TEXT  FLY  WITHIN 
THE  BOOK  ONLY 


OU   166615 


CD  ±= 

>  m 


CD 


THE 


AIL  INDIA  REPORTER 


NAGPUE  SEttffiKStf 

CONTAINING 

FULL  BEPOETS  OF  ALL  BEPOBTABLE  JUDGMENTS  OF 
THE  NAGPUR  JUDICIAL  COMMISSIONER'S  COURT  EEPOBTED  IN 

(1)  26  NAGPDB    LAW  REPORTS  (2)  13  NAGrUR  LAW  JOURNAL 

(3)  30  CBIMINAIi  LAW  JOURNAL  (4)  113  to  120  INDIAN  CASES 

(5)  INDIAN  RULINGS,  1929  NAGPUR        (6)  1929  CRIMINAL  CASES 
(7)  11  &  12  ALL  INDIA  CRIMINAL  REPORTS 

WITH 

EXTRA  JUDGMENTS 

CITATION  ;    A.  I.  E.  1929  NAGPUB 

v 

PRINTED  BY  B.  D.  DATAB  AT  THE  ALL  INDIA  REPORTER  PRESS, ,NAGPUR\ 

AND  PUBLISHED  BY 

V.  V.  CHITALEY,  B.A.,   LL.B., 

AT  THE  "  ALL  INDIA  REPOBTER  "    OFFICE 

NAGPUR.C.P. 
1929 

(  All  Sights  Reserved.  ) 


TO 

THE  LEGAL  PROFESSION 

IN  GRATEFUL  RECOGNITION  OF 
4THEIR  WARM  APPRECIATION  AND.  SUPPORT 


NAGPUR  JUDICIAL    COMMISSIONER'S  COURT 

1929 


Judicial  Commissioner. 

Sir  Charles  Findlay,  Kt.,  I.  C.  S.,  Bar-nt-Law. 

Additional  Judicial  Commissioners, 

Mr.  R.  H.  Macnair,  I.  C.  S. 

a-  F.  W.  A.  Prideaux,  U.  C.  S.,  0.  B.  E.t  Bar-at-Law. 
Eao  Bahadur  M.  B.  Kinkhede,  B.  A.,  LL.B. 
Khan  Bahadur  Qhulam  Mohiuddin,  Bar-at-Law. 
Mr.  P.  H.  Staples,  I.  C.  S. 

a    B.  J.Jackson,  I.  C.  S. 

VQ.  L.  Subhedar,  Bar-at-Law. 

*    H.  S.  Munje,  B.A;,  DL.B. 


EDITORIAL  COMMITTEE 

DEWAN  BAHADUR  G.  S.  RAO,  Ex-Judge,  High  Court.  Bombay. 

DB.  SUDISH  CHANDEA  BOY,  M.A.,  LL.B.,  Ph.  D.,  Bar-at-Law,  Calcutta 

Sm.  M.  V.  JOSHI,  Kfc.,  K.C.I.E.,  Ex-Law  Member,  C.  P.  Government. 

MB.  E.  VINAYAKA  RAO,  B.A.  B.L,  Advocate,  High  Court,  Madras.  Editor.  Journal 

Mil.  V.  V.  CHITALEY.  B.A..  LL.B.,  High  Court  Vakil.  Nagpur.  [Section. 

EDITORIAL  STAFF 

MB,  R.  K.  MANOHAR,  B.A..LL.B.,  Advocate  (Bom.),  High  Court  Vakil  Nagpur. 
MB.  S.  G.  GADGIL,  B.A.,  LL.B.,  Advocate,  High  Court.  Bombay. 
MH.  G.  B.  JOSHI,  B.A.,  LL.B.,  Pleader,  Nagpur. 
MB.  D.D.  DATAR,  B.  Sc.,  LL.B.,  Pleader,  Nagpur. 
MR.  R.J*  DATAR,  High  Court  Pleader,  Bombay. 

REPORTERS 
Privy  Council 

•(l)  Dr.  A.  Majid.  M.A.,  LL.D.,  Bar-at-Law,  London. 

Allahabad 

(2)  Mr.  Saila  Nath  Mukerji.  u  A.,  B.L  ,  Hiqh  Court  Vakil,  Allahabad. 

Bombay 

(3)  Mr.  S.  C.  Joshi,  M.A.,  LL.B.,  M.L.C,  Advocate,  High  Court,  Bombay* 

(4)  Mr.  B.  D.  Mehta,  B.A.,  LL.B.,  Advocate,  High  Court,  Bombay. 

Calcutta 

(5)  Mr.  Narain  Chandra  Kar,  B.L.,   Advocate,  High  Ccurt,  Calcutta* 

(G)  Mr.  Praphnlla  Chandra  Ghosh,  B.A  ,  B.L.,  Advocate,  High  Court,  Calcutta. 

(7)  Mr.  Monindra  Nath  Mukorji,  B.L.,  Advocate,  High  Court,  Calcutta. 

Lahore 

(8)  Mr.  Amolak  Ram  Kapur.  B.A.  (Hons.),  LL.B.,  Advocate,  High  Court,  Lahore* 

(9)  Mr.  Anant  Ram  Khosla,  B.A.  (Hona.),  LL.B.,  Advocate,  High  Court,  Lahore. 
(10)  Mr.  Kedar  Nath  Chopra,  B.Sc.,  LL.B.,  Advocate,  High  Court, 


Madras 

(11)  Mr.  P.  R.  Srinivaaa  lyengar,  M.A.,  B.L.,  Advocate,  High  Court,  Madras 

(12)  Mr.  N.  Srinivaaa  lyengar,  M.A.,  B.L.,  Advocate,  High  Court,  Madras. 

Nagpur 

(13)  Mr.  M.  Bhawani  Shankar  Niyogi,  M.A.,  LL.M.,  Advocate,  High  Court, 

(14)  Mr.  K.  V.  Deoskar,  B.A.,  B.L.,  H-tgh  Court  Pleader.  Nagpur.  \jlagpur 

Oudh 

(15)  Mr   Suvandra  Nath  Roy,  M.A.,  LL.B.,  Vakil,  Lucknow. 

Patna 

(16)  Mr.  Sabal  Chandra  Mnzumdar,  M.A.,  B.L.  Advocate,  High  Court,  Patna. 

(17)  Mr.  Laxmidhar  Mahanty,  B.A.,  B.L.,  M.L.G.,  Vakil  t  Circuit  Court,  Cuttaak. 
(IB)  Jagatbandhu  lUr,  B.A.,  B.L.,  Pleader,  Circuit  Court,  Cuttaok. 


Rangoon 

(19)  M 

(20)  Mr.  E.  C.  Sanyal,  M.A.,  B.L.,  Advocate,  Mandalay. 


(19)  Mr.  8.  Gangali,  B.  So.,  B.L.,  Advocate,  Hicjh  Court,  Rangoon, 
l)  Mr.  K.  C. 


Smd 

(21)  Mr.  Hakamatrai  M.  Eidnani,  B.A.,  LL.H.,  Pleader,  Karachi. 

(22)  Mr,  P.  K.  Vaawani,  LL.B.,  Bar-at-Law,  Karachi. 


THE 


\LL  INDIA  REPORTER 

1929 


NAGPUR  J.  C's.  CO 
NOMINAL  INDEX 


Absence  of  Star  denotes  Cases  of  Provincial  or  Small  Importance. 

*    Indicates  Cases  of  Great  Importance. 
*  #  Indicate  Cases  of  Very  Great  Importance.  1 


Abas  Ali  v.  Kodhu**o  FB  30(2) 

Abdul  Hai^.  Bapu  Rao  103 

Abdul  Rabiman  v.  Abdul  Hifi*  313 

Abdul  Rahiman  v.  Mt.  Sh*h  BLbi  202 

Abdul  Sattar  v.  Binsgop*!  349 

Ajodhya  Pristi  v.  Parashram  '272 
Amrutrao  Vinayakrao  v.  Trimbakrao           -291 

B 

Bibara.o  v.  Narayanrao  283 

B&buappi  v.  Rarachandra  27  C> 

Biburao  v.  BU*jirao  71 

Babusingh  v.  Godavari  361 

Bakhatlal  v.  Emperor  233 

Balaji  v.  Gopal  148 

Biliji  Jaginnijbth  v.  Sirfrajkhan  41 

B^nkidas  v.  T*nabi,i;  274 

Bapu  v.  Gulabohand  FB  142 

Bhagwau  Prasad  v.  R%rncharanlal  340 

Bhagwanfcrao  v.  Subhkaran  225 

Bhasfcerrao  v.  Balmukund.  162 

Bhiulal  v.  Kallu  360(2) 

Bt>awarLilf  S^h  v.  .Tjichm^ndad  75 

Biju  Bipu  v.  Maanalal  23 

Byramji,  B.  P.  &  Co.,  v.  Khamkaran  333 

C 

Chaadrashokhar:v.  Rajaram  150 

Ohinai  v.  Emperor  13(2) 

Chinai  v.  Mukuudram  281 

Obiataman  v.  Kisin  219 

^Chotolal  v.  G.  I.  P.  Ry.  Co.  205 
Coramr.     of     luoomo-taz    v.    Jainaraia 

Motiram  24B 

—  v.  Ridhakishau  Ramuarain         153 

( v.  S.  M.  Chibnavis  FB     50 

,v.  8.  M.  Chibnavis  2G5 

O 

Dada  v.  Ghaudrabhaga  Bai  93 
Dafctatraya  Balwant  v.    Wamanrao  RUB- 

tararao  5^ 

Daulab  v.  Bali  ram  267 

Debitlifeh  v.  Bisaesar  Das  20T> 

Dec.  P.  P.  v.  Narayan  170 
Dhanaabai  Johri,  Mt.  v.  Keshrichand  Johri  34 


Dharnidhar  v.  Radha  Bai 
'Dwarkabai  v.  Sakharam 
E 

TCraperor  v.  Bhaiyalal 
-------  v.  Harilal  Taraboli 

*  ------  v.  Tukaram 


279 
114 

84 

172 


Fasiuddin  v.  Emperor 

G 

Ganeahla)  v.  Sardarmal  339 

G^ngadhar  v.  Balkrishna  285 

Ganpat  v.  Harigir  11 

Gauriahankar  v.  Ibrahim  Ali  298 

•Gawarjabai,  Mb.  v.  Hariram  68 

Gayaramsao  v.  Balkishaa  179 

Godoobai  v.  Janabat  11^ 
Gokal  Prasad  v.  Goviadrao  Subhedar          289 
'T.ola  v.  Emperor                                    FB  17(2) 

Gopal  v.  Bajrani  67 

Gopal  Balkrisbna  v.  Amrit  Waman  128 

Gopaldeo  v.  Ratni  238 

Gouri  Shankar  v.  Dabi  Prasad  317 
tt.  I.  P.  Ry.  v.  Harakchand  Hemohand        *>8 

Gulabohand  v.  Bhaiyalal  349 

•Gulabchand  v.  Seth  Ohaailal  15(> 

Gulab  Singh  v.  Naaaji  13(1) 

Guman  Singh  v.  Pyarelal  141 

H 

Harakchand  Hemchand  v.  Seoy.  of  State    315 
Hari  v.  Ghisu  117p) 

1 

Ibrahim  Khan  v.  Nagoji  *       124 

"Indraraj  Singh  v.  Ghaitiram  194 

*Jagannathpuri  v.  Nathoo  268 

'Jaitram  v.  Narottam  131 

Jankilal  v.  Emperor  193 

K 

Kaluram  v.  Mohan  Singh  80(1) 

Kaluram  v.  Nagulal  81 

"Kamfcabai  v.  Jmabai  127 

Kamtapra'Sad  v.  Mad  homo  50 

Kampta  Prasad  v.  Ramsaransingh  123 

Karan  Singh  v.  Naud  Kiahore  3S4 
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KaEhinatb  v.  Haida  Central  Bank  857 

Kashiram  Hazari  v.  A  ear  am  828 
Kaaturchand  Bbikamclband  v.  At  IDA  ram  818 
Kawdu  v.  Berar  Ginning  Cp.,  Ltd.,  Akot  185 

Keahro  v.  Fandnrang  353 

Khaji  Huaaenaddin  v.  Kis»n-  260 

tiftuBnanlal  v.  Bbrinanaiqrl  BiDgbai  5 

Kiaan  v.  Tukaram-Tidke  f80 

Kiaandaa  v.  Emperor  395 

Etiaanrao  v.  Mangmram  355 

iishan  v,  Numdev  277 

tongaki  v.  Kandaji  191 

Krishnappa  v.  Kaamath  b64 

Kulaambi  v.  BilaDkbau  121 

KuDdanrnal  HBDBFAJ  v.  Mt.  Adz  Be  gam  82 

Kunwana  v.  Pandi  201 

L 

Lijbarkhan  v.  Nanbu  349 

Laldas  v.  Ourudas  2 

Lataji  v.  Krishnaji  224 
Laxmaplal  v.  Narayan                                '  358 

Laiman  Singh  v.  Binraj'  110 

Led)  a  Mahar  v.  Emperor  222 

Mabadev  Ganpati  v.  Nabha  Vishwanath      96 
Mahadeo  Kunbi  v.  Baby  a  27 

Mahaamgb  v.  Man  Singh  b3 

Mahomed  v.  Pandurang  66 

'Mahomed   Ha]i  Wall  Mahomed  v,  Ram- 

appa  FB  254 

Mahomed  Ibrahim  v.  Emperor  43 

'Mahomed     Wazir     Aghn     v.    Mahomed 

Abdul  Gafoor  273 

Mahomed  Yueuf  Khan  v   Emperor  '215 

Makaudan  Singh  v.  Darbctrgir  65 

Malak,    M.    E.    R.    v.   Commissioner  of 

Income-tax  *  336 

Manbi,  Mt.  v.  Kodu  260 

Manbodh  Singh  v.  Jhaboolal  237 

Manji  Jairam  v.  Kalekhan  161 

Manohar  v.  Ramdularey  152 

Marotirao  y.  Govmd  3f>6 

Mukundsa  v.  Motiram  73 

Mnlchand  v.  Taracband  137 

Mnlchaud  v.  Tarachand  138 

Mnlchand  Balbadhar  v.  Municipal  Com- 
mittee, Gondia  332 
Municipal  Committee,  Nagpur  v,  Yenka 

Khafcik  960  (1) 

'Munna  Singh  v.  Narain  Singh  9i 

Muaa  v.  Emperor  '233 

N 

Nagoba  v.  A.  V.  Zinjarde  338 

Nago  Wani  v.  Emperor  '     190 

Nandu  v.  Bhuwanoo  '     74 

Nanhe  v.  Gandeo  17(1) 

Naraindas  v.  Nenu  145 

Narayan  v.  Khlwaraj  117(1) 

Naray-an  Singh  v.  Emperor  295 

NarbaSi  v.  Choti  129 

Naraingh  v.  Nabhuji  186 

Nyftjmahomad  Khan  v,  BabulaP  144 

,  O 

Oliver  Ruby  Brawn  v.  G.  I.  P.  By.  Co.       227 

Pandit,  B.  R.  v.  W.  R.  Pandit  85 

Paatdu  v.  Bapudaa  288 

Panduran^  v.  Sitaram  328 

Paraahram  v.  Shriram  321 

Pllalal  v.  Emperor  FB  ^7 


Premdaa  v.  Balkiahan  6* 

Premaukhdaa  v.  Shankerdaa  347" 

R 

Raghunath  v.  Mt.  Yamunabai  862: 

Raghya  v.  Emperor  240* 

•Rajeahwar  v.  Ajabaingh  257 

Ramadhin  Brahmin  v.  Emperor  86- 

Ramchand  v.  Cbautmal  87 

'Ramchandra  v  Hanahchandra  177 

Ramdayal  v  EmparLr  119 
RamduLt  Kiahandnyal  v.  Mt.  Baaanfcibai    275 

*Ram  Gopal  v.  Ambaprasad  6- 

*Ramji  v.  Anjanipruaad  72. 

Ramkriahna  v.  Luxminarain  161 
Ramlnl  Ganpablal  v.  Ramchandra  Sham- 

rao  12a 

Ba-mrrarayan  Marwadi  v.  Ukanda  26ft 

•Ramnabh  v.  Hazanlal  246 

Raotmal  v.  8  am  pit  42 

Riwain  v.  Mardan  Singh  112, 

Hujula  v.  Emperor  133 

S 

Sadafihco  Kartatkar  v.  Narayan  1O- 

Sadaeheo  Kirtid  v.  Mahadeo  Ganeah  111 

Sadia  v.  Ambhiria  241 

Sampat  v.  Kisin  264 

Sbamlal  v.  Emperor  350 

Shamrao  v.  Cbandrabhagabai  366 

"Shcorani  v.  Hiiaiunu  FB  22'J 

Sheoahankar  v.  Lai  Indrn  Shah  139 

Shnkiaan  v.  Secretary  of  State  a 

Shjamlal  v  G^unehankar  204. 

Sitaram  v.  Doma  270 

•Sitaram  v.  Kani  ram  FB  25t 

Sitaram  v.  Mulchand  221, 

"Sobharam  v.  Ramprashad  69 

Suktilal  v.  Biaesar  115 

•Sunderabai  v.  B^puna  305^ 

Surajmal  v.  Bapurao  811' 

Surajma|  v.  Raghunath  261 

'Surafcram  v,  Atmaram  10k 

T 

*Tani  v.  Kriahnappa                       -  289' 

Tarachand  Marwa.di  v.  Emperor  27$< 

Thakurdaa  v.  Dhanrao  232. 

Totaram  Kaaar  v.  Kutubuddin  207 

Tnmbak  v.  Krishna  Rao  89 

'Tukarani  v.  SakharamBA  180 

U 

Huagam  v.  Emperor  '  "*14 

Undria  Dhiwar  T.  Emperor  1^ 

Uttamchand  v.  Sali^ram  '74 
"Uttamrao  Y.  Daulat                                  FB  9* 

V 
Village  Sanitation  Panohayat  Committee 

v.  fct.  R.  Doahmukh  '  '     ft 

Vishnu  v.  Secretary  of  State  9tf  . 

W 

Waikunthrao  T.  Tanba.  88 

"Wajdibegum  T.  Abdul  Gani  1 
Warn  a  a   Balkriahna    v.   Municipal  Com- 

mittee, Murtizapur  21  & 

Y 

'Yamuna  Bai  v.  Jamuna  Bai   "  21L 
Yamunabai,  Mt.  v.  Diet.  Judge,  Chhinjl- 

wara  175. 

Yaahodi  v.  Chandr^bhau  90? 


Z^ngu  v.  Ramji  Mahadu 
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Adverse  possession 

Withholding    of   possession     after 

symbolical  delivery  of  possession  gives 
rise  to  fresh  cause  of  action  for  posses- 
sion  298a 

Usufructuary     mortgage   becoming 

void — Possession  on  its  strength  is  not 
adverse  115a 

B 

Berar  Alienated  Villages  Tenancy 
Law 

— --Perpetual  tenant  though  subse- 
quent to  1895  cannot  be  ejected  88- 
Berar  Land  Revenue  Code  (1896) 

-S.  79— One  co-owner  can    sue  to 

eject  tenant  so  far  as  his  share  of  pro- 
perty is  concerned  and  can  sue  for  his 
share  of  rent  by  making  other  co-owners 
parties  to  suit  '  207 

77— S.  79 — Lessor  to  prove  'that  lease- 
•money  became  due  at  close  of  agricul- 
tural year  and  not  before  90 

S.  160  (3)— Buies  framed  under;,  R. 

4 — Chaudi  accommodating  school  is 
still  chaudi  *345a 

S.  160  (3)— Rules  under,  R.  5  does 

nob  provide  for  notices  to  be  given  to 
assessees  individually  3456 

S.   160  .(3)— Rules  under,  R.  4— 

Identification  of  assessment  registers 
-made  in  December  is  proper  345c 
— — ~S,  175 — Scope — Procedure  adopted 
by  Revenue  Officers  irregular— Remedy 
is  by  way  of  appeal  to  higher  revenue 
Authorities  and  not  by  a  civil  suit  345<J 
S.  205— "In  favour  of  specified 


person 


353a 


Berar  Lind  Revenue  Code 

S.  205— Fact  that  property  is  sol* 

by  Official  Receiver  does  not  take  away 
rights  of  co-occupant  to  pre-empt 

3536* 

— —  S.  205 — Right  of  pre-emption  is 
not  lost  on  re-sale  of  propbrty  either  to 
vendor  or  to  stranger  224& 

c 

Cattle  Trespass  Act  (1  of  1871) 

—  S.  20— Genera,!  Clauses  Act,  8.  10 
-^-Principle  of  S.  10  may  be  applied  to 
Cattle  Trespass  Act,  S.  20  96 

S.  22 — Grazier    of  cattle  is  agent 

within  S.  22  152a 

S.    22 — Compensation       may     be 

awarded  to  owner  of  the  cattle  and  not 
to  agent  filing  complaint  1526 

C.  P.  Courts  Act  (1  of  1918) 

S.  9— Question  of  law  referred  to 

Bench —  Judge  disposing  of  the  case 
need  not  be  on  the  Banoh  (FB)  251a 
C.  P.  General  Clauses  Act  (1  of 
1914) 

— — -S.  5  (c) — Scope — It  cannot  be  said 
that  8.  6  (c)  requires  the  proceedings 
to  continue  before  the  original  Court 
and  not  before  the  Court  to  which 
jurisdiction  may  have  been  transferred 
by  the  repealing  Act  2826 

C.  P.  L*nd  Revenue  Act  (2  of  1917) 

S.  2— Khudkhast  land  left  under 

grass— Tenants  cannot  graze  free  of 
charge  10ft 

S.  80    (3)— Wajibularz     prepared 

at  the  time  of  granting  proprietary 
rights  not  restricting  them— Restric- 
tions in  a  subsequent  wajibutarz 
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C.  P.  Land  Revenue   Act 

incorrect — Proprietor  was  not  deprived 
of  any  rights  ordinarily  due  139a 
SB.  109  (3)  and  112  (8)— Deputy 

•Commissioner  upon  application  under  6. 
112  transferring1  tljieka  to  applicant  - 
Subsequent  application  under  S.  1T)9  (3) 
rejected  by-  him — Such  order  rejecting 
transfer  is  not  without  jurisdiction 
though  transfer  was  not  made  by  theka- 
dar  but  by  Deputy  Commissioner 
(Obiter)  2016 

Sa.  109  and  220— Civil  Court  can- 

Dot  entertain  application  under  S.  109 
(3)  (Obiter)  201c 

Ss.112  and  220- Order  by  revenue 

Court  upon  matter  within  jurisdiction 
is  not  ultra  viros  though  based  on  mis- 
take of  fact — Application  under  Si  112 
by  person  purporting  to  be  member  of 
family  of  protected  thekadar — Deputy 
Commissioner  upon  enquiry  holding 
appellant  entitled  to  be  maintained  out 
of  income  of  theka  and  transferring 
theka  to  him — His  order  not  without 
jurisdiction  though  as  in  at  bur  ol  fact 
applicant  not  entitled  to  be  maintained 
out  of  income  of  theka— S.  220  bars 
jurisdiction  of  civil  Court  to  question 
such  order  201  a 
S.  188  (2) — Ejambardar  of  undivi- 
ded village  has  no  sole  right  bo  appoint 
village  servants.  328rf 

S.   203    (1) A    tenant  has  right 

to  transfer  site  subject  to  exception 
without  landlord's  coimenfc  590 

•  S.  203  (3) — Perrfon  having  site  in- 
Sufficient  for  his  agricultural  needs  can 
purchase  abaci i  site  without  landlord's 
consent — Civil  Court  can  decide  validity 
of  transfer  64 

S  203  (8)— Word  "  contiact  "  does 

not  include  entry     in   wajihularz       596 

S.  203  (8)— Wajib-ul-arz-  Express 

provision  that  tenant  of  30  yearn  can 
transfer  his  house  site --No  inmnent  of 
lambardar  waft  held  necessary  41 

S.     220 — Question    regarding    any 

engagement  with  Government  or  agree- 
ment by  proprietors  not  involved  — 
Jurisdiction  of  civil  Courts  is  not  exclu- 
ded 1396 

i S.    220 — Suit    for     possession      pf 

abadi—  A  siiit  for  possession  of  an  ahadi 
site,  by  a  cosharer  to  whose  share  it  has 
fallen,  against  persona  who  own  another 
patti  in  the  same  village  can-  be  enter, 
tained  by  civil  Courts  17(1) 


C.  P.  Municipal  Act  (16  of  1903) 

S.   105  (1)  (b).  Bje.law   5  (a)^- 

Lease  can  only  be  terminated  according 
to  law  and  it  does  not  come  to  end  at 
mera  wJll  of  Committee  332 

(2  of  1922) 

— ^-S.  25  (1)— Burden  of  obtaining 
sanction  for  payment  of  allowance  is  on* 
Municipal  Committee  and  unless  it  ia 
refused,  party  receiving  allowance,  re- 
ceives it  legally  213a 
— S.  176  (2)  (iii) -Rules  under  S.  176 
do  not  authorize  Commissioner  to  with- 
hold application  to  Local  Government 
for  sanction  cf  allpwatiqe— Refusing,  to 
-  forward  such  application  by  Commis- 
sioner is  ultra  vires  2136 

S.    199 — Words    "every   day    after 

the  first'1  must  be  interpreted  as  every 
divy  after  first  day  to  which  conviction 
relates  360(1) 

C  P.  Tenancy  Act  (11  of  1898) 

S.   41      (7)--C.    P.     Tenancy    Act 

(1920)— S.  6  does  not  validate  mort- 
gage which  ia  voidable  under  Tenancy 
Act  (1898)  S.  41  (7)  30(1) 

S.  46  (3) — Trees   standing  on  sir — 

Ownership  in  cultivating  an  i  other  sir 
rights  separate  from  that  in  trees — 
Mortgage  of  the  trees  is  not  illegal  66 
* S.  46  (5) — Inclusion  of  an  occup- 
ancy field  in  a  mortgage-deed  along 
with  fields  other  than  occupancy — 
Genuine  and  bona  fide  mistake  in*  its  in- 
advertent inclusion — Mortgage'deed  not 
purporting  to  transfer  rights  in 'the 
occupancy  land —  Registration  of  the 
deed  is  not  vitiated  and  the  transaction 
is  valid  6fl 

(1  of  1920) 

S.  2— Khud  Khasht  land  left-nn^ei 

grass-  -Tenants  cannot  graze  free  of 
charge  108 
S.  2  (11) — Person  in  possession  of 
holding  for  five  years  without  protest 
—-No  tenancy  IB  created  even  by  ac- 
quiescence 13(1) 
S.  6 — S.  6  does  not  validate  mort- 
gage which  is  voidable  under  Tenancy 
Act  (1898),  S.  41  (7)  30(1) 

S.  13 — Tenant  living  and  his  right 

existing — Lambardar  has  no  preferen- 
tial right  to  possession  65i 
— ~S.  37—  Occupanoy  rights  in  malik 
makbuza  acquired  before  1884  can  be 
extinguished  by  3.  37— Such  ocoup- 
ancy  tenant  if  not  recorded  in  .  last 
settlement  before  1920  ia  a  subtenant 

112 
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C.  P.  Tenancy  Art 

S.  39 — No  notice  or  order  of  eject- 
ment ia  necessary  120 

S.  49 — "To  oooupy   any   portion  of 

-sir  land  as  proprietor/1  means  to  enjoy 
the  proprietary  rights  in  any  portion  of 
sir  land  3386 

S.  49 — Owner  of  sir  land  adjudged 

insolvent —  Order  passed  vesting  his 
Jand  in  receiver — Owner  becomes  oc- 
tenant  of  sir  land  -  338c 
S.49 — Surrender  of  sir  land  is  void 
ii  it  forms  part  of  the  transaction  of 
sale  257a 

S.   104    and    CL  P.    Land    Revenue, 

<Code  (2  of  1917),  S.  80— Mortgagee 
rfnreclc^ing  mortgage  without  im plead- 
ing owners  of  equity  of  redemption — 
Entry  in  settlement  records  on  basis  of 
that  decree — Mortgagee  cannot  set  up 
S.  80  and  8.  104  to  defeat  right  to  re- 
-demption  of  owner  of  equity  of  redemp- 
tion 246c 

S.  105  (c)— Unregistered    sale  deed 

of  occupancy  holding  for  over  Kg.  100 — 
Purchaser  is  trespasser — Civil  Court  has 
jurisdiction  to  try  suit  for  possession 

65a 

Sch.  2.  Art.  1— Owner   wrongfully 

-obtaining  possession  through  Revenue 
•Qfficer,  but  subsequently  dispossessed — 
Suit  within  two  years  of  dispossession 
is  maintainable  129a 
** Sch.  2,  ArL  1— Absolute  occup- 
ancy holding  originally  granted  for 
agricultural  purposes  but  for  long  uti- 
lized for  building  upon  is  still  a  holding 
within  Art.  1  5 
Civil  P.  C.  (5  of  1908) 
S.  2  (17)  (f)  and  (g)— Village  sani- 
tation/panchayat  is  not  public  officer 

'    "  70a 

^-^S.21 — Review  is  entertainable  if 
(judgment  fails  to  notice  S.  21  736 

S.    34 — Contractual  obligation   to 

pay  interest  allowed  by  rule  of  dam- 
dupat  coming  to  end  before  filing  of  suit 
—Court  has  discretion  to  award  interest 
from  date  of  suit  in  addition  to  interest 

355 

pendent  lite  at 
Ba.  1-8  per  oent  (compound)  is  not  ex- 
cessive .  6c 
-r— S.  47 — Executing  Court  can  within 
certain  limits  question  validity  of 
decree  where  question  of  jurisdiction  is 
involved  357 
-rS.  47— Petition  fat  review  of  order 
auotipn  wle.U.vappliofction 
1929  Indexes  (Nag.)— 2  ft  3 


allowed  by  rale 
S.  34— Interest 
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under  8.  47  and  governed  by  Art.  161 

305/ 

S.    47 — Defendant   discharged    not 

because  unnecessary  party — He  con- 
tinues party  to  suit  ,  179* 

* S.    47— Application   to    set  aside 

sale  made  under  R.  90,  O.  21  dismissed 
— Suit  to  cancel  sale  on  ground  of  fraud 
in  conducting  it  does  not  lie  1306 

S.  47— Evidence  Act  8.  115— Scope 

— Where  a  person  has  successfully  op- 
posed an  application  under  S.  47,  Civil 
P.  C.,  on  the  ground  that  that  section 
did  not  apply  he  cannot  subsequently 
raise  a  plea  in  a  suit  brought  by  the 
applicant  that  the  suit  was  barred  by 
S.  47  ,  796 

'S.  60 — Service    tenures    aie  not  at- 
tachable in  execution  232 

S.  73— Rateable  distribution   is  not 

a  form  of  execution  I48a 

** S.  73 — Analogy  of  what  might  or 

might  not  be  done  to  save  limitation 
under  Art.  182,  Lim.  Act,  cannot  be  ap- 
plied to  application  for  execution  ac- 
cording to  S.  73  I486 

S.    80— Village     sanitation      pan- 

ohayat  is  not  public    officer  70a 

S.    96 — Objection      against   award 

decided — No  appeal  lies  against  decree 
which  is  in  accord  with  terms  of  award 

264* 

S.  97 — Appeal    against  preliminary 

decree  after  passing  of  final  decree  is 
competent  349 

S.    100 — Point    not   raised    in  first 

appeal  should  not  be  allowed  to  be  rais- 
ed in  second  appeal  343d 
S.  100—  Court  holding  that  docu- 
ment is  so  worded  as  to  obscure  its 
meaning  —It  is  not  interpretation  of 
document  343d 

— — S/  100— Soundness  of  conclusions 
drawn  from  facts  is  matter  of  law  270a 

— S.  100 — Undue  weight  on  certain 
facts — Finding  of  fact  cannot  be  ques- 
tioned 2706 

S.  100 — Concurrent  findings  of  two 

lower  Courts  that  decree  against  widow 
is  not  collusive  preclude  High  Court 
from  interfering  in  second  appeal  180a 

S.  100 — Appreciation  of  evidenoe — 

Extremely  strong  grounds  are  necessary 
for  interfering  with  the  finding  of  the 
trial  Judge  who  heard  the  witnesses, 
that  they  were  unworthy  of  belief 


10 
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*  S.    100  —  Lower   appellate    Court's 
conclusion  on  question   of   fact   cannot 
be  attacked  in  second    appeal   unless  its 
inference  is  based  on  erroneous  view    of 
law  llOa 
--  S.    109  —  Determination   by  Board 
of  two  Abidi  years  to  be   previous    year 
for  assessment  —  Objection  to  such  order 
—  It    was    not    shown    that    there   were 
other  issesaees    making     accounts    ac- 
cording to  Abidi    year—  Sum    in  dispute 
about  Rs.  20,000—  Point    is    not    one    of 
great  private  or  public    importance    and 
case   cannot    be   certified    as   otherwise 
fit                                                            336b 

*  -  S,  110—  Income-  tax    Acfc    S,   66-A 
excludes    from   right    of    appeal,    cases 
which    fall     within     requirements     of 
S.  110  336a 

*  S.  110—  Question    to    decide   when 
debt    becomes   bad  —  Case    is    "  other- 
wise0 fit.  265* 

*  -  S.    110-  Claim    in    suit    for   less 
than  Rs.  10,000—  Findings   on  questions 
relating   to  other    property   valued    at 
more  than  Rs.  10rOOO  recorded    but   not 
necessary   for  decision    of  suit  —  Subject 
matter  of  suit  is  not   more   than  10,000 

85a 

*  -  S.   110—  Trifling    account    adjust- 
ments  made—  Judgment   agreeing    with 
findings  of  the  Court    below  —  Judgment 
is  an  affirming  one  851 

*  -  S.  110  —  Findings  'on    question  of 
law  quite  immaterial  to  decision  of  suit 
—  No  point  of  law   for  decision  of   suit 
itself—  No  appeal  lies  85c 

*  -  S.  110-Interest    allowed  but  not 
claimable  as  of  right  cannot  be  included 
in  value  75rf 

*  S.   110  —  Contract    of    sale  —  Consi- 
deration or  price  payable  under  contract 
is  its  value  75e 

*  S.  110  —  Suit    mainly    for    specific 
performance    of    contract  —  Relief   for 
possession    only     ancillary  —  Possession 
need  not  be  separately  valued  75/ 
$  -  -S.  110  —  New    machinery    brought 
on  property   during  pendency  of  suit  for 
specific    performance—  No     mention    of 
it  in  pleadings,  evidence  or  argument  — 
Its  value  cannot  be  taken  into  account 


*  -  S.  110(1)  -Under  Cl.  1  besides 
valoe  of  subject-matter  as  given  in 
plaint,  value  of'  sabjqct  matter  in  dig. 
to  His  Majesty  at  the 
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date  of   decree   to  be   appealed  against; 
must  be  considered  7Str 

* S.  110,  Cla.  (1)  and  (2)-"Subject 

matter1'  and  "property"  used  in 
Cls.  1  and  2  respectively  are  not  synony- 
mous— "Property"  indicates  property 
not  in  suit  or  dispute  750 

—  S  110  (2) -Value  must  bo  deter- 
mined as  ton  date  of  decree  to  ba  ap- 
pealed against  75/j 

S.  115  —  N  obtaining  decree  against 

K  and  attaching  according  to  A,  /1's- 
property  in  execution— JC  adjudged  in- 
Solvent  during  pendency  of  A's  objection 
to  attachment  —  Objection  dismissed 
for  want  of  jurisdiction — Ordfr  dis- 
missing objection  is  incorrect; — Such 
order  can  be  revised  though  remedy  is. 
open  under  O.  2L,  R.  63  356 

-S.  115 — Issues  framed  not    arising 

from  plaint — Kevision  Lied  3476- 
S.  115 -Scope— S.  115   is    not    dir- 
ected against    conclusions  of  law  or  fact 
in  which  the  question  of   jurisdiction  is 
not  involved                                        3176- 
* S.  115 — Scope — Error  of  law  am- 
ounting to    usurpation    of"  authority  in 
rejecting   petition   fpr    review  of  order 
confirming  auction  sale  calls    for   inter- 
ferenoe  under  S.  115                          3050 

S.  115  —  Election    under     C.    P. 

Municipal  Election  Rules — Order  there- 
on is  revisable  2B2a 

5.  115 — Contingent  right  to  receive 

lease  money  attached  and  sold — Decree 
passed  by  Court  in  suit  for  recovery  of 
lease  money — Decision  is  so  erroneous 
as  to  necessitate  interference  in  revi- 
sion 228 

S.  115— Party's  right  of  particular 

procedure — Lower  Court  not  allowing 
the  benefit — Revision  lies  179& 

— S.  115 — Other  remedy  open — Fin- 
ding of  fact  not  opposed  to  evidence 
should  not  be  interfered  in  revision  666 

S.  115  and  O.  21,  Rr.  89   and   92 

— Total  amount  liable  nob  deposited 
within  30  days — No  unequivocal  accept- 
ance of  it  by  decree-holder  —  Sale 
should  be  confirmed  lOb 

S.  144 — Principle— The  doctrine  of 

restitution  is  based  on  the  principle 
that  the  Court  will  not  permit  an  in- 
justice to  be  done  by  reason  of  an  er- 
roneous order  made  by  it  when  that 
erroneous  order  has  been  reversed  add 
the  Court  will  restore  the  parties  to 
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the  position  which  they  would  other- 
wise have  occupied  I38a 
S.  148 — S.  148  is  no  bar  to  exten- 
ding time  of  decree  with  independent 
and  separately  enforceable  terms  164d 

S.    149 — Appellant   noc   caring    to 

to  find  out  proper  court-fee  payable  on 
memorandum  of  appeal  —  Discretion 
under  3.  149  to  allow  party  to  make  up 
deficiency  of  court-fees,  even  after  ex- 
piration of  period  of  limitation  for  fil- 
ing of  appeal  cannot  bo  exercised  294& 

^ S.    149 — Only    application    under 

O.  33  filed — S.  149  has  no   application 

263a 

* S.  151 — Order  baaed  on  erroneous 

view  that  incorrect  procedure  was  fol- 
lowed cannot  be  varied  for  ends  of 
justice  (FB)  251c 

S.  151 — Decree  in  terms   of    award 

cannot  be  challenged  in  appeal  on'  the 
ground  of  fraud — Remedy  is  separate 
suit — S.  151  should  nob  be  applied  111 

S,  151 -Civil  P.  C.,  0.  41,   R.  23— 

Appeal  from  mortgage-decree — First  ap- 
pellate Court  deciding  all  points  except 
amount  due  and  directing  pleadings 
thereon — Order  of  remand  is  not  one 
under  R.  23  nor  is  it  a  decree,  and  is 
Dot  appealable  —  Remand  was  under 
Civil  P,  C.f  S.  151  63a 

*  — O.  1,  R.  9 —  Omission  to  join 
owners  of  equity  of  redemption  in 
mortgage  suit  keeps  intact  rights  of 
such  persons  and  their  title  can  only  be 
impugned  by  separate  suit  246(2 

*—  O.  3,  R.  4 — Vakalatnama  autho* 
rizing  second  grade  pleader  to  appoint 
other  pleader  does  not  empower  him  to 
appoint  other  pleader  for  filing  appeal 
after  suit  ends  109a 

O.  3,    R.  <4  (amended  1926)  — 

Amended  rule  does  not  enable  second 
grade  pleader,  appointed  to'oonduct  suit, 
to  appoint  another  to  file  appeal  in 
High  Court  1096 

O.   6,   R.    17— Appeal    in  name  of 

dead  plaintiff — No  application  to  rectify 
error  for  about  three  months — Case  is 
not  one  of  misdesoription  of  plaintiff 
and  Court  is  justified  in  dismissing  ap- 
peal ,  261 
O.  7,  R.  8 — Plaintiff  claiming  pro- 
perty by  ownership  aa  successor  to  per- 
son in  mahantship  and  in  his  reply  to 
defendant's  written  statement  pleading 
thai  he  was  entitled,  even  if  not  owner, 
o  its  management,  first  olaini  oannot 
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include  second  and  case  falls  under  0.  7, 
R.  8  347a 

O.  9,  Rr.  2  and   4  — Suit   dismissed 

under  O.  9,  'R.  2— If  fresh  suit  under 
R.  4  is  brought  S,  14,  Lim.  Act,  would 
not  be  applicable  219c 

—  O.  9,  R.  4— Suit  dismissed  under 
O.  9,  R.  2 — Time  covered  by  restoration 
proceeding?  cannot  be  excluded  while 
computing  limitation  for  suit  under 
O.  9,  R.  4  2\9b 

O.    20,    R.    12— Partition   decree 

silent  about  mesne  profits — ;Party  can 
assert  right  to  them  by  separate  suit 

291<z 

O.  20,  R.  12— Cosharorkept  out  of 

possession,  is  entitled  to  claim  from  his 
co-tenant  interest  on  mesne  profits 

291& 

O.  21,  R.  1  —  Judgment-debtor  de- 
positing decretal  amount  into  Court  — 
He  preventing  that  sum  reaching  decree- 
holder — Judgment-debtor  is  liable  for 
interest  until  money  is  available  bo- 
decree-bolder  227 
O.  21,  R.  2— Pre-decree  arrange- 
ment not  to  execute  decree  is  no  bar 
to  its  execution  339 

** O.  21,  R.    11  (2-j)  (v)-Rateabl* 

distribution  is  not  a   form    of   execution 

148* 

O.  21,  R.  17,  Proviso— Scope- 
Under  R.  17  (proviso)  Court  can  call 
decree-holder  to  specify  approximate 
value  of  land  to  be  attached  with  a  view 
to  see  whether  the  value  corresponds  as 
nearly  as  may  be  with  the  amount  due 
under  decree  305c 

O.  21,  R.  48—0.  21,   R.  48    has  no 

application  in  case  of  persons  in  private 
service  33£ 

* O.  21,  R.  57 — Execution  proceed- 
ings struck  off  after  attachment  at  in- 
stance of  decree-holder — Attachment  is 
ended  in  spite  of  contrary  direction  82 

O,    21,     R.   58—  Defendant   dis~ 

charged  not  because  unnecessary  party 
He  continues  party  to  suit  179<x 

O.  21,  R.  58— Possession  only  is  to 

be  determined -Question  of  title  should 
not  be  gone  into  66& 

O.  21,  R.  63 — N  obtaining   decree 

against  K  and  attaching  according  bo  Ar 
A's  property  in  execution — K  adjudged 
insolvent  during  pendency  of  A's  objec- 
tion to  attachment  —  Objection  dis- 
missed for  want  of  jurisdiction— r Order 
dismissing  objection  is  incorrect — Suob 
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order  can  be  revived  though  remedy  is 
open  under  O.  21,  B,  63  356 

O.   21,  R.  63— Even    Mahomedan 

plaintiff  must  prove  bona  fide  nature  of 
transaction  on  which  suit  is  based  121  a 

* O.   21,  R.   66 -Failure    to  issue 

notice  is  irregularity  within  Civil  P.  C., 
O.  21.B.90  130a 

O.  21,  R.  66  (2),  (3)— Application 

under  B.  66  (3)  for  order  for  sale  is  abso- 
lute necessity  and  condition  precedent 
to  passing  of  order  for  sale  305a 

#  — O.  21,  R.  73— Purchase  by  pleader 
of    decree-holder  directly   or    indirectly 
is  altogether  void  3050 

O.    21,      R.   85,     and     General 

Clauses      Act,   S.   10  —  Provisions      of 
O.  21,   B.  85,   read    with    S.  10  contem- 
plate     deposit   of    three-fourths    being 
made  into  Court  on  day  it  re-opens  after 
vacation  305d 

O.  21,  R.  89 — Provisions  should  be 

strictly  complied  with  10a 

O.   21,    R.   90— Failure     to    issue 

notice  is  irregularity  within   Civil  P.  C., 
O.  21,  B.  90  130a 
O.  21,  R.  95— Withholding  of  pos- 
session after  symbolical  delivery  of  pos- 
session   gives   rise   to  fresh  cause  of  ac- 
tion for  possession                             298<z 

O.  22,    R.  4  —  Defendant    dying 

after  preliminary  decree — B.  4  does  not 
apply  206 

<** O.  22,   R.   4— Defendant   dying 

'between  preliminary  and  final    decree — 
B.  10  and  not  B.  4  applies        (FB)  142 

O.  22,  R.  9 — Suit  for  joint   posses- 

6ion  decreed  without  separately  defining 
shares    of    plaintiffs  —  Appeal  against 
decree   abating   against   one   plaintiff- 
Appeal   cannot    proceed   in   absence   of 
heirs  of  dead   plaintiff    and  is  incompe- 
tent 358 

** O.  22,   R.  10 — Defendant  dying 

between  preliminary  and  final  decree — 
B.  10  and  not  B.  4  applies        (FB)  142 

•# O.  23,  R.  1—  Suit   withdrawn  on 

permission  of  paying  costs    before   fresh 
«uit — Suit  does    not    remain     pending 
until  costs  are  paid  nor  can   fresh  suit 
be   dismissed  under  O.   23,   B.  1   (3)— 
Failure  to  pay  costs  before  fresh   suit  is 
only  irregularity  —  Paying  costs  after 
suit  is  sufficient  13Sa 

*  — O.  23,  -R.  1  (2)-Claim  based  on 
particular    pro-note  —  After    evidence, 
plaintiff  finding  it  to  be  based  on  other 


Civil  P.  C. 

note — He  cannot  be  allowed  to  with- 
draw 72 

O.  23,  R,   3  —  Order  refusing  to 

record  compromise. under  0.  23,  B.  3,  ie 
appealable  whatever  reasons  of  refusal 
may  be  275 

O.   23,   R.  3 — Compromise  decree 

in  money  suit  passed — Defendant  agree- 
ing to  transfer  certain  property  to  plain- 
tiff on  a  certain  day — Plaintiff  to  pay 
conveyance  costs — Decree  was  held  nob 
void  and  merely  declaratory — No  sepa- 
rate suit  was  necessary,  the  decree 
being  executable  164a 

O.  29,  R.  1— Begistrar  Joint  Stock 

Companies  is  not  proper  person  to  re- 
present a  company  but  the  Secretary  or 
Director  18  So 

O.  33,  R.  1— Entitled    to  property 

— Every  one  who  is  entitled  to  property 
cannot  be  said  to  be  possessed  of  means 
to  the  value  of  that  property  319a 

* O.  33,  R.  1— Words  "possessed  of 

sufficient  means"  are  not  intended  to  be 
qualified  by  words  "other  than  the  sub- 
ject matter  of  the  suit"  3196 

* O.    34,    R.    1  —  Prior  mortgagee 

joined  fn  a  suit  by  puisne  mortgagee — 
He  can  claim  subrogation  1356 
O.  34,  R.  3(2),  Proviso— Judg- 
ment-debtor not  paying  decretal  amount 
in  March  1927  on  date  fixed  for  its  pay- 
ment but  submitting  statement  in  July 
1927  to  extend  time  on  ground  of  bad 
harvest—  Satement  held  to  be  attempt 
to  show  good  cause  for  non-payment 
and  Court  should  consider  its  truth  and 
sufficiency  263a 

O.   34,  R.   3  (2),  Proviso— Faob 

that  decretal  amount  is  large  ancLjay- 
ment  is  made  within  few  months  from 
date  fixed  for  payment  is  not  good 
cause  2636 

*# O.   34,  Rr.  7,   8  and  9— Power 

of  Court  to  grant  decree  for  surplus- 
Belief  being  outcome  of  the  statutory 
provisions,  no  court-fee  is  payable  _  16 

* O.  39,  R.   2  — Bight  of  appeal 

under  O.  39,  B,  2  exists  although  Court 
acts  under  0.  39,  B.  2,  by  virtue  of 
B.  141  273a 

O.  39,  R.  2 — Temporary  injunction 

against  person  not  to  get  girl  married— 
He  if  not  responsible  for  promoting 
marriage  but  not  doing  all  to  prevent  it 
does  not  actually  disobey  order  as  pas- 
sed and  order  for  his  detention  in  prison 
cannot  stand  2736 
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-  O.  40,    R.  1  —  Order   appointing  a 
receiver  is  one  under  O.  40,  R.  1  and  is 
appealable  119 

-  O.  40,  R.   1   (2)-0.   40.   R.  1   (2) 
deals  with  casea  in  which  property  is  in 
possession  of  person  who  is  not  party  to 
suit  2B3a 
**  -  O.  41,  R.  1—  Decree  for  plaintiff 
against  three  defendants  —  Both  plaintiff 
ana   defendants  preferring    second    ap- 
peals —  Separate  judgments    delivered  — 
Separate    decrees  drawn—  Result  being 
dismissal    of    suit  —  Plaintiff  tiling    one 
second    appeal     against  both  decrees  — 
Two  separate   second   appeals   held  not 
necessary                                  (FB)  229a 
-^—  O.  41,  R.  5  —  Decree   varied  —  Res- 
titution  applied  for—  Restitution  cannot 
be  stayed  because  appeal  was  filed  138& 

-  -  O.  41,   Rr.    11    and   31—  Appeal 
dismissed  under   R.    11  —  Writing    judg- 
ment is  not  obligatory  though  advisable 

68 

-  O.  41,  R.  16—  R.  16  dees  not   com- 
pel  Court  to  permit  written  argument 


—  —  O.  41,  R.  17  —  Appellant's  counsel 
being  unprepared  to  argue  is  no  ground 
for  dismissal  89a 

-  O.  41,  R.  22—  Person  not   entitled 
to  appeal  against   order  —  His   mere    ad- 
dition aa  respondent   in   appeal   against 
order  does  not  entitle  him  to  raise  cross- 
objection  to  that  order  361 

-  O.  41,  R.  23  —  Appeal  from  mort- 
gage decree—First   appellate  Court  de- 
ciding all  points  except  amount  due  and 
directing   pleadings    thereon  —  Order   of 
remand  is  not  one  under   R.   23,    nor   is 
it  a  decree,  and  is  not  appealable  -Re- 
mand was  under  Civil  P.  C.v  S.  151   63a 

-  O,  41,  R.   23—  Remand  not   under 
R.  23  should  be  sparingly  granted      636 

-  O.  43,  R.  1  (m)-Order  refusing  to 
record  compromise  under  0.  23,  R.   3    is 
appealable  whatever   reasons  of  refusal 
may  be  '          275 

-  -  O.  43,  R.  1  (w)-R.  1  (w)  enables 
party  to  appeal  on  grounds  other  than 
those  mentioned  in  Civil   P.   C.,  0.    47 
B.  7  73a 
*—  O.  47,  R.  1—  Decision  proceeding 
upon  incorrect  exposition   of  law—  Sub- 
sequent exposition   by  superior  Court— 
Review   cannot   be   allowed—  Hardship 
to  applicant  is  immaterial      .(FB)  2S\b 
—  "-O.  47,R.  1  —  Application  barred  by 


Civil  P.  C. 

limitation  should  be  treated  as  one  under 
8.  151  185fr 

— |^-O.  47,  R.  1 — Director  of  company 
is  aggrieved  person"  and  can  apply  for 
review  of  order,  though  he  was  not  a 
party  to  it  \B5d 

O.  47,  R.  1— Failure  to  .notice  bar 

of  limitation  is  sufficient  to  justify  ap- 
plication for  review  .  185? 

O.  47,   R.    1 — Appellant's  gounsel 

unprepared — Court  refusingadjournment 

•  and  to  file  written  argument— Judgment 

not  stating  that    question    of  limitation 

was  considered — Review  was  refused  89(7 

*  — O.  47,  R.  1— Review  is  entertain- 
able  if  judgment  fails   to  notice  8.   21r 
Civil  P.  C.  73fr 
O.47,  R  1— Mistake  of  law— A  mis- 
take of  law  is  not  in  itself   a    sufficient 
mistake  or  error  apparent   on   the   face 
of  the  record  to  warrant    a    review    of 
judgment                                               58<* 

*  — O.  47,  R.  7-0.  43,  R.  1   (w)   en- 
ables party  to  appeal  on   grounds   other 
than    those   mentioned   in   Civil  P.  C.r 
O.  47,  R.  7  73* 

Sch.  2,  Para.  10— Para.  10  con- 
templates writing  of  evidence— But  it  is 
not  obligatory  264& 

—  Sch.  2,  Part.  21— Decree  in  terms 
of  award  cannot  be  challenged  in  appeal 
on  ground  of  fraud —Remedy  is  separate 
suit— 8.  15L  should  nob  1  ••  applied  111 
Companies  Act  (7  ot  Ibl3) 

S.  247   (S) — Regisfciar   Joint    Stock 

Companies  is  not  prupei  person  to  re- 
present a  company  bub  ihe  Secretary  or 
Director  is  185<r 

Contract  Act  (9  of  18S2) 

*  — S.  11 -Contract  hv  minor  is  void 
and   the    minor    is    not   estopped  from 
pleading   his   minoniy  even   though    he 
falsely  represented  himself  of  age    15 6k 

S.  19— S.  19  does  not  entitle   party 

to  insist  on  entirely  ntw  contract 

(FB) 254? 

S.  29 — Agreement  aa  to  repayment 

of  certain  nmount  being  indefinite — Un- 
certainty not  pleaded  as  bar  to  its  lega- 
lity— Repayments  made  by  one  party  and 
accepted  by  other  tow  aids  agreement — 
Agreement  is  not  void  for  uncertainty 

194* 

S.  5^  -  Where  agreement  has  be- 
come rule  of  the  Court  and  parsed  out  of 
domain  ot  contract,  S.  54  does  not  apply 

164* 
S.  55 — If  time  is  not  of  essence  oE 
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contract,  contract  does  not  become 
'voidable  1640 

S.  63 — Notice  held  not  putting  end 

to  the  contract  3216 
S.  63 — Consideration  is  not  neces- 
sary for  agreement  to  extend  time  for 
performance  of  contract  137c 

*  S.    65 — Sale-deed    found    invalid 

under  para.  11,  Sch.  3,  Civil  P.  C.— Pur- 
•chaser  suing  for  refund  of  consideration 
— Purchaser  is  entitled  to  a  refund 

257c 

S.  65 — Usufructuary  mortgage  exe- 
cuted by  occupancy  tenant  in  consider- 
ation of  loan  in  contravention  of  Cen- 
tral Province  Tenancy  Act — Suit  to  eject 
mortgagee  is  governed  by  S.  65  and  dec- 
ree should  be  passed  conditional  on  pay- 
ment of  loan  241 

S.  65 — Minor  —Equitable   relief — 

Where  a  minor  by  fraudulent  represen- 
tation obtained  a  specific  object  or  pro- 
perty, he  can  be  ordered  to  make  resti- 
tution upon  the  contract  being  declared 
void  :  but  when  only  money  has  been 
lent,  no  decree  can  be  passed  against  the 
minor  on  the  contract  of  loan  or  for 
money  had  and  received  for  his  use 

I56c 

S.  74 — Contract  of    sale  —  Vendee 

paying  earnest  money  or  part  payment 
as  would  be  akin  to  earnest  money — 
Contract  falling  through  for  vendee's 
default  — Vendee  can  recover  neither  ear- 
nest money  nor  such  part  payment 

(FB)30(2) 

** S.  134 — Omission  of    creditor  to 

sue  principal  debtor,  within  period  of 
limitation,  does  not  discharge  surety 

145 

* S.  230 — Where  broker  brings  face 

to  face  vendor  with  purchaser  it  cannot 
be  said  that  he  did  not  disclose  his 
principal's  name — But  if  purchaser  does 
not  keep  record  of  seller's  names  and 
his  account  books  show  that  he  made 
payments  to  broker,  broker  can  sue 
personally  to  recover  price  of  goods  sold 

170a 
Court-fees 

** Power  of  Court    to  grant    decree 

for  surplus — Belief  being  the  outcome 
of  the  statutory  provisions  no  court-fee 
is  payable  •  Ib 

Court-fees  Act  (7  of  1870) 
—  S.  4 — Scope — Filing   of    appeal  on 
insufficient  court- fee  stamp    with  know- 


Court-fees  Act 

ledge  that  it  is  insufficient,  with  view  to 
save  limitation,  cannot  be  allowed  294a 

S.  4 — S.  4  is  imperative  294o 

S.  7  (4)  (c) — Suit    for    declaration 

that  a  document  does  not  affect  plain- 
tiff's title  is  one  for  declaration  with 
consequential  relief — Court-fee  must  be 
paid  under  Court-fees  Act,  S.  7  (4)  (c) 

71 

S.  7  (5) — Suit  not    for    declaration 

but  merely  for  possession  —  Court-fee  on 
-actual  relief  only  need  be  paid  276 

** S.  7,  Cl.  (9)— Redemption  suit- 
Surplus  profits  claimed — Value  of  suit 
for  jurisdiction  and  court-tee  is  princi- 
pal sum  secured  la 
Criminal  P.  C.,  (5  of  1898) 

S.  6 — Order  by  District  Magistrate 

under  S.  476-A — Appeal  lies  to  the  Ses- 
sions Judge  and  not  to  the  High  Court 

(FB)  97 

S.  107— Threatening  tp  beat  per- 
son or  asking  person  to  give  up  serving 
another  on  pain  of  being  involved  in 
litigation  does  not  justify  passing  order 
under  S.  107  3286 

S.  107 — Scope — Dispute    about  the 

cultivation  of  a  bund  and  a  proclamation 
forbidding  people  on  payment  of  fine 
and  shoe-beating  from  picking  fruit 
from  a  Ber  tree  do  not  come  within  the 
purview  of  S.  107  328o 

S.  118 — High  Court    can    interfere 

on  merits  of  orders  under  S.  118  if 
Court  under  S.  406  has  not  really  gone 
through  evidence  on  record  328a 

S.  145  —  Order    regarding  future 

possession  is  wrong  285a 

S.  145— Proceedings    under  S.    145 

cannot  be  compromised  nor  can  thqy  be 
referred  to  arbitration  2856 

S.  154 — First  information  is    not  a 

statement  under  S.  162  and  can  be  used 
to  contradict  or  corroborate  its  author 
(obiter)  43a 

- SB.  160,  16  land  162-Meaning  of 

"  any  person  "  explained         (FB)  17(2)i 

S.  162— D,uring  trial    after   charge 

was  framed  accused  desiring  to  cross- 
examine  prosecution  witnesses  further 
and  applying  for  copies  of  statements 
made  by  witnesses  to  police — Accused 
should  be  allowed  such  copies  and  judg- 
ment should  not  be  passed  without  dis- 
posing of  such  application  240 

S.  162— Accused  has  absolute  right 

to  get  copy  of  statement  of  prosecution 
witness  172a 
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S.  162 — Scope — Accused   has  right 

to  apply  for  copies  as  soon  as  witness  19 
called  for  prosecution  either  in  inquiry 
or  in  trial  1726 

S,  162 — Police    Officers  deposing  to 

identification  of  accused  in  identification 
parade — Evidence  is  admissible  as  it  is 
an  actual  fact  or  circumstance  witnes- 
sed 36c 

*^ S:   162— S.    162   as  amended  by 

Act  18  of  1923  does  not  repeal  or  affect 
Evidence  Act,  S.  27  (FB)  17  (2)b 
S.  162— S.  27,  Evidence  Act  re- 
fers to  statement  by  the  accused  in 
police  custody  while  S.  162  refers  to  the 
statement  during  the  course  of  inves- 
tigation (FB)  17  (2)f 

S.    233 — No    question      of     illegal 

joint  trial  arises  when  accused  persons 
are  discharged  under  *S.  253  237 
SB.  238  and  537— Trial  by  jury- 
Accused  charged  with  major  offence — 
Jury  returning  verdict  of  guilty  in  res- 
pect of  minor  offence — Verdict  of  jury  is 
nght  and  is  covered  by  S.  537  (a) 

295a 

S.  253 — No  question  of  illegal  joint 

trial  arises  when  accused  persons  are 
discharged  under  S.  253  237 
S.  288— Whole  statement  in  com- 
mitting Magistrate's  Court  must  be 
treated  as  evidence  233c 

S.    288  — Evidence     in   committing 

Court  brought  on  record  under  S.  288  on 
day  of  examination — No  notice  given  to 
prosecution  or  defence — Course  irregular 
and  illegal  2336 

S.    298— Duty      of   Jud^e,      while 

charging  jury  explained  2B5b 

— rS".  307  —  Person  accused  under 
S.  4 59,  Penal  Code— Trial  Judge  while 
charging,  directing  jury  to  see  whether 
accused,  if  not  guilty  under  S.  459,  was 
guilty  under  S.  325- Jury's  verdict  be- 
ing not  guilty — Judge  agreeing  that  no 
offence  was  committed  under  S.  459  but 
considering  accused  guilty  under  S.  325 
— Judge  can  refer  case  to  High  Court 

114 

S.  307— High  Court  should  inter- 
fere under  S.  307  only  if  rury's  verdict 
is  perverse  or  manifestly  wrong  \\3b 
* S.  307 — Jury  unanimously  return- 
ing verdict  of  not  guilty — Judge  dis- 
agreeing— He  must  ask  jury  to  give  rea- 
sons for  disbelieving  prosecution  evi- 
dence for  High  Court's  information 

S4a 


Criminal  P.  C. 

— «-S.  307— Scope  -  Code  does  not  put 
the  opinion  of  the  jury  on  any  higher 
plane  than  the  opinion  of  the  Judge, 
and  both  should  be  given  due  weight 

846 

S.  307— High  Court  will  not  in- 
terfere with  verdict  of  jury  unless  it  is 
obviously  perverse,  manifestly  wrong  or 
unreasonable  36& 

S,   307— £>cope — Perverse     verdict 

does  not  make  Couri  improperly  con- 
stituted 36* 
S.  342 — Abbraaions  found  on  per- 
son of  accused — Incriminating  circum- 
stances not  proved  against  him — Accus- 
ed cannot  be  called  upon  to  explain 
them  350a 

S.  344 — Adjournments— Case   fixed 

for  a  future  date  can  be  taken  at  an 
earlier  date  if  notice  is  given  to  the  ac- 
cused or  his  pleader— Procedure  is  not 
illegal  or  irregular  42 

* S.   403    (4)   —   Persons    jointly 

tried — Some  acquitted  and  some  con- 
victed— Appeal  against  conviction  but 
no  appeal  against  acquittal — Appellate 
Court  declaring  trial  as  void  and  order- 
ing fresh  trial — Acquittal  also  becomes 
void— Persons  acquitted  can  be  tried  for 
any  other  offence — Any  persons  added 
at  the  fresh  trial  is  not  affected  by  pre- 
vious acquittals  of  some  accused  161 

S.  421  (1)— Appellate  Court  should 

give  appellant  reasonable  opportunity  of 
being  heard  in  support  of  his  appeal 

150a 

S.  421  (1)  — Judgment  need    not  be 

elaborate  but  must  show  that  the  evi- 
dence on  record  has  been  fully  con- 
sidered 1506 

S.  435 — Revision  application  enter- 

tainable  by  District  Magistrate  or  Ses- 
sions Judge — Such  application  was  not 
entertained  by  High  Court  unless  Dis- 
trict Magistrate  or  Sessions  Judge  has 
been  previously  moved  in  the  matter 


-S.    436— Scope  —  Where 


13  (2) 

a  Magis- 
trate completes  an  enquiry  and  dis- 
charges the  accused,  further  enquiry 
should  not  be  ordered  except  for  very 
strong  reasons  360  (2) 

S.   438— A    Kori     convicted      for 

branding  his  wife  and  only  lined — Re- 
commendation that  sentence  be  enhanc- 
ed— Compromise  between  parties  and 
application  to  High  Court  for  permission 
to  compound  offence— In  view  of  near- 


16 
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ness  of  relationship  between  and  In- 
terest of  parties  case  was  allowed  to  be 
compounded  27  Be 

S.  439— Scope   High  Court  has  got 

power  under  S.  439  to  grant  the  per- 
mission necessary  for  compounding 
offences  under  S.  345  (2)  2786 

S.  439— Where  acquittal  is  wrong, 

High  Court  can  order  retrial  only  87<i 
S.  439 — Acquittal  based  on  er- 
roneous view  of  law — No  revision  lies 

S7b 

S.  439— Eevision    application   en- 

tertainable  by  District  Magistrate  or 
Sessions  Judge — Such  application  was 
not  entertained  by  High  Court  unless 
District  Magistrate  or  Sessions  Judge 
has  been  previously  moved  in  the  matter 
under  S.  435  13  (2) 

S.   476-B— The   words  "and   if   it 

makes  such  complaint,  the  provisions  of 
that  section  shall  apply  accordingly," 
refer  to  procedure  of  filing  such  com- 
plaints 28 1  a 

S.  476-B — No  appeal   lies   against 

order  by  appellate  Court 'under  S.  476  (B) 

2816 

** S.   476-B— Order     by     District 

Magistrate  under  S.  476-A— Appeal  lies 
to  the  Sessions  Judge  and  not  to  the 
High  Court  (FB)  97 

S.  488  (5) — Order  of    maintenance 

allowance  passed  in  wife's  favour — 
Single  act  of  adultery  on  her  part  does 
not  entitle  husband  to  discontinue  al- 
lowance 238 
S.  494— Though  reasoned  judg- 
ment not  necessary,  Court  must  record 
reasons  for  supporting  that  discretion 
was  rightly  exercised.  133 

S.  52ft— Magistrate  refusing  copies 

of  statements  of  prosecution,  witnesses 
— His  order  bona  fide  and  under  genuine 
mistake  of  law — No  bias  on  his  part — 
.  Application  for  transfer  is  not  entertain- 
able.  172c 

S.  526 — In  cases  of  doubt  of  personal 
impartiality  of  the  Judge  or  where  his 
acts  and  orders  create  reasonable  appre- 
hension in  accused  transfer  should  be 
granted  but  not  otherwise  17 2d 

S.    526— Scope— No     bias    unless 

Court   guides  or   assists   prosecution 

1720 

* S.  539-B— Inspection  by  a  Ses- 
sions Judge— Non-compliance  with  the 
provisions  of  8.  539-B  is  an  illegality 
vitiating  conviction  •  233d 


Criminal  P.  C 

S.  540 — Scope  —  No    bias    unless? 

Court  guides  or  assists  prosecution  172e- 

S.    550 — Sub-Inspector    of   Police 

closing  shop  on  report  of  cheating — His 
action  is  unnecessary,  but  not  illegal 

-*--j  •  '  334* 

Criminal  1  rial 

Discrepancies  in-  prosecution  evi- 
dence on  matters  of  detail — Evidence 
consistent  in  the  main — Absence  of1 
evidence  in  rebuttal—  Prosecution  story 
held  supported  by  evidence  on  record 

325* 

-Convincing-proof  »nd  not  proba- 
bility of  prosecution  story  is  necessary 

113* 

Accused  not  disclosing  their  defence* 

before  the  committing  Magistrate  nor 
in  the  Sessions  Court— Entering  into  a 
defence  of  alibi — Presumption  arises 
against  them  36cP 

D 

Damdupat 

* Rule  of  damdupat  applies  to  date- 
fixed  by  Court  in  preliminary  decree  for 
sale  '  171  (l)fc 

Decree 

Form    of— Suit    by    two    sons    to- 

recover  possession  of  joint  family  field 
sold  by  father — Finding  that  part  only 
of  consideration  for  sale  binding  orr 
sons — Decree  should  be  passed  directing 
delivery  of  possession  of  whole  field  by 
vendee  on  payment  of  2/3 rd  considera- 
tion found  proved  for  necessity  and; 
should  contain  declaration  that  vendee 
has  acquired  l/3rd  share  of  father  and 
is  entitled^to  obtain  possession  thereof 
in  suit  for  partition  311 

Validity  of-   Mortgagee  abandoning 

his  claim  against  one  mortgagor— His 
name  retained  on  record  and  decree 
passed  against  him  also—  Decree  is  not 
binding  on  that  mortgagor  79a 

Construction — Suit  for   partnership 

accounts  compromised  deciding  S  en- 
titled to  three  annas  share,  but  agree- 
ing to  another  member  to  manage  busi- 
ness— Decree  ordering  in  terms  of  com*- 
promise,  8  to  be  entitled  to  that  share 
—  S  not  appealing  against  decree,  nor 
applying  for  its  review  —  S  seeking 
execution  of  decree  and  praying  alter- 
nately to  amend  decree  if  it  be  not  ID 
terms  of  com  promise— Decree  was  in 
terms  of  compromise,  merely  declara- 
tory and  incapable  of  execution* Even 
if  it  were  not  in  terms  of  compromise. 
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Decree 

it  could  not  be  amended,  BO  as  to  make 
it  capable  of  execution,  as  time  for  same 
has  passed  by  v  34 

Executabilifcy— Suit  for  partnership 

accounts  compromised  deciding  D  en- 
titled to  three  annas  share,  but  agree- 
ing to  another  member  to  manage  busi- 
ness— Decree  ordering  in  terms  of  com- 
pymise,  S  to  be  entitled  to  that  share 
— S  not  appealing  against  that  decree, 
nor  applying  for  its  review—  S  seeking 
execution  of  decree  and  praying  alter- 
nately to  amend  decree  if  it  be  not  in 
terms  of  compromise — Decree  was  in 
terms  of  compromise,  merely  declaratory 
and  incapable  of  execution — Even  if 
it  were  nob  in  terms  of  compromise,  it 
could  not  be  amended  so  as  to  make 
it  capable  of  execution,  as  time  for 
same  has  passed  by  34 

Deed 

— —  Execution  —  Without  fraud  or 
wrong  document  cannot  be  materially 
altered  after  its  execution  3056 

Construction    —    Interpretation, 

which  renders  terms  of  document 
probable,  is  to  be  preferred  to  interpre- 
tation which  renders  conditions  most 
unlikely  1626 

E 
Easements  Act  (5  of  1882) 

—  S.    60— Part    only   ot   a   work    ol 
permanent  character  executed — License 
cannot  be  revoked  141 
*—  S.  60  (6) — Licensee    constructing 
permanent   building   on    licensor's  site 
under  implied  license — License  is  irrevo- 
cable  to  building    and   licensee  cannot 
be  ejected— Irrevocability    is   restricted 
to 'portion  covered  by  building           269 
Evidence — 

— — Admissibility  —  Prosecution  need 
not  formally  prove  against  accused 
document  produced  by  him  436 

Evidence  Act  (1  of  1872) 

S.    18 — Admission  of  points  of  law 

cannot  bind  person  3436 

—  S.  26 — Incriminating  admissions  of 
accused  before  police  officers  are  inad- 
missible in  evidence  3506 
— S.  27 — Places   already   known   are 
not  places  "  discovered  "   within  S.  27 

350c 

S.  27—  Confessions  of  accused  pro- 
ved through  prosecution  witness — Court 
must  be  very  cautions  to  believe  in  such 
evidence  especially  when  accused  is 
charged1  under  Penal  Code  B.  307  350* 


Evidence  Act 

** S.  27— S.  162,  Criminal  P.  C.  as 

amended  by  Act  18  of  1923  does  not 
repeal  or  affect  8.  27,  Evidence  Act 

(FB)  17(2)fr 

. S.  27  — S.  27  relates  to  statement 

of  accused  while  in  police  custody  and 
not  prior  to  his  arrest  or  detention 

(FB)  17(2)* 

S.  27 — S.  27  refers  to  statement  by 

^accused  in  police  custody  while  S.  162, 
Criminal  P.  C.,  refers  to  statement 
during  the  course  of  investigation 

(FB) 

S.  30— Self-exculpatory    statement 

of  co-accused  is  inadmissible  350(2 

S.  32  (3)— Statements  of  dead  per-- 

sons  against  their  proprietary  interest 
are  admissible  1310* 

S.  65 — Trial    Court    is    to    decide 

whether  or  not  sufficient  proof  of  search* 
for  or  loss  off  original  documents  for 
admission  ot  secondary  evidence  is  given 
— Loss  of  original  held  to  be  not  proved 
and  secondary  evidence  refused — Order 
of  refusal  is  not  revisable  288 

* S.  92— Consideration  being  dif- 
ferent or  non-existing  can  be  proved  by 
a  party  Sltf 

S.  92 — Surrounding    circumstances 

can  be  taken  into  consideration  to  finoV 
true  meaning  and  effect  of  the  tran- 
saction 91b 

S.  95 — Transfer    by    mortgagee  of 

mortgaged  property—No  mention  inr 
deed  that  only  mortgage  rights  were* 
intended  to  be  sold — Presumption  is* 
that  whole  property  is  sold — If  absence* 
of  assertion  of  absolute  ownership  in* 
the  deed  makes  it  possible  to  hold  that- 
only  mortgagee's  rights  were  sold,  there* 
is  latent  ambiguity  and  evidence  can  < 
be  given  to  remove  it  267 a^ 

S.  108— Wife  leaving  her  husband- 

and  being  in  another's   keeping   is   not- 
one    who   would   naturally   hear   from 
him  if  he  were  alive  1276 

S.  110— Person  tethering  cattle  for 

four  months  in  year — Presumption  of 
title  arises  but  not  definite  proof  318a 

S.  114 — Persona  who  cannot  prima 

facie  contract  valid  marriage  living  to- 
gether as  man  and  woman — No  pre- 
sumption of  valid  marriage  arises  3430 

* S.  114 — Two  documents  executed 

on  same  day— Purpose  of  the  documents 
will  determine  priority  257fr 

S.   114— Where    a   wife,    alleging 

that  her  husband  is  dead;  fails  to  pro- 
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-duce   such    evidence    as    she   ought    to 
know  a  presumption  arises  against  her 

127a 

S.    114  —  Accused    not    disclosing 

.their    defence     before    the  Committing 

'Magistrate  nor    in    the    Sessions    Court 

and  entering  into  a    defence   of    alibi  — 

Presumption  arises  against  them       36<i 

S.  115 — Minor  at    the    time  of  sale 

of  piopeity  by  his  guardian  signing  let-/ 
ter  stating  that  necessity  for   sale  exis- 
ted— Purchaser's  object    in  taking  letter 
being  to   prevent   minor   from    bringing 
•suit    to    set    aside    sale— Minor    in  suit 
for  possession  of  property  is   not   estop- 
ped   from    denying    that    necessity    for 
•Bale  existed  221 

S.  115 — Contract  by  minor  is    void 

and  the  minor  is  not  estopped  from 
pleading  his  minority  even  though  he 
falsely  represented  himself  of  age  1566 
S.  1 15  —  Landlord  not  claiming 
rent  from  tenant  .for  number  of  years 
does  not  entitle  tenant  to  refuse  rent 

1236 

' S.  115 —  Scope —  Where    a    person 

has  successfully  opposed  an  application 
>under  S.  47,  Civil  P.  C.,  on  the  ground 
-,that  that  section  did  not  apply,  he  can- 
not subsequently  raise  a  plea  in  a  suit 
brought  by  the  applicant  that  the  suit 
was  barred  by  S.  47  796 

S.    133— S.    133     is     subject      to 

S.  114,  Illus.  (b)  233a 

S.  133 — Commission    of   dacoity — 

Evidence  of  approver  against  accused 
person — Corroborative  evidence  consist- 
ing of  person  saying  he  identified  ac- 
cused when  they  committed  dacoity, 
but  omitting  to  mention  dacoits  by 
names  in  first  information  report — 
There  is  no  corroborative  evidence 
which  connects  or  tends  to  connect  ac- 
cused persona  with  crime  222 
Ss.  133  and  114,  Illus.(b)— All  ac- 
complices though  not  on  same  footing — 
Conviction  principally  upon  evidence  of 
.accomplices  in  absence  of  corroboration 
in  material  particulars  by  independent 
.evidence  is  unsafe  2l5a 

S.  133 — Accomplice  in  case    under 

S.  161,  Penal  Code— Person  who  has 
subscribed  to,  collected  or  paid  the 
.money  over  to  the  accused  as  also  person 
who  advances  loan  with  the  knowledge 
-that  it  is  to  be  paid  as  bribe  to  the  ac- 
cused is  accomplice  2156 
-^—  S.  133 — Duty  of  prosecution  to 


Evidence  Act 

show  that  evidence  is  of  accomplices 
and  is  corroborated — Defence  can  take 
advantage  of  omission  '  2150 

S.  133 — Withdrawal  of  prosecution 

against  accomplice  does  not  make  him 
independent  witness  as  he  still  remains 
accomplice  — Corroboration  of  one  ac- 
complice by  another  is  not  independent 

2\5d 
F 

Family  settlement 
It  cannot  be  presumed  from    plead- 
ings unless  proved  836 
Forest  Act  (1927) 

S.  26  (h) — Onus  is  on    Government 

to  show  that  the  land  is  part  of  Govern- 
ment forest  190a 
-— *S.  26  (h) — Where  accused  and  his 
predecessors  have  been  cultivating 
forest  land  for  many  years  past,  con- 
viction under  S.  (26)  (h)  cannot  be 
maintained  1906 

G 
General  Clauses  Act  (10  of  1897) 

S.  10— Principle  of    S.  10   may    be 

applied  to    Cattle   Trespass    Act,    8.  20 

96 

Guardian  and  Ward 
Minor — frond — Mother  ia    preferen- 
tial guardian  to  grand-mother  1296 
Guardians    and   Wards     Act    (8   of 
1890) 

S.  12— Order  appointing  a  receiver 

is  one  under  O.  40,  B.  1  and  is  appeal- 
able 119 
S.  39 — Before  removing  a  guar- 
dian, he  should  ha  given  notice  setting 
out  for  which  of  the  causes  mentioned 
in  8.  39,  it  is  proposed  to  remove  him 

176 

H 
Hindu  Law 

Adoption — Bombay  School — Adop- 
tion by  widow  of  coparcener  without 
husband's  or  coparcener's  consent  is 
invalid  367 
*— -Adoption — Pull  owner  of  property 
by  will  bequeathing  it  to  his  wife  N  for 
life  and  after  her  to  his  widowed 
daughter-in-law  K  absolutely  —  Will 
giving  permission  to  either  widow  to 
adopt — Widow  N  entering  into  contract 
relating  to  property  and  K  bringing  suit 
for  its  specific  performance— "Adoption 
made  after  estate  had  become  vested 
in  two  widows — Such  subsequent  adop- 
tion cannot  oust  N  of  her  life-interest 
nor  can  it  after  N's  death  prevent  vest- 


SUBJECT  INDEX,  1929  NAGPUR 


19 


Hindu  Law 

ing  of  abolute  estate  in  K  and  N  can 
enter  into  such  contract  and  K  can 
maintain  suit  for  specific  performance 

32la 

* Adoption — Bombay  School — Hus- 
band dying  joint—  Property  not  vested 
in  widow — Widow  cannot  adopt  2896 

* Adoption — Only  one  wife   can   re- 

ceJve  child  in  adoption  whether  it  is 
made  during  lifetime  or  after  death  of 
husband  2  Ha 

*  Adoption — Property    acquired    by 

partition  is  not  divested    by  adoption 

177 

** Adoption —  Hindu    governed    by 

Bombay  School  dying  leaving*  a  widow 
and  widow  of  predeceased  son — The 
latter  cannot  adopt  after  the  widow's 
death  although  the  estate  may  vest  in 
her  (FB)  986 

Alienation — Father — Suit    by    two 

sons  to  recover  possession  of  joint  family 
field  sold  by  father — Finding  that  part 
only  of  consideration  for  sale  binding  on 
sons — Decree  should  be  passed  directing 
delivery  of  possession  of  whole  field  by 
vendee  on  payment  of  2/3rd  considera- 
tion found  proved  for  necessity  and 
should  contain  declaration  that  vendee 
has  acquired  1/drd  share  of  father  and 
is  entitled  to  cbtain  ^possession  thereof 
in  suit  for  partition  311 

* Alienation — Widow — Next    rever- 

sioner  female  entitled  to  absolute  estate — 
Still  consent  of  immediate  male  rever- 
sioner  is  necessary  '  277 

•• Alienation  —  Widow  —  Necessity 

found  as  to  9/10  of  the  value  of  property 
sold — Widow  acting  fairly  and  purcha- 
se^ acting  honestly — Sale  is  binding  on 
reversioner  1806 

Alienation    by     guardian    not    for 

necessity — Disposal  of  consideration  for 
benefit  of  minor  not  proved — Transfer 
cannot  be  upheld.  117  (2) 

Alienation — Necessity — Recitals  are 

insufficient  to  prove  inquiry  into  legal 
necessity  '  60a 
Alienation — Father — No  legal  neces- 
sity— Whether  the  sale  as  a  whole  was 
justified  should  be  found  60k 
—Alienation — Fat  he  r — No  necessity 
— Purchaser  is  liable  to  be  dispossessed 
of  whole  by  son — Decree  should  declare 
purchaser's  share  60d 
— ^Alienation — Father  —  Son's  share 
not  bound— Son  is  entitled  to  get  hie 
share  at  date  of  suit  600 


Hindu  Law 

Debt — Manager— Bonds  executed  by 

adult  members — Subsequent  borrowing 
on  bond  executed  by  only  one  such 
member  and  executant  not  described  as 
manager — Creditor  must  prove  that 
money  was  borrowed  on  subsequent  bond 
by  him  in  capacity  of  manager  and  that 
there  was  necessity  270c 

Debts — Debts    incurred  by    father 

are  binding  on  son  unless  it  is  proved 
that  they  are  incurred  for  immoral  and 
illegal  purposes  2836 
Gond — Mother  is  preferential  guar- 
dian to  grandmother  1296 

* Joint  family — Property   vested  in 

coparcener — Subsequent  insanity  does 
not  divest  93a 
** Joint  family — Coparcener  becom- 
ing lunatic — Manager  can  be  appointed 
as  to  his  share  936 
Joint  family — Alienation — Purcha- 
ser of  undivided  share  is  not  entitled  to 
joint  possion  600 

Legal    necessity — Consideration   of 

mortgage  being  antecedent  debts — 
Mortgagee  need  not  make  enquiry  as  to 
existence  of  legal  necessity  6<Z 
Maintenance — Income  from  ancest- 
ral property  alone  bears  all  maintenance 
charges  366 
* Maintenance — Concubines  are  en- 
titled to  maintenance  even  though  con- 
nexion is  adulterous  127c 

Maintenance — Existence    of     debts 

diminishes  the  ftstnte  out  of  which 
maintenance  is  to  be  paid  127 d 

Marriage  -  Discarded    wife  of   Kori 

cannot  *  remarry  in  absence  of  legal 
divorce  278a 

Partition — Ascertainment  of  share  of 

outgoing  coparcener  virtually  separates 
all — Reunion,  however,  of  the  remaining 
may  be  presumed  by  conduct  of  co- 
parceners remaining  together  after  parti- 
tion 364a 
Partition — Reunion  —  After  parti- 
tion members  living  together  and  man- 
aging property  i  in  common — Family  re- 
presented as  joinb_  in  litigation— Such 
evidence  does  not  p'rove  reunion  362 

Partition — Evidence  of  —  Entering; 

widow's  name  in  place  of  that  of  hus- 
band is  not  sufficient — Application  by 
mother  to  enter?  share  in  minor  son's 
name  is  also  not  sufficient.  289a 

—Partition—  Cessor  of  oommenaality 
does  not  conclusively  prove  partition 
and  so  it  has  to  be  considered  whether 
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other  evidence  supports  or  negatives 
theory  that  cessor  was  adopted  wibh 
view  to  partition  in  legal  sense  131& 

Beligious  office— Bight  of  parsaipan 

(similar  to  turn  of  worship)  is  moveable 
property  8  la 

Beligious    office — Bight   to   receive 

fees  as  parsai  is  not  mere  possibility — 
It  is  transferable  even  beyond  trans- 
ferrer's  lifetime  when  transferee  is  pos- 
sible heir  and  cosharer  in  parsaipan  Sib 
— — Beversioner  —  Sale  by  widow' — 
Small  portion  of  consideration  not  for 
necessity — Decree  conditional  on  pay- 
ment of  consideration  proved  for  neces- 
sity is  justified  (obiter)  180c 

Beversioners— Necessity  not  proved 

as  to  small  portion  —  Order  for  repay- 
ment by*  purchaser  to  reversioner  of 
amount  not  for  necessity  cannot  be  sus- 
tained (obiter)  IBOd 
-Succession  to  adopted  son — Adop- 
tive mother  inherits  in  preference  to  her 
co-widow  21  Ic 
** Succession — Mitakshara — Prefer- 
ence of  whole  blood  to  half-blood  is 
restricted  to  cases  of  brothers  and  their 
sons  only  2 

— Widow  incurring  debt  in  course  of 
management  of  property  on  credit  of 
estate— No  charge  created- Still  estate 
in  reversioner's  hands  is  liable  for  such 
debt  191 
Widow's  estate — Testator  not  limi- 
ting nature  of  estate  —  Widow  has 
widow's  estate  only — Decree  on  mort- 
gage by  testator  against  widow  in  ab- 
sence of  fraud  or  collusion  is  binding  on 
reversioners  27b 

Will     of     coparcener     of    reunited 

family  cannot  operate  as  will — Such 
will,  if  ajted.  upon,  binds  coparceners 

3646 

Will— Maintenance — It    is  doubtful 

whether  mere  right  to  maintenance  can 
be  given  by  a  will  67 a 

Will— Legatee  to  get  property  after 

death  of  testator  and  his  wife — Legatee 
»nd  his  heirs  have  vested  interest  after 
testator's  death  and  are  entitled   to  re- 
deem the  mortgage  by  testator  27 a 

Income-tax  Act  (11  of  1922) 
**- — Ss.  6,4  and   13 -Interest    un- 
realized, bub  credited   in  accounts  is  not 
income  accruing,  or  received  for  income- 
tax    purposes — Teat    ia    whether   it    IB 


Income-tax  Act 

available  to  assessee  at  his  pleasure 

(FB)  506> 

—  S.  10  (a)  —  Assessee  oan  claim  deduc- 
tion of  expenditure  only  if  expenditure 
is  actually  incurred  or  liability  incurred' 
is  satisfied  before  close  of  year  243cr 
-  S.  11  (2)  —  Assessee  can  claim  de- 
duction of  expenditure  only  if  expendi- 
ture is  actually  incurred  or  liability  in- 
curred is  satisfied  before  close  of  year 


*  -  S.  11  (11)   (a)   (b)  -Determination- 
by  Board  of  two  abidi  years  to  be  pre- 
vious year  for  assessment  —  Objection  to* 
such    order  —  It    was    not    shown    that 
there    were  other   assessees  making   ac- 
counts according  to  abidi  year  —  Sum  inr 
dispute  about  Bs.  20,000  —  Point    is   not- 
one   of  great    private  or  public    impor- 
tance and   case   cannot    be   certified  as- 
otherwise  fit  336fr 

*  -  S.    23   (4)—  If    assessee    dispute* 
authority  of  the  Income-tax  Department 
to  adopt  flat  rate,  then  question  of  law 
may  arise  for  consideration  whether  in 
absence  of  reliable  data  of    income  from 
certain   source,    Income-tax  Officer    can 
make   assessment   based   on  formula  by 
taking  certain  percentage  of  gross  turno- 
ver as  representing  fair  margin  of  profit 
but    no   question   of  law     arises    as   to- 
reasonableness     of     extent     if   assessee- 
admits   that   some    percentage   must  be- 
ad opfced  2436 
**  -  Ss.  24  and  10  —  Assessee  has  un- 
qualified right   to  write  off  debt1  as  bad 
debt  both  as  regards  the   year  and   the 
amount                                        (FB)  SOo. 

*  -  S.  24  (1)—  Actual  losses   incurred 
must  be  proved  —  Mere  showing  fi  gurefrof 
purchase  and  sale  is  not  sufficient  153a 

*  -  S.    24    (1)—  Burden    of    proving. 
losses  is  on  assessee,  who  alleges  them  — 
Opening  balance  must  be  shown      1536 

*  -  S.  66-A—  S.  66-A  excludes  fron* 
right  cf  appeal   oases  which  fall   within 
requirements  of  S.  110,  Civil  P.O.  336* 

*  S.  66-A  (2)—  When   the  matter  re- 
ferred   to     comes    before    qivil    Court,. 
Commissioner  is  a  parby  265a 

*  —  S.  66  (2)—  Question    of    law   not 
raised  before  Commissioner—  High  Court 
oan  direct  to  refer  if  it  arises  out  of  his 
order  243* 
Interest 

*  -  Two  interpretations   as  to  rate  of 
interest  —  Decree   should    be    given    ab 
leader  ra  te  I62d 
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Posb  diem— Presumption  is  in  favour 

•of  posb  diem  interest  162c 

Interest  Act  (32  of  1839) 

S.  1 — Scope — It   is   not  correct   to 

«ay  that  Courts  have  power  to  award 
interest  in  all  cases  where  money  due  is 
-withheld  m  1706 

Interpretation  of  Statutes 

Amendment    of    Law — An    amend- 

ofent  of  the  law  which  changes  the 
forum  and  does  not  take  away  the  right 
to  institute  proceedings,  relates  to  pro- 
cedure only  has  retrospective  effect  282c 

General  statute  cannot  be  impliedly 

repealed  by  local  or  special  state  246a 
General  words  and  phrases — Gene- 
ral words  and  phrases,  however  wide 
and  comprehensive  they  may  be  in  their 
literal  sense  must  usually  be  construed 
as  being  limited  to  the  actual  objeets  of 
the  Act  and  as  not  altering  the  law  be- 
yond 2466 

Statutes    of    limitation      must    be 

strictly  construed  against  claimants 

74a 

General  later  law  does  not  abrogate 

special  one  by  mere  implication 

(FB)  17  (2)a 

Marginal  notes — Although  a  margi- 
nal note  does  not  form  part  of  a  parti- 
cular section  it  is  of  some  assistance  in 
properly  construing  a  section 

(FB)  17  (2)c 
L 

Landlord  and  Tenant 
Sir  land  mortgaged  to  one  mort- 
gagee and  then  to  another — Second 
mortgagee  foreclosing  it  and  mortgagor 
surrendering  his  occupancy  rights  which 
he  .retained  under  law — Second  mort- 
gagee stands  as  mortgagor  to  first  mort- 
gagee and  as  landlord  to  original  mort- 
gagor and  so  when  occupancy  rights  are 
surrendered  to  him,  it  is  ordinary  sur- 
render by  tenant  during  continuance  of 
first  mortgage  and  so  accretion  to  mort- 
gage, 225 

Non-payment  of  rent  for  long  period 

does  not  raise  irrebuttable  presumption 
of  rent  free  grant  123a 

—Landlord  not  claiming  rent  from 
tenant  for  number  of  years  does  nob  en- 
title tenant  to  refuse  rent  1236 

Malguzar  is  entitled  to   rent    from 

person  in  possession  in  absence  of  rent- 
free  grant  83a 
——Land  given  for  maintenance  muafi 
ihairati  to  a  person  by  family  arraoge- 


Landlord  and  Tenant 

ment  —  Settlement  entry  that  land  will 
continue  as  such  till  village  continued 
with  the  then  malguzar's  family  does 
not  create  perpetual  rent-free  grant  — 
Heirs  of  such  person  are  liable  to  pay 
rent  830 

Lease 

-  Construction  —  Lease  for  "hamesha" 
—  No  right  of  re-entry    but    no    words 
indicating    that    heritable    estate    was 
created  —  Lease  cannot  be  interpreted  to 
mean  lease  "  for  the  lifetime  of  lessee  " 

23* 

Limitation 

---  Question  to  be  decided  not  inferen- 
tially  but  from  facts  established  1246 
Limitation  Act  (9  of  1908) 

S.  5  —  S.  6  applies  to  application  for 
review  of  order  under  Companies  Act 

185* 

*"  -  S.  5  —  Scope  —  Ignorance  of  law 
cannot  be  sufficient  excuse  for  not  filing 
an  application  in  time  746 

-  S.  5  —  Ordinarily   High    Court  does 
not  interfere  with  the   exercise  of    dis- 


cretion by  the  lower  appellate 
But  if  discretion  is  judicially  unsound, 
High  Court  will  interfere  —  Memo  of 
appeal  accepted  by  appellate  Court, 
though  filed  after  limitation  —  Delay  con- 
doned without  sufficient  cause  —  Appeal 
accepted  on  merits  and  judgment  of 
lower  Court  set  aside—  High  Court 
set  aside  the  appellate  Court's  judg* 
ment  and  restored  that  of  the  lower 
Court  <(  8 

-  S.  10—  Expression  "  trust  for    any 
specific  purpose  "  means  express  trust 

298.7 

-  S.  14  —  Application  for  leave  to  sue 
as    a    pauper    dismissed  —  Application 
made  in  bad   faith  —  Paypnent   of   court- 
fees    after    dismissal     oannot    operate 
retrospectively  for   purposes    of  limita- 
tion 2686 
—  S.  14—  Suit  returned  for    presenta- 
tion to  proper    Court  —  Order   returning 
plaint  appealed    against—  Subsequent  to 
filing  appeal  but  before  its  decision  suit 
presented    to    proper  Court  —  Time    re- 
quired  for  prosecution  of  appeal  subse- 
quent to  presentation   of  plaint  to    pro- 
per Court  oannot  be  excluded  219a 

-  S.  14  —  Suit  dismissed    under    0.  9, 
R.  2—  Time  covered  by  restoration  pro* 
oeedingfl  oannot  be  excluded  while  com* 
puting  limitation  fqr  suit    under'  Civil 
P.  0.,  O.  9,  R.  4  ,  219* 
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Limitation  Act 

S.  14 — Suit  dismissed    under   O.  9, 

E.  2— If  fresh  suit  under  R.  4  is  brought 
S.  14.  Limitation  Act,  would  not  be  ap- 
plicable *  219c 

Art.  11 — Art.  11    applies    also    to 

claims  in  execution  in  respect  of  pro- 
perty attached  before  judgment  ,  128 
Art.  113— Suit  to  'specific  perfor- 
mance barred — He  cannot  subsequently 
recover  possession  2980 
Art.  120— Defendant  asserting  hos- 
tile title  as  permanent  tenant  for  more 
than  six  years— Defendants'  title  recog- 
nized by  revenue  authorities — Plaintiff 
bringing  a  declaratory  suit  to  declare 
defendant  as  annual  tenant — Suit  is 
time  barred  124a 

Art.  134 — Transfer    by   mortgagee 

of  mortgaged  property — No  mention  in 
deed  that  only  mortgage  rights  were  in- 
tended to  be  sold — Presumption  is  that 
whole  property  is  sold — Tf  absence  of 
assertion  of  absolute  ownership  in  the 
deed  makes  it  possible  to  hold  that  only 
mortgagee's  rights  were  sold,  there  is 
latent  ambiguity  and  evidence  can  be 
given  to  remove  it  267 a 

* Art.    134— Scope — Good   faith  is 

immaterial  and  Art.  134  applies  even  if 
the  transferee  knows  that  the  transferrer 
was  only  a  mortgagee  2676 

Art.  134— Scope -Art.  134  applies 

even  to  transfers  by  trustees  and  mort- 
gagees and  there  is  no  distinction  bet- 
ween transfers  by  these  two  classes 

267c 

Art.  136— Under   Art.  136  private 

purchaser  has  12  years'  limitation  to 
sue  for  possession  of  immovable  property 
sold  by  his  vendor  when  out  of  posses- 
sion at  date  of  sale — Limitation  starts 
from  date  when  vendor  is  first  entitled 
to  ipossession  2986 

Art.    181 — Petition   for   review   of 

order  confirming  auction  sale  is  applica- 
tion under  S.  47  and  governed  by 
Art.  181  305/ 

Lunacy  Act  (4  of  1912) 
** S.  71 — Hindu  coparcener  becom- 
ing lunatic — Manager  can    be  appointed 
as  to  his  share  936 

M 
Mahomedfcn  Law 

Legitimacy  —  Acknowledgment  — 

Bringing  up  a  boy  is  not  acknowledg- 
ment of  Bonship  313a 

Will— Sunni  Law— Life-estate     ia 

not  recognized  -      3136 


Mahomedan  Law 

Divorce — False   charge  of  adultery 

against  wife — Conditional  retraction  is 
not  retraction  in  law  and  wife  is  en- 
titled to  decree  262 

Dower  — Husband   living — Wife  has 

no  lien  1211 
^— Dower — Amount  can  be  fixed  out  of 
proportion  to  husband's  means  1216 
Dower — Transfer  in  lieu  of — Ques- 
tion whether  dower  prompt  or  deferred 
is  immaterial  \2ld 
Minor 

Alienation  not  for  furthering  minor's 

interest — Minor's  righbs  are  not  affected 

129c 

Mortgage 

*  — —  Construction  —  Two  interpreta- 
tions as  to  rate  of  interest — Decree 
should  be  given  ab  lesser  rate  162a 
Mortgagee  —  Mortgagee  obtain- 
ing absolute  decree  for  foreclosure  and 
formal  possession  of  property — He  get- 
ting his  name  mutated  in  respect  of  it 
and  subsequently  making  oral  agreement 
with  mortgagor  to  reconvey  property  to 
him  'on  payment  of  mortgage  debt — 
Mortgagor  remaining  in  actual  posses- 
sion of  property  for  long  time  after  dec- 
ree considering  himself  as  real  proprie- 
tor to  knowledge  of  mortgagee—  Mort- 
gagee himself  regarding  him  as  virtual 
proprietor  of  property — Such  possession 
is  in  pursuance  of  oral  agreement  194c 

Negotiable  Instruments   Act  (26  of 
1881) 

S.  4 — Document  containing  promise* 

to  pay  on  demand  certain  sum  to  speci- 
fied person  is  promissory  note  27  4a 
* S.  27 — Undisclosed  principal  can- 
not be  sued  on  negotiable  instrument 

274b 
P 
Partnership 

Persons  corrying  on  money   lending. 

business  with  object  to  divide  interest 
arising  therefrom  are  partners  137 b 
Part  Performance 
*  —Vendees  in  possession  under  agree- 
ment for  sale  and  performing  his  obliga- 
tions can  defeat  vendor's  suit  for  eject- 
ment though  right-to  specifially  enforce* 
contract  is  barred  by  time  194d 

Penal  Code  (45  of  1860) 

S.   96 — Assembly     unlawful    front 

beginning  — -  Question    of  .self-defence 
does  not  arise  430 
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Penal  Code 

* S.    114— Conviction  for  abetment; 

is  illegal  without  definite  charge     3256 

S.  147— Scope — Assembly  does  not 

become  unlawful  by  reason  of  its  lawful 
acts  exciting  others  to  do  unlawful  acts 

43d 

S.  147 — Members  of. crowd  charged 

with  rioting— Prosecution  need  only  es- 
fcaJ}lish  that  they  were  voluntarily 
members  of  the  crowd  36a 

* Ss.  149,  302  and   304—  Unlawful* 

assembly — Party  A  having  common  ob- 
ject to  resist  process-server  and  cause 
'hurt  to  him  and  decree-holder's  agents 
— Marpit  beginning  between  them  and 
decree-holder's  party  B — S  member  of  D 
inflicting  lathi  blow  on  P,  a  member  a 
A — P  in  return  giving  blow  to  S  and 
causing  fatal  wound  —  Members  of  A 
other  than  P  are  not  guilty  under  S.  149 
— P  is  guilty  nob  under  S.  302  but 
S.  504  14 

S.  161 — Accomplice    in    case  under 

S.  161 — Person  who  has  subscribed  to, 
collected  or  paid  the  money  over  to  the 
accused  as  also  person  who  advances 
loan  with  the  knowledge  that  it  is  to  be 
paid  as  bribe  to  the  accused  is  accom- 
plice 2156 

S.  193— For   offence   of   perjury  to 

be  complete  deponent  must  leave  Court 
under  lie  with  which  he  begins  by  de- 
ceiving it  so  if  he  tells  truth  in  the  end 
prosecution  is  inadvisable  279a 

S.  193 — Where  accused's  statement 

is  proved  to  be  false,  it  can  be  presumed 
that  he  "  intentionally  "  gave  false  evi- 
dence— Accused  in  execution  Court  mak- 
ing statement  that  decree  against  him 
was  adjusted  on  certain  dates — Dates 
material  factor  for  trial  of  case — In  trial 
Court  accused  never  suggesting  that  he 
gave  those  dates  on  mistaken  belief — 
Statement  was  false  and  accused  did  not 
believe  it  to  be  true  while  making  it 

193 

S.   265  —  Principal    ingredient    of 

offence  under  S.  265  is  the  use  of  false 
measure  with  intent  to  defraud1  239 

S.  302—  Assailant     striking    fatal 

blow  not  asoertainable — All  assailants 
oan  be  held  guilt'y  of  murder  3250 

— S.  302 — Two  persons,  bearing  dan- 
gerous instruments,  assaulting  -deceased 
— Blows  aimed  only  at  head— -Two  fatal 
injuries  caused — Injuries  being  such  aa 
could  not  be  caused  with  s*m*  weapon 


Penal  Code 

— Each  was  responsible  for  one  injury 
and  so  both  were  guilty  under  S.  301  ' 

125 

* Ss.  302,  304  and  149— Unlawful 

assembly — Party  A  having  common  ob- 
ject to  resist  process-server  and  cause' 
hurt  £o  him  and  decree-holder's  agent— 
Marpit  beginning  between  them  and 
decree-holder's  parby  B — S  member  of 
B  inflicting  lathi  blows  on  P  a  member 
of  A — P  in  return  giving  blow  to  S  and 
causing  fatal  wounds — Members  ot  A 
other  than  P  are  not  guilty  under 
S.  149  — P  is  guilty  not  under  S.  302  but 
under  8.  304  14 

S.  307 — Abrasions  found  on  person 

of  accused — Incriminating  circumstance 
not  proved  against  him — Accused  cannot 
be  called  upon  to  explain  them  3 50 a 
Pleadings 

'Defendant's  plea  that  suit  is  pre- 
mature means  that  it  should  be  dis- 
missed 137a 
Possession 

Adverse  possession — Legal  charac- 
ter of  person's  possession  of  property  of 
another  is  to  be  determined  by  his  ani- 
mus— N  in  possession  of  property  of  K — 
Contract  by  K  of  sale  of  property  to  M 
— Subsequently  K  selling  it  to  N—N 
takes  possession  in  his  own  right  and 
nob  under  any  express  trust  for  benefit 
of  M  merely  because  N  has  notice  of  his 
prior  contract  of  purchase  2980 
Practice 

-New  plea — A  plea  new  cause  of  ac- 
tion cannot  be  taken  in  second  appeal 

274: 

Decree — Only  one  decree  should  be 

drawn  up  when  appellate  Court  has  to 
deal  with  two  appeals  arising  out  of  the 
same  suit  (FB)  2296 

Duty      of      Subordinate    Courts — 

Subordinate  Courts  are  bound  to  follow 
the  published  rulings  of  their  High 
Court  and  cinnob  set  up  their  own  opi- 
nion in  the  matter  or  follow  the  rul- 
ings of  .other  High  Courts  which  express 
a  contrary  view  l56a 

Discretion — Ordinarily  High  Court 

does  not  interfere  with  the  exercise  of 
discretion  by  the  lower  appellate  Court 
— But  if  the  discretion  is  judicially  un- 
sound High  Court  will  interfere  8 
Precedents 

—If  head-note  is  not  consistent  with 
judgment,  it  is  latter  that  is  to  be  look- 
ed upon  as  authoritative  279ft 
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Precedents 

Subordinate  Courts— Even  princi- 
ples laid  down  though  not  necessary  by 
Privy  Council  are  binding  on  Courts  in 
India.  2116 

*— Privy  Council — Decision  is  binding 
— Indian  Courts  cannot  consider  whe- 
ther or  not  it  is  in  accordance  with  the 
personal  law  of  the  parties  (FB)  9Sa 
Pre-emption 

Mere  agreement  to  reconvey  pro- 
perty creates  no  interest  in  property 
and  does  not  by  itself  take  away  right 
of  pre-emption  '  .  224d 
Provincial  Insolvency  Act  (5  of 
1920; 

S.  4 — As   soon   as  Court   finds  that 

receiver  is  wrongly  given  possession, 
Court  should  direct  him  to  deliver  pos- 
session, to  proper  person  338a 
S.  27  (2) — Insolvent  or  creditor 
can  apply  for  extension  116 
— — S.  27  (2) — Court  has  power  to  *ex- 
tend  time  for  discharge  even  after 
dxpiry  of  the  period  Ha 
S.  28  (5)— Owner  of  sir  land  ad- 
judged insolvent  —Order  passed  vesting 
his  land  in  receiver — Owner  becomes 
occupancy  tenant  of  sir  land  33Bc 
— S.  29^N  obtaining  decree  against 
K  and  attaching  according  to'  A,  A's  pro- 
perty in  execution — K  adjudged  insol- 
vent during  pendency  of  A's  objection  to 
Attachment  —  Objection  dismissed  for 
grant  of  jurisdiction —Order  dismissing 
abjection  is  incorrect — Such  order  can 
be  revised  though  remedy  is  open  under 
0.  21.R.63  356 
Provincial  Small  Cause  Courts  Act 
(9  of  1887) 

S.  25— Scope— High   Court's   juris- 

diction  under  S.  25  is  discretionary  and 
cannot  be  exercised  except  to  remedy 
injustice  ^  x  706 

—-Art.  35  (ii)  —  Suit  for  money- 
Plaint  alleging  that  wrong  figure  was 
inserted  in  acknowledgment  in  order  to 
bring  suit  on  previous  transaction — Suit 
does  not  come  under  Art.  35  (ii)  144 

R 
Railways  Act  (9  of  1890) 

S.  72— Bisk-notes  A  and  B— Some 

bags  consigned  not  delivered— Suit  for 
damages — Initial  burden  is  on  company 
bo  show  that  there  is  loss  of  goods  and 
not  in  company's  control  —  Company 
showing  whole  consignment  4oaded  in 
waggon  which  WAS  sealed  and  at  parti- 
mlat  station  some .  jppde  foan<}  lost— y 


Railways  Act 

Lost  goods  nob  under  company's  con- 
trol—Company has  discharged  initial 
burden  315a 

S.   72  —  Risk- notes    A    and    £— 

Waggon  sealed  according  to  prevailing 
practice  — ,Som9  goods  missing — Com-, 
pany  is  not  guilty  of  wilful  neglect  31S& 
S.  72—  Reweighment  —  The  Rail- 
way Company  is  not  under  legal  obliga- 
tion urider  all  circumstances  to  reweigh 
the  goods  at  the  sweob  will  of  the  cus- 
tomer 58b 
Registration  Act  (16  of  1903) 
S.  17  —  Partition  bufcweon  par- 
ties 50  years  ago — Parties  in  posses- 
sion of  their  shares  accordingly — Docu- 
ment which  decided  nothing  but  simply 
maintained  status  quo  ante  need  not  be 
registered  (Obiter)  131c 
S.  28 — Property  included  for  effect- 
ing registration  at  particular  place — 
Property  belonging  to  transferier  and 
intended  to  be  transferrei—  Registra- 
tion is  valid  3186 
S.  49  —  Partition  between  par- 
ties 50  years  ago — Parties  in  posses- 
sion of  their  shares  accordingly — Docu- 
ment which  decided  nothing  hut  simply 
.maintained  status  quo  ante  need  not  be 
registered  (Obiter)  13 Ic 
S.  49— Scope — Unregistered  docu- 
ment cannot  be  used  to  prove  quality  of 
a  person's  possession  115ft 

S.  49 — Unregistered  mortgage  dead 

is  not   admissible   in   evidence  to  prove 
consideration  for  mortgage  because  con- 
sideration is  not  collateral  fact        115c 
Revision 
See  CRIMINAL  P.  C.f  S.  439 

Specific  Relief  Act  (1  of  1877) 

S.  21  (c) — Terms  of  agreement  in- 
definite but  defendant  performing  his 
part  of  agreement — Plaintiff's  possible 
inability  to  specifically  enforce  contract 
could  not  arise  1946 
— S.  25— A  Hindu  by  will  bequeath- 
ing to  his  wife  N  for  life  and  after  her 
to  his  widowed  daughter-in-law  R  abso- 
lutely—Will giving  permission  to  either 
widow  to  adopt— Widow  N  entering 
into  contract  relating  to  property  and 
K  bringing  suit  for  specific  performance 
— Adoption  made  after  estate  had  .be- 
come vested  in  two  widows — Such  sab- 
sequent  adoption  cannot  oust  N  of  her 
life  interest  nor  can  it  after  N's  death 
prevent  vesting  of .  absolute 
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Specific  Relief  Act 

and  N  can  enter  into  such  contract  and 
If  can  maintain  suit  for  specific  per- 
formance 3210 

S,  27  (b)— Proper   decree   is  to  aak 

subsequent  purchaser  to  execute  con- 
veyance to  person  previously,  contract- 
ing to  purchase  298/ 
— S.  42— Suit  for  declaration  that  a 
document  does  not  affect  plaintiff's  title 
is  erne  for  declaration  with  consequen- 
tial relief  —  Court- fee  must  bo  paid 
under  Courb-fees  Act,  S.  7  (4)  (c)  71 
Stamp  Act  (2  of  1899) 

*S.  42 — Document  stamped  ag  auth- 
ority to  adopt  though  in  reality  it  is 
deed  of  gift  validated  by  Collector  under 
S.  42 — His  decision  cannot  be  set  aside 

2726 

S.  57 — Scope— If   a  deed   does  not 

mention  the  value  of  the  property  it 
does  not  require  a  stamp  272a 

Succession  Act  (39  of  1925) 

S.  208 — Person   having    remedy  by 

suit  under  S.  208 — No  revision  is  neces- 
sary '  317fl 

S.  209 — Person  aggrieved    by  order 

in  summary  proceeding  under*  part  7 
should  seek  remedy  by  suit  317c 

Suits  Valuation  Act  (7  of  1887) 

** S.  8—  Redemption  suit — Surplus 

profits  claimed — Value  of  suit  for  juris- 
diction and  court-fees  is  principal  sum 
secured  la 

T 
Tort 

Malicious  Prosecution — Shop  closed 

during  pondency  of  criminal  trial  against 
shop-keeper  by  Sub-Inspector  of  Police 
— Application  made  to  Court  to  release 
shop  .bub  its  consideration  postponed  by 
consent  till  end  of  trial— Accused  knew 
that  shop  was  in  control  of  Court  and 
not  in  possession  of  Sub-Inspector — 
Sub-Inspector  acting  in  good  faith  is 
not  responsible  for  loss  to  shop-keeper 

3346 

Malicious   proceedings  —  It   cannot 

be  said  that  because  accused  is  aquittpd 
complainant  must  have  deliberately 
made  false  complaint  260a 

*  — -Malicious  proceedings  —  It  is  not 
sufficient  in  suit  for  malicious  prosecu- 
tion bo  prove  mere  fact  of  acquittal  2606 
—Negligence — Door  of  compartment 
on  moving  train  open  is  prime  facie 
evidence— Railway  Company  must  prove 
non-negligence  209a 

1929  Indexes  (Nag.)— 4. 


Tort 

** Negligence — Contributory  negli- 
gence— Test  to  determine  liability  en- 
unciated 209fc 
Transfer  of  Property  Act  (4  of 
1882)  '  * 

S.     6   (a)— Hindu   Law— Religious 

office— Right  to  leceive  fees  as  Parsai  is 
not  mere  possibility — It  is  transferable 
even  beyond  transferee's  lifetime  when 
transferee  is  possible  heir  and  cosharer 
in  Parsaipan  816 

S.   43— Transfer    by     one    of    the 

widows  of  part  of  property  of  her  hus- 
band— Transfer  by  another  widow  of 
her  portion  also — Compromise  between 
widows  nob  to  contest  each  other's 
transfers — Transferee  from  one  widow 
afterwards  succeeding  otherwise  to  the 
property  as  legal  heir— Compromise  does 
not  hold  good— S.  43,  T.  P.  Act,  has  no 
application  340 

S.  53 — A    transfer    which  satisfies 

some  creditors  cannot  be  held  fraudu- 
lent 3\8c 

S.  53 — Debtor  selling   his  property 

to  one  creditor  intending  to  defeat  other 
creditors— Creditor     knowing     debtor's 
intention  — Consideration  for  sale  being 
part    satisfaction  of    debts — Creditor  is- 
prima  facie  transferee  in  good   faith 

1106 

** S.  54— Contract  of  sale— Vendee 

paying  earnest  money  or    part  payment 
as  would    be   akin   to    earnest  money — 
Contract    falling    through    on     vendee's 
default — Vendee   can     recover    neither 
earnest  money  nor  such  part  payment — 

(FB)  30  (2) 

** S.  58  (c)— Lahan  Gahan  mort- 
gage— In  a  La  ban  Gahan  mortgage  it  is 
necessarily  implied  that  there  is  no 
covenant  or  personal  liability  if  no  such 
covenant  is  included  iii  the  terms  of  the* 
deed  (FB)  254* 

* S.  58  (c)— Effect  of  Lahan  Gahan 

mortgage  is  same  as  that  of  conditional 
mortgage  (FB)  2546 
S.  70— Sir  land  mortgaged  to  one- 
mortgagee  and  then  to  another— Second 
mortgagee  foreclosing  it  and  mortgagor 
surrendering  his  occupancy  rights  which 
he  retained  under  law — Second  mort- 
gagee stands  as  mortgagor  to  first  mort- 
gagee and  as  landlord  to  original  mort- 
gagor and  sfiP  when  occupancy  rights  are* 
surrendered  to  him,  it  is  ordinary  sur- 
render by  tenant  during  continuance  of 
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Transfer  of  Property  Act 

first  mortgage  and  so  accretion  to  mort- 
gage 225 
—  -  S.  91 — Mortgagee  foreclosing  mort- 
gage without  impleading  owners  of 
equity  of  redemption — Entry  in  settle- 
ment records  on  basis  of  that  decree — 
Mortgagee  cannot  set  up  8.  80  and  3.  104 
to  defeat  right  to  redemption  of  owner 
-of  equity  of  redemption  246c 

S.   91  —  Legatee  to    get    property 

after  death  of  the  testator  and  his  wife 
— Legatee  and  his  heirs  have  vested  in- 
terests after  testator's  death  and  are 
entitled  to  redeem  the  mortgage  by 
-testator  27  a 
S.  91 — Person  need  not  have  im- 
mediate right  to  possession  —  Raver- 
sioner  can  redeem  during  widow's  Life- 
time mortgage  by  her  husband  27 c 
S.  106 — Lease  can  only  be  termin- 
ated according  to  law  and  it  does  not 
come  to  end  at  mere  will  of  committee 

332 

* S.  106 — Agricultural    tenancies — 

Notice  to  quit  forthwith  is  not  reason- 
able 169 

S.    108— Lease  —  Heritability— In 

absence  of  words  to  the  contrary,  lease 
does  not  terminate  by  death  of  lessor 
or  lessee  2ib 

Trutti  Act  (2  of  1882) 

S.  91 — Person  buying    with  notice 

of  previous  contract  for  sale— S.  91  ap- 
plies 2980 


u 


Usurious  Loans  Act  (10  of  1918) 

* S.  3  (l)-j-Oustom  in  locality  al- 
lowing interest'at  75  per  cent  per  annum 
and  double  that  in  default — Interest  is 
still  excessive — Court  can  under  8.  3 
(1)  order  repayment  of  excessive  interest 
and  no  claim  for  such  relief  is  necessary 

348 
V 
Vendor  and  Purchaser 

** Contract  of  sale — Vendee    paying 

earnest  money  or  part  payment  as  would 
be  akin  to  earnest  money  — Contract 
falling  through  on  vendee's  default — 
Vendee  can  recover  neither  earnest 
money  nor  such  part  payment 

(FB)  30  (2) 

W 
Wajibularz 

Express    provision    that    tenant    of 

30  years  can  transfer  his  house  site — 
No  consent  of  lambardar  was  held 
necessary  41 

Will 

•Maintenance — It  IB  doubtful  whe- 
ther mere  right  to  maintenance  can  be 
given  by  a  will  67a 

Construction     —  Testator       giving 

legatee  field  for  maintenance  and  house 
for  residence— Legatee  restrained  from 
alienating  but  descendants  of  legatee 
made  entitled  to  enjoy  property  after 
legatee — Not  mere  right  to  maintenance 
but  absolute  estate  was  given,  restraint: 
on  alienation  being  invalid  67 h 
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*  *  A.  I.  R.  1929  Nagpur  1 

PRIDEAUX    AND    KlNKHEDE,  A.  J.  Cs. 
Wajdibegum — Plaintiff — Applicant, 
v. 

Abdul  Oani  o,ndlothers — Defendants — 
Non- Applicants. 

Civil  Revn.  Appln.  No.  64  of  1928, 
Decided  on  5th  October  1928,  from  order 
of  Dist.  Judge.,  Wardha,  D/-  4th  January 
1928,  in  Misc.  Civil  Appeal  No.  26  of 
1927. 

#  $    (a)  Court-fees  jAct,     S.    7,  Cl.   (9)— 
Redemption  suit — Surplus   profits  claimed — 
Value  of  suit  for  jurisdiction   and  Court-fee 
is   principal   sum     secured — Suits  valuation 
Act,  S.  8. 

The  value  of  a  suit  for  redemption,  even 
when  surplus  profits  are  also  claimed,  is  for 
jurisdiction  and  Court-fev  the  amount  of 
principal  expressed  in  the  instrument  of  mort- 
gage. 14  C.P.L.  JR.  154,  Rel  on:  17  C.P.  L.  R. 
15*9  and  8  N.  L.  R.  179,  Dist.:  29  All  471  ;  A.  /. 
R.  1922  Naff.  259  ;  A.  I.  R.  1924  Nag.  346;  and 
A.  I.  fl.  1923  All.  201,  ffoll:  Nag.  C.-R.  No.  275 
of  1910,  dated  23rd  Dec.  1918,  Dins,  from. 

[P  2  C  2] 

#  #  (b)  Civil  P.  C.,  O.  34,  Rr.  7,  8  and  9— 
Power  of  Court  to  grant  decree  for  surplus- 
Relief   being  outcome  of   the  statutory    pro- 
visions — No  Court-fee  is  payable — Court-fees. 

The  Civil  P.  G.  gives  a  statutory  jurisdiction 
to  the  Court  to  pass  a  decree  for  the  surplus  ; 
and  ordinarily,  for  a  relief  which  is  an  out- 
coma  of  a  statutory  provision,  no  Court-fee  is 
payable.  For  instance,  where  interest  is 
decreed  during  the  pendency  of  a  suit,  no 
Court-fee  is  charged,  and  as  the  surplus  is  the 
result  of  accounting  directed  by  the  Court 
under  B.  7,  0.  34,  it  cannot  be  separately 
charged  for  the  purposes  of  Court-fees. 

[P  2  C  2] 

R.  A.  Jtfdn<fyr- for  Applicant. 

S.  A.  Ghadtiay—tot  Non- Applicants. 

Order.— This  order  also  governs  Civil 
1929  N/l  &  2 


Eevn.  No.  63  of  1928.    The  question  sub- 
mitted for  our  decision  is  as  follows  : 

"What  is  the  value  of  a  suit  for  redemption, 
when  surplus  profits  are  also  claimed,  for  (l) 
jurisdiction  and  (2)  Court-fees  ? 

That  is,  whether  merely  the  mortgage  am 
ount  expressed  in  the  mortgage  or  that 
amount  arid  the  amount  of  surplus  claimed  ?" 

We  have  been  referred  to  the  case-law 
on  the  subject.  In  Deosthan  of  Sonegaon 
v.  Mukunda  (l),Ismay,  J.  C.  held  that  in 
a  suit  for  redemption  the  subject-matter 
of  the  suit  is  the  charge  created  by  the 
mortgage  and  the  value  of  such  subject- 
matter  for  the  purposes  of  jurisdiction  is 
the  principal  money  expressed  to  be 
secured  by  the  instrument.  In  that  case 
the  plaintiff  contended  that  the  mortgage 
had  been  fully  satisfied  whereas  the  defen- 
dants claimed  that  a  sum  of  nearly 
Us.  8000  was  still  due  to  them.  The 
learned  Judge  writes  : 

"  The  amount  of  foe  payable  under  the 
Court -fees  Act  in  a  suit  for  redemption  is  com- 
puted according  to  the  principal  money  ex- 
pressed to  be  secured  by  the  instrument  of 
mortgage,  and  it  seems  to  mo  that  the  same 
value  may  without  any  impropriety  be  adopted 
for  the  purposes  ol  jurisdiction.  " 

In  Ghulaji  Teli  v.  Fakir  Shah  (2) 
Stanyon,  A.  J.  C.,  observed  inter  alia  : 

14  It  seems  to  mo  that  if  the  dictum  con- 
tained in  the  case  of  Deosthan  of  Sonegaon  v. 
Mukunda  (1)  is  to  be  regarded  as  a  hard  and 
fast  rule  applicable  to  every  redemption  case, 
then  difficulties  are  likely  to  arise.  With 
great  respect  to  the  learned  Judicial  Commis- 
sioner who  decided  that  case,  I  am  unable  to 
understand  why  a  plaintiff  in  a  redemption 
case  who  alleges  that  a  larger  sum  than  the 
principal  sum  remains  due  should  not  be 
obliged  to  seek  a  jurisdiction  competent  to  try 
suits  of  the  value  of  that  sum.  No  doubt  there 
is  an  anomaly  in.  the  jurisdiction  valuation 
being  placed  below  the  Court-fee  valuation 

""(IT  IlSM/pH  C.  P.  L.  K.  154. 
(2)     [1904]  17  C.  P.  L.  B.  139. 
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and  I  agree  that  the  minimum  valuation  for 
purposes  of  jurisdiction  in  a  redemption  suit 
should  be  the  Court-fee  valuation,  ainca  that 
would  be  the  valuation  in  a  case  whero  the 
plaintiff  alleged  that  nothing  remained  pay- 
able on  tho  mortgage  " 

But  the  case  is  not  really  applicable  to 
the  one  before  us,  for  the  Judge  further 
stakes  : 

"  But  I  do  not  think  I  am  called  on  to  dis- 
cuss in  the  present  c.*sg  questions  as  to  the 
mode  of  arriving  at  tho  correct  jurisdiction 
value  either  in  forcclosura  OL  in  lademption 


The  cas^  of  Kothiram  v  Ganpati  (3) 
has  been  quoted,  but  ib  is  hardly  applic- 
able In  the  well-known  case  of  Huseni 
Khanam  v  Husain  Khan  (4)  n  suit 
which  was  one  for  redemption,  but  the 
plaintiffs  in  the  plaint  alleged  that  a 
large  surplus  was  due  to  them  and  asked 
that  this  surplus  should  be  paid  to  thorn  — 
their  Lordships  of  the  Allahabad  High 
Gourb  held  that  no  additional  fee  was 
payable  on  the  surplus  profits  claimed  , 
and  that  ruling  has  been  followed  by  Sir 
Henry  Drake  Brockman,  J  C  in 
Gopikisan  v  Sarabji  (5)  Baker,  J  C  in 
Daulatram  v  Gulab  Chand  (6)  held  that 
in  a  redemption  suit  where  a  definite 
amount  is  claimed  as  surplus  profits,  the 
Court-fee  payable  is  on  the  amounb  of 
principal  due  under  the  deed  only  and 
nob  also  on  the  amount  of  surplus  profits 
claimed  ;  and  the  same  view  was  held  by 
the  Allahabad  High  Courb  in  Chiddu 
Singh  v  Jhanjhan  Rai  (7),  whero  it  was 
held  that  when  a  suit  is  brought  for 
redemption  and  a  certain  amount  is 
claimed  as  surplus  mesne  profits,  the 
plaintiff  is  nob  bound  to  piy  Court-fees 
upon  the  surplus  amounb  claimed  in 
addition  to  the  Court-fee  on  the  principal 
amount  secured  by  the  mortgage 

The  only  dissenting  case  that  we  can 
find  is  Civil  Revn.No  275  of  1916,  dis- 
posed of  on  23-12-18  by  Bitten,  A  J.  C 
But  the  learned  Judge's  attention  does 
not  seem  to  have  been  directed  to  O  34, 
Br.  7,  8  and  9,  Civil  P.  0.  The  last  rule, 
which  is  a  new  one,  provides  for  cases 
where  nobbing  is  found  due  or  where  the 
mortgagee  has  been  overpaid  as  may  well 
happen  where  he  is  in  possession.  The 
rule  authorizes  the  Court  to  pass  a  decree, 
in  a  case  where  the  defendant  has  been 

(3)  [1912]  8  N.  L.  R.  179=17  I.  C.  886. 

(4)  [1907]  29  All,  471=4  A,  L.  J.  375=(1907) 
A.  W.  N.  133. 

(5)  A   I.  R,  1922  Nag.  259. 

(6)  A.  I.  R.  1924  Nag.  346. 

(7)  A.  I.  R.  1923  All.  201=45  All.  154. 


overpaid,  directing  the  defendant' to  re- 
transfer  the  property  and  to  pay  to  the 
plaintiff  the  amount  which  may  be  found 
due  to  him  Thus,  the  Civil  Procedure 
Code  gives  a  statutory  jurisdiction  to  the 
Court  to  pass  a  decree  for  the  surplus  , 
and  ordinarily,  for  a  relief  which  is  an 
outcome  of  a  sbabubory  provision,  no 
Courb-fee  is  payable  For  insbance, 
where  interest  is  decreed  during  the  pend- 
ency of  a  suit,  no  Courb-fee  is  charged, 
and  as  the  surplus  is  the  result  of  ac- 
counting direcbed  by  the  Court  under 
R  7,  0  34,  we  think  ib  cannob  be  sepa- 
rately charged  for  the  purposes  of  Court- 
fee  As  observed  in  Huscni  Khanam  v 
Husain  Khan  (4),  where  the  mortgagee 
is  in  possession,  the  suit  is  substantially 
one  for  accounts,  and  ib  would  nob  cease 
to  be  so  merely  because  the  accou'iting 
shows  a  balance  in  favour  of  the  plainbift 
msbead  of  that  of  the  morbgagee  In  a 
case  where  the  account  discloses  that 
money  is  due  on  the  mortgage  to  the 
morbgagee  and  this  sum  is  decreed  in 
his  favour,  the  decree  is  not  made  con- 
dibional  on  payment  of  Court-fee  calcul- 
ated on  that  amount  We  cm  see  no  rea- 
son why,  if  bhe  account  results  in  a  sur- 
plus, as  contemplated  by  R  9,  0  34, 
being  payable  to  the  porbgagor,  he  should 
pay  Courb-fee  for  the  same  S  17,  Court- 
fees  Act  does  not  conflict  with  this  view 
as  ib  contemplates  separate  Courb-fees  bo- 
ing  payable  on  disbinct  subjects  or  dis- 
tinct kinds  of  reliefs  embraced  in  the 
same  suit  ;  while  here  the  cause  of  ac- 
tion is  one,  namely,  the  mortgage,  and 
the  surplus  claimed  is  merely  ancillary 
to  the  main  relief  of  redempbion  We 
have  no  hesibation  in  holding  that  the 
value  of  the  suit  for  redempbion,  when 
surplus  profits  are  also  claimed  is  for 
jurisdiction  and  Court-fee  tho  same, 
namely,  the  principal  expressed  in  the 
instrument  of  mortgage 
Let  the  record  be  returned, 
A  L  /R  K.  Reference  answered. 

*  *  A,  I.  R.  1929  Nagpur  2 

HALLIFAX  AND  GHULAM 

MOHIUDDINj    A.  J    CS 
Laldas— Plaintiff— Appellant 

v. 

Gurudas    and    another — Defendants 
Respondents. 

First  Appeal  No.  122  of  1926,  Decided 
on  14th  July  1928,  from  decree  of  Addi. 
tional  Dist.  J,  Bilaspur,  D/-  30-9-1926. 
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*  *  Hindu  Law—  Succession — Mitakihara 
— Preference  of  whole  blood  to  half-blood  ii 
restricted  to  cases  of  brothers  and  their  sons 
only.  , 

Under  the  Mitakshara  the  preference  of  the 
\vholo  blood  to  half-blood  in  inheritance  iti  re- 
stricted to  the  cases  of  brothers  and  their  sons 
only  .  24  Bom.  317,  Foil.  .  A.I  R.  1926  Nag.  218 
Disi.  /lowt.  A.I.R.  1915  P.C.  81,  Expl.  [P  4  G  2] 

M  B  Niyocji — for  Appellant. 
II   S.  Gour  and  G   P.   Dick— tor   Res- 
ponjlents 

Judgment  — The  relationship  of  the 
parties  to  the  suit  of  which  this  appeal 
by  the  plaintiff  Lildas  and  another  by 
defendant  2,  Bairangdas  (F  A  No.  131  of 
1926)  arises  is  shown  in  the  genealogical 
fable  (see  p  5)  attached  to  this  judgment. 
In  addition  to  the  persons  mentioned  in 
that  table  two  other  members  of  the  family 
survived  Mahunt  Liklunidas,  a  daughter 
Askuar  Bn  and  a  third  widow  Sonkuar 
Bai,  both  childless  The  dispute  is  over 
ii  pirt  of  an  estate  of  103  villages  in  the 
Bilaspur  District  known  as  Lorini  Wasu- 
doodas  was  the  eldest  son  of  Likhrmdas 
with  R-amkrishn'adcis  second  and  B_i]rang- 
das  third 

Whether  tho  sons  of  Lakhmidas  ceased 
to  form  a  joint  Hindu  family  before  the 
year  1901,  as  alleged  by  the  plaintiff,  or 
not  is  imm'Jbterial,  as  they  cevtrimly  did 
cease  to  do  so  in  that  year,  though  the  par- 
tition then  made  indicites  that  they  had 
not  separated  before  the  death  of  Wasu- 
deodas  in  1899  as  only  two  villages  were 
allotted  to  his  widow  Which  she  was  to 
hold  for  her  life  ot^y  Early  in  1901  RLUTI- 
krishnadas,  the  eldest  surviving  son  of 
Lakmidas  filed  a  suit  against  his  three 
brothers  and  the  widow  of  Wasudeodas 
claiming  possession  of  all  the  103  villages 
on  the  ground  that  they  were  an  imparti- 
ble  estate  passing  to  a  single  heir  The 
•c'jbse  was  compromised,  and  on  16th  Octo- 
ber 1901  a  decree  was  passed  in  accord- 
ance with  the  agreement  of  the  parties 

The  number  of  villages  allotted  to  each 
person  was  as  follows  : 

Hamkrishnadas  28,  Bajrangdas  24, 
Garuddas  24,  Laldas  23,  Krishnapriya  Bai 
2,  Sonkuar  Bai  1  and  Aakuar  Bit  1=103. 

The  numbers  of  the  villagesWeof  course 
not  an  exact  measure  of  the  relative  values 
of  the  shares,  but  it  appears  that  the  por- 
tions of  the  three  younger  brothers  were 
approximately  equal  while  Ratnkrishna- 
das  as  the  eldest  got  a  slightly  larger 
share.  The  villages  allotted  to  the  ladies 
were  to  be  held  by  them  for  life  only. 


The  28  villages  allotted  to  Rarakrishna- 
das  are  the  subject-matter  of  this  suit.  On 
his  death  on  1st  September  1912  they 
passed  to  his  son  Bhagwatdas  who  died 
three  months  later  They  then  passed  to 
his  widow  Rajkuar  Bii  and  on  her  death 
in  1914  to  his  grandmother  Phulkuar  Bai, 
after  a  suit  against  Dharmin  Bai  who 
claimed  to  be  his  second  wife  When 
Phulkuar  Bai  died  on  23rd  October  1922 
Garuddas  took  possession  of  the  whole  28 
villages  and  on  16th  September  1924  Hil- 
das filed  tho  present  suit  in  which  he 
claimed  his  one-third  share  in  them  from 
Garuddas.  His  claim  rests  on  the  ordi- 
nary rule  of  succession  of  Hindu  law, 
though  the  plaint  contains  unnecessary  re- 
ference to  the  agreement  of  1901  and,  by 
way  of  anticipiting  tho  defence,  to  LI 
local  custom.  Bajrangdas  was  joined  as 
defendant  2  because  he  denied  the  title 
of  both  the  others,  maintaining  that 
ho  was  entitle  I  to  tho  whole  of  the  vil- 
lages as  the  eldest  surviving  sjn  of 
Likhmidas  or  at  leist  to  tho  extra  four 
villages  given  to  Rarnkrishriadas  as  the 

eldest 

• 

Tho  defence  of  Garuddas,  anticipated  in 
the  plaint,  was  that  he  was  the  full  bro- 
ther of  tho  father  of  Bhagwatdas,  the  last 
imle  owner  of  the  property,  and  would 
therefore  inherit  to  the  exclusion  of  tho 
other  two,  who  were  the  half-brothers  of 
Ramkrishnadas.  The  contention  of  Lal- 
das was  that  the  rule  of  exclusion  of  the 
half -blood  by  the  whole  blood  applied  only 
in  the  case  of  brothers  and  their  sons  and 
even  to  that  extent  h-ad  been  overridden 
by  local  custom  Of  any  such  local  cus- 
tom there  is  no  evidence  worthy  of  the 
name,  and  it  certainly  has  not  been  proved. 

It  was  also  assorted  for  Laldas  that  at 
the  time  of  the  compromise  in  1901  there 
was  a  contemporaneous  oral  agreement 
that  in  the  case  of  the  failure  of  heirs  in 
any  one  line  the  property  of  that  branch 
was  to  be  divided  equally  among  the  other 
branches.  That  seems  to  mean  little,  but 
perhaps  was  intended  to  mean  that  there 
was  an  agreement  to  disregard  the  rule  of 
the  half-blood  and  the  whole  blood. 
Whatever  it  might  be,  it  is,  however,  clear 
that  no  evidence  could  be  given  of  this 
alleged  oral  addition  to  the  terms  of  the 
document,  which  was  very  formal  and 
solemn.  Such  evidence  as  the  plaintiff 
could  adduce  was,  however,  rightly  put  on 
the  record,  and  it  goes  no  way  at  all  to- 
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words  proving  his  allegation  even  if  it    is 
considered. 

The  only  issue  in  which  the  plaintiff 
and  defendant  1  are  concerned  is  there- 
fore whether  the  rule  of  Hindu  law  where- 
by heirs  of  the  half-blood  are  excluded  by 
those  of  the  whole  blood  extends  only  to 
the  brothers  of  the  deceased  and  their 
sons,  as  the  plaintift  asserts,  or  extends 
indefinitely  as  the  defendant  Garuddas 
maintains  On  this  question  the  learned 
Judge  followed  the  officially  published 
judgment  of  a  Single  Judge  of  this  Court 
in  Narain  v.  Homraji  (l),  as  he  was 
bound  to  do,  and  held  that  the  rule  covers 
nil  sapinda  relations  and  not  only  bro- 
thers and  their  sons  The  ruling  in  the 
case  mentioned  is  based  on  that  of  the 
Privy  Council  in  Ganga  Sahai  \,  Kesri 
(2),  in  which  their  Lordships  are  regarded 
as  having  given  an  indication  of  their  ap- 
proval of  this  principle  though  it  was  out- 
side the  case  before  them  It  is  impossi- 
ble to  find  any  such  approval  in  the  judg- 
ment mentioned,  even  by  the  most  distant 
implication.  What  their  Lordships  de- 
cided was  that  even  if  the  preference  of 
the  whole  blood  to  the1  half-blood  does 
extend  beyond  brothers  and  their  sons,  on 
which  no  opinion  was  expressed,  it  is 
confined  to  sapinda  relations  of  the  same 
degree  of  descent  from  the  common  an- 
cestor. 

The  question  is  discussed  at  great 
length  in  the  judgment  of  Ran  ad  e,  J  ,  in 
Vithalrao  v  Ramrao  (3)  and  we  respect- 
fully concur  in  his  conclusion  that  the 
exclusion  of  the  half-blood  by  the  whole 
blood  is  confined  to  the  cases  of  brothers 
and  their  sons  The  distinction  made  in 
the  Mitakshara  is  between  sons  of  the 
same  mother  and  those  of  another  mother, 
and  this  is  ordinarily  expressed  in  Eng- 
lish in  the  terms  whole  blood  and  half- 
blood.  But  neither  expression  applies 
correctly  to  any  but  the  brothers,  not  even 
to  brothers'  sons  Neither  the  son  of  a 
man's  full  brother  nor  his  father's  half- 
brother  is  of  the  same  womb  as  he  is,  and 
the  blood  common  to  him  and  either  his 
nephew  or  his  father's  stepbrother  is 
only  a  quarter,  not  a  half 

The  Mitakshara  first  lays  down  the 
fundamental  rule  that 

"  to    the    nearest  sapinda   the  inheritance  next 


(1)  A.I.B.  1926  Nag.  218-=21  N.L.R.  163. 

(2)  A.I.R.    1915   P.O.  81=37  All.  545=42  I.  A. 

177  (P.O.). 
43)  [1900]  24  ]Bom.  317=2  Bom.L.B.  J39. 


Two  exceptions  are  then  stated  to  this 
rule  The  first  is  that 

"  if  there  are  no  uterine  brothers,    those    by   a 
different  mother  inherit  the  estate,  " 
that  is  to  say,  that    if   there   are   uterine 
brothers    the  half-brothers  are  excluded,, 
though    equal    to    the    full    brothers    in 
sapinda  relationship      The  second  excep- 
tion is  an  application  of  the  same  rule  to 
the  brothers'  sons      It  says  that 
""on  the  failure  of  brothers  also,  their  sons  in- 
herit in  bho  order  of  their  fathers,  " 

that  is  to  say  that  if  there  are  not  even 
half-brothers,  the  sons  of  the  full  brothers; 
inherit  first  and  in  their  absence  the  sons- 
of  the  half-brothers 

These  are  two  very  precisely  stated  ex- 
ceptions to  the  rule  of  equal  inheritance 
by  all  those  equal  in  sapinda  relationshipr 
and  it  would  be  difficult  if  not  impossible 
to  extend  them  further  even  if  there  were 
•A  principle  apparently  underlying  them, 
that  would  seem  to  point  to  the  probabi- 
lity of  such  an  extension  having  been  in- 
tended. The  principle  underlving  the 
exceptions  is  probably  the  matter  of  pro- 
pinquity in  blood,  as  Banade,  J  ,  pointed 
out  in  the  case  already  mentioned,  and 
that  would  not  extend  them,  but  anyhow 
it  seems  impossible  to  imagine  any  prin- 
ciple or  theory  on  which  they  arc  based 
that  would  extend  thorn 

Another  apparently  insuperable  objec- 
tion to  any  widening  of  the  scope  of  the 
exceptions  is  the  question  of  the  limit  of 
that  widening  If  we  are  to  go  beyond  the 
persons  specifically  mentioned  where  are 
we  to  stop  ?  If  wo  include  what  may  be 
called  step-uncles,  there  cm  be  no  reason 
for  not  including  the  last  sapinda,  and  no 
reason  for  stopping  at  him,  we  would  have 
to  go  on  to  the  end  and  include  all  the 
gentiles  and  the  most  distant  kindred, 
which  is  manifestly  absurd,  if  only  be- 
cause it  would  be  impossible  in  practice. 
We  hold  that  in  the  Hindu  law  under  the 
Mitakshara  the  preference  of  the  whole 
blood  to  the  half-blood  in  inheritance  is 
restricted  to  the  Crises  of  brothers  and  theii 
sons  only.  The  plaintiff  Laldas  is  there- 
fore equally  entitled  with  his  half-brother 
Garuddas  and  his  full  brother  Biijrangdas 
to  get  one-third  of  the  property  left  by 
their  nephew  Bhagwatdas. 

We  turn  now  to  the  case  of  defendant  2 
Bajrangdas.  It  is  apparent  though  it 
seems  to  have  escaped  observation,  that 
the  only  possible  result  of  the  success  oi 
his  main  plea  is  the  dismissal  of  the  suit 
He  has  paid  no  Court-fees  and  cannot 
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therefore  be  given  a  decree  even  for  the 
one-third  share  bo  which,  so  far,  he  ap- 
pears entitled  He  claims  the  whole  of 
the  property  left  by  Bhagwatdas  on  the 
ground  that  the  agreement  and  the  decree 
of  1901  laid  down  that  it  was  to  be  im- 
partible and  was  to  pass  to  the  eldest 
member  of  the  eldest  branch  of  the  family. 
Such  an  agreement  offends  against  the 
law  in  respect  of  perpetuities,  though  it 
might  possibly  be  held  that  Garuddas  and 
Lafdas,  being  parties  to  it,  would  be  bound 
to  make  it  good  so  far  as  they  could  by 
giving  up  each  his  one-third  share  in  the 
property  to  Bijrangdas 

But  there  was  no  such  agreement  The 
relevant  portion  of  the  petition  of  com- 
promise (Ex  P-4),  which  was  reproduced 
in  the  decree,  is  as  follows  : 

11  The  villages  held  by  Ramkrishnadas,  tho 
eldest  brother,  shall  be  impartible  The  village* 
held  by  the  defendants  shall  be  partible.  Thn 
villages  held  by  Ram  Knshnadas  shall  not 
be  divided  from  generation  to  generation.  Tho 
eldest  son  of  Ramakrishnadaa  shall  alone  be 
the  owner  of  his  villages.  " 

Not  a  word  is  said  of  what  is  to  happen 
to  the  villages  on  the  extinction  of  the 
line  of  Ramkrishnadas,  and  even  if  the 
agreement  were  enforceable  it  is  impossi- 
ble to  import  into  it,  as  Bairangdas  sug- 
gests, a  further  stipulation  that  on  tho 
"failure  of  heirs  in  the  senior  branch  of  the 
family  the  property  should  pass  to  the 
next  senior  branch 

The  alternative  plea  taken  by  Bajrang- 
<ias  was  that  as  the  present  head  of  tho 
'family  he  was  entitled  to  get  the  four  vil- 
lages that  were  given  to  Ramkrishnadas 
in  that  capacity  as  Jethasi.  It  is  man- 
tioned  in  the  agreement  of  1901  that  four 
oxtra  villages  were  givon  to  Ramkrishna- 
das  as  Jethaai,  but  they  are  nob  specified. 
Indeed  the  statement  that  the  excess  was 
four  villages  is  not  correct  as  he  got  five 
more  than  Lai  das  and,  as  has  been  said, 
the  values  of  two  groups  of  villages  are 
not  in  tho  ratio  of  their  numbers  But 
there  is  no  evidence  whatever  of  any  cus- 
tom, or  any  agreement  whereby  the  extra 
portion  allot; ted  to  the  eldest  brother  in  a 
family  should  always  pass  to  the  eldest 
branch  of  the  family  for  the  time  being, 
•and  such  a  rule  would  obviously  be  im- 
possible to  enforce  after  a  very  few  gene- 
rations 

For  all  these  reasons  the  decree  of  the 
lower  Court  dismissing  the  suit  will 'be 
«et  aside  and  in  its  place  a  decree  will 


issue  ordering  the  defendant  Garuddas  to 
hand  over  to  the  plaintiff  Laid  as  one-third 
of  all  the  property  that  came  to  him  from 
Bhagwatdas  through  Phulkuar  Bai  and  to 
pay  all  the  costs  incurred  by  the  plaintiff 
in  both  Courts  Bajrangdas  will  pay  his 
own  costs  in  the  suit  and  in  this  appeal, 
in  which  the  pleader's  fee  will  be  Rs  500, 
and  hist)wn  appeal  will  be  dismissed. 
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Decree  modified. 


*  *  A.  I.  R.  1929  Nagpur  5, 

PRIDEAUX  AND  KINKHBDE,  A.  J.  Cs. 

Khunnanlal  and  others — Defendants — 
Appellants. 

v. 

Shrinandlal  Singhai — Plaintiff — Res- 
pondents. ' 

Second  Appeal  No.  110  of  1926P  Deci- 
ded on  24th  September  1928,  from  decree 
oi  Dist.  Judge,  Saugor,  D/-  12-11-1925. 
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**C.  P.  Tenancy  Act  (1920),  Sch.  2, 
Art,  1—  Absolute  occupancy. 

An  absolute  occupancy  holding  originally 
granted  for  agricultural  purposes  but  which 
for  long  haa  been  utilized  for  building  upon  is 
still  a  holding  within  tho  meaning  of  Art.  1. 

[P  6  C  1] 

V.  Bose  and  P  N.  Eudra — for  Appel- 
lants 

G.  L.  Subhedar  and  K.  V.  Deoskar— 
for  Respondent 

Order  of  Reference 

Prideaux,  A  J  C — A  question  o* 
considerable  public  importance  arises  in 
this  appeal  It  is 

Whether  nil  absolute  occupancy  holding 
originally  granted  for  ancultural  purposes  but 
which  for  long  has  be^n  utilized  for  building 
upon  is  still  a  holding  within  the  meaning  of 
B.  1,  Sch.  2,  Tenancy  Act  of  1920." 

I  would  ask  for  a  Bench  to  decide  this 
question. 

Opinion. — We  have  no  hesitation  in 
finding  the  question  sent  to  us  for  decision 
in  the  affirmative  It  seems  to  us  that  once 
a  field  is  recorded  as  absolute  occupancy, 
Sch.  2,  Tenancy  Act  of  1920  would  apply 
It  is  here  argued  that  the  entry  cannot  be 
treated  as  conclusive  and  that  it  is  open 
to  the  plaintiff  in  the  present  case  to 
show  that  the  entry  is  erroneous  We 
think  that  as  there  was  no  dispute  at  the 
time  of  making  the  entry  it  can  only  be 
presumed  to  be  correct  until  the  contrary 
is  shown  The  plaintiff  has  himself  ad- 
mitted in  the  plaint  that  the  land  is  abso- 
lute occupancy  and  that  he  is  such  tenant, 
and  he  nowhere  challenges  in  the  present 
suit  the  correctness  of  the  entry  Under 
these  circumstances  we  must  hold  that 
the  land  in  suit  is  agricultural  land  and 
governed  as  such  by  Art  1,  Sch  2,  Tenancy 
Act  It  has  to  bo  remembered  that  an 
absolute  occupancy  tenant  could  not  be 
ejected  for  building  on  his  holding  unlike 
the  occupancy  tenant  Thus  there  is  no 
forfeiture  of  the  tenancy  right  for  the 
diversion  of  the  land  to  non-agricultural 
purposes  and  the  definition  of  a  holding 
is  land  let  for  an  agricultural  purpose 

Both  sides  agree  that  the  field  in  suit 
is  recorded  as  agricultural  land,  and  it 
seems  to  us  that  until  the  character  of 
the  land  is  changed  it  is  subject  to  the 
provisions  of  the  Tenancy  Act. 

A.ZJ./R  K»  Reference  answered. 
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FINDLAY,  J  C. 
Ram  Oopal — Appellant — Defendant 


Ambaprasad  and  others — Plaintiffs — 
Bespondents 

Second  Appeal  No.  127  of  1927,  Deci- 
ded on  23rd  August  1928,  against  the 
decree  of  Dist.  Judge,  Nagpur,  D/-  24th 
November  1926  in  Civil  Appeal  No.  69  of 
1926. 

*  (a)  C.  P.  Tenancy  Act  (1898),  S.  46  (5)- 
Inclusion  of  an  occupancy  field  in  a  mort- 
gage-deed along  with  fields  other  than  occu- 
pancy— Genuine  and  bona  fide  mistake  in  its 
inadvertent  inclusion  —  Mortgage-deed  not 
purporting  to  transfer  rights  in  the  occu- 
pancy land — Registration  of  the  deed  is  not 
vitiated  and  the  transaction  is  valid 

Inadvertent  inclusion  of  an  occupancy  field 
amongst  fields,  other  than  occupancy,  111  a. 
mortgage-deed,  in  a  case  of  genuine  and  bon.t 
fide  mistake  on  the  part  of  the  parties  to  a* 
mortgage,  where  the  mortgage  deed  does  not 
purport  to  transfer  any  rights  in  occupancy 
land,  docs  not  vitiate  the  registration  of  tho 
deed  and  does  not  strike  at  the  root  of  the- 
wbolo  transaction.  Its  inclusion  is  to  be  trea- 
ted merely  as  a  surplusage  A  I  R  1928  Nag  1 
Ditt  ,  Nag.  F  A.  No.  95  of  1924  and  Nag. 
Miic.  Appeal  No.  5  of  1923,  Appr.  ,  Nag  S.  A, 
ho  481  of  1918,  ftff  [P  7  C  1J 

(b)  C     P.  Tenancy    Act    (1898),  S    46    (3)— 
Trees  standing  on  ki> — Ownership  in  cultiva- 
ting and  other   t>ir  rights  separate    from  that 
in  trees — Mortgage  of    the  trees  is  not  illegal. 

Whero  property  m  trees  is  separate  from, 
that  in  sir  land  in  which  they  stand  and  cul- 
tivating and  other  .sa;  rights  are  separated 
from  the  ownership  of  such  tietvs,  there  is 
nothing  illegal  in  these  trees  being  included  in 
mortgage  by  the  owner  of  the  trees  A.  I  R. 
19^5  Nag.  277  Dist.  [P  702] 

(c)  Civil  P.  C.  S.  34— Interest  pendente  lite- 
at  Rs.  1-8  per  cent    (compound)  is  not  execes- 
sive. 

Interest  allowed  at  Rs.  1-8-per  cent  (com- 
pound) pendente  lite  as  stipulated  for  in  mort- 
gage-deed if>  not  excessive.  [P  8  C  1] 

(d)  Hindu    Law — Legal    necessity  —  Consi- 
deration of  mortgage    bsing  antecedent  debts. 
— Mortgagee    need    not    make    enquiry    as    to- 
existence  of  legal  necessity. 

Where  practically  the  entire  consideration 
of  a  mortgage  is  on  account  of  antecedent  debt, 
there  IB  no  reason  for  the  mortgagee  to  makd  a. 
further  enquiry  aa  to  existence  of  legal  neces- 
sity. [P8G11 

S   Y.  Deshmukh — for  Appellant. 

W.  E   Puranik—loi  Bespondents 

Judgment. — It  is  unnecessary  to  re- 
peat the  facts  of  this  case,  which  are 
sufficiently  clear  from  the  lower  Court's- 
judgments.  The  defendant  has  now  come- 
up  on  second  appeal  to  this  Court  T he- 
first  point  raised  is  with  regard  to  tho 
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inclusion  of  field  9  in  the  mortgage.    That 
field   is    admittedly    occupancy    and  the 
finding  of   the  District   Judge   is   that  it 
was  by  mistake,  described  as  khudkasht  in 
the  mortgage-deed.     I  ami  not  here,  there- 
fore, concerned  with  any  question  of  fraud 
and  fne  decision  in  Vyankatesh  v  Annasa 
(I)  is  not,   therefore,  to  the  point.     The 
question  for  decision  in  this  connexion   is 
whether  when  a  field  like  the  one   we  are 
concerned    with  was,   by    mistake  of   the 
parties,    shown    as,    and    believed  to  be, 
khudkasht   and  was   included  in   a   mort- 
gage in  spite  of  its    actually    being  an  oc- 
cupancy one,  the  registration  of  the  mort- 
gage was  invalid  under  S.  46,    sub-S.    (5), 
Tenancy      Act     of     1898      The     corres- 
ponding point  was  considered  by  Hallifax 
and  Mitchell,    A  J.  Cs  ,  in  First    Appeal 
No     95     of    1924,    decided    on    the    23rd 
September  1926,  as  well  as  as  by  Kotval, 
A  J   C.,  in  his  judgment  in  Misc     Appeal 
No     5     of   1923   dated      4th     February 
1924,  and  I  am   so  far  in  agreement  with 
these  decisions.     Drake  Brockman,  J   C  , 
in  Second  Appeal  No    481  of  1918,  dated 
7th  Ay>ril  191?,  decided  that  the  language 
of  S   46,    sub-S     (5),    indicates    that    the 
Registration  Officer  is  not  expected  by  the 
legislature   to   decide   as    to     the  sound- 
ness of  the  recitals  in  a  deed  presented  for 
registration      From   this   point  of    view, 
therefore,    the   present    defendant    would 
have  no    case  in    this   connexion,    for    the 
mortgage-deed  in  suit  does   nob  purport  to 
transfer   any   rights   in    occupancy    land 
The  case  of  genuine  and  bona  fide  mistake 
on  the  part  of  both   parties  to  a  mortgage 
like  the  present  is,    however,    in  my  opi- 
nion,   radically  different   from    that  of  a 
case  where  fraud  exists,  or   where  an  at- 
tempt is    made  deliberately    to    mortgage 
occupancy  land      Here,  very  obviously  a 
mistake   occurred    and  the    inclusion,   by 
inadvertence,  of    what  was  in    reality  an 
jccupancy   field  seerrs  to  me  a   matter  to 
be    treated  merely    as  a  surplusage.     The 
plaintiff-respondents   do    not    claim   any 
rights  with  reference  to  the  field  in  ques- 
jion   and,  in    those  circumstances,   I    am 
wholly   unable  to    accept    the   defendant- 
tppellant's  contention  that  the   inadver- 
tent  inclusion  of   an   occupancy  number 
amongst  the  field  mortgaged  vitiates    the 
registration  of  the  deed  and  strikes  at  the 
root  of  the  whole  transaction 

An  analogous   question  has  been   raised 
with  reference  to  the  trees  in  suit    It  has 

(1)  A.  I.  R.  1928  Nag.  1=23  N.  L.  R.  143. 
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been  urged  on  behalf  of  the  appellant,  on 
the  strength  of  the  decision  in  Fakira  v. 
Ramkisan  (2),  that  the  trees  are  an  integ- 
ral portion  of  the  holding  and  that,  there- 
fore, as  the  sir  land  on  which  these  stood 
could  not  be  mortgaged,  these  trees  fell 
under  the  same  bar,  and  the  whole  deed 
was  again  invalid  for  this  reason  as  a, 
mortgage  It  seems  to  me,  however,  that, 
in  the  circumstances  of  the  present  caser 
there  is  clear  evidence  on  record  that  the 
ownership  and  possession  on  the  trees 
had  been  divorced  from  the  '  sir  land  in 
question,  I  do  not,  for  one  moment,  ac- 
cept the  dictum  of  the  learned  District 
Judge  that  any  proprietor  is  as  a  matter  of 
course,  entitled  to  mortgage  the  trees 
standing  on  his  occupancy  holding,  but, 
in  the  present  instance,  we  have  the  fol- 
lowing «*  facts  The  mortgage-deed  ex- 
pressly states  that  sir  rights  are  exclu- 
ded, the  sir  land,  on  which  the  trees  in 
question  stood,  admittedly  does  not  be- 
long to  the  mortgagor,  and  the  entries  in 
Exs  like  D-2  and  D-3  go  to  suggest  that, 
owing  to  special  circumstances,  the  pro- 
perty in  the  trees  was  separate  from  that 
in  the  field  in  which  they  stood  The 
case  is  one,  in  my  opinion,  in  which  un- 
doubtedly existed  the  exceptional  incident 
of  the  ownership  of  the  trees  having  been 
separated  from  that  land  on  which  they 
stood  Very  clearly  in  the  present  case 
the  cultivating  aud  other  rights  in  sir 
were  expressly  excluded  from  the  security 
and,  in  those  circumstances,  I  am  wholly 
unable  to  see  that  there  was  anything 
illegal  in  these  trees  having  been  inclu- 
ded in  the  mortgage-deed 

An  attempt  has  been  made  to  urge  on 
behalf  of  the  appellant  that  the  mort- 
gagee in  this  case  made  no  sufficient  en- 
quiry as  to  the  legal  necessity  and  as  to 
the  real  existence  of  antecedent  debt  I 
confess  I  have  been  unable  to  understand 
how,  in  the  circumstances,  such  a  conten- 
tion can  be  offered  with  the  slightest  hope 
of  success  It  is  true  that  by  far  the  ma- 
jor part  of  the  consideration  was  due  on 
a  previous  bond  of  1915,  the  balance  being 
made  up  of  money  due  for  rent  and  a 
small  amount  of  Bs.  17-1-6  paid  in  cash 
for  registration  expenses  and  the  like. 
The  bond  (P-2)  was,  however,  executed  by 
the  defendant's  father  and,  in  the  cir- 
cumstances of  the  present  case,  I  see  no 
reason  for  doubting  that  the  mortgagee 
not  satisfied,  on  reasonable  ground 


was 
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that  the  mortgagor  was  entitled,  in  the 
interests  of  his  family,  to  incur  the  debt 
in  question  The  evidence  of  Bali- 
ram  P.  W.  1  and  Atmaram  (P.  W.  6) 
sufficiently  establishes  this  point  Very 
clearly,  practically  the  entire  consi- 
deration of  the  present  mortgage  was  on 
Account  of  antecedent  debt  and,  in  those 
circumstances,  I  am  unable  to  hold  that 
there  was  any  reason  for  the  mortgagee 
having  to  make  further  enquiry  as  to  exis- 
tence of  legal  necessity.  In  any  event,  as 
I  have  already  pointed  out,  the  previous, 
bond  (P-2)  is  on  the  record,  and  that  debt 
had  not  been  satisfied  until  it  was  wiped 
out  by  the  mortgage-deed  in  suit 

It  has  also  been  suggested  that  there 
has  been  no  sufficient  proof  of  attestation 
in  the  present  case  The  plaintiffs  exa- 
mined not  only  the  scribe  of  the  bond, 
Sheikh  Ibrahim  (P  W  4),  but  also  one  of 
the  attesting  witnesses,  Kisan  (P  W  5). 
The  evidence  of  these  witnesses  goes  to 
show  that  the  bond  was  duly  attested  by 
another  man  Bamkrishna  and  clearly,  in 
the  circumstances,  there  is  prima  facie 
evidence  on  record  of  a  perfectly  satisfac- 
tory nature  as  to  the  due  execution  and 
attestation  of  the  mortgage-deed  in  suit 
The  burden  of  proving  the  opposite  clearly 
had  shifted  to  the  defendant  and  he  made 
no  attempt  to  discharge  that  burden 

It  has  lastly  been  urged  that  interest 
at  the  rate  of  Ra  1-8-percent,  (compound) 
should  not  have  been  allowed,  at  any  rate 
pendente  lite  The  rate  of  interest  is  not, 
in  any  way,  excessive  and  there  are  no 
grounds  wnatever  on  which  I  could  inter- 
fere in  this  connexion  in  the  way  of  di- 
minishing the  interest  stipulated  for  in 
the  mortgage-deed  in  suit. 

The  appeal  fails  on  all  points  and  is 
dismissed.  The  appellant  must  bear  the 
respondent's  costs  Costs  in  the  lower 
Courts  as  already  ordered. 

A  L  /R.K  Appeal  dismissed. 
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Shrikisan — Plaintiff — Appellant. 
v 

Secretary  of  State — Defendant  —  Res- 
pondent. 

Second  Appeal  No.  73-B  of  1927,  De- 
cided on  30th  August  1928,  from  decree 
of  1st  Addl  Dist.  Judge,  Akola,  D/-  31st 
January  1927,  in  Civil  Appeal  No  254  of 
1926. 


Limitation  Act,  S.  5  —  Ordinarily  High 
Court  doei  not  interfere  with  the  exerciie  of 
discretion  by  the  lower  appellate  Court — But 
if  discretion  ia  judicially  unsound,  High 
Court  will  interfere  —  Memo,  of  appeal  ac- 
cepted by  appellate  Court,  though  filed  after 
limitation  —  Delay  condoned  without  suffi- 
cient cause — Appeal  accepted  on  men  fa  and 
judgment  of  lower  Court  a-l  aside  —  High 
Court  set  aside  the  appellate  Court's  judg- 
ment and  restored  that  of  the  lower  Court — 
Practice — Discretion, 

In  mutbors  of  discretion  a  Court  oE  second 
appeal  ought  not  and  ordinarily  doau  not  inter- 
fere with  the  exorcise  of  discretion  on  the  part 
of  the  subordinate  Courts,  but  that  non-mter- 
fercuco  must  necessarily  be  limited  to  oases 
where  there  is  sufficient  material  on  racord  to 
justify  the  exercise  of  discretion  in  any  parti- 
cular way.  Whore,  however,  it  appears  that  tha 
lower  appellate  Court  has  exercised  its  discre- 
tion in  HI  judicially  unsound  manner  without 
proper  legal  materials  to  support  its  decision, 
the  High  Court  will  surely  interfere. 

[P  10  C  1,  2] 

A  memo,  of  appeal  was  accepted  by  the  ap- 
pellate Court  after  the  period  of  limitation  had 
expired,  without  enquiring  into  sufficient  cause 
for  condoning  the  delay  in  the  presentation  of 
the  momo  The  appeal  was  accented  on  merits 
setting  aside  the  decree  of  the  lower  Court. 

Held  :  that  tha  appellate  Court  acted  wrong- 
ly in  entertaining  appeal  as  it  had  no  juris- 
diction to  touch  the  decree,  and  decide  the  case 
on  merits  on  the  basis  of  time-barred  memo  . 
A.  I.  R.  1917  P.  C.  179  and  A.  I.  LI.  1924  Bom. 
399,  Ref.  :  25  Mad.  166,  Foil.  [P  10  C  2] 

M.  E.  Bobde—ioT  Appellant. 
G.  P.  Dick — for  Respondent. 

Judgment.— This  is  an  appeal  by  the 
plaintiff,  whose  suit  filed  against  the 
Secretary  of  State  for  India-in-Council, 
which  was  decreed  by  the  first  Court,  has 
been  dismissed  by  the  lower  appellate 
Court  The  first  point  for  consideration 
is  whether  the  defendant's  appeal  to  the 
lower  appellate  Court  was  rightly  ad- 
mitted being  within  time  though  filed 
seven  days  beyond  time 

The  judgment  of  the  first  Court  was 
delivered  on  24th  August  1926  The 
copies  of  the  judgment  and  decree  to  be 
appealed  from  were  applied  for  on  28th 
August  1926,  i  e  ,  when  27  days  out  of 
the  period  of  30  days  prescribed  for  filing 
the  appeal  to  the  Court  of  the  District 
Judge  were  still  to  the  credit  of  the  de- 
fendant. The  copies  were  ready  on  4th 
September  1926  and  delivered  the  same 
day.  Thus  time  spent  .in  obtaining  the 
copies  was  eight  days.  The  appeal  had, 
therefore,  to  be  filed  before  the  -expiry  of 
the  38th  day  which  fell  on  1st  October 
1926,  but  as  a  matter  of  fact  it  was  in- 
stituted on  8th  October  1926. 
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Along  with  the  memo  of  appeal,  which 
purports  to  bear  date  6th  October  1926,  a 
draft  of  the  proposed  grounds  of  appeal 
prepared  on  7th  September  1926,  a  cover- 
ing letter  addressed  to  the  Deputy  Com- 
missioner, Akola,  under  thesime  date,  and 
Ui  true  copy  of  a  letter  dfited  21st  Septem- 
ber 1926  from  the  Assistant  Secretary  to 
Government,  Legal  Department,  to  the 
Commissioner,  Berar,  were  produced  ap- 
PYently  to  explnin  awa,y  the  delay  which 
took  place  in  the  filing  of  the  appeil. 
This  true  copy  was  transmitted  by  the 
Commissioner  to  the  Deputy  Commis- 
sioner by  endorsement  dated  29th  Sep- 
tember 1926,  and  presumably,  it  reached 
the  latter  in  due  course  before  4th  Octo- 
ber 1926  The  Deputy  Commissioner's 
Office  forwarded  the  papers  to  the  Public 
Prosecutor,  Akola,  on  5th  October  1926, 
and  they  reached  him  that  very  day  at 
5-30  p  in  ,  that  is,  after  the  usual  Court 
hours  The  6th  and  7th  October  were 
holidays,  and  hence  the  appeal  was 
filed  on  the  8th  The  Additional 
District  Judge  held  the  necessary  en- 
quiry and  cilled  upon  the  plaintiff  to 
appear  in  that  enquiry  to  oppose  that 
application  for  extension  of  timo  under 
S.  5,  Lim  Act  As  a  result  of  that  en- 
quiry the  learned  Judge  was  satisfied  as 
to  the  diligence  of  the  Government  Plea- 
der in  the  performance  of  his  duty,  and 
came  to  the  conclusion  that  the  delay  was 
occasioned  when  the  pipers  were  in  the 
course  of  transmission  from  the  Legal 
Department  to  the  Government  Pleader 
through  the  usual  media  of  the  offices  of 
the  Commissioner  and  Deputy  Commis- 
sioner. This  delay  remained  unexplained. 
I  think  that  if  efforts  had  been  made  to 
firkl  out  the  cause  of  this  delay,  some  re- 
levant information  could  have  been  secu- 
red on  the  point. 

The  Commissioner's  office  hid  des- 
patched the  pipers  before  the  expiry  of 
the  period  of  limitation,  that  is,  when 
there  were  two  days  still  to  the  credit  of 
the  party  appealing,  if  we  go  by  the  date 
given  in  the  forwarding  endorsement. 
Under  ordinary  circumstances  EL  letter 
despatched  from  Amraoti  ought  not  to 
take  two  days  to  reach  Akola,  and  if  these 
papers  did  as  a  matter  of  fact  reach  Akola 
on  or  before  1st  October  1926;  I  see  no 
reason  why  the  same  could  not  have  been 
handed  over  immediately  to  the  Govern- 
ment Pleader  to  enable  him  to  file  the  ap- 
peal at  once  within  limitation.  The  as- 


certainment of  the  date  of  receipt  of  the 
papers  in  the  Deputy  Commissioner's 
office  was  absolutely  necessary,  before  the 
Additional  District  Judge  could  exercise 
his  discretion  in  the  matter  of  condoning 
the  delay.  The  Government  Pleader  hod 
in  the  last  line  of  his  forwarding  letter  to 
the  Deputy  Commissioner,  ^knla,  dist- 
inctly mentioned  that  the  appeal  will 
have  to  be  filed  the  latest  on  29th  Sep- 
tember 1926  I  have  not  got  before  me 
anything  to  show  whether  any  note  of 
this  warning  Was  taken  by  the  Deputy 
Commissioner  when  he  forwarded  the 
papers  through  the  Commissioner  to  the 
Legal  Remembrancer's  Office,  and  whe- 
ther he  pointed  out  to  the  Commissioner 
the  absolute  necessity  of  securing  from 
the  Legal  Department  a  prompt  decision 
whether  the  appeal  should,  or  should  not, 
be  filed  and  of  returning  the  papers  in 
sufficiently  good  time  to  enable  him  to 
instruct  the  Government  Pleader  ,  to  in- 
stitute the  appeal  (if  sanctioned  by  the 
Legal  Department)  before  the  expiry  of 
the  period  of  limitation  In  the  absence 
of  any  such  material  on  record  it  is  diffi- 
cult to  siy  that  there  was  reasonable 
cause  for  the  delay.  I  cannot  understand 
what  the  Government  Pleader  means  by 
urging  that  the  agents  of  the  Secretary  of 
State  in  all  departments  had  to  do  other 
important  duties  along  with  this  duty, 
and  so  the  time  taken  up  in  obtaining  the 
sanction  by  the  Deputy  Commissioner, 
the  Commissioner  and  the  Legal  Remem- 
brancer as  mentioned  in  the  letters  filed 
in  the  Court  was  unavoidable  and  that; 
there  was  no  negligence  on  the  part  of 
the  appellant  or  his  agents.  Really 
speaking  the  sanction  was  given  early 
enough. 

The  Additional  District  Judge  instead 
of  drawing  an  inference  adverse  to  the 
appellant  before  him,  from  the  absence  of 
all  explanation  and  proof  of  facts  ac- 
counting for  each  day's  delay,  considered 
that  there  was  a  "presumption"  which 
arose  : 

"  in  the  course  of  office  work  of  A  Govern- 
ment," 

which 

"may  just  be  that  bheto  was  reason  why  tha 
matter  should  have  not  deserved  the  first  at- 
tention." 

In  the  absence  of  any  detailed  affidavit, 
or  other  evidence  on  record,    it   was  no 
proper  for  the  Additional  District   Judge 
to  presume  that  there  was  no   negligence. 
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and  at  the  sime  time  go  the  length  of  ob- 
serving that  : 

"no   serious    attempt;    was    made   to    gain  time 
ovor  the  ordinary  procedure," 

in  spite  of  the  fact  that  the  appellant 
"has  bo  conduct  business    through  a  long  sariea 
of  hierarchy  of  servants." 

On  26th  November  1926,  statements  of 
the  parties  were  recorded,  but  as  the 
Government  Pleader  was  not  ready  with 
facts  necessiry  to  explain  the  delay  he 
took  time  to  ascertain  thorn  from  the 
different  offices  The  hearing  was,  there- 
fore, adjourned  to  8th  December  1926 
His  statement  dated  8th  December  1926 
however  throws  no  light  on  the  question 
of  the  apportionment  of  the  responsibility 
for  the  delay  between  the  several  offices, 
and  why,  with  exercise  of  due  diligence, 
the  same  could  not  have  been  avoided.  An 
issue  was  struck  on  thut  date,  and  all  that 
the  Government  Pleader  perhaps  desired 
to  do  in  the  case  was  to  ask  for  a  date 
for  arguments,  and  for  that  purpose  time 
was  granted  till  14th  December  1926. 
The  arguments  were  heard,  and,  straight 
off,  without  any  evidence,  or  other  suffi- 
cient date  before  him,  the  Additional 
District  Judge  condoned  the  delay  and 
granting  extension  of  time  under  S  5, 
Lim  Act,  admitted  the  appeal  though 
barred  by  seven  days  The  Additional 
District  Judge  thus  deprived  the  success- 
ful party  of  a  very  valuable  right,  name- 
ly, the  finality  of  the  decision  of  the 
lower  Court  in  his  favour  which  had  ac- 
crued to  him  by  reason  of  the  period  of 
limitation  filing  the  appeal  having  elap- 
sed •  cf  Knshnasami  Panikondar  v. 
Ramasami  Chettiar  (l)  and  Nagtndas  v. 
Nilaji  Moroba  (2). 

I  am  fully  aware  thit  in  'matters  of 
discretion  a  Court  of  second  appeil  ought 
not  and  ordinarily  does  not  interfere  with 
the  exercise  of  discretion  on  the  part  of 
the  subordinate  Courts,  but  that  non-in- 
terference must  necessarily  be  limited  to 
cases  where  there  is  sufficient  material  on 
record  to  justify  the  exercise  of  discretion 
in  any  particular  way.  The  test  as  laid 
iown  in  Ktchilappa  Naickar  v  Rama- 
nujam  Pillai  (3),  is,  has  the  discretion 
been  exercised  after  appreciation  and  con- 
sideration of  all  the  facts  which  were 
material  for  the  purpose  of  enabling  the 
Tudge  to  exercise  a  judicial  discretion  and 

(1)  A.I.B,  1917  P.C.  179=41.  Mid.  412=45  I. 

A.  2-5  (P.C,). 

(2)  A.I  R.  1924  Bom.  939=43  Bom.  442. 

(3)  [1902]  25  Mad.  166. 
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»fter  the  application  of  the  right  prin 
ciple  to  those  facts  ?  If  the  discretion  is 
exercised  under  these  conditions  and  a 
certain  conclusion  is  arrived  at,  that 
conclusion  will  bo  an  exercise  of  discre- 
tion [judicially  sound  Where,  however,  it 
appears  that  the  lower  appellate  Court 
has  exercised  its  discretion  in  a  judicially 
unsound  manner  without  proper  legal 
materials  to  support  its  decision,  the  High 
Court  will  surely  interfere 

In  the  present  case,  there  being  no  such 
proper  material  on  record  I  am  constrained 
-to  interfere  with  the  lower  appellate 
Court's  exercise  of  discretion  For  these 
reasons  I  hold  that  the  defendant  hid 
failed  to  show  sufficient  cause  for  condon- 
ing the  delay  in  the  presentation  of  the 
memo  of  appeal  to  the  lower  appellate 
Court  and  that  the  said  Court  acted 
wrongly  in  entertaining  the  appeal  though 
instituted  beyond  time  In  my  opinion 
the  lower  appellate  Court  had  no  jurisdic- 
tion to  touch  tho  decree  passed  by  the 
Court  of  first  instance  and  decide  tho  case 
on  the  merits  on  the  basis  of  a  time- 
barred  memo,  of  appeal.  The  decree  dis- 
missing the  plaintiff's  suit  passed  in  ap- 
peal is,  therefore,  set  aside,  and  that  of 
the  first  Court  decreeing  the  claim  res- 
tored. The  present  appeal  is  allowed 
with  costs  The  costs  of  the  first  appeal 
shall  be  paid  by  the  defendant  and  those 
of  the  suit  will  be  paid  as  already  ordered 
by  the  first  Court. 

A  L  /R  K.  Appeal  allowed. 


A  I.  R.  1929  Nagpur  10 

PlNDLAY,   J.  C 

Sadasheo  Kartatkar — Purchaser— , Ap- 
plicant 

v 

Narayan  and  another — Judgment-debt' 
or  and  Decree-holder — Respondents 

Civil  Revn.  No.  186  of  1927,  Decided' 
on  10th  October  1927,  from  order  of  Dist. 
Judge,  Nagpur,  D/-  23rd  March  1927,  in 
Misc  Appe.il  No.  32  of  1926 

(a)  Civil  P.  C.,  O.  21,  R.  89— Provision* 
•hould  be  itrictly  complied  with. 

The  provisions  of  R.  89,  O.  21,  are  to  be 
strictly  complied  with,  being  of  the  nature  oi 
an  exceptional  concession  allowed  to  the  judg- 
ment-debtor. [P  11  C  1] 
'  (b)  Civil  P.  C.,  S.  115,  and  O.  21,  Rr.  89 
•fend  92—  Total  amount  liable  not  deposited 
-within  30  dayi— No  unequivocal  aczeptanc* 
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of  it  by   decree-holder — Sale    should  be  con- 
firmed, 

Whore,  when  applying  to  set  aside  a  Court 
sale,  the  total  amount  liable  to  be  deposited 
was  not  deposited  within  30  days  of  the  sale, 
and  thero  was  no  unequivocal  acceptance  by 
the  decree-holder  of  the  deposit  RO  made,  but, 
on  the  contrary,  the  judgment-debtor  was  only 
allowed  to  deposit  the  amount  at  his  own  risk, 
and  the  money,  so  to  spaak,  was  only  provi- 
sionally received. 

Held  ,  that  the  decree  cannot  bo  said  to  have 
been  satisfied  and  so  the  case  was  one  in  which 
tjpe  Court  was  bound  to  confirm  the  sale.  The 
lower  Court  in  supposing  that  it  had  no  au- 
thority to  do  so  and  in  accepting  the  deposit 
made  by  the  judgment-debtor,  exercised  a  ju- 
risdiction which  wan  not  vested  in  it-and  it  is 
the  duty  of  tho  High  Court  to  mtarferp  A. I.E. 
1022  Nag.  248,  not  Foil.  A.  I.  R.  1923  All.  392 
Dist.  A.  I.  R.  1928  Nag,  136,  Foil.  [P  11  C  1,  2] 

M.  R   Bobde — for  Applicant 

D.  R.  Buxy-ton:  Kespondents. 

Order  —The  facts  of  this  case  are 
sufficiently  clear  from  the  lower  Courts' 
orders.  1  do  not  think  tho  learned  Dis- 
trict Judge  was  correct  in  applying  the 
decision  in  Nilkanth  v  Yeshwant  (l)  to 
the  facts  of  the  present  case.  In  the  first 
place,  it  is  perfectly  clear  that  the  total 
amount  liable  to  he  deposited  under  E  69, 
0  21,  Civil  P.  C.,  was  not  deposited 
within  30  days  of  the  sale.  I  do  not 
think  there  is  any  ground  for  supposing 
that  in  this  connexion  the  judgment-debt- 
or, non-applicant  1,  was  misled  by  the 
mistake  in  the  proclamation  of  the  sale 
The  provisions  of  E,  89,  O  21  are  to 
be  strictly  complied  with,  being  of  the 
nature  of  an  exceptional  concession  al- 
lowed to  the  judgment-debtor  Here, 
there  was  no  strict  compliance  with  the 
rule  in  question  Still  further,  there  was 
no  unequivocal  acceptance  by  the  decree- 
holder  of  the  deposit  so  made  On  the 
contrary,  the  order-sheets  of  26th  April 
1926  and  26th  July  1926  show  that 
the  judgment-debtor  was  only  allowed  to 
deposit  the  amount  at  his  own  risk,  and 
the  money,  so  to  speak,  was  only  provi- 
sionally received  I  cannot,  therefore, 
regard  the  decree  as  having  been  satisfied 
and  even  were  one  to  adopt  the  somewhat 
wide  principle  laid  down  by  Kotwal, 
A  J  C  ,  in  Nilkanth  v.  Yeshwant  (1), 
above  quoted,  I  do  not  think  it  can  be 
predicated  of  the  present  case  that  the 
Court's  power  to  execute  the  decree  had 
ceased  Mao  Nair,  A  J  C  ,  in  his  judg- 
ment in  Kabiruddin  v.  Krishnarao  (2), 
has  seen  pause  to  differ  from  the  decisio n 
(1)  A,  I.  H.  1922  Nag.  248=18  N,  L,  R.  194. 
(*)  A.  I.  R.  1928  Nag.  136. 


of  Kotwal,  A.  J.  C  ,  which  is  an  officially 
reported  case,  but  I  do  not  think  it  neces- 
sary in  the  present  case  to  go  into  the 
further  questions  involved  for  the  simple 
reason  that,  in  my  opinion,  E  89  must  be 
strictly  construed,  and  in  this  case  there 
was  no  complete  compliance  with  the 
provisions  contained  therein. 

I  do  not  further  think  that  the  case 
was  one  in  which  the  Court  could  rightly 
have  had  recourse  to  the  provisions  con- 
tained in  S  151,  Civil  P.  C  ,  nor  did,  in 
my  opinion,  the  equities  of  the  case  call 
for  any  such  resort  to  the  provisions  men- 
tioned, even  were  this  course  permissible. 
In  my  opinion,  therefore,  the  case  was 
one  in  which  the  Court  was  bound  to 
confirm  the  sale  In  supposing  that  it 
had  authority  not  to  do  so  and  instead,  to 
accept  the  deposit  made  by  the  judgment- 
debtor,  it  exercised  a  jurisdiction  which 
was  not  vested  in  it  and  it  is,  in  my 
opinion,  the  duty  of  this  Court  to  inter 
fere  The  facts  of  the  decision  in  Yad 
Ram  v.  Sundar  Singh  (3),  which  has 
been  quoted  on  behalf  of  the  non-appli- 
cant 1,  were  highly  peculiar  and  I  am 
unable  to  accept  the  contention  offered  by 
the  latter  that  the  present  application  for 
revision  does  not  lie. 

In  my  opinion,  therefore,  the  present 
revision  application  must  succeed  Tho 
order  of  the  lower  appellate  Court  is  set 
aside  and  the  order  of  the  first  Court, 
dated  30th  October  1926,  confirming  the 
sale  is  restored  The  non-applicant  1 
(judgment-debtor)  must  bear  the  appli- 
cant's costs  both  in  this  Court  and  in 
the  lower  appellate  Court  I  fix  Es.  20 
as  pleader's  fees 

S.J  /R  K  Revision  accepted. 

~15)T.  1    R/1923  Alir3D2=45~AlI"T25  (F.B.), 
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PRIDEAUX,  A.  J   C. 

Ganpat — Appellant, 
v. 

Hangir  and  others — Eespondents 

Second  Appeal  No  13-B  of  1927,  -Deci- 
ded on  26th  July  1928,  from  decree  of 
Dist  Judge,  Amraoti,  D/-  25th  November 
1926,  in  Civil  Appeal  No  41  of  1926. 

(a)  Provincial  Insolvency  Act  (5  of  1920), 
S.  27  (2)— Court  hai  power  to  extend  time  for 
discharge  even  after  expiry  of  the  period. 

The  annulment  of  ajudication  does  not;  ipso* 
facto  .come  into  operation  without  an  express- 
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Order. — This  order  will  govern  Cri* 
minal  Revisions  Nos  304  and  305  of  1927 
also 

These  three  applications  have  been  filed 
by  Chinai,  Mohan  Singh  and  Chittar 
Singh,  who  have  been  convicted  under 
S  506,  I  P  C  ,  and  have  been  directed 
to  execute  bonds  for  keeping  the  peace, 
under  S  106,  Criminal  PC,  by  Eao 
Saheb  Govind  Eao  Sfmkhande,  Honorary 
Magistrate,  First  Class,  Saugor 

Such  applications  under  S.  435,  Crimi- 
nal P  C.,  can  be  entertained  by  the  Dis- 
trict Magistrate  or  Sessions  Judge,  who 
have  concurrent  jurisdiction  in  this  mat- 
ter, and  under  S.  438,  Criminal  P  C  ,  the 
District  Magistrate  or  Sessions  Judge 
may,  if  he  thinks  fit,  report  for  the  orders 
of  this  Court  the  result  of  such  exami- 
nation, and  action  can  then  be  taken  by 
this  Court  under  S  439,  Criminil  P  C. 
Neither  the  District  Magistrate  nor  the 
Sessions  Judge  has  been  moved  in  this 
matter  In  Criminal  Revision  No  237 
0/1927,  Kotval,  A  J  C,  ordered  as 
follows: 

11  I  decline  to  entertain  this  petition  which 
hag  been  m-ida  without  first  having  recourse  to 
tho  Sessions  Judge." 

The     applications    are,   therefore,  dis- 
misse.l  without  notice  to  the  Crown. 
D  B  /R  K          Applications  dismissed 
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MOHIUDDIN,  A   J.  C 
Umed  Hussain — Accused —  Appellant. 

v 
Emperot — Opposite  Party 

Criminal  Appeal  No  117  of  1928,  De- 
cided an  3rd  July  192S,  from  judgment  of 
Sess,  Judge,  Riipur,  D/-  16th  April  1928. 

*  Penal  Code,  Si.  149,  302  and  304— 
Unlawful  assembly — Party  A  having  common 
object  to  rcsiit  process-server  and  cause  hurt 
to  him  and  decree-holder's  agents — Marpit 
beginning  between  them  and  decree-holder's 
party  B— S  member  of  B  inflicting  lathi-blow 
on  P,  a  member  of  A — P  in  return  giving  blow 
to  S  and  causing  fatal  wound — Members  of 
A  other  than  P  are  not  guilty  under  S.  149 — 
P  is  guilty  not  under  S.  302  but  Penal 
Code,  S.  304. 

Certain  persons  who  were  members  of  party 
A  had  the  common  unlawful  object  to  resist 
a  process-server  and  agents  of  the  decree- 
holder  wh"  formed  another  party  B  and  to 
cause  hurt  to  their  pjraona.  Marpit  began 
between  the  two  parties  in  which,  party  A  was 
faring  bidly.  Tlfon  suddenly  S,  a  member  of 


party  B,  came  on  the  acena  and  inflicted  a 
blow  with  his  stick  ou  P,  a  member  of  party 
A,  and  in  return  P  gave  a  blow  to  S  causing 
a  wound  ou  his  head  which  proved  fatal, 

Held  :  that  the  numbers  of  party  A  other 
than  P  were  not  guilty  for  the  offence  of 
murder  on  account  of  their  constructive  liabi- 
lity under  S.  149  .  20  W.  B.  Ci .  5  (F.B.),  Foil. 

[P  16  G  1] 

Held  further  that  under-the 'circumstances 
P  could  nob  bs  said  to  have  committed  offenco 
under  S.  302,  but  only  of  culpable  homicide 
punishable  under  S.  304.  [P  16  C  2] 

H   S  Gour — for  Appellant 
G   P  Dick — for  the  Crown 

Judgment  —  This  appeal  has  been 
filed  on  behalf  of  Unied  Hussein  who 
with  his  three  sons  Amir  AH,  Jawahir 
Ali  alias  Bulaki  and  Wazir  Ali,  and  six 
others,  Santokh,  Lalkhan,  Bilam,  An- 
noop,  Ghasi,  Latli,  has  been  convicted 
under  S  148  and  S.  302  reid  with  S  149, 
I  P  C  ,  and  has  been  sentenced  to  rigor- 
ous imprisonment  for  two  years,  and  to 
transportation  for  life  respectively,  the 
sentences  to  run  concurrently  The 
other  nine  accused  have  been  similarly 
convicted  and  their  appeals  in  this  Court 
are  appeals  Nos  118  to  126  of  1928.  The 
judgment  in  this  appeal  will  govern  the 
other  appeals  also 

The  facts  of  this  case  have  been  men- 
tioned in  sufficient  detail  in  the  judg- 
ment of  the  learned  Sessions  Judge  and 
therefore  I  do  not  consider  it  necessary 
to  repeat  them  here  It  is  an  admitted 
fact  that  a  marpit  took  place  in  the  vil- 
lage Sarwani  on  7th  December  1927 
when  the  possession  of  the  share  belong- 
ing to  Umed  Hussain  was  to  be  delivered 
to  the  'decree-holder  The  prosecution 
case  is  that  all  the  appellants  armed 
with  lathis  came  to  the  place,  in  front  of 
the  house  of  Thandaram,  and  assaulted 
Thandaram,  Bindaram  and  Raghunandan 
Prasad.  The  accused  Umed  Hussain  and 
Jawahir  Ali  allege  that  Thandaram  and 
Bandaram  accompanied  with  10  or  15 
persons  came  to  their  house,  and  after 
some  altercation,  Thandaram  gave  a 
blow  to  Umed  Hussain  and  ordered  his 
men  to  beat,  that  they  took  the  sticks 
of  Bandar  am  and  Sheo  Prasad  and  de- 
fended themselves,  that  many  persons 
who  had  gone  there  hearing  about  the 
marpit  intervened,  and  aa  there  was  a 
big  crowed  in  the  any  an,  in  the  Melee, 
Bandaram's  head  came  into  contact  with 
the  door-frame  and  got  hurt. 

Amir  Ali  and  Wazir  Ali  pleaded  alibi 
and  alleged  that  they  had  gone  to 
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Khamaria  Santokh  stated  that  he  was 
ill  on  that  day  and  did  not  take  pirt  in 
the  not  Lai  khan  alleged  that  he  had 
not  taken  part  in  the  marpit  but  was 
beaten  by  Thandaram  and  his  son  that 
day  at  5  p  m.  Bilam  stated  that  Kashi- 
ram  and  Parsoo  beat  him,  when  Thanda- 
ram, Bandarara  and  others  were  returning 
from  the  Gaontia's  house  Annoop, 
Phasia  and  Latti  'stated  that  they  were 
not* present  at  the  marpit 

A  careful  perusal  of  the  evidence  of 
the  prosecution  witnesses  Mahabir  Prasad 
(P.  W  11),  Righunandan  Prasad  (P  W 
12)  and  Thandaram  (P  W  13)  makes 
it  clear  that  besides  the  two  mazkuris, 
at  least  10  or  12  other  persons  had 
accompanied  the  process-server  Raghu- 
nandan  Pi\isad  when  he  went  to  Rarwani 
on  7fch  December  1927,  and  about  20  or 
25  men  of  Mohwadeh  were  being  taken 
out  of  that  village  by  Mahadeo  (P  W  18) 
to  go  to  Stirw.ini  to  help  the  process 
server  in  binding  over  possession  to  the 
decree-holder.  Mahadeo  has  skated  that 
when  Raghunandan  Prasad  asked  him  to 
arrange  for  men  to  go  with  him,  he  sent 
I'or  his  mukhtiar  Thandaram  and  called 
the  tenants  of  Likhourn  and  Mohwadeh 
to  be  ready  to  go  for  taking  possession  of 
Sarwani  and  Parsapailli  According  to 
Mahabir  Prasad  (P  W  ll)  some  of  the 
men  who  had  accompanied  him,  had 
sticks  It  is  thus  clear  that  the  maz- 
kuris were  accompanied  by  at  least  a 
dozen  persons,  some  of  whom  had  lathis, 
when  they  went  to  the  village  Sarwani,  to 
deliver  possession  Regarding  the  place 
of  marpit,  both  the  parties  have  men- 
tioned two  different  places,  the  lane  in 
front  of  Thandaram's  house  and  the 
angary  of  Umed  Hussain,  as  the  places 
where  the  marpit  took  place  (The 
judgment  hero  discussed  evidence  and 
concluded  that  the  marpit  took  place 
near  the  house  of  Thandaram  and  not  at 
the  house  of  Umed  Hussain  It  then 
proceeded  )  The  nature  of  the  injuries 
found  on  the  persons  of  the  members  of 
the  two  parties  will  give  some  idea  of 
the  marpit  as  it  took  place  The  prosecu- 
tion witnesses  do  not  explain  as  to  how 
the  following  persons  had  injuries  on 
their  persons, 

1      Umed  Hussain. 

2.  Bulaki  alias  Jawahir  Ali. 

3.  Bilam. 

4.  Butru  Sadhu  (alias  Lilkhan). 

5.  Latti. 


The  abovenamed  appellants  were  ex* 
a  mined  by  Assistant  Surgeon  B.  R  Kash- 
yan,  who  on  examination  found  that 
Umed  Hussain  had  two  injuries,  Bulaki 
one  injury,  Bilam  two  injuries,  Butru 
Sadhu  one  injury  and  Latti  one  wound. 
On  the  other  side  Bandaram  received  in- 
juries, which  resulted  in  his  death. 
Thandaram  had  a  contused  wound  and 
an  inflammation,  and  the  process-server 
one  contused  wound.  It  is  thus  fairly 
obvious  that  the  party  of  the  appellants 
had  received  more  injuries  in  the  marpit, 
before  Bandaram  arrived  on  the  scene, 
who,  according  to  the  prosecution  case, 
was  the  last  one  to  arrive  there,  while 
the  marpit  was  going  on 

In  the  report  made  by  Balmufcund,  it 
was  stated  Radhram  Dhimar,  Rat  an 
Dhobi  and  Tehari  Chamar  had  accom- 
panied the  mazkuri,  but  out  of  these  only 
Sadhram  Dhimar  has  been  examined  on 
behalf  of  the  prosecution  The  other 
two  have  not  been  examined,  and  if  they 
were  eye-witnesses  they  ought  to  have 
been  examined  by  the  prosecution  Hav- 
ing held  that  the  marpit  took  place  in 
the  lane  near  Thandaram's  house,  bet- 
ween Umed  Hussain  and  his  party  and 
Thandaram's  pirfcy,  the  evidence  adduced 
by  the  defence  about  the  marpit  has  to  be 
discarded,  and  reliance  can  only  be  placed 
on  the  prosecution  evidence  From  a 
careful  perusal  of  that  evidence  and  tak- 
ing into  consideration  the  defence  evi- 
dence about  alibi,  I  find  that  all  the  ten 
accuser!  were  present  at  the  scene  of 
occurrence  and  took  part  in  the  riot 
(Judgment  then  discussed  evidence  and 
concluding  that  only  an  offence  under 
S  147,  and  not  one  under  S  146  wag 
committed  proceeded.)  The  next  point 
which  requires  consideration  is  as  to 
whether  all  the  appellants  are  construc- 
tively liable  for  the  deifch  of  Bandaram 
and  their  conviction  under  S  302  read 
with  S  149  is  correct  The  charge  in 
this  case  is  defective,  and  does  not  state 
clearly  as  to  how  the  appellants  are 
constructively  liable  for  the  murder  of 
Bandaram  It  was  stated  in  the  charge 
that  the  common  object  of  the  unlawful 
assembly  was  to  resist  the  process-server, 
by  force  from  delivering  possession  of 
the  property,  and  to  cause  hurt  to  'the 
persons  of  the  process-server  and  agents 
of  the  decree-holder.  There  is  no  reli- 
able evidence  on  record  to'  show  as  to 
what  took  place  before  Umed  Hussain 
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and  his  companions  arrived  on  the  scene, 
and  even  according  to  the  prosecution 
evidence,  they  did  not  all  come  together, 
but  came  from  different  sides.  I  have 
already  held  that  the  possession  of  deadly 
weapons  has  not  been  satisfactorily 
proved  and  it  may  safely  be  presumed 
that  the  appellants  had  lathis  or  sticks, 
similar  to  the  ones  which  the  companions 
of  Thandaram  were  carrying.  The  ap- 
pellants were  not  in  greater  numbers  than 
the  party  of  Thandaram,  and  when  they 
came  with  the  common  object  which  has 
been  stated  in  the  charge,  they  could  not 
be  said  to  have  known  that  the  offence 
of  murder  was  likely  to  be  committed 
The  nature  and  the  number  of  the  in- 
juries inflicted  on  the  injured  persons 
except  Bandaram  is  a  clear  indication 
that  the  appellants'  party  was  faring 
badly  and  had  received  more  injuries 
Bandaram's  sudden  appearance  with  a 
stick  changed  the  whole  thing,  as  he 
started  giving  blows  to  Lalkhan  and 
Ldtti  as  soon  as  he  came  out,  and  accord- 
ing to  Thandaram  (P  W.  13),  aimed  his 
stick  at  Amir,  which  did  not  hit  him, 
alter  which  Amir  with  great  force,  aimed 
his  lathi  on  the  head  of  Bundaram  and 
hit  him  on  the  head  This  cise  seems 
to  be  similar  to  the  one,  Queen  v  Sabed 
Ah  (1),  in  which  the  following  was 
held  : 

11  Where  a  certain  number  of  persons,  mem-' 
bera  of  an  unlawful  assembly  (party  A)  attacked 
another  party  B  who  ware  in  occupation  of 
land,  with  the  view  to  drive  them  off  the  land 
by  force,  and  one  of  the  members  in  party  A 
fired  a  gun  at  and  killed  one  of  tho  persons  in 
party  B,  in  consequence  of  a  sudden  and  un- 
expected resistance  which  was  offered  by  a 
party  JEJ,  it  was  held  (Ainsh,  J  ,  dissenting)  on 
a  consideration  of  the  evidence  that  the  per- 
sona composing  party  A  other  than  the  person 
who  fired  the  gun  could  not  bo  convicted  of 
murder  under  S.  149,  Penal  Code.  The  con- 
viction was  altered  under  the  circumstances 
to  one  of  rioting  armed  with  a  deadly  weapon 
under  S.  148,  Ponal  Code." 

It  has  not  been  made  out  by  the  evi- 
dence satisfactorily  that  the  appellants 
knew  it  to  be  likely  that  the  offence  of 
murder  would  be  committed  in  the  pro- 
secution of  the  common  object  and,  there- 
fore, all  the  appellants  cannot  be  made 
liable  for  the  act  of  the  individual  who 
caused  the  fatal  injury,  the  contused 
wound,  above  the  left  eye-brow  of  Banda- 
nna.  The  appellants  are  not  guilty  for 
the  offence  of  murder  on  account  of 
their  constructive  liability  under  S.  149, 

(1)  20  W.  E.  Or.  5=11  B.  L.  B.  847  (F.B.). 


I.  P  C.  (The  judgment  then  discussed 
evidence  about  Amir  Ali  and  continued.) 
The  evidence  of  these  witnesses  makes- 
it  clear  that  Bandaram  had  inflicted  a 
lathi  blow  on  the  head  of  Amir  Ali  and 
immediately  after  that  blow,  Amir  Ali 
hit  Bandaram.  Uuder  these  circum 
stances,  the  offence  committed  by  Amir 
Ali  is  not  one  under  S.  302,  I.  P  C., 
but  is  culpable  homicide  not  amounting 
to  murder,  punishable  under  S  304, 
I  P  C.  As  he  inflicted  a  blow  with  a 
stick  on  the  head  and  as  the  blow  must 
have  been  inflicted  with  sufficient  force, 
because  it  resulted  in  the  death  of  Banda- 
ram, he  must  have  known  that  such  act 
of  his  would  be  likely  to  cause  death, 
Considering  the  age  of  the  appellant  Amir 
Ali  and  the  other  facts  of  the  case,  u> 
sentence  of  rigorous  imprisonment  for 
five  years  will  be  sufficient  to  meet  the- 
ends  of  justice  in  this  case. 

Righuna-ndan  Prasad  was  beaten  by 
S.intokh  and  Jawahir  Ali,  Thandaram 
was  boaten  by  Wazir  Ah,  Anoop  Bilari 
and  Ghasia  and  Bandaram  by  Umed 
Hussam,  Bulaki  and  Amir  Ali,  Santokh, 
Jawahir  Ali,  Wazir  Ali,  Anoop,  Ghasia, 
Bilam  and  Umcd  Hussam,  are,  therefore, 
convicted  under  S  323,  I  P  C  ,  and 
sentenced  to  rigorous  imprisonment  for 
one  year  each,  the  sentence  to  run  con- 
currently along  with  that  passed  under 
S  147,  I.P  C. 

The  result  of  this  appeal  is  that  the 
appellant's  conviction  under  S.  148  and 
S  302,  read  with  S..  149,  I  P  C,,  is  set 
aside  and  he  is  convicted  under  S  147, 
and  S  323,  I  P.  C  He  is  sentenced 
to  rigorous  imprisonment  for  one  year 
for  each  of  the  otfences,  the  sentences  to 
run  concurrently  This  order  also  ap- 
plies to  Bulaki  alias  Jawahir  Ali,  Wazir 
Ali,  Santokh,  Bilan,  Anoop  and 
Ghasia. 

Amir  Ali  is  convicted  under  Ss.  304 
and  147,  I  P  C,  and  is  sentenced  to 
rigorous  imprisonment  for  five  years  and 
one  year  respectively,  the  sentences  to 
run  concurrently 

Lalkhan  and  Latti  are  convicted  under 
S.  147,  I  P.  C.,  and  sentenced  to  rigor- 
ous imprisonment  for  one  year 

S  N./R  K  Sentences  reduced. 
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GHCJLAM  MOHICJDDIN,  A.  J.  G. 
Naiihe  arid  another — Appellant . 

v. 

Gandeo  and  others — Respondents 
Seaond  Appaal  No  427  of  1926,  Decided 
on  18th  June  1923,  from  decree    of    Addl. 
Dist  Judge,  Riipur,  D/-  12th  April  1926, 
in  Civil  Appeal  No  16  of  1926. 

£.  P.  Land  Revenue  Act,  S.  220 — Suit  for 
possession  of  abadi. 

A  suit  for  possession  of  an  abadi  site,  by  a 
oosharer  to  whose  share  it  has  fallen,  against 
persons  who  own  another  patti  in  the  same 
village  can  ba  entertained  by  civil  Courts 

[P  17  G  2] 

G.  R  Deo— for  Appellants. 

V.  R   Dhoke — for  Respondents. 

Judgment  — The  plaintiffs  have  filed 
this  suit  for  possession  of  an  abadi  site 
used  as  ban  against  the  defendants  who 
own  another  pitti  in  the  same  village. 
The  defendant  stated  that  they  have  been 
in  possession  of  the  plot  for  the  last  40 
years,  and  that  the  plaintiffs'  claim  was 
barred  by  time  The  trial  Court  found 
that  1st  April  1925  was  the  date  from 
which  the  partition  order  was  to  take 
effect  and  that  the  plot  in  suit  was  allot- 
ted to  the  plaintiffs,  and,  therefore  dec- 
reed plaintiffs1  claim  The  defendants 
filed  an  appeal  in  the  Court  of  the  Addi- 
tional District  Judge,  which  was  dis- 
missed 

The  first  point  which  is  urged  on  be- 
half of  the  appellants  is  that  the  lower 
appellate  Court  his  not  properly  cons- 
trued Ex.  P-2,  the  order  of  the  partition- 
ing officer,  in  holding  that  the  previous 
possession  of  the  respective  cosharers 
over  abadi  was  disturbed.  It  ia  clear 
from  the  order  that  the  abadi  land  was 
divided  and  it  is  admitted  by  the  defen- 
dants that  the  land  in  suit  fell  into  plain- 
tiffs' patti.  The  interpretation  which 
has  been  put  by  the  lower  appellate 
Court  on  the  order  as  contained  in  Ex. 
P-2  that  the  possession  of  the  abadi  land 
will  be  given  to  the  co sharer  in  whose 
patti  it  falls,  seems  to  be  correct. 

The  next  point  which  was  urged  was 
about  the  jurisdiction  of  the  civil  Court 
to  entertain  this  suit.  It  was  argued  that 
.the  revenue  Court  could  have  delivered 
possession  under  B,  31,  Land  Revenue 
Act,  and  the  oivil  Court  cannot  do  so. 
Matters  excepted  from  the  jurisdiction  of 
he  oivil  Court  are  mentioned  in  S.  220, 
1929  N/3  ft  4 


Land  Revenue  Act,  and  the  said  Acb  con- 
tains no  provision  that  the  oivil  Court  is 
precluded  from  trying  a  suit  of  the  nature 
of  this  suit.  The  suit  oould  be  enter- 
tained in  the  civil  Courts  and  they  have 
jurisdiction  to  try  such  such  suits. 

The  last  ground  is  about  the  inquiry 
which  was  not  made  about  the  period  of 
the  appellants'  possession.  The  cause  of 
action  in  favour  of  the  -plaintiffs  accrued 
after  the  passing  of  the  order  by  the  par- 
titioning officer  and,  therefore,  an  inquiry 
about  the  period  of  appellants1  possession 
was  not  necessary. 

The  appeal  thus  fails  and  is  dismissed 
with  costs 

H.K  Appeal  dismissed. 
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Full  Bench 

PRIDEAUX,  KINKHEDE  AND 
KOLHATKAR,  A.  J.  CS. 

Gola — Accused — Appellant, 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  205  of  1927,  Deci- 
ded on  17th  July  1928,  from  judgment  of 
Sess  Judge,  Saugor,  D/-  15th  October 
1927. 

(a)  Interpretation  of  Statute!  —  General 
later  law  does  not  abrogate  special  one  by 
mere  implication. 

A  general  Acb  ia  to  ba  so  construed  aa  not  to- 
repeal  a  particular  one,  that  ia  one  directed 
towards  a  special  object.  A  general  laiar  law 
does  not  abrogate  a  special  oqe  by  mere  impli- 
cation: Mary  Seward  v.  Vera  Crus,  (1884)  10  A* 
C.  59,  Rel.  on.  .  [P  31  0  1] 

**(b)  Criminal  P.  C.,  S.  162— S.  162  a» 
amended  by  Act  18  of  1923  does  not  repeal 
or  affect  Evidence  Act  ,  S.  27. 

The  provisions  of  8.  27,  Evidence  Act  are/ 
quite  independent  of  those  of  S.  162,  Criminal 
P.  C.,  and  the  amended  S.  162  does  not  repeal 
or  in  any  way  affect  S.  27  •  A.  I.  R.  1926  Rang. 
116  (F.B.)  ;  A.  I.  R.  1926  Lah.  88  ;  A,I.R,  192* 
Mad.  574  and  A.  I.  R.  1928  Nag.  108,  Appr,  : 
A.  I.  R.  1927  Cat.  17  ;  A.  I.  R.  1926  Pat.  232  ; 
A.  I.  R.  1925  Rang.  101  and  A.I.R.  1926  Ring* 
116  (F.B.),  Ref.  ;  A.  I.  R.  1926  Nag.  368,  Dis*» 
from.  [P  29  0  2] 

(c)  Interpretation  of  Statute!—  Margin»r 
notei. 

Although  a  marginal  note  does  not  form  part 
of  a  particular  section  it  is  of  some  assistance- 
in  properly  construing  a-  section.  [P  20  0  2] 

(d)  Evidence  Act,   S.  27— S.  27  relates   to- 
statement  of  accused  while  in  police  custody 
and  not  prior  to  his  arrest  or  detention. 

Section  27  relates  to  a  statement  made  by  an. 
accused  person  while  in  police  ?u  itody,  and) 
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not  fco  a  statement  made  by   him   prior  to   his 
arrest  and  detention  in  such  custody. 

[P  21  C  1,  2] 

(e)  Criminal  P.  C.,   Si.  160,  161  and  162— 
Meaning  of  "any  person"  explained. 

The  expression  "any  parson"  used  in  Ss.  160, 
161  and  162  has  one  and  the  same  meaning 
and  denotes  one  and  the  same  class  of  persons. 
That  class  is  described  with  sufficient  accu- 
rancy  in  S.  160,  in  which  the  expression  is  for 
the  fiist  time  used.  Every  person  belonging  to 
that  class  must  be  a  person  who  is  within  the 
limits  of  the  station  of  the  police  officer  mak- 
ing the  investigation,  or  in  an  adjoining  sta- 
tion, who  from  the  information  given  or  other- 
wise appears  to  be  acquainted  with  the  cir- 
cumstances of  the  case,  and  who  is  bound  to 
attend  on  an  order  in  writing  being  issued  to 
him  by  the  said  officer.  An  accused  person 
who  is  in  police  custody  cannot  fall  under  this 
class  of  persons,  for  the  simple  reason  that  the 
question  of  a  summons  being  issued  to  him 
and  of  the  obligation  to  attend  cannot  possibly 
arise  in  his  case,  he  being  in  police  custody. 

[P  19  C  2,  P  20  O  1] 

(f)  Evidence   Act,    S.  27— S.  27    refers    to 
statement  by  accused  in  police  custody  while 
S.  162,  Criminal  P.  C.,    refers    to    statement 
during  the  course  of  investigation— Criminal 
P.  C.,  S.  162. 

Section  27  is  confinsd  in  its  operation  to  an 
incriminating  statement  by  an  accused  person 
while  in  police  custody  ,  while  S.  162  contains 
a  general  provision  embracing  all  statements 
made  by  persons  examined  in  the  course  of  an 
investigation,  [P  21  C  1] 

G.  L.  Subhedar  —  ioT  Appellant. 

G   P.  Dick — for  the  Crown 

Order  of  Reference 

Kolhatkar,  A.  J.  C  —The  appellant, 
Gola  and  one  Bamdas — appellant  in  ap- 
peal No.  204  of  1927— were  convicted  of 
the  offence  of  murder  under  S  302,  I  P.C 
by  the  Sessions  Judge  of  Saugor,  for  hav- 
ing killed  one  Goun  Shankar  and  his 
wife  Mt.  Sukhrani,  and  both  were  sen- 
tenced to  death  on  15th  October  1927. 
These  two  appeals  were  heard  together 
by  a  Bench  of  this  Court  consisting  of 
Hallifax  and  K  B  Mohiuddin,  A.  J.  Cs. 
Both  of  them  agreed  about  the  correctness 
of  Gola's  conviction  under  S  302,  I.P  C  , 
but  differed  in  regard  to  the  guilt  of 
Bamdas,  Hallifax,  A.  J.  C.,  being  of 
opinion  that  the  guilt  of  Bamdas  was 
clearly  established,  and  that  the  case 
against  him  was  stronger  than  that  against 
Gola,  and  K.  B.  Mohiuddin,  A.  J,  C  , 
being  of  opinion  that  the  evidence  against 
Bamdas  was  not  sufficient  for  his  convic- 
tion. The  appeal  of  Bamdas  was  there- 
upon referred,  under  S.  429,  Criminal 
P  0.,  to  Prideaux,  A.  J.  C.,  who  held 
that  the  evidence  against  Bvmdas  was  not 
sufficient.  Bamdas  was  consequently  ac- 
quitted. After  his  acquittal  Hallifax, 


A.  J.  C,,  reconsidered  his  judgment  in 
view  of  the  opinion  already  expressed  by 
him  to  the  effect  that  the  case  against 
Bamdas  was  stronger  than  that  against 
Gola  and  arrived  at  the  conclusion  that, 
if  the  statement  made  by  the  appellant 
Gola  Khangar  to  the  police  officer  was 
excluded  from  the  evidence,  as  it  must  be, 
there  was  not  sufficient  evidence  on  record 
to  justify  Gola's  conviction,  and  that 
therefore  he  should  be  acquitted.  As 
regards  the  admissibility  of  the  aforesaid 
statement  of  Gola,  he  was  of  opinion  that 
it  was  inadmissible  in  evidence  on  the 
ground  that  S.  27,  Evidence  Act,  had  been 
repealed  by  S.  162,  Criminal  P.  C.,  as 
amended  by  the  amending  Acts  of  1923  ; 
while  K.  B.  Mohiuddin,  A.  J.  C.,  express- 
ing his  agreement  with  Hallifax,  A  J.  C,, 
in  the  view  taken  by  the  latter  in  regard 
to  the  effect  of  the  amended  S  162,  Cri- 
minal P  C.,  on  the  provisions  of  S.  27, 
Evidence  Act,  was  of  opinion  that  apart 
from  the  aforesaid  estitement  of  the  ap- 
pellant Gola  mado  to  a  police  officer,  there 
was  sufficient  evidence  on  record  to  esta- 
blish his  complicity  in  the  murder  of 
Gouri  Shankar.  The  two  Judges  being 
thus  divided  in  opinion  in  regard  to  Gola's 
guilt,  the  case  has  been  referred  to  me 
under  S  429,  Criminal  P.  C  ,  for  record- 
ing my  opinion  on  the  siid  pjinfc. 

In  view  of  the  conflicting  decisions  of 
the  Judges  of  this  Court  in  regard  to  the 
applicability  oE  S.  27,  Evidence  Act,  the 
learned  Government  Advocate  requests 
that  the  matter  should  be  referred  to  a 
Full  Bench.  His  request  is  opposed  by 
the  appellant's  learned  counsel.  I  have 
been  referred  by  the  former  to  the  decision 
of  a  Bench  of  this  Court  consisting  of 
Findlay,  J.  C.,  and  Macnair,  A.  J.  C., 
in  Sheobalakprasad  v.  Emperor  (ij,  in 
which  it  was  held  that  S,  27,  Evidence 
Act  was  not  repealed  by  the  amended 
S  162,  Criminal  P.  C.,  The  same  view 
was  expressed  by  Mitchell,  A  J.  C., 
in  Rama  v  Emperor  (2),  decided  by  a 
Bench  consisting  of  Hallifax,  A  J  C., 
and  Mitchell,  A.  J.  C.,  while  on  the  other 
hand  the  contrary  view  has  been  expressed 
by  Hallifax,  A.  J.  C.,  in  the  latter  case, 
as  well  as  in  the  present  cise,  and  it  has 
been  adopted  by  K.  B.  Mohiuddin,  A.J.O. 
As  at  presenb  inclined  my  personal  view 
is  that  S.  162,  Criminal  P.  C,  has  no 

(1)  A.  I.  B.  1926  Nag.  108. 

(2)  Criminal    Appeal  No.  65-B  oE   1125,    Da- 
cided  on  the  14th  October  1926. 
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reference  to  a  statement  made  by  an  ac- 
cused while  in  police  custody,  and  that 
it  does  not  repeal  nor  in  any  way  affect 
the  provisions  of  S.  27,  Evidence  Act, 

Gola's  statement  made  to  the  police  at 
Gunjora,  in  consequence  of  which  a  blood 
stained  axe  was  found  conceiled  in  bhusa, 
constitutes  an  important  piece  of  incri- 
minating evidence  against  him.  Its  ad- 
missibility  or  otherwise  rests  solely  on 
the  legal  question  whefcher  S.  27,  Evidence 
*ct,  has  been  repealed  by  the  amended 
S.  162,  Criminal  P.  0  Although  Hallifax, 
A.  J  C.,  has  not  expressed  in  clear  terms 
that  there  \\ould  be  sufficient  evidence  to 
•sustain  Gola's  conviction  under  S  302, 
I.  P,  C  ,  if  his  statement  made  to  a  police 
officer  at  Gunjora  were  admitted  in  evi- 
dence, the  conclusion  reached  by  him, 
referred  to  above,  however,  involves  the 
necessary  implication  of  the  sufficiency  of 
the  evidence  against  Gola,  if  it  be  held 
to  include  the  aforesaid  statement  made 
by  him  to  a  police  officer  Having  regard 
to  these  facts  and  the  divergence  of  judi- 
cial opinion  expressed  by  the  Judges  of 
this  Court,  it  seems  to  ma  to  be  necessary, 
in  order  to  ensure  uniformity  in  the  ad- 
ministration of  criminal  instice,  to  refer 
the  following  question  to  a  Full  Bench  • 

11  Doss  the  amantb'l  S.  1G2,  Cnminil  P  C  , 
repeal  or  in  any  way  affsct  S,  27,  Evidence 
Aci  ?" 

As  the  present  appeil  out  of  which  this 
question  arises  was  heard  by  a  Bench  of 
two  Judges,  the  question  will  have,  in 
view  of  S.  9,  Central  Provinces  Civil 
Courts  Act,  to  be  referred  tc  a  Fall  Bench 
I  would  therefore  request  that  if  the 
Judicial  Commissioner  thinks  that  the 
aforesaid  question  is  a  fit  one  for  being 
referred  to  a  Full  Bench,  it  may  be  so 
referred,  and  the  said  Bench  may  be  cons- 
tituted. 

Opinions 

Kolhatkar,  A  J.  C — The  question 
referred  to  the  Full  Bench  is  : 

"  Does  the  amsnded  S.  162,  Criminal  P.  C., 
repeal  or  m  any  way  affect  S.  27,  Evidence 
Act  >" 

The  question  involves  a  construction  of 
S  162,  Criminal  P  C.,  and  especially 
the  expression  "any  person"  used  therein. 
Although  words  are  to  be  interpreted  ac- 
cording to  their  ordinary  and  natural 

meaning  : 

11  general  words  admit  of  indefinite  exten- 
sion or  restriction,  according  to  the  subject  to 
which  they  relate,  and  the  scopa  and  objoct  in 
contemplation.  They  may  convey  faithfully 
enough  all  that  was  intended,  and  yet  com- 


prise also  much  that  was  not  ;  or,  be  so  res- 
tricted in  msaning  as  not  to  raaoh  all  the  cases 
which  fall  within  the  real  intention"  vide 
Maxwell  on  the  Interpretation  of  Statutes, 
sixth  edition,  p.  38." 

Further  it  is  an  elementary  rule  of 
construction  vide  p  36  of  the  same  bosk  : 

"  that  a  thing  which  ia  within  the  letter  of  a 
statute  will  ganorally  be  construed  as  not 
within  the  statute  unless  it  b3  also  within  the 
i"3,>l  intention  of  the  legislature,  and  the 
words,  if  sufficiently  flexible,  must  ba  cons- 
trued in  th3  sense  which,  if  less  corrrct  gram- 
matically, is  more  in  harmony  with  that  in- 
tention.11 

It  follows  therefore  that  : 

11  evary  clause  of  a  statute  should  be  con- 
strued with  reference  to  the  context  and  the 
other  clauses  of  tha  Act,  so  as,  so  far  as  possi- 
ble, to  make  a  consistent  enactment  of  the 
whole  statute  or  series  of  statutes  relating  to 
the  subject-matter  "  :  vide  p.  40  of  the  same 
book  " 

Thus  the  intention  of  the  legislature  is 
to  be  gathered  from  the  ordinary  meaning 
of  the  clause  used  in  the  statute,  as  well 
ag  from  the  context  in  which  fchafc  clause 
appsirs  in  the  statute.  In  other  words, 
words  use  I  in  a  section  of  the  Act  are  to  be 
reid  and  construed  in  the  light  of  the  con- 
text. Now  83  160, 161  and  162,  Criminal 
P.C  ,  form  a  group  by  themselves  dealing 
wifch  investigation,  the  summoning  find 
examination  of  the  persons  to  be  examined 
in  the  course  of  the  investigation,  and  the 
extent  to  which  the  statements  of  such 
persons  are  to  be  used  in  au  enquiry  or 
trial  held  by  a  Magistrate  or  a  Judge 
after  the  completion  of  the  investigation. 
The  next  thing  to  be  noted  is  that  the 
expression  "any  person"  is  used  in  all  the 
three  sections  On  a  perusal  of  the  three 
sections  it  seems  to  me  that  the  expres- 
sion "any  person"  used  therein  has  one 
and  the  same  meaning  and  denotes  one 
and  the  same  class  of  persons.  That  class 
is  described  with  sufficient  accuracy  in 
S.  160,  in  which  the  expression  is  for  the 
first  time  used.  Every  person  belonging 
to  that  class  must  be  a  person  who  is 
within  the  limits  of  the  station  of  the 
police  officer  making  the  investigation, 
or  in  an  adjoining  station,  who  from  the 
information  given  or  otherwise  appears 
to  be  acquainted  with  the  circumstances 
of  the  cise,  and  who  is  bound  to  attend 
on  an  order  in  writing  being  issued  to 
him  by  the  said  officer  Now  an  accused 
person  who  is  in  police  custody  cinnot 
full  under  this  class  of  persons,  for  the 
simple  reason  that  the  question  of  a  sum- 
mon^ being  issued  to  him  and  of  the  ob- 
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ligation  to  attend,  cannot  possibly  arise 
in  his  case,  he  being  in  police  custody. 
It  has  accordingly  been  held  in  Queey- 
EmprebS  v.  Saminatha  (3)  and  in  Em- 
peror v.  Satan  (4),  that  S.  160,  Criminal 
P.  C.,  does  not  empower  the  investigating 
officer  to  require  the  attendance  of  an 
accused  person  to  answer  the  complaint 
made  against  him.  It  is  observed  in  the 
former  case  that  : 

"  The  intention  of  the  legislature  seems  to 
have  bean  only  to  provide  a  facility  for  obtain- 
ing evidence,  and  not  for  procuring  the  atten- 
dance of  the  accused,  who  may  be  arrested  at 
any  time,  if  necessary,  without  a  warrant," 

The  construction   of   S  160,   Criminal 
P.  C.,  adopted  in  these  oases  has   uiy    full 
concurrence      This  section  aims  at  secur- 
ing the  attendance  of  persons  who   would 
supply  the  necessary  information  in  regard 
to  the  commission  of  the  offence,  and  who 
would  be  examined  as   witnesses   in   the 
enquiry  or  trial  to  be  held    in   regard    to 
the  said  offence     It  admits  of  no  reasona- 
ble doubt  therefore  that  8.  160  has  refer- 
ence to  the   persons    to    be    examined    as 
witnesses  in  the  trial   or  enquiry    to    be 
held  after  the  completion  of  the  investiga- 
tion.    As  an  accused  cannot  be   examined 
is  a  witness  either  for  or  against  himself, 
he  cannot    be   included    in   the   class   of 
persons  referred  to  in    the   section.     The 
next  5  161  provides  for  the  examination 
}f  persons  who  are  to  be  summoned  under 
5.  160,  and  whose  attendance    before   the 
investigating   officer  is   made  obligatory 
thereunder.     It  thus  refers  to  'the   same 
class  of  persons  which    is  referred    to   in 
the     preceding    section.     As   regards  the 
marginal  notes,    although   they   are  not 
ordinarily  referred  to  for  the  purposes  of 
construing  an    Act,    the    rule   regarding 
their  rejection  for  the  purposes   of  inter* 
pretation  is  now  of  imperfect  obligatioa  : 
vide    Maxwell  on   the   Interpretation   of 
Statutes,  p.  76.     Collins,   M.  R    observes 
in  the  case  Bushell  v.  Hammond  (5)  : 

"  The  side  note,  although  it  forma  no  part  of 
the  section,  is  of  some  assistance,  inasmuch  as 
it  shows  the  drift  of  the  section." 
The  marginal   note  of   8.161,   Criminal 
P.  C.  runs  as  follows: 

11  Examination  of  witnesses  by  police." 

Similarly  the  marginal  note  of  S.  160 
refers  to  the  police  officer's  power  to  re- 
quire attendance  of  witnesses.  Both  the 

(3)  [1884]  7  Mad.  274  (F.B.). 

(4)  [1902]  4  Bom.  L.  R.  644. 

(5)  [1904]  2  K.  B.  563=78  L.  J.  E.  B.  1005= 
52  W.  B.  458=91  L.  T.  1=68  J.   P.  870= 
20  T.  I*.  B.  418. 


notes  make  mention  of  witnesses  as  the 
persons  referred  to  in  the  two  sections. 
Although  a  marginal  note  does  not  form 
part  of  the  section,  it  is  of  some  assis- 
tance in  properly  construing  a  section. 
It  has  been  held  in  Queen  Empress  v. 
Jadab  Das  (6).  that  it  is  not  permissible 
for  the  investigating  officer  to  examine  an 
accused  person  under  S.  161.  Criminal 
P.  C.  The  next  S.  162  deals  with  the 
very  limited  extent  to  which  statements 
made  by  persons  examined  under  S.  161 
in  the  course  of  the  investigation  can  be* 
used  in  the  course  of  enquiry  or  trial  held 
by  a  Magistrate  or  a  Judge.  Although  the* 
expression  "  any  person  "  used  in  S.  162 
is  a  very  general  one  and  admits,  accord- 
ing to  its  ordinary  meaning,  of  including 
an  accused  person,  the  context  leaves  no 
doubt  that  it  denotes  the  class  of  persons 
who  are  bound  under  8,  160  to  attend  on 
a  summons  being  issued  by  the  investiga- 
ting officer,  who  are  examined  undei 
S.  161,  and  who  are  intended  to  be  exa- 
mined as  .  witnesses  in  the  enquiry  01 
trial  following  the  investigation,  and  that 
it  cannot  consequently  have  any  reference 
to  an  accused  person. 

There  are  several  other  considerations 
which  warrant  the  construction  adopted 
by  me.  There  are  no  explicit  words  in 
8.  162,  Criminal  P  C  ,  indicating  thab 
the  legislature  intended  to  repeal  the. 
provisions  of  8.  27,  Evidence  Act  As- 
observed  in  Maxwell  on  the  .Interpreta- 
tion of  Statutes  at  p.  296: 

11  Repeal  by  implication  is  not  favoured  .  .  . 

It    is    a    reasonable    presumption 

that  the  legislature  did  not  intend  to  keep 
really  contradictory  enactments  on  the  sta- 
tute-book, or  on  the  other  hand,  to  effect  so 
important  a  measure  as  the  repeal  of  a  law 
without  expressing  an  intention  to  do  so.  Such 
an  interpretation,  therefore,  is  not  to  be  adopt- 
ed, unless  it  be  inevitable.  Any  reasonable 
construction  which  affords  an  esoape  from  it 
js  more  likely  to  be  in  consonance  with  tho 
r3al  intention." 

Maxwell  further  observes  at  p.  149: 
"It  ia  in  the  least  degree  improbable  that  the 
legislature  would  overthrow  fundamental  prin- 
ciples, infringe  rights,  or  depart  from  the  gene- 
ral system  of  law,  without  expressing  its  in- 
tention with  irresistible  clearness;  and  to  give 
any  such  effect  to  general  words,  simply  be- 
cause they  have  that  meaning  when  used 
either  in  their  widest  or  usual  or  their  natural 
sense,  would  be  to  give  them  a  meaning  other 
than  that  which  was  actually  intended.  Gene- 
ral words  and  phrases,  therefore,  however  wide 
and  comprehensive  they  may  be  in  their  literal 
sense,  must,  usually,  be  construed  as  being 

(6)  [1899]  27  Cal.  295=40,  W.  N.  129. 
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limited  to  the  actual  objects  of  the  Act,  and  aa 
Dot  altering  the  law  beyond.11 

All  these  observations  hold  good  in  the 
(present  caee.  I  find  it  hard  to  believe 
that  the  legislature  intended  to  repeal 
the  substantive  law  embodied  in  S.  27, 
Evidence  Act,  by  mere  implication  by 
enacting  8.  162,  Criminal  P.  0.,  which  is 
an  adjective  law  dealing  with  procedure. 
The  desirability  of  avoiding,  as  -far  as 
possible,  a  conflict  between  the  provisions 
of  two  different  Acts  has  been  emphasi- 
zed in  Ranga  Charya  v  Dasacharya  (7) 
and  in  Jogendra  Chandra  Roy  v  Shy  am 
Das  (8).  Again  the  question  under  con- 
sideration admits  of  being  looked  at  and 
considered  from  another  standpoint.  A 
general  Act  is  to  be  so  construed  as  not  to 
repeal  a  particular  one,  that  is  one 
directed  towards  a  special  object.  A 
general  later  law  does  not  abrogate 
a  special  one  by  mere  implication.  It  is 
remarked  by  Lord  Selborne  in  the  case  of 
Mary  Seward  v.  The  Vera  Cruz  (9): 

"  Where  general  word  a  in  a  later  Act  are 
capable  of  reasonable  and  sensible  applica- 
tion without:  extending  them  to  subjects  spe- 
cially dealt  with  by  earlier  legislation  you  are 
not  to  hold  that  earlier  and  special  legislation 
indirectly  repealed,  altered  or  derogated  from 
merely  by  force  of  general  words,  without  any 
indication  oE  a  particular  intention  to  do  so." 

Now  S.  27,  Evidence  Act,  is  confined  in 
its  operation  to  an  incriminating  state- 
ment by  an  accused  person  while  in 
police  custody;  while  S.  162,  Criminal 
P  C.,  contains  a  general  provision  em- 
bracing all  statements  made  by  persons 
examined  in  the  course  of  an  investiga- 
tion. It  is  clear,  therefore,  in  view  of 
the  rule  of  interpretation  underlying  the 
aboxe  remarks  of  Lord  Selborne  that  as  a 
general  statute  is  to  be  so  construed  as 
not  to  repeal  a  particular  one  directed  to- 
wards a  special  object,  the  provisions  of 
S.  27,  Evidence  Act,  must  be  held  to  be 
not  overridden  nor  in  any  way  affected  by 
those  of  S.  162,  Criminal  P.  C. 

It  is  no  doubt  true  that  prior  to  his 
arrest  and  detention  in  police  custody,  an 
accused  person  will  answer  the  descrip- 
tion of  the  class  of  persons  referred  to  in 
S.  160,  Criminal  P.  C.,  and  will  conse- 
quently be  liable  to  be  examined  by  the 
investigation  officer  under  S.  161,  Crimi- 
nal P.  C.  But  S.  27,  Evidence  Act,  re- 
lates to  a  statement  made  by  an  accused 

(7)  [1913]  37  Bom.  231=19  I.G.  887=15  Bom. 

L.  R.  178. 

((8)  [1909]  86  Oal,  048. 
rfOJ  [1884]  10  A.  0.  59. 


person  while  in  police  custody,  and  not  to 
a  statement  made  by  him  prior  to  his 
arrest  and  detention  is  such  custody. 
The  question  whether  a  statement  made 
by  an  accused  person  prior  to  his  arrest 
in  the  course  of  the  police  investigation 
is  governed  by  S.  162  does  not  therefore 
properly  arise  in  the  present  case,  being 
beyond  the  scope  of  this  reference. 

Having  dealt  so  far  with  the  question 
of  the  construction  of  S.  162,  'Criminal 
P.  C.  in  the  light  of  the  context,  I  shall 
now  proceed  to  consider  the  views  ex- 
pressed by  the  several  High  Courts  on 
the  point  under  consideration  The  view 
taken  by  me  in  regard  to  the  construc- 
tion of  S.  162  is  affirmed  by  the  High 
Courts  of  Rangoon,  Calcutta,  Patna, 
Lahore  and  Madras,  as  well  as  by  the 
Court  of  the  Judicial  Commissioner  of 
Sind  It  has  been  held  in  Emperor  v. 
Maung  Tha  Din  (10),  by  a  Full  Bench 
of  the  Rangoon  High  Court  (Heald,  J., 
dissenting)  that  S,  27,  Evidence  Act,  is 
neither  repealed  nor  affected  by  the 
amended  S  162,  Criminal  P  C.,  because 
a  person  accused  of  an  offence  is  not  any 
person  being  within  the  limits  of"  the 
station  of  the  police  officer  making  the 
investigation  under  Ch.  44,  or  any  ad- 
joining station,  * 
11  who  from  the  information  given,  or  other- 
wise appears  to  be  acquainted  with  the  circum- 
stances of  the  case," 
and  that  consequently 

11  information  received  from  a  person  Accused 
of  any  offence  in  the  custody  of  a  police 
officer  " 

is  not  a  statement  within  the  meaning  of 
S.  162,  Cl  (1),  Criminal  P.  C  The  dis- 
senting Judge  admitted  that  the  interpre- 
tation of  the  majority  of  Judges  was  in 
accordance  with  what  was  in  fact  the 
intention  of  the  legislature.  He 
seems  to  have  attached  more  weight  to 
the  ordinary  meaning  of  the  words 
used  in  S.  162  than  to  the  context  in 
which  the  section  appears  and  the  be&r- 
ing  it  has  on  the  interpretation  of  the 
section.  A  Bench  of  the  Calcutta  High 
Court  has  affirmed  in  Azimuddy  v.  Em- 
peror (11),  that  S.  162,  Criminal  P.  C. 
applies  to  witnesses  and  not  to  accused 
persons  under  trial,  and  that  it  does  not 
repeal  S.  27,  Evidence  Act,  or  render  in- 
admissible statements  relevant  under  the 
latter  section;  while  it  is  observed  by  a 
Bench  of  the  Patna  High  Court  in  Jagwg. 

(10)  A.  I.  B.    1926    Rang.    116=4    Rang.     72 
(F.S.). 

(11)  A.  I.  R.  1927  Gal.  17=54  Oal,  237. 
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Dhanitk  v  Emperor  (12),   that   the  main 
object     of     the    amendment   of     S.  162; 
Criminal   PC     is  to   prevent  the  tse  of 
the  statement  of  prosecution  'witnesses  as 
corroboration   under    S.   157,      Evidence 
Act,  and  that  the   section  does  not    over- 
ride the   general    provisions   of   the    law 
with  regard  to    the    admissibility  of  the 
statement?  made    by    accused   persons,  as 
laid  down  in  S.  27,  Evidence  Act      Simi- 
larly   a      Bench     of    the    Lahore   High 
Court  has    ruled  in   Ranntin  \  Emperor 
(13),  that  S  162,  Criminal  P   C  ,    applies 
to   statements    of    persons    examined  as 
witnesses  in  the  course  of  a  police  inves- 
tigation!   and  not  to  the  statement   of  an 
accused  person,  and  that  it  does  not  over- 
ride or   modify   the   provisions  of  S.  27, 
Evidence  Act.     In  the  course  of  his  judg- 
ment, Sir  Shadilal,  C.  J  ,    referred  to  the 
observations  appearing  at  p  149  in   Max- 
well on    the   Interpretation   of   Statutes, 
which       have     been      already      quoted 
The  same   view    has    been   taken    by  the 
Madras   High   Court   in   In  re,  Semalai 
Gaundan,    A     I    It.    1925    Mad      574, 
while  it  has  been   affirmed    by   the  Court 
of    the   Judicial    Commissioner   of    Sind 
in  Umer  Duraz  Munshi  v.  Emperor  (14), 
t^it  the    words    "  statement    of  any  per- 
son "  m  S    162,  Criminal  P   C  ,    refer    to 
the    statement    of    any    witness    in  the 
course  of  a  police  investigation,   and   not 
to  the  statement  of  an   accused    person  in 
respect    of    whom    such   investigation  is 
held 

So  far  as  I  am  aware  there  is  only 
one  case  of  the  Eangoon  High  Court, 
Ban  a  tiouther  v  Emperor  (15),  decided 
by  a  single  Judge  in  September  1924 
affirming  the  opposite  view  The  effect 
of  that  decision  is  however,  nullified  by 
the  decision  in  the  recent  Full  Bench 
case,  Empeicr  v  Maunrj  Tha  Din  (10), 
in  which  the  former  case  was  referred  to 
There  arc  also  some  observations  made 
by  the  Judges  constituting  the  Bench,  who 
decided  the  case  Venkata  Subbiah  v  Em- 
peror (16),  favouring  the  view  that  S  162, 
Criminal  P.  C  ,  applies'  to  statements  of 
witnesses,  as  well  as  to  those  of  accused 
persons  It  would,  however,  appear 
from  tho  remarks  of  Madhavan  Nair,  J., 
at  p  651,  that  he  adhered  to  the  view 
that  S  27,  Evidence  Act,  was  jipt  affected 

(12)  A.  I.  "R.  1926  Pat.  232=5  Pat.  C3. 

(13)  A.  I.  R.  1926  Lah.  88=7  Lah.  84. 

(14)  A,  I.  R.  1925  8md  237. 

(15)  A.  I.  R.  1925  Rang.  101. 

(1C)  A.  I.  R.  1925  Mad.  579=48  Mad,  6dO. 


by    the   provisions  of    S.  162,    Criminal} 
P  C  ,    and   that   the  legislature  did  not- 
contemplate   to   repeal   the  former  when 
it  amended  the  latter  section     This  view, 
however,  is  founded  on  the  narrow    basis 
resting  on  the  assumption  that  S  162   ia- 
limited  to  the  use  of  written    statements 
only,  whether  of  witnesses  or   of   accused 
persons,  and  that   consequently  it    would 
in  no  way  affect  S.  27,  Evidence  Act.     la- 
this  Court     opinion    is    divided.     Both 
the  Judges   who   decided    the  unreported 
case,    Sheolalakprasad    v.    Emperor  (l)r 
are   in   favour   of   the   view   that   S  27r, 
Evidence  Act,  is  unaffected  by  the  amend- 
ed S   162,  Criminal  P  C,,  while   on   the- 
other  hand   the   opposite   view  is   main- 
tained   by    the  two    Judges   who  decided)1 
the  caseL'arh  Lodhi  v  Emperor,  A.  I.  R. 
1926  Nao  368,  and  heard  the  case  giving 
rise  to  the  present  reference.      As  for  the 
unreported    case   Rama    v.   Emperor  (2)l( 
there  was  a  difference  of  opinion  between* 
tho  two  Judges  who  decided  it. 

For  all  the  reasons  set  forth  above  I| 
feel  no  hesitation  in  concluding  that  the, 
provisions  of  S  27,  Evidence  Act  are 
quite  independent  of  those  of  S.  162, 
Criminal  P  C  ,  and  that  when  the  latter 
section  was  amended  in  1923,  the  legis- 
lature did  not  intend  that  it  should  re- 
peal or  in  any  way  alfect  S.  27,  Evidence 
Act  I  would,  therefore,  answer  in  the 
negative  the  question  referred  to  tho  Full! 
Bench. 

Prideaux,  A.  J.  C. — I  concui 

Kinkhede,  A  J  C.— The  whole  of 
the  reasoning  adopted  and  all  tho  deduc- 
tions drawn  by  Kolhatkar,  A  J  C  ,  have 
my  complete  concurrence  Since  I  -was 
a  party  to  the  decision  in  Dadi  LorfJn  v 
Emperor,  A  I.  R  1926  Nag.  368,  in 
which  the  following  observations  occur, 
I  think,  a  word  of  explanation  is  clue 
from  me: 

11  Some  inadmissible  evidence  of  what  the 
appellant  told  tho  police  about  the  "  balun,  " 
co  lie  mil  eel  in  his  house  haa  been  let  in. 
The  terms  of  S.  1G2,  Criminal  P.  C.  me  per- 
fectly clear,  and  no  statement  made  to  the- 
police  by  "  any  person,"  whether  accused  or 
witness,  during  an  investigation  can  be  even 
mentioned  in  evidence  except  to  the  extent 
and  under  the  circumstances  and  conditions 
stated  in  that  section.  Tho  fact  that  tho  balua 
was  found  concealed  in  Dadi's  house  can  be 
taken  into  consideration,  but  the  fact  that  he 
or  anybody  else  said  BO  to  tho  police  must  bo 
entirely  excluded." 

Without  meaning  any  disrespect  to  the* 
learned  colleague  with  whom  I  then   sat,. 
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I  must  frankly  admit  that  on  that  occa- 
sion the  matter  was  not  so  fully  thrashed 
out;  and  in  the  absence  of  any  Satisfac- 
tory arguments  to  the  contrary  I  fell  in 
with  the  view  of  my  senior  colleague  on 
the  point  as  expressed  above.  But 
whereas,  I  have  since  had  some  fresh  op- 
portunities of  considering  the  question, 
independently  for  myself,  in  the  light  of 
th&  leported  decisions  of  the  other  High 
Courts  as  also  the  unreported  decision  of 
another  Bench  of  this  Court  in  Sheoba- 
lakpiasad  v  Emperor  (l),  and  had  the 
opportunity  of  perusing  the  well  reasoned 
opinion  of  my  colleague  Kolhatkar,  A.J  C. 
I  have  no  hesitation  in  endorsing  the 
view  so  ably  expressed.  My  reply,  there- 
fore, to  the  reference  is  in  the  same  terms 
in  which  it  is  given  by  Kolhatkar,  A  J.C 
(At  this  stage  Kolhatkar,  A  J.  C.  pro- 
ceeded ou  leave,  and  the  appeal  was  trans- 
ferred to  Prideaux,  A.  J.  C.,  who  recorded 
the  following  opinion.) 

Prideaux,  A.  J  C — The  present  ap- 
pellant Go  la  and  -one  Ramdas,  appellant 
in  Criminal  Appeal  No.  204  of  1927,  were 
convicted  by  the  Sessions  Judge,  Saugor, 
of  otfences  under  S.  302,  I  P.C.,  they  be- 
ing found  guilty  of  having  killed  one 
Gourishankar  and  his  wife  Mb  Sukhrani, 
and  both  were  sentenced  to  death  on  15th 
October  1927.  The  two  appeals  were 
heard  together  by  a  Bench  consisting  of 
Hallifax  and  Khan  Bahadur  G.  Mohiud- 
din,  A  J-  Cs  Both  Judges  agreed  in  the 
conviction  of  Gola  under  S.  302,  I  P  C  , 
but  as  they  differed  as  to  the  guilt  of 
Ramdas  the  case  came  to  this  Court  by  a 
reference  under  S.  429,  Criminal  P  C  ,  and 
I  held,  agreeing  with  K.  B.G  Mohiuddin, 
A.  J'.  C  ,  that  the  evidence  against  Ram- 
das was  insufficient  to  warrant  his  con- 
viction, ami  on  the  return  of  the  case  to 
the  Bench  Ramdas  was  acquitted  After 
this  acquittal,  Halhfax,  A.  J.  C  ,  recon- 
sidered his  judgment  as  regards  Gola, 
and  he  has  come  to  the  conclusion  that, 
if  the  statement  made  by  the  appellant 
Gola  Khangar  to  the  police  officer,  which 
led  to  the  discovery  of  the  blood-stained 
axe  under  some  bhusa  where  the  double 
murder  was  committed,  was  excluded 
from  evidence,  there  was  not  sufficient 
evidence  on  record  to  justify  Gola's  con- 
viction Khan  Bahadur  G.  Mohiuddin, 
A.  J.  C  ,  agreed  with  Hallifax,  A  J  C,. 
that  Gola's  statement  to  the  police  could 
not  be  taken  into  account,  but  was  of  opi- 
nion that  excluding  this  statement  the 


evidenpe  was  sufficient  to  convict  Gola  of 
murder.  The  case  was  therefore  referred 
to  Kolhatkar,  A.  J  C  He  asked  for  a. 
Full  Bench  to  decide  the  question: 

11  Docs  the  amended  S.  162,    Criminal  P.  0. 
repeal   or   in    any   way  affect   S.  '27,  Evidence- 
Act." 

A  Full  Bench  consisting  of  myself, 
Kinkhede  and  Kolhatkar,  A.  J  Cs  ,  have 
unanimously  held  that  the  provisions  of 
S  27,  Evidence  Act,  are  quite  indepen- 
dent of  those  of  S.  162,  Criminal  P.  C., 
and  the  question  referred  to  the  Full 
Bench  was  answered  in  the  negative  This 
finding  permits  Gola's  statement  to  the 
police,  which  led  to  the  discovery  of  the 
blood-stained  axe  in  Gourishankar's  house 
being  proved  against  him. 

There  is  no  doubt  that  the  axe  was 
used  to  commit  the  murders.  Its  handle 
was  broken  and  the  broken  piece  was 
found  in  the  morning  near  the  murdered 
bodies  Besides  this  evidence  against 
Gola  there  is  the  fact  that  he  absconded 
from  Piitmohna  directly  after  the  murder 
and  that  clothes  stained  with  human 
blood  were  found  with  him.  It  is  ar- 
gued here  that  the  evidence  regarding  the 
finding  of  these  clothes  is  not  conclusive, 
but  it  seems  to  me  that  the  evidence  of 
P  Ws  13,  14  and  15  conclusively  proves 
that  these  articles  were  found  with  the 
appellant  Gola  There  is  tho  evidence 
of  the  Sub- Inspector  to  show  that  a  dhoti 
(Art.  Z)  found  in  Gola's  house  forms 
part  of  tho  blood-stained  dhoti  (Art.  H) 
found  in  his  bundle.  Further,  there  is 
no  doubt  that  after  absconding  Gola  at- 
tempted to  conceal  himself  in  his 
brother's  house  at  Ganjora  where  he  was 
actually  found  This  evidence  seems  to 
me  to  conclusively  prove  the  guilt  of 
Gola  I  find  accordingly  that  he  is  guilty 
of  the  offence  of  murder 

I  return  the  case  to  the  Bench  for  the 
passing  oC  the  sentence. 

A  L  /R.K  Order  accordingly. 

•> 
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February  1927,  in  Civil  Suit  No  13  of 
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(a)  Lsiie  —  Coaitruction  —  Lease     "  for 
tiameiha  "  —  No    right  of   re-entry   but    no 
vordi  indicating   that   heritable  eitate   wai 
created  —  Lease   cannot   be   interpreted   to 
mean  lease  "  for  the  lifetime  of  lessee," 

The  oparation  of  a  perp3!;ual  leasa  canno!;  ba 
limited  to  the  life'inn  of  the  lessees.  Where 
there  is  absolutely  no  reservation  of  any  right 
of  re-entry  in  favour  of  the  lessor,  in  a  lease 
for  ever  (hamesha  karifca)  even  in  the  absence 
of  words  indicating  thab  a  haritable  estate  was 
intended  to  be  created  in  favour  of  the  lessees, 
tha  words  "hamasha  karita"  (for  ever)  cannot 
l\e  interpreted  to  mean  "  Tumche  jeewman 
pavato  "  (for  your  lifetime)  :  (Case  Law  dis- 
-cussed.)  [F  25  G  1] 

(b)  Transfer   of   Property    Act,     S.    108— 
Lease — Heritability — In  absence  of  words    to 
"the   contrary,    lean    does    not    terminate  by 
-death  of  lessor  or  lessee. 

In  the  absonce  of  worjla  to  the  contrary,  a 
lease  for  a  fixei  term  of  years  does  not  termi- 
nate bafora  tha  expiry  of  the  stipulated  term 

by  tha  mera  fact  of  the  death  of  either  lessor 
or  108803  :  3  Cal.  210  (P.C  ),  Foil.;  5  AU.  191, 

Rcf.  [P  26  C  1] 

W»  R.  Puranik—tor  Appallant 
B.  K.  Bose  aid  P.  A   Pandit— tor  Res- 
pondent. 

Judgment. — This  appaal  by  the  plain- 
tiff arises  oub  of  a  suit  for  ejectment 
filed  by  him  against  the  defendant  under 
the  following  circumstances  :  In  Taluka 
Purada  of  which  plaintiff  is  the  superior 
proprietor  is  included  the  village  of  Bije- 
par  alias  Bijai  Kufcumb  which  comprises 
-3  mihals.  The  present  suit  relates  to 
mahal  2.  At  the  30th  yeir  Settle- 
ment the  plaintiff's  ancestor  was  recorded 
as  the  superior  proprietor  and  the  defend- 
ants' lessors'  predecessor-in-interest  as 
the  inferior  proprietor  of  the  mouza.  The 
inferior  proprietary  rights  were  conferred 
on  Holu  son  of  Biisikhu  Goad,  as  admit- 
ted by  plaintiff.  On  his  death  the  right 
devolved  on  his  son  Fandu  and  after  his 
death  on  his  son  Pusa.  Pusa  died  on  17th 
October  1920.  Thereupon  mutation  was 
effected  in  favour  of  plaintiff  on  tha 
ground  that  he  died  without  heirs  and  the 
malik  adna  (or  inferior  proprietary)  right 
became  merged  in  the  ma.lik  ala  (or  supe- 
rior proprietary)  right  of  the  plaintiff.  It 
is,  therefore,  contended  by  the  plaintiff 
that  the  inferior  proprietary  right  having 
thus  lapsed,  the  lease  granted  by  Panda 
to  Bilkisan  Patel  arid  Hira  Patel  as  per 
terms  of  the  lease-deed,  dated  25th  Janu- 
ary 1886,  could  not  operate,  after  the 
death  of  Pusa  or  at  any  rate  enure  beyond 
the  lifetime  of  the  lessees  (both  of  them 
having  died  respectively  in  1934  and  1897) 
and  that  the  sub-lease  granted  by  the  said 


lessees  to  defendant  must,  therefore,  de- 
termine with  the  determination  of  the 
lease  on  which  it  was  granted.  The  pre- 
sent suit  was,  therefore,  filed  on  27th 
April  1926,  and  an  alternative  claim  for 
arrears  of  thekajama  has  been  joined  with 
it. 

The  defence  was  that  the  decision  in 
the  former  Suit  No  30  of  1914  debarred 
the  plaintiff  from  suing  the  defendant  and 
that  though  plaintiff  was  offered  the 
thekajama  he  improperly  declined  to  ac- 
cept it,  in  respect  of  the  years  1332-1334 
Faslis 

It  was  also  contended  that  the  inferior 
proprietor  Pusa  left  heirs  to  his  inferior 
proprietary  right.  The  defendant  pleaded 
that  the  transaction  of  the  so-called  lease 
to  Bilkisan  and  Hira  and  that  of  the  sub- 
leases by  them  to  him  on  1st  April  1897, 
was  really  an  out-and-out  transfer  in  per- 
petuity. In  the  oral  pleadings  the  plaintiff 
am  it  ted  that  the  lessees  Bilkisan  and  Hira 
have  left  heirs  but  contended  that  despite 
the  existence  of  the  heirs  plaintiff  is  en- 
titled to  possession  of  the  mahal  2  as 
on  the  death  of  the  lessees  the  possession 
of  the  defendant  became  that  of  a  tres- 
passer. 

The  lower  Court  held  that  the  lease  of 
1886  was  a  lease  in  perpetuity  and  under 
that  lea.se  all  the  interest  of  the  inferior 
proprietor  Pandu  was  conveyed  by  him  to 
the  lessees  Balkisen  and  Hira.  In  short 
that  the  lease  amounted  to  an  out-and- 
out  sale  of  the  inferior  proprietary  right. 
In  this  view  of  the  case  the  plaintiff's 
claim  was  dissmissed.  Hence  he  has 
come  up  in  appeal. 

I  think  the  plaintiff's  contention  .that 
the  former  suit  affirmed  his  right  of  re- 
entry on  the  expiry  of  the  term  of  the 
lease  is  bound  to  fail.  The  decision  of 
this  Court  in  second  appeal  in  the  former 
litigation  is  just  the  other  way.  It  nega- 
tived the  plaintiff's  right  to  present  pos- 
sessioi  of  the  village  on  the  ground  that 
when  a  person  gets  a  property  by  escheat 
he  takes  it  subject  to  the  liability  to 
which  that  property  is  subject.  It  was 
held  in  that  case  that  the  term  of  that 
lease  (meaning  the  lease  of  1886)  had  not 
expired.  We  all  know  that  the  said  lease 
created  no  definite  term  of  years  but  was 
a  lease  for  hamesha,  i.  e.,  in  perpetui- 
ty. The  term  if  at  all  was,  therefore,  one 
which  entitled  the  lessees  to  hold  on  in 
perpetuity  and  if  the  plaintiff  took  tbe 
estate  by  escheat  he  took  it  subject  to 
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that  right  of  the  lessees.  This  practical- 
ly meant  that  plaintiff  got  nothing  by  the 
escheat,  But  the  plaintiff  contends  that 
on  the  proper  construction  of  that  judg- 
ment as  also  of  the  terms  of  the  lease  of 
1886,  it  should  be  held  that  Batten,  A.  J. 
'C.,  meant  to  decide  that  plaintiff  shall 
have  a  right  of  re-entry  after  the  life- 
time of  the  lessees  Bilkisan  and  Hiraand 
ttfat  the  former  suit  was,  therefore,  pre- 
mature, I  am  not  prepared  to  put  such  a 
construction  on  either  tho  judgment  in 
second  appeal,  or  the  terms  of  the  lease- 
deed  of  1886 

The  learned  advocate  for  the  appellant 
contends  that  despite  the  use  of  the  ex- 
pression hamesha  karita  (for  ever)  ttje 
lease  must  in  the  absence  of  words  of 
inheritance  be  construed  as  enuring  for 
the  lifetime  of  the  lessees  only.  By  no 
stretch  of  the  rules  of  interpretation, 
could  the  operation  of  the  perpetual  term 
of  lease  be  limited  to  the  lifetime  of  the 
lessees  There  is  absolutely  no  reserva- 
tion of  any  right  of  re-entry  in  favour  of 
the  lessor,  in  the  document  creating  the 
lease  in  perpetuity.  I  cannot  read  in  place 
of  "hamesha  karita"  (for  ever)  the  words 

tumche  jeewman  paveto  "  (for  your  life) 
in  the  deed,  as  contended  for  by  the  ap- 
pellant's advocate.  It  is  wholly  unneces- 
sary to  further  amplify  the  meaning  of  the 
word  "  hamesha  "  by  inserting  the  words 
"from  generation  to  generation"  in  a  deed 
of  perpetual  lease  which,  as  interpreted 
in  Secretary  of  State  v.  Natabar  Mang- 
raj  (l),  was  hald  to  be  virtually  a  sale 
though  in  the  garb  of  a  lease. 

It  is,  however,  urged  that  the  cases  of 
Lekhraj  Roy  v  Kunhya  Singh  (2),  Tul- 
sht  Pershad  Singh  v.  Ramnarain  Singh 
(3)  and  Agin  Bindh  Upadhya  v.  Mohan 
Sikram  Shah  (4)  are  authorities  for  the 
proposition  that  the  lease  in  perpetuity 
even,  is  determined  by  the  death  of  the 
grantee  in  the  absence  of  words  showing 
that  a  heritable  estate  was  intended  to  be 
created.  A  careful  perusal  of  the  decision 
of  their  Lordships  of  the  Privy  Council 
in  Lekhraj  Roy  v.  Kunhya  Singh  (2) 
shows  that  the  points  for  decision  in  that 
case  were  whether  the  grant  by  way  of 
lease  by  a  patta  by  Chunnilal  to  Nirput- 
-singh  was  to  enure  for  the  life  of  the 

(1)  A.  I.  B.  1927  Pat.  254=6  Pat.  858. 

(2)  [1877]  3  Cal.   210=4  I.  A.    223=>3  Suth. 
453=3  Sar.  758  (P.O.). 

(3)  [1886]  12  Gal.  117=12  I.  A.   205=4  Sar. 
646  (P.O.). 

(4)  [1909]  90  Oal.  20=7  0.  W,  N.  314. 


grantee  only  or  whether  it  was  to  enure 
so  long  as  the  interest  of  Ghunnilal  exis- 
ted. Their  Lordships  observe  at  p.  211 
(of  3  Cal.)  that  to  ascertain  what  is  the 
term  granted  by  this  patta,  we  must  see 
in  the  first  place  what  is  the  interest 
which  the  grantor  Chunnilal  had.  He 
calls  it  a  mukarrari  interest,  but  whether 
it  be  a  true  mukarrari  interest  or  not,  it 
was  evidently  the  intention  of  the  parties 
that  the  grant  should  enure  during  term 
of  his  interest.  If  it  cm  be  ascertained 
definitely  what  that  term  is,  the  rule  of 
construction  that  a  grant  of  an  indefinite 
nature  enures  only  for  the  life  of  the 
grantee  would  not  apply  If  a  grant 
be  made  to  a  man  for  an  indefinite 
period,  it  enures  generally  speaking  for 
his  lifetime  and  passes  no  interest  to 
his  heirs,  unless  there  are  some  words 
showing  an  intention  to  grant  an  here- 
ditary interest.  That  rule  of  construc- 
tion does  not  apply  if  the  term  for  which 
the  grant  is  made  is  fixed  or  can  be  de- 
finitely ascertained  further  on.  It  was 
held  that  the  interest  of  Chunnilal  al- 
though perhaps  not  properly  a  mukarrari 
must  be  regarded,  as  long  as  it  goes  on, 
as  an  hereditary  lease,  a  mourusi  patta, 
and  that  the  grant  by  him  to  Niruputsingh 
must  enure,  therefore,  during  the  conti- 
nuince  of  that  interest  and  as  there  was 
no  reason  why  it  should  be  held  to  be 
limited  to  the  life  of  Niruputsingh,  their 
Lordships  upheld  the  dismissal  of  the 
plaintiff's  suit  on  the  view  that  the  dura- 
tion of  the  term  is  capable  of  being  de- 
finitely ascertained  by  reference  to  the 
interest  which  the  grantor  himself  has  in 
the  property. 

Applying  the  test  laid  down  in  this 
case  to  the  facts  of  the  present  case,  the 
British  Government  in  I860,  or  there- 
about made  a  settlement  with  Pandu's 
father  in  respect  of  the  village  in  in- 
ferior proprietary  rights  and  thus  made 
him  the  proprietor.  To  this  right  as  a 
proprietor  were  attached  the  incidents  of 
alienability  and  heritability  as  was  held 
in  Nilkanth  Rao  Udhoji  v,  Sambhoo 
Mali  (5)  by  this  Court.  Consequently 
Pundu's  grant  to  Balkisan  and  Hira 
Patel  must  enure  during  the  continu- 
ance of  his  interest.  Then  again,  the 
term  having  been  fixed  in  perpetuity  is 
capable  of  being  definitely  ascertained 
and  consequently  the  lease  created  in 
1886  oould  not  be  treated  as  liable  to  be 
b  (5)  [1906]  2  N.  L.  B.  1. 
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determined  by  the  death  of  either  tbe 
lessor  or  the  lessee.  Thus  the  Privy 
Council  case  is  authority  for  the  prin- 
ciple, that  in  the  absence  of  the  words  to 
the  contrary  a  lease  for  a  fixed  term  of 
years  does  not  terminate  before  the  ex- 
piry of  the  stipulated  term  by  the  mere 
fact  of  the  death  of  either  the  lessor  or 
the  lessee.  Cf  Badnnath  v  Bhajan 
Lai  (6) 

That  such  is  the  right  scope  and  inter- 
pretation of  their  aforesaid  decision  was 
expressly  recognized  by  their  Lordships 
of  the  Privy  Council  in  Gobind  Lai  Roy 
v  Hemendia  Narain  Roy  (7)  In  Kishori 
Lai  Roy  v  Krishna  Kamini  (8)  it  was 
pointed  out  by  Mookerjee  and  Teunon, 
JJ  ,  that 

"the  true  teat  to  apply  is,  as  stated  by  Wood, 
J.,  in  Alsup  v.  Banks  (9)  to  determine  from 
the  terms  of  the  grant,  or  from  the  nature  of 
the  tenancy  whether  the  parties  intended  that 
the  execution  of  the  contract  was  to  bo  con- 
tingent upon  the  continued  existence  of  both 
or  either  of  them.1' 

Applying  this  test  also  to  the  case  be- 
fore us,  the  use  of  the  words  that  the 
lessee  shall  have  the  right  to  enjoy  in 
perpetuity  all  the  rights  which  the  lessor 
has  as  regards  the  hakka  milkiyat  of  the 
village  in  its  entirety,  clearly  points  to 
the  intention  of  the  parties  that  personal 
considerations  were  not  the  foundation 
of  the  contract  as  in  cases  of  principal 
and  agent,  master  and  servant,  the  zamin- 
dar  and  the  dependant  junior  members  or 
the  father-in-law  and  son-in-law  or  hus- 
band and  his  wife  in  an  impartible 
zamindar  or  Raj  The  cases  of  Tulshi 
Pershad  Singh  \  Ramnarain  Singh  (3) 
and  Agin  Bindh  IJpadhya  v.  Mohan 
Biki  am  Shah  (4)  are  easily  distinguish- 
able on  this  ground  the  first  being  the 
case  of  a  grant  to  a  son-in-law  of  a  Eaja 
family  and  the  second  of  a  grant  to  wife 
who  according  to  the  usages  of  the  Raj 
Estate  were  entitled  to  a  provision  for 
maintenance  I  may,  however,  remark 
here  that  even  in  Tulshi  Pershad  Singh 
v  Ramnarain  Singh  (3)  their  Lordships 
of  the  Pi  ivy  Council  do  not  lay  down  tho 
proposition  contended  for  in  unqualified 
terms  After  a  review  of  the  previous 
decisions  they  say  that 

"it  is  established  that  tho  words  "ostomrari 
mokarran"  in  a  patta  do  not  per  se  convey  an 

~(6)  [1882]  5  All.  191=(1882)  A.  W.  N.  210. 
7     [LH'JOJ  17  Cal  686=5  Sar.  497  (P.O.), 
(8)  [1010]  37  Cal.  377=5  I.  C.   500=11   C.   L. 

J.  401. 
'9)  [1891]  68  Miss.  604. 


estate  of  inheritance,  but  they  do  not  accept 
the  decisions  as  esabhehing  that  such  an  es- 
tate cannot  be  created  without  the  addition  of 
tho  other  \\ords  that  aro  mentioned  (such  aa, 
ba  farzandan  or  naalan  or  similar  words 
which  would  signify  perpetual  tenure  to  be  en- 
joyed by  heirs),  as  the  other  terms  of  the  in- 
strument, the  circumstances  under  which  it 
was  made,  or  the  subsequent  conduct  of  the 
parties,  might  show  the  intention  with  suffi- 
cient certainty  to  enable  tho  Courts  to  pro- 
nounce that  the  grant  was  perpetual." 

80  construing  the  deed  of  lease  in  this 
suit  in  the  light  of  these  observations  the 
only  conclusion  possible,  even  in  the 
absence  of  express  words  of  inheritance,  is 
that  the  grant  of  1886  was  to  enure  for 
ever  and  was  to  clothe  the  lessees-  and 
their  transferees  with  the  whole  of  the 
interest  of  the  lessor  in  perpetuity  and 
that  there  was  no  intention  to  restrict 
it  to  any  shorter  term  terminable  with 
the  death  either  of  the  grantor  or  the 
grantee 

In  the  case  of  Bai  Sona  v.  Bai  Hira- 
gavn  (10)  it  was  held  that  even  in  the 
case  of  a  lease  which  stipulated  that  so 
long  as  the  tenant  goes  on  paying  rent 
to  the  landlord,  the  landlord  will  not  be 
entitled  to  get  the  demised  premises 
vacated,  a  permanent  lease  is  created  and 
that  such  a  lease  is  not  put  an  end  to  by 
the  death  of  the  lessee  If  this  is  so  in 
the  case  of  a  lease  for  no  definite  term, 
much  more  should  it  be  so  in  the  case  of 
a  permanent  lease  like  the  one  before  me 

On  the  whole  the  plaintiff  did  not  get 
any  additional  right  or  cause  of  action 
merely  because  the  original  surviving 
lessee  Balkisan  died  in  1924  That  death 
did  not  add  any  new  link  to  his  cause  of 
action.  In  fact  no  cause  of  action  had 
or  could  have  arisen  either  when  t>he 
inferior  proprietary  was  -said  to  have 
lapsed  or  when  the  co-lessee  Hira  Patel 
died  on  which  facts  the  former  suit  was 
based  much  less  did  it  arise  on  tho 
death  of  Balkisan,  because  the  perpe- 
tual term  of  tho  lease  is  not  liable  to 
any  termination  by  reason  of  the  death 
of  either  the  lessor  of  the  lessee  The 
plaintiff's  suit  for  ejectment  of  the  defen- 
dant was  bound,  therefore,  to  fail  and  the 
same  has  been  rightly  dismissed  as  not 
maintainable. 

Now  as  regards  the  alternative  claim 
for  thekajama  and  interest  for  3  years, 
I  think  the  plaintiff's  claim  ought  to 
have  been  decreed  by  the  Court  below. 
The  respondents'  learned  advocate  does 

(10)  A,  I,  R.  1920  Bom.  374. 
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not  object  'to  the  same  being  decreed  bub 
contends  that  the  costs  of  the  suit  in  re- 
gard to  that  relief  should  not  be  saddled 
on  him  as  the  arrears  were  offered  but 
improperly  declined  by  the  plaintiff.  I 
think,  this  attitude  of  the  plaintiff  is 
very  likely  in  view  of  his  claim  of  the 
year  1914  and  the  present  claim  and  the 
presistency  with  which  he  has  chosen 
to  light  his  cases.  I,  therefore,  decree 
the  alternative  claim  >for  thekaiama  for 
3  years  This  claim  for  Rs.  537-12-0, 
is.  therefore,  decreed. 

I  do  not  allow  anything  on  account  of 
interest  prior  to  the  suit.  But  as  the 
defendant  who  should  have  deposited  the 
amount  of  arrears  into  Court  failed 
to  do  so,  I  direct  that  these  arrears  of 
Rs.  537-12-0  should  carry  interest  at 
eight  annas  per  cent,  per  mensem  from 
date  of  suit  until  liquidation  The 
plaintiff's  claim  for  ejectment  will  thus 
stand  dismissed  with  costs  but  the 
alternative  claim  for  Es  537-12-0  with 
its  interest  from  date  of  suit,  27th  April 
11926,  will  be  decreed  against  the  defen- 
dant but  without  proportionate  costs. 

The  appeal  thus  substantially  fails, 
but  is  successful  only  as  regards  a  minor 
relief  I,  therefore,  direct  that  the  plain- 
tiff-appellant shall  get  his  costs  of  this 
appeal  only  as  regards  the  sum  of 
Es  537-12-0  from  the  defendant  who 
will  beai  his  own  so  far  as  this  amount 
is  concerned.  The  appellant  shall  bear 
all  costs  of  both  sides  in  this  Court  so 
far  as  they  were  occasioned  by  his  claim- 
ing the  relief  of  e]ectmeut 

M  N  /R  K  Order  accordingly 
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Mahadeo  Kunbi — Plaintiff — Appellant. 
v. 

Babya  and  another — Defendants — Res- 
pon  dents. 

Second  Appeal  No.  68-B  of  1927,  De- 
cided on  19th  April  1928,  from  a  decree 
of  Addl.  Dist.  'Judge,  Amraoti,  D/-  9th 
December  1927,  in  Civil  Appeal  No.  168 
qf  1926, 

(a)  Hindu  law— Will— Legatee  to  get  pro- 
perty after  death  of  testator  and  his  wife- 
Legatee  and  hit  heirs  have  vested  interest 
after  testator's  death  and  are  entitled  to  re- 
deem the  mortgage  by  testator— Transfer  of 
Property  Act,  S.  91. 

A  logatoo  who  has  bo  get  the  devised  pro- 
perty after  the  deaths  of  the  testator  and  his 


wife,  and  who  survives  the  testator,  has  after 
tho  testator's  death  a  vested  interest  in  the 
property  which  IB  transmissible  to  his  son. -The 
legatee  and  his  heirs  are  persons  falling  under 
S.  91  and  are  entitled  to  redeem  thn  mortgage 
by  tesbator  under  S.  91,  Cl.  (a)  or  (b)  .  33  All. 
558  and  38  Cal.  468  (P.C,),  Appr.t  30  All.  497,  36 
Mad.  426,  A.  I.  B.  1921  Mad.  272  and  A.  I.  R. 
1925  Mad.  1219,  Dwt.  [P  28  C  1,  2] , 

(b)  Hindu  law— Widow's    estate— Testator 
not    limiting    nature    of    estate — Widow    has- 
widow's  estate  only— Decree  on  mortgage  by 
testator  against  widow  in  absence  of  fraud  or 
collusion  is  binding   on  reversioners. 

In  the  absence  of  any  words  or  any  expres- 
sion limiting  the  nature  or  extent  of  tho  in- 
terest of  the  testator's  wife  it  should  be  pre- 
sumed that  she  has  a  Hindu  widow's  estate 
during  her  lifetime.  In  absence  of  fraud  Qr 
collusion,  therefore,  a  deeree  in  respect  to  a 
mortgage  executed  by  testator  on  a  claim  bind- 
ing on  the  inheritance  obtained  against  the 
widow  m  possession  is  binding  on  all  the  suc- 
ceeding heirs,  and  other  persons  entitled  to- 
possession  of  the  property  after  widow's  death. 
9  M.  I.  A.  539  (P  C.),  15  N.  L  R.  24,  30  Mad. 
3,  34  AIL  385;  A.  I.  R  1918  P.  C.  87,  37  All.  496 
and  A.  I.  R.  1925  P.  C.  249,  Foil.  [P  29  C  2] 

(c)  Transfer  of  Property    Act,  S.    91— Per- 
son need  not  have  immediate  right  to  posses- 
sion —     Reversioner    can      redeem      during 
widow's  lifetime  mortgage  by  her  husband. 

Possessing  an  immediate  right  to  possession' 
and  enjoyment  is  not  essential  for  claiming  a 
right  of  redemption.  As  such  a  reversionary 
heir  is  entitled  during  the  lifetime  of  the 
widow  to  redeem  a  mortgage  made  by  her  hus- 
band: 30  All.  497,  Dias.  from.  [P  29  C  l]v 

K   K   Gandhe — for  Appellant 
M.  B.  Niyogi — for  Respondents. 

Judgment. — The  material  facts  of  the 
case  giving  rise  to  this  second  appeal  are 
not  disputed  One  Bapuji  Kunbi  owned 
sub-division  No  3  of  the  field  S.  No  666 
situated  in  Mauza  Mangruli,  Tahsil  Moral 
in  the  Amraoti  District  On  10th  May 
1915,  he  executed  a  mortgage  (vide  Ex  P. 
4  its  copy)  by  conditional  sale  for  Rs.  200 
in  respect  of  the  said  land,  in  favour  of 
Krishna] i  deceased  father  of  defendants  1 
and  2  Balya  and  Rajaram  On  the  same 
date  he  executed  a  will  in  favour  of  the 
plaintiff's  father  Pira]i  his  nephew.  By 
the  said  will  he  bequeathed  the  aforesaid  , 
land  to  the  latter,  who  was  to  be  its 
owner  after  the  deaths  of  the  testator  and 
his  wife.  Bapu]i  died  in  September  1915 
while  Piraji  died  in  1919.  In  1921,  de- 
fendant 2  one  of  the  two  sons  and  heirs 
of  the  mortgagee  Erishnaji  (who  died  in 
the  year  1916)  brought  a  suit  upon  the 
aforesaid  mortgage  against  Bapuji's  widow 
Mt.  Bhiwari,  obtained  a  foreclosure  decree 
against  her  and  took  possession  of  the 
mortgaged  property  about  20th  January. 
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1923  The  plaintiff  Mahadeo  son  of  the 
deceased  legatee  Piraji  was  not  impleaded 
as  a  defendant  in  the  mortgage  suit  He 
has  now  instituted  the  suit  leading  to 
this  appeal  for  redemption  of  the  afore- 
said mortgage.  The  Sub-Judge  who 
tried  this  suit  dismissed  it  on  the 
strength  of  the  finding  that  neither 
Piraji,  nor  the  plaintiff  acquired  any 
interest  in  the  land  in  suit,  by  virtue  of 
the  will,  as  Piragi  died  before  Mt. 
Bhiwari,  and  that  Mt  Bhiwari  fully 
represented  the  estate  in  the  previous 
mortgage  suit.  On  an  appeal  being  pre- 
ferred by  the  plaintiff,  the  Additional 
District  Judge  who  heard  it,  confirmed 
the  decree  of  the  Court  of  first  instance, 
holding  that  Mt.  Bhiwari  fully  repre- 
sented the  estate  in  the  mortgage  suit, 
and  that  the  plaintiff  had  absolutely  no 
right  to  redeem  the  mortgage,  his  in- 
terest in  the  property  being  similar  to 
that  of  a  reversionary  heir  under  Hindu 
Law. 

The  plaintiff   has   now    preferred    this 
second  appeal,  and  both  the  adverse  find- 
ings  recorded   by    the    lower    appellate 
•Court  are  assailed  by  him  in   this   Court. 
It  is  contended  on  the  appellant's  behalf, 
that  the  plaintiff,  who  claims  in  the  pre- 
sent suit  as  the  son  of  the   legatee   under 
Bapuji's  will,  and  not  as   a   reversionary 
'heir  under   Hindu   Law,   has   a    vested 
interest  in  the  property  in  suit,  and   that 
^consequently   he   is    entitled   to    redeem 
the  mortgage    in   question,    as    a   person 
.falling  under  Cl.  (a)  or  Cl.    (b),   S.   91, 
T.  P.  Act ;  while,  on  the  other  hand,    it 
-is  argued   for   the  respondents  that   the 
rposition  of   the  plaintiff's   father,  Piraji 
-under  the  will   is  not   better  than   that 
-of  a  reversionary  heir  under  Hindu  Law, 
that,  as  a  person  having   a    mere   chance 
•of  succession,  he  cannot  claim  to    possess 
the   interest    contemplated    by   either  of 
the  two  Cls.  (a)  and  (b),    S    91,  of   the 
aforesaid  Act,  and  that  the   plaintiff   has 
consequently   no    right   to     redeem     the 
property   in   question       On    giving   due 
consideration  to  the  arguments  addressed 
by  the  learned  counsel  of  the  contending 
i parties,  it  seems  to  me  that   the  interest 
claimed  by  the  plaintiff  on  the  strength 
of  the  will  stands  on  a  much  higher   foot- 
ing than  that  of  a  reversionary  heir,  that 
his  case  falis  under  either  Cl.   (a)   or  Cl. 
(b),  8.   91,  T.  P.  Act,   and   that,   there- 
fore, he  would  be  entitled   to   claim   the 
-right  to    redeem  the  property  in  suit, 


provided  his  claim  is  not  otherwise 
barred.  It  is  an  undisputed  fact  that 
the  legatee  Piraji  survived  the  testator 
Bapuji.  It  follows  from  this  fact  that 
on  the  latter's  death  the  former  got  a 
vested  interest  in  the  property  bequeathed 
to  him  and  that  such  an  interest  was 
transmissible  to  his  heirs  and  assignees. 
It  did  not  lack  in  certainty  and  cannot 
consequently  be  called  a  contingent  or 
uncertain  interest  which  may  or  may  not 
have  any  legal  operation.  Looked  at 
from  this  standpoint,  the  legatee's  inter- 
est which  the  plaintiff  inherited  from  his 
father  Piragi  stands  on  a  much  higher 
footing  than  the  uncertain  and  contin- 
gent interest  of  a  reversionary  heir  hav- 
ing a  mere  chance  of  succession,  and 
which  is  in  view  of  Ci.  (a),  S.  6,  T.  P. 
Act  not  a  fit  subject  of  legal  transfer. 
The  very  fact  of  the  character  of  the 
former  as  a  vested  interest  differentiates 
it  from  the  latter.  It  has  been  affirmed 
in  Bilaso  v.  Munni  Lai  (l)  that  a  legatee 
who  has  to  get  the  devised  property  after 
the  deaths  of  the  testator,  and  his  wife, 
and  who  survives  the  testato.  has  after 
the  testator's  death  a  vested  interest  in) 
the  property  which  is  transmissible  to 
his  son 

The  same  principle  has  been  given 
effect  to  in  Bhagabati  Bar  many  a 
v.  Kali  Chcran  Singh  (2)  in  which  on 
the  death  of  the  testator's  mother  and 
wife  the  property  was  to  pass  to  his 
sister's  sons.  It  was  held  that  the 
sister's  sons  who  were  living  at  the 
testator's  death  had  a  vested  interest, 
though  their  possession  and  enjoyment 
of  the  property  was  postponed  till  the 
deaths  of  the,  testator's  mother  'and 
widow.  The  oases  of  Bam  Chandar  v 
Eallu  (3),  Narayana  Kutti  Goundan  v. 
Pechiammal  (4),  Narayanasann  Naicker 
v.  Penasamy  Odayar  (5)  and  Kanda- 
swami  Nayakkar  v.  Venkata  Beddiar, 
A.I.  B.  1925  Mad  1219  at  p.  1221. 
relied  on  by  the  respondent's  learned 
counsel  do  not  help  him  in  any  way,  as 
they  are  all  cases  of  reversioners.  On  the 
other  hand,  there  are  some  observations 

(1)  [1911]  33  All,  558=11 1.  C.  516=8  A.L.J- 
577. 

(2)  [1911]  98  Gal.  468=10  I.  C,  641=88  I.  A. 

54  (P.  C.). 

(3)  [1908]  80  All.  497=5  A.  L.  J.  681=(1908) 
A.  W.  N.  225. 

(4)  [1912]  86  Mad.  426=22  M.  L.  J.  864=15 
I.  0.  206=(1912)  M.  W.  N.  858. 

(5)  A.  I.  B.  1921  Mad.  272=44  Mad.  951. 
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in  the  judgments  of  Sundara  Aiyar,  J.  in 
Narayana  Kutti  Goundan  v.  Pechiammal 
(4)  and  of  Ranaesara,  J.,  in  Nar  ay  anas  ami 
Naicker  v.  Periasamy  Odayar  (5)  in  sup- 
port of  the  proposition  that  under  certain 
circumstances  even  a  reversioner  may  be 
entitled  to  redeem,  during  the  lifetime 
of  the  widow.  There  is  no  condition  in 
the  will  in  question,  that  Piraji  would 
get  the  property  in  suit  if  he  survived 
the  testator's  widow.  In  the  absence  of 
sucft  a  condition  he  would  have  a  vested 
interest  in  the  property  immediately  on 
the  testator's  death  and  such  interest 
being  transmissible  legally  passed  to  his 
son  and  heir,  namely,  the  plaintiff.  For 
the  foregoing  reasons  such  an  interest 
would  entitle  the  plaintiff  to  claim  the 
right  of  redemption  as  a  person  falling 
under  either  01.  (a)  or  Cl  (b),  S  91,  T.  P. 
Act.  It  is  not  necessary  for  the  asser- 
tion of  such  a  right  that  he  should  have 
a  present  right  to  possession  and  enjoy- 
ment. Even  though  the  present  right  to 
possession  and  enjoyment  cannot  he 
claimed  by  persons  falling  under  Cls.  (c), 
(f)  and  (g),  S  91,  all  of  them  have  the 
right  to  institute  a  suit  for  redemption 
under  the  said  section  It  is  quite  plain, 
therefore,  that  possessing  a  present  right 
to  possession  and  enjoyment  is  not  essen- 
tial for  claiming  a  right  of  redemption. 

I  am,  therefore,  unable  to  accept  the 
reasoning  adopted  by  the  learned  Judges 
who  decided  the  case  of  Ram  Chandar  v. 
Eallu  (3)  for  holding  that  a  reversionary 
heir  is  not  entitled  during  the  lifetime 
of  the  widow  to  redeem  a  mortgage  made 
by  the  husband.  Irrespective  of  the  ques- 
tion of  owning  a  present  right  to  posses- 
sion the  person  falling  under  any  of  the 
seven  clauses  of  S.  91  is  entitled  to  in- 
stitute a  suit  for  redemption,  and  it  has 
been  already  observed  that  the  plaintiff 
is  a  person  falling  under  either  01.  (a)  or 
01.  (b)  of  the  said  section,  and  is  as  such 
entitled  to  redeem  a  mortgage  made  by 
the  testator.  As  an  abstract  proposition 
of  law,  this  conclusion  is  quite  correct, 
but  it  cannot  for  reasons  to  be  stated 
hereafter,  be  availed  of  by  the  appellant 
under  the  peculiar  circumstances  of  the 
present  case. 

This  brings  me  to  the  second  question 
involved  in  this  appeal.  It  is  whether 
the  interest  possessed  by  the  testator's 
widow  is  a  mere  life-estate  or  a  Hindu 
widow's  estate.  If  the  former,  the  testa- 
tor's widow  would  not  be  able  to  repre- 


sent the  full  estate  left  by  her  husband, 
in  an  action  brought  by  the  mortgagee' 
upon  a  mortgage  executed  by  the  testator,, 
while,  if  the  latter,  she  would  represent 
the  full  estate  in  such  an  action,  and  the 
decree  passed  against  her  would  bind  the* 
whole  estate  including  the  vested  interest 
of  the  plaintiff.  On  a  careful  scrutiny  of 
the  will  (vide  Ex,  P-3)  I  find  that  there 
are  no  words  restricting  or  circumscrib- 
ing the  scope  or  extent  of  the  interest, 
which  the  testator's  widow  would  ordi- 
narily own  during  her  lifetime  under 
Hindu  law.  The  testator  has  mentioned 
himself  and  his  wife  in  one  and  the  same 
sentence  as  persons  entitled  to  full  enjoy- 
ment of  the  property  during  their  lifetime. 
In  the  absence  of  any  words  or  any  ex- 
pression limiting  the  nature  or  extent  of 
the  interest  of  the  testator's  wife,  it 
would  be  presumed  that  Mt.Bhiwari  had 
a  Hindu  widow's  estate  during  her  life- 
time in  respect  of  the  property  left  by 
her  husband.  Now  it  is  an  established 
proposition  of  law  that  in  absence  of  fraud 
or  collusion  a  decree  on  a  claim  binding 
on  the  inheritance!  obtained  against  the 
widow  in  possession,  is  binding  on  all 
the  succeeding  heirs  and  other  persons 
entitled  to  possession  of  the  property  after 
the  widow's  death  :  vide,  Eatama  Nat- 
chiar  v.  Rajah  of  Shivagunga  (6)  and 
Ganpatrao  v.  Laxmi  Bai  (7)  and  that  in 
such  a  suit  the  widow  represents  the  full 
estate  inclusive  of  the  interests  of  the  said 
persons  vide  Subbammal  v.  Avudiyammal 
(8),  Gur  Nanak  Prashad  v.  Jai  Narain 
Lai  (9),  Risal  Singh  v.  Balwant  Singh 
(10),  Risat  Singh  v  Balwant  Singh  (11) 
and  Vaithiahnga  Mudahar  v.  Srirangath 
Aum  (12). 

I  hold,  therefore,  that  the  test- 
ator's widow  has  a  Hindu  widow's- 
estate  during  her  lifetime  in  respect  of 
the  property  left  by  her  husband,  that  in 
the  previous  mortgage  suit  she  fully  re- 
presented the  whole  estate  including  the* 
plaintiff's  vested  interest  in  the  field  in 
suit,  and  that  in  absence  of  any  sugges- 

(6)  [1862J    9   M.    I.   A.    539=2  W.   B.  31=1 
Suther  520=2  Sar.  25  (P.O.). 

7)  [1918]  15  N.  L.  R,  24=43  I.  0.  64. 

8)  [1907]  30  Mad.  3. 

9)  [1912]  34  All.  385=14  I.  C.  814=9  A.  L,  J. 
375 

(10)  A.  I.  B.  1918  P.  G.  87=40  All.  593=45 
I.  A.  168  (P.O.). 

(11)  [1915]  37  All,  496=30  I.  0,  657=-13  A.  L. 
J.  594. 

(12)  A.  I,  B,  1925  P.  0.  249=48  Mad,  883=52: 
I.  A.  322  (P.O.). 
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tion  of  fraud  or  collusion  in  respect  of  the 
decree  passed  in  that  suit,  the  foreclosure 
decree  obtained  therein  is  binding  on  the 
plaintiff  and  this  fact  bars  the  plaintiff's 
suit  for  redemption. 

The  result  is  that  the  appeal  of  the 
plaintiff  fails,  and  is  in  consequence  dis- 
missed with  costs 

Counsel's  fee  will  be  Us.  30. 

A  L  /R  K.  Appeal  dismissed. 
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KOTVAL,  A  J  C. 

Kaluram  and  another — Plaintiffs — Ap- 
pellants. 

v. 

Mohan  Singh — Defendant  —  Respon- 
dent. 

Second  Appeal  No.  518  of  1925,  Decided 
on  20th  June  1927,  from  decree  of  Dist 
Judge,  Hoshangabad,  D/-  28th  July  1925 

C.  P.  Tenancy  Act  (1920),  S.  6— S.  6  doea 
not  validate  mortgage  which  is  voidable 
under  Tenancy  Act  (1898),  S.  41  (7). 

Section  6  applies  only  to  mortgages  effected 
after  the  date  of  its  coming  into  force.  It  doos 
not  do  away  with  tha  voidability  under  Gl.  (7), 
S.  41  (Tenancy  Act  of  1838),  attached  to  mort- 
gages executed  in  contravention  of  that  sec- 
tion. [P  30  C  2] 

M.  R  Pathak  and  S  A.  Ghadgay—tor 
Appellants 

N.  G.  Bose — for  Raspondent. 

Judgment — The  plaintiffs,  who  are 
mortgagees  of  an  absolute  occupincy  hold- 
ing and  other  property,  sued  the  tenant 
and  the  landlord  for  foreclosure  of  the 
mortgage  The  landlord  was  not  a  neces- 
sary party  to  the  suit  on  the  mortgage  as 
he  claimed  to  be  in  possession  by  a  para- 
mount title  and  pleaded  that  he  was  not 
bound  by  the  mortgage  in  favour  of  the 
plaintiffs  appellants.  However,  the  plain- 
tiffs chose  to  proceed  against  him  and 
sought  and  obtained  a  decision  in  the- trial 
Court  as  to  their  mutual  rights.  Under 
these  circumstances  it  would  be  too  late 
to  urge  that  the  landlord  should  have  been 
discharged  from  the  suit,  and  the  plaint- 
iffs and  the  landlord  here  express  their 
willingness  to  accept  adjudication  of  their 
mutual  rights  in  this  suit 

The  lower  appellate  Court  has  refused 
to  piss  a  decree  for  foreclosure  of  the  ab- 
solute occupancy  holding  and  has  dis- 
missed the  suit  against  the  landlord.  A 
decree  has  been  passed  against  the  tenant 
for  foreclosure  of  property  other  than  the 


holding  included  in  the  mortgage.  The 
position  as  between  the  plaintiffs^  appel- 
lants who  are  the  mortgagees  and  defen- 
dant respondent  1,  the  landlord,  is  this. 
The  plaintiffs  hold  a  mortgage  of  an  ab- 
solute occupancy  holding  executed  by  the 
tenant  in  1919  before  the  new  Tenancy 
Act  came  into  force.  The  landlord  is  in 
possession  under  a  surrender  deed  exe- 
cuted in  1924  after  that  Act  came  into 
force.  The  plaintiffs  contend  that  the 
landlord  is  bound  by  the  mortgage  and 
unless  he  redeems  the  mortgage  that  hold- 
ing should  be  foreclosed.  The  plaintiffs 
have  therefore  to  prove  that  their  mort- 
gage is  enforceable -against  the  landlord. 
The  mortgage  to  which  S.  41,  Tenancy 
Act  of  1898  applied,  was  effected  without 
notice  under  Cl  (4)  of  that  section,  and 
was  admittedly,  voidable  at  his  instance. 
It  is  difficult  to  see  how  the  plaintiffs 
can  sesk  to  enforce  such  a  mortgage  against 
the  landlord  in  possession  under  a  bona 
fide  surrender 

The  contention  that  S.  6,  Tenancy  Act 
of  1920,  renders  the  mdrtgage  binding  on 
the  landlord  is  untenable  The  section 
obviously  applies  only  to  mortgages 
effected  after  the  date  of  its  coming  into 
force  It  does  not  do  away  with  fhe  void" 
ability  under  Cl  (7),  S  41,  Tenancy  Act 
of  1898,  attached  to  mortgages  executed 
in  contravention  of  that  section  It  is 
not  shown  that  the  landlord's  right  or 
option  to  avoid  the  mortgage  had  ceased 
to  exist  or  fro  be  exercisable  at  the  date  of 
the  suit 

The  appeal  fails  and  is  dismissed  with 
costs 

A  L  /R  K  Appeal  dismissed 


*  *  A  I.  R  1929  Nagpur  30  (2) 
Full  Bench 

FlNDLAY,  J  C  ,  AND  KlNKHEDE  AND 

GHULAM  MOHICJDDIN,  A.  J.  Cs 

Abas  Ali — Applicant, 
v. 

Kodhusao — Non- Applicant. 

Civil  Eevn  No.  15  of  1928,  Decided  on 
22nd  September  1928,  from  order  of  Small 
Cause  Court  Judge,  Nagpur,  D/-  13th 
December  1927 

**  Transfer  of  Property  Act,  S.  54— 
Contract  of  sale— Vendee  paying  earnest 
money  or  part  payment  at  would  be  akin 
to  earnest  money — Contract  falling  through 
for  vendee's  default— Vendee  can  recover 
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neither  earneit    money   nor  such   part    pay- 
ment—Vendor and    Purchaser— Contract  Act 

5,  74. 

If  A  agreea  bo  sail  a  property  to  B  and  ear- 
nest motley  or  an  advance  payment  of  part  of 
the  purchase  money  (if  such  part  payment  was 
-of  such  proportion  of  the  purchase  money  as 
would  be  deemed  to  be  a  sscunby  for  the  due 
fulfilment  of  the  contract)  is  paid  to  At  and  if 
B  subsequently  commits  a  breach  of  the  con- 
-traot,  B  is  not  entitled  to  recover  from  A  either 
the  advance  payment  or  the  earnest  money  in 
-quffltion  .  12  N.  L.  R.  177  ,  A.  I.  R.  1925  Nag. 
103,  not  Approved  ;  A.  I.  R.  1922  Nag.  104, 
Appr.  A.  I.  R.  1926  P.  C.  1,  Foil.  41  All.  324  ; 
-38  Mad.  178  ;  24  C.W.N.  967  and  A.  I.  R.  1927 
•Cal.  964,  Rcl.  on.  [P  32  C  1] 

A.  V.  Wazalvar— for  Applicant 

B.  N.  Padhey — for  Non-Applicant. 

Order  of  Reference 

Findlay,  J.  C  — The  plaintiffs'  suit  for 
damages  in  respect  of  non-performance  of 
-a  contract  of  sale  has  been  dismissed  by 
the  Judge  of  the  lower  Court  There  was 
admittedly  an  agreement  by  the  defen- 
dant's mother  and  natural  guardian,  Mt. 
Tulsabai,  to  sell  the  house  in  suit  for 
Es,  4,500  to  the  present  apphcints.  Ad- 
mittedly also  Es  500  was  paid  as  earnest 
money. 

The  first  question  for  decision  is  who 
is  responsible  for  the  breach  of  the  con- 
tract. This  question  depends  on  whether 
the  plaintiffs'  allegation  that  a  condition 
precedent  to  the  forfeiture  of  the  contract 
"was  that  the  defendant's  mother  should 
apply  to  the  Court  to  be  formally  ap- 
pointed as  guardian  of  the  minor,  is  true 
or  not.  On  this  point,  after  considering 
the  evidence,  I  find  myself  in  full  agree- 
ment with  the  finding  of  fact  arrived  at 
by  the  Judge  of  the  Small  Cause  Court. 
It  is  true  that  the  plaintiffs  have  pro- 
duced several  witnesses  who  alleged  the 
-contrary,  but  their  evidence  strikes  rne 
-as  interested  and  unreliable  when  they 
were  taken  into  details,  e.  g  ,  regarding 
-the  presence  or  not  of  Mt.  Tulsabai's 
mukhtyar,  or  regarding  there  having  been 
any  talk  about  a  receipt  being  wanted  or 
not,  the  witnesses  are  discrepant.  To  my 
mind,  it  seams  grossly  unlikely  that,  in  a 
contract  of  sale  of  this  sort  where  an 
amount  of  Es.  4,500  was  in  question  and 
-where  Es.  500  was  paid,  a  receipt  would 
not  have  been  insisted  on,  particularly  in 
view  of  the  fact  that  the  contract  was  not 
to  be  completed  until  two  months  later. 
There  seems  ever  ^reason  to  suppose  that 
the  defendant's  allegation  in  this  con- 
nexion IB  correct  and  that  the  plaintiffs 


have  refrained  from  producing  the  receipt 
as  it  would  be  unfavourable  to  themselves 
Over  and  beyond  this,  if  there  had  been 
a  definite  agreement  between  the  parties 
that  Tulsabai  had  to  get  herself  appointed 
formally  as  guardian  by  the  Court,  I  am 
strongly  of  opinion  that  the  plaintiffs 
would  have  insisted  on  this  condition 
having  been  reduced  to  writing. 

There  are  other  circumstances  which 
go  to  show  that  the  plaintiffs  have  not 
played  a  straight  game  in  the  present 
case.  The  agreement  took  place  on  17th 
October  1925  and  the  documentary  evi- 
dence on  the  plaintiffs'  part  showing  that 
they  insisted  on  Mt.  Tulsabai  being  ap- 
pointed by  the  Court  as  the  guardian  of 
the  minor  occurs  in  Ex.  P-2,  dated  20th 
December  1926,  in  reply  to  the  defen- 
dant's notice  (P-l),  dated  the  14th  idem. 
It  seems  to  me  that  the  plaintiffs,  for 
reasons  best  known  to  themselves,  failed 
to  complete  the  contract  and  seized  the 
opportunity  of  the.  defendant  having 
effected  a  sale  to  another  party  to  claim 
back  their  earnest  money  on  the  pretext 
mentioned  I  am,  therefore,  so  far  in 
agreement  with  the  lower  Court's  judg- 
ment 

It  has,  however,  been  urged  before  me 
that,  in  any  event,  the  plaintiffs  were 
entitled  to  recover  their  earnest  money, 
and  the  decision  of  Hallifax,  A.  J.  C.f  iri 
Lachhmi  blarayan  v.  Damodardas  (l), 
has  been  relied  on  in  this  connexion. 
That  decision,  although  one  by  a  Single 
Judge,  dissented  from  the  decision  of 
Drake-Brockman,  J.  C  ,  in  Mangal  Lai 
v.  Mt.  Nanni  (2),  and  this  breach  of 
rule  No.  3  of  the  Rules  of  Practice  of 
this  Court  was  apparently  justified  in 
the  learned  Additional  Judicial  Com- 
missioner's opinion  by  the  fact  that 
Drake-Brockrnan,  J.  C-,  in  Manga  Lai  v. 
Mt  Nanni  (2),  overlooked  the  Bench 
decision  in  Ballabhdas  v.  Paikaji  (3). 
I  may  ppint  out,  however,  that,  in  the 
last  quoted  case,  the  assumption  was 
that  there  was  a  stipulation  in  the 
contract  that  the  part  payment  or 
earnest  money  should  be  forfeited  if  the 
purchaser  made  'default.  In  the  present 
case,  there  has  been  no  proof  that  there 
was  any  express  agreement  as  regards  the 
forfeiture  of  the  earnest  money,  and  the 
question  which  remains  for  consideration 

(1)  A.  L  B.  1925  Nag.  103=20  N.  L.  R.  192. 
2)  A.  I.  B.  1922  Nag.  104=19  N.  L.  R.  131. 
(3)  [1916]  12  N.  L.  B.  177=38  I,  0.  915. 
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may  be  stated  as  follows.  If  A  agrees  to 
sell  a  property  to  B  and  earnest  money 
or  ar,  advance  payment  of  part  of  the 
purchase-money  is  paid  to  A  and  if  B 
subsequently  commits  a  breach  of  the 
contract,  is  B  entitled  to  recover  from  A 
the  advance  payment  or  earnest  money  in 
question?  As  I  have  pointed  out,  the 
decisions  in  Man  gal  Lai  v.  Ml.  Nanni 
(2)  and  Lachhmi  Narayan  v.  Damodar- 
das  (l),  quoted  above,  are  conflicting 
on  the  point.  Moreover,  in  view  of  the 
decision  of  their  Lordships  of  the  Privy 
Council  in  a  case,  so  far  not,  to  my 
knowledge,  officially  reported,  viz.,  Privy 
Council  Appeal  No.  80  of  1923,  from 
Allahabad  Appeal  No.  44  of  1921,  it  would 
appear  that  their  Lordships  held  that 
earnest  money  is  liable  to  be  forfeited 
when  a  transaction  falls  through  by  reason 
of  the  fault  or  failure  of  the  vendee.  This 
decision,  in  turn,  gives  rise  to  some  doubt 
as  to  whether  the  old  Bench  decision  of 
this  Court  in  Ballabhdas  v.  Paikaji  (3), 
quoted  above,  requires  re-consideration. 

I  accordingly  refer  the  above  question 
to  a  Full  Bench  consisting  of  Judicial 
Commissioner,  2nd  Additional  Judicial 
Commissioner  and  3rd  Additional  Judi- 
cial Commissioner. 

Opinion 

Findlay,  J.  C. — The  quesbion  referred 
for  the  consideration  of  this  Full  Bench 
is  as  follows  : 

11  If  A  agrees  to  sell  a  property  to  B  and 
earnest  money  or  an  advance  payment  of  part 
of  the  purchase-money  is  paid  to  A,  and  if  B 
subsequently  commits  a  breach  of  the  con- 
tract is  B  entitled  to  recover  from  A,  the  ad- 
vance payment  or  earnest  money  in  question7" 

It  will  be  convenient  to  consider  first 
the  question  of  earnest  money  simplioiter, 
leaving  out  of  account  the  item  of  an 
advance  payment  of  part  of  the  purchase- 
money,  regarding  which  it  is  possible 
that  different  legal  incidents  might  arise. 

This  particular  matter  was  considered 
at  great  length  by  Batten  and  Stanyon, 
A.  J.  Cs.p  in  Ballabhdas  v.  Paikaji  (3). 
It  is  unnecessary  to  repeat  at  length  the 
reasoning  of  the  learned  Additional  Judi- 
cial Commissioners  in  that  judgment.  It 
will  suffice  to  eay  that  the  Additional 
Judicial  Commissioners  were  of  opinion 
that  such  earnest  money  or  a  part  pay- 
ment in  advance  of  the  purchase-money 
made  under  a  stipulation  that  it  shall  be 
forfeited  if  the  purchaser  makes  default 
is  governed  by  8.  74,  Contract  Act,  and 
gives  the  Courts  discretion  to  deal,  with 


the  forfeiture  on  equitable  principles.  Ic 
coming  to  this  decision  they  did,  the 
learned  Additional  Judicial  Commis- 
sioners accepted  the  opinion  of  Sankaran 
Nair,  J.,  in  Natesa  Iyer  v,  Appavu  Pada~ 
yachi  (4),  as  opposed  to  that  of  Wallis,  J. 
The  matter  next  oune  before  a  Judge  of 
this  Court  in  Mangal  Lai  v.  Mt  Nanni 
(2).  In  that  case,  Drake- Brockfnan,  J.C., 
dealt  with  the  matter  somewhat  cursorily 
and  came  to  the  conclusion  that  a  deposit 
or  earnest  money  of  the  kind  under  con- 
sideration can  be  retained  by  the  vendor 
where  a  contract  goes  off  owing  to  a> 
default  of  the  purchaser.  Hallifax,  AJ.C-, 
in  Lachhmi  Narayan  v.  Damodardas  (l), 
again  considered  the  question  and  accepted 
the  view  of  the  Bench  decision  in  Balla- 
bhdas v.  Paika^  (3)  Meanwhile,  how- 
ever, their  Lordships  of  the  Privy  Council 
have  had  the  same  question  before  them, 
in  Chiranjit  Singh  v,  Har  Swarap  (5). 
from  a  decision  of  the  Allahabad  High 
Court  Their  Lordships,  it  is  true,  have- 
not  dealt  with  the  matter  at  any  great 
length,  but  this  appears  to  ha,  in  my 
opinion,  because  they  considered  the  point- 
at  issue  a  perfectly  clear  one"  which  re- 
quired no  detailed  discussion,  The  ap- 
peal was  decided  practically  ca  the  fol- 
lowing statement  of  the  law  applicable' 
in  the  opinion  of  their  Lordships  : 

"Earnest  money  is  part  of  the  purchasa 
prica  when  the  transaction  goes  forward  it  is 
forfeited  when  the  transaction  falls  through, 
by  reason  of  the  fault  or  failure  of  the  vendee." 

The  application  of  this  principle  to  the* 
question  before  us  settles  the  case  in  my 
opinion.  It  need  hardly  be  said  inci- 
dentally that,  in  the  question  we  have- 
before  us,  we  assume  that  it  is  immova- 
ble property  which  has  been  agreed  to  be- 
sold  It  has  been  urged  by  the  pleader 
for  the  applicants  that  their  Lordships' 
decision  on  this  question  must  be  regarded 
as  av  mere  obiter  dictum.  I  am  wholly" 
unable  to  see  any  ground  whatever  for 
this  suggestion.  Very  obviously,  the  mat- 
ter in  question  formed  the  crux  of  t he- 
appeal  and  the  mere  brevity  of  their  Lord- 
ship's judgment  on  the  question  at  issue* 
cannot,  in  any  way,  justify  the  assump- 
tion that  their  Lordships  had  not  given 
full  consideration  to  the  question  in- 
volved. It  would  be  utterly  unreasonable 
to  assume  that,  when  their  Lordships- 
issued  the  diotum  in  question,  they  had 

(4)  [1909]  39  Mad.  375=3  1.0.  941-20  M.L.J, 

230. 
(B)  A.  I.  R.  1926  P,  G.  1. 
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not  in  mind  the  fact  of  the  existence  of 
the  Indian  Contract  Act  and  the  fact  that 
provisions  like  Ss,  63, 64,  73  and  74  there- 
of are  on  the  Statute  Book.  I  find  it  im- 
possible to  assume  that  their  Lordships 
were  not  laying  down  a  general  propo- 
sition of  law  on  the  point  involved  It 
has  even  been  suggested  that  their  Lord- 
ships, in  deciding  the  question,  were,  at 
the  time,  dealing  with  a  decision  of  the 
Aftlahabad  High  Courb,  which  has  been  in 
the  habit  of  taking  the  view  followed  by 
Drake-Brockman,  J.  C.,  in  Mangal  Lai  v. 
Mt.  Nanhi  (2),  quoted  above,  and  that 
their  decision  might  have  been  different 
had  they  been  dealing  with  a  case  from 
certain  other  High  Courts  which  have 
taken,  in  the  p^st,  the  contrary  view.  I 
find  it  utterly  impossible  to  make  any 
such  assumption  which  would  involve  the 
absurdity  that  their  Lordships  assumed 
that  the  incidents  of  the  law  of  contract 
would  differ  on  a  matter  like  this  as  bet- 
ween different  High  Courts.  In  the 
circumstances,  it  seems  to  me  clear  that 
this  Court,  in  view  of  the  decision  of 
their  Lordships,  is  bound  to  answer  the 
question  referred  to  the  Full  Bench  in  the 
negative  ;  in  other  words,  my  answer  to 
the  said  question  would  be  as  follows  : 

"If  A  agrees  to  sell  a  property  bo  B  and  oar- 
nest;  mouey  is  paid  to  A,  and  if  B  subsequently 
commits  a  breach  of  the  contract!,  B  is  not 
entitled  to  recover  from  A  the  said  earnest 
money." 

I  desire,  however,  to  add  that,  with  all 
respect,  I  am  unable  to  accept  the  view 
enunciated  by  Batten  and  Stanyon,  A.  J. 
Cs..  and  by  Hallifax,  A.  J.  C.,  in  the 
Nagpur  Law  Report  bases  quoted  above. 
I  am  unable  to  accept  the  position  tbat 
the  Contract  Act  is  exhaustive  as  regards 
the  law  of  contract.  As  the  very  pream- 
ble to  the  said  Act  shows,  the  said  piece 
of  legislation  only  proposes  to  codify  a 
certain  part  of  the  law  referring  to  con- 
tracts, and  the  second  part  of  S,  1  of  the 
Act  expressly  exempts  usages  of  customs 
of  trade  from  being  affected  by  the  provi- 
sions of  the  Act.  That  payment  of  earnest 
money  is  a  custom  or  usage  of  trade  in 
India  as  well  as  in  England  cannot  be 
denied  and  it,  normally,  is  paid  under  an 
implied  agreement  with  the  vendee  that 
if  the  contract  is  broken,  the  vendor  is 
entitled  to  retain  the  said  amount,  where- 
as, if  the  contract  is  fulfilled,  the  earnest 
money  is  credited  as  part  payment  of  the 
price  :  of.  Muhammad  Habib-Ullah  y. 
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Muhammad  Shafi  (5),   Natesa    Aiyer  v 
Appavu    Padavachi   (6),   Atul  Chandra 
Kundu  v.   Sarat  Chandra  Lala  (7)  and 
Nadtar  Chand  v.  Satis  Chandra  (8), 

For  my  own  part,  it  seems  to  me '  that 
ex  natura  rei  earnest  money,  which  is  not 
in  essentials,  a  penalty  but  is  a  mere 
security  for  the  due  fulfilment  of  an  agree- 
meat,  is  excluded  from  the  operation  oi 
provisions  like  Ss.  63  and  64,  Contracl 
Act.  Similarly,  it  seems  tn  me  that  AE 
regards  S.  74,  earnest  money  as  such  can- 
nob  be,  by  any  stretch  of  reasoning,  re- 
garded  as  a  sum  named  in  the  contract  to 
be  paid  la  case  of  breach,  nor  can  it  equally 
be  properly  described  ag  a  stipulation  by 
way  of  Penalty.  The  reasoning  of  White. 
C.  J  ,  and  of  Miller,  J.,  in  Natssa  Aiyar 
v.  Appavu  Padayachi  (6),  quoted  above, 
has  my  respectful  concurrence  in  this 
connexion. 

The  present  case  is  thus  not,  in  my 
opinion,  one  as  has  been  argued  by  the 
pleader  for  the  applioants,  in  which  the 
Contract  Act  lays  down  a  rule  specifically 
applicable  to  the  case  we  have  considered. 
Had  that  been  so,  I  should  h Ve  agreed 
that  the  law  applicable  would  have  been 
the  specific  provision  of  the  Contract  Act 
in  question  on  the  general  principle  that 
the  essence  of  a  Code  is  to  be  exhaustive 
on  the  matters  in  respect  of  which  it  de- 
clares the  law,  but,  las  I  have  already 
indicated,  the  Contract  Act  is  confessedly 
not  exhaustive  on  the  incidents  of  the  law 
of  contract  applicable  in  this  country. 

It  has  been  suggested  that  one  of  the 
objects  of  the  Contract  Act  was  to  exclude 
from  Indian  law  the  intricacies  thereof 
with  reference  to  penalties,  liquidated 
damage9  and  the  like,  but  had  the  inten- 
tion of  the  legislature  been  to  include,  in 
sections  like  63  and  64  of  the  said  Act, 
the  item  of  earnest  money,  I  should  cer- 
tainly have  expected  specific  mention  of 
the  same  to  have  been  made.  I  would 
therefore,  answer  the  question  as  regards 
earnest  money  as  stated  above  and  that 
as  a  matter  of  fact,  suffices  for  the  purpo- 
ses of  the  decision  of  Civil  Bevision  No.  15 
of  1928. 

When  I  turn  to  the  question  of  whether 
the  same  reply  should  be  given  on  the 
reference  aa  regards  an  advance  payment 

(5)  [j9Jo]  U  A11'  8^50L  °-  948=17  A-  L* 

(6)  [1913]  38  Mad.   178^=24  M.  L,  J.  488=19 
/„.  £  Cl  462==(1913)  M.  W.  N.  341  (F.B.). 

7)  [1920]  24  0.  W.  N.  967=59  I.  0.  215. 
(8)  A.  I.  B,  1927  Gal,  964=55  Gal,  638. 
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of  pirt  of  the  purchase-money,  I  fial  it 
impossible  to  frame,  in  categorical  terms, 
a  specific  answer  in  the  affirmative  or  in 
the  negative  for  the  simple  reason  that, 
even  under  English  Law,  forfeiture  of  the 
entire  advance  payment  is  not  invariable 
when  such  payment  is  considerable  in 
amount.  My  answer  to  this  part  of  the 
reference  would  also  be  in  the  negative, 
if  such  part  payment  was  of  such  propor- 
tion of  the  purchase-money  and  of  such  a 
nature  generally  as  would  enable  the 
Court  to  regard  it  as  akin  or  analogous  to 
earnest  money,  i.  e  ,  if  the  part  payment 
had  been  made  mainly  as  a  security  for 
the  due  fulfilment  of  the  contract. 

It  has  been  suggested  in  the  present 
case  that  the  proportion  of  earnest  money 
was  unduly  high.  This  is  a  matter  which 
hardly  arises  on  the  reference,  but  as  it 
has  been  argued  before  the  Full  Bench, 
I  desire  to  record  my  opinion  that  the 
amount  of  Us.  500,  canning  only  to  1/9 th 
of  the  total  price  agreed  upon,  is  not  so 
high  as  to  justify  any  assumption  that 
the  payment  in  question  was  not  both 
nominally  and  in  reality  one  of  eirnest 
money  pure  *and  simple.  I  accordingly 
would  answer  the  reference  as  stated 
above. 

Kinkhede,  A  J  C — I  concur  with 
the  learned  Judicial  Commissioner  in  the 
opinion  recorded  by  him  I  have  nothing 
to  add. 

Mohiuddin,  A.  J.  C. — I  concur. 

S.N  /E.K.  Reference  answered. 
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FlNDLAY,  J.  C.f  AND  PfllDBAUX,  A.  J    C. 

Mt.  Dhannabai  Johri — Decree-holder 
— Appellant. 

v 

Keshrichand  Johri  and  another — 
Judgment-debtors —  Respondents 

First  Appeal  No.  97  of  1927,  Decided 
on  14th  July  1928,  from  decree  of  Addl. 
Disk.  Judge,  Nagpur,  D/-  30th  April 
1927.  in  Execution  Case  No.  23  of  1919. 

Civil  P.  C.,  S.  152—  Suit  for  partnership 
accounts  compromised  deciding  S  entitled 
to  three  anna*  chare,  but  agreeing  to  an- 
other member  to  mtnago  business— Decree 
ordering  in  terms  of  com  pro  mil  5,  S  to  be 
entitled  to  that  share— 8  not  appealing 
against  decree,  nor  applying  for  its  review 
— S  seeking  execution  of  decree  and  praying 
alternately  to  amend  decree  if  it-  ba  not  in 
termi  of  compromise — D acre 9  wai  in  termi 


of  compromise,  merely  declaratory  and  in- 
capable of  execution — Even  if  it  were  not  in 
terms  of  compromise,  it  could  not  be  am- 
ended, so  as  to  make  it  capable  of  execution, 
as  time  for  same  had  passed  by — Decree — 
Executability. 

Under  a  compromise  terminating  a  suit  for 
partnership  accounts,  a  parson,  £,  was  held 
to  ba  entitled  to  a  three  annas  share  in  tha 
partnership-  and  it  was  further  agreed  that 
another  sharer  should  transact  all  the  busi- 
ness of  the  firm,  balance  the  accounts  and 
render  them  whan  asked.  In  the  decree  that 
followed  it  was  ordered  and  declared  in 
terms  of  compromise  that  S  was  entitled  to 
three  annas  share  in  the  property  belonging 
to  the  firm.  S  sought  to  execute  the  decree 
praying  that  he  should  be  put  in  joint  posses- 
sion of  his  sharo  and  if  the  decree  were  con- 
sidered aa  not  embodying  terms  of  contract  it 
should  ba  amended  under  S.  152.  No  appeal 
against  the  decraa  wae  filed,  nor  any  applica- 
tion for  review  made  within  time  . 

Held  :  that  the  decree  was  only  declaratory 
and  was  also  in  accordance  with  the  tarms  of 
the  compromise.  It  could  not,  therefore,  be 
executed  as  sought  for.  [P  35  G  2] 

Held  further  that  even  supposing  that  the 
decree  was  faulty  as  not  being  according  to 
terms  of  the  compromise,  it  could  not  now  be 
amended,  as  time  for  such  amendment  as  to 
make  it  capable  of  execution  bad  passed  by  : 
21  C.  W.  N.  835;  A.  I.  R.  1928  flag.  173. 
A.  I,  R.  1927  P.  C,  201  and  A.  I.  R.  1922 
Oudh  150,  DiBt.  [P  36  C  1,  2] 

H.  S.  Gour,   R  N.  Padhye   and   G.  S. 
Brahmarakshas — for  Appellant. 
V.  7,  Bose—  for  Respondents. 

Judgment.— In  Civil  Suit  No.  23  of 
1919  in  the  Court;  of  the  Additional  Dis- 
trict Judge,  Nagpur,  the  appellant  Mt 
Dha.ana.bai  sued  the  respondent  Keshri- 
chand and  one  Manmal,  now  represented 
by  his  widow  Manabai,  for  partnership 
accounts  and  for  the  recovery  of  certain 
profits  as  well  for  division,  by  metes  and 
bounds,  and  possession  of  the  plairttiff's 
alleged  share  in  the  immovable  property 
concerned,  as  well  as  for  the  recovery  of 
ornaments  specified  in  Sen  G.  After 
the  case  had  reached  the  evidence  stage, 
a  compromise  was  arrived  at  ;  the  terms 
of  the  compromise  are  on  record.  Under 
it,  the  present  appellant  was  held  to  be 
entitled  to  a  three  annas  share, '  defen- 
dant 1  to  a  seven  anna  share  and  defen- 
dant 2  to  six  anna  share.  It  was 
further  agreed,  that  defendant  1 
should  transact  all  the  business  oE  the 
firm,  balance  the  accounts  and  render 
them  when  asked,  other  terms  as  to  the 
amount  of  money,  the  plaintiff  and 
defendant  2  might  spend  for  the  con- 
struction of  a  temple  and  of  a  bunga- 
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low,  were  also  included,  as  well  as  vari- 
ous miscellaneous  matters  which  it  is 
unnecessary  to  specify  here.  The  decree 
passed  in  the  case  by  the  Additional  Dis- 
trict Judge  cannot  be  described  as  a 
peculiarly  clear  or  lucid  one.  It  is  in 
these  terms  : 

11  Ib  ia  ordered  and  declared  in  terms  of 
compromiaa  that  the  plaintiff  is  entitled  to 
three  annas  share  only  in  the  moveable  and 
immovable  property  belonging  to  the  firm  of 
Bamkaran  Hiralal  noted  on  reverse  and  her 
claim  for  ornaments  is  dismissed  as  fufly 
satisfied  out  of  Court." 

Further,  orders  were  passed  in  the 
decree  as  to  costs  in  accordance  with  the 
terms  of  the  compromise. 

The  present  appellant  attempted  to 
execute  this  decree  in  the  lower  Court, 
and  the  Additional  District  Judge,  who 
was  not  the  same  officer  as  the  one  who 
had  passed  the  decree  in  the  suit,  held 
that  the  application  for  execution  did  not 
lie.  Tho  main  prayer  in  the  execution 
was  that  the  decree-holder  should  be 
put  in  joint  possession  of  her  share,  that 
the  profits  should  be  ascertained  and  her 
share  thereof  credited  to  her  in  respect 
of  the  period  ending  in  Dewali  1925,  and 
that  these  profits  and  other  items  should 
be  paid  to  her.  The  application  for  exe- 
cution was  opposed  on  the  ground  that 
merely  a  declaratory  decree  had  been 
passed  which  was  incapable  of  execution, 
and  the  Additional  District  Judge  upheld 
this  contention  and  dismissed  the  execu- 
tion application. 

The  appellant  has  now  come  up  to  this 
Court  on  appeal,  and  in  this  connexion 
our  attention  has  been  drawn  to  the  fact 
that  the  appellant  prayed  in  the  lower 
Court  that,  if  the  decree  wore  considered 
as  not  embodying  the  terms  of  the  com- 
promise, it  should  be  amended  under 
S.  152,  Civil  P  C.  We  may  at  once  say 
that  the  terms  of  the  compromise  were 
not  overlucid  and  that  it  remains  a 
matter  of  some  difficulty  as  to  whether 
the  intention  of  the  parties  was  that  the 
appellant  should  be  put  in  formal  joint 
possession  of  the  share  she  was  held  to 
be  entitled  to.  As  we,  however,  read  the 
Compromise,  particularly  in  connexion 
with  the  pleadings  of  the  respective  par- 
ties in  the  suit,  it  seems  to  us  clear  that 
the  defendants  did  not  dispute  the  plain- 
tiff's right  to  a  3  anna  share.  Their 
main  and  reasonable  objection  was  that 
it  was  desirable  that  defendant  1  should 
remain  in  sole  charge  of  the  busi- 


ness, and  it  seems  to  us  that,  rightly  or 
wrongly,  this  was  also  the  intention  of 
the  Additional  District  Judge  in  the  form 
of  the  decree  he  drew  up.  It  has  been 
argued  before  us  that  the  words  "  in 
terms  of  compromise,"  which  occur  in 
the  decree,  necessarily  mean  that  the 
present  appellant  is  entitled  to  claim  in 
execution  the  various  items  of  profits  and 
the  like,  which  were  specifically  referred 
to  in  the  compromise,  as  well  as  the 
formal  ]oint  possession  of  the  3  anna 
share.  We  are,  however,  unable  to  ac- 
cept this  proposition.  To  our  mind,  it 
is  clear  that  only  a  declaratory  decree 
was  passed  affirming  the  fact  that  the 
appellant  was  entitled  to  a  3  anna  share 
only  in  the  estate  and  business  and  to 
the  incidents  that  followed  therefrom 
From  this  point  of  view,  therefore,  we 
agree  with  the  Additional  District  Judge 
that  the  decree  is  not  one  capable  of  ex- 
ecution in  the  way  in  'which  the  appel- 
lant now  seems  to  enforce  it. 

We  have  been  referred,  in  this  connex- 
ion, to  the  decision  in  Jayanuddin 
Khan  v.  Jamiruddin  Sarkar  (1)  and  we 
are  in  full  accord  with  the  proposition 
laid  down  in  that  ruling.  The  proposi- 
tion was  to  the  effect  that,  in  the  case 
of  a  compromise  decree,  in  order  to  pro- 
perly understand  and  give  effect  to  it, 
the  Court  is  entitled  to  look  behind  the 
decree,  so  to  speak,  and  consider  the 
terms  of  the  compromise.  That  case, 
however,  was  of  a  very  different  nature 
from  the  present  one  There  the  decree 
contained  the  amounts  to  be  repaid  by 
the  respective  defendants  in  instalments, 
but  it  omitted  to  include  another  con- 
dition relating  to  the  whole  amount  be- 
coming due  in  default  of  a  single  kist. 
The  decision  of  Frideaux  and  Kinkliede, 
A  J.  Cs.,  in  Naraindas  Bhagwanji  &  Co. 
v  Kalyanji  Mawaji  &  Co  (2)  merely 
laid  down  that  the  terms  of  an  award 
of  a  private  arbitrator,  or,  of  .an  adjust- 
ment, if  susceptible,  in  every  detail,  to 
an  effective  order  in  the  nature  of  speci- 
fic performance,  can  be  given  effect  to 
in  the  Court's  decree,  even  if  the  original 
suit  was,  merely  declaratory  ,in  nature. 

Our  attention  has  also  been  drawn  to 
the  decision  of  their  Lordships  of  the 
Privy  Council  in  Medhi  AH  Khan  v. 
Ohanshiam  Singh  (3)  and  it  has  been 

(1)  [1917]  21  0.  W.  N.  815=871.0.916. 
(2). A.  I.  B.  192?  Nag.  173=24  N.  L.  R.  '55. 
(S)  A.  I.  B.  192?  P.  0.  204. 
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urged  on  behalf  of  the   appellant  that  the 
case  in   question    was   closely   analogous 
to  the !  present  one.    The  decision  of  their 
Lordships  was  that   where  a  compromise 
completely  disposes   of   a   suit    and   the 
terms  agreed  upon    are  such  us  to  be  sus- 
ceptible  of    specific    performance    being 
granted,   no   party   to   such  compromise 
can  refuse  to  be  bound   by   its  terms  and 
to  escape  from  his  obligations  thereunder. 
Their    Lordships    further    held    that, 
under  0.  23,  B.  2,  Civil  P  C  the  Court  was 
competent  to  record  the  compromise  and 
to  pass  a  decree  in  accordance  therewith 
If  the  terms   of    the    compromise    in    the 
case    quoted     be,      however,     examined 
it    will    be   seen    that   they   wore   pecu- 
liarly   specific    and    of    a    kind    -which 
could  at  once  be  effectively  enforced  under 
a  decree.  We  have  been  referred  to  a  very 
similar  decision  of    Lyle,  A  J  C  of   the 
Oudh  Judicial    Commissioner's   Court  in 
Bisheshar  Singh  v.  Mohammad  Yamn  (4). 
We  do  not,  however,    think  that  the  cir- 
cumstances of   the  present    case  bring    it 
within  the  purview  of  the  ruling  of  their 
Lordships  of  the   Privy   Council    quoted 
iabove      As    we  road   the  compromise,   it 
'was  intended   to  be  merely  one  declaring 
the   rights    and    shares  of   the    different 
parties  to  the   suit  in    the  property,    and 
there  are  various  items  in  the  compromise 
which,  on  the  face  of   them,  would  be  in- 
capable of  execution   owing  to  the    some- 
what  vague  and  general  terms  which  are 
used  in  the  deed  in  question      Even  how- 
ever, if  the   position  were  otherwise   and 
if  we  were  to   grant  for   the  time   being 
that  the  decree  was  a  wrong  or  imperfect 
one  and  did  not    give  effect  to   the  inten- 
tion of  the   parties,    we  are   of   opinion 
that  the    appellant  has   already  lost    her 
remedy      If  she  were   not  satisfied  with 
the   terms   of  the    decree  as  passed,    she 
had  a  remedy  by  appeal  under  0  43,  R  1 
(m),  Civil  P  C.    and  it   is   possible    that 
the  appellate  Court'might  have  been  able 
to  extract,  from  the  compromise,  certain 
of  its  specific  terms  capable  of  execution. 
No  such  appeal  was  filed  and  similarly  an 
application  for  review  under  0.  47,  B  2, 
Civil  P  C  ,  no  longer  lies.     Equally   so, 
it  seems  to   us  impossible   to  hold    that, 
assuming,  for  the  time  being,  the   decree 
to  be  a  faulty  one,  it  can  now    be  correc- 
ted under  S.  152,   Civil  P  C.     It  is   im- 
possible, "by   any  stretch  of  reasoning  to 
hold  that  the  Additional   District  Judge, 

(4)  A.  I.  K.  191W  Oudh  150=35  Q.C.  53, 


in  the  terms  of  the  decree  merely  made 
a  clerical  or  arithmetical  mistake,  or  an 
accidential  slip  or  omission.  It  is  per- 
fectly obvious,  on  the  contrary,  that  he 
deliberately  drew  up  a  declaratory  decree 
stating  what  the  plaintiff's  rights  were 
under  the  compromise,  and,  as  we  have 
already  said,  we  do  not  see  any  reason  to 
suppose  that  the  Additional  District 
Judge  was  wrong  in  so  interpreting  the 
compromise  in  question.  Indeed  we  ara 
prepared  to  go  further  and  to  affirm  that 
the  attempt  of  the  present  appellant  to 
execute  the  decree  in  the  way  she  desires 
to,  would,  in  reality,  amount  to  an  effort 
to  go  behind  the  compromise  and  to  give 
her  a  right  to  meddle  directly  in  the 
management  of  the  estate,  a  right  which 
was  expressly  denied  her  by  the  terms  of 
01.  (b)  of  the  compromise  Even,  how- 
ever, had  this  not  been  so,  the  time  for 
amendment  of  the  decree  in  the  manner 
in  which  the  appellant  desires  it  to  be 
amended,  so  as  to  make  it  capable  of 
execution,  has  clearly  long  since  passed 
by  and  we  are  of  opinion  that  the  execu- 
ting Court  had  no  alternative  but  to  dis- 
miss the  application  for  execution  For 
these  reasons,  the  appeal  fails  and  is  dis- 
missed. The  appellant  must  bear  the 
respondents1  costs.  We  fix  Bs.  50  as 
pleader's  fees  Only  one  set  of  costs 
will  be  allowed  to  respondents. 


S  N./B.K. 


Appeal  dismissed. 
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FlNDLAT,   J    C. 
Ramadhin  Brahmin— Accused— Appel- 


lant. 


v. 


Emperor — Opposite  Party. 

Criminal  Appeal  No.  129  of  1928,  De- 
cided on  16th  July  1928,  from  order  of 
Sess-Judge,  Nagpur,  D/-  20th  March  1928, 
in  Sessions  Trial  No  21  of  1927. 

(a)  Penal    Code,   S.    147  —  Member,    of 
crowd    charged  with  rioting  —  Prosecution 
need   only   establish    that  they    were    volun- 
tarily members  of  the  crowd. 

Where  parsons  are  charged 'with  rioting  in  a 
caao  of  confused  riot,  all  that  -the  prosecution 
needs  to  establish  KB  that  the  accused  were 
voluntarily  members  of  the  crowd  of  rioters 
who  committed  the  offence  alleged.  [P  37  G  2] 

(b)  Criminal  P.  C.,  S.  307  —  High   Court 
will  not  interfere  with  verdict  of  jury  unless 
it  is  obviously  perverss,  manifestly  wrong  or 
unreasonable. 


1929 


RAMADHIN  BRAHMIN  v.  EMPEROR  (Fiodlay,  J.  G.)        Nagpur  37. 


High  Court  will  only  interfere   with    a  ver- 

1  diet  of  a  jury  when  such   verdiob   ia   obviously 

perverse  or  manifestly  wrong  or  unreasonable  : 

A.  I.  R.  1926  Nag.  308,  Foil.  [P  37  G  2] 

(c)  Criminal  P.  C.,  S.  162  —  Police   Offi- 
cers deposing  to  identification  of  accused  in 
identification  parade  —  Evidence    is  admis- 
sible as  it  is  an  actual    fact  or   circumstance 
witnessed. 

Evidence  of  police  officers  who  give  evidence 
with  regard  to  tho  identification  parades  which 
were  held  and  who  depose  to  certain  of  the  ac- 
c listed  having  been  identified  by  prosecution 
witnesses  in  an  identification  parade  is  not  in- 
admissible in  evidence  under  S.  162,  as  their 
evidence  does  not  relate  to  any  statement  made 
to  the  police  but  is  a.  simple  exposition  of  a 
fact  or  circumstances  witnessed  by  themselves. 

[P  38  0   1,  2] 

(d)  Evidence  Act,  S.    114  —  Accused    not 
disclosing  their   defence  before    the  commit- 
ting Magistrate  nor  in  the  Sessions  Court  and 
entering    into  a  defence  of  alibi  —  Presump- 
tion arises  against    them— Criminal  Trial. 

If  neither  in  their  examination  before  the 
Committing  Magistrate,  nor  in  that  in  the 
Sessions  Court,  accused  disclose  what  their 
exact  defence  is  to  be,  and  they  ouly  enter  on 
their  defence  of  alibi,  a  certain  presumption 
arises  against  them  as  to  their  guilt  of  offence. 

[P  39  C  2] 

(e)  Criminal  P.  C.,  S.  307— Scope. 
Perverse   verdict    does   not   make  Court  im- 
properly constituted. 

M.  V.  Abayankar — for  Accused. 
G   P.  Dick— tor  the  Crown 

Judgment.  —  The  appellant,  Rama- 
dhin,  together  with  his  co-appellants 
Ba-chhoo  Singh,  Bhika,  Ramprashad, 
Ramchandra,  D  harm  a,  Dewaji  and  Rama 
(Criminal  Appeals  Nos  130,  131,  132, 
133,  134,  135  and  136  of  1928),  whose  ap- 
peals are  also  disposed  of  in  this  judg- 
ment, has  been  convicted  by  the  Sessions 
Judge,  Nagpur,  of  an  offence  under  S.  302 
read  with  S-  149,  I  P  C  ,  and  sentenced 
to  transportation  for  life  At  the  same 
trial, 'eight  appellants  were  also  tried  with 
the  aid  of  a  jury,  under  provisions  of 
S  269  (3),  Criminal  P  C.,  for  an  offences* 
under  S  436,  read  with  S.  149,  I.  P  C. 
As  regards  the  latter  offence,  the  jury 
returned  a  unanimous  verdict  of  not 
guilty  and  the  Sessions  Judge  disagree- 
ing with  this  verdict,  has  referred  the 
case  under  S.  307,  Criminal  P  C.,  to  this 
Oourt.  In  this  judgment,  therefore,  I 
dispose  of  the  criminal  appeals  stated  as 
well  as  of  the  above  reference. 

The  present  offence  is  alleged  to  have 
occurred  on  the  5th  day  of  September  last 
in  the  course  of  the  communal  rioting 
between  Hindus  and  Muhammadans, 
which  was,  at  the  time,  rife  in  Nagpur. 
In  the  particular  riot  with  which  I  am 


concerned,  no  less  than  five  Muhamma- 
dans, Budhu,  Piru,  Zahed  Ali,  Fat  eh 
Khan  and  Fir  Khan  met  with  their  death, 
while  others  were  seriously  injured.  A 
house,  to  be  referred  to  hereafter,  was 
also  set  on  fire,  and  the  circumstances  of 
the  case  are  admittedly  such  that,  if  the 
present  appellants  are  guilty  or  innocent! 
of  the  offence  under  S.  436,  I.  P.  C  , 
they  are  equally  guilty  or  innocent  of  the 
offence  under  S.  302,  read  in  each  case  as 
already  stated  with  S.  149,  I.  P.  C. 

In  a  confused  riot  of  the  kind  I  am 
concerned  with  here,  all  that  the  prose- 
cution desires  or  needs  to  establish  is 
that  the  appellants  were  voluntarily 
members  of  the  crowd  of  rioters  who 
committed  the  offence  alleged.  In  deal- 
ing, therefore,  with  the  evidence  in  this 
case,  I  have  to  consider  it,  both  as  re- 
gards the  appeals  and  the  reference,  on 
the  principles  which  I  have  adverted  to 
in  Emperor  v  Kankaya  (l),  viz  ,  that 
this  Court  will  only  interfere  with  a,  ver- 
dict of  a  jury  when  such  verdict  is  obvi- 
ously perverse  or  manifestly  wrong  or  un- 
reasonable, and  it  is  from  this  point  of 
view  that  I  propose  examining  the  evi- 
dence in  tho  present  case.  The  case, 
although  a  voluminous  one,  is,  from  the 
point  of  view  stated  comparatively  sim- 
ple, the  one  vital  question  in  the  case  be- 
ing a  mere  one  of  fact  as  to  whether  the 
evidence  of  certain  of  the  prosecution 
witnesses,  who  profess  to  have  seen  the 
various  appellants  amongst  tho  crowd, 
should  be  accepted,  or  the  evidence  of 
the  defence  witnesses,  who  depose  in 
each  case  to  alibi  on  the  part  of  the  ap- 
pellants should,  on  the  contrary,  be  pre- 
ferred . 

Before,  however,  entering  on  an  exami- 
nation of  the  evidence,  I  desire  to  dispose 
of  certain  law  points  which  have  been 
raised  on  behalf  of  the  appellants  One 
of  the  counsel,  who  appeared  on  behalf  of 
the  appellant  Dharma,  raised  what  ap- 
pears to  me  to  be  a  somewhat  unsub- 
stantial question  of  law.  As  is  obvious 
from  the  Sessions  Judge's  judgment  and 
his  order  on  the  reference,  when  read  to- 
gether, the  Sessions  Judge  was  of  opinion 
that  the  opinion  of  the  assessors  and 
jurors  as  to  the  innocence  of  the  appel- 
lants was  a  perverse  one.  It  must  be 
noted  in  this  connexion  that  all  the  five 
jurors  and  assessors  were  Hindus.  The 
Sessions  Judge  has  given  his  reasons  for 
.  (1)  A.I.B.  1926  Nag.  308=22  N.L.R.  '42. 
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his  view  in  this  connexion  in  para  13  of 
the  judgment.  Whether  that  view  is 
correct  or  not  is  not  a  question  I  am  con- 
cerned with  at  the  moment.  The  argu- 
ment offered  in  this  connexion  has  been  a 
somewhat  novel  one,  It  is  that,  as  the 
Sessions  Judge  holds  the  jurors'  verdict 
and  assessors'  opinion  to  he  a  perverse 
one,  there  was  no  properly  constituted 
Court  for  the  trial  of  the  case  in  ques- 
tion. I  am  wholly  unable  to  accept  this 
contention  for  which  I  know  of  no  sound 
basis,  either  in  law  or  even  in  common 
sense.  Very  obviously  the  fact  of  whe- 
ther a  jury  is  going  to  return  a  perverse 
verdict  cannot,  in  the  normal  case,  ap- 
pear until  the  verdict  has  been  given  and, 
even  if  an  individual  juror  or  assessor  is, 
at  the  inception  of  the  trial,  prejudiced 
in  a  communal  case  like  the  present  be- 
cause of  the  fact  that  persons  belonging 
to  his  own  community  are  being  tried  for 
an  offence  against  members  of  a  rival 
community,  the  Court  can,  in  the  normal 
case,  have  no  means  of  finding  this  out 
until  his  verdict  or  opinion,  as  the  case 
may  be,  is  given  in  the  matter  I  have 
referred  to  an  unofficially  reported 
case,  apparently  a  Madras  one,  in  which 
it  was  laid  down  that  where,  in  the 
course  of  a  trial,  it  is  found  that  one  of 
the  assessors  is  interested,  and  is  so 
unfit  to  sit,  the  duty  of  the  Court  is  to 
refer  the  case  to  the  High  Court  to  set 
aside  the  order  appointing  the  incompe- 
tent assessor  and  all  subsequent  proceed- 
ings in  the  trial.  Even  if  this  case  could 
be  accepted  as  laying  down  a  correct  ex- 
position of  the  law,  it  is  obvious,  on  the 
face  of  it,  that  it  has  no  application  to  the 
circumstances  of  the  present  case,  and,  as 
a  matter  of  fact,  another  counsel,  who 
appeared  for  tlie  same  appellant  (Dharma) 
admitted  in  his  reply  that  the  Court, 
as  constituted,  was  a  proper  one  I  see 
no  reason,  therefore,  to  devote  further 
time  to  this  contention  which  seems  to 
me  to  have  no  sound  basis,  either  in  law 
or  in  reason 

The  second  question  of  law,  which  has 
been  raised  in  this  case,  is  that  the  state- 
ments of  witnesses  like  Harvey  (P.  W. 
No.  17),  Mr.  Deoskar,  P.  W.  No.  22  and 
other  officers,  who  give  evidence  with 
regard  to  the  identification  pirades  which 
were  held  in  this  case  and  who  depose 
to  certain  of  the  appellants  having  been 
identified  by  the  relevant  prosecution 
witnesses,  are  inadmissible  having  re- 


gard to  the  provisions  of  S.  162,  Criminal 
P.  C.;  I  am  wholly  unable  to  aoqept  this 
proposition,  in  support  of  which  a  single 
decision  of  the  Bangoon  High  Court 
Full  Bench  reported  in  an  unofficial  pub- 
lication has  been  quoted.  The  witnesses, 
who  depose  to  certain  of  the  appellants 
having  been  identified  by  certain  of  the 
prosecution  witnesses,  are  not,  in  my 
opinion,  deposing  to  a  statement  made  to 
the  police.  They  are,  on  the  contrary, 
deposing  to  an  actual  fact  or  circum- 
stance seen  and  observed  by  themselves 
This  type  of  evidence  is,  after  all,  only 
of  a  corroborative  nature,  the  essential 
witnesses  to  the  identification  being  the 
prosecution  ones  who  identified  certain 
of  the  appellants;  but,  even  so,  the  evi- 
dence of  witnesses  like  Mr  Harvey  and 
others  does  not  relate  to  any  statement 
made  to  the  police  but  is  a  simple  ex- 
position of  a  fact  or  circumstance  wit- 
nessed by  themselves  This  contention, 
therefore,  seema  to  me  to  be  entirely 
without  basis,  and  £  have  been  unable 
to  see  that  the  decision  quoted  in  sup- 
port of  it,  in  any  way,  affords  justification 
therefor 

I  now  turn  to  the  facts  of  the  present 
case;  for  the  purposes  of  this  judgment, 
it  is  unnecessary  to  repeat,  in  great  de- 
tail, the  story  of  this  lamentable  riot  in 
which  the  majority  party  showed  not 
only  appalling  savagery  but,  at  the  same 
time,  also  despicable  cowardice  Five 
Mahomedans  were  killed  in  the  riot,  viz., 
Budhu,  his  brother  Piru,  his  nephew 
Zahed  Ali,  one  Ragehkhan  and  his  nephew 
Pir  Khan.  Husaini,  another  nephew  of 
Budhu  was  severely  injured,  and  three 
other  men,  Shaikh  Kalian,  Jafar  Khan 
and  Jawahar  Khan,  also  were  wounded. 
Budhu  lived  in  a  hut  made  of  tattas  with 
a  corrugated  iron  roof  in  the  Imam  bad  a 
Mohalla  of  Nagpur,  cf.  the  map  (P.  33.) 
Fat  eh  Khan  lived  in  a  hut  a  short 
distance  away  from  Budhu.  All  the  ap- 
pellants lived  in  the  neighbourhood,  their 
houses  being  shown  in  the  map.  There 
had  been  trouble  in  Nagpur  on  the  pre- 
vious day  (4th  September  1927),  and,  on 
the  morning  of  Monday  the  5th  Septem- 
ber, a  crowd  of  Hindus  came  to  the  house 
of  Budhu  and  enquired  whether  Fateh 
Khan  and  Fir  Khan  were  inside.  I  am 
not  directly  concerned  with  the  anxiety 
of  the  Hindus  to  come  in  touch  with 
Fateh  Khan  in  particular,  but  there  are 
indications  on  record  that  this  man  had 
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incurred  the  special  dislike  of  the  Hindus 
at  the  time  and  that  enquiries  had  been 
made  for  him,  even  on  the  previous 
evening.  Fateh  Khan  and  Fir  Khan  were 
as  a  matter  of  fact,  concealed  in  the 
house  of  Budhu  from  the  previous  even- 
ing, On  the  first  visit  of  the  crowd  on 
the  Monday  morning,  Budhu  came  out 
on  being  called;  he  denied  that  Fateh 
Khan  and  Fir  Khan  were  in  his  house; 
th#  crowd  started  to  beit  Budhu  and 
he  took  shelter  inaide  again.  There  were 
six  Mahometan  men  inside  the  house 
and  it  would  appear  that  they  made  a 
courageous  sally  ( out,  armed  with  what 
was  described  as  "iron  swords,"  but  were 
some  species  of  iron  bands  or  the  like,  and 
drove  the  Hindus  back  twice.  The  crowd, 
however,  once  more  came  up  in  great 
numbers;  the  estimates  vary  but  there 
must  have  been  at  leist  500.  Kerosene 
oil  was  deliberately  thrown  on  the  tattas 
and  the  house  set  on  fire,  and  all  the  six 
male  inmates  some  of  whom  had  received 
severe  burns  in  the  meantime  were  forced 
by  the  fire  to  fly  outside;  they  were  at 
once  set  upon  and  killed  with  the  ex- 
ception of  Husaini  who  was  left  lying 
unconscious  and  presumably  WAS  con- 
sidered to  be  dead,  or  as  good  as  dead. 
Shaikh  Kalian,  who  was  also  in  the  house, 
bolted  for  the  Imam  bad  a  but  was  pursued 
by  some  of  the  mob  and  beaten  there 

In  the  Imambada  there  was  also  one 
Jafar  Khan  and  he  was  similarly  assaul- 
ted. Budhu's  wife  Jubedunnisi  and  his 
daughter  Habiban  as  well  as  Fateh  Khan's 
wife  Miktumbi  and  his  adopted  daughter 
Munirbi  then  went  to  the  Imambada  for 
shelter,  while  Mt  Kallo,  the  mother  of 
Budh'u,  remained  near  the  house,  where 
the  dead  bodies  were  lying,  and  was  found 
sitting  there  in  the  evening  by  Funia 
Kotwar  (P.  W.  No.  2)  who  made  the  first 
report  of  the  offence  That  the  crowd, 
as  a  whole,  was  bent  on  murder  and  arson 
and  succeeded  in  their  object  has  not 
been  denied  by  the  defence;  nor  can-  it 
be  denied  that  these  unfortunate  Maho- 
med an  8  were  done  to  death  under  atro- 
cious circumstances  of  savagery,  purely 
as  a  result  of  communal  hatred.  If  the 
present  appellants  are  proved  to  have 
been  voluntary  members  of  the  attacking 
crowd,  then  their  guilt  as  regards  both 
offences  is  established;  if,  on  the  other 
hand,  the  evidence  leives  the  fact  of  their 
having  been  such  members  of  the  crowd 


in   doubt,   then  they  are   entitled   to   be 
acquitted 

Before  proceeding  to  examine  the  evi- 
dence, I  desire  to  make  certain  general 
observations  Although  there  can  be  no 
diminution  of  the  standard  of  proof  re- 
quired in  a  case  of  serious  offence,  like 
the  one  I  am  concerned  with  here,  it  is 
pertinent  to  observe  that,  as  regards  the 
prosecution  evidence,  considerable  allow- 
ance must  necessarily  be  made  in  the 
case,  particularly  of  the  Mahomedan 
women  witnesses  who  saw  their  nearest 
and  dearest  done  to  death  in  the  way  they 
were  Their  state  of  mental  agony  and 
confusion  must  have  been  very  pro- 
nounced indeed,  and,  in  the  case  of  all  the 
witnesses,  it  is  no  doubt  true  that  abso- 
lute exactitude  of  detail  cannot  be  ex- 
pected from  them  in  their  account  of  a 
confused  and  prolonged  riot  such  as  I  am 
concerned  with  in  this  ca.se 

As  regards  the  defence,  I  feel  that  I 
am  also  bound  to  make  one  observation. 
It  is  obvious  that  this  case  has  been  most 
strenuously  defended  and  the  prosecution 
witnesses  have  been  subjected  to  an  ex- 
traordinarily meticulous  cross-examina- 
tion, in  which  they  have  been  confronted 
with  their  previous  statements  and  cross- 
examined  at  great  length  on  even  petty 
points  of  detail. 

As  regards  the  alibi  evidence  of  the  ap- 
pellants, I  consider  it  my  duty  to  make 
one  general  observation.  Neither  in  their 
examination  before  the  Committing  Magis- 
trate, nor  in  that  in  the  Sessions  Court, 
did  the  appellants  disclose  what  their 
exact  defence  was  to  be.  It  was  only 
when  they  entered  on  their  defence  that 
each  of  the  appellants  stated,  in  precise 
terms,  his  alibi  That  I; he  appellants 
were  within  their  legal  rights  in  so  doing, 
is,  of  course,  obvious,  but  I  am  bound  to 
say  that  a  certain  presumption  arises 
against  them  in  this  connexion.  If  the 
appellants  or  any  of  them  were  innocent 
men,  one  should  have  expected  them, 
from  the  first,  to  say.  "I  was  not  there  at 
all,  I  was  elsewhere."  Ib  m^y  be  urged, 
and  possibly  with  some  reason,  that  the 
appellants  were  well-advised  to  take 
this  course  in  case  of  either  the  police  or 
members  of  the  Mahomedan  community 
attempting  meanwhile  to  interfere  with 
the  evidence  of  their  alibis.  In  this, 
there  may  be  some  measure  of  truth 
but,  on  the  other  hand,  if  an  absolutely 
innocant  mm  is  accuse!  of  an  offence 
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oae  naturally  expects  him,  from  the  very 
start,  to  say:  "I  was  not  there  at  all,  I 
was  elsewhere  in  such  and  such  place"; 
this  the  innocent  man  could  do  without 
disclosing  in  detail  who  the  witnesses  as 
to  his  alibi  would  he.  However  this  may 
be,  I  have  thought  it  well  here  to  men- 
tion the  fact  as  to  the  late  stage  of  the 
case  at  which  the  alibis  were  disclosed 
(The  judgment  then  discussed  the  oral 
evidence  for  the  prosecution  and  proceed- 
ed.) Certain  general  arguments  have 
been  also  advanced  as  to  why  some  of  the 
appellants,  viz.,  Itamadhin,  Bachho  Singh 
and  Bhiku  are  unlikely  to  have  been 
amongst  the  rioters  It  is  suggested 
that,  as  they  were  employed  in  the  Ealli 
Press  *  and  as  no  Mahomedans  who  took 
refuge  there  were  molested,  it  would  be 
unlikely  that  they  would  molest  Maho- 
medans elsewhere  The  argument  is 
about  equivalent  to  saying  that  boys  who 
are  good  inside  school  are  necessarily  also 
good  outside,  and  nothing  more  need  be 
said  on  this  point. 

It  has  also  been  suggested  perfectly 
reasonably,  that  the  evidence  particularly 
of  the  Mahomedan  women,  in  this  case 
must  be  viewed  with  great  caution,  as 
human  nature  being  what  it  is,  they  would 
be  naturally  anxious  to  see  th*t  some 
Hindus  suffer  for  the  crime  committed  by 
members  of  that  community.  I  fully 
agree  in  this  connexion  that  caution  must 
be  necessary  in  accepting  the  evidence, 
but  after  careful  examination  of  the  evi- 
dence and  a  serious  consideration  of  the 
probabilities  of  the  case,  I  am  of  opinion 
that  a  strdng  prim  a,  facie  case  has  been 
made  out  against  each  of  the  appellants 
on  the  evidence  examined  above.  I  am 
in  particular  impressed  with  the  con- 
sistency of  the  evidence  of  the  identifica- 
tion and  I  am  in  full  concurrence  with 
the  remarks  of  the  Sessions  Judge  in  this 
Connexion.  The  position  thus  is  that  I 
am  of  opinion  that  there  was  ample  prima 
facie  evidence  on  record  to  warrant  the 
conviction  of  the  appellants  and  it  be- 
comes necessary  therefore  to  turn  to  the 
defence  evidence.  (The  judgment  then 
dealt  with  the  alibi  evidence  of  the  various 
appellants  in  turn  and  proceeded  )  The 
case  in  my  opinion  thus  stands  as  follows: 
There  is  a  large  amount  of  prosecution  evi- 
dence which  specifically  connects  each  and 
every  one  of  the  appellants  with  having 
been  members  of  the  riotous  crowd  on  the 
day  in  question  which  committed  these 


offences.  Keeping  in  mind  fully  the 
principle  laid  down  in  Emperor  v.  Kan- 
kaya  (l)  referred  to  above,  I  feel  myself 
forced  to  the  conclusion  that  the  prosecu- 
tion oa.se  against  these  eight  men  is  a  true 
one  and  establishes  a  complete  prima 
facie  offence  against  them.  The  defence 
evidence  elaborately  worked  up  as  it  ob- 
viously has  been  and  ingenious  in  certain 
respects,  leaves  on  my  mind  only  one  pos- 
sible impression  and  that  is  of  absolute 
falsity.  I  find  it  difficult  to  imagine  that 
the  assessors  or  jurors,  as  the  case  may 
be,  who  heard  the  evidence,  could,  on  any 
reasonable  and  bona  fide  grounds,  come  to 
the  conclusion  that  these  appellants  were 
innocent.  I  am  not  concerned  now  with 
the  motives  which  led  the  assessors  or 
jurors  to  give  a  verdict  which  was  either 
perverse,  or  obviously  wrong  or  unreason- 
able It  may  be  that  they  were  actuated 
by  mere  communal  bias,  or  it  may  equal- 
ly be  that,  though  they  thought  the  ap- 
pellants to  be  guilty,  they  were  afraid  to 
give  an  opinion  or,  in  turn,  a  verdict 
accordingly,  because  of  what  they  possibly 
feared  would  at  least  be  said  or  thought 
of  them  by  many  members  of  the  Hindu 
community.  That  one  or  other  motive  of 
such  a  kind  operated  on  these  assessors  or 
jurors  I  have  not  the  slightest  doubt. 

I  have  already  pointed  out  that,  if  the 
appellants  are  guilty  of  the  offence  under 
S  302  read  with  S.  149,  I.  P.  C ,  they 
must  equally  be  held  guilty  of  the  offence 
under  S  436  read  with  S  149.  As  re- 
gards the  former  offence,  for  the  reasons 
given  the  appeals  of  all  eight  appellants 
are  dismissed,  the  sentence  imposed  upon 
them  being  the  least  allowed  by  the  law 
and  one  which,  I  may  add,  in  the  cir- 
cumstances of  this  case,  is  certainly  not 
an  over-severe  one  As  regards  the  refer- 
ence made  by  the  Sessions  Judge  under 
S.  307,  Criminal  P  C.,  I  accept  it  and  I 
convict  all  the  appellants  of  an  offence 
under  S.  436  read  with  S  149,  I.  P.  C. 
For  this  offence,  they  will  suffer  ten 
years'  rigorous  imprisonment  each,  the 
said  sentence  to  run  concurrently  with 
that  of  the  transportation  for  life  in  the 
case  of  all  eight  men. 

A.L./B.K.  Order  accordingly. 
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FINDLAY,  J.  C. 

Balaji  Jagannath  Kalar—  Plaiafciff — 
Appellant. 

**/          v> 
Sarfrajktiab — Defendant— Respondent. 

Second  Appeal  No.  216  of  1927,  Decided 
on  24th  February  1928,  from  judgment  of 
Dist.  Judge,  •Nagpur,  D/-  10th  January 
19*7,  in  Civil  Appeal  No.  173  of  1926. 

Wajib-ul-arz — Express  provision  that  ten- 
ant of  30  years  can  transfer  his  house  site 
— No  consent  of  lambardar  was  held  neces- 
sary—C.  P.  Land  Revenue  Act,  S.  203  (8). 

Where  wijib-ul-arz  provided  that  such  of  the 
tenants  as  ar£  in  possession  of  village  aitea 
from  before  the  'thirty  years  settlement  are 
fully  entitled  to  transfer  the  said  sites  and  it 
was  contended  that  lambardar's  consent  was 
necessary  to  a  transfer  of  a  house  in  abadi. 

Held  :  that  no  consent  was  necessary  in  view 
of  bhe  explicit  language  of  the  wajib-ul-arz  :  11 
N.  L.  R.  126,  Dist.  [P  41  C  1] 

S.  K.  Barhngay — for  Appellant. 
R.  N.  Padhey — for  Respondent. 

Judgment, — The  facts  of  this  case  are 
sufficiently  clear  from  the  lower  Court's 
judgment  and  the  question  involved  is  in 
reality  a  most  simple  one.  The  plaintiff- 
appellant's  contention  is  that  as  lambar- 
dar his  consent  was  necessary  to  any 
subsequent  transfer  of  tbe  house  in  the 
ibadi  in  question.  It  is  difficult  to  say 
how  such  a.  contention  can  be  seriously 
urged  in  face  of  thi  explicit  language  of  the 
wajib-ul-arz  (Ex,  D.  l).  That  language 
is  as  follows  : 

"  Tenants  are  entitled  to  get  abadi  land  fro9 
for  building  houses  or  cattle-sheds.  Such  of 
bhe  tenants  as  are  in  possession  of  village  sites 
from  before  the  thirty  years  settlement  are 
fully  entitled  to  transfer  the  said  sites.  Trans- 
fers of  the  houses  on  land  which  was  vacant 
it  the  timo  of  the  SO  years  settlement,  how- 
aver,  shall  be  made  only  with  the  consent  of 
ihe  malguzar." 

It  is  the  middle  sentence  of  the  wajib- 
ul-arz  which  is  the  crucial  one  in  this 
case. 

The  pleader  for  the  appellant  has  urged 
that  in  view  of  the  principles  laid  down 
in  Narain  v.  Behan  (l),  as  well  as  of  the" 
provisions  contained  in  S.  203,  Laud 
Revenue  Act  of  1917,  it  should  have  been 
held  that  the  transferees  in  this  case  be- 
came mere  licensees  and  thftt  the  consent 
of  the  landlord  to  any  further  transfer  of 
the  abadi  site  or  house  was  necessary,  I 
find  it  extremely  difficult  to  ae»  any  BU fa- 
il) [1915]  11  N.  L.  R.  196=31  I.  0,  807. 
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stance  in  this  argument.     So   far  as   the 
ruling  of  Stanyon,  A.  J.  0.,  is   concerned, 
it   must    be   remembered  that    the  only 
principle  laid  down   is   that   prima  facie 
every  tenant  or  other  village   resident   is 
a  licensee  so  far   as   the   portion    of   the 
abadi  site  occupied  Joy  him   is   concerned. 
Here,    however,   in   this    connexion   the 
words  "prima  facie"  must   not   be  over- 
looked,    la  the  present    case   the  wajib- 
ul-arz  obviously  gave  a  complete  and  full 
right  of  transfer  to  such  tenants  as   were 
at  the  time  of  the  30  years  settlement  in 
possession  of  village  sites.    If  it  had  been, 
intended  that  any   subsequent   transferee 
from    such  a  tenant  •  should    have  a  lesser 
right  than  his  transferrer,   most  undoub- 
tedly the  wajib-ul-arz   (Ex    D.  l)   would 
have  provided  something  to  the  effect  that 
although  the  original  class  of  tenants  had 
a  full  power  of   transfer  the  subsequent 
transferee  would   become  a  mere  licensee 
and  he   could   not    in    his    turn    transfer 
without    the    consent    of    the    landlord. 
There  is,  needless  to  say,  no    such  provi- 
sion in  the   wajib-ul-arz      It    is   equally 
futile  to  appeal  to  the  provision  in  8  203, 
Land  Kevenue  Act  of  1917,  for  the  simple 
reason  that  that  provision  cannot  by  any 
stretch  of  imagination  be   deemed  to  be  a 
retrospective  one  which   was    intended  to 
upset  what  hod  been  done  in  the  past.   A 
reference  to  sub-S.  (8)  thereof  makes  this 
sufficiently  obvious.     But,   even  if   sub- 
S.  (8)  were  not  on  the   statute   book,    the 
ordinary  presumption  that   the  statute  in 
the  absence  of  anything  expressly  declar- 
ing it  so,  was  not  intended  to   be  retros- 
pective, would   apply.    Nova  constitutio 
futuris  formam  imponere  debet,  non  pra- 
etentis.     Perfectly  obviously  in  this  case 
the  original  tenant  and  ipso  facto   in   the 
absence  of  express  condition  or   provision 
of   law   to  the   contrary,  his   subsequent 
transferee  hod  a  full  and  complete   right 
of  traasfer  to  the  site  in  question. 

The  appeal,  therefore,  fails  and  is  dis- 
missed. The  appellant  must  bear  the 
respondents'  costs  Costs  in  the  lower 
Courts  as  already  ordered. 

B.K.  Appeal  dismissed. 


42  Nagpur  BAOTMAL  v.  SAMPAT  (Staples,  A.  J.  G.) 
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STAPLES,  A.  J.  C 
Baotmal — Applicant. 


1929 


V. 

Sampat — Non- Applicant. 

Criminal  Revn.  No.  199-B  of  1928,  De- 
cided on  16th  October  1928,  from  order 
of  1st  Class  Magistrate,  Khamgaon,  D/- 
27th  July  1928,  in  Criminal  Case  No.  28 
of  1928. 

Criminal  P.  C  ,  S.  344— Adjournments— 
Cue  fixed  for  a  future  date  can  be  taken  at 
an  earlier  date  if  notice  ii  given  to  the  ac- 
cuied  or  hit  pleader— Procedure  it  not  illegal 
or  irregular. 

When  a  case  is  fixed  for  a  future  date,  it 
can  be  heard  at  an  earlier  date,  provided  due 
notice  ia  given  to  the  accused  or  hia  pleader. 
The  intention  of  the  Code  IB  that  a  criminal 
trial  should  proceed  forthwith  and  should  be 
continued  from  day  to  day  until  its  termi- 
nation. The  changing  of  the  date  is  not  even 
a  technical  irregularity  and  the  procedure  ia 
not  illegal  or  irregular,  [P  43  0  1] 

G.  R.  Deo — for  Applicant. 
A.  Razak — for  Non-Applicant 

Order. — This  is  an  application  for 
revision  of  the  order  of  the  Tahsildar  and 
Magistrate,  1st  Class,  Khamgaon,  dated 
27th  July  1928  ordering  summons  to 
issue  to  the  prosecution  witnesses  and 
fixing  the  criminal  case  for  hearing  on 
llth  August  -1928.  It  appears  that  the 
First  Subordinate  Judge,  1st  Class, 
Khamgaon,  made  a  complaint  against  the 
appellant  Raotmal  for  an  offence  of  per- 
jury under  S.  193,  T.  P.  C.,  and  forwarded 
that  complaint  under  S.  476,  Criminal 
P.  C.,  for  trial  to  the  Special  Magistrate 
1st  Class,  Khamgaon.  That  complaint 
was  received  on  9th  May  1928.  The  pre- 
sent applicant  whose  suit  was  dismissed 
by  the  First  Subordinate  Judge,  1st  Class, 
Khamgaon,  filed  an  appeal  against  that 
decree  to  this  Court  Admittedly  the 
criminal  complaint  arose  out  of  the  suit 
and  he,  therefore,  on  2 1st  June  1928 
made  an  application  to  the  criminal 
Court  that,  as  he  had  appealed  to  the 
High  Court  and  the  appeal  was  fixed  for 
hearing  on  18th  January  1929,  the  crimi- 
nal trial  should  be  stayed  pending  the 
decision  of  that  appeal.  The  Magistrate, 
therefore,  adjourned  the  hearing  of  the 
case  to  23rd  January  1929  and  ordered 
the  accused  to  be  present  on  that  date, 
binding  him  over  for  a  sum  of  BB.  500. 
The  applicant,  however,  had  previously 
applied  to  this  Court  for  stay  of  the  pro- 


ceedings on  14th  June  and  Kinkhede, 
A.  J,  C.  passed  an  order  on  the  same  data, 
to  the  following  effect  : 

"yln  the  meantime  a  oopy  of  the  above  ofder 
be  sent  to  the  criminal  Court  directing  it  to 
stay  its  hand  pending  receipt  of  final  orders.  " 

The  application  was  fixed  for  hearing  and 
came  up  for  hearing  before  Hallifax, 
A.  J.  C  ,  on  12th  July  1928.  On  that 
date,  the  following  order  was  recorded  : 

"  Mr.  G.  B.  Doo  appaara  on  bahalf  of  Mr.  M. 
K.  Ohande  and  states  that  the  Magistrate  has 
himself  stayed  the  criminal  trial  till  the  deci- 
sion of  the  civil  appeal.  That  is  fortunate  for 
him.  In  oases  of  thia  nature  it  is  usually 
doubtful  whether  it  ia  at  all  necessary  to  stay 
either  trial,  and  almost  always  certain  that, 
if  it  is,  the  civil  trial  should  ba  stayed  and  not 
the  criminal.  The  application  is  rejected.  " 

The  case  was  received  back  by  the 
Magistrate  on  27th  July  and  the  Magis- 
trate saw  that  the  application  was  rejec- 
ted and  considered  that  it  was  unneces- 
sary to  order  stay  of  proceedings  of  the 
case.  He  therefore  decided  to  proceed 
with  the  ciae,  issued  summons  to  the 
prosecution  witnesses  and  fixed  u.  date 
for  hearing  as  already  stated  above. 

The  applicant  then  made  an  application 
for  revision  to  the  Sessions  Judge,  Akola, 
but  that  application  was  dismissed  on 
21st  August-  A  further  application  was 
then- made  to  this  Court,  It  seems  tome, 
however,  th.it  there  is  very  little  force  in 
the  application.  It  is  true  that  the 
Magistrate  did  originally  fix  the  hearing 
of  the  case  for  23rd  January  1929,  but  he 
appears  to  have  done  so  under  a  mistake, 
whether  it  was  a  mistake  induced  by  the 
applicant  or  not.  The  order  passed  by 
Kinkhede,  A.  J.  C.  on  14th  June  was  that 
the  proceedings  should  be  stayed  until 
final  orders  had  been  passed  on  the  appli- 
cation for  stay  and  not  till  the  decision 
of  the  civil  appeal  fixed  for  hearing  in 
January  1929.  That  order  does  not  seem 
to  have  been  communicated  to  the  Magis- 
trate when  ho  passed  the  order  on  21st 
June,  but  either  a  misrepresentation  was 
made  by  the  applicant  or  the  Magistrate 
thought  that  he  should  grant  stay  until 
the  decision  of  the  appeal.  Then  again, 
the  applicant  appears  to  have  made  a 
similar  mistake  when  he  appeared  before 
Hallifax,  A.  J.  C.  on  14th  July.  There 
it  is  atated  that  the  Magistrate  had  gran- 
ted stay  and  that  statement  being  accep- 
ted the  application  for  stay  in  this  Court 
was  rejected.  The  learned  advocate  for 
the  applicant  contends  that  he  would  have 
pressed  the  application  and  would  not 
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have  allowed  the  application  to  have  been 
rejected  in  that  way  had  he  not  been 
under  the  impression  that  the  sbAy^had 
been  granted  by  the  Magistrate  pending 
the  decision  of  the  appeal,  It  appears, 
however,  that  Hallifax,  A.  J.  C  ,  did  not 
think  it  necessary  to  grant  the  stay  ;  he 
believed  that  the  stay  had  been  granted 
and  he  did  not  wish  to  interfere. 

Jhe  case  is  a  somewhat  curious  one 
the  only  point  to  be  decided  is  whe- 
ther the  Magistrate  has  power  to  change 
his  former  order  fixing  the  case  for  hear- 
ing on  23rd  January  1929  and  to  fix  it 
now  for  an  earlier  date.  A  reference  was 
made  to  S.  344,  Criminal  P.  G  ,  which  is 
the  section  dealing  with  the  adjournments 
of  trials,  and  it  was  argued  that  a  case 
can  be  adjourned  to  a  future  date,  but  a 
case  once  fixed  for  a  future  date  cannot  be 
heard  at  an  earlier  date.  I  know  of  no 
authority  for  that  contention  and*  see  no 
reason  why  a  case  cannot  be  heard  at  an 
earlier  date  provided  due  notice  is  given 
to  the  accused  or  his  pleader.  The  inten- 
tion of  the  Code  is  that  a  criminal  trial 
should  proceed  forthwith  and  should  be 
continued  from  day  to  day  until  its  ter- 
mination.- S.  344  only  provides  for  ad- 
journments for  definite  reasons,  but  when 
there  is  no  longer  any  reason  for  an  ad- 
journment the  trial  should  proceed.  I  do 
not  agree  with  the  Sessions  Judge  that 
the  changing  of  the  date  is  even  a  techni- 
cal irregularity.  The  date,  23rd  January 
1929,  was  only  fixed  under  the  impres- 
sion that  the  proceedings  should  be  stayed 
pending  the  decision  of  the  civil  appeal. 
But  when  once  the  Magistrate  saw  that 
the  application  for  stay  had  been  rejected 
by  this  Court  and  Hallifax,  A.  J.  C.  held 
that  it  was  not  necessary  to  stay  the  cri- 
minal trial,  he  fixed  another  earlier  date 
and  I  do  not  think  that  the  procedure  is 
either  illegal  or  irregular. 

The  mistake,  if  any,  is  due  to  the  ap- 
plicant's own  conduct  in  applying  to  two 
Courts  for  stay  simultaneously  and  not 
informing  the  criminal  Court  that  he  had 
applied  to  this  Court  for  stay  of  the  pro- 
ceedings. The  result  was  that  separate 
orders  were  passed  by  the  Magistrate  and 
by  this  Court,  namely,  the  Magistrate 
first  of  all  fixed  the  case  for  23rd  January 
1929  while  Kinkhede,  A.  J.  C.,  passed  an 
order  for  stay  pending  further  orders.  In 
a  case  like  this  when  two  orders  are  pas- 
sed, the  order  of  thia  Court  must  prevail 
and,  therefore,  the  order  governing  the 


case  was  the  order  of  Kinkhede,  A.  J.  C. 
staying  proceedings  until  further  orders. 
When,  then,  further  orders  were  passed 
by  Hallifax,  A.  J.  C.,  and  the  application 
for  stay  was  rejected,  the  order  for  stay 
ceased  to  exist,  and,  therefore,  the  Magis- 
trate was  not  only  authorized  to  proceed 
with  the  case  but,  as  a  matter  of  fact, 
was  bound  to  do  so.  The  Magistrate  pre- 
sumably in  passing  his  first  order  was 
acting  under  S.  476,  sub-Cl.  (3),  Criminal 
P.  C.,  but  the  Magistrate  is  given  discre- 
tion by  the  Code,  as  is  clearly  laid  down, 
and  I  see  no  reason  why  a  mistaken  order 
so  passed  and  a  date  so  fixed  for  January 
1929  should  not  now  be  revised  in  view 
of  the  rejection  of  the  stay  application  by 
this  Court  and  the  Magistrate  could  pro- 
ceed with  the  hearing  of  the  case  forth- 
with I  do  not,  then,  consider  that  there 
is  any  sufficient  reason  now  for  interfer- 
ing with  the  order  of  the  Magistrate  fixing 
the  case  for  hearing,  and  the  application 
is,  therefore,  rejected  The  order  of  this 
Court  staying  criminal  proceedings  pend- 
ing further  orders  is  cancelled. 

A  L  /R  K.  Application  rejected. 
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KINKHEDE,  A.  J.  C. 
Muhammad  Ibrahim  —  Accused — Ap- 
plicant. 

v 

Emperor — Opposite  Party. 
Criminal  Revn.  No.  46-B  of  1928,  Deci- 
ded  on    30th    June    1928,    from   order  of 
Sess,   Judge,   Akola,   D/-   13th  February 
1928,  in  Criminal  Appeal  No  384  of  1928. 

(a)  Criminal    P.    C.,    S.   154  —  First  infor- 
mation is  not  a  statement    under   S.  162  and 
can  be  used  to  contradict  or  corroborate    its 
author  (obiter).. 

A  first  information  under  S.  154  is  not  a 
statement  within  8.  162,  which  is  inadmissible 
in  evidence  :  A.  I.  R.  1927  Cal.  17,  Rel.  on.  ; 
Hiich  a  statement  though  not  substantive  evi- 
dence can  bo  used  to  corroborate  or  contradict 
its  author  :  17  C.  W.  N.  1213,  Foil.  [P  45  0  1] 

(b)  Evidence— Admis»ibility — Prosecution 
need   not    formally    prove    against    accused 
document  produced  by  him. 

A  document  produced  by  the  accused  in 
support  of  his  own  defence  need  not  be  for- 
mally proved  by  prosecution  as  against  the 
party  producing  it.  [P  45  0  l] 

(c)  Penal  Code.  S.  98— Assembly  unlawful 
from    beginning— Question   of     self-defence 
does  not  arise. 

Where  the  object  of  an  assembly  waa  from 
the  very  outset  unlawful  and  every  one  of  the 
accused  was  clearly  a  member  of  an  unlawful 
assembly,  no  question  of  self-defence  arises  in 
the  case  :  20  All.  459,  Appr.  [P  48  0  1] 
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(d)  Penal  Code,  S.  147— Scope. 

Assembly  does  not  become  unlawful  by 
reason  of  its  lawful  acts  exciting  others  to  do 
unlawful  acts.  [P  47  G  1] 

A.  Bazak — for  Applicant. 

G.  P.  ZJz'cfc— for  the  Crown. 

Order.— This  order  will  govern  the 
disposal  of  the  Criminal  Revisions  Nos. 
47-B  to  63-B  of  1928  also. 

The  counsel  for  the  Muh ammo-dan  ap- 
plicants says  that  they  were  improperly 
prosecuted  as  aggressors  and  rioters.  The 
argument  is  that  the  Hindus  had  assem- 
bled at  the  Padamtirth  to  take  out  kam- 
dees  of  the  tajias  immersed  there,  and 
thereby  wounded  the  religious  feelings  of 
the  Muhammadans,  and  that  they  them- 
selves were  prompted  to  go  there  by  their 
desire  to  retaliate  what  they  call,  was  a 
provocating  action  of  the  Hindus.  On  the 
other  hand,  it  is  contended  on  behalf  of 
the  prosecution  that  the  Hindus  had  gone 
to  the  Padamtirth  for  the  performance  of 
their  usual  evening  ablutions,  sandhia  and 
prayers  at  the  bank  of  the  sacred  tirth, 
that  this  act  of  assembling  on  the  banks 
of  the  tirth  for  the  performance  of  such 
religious  duties  on  the  part  of  a  small 
orthodox  section  out  of  the  large  Hindu 
populace  of  the  town  was  not  unusual  and 
afforded  no  proof  of  an  intention  to  com- 
mit riot  ;  that  amongst  the  people  so 
assembled  were  persons  such  as,  school 
masters,  patwaris  and  others  who  wero 
on  their  way  home  from  Court,  office  or 
their  usual  places  of  business,  and  that 
their  stoppage  at  the  tank  rryisfc  be  to  en- 
joy rest  on  the  way  after  the  day's  toil 
and  labour,  and  not  to  further  any  preme- 
dtiated  common  object  of  taking  out  the 
kamdees  of  tajias  from  the  tank,  as  insi- 
nuated by  the  Muhammadans,  much  less 
to  get  themselves  involved  in  a  fight.  The 
prosecution,  therefore,  suggests  that  from 
the  mere  presence  of  a  large  crowd  of 
Hindus  at  the  tirth  no  inference,  thab 
they  assembled  in  a  mood  to  take  out  the 
kamdees  from  the  tank  and  thus  give 
further  cause  for  provocation  to  the 
Muhammadans,  could  be  drawn 

The  trying  Magistrate,  as  also  the 
Sessions  Judge,  have  rejected  the  version 
given  by  accused  1,  Muhammad  'Ibra- 
him, in  his  examination  as  an  accused, 
to  the  effect  that  the  Hindus  were  seen 
by  him  engaged  in  taking  out  the  kamdees 
from  the  tank  ;  that  as  be  protested 
against  it,  he  was  assaulted  by  some  of 
the  Hindus,  and  on  one  Muhammad  Yasin 
Butcher  coming  to  his  rescue  the  Hindus 


assaulted  him  as  well,  and  that  when  he , 
called  out  for  help,  a  band  of  Muham- 
madans appeared  on  the  scene  for  rescu- 
ing him  and  Yasin,  and  beat  the  Hindus. 
The  question,  therefore,  is  whether  this 
was  a  fact  and  if  so  whether  the  decision 
of  the  Courts  below  is  based  on  legally 
admissible  evidence  on  record.  The  trying 
Magistrate's  reasoning  regarding  this 
matter  is  that,  had  this  been  a  fact,  and 
had  the  Muhammadans  including  Muham- 
mad Ibrahim  been  simply  attracted  to 
the  scene  of  occurrence  by  the  sight  of 
the  kamdees  taken  out  or  in  the  process 
of  being  taken  out  by  the  Hindus  from 
the  tank,  that  fact  was  bound  to  find  a 
prominent  mention  in  Ibrahim's  first  in- 
formation report  dated  5th  August  1927, 
(Ex.  D-12)  made  to  the  police  Lhana. 
regarding  the  injuries  received  by  him 
there.  The  correctness  of  this  line  of 
reasoning  is  not  open  to  doubt  unless 
Ex.  D-12  itself  is  inadmissible  in  evi- 
dence and  has  no  evidentiary  value.  Since 
it  is  a  fact  that  it  was  omitted  from  Ex. 
D-12,  a  doubt  naturally  arose  in  the  mind 
of  the  trying  Magistrate  as  to  why  such 
an  important  circumstance,  if  it  was  a 
fact,  came  to  be  omitted.  The  omission 
obviously  led  him  to  doubt  the  veracity 
of  those  witnesses  for  the  defence  who 
deposed  that  the  Hindus  were  seen  taking 
out  the  kamdees.  Naturally  such  evidence 
would  be  suspected  as  an  improvement 
and  afterthought  and  rejected  as  being 
inconsistent  with  the  probabilities,  as 
ordinarily  an  informant  would  not  omib 
such  an  important  event  which  attracted 
him  to  the  spot,  from  his  report.  As  it 
appears  that,  this  omission  from  the  first 
information  report  of  .a  material  circum- 
stance, was  the  principal  reason  which 
led  the  trying  Magistrate  to  disbelieve 
the  oral  evidence  adduced  in  support  of 
the  defence,  and  to  treat  the  defence 
based  on  it  as  untrue,  the  applicants 
have  naturally  fo cussed  their  attack  in 
this  revision  on  the  legal  objection  that 
Ex.  D-12  was  wrongly  admitted  into  evi- 
dence. The  relevance  and  evidentiary 
value  of  the  said  first  information  report 
(Ex.  D-12)  must,  therefore,  be  examined 
before  dealing  with  the  merits  of  theoaae- 
It  is  said  on  behalf  of  the  applicants 
that,  as  Ex.  D-12,  was  a  statement  to 
police,  it  was  not  admissible  under  8. 162J 
Criminal  P.  C.  But  a  first  information! 
report  ia  information  received  under! 
8. 164,  Criminal  P.  C.  It  is  not  infor- 
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mafcion  received  after  the  commencement 
of  investigation  so  as  to  come  under 
9s.  161,  162,  Criminal  P.  C.  It  is  infor- 
mation given  on  the  initiative  of  an  infor- 
mant, on  which,  an  investigation  is 
commenced,  and  which,  though  not  sub- 
stantive evidence,  is  yet  of  acknowledged 
value,  because,  it  shows  materials  on 
which  the  investigation  commenced,  and 
tjpe  manner  in  which  the  occurrence  was 
related  when  the  case  was  first  started, 
It  may  be  used  to  corroborate  or  contra- 
dict the  author  of  it,  as  held  in  Autar 
Singh  v  Emperor  (1).  This  Court's 
Criminal  Circular  1-7  also  clearly  lays 
down  that  this 

"information  is  the  basis  of  the  case,  and 
whether  ib  be  true  or  false  it,  at  any  rate, 
usually  represents  what  was  intended  by  the 
informant  Co  be  the  case  set  up  by  him  at  the 
time.  In  view  of  bhe  noborioua  tendency  in 
bhia  country  to  improve  upon  the  original 
statement  of  facts  to  strengthen  the  case  as  it 
proceeds,  and  sometimes  to  add  to  the  persons 
originally  named  as  offenders,  ib  is  of  great 
importance  to  show  what  waa  said  in  the  first 
instance." 

The  Circular  lays  down  the  necessity  of 
taking  down  word  for  word  the  infor- 
mation in  every  cognizable  case,  and  the 
substance  only  with  sufficient  detail  in 
the  case  of  a  non-cognizable  offence.  The 
words  of  8.  154,  Criminal  P.  C  ,  are  also 
clear  : 

"  Every  information  relating  to  the  com- 
mission of  a  cognizable  offence,  if  given  orally 
-  .  .  .  shall  be  reduced  to  writing  .  .  . 
And  be  read  over  to  the  informant  ;  and  every 
such  information,  whether  given  in  writing  or 
reduced  to  writing  as  aforesaid,  shall  ba  signed 
by  the  person  giving  ib  .  .  .  " 

In  Azimaddy  v.  Emperor  (2)  it  was  held 
ihat  a  first  information  under  S.  154  of 
the  Code  is  not  a  statement  within  3. 162 
The  objection  based  on  S.  162,  Criminal 
P.  C  ,  therefore,  fails 

In  this  oa.se  the  document  having  been 
produced  by  the  accused  in  support  of 
their  own  defence,  there  was  no  need  for 
the  prosecution  to  formally  prove  it  as 
against  the  party  producing  it..  The 
offence  in  respect  of  which  the  information 
was  laid  by  Muhammad  Ibrahim  was  a 
-cognizable  offence,  and,  therefore,  I  am 
-entitled  to  hold  that  the  requirements  of 
law  and  of  the  Criminal  Circular  had 
presumably  been  duly  complied  with 
"The  original  of  Ex.  D-12,  which  is  a  certi- 
iied  copy  of  the  first  information  report, 

(1)  L1918]  17  0.  W.  N.  1318=521  I,  C,   882^14 

Or,  L.  J.  642. 
(3)  A.I.R.  1927  Gal.  17=54  Oal.  237. 


purports  to  be  signed  by  the  informant. 
There  is,  therefore,  no  room  for  the  argu- 
ment that  it  did  not  reproduce  word  for 
word  the  information  given  by  the  infor- 
mant Muhammad  Ibrahim,  or  that  the 
omission  about  the  kamdees  was  due  to 
the  neglect  of  the  police  officer  to  record 
it.  I,  therefore,  hold  that  the  document 
was  legally  admissible  against  the  accused 
and  was  rightly  used  against  them. 

The  trying  Magistrate  was  thuA  per- 
fectly justified  in  using  the  first  infor- 
mation report  for  discrediting  the  pre- 
sent story  or  the  author  of  it,  and  in 
drawing  adverse  inference  against  the 
accused  from  the  absence  therefrom  of 
this  most  important  piece  of  information 
that  the  informant  had  seen  the  Hindus 
actually  engaged  in  taking  out  of  the 
kamdees  at  the  Padamtirth.  It,  there- 
fore, seems  quite  natural  that  the  further 
story  of  the  accused  to  the  effect  that 
Muhammad  Yasin  came  to  Muhammad 
Ibrahim's  rescue,  that  the  other  Muham- 
mad an  s  subsequently  came  to  Muhammad 
Yasin's  rescue,  and  that  everyone  was 
there  in  right  of  self-defence,  should  also 
appear  to  the  Magistrate,  under  the  cir- 
cumstances of  the  case,  as  an  improve- 
ment or  invention  designedly  put  forward 
to  escape  from  the  punishment  which  the 
law  provides  for  rioters  The  applicants' 
legal  objection,  therefore,  fails. 

Referring  to  the  pre-riot  history,  the 
learned  counsel  argued  on  behalf  of  the 
applicants  that  they  were  not  in  fact,  nor 
were  they  likely  to  be,  the  aggressors,  but 
that  it  was  the  Hindus  alone  who  were 
the  aggressors  and  were  the  really  provo- 
cative people,  from  the  very  beginning, 
that  the  Muha.cn umdans,  however,  all 
along  maintained  an  attitude  of  non-vio- 
lence, and  acted  as  law-abiding  citizens, 
especially  as  they  always  succeeded  in 
obtaining  the  support  and  help  of  the 
executive  authorities  to  secure  to  them 
the  due  exercise  of  their  privileges,  al- 
though sometimes  late  ;  that  the  Hindus 
very  often  met  with  a  defeat  at  the  hands 
of  the  authorities,  as,  almost  every  effort 
which  they  made  to  assert  their  rights 
in  a  manner  causing  annoyance  to  the 
Muhammadans  was  foiled  and  caused  them 
much  disappointment  and  anguish.  The 
learned  counsel  wanted  to  suggest  by 
adopting  this  line  oE  argument,  that  the 
Muhammadans  must  have  been  dragged 
to  the  several  scenes  of  occurrence  more 
in  self-defence  than  as  assailants  or  per- 
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eons  taking  the  initiative  in  the  riots, 
and  that  they  would  not,  looking  to  their 
past  attitude,  resort  to  force  or  violence 
on  4th  August,  for  the  first  time,  because, 
although  the  religious  susceptibilities  of 
the  Muhammadans  were  being  violently 
injured  by  the  offence  and  obstructive 
attitude  of  Hindus,  they  had  admirably 
kept  themselves  under  control  in  the  past, 
and  sought  the  help  of  the  authorities  in 
critiqpl  times,  and  observed  great  self- 
restraint  and  avoided,  as  far  as  possible, 
fracas  with  the  provocative  Hindu  popula- 
tion of  Bisim,  which,  as  they  say,  was 
practically  up  in  arms  against  them.  It 
is,  therefore,  strenuously  urged  that  the 
Sessions  Judge  erred  in  law  in  holding 
that  the  Muhammadans  were  the  first  to 
start  the  rioting  by  causing  or  inflicting 
injuries  to  some  of  the  Hindus  at  the 
Farsi ;  that  even  if  they  did  so,  they  were 
perfectly  within  their  right  of  private  de- 
fence of  person  and  property,  in  order  to 
prevent  any  trespass  on  the  graveyard  of 
Bannusha  the  inam  certificate-holder,  and 
that  at  no  moment  did  they  exceed  its 
proper  limits. 

On  the  other  hand,  it  is  argued  on 
behalf  of  the  Crown  that  the  incidents 
which  had  occurred  at  the  Farsi  sounded 
the  bugle  for  riot  In  this  connexion  it 
is  necessary  to  know  what  the  learned 
trying  Magistrate  found  on  the  point  I 
may  usefully  quote  a  relevant  passage 
from  the  trying  Magistrate's  unpara- 
graphed  judgment- 

"It  was  certainly  a  very  childish  and  un- 
reasonable thing  for  Ibrahim  to  have  stopped 
the  Hindus  from  using  the  footpath  especially 
BB  there  was  water  over  the  Farsi  and  as  the 
Hindus  had  often  used  the  path  and  had  gone 
to  the  tank  by  that  very  path.  Under  normal 
peaceful  conditions  even,  one  would  expect 
these  older  men  (meaning  Panwolkar  and  other 
Hindu  passers-by)  would  have  just  told 
Ibrahim  not  to  be  such  an  ass  as  to  object  and 
then  to  have  used  the  path  without  paying  any 
farther  attention  to  Ibrahim."  *  '  "The 
Hindus  now  come  across  Ibrahim,  the  nephew 
of  Bannusha  who  is  the  inam  cartificate- 
holder.  Here  was  a  chance  of  paying  back 
the  debt  over  the  graveyard  dispute.  I  am 
inclined  to  believe  that  they  actually  beat 
him.  At  any  rate  Ibrahim  now  raised  an  out- 
cry and  Mussalmans  from  the  direction  of  the 
'Bhatti'  came  rushing  up  to  the  rescue  of 
Ibrahim,  and  attacked  the  Hindus  at  the 
'Farsi'  and  BO  the  riot  began." 

The  following  extracts  from  paras.  17 
and  18  of  the  judgment  of  the  Sessions 
Judge  make  the  position  still  clearer: 

"*  *  It  IB  clear  that  the  first  beating  Been 
by  the  MahomedanB  at  the  Bhatti  was  that 
at  the  Farsi,  and  the  prosecution  story  about 


the  altercation  over  the  crossing  and  the- 
thorn-obstruction  there  must,  I  imagine,  have- 
a  basis  in  truth.  *  *  It  seems  clear  that  the 
quarrel  started  at  the  Farsi  itself,  and  that 
it  was  due  to  the  obstruction  of  the  thorn- 
fencing.  I  believe  that  Ibrahim  had  pub  the 
fencing  there  and  was  sitting  near  it,  and, 
that  the  Hindus  got  annoyed  with  him  and 
threatened  to  beat  him,  or  may  have  actually- 
started  to  do  so  when  Ibrahim  called  for  as- 
sistance. I  do  not  think  that  Ibrahim  would 
have  dared  to  start  the  beating  whan  he  was  so- 
outnumbered  by  the  Hindus  including  trucu- 
lent persons  like  Fanwelkar,  *  *" 

"*  "  After  all,  a  quarrel  usually  starts 
through  some  incident,  however  trifling,  and 
the  mere  fact  that  Yasm  was  passing  and  wfts- 
recognized  by  the  Hindus  would  probably  not 
lead  them  to  attack  him  entirely  unprovoked. 
On  the  other  hand,  the  little  matter  of  the- 
obstruction  at  the  Farsi  was  quite  sufficient  to- 
lead  to  an  attack.  I  have  no  reason  to  doubt 
that  Yasin  came  up  by  that  road.  But  I  think. 
that  he  arrived  just  afber  the  beating  started, 
and  was  rushing  up  to  help  the  other  Maho- 
raedans  when  he  was  intercepted  and  beaten* 
by  the  rear  guard  of  the  Hindus  at  t  he- 
bank  "  "  Being  outnumbered  he  would  quickly 
be  disposed  of,  and  the  tide  of  battle  having. 
passed  on,  he  might  have  made  his  escape  * 
and  may  *  *  have  swooned  or  been  again 
beaten  and  finally  collapsed.  That  being  the 
moat  probable  sequence  of  circumstances,  it  is 
clear  and  in  fact  admitted  that  no  right  of 
defence  existed  after  the  first  few  minutes,  and 
both  sides  who  continued  fighting  afterwards- 
ware  guilty  of  rioting." 

But  it  is  argued  that,  by  itself,  the 
placing  of  the  thorn-obstruction  does  not 
load  to  the  inference  that  Ibrahim  was- 
sitting  there  in  furtherance  of  any  com- 
mon unlawful  object,  as  he  had  a  right 
to  be  there;  and  that,  his  cry  for  help,. 
when  beaten  or  threatened  to  be  beaten, 
was  sure  to  attract  others  who  had  as- 
sembled at  the  Bhatti  in  the  neighbour- 
hood, more,  for  his  rescue  than,  for 
taking  revenge  on  the  Hindus;  and  that, 
unless  and  until  it  were  shown  by  the- 
prosecution  that  the  assemblage  was 
animated  by  the  same  common  purpose- 
with  the  intention  of  furthering  it,  and 
that  the  said  purpose  was  unlawful,  the- 
assembly  could  not  be  termed  unlawful. 
Law  discourages  a  combination  of  men 
for  a  common  purpose  if  such  combina- 
tion is  conducive  to  rioting  and  dis- 
order. Certainly,  as  observed  in  Queen- 
Empress  v.  Peelimuthu  Tevan  (3)  it  is- 
for  the  prosecution  to  show  that  the* 
common  object  of  a  crowd  was  euoh  ae> 
would  constitute  it  an  unlawful  assembly 
as  denned  by  8.  141,  I.  P.  0.  In 
that  case,  nothing  more  of  the  assem- 
blage was  known  than  that  thay  were 


(3) 


24~Mftd,  124=1  Weir  58. 


1929 


MD.  IBRAHIM  v.  EMPEROR  (Kinkhede,  A.  J.  C.)          Nag  pur  47 

were  in  a  abate  of  extreme   tension,  from 


in  a  large  crowd  and  were  armed  with 
bill-hooks  and  sticks  and  that  they  dis- 
persed at  once  on  seeing  the  police,  it 
was  held  that  though  these  facts,  in 
the  absence  of  any  proof  of  common 
intention,  raised  a  strong  suspicion  that 
the  men  had  not  assembled  with  any 
harmless  or  innocent  intention,  they  did 
not  afford  proof  that  the  intention  of  the 
members  of  the  crowd  was  to  use  crimi- 
nal force  or  to  commit  criminal  offence. 
In  that  case,  no  evidence  was  given  as 
to  the  disturbed  condition  of  the  district 
and  especially  as  to  tha  relations  existing 
between  Shanars  and  the  Maravars  in  the 
neighbourhood,  and  the  action  taken  by 
the  Maravars  about  the  same  time.  Ban- 
flon,  J.,  therefore  observed  : 

"Had  such  evidence  been  given  it  might  .  .  . 
havo  bean  sufficient  to  lead  to  an  inference  as 
to  tho  unlawful  character  of  the  assembly, 
though  it  would  nob  necessarily  do  so,  for  it 
might  be  that  the  crowd  had  coma  together  for 
a  lawful  purpoaa  such  as  to  diacusa  the  situa- 
tion or  to  potibion  the  authorities,  and  had 
armed  themselves  with  sticks  and  bill-hooks 
for  protection  against  Anticipated  violence 
from  the  Shanara.  Tha  'common  object '  •  of 
an  assembly  is  to  be  ascertained  from  the  acU 
and  language  of  tho  momberq  composing  it  and 
from  a  consideration  of  all  tho  surrounding 
Circumstances." 

It  is  true  that  an  assembly  does  not 
become  unlawful  by  reason  of  its  lawful 
acts  exciting  others  to  do  unlawful  acts- 
B catty  v  Gillbanks  (4)  Even  an  assem- 
bly lawful  in  its  inception  may  become 
unlawful  by  its  acts:  of  \Quecn  v.  Khrmee 
Singh  (5).  In  Queen-Empress  v.  Pray 
Dutt  (6),  it  was  observed: 

11  When  a  body  of  nnn  are  determined  to 
vindicate  their  rights,  or  supposed  rights,  by 
unlawful  force,  and  when  they  ong^go  in  A 
fight  with  man,  who,  on  tha  obher  hand,  are 
equally  determined  to  vindicate  by  unlawful 
force  their  rights  or  supposed  rights,  no  ques- 
tion of  self-defence  arises.  Neither  aide  ia 
trying  to  protect  itself,  but  each  aide  ia  trying 
to  get  the  better  of  the  other." 

In  such  a  cise  the  claim  of  right  be- 
oomes  reduced  bo  a  mere  pretext  for  fight- 
ing. The  assembly  is  unlawful  not  be- 
oause  the  claim  of  right  is  immaterial 
but  because  it  WAS  rnt  tha  reil  object  of 
the  tight. 

In  view  of  the  facts  held  by  the  Courts 
below  to  be  proved  against  the  applicants 
In  this  case,  it  could  most  appropriately 
hie  inferred  that,  as  both  the  communities 
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before  and  also  at  about  the  time  when 
the  riot  took  place,  such  of  the  Muham- 
madans  as  were  in  a.  mood  to  fight  must 
have  been  actuated  by  a  desire  to  bring 
the  matter  to  a  head  and  must  have 
manoeuvred  to  bring  about  the  crisis  by 
putting  up  the  kati  or  thorn-fencing  on 
the  footpath  and  thus  stopped  the  usual 
passage,  and  posted  Ibrahim  the  nephew 
of  the  in  am  certificate-holder  at  the 
crossing  to  .protest  against  its  use,  As 
remarked  by  the  Sessions  Judge  this 
slight  incident  was  sufficient  to  start  the 
attack.  It  appears  to  me  that  it  could 
very  well  have  been  anticipated  that  the 
Hindus  who  were  accustomed  to  use  the 
footpath  as  found  by  the  Magistrate 
would  not  brook  this  opposition,  and  the 
boy  though  armed  with  lathi  would  be 
overpowered  by  the  Hindu  passers-by  ; 
and  that  this  incident  would  well  serve 
as  an  occasion  for  those  assembled  at  the 
Bhatti  to  rush  to  Ibrahim's  rescue  at  the 
Farsi  and  to  commence  the  fight.  Under 
these  circumstances,  I  am  not  surprised 
to  find  that  the  Muhammadans  whom  the 
learned  counsel  for  the  applicants  has 
given  the  compliment  of  possessing  the 
capacity  to  be  more  easily  provoked  to 
action  than  their  Hindu  neighbours  proved 
themselves  so  true  to  that  high  compli- 
ment as  to  begin  the  riot  by  using  force 
against  their  opponents  at  the  Farsi 

It  is  needless  to  mention  that  the  pre- 
sent case  is  easily  distinguishable  from 
the  cases  quoted  above  on  the  short 
ground  that  evidence  answering  the  test 
laid  down  in  Queen-Empress  v  Peeli- 
muthu  Tevan  (3)  is  quite  abundant  on 
the  record  of  this  case,  and  the  acts  and 
utterances  of  the  applicants  as  also  the 
surrounding  circumstances  satisfy  the 
requirements  of  the  other  legal  tests  laid 
down  in  the  other  cases,  and  prove  be- 
yond doubt  that  the  applicants  one  and 
all  shared  the  common  intention  to  beat 
the  Hindus  I  must  remark  that  the 
conduct  of  Ibrahim  and  of  those  who 
rushed  to  the  Farsi  in  response  to  his  cry 
judged  by  their  subsequent  acts  of  vio- 
lence, both  at  the  spot  and  in  the  other 
parts  of  the  town  to  which  the  riot  ex- 
tended, could  not  but  lead  to  the  only 
inference  that,. the  posting  of  Ibrahim  at 
the  Farsi  to  guard  the  thorn-fencing 
obstruction  put  up  there,  as  also  the  as- 
semblage of  tbe  Muhammlans  at  the 
Bhatti  and  their  rushing  to  the  Farsi, 
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was  pre-arranged  with  the  one  common 
unlawful  purpose  of  taking  revenge  on 
the  Hindus.  The  Sessions  Judge's  find- 
ing that  the  prosecution  evidence  leaves 
no  possible  doubt  as  to  the  presence  and 
participation  of  the  applicants  before  him, 
in  the  riot  fully  supports  this  remark 

The  question  of  the  right  of  Bannusha 
or  his  nephew  to  pub"  up  the  thorn-fenc- 
ing obstruction  at  the  Farsi  thus  becomes 
material  only  in  connexion  with  the  fur- 
ther question  whether  the  acts  of  the 
accused  persons  were  justified  by  a  right 
of  a  private  defence  of  person  or  property. 
In  the  absence  of  any  authoritative  ad- 
judication of  the  civil  Court,  I  assume  for 
the  sake  of  argument  that  the  trying 
Magistrate's  finding,  that  the  act  of 
Muhammad  Ibrahim  was  childish  and 
unreasonable,  is  correct,  and  I,  therefore, 
conclude  that  it  was  an  unjustifiable  and 
sham  excuse  for  fight,  and  that  the 
Hindus  being  in  a  sullen  mood  as  found 
by  the  Sessions  Judge  had  cause  to  be 
further  offended  at  the  unlawful  obstruc- 
tion to  the  lawful  exercise  of  their  usual 
right  of  way  over  the  Farsi  As  soon  as 
some  Hindus  attempted  to  cross  the  Farsi 
and  remove  the  thorn-fencing,  Ibrahim, 
in  his  turn,  tried  to  prevent  them  from 
doing  so  by  use  of  force,  as  it  .appears 
Ibrahim  was  then  armed  with  a  lathi. 
The  turn  which  the  events  actually  took, 
fully  justifies  the  conclusion  that  the  put- 
ting up  of  the  thorn-fencing  was  a  sham 
excuse  to  provoke  the  fight  ;  and  the 
several  acts  of  violence  on  the  part  of  the 
applicants  point  to  the  common  intention 
on  their  part  to  take  revenge  on  the 
Hindus  who  crossed  the  Farsi  as  well  as 
those  whom  they  may  meet  thereafter  in 
the  other  parts  of  the  town  to  which  the 
riot  rapidly  extended.  Under  these  cir- 
cumstances the  object  of  the  assembly 
was  from  the  very  outset  unlawful  and 
everyone  of  the  applicants  was  clearly  a 
member  of  an  unlawful  assembly,  and 
consequently  in  their  case  no  question  of 
self-defence  could  have  arisen. 

From  the  way  in  which  the  arguments 
were  addressed  before  him  the  Sessions 
Judge  seems  to  have  concluded  that  the 
counsel  made  no  attempt  to  dispute  that 
the  applicants  2,  4  to  6,  8  to  15,  17  and 
18  were  guilty.  He  had;  therefore,  no' 
reason  to  consider  the  case  of  each  of 
those  persons  individually.  The  only 
attempt  made*  before  him  In  the  interest 
of  individual  applicants,  was  as  regards 


the  applicants  1,  3,  7  and  16.  The  learned 
Sessions  Judge  after  dealing  with  the  case 
of  each  of  these  four  persons  came  to  the 
conclusion  that  applicants  1  and  3  besides 
being  guilty  of  rioting  had  committed  the 
offence  of  causing  grievous  hurt  to  certain 
Hindu  gentlemen  ;  that  applicant  7  was 
one  of  those  who  was  fighting  and  guilty 
of  riot ;  and  that  No.  16  was  moving  into 
the  riot  instead  of  away  from  it  and  in 
fact  encouraged  the  Muhammad  an  rioters. 
In  view  of  this  clear  decision  it  was  use- 
less to  argue  that  tbe  applicants  were  nob 
guilty,  or  that  they  were  acting  in  the 
exercise  of  their  right  of  private  defence 
of  person  and  property.  The  convictions 
of  all  the  eighteen  applicants  for  rioting 
under  S.  147  and  of  such  of  them  as  com- 
mitted other  offences  with  which  they 
were  charged  under  S.  325/149,  I.  P.  0., 
must,  therefore,  be  upheld. 

The  Magistrate  awarded  sentences  of 
imprisonment  for  varying  periods  to  in- 
dividual accused  persons,  and  the  Sessions 
Judge,  in  his  turn,  has  remarked  that 

"they  are  not  really  heavy,  and  in  view  of 
the  serious  nature  of  the  riot  they  cannot)  be 
further  reduced." 

I  am,  however,  asked  to  reduce  the  sen- 
tences, firstly,  because  the  offence  hap- 
pened to  be  committed  in  the  heat  of 
communal  tension  and  not  deliberately  ; 
and  secondly,  because  the  pre-riot  history 
itself  showed  that  the  existence  of  civil 
disputes  between  the  two  communities  of 
Bisim  regarding  the  exercise  of  their  res- 
pective civil  rights  or  rights  to  property 
was  the  root  of  all  the  future  evil  which 
befell  them  on  4th  August  1927.  The 
sentences  are,  therefore,  said  to  have  gone 
beyond  the  legitimate  needs  of  the  occa- 
sion, and  it  is  submitted  they  require  to 
be  considerably  moderated,  due  weight 
being  given  to  the  circumstance  that  the 
civil  disputes  form  the  back  ground  of 
these  riots,  and  that  the  two  communi- 
ties must  long  since  have  been  pacified 
and  possibly  reconciled  as  between  them- 
selves. Lastly,  it  is  submitted  that  this 
Court  may,  in  view  of  the  provisions  of 
sub-S.  (2),  S.  562,  Criminal  P.  0 ,  give 
them  the  benefit  of  being  released  on  pro- 
bation, as  contemplated  by  sub-S.  (1)  of 
the  said  section,  on  the  ground  that  they 
are  first  offenders. 

I  have  anxiously  considered  the  question 
of  sentences  of  imprisonment  and  fine 
imposed  on  the  accused-applicants,  in  the 
light  of  the  argument  addressed  at  the 
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Bar     I  feel  myself  constrained  to  observe 
that  although  the  Courts  below   have   in 
order  to  bring  the  guilt   home  to  the  ap- 
plicants given  full   consideration   to   the 
facts  brought  out  in  the  pre-riot  history, 
which  form  the  back  ground  of    the   riot, 
they  have  failed  to   give   full   weight    to 
the  same  facts,  while  measuring  out  pun- 
ishment to  the  culprits.     It  will  be   seen 
that  the  prinoipil  points  of   dispute    bet- 
ween the  two  contending  parties  were:  (1) 
the  right  of    the   Hindus   to  carry  their 
procession  attended  with  music  along  the 
public  streets  running  in    front  or  by  the 
side  of  the  mosques  ;  (2)  the  right  of    the 
Muhammadans  to  immerse  their  tajias  in 
the  Padamtirth  tank,  and  that  too,    from 
all,  or,  some  of    its  sides,  without   inter- 
ference to  its  lawful  use  by  the    Hindus  ; 
(3)  the  fixing  of  the  right    boundary    line 
between    the  -limits   of   the  Fadamtirth 
tank  and  its  catchment  arei,  and,   of    the 
graveyard  of  Binnusha   Fakir,    the    in  am 
certificate-bolder     thereof  ;    and    (4)    the 
right  of  the  Muh.imtrudans  claiming  to  be 
related  to  Binnusha/s  family  to  bury  their 
dead    within    the     limits    of    the     said 
graveyard  so  as  to  cause    no   nuisance    to 
the  Hindus  visiting  or  using  the   Pad  a  in - 
tirtti  tank  for  the   performance    of    their 
religious  rights  and   observances. 

These  disputes  have  given  trouble 
in  the  past  few  years  and  disturbed 
the  amity  which  is  said  to  have  once 
existed  between  the  two  communities 
residing  at  Bisim  But  looking  to  their 
nature,  anyone  can  say,  (and  there  can 
be  no  two  opinions  on  this  point),  that 
they  are  all  matters  purely  of  civil 
nature  fit  to  be  setted  by  an  ami  ca- 
ble .settlement  outside  Court,  if  the 
contending  p.irfcies  were  so  minded,  or  to 
be  more  effectively  and  satisfactorily 
decided  by  an  adjudication  of  a  civil 
Court,  should  they,  or  any  of  them,  be 
advised  to  take  such  a  step,  A  mere 
resort  to  petitions  to  the  Executive  or 
Revenue  Authorities,  or,  for  the  matter 
of  that,  to  the  Magisterial  Courts,  with  a 
view  to  bring  their  pressure  to  bear  upon 
one  party  or  the  other,  for  occasional 
wrongs  which  may  be  caused  by  one  com- 
munity or  its  individual  members,  to  the 
other  community  or  its  individual  mem- 
bers, in  the  heat  of  its  or  their  momentary 
enthusiasm  to  support  a  cause  believed  to 
be  good  and  beneficial  in  the  interests  of 
the  public  or  section  of  the  public  to 
•wkioh  it  or  they  belong,  can  never  bring 
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about  a  satisfactory  solution  of  such  dis- 
putes, although  it  may  serve  only  as  it 
temporary  make  shift. 

I  dare  say,   had   good   sense   prevailed, 
and  any  of  these  contending  communities 
been  rightly  advised  in  time  to  resort    to 
civil  Court,   these    matters   would   have 
been  settled  by  a  decree  of  the  civil  Court 
long  ago,  and  the  incidents  of  4th  August 
1927,  would  not  have  found  place  in   the 
annals  of   Basim.     The  riot   which   took 
place,  is  only  a  manifestation  of  a  sudden 
outburst  of  a  momentary  passion  or  desire 
to  seek  redress  for  wrongs,  by   taking  the 
law  into  one's  own  hand,  when   the   feel- 
ings of  animosity  rankling  in    the   hearts, 
of  the  contending  persons  or  communities 
actually  get  the    better   of    their   reason, 
for  the  time  being     Their  reason  becomes 
so   far   eclipsed    that    individual   persons 
are  led  to  magnify,   owing   to   communal 
tension,  every  slight  thing   done    by    the 
members  of  the  opposing    party    into   an 
unpd.rdond.ble   wrong   committed    against 
themselves  or  their  community  as  a  whole r 
although,  in  calmer  moments,  they  could 
realize  that  it  has  really  nothing  in  them 
to  object  to.     The  intensity  of  such    feel- 
ings of  animosity  or  of  communal  tension 
must,  very  often,  be  only  momentary,  and 
I  may  not  be  far  from  correct  if  I  were  to 
presume,  that  the  ill-feeling    which   once 
characterized  the  Muhammadans  of  Basim 
must  have  by  the  lapse   of   time    become 
almost  non-existent,  or  at  any   rate   very 
much  subsided,    and    the   desire   to   take 
revenge  considerably  subdued  and  brought 
under  the  control  of  reason  by  now      The 
normal  mental  condition  of    the   citizens 
of  Basim  may  now  have  in  all  probability 
been  completely  restored  so    as   to   make 
them  law  abiding  and  fully  alive    to    the 
dire  consequences  which    may   follow,    if 
they    wore    to    commit    offences   against 
public  tranquillity  once  again.     The  very 
fact  that  all  the  present  applicants  had  to 
procure  their  own  temporary   release   by 
furnishing  heavy  bails  during  the  trial  of 
their  ca.se  in  all  its  stages,  to  enjoy    their 
freedom  of  life  as  ordinary  citizens,  must 
not  have  failed  to   produce   its   educative 
effect  on    them.     It    must   have   by    this 
time  awakened  in  them  their   true   sense 
of  responsibility  as  such  citizens  to  main- 
tain  peace    and   order,  and   made   them 
keenly  alive  to  the  great  danger  of  break- 
ing the  law  which  they  are  expected   to 
respect  if  they. want   to  avoid   incurring 
the  heavy  penalties  and  expenditure,  and. 
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suffering  the  inconvenience,  anxiety  and 
loss  of  peace  of  mind,  which  they  must 
surely  have  incurred  or  suffered  in  con- 
nexion with  this  prosecution.  With  this 
experience,  I  trust  they  are  bound  to  re- 
form themselves  Eind  also  to  refrain  from 
thereafter  engaging  themselves  in  com- 
munal fights  Looking  then,  at  the  case  of 
the  applicants,  from  the  perpective  of  the 
back  ground  of  civil  disputes  the  offences  of 
of  riot  and  also  of  causing  grievous  hurt 
incidentally  during  its  progress  to  indivi- 
duals in  particular,  though  serious,  were 
technical  and  I  think  deserve  lighter 
treatment  than  what  has  been  meted  out, 
in  the  circumstances  of  the  case. 

Taking  into  consideration  the  above 
extenuating  circumstances,  and  also  the 
fact  that  most  of  the  persons  involved  are 
friends  and  relations  of  Binnusha  the 
owner  of  the  graveyard  over  which  the 
first  fight  took  place,  and  that  amongst 
them  there  are  both  aiult  or  grown-up 
men  as  also  boys  of  immature  age  and  un- 
derstanding against  none  of  whom  were 
any  previous  convictions  proved  at  the 
trial,  and  who  may  be,  therefore,  sifely 
treated  as  not  being  previous  convicts,  I 
think  that  this  is  pre-eminently  a  fit  cise 
in  which  I  should  deem  it  expedient  that 
the  offenders  should  be  release!  on  pro- 
bation of  good  conduct 

In  the  exercise  of  my  powers  under 
S  562  (2)  of  the  Code,  I  accordingly 
direct  :  (l)  That  each  of  the  18  appli- 
cants excepting  applicants  Nos  3,  12,  13 
and  16  shall  be  released  on  his  entering 
into  a  bond  for  Rs  500  with  two  sureties, 
each  of  the  like  amount,  to  appear  and 
receive  sentence  when  cilled  upon  during 
the  period  of  14  yeirs  from  this  day,  ani 
in  the  meantime  to  keep  the  peace  and  be 
of  good  behaviour,  as  required  by  S  562 
(1)  of  the  said  Code  ;  (2)  that  each  of 
the  applicants  NOB  3,  12  and  13  shall  be 
similarly  released  on  his  giving  a  similar 
bond  for  Rs  700  with  two  sureties,  ei-ch 
of  the  like  amount,  to  appeir  and  receive 
sentence  when  cilled  upon  during  the 
period  of  two  yeirs  from  this  day,  and  in 
the  meantime  to  keep  the  peace  and  be  of 
good  behaviour  as  required  by  the  afore- 
said section  ;  (3)  that  the  applicant  No 
16  Safdar  AH  shall  be  similarly  released 
on  his  giving  a  similar  bond  for  Rs  2,000, 
with  two  sureties,  each  of  the  like 
amount,  to  appear  and  receive  sentence 
when  called  upon  during  the  period  of  24 
years  from  this  day  ;  and  in  the  mean- 


time to  keep  peace  and  be  of  good  be- 
haviour as  required  by  the  aforesaid 
section  ;  (4)  that  as  instead  of  sentenc- 
ing the  applicants  at  once  to  any  punish- 
ment, I  have  directed  their  release  on 
probation  of  good  conduct,  the  fine,  if 
any,  realized  in  the  meantime  from  the- 
applicant  No.  16  shall  be  refunded  to 
him 

As  the  applicants  were  already  released 
on  bail,  I  direct  each  of  them  to  appear 
before  the  District  Magistrate,  Akola,  on 
6th  July  1928,  to  hear  the  order,  and  to 
enter  into  the  bond  and  furnish  the  sure- 
ties ordered  of  him,  to  the  satisfaction  of 
the  said  officer,  within  such  time  as  he 
may,  by  order,  fix 

M  N  /R.K  Order  accordingly. 
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FINDLAY,  J.  C.  FRIDEAUX  AND 

KlNKHEDE,  A    J.  CS 

Commissioner  of  Income-tax,  Nagpur 
—  Applicant 

v. 

S.  M.  Ckitnavis — Non-Applicinfc. 

Misc  Jull  ReE  No  33  of  1927,  De- 
cide! on  13th  December  1928 

*  *  (a)  Income-tax  Act  (1922),  Ss.  24 
and  10— Ass:ss»e  hai  unqualified  right  to 
write  off  debt  as  bad  debt  both  ai  regards 
the  year  and  the  amount. 

Bid  debts  are  deductible  from  businasa 
profits  at  the  option  of  the  asaeaaee  ,  the  de- 
duction need  not  be  of  only  such  aa  are  proved 
to  tha  satisfaction  of  the  incomo-tax  author- 
ities to  b_!  bad  debta,  The  asBBasae'a  right  to 
debit  the  loas  sustained  on  account  of  bad 
debta  written  off  by  him,  against  the  ptofits 
or  gaina  of  any  year,  is  unqualified  and  ab- 
solute as  regards  the  amount  to  be  debited 
and  the  choice  of  time  at  which  tc  write  it  off: 
A.  I.  R  1922  AIL  402  and  A.  I.  R.  1924  All. 
551  (F.B.),  Con*.  [P  54  C  1  &  2] 

**(b)  Income-tax  Act  (1922),  Si,  6,  4 
and  13 — Interest  unrealized,  but  credited  in 
accounts  is  not  income  accruing,  or  received 
for  income-tax  purposes — Test  it  whether  it 
is  available  to  asssssee  at  his  pleasure. 

It  is  not  just  and  equitable  to  treat  the  un- 
realized interest,  although  formally  credited 
to  the  kaaar  khata,  as  income,  profits  or  gains 
derived  accruing  or  arising  or  received,  for 
purposes  of  the  Income-tax  Act.  The  test  to 
ba  applied  is  whether  any  profits  in  the  shape 
of  interest  have  become  due  to  the  creditor 
(aBB9ssee)  in  such  a  manner  aa  to  be  imme- 
diately available  to  him  in  the  account  year 
ao  aa  to  be  capable  of  being  received  by  him  at 
hia  choice  and  pleasure.  If  the  interest 
money  has  become  due  to  the  aasesaee  in  the 
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manner  and  in  the  sense  that  it  was  ao  com- 
pletely under  his  oontrol  that,  ha  by  an  act 
of  his  will,  could  receive  it  in  cash  without 
greater  trouble  than  is  involved  in  cashing  a 
cheque,  then  only  it  could  bo  called  "  in- 
come "  such  as  would  be  liable  to  payment 
of  tan,  otherwise  not  :  A.  I.  R.  1926  Naj.  160  ; 
Gr«sHiwi  Life  Assurance  Society  v.  Bishop 
<1920)  A.  C.  287-;  St.  Lucia  Usines  and  Estates 
Co.  v.  St.  Lucia  (1924)  A.  C.  509,  Cons  ;  Sada- 
nva  Ayyar,  J.t  In.  A.  I.  R.  1921  Mad.  427 
f(5.  B  ),  Foil.,  A.  I.  R.  1927  Lah.  512  ;  J.  P. 
Hall  &  Co.  Ltd.,  v.  Commissioners  of  Intend 
Revenue  (1921)  3  K.  B.  152,  Qresham  Life 
Assurance  Society  v.  Styles  3  T.  C.  185  ReL 
en;  A.  /.  R.  IWSNag  241,  Appr.  [P  56  C  1,  2] 

D.  N  Choiidhri — for  Applicant 

V.  Bose,   M.  E   Bobde  and   A   V.  Zm- 
e—ior  Non-Applicint 

Order  of  Reference  (Findlay,J.  C., 
and  Pndeaux,  A  J.  C.) —  We  have 
heard  arguments  in  this  reference.  In 
our  opinion  the  question  of  whether 
suras  entered  as  credits  on  account  of 
interest  and  re-entered  as  debits  in  the 
assessee's  account  books,  sums  not  ac- 
tually received  or  prott'erred  to  the  as- 
aessee,  should  be  trecited  as  income,  pro- 
fits or  gains  and  should  be  taken  into 
account  in  computing  income  for  the 
year  to  wliich  the  entries  relate,  is  of 
such  importance  that  ib  is  desirable  that 
this  reference  should  be  heird  by  a  Full 
Banch.  The  decision  in  Reference 
No  27  of  1927  by  HalhUx  and  Mohi- 
uddin,  A  J  Cs  ,  A.  I  R.  1928  Nag.  241, 
is  one  which,  in  our  opinion,  may  pos- 
sibly require  reconsideration  The  ques- 
tion of  when  a  debt  becomes  a  bad  debt, 
which  arises  in  thia  reference,  is  also 
of  importance  Both  questions  are  likely 
to  arise  frequently  We,  therefore,  re- 
commend that  a  Full  Bench  should 
heir  this  reference  as  a  whole. 
Opinion 

Kinkhede,  A  J.  C  — This  is  a  refer- 
ence under  S.  66  (2),  Income-tax  Act 
(11  of  1922).  The  following  two  points 
have  been  referred  to  this  Court  for  de- 
cision by  the  Comissioner  of  Inoome- 

fcax  : 

(1)  Has  not  the  asseasae  got  the  option  of 
declaring  dabta  bad  when  hs  finds  after  suffi- 
cient; waiting  that  from  the  circumstances  of 
the  debtors  he  in  unable  to  recover  them  ?  Can 
the  Income-tax  authority  deprive  the  aasossee 
of  thii  option  ?  Should  not  the  Income-tax 
Officer  and  the  Assistant  Commissioner  have 
Allowed  Ra.  7,461-18-9  to  the  a-jsassae  on  the 
name  consideration  on  which  the  remaining 
amount  out  of  Ra,  17,832  claimed  by  him  was 
allowed  ? 

(3)  Gould  the  Incoms-tax  Officer  and  the 
taaistant  Commissioner  tcaat  Ra.  16,031-4-G 
on  aooounfc  of  unraalizad  interest  aad  marely 


credited  in  the  books  to  equalize  the  sides  of 
tho  khata  of  the  debtors,  as  "  income  "  com- 
ing into  the  hands  of  this  assessee  for  the 
purposes  of  Ss.  4  and  6,  Income-tax  Aot,  and 
under  ruling  reported  in  Pandurang  v.  Com- 
missioner of  Income-tax  (1)  especially  when 
the  major  portion  of  the  amount  IB  made 
recoverable  under  the  terms  of  the  bonds  in 
several  future  years  ?  Cannot  the  recoveries 
of  this  interest  be  taxed  in  future  and  not 
treated  as  income  in  tho  year  under  assess- 
ment ? 

The  Commissioner  of  Income-tax  has 
in  stating  the  case,  answered  the  first 
question  in  the  negative  and  the  second 
in  the  affirmative 

The  reference  was  originally  heard  by 
a  Bench  of  two  Judges  of  this  Court  on 
10th  April  1928,  but  as  the  questions 
raised  were  considered  to  be  of  such  im- 
portance as  to  necessitate  a  decision  by  a 
Pull  Banch,  the  reference  as  a  whole  was 
set  down  for  hearing  by  a  Full  Bench 
duly  constituted  The  points  for  deci- 
sion concisely  stated  in  the  order  of 
reference  to  the  Full  Bench  are  • 

(1)  When  does  a  deb"  become  a  bad  debt '•> 

(2)  Whether   sums     entered    as    credits   on 
account    of  interest  and    re-entered    as    debits 
in  the  asaesses's  account  books,  sums    not    ac- 
tually received    or    proffered    to    the    assessee 
should  In  fcivated  as  income,    profits  or    gams 
and  should     hj  taken    into  account    in    com- 
puting income  for  the  year  to  -which    tho    en- 
tries relate  7 

A  few  fdcts  which  occasioned  this  re- 
ference under  S  66  (2),  Income-tax  Act, 
m.iy  be  stilted  here  The  assessee  sub- 
mitted a  return  showing  Rs.  74,668  as 
his  total  taxable  income  for  the  previous 
yejir  for  purposes  of  assessment  of 
income-tax  for  the  ensuing  year  1926-27. 
The  Income-tax  Officer  after  looking 
into  the  accounts  assesssei  him  on 
an  income  of  Rs  1,16,480,  but  in  the 
appeal  the  Assistant  Commissioner  of 
Income-tax,  Nagpur,  reduced  the  assess- 
able income  to  Rs  1,13,012.  This  in- 
cluded Rs.  86,307-11-0  under  the  head 
of  business  profits  taxable  under  8  10  of 
the  Act  The  assessee  complains  that  in 
fixing  the  business  profits  at  this  amount 
the  item  of  Rs,  7,481-13-9  out  of  a  sum  of 
Rs  17,982  debited  on  account  of  bad 
debts  was  wrongly  disallowed,  and,  the 
sum  of  Rs.  16,031-4-6  which  represented 
unrealized  interest,  was  wrongly  treated 
as  'income'  in  the  aocouut  year. 

It  will  be  seen  from  the  Assistant 
Commissioner's  order,  dated  25th  April 
1927,  that  in  all  Rs,  17,982  were  claimed 
to  be  debited  or  written  off  aa  bad  debts 

(1)  A.  I.  B.  1926  Nag.  1BO<=21  N.  L,  R,  175. 
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against  the  income  of  the  account  year 
Lists  were  called  for  showing  details  of 
dates  when  these  amounts  had  become 
due,  with  a  view  to  ascertain  when  they 
were  really  found  to  be  bad  On  exami- 
nation of  the  lists  it  was  found  that 
Es  7,481-13-9  were  on  account  of  old  bad 
debts  which  had  become  time-barred  long 
before  the  account  year  The  Assistant 
Commissioner  overruled  the  contention 
of  the  asses  see  that  it  should  be  left  to 
him  to  declare  when  particular  debts 
became  bad  debts;  and  that  the  Income- 
tax  Department  should  not  go  on  a.  pre- 
sumption that  the  amount  had  become 
time  barred  in  previous  years.  Accord- 
ing to  him  the  right  criterion  to  know  is 
to  see  whether  and  when  the  assessee's 
all  legal  remedies  to  recover  it  failed. 

As  to  the  other  item  of  Rs.  16,031-4-6, 
the  Assistant  Commissioner  has  observed 
that  this  amount  of  interest  is  shown  in 
the  profit  and  loss  account,  i.  e,  kaaar 
khata  as  interest  receipts  although  so 
actual  recovery  was  made;  and  that,  as 
the  assessee's  books  are  on  the  book  profit 
system  and  not  on  cash  basis,  the  assess- 
ment has  to  be  made  on  interest  accrued 
and  due,  and,  it  has  nothing  to  do  with 
what  the  assessee  actually  recovered  He 
opines  that  there  can  be  no  unfairness  in 
this  kind  of  assessment,  because  when 
bad  debts  are  claimed  interest  is  already 
included  in  them. 

In  stating  the  case  the  Commissioner 
has  pointed  out  that  this  sum  of 
Us  16,031-4-G  represented  the  interest 
which  was  debited  to  the  accounts  of  seven 
debtors  whose  bonds  had  been  renewed 
during  the  year  with  corresponding  credit 
to  the  kasar  khata  These  bonds  are  said 
to  provide  that  the  debts  were  payable  by 
instalments  in  several  future  years 

Taking  the  point  of  bad  debts  first,  I 
miy  refer  to  page  98,  Part  3,  Vol.  1, 
Income-tax  Manual,  Edn  2,  where  in 
sub-para.  (3),  para.  35,  notes  and  in- 
structions regarding  the  method  of  ac- 
counting for  purposes  of  assessing  income, 
profits  and  gains  under  Ss.  10  to  13  aie 
set  forth.  It  is  pointed  out  there  that 
"under  the  mercantile  accountancy  system 
...  an  entry  ia  made  on  the  receipt  aide  when 
a  sale  ia  concluded,  although  the  money  on 
account  of  auch  a  aale  has  not  been  paid  and 
in  making  up  the  accounta  at  the  end  of  the 
year  such  entries  are  treated  aa  receipts,  and 
the  tax  ia  levied  on  these  'book  profits'.  It 
may  happen  that  acme  of  these  'book  profits' 
cannot  be  recovered;  they  are  written  off  aa 
'•d  debts11  when  found  to  be  irrecoverable; 


and  since  such  'book  profits'  have  been  in^ 
eluded  in  the  income  assessed  to  income-tax, 
the  'bad  debts'  must  be  written  off  against  the- 
'book  profits'  in  the  year  in  which  they  are* 
written  off  in  the  accounta  as  irrecoverable.. 
Where  the  cash  system  ia  adopted,  there  oan« 
be  no  'bad  debts'." 

I  have  underlined  (italicized)  the  impor- 
tant words. 

On  the  statement  of  the  Assistant  Com- 
missioner and  the  Commissioner  that  the- 
assessee  maintains  his  books  on  mercantile? 
system  of  accountancy,  the  assessment  oF 
the  business  profits  under  8.  10,  Income- 
tax  Act,  made  by  the  Assistant  Commis- 
sioner on  Rs  86,307-11-0  must  be  on  what- 
are  treated  as  'book  profits'  of  the  ac- 
count year  It  is,  therefore,  argued  by 
the  assessee's  counsel  that  if  the  tax  is  to 
be  levied  on  'book  profits'  he  is  entitled) 
to  write  off  against  them,  such  book- 
profits  to  the  extent  of  Rs.  7,481-13-9  as- 
have  been  found,  or  ad]udged  by  him,  to* 
be  bad  debts,  and,  as  such,  irrecoverable* 
in  the  account  year  Even  according  to- 
the  aforesaid  instructions  where 
''  'book  profits1  have  been  included  in  the- 
income  assessed  to  income-tax,  the  'bad  debts1 
must  be  written  off  against  the  'book  profits'  111. 
the  year  m  which  they  arc  wiittou  oft  in  t he- 
accounts  as  irrecoverable." 

I   think    that    this    line    of    reasoning.1 
based    upon    the  instructions    themselves- 
ought  to  be  assumed   as   correct.     It   en- 
titles the  assessee  to  urge    that  in  deduc- 
ing the   taxable    income  in   the    shape  ofr 
book    profits   of    the    account    year    the* 
whole    of    the    amount    of     bad     debts- 
written  off  by  him  in  his  account  as  irre- 
coverable   in   the     account     year     must 
be  deducted.     The  receipt  side  of  the   ac- 
count represents  the  aggregate  of  receipts 
not  merely  on  account  of  the   year's  -newi 
business  but  also  those  on  account  of  the 
accumulated  balances  of  business  carried 
over  from  past  years'  accounts  and,  there- 
fore, the  debits  against  it  must  necessarily* 
comprise  the  balance  of  outstandings  actu- 
ally carried  over  to  the  next  year's  books- 
of   accounts,   and    also   the   aggregate   ot 
such  balances  of  the  past  years'  businesses 
as   have  either   turned   out    to  be  bad  or 
irrecoverable  in  that  year,  or,   were  con- 
sidered  by   the  creditor,  for  several  rea- 
sons, to  be  unfit  to   be  carried  over  any 
further 

It  is  common  knowledge  that  no  credi- 
tor, ordinarily,  likes  to  write  off  a  debt 
and,  thereby  create  evidence,  in  his  ac- 
count books,  of  its  having  been  treated  by, 
him  as  a  bad  and  irrecoverable  debt,  an- 
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less  he  has  losfc  all  hope  of  its  recovery, 
whether  he  has  lost  his  limitation  for  a 
•suit  in  respect  of  it  or  not  Amongst 
Hindu  debtors  a  notion  prevails  that  it  is 
•a.  sin  to  die  indebted  to  others,  and  several 
^instances  of  debtors  executing  bonds,  and 
(pro-notes,  and  even  alienating  joint  pro- 
perties for  the  satisfaction  of  even  time- 
barred  debts  are  often  noticeable  in 
<Courbs  A  creditor,  therefore,  naturally 
^hesitates  voluntarily  to  enter  as  given  up 
A  debt,  which  by  change  of  circumstances, 
this  debtor  or  even  his  legal  representative 
may  arrange,  or,  be  expected,  to  pay  even 
<after  the  expiry  of  limitation  An  entry 
dn  the  creditor's  account-books  writing 
•off  a  debt  as  a  bad  debt  in  any  particular 
^year  is  under  such  circumstances  likely 
rto  be  interpreted  by  the  debtor  as  prima 
'•facie  good  evidence  of  conduct  on  the  part 
•of  the  creditor  wherefrom  an  abandon- 
ment of  his  right  to  demand  it  might 
reasonably  be  inferred  so  as  to  serve  as  a 
-good  answer  to  any  future  demand,  on  the 
occasion  of  any  adjustment  or  fresh  loan. 
'Such  an  entry  is,  in  my  opinion,  a  con- 
scious act  on  the  creditor's  part  whereby 
^he  determines  his  election,  once  and  for 
•ever,  to  treat  the  debt  referred  to  therein 
•as  bad  or  irrecoverable  It,  therefore, 
stands  to  reason  that  the  creditor  must 
have  full  discretion  in  the  matter  ;  be- 
cause, it  is  he,  and  not  the  Income-tax 
Officer  who  knows  or  must  be  deemed  to 
-know,  the  circumstances  and  risks  as  well 
-as  chances  of  recovery  from  his  debtor. 
The  Income-tax  Officer  cannot,  therefore, 
Jegally  insist  that  the  assessee  must  sub- 
ordinate his  own  will  or  discretion  and 
*even  his  decision  in  the  matter  to  his 
-decision.  The  creditor,  merely  because 
he  'happens  to  be  an  assessee  liable  to 
•pjty  income-tax  to  the  Crown,  cannot  be 
.asked  completely  to  surrender  his  own 
judgment  and  allow  it  to  be  overridden 
'by  that  of  the  Income-tax  Officer. 

In  tha  absence  of  any  legislation  to  that 
-effect  an  Income-tax  Officer  cannot,  in 
iny  opinion,  dictate  to  the  assessee  that 
he  must  write  off  a  certain  amount  due  to 
.him  after  the  lapse  of  the  prescribed 
'period  of  limitation  Nor  can  he  lay  down 
cthat  in  a  given  set  of  circumstances  the 
*iB9e8Bee  will  show  the  amount  as  out- 
standing, at  his  own  risk,  since  it  will  no 
longer  give  him  any  right  to  set  it  off  as 
«a  bad  debt  against  his  profits.  The  Hindu 
Jaw  does  riot  recognize  any  rule  as  to  the 
^extinction  of  claims  by  efflux  of  time  : 


Ram  Kishan  Rai  v.  Chhedi  Rai  (2). 
The  older  the  debt  the  greater  the  res- 
ponsibility of  the  descendants  of  the  man 
who  leaves  the  debt  unpaid.  Vrihaspati 

accordingly  lays  down  : 

"  The  father's  debb  must  bo  first  paid,  and  next 
the  debt  contracted  by  the  man  himself,  but 
the  debt  of  tha  paternal  grandfather  must  even 
be  paid  bafore  either  of  these  .  Kanhaiya  Lai, 
J.,  in  the  Full  Bsnch  casa  of  Gajadhar  v. 
Ja  iinnath  (3)  observed  at  pp.  782-83  (of  46 
.4».)f  " 

that 

11  The  Hindu  law  did  not  recognize  any  rule  of 
limitation  for  the  recovery  of  debts  .... 
A  debt  may  bacome  irrecoverable  under  the 
law  DOW  in  forci  by  reason  of  the  lapse  of  the 
period  of  limitation,  but  the  debt  exists  all  the 
same,  and  if  a  person  chooses  to  pay  a  time- 
barred  debt  in  the  manner  permitted  by  3.  25, 
Contract  Act,  the  debb  which  he  chooses  to  pay 
remains  the  sama  debt,  though  by  reason  of 
the  contract  which  he  enters  into,  it  assumes 
a  new  garb  -*nd  gains  a  fresh  vitality.  " 
^lere  loss  of  limitation  for  a  suit  cannot, 
therefore,  be  regarded  as  a  criterion  of 
universal  application  in  the  matter  of 
writing-off  debt. 

Sometimes  it  may  happen  that)  when  a 
loan  is  taken  by  a  debtor  he  may  be  quite 
solvent  and  the  creditor  nitty  entertain  no 
doubt  as  to  his  ability  to  piy  In  the 
next  year  of  the  advance,  and,  perhaps, 
several  years  before  the  due  date,  he  may 
become  involved  in  a  financial  crisis,  for 
which  he  is  not  responsible,  as  a  result  of 
the  bank  or  firm,  with  which  he  may  have 
been  crediting  his  surplus  money,  failing. 
There  may  thus  be  no  prospect  in  that 
year,  or  in  the  near  future,  of  any  reco- 
very from  such  a  debtor.  If  as  argued 
on  behalf  of  the  Crown,  this  creditor  were 
to  make  it  his  practice  to  debit  as  bid  or 
irrecoverable  debt,  every  loan  or  its 
balance  on  the  expiry  of  three  years  trom 
its  due  date,  and  not  earlier,  how  and 
when  is  he  to  debit  the  amount  ot  the  debt 
to  the  kasar  khata,  although  he  is  quite 
satisfied  as  to  the  debtor's  inability  to 
liquidate  it  IQ  he  to  wait  until  the 
whole  debt  falls  clue,  anil  also  for  a 
period  of  three  years  thereafter,  to  be- 
come entitled  to  debit  the  said  debt  as  a 
bad  debt  for  purposes  of  income-tax  ?  Or, 
should  he  debit  it  in  the  year  in  which 
the  debtor's  liability  to  pay  becomes  clear 
to  his  mind  ?  The  Income-tax  Depart- 
ment might  in  the  latter  case  come  down 
on  him  for  having  departed  from  his 
system  of  book-keeping  and  may  there- 
fore  disallow  that  debit.  It  is  no  use 

(2)  A, I.E.  1922  All.  402=44  All.  628. 

(3)  A.I.R,  192ft  All,  551=46  All,  775  (F.B.). 
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multiplying  instances  to  expose  the  ab- 
surdity of  the  cjntention  Several  ano- 
malous results  will  follow,  if  the  asses- 
see's  discretion  or  election  in  the  matter 
of  the  choice  of  the  proper  time  to  write 
off  a  debt  advanced  by  him  as  a  bad  or  ir- 
recoverable debt  were  allowed  to  be  over- 
ridden by  the  taxing  officer's  decision  in 
this  way. 

The  assessee  must  for  obvious  reasons 
be  the  sole  arbiter  of  his  own  rights  and 
privileges  as  regards  the  business  he  con- 
ducts in  his  own  interest  What  is  to 
his  interest,  and  what  is  prejudicial  to 
him,  must  depend  upon  his  own  decision. 
It,  therefore,  follows  that,  on  the  ques- 
tion whether  to  treat  any  particular  debt 
as  bad  or  irrecoverable,  his  word  or  de- 
cision must  be  final  for  he  alone  is  or  can 
be  the  judge  of  the  risks,  chances  and  cir- 
cumstances which  may  affect  the  reco- 
very or  non -recovery  of  that  debt  from 
his  debtor 

There  is  nothing  in  the  wording  of  8 
24,  Income-tax  Act  of  1922  which  mili- 
tates against  this  view.  That  section 
does  not  authorise  the  Income-Ux  Officer 
to  investigate  and  determine  the  year  in 
which  any  loss  sustained  is  to  be  deducted 
from  profits  All  that  it  enacts  is  that 
the  loss  sustained  in  any  year  under  any 
of  the  heads  mentioned  in  taxing 
sections  shall  be  set  off  against  his  in- 
come, profits  or  gains  under  any  other 
head  in  that  year,  so  that  loss  under 
one  head  of  income  can  be  charged  against 
profits  under  another  in  the  same  year 
A  reference  to  Lord  Halsbury's  Laws  of 
England,  Vol  16,  para.  1310,  dealing 
with  the  subject  of  income-tax,  shows 
that  in  England  no  deduction  is  allow- 
able 

"for  any  debts  except  bad  debts  provod  to  In 
such  to  the  satisfaction.  of  the  Commis- 
aionora." 

I  do  not  find  such  a  prohibition  either 
in  S  10  or  S  24  or  anywhere  else  in  the 
Indian  Income-tax  Act  of  1922  In  the 
absence  of  words  "proved  to  be  such  to 
to  the  satisfaction  of  the  Commissioner" 
or  words  to  that  effect,  in  the  Indian 
Statute,  I  im  inclined  to  take  the  view 
that  bad  debts  are  deductible  from  busi- 
ness profits  at  the  opinion  of  the  assessee, 
the  deduction  need  not  be  of  only  such  as 
are  proved  to  the  satisfaction  of  the  In- 
come-tax  authorities  to  be  bad  debts.  1 
do  not  find  any  restriction  in  the  Indian 
Statute  as  to  the  year  in  which  the  bad 


debts  oould  be  deducted  by  the  assessee. 
In  the  absence  of  words  in  the  statute, 
restricting  the  assessee's  option,  and,, 
prescribing,  the  time  for  writing  them 
off,  or,  the  quantum  of  proof  required, 
as  a  condition  precedent,  for  doing  so,  or, 
imposing  the  condition  that  the  Income- 
tax  authority  should  be  consulted  before 
writing  them  off,  I  think  the  assessee'a 
right  to  debit,  the  loss  sustained  on  ac- 
count of  bad  debts  written  off  by  him, 
against  the  profits  or  gains  of  any  year 
must  be  held  to  be  unqualified  and  ab- 
solute, as  regards  the  amount  to  be  de- 
bited and  the  choice  of  time  at  which 
to  write  it  off  His  decision  to  write 
bad  debts  off  the  account  cannot  be  re- 
garded as  conditional  upon  his  proving 
them  to  be  bad  debts  to  the  satisfaction 
of  the  Income-tax  authorities,  as  is  the 
case  under  English  Statute 

In  the  absence  of  any  express  provi" 
sion  in  the  Income-tax  Act,  1922,  either 
authorising  or  prohibiting  the  deduction 
of  bad  debts  from  the  profits  of  a  business 
carried  on  by  an  assessee,  and  in  view  of 
the  fact  that  the  specific  directions  in 
S  10  of  the  Act  are  subsidiary  to  the 
underlying  principle  that  only  profits 
ascertained  according  to  the  mercantile 
system  of  accounting,  are  taxable,  there 
can  be  no  two  opinions  that  bad  debts 
actually  written  off  the  account  as  such 
by  a  creditor  would  form  a  proper  deduc- 
tion What  is  usually  done  is  to  square 
up  the  debtor's  personal  ledger  account 
by  entering  a  corresponding  credit  to 
wipe  out,  wholly  or  partially,  as  the  case 
may  be,  the  debit  standing  against  his 
name.  Thus,  once  these  personal  ledgers 
of  the  debtors  are  squared  up,  or  .the 
balance  due  reduced  by  the  amount  writ- 
ten off,  the  sums  written  off  can  no  longer 
be  carried  over  to  the  next  year's  books 
as  outstanding  assets  of  the  business 
These  aggregate  snms  written  off,  must, 
therefore,  necessarily  go  to  reduce  the 
receipts  of  the  business  profits  in  the 
year  in  which  they  are  written  off  and 
thus  reduce  the  balance  of  outstandings 
to  be  carried  over  to  the  next  year  It, 
therefore,  follows  that,  unless  and  until 
the  bad  debts  are  written  off  the  account 
no  right  to  claim  a  deduction  on  theii 
account,  even  though  they  may  have 
been  ascertained  in  the  past  years,  ac- 
crues to  the  assessee.  If  the  assessse  has 
failed  to  sort  out  in  the  past  the  bac 
debts  from  the  good  or  doubtful  debti 
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and  indiscriminately  carried  over  the 
whole  of  the  outstandings  to  the  next 
year's  account,  it  does  not  stand  to  rea- 
son that  he  should  be  compelled  for  ever, 
at  least  for  purposes  of  income- tax  assess- 
ment, either  to  treat  what  are  admittedly 
bad  debts  of  some  standing  as  good  debts 
because  of  his  omission  to  sort  them  at 
such  time  as  the  income-tax  authorities 
may  think,  was  the  proper  time  for  that 
fmrpose,  or  to  take  the  risk  of  being 
called  upon  to  pay  tax  on  business  pro- 
fits by  ignoring  bad  debts  altogether.  For 
these  reasons  I  am  of  opinion  that  the 
item  of  Ra  7,481-13-9  was  wrongly  dis- 
allowed in  computing  income  under  the 
head  of  "business  profits." 

I  now  proceed  to  consider  the  second 
point  referred.  As  pointed  out  by  the 
Bench  of  this  Court  in  Pandurang  v  Com- 
missioner of  Income-tax  (l)  the  word 
"income"  has  nowhere  been  defined  in 
the  Income-tax  Act  of  1922  The  learned 
Judges  of  the  said  Bench  referred  to  the 
Privy  Council  decision  in  St  Luna  Usines 
and  Estates  Co  v.  St  Lucia  (4)  and  in 
particular  to  lord  Wrenbury's  following 
observations  as  regards  the  true  meining 
of  the  word  "income"  as  used  in  the 
taxing  statute  which  was  involved  in  that 
case,  and  the  provisions  whereof  are  more 
or  less  analogous  to  those  of  the  Indian 
Statute  in  this  respect: 

"The  words  "income  arising  or  accruing1'  are 
nob  equivalent  bo  the  words  "debts  arising  or 
accruing."  To  give  them  thab  meaning  is  bo 
ignoro  the  word  "income."  The  words  mean 
'money  arising  or  accruing  by  way  of  income." 
There  must  be  a  coming  in  bo  sabisfy  tho  word 
"income."  This  a  sense  which  is  assisted  or 
confirmed  by  bhe  word  "received"  in  bha  pro- 
viso ab  the  end  of  S.  4,  sub-S.  1.  If  bhe  tax- 
payer be  the  holder  of  stock  of  a  foreign  Go- 
vernment carrying  say  5  per  cenb  interest  and 
tho  Government  is  that  of  a  defaulting  State 
which  does  not  pay  the  interest,  the  taxpayer 
has  neither  received  not  has  there  accrued  to 
him  any  income  in  respect  of  that  stock.  A 
debt  has  accrued  bo  him  buj  income  has  not. 
It  does  not  follow  that  income  is  confined  to 
that  which  the  taxpayer  actually  receives. 
Where  income-tax  is  deducted  at  the  source 
the  taxpayer  nevar  receives  the  sum  deducted 
but  it  accrues  to  him.  It  is  said,  and  truly, 
that  a  commercial  company,  in  preparing  its 
balanca  sheet  and  profit  and  loss  account, 
doss  not  confine  itself  to  its  actual  receipts,  doas 
not  prepare  a  mere  cash  account  :  but  values 
its  book  debts  and  it*  stock  in  trade  and  BO  on 
and  calculates  its  profits  accordingly.  From 
the  practice  of  commerce  and  of  accountants 
and  from  the  necessity  of  the  oaae  this  Is  so, 
but  is  far  from  establishing  that  income  arises 

"  A.  0.  508. 


or   accrues    /rcm^fas   above   instanced)  an  in- 
vestment which  fails  to  pay  the  interest  due.11 

I  have  underlined  (italicized)  the 
words  which  seem  to  me  to  be  important 
for  the  purposes  of  this  reference. 

In  the  aforesaid  case  their  Lordships  of 
the  Privy  Council    l^ad    to   interpret    the 
words  "accruing    or  arising"  as   also   the 
words  "derived"  or  "received"  as  used  in 
relation  of  the  words   "income,  profits  or 
gains"  in  an  Income-tax  Ordinance.  1910, 
of  St.  Lucia  where  also  income-tax  was 
leviable  on  an    assessment  made  on  the 
basis  of  a  return  of  the  assessee's  income 
for  the  previous   year,  as  is  the  case  under 
the  Indian  Income-tax  Act.     Their  Lord- 
ships held  that    the  appellant  ^company 
had  not  derived  or  received  any  "income" 
in  the    account   year,    as   the    purchaser 
from  that  company Jrtbd    not  paid  the  in- 
terest payable  in  that  year  on  the  unpaid 
part  of  the  purchase  price  which  became 
due  then      They   thus  distinguished  "in- 
come" from  "debt"  for  the  purposes  of  as- 
sessment and  held  that  the  word  "income" 
is  not  equivalent  to  the  word  "debt"  and 
unless  "money  arising  or  accruing  by  way 
of  income"  actually     'comes   in,"  there  is 
no   ''income"    in   the  strict    sense  of  the 
term 

In  Gresham  Life  Assurance  Society  v. 
Bishop  (5)  Lord  Lindley  has  observed 
that  a  sum  of  money  may  be  received  in 
more  ways  than  one,  e.  g  ,  by  the  trans- 
fer of  a  coin  or  a  negotiable  instrument  or 
other  document  which  represents  or  pro- 
duces a  coin  and  is  treated  as  such  by  the 
business  men.  Even  a  settlement  of  ac- 
count may  be  equivalent  to  a  receipt  of  a» 
sum  of  money  although  no  money  were 
passed  His  Lordship  further  observed 
that  to  constitute  a  receipt  of  anything 
there  must  be  a  person  to  receive,  and  a 
person  from  whom  he  receives,  and  some- 
thing which  is  received  by  the  former 
from  the  latter  must  be  a  sum  of  money, 
and  that 

"a  mere  entry  in  an  acconnt  which  doss  nob 
represent  such  a  transaction  does  not  prove 
any  receipt,  whatever  else  it  may  be  worth." 

If  the  principles  ynderlying  the  two 
Privy  Council  oases  quoted  above  for  de- 
termining what  is  "income"  were  applied 
to  the  facts  and  circumstances  of  thia 
case,  I  think  that  the  arrears  of  rent, 
which  were  calculated  and  went  to  form 
the  consideration  of  the  several  renewed 
bonds  then  accepted,  having  been  allowed 
to  remain  unpaid  and  looked  up  again  io 

(5)  [1920]  A.  C.  287. 
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the  hands  of  the  debtors'  for  a  further 
period  stipulated  in  each  bond,  oould  not 
be  treated  as  "income  derived  accruing, 
arising  or^received"  at  the  time.  To  be- 
come '  income"  of  that  year  it  had  then  to 
""come  in,"  which  admittedly  ib  had  not 
A  mere  entry  in  the  account,  therefore, 
Tinder  the  kasar  khata,  with  a  view  to 
equalize  or  square  up  the  old  debit  of  the 
amount  outstanding  against  the  debtor 
and  also  to  make  fresh  entries  in  the  de- 
btor's personal  ledger  account  only  to 
tally  them  with  the  terms  of  the  contracts 
concluded  in  the  shape  of  renewed  bonds 
does  not  and  cannot,  in  my  opinion,  en- 
title thedebtorto  say  that  the  said  amount 
•or  the  interest  included  therein  was  paid 
by  him  to  the  creditor  on  the  date  the 
bonds  were  renewed  Since  the  amount 
of  prospective  sawai  debited  to  the 
debtor's  personal  ledger  account  cannot  be 
regarded  as  an  outgoing  sum  of  money 
advanced  to  him  actually  on  the  date  he 
executed  a  bond  for  a  consolidated  sum  a 
mere  credit  of  that  sawai  in  the  kasar 
khata  cannot  be  treated  as  ''income" 
under  that  date.  Similarly,  arrears  of 
interest  included  in  the  consideration  of 
the  renewed  bonds  and  debited  to  the 
debtor's  personal  ledger  account  with  a 
corresponding  credit  thereof  to  the  kasar 
khata  imports  no  "outgoing"  or  "coming 
in11  of  any  sum  of  money. 

Moreover,  the  sawai  as  well  as  the  in- 
terest though  credited  the  same  day  in 
the  kasar  khata  was  admittedly  in  the 
future  under  the  terms  of  the  renewed 
bonds.  Consequently,  so  long  as  the 
amount  of  sawai  or  interest  so  included 
in  the  consideration  does  not  become 
overdue  to  the  creditor,  he  cannot  be  re- 
garded as  having  even  realized  it,  as  it 
were,  for  purposes  of  income-tax  assess- 
ment simply  because  he  credits  it  in 
the  kasar  khata  If  the  terms  of  the 
contract  disentitle  the  creditor  from 
demanding  the  interest  until  after  the 
lapse  of  a  certain  period  of  time,  and 
if  when  interest  becomes  due,  the 
'creditor  may  not  succeed  in  realizing  it, 
[  think  it  would  not  be  just  and  equitable 
to  tre\t  the  unrealized  interest,  although 
formally  credited  to  the-kasar  khata,  as 
income,  profits  or  gains  derived  accruing 
)r  arising  or  received,  for  purposes  of  the 
Income-tax  Act. 

The  mere  conclusion  of  a  contract  is 
not  always  sufficient  to  yield  a  business 
profit.  It  is  the  performance  of  its  terms 


that  leads  to  the  accrual  of  a  claim  to,  or 
to  the  receipt  of,  profits  of  the  business. 
If  on  the  occasion  of  taking  the  renewal 
bond  the  creditof  expressly  agrees  to  give 
time  to  the  debtor  to  pay  up  the  arrears 
of  interest  at  a  future  date,  he  by  his  own 
contract  precludes  himself  from  demand- 
ing or  realizing  it  at  once,  even  within  a 
reasonable  time  usually  necessary  to  cash 
a  cheque  on  a  banker,  In  other  words, 
the  test  to  be  applied  is,  whether  any 
profits  in  the  shape  of  interest  had  be- 
come due  to  the  creditor  in  such  a  manner 
as  to  be  immediately  available  to  him  in 
the  account  year  so  as  to  be  capable  of 
being  received  by  him  at  his  choice  and 
pleasure  If  the  interest-money  has  be- 
come due  to  the  assessee  in  the  manner 
and  in  the  sense  that  it  was  so  completely 
under  his  control  that,  he  by  an  act  of 
his  will,  could  receive  it  in  cash  without 
greater  trouble  than  is  involved  in  cash- 
ing a  cheque,  then  only  it  oould  be  called 
"income"  such  as  would  be  liable  to  pay- 
ment of  tax,  otherwise  not;  cf.  Sadasiva 
Ayyar,  J's.  observations  in  Secy,  to  the 
Board  of  Revenue  Inzome-tax,  Madras  v. 
Arunachalam  Chettiar  (6).  Although  this 
Madras  case  was  under  the  Act  of  1918 
and  the  present  is  a  case  under  S.  13  of 
the  Act  of  1922,  it  does  not  make  any 
difference  in  the  principle  applicable 
Simply  because,  while  under  S,  5  of  the 
Act,  1918,  only  "income"  was  made 
chargeable  to  income-tax,  and  under  S.  6 
of  the  Act  of  1922,  not  only  "income" 
but  "profits"  and  gains"  are  made  charge- 
able, (the  addition  of  the  words  'profits" 
and  "gains"  makes  no  difference  as  re- 
gards the  matter  now  under  consideration 
as  I  will  show  in  the  following  para- 
graphs. 

In  Tora  Gul  Bai  v.  Commissioner  of 
Income-tax  (7),  the  sale-proceeds  of  goods 
sold  in  England  byjhe  Amir  of  Bukhara 
through  a  commission  agent  were  credi- 
ted to  the  agent's  banking  account  in 
London  and  then  transferred  to  his  order 
at  Bombay.  There  was  no  definite  agree- 
ment fixing  the  rate  of  commission  pay- 
able to  the  agent.  The  dispute  as  to  the 
commission  was  settled  in  a  suit  at 
Peshawar  in  accordance  with  a  compro- 
mise executed  at  Kabul  and  the  Peshawar 
Court  decreed  that  two  lacs  of  the  sale 
price  was  the  property  of  the  agent.  The 
agent  was  assessed  to  income-tax  on  that 

(6)  A.  I.  R.  1921  Mad~~427=44Mad.  65  (S.B.). 

(7)  A.  I,  R,  1927  Lah,  512=8  Lab.  395. 
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sum.  On  the  question  being  referred  to 
the  High  Court  at  Lahore  as  to  whether 
4)he  Peshawar  Court's  decree  resulted  in 
-the  receipt  by  the  assessee  of  the  two 
ilacs  in  British  India  for  purposes  of 
S  4  (1),  Income-tax  Act  of  1922,  it  was 
held  that  as  the  assessee  had  received 
the  price  for  the  goods  in  England  not 
as  owner 'but 'merely  as  agent,  notwith- 
standing his  right  to  detain  a  portion  of 
•trie  money  as  his  remuneration,  he  was 
mot  competent  to  convert  the  same  to  his 
own  use  before  he  had  settled  with  the 
Amir,  and  thus,  for  the  purposes  of  Indian 
Income-tax,  the  assessee  received  his  two 
lacs  after  it  had  been  allotted  to  him  by 
virtue  of  the  compromise. 

In  J.  P.  Hall  A  Co  Ltd  ,  v.  The  Com- 
missioners of  Inland  Revenue  (8),  it  was 
.held  that,  for  the  purposes  of  Excess  Pro- 
fits Duty,  profits  from  the  contracts  for 
the  purchase  and  sale  of  the  control  gear 
-arose  to  the  appellant  company  in  the 
-accounting  periods  in  which  the  gear  was 
actually  delivered  and  not  in  the  pre-war 
period  ending  the  30th  June  1914,  in 
which  the  contracts  were  made  The 
fallowing  observations  of  Lord  Sterndale, 
M.  R  ,  are  important: 

11  •  •  •  These  profits  were  neither  as- 
certained nor  made  at  the  time  that  these  two 
contracts  were  concluded.  There  are  any 
^number  of  contingencies  that  might  have  hap- 
pened, by  which  the  profit  would  not  have 
turned  out  what  it  appeared  on  the  face  of  it 
when  the  contracts  were  made.  Any  number 
•of  complications  might  have  occurred  that 
might  have  caused  quite  a  different  result  to 
have  accrued  from  these  two  contracts." 

Atkin,  L  J.,  also  observed  that 
"'the  profits  for  Excess  Profits  Duty  are  to  be 
assessed  on  the  same  basis  of  profits  for  in- 
come-tax purposes,  and  the  word  "profits"  for 
.income-tax  purposes  is  to  be  understood  in 
Accordance  with  the  words  of  Lord  Halsbury 
in  the  Oresham  Life  Assurance  Society  v.  Styles 
X9j  "m  its  natural  and  proper  sanse,  in  a  sense 
which  no  commercial  man  would  misunder- 
stand" 

-and  he  says 

"that  profits  and  gains  must  be  ascertained 
•w  ordinary  principles  of  commercial  trading." 
*  *  *  Ib  seems  to  me  that  no  parson  here 
trying  to  ascertain  profits  on  the  principles  of 
•ordinary  commercial  trading  would  dream  of 
including  profits  in  his  yearly  balance-sheet, 
which  would  not  be  made  until  the  goods  had 
actually  been  delivered  in  respect  of  some  con- 
tract which  was  to  run  over  a  period  of  at  least 
two  years,  possibly  more.  To  my  mind  the 
procedure  of  the  company  was  the  ordinary 
'jommeroial  procedure  in  taking  the  profits 
[that  they  made  as  and  when  the  goods  were 

'    (8)  [1912]  8  K.  B.  152. 
49)  3  T.  0.  165  (188). 


delivered.  Anything  else,  it  appears  to  me, 
would  be  quite  contrary  to  commercial  proce- 
dure, and  would  not  be  profits  in  the  natural 
and  proper  sense." 

The  principles  deducible  from  these 
ruling  are  that  unless  and  until  the  preli- 
minary conditions  necessary  for  earning 
the  benefit  of  any  business  contract  as  a 
profit  are  settled,  or  performed  the  profit 
does  not  even  arise,  or  accrue  To  treat 
it  as  a  profit,  in  its  real  sense  the  asses- 
see must  be  "competent  to  convert  the 
same  .to  his  own  use;"  he  cannot  there- 
fore, be  regarded  as  having  received  any 
income  in  the  shape  of  profits  of  the  par- 
ticular business  contract  until  the  con- 
tract is  performed.  Further  a  mere 
conclusion  of  a  contract  is  not  suffi- 
cient, nur  will  a  receipt  of  money  on 
somebody  else's  account  be  sufficient 
pending  settlement  with  him  It,  there-, 
fore,  follows  that  u.  mere  credit  of| 
the  amount  of  interest  in  the  kasar 
khata,  'in  the  year  when  the  contract  is1 
concluded,  pending  the  actual  receipt 
thereof  after  it  falls  due,  is  not  sufficient; 
to  charge  the  amount  so  credited  as  "in-1 
come."  Not  only  this  but  a  credit  of  the 
anticipated  profit  in  the  very  year  in 
which  the  contract  is  made,  i.e.  before 
the  performance,  or  delivery,  contemp- 
lated by  it,  falls  due,  or,  is  given,  is 
"contrary  to  commercial  procedure"  and 
would  not  reflect  the  real  "income"  of  the 
assessee,  or  "be  profits  in  the  natural  and 
proper  sense." 

Beading  the  credit  entries  in  the  kasar 
khata  in  oonjunutipn  with  the  debit  en- 
tries in  the  debtor's  personal  ledger  ac- 
counts the  only  legal  inference  deducible 
therefrom  is  that  what  is  shown  as  re- 
ceived under  the  kasar  khata  is  really  not 
received  at  all  but  is  only  expected  to  be 
received  or  perhaps  may  never  be  received 
and  the  amount  so  credited  can  therefore 
be  regarded  merely  as  an  unrealized  asset 


of  the  business,  and  not  as  "income"  or 
"profits"  or  "gains"  of  the  business. 
\Yhatisouly  a  jama  kharchi  kasar,  i.  e 
profit  by  book  adjustment  canuot  be  con- 
fused with  profit  derived  from  cash  reali- 
zations of  interest,  merely  because  both 
are  lumped  together  under  one  ledger 
head  kasar  khata." 

A  Bench  of  this  Court  had  occasion  to 
decide  in  Commissioner  of  Income-tax  v. 
Nanhelal  (10)  a  more  or  less  similar 
question  upon  a  reference  by  the  Com- 
missioner  of  Income-tax.  It  was  there 

"(10)  A;  I.  R.  1998  N«g,  241. 
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held  that  sums  shown  in  the  accounts  as 
having  fallen  due  but  not  received  could 
not  bo  treated  as  "income."  I  think  that 
the  said  decision  in  DO  way  contravenes 
the  provisions  of  S.  13,  Income-tax  Act  of 
1922.  For  these  reasons  I  am  of  opinion 
that  the  item  of  Rs  16,031-4-6  which  re- 
presents unrealized  interest  was  wrongly 
treated  as  "income,"  "profits"  or  "gains" 
under  the  head  of  "business"  by  the 
Assistant  Commissioner  of  Income-tax  in 
taxing  the  present  assessee. 

As  a  result  of  the  above  conclusions  I 
recommend  that  the  answer  to  the  first 
point  should  be  in  the  affirmative,  and 
that  to  the  second  should  be  in  the  nega- 
tive 

Find  I  ay,  J.  C. — I  have  had  the  ad- 
vantage of  perusing  the  opioion  of  Kin- 
khede, A,  J.  C  ,  in  this  case. and  I  fully 
concur  therein 

Prideaux,  A  J.  C  — I  have  had  the 
advantage  of  perusing  the  opinion  of  Kin- 
khede, A.  J  C  ,  in  this  case  and  [  agree 
with  him  in  his  decision  on  both  ques- 
tions. 

R  K.  Reference  answered. 
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KINKHEDE,  A  J.  C 
G  I   P    R!/  —  Appliccinfc 

v 

HAI akchand  Hemchand  —  Non-Appli- 
cant. 

Misc  Appln  No.  14-B  of  1927,  Deci- 
ded on  20th  June  1928  for  review  of  the 
order  of  Kinkhede,  A  J.  C  ,  D/-  30th 

November   1926,   reported     in   A    I.   R. 
1927  Nag.   77 

(•)  Civil  P.  C.,  O.  47,  R.  l^Miitftke  of 
law. 

A  raintako  of  law  is  not  in  lUolf  a  auffiuiont 
mistake  or  error  apparent  on  the  faco  of  the 
record  to  warrant  a  review  of  judgment  •  A.  I. 
R.  1922  P.  C.  112  and  A.  I.  R.  1925  Nay.  2G6, 
Foil.  [V  58  C  2] 

(b)  Railways  Act,  S.  72— Reweighment. 

The  Railway  Company  is  not  under  legal 
obligation  under  all  circumntancos  to  reweigli 
the  goods  at  the  sweet  will  of  the  customer  : 
A.  I.  R.  1927  Nag.  77,  Expl.  [P  59  C  1] 

'B.D'Dewi,  A.  V.  Kliare  and  W.  B 
Pendharhar  —  tor  Applicant. 

G.  G.  Hatwalne — for  Non- Applicant 

Order. — This  is  an  application  for 
review  of  my  decision.  The  learned  coun- 
sel for  the  applicant  has  in  a  very  long 
and  elaborate  argument  tried  to  urge  that 


E.   I.  Ry.  Co. 
have   preferred 


the  view  taken  by  me  in  the  case  aa 
regards  the  obligation  of  the  Railway 
Company  to  reweigh  is  opposed  to  that 
taken  by  the  Judges  of  the  Calcutta  High 
Court  in  Janki  Das  v.  -B  N.  Ry.  Co.  (l), 
and  Ram  Jas  Agarwal  v  Indian  General 
Navigation  &  Ry.  Co.  Ltd.  (2)  and 
Jagannath  Mar  wary  v. 
(3)  and  that  I  should  not 
the  view  expressed  in  R.  &  R  Ry.  Co  v. 
Ismail  Khan  (4),  by  the  Judges  of  the 
Allahabad  High  Court,  to  their  view.  la 
other  words  the  review  is  sought  on  the 
short  ground  that  there  is  an  error  of  law 
in  my  decision.  But  as  held  by  their 
Lordships  of  the  Privy  Council  in  Chha- 
juram  \  Neki  (5),  the  mere  fact  that  a. 
judgment  proceeded  upon  an  incorrect 
exposition  of  the  law  is  no  valid  ground 
for  review.  This  view  has  been  followed 
by  this  Court  in  Ramchandra  v.  Govind- 
rao  (6),  where  it  is  distinctly  pointed 
out  that  a  mistake  of  law  is  not  in  itself 
a  sufficient  mistake  or  error  apparent  on 
the  face  of  the  record  to  warrant  a  review 
of  judgment.  Even  assuming  that  there 
is  an  error  or  mistake  of  law  in  the  deci- 
sion under  review,  I  think  1,  as  a  single 
Judge,  am  bound  by  the  Bench  decision 
of  this  Court  especially  as  it  is  based  on 
the  Privy  Council  decision  just  quoted 
above  I  am, therefore,  constrained  to  reject 
the  petition  for  review  on  this  technical 
ground. 

Lastly,  I  am  asked  to  hold  that  some 
of  my  remarks  as  regards  the  scheme  and 
intention  of  the  Railways  Act  are  mere 
obiter  and  unnecessary  for  the  actual 
decision  of  the  case  This  may  be  so,  I 
may  say  it  is  natural  in  a  judgment 
which  was  somewhat  long.  But  the 
correctness  or  otherwise  of  this  remark 
of  the  applicant  must  depend  upon  the 
actual  observations  made,  or  upon  the 
construction  of  word  that)  may  have  been 
used  or  might  have  crept  in  the  course  oi 
writing  a  decision.  If  the  observations 
were  unnecessary,  as  the  company  thinks 
for  supporting  the  actual  finding  or  deci- 
sioa  given  in  the  case  and  it  could  be 
otherwise  supported  on  the  evidence  or 
recordjjhen  the  Railway  Company  is  a( 

(1)  J1912J  160.  W.  N.   35G=ljTl.  C.  509=1J 
C.  L.  J.  211. 

2)  [1918]  23  C.  W.  N.   310=41  I.  C.  387. 

3)  [1918]  22  C.  W.  N.  902=45   I.  C.  933. 

4)  [1915]  13  A.  L,  J.  417=29  I.  C.  207. 

5)  A.  I.  R.  1922  P.  C,   112=3  Lah.  127=49  I 

A.  144  (P.  C.). 
(G)  A.  I.  B,  1925  Nag.  266=23  N.  L.  R.  53. 
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perfect  liberty    to    ignore   my  obiter   re- 
marks, without    the  necessity   oE   asking 
for  a  review  of  my  decision  and  obtaining 
a  pronouncement    to  that  effect    from  me. 
All  that  I  can  say,  for  the  benefit   of    the 
Railway  Company,  if  it  benefits  the  com- 
pany at  all,  is  that  on  the  facts   and  cir- 
cumstances  which  were  proved     in   the 
case,  the  refusal  and   neglect  of  the  Bail- 
way  Company  to  comply  with    the  plain- 
tiffs    demand     for     reweighment      was 
prompted  by  improper  motives  and   was 
not  justified      It   was,    therefore,   action- 
able in  the  circumstances  of  the  case.     It 
was  far  from  my  intention  to  lay  down  as 
a  matter  of   abstract   proposition  of   law 
that  the  Railway   Company  was  under   a 
legal  obligation  under  all    circumstances, 
to  reweigh   the   goods  at  the  sweet    will 
of  a  customer      If  there  was  any   genera- 
lization and    reference  to    the  provisions 
of  the   Railways  Act,  the   same  must    be 
with  the  object  of   lending  more   support 
by  way  of  an  additional  proof  rather  than 
as  the  main  stay   for  the  decision,  which 
was  arrived  at  and    based  by  me,   on'  the 
evidence  adduced  in  the  case 

Under  these  circumstances,  I  see  no 
reason  to  interfere  with  the  decision  13 
given  by  me.  The  application  for  review 
stands  rejected  with  costs.  I  fix  pleader's 
fee  Ra  20. 

A.L  /R  K  Application  rejected. 
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KINKHEDE,  A.  J  C 

Dattattaya  Balwant  Bharade — Ap- 
pellant 

v. 

Wamanrao  Bustamrao  —  Respondent. 

Second  Appeal  No  118  of  1928,  De- 
cided on  27th  September  1928,  from  de- 
cree of  Addl.  Dist  Judge,  Nimar,  D/-  15th 
December  1927,  in  Civil  Appeal  No.  46 
of  1927. 

(a)  C.  P.  Land  Revenue  Acl,   S.  203   (1)- 
A  tenant  haa  right  to  tranifer  lite  subject  to 
exception*  without  landlord's  content. 

A  tenant  has  a  right  of  transfer  subject  to 
certain  exceptions  mentioned  in  the  section. 
A  transfer  of  a  site  to  A  person  entitled  to  and 
not  already  in  possession  of  it  being  perfectly 
legal  is  not  voidable  at  the  instance  of  the 
landlord,  because  -the  transferor  and  the 
transferee  settled  the  bargain  without  refor- 
onoe  to  him.  [P  59  C  2] 

(b)  C.  P.  Land  Revenue  Act,  S.  203  (8)— 
Word  "contract"   doei  not  include  entry  in 
wajlb-ul-arz. 

The  word  "contract"  cannot  be  so  liberally 
or  widely  interpreted  as  to  include  within  its 


acope  an  entry  in  the  wajib-ul-arz  that  the- 
landlord's  permission  is  necessary  for  the 
validity  of  a  transfer.  [P  59  G  2] 

W.  R.  Pwranifc— for  Appellant. 

Judgment. — Mr.  W.R    Puranik,  ad- 
vocate, for  tbe  appellant    heard.     I  think 
the  provisions  of  S.  203  (l)  and  sub-3.  (3), 
C.  P.  Land  Revenue  Aot  have  been  jightly 
interpreted.     In  using  the  words  "A  per- 
son   holding  a  site    shall    be  incompetent 
to  transfer  it  except  to  a  person  entitled 
to  and  nob  already  in  possession  of   such 
site  the  legislature  must  be  considered  to 
have  recognized  aright  of  transfer  subject 
to  the   exceptions.     In   other    words  the 
capacity  to  transfer  was  circumcribed  and 
limited  duly  to  the  two  exceptional  cases: 
In   laying    down   a   general   bar   against 
transfer,  the  legislature  conferred  a  limi- 
ted  right  of  transfer   by   making   it  pos- 
sible to  the  transferring  person  to  choose 
his  own  transferee  within   the   statutory 
exceptions.     The   circle   of  persons    who. 
could  be  transferees  was  thus  limited      If 
the  transferee  was  within  the  exception 
the    transfer   was   legal    and    it   gave    to 
the  landlord  no  right  of  re-entry.     If  the1 
transferee   did    not   satisfy  those   condi- 
tions, there  was  no  right  at  all  created  ini 
his  favour  in  respect   of  the   site,   much! 
less   would   he  be  classed  as  a  licensee  of 
the   landlord.     I   think,    the    legislature 
never  intended  to  lay  down  that  a  transfer 
which  was  perfectly   legal    was  voidable 
at  the  instance  of  the  landlord,   beciuse 
the  tranaferrer  and  the  transferee   settled 
the  bargain  without  reference  to  him. 

I  am  asked  to  treat  sub-S.  8  of  the  Act 
as  sufficiently  wide  to  bring  the  present 
case  within  the  operation  of  an  entry  in 
the  village  administration  paper  which 
is  said  to  be  in  the  nature  of  a  contract 
between  the  proprietor  and  the  holder  of 
the  abadi  site.  I  am  not  prepared  to  in- 
terpret the  word  "contract"  so  liberally 
or  widely  as  to  include  within  its  scope 
the  so-called  implied  covenant  in  the 
wajib-ul-are  that  the  landlords'  permis- 
sion is  necessary  for  the  validity  of  a 
transfer  I  cannot  read  into  the  section 
any  provisions  of  the  wajib-ul-arz  in  the 
absence  of  express  words  to  that  effect. 
If  the  legislature  wanted  to  make  any 
such  exception  in  favour  of  an  entry  in 
the  village  administration  paper,  there 
was  nothing  to  prevent  it  from  doing  so 
expressly  in  this  section  itself  while  en- 
acting the  exception  in  favour  of  a  con- 
tract.  It  could  have  equally  exoepted 
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such  an  entry  in  the  village  administra- 
tion paper  also  The  fact  that  in  S  96, 
C  P  Tenancy  Act  of  1920  and  in  aub- 
S.  (5)  of  S.  203,  C  P.  Lind  Revenue  Act 
of  1917,  such  exceptions  are  made  is  clearly 
indicative  of  an  intention  that  wherever 
the  legislature  thought  fit  to  enact  an 
exception  it  did  so  expressly. 

I  therefore  hold  that  the  permission  of 
the  landlord  was  not  necessary  for  the  lega- 
lity of  the  transfer  in  question  and  that 
the  plaintiff's  claim  has  been  very  rightly 
•dismissed  in  the  Courts  below.  The  ap- 
peal fails  and  is  dismissed  without  notice 
tto  the  respondent 

M.N./B  K.  Appeal  dismissed. 
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MACNAIR,  A.  J.  C. 

Kamtaprasad  and   others^ Defendants 
— Appellants. 

v 

Madhorao—  Plaintiff — Respondent 

Second   Appeal   No.  422  of   1927,    De- 
cided   on     20  th     November    1928,    from 
•  decree  of   Addl.    Dist.    Judge,    Bilaspur, 
D/-  22nd    April    1927,    in  Civil  Appeal 
:No.  191  of  1926. 

(•)  Hindu    Law —  Alienation —  Neceiiity — 
Recittli    are    insufficient    to    prove    inquiry 
ranto  legal  necenity, 

Recitals  in  a  sale-deed  are  ordinarily  in- 
sufficient in  the  absence  of  other  independent 
CYidenoe  to  establish  that  the  vendee  made 
sufficient  enquiries  Into  the  existence  of  legal 
necessity  :  A.  I.  R.  1921  Nag.  14,  Rel.  on. 

[P  61  0  1] 

(b)  Hindu    Law— Alienation  —  Father— No 
'legal  necessity— Whether  the  sale  as  a  whole 
-was  justified  should  be  found. 

Where  a  sale  by  a  father  is  impeached  on  the 
. ground  of  want  of  legal  necessity  by  a  son,  the 
question  to  be  decided  is  not  whether  his  share 
oE  the  property  sold  might  have  been  justified 
by  legal  necessity  but  whether  the  sale  of  the 
whole  property  actually  effected  was  so  justi- 
fied :  A.  I.  R.  19-27  P.  C.  37,  Foil.  [P  61  C  2] 

(c)  Hindu  Law— Joint   family— Alienation 
-^-Purchaser   of    undivided    share   is   not  en- 
tilled  to  joint  possession. 

A  purchaser  of  an  undivided  share  of  a  joint 
Hindu  family,  if  out  of  possession,  should  not 
be  given  joint  possession  with  the  other  co- 
parceners but  should  be  left  to  his  remedy  of 
a  suit  for  partitiou  :  A.I.R.  1926  Bom.  899  and 
39  Mad.  265,  Rel.  on.  [P  61  G  2] 

(d)  Hindu   Law— Alienation- Father— No 
necessity— Purchaser   is   liable  to  be  dispos- 
sessed  of   whole   by   ion— Decree  should  de- 
clare purchaser's  share. 

.  A  purchaser    of  an    estate    from  a   Hindu 


father,  when  the  sale  was  not  binding  on  tho 
share  of  the  son,  is  liable  to  be  dispossessed  by, 
the  son  of  the  whole  and  every  part  of  the 
undivided  estate  while  the  family  remained 
undivided,  though  the  purchaser  may  have 
remained  in  possession  for  many  years  :  9  N. 
L.  R.  18,  Foil.;  39  Mad.  235,  Rel.  on.;  A.  I.  R. 
1926  Bom.  399,  Ref.  But  a  declaration  in  fav- 
our of  tha  purchaser  about  his  right  to  the 
father's  share  should  form  part  of  the  decrea  : 
3  CflZ.  198,  (P.O.)  Foil.  [P  G2  C  1,  2] 

(e)  Hindu  Law  —  Alienation  —  Father- 
Son's  share  not  bound — Son  is  entitled  to 
get  his  share  at  date  of  suit. 

A  Hindu  fabhor's  alienation  of  certain  pro- 
perty was  held  to  be  not  binding  on  his  son's 
shares.  One  of  his  two  sons  had  died  . 

Held,  that  tho  other  son  is  entitled  to  a 
half  share  of  the  propsrty  sold,  that  being  his 
share  of  tho  property  when  he  impaached  the 
sale.  2  C.  P.  L.  R.  141,  Dist. 

[P  62  G  2] 

J  Sen — for  Appellants. 
M.  B.  Bobde — for  Respondent 
Judgment  —  The  judgment  in  this 
appeal  will  govern  the  decision  of  the 
cross-appeal  No  470  of  1927— M adhorao 
v  Kamtaprasad  and  others  At  the  be- 
ginning of  1914  one  Eamrao  held  a  two 
annas  share  in  Mouza  Lichanpur  in  the 
Bilaspur  District  as  his  ancestral  pro- 
perty He  had  two  sons,  Baburao  since 
deceased  and  M  adhorao,  the  plaintiff  in 
this  ca.se  On  14th  February  1914  he 
sold  the  share  to  Mt  Filibai,  the  pre- 
decessor-in-title  of  the  defendants.  In 
the  suit  out  of  which  this  second  appeal 
arises  Madhorao  sought  possession  of  the 
entire  two  annas  share  alleging  that  the 
consideration  was  taken  for  immoral  pur- 
poses, or  in  the  alternative,  was  not  sup- 
ported by  legal  necessity  He  stated  that 
Biburao  is  dead  and  Ramrao  could  not 
be  traced  so  that  he  was  entitled  to  pos- 
session of  the  entire  share.  The  defen- 
dants urged  that  the  right  to  avoid  the 
transfer  so  far  as  Biburao's  share  was 
concerned  abated  on  his  death  and  that 
Rimrao  was  alive  and  the  plaintiff  could 
not  claim  his  share.  They  alleged  that 
the  sale  to  Pilibai  was  supported  by  legal 
necessity  and  also  that  Pilibai  made  due 
enquiries  regarding  the  existence  of  legal 
necessity  before  purchasing  the  property. 
The  lower  appellate  Court  has  held  in 
para.  3  of  its  judgment  that  the  sale  was 
not  effected  to  obtain  money  for  immoral 
purposes  but  was  not  justified  by  legal 
necessity  ;  out  of  the  purchase  money 
Rs  450  was  used  for  the  acquisition  of 
tenancy  right  in  certain  lands  at  Mohtari; 
there  was  no  legal  necessity  to  acquire 
these  lands,  bub  as  the  plaintiff  was  in 
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possession  of  the  lauds  the  sale  was  valid 
Against  him  to  the  extent  of  Rs  450  ; 
there  was  no  proof  that  the  remainder  of 
the  consideration  was  obtained  in  order 
to  benefit  the  family  estate  ;  it  is  not 
proved  that  Mb  Pilibai  made  any  en- 
quiries regarding  necessity  ;  Bamrao  was 
alive  and  still  entitled  to  his  share  ;  and 
the  right  of  Baburao  to  avoid  the  sale 
abated  on  his  death 

The  conclusion  from  these  findings  was 
that  the  plaintiff  was  entitled  to  a  decree 
putting  him  in  joint  possession  of  his 
share  amounting  to  eight  pies  on  payment 
of  Bs  150  "as  his  share  of  the  amount 
supported  by  legal  necessity  " 

I  first  deal  with  the  second  appeal  filed 
by  the  defendants,  S.  A  No.  422  of  1927. 
It  is  first  urged  that  the  entire  considera- 
tion of  the  sale-deed  was  taken  for  legal 
necessity  and  for  the  benefit  of  .the  estate. 
This  ground  attacks  a  finding  of  fact. 
Apart  from  the  recitals  in  the  sale-deed, 
there  is  no  good  evidence  in  support  of 
the  ground  Bamrao  has  admittedly  been 
a  spendthrift  and  the  recitals  in  the  sale- 
deed  carry  a  little  weight  I  see  no  reason 
to  interfere  with  the  finding  of  the  lower 
appellate  Court  on  this  point. 

It  is  next  urged  that  the  vendee 
made  proper  and  bona  fide  enquiries  as 
to  the  existence  of  legal  necessity  and 
took  the  sale-deed  after  reasonably  satis- 
fying herself  as  to  the  existence  of  such 
necessity  As  pointed  out  in  Ganba  v. 
Shn  Vishveshwar  Deosthan  (l),  recitals 
in  the  sale-deed  are  ordinarily  insufficient 
to  establish  that  the  vendee  made  suffi- 
cient enquiries  into  the  existence  of  legal 
necessity  As  I  have  stated  above,  the 
fact  tb|at  Bamrao  was  a  spendthrift  dimi- 
nishes the  value  of  these  recitals.  There 
is  no  independent  evidence  on  record  to 
show  that  Pilibai  made  any  enquiries. 
This  ground,  therefore,  fails. 

The  last  ground  is  that  as  the  sale  is 
justified  to  the  extent  of  more  than  one- 
third  and  the  share  of  the  plaintiff  is 
only  one-third,  the  plaintiff  is  not  enti- 
tled to  have  the  sale  set  aside.  Now  the 
finding  of  the  lower  appellate  Court, 
although  it  contains  a  statement  that 
there  was  legal  necessity  to  the  extent  of 
Bs  450,  appears  clearly  to  be  that  there 
was  no  legal  necessity  for  any  sum.  The 
reason  for  ordering  the  plaintiff  to  deposit 
part  of  the  Bs  450  before  the  sale  was 
set  aside  is  that  the  plaintiff  is  actually 
(1)  A.  I.  B.  1921  Nag.  14=17 ~N7L.  B.  191. 


in  possession   of  the  land  purchased  witb 
the   proceeds  of   the  sale  of   the  village- 
share  and  that   in  equity    he  should   not 
obtain    both    his   share   of  the   purchase- 
money  and  his  share  of  the  property  sold. 
Apart  from  this,  his    father  Bamrao  was* 
clearly  not   entitled  to  sell   that  part   of" 
the   joint    property,    which    would  ulti- 
mately   form  his    son's    share   for   legal 
necessity,  reserving  the  part  which  would' 
form  his  own  share  for  other   purposes. 
-Again,  as  pointed  out  by  their  Lordship* 
of  the  Privy  Council  in  Sri  Knshan  Das 
v     Nathu    Ram  (2),    the    true   question 
which   has  to    be  answered   in  oases   like 
this  is:     "Whether  the   sale   itself    was 
one  which    was  justified    by  legal   neces- 
sity."    I  have   not   to  consider  whether 
the  sale  of  a  one-third  share   of  the  pro- 
perty might  have  been   justified  for  legal 
necessity    but   whether    the   sale  of    the- 
whole  property  actually  effected  was   so> 
justified      For  all  these  reasons  the    last 
ground  must  fail. 

The    appeal    is,   therefore,    dismissed.. 
Costs  on  appellants. 

I   proceed  with    the   appeal    filed    by 
Madhorao,  S   A.  -  No.  470  of  1927.     This* 
raises    several    interesting    questions   of' 
law.     I  first  deal  with  the  argument  that* 
as  the  sale  was  not  for   legal   necessity 
the    plaintiff,    a   joint    cosharer    in    the- 
share   sold,    is  entitled    to  possession   of 
the  entire  share,  while  the  purchaser  can 
only    be   given   a  declaration    that  he    is 
entitled  to  stand  in  the  shoes  of  his  ven- 
dor and  work  out  his  rights  and  remedies- 
in  a  partition  suit 

There  can  be  no  doubt  what  a  purchaser 
of  an  undivided  share  of  a  joint  Hindu 
family,  if  out  of  possession,  should  not 
be  given  joint  possession  with  the  other 
coparceners  but  should  be  left  to  hit 
remedy  of  a  suit  for  partition  This  ig 
settled  law.  I  need  only  refer  to  Bhau  y. 
Budha  Manaku  Dhor  (3)  and  Maharaja 
of  Bobbili  v.  Venkataramanjulu  Naidu 
(4),  and  the  cases  cited  therein.  But  the 
Bombay  High  Court  in  the  case  cited 
above  has  held  that  if  such  a  purchaser- 
is  already  in  possession  and  a  suit  for 
recovery  of  possession  is  brought  by  an 
excluded  coparcener,  the  purchaser  need 
not  necessarily  be  ejected:  the  Court  has 
di sore t ion  to  declare  him  entitled  to  hold 
""  (2)  AT  I.  K.  1927  P.O.  37=49  All.  149=54  I.  A. 
79  (P.O.). 

(3)  A.  I.  B.  1926  Bom.  399=50  Bom.  204. 

(4)  [1916]  99  Mad.  265=25  I.  C,  585=27  M._ 

L.  J.  409. 
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^pending  a  partition)  as  a  tenant-in- 
common  with  the  other  coparceners. 

In  the  present  case  the  purchaser  has 
been  in  possession  for  many  years  in 
virtue  of  a  sale  which  is  good  until  the 
sons  exercise  their  personal  rights  to  set 
it  aside  It  does  appear  a  somewhat 
cumbrous  procedure  to  deprive  the  pur- 
chaser of  the  possession  of  land  which  he 
has  held  for  many  years  under  a  voidable 
title  when  he  has  still  a  right  to  regain 
possession  of  a  part  of  the  land  by  means" 
uf  a  partition  suit  But,  in  reality,  the 
adoption  of  this  course  does  not  involve 
greater  hardship  on  the  purchaser  than 
the  alternative  course  involves  upon  the 
coparcener  who  has  set  aside  a  sale  In 
the  former  case,  the  purchaser  can  file  a 
suit  for  partition  immediately -and  will 
very  possibly  be  entitled  to  a  share  of  the 
mesne  profits  during  the  pendency  of  the 
suit,  whereas  in  the  latter  case,  the  co- 
parcener will  very  possibly  be  driven  to 
a  suit  for  partition  before  obtaining 
physical  possession  of  the  share  which  he 
has  every  right  to  possess. 

Clearly  the  fact  that  the  purchaser  has 
been  so  fortunate  as  to  remain  for  many 
years  in  possession  under  a  voidable  title 
is  not  a  strong  reason  for  inflicting  in- 
convenience on  the  coparcener  in  order 
to  avoid  possible  hardship  to  the  pur- 
chaser. 

In  Mohanlal  v.  TekcHand  (5)  the  facts 
were  very  similar  to  those  in  the  case 
which  I  am  dealing  There  was  a  sale 
by  the  father  and  even  if  the  father  did 
not  represent  himself  to  be  acting  as 
manager  the  son  had  only  a  personal  right 
to  set  aside  the  sale  and  the  purchaser 
remained  in  possession  of  the  entire  share 
for  many  years  It  was  decided  that  the 
plaintiffs  were  entitled  to  possess  the 
whole  and  every  part  of  the  undivided 
estato  while  the  family  remained  un- 
divided. I  see  no  reason  to  dissent  from 
this  view  In  Maharaja  of  Bibbili  v, 
Venkataramanjulu  Naidu  (4)  it  is  stated 

11  The  Privy  Council  baa  decided  that  the 
alienee  in  possession  IB  liable  to  be  ejected  at 
the  instance  of  the  coparceners  who  are  not 
bound  by  the  alienation, " 

The  view  taken  by  the  Bombay  High 
Court  is  to  the  effect  that  a  purchaser 
already  in  possession  should  in  some  cases 
be  ejected  and  in  some  cases  allowed  to 
hold,  till  a  partition,  as  a  tenant-in- 
common  I  agree  with  the  opinion  of 
,'(5)  [1913]  9  N,  L.  R.  18=18  1.0.  «2G.  " 


Stanyon,  A.  J  C.,  in  Mohanlal  v  Tek- 
chand  (5),  that  it  involves  undue  hard- 
ship on  the  coparcener  to  drive  him  into 
the  anomalous  position  of  joint  possession 
with  a  stranger  or  compel  him  to  carry 
out  a  partition  for  the  benefit  of  the 
vendee. 

This  ground  of  appeal,  therefore,  sue 
ceeds,  and  I  hold  that  the  plaintiff  is 
entitled  to  eject  the  defendants,  though, 
as  was  ordered  in  Deendyal  Lai  v 
Jtigdeep  (6),  a  declaration  in  favour  of 
the  defendants  should  form  part  of  the 
decree 

It  is  next  urged  that  the  lower  appel- 
late Court  erred  in  holding  that  the  right 
of  Baburao  to  impeach  the  sale  abated  on 
his  death  and  the  plaintiff  could  not  re- 
cover the  share  which  could  "have  been 
recovered  by  Baburao.  I  agree  with  the 
appellant's  counsel  that  the  decision  in 
Sardar  Sing  v  Ajit  Sing  (7),  does  not 
apply  to  the  facts  in  this  case  It  is  not 
the  case  that  the  plaintiff  Madhorao  has 
a  right  to  set  aside  the  sale  with  respect 
to  one-third  of  the  estate  while  his  bro- 
ther B^burao  had  an  entirely  separate 
right  to  avoid  the  sale  with  regard  to  a 
separate  one-third  share.  The  plaintiff 
has  a  subsisting  right  to  set  aside  the 
sale.  In  Sardar  Sing  v  Ajit  Sing  (7) 
there  was  at  the  time  of  the  suit  no 
person  in  existence  who  had  a  right  to 
set  aside  a  sale.  After  the  sale  is  set 
aside  the  defendants  remained  purchasers 
of  the  undivided  share  of  the  plaintiff's 
father,  Ramrao.  They  can  sue  for  parti- 
tion and  the  share  which  they  will  get 
depends  upon  the  state  of  the  family  at 
the  time  of  partition.  Had  other  sons 
been  born  to  Ramrao  tha  share  -would 
have  been  diminished,  After  the  death 
of  Baburao  the  share  which  they  can  get 
has  increased.  From  the  admitted  facts 
it  would  appear  that  the  share  which  the 
defendants  will  receive  on  partition  will 
be  a  half  share  if  they  now  file  a  suit 
The  lower  appellate  Court  is  wrong  in 
thinking  that  the  plaintiff  is  only  entitled 
to  a  one-third  share  and  the  aphellant's 
contention  that  he  is  entitled  to  a  two- 
third  share  is  incorrect. 

It  is  last  urged  that  the  plaintiff  should 
not  have  been  held  liable  to  make  re- 
imbursement before  recovering  the  pro- 
perty sold.  Bamrao  sold  property  which 

(6)  [1883]  3  Gal.  198^iT  17247=1  "c.  L,  R' 
49=3  Suther  468=3  Sur,  730  (P.O). 

(7)  [1889]  2  C.  P,  L.  R,  141. 
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was  liable  to  be  attached  by  creditors  and 
spent  Ha.  450  in  obtaining  possession  of 
occupancy  lands  ;  he  entered  the  names 
of  his  minor  sons  as  tenants  of  that  land. 
The  plaintiff  is  in  possession  of  the  lands, 
either  solely  or  at  least  to  the  extent  of 
one-half.  It  has  not  been  urged  that  the 
lands  are  of  a  less  value  than  the  sum 
expended  in  their  acquisition  I  see  no 
reason  for  disturbing  the  order  made  under 
the  principles  of  equity  that  the  plaintiff 
should  make  reimbursement  before  reco- 
vering the  property  sold  It  has  not 
been  urged  that  he  should  make  the  re- 
imbursement of  the  whole  of  the  Rs  450 
and  it  is  clear  that  he  must  pay  half  that 
sum  before  he  gets  a  decree  for  possession 
of  the  whole  of  the  property  sold  This 
ground  therefore  fails. 

The  decree  of  this  Court  is  therefore 
that  if  the  plaintiff  pay  Rs  225  to  the 
defendants  within  a  period  of  two  months 
from  this  date.the  defendants  shd.ll  deliver 
possession  of  the  2  annas  share  in  suit  . 
but  it  is  declared  that  the  defendants 
have  acquired  the  share  and  interest  of 
Rimrao  in  that  property  and  are  entitled 
to  take  such  proceedings  as  they  may  be 
advised  to  have  that  share  and  interest 
determined  in  partition  If  the  plaintiff 
fails  to  pay  the  Rs  225  his  suit  shall 
stand  dismissed  The  plaintiff  will  bear 
one-fourth  of  the  costs  in  all  Courts,  the 
defendants  the  remainining  three-fourths. 
Counsel's  fee  in  this  Court  Rs  50 

JVt  N  /R.K  Order  accordingly 
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MACNAIR,  A.  J  C. 

Sobharam  and  another  —  Plaintiffs- 
Appellants 

v 

Bartiprashad  and  another — Defendants 
— Respondents. 

Miac  Appeal  No  29  of  1927,  Decided 
on  15th  December  1929,  from  decree 
of  Dist  Judge,  Hoshangabad,  D/-  29th 
March  1927,  in  Civil  Appeal  No  207  of 
1926. 

*  (a)  Civil  P.  C.p  O.  41,  R.  23  —  Appeal 
(from  mortgage  decree  —  Pint  Appellate 
Court  deciding  all  points  except  amount 
due  and  directing  pleadings  thereon — Order 
•of  remand  ii  not  one  under  R.  23,  nor  ii  it  a 
decree,  and  ii  not  appealable — Remand  was 
under  Civil  P.  C.  S.  151, 

In  an  appeal  from  a  mortgage  decree  the 
first  appallabe  Court  detided  all  bhe  points  in 
dispute  except  those  which  related  to  the 
amount  due  to  the  defendants  as  mortgagees. 
The  decree  of  the  first  Court  was  reversed  and 


that  Court  was  directed  to  take  proper  plead- 
ings with  regard  to  the  sum  due  to  the  mort- 
gagees. In  an  appeal  from  the  remand  order, 
Held,  that  the  order  was  under  8  151.  It 
beiug  neither  an  order  under  0  41,  R.  !23  nor  a 
decree,  no  appeal  lay  12  N,  L.  R.  12G"£rpZ;  44 
Cal.  929  (F.B.)  ,  A.  I.  R.  1927  Pat.  296  and 
A.  I.  R.  1925  Mad.  229,  Appr.  [P  03  C  2] 

(b)  Civil  P.  C.,  O.  41V  R.  23— Remand  nol 
under  R.  23  should  be  sparingly  granted. 

The  power  of  remanding  a  case,  when  0.  41, 
R.  23,  does  not  apply,  should  be  most  sparing- 
ly used  by  the  Court  of  first  appeal  12  N.  L. 
R.  12G,  Foil.  [P  G4  C  1] 

G  B   Parekh—toi  Appellants. 

J.  Sen — for  Respondents 

Judgment.  —  The  lower  appellate 
Court  decided  all  the  points  in  dispute 
except  those  which  related  to  the  amount 
due  to  the  defendants  as  mortgagees  , 
The  judgment  states1 

"The  pleadings  and  issues  AH  to  what  uhould 
be  the  price  of  redemption  are  however  loft  in- 
complete and  defective  and  no  proper  adjudi- 
cation cau  be  given  on  it." 
The  decree  cf  the  first  Court  was  revers- 
ed and  that  Court  was  directed  to  take 
proper  pleadings  with  regard  to  the  sum 
due  to  the  mortgagees  The  plaintii'ls  in 
appeal  to  this  Court  attacked  the  findings 
of  the  lower  appellate  Court  on  the  point 
in  dispute 

The  respondents  urge  that  no  appeal 
lies  In  Jagannath  v.  Maruti  (1)  it  was 
pointed  out  that  a  remand  such  as  this  is 
not  a  remand  under  O  41,  R  23,  ftch,  1 
Civil  P  C  ,  as  the  first  Court  had  not 
disposed  of  the  suit  upon  a  preliminary 
point  It  is  stated  that  such  a  remand 
was  an  exceptional  course  followed  under 
the  powers  given  by  0,  41,  R.  33  L 
prefer  the  view  taken  by  a  Full  Bench  of 
the  Calcutta  High  Court  in  Ghuznavi  v  j 
Allahabad  Bank  Ld.  (2)  that  S  151  of. 
the  Code  authorises  such  a  remand,  but  it1 
is  not  very  material  whether  the  power 
to  make  remand  is  given  by  S  151,  or  by, 
0  41,  R.  33,  as  in  either  case  no  appea.lt 
lies  from  an  order  which  is  not  a 
decree  The  order  of  remand  is  not  a  decree, 
as  it  does  not  conclusively  determine  the 
rights  of  the  pirties  with  regard  to  all 
or  any  of  the  matters  of  controversy  in 
the  suit  any  more  than  a  finding  on  some 
issues  given  in  the  course  of  the  suit 
This  has  been  held  in  Chandnka  Prasad 
Singh  v  Mithu  Bai  (3)  and  I  agree  with 
the  reasoning  of  the  Judges  who  decided 
that  case.  In  Badha  Krishna  Hapv. 

(1)  [1916]  1~2  N.  L.  R.  126=36  I   C.~241.  " 

(?)  [1917]  44  Gal.  929=20  C   L.  J.  49=41  1,0. 
598=21  C,  W.  N,  877  (F.B.). 

(3)  A,  I.  R.  1927  Pat,  296=6  Pat.  380. 
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Venkata  Rao  (4),  also,  ib  was  held  that 
no  appeil  lay  from  an  order  of  remand 
made  without  reliance  on  the  provisions 
of  O  41,  R.  23.  I  add  that  in  Jagan- 
nath  v  Maruti  (l)  the  order  regarding 
refund  certificate  justified  Stanyon, 
A  J  C  in  treating  the  remand  order  as 
an  order  improperly  passsd  under  0  41, 
R.  23,  and  entertaining  an  appeal  from 
that  order 

The  appellants  do  not  urge  that  the 
remand  is  improper  and  though  I  fully 
agree  with  Stanyon,  A  J  C.,  that  the 
power  oE  remanding  a  case,  when  O  41, 
R.  23  does  not  apply,  should  he  most 
^sparingly  used  by  the  Court  of  first  ap- 
peal, I  see  no  reason  to  interfere  with  the 
procedure  of  the  lower  appellate  Court. 

I  have  been  asked  by  the  appellants 
to  make  it  clear  that  this  Court  if  and 
when  the  appellate  Court  finally  decides 
all  the  nutters  in  dispute  and  a  second 
appeal  is  filed,  will  consider  the  proprie- 
ty of  the  findings  which  the  lower  appel- 
late Court  has  already  reached. 

I  hold  that  this  appeal  does  not  lie 
and,  therefore,  dismiss  it  Costs  of  this 
appeal  will  be  borne  by  the  appellants 
Counsel's  fee  Rs  40. 


B.K. 


Appeal  dismissed, 
713! 


Mad.  22J= 
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MACNAIR,  A  J.  C. 

Premcfas  —  Plaintiff  —  Appellant. 
v 

Balkishan  —  Defendant  —  Respondent. 

Second  Appeal  No.  533  of  1927,  Deci- 
ded on  29th  November  1928  from  decree 
of  Addl  -  Dist  Judge,  Saugor,  D/-  21st  July 
1927,  in  Civil  Appeal  No  34  of  1927 

Central  Provinces  Land  Revenue  Act 
(1917),  S.  203(3)—  Person  having  site  iniuf- 
ficient  for  hia  agricultural  needs  can  purc- 
hase abadi  site  without  landlord's  consent  — 
Civil  Court  can  decide  validity  of  transfer. 

The  words  "such  sibo"  in  01.  (3)  do  not  refer 
to  the  site  which  it  is  desired  to  transfer.  Tlioy 
refer  to  the  words  "a  house-site  of  reasonable 
dimensions  in  the  abadi."  A  person  having 
a  site  insufficient  for  hia  requirements  as'agri- 
oulturist  is,  therefore,  entitled  to  purchase  an 
abadi  site  without  the  permission  of  the  land- 
lord. Cl.  (4),  8.  203  does  not  prevent  civil  Court 
from  deciding  whether  such  a  transfer  is  valid. 

[P  64  C  2] 

A.  V  Vazalwar  —  for  Appellant, 
G.  L.  Subhedar  —  for  Respondent. 
Judgment  —  The  judgment  in  this  ap- 
peal governs  the  disposal  of  .  Second    Ap- 


peal No  534  of  1927.  Mahant  Premdas- 
v  Balkishan:  both  appeals  arise  from  a1 
single  decree  of  the  original  Court.  The*- 
facts  found  by  the  lower  appellate  Court 
are  that  the  defendant-respondent  had  a, 
portion  of  a  house  in  mo uz a  Till,  but  this 
portion  was  totally  insufficient  for  his- 
requirements  as  an  agriculturist.  He- 
purchased  another  house  in  the  village^ 
without  the  consent  of  the  plaintiff  mal- 
guzar.  The  malguzar's  suit  for  posses- 
sion of  the  site  has  been  dismissed, 
There  is  an  order,  against  which  the  de- 
fendant has  filed  no  appeal,  that  the  de- 
fendant should  pay  Rs.  150  to  the  plain- 
tiff as  compensation. 

It  is  urged  in  appeal  that  the  civil 
Courts  had  no  jurisdiction  to  decide  whe- 
ther the  site  already  in  possession  of  the*, 
defendant  was  insufficient  for  his  require- 
ments; aud  even  if  that  site  was  insuffi- 
cient, the  defendant  could  not  purchase^ 
another  site  without  reference  to  the* 
landlord.  S  203,  01.  (3\  Lind  Bevenue-. 
Act  is  as  follows: 

"A  parson  holding  a  site  under  suh-S.  (1)» 
shall  be  incompetent  to  transfer  it  except  t<>' 
hia  next  heir  or  to  a  person  entitled  to  and  nob- 
already  in  possession  of  such  site." 

The  words  "such  site"  cannot  refer  to* 
the  site  which  it  is  desired  to  transfer,, 
as  a  rule  permitting  a  person  to  transfer 
a  site  to  a  person  entitled  to  it  is  obvi- 
ously unnecessary.  It  follows  that  the 
words  "such  site"  must  refer  to  the 
words  "a  house-site  of  reasonable  dimen- 
sions in  the  abadi,"  in  Cl.  (l),  S  203 
The  defendant  was  admittedly  entitled  tc 
such  a  site  and  it  has  been  held,  for  ex- 
cellent reasons,  that  he  did  not  possesL 
such  a  site.  Cl.  (3)  then  does  not  pro- 
hibit the  transfer  of  the  site  to  hind 

The  question  whether  a  transfer  to  him 
was  competent  is  clearly  not  a  dispute  re- 
garding   the  allotments    of   sites  in   the 
abadi      Cl.  (4),  8.  203,  which  directs  that 
such  disputes  shall  de  decided   by   a  re- 
venue officer,   does   not   prevent   a   civil 
Court  from  deciding  whether   the   trans- 
fer with  which  I  am  concerned  was  valid. 
S/203,  Land  Revenue  Act,  then  does  nob 
render  the  transfer  of  a  house  to  the  de- 
fendant invalid,  although    the   plaintiff's 
consent  was  not  obtained.     It  is  not  sug- 
gested that  the  transfer  was  for  any  other- 
reason  invalid.  The  appeals  therefore  fait 
and  are  dismissed.     Costs  on  appellant. 

B.K.  Appeals  dismissed. 
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MOHIUDDIN,  A.  J.  C. 

Maksudan  Singh —  Plaintiff—  Appel- 
lant. 

v. 

Darbargir  and  others — Defendants — 
Respondents. 

Second  Appeal  No.  552  of  1926,  Deci- 
ded on  llth  August  1928,  from  decree  of 
Adfll.  Dist.  Judge,  Bilaspur,  D/-  13th 
October  1926,  in  Civil  Appeal  No.  67 
of  1926. 

(a)  C.  P.    Tenancy     Act,    S.    105 ;  (c)— Un- 
registered tale-deed    of   occupancy    holding 
for  over  RB.  100 — Purchaser   ii   trespasser — 
Civil  Court  has  jurisdiction  to    try    suit    for 
possession. 

Whore  an  occupancy  holding  is  sold  by  an 
unregistered  document  for  more  than  Bs.  100, 
the  sale  being  for  more  than  Bs.  100,  registra- 
tion is  necessary  and  aa  the  document  cannot 
be  registered,  there  is  no  transfer  and  the 
vendee  is  a  trespasser  and  the  civil  Court  has 
jurisdiction  to  entertain  a  suit  to  recover  pos- 
session :  A.  I.  R.  1927  Nag.  30,  Rel.  on. 

[P  65  C  2] 

(b)  C.  P.  Tenancy  Act  (1920),    S.  13— Ten- 
ant living  and    his    right    existing — Lambar- 
dar  has  no  preferential  right    to  possession. 

The  lambardar  as  such  has  no  preferential 
right  and  cannot  be  allowed  to  take  posses- 
sion of  the  land  sold  to  stranger,  when  tha 
tenant  is  alive  and  his  tenant  right  has  not 
come  to  an  end.  [P  66  G  1] 

N.  G.  Dose — for  Appellant;, 
B  K.  Bose  and  P.  N.  Rudra— for  Res- 
pondents. 

Judgment.— The  plaintiff  Muksudan 
Singh,  malguzar  of  Kacharbod,  filed  this 
suit  on  26th  March  1925,  against  Dar- 
bargir who  had  purchased  by  means  of 
an  unregistered  sale-deed  dated  2nd  Octo- 
ber 1922,  8-53  acres  of  occupancy  land 
for  Ks.  256  from  Mt.  Premkuar,  the  ten- 
ant of  the  land  in  suit.  Darbargir  was 
put  in  possession  in  accordance  with  the 
sale.  Mangal  Singh,  a  nephew  of  Mt. 
Premkuar,  was  made  a  defendant,  because 
he  used  to  live  with  Mt  Premkuar,  was 
her  heir,  had  signed  the  sale-deed  and 
had  thus  given  his  consent  to  the  sale. 
Mt.  Kala  applied  on  17th  July  1925,  to 
be  made  a  defendant,  as  she  alleged  that 
she  was  the  daughter  of  Mt.  Premkuar 
and  was  added  as  a  defendant  The  de- 
fendant Darbargir  stated  that  he  pur- 
chased the  land  for  Bs.  481,  after  obtain- 
ing the  consent  of  the  plaintiff,  that  he 
had' been  in  possession  since  2nd  Octo- 
ber 1922,  that  as  plaintiff  did  not  apply 
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under  S  13,  C.  P.  Tenancy  Aot-for  setting 
aside  the  transfer,  his  remedy  is  barred 
and  this  Court  has  no  jurisdiction. 
Mt.  Eala  put  in  a  written  statement  in 
which  she  stated  that  she  was  the  heir  of 
Mt.  Premkuar  and  not  Mangal  Singh, 
and  that  plaintiff  had  no  right  to  bring 
the  suit. 

The  trial  Court  found  that  plaintiff 
had  not  consented  to  the  sale,  that  Dar- 
bargir was  in  possession  of  the  land  in 
suit  from  2nd  October  1922,  that  Mt.  Kala 
was  Mt.  Premkuar's  daughter,  that  civil 
Court  had  jurisdiction  to  try  the  suit, 
that  the  sale-deed  was  inadmissible  for 
want  of  registration,  that  M&ngal  Singh 
signed  the  sale-deed  as  an  attesting  wit- 
ness, that  Mb  Kala's  claim  had  become 
barred  and  passed  a  decree  for  possession 
in  favour  of  the  plaintiff.  The  lower 
appellate  Court  held  that  the  malguzar's 
consent  was  not  proved,  that  the  civil 
Court  had  no  jurisdiction  to  entertain 
the  suit,  that  Mt  Kala's  claim  was  not 
barred  against  the  plaintiff  who -was  not 
in  possession,  that  the  landlord  had  no 
right  of  re-entry  unless  it  was  proved 
that  the  tenant  right  had  ceased  to  exist 
and  accordingly  dismissed  the  plaintiff's 
suit. 

The  first  point  which  is  urged  in  this 
appeal  is  that  the  civil  Court  has  juris- 
diction to  entertain  this  suit  under 
S.  9,  Civil  P.  C.,  and  S  105  (c),  Tenancy 
Act,  has  no  application  to  such  a  suib. 
In  this  case  the  transfer,  which  is  by  an 
unregistered  deed,  is  invalid  and  the  in- 
tended tranferee  is  nob  a  transferee  at  all 
and  is  a  trespasser  at  civil  law  and  can 
be  ejected  from  the  land  by  a  suit.  In 
Chindhu  v.  Rameshwarnath  (l),  Kofc- 
wal,  A.  J  C.,  and  Prideaux,  A.  J.  C.,  in 
a  similar  case,  held  as  follows  : 

"  We  are  of  opinion  that  registration  in 
contravention  of  any  provision  of  law  what- 
ever be  the  cause  that  led  to  the  contraven- 
tion is  ineffectual  and  must  be  ignored.  Wo 
agree  with  the  view  taken  in  KiLkajit  v.  Ghulya 
(2)  and  the  reasons  given  in  support  of  that 
view.  If  the  registration  is  ignored  there  is 
no  transfer  in  cases  where  registration  la  ne- 
cessary and  fcho  jurisdiction  of  the  civil  Court 
is  not  barred." 

ID  this  case  the  sale  being  for  Bs.  481 
registration  was  necessary  and  as  the 
document  could  not  be  registered  there 
was  no  transfer  and  the  vendee  is  a  tres- 
passer and  the  civil  Court  has  jurisdic- 
tion to  entertain  the  suit. 

(1)  A.  I.  R.  1927  Nag.  30=22  N.  L,  R.  128, 

(2)  [1917]  13  N.  L.  R.  165=42  I.  0.  394. 
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The  next  point  which  is  urged  is  that 
the  plaintiff  is  entitled  to  possession 
though  Mt  Kala,  the  daughter  of  Mt. 
Premkuar  is  a  defendant  in  the  suit,  be- 
cause Mt.  Kala  never  undertook  to  culti- 
vate the  holding,  pay  reat  to  the  land- 
lord and  was  never  in  possession  of  the 
holding  Mt.  Premkuar  died  in  June 
1924,  and  she  was  the  tenant  of  the  land 
in  suit  at  the  time  of  her  death.  She 
was  succeeded  by  her  daughter  Mt.  Kala 
who  on  Mt.  Premkuar's  death,  became 
the  tenant  of  the  land  in  suit  and  is  still 
the  tenant  The  plaintiff's  case  against 
defendant  3  was  that  she  was  not  the 
daughter  of  Mt.  Premkuar  and  in  the 
alternative  he  had  pleaded,  that  in  case 
it  was  held  that  she  was  Mt,  Premkuar's 
daughter,  she  could  not  claim  the  land 
in  preference  to  the  plaintiff's  right  who 
was  the  lambardar.  The  lambardar  as 
such  has  no  such  preferential  right  and, 
therefore,  cannot  be  allowed  to  take  pos- 
session of  the  land,  when  the  tenant  is 
alive  ant}  her  tenant  right  has  not  come 
to  an  end.  The  posision  of  Darbargir  is 
that  of  a  liecensee  and  Mt.  Kala  is  the 
tenant  of  the  land  in  suit.  As  the  ten- 
ant is  a  party  to  this  •suit,  the  plaintiff 
oannotbeput  in  possession,  and,  there- 
fore, his  suit  for  possession  must  be 
dismissed. 

Considering  the  fact  that  the  appellant 
hae  succeeded  on  the  main  point  involved 
in  the  appeal,  though  his  suit  fails  for 
other  reasons  because  Mt.  Kala  is  also 
a  party  to  this  suit,  it  seems  fair  and 
proper  that  each  party  should  bear  his 
costs  as  incurred  in  this  Court  and  the 
Courts  below.  The  plaintiff's  suit  for 
possession  is  dismissed  and  the  appeal  is 
rejected. 

R.K.  Appeal  rejected 
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PRIDEAUX,  A.  J.  C. 
(Sheikh)  Mahomad  —  Objector  —  Appli- 


cant. 


v. 


Pandurang  and  others  —  Non-Appli- 
cants. 

Civil  Hevn.  No.  123-B  of  1928,  Deci- 
ded on  30th  October  1928,  from  order  of 
2nd  Class  Sub-Judge,  Pusad,  D/-  27th 
February  1921,  "in  Misc.  Case  No.  138 
of  1927. 


(a)  Civil    P.  C.,    O.  21,    R.  58— Poaieiiion 
only  ia  to  be  determined — Queilion    of  title 
•hould  not  be  gone  into. 

What  the  Court  has  to  find  out  in  objection 
oiB93  under  0.  21,  R.  58,  is  who  was  in  pos- 
session. Ib  should  nob  go  into  questions  of 
tibia  aa  finding  na  to  title  in  a  summary  en- 
quiry does  not  bind  the  Court  in  the  regular 
suit  brought  by  the  aggrieved  party  :  15  Gal, 
521  (P.  C.)  ;  A.  I.  R.  1924  CaL  744  and  14  Cal. 
617,  Bel.  on.  [P  67  0  1] 

(b)  Civil     P.  C.,     S.    115  —  Other     remedy 
open— Finding  of  fact    not   opposed    to   evi- 
dence should  not  be  interfered  in  revision, 

When  another  remedy  is  open  to  tha  ag- 
grievod  party  and  where  no  great  injustice  or 
inconvenience  would  follow  from  High  Court's 
refusal  to  aot,  High  Court  will  not  interfere 
in  revision  with  a  pure  finding  of  fact  when 
the  finding  is  not  opposed  to  the  evidence  on 
record  or  is  not  based  on  meagre  or  little 
evidence  or  on  disregard  of  evidence:  A.  I.  R. 
1922  Nag.  115  and  A.  I.-R.  1926  Nag.  290, 
Appl.  [P67C1] 

M.  Y.  Sharif— for  Applicant 
D.  B  Baxi—  for  Non-Applicants. 

Order. — In  this  case  the  non-appli- 
cant (decree-holder)  obtained  a  decree  in 
Civil  Suit  No  379  of  1927  on  22nd  June 
1927  against  Sheikh  Nur  and  Sheikh 
Hayat.  He  attached  in  execution  of 
that  decree  fields  S.  Nos.  40,  69  (half- 
share)  and  210  (one-third  share)  and 
houses  situated  at  Dhanki  as  the  pro- 
perty of  the  judgment-debtors.  Against 
this  attachment  the  objector,  brother  of 
the  judgment-debtors,  filed  an  objection 
under  O  21,  B.  58,  on  the  contentions 
that  the  judgment-debtors  had  trans- 
ferred their  shares  on  partition  by  a 
souda-chitthi  dated  10th  January  1927 
and  subsequent  sale-deeds  dated  13th 
January  1927.  These  sale-deeds  were 
said  to  be  for  consideration,  and  his 
story  is  that  he  is  in  exclusive  possession 
of  the  above  property  as  owner  from  10th 
January  1927. 

The  decree-holder  admitted  that  the 
obj'ector  had  a  one-third  joint  share  in 
the  attached  property  and  asked  that 
that  share  be  released.  The  partition 
set  up  was  denied  by  the  decree-holder 
and  the  sale-deeds  were  said  to  be  bogus, 
fraudulent  and  executed  with  intent  to 
defeat  the  claim  of  the  creditors  of  tha 
decree-holders. 

The  objector  has  failed,  and  the  lower 
Court  finds  that  the  sale-deeds  were  not 
for  consideration  and  that  consequently 
no  title  passed  from  the  judgment-debt- 
ors to  the  objector  who  acquired  no  in- 
terest in  the  property  described  in  the 
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sale-deeds.  Dealing  with  the  point  of 
•possession  the  Judge  writes  : 

"I  believe  the  ovidoaoe  of  decree-holder  and 
hold  that  judgment-debtors  ware  ia  possession 
of  the  property  under  attachment." 

The  words  of  their  Lordships  of  the 
Privy  Council  in  Sardkari  Lai  v.  Am* 
bika  Pro, sad  (1),  are  pertinent  in  these 
oases.  They  state  : 

11  Tho  Code  doaa  not  prescriba  tho  extent  to 
which  the  investigation  should  go,  and 
though  in  aomo  oasoa  ib  may  bo  very  proper 
that  there  should  be  aa  full  an  investigation 
aa  if  a  suit  wore  instituted  for  the  very  pur- 
pose of  trying  the  question,  in  other  cases  it 
may  also  ba  tho  most  prudent  and  proper 
course  to  dolivor  an  opinion  on  such  facts  as 
are  before  tho  Court  at  the  tima,  leaving  the 
aggrieved  party  to  bring  the  suit  which  tho 
law  allows  him." 

And  virtually  what  the  Court  has  to 
find  out  in  these  oases  is  who  was  in 
possession,  for  the  finding  as  to  title  in 
a  summary  enquiry  does  not  bind  the 
Court  in  the  regular  suit  brought  by  the 
aggrieved  part/.  It  was  hold  by  the 
Calcutta  High  Court  in  Najimunnessa 
Bili  v.  Nuiharuddm  Sardar  (2),  that 
Rr.  60  and  61,  R  21,  Civil  P.  C  ,  pro- 
vide for  a  summary  investigation  into 
possession  as  distinct  from  a  trial  of 
ultimate  right.  The  same  conclusion 
was  come  to  in  an  earlier  case  of  the 
same  High  Court  in  Hamid  Bakhut  v. 
Buktear  Chand  (3),  and  it  seems  to  me 
that  in  the  present  case  the  lower  Court 
went  further  than  was  necessary  in  de- 
ciding the  question  of  title  But  there 
is  a  clear  finding  on  tho  part  of  the  lower 
Court  as  to  possession.  It  has  long  bean 
held  that,  though  S  115,  Civil  P.  C , 
forbids  revision  only  in  cases  in  which 
an  appeal  lies,  it  will  not  ordinarily  be 
.granted  where  thero  is  some  other  re- 
medy open  to  the  aggrieved  party,  see 
Ramchandra  v  Shndhar  (±).  In  Sam- 
sherkhan  v.  Abdul  Sat  tar  khan  (5)  I 
held  that  it  is  not  the  practice  of  this 
Court  to  interfere  in  revision  when  an- 
jother  remedy  is  open  to  the  aggrieved 
Iparty  and  where  no  great  injustice  or 
'inconvenience  would  follow  from  its 
refusal  to  act,  and  I  do  not  think  that  in 
the  present  case  I  should  interfere  with 
the  pure  finding  of  fact  as  to  possession, 
for  it  cannot  be  said  that  that  finding  is 
opposed  to  the  evidence  on  record  or  is 

<lj"[l98B]  15  Gal.  521=15    I.  A.  12d=5    Sar. 

172  (P.O.). 
2)  A.  I.  R.  1924  Gal.  741=51  Oal.  548. 


[1887J  140al,  6L7. 


4)  A.  I.  R.  1922  Nag.  115=18  N.  L.  R.  71, 
A.  I.  R.  1926  Nag.  290=22  N*  L.  R.  30, 


based  on  meagre  or  little  evidence  or  on 
disregard  of  evidence. 

I  think  the  lower  Court  has  come  to  a 
right  conclusion  in  the  matter  and  I, 
therefore,  dismiss  this  application  for 
revision  The  applicant  will  pay  the 
non-applicants'  costs.  I  fix  pleader's  fees 
at  Rs.  15. 

R.lff  Application  dismissed. 


A.  I.  R.  1929  Nagpur  67 

MACNAIR,  A.  J.  C. 

Gopal — Plaintiff — Appall  lit. 
v. 

Bajrang  and  others — Defendants — Res- 
pondents. 

Second  Appeal  No.  357- B  of  1927,  De- 
cide! on  8bh  December  1928,  from  decree 
of  Aidl.  Dist.  Judge,  Khamgaon,  D/-  9th 
Augii3t  1927  in  Civil  Appeal  No.  18 
of  1927. 

(a)  Will— Maintenance. 

It  19  doubtful  wlietlnr  mira  righj  to  main- 
tenance cun  be  givon  by  a  will.  [P  G9  0  1] 

(b)  Will— Construction  —  Testator    giving 
legatee  field  for  maintenance  and    house  for 
residence — Legatee    restrained    from    aliena- 
ting but  descendants   of  legatee   made  enti- 
tled     to     enjoy    property     after     legatee—- 
Not mere  right  to  maintenance  but  absolute 
estate    was    given,  restraint    on    alienation 
being  invalid. 

A  testator  by  hia  will  gave  a  fiald  for  loga- 
toe's  maintenance  and  a  house  for  hia  resi- 
donoe.  The  legatee  WAS  forbidden  to  transfer 
the  property  by  sale,  mortgage  or  gift  and  the 
will  contained  n  clause  bhit  if  he  did  no  the 
hoira  of  fch?  testator  would  be  entitled  to 
claim  the  property.  There  wag,  however,  a 
clause  whoroby  the  doacsndanbs  of  tho  legates 
wore  to  onjoy  the  proparty  after  him. 

Held  :  that  tho  will  did  not  givo  a  mare 
right  to  maintenance  but  the  :legateo  WAS  to 
get  absolute  estate  and  the  restraint  on  aliena- 
tion was  invalid  and  ineffectual:  A.I.R.  1925 
P.O.  176,  Dist.  [P  68  0,  1  2] 

D.  T.  Mangalmurti — for  Appall  an  b. 
M.  K.  Chande — for  .Respondents. 

Judgment.— The  only  question  which 
I  have  to  consider  is  the  nature  of  the 
estate  conferred  on  the  legatees  by  the 
will  of  Sitaram.  Sitaram  had  been  adop- 
ted by  one  Jairamdas  and  the  legatees 
were  his  natural  brother  and  nephews. 
The  will  states  that  the  legatees  hud  no 
claim  to  the  testator's  property  ;  they 
were  in  poor  circumstances  and  out  of 
pity  for  them  a  field  was  given  for  their 
maintenance  and  A  house  for  their  .resi- 
dence The  will  is  very  clear  on  tho 
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point  that  the  field  was  given  for  cultiva- 
tion, though  it  might  be  leased  for  a 
short  period,  and  the  house  was  given 
only  for  residence.  The  legatees  were 
forbidden  to  transfer  the  property  by 
sale,  mortgage  or  gift  and  the  will  con- 
tains a  clause  that  if  they  did  so  the 
heirs  of  the  testator  would  be  entitled  to 
claim  the'property.  There  is,  howeTer,  a 
clause  which  is  admitted  to  mean  that 
the  descendants  of  the  legatees  should 
enjoy  the  property  after  them. 

The  lower  appellate  Court  has  held 
that  this  will  must  be  construed  as  giving 
an  absolute  estate  to  the  legatees,  the 
conditions  restraining  alienation  being 
invalid  and  ineffectual  In  appeal  it  is 
urged  that)  the  will  does  not  transfer  the 
entire  rights  in  the  property;  it  merely 
gives  the  legatees  and  their  descendants 
a  right  of  maintenance  from  the  property, 
the  remaining  rights  in  the  property 
devolved  at  the  testator's  death  on  his 
heirs.  It  is  argued  that  a  right  to  main- 
tenance out  of  an  estate  enjoyed  on  the 
part  of  a  person  and  his  descendants  is  a 
right  known  to  Hindu  law:  for  instance, 
such  a  right  may  be  enjoyed  by  the 
younger  brothers  of  a  zamindar  where 
the  zamindari  is  impartible. 

It  is  quite  clear  that  the  legatees  have 
not  got  a  right  to  maintenance  Ct  is  at 
Least  doubtful  whether  such  a  right  could 
be  given  by  a  will  and  even  if  this  could 
be  done  what  was  given  to  them  by  this 
will  was  either  full  rights  in  the  pro- 
perty or  something  in  the  nature  of  a 
charge  on  the  property.  The  heir  of  the 
testator  is  in  no  way  bound  to  maintain 
the  legatees  The  facts  in  Rajindra 
Narain  Singh  v.  Sundara  Bill  (l)  were 
entirely  different.  In  that  case  the  ap- 
pellant was  declared  to  have  a  right  of 
maintenance  in  certain  villages  by  a  com- 
promise decree  between  himself  and  his 
brother  There  was  apparently  no  sug- 
gestion that  before  the  decree  the  brother 
had  no  right  of  maintenance  and  the 
decree  appears  merely  to  have  fixed  the 
manner  in  which  the  maintenance  was 
to  be  received;  the  rights  of  the  appellant 
in  certain  villages  represented  his  right 
to  maintenance  and  could  not  be  attached 
in  execution. 

After  careful  consideration  I  have  come 
to  the  conclusion  that  the  legatees  took 
an  absolute  estate  under  the  will.  The 

(1)  A.I.R.  1925  P.O.  176=47  AH.  385=52  1,A. 
262  (P.G.). 


will  cannot  be  considered  merely  to  oarvo 
out  an  estate  in  the  property  mentioned 
leaving  the  testator's  heirs  with  tho  re- 
maining rights  in  the  property  for  tho 
provisions  of  the  'will  deprive  the  testa- 
tor's heirs  of  any  real  interest  in  t he- 
property.  There  is  no  attempt  to  define 
with  exactness  the  heirs  of  the  legatees* 
who  were  to  enjoy  the  estate  after  the 
death  of  the  legatees  and  there  is  no- 
clear  statement  that  on  failure  of  theso 
heirs  the  estate  will  revert  to  the  heirs 
of  the  testator.  The  provision  that  the 
testator's  heirs  will  be  entitled  to  pos- 
session if  the  property  is  improperly 
alienated  appears  designed  to  prevent 
alienation,  not  to  secure  any  benefit  to 
the  testator's  heirs.  The  will  then  must 
be  read  as  depriving  the  heirs  of  tho 
testator  of  the  property  given  to  the 
leagtees.  The  legatees  then  take  absolute 
estate  and  the  restraints  on  alienation 
are  invalid  and  ineffectual  The  appeal 
therefore  fails  and  is  dismissed  Costs 
on  appellant. 

s/N  /R.K  Appeal  dismissed. 
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MAGNATE   AND  MOHIUDDIN,    A.  J.  Cs. 

Mt.  Gawarjabai — Applicant, 
v. 

Ilariram — Non- Applicant. 

Misc.  Petn.  No.  31-B  of  1928,  Decided 
on  20th  November  1928,  for  leave  to 
appeal  to  Privy  Council,  from  decision, 
D/-  12th  January  1928,  in  First  Appeal 
No.  59-B  of  1927. 

*  Civil  P.  C.v  O,  41,  Rr.  11  and  31—  Ap- 
peal ditmiiied  under  R.  11 — Writing  judg- 
ment is  not  obligatory  though  advisable. 

No  doubt  in  some  cases  it  is  desirable  to 
give  full  reasons  for  an  order  of  dismissal 
under  O.  41,  R.  11.  e.  g,,  when  the  order  is  like- 
ly to  be  attacked  in  second  appeal,  but  the- 
provisions  of  O.  41  do  not  make  ib  obligatory 
on  a  Judge  to  write  a  judgment  when  tho 
appeal  is  dismissed  under  O.  41,  R.  11:  30  All. 
919;  36  Bom.  116  Foil.-  37  Bom.  610  (F.B.)  and1 
25  Cal,  99,  Expl.\  3  Mad.  1  Expl.  and  Dist. 

[P  69  0  2,  P  70  0  1] 

0.  P.  Dick,  0.  L.  Subhedar  and  Abdul 
Razak—ioT  Applicant;. 

M.  B.  Niyogi  and  M.  B.Marathe—toi: 
Non-Applicant. 

Order. —The  applicant  asks  for  leave 
to  appeal  to  the  Privy  Oounoil  from 
what  she  terms  the  judgment  and  decree 
of  this  Court  in  First  Appeal  No.  59-B. 
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of  1927,  decided  on  12th  January  1928. 
•She  was  the  the  defendant  in  the  suit, 
filed  by  Hari  Bam  fora  declaration  that 
he  (Hari  Earn)  was  tho  adopted  son  of 
Ganeshdas  The  first  Court  in  a  careful 
judgment  found  that  Hari  Ram  had  been 
adopted  by  Ganeshdas  and  passed  a  decree 
in  his  favour.  The  appeal  to  this  Court, 
First  Appeal  No  59-B  of  1927,  was  dis- 
missed by  a  Bench  without  notice  to  the 
respondent.  The  decision  of  tho  appeal 
was  termed  by  the  Bench  a  judgment  but 
no  decree  was  drawn  up  ;  it  is  the  pra- 
tice  of  this  Court  not  to  pass  a  decree 
when  an  appeal  is  dismissed  under  O.  41, 
R  1L,  Civil  P  C.  As  the  judgment  or 
final  order  of  this  Court  affirmed  the 
decision  of  the  Court  immediately  below 
leave  to  appeal  to  the  King  in  Council 
cannot  be  granted  unless  the  appeal  in- 
volved some  substantial  question  of  law. 

It  is  urged  before  us  that  it  was  neces- 
sary for  this  Court  to  pronounce  a  judg- 
ment containing  the  matters  set  forth  in 
O  41,  R.  31,  Civil  P.  C.  and  that  the 
judgment  pronounced  does  not  contain 
these  matters  and  "  is  really  no  judg- 
ment at  all.  "  We  first  consider  the 
question  whether  a  Court  dismissing  an 
.appecil  under  the  provisions  of  0.  41, 
R.  11,  Civil  P.  C.,  is  bound  to  pronounce 
judgment  containing  the  matters  detailed 
inO.  41,  R  31. 

Order  41,  R.  30,  Civil  P.  C.  directs  the 
appellate  Court  to  pronounce  judgment 
after  heir  ing  the  parties  or  their  plea- 
ders. It  has  no  reference  to  dismissal 
oE  the  appeal  at  an  earlier  stage  under 
R.  11.  R  31  clearly  refers  to  the  judg- 
ment pronounced  in  accordance  with 
R  30,  but  we  are  unable  to  see  that  it 
has  any  application  to  an  order  of  dis- 
missal passed  under  R.  11  The  rulings 
in  which  the  point  has  been  discussed  at 
length  are  in  consonance  with  this  view. 
In  Samin  Hasan  v.  Piran  (1)  it  was  held 
that  a  Court  dismissing  an  appeal  under 
8.  551  of  the  old  Procedure  Case  was  not 
bound  to  record  a  judgment  complying 
with  the  provisions  of  S  574  of  the  Code 
In  Tanaji  Dagde  v.  Shankar  -Sakha- 
ram  (2)  two  Judges  of  the  Bombay  High 
Court  held  that  in  dismissing  an  appeal 
under  R  11  it  was  not  obligatory  upon  the 
lower  appellate  Court  to  write  a  judg- 

(1)     [1908]    30  All.  319=5  A.  L.  J.  300=1908 

A.  W.  N.  115. 
<2)     [1912]   36  Bom.   116=12    I.  C.   564=13 

Bom.  L.  H.  1002. 


ment  This  decision  was  considered  by 
a  Full  Bench  in  Hanmant  v.  Annaji 
Hanmanta  (3)  Tne  Judges  of  that  Bench 
apparently  considered  that  the  judgment 
in  Tanaji  Dagde  v.  Shankar  Sakha- 
ram  (2)  would  have  been  correct  but  for 
tho  existence  of  a  Civil  Circular  publi- 
shed under  the  provisions  of  the  High 
Courts  Act  giving  directions  to  the  lower 
Courts  of  appeal  in  Bombay.  Scott,  C.  J., 

states: 

"  There  is  much  to  be  said  for  the  reasoning 
in  Tanaji  Dagde  v.  Shankar  Sakha  ram  (2) 
upon  the  materials  which  were  then  before 
the  Conrt  M 

and  Baaman,  J.  would  have  adhered  to 
the  view   expressed  in   Tanaji   Dagde  v 
Shankar  Sakharam  (2)  if  the  Banoh  had 
had  nothing   more   to  do   than  to   give  a 
true  construction  of  O    41 

In  Royal  Beddi  v,  Linga  Reddi  (4) 
two  Judges  took  the  opposite  view  with 
regard  to  the  provisions  of  a  former  Pro- 
cedure Code,  but  the  short  reasoning 
which  supported  their  view  appears  to 
have  no  application  to  the  provisions  of 
the  new  Code.  In  Kali  Kishore  Deb 
Sarkar  v.  Quru  Prosad  Sukul  (5)  Mac- 
pherson  and  Ameer  Ali,  J  J  ,  took  the  same 
view  of  the  provisions  of  the  old  Code  as 
that  taken  in  the  Madras  case,  but  they 
are  careful  to  say  that  they  think  this  is 
the  correct  view  and  do  nob  discuss  the 
point  at  length. 

We  are  of  opinion  that  the  provisions 
of  O.  41,  Sch  1,  Civil  P.  C  do  not1 
require  a  Judge  to  write  a  judgment: 
when  the  appeal  is  dismissed  under  O.  41,! 
R.  11.  In  S.  2,  Civil  P.  C  ,  "  judgment  "j 
is  defined  as  a  statement  given  by  the 
Judge  of  the  grounds  of  a.  decree  or  order. 
It  is  optional  for  FI  Judge  to  write  a  judg- 
ment whenever  he  passes  an  order:  but  it 
seems  clear  that  the  provisions  of  O.  41, 
B  31 ,  do  not  apply  to  every  statement 
given  by  the  Judge  of  the  grounds  of  an 
order.  Apart  from  this  if  it  is  unneces- 
sary for  the  Judge  to  write  a.  judgment, 
the  order  of  dismissal  is  not  invalidated 
if  he  writes  something  which  "  is  really 
no  ludgment  at  all.  " 

We  hold,  therefore,  that  if  the  judg- 
ment of  this  Court  had  not  been  in  ac- 
cordance with  O.  41,  R  31,  Civil  P.  C. 
the  dismissal  of  the  appeal  would  not 
have  been  invalidated. 

(3)  [1913]    37  Bom,   610=20  I,    0.  966=15 
Bom.  L.  B.  765  (F.B). 

(4)  [1881]  3  Mad.  1. 

(5)  [1898]  25  Gal.  99. 


70  Nagpur       VILLAGE  SANITATION  PANCHAYAT  v.  S.B.  DESHMUKH 


1929 


To  avoid  misconception  we  add  that  in 
some  cases  it  is  desirable  to  give  full 
reasons  for  an  order  of  dismissal  under 
O.  41,  R.  11,  this  is  frequently  so  desir- 
able when  the  order  can  be  attacked  in 
second  appeal. 

The  judgment  of  this  Court,  however, 
does  contain  the  matters  mentioned  in 
O  41.  R.  31  It  states  the  only  point 
for  determination,  namely,  whether  Hari 
Bam  was  duly  adopted  by  Ganeshdas,  it 
gives  a  decision  thereon  and  an  entirely 
adequate  reason  for  that  decision,  viz: 

11  there  IB  a  mafia  of  conclusive  evidence 
proving  that  the  adoption  was  made  and  in  the 
course  of  an  address  lasting  over  four  hours 
the  learned  counsel  for  the  appellant  has  not 
been  able  to  mention  a  single  itsm  of  real  evi- 
dence to  the  contrary  effect." 

The  first  ground  put  forward  by  the 
applicant  therefore  fails. 

The  remaining  grounds  really  urge 
that  undue  weight  was  attached  to  a 
certain  evidence  produced  by  the  plain- 
tiff, while  proper  weight  was  not  given 
to  numerous  circumstances,  which,  it  is 
asserted,  favour  the  defendant's  case. 
We  consider  that  no  question  of  law 
either  as  to  construction  of  documents  or 
to  any  other  point  arises 'on  the  judg- 
ment of  this  Court. 

This  application  must  therefore  be  dis- 
missed, Costs  on  applicant.  Pleader's  fee 
Bs.  200 

R.E.  Application  dismissed 
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MACNAIR,  A.  J,  C. 

Village  Sanitation  Panchayat  Com- 
mittee— Applicant. 

v, 
S.  B.  Deshmukh — Non- Applicant. 

Civil  Bevn.  Appln  No  146-B  of  1928, 
Decided  on  27th  November  1928,  from 
order  of  Small  Cause  Court  Judge,  Chan- 
dur,  D/-  26th  March  1928,  in  Small  Cause 
Suit  No.  800  of  1927 

(a)  Civil  P.  C.(   S.    80— Village    Sanitation 
Panchayat  is  not  Public  Officer — Civil   P.C., 

S.  2(17)  (f)  and  (g). 

Village  Sanitation  Panchayat  is  nob  a  Pub- 
lic Officer  within  the  meaning  of  8.  80  and 
henoe  in  the  absence  of  notice,  a  suit  is  not 
untenable:  84  Bom.  583,  DIBI.  [P  70  G  2] 

(b)  Provincial     Small  Cauie  Court*   Act, 
S.  25— Scope. 

High  Court's  jurisdiction  under  S.  25  ia  dis- 
cretionary and  cannot  be  exercised  except  to 
remedy  injustice.  [P  71  C  1] 


W.  B.  Puranik — for  Applicant. 
V.  N.  Bapat— for  Non- Applicant. 

Order— The  applicant  is  the  Village- 
Sanitation  Panchayat  of  Chandur.  The 
Panchayat  on  31st  July  1926  passed  a 
resolution  dismissing  the  non-applicant. 
The  non-applicant  in  the  Small  Cause 
Court  sued  for  damages  caused  by  his 
sudden  dismissal.  He  stated  that  he 
was  not  able  to  secure  employment  for  a 
period  of  three  months  and  thus  sustained 
a  loss  of  Bs.  120.  The  learned  Small 
Cause  Court  Judge  in  a  very  careful  judg- 
ment has  awarded  this  sum  to  the  plain- 
tiff with  interest. 

It  is  first  urged  before  me  that  the* 
applicant  Panchayat  was  a  public  officer 
within  the  meaning  of  S.  80,  Civil  P.  C., 
and  hence  in  the  absence  of  notice  the- 
suit  was  untenable.  Reliance  is  placed 
on  S  2,  Cl  17  (f)  and  (g),  Civil  P  C  In 
Cecil  Gray  v.  Cantonment  Committee  of 
Poona  (l)  it  was  held  that  the  Canton- 
ment Committee  was  a  "public  officer  " 
The  learned  Judges  state  that  a  "public 
officer"  means,  in  the  first  place,  a  "per- 
son" and  the  word  "person"  includes  any 
body  or  association  of  individuals.  I 
must,  with  all  respect,  disagree  with  a, 
finding  that  a  committee  can  be  a  "pub- 
lic officer."  In  S.  2,  CL  17,  Civil  P  C.r 
it  is  skated  that  "public  officer"  means  a. 
person  falling  under  any  of  the  descrip- 
tions'which  follow;  and  while  "a  per- 
son" includes  any  body  or  association  of 
individuals,  it  does  not  follow  that  any 
body  or  association  of  individuals  need 
fall  under  any  of  the  descriptions  given. 
A  "committee"  cannot  be  described  as 
an  "officer"  or  "a  person  who  holds  any 
office."  In  my  opinion  it  would  be  im- 
possible to  discover  in  any  standard  work 
an  instance  of  the  use  of  the  common 
word  "officer"  to  denote  an  association  of 
individuals. 

The  duties  and  powers  of  committees 
such  as  Municipal  Committees,  Village- 
Sanitation  Panchayats  and  Cantonment 
Committees  are  derived  from  speoial 
Acts.  Where  it  is  considered  necessary 
such  Acts,  e.  g.,  the  Municipal  Act,  con- 
tain sections  making  notice  necessary 
before  a  suit  is  instituted  :  and  the  exis- 
tence of  such  sections  confirms  the  view 
that  the  provisions  of  the  Civil  Procedure 
Code  with  regard  to  public  officers  do  not 

^(1)  [1910]  34  Bom.  583=7  I.  C.  579=21  Bom- 
L.  R.  615. 
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apply  to  such  committees.  The  first  point 
urged,  therefore,  fails. 

On  the  next  ground  it  is  argued  that, 
as  a  matter  of  fact,  the  plaintiff  was 
rightly  dismissed  I  do  not  see  any 
reason  to  interfere  with  the  finding  of 
fact. 

On  the  last  ground  it  is  urged  that  the 
lower  Court  erred  in  law  in  holding  that 
at  least  three  months'  notice  was  neces- 
sary. It  is  perhaps  difficult  to  hold  that 
the  applicant  could  not  have  given  the 
non-applicant  a  month's  notice  when  they 
proposed  to  dispense  with  his  service,  but 
the  claim  of  the  plaintiff  was  that  after 
his  dismissal  he  could  not  obtain  employ- 
ment for  three  months.  It  may  well  be 
that  had  he  not  been  dismissed  he  would 
have  found  it  more  easy  to  obtain  employ- 
ment. Even  assuming  that  the  Small 
Cause  Court  Judge  erred  in  law  in  think- 
ing that  three  months'  notice  was  neces- 
sary, my  jurisdiction  under  S  25,  Small 
Cause  Courts  Act,  is"  discretionary  and 
cannot  be  exercised  except  to  remedy  in- 
justice. I  am  not  satisfied  that  the  da- 
mages awarded  are  excessive  and  refuse  to 
interfere. 

This  application  is,  therefore,  dis- 
missed. Costs  on  applicant.  Pleader's  fee 
Us.  25. 

R.K.  Application  dismissed. 
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MACNAIB,  A.  J.  C. 

Baburao  and  others — Plaintiffs  —  Ap- 
pellants. 

v. 

Balajirao — Defendant — Respondent 

First  Appeal  No.  119  of  1927,  Decided 
on  20th  November  1928,  from  decree  of 
1st  01.  Second  Sub-Judge,  Raipur,  D/- 
20th  July  1927,  in  Civil  Suit  No.  84  of 
1926. 

Specific  Relief  Act,  S.  42— Suit  for  decla- 
ration that  a  document  does  not  affect 
plaintiff*  title  is  one  for  declaration  with 
consequential  relief — Court-fee  must  be  paid 
under  Court- fees  Act,  S.  7  (4)  (c). 

A  suit  for  a  declaration  that  a  registered 
deed  does  not  affect  plaintiff's  title,  is  one 
clearly  made  under  fcho  provisions  of  3.  39, 
Specific  Relief  Act,  and  such  a  suit  ia  a  suit 
for  a  declaratory  decree  with  consequential  re- 
lief and  Court-fee  must  be  paid  under  Court- 
fees  Act,  8.  7  (4)  (c),  The  relief  claimed  is 
really  the  same  whether  the  plaint  purports  to 
ask  that  a  document  should  be  adjudged  void- 
able or  declared  not  to  affect  the  plaintiff's 


title  or  be  set  aside  or  cancelled  :  38  Mad.  922 
(P.P.),  Foil.  ;  80  Cal.  788,  not  Foil.  \  16  N.L.R. 
84,  Rel.  on.  [P  71  0  2  ;  P  72  0  2] 

M.  R.  Bobde — for  Appellants. 

P.  S.  Kotval — for  Respondent. 

Judgment. — The  plaintiff-appellants 
put  their  signatures  on  a  sale-deed.  The 
document  was  registered  under  S.  74, 
Registration  Aot.  The  plaint  states  : 

"Plaintiffs  pray  that  a  decree  be  passed  de- 
claring that  the  plaintiffs  are  proprietors  of 
one  anna  four  pies  share  of  patti  I  of  mouza 
Mohda  and  that  the  document  registered  on 
20th  October  1926  docs  not  affect  their  title." 

The  plaint  bore  a  ten  rupees  stamp  and 
the  value  of  the  relief  was  stated  to  be 
Rs.  6,000.  The  defendant  urged  that  the 
suit  as  framed  is  really  one  for  declar- 
ation of  title  and  cancellation  of  a  sale- 
deed  and  therefore  Court-fees  ought  to  be 
paid  on  Rs.  2,000  under  S-  7  (4)  (c)  and 
(d),  Court-fees  Act  The  plaintiffs  in 
reply  to  this  plea  submitted  that  the 
consequential  relief  such  as  cancellation 
of  the  document  was  not  necessary,  but; 
added  that  if  the  Court  held  otherwise 
they  would  amend  the  plaint,  claim  the 
relief  and  pay  Court-fees.  The  learned 
Judge  held  that  the  claim  was  not  pro- 
perly valued  for  purposes  of  Court -fee 
and  jurisdiction  and  that  the  proper 
value  of  the  claim  for  the  Court-fee  and 
jurisdiction  should  be  Rs.  2,000.  The 
plaintiffs  refused  to  pay  the  additional 
Court-fee  and  the  plainf  was  therefore 
rejected  under  O.  7,  R-  -11  (o),  Civil 
P.O. 

Before  me  it  is  urged  that  the  plaint 
as  framed  is  properly  stamped  ;  it  does 
not  ask  for  cancellation  of  the  'deed,  and 
if  it  contravenes  the  provisions  of  8.  42, 
Specific  Belief  Act,  the  plaintiff  should 
have  been  given  an  opportunity  to  amend 
the  plaint.  Now,  under  S-  42,  Specific 
Relief  Act,  a  suit  may  be  instituted  ask- 
ing solely  for  a  declaration  that  the 
plaintiff  has  title  to  any  right  over  pro- 
perty. But  the  plaint  in  this  case  as 
framed  does  not  only  ask  for  this  relief  ; 
it  asks  for  a  declaration  that  the  regis- 
tered deed  does  not  affect  their  title. 
This  claim  is  clearly  made  under  the  pro- 
visions of  S.  39,  Specific  Relief  Act, 
which  alrows  a  person  to  sue  to  have  a 
written  document  adjudged  void  or  void- 
able against  him. 

I  cannot  distinguish  between^  a  declar- 
ation that  a  document  does  not  affect"  a 
person's  title  and  an  adjudgment  that  the 
document  is  void  or  voidable  against  that 
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person.  Now  if  a  person  sues  under  bhe 
provisions  of  S.  39,  Specific  Belief  Act,  he 
must  be  deemed  to  ask  for  the  remedy  given 
by  that  section,  namely,  that  the  Court 
should  adjudge  the  document  void  and  order 
ifc  to  be  delivered  up  and  cancelled.  It  does 
not  appear  that  under  S.  39  the  Court  can 
adjudge  a  document  void  without  order- 
ing it  to  be  delivered  up  and  cancelled, 
except  in  the  contingency  mentioned  in 
S  40.  The  relief  claimed  in  the  plaint 
was  the  relief  which  the  Court  could  give 
under  S  39,  Specific  Belief  Act.  The 
whole  tenor  of  the  plaint  is  to  this  effect, 
para.  20  alleges  that  the  sale-deed  is  void 
and  does  not  affect  the  title  of  the  plaint- 
iffs and  para  19  states  that  the  cause  of 
action  arose  when  the  defendant  at- 
tempted to  make  use  of  the  deed. 

There  are  several  reported  cases  in 
which  it  has  been  held  that  a  suit,  in 
which  the  only  prayer  is  to  have  it  de- 
clared that  a  decree  or  deed  is  ineffectual 
and  inoperative  against  the  plaintiffs,  is 
a  suit  for  a  declaratory  decree  without 
consequential  relief  ;  I  instance  Zinna- 
tunnessa,  Khatun  v.  Gobtnda  flath  Mu- 
kerjee  (1).  The  reason  for  the  decision 
in  this  ruling  is  that  the  plaint  mereiy 
asks  for  a  declaratory  decree  and 
that  all  that  need  be  looked  at  is  what 
the  plaintiff  asks  for  in  his  plaint 
There  are  a  njumber  of  other  reported 
cases  in  which  it  has  been  held  that  such 
a  suit  is  a  suit  for  a  declaratory  decree 
with  consequential  relief.  The  ratio 
decidendi  in  these  cases  is  that  the  relief 
claimed  is  really  the  same  whether  the 
plaint  purports  to  ask  that  a  document 
should  be  adjudged  voidable  or  declared 
not  to  affect  the  plaintiff's  title  or  be  set 
aside  or  cancelled  I  instance  the  Full 
Bench  decision  in  Arunachalam  Chetty 
v.  Rangaswamy  Pillai  (2)  There  the 
question  referred  to  the  Full  Bench  re- 
lated to  : 

"a  suib  for  a  declaration  that  an  instrument  of 
mortgage  or  sale  executed  by  the  plaintiff  or  a 
deoree  that  has  bean  passed  against  the  plain- 
tiff for  a  debt  is  not  binding  on  him  (p.  925  of 
the  report)." 

The  Full  Bench,  after  discussing  the 
law  with  regard  to  a  suit  for  a  declaration 
and  an  injunction,  proceeded,  on  p.  926, 
to  deil  with  the  case  where  a  declaratory 
decree  was  asked  for  without  .any  relief 

(1)  [1903]  30  Cal.  788. 

(2)  [1915]  88  Mad,  922=28  M.L.J.  118=28  I. 
0.  79=(1915)  M.W.  N.  118  (P.B.). 


such  as  an  injunction.     Their   opinion  is 
stated  as  follows   : 

"We  ara  of  opinion  that  a  suit  of  the  nature 
indicated  in  the  reference  which  merely  asks 
for  a  declaration  is  none  the  less  a  suit  for  a 
declaratory  decree  with  consequential  relief 
within  the  meaning  of  01.  4  (o)." 

I  agree  with  this  opinion  and  think  it 
can  be  justified  on  the  short  ground  that 
a  suit  of  this  nature  is  a  suit  permitted 
by  the  provisions  of  S.  39,  Specific  Relief 
Act,  for  the  reliefs  mentioned  in  this  sec 
tion.  It  seems  clear  that  a  prayer  to  set 
aside  or  cancel  a  document  is  a  prayer  for 
a  consequential  relief.  This  has  been 
held  by  a  Bench  of  this  Oourt  in  Baldeo- 
prasad  v.  B.  S.  Seth  Ghasiram  (3). 

It  is  next  urged  that,  as  the  plaintiffs 
were  at  liberty  to  value  the  relief  of  can- 
cellation at  Rs.  130,  the  plaint  was  suffi- 
ciently stamped.  The  plaint  valued  the 
relief  at  Rs  6,000.  The  defendant  urged 
that  the  value  of  the  relief  was  Rs  2,000 
and  the  plaintiffs  did  not  urge  that  the 
value  was  loss  ItMimat  be  taken  as  ad- 
mitted that  the  value  of  the  relief  was  at 
least  Rs.  2,000.  The  rejection  of  the 
plaint  was  then  proper. 

This  appeal  therefore  fails  and  is  dis- 
missed. Costs  on  appellants. 

B  K.  Appeal  dismissed 


(3)  [1920]~ilG 


3GO. 
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PEIDEAJJX,  A  J.  C 
Ramj^  — Defendant — Applicant. 

v. 

Anjamprasad — Plaintiff —  Non-  Appli- 
cant. 

Civil  Revn.  No.  234-B  of  1928,  Decided 
on  20th  November  1928,  from  order  of 
2nd  Class  Sub  Judge,  Kelapur,  D/-  26th 
July  1928,  in  Civil  Suit  No.  172  of  1927. 

*  Civil  P.  C.(  O.  23,  R.  1  (2)— Claim  baied 
on  particular  pro-note— After  evidence.plain- 
tiff  finding  it  to  be  baied  on  other  note— He 
cannot  be  allowed  to  withdraw. 

Under  O.  23,  B.  1,  the  words  ''formal  defect" 
rofer  to  cases  of  miajoinder  either  of  parties  or 
matters  in  contest  in  bhe  suit,  or  to  oases  in 
which  a  material  document  has  been  rejected 
because  it  has  not  bocne  a  proper  stamp,  and  to 
cases  in  which  there  has  been  an  erroneous 
valuation  of  the  subject  of  the  suit.  Bat  where 
the  plaintiff  comes  into  Court  -contending  that 
his  claim  is  based  on  a  particular  note  of  hand 
and,  after  evidence  has  been  recorded,  finds 
that  it  is  not  based  on  that  but  based  on  an- 
other note  altogether,  it  can  hardly  be  said  to 
be  a  "formal  defect,"  and  he  cannot  be  allowed 
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•to  withdraw  the  suit  with  permission  to  bring 
ti  fresh  suit  40  4H.  612;  Bel.  on.;  A.  I.  R.  1922 
Hag.  84  Appr.  [P  73  C  1] 

K  V.  Deoskar — for  Applicant. 

Abdul  Razak — for  Non- Applicant;, 

Order. — This  suit  is  based  on  a  pro- 
note  dated  21st  April  1924.  The  defendant 
'Contended  that  this  had  been  renewed  by 
another  note  dated  28th  July  1925  and 
-was  therefore  cancelled.  The  latter  note 
'he  ^Lso  contended,  had  been  paid  off  and 
he  produced  it.  The  plaintiff  stated  that 
the  second  note  of  1925was  not  genuine 
but  when  examined  >s  a  wiitnses  he  said 
that  his  claim  was  based 'on  the  note  of 
1925  and  not  on  that  of  1924.  He  then 
applied  for  withdrawal  of  the  suit,  and 
the  lower  'Court  holding  that  there  was  a 
formal  defect  in  it  permitted  it  to  be 
•with  drawn 

In   my   opinion   the   lower     Court   is  . 
wrong      Under  0.23,   R  1,  Civil  P    Cfl 
the  words  "formal  defect"    refer  to   cases 
of  mis]oindev  either  of   parties  or  matters 
in  contest  in  the  suit,  or  to  cases  in  which 
a  material  document  has  been  rejected  be- 
cause it  has  not    borne  a  proper   stamp, 
and  to   cases    in    which    there   has   been 
erroneous    valuation  of  the  subject  of  the 
suit.     Those  are  cases   which  fail  by  rea- 
son of  some  point  of  form,  but   where  the 
plaintiff  comes  into  Court  contending  that 
his     claim  is   based  on  a   particular  note 
of  hand  and  after     evidence  has   been  re- 
corded, finds  that    it  is  not  based  on  that 
but  based  on  another   note  altogether,  it 
can  hardly  be  said  to  be  a  "formal  defect." 
It  was  held  in  Jhunk'u  Lai    v,  Bisheshar 
Das  (l)  that   a  Court   ought   to   be   very 
slow  to  give  liberty    to  bring  a  fresh  suit 
after  a  case  has   been   heard   out   on   the 
merits      In  the  present  case  the  plaintiff 
seeks  to  recover  a  sum  of  money  upon  cer- 
tain  allegations   which     are    admittedly 
untrue,  and  in  a  case   like  this  I  do   not 
think  he  should  be    allowed  to  withdraw 
It  was  held  by  Batten,  0  J.  C.,  in  Singhai 
Rajilal  v.  Kanhai  (2)  that 
-  'the  object  of  R,  1  (2),  0.  23,  Civil  P.  0.,    1908, 
as  nob  to  enable  a  plaintiff,  after  he  has  'failed 
•to  conduct  hia  suit  with    proper  care    and  dili- 
gence and  after  his    witnesses    have   failed   to 
support  his  case,  to  obtain    an   opportunity  of 
commencing  the  trial  afresh  in  order  to  avoid 
the  result  of    his  previous   misconduct  of  the 
case  and  so  to  prejudice  the  opposite  party." 
This  finding  has  my  concurrence 
I   set   aside  the    order   permitting  the 

(1)  [1918]  40  All7G12=46  I,  07 7f=lG  A.  L7J. 

495. 
<2)  A.  I.  B,  1922  Nag,  84=18  N.  L.  B,  30. 


plaintiff  to  withdraw  the  suit  with  per- 
mission to  bring  a  fresh  suib  and  dismiss 
the  present  '.suit  with  costs.  The  plain- 
tiff will  pay  the  defendant's  costs  both  in 
the  Small  Cause  Court  and  here  I  fix 
pleader's  fees  at  Bs  15. 

H  K.  Order  set  aside. 
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MAGNATE,  A  J.  C 

Mukundsa — Appellant. 
v. 

Motiram  and  others — Respondents. 

Misc  Appeal  No.  48  of  1927,  Decided 
on  21st  December  1928,  from  decree  of 
Addl.  Dist  Judge,  Hoshangabad,  D/-15th 
October  1927,  in  Misc  Judicial  Case 
No.  8  of  1927. 

*  (a)  Civil  P.  C  ,  O  43,  R.  1  (w)-R.  1  (w) 
enablei  party  to  appeal  on  grounds  other 
than  those  mentioned  in  Civil  P.  C.,  O.  47, 
R.  7. 

Order  43,  B,  1  (w),  enables  a  party  to  appeal 
on  grounds  other  than  those  mentioned  in 
O.  47,  K.  7,  since  there  is  nothing  in  the  Code 
which  expressly  limits  the  grounds  of  an  ap- 
peal under  0.  43,  R.  1  (w)  :  A.  I.  R.  1926  Bom. 
121,  Foil.  [P  74  C  1] 

=fr(b)  Civil  P.  C.,  S.  21— Review  is  en- 
tertainable  if  judgment  fails  to  notice  S.  21 
—Civil  P.C.,  O.  47,  R.  1. 

The  failure  to  notice  the  provisions  of  S.  21, 
bears  an  analogy  to  a  mistake  or  error  ap- 
parent on  the  face  of  the  record  and  is  a 
ground  for  review  .  A.  I.  II.  1922  P.  C.  112, 
Rcl.  on.  [P  74  C  2] 

J.  Sen — for  Appellant 

S  B.  Gokhale — for  Respondents. 

Judgment. — The  suit  out  of  which 
this  appeal  arises  was  filed  in  the  Courb 
of  the  1st  Subordinate  Judge,  Hosh- 
angabad The  defendants,  among  other 
pleas,  urged  that  the  suit  should  have 
been  filed  at  Burhanpur  and  that  the 
Hoshangabad  Court  had  no  jurisdiction 
The  first  Court  held  that  the  suit  was 
properly  filed  at  Hoshangabad.  Mukundsa 
appealed.  In  appeal  it  was  held  that 
the  suit  should  have  been  filed  at  Bur- 
hanpur ;  the  decree  of  the  lower  Court 
was  set  aside  and  the  plaint  was  re- 
turned to  the  plaintiffs  for  presentation 
to  the  proper  Court. 

The  plaintiffs  applied  for  review  of  this 
order,  on  the  ground  that  one  of  the  pro- 
visions of  S.  21,  Civil  P.  C,f  had  been 
overlooked,  as  the  question  whether 
there  had  'been  a  failure  of  justice  had 

not  been    considered     The    Judge  who 
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had  decided  the  appeal  directed  that 
notice  should  issue.  The  successor  of 
that  Judge  granted  the  application  and 
directed  that  the  appeal  should  be  heard 
again,  first  with  regard  to  the  question 
whether  there  had  been  a  failure  of 
justice,  and  later  if  necessary  on  the 
merits.  A  defendant  has  appealed  to 
this  Court. 

The  respondents  put  in  a  prsliminary 
objection  to  this  appeal.  Mr.  Gokhale 
points  out  that  under  0  47,  R.  7,  Civil 
P  C  ,  an  order  granting  an  application 
for  review  may  be  objected  to  by  an  ap- 
peal on  certain  grounds  and  that  the 
present  appeal  is  not  based  on  any  of 
these  grounds.  He  cites  Sundar  v.  Ilabib 
Chik  (1)  and  Munnu  Lai  v.  Kunj  Bihan 
Lai  (2).  Mr.  Sen  for  the  appellant 
points  out  that  an  appeal  from  an  order 
granting  an  application  for  review  is  • 
given  by  0.  43  R  1  (w),  Sch  1,  Civil 
P  C.  0  47,  R.  7,  does  not  state  that  no 
appeal  shall  lie  on  any  of  the  grounds 
mentioned  in  that  order  The  position, 
therefore,  is  that  O.  47,  R.  7,  authorizes 
an  appeal  on  certain  grounds  and  0  43 
R.  1  (w)  authorizes  an  appeal  on  any 
ground. 

The  provisions  of  0.  47,  H  7,  have  been 
reproduced  from  the  former  Code  :  0,  43, 
R  1  (w)  is  new.  It  seems  clear  that  the 
existence  of  O.  47,  R.  7  must  have  es- 
caped notice  when  it  was  decided  to 
insert  O.  43,  R  1  (w).  I  agree  with  the 
reasoning  in  Daso  Keshav  v.  Karbasappa 
(3)  and  hold  that  O.  43,  R  1  (w),  enables 
a  party  to  appeal  on  grounds  other  than 
those  mentioned  in  O.  47  R.  7  since 
there  is  nothing  in  the  Code  which-ex- 
pressly  limits  the  grounds  of  an  appeal 
under  O.  43  R,  1  (w)  I  hold,  therefore, 
that  an  appeal  lies. 

The  first  argument  in  appeal  is  that 
the  Judge  who  tried  the  first  appeal  may 
have  considered  the  question  whether  a 
failure  of  justice  took  place.  I  think  the 
absence  of  any  reference  to  this  question 
in  the  appellate  order  and  the  fact  that 
the  same  Judge  when  an  application  for 
review  was  filed  issued  notice  justify 
the  inference  that  the  point  escaped  the 
Judge's  attention 

It  is  next  urged  that  the  omission  to 
consider  the  effect  of  S*.  21,  Civil  F  C  , 

(1)  [1920]  42  All.    626  =  60  I.    G.    61  =  18 

A.  L.  J.  838. 

(2)  A.  I.  R.  1922  All.  206—44   All.  605. 
(9)  A.I.  R.  1926  Bom.  121. 


is  a  mere  mistake  of  law  and  not  a 
ground  for  review.  Their  Lordships  of 
the  Privy  Council  in  Chhajju  Earn  v. 
Neki  (4)  held  that  the  words  "  any  other 

sufficient  reason"  in  R.  1,  0   47,  mean 

"  a  reason  sufficient  on  grounds  at  least 
analogous  to  those  specified  immediately  pre- 
viously." 

I  have,  therefore,  to  decide  whether 
the  failure  to  notice  the  provisions  of 
S.  21,  Civil  P.  C.,  bore  an  analogy  to  a. 
mistake  or  error  apparent  on  the  face  of 
the  record.  In  the  case  with  which 
their  Lordships  of  the  Privy  Council 
were  dealing  the  Court  which  granted 
the  review  had  dealt  on  the  merits  with 
a  judgment  brought  before  it  under  the 
Code  for  review,  treating  the  view  of  the 
law  taken  by  the  Judges  who  l\ad  decided 
the  appeal  as  a  matter  that  was  open  ta 
them  as  if  on  an  appeal,  and  coming  to 
the  conclusion  that  the  previous  decision 
of  the  case  had  proceeded  upon  an  in- 
correct exposition  of  the  law.  It  is 
obvious  that  the  reason  for  which  the 
review  was  granted  was  in  that  case  not 
analogous  to  a  mistake  or  error  apparent 
on  the  face  of  the  record. 

The  case  I  am  considering  is  very  diff- 
erent. Clearly  the  order  of  remand  is 
defective  :  it  omits  all  mention  of  failure 
of  justice  whereas  S.  21,  Civil  P.  C., 
clearly  prohibits  the  passing  of  the  order 
unless  it  is  found  that  a  failure  of  justice 
occurred.  The  omission  is  apparent  if 
S  21  is  known  or  is  consulted.  If  the 
omission  is  not  a  mistake  apparent  on 
the  face  of  the  record,  it  is  something 
analogous  to  it. 

The  lower  Court  was  entitled  to  en- 
tertain the  application  for  review.  This 
appeal  is,  therefore,  dismissed.  Costs  on 
appellant,  counsel's  fees  Rs.  40. 

S.N./R.K.  Appeal  dismissed. 

~  112-3 
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MOHIUDDIN,  A.  J.  C. 
Nandu— Defendant— Appellant 

v 

Bhuwanoo — Plaintiff— Respondent 
Second  Appeal  No.  486  of    1927,    Deci- 
ded on  21st  December  1928,  from  decree 
of  Addl.  Dist.,   Judge,    Raipur,   D/-  16th 
June    1927  in    Civil  Appeal    No.    178  ot- 
1926. 
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(a)  Interpretation  of  Statute!— Statutes 
of  limitation  must  be  strictly  conitrued 
against  claimant!, 

The  statutes  of  limitation  are  intended  to 
check  the  tendency  which  litigants  have  of 
dilatoriness  and  such  statutes  must  have  strict 
operation.  [P  75  0  2] 

*  (b)  Limitation  Act,  S,  5— Scope. 

Ignorance  of  law  cannot  be  sufficient  excuse 
for  not  filing  an  application   in  time  .  13   Cal. 
266  Dist.  ;  12  Bom.  920  and  12  All.  461,  Foil. 
.  [P  75  0  2] 

P.  N.  Rudra—tor  Appellant. 

V.  N.  Herlekar — for  Respondent. 

Judgment  —This  appeal  was  filed  by 
Nandoo  on  19th  September  1927  and  was 
fixed  for  hearing  parties  on  14th  Decem- 
ber 1928.  The  appellant  Nandoo  died  on 
8th  August  1928,  leaving  behind  sons  and 
grandsons  of  predeceased  sons  but  no  ap- 
plication on  their  behalf  was  made  with- 
in 90  days  the  period  prescribed  by  law, 
for  bringing  the  legal  representatives  of 
the  deceased  appellant  on  record,  and  ac- 
cordingly the  appeal  abated  so  far  as  the 
deceased  appellant  was  concerned.  The 
legal  representatives  of  a  deceased  appel- 
lant can  apply  within  60  days  from  the 
date  of  abatement  to  set  aside  the  dismis- 
sal and  if  it  is  proved  that  they  were 
prevented  by  any  sufficient  cause  from 
continuing  the  appeal,  the  Court  shall  set 
aside  the  abatement  upon  such  terms  as 
to  costs  or  otherwise  as  it  thinks  fit.  In 
this  case,  three  out  of  thirteen  legal  re- 
presentatives filed  an  application  on  12th 
December  1928,  stating  : 

that  they  wore  not  awaro  that  an  applica- 
tion for  substitution  of  the  legal  representa- 
tives of  the  deceased  appellant  had  to  be  made 
within  3  months  of  his  deat^h  " 
and  prayed  that,  in  the  circumstances,  the 
delay  in  making  the  application  be  con- 
doned. In  short,  the  applicants  plead 
ignorance  of  law,  and  put  forward  this 
ignorance  of  law  as  sufficient  cause  for 
not  making  the  application  earlier. 

The  learned  pleader  for  the  appli- 
cants argued  that  the  mistake  was  bona 
fide  and  was  not  due  to  wilful  negligence 
and  cited  Hero  Chunder  v  Surnamoyi 
(1)  The  learned  pleader  for  the  respon- 
dent cited  Si  tar  am  Paraji  v.  Nimba 
Harishet  (2)  and  Bechi  v.  Ahsanullah 
Khan  (3),  and  argued  that  ignorance  of 
law  cannot  be  considered  sufficient  cause 
for  extending  time.  ID  the  case  reported 
in  Huro  Chunder  Boy  v.  Surnamoyi  (1), 


(1)  [1886]  19  Cal.  266. 
(2) 


[1888]  12  Bom.  320. 

(3)  [18901  12  All.  461=(1890)  A.  W.  N.  149 
(P.B.). 


the  appeal  was  filed  late,  because  the  ap- 
pellant was  under  the  impression  that  the 
appeal  would  lie  to  the  High  Court, 
while,  as  a  matter  of  fact,  on  account  of 
the  reduction  of  the  claim  from  18,000  to- 
5,000  by  the  Court  of  first  instance,  tha 
appeal  could  not  lie  to  the  High  Court 
but  to  the  Court  of  District  Judge.  There- 
was  thus  a  mistake  of  fact  as  well  as  a 
mistake  of  law  in  that  case.  The  case  is 
not  on  all  fours  with  the  present  case  and 
therefore  is  not  applicable.  West  and 
Birdwood,  JJ  ,  held  in  Sitaram  Paraji  v. 
Nimba  Valad  Harishet  (2).  that  : 

"  mere  ignorance  of  law  cannot  bo  recognized 
as  a  sufficient  reason  for  delay  under  S.  5,  Lim. 
Act. 

The  same  point  was  considered  by  Mah- 
mood,  J.  in  Bechi  v.  Ahsanullah  Khan 
(3)  and  he  made  the  following  observa- 
tion in  that  case  : 

"  A  bare  mistake  of  law  is  not  a  sufficient 
cause  within  the  meaning  of  S.  5,  Lim.  Act,  for 
extending  the  period  of  limitation." 

The  statutes  of  limitation  are  intended 
to  check  the  tendency  which  litigants 
have  of  dilatoriness  and  such  statutes 
must  have  strict  operation.  Ignorance  of 
law  cannot  be  sufficient  excuse  for  not 
filing  the  application  in  time  and,  there- 
fore, the  abatement  cannot  be  set  aside 
The  application  is  rejected  I  allow 
Es.  10  as  costs  which  will  be  paid  to  the? 
respondent  by  the  applicants. 

S  N  ./R  K  Application  rejected. 
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KlNKHBDB  AND    STAPLES,  A,  J.  Cs. 

Seth  B  haw  a  rial  and  others  —  Defen- 
dants— Applicants. 

v 

Lachmandas  —  Plaintiff  — Non-Appli- 
cant. 

Misc  Petn.  No.  87  of  1927,  Decided  oa 
22nd  December  1928,  for  leave  to  appeal 
to  Privy  Council,  from  decree  of  A.  J.  C.r 
Nagpur,  D/-  12th  September  1927,  in 
1st  Appeal  No.  49  of  1926. 

*  (a)  Civil  P.  C,  S.  110  (1)— Under  Cl.  1 
besides  value  of  subject-matter  as  given  in* 
plaint,  value  of  subject-matter  in  dispute-of 
appeal  to  His  Majesty  at  the  date  of  decree- 
to  be  appealed  against  must  be  considered. 

In  a  case  coming  under  Cl.  (l),  S.  110,  the 
conjunction  n  and  "  cannot  be  read  as  "  or,"' 
ao  that,  besides  the  value  of  (he  subject-matter 
of  the  suit  in  the  Court  of  first  instance  at  the 
date  of  the  institution  of  the  suit,  the  value  of 
the  subject-matter  in  dispute  on  appeal  to  Hi  a- 
Majesty  in  Council  at  the  date  of  the  decreer 
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liora  which  tho  appeal  to  His  Majesty  in 
Council  is  to  bo  made,  must  be  taken  into 
consideration  24  AH.  174  (P.  C.);  8  M.  I.  A. 
1G9  (P.  C.)  and  42  All.  445,  Foil.  [P  76,  C  2] 

(b)  Civil  P,  C.,  S.  110  (2)  —Value  mult  be 
determined  as  on  date  of  decree  to  be  ap- 
pealed against. 

In  a  case  doming  under  Cl.  (2),  S.  110  the 
value  of  the  property  referred  to  in  it  must  be 
determined  with  reference  to  the  date  of  the 
decree  from  which  the  appeal  to  Hia  Majesty  in 
'Council  is  to  be  made,  44  Cal.  119  and  44 
Bom.  104,  Eel.  on.  [P  76,  C  2,  P  77,  C  1] 

*  (c)  Civil  P.  C..  S.  110,    CU.  (I)  and   (2)— 
"  Subject  matter  "  and,11  property    "  uied  in 
Cli.  1  and  2  respectively  are  not  synonymous 
— "  Property  "  indicates  property  not  in  suit 
or  dispute. 

The  words  "subject-matter  "  and  "property" 
used  respectively  in  Cla.  1  and  2  cannot  be 
treated  as  synonymous  terms.  Tho  word 
11  property  "  in  Cl.  (2)  is  used  there  with  a 
view  to  indicate  property  not  in  suit  or  dispute, 
which  may  be,  directly  or  indireetly,  involved: 
A.  I.  n.  1925  P.  0.  159,  (P.  C.),  Foil. 

[P  77,  C  1] 

*(d)  Civil  P,  C,,  S.  110— Interest  allowed 
but  not  claimable  as  of  right  cannot  be  in- 
cluded in  value. 

The  amount  of  interest  which  a  Court  may 
allow  in  the  exercise  of  its  discretion  but 
which  is  not  claimable  as  of  right,  cannot  be 
included  in  the  value  under  S.  110:  42  All. 
445,  Rtl.  on.  [P  78,  C  2] 

(e)  Civil  P.  C.,  S,  110—  Contract   of    sale— 
-Consideration    or   price  payable  under  con- 
tract ia  its  value. 

The  consideration  or  price  payable  under 
the  contract  of  aale  must  alone  determine  the 
'value  of  the  subject-matter  in  dispute  on  ap- 
peal to  His  Majeaty  in  Council.  [P  79,  C  1] 

(f)  Civil  P.    C.,    S.    110— Suit    mainly    for 
-specific  performance  of  contract — Relief    for 

poisecaion  only  ancillary  —  Possession  need 
not  be  separately  valued. 

Where  a  auit  is  one  for  obtaining  the  main 
ralief  of  specific  performance  of  the  contract 
of  sale,  and  the  relief  of  possession  is  regarded 
-aa  an  ancillary  relief  flowing  from  the  main 
relief,  relief  of  specific  performance  need  not 
be  separately  valued.  [P  79,  C  1] 

*  (g)  Civil  P.  C,.  S.  110  —  New    machinery 
brought    on    property   during    pendency     of 
suit  for  specific  performance — No  mention  of 
it  in    pleadings,   evidence    or   argument — Its 

-value  cannot  be  taken  into  account. 

If  during  the  pendency  of  a  suit  for   specific 

'performance  of  a  contract  of  sale,  new  machi- 
nery is  brought  on  the  premises  in  suit,  of 
which  no  mention  is  made  in  the  pleadings  or 
in  evidence,  or  even  at  argument,  ita  value 

•cannot  be  taken  into  account.  Nag.  Misc. 
Petn.  No.  58  of  1927,  Dist.  [P  79,  0  2] 

Order. — This  is  a  petition  by  the 
-defendants  under  S.  110,  Civil  P.  C  ,  for 
leave  to  appeal  to  His  Majesty  in  Council 
against  the  decree  passed  by  this  Court 
in  First  Appeal  No.  49  of  1926,  directing 
the  specific  enforcement  of  the  contract 


which  the  defendants  had  made  to  reoon- 
vey  and  deliver  into  plaintiff's  possession 
certain  property,  and  also  payment  of 
monetary  compensation.  The  first  Court 
had  refused  to  grant  the  relief  of  specific 
performance  of  the  contract,  and  had 
granted  him  the  alternative  monetary  re- 
lief by  way  of  damages.  The  plaintiff 
came  up  in  appeal  to  this  Court,  and  suc- 
ceeded in  obtaining  the  appropriate 
decree.  The  defendant-appellants  now 
urge  that  the  case  fulfils  the  requirements 
of  S.  110,  Civil  P.  C ,  and  that  they 
should  be  granted  the  necessSry  certifi- 
cate. The  plaintiff  on  the  other  hand, 
contends  that  it  does  not,  and  that  the 
certificate  should  be  refused.  Therefore 
the  question  to  be  considered  is  whether 
this  ia  a  case  which  fulfils  the  require- 
ments of  either  Cl.  1  or  Cl  2,  S  110  of 
the  Code  As  the  decision  of  this  Court 
is  not  an  affirming  decision  we  need  not 
consider  the  applicability  of  Cl.  3  of  the 
said  section. 

It  has  to  be  borne  in  mind  that, 
whereas,  Cl  1  of  the  said  section 
makes  reference  to  the  value  of  the 
1  subject-mattQr  of  the  suit  '  and  also  of 
the  'subject-matter  in  dispute  on  appeal  to 
His  Majesty  in  Council,1  the  second  looks 
only  to  the  value  of  '  property '  to  or  res- 
pecting which  some  claim  or  question  is 
involved  in  the  decree  appealed  against. 
It  will  thus  be  seen  that  in  a  case  coming 
under  Cl.  (l),  S.  110,  Civil  P.  C,  the 
conjunction  '  and  '  is  very  important. 
Both  the  values  must  be  looked  to.  Thej 
word  '  and  '  cannot  be  read  as  '  or  '  : 
cf.  Mohchand  v.  Gunga  Pershad  (l). 
So  that,  besides  the  value  of  the 
subject-matter  of  the  suit  in  the  Court  of 
first  instance  at  the  date  of  the  institu- 
tion of  the  suit,  the  value  of  the  subject- 
matter  in  dispute  on  appeal  to  His 
Majesty  in  Council  at  the  date  of  the 
decree  from  which  the  appeal  to  His 
Majesty  in  Council  is  to  be  made  must,  as 
held  in  Gooroopersad  v.  Juygut  Chunder 
(2)  and  Sahu  Bam  Kumar  v.  Muham- 
mad Yakub  (3),  be  taken  into  conside- 
ration. On  the  other  hand,  in  a  case 
coming  under  Cl  (2)  of  the  said  sec 
tion  the  value  of  the  property  referred 
to  in  it  must  be  determined  with 

~~(1)  [1902]  24  ~Ali7l74~=  29  I.  A7~4~0~^~B    Sar.^ 
247  (P.  0.). 

(2)  [I860]  8  M.  I.  A.   166  =  3    W.  B.   14  =  1 

Sar.  742  =  1  S  ill  her  399  (P.O.). 

(3)  [1920]   42   All.   445   =55  I.  0,   976  =  18 

A.  L.  J.  445. 
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reference  to  the  date  of  the  decree  from 
which  the  appeal  to  His  Majesty  in 
Council  is  to  be  made  :  cf.  Surendra 
Nath  Boy  v.  Dwarka  Nath  Chakravarti 
(4)  and  Raoji  Bhaikaji  v.  Laxmibai  (5). 
Gl  2  which  is  the  alternative  to  the  whole 
of  the  requirements  of  01.  1  does  not 
take  into  account  the'value  of  the  subject- 
matter  of  the  suit  in  the  Court  of  first 
instance,  as  it  existed  at  the  date  of  the 
suit;  the  same  is  necessary  only  for  the 
ipurposes  of  Cl.  1.  Moreover,  the  words 
'subject-matter"  and  "property"  used  in 
the  two  clauses  cannot,  for  obvious  rea- 
sons, be  treated  as  synonymous  terms  re- 
ferring to  the  property  in  diapute  in  the 
suit  or  appeal.  The  absence  of  the  words 
in  suit"  or  "in  dispute"  after  the  word 
"property"  in  Cl.  1  suggests  the  inference 
that  the  word  "property"  'is  used  there 
with  a  view  to  indicate  property  not  in 
suit  or  dispute,  which  may  be,  directly 
or  indirectly,  involved  :  of.  Udoychand 
Pannalal  v.  Guzdar  &  Co.  (6). 

The  first  question  to  be  considered  is 
whether  the  case  fulfils  the  require- 
ments of  Cl.  1  of  the  said  section  As 
already  observed,  for  the  purposes  of  this 
clause,  two  things  are  material  :  (l)  the 
value  of  the  subject-matter  of  the  suit  at 
the  date  of  its  institution  ;  and  (2)  the 
value  of  the  subject-matter  in  dispute  on 
appeal  to  His  Majesty  in  Council  at  the 
date  of  this  Court's  decree.  In  connexion 
with  the  first  value,  our  attention  is 
drawn  by  the  applicants  to  the  valuation  as 
given  by  plaintiff  (non-applicant)  in  para. 
10  read  in  conjunction  with  para.  13  of 
his  plaint  ;  and  with  regard  to  the  second 
to  the  account  as  made  by  this  Court  in 
para  29  of  its  judgment  in  first  appeal 
No.  49  of  1926  Both  these  are  repro- 
duced in  an  annexure  to  this  petition 
marked  statement  A  for  ready  reference 
They  also  refer  to  their  own  valuation  as 
given  in  their  affidavit. 

A  reference  to  para.  1  of  the  judgment 
of  the  first  Court  will  show  how  the 
plaintiff's  claim  was  laid  in  the  plaint. 
He  wanted  a  decree  directing  the  defen- 
dants to  specifically  perform  the  contract 
of  sale  by  executing  a  sale-deed  and  deli- 
vering possession  of  the  land  and  build- 
ings to  him  and  also  to  pay  him  Bs.  2,930. 

~~U)  [1917]  44  Gal.  119=24  C.  L.  J.  350=35   I. 
C.  605=21  C.  W.  N.  530. 

(5)  [1920]    <U=Bom.   104=55   I.   C.   973=22 
Bom.  L.  R.  243, 

(6)  A.  I.  R.  1925  P.  G,  159=52  Cal.    650=52 
I.  A.  207  (P.O.). 


The   following   account   will   show   how 

this  amount  was  arrived  at  : 

Value  of  entire  concern       Bs.  52,000-0-0 

Deduct  value  of   entire 

machinery  ,,    44,111-0-0 

and 
value  of  moveables  .,     1,819-0-0 

Total  Ks.  45,930-0-0- 
The  net  value  of  land  and 
buildings  Bs.    6,070-0-0 


Price  of  machinery  and 
moveables  payable  to 
plaintiff  for  his  Jth 
share 

Price  payable  by  plaintiff 
to  defendant  for  |th 
share  of  land  and  build- 
ings 


Bs.  11,482-8-0-' 


4,552-8-0' 


Bs.    6,930-0  0  • 
Deduct      earnest     money 

received  ,,     4,000-0-0 


Balance  Bs.     2,930-0  0 


It  will  thus  be  seen  that  the  value  as 
put  by  the  plaintiff  on  the  main  relief  of 
specific  performance  of  the  contract  of 
resale  with  a  stipulational  for  possession, 
wasBs  4,552-8-0  and  the  additional  mone- 
tary relief  he  claimed  wasBs  2,930,  their 
total  being  Bs  7,482-8-0  :  see  items  1  and 
2  in  Part  2  of  the  'annexure  marked  state- 
ment A  to  the  petition.  But  in  case  it 
were  held  that  he  was  not  entitled  to 
specifically  enforce  the  contract  and  ob- 
tain possession,  he  asked  that  a  decree 
awarding  him  the  following  alternative 
relief  may  be  passed 

Bs.  7,482-8-0     For  money   due   to    him, 
made  up  of  Bs  '4,552-8-0- 
and  Bs,  2,930 

,,        751-7-0     as  his  share  of  profits 
„     1,100-0-0    as  damages 
,,     1,517-8-0     As  the  price  of    his   own 
Jth    share   of  land    and 
buildings  which  in   that 
case  might    be    retained 
by  defendants 

Bs.  10,851-7-0    Total 

In  para.  10  of  the  plaint  the  plaintiff 
distinctly  stated  that,  as  the  value  of 
the  subject-matter  of  his  suit  so  far  as  he 
claimed  the  specific  enforcement  of  the 
contract  of  resale  and  the  monetary  relief 
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{  which  Jjogethenamounted  to  Rs.  7,482-8-0) 
was  less  than  the  value  of  the  alternative 
relief  regarding  the  return  of  his  Jfch 
share  of  land  and  buildings  and  the  mone- 
tary oUiin,  (which  together  amounted  to 
Rg  10,851-7-0),  he  valued  the  relief  for 
purposes  of  Court-fees  and  jurisdiction 
and  paid  Court-fee  on  the  higher  of  the 
two  alternative  reliefs,  viz.,  on  Rg. 
10,851-7-0,  The  contention  advanced  in 
one  of  the  grounds  of  the  petition,  that 
the  aggregate  of  the  two  reliefs  deter" 
mines  the  value  of  the  subject-matter 
of  the  suit  and  that  S.  17,  Court-fees 
Act  applies  to  such  a  case,  has  not  been 
very  wisely  pressed  at  the  hearing.  It 
is  altogether-untenable.  If,  for  purposes 
of  S,  110,  Civil  P.  0.,  the  words "  value  of 
the  subject-matter  of  the  suit  in  the 
Court  of  first  instance"  are  taken  as  refer- 
ing  only  to  the  main  relief  of  specific 
performance  of  the  contract  of  resale  and 
the  monetary  claim,  then,  the  value  must 
be  taken  to  be  Rs.  7,482-8-0  '(4,552-8-0  + 
^2,930)  only,  or  at  the  most  at  Rs  9,000 
(6,070+2,930)  if  the  value  of  the 
'whole  16  .annas  of  land  and  buildings 
taken  in  place  of  Jths.  If  the  value 
of  the  subject-matter  of  the  suit  is 
to  be  preferably  determined  with  refer- 
ence to  the  higher  alternative  relief  only, 
then  we  think,  Rs.  10,851-7-0  will  re- 
present that  value  But,  even  then,  this 
alone  will  not  serve  the  applicants's  pur- 
pose, as  besides  it  the  value  of  the  sub- 
ject-matter in  dispute  on  appeal  to  His 
Majesty  in  Council  with  reference  to  the 
•date  of  the  decree  of  this  Court  has  also 
io  be  taken  into  account  for  purposes  of 
•01.  1  as  the  use  of  the  conjunc- 
tion "and"  shows.  This  must  necessarily 
refer  to  the  relief  granted  by  the  decree 
of  this  Court  by  which  the  applicants 
-are  aggrieved  and  which  they  wish  to 
dispute  in  appeal  to  His  Majesty  in 
Council.  We  must,  therefore,  ascertain 
-the  value  of  the  subject-matter  in 
dispute  in  appeal  to  His  Majesty 
in  Council. 

The  Court  held  the  plaintiff  entitled  to 
•the  main  relief  of  specific  enforcement  of 
the  contract  to  reconvey  and  deliver  pos- 
session, which  was  valued  in  the  plaint 
at  Rs.  4,552-8-0,  namely,  at  £ths  of 
Bs.  6,070  the  total  value  of  the  land  and 
buildings  payable  under  the  contract  of 
resale.  But  according  to  this  Court  the 
plaintiff  was  liable  to  pay  to  defendants 
Rs,  5,916-12-0,  as  representing  the  Ith 


share  of  Rs.  7,889,  which  it  fixed  as  the 
total  value  of  the  land  and  buildings  to 
be  reconvey ed  instead  of  Rg.  6,070:  so, 
this  sum  of  Rs.  5,916-12-0  set  out  to  re- 
present the  value  of  the  first  relief  by  the 
decree,  namely,  the  specific  enforcement 
of  the  contract  of  resale  and  possession  of 
Jth  sharo  of  land  and  buildings.  The 
value  of  the  second  relief,  namely,  of  pos- 
session of  the  remaining  ifch  share  of  the 
land  and  buildings  granted  by  this 
Court's  decree,  as  set  forth  in  the  plaint 
is  Rs.  1,517-8-0,  but  on  this  Court's  cal- 
culation it  would  be  Rs.  1,972-4-0  (i  of 
7889).  Adding  to  these  two  values,  (i.  e., 
Rs,  5,452-8-0  +  Rg.  1,517-8-0  or  Hs. 
5,916-12-0  +  Rs  1,972-4-0)  Rs.  1,566  on 
account  of  monetary  relief  decreed  in 
this  Court,  the  total  value  of  these 
reliefs  granted  by  the  decree  of  this 
Court  would  como  to  Rs.  7,636  or  Rg. 
9,455.  From  these  calculations,  we  have 
left  out  the  interest  which  this  Court 
allowed  from  the  date  of  the  suit  upto  the 
date  of  its  decree  in  the  exercise  of  its 
discretion.  The  value  of  the  subject- 
matter  in  dispute  on  appeal  to  His  Ma- 
jesty in  Council  exclusive  of  such  interest 
falls  short  of  Rg  10,000.  Thus  the 
second  requirement  of  the  first  clause  is 
not  fulfilled.  It  will  thus  be  seen  that  it 
is  only  if  the  interest,  which  works  out 
at  Rs  750,  is  included,  that  the  said 
value  may  exceed  Rs  10,000.  But  in  the 
absence  of  any  express  or  direct  authority 
of  a  Privy  Council  decision  to  that 
effect,  we  do  not  feel  ourselves  justified 
in  including  in  such  value  the  amount  of 
interest  which  a  Court  may  allow  in  the 
exercise  of  its  discretion  but  which  is  not 
claimable  as  of  right:  cf.  Sahu  Bam  Ku- 
mar v.  Muhammad  Yakub  (3).' 

The  applicants,  however,  contend  that 
the  value  of  the  land  and  buildings  at  the 
date  of  the  decree  of  this  Court  was 
Rs  15,000  and  have  filed  an  affidavit  in 
support  of  their  assertion.  The  non-ap- 
plicant disputes  this  valuation  and  urges 
that  it  is  unnecessary  to  go  into  the  ques- 
tion of  the  value  of  the  property,  as  the 
suit  is  one  for  specific  performance  of  the 
contract  to  resell  and  deliver  possession 
and  the  value'of  the  subject-matter  of  such 
a  suit  is  determined  not  by  any  artificial 
rule  as  to  valuation  adopted  for  the  purpo- 
ses of  Court-fees  or  jurisdiction,  but  by 
reference  to  the  price  of  consideration  ac- 
tually payable  under  the  contract  of  sale, 
as  8.  7,  Cl.  10  (a),  Court -fees  Aot,  would 
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show.  The  consideration  being  the  price 
of  the  property  must,  it  is  urged  be 
treated  as  its  value.  We  accept  this  con- 
tention. Since  the  consideration  for  the 
sale  determines  the  value  of  the  subject- 
matter  of  the  suit  for  purposes  of  both 
Court-fees  and  jurisdiction  in  view  of 
9.  8,  Suits  Valuation  Act,  we  think,  the 
consideration  or  price  payable  under  the 
contract  of  sale  must  alone  determine  the 
valuA  of  the  subject-matter  in  dispute  on 
appeal  to  His  Majesty  in  Council.  In 
this  view  of  the  case  Us.  5,916-12-0 
would  represent  such  value  In  a  suit 
for  specific  performance  of  the  contract 
of  sale  as  here,  where,  the  relief  of  pos- 
session is  claimed,  as  flowing  from,  and 
not  independently  of,  the  relief  of  convey- 
ance of  title,  we  think,  the  suit  must  be 
regarded  as  substantially  one  for  specific 
performance,  and  as  such  governed  by 
S.  7  (10),  Court-fees  Act,  and  the  relief 
for  possession  must  be  treated  only  as  a 
relief  ancillary  or  leading  to  the  subs- 
tantial relief  of  specific  performance. 
Where,  however,  the  possessory  relief  is 
claimed  as  a  relief  independent  oE  the 
contract,  not  flowing  from  the  grant  of 
the  relief  of  specific  performance  of  such 
contract,  the  reliefs  of  specific  perfor- 
mance and  possession  would  in  that  case 
have  to  be  separately  valued,  and  their 
Aggregate  value  would  have  to  be  consi- 
dered as  the  value  of  the  subject-matter 
in  dispute  in  appeal.  But  as  we  have 
held  that  the  present  suit  was  one  for 
obtaining  the  main  relief  of  specific  per- 
formance of  the  contract  oE  sale,  and  the 
relief  oE  possession  is  regarded  as  an  an- 
cillary relief  flowing  from  the  main  re- 
lief, we  think  there  is  no  need  to  order 
any  investigation  in  regard  to  the  market 
value  of  the  land  and  buildings,  at  the 
date  of  this  Court's  decree.  It  will  thus 
be  seen  that  the  case  does  not  fulfil  both 
the  requirements  of  Cl  (l),  9  110, 
Civil  P.  C. 

The  applicants  next  invite  us  to  apply 
Gl  2  to  this  case,  as  they  urge  that  in 
carrying  out  the  directions  oE  this  Court's 
decree,  they  will  have  to  remove  the  new 
machinery,  which  they  say,  they  had 
brought  upon  the  premises  subsequent  to 
the  institution  of  the  suit  and  which  ac- 
cording to  them  is  worth  R*.  60,000,  as 
alleged  in  para.  4  of  their  application  for 
stay  dated  10th  October  1927,  and  their 
affidavit  dated  8th  October  192 1  (in  file  B 
of  First  Appeal  No.  49  of  1926  dated  12th 


September  1927).  We  find  it  stated  in 
the  judgment  in  First  Appeal  that  the 
machinery,  which  was  purchased  by  the 
defendants  from  plaintiff  and  his  part- 
ners, as  per  first  contract  in  suit,  for 
Us.  44,111,  had  already  been  removed  by 
them  to  Sana  wad;  if,  as  they  say,  they 
thereafter  brought  any  other  new  machi- 
nery on  the  premises  during  the  pendency 
of  the  suit,  of  which  absolutely  no  men- 
tion is  to  be  found  in  the  pleadings  or  in 
evidence  or  even  at  the  stage  of  argu- 
ments in  appeal,  they  must  be  deemed  to 
have  done  so  at  their  own  risk;  and  we 
think,  that,  in  law,  they  cannot  make 
that  an  excuse  for  urging  that  the  decree 
of  this  Court,  directly  or  indirectly,  in- 
volves, a  claim  or  question,  to,  or,  res- 
pecting, property  namely,  the  new 
machinery  of  the  value  of  Bs  10,000  and 
upwards.  Wo  are  referred  to  the  deci- 
sion of  another  Bench  of  this  Court  in 
Miscellaneous  Petition  No.  58  of  1927  in 
this  connexion,  but  it  is  not  clear  from 
that  decision  that  the  superstructure 
standing  on  the  plots  in  dispute  there 
was  property  brought  upon  the  premises 
during  the  pedenoy  oE  the  litigation  as  in 
the  present  cise.  We,  therefore,  think 
that  that  decision  does  not  help  the  ap- 
plicants In  this  view  of  the  case  it  is 
unnecessary  to  take  into  consideration 
and  determine  the  value,  of  the  new  ma- 
chinery said  to  be  involved,  at  the  date 
of  this  Court's  decree,  or,  the  costs  of  its 
removal.  We,  therefore,  hold  that  the 
present  case  does  not  fall  under  Cl.  (2), 
S.  110,  Civil  P  C.,  as  well. 

The  application  for  leave  to  appeal  to 
His  Majesty  in  Council  being  thus  un- 
tenable, we  refuse  to  grant  the  certificate 
of  fitness  under  S.  110,  Civil  P.  C  We 
accordingly  reject  the  petition  with  ooats. 
Councel's  fee  Bs.  50 

S.N./R.K,  Petition  rejectedt 
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KlNKHEDE,  A.  J.  0. 
Uttamohand — Appellait. 

v. 
S  ali  gram — Bespondent . 

Second  Appeal  No.  72-B  of  1927,  Deci- 
ded on  llth  September  1928,  from  decree 
of  1st  Addl.  Dist.  Judge,  Akola,  D/-  24th 
January  1927,  in  Civil  Appeal  No.  236 
of  19J6. 
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(a)  Decree — Validity  of  —  Mortgagee  ab- 
andoning hit  claim  against  one  mortgagor — 
His  name  retained  on  record  and  decree 
pasted  against  him  alto— Decree  is  not  bind- 
ing on  that  mortgagor. 

A  voluntary  and  unqualified  Abandonment 
by  a  mortgagee  of  his  claim  against  ono  of  the 
mortgagors  operates  as  unqualified  dismissal 
of  his  suit  so  far  as  that  mortgagor's  inter- 
est is  concerned  although  his  name  is  retained 
on  the  record  and  tho  decree  is  passed  as 
against  him  also.  Tho  mortgage  should  be 
deemed  to  have  been  wiped  out  of  existence  as 
against  that  mortgagor's  interest.  [F  80  G  2] 
(b)  Evidence  Act,  S.  115— Scope. 
Where  a  person  has  successfully  opposed  an 
application  Junder  S.  47,-  Civil  P.-G.,  on  the 
ground  that  that  section  did  not  apply,  he 
cannot  subsequently  raise  a  plea  in  a  suit 
brought  by  the  applicant  that  the  suit  was 
barred  by  S.  47.  [P  80  G  2] 

D.  W.  Kathalay  and  M.  B.  Bo  We— for 
Appellant; 

G.  -B.  Pradhan — for  Respondent. 
Judgment. — This  is  a  second  appeal 
by  the  defendant  who  is  an  assignee  of  a 
mortgage-decree  dated  6bh  January  1922 
passed  on  the  basis  of  a  mortgage  dated 
29th  March  1906  Ex.  P-l  in  mortgage 
suit  No.  28  of  1921  brought  by  the  legal 
representatives  of  the  original  mortgagee 
Sukhdeo  against  the  legal  representative 
of  the  original  mortgagor,  Gangaram  and 
Devsing  and  B  alar  am  The  preliminary 
decree  which  was  passed,  was  based  on  a 
compromise  effected  As  the  result  thereof 
the  present  plaintiffs  were  exonerated 
from  the  decree  and  the  then  plaintiffs 
were  content  with  accepting  a  decree  for 
foreclosure  against  Balaram  and  Sheoram 
The  property  in  suit  was  mentioned  in 
the  decree  as  foreclosed  and  the  then 
plaintiffs  obtained  a  final  decree  and  for- 
closed  and  got  possession  of  the  field  with 
standing  crops  on  14th  October  1923. 
Hence  this  suit  by  the  plaintiffs  for  re- 
covery of  possession  of  the  fields  No.  21/4 
with  crops  on  the  ground  that  the  defen- 
dant had  no  right  to  the  same  under  the 
decree  assigned  to  him. 

The  defence  was  that  the  plaintiffs 
though  discharged  were  retained  on  the 
record,  and  that  the  decree  was  made 
absolute  against  them  as  well  and  that 
the  suit  was  barred  by  3.  47,  Civil  P.  C. 
The  first  Court  held  the  suit  not  barred 
and  passed  a  decree  in  plaintiff's  favour 
for  possession  and  crops  worth  Rs  400. 
The  defendant's  appeal  was  dismissed  by 
the  Additional  District  Judge,  Akola. 
Hence  he  appeals.  I  think  the  appeal 
must  fail.  In  spite  of  the  fact  that  the 
present  plaintiff's  father  Gangaram  was 


one  of  the  mortgagors  of  the   field  in  suit,, 
the  then   plaintiff's   elected   to  obtain  a 
decree  against  the  other  mortgagors  and 
voluntarily    abandoned     their     right    to 
obtain  a  decree,  binding   the   interest   of 
the  present   plaintiffs,    who   were  defen- 
dants   to    the   former   suit.    This   was  a 
voluntary  and  unqualified  abandonment  of 
their  claim  which  must  operate  as  an  un- 
qualified dismissal  of  that  suit  so  as  to  bar 
a  second  suit  by  them  on  the  same  .cause 
of  action.     If  the  suit  having   been  thus 
dismissed,  the  then  plaintiffs  attempted 
to  dispossess  the  present   plaintiffs    from 
possession  of  property  belonging  to   them 
the  latter  is  entitled  to   show  that  they 
have  acquired  immunity  from  all    further 
claim  based  on  the  mortgage      The  defen- 
dant cannot  urge    that    he   has  a  right  to 
retain  possession  of   the   land   until    the 
plaintiffs  offer  to   redeem   him.     So    far 
as  the  plaintiffs  are  concerned   the  mort- 
gage must  be  deemed  to  have  been  wiped 
out  of  existence.     I  think  the   Additional 
District  Judge  was  right  in  holding   that 
the  defendant  could   not   take  up   incon- 
sistent position  and  urge   the   defence   of 
bar  of   S.  47,    Civil   P.  C.,   as   when   the 
plaintiffs  came  in  under   that   section  he 
successfully  maintained  that  that  section 
did  not   apply   and   the   remedy  was   by 
regular  suit.    The  defendant   cannot  blow 
hot  and  cold  in   the  same   breath    as    it 
were. 

The  sole  question  on  which  the  plain- 
tiff's heir  therefore  depended  was  that 
they  were  owners  of  the  field  in  suit  It 
is  clear  from  the  documentary  evidence 
on  record  that  the  field  in  suit  was  the 
exclusive  property  of  Gangaram  and  after 
him  of  his  sons  of  the  plaintiffs  by  virtue 
of  a  partition.  The  defendant's  pre- 
decessor or  for  the  matter  of  that,  the 
defendant  acquired  no  interest  in  the  pro- 
perty in  suit  by  virtue  of  the  foreclosure- 
decree  as  his  judgment-debtor  has  ceased 
already  to  have  any  interest  in  the  pro- 
perty. The  appeal  must  therefore  fail 
with  costs  to  be  paid  by  the  appellant 
who  will  bear  his  own. 


Appeal  dismissed. 
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KlNKSEDE,  A.  J.  C. 

Kaluram  and  others—  Appellants. 

v 

Nagulal  and  others—  Respondents 
Second  Appoal  No.  571  of  1926,  De- 
cided oa  Gth  September  1928,  from  decree 
of  1st  Addl.  Disfc  Judge,  Nimar,  D'-  17bh 
August  1926,  in  Civil  Appexl  No.  3i  of 
1926 

(a?  Hindu  Law— Religious  office— Right 
of  parsaipaa  ii  movaable  property. 

Tli3  right  to  parsaipaa  m  Nimar  is  similar 
to  fcha  pi  la  or  turn  of  worship  at  a  temple  aad 
is  nob  immovable  proparby  bub  ia  movaablo 
property  :  4  Cal.  683  ;  3D  Cat.  227  aad  46  Cal. 
«5,  W.oii.  [P8101] 

(b)  Hindu  Law—  Religious  office— Right 
to  receive  fees  as  pariai  is  not  mere  possi- 
bility—It is  transferable  even  beyond  trani- 
ferrer'a  lifetime  when  transferee  is  possible 
heir  and  co sharer  in  parsaipan— Transfer 
of  Property  Act  S.  6  (a). 

The  right  to  rooaive  ramuaorabion  or  feaa 
for  the  performance  of  certain  gervicas  as  a 
parsii  ia  nob  "  a  moro  possibility  "  aad  caa 
be-the  aabjjcb  of  transfer  30  All.  196,  Appr.\ 
43  Cal:  28,  Ref.  [P  82  0  1] 

It  is  transferable  bjyoni  bho  lifefcima  of  the 
transferor  whoa  tha  transferee,  basidos  being 
a  relation  and  a  possible  heir,  ia  a  holder  of 
a  share  in  tho  paraaipan  in  hia  own  right  and 
has  his  own  turn  by  rotation  of  enjoying  tho 
remuneration  :  6  Bom.  208,  ReL  on  ;  5  N.  L.  R. 
15,  Dist.  [P  82  C  1] 

8  K  Ghosh  —for  Appellants 
TF.  B.  Pendharkar—loT  Respondents 
Judgment— The  right  of  parsiipan 
in  Nimar  is  held  by  the  Court  of  first 
appeal  to  be  transferable  but  its  opera- 
tion was  limited  to  the  lifetime  of  the 
transferrer  on  the  analogy  of  the  right  of 
joshipin  in  Berar  on  the  authority  of 
Rajaram  v.  Waman  (l).  I  think,  the 
lower  Court  erred  in  extending  the  ana- 
logy of  the  right  of  joshipan  in  Barar 
to  this  right  To  the  joshipan  watm 
referred  to  in  Rajaram  v.  Waman  (1) 
cise  certain  property  w.is  attached 
This  one  circumstance  distinguishes  that 
else  from  the  present  one.  Here  there 
is  no  such  thing.  The  lower  appellate 
Court  ought  to  have  held  that  the  right 
to  parsaipan  was  similar  to  the  pala  or 
turn  of  worship  at  a  temple  That  a 
right  to  pala  or  turn  of  worship  is  not 
immovable  property  but  is  moveable 
property  has  been  established  in  Eshan 
Ohunder  Roy  v.  Monmo'uni  Dassi  (2) 
MJo  Kar  v  Makund  Deb  (3)  cited 

ij~[i903j  5  N~~t/R.  15=1 1.  o.  244. 

!2)  [1879]  4  Cal.  683. 


f,\         ll-OI^J       •»      •**!•••      WWW! 

3)  [1912]  8D  Cal.  227=^14  C.  L.  J.  359=11 
I.  C.  884=16  0.  W.  N.  129. 
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with  approval  in  Naraaingha  v.  Pro- 
I  hod  man  (4).  In  view  of  these  recent 
decisions  I  do  not  think  the  view  to  the- 
contrary  effect  that  the  right  to  officiate 
as  a  president  at  funeral  ceremonies  of 
Hindus  is  in  the  nature  of  immovable, 
property  en  bo  held  to 'bo  sived. 

In  Sukhlal  v.  Dishambhar  (5)   it    was 
held  thit  there  is  nothing  in  the  law    tor 
prevent       u      Mahabrahmin    mortgaging 
his  right  to  offerings  recoverable  by  hi  on 
in   his    personal   cipicity.     The   Maha- 
brdihmins  are  members   of   a    sect    which-, 
perform  certain  ceremonies  ani  duties  at 
funerals  of  Hindus      It  was  remarked    at 
p.  199  that  the  offerings  at  a   temple  da 
not  stand  on  the  sime  basis  as  remunera- 
tion   which    Mahabrahmins   receive   for 
the    services     they    perform    at    Hindu, 
funerals.    The  S.  6,  T  P.  Act,  was  quoted 
in  support  of    tin   argument   that   the  so- 
called  right  was  at   least    a   mere   possi- 
bilty  within  the   meaning   of  Cl.   (a)   of 
that  section  and  thit   the  mere   possibi- 
lity wj.3  inoipible  of  being  transferred. 
B  afore  me  reliance  is  placed  by   the    res- 
pondents on  the  cise  of  Puniha   Thakur 
v.    Bindeshwan    Thakur   (6)   and  it    is 
argued    that     the     chance     that  future 
worshippers       will     give     offerings      is- 
a  mere  possibility  and  as  such  it  cannot 
be   transferred.     The    argument    is   tha.6 
no    mm   cm    compel   another    to     make 
voluntary  offerings,  and  as  offerings   are? 
mide  to  a  deity  of   which   the   image   is 
its  visutl  symbol  and  their  appropriation 
by  the  officiating  priest  is  not  a  right    in 
which  he  is  entitled    to    traffic.     But   as 
pointed  out  in   Sukhlal   v     Bishambhar 
(5)  at  p.  198  where  the   remuneration   is- 
received    for    certain    duties     and      the 
amount    largely    depends    upon    the   sur- 
rounding   circumstances,    the   generosity 
of  the  person  getting  the  duties  and   ser- 
vices performed  at  the  funeral   and   very 
probably  the  wealth  and  position   of   fcho 
deceased,  the  offering  could  not  be  called 
purely    voluntary      No   doubt    there    is 
no  obligation  on   any    person    to  employ 
any  particular  Mahabrahmin     No  Maha- 
brahmin  could    bring   a    suit    to   compel 
any  person  carrying   out    tho   funeral    to> 
employ  him  and  it    is   probable   that    in 
the  absence  of   a   special   agreement     a 

(4)  [1919J  46  Cal.  453=47  I.  C.  25=22  C.  W. 

N.  994. 
(!5)  [1917]  39  All.  196=37  I.  C.  661=15  A.  L. 

J.  41. 
(6)  [1915]  43  Cal,  28=28  I.  C.  673-19  C.  W. 

N.  580. 
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Mahabrahmin  could  not  bring  a  suit 
against  another  Mahabrahmin  for  fees 
received,  This  shows  that  the  right  to 
receive  remuneration  or  fees  for  the  per- 
formance of  certain  services  as  a  parsai 
jia  not  "  a  mere  possibility  "  and  can  bo 
jfcho  subject  of  transfer.  If  it  is  property 
of  a  transferable  nature,  and  is  move- 
able  property  the  provisions  of  S.  54, 
IT.  P.  Act,  has  no  application  to  its 
transfer. 

The  next  question  is  whether  it  is 
transferable  beyond  the  lifetime  of  the 
tranaferrer.  This  question  is  well  dis- 
cussed in  Mancharam  v  Pran  Shankar 
'(7)  where  it  was  held  that  Lhat  such 
rights  are  heritable,  partiablo  and  even 
transferable.  Alienation  by  divided 
>member  of  a  Hindu  family  to  his  rela- 
tions of  the  right  of  worshipping  a  god- 
dess and  receiving  a  share  of  the  offering 
was  upheld,  on  the  principle  that  the 
purchasers  were  persons  standing  in  the 
lino  of  succession  In  that  case  the  pur- 
chaser was  not  the  next  heir  but  only  a 
possible  heir.  This  condition  is  duly 
fulfilled  in  this  case  by  the  appellant 
who  besides  being  a  relation  and  a  ^pos- 
sible heir  is  a  holder  of  an  8  as  share  in 
the  parsaipan  in  his  own  right  and  has 
his  own  turn  by  rotation  ef  enjoying  the 
remuneration  "  fees  payable  for  the  ser- 
vices to  be  rendered."  In  view  of  the 
existence  of  the  special  agreement  as  to 
•enjoyment  of  their  rights  by  rotation, 
I  think  the  present  appellant  had  every 
right  to  acquire  the  rights  of  the 
deceased  Nana  by  the  transfer  dated 
21st  February  1921  and  to  sue  the  defen- 
dants for  their  obstruction  to  the  exer- 
oise  of  his  rights  to  realize  the  fees  which 
were  wrongfully  received  by  them,  in  so 
far  as  they  related  to  the  4  as.  share 
purchased  by  him  from  Nana.  The 
death  of  Nana  could  not  put  an  end  to 
the  right  of  the  transferee  The  plain- 
tiff had  therefore  every  right  to  main- 
tain the  suit.  For  all  thqse  reasons  I 
hold  that  the  lower  appellate  Court's 
•decree  dismissing  the  suit  should  be 
reversed  and  that  of  the  first  Court 
decreeing  the  claim  to  the  extent  it  did, 
restored  with  proportionate  costs  in  all 
the  three  Courts  to  be  paid  by  the  defen- 
dants who  will  bear  their  own. 

M.N./H-K.  Appeal  allowel. 


(7)  [1891]  6  Bom.  2J8, 


#  A.  I.  R.  1929  Nagpur  82 

MAGNATE,  A.  J.  C. 

Kundanmal  Hansraj— Appellant 

v. 

Mt  Aziz  Beg  am  aid  others — Respon- 
dents. 

Misc.  Appeal  No.  22-B  of  1928,  Deci- 
ded on  1st  November  1928,  from  order  of 
Addl.  Dist.  Judge,  Khamgaon,  D/-  13th 
April  1928,  in  execution  case  arising  out 
of  Civil  Suit  No  1  of  1926,  D/-  4th 
February  1926. 

*  Civil  P.  C.,  O.  21,  R.  57  —  Execu- 
tion proceedings  struck  off  after  attach- 
ment at  instance  of  decree-holder — Attach- 
ment is  ended  in  spite  of  contrary  direction. 

An  executing  Court  passed  the  following 
order.  Decree-holder  by  pleader.  Judgment- 
debtor  absent.  Case  struck  off  as  infructuous 
at  decree-holder's  instance.  Costs  on  judg- 
ment-debtor. Property  to  continue  under 
attachment. 

Held  .  that  the  order  passed  cannot  possibly 
be  interpreted  as  an  order  adjourning  bho  pro- 
ceedings bo  a  future  date  in  spite  of  the  er- 
roneous direction  that  the  property  should 
continue  under  attachment.  The  attachment 
is  at  an  end  and  it  must  bo  held  to  bo  an 
order  dismissim?  the  application.  41  All.  157 
Foil.;  A.  I.  LI.  11)22  All.  62,  Dist.  [P  82  0  2] 

M.  B.  Niyogi — for  Appellant. 

Judgment, — The  point  which  I  have 
to  decide  is  whether  the  attachment  of 
certain  property  subsisted  after  the  ex- 
ecuting Court  hid  passed  an  order  on  the 
following  terms: 

11  19th  February  1927.  Decroo-holdor  by 
Mr.  Shenabekor,  Judgment-debtor  iibaent 
Case  struck  oii  as  infructuous.  Costs  on  judg- 
ment-debtor. Property  to  continue  under  at- 
tachment." 

In  Dildar  Husain  v  Sheo  Narain  (l) 
Richards,  C.  J  ,  and  Tudball,  J.  decided 
that  the  effect  of  an  order  in  very  similar 
terms  was  that  the  attachment  came  to 
an  end.  I  agree  with  the  reasoning  con- 
tained in  this  report.  When  a  decree- 
holder  does  not  desire  to  proceed  with 
an  application  for  execution,  the  Court 
under  0  21,  B,  57,  Sch.  1,  Civil  P.  C 
must  either  (l)  dismiss  the  application, 
with  the  result  that  the  attachment 
ceases  or  (2)  for  any  sufficient  reason  ad- 
journ the  proceedings  to  a  future  date. 
The  order  passed  in  this  case,  cannot 
possibly  be  interpreted  as  an  order  ad- 
journing the  proceedings  to  a  future  date 
in  spite  of  the  erroneous  direction  that 
the  property  should  continue  under  at- 
tachment. It  must  be  held  to  be  an 

:49  I, Ton  13^1? 


_      1     All,     157: 
A,  L.  J.  59, 
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order  dismissing  the  application.  In 
Muhammad  Mubarak  Husain  v,  Sahu 
Bimal  Prasad  (2)  tho  order  was  to  the 
effect  thab  the  execution  case  should,  for 
the  time  being,  bo  dismissed  but  the 
attachment  should  remain  in  force.  It 
may  well  be  that  an  order  in  those  terms 
though  not  a  proper  order,  bears  a  closer 
relation  to  an  order  adjourning  the  pro- 
ceedings to  a  future  date  than  it  does 
to  afe  order  finally  dismissing  the  appli- 
cation The  learned  Judges,  who  held 
that  the  order  which  they  were  consi- 
dering did  not  cause  the  attachment  to 
coase,  based  their  decision  on  the  word 
"  filhal",  for  the  time  being,  in  the 
order. 

I  therefore  find  that  the  effect  of  the 
order  in  the  present  case  was  that  the 
attachment  ceased  The  appeal  before 
me  is,  therefore,  dismissed  without  notice 
to  the  respondents 

MN./RK.  Appeal  dismissed. 

(2)  A,  iVnTToJ^All. ^2=44  AU.21i~ 
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STAPLES,  A  J.  C 

Mahasingh  an'l  another — Defendants  — 
Appellants. 

v. 

Man  Singh — Plaintiff — Respondent 
Second  Appeal  No.  705  of  1927,  Deci- 
•dol  on  21th  September  1928,  from  decree 
of  DisL  Judge,  Hoahangabad,  D/-  8th 
November  1927,  in  Civil  Regular  Appeal 
No.  94  of  1927. 

(a)  Landlord  and  Tenant — Malguzar  ii  en- 
titled to  rent   from    person  in   possession    in 
•aba^ncjB  of  rent-fres  grant. 

A  malguzar  of  a  village  is  entitled  to  re- 
cover rent  from  a  poraon  in  possession  of  the 
land  in  the  absence  of  proof  of  renl-free  grant 
15  C.  P.  L.  R.  9,  Foil.  [P  83  0  2] 

(b)  Family  »-ttl«m«nt — It    cannot  be  pre- 
-sumsd  from  pleadings  unless  proved. 

A  family  arrangement  mast  ba  proved  as 
well  aa  pleaded,  and  it  cannob  be  presumed  in 
the  absence  of  any  evidence:  A.  I.  R.  1928 
AIL  G5,  Ref.  [P  84  0  Ij 

(c)  Landlord    and  Tenant — Land  given  for 
maintenance  muafi   khairaki   to  a  peraon   by 
family   arrangement — Settlement  entry  that 
land  will  continue  as  such   till    village  con- 
tinued with  the  then  malguzar'i  family  does 
not  create  perpetual  rent-free  grant— Heirs 

•of  such  person  are  liable  to  pay  rent, 

A  get  tie  me  at  entry  itself  is  no  evidence  of 
'title.  Whero,  therefore,  a  laud  haa  been  given 
i>y  family  arrangement  to  a  dertain  parson 
(for  maintenance  muafi  khairafci,  a  note  by  the 


Settlement  Officer  in  the  wajib-ul-arz,  daring 
'the  lifobima  of  such  person  that  the  land  will 
bo  according  to  the  condition  of  wajib-ul-arz 
until  tho  village  is  held  by  the  then  malguaar 
or  his  descendants,  does  not  prove  thab  a  per- 
patua)  rent-free  grant  was  made  and  the  land- 
lord is  entitled  to  recover  rent  from  the  heirs 
of  thi  parson.  13  N.  L.  R.  179,  Dist.  and  15 
C.P.L.B,  VtRel.  on.  [P  84  C  1,  2] 

S.  B.  Ookhale — for  Appellants. 

J.  Sen — for  Respondent 

Judgmeat. — This  second  appeal  is 
with  regard  to  si  suit  brought  for  arrears 
of  rent  of  certain  land.  The  contention 
was.  that  the  defendant-appellants  were 
entitled  to  hold  that  land  free  of  rent 
That,  however,  has  been  held  against 
them  in  both  the  lower  Courts,  and  they 
have  now  preferred  a  second  appeal. 
Admittedly  the  plaintiff-respondent  is  the 
raalguz&r  of  the  village  and  the  appel- 
lants are  in  possession  of  the  land  for 
which  the  rent  is  claimed.  Appellants, 
however,  contend  that  this  land  is  muafi 
khairati,  and  they  are  entitled  to  hold 
it  free  of  rent.  It  is  admitted  that  the 
village  belonged  to  one  Ealu  Fatel,  that 
on  his  death  there  appears- to  have  been 
some  agreement  or  settlement  between 
one  Hamir  Singh  and  Rajo  Put  el  an,  the 
widow  of  Kalu,  and  Jasodi,  the  daughter 
of  Kalu.  Mutation  of  the  village  was 
effected  in  tho  name  of  Hamir  Singh  in 
that  year  and  according  to  the  agreement 
fields  Nos.  20  and  22,  of  an  area  of  20.25 
acres,  in  the  village  were  granted  to  the 
daughter,  Jasodi,  for  her  maintenance  as 
muafi  khairati  The  plaintiff's  case  was 
that  the  grant  was  only  for  the  life  of 
Jasodi,  whilst  the  appellants  contended 
that  it  was  a  grant  free  of  rent  to  Jasodi 
and  her  descendants  for  as  long  as  the 
raalguzari  remained  in  the  family  of  the 
plaintiff. 

I  am  of  opinion  that  the  view  taken 
by  the  lower  Courts  is  correct,  and  the 
plaintiff-respondent  is  entitled  to  demand 
rent  from  the  appellants.  There  is  no 
justification  for  the  pica,  put  forward  by 
the  appellants  that  their  mother  Jasodi 
was  entitled  to  succeed  to  her  father  as 
his  daughter  nor  has  evidence  on  that 
point  been  adduced.  Similarly,  there  is 
no  evidence  for  the  alleged  fuinily  arrange- 
ment and  no  witnesses  have  been  ex- 
amined. A  reference  was  made  to  the 
recent  ruling  in  Sidh  Qopal  v.  Bihan- 
lal  (1),  about  family  arrangement,  but  in 
any  case  a  family  arrangement  must  be) 

(1)  A.I.R.  1928  All.  C*=50  All.  934. 
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proved  as  wall  as  pleaded,  and  ifc  cannot 
be  presumed  in  the  absence  of  any 
evidence 

It  may  be  noted  that  the  first  ground 
in  the  memorandum  of  appeal  was  ad  • 
mitted  in  argument  to  be  a  mistake 
and  was  given  up.  The  argument  put 
forward,  however,  was  that  the  muafi 
khairati  was  to  continue  as  long  as  the 
raalguzari  remained  in  the  plaintiff's 
family  Reliance  was  placed  on  Ex  P-6 
which  is  a  copy  of  an  order  in  a  revenue 
case  in  the  Court  of  the  Settlement 
Officer  and  on  Ex  D-3  which  is  a,  copy 
of  the  wajib  ul-arz  in  which  there  is  u. 
note  made  by  the  Assistant  Settlement 
Officer  t  do  not  think,  however,  that 
either  of  these  documents  by  themselves 
support  the  appellants'  case  In  Ex  P-6 
it  is  simply  stated  that  unless  the  mal- 
guzars  recover  rent  actually  through  the 
Court  or  even  privately  the  muafi  khai 
riiti  tenure  cannot  be  extinguished  and 
the  attestation  entry  will  therefore  stand 
but  this  is  surely  what  the  plaintiff  has 
done  in  the  present  case.  In  Ex.  D-3 
there  is  a  note  by  the  Assistant  Settle- 
ment Officer  that  the  land  will  be  con- 
tinued to  be  according  to  the  condition 
of  the  wajib-ul-arz  until  the  village  is 
held  by  the  present  malguzar  and  his 
legal  descendants  On  the  other  hand, 
this  is  a  note  by  (he  Assistant  Settlement 
Officer,  and  cannot  by  itself  confer  any 
title.  A  settlement  entry  itself  is  no 
evidence  of  title  and  at  the  time  when 
that  note  was  made  Jasodi  was  still 
alive  The  question  of  title  was,  there- 
fore, not  decided  by  the  Settlement  Officer 
nor,  in  fact,  was  ifc  to  be  decided,  and  the 
entry  of  muafi  khairati  was  repeated 
from  former  papers  as  it  was  not  shown 
to  be  incorrect  Nor  do  I  think  the 
ruling  in  Ramprasad  v.  Mt  Jayoti  (2), 
will  really  support  the  appellants/  be- 
cause in  that  case  the  order  of  the  Settle- 
ment Officer  clearly  stated  that  the  peti- 
tioner should  be  recorded  in  the  wajib- 
ul-arz  as  a  privileged  occupancy  tenant 
holding  rent-free  in  lieu  of  haq  in  the 
village  income.  In  the  present  case 
there  is  no  suoh  entry  nor  has  it  been 
held  that  there  was  any  such  haq.  On 
the  appellants'  own  showing  the  muafi 
khairabi  was  only  granted  as  a  family 
arrangement  and  that  arrangement  was 
to  hold  good  during  the  lifetime  of 
Jasodi.  I  agree  with  the  lower  Courts 
T2)  [191T]  13  N."  L,  R.  179=42  I,  0.  292. 


that  there  are  no  grounds  for  holding;' 
that  a  perpetual  rent-free  grant  wast 
made. 

In  that  case,  then,  the  plaintiff  iff 
clearly  entitled  to  recover  rent  and  the- 
lower  Courts  rightly  followed  the  ruling 
in  Tikaram  v.  Budliu  (3).  I  am  of  opi- 
nion that  the  matter  has  been  correctly 
decided.  There  is  no  force  in  appeal^ 
The  appeal  is  dismissed  with  o?sts 

it  K,  Appeal  dismissed 

(•3)  [1002J  15  C.  P. ~I^R^9. 


*  A.  I  R.  1929  Nagpur  84 

MOHIUDDIN,  A,  J.  C. 
Emperor 

v. 
Tukaram — Non- Applicant. 

Criminal  Bef.  No  235  of  1928,  Decided* 
on  llth  September  1928,  made  by  Addl. 
Session  Judge,  Nagpur,  on  14th  June- 
L928,  in  Sessions  Trial  No.  8  of  1928 

*  (a)  Criminal  P.  C.,  S.  307— Jury  unani- 
mously returning  verdict  of  not  guilty — 
Judge  disagreeing — He  must  ask  jury  to  give- 
reasons  for  disbelieving  prosecution  evidence- 
for  High  Court's  information. 

Where  a  jury  returns  a  unanimous  vordiofc 
of  not  guilty  against  bhe  accuaed  and  the 
Judge  is  of  opinion  that  the  verdict  of  the  jury 
is  manifestly  wrong,  he  ought  to  ask  the  jury 
to  abate  their  reasons  for  disbelieving  the  pro- 
secution evidence,  and  ought  to  record  it  for- 
tho  information  of  the  High  Court.  [P  85  0  1] 

(b)  Criminal  P.  C.,  S.  307— Scope. 

Criminal  Procedure  Code  does  not  pub  the 
opinion  of  the  jury  on  any  higher  plane  than- 
the  opinion  of  the  Judge,  and  both  should  be 
given  due  weight  .  A.I.R.  1928  Cal.  732,  Foil. 

[P  85  0  2} 

G.  P.  Dick— lor  the  Crown. 

Jems— for  Non-Applicant. 

Judgment. — This  is  the  case  of  Tuka- 
ram Fatil,  which  has  been  referred  to 
this  Court,  under  S  307,  Criminal  P.  C., 
by  the  learned  Additional  Sessions  Judge 
of  Nagpur.  Tukaram  was  tried  on  two 
charges,  one  under  8  147,  I.  P,  C.f  and 
the  other  under  S  307/149,  I.  P.  C.  The 
jury  unanimously  found  him  not  guilty 
under  both  tbe  sections.  Besides  Tuka- 
ram, there  were  27  other  persons  who 
were  also  tried  on  the  same  ohargss,  for 
which  Tukaram  was  tried.  The  jury 
returned  a  unanimous  verdict  of  guilty 
against  16  accused.  The  learned  Sessions 
Judge  accepted  the  verdict  of  the  jury 
against  27  accused  and  disagreed  with  thai 
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jury,  BO  far  as  their  verdict  against  Tuka- 
Tam  was  concerned.  He  was  of  opinion 
that  Tukaram  was  guilty  undfer  S.  147 
And  326/149,  I.  P.  C. 

This  case  has  been  referred  to  this 
Court,  under  S.  307,  Criminal  P.  C.,  and 
in  dealing  with  fche  case,  I  have  to  keep 
in  view,  sub-S.  (3),  S.  307,  Criminal 
P.tC.,  which  runs  as  follows  : 

11  In  dealing  with  the  case  so  submitted, 
the  High  Court  may  exorcise  any  of  the  powers 
which  it  may  exeroiso  on  an  appeal,  and  sub- 
ject thereto  it  shall,  alter  considering  the 
entire  evidence  and  after  giving  duo  weight  to 
the  opinion,  of  the  Seasiona  Judge  and  the 
jury,  acquit  or  convict  such  accused  of  any 
offence  of  which  the  jury  could  have  convicted 
him  upon  the  ohargo  framed  and  placed  before 
it,  ana,  if  it  convicts  him,  may  pass  such  sen- 
tence aa  might  have  been  passed  by  the  Court 
of  Session.  " 

The  terms  of  the  section  are  fairly  clear. 
This  Court  is  first  called  upon  to  consider 
the  entire  evidence,  and  then  give  due 
weight  to  the  opinion  of  the  Session  Judge 
and  to  the  opinion  of  the  jury  I  must* 
therefore  consider  the  entire  evidence 
first.  (Here  the  judgment  discussing  the 
evidence  concludes).  Tukaram's  presence 
at  the  scene  of  the  occurrrence  has  been 
satisfactorily  proved.  Ho  was  a  member 
of  the  unlawful  assembly,  which  came 
from  Khairi  to  Marajghat  bridge  and 
assaulted  the  ten  persons  who  received 
injuries.  The  assailants  were  armed  with 
lathis  and  guns,  which  were  used.  Griev- 
ous hurt  was  caused  to  Sadoo  and  Sitrya 
The  members  of  the  unlawful  assembly 
knew  it  to  be  likely  that  grievous  hurt 
will  be  caused  Tukaram  has  thus  com- 
mitted the  offences  under  8s  147  and  325 
read  with  S.  149,  I,  P.  C 

In  a.  case  of  this  sort,  where  a  jury  re- 
turned a  unanimous  verdict  of  nob  guilty 
against  the  accused  and  the  Additional 
Sessions  Judge  was  of  opinion  that  the 
verdict  of  the  jury  was  manifestly  wrong, 
he  ought  to  have  asked  the  jury  to  state 
their  reasons  for  disbelieving  the  prose- 
cution evidence,  and  ought  to  have  re- 
corded it,  for  the  information  of  this 
Court  The  reasons,  most  probably  were 
the  same  or  bimilar,  as  were  urged  before 
me,  by  the  learned  counsel  for  the  appel- 
lant. The  point  of  view  from  which  re- 
ference under  S.  307,  Criminal  F.  C 
flhould  be  considered  by  the  High  Court 
has  been  the  subject  of  numerous  judicial 
decisions  and  the  learned  counsel  for 
Tukaram  cited  Emperor  v.  Kankaya  (l), 

ft)  A.I.R.  1926  Nag,  308=22  N.L.B.  4?. 


Emperor  v.  Dhananjoy  Raha  (2),  and 
Emperor  v.  Akbar  Moola  (a).  These 
cases,  lay  down  rules  of  guidance,  which 
may  be  followed  in  deciding  rateenoea 
under  S.  307,  Criminal  F.  C.,  but  the  law 
on  the  point  is  very  clear  and  explicit,  as 
laid  down  in  S.  307  (3),  Criminal  P.  C. 
As  pointed  out  by  Cuming  and  Gregory, 
J  J.,  in  Emperor  v  Bam  Chandra  Roy  (4), 
"  tho  Code  would  not  seem  to  pnt  the  opinion 
of  the  jury  on  any  higher  plane  than  the 
opinion  of  the  Judge,  and  both  ohould  bo  given 
due  weight.  " 

The  jurors  accepted  the  prosecution 
story  regarding  the  riot  and  rejected  the 
defence  version  about  it,  by  giving  a  ver- 
diot of  guilty  against  16  persons.  There 
was  overwhelming  evidence  on  record 
finding  conclusively  the  presence  of  Tuka- 
jam  with  the  riotery,  and,  therefore,  no 
other  conclusion  was  possible  except  that 
he  was  also  guilty.  The  verdict  of  the 
jury  was  not  only  manifeatly  wrong  but 
perverse. 

I  have  considered  she  entiie  evidence 
and  have  given  due  weight  to  the  opinion 
of  the  Sessions  Judge  and  the  jury,  and 
find  that  Tutf^rAin  ia,  guilty,  under  S.  147, 
and  under  S.'  325  read.wjth  .8-  14U,  I.  F.  C. 
In  view  of  the  serious  nature  of  the 
offence,  and  also  taking  into  consideration 
th  fact  a  that  Tukaram  is  u.  respectable 
man,  who  had  to  bear  the  anxiety  and 
worry  of  a  protracted  criminal  trial,  I 
sentence  Tukaram  to  undergo  rigorous 
imprisonment  for  six  months  and  to  pay 
a  fine  of  Bs.  2,500,  and  in  default  of  pay- 
ment of  fine,  to  undergo  further  rigorous 
imprisonment  for  three  months,  for  each 
offence.  The  sentence  of  imprisonment 
shall  run  concurrently  Tho  accused  must 
surrender  to  his  bail  l.o  serve  out  the 
sentence. 

HN./HK  Order  accordingly. 

(2)  A.I.R.  1924  Gal.  321=3oTCal,  847. 

(3)  A.I.R.  1924  Gal.  449=51  Gal.  27 J. 

(4)  A.I.R.  1928  Cal.  732-55  Gal.  879. 
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FlNDLAY,  J    C. 
S.  R   Pandit— Applicant. 

W.  B.  Pandit— Non-Applioaut 
Misc.  Petn.  No  7  of  1928,   Decided   on 
28th  April  1928,  for  leave  to  appeal   to 
Privy  Council   from  decree  of    Findlay. 
3.  C  ,  in  First  Appeal  No  64  of  1926. 
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*(«)CivilP.  C.,  S.  110— CUim  in  suit 
for  leu  than  RB.  10,000 — Findingl  on  ques- 
tion •  relating  to  other  property  valued  at, 
more  than  RB.  10,000  recorded  but  not 
necetsary  -for  decision  of  suit —  Subject- 
matter  of  suit  IB  not  more  than  RB.  10,000. 

Where  the  real  claim  in  suit  IB  ndt  more 
than  RB.  10,000,  the  mere  fact  that  the  Court 
has  recorded  findings  on  other  questions 
relating  to  other  property  worth  more  than 
Rs.  10,000,  not  at  all  necessary  for  the  deci- 
sion of  the  suit,  does  not  make  the  subject- 
matter  of  the  suit,  worth  more  than  Rs.  10,000. 

[p  ac  c  2] 

*(b)  Civil  P.  C.,    5.     110  -  Trifling    ac 
count  adjustments    made — Judgment    agree- 
ing   with     findings     of     the      Court    below  — 
Judgment  is  an  affirming  one 

Where  some  trifling  account  adjustments 
are  mado  in  the  matter  of  interest  and  the 
like,  but  the  judgment  on  all  essential  points 
agrees  with  the  findings  of  the  Court  beloft 
6n  the  merits,  the  judgment  must  be  treated 
as  an  affirming  one  :  A  I.  B.  1921  All. 
270  ;  A.  I.  R.  1922  All.  89,  Ref.  ;  A.  1.  R. 
1922  Cat.  31G  and  8  C.  W.  N.  294,  Foil. 

[F87  (T1J 

#(c)  Civil  P.  C,  S.  110  —  Findings  on 
question  of  law  quite  immaterial  to  decision 
of  suit — No  point  of  law  for  decUion  of 
suit  itself — No  appeal  lies. 

Where  in  a  sujt  some  findings  involve  ques- 
tions of  law,  but  they  arc  quite  immaterial  to 
the  decision  of  that  suit  which  t  of  itself  does 
not  involve  any  question  of  law,  no  appeal 
lies  to  tho  Privy  Council.  [P  87  C  2] 

R.  N.  Padhye—ior  Applicant 

H.  S.   Gourt    and  .4,  D.  Mandc  —  foi 
Non-applicant 

Order. — The  applicant  desires  leave 
to  appeal  to  their  Lordships  .of  tho 
Privy  Council  against  the  judgment  and 
decree  of  Findlay,  J.  C  ,  dated  8fch  Octo- 
ber 1927  in  first  Appeal  No  64  of  1926. 

It  is  necessary  here  to  repeat  the  facts 
of  the  last-mentioned  case  As  is  ap- 
parent from  the  judgment,  the  suit  was 
one  for  village  profits  for  three  years  by 
a  recorded  cosharer  of  mouza  Dhaba 
against  tho  present  applicant  who*  was 
the  duly  recorded  lambardar  As  is 
apparent  from  para.  7  of  Findlay,  -J.  CPs 
judgment  tho  case  for  the  village  pro- 
fits, as  it  was,  could  have  been  decided 
purely  on  the  question  of  whether  these 
profits  were  due  or  not  due,  the  parties 
admittedly  being  the  recorded  cosharers 
and  the  present  defendant-applicant  be- 
ing the  lambardar  The  Judge  of  tho 
first  Court  had,  however,  recorded  find- 
ings on  many  other  questions  concerning 
the  whole  family  property  and  in  para,  7 
of  his  judgment  Findlay,  J.  C.,  also  consi- 
dered these  matters  in  the  hope  that  the 


said  findings  might  restrict.  If  not  pre- 
vent, further  litigation  between  the  par- 
ties At  the  same  time,  the  judgment 
in  question  made  it  clear  that  these 
findings  were  not,  in  reality,  necessary 
for  the  decision  of  the  suit  which  was 
in  essence  and  in  reality,  purely  one  for, 
three  years'  profits  of  the  village  in 
question. 

In  tho  present  application,  it  has  first 
of  all  been  urged  that  the  subject-matter 
of  the  present  suit  is  Es  10,000  or  up- 
wards. That  is,  in  our  opinion,  an 
impossible  contention  on  the  record  as  it 
stands  For  this  purpose  we  must  only 
have  regard  to  the  amount  of  village 
profits  claimed  in  the  plaint  and  this 
amount  was  admittedly  below  Rs.  10,000. 

It  has  noxt  boon  urged  that,  in  any 
event,  the  decree  or  final  order  involves, 
directly  or  indirectly,  property  worth 
R&.  10,000  or  .over,  and  we  have  been 
referred  to  the  decision  in  Srt  K**kan 
Lai  v.  Kashmiro  (l)  in  this  connexion. 
Even  if  we  accept  that  decision  as  cor- 
rect exposition  of  the"  law,  it  is  obvious- 
that,  for  the  reason  above  mentioned, 
findings  given  on  the  questions  of  re- 
union, the  alleged  will  by  tho  father  of 
of  the  parties,  tho  family  settlement  and 
the  like  were  not  in  reality,  essential  for 
the  decision  of  the  suit  in  question. 
From  this  point  of  view,  therefore,  it 
cannot  be  said  that  the  decree  or  final 
order  necessarily  involves  a  claim  or, 
question  relating  to  property  worth 
lls  10,000  or  over  The  remaining  pro- 
perty belonging  to  the  family  is,  in 
reality,  not  involved  at  all  in  the  pres- 
ent auit  whtch-  was-  tried  in  n  Cbnrfr  of 
Subordinate  Judge  with  a  jurisdiction 
limited  to  Hs  10,000  only  It  is  not  in 
dispute  that  the  value  of  the  estate  or 
even  of  the  share  which  either  party  to 
this  proceeding  may  lay  claim  to  would 
be  worth  mare  than  Rs.  10,000  There- 
fore, in  our  opinion,  it  cannot  be  said 
that  the  decision  of  the  case  by  this 
Court  in  any  way,  necessarily  involves 
the  remaining  question  of  the  property 

It  has  even  been  urged  in  this  Court 
that  the  value  of  the  two  anna  eight  pie< 
share  of  mouza  Dhaba  would  bo  worth 
more  than  Rs.  10,000.  This  contention 
is  an  utterly  impossible  one  on  the  plead- 
ings and  evidence  on  record  and  requires 
no  serious  discussion 

(1)  [1913]  85  All.  445=21    I.   C.   617=11    ±, 
L,  J,  054, 
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The  next  contention  urged  is  that  the 
(decision  of  this  Court  was  not  an  affirm- 
ing one.  We  are  also  unable  to  accept 
{this  contention.  It  is  true  that  Find  lay, 
|J.  G  ,  made  some  trifling  account  ad  just - 
jmonts  in  the  matter  of  interest  and  the 
jlike,  but  the  judgment,  on  all  essential 
points,  agreed  with  the  findings  of  the 
Court  below  on  the  merits  and,  in  our 
opinion,  the  present  judgment  must, 
fchirefore,  be  treated  as  an  affirming  one. 
We  are  aware  of  the  decision  in  Bhag- 
wan  Singh  v,  Allahabad  Bank  Ltd  (2) 
which  so  far  supports  the  contention 
urged  on  behalf  of  the  applicant,  but  the 
present  case  is,  in  our  opinion,  in  this 
connexion  much  more  parallel  to  the 
decision  of  the  same  High  Court  in 
Kamal  Nath  v  Bithal  Das  (3)  The 
modificalicno  made  in  the  decree  in  this 
Court  were  trifling  ones  in  favour  of 
then  appellant  and  now  applicant  In 
any  event,  however,  we  are  inclined  to 
the  view  taken  by  the  Calcutta  High 
Court  in  this  connexion  :  cf  Chaitanya 
Charan  v  Mohammad  Yusuf  (4)  and 
Sree  Nath  Boy  Bahadur  v.  Secretary 
of  State  (5)  What  the  applicant  desired 
to  do  is  to  appeal  to  then1  Lordships 
against  the  decision  of  this  Court  so  far 
as  it  affirmed  the  decision  of  the  first 
Court  This  is,  in  substance,  the  real 
motive  of  the  present  application  and, 
from  this  point  of  view,  therefore,  the 
decree  of  the  Court  must  be  held  to  be 
an  affirming  one. 

No  argument  has  been  offered  before 
to  the  effect  that  the  case  is  one  which 
should  be  certified  as  a  fit  one  for  ap- 
peal to  His  Majesty  in  Council  under 
S.  109.  (c),  Civil  PC.  1  do  not  think 
it  necessary  to  discuss  in  detail  the 
argument  offered  as  to  there  being  any 
substantial  question  of  law  involved  in 
the  present  case.  It  was  suggested  in 
this  connexion  that  Findlay,  J  C  ,  was 
incorrect  in  holding  that  a  statutory 
liability  rested  upon  the  applicant  as 
lambardar  to  keep  and  render  Ac- 
counts, and  the  like,  but  we  cannot  see 
that  any  question  of  law  arises  in  this 
connexion  in  the  present  case  ;  only  pure 
questions  of  facts  were,  in  reality  in- 
volved. 

As    regards   the   arguments    that     the 

(2)  A,  I.  R,  1921  All.  270=43  All.  220. 

(3)  A.  I.  R.  1922  All.  89=44  All.  200. 

(4)  A.  I.  R.  1922  Gal.  316. 

(5)  [1904]  B  0,  W.  N.  294. 


findings  as  regards  the  reunion,  the 
family  settlement  and  the  like  involve 
questions  of  law,  we  have  already  pointed) 
out  that  these  questions  were,  in  rea- 
lity, immaterial  in  the  present  suit  and, 
from  this  point  of  view,  therefore,  there 
cannot  be  any  question  of  allowing  the 
present  application  in  'any  such  con 
nexion 

The  grounds  given  in  the  application 
are  very  largely  a  pure  attempt  to  con- 
test the  various  findings  of  fact  arrived  at 
by  the  Judge  of 'this  Court  and  it  is  rather 
unnecessary  to  consider  these  grounds. 
For  the  above  reason  we  are  of  opinion 
that  the  present  application  bus  no  sound 
basis  and  must  be  dismissed  We  order 
accordingly  The  applicant  must  pay 
fie  non-applicant's  costs.  We  fix  Ra  75 
as  pleader's  fees. 

A.L/R.K  Application 
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MOHIUDDIN,  A.  J    C 
Kamchand — Applicant. 

v. 

Chauthmal — Non-Applicant. 
Criminal  Revn  No.  18  of  1928,  Deci- 
ded on  15th  October  1928,  from  order  of 
Seas.  Judge,  Raipur,  D/-  30th  Novem- 
ber 1927,  in  Criminal  Appeal  No  124 
of  1927 

(a)  Criminal  P.  C.,  S.  439— Where  acquit- 
tal ia  wrong,  High  Court  can    order    retrial 
only. 

High  Court  ID  revision  cannot  convert  find- 
ing of  acquittal  into  one  of  conviction,  but 
can  only  order  retrial  whoro  it  thinks  that  the- 
acquifctal  ia  wrong.  [P  88  CM] 

(b)  Criminal     P.     C.,     S      439—  Acquittal 
based  on  erroneous    view  of    law — No    revi- 
sion lies. 

High  Court  should  not  interfere  in  revision' 
on  the  ground  that  acquittal  ia  based  on  aa 
erroneous  view  of  the  law  applicable  to  the 
case  .5  A.  I.  R.  1027  Nag.  170  Kxpl.  and  Foil.  ; 
G  C.  P.  L.  n.  15,  Ci .  Rtl.t  on  ,  5  N.  L.  R.  4, 
Foil.  [P  88  C  21 

K.  V  Naidu — for  Applicant. 
G  P.  Dick — for  Non-Applicant 
Order. — This  is  a  revision  applica- 
tion  filed  on  behalf  of  Bamchand  Sonar 
who  bad  filed  a  complaint  in  the  Court 
of  Mr  J  L.  Mishra.  Magistrate  1st 
Class,  Drug,  on  7th  October  1926, 
against  Chauthmal  under  8.  500,  1  P.  C. 
Tbe  'learned  Magistrate,  found  the 
offence  proved  and  convicted  Chau- 
thmal under  3  500,  I  P.  C  On 
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appeal,  the  learned  Session  Judge 
bold  that  his  assertions  made  in  the 
Exs.  P-l,  2  and  4  were  true,  that  they 
were  defamatory,  but  the  case  of  the  ap- 
pellant fell  under  Excep.  10.  S.  499. 
I.  P.  C  and,  therefore,  acquitted  Chauth- 
mal. 

There  is  no  doubt  that  this  Court  has 
.jurisdiction  under  S  439,  Criminal  P.  C., 
| to  set  aside  the  ordor  of  acquittal,  bub 
ithis  Court  cannot  convert  a  finding  of 
acquittal  into  one  of  conviction  and, 
therefore,  has  no  alternative,  but  to 
order  a  retrial,  in  a  case,  in  which  this 
, Court  is  of  opinion  that  the  order  of  ac- 
quittal is  wrong.  It  is  tho  settled  prac- 
tice of  this  CouTt  not  to  interfere  in  revi- 
sion at  the  instance  of  a  private  prose- 
cutor, except  in  those  cases  in  which  the 
Local  Government  is  not  likely  to  appeal 
'from  the  order  of  acquittal,  on  account  of 
the  nature  of  the  offence  and  the  offence 
-of  defamation  is  one  of  those  offences,  in 
which  the  Local  Government  is  not 
Hikely  to  appeal.  This  Court,  sitting  as 
A  Court  of  revision  and,  not  as  an  appel- 
late Court,  will  not  go  into  facts,  and  as 
pointed  out  by  Kinkhede,  A.  J  C.  in 
Slier  Khan  v.  Anwar  Khan(L)  : 

"  will  ordinarily  confine  its  interference  to 
•cascjs  oE  exceptional  circumstance  or  whore 
<thore  is  error  of  law,  and  it  will  not  interfere 
•with  tho  acquittal  unless  the  error  has  boon 
(illegal  or  so  radically  and  incurably  irregular 
as  in  fact  to  have  occasioned  .1  failure  of 
just  <M". 

It  was   pointed   out  by  Stevens,  OCfg» 
J.  C.,  in  Empress  v.  Haiju,  (2)  that 
'"  a  rebrial  should  only  ba  ordered  in    cases    of 
Acquittal  in  which  tho   trial    has   been    radi- 
cally and  incurably  defective," 

And  this  view  was  accepted  as  correct  by 
Stanyon,  A.  J  C.,  in  Binda  Prasad  v. 
Jtipusudan  (3)  which  was  n  case  similar 
to  the  one  now  before  this  Court.  In 
rthat  case  the  complainant  urgod  that  the 
Magistrate  who  tried  the  case  had  taken 
an  erroneous  view  of  the  law  of  defama- 
tion in  that  he  had  held  to  be  privileged 
&  grossly  defamatory  statement  which 
-was  not  protected  by  law  and  there  was 
no  suggestion,  that  the  trial  was  vitiated 
fey  any  illegality  or  irregularity.  S  tarry - 
on,  A  J.  C.v  decided  that  as  the  acquit- 
tal was  challenged  upon  its  merits 
namely,  as  being  based  upon  an  orronous 
view  of  the  law  of  defamation,  this  Court 

(1)  A.  I.  R.  1927  Nag.  170=23  N.  L.  B.  40. 

(2)  [1898]  6  G.  P.  L.  R.  15  Gr. 

(3)  [1909]  5  N.  TJ.  R.  4=1  I.  C.  238=9  Or. 
L.  J.  211. 


as  a  Court  of  revision  could  not  and 
should  not  if  it  could,  exercise  its  revi- 
sional  jurisdiction  In  this  case,  if  the 
point  urged  by  the  learned  advocate  for 
the  applicant  is  accepted  as  correct,  that 
is,  the  statement  contained  in  the  letters 
are  defamatory  and  Excep  10  does  not 
apply  to  the  facts  of  this  case,  in  that 
case,  this  Court  would  be  practically  con- 
verting a  rinding  of  acquittal  into  one  of 
conviction,  and  a  retrial,  if  ordered,  will 
not  really  be  a  retrial,  but  a  clear  direc- 
tion to  the  Magistrate,  before  whom  the 
oj.se  will  be  retried,  to  convict  the  ac- 
cused, after  going  through  the  formality 
of  a  do  novo  trial.  The  word  '  error  of 
law  "  cm  only  mean  an  error  in  the 
procedure  adopted  in  the  trial  of  the 
caso  and  not  an  error  about  the  inter- 
pretation or  application  of  the  law,  ap- 
plicable to  tho  case  In  this  case,  no1 
illegality  or  irregularity  is  alleged  andj 
therefore,  this  Court,  sitting  as  a  Court 
of  revision  cannot  interfere  with  thej 
order  passed  by  tho  Sessions  Judge 
The  application  is,  therefore,  dismissed, 
S.N /R  K.  Revision  dismissed. 
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PBIDEAUX,  A  J.  C. 

Waikunthrao  and  others—  Plaintitfs — 
Appellants 

v. 

Tanba — Defendant — Respondent. 

Second  Appeal  No  258-B  of  1926,  De- 
cided on  25th  September  1928,  from  de- 
cree of  Addl.  Dist.  Judge,  Yeotmal, 
D/-  29th  March  193G,  in  Civil  Appeal 
No.  Ill  of  1925. 

Berar  Alienated  Village!  Tenancy  Law- 
Perpetual  tenant  though  mbiequent  to  1895 
cannot  be  ejected. 

There  is  nothing  to  prcveub  an  i/arclar  from 
giving  out  fields  to  tenants  psrmancntly  and 
therefore  although  a  perpetual  tenant  may  not 
actually  come  within  the  definition  of  a  per- 
manent tenant,  he  cannot  be  ejected  from  his 
field.  [P  83  01] 

G.  L.  Subhedar  and  M.  R.  Bobde—lo* 
Appellants. 

W.  R.  Pendharkar — (or  Respondents. 

Judgment. — The  plaintiffs  are  tlio 
izardars  of  mouza  Dhotra,  taluq  Yeotmal, 
and  sue  for  a  declaration  that  the  defen- 
dant, who  has  been  recorded  a  permanent 
tenant  of  Survey  No.  28  of  that  village,  is 
not  a  permanent  tenanb.of  that  field.  They 
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lost  the  case  in  both  the  lower  Courts, 
'One  Tanba  \Vanjari  and  his  son,  Jhitru 
got  from  the  plaintiffs  a  perpetual  lease 
of  this  field  and  another,  with  power  to 
alienate  them  with  the  condition  that  on 
foreclosure,  sale,  gift  or  loise  for  a  period 
exceeding  12  years,  the  plaintiffs  would 
be  paid  25  per  cent  of  the  price  to  get 
their  sanction  for  such  foreclosure,  sale, 
gift  or  lease  The  field  in  suit  was 
bCmght  by  one  Yeshwant,  and  the  defen- 
>dent  purchased  it  from  Yeshwant  on  17th 
February  1922.  The  lower  appellate 
•Court  holds  that,  though  the  defendant 
may  not  be  a  permanent  tenant  within 
the  meaning  of  that  expression  in  the 
Berar  Alienated  Village  Tenancy  Law, 
yet  he, is  nevertheless  a  perpetual  tenant 
of  the  field,  and  has  given  very  good  rea- 
sons for  the  conclusion  it  has  come  to. 

It  is  obvious  that  there  can  be  perma- 
jnent  tenants  in  an  izara  village  not  coming 
within  fcho  term  as  defined  by  that  law, 
i.  e  tenants  who  have  not  been  in  posses- 
sion since  1895.  There  is  nothing  to  pre- 
vent an  izardar  who  owus  fields  in  his 
izara.  village  from  giving  out  the  same  to 
tenants  permanently  if  he  likes  to  do  so  ; 
and  therefore,  it  does  not  necessarily 
follow  that,  because  a  perpetual  tenant 
does  not  come  within  the  definition  of  a 
permanent  tenant,  of  the  law,  he  can  be 
ejected  from  his  field.  The  case  seems  to 
me  to  have  boen  properly  decided  and  I 
decline  to  interfere.  I  dismiss  this  ap- 
peal with  costs.  The  appellants  will  pay 
the  respondent's  costs. 

R  K.  Appeal  dismissed. 
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KlNKHRDE,  A.  J.  C. 
Trimbak — Plaintiff — Applicant. 

v. 

Krishna  Raj  and  others — Defendants 
— Non-  Applicants. 

Misc.  Judl.  Appln.  No  4-B  of  1928, 
Decided  on  5th  November  1928,  for 
review  of  decision,  D/-  12th  October  1927, 
in  Second  Appeal  No.  114-B  of  1927. 

(a)  Civil  P.  C.,    O.  41,   R.  17-Appellant's 
-counsel    being   unprepared    to    argue    it    no 
ground  for  dismissal. 

Tho  mere  unpreparodneas  of  the  appellant's 
•counsel  to  argue  the  appoal  is  no  ground  for 
-the  Court  to  dismiss  the  appeal  for  default  : 
17  0.  P.  L.  R.  1.  Foil.  [P  89  0  2] 

(b)  Civil  P.  C.,    O.  41,    R.   16— R.  16   does 
•ot  compel   Court  to   permit  written  argu- 
ment. 

All  that  R.  16  compels  the  Court  to  do  is  to 
haar  the  argument  if  any  addressed  and  not 
to  .permit  written  argument.  [1J  90  0  1] 


(c)  Civil  P.  C,,  O.  47,  R.  l 
counsel  unprepared  —  Court  refutisiC  ad- 
journment and  to  file  written  argument- 
Judgment  not  stating  that  question  of  limi- 
tation was  considered— Review  waa  refused. 

Where  Court  refused  to  grant  adjournment 
because  appellant's  counsal  was  unprepared 
to  arguo,  and  did  not  permit  the  appellant  60 
file  a  written  argument,  and  further  its  judg- 
ment did  not  state  that  it  considered  certain 
aspects  of  the  question  of  limitation  a  review 
was  not  granted  :  A.  I.  R.  1924  Cal.  774  :  12 
N.  L.  R.  57  and  .!.  J.  R.  1924  Pat.  258, 
Rel,  on.  [P9001] 

G.  B.  Deo— for  Applicant 

M.  B.  Niyogi—ioT  Non-applicants. 

Order. — Th'e  plaintiff  whose  appeil 
was  dismissed  on  12th  October  1927 
seeks  a  review  of  the  decision  on  the 
ground  that  this  Court  should  not  have 
refused  to  adjourn  the  case  when  the 
advocate  who  was  retained  to  argue  it 
declined  to  argue  it  as  the  balance  of  fees 
promised  was  not  paid  and  the  newly 
engaged  pleader  said  that  he  was  not  pre- 
pared with  facts  and  law.  within  the 
short  time  at  his  disposal  after  his  en- 
gagement, and  also  on  the  ground  that, 
this  Court  declined  to  permit  appellant  2 
who  was  present  in  person  to  file  a  written 
argument  by  way  of  reply  to  the  argument 
addressed  by  the  respondents.  It  is  urged 
that  besides  this  there  is  an  error  appa- 
rent on  the  face  of  tho  record  in  that 
when  the  appellant;  was  not  prepared  to 
go  on  with  the  arguments  this  Court 
ought  to  have  treated  that  inability  being 
tantamount  to  appellant's  absence,  and 
refrained  from  hearing  any  arguments  ®f 
the  respondent  and  deciding  the  appeal 
on  the  merits  but  it  should  have  dis- 
missed the  appeal  for  default  of  appear- 
ance as  it  were.  A  further  contention 
is  raised  that  some  of'Jihe  phases  of  the 
question  oC  limitation  raised  in  the 
grounds  of  appeal  have  not  been  at  all 
touched  by  this  Court  in  its  judgment. 

I  am  not  prepared  to  uphold  any  of 
these  contentions.  In  view  of  the  case  in, 
Jhaokan  Singh  v.  Uttamchand  (l)  the 
more  unpreparodness  of  the  appellant's! 
counsel  to  argue  the  appeal  is  no  ground 
for  the  Court  to  dismiss  tho  appeal  for 
default.  The  failure  to  offer  argument  in 
support  of  the  appeal  does  not  relieve  tho 
Court  of  its  obligation  to  decide  the  ap- 
peal on  its  merits.  I  therefore  think 
that  the  applicants1  argument  that  this 
Court's  procedure  of  hearing  the  argu- 
ments for  the  respondent,  after  having 
called  upon  the  appellant  to  say  what  ho 

(1)  [1903]  17  C.  P.  L.  R,  1. 
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had  to  say  in  support;  of  their  appeal, 
was  fully  justified  and  according  to  law. 
Then  it  is  argued  that  in  not  permitting 
the  appellant  to  file  a  written  argument 
by  way  of  reply  this  Court  has  contra- 
vened the  provisions  of  R  16,  O.  41, 
Civil  P.  0.  All  that  the  rule  compels  the 
Court  to  do  is  to  hear  the  argument  if 
any  addressed  and  not  to  permit  written 
argument  It  was  open  to  appellant  2 
who  was  personally  in  atfcondanco  to  ad- 
dress such  verbal  arguments  as  ho  may 
have  desired.  He  was  not  prevented  from 
doing  so. 

The  fact  that  the  Court  declined  to 
grant  an  adjournment  prayed  for  and  deci- 
ded the  case  cm  afford  no  ground  for 
review  :  cf.  Bindu  Bashmi  Boy  v 
Secretary  of  State  (2)  As  to  the  conten- 
tion that  this  Court's  judgment  does  not 
state  that  it  considered  certain  aspects  or 
phases  of  tho  question  of  limitation  suffice 
,ifc  to  say  that  it  does  not  mean  that  they 
wore  not  considered  at  all  in  arriving  at 
the  conchifeion  :  cf.  Loola  v.  Pyare 
(3).  At  any  rate  the  omission  may  not  bo 
a  ground  for  granting  review,  just  as  non- 
reference  to  documents  in  the  judgment 
is  no  ground  for  review  as  hold  in  liaghu 
Singh  v  Krishna  Dayal  Gir  (4).  I  am 
not  satisfied  that  there  is  any  error  ap- 
parent on  tho  face  of  the  record  or  any 
sufficient  cause  for  granting  the  review 
The  application  is  dismissed  witli  costs 
Pleader's  fees  Rs  15 

S.N./B.K.          Application  dismissed. 

(2)  A.  I.  R.  1<)24  Gal.  774=51  Gal.  70 

(at  Uaittisu^ir.  a.5?=ia&LG.  497. 

(4)  A.  I,  tt.  1024  Pat.  25H^2  Put.  701 
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Dharnidhar—  Defendant  2— Appellant- 
v 

Htt'dhabai  and  oMers^Plaintiti  and  — 
Defendant  1  and  3 — Respondent?. 

First  Appeal  No  5-B  of  1928,  Decided 
on  30th  January  1929,  against  decree 
of  2nd  Sub-Judge,  1st  01.  Akoia,  D/-  22nd 
December  1927. 

Berar  Land  Revenue  Code,  S.  79— Lsisor 
to  prove  thai  lease-money  became  due  at 
close  of  agricultural  year  and  not  before. 

In  the  absence  of  proof  of  a  custom  that 
the  agricultural  rents  in  Bgrar  are  payable-at 
the  close  of  the  agricultural  year,  it  is  for  the 
Jesror  to  prove  that  the  I  ease- money  did  not 


become  due  till  the  end  of  tho  agricultural 
year.  It  is  usual  when  land  is  leased  either 
to  take  payment  in  advance  or  soon  after 
harvesting  :  27  Mad.  143,  (P.C.)  Dist.(?  91  G  1] 

0.  0.  Hatwalne  and  V  D    Sindekar  — 
for  Appellant. 

W.  R.  Puramk  and  W  B     Pendhar- 
kar — for  Respondents 

Judgment.— Ib  is  not  contested  thab 
the  plaintiff  and  defendant  3  inherited 
the  lands  in  suit  on  the  death  of  their 
father,  Ganesh  Narayan,  defendant  lr 
had  taken  a  lease  of  the  lands  front 
Ganesh  and  remained  in  possession  after 
his  lease  expired  until  tho  plaintiff  filed 
a  suit  for  partition  against  defendant  3. 
In  that  suit  a,  receiver  was  appointed  and 
Narayan  -sent  a  notice  to  the  receiver 
stating  that  he  was  holding  under  def- 
endant 2,  Dharnidhar,  who  is  the  appeU 
lant  in  this  Court  In  this  suit  the 
plaintiff  claims  half  the  lease-money  for 
the  year  1922-23,  Es  1,550,  together 
with  half  the  mesne  profits  for  the  next 
two  years,  from  defendants  1  and  2,  al- 
leging that  they  have  been  colluding  in 
keeping  the  plaintiff  out  of  possession. 
In  reply  Narayan  stated  that  he  was  a 
lessee  of  defendant  2  from  whom  he  had 
taken  the  fields  annually  for  the  years 
in  suit  Defendant  2,  Dharnidhar  stated 
that  ho  was  joint  with  his  brother  Ganesh 
at  the  time  of  his  death  and  that  he  had 
all  along  been  in  possession  of  tho  land- 
in  suit  since  tho  death  of  Ganesh  The, 
only  other  plea  which  I  need  consider 
is  that  the  claim  for  the  year  1922-23 
W.LS  barred  by  limitation.  The"  trial 
Judge  held  that  defendants  1  and  2 
had  combined  to  keep  out  the  plaintiff" 
on  false  pleas  and  both  were  liable  koth& 
plaintiff  for  full  claim.  A  decree  fol- 
lowed on  this  finding  Narayau  has- 
not  appealed,  this  appeal  being  tiled  by 
Dharnidhar 

It  is  first  urged  that  in  spite  of  Dhar- 
nidhar's  allegation  in  this  suit  it  should 
be  held  that  he  was  not  in  possession  of 
the  land  in  any  way  during  the  years  to 
which  this  suit  relates  :  it  was  only  in 
1926  when  the  receiver  w»s  attempting 
to  take  possession  that  he  put  forward 
his  false  claim  to  the  land.  It  is  urged 
that  in  the  partition  suit  the  plaintiff 
stated  that  she  was  in  possession  of  t he- 
land.  I  hold  that  this  suit  must  be 
decided  on  the  pleadings  made  in  it. 
Until  the  appellant  came  to  this  Courir 
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he  did  not  deny  thab  Narayan  was  in 
possession  of  the  lands  as  his  tenant. 
Had  he  stated  in  the  lower  Court  that  he 
had  done  nothing  to  obstruct  tho  posses- 
sion of  the  plaintiff  during  the  years  in 
suit  the  plaintiff  might  have  adduced 
evidence  to  the  effect  that  but  for  the 
action  of  the  appellant  Narayan  would 
have  delivered  possession  to  her.  I  agree. 
withjthe  finding  based  on  the  pleadings 
oE  the  parties  that  the  appellant  and 
Narayan  acting  in  concert  prevented  the 
plaintiff  from  obtaining  possession  dur- 
ing the  years  in  suit. 

It  is  next  urged  that  the  claim  for  the 
year  1922-23  is  barred  by  limitation 
The  plaint  merely  states  that  the  cause 
of  action  accrued  on  the  expiry  of  the 
year  1922-23.  In  an  oral  statement, 
dated  16th  Augusb  1926,  Narayan  said 
that  lease-  money  waa  generally  payable 
on  1st  December  of  each  year  and  Dhar- 
nidhar  in  a  written  statement  stated  that 
the  cause  of  action  for  this  year  arose  in 
December  19^2-23.  The  plaintiff  made 
no  specific  rejoinder  to  these  replies  The 
trial  Court  merely  s  bated  that  tho  date 
of  action  accrued  at  the  end  of  the  agri- 
cultural year  and  quoted  S  79,  Berar 
Land  Revenue  Code,  which  shows  that 
an  annual  tenancy  expires  at  the  end  of 
an  agricultural  year  It  was  for  the 
plaintiff  to  piovo  that  the  lease-money 
did  not  become  duo  until  tho  tenancy 
expired  I  am  referred  to  the  judgment 
of  their  Lordships  of  the  Privy  Council 
in  Bangayya  Appa  Rao  v.  B.  Srira- 
mulu  (1).  Their  Lordships  only  say  : 


tnat  by  fcho  custom  of  the  country  agricul- 
tural rents  are  payable  at  or  before  the  cloao 
of  the  fasli  year," 

Clearly  they  referred  to  a  custom  in 
Madras.  I  am  not  aware  of  any  custom 
of  this  nature  in  Berar  In  the  Central 
Provinces  dates  have  been  fixed  for  pay- 
ment of  rent  by  tenants  under  S.  61,  Ten. 
Act,  and  these  dates  precede  the  expiry 
of  the  agricultural  year.  So  far  as  my 
experience  goes,  it  is  usual,  when  land  is 
leased,  either  to  take  a  payment  in  ad- 
vance or  to  agree  that  payment  should 
be  mo.de  soon  after  the  crop  is  harvested. 
The  plaintiff,  then,  has  failed  to  show 
that  the  claim  relating  to  the  year  1922- 
23  is  within  time.  The  suit  was  filed 
on  1st  March  1926.  (The  judgment  here 
discusses  evidence  and  holding  that  the 
(1)  [1904]  97  Mud.  143  =  81  I.  A.  17  =*  14 
M.  L.  J,  1=8  Bar,  617  (P.O.), 


finding  that  the  mesne  profits  fdr  the 
subsequent  years  also  was  Bs.  2,500  was 
justified,  it  proceeds).  The  appeal  con- 
tains a  ground  that  interest  charged  is 
excessive,  but  12  per  cent  per  annum  is 
the  usual  rate  to  allow  on  mesno  profits: 
The  amount  decreed  will,  therefore,  ba 
altered  by  excluding  mesne  profits  with 
interest  for  the  year  1922-23  Costs  in 
this  Court  will  be  borne  as  incurred 
S  N./R.K  Decree  altered 
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FINDLA.Y,  J.  0. 

Munna  Singh  Rajput — Plaintiff — Ap- 
pellant. 

v 

Narain  Singh  and  others — Defendants 
Eespondents. 

Second  Appeal  No.  396  of  1926,  Deci- 
ded on  24th  November  1927,  against  de- 
cree of  Dist.  Judge,  Nagpur,  D/-  10th 
April  1926. 

*  (a)  Evidence  Act,  S.  92~Con»ideratioi» 
being  different  or  nonexisting  can  be  pro- 
ved by  a  party. 

In  fcho  on  BO  of  consideration  mentioned  in 
a  written  document,  it  is  open  to  the  party 
contesting  it  to  show  that  there  was  no  con- 
sideration, or  that  tho  consideration  was  dif- 
ferent from  that  described  in  the  contract: 
A.  I.  R.  1925  P,C.  75,  Appl. 

[P  91  0  2,  P  92  C  1] 

(b)  Evidence  Act,  S.  92— Surrounding  cir- 
cumstances can  be  taken  into  consideration 
to  find  true  meaning  and  effect  of  the  tran- 
saction. 

Section  92  merely  prusuibab  a  rule  of  evi- 
dence; it  does  not  fetter  tho  Court's  power 
to  arrive  at  the  true  meaning  and  effect  of  B> 

t**U**MM»  W  t*»    ttgfct   Of    •»    lb»  ••••!•• 

ding  circumstances.  A.  I.  R,  1925  P.O.  75, 
Foil.  [P  92  C  1] 

D.  T.  Mangalmurti — for  Appellant. 

K  P.  Vaidya  and  M  R.  Indurkaj — 
for  Respondents. 

Judgment. — The  facts  of  this  case  are 
fully  stated  in  the  judgment  of  the  first 
Court,  by  which  tho  plaintiff's  claim  was 
dismissed.  The  learned  District  Judge, 
in  dismissing  the  appeal  held  that  it  was 
permissible  in  the  present  case  to  prova 
that  Mfc,  Gendibai  alone  was  entitled  to 
recover  the  amount  in  deposit  under  the 
receipt  (P-l),  and  also  dismissed  the  pre- 
sent plaintiff's  appeal.  He  has  now 
come  up  to  this  Court  on  second  appeal 

The  first  matter  for  decision  is  whe- 
ther, in  view  of  the  terms  of  P-l,  it  was 
permissible  for  the  lower  Courts  to  hold 
that  Gendibai  alone  without  the  present 
plaintiff  was  entitled  to  give  a  complete 
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discharge  for  the  amount  in  question. 
There  has  been  some  argument  in  this 
Court  to  the  effect  that  the  words  of  the 
receipt  do  not  necessarily  imply  that 
£rendibni  and  the  plaintiff  were  co-pro- 
misees; £  will  assume,  however,  that  this 
was  so.  It  has  been  urged  strongly  on 
behalf  of  the  appellant  that,  in  view 
of  S.  92,  Evidence  Act,  it  was  not  per- 
missible for  tho  defendants  to  prove,  or 
for  the  Courts  to  hold,  that  Gendibai 
-could  give  alone  a  valid  discharge  as  re- 
gards the  aAount  covered  by  P-l.  S.  92, 
Evidence  Act,  only  lays  down  that  in 
the  case  of  a  written  contract: 
"no  evidence  of  any  oral  agreement  or  state- 
ment shall  bo  admitted,  as  botweon  tho  par- 
bios  to  " 

tho  contract 

*'  for  tho  purpose   at   contradicting,    varying, 

adding  to,  or  subtracting  from,  its  terms." 

In  the  case  of  consideration  mentioned 
jin  such  a  written  document,  it  is  open 
to  the  party  contesting  it  to  show  that 
there  was  no  consideration,  or  that  the 
consideration  was  different  from  that  des- 
cribed in  the  contract.  In  the  present 
case,  tho  position  of  the  defendants  is 
that  the  present  appellant  joined  in  the 
execution  of  the  document  at  his  own  re- 
quest and  that  he  was  allowed  to  do  so, 
being  the  husband  of  Gendibai  Their 
Lordships  of  the  Privy  Council  in  Baij- 
-nath  Singh  v.  Vally  Muhammad  Hajee 
Abba  (1)  have  remarked  as  follows: 

11  It  is  true,  as  was  laid  down  in  Halkishcn 
Das  v.  Leggc  (2)  that  under  S.  92,  Evidences 
Act,  aa  botwoon  the  parties  to  an  instrument, 
oral  ovidenoe  of  intention  is  Dot  admissible  for 
tho  purpose,  either  of  construing  deeds  of  or 
proving  the  intention  of  tho  parties.  But  in 
the  view  their  Lordships  take  of  tho  circum- 
stances of  this  case,  tho  section  and  the  rul- 
ing havo  no  application  to  it. 

41  The  preamble  to  tho  Evidence  Act  recites 
that  "it  is  expedient  to  consolidate,  define 
and  amend  the  law  of  evidence,"  and  S.  02 
merely  prescribes  a  rule  of  evidence,  it  does 
not  fettor  the  Court's  powar  to  arrive  at  the 
true  moaning  and  affect  of  a  transaction  iu 
tho  light  of  all  the  surrounding  circum- 
stances. To  these  circumstances  their  Lord- 
B^ipa  will  briefly  advert." 

The  position  in  the  present  case  seems 
to  me  to  be  precisely  analogous  to  that 
adumbrated  in  the  second  passage  from 
their  Lordships'  judgment  just  quoted. 
If  the  findings  of  the  lower  Courts  on  the 
questions  of  fact  involved  stand,  viz..  that 
this  money  was,  in  reality,  Gendibai's 
and  that  at  the  time  her  husband 

(1)  A.  I.  B.  1925  P.O.  75=3  Bang.  106. 

(2)  [1900]  22  All.   149=27   I.  A.    58=7   Sar. 
001  (P.O.). 


was  fully  aware  of  this  and  never  at- 
tempted to  contest  the  fact,  then  it  seems 
to  me  obvious  that,  in  the  circumstances 
of  the  present  case,  it  is  open  to  this 
Court  to  take  into  codsideration  the 
evidence  which  has  been  produced  on 
behalf  of  the  defendant — version  of  the 
circumstances  under  which  P-l  was  ex- 
eoufcod.  I  do  not  think  there  is  any 
necessity  to  have  recourse,  as  the  learned 
District  Judge  did,  to  the  analogy  of  a 
benami  transaction,  The  analogy  may 
exist,  but,  at  the  best,  it  is  a  vague  and 
imperfect  one.  It  hag,  however,  been 
urged  before  mo  that  the  lower  appellate 
Court  was  incorrect  in  holding  that  the 
money  in  question  was  in  reality  Gendi- 
bai's own  property.  This  money,  it  has 
been  argued,  represents  the  sale-proceeds 
of  the  field  of  Gendibai's  father.  Gendi- 
bai has  a  son  alive  and  she  is  now  resi- 
ding with  the  plaintiff.  It  is  suggested, 
therefore,  that  she  has  only  a  life-interest 
in  the  money  and  that,  in  the  circum- 
stances, it  is  incorrect  to  hold  that  the 
money  was  Gendibai's  sole  and  absolute 
property. 

A  further  argument  has  also  been  ad- 
duced that,  in  any  event,  'Gendibai 
having  allowed  her  husband  to  join  as  a 
promisee  in  the  note  (P-l),  the  presump- 
tion arises  that  she  had  made  him  a  gift 
pro  rata  of  the  amount  concerned,  or  had 
constituted  him,  so  to  speak,  a  partner  in 
the  money  concerned. 

Neither  of  these  arguments  seems  to 
me  to  be  of  any  avail  in  the  present  case. 
We  have  in  the  first  Court's  judgment  a 
careful  finding  of  fact  as  regards  the 
circumstances  under  which  the  present 
plaintiff  executed  the  receipt,  dated  7th 
November  1923,  (3  D-l)  The  astounding 
story  told  by  the  plaintiff  in  this  con- 
nexion only  needs  to  be  read  to  be  dis- 
believed, although  it  is  not  more  obvi- 
ously false  then  various  other  pleas  of 
fact  offered  by  him,  on  which  the  Sub- 
ordinate Judge  has  animadverted  with 
well-deserved  severity.  Holding,  as  I  do, 
that  this  document  was  executed  volun- 
tarily, it  is  perfectly  obvious  that  the 
plaintiff  cannot  now  be  heard  to  say  that 
the  money  was  his  under  the  ordinary 
principles  applicable  to  a  Hindu  woman, 
or  by  gift,  or  by  partnership.  Even  the 
very  receipt,  dated  21st  May  1923, 
(1  D-l),  was  also  attested  by  him.  It 
has,  indeed,  been  suggested  on  behalf  of 
the  appellant  that  the  mere  fact  that  the 
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plaintiff  executed  the  document  (3  D-l) 
implies  that  he  had  been  interested  in 
the  property  concerned.  I  am  unable  to 
accept  this  suggestion.  Considering  the 
relations  existing  between  a  Hindu  hus- 
band and  a  Hindu  wife,  third  parties 
may  well  take  the  precaution  of  obtain- 
ing the  husband's  signature  on  documents 
like  those  we  are  concerned  with,  and 
the  fact  of  the  appellant's  signature  being 
taken,  leads,  in  my  opinion,  to  no  neces- 
sary presumption  that  he  actually  had  a 
title  to  the  property  in  question. 

The  oa.se,  in  short,  is,  in  my  opinion, 
clearly  one  in  which,  on  the  principle 
laid  down  by  their  Lordships  of  the 
Privy  Council  in  the  case  quoted  above, 
the  Court  is  bound  to  go  behind  the 
written  terms  of  P-l  and  to  elucidate 
the  real  facts  of  transaction.  On  the 
findings  of  fact  arrived  at  by  the  lower 
Courts— findings  which  there  is  not  a 
shadow  of  ground  for  disturbing — it  seems 
to  me  inevitably  to  follow  that,  in  the 
peculiar  circumstances  of  this  case,  Gen- 
dibai  must  be  held  to  have  been  capable 
of  giving  a  valid  discharge  for  the  debt 
as  she  professed  to  do.  This  being  so, 
the  plaintiff-appellant  is  clearly  out  of 
Court  and  I  need  hardly  add,  that,  from 
the  equitable  point  of  view,  he  has  never 
had  a  shadow  of  oa.se.  The  appeal  fails 
and  is  dismissed.  The  appellant  must 
bear  the  respondents'  costs.  Costs  in  the 
lower  Courts  as  already  ordered. 

V.V.  Appeal  dismissed. 
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FlNDLAY,  J    C.,  AND  STAPLES,  A.  J.  C. 

Dadfl— Appellant. 
v. 

Chandra  Bhaja  Bai  and  others — Res- 
pondents 

Misc  Appeal  No  6  of  1928,  Decided  on 
18th  December  1928,  against  the  order  of 
Dist  -Judge,  Wa.rdhn,  in  Misc.  Judicial 
Case  No.  4  of  1927,  D/-  20th*September 
1927. 

#(•)  Hindu  law—  Joinl  family— Property 
veiled  in  coparcener — Subsequent  insanity 
does  not  divest, 

Where  the  property  has  once  vasted  in  a  co- 
parcener of  a  Mitakahara  joint  family,  he  will 
oot  lose  his  interest  by  subsequent  insanity  : 
29  Cal  864,  Foil.  ;  A,  I.  tt.  1922  N*q.  161, 
Expl.  [P  94  0  1] 

**(b)  Lunacy  Act  (4  of  1912),  S.  71— 
Hindu  coparcener  becoming  lunatic  — 


Minafer  can  bs   appointed    ai  to  hit  ihar 
Hindu  law— Joint  family. 

If  a  membar  of  a  joint  Hindu  family  uuder 
the  Mitakshara,  law  be  a  lunatic,  where  it- 
is  shown  that  his  property  la  bsing  wasted  the 
civil  Gourta  have  power  to  appoint  a  ma  nag  or 
of  the  lunatic's  share  under  the  Lunacy  Act,, 
although  no  doubt  a  strong  casa  must  be* 
mido  out  for  tho  appointment  of  a  manager 
6  Cal.  539  and  12  O.  C.  209,  Foil.  (Case  law 
discussed).  [P95G2]. 

G   S.  Lule — for  Appellant. 
M.  R.  Bobde—toT  Respondents. 
Judgment.— The  appellant    has  been, 
appointed  by  the  District  Judge,  Wardha^. 
the  manager  of  his  father  Pandurang,  who 
has  been  declared  a    lunatic   and  incapa- 
ble of  managing  his  own  property,  and  he-- 
has  appealed  to   this  Court  on  the  ground, 
that  no  manager   can    be   appointed  for  a 
lunatic's     undivided     interest    in     joint 
family  property.     The  facts   of    theoa.se- 
are   simple   and   may   bo   briefly   stated. 
The  appellant    D-ida,   alias   Bhimrao  and 
his  father  Pdndurang   form  a  joint  Hindu* 
family     P-iudurdng    'has   2  wives,     Mt. 
Chindrabhiga  BJII   and   Mt.  Bhina  Bai. 
Those  two  wives  made  an  application  un- 
der the  Lunacy  Aobl?  for  the  appointment  • 
of  a  manager  of   their   husband's  interest 
in  the  family   property  and   for  the  ap- 
pointment  of   a   guardian    of  his  person. 
They  alleged  that  Da,da  was  mismanaging, 
ths  estate   since     his  father    became  a  . 
lunatic     The  appellant   Didi  admitted 
his  father's   lunacy  and  his  inoipacifcy  to 
manage   the  estate,    but  pleaded  that  he 
was   not   guilty  of     any    waste  or   mis- 
management and    that   the  estate  was  in- 
debted when  his  father  became  a  lunatic. 
He  admitted  thit    the  debts   01  the  pro- 
perty had  increased,    but   stated  that  the 
increase  was    not  due  to    any  mismanage" 
meat  on  his   part,   he    further    pleaded 
that,  even   if   mismanagement   and   mis- 
conduct be  proved    against  him,  he  could 
not  be  deprived   of   his    right    to  manage 
the  estate,  and  that  the    wives  of  Pandu- 
rang  and   Pa.ndura.ng    himself  were  only 
entitled  to  maintenance  out  of  the  estate. 
The  District   Judge  found  that  Pandu- 
rang    was    a    lunatic      and    incj.pa.ble   of 
managing  his   property,  but  that  he  had 
not   forfeited    his    interest   in   the  joint 
family  property  by  reason   of  his  lunacy. 
The  District  Judge    further  found  that  a 
manager  could   be  appointed  for    a  luna- 
tic's  interest   in   joint   family   property 
and  that   the   appointment   of  a  manager 
was    necessary      in     the    present    case. 
He  thereupon   appointed    the    appellant 
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as  the  guardian  oE  the  person  of  his 
father  Pj.ndurj.ng  and  a?  manager  of 
the  property  The  effect  of  this  order 
is  really  that  the  Court  will  have 
'Control  over  tho  management  of  the  pro- 
perty, as  accounts  will  have  to  be  exhibi- 
tel  annually  and  transfers  and  aliena- 
tions cannot  be  made  without  the  sanc- 
tion of  the  Court.  There  is  no  actual 
change  in  the  management  as  the  appel- 
lant Dj/la  has  been  managing  the  whole 
property  for  some  years  and  he  will  con- 
-tinue  to  do  so  The  only  result  of  the 
order  is  that  he  will  now  manage  the 
property  under  the  control  of  the  Court 

It  has  not  been  seriously  contested  in 
the  appeal  that  Fandurang  has  a  share  in 
the  property.  It  is  true  that  the  1st 
ground  in  the  memorandum  of  appeal  con- 
tests the  finding  of  the  lower  Court  on 
this  point,  but  we  heard  no  argument  on 
that  ground,  and  the  point  was  not  pres- 
sed. It  will  bo  sufficient  to  uphold  the 
finding  of  the  District  Judge  in  this  res- 
pect, following  the  ruling  in  Abilakh 
Bhagat  v  Bhekhi  Mahto  (l),  where  it  has 
been  held  that,  where  the  property  has 
once  vested  in  a  coparcener  of  a  Mitak- 
shara  joint  family,  he  will  not  lose  his 
interest  by  subsequent  insanity.  The 
case  reported  in  Vithoba  v.  Waman  (2) 
lays  down  the  converse  proposition  that 
a  member  of  a  ]oint  Hindu  family,  who 
is  insane  at  the  time  the  partition  is 
made  or  when  succession  opens,  is  ex- 
cluded. This,  however,  does  not  imply 
that  a  member  of  a  joint  family  who  has 
once  obtained  a  share  would  lose  his 
share  by  subsequently  becoming  insane. 
We  are  of  opinion,  therefore,  that  the 
.finding  of  the  District  Judge,  on  this 
point  is  correct. 

The  real  contest,  however,  in  the  ap- 
peal is  with  regard  to  the  2nd  ground  in 
the  memorandum  of  appeal,  viz  ,  whe- 
ther a  manager  can  be  appointed  for 
a  lunatic's  undivided  interest  in  a  joint 
family  property.  On  this  point  there  is 
certainly  a  conflict  of  authority,  and  the 
matter  is  not  free  from  difficulty.  The 
Lunacy  Act  (Act  4  of  1912)  is  silent  in 
the  mattter.  S.  67  of  the  Act  simply 
states  that  the  Court  miy  make  orders 
for  the  custody  of  lunatics  and  for  the 
management  of  their  estates.  S.  68  re- 
fers to  the  estate  of  a  lunatic  which 
^consists  of  property  subject  to  the  juris- 

(1)  [1895]  22  0*1.  864. 

(2)  A.  I.  R.  1922  Nag.  161=18  N,  L.  R,  80. 


diction  of  the  Court  of  Wards.  S.  69 
deals  with  the  estate  of  a  lunatic  which 
consists  in  whole  or  in  part  of  land  or 
any  interest  in  hind  which  is  not  sub- 
ject to  the  jurisdiction  of  tho  Court  of 
Wards.  S  71  simply  states  that  in  all 
other  cases  the  .District  Court  shall  ap- 
point a  manager  of  the  estate  of  the 
lunatic  and  may  appoint  a  guardian  of 
his  person.  The  wording  of  this  sec- 
tion appears  to  be  imperative  as  regards 
the  appointment  of  the  manager  of  the 
property,  the  section  stating  that  a 
manger  of  the  estate  shall  be  appointed 
The  Courts  in  India,  in  dealing  with 
such  cases  have  generally  applied  the 
analogy  of  the  appointment  of  a  guardian 
under  the  Guardian  and  Waids  Act,  and 
several  Courts  have  held  on  that  analogy 
that  a  guardian  or  manager  of  a  lunatic's 
estate,  which  consists  of  a  share  in  the 
joint  family  property,  cannot  bo  appoint- 
ed In  Charibullah  v.  Kh<ilak  Singh  (3) 
it  has  been  clearly  laid  down  that  a 
guardian  cannot  be  appointed  for  a 
minor's  undivided  share  in  joint  family 
property  governed  by  the  Mitaksh&ra 
Law,  and  following  that  ruling,  the 
Patna  High  Court,  in  the  case  reported 
in  Parma  Dube  v.  Mahadeo  Singh  (4) 
has  held  that  a  manager  could  not  be  ap- 
pointed for  n  lunatic's  share  in  joint 
family  property,  holding  that  it  was  im- 
possible to  draw  any  distinction  in  prin- 
ciple between  the  two  classes  of  guar- 
dians. The  Madras  High  Court,  in  a 
case  reported  in  Govindan  Nair  v.  Nara- 
yanan Nair  (5)  has  held  that  a  manager 
could  not  be  appointed  for  a  share  of  a 
member  of  an  undivided  Malabar  tarwad 
who  had  become  a  lunatic.  In  the  case 
reported  in  Trimbaklal  Oovindas  v.  Ha- 
nlal  (6)  Farran,  C.  J.,  held  that,  where 
a  manager  of  a  Hindu  lunatic's  estate  had 
been  appointed  under  the  Hindu  Lunacy 
Act  then  in  force  (Act  35  of  1858), 
he  was  not  bound  to  exhibit  accounts 
tinder  8.  15  of  the  Act.  The  learned 
Chief  Justice  referred  to  tho  ruling 
in  Virupakshappa  v  Nilgangava  (7). 
which  was  on  the  question  of  the  appoint- 
ment of  a  guardian  of  a  minor's  estate  in 
joint  family  property,  and  seem  el  to  be 

(3)  [1003]  25    All.   407=30  I.  A.  165=8  Bar. 
489  P.  0.). 

4)  [1919]  49  I,  0.  907. 

5)  [1913J    23   M.   L.   J.   706  ="17  'I,  0,  479=« 
(1913)  M.  W.  N.  79. 

6)  [1896J  20  Bom.  659. 

7)  [1835]  19  Bom.  30J  (F.B.). 


(4) 
(5) 
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inclined  to  the  view  that  a.  manager  of 
the  joint  family  property  should  not  have 
been  appointed  In  that  case,  however, 
a  manager  had  been  appointed,  and,  as  ap- 
pears from  p.  665  (20  Bom.),  of  the  ruling 
the  question  whether  the  manager  should 
or  should  not  have  been  appointed  was 
not  argued  before  the  lower  Court  and 
was  not  agitated  in  the  appeal.  There  is, 
therefore,  no  definite  pronouncemenb  on 
this  queltion,  but  the  learned  Chief 
Justice  simply  held  that,  if  a  manager 
had  been  appointed,  he  was  not  bound  to 
exhibit  accounts.  That  case  is  on  all  fours 
with  the  present  case  in  this  respect  that 
the  manager  appointed  was  himself  the 
joint  owner. 

On  the  other  hand,  in  the  ruling  in 
Bhoopendra  Narain  Hoy  v  Greesh 
Narain  Boy  (8)  the  Calcutta  High  Court 
held  that  they  were  unable  to  admit  as 
-correct  the  proposition  that  Act  35  of 
1858  (the  Lunacy  Act  then  in  force)  could 
not  or  did  not  apply  to  members  of  a 
Mitakshara  family.  It  is  true  that  no 
definite  decision  in  the  matter  was  given, 
beciuse  tlie  Judges  held  that  the  appli- 
cation would  fail  on  another  ground, 
namely  that  no  case  had  been  made  out 
for  the  appointment  of  a  manager.  The 
following  remark  was,  however,  recorded 
in  the  judgment  : 

"It  appears  to  us  that  there  may  be  cased 
\vhor3  it  is  essentially  necessary  that  a 
guardian  should  be  appointed  foi  a  member  of 
any  other  family,  "  m 

This  case  has  been  followed  in  the  case 
of  Dalipat  Singh  v.  Dy  Commissioner  , 
Sitapur  (9).  The  learned  Judicial  Com- 
missioners have  considered  the  matter  at 
•some  length  at  p  663  (3  7.  C  )  and  have 
drawn  a  distinction  between  the  case 
of  a  lunatic,  and  a  minor  on  the  ground 
that  a  minor  can  always  bring  a  suit  for 
partition  through  his  next  friend,  where- 
as it  has  been  held  that  a  lunatic  has  no 
right  to  sue  for  partition.  They  there- 
fore held  that  a  lunatic  must  be  allowed 
some  remedy,  and  that,  if  he  cannot  sue 
for  partition  the  Court  should  have 
power  to  appoint  a  manager  of  his  pro- 
perty. The  following  passigo  from  p  664 
may  he  quoted  : 

"It  see  ma  to  us  obviously  impossible  that  a 
lunatic  who  is  suffering  neglect  or  ill-usage 
at  the  hands  of  the  person  who  has  manage- 
ment of  his  property,  or  whoso  property  is 
being  wasted  by  the  said  manager,  should  be 
Joft  without  any  legal  remedy  merely  because 


(8)  Llttl]  6  Oftl.  533=8  0.  L.  H.  80. 

(9)  [1909]  12  O,  C.  303=3  I.  0.  660. 


he  happens  to  be  a  member  of  a  joint  family 
living  under  the  Mibakshara  law.  He  muat 
either  be  permitted  to  sue  for  partition  in  the 
same  way  as  a  minor,  or  the  Courts  must  have 
powar  to  protect  him  under  the  provisions  of 
Act  35  of  1858.  In  view  of  the  wording  of  S.  2 
of  tho  said  Act  and  of  the  Calcutta  rulings 
already  referred  to,  we  are  of  opinion  that  the 
civil  Courts  hava  jurisdiction  in  such  a  caao 
to  take  action  under- the  provisions  of  Act  35 
of  1858." 

In  view  oE  the  wording  of  S.  61,  Lunacy 
Act,  and  of  the  fact  that  a  lunatic  has  no 
right  to  sue  for  partition  as  a  minor  has, 
we  prefer  to  follow  the  decisions  of  the 
Calcutta  High  Court  and  the  Oudh 
Judicial  Commissioner's  Court,  and  we 
hold  that,  if  a  member  of  a  joint 
Hindu  family  under  the  Mitakshara  law 
he  a  lunatic,  where  it  is  shown  that  his 
property  is  being  wasted,  the  civil  Courts 
have  power  to  appoint  a  manager  of  the 
lunatic's  share  under  the  Lunacy  Act. 
We  are  fortified  in  this  opinion  by  the 
fact  that  it  has  been  consistently  held 
in  this  Court  that  a  coparcener's  share 
in  an  undivided  ancestral  property  can 
he  alienated  and  can  be  attached  by  a 
creditor  in  execution  of  a  decree  against 
one  member  of  the  family.  If  a  share  can 
be  attached  or  alienated,  it  would  seem 
to  follow  that  a  ma.na.ger  can  be  appoin- 
ted, even  for  a  shire  in  the  property. 
The  law  on  this  subject  has  been  differen- 
tly interpreted  in  different  parts  of  India, 
but  the  view  stated  above  has  been 
consistently  held  in  these  Provinces  and 
may  now  be  regarded  as  settled  law.  In 
this  connexion  we  have  been  referred  to 
the  ruling  in  Mukund  Ram  Sukal  v.  Ram 
Rat  (in  (LO),  aid  Sirkar's  Hindu  Law  6th 
BJn  at  p  357  We  therefore  uphold  the 
finding  of  the  District  Judge  that  a 
manager  cau  be  appointed  of  a  lunatic's 
share  in  a  joint  family  property. 

It  remains,  then,  to  decide  whether  a 
sufficient  oise  has  been  made  out  for  the 
appointment  of  a,  manager  in  the  present 
instance.  Both  in  the  Calcutta  case  Bhoo- 
pendra Narain  Roy  v.  Greesh  Narain 
(8)  and  in  the  oise  of  the  Oudh  Judicial 
Commissioner's  Court  Dalipat  Singh  v 
Dy.  Commissioner,  Sitapur  (9)  it  was 
held  that  a  strong  case  must  be  made  out 
for  the  appointment  of  a  guardian  or 
manager,  and  in  both  oases  it  was  held' 
that  no  sufficient  case  for  the  appoint-1 
ment  under  the  Act  had  been  made  out 
In  the  present  instance  no  evidence  has 
been  led  on  the  question  of  waste  or  mis- 

(10)  [1903J  9  N.  L.  R.  53. 
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management,  and  bhe  only  witness  exa- 
mined was  the  Civil  Surgeon,  Dr,  Pa- 
ranjpe,  with  regard  to  the  lunacy  of 
Pandurang.  At  the  same  time  there  have 
been  very  serious  allegations  made  by  the 
wives  of  Fj.ndiira.ng  against  the  appellant, 
and,  although  these  allegations  were 
denied,  the  appellant  did  not  adduce  any 
evidence,  though  he  had  an  opportunity 
of  doing  so  On  the  other  hand  he  has, 
to  a  great  extent,  admitted  waste  and 
mismanagement  in  his  written  statement. 
It  is,  at  any  rate,  admitted  that  the  debts 
upon  the  property  have  insreased  from 
Rs.  5,000  to  Ra.  30,000,  and  the  reasons 
given  by  him  for  this  increase  in  in- 
debtedness are  not,  we  think,  sufficient 
to  account  for  such  an  abnormal  increase. 
The  only  proper  inference  that  can  be 
drawn  from  such  an  increase  within  a 
short  period  is  that  the  appellant  has 
been  squandering  the  property.  It  is 
admitted  that  he  is  trying  to  pay  off  the 
debt  by  a  mortgage,  and  there  seems 
every  reason  to  believe  that,  if  left  to 
himself,  he  will  soon  alienate  the  bulk, 
if  not  the  whole,  of  the  property  We 
are  of  opinion,  therefore,  that  a  sufficient 
cise  for  interference  and  for  the  appjint- 
ment  of  a  manager  under  the  Act  has 
been  made  out  even  on  the  admissions 
of  the  appellant  himself.  As  already 
noted  above,  the  appellant  is  not  in  any 
way  wronged  by  the  order.  He  has  him- 
self been  appointed  the  manager  of  the 
property  and  the  guardian  of  his  father's 
person  All  that  has  been  done  is  that 
the  appellant  has  been  made  answerable 
to  the  Court,  which  will  control  and 
supervise  his  accounts  in  future  Such 
control  appears  to  ua  highly  desirable  in 
the  circumstances  of  the  case  We  would 
therefore  confirm  the  order  of  the  lower 
Court  appointing  the  appellant  guardian 
and  manager  of  the  property  and  dismiss 
the  appeal. 

Costs  of  the  appeal  will  be  borne  by 
the  appellant.  We  fix  pleader  s  fees  at 
Rs  30. 

UK.  Appeal  dismissed. 
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FlNDLAY,  J.  C. 

Mahadeo  Ganpati  Patil— Applicint. 
v. 

Nabha  Vishwanath—  Non- Applicant. 

Criminal    Ravn.    No    291  of  1928,  Da- 
cided  on  3rd  October  1928,  against   order 
of    Banch    of    Hony.    Mig     2il   CUss,. 
Nagpur,  D/-  23rd  June  1928  in  Criminal 
Case  No   35  of  1928 

General  Claui-i  Act,  S.  10—  Principle  of 
S.  10  may  be  applied  to  Cattle  Trespait  Act,. 
S.  20. 

Although  S.  10,  Ganeral  Glauses  Aob,  only 
applies  to  Acts  made  on  or  after  14bh  Jnnuary 
1897,  and  docs  not  cover  in  terms,  an  Act  like- 
Cattle  Traspa^s  Acb  passed  in  1871.  tti3  prin- 
ciple uadorlying  5,  10,  General  Glauses  Ace,. 
should  be  applied  bo  complaints  under  Cattle 
Trespass  Act,  S.  20.  [P  96  C  2] 

R.  B   Gadg^l — for  Applicant;. 

G   P.  Dick — for  Non-Applicant. 

Order.  —  The  Banch  of  Honorary 
Magistrates,  2nd  Class,  Sitabuldi,  dis- 
missed a  complaint  unler  8  20,  Cat  tie-- 
Trespass Aot,  on  the  ground  that  the  com- 
plaint in  question  had  boen  filed  beyond 
the  ten  days  allowed  under  S.  20  of  the- 
Act  In  this,  the  Honorary  Magistrates 
ol early  acted  erroneously.  The  alleged 
forcible  seizure  of  the  cattle  occurred  on- 
1st  December  1927,  and,  under  S,  9, 
General  Clauses  Act,  the  ten  days  there- 
fore, ran  from  2nd  December  and  would) 
ordinarily  expire  on  llth  idem ;  llth 
December,  however,  was  a  Sunday.  It  is 
true  that  S  10,  General  Clauses  Act,  only 
applies  to  Acts  mide  on  or  after  14th 
January  1897,  and  does  not  cover,  in 
terms,  an  Act  like  the  Cattle  Trespass 
Act  which  was  passed  in  1871.  Never- 
theless every  consideration  of  justice  and 
expediency  would  require  that  the  ac 
copted  principle,  which  underlies  8. 10, 
General  Clauses  Act,  should  be  applied  in 
the  present  case  also  and,  as  the  Courts 
were  closed  on  llth  December,  [  am  df 
opinion  that  this  complaint  was  correctly 
entertained  on  12th  December. 

The  judgment  of  the  Court  below  i» 
accordingly  reversed  and  the  case  will  go- 
oack  to  that  Court  for  re-disposal.  No. 
opportunity  for  produoicg  further  evi- 
dence should  be  given  to  either  side,  but,, 
after  hearing  counsel  for  the  complainant 
and  accused,  if  necessary,  the  Bench 
should  proceed  to  deliver  a  fresh  judg- 
ment in  view  of  the  finding  I  have  given* 
above  on  the  question  of  limitation. 

P.D./H.K.  Case  sent  back. 
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Full  Bench 

KlNKHEDB,  MOHIUDDIN  AND 

STAPLES  A.  J.  Cs. 

Pilalal — Appellant, 
v. 
.E7mp0ro7"0pposite  Party. 

Criminal  Appeal  No.  104  of  1928,  Do- 
cided  orj  30th  October  1928  from  judg- 
ment in  Criminal  Appeal  No.  3  of  1928, 
D/-  13bb  April  1928  in  Court  of  Sessions 
Judge,  Bdiipur. 

*#  Criminal  P.  C.,  S.  476-B— Order  by 
Diikricfc  Magistrate  under  S.  47  5- A— Appeal 
lies  to  the  Sessions  Judge  and  not  to  the 
High  Court— Criminal  P.  C.,  S.  6. 

There  10  no  Court  of  a  District  Magistrate 
aa  auoh  within  the  meaning  of  S.  6  of  tha 
Co  do.  A  District  Magistrate's  Court  is  only 
A  Court  of  Magistrate  First  Class,  and  sub- 
ordinate to  the  Court  of  tha  Sessions  Judge  for 
the  purposes  of  S.  195  (3).  An  appeal,  there- 
fore, uudjr  S.  470  B  lies  to  the  Court  of  tho 
Sessions  Judge,  from  an  order  passed  by  the 
District  M  bgiatrata  under  S.  476- A  and  not  to 
tha  High  Court,  [P  98  C  1,  2] 

Abdul  Razbk — for  Appellant. 
O   P  Dufc— for  the  Grown 
Opinion 

Kinkhede,  A.  J.  C. — While  agreeing 
with   my  learned    brother,    I  may  add  a 
few  words.     If  the  enumeration  of  Courts 
given  in  S.  6,  Criminal  P.  C  ,    is   exhaus- 
tive  as    I    think   ib  is,  it  necessarily  fol- 
lows that  there  is   no    such    Court    as    a 
Court   of   District    Magistrate.     But   all 
the  sarno  the  pawora,  which  the    District 
Magistrate;  exercises,   are  really  powers 
which  vest  in  him  as  a  First  Class  Magis- 
trate   supplemented    with    such    others, 
as    his    appointment   under   S     10  or  30, 
Criminal  P.  C  ,   clothes   him  with.     His 
decisions    in    appeal    are  principally  as  a 
Court  of  First  Class  Magistrate,  hut    the 
appeal  against  his  decision  may  ordinarily 
lie   under    S     408,   Criminal  P.  C  ,  to  the 
Sessions  Court  or  to  the  High   Court   ac- 
cording   to  the  duration  of  imprisonment 
for  which  he  may  pass  the  sentence  (un- 
less   it  is  one  of  transportation  in  which 
case  the  appeal   will   lie  to  this  Court 
only).  Judged  by  the  test  of  the  sentence 
which  the  District  Magistrate  may    pass, 
the  appellate  forum   may  vary  according 
to    the   period   of   the   sentence   and    its 
nature  also.     In  matters  of  appeal,  there- 
fore, the  District  Magistrate  is  subordi- 
nate to  two  Courts,  (1)  the  Sessions  Court 
and    (2)  High   Court.     Out  oE  the  two 
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appellate  Courts  the  Court  of  Sessions 
being  of  inferior  jurisdiction  the  District 
Magistrate  could  well  be  regarded  as 
subordinate  to  that  Court  for  purpose  of 
3.  195-(3)  read  with  Ss  476  A  and  4 76 -B, 
Criminal  P.  C  I,  therefore,  agree  with 
my  learned  colleague  Ghulam  Mohiuddin, 
A.  J.  C.,  in  the  reply  he  proposes  to  give 
to  the  reference. 

Mohiuddin,  A.  J.  C. — This  reference 
is  made  in  an  appeal  under  3.  476-B, 
Criminal  P.  C.  Tbe  necessary  facts  are 
given  in  the  order  of  reference  and  need 
net  be  repeated.  The  question  propoun- 
ded is  in  these  words  : 

14  To  what  Gourb  an  appeal  under  S.  476-B 
Criminal  P.  0.,  by  tho  person  against  whom  a 
complaint  haa  been  filed  by  tho  District  Magis- 
trate shall  he.  " 

According  to.S.  476-B,  Criminal  P.  C. 
any  person  against  whom  a  complaint 
has  been  made,  may  appeal  to  the  Court 
to  which  such  former  Court  is  subordi- 
nate within  the  meaning  of  B.  195,  sub- 
S.  (3)  and  the  superior  Court  may  there- 
upon after  notice  to  the  parties  direct  the 
withdrawal  of  the  complaint.  It  is  thus 
to  be  seen,  what  Court  is  superior  to  the 
Court  of  the  District  Magistrate,  that  is 
to  which  Court,  the  District  Magistrate 
is  subprdinate  within  the  meaning  of 
S.  195,  sub-S.  (3),  which  runs  as  follows  : 

"  For  the  prirposes  of  this  section,  a  Court 
shall  ba  deomed  to  be  (iubordmatOjio  the  Court 
to  which  appeals  ordinarily  lie  from  the  ap- 
pellate decrees  or  sentences  of  such  former 
Court.  Provided  that  .  (a)  where  appaala  ha 
to  more  than  one  Court;,  tno  appellate  Court 
of  inferior  jurisdiction  shall  bj  tha  Court  to 
which  such  Court  shall  ba  doomed  to  ba  sub- 
ordinate." 

Sections  476- A,  476-B  and  195  (3),  Cri- 
minal P  C.,  use  the  word  Court,  and,  the 
different  classes  of  criminal  Courts  are 
mentioned  in  S.  6,  Criminal  P.  C.,  and 
according  to  this  section,  there  is  no  such 
Court  as  tho  Court  of  District;  Magis- 
trate. As  defined  in  3. 10,  Criminal  P.  C., 
a  District  Magistrate  is  a  Magistrate  of 
the  1st  Class,  who  is  so  appointed  by  the 
Local  Government,  and  on  account  of  hia 
appointment  under  S.  10,  he  exercises 
certain  powers  which  are  given  to  him 
in  the  Criminal  Procedure  Code,  but  his 
Oourt  is  not  a  Court  of  a  District  Magis- 
trate but  is  a  Court  of  a  First  Class 
Magistrate  only.  Being  a  First  Glass 
Magistrate  he  can  pass  a  sentence  of  im- 
prisonment for  a  term  not  exceeding 
two  years  under  3.  32,  Criminal  P.  C., 
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and  if  invested  by  the  Local  Government 
with  powers  under  8  30,  Criminal  P.  C., 
he  can  try  all  offences  not  punishable 
with  death  but  can  only  pass  a  sentence, 
under  S,  34,  Criminal  P.  C  ,  of  transpor- 
tation or  imprisonment  for  a  term  not 
exceeding  seven  years.  Under  S  407, 
Criminal  P.  C.,  a  District  Magistrate 
hears  appeals  and  according  to  8.  408, 
Criminal  P.  C.,  a  person  convicted  on  a 
trial  held  by  a  District  Magistrate,  may 
appeal  to  the  Sessions  Judge,  except  in 
the  case  where  the  District  Magistrate 
i.  e.  Magistrate  First  Class  invested  witli 
powers  under  S  30,  Criminal  P.  C  , 
passed  any  hentence  of  imprisonment  for 
a  term  exceeding  four  years  or  any  sen- 
tence of  transportation,  in  which  case 
the  appeal  lies  to  the  High  Court.  This 
shows  clearly  that  a  District  Magis- 
trate as  sueh  is  not  a  Court  and  is  only 
a  First  Glass  Magistrate  who  exercises 
special  powers  with  which  he  is  invested 
cither  by  the  Criminal  Procedure  Code 
or  by  the  Local  Government  His  Court 
is  that  of  a  Magistrate,  First  Class,  and 
appeals  from  the  appellable  sentence  of 
his  Court  lie  to  the  Court  of  Sessions. 

According  to  S  195  (3),  Criminal  P.  C., 
a   Court    shall    be    deemed    to    be   sub- 
ordinate to  the  Court   to   which   appeals 
ordinarily    lie   from    the   appellable  sen- 
tences   of    such    former    Court,    and,    as 
appeals   ordinarily   lie    to   the   Court   of 
Sessions  Judge,  from  the  Court   of   First 
Class   Magistrate,   whether  appointed   a 
District  Magistrate     under    8.   10,   Cri- 
minal P.   C.,   or    invested    with   powers 
under  S.  30,  Criminal  P.  C.,    his   Court, 
as  it  is  the  Court  of  a  First  Class  Magis- 
trate  is   subordinate    to    the    Court    of 
Session,  for   the   purposes   of    8.  195  (3), 
Criminal  P.  C,     According  to  S.  17,  Cri- 
minal P  C.,  a  District   Magistrate  is  not 
subordinate  to  the  Sessions  Judge,  except 
to  the  extent  and  in  the  manner  expressly 
provided  in  the   Code,   but   as   a  Court, 
a  District  Magistrate's  Court,   is    only   a 
Court  /of   Magistrate,  First  Class,  and  is 
subordinate   to    the    Court   of     Sessions 
Judge  for  tbe  purposes  of  S  195  (3),  Cri- 
minal P.  C.     An  appeal    therefore   under 
S.  476- B,    Criminal  P.  C.,  will  lie  to  the 
Court  of   Sessions   Judge,   from  an  order 
p*ssad  by  the  District    Magistrate    under 
S.  476-A,  Criminal  P.  C. 
Staples  A  J.  C. — I  agree. 
D.S.  Reference  answered. 
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FlNDLAY,  J.  C  ,  KINKHEDE  AND 
MOHIUDDIN,   A.  J    Cs. 

D  ttamrao — Plaintiff — Appellant, 
v 

Daulat  and  others — Defendants — Res- 
pondents 

Second  Appeal  No  25-B  of  1925,  Deci- 
ded on  19fch  December  1928  against  deci- 
sion of  1st  Addl  Dist.  Judge,  Akola,  D/- 
27th  September  1924,  in  Civil  Appeal 
No  197  of  1922 

#  (a)  Precedents— Privy     Council  —  Deci- 
sion ii  binding— Indian    Courts  cannot    con- 
sider whether  or  not  it  is  in  accordance  with 
the  personal  law  of  the  parties. 

It  is  not  open  to  the  Indian  Courts  to  con- 
sider how  far  the  principle  laid  down  by  the 
Privy  Council  is  in  accordance  with  either 
the  letter  or  spirit  of  any  personal  law  as  IB 
expounded  in  the  books  or  as  understood  by 
the  parties.  The  Privy  Council  decisions  are 
binding  on  the  Indian  Courts  and  the  latter 
are  bound  to  follow  them  .  A.  I,  R.  1925  P.  C. 
272  and  32  Bom.  499,  Foil.  [P  105  C  2] 

*  *  (b)  Hindu  .  law  —  Adoption  —  Hindu 
governed  by  Bombay  School  dying  leaving  a 
widow  and  widow  of    predeceased    ion— The 
latter  cannot  adopt  after  the  widow's   death 
although  the  estate  may  vest  in  her. 

Where  the  last  male  holder  dies  leaving  a 
nearer  heir  other  than  the  adopting  widow, 
the  lattor's  power  of  adoption  cornea  to  an 
end,  as  soon  as  his  estate  is  vested  in  the 
nearer  heir,  and  ia  incapable  of  being  revived 
at  any  future  date.  [P  106  0  1] 

Whore  a  Hindu  governed  by  t\ie  Bombay 
School  dies  leaving  behind  him  his  widow  and 
a  widowed  daughter-in-law,  the  power  of  the 
daughter-in-law  to  adopt  to  her  husband 
comes  to  an  end  by  the  vesting  of  the  -estate 
in  the  widow  and  does  not  revive  again  by  the 
death  of  the  widow.  An  adoption  of  the  son 
by  a  daughter-in-law,  therefore,  although  the 
estate  has  vested  In  her,  after  the  widow's 
doath  is  invalid  (Gate  law  discussed.) 

[P  108  C  1] 

M  V.  Abhyankar  and  A  V.  Khare  — 
for  Appellant. 

B  K.  Bose  and  P.  B.  Gole — for  Res- 
pondent 1 

Order  of  Reference 

Kinkhede,  A.  J.  C. — The  points  in- 
volved in  the  ca.se  are  of  very  great  im- 
portance to  the  Maratha  Hindu  commu- 
nity, and  particularly  to  those  who  regard 
themselves  as  governed  by  the  Bombay 
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School  of  law.  There  is  a  divergence  of 
'iriew  on  the  point  and  it  is  therefore  very 
•desirable  that  so  far  as  our  subordinate 
•Courts  are  concerned  there  should  be  an 
authoritative  decision  of  a  Full  Bench 
settling  the  question  whether  the  earlier 
Bombay  decisions  which  have  been  re- 
affirmed by  the  recent  Bombay  Full 
Bench  decision  in  Ishwar  Dadu  v.  Gaja- 
bai  Babfji  (1)  need  be  followed  in  our 
Courts,  as  precedents  on  matters  of  Hindu 
law  governed  by  the  Bombay  School, 
according  to  the  time-honoured  tradition 
of  this  Court. 

Opinion 

Kinkhede,  A.  J.  C — The  following 
-geneo logical  tree  will  facilitate  the  under- 
standing of  the  facts  relevant  to  the  de- 
cision of  the  question  referred  to  the  Full 
Bench . 


to  the  estate  of  her  father-in-law,  Kri- 
shnaji. 

Bainabai  died  in  1917.  It  is  the  plain- 
tiff's case  that  on  her  death  the  estate  of 
Krishna]!  devolved  on  Baijabai  the 
widow  of  his  predeceased  brother,  Ramji 
as  widow  of  his  sagotra  sapinda  ;  that 
she  held  it  as  such  till  her  death  in 
1919,  and  then  the  succession  went  to 
Krishnaji's  mother's  sisters'  sons,  Ganga- 
ram  and  Janji  as  his  bhinna  gotra  sapin- 
das.  The  plaintiff,  Uttamrao  is  an 
assignee,  under  an  assignment  dated 
1'Jth  January  1920,  from  Janji,  of  his 
moiety  of  the  property  of  Krishnaji.  He 
alleges  that  he  was  wrongfully  obstructed 
by  defendant  1  in  taking  possession  of  the 
property  purchased  by  him.  Hence  ho 
tiled  the  present  suit  for  possession 
against  him 

Defendant  1's  principal  defence  is  that 
he  has  a  lawful  title  to  obstruct,  as  a 


Dhabaji 


(Jajrabai  married  to 
Jitoba 


Yamunabai  married  to 
Chaudrabhan 


Gangaram 


Reubai  married  to 
Laxman 

I 

Janji 


I" 
Ganabai 


Hamji  x  Baijabai 
4died-on  (died  on 
30-11-03J  2J-3-10) 


Krishnaji  x  Sibabai 
(diod  on    (died  in 
29-1-07)        1909) 
(Propoaitua) 

Zaboo  x  Bainabai 
(died  on       (diod  in 
17-12-05)         1917) 


Daulat 

Defendant  1  (adopted  in  April  1917) 


The  property  in  suit  once  belonged  to 
a  joint  .Hindu  family  consisting  of  Kri- 
shnaji, lUtnji  and  ZJLOOO.  lUmji  and 
Zaboo  predeceased  Krishnaji  leaving 
their  respective  widows  Bujabai  and 
Bainabai  behind  them.  Krishna,]!,  who 
was  thus  the  last  surviving  male  copar- 
cener of  the  joint  family,  died  in  1907 
leaving  his  widow  Sitabai  as  his  heir 
•entitled  to  inherit  his  property  as  such 
widow.  She  held  the  property  till  her 
death,  which  took  place  in  1909.  The 
inheritance  next  devolved  on  Biinabai, 
the  widow  of  Kristn.ji's  predeceased  son 
Zaboo,  who  as  the  widow  of  a  prede- 
ceased sagotra  sapinda,  was  entitled  to 
succeed,  under  the  Bombay  School  of 
Hindu  law,  which  is  in  force  in  Berar, 


(1)  A.  I.  R.  192G 
(F.B.), 


Bom.     435=50    Bom.    468 


duly  adopted  son  of  Zaboo  his  adoption 
having  been  made,  in  April  1917,  by 
Biinabai,  in  whom  the  inheritance  had 
vested  ;  and  that  it  WAS  consented  to  by 
Biijabai  the  next  immediate  reversioner. 
The  plaintiff's  contention  is  that,  the 
adoption  being  invalid,  created  no  rights 
in  favour  of  defendant  1  The  validity 
is  challenged  by  him  on  the  grounds  : 

(i)  that  defendant  1  was  an  orphan, 

(ii)  that  Bd.mB.bai  had  no  authority 
under  law  to  adopt  as  she  did  not  take 
the  estate  as  heir  of  her  husband  ; 

(iii)  that  Baijabai  had  no  authority  to 
give  any  consent  to  the  adoption 

If  the  adoption  be  not  .invalid  for  any 
of  these  reasons,  it  is  clear  that  Daulat, 
by  virtue  thereof,  became  the  grandson 
of  Krishnaji,  and  as  suoh  took  his  grand- 
father's estate,  from  Bainabai  his  adop- 
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tive  mother,  in  his  OWQ  right,  with 
effect  from  the  date  of  his  adoption. 
Thus,  there  would,  or  Gould,  be,  oo  suc- 
cession in  favour  of  Baijabai,  or,  Ganga- 
rani.orof  Janji  the  plaintiff's  vendor, 
ia  their  capacity  of  the  sagofcr*  sapinda, 
or,  bhinna  gotra  sapindas,  'of  Krishna]!. 
On  the  facts  found  by  the  Courts  below, 
defendant  1  was  not  an  orphan,  and 
Baijabai  had  consented  to  and  acquiesced 
in  the  adoption  and  even  admitted  the 
title  of  the  adopted  son  to  the  property 
by  acting  as  his  guardian  till  her  own 
death  The  first  ground  is  thus  no  longer 
available,  and  the  third  ground  is  ad- 
mitted to  be  immaterial.  It  is  conceded 
by  defendant  1  also  that,  if  his  adoption 
were  held  to  be  invalid  in  law,  on  the 
ground  of  B-imabai's  incompefcency  to 
adopt  him,  the  succession  would  go  to 
Janji  and  Gangaram  as  the  nearest  re- 
versioners  of  the  last  male  holder, 
Krishn^i. 

The  Court  of  first  instance  held  the 
adoption  by  B.iindbai  to  be  valid  under 
law  and  dismissed  the  suit.  The  plain- 
tiff went  up  in  appeal  to  the  District 
Judge,  who  affirmed  the  dismissal.  He 
has,  therefore,  come  up  in  second  appeal. 

Looking  to  the  importance  of  the 
question  of  the  validity  of  the  adoption 
involved  in  this  appeal,  and  the  apparent 
conflict  of  decisions  on  the  point,  the 
appellant  moved  for  a  reference  of  that 
question  to  a  Full  Bench;  this  was  done 
and  the  point  has  been  ably  argued  before 
it. 

On  behalf  of  the  appellant  it  is  con- 
tended that  Bciinabcii  was  legally  incom- 
petent to  adopt  a  son  to  her  deceased 
husband  Z*boo,  as  she  did  not  get  the 
estate  directly  as  heir  to  her  husband. 
The  learned  counsel  deduces  four  propo- 
sitions as  laying  down  the  view  taken 
by  the  Bombay  School  of  Hindu  law  by 
which  he  says  this  case  ought  to  be 
governed. 

1.  That,   after      the    death,    without 
issues,  of  a  full  owner,  the  only   person, 
who  can  adopt,  so  as  to  deviate   the    suc- 
cession, is,  either   his   widow,   or,    if    he 
dies  without  leaving   a  widow   who  can 
adopt  and  thus  continue  the  lineage,   his 
mother,  or   grandmother,   subject,    how- 
ever, to  the  proviso   that  she   takes  the 
inheritance  directly     from   her    son  or 
grandson,  and,  not  otherwise. 

2.  That  the  widow's  power  to  adopt  is 
limited,  that  limit  being  reached    imme- 


diately there  is  some  one  else,  nearer  ii> 
degree  than  herself,  to  take  the  estate  of 
the  last  full  owner,  and,  able  to  continue* 
his  line.  Once  this  limit  is  reached  the- 
power  to  adopt  is  extinguished  and  car* 
never  be  revived  after  such  extinction. 
In  other  words,  the  widow's  power  to* 
adopt  never  remains  in  abeyance. 

3.  That  a  widow  cannot  adopt  so  ad  to* 
divest  another  person  of  the  property;  bub 
that  this  does  not,  in  view  of  other  limi- 
tations, mean  that  she  can  adopt,  so  long 
as  she  dues  not  do  this. 

4  That  a  widow  of  a  gotraja  sapiilda» 
can  never  adopt  so  as  to  deviate  the  line 
of  succession,  even  if  she  succeeds  directly 
to  the  last  full  owner,  much  less  can  she- 
adopt  if  some  one  else  has  taken  the  pro- 
perty before  she  succeeds,  the  mother  and 
grandmother  being  exceptions. 

In  this  case  it  is  contended  that,  as 
Krishnriji  was  the  last  full  owner  and 
his  widow  Situbai  succeeded  to  him  be- 
fore Biinabai  took  up  the  inheritance  as 
his  daughter-in-law,  the  only  person  who 
could  make  the  adoption  and  continue  the 
line  of  Krishnj.ji  WAS  his  widow,  Sitabau 
and  not  his  daughter-in-law,  Biinnbai. 
Reliance  is  placed  on  the  decision  of  this 
Court  in  Ganpati  v.  Mt.  Salu  (2)  in  sup- 
port of  the  first  three  propositions  and  on 
Ramhrtshna  Rajnchandra  v  Shamrao 
Yeshwant  (3)  which  in  its  turn  is  based 
on  the  throe  Privy  Council  decisions  of 
Bhooban  Moyee  Debia  v.  Ram  Kishore 
Acharjet  (4J,  Padma  Cooman  v.  Court 
of  Wards  (5)  and  Thayammal  v.  Yen- 
katarama  (6),  as  supporting  all  the  four 
propositions  The  decision  of  a  Bench 
of  this  Court  in  Baswantrao  v  Deorao 
(7)  where  the  right  of  a  daughter-in-law 
to  make  a  valid  adoption  was  affirmed,  i& 
sought  to  be  distinguished  on  the  ground 
that  the  daughter-in-law  succeeded  dir- 
ectly to  her  father-in-law,  and,  not  after 
the  death  of  her  mother-in-law,  as  in  this 
case  It  is,  therefore,  necessary  to  exa- 
mine the  oases  on  the  subject  decided  by 
their  Lordships  of  the  Privy  Council  as 
well  as  by  other  High  Courts  and  this 


(2)  A.  I.  R.  1926  Nag.  15. 
(9)  [1902]  26  Bom.  526=1   Bom.  L.    R.   315. 
(F.B.). 

(4)  [1863-66]   10  M.  I.    A.    279=3   W.   R.   15 
(P.O.). 

(5)  [1882]  8  Oal.  302=8  I.  A.  229=4  Sar.  285. 
(P.O.). 

(6)  [1887]  10  Mad.  205=14  I.  A.  67=5  Bar.  1O 
(P.O.). 

(7)  A.  I.  R.  1927  Nag.  2. 
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Court  in  order  to  find  oat  the   principles 


limiting  a  Hindu  widow's  power  to  make 
•a  valid  adoption. 

The  leading  case  on  the  subject  is 
that  of  Bhooban  Moyee  Delia  v.  Ram 
Kishore  Acharjee  (4).  Thefaots  of  that  ca.se 
•were  that,  one  Gour  Kishore  died,  in 
1821,  leaving  a  widow  Chundrabullee  and 
an  only  son  named  Bhowanee  Kishore. 
'In  1840,  Bhowaneo  died,  leaving  no 
issue,  but,  his  wife  Bhooban  Moyee  Debia 
who,  as  his  widow,  succeeded  to  the  estate 
left  by  him  In  1843,  Bhooban  Debia 
adopted  a  boy  called  Rijonlro  Kishore, 
And  some  time  after  this.  Chundrabullee. 
also,  adopted  Ram  Kishore,  as  a  son, 
to  her  late  husband,  Gour  Kishore.  The 
latter  filed  a  suit,  as  the  next  friend  of 
Ra,m  Kishore,  for  possession  of  the  estate 
left  by  Bhowanee,  against  Bhooban  Debia 
and  her  adopted  son  Rrijeniro  Kishore 
In  that  suit,  it  was  found  that,  Bhooban 
Debia  had  no  authority  from  her  husband 
to  adopt,  and  that,  Chundrabullee  had 
been  authorized  by  her  husband  to  adopt 
-a  son  to  him.  In  view  of  these  findings, 
it  became  necessary  to  consider  whether 
Bam  Kishore's  adoption  was  valid,  and, 
"whether  he  was  entitled  to  recover  pos- 
session of  the  estate  left  by  Bhowanee 
Their  Lordships  held  that  Ram  Kishore 
was  not  entitled  to  succeed,  and  observed 
as  follows  : 

"  The  question  ia,  whether  the  estata  oE  his 
<Gour  Kishore's)  son  (Bhowanee)  being  un- 
limited, and  that  son  having  married  and  left 
a  widow  as  hia  heir,  and  that  heir  having  ac- 
quired a  vested  estate  in  her  husband's  pro- 
perty as  widow,  a  new  heir  can  ba  substituted 
by  adoption  who  is  to  defeat  that  estate,  and 
take  aa  an  adopted  son  what  a  legitimate  son 
of  Gour  Kishore  would  not  have  taken.  This 
*eema  contrary  to  all  reason  and  to  all  the 
principles  of  Hindu  law,  as  far  as  we  can 
-collect  them.  It  must  be  recollected  that  the 
Adopted  son,  as  such  takes  by  inheritance  and 
'not  by  devise,  Now,  the  rule  of  Hindu  law 
Ja,  that  in  the  case  of  inheritance,  tha  person 
to  succeed  must  be  the  heir  of  the  last  full 
owner.  In  this  case,  Bhowanee  Kishore  was 
the  last  full  owner,  and  his  wife  succeeds,  as 
his  hair,  to  a  widow's  estate.  On  her  death, 
*tha  person  to  auccaed  will  again  be  the  heir  at 
that  time  of  Bhowanee  Kiahore.  If  Bhowanee 
Kishore  had  died  unmarried,  hia  mother, 
•Chuodrabullee  Debia,  would  have  been  hia 
heir,  and  the  question  of  adoption  would  have 
*tood  on  quite  different  grounds.  By  exercis- 
ing the  powar  of  adoption,  aha  would  have 
•divested  no  estate  bub  her  own,  and  thla 
would  have  brought  the  caae  within  the  ordi- 
nary rule  ;  but  no  case  baa  been  .produced,  no 
•decision  haa  been  cited  from  the  text- books, 
And  no  principle  has  been  stated  to  show  that 
by  the  mere  gift  of  a  power  of  adoption  to  a 


widow,  the  stats  of  the  heir 
vested  in  possession,  can 
divested." 
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of  a  deceased  son 
be  defeated    and 


The  above  case  is- an  authority  for  the 
proposition  that,  if  a,  Hindu  dies  leaving 
a  widow  aa  heir,  his  mother,  although 
duly  authorized  ia  that  behalf,  cannot, 
during  the  lifetime  .of  her  uon's  widow, 
adopt  a  son  to  her  own  husband,  and  there- 
by divest  her  (the  son's  widow)  of  the 
estate  acquired  by  her  by  inheritance 
from  her  own  husband.  In  this  c<ise  it 
was  not  held,  in  so  miny  words,  that 
Earn  Kishore's  adoption  by  Chundrabullee 
was  invalid. 

Sjuiecune  after  this  decision,  Bhooban 
Debia  died  and  the  estate  devolved  ac- 
cording to  the  Hindu  law  of  succession 
upon  Chundrabullee,  the  mother  of  Bho- 
wanee Kiahore.  After  the  death  of  Chun- 
dr^bullee,  tho  reversionary  heirs  of  Bho- 
wanee brought  a  suit  for  possession  of 
his  estate,  then  in  the  hands  of  Rfim 
Kishore  In  this  second  suit,  the  ques- 
tion arose,  whether  Rim  Kishore's  adop- 
tion by  Chundrabullee  to  her  husband 
Gour  Kishore  was  valid,  and,  whether,  as 
such  he  was  entitled  to  retain  possession 
of  the  estate.  The  Calcutta  High  Court  in 
Puddo  Kumaree  Debi  v.  Juggut  Kishore 
Acharjee  (8)  held  that,  Rim  Kishoro's 
adoption  was  ^alid,  and  that,  he  was  en- 
titled to  succeed  to  the  estate  of  Bho- 
wanee after  Bliojban  Debia's  deith. 

With  reference  to  the  previous  deci- 
sion of  their  Lordships  in  Bhooban 
Moyee  Delia  v.  Ram  Kishore  Acharjee 
(4j,  Jackson,  J.,  observed  : 

"  What  haa  happened,  being  the  death  of 
Dhowanee  without;  having  either  had  aona 
born  to  him  or  given  any  permiaaion  to  adopt. 
If,  therefore,  Chundrabullee  immediately  on 
the  death  of  Bhoobumoyee,  had  made  an 
adoption  and  so  divosted  her  own  estate,  there 
would  have  been  nothing  in  the  judgment  ot 
the  Privy  Council,  and  nobbing  that  we  are 
aware  of  in  the  law,  to  prevent  her  doing 
that  which  her  husband  auhorized  her 
to  do,  and  which  would  certainly  be 
for  his  spiritual  benefit  and  for  that  of 
hia  ancestors  and  even  of  Bhowani  Kishore. 
.  .  .  Then,  if  Chundrabullee  might  have  ad- 
opted at  the  date  when  Boobunmoyee'a  death 
caused  tho  inheritance  to  devolve  on  her,  with 
tho  consequence  of  diveating  her  own  eatata,  is 
there  any  reaaon  why  Ram  Kiahore,  if  we  sup- 
pose him  to  have  been  regularly  adopted,  and 
those  who  came  before  him  aa  heirs  to  Bho- 
wani Klahore  out  of  the  way,  should  not,  in 
that  state  of  things,  take  the  inheritance 
which  the  mother  gives  up  to  him,  and  should 
not,  to  use  the  words  of  Mr.  Mayne,  be  re- 
warded  by  the  estate  for  the  service*  which  he 

(8)  [1880J  5  Gal.  61V 
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renders  to  the  deceased  ?  We  think  not.  .  .  . 
it  seems  to  ua,  that  although  as  heir  to  Dour 
Kishore,  he  could  not  displace  the  widow  and 
heir  of  a  subsequent  full  owner,  and  aa  heir  to 
Bhowani  he  came  after  the  widow  and  the 
mother,  he  might,  without  objection,  succeed 
when,  by  their  successive  deaths  or  surrender, 
he  united  in  himself  the  capacities  of  heir  of 
Gour  Kishore  and  heir  to  Bhowani  :  Puddo 
Kumaree  Debee  v.  Juggut  Kishore  Acharjce 
(8).11 

Against  this  decision,  there  was  an  ap- 
peal to  the  Privy  Council,  and  their 
Lordships  reversed  the  decision  of  the 
High  Court  and  held  that,  Bam  Kishore's 
adoption  by  Chundrabullee  was  invalid 
and  that  he  was  not  entitled  to  succeed  to 
the  estate  left  by  Bhowani.  In  doing  so, 
they  referred  to  their  former  decision  in 
Bhooban  Moyee  v.  Bam  Kishore  (4)  and 
observed  : 

"  Dno  substitution  oC  a  new  heir  for  the 
widow  was,  no  doubt,  the  question  to  be  de- 
cided, and  such  substitution  might  have  been 
disallowed,  the  adoption  being  held  valid  for 
all  other  purposes,  which  is  the  v  ow  that  the 
lower  Courts  have  taken  of  the  judgment,  but 
their  Lordships  do  not  think  that  this  was  in- 
tended. They  consider  the  decision  to  be  that, 
upon  the  vesting  of  the  estate  in  the  widow  of 
Bhowani,  the  power  of  adoption  (given  to 
Chundrabullee)  was  at  an  end,  and  incapable 
of  execution  ;  Padmakumari  Debt  v.  Court  of 
War da  (5)."  ' 

A  similar  question -came  up  for  deci- 
sion before  their  Lordships  of  the  Privy 
Council  in  the  case  of  Thayammal  v 
Venkatarama  (6).  In  that  case,  one 
Dorasami  died  leaving  his  widow  Thay- 
ammal and  also  an  only  son  Kuttisami. 
Kuttisami  married  Thangammal  and  sub- 
sequently died  without  issue  leaving  his 
widow  Thangammal,  who  upon  the  death 
of  her  husband  succeeded  as  heir  to  the 
property.  After  Kuttisarni's  death  and 
during  the  lifetime  of  his  widow,  his 
mother  Thayammal  adopted  a  son  to  her 
husband  Dorasami  with  the  consent  of 
the  sapindas.  A  question  arose  whether 
the  said  adoption  was  valid  The  Madras 
High  Court  following  the  decision  in 
Padamakuman  Debi  v.  Court  of  Wards 
(6)  held  tuat  the  adoption  was  invalid. 
On  appeal  to  the  Privy  Council,  it  was 
contended  on  behalf  of  the  adopted  son 
that  all  that  was  decided  by  the  Judicial 
Committee  in  Bhooban  Moyee  a  case, 
Bhooban  Moyee  v  Ram  Kishore  (4),  was 
that  the  son  adopted  by  the  mother  could 
not  recover  the  "estate  from  the  son's 
widow  and  that  it  was  riot  held  that  his 
adoption  was  invalid.  Their  Lordships 
overruled  this  contention  and  observed  : 


"This  appears  to  have  been  the  view  taken  by 
the  lower  Courts  in  Padmakumari'. i  case.  But- 
this  Committee,  upon  appeal,  held  that  t bo- 
case  wont  much  further.  Nothing  can  be 
clearer  or  more  explicit  than  the  language- 
used  by  the  Committee  in  that  case." 

They  also  quoted  with    approval    their 
own  observations  in  Padamkumari's  case- 
cited  above  and  following  them  held  that 
the  adoption  of  a  son  by  Thayammal  after 
the  estate  had  vested  in  her   son's  widow 
was  invalid. 

It  is  no  doubt  true  that,  in  the  cases  of 
Padmakumari  and  Thayammal  referred  to- 
above,  the  mother  of  the  propositus  had 
adopted  a  son  to  her  own  husband  during, 
the  lifetime  of  her  son's  widow,  but  a. 
careful  perusal  of  the  judgments  of  their 
Lordships  of  the  Privy  Council  in  those 
oases  will  show  that  the  adoption  by  the 
mother  was  held  invalid  not  on  tha 
ground  that  it  was  made  during  the  life- 
time of  the  son's  widow,  but  on  the- 
ground  that  the  mother's  power  of  adop- 
tion came  to  an  end  and  became  incapable- 
of  execution  upon  the  vesting  of  the  estate- 
in  the  son's  widow.  These  cases  are,  in 
my  opinion,  clear  authorities  for  the  pro- 
position that  a  widow's  power  of  ad- 
option is  limited,  that  the  vesting  of 
the  estate  in  an  heir  of  the  last 
male  holder  is  the  limit  of  the  exis- 
tence of  such  power  ;  that  once- 
this  limit  is  reached,  the  power  is  at 
an  end  and  is  incapable  of  execution* 
at  any  future  time,  and  that,  it  is  not 
merely  suspended  and  capable  of  being 
revived  if,  after  some  interval,  the  widow- 
happens  to  succeed  ultimately  as  an  heir 
to  the  last  male  holder  on  the  death  of 
the  immediate  heir  in  whom  the  estate* 
had  vested  for  the  time  being. 

The  above  view  is  fully  supported  by 
the  Full  Bench  decision  of  the  Calcutta 
High  Court  in  Manikyamala  Base  v.. 
Nanda  Kumar  Bose  (9).  In  that  case,, 
one  Chandra  Kumar  Bose  died  in  1881,. 
leaving  his  widow  Manikyamala  and  an? 
adopted  son  Akhoy.  Akhoy  died  in  189?' 
after  having  attained  majority,  leaving  a. 
childless  widow,  Bidhumukhi,  who  died 
in  July  1898.  Shortly  afterwards,  i.  e.^ 
on  29th  August  1898,  Manikyamala 
adopted  a  son  to  her  husband,  and  the- 
question  arose  whether  the  said  adoption- 
was  valid.  It  was  contended  that  as  the 
same  was  made  after  the  death  of  the 
widow  of  the  last  male  holder  it  was- 

'9)  [1906]  83  Cal.   1300=4  0.  L.  jT  957=18. 
0.  W.  N.  12. 
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A  similar  view  of  the  Privy  Couuoil 
decisions  has  been  taken  by  the  Bombay 
High  Court  also.  For  example  in  what 
is  known  as  Haaabnis'a  case  Krishna- 
rao  Trimbak  v.  Shankarrao  Vinayak 
(11)  the  said  High  Court  held  that  an 
adoption  to  herself  and  her  deceased  hus- 
band by  a  mother  who  has  succeeded  as 
heir  to  her  son  after  his  death  and  that 
of  his  widow,  is  invalid  according  to 
Hindu  law.  In  this  case,  the  mother  had 
adopted  on  the  death  of  her  son  and  his 
widow.  Again  in  Shri  Dharnidhar  v. 
Chinto  (12)  it  was  held  that,  where  a 
Hindu  died  leaving  a  widow  and  a  daugh- 
ter-in-law (a  widow  of  his  predeceased 
son),  adoption  by  the  latter  was  invalid. 
Candy,  J.,  in  delivering  the  judgment  of 
the  Court  observed  as  follows  : 

"  There  ia  no  suspension  of  the  right  to 
adopt  [see  remarks  of  thia  Court  in  Krishna- 
rav  v.  Shankarrav  (il)].  From  the  moment 
that  Dharnidhar  died,  and  his  estate  was  ves- 
ted in  his  widows,  the  right  of  his  daughter- 
in-law  Venubai  to  adopt,  for  the  purposes  of 
inheritance,  was  at  an  end  :  see  judgment  of 
West,  J.,  in  Keshav  v.  Govind  (13).  " 

Similarly,  in  Amava  v.  Mahadgauda 
(14),  it  was  held  that  the  authority  of  a. 
widow  to  adopt  is  at  an  end  when  the 
estate  after  being  vested  in  her  son  has 
passed  to  his  widow. 

Again,  in  the  Full  Beach  case  of  Ram- 
krishna  v.  Shamrao  (3),  it  was  held  that, 
where  a  Hindu  dies  leaving  a  widow  and 
a  son  and  that  son  himself  dies  leaving  a 
natural  born  or  adopted  son  or  leaving  no 
son  but  his  own  widow  to  continue  the 
line  by  means  of  adoption,  the  power  of 
the  former  widow  is  extinguished  and  can 
never  be  revived  In  that  case,  Chanda- 
varkar,  J.,  who  delivered  the  judgment  of 
the  Full  Bench  observed  at  pp.  529-30  as 
follows  : 

"  If  Mr.  Chaubal's  contention  be  correct,  a 
widow  can  adopt  wichout  any  limit  aa  to  tho 
period  within  which  such  adoption  may  he 
made  and  her  power  ia  never  at  an  end — it  is 
only  suspended  BO  long  aa  the  estate  is  vested 
in  others,  but  directly  it  cornea  to  her  from 
those  others  it  is  revived.  The  language  of 
the  judgment  in  Bhooban,  Mice's  case,  how- 
ever, is  so  explicit  that  it  is  impossible  to  con- 
strue it  otherwise  than  aa  meaning  that  there 
is  a  limit  to  the  period  within  which  a  widow 
can  exercise  her  power  of  adoption,  and  that 
once  that  limit  is  reached  the  power  '  is  at  an 
end  .'  That  language  ia  repeated  and  empha- 
sized by  their  Lordships  in  their  judgments  in 
Padma  CnnmirVs  case  (5)  and  in  Thayammal's 
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valid.  The  Full  Bench  overruled  this 
contention  and  following  the  two  earlier 
Privy  Council  decisions,  Bhooban  Moyee 
v.  Ram  Kishore  (4)  and  Padma  Coomari 
v.  Court  of  Wards  (5),  as  also  the  later 
Privy  Council  decision  reported  in  Tar  a 
Churn  Chatterji  v.  Suresh  Chunder 
Mukerji  (10)  to  the  same  effect,  held 
that  the  adoption  was  invalid.  Mukerjee, 
J  ,  in  his  judgment  observed  as  follows  at 
pp.  131U-16  : 

"It  is  contended  on  behalf  of  the  appellants 
that,  inasmuch  as  tho  second  adoption  was 
made  after  the  death  of  the  widow  of  the 
adopted  son  and  at  a  time,  when  the  estate  was 
vested  in  the  widow  of  the  original  owner, 
there  was  no  bar  to  the  second  adoption  as  it 
would  divest  the  estate  of  tho  adoptive  mother 
alone,  It  has  been  conceded  before  us,  and  in 
view  of  the  decisions  of  the  Judicial  Commit- 
tee in  Bhooban  Moyee  v.  Ramkishnre  (4)  and 
Padma  Kumari  v.  Court  of  Wards  (5)  it  could 
not  possibly  be  disputed,  that  the  adoption 
would  have  been  invalid,  if  it  had  been  made 
during  the  lifetime  of  tho  widow  of  tho 
adopted  son,  because  during  such  period,  the 
power  of  adoption  was  incapable  of  execution. 
The  question,  therefore,  is  reduced  to  thia  : 
Whether  the  power  of  adoption,  vested  in  the 
widow  of  the  original  owner,  which  during 
the  lifetime  of  hor  daughter-in-law  was  in- 
capable of  execution,  became  extinguished 
upon  the  death  of  her  adopted  son,  when  the 
estate  vested  in  bis  widow  or,  whether  the 
such  powor  of  adoption  merely  remained  in 
abeyance  and  waa  revived  and  became  capablo 
of  execution  upon  the  death  of  her  daughter- 
in-law,  when  the  ostabo  reverted  to  her. 
The  solution  of  thia  question  depends  upon 
the  principles  deduoible  from  a  series  of 
decisions  of  the  Judicial  Committee  in  which 
their  Lordships  had  to  consider  tho  limits 
within  which  a  power  of  adoption  may  be 
exercised  by  a  Hindu  widow.  " 

Mukerjee,  J  ,  then  discussed  at  length 
the  decisions  of  the  Privy  Council  and  of 
the  Bombay  and  Calcutta  High  Courts  on 
the  subject  and  observed  at  p.  1319  : 

"  Upon  a  review,  then  of  the  authorities,  wo 
must  overrule  the  contention  of  the  appel- 
lants, that  tho  widow's  death  ia  the  limit  of 
time  within  which  and  the  failure  of  mala 
issue  in  the  male  line  and  tho  vesting  of  the 
estate  in  the  widow,  are  the  only  two  condi- 
tions subject  to  which,  the  power  may  he  exer- 
cised, no  matter  whether  the  estate  vests  in 
the  adopting  widow  just  after  the  death  of  the 
son  or  after  the  death  of  the  widow  of  the 
SOD.  " 

His  final  conclusion  reported  at  p,  1321 
was  as  follows  : 

"  On  these  grounds,  we  must  hold  that  the 
adoption  of  defendant  2  by  defendant  1  after 
she  had  succeeded  as  heir  to  her  first  adopted 
aon  after  his  death  and  that  of  his  widow,  is 
invalid.  "  ' 


(10)  L1B90]  17   Cal.   122=16  I,  A.  166=»5  Bar. 
379  (P.  C.).    - 


11)  [1893]  17  Bom.  164. 

12)  [1896]  20  Bom.  250. 

13)  [1885]  9  Bom.  94. 
(14)  [1898]  22  Bom.  416. 


104  Nagpur          UTTAMBAO  v  DAULAT  (FB)  (Kinkbede,  A  J.  G.) 


1929 


case  (0).  We  agree,  therefore  with  the  Division 
Bench  of  this  Court  which  decided  Basabms's 
case  (11),  that  the  language  of  the  Privy  Coun- 
cil is  '  altogether  inconsistent  with  auy  idea 
of  the  right  to  adopt  being  merely  suspended 
during  the  widow's  life.  '  " 

He  then  discussed  at  considerable 
length  the  test  of  th-e  principle  denn- 
ing the  limit  to  -the  period  within 
which  a  valid  adoption  could  be  made 
by  a  Hindu  widow  to  her  deceased 
husband,  and  his  conclusion,  after  a  re- 
view of  the  case  law,  was  that  a  widow's 
power  of  adoption  comes  to  an  end  and 
can  never  be  revived  after  the  inheri- 
tance has  vested  in  some  heir  of  her  son 
other  than  the  widow  herself  It  is  sig- 
nificant to  observe  that  the  principle 
enunciated  by  the  Full  Bench  of  the 
Bombay  High  Court  has  been  approved 
by  their  Lordships  of  the  Privy  Council  in 
Mad  ana  Mohana  v  Purushothaw  a  (15), 
and  this  Utter  decision  has  since  boon 
cited  with  approval  by  their  Lordships 
of  the  Privy  Council  in  Pratapwngh 
Shivsingk  v.  Agarsingji  Rajiingji  (1H; 

The  Madras    High   Court  has  also  fol- 
lowed the  view  taken  in  the  Privy  Coun- 
cil decisions.     The  case  reported  in  Sur- 
yaprakasa  v   Gangaraju  (17)  may  be  re- 
ferred to  on    the  point      In   that    case  A 
and  B  were   two   undivided    brothers,   A 
having  predeceased  Bt  the  family  proper- 
ties vested  in  B  by   survivorship,  and  on 
B'B  death  descended  to  his  widow      After 
Z?'s  death,  A's  widow  adopted  a    son      It 
was  found  by  the   lower   Court    that  the 
adoption  was  made  with  the  implied  con- 
sent of  and  without   opposition    from  B's 
widow.     The  adoption   BO  made  was  held 
to  be  invalid,    the   consent   of  B's  widow 
not  making    it    valid    in    any  way,  as  the 
estate  had  already  vested  in  her    Wallis, 
J.,  after   discussing    the    Privy    Council 
oases  on  the  subject  observed   as  follows: 
11  These  decisions  of  their   Lordships  have 
been    interpreted    by    Full    Beaches      of    the 
Bombay  and   Calcutta   High  Courts  in  Ram- 
Krishna  v.  Skamrav  (9)  and  Mantkyamal  Dose 
v.  Nand  Kumar   Bose   (9),  ai   meaning  that    a 
widow's  power  is  absolutely  at  an  end  onoe  the 
estate    has    vested  in  the   heir  of  her  deceased 
son,  and  is  not  revived  oven  if    the  widow  her- 
self afterwards  succeeds   to  the   estate.     If  the 
widow  having   once  lost   the    right   to  adopt, 
when  her   son's   inheritance   devolves   on   an- 
other, does  not  regain   it   on  becoming  herself 

(15)  A,  I.  R.  1918   P.  0.  7*=a*l   Mad,   855=15 
I.  A.  156  (P.O.). 

(16)  A.  I.  R,  1918  P.  G.  192-43  Bom.  778=46 
I.  A.  97  (P.O.). 

(17)  [1910J  3D  Mad.   228=4  I,  0,  38G=(1910) 
M.  W.  N.  251, 


the  owner  of  the  estate— if,  that  is  to  Bay,  she 
cannot  in  these  circumstances  by  her  consent 
aa  owner  validate  an  adoption  made  by  her  as 
widow,  it  would  aoem  to  follow  that  the  con- 
sent of  the  person  on  whom  the  estate  has  de- 
volved by  inheritance  from  the  son  IB  ineffec- 
tive to  validate  an  adoption  made  by  the 
widow. 

***** 
Now  it  is  clear  that  A's  widow  might,  with 
proper  consent,  have  validly  adopted  a  son  to 
A  during  the  lifetime  of  his  surviving  co- 
parcener B:  Sri  Virada  Pratapa  Raghunadha 
Deo  v.  Brozo  Kishore  Patla  Deo  (18)  and 
Chandra  v.  Gojarabai  (19),  bub  in  tho  last  case 
it  was  hold  that  such  an  adoption  if  made 
ftftor  tho  death  of  the  surviving  coparcener 
and  tho  vesting  of  the  estate  in  his  widow 
could  nob  divest  the  estate,  as  of  course  it 
would  if  valid  " 

The   Allahabad    High    Court    also   ap- 
pears to  have  taken  in  Lachhmi  Kunwar 
v   Durya  Kunwar  (20),  a  similar  view  of 
the  Privy  Council   decisions,   though  the 
question  of  adoption  was  not  directly  in- 
volved in   the  said  case.     Hathmal    Dae 
and    Pern    Raj,    who    were   two  brothers 
constituted  a  joint  Hindu  family      Nfith- 
mal  Das  died  leaving  a   widow,  Lichhrai 
Kunwar,   and,    subsequently,    Pern    Raj 
died   leaving    a    widow    Durga    Kunwar 
Lachhmi  and    Durga   executed    an  agree- 
ment which  recited  that  they  were  entit- 
led to  equal    shares    in   the    joint  family 
estate  left  by  Nathmal  Das  and  Pern  Raj 
and  the    descendants    then    proceeded    to 
apportion     the     estate   between     them 
Disputes  having  subsequently   arose  bet- 
ween the   widows,    Durga   Kunwar  sued 
for  a  declaration    that   she  had    been  de- 
ceived into  executing  the  agreement,  and 
that  it  was  not  binding  on   her      It  was 
contended  on  behalf  of   Lachhmi  Kunwar 
that  she  was  proposing  to  make  aa  adop- 
tion, and  that  the  effect    of  the  adoption 
would  have  been  to  divest  Durga  Kunwar 
of  the  estate,  or  of  at  least  half  of  it,  and 
that,    to  avoid   this  divesting   of  estate, 
Durga   Kunwar    entered    into    the    said 
agreement.     With  reference  to  this  plea, 
the  High  Couit  observed  as  under: 

"  The  plea  may  ho  dispoasd  of  upon  the 
ground  that  it  doea  not  proceed  upon 
a  correct  proposition  of  law.  It  is 
sufficient  to  refer  to  two  cases,  Chandra  Bin 
Bhau  v.  Oojarabai  (19),  and  Adivi  Suryapra- 
kasa  Rao  v.  Nidamarty  Gangaraju  (17),  as 
authority  for  the  proposition  that  any  adop- 
tion which  Mfc.  Laohhmi  Kunwar  might  make, 
or  might  purport  to  make,  to  her  deceased 

(18)  [1876J  fMad.69=3  I.  A.  154=25 '  W.  R. 
291=3  9ar  583  (P.O.). 


(19)  [1890J  14  Bom.  463. 

(20)  [ 


1918J  40  All.  619=46  1,0.  666=16  A.L.J. 
646. 
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busband,  after  the  husband  and  his  surviving 
brother  were  both  dead,  could  not  ftfleot  the 
1  rights  of  Mb.  Darga  Kunwar  who  had  inheri- 
ted the  estate  as  widow  of  Pern  Raj". 

In  short,  all  the  four  chartered  High 
Courts  have  taken  exactly  the  same  view 
of  the  aforesaid  Privy  Council  decisions 
This  Court  has  also  adopted  the  same 
view  as  will  appear  from  the  decision  of 
Stanyon,  A  J.  C  ,  in  Naiayan  v  Debidas 
{21).  Ip  this  local  case  it  was  held  that: 

"where  a  Hindu  son  whether  natural  or 
^adopted  having  inherited  the  property  of  his 
deceased  father,  dies  leaving  a  son  or  widow 
or  any  other  per  BOH  as  his  heir  other  than  the 
widow  of  his  father,  any  power  to  adopt  hold 
t»y  his  father's  widow,  comes  to  an  end." 

The  learned  Judge  observed  that: 
"The  Privy  Council  doctrine  of  limitation 
•of  the  power  to  adopt  turns  upon  a  second 
vesting  of  the  estate  and  upon  nothing  olse: 
and  whore  such  second  vesting  is  in  the  widow 
horself  her  power  to  adopt  will  not  be  extin- 
guished." 

It  is  urged  on  behalf  of  the  respondent 
that  the  position  of  a  daughter-in-law  is 
the  same  whether  she  inherits  the  father- 
in-law's  estate  immediately  after  his 
death,  or,  after  the  death  of  his  widow 
In  either  case  it  is  said  she  inherits  the 
estate  as  her  father-in-law's  heir  and  in 
neither  case  can  she  make  an  adoption  to 
him  (the  last  male  holder)  as,  under  the 
Hindu  law,  a  widow  can  adopt  to  her 
husband  only.  That  being  so,  why  should 
she  have  no  power  to  make  an  adoption 
•when  she  inherits  her  father-in-law's 
estate  after  his  widow's  death,  when  she 
may  be  said  to  have  that  power  according 
to  some  of  the  decisions  if  she  succeeds 
to  him  direct?  It  is  further  argued  that 
the  lower  appellate  Court's  view  that  she 
is  as  much  able  to  continue  her  father- 
in-law's  line  in  the  way  of  providing  him 
with  a  grandson  by  making  an  adoption 
to  her  own  husband,  as  her  mother-in- 
law  is  by  providing  him  with  a  son,  is 
correct.  Moreover,  it  is'oontended  that 
the  object  of  an  adoption  is  not  merely 
the  due  perpetuation  of  the  lineage  but 
to  secure  for  the  adoptive  father  and  his 
ancestors  the  spiritual  blessings  " Pindo- 
daka  kriya  hetoh  nam  sankeertanaya 
•cha"  as  laid  down  by  Manu  in  bis  text; 
and  that  tbe  adoption  in  question  should 
be  upheld  as  valid  at  least  for  spiritual 
purposes  and  the  vesting  of  the  estate  in 
defendant  1  will  follow  as  a  legal  conse- 
quence thereof  aa  observed  in  YatJo  v. 

(21)  Nag.  Second   Appeal   No.  367-B  of  1913. 
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Namdeo  (22).  It  is  further  said  that  if 
a  son  adopted  by  a  daughter-in-law,  on  the 
death  of  her  father-in-law's  widow,  is  as 
much  able  to  confer  spiritual  blessing  on 
the  father-in-law,  as  a  son  adopted  by 
her  after  the  death  of  her  father  in  law 
dying  without  leaving  a  nearer  heir  than 
herself  would,  why  should  the  power  to 
make  an  adoption  be  supposed  to  continue 
in  the  latter  case,  and  deemed  to  have 
been  extinguished  in  the  former?  Since 
under  the  Bombay  School  a  sonless  widow 
is  said  to  have  an  inherent  or  in  any 
case  a  delegate  1  right  of  adopting  a  son 
to  her  deceased  husband,  it  is  argued  that 
she  can  exercise  that  right  at  any  time 
during  her  lifetime  subject  only  to  such 
restrictions  and  limitations  if  any,  as 
her  husband  may  have  expressly  or  im- 
pliedly  chosen  to  impose  on  her  in  that 
behalf 

In  reply  to  these  contentions  it  may 
be  pointed  out  that  if  they  are  carried  to 
their  extreme  logical  conclusions,  we 
shall  have  to  run  counter  to  the  earlier 
Privy  Conncil  rulings  in  Padma  Coomari 
v.  Court  of  Wards  (5)  and  Thayammal 
v.  Venkntarama  (6),  in  which  it  has 
been  distinctly  held  that  an  adoption 
made  by  a  mother  on  the  death  of  her 
son  and  during  the  lifetime  of  the  son's 
widow  is  invalid;  and,  also  to  hold  that 
a  sonless  widow  governed  by  the  Bombay 
School  has,  subject  to  the  restrictions 
imposed  on  her  by  her  husband,  an  un- 
limited right  of  adoption  which  she  can 
exercise  at  any  time  during  her  life  and 
that  an  adoption  made  by  her  after  her 
son's  death  but  during  the  lifetime  of 
her  son's  widow,  is  perfectly  valid.  To 
do  so  would  involve  the  ignoring  of  the 
Privy  Council  decisiojs  referred  to.  The 
reason  why  this  is  not  permissible  is 
quite  plain  As  remarked  in  Datto 
Govind  v.  Pnndurang  Vina  yak  (23),  ib 
is  not  open  to  the  Indian  Courts  : 

11  to  consider  how  far  the  principle  laid  down 
by  these  oases  was  in  accordance  with  either 
the  letter  or  spirit  of  the  Hindu  law  as  ex- 
pounded in  the  books  or  as  understood  by  the 
Hindus  themselves." 

The  Privy  Council  decisions  are  bind- 
ing on  the  Indian  Courts,  and  the  latter 
are  bound  to  follow  them  as  the  following 
remarks  of  their  Lordships  of  the  Privy 

(22)  A.I.R.  1922  P   C.  216=49  Oftl.  1=18  I.  A, 
613=17  N.  L.  B.  145  (P.O.). 

(23)  [1908]  82  Bom.    499=10  Bom.  L.  B.  692. 
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Council  in  Mataprasad  v  Nageshur  Sahai 
(24),  will  show  : 

14  In  view  of  the  peculiar  course  adopted  by 
the  Subordinate  Judge  in  dealing  with  this 
case,  and  in  order  to  prevent  other  Courts  in 
India  from  falling  into  the  same  error  their 
Lordships  think  it  desirable  to  point  out  that 
it  IB  not  open  to  the  Courts  in  India  to  ques- 
tion any  principle  enunciated  by  this  Board, 
although  they  have  the  right  of  examining  the 
facts  of  any  oaae  before  them  to  see  whether 
and  how  far  the  principle  on  which  stress  is 
laid  applies  to  the  facts  of  the  particular 
case." 

In  view  of  these  remarks,  it  will  serve 
no  useful  purpose  to  discuss  the  original 
Hindu  law  texts  with  a  view  to  see  whe- 
ther, and  how  far  the  principles  as  to 
the  limits  of  a  widow's  power  to  adopt 
laid  down  by  the  Privy  Council  are 
deducible  from  them  Neither  the  theory 
and  object  which  underlies  the  concep- 
tion of  an  adoption  by  a  Hindu  male  or 
female  to  which  reference  is  made  in 
Sri  Virda  Pratapa  Raghunadha  Deo  v. 
Sri  Brozo  Kishoro  Patta  Deo(l8),  nor 
the  spiritual  apart  from  the  temporal 
aspect  of  an  adoption,  or  its  validity 
purely  for  spiritual  purposes,  discussed 
In  Yado  v.  Namdeo  (22),  on  which  the 
lower  Courts  largely  depended,  therefore, 
calls  for  any  comment  or  treatment  here. 

We  have  seen  above  that  the  Privy 
Council  decisions  Padma  Coomari  v. 
Court  of  Wards  (5)  and  Thayammal  v 
Venkatarama  (6),  are  based  on  the  prin- 
ciple that,  where  the  last  male-holder 
dies  leaving  a  nearer  heir  other  than  the 
adopting  widow,  the  latter's  power  of 
adoption  comes  to  an  end,  as  soon  as  his 
estate  ia  vested  in  the  nearer  heir,  and  is 
incapable  of  being  revived  at  any  future 
date.  In  my  opinion,  the  words  : 

"  tho  power  of  adoption  was  at  an  end  and 
incapable  of  execution." 

as  used  in  Pod-ma  Coomari  v  Court  of 
Wards  (5),  leave  no  room  for  doubt  that 
this  was  the  principle  on  which  stress 
was  laid  by  their  Lordships  in  defining 
the  limit  of  the  widow's  power  of  adop- 
tion. It  is  not,  therefore,  open  to  the 
Courts  in  India  to  question  the  soundness 
of  the  said  principle  It  is  obviously 
based  on  the  consideration  that,  when  the 
^ast  male  holder  dies  leaving  a  widow 
capable  of  continuing  tho  line  by  adopting 
a  son,  and  that  nearer  heir  does  not  cire 
to  continue  the  line,  the  remoter  heir  can- 
not claim  to  continue  the  line  by  making 
an  ado ptioa  either  during,  or  after,  the 
(24)  A.  I.  R  1925  P.  0.  272=47  All.  883=28 
O.  C.  352=52  I.  A.  398  (P.O.). 


lifetime  of  the  former  widow  ;    because,, 
it  was  the  right  of  the  former   widow  to-, 
continue  the  line,  and,  if  for  any   reason, 
she  chooses  not  to  do  so,  it  should  not  be 
within  the  power  of  the  remoter  heir  who- 
succeeds  to  the  estate  to  claim  to  exercise^ 
that  power  after  it  became  extinguished. 

It  seems,  therefore,  clear  to  my  mind 
that  the  principle  deducible  from  the- 
Privy  Council  rulings  on  the  subject  of 
the  power  of  adoption  by  a  widow  as. 
interpreted  by  all  the  High  Courts  and 
this  Court  is  that,  when  the  adopting, 
widow,  in  a  joint  family  which  has  ceased 
to  exist  on  the  death  of  the  last  surviv- 
ing coparcener,  or,  in  a  divided  family, 
succeeds  direct  to  the  last  male  holder, 
her  power  of  adoption  remains  intact,  and 
she  can  exercise  it  by  making  an  adoption* 
to  her  deceased  husband  ;  where,  however,, 
she  succeeds  on  the  termination  of  an 
intermediate  estate,  her  power  of  adoption 
comes  to  an  end,  as  soon  as  the  estate 
vests  in  the  immediate  heir  other  than 
herself,  and  is  incapable  of  being  made 
use  of  at  any  future  date.  On  this  prin- 
ciple, the  cises  decided  by  the  several 
High  Courts  in  regard  to  tho  validity  or 
otherwise  of  an  adoption  made  by  a  widow- 
succeeding  to  the  estate  of  the  last  male 
holder  either  directly  or  after  the  termi- 
nation of  an  intermediate  estate,  can,  in 
my  opinion,  be  satisfactorily  explained. 

It  is  obviously  in  accordance  with* 
this  principle  that  it  has  been  held  that 
a  grandmother  succeeding  direct  to  her 
grandson  can  make  a  valid  adoption  •  cf. 
Narhar  Gotjjnd  v.  Balwant  Hari  (25). 
This  principle  also  applies  to  the  cise- 
of  a  daughter-in-law  succeeding  to  her 
father-in-law,  direct,  and  it  has  '  been 
held  by  a  Banoh  of  this  Court  that  an 
iloptioa  made  by  such  daughter-in-law 
is  valid  :  Baswantrao  v.  Deorao  (7), 
similarly,  where  a  Hindu  dies  leaving  a. 
son  and  a  widow  and  that  son  dies  un- 
married or  marries  and  begets  a  daughter 
and  his  wife  and  daughter  die,  and  after 
them  he  also  dies,  his  mother  can  make 
a  valid  adoption  as  she  succeeds  to  him. 
direct  :  cf.  Maharaja  of  Kolhapur  v. 
Sundaram  Ayyar  (26),  Tripuramba  v. 
Venkataraman(%1\  Anjirabaiv  Pandu- 
rang  Balknshna  (28)  and  Sheik  Dallu- 
v.  Panjab  A  I.  R.  1924  Nag  344. 

(25)  A.  I.  R.  1924Bom.  437=48  Bom.  559. 

(26)  A.  I.  R.  1025  Mud.  497=49  Mad.  1. 

(27)  A,  I.  R.  1923  Mad.  517=40  Mad.  423. 

(28)  A.  I.  R.  1924  Bom.  141=48  Bom.  492. 
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Where,  however,  he  dies  leaving  a  widow 
as  his  heir,  and  also  ajnother  and  prede- 
ceased son's  widow,  neither  of  them  can 
make  a  valid  adoption,  even  after  the 
death  of  his  widow,  as  their  power  to 
make  an  adoption  comes  to  an  end,  i.  e. 
is  extinguished  altogether,  as  soon  as  his 
estate  vests  in  his  widow,  as  his  heir, 
and  is  not  capable  of  being  revived  at 
any  future  date. 

It  hdfe  accordingly  been  held  by 
this  Court  that,  where  a  Hindu  dies 
leaving  a  widow  who  could  have  ad- 
opted, his  mother  has  no  power  to  do  so 
on  her  succession  to  the  estate  after  the 
remarriage  of  his  widow  :  Ganpat  v. 
Mt.  Salu  (2)  It  is  true  that  there  is  no 
case  decided  by  this  Court  in  which  it 
has  been  held  that  a.  daughter-in-law 
succeeding  as  a  gotraja  sapinda  to  her 
father-in-law,  on  the  death  of  his  widow, 
cannot  make  a  valid  adoption.  I  am  of 
opinion,  however,  that,  where  she  does 
not  succeed  direct,  she  has  no  such 
power  Her  power  comes  to  an  end  as 
soon  as  the  widow  of  her  father-in-law 
succeeds  as  heir  to  his  estate,  and  can- 
not be  revived  after  her  death-  The 
Bombay  High  Court  has,  however, 
clearly  held  that  where  a  Hindu  dies 
leaving  a  widow  and  a  daughter-in-law, 
the  latter  on  succeeding  to  the  estate, 
as  a  widow  of  a  gotraja.  sapinda  on  his 
widow's  death,  cannot  make  a  valid 
adoption  :  Shii  Dharmdhar  v.  Chinto 
(12).  The  same  High  Court  has  also 
gone  the  length  of  holding  in  Datto 
Govind  v.  Pandurang  Vinayak  (23) 
that  the  widow  of  a  'predeceased  gotraja 
sapinda  succeeding  even  directly  to  the 
last  male  holder  cannot  make  a  valid  ad- 
option, a  view  not  accepted  in  this  Court 
in  N  dray  an  v.  'Debidas  (21)  and  Bas- 
wantrao  v  Deorao  (7)  :  of.  Dattatraya 
Bhimrao  v.  Gangabai  (29),  Yeknath 
Narayan  v  Laxmibai  (30)  and  Shivba- 
sappa  v  Nilava  (31)  It  may  be  noticed 
that  the  decision  of  the  case  in  Datto 
Govind  v.  Pandurang  Vinayak  (23)  was 
sought  to  be  based  on  the  Privy  Council 
decisions  referred  to  above 

In  that  case  DatteGoviniv  Pandu- 
rang Vinayak  (20)  it  was  held  that  a 
Hindu  widow,  who  succeeds  to  an  estate. 
,not  her  husband's  but  as  a  gotraja  sapinda 
of  the  last  mile  holder  under  the  rule 

(29)  A.  I.  R.  1922  Bom.  321-46  Bom.  541. 

(30)  A.  1.  R.  1922  B>m.  347=47  Bom.  37. 

(31)  A.  I.  R.  1923  Bom.  17=47  Bom.  110. 


established  by  Lullobhoy  v.  Cassibai 
(32)  and  in  consequence  af  the  absence- 
of  nearer  heirs,  cannot  make  a  valid 
adoption  In  that  ca.se  Pandurang  was- 
adopted  by  Parvati  the  widow  of  Sada- 
shiv  the  undivided  predeceased  brother 
of  Antaji  the  last  surviving  coparcener 
of  a  joint  family  of  two  brothers.  Par- 
vati succeeded  to  Antaji  as  the  nearest 
sagofcra  sapinda  then  alive.  The  rever- 
sionary heirs  of  Antaji  sued  Pandurang. 
after  the  death  of  Parvati  for  possession; 
of  tho  property  urging  that  this  adoption 
was  invalid  Tho  Courts  below  held  it 
to  be  valid  in  law,  on  the  ground  thatp 
though  Patvati's  adoption  was  not  one- 
to  the  last  male  holder,  still  that  would' 
not  make  it  spiritually  invalid,  and,  as 
her  adoption  did  not  divest  any  estate 
vested  in  third  parties  and  was  dero- 
gatory of  no  other  estate  but  her  ownr 
the  adoption  was  perfectly  valid.  This 
decision  was  sought  to  be  supported  by 
the  respondent  in  the  High  Court  argu- 
ing that  a  power  to  adopt  was  inherent 
in  every  Hindu  widow  and  she  may  be- 
temporarily  incapable  of  acting  upon  it  ; 
that  it  was  in  suspension  during  Antaji's. 
lifetime  and  that  it  revived  when  she  got 
the  estate  as  a  sapinda  when'  her  act  of 
adoption  had  not  the  effect  of  divest- 
ing any  estate  but  her  own  Chaubal,  T,, 
repelled  this  argument  by  the  following, 
observations  at  p.  504  : 

"every  one  of  those  considerations  applied' 
to  the  case  of  the  grandmother  in  tho  case  of 
Ramkn<ihna  v.  Shamrao  (3).  It  may  also  bo 
noticed  that  this  was  exactly  tha  argument 
urged  before  their  Lordships  ot  the  Judicial 
Committee  by  Mr.  Mayne  in  ThayammaVs 
case  (6;,  arid  was  not  acceded  to.  1  do  not 
think  there  is  auv  authority  for  the  proposi- 
tion that  the  right  to  adopt  is  a  necessary 
incident  of  inheritance,'' 

The  latest  case  wherein  the  view  taken 
in  Datto  Govind  v.  Pandurang  Vinayak. 
(23)  has  been  applied  by  the  same  Cuorb- 
was  in  Dassangowda  v  Rudrappa  (33) 
where  a  stepmother  was  held  disentitled! 
to  adopt  a  son  to  her  own  husband 
although  she  got  the  inheritance  as  the- 
nearest  sagotra,  sapinda  of  her  stepson, 
after  the  death  of  his  own  mother  who- 
directly  succeeded  to  him, 

It  is  true  that,  in  the  present  case, 
Krishna]!  died  lowing  behind  a  widow,  a, 
daughter-in-law,  who  could  both  continue 
his  line  by  providing  him  with  a  son  and 

(32)  [1880]  5  Bom.  110=7  'I,    A.    212=4   Bar  . 
164  (P.  0.). 

(33)  A.  I.  R.  1928  Bom.  291=52  Bom.  393. 
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•a  grandson  respectively  by  means  of  an 
adoption.  Bub  the  right  of  Ktishnaji's 
widow  was  superior  to  that  of  his 
daughter-in-law  :  of.  Gopal  v.  Vishnu 
{34).  She  oould  by  making  an  adoption 
have  provided  Krishna]!  with  a  son,  who 
would  have  been  in  a  position  to  offer 
oblations  to  him  and  to  his  two  immediate 
^ancestors.  The  daughter-in-law  Biinabai 
-could  by  making  an  adoption  bring  only 
,a  grandson  into  existence,  who  could  offer 
ablations  to  his  adoptive  father  Zaboo, 
the  last  male  holder  Krishna]! ,  and  only 
one  of  his  ancestors  That  being  so,  there 
can  be  no  doubt  that  the  widow  of 
Krishnaji  had  a  superior  right  of  conti- 
nuing the  line  of  the  propositus  by  adop- 
tion, and  when  she  did  not  choose  to 
exercise  that  right,  for  reasons  best 
known  to  herself,  it  was  not  open  to  his 
daughter-in-law  Bainabai  to  make  an 
adoption  in  order  to  continue  the  line,  as 
her  power  of  adoption  came  to  an  end, 
and  became  inc4.pj.ble  of  execution  as  soon 
,\B  the  estate  vested  in  her  mother-in-law 
on  Krishnaji's  death  I  am,  therefore, 
of  opinion  that  the  adoption  of  Daulat, 
defendant  1'by  Bj.ina.bai,  in  the  present 
case,  must  be  treated  as  invalid,  because 
of  her  inoompetency  to  make  one  The 
vesting  of  the  estate  in  Sitabai,  on 
Krishnaji's  death,  was  the  limit  of 
Bainabai's  power  to  make  an  adoption  to 
her  own  husband,  Zaboo  ;  and  that,  the 
limit  having  *been  reached  as  soon  as 
Kriehnaji's  widow  got  the  inheritance, 
(  Bainabai's  power  was  at  an  end  and  be- 
came incapable  of  execution.  Conse- 
quently the  consent  of  Baijabai  to  the 
adoption  of  Daulat,  defendant  1  could  in 
'no  wa^r  validate  an  invalid  adoption 

For  all  these  reasons  my  answer  to  the 
reference  is  that  the  adoption  of  Daulat, 
•defendant  1,  should  be  held  to  be  invalid 
in  view  of  the  principles  enunciated  in 
the  Privy  Council  decisions  of  Bhooban 
Moyee  v  Ram  Kishore  (4),  Padma 
*Coomari  v.  Court  of  Wards  (5),  and 
Thayammal  v.  Venkatarama  (6). 

Find  lay,  J  C. — I  have  had  the  advan- 
tage of  perusing  and  considering  the 
-elaborate  and  interesting  opinion  recorded 
•by  Kinkhede,  A.  J  0.,  and  find  myself  in 
complete  agreement  therewith. 

Mohiuddin,  A.  J.  C. — I  agree. 

R.K.  Reference  answered. 

(34)  [1899]  3d  Bom.  250. 
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PRIDEAUX  AND  MOHIUDDIN,  A.  J.  Cs,    • 

Abdul  Hai — Defendant — Appellant, 
v 

Bapu  Rao  and  others — Plaintiffs — 
Respondents. 

Second  Appeal  No  324  of  1927,  Deci- 
ded on  25th  October  1928,  against  judg- 
ment of  Addl.  Disb.  Judge,  Btlaghat, 
D/-  15th  January  1927,  in  Civ.  App.  No 
38  of 192G 

C.  P.  Land  Revenue  Act  (1917),  S.  2— 
KhudkhaBt  land  left  under  graai— Tenant! 
cannot  15 raze  free  of  charge — C.  P.  Tanancy 
Act  (1920),  S.  2—  Agriculture. 

Keeping  land  under  grass  is  "  agriculture  " 
withm  the  moaning  of  that  term  in  the  Ten- 
ancy Acb  and  therefore  whore  a  plot  ia  recor- 
dud  as  khudkhast,  villagers  aro  nob  entitled  to 
graze  thoir  cab  tie  free  of  charge  therein  merely 
because  it  is  left  under  grass. 

[P  108  C  2  ;  P  10l)  C  1J 

Abdul  Razak— for  Appellant 
M  R  Bobde — for  Respondents 
Fact!. — The  defendant-appellant  was 
the  Mukaddam  Thekedar  of  the  village 
of  Dhorya-Paraswada  On  20th  Septem- 
ber 1925  he  impounded  four  buffaloes  and 
one  she-buffalo  belonging  to  the  plaintiffs 
when  they  were  grazing  in  plot  No  89/2 
of  the  village  which  was  recorded  '  khud- 
khast  '  at  the  last  settlement.  The  plain- 
tiff sued  for  the  recovery,  the  sum  spent 
for  getting  the  cattle  released  from  the 
pound,  and  Bs  2  on  account  of  1'oss  caused 
by  the  detention  of  the  cattle  on  the 
ground  that  because  the  mukadam  left  bhe 
plot  under  grass,  the  land  fell  under  the 
expression  "  Khali  Pad  "  of  the  wazib-ul- 
arz,  and  that  the  villagers  under  the 
.  rights  conferred  by  that  document  had 
therefore  a  right  to  graze  in  tbe  unculti- 
vated khudkhast  field. 

Prideaux,  A.  J  C.— The  question 
here  is  one  of  general  importance,  namely, 
wbether  the  village  cattle  in  this  village 
can  graze  free  in  uncultivated  khudkhast 
I  would  ask  for  a  Bench  to  decide  it. 

Opinion. — We  have  no  hesitation  in 
answering  the  reference  in  the  negative. 
The  land  in  the  present  case  is  admittedly 
recorded  as  khudkhast,  and  as  such  it  is 
within  the  pover  of  the  mulguzar  to  give 
rit  out  for  cultivation,  to  cultivate  it  him- 
self or  to  leave  it  under  grass,  and  if  be1 
likes  to  do  the  last,  we  do  not  tbink  vil- 
lagers are  entitled  to  graze  their  cattle 
free  of  charge  therein,  though  they  have 
a  right  to  do  BO  in  the  fields  specified  for 
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that  purpose  ia  the  wajib-ul-arz,  or  on 
•the  waste^ tracks  of  the  village  The  ex- 
pression "  khali  pad  "  does  not,  in  our 
opinion,  apply  to  land  of  the  nature  we 
are  dealing  with.  Keeping  land  under 
grass  is  "  agriculture  "  within  the  mean- 
ing of  that  term  in  the  Tenancy  Act. 

B.K.  Reference  answered  in  negative. 
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MOHIUDDIS  AND  JACKSON,  A.  J.  OS. 

Suratram  and  another  —  Plaintiffs  — 
Appellants. 

v. 

Atmaram  and  others  —  Defendants  — 
Respondents. 

First  Appeal  No.  83  of  1927,  Decided 
on  ll^th  February  1929,  against  decree  of 
Addl.  Dist-  Judge,  BiLaspur,  D/-  30th 
March  19*7  in  Civil  Suit  No.  31  of  1926. 

*  (a)  Civil  P.  C.,  O.  3,  R.  4— Vakalatnama 
authorizing  second  grade  pleader  to  appoint 
other  pleader  do-s  not  empower  him  to 
appoint  other  pleader  for  filing  appeal 
after  suit  ends. 

Vakalatnama,  givon  to  a  second  grade 
pleader  and  authorizing  him  to  appoint  ano- 
ther pleader  or  barrister  in  case  of  emergency, 
doea  not  empower  him  to  appoint  a  first  grade 
pleader  to  file  an  appaal  after  the  suit  ends. 

[P  10D  0  2] 

(b)  Civil  P.  C.  (amended  1925),  O.  3,  R  4, 
— Amended  rule  does  not  enable  second 
grade  pleader,  appointed  to  conduct  suit, 
to  appoint  another  to  file  appeal  in  High 
Court. 

The  amendment  of  the  Civil  P.  0.  in  1926 
haa  not  extended  the  power  of  second  grade 
pleaders  who  cannot  act  and  plead  in  the 
High  Court  and,  therefore,  the  appointment 
in  ida  under  sub-S.  (2),  0.  3,  R,  4  will  not 
enable,  such  a  ploador  to  appoint  another 
pleader  to  file  an  appaal  in  tho  High  Court. 

[P  109  C  2] 

D.  N  Choudhry  and  G  R.  Deo— tor 
Appellants. 

P.  N.  ttudra— for  Respondents. 

Judgment.  —  This  appeal  WAS  filed 
on  28th  Jane  1927  by  a  first  grade 
pleader  on  the  authority  of  a  vakalat- 
namiL  executed  in  his  favour  by  a  second 
grade  pleider  who  was  authorized  by 
Suratram,  the  appellant,  to  appear  and 
oonduob  the  case  on  his  behalf,  and  in 
whose  favour  a  vakalabnama  was  exe- 
cuted on  5th  October  1926.  This  vaka- 
latnama  doif  not  specifically  authorize 
the  pleader  named  in  it,  to  file  an  appeal 
or  to  authorize  some  one  also  to  do  BO. 
The  portion  of  the  vakalatnama,  oo 


whioh  the  learned  advocate  for  the    ap- 
pellant relied,  runs  as  follows  : — 

11  Wo  is  vakalatnama  ke  eariye  se  wakil 
miusuf  ko  ye  bhi  ikhtiar  hasil  rahega  ke 
makaddami  sadar  men  wakt  earurat  par  doosra 
Wakil  ya  Barrister  makarrar  karen." 

It  was  argued  that  on  the  authority 
of  the  above  condition  in  the  vakalat- 
nama,, the  pleader  appointed  by  the 
appellant  could  engage  and  authorize 
another  pleader  to  file  the  appeal.  The 
terms  are  quite  definite  and  clear  and  do 
not  allow  any  such  authorization,  as  is 
suggested.  The  pleader  could  only  ap- 
point another  pleader  or  a  barrister,  ja 
case  of  emergency  and  in  that  suit. 
There  is  no  authority  to  appoint  another 
plodder  on  behalf  of  the  appellant  to  file 
an  appeal  on  the  termination  of  the  suit. 
The  fact  that  the  appellant  appointed 
a  second  grade  pleader  to  conduct  this 
case  in  the  trial  Court  shows  that  he 
did  not  expect  the  pleader  to  act  for  him 
in  connexion  with  the  appeal  to  be  filed 
in  this  Court,  after  the  termination  of, 
the  suit,  because  second  grade  pleaders 
cannot  appear  and  act  in  this  Court 
Wo  therefore  hold  that  the  vakalatnami 
given  to  the  pleader  on  5th  October  1926 
by  the  appellant  did  not  contain  any 
authority,  authorizing  the  pleader  to  file 
an  appeal  in  this  Court. 

It  was  also  argued  that  the  appoint- 
ment of  the  pleader  continued,  until  all 
proceedings  in  the  suit  were  ended,  so 
far  as  regards  the  client,  and  this  appeal, 
according  to  the  amendment  of  R.  4. 
0.  3,  Sch.  1,  Civil  P  C  ,  as  con- 
tainod  in  Act  No  22  of  1926,  was  a  pro- 
ceehng  in  the  suit  The  amendment  of 
the  Coie  has  not  extended  the  power  of 
second  grade  pleaders  who  cannot  act 
and  plead  in  this  Court  and,  therefore,  the 
appointment  made  under  sub-S  (2), 
0.  3,  R  4,  Civil  P  C  will  not  enable 
the  pleader  to  appoint  another  pleader 
to  file  an  appaal  in  this  Cjurt. 

It  was  next  suggested  that  the  pleader 
appointed  on  5th  October  1926  was  a  re- 
cognized agent  who  could  engage  a  pleader 
on  behalf  of  the  appellant.  We  have 
already  pointed  out  in  para.  1  of  this 
judgment  that  the  pleader  had  no  auth- 
ority to  appoint  another  pleader.  The 
authorized  agent  could  not  possibly  have- 
any  more  authority  than  what  was  given, 
to  him  by  the  power-of-attorney  and  as 
the  power-of-attorney  did  not  empower 
the  agent  to  appoint  a  pleader*  to  file  an-- 
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appeal,  the  pleader  as  a  recognized  age  at, 
-could  not  authorize  another  pleader  to 
file  an  appeal.  We  therefore  hold  that 
the  pleader  who  filed  the  appeal  in  this 
Courb,  had  no  authority  on  beha-lf  of  the 
appellant  to  file  the  appeal  and,  therefore, 
the  appeal  was  not  properly  presented. 

An  application  was  made,  on  the  date 
of  hearing,  asking  this  Court  to  condone 
the  delay  and  to  allow  the  appellant  to 
file  a  vakalatnama,  It  appears  from  the 
application  that  the  appellant  did  not 
sign  any  vakalatuatna  to  be  given  to  the 
pleader,  who  w:is  to  be  engaged  at  Nag- 
pur  and  did  not  take  any  steps  to  see 
that  he  had  authorized  any  one  to  file 
the  appeal  on  his  behalf  We  do  not 
find  any  sufficient  cause  for  extending 
the  period  of  limitation  and  therefore 
reject  the  application  The  appeal  there- 
fore fails  and  is  dismissed  with  costs. 
We  fix  Rs,  100  as  pleader's  fees  in  this 


Appeal  dismissed. 


S.N./R.K. 
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JACKSON,  A.  J,  C. 

Laxman  Singh  and  another — Defen- 
dant 2 — Appellants. 

v. 

Binraj  and  anothei — Plaintiff  &Defen- 
.daut  1 — Respondents. 

Second    Appeal    No.   420-B    of    1927, 
Decided  on  16th  February  1929,   against 
Decree  of  Addl.  Dist.  Judge,   Khamgaon, 
D/-  19th  September   1927    in   Civil    Ap- 
peal No.  33  of  1927 

(•)  Civil    P.  C.,   S.  100— Lower   Appellate 

-  Court's   conclusion    on    queition    of  fact — It 

cannot  be  attacked  in  second    appeal    unleii 

it  is  inference   based   on   erroneous    view  of 

law. 

Where  fcho  lower  appellate  Court  arrives  at 
_  A  conclusion  on  a  question  of  fact,  which  is  an 
inference  bused  upon  an  erroneous  view  of 
law,  the  judgment  is  open  to  question  in 
second  appeal  but  not  otherwise  :  24  Gal.  825 
Foil.  [P  110  C  2] 

(b)  Tranifer    of    Property     Act,    S.     53— 
Debtor  selling  his  property    to   one   creditor 
..  intending   to   defeat  other   creditors  —  Cre- 
.  ditor    knowing    debtor's    intention   —  Con- 
sideration for  sale  being  part    satisfaction  of 
debt— Creditor  is   prima   facie   transferee  in 
good  faith. 

Whore  the  consideration  for  a  sale  ia  part 
satisfaction  of  a  debt  due  to  the  creditor,  the 
creditor  is  prima  facie  a  transferee  in  good 
faith  even  if  the  debtor  in  making  the  transfer 
intended  to -defeat  the  claims  of  other  cre- 


ditors, and  tha  creditor  had  the  knowledge  of 
such  intention  ;  and  it  is  for  the  parties,  who 
allege  want  of  good  faith,  to  prove  it :  34  Cal. 
99fJ,  24  Cal.  825,  Poll.  [P  111  0  1] 

0  R.  Deo  and  S.  C.  Dutt  Choudhury— 
for  Appellants. 

Y  V  Jakatdar — for  Eespondent  No.  1. 

Judgment — In  the  trial  Court  the 
plaintiff's  suit  for  possession  of  Suit 
No.  89/1  of  mouza  AVJ.  Yunaspur  and 
Suit  £Jo,  19  of  mouza  Shewaga  Khurda 
was  dismissed  on  the  ground  that  the 
sale-deed  in  his  favour,  dated  12th  May 
1920,  was  bogus  and  fraudulent.  This 
decision  was  reversed  on  appeal,  and  the 
present  appellants,  Luxrmin  Singh  and 
Shankar  are  now  appealing  against  tho 
decision  of  the  lower  appellate  Court 
They  have  each  purchased  one  of  the 
fields,  bub  their  purchases  were  subse- 
quent to  tho  alleged  sale  to  the  plaintiff 
Bin  raj. 

On  the  date  fixed  for  hearing,  an  addi- 
tional ground  of  appeal  was  raised  on 
behalf  of  the  appellants,  urging  that  the 
sale  to  the  plaintiff  should  have  been 
held  void  under  S.  64,  Civil  P.  C  ,  on  the 
ground  that  the  deed  was  registered  dur- 
ing the  attachment  of  Suit  No.  89/1  ;  but 
the  ground  was  subsequently  withdrawn 
when  it  was  found  that  the  actual  fact 
was  that  registration  was  effected  before 
the  attachment. 

The  lower  appellate  Court  has  found 
that  Binraj,  the  plaintiff,  purchased  the 
fields  from  Totaram  in  good  faith  and 
for  consideration.  The  first  question  i& 
whether  its  finding  of  fact  can  be  ques- 
tioned in  second  appeal.  It  is  urged  that 
it  is  not  the  lower  appellate  Court's  find- 
ings of  fact  that  are  being  attacked  but 
the  inferences  drawn  by  it  from  the  facts 
it  has  found ;  but  it  seems  to  me  that 
these  inferences  are  no  less  findings  of 
fact  than  the  findings  on  which  they  are 
based.  It  hag  been  held  in  Ishan  Chunder 
Das  v.  Bishu  Sirdar  (l),  which,  like  the 
present  case,  was  a  case  under  S.  53, 
T.  P.  Act,  that  where  the  lower  appellate 
Court  arrives  at  a  conclusion,  which  is  an 
inference  based  upon  an  erroneous  view 
of  law,  the  judgment  is  open  to  question 
in  second  appeal.  In  the  present  case, 
the  only  erroneous  view  of  law  that  the 
lower  appellate  Court  can  be  argued  to 
have  taken  is  as  regards  fcfife  burden  of 
proving  the  good  faith  of  the  sale  in 
favour  of  the  plaintiff  All  that  the 

(1)  [1897]  21  Oft].  825=1  0.  W.  N.  665. 
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lower  Court  concludes  on  the  point  of 
good  faith  ia  that  "it  haa  not  been  proved 
that  the  appellant,"  that  ia  Binraj,  "was 
a  party  to  the  fraud,  if  any,  on  the  part 
of  respondent  2,"  that  is,  Totaram 

It  is  urged  that  Binraj  must  have 
known  of  the  other  debts  owed  by  Tota- 
ram and,  as  the  sale  in  his  favour  covered 
-ill  Totaram's  immovable  property,  he 
must  have  known  that  the  sale  in  his 
favour  wtfuld  defeat  the  other  creditors. 
But  even  assuming  that  he  had  that 
knowledge,  it  does  not  follow  that  he  is 
not  a  purchaser  in  good  faith.  The  con- 
sideration for  the  stile  to  him  was  part 
satisfaction  of  a  debt  due  to  him  from 
Totaram,  and,  in  the  case  I  have  cited 
4.bove  (p  829),  it  has  been  said  • 

"Whero  transferee  IB  a  creditor  of  the  trans- 
ferrer,  and  accepts  the  transfer  in  satisfaction 
of  tho  debt  duo  to  him,  though  with  tha  know- 
lodge  that  his  doing  BO  Una  bha  effect  of  defeat- 
ing other  creditors  of  the  transferor,  the 
transfer  may  come  within  the  last  paragraph 
-of  S.  63,  T.  P.  Act." 

In  that  case  the  Court  was  not  required 
to  give  a  more  definite  finding  on  the 
point  ;  but  in  Lala  Hakim  Lai  v. 
Mooshahar  Salioo  (2)  it  has  been  defi- 
,nitely  held  that  a  preferential  transfer 
of  property  to  one  creditor  cannot  be 
declared  fraudulent  as  to  other  creditors, 
•although  the  debtor  in  making  it  in- 
tended to  defeat  their  claims  and  the 
creditor  had  knowledge  of  such  intention, 
if  the  only  purpose  of  the  creditor  is  to 
secure  his  debt  and  the  property  is  not 
worth  materially  more  than  the  amount, 
of  the  debt.  Accepting  that  view,  I  hold 
that  Binraj  in  the  present  case  is  prima 
facie  a  transferee  in  good  faith,  and  that 
it  was  for  the  parties  who  allege  want 
of  good  "faith  on  his  part  to  prove  it. 
That  being  so,  there  is  no  erroneous  view 
of  law  taken  by  the  lower  Court  which 
entitles  me  to  interfere  in  second  appeal 
with  its  findings  of  fact  The  appeal 
fails  and  is  dismissed  with- costs. 


s  N./U.K. 
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FlNDLAY,  J.  C. 

Sadasheo  Rirad  — Applicant 
v. 

Mahadeo  Ganesh  Sohani — Non-Appli* 
cant. 

Miscellaneous  Judicial  Case  No.  3  of 
1929,  Decided  on  4th  January  1929, 
against  order  of  Addl.  Diet.  Judge, 
Nagpur,  D/-  10th  November  1928. 

Civil  P.  C.,  Sch.  2,  Para.  21— Decree  in 
terms  of  award  canrot  be  challenged  in 
appeal  on  ground  of  fraud — Remedy  ii  sepa- 
rate suit— S  151  should  not  be  applied- 
Civil  P.  C.,  S.  151. 

A  decree  passed  in  terms  of  award -cannot  bo 
challenged  in  appeal  on  the  ground  of  fraud, 
nor  can  it  be  set  aside  bj  the  Court  by  virtue 
of  ita  inherent  powers  under  S.  151.  The  re- 
iiio dy  of  r,h'j  party  lies  by  a  separate  suit  . 
A.I.LI.  1927  Nag.  212,  AppL  [P  111  C  2] 

G  B.  Pradhan — fcr  Applicant. 

Order. — I  have  heard  the  pleader  for 
the  appellant  in  this  case  but  it  seems  to 
me  that  the  present  appe.il  is  clearly  bir- 
red under  para.  21,  Sch.  2,  Civil  P.  C. 
Sub-para.  2  thereof  only  allows  an  appeal 
in  a  case  like  the  present  where  the  decree 
is  in  excess  of  and  is  not  in  accordance 
with  the  award  The  applicant's  case  in 
attempting  to  attack  the  preliminary 
decree  is  that  it  was  obtained  by  fraud. 
That  is  obviously  not  a  ground  which 
can  be  considered  under  the  rule  in  quea 
tion  ;  clearly,  the  appellant's  remedy  is! 
by  EL  separate  suit.  To  attempt  to  invoke 
S  151,  Civil  P.  C.  is  an  equally  futile 
suggestion  I  am  in  full  agreement  with) 
the  decision  of  Hallifax,  A.  J.  C ,  in 
Sadasheo  Rao  v.  Umaji  (L),  in  that  con- 
nexion 

It  has  been  suggested  that,  in  any 
event,  the  appeal  might  be  treated  as  an 
application  for  revision.  There  is  no 
prima  facie  reason,  either  technically  or 
on  merits,  for  allowing  this  to  be  done 
and  I  am  wholly  unable  to  see  any  ground 
for  allowing  the  appeal  to  go  further.  It 
is  clearly  barred  for  the  reasons  stated 
above  and,  if  the  appellant  has  any 
remedy,  it  is  by  a  separate  suit. 

The  appeal  is  dismissed  without  notice 
to  the  respondent. 


M.R  /U.K. 


Appeal  dismissed. 


(2)  [1907]    34  Gal.  999=6   0.   L.   J.  410=11 
0.  W.  N.  889. 


(1)  A. I.E.  1927  Nag.  212— 23  N.L.R.  79. 
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JACKSON,  A.  J.  C. 
— Defendant^  Appellant. 
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v. 

Mar  dan  Singh  and  others  —  Plaintiffs 
—Respondents. 

Second  Appeal  No.  710  of  1927,  Deci- 
ded on  12th  February  1929  from  decree 
of  Addl.  Dist  Judge,  Damoh,  D/-  15th 
September  1927,  in  Civil  Appeal  No.  1 
of  1927. 

C.  P.  Tenancy  Act,  (1920),  S.  37— Occu- 
pancy rights  in  malik  makbuza  acquired  be- 
fore 1884  can  be  extinguished  by  S.  37 — 
Such  occupancy  tenant  if  not  recorded  in 
last  settlement  before  1920  is  a  sub-tenant. 
Though  occupancy  rights  acquired  before 
the  1st  January  1884  wai£  left  untouched  by 
Act  9  of  1H83  (as  amsnded)  thay  can  be  extin- 
guished under  S.  37  of  Act  of  1920.  Thj  inten- 
tion of  9.  37,  as  regards  occupancy  rights 
under  a  malik  mattbu/a  is  that,  though  a  per- 
son might  have  acquired  uuch  rights,  yet,  if 
ho  was  iiot  recorded  in  the  Battlement  records 
of  the  last  settlement  made  before  the  Ten- 
ancy Act  of  1020  came  into  force,  ho  would  be 
deemed  to  be  a  sub-tjuant  .  6  C.  P,  L.  R.  101; 
8  N.  L.  R.  3J  and  A.I.R.  1023  Nag.  227,  Evpl. 

[P  112  02] 

N.  Q.  Bose — for  Appellant. 
R.  K.   Manohar  —  for  Beapondenta  1 
and  2. 

Judgment.  —  The  appellant  in  thia 
case  has  been  hold  to  be  a.  sub-tenant  of 
the  respondents,  who  are  malik  makbuza 
holders,  and  the  latter  have  been  given  a 
decree  for  ejectment  against  him. 

He  claims  to  be  an  occupancy  tenant 
and  he  bases  that  claim  upon  the  alle- 
gation that  he  held  tho  land  as  tenant  for 
more  than  12  years  before  1st  Janu- 
ary 1884,  the  date  on  which  the  Central 
Provinces  Tenancy  Act,  9  of  1883,  came 
into  force.  It  has  been  held  in  Sheoram 
v.  tiaghoba  (l)  and  Tejsingh  v.  Lalji  (2) 
that  under  Act  9  of  1883  (as  amended 
with  retrospective  effect  by  Acts  16  and 
17  of  1889)  no  person  could  become  an 
occupancy  tenant  of  a  malik  makbuza 
from  and  after  1st  January  1884,  but 
that  the  status  of  a  person  who  was  al- 
ready the  occupancy  tenant  of  a  malik 
makbuza  before  that  date  remained  un- 
affected- The  appellant's  case  is  that 
by  his  possession  prior  to  1st  January 
1884  he  acquired  a  vested  right  which 
oould  not  be  taken  away  by  subsequent 
legislation  ;  and,  therefore,  that  the  lower 

(1)  [1892]  0  0.  P.  L.  R.  101.          " 

(2)  [191Q]  ?  N.  L.  R.  89=14  I..C,  788, 


appellate  Court  was  wrong  in  holding 
that  he  was  a  sub-tenant,  and  not  am 
occupancy  tenant,  because  his  case  fall* 
under  the  definition  of  "sub-tenant"  in 
8.  37,  Central  Provinces  Tenancy  Act 
of  1920. 

I  have  been  referred  to  Hindusingh  v. 
Mnngal  (3),  in  which  it  is  laid  down 
that,  unless  an  intention  to  the  contrary 
is  clear,  an  act  is  to  be  construed  as  oper- 
ating only  on  cases  or  facts  which  oome> 
into  existence  after  the  Act;  and  not  re- 
trospectively on  cases  which  had  oume 
into  existence  after  the  Act.  But  this- 
ruling  cannot  be  applied  to  S.  37,  Ten- 
ancy Act  of  1920.  As  already  pointed 
out,  H  has  not  been  possible  to  acquire- 
occupancy  rights  under  a  malik  makbuza 
after  lat  January  1884.  Though  such 
rights  acquired  before  that  date  were 
left  untouched  by  Act  9  of  1883  (as  am- 
ended), it  is  clear  from  the  wording  of 
S.  37  of  the  Act  of  1920  that  they  can  be 
extinguished  under  that  section,  [f  this 
was  not  the  intention  of  the  legislature, 
the  section  would  simply  have  provided 
that 

"any  person,  who  holds  as  a  tenant  land 
from  a  mahk  makbuza  and  who*  is  not  an 
absolute  occupancy  ban ant  or  an  occupancy 
tenant,  shall  be  deemed  to  ba  a  sub-tenant  of 
such  land." 

A  reference  to  the  settlement  records 
of  tho  last  settlement  made  before  the 
Act  came  into  force  would  have  been 
meaningless,  and  the  fact  that  refer- 
ence has  been  made  seems  to  me  to  show 
clearly  thht  tho  intention  of  S.  37,  as 
regards  occupancy  rights  under  a  malik 
makbuza,  is  that,  though  a  person  might 
have  acquired  such  rights,  yet,  if  he  was 
not  recorded  in  the  settlement  records 
of  the  last  settlement  ma.de  before  the 
Tenancy  Act  of  1920  came  into  force,  ha 
would  be  deemed  to  be  a  sub-tenant. 
Even  assuming,  then,  that  the  appellant 
had  acquired  occupancy  rights,  as  he 
alleges,  prior  to  1st  January  1884,  ha 
must  now  be  deemed  to  be  a  sub-tenant, 
because  ho  was  not  recorded  as  an  occu- 
pancy tenant  in  the  last  settlement  made 
before  the  Tenancy  Act  of  1920  oame  into 
force. 

The  lower  Court's  decision,  is,  in  my 
opinion,  correct,  and  the  appeal  is  dis- 
missed with  costs. 

B.K.  Appeal  dismissed. 

(9)  A,  I.  R,  1023  Nag.  297=19  N.  L.  R.  110." 
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MACNAIR,  A.  J.  C. 

Eamday  al— Appellan  t. 
v. 

Emperor — Opposite  Party. 

Criminal  AppeafNo.  258  of  1928,  Deci- 
ded on  4th  December  1928,  against  judg- 
ment of  Sess.  Judge  Nagpur,  D/-  4th 
October  1928. 

(a)  Criminal  Trial — Convincing  proof. 

A  Judg^has  not  to  decide  whether  the  pro- 
secution story  is  the  more  probable  but  whe- 
ther or  not  there  has  been  definite  and  con- 
vincing proof.  [P  114  01] 

(b)  Criminal    P.  C.,    S.    307— High    Court 
should  interfere  under  S.  307    only  if  jury's 
verdict  is  perverse  or  manifestly  wrong. 

The  High  Oourb  while  considering  a  refer- 
ence under  S.  307  should  interfere  only  when 
the  verdict  of  the  jury  is  perverse  or  mani- 
festly wrong  :  A.  I.  R.  1926  Nag.  308,  Foil.  ; 
A.  I.  R.  1928  Cat.  732,  not  Appr.  [P  114  0  1] 

A   S.  Sathe — for  Appellant. 

G.  P.  Dick—ioT  Opposite  Party. 

Judgment  — The  judgment  in  this 
appeal  will  govern  the  disposal  of  Cri- 
minal Appeal  No.  266  (Mohanlal  v. 
Emperor),  Criminal  Appeal  No.  271 
(Bachhusingh  v.  Emperor)  and  of  Cri- 
minal Reference  No.  385  of  1928  (Em- 
peror v.  Harilal). 

Seven  accused  were  prosecuted  for 
rioting  and  for  offence  committed  in  the 
course  of  the  rioting.  The  three  applicants 
have  been  convicted.  Harilal  was  ac- 
quitted by  the  jury  which  tried  one  of 
the  offences,  and  the  Judge  disagreeing 
with  the  Jury  has  referred  the  case  ;  the 
remaining  accused  were  acquitted. 

The  counsel  for  the  appellant  and  for 
Harilal  do  not  challenge  the  finding  that 
a  riot  took  place  in  Sitabaldi  on  5th  Sep- 
tember 1927.  Ib  is  urged  by  the  counsel 
for  Bichoosingh  that  Yusuf  (P  W.  6)  may 
not  have  been  injured  in  this  Hot,  but 
Yusuf  did  receive  injuries  and  I  agree 
with  the  learned  Sessions  Judge  that  his 
story  of  the  manner  in  which  he  received 
these  injuries  is  reliabe  .  Yusuf  has  all 
along  stated  that  he  received  injuries  in 
this  riot  and  it  is  most  improbable  that 
a  person  who  received  injuries  should, 
from  the  beginning,  assert  he  received 
injuries  at  a  totally  different  /place  and 
time,  thereby  making  no  attempt  to  assist 
in  the  conviction  of  the  persons  who  had 
injured  him.  The  other  counsel  who  ap- 
peared did  not  contest  the  finding  that 
the  story  of  the  witnesses  who  have  been 
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believed  is  a  fairly  correct  account  of  the 
manner  in  which  they  were  injured.        * 

I  hold,  then,  that  the  evidence  on  which 
the  Sessions  Judge  relies  furnishes  a 
fairly  correct  account  of  the  manner  in 
which  the  witnesses  received  their  in- 
juries. I  believe  also  that  the  witnesses 
would  be  certain  to  mention  the  names 
of  any  of  their  assailants  whom  they 
recognised.  It  is  however,  prima  facie 
not  improbable  that  if  a  witness  recog- 
nised none  of  his  assailants  he  might 
mention  the  names  of  persons  whom  he 
thought  likely  to  have  taken  part  in  the 
assault,  or  if  he  recognised  soiue  assai- 
lants, might  add  the  names  of  such  other 
persons. 

The  question,  then,   for   consideration 
is  whether  the  witnesses,  who  mentioned 
the  persons  whose  oases  I  am  considering, 
are  to  be  believed  on  this  point.     (Here 
the   judgment    discusses    evidence    and 
confirming   the  conviction  of  Bamdayal 
under   S.    147   Penal    Code,   and    setting 
aside  the  conviction  of   Baohohusingb,  it 
proceeds).     I  next  deal  with    the  appeal 
of  Mohanlal.    The  reasons  for  Mohanlal's 
conviction  are  given   in   para.    7   of   the 
trial  Court's  judgment      This  is  based  on 
the  evidence  of   Hasul  (P.  W.  12)  :    the 
learned  Judge  remarks  that  there  is  no  in- 
dependent evidence  to  corroborate  Hasul. 
There  is  very  strong  evidence  that  Hasul 
and  Mohanlal  were  on  bad  terms.   In  1919 
Harilal's  father  filed  a  criminal  complaint 
against  Hasul's  brother    Ex.  D-35  shows 
that  Harilal,  some   three  months   before 
the    riot,    reported    that    Basul    had    en- 
croached upon  the  public  road.    Ex.  D-36 
shows  that  this   complaint    which   even- 
tually resulted  in  their  having  to  remove 
a  substantial  construction,  affected    both 
brothers.    It  is  most  probable   that    at 
the  time  of  riot  Basul   and   Hasul    knew 
of  the  complaint  ;  Hasul  was  living  with 
his  brother   Basul.     The   police  reports 
(Exs.  P-3  and  P-4)   and    the   evidence  of 
Mr  Kane  clearly  shows  that  there  was  a 
heated  quarrel    between   Harilal   on  one 
side  an£  Easul  and  Hasus  on  the  other  on 
the  evening   previous    to    the   attacks  on 
Basul  and   Hasul.     Hasul   has  not   con- 
tented himself  with  stating  that  Mohan- 
lal caused  grievous  hurt  to   him   but  has 
also  stated  that  he  saw  Mohanlal   setting 
fire  to  the*  roof  of  his  house  and    this  evi- 
dence has  been  considered  to  be  false   for 
good  reasons    by    the  trial    Judge.     The 
trial  Judge  has  believed  Haaul's  evidence 
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because  Hasul  received  grievous  hurt,  but, 
as  I  have  stated  above,  a  man  who  has 
received  grievous  hurt  may  well  add  the 
names  of  his  enemies  whom  he  thinks 
likely  to  have  been  concerned  in  the  riot 
to  the  names  of  any  persons  whom  he 
recognised.  The  trial  Judge  is  mistaken 
in  thinking  that  the  identification  of 
Mohanlal  by  Hasul  at  a  parade  adds 
weight  to  Hasul's  evidence  when  it  is 
clear  that  Hasul  knew  Mohanlal  well 
Again  while  it  may  well  be  that  the 
existence  of  enmity  between  witnesses 
and  accused  renders  it  more  probable  that 
the  accused  attacked  the  witnesses  than 
that  he  is  falsely  implicated, 'this  is  nob 
material.  A  Judge  has  not  to  decide 
whether  the  prosecution  story  is  the 
more  probable  but  whether  or  not  there 
has  been  definite  and  convincing  proof 
The  evidence  of  Hasul  is  then  insufficient 
to  justify  the  conviction  of  Mohanlal  and 
I  acquit  Mohanlal. 

I  next  come  to  the  reference  regarding 
Harilal.  Harilal  was  acquitted  by  the 
jury  and  I  see  no  reason  to  dissent  from 
the  principles  laid  down  in  Emperor  v. 
Kankaya  (l),  that  this  Court  should 
interfere  only  when  the  verdicb  of  the 
jury  is  obviously  perverse  or  manifestly 
wrong  or  unreasonable  The  principle 
laid  down  in  Emperor  v.  Ram  Chandra 
Roy  (2),  does  appear  somewhat  different, 
but  it  seems  clear  that  the  High  Court 
cannot  treat  a  reference  under  S  307, 
Criminal  P.  C  ,  in  the  same  way  as  it 
deals  with  an  appeal  from  a  conviction 
by  a  Judge  sitting  without;  a  jury,  and 
with  the  greatest  respect  I  express  my 
opinion  that  the  principle  laid  down  by 
the  Judges  who  decided  this  case  results 
in  a  most  identical  treatment  of  an  ap- 
peal and  a  reference  The  evidence  against 
Harilal  is  considered  in  para  6  of  the 
order  of  reference  Risul  was  very 
seriously  injured  and  in  a  statement  made 
to  Mr.  Chaoji  the  day  after  the  assault 
he  has  implicated  Harilal.  There  can  be 
no  doubt  that  in  that  statement  he  would 
implicate  the  persons  whom  he  had  re- 
cognized, but  the  prosecution  story  is 
that  the  mob  which  entered  Basul's  house 
had  come  to  the  locality  in  pursuit  of 
Mahomed  Yusuf  Many  of  the  persons 
composing  of  that  mob  were  strangers  to 
the  locality.  Ba.su!  has  stated  that  they 
attacked  his  house  when  a  neighbour  told 

(1)  A.  I.  R  1926  Nftg.  308=32  N.  L.  R.  42. 

(2)  A.  I.  R.  1923  Gal.  732=55  Oil,  379. 


them  that  it  was  the  house  of  a  Mahome- 
tan. It  is  quite  possible  then  that  he 
(Hasul)  recognised  few  or  any  of  his 
assailants.  In  such  circumstances  it  is 
likely  that  he  might  mention  the  name 
of  the  person  with  whom  he  had  a  bitter 
quarrel  a  night  before. 

The  jury  has  considered  that  Basul  is 
a  most  unreliable  witness  and  a  perusal 
of  his  evidence  goes  far  to  justify  this 
opinion  He  says  that  the  report  of  the 
previous  night's  quarrel  (Ex.  P-3)  was 
wrongly  recorded,  he  remembers  nothing 
of  the  statement  made  to  Mr.  Chaoji  on 
6th  September  1927,  the  apparent  reason 
being  that  in  this  statement  he  said  that 
his  sons  were  not  present  and  he  now 
desires  that  their  evidence  should  be 
believed.  Similarly,  he  says  that  he  was 
never  examined  by  a  Police  Officer 

Hasul's  evidence  does  not  appear  to  be 
more  convincing  than  that  of  Basul 
Hasul  has  stated  that  he  does  not  know 
of  any  enmity  between  Harilal  and  his 
brother  Mohanlal  on  the  one  side  and 
Risul  on  the  other  He  stated  that 
Mohanlal  was  setting  fire  to  the  roof  of 
his  house  at  the  time  of  the  attack  on 
Bo.su!  This  statement  has  been  consi- 
dered to  be  false  by  the  Sessions  Judge. 
Hasul's  statement  that  Harilal  took  part 
in  the  beating  of  Basul  does  not  go  far  to 
show  that  Basul's  statement  to  the  same 
effect  is  true  It  is  not  the  case  that 
each  has  told  a  detailed  story  and  there 
is  agreement  in  the  details  There  is  no 
doubt  that  Risul  was  attacked  and  if 
Basul  makes  a  bold  statement  that  Hari- 
lal was  in  the  same,  it  is  naturally  easy 
for  his  brother  to  support  this  statement 
whether  it  be  true  or  not 

In  my  opinion  then  the  jury  cannot  be 
considered  to  have  come  to  a  manifestly 
wrong  conclusion  when  they'held  that  the 
evidence  against  Harilal  was  unworthy  of 
belief  I,  therefore,  acquit  Harilal. 

S.N./R.K.  Order  accordingly 

A   I.  R  1929  Nagpur  114 

MAGNATE,  A   J  C. 
Emperor 

v. 

Harilal  Tamboh — Non-Applicant. 
Criminal    Bef.  No.  385  of  1928,    Deci- 
ded on  4th  December  1928,  made  by   Ses. 
Judge,  Nagpur. 

Criminal  P.  C.,  S.  307—  Perion  accuted 
under  S.  459— Trial  Judge  while  charging 
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directing  jury  to  see  whether  accused,  if  not 
tuiltv  under  S.^59,  was  guilty  under  S.  325 
,  — Jury's  verdict  being  not  guilty  —  Judge 
-agreeing  that  no  offence  was  committed 
under  S.  4S9  but  considering  accused  guilty 
under  S.  325— Judge  can  refer  case  to  High 
Court, 

The  trial  Judge  whan  charging  the  jury 
directed  them,  if  they  found  that  the  accused, 
who  was  charged  with  an  offence  punishable 
under  S.  459  that  whilst  committing  house- 
breaking  he  caused  grievous  hurt,  was  not 
•guilty  imdot  S.  459,  to  find  whether  he  was 
.guilty  of  grievous  hurt  under  S.  325.  The 
verdict  of  the  jury  was  that  the  accused  wag 
.guilty  of  no  offence.  The  trial  Judge  agreed 
with  the  jury  that  no  o  Us  nee  had  been  comit- 
ted  under  3.  459  but  was  of  opinion  that  ho 
had  committed  an  offenoo  under  S.  325. 

Held  :  that  the  verdict  oE  the  jury  on  the 
oh  a  r  go  framed  included  the  verdict  of  the 
minor  offence  under  S.  325  and  so  the  Judge 
was  entitled  to  refer  the  caso  under  S.  307  .  41 
Gal.  662,  Zhst.  [P  115  C  1,  2] 

G.  P.  Dick—lor  Applicant 

P.  S.  Kotval — for  Non-Applicant. 

Judgment  — Harilal  was  charged  with 
4.Q  offence  punishable  under  S  459,  I. 
P.  C ,  that  whilst  committing  house- 
breaking  he  caused  grievous  hurt  to  Rasul. 
'The  trial  Judge  when  charging  the  jury 
-directed  them,  if  they  found  that  Harilal 
was  uot  guilty  under  8  459,  I.  P  C.,  to 
find  whether  he  was  guilty  of  grievous 
hurt  to  Rasul  under  S  325.  The  verdict 
•of  the  jury  was  that  Harilal  was  guilty 
of  no  often oe.  The  trial  Judge  agreed 
with  the  jury  that  no  offence  had  bean 
•committed  under  S  459,  I.  P.  C  ,  but  was 
of  opinion  thifc  Harilal  had  committed  an 
offence  under  8  325  and  submitted  the 
•oa.se  in  aooDrdanoe  with  the  provisions  of 
'S.  307,  Criminal  P.  C  ,  to  this  Court. 

A  preliminary  objection  has  been  taken 
(thit  8.  307  does  not  authorize  the  sub- 
mission of  the  case  in  respect  of  Harilal 
to  this  Court.  The  argument  is  that  it  is 
only  when  a  Juige  disagrees  with  the 
verdict  of  the  jurors  on  a  charge  01  which 
any  accused  person  his  been  tried  thit  he 
•can  submit  the  case  ;  and  in  this  case  the 
Judge  agreed  with  the  verdict  of  acquit- 
tal on  the  charge  framed.  Now,  S  238, 
Criminal  P  C  ,  nude  it  lawful  for  the 
jury  to  return  a  verdict  that  HiriUl  was 
guilty  of  the  minor  offence  punishible 
under  8.  325, 1.  P,  C.  It  was  necessity 
in  view  of  the  Judge's  charge  to  the  jury 
that  their  verdict  should  include  a  deci- 
sion whether  Harilal  was  guilty  of  the 
minor  offence  or  not.  Their  verdict  on 
the  charge  framed  did  include  such  a  deci- 
sion and  'the  Sessions  Judge,  as  he  dis- 


agreed  with  this  decision  disagreed    wifchj 
the  verdict  of  the  jury. 

The  fact  that  the  Judge  disagreed  with 
the  verdict  of  the  jury  on  the  charge 
framed  is  made  still  more  clear  by  con- 
sideration of  what  the  result  would  have 
been  had  the  jury  convicted  Harilal  of 
the  minor  offence  and  had  the  Judge  been 
of  opinion  that  Harilal  had  committed  no 
offence.  It  is  obvious  that  the  Session? 
Judge  would  have  had  to  dea.1  in  some 
manner  with  the  legal  verdict  of  the  jury 
and  the  Criminal  Procedure  Code  pro- 
vides no  other  course  than  submit  Ul  ol 
the  case  to  the  High  Court. 

The  counsel  for  the  accused  has  referred 
ine  to  Emperor  v.  Madan  Mandal  (l), 
but  in  that  case  the  verdict  of  the  jury 
was  that  the  accused  had  not  committed 
the  offence  of  which  he  was  charged  but 
had  committed  an  offence  of  which  they 
had  no  power  to  convict  him.  Clearly 
this  was  a  verdict  of  acquittal  and  the 
opinion  of  the  jury  on  a  point  which  did 
not  arise  had  to  be  ignored. 

I  have  therefore  to  deal  with  the  refer- 
ence   on   fcho  merits.     For   fcho    reasons 
given   in   my   judgment  in  Ramdayal  v 
Emperor  (2),  delivered    to-day,  I   acquit 
Harilal 

S.N  /R  K  Order  accordingly. 

"l  ~0al7662~=.22  lTo773l^T8"C.  \V. 


N,  668. 
(2)  A.  I.  R.  1929  Nag.  113. 
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JACKSON,  A.  J.  C. 

Sukhlal  and  other* — Defendants — Ap- 
pellants. 

v. 

Bisesar  —Plaintiff— Respondent 
Second   Appeal  No     712   of    1927,   De- 
cided on   16th    February    1929,    against 
decree   of    Addl.    Dist    Judge,    Bilaspur, 
D/-  21st  September  1927. 

(a)  Adverss      pouauion  —    Usufructuary 
mortgage  becoming    void— Possession    on  its 
strength  it  not  adverse. 

Possession  taken  on  the  strength  of  AH 
usufructuary  mortgage  which,  being  un- 
registered, is  void  from  the  commeaoament, 
cannot  b)  said  to  ba  advotS3  A.  1.  R.  1921 
N.  222,  Diit.  [P  11601] 

(b)  Registration  Act,  S.    49— Scope. 

Au  unregistered  document  cannot  be  usad 
to  prove  the  quality  of  a  person's  possession.  1 
N.  L.  R.  147,  Foil.  [P  116  C  1] 

(c)  Registration  Act,    S.   49—  Unregistered 
mortgage  deed  is  not  admiasible  in  evidence- 
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to  prove  cpniiderAtion  for  mortgage  because 
consideration  is  not  collateral  fact. 

^  An  unregistered  mortgage  deed  ia  Dot  ad" 
miaaible  in  evidence  to  prove  what  the  con" 
aideration  for  the  mortgage  was,  because  con- 
sideration is  not  a  collateral  fact  i.  e.,  a  fact 
which  is  independent  oE  or  divisible  from  the 
purpose  to  effect  which  registration  ia  required 
i.  e.f  from  the  mortgage  transaction  :  15  C.  P. 
L.  R.  33  and  1  iY.  L.  R.,  47  Cons.;  1  N.  L.  R. 
147  and  15  N.  L.  R.  31,  Rel.  on.  [P  117  G  1] 

D.  N.  Choudhry  —  f or  Appellants. 
O.  R.  Deo  — lor  Respondent. 

Judgment  — There  are  two  points  for 
decision  in  this  appeal,  the  first  beiiig 
whether  the  plaintiff-respondent's  claim 
to  possession  of  his  deceased  father's 
occupancy  field  is  barred  by  time  under 
Art.  1,  Sch.  2  to  the  Central  Provinces 
Tenancy  Act,  1920,  and  the  second,  whe- 
ther the  defendant-appellants  are  en- 
titled to  use  the  unregistered  mortgage 
deed,  executed  in  their  favour  by  the 
plaintiff-respondent's  father,  to  prove  the 
amount  of  the  consideration  paid  by 
them. 

As  regards  the  plea  of  limitation,  the 
decision  of  Baker,  J.  0.,  in  Mt.  Kasturi 
v.  Baliram  (A  I  R.  1924  Nagpur  222) 
has  been  referred  to  for  the  proposition 
that  where  an  intended  conveyance  is 
void  from  the  commencement,  the  posses- 
sion taken  on  the  strength  of  it  is  ad- 
verse; but  that  case  is  distinguished 
from  the  present  as  it  dealt  with  an 
invalid  gift,  while  here  it  is  an  usufru- 
ctuary mortgage  that  is  in  question.  It 
has  also  been  argued  that  at  least  the 
appellants'  possession  became  adverse  on 
21st  August  1921,  9  years  after  the  date 
of  the  unregistered  deed,  because  that 
deed  gave  them  possession  for  9  years 
only.  I  have,  however,  no  hesitation  in 
holding  that  the  deed  being  unregistered 
is  nob  admissible  in  evidence  in  this 
connexion.  In  Narayan  Bisnoi  v  Jas- 
ivant  Singh  (l),  it  has  been  held  that 
an  unregistered  document  cannot  be  used 
to  prove  the  quality  of  a  person's  posses- 
sion; and  it  seems  to  me  to  follow  that, 
if  the  deed  in  this  case  cannot  be  used  to 
prove  the  appellants'  possession  as  mort- 
gagees, it  cannot  be  used  to  prove  that 
they  ceased  to  hold  possession  in  that 
capacity  on  a  particular  date.  But  it 
has  been  said  that  the  respondent's  ad- 
mission of  facts  in  his  plaint  is  sufficient 
to  establish  the  case  for  limitation.  This 
admission  is  said  to  be  contained  in  paras. 

(1)  [1905]  1  N.  L.  R.  147. 


3  and  4  of  the  plaint.  What  those  para- 
graphs say  IB  that  after  the  plaintiff's 
father's  death  about  7  years  previously,, 
that  is,  about  the  middle  of  the  year 
1919,  the  plaintiff  came  to  Borsi  to  obtain- 
possession  of  his  father's  fields,  that  he 
found  the  defendant-appellants  in  posses- 
sion and  learnt  from  them  tbat  they  had 
been  given  possession  for  9  years,  in  lieu- 
of  interest  on  a  debt  of  Rs.  200  owed  to 
them  by  the  plaintiff's  father  and  that 
the  plaintiff  accepted  this  position  and 
left  them  in  possession.  Para.  6  of  the 
plaint  states  that  in  1926  the  plaintiff 
again  asked  the  defendants  for  possession ,. 
as  the  period  far  which  they  had  been 
given  possession  had  then  terminated,  and 
they  refused.  The  suit  was  brought  or* 
29th  July  1926,  and  clearly  the  state- 
ments made  in  the  plaint  do  not  show 
adverse  possession  before  that  year  and  r 
therefore,  do  not  establish  the  appellants' 
plea  of  limitation. 

The  appellants  seek  to  prove  by  the> 
unregistered  ,mort gage-deed  that  the  con- 
sideration for  it  was  not  Ba.  200  as- 
stated  in  the  plaint  but  Rs.  400.  The 
lower  appellate  Court  has  refused  to  look 
at  the  deed  for  this  purpose  and  has  left 
unaltered  the  trial  Court's  decision  that* 
the  sum  payable  by  the  plaintiff-respon- 
dent to  regain  possession  is  Rs.  240  based 
on  the  finding  that  Rs.  200  was  paid  to> 
the  respondent's  father  at  the  time  of  t he- 
mortgage  and  Rs  40  on  a  later  bond.  In 
Durgai  Lodhi  v.  Ajab  Singh  (2),  the- 
facts  were  very  similar  to  those  of  the- 
present  case,  though  it  was  one  of  lease 
and  not  of  mortgage,  and  the  learned 
Judicial  Commissioner,  in  holding  that 
the  decree  for  possession  should  be  condi- 
tional upon  a  refund  pro  tan  to  by  fcha 
plaintiffs  of  the  consideration  paid  for 
the  lease,  remarked  that  a  separate  suib 
for  damages  would  lie  and  that  in  such  a 
suit  the  unregistered  lease  might  be  giver* 
in  evidence;  but  in  Balaji  Teh  v.  Mt. 
Bana  Bai  (9)  an  unregistered  document 
was  held  by  the  same  learned  Judge  to 
be  inadmissible  in  a  suit  for  damages- 
based  on  it,  though  it  would  be  admis- 
sible in  a  suit  for  damages  for  breach  of 
an  implied  contract  to  execute  a  lease. 

In  'the  ruling  already  referred  to» 
Narayan  Bisnoi  v  J  as  want  Singh  (l), 
it  was  laid  down  that  an  unregistered 
instrument,  though  compulsorily  regis- 

(2)  [1902]  15  0.  P.  L.  R.  S<T 

(3)  [1905]  1  N.  L,  R.   47. 
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trable,  is  admissible  to  prove  a  collateral 
fact  but  tbat  to  be  collateral  the  fact 
must  be  independent  of  or  divisible  from 
the  purpose  to  effect  which  the  law 
requires  registration,  and  the  same  has 
been  laid  down  in  Kalicharan  v.  Lai 
Indar  Singh  (4).  Applying  this  general 
principle,  I  find  it  impossible  to  separate 
the  consideration  for  the  mortgage  from 
the  purpose  to  effect  which  registration 
is  required,  tbat  is  from  the  mortgage 
transaction.  It  seems  to  me,  moreover, 
particularly  clear  in  this  case  that  the 
defendants  are  seeking  to  use  the  un- 
registered document  as  evidence  of  a 
transaction  affecting  the  property  covered 
by  it;  for  by  it  they  seek  to  establish  the 
amount  they  are  entitled  to  as  compensa- 
tion for  relinquishing  possession  of  that 
property.  I,  therefore,  agree  with  the 
lower  appellate  Court  that  the  unregis- 
tered mortgage  deed  cannot  be  admitted 
to  prove  the  consideration  and  the 
amount  adjudged  by  the  trial  Court  to  be 
payable  by  the  plaintiff-respondent  will 
be  left  unaltered.  The  result  is  that  the 
appeal  fails  and  is  dismissed  with  costs. 

S.N./R-K.  Appeal  dismissed. 

(4)   [1919]   15~N7  L.  R.  31=~48  I.  C.  923,  " 

*  A.  I.  R.  1929  Nagpur  117(1) 

MACNAIR,  A.  J.  C. 

Narayan  and  others — Appellants 
v. 

Rhiwaraj  and  another — Respondents 

First  Appeal  No.  65-B  of  1927,  Decided 
on  30th  January  1929,  against  decree  of 
1st  Class  Sub-Judge,  Ehamgaon,  D/- 
14th  July  1927 

(a)  Civil  P.  C.,  S.  100— Scope. 

Extremely  strong  grounds  are  necessary  for 
interfering  with  the  finding  of  the  trial  Judge 
•who  heard  the  witnesses,  that  they  were  un- 
worthy of  belief.  [P  117  0  2] 

$  (b)  Damdupat— Rule  of  damdupat  ap- 
plies up  to  date  fixed  by  Court  in  prelimi- 
nary decree  for  sale, 

Damdupat  applies  until  the  date  is  removed 
(from  the  domain  of  contract,  that  is,  until 
the  date  fixed  by  the  Court  in  the  preliminary 
decree  for  sale,  [P  117  0  2] 

G.  V.  Deshmukh — for  Appellants. 

M.  B.  Pathak — for  Respondents. 

Judgment— It  is  unnecessary  to  deal 
At  length  with  some  of  the  contentions 
Taised  in  the  memorandum  of  appeal. 
On  the  first  three  grounds  it  was  urged 
that  the  defendants  proved  that  defen- 
dant 1  was  of  vicious  character  and  had 


incurred  debts  for  immoral  purposes. 
This  ground  was  not  strongly  pressed  and 
clearly  extremely  strong  grounds  were 
necessary  for  interfering  with  the  finding 
of  the  Judge,  who  heard  the  witnesses 
that  they  were  unworthy  of  belief.  Good 
reasons  were  given  for  disbelieving  these 
witnesses. 

The  ground  regarding  rate  of  interest 
needs  no  consideration  as  the  rule  of  dam- 
dupat prevents  this  consideration  affect- 
ing the  decree.  The  ground  regarding  re- 
payment was  not  pressed 

The  counsel  for  the  respondents  admits 
that  the  fourth  ground  must  succeed.  The 
rule  of  damdupat  applies  until  the  date 
is  removed  from  the  domain  of  contract, 
that  is,  until  the  date  fixed  by  the  Court 
in  the  preliminary  decree  for  sale.  In- 
terest should  not  have  been  added  for  the 
period  between  the  institution  of  the 
suit  and  this  date.  The  decree,  then, 
should  have  been  to  the  effect  that  the 
amount  due  to  the  plaintiff,  on  account 
of  principal,  interest  and  costs  calculated 
up  to  14th  January  1928,  was  Rs.  5,374 
plus  Rs.  634-15-8.  That  date  has  now 
passed  and  it  is  agreed  that  time  should 
be  extended  to  a  date  three  months  after 
this  date,  interest  on  the  sum  found  due 
at  8  annas  per  cent,  per  mensem  being 
added.  Costs  of  this  appeal  will  be 
borne  as  incurred.  The  respondent  ag- 
rees that  it  is  useless  to  order  that  defen- 
dant 1,  if  he  wishes  to  satisfy  the  mort- 
gage, should  pay  a  larger  sum  and  the 
decree  will  not  contain  any  direction  to 
this  effect. 

S.N-/B.K.  Decree  modified. 

A.  I.  R  1929  Nagpur  117(2) 

SUBHEDAB,    A.  J.  0 

Han — Plaintiff — Appellant, 
v. 

Ghisu  and  others  —  Defendants — Res- 
pondents 

Second  Appeal  No.  598  of  1927,  De- 
cided on  21st  February  1929,  against 
decision  of  Dist.  Judge,  Nimar,  D/-  29th 
September  1927. 

Hindu  Law— Alienation  by  guardian  not 
for  necessity— Disposa.1  of  consideration  for 
benefit  of  minor  not  proved — Transfer  can- 
not be  upheld. 

In  absence  of  evidence  to  show  as  to  how 
the  consideration  money  was  disposed  of,  n 
transfer  of  minor's  property  by  his  guardian 
which  is  proved  not  to  be  for  necessity,  can- 
not be  upheld  as  benefiting  the  minor's  estate, 
because  there  is  no  presumption  that  a  debt 
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contracted  by  a  manager  of  a  Hindu  family 
19  for  the  benefit  of  the  family  :  A.  1.  R.  1924 
Lah.  44  and  A  I.  /?.  1925  All.  618,  Applied. 

[P  118  C  2] 

W.  B.  Puranil — for  Appellant. 

S.  K.  Ghosh  and  S.  B.  Vaidya  —  for 
Respondents. 

Judgment.  —  Malik  Makbuja  field 
No.  117,  area  1.88,  of  raouza  Balrampur, 
tahshil  Khandwa,  originally  belonged  to 
defendants  3  and  4.  During  their  min- 
ority their  mother  sold  tho  same  to  de- 
fendants 1  and  2  by  a  sale-deed  dated 
26th  March  1918  for  Es  200  for  alleged 
legal  necessity  as  specified  in  the  said 
deed  of  sale.  After  attaining  majority 
defendants  3  and  4  sold  the  same  field 
to  the  plaintiff  on  16th  January  1926 
for  Bs.  300  The  plaintiff,  therefore, 
brought  the  present  suit  for  cancellation 
of  the  sale-deed  dated  26th  March  1918 
and  for  recovery  of  possession  of  the 
field  as  against  defendants  1  and  2,  who 
were  in  possession.  The  defendants  re- 
sisted the  claim  on  the  ground  that,  as 
the  sale  was  for  legal  necessity  and  bene- 
fit to  the  minors,  it  was  binding  upon 
them  and  they  could  not,  therefore,  re-sell 
the  property  to  the  plaintiff 

Both  the  Courts  below  have  concur- 
rently held  that  the  legal  necessity  as 
specified  in  the  recitals  in  the  sale-deed 
and  the  pleadings  was  nob  proved,  but 
dismissed  the  plaintiff's  claim  on  the 
ground  that  the  sale  benefited  the  estate 
and  the  minors  and  was,  therefore,  bind- 
ing on  them. 

In  his  judgment  the  learned  District 
Judge  states  as  follows  on  this  point  : 

"  I  agree,  however,  with  tho  argument  of 
the  Subordinate  Judge  in  para.  9  of  his  judg- 
ment in  support  of  his  finding  bhafc  the  sale 
was  not  for  necessity,  in  as  much  as  the 
debts  of  the  deceased  father  of  the  minors, 
which  purported  to  be  the  necossity  for  which 
the  sale-deed  was  executed  were  satisfied  in 
other  ways  and  as  the  other  property  of  the 
minors  was  quite  sufficient  to  provide  for 
their  maintenance.  Nevertheless,  prima  facie 
it  would  be  to  the  advantage  to  the  joint 
family,  consisting  of  a  widow  and  two  minor 
children  to  dispose  of  an  old  field  20  miloa 
iiway  from  their  other  property,  owing  to  the 
difficulty  in  properly  managing  such  field. 
This  fact  having  been  proved  by  defendant  1 
the  burden  of  proof  shifted  to  the  plaintiff  to 
show  that  in  spite  of  the  distance,  neverthe- 
less, tho  property  was  being  quite  efficiently 
managed  by  Mb.  Nani  Bai,  and.  therefore,  it 
was  not  to  the  advantage  of  tho  estate  to  sell 
this  property.  Tho  only  evidence  on  this 
point  is  the  statement  by  P.  W.  4,  Bagwan, 
the  lambardar  of  Balrampure,  who  states  that, 


when  Hari  was  sub-tenant  of  the  field  he  used 
to  pay  the  rent.  As,  however,  Hari  is  the 
son  of  this  witness1  wife's;  brother  I  do  not 
consider  that  his  statement  can  be  completely 
relied  upon.  Hari  could,  very  well,  have- 
produced  his  receipt  books  to  prove  that  he- 
had  paid  the  roab  and  Dot  Mb.  Nani  Bai. 
Hence,  I  am  of  opinion,  that  he  has  nob  dis- 
charged this  burden.  Tho  field  was  previ- 
ously sold  for  KB.  200  and  the  minors  have- 
again  got  Rs.  200  from  its  sale  to  Him.  Ik 
cannot  bo  said  bhab  Mb.  Nani  Bai  sold  the 
field  for  inadequate  value.  I  am,  therefore,, 
of  opinion  bhab  the  finding  of  the  Subordinate 
Judge  to  the  effect  that  the  sale  was  for  the* 
benefit  of  the  minors  is  correct." 

The  plaintiff  comes  up  in  second  ap- 
peal and  his  learned  advocate,  while  not 
challenging  the  adverse  findings  of  fact 
as  to  legal  necessity  arrived  at  by  the. 
Courts  below,  urges  that  there  being  no 
evidence  on  record  that  the  consideration-' 
of  Rs  200,  which  was  paid  to  the  mother 
of  the  defendants  3  and  4  as  manager,  was- 
either  added  to  the  estate  of  the  minors- 
or  spent  by  her  in  improving  the  same 
the  findings  arrived  at  by  the  two  lower 
Courts  that  the  estate  was  benefited  by 
the  transaction  could  not  be  sustained. 
The  learned  pleader  for  the  respondents 
frankly  admitted  that  there  was  not  an 
iota  of  evidence  to  show  that  Bs  200* 
received  by  the  mother  as  consideration 
went  really  to  benefit  the  estate,  but  he 
asked  this  Court  to  presume  that  which 
the  Courts  below  evidently  did. 

In  Khazana  Mai  v.  Jag  an  Nath  (I)  it 
has  been  held  that  there  is  no  presump- 
tion that  a  debt  contracted  by  the  man- 
ager of  a  Hindu  family  is  contracted  for 
the  benefit  of  the  family.  In  Jagmohan 
Agrahn  v.  Prag  Ahir  (2)  such  a  transac- 
tion by  the  manager  was  upheld  because: 
it  was  proved  that  the  consideration  re- 
ceived was,  as  a  matter  of  fact,  employed1 
in  tho  extension  of  the  family  business 
which  was  not  of  a  specutative  nature 
though  it  had  subsequently  failed.  Ad- 
mittedly, there  being  no  evidence  on  the 
point  as  to  how  the  consideration  of 
Bs  200  was  disposed  of  by  the  mother 
manager,  the  findings  arrived  at  by  the 
Courts  below  that  the  estate  of  the  mi- 
nors was  really  benefited  cannot  be  up- 
held, I,  therefore,  allow  the  appeal  and 
decree  the  plaintiff's  claim  with  costs  in 
all  the  three  Courts 

D  S./R  K.  Appeal  allowed. 


1)  A,  I.  R.  1924  Lah.  44=4  Lah,    200. 

2)  A.  I,  R,  1925  All.  618=47  All,  452. 
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KINKHEDE,  A.  J.  C. 

Oodoobai — Appellant, 
v. 

Janabai — Respondent. 

Miscellaneous  Appeal  No  34-Bof  1928, 
Decided  on  15th  December  1928,  against 
order  D/-  3rd  November  1928  confirming 
the  ex  parte  order  D/-  31st  Octobor  1928, 
passed  in  Misc.  Judl.  Case  No.  112  of 
1928  by  jDistrict  Judge,  Akola. 

Guardiani  and  Wardi  Act  (8  of  1890), 
S.  12— Order  appointing  a  receiver  is  one 
under  O.  40,  R.  1  and  is  appealable— Civil 
P.  C.,  O.  40,  R.  1. 

As  an  application  under  8.  12,  Guardians 
and  Wards  Act,  is  a  proceeding  in  Court  of 
civil  jurisdiction,  it  is  competent  to  the  Dis- 
trict Judge  to  appoint  a  receiver  in  auoh  a 
proceeding  under  Civil  P.  C.,  0.  40,  R.  1,  and 
an  order  passed  thereunder  is  appealable  as 
provided  under  0.  43,  R.  1,  01.  (s)  :  36  Bom.  20 
and  A.I.R.  1925  Lah.  489,  Foil.  ;  A.I.R.  1924 
All.  682,  Expl.  [P  119  C  2  ;  P  120  C  1] 

G  V.  Deshmukh  and  S  A.  Sohani — for 
Appellant. 

M.  R.  Bobde  and  31  N  Deshmukh— 
for  Respondent. 

Judgment  —  The  appellant  is  the 
widowed  mother  of  her  minor  son 
Narayan  and  the  respondent  is  her  mother- 
in-law.  While  the  appellant  is  a  young 
woman  of  about  23  years  of  age,  the  res- 
pondent is  a  very  old  woman  over  55  It 
appears  that  the  appellant  has  a  brother 
Shankar  Bio  whose  word  reigns  supreme 
in  the  management  of  the  affairs  of  the 
minor's  estate  Naturally,  Janabai  the 
grandmother  of  the  minor  resents  it,  and, 
consequently,  desires  that  the  minor's 
estate  should  no  longer  remain  under 
the  management  of  her  daughter-in-law 
Godubai  Various  acts  of  alleged  waste 
and  mismanagement  by  Shankar  Rao 
which  led  to  the  institution  of  these  pro- 
ceedings for  the  appointment  of  a  proper 
guardian  for  the  minor's  property  have 
been  seh  forth  in  the  application. 

Soon  after  this  application  was  made 
by  Janabai,  the  District  Judge  was 
moved  for  appointing  a  receiver  to  take 
charge  of  the  minor's  estate,  pending  the 
disposal  of  the  application  for  appoint- 
ment of  guardian.  The  District  Judge 
made  an  order  appointing  Mr,  B.  G. 
Thakar,  Pleader,  as  a  temporary  receiver. 
It  is  against  this  order  dated  3rd  Novem- 
ber 1928  for  the  appointment  of  the 
receiver  that  the  appellant  Godubai  has 
come  up  in  appeal  to  this  Court  contend- 


ing that  the  lower  Court  acted  wrongly 
and  without  jurisdiction  in  passing  the 
same. 

I  was  asked  to  stay  the  carrying  out  of 
the  order,  pending  the  decision  of  this 
appeal.  I,  however,  declined  to  grant  an 
unqualified  and  unconditional  stay  of  the 
order,  but,  directed  that,  if  the  appellant 
without  prejudice  to  her  right  to  press 
the  appeal,  be  prepared  to  be  accountable 
to  the  receiver  for  the  crops  or  income 
she  would  collect  pending  the  decision  of 
this  appeal,  the  Court  below  should  per- 
mit her  to  do  so,  subject  to  her  giving 
solvent  security  for  the  probable  value  of 
the  crops  and  the  income  she  was  likely 
to  collect  But  I  understand  that  she 
has  not  chosen  to  give  the  necessary  secu- 
rity, and  consequently,  the  receiver's 
management  has  come  into  force. 

The  respondent  raises  a  preliminary 
objection  that  the  order  for  the  appoint- 
ment of  the  receiver  being  one  purporting 
to  be  passed  under  S.  12,  Guardians  and 
Wards  Act,  there  is  no  appeal  against  it, 
under  S  47,  of  the  said  Act,  and  that  the 
present  appeal  should,  therefore,  be 
thrown  out  as  incompetent  In  answer 
to  this  contention  the  appellant's  learned 
counsel  urges  that  the  order  for  the 
appointment  of  the  receiver  must  be 
deemed  to  have  been  passed  under  0.  40, 
R  1,  Civil  P  C.,  which  must,  by  virtue 
of  S.  141  of  the  Code,  be  read  as  applicable 
to  proceedings  under  the  Guardian  and 
Wards  Act,  and  that,  as  O.  43,  R  1, 
Cl.  (s)  expressly  provides  for  an  appeal 
against  an  order  passed  under  O.  40,  R.  1, 
Civil  P  C  ,  the  present  appeal  is  com- 
petent Reliance  is  placed  by  the  appel- 
lant in  In  re  Bai  Janabai  (l),  and  Chan- 
dra v  Wati  Jagan  Nath  Singh  (2).  I 
have  gone  through  these  cases,  and  I  think 
that,  since,  an  application  under  S  12, 
Guardian  and  Wards  Act  (8  of  1890)  is  a 
proceeding  in  a  Court  of  civil  jurisdic- 
tion, it  is  competent  to  the  District 
Judge,  to  appoint  a  receiver  in  such  a 
proceeding,  under  0  40,  H  1.  The  lear- 
ned Judge  who  decided  the  Bombay  case 
has  given  very  good  reasons,  at  pp  26 
and  27,  in  support  of  his  view  that  a 
receiver  could  be  so  appointed  under 
O.  40,  R  1  in  proceedings  under  Guardian 
and  Wards  Act  The  ca.se  relied  on  by 
the  respondent,  viz.  Chandra  Sahai  v. 

(1)  [1912]  36  Bom.  20=11  1,0,  554=13  Bom, 

L.B.  487, 
(9)  A.I.R.  1925  Lah.  469. 
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Durga  Prasad  (3),  leads  indirect  support 
to  the  view  that  the  present  appeal  is 
competent,  because,  in  that  ca.se  also,  it 
was  laid  down  that,  no  right  of  appeal 
can  be  claimed  by  virtue  of  S  141,  Civil 
P.  C.,  when  O.  49  of  the  Code  makes  no 
provision  for  such  an  appeal  Here,  a? 
we  know,  O.  43,  R  1,  Cl  (s)  makes 
express  provision  for  an  appeal  against 
an  order  pushed  under  0  40,  R  1.  For 
these  reasons  I  overrule  the  preliminary 
objection,  and  hold  that,  the  appeal  is 
competent.  In  this  view  of  the  case,  it 
is  not  necessary  for  me  to  treat  this 
appeal  as  a  revision,  and  deal  with  it, 
under  S.  115,  Civil  P  C. 

As  to  the  merits,  little  or  nothing  need 
be  said  at  this  stage,  as  the  main  appli- 
cation for  the  appointment  of  the  guar- 
dian for  the  minor's  property  is  yet  un- 
disposed of,  and  I  do  not  wish  to  pre- 
judge the  cise  in  any  way.  I  must,  how- 
ever, say  that,  as  betweeu  Mr  Thakar 
who  is  a  pleader,  and  the  appellant,  Godu- 
bai  who  has  to  depend  upon  her  brother, 
the  former  must  necessarily  be  a  better 
manager  There  can  be  no  doubt  that 
these  proceedings,  whether  started  with 
a  bona  fide  intention  to  secure  the  wel- 
fare of  the  minor,  or  for  self-aggrandize- 
ment, seem  to  be  the  result  of  a  mere 
scramble  for  power  to  manage  the  minor's 
property,  between  the  two  opposing 
widows  and  their  supporters  Under 
these  circumstances,  the  order  of  the 
District  Judge,  putting  in  a  third  party 
as  a  receiver  and  manager,  of  the  minor's 
estate  so  far  as  it  may  come  into  his 
hands,  is  expected  to  be  in  the  best  in- 
terests of  the  minor  I,  therefore,  see  no 
valid  reason  to  interfere  with  the  merits 
of  the  order.  The  appeal  fails  and  is  dis- 
missed with  costs.  Pleader's  fee  Rs.  25 

D  S  /H.K.  Appeal  dismissed. 

(3)  A.I.R.  1924" All.  G82=4G  All,  538, 
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MOHIUDDIN,  A.  J    C. 

Ramlal  Ganpatlal  —  Decree-holder  — 
Appellant. 

v. 

Bamchandra  Shamrao  —  Judgment - 
debtor — Respondent. 

Second  Appeal  No.  437  of  1928,  Deci- 
ded on  22nd  February  1929,  against  the 
order  of  Second  Addl.  Dist.- Judge, 
Burhanpur,  D/-  26th  July  1928. 


C.  P.  Tenancy  Act,  S.  39—  No  notice  or 
order  of  ejectment  U  necessary. 

No  notice  and  no  order  of  ejeotmant  is 
necessary  after  the  passing  of  a  decree  for 
arrears  before  actual  ejectment  under  3.  39  as 
it  IB  under  S.  24,  [P  121  G  1] 

W.  R  Puranik  and  Kaskhedikar — for 
Appellant. 

S.  B.  Gokhale — for  Respondent. 

Judgment.  —  The  appellant  Ramlal, 
an  occupancy  tenant,  obtained  a  decree 
for  Rs.  117-15-0  on  account  of  arrears  of 
rent  against  Ramchandra,  the  respondent, 
a  sub -tenant,  on  3rd  February  1929,  in 
Civil  Suit  No.  282  of  1926.  The  decree- 
holdor  Ramlal  filed  an  execution  applies," 
tion  on  llth  February  1927  and  applied 
for  being  put  in  possession  of  the  hold- 
ing, lie  was  put  in  possession  on  8th 
March  1927.  The  judgment-debtor  filed 
an  application  on  26th  March  1927  pur- 
porting to  be  under  S.  151,  Civil  P.  C., 
and  prayed  : 

"that  the  warrant  of  attachment  and  other 
orders  passed  by  the  Court  in  respect  of  the 
fields  ba  annulled  and  the  execution  proceed- 
ings of  the  decree-holder  bo  dismissed  as  fully 
satisfied." 

The  learned  Subordinate  Judge  held  : 

"that  looking  to  the  nature  of  tho  dooroe  in 
the  present  case,  the  execution  of  which  could 
ba  effected,  by  ejectment  of  the  sub-tenant  as 
laid  down  in  S.  39,  Tenancy  Act,  thero 
was  no  irregularity  or  illegality  in  the  pro- 
ceedings by  which  tho  sub-tenant  was  ejected 
from  the  fijlds  in  question," 

and  therefore  rejected  the  application. 
The  learned  Additional  District  Judge 
for  reasons  given  in  para  4  of  his  judg- 
ment, hold  that  the  sub-tenant  was 
entitled  to  a  notice  before  ejectment,  and 
that  it  was  necessary  to  pass  a  formal 
order  of  ejectment  before  issuing  warrant 
of  possession  and  ordered  thaj;  the  sub- 
tenant be  restored  to  possession  of  the 
fields,  as  he  had  deposited  the  full  de- 
cretal amount  on  15th  March  1927. 

It  is  urged  in  appeal  that-no  notice  and 
no  formal  order  of  ejectment  was  neces- 
sary, and  a  decree  for  arrears  due  in 
respect  of  the  holding  of  a  sub-tenant 
could  be  executed  by  his  ejectment  under 
S.  39,  Tenancy  Act.  The  learned  ad- 
vocate for  the  respondent  argued  that 
the  word  "may"  in  S.  39,  Tenancy 
Act,  gave  a  discretion  to  'the  Court,  to 
order  ejectment  and  the  Court  before 
exercising  its  discretion,  must  issue  a 
notice  to  the  t3nant,  so  that  the  tenant 
may  get  an  opportunity  of  paying  the 
arrears  and  also  may  put  forward  facts, 
on  account  of  which  ejectment  of  the 
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tenant  may  be  disallowed.  It  was  also 
suggested  that  these  proceedings  after 
the  passing  of  the  decree  and  before 
the  passing  of  the  order  of  ejectment, 
would  be  under  8.47,  Civil  P.  C.,  be- 
cause the  question  before  the  Court 
would  be  between  the  parties  to  the  suit 
-and  relating  to  the  execution  of  the 
decree.  There  is  nothing  in  8.  39, 
Tenancy  Act,  to  show  that  the  matter 
of  ejectment  is  discretionary  and  can 
be  refufed.  The  section  would  have 
been  worded  differently  it  any  such 
-authority  was  intended  to  be  given  to  the 
civil  Court  The  decree-holder,  after 
obtaining  the  decree,  may  execute  the  de- 
cree by  ejecting  the  sub-tenant,  or  by 
attaching  and  selling  his  property  in 
order  to  realize  the  amount  decreed  or 
(may  apply  for  both.  The  provision 
ibout  notice  and  formal  order  of  eject- 
ment would  have  been  inserted  in  the 
section  if  it  was  ever  intended  that  the 
sub-tenant  should'have  a  further  opportu- 
nity of  paying  rent,  after  the  passing  of 
the  decree,  if  the  tenant  intended  to  pro- 
ceed by  ejecting  the  sub-tenant.  The 
learned  Additional  District  Judge  was 
wrong  in  thinking  that  under  S  39, 
Tenancy  Act,  an  order  of  ejectment  must 
be  passed,  because  under  8  24  of  the 
said  Act  the  revenue  officer  has  to  issue 
a  notice  and  then  pass  an  order  of  eject- 
ment The  very  fact  that  such  a  pro- 
joedure  was  laid  down  in  8  24=  and  was 
not  laid  down  in  8.  39,  is  a  clear  indica- 
tion that  no  notice  and  no  order  of  eject- 
ment is  necessary  in  the  case  of  a  sub- 
'teuant.  Ordinarily  an  application  for 
the  execution  of  a  decree  in  a  civil  Court 
must  be  made  as  laid  down  in  0  21, 
R.  11,  Civil  P.  C.,  but  in  the  case  of  ex- 
ecution applications  under  the  Tenancy 
Act  the  application  must  be  made  as  laid 
down  in  8.  84,  Tenancy  Act.  The 
application  made  in  this  case  is  in  ac- 
cordance with  law  and  the  ejectment  of 
the  sub-tenant,  under  8.  39,  Tenancy 
Act  was  correct. 

The  order,  dated  26th  July  1928,  is 
therefore  set  aside  and  reversed  and  the 
order  ef  the  Subordinate  Judge  is  restor- 
ed. The  appeal  is  allowed  with  costs.  I 
fix  Rs  10  as  pleader's  fees  in  this  case. 


U.K. 


Appeal  allowed. 
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MOHIUDDIN  AND  JACKSON,  A.  J.  Cs. 

Eulsambi — Plaintiff — Appellant, 
v. 

Bilankhan  and  others  —  Defendants — 
Respondents. 

First  Appeal  No  69-B  of  1927,  Decided 
on  llth  February  1929,  against  decree  of 
Addl.  Dist  Judge,  Amraoti,  D/-  3rd  Sep- 
tember 1927  in  Civil  Suit  No  8  of  1926. 

(a)  Civil  P,  C.,  O.  21,  R.  63— Even  Maho- 
medan  plaintiff  mult  prove  bona  fide  nature 
of  transaction  on  which  luit  ii  bated. 

In  a  suit  instituted  under  0.  21,  R.  63,  the 
onus  of  establishing  that  the  transaction  on 
which  the  suit  is  based  was  entered  into  in 
good  faith  lies  on  the  plaintiff  and  the  oases 
under  Mahomodan  Law  are  no  exception  to 
the  rule,  9  C.  P.  L.  R  142,  2  N.  L.  R.  87, 
and  A.  I.  R.  1919  P.  C.  C,  Rel.  on.  [P  123  0  1] 

(b)  Mahomedan   Law — Dower  —  Husband 
living — Wife  has  no  lien. 

A  wife  cannot  have  duiing  the  lifetime  of 
her  husband  any  lien  on  her  husband's  pro- 
perty not  in  her  poessossion,  for  satisfaction  of 
her  dower.  [F  123  G  2] 

(c)  Mahomedan  Law  —  Dower  —  Amount 
can  be  fixed  out  of  proportion    to  husband's 
means. 

It  is  not  uncommon  for  the  dower  of  a  Mu- 
hammadan  wife  to  be  fixed  at  ft  figure  which 
is  out  of  all  proportion  to  the  husband's 
means,  [P  122  0  2] 

(d)  Mahomedan    Law — Dower  —  Transfer 
in  lieu  of — Question  whether  dower    prompt 
or  deferred  is  immaterial.  y 

To  determine  validity  of  a  transfer  the 
question  whether  the  dower  was  to  be  prompt 
or  deferred  is  of  minor  importance  since  satis- 
faction of  a  deferred  dower  debt  can  be  a  valid 
consideration  for  a  transfer  between  the  hus- 
band and  the  wife  :  8  All.  178,  Foil. 

[P  122  C  2] 

Abdul  Razak  and  W.  B.  Pendharkar— 
for  Appellant. 
M.  B.  Mar  a  the — for  .Respondents 

Judgment.  —  The  plaintiff-appellant, 
Kulsambi,  is  the  wife  of  defendant  1, 
Bilankhan.  The  other  5  defendants  held 
decrees  against  Bilankhan  and  in  exe- 
cution thereof  attached  the  property  now 
in  suit,  consisting  of  five  Qelds  and  some 
buildings  in  mouza  Adula  Bazar,  in  the 
Daryapur  Taluk.  Kulsambi,  the  plaintiff, 
preferred  objections  in  the  execution  pro- 
ceedings ;  but  they  were  disallowed  and 
she  has  now  brought  her  suit  under  0. 
21,  B.  63,  for  a  declaration  that  the  pro- 
perty is  hers  and  in  her  possession  and  is 
not  liable  to  be  attached  and  sold  in  exe- 
cution of  the  decrees  obtained  by  defen- 
dants 2  to  6  against  defendant  1. 

The  plaintiff  bases   her   claim  to   the 
property  in  suit  on  a  decree  in  her  favour 
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passed  by  the  Additional  District  Judge, 
Amraoti,  on  13th  August  1925  in  Civil 
Suit  No.  15  of  1925.  The  circumstances 
in  which  this  decree  came  to  be  passed, 
according  to  the  plaint,  are  as  follows: 
At  the  time  of  her  marriage  to  Bilankhan 
Kulsambi'a  dower  was  fixed  at  Es.  50,000, 
100  ashrafis  and  50  dinars  Subsequently 
she  lent  to  her  husband  Rs."  1,000  When 
she  demanded  from  her  husband  payment 
of  her  dower  and  reply  men  t  of  the  loan, 
he  raised  objections  and  their  dispute  was 
referred  to  two  arbitrators,  Mr.  Sharfud- 
din,  pleader  of  Amr^oti,  and  Gulam  Das- 
tagirkhan  of  Kholapur  Those  arbitrators 
were  unable  to  agrea  and  the  matter  was 
referred  to  an  umpire,  Syed  Muzaffar 
Husain,  pleader  of  Amraoti.  A  copy  of 
his  award  has  been  filed  as  Ex  P.  6  It 
shows  that  the  plaintiff  and  her  husband 
were  agreed  as  to  the  amount  of  dower 
and  as  to  the  payment  by  the  plaintiff  to 
her  husband  of  R*.  1,000,  but  differed  as 
to  the  nature  of  the  dower,  that  is,  whe- 
ther it  was  prompt  or  deferred,  and  as  to 
whether  the  Rs  1,000  had  been  given  as  a 
loan  or  a  gift.  The  umpire  decided  that 
the  dower  was  prompt  and  that  the  Rs 
1,000  was  a  loan  and  accordingly  found 
that  the  plaintiff  was  entitled  to  recover 
Rs  53,625.  He  awarded  her  the  property 
now  in  suit  in  full  satisfaction  of  her 
claim  and  directed  her  to  be  put  in  pos- 
session as  full  owner,  subject  to  the  right 
of  a  mortgagee  and  to  her  allowing  Rs. 
400  annually  and  a  house  to  reside  in  to 
her  husband  during  his  lifetime  In 
terms  of  this  award  the  decree  by  the 
Additional  District  Judge,  Amraoti,  was 
passed. 

.  The  lower  Court  has  found  that  the 
amount  of  the  plaintiff's  dower  was  not 
us  stated  by  her  in  the  plaint  and  as  ad- 
mitted by  her  husband  in  the  arbitration 
proceedings,  but  that  it  was  Rs  5,000,  10 
•ishrafis  and  2  dinars,  That  Court  has 
also  found  that  it  was  nub  settled  whether 
the  dower  was  prompt  or  deferred.  It 
has  further  found  that  the  award  in  the 
arbitration  proceedings  was  not  obtained 
bona  fide  but  fraudulently  On  these 
findings  the  plamtiff't  suit  has  been  dis- 
missed. 

As  regards  the  amount  of  the  dower,  we 
are  not  prepared  to  accept  the  losver 
Court's  finding  Apart  from  the  evidence 
of  the  plaintiff  herself,  three  witnesses, 
Muhammad  Azam  (P.  W.  l),  Nur  Mo- 
hammad (P  W.  3)  and  Mohammad  Nazim 
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(P.  W.  4),  have  deposed  that  the  sum 
fixed  was  Rs.  50,000  Muhammad  Azam 
says  that  100  ashrafis  and  50  dinars  were 
also  to  be  paid.  Muhammad  Nazim  ap- 
parently does  not  remember  how  many 
dinars  were  to  be  paid  ;  and  Nur  Mu- 
hammad differs  as  to  the  number  of  ash- 
rafis and  dinars  from  the  plaintiff  and 
Muhammad  Azam  ;  but  we  agree  that  t  he- 
discrepancies  on  this  point  are  immaterial 
and  we  are  not  prepared  to  follow  the 
lower  Court  in  rejecting  the  evidence  be- 
cause it  shows  the  mehar  or  dower  ta 
have  been  fixed  at  an  absurdly  high 
figure  :  it  is  by  no  means  uncommon  for 
the  dower  of  a  Muhammadan  wife  to  be 
fixed  at  a  figure  which  is  out  of  all  pro 
portion  to  the  husband's  means  Nor  can 
we  accept  the  evidence  of  Dulekhan  (D. 
W  1)  as  sufficient  to  rebut  that  of  the- 
plaintiff's  witnesses.  It  is  on  his  evi- 
dence that  the  lower  Court  has  found 
that  the  dower  was  settled  at  Rg.  5,000, 
10  ashrafis  and  2  dinars,  and  that  it  was- 
not  settled  whether  it  was  to  be  prompt 
or  deferred,  It  is  true  that  he  is  a  step- 
brother of  the  plaintiff  ;  but  on  his  own 
evidence  he  was  only  14  years  of  age 
when  the  plaintiff  was  married  to  defen- 
dant 1  and  his  knowledge  as  to  the  dower 
may  well  bo  doubted.  It  cannot  be  as- 
sumed that  his  evidence  is  true  because- 
it  is  against  the  interest  of  a  near  rela- 
tive .  as  has  been  pointed  out  on  behalf 
of  the  plaintiff,  he  appears  to  be  at  odds 
with  his  sister  over  her  claim  to  a  share 
in  their  father's  property. 

We  are  prepared,  then,  to  accept  the 
evidence  that  the  dower  was  fixed  at  Rs. 
50,000,  100  ashrafis  and  50  dinars.  We 
are  also  prepared  to  accept  the  evidence 
of  the  plaintiff's  witnesses  that  it  was- 
agreed  that  the  dower  was  to  be  prompt  ; 
and  it  is  unnecessary  for  us  to  examine 
the  question,  whether,  in  the  event  of 
there  being  no  stipulation  as  to  the  nature 
of  the  dower,  as  the  lower  Court  finds, 
the  whole  of  it  must  be  regarded  as 
prompt  From  one  point  of  view  the| 
question,  whether  the  dower  was  to  be 
prompt  or  deferred,  is  of  minor  import- 
ance, as  there  is  the  authority  of  Suba 
Bibi  v.  Balgobind  Das  (l)  for  holding 
that  satisfaction  of  a  deferred  dower-debt 
can  be  a  valid  consideration  for  a  transfer' 
between  the  husband  and  the  wife. 

The  finding,  however,  that  ostensibly 
there  was  valid  consideration  for  the. 
~(1)~  [1886]  8  All.  178=(1886)  A.W.N.  51. 
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transfer  of  the  property  in  suit  from 
Bilankhan  to  Kulsambi  does  not,  how- 
ever, oonolude  the  case.  We  have  been 
referred  to  Raja.  Seth  Gokuldas  v.  Mt. 
Jankee  (2),  Narayan  Ganesh  v.  Bhioraj 
(3)  and  Ghunsham  Das  v.  Umapershad  (4) 
for  the  proposition  that,  in  a  suit  insti- 
tuted under  0.  21,  B.  63,  the  onus  of 
establishing  that  the  transaction  on  which 
the  suit  is  based  was  entered  into  in  good 
faith  lies  on  the  plaintiff.  It  has  been 
urged  on  behalf  of  the  plaintiff  that  those 
decisions  do  not  refer  to  oases  under  the 
Mahomedan  Law,  but  there  is  no  force  in 
that  contention,  as  they  are  of  general 
application. 

The  question,  then,  is  whether  the 
plaintiff  has  proved  good  faith  and  for 
this  she  has  relied  almost  entirely  upon 
the  arbitration  proceedings  and  the-award 
therein  given.  It  has  been  urged  in  this 
connexion  that  there  is  no  reason  to  sus- 
pect that  the  award  was,  as  the  lower 
Court  has  held,  not  obtained  bona  fide  , 
and  reference  has  been  made  to  the  status 
of  the  arbitrators  and  the  umpire.  There 
is,  however,  no  question  of  the  bona  fides 
of  these  gentlemen  ;  they  dealt  with  the 
case  as  it  was  put  before  them  by  the 
plaintiff  and  her  husband.  As  far  as  the 
matter  appeared  to  them,  there  was  a  real 
dispute  to  decide  and  there  were  admis- 
sions by  the  parties  and  evidence  to  sup- 
port the  conclusion  that  was  eventually 
arrived  at  The  question  is  whether  the 
representation  of  the  case  to  them  was 
bona  fide  and  correct.  (The  judgment 
then  discussed  evidence  and  proceeded  ) 
We  hold,  then,  that  the  transfer  to  Kul- 
sambi  by  Bilankhan  was  through  collu- 
sive arbitration  proceedings,  which  were 
not  justified  by  the  existence  of  any  dis- 
pute and  in  which  the  award  was  obtained 
by  misrepresentation  and  concealment  of 
material  facts,  that  there  was  no  real 
consideration  for  the  transfer,  that  it  has 
not  been  given  effect  to  in  the  matter 
of  possession  and,  in  fine,  that  the  trans- 
fer was  not  bona  fide  but  fictitious. 

This  concludes  the  appeal,  but  there  is 
one  argument  pub  forward  on  behalf  of 
Kulsambi  to  which  reference  must  be 
made.  The  argument  is  that  a  Muham- 
mad an  wife  is  a  prior  creditor  in  respect 
of  her  dower  and  has  a  lien  on  her  hus- 
band's property.  It  is  based  on  the  un- 

~"(2)  [1896]  90.P.L.E. 


(3)  [1906]  2  N.L.R,  87. 

(4)  A.I.- 


B,  1919  P,C.  6=^5  N,L  JL  68. 


doubted  fact  of  a  widow's  lien  on  her  hus- 
band's estate  which  entitles  her  to  retain 
possession  of  any  property  of  his  of  which 
she  has  obtained  possession  lawfully  and 
without  force  or  fraud.  As  to  'this  argu- 
ment it  is  only  necessary  to  say  that 
Kulsambi  is  not  a  widow  and  also  thatj 
she  has  not  been  proved  to  be  in  posses-! 
sion. 

The  result  is  that  the  appeal  fails  and 
is  dismissed  with.costs. 

M  R./R.K.  Appeal  dismissed. 

A  I.  R   1929  Nagpur  123 

MOHIQDDIN,  A.  J    C 

Kampta  Prasad — Defendant — Appel- 
lant. 

v. 

Ramsaransingh  —  Plaintiff — Respon- 
dent. 

Second  Appeal  No  206  of  1928,  Deci- 
ded on  31st  January  1929,  against  decree 
of  Addl.  Dist  Judge,  Bilaspur,  D/-  16th 
December  1927  in  Civil  Appeal  No.  13& 
of  1927 

(a)  Landlord    and    Tenant — Non-payment 
of  rent  for  long  period    doei   not    raise   irre- 
buttable  presumption  of  rent-free  grant. 

Non-payment  of  rent  for  a  long  period  will 
nob  raise  an  irrobubbablo  presumption  that  tho 
tenant  hold  the  plots  under  a  rent-free  grant. 

[P  123  C  2] 

(b)  Landlord    and    Tenant — Landlord    not- 
claiming    rent    from    tenant    for  number    of 
yeari  doei  not  entitle  tenant  to  refute  rent — 
Evidence  Act,  S.  115. 

A  tenant  cannot  refuse  to  pay  the  rent,  be- 
cause the  landlord  for  a,  number  of  years  made- 
no  claim  for  rent  for  the  land  occupied  by  the 
tenant.  [P  124  G  1] 

G.  B.  Deo — for  Appellant. 

Judgment. — The  respondent's  claim) 
for  compensation  for  the  use  and  occupa- 
tion of  the  four  sites  in  the  possession  of 
the  appellant  has  been  decreed  by  Sub- 
Judge,  Jan]gir,  and  the  decree  has  been 
upheld  by  the  Additional  District  Judge,, 
Bilaspur,  on  16th  December  1927. 

The  respondent  had  based  his  claim 
for  compensation  for  use  and  occupation,, 
in  case  it  was  found  that  there  was  no 
agreement  to  pay  rent  Nothing  was 
stated  why  the  respondent  could  not 
claim  rent,  though  he  failed  to  prove  the 
agreement,  Non-payment  of  rent  for  a 
long  period  will  not  raise 

"  an  irrebufctable  presumption  that  the    appol 
lant  held  the  plots  under  a  rent-freo  grant.  " 

The  appellant  as  a  matter  of  fact  never 
alleged  any  such  grant.  The  sites  over 
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which  houses  stand  are  in  the  abadi  of 
the  village  Champa  of  which  village  the 
respondent  is  the  zamindar.  He  is  en- 
titled to  charge  rent  for  the  abadi  sites, 
and  the  appellant  cannot  refuse  to  pay 
the  rent,  because  the  respondent  for  a 
number  of  years  made  no  claim  for  rent 
for  the  land  occupied  by  the  appellant. 
No  question  of  estoppel  arises  in  this 
case  and  the  claim  cannot  be  time  barred. 

The  respondent  has  adduced  evidence 
to  show  that  four  annas  per  cubit  mea- 
sured along  the  road  is  the  rent  charged 
for  abadi  site  in  Champa.  The  appel- 
lant has  not  adduced  any  evidence  on  the 
point.  The  amount  claimed  is  not  ex* 
'cessive  The  appeal  therefore  fails  and 
is  dismissed  under  0  41,  R  11,  Soh.  1, 
Civil  P.  C 

s  N./R  K  Appeal  dismissed. 

A.  I  R  1929  Nagpur  124 

SUBUEDAR,    A    J.  C. 

Ibrahim  Khan  —  Plaintiff  — •  Appel- 
lant. 

v. 

Nagoji  and  others —  Defendants — Res- 
pondents. 

Second  Appeal  No.  154-B  of  1927, 
Decided  on  27th  February  1929,  from 
•decree  of  Dist.  Judge,  Akola,  D/  10th 
JTebniary  1927,  in  Civil  Appeal  No.  62 
of  1926. 

(A)  Limitation  Act,  Art.  120— Dafendant 
asserting  hostile  title  as  permanent  tenant 
•for  more  than  six  years— Defendants'  title 
rre  cognised  by  revenue  authorities — Plain- 
tiff bringing  a  declaratory  suit  to  declare 
•defendant  as  annual  tenant— Suit  is  time 
barred. 

Where  a  defendant  asserted  a  hostile  title 
-as  a  permanent  tenant  against  the  plaintiff 
six  years  ago  and  tho  same  was  substantiated 
by  the  orders  of  the  revenue  authorities,  the 
plaintiff's  suit  for  declaration  that  defendant 
was  only  an  annual  tenant  and  not  owner  as 
alleged  to  have  been  asserted  by  him  is 
.governed  by  Art.  120  and  as  such  is  barred  be- 
ing brought  more  than  six  years  from  revenue 
•Court's  order  :  31  All.  9,  Foil.  [P  125  0  1] 

(b)  Limitation— Question  to  be  decided 
mot  inferentially  but  from  facts  established. 

The  questions  of  limitation  cannot  be  deoi- 
-ded  inferentially.  It  is  on  the  facts  actually 
found  and  not  merely  upon  those  alleged  in 
(the  plaint  that  limitation  has  to  be  computed. 

[P  125  0  1] 
W.  B.  Pendharkar — for  Appellant. 

M.  R.  Bobde — for  Respondents 

Judgment— The  plaint  in  the  present 
•oase  out  of  which  this  second  appeal 
arises  was  filed  on  llth  November  1925 


in  the  Court  of  Subordinate  Judge,  lab 
Class,  Basim.  It  is  of  the  briefest  kind 
imaginable  and  states  that  the  field  in  , 
dispute  is  the  ancestral  property  of  the 
plaintiff,  that  he  is  the  present  certi- 
ficate-holder thereof,  that  the  defendants 
who  are  in  possession  of  the  field  are 
only  annual  tenants  and  that  because 
they  asserted  their  title  as  owners  some 
1}  months  ago  it  became  necessary  for 
the  plaintiff  to  file  the  present  suit  for 
a  declaration  that  the  defendants  were 
not  the  owners  but  mere  annual  tenants 
of  the  field  in  dispute. 

The  defendants  resisted  the  claim  on 
the  ground  that  the  field  had  been  in 
possession  of  their  family  since  over 
100  years  and  long  before  the  Govern- 
ment made  a  grant  of  it  to  the  plaintiff's 
family,  and  that  they  had  acquired 
rights  of  permanent  tenants  in  the  field. 
They  further  stated  that  at  the  Record - 
of-Rights  enquiry  in  1914  and  later  on  in 
1919  the  revenue  authorities  had  reject- 
ed the  plaintiff's  contention  and  had  re- 
cognized their  status  as  that  of  perma- 
nent tenants,  and  had  referred  the  plain- 
tiff, if  he  was  aggrieved,  to  have  the 
question  of  title  settled  by  the  civfl 
Courts  It  was,  therefore,  contended 
that  since  a  hostile  title  was  asserted 
by  them  as  far  back  as  the  years  1914 
and  1919  and  not  14  months  ago,  as  al- 
leged by  the  plaintiff  in  the  plaint,  the 
present  suit  for  declaration  was  barred  by 
time 

On  the  strength  uf  Exs.  D-l  and  D-2, 
which  contain  the  orders  of  the  revenue 
authorities  dated  6th  March  1914  and 
29fch  June  1919  respectively,  it  is  clear 
that  on  both  the  occasions  the  plaintiff 
wanted  the  defendants  to  be  recorded  as 
mere  annual  tenants  but  he  was  not  only 
unsuccessful  but  was  distinctly  ordered 
by  the  revenue  authorities  to  file  civil 
suits  to  have  the  status  of  the  defendants 
determined.  In  these  orders  the  defen- 
dants were  adjudged  to  be  wahiwafcdars 
and  permanent  tenants. 

Both  the  Courts  below  have  held  on  the 
facts  above  stated,  that  the  present  suit 
was  governed  by  Art.  120  ,  Limitation 
Schedule  and  was  barred,  having  admit- 
tedly been  filed  more  than  six  years 
after  the  passing  of  the  last  order  of  the 
revenue  authorities  dated  29th  June 
1919. 

The  plaintiff  has  come  up  in  second 
appeal  on  the  following  grounds  • 
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MOHIUDDIN,  A.  J.  C, 

Undria  Dhiwar— Appellant, 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  289  of  1928',. 
Deoided  on  31st  January  1929,  against 
finding  and  sentence  passed  by  Sess~ 
Judge,  Bhandara,  on  9th  November  1928^ 

Penal  Code,  S.  302— Two  personi,  bearing 
dangerous  instruments,  anaulting  deceased" 
— Bio vi  aimed  only  at  head— Two  fatal  in- 
juries cauied— Injuriei  being  luch  ai  could4 
not  be  cauied  with  tame  weapon — Each  wa&. 
responsible  for  one  injury  and  10  both  were 
guilty  under  S.  302. 

Where  two  assailants,  bearing  dangorou* 
instruments,  assaulted  the  deceased,  and  all 
the  blows  were  aimed  ad  the  head,  with  the- 
result  that  two  fatal  injuries  were  caused,  and 
these  injuries  were  such  as  could  not  he- 
caused  with  one  and  the  same  instrument. 

Held  .  that  each  of  the  two  assailants  was, 
responsible  for  one  of  the  fatal  injuries  and, 
therefore,  both  were  guilty  under  S.  302  :  40- 
All.  103,  29  Ail.  282;  36  Gal.  659,  Dist. 

[P  127  C  11 

B.  W.  Fulay—lo*  Appellant 

G   P.  Dick—tor  the  Crown. 

Judgment. — The  appellants  Uodri*. 
and  Mahangia  have  been  convicted  under 
S.  302,  I.  P-  C.,  for  committing  the  mur- 
der of  Kishorilal  on  13th  September  1928,. 
aud  have  been  sentenced  to  transporta- 
tion for  life  by  the  Sessions  Judge,  Bhan- 
dara. This  judgment  will  govern  both 
the  appeals. 

The  facts  of  the  case  have  been  stated1 
at  length  in  the  judgment  of  the  learned 
Sessions  Judge  and,  therefore,  need  not' 
be  repeated  in  this  judgment.  The  appel- 
lants did  not  make  any  statements  in  t he- 
Court  of  the  Committing  Magistrate,, 
and  were  not  prepared  to  make  statements- 
pn7th  November  1928,  in  the  Court  of 
Sessions  Judge,  and  made  statements  on* 
8th  November  1926.  Undria  stated  that 
he  was  working  near  the  tree,  on  which 
the  deceased  was  sitting  and  that  the- 
deceased  did  not  permit  the  men  who* 
were  working  there  to  go  home  to  take* 
their  meals  and,  therefore,  they  became 
angry  and  attacked  the  deceased.  He 
admitted  that  he  was  not  on  bad  terms 
with  any  of  the  prosecution  witnesses 
and  suggested  that  they  mentioned  his 
name  because  he  was  there.  Mahangia 
stated  that  the  deceased  did  not  allow 
the  men  to  go  home  and  beat  some  of 


"1  The  lower  appellate  Oourt  erred  in 
holding  that  plaintiff's  suit  was  barred  by 
limitation  and  that  Art.  120,  Lim.  Aot,  applied 
to  the  facts  of  the  present  case. 

2  That  on  the  facts  as  alleged  in  the  plaint 
the  suit  was  clearly  within  time. 

8  Thai  further  statements  should  have  been 
taken  and  parties  should  have  been  pro- 
perly azamined.  " 

It  is  contended  that  on  tha  facts  al- 
leged in  the  plaint  the  suit  was  within 
time.  But  it  is  on  the  facts  actually 
found  ad8  not  merely  upon  those  alleged 
in  the  plaint  that  limitation  has  to  be 
computed.  As  I  have  said  above,  on 
both  the  occasions  in  1914  aud  1919  when 
the  question  of  defendants'  stiitus  arose 
they  unequivocally  asserted  the  right 
of  permanent  tenants  to  the  plaintiff's 
knowledge  and  in  spite  of  an  adverse 
decision  against  him  by  the  revenue 
authorities  and  clear  directions  by  them 
to  have  the  question  determined  by  civil 
Courts,  the  plaintiff  slept  over  the 
matter  and  brought  the  present  suit  on 
the  allegations  which  are  undoubted- 
ly false. 

It  is  also  argued  that  if  the  plaintiff 
had  sued  for  possession  his  claim  would 
have  been  governed  by  the  12  years 
rule  under  Art.  144  of  the  Limitation 
Schedule  and  if  that  is  so  it  is  not  just 
that  the  present  suit  for  a  mere  declara- 
tion should  be  barred  under  the  six  years 
rule  of  Art  120  ibid.  But  questions  of 
limitation  cannot  be  decided  inferenti al- 
ly. They  have  to  be  determined  by 
bringing  facts  admitted  or  established 
within  the  four  corners  of  a  particular 
article  of  the  Limitation  Schedule.  All 
declaratory  suits  come  under  Art.  120 
because  there  is  no  specific  article  in  the 
Schedule  for  such  suits.  The  present 
case  is  like  the  case  of  Akbar  Khan  v. 
Turaban  (l)  wherein  a  Bench  of  the 
Allahabad  High  Court  has  held  that  the 
suit  was  governed  by  Art.  120,  Limita- 
tion Schedule 

The  3rd  ground  of  appeal  has  no  force. 
It  is  not  pointed  out  in  what  way  the 
headings  have  been  defective,  and  what 
further  examination  of  the  parties  was 
necessary  which  would  have  brought  the 
present  claim  within  limitation. 

The  second  appeal  fails  and  is  dismis- 
sed with  costs. 

D.S./R-K.  Appeal  dismissed. 


(1)     [1909]  81  All.  9=1  I.  0.  557=5   A.  L.  J. 
637. 
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with  a  branch  of  the  tamarind  tree, 
'that  the  deceased  went  to  the  place  where 
he  and  Undria  were  working  and  abasing 
them,  asked  them  to  carry  on  the  work, 
'that  the  deceased  fell  down  as  his  shoe 
gob  entangled  in  the  branches  of  the  tree 
and  the  people  assaulted  and  beat  the 
•deceassd  at  the  instigation  oi  Kara  and 
Kushan.  He  suggested  that  perhaps 
.Kodya,  Jairam  and  Jhingrya  had  killed 
Kishorilal,  but  could  not  assign  any 
reason  why  the  prosecution  witnesses 
named  him  as  the  assailant  and  admittel 
"that  thers  was  no  enmity  between  him 
and  the  prosecution  witnesses  The  ap- 
pellants thus  admit  their  presence  at  the 
place  whore  Kishorilal  was  assaulted, 
they  give  different  versions  of  the  marpit, 
and  cannot  give  any  sitisfaofcory  explana- 
tion as  to  why  the  prosecution  witnesses, 
11  in  number,  who  witnessed  tho  assiulb, 
implicate  them  as  the  assailants. 

The  offence  took  place  at  Tidgaon  at 
about  noon  and  Arjunia  the  Kobwar  who 
had  witnessed  the  assault,  reported  at 
Arjuni  at  12  30  p  m.,  that  Undria  and 
Mahangia  had  assaulted  Kishorilal  with 
•shovels.  The  distance  between  Tadgion 
and  Arjuni  is  one  mile  Ib  is  impossible 
to  believe  that  Arjunia  would  have  men- 
tioned the  names  of  the  appellants  if  they 
had  not  assaulted  Kishorilal. 

The  deceased  had  two  cuts  and  two 
incised  wounds  on  the  head  and  these 
have  been  shown  in  the  diagram  sent 
-wibh  the  post-mortem  report.  Assistant 
Medical  Officer  Rimchandra  (P  W  2l) 
opined  that  injury  1  must  have  been 
•caused  by  a  weapon  like  kudali  and1  in- 
jury 2  by  a  phaoda  or  other  instrument 
which  would  create  a  broad  mark  and  in- 
juries 3  and  4  by  a  phaoda,  and  that 
injuries  1  and  2  had  entered  the  brain 
substance  and  were  dangerous  to  life.  On 
seeing  Arts.  G  and  D,  he  stated  that 
injury  1  could  not  be  caused  by  Arts  C 
and  D,  that  injury  2  could  be  caused  by 
either  of  the  instruments,  and  that  in- 
juries 3  and  4  could  be  caused  by  Art  D 
-and  only  by  Art  C  In  view  of  the  above 
evidence,  the  learned  pleader  for  the  ap- 
pellant Undria  argued  that  Undria  could 
not  be  held  responsible  for  injury  1,  as 
it  could  not  be  caused  by  the  kuda.li 
Art  C,  which  was  said  to  be  in  his  hand 
at  the  time  of  the  assault.  This  kudali 
Art,  C  was  seized  by  the  police  on  19th 
September  1928,  that  is,  six  days  after 
•the  murder  There  is  no  doubt  as  pointed 


out  by  the  learned  Sessions  Judge  in 
para.  8  of  his  judgment,  that  Undria  had 
a  kudali  in  his  hand  on  13th  September 
1928  and  it  is  likely  that  the  kudali 
Art.  C  which  was  seized  six  days  after 
the  murder,  is  not  the  kudali  which 
Undria  had  at  the  time  of  the  assault. 

A  number  of  persons  were  working 
there  at  that  time  and  most  of  them  had 
either  phaodas  or  kudalis  and  it  is, 
therefore,  likely  that  the  witnesses  made 
a  mistake  about  the  particular  instru- 
ments which  either  of  the  appellants  had 
'at  that  time.  The  Kotwar  reported  that 
both  hud  phaodas,  and  it  is  possible  that 
he  may  have  made  a  mistake  about  the 
particular  insbrument  which  either  of  bhe 
appellants  had  Ib  is  clear  from  the 
medical  evidence  that  injuries  1  and  2 
were  iaflicbed  by  different  instruments, 
and,  therefore,  it  necessarily  follows  that 
these  two  injuries  were  nob  caused  by 
one  and  the  same  person,  and  were  caused 
by  both  the  appellants. 

The  learned  pleader  for  bhe  appellant 
Undria  stated  that  there  was  no  evidence 
on  record  to  show  that  Undria  and 
Budhia  wore  related  Arjunia  (P.  W.  2) 
and  Paikya  (P.  W  3)  sbabed  that  Undria 
was  a  cousin  of  Budhia.  It  was  next 
argued  that  S.  34,  I  P.  C.-  was  not  ap- 
plicable to  the  caso.  Tho  simultaneous 
iitbaok  shows  that  the  criminal  act  was 
done  in  furbhoranco  of  the  common  inten- 
tion. The  learned  pleader  cited  Gouri- 
dar  Nam&sudra  v.  Emperor  (l),  Emperor 
v.  Bhola  Singh(%)  and  .Emperor  v  Chan- 
dan  Singh  (3),  in  support  of  the  conten- 
tion that  tho  offence  committed  by  the 
appellant  was  one  under  S,  325,  I.  P,  C., 
and  not  under  S.  302,  I.  P  C  In 
Emperor  v  Chandan  Singh  (3)  three 
persons  attacked  a  fourth  wibh  lathis  and 
there  was  no  evidonoo  to  show  which  of 
them  struck  the  blow  which  fractured 
the  skull  of  the  deceased.  In  Emperor 
v.  Bhola  Singh  (2)  the  facts  were  simi- 
lar, and  in  Gouridas  Namasudra  v. 
Emperor  (l),  several  accused  persons 
struck  the  deceased  several  blows  with 
lathis,  one  of  which  only  was  fatal  and 
it  was  not  found  who  struck  the  fatal 
blow.  None  of  these  cases,  therefore, 
_in  this  case  In  this  case 


(1)  [1903]   36  Oal.  G59=2   I.  C.  841=13  C.  W. 

N.  680. 

(2)  [1907]  29  All.    282=4   A.L.J.   207=(1907) 

A.W.  N.  51. 

(3)  [1918]  40  All.  123=43  I.  0.  438=16  A.  L. 
J.  11. 
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bhe  instruments  used  were  dangerous 
instruments,  and  alL  the  blows  were 
aimed  at  the  head,  with  the  result  that 
two  fatal  injuries  were  oaused  and  these 
injuries  were  not  caused  by  one  and  the 
same  weapon.  As  they  were  only  two 
assailants,  each  of  them  is  responsible  for 
one  of  the  fatal  injuries  and,  therefore, 
both  are  guilty  under  S.  302,  I.  P.  C, 

The  same  points  were  urged  on  behalf 
of  the  other  appellant  Mahangia,  and  it 
was  argued,  on  the  busis  of  the  state- 
ment, said  to  have  been  made  by  P-iikya 
to  the  effect  that  Dhimar  had  killed  the 
master,  mentioned  in  the  first  informa- 
tion report,  that  the  appellant  Undria 
only  had  assaulted  Eishorilal  and  not 
Mahangia.  In  the  same  report  it  was 
also  mentioned  that  Arjunia  saw  Undria 
and  Mahangia  both  striking  Kishorilal 
with  shovels.  The  point  has  no  force. 
The  evidence  of  eyewitnesses  had  esta- 
blished beyond  doubt  the  fact  that  the 
two  appellants  assaulted  Kishorilal  with 
Articles  like  G  and  D,  and  caused  two 
fatal  injuries,  which  resulted  in  his 
•death.  The  conviction  of  the  appellants 
under  S.  302,  I.  P  0.,  is  correct.  The 
appeal  is,  therefore,  dismissed 

9.N./R.K.  Appeal  dismissed 
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MACNAIR,  A.  J,  G. 

Kamtabai — Defendant — Appellant, 
v 

Umabai — Plaintiff — Respondent. 

First  Appeil  No.  Ill  of  1927,  Decided 
on  29th  Januiry  1929,  against  decree 
of  2ad  Sub-Judge,  1st  Glass,  Rdipur, 
D/-  30th  July  1927  in  Civil  Suit  No.  751 
of  1926. 

(a)  Evidence  Act,  S.  114— Scope, 

Where  a  wife,  alleging  that  her  husband  is 
•dead,  fails  to  produco  auoh  evidence  as  she 
ought  bo  know  a  presumption  arises  against 
har.  [P  127  C  2] 

(b)  Evidence  Act,  S.    108  —  Wife  leaving 
her  hmband  and  being  in    another's  keeping 
is  not  one  who    would   naturally    hear   from 
Vim  if  he  were  alive. 

A  wife,  who  left  her  husband  and  is  in  the 
keeping  of  another,  is  not  oue  of  the  persons 
who  would  naturally  hear  horn  him  If  he 
were  alive.  [P  127  C  2] 

*  (c)  Hindu  Law —  Maintenance —  Con- 
cubinei  are  entitled  to  maintenance  even 
though  connexion  ii  adulteroui. 

A  concubine  is  entitled  to  maintenance 
from  the  estate  of  the  paramour  even  though 
the  connexion  with  him  is  an  adulterous  one 
28 \B om.  163;  A.  I,  R.  1926  P.  C.  79,  Rcl,  on.. 


A.   I.    R.  1921  Bom.  311,  not  Appr.\    A.  I.  R. 
1923  Bom.  ISO,  Ref.  [P  138  G  1] 

(d)  Hindu  Law— Maintenance. 

The  existence  of  debts  diminishes  the  estate 
out  of  which  the  maintenance  is  to  be  paid, 

[P  128  C  1] 

8.  W.  A.  Rizvi — for  Appellant 
D.  W.  Choudhry—loi  Respondent 
Judgment  —The  findings  of  the  first 
Oourt  which  I  have  to  consider  are. 
That  the  first  husband  of  Mt.  Umabai 
is  not  proved  to  have  been  alive  during 
the  time  of  Umabai's  connexion  with 
Dayalgir;  Umabai,  then,  as  a  permanent 
concubine  is  entitlel  to  maintenance  out 
of  the  estate  of  the  deceased  Dayalgir; 
and  Us.  25  per  mensem  is  the  proper 
amount  of  such  maintenance. 

It  is  first  urged  that  it  was  for  the 
plaintiff  to  prove  that  her  husband  is 
dead  and  that  she  has  failed  to  give  such 
proof.  The  plaintiff  appears  to  have 
suppressed  evidence  She  admits  that  her 
mother  is  alive,  and  that  Manrakhan, 
her  near  male  relation  is  also  alive  She 
states  that  Manrakhan  had  told  her  that 
she  was  married  to  a  Rajput  and  that 
she  never  questioned  her  mother  on  the 
point.  Clearly  it  was  the  plaintiff's 
duty  to  find  out  from  her  mother  and 
Manrakhan,  the  name  of  her  first  hus- 
band and  to  make  a  definite  statement 
that  he  was  dead  or  had  disappeared.  As 
she  had  not  produced  this  evidence,  a 
presumption  arises  against  her.  Again 
S.  107,  Evidence  Act,  is  very  olear. 
Umabai  gave  her  age  in  the  plaint  as  35 
and  it  appears  that  her  husband  was 
alive  30  years  ago  The  burden  of  proof 
that  he  was  dead,  therefore,  rested  upon 
her  S.  108,  Evidence  Act,  has  no  ap- 
plication as  a  wife,  who  left  her  husband; 
and  is  in  the  keeping  of  another,  is  not 
one  of  the  persons  who  would  naturally' 
hear  from  him  if  he  were  alive.  I  do 
not  follow  the  reasons  for  disbelieving 
the  evidence  of  the  defendant,  but  even 
if  the  evidence  of  the  defendant  is  un- 
worthy of  belief  and  the  plaintiff's  hus- 
band is  not  Manna  Singh,  it  was  for  the 
plaintiff  ti  show  that '  her  husband,  who- 
ever he  may  be,  is  now  dead  She  has 
failed  to  do  so  and  it  must  be  presumed 
that  her  husband  is  still  alive. 

The  lower  Court  wts  of  opinion  that 
"unless  her  husband  was  dead  the  plain- 
tiff was  not  entitled  to  maintenance. 
Counsel  on  both  sides  consider  that  the 
right  of  the  plaintiff  to  maintenance  as  a 
concubine  of  a  deceased  Hindu  does  nob 
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differ  on  this  poinb  from  the  right  of  a 
oonoubine  in  Bombay.  The  law  in 
Bombay  does  not  appear  to  be  settled. 
In  Anandilal  Bhagchand  v.  Chandrabai 
(1),  Shah,  Ag.  C.  J.,  and  Crump,  J  ,  held 
that  a  kept  mistress  whose  husband  was 
alive  was  not  entitled  to  maintenance  on 
the  death  of  her  paramour:  but  these 
Judges  in  Monghibai  v.  Nagubai(%)  had 
decided  another  question  regarding  the 
right  of  a  concubine  to  maintenance  and 
this  decision  was  not  approved  by  their 
Lordships  of  the  Privy  Council:  Nagubai 
v.  Monghibai  (3)  Although  their  Lord- 
ships of  the  Privy  Council  had  not  to 
deal  with  the  question  which  I  am  con- 
sidering, they  expressed  approval  of  the 
case  Ningareddi  v.  Lakshmawa  (4) 
where  it  was  held  that  even  if  the  con- 
nexion was  adulterous,  the  estate  of  the 
paramour  might  be  liable  for  her  main- 
tenance 

In  Mayne's  Hindu  Law,  9th  edn., 
para  450,  it  is  stated  that  concubines 
are  entitled  to  maintenance  even  though 
the  connexion  with  them  is  an  adulterous 
one  I  respectfully  think  the  reasons 
given  by  Shah,  Ag.  C.  J.,  and 
Crump,  J.,  that  a  concubine  is  entitled 
to  maintenance  from  her  husband  that 
she  cannot  live  a  chaste  life  when  her 
husband  is  alive  at  the  time  of  her  para- 
mour's death  are  not  entirely  satisfac- 
tory. In  my  opinion,  then,  ML  Umabai 
is  entitled  to  maintenance  although  her 
husband  is  alive  I  add'that  the  main- 
tenance in  the  circumstance  should  be  on 
a  less  generous  scale  than  would  be 
awarded  to  a  widow. 

It  is  next  urged  that  the  maintenance 
awarded  is  excessive  The  learned  trial 
Judge  has  stated  that  a  permanent  con- 
cubine should  not  receive  more  than  the 
bare  maintenance  which  would  be  award- 
ed to  unchaste  widow  reverted  to  chas- 
tity. Tho  estate  of  the  paramour  is  en- 
cumbered with  considerable  debts  and  the 
learned  Judge  is  clearly  wrong  in  stating 
that  this  fact  does  not  affect  thu  claim 
for  maintenance.  tThe  existence  of  debts 
diminishes  the  estate  out  of  which  the 
maintenance  was  to  be  paid.  It  seems 
very  probable  that  the  liability  to  pay 
Bs.  300  per  year  in  cash  would  be  a  very 
heavy  burden  on  the  encumbered  estate. 

(II  A.  1.   K.  1924  Bom.  311=18  Bom.  208. 

(2)  A.  I.  R.  1928  Bom.  130=17  Bom.  401. 

(3)  A.  I.  B.  1926  P.  0.  73=60  Bom.   604=53 

I.  A.  158  (P.O.). 

(4)  [1909]  26  Bom.  168=3  Bom.  L.  B.  647. 


In  cross-objection  the  respondent  has> 
stated  that  the  appellant  has  lost  pos- 
session of  one  village  and  has  effected  a., 
second  mortgage  on  the  other.  I  am  of 
opinion  that  Us.  10  per  mensem  will 
provide  for  the  bare  maintenance  of  tha 
respondent  in  a  village  in  Raipur  District 
and  will  cast  a  fairly  heavy  burden  on 
the  estate.  It  would  be  well  in  such 
cases  if  provision  for  maintenance  was 
made  by  allotment  of  some  fields,  but  tha 
parties  cannot  agree  to  such  an  allot- 
ment. The  decree  of  the  first  Court  will 
be  varied  accordingly  The  direction 
that  the  maintenance  should  be  a  charge 
on  the  two  villages  Khaira  and  Kokada 
will  remain  as  no  more  satisfactory 
charge  is  possible.  Costs  of  the  first 
Court  will  be  borne  in  proportion  to  BUG- 
COBS  and  failure  and  the  costs  of  this, 
appeal  will  be  borne  as  incurred.  Costs 
of  the  cross-objection  with  regard  to 
which  there  was  little  argument  will  also 
be  borne  as  incurred 

S.N  /R.K.  Decree  varied. 
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MOHIUDDIN,  A  J.  C. 

Oopal  Balkrishna —  Plaintiff — Appel- 
lant. 

v. 

Amrit  Waman  —  Defendant — Respon- 
dent. 

Second  Appeal  No.  354-B  of  1927, 
Decided  on  31st  January  1929,  against 
decree  of  Dist.  Judge  Akola,  D/-  27th 
September  1927  in  Civil  Appeal  No.  124 
of  1927 

Limitation  Act,  Art.  11— Scope. 

Art.  11  applies  also  to  claims  in  execution 
in  reapeob  of  property  attached  before  judg- 
ment: A.  I.  R.  1921  Mad.  163,  Foil.  [P  12b  0  2) 

W.  R.  Puranik—toT  Appellant. 

Judgment.— The  learned  advocate  for 
the  appellant  argued  that  as  the  claim 
related  to  property  attached  before 
judgment,  Art-  11,  Lim.  Act,  did  not 
apply,  and  Art-  120  applied.  A  Full 
Bench  of  Madras  High  Court  decided  in 
Arunachlam  Chetty  v.  Penasami 
Servai  (1),  that  Art.  11  applies  also  toi 
claims  in  execution  in  respect  of  pro- 
perty attached  before  judgment.  The 
suit  was  rightly  dismissed  as  barred 
by  time.  The  appeal  is  dismissed  under 
O.  41,  B.  11,  Civil  P.O. 

S.N. /R.K.  Appeal  dismissed. 

(1)  A.  I.  B.    1921  LMad.    163=44  Mad,    902. 
(F.B.). 
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M AON  AIR,  OFFG.  J.  C. 
Narbadi— Defendant—  Appellant, 
v. 

Ohhoti — Plaintiff — Respondent. 

Second  Appeal  No.  697  of  1927,  Decided 
on  22nd  February  1929,  against  decree  of 
Diet.  J,,  Chhindwara,  D/-  19th  October 
1927  in  Civil  Appeal  No.  90  of  1927. 

(a)  C.     P.    Tenancy     Act    (1920),     Sch.    2, 
Art.  1-fOwner  wrongfully  obtaining   pouei- 
•ion   through   Revenue   Officer,    but    lubte- 
quently  ditpoiseued — Suit  within  two   yean 
of  diiponeision  ii  maintainable. 

If  rightful  owner  obtains  possession  though 
wrongfully  through  a  Revenue  Officer  and  IB 
subsequently  dispossessed,  a  suit  brought  with- 
in two  years  from  such  dispossession  is  not 
barred.  11  W.  R.  49;  5  Bom.  382;  22  Bom.  733; 
28  Mad.  338  Dist.  '  [P  129  0  2] 

(b)  Guardian    and    Ward— Minor— Gond— 
Mother  if   preferential    guardian    to    grand- 
mother— Hindu  Law — Gond. 

In  absence  of  any  evidence  as  regards  the  law 
which  the  Gonds  follow  a  mother  of  a  minor 
la  a  preferential  guardian  to  a  grandmother. 

(c)  Minor — Alienation    not    for    furthering 
minor's    interest—  Minor's    rights    are    not 
affected. 

An  alienation  of  a  minor's  property  by  the 
guardian  not  effected  with  a  view  to  further 
the  interests  of  the  minor  cannot  take  away 
the  minor's  rights.  [P  129  0  2] 

A.  V.  Wazalwar  and  V.  B.  Dhok—toT 
Appellant. 

S.  C.  Dutt  Chowdhry — for  Respondent. 

Judgment. — The  father  of  Mt.  Ghhoti, 
a  Gond,  was  the  occupancy  tenant  of  the 
fields  in  suit.  He  died  about  1918.  In 
the  jaraabandis  for  the  subsequent  years 
Mt.  Ghhoti  was  shown  as  tenant  through 
her  guardian  Anupi.  In  1U23  Mt.  Patoli, 
the  mother  of  Mt.  Chhoti,  executed  as 
guardian  of  Mt.  Ghhoti  a  surrender  of 
the  fields.  The  defendant  malguzar  ob- 
tained possession,  but  proceedings  were 
taken  under  S.  100,  G.  P,  Tenancy  Act,  in 
the  Revenue  Court*.  The  Tahsildar  re- 
instated Mt.  Ghhoti  and  his  decision  was 
upheld  in  first  appeal  but  was  reversed 
on  second  appeal  and  Mt.  Ghhoti  again 
lost  possession  on  31st  July  1924.  The 
suit  was  filed  on  19th  February  1926  and 
the  main  defence  was  that  it  was  barred  by 
time  as  it  was  filed  more  than  two  years 
from  the  date  of  the  dispossession  follow- 
ing the  execution  of  the  surrender  deed. 
The  suit  succeeded  in  the  lower  Courts. 

It  is  urged  before  me  that,  as  the  plain- 
tiff regained  possession  under  au  errone- 
ous order,  her  subsequent  suit  to  recover 
possession  had  to  be  filed  within  two  years 
of  the  date  of  the  original  dispossession. 
1929  N/17  &  18 


The  decisions  in  Motee  Singh  v.  Rajah 
Leelanund  Singh  (I).  Say  ad  Nasrudin 
v.  Venkatesh  Prabhu  (2),  Vagdu  v.  Kalu 
(3)  and  Narayanan  Chetty  v.  Kannammi 
Aohi  (4)  are  cited  in  support  of  this 
contention.  It  is  doubtful  whether  these 
decisions  are  correct.  In  Rustomji's  Law 
of  Limitation  (4th  Edn.  p,  777)  the  oppo- 
site view  is  held.  But  it  is  sufficient 
for  the  purpose  of  this  case  to  say  that 
these  rulings  refer  to  cases  where  a  plain- 
tiff regains  possession  under  an  erroneous 
order  in  a  decree  of  the  civil  Court.  It 
is  now  settled  law  that,  if  the  rightful 
owner  obtains  possession  by  a  wrongful 
entry  and  is  again  dispossessed,  the  limi- 
tation for  a  suit  brought  by  him  runs 
from  the  later  dispossession.  In  m> 
opinion,  it  is  impossible  to  distinguish  a 
case  where  possession  is  wrongfully  ob- 
tained with  the  assistance  of  a  Revenue 
Officer  from  a  case  where  possession  is 
obtained  by  a  wrongful  entry.  I  hold, 
therefore,  that  the  suit  was  within  time 

It  is  next  urged  that  Mt.  Patoli  was  a 
tenant  at  the  time  of  the  surrender : 
there  is  a  finding  based  on  good  evidence 
that  the  malguzar  accepted  Mt.  Ghhoti 
as  tenant  and  this  ground  cannot  be  urged 
in  second  appeal. 

It  is  next  urged  that  Mt.  Patoli's  sur- 
render put  an  end  to  the  tenancy  even  ii 
no  consideration  passed.  The  lower  ap- 
pellate Court  has  held  that,  in  the  ab- 
sence of  evidence  regarding  the  law  which 
the  Gonds  follow,  it  must  be  held  that 
Mt.  Ghhoti's  grandmother,  who  acted  as 
her  guardian,  was  her  legal  guardian.  1 
disagree  with  this  finding  :  in  the  ab- 
sence of  evidence  it  can  be  presumed  thai 
according  to  that  law  the  mother  is  e 
preferential  guardian  to  the  grandmother 
although  the  grandmother  was  acting  at 
guardian.  Mt.  Patoli's  surrender,  how 
ever,  purported  to  be  made  for  a  const 
deration  of  Rs.  600  and  it  has  been  hole 
that  this  consideration  has  not  beei 
proved  to  have  passed.  The  transaotioi 
was  not  effected  with  a  view  to  furthe: 
the  interests  of  the  minor  and  cannot  tak< 
away  the  rights  of  the  minor.  Thii 
ground,  therefore,  fails. 

The  appeal   therefore  fails  and  is  dis- 
missed.    Costs  on  appellant. 

M.R./R.K. Appeal  dismissed. 

(1)  11  W.  R.  41=^2  B.  L.  R,  173. 

(2)  [1880]  5  Bom.  S82. 

(3)  [1898]  99  Bom.  793. 

(4)  [1905]  28  Mad.  388. 
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STAPLES,  A,  J.,0. 

Tukaram — Plaintiff  ^Appellant, 
v. 

Sakharamsa  and  another — Defendants 
— Respondents. 

Second  Appeal  No,  390- B  of  1925,  De- 
cided on  21st  January  1929,  against  de- 
cree of  Addl  Dist.  Judge,  Buldana',  D/- 
llbh  August  1925  in  Appeil  No.  18  of 
1925. 

*  (a)  Civil  P.  C.,  O.  21,  R.  63— Failure  to 
inue  notice  ii  irregularity  within  Civil  P. 
C.,  O.  21,  R.  90. 

Failure  bo  issue  notioo  undar  O.  91,  B.  GG,  is 
an  irregularity  in  publishing  tha  sale  wibhin 
the  meaning  of  0.  21,  R.  90.  A.  I.  R.  1923  Lab, 
592,  Foil.  [P  131  0  1] 

#(b)CivilP.  C.,  S.  47—  Application  to 
aet  tilde  iale  made  under  R.  90,  O:  21 
dismissed — Suit  to  cancel  sale  on  ground  of 
fraud  in  conducting  it  does  not  lie. 

Whara  application  bo  sob  aside  sale  is  made 
under  0,  21,  R,  90,  and  ia  dismissed,  no  suit;  for 
cancellation  of  the  sale  can  lis  on  ati  allega- 
tion of  fraud  and  irregularity  in  the  publica- 
tion or  conduct  of  auction  sale  :  4.  J,  R.  192L 
Mad.  121;  A.  /.  A.  1923  L*h.  592,  1101.  on,  A  I. 
R.  1925  P.  C.  146;  A.  L  R.  1924  Mad.  43L;  1  N. 
L.  J.  184,  ;  19  Cal.  683;  33  Bom.  6<J8;  26  All. 
101  and  28  AIL.  681,  Diat.  [P  131  0  2] 

S.  A.  Ohadgay — for  Appellant. 

W.  B   Pendharkar — for  Respondents 

Judgment. — The  appellant  had  a  de- 
cree against  him  and  in  execution  of  that 
decree  his  property  was  attached  and 
sold.  He  made  an  application  under 
O.  21,  B.  90,  Civil  P.  0.,  that  the  sale 
should  be  set  aside,  but  that  application 
was  dismissed.  Instead  of  appealing 
against  the  order  dismissing  the  applica- 
tion the  appellant  filed  a  suit  against 
the  auction-purchaser  and  the  decree- 
holder  for  cancellation  of  tho  sale  and  for 
a  declaration  of  his  title.  The  suit  was 
ostensibly  under  8.  47,  Civil  P.  0.  The 
trial  Court  held  that  no  suit  would 
lie  and  that  finding  has  been  upheld  by 
the  Additional  District  Judge  on  appeal. 
The  appellant  now  prefers  this  second 
appeal.  The  only  question  to  be  decided 
is  whether  this  decision  of  the  Courts  be- 
low thit  no  suit  lay  under  O.  47,  Civil 
P.  C.,  is  correct. 

The  trial  Court  has  followed  the  rul- 
ing in  Jaggan  Nath  v.  Daud  (1),  and  that 
ruling  is  on  all  fours  with  the  present 
case  except  that  in  the  Lahore  case  DO 
suit  was  filed  and  the  judgment-debtor 
only  attempted  to  prefer  ft  second  appeal 

(Ij  A.  I.  B,  1923  Lib.  592=4  Lah.  248. 


which  was  held  to  be  inadmissible  under 
B.  104,  sub-3.  (2),  Civil  P.  0.  In  appeal 
it  is  now  contended  that  the  suit  wad 
not  barred  under  O.  21,  B.  92,  sub-B.  (3), 
that  no  application  under  0.  21,  B.  90. 
WAS  necessary  and  that  the  suit  was  main- 
tainable under  S.  47  of  the  Code.  Reli- 
ance WAS  placed  upon  the  rulings  in 
Bhagwan  Das  v.  Suraj  Prasad  (2)  and 
Rajagopala  Ayyar  v.  Ramanujachariar 
(3),  whilst  reference  was  also  made  to 
the  cise  reported  in  Godhaji  Rao  v. 
Dnyanoba  (4).  I  am  of  opinion,  how- 
ever, that  none  of  these  cases  will  really 
support  the  appellant  The  leirned  coun- 
sel for  the  appellant  has  referred  to 
p.  225  (of  47  AIL)  of  the  Allahabad  ruling 
where  there  is  a  discussion  with  regard 
to  the  Rr,  89,  90  and  91,  O.  21,  and  the 
provisions  of  O  21,  B.  92,  sub-B.  (3).  I 
find,  however,  that  it  was  held  in  the 
Allahabad  case  that  the  fraud  alleged 
was  not  merely  a  fraud  in  publishing  or 
conducting  tbes\lo  but  a  definite  conspi- 
racy also  was  alleged.  I  would  quote  the 
following  passage: 

"Rule  90  applies  to  the  case  whera  there 
has  baan  material  irregularity  or  fraud  in 
publishing  or  conducting  a  sale.  It  is  brue 
that  bha  plaintiff  alleged  in  bha  plaint  that 
owing  to  fraud  ha  was  kept  in  ignorance  of 
the  proceedings  ending  in  the  sale,  bub  that 
IB  only  a  minor  parb  of  his  case.  Ha  does  nob 
soak  bo  hava  bha  sale  Bob  asida  on  bha  ground 
of  material  irregularity  or  fraud  in  publishing 
or  couduobing  tha  sale.  The  plaintiff's  case 
haa  already  baan  staked  It  may  be  raiberabed 
in  brief.  His  casa  is  that  there  was  a  con- 
spiracy by  which  bhe  plaintiff  was  to  be  de- 
prived of  the  propsrby  which  he  had  properly 
purchased  on  paymont." 

It  is  clear,  then,  that  there  was  a  de- 
finite allegation  of  fraud  outside  the  ac- 
tual publication  and  conduct  of  the  sale. 
Similarly  in  the  case  in  Godhaji  Rao  v. 
Dnyanoba  (4)  there  was  a  definite  allega- 
tion of  fraud  and  collusion  apart  from  the 
aotual  publication  and  conduct  of  tho 
sale,  It  may  be  noted  that  in  thia 
case  no  question  of  the  applicability  of 
O.  21, B  90,  was  considered,  and  the  only 
question  considered  was  whether  0.  21, 
B.  92  applied;  with  some  hesitation  Pri- 
deaux,  A,  J.  0.,  held  that  it  did  not  ap- 
ply and  that  the  suit  was  not  barred 
under  0.  21,  B.  92,  sub-B.  0),  following 
the  ruling  in  Mohamad  Najibulla  v 

(2)  A.  I.  R7l995  P.  0.  146=47  All.  917. 

(3)  A.  I.  R.   1921    Mad.   431=17    Mad.   988 
(P.B.). 

(4)  [1917]  1  N.  L.  J.  184. 
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Jainarain  (5).-  The  case  ia  Rajagopala 
Ayyar  v.  Ramanujachariar  (3)  considers 
the  question  of  notice  under  O.  2L,  ft.  22, 
sub-R.  (2),  and  is  not  therefore,  I  think, 
applicable  to  the  present  oase. 

In  the  present  case  the  only  fraud  al- 
leged is  that  no  notice  was  served  upon 
the  judgment-debtor  under  O.  21,  B.  66, 
and  that  the  judgment-debtor  was  kept 
in  ignorance  of  the  sale.  Apirt  from  this 
fact,  though  the  Court  executing  the  de- 
cree fas  held  that  the  judgment-debtor 
was  served  with  a  notice  under  O.  21, 
B.  66,  I  would  hold  on  the  authority  of  the 
ruling  ia  Jaggan  Nath  v.  Daud  (1)  that 
the  failure  to  issue  notice  under  O  21. 
B.  66  is  ai  irregularity  in  publishing  the 
sale  within  the  meaning. of  O.  21,  B.  90. 
In  any  oase  it  is  clear,  I  think,  that 
there  was  no  fraud  on  the  part  of  either 
the  decree-holder  or  the  purchaser  as 
notice  was  ordered  to  issue  by  the  Court 
and  a  notice  was  d,ffixei  to  the  house  of 
the  judgment-debtor.  The  executing 
Court  held  that  service  to  bo  good  and 
the  responsibility  of  holding  the  service 
good  wa.s  that  of  the  Court  and  no  blame 
could  attach  either  to  the  decree-holder 
or  to  the  purchaser.  I  j.ua  clear,  then, 
that  no  fraul  could  be  alleged  agiinst  the 
decree-holder  or  the  purchiser,  anl  even 
the  plaintiff  has  not  alleged,  as  far  as  I 
cm  see,  any  frauiapirb  frona  the  publi- 
cation of  the  sale.  The  rulings  quoted  by 
the  lower  appellate  Cjurt  in  pira  3  of 
the  judgment,  namely,  Prosunno  Kumar 
Sanyal  v.  Kali  Das  Sanyal(Q),  Harihar 
Kanta  v.  Rama  Pandu  (7),  Sadko 
>Ghaudri  v.  Abhenandan  Prasad  (8)  and 
Gaya  Prasad  v.  Randhir  Singh  (9),  do 
•not  appear  to  me  to  apply  to  the  present 
•case,  and  I  would  also  point  out  that  all 
those  oases  wore  decided  under  the  Civil 
Procedure  Code  of  1882;  and  at  p.  215 
•of  the  ruling  in  Jaggan  Nath  v.  Daud  (l) 
it  has  been  held  that  the  ruling  under  the 
•old  Code  that  an  application  made  on  the 
ground  of  fraud  could  come  only  under 
13.  244  (corresponding  to  S.  47  of  the  pre- 
sent Code)  must  be  regarded  as  obsolete. 
J  fail  to  see  the  reison,  therefore,  for  the 

(5)  [1014]  36  All.  529=26  I.  G.  53=12  A.   L. 
J.  908. 

(6)  [1832]  19  Gal.  083=19  I.   A.  166=6   3ar. 
209  (P.O.). 

(7)  [1909]  33  Bom.  698=4  I.  0.  253=11  Bom. 
L.  R.  1113. 

(B)  [1904)  26  All.  101=(1903)  A.  W.  N.  203. 
49)  [1906]  28  All.  681=3  A.  L,   J.  456=(1906) 
A.  W,  N.  206. 


Additional  District  Judge  quoting  those 
rulings.  I  have,  however,  been  referrred 
to  another  oase  by  the  learned  counsel  for 
the  respondents,  namely,  Brahmayya  v. 
Appayya  Sastri  (10),  which  is  a  clear 
authority  for  holding  that  no  suit  would 
lie  on  an  allegation  of  fraud  and  irregula 
rity  in  the  publication  or  conduct  of  an 
auction  sale.  The  present  oase  is  even 
stronger  than  the  Madras  case,  because 
it  is  admitted  that  in  this  oase  an  appli- 
cation was,  as  a  matter  of  fact,  made 
under  0.  21,  B.  90,  and  was  dismissed. 
The  plaintiff's  remedy,  therefore,  was  to 
appeal  against  that  order,  but  instead  of 
availing  himself  of  that  remedy  he  chose 
to  let  the  period  of  appeal  expire  and  then 
filed  a  suit  ostensibly  undur  S.  47,  Civil 
P.  0. 

I  am  of  opinion  that  the  view  taken  by 
the  Courts  below  that  no  suit  lies  is  cor- 
rect and  dismiss  the  appeal.  All  costs  of 
the  appeal  will  be  borne  by  the  appellant. 
I  fix  pleader's  fees  at  Bs.  25  Costs  in 
the  Courts  below  as  already  ordered. 

3.N  /RK  Appeal  dismissed^ 

(10)  A.  I.  R.  1921  Mad.  121=44  Mad.  351." 

#  A  I.R.  1929  Nagpur  131 

MOHIODDIN  AND  JACKSON,  A.  J.  Cs 

Jaitram  and  others  —  Plaintiffs— Ap- 
pelUnta. 

v. 

Narottam  and  others  —  Defendants— 
Respondents 

First  Appeal  No.  79  of  1927,  Deoidec 
on  12th  February  1929,  againat  decree  o 
Addl.  Dist.  Judge,  Bilaspur,  D/-  24tl 
March  1927,  in  Civil  Suit  No.  34  of  1925 

(a)  Evidence    Act,    S.    32   (3)—  Statement 
of  dead  persons  against  their  proprietary  in 
lereit. 

(Obiter.) — Where  the  question,  whether  fcher 
was  partition  between  the  ancestors  of  th 
parties  or  not,  is  in  issue,  the  statement 
made  by  the  deceased  ancestors  of  the  partie 
to  tha  effoot  that  there  was  partition  are  ad 
missible  in  evidence  as  they  are  statement 
against  the  proprietary  interest  of  the  person 
making  them.  •  [P  192  0  2 

(b)  Hindu  Law— Partition— Cescor  of  con 
menial  iky    does     not      conclusively       prov 
partition    and    so     it    has  to    be   coniidere 
whether  other  evidence  supports  or  negative 
theory  that  cessor  was  adopted  with  view  t 
partition  in  legal  sense. 

Cessor  of  commenaaliky  is  an  elemen 
which  may  properly  be  considered  in  detei 
mining  the  question  whether  there  ha*  been 
partition  of  the  joint  family  property  but  it  i 
not  conclusive,  It  is  farther  Beasisary  t 
consider  whether  the  evidence  In  other  rei 
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pacts  supports  or  negatives  the  theory  that  the 
cesaor  was  adopted  with  a  view  to  partition  in 
the  logal  sense  of  the  word  ;  14  M.  I.  A.  412 
(P.C.)  and  31  Cal.  262  (P.C.)t  Rel.  on. 

[P  199  C  2] 

#(c)  Registration  Aclv  S.  17—  Partition 
between  parties  50  years  ago  —  Partiei  in 
poueuion  of  their  ahares  accordingly  —  Docu- 
ment which  decided  nothing  but  limply 
maintained  status  quo  ante  need  not  be  re- 
gistered—Registration Act,  S.  49  (Obiter). 

(Obiter).—  Partition  had  taken  place  between 
the  parties  50  years  ago  and  in  accordance 
with  it  they  wero  in  possession  of  their  res- 
pective shares.  Then  a  document  was  executed 
by  them  which  did  not  decide  anything  new 
but  simply  maintained  the  status  quo  ante  of 
the  parties. 

Held  '•  that  the  deed  was  neither  a  partition 
deed  nor  a  relinquish  meat  deed  and,  therefore, 
there  was  no  necessity  to  have  it  registered. 

[P  133  0  2] 

W.  R.  Puranik  and  J.  Sen—  for  Ap- 
pellants. 

D.N.Choudhry,  G.  R.  Deo  and  S.  C. 
Dutt  Chowdhry—toT  Respondents. 

Judgment.  —  Qambhir  had  two  sons, 
Thakurram  and  Lihuri,  and    Thakurram 
had  two  sons  Sardharam  and  Adli.     This 
suit  was  filed  on  5th   November  1925,  by 
a  son  of  Adli,  six  grandsons  of  Adli  and  a 
daughter-in-law  of  Adli  ML    Bindramati 
against   the  descendants   of   Lahuri   and 
Sardharam,  for  a  declaration   that   they 
were  not  bound  by   the  agreement  dated 
29th  December  1923,  and  for  being  put  in 
joint  possession   of    the   villages    Malda, 
Gundru,  Turridih,   Nagridih  and  Barekel 
to  the  extent  of   their  four-annas  share. 
Defendants  5  to  8  are  the  great-grandsons 
of  Lahuri   and  defendant   9   is   Lahuri  's 
grandson.     They  stated  that    a   partition 
had  taken  place  between   Thakurram  and 
Lahuri  about   50  years   ago  and  that   in 
that  partition  Thakurram   was  given  five 
villages  Kaitha,  Fison,    Deogaon,   Basin 
and  Marghati,  and  the  other  five  villages 
were  given  to   Lahuri.     This   statement 
was  adopted    by  defendants   1    to    3   and 
defendant   11   also.     The  learned   Addi- 
tional District  Judge  held  that  there  was 
a    partition    60    years    ago,     in    which 
Kaitha,  PiscA  Deogaon,    Basin  and  Mar- 
ghati fell  to  the  share  of  Thakurram,  that 
the  agreement  Ex.  1  D  1  was  not  executed 
by  the  plaintiffs  under  fraud,  that  Ex. 
1  D  1  was  invalid   Tor  want  of  registra- 
tion, that  the  defendants  have  made  im- 
provements in  the  villages   which  fell  to 
their  .s^are,  and  dismissed   the  plaintiffs' 
" 


,        wo 

,  The  appellants  ,  in   this  appeal  pressed 
the  following  two  points: 


(1)  There  was  no  partition  50  years* 
ago  as  alleged  by  the   respondents. 

(2)  The  document  Ex.   1  D  1  was  ob- 
tained  by   making  fraudulent  •  misrepre- 
sentation. 

The  statement  of  Oirdhari  (D.  W.  l): 
"my  grandfather  used  to  say  that  at  a  parti* 
tion  between  Thakurram  and  Lahuri,  each  of 
them  got  five  villages" 

and  the  statement  of  Fyarelal  (D.  W.  2> 
"I  used  to  hear  from  my  ancestors  that 
there  was  a  partition"  were  attacked  a» 
inadmissible  in  evidence,  on  the  ground, 
that  they  were  only  hearsiy  The  learned 
advocate  for  the  respondents  relied  on- 
sub-3.  (3),  8  32,  Evidence  Act,  and 
argued  that  the  statements  of  dead  per- 
sons against  their  proprietary  interest, 
disclaiming  all  rights  in  the  other  five 
villages,  were  admissible  in  evidence. 
These  statements  are  not  very  material 
for  the  decision  of  the  point  under  con- 
sideration, because  apart  from  these 
statements,  there  is  other  evidence,  which 
proves  satisfactorily  that  there  was  a 
partition  more  than  50  years  ago.  It 
seems  to  us  that  the  statements  are  ad- 
missible under  S.  32  (3),  Evidence  Act, 
as  they  are  statements  against  the  pro- 
prietary interest  of  the  persons  making 
them. 

It  is  an   admitted   fact    that    the   two 
branches,  that   is,   Thakurram's   descen- 
dants and  Lahuri 's  descendants  have  beer* 
residing   separately,   messing  separately 
and  managing  the  villages   separately  for 
a  very  long  time.     The  partition    having, 
taken  place   more   than  50   years  ago,    it 
was  impossible  to  adduce  direct  evidence 
to  prove  the  partition.   There  is  no  doubt 
that  the   parties   have  been   living  sepa- 
rately for  a  long  time   and   the  fact  to  be* 
found  is,  whether  this    separation  was  on 
account   of   partition  or  not.     Cessor  of 
commensality  is  an   element   which  may 
properly    be    considered  in   determining 
the  question    whether    there  has    been    a 
partition  of  the  joint  family  property  but 
it  is  not  conclusive:     Mt  Anundee  Koon* 
wurv.Rhedoo   Lai  (1).     As  pointed   out 
by  Sir  Andrew  Sooble  in    Ganesh  Dutt 
Thakoor  v.  Jewach    Thakoorain  (2),   it  is 
necessary   to   consider  whether  the  evi- 
dence in  other  respects  supports  or  nega- 
tives the   theory   that  the  cessor  in  this 
case  was  adopted  with  a  view  to  partition 

(1)  [1871]  14  M.  I.   A.  412=18   W,  B.  69=2 

Suther.  591=8  Bar  50  (P.O.).* 
(9)  [1904]  81  Oal.  962=81  I.  A.  10=8  O.W.N. 

146  (P.O.). 
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in  the  legal  sense  of  the  word.  The  fol- 
lowing facts  tend  to  corroborate  the  de- 
fendants' plea  of  partition: 

(1)  Payment   of    land    revenue   sepa- 
rately by    the    defendants    for    the  five 
villages  in  their  possession. 

(2)  Improvements    effected  at  consi- 
derable cust  by   the  defendants   in    their 
villages. 

(3)  Mutation  effected    in    the   names 
of  females,  after  the   death   of  their  hus- 
bands. 

We  have  carefully  considered  the  evi- 
dence adduced  by  the  parties  about  parti- 
tion and  agree  with  the  lower  Court  that 
6he  plea  of  partition  set  up  by  the  defqn- 
dants  is  correct.  The  plaintiffs  relied  on 
the  entries  in  the  mutation  proceedings 
'Which  indicate  that  the  descendants  of 
"both  the  brunches  have  been  recorded  as 
proprietors  in  all  the  villages  and  con- 
tended that  these  entries  pointed  to  a 
statement  of  jointness  and  negatived 
partition.  It  also  appears  from  the  muta- 
tion entries,  particularly  Ex.  P-12,  that 
the  names  of  Mt  Bisahin  and  Mt.  Re  auk  a 
•were  recorded  as  proprietors.  Their 
names  would  not  have  been  so  recorded, 
if  the  parties  were  joint.  One  of  the 
{plaintiffs  in  this  suit  is  Mt.  Bindramati, 
<who  has  succeeded  Parasram.  These 
mutation  entries  do  not,  therefore,  afford 
a  definite  and  proper  guidance  in  the 
matter. 

Our  attention  was  drawn  to  the  evi- 
dence of  Jaitrara  (P.  W.  1),  Rajaram  (P. 
W.  2)  and  Jailal  (P.  W  3)  and  we  were 
asked  to  hold  on  the  authority  of  their 
statements  that  the  document  Ex.  D  1 
was  obtained  by  the  defendants  by  misre- 
g>  resent  lotion  and  fraud.  It  is  difficult  to 
believe  that;  Jit  tram  and  Rijaram  signed 
the  document  without  reading  it  and  on 
being  assured  that  it  was  an  agreement 
to  have  the  partition  effected  by  Panchas. 
On  a  oireful  consideration  of  the  evidence 
on  the  point,  we  hold  that  the  agreement 
Ex.  1  D  L  wa.s  not  executed  by  the  plain- 
tiffs, on  account  of  any  misrepresentation 
made  to  them  or  on  account  of  any  fraud 
practised  on  them. 

In  view  of  the  finding  that  there  was 
a  partition  50  veira  ago  between  Thakur- 
ra.ni  and  L:\huri,  it  is  not  necessary  to 
decide  the  question,  as  to  whether  the 
agreement  is  admissible  in  evidence  or 
not,  for  want  of  registration.  As  there 
was  a  partition  effected  in  the  family, 
60  years  ago,  the  document  was  nob  a 


partition  deed.  The  learned  advocate  for 
the  appellants  argued  that  it  was  a  relin- 
quishment  deed,  but  as  the  property  was 
already  divided  and  the  parties  were  in 
possession  of  the  villages  which  fell  to 
their  share,  out  of  which  they  did  not 
give  up  anything,  the  deed  could  not  be 
styled  a  relinquishment  deed  also.  Plain- 
tiffs and  defendants  10  to  23  had  applied 
to  the  Revenue  Officer  for  an  imperfect 
partition  of  two  villages  Malda  and 
K  tilth  a,  and  this  agreement  which  really 
did  not  decide  anything  but  maintained 
the  status  quo  ante,  was  executed  and 
signed  by  the  parties.  There  was  no 
transfer  by  one  party  to  the  other  nor 
was  there  any  creation  of  fresh  title.  It 
only  embodied  the  settlement  of  a  bona 
fide  dispute,  each  party  recognizing  an 
antecedent  title  in  the  other.  In  this 
view  of  the  circumstances,  we  are  of 
opinion  that  there  was  no  necessity  to 
have  the  document  registered.  Ex.  D  1 
is  admitted  by  the  plaintiffs  and  has  been 
signed  by  all  the  plaintiffs  including 
Mt.  Bindramati,  except  the  minor  flhag- 
wan  Dciyal,  whose  eldest  brother  Ean- 
haiya  has  signed  it.  This  document  shows 
that  the  parties  settled  their  dispute  and 
agreed  to  abide  by  it  Having  done  so, 
the  plaintiffs  cannot  ask  for  joint  pos- 
session of  the  villages,  which  fell  to  the 
share  of  the  defendants.  This  appeal, 
therefore,  fails  and  is  dismissed  with 
costs.  We  fix  Rs.  500  as  pleader's  fees  in 
this  case. 

S.N  /R.E.  Appeal  dismissed. 
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MOHIUDDIN,  A.  J.  C. 

•     Rujula— Applicant, 
v. 

Emperor — Non- Applicant. 
Criminal  Revn.  No  173  of  1928,  Deci- 
ded on  8th  October  1928,  against  order 
of  Sub-Divl.  Mag,,  Mungeli,  D/-  4th  Jan- 
uxry  1928,  in  Criminal  Case  No.  136  of 
1927, 

Criminal  P.  C.,  S.  494— Though  rea- 
soned judgment  not  neceifary,  Court  must 
record  reasons  for  supporting  that  discretion 
was  rightly  exercised. 

Although  a  reasoned  judgment  establishing 
tha  propriety  of  the  order,  as  required  by 
S.  367,  is  not  necessary  in  the  case  of  the 
order,  passed  under  9.  494,  still  there  musk  be 
something  on  record  to  show  why  the  Magis- 
trate consented  to  the  withdrawal.  The  Court 
should  record  its  reasons  in  order  that  the 
High  Court  may  be  in  A  position  to  say  who- 
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fiber  the  discretion  vested  in  the  Oourt  has 
been  properly  exercised  :  22  C.  W.  N.  69  ; 
A.  L  R.  1924  Cal.  382  ;  A.  I.  R.  1921  Cal.  259  ; 
A  I.  R.  1929  Nag.  260  ;  A.  I.  R.  1924  Rang. 
168,  Foll.\  A.  I.  R.  1924  Pat.  283  ;  A.  I.  R.  1928 
Lah.  163,  Expl.  and  Dist.  [P  134  G  2] 

T.  O.  Ohobbs—ior  Applicant. 

D.  N.  Chaudhry—tor  the  Crowa. 

Order.— This  is  a  revision  application 
from  an  order  dated  4th  January  1928,  of 
Mr.  Purshotfcam  Lai,  Magistrate,  1st  Glass 
Bilaspur,  whereby  the  accused  persons, 
in  Criminal  Case  No  136  of  1927,  were 
discharged.  The  order  was  recorded  in 
the  order-sheet  and  was  as  follows  : 

All  accuaed  in  custody,  Prosecuting  Sub- 
Inspector  for  prosecution  and  defence  by  Mr. 
Agnihotri.  The  Prosecuting  Sub-Inspector  puts 
in  an  application  applying  for  permission  to 
withdraw  this  case  under  S.  494,  Criminal 
P.  G.  The  permission  ia  granted  and  the  ac- 
cused persona  discharged.  The  witnesses  pres- 
ent be  discharged." 

The  first  ground  in  the  application  is 
to  the  effect 

"that  the  trial  Court  has  given  no  reason 
for  giving  its  consent  to  the  withdrawal  of  the 
prosecution  and  aa  such  haa  not  properly 
exercised  the  discretion  vested  in  the  Court  by 
S.  494,  Criminal  P.  C". 

There  is  a  conflict  of  opinion.jegarding 
the  interpretation  of  the  words  with  the 
consent  of  the  Court"  which  appear  in 
S.  494,  Criminal  P.  C.  The  learned 
pleader  for  the  applicant  drew  my  at- 
tention to  the  following  cases  :  Umesh 
Chander  v.  Satish  Chandra  (l),  Jaqat 
Chandra  v  Kalimuddi  Sardar  (2), 
Bajani  Kanta  Shaha  v.  Idris  Thakur 
(3),  Suganchani  v.  Chhunnilal  (4)  and 
the  learned  pleader  for  the  non-applicants 
relied  on  the  following  :  In  re  Sad  ay  an 
(5),  Mul  Singh  v.  Emperor  (6)  and  Gulli 
Bagat  v.  Narain  Singh  (7). 

In  re  Sadayan,  -Wallis  and  Ad  bur 
Rahim,  TJ.,  in  a  very  brief  judgment,  ob- 
served the  following  : 

"neither  the  Public  Prosecutor  nor  the 
Judge  is  called  on  to  give  any  reasons  for  hia 
action  and  this  Court  baa  no  means  oC  ascer- 
taining what  the  reasons  were." 

It  was* a  case  in  which  a  revision  ap- 
plication, against  an  order  of  acquittal 
was  filed  and  the  learned  Judges  thought 
that  they  had  no  power  to  interfere.  The 
case,  Mul  Singh  v.  Emperor  (6)  does  not 

(1)  [1918]  22  C.~W7N.~69^4l  I.  C.  998=26 
0.  L.  J.  208. 

!2)  A.  I.  R.  1924  Gal.  882, 
3)  A.  I.  R.  1921  Cal.  269=48  Cal,  1105, 
4 1  A.  I.  R.  1923  Nag.  260. 
5)  [1909]  5  M.  L.  T.  216=4  I.  0.  1126=11 

Or.  L.  J.  193. 
(6)  A.  I.  R.  1923  Lah.  163. 


really  support  the  non-applicant,  on  the 
contrary  shows* that  Ahdur  Kadar,  J.; 
was  inclined  to  the  view,  that  the  Magis- 
trate ought  to  have  recorded  his  reasons 
for  giving  his  consent,  and  did  not  con- 
sider that  case,  a  fit  case  for  exceptional 
treatment,  so  as  to  justify  the  setting 
aside  of  an  acquittal  on  revision.  The 
case  Oulli  Bhagat  v.  Narain  Singh  (7), 
was  also  a  case  in  which  a  revision  ap- 
plication was  filed  against  an  order  of  ac- 
quittal, passed  under  S  494,  Criminal  P. 
0.  In  this  case  the  Magistrate  had  heard 
the  parties  and  gave  his  consent  after 
duly  considering  the  matter  and  the 
learned  Judges,  who  decided  the  revision 
application,  expressed  the  opinion  that 
there  was  no  provision  of  law,  which  re- 
quired a  Magistrate  to  draw  up  a  judg- 
ment, such  as  was  prescribed  by  S.  367, 
Criminal  P.  C  .  and  record  his  reason  for 
allowing  the  withdrawal.  I  am  in  respect- 
ful agreement  with  the  view  expressed 
by  the  learned  Judges  that 

"a  reasoned  judgment  establishing  the 
propriety  of  the  order1', 

as  required  by  8  367,  Criminal  P.  C., 
is  not  necessary  in  the  case  of  the  order, 
passed  under  8.  194,  Criminal  P.  G.,  but 
it  seems  to  me  that  there  must  be  some- 
thing on  record  to  show  why  the  Magis- 
trate consented  to  the  withdrawal.  This 
aspect  of  the  case  was  not  considered  in 
Oulli  Bhagat  v.  Narain  Singh  (7). 

The  other  view  was  expressed  in 
Umesh  Chandra  Boy  v.  Satish  Chandra 
Boy  (l),  by  Teunon,  and  Shamshul  Hudar 

JJ.,  in  the  following  words  : 

"it  ia  clear  to  our  minds  that  in  either  with- 
holding consent  or  in  according  consent,  the 
Court  is  acting  In  a  judicial  capacity  and  for 
itp  order  as  for  every  order  judicially  made,  it- 
ought  to  give  and  record  its  reasons,  We  are 
fortified  in  this  view  by  a  consideration  of  the- 

?  revisions  of  Ss.  434  and  437,  Criminal  P.  C. 
f  the  consent  haa  been  improperly  accorded, 
it  ia  clear  that  the  consequential  discharge 
must  alao  be  looked  upon  as  improper,  for 
these  reasons  we  are  of  opinion  that  when  B> 
Court  acting  under  8.  494  of  the  Code,  gives  it* 
conaenb  to  a  withdrawal  from  the  prosecution, 
It  should  record  its  reasons  in  order  that  this 
Court  may  be  in  a  poaition  to  aay  whether  the 
discretion  vested  in  the  Court  has  been  pro- 
perly exercised," 

This  exposition  of  the  law  was  quoted., 
with  approval  inlJagat  Chandra  Boy  v. 
Kalimuddi  Sardar  (2),  Bajani  Kanta 
Shaha  v.  Idris  Thakur  (3),  Baganchand 
v.  Chhunnilal  (4)  and  Abdul  Oani  v. 
Abdul  Kadar  (8). 

A.  I.  R.  1924  Fat.  988=2  Pat.  708. 
A.  I.  R.  1994  Bang.  168=1  Rang.  756. 
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I  have  no  doubt  that  the  view  ex- 
pressed in  Umeth  Chandra  Roy  v.  Satish 
Chandra  Boy  (22  C.  W.  N.  69)  is  correct. 
Neither  the  order  of  discharge  nor  the 
order  of  acquittal  can  be  passed  unless 
the  Magistrate  trying  the  case,  gives  his 
consent  to  the  withdrawal  of  the  oa.se, 
suggested  by  the  Public  Prosecutor.  The 
section  certainly  does  not  lay  down,  that 
the  consent  must  be  given  ipso  facto, 
soon  as  application  for  withdrawal  is 
madfl  by  the  Public  Prosecutor,  The 
Court  may  either  give  its  consent  or 
refuse  to  accede  to  the  request  made  by 
the  Public  Prosecutor.  The  Magistrate 
certainly  cannot  form  his  opiuion  unless 
some  reasons  are  put  forward,  why  it  is 
proposed  to  withdraw  the  case  and  he 
cannot  arbitrarily  give  his  consent  or 
withold  his  consent.  The  order,  giving 
his  consent,  must  be  passed  like  any 
other  order,  which,  a  Magistrate  has  to 
pass  under  the  Criminal  Procedure  Code, 
and  need  not  fulfil  all  the  requirements 
of  a  judgment,  as  laid  down  in  3.  367, 
Criminal  P.  C. 

In  this  case,  the  application  filed  by 
the  Prosecuting  Sub-Inspector  is  missing, 
and  the  order  dated  4th  January  1928 
does  not  contain  the  reasons,  which  in- 
fluenced the  Magistrate  in  giving  his  con- 
sent, to  the  withdrawal.  The  order  of 
discharge  passed  by  the  Magistrate,  can 
be  revised  uuder  S  436,  Criminal  P.  C., 
but  there  is  no  material  before  this  Court 
to  enable  it  to  consider  the  matter  and 
to  determine  whether  the  discretion 
vested  in  the  Court  has  been  properly 
exercised. 

I,  therefore,  set  aside  the  order,  of  Mr. 
PurshofcUm  Lai,  granting  consent  to  the 
Prosecuting  Sub-Inspector's  withdrawal 
from  the  prosecution  in  question  and  the 
consequent  order  of  discharge.  The  ac- 
cused will  now  be  replaced  upon  their 
trial  and  the  case  against  them  heard 
and  disposed  of  in  accordance  with  law 

D.s./B.K.          Order  set  aside. 

*  A.  I.  R.  1929  Nagpur  135 
MAONAIR,  A.  J.  C. 

Narsingh  and  another — Defendants — 
Appellants. 

v. 

Nathuji  and  another — Plaintiffs — Res- 
pondents. 

Second  Appeal  No.  29-B  of  1928,  De- 
cided on  4th  February  1929,  against 
decree  of  Dist  Judge,  Amraoti,  D/-  30th 
September  1927  in  Appeal  No.  26  of  1927. 


*  (a)  Civil  P.  C.,  O.  23,  R.  1— Suit  with, 
drawn  on  per  minion  of  paylofc  costs  before 
fresh  suit — Suit  does  not  remain  ponding 
until  costs  are  paid  nor  can  fresh  suit  bo 
dismissed  under  O,  23,  R.  1  (3)—  Failure  to 
pay  costs  before  freih  suit  is  only  irregula- 
rity— Paying  costs  after  suit  is  sufficient. 

When  the  plaintiff  obtains  permission  to 
withdraw  from  the  suit  with  liberty  to  bring 
fresh  suit  on  condition  of  paying  the  coats, 
before  instituting  fresh  suit,  the  suit  does  not 
remain  pending  until  the  costs  are  paid,  nor 
can  fresh  suit  be  dismissed  un^er  O.  23,  B.  1 
(3)  :  A.  I.  A.  1926  Pat.  409  and  A,  J.  B.  1924 
Mad.  877,  Diss.  from.  [P  136  O  1,  2] 

Failure  to  pay  costs  before  instituting  a 
fresh  suit  is  only  aa  irregularity  and  the  fresh 
suit  should  not  be  dismissed  if  the  payment  is 
made  after  its  institution  :  31  Cal.  965,  Foil.  ; 
33  Mad.  258,  Dist.  [P  186  G  1J 

*  (b)  Civil  P.  C.,  O.  34,  R.  1— Prior  mort- 
gagee joined  in  a  suit  by  puisne  mortgagee 
— He  can  claim  subrogation, 

After  the  prior  mortgagee  had  decided  that 
it  was  convenient  for  him  to  be  joined  in  a 
suit  brought  by  the  puisne  mortgagee  and  had 
allowed  himself  to  bo  so  joined  he  is  bound  to 
redeem  the  subsequent  mortgage  and  he  can 
therefore  claim  subrogation.  [P  136  0  2] 

M.  R.  Bobde — for  Appellants. 
D.  T.   Mangalamurti  —  for    Respon- 
dent 1. 

Judgment— On  26th  June  1916  Nar- 
singh defendant  1  mortgaged  certain  pro- 
perty to  the  plaintiff  Nathuji  for  Bs.  800 
and  a  few  days  later  he  mortgaged  the 
same  property  to  one  Kisni  Bai  for  Bs. 
900.  A  suit  was  brought  on  a  puisne 
mortgage  It  was  filed  against  Narsingh 
and  his  minor  son  Narayan,  but  Narayan 
was  given  up  and  discharged  because  the 
plaintiff  thought  it  unnecessary  to  make 
him  a  party.  Nathuji  was  also  impleaded: 
he  stated  that  he  was  a  prior  mortgagee 
and  was  willing  to  redeem.  A  prelimi- 
nary decree  for  foreclosure  was  passed 
and  Nathuji  paid  the  decretal  amount. 
Nathuji  filed  a  suit  against  Narsingh  and 
Narayan  for  recovery  of  the  amount  paid 
but  was  allowed  to  withdraw  it  with  per- 
mission to  bring  a  fresh  suit  :  he  was 
ordered  to  piy  the  defendants1  costs  in 
that  case  before  instituting  a  fresh  suit. 

The  suit  out  of  which  this  appeal  arises 
was  filed  on  23rd  March  1925  and  the 
costs  in  the  previous  case  were  paid  five 
months  later.  In  this  suit  the  plaintiff 
sought  to  recover  the  amount  paid  in 
satisfaction  of  the  puisne  mortgage  and 
the  amount  due  on  hia  own  mortgage.  It 
has  been  found  that  only  part  of  each 
mortgage  debt  was  incurred  for  legal 
necessity.  A  preliminary  decree  for  fore- 
closure has  been  passed  on  the  basis  of 
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the  second  mortgage  and  a  preliminary 
decree  for  sale  on  the  basis  of  the  first 
mortgage.  The  defendant  Narayan  HAS 
been  allowel  to  redeem  his  half-share  on 
payment  of  sums  which  hive  been  calcu- 
lated by  excluding  the  portions  of  the 
mortgage  debts  for  which  there  was  no 
legal  necessity. 

It  is  first  urged  that  as  the  plaintiff  did 
cnb  comply  with  the  condition  on  which 
he  was  allowed  to  bring  a  fresh  suit,  that 
suit  should  have  been  dismissed.  I  am 
referred  to  Fischer  v.  Nagappa  Mudaly 
(1).  In  that  case  a  time  was  fixed  for  the 
performance  of  the  condition  and  that 
time  had  expired  when  a  fresh  suit  was 
instituted  The  learned  Judges  who  de- 
cided the  case  distinguished  the  case  of 
Abdul  Aziz  Moll  a  v.  Ebrahim  Molla  (2) 
where  the  facts  were  similar  to  those  of 
the  present  ca.se.  Geidt  and  Mookerjee, 
JJ.,  in  the  latter  case  held  that  the  failure 
to  pay  the  costs  before  the  institution  of 
a  ffesh  suit  was  an  irregularity,  but  that 
the  law  did  not  require  that  a  fresh  suit 
should  be  dismissed  if  the  payment  was 
made  after  its  institution.  I  am  in  res- 
pectful agreement  with  this  view.  In 
Seshayya  v  Subbayya  (3)  it  is  stated 
that,  as  O  23,  R.  1  (3j  definitely  precludes 
a  Oourt  from  entertaining  a  second  suit 
when  no  permission  has  been  granted, 
failure  to  comply  with  the  condition  on 
whioh  permission  was  granted  neces- 
sitates the  dismissal  of  a  fresh  suit  :  but 
with  due  respect,  I  think  that  the  provi- 
sions of  O.  23,  R.  1  (3)  apply  only  when 
the  plaintiff  withdraws  from  a  suit  with- 
out the  permission  referred  to  in  sub- 
R  (2),  R  1.  In  the  present  case,  the 
plaintiff  had  obtained  a  qualified  permis- 
sion and  his  failure  to  make  full  compli- 
ance with  the  terms  on  which  the  per- 
mission was  granted  does  not  render 
01.  (3),  R  1  applicable  I  hold,  there- 
fore, that  the  trial  Judge  had  power  to 
allow  the  suit  to  proceed  after  the  plain- 
tiff had  paid  the  costs  of  the  former  suit. 

I  add  that  I  respectfully  disagree  with 
the  reasoning  in  Mahomed  Afsal  v. 
Lachman  Singh  (4)  where  it  appears  to 
be  held  that  in  every  case  where  the 
plaintiff  obtains  permission  to  withdraw 
from  the  suit  with  liberty  to  bring  a  fresh 

(1)  [1910]  88  Mad.  258=6  1.0.  288=7  M.ri/T 
226. 

Oal.  965. 
1924  Mad.  877. 
.  1926  Pat.  409=5  Pat.  806. 


226. 

(2)  (  1904]  31 

(3)  A  I.R.  192 

(4)  A.I.R.  192 


suit  provided  he  pays  costs,  the  suit  re- 
mains pending  until  costs  are  paid.  The 
plaintiff  has  power  to  withdraw  his  suit. 
When  a  Oourt  grants  him  permission  to 
withdraw  from  a  suit  with  liberty  to 
institute  a  fresh  suit,  the  ordinary  course 
is  for  him  to  withdraw  at  once.  In  the 
present  case,  the  plaintiff  admitted  in  his 
rejoinder,  dated  24th  August  1925,  that 
the  suit  was  at  once  withdrawn.  I  can 
see  no  reason  for  holding  that  the  suit 
remained  pending  until  the  costs  had 
been  paid. 

It  is  next  urged  that  the  plaintiff,  a 
prior  mortgagee,  could  not,  by  redeeming 
the  subsequent  mortgage,  claim  subro- 
gation to  it.  Now  0.  34,  R  1,  states  that 
all  persons  having  an  interest  in  the 
mortgage  security  shall  be  joined  as  par- 
ties to  any  suit  relating  to  the  mortgage. 
There  is  an  explanation  whioh  appears  to 
be  of  the  nature  of  an  exception  that  a 
puisne  mortgagee  can  sue  for  foreclosure 
or  Bile  without  making  prior  mortgagee 
a  party  to  the  suit  :  and  a  prior  mortgagee 
need  not  be  joined  in  a  suit  to  redeem  a 
subsequent  mortgage.  But  this  expla. 
nation  appears  to  allow  the  puisne  mort- 
gagee to  make  the  prior  mortgagee  a  party 
if  he  chooses.  This  procedure  is  con- 
venient if  the  puisne  mortgagee  desires  to 
be  paid,  and  the  prior  mortgagee  desires 
to  settle  accounts  and  pay  him,  in  order 
to  avoid  the  necessity  of  impleading  him 
in  a  subsequent  suit.  After  the  prior 
mortgagee  had  decided  that  it  was  con- 
venient for  him  to  be  joined  in  a  suit  and 
had  allowed  himself  to  be  so  joined  he 
was  bound  to  redeem  the  subsequent 
mortgage  :  he  can,  therefore,  claim  sub- 
rogation. 

The  next  point  urged  is  that  Narayan, 
defendant  2,  was  not  a  party  to  the  suit 
brought  by  the  puisne  mortgagee  and  his 
interest  could  not  be  affected  by  the  pay- 
ment made  by  the  plaintiff.  It  seems 
clear  that  Narayan  was  discharged  be- 
cause a  suit  against  Narsingh  alone  would 
be  deemed  a  suit  against  Narsingh  in  a 
representative  capacity  After  the  dis- 
charge, then,  Narsingh  represented  the 
appellant. 

Ground  5  is  said  to  be  based  on 
misapprehension  and  is  abandoned. 
Ground  6  must  fail  in  view  of  the 
ruling  in  Narayan  v.  Nathmal  (5).  No 
objection  has  been  raised  to  the  way  in 
wbioh  the  decree  hag  been  framed,  per- 

(0)  A.I.R.  1922  Nag-  155=17  N.Ii.R.  200. 
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-mitting  defendant  2  to  redeem  only  half 
the  property  on  payment  of  certain  sums. 
The  appeal,  therefore,  fails  and  is  dis- 
missed. Costs  on  appellants. 

Respondent  1  files  a  cross-objec- 
tion. It  is  urged  that  as  the  parties 
lived  at  the  same  place  the  mortgagee  was 
justified  in  placing  confidence  in  the  state- 
ments of  No,rsingh.'  The  learned  District 
Judge  has  given  reason  for  holding  that 
necessity  for  the  loan  of  Rs  135  was  not 
established,  and  there  is  no  particular 
reason  why  the  mortgagee  should  have 
placed  implicit  reliance  on  the  represen- 
tation of  Ndrsingh.  The  cross-objection, 
therefore,  fails  and  is  dismissed.  Costs 
on  objector, 

P.D./B  K.  Appeal  and  Cross- 

objection  dismissed* 

A.  I.  R.  1929Nagpur  137 

MoniUDDiN,  A.  J.  0. 

Mulchand  and  another — Plaintiffs — 
Appellants. 

v. 

Taraohand— -Defendant  —  Respondent. 

Second  Appeal  No.  273  of  1928,  Deci- 
ded on  9th  February  1929,  against  decree 
of  Dist.  Judge,  Nimar,  D/-  25th  April 
1928. 

(a)  Pleadings— Defendant's  plea  that  iuit 
ii     premature  meani  that  it  should    be    dis- 
missed. 

The  defendant  by  taking  the  plea"  that  the 
fluib  ia  premature,  certainly  means  that  the 
«uit  should  be  dismissed,  if  the  Court  found 
that  the  causa  of  action  had  not  accrued  when 
ithe  suit  was  filed,  [P  137  0  2] 

(b)  Partnership  —  Persons     carrying    on 
money  lending  business  with  object  to  divide 
interest  arising  therefrom  are  partners. 

Where  money-lending  business  is  carried  on 
Iby  certain  persona  with  no  other  object  except 
to  divide  the  interest  arising  from  the  tran- 
saction, the  persona  are  partners  and  not  mere 
oo-owners  :  8  Cat,  1011,  Dist.  [P  187  G  2] 

(c)  Contract  Act,  S.    63—  Consideration   is 
not  necessary  for  agreement    to   extend   time 
for  performance  of  contract. 

An  agreement  simply  extending  the  tlmo  for 
performance  of  a  contract  is  exempted  under 
8.  63  from  any  requirement  of  consideration 
to  support  it  :  28  Bom.  848,  Dist.  [P  188  0  1] 

S   B  Qokhale  -for  Appellants. 

Abdul  ttaiak    for  Respondent. 

Judgment. — This  appeal  arises  out  of 
a  suit  which  the  appellant  had  filed  on 
33rd  June  1927  against  the  respondent, 
Tarachand  for  R*  3,365-8-6.  Sub -Judge 
1st  Glass,  Khandwft,  passed  a  deoree  for 
Us,  2,965-8-6  in  favour  of  the  appellants, 


as  the  respondent  had  paid  B'.  400  in 
Court.  The  learned  Additional  District 
Judge  held  that  the  suit  was  premature 
and  dismissed  the  suit. 

The  first  point  which  the  learned  ad- 
vocate  for  the  appellant  urged  was  that 
the  suit  ought  not  to  have  been  dismissed 
as  the  respondent  in  his  written  state- 
ment did  not  ask  for  the  dismissal  of  the 
suit,  though  he  had  stated  in  para.  4  of 
his  written  stutruent  that  the  suit  was 
premature,  The  respondent  by  taking 
the  plea  that  the  suit  was  premature, 
certainly  meant  that  the  suit  should  be 
dismissed,  if  the  Court  found  that  the 
ciiiae  of  action  had  not  accrued  when  the 
suit  was  filed.  The  dismissal,  under  the 
circumstances  was  quite  proper. 

It  was  next  urged  that  the  two  plain- 
tifts,  Mulchand  and  Gendalal  were  not 
partners  and  it  was  suggested  that  they 
were  oo-owners.  Reference  was  made  in 
this  connexion  to  Lindley  on  Partnership 
at  p.  27,  Ryder  All  v.  Elahee  Bux 
Maloom  (l)  and  to  the  Illus.  (b).  (d)  and 
(e)  under  S.  239,  Contract  Act.  A  peru- 
sal of  the  chapter  kon  co-ownership  does 
not  show  that  there  cannot  be  partership 
in  a  case  of  the  nature  uuder  considera- 
tion, Lindley  on  p.  29  writes  the  .follow- 
ing: 

"If  several  persons  jointly  purchase  goods 
for  resale,  with  a  view  to  divide  the  profits 
arising  from  the  transaction,  a  partnership  ia 
thereby  created.  But  persons  who  join  in  the 
purchase  of  goods,  not  for  tho  purpose  of  sel- 
ling them  again  and  dividing  the  profits  but 
for  the  purpose  of  dividing  the  goods  them- 
selves are  not;  partners  and  are  not  liable  to 
third  parties  as  if  they  wore.  Coope  v.  'Eyre  (2) 
is  a  leading  case  in  support  of  this  proposi- 
tion.11 

The  money  lending  business  is  carried 
on  by  the  appellants  with  no  other  ob 
jeot  except  to  divide  the  interest  arising 
from  the  transaction  and  the  parties  are 
therefore  partners.  Ryder  Al.i  v.  Elahee 
Bux  Maloom  (L)  was  a  case  in  which 
the  plaintiff  had  filed  a  suit  against  the 
defendant,  in  his  capacity  as  the  owning 
manager  of  a  river  brig,  and  it  was  held 
that  the  fact  that  several  persons  were 
oo-owners  of  a  ship,  did  not  make  them 
partners.  The  facts  of  the  case  reported 
in  7.  L.R.QCal  10LL  and  the  present 
case  are  quite  different,  and,  therefore',  the 
Calcutta  0*80  cited  does  not  afford  any 
help  in  deciding  this  o«e.  The  illustra* 


1)  [1889]  80*1.1011= 

2)  1  H.  &  B.  37. 


:10  0,  L.  B.  606. 
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lions  appended  to  S.  239,  Contract  Act, 
make  the  difference  between  partners 
and  co-owners  quite  clear,  and  the  posi- 
tion of  the  plaintiffs  in  this  case  is  simi- 
lar to  that  of  A  and  B  as  pointed  out  in 
Illus.  (a)  and  (c).  Plaintiffs  alleged  in 
para.  1  of  that  plaint  that  they  carry  on 
money  lending  business  at  Attar  and 
Khandwa  in  the  name  of  Mulchand  Gen- 
dalal  and,  therefore,  no  further  statement 
on  the  point  was  necessary.  The  plain- 
tiffs were  rightly  held  to  be  partners. 
Lastly,  it  was  urged  that 

"the  alleged  undertaking  of  Gendalal  not  to 
file  suit  till  the  next  following  season  was  one 
without  consideration  and  for  that  reason  tho 
same  was  not  binding  on  any  of  the  two  ap- 
pellants." , 

According  to  8  63,  Contract  Act,  a, 
promisee  can  extend  the  time  for  the 
performance  of  the  promise,  which  Gen- 
dal  did  in  this  case.  The  learned  advo- 
cate for  the  appellants  relied  on  Trim- 
bak  Gangadhar  v.  Bhagwan  Das  (3) 
and  argued  that  time  could  not  be  ex- 
tended under  8.  63,  Contract  Act.  In 
that  case  there  was  not  an  extension  of 
the  time  for  the  performance  of  the  pro- 
mise but  there  was  an  agreement  to  re- 
frain from  exercising  for  a  stated  period 
the  right  of  sale  arising  from  non-per- 
formance. An  agreement  simply  extend- 
ing the  time  for  performance  of  a  contract 
is  exempted  under  8.  63,  Contract  Act, 
from  any  requirement  of  consideration  to 
support  it  The  appeal  therefore  fails 
and  is  dimissed  with  costs 

S.N./B-K. Appeal  dismissed^ 

~~(3)  [1899]  23  Bom.  848^ 
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MOHIUDDIN,   A.  J.  C. 
Mulchand  and   another —  Plaintiffs  — 
Appellants. 

v. 

Taraehand— Defendant— Respondent. 

Order  on  application  for  cancellation 
of  the  ex  parte  order  passed  in  connexion 
with  stay  of  proceedings  in  Second  Ap- 
peal No.  273  of  1928,  Decided  on  9th 
February  1929,  A.  I.E  1929  Nag.  137. 

(a)  Civil  P.  C.,  S.  144— Principle  of  resti- 
tution. 

The  doctrine  of  restitution  is  baaed  on  the 
principle  that  the  Court  will  not  permit  an 
injustice  to  be  done  by  reason  of  an  erroneous 
order  made  by  it  when  that  erroneous  order 
bus  been  reversed  and  the  Court  will  restore 
the  parties  to  the  position  fcwhich  they  would 
otherwise  have  occupied.  [P  188  G  2] 


(b)  Civil  P.  C.,  O.  41,  R.  5— Dacra*  varied 
—Restitution  applied  for— Restitution  can- 
Dot  be  stayed  because  appeal  was  filed. 

An  application  for  restitution  can  be  made- 
as  soon  as  a  decree  is  varied  or  reversed  and. 
it  ought  not  to  be  stayed  under  0.  41,  R.  5h 
because  an  appeal  has  been  filed.  [P  136  0  2] 

S.  B   Gokhale — for  Appellants. 
Abdul  Bazak — for  Respondent. 

Order. — This  is  an  application  filed 
by  the  respondent  Taraohand  praying, 
that  the  ex  parte  order  passed  by 
this  Court,  staying  proceedings  under 
S  144,  Civil  P.  0.,  pending  in  the  Court 
of  1st  Class  Sub-Judge,  Khandwa,  be 
cancelled. 

The  doctrine  ef  restitution  is  based  OD 
the  principle  that  the  Court  will  not 
permit  an  injustice  to  be  done  by  rea- 
son of  an  erroneous  order  made  by  it, 
when  that  erroneous  order  has  been  re- 
versed and  the  Court  will  restore  the 
parties  to  the  position  which  they  would 
otherwise  have  occupied. 

The  question  to  be  considered  in  this 
application  is  whether  the  restitution 
proceedings  should  be  stayed,  till  the 
decision  of  the  appeal,  which  is  pending, 
against  the  judgment  of  the  lower  appel- 
late Court,  which  varied  the  judgment 
of  the  first  Court.  It  seems  to  me  that 
the  language  of  S  144,  Civil  P.  C.,  i& 
not  capable  of  any  such  interpretation 
An  application  for  restitution  can  be 
made  as  soon  as  a  decree  is  varied  or 
reversed  and  it  seems  to  me  that  it 
ought  not  to  be  stayed  .under  O  41,  B.  5, 
Civil  P.  C  ,  because  an  appeal  has  been 
filed.  According  to  0.  41,  B.  5,  Civil 
P.  C  ,  an  appeal  shall  not  operate  as  a 
stay  of  proceedings  under  a  decree  or 
order  appealed  from  except  so  far  a& 
the  appellate  Court  may  order,  but 
restitution  proceedings  are  not  pro- 
ceedings under  the  decree,  of  the  kind 
contemplated  under  that  order.  It 
therefore  seems  to  me  that  there  is  na 
justification  for  staying  restitution  pro- 
ceedings because  an  appeal  has  been 
filed  against  the  decree  which  varied  the 
decree  of  the  first  Court.  The  order 
passed  by  this  Court  on  4th  July  1928 
is  therefore  withdrawn  and  cancelled. 

The  order  passed  on  25th  June  1928 
also  requires  modification.  It  does  not 
seem  necessary  that  the  appellant  should 
furnish  security  for  Bs.  2,000.  Execu- 
tion of  the  decree  for  costs  will  be  stayed 
on  the  appellant  furnishing  security  for 
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snob  an  amount,  as  miy  be  fixed  by  the 
Court  executing  the  decree. 

The  costs  of  these  proceedings  will  be 
paid  by  the  appellants  who  applied  to 
this  Court  for  stay  of  proceedings.  I 
fix  Rs.  10  as  pleader's  fees. 

S.N./R.K.  Order  withdrawn. 

A.  I.  R.  1929  Nagpur  139 

f  MOHIUDDIN  AND  MACNAIB,  A.  J.  CS. 

Sheoshankar  and  others — Plaintiffs — 
Appellants. 

v. 

Lai  Indra  Shah  —  Defendant — Res- 
pondent. 

First  Appeal  No.  73  of  1927,  Decided 
on  llth  December  1928,  agaiusfc  decree 
of  Addl  Digfc.  Judge,  Raipur,  D/  31st 
March  1927  in  Civil  Suit  No.  3  of  1926. 

(a)  C.  P.  Land  Revenue  Act  (1917),  S.    80 
(3)— Wajib-uL-arz  prepared    at    the    time   of 
granting  proprietary    rights   not    restricting 
them — Restriction!  in  a    Btibtequeut    wajib- 
ul-arz    are     incorrect — Proprietor    was   not 
deprived  of  any  rights  ordinarily  due. 

In  1903,  inferior  proprietary  rights  were 
Conferred  on  the  malik  makbuza  holder  of 
mouza  Dooaur  in  Amagarh  Ohowki  which 
was  transferred  from  Chauda  to  Drng  Dis- 
trict in  1907,  The  wajib-ul-arz  of  1904  pre- 
pared about  the  time  when  the  inferior  pro- 
prietary rights  were  granted  does  not  record 
restrictions  on  the  rights  of  the  inferior  pro- 
prietor. 

Held  :  that  the  entries  in  a  subsequent 
wajib-ul-arz  which  curtail  such  rights  are 
incorrect  and  that  it  could  not  be  presumed 
that  the  inferior  proprietor  was  deprived  of 
any  rights,  which  are  ordinarily  enjoved  by 
inferior  proprietors.  [P  140  0  1,  2  ;  P  141  G  1] 

(b)  C.  P.  Land  Revenue  Act  (1917),  S.  220 
—Question  regarding  any   engagement   with 
Government    or     agreement    by  proprietors 
not  involved— Jurisdiction   of    civil   Courts 
is  not  excluded. 

Where  no  question  aa  to  tha  validity  of  any 
engagement  with  the  Government  for  the  pay- 
ment of  land  revenue  or  of  any  agreement 
entered  into  by  superior  or  inferior  proprietors 
in  a  Battlement  or  sub-settlement  arises,  the 
jurisdiction  of  the  civil  Court  is  not  excluded. 

[P  141  0  1,  2] 

B.  K.  Bose,  V.  Bose,  and  Abdul  Bazak 
— for  Appellants. 

D.  N    Ohaudhary—  for  Respondent. 

Judgment — This  appeal  arises  out 
of  a  suit  which  was  filed  on  23rd  Janu- 
ary 1926  by  the  plaintiffs-appellants 
who  are  inferior  proprietors  of  mouza 
Deoaur  in  the  Amagarh  Ohowki  Zamin- 
dari  of  the  Drug  District,  for  a  declara- 
tion that  they  as  inferior  proprietors 
have  fall  rights  over  the  forest  and  the 
banjar  in  their  village,  and  that  the 


conditions  contained  in  sub-Cls.  (1),  (2)r 
(3)  (5),  (6)  of  Gl.  6,  (A)  and  (B)  of  01.  7 
and  01.  18  of  the  wajib-ularz-of  1925, 
which  take  away  thair  rights  are  not 
binding  on  them  They  claim  the  right 
to  realize  grazing  dues  in  respect  of  the 
banjar  and  the  jungle  of  the  village,  to 
appropriate  the  income  from  the  minor 
forest  produce,  and  to  collect  and  sell 
timber.  The  defendant  who  is  the  zam- 
indar  of  Amagarh  Ohowki  and  the 
superior  proprietor  of  this  village,  stated 
that  the  plaintiffs  never  enjoyed  the 
rights  which  they  now  claim,  that  the 
rights  now  claimed  were  not  recognized 
in  the  settlement  of  1902-03,  and  that 
the  plaintiffs  were  not  entitled  to  the 
rights  claimed  because  these  rights  were- 
not  conferred  on  them  when  they  were- 
made  inferior  proprietors. 

The  trial  Court  held  that  the  plain- 
tiffs were  not  entitled  to  the  rights  they 
now  claim  on  account  of  the  entries  in 
tbe  settlement  wajibularz  of  1904  and 
of  1925,  that  though  plaintiffs  enjoyed 
these  rights  occasionally,  they  have  not 
enjoyed  them  as  a  custom  for  a  suffici- 
ently long  time  to  be  entitled  to  them 
and  that  they  were  bound  by  the  entries 
made  in  the  previous  settlement  and' 
could  not  claim  the  rights  now  claimed. 

The  status  of  the  inferior  proprietor 
in  the  Saugor  and  Nerbudda  territories, 
was  defined  in  the  following  words  by 
the  Sudder  Board  of  Revenue  in  1854  : 

11  IQ  landed  properties  where  superior 
proprietary  right  of  Talookdars  or  other  per- 
sons of  influence  is  clearly  established  to  be 
oo-oxistent  with  right  of  inferior  land-owners, 
and  the  contract  of  settlement  is  accepted' 
from  the  latter,  malikana  allowance  in  money 
ouly  not  exceeding  10  par  oant  on  the  revised 
jama  shall  be  an  additional  item  In  tbe  con- 
tract, payable,  by  the  parties  engaging,  into 
the  Government  treasuries  on  behalf  of  the 
superior  proprietors  :"  Nioholl's  Law  of  the 
Central  Provinces,  para.  15,  p.  898. 

Secretariat  letter  No.  3784-175  dated 
14th  November  1874,  affirmed  the  title  of 
every  sub- proprietor,  in  the  Bilaspur 
District, 

41  not  over  a  due  proportion  of  the  village 
waste  but  over  the  whole  area,  whether  culti- 
vated waste  or  jungle,  comprised  within  the- 
traditional  boundaries  of  the  village  and  over 
this  area  the  sub-proprietor  was  declared  to 
possess  the  same  rights  as  the  zamindar  him- 
self enjoyed^over  the  rest  of  his  estate." 

This  decision  of  the  Local  Govern- 
ment was  challenged  by  the  Zamindar 
of  Lapha  in  a  civil  suit  and  was  affirmed 
by  this  Court  in  Daharaj  Singh  v. 
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Tribhuan  Singh  (1).  An  inferior  pro- 
prietor in  the  Chanda  District  must  be 
presumed  to  have  same  rights  and  privil- 
eges as  an  inferior  proprietor  in  the 
other  districts  of  the  province  enjoys, 
unless  it  could  be  shown  that  at  the 
time  of  the  grant,  his  rights  were  defined 
and  he  was  not  given  the  rights  which 
he  is  now  claiming 

Amagarh  Chowki  was  Formerly  in  the 
Ohanda  District  and  was  transferred  to 
Drug  in  1907.  The  first  regular  settle- 
ment  of  the  zamindari  was  made  in  1862- 
69  by  Col.  Luoie  Smith.  It  appears 
from  the  following  pages,  on  page  4  of 
the  final  report  on  the  re-settlement  of 
the  Biipur  and  Drug  Zamindariea  in 
1921-24  that  no  inferior  proprietors  were 
created  in  1862-69  : 

11  Enquiries  into  proprietary  rights  were 
made  but  no  inferior  proprietors  were  created 
though  considerable  areas  were  given  m&lik- 
makbifta  status,  the  grantees  being  mostly 
thekadars  who  had  held  for  many  years  or 
who  had  made  substantial  improvements. 
Unfortunately  in  the  absence  of  records,  and 
maps,  these  grants  were  lost  sight  of,  so  that 
when  survey  took  place  in  1895-96  these  hold- 
ing! wore,  if  cultivated  by  the  thekadar  re- 
corded as  sir  and  if  cultivated  by  tenants  as 
occupancy  land.  This  mistake  was  set  right 
ao  far  as  possible  by  Mr.  Henmingway  in 
1903." 

In  1903,  inferior  proprietary  right 
was  conferred  on  the  malik  makbuza 
holder  of  Deosur  as  appears  fro-n  the 
following  passage,  on  p.  21  of  the  Drug 
and  Raipur  Zamindari  Settlement  Report: 

"Twenty-three  villages  in  eight  zamindaries 
are  held  In  inferior  proprietary  right.  Ofthesa, 
ten  in  Kaursa  are  held  by  a  Gond  family,  the 
head  of  which  is  called  the  Shikmi  Zamindar 
of  Bhurkoni.  These  villages  were  originally 
grants  for  worship,  service  or  maintenance 
bub  at  first  settlement  the  holders  were  found 
to  occupy  such  strong  positions  that  they  were 
made  inferior  proprietors.  Mouza  Deosur  in 
Amagarh  Chowki  is  an  exceptional  case.  Over 
the  whole  area  of  this  vill-ige  malik  makbuza 
rights  had  been  conferred  at  Gol.  Luoie 
Smith's  Settlement." 

Apart  from  the  wajib-ul-arz  of  1904, 
jhere  is  nothing  on  record  to  show  that 
it  the  time  of  the  grant  of  inferior  pro- 
prietary right  in  this  village,  any  condi- 
tions were  imposed,  which  curtailed  or 
jut  down  the  rights  which  an  inferior 
proprietor  ordinarily  enjoys  The  appel- 
lants have  urged  that  the  Settlement 
Dffioer  oould  not  override  the  rights  of 
ihe  plaintiffs  as  inferior  proprietors  by 
in  entry  in  the  Reoord-of-Rights  (waji- 
to-ul-arz),  but  before  us  it  is  admitted 

(1)  [1839]  9  0.  P.  L.  R.  25. 


that  if  the  waji-bul-arz  of  1904  prepared 
about  the  time  when  the  inferior  pro- 
prietary rights  were  granted,  records 
restrictions  on  the  rights  of  the  inferior 
proprietors  this  will  justify  a  finding 
that  by  the  grant  the  inferior:  proprietor 
was  not  given  all  the  rights  and  privi- 
leges which  the  inferior  proprietors  usu- 
ally enioy.  The  question  which  we  have 
to  consider  is,  therefore,  whether  the 
wajih-ul-arz  of  1904  clearly  recorded 
any  restrictions  on  the  rights  of  the 
inferior  proprietor  of  mouza  Deosur.  If 
this  question  is  answered  in  the  nega- 
tive, the  presumption  that  the  ordinary 
rights  of  an  inferior  proprietor  were 
granted  in  the  oa.se  of  mouza  Deosur  will 
take  effect. 

The  first  point  to  be  considered  in 
this  appeal  is  whether  the  wajib-ul-arz  of 
1904  placed  any  restrictions  on  the  rights 
of  an  inferior  proprietor  or  defined  them 
properly  in  view  of  the  new  right  which 
was  conferred  in  that  settlement. 
The  following  remarks  about  the  waji- 
b-ul-arz of  1904,  which  are  to  be  found  on 
p  44,  para.  42  of  the  recent  settlement 
report,  give  some  idea  of  entries  in  that 
record  : 

"The  stereotyped  wajib-ul-arz  of  last  set" 
tlemenb  baa  bean  abandoned.  It  did  not  ac' 
curately  daacribe  village  customs  and  on  many 
points  was  a  dead  letter." 

A  study  of  the  wajib-ul-arz  of  mouza 
Deosur  shows  that  it  is  to  a  large  extent 
stereotyped,  for  example  Cl.  11,  Sub-Cl. 
(2)  gives  details  of  rights  of  a  patel  who 
is  not  an  inferior  proprietor,  whereas 
such  a  statement  was  not  necessary  in  a 
wajib-ul-arz  prepared  expressly  for 
mouza  Deosur. 

The  heading  to  Cl.  19,  Part  9,  wajib- 
ul-arz  for  mouza  Deosur,  which  defined 
the  relations  of  the  zamindar  with  the 
thekadars  patels  and  ryots  ran  as  fol- 
lows : 

"Rights  of  inferior  proprietors,  maktadars 
and  mokasdars  over  the  village  waste  and  for- 
est profits." 

Nothing  hat  been  recorded  under  this 
heading.  If  the  inferior  proprietor  was 
not  going  to  oxeroiee  any  rights  over  the 
village  waste  and  the  forest  profits,  the 
entry  in  this  column  would  have  clearly 
mentioned  that  fact.  In  the  absence  of 
such  an  entry,  it  cannot  be  presumed, 
that  the  inferior  proprietor  was  deprived 
of  any  rights,  which  are  ordinarily  en- 
joyed by  inferior  proprietors. 
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The  learned  Sub- Judge  made  a  mistake 
in  reading  words  into  the  wajib-ul-arz 
which  do  not  exist  there  and  .in  drawing 
an  inference  from  certain  figures,  which 
do  not  mean  anything.  In  Ex.  P-8  the 
following  figure  *  *  *  "  appears 
while  in  Ex.  D.  7,  a  line  Hke  this— ap- 
pears, None  of  these  can  be  said  to  mean 
nil/  If  the  Settlement  Officer  wanted 
to  say  that  the  inferior  proprietor  had  no 
rifthfcs,  he  could  have  easily  used  the 
word  ( •Tft )  instead  of  leaving  the 
entry  blank  and  not  writing  anything 
under  that  heading.  Another  mistake 
which  the  learned  Sub-Judge  made  was 
regarding  the  interpretation  he  put  on 
Gl.  2,  aub-Cl.  2,  of  the  wajib-ul-arz  re- 
garding village  waste  The  clause  runs 
as  follows  : 

"Wasteland  may  not  be  enclosed  by  other 
patels  or  tenants  except  for  purposes  of  culti- 
vation, and  provided  bhoro  has  been  no  express 
prohibition  on  tho  part  of  the  zamindar.  An 
enoloaod  plo*  which  is  nob  cultivated  within 
six  months  of  its  enclosure  reverts  to  the  vil- 
lage waste.  Bub  patels  may  enclose  waste 
land  for  the  planting  of  groves  or  the  forma- 
tion of  fodder  reserves  or  grass  birs  with  the 
approval  of  bhe  zammdar,  and  tenants  may 
do  so  with  bhe  permission  of  the  patel,  subject 
bo  bhe  veto  of  bhe  zammdar  if  the  patel  does 
nob  hold  bhe  village  as  inferior  proprietor.11 

This  entry  does  not  me  in  that  the  in- 
ferior proprietor  can  reserve  land  for 
grass  with  the  permission  of  the  zamin- 
dar.  According  to  this  entry,  the  za- 
mindar  has  got  the  right  of  veto,  if  the 
necessary  permission  was  given  by  the 
pat  el,  but  he  has  not  such  right  if  the 
inferior  proprietor  give  the  permission. 
The  entries  in  Cls.  2  and  19,  wajib-ul- 
arz  of  19(34  do  not  curtail  the  ordinary 
rights  of  the  inferior  proprietor  and 
therefore  the  entries  in  the  wajib-ul-arz 
of  1926,  which  curtail  the  ordinary  rights 
of  an  inferior  proprietor  are  incorrect. 

The  learned  advocate  for  the  zamindar 
argued  that  tho  jurisdiction  of  the  civil 
Court  is  barred  under  S.  220  (h),  Land 
Revenue  Act,  as  the  plaintiff  in  this  suit 
questions  the  validity  of  an  agreement 
entered  into,  in  the  sub-settlement.  The 
other  side  asserted  that  they  are  not 
challenging,  in  this  suit,  their  liability 
to  pay  Ra.  90,  which  they  are  willing  to 
pay.  No  question  as  to  the  validity  of 
any  engagement  wit  i  the  Government  for 
the  payment  of  land  revenue  or  of  any 
agreement  entered  into  by  superior  or  in- 
ferior proprietors  in  a  settlement  or  sub- 
settlement  arises  in  this  case  and,  there- 


fore, the  jurisdiction  of  the.oivil'Gourt  is 
not  excluded. 

We  therefore  hold  that  the  plaintiffs  as 
inferior  proprietors  are  entitled  to  the 
declaration  claimed  by  them.  The  decree 
of  the  lower  Court  is  set  aside  and  in  its 
place,  a  decree  will  be  passed  in  plaint- 
iffs' favour,  holding  that  the  plaintiff* 
have  full  proprietary  rights  over  the  for- 
est and  waste  lands  and  the  zamindar  ha» 
no  right  to  them. 

The  appeal  succeeds  and  is  allowed* 
with  costs.  We  fix  Rs  400  as  pleader'* 
fees  in  this  ca.se. 

M.R./R.K.  Appeal  allowed. 
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MACNAIH,  A.  J.  0. 

Guman  Singh — Appellant, 
v. 

Pyarelal  and  others — Respondents. 

Second  Appeal  No.  250  of  1927,  Deci- 
ded on  29th  November  1928,  against 
decree  of  Addl.  Dist.  Judge,  Raipur,  D/- 
22nd  March  1927. 

Eaiementi  Act,  S.  80 -Part  only  of  a  work 
of  permanent  character  emecuted — License 
cannot  be  revoked. 

A  license  can  nob  be  revoked  even  when* 
part  only  of  a  work  of  a  permanent  character 
has  been  exeoutefd  by  tha  licensee  :  A.  I.  Rt 
1924  Nag.  254,  Rel.  on.  [P  142  0  1] 

N  G.  Bose — for  Appellant. 

D  N.  Chaudhaiy — for  Respondents. 

Judgment. — The  plaintiff's  father,  a 
malgujar,  permitted  the  defendant  to 
build  temples  on  a  plot  in  the  plaintiff's 
village.  The  lower  appellate  Court  ha» 
found  that  the  plaintiff's  father  granted 
on  express  license  to  build  the  temple* 
and  as  the  defendant  on  the  faith  of 
that  license  constructed  work  of  a  per- 
manent character  and  spent  about 
Rs.  1,500,  the  license  cinnot  now  be 
revoked.  The  suit  for  possession  of  the 
plot  was,  therefore,  dismissed. 

In  appeal  it  is  first  urged  that  the  de- 
fendant pleaded  a  gift  a  ad  there  was  no- 
issue 'regarding  a  license.  There  was  a 
clear  issue: 

"  Did  the  defendant  construct  the  temples 
on  the  site  with  the  consent  of  plaintiff's 
father  7  " 

This  ground,  therefore,  fails. 

It  is  next  urged  that  the  plaintiff  by  a 
notice,  dated  6tb  August  1923,  revoked 
the  license,  at  a  time  when  the  defendant 
had  done  little  work  and  trie  plaintiff 
was  entitled  to  revoke  the  license,  but. 
it  is  quite  cleaf  that  the  defendant  bad 
incurred  considerable  expense  on  the* 
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work  of  building  the  temple  before  the 
aotioe  was  given.  The  reasoning  in 
Vithaldas  v.  Goma  (1)  will  apply  when 
part  only  of  the  work  is  completed  at  the 
time  the  licensor  desires  to  revoke  the 
license.  The  appeal  fails  and  is  dismissed. 
Costs  on  appellant. 

M  B  /R  K.  Appeal  dismissed. 
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Full  Bench. 

MACNAIR,  OFFQ.  J.  C.  AND  KINKHEDB 

AND  STAPLES,  A.  J.  Ca. 
Bapu  —  Appellant. 
v. 

Qulabchand  and  others  —  Respondents. 
Miso.  Appeal  No.  31   of   1927,  Decided 
on  21st    March    1929    against    the   order 
of  the  Dist.  Judge,  Wardha,  D/-  21st  April 

1927  in  Civil  Appeal  No.  52  of  1926 

#*  Civil  P.  C,  O.  22,  R.  4  -Defendant 
dying  between  preliminary  and  final  decree 
—  R  10  and  not  R.  4j  applies—  Civil  P.  C.v 
O.  22,  R.  10. 

Rule  10,  O.  22,  applies  in  a  case  in  which  the 
death  of  the  defendant  occurs  between  the 
passing  of  the  preliminary  and  •final  decrees 
of  a  suit  aod  nob  R.  4  :  A  I.  R  192L  Nag.  82 
affirmed  ;  A.  I.  R.  1924  P.  C.  198  ;  A.  I.  R. 

1928  Mad.  914,  (F.  J3.i;  A.  I.  R.  1927  Oudh  156; 
Rel.   on  \    A.   1.  R.  1927  All.   272,   Disi.  /row, 
A.  I.  R.  1923  Mad.  237,  Held  overruled   by   51, 
Mad.  701—4.  J.  R.  1928  Mad.  914=112  I.   C. 
116,  (F.B.).  [P  144  01] 

H.  D.  M.ulak—  for  Appellant. 

V.  Dose,  O.  8.  Lule  and  M.  B.  Bobde— 
for  Respondents 

Prideaux,  A.  J.  C.—  It  was  held  by 
Hallifax,  A  J.  0.,  in  Tularam  v  Tuka- 
ram  (1)  that 

11  the  first  four  rules  of  O.  22  cannot  apply  to 
a  case  in  which  the  deabh  of  the  defendant 
ooonrs  between  the  passing  of  preliminary 
and  final  decrees  in  a  suit,  as  bhore  is  then  no 
right  to  sue  surviving." 

My  learned  brother  followed  the  Cal- 
cutta High  Court  in  this  view  :  see 
Surendra  Keshub  Boy  v.  Khetter  Knshto 
Milter  (2).  I  have  doubts  as  to  the 
correctness  of  this  case  ;  for  it  seems  to 
me  that  O.  22,  R.  4  applies  where  a  de- 
fendant dies  after  the  preliminary  decree 
and  before  the  final  decree  in  a  suit  for 
dissolution  of  partnership  or  for  accounts 
or  a  suit  on  a  mortgage.  In  Ah  Baha- 
dur Beg  v.  Bafiullah  (3)  two  Judges 
disagree  with  the  ruling  in  Tularam  v. 
Tukaram  (1)  and  in  support  of  their 
opinion  bbey  mention  Lakshmi  Achi  v. 

(1)  A.  I.  R.  1991  Nag.  89=17  N.  L.  B.  81. 

(9)  [1903]  80  Oal.  609=7  O.'W.  N.  517  (F.B.) 

(8)  A.  T.  B.  1997  All.  272=19  All.  810. 


Subbarama    Ayyar    (4),    Subbarayudu 
v.  Bamadasu  (5). 

I  would  ask  for  a  Full  Bench  decision 
on  the  question  whether  R.  4,  0.  22  or 
R.  10  of  the  same  order  applies  in  a  case 
in  which  the  death  of  the  defendant 
occurs  between  the  passing  of  the  preli- 
minary and  final  decrees  in  a  suit. 
Opinion. 

Kinkhede,  A.  J.  C.— The  point  re- 
ferred for  the  decision  of  the  Full  Bench 
by  the  order  of  reference  made  by 
Prideaux,  A.  J  C.,  is  whether  R.  4, 
O.  22,  Civil  P.  C.,  or  R.  10  thereof,  ap- 
plies in  a  case  in  which  the  death  of  the 
defendant  occurs  between  the  passing  of 
the  preliminary  and  final  decrees  in  a 
snit.  This  Court's  reported  decision  in 
Tularain  v.  Tukaram  (1)  favours  tha 
view  that  R.  10  applies  and  that  there 
is  no  abatement  of  the  suit  in  such  a  oa.se. 

The  point  has  been  discussed  at  great 
length  before  the  Full  Bench.  Having 
considered  the  cases  cited  by  Ehe  counsel 
on  ea,oh  side,  I  am  of  opinion  that  the 
view  taken  by  this  Court  in  Tularam  v. 
Tukaram  (1)  is  good  law,  as  it  has  the 
support  of  the  ruling  of  their  Lordships 
of  the  Privy  Council  in  Lachmi  Narain 
v.  Balmukund(&)  and  is  in  accord  with 
the  view  taken  in  Lukhpati  Kuar  v. 
Daulatsingh  (7)  and  in  the  Full  Bench 
decision  of  the  Madras  High  Court  in 
Perumal  Pillai  v.  Perumal  Chetty  (8) 
where  the  whole  case  law  has  been 
discussed. 

My  reply  to  the  reference  will,  there- 
fore, be  that  the  view  of  law  taken  by 
this  Court  in  17  N.  L.  R.  81  is  sound, 
inasmuch  as  where  the  death  of  a  party 
to  a  suit  takes  place  after  the  passing  of 
the  preliminary  decree,  there  can  be  no 
abatement  of  the  suit  for  the  simple 
reason  that  the  right  to  sue  merges  in 
the  decree  and  the  decree  conclusively 
determines  the  rights  of  the  parties 
thereto. 

Macnair,  Offg.  J.  C.  and  Staples, 
A.  J.  C, — (After  stating  the  order  of 
reference]  the  udgment  proceeded).  The 
facts  of  the  oa.sc  are  not  disputed  and 
may  be  briefly  stated.  A  preliminary 

(4)  [1915J  39  Mad.  488^-28  M.  L.   J.  491=99 
I.  0.  149-U915)  M.  W.  N.  827. 

(5)  A.  I.  B.  1923  Mad.  937=3*5  Mad.  879. 

(6)  A.  I.  B.  1924  F.  0.  198=4  Fat.  61=51   I. 

A.  891  (P.  0.). 

BA.  I.  B.  1997  Oudh  156-2  Luok.  464. 
A.   I.  R.  1998  Mad.  914=51  Mad.  70 L 
(P.  B,}. 
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decree  for  foreclosure  was  passed   on  the 
30th  October  1920  in  favour  of   Sob  hag- 
mal,  Ramaji,   Krishnaji,  Venkappa  and 
Narayan  against  Sadasbeo,     Tbe  deoree- 
holdera  Narayan,  Bamaji  aad  Bobhagmal 
died  and  tbe  names  of  the  first  two  were 
struok  off   from  tbe  record  as  tbey  were 
represented   by   tbe  decree-holders     al- 
ready   on     record.     Upon     Sobhagmal's 
death  bis  widow   Tulsabai   was   brought 
on  j record    and    tbe    decree-holders  then 
remaining  were  Tulsabai,   Krishnaji  and 
Venkappa.     Sodasheo   paid    part  of   tbe 
decretal  amount   and  time  was  extended 
up  to  December   1923.     No  further   pay- 
ment    appears      to     hive     been     mide. 
Meanwhile  Tulsabai   died   and  the  judg- 
ment-debtor Siddsheo  also  died.     On  7th 
September  1925  Gulabchand,  who  claim- 
ed   to  be    tbe   legit      representative     of 
Tulsabaii,  Krishniji  and  Ven kappa,  made 
an   application    for  making     the  decraa 
final  and  also   nude  another  application 
that   Oulaboband  should    be  brought   on 
the  record    in  place  of  tbe   decree-holder 
Tulsabai,  and  that  the  present   appellant 
Bipu  should  be  brought  on  the  record  as 
the   judgment-debtor      in    place    of     his 
deceased     father     Sidasheo      The    triil 
Court  held  that,  as  Sadaaheo  die!  on  1th 
November   1921,   i.  o  ,    more   thin  three 
months  before  the  applioition  WAS  mide, 
the  suit  had  abated  against   his  legal  re- 
presentative    Bipu.     The     trial     Court 
farther   bald   thit    the  suit    should    ba 
deemed    to   hava  abated  as  far  as  Oalab- 
oha.nl,  the  legal  representative  of  Tulsa- 
bai,   was   concerned,  as  Tulsabai  died  on 
3rd    April   1921      The   Sub-Judge  based 
his  findings  on   the   view    that  the  case 
was  governed  by  0.  22,   R.  1,  sub-R  (3), 
and  referred    to  tho    ruling  in   Narayan 
v.  Mt.  Dhudabai  (9).     On  appeal,  how- 
ever, the  District   Judge   has    held  that 
that    ruling   had   no  application  and  fol- 
lowed   the    ruling      in      Tula  ram      v. 
Tukaram  (1)  holding  that  O.  22,  R.  10  ap- 
plied and  not  O.  22,  R.  4;  and  that  there- 
fore the  application  was    not  barred,  nor 
did   the  suit   abite  against     the     legal 
representative  of  Saiasheo 

The  only  point  to  be  decided  now  in 
this  reference  is  whether  0  22,  R  4, 
should  apply  in  a  case  of  this  kind, 
where  the  death  of  a  party  takes,  pi  ace 
after  the  passing  of  the  preliminary 
decree  but  before  the  decree  is  made 

(9)  A.  I.  R.  1995  Nag.  3)9=21   N,    L,  R.   88. 


absolute;  or  whether  O.  22,  R  10 
should  apply.  It  may  be  noted  that 
there  is  now  no  room  for  the  contention 
that  R.  10  cannot  apply  in  the  case  of 
tbe  death  of  one  of  the  parties  to  a  suit; 
and  the  view  taken  in  the  two  Bombay 
oases  referred  to  in  Tularam  v. 
Tukaram  (i),  namely  Rajaram  Bhag- 
wat  v.  Jibai  (10)  and  Jamnadas 
Chabildas  v.  Sorabji  Kharsedji  (11), 
cannot  now  be  considered  as  correct. 
Tbe  only  point  in  dispute  is  whether, 
after  the  preliminary  decree  has  been 
passed,  it  can  be  held  that  the  right  to 
sue  subsists  so  as  to  bring  the  oa.se  with' 
in  R.  4,  O.  22  or  not.  At  p  83  of  the 
ruling  in  Tularam  v.  Tukaram  (l) 
Halifax,  A.  J.  G  has  held  that,  after 
the  passing  of  the  preliminary  deoree 
there  is  no  further  right  to  sue  in  the 
plaintiff;  and  this  view,  in  our  opinion, 
appears  to  be  correct.  It  is  true  that 
the  matter  is  one  upon  which  there 
is  a  conflict  of  authority,  and  many 
rulings  cm  be  cited  on  either  side. 
The  raitter,  however,  appears  to  be 
decide  I  by  tbe  ruling  in  Laehmi  Narain 
Marwari  v.  Balmukund  Mar  war  i  (6), 
in  which  their  Lordships  of  tho  Privy 
Council  have  held  that,  after  a  decree  has 
once  been  raide  in  a  suit,  the  suit 
cannot  be  dismissed  unless  the  deoree  is 
reversal  on  appoj.1.  Their  Lordships  at 
p.  66  of  thi.t  ruling  sUte  : 

"ThQ  parties  hava  on  bha  making  of  the  de- 
cree, acquired  rights  or  incurred  liabilities 
which  ara  fixed,  unless  or  uaGil  the  deoreo  is 
varied  or  set  aside.11 

In  our  opinion,  their  Lordships  have 
ma.de  it  clear  that  after  a  decree  has  ouce 
been  made,  tho  right  to  sue  does  not 
subsist  and  the  suit  cannot  abate.  It 
may  be  noted  that  after  this  decision  of 
the  Privy  Council  tho  Madras  High 
Court,  which  formerly  took  the  opposite 
view,  as  may  be  seen  from  tho  rulings 
in  Lakshmi  Achi  v.  Subbarama  Ayyar 
(4)  and  Subbarayadu  v  Ramadasu  (5) 
has  now  adopted  the  view  that  a  pre- 
liminary decree  determines  the  rights  of 
the  parties  This  has  been  laid  down 
by  the  Full  Bench  of  that  Court  in  Peru* 
mal  Pillay  v.  Peruma',  Cketty  (8), 
which  overrules  Suhbarayudu  v.  Rama* 
da$u(5)  We  would  especially  refer  to 
the  opinion  of  Coutts-Trotter,  C.  J.,  at 
pp.  709,  710  and  711  of  the  later  ruling, 
It  may  be  noted  that  the  rating  in  All 
(101  [1885]  9  Bom.  151. 
(11)  [1893]  16  Bom.  97. 
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Bahadur  Beg  v.  Rafiullak  (3),  which 
has  been  quoted  by  Prideaux,  A.  J.  C., 
in  his  order  of  reference,  relied  upon 
Lakshmi  Achi  v.  Subbarama  Ayyar  (4) 
and  it  must  be  held  that  that  ruling  has 
been  overruled  by  Perumal  Pillai  v. 
Perumal  Chetty  (8).  In  the  ruling  re- 
ported in  Lakhpati  Kuar  v  Daulat 
Singh  (7)  it  has  been  held  that  no  ques- 
tion of  the  right  to  sue  oan  subsist  in  a 
euit  after  a  decree  is  delivered  by  the 
Oourb  in  that  suit.  We  would  quote 

the  following  passage  from  that    ruling  : 

"Dooisious  of  almost  all  tho  High  Courts 
in  India  were  cited  in  support  of  the  view 
that  proceedings  after  the  preliminary  dooreo 
and  bafore  the  final  decree  are  proceedings 
in  the  suit.  We  are  of  opinion  that  the  pre- 
cise question  which  arises  for  determination 
in  the  present  case  is  not  answered  on  the 
view  of  the  rule  of  procedure  taken  in 
those  decisions.  The  question  which  we 
have  to  decide  is  whether  the  provisions  of 
Biib-R.  (3),  R.  4,  O.  22,  Civil  P.  C.,  applies  to  a 
suit  in  which  a  decree  of  the  Court  prelimi- 
nary in  its  legal  characteristics  has  come 
into  existence  and  death  occurs  in  the  rank 
of  the  defendants  subsequent  to  such  a  decree. 
According  to  our  judgment  the  said  sub-rule 
has  no  application  to  such  a  case.  The  word 
"suit"  in  O.  22  must  bo  given  a  restricted 
meaning.  We  think  it  means  only  such  proj 
oeedings  as  are  antecedent  to  the  passing  of  a 
decree,  preliminary  or  otherwise,  This  inter- 
pretation is  supported  by  the  language  and 
import  of  the  several  rules  of  the  said  order, 
The  first  rule  is  that  the  death  of  a 
plaintiff  or  a  defendant  shall  not  cause 
the  suit  to  abate  if  the  right  to  sue  survives. 
Obviously  no  question  of  "the  right  to  sue" 
oan  subsist  in  a  suit  after  a  decree  ia  delivered 
by  the  Court  in  that  suit.  As  soon  as  the 
Court  pronounces  judgment;  fche  plaintiff's 
original  right  to  sue  disappears  if  he  has  failed 
and  it  merges  in  the  decree  if  he  has  won  : 
tranilt  in  rein  judica  tarn." 

The  view  taken,  then,  by  HalliEax,  A. 
J,  C  ,  in  1920  is  correct  according  to  the 
later  decision  of  the  Privy  Council  in 
Lachmi  Narain  Mar  war  i  v  Balmu- 
kund  Marwari  (6)  and  that  decision  has 
now  been  followed  by  the  Madras  High 
Court  and  the  Chief  Court  of  Lucknow. 
So  far,  then,  from  seeing  any  reason  to 
dissent  from  tho  view  taken  by  Hallifax, 
A.  J.  C.,  in  Tularam  v.  Tukaram  (l) 
'we  are  of  opinion  that  it  is  correct  and 
that  it  should  be  followed.  We  there- 
fore answer  the  reference  made  to  this 
Full  Bench  by  saying  that  R  10,  0.  22 
Applies  in  a  case  in  which  t-he  death  of 
the  defendant  occurs  between  the  pass- 
ing of  the  preliminary  and  final  decrees 
of  the  suit,  and  not  B.  4  of  that  order, 

B.K.  Reference  answered. 
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STAPLES,  A.  J.  C. 
Nyajmohomad  Khan — Applicant 

v. 

Babul  al — Non-applicant. 
Civil  Revn.  No  214-B  of   1928,    Deci- 
de! on  31st  January  1929.  against   order 
of  Sin.  C.  C.  Judge,  Darwha,  D/-  3rd  July 
1928  in  C.  S.  No.  385  of  1927. 

Provincial  Small  Cause  Court*  Act., 
Art.  35  (iij— Suit  for  money— Plaint  alleg- 
ing that  wrong  figure  was  inserted  in  ack- 
nowledgment in  order  -to  bring  suit  on  pre- 
vious transaction  —  Suit  does  not  come 
under  Art.  35  (ii). 

A  suit  was  brought;  for  money  claim.  There 
was  an  allegation  in  the  plaiht  that  fche  de- 
fendant had  gob  ft  wrong  figure  inserted  in 
the  acknowledgment,  but  that  was  only  made 
a  ground  for  bringing  fche  suit  on  the  pre- 
vious account  and  not  on  the  subsequent 
acknowledgment. 

Held,  that  the  case  did  not  fall  under 
Art.  35  (il).  [P  144  0  2) 

7.  K.  Dhoh — for  Applicant. 

Order.— The  Judge  of  the  Small 
Cause  Court,  Darwha,  after  hearing  the- 
03,50  and  taking  evidence  returned  the- 
plaint  to  the  plaintiff  for  presentation  to 
the  proper  Court  instead  of  delivering 
judgment.  The  procedure,  in  any  case, 
seems  to  be  incorrect,  and  further  the 
order  returning  the  plaint  is,  in  my 
opinion,  wrong.  The  suit  was  brought 
for  a  money  claim,  and  not  for  compen- 
sation on  account  of  any  offence  or 
wrongful  act.  It  is  true  that  there  was 
an  allegation  in  the  plaint  that  the  de- 
fendant had  got  a  wrong  figure  inserted 
in  the  acknowledgment,  but  tbat  was 
only  made  a  ground  for  bringing  the 
suit  on  previous  account  and  not  on  the 
subsequent  acknowledgment.  No  com- 
pensation or  damages  of  any  kind  were 
claimed  for  the  wrongful  act  of  the  'de- 
fendant, and  only  the  amount  due  on  the 
original  transaction  was  claimed.  The 
view  taken  by  the  lower  Court,  that  the 
case  fell  under  Art.  35  (ii)  of  the  Small 
Cause  Courts  Act,  is  clearly  mistaken 
and  cannot  be  upheld.  The  order  of  the 
lower  Court  returning  the  plaint  for  pre- 
sentation to  the  proper  Court  is  there- 
fore set  aside  and  instead  the  Small 
Cause  Court  is  directed  to  take  back  the 
oase  on  its  own  file  and  to  dispose  of  it 
according  to  law.  Costs  of  this  applica- 
tion will  be  borne  by  the  non-applicant; 
but  as  he  did  not  appear  and  contest  the 
oase  I  fix  pleader's  fees  at  Bs.  10  only. 

S.N./R.K.  Order  set  aside. 
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MACNAIR,  OFFG,  J.  0.  AMD 

STAPLES,  A.  J.  G, 
Naraindaa— Applicant. 

v. 

Nenu—  Non-applicant. 
Civil  Bef.  No.   274-B  of  1927,   Decided 
on   5th   March  1929,  Reference  made  by 
2nd  Gl.  Sub-J.,  Ghandur. 

*  *  Contract  Act,  S.  134— Omission  of 
creator  to  sue  principal  debtor,  within 
period  of  limitation,  does  not  discharge 
•urety. 

The  omission  of  a  creditor  to  sue  t ho  prin- 
cipal debtor,  within  the  period  of  limitation 
prescribed  for  a  iuik  against  the  debtor,  does 
not  discharge  the  surety  under  S.  134  :  2  N. 
L.  R.  42  ;  11  All.  310  ;  24  All.  504,  Disappr. 
A.  I.  R.  1924  Nag.  411;  33  Mad.  308  ;  7 
Bom.  146;  6  Cal.  340;  1  Mad.  228;  Carter  v. 
White,  (1883)  25  Oh.  D.  666;  Samuell  v. 
Howarth,  3  Mer.  272,  Ref.  5  Bom.  647: 
12  Cal.  330,  His*.  [P  148  0  2] 

Q.  V.  Deshmukh—toi  Non-applicant. 
Order  of  Reference  — 

Kolhatkar,  A  J.  C— This  is  a  re- 
ference under  0.  46,  R.  1,  Givil  P.  G., 
made  by  the  2nd  Glass  Sub-Judge  of 
Ohandur,  invested  with  powers  of  a 
Small  Cause  Gourt.  A  creditor  insti- 
tuted a '  suit  in  his  Gourt  against  the 
surety  alone  for  recovery  of  the  debt  due 
on  a  pro-note  without  impleading  the 
principal  debtor.  On  the  date  of  suit 
claim  against  the  principal  debtor  was 
in  time,  but  when  the  question  of  the 
defendent's  liability  for  the  debt  came 
for  consideration,  the  said  claim  against 
the  principal  debtor  was  barred  by  time. 
He  has  therefore  referred  the  following 

legal  point  to  this  Gourt  : 

(1)  Whether  the  creditor  can  sue  the 
•urety  alone  in  absence  of  any  provision  in 
the  guarantee  to  the  contrary,  and  in  the 
•urety  liable  in  law  ? 

The  Judge  who  has  made  this  refer- 
ence observes  that  the  decisions  in 
Mahomed  Shareef  v.  Chaitu  (l)  and  Aide 
Ali  v.  Askaran  (2)  are  conflicting  and 
cannot  be  reconciled,  and  that  in  his 
opinion  a  creditor  can  sue  the  surety 
alone  even  though  his  claim  against 
the  principal  debtor  is  barred  by 
limitation. 

The  head-note  in  Abde  All  v.  Aska- 
ran (2)  regarding  creditor's  omission  to 
sue  the  principal  debtor  within  the 
statutory  period  of  limitation  and  dis- 
charge of  the  surety  is  rather  misleading. 
The  matter  involved  in  that  portion  of 

(1)  [1906]  9  N.  L.  R.  49. 

(2)  A.  I.  B.  1924  Mag-  411=20  N.  L.  R.  140. 


the  head-note  was  neither  considered  nor 
decided  in  that  case.  The  observation  in 
regard  to  them  was  only  incidentally 
made  in  the  following  sentence  appear- 
ing at  p.  141  while  dealing  with  the 

question  of  limitation  : 

11  Although  the  omission  of  a  creditor  to 
sue  the  principal  debtor  within  the  statutory 
period  may  not  discharge  the  debtor  and  the 
•urety  under  B.  184,  Contract  Act,:  lee  Subra- 
mawa  Aiyar  v.  Oopal  Aiyer  (8),  yet  it  seems 
to  me  that  the  payment  of  interest  by  the 
debtor  within  limitation  under  S.  20,  Lim. 
Act  does  not  give  a  fresh  starting  point  for 
limitation  against  the  surety.  " 

It  will  be  quite  clear  from  the  above 
sentence  and  the  absence  of  any  reference 
in  any  other  part  of  the  judgment  to  the 
question  whether  the  creditor's  omission 
to  sue  the  principal  debtor  within  the 
period  of  limitation  does  or  does  not 
discharge  the  surety,  that  the  said  ques- 
tion was  neither  raised  nor  considered 
by  the  learned  Judge  who  decided  the 
case,  and  that  consequently  the  part  of 
the  head-note  referred  to  above  cannot 
be  regarded  as  having  reference  to  a 
considered  decision. 

As  at  present  inclined,  I  find  myself 
in  full  accord  with  the  view  taken 
in  Subramania  Aiyar  v.  Oopala 
Aiyar  (3)  and  the  several  reasons 
given  therein  for  supporting  the  view. 
That  view  is  in  direct  conflict  with 
that  taken  in  Mohomed  Shareef  v. 
Chaitu  (1),  a  published  ruling  of  this 
Gourt.  The  first  and  foremost  reason  for 
the  view  that  a  creditor's  omission  to 
sue  the  principal  debtor  within  the 
period  of  limitation  prescribed  for  a  suit 
to  be  instituted  against  a  debtor  does  not 
discharge  the  surety  is  that  the  said 
omission  cannot  have  the  legal  consequ- 
ence of  discharging  the  principal  debtor. 
It  is  only  if  the  said  omission  can  have 
such  a  legal  consequence  that  the  surety 
will  be  discharged  under  the  provisions 
of  B.  134,  Contract  Act.  It  is  quite 
manifest  from  the  provisions  of  S.  28 
Lim.  Act  that  the  only  rights  which  are 
extinguished  by  virtue  of  the  determina- 
tion of  the  period  of  limitation  are  those 
concerning  property,  possession  of 
which  is  claimed.  It  is  only  in  the  case 
of  such  property  that  limitation  not 
only  bars  the  remedy  by  action,  but  also 
extinguishes  the  rights  in  regard  to  such 
property.  It  has  not  this  double  effect 
in  the  case  of  personal  actions,  such  as 

(9)     [1910]  ,'89  Mad.  908=7    I.   0.    898=00 
M,  L.  J.  639. 
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an  action  for  re oo very  of  a  debt.  la  case 
of  suoli  personal  actions,  only  the  re- 
medy by  action  is  barred  by  limitation. 
But  the  right;  forming  tit 6  basis  of  the 
action  remains  unaffected.  This  view 
finds  material  support  from  8.  60, 
and  Cl.  (3),  S.  25,  Contract  Act.  The 
former  section  speaks  of  a  debt  barred 
by  limitation  as  a  lawful  debt  and  as  a 
debt  actually  due  and  p*y<tble  to  the 
creditor  towards  which  a  creditor  oun 
legally  appropriate  a  repayment.  Limi- 
tation cannot  therefore  be  regarded  aa 
having  had  an  effect  of  extinguishing  the 
debt.  It  is  only  on  the  extinguishment 
of  a  debt  that  a  principal  debtor  will 
be  discharged.  So  long  as  the  debt  con- 
tinues to  have  a  legal  existence  no  ques- 
tion of  the  discharge  of  a  principal  debt- 
or can  arise.  Again  under  Cl,  (3),  S.  25, 
Contract  Act,  a  barred  debt  constitutes 
good  consideration  for  a  written  promise 
to  pay,  signed  by  the  party  liable  to  be 
charged  therewith,  and  cannot  conse- 
quently be  regarded  to  have  been  extin- 
guished after  the  expiry  of  the  period  of 
limitation. 

The  second  reason  is  furnished  by 
8.  137,  Contract  Act.  The  said  section 
provides  that  mere  forbearance  on  the 
part  of  the  creditor  to  sue  the  principal 
debtor  does  not,  in  absence  of  any  provi- 
sion in  the  guarantee  to  the  contrary, 
discharge  the  surety.  The  word  "forbear- 
ance" is  not  qualified  by  a  phrase  limit- 
ing the  period  of  auch  forbearance.  In 
absence  of  such  a  qualifying  phrase  for- 
bearance may  be  exercised  for  any  length 
of  period.  It  may  be  either  for  a  poriol 
of  limitation  or  for  a  period  exceeding  it. 
The  mere  fact  of  the  illustration  to  the 
section  mentioning  one  year  as  the  period 
of  forbearance  does  not  seem  to  me  to 
involve  the  implication  that  the  forbear- 
ance is  to  ba  exercised  for  a  period  shorb 
of  the  period  of  limitation.  Had  the 
legislature  intended  to  thus  limit  the 
period  of  forbearance,  it  would  hive 
expressed  that  intention  in  the  section 
itself. 

The  decision  in  the  Madras  case  rests 
on  both  these  reasons;  while  those  in 
Hajarimal  v.  Krisknarao  (4),  Sankana 
Kalana  v.  Virupakthapa  Qaneahapa  (5) 
and  Krishto  Kishon  v.  Radha  Roman 
(6)  in  which  the  same  view  is  expressed 

Til  [1880]  6  Bom.  047. 

(5)  [1882J  7  Bom.  146. 

(6)  [1886]  12  Oil.  980. 


rest  on  the  second  reason.  There  are 
thus  on  the  one  haul  the  three  High 
Courts  of  Bombay,  Calcutta  and  Madras 
in  favour  of  the  view  that  in  such  cir- 
cumstances the  surety  is  not  discharged 
from  liability  to  the  creditor;  while  the 
contrary  view  is  munUinei  by  the  Alia- 
hibad  High  Court  in  Radha  v.  Kinlook 
(7)  and  Ranjit  Singh  v.  N  dub  at  (8)  and 
it  is  adopted  in  ^Mahomed  Shareef  v 
Chaitu  (1). 

For  the  reasons  set  forth  above  I  find 
myself  unable  to  agree  with  the  view 
taken  in  Mahomed  Shareef  v.  Chaitu.  (1) 
a  published  ruling  of  this  Court.  My 
disagreement  necessitates  a  reference  to 
a  Banch  of  the  legal  question  involved.  I 
would  therefore  refer  the  following  ques- 
tion to  a  Bench  and  would  request  the 
Judicial  Commissioner  to  constitute  a 
Banch  for  the  purpose  and  to  refer  the 
eaid  question  to  it: 

"Whether  the  omission  of  a  creditor  to 
aua  tha  principal  debtor  within  the  period  of 
limitation  pra^oribad  for  a  suit  against  tha 
debtor  doas  not  discharge  tha  surety  under 
S.  134,  Contract  Aot." 

Opinion. 

The  question  referred  to  the  B*noh  la 
this: 

"Whether  the  omission  of  a  creditor  60  aae 
the  principal  debtor  within  the  period  of 
limitation  prescribed  for  a  a  nit  against  tha 
debtor  does  or  doas  not  discharge  surety  under 
8.  131,  Contract  Act." 

In  a  published  ruling  of  this  Courb 
Mahomed  Shareef  v.  Chaitu  (l)  the  ques- 
tion has  been  answered  in  the  affirma- 
tive. In  that  case  Drake -Brock  man, 
then  A,  J.  C..  gave  full  reasons  for  his  de- 
cision and  these  reasons  require  careful 
consideration. 

At  the  date  of  the  decision  of  the  ease 
the  view  that  the  legal  consequence  of 
such  omission  by  the  creditor  was  a  dis- 
charge of  the  principal  debtor  had  been 
taken  by  the  Allahabad  High  Court  In 
Radha  v.  Kinlook  (7)  and  in  Ranjit 
Singh  v.  Naubat  (8).  Sir  Frederick 
Pollock  in  "The  Indian  Contract  Act." 
p.  398,  considered  that  this  view  was 
correct.  The  Bombay  High  Court  in 
Hajarimal  v.  Krishnarao  (4)  did  not 
think  it  necessary  to  decide  this  point. 
The  Calcutta  High  Court  in  Kriahto 
Kishori  Ohowdharain  v.  Radha  Roman 
(6)  followed  the  'Bombay  case,  and 
it  appears  ( that  in  Cunningham  She- 
phi,  rd  jvi  J_'The_  Indian  Contract  Aot/V 
(?)  .[1883 j  ii  AU.  3ib=u8s»)  A.  w.  N".  94.  " 

(8)  [11)02]  24  All.  501=(190J)  A.  W.  N.  166. 
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9th  edn  ,  the  reasoning  of  the  Bombay 
and  Calcutta  rulings  was  approved. 
There  was,  therefore,  authority  for  this 
view  and  the  opposite  view  WAS  not  held 
by  any  High  Court  or  approved  in  any 
text  book. 

The  main  basis  of  the  decision  of  Ma- 
homed Shareef  v.  Chaitu  (l)  is  that  this 
view  is  oorreot  and  that  it  follows  from 
the  plain  words  of  S.  1J4,  Contract  Aot, 
tbtat.  the  surety  is  discharged.  There  are, 
however,  very  strong  reason?  for  holding 
that  tho  omission  of  the  creditor  to  sue 
the  principal  debtor  within  the  statutory 
period  has  not  the  legj.1  consequence  of 
his  discharge.  These  reasons  are  well 
expressed  in  Subramania  Aiyar  v  Go- 
paid  Aiyar  (3),  (at  p  310),  It  ia  there 
stated  : 

"Dooa  the  running  of  the  statutory  period  o* 
time  extinguish  tho  debt  an  well  AB  bar  the 
remady  ?  Mr.  Mitra  in  hia  Tagora  Lectures 
oa  Limitatioa,'  4th  edition,  aays  at  p.  14,  'as 
to  rights  in  personam,  it  has  bean  hold  that  a 
right  ts  receive  payniant  of  a  debt  does  subsist 
•yen  after  the  remedy  by  action  hag  baen  bar- 
red.1 The  decisions  in  Mohesh  Lai  7.  Bus  tin  I 
Kitmdrce  (9)  are  clear  authority  in  favour  of 
fchia  view.  See  also  tha  learned  discussion  of 
tho  question  by  Uollowar,  J  ,  in  VaUa  Tarn- 
b*ra',t\  v.  Vtra  Riyan  (10).  There  is  hardly 
lay  room  for  doubt  in  the  faae  of  the  express 
language  of  3.  23,  Iiim.  Aotf  15  of  1877,  which 
merely  extinguishes  the  right  to  property 
whoa  the  period  is  determined  for  suits  for 
recovery  of  such  property.  Whenever  personal 
aotions  are  barred,  the  nghta  themselves  are 
not  extinguished.  That  the  principal  debtor 
Is  not  discharged  by  lapse  of  time  may  also  be 
gathered  from  S.  25,  01.  3,  and  3.  60,  Contract 
Act.  9  of  1873.  A  birred  debt  Is  a  good  found- 
ation for  a  written  promise  t?  pay  signed  by 
the  party  liable  to  ba  charged  therewith.  It  is 
impossible  to  regard  a  dobfi  as  discharged  by 
limitation  whon  a.  60,  Contract  Act:,  speaks  of 
a  barred  djbt  as  a  lawful  debt,  actually  due 
and  payablj  to  the  creditor.  Unless  a  law  of 
limitation  operates  as  well  as  a  law  of 
extinotive  prescription,  omission  to  sue  cannot 
discharge  tha  debtor.  Limitation  which  mere- 
ly bars  the  remedy  is  never  spoken  of  in 
works  of  jurUprudanoe  as  a  mode  of  discharg- 
ing an  obligation.  Holland,  enumerating  the 
modes  of  tjrmination  of  rights  in  porsonam, 
doai  not  refer  to  limitation  as  one  of  them: 
lae  Holland1!  'Jurisprudonoa,'  lOSh  edition, 
pp.  333  to  !)ll.  Ansoa  in  his  work  on  'Con- 
firaots1  treating  of  th*  'discharge1  of  contracts 
Bays:  'at  common  law  lapse  of  time  doas  not 
adapt  aontra'jtuAl  rights,  3uoh  rights  are  of  a 
permanent  anl  ladjstrnoliible  character  unless 
either  from  the  nature  of  the  contract,  or 
froiA  its  terms.  It  be  limited  la  point  of  dur- 
ation. Bat  though  tho  rights  possess  this  per- 
manent character,  tho  remedies  arising  from 
(heir  violation  arj,  by  various  statutory  provl- 


(10)  [1877J  1  Mad.  920. 


•ions,  withdrawn  after  a  certain  lapse  of  time. 
The  remedies  are  barred,  though  the  rights  are 
not  extinguished'  :  (see  Anson's  'Law  of  Con- 
tract,' llth  edition,  p.  343J." 

We  agree  with  this  reasoning  and  hold 
that  the  omission  we  are  considering  ia 
not  suoh  an  omission  as  is  contemplated 
by  8.  134,  Contract  Aot.  We  remark 
that  Sir  Frederick  Pollock  has  himself 
taken  part  in  the  preparation  of  the 
5th  edition  of  his  work  on  the  Con- 
tract Act  (Contract  and  Specific  Relief 
Acts  by  F.  Pollock  and  D.  Mulla) 
and  on  p.  577  of  this  edition  it  is  sUted 
that  apparently  the  opinion  opposite  to 
that  taken  by  the  Allahabad  High  Court 
must  be  accepted  as  correct. 

If  S.  134,  Contraot  Act,  does  not  decide 
the  question  under  reference,  there  ap- 
pairs  no  reason  why  great  weight  should 
not  be  given  to  the  English  decisions  on 
the  point  and  to  the  opinion  o!  commen- 
tators oa  the  English  Law.  The  law  in 
England  appears  to  be  settled.  We  again 
quote  from  Subramania  Atyar  v.  Gopala 
Aiyar  (3)  (at  310)  : 

"  Does  the  omission  of  the  creditor  to  sue 
the  principal  debtor  within  the  statutory 
period  discharge  the  debtor  (sic  .  probably 
suraby  ia  intended)?  We  think  not,  says 
Lindlay,  L.  J.,  in  Carter  v.  Wh\te  (11),  (at  673). 
'Is  it  the  law  that  a  creditor  who  neglects  to 
sue  his  debtor  till  the  statute  has  run  will 
thereby  discharge  his  surocy  ?  Thsre  is  no 
decision  to  that  effect.  Oa  (ha  contrary  tho 
true  principle  U  that  m  ra  omission  ta  sue 
docs  11  ot  discharge  tha  surety  b. causa  the  sure- 
ty can  himself  sat  the  law  in  o  Jjration  against 
tho  debtor.'  Cotton,  L.  J.,  expressed  himself 
to  tha  same  effect,  and  Fry,  L,  J.  concurred. 
This  statement  of  the  law  has  been  accepted 
without  question.  3oe  'Ghitty  on  Contracts,1 
14th  edition,  p.  46),  and  'B»rby  and  Bosanquet 
on  Limitation,'  2nd  edn.  p.  L77." 

Drake -Brook  man,  A.  J.  C.  considers  it 
to  bo  settled  tbat  in  ordinary  oases  it  ia 
the  business  of  tbe  surety  to  see  that  the 
principal  pays,  not  that  of  the  creditor  ; 
but  he  thinks  that  this  principle  cannot 
be  extended  to  oover  a  case  where  the 
creditor  has  allowed  his  claim  against 
the  principal  debtor  to  become  time-barr- 
ed as  suoh  an  extension  would  be  diffi- 
cult to  reconcile  with  S.  135,  Contract 
Act,  whiuh  discharges  the  surety  if  there 
is  a  ojntraot  between  tho  creditor  and 
the  principal  debtor  whereby  the  creditor 
promises  to  give  time  to,  or  nob  to  sue, 
the  principal  debtor,  Now  the  reason 
of  the  rule  laid  down  in  S.  135  is  thus 
stated  by  Lord  Ej.don: 

(11)  [1883]  25  Oh.  D.  Gf,u=»54  L.J.  Oh. 
00  L.T.  070=a4i  W.B.  69*. 
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11  The  surety  ia  held  to  be  discharged  for 
this  reason,  because  the  creditor,  by  BO  giving 
time  to  the  principal,  has  pub  it  out  of  the 
power  of  the  surety  to  consider  whether  he 
will  have  recourse  to  his  remedy  against  the 
principal  or  not;  and  because  he,  in  fact,  can- 
not have  the  same  remedy  against  the  prin- 
cipal as  he  would  have  had  under  the  original 
contract  "  Samuell  v.  Howarth  (12), 

Under  the  original  contract  the  surety 
could,  at  any  time  after  the  debt  became 
due,  call  upon  the  principal  to  liquidate  it 
and  if  he  neglected  to  do  so  himself  pay 
the  debt  and  at  once  have  recourse  to 
his  remedy  against  the  principal  debtor. 
By  tho  contract  to  give  time,  this  right 
is  impaired.  The  omission  of  the  cre- 
ditor to  sue  the  principal  debtor  has  no 
such  effect:  there  is  no  variation  of  the 
original  contract* to  the  detriment  of  the 
surety's  rights.  Wo  are  therefore  res- 
pectfully of  opinion  that  the  provisions 
of  S.  135,  Contract  Act,  furnish  no  guide 
to  the  decision  of  the  question  referred 
to  us. 

The  basis  of  the  decisions  in  Hajari- 
mal  v.  Knshnarau  (4)  and  Krishto 
Kishori  Chowdharain  v,  Badha  Roman 
(6)  was  that  8.  137,  Contract  Act 
prevented  the  application  of  S.  134. 
We  do  not  need  to  consider  whether  this 
is  the  case  as,  in  our  opinion,  there  is 
no  inconsistency  between  the  provisions 
of  8  .  137  and  those  of  8.  134.  It  is 
hardly  possible  to  discuss  the  question: 
What  would  the  framers  of  the  Act 
have  intended  by  the  statement  that 
mere  forbearance  on  the  part  of  the  cre- 
ditor to  sue  the  principal  debtor  does  not 
discharge  the  surety  if  they  had  stated  in 
a  previous  section  that  by  such  forbear- 
ance in  some  oases  the  surety  was  dis- 
charged? We  state,  however,  that  the 
arguments  of  Drake- Brockm an,  A.  J.  C. 
appear  to  us  to  have  great  force:  there 
is  difficulty  in  holding  that  S.  137  was 
intended  to  override  8.  134  especially  as 
8.  137  appears  designed  to  explain  and 
amplify  8.  135. 

We  respectfully  disagree  with  the  de- 
cision in  Mahomed  Shareef  v.  Chaitu 
(1).  As  we  have  indicated  Drake-Brock- 
man,  A.  J.  C.  received  no  encouragement 
from  existing  text  books  or  rulings  to 
reach  the  decision  we  consider  correct. 
We  consider  that,  apart  from  the  pro- 
visions of  8.  137,  Contract  Act,  it  must 
be  held  that  the  omission  of  a  creditor 
(12if  3  Her.  272. 


to  sue  the  principal  debtor  within  the 
period  of  limitation  prescribed  for  a  suit 
against  the  debtor  does  not  discharge  the 
surety  under  8.  134,  Contract  Act. 
There  is  no  difficulty  in  holding  that 
S  137  deals  with  such  an  omission  when 
this  interpretation  is  entirely  consistent 
with  the  other  provisions  of  the  Con- 
tract Act.  We  add  that  our  opinion  is 
in  full  agreement  with  the  view  taken 
in  English  oases  and  the  provisions  of 
the  Contract  Act  so  far  as  they  affect  this 
question  do  not  appear  to  differ  in  any 
way  from  the  principles  on  which  the 
English  decisions  are  based. 

K.N./BK.  Reference  answered 

in  negative. 
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MOHIUDDIN  AND  STAPLES,  A.  J.  Cs. 
Balaji — Defendant — Appellant. 

v. 

Oopal — Plaintiff — Respondent. 
Second  Appeal  No.  426  of  1927,  Decided 
on  llth  March  1929,  against  decree  of 
Addl.  Dist.  Judge,  Chanda,  D/-  llth 
April  1927,  in  Civil  Appeal  No.  8 
of  1927. 

*  *  (a)  Civil  P.  C.,  O.  21,  R.  11  (2-j)  (v)— 
Rateable  distribution  IB  not  a    form   of   exe- 
cution—Civil P.  C.,  S.  73. 

An  application,  praying  only  for  rateable 
distribution  ia  not  a  valid  application  for  exe- 
cution. Civil  Procedure  Oode  does  not  recog- 
nize an  application  for  rateable  distribution 
as  such.  A  decree-holder,  to  obtain  rateable 
distribution  under  S.  79,  must  make  an  ftp- 
plication  for  execution  praying  for  execution 
of  his  decree  in  one  of  the  ways  mentioned  in 
0.  21,  R.  11,  before  the  receipt  of  assets  by 
the  Court:  A.  1.  /i-1921  Nay.  5,  Appr. 

[P  150  C  1] 

*  *  (b)  Civil     P.    C.,    S.     73— Analogy    of 
what   might     or   might  not   be  done  to  save 
limitation  under  Art.  182,  Lim.  Act,    cannofc 
be  applied  to    application  for   execution   ac- 
cording to  S.  73. 

An  application  which  does  not  specify  the 
way  in  which  the  assistance  of  the  Court 
sought  for  executing  the  decree  according  t& 
O  21,  R.  11  is  not  an  application  for  execu- 
tion according  to  law,  even  though  it  may  be 
application,  which  can  bo  considered  as  B> 
step  in  aid  of  execution  so  as  to  save  limu 
tfttion.  [P150C1] 

A  creditor,  claiming  rateable  distribution 
on  the  strength  of  a  money  decree,  must  him- 
self ask  for  attachment  and  sale  of  the  pro- 
perty or  for  execution  of  his  decree  by  one  of 
the  modes  specified  in  0.  21,  R,  11  :  A.  I.  R. 
1921  Nag.  5,  84  Mad,  25  and  Apprt\  11  C.  P. 
L.  R.  157,  Re/.  [P  150  0  1,  2], 

M.  B.  Bobde—lor  Appellant. 

D.  T,  Mangalmoorti — for  Respondent. 
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Opinion. 

(Dated  3th  February  1929.) 
In    this   appeal    a    reference  has  been 
made  by  Prideaux,  A,  J.  C.,    in    the    fol- 
lowing terms  : 

11  The  question  is  whether  the  view  ox- 
pressed  by  Kotval,  A.  J.  0.,  in  Dwarkadas  v. 
Ghasiram  (1)  ia  not  too  narrow.  la  it  neces- 
sary for  a  creditor,  claiming  on  the  strength 
of  a  money-decree  rateable  distribution  from 
tha  proceeds  of  a  sale  of  his  debtor's  property 
a^joufc  to  take  place  at  the  instance  of  another 
.-creditor,  to  ask  himself  for  attachment  and 
sale  of  that  property,  or  is  it  sufficient  to 
merely  aak  for  rateable  distribution  ?  The 
question  is  of  general  importance  and  I  would 
aak  for  a  Bench  to  decide  it.'1 

The  facbs  of  the  oa.se  have  been  fully 
stated  in  the  judgments  of  the  lower 
Courts  and  are  not  disputed.  It  is  ad- 
mitted that  the  respondent  Gopal  was 
executing  his  decree  against  Sakharam 
in  Civil  Suit  No.  170  of  1924  and  thab  he 
had  attached  immovable  property  be- 
longing to  Sakharam,  and  an  auction-sale 
was  held  on  22nd  May  1925.  On  the 
day  of  the  sale  the  appellant  Balaji,  who 
had  obtained  a  decree  against  Sakharam 
in  Civil  Suit  No.  217  of  1924,  made  an 
application  for  rateable  distribution  be- 
fore the  sale  proceeds  actually  reached 
the  Court.  It  may  be  noted  that  the 
Court,  which  tried  both  the  Civil  Suits 
Nos  170  of  1924  and  217  of  1924,  was 
the  same,  namely  the  Court  of  the  Sub- 
ordinate Judge,  Warora.  The  Subordi- 
nate Judge  allowed  the  application  for 
rateable  distribution,  and  Balaji  was 
awarded  a  sum  of  Rs.  198  out  of  the  sale 
proceeds  by  way  of  rateable  distribution. 
Gopal,  thereupon,  filed  a  suit  for  re- 
covery of  this  amount  plus  Es  16-3-0, 
oosts  in  the  proceedings  for  rateable  dis- 
tribution, on  the  ground  that  rateable 
distribution  was  wrongly  allowed  and 
that  this  sum  should  not  have  been  paid 
to  Balaji.  The  Sub-Judge,  2nd  Class, 
Warora,  who  tried  the  suit,  decreed  the 
claim  in  favour  of  the  plaintiff  and  that 
decree  was  upheld  by  the  Additional 
District  Judge,  Chanda,  on  appeal.  In 
second  appeal  to  this  Court  a  reference 
has  been  made  as  stated  above. 

The  only  point  to  be  decided  is  whe- 
ther the  application  by  the  appellant  for 
rateable  distribution  oan  be  held  to  be 
an  application  for  execution  within  the 
meaning  of  S.  73,  Civil  P.  C.  In  the 
ruling  in  Dwarkadas  v.  Ohasiram  (l)  (at 
p.  144)  Kotval,  A.  J.  P.,  has  held  that 
(1)  A.  I.  R.  1921  Nag.  5=17  N.  L.  R,  H3, 


11  one  of  the  conditions  which  must  exist 
before  a  decree-holder  may  be  entitled  to  a 
rateable  distribution  is  that  he  must,  prior  to 
the  receipt  of  assets,  have  applied  to  the  Court 
by  which  the  assets  are  held  for  execution  of 
his  decree  :  Ohuni  Lai  v.  Jugal  Ki shore  (2)." 

and  that 

11  auoh  an  application    must   ba   in   the   form 

prescribed  by  O.  2L,  R.  11  (2)." 

In  the  reference  an  opinion  is  called 
for  as  to  whether  this  view  is  too  nar- 
row, i.  e  ,  it  is  questioned  whether  the 
application  for  execution  must  actually 
ask  for  attachment  and  sale  of  the  pro- 
perty, which  is  already  attached,  or  whe- 
ther it  is  sufficient  to  ask  for  rateable  dis- 
tribution only.  Kotval,  A.  J.  C.,  has  held 
that  the  application  for  execution  must  be 
in  the  form  prescribed  by  0.  2 L,  R.  11;  and 
according  to  that  order  it  must  be  stated 
in  the  application  the  mode  in  which 
the  assistance  of  the  Court  is  required; 
namely,  whether  : 

11  (i)  by  the  delivery  of  any  property  speci- 
fically decreed  ; 

(li)  by  the  attachment  and  sale,  or  by  the 
sale  without  attachment,  of  any  property  ; 

(in)  by  the  arrest  and  detention  in  prison 
of  any  parson  ; 

(iv)  by  the  appointment  of  a  receiver  ; 

(v)  otherwise,  as  the  nature  of  the  relief 
granted  may  require.11 

It  would  seem,  then,  that,  for  an  ap- 
plication for  execution  to  be  a  valid  ap- 
plication, there  must  be  an  application 
for  some  definite  form  of  execution. 
Rateable  distribution  as  such  ia 
not  a  form  of  execution;  nor  do  we 
think  that  it  can  be  included  in 
Cl  (j)  (v)  "  otherwise,  as  the  nature 
of  the  relief  granted  may  require.11 
It  may  be  noted  that,  under  the  Civil 
Procedure  Code,  there  is  no  application 
for  rateable  distribution  as  such.  S.  73 
only  lays  down  that  the  assets  shall  be 
rateably  distributed  among  all  persons 
who  have  made  applications  to  the  Court 
for  the  execution  of  their  deorees.  It  is 
not  even  necessary,  according  to  that  sec- 
tion, for  the  decree-holders  to  make  an 
application  for  rateable  distribution.  All 
that  is  necessary  is  that  the  decree- 
holders  shall  have  applied  to  the  Court, 
which  holds  the  assets,  for  execution  of 
their  decrees  before  the  receipt  of  the 
assets.  It  may  further  be  noted  that  the 
particular6  given  in  sub-Cl.  (a)  to  (i) 
O.  21,  R,  11,  01,  (2),  are  only  parti- 
culars which  oan  be  obtained  from  the 
register  of  civil  suits  and  which 

(2)  [1905]   27    All.  132=1  A.  L.  J.  5l9=(1904> 
A.  W.  N.  188. 
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can  be  supplied  by  the  reader  of  the 
Court.  It  is  with  regard  to  these  parti- 
culars that  applications  have  to  be  che- 
cked by  the  raiders  and  returned  for 
amendment,  if  found  to  be  incorrect. 
There  can  hardly  ever  be  a  case  of  an  ap- 
plication being  amended  with  regard  to 
the  particular  mode  of  execution  sought. 
There  is,  we  think,  then,  no  force  in  the 
argument  now  put  forward  by  the  learned 
counsel  for  the  appellant  that  the  ap- 
plication asking  for  rateable  distribu- 
tion should  have  been  returned  for 
amendment. 

We  are  of  opinion,  then,  that  an  appli- 
cation that  only  prays  for  rateable  distri- 
bution is  not  a  valid  application  for  execu- 
tion within  the  meaning  of  O.  21,  B.  11, 
that  Civil  Procedure  Code  does  not  re- 
oognise  an  application  for  rateable  dis- 
tribution as  such  and  that,  in  order  to 
obtain  rateable  distribution  under  S.  73, 
a,  decree-holder  must  have  made  an  appli- 
cation for  execution  to  the  Court,  pray- 
ing for  execution  of  his  decree  in  one  of 
bhe  ways  mentioned  in  0.  21,  B.  11,  be- 
fore the  receipt  of  assets  by  the  Court. 
The  learned  counsel  for  the  appellant  has 
referred  to  Art.  182,  Cl.  5,  Lira.  Act,  and 
contended  that  it  has  beea  held  that  an 
application,  even  though  it  did  not  men- 
tion the  w.iy  in  which  the  decree-holder 
sought  the  assistance  of  the  Court  in 
executing  his  decree,  is  a  step  in  aid  to 
give  limitation.  This  point  seems  to  be 
one  of  some  difficulty  and  there  have 
been  conflicting  rulings  in  the  matter  ; 
but,  in  any  case,  it  seems  that  an  appli- 
cation must  at  least  ask  for  notice  to  be 
issued  to  the  judgment-debtor  to  save 
limitation.  We  would  refer  in  this  con- 
nexion to  two  rulings  of  this  Court 
in  Mukund  Ram  Sukal  v.  Harnaram 
(3).  The  analogy,  however,  of  what 
might  or  might  nob  be  done  to  save  limit- 
ation under  Art.  182  cannot,  we  think, 
be  applied  to  an  application  fur  execution 
according  to  8.  73,  Civil  P.  C.  In  the 
ruling  in  Mukund  Bam  Sukal  v.  Har- 
narain (3),  Ismiy,  Otfg.  J.  C.,  did  not  de- 
cide whether  the  application  was  made 
according  to  law  for  execution  or  only  to 
take  some  step  in  aid  of  execution.  We 
are  of  opinion  that  an  application  which 
does  not  specify  the  way  in  which  the 
assistance  of  the  Court  is  sought  for 
executing  the  decree  according  to  O.  21, 
B._ll,  is  not  application  for  execution 
(3)~[1898]  11  0.  P.  L.  R.  157. 


according  to  law,  even  though  it  may  be 
an  application  which  can  be  considered 
as  a  step  in  aid  of  execution  BO  as  to  save! 
limitation.  We  would  refer  to  the  ruling1 
in  Arunachtllam  Chettiar  v.  Haji  Sheek 
Meera  Bowthar  (4)  which  has  been  re- 
ferred to  by  Kotval,  A.  J.  C.,  in  the  rul- 
ing in  Duarkadas  v.  Qhasiram  (l),  and 
would  quote  with  approval  the  following 
passage  from  pp.  26  and  27  of  the  Madras 
ruling  : 

"  But  there  IB  no  authority  for  the  view 
that  a  mere  application  for  rateable  distribu- 
tion IB  an  application  for  execution  BB  con- 
templated by  S,  295.  On  the  other  hand,  it 
has  boon  held  that  it  ia  not:  see  Rainjasli  Aqar- 
toala  v.  Guru  Charan  Sen  (5).  S.  230  of  the  Codo 
provides  for  an  application  for  execution  and 
B.  285  specifies  the  form  and  contents  of  that 
application.  The  more  application  for  rate- 
able distribution,  therefore,  which  does  not 
comply  with  the  requirements  of  S.  235  in 
form  or  substance  can  not  ba  treated  as  the 
sort  of  application  for  execution  falling  within 
the  scope  of  3.  295." 

We  are  of  opinion,  then,  that  the  ques- 
tion referred  to  this  Benoh  must  be  an- 
swered in  the  negative,  that  the  view 
expressed  by  Kotval,  A  J.  0.,  in  Dwarka- 
das  v.  Ghasiram  (1)  is  correot  and  that 
a  creditor  claiming  rateable  distribution 
on  the  strength  of  a  money  decree  must 
himself  ask  for  attachment  and  sale  of 
the  property  or  for  execution  of  his 
decree  by  one  of  the  modes  specified  in 
O.  21,  B  11  (j),  Civil  P.  C. 

Judgment.— (llth  March  1929).  In 
view  of  the  opinion  now  given  by  the 
Benoh,  to  which  a  reference  was  made, 
this  appeal  must  fail.  The  view  taken 
by  the  Courts  below  is  correct  and  the 
appeal  is,  therefore,  dismissed.  Ail  costs 
will  be  borne  by  the  appellant. 

S.N./R.K.  Appeal  dismissed 

~U)  [19l~OJ  34  All.  25  =  7-1.    0.  8J6  =  (1910) 

M.  W.  N.  688. 

(5)  [1910]  11  C.  L.  J.  69  =  8  I.   0.  105  =  14 
0.  W.  N.  896. 
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SUBHEDAR,  A.  J.  0. 

Chandra&hekhar — Appl  ioan  t . 
V. 

B  ajar  am — Non-applicant. 

Criminal  Bevn.  No.  404  of  1928,  Deci- 
ded on  20th  March  1929,  against  order  of 
Diet.  Magistrate,  Baipur,  D/.  5th  October 
1928,  in  Criminal  Appl.  No  163  of  1923. 

(a)  Criminal  P.  C.,  S.  421  (l)-Appellale 
Court  should  give  tppoJlanfc  reasonable  op- 
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portunity  of  being  heard    in    support   of   hit 
•ppcml. 

Toe  provisions  of  S.  421v(l)  are  mandatory. 
Before  an  Appeal,  filed  under  S.  419,  IB  dis- 
missed 8.  42,  (1)  requires  that  the  appellate 
Court  should  give  the  appellant  before  nim  or 
his  pleader  a  reasonable  opportunity  of  being 
heard  in  support  of  the  same.  [P  151  0  2] 

(b)  Criminal  P.  C,  S.  421  (1)— Judgment 
need  not  be  elaborate  but  must  show  that  the 
evidence  on  record  has  been  fully  considered. 

Judgment,  dismissing  the  appeal  summarily 
under  S.  42L  (i),  need  not  be  elaborate  but 
mist  be  suoh  as  to  show  on  the  face  of  it  that 
the  appellate  Oourt  has  applied  its  mind  bo  the 
consideration  of  the  evidonoa  on  record  and 
the  pleas  raised  by  the  accused  both  in  the 
Oourt  below  and  in  fcho  memorandum  of  ap- 
peal :  39  All.  3JS  ;  13  N*L.  R.  160  ;  36  All. 
496  ;  8  N.  L.  R  84,  Rtf.  [P  151  C  2] 

K.  A.  Potey— for  Applicant. 

Order. — la  this  case  npon  a  com- 
plaint  of  no n- applicant  Rajaram  the  ap- 
plicant Chandra shekhar  was  convicted  by 
the  Additional  Tnhsildar  and  Magistrate 
2nd  Glass,  Mahasamund,  of  an  offence 
under  S  384,  I.  P  C  .  and  sentenced  to 
pay  a  fine  of  Rs.  100. 

Against  this  conviction  and  sentence 
an  appeal  was  filed  on  5th  August  1928, 
in  the  Court  of  the  District  Magistrate, 
Raipur,  and  the  memorandum  of  appeal, 
which  is  signed  by  two  legal  practitioners 
(Mr.  Deshraukh,  Bir-at  law  and  Advocate 
and  Mr.  Nalgundwar,  pleader),  attacked 
the  judgment  of  the  trying  Magistrate  on 
the  following  grounds  : 

"  1.  That  tho  lower  Court  erred  in  Inw  in 
holding  thnt  the  facts  on  record  were  sufficient 
to  make  out  a  case  under  3.  881,  I.  P.  G.  2, 
That  thi  lower  Court  was  wrong  in  convicting 
the  appsllnnt  on  tha  mere  statement  of  the 
complainant  without  any  oorroboration.  3. 
That  the  lower  Oourt  should  have  hold  that 
DO  injury  as  required  by  the  I. P.O.  was  oauaod 
•o  as  to  bring  it  under  S.  334,  I.  P.  0.  4.  Th.it 
tho  lower  Court  should  have  believed  the 
defence  story." 

The  order-sheet  of  the  appellate  Court, 
as  reproduced  below,  would  show  that 
Ihe  usual  procedure  of  fixing  a  date  for 
hearing  applicant  was  intended  to  be 
followed  in  the  beginning  when  the 
appeal  was  received  in  office.  But  the 
learned  District  Magistrate  did  not  think 
it  obligatory  on  his  pirt  to  follow  the 
same  and  rejected  the  appeal  summarily. 

11  5-10-28. — Appeal  reoeived.  Haoord  of  the 
lower  Court  be  pat  up.  Ihe  Magistrate  has 
brought  out  clearly  the  evidence  for  the  con- 
viction and  it  Is  fully  justified.  The  penalty 
Inflicted  is  not  excessive.  The  grounds  of  ap- 
peal pat  forward  do  not  justify  any  alteration 
of  the  finding.  Appeal  la  summarily  dis- 
D.  J.  N.  Lee.11 


Against  this  orddr  the  applicant  has 
come  up  to  this  Court  in  revision.  In 
obedience  to  the  order  of  my  learned 
predecessor,  an  affidavit  oi  the  applicant 
and  a  letter  of  Mr.  Nalgundwar  addressed 
to  Mr.  Deshmukh  stating  that  they  were 
not  given  an  opportunity  of  being  heard 
by  the  District  Magistrate  before  he  re- 
jected the  appeal,  have  been  placed  upon 
the  record  of  this  Court.  On  the  rule 
issued  to  him  to  show  cause,  Mr.  Lee, 
who  was  the  District  Magistrate  respon- 
sible for  the  summary  rejection  of  the 
appeal,  furnished  the  following  explana- 
tion : 

11  1  have  tho  honcur  to  say  that  I  have  no 
recollection  whether  the  counsel  was  present, 
but  I  imagine  his  statement  is  correct.  The 
appeal  WAS  dismissed  after  a  full  perusal  of 
the  record  and  AS  recorded  in  the  order  dis- 
missing the  appeal  it  is  oloar  that  the  ground! 
of  appeal  (such  as  they  were)  were  considered 
(sea  third  sentence  of  the  order).11 

After  hearing  the  parties  and  giving 
my  best  consideration  to  tho  case,  I  have 
not  the  slightest  doubt  in  holding  that 
there  has  been  no  disposal  of  the  appeal 
by  the  learned  District  Magistrate  ac- 
cording to  la,w,  and  therefore  the  case 
must  go  back  to  the  lower  appellate  Court 
for  fresh  disposal.  In  the  first  place 
the  learned  District  Magistrate  has 
contravene!  the  mandatory  pioviso  to 
8.  421  (1),  Crirainil  P.  C,  Thie  was  ad- 
mittedly an  appeal  filed  under  3.  419, 
Criminal  P.  C.,  and  before  it  could  be 
dismissed  the  .aforesaid  proviso  required 
that  the  appellate  Court  should  have 
given  the  appellant  before  him  or  his 
pleader  "a  reasonable  opportunity"  of 
being  hoard  in  support  of  the  same.  Not 
only  no  "reasonable  opportunity"  was 
afforded  by  the  appellate  Court  in  this 
cise,  but  none  whatsoever  was  given  as 
the  learned  District  Magistrate,  upon 
receiving  tho  memorandum  of  appeal  and 
the  record  of  the  aise,  proceeded  to  and 
disposed  of  the  appeal  at  once  :  Emperor 
v  Our shida  (l) 

Secondly,  although  the  rejection  of  the 
appeal  was  unclnr  S.  421  (1),  Criminal 
P.  C.,  which  does  not  require  writing  of 
an  elaborate  judgment,  as  contemplated 
by  B  424  ibid,  still  the  learned  District 
Magistrate  should  not  have  disposed  of 
the  appeal  otherwise  than  by  a  judgment 
showing  on  the  face  of  it  that  he  bad 
applied  his  mind  to  the  consideration  oi 
the  evidence  on  the  record  and  of  the 

(1)  [1905]  7  Bom.  L.  B.  897 
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pleas  raised  by  the  accused  both  in  the 
Jourfc  below  and  ia  his  memorandum  of 
ippeal  :  Emperor  v.  Lai  Bihari  (2).  In 
Ramrao  v  Emperor  (3),  this  Court  has 
summed  up  the  position  in  these  words  : 

"  A  Court  of  criminal  appeal  is  not  bound, 
when  dismissing  an  appeal  summarily  under 
B.  421,  Criminal  P.  0,,  to  writo  a  judgment  as 
defined  in  S.  3G7  of  that  Code,  It  ia,  however, 
advisable  that  it  should  give,  ai  concisely  as 
possible,  at  least  tha  mun  reasons  which 
govern  its  order. 

In  the  latest  Allahabad  decision  Emperor  v. 
Kundan  (4),  following  two  earlier  decisions  oC 
the  Calcutta  High  Court,  it  was  considered 
expedient  to  have  the  reasons  for  summary 
dismissal  to  assist  the  High  Court  in  dealing 
with  a  possible  application  for  revision.  But 
I  would  add  that  another  equally  good  argu- 
ment is  this,  that  the  presence  oE  reasons  gives 
information  to  the  appellant  that  his  appeal 
has  received  such  consideration  as  it  is  enti- 
tled to  have  from  the  appellate  Court.  So  Ear, 
the  principle  advanced  by  me  in  Jairam  v. 
Emperor  (5),  at  pp.  85  and  8G  applies." 

Applying  the  principles  laid  down  in 
the  above  cases  to  the  order  of  the  lower 
appellate  Court  it  is  manifest  that  it 
falls  short  of  the  minimum  requirements 
imposed  by  precedents  upon  an  order 
passed  under  S.  421,  Criminal  P.  C. 
Grounds  1,  3  and  4  of  the  memorandum 
of  appeal  before  the  lower  appellate  Court 
could  not  be  said  to  have  been  legally 
disposed  of  by  the  third  sentence  of  the 
order  as  suggested  by  the  learned  District 
Magistrate  in  his  explanation  to  this 
Court. 

I,  therefore,  set  aside  the  order  of  the 
District  Magistrate  dismissing  tho  appeal 
and  direct  that  he  do  re-hear  the  appeal 
and  dispose  of  it  according  to  law 

K.N./ii.K.  Revision  allowed. 


c85=U  A. 
L.  J.  445. 

(3)  [1917]  13  N.  L.  R.    169=42   I.  C.    721=18 
Cr.  L.  J.  993. 

(4)  [1914J  30   All.   496=21   I.  C.   600=12   A. 
L.  J.  850. 

(5)  [1912]    8  N.   L,    B.  84=15   I.  C,   975=13 
Cr.  L.  J,  553. 
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MOHICJDDIN,  A.  J.  C. 

Manohar — Applicant 
v. 

Ramdularey—  Non- Applicant. 

Criminal  Bevn.  No.  407  of  1928,  De- 
cided on  28th  February  1929  from  deci- 
sion of  2nd  Class  Magistrate,  Bilaspur, 
D/-  25th  September  1926,  in  Criminal 
Case  No.  121  of  1923. 


(a)  Cattle  Treipaii  Act,  S.'  22— Grazier  'of 
cattle  ii  agent  within  S.  22. 

A  grazier  is  entrusted  with  the  charge  of 
the  cattle  during  the  period  the  oatfcle  are 
with  him  for  the  purpose  of  grazing  and  there- 
fore ha  may  ba  presumed  to  be  an  agent  of  the 
owners  of  the  cattle  during  che  time  the  cattle 
aro  in  his  charge.  Such  an  authority  must  be 
presumed  from  the  circumstances  of  the  case. 
The  person  personally  acquainted  with  the 
circumstances  can  only  be  the  person  in 
charge  of  the  cattle  when  seizure  is  made  and 
thareforo  cornea  under  tho  category  of  "  an 
agent  personally  acquainted  with  the  circum- 
stances "  mentioned  in  S,  21  :  A.  I.  R.  1928 
Nag.  156,  Ref.  [P  153  C  1] 

(b)  Cattle  Treipau  Act,  S.  22— Compensa- 
tion  may  be  awarded  to  owner  of    the    cattle 
and  not  to  agent  filing  complaint. 

Whore  the  complaint  is  lodged  by  an  agent, 
the  Magistrate  can  award  reasonable  com- 
pensation, which  will  be  paid  to  the  complain- 
ant (owner  of  cattle  and  not  to  the  agent  who 
filed  the  complaint.  [P  153  0  2] 

D.  N  Choudhry — for  Applicant. 

S.  T.  Bhave — for  Non-applicant. 

Order. — The  applicant,  Manohar  who 
ia  a  grazier  of  mouza  Deori  filed  an  ap- 
plication under  S.  22,  Cattle  Trespass 
Act,  against  the  non-applicant, Rimdularey 
for  illegal  seizure  of  cattle  which  were 
in  his  charge  on  23rd  August  1928.  The 
complaint  was  filed  in  the  Court  of 
Mr.  C.  F.  Cleophas,  2nd  Class  Magistrate, 
Bilaspur,  on  1st  September  1928,  and  the 
learned  Magistrate  after  examining  tha 
complainant  ordered  that  a  summons  be 
issued  to  the  accused  Bamdularey.  On 
the  next  date  of  hearing,  which  was  on 
18th  September  1928,  an  objection  was 
raised  by  the  pleader  for  the  accused 
about  the  valid  presentation  of  the  com- 
plaint on  the  ground  that  Manohar  nob 
being  the  owner  of  the  cattle,  could  not 
file  a  complaint  under  S.  21,  Cattle  Tres- 
pass Act,  as  he  was  not  an  agent  of  tha 
owners  of  the  cattle.  The  learned  Magis- 
trate came  to  the  conclusion  that  Manohar 
could  not  file  the  complaint  as  he  waa 
neither  the  owner  nor  the  agent,  and 
acquitted  the  accused  under  S  £275,  Cri- 
minal P.  C.,  as  process  was  already  is- 
sued to  tho  accused  who  had  attended  tha 
Court  in  obedience  to  tha  orders  of  tha 
Court. 

The  question  for  consideration  now  is 
whether  Manohar  can  be  considered  to 
be  an  agent  personally  acquainted  with 
the  circumstances,  within  the  meaning  of 
S.  21,  Cattle  Trespass  Aot.  Proceedings 
under  Chap,  5,. Cattle  Trespasa  Aot,  are 
quasi-civil  in  their  nature,  a  Magistrate 


1929 


COMMR  ,  INCOME-TAX  v  RADHAKISHAN 


Nagpur  158 


being  empowered  to  assess  and  enforce, 
in  a  summary  manner,  compensation  for 
en  injury  for  which  a  civil  action  might 
be  brought.  There  is  no  doubt  that  a 
complaint  under  S.  22,  Cattle  Trespass 
Act,  can  be  lodged  either  by  the  perscn 
whose  cattle  have  been  seized  or  by  an 
•agent  personally  acquainted  with  the 
circumstances.  Manohar  is  certainly  not 
a  person  whose  cattle  have  been  seized 
arj^l  therefore  it  must  be  found  whether 
he  is  an  agent  personally  acquainted  with 
the  circumstances  The  word  "  agent  " 
has  not  been  defined  anywhere  in  the 
Cattle  Trespass  Act.  An  agent,  as  de- 
fined under  S  182,  Contract  Act,  is  a 
person  employed  to  do  any  act  for  another 
or  to  represent  another  in  dealings  with 
third  persons.  The  authority  of  an  agent 
may  be  express  or  implied.  An  authority 
is  said  to  be  implied  when  it  is  to  be 
inferred  from  the  circumstances  of  the 
case  and  things  spoken  or  written,  or  the 
ordinary  course  of  dealing,  may  be  ac- 
counted circumstances  of  the  case  A 
grazier  is  entrusted  with  the  charge  of 
the  cattle  during  the  period  the  cattle 
are  with  him  for  the  purpose  of  grazing 
and  therefore  he  may  be  presumed  to  be 
an  agent  of  the  owners  of  the  cattle  dur- 
ing the  time  the  cattle  are  in  his  charge. 
Such  an  authority  must  be  presumed 
from  the  circumstances  of  the  case.  It 
is  clear  from  the  wording  of  S.  21,  Cattle 
Trespass  Act,  thtit  the  legislature  intended 
to  authorise  some  other  persons  besides 
the  owner  of  cattle  to  file  complaints 
under  S.  22,  Cattle  Trespass  Act  The 
person  personally  acquainted  with  the 
Circumstances  can  only  be  the  person 
who  is  in  charge  of  the  .cattle  when  the 
seizure  is  made,  and  therefore  it  seems 
to  me  that  the  person  who  is  in  charge 
nf  the  cattle  at  the  time  of  seizure  is  the 
person  to  be  included  in  the  class  of  per- 
sons who  come  under  the  category  of 
|"  an  agent  porsonally  acquainted  with  fcho 
•circumstances  " 

mentioned  in  8.  21,  Cattle  Trespass  Act. 
t  am  fortified  in  this  view  of  the  matter 
by  a  decision  of  Hallifax,  A.  J.  0.,  who, 
in  Tuka  Ram  v.  Ganpat  (l),  held  that 
one  of  the  owners  of  the  cattle  which 
were  seized  could  file  complaint  on  behalf 
of  the  other  owners. 

It  was  pointed  out  on  behalf  of  the  non- 
applioant  that  compensation  can  only  be 
awarded  to  the  complainant  under  3.  22^ 
"  (1)  A, I.E.  1923  Nag.  156. 


Cattle  Trespass  Act,  and  could  not  in  this 
oase  be  awarded  to  Manohar  who  did  not 
incur  any  expense  in  procuring  the  release 
of  the  cattle  It  seems  clear  from 
perusal  that  the  compensation  <is  to  be 
awarded  to  the  complainant  and,  in  a  cade 
where  the  complaint  was  lodged  by  an 
agent,  the  Magistrate  can  award  reason 
able  compensation  which  will  be  paid  to 
the  complainant,  and  not  to  the  agent 
who  filed  the  complaint 

In  view  of  the  fact  that  the  case  was 
not  enquired  into  on  its  merits  and  the 
complaint  was  thrown  out  on  a  technical 
point,  though  an  order  of  acquittal  had 
to  be  passed  because  summons  was  issued 
to  the  accused,  this  is  a  fit  case  in  which 
this  Court  must  interfere  in  revision  with 
an  order  of  acquittal  and  set  it  aside. 
The  order  is  accordingly  set  aside  and  Ib 
is  directed  that  the  case  should  be  tried 
on  its  merits. 

K.N./R.K.  Revision  allowed. 
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MOHIUDDIN  AND  STAPLES,  A.  J.  OS, 

Commissioner  of  Income-tax,  Nagpur 
— Applicant. 

v. 

Radhakishan  Ramnarain  —  Non-ap- 
plicant. 

Miscellaneous  Judl.  Case  No  39-B  of 
1928,  Decided  on  15th  February  1929, 
referred  by  Commissioner  of  Income-tax, 
on  10th  September  1928 

*  (a)    Income-tax   Act,    S,    24    (1)— Actual 
losses  incurred  must  be  proved — Mere   show- 
ing figures  of  purchase  and  tale  is  not  suffi- 
cient, 

An  asaessee  is  entitled  to  have  his  losses 
sot  off  against  his  income  in  any  year, 
but  he  cannot  claim  that  light  unless  he 
proves  the  losses  ,  and  the  losses  cannot  be 
hold  to  be  satisfactorily  proved  by  merely 
showing  the  figures  for  purchases  and  sales 
during  the  year  without  showing  the  opening 
balance  in  hand  at  the  beginning  of  the  year. 

[P  155  0  3] 

*  (b)  Income-tax  Act,  S.  24  (1)— Burden  of 
proving   losses   ii   on    as  lessee,    who   alleges 
them — Opja^g  balance  must  be  shown. 

W hen  "oW  in co me  has  been  admitted,  the 
burden  of  proving  losses  is  on  the  assessee, 
who  alleges  them  and  the  losses  cannot  be 
said  to  be  satisfactorily  proved  unless  all  the 
particulars  with  regard  to  them  are  clearly 
shown  ;  and  a  very  important  particular  with 
regard  to  such  losses  must  be  the  opening 
balance  at  the  beginning  of  the  financial  year 
in  which  the  losses  are  said  to  have  occurred  : 
A.  I.  R.  1924  Cffll.  337,  Dist.  [P  155  0  1,  2] 
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D.  N.  Choudhry—iQi  Applicant. 

W.  B.  Pend harkar — for  Non- applicant. 

Order. — The  Commissioner  of  Income- 
tax  has  staked  this  case  acoordiog  to   the 
order  of  Kinkhede,    A.   J.   G.   passed  in 
Miso.     Judl      Case     No.      8-B    of    1927 
on    25th    June    1928.     The    facts    have 
been  stated  at  some  length  in  the   refer- 
ence and   need   only   be  briefly  repeated. 
There  is  a  firm  at  Akola  styled   "  Raghu- 
nathdas  Rampratap  "  of  which  the  owner 
is  Badhakisan  Laxocinarayan.    That  firm 
keeps  accounts   from   Diwali   to  Diwali 
and  submits  returns  accordingly   for   the 
purpose  of  income-tax.    For  the  year  end- 
ing in  Diwali  1924  the  return  shown  was  : 

Rs.    as.  ps. 
Income         ...  ...     10,473  12     6 

Loss  ...  ...  5,034  13  9 


Total  income 


5,438  14    9 


The  income-tax  officer  not  accepting 
this  return  called  for  accounts  and  submit- 
ted a  report  to  the  Assistant  Commis- 
sioner who,  after  hearing  Badhakisan  and 
examining  the  accounts,  assessed  the  in- 
come at  Rs.  44,8^7-6-0.  Ridhakisan  made 
an  appeal  to  the  Commissioner  of  Income- 
tax  and  some  reduction  was  made  by  the 
Commiasioner  ;  but  otherwise  the  assess- 
ment was  upheld.  The  asseasee  then  ap- 
plierL  for  a  reference  under  S.  66  (2),  In- 
come- tax  Act  to  the  High  Court,  but  his 
prayer  was  rejected  by  the  Commissioner 
on  the  ground  that  no  question  of  law 
arose  out  of  the  facts  of  the  case.  On  an 
application  then  being  made  to  this  Court, 
Kinkhede,  A.  J.  C.  held  that  the  case  in- 
volved questions  of  law  and  directed  the 
Commissioner  of  Income-tax  to  state  the 
oase  and  make  a  reference. 

The  only  point  really  in  dispute  now 
is  whether  the  item  of  Rs.  24,528-1-9 
shown  as  loss  in  the  cotton  business  for 
the  year  under  assessment  is  wrongly  dis- 
allowed by  the  Assistant  Commissioner 
making  the  assessment  and  by  the  Com- 
missioner in  the  appeal.  The  matter  has 
been  stated  at  some  length  in  the  order 
of  the  Assistant  CoramisBigger,  dated 
17th  December  1925,  makingnrae  assess- 
ment, a  copy  of  which  is  now  on  the  re- 
record  as  Ex.  A.  The  point  seems  to  be 
that  in  the  previous  year  cotton  business 
was  carried  on  in  the  name  of  Dongulal 
Ohisulal.  When  the  books  of  the  firm 
were  called  for,  Badhakisan  produced 
hooks  of  the  firm  of  Baghunathdas  Bam- 


pratap,  but  did  not  produce  the  books  of 
Dongulal  Ghisulal.  He  stated  that  he 
could  not  find  those  books  and  appears  to 
maintain  in  his  appeal  and  in  his  appli- 
cation to  this  Court  that  the  accounts  of 
Dongulal  Ghisulal  were  incorporated  in 
the  books  of  the  ma4n  firm  Bughuuabhdas 
Bampratap.  The  Assistant  Commissioner, 
however,  held  that  he  could  not  accept 
the  loss  of  Bs.  24,628-1-9  because  the 
closing  stock  and  the  sale  proceeds  of  the 
preceding  year  were  not  shown.  In  the 
appeal  the  Commissioner  also  held  that, 
as  the  accounts  of  the  business  in  ques- 
tion, i.  e.,  of  Dongulal  Ghisulal,  were  not 
produced,  it  could  not  be  known  whether 
there  was  any  opening  stook  from  the 
preceding  year  or  not.  The  Commissioner 
therefore  held  that  the  appellant  failed 
to  prove  that  he  sustained  this  loss,  and1 
did  not  allow  it. 

In  his  order  of  reference  the  Commis- 
sioner has  pointed  out  thab  the  grounds 
given  in  the  application  to  the  High 
Court  under  S.  66  (3)  of  the  Act  were 
distinct  from  the  grounds  given  in  the 
application  to  the  Commissioner  under 
S  66  (2),  and  contends  that  no  reference- 
upon  a  question  of  law  not  raised  by  the 
applicant  before  the  Commissioner  can  be 
obtained,  referring  in  this  connexion  to 
thie  (use  decided  by  this  Cjurt  in  Com- 
missioner  of  Income  tax ,  Nagpur  v.  Jai- 
narayan  Motiram  of  Shegaon  (1)  and  to 
the  else  decided  by  the  Madras  High  Court) 
In  the  matter  of  the  Income-tax  assess- 
ment of  P  Thiruvengada  Mudaliar  A.  I. 
B.  1928  Mad.  889,  decided  on  14th  De- 
cember 1927,  and  also  to  the  decision  of 
the  Allahabad  High  Court  In  the  matter 
of  Lall  Mai  Hardeodas  Cotton  Spinning 
Mills  p.  266  of  the  Income  tax  cases, 
Vol.  I  and  In  the  matter  of  Makham  Lai 
Bam  Sarup  (p.  416  of  Vol.  I  of  the  same 
reports).  The  question  whether  an  as- 
ses see  can  obtain  an  order  of  reference 
from  the  High  Court  upon  a  point  of  law 
uot  raised  in  his  application  to  the  Com- 
missioner under  S  66  (2)  of  the  Act  need 
not,  we  think,  be  gone  into  in  disposing 
of  the  present  reference,  because,  although 
the  grounds  given  in  the  application  to 
the  High  Court  were  different  in  form 
from  the  grounds  given  in  the  former  ap- 
plication to  the  Commissioner,  the  real 
point  at  issue  is  the  same,  viz.,  whether 
the  Assistant  Commissioner  was  right  in 

(1)  M.  J.  0.  No,  20-B  of  1927,  decided  on  80th 
Jane  1998. 
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disallowing  the  losses  amounting  do 
Be.  24,528-1-9  alleged  by  the  applicant 
Curing  the  year  under  assessment.  The 
question  of  the  interpretation  of  the 
Assistant  Commissioner's  order  does  not, 
iq  our  opinion  arise,  because  the  Assis- 
tant Commissioner's  ordor  is  really  clear 
and,  in  any  case,  the  order  of  the  Com- 
missioner when  deciding  the  appeal  is  as 
oledr  as  possible  and  can  leave  no  room 
for  doubt  that  the  losses  were  not  allowed 
bedause  they  were  held  to  be  not  proved, 
and  not  on  account  of  any  imaginary  pro- 
fits or  gains  which  were  supposed  to  have 
occurred  during  the  year  under  assess- 
ment or  the  previous  year. 

The  facts  of  the  case  are  simple  as 
stated  above  and,  in  our  opinion,  the  only 
point  of  law  involved  is  the  question  on 
whom  the  burden  of  proof  lies  to  prove 
losses  alleged  to  have  been  sustained  :  on 
the  party  alleging  the  losses  or  on  the 
Income-tax  Department.  The  Assistant 
Commissioner  and  the  Commissioner  con- 
tend that  the  burden  of  proving  losses  is 
upon  the  assessee,  who  alleges  them  ; 
whilst  the  argument  put  forward  by 
the  applicant  is  that  proving  losses 
is  proving  a  negative,  and  that  there- 
fore on  the  principle  of  the  ruling  in 
Bishnu  Pnya  Chowdhurani,  In  re  (2) 
the  burden  of  proving  the  negative 
should  nob  have  been  cast  upon  the  ap- 
plicant. This  contention  is,  in  our  opi- 
nion quite  incorrect.  There  is  a  conside- 
rable difference  between  proving  a 
negative,  i.  e. .proving  that  there  is  no 
income  during  a  year,  and  proving  that 
there  were,  as  a  matter  of  fact,  actual 
losses  incurred.  The  applicant  in  the 
present  case  has  not  denied  that  there 
was  income  during  the  year  under  assess- 
ment. He  has  admitted  income,  but  has 
pleaded  that  the  expenditure  exceeded 
the  income  and  that  a  loss  was  sustained. 
He,  however,  only  stated  the  figures  of 
purchases  and  sales,  and  when  asked  to 
give  the  opening  balance,  which  was 
surely  necessary  so  as  to  determine  the 
net  income  for  the  year,  he  has  failed  to 
do  BO.  We  consider  that,  when  once  in- 
come has  been  admitted,  the  burden  of 
proving  losses  is  upon  the  assessee  who 
alleges  them,  and  the  losses  cannot  be 
said  to  be  satisfactorily  proved  unless  all 
bhe  particulars  with  regard  to  them  are 
jlearly  shown;  and  a  very  important 
particular  wif.h  regard  to  such  losses 


(2)  A.  1.  K.  1924  Gal.  bS7=60  Oal.  907. 


must  be  always  the  opening  balance  at  thel 
beginning  of  the  financial  year  in  which) 
the  losses  are  said  to  have  occurred. 

Under  S.  24  (l),    Income-tax  Act,    an 
assessee  is  entitled  to  have  his  losses  set 
off  against  his  income  in   any    year,    but 
be  surely  cannot  claim  that  right   unless 
he  proves  the  losses;  and  the  losses   can- 
not, we  think,  be  held  to  be  satisfactorily 
proved  by  merely  showing  the  figures  for 
purchases  and  sales  during  the  year  with- 
out showing  the  opening  balance  in  band 
at  the  beginning  of  the  year.     Nor  are  we 
pressed  by  the  argument  that  in  the  pre- 
sent case  there  is  really  an  assessment  for 
additional  income  during   the    preceding 
year,  which  view    seems   to    have    been 
taken  by  Kinkhede,  A.  J.  C.,  in  his  order 
directing  the  Commissioner  to   state   the 
case.       The    income    for    the    preceding 
year  was  assessed  under  8.  23  (4)  of    the 
Act  as    the  assessee  did  not   produce   his 
books  of  accounts.  In  the  year  now  under 
review  books  were  produced,    but    it    has 
been  held    that    those    books,    although 
they  have  been  accepted    as    far   as   they 
go,  are  not  sufhcient  to   prove   the  losses 
alleged  lo  have   been    sustained    because 
the  opening  balance  has  not  been    shown. 
There  is  no  attempt   now   made    by  the 
Income-tax  Department  to  increase    the 
assessment  for  the  preceding  year,  nor  has 
any  action  been  taken  under  8.  34  of    the 
Act  with  regard  lo  the  previous  year.  All 
that  is  now  held  by  the   Income-tax   De- 
pirtment  is  that  during  the  year    under 
assessment  the  applicant   has    really   en- 
joyed income  considerably  more  thau  the 
income  shown,  because  the  losses   which 
be  has  alleged  in  his  cotton  business  have 
not  been  proved. 

The  actual  terms  of  the  reference  are: 

(1)  WAS  the   CommisBionor    of    Income-Ux 
right    in  interpreting  the   Assistant    Commis- 
sioner's order  to  mean  that  the    loss   WAN  not 
proved  notwithstanding   the  facts  diflcloaad  by 
the  Assistant  Commissionor'a  order  dated  17th 
December  1925  ? 

(2)  Was  the  Commissioner    of    Income- tax 
right  in  interpreting   the    Assistant    Commis- 
•ioner'fl  order  to  moan  that  no  imaginary  pro- 
fits from  a  supposed  stock  were  added  in  order 
to  Bet  off  the  loss  of    Rs.  24,528    sustained    by 
the  ABsessee  ? 

(3)  If  not,  was  not  the   addition    unjustified 
and  bad  in  IAW  as  baaed  on  mere   suspicion  or 
irregular  and  hearsay  information  in  the   case 
of  the  aBsessee'a   statement   denying   the   new 
and  imaginary  source  of  income  7 

With  regard  to  the  first,  we  are  of  opi- 
nion that  the  Commissioner  of  Income- 
tax  was  right  in  his  interpretation  of  the 
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Assistant;  Commissioner's  order.  In  para, 
.•2  of  his  order,  a  copy  of  which  is  filed 
.as  Ex.  B,  the  Commissioner  has  quoted 
A  passage  from  the  order  of  the  Assistant 
^Commissioner  and  has  then  pointed  out 
'that  there  was  some  slight  confusion  in 
the  latter  order.  The  Commissioner  has 
then  gone  on  to  show  that  the  assess- 
ment in  the  preceding  year  was  made 
Jinder  S.  23  (4),  as  accounts  were  not 
:shown,  and  in  the  year  under  assessment', 
as  the  opening  stock  had  not  been  shown, 
*he  Assistant  Commissioner  refused  to 
admit  the  loss  of  Rs.  24,588.  The  Com- 
missioner  has  further  explained  that  the 
addition  of  this  loss  to  the  income  re- 
turn is  not  really  an  assessment  of  addi- 
tional income  but  is  only  a  refusal  to 
accept  losses,  which  were  alleged,  but 
not  proved.  We  cannot  see  that  there 
is  anything  wrong  or  illegal  in  the  Com- 
missioner's interpretation  of  the  Assis- 
tant Commissioner's  order  or  in  his  find- 
ings. 

As  regards  the  second  question,  which 
is  largely  a  repetition  of  the  first,  we 
would  again  hold  that  no  imaginary  pro- 
fits from  a  supposed  stock  have  been  ad- 
ded either  by  the  Assistant  Commis- 
sioner's order  or  by  the  Commissioner's 
interpretation  thereof.  All  that  has 
been  held  in  both  orders  is  that,  as  the 
opening  stock  was  not  shown,  the  losses 
which  have  been  alleged  as  a  result  of 
the  sales  and  purchases  for  the  year 
under  assessment  could  not  be  allowed 
No  imaginary  profits  or  additional  in- 
come have  been  assessed.  The  figures  as 
given  by  the  assesses  have  been  accepted 
with  the  exception  that  the  losses  shown 
have  been  disallowed  as  not  proved. 

From  these  findings  it  follows  that  the 
addition  was  not  unjustified  or  bad  in 
law.  It  was  not  really  an  addition  of 
income,  but  only  a  refusal  to  allow  the 
alleged  losses.  Nor  has  it  been  shown 
that  these  losses  have  been  disallowed  on 
Account  of  any  hearsay  information,  and 
there  is  no  question  of  any  new  or  imagi- 
nary source  of  income.  All  that  has 
been  held  is  that  in  the  ordinary  cotton 
business,  which  was  admittedly  carried 
on  by  the  assessee,  the  losses  shown  have 
aot  been  'proved,  because  the  opening 
balance  at  the  beginning  of  the  year 
was  not  shown  and  only  sales  and  pur- 
chases during  the  year  were  shown, 

We  are  of  opinion,  then,  that  the  case 
now  stated  for  decision  should  be  an- 


swered as  indicated  above  and  that  there 
are  no  legal  grounds  for  interfering  with 
or  reducing  the  assessment  as  made  by 
th a  Commissioner  of  Income-tax.  Costa 
of  this  application  will  be  borne  by  the 
applicant.  We  fix  pleader's  fees  at 
Es.  300. 

K.N./B.K.          Answered  accordingly. 
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STAPLES,  A  J.  C. 

Gulabchand — Defendant  1 — Appellant, 
v. 

Seth  Chunmlal—  Plaintiff  —  Respon- 
dent. 

Second  Appeal  No  15  of  1928,  Deci- 
ded on  15th  March  1929,  against  decree 
of  Dist.  Judge,  Jubbulpore,  D/-  3rd 
October  1927,  in  Civil  Appeal  No,  87  of 
1927. 

(a)  Practice — Duty  of  Subordinate   Courti. 

Subordinate  Courts  are  bonud  to  follow  the 
published  rulinga  of  thoir  High  Court  and 
cannot  aat  up  thair  own  opinion  in  the  matter 
or  follow  the  rulings  oE  other  High  Courts 
which  express  a  contrary  view.  [P  158  C  1] 

#  (b)  Contract  Act,  S.  11— Contract  by 
minor  IB  void  and  the  minor  is  not  estopped 
from  pleading  his  minority  even  though  he 
falsely  represented  himself  of  age — Evidence 
Act.  S.  115. 

A  contract  entered  into  by  a  minor  is  void 
and  the  minor  is  not  estopped  from  pleading 
his  minority  as  a  bar  to  a  contract  entered  in- 
to by  him  even  though  he  had  falsely  repre- 
sented himself  to  be  oE  age  and  thereby  in- 
duced tho  other  party  to  enter  into  the  con- 
tract :  15  N.  L.  R.  149,  Foil.;  Levene  v. 
Brougham,  (1909)  25  T.L.R.  265  R.  Leslie  Ltd. 
v.  Shicll,  B  K.  B.  607  ;  26  Cat.  381  ;  30  Cal. 
539  ;.  38  Mad.  1071,  37  Mad  38  ,  A.  I.  -R. 
1927  Rang.  108,  A.  I.  R.  1927  Pat.  271,  Ref. 
21  Bom.  198  ;  41  Bom.  480;  A.  I.  R. 
1923  Bom.  169,  not  Foil.;  A.I.  R.  1928  Lah. 
60rJ  (F.B.),  Appr.\  1  Lah.  389=591.0.  399, 
Overruled  by  A.  I.  R.  1928  Lah.  609,  and  15  C. 
W.  N.  239,  Diss.  from  in  20  C.  W.  N  418. 

[P  158  C  1] 

(c)  Contract  Act.  S.  65 — Minor  — Equita- 
ble relief. 

Where  a  minor  by  fraudulent  representa- 
tion obtained  a  specific  object  or  property,  he 
can  bo  ordered  to  make  restitution  upon  the 
contract  being  declared  void  ;  but  when  only 
money  has  been  lent,  no  decree  can  ba  passed 
against  the  minor  on  the  contract  of  loan  or 
for  money  had  and  received  foe  his  use  : 
41  L.T.  378,  R.  Leslie  Ltd.  v.  Shill  3  K.B.  607; 
15  N.  L.  R.  149  ;  A.  I.  R.  1923  Nag.  609, 
Ref.  Stocks  v.  Wilson,  2  K.  B.  235,  Ref. 

Where  In  a  suit  on  a  bond  executed  by  a 
minor,  on  fraudulent  representation  that  be 
had  attained  majority,  in  satisfaction  of  the 
debt  due  on  old  bonds  executed  on  his  behalf 
by  his  guardian,  it  is  found  that  the  old  debts 
were  not  for  legal  necessity: 
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Held  :  that  (he  creditor  is  not  entitled  to 
claim  return  of  the  old  bonds  in  satisfaction 
of  whioh  the  new  bond  was  given  by  tho 
minor  nor  to  a  return  of  the  ornaments,  be- 
longing to  the  minor,  pleaded  as  security  in 
respect  of  the  old  debts  and  returned  to  the 
minor  when  he  executed  the  new  bond  in 
suit.  [P  160  0  3] 

N.  Q.  Base— for  Appellant. 

M .  B.  Niyogi — for  Respondent. 

Judgment.— The  respondent  Chunni- 
la.1  brought  a  suit  against  the  appellant 
Gufabchand,  his  mother  Mt.  Goridulaiya 
and  a  third  party  Khalaksingh  upon  a 
bond,  executed  by  the  appellant  Gulab- 
ohand,  and  on  previous  accounts.  The 
trial  Court  passed  a  decree  for  the  claim 
against  the  appellant  only,  discharging 
the  other  two  defendants.  An  appeal 
preferred  by  Gula.boha.nd  was  dismissed 
by  the  District  Judge  and  he  now  ap- 
peals to  this  Court.  The  facts  of  the 
case  are  for  the  most  pa.rt  admitted,  and 
the  only  question  to  be  decided  in  the 
appeal  is  whether  the  appellant  is  estop- 
ped from  pleading  minority  as  a  defence 
to  the  claim,  as  he  had  represented  him- 
self to  be  of  full  age  when  he  signed  the 
bond  in  suit. 

The  dealings  between  the  parties 
began  in  July  1918  and  continued  up  till 
1920.  All  these  dealings  were  effected 
by  the  mother  Mt  Goridulaiya  as  guar- 
dian of  her  son  Gulabchand,  and  it  is 
alleged  that  Khalaksingh,  who  was  her 
agent,  also  took  part  in  the  transactions. 
In  August  1922  the  accounts  between  the 
parties  were  made  up  and  then  the  bond 
in  suit  (Ex.  P  l),  dated  7th  Angust 
1922,  was  executed  by  Gulabohand  in 
his  own  name  for  the  amount  due  on  the 
previous  bonds  and  pledges  and  for  a 
further  sum  of  Bs.  214-3-6  taken  in  cash, 
the  total  coming  to  Rs.  1,575.  The  res- 
pondent alleged  that  Gulabohand  and 
the  other  defendants  reap  resented  to  him 
that  Gulabohand  had  attained  majority 
and  was  looking  after  his  own  busi- 
ness and  therefore  he  had  the  bond  ex- 
ecuted by  Gulabchand  in  his  own  nime 
and  nob  by  his  guardian.  Gulabohand 
denied  any  such  representation  on  his 
part,  but  both  the  Courts  below  have 
held  that  the  representation  was  made 
and  that  on  that  representation  the 
respondent  took  the  bond  from  Gulab- 
ohand. As  regards  Gulabohand's  mi- 
nority it  is  to  be  noted  that  it  has  been 
proved  that  he  was  born  on  20th  April 
1903  and  therefore  was  over  19  years 


at  the  time  the  bond  was  executed,  Hia 
estate,  however,  had  been  taken  under 
management  under  the  Guardian  and 
Wards  Act  and  Goridulaiya  had  been 
appointed  guardian  of  the  property  and 
person  of  the  minor  by  the  District 
Judge  on  1st  April  1910.  The  minor 
was  not  discharged  until  21st  Novem- 
ber 1923  when  the  District  Judge  found 
that  he  appeared  to  be  21  years  of  age 
and  capable  of  managing  his  affairs 
Under  S.  3,  Indian  Majority  Act,  the  or- 
dinary age  of  majority  is  18  years,  but 
in  the  case  of  a  person  for  whom  a  guar- 
dian has  been  appointed  under  the  Guar- 
dian and  Wards  Act  the  age  of  majority 
is  21  years.  It  appears  then  that  Gulab- 
ohand had  not  even  attained  the  age  of 
2L  when  he  was  discharged  by  the  Dis- 
trict Judge,  and  that  he  was  only  19 
and  was  still  a  ward  under  the  Act  when 
he  executed  the  bond  in  suit.  There 
can  be  no  doubt  then  that  he  was  a  minor 
at  the  time  the  bond  was  executed,  and 
this  has  been  found  by  both  the  Courts 
below. 

As  already  noted  above,  however,  both 
the  -lower  Courts  have  held  that,  al- 
though a  minor  at  the  time  of  the  ex- 
ecution of  the  bond,  Gulabohand  is  now 
estopped  from  pleading  his  minority  as 
he  had  represented  himself  to  be  a  major, 
and  on  that  representation  the  execu- 
tion of  the  bond  was  accepted  by  the 
respondent  It  is  now  to  be  determined 
whether  this  view  of  the  law,  whioh 
has  been  taken,  is  correct. 

The  first  point  to  be  borne  in  mind  is 
that  there  is  a  published  ruling  of  this 
Court  in  Mt.  Muliabai  v.  Garud  (l)  in 
which  the  view  has  been  expressed,  fol- 
lowing the  decisions  in  Mahommed 
Syedol  Ariffin  v.  Yeoh  Ooi  Gark  and 
B.  Leslie,  Ltd.  v.  Shi  ell  (3),  that  an  in- 
fant who  had  obtained  money  by  falsely 
representing  his  age  would  not  be  liable 
on  a  contract,  nor  would  he  be  liable  for 
money  had  and  received.  The  lower 
appellate  Court  has  referred  to  this  rul- 
ing in  para  13  of  its  judgment  and  haa 
brushed  it  aside  somewhat  hastily  on 
the  ground  that  the  discussion  of  the, 
point  of  estoppel  in  the  case  reftlly  only 
amounted  to  obter  dicta.  I  would  draw 


(1)  [1919]~i5  N.~L.  R.  149^5ST~6~.  65.  ' 

(2)  A.  I.   R.    1916   P.   G.   242=48  I.    A.   256 

(P.O.). 

(3)  [1914]   3    K.    B.    607=83    L.    J.    K.    B 
1145=30  T.  L.  B.  460=58  S.  J.  458=111, 
L,  T.  106. 
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the  attention  of  the  learned  Diabriot 
Judge  t-3  the  faot  that  ho  is  bound  to 
follow  the  publishel  rulings  of  thUOourt 
and  may  not  Bet  up  his  own  opinion  ia 
the  matter  or  follow  the  rulings  of  other 
High  Courts,  which  express  a  contrary 
view.  I  would  also  differ  from  the  view 
oxpreesel  by  the  District  Judge  that  the 
discussion  of  the  question  of  the  ea bop- 
pel  unlerB  116,  Evidence  Act,  WAS  in 
any  ssiae  an  obiter  dioburn  in  the  o*se 
referred  to  In  th.ifc  cue,  us  in  the  pre- 
sent oise,  the  question  of  eatoppal  hid 
been  directly  ple^doi;  and,  though  as  a 
matter  of  fact,  the  finding  of  the  lower 
appellate  Court  there  was  that  t  he-mi  nor 
had  nob  falsely  represented  himself  bo 
be  of  ago,  misrepresentation  had  been 
distinctly  ple\ded  and  was  again  urged 
in  sooond  appeal  I  would  therefore 
atriotly  dr.\w  the  attention  of  the  Dis- 
trict Judge  to  the  published  ruling  and 
to  the  obligation,  under  which  he  rests, 
of  following  such  rulings  in  future. 

Ap.irb  from  this,  I  am  of  opinion  that 
the  view  expressed  in  Aft.  Muliabai  v. 
Garud  (l)  is  correct,  and  I  BOG  no  reason 
whatever  to  differ  'from  it.  The  Uw  of 
estoppel  is  the  s&nis  in  India  as  in 
England,  and  it  may  be  laid  down  as  a 
general  rule  th*t,  where  there  is  a  do- 
finite  piece  of  statute  law,  suoh  as  8  11, 
Contract  Act,  it  would  not  be  defeated 
by  a  rule  of  evidence  suoh  as  3  116,  Evi- 
dence Act  In  England  it  his  been  dis- 
tinctly held  that  in  such  a  case  a  minor, 
who  falsely  represents  himself  to  be  of 
fall  age,  will  not  be  liable)  on  the  con- 
tract, nor  will  he  be  liable  to  refund 
money  obtained  on  the  contact.  I  would 
refer  to  the  oises  of  Lcvene  v.  Brougham 

(4)  and   R.   Leslie,    Ltd    v     SkicU  (3) 
The  same  view  has  been  taken   in   India 
in  Brahmo  Dutt  v    Dharmo   Das  Ohose 

(5)  anl   Mohon   Bibi  v.    Dharmo  Das 
Gkose  (6).     It  ia  true  fchit   the   Calcutta 
ruling    in    Brahmo    Dutt     v.    Dharmo 
Das  Ghou  (5)  was  passed  on  an  interpre- 
Ution  of   the  word   "person11    in  S.   115, 
Evidence  Act,  which  o±n    hardly   be  sus- 
tained ;    but  even  if  that  interpretation 
be  given  up  the  view  may  still  be   held 
bhat  a  minor  is  not  estopped  from  plead- 
ing   his   minority   when  he   has  enterei 
into  a  contract  misrepresenting  himself 

4)  [1909J  85  T.  L.  R,  265=533.7/843. 

5)  L18^9J  86  CM.  391. 

6)  [1903J  30  0*1.  039=301.  A.  1 14=9  S»r. 

874  (P.O.). 


to  be  of  fall  age.  The  Mains,  Bingoou 
and  Pitna  High  Courts  have  also  repelled 
the  plea  of  estoppel  ia  suoh  cases  I 
would  refer  to  Vaikuntarama  Piliai  T. 
Authimoolam  GheUiar  (7),  Arumugam 
Chetti  v.  7eltaiGhami  Teuan  (8),  Maung 
Tin  v.  Ma  Lun  (9jaad  Ganganand  Singk 
v.  Rameshwar  (10).  The  Bombay  High 
Court,  on  the  other  hand,  has  taken  the 
contrary  view  ani  has  held  that  a  minor 
would  be  estopped  from  pleading  his 
minority  whan  he  entered  inbo  a  contract 
by  misrepresenting  himself  to  be  of  fall 
age.  I  would  refer  to  Ganeih  Lola  v. 
Bapu  (11),  Dadasfihsb  Dasrathrao  v. 
Bai  Naham  (12)  and  Jasraj  Baitimal  v. 
Sadashtu  Makadcv  (13).  The  lower  ap- 
pellate Court  has  relied  principally  on 
Surendra  Nath  Ron  v.  Krishna  Sakhi 
Dast  (U)  aad  Wannda  Ram  v.  Sita 
Ram  (15)  Both  those  oises  have  this 
similarity  to  the  present  case  that  the 
minor  was  over  19  ye&rs  of  age,  bub  was 
only  a  minor  as  a  guirlun  hid  been  ap- 
pointed under  the  Guirdi&n  and  Wards 
Act  I  do  not,  however,  think  that  that 
point  makes  any  difference,  and  the  fact 
that  minority  is  eitaadai  in  the  cise  of  a 
person  for  wboru  a  guardian  has  been  ap- 
pointed under  the  Guirdun  ani  Wards 
Act  does  not  reader  him  any  the  less  a 
minor  for  the  purposa  of  entering  into  a 
contrast  under  8.  11,  Contract  Act.  As 
regards  the  two  oases  relied  upon  by  the 
lower  appellate  Court,  I  wjuld  point  out 
that  Surendra  Nath  Boy  v.  Krishna 
Sakhi  Dasi  (14)  appears  to  have  been 
dissented  from  in  Oolam  Abdin  v  Ham 
Chandra  (16).  whilst  Wasinda  Ram  T. 
Sita  Ram  (15)  must  be  held  to  be  defi- 
nitely overruled  by  the  recent  case  of 
KhanOul  v.  Lakha  Stngh  (17).  In  the 
latter  o*se,  where  the  matter  has  been 
deilt  with  most  exhaustively  and  all  the 
authorities  have  been  reviewed,  it  has 
been  held  by  all  the  Juiges  constituting 
a  Full  Bench  that  a  minor  is  not  estopped 
(7)  [ULdj  dd  Mid.  li>7i= Jd  X.O.  7JJ— -id  tf, 

L  J.  6U. 
(B)  [1914]  37  M»d.  35=21  M.L  J.  1077=18  I, 

o.  5ea±=(i9ii)  a  M.NV.N.  4si, 

(9)  A.I.R.  UJ7  Ring.  1J). 

(10)  A.M.  Uil  Pat.  27L=s8  Pat.  9 S3, 

(11)  [13J7]  2L  Bora.  193. 

(12)  [1J17J  41  Bom.  4SJ=4L  1,0.  183-13  Boa. 
L.B.  (161. 

(13)  A  I,R.  1923  Bom.  16J— 46  Bom.  197. 

U4)  [i9uj  150.W.N.  aaj^a  i.o.  no=is  a, 

L.  J.  229. 

(L5)  [19201  1  Lih.  8S1^i)9  I.O.  393. 
(16|  [1916 J  80  O.W.N.  410=339  I.O.  38Q. 
(17)  A.I.B.  1988  Lab,  60^=9  Lnh.  701  (F.B.). 
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Irom  pleading  his  miaority  to  avoid  a 
oontraot  even  tboagii  he  has  falsely  re- 
presented  bimaalf  to  be  a  imjar  anl  hfl.9 
thereby  indaoel  the  other  pirty  to  enter 
into  tbe  ojntraot.  I  would  say  thit  I  am 
in  fall  aad  raspaotful  agreement  with  tbe 
judgment  of  Sir  S^ndi  Gil,  C.  J.,  as  re- 
gard a  8.  IL5,  Evidence  Aot,  aai  tbe  quea. 
tion  of  estoppel.  It  baa  thus  been  defi- 
nitely decide!  in  England  that  a  minor 
ia  not  estoppel  and  oan  pleal  bis  minority 
to  avoid  a  ojntract  evan  though  he  hai 
falaely  misrepresented  bia  a^a  &t  the  time 
of  tbe  cnntriot ;  anl  ia  Enlia  tho  biUnao 
of  authority  ia  strongly  in  favour  of  the 
aame  view.  I  would  therefore  again 
affirm  what  has  beea  hold  in  Sit  Mvlia- 
bai  v.  Oarud  (l),  thab  a  minor  is  not 
BatoppaJ  from  pleading  bia  minority  ua  a 
bar  to  a  ojntraot  enterel  into  even  though 
he  hid  falsely  represented  himself  to  be 
of  age  and  thereby  induced  the  other 
party  to  eater  into  the  contract. 

Tne  question,  however,  of  equitable  re- 
lief that  may  bo  awarded  agiinst  a 
minor,  even  though  tha  osntraot  is  hold 
to  be  void,  is  one  thtt  arises  and  presents 
considerable  difficulty.  In  Mt.  Mulia- 
bai  v.  Qarud  (L)  (at  152)  the  following 
passage  occurs  and  then  a  passage  ia 
quoted  from  /?.  Leslie,  Ltd  v.  Skiell  (3): 
"A  diBjlnotion  rauita  ba  drawn,  of  aouria  bo- 
wee  a  A  OABB  like  the  preient  where  caih  paseed 
aad  a  oaie  la  which  particular  property  e.  g., 
»  horao  or  a  motor  oar  paaaed  to  a  minor.  In 
the  UUor  Glass  of  ouaei  where  roaUtvifcioa  ii 
poiiible,  itoaa,  of  aourae,  ba  deoraed  bv  the 
Ooirt,  But  the  poiltioa  (a  eatirely  dlrforaab 
when  msre  moaoy  pAaaaa.11 

There  have  been  a  number  of  decisions 
on  this  point  in  England  which  are  re- 
viewed in  tbe  judgment  of  Sir  Shadi  Lai, 
0.  J.,  and  Tek  Oband,  J.  in  Kkan  Out  v. 
Ltkka  Singh,  (17)  It  aeems  that  it 
would  be  difficult,  if  not  absolutely  im- 
possible, to  reconcile  all  the  decisions, 
bat  the  principle  would  seem  to  be  that, 
on  the  contract  failing  and  being  declared 
void  by  reason  of  tbe  minority  of  one 
party,  the  parties  should  be  put,  aa  far 
ae  possible,  in  the  at  ltd*  quo  ante 
at  the  time  of  the  contract.  Where, 
however,  the  contract  consists  merely 
of  a  loin  of  money  it  ia  difficult  to 
aoe  how  the  parties  oan  be  pub 
back  into  their  respective  positions  prior 
to  their  contract  etoept  by  a  return 
of  the  money.  My  opinion,  however, 
ia  that  suob  a  return  or  refund  can- 
not be  made  against  the  minor  defendant 


apart  from  the  contract;  nor  oan  the  tort, 
if  any  of  the  fraudulent  misrepresentation 
be  distinguished  from  the  contract.  Sir 
Sbadi  Lai,  G.  J  ,  has  held  that  the  equi- 
table relief  may  take  the  form  of  a  refund 
of  money  borrowed  under  tbe  contract, 
but  I  would  respectfully  differ  from  that 
view  and  prefer  to  follow  the  difisenbuig 
judgment  of  Harriaonp  J,,  on  this  point. 
This  is'the  view  that  baa  been  taken  in 
Mt.Mnlia,baiv  Garud  (l).  Following 
tho  view  expressed  in  that  case  I  would 
hold  that  a  contract  entered  into  with  a 
minor  is  void  n,b  initio,  and  that  tho 
question  of  rescinding  tho  contract  under 
S.  33,  or  of  oinoolling  the  instrument 
under  S.  41,  Specific  Belief  Act,  does  not 
really  arise  in  such  oases,  and  DO  relief 
o^n,  therefore,  be  granted  under  either 
of  those  sections. 

The  only  relief,  therefore,  wbiob  the 
Court  could  grant  in  such  (use  would  be 
an  equitable  relief  and,  in  particular,  aa 
already  indicated  in  Mt.  Muliabai  v. 
Qarud  (L),  where  specific  property  baa 
been  fcukon  by  a  minor,  restitution  can  ba 
decreed  by  the  Oourt  In  Lempnere  v. 
Lange  (L8),  a  lease  entered  into  by  a 
minor,  of  a  furnished  house  was  declared 
to  be  void  and  the  minor  WAS  ordered  to 
give  back  immediate  possession  to  tha 
owner,  and  an  injunction  was  aUo  granted 
to  restrain  him  from  taking  away  any  of 
tbe  furniture  in  tbe  house.  Stocks  v. 
Wilson  (19),  went  further  and  bold  that 
a  minor  defendant,  who  ha>d  pure  ha  sod 
furniture  from  the  plaintiff  by  represent- 
ing that  he  waa  of  full  age,  WAS  bouni 
not  only  to  restore  tbe  furniture  but  oven 
to  account  for  sums  receive  1  by  him  by 
aile  of  the  furniture:  that  is,  it  was  held 
that  not  only  should  the  furniture  be  re- 
covered from  the  poaaoasion  of  tbe  minor 
but  that,  aa  he  had  disposed  of  the  furni- 
ture, tbe  sile  proceeds  alao  oiuld  bo  fol- 
lowed. Thia  aeema,  in  my  opinion,  diffi- 
cult to  distinguish  in  some  respects  from 
a  case  where  money  has  been  borrowed, 
though  in  B.  Leslie  Ltd  v.  Skiell  (3), 
it  was  clearly  held  that  tbe  money  could 
not  be  followed  and  that  the  plaintiff, 
who  hid  lent  money  on  a  fruiiulent  re- 
presentation to  a  minor,  could  neither 
oUiin  damages  nor  sue  for  money  had  and 
Thia  point,  however,  need  not 


3>=H  ti  J.  K.  B.  59  9  r 
109  L.  T,  834, 


W.  B.  879. 
(19)  [1913]  2  K.  B 
80  BlAftioa.  1*3 
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be  pressed  and  it  will  be -sufficient  to 
hold  that,  where  a  minor  by  fraudulent 
representation  has  obtained  a  specific 
object  or  property,  he  can  be  ordered  to 
make  restitution  upon  the  contract  being 
declared  void,  though,  when  only  money 
has  been  lent,  no  decree  can  be  passed 
against  the  minor  either  on  the  contract 
of  loan  or  for  money  had  and  received  to 
his  use. 

In  the  present  case  it  is  claimed  that, 
if  the  bond  fails  by  reajaon  of  the  appel- 
lant's minority,  the  appellant  not  being 
estopped  from  pleading  minority,  an  equi- 
table relief  should  be  decreed  against  the 
appellant  and  that  the  appellant  should 
be  ordered  to  make  restitution  with  re- 
gard to  any  benefit  which  has  accrued  to 
him  on  the  void  contract.  It  was  argued 
that  the  benefit  to  the  appellant  consisted 
of  the  extinction  and  cancellation  of  the 
former  bonds  executed  by  his  guardian 
and  the  actual  return  of  ornaments  that 
had  been  pledged  to  the  respondent  Chun- 
nilal.  As  regards  the  first  point,  viz,,  the 
cancellation  of  the  prior  bonds,  it  is  I 
think  clear  that  no  relief  can  now  be 
grantei.  Even  if  the  old  bonds  have 
been  delivered  to  the  appellant,  as  stated 
in  para.  3  (A)  of  the  plaint,  all  that 
could  be  ordered  would  be  that  the  appel- 
lant should  restore  those  bonds  to  the 
respondent  Chunnilal;  but  even  if  those 
bonds  could,  as  a  matter  of  fact,  now  be 
recovered  from  the  appellant,  it  is  clear 
that  the  claim  upon  those  bonds  would 
now  be  long  time  barred  and  the  bonds 
themselves  would  be  worthless.  An  order, 
therefore,  directing  the  appellant  to  re- 
turn the  old  bonds  to  the  respondent 
Chunnilal  would  be  of  no  avail. 

As  regards  the  ornaments,  too,  there 
is,  I  think,  considerable  difficulty.  It  19 
true  that  the  respondent  has  led  evidence 
to  prove  that  at  the  time  of  the  execu- 
tion of  the  bond  (Ex  P-l)  the  pledged 
ornaments  were  returned  to  the  appellant, 
but  I  hardly  think  it  can  be  said  that 
those  ornaments  were  properly  obtained 
by  the  appellant  by  fraudulent  misrepre- 
sentation. In  the  first  place,  the  orna- 
ments admittedly  belonged  to  the  appel- 
lant hfmself  and  were  only  pledged  with 
the  respondent  and  they  were  returned 
to  the  appellant  upon  the  fresh  bond 
(Ex,  P-l)  being  executed  The  appellant 
then  got  back  his  own  property,  and  I 
am  very  doubtful  whether  he  can  now  be 
ordered  to  make  restitution  by  again  re- 


turning that  property,  which  bad  been 
pledged  to  the  respondent.  Nor  do  I 
think  that  Ghunnilal  has  really  any  very 
strong,  claim  in  equity.  He  had  bonds 
executed  by  the  appellant's  guardian,  but 
instead  of  choosing  to  sue  upon  those 
bonds,  possibly  because  he  may  have 
thought  that  the  appellant  would  not  be 
liable,  as  legal  necessity  could  not  be 
proved,  he  elected  to  get  a  fresh  bond 
executed  by  the  appellant  himself  think- 
ing that  by  so  doing  the  question  of  the 
appellant's  liability  could  not  then  be 
disputed.  It  would  seem,  therefore,  that 
in  equity  Chunnilal  could  have  no 
stronger  claim  upon  the  fresh  bond  than 
he  could  upon  the  original  bonds,  and  his 
case  cannot  be  strengthened  by  the  fact 
that  the  fresh  bond  has  been  declared 
void  by  reason  of  the  appellant's  mino- 
rity. It  may  be  noted  that  the  trial 
Court  on  issue  4  (a)  has  found  that  the 
amount  due  under  (Ex.  P-l)  was  due 
under  old  accounts,  but  that  the  old  debt' 
was  not  borrowed  for  legal  necessity  or 
for  the  benefit  of  the  minor.  That  find- 
ing has  not]  as  far  as  I  see,  been  chal- 
lenged, nor  has  the  respondent  put  for- 
ward any  cross-objection  with  regard  to 
it.  The  finding  then  will  stand  and  on 
that  finding  it  is  clear  that  the  appellant 
Gulabchand  would  not  be  liable  upon  the 
old  bonds;  nor  could  Chunnilal  withhold 
the  ornaments  belonging  to  the  appellant 
that  had  been  pledged  to  him  on  those 
old  bonds  I  am  of  opinion  that  even  in 
equity  no  relief  can  be  given  to  the  res- 
pondent. 

The  defendants  Mt.  Goridulaiya  and 
Khalaksingh  were  discharged  by  the  triaj 
Court  and  no  attempt  has  been  made  ,to 
hold  them  liable  either  in  the  first  or  in 
the  second  appeal.  No  decree  can  now 
be  passed  against  them,  as  the  former 
bonds,  even  if  they  could  be  produced, 
would  be  now  time  barred,  as  already 
stated  above.  The  claim  on  the  bond 
(Ex.  P-l)  must  fail  by  reason  of  Gulab- 
ohand's  minority  and  no  claim  can  now 
be  put  forward  on  the  strength  of  the  old 
bonds.  As  a  result,  the  appeal  must 
succeed.  I  set  aside  the  decree  of  the 
Courts  below  and  instead  pass  a  decree 
dismissing  the  suit  of  the  plaintiff-res* 
pondent  Chunnilal.  Chunnilal  will  bear 
all  costs  of  the  appeals  in  both  Courts 
and  also  of  the  original  suit. 

E.N./R.E.  Appeal  allowed. 
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SUBHEDAR,  A.  J.  G. 

Manji  Jairam  Bhate — Applicant. 
v. 

Kalekhan  and  others — Non-Applicants. 

Criminal  Revn.  No.  292-B  of  1928,  De- 
cided  on  5th  March  1929,  on  report  by 
Sess.  Judge,  Akola. 

*  Criminal  P.  C,,  S.  403  (4)—  Persons 
jointly  tried— Some  acquitted  and  some  con- 
victed— Appeal  againit  conviction  but  no 
appeal  against  acquittal —  Appellate  Court 
declaring  trial  as  void  and  ordering  fresh 
trial — Acquittal  also  becomes  void — Persons, 
acquitted  can  be  tried  for  any  other  offence 
— Any  person  added  at  the  fresh  trial  is  not 
affected  by  previous  acquittals  of  some  ac- 
cused. 

On  A  complaint;  against  11  persona,  the 
Magistrate  tried  thorn  for  offences  under  Sa. 
147  and  379,  I.  P.  G.  He  acquitted  5  of  them 
and  convicted  under  S.  147  the  remaining  (3 
who  appealed  to  the  Addl.  Seas.  Judge, 
In  the  appeal  it  WAS  held  that  the  Magistrate 
had  no  jurisdiction  and  the  whole  trial  was 
void.  A  retrial  before  a  competent  Court  was 
ordered.  At  the  fresh  trial,  the  complainant 
applied  for  processes  to  be  issued  against  the 
5  accused  acquitted  at  the  original  trial.  On 
the  Magistrate's  refusal,  ho  filed  a  fresh  com- 
plaint undar  S.  396,  I.  P,  C.f  adding  one 
more  accused.  The  Magistrate  summarily 
rejected  the  complaint  on  Che  ground  that  it 
could  not  b3  entertained  as  tha  acquittal  of 
the  parsons  named  in  the  complaint  had  not 
been  set  aside. 

Held  :  that  as  the  whole  trial  was  held  to 
be  without  jurisdiction  arid  void,  the  acquittal 
of  the  non-applicants  was  also  void.[P  102  Cl] 

Held  further  .  that  a  person  acquitted  or  con- 
victed of  any  offence  may,  notwithstanding 
s-uch  anquittalnpr  conviction,  be  subsequently 
charged  with  and  tried  for  any  other 
offence  which  ho  may  have  committed,  if  the 
Court,  by  which  he  was  first  tried,  was  nob 
compotenfc  to  try  the  offence  with  which  he  is 
subsequently  charged  :  7  Mad.  557,  Ref. 

[P  102  C  1] 

G.   G.  Hati.alne  and  V.  D.  Sindekar — 
for  Applicant. 

M.  R.  Bobde — for  Non- Applicants. 

Order. — This  is  a  reference  by  the 
learned  Sessions  Judge,  Akola  The  faots 
are  briefly  these  :  On  a  complaint  by 
one  Manji  Bhate,  eleven  persona  were 
tried  by  Mr  J.  E  Solomon,  a  Subordi- 
nate Judge  exercising  the  powers  of 
a  1st  Glass  Magistrate  at  Akola  for 
offences  under  Ss  147  and  379,  I.  P.  C. 
The  trial  resulted  in  the  conviction  of 
accused  1,  3,  6,  7,  9  and  10  of  an  of- 
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fence  under  S.  147  and  in  the  acquittal 
of  the  remaining  five  accused.  The  con- 
victed persons  preferred  an  appeal  which 
was  heard  and  disposed  of  by  Mr.  M.  A. 
Amraotkar,  Additional  Sessions  Judge, 
Akola,  who  set  aside  the  convictions  on 
the  ground  that  inasmuch  as  the  evi- 
dence recorded  at  the  trial  disclosed  an 
offence  of  dacoity,  an  offence  admittedly 
not  triable  by  Mr.  Solomon,  the  whole 
trial  was  without  jurisdiction  and  void. 
Accordingly  the  learned  Additional  Ses- 
sions Judge  directed  a  retrial  of  the  ap- 
pellants before  him  in  the  Court  of  a 
Magistrate  of  the  1st  Class  who  also 
exercised  the  powers  under  S.  30,  Crimi- 
nal P.  C. 

The  fresh  trial  accordingly  proceeded 
in  the  Court  of  Mr.  M  A.  Subhankhan 
and  an  application  was  put  in  by  the 
complainant  on  3rd  October  1928  asking 
for  processes  to  be  issued  also  against 
the  five  persons  who  were  acquitted  at 
the  original  trial.  The  learned  Magis- 
trate, however,  rejected  the  application 
on  the  ground  that  since  there  was  no 
appeal  preferred  against  their  acquittal, 
these  acquitted  persons  could  not  be 
retried  in  spite  of  the  fact  that  the  ori- 
ginal trial  was  held  to  have  been  void. 
This  order  was  passed  on  3rd  October 
1928. 

The  complainant  then  presented  a  fresh 
complaint  on  18th  October  1928  before 
the  same  Magistrate  against  the  afore- 
said five  accused,  who  were  acquitted  at 
the  original  trial,  and  another  new  per- 
son by  name  Chagganlal  and  prayed  for 
their  trial  of  an  offence  under  S.  395§ 
I.  P.  C.  On  the  next  day  the  learned 
Magistrate  without  registering  the  case 
and  without  any  examination  of  the  com- 
plainant passed  the  following  order  : 

"As  these  accused  were  already  acquitted 
of  the  offence  and  as  that  acquittal  has  not 
been  yet  set  aside,  it  is  impossible  in  law  to 
entertain  this  fresh  complaint.  The  com- 
plaint is  therefore  returned  to  the  complain- 
ant." 

Against  this  order  the  complainant 
moved  the  Sessions  Judge,  Akola,  in 
revision,  and  the  learned  Judge  has  made 
the  present  reference  to  this  Court  under 
S.  438,  Civil  P.  C  with  a  recommenda- 
tion that  the  Magistrate  should  be 
directed  to  entertain  the  complaint  This 
reference  has  been  registered  in  this 
Court  as  a  criminal  revision  and  the 
complainant  is  described  as  an  appli- 
cant and  the  six  persons  who  figure  as 
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accused  in  the  petition,  of  the  complai- 
nant, dated  18th  Ootober  1928  as  non- 
applicants. 

In  showing  cause  against  the  said  re- 
commendation of  the  Sessions  Judge  the 
learned  advocate  for  the  non-applioants 
urged  that  since  his  clients  were  not 
parties  to  the  criminal  appeal  preferred 
by  the  convicted  persons  the  Additional 
Sessions  Judge,  Akola,  the  findings 
given  in  the  appellate  judgment  are  not 
binding  upon  them  and  that  the  order 
of  acquittal  of  offences  under  Ss.  117  and 
379, 1.  P  C.  passed  by  Mr.  Solomon  was 
a  bar  to  their  prosecution  for  an  offence 
of  dacoity  on  the  same  facts.  I  have  no 
doubt  that  the  above  contention  is  not 
sound  and  that  the  view  taken  by  the 
learned  Sessions  Judge  on  the  facts  stated 
above  is  a  perfectly  correct  one.  When 
once  it  was  held  that  the  original  trial 
by  Mr.  Solomon  was  void  as  being  with- 
out jurisdiction  even  the  acquittal  of  the 
first  five  non-applicants  went  also  by 
the  board. 

The  words  of  S.  403  (l),  Criminal  P 
C.,  leave  no  room  for  doubt  that  it  is 
only  when  a  person  who  has  been  tried 
by  a  Court  of  competent  jurisdiction  for 
an  offence  and  acquitted  of  such  offence 
that  he  could  not  be  retried  for  the 
same  offence  so  long  as  the  acquittal 
remains  in  force.  Sub-S.  (4)  of  the 
section  is  clearer  still  for  it  says 
that  a  person  acquitted  or  convicted  of 
any  offence  may  notwithstanding 
such  acquittal  or  conviction  be  sub- 
sequently charged  with  and  tried  for 
any  other  offence  which  he  may  have 
committed  if  the  Court  by  which  ha 
was  first  tried  was  not  competent  to  try 
the  offence  with  which  he  is  subse- 
quently charged.  The  case  of  Viran- 
kutti  v  Chiyamu  (l)  quoted  by  the 
learned  Sessions  Judge  in  his  order  is  a 
sufficient  authority  for  the  above  pro- 
position. In  the  present  case  there  was 
admittedly  no  trial  before  Mr.  Solomon 
for  offence  under  S.  395,  I.  P.  C.,  and  it 
is  conceded  that  he  [had  no  jurisdiction 
to  hold  a  trial  for  such  an  offence.  It 
was  on  this  account  that  the  trial  held 
by  Mr.  Solomon  was  held  by  the  learned 
Additional  Sessions  Judge  to  have  been 
without  jurisdiction  and  void.  More- 
over, as  the  learned  Sessions  Judge 
points  out  along  with  the  non-applioants 
who  is  figured  as  accused  at  the  last 

1   U8B4]  7  Mad,  557, 


trial,  there  is  another  aoouaed  added  in 
the  new  complaint  and  no  order  of  pre- 
vious acquittal  stands  as  a  bar  against 
him. 

I,  therefore,  hold  that  the  previous  ac- 
quittal of  the  non-applicants  1  to  5  can- 
not stand  in  the  way  of  their  fresh  trial 
for  the  alleged  offence  falling  under  S. 
395,  I.  P.  C.  I  accept  the  -reference  and 
setting  aside  the  orders  of  the  Magis- 
trate dated  3rd  October  1928  and  18th 
Ootober  1928,  direct  him  to  receive  the 
complaint  dated  18th  Ootober  1928  and 
proceed  to  dispose  of  the  same  according 
to  law. 

K.N./R  K.  Reference  accepted. 
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MACNAIR,  OPPG.J.C.,  &  STAPLES,  A.J.O. 

Bhaskerrao  and  others— Appellants. 
v. 

Balmukund — Respondent. 

First  Appeal  No.  23  of  1928,  Decided 
on  22nd  February  1929,  against  decree  of 
Addl.  Disk.  Judge,  Nagpur,  D/-  16th 
November  1927,  in  Civil  Suit  No  8  of 
1926 

sfr  (•)  Mortgage — Construction — Two  inter- 
pretations as  to  rate  of  interest — Decree 
should  be  given  at  lesser  rate — Interest.  ' 

Where  the  words  ,  used  in  a  morfcgage-daod 
are  capable  of  two  different  interpretations  in 
regard  to  the  rate  of  interest,  the  mortgagee  ia 
entitled  to  a  decree  with  interest;,  at  the  leaser 
rate,  if  it  is  uncertain  which  of  the  two  rates 
is  allowed  by  the  document.  [P  163  0  2] 

(b)  Deed — Construction. 
Interpretation,  which  renders  tha   terma   of 

the  document  probable,  is  to  be  preferred  to 
an  interpretation  which  renders  the  condi- 
tions most  unlikely.  [F  163  0  2] 

(c)  Interest— Post  diem—  Presumption  is  in 
favour  of  post  diem  interest. 

Where  a  mortgage-dead  doaa  not  refer  to 
payment  of  interest  after  the  date  fixed  for  the 
payment  of  the  principal,  ib  muat  be  presumed 
that  interest  was  intended  to  run  until  tho 
principal  should  be  paid.  [P  164  0  1] 

M.  B.  Bobde  and  M.  K.  Hardas~toT 
Appellants. 

P.  S.  Kotval  and  A.  D.  Mande—lar 
Respondent. 

Judgment — Tbe  suit  for  foreclosure 
out  of  which  this  appeal  arises  is  based 
on  a  mortgage-deed,  dated  1st  May  1889. 
The  consideration  of  the  deed  was  Bs.  600. 
The  mortgagee  has  been  in  possession  of 
the  mortgaged  property  since  the  date  of 
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the  mortgage.  Nevertheless  he  claimed 
that  the  amount  due  on  the  mortgage  at 
the  dale  of  the  suit  was  over  BS.  39,000. 
"Mr.  Amardekar  in  dealing  with  this  ease 
held  that  the  deed  provided  for  interest 
At  1  per  cent,  per  mensem  and  it  was  pro- 
Tided  that  the  usufruct  was  to  be  taken 
in  lieu  of  interest.  He  directed  that  the 
parties  should  state  what  the  profits  were 
in  each  year  from  1889  onwards.  It  is 
Admitted  before  us  that  in  view  of  the 
find  log  that  profits  were  to  be  taken  in 
lieu  of  interest  accounts  were  not  neces- 
sary for  the  years  preceding  the  date  on 
which  the  mortgage  money  became  pay- 
able. Mr.  Bhagade  succeeded  Mr.  Amar- 
dekar. He  held  the  deed  provided  for 
interest  at  2  per  cent,  per  mensem;  the 
usufruct  of  the  property  was  to  be 
taken  as  equivalent  to  interest  at  1  per 
cent,  per  mensem  and  the  remaining 
interest  was  to  be  paid  in  cash  at  the  end 
of  25  years.  No  accounts  were  therefore 
necessary.  He  found  that  over  Bs.  50,000 
was  due  on  the  mortgage  and  passed  a 
preliminary  decree  for  foreclosure  accord- 
ingly. The  defendants  appeal  to  this 
Court. 

The  points  urged  before  us  are.  (1) 
That  the  mortgage-deed  provided  for  in- 
terest at  1  per  cent  per  mensem  only.  (2) 
That  if  it  provided  for  payment  at  1  per 
cent,  per  mensem  compound  interest  in 
addition  to  the  usufruct,  the  mortgage 
was  a  hard  and  unconscionable  bargain 
which  should  not  be  enforced  by  the 
Court.  (3)  That  the  plaintiff  was  liable 
to  reader  an  account  of  the  profits  after 
the  date  on  which  the  mortgage  debt  be- 
came payable. 

The  first  point  relates  to  the  interpre- 
tation of  the  mortgage-deed.  The  provi- 
sions of  the  mortgage-deed  do  not  seem 
to  be  consistent:  the  deed  commences  by 
stating  that  the  mortgagor  has  borrowed 
a  sum  of  Bs.  600  and  will  pay  interest  at 
1  per  cent,  per  mensem.  It  is  then  stated 
that  the  mortgagee  has  been  placed  in 
possession  of  the  mortgaged  property  but 
will  not  be  accountable  for  the  profits. 
The  next  clause  is:'1  (In  lieu  of  the  pro- 
fits 1  per  cent,  per  mensem  interest  has 
been  remitted).  The  next  sentence  has 
been  translated  : 

"Now  I  shall  reauma  possession  of  fields 
after  25  years  subject  to  the  payment  of  the 
amount  at  Be,  1  par  cent,  interest." 

There  is  a  further  clause  that: 


"however  muoh  the  debb  might  amount  to  at 
the  end  of  25  years  owing  to  the  taking  of 
yearly  accounts,  thab  is,  giving  interest  on 
principal  and  interest  it  would  be  a  charge  on 
the  fields." 

The  difficulty  in  the  interpretation 
arises  from  the  fact  that  if  profits  are 
set  off  against  interest,  there  would  be 
no  question  of  adding  interest  to  the  ori- 
ginal amount  and  no  necessity  for  provi- 
sion for  this  contingency.  Mr.  Bhagade 
has  considered  that  the  deed,  read  as  a 
whole,  shows  that  the  mortgagor  agreed 
to  pay  1  per  cent,  per  mensem  in  addi- 
tion to  allowing  the  mortgagee  to  enjoy 
the  usufruct  of  the  fields  which  was  to  be 
considered  in  lieu  of  another  1  per  cent, 
per  mensem  interest. 

We  are  of  opinion  that  the  interpreta- 
tion given  by  Mr,  Amardekar  is  the  most 
natural  meaning  of  the  deed.  The  deed 
states  clearly  that  interest  is  to  be  paid 
at  1  per  cent,  per  mensem,  In  our  expe- 
rience it  is  by  no  means  rare  to  find  that, 
although  a  mortgage  states  that  posses- 
sion of  the  mortgaged  property  has  been 
delivered,  possession,  as  a  matter  of  fact 
has  remained  with  the  mortgagor.  It 
was  not,  then,  an  impossible  contingency 
that  interest  would  be  added  to  the  prin- 
cipal, and  the  statement  that  such  inte- 
rest would  be  paid  may  merely  mean  that 
if  such  interest  became  due,  it  would  be 
paid.  We  do  not  think  it  possible  to 
draw  any  strong  inference  from  the  word 
."now"  in  the  sentence. 

"Now  I  shall  resume  possession  of  fields 
after  25  years  subject  to  the  payment  of  the 
amount  at  Be.  1  per  cent,  interest." 

We  do  not  state  that  the  words  of  the 
document  could  not  bear  the  interpreta- 
tion put  upon  them  by  Mr.  Bhagade,  but 
this  is  only  a  possible  interpretation. 
The  plaintiff,  who  is  suing  the  defen- 
dants on  the  basis  of  this  document,  is 
entitled  to  the  decree  with  interest  at 
the  lesser  rate  if  it  is  uncertain  which  of 
two  rates  is  allowed  by  the  document. 
Again,  the  interpretation  which  renders 
the  terms  of  the  document  probable  is  to 
be  preferred  to  an  interpretation  which 
renders  the  conditions  most  unlikely.  It 
is  clear  from  the  document  that  the  mort- 
gagee considered  the  property  to  be  worth 
at  least  Bs.  600,  for  there  is  a  clause  that 
if  the  mortgagor  does  not  pay  he  will 
not  be  personally  liable.  The  usufruct 
of  the  property,  then,  must  have  been 
considered  a  fair  equivalent  to  the  inter- 
est on  Bs.  600,  and  there  is  no  reason 
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why  the  debtor  should  agree  to  pay 
heavy  interest  while  the  mortgagee  en- 
joyed the  usufruct.  The  evidence  pro- 
duced by  the  plaintiff  shows  that  he  ap- 
preciated the  fact  that  the  deed  provided 
for  an  unnecessarily  high  rate  ol  interest 
for  he  suggests  in  the  pleadings  that  tho 
mortgagor  intended  to  put  it  out  of  his 
power  to  redeem  the  property  as  ho 
would  have  sold  the  property  but  for  the 
opposition  of  the  landlord.  We  agree 
with  the  trial  Judge  that  the  plaintiff 
has  not  shown  that  the  mortgagor  had 
any  such  intention. 

We  hold,  therefore,  that  the  mortgage 
deed  provided  for  interest  at  1  per  cent, 
per  mensem  and  contained  an  agreement 
that  the  mortgagee  should  enjoy  the  usu- 
fruct in  lieu  of  such  interest. 

In  view  of  this  finding  it  is  unneces- 
sary to  consider  whether  the  terms  of 
the  mortgage-deed  would  be  unconscion- 
able if  they  provided  for  interest  at  1 
per  cent,  per  mensem  in  addition  to  the 
usufruct.  We  are,  however,  clearly  of 
opinion  that  the  bargain  would  be  such 
as  no  man  in  his  senses  and  not  under 
delusion  would  make  on  the  one  hand 
and  no  honest  and  fair  man  would  accept 
on  the  other:  as  we  have  stated,  the  usu- 
fruct was  obviously  at  least  a  sufficient 
return  for  the  use  of  the  sum  lent.  We 
consider  that  the  contract  is  such  that  a 
Court  of  equity  would  give  relief. 

The  remaining  point  urged  is  that,  al- 
though it  must  be  presumed  that  interest 
was  intended  to  run  on  after  the  expiry 
of  25  years  the  provision  that  the  pro- 
fits should  be  taken  in  lieu  of  interest 
had  no  application  after  that  period. 
The  deed  does  not  refer  to  payment  of 
interest  after  the  date  fixed  for  payment 
of  the  principal  and  it  is  settled  law  that 
in  such  a  case  it  must  bo  presumed  that 
interest  was  intended  to  run  until  the 
principal  should  be  paid.  Now,  the  main 
provision  of  the  deed  regarding  tho  am- 
ount  of  interest  is  that  profits  should  be 
taken  in  lieu  of  interest.  If  the  mort- 
gagee remains  in  peaceful  possession,  the 
rate  of  interest  is  immaterial.  Had  the 
rate  of  interest  not  been  mentioned  it 
would,  in  our  opinion,  have  been  pre- 
sumed that  the  intention  of  the  parties 
was  that  the  profits  should  be  taken  in 
lieu  of  interest  so  long  as  tho  principal 
sum  was  not  paid  off:  for  the  reasons 
which  lead  to  an  inference  that  the  par- 
ties intended  interest  to  run  at  the  same 


rate  after  the  date  fixed  fcr  payment  lead 
to  the  conclusion  thai;  they  intended  in- 
terest to  be  paid  in  the  "same  manner  as 
heretofore.  We  do  not  consider  that  the> 
mention  of  the  rate  of  interest  prevents- 
this  presumption:  the  object  of  this 
mention  is  apparently  only  to  provide  a 
method  of  calculation  if  the  mortgagee- 
does  not  get,  or  does  not  remain  in,  ac- 
tual possession.  The  whole  tenor  of  the- 
deed  is  to  the  effect  that  the  land  is  to 
be  retained  in  lieu  of  the  sum  advanced,, 
primarily  for  a  term  of  25  years,  but  pos- 
sibly, if  the  mortgagor  does  not  pay,  for 
ever  We  hold,  therefore,  that  the  in- 
tention of  the  parties  was  that  the  mort- 
gagee should  receive  profits  in  lieu  of  in- 
terest until  the  actual  date  of  payment. 

There  is,  then,  no  necessity  for  taking 
any  accounts.  The  decree  of  the  lower 
Court  is  varied  by  fixing  the  sum  due  te- 
the  plaintiff  as  principal  and  interest  at 
Rg  600.  The  date  for  payment  will  be 
three  months  after  this  date.  The  de- 
fendants will  pay  to  the  plaintiff  costs- 
calculated  on  a  claim  at  Bs  600  that  was 
due  but  the  plaintiff  must  pay  to  the  de- 
fendants the  excess  counsel's  fee  allowed 
by  the  lower  Court  in  view  of  the  fact 
that  the  fee  allowed  by  the  lower  Court 
is  liberal.  The  parties  will  bear  their 
own  costs  in  this  Court. 


K.N./R.K. 


Decree  varied. 


A.  I.  R.  1929  Nagpur  164 

SUBHEDAB,  A.  J.  C. 

Bamknshna  and  another — Judgment- 
debtors — Appellants. 

v. 

Laxminarain  and  .another  —-  Decree- 
holders — Respondents. 

First  Appeal  No.  77-B  of  1928,  Decided 
on  12th  March  1929,  against  decision  of 
First  Class  Sub-Judge,  Akola,  D-/  Isb 
September  1928. 

(a)  Civil  P.  C.,  O.  23,  R.  3  —  Compromise 
decree  in  money  suit  -passed  —  Defendant 
agreeing  to  transfer  certain  property  to  plain- 
tiff on  a  certain  day — Plaintiff  to  pay  con- 
veyance costs  —  Decree  was  held  not  void  and 
merely  declaratory  —  No  separate  suit 
was  necessary,  the  decree  being  executable. 

In  a  suit  for  monoy  baaed  on  simple  money 
bonds,  a  compromise  was  arrived  at  between 
the  parties,  whereby,- it  was  agreed  among 
other  things,  that  in  lieu  of  the  amount  of 
the  claim  and  plaintiff's  coats  and  Interests, 
the  defendant  should  execute  a  sale-deed  in 
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olaintifl's  favour  in  respaob  of  certain  fields 
free  of  all  incumbranceV  on  lab  November 
1926  and  deliver  possession  of  the  same  on 
lad  March  1927  and  that  felie  "plaintiff  should 
•pay  the  coats  of  the  execution  of  the-sale-deed. 
When  the  plaintiff  applied  for  the  execution 
of  the  compromise  decree,  the  defendant  ob- 
jected to  the  execution  on  the  ground  that 
the  Court  had  no  jurisdiction  undergo.  23, 
R.  3  to  embody  in  its  decree,  matters  extra- 
neous to  the  claim  and  that  tha  decree  was 
therefore,'  a  nullity  or  at  best  a  declaratory 
decree  not  executable  and  that  the  plaintiff's 
remedy,  if  any,  was  by  a  separate  suit. 
*Held  that  the  compromise  decree  was  not 
ultra  vires  or  void  oc  merely  declaratory  in 
nature,  that  it  was  executable  and  that  it 
was  nob  necessary  for  the  plaintiff  (decree- 
holder)  to  institute  separate  suit  for  relief 
granted  by  the  said  decree  :  34  Gal.  456  ; 
A.  I.  R.  1919  P.  C.  79,  Disl.  ;  A.  I.  R.  1927 
P.  C.  204  ;  A.  I.  II.  1928  Nag.  173  ;  A.  I.  R. 
1925  Mad.  1101  ;  A.  I.  R.  1921  Cal.  202  ;  A.  I. 
R.  1925  Nag.  239,  Appr.  [P  167  C  2,  P  168  C  1] 

(b)  Contract  Act,    S.    54  —  Where   agree- 
ment hai    become    rule    of    the    Court    and 
pasted  out  of  domain  of  contract,  S.  54  doea 
not  apply, 

Where  a  judgment-debtor  pleaded  that  no 
relief  in  execution  of  the  compromise  decree 
should  be  granted  to  the  decrea-holder  be- 
cause the  latter  committed  a  broach  by  his 
default  in  paying  the  costs  of  conveyance  as 
directed  by  the  decree  and  that  he  was  re- 
lieved of  performing  his  pnrb  of  the  agreement 
as  embodied  in  the  decree  under  S.  54  on  ac- 
count of  the  decree-holder's  default. 

Held  ;  that  it  was  not  open  to  the  judg- 
ment-debtor to  invoke  the  aid  of  tho  provi- 
sions of  the  Contract  Act  and  aay  that  be- 
cause the  dooroo-holder  committed  the  de- 
fault first  he  was  entitled  to  avoid  his  own 
obligations  under  the  terms  of  the  decree 
especially  when  those  terms  were  indepen- 
dent of  each  other.  [P  163  01] 

(c)  Contract  Act,  S.  55— If  time  is   not   of 
the  essence    of     the    contract,    contract  does 
not  become  voidable. 

Ordinarily  in  agreements  for  the  sale  of 
property  time  is  nob  of  the  essence  of  con- 
tract, but  ib  IB  open  to  a  party,  if  it  was  not 
originally  of  the  essence,  to  makj  it  so  by 
service  of  notice.  Unless  the  parties  to  a 
contract  have  therefore,  expressly  or  im- 
.pliodly  by  their  conduct,  made  time  the  es- 
sence of  the  contract,  delay  by  itself  can 
never  be  a  valid  plea  in  a  suit  for  specific 
performance  unless  the  delay  on  the  part  of 
one  party,  coupled  with  reasonable  notice 
.given  to  him  by  the  other,  disentitles  the 
party  delaying  from  claiming  any  relief  in 
equity.  [P  168  0  1] 

Where  although  by  tho  decree  1st  Novem- 
ber 1926  was  fixed  for  the  execution  of  the 
sale-deed,  the  decree  itaelf  was  not  drawn  up 
and  signed  up  till  that  date. 

Held  :  that  under  the  circumstances  time 
was  not  of  the  essence  of  performance  of  the 
•obligations  created  by  the  decree  and  that  the 
jugdment-debtors  were  not  therefore  entitled 
(to  avoid  them  under  S.  55  ;  A.  I,  R.  1915  P.  C, 


R3  ;  A.  I.  B.  1926  Nag.  435  ;  S3  Cal.  633  ;  25 
M.  L.  J.  518,  Ref.  to.  [P  163  0  2] 

(d)  Civil  P.  C.,  S.  148— S.  148  is  no  bar  to 
extending  lime  of  decree-with  independent 
and  separately  enforceable  terms. 

Where  the  terms  of  a  compromise  deoreo 
are  not  interdependent  and  each  direction 
stands  by  itself  and  is  separately  enforce- 
able, the  fact  that  the  decree-holder  and  judg- 
ment-debtor have  been  guilty  of  failure  to 
perform  their  respective  obligations  under 
the  decree,  does  not  disontile  one  party  from 
compelling  tho  othor  to  perform  his  obliga- 
tions in  execution  proceedings  and  in  such  a 
case  S.  118  does  not  debar  the  Court  from 
extending  tha  time  fixed  by  the  decree  :  A.  I. 
R.  1923  Nag.  210,  A.  I.  R.  1926  Nag.  280,  Dist. 

[P  169  G  1] 

M.  R.  Bobde — for  Appellants. 
M  B.  Niyogi — for  Respondents. 

Judgment  — This  and  the  connected 
First  Appeal  No.  76-B  of  1928  arise 
under  the  following  circumstances  ; 

In  Civil  Suit  No.  28  of  1926  on 
the  file  of  the  First  Class  Subordinate 
Judge,  Akola,  the  plaintiffs'  claim  based 
on  4  simple  money  bonds  to  recover  from 
the  defendants  Es  5,361-8-0  was  com- 
promised by  the  parties  and  a.  decree, 
in  the  following  terms,  was  passed  on 
26th  October  1928  : 

11  It  is  ordered  and  decreed  in  terms  of  the 
compromise  arrived  at  between  tho  parties 
that 

(1)  in  lieu  of  the  amount  of  the    claim   and 
plaintiff'^  costs  and  interest  up  to   date    at    2 
p,  c.  p.  m.  the  defendants  1  and    2  to   execute 
a  sale-deed  m  favour    of   plaintiff   In   respect 
of  the  fields  Nos,  22/1  and  31  of  mouzm  Lousan 
ou  Isb  November   192G    free   from   all   inoum- 
brnncos  and  after    taking    the    crop    of    1926- 
1927  givo  possession  of  tho  same  to  the    plain- 
tiff on  1st  March  1927. 

(2)  That  plaintiff  do   pay   the    costs    of   the 
execution  of  the  sale-deeds. 

(3)  That  defendants    do   pay    oO    the   mort- 
gage of  the  fields    in   favour    of    Bhagwandin 
Ramlal    and    hand    over    his    receipt    of   full 
satisfaction  to  plaintiff  and  obtain    his   attes- 
tation to  the  plaintiff's  sale-deed. 

(4)  And     that    defendants    1    and  2  do    pay 
their  own  costs  of  suit, 

(5)  Defendants  1  and  2  do  pay  land  revenue 
for  1926-1927.  " 

It  is  unfortunate  that  although  there 
were  two  plaintiffs  the  decree  in  some 
places  describes  them  as  one  Simi- 
larly in  civil  suit  No.  8  of  1926  on 
the  file  of  the  same  Court  the  plain- 
tiffs' claim  to  recover  from  the  defend- 
ants Bs.  5,400  due  on  a  simple  money 
bond  was  compromised  and  a  decree 
passed,  on  the  same  day,  in  plaintiffs' 
favour  on  exactly  identical  terms  as  the 
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one  passed  in  civil  suit  No.  28  of  1926 
with  the  only  difference  that  the  pro- 
perty to  be  conveyed  in  this  case  con- 
sisted of  fields  Nos.  15  and  24  of  mouza 
Lonasan.  By  two  separate  applications 
dated  29th  June  1927  the  plaintiffs  de- 
cree-holders sought  to  execute  the  afore- 
said decrees  but  in  each  case  the  defen- 
dants judgments-debtors  resisted  execu- 
tion on  identical  ground 8  and  their 
objections  were  registered  in  the  lower 
Court  separately,  the  one  arising  out  of 
execution  case  No.  28  of  1926  as  Mis- 
cellaneous Judicial  Case  No.  84  of  1927 
and  that  relating  to  execution  case  No.  8 
of  1926  as  Miscellaneous  Judicial  Case 
No.  85  of  1927.  Exactly  identical 
issues  were  framed  for  trial  in  both  these 
cases. 

A  very  fair  idea  of  the  contentions  of 
the  parties  as  advanced  in  the  pleadings 
will  be  formed  by  reproducing  the  fol- 
lowing issues  that  were  fixed  for  trial 
by  the  lower  Court  : 

11  1  Whether  the  decree-holders  are  not 
entitled  to  ask  for  sale-deed  and'  delivery  of 
possession  of  the  fields  from  judgment-deb- 
tors by  way  of  elocution  and  whether  it  is 
necessary  for  decree-holders  to  file  a  separate 
suit  for  the  purpose  7 

2  (a)  Whether  the  term  regarding  execution- 
of  sale-deed  and  delivery  of  possession  of   pro- 
perty could  not  be  embodied  in   the   decree   as 
being  matter  extraneous  to    the    suit   and    ia 
this  portion  of  the  decree  therefore  not  execu- 
table ? 

(b)  Was  It  necessary  for  the  judgment-debt- 
ors to  press  tho  above  objection  at  the  time 
of  the  passing  of  the  decree  and  is  not  the 
above  objection  open  to  them  now  ? 

3  (a)  Whether    the  decree-holders   are    not 
entitled  to  ask  for  a  sale-deed  from  the   judg- 
ment-debtors owing  to  their  failure  to  perform 
their  parl  of  the  contract  as  embodied  in  the 
decree  ? 

(b)  Whether  the  decree-holders  did  not  pur- 
chase stamp  for  the  sale  deed  owing  to  judg- 
ment-debtors unwillingness  to  execute  the  sale 
deed? 

4  (a)  Whether  decree-holders   allowed   judg- 
ment-debtors   to  perform  the  summer  opera- 
tions and  sow  the  fields  on  an  assurance   that 
they   would  take  a  sale  deed  on  Hangam  ? 

(b)  Are  the  decree- holders  on  account  of  the 
above  conduct  debarred  from  asking  for  a  sale 
deed  by  the  present  application  which  la  filed 
before  the  expiry  of  the  Hangam  ? 

(o)  Whether  the  judgment-debtors  made 
over  possession  of  the  fields  to  decree-holders 

who  accordingly  did  summer  operations  and 
whether  judgment-debtors  subsequently  ob- 
structed-decreo-holders  In  the  cultivation  of 
•he  fields  ?" 


In  an  elaborate  order  recorded  in  Mis- 
eel  Ian  eou  a  Judicial  Case  No.  84  of  1927 
the  learned  Subordinate  Judge  answered 
issues  1,  2  and  the  first  part  of  issue  3 
in  the  affirmative  and  the  second  part 
of  issue  3  and  the  first  and  last  parts  of 
issue  4  in  the  negative.  No  finding  was 
recorded  on  issue  4  (b).  On  these  find- 
ings the  lower  Court  ordered  execution 
of  the  decrees  to  proceed.  Two  separate 
appeals  challenging  the  correctness  of 
the  decision  of  the  lower  Court  have 
been  filed  by  the  defendants  judgment- 
debtors  in  this  Court  and  registered  as 
first  appeals  Nos.  77-B  and  87-B  of  1928. 
As  the  points  for  decision  in  both  the 
oases  are  identical,  one  set  of  arguments 
was  addressed  by  the  counsel  for  the 
parties,  and  therefore  this  judgment 
will  govern  both  the  appeals. 

The  appellants'  learned  advocate  ar- 
gued that  the  subject-matters  in  the  two 
suits  being  merely  claims  for  moneys 
due  under  simple  money  bonds  the  Court 
had  no  jurisdiction  under  the  provisions 
of  O.  23,  B.  3,  Civil  P.  C.,  to  embody  in 
ibs  decrees,  as  ib  actually  did,  matters 
extraneous  to  the  claim,  and  therefore 
the  decrees  were  nullity  or  at  best  de- 
claratory ones  and  not  executable  and 
the  plaintiffs'  remedy,  if  any,  was  by 
separate  suits. 

It  is  contended  that  tho  last  words  of 
the  aforesaid  rule  "so  far  as  it  relates  to 
the  suit"  exclude  the  possibiliby  of  all 
matbers  which  arc  not  the'subject-matter 
of  the  suit  and  Jasimuddin  v.  Biswas 
Bhuban  Jellini  (1)  and  Hemanta  RU- 
TH ari  Debi  v  Midnapore  Zamindari  Co. 
Ltd.  (2)  have  been  cited  in  support  of 
the  contention.  In  the  first  case  cited 
it  appears  that  a  regular  suit  based  on 
the  agreement  embodied  as  part  of  the 
decree  upon  a  compromise  entered  into 
in  the  previous  suit,  was  filed  and  the 
only  question  for  decision  before  the 
Court  was  if  the  terms  of  the  solehnama 
could  not  be  proved  on  the  ground  of  its 
being  unregistered  and  the  Court 
held  that  they  could  be  proved.  In  the 
Privy  Council  case  the  same  question 
was  in  issue  and  their  Lordships  held 
that  the  unregistered  agreement  which 
was  a  part  of  the  compromise  decree 
could  be  received  in  evidence.  In  deal- 
ing with  the  question,  whether  the  de- 

(1)  [1907]  31  Gal.  456. 

(2)  A.  I.  R.  1919  P.  C.  79=47Cal.  466=46  I. 
A.  210  (P.  0.). 
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oree  could  be  given  in  evidence  to  affect 
matters  not  coming  within  the  scope 
'of  the  suit  for  want  of  registration,  their 
Lordships  no  doubt  remarked  that  it 
may  be  that  as  a  decree  it  was  incapa- 
ble of  being  executed  outside  the  scope 
of  the  suit,  but  that  it  did  not  prevent 
its  being  received  in  evidence  of  its  con- 
tents. The  question  involved  in  the 
present  case  was  not,  however,  raised  or 
derided  in  either  of  the  above  cases  and 
therefore  they  cannot  be  regarded  as  au- 
thority to  be  followed  in  the  decision  of 
the  present  case. 

In  a  later  case  before  the  Privy 
Council  the  question  was  if  a  compro- 
mise arrived  at  between  the  parties  in  a 
suit,  which  embraced  within  its  terms 
matters  extraneous  to  the  subject-matter 
of  the  suit  could  be  'recorded  and  given 
effect  to  in  a  decree  under  0.  23,  B.  3, 
Civil  F.  0.,  and  their  Lordships  answered 
both  the  questions  in  the  affirmative  : 
vide  Mehdi  Ali  Khan  v  Ohanshiam 
Singh  (3).  The  principle  laid  down  in 
this  case  was  followed  with  approval  by 
a  Bench  of  this  Court  in  the  case  of 
Naraindas  Bhagwanai  and  Co.  v.  Kal- 
yanji  (4)  in  preference  to  the  observ- 
ations contained  in  the  case  of  Rani 
Hemanta  Kumar i  v.  The  Midnapur 
Zamindari  Co.  (2)  and  it  was  held 
that  it  was  competent  to  the  Court 
not  only  to  record  the  entire  compromise 
but  to  pass  a  decree  in  accordance  there- 
with by  even  including  in  its  operative 
parts  the  operative  directions  thereof,  in 
spite  of  the  suit  being  merely  declaratory 
in  its  nature. 

Exactly  the  same  view  was  also  ex- 
pressed by  (the  Madras  High  Court  iu 
the  case  of  Ramaswami  Naidu  v.  Sub- 
baraya  Tevar  (5)  where  tbe  learned 
Judges  held  that  a  decree  passed  on  a 
Compromise 'cannot  be  regarded  as  ultra 
vires  simply  because  it  goes  beyond  the 
subject-matter  of  the  suit  and  contains 
other  conditions.  It  was  further  held  in 
this  case  that  if  the  terms  of  the  com- 
promise decree  which  do  not  relate  to 
the  suit  appear  either  directly  or  in- 
directly as  consideration  on  which  the 
settlement  of  the  plaint  claim  was  based 
then  such  terms  .may  be  considered  as 
part  of  the  decree  executable  with  it. 

S  A.  I.  B,  1927  P.  0.  204. 
A.  I.  B.  1928  Nag.  178=21  N.  L.  B.   55. 
(5)  A.  I.  B,  1925  Mad.  1101. 


In  Shashi  Bhusan  Shaw  v.  Eari 
Narain  Shaw  (6)  it  was  observed  that 
where  a  suit  is  merely  for  the  recovery 
of  specific  properties,  the  distinction  be- 
tween property  in  suit  and  property  ex- 
traneous to  -the  litigation  may  be  ade- 
quate and  will  be  equal  to  the  distinc- 
tion between  matters  which  relate  to 
the  suit  and  matters  which  do  not,  and 
that  in  those  cases  where  suits  are  not 
for  recovery  of  property  but  to  establish 
particular  claims,  facts  have  to  be  looked 
at  as  a  whole  •  to  ascertain  whether 
matters  have  been  introduced  into  the 
suit  which  do  nut  relate  to  the  suit. 
Mr.  Mulla  in  his  Commentaries  on  the 
Civil  P.  C.,  Bdn.  8  at  p.  773,  observed 
that  as  a  general  .rule  all  terms  which 
form  the  consideration  for  the  adjust- 
ment of  the  matters  in  dispute,  whether 
they  form  the  subject-matter  of  the  suit 
or  not,  become  related  to  the  suit  and 
can  be  embodied  in  the  decree.  The 
ratio  decidendi  of  the  oa.se  of  Mehdi  Ali 
Khan  v.  Ghanshiam  Singh  (3)  also  is 
that  where  a  compromise  completely  dis- 
poses of  a  suit  and  the  terms  agreed  to 
are  such  as  to  be  susceptible  of  specific 
performance  being  granted,  no  party  to 
such  a  compromise  can  refuse  to  be 
bound  by  its  terms  and  to  escape  from 
his  obligation  thereunder  In  Mt.  Sar- 
jabai  v  Dhanraj  (7)  where  a  decree  was 
passed  in  terms  of  a  compromise  which 
directed  that  in  case  of  failure  in  pay- 
ment upto  a  certain  date,  by  the  judg- 
ment-debtor, of  the  decretal  amount,  the 
amount  was  to  be  a  charge  on  certain 
properties  of  the  judgment-debtor,  this 
Court  held  that  the  charge  was  enforcea- 
ble in  execution  of  that  decree  and  no 
separate  suit  was  necessary. 

On  the  question  whether  •  the  decrees 
were  nullity  the  learned  advocate  for 
the  appellants  frankly  admitted  that  he 
found  no  authority  in  support  of  his  con- 
tention Applying  the  principle  tedis 
cussed  above  to  the  facts  of  the  pro 
sent  cases,  I  have  no  hesitation  in 
holding  that  the  compromise  decrees  in 
Civil  Suits  Nos.  28  of  1926  and  8  of  1926 
dated  26th  October  1928  were  not  ultra 
vires  or  void,  that  the  same  were  not 
merely  declaratory  in  nature,  that  the 
same  are  executable,  and  that  it  is  not 
necessary  for  the  plaintiffs  to  institute 

(6)  A.  I.  B.  1921  Oal.  202=48  Oal,  1059. 

(7)  A.  I.  B.  1925  Nag.  289. 
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separate  suits  for  the  reliefs  already 
Igranted  by  the  said  decrees, 

It  was  next  contended  on  behalf  of 
the  appellants  that  assuming  that  the 
decrees  could  be  enforced  specifically,  no 
relief  should  be  granted  to  the  plaintiffs 
because  they  committed  a  breach  by 
their  default  in  paying  the  costs  of  con- 
veyance as  directed  by  the  decrees  and 
the  defendants  are,  therefore,  relieved  of 
performing  their  part  of  the  agreement 
embodied  in  the  decrees  S.  54,  Contract 
Act,  was  relied  on  ia  support  of  this 
contention.  The  respondents'  learned 
advocate,  however,  met  this  contention 
by  arguing  that  the  provisions  of  the 
Contract  Act  did  not  come  into  play  in 
oases  where  the  agreement  between  the 
parties  had  become  a  rule  of  the  Court 
and  passed  out  of  the  domain  of  tho  con- 
tract and  this  argument  has  my  entire 
concurrence.  I  hold,  therefore,  that  it 
is  not  open  to  the  appellants  to  invoke 
the  aid  of  the  provisions  of  the  Contract 
Act  and  say  that  because  tho  plaintiffs 
committed  the  default  first,  the  appel- 
lants were  entitled  to  avoid  their  own 
obligations  under  the  terms  of  tho 
decree. 

Assuming,  however,  that  the  law 
governing  contracts  could  bo  applied  to 
the  terms  of  a  decree  the  next  question 
for  consideration  is  whether  time  was  of 
the  essence  of  the  obligations  created  by 
the  terms  of  the  present  decrees  Ordi- 
narily, in  agreements  for  the  sale  of 
property  time  is  not  of  the  essence  of 
the  contract,  but  it  is  open  to  a  party, 
if  it  was  not  originally  of  the  essence,  to 
make  it  of  such  essence  by  service  of 
lnotice  :  see  Jamshed  Khodaram  v  Bur- 
jorji  Dhunjibhai  (8)  referred  to  with 
approval  in  this  Court's  judgment  ih 
Shahabuddin  v.  Vilayat  Ali  Khan  (9). 
Unless  the  parties  to  a  contract  have, 
therefore,  expressly  or  impliedly  by  their 
conduct  made  time  the  essence  of  the 
contract,  delay  by  itself,  can  never  be  a 
valid  plea  in  a  suit  for  specific  perform- 
ance unless  the  delay  on  the  part  of  one 
party,  coupled  with  reasonable  notice 
given  to  him  by  the  other,  disentitles 
the  party  delaying  from  claiming  any 
relief  in  equity  :  see  Kissen  Gopal  v. 
Kally  Prosmno  (10),  Jamshed  Khoda- 

(8)  A.  I.  R,  1915  P.  C.   83=40  Bom.   283=43 
I.  A.  26  (P.  C.). 


(9)  A.  I.  R.  1926  Nag.  135. 
(10)  [190G]  3 


33  Gal.  633. 


ram  Irani  v  Burjorji  Dhunjibhai  (8) 
and  Sitryaprakasarayadu  v.  Lakshimi- 
narasimhacharyulu  (11) 

It  is  significant  to  note  that  although 
by  the  decrees  in  these  oases  the  1st 
November  1926  was  fixed  for  the  execu- 
tion of  the  sale  doeds  the  decrees  them- 
selves were  not  drawn  up  and  signed  up 
till  that  date,  and  I  agree  with  the 
lower  Court  in  thinking  that,  under  the 
circumstances,  it  does  not  seem  at  all 
probable  that  tho  particular  date  men- 
tioned above  was  of  the  essence  of  the 
contract.  I,  therefore,  hold  that  time 
was  not  of  the  essence  of  performance 
of  the  obligations  created  by  the  decrees 
in  the  preaont  case  and  that  the  appel 
lants  are  not,  therefore,  entitled  to  avoid 
them  under  S.  55,  Contract  Act. 

I  am  further  of  opinion  that  since  the 
decrees  contain  specific  directions  as  to 
what  each  party  had  to  do,  these  direc- 
tions must  ba  read  as  independent  of  each 
other  For  instance  had  the  defendants 
paid  all  the  costs  of  conveyance  them- 
selves and  executed  the  salo  doeds,  could 
they  not  enforce,  by  coercive  process  of 
execution  proceedings,  the  obligations 
of  the  plaintiffs  under  the  docroes  of 
reimbursing  thorn  for  those  expenses  ? 
Could  the  plaintiffs  then  bo  hoard  to  say 
that  beciuse  they  could  not  and  the 
money  in  tho  first  instance  and  pay  it 
over  to  the  defendants,  tho  latter  had  no 
business  to  incur  the  costs  of  the  sale 
deeds  and  ask  for  roimbursemont  ?  I 
think  under  tho  express  terms  of  the 
decrees  oach  party  has  to  do  his  bit  fail- 
ing which  the  other  party  has  a  right  to 
have  it  performed  through  the  machi- 
nery provided  by  the  execution  pro- 
ceedings. 

Another  ingenious  argument  advanced 
on  behalf  of  the  appellants  was  that  as 
the  date  fixed  in  the  decrees  for  the 
execution  of  the  sale  deeds  has  passed 
by,  on  account  of  the  default  oE  the 
plaintiffs  in  paying  the  costs  of  convey- 
ance beforehand,  the  decrees  have  become 
incapable  of  execution,  tho  Court  having 
no  power  in  decrees  baaed  upon  com- 
promises to  extend  the  time  for  perform- 
ance under  S.  148,  Civil  P.  C.  Reliance 
was  placed  on  the  following  two  cases 
of  this  Court  :  Ambadas  v  Lavman  (12) 
and  Dawlat  v.  Eashirao  (13).  The  first 

(11)  [1914]  26  M.  L.  J.  518=23  I.  0.  500. . 

(12)  A.  I.  R.  1923  Nag.  210=-19  N,  Ij,  R.  9. 

(13)  A.  I.  R.  1926  Nag.  280. 
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was  a  case  of  pre-emption  in  which  bhera 
is  always  an  alternative  direcbion  given 
in  the  decree  that  if  the  money  is  not 
paid  by  a  particular  date  the  suit  would 
be  dismissed.  The  second  was  of  a  con- 
-sent  decree  in  a  mortgage  suit  where 
special  period  of  one  yej,r  was  fixed  for 
redemption  with  an  alternative  of  fore- 
closure and  this  Court,  under  the  cir- 
cumstances rightly  held  that  no  further 
•extension  of  time  uonld  be  granted.  In 
the  present  cases  the  decrees  contain  no 
alternative  directions  that  if  by  the 
particular  dates  mentioned  therein  any 
party  failed  to  curry  out  his  part  of  the 
obligations  he  would  bo  relieved  com- 
pletely of  all  obligations  imposed  upon 
him  by  the  decrees  and  the  other  party 
would  be  precluded  from  enforcing  them 
against  the  party  in  default  It  is, 
therefore,  clear  that  the  cases  cited  above 
have  no  application  to  the  facts  and 
circumstances  of  the  present  cases.  As 
,1  have  already  said  the  terms  of  the 
present  decrees  appear  to  me  to  be  not 
interdependent,  but  each  direction  stands 
by  itself  and  can,  therefore  be  separately 
enforced. 

There  is  a  clear  rinding  contained  in 
the  last  portion  of  the  lower  Court's 
judgment,  with  which  I  fully  agree,  to 
jthe  effect  that  in  the  present  oases  both 
jthe  decree-holders  and  the  judgment- 
'debtors  are  guilty  of  failure  to  perform 
Itheir  respective  obligations  created  by 
'the  decrees,  but  for  the  reasons  given 
above  this  cannot  disentitle  'one  party 
from  compelling  the  other  to  perform 
jhis  obligations  in  execution  proceedings. 
|To  disallow  the  plaintiffs  decree-holders 
to  execute  the  decrees  would  be  doing 
manifest  injustice  to  them  under  the 
circumstances  of  the  case 

For  the  reasons  set  forth  above  I  up- 
hold the  orders  passed  by  the  learned 
Subordinate  Judge  in  these  cases  and 
•dismiss  the  appeals  with  all  costs.  As 
the  subject-matters  in  dispute  in  both 
the  cases  are  valued  at  more  than  Rupees 
10,000,  I  fix  the  counsel's  fees  in  this 
Court  in  each  case  at  Rs.  150. 


K.N./R.K, 


Appeal  dismissed. 
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SUBHEDAR,  A*  J.  0, 

Zingu  and  others  —  Plaintiffs — Appel- 
lants. 

v: 

Bamji  Mahadu  —  Defendant  1 — Res- 
pondent. 

Second  Appeal  No.  119  of  1928,  De- 
cided on  27th  March  1929,  against  decree 
of  Dist.  Judge,  Bhandara,  D/-  10th  De- 
cember 1927. 

*  Transfer  of  Property  Act,  S.  106— Agri- 
cultural tenancies — Notice  to  quit. 

A  notice  demanding  an  agricultural  tenant 
from  year  to  year  to  quit  the  land  immedi- 
ahely  or  forthwith  is  not  a  proper  and  reason- 
able notice  .  14  N.  L.  R.  3  ;  Nag.  S.  A.  201  of 
1917,  Rff.  ;  9  Cal.  48.;-12  Gal  82  ;  7  Bom.  759, 
Ejcpl.  and  Divt.  [P  170  U  1] 

D.  T  Mangalmurti — for  Appellants 
P.  S  Kotval — for  Respondent 

Judgment  — The  plaintiffs  who  are 
malguzars  of  patti  No.  2  of  mouza  Usgaon 
in  the  Saitoh  Ta,hgil  of  the  Bhandara 
District  sued  defendant  1  for  posses* 
sion  of  sir  field  No.  76  comprised  in  the 
said  patti.  Various  defences  were  raised 
in  the  trial  Court  but  they  failed  and  the 
plaintiffs'  claim  was  decreed  on  the 
ground  that  defendant  1  being  merely 
a  subtenant  was  liable  to  be  ejected. 
Defendant  1  appealed  to  the  Court  of 
the  District  Judge,  Bhandara,  who  re- 
corded further  pleadings  and  admitted 
fresh  documentary  evidence  and  ultima- 
tely'allowed  the  appeal  dismissing  the 
plaintiffs'  suit  holding  that  the  notice  to 
quit  dated  3rd  February  1926  (Ex  A. 
D-2)  which  was  given  by  the  plaintiffs  to 
defendant  l,was  not  a  valid  and  legal 
notice,  because  it  required  the  defendant 
to  quit  the  field  at  once  on  receipt  of 
the  notice. 

The  plaintiffs  have  now  come  up  in 
second  appeal  and  the  only  point  pressed 
for  them  is  that  the  notice  (Ex.  A.  D-2) 
was  a  perfectly  valid  notice  and  the 
lower  appellate  Court  was  wrong  in  hold- 
ing it  otherwise.  It  was  argued  that  the 
learned  District  Judge  erred  in  applying 
the  provisions  of  S.  106,  T.  P.  Act,  to  the 
case  because  by  S.  117  agricultural  leases 
were  exempted  from  the  operation  of 
Chap.  5  ibid. 

It  was  however,  conceded  that  reason- 
able notice  was  necessary  to  be  given  in 
the  present  case  as  the  subtenancy  was 
from  year  to  year.  Reliance  was  placed 


upon  the  following  oases  to  show  that 
the  notice  to  quit  so  far  as  the  agricul- 
tural leases  were  concerned  need  not  be 
6  months  notice  terminating  with  the 
end  of  the  year  of  the  tenancy,  and  that 
it  is  enough  if  it  requires  the  tenant  to 
give  up  possession  at  a  time  when  there 
are  no  crops  standing  in  the  field  :  Jagut 
Chunder  Boy  v.  Rup  Chund  Chungo  (1), 
Radha  Qobind  v.  Rakhal  Das  (2),  and 
Ambabai  v.  Rajaram  (3). 

In  the  first  Calcutta  case  a  three 
months  notice  to  quit  was  given  though 
it  did  not  expire  with  the  end  of  the 
year  of  the  tenancy'and  it  was  found  that 
there  were  no  crops  on  the  land  at  the 
date  of  the  expiry  of  the  time  stated  in 
the  notice.  In  the  second  case  from  the 
same  High  Court  the  notice  required  the 
tenant  to  quit  after  one  month  and  under 
the  circumstances  of  those  cases  the 
period  of  one  and  three  months  were  con- 
sidered reasonable  The  Bombay  case 
referred  to  laid  down  that  in  cases  before 
the  Transfer  of  Property  Act  came  into 
operation  a  tenant  other  than  a  monthly 
tenant,  holding  over  on  the  terms  of  his 
lease  was  entitled  to  reasonable,  that  is 
to  say,  in  the  case  of  lands  and  in  the 
absence  of  usage  or  stipulation  to  the 
contrary  to  six  months1  notice  to  quit. 
None  of  these  cases  is,  therefore,  any 
authority  for  holding  that  a  notice  dem- 
anding an  agricultural  tenant  from  year 
to  year  to  quit  the  land  immediately  or 
forthwith  on  receipt  of  the  notice  is  a 
proper  and  reasonable  notice  within  the 
meaning  of  the  expression  used  in  the  case 
of  Sheomangal  v  Nanhelal  (4).  In  an- 
other case  Batten,  A.  J.  0.,  held  that 
five  months  notice  before  the  .end  of  the 
agricultural  year  was  a  sufficient  one  in 
terminating  a  subtenancy  of  an  absolute 
occupancy  holding  :  Govinda  v.  Chindhu 
(Second  Appeal  No.  201  of  1917). 

In  para  2906  of  Dr.  Gour's  Law  of 
Transfer,  Vol.  9,  5th  Edn.,  it  is  stated, 
following  an  English  case,  that  a  notice 
to  quit  forthwith  or  from  henceforth  or 
to  quit  generally  without  referring  to 
some  distinct  time  would  be  invalid  and 
I  have  been  shown  no  authority  to  hold 
that  such  a  notice  as  is  given  in  the 
present  case  could  be  called  a  reasonable 
notice  even  in  the  case  of  agricultural 


1883]  9  Gal.  48=11  0.  L.  B,  143, 

1886]  12  Gal.  82. 

1896]  20  Bom.  759. 

[1918]  U  N,  L.  R.  3=43  I.  G,  392. 


tenancy  Agreeing,  therefore,  with  the 
lower  appellate  Court  I  hold  that  the 
notice  (Ex.  A.  D-2)  was  not  a  valid 
notice  and  that  the  plaintiff's  suit  was 
rightly  dismissed  on  that  account. 

The  appeal  fails  and  is  dismissed  with 
costs.  Costs  in  the  lower  Courts  will 
be  paid  as  already  ordered  by  the  decree 
appealed  against. 

K.N./B.K  Appeal  dismissed. 
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MACNAIB,  OFFG.  J.  C. 

P.  P  Deo — Defendant — Appellant. 

v. 

Narayan  and  others— Plaintiffs — Res- 
pondents. 

Second  Appeal  No,  461  of  1927,  De- 
cided on  27th  February  1929. 

*  (a)  Contract  Act,  S.  230— Where  broker 
bring!  face  to  face  vendor  with  purchaser  it 
cannot  be  said  that  he  did  not  disclose  hit 
principal's  name — But  if  purchaser  does  not 
keep  record  of  seller's  names  and  his  ac- 
count books  show  that  he  made  payments  to 
broker,  broker  can  sue  personally  to  recover 
price  of  goods  sold, 

Where  a  broker  brings  his  principal,  the 
vendor,  face  bo  face  with  the  purchaser,  it  can- 
not be  said  bbat  he  did  not  disclose  the  name1 
of  the  principal  and  so  the  presumption  under 
B.  230  will  nob  arise.  But  if  the  purchaser 
does  nob  keep  record  of  the  sellers'  names  and! 
his  accounb  books  show  that  he  used  to  make 
payments  to  the  broker,  the  broker  shall  be 
deemed  to  be  intended  under  bhe  contract  to 
havo  the  right  to  sue  the  purchaser  personally 
for  bhe  price  of  the  goods  sold,  [P  171  0  2J 

(b)  Interest  Act  (32  of  1839),  S,   1— Scope. 

Ib  ia  not  correct  to  say  that  Courts  have 
power  to  award  interest  in  all  cases  whera 
money  due  ia  withhold  :  A.  I.  R.  1925  Nay* 
451;  3  Cal.  654  (P.  C.)  ;  42  Mad.  661  ;  3  Cal. 
654  (P.  C,)  ;  A.  I.  R.  1916  P,  C.  46  ;  A.  I.  R* 
1915  P.O.  116,  Disc,  and  Expl.  [P  172  C  11 

Y.  V.  Jakatkar — for   Appellant. 
M.  R.  Bobde—ioi:  Respondent 9, 

Judgment — The  plaintiff,  Narayan  is 
a  broker  who  acts  as  an  intermediary 
between  merchants  who  purchase  cloth 
and  Topiwalas  who  sell  cloth.  T he- 
learn  ed  District  Judge  has  described  the 
prevalent  practice  as  follows  : 

"  The  merchants  or  prospective  buyers  ar- 
rive at  a  place  and  desire  to  buy  cloth.  They 
then  approach  a  dalal  who  collects  the  Topi- 
walas  or  the  middle  men,  who  had  obtained 
cloth  from  the  weavers,  and  the  parties  meet. 
The  buyers  then  see  bhe  various  specimens  of 
cloth  and  purchase  them,  but  they  do  not  ac- 
tually purchase  direct  from  the  Topiwalas, 
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but  through  the  dalala  or  brokers,  who  charge 
1  par  cent,  commission  on  the  transactions 
•and  arraoga  for  delivery  bo  the  buyers.  The 
prices  are  apparently  fixed  In  consultation, 
but  if  the  buyer  himself  is  not  present  it  is 
admitted  on  both  sides  that  the  price  is  fixed 
by  the  broker.  There  is  no  enhancement  of 
price  between  the  buyer  and  the  seller,  the 
broker's  commission  being  a  fixed  percentage. 
The  buyers  have  an  account  with  the  broker 
and  so  do  the  sellers." 

The  plaintiffs  have  filed  the  present 
suibT  to  recover  from  a  merchant  the 
prioe  of  cloth  which  he  had  purchased 
for  him  and  delivered  to  him  in  this 
manner  together  with  interest  on  that 
prioe.  The  defence  which  I  have  to 
consider  was  that  the  plaintiff,  Narayan 
was  a  mere  broker  and  had  no  right  to 
bring  the  suit. 

The  learned  District  Judge  has  held 
that  since  the  buyer  does  not  trouble  to 
make  any  enquiry  regarding  the  identity 
of  the  Topiwala  and  does  not  keep  any 
record  of  his  name,  it  must  be  consi- 
dered that  the  agent  has  not  disclosed 
the  name  of  his  principal  :  a  presump- 
tion, therefore,  arises  in  accordance  with 
8.  230,  Contract  Act,  that  a  contract 
exists  to  the  effect  that  the  agent  can 
personally  enforce  contracts  entered  into 
by  him  on  behalf  of  the  Topiwala. 

In  appeal  it  is  urged  that  since  the 
buyers  and  sellers  came  lace  to  face  the 
name  of  the  principal  was  thereby  dis- 
closed. The  plaintiff  Narayan  clearly 
dealt  with  the  defendant  in  the  capacity 
of  an  agent  for  the  seller  ;  in  my  opinion, 
when  he  brought  his  principal  face  to 
face  with  the  defendant,  it  cannot  be 
said  that  he  did  not  disclose  the  name  of 
his  principal.  But  8.  230,  Contract  Act, 
merely  says  that  a  presumption  arises 
when  the  agent  does  not  disclose  the 
name  of  the  principal.  If  no  such  pre- 
sumption arises,  the  question  remains 
whether  or  not  facts  exist  to  justify  an 
inference  that  there  was  a  contract  al- 
lowing the  agent  to  sue  personally.  I 
have  to  consider  what  was  the  intention 
of  the  parties  when  the  transaction  to 
which  this  appeal  relates  took  place. 
The  facts  proved  and  admitted  clearly 
justify  the  inference  that  the  parties  did 
intend  that  the  agent  should  recover  the 
price  of  the  cloth.  It  is  admitted  that 
the  appellant  has  kept  no  record  of  the 
names  of  the  principals  ;  he  has  made 
payments  to  the  respondent  and  his  ac- 
count books  show  suoh  payments  as 
made  to  respondent  1.  It  can  be  safely 


inferred  that  it  was  a  term,  explicit  or 
implied,  of  the  contract  that  the  appel- 
lant should  make  payments  to  the  res- 
pondent. 

The  appellant  next  urges  that  8.  236, 
Contract  Act,  prevents  the  respondents 
from  requiring  the  performance  of  the 
contract;  but  this  suction  only  applies  to 
cases  where  a  person  misleads  another  by 
describing  himself  as  an  agent.  Apart 
frum  this,  I  fully  agree  that  respon- 
dent 1  was  in  reality  acting  as  an  agent. 

I  hold,  therefore,  that,  as  there    w^s  a 
contract    to    that    effect,   the  agent  can 
personally  enforce  the    contract    for    the 
sale  of  the  goods.     It  is  next   urged  that 
interest  should  not    have    been   allowed. 
The    plaintiffs    allege    that    one    of  the 
terms  of  the  contract  was  that  the    price 
should  be    paid  in    three  months.     It  is- 
difficult  to  see  how    on    this    pleading   a 
decree    for    interest  for  the  whole  period 
subsequent    to    the  transaction   can    be 
upheld.     The  learned   District  Judge  has 
relied  on    Handayal   v.    Sunderlal  (l) 
The  decision  in  that  case  appears   to    be 
that  the  general    provisions   of  the    In- 
terest   Act    cannot   detract   from    special 
provisions  suoh  as  those    of   8.  73,   Con- 
tract Act.     This    decision   may   be    sup- 
ported by  a   reference    to   Hurropersaud 
Boy    v.    Skamapersaud    Boy  (2)  where 
their  Lordships  point  out  at  p.  660    that 
these  words  occur  in  Act  32  of  1839  : 

II  Provided  that  interest    should  be   payable 
in    all    cases   in    which  it    is  now  payable  by 
law." 

In  my  opinion,  it  was  for  the  plain- 
tiffs to  allege  and  prove  facts  by  virtue 
of  which  it  could  be  held  that  the  in- 
terest claimed  was  payable  by  law. 

In  Abdul  Saffur  v.  Hamida  Bivi  (3) 
(at  666)  it  is  stated  : 

11  The  oaaes  to  which  the  learned  Advocate- 
Qonoral  drew  our  attention  establish  that  the 
Aot  was  not  intended  to  affect  payments  of 
interest;  or  compensation  in  matters  not 
coming  strictly  within  the  letter  ol  the  law." 

The  oases  to  which  they  refer,  how- 
ever,, show  that  interest  was  allowed  for 
some  definite  and  special  reason.  In 
Hurropersaud  Boy  v.  Shamapersaud 
Boy  (2)  interest  was  awarded  on  mesne 
profits  for  reasons  which  do  not  apply  to 
debts  other  than  mesne  profits.  ID 

(1)  A.  I.  B.  1925  Nag.  451=21  N.  L.  R.  16. 

(2)  [1877]  3  Oal.  654=5  I.  A.  31=1  0.  L.  R. 
499=3  Sar.  78U  (P.O.). 

(3)  [1919]  42  Mad.  661=36  M.  L.  J.  456=52 
I.  0.  505=(1919)  M.  W.  N.  484. 
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Hatnera  Bibi  v.  Zubaida  Bibi  (4)  a 
widow,  who  had  been  allowed  to  take 
possession  of  her  husband's  estate  in 
•order  to  sati&Cy  her  dower-debt  from  the 
income  thereof,  was  held  to  be  entitled 
to  some  "reasonable  compensation  for 
forbearing  to  insist  on  her  strict  legal 
rights  to  exict  payment  of  her  dower  on 
the  death  of  her  husband  and  their 
Lordships  thought  it  obvious  that  com- 
pensation for  forbearance  to  enforce  a 
money  payment  was  best  calculated  on 
the  basis  of  an  equitable  rate  of  interest 
In  Ahmed  Musaji  Saleji  v.  Hashim 
EbrakimSaleji(5)  (at  925  of  42  Cal) 
their  Lordships  state  : 

"  It  is  well-settled  that  in  certain  cases, 
•whou  on  the  dissolution  of  a  firm  ono  oE  the 
partners  retains  assets  of  tha  firm  in  hia 
bauds  without  any  SBttlement  of  accounts 
and  applies  them  in  continuing  the  business 
for  his  own  benefit,  he  may  ba  ordered  to  ac- 
count for  these  assets  with  interest  thereon." 

These  Privy  Council  rulings  furnish 
no  support  for  the  theory  that  Courts 
have  power  to  award  interest  in  all  cases 
where  money  due  is  withheld. 

In  the  cage  I  am  considering  the  plain- 
tiffs did  not  prove  their  allegation  that 
one  of  the  terms  of  the  contract  was  that 
the  price  should  be  paid  in  three  months. 
I  need  not  consider  what  would  have 
'been  tho  result  had  they  pleaded  an  im- 
plied contract  that  the  money  should 
be  paid  in  a  reasonable  time.  They 
have  not  then  shown  that  the  defendant's 
failure  to  pay  was  a  breach  of  the  con- 
tract and  S  73,  Contract  Act,  cinnofc 
apply.  There  is  no  question  of  an  agree- 
ment by  which  they  forbore  to  sue  I 
do  not  know  of  any  provision  of  law  or 
any  settled  principle  under  which  they 
can  claim  interest.  I,  therefore,  vary 
the  decree  of  the  lower  Court  by  exclud- 
ing interest.  Costs  in  all  Courts  will  be 
be  borne  in  proportion  to  success  and 
failure 


S.N./R.K, 
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(4)  A.  I.  R.  1916  P.  0.  46=38  All,  581=43 
I,  A.  294  (P.O.). 

(5)  A.  I.  B.  19L5  P.  G.  116=42  Gal.  914=42 
I.  A.  91  (P.O.). 


K.  FasiwZdm—  Applicant. 
v! 

Emperor  —  Opposite  Party. 

Criminal  Revn.  No.  59  of  1921,  and 
Misc.  Petn,  No  13  of  1929,  Decided  on 
12th  April  1929,  against  the  order  of 
Sub-Divisional  Magistrate,  Jubbulpore, 
D/-  3rd  December  1928 

(a)  Criminal    P.    C.,    S.    162—  Accused  has 
absolute   right    to    get   copy    of  statement  of 
prosecution  witness. 

The  Court  cannot  refuse  to  grant  copies  to 
tho  accused  of  the  statements  of  prosecution 
witness,  which  have  been  previously  reduced 
to  writing,  because  on  a  persual  thereof  it 
considers  that  there  19  no  contradiction  of 
the  depositions  recorded  in  Court.  Although 
tho  statement  previously  recorded  into  writ- 
ing may  only  be  used  to  contradict  a  witness, 
the  Court  cannot,  on  that  ground,  refuse  to 
grant  a  copy  because  thore  is  apparently  no 
contradiction.  A.  I.  R.  1923  Pat.  215,  Rrf. 

[P  174  C  1] 

(b)  Criminal  P,  C.,   S,   162—  Scope, 

An  accused  parson  has  a  right  to  apply  for 
copies  as  soon  ai  a  witness  is  oillod  for  pro- 
secution either  in  an  inquiry  or  in  a  trial. 

[P  174  C  1] 

(c)  Criminal    P.   C.,  LS.    526  —  Magistrate 
refusing  copies  of  statements  of    prosecution 
witnesses  —  His    order    bona    fide    and  under 
genuine  mistake  of  law  —  No    bias  on  his  part 
—  Application    for    transfer    is  not  entertain- 
able. 

Where  the  Magistrate  was  cloarlyywrong  in 
refusing  to  grant  copies  of  statements  pre- 
viously recorded  and  made  by  prosecution 
witnesses  but  where  his  order  was  a  bona  fide 
ono  made  under  a  genuine  mistake  of  law. 

Held:  that  the  Magistrate  did  not  act  under 
any  bias  or  prejudice  and  therefore  an  ap- 
plication for  transfer  on  that  ground  could 
not  bo  granted.  "  [P  174  C  1,  2] 

(d)  Criminal    P.     C.,    S.    526—  In    cases    of 
doubt  of  personal  impartiality  of   the  Judge 
or  where  his  acts    and   orders  create   reason- 
able    apprehension      in      accused,      transfer 
should  be  granted  but  not  otherwise. 

Where  any  doubt  can  be  shown  as  regards 
the  personal  impartiality  of  the  presiding 
Judge  of  the  Court,  a  transfer  should  im- 
mediately be  granted;  but  whore  no  such  per- 
sonal grounds  can  be  shown  a  transfer  should 
only  be  granted  when  the  Magistrate  has 
shown  by  his  acts  or  orders  that  thero  is  a 
possibility  that  he  may  be  prejudiced  against 
tho  accused  or,  at  any  rate,  that  tho  accused 
might  have  a  reasonable  apprehension  that 
he  is  BO  prejudiced.  Such  an  apprehension 
should  not  arise  from  the  ordinary  acts  of  a 
Magistrate  performed  in  the  course  of  a  case, 
During  the  conduct  of  a  protracted  trial  ib 
necessarily  happens  that  many  pointa  arise 
upon  which  the  Magistrate  has  to  give  a 
decision,  and  the  fact  that  he  makes  a  deot- 
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sion  against  the  accused  ia  not  sufficient  to 
warrant  any  apprehension  of  impartiality 
if  the  order  ia  passed  in  good  faith  and  the 
reasons  for  the  order  are  duly  stated:  10 
N.  L.  R.  15;  A.  I  R.  1926  Nag.  448,  23  Gal. 
499;  19, 4.11.  64;  10  C  W.  N.  441;  1  -N.  L.  R. 
134,  2  Q.  B.  D.  558,  Rtf.  [P  175  C  2] 

(e)  Criminal  P.  C.,  S.  540— Scope— No 
bias  unless  Court  guide!  or  assists  prosecu- 
tion—Criminal P.  C,,  S.  526. 

Court  has  power  to  summon  any  person  as 
witness  IE  his  evidence  appears  essential  for 
the  juat  decision  of  the  oasa.  And  no  ques- 
tioi|  of  bias  against  the  accused  can  arise  un- 
less it  is  shown  that  the  Court  was  guiding 
or  assisting  the  prosecution.  [P  174  C  2J 

Fida  Hussain — for  Applicant. 

G   P.  Ihc/c— for  the  Crown 

Order. — This  is  an  application  by 
seven  persons,  who  are  being  prosecuted 
under  S.  307,  I.  P.  C.  in  the  Court  of 
Mr  Wickenden,  Sub-Divisional  Magis- 
trate, Jubbulpore,  for  transfer  of  the 
ca.se  from  that  Magistrate  The  applica- 
tion is  fairly  long,  but  in  argument  the 
learned  counsel  who  appeared  for  the 
applicants  put  forward  only  three  grounds 
in  support  of  it.  The  first  was  that  the 
Magistrate  had  persistently  refused  to 
grant  bail  to  the  applicants  although  he 
was  not  justified  in  doing  so;  the  second 
was  that  the  Magistrate  refused  to  grant 
copies  of  statements  made  by  wit- 
nesses for  the  prosecution  though  the 
applicants  had  applied  for  such  copies 
under  S.  162,  Criminal  P.  C  ;  and 
the  third  ground  was  that  the  Magis- 
trate of  his  own  motion  called  fur- 
ther medical  evidence  in  addition  to 
that  adduced  by  the  prosecution.  It  is 
allowed  that  from  these  circumstances 
the  applicants  had  a  reasonable  appre- 
hension that  the  Magistrate  was  biased 
against  them  and  that  they  would  not 
get  a  fair  and  impartial  hearing. 

As  regards  the  first  ground,  there  is, 
I  think,  absolutely  no  ci.se  The  only 
order  by  Mr.  Wickenden  as  regards  bail 
is  contained  in  the  order-sheet  of  15th 
October  1928.  In  that  it  is  stated  that 
the  Magistrate  could  not  grant  bail 
owing  to  the  nature  of  the  ease  and  the 
Dasehra  festival.  It  may  be  noted,  how- 
ever, that  prior  to  that  order  bail  had 
been  refused  by  Thakur  Chhattar  Singh, 
Magistrate  First  Class,  on  15th  Septem- 
ber, by  Mr.  Dewey,  Magistrate  First 
Claas,  on  29th  September,  by  Mr.  Wood- 
ward, Sessions  Judge,  on  22nd  Septem- 
ber and  by  Mr.  Jawahir  Lall,  Additional 
Sessions  Judge,  on  1st  October  1928.  In 
view  of  these  previous  orders  Mr  Wick- 


gnden  cannot  he  held  to  have  been  wrong 
in  refusing  bail.  It  is  true  that  hail  waa 
allowed  by  this  Court  on  31st  October,, 
but,  as  it  had  been  previously  refused 
not  only  by  the  two  Magistrates  to  whom 
applications  had  been  made,  but  also  by 
the  Sessions  Judge  and  the  Additional 
Sessions  Judge,  Mr.  Wickenden  was,  in- 
my  opinion,  right  in  refusing  bail  on 
15th  October  1928.  At  any  rate,  no  pos- 
sible bias  can  be  inferred  from  his 
refusal. 

As  regards  the  refusal  to  grant  copies, 
Mr.  Wickenden  has  made  a  report  in  his 
explanation  to  the  District  Magistrate, 
and  in  his  order  of  5th  December  Mr. 
Wickenden  hag  given  reasons  for  not 
granting  copies  It  is  true  that  he  made 
a  mistake  in  the  matter  and  was  not 
right  in  refusing  to  grant  copies;  but 
the  Magistrate  appears  to  have  made  a 
bona  fide  mistake  and  also,  if  his  expla- 
nation can  bo  believed,  he  was  following 
a  practice  which  had  apparen-tly  been- 
followed  by  the  Sessions  Judge  Tho 
application  was  made  on  26th  November 
On  that  Mr.  Wickenden  has  endorsed: 

"  I  will  peruse  the  diary  and  give  state' 
monta  accordingly.  On  further  considera- 
tion, as  the  case  is  a  committal  one  and  at 
this  stage  no  quastiou  o(  further  examination 
for  purposes  of  contradiction  arises  in  this 
Court,  the  application  does  not  lie  to  mo.  In 
case  of  committal  the  Sessions  Judge  may 
bo  approached." 

In  the  order  dated   5th    December  the- 
Magistrate  has  written: 

11  Copies  of  the  caso  diary  c,in  only  be  gran- 
ted for  purpoao  of  contradicting  a  witness. 
The  X  examination  of  the  witnesses  had  been 
closed.  Therefore  no  question  of  oontardic- 
tmg  tho  witness  ia  this  Court  arose  There- 
fore, no  application  for  copies  oould  he  to 
this  Court  at  that  stage. " 

In  the  report  to  the  District  Magis- 
trate  Mr.  Wickenden  has  said  that  the 
accused  had  not  an  automatic  right  to 
copies  of  the  case  diary,  bnt  had  only 
a  right  for  the  purpose  of  contradiction 
after  a  witness  had  been  examined,  and 
that  the  practice  of  the  Sessions  Judge 
WAS  to  peruse  the  diary  when  asked  by 
the  defence  counsel  and  to  give  a  copy  of 
such  portion  of  the  statement  which 
would  contradict  the  witness's  state- 
ment made  in  Court  In  his  further  re- 
port to  the  District  Magistrate  Mr 
Wickenden  has  stated  that  the  rejection 
of  the  application  was  on  legal  grounds 
upon  a  more  careful  appreciation  of 
S.  162.  As  already  stated  above,  I  think 
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there  is  no  doubt  that  Mr.  Wiokenden 
was  wrong  in  the  matter  and,  if  I  may 
believe  him,  the  Sessions  Judge  also  ap- 
pears to  be  labouring  under  a  mistake.  Ao- 
oording  to  S.  162  of  the  present  Criminal 
P.  C,  the  Court  is  bound,  on  the  request  of 
the  accused,  to  refer  to  the  statements  of 
the  prosecution  witness,  which  has  been 
previously  reduced  into  writing,  and  to 
furnish  the  accused  with  a  copy  thereof. 
The  only  ground  on  which  the  Court 
could  refuse  to  grant  a  copy  is  stated 
in  para  3,  Cl.  (l)  of  that  section. 
The  Court  could  not,  then,  refuse  to  grant 
copies  because  upon  a  perusal  of  the  state- 
ments previously  recorded  it  considers 
that  there  is  no  contradiction  of  the  de- 
positions recorded  in  Court.  It  is  true 

at  according  to  S.  162  the  statement 
previously  reduced  into  writing  may 
oe  used  only  to  contradict  a  witness 
in  the  manner  provided  by  S,  145,  Evi- 
dence Act,  but  the  Court  cannot  on  that 
ground  refuse  to  grant  a  copy  because 
ihere  is  apparently  no  contradiction. 
Under  S.  162  of  the  Code  of  1898 
there  was  more  discretion  left  to  the 
Court  in  the  matter,  and  previous  rulings 
referring-to  S.  162  would  show  that  the 
Court  could  refuse  to  grant  copies  for  suffi- 
cient reasons;  but  as  the  section  now 
stands,  I  am  of  opinion  that  an  accused 
person  has  an  absolute  right  to  get  a  copy 
of  a  statement  of  a  witness  for  the  prosecu- 
tion that  has  not  been  refused  for  reasons 
atated  in  the  last  paragraph  of  Cl.  (l). 

I  would  refer  in  this  connexion  to 
Ramgulam  v.  Emperor  (l)  Nor  am  I 
pressed  by  Mr.  Wickenden's  reasoning 
that  the  application  should  not  be  made 
in  his  Court  but  in  the  Court  of  the  Ses- 
sions Judge.  An  accused  person  has  a 
right  to  apply  for  copies  as  soon  as  a 
witness  is  called  for  the  prosecution 
either  in  an  inquiry  or  in  a  trial,  the 
word  "inquiry"  being  expressly  men- 
tioned in  para.  2,  S.  162.  At  the  same 
time,  although  Mr.  Wiokenden  was,  in 
my  opinion,  clearly  wrong  in  refusing  to 
grant  copies,  there  can  be  no  doubt  that 
his  order  was  a  bona  fide  one  made  under 
a  genuine  mistake  of  law  and  apparently 
following  a  practice  which  was  adopted 
by  the  Sessions  Judge  in  the  matter. 
There  oan  be  no  ground,  then,  for  sup- 
posing that  Mr  Wiokenden  has  acted 
under  any  bias  or  prejudice:  on  the  con- 
trary he  seems  to  have  taken  considerable 
(1)  A,  I.  R,  1928  Pat,  915=7  Pali,  U05, 


pains  in  the  matter,  to  have  read  the 
statements  in  the  diary  carefully  and  to 
have  passed  his  order  after  satisfying 
himself  that  there  was  no  contradiction. 
I  do  not,  therefore,  think  that  there  can 
be  any  reasonable  apprehension  of  parti 
ality  or  unfairness  against  the  Magistrate 
owing  to  his  refusal  to  grant  copies. 

The  third  ground  is,  I  think  absDlutely 
without  foundation.  Under  S.  540,  Cri- 
minal P  C.,  a  Court  has  full  power  to 
summon  any  person  as  a  witness,  and  it 
has  been  laid  down  that  the  Court  shall 
summon  such  person  if  his  evidence  ap- 
pears essential  for  the  just  decision  of  the 
case.  Mr.  Wiokenden  has  given  good 
rsasons  for  calling  further  medical  evi- 
dence. The  case  was  ohallaned  under 
S.  307,  I.  P.  C.,  and  it  is  clear  that  medi- 
cal evidence  would  be  important  The 
injured  person  was  examined  by  Dr. 
Sampson  upon  his  admission  to  the  hos- 
pital, but  was  not  subsequently  exa- 
mined by  him.  After  his  examination 
Mr.  Wickenden  was  of  opinion  that  more 
medical  evidence  was  necessary  and  the 
Public  Prosecutor  said  he  would  produce 
further  evidence.  In  calling  further  me- 
dical evidence  Mr.  Wickenden  was 
clearly  acting  within  the  provisions  of 
S.  540,  Criminal  P.  C.,  and  no  suspicion 
of  bias  of  any  kind  can  arise.  It  cannot 
be  held  that  Mr  Wiokenden  was  guiding 
or  assisting  the  prosecution,  all  that  he 
did  was  to  call  further  medical  evidence 
which,  in  a  case  of  this  kind,  was  pro- 
bably most  desirable. 

I  am  clearly  of  opinion,  then,  that 
none  of  the  grounds  put  forward  show 
any  bias  or  prejudice  on  the  part  of  the 
Magistrate,  nor  is  the  cumulative  effect 
of  the  circumstances  such  as  would  cause 
any  reasonable  apprehension  in  the 
minds  of  the  applicants  that  they  would 
not  get  a  fair  and  impartial  trial  The 
applicants  are  men  of  some  position  and 
education,  or,  at  any  rate,  they  are  not 
merely  ignorant  villagers,  as  is  often 
urged  in  applications  of  this  kind;  and 
this  being  so  they  cannot  be  expected  to 
have  any  reasonable  apprehension,  unless 
the  circumstances  are  such  as  would 
warrant  such  an  apprehension  in  the 
mind  of  a  man  of  average  intelligence  and 
mental  capacity.  It  is  true  that,  when 
there  does  exist  a  reasonable  apprehen- 
sion in  the  mind  of  the  accused,  a  trans- 
fer of  a  .oase  should  be  ordered  even 


1929 


FASIDDDIN  v.  EMPEROR  (Staples,  A..J.  0.) 


Nagpur  175 


though  the  ci roams fcanoea  are  not  suoh  as 
would  make  the  Court  doubt  the  possibi- 
lity of  a  fair  and  impartial  trial  This 
has  been  held  in  several  decisions,  al- 
though it  may  be  noted  in  passing  that 
according  to  S.  526  (l)  (a),  Criminal  F. 
C..  ib  is  laid  down  that 

"whenever  it  ia  made  to  appear  to  the  High 
Court  that  a  fair  and  impartial  inquiry  or 
trial  cannot  be  had  in  any  criminal  Court 
subordinate  thereto  .  .  .  •  etc." 

Thpre  is  nothing  in  S.  526  as  regards 
any  apprehension  in  the  mind  of  the  ac- 
cused, and  the  only  criterion  is  whether 
the  High  Court  is  of  opinion  that  a  fair 
and  impartial  trial  can  or  cannot  be  hold. 
At  the  same  time,  it  has  now  been  laid 
down  in  a  number  of  decisions  that  a 
reasonable  apprehension  in  the  mind  of 
the  accused  is  a  ground  for  ordering 
a  transfer,  and  that  view  must,  I 
think,  be  followed.  I  would  refer  to 
the  decisions  in  Machal  v.  Matru  (2), 
Abdnlla  v.  Emperor  (3),  Upendra 
Nath  v  Khitish  Chandra  (4),  Far- 
sand  Ali  v.  Hanuman  Prasad  (5)  and 
Narain  Chandra  v.  Howrah  Munici- 
pality (6)  At  the  same  time  I  would 
also  .refer  to  the  case  in  Emperor  v 
Jaggan  (7)  where  Know,  J.,  has  taken 
rather  a  different  view  of  the  matter. 
Granting,  however,  that  a  reasonable  ap- 
prehension in  the  mind  of  the  accused  is 
a  sufficient  cause  for  transferring  a  ca.se 
the  Court  must  be  satisfied  that  such  a 
reasonable  apprehension  exists,  and  it 
can  only  be  so  satisfied  from  the  circum- 
stances of  the  ca.se  and  from  the  conduct 
and  behaviour  of  the  accused  as  well  as 
the  accused's  character  and  mental 
status.  Eich  G3.se  must,  of  course,  be 
decided  on  its  own  merits  It  is  in  my 
opinion  impossible  to  determine  with  ab- 
solute certainty  whether  a  reasonable 
apprehension  exists  in  the  minds  of  the 
accused  or  not  as,  strictly  speaking,  it  is 
impossible  to  determine  the  intention  of 
the  accused.  Intention,  however,  as  laid 
down  by  laraay,  J.  0.,  in  Jhagru  Gond 
v  Emperor  (8),  can  only  be  inferred  from 
the  acts  of  the  accused,  and  every  sane 

(2)  [1914]  ION.  L,  R.   15=22    I.    0.980=15 

Cr.  L.  J.  196. 
3)  A,  I.  R.  1926  Nag.  418—23  N,  L,  B.  99, 

4  [1896]  23  Cal.  499. 

5  [1896]  19  All.  61=(1896)  A,   W.  N.  177. 
(6    [1906]  10  0.  \V.  N.  111. 

(7    [1914]  36  All.  239=22  I.  0.  996=12  A.  L. 

J.  399. 
(8)  [1905]  1  N.  L.  R.  134. 


person  must  be  presumed  to  intend  the 
natural  and  probable  consequences  of  his 
acts.  Similarly,  the  state  of  an  accused 
person's  mind  and  the  possibility  or  pro- 
bability of  his  entertaining  a  reasonable 
apprehension  can  only  be  determined 
from  the  circumstances,  which  might 
give  rise  to  suoh  apprehension  and  from 
the  conduct  of  the  accused,  after  taking 
into  consideration  the  accused's  position 
in  life,  social  status  and  mental  develop- 
ment. I  would  also  quote  a  passage  that 
occurs  in  Narain  Chandra  Banner  jee  v. 
The  Howrah  Municipality  (6)  at 


"The  law  requires  that  it  should  bs  made  to 
appear  to  this  Court  that  a  fair  and  Impartial 
trial  cannot  ba  had  before  wo  take  notion 
under  S.  526  (1),  Criminal  P,  C.,  and  we  think 
that  we  should  not  be  doing  our  duty  if  we 
pretended  to  accept  as  reasonable  grounda 
which  we  knew  to  be  insufficient  and  un- 
reasonable simply  because  the  litigants  were 
foolish  enough  to  entertain  them.  To  extend 
the  rule  in  the  manner  suggested  by  tha 
learned  counsel  would  be  to  encourage  a  dis- 
trust in  the  integrity  and  independence  of  the 
magisterial  Courts  in  this  country  which 
would  amount  to  a  serious  evil.  We  oonoeive 
it  to  be  our  duty  rather  to  discourage  than  to 
encourage  it.  We  are  not  prepared  therefore 
to  apply  the  rule  unless  we  are  satisfied  that 
there  is  in  the  present  case  a  reasonable  ap- 
prehension that  the  petitioners  will  not  have 
a  fair  and  impartial  trial  in  the  Court  before 
which  their  case  is  at  present.11 

I  would  also  point  out  that  in  Serjeant 
v.  Dale  (9),  a  case  often  quoted  in  this 
connexion,  the  reason  for  holding  that  the 
Court  was  not  impartial  was  a  personal 
one  Such  a  reason  does  not  apply  to 
the  present  case  or  to  the  majority  of 
oases  in  which  applications  for  transfer 
are  made.  Of  course,  where  any  doubt 
can  be  shown  as  regards  the  personal  im- 
partiality of  the  presiding  Judge  of  the 
Court,  a  transfer  should  immediately  be 
granted;  but  where  no  such  personal 
grounds  cm  be  shown  a  transfer  should 
only  be  granted  when  the  Magistrate  has 
shown  by  his  acts  or  orders  that  there  is 
a  possibility  that  he  may  be  prejudiced 
against  the  accused  or,  at  any  rate,  that 
the  accused  might  have  a  reasonable 
apprehension  that  he  is  so  prejudiced. 
Such  an  apprehension  should  not  arise 
from  the  ordinary  acts  of  a  Magistrate 
performed  in  tbe  course  of  a  oa.se.  Dur- 
ing the  conduct  of  a  protracted  trial  it  ne- 
cessarily happens  that  many  points  arise 


(9)  [1878]  2  Q.  B.  D,  553=46  L.  J.  Q.   B.    78 
=37  L.  T.  153. 
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upon  which  the  Magistrate  has  to  give  a 
decision,  and  the  fact  that  he  makes  a 
decision  against  the  accused  is  not  suffi- 
cient to  warrant  any  apprehension  of  im- 
partiality, if  the  order  is  passed  in  good 
faith  and  the  reasons  for  the  order  are  duly 
stated  There  is  a  tendency  on  the  part 
of  accused  persons  to  come  up  for  a  trans- 
fer whenever  there  is  an  order  which  is 
adverse  to  them,  hut  such  an  order  can 
be  no  ground  for  a  transfer  if  passed  in 
good  faith  and  in  exqroise  of  the  Magis- 
trate's jurisdiction.  It  may  be  noted 
that,  in  some  of  the  cases  referred  to 
above,  in  which  a  transfer  was  granted 
on  the  ground  of  a  reasonable  apprehen- 
sion existing  in  the  minds  of  the  accused, 
the  Magistrate  had  either  acted  upon  in- 
formation outside  the  record  or  had  acted 
in  some  other  irregular  manner  Such 
irregularity  would,  of  course  naturally 
give  rise  to  an  apprehension;  but  when 
a  Magistrate  has  not  acted  irregularly 
and  has  only  acted  in  good  faith  and  in 
exercise  of  his  jurisdiction  no  apprehen- 
sion should,  as  a  rule,  arise  or  be  pre- 
sumed to  exist.  Even  when,  as  in  the 
present  case,  a  Magistrate  has  made  a 
mistaken  order,  as  pointed  out  above 
with  reference  to  S  162,  Criminal  P  C.. 
it  is  no  sufficient  ground  for  inferring 
any  reasonable  apprehension  of  bias  or 
prejudice,  when  the  order  has  been  passed 
in  good  faith  and  for  reasons  stated 
therein.  In  the  case  of  a  very  ignorant 
or  unsophisticated  person  a  transfer 
might  be  granted  more  readily,  but  in 
the  case  of  persons  of  ordinary  intelli- 
gence and  character  a  transfer  should 
only  be  given  upon  reasonable  grounds. 
It  is  not  sufficient  in  such  a  case  for  the 
accused  to  say  that  they  havu  an  appre- 
hension that  they  will  not  get  a  fair  and 
impartial  trial,  but  it  must  be  shown 
that,  from  the  circumstances  of  the  case, 
a  reasonable  inference  can  be  drawn  that 
such  an  apprehension  does  exist  in  the 
minds  of  the  accused. 

In  the  present  case  I  am  of  opinion 
that  the  circumstances  do  not  show  that 
any  sufficient  reason  for  suoh  an  appre- 
hension exists,  nor  do  I  think  that  the 
accused  really  entertain  any  such  ap- 
prehension: their  object  in  making 
this  application  is,  I  think  simply  to 
secure  a  transfer,  and  to  defeat  or  delay 
the  enda  of  justice  The  application  is 
one  that  should  not  be  granted  and  I 
therefore  dismiss  it.  The  Magistrate 
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MACNAIR,  OFFCJ    J.  C. 
Mt.  Yamunabai — Appellant. 

v. 

Dist.  Judge,  Chhindwara  —  Respon- 
dent. 

Misc.  Appeal  No,  14  of  1929,  Decided 
on  24th  April  1929,  against  order  of  Dist. 
Judge,  Ghhindwara 

Guardians  and  Wards  Act,    S,  39— Notice. 

Before  removing  a  guardian,  he  'should  be 
given  notice  setting  out  for  which  of  the 
causes  mentioned  in  S.  39,  it  is  proposed  to 
remove  him  :  20  C.  L.  J.  231,  Rel.  on. 

[P  176  G  2] 

P.  K.  Salve — for  Appellant. 

Judgment. — The  record  of  this  case 
indicates  thdt  Yamunabai  was  an  un- 
satisfactory guardian  :  she  did  not  file 
accounts,  she  expended  Rg  1,000  on  a 
marriage  without  sanction  of  the  Court 
and  she  did  not  obey  the  orders  of  the 
Court.  On  25th  January  1929,  however, 
she  had  not  been  directed  to  be  present 
in  Court  ;  a  report  was  taken  into  con- 
sideration without  giving  her  an  opport- 
unity to  offer  an  explanation.  She  was 
removed  from  the  guardianship  and  the 
reasons  for  her  removal  are  not  stated 
She  has  appealed  from  this  order  under 
the  provisions  of  K.  47,  Guardians  and 
Wards  Act. 

It  appears  to  me  that  she  should  have 
boon  given  notice  setting  out  for  which  of 
the  causes  mentioned  in  S.  39  of  the  Act 
it  was  proposed  to  remove  her.  The 
course  taken  in  Mahadeb  Mondal  v. 
Bidhi  Ghand  Mondal  (L)  appears  a  con- 
venient one.  It  is  highly  undesirable 
that  the  order  removing  her  from  guar- 
dianship should  be  at  once  set  aside  The 
appellant's  counsel  is  informed  that  she 
must  appear  before  the  District  Judge  on 
the  day  after  the  expiry  of  the  vacation. 
She  will  then  be  informed  of  the  reasons 
for  the  proposal  to  remove  her  from  guar- 
dianship and  will  be  allowed  to  give  any 
explanation  which  she  desires.  In  the 
meantime,  however,  she  will  not  be  guar- 
dian of  the  minor.  I  make  no  order  re- 
garding costs. 

F.N./B.K.  Appeal  allowed. 


(1)  [1914]  20C.L.J.  298=27  1.0,  28. 


1929 


HAMCHANDRA  v.  HARISCHANDIIA  (Jaokson^A.  J.  0.)         Nagpur  177 


*  A.  I.  R.  1929  Nagpur  177 

JACKSON,  A.  J.  0. 

Ramchandra — Plaintiff — Appellant, 
v. 

Harischandra  and  others — Defendants 
— Respondents, 

Second  Appea.1  No.  20-B  of  1928,  De- 
cided  on  28th  March  1929,  against  decree 
of  Second  Addl.  Diat.  Judge,  Akola,  D/- 
1st  November  1927,  in  Civil  Appeal  No  4 
of  L927. 

=fr  Hindu  Law  —  Adoption  —  Property  ac- 
quired by  partition  is  not  divested  by  adop- 
tion. 

Property  acquired  at  partition  in  tha  natu- 
ral family  is  not  divested  by  a  person's  subse- 
quent adoption  in  another  family  2J  Mad. 
437,  1  C.  W.  N.  121,  A.  /.  K.  1<J23  Bnm.  297, 
A.  l.R,  1922  Nay.  16;  40  Bnm.  423,  43  Bom. 
774,  Disc.  5  Cat.  Ill  (P.O.),  Appl. 

[L>  179  C  IJ 

M.  B  N-tyogi  and  G  G  flatvalne — for 
Appellant. 

S.  K.  Barlingay  and  P.  B.  Gale—tor 
Respondents, 

Judgment.  —  The  appellant  in  this 
case,  Ramchandra,  and  defendant  1  Ha- 
rishchandra,  were  the  sons  of  Raoji 
Kunbi.  After  Raoji's  death  there  was, 
according  to  the  finding  of  both  the  lower 
Courts,  a  partition  between  Ramchandra 
and  Harishohandra.  After  the  partition 
Ramchandra  was  taken  in  adoption  by  his 
uncle  Bisram,  and  Harishchandra  took 
possession  of  the  property  that  had  fallen 
to  Ramchandra  at  the  partition.  On 
attaining  majority  Ramchandra  brought 
the  suit,  out  of  which  this  appeal  arises, 
to  recover  possession  on  the  ground  that 
the  property  had  vested  in  him  before 
the  adoption  and  could  not  be  divested 
by  the  adoption.  The  trial  Court  decreed 
Ramohandra's  claim,  but  the  lower 
appellate  Court  has  reversed  the  decree 
and  dismissed  the  suit. 

The  first  point  I  propose  to  deal  with, 
is  the  contention  raised  on  behalf  of  the 
respondents  that  the  lower  Courts'  find- 
ing as  to  partition  having  taken  place  is 
wrong.  This  finding  .  is'  attacked  on  the 
ground  that  a  document,  Ex.  P-16,  des- 
cribed as  a  farkat,  is  not  registered,  al- 
though it  is  a  deed  of  partition  and, 
having  regard  to  the  value  of  the  property 
affected,  is  oompulsorily  registrable?  and 
should  not  have  been  admitted  in  evi- 
dence. It  is  admitted  that  there  was  a 
division  of  property  between  Ramchandra 
and  Harishohandra,  but  it  is  said  to 
1929  N/23  ft  24 


been  admitted  in  evidence.  Ibis  admitted 
that  there  was  a  division  of  property  bet- 
ween Ramohandra  and  Harishchandra,. 
but  it  is  said  to  have  been  merely  a- 
family  arrangement.  There  is,  howeverrr 
adequate  evidence,  apart  from  Ex  P-16» 
to  show  that  there  was  a  partition  and' 
not  merely  a  family  arrangement;  and 
even  if  the  view  is  accepted  that  Ex  P-1& 
has  been  wrongly  admitted  in  evidence, 
I  see  no  reason  to  differ  from  the  finding, 
of  the  lower  Courts  that  Ramchandra- 
and  Harishchandra  separated  from  each 
other. 

I  now  come  to  the  main    question  to  b& 
decided  in  this  appeal,  and    that  is,  whe- 
ther   the    adoption   of     Ramchandra    by 
Bis  ram  operated    to    divest    Ramohandra 
of  the  property  that   fell  to    his  share  at 
the  partition      The  principal    case  relied 
on  by  the  appellant  is  Sri  Rajah  Venkata- 
Narasimha  v.  Rangayya  Appa  Row  (I), 
in  which  it  was   held  that    the   adoption 
into  another  family  of  the  only  surviving 
member  of  a  joint   family,   in   whom  the 
family  estate  has  vested    solely  and  abso- 
lutely, does  not  in  law  operate  to  divest 
him  of  his  rights    in    such    estate.     This1 
view  of  the  law   agrees   with    that    taken 
by  Ameer  AH,  J.f  in  Behari  Lai  v  Kailas 
Ghundcr  (2),  and  it  has  been    accepted  in 
Mahableshwar  Narayan  \.   Subramanya 
Shivram  (3),  in  Maroti    v.    Laxman  (4)i 
in   Gour's  Hindu  Code  and  in   Sarvadhi- 
kari's    Principles    of    the  Hindu  Law   of 
Inheritance.       The    respondents    contend 
that  this  view  is  wrong,  resting  their  case 
mainly  on    the   wording   of  the    text    of 
Manu  that  deals  with    the   position  of  an 
adopted  boy  as    regards   the   family   and 
estate  of  his  natural  father,  Ch.  9,   Verse* 
142,  and    on  the    interpretation    of    that 
text   in  Sarkar's    Hindu  law,    and    that 
learned   writer's    theory    of    adoption  as- 
tantamount  to  civil  death    in  the   family 
of  birth     and    rebirth    in  the   family    of 
adoption. 

Sarkar's  view  of  the  effect  of  adoption- 
after  property  had  vested  in  the  person 
adopted  was  originally  the  same  as  that 
taken  in  Venkata  Narasimha  v  Ran- 
gayya Appa  Row  (l)  The  theory  sub- 
sequently held  by  him  that  adoption  is- 
tantamount  to  oivil  death  and  rebirth 
has  been  considered  in  the  judicial  degi- 


[1906]  29  Mad.   437=16  M.  L.  J.  178.    ' 
[1897]  1C.  W.  N.  121. 
A.  I.  B.  1923  Bom.  297=47  Bom.  512.   ' 
A.  I.  B.  1922  Nag.  16. 
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clone  and  text  books  referred  to  above, 
and  has  nob,  for  reasons  which  appear  to 
me  to  be  sound,  been  accepted  as  an  accu- 
rate guide  as  to  the  effect  of  adoption. 
It  has  been  accepted  by  Mookerjee,  J  ,  in 
Birbhadra  Nath  v.  Ralpataru  Panda 
(6),  but  I  cannot  find  that  it  has  been 
accepted  elsewhere  In  D  at  tat  ray  a 
Sakharam  v.  Govind  Sambhaji  (6), 
Shah,  J.,  though  he  dissented  from  Ven- 
kata Narasimha  Bow  v.  Bangayya  Appa 
Bow  (1),  did  not  proceed  upon  the  theory 
of  civil  death  and  rebirth.  Nor  is  that 
theory,  I  think,  adopted  in  Ramchandra 
v.  Manubai  (7),  though  I  note  that  that 
decision  is  referred  to  in  Maroti  v  Lax- 
man  (4),  as  supporting  the  theory. 

Coming  now  to  the  interpretation  of 
Gh.  9,  Verse  112  of  Manu,  this  has  been 
translated  in  Vol  25  of  the  Sacred  Books 

of  the  East  as: 

"An  adopted  son  shall  never  take  the  family 
(name)  and  the  eitate  of  hia  natural  father, 
the  funeral  oake  follows  the  family  (name) 
and  the  estate,  the  funeral  offerings  of  him 
who  gives  (hli  son  in  adoption)  cease  (as  far 
«B  that  son  ia  concerned)," 

After  discussing  that  text  and  the  in- 
terpretation of  it  by  ancient  commenta- 
tors, the  learned  Judges  who  decided 
Venkata  Narasimha  v  Bang  ay  y  a  Appa 

Row  (1),  say: 

"We  do  not  think  that  there  ia  anything 
in  these  passages  whioh  necessarily  carries 
with  it  the  idea  that  the  adopted  son]  ia  di- 
vested of  property  whioh  is  hia  own  absolutely 
at  the  time  of  adoption.  The  more  correct 
flew  seems  to  be  that  by  the  adoption  the 
filial  relationship,  as  the  author  of  the  Ohan- 
drika  says,  ia  extinguished  in  one  family  and 
ii  created  in  the  other  family,  and  that  there- 
after the  person  adopted  cannot  claim  or  take 
any  property  in  his  natural  family  by  virtue 
of  the  extinguished  filial  relationship 
therein." 

As  regards    the   interpretation    of    the 

text  of  Manu  they  say: 

"A  great  deal  of  argument  wag  addressed  to 
us  with  reference  to  the  exact  meaning  of  the 
Sanskrit  word  "haret"  in  the  text  of  Manu 
whioh  ii  variously  translated  "alaiml">ltake,>> 
•'share11  and  which  Sarkar  in  hia  latest  work 
translates  "takes  away,"  On  the  one  side  it 
was  pointed  out  that  in  some  of  the  alokaa  of 
ICanu  the  same  word  is  translated  and  can 
pioperly  be  translated  only  by  the  word 
"inherit,"  while  on  the  other  side,  attention 
ii  drawn  to  at  least  one  passage  where  it  can- 
not refer  to  inherited  property.  The  argu- 
ments do  not  seem  to  bring  us  any  nearer  to 
the  question  whioh  has  to  be  decided.' ' 
~75)  [1W5TT  O.L.J.  888. 
(6)  [1916]  40  Bom.  429=34  1.0.  423=18  Bom. 

L.  B.  958. 
<7)  [1919]  49  Bom.  774=59  1.0.  695=21  Bom. 

L.  B.  776. 


11  We  may,  however,  say  that  we  are  not 
prepared  to  accept  Mr.  Sarkar's  present'  view 
that  Manu  arid  bhe.oommentators  have  hither- 
to not  been  correctly  translated,  and  that  this- 
has  led  to  erroneous  views  as  to  the  conse- 
quences whioh  How  from  adoption." 

Similar  argument  has  been  addressed 
to  me '  in  connexion  with  which  I  can 
adopt  the  above  remarks  as  my  own. 

In  Dattatraya  Sakharam  v.   Oovind 
Sambhaji  (6),  Shah,   J.,   considers   that 
the  meaning  of  the  verse   above   referred 
to  is  clearly  against  the  view   taken  in 
Venkata  Narasimha   v.  Bangayya  Appa 
Bow  (l),   and  his   view    appears   to   be 
based  rather  on  the  interpretation  of  the 
expression    "the    estate    of    his    natural 
father"  than  on  the  meaning  of  the  word 
"haret."     He  says  that  the  expression  is 
wide  enough  to  include    the  estate  vested 
ia    the   person    adopted  at   the    time   of 
adoption,  provided  that   it  is  the  estate 
of  his  natural    father;    but   he   does  nob 
explain    how   the   estate   already    vested 
solely  in  the  son  is  still  the  estate  of  the 
natural  father.     In  Mahableshwar  Nara- 
yan   v.   Subramanya  Shivram  (3),  Ma- 
oleod,   G.   J  ,  though   following   Venkata 
Narasimha  v.  Bangayya  Appa  Bow  (l), 
did  not  dissent   from,  but    distinguished 
Dattatraya  Sakharam   v.  Govind   Sam- 
bhaji (6),   the  distinction   drawn   being 
between  the  oases   in   which   the   person 
adopted  had  obtained  an    absolute   estate 
at  partition  and   those  in   which   he  ob- 
tained such  an  estate  as  the  sole  surviv- 
ing member  of  a  joint   family.     The  dis- 
tinction is  not,  to  my  mind,  a  sound  one; 
but  that  is  not  very    material  for  present 
purposes,  as  I  am  concerned   with   a  case 
of  partition.     The  points  I  wish  to  make 
are,  firstly,   that    the    expression   "the 
estate  of  the   natural   father"    doea    not 
necessarily  include  property  vested  in  the 
person  adopted  before  the   adoption,  even 
though  it  had  been  the  estate  of  the   na- 
tural father  prior  to  its  becoming    vested 
in  the  person  adopted,  and,  secondly,  that 
the    Bombay  view,   as    interpreted    by 
Maoleod,  G.  J.,  does  not  differ  from   the 
Madras    view   as   regards   the    effect  of 
adoption  on  an  estate 'vested  in  the  person 
adopted  by  reason  of   partition.     It   has 
been  said  that  Maoleod,  G.  J  ,  altered  his 
view  in  Manikbai  v.    Gokuldas  (8),    but 
that  does  not  appear  to  me  to  be  the  case, 
having  regard  to  the  distinction   drawn 
by  him  in  Mahableshwar    Narayan  v. 
Subramanya  Shivram  (3). 

(8)  A.  I.  B.  1995  Bom.  368=49  Bom.  530. 
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The  weight  of  authority  is  thus  on  the 
side  of  the  view  that  property  acquired 
at  partition  is  not  diveated  by  subse- 
quent adoption.  I  may  say  that  I  oon- 
sider  that  a  definite  answer  to  the  ques- 
tion I  am  now  considering  cannot  be  ob- 
tained by  interpretation  of  Cbi.  9,  Verse 
142  oE  Manu,  but  that  verse,  at  least, 
does  not  require  the  divesting  of  an  estate 
already  vested  in  the  person  adopted  and 
dpea  not  establish  th&t  such  an  estate 
forma  an  exception  to  the  general  rule  of 
Hindu  law,  stated  by  the  Privy  Council 
'in  Miniram  Kohta  v  Keri  Kolitani(9) 

"that  an  estate  oace  voated  by  auooeaaion  or 
mhenbanoe,  is  nob  divasbed  by  any  aot  or  in- 
capacity which  before  -succession  would  have 
formed  a  ground  for  exclusion  from  inheri- 
tance.1' 

This  general  rule  was  applied  in  Ven- 
katd  Narasimha  v.  tiangayya  Appa  Row 
(1)  and  in  Behan  Lai  Laha  v  Kailas 
Chun'ler  Laha  (2)  Applying  it  to  the 
present  cj.93,  I  hold  that  in  the  present 
case  Bitnuhandra  was  not  diveatei  oE  the 
property  that  cime  to  him  at  partition 
by  his  subsequent  adoption  by  Bisram 
[and  is  entitled  to  recover  possession  of 
Jthat  proparty.  Theappeil  suosaais  and 
the  decree  of  the  trial  Court  will  be 
restored  The  defendants  will  bear  the 
(plaintiff's  costs  in  all  three  Courts. 

S.N./R.K.  Appeal  allowed. 

t(9)  [1830]  5  Gil  776—7  I.  A.  115=6  C.  L.  R. 
322=1  Sar,  103  (P.O.). 
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KOTVAL,  A.  J.  C. 
Qayaramsao— Objeotor — Applicant. 

v. 

Balkishan  and  others  —  Non-Appli- 
cants. 

Civil  Revn.  No  286  of  1926,  Decided 
on  27th  January  1927,  against  order  of 
Addl.  Dist.  Judge,  Bilaspur,  D/-  17th 
August  1926,  in  Misc.  Case  No.  6  of  1926. 

(a)  Civil  P.  C.,  O.  21,  R.  58  —  Defendant 
^•charged  not  became  unnecemry  pirty— 
He  continue!  parky  to  iuit  —  Civil  P.  C., 

S,  47, 

A  defendant  discharged,  nob  baoausa  he  was 
an  unnecessary  party,  ia  discharged  not  from 
the  sail;  but  from  liability  and  it  ia  tha  decree 
itaelE  that  discharges  him  from  liability.  Ha 
therefore  continues  to  ba  A  party  to  the  suit, 
15  tf.  L.  R.  146  ;  10  Mai.  961  ;  A.  I.  R,  1925 
Mag.  118,  Dist.  [P  180  0  1] 


(b)  Civil  P.  C.,  S.  115.—  Party1!  right  of 
particular  procedure  —  Lower  Court  not  al- 
lowing the  benefit— Revision  liei. 

If  ths  law  gives  a  party  the  banefit  of  a 
particular  procedure  and  there  ia  failure  on 
the  part  of  tha  lower  Court  to  exercise  its 
jurisdiction  BO  as  to  let  him  'take  advantage  of 
it  the  fact  that  it  ha*  held  that  another  pro- 
cedure is  open  to  him  is  no  reason  for  not  set- 
ting it  right  in  revision,  [P  180  C  I] 

N.  G.  flose— for  Applicant. 

M.  R.  Bobde—tor  Non-Applicants. 

Order. — This  is  an  application  for 
revision  of  an  order  in  an  objection  case 
in  which  it  was  held  that  nn  objection 
lay  under  O.  21,  B.  58,  Civil  P.  C.,  but 
that  the  proper  procedure  was  for  the  ap- 
lioant  to  proceed  under  S.  47,  ibid 

Seths  Balkisaudas  and  Ramkisandas 
filed  C.  8.  No.  10  of  1914  against  Gaja- 
dharsao  and  the  applicant  Gayaramsao 
for  a  declaration  and  for  the  recovery  of 
a  sum  of  money.  The  suit  was  proceed- 
ing ex  pirte  against  Gayaramsao.  Daring 
the  course  of  the  trial  a  compromise  was 
arrived  at  between  the  plaintiffs  and  de- 
fendants Gajadharsao  whereby  Gajadhnr- 
sao  became  liable  for  the  whole  of  .the 
claim,  and  defendant  2  wJs  to  be  dis- 
charged (  vtf  ftttr  aift  ).  The  judgment  re- 
ferring to  this  compromise  states: 

"Under  the  compromise  Gayaramsao  (defen- 
dant; 2)  is  to  be  discharged  from  all  liability 
so  tar  as  this  oaaa  is  conoarned." 

The  decree  contains  the  names  of  both 
Gajadharsao  and  Gayaramsao  as  defen- 
dants. The  part  of  it  now  material  is  as 
follows  : 

"It  is  ordered  and  daaread  in  terms  of  the 
compromise  effected  by  the  plaintiffs  and  de- 
fendant 1  Gajadharsao  that  *  *  *  the  de- 
fendant 2,  Gayaramsao  ba  discharged." 

In  this  Court  reliance  is  placed  on 
Lax  man  v.  Ganpat  (l),  Knshnappa  v. 
Penaswamy  (2)  and  Kanhaiyalal  Kolar 
v.  Lachhi  (3)  and  it  is  contended  that 
Gayaramsau  ceased  to  be  a  party  to  the 
suit,  and  consequently  S.  47,  Civil  P.  C  , 
had  no  application.  I  am,  however,  of  the 
opinion  that  although  the  word  'dis- 
charged1 is  used  in  the  judgment  and  de- 
cree Gayaramsao  continued  to  be  a  party 
to  the  suit  and  the  suit  was  meant  to  be 
dismissed  against  him.  The  case  is  not 
one  where,  for  some  such  reason  as  his 
not  being  a  party  necessary  for  the  ad- 
judication of  the  suit,  he  WJLS  removed 
from  the  array  of  defendants  so  that  the 

1919]  15  N.L.R.  116=52  1.0.  796 
1917]  40  Mad.  964=5   M.L.W.  369=301. 
0.  937^32  M.L.J.  532. 
(3)  A, I.E.  1925  Nag.  118. 
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,him      The    real    position    here    is    that 
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'Grayaratnsao  was  allowed  to  continue  as  a 
iparfcy  dtvl  the  claim  wis  as  it  were,  ad- 
mitted to  be  not  likely  to  succeed  and 
bought  to  he  dismissed  as  against  him 
| He  wab  discharged  not  from  the  suit  hue 
'from  liability  and  it  is  the  decree  itself 
'that  discharged  him  from  liability.  There 
\Viia  an  adjudication  upon  the  claim 
Against  him,  it  being  in  accordance  with 
the  plaintiffs'  wishes  or  admission  The 
cases  cited  are  thus  distinguishable 

The  non-applicants'  preliminary  ob- 
jection that  this  wiis  not  a,  case  where 
this  Court  .should  interfere  in  the  exor- 
cise of  its  revibional  powers  as  the  appli- 
cant has  Lean  held  to  have  another  re- 
medy, namely  under  8  47,  Civil  P  C., 
cannot  pi  avail  If  the  law  gives  a  p*rty 
the  benefit  uE  a  particular  procedure  and 
there  is  failure  on  the  part  of  the  lower 
Court  bo  exercise  its  jurisdiction  so  as  to 
let  him  take  advantage  of  it  the  fact  that 
it  has  held  that  another  procedure  is 
open  to  him  is  no  reason  for  not  setting 
it  right  in  revision. 

This  order  governs  also  Civil  Revision 
No.  509  of  1926  which  lias  not  been  sepa- 
rately argued  Both  applications  are  dis- 
missed with  costs.  Pleader's  fee  Rs.  20 
in  each  case. 

R  K.  Application  dismissed. 
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Kisan  and  others— Plaintiffs— Appel- 
lants. 

v. 

Tukaram  Tidke— Defendant — Respon- 
dent. 

Second  Appeal  No.  283-B  of  1927 
Decided  on  29th  August  1928,  against 
decree  of  Disb.  Judge,  Akola,  D  -  30th 
April  1927,  in  ,Civil  Appeal  No  102 
of  1926, 

(a)  Civil   P     C.,  S.  100— Concurrent  find- 
ing!   of   two   lower  Courts     preclude     High 
Court  from  interfering  in  second   appeal. 

Concurrent  findings  of  the  two  lower  Courts 
to  the  effect  that  a  certain  decree  was  in  res- 
pect of  the  debts  of  the  widow's  husband's 
time  and  was  not  collusive  or  fraudulent  pre- 
clude the  High  Court  irom  interfering  with 
them  in  second  appeal.  [P  182  C  1J 

(b)  Hindu  Law— Alienation— Widow— Ne- 
cessity found  as  to   9/10  of   the  value  of  pro- 


perty sold— Widow  acting  fairly  and  pur- 
chaser acting  honestly— Sale  is.  binding  om 
reversioner. 

Where  a  Hindu  widow  in  order  to  satisfy 
debts  of  her  husband's  time  which  amounted; 
to  Ra.  9,000  sold  bha  eafrirek  property,  the 
value  of  which  was-  estimated  by  the  lower 
appellate  Court  at  R&.  10,000  nnd  the  sale  was- 
challenged  by  tin  reveusionors  on  the  ground 
that:  property  in  excess  of  tho  actual  require- 
ments had  heeu  sold  by  the  widow  and  that 
she  should  have  excluded  u>  portion  of  the 
property  from  sale. 

Held  :  that  in  such  a  case  fcha  question 
to  bn  considered  is  whether  tho  widow  has- 
acted  fairly  towards  the  expectant  heirs  and 
whether  the  person  who  dealt  with  her,  also 
acted  honestly  and  in  good  faith,  when  he 
entered  into  tha  transaction  in  question  after 
making  due  enquiry,  or  under  tho  bona  fide 
belief  that  an  accredited  necessity  did  exist, 
and  whether  the  price  offered  by  him  was 
''adequate  and  not;  unreasonably  low.  "  If 
tha  answer  to  this  question  11  m  the  affirma- 
tive, the  transaction  has  to  ba  upheld  as- 
binding  as  against  the  persons  at  whose 
option  it  is  liable  to  be  affirmed  or  disaffirmed 
after  the  death  of  the  widow  A.  L  R.  1927 
P.  C.  37,  A.  I.  R.  1927  P.  C.  12L,  A.  I.  R.  1927 
P.  C.  246,  Foil.  ,  18  Bom.  534,  11  Bom.  320, 
A.  I.  R.  1918  P.  C.  118,  Ref. 

[P  185  C  1] 

(c)  Hindu    Law  —  Reversioners — Sale    by 
widow — Small  portion    of    consideration    not 
for    necessity — Decree    conditional     on    pay- 
ment  of  consideration    proved    for    necessity 
is  justified  (obiter). 

Where  in  a  suit  by  a  reversioner  to  aet 
aside  a  sale  by  a  widow  of  her  husband's 
property,  it  wai  found  by  the  lower  Court 
that  a  small  portiou  of  the  consideration  was 
not  proved  to  have  been  supported  by  legal 
necessity  and  on  that  ground  the  sale  was 
set  aside  inserting  in  the  decree  a  condition 
that  on  failure  of  the  reversioners  within  a 
certain  timo  to  pay  to  the  purchaser  the 
amount  of  the  consideration  which  was. 
proved  to  have  been  supported  by  legal  neces- 
sity, the  suit  of  tho  reversioners  should  stand, 
dismissed  with  costs. 

Held  .  that  the  imposition  of  such  a  con- 
dition was  fully  justified  :  A.  I.  R.  1927  P.O. 
244  at  p.  246;  A.  I.  It.  1925  Ua<j.  325  Ref. 

[P  185  C  2] 

(d)  Hindu    Law— Reversioners— Necessity 
not    proved    as    to  small    portion — Order    for 
repayment   by  purchaser   to   reversioner    of 
amount    not    for    necessity      cannot    be     sus- 
tained (obit e i ). 

Where  the  major  portion  of  the  considera- 
tion of  the  sale  effected  by  a  Hindu  widow  of 
her  husband's  estate  is  found  to  be  supported 
by  legal  necessity  and  the  sale  is  on  that 
ground  sustained,  an  order  for  repayment  by 
the  purchaser  to  the  reversioners  who  had1 
sued  to  set  aside  the  sale,  of  the  small  and 
insignificant  portion  of  the  consideration  not 
proved  to  have  been  supported  by  legal  neces- 
sity is  opposed  to  the  whole  current  of  autho- 
rity and  cannot  be  sustained  :  A.  I.  R.  1997 
P.  C.  37  Ref.  [P  185  0  11 
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M.  R.  Pathak—toi  Appellants. 

P.  B.  Oole — for  Bespondent. 
•     Judgment, — This  judgment  will  die- 
pose  of   the   appeal   as   also   the   cross- 
objections     preferred  by   the     plaintiffs 
and  the  defendant  respectively. 

The  plaintiffs  sued  to  set  aside  an 
alienation  made  by  the  widow  of  one 
Dhanaji  in  favour  of  the  defendant,  in 
"their  capacity  as  reversionary  heirs  of 
ilpe  last  male  holder  Dhanaji.  Dhanaji 
died  in  1910  and  his  widow  Girji  in 
1917,  and  Sarji,  who  was  the  only  sur- 
viving co-widow,  died  in  1923  She  sold 
the  property  in  suit  to  the  defendant  by 
a  sale  deed  dated  8th  May  1918  for  a 
•consideration  of  Bs  9,000.  The  plain- 
tiffs question  the  binding  character  of 
'the  sale  on  the  ground  that  it  was  not 
supported  by  legal  necessity,  and  the 
transaction  was  brought  about  in  collu- 
sion with  Sarji's  rnukhtiar  Narsaji  by 
causing  a  bogus  consideration  to  be  recited 
in  the  sale-deed.  The  reversioners  al- 
leged that  the  property  sold  was  worth 
Us.  18,000  at  the  date  of  the  suit. 

The  defendant  alleged  that  the  amount 
of  consideration  was  required  to  satisfy 
the  debts  of  the  deceased  Dhanaji  and 
that  the  sale  was  therefore  valid  and 
binding  as  against  the  plaintiffs  He 
denied  that  the  property  in  dispute  was 
worth  more  than  Bs  9,000.  The  trial 
Court  framed  the  necessary  issues  and 
came  to  the  conclusion  that  the  sale  of 
the  entire  property  was  not  justified  as 
the  amount  of  the  decree  for  the  debts 
of  Dhanaji's  time  did  not  exceed 
Bs.  9,000,  while  the  value  of  the  property 
at  the  date  of  the  sale  was  Bs.  12,450. 
The  Court  further  held  that  it  was 
necessary  for  Mb.  Sirji  to  satisfy  the 
-foreclosure  decree  for  Bs.  6,300  in  Civil 
fluit  No  115  of  L917  and  money  decree 
for  Bs.  2,700  in  Civil  Suit  No.  329  ot 
1911,  and  though  a  sale  of  property  be- 
came necessary,  the  sale  of  the  entire 
(property  was  not  necessary  at  the  time 
It  was  also  held  that  Narsaji  (P  W.  6) 
who  jointly  purchased  the  property  along 
with  the  defendant  under  the  sale  deed 
'(Ex.  D.  1)  was  the  relation  of  the  vendor 
Sarji  and  being  her  agent  at  the  date  of 
the  sale  was  in  the  position  of  active 
confidence  towards  her.  This  Narsaji 
subsequently  transferred  his  interest  to 
the  defendant  by  sale  deeds  markel 
"Exs,  D.  4,  D.  5  and  D.  6.  A  decree  was 
--accordingly  given  to  the  plaintiffs  for 


possession  of  the  property  on  payment 
of  Bs.  9,000  to  the  defendant  within 
four  months. 

The  defendant  being  dissatisfied  with 
the  decree  preferred  an  appeal  to  the 
Court  of  the  District  Judge,  and  the 
plaintiffs  in  their  turn  filed  cross-objec- 
tions. The  District  Judge  came  to  the 
conclusion  that  instead  of  the  total 
value  of  the  property  being  Bs  12,450 
he  would  estimate  the  value  of  the  land 
at  Bs.  10,000,  that  the  same  sale  was 
imprudent,  that  the  proper  procedure 
for  the  widow  would  have  been  ho  re- 
tain certain  fields  and  to  sell  the  rest; 
and  that  these  fields  would  have 
sufficed  for  her  maintenance  and  would 
not  have  been  lost  to  the  reversioners. 
He,  therefore,  upheld  the  finding  of  the 
trial  Court  that  the  plaintiffs  were  in 
equity  entitled  to  possession  of  the  pro- 
perty on  payment  of  the  amount  found 
due  for  legal  necessity  As  to  the  bind- 
ing character  of  the  decretal  debts  he 
held  that  they  were  debts  of  Dhanaji's 
time  and  personal  ones  of  the  widow  ; 
that  so  far  as  the  money  decree  was  con- 
cerned Sarji  contested  the  case  vigorously 
until  part  ot  the  evidence  had  been  re- 
corded and  was  justified  in  compromising 
it  ;  and  that  as  she  fully  represented 
the  estate  she  had  full  power  to  compro- 
mise the  dispute  with  the  credftor.  The 
four  months  time  allowed  by  the  first 
Court  for  payment  of  Bs  9,000  having 
expired  the  lower  appellate  Courb  al- 
lowed three  months  time  from  the  dato 
of  its  own  decree  and  added  the  following 
clause  to  the  decree  : 

"that  oil  failure  to  do  so  (to  pay  Rs.  9,000 
within  the  time  fixed)  the  plaintiffs'  aui^t  will 
stand  dismissed  with  all  oosts  on  them." 

The  appeal  and  cross-objections  thus 
practically  failed. 

The  plainfcitf s  have  therefore  come  up  in 
second  appeal  and  the  defendant  has  filed 
cross-objections.  The  object  of  the  plain- 
tiffs' second  appeal  is  fco  secure  exemption 
from  liability  to  pay  Bs  2,700  on  the 
ground  that  the  debt  which  ripened  into 
the  money  decree  was  a.  personal  debt  of 
the  widow  and  the  slid  decree  being  col- 
lusive and  fraudulent  could  nob  bind 
them  They  also  appeal  from  the  condi- 
tion or  penalty  inserted  for  the  first  time 
by  the  lower  appellate  Court  in  its 
decree 

As  regards  exemption  from  payment  of 
Bs.  2,700,  suffice  it  be  say  that  the  c"onour_ 
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rent  findings  of  the  two  Courts  to  the 
effect  that  the  decree  was  in  respect  of 
the  debts  of  Dhanaji's  time  and  was  not 
collusive  or  fraudulent,  preclude  this 
Court  from  interfering  with  them  in 
second  appeal  Grounds  1,2  and  3  of  the 
appeal  therefore  fail  I  think  it  is  more 
convenient  at  this  stage  to  take  up  the 
defendant's  cross-objections.  In  ground 
3  of  his  memo,  of  first  appeal  to  the 
District  Judge,  the  defendant  asserted 
that  the  market  value  of  the  field  was 
Rs  9,000  and  that  the  sale  was  for 
adequale  price.  In  the  absence  of  any 
mention  of  house  property  in^the  ground 
of  appeal  the  use  of  the  word  "field"  was 
apt  to  mislead  anybody.  Wha,t  then 
the  appellant  meant,  however,  was  that 
the  value  of  the  "property  purchased" 
was  Rs  9,000  and  this  construction  is  con- 
sistent with  the  assertion  that  the  sale 
was  for  adequate  price  The  first  Court 
in  paragraph  10  of  its  judgment  recorded  a 
finding  that  the  house  property  was  worth 
Rs.  4,100  and  that  Rs.  12,450  was  the 
value  of  the  entire  property  at  the  date  of 
the  sale  This  would  give  Rs  8,350  as 
the  value  of  the  fields  and  work  out  a  rate 
of  Rs.  950  per  tiphan  on  the  assumption 
that  the  whole  of  the  land  is  of  the  same 
quality.  But  the  District  Judge  has, 
I  think,  given  good  reasons  for  holding 
that  although  the  sales  of  a  moiety  of 
some  of  the  property  by  the  co-vendee 
Narsaji  to  defendant  as  perExs.  D  4 
and  D.  5  practically  fetched  the  values  at 
the  date  of  the  sale  in  1918,  the  value  in 
1923  of  the  other  property  conveyed  by 
Ex.  D  6  for  Rs.  4,000  could  not  have 
been  Rs  4,000  in  the  year  1918  I  also 
think  that  the  District  Judge  was  right 
in  reducing  the  value  in  1918  to  Rs  2,750. 
Thus  the  total  value  of  Narsaji's  moiety 
in  the  property  sold  as  per  sale-deeds 
Exs.  D-4,  D-5  and  D-6  was  Rs  4,975 
The  District  Judge,  was  therefore  righb 
in  assessing  the  total  value  of  the  entire 
property  at  Rs  10,000. 

No  doubt  in  stating  this  conclusion  the 
District  Judge  used  the  word  'land7  in- 
stead of  'property';  this,  I  think,  is  a 
slip.  What  he  meant  to  find,  as  I  under- 
stand it,  was  that  the  value  of  the  pro- 
perty covered  by  the  sale-deed  Ex.  D-l 
executed  by  Sarji  was  Rs  .  10,000  at  the 
date  of  the  sale.  I  think  this  finding  is 
binding  on  this  Court  in  second  appeal 

The  question  consequently  arises  whe- 
ther the  sale  in  eXcess  of  the  require- 


ments was  prudent  and  justified  by  legaF 
necessity.  The  District  Judge  has  dis- 
cussed this  question  in  para.  '7  of  his- 
judgment  and  drawn  the  inference  that 
the  sale  was  imprudent  and  that  tho 
widow  ought  to  have  retained  certain 
fields  and  sold  the  rest,  On  behalf  of  the 
respondent,  I  am  referred  to  the  following, 
recent  Privy  Council  decisions  wherein 
sales  of  properties  by  managers  of  joint 
families  or  by  a  Hindu  widow,  were  up- 
held in  their  entirety,  as  against  the- 
other  members  of  the  coparcenary,  or 
reversionary  heirs,  even  though  legal 
necessity  was  not  proved  in  respect  of  & 
part  of  the  price  paid  for  the  property.. 
Sri  Erishan  Das  v.  Nathu  Bam  (A.I.B 
1927  P  C.  37),  Niamat  Rai  v.  Din  Dayal 
(A.I  B  1927  P.  C.  121)  ,  Gauri  Shankar 
v  Jiwan  Singh  (A.  I.  B.  1927  P.  C  246) 
and  Suraj  Bhan  Singh  v.  Sah  Chain 
Sukh  (A.  I.  B  1927  P.  C.  244) 

The  fourth  was  a  case  of  an  alienation 
by  a  Hindu  widow  ;  their  Lordships  of 
the  Privy  Council  said  that  that  case 
came  within  the  principles  laid  down  by 
the  Board  in  the  oases  of  Sri  Krish.au 
Das  v  Nathu  Bam  (l)  and  Niamat  Bw 
v  Din  Dayal  (2).  In  the  case  of  Gauri 
Shankar  v  Jiwan  Singh  (3),  their  Lord- 
ships of  the  Privy  Council  made  the  fol- 
lowing weighty  observations  : 

"The  real  question  that  has  to  bo  considered 
is  this  whether  the  sale  itself  was  justified 
by  necessity.  Their  Lordships  cannot  go  back 
upon  that  decision:  tin  A'j  ishan  Da*  v.  Nathu 
Rain  (1).  If  the  purchaser  has  acted  honestly, 
if  the  existence  of  a  family  necessity  for  a 
sale  is  made  out,  and  the  prico  is  not  un- 
reasonably lew,  be  (the  purchaser)  IB  not 
bound  to  account  for  the  application  of  the 
prico.  They,  however,  take  the  case  even  upon 
the  footing,  which  might  well  be  challenged, 
that  Rs.  500  out  of  the  prico  of  Rs.  4,000  had 
not  been  fully  accounted  for.  Granted  that  it 
was  so,  then  the  balance  of  RB.  3,500  out  of 
Rs,  4, 000 is  surely  a  justification  of  a  sale  fora 
family  necessity  proved  up  to  that  amount" 

Their  Lordships  of  the  Privy  Council 
accordingly  upheld  the  sale  and  dismissed 
the  suit  In  the  case  of  Suraj  Bhan 
Singh  v.  Sah  Chain  Sukh  (4)  the  sale  by 
a  Hindu  widow  was  for  a  total  conside- 
ration of  Rs  19,000  but  Eg  17,000  ana 
odd  were  found  to  be  for  legal  necessity. 
From  the  judgment  of  the  Allahabad 
High  Court,  which  was  upheld  by  their 

(1)  A.  I.  R.    1927    P.  C.    37=49  All.    149=>54 

I.  A.  79  (P.O.). 

(2)  A.  I.  R.    1927   P.O.    121=8  Lab.   597=54 

I.  A.  211  (P,  C  ). 


(3)  A.  I.  R.  1927  P.  C.  246. 

(4)  A.  I.  R.  : 
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Lordships  of  the  Privy   Coaacil    in  the 
said  case  it  appears  that  the  Subordinate 
.Judge  had  found  that  full  value  had  been 
paid   for  the  property  when    it  was   sold 
by  the   Hindu  widow,     It  was   also  held 
that  the  representatives  of  the  widow  had 
succeeded  in    proving  that    the  debts   in 
lieu  of  whioh  the  property  was  sold  were 
binding  to  the  extent  of  Bs   17,978-4-0, 
and  he  therefore  gave  a  decree   to  the 
plaintiffs  subject  to  the  payment  of    this 
sum  into  Court  within  three  months  from 
the  date  of  the  decree.    The  alienees  went 
up  in  appeal  to  the  High  Court  and  urged 
that  the  Court  below  should  have  affirmed 
the  sale   on  the  ground  that  legal    neces- 
sity  had  been  proved  for  the   entire  con- 
sideration of  Eg  19,000      The  finding  of 
the   Subordinate  Judge  that  legal   neces- 
sity   for  sale  was  established    to  the    ex- 
tent of  Bs.  17,378-4-0  and  no  more,    was 
upheld.     Ultimately  the   High  Court  al- 
lowed the  appeal  and  dismissed  the  suit 
This  dismissal  was  upheld  by  their  Lord- 
ships of  the  Privy  Council  on  the  principle 
of  cases  above  referred  to.  They  are  cases  of 
sales  by  managers  of  family  property,  for 
sums  in  excess  of  the  amounts    for  which 
actual  necessity  was  proved,  and  although 
part  of  the  consideration  was  not  proved 
to  have  been  required  for  legal  necessity, 
the  sales  were  upheld. 

In  Niamat  Rai  v.  Din  Dayal  (2)  the 
contention  was  that  the  manager  should 
have  raised  money  by  mortgage  instead  of 
sale  As  regards  this  question  their  Lord- 
ships observed  that 

"it  ia  nob  clear  that  borrowing,  probably  at 
a  high  rate  of  interest,  would  have  been  more 
beneficial  than  sale.  In  any  case  thin  was  a 
question  for  the  manager  to  decide.  It  was 
equally  a  question  for  the  manager  whether  it 
would  be  hotter  to  raise  more  money  or  to 
close  down  the  business  and  it  would  in  their 
Lordships'  opinion,  be  unreasonable  to  require 
a  lender  or  purchaser  to  go  into  question  of 
this  kind,  as  to  %hich  he  would  rarely  be  in 
a  position  to  form  a  sound  opinion.  In  the 
present  case  the  decision  to  raise  more  money 
would  seem  to  have  been  a  wise  one,  as  the 
business  afterwards  earned  profits  with  which 
more  lands  were  purchased". 

The  Lordships  accordingly  upheld  the 
sale  although  the  property  was  sold  for 
Bs,  43,500,  to  satisfy  pre-existing  debts  to 
the  amount  of  Bs.  38,000,  only.  So  then, 
in  the  present  case,  also,  the  sale  of  pro- 
perty in  excess  of  the  actual  require- 
ments could  be  upheld  on  the  same 
principle. 

In  Sri  Krishan  Das  v.  Nathu  Bam  (1) 
the  saje  was  of  property  worth  Bs  3,500. 


whereas  legal  necessity  had  been  proved 
to  the  extent  of  Bs.  3,000.  It  was  found 
that  the  sale  was  for  adequate  considera- 
tion. Their  Lordships  of  the  Privy 
Council  after  a  discussion  of  the  case 
law,  came  to  the  conclusion  : 

"Where  the  purchaser  acts  in  good  faith 
and  after  due  enquiry,  and  is  able  to  show 
that  the  sale  itself  was  justified  by  legal  neces- 
sity, he  is  under  no  obligation  to  enquire  iato» 
the  application  of  any  surplus  and  is,  -there- 
fore, not  bound  to  make  repayment  of  such, 
surplus  to  the  members  of  the  family  chal- 
lenging the  sale". 

They,  therefore,  held  "that  the  mere 
faot  that  after  long  interval  of  time"  the 
purchaser  has  : 

"not  been  able  to  establish  how  the  surplus- 
of  Bs.  500  was  applied  is  nob  a  sufficient 
ground  in  law  for  setting  aside  the  Bale." 

Accordingly  the  decree  of  the  High 
Court  was  set  aside  and  plaintiffs'  suit 
was  dismissed. 

Looking  at  the  facts  found  by  the 
Courts  below  in  the  present  ease  in  the 
light  of  the  Privy  Council  decisions,  I 
think  the  conclusion  is  inevitable  that 
the  sale  by  the  widow  of  Dhanaji  of 
the  entire  property  worth  Bs  10,000  in 
order  to  satisfy  the  pre-existing  debts  was 
bound  to  be  upheld,  even  though  the  ex- 
tent of  such  debts  did  not  exceed  Bs.  9,000. 
The  question  whether  in  the  circum- 
stances of  the  present  case  it  was  better 
that  some  fields  should  have  been  retained 
by  the  widow  for  her  maintenance  so  as 
to  leave  them  ultimately  for  the  rever- 
sionary heirs,  than  that  she  should  have* 
acting  under  the  advice  of  Narasaji  (P.W- 
6j  her  agent  and  relation  of  her  husband 
who  became  a  co-vendee  with  the  defen- 
dant accepted  the  arrangement  made  by 
him  for  her  maintenance  for  the  rest  of 
her  life,  "was  a  question"  for  the  widowr 
like  the  "manager"  in  the  case  of  Niamat 
Rai  v.  Din  Dayal  (2)  "to  decide"  and  : 

"it  would  be  unreasonable  to  require  a  pur- 
chaser to  go  into  questions  of  this  kind,  as  to 
whioh  he  would  rarely  be  in  a  position  to 
form  a  sound  opinion". 

The  entire  property  was  covered  by 
the  decree  for  foreclosure  and  might  bava 
been  foreclosed  and  necessarily  lost  to 
the  widow  as  also  the  reversionary 
heirs,  had  no  arrangements  been  made 
to  satisfy  the  foreclosure  decree  which 
amounted  to  Bs,  6,300.  Similarly,  there- 
was  a  decree  for  money  outstanding 
against  the  widow  in  respect  of  the 
debts  due  by  Dhanaji.  Its  amount 
was  Bs,  2,700.  The  equity  of  redemp- 
tion in  respect  of  the  assets  of  Dhan&u 
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in  her  hands  was  liable  to  be  brought  to 
sale  in  execution  of  the  said  decree.  It 
was,  therefore,  absolutely  necessary  for 
the  widow  to  have  made  some  arrange- 
ment which  would  not  only  satisfy  the 
mortgage-decree  and  the  money  decree 
but  also  secure  maintenance  to  her  for 
the  rest  of  her  life. 

Assuming  for  the  sake  of  argument 
that  she  could  have  conveniently  re- 
served property  worth  Us.  1,000  consist- 
ing of  a  portion  of  house  property  and 
some  land,  it  is  very  doubtful  whether 
the  l/10th  of  the  property  could  have 
given  her  more  than  3i  acres  of  land. 
It  ibonly  in  the  nature  of  speculation  to 
say  that  a  slice  measuring  3j  acres  of 
laud  would  have  fetched  an  annual  in- 
come in  the  shape  of  lease  money  suffi- 
cient to  maintain  a  Hindu  widow  of  a 
respectable  family  like  that  of  Dhanaji. 
Moreover,  there  is  no  certainty  of  a 
widow  securing  lessees  to  cultivate  a 
small  piece  of  land  measuring  3$  acres 
in  every  succeeding  year.  One  who  knows 
the  difficulties  of  arranging  for  cultiva- 
tion of  such  small  pieces  of  agricultural 
lands  can  at  once  realize  how  inconve- 
nient it  is  to  keep  a  private  establish- 
ment of  agricultural  servant 9  and  cattle- 
for  tilling  and  sowing  such  small  areas 
The  expenses  of  cultivation  and  manage- 
ment are  out  of  all  proportion  to  the 
outturn  of  the  area  to  be  sown  and  culti- 
vated. As  observed  in  Venkaji  Shn- 
dkar  v  Vishnu  Babaji  (5),  by  Sargent, 
O.  J-: 

"a  widow  like  a  manager  of  the  family  must 
be  allowed  a  reasonable  latitude  in  the  exer- 
cise of  her  powers  provided  as  West,  J.,  says 
in  Ch\mnaj\  Govind  v.  Dinkar  Dhondev  (6) 
jho  acba  fairly  to  her  expectant  heirs.  As  ob- 
4*rved  in  O  Jumna ji  Govind  v.  Dinkar  •  Dhondev 
at  p.  324.  In  the  widow's  case  the  copar- 
ceners are  reduced  bo  herself  and  the  estate 
centres  in  her." 

Consequently  it  was  held  in  that  case 
that  the  widow  can 

"do  what  the  body  of  coparceners  can  do  sub- 
ject always  to  the  condition  that  she  acts 
fairly  to  the  expectant  heirs." 

Bearing  these  principles  in  view,  it 
must  be  conceded  that  it  is  always  very 
difficult  to  strike  a  bargain  for  sale  of 
just  as  much  property  as  may  be  pro- 
portionate to  the  requirements  for  the 
time  being.  Moreover,  value  of  property 
is  not  a  constant  factor.  It  flucutates  with 
the  time  of  the  sale,  the  nature  and  valu- 

(5)  (1894^18  Bom,  534. 
X6)  [1887)  11  Bom,  320. 


ation  of  the  property,  and  the  market 
it  commands.  The  principle  of  demand 
and  supply  for  any  particular  comma-, 
dity  has  also  its  play.  The  property 
may  possess  many  potentialities,  but 
there  may  be  no  demand  for  it,  or  when 
there  is  a  demand,  it  may  not  be  either 
available  or  the  vendor  may  not  bo  in 
an  urgent  need  to  sell,  and  vice  versa. 
At  other  times,  the  purchaser  may  take 
the  matter  quite  easily  so  that  the  price 
offered  might  not  come  up  to  the  real 
price  the  seller  might  expect  to  get.  In 
short,  there  are  so  many  factors  affect- 
ing the  value  of  property,  that  it  is 
difficult  to  say  with  certainty  that  at  a 
given  time  u,  certain  item  of  property 
must  fetch  a  certain  amount  as  its  price. 
It  is  always  ,i  matter  of  guess  work.  If 
the  value  of  certain  property  at  the  date 
of  any  past  transaction  has  to  be  esti- 
mated in  a  subsequent  litigation,  the 
estimate  must  always  be  approximate 
and  not  accurate.  There  is  bound  to  ho 
conflicting  testimony,  speculation,  and 
even  lot  of  hard  swearing  one  way  or 
the  other  on  the  point  of  the  price  the 
property  might  have  fetched  The 
tabk  of  fixing  tne  value  after  the  event 
always  involve^  great  deal  of  approxima- 
tion and  every  attempt  at  deciding  the 
question,  whether  any  particular  prop- 
erty has  been  ^old  for  its  full  value 
or  not  must  always  involve  an  element 
of  uncertainty 

Similarly,  it  is  difficult  to  hit  with 
absolute  certainty,  upon  the  relation 
which  the  value  of  property  might  hear 
to  its  annual  income  or  productive  capa- 
city. Still  more  uncertain  or  difficult  it 
may  often  be  to  strike  the  exact  propor- 
tion of  tho  property  to  be  sold,  with  re- 
ference to  your  actual  requirements, 
with  any  decree  of  accuracy  of  a  weigh- 
ing machine  or  scale.  ¥ou  cannot  cut 
off  and  retain  just  a  slice  out  of  the  pro- 
perty to  be  sold,  and  make  its  value  ex- 
actly correspond  to  the  price  or  money 
yuu  may  stand  in  need  of,  for  the  time 
being.  There  are  matters  in  which  pru- 
dence alone  must  be  allowed  to  play  its 
important  part,  and  even  regulate  the 
propriety  of  striking  a  bargain  with  such 
honesty  of  purpose  as  a  man  of  ordinary 
prudence  is  expected  to  exercise  in  his 
own  interest,  in  a  given  set  of  circum- 
stances 

Giving  sufficient  latitude  in  the  mat- 
ter to  the  widow  the  question  of  im. 
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portance  is  whether  she,  like  the  mana- 
ger, has  acted  fairly  towards  the  ex- 
pectant heirs  : 

and  whether,  the  person  who  dealt  with  her 
also  acted  honestly  and  in  good  faith,  when 
he  entered  into  the  transaction  in  question 
after  making  due  enquiry,  or  under  the  bond 
fide  belief  that  an  accredited  necessity  did 
exist,  and  whether,  the  price  offered  by  him 
was  "adequate  and  not  unreasonably  low'1. 
If  the  answer  to  this  question  is  in  the  affir- 
mative, the  transaction  baa  to  be  uphold  as 
binding  as  against  the  persons  at  whose  ap 
tion  it  13  liable  to  be  affirmed  or  disaffirmed 
after  the  death  of  the  widow.  In  the  proved 
circumstances  of  the  present  case,  the  widow 
Mt.  Sarji,  cannot  be  said  to  have  acted  im- 
prudently, or  otherwise  than  fairly  towards 
her  expectant  heirs." 

when  she  elected  to  sell  the  en- 
tire corpus  of  her  husband's  estate  for 
the  satisfaction  of  his  pre-existing  debts 
amounting  to  Bs.  9,000  and  accepted  Ra. 
9,000  as  its  full  price,  over  and  above, 
the  promise  of  Narsaji,  her  own  relation 
to  arrange  for  her  maintenance  for  the 
rest  of  her  life.  I  am  not,  therefore, 
propa,red  to  uphold  the  conclusion  of 
the  District  Judge  to  the  effect  that  the 
proper  procedure  for  her  could  have 
been  to  retain  certain  fields  and  to  sell 
the  rest  ,  the  SA!O  must  in  consequence 
be  upheld  ,is  prudent  find  justified  by 
legal  necessity  and  fully  dictated  by 
prudence,  and  I  find  accordingly 

As  a  result  of  this  finding,  I  hold  tbat 
the  reversionary  beirs,  i.  e  the  plain- 
tiffs, are  bound  by  tbe  sale,  and  their 
suit  to  recover  possession  must  stand 
dismissed,  Ground  2  of  the  orosa-ob- 
jections  thus  succeeds.  It  is  conse- 
quently unnecessary  to  consider  the  de- 
fendant-respondent's offer,  in  bis  ground 
1,  to  pay  plaintiffs  Bs  1,000  in  order 
that  tbe  sale  may  be  upheld  Their 
Lordships  of  tbe  Privy  Council  have 
pointed  out  in  SnKrishan  Das  v  Nathu 
Ram  (l)  that  an  order  for  repayment  of  a 
small  sum  by  the  purchaser  although  the 
sale  itself  was  sustained,  is  entirely  op- 
posed to  the  whole  current  of  authority. 

As  to  tbe  contention  of  the  plaintiff- 
appellants  that  the  District  Judge  was 
wrong  in  attaching  tbe  penalty  of  a  dis- 
missal of  their  suit,  to  a  .failure  to  pa} 
the' amount  I  need  not  go  into  this 
question  as  I  hold  that  the  defendant's 
sale  is  bound  to  be  upheld.  But  if  any 
authority  were  needed  to  justify  euoh  a 
(form  of  decree,  I  may  mention  that  in 


the  judgment  of  the  Allahabad  High 
Court  reproduced  in  the  report  of  the 
Privy  Council  case  of  Suraj  Bhan  Singh 
v.  Sah  Chain  Sukh  (A.  I.  R.  ;1927  P.  C. 
244  at  p.  246)  the  Judges  had  an  occa- 
sion to  remark,  in  regard  to  an  identical 
form  of  the  decree  for  possession  on  pay 
ment  and  providing  that  in  default  the 
suit  shall  be  dismissed,  passed  in  that 
case  by  the  Subordinate  Judge,  that  the 
same  (decree)  was  in  proper  form.  A 
decree  in  a  similar  form  was  passed  in 
Suryabahan  v.  Pandu  (7)  where  a 
minor  sought  to  recover  back  property 
alienated  by  bis  guardian  during  his 
minority  If,  as  observed  by  their  Lord 
ships  of  the  Privy  Council  in  Banwan 
Lai  v.  Mahesh  (8)  the  alienees  (who  in 
that*  case  were  purchasers  from  the 
father  and  the  manager  of  joint  family 
property)  must  be  deemed  to  be  "law- 
fully in  possession  until  the  sales  are  set 
aside."  •  I  think,  that  the  necessary 
corrollary  to  this  proposition  is  that  if 
the  condition  precedent  as  to  payment  is 
not  fulfilled,  the  alienees  possession  must 
remain  undisturbed,  the  imposition  of 
the  said  condition  or  the  attachment  of! 
the  penalty  of  the  dismissal  of  tbe  suit! 
to  the  plaintiffs'  failure  to  reimburse  the| 
alienees  with  tbe  amount  found  due  to 
them,  within  the  timo  allowed  by  the' 
Court  would,  in  tbis  view  be  fully  justi- 
fied. 

Tbe  result  tben  is  tbat  the  appeal 
wholly  fails,  arid,  on  thfi  defendant's 
cross-objections,  the  suit  stands  and  it 
hereby  is  dismissed  with  all  costs  to  be 
paid  by  the  plaintiffs  in  all  Courts 

K.N./R  K.  Appeal  dismissed. 

(7)  A.  I.  R.  1925  Nag,  325=21  N.  L.  R.  43. 

(8)  A.  I.  R.  1918  P.  (J.  118=41  All.  63=45  I. 
A.  284  (P.  C.). 
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JACKSON  AND  SUBHEFMR,  A  J.  Cs. 
Kawdu-  Appellant 

v. 

Berar  Ginning  Co.  Ltd,  Akot  and 
others — Respondents 

Miso,  Appeal  No.  30-B  of  1928,  Deci- 
ded on  23rd  March  1929,  against  the 
order  of  the  Dist.  Judge,  Akola,  D/-  16th 
August  1928,  in  Misc  Judicial  Case  No. 
103  of  1927. 
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(a)  Limitation  Act,  S.    5— S,    5   applies  to 
application  for  review  of  order   under   Com- 
panies Act. 

The  provisions  of  S.  5,  Lim.  Act,  are  appli- 
cable to  an  application  for  review  of  an  order 
passed  under  .Companies  Act  as  there  is  no 
special  period  prescribed  by  the  latter  Act  for 
such  an  application  .  A.  I.  R.  1998  Nag.  194 
R*f.  [P  189  C  1] 

(b)  Civil  P.   C.,  O.    47,   R.    1— Application 
barred  by    limitation    should   be    trented    ai 
one  under  S.    151. 

An  application  for  review  oE  an  order  under 
O,  47,  K.  1,  Civil  P.  C.,  if  found  to  be  barred 
by  limitation,  may  under  appropriate  circum- 
stances be  treated  as  *an  application  under 
S.  151  if  the  Court  is  satisfied  that  there  has 
been  a  flagrant  abuse  of  its  own  process  and 
it  is  also  open  to  the  appellate  Court  under 
similar  circumstances  to  treat  a  barred  ap- 
plication for  review,  made  to  the  first  Court, 
as  one  made  under  S  151  in  order  to  remove 
an  apparent  injustice  done  to  the  applicant 
and  to  prevent  an  abuse  of  the  process  oE  the 
Court  :  A.  I.  R.  1927  Naq.  212,  A.  I.  R.  1926 
Nag.  17,  Dist.  [P  189  0  2] 

(c)  Companies   Act,  S.  247   (6)  —Registrar 
Joint  Stock  Companies  ii  not  proper  person 
to  represent  a  company  but  the    secretary  or 
director— Civil  P.  C.,  O   29,  R    1. 

Where  an  application  was  made  by  a  share- 
holder of  a  company  bo  the  Court  under  S 
247  (6),  Companies  Act,  for  setting  aside 
the  order  of  the  Registrar,  of  Joint  Stock  Com 
panics,  striking  the  name  of  the  said  com- 
pany off  the  register  of  joint  stock  companies 
and  made  the  Registrar  alone  a  party  to  the 
application  and  the  Court  set  aside  the  orde" 
of  the  Registrar. 

Held  :  that  under  O.  29,  Rr  1  and  2,  read 
with  S.  141,  Civil  P.  C  ,  the  company  could 
not  be  said  to  have  been  properly  represented 
through  the  Registrar  as  the  only  person  who 
could  legally  put  in  appearance  on  its  behalf 
won  Id  either  be  its  secretary  or  ono  of  its 
directors,  though  he  was  no  party  to  the 
original  proceedings.  [P  190  C  1] 

(d)  Civil  P.  C  ,  O,  47,  R.  1— Director  of 
company  is  'aggrieved  person'  and  can  apply 
for  reveiw  of  order,  though  he  was  not  a 
party  to  it. 

A  director  of  a  company  is  an  'aggrieved 
person'  within  the  meaning  of  O.  47,  R  1,  and 
can  apply  for  review  of  an  order  made  in  a 
nroceeding  against  the  company  if  the  said 
company  was  not  represented  by  any  of  its 
directors  or  secretary  in  that  proceeding. 
The  faot  that  he  was  not  a  party  to  the  ori- 
ginal proceedings  does  not  preclude  him  from 
filing  an  application  for  review.  [P  190  C  1] 

(c)  Civil  P.  C,  O.  47,  R.  1—  Failure  to 
notice  bar  of  limitation  is  sufficient  to  jus- 
tify application  for  review. 

Under  the  mandatory  provisions  of  S.  9, 
Lim.  Act,  the  Court  is  bound  to  notice  the 
statutory  bar  of  limitation  and  whore  it  has 
failed  to  do  BO  and  passed  an  order,  that  is  a 
mistake  or  error  apparent  on  the  face  of  the 
record  within  the  meaning  of  O.  47,  R.  1, 
sufficient  to  justify  the  Court  in  granting  an 
application  for  review  and  setting  aside  its 


previous  wrong  order:  A.  I.  R.  1998  Nag.  194; 
.  I.  R.   1928,  Nag.  805,  Ref.  [P  190  0  2], 

M.  B  Bobde,  and  O.  G.  Hatvalne— 
for  Appellant. 

V.  N.  Bapat—toT  Bespondent  2. 

Subhedar,  A,  J.  C  — The  facts  neces- 
sary for  the  disposal  of  this  appeal 
are  a  little  complicated  and  require  a» 
statement  insome  detail  here. 

A  joint  stock  company  was  floated 
and  duly  registered  on  16th  August  1905 
with  the  Registrar,  Joint  Stock  Com- 
panies, Central  Provinces  and  Berar, 
under  the  name  of  "the  Berar  Ginning 
Company  Limited,  Akot"  with  its  re- 
gistered Head  Office  at  Akot.  The  com- 
pany carried  on  its  business  until  the- 
year  L910,  when  it  stopped  functioning. 
Nearly  five  years  later,  i.  e ,  on  15th 
September  1915,  the  Registrar,  Joint 
Stock  Companies  acting  under  S.  247  (5). 
Companies  Act  (7  of  1913),  struck  the 
name  of  the  said  company  off  the  Regis- 
ter of  Joint  Stock  Companies  main- 
tained in  his  office,  so  that  under  the 
last  provision  of  this  sub- section  the 
Company  stood  formally  dissolved.  Sheikh 
Kawdu  the  appellant  in  the  present  case 
was  a  shareholder  and  respondent  2 
Nirayan  was  one  of  the  directors  of 
the  said  company 

On  16th  November  1925,  a  little  over 
ten  years  after  the  passing  of  the  said 
order  by  the  Registrar,  Joint  Stock  Com- 
panies and  nearly  15  years  after  the* 
company  ceased  to  do  business,  the  ap- 
pellant Sheikh  Kawdu  took  the  extra- 
ordinary step  of  presenting  an  applica- 
tion to  the  District  Judge,  Akola,  pur- 
porting to  be  made  under  S.  166  of  the 
Act  for  winding  up  the  affairs  of  the  said 
company.  This  application  was  regis- 
tered as  Misc,  Judicial  Case  No.  146 
of  1925  in  the  Court  of  the  District? 
Judge,  Akola  The  respondent  Narayan, 
who  was  cited  as  one  of  the  non-appli- 
cants in  that  case,  opposed  the  applica- 
tion on  various  grounds  and  the  District 
Judge  dismissed  it  on  18th  December 
1926,  on  the  short  ground  that  the  ap- 
pellant Sheikh  Kawdu  had  failed  to 
prove  that  he  was  a  shareholder  and  as 
such  entitled  to  move  the  Court  for 
winding  up  the  company. 

On  22nd  March  1927,  an  appeal  (First 
Appeal  No.  17-B  of  1927)  was  lodged  by 
Sheikh  Kawdu  in  this  Court  against  the- 
said  order  and  it  was  dismissed  on  17th- 
January  1928,  by  a  Bench  consisting  oG 


1929 


KAWDU  y.  BERAR  GINNING  Go.  (Subbedar,  A.  J.  C.)       Nagpvr  1ST 


Hallifax  and  Kinkhede,  A.  J.  Cs.,  on  the 
ground  that  the  application  for  winding 
up  was  timebarred  three  times  over,  the 
article  applicable  to  such  oases  being  181 
Sch  1,  Lim.  Act.  This  judgment  de- 
ciding, as  it  did,  an  important  point  of 
law  is  published  as  Sheikh  Kawdu  v 
Berar  Ginning  Co.  Ltd.,  (1) 

Sheikh  Kawdu  being  dissatisfied  with 
the  aforesaid  decision  wanted  to  ch al- 
ien gej  it  before  His  Majesty's  Privy 
Council  and  accordingly  applied  to  this 
Court  for  leave  to  appeal  and  for  the 
necessary  certificate  but  his  application 
was  rejected  on  12th  September  1928, 
(Misc.  Petn.  No  33-B  of  1928.) 

In  order  to  forestall  all  possible  objec- 
tions which  might  be  raised  in  argument 
at  the  hearing  of  the  appeal  (First  Appeal 
No.  17-B  of  1927)  Sheikh  Kawdu  on  24th 
April  1927,  a  little  over  a  month  after 
filing  the  said  appeal,  presented  an  ap- 
plication to  the  -District  Judge,  Akola, 
(registered  as  Misc  Judicial  Case  No. 
46  of  1927)  purporting  to  be  made  under 
S.  247  (6),  Companies  Act,  for  setting 
aside  the  order  of  the  Registrar,  Joint 
Stock  Companies,  dated  15th  September 
1915,  and  ordering  restoration  of  the 
company's  name  to  the  Register  The 
object  of  taking  this  extraordinary  step 
and  the  reasons  assigned  therefor  are 
stated  in  para.  3  of  the  application  in 
the  following  words  : 

"With  a  view  to  leave  no  room  for  urging  a 
possible  doubt  or  objection  that  tho  company 
ceased  to  exist)  in  its  corporate  capacity, 
because  of  tho  order  dated  15th  Septem- 
ber 1915,  passed  by  the  Registrar  of  Joint 
Stock  Companies,  C.  P.  &  Berar,  it  IB  evidently 
expedient  to  use  the  remedy  still  open  to  the 
applicant  even  while  the  appeal  is  ponding  in 
tho  Judicial  Commissioner's  Court,  to  got  the 
order  of  the  Registrar  of  Joint  Stock  com- 
panies, dated  15th  September  1915  revised  by 
this  Court  and  to  have  the  name  of  the  Ooxn- 

Sany  restored  to  the  Register  of  Joint  Stock 
ompanies  maintained  in  tho  office  of  the 
Registrar.  Almost  all  the  shareholders  of 
the  company  have  been  deprived  of  the  share 
money  and  shares  in  the  profits  by  the  mal- 
praotioea  and  fraudulent  conduct  of  the 
directors  and  servants  in  charge  of  the  man- 
agement of  affairs  of  the  company.  The  share- 
holders were  not  kept  informed  of  the  true 
state  and  condition  of  the  company's  affairs 
and  without  resorting  to  the  winding  up  and 
dissolution  remedies  as  provided  for  by  the 
Companies  Act  7  of  1919.  the  assets  of 
the  company  were  allowed  to  disappear  and 
pass  into  unauthorised  hands  to  the  great 
prejudioe  of  the  body  of  shareholders. 
Through  want  of  means  and  ignorance  of  the 

(1)  A.  I.  R.  1928,   Nag.  194=94  N.  L.  R.  100. 


legal  procedure  to  be  adopted,  none  but  the 
applicant  seems  to  have  so  far  moved  in  the 
matter,  In  the  circumstances  as  stated,  it  is 
clearly  just  that  the  company  may  be  restored 
to  the  register  and  the  necessary  winding  up- 
proceedings  taken  to  ensure  that  after  due  in- 
vestigation and  inquiry,  true  and  correct  ac- 
counts are  made  of  the  company's  dealings 
and  the  rights  and  liabilities  of  the  share- 
holders as  well  as  of  the  managing  directors- 
are  properly  determined  and  enforced  in  the 
winding  up  proceedings.  Hence  this  applica- 
tion is  made.  There  is  no  bar  of  limitation 
to  this  application  which  is  otherwise  ten- 
able." 

It  is  remarkable  to  note  that  in  "  spite 
of  the  fact  that  Narayan  was  made  a 
party  in  the  winding-up  proceedings. 
Sheikh  Kawdu  did  not  make  him  a  non- 
applicant  to  this  application  As  a 
matter  of  fact  none  was  cited  as  a  non- 
applicant  in  the  petition  However,  the 
District  Judge  issued  a  notice  on  16th 
June  1927  to  the  Registrar,  Joint  Stock 
Companies  to  show  cause  against  the  ap- 
plication, but  the  Registrar  merely  sent 
letter  No  3369,  dated  25th  July  1927, 
intimating  to  the  Court  that  he  had  no 
objection  to  the  restoration  of  the  com- 
pany's name  to  the  register  if  the  condi- 
tions of  sub-S.  (6),  S  247,  Companies 
Act,  were  satisfied.  The  learned  District 
Judge  while  admitting  that  the  first  con- 
dition of  the  said  section  was  not  ful- 
filled, as  the  company  was  admittedly 
doing  no  business  at  the  time  when  the 
Registrar  removed  its  name  from  the 
register,  allowed  the  application  for  the 
following  reasons  given  in  para  2  of  his 
order  dated  30th  July  1927  : 

"The  first  condition  U  admittedly  not  ful- 
filled in  the  present  case.  But  the  application 
shows  that  it  is  made  to  smooth  away  legal 
difficulties  in  the  way  of  the  winding-up,  on 
the  allegations  that  the  shareholders  have 
suffered  through  misapplication  of  the  assets 
and  wrongful  acts  of  one  of  the  directors.  It 
seems  just  that  the  company's  existence 
should  be  restored  so  that  these  allegations 
may  bo  gono  into.1' 

Before  the  hearing  of  the  First  Appeal 
No.  17-B  of  1927,  Narayan,  who  had  not 
been  cited  by  Sheikh  Kawdu  as  a  respon- 
dent, had  made  an  application  to  this 
Court  on  23rd  November  1927  for  being 
joined  as  a  respondent  and  his  applica- 
tion was  allowed  and  he  contested  the 
appeal  on  merits  and  succeeded  in  get- 
ting it  dismissed. 

In  order  to  have  the  ex  parte  order 
passed  in  Misc.  Judicial  Case  No.  46 
of  1927,  dated  30th  July  1927,  set 
aside,  Narayan  presented  an  application 
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"to  the  District  Judge  on  29th  October 
1927  under  0.  47,  B.  1,  Civil  P.  C., 
praying  for  review  of  the  said  order 
making  (1)  Sheikh  Kawdu,  (2)  the  Berar 
Ginning  Company  and  (3)  the  Registrar 
Joint  Stock  Companies  as  non-applicants. 
The  principal  grounds  in  this  application 
for  obtaining  a  review  were  these  : 

(a)  that  Shaikh  Kawdu  intentionally  omitted 
to  issue  notice  of   his   application    dated    27th 
April    1927  to  him   (Narayan)   in    spite  of  the 
fact  that  he   was  a  director   of   the   company 
and  had,   since   its   dissolution,   purchased  at 
Court   sales,   in   execution   of   several  decrees 
against  the  company,  many  of  its  assets  , 

(b)  that   Sheikh   Knwdu's   said    application 
waa  long  barred  by  time  , 

and  (o)  that  the  order  sought  to  bo  reviewed 
was  otherwise  illegal  as  the  same  was  not 
passed  after  ascertaining  all  the  faoba  and 
circumstances  of  the  caso. 

It  was  admitted  that  this  application 
was  filed  one  day  beyond  the  period  of 
limitation,  but  the  delay  was  sought  to 
be  condoned  under  S  5,  Limitation  Act, 
on  the  ground  that  the  applicant  came  to 
know  of  the  order  sometime  after  it  was 
passed. 

Sheikh  Kawdu  alone  resisted  this  ap- 
plication He  questioned  the  locus  standi 
of  Narayan  to  present  the  application  on 
the  ground  that  he  was  not  a  party  to 
the  proceedings  which  resulted  in  the 
order  sought  to  be  reviewed  He  also 
asserted  that  no  notice  was  necessary  to 
be  issued  to  any  one  excepting  the  Re- 
gistrar, Joint  Stock  Companies,  whose 
action  was  being  challenged  in  the  peti- 
tion lie  also  challenged  the  decision  of 
this  Court  on  the  point  of  limitation 
given  in  First  Appeal  No  17-B  of  1927. 
Lastly,  ho  stated  that  the  application 
for  review  was  barred  by  time  and  should 
not  be  granted  Further  pleadings  fol- 
lowed arid  the  folio wiug  issues  were 
settled  for  trial  - 

"  (1)  Is  this  application  for  raviaw  main- 
tainable * 

(2)  1 9  it  in  time  ? 

(3)  Wore  all  the   directors   of   the   company 
necesiary  parties  to  Sheikh   Kawdu'a  applica- 
tion ? 

(4)  Waa  thiit  application  timebarred  ? 

(5)  Should  this    review    application    be    now 
.granted  ?" 

The  lower  Court  decided  all  the  issues 
excepting  the  2nd  in  the  affirmative 
and  in  favour  of  Narayan.  On  the  2nd 
issue  it  held  that  the  application  was 
filed  one  day  too  late  but  it  condoned 
this  delay  and  treated  the  application  as 
filed  within  time  As  a  result  of  these 
"findings  the  District  Judge  allowed  the 


application  for  review  and  set  aside  his 
owi  order  dated  30th  July  1927.  It  is 
against  this  order  that  Sheikh  Kawdu 
has  preferred  the  present  appeal  on  the 
following  grounds  : 

11  (1)  That  the  lower  Court  erred  in  presum- 
ing that  there  were  sufficient  grounds  for 
granting  a  review  of  ita  order  dated  30th  July 
1927. 

(2)  That  the  lower    Court   erred    in   holding 
that  the  application  for  review  presented,  could 
be    entertained    under    O.  47,    B.  1,    when  tha 
applicant  was  nob  a  party   to   the   proceedings 
in  which  the  order  sought  to  be   reviewed,  was 
passed. 

(3)  That   the    application   presented    for  re- 
view was  timeb^rred 

(4)  That  the  reasons  assigned    by   the    lower 
Court  for   granting   the    review,   are   unsound 
and  unconvincing. 

(5)  That  the  order  of  the  lower   Court  grant- 
ing the  review,  H  otherwise,  again  it    law   and 
equity." 

In  the  memorandum  of  appeal  to  this 
Court  the  respondents  are  arrayed  in  the 
following  order  • 

(l)  The  Berar  Ginning  Company  Limi- 
ted, (2)  Narayan  Udobhan  and  (3)  The 
Registrar,  Joint  Stock  Companies,  Central 
Provinces  and  Beiar.  Narayan  respon- 
dent 2,  alone  appeared  at  the  hearing 
and  contested  the  appeal  which  was  heard 
ex  p.irte  the  other  respondents 

The  first  contention  advanced  on  behalf 
of  the  appellant  is  that  the  delay  of  one 
day  in  the  presentation  of  the  application 
for  review  ouH  iut  be  conrlonel  by  the 
lower  Court  unJer  S  5,  Limitation  Acfc, 
because  by  virtue  of  S.  29  (2)  (b)  of  the 
Act,  S.  5  w,i9  inapplicable  to  an  ap- 
plication for  review  of  an  order  passed 
under  the  Companies  Act.  Mr.  Bobde, 
the  learned  advocate  for  the  appellant, 
referred  to  S  235  (3),  Companies  Act. 
which  says  that  an  application  under 
sub-S.  (l)  of  the  section  by  the  liquidator 
to  recover  assets  of  a  company  improperly 
dealt  with  by  its  directors  or  other 
officers  shall  be  governed  by  the  provision, 
of  the  Limitation  Act  "as  if  such  an 
application  were  a  suit."  The  argu- 
ment advanced  is  that  because  S.  235  (3), 
Companies  Act,  ma  keg  special  reference 
to  certain  provisions  of  the  Limitation 
Act,  it  shows  that  otherwise  the  provi- 
sions of  the  Limitation  Act  are  not  ap- 
plicable and  no  period  of  limitation 
whatsoever  would  apply  to  proceedings 
under  the  Companies  Act.  Bat  this 
argument,  if  accepted,  would,  in  my 
opinion,  support  the  case  of  the  respon- 
dent Narayan  and  place  his  application 
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for  review  outside  the  bar  of  limitation 
pleaded  with  respect  to  it  by  the  ap- 
pellant. 

In  connexion  with  this  point  reference 
was  also  made  to  the  following  statement 
of  Mr.  Rustomji  appearing  at  p.  235  of 
his  Company  LT.W  (1926  Edition)  : 

11  This  olauao  '(S.  183  01.  5)  gives  a  general 
nghb  of  appeal  to  the  Court  from  thi  decisions 
of  the  Official  Liquidator.  No  time  is  limited 
for  bringing  the  appeal.  But  by  analogy  to 
the  prq^iso  to  3.  68,  Provincial  Insolvency  Act 
1920,  twenty-one  days  will  probably  ba  tho 
proper  time." 

I  really  fail  bo  understand  how  the 
above  quotation  helps  to  support  the 
proposition  contended  for  by  tho  appel- 
lant's advocate. 

No  other  authority  lias  been  cited  in 
support  of  the  above  extraordiniry  pro- 
position which  assumes  for  its  founda- 
tion the  existence  of  a  special  period 
of  limitation  prescribed  by  the  Com- 
panies Act  for  all  purposes  in  general  and 
for  an  application  for  review  of  an  order 
passed  under  the  said  Act  in  particular. 
Under  S.  29  (2),  Limitation  Act,  it  is  only 
when  any  special  law  prescribes  for  any 
suit,  appeal  or  application,  a  period  of 
limitation  different  from  the  period 
prescribed  therefor  by  Sch  1,  Lim.  Act, 
that  the  remaining  provisions  of  the 
Limitation  Act  inclusive  of  S.  5  shall 
not  apply  under  sub-CI.  (b),  S  29  (2), 
ibid.  Under  the  Companies  Act,  1882, 
i\  special  period  was  undoubtedly  pres- 
cribed by  S.  169  for  appeals  against 
3rders  in  the  winding-up  proceedings  but 
this  special  period  Lias- been  abrogated  by 
S  202,  Companies  Act  1913,  under  which 
the  period  within  which  an  appeal  must 
be  preferred  is  governed  by  the  general 
lnw  .  (vide  Rustomji's  Limitation  Act, 
Edition  4,  p.  299,  note  (4), 

Admittedly  there  is  no  special  period 
prescribed  for  anything  to  be  done  under 
the  Companies  Act  1913,  therefore  the 
provisions  of  the  general  law  of  limi- 
;  tat  ion  as  contained  in  the  Limitation  Act 
must  apply.  This  is  exactly  the  view 
jpropounded  in  Sheikh  Kawdv  v  The  Berar 
Ginning  Company  Limited  (l).  I  ac- 
jcordingly  hold  that  the  provisions  of 
iS.  5,  Lim.  Act  are  applicable  to  an  appli- 
'oation  for  review  of  an  order  passed  under 
the  Companies  Act  1913,  because  there 
I  is  no  special  period  prescribed  by  the 
jsaid  Act  for  such  an  application. 

It  was  next  urged  that  the  lower  Court 
did  not  properly  exercise  its  discretion 


in  condoning  the  delay  of  one  day  in  tho 
presentation  of  the  application  for  review. 
In  para.  5  of  his  application  Narayan* 
simply  alleged  that  he  came  to  know  of 
the  qrder  dated  30th  July  192?  after  it 
was  passed.  He,  however,  did  not  give 
tbe  date  on  which  ho  came  to  know  of  it 
nor  state  the  reasons  explaining  the  delay 
of  one  day  in  the  presentation  of  the  re- 
view application.  It  is  regrettable  that 
the  lower  Court  did  not  clear  up  this 
matter  and  I  should  have  remanded  the 
case  for  taking  further  pleadings  on  the 
point  and  for  the  trial  of  an  issue  whether 
there  was  good  and  sufficient  cause  for 
the  delay  in  presenting  the  application 
for  review.  But  a  remand  seems  to  me 
to  be  unnecessary,  because,  for  reasons 
given  in  the  next  paragraph,  the  relief' 
awarded  by  the  lower  Court  on  the  ap- 
plication of  Narayan  fell  within  the  pur-i 
view  of  S  151,  Civil  P.  0.,  for  which  ad-| 
mittedly,  no  limitation  is  applicable.  i 
Under  the  admitted  circumstances  of 
this  case,  I  consider  that  Narayan  was 
undoubtedly  entitled  to  move  the  lower! 
Court  for  a  review  of  its  order  under 
S.  151,  Civil  P  C  Narayan  was  known' 
to  the  appellant  a?  a  director  of  the; 
company  during  its  existence  and  subse- 
quently as  a  purchaser  of  its  assets  after 
its  extinction,  and  lastly  as  the  person 
who  had  successfully  opposed  the  wind- 
ing-up proceedings  started  by  the  appel- 
lant and  referred  to  in  para.  3  of  this 
judgment.  With  the  object  of  avoiding 
all  possible  objections  which  he  might 
have  raised,  the  appellant  deliberately 
omitted  to  make  Narayan  a  party  either 
to  tho  first  appeal  or  to  the  proceed- 
ings in  Misc.  Judicial  Case  No.  46  of 
1927  and  secured  an  order  in  the  latter 
case  behind  his  back  highly  prejudicial 
to  his  vested  interests.  I  cannot,  there- 
fore, conceive  of  a  more  flagrant  example 
of  an  abuse  of  the  process  of  the  Court1 
than  the  one  taken  advantage  of  by  the 
appellant  in  securing  an  order  from  the 
Court  ex  parte  the  very  necessary  oppo- 
nent in  the  case  This  was,  therefore, 
pre-eminently  a  case  in  which  the  in- 
herent powers  of  the  Court  could  be 
legitimately  exercised  by  it  in  removing! 
the  apparent  injustice  done  to  Narayan1 
in  order  to  prevent  an  abuse  of  its  own' 
process  The  appellant's  learned  pleader 
contended  that  interference  of  the  Court 
under  S.  151,  Civil  P.  0.,  was  not  possi- 
ble in  this  case  and  cited  Sadasheo  Rao 
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•v.  Umaji  (2)  and  Nizamuddinv.  Jumma 
(3)  in  support  of  his  contention.  In  my 
opinion  each  of  bhe  above  oases,  as  in- 
deed any  other  reported  case  under  S.  161, 
Civil  P.  C.,  must  be  considered  to  Jiave 
'been  decided  on  its  own  peculiar  facts  and 
therefore  unless  the  facts  of  a  parti- 
cular case  are  on  all  fours  with  those 
found  in  the  present  case,  it  cannot  be 
regarded  as  an  authority  for  its  decision. 
1,  therefore,  hold  that,  apart  from  the 
^highly  technical  provisions  of  O.  47, 
R.  1,  Civil  P.  C  .  the  present  case  could 
very  well  be  considered  to  have  been  de- 
,cided  under  the  salutory  provisions  of 
S  161,  Civil  P.  C 

The  next  contention  advanced  was 
that  Narayan  not  having  been  made  a 
.party  to  the  original  proceedings  which 
resulted  in  the  passing  of  the  order 
sought  to  be  reviewed,  had  no  right  to 
present  the  application  for  review  under 
O.  47,  R  1,  Civil  P.  C.  It  is  admitted 
that  the  company  must  be  deemed  to 
have  been  a  party  to  the  previous  pro- 
ceedings, because  the  Registrar,  Joint 
Stock  Companies,  represented  it  But 
under  O.  29,  Rr  1  and  2  read  with  S  141, 
Civil  P.  C  ,  the  company  could  not  be 
said  to  have  been  properly  represented 
through  the  Registrar,  Joint  Stock  Com- 
panies, because  under  the  said  provision* 
the  only  person  who  could  legally  put  in 
appearance  on  its  behalf  would  either  be 
its  secretary  or  one  of  the  directors.  It 
is  not  denied  that  Narayan  was  a  director 
of  the  company  and  I  therefore  hold 
that,  under  the  circumstances,  Narayan 
should  be  deemed  to  have  been  a  person 
considering  himself  aggrieved "  within 
jthe  meaning  of  O.  47,  R.  1  so  as  to  clothe 
him  with  a  right  to  present  an  applica- 
tion for  review.  The  learned  District 
Judge  has,  in  my  opinion,  stated  the  pro- 
position too  widely  in  para  3  of  his  order 
when  he  held  that  any  person  aggrieved, 
though  not  a  party  to  the  original  pro- 
.ceedinga,  could  apply  for  a  review  under 
•0.47,  R.I 

The  last  point  pressed  for  the  appellant 
was  that  there  was  no  "  sufficient  cause  " 
within  the  meaning  of  these  words  in 
•0.  47,  R  1,  Civil  P.  C.,  for  granting  the 
review.  The  present  application  of 
*Narayan  makes  a  distinct  complaint  that 
the  learned  Judge  when  granting  the  ap- 
tpellant's  application  did  not  at  all  con" 

^(2)  A.I.E.  1927  Nag,  212=23  N.L.B.  79^ 
-  (8)  A.I.R.  1926  Nag.  17=24  N.L.B.  48. 
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aider  the  question  that  the  said  applica- 
tion was  long  barred  by  time.  Under 
the  mandatory  provisions  of  S.  3,  Limi- 
tation Act  the  Court  was  bound  to  notice 
this  statutory  bar  of  limitation  and 
therefore,  in  my  opinion,  this  was 
"  a  mistake  or  error  apparent  op  bhe  faoe  of 
the  record  " 

within  the  meaning  of  these  words  in 
O.  47,  R.  1  sufficient  to  justify  the  lower 
Court  in  granting  the  application  for  re- 
view and  setting  aside  its  previous  wrong 
order.  In  view  of  the  principle  laid  down 
in  Sheikh  Kawdu  v.  Berar  Ginmug  Go  , 
Ltd  (L)  it  was  clear  that  the  original 
application  of  Sheikh  Kawdu  dated  16th 
November  1925  was  long  barred  by  time. 
In  British  Equitable  Assurance  Co.  v. 
Rajar<nn(AJ.R  1928  Nag.  305)  it  was 
held  by  Findlay,  J.  C  ,  that  if  the  Court 
omits  to  apply  apposite  law  to  a  case  a 
review  could  be  entertained  to  rectify 
the  mistake.  It  may,  in  passing,  be 
noticed  that  the  operation  of  8  3,  Limi- 
tation Act  is  specially  saved  by  9.  29  (i) 
ibid,  even  in  regard  to  oases  where  under 
special  or  local  law  a  period  of  limitation 
different  from  that  of  Sch.  1  is  prescribed 
for  any  suit,  appeal  or  application.  For 
the  reasons  given  above  I  uphold  the 
order  appealed  against  and  dismiss  this 
appeal  with  costs.  Pleader's  fee  Rs.  50. 

Jackson,  A   J.  C. — I  agree. 

K.N./R  K  Appeal  dismissed 
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Nago  Warn — Accused — Applicant 

v. 

-Emperor— Opposite  Party. 
Criminal  Revn  No  229    of  1928,    De- 
cided on  10th  August  1928. 

(a)  Foreit  Act  (1927),  S.  26   (h)  —  Onus   ii 
on  Government  to  ihow  that  the  land  is    part 
of  Government  forest. 

Where  the  charge  against  the  accused  is 
that  he  has  made  an  encroachment  on  Gov- 
ernment forest  land,  bhe  onus  is  on  tho  prose- 
cution to  establish  that  the  land  forma  part 
of  the  Government  forest  .  19  Mai  160,  Ref. 

[P  191  C  2] 

(b)  Foreit  Act,  (1927),  S,    26  (h)  —  Where 
accused  and  his  predecessors  have  been  culti- 
vating forest  land  for  many  years  past,    con- 
viction under    S.    (26)   (h)   cannot    be    main- 
tained. 

Where  it  is  clear  from  evidence  that  the 
accused  has  been  cultivating  land  alleged 
to  be  part  of  a  Government  foreat  for  at 
least  seven  years  and  the  probabilities  are 
that  his  father  had  done  tho  samo  before 
him  he  cannot  bo  held  to  have  cleared  or 
broken  up  the  land  for  cultivation  or  any 
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othec  purpoie  and  hie  conviction  under  8.  26 
(1i)  cannot  be  attained.  [P  191  G  1] 

m  A.  V.  Wazalwar — for  Applicant. 

Order.  —  The  applicant  Nago  was 
•convicted  by  the  2nd  Class  Magistrate, 
•Sausar,  of  an  offence  under  8.  25  (H)  of 
•the  Forest  Act  of  1927  and  sentenced  to 
a  fine  of  Bs.  75.  The  applicant  is  a 
ienanfc  of  mouza  Ghogri,  District  Chhiuu- 
wara,  the  field  of  which  village  imme- 
diately adjoins  the  Government  forest 

The  prosecution  case  was  that  the 
Forest  Banger  found  that  the  accused 
had  cultivated  a  small  strip  of  forest 
land  amounting  to  24  of  an  acre,  that  he 
went  to  the  spot  with  Balaji  Patwari 
<P,  W.  1)  and  measured  the  alleged  en- 
croachment in  his  presence  as  well  as 
that  of  Bati  Mukaddam  (P.  W.  2)  and 
Sito  Kotwar  (P.  W  3).  The  applicant's 
hut  wa,s  found  to  be  standing  on  4  of 
an  acre  and  the  crop  on  20  of  an  acre. 
The  applicant  in  the  Magistrate's  Court 
denied  all  knowledge  of  the  encroachment 
and  alleged  that  he  had  been  in  posses- 
sion of  the  land  for  some  10  or  12  years. 
The  Magistrate  found  the  applicant 
guilty  as  stated  above  He  applied  to 
the  Court  of  the  District  Magistrate, 
•Chhindwara.  The  District  Magistrate 
held  that  there  was  a  discrepancy  bet- 
ween the  two  maps  filed  by  the  pro- 
secution and  neither  of  these  maps 
was  properly  proved.  From  the  evi- 
dence of  the  Patwari  and  the  Bevenue 
Inspector,  however,  he  was  of  opinion 
that  there  was  no  doubt  that  a  part  of 
tbe  applicant's  kotha  and  the  field 
did  lie  within  the  Government  forest 
He  also  held  that  on  the  evidence  of 
Balaji  (P.  W.  1),  Bati  (P.  W,  2)  and 
•Sito  (P.  VV.  3),  Nago  was  warned  that 
he  had  encroached  and  was  asked  to  give 
up  the  land. 

It  was  highly  unsatisfactory,  in  my 
opinion,  that  the  Bange  Officer  was  not 
•examined  in  the  case.  The  District 
Magistrate,  however,  went  on  to  hold 
that  the  encroachment  had  been  in  exis- 
tence for  ye&rs  and  had  not  been  made 
-intentionally.  It  is  clear  that  applicant 
has  beea  cultivating  the  land  in  question 
•for  some  seven  years  at  least  and  the 
probabilities  are  that  his  father  had 
done  the  same  before  him  I  fail  to 
understand  how  on  these  circumstances 
(he  applicant  can  be  held  to  have  cleared 
or  broken  up  the  land  in  question  for 
•cultivation  or  any  other  purpose.  The 


indications  are  that  his  predecessors  may 
have  been  guilty  of  this  but  the  only 
presumption  on  the  evidence  on  record 
is  that  he  through  his  predecessors,  is 
in  possession  of  the  land  in  question. 

The  onus  of  proof  was  on  the  prosecu- 
tion in  a  case  like  the  present  and  so  far 
as  the  evidence  on  record  goes  the  pre- 
sumption must  be  that  the  applicant 
either  himself  or  through  his  predeces- 
sors has  been  in  possession  of  the  land 
for  many  years  past.  There  is  nothing 
to  show  under  what  provision  of  law  any 
formal  action  was  taken  by  the  forest 
authorities  for  the  removal  of  the  appli- 
cant from  the  land  in  question.  The 
land  in  question  must  be  held  to  have 
been  occupied  land  and  not  to  have  been 
forest  or  waste  land,  until  the  latter 
point  is  properly  established  :  cf  Secre 
tary  of  State  v.  Bapanamma  Garu  (l) ' 
Whether,  however,  the  forest  authori- 
ties have  power  from  the  executive 
point  of  view  to  remove  the  applicant 
from  this  land  is  a  question  which  it  is 
impossible  for  me  to  solve  on  the  un- 
satisfactory and  insufficient  evidence 
on  record.  The  action  of  the  forest 
authorities  in  this  case  seems  to  have 
been  informal  to  a  degree.  For  tbe  pur- 
poses of  this  criminal  case  it  must  suf- 
fice to  say  that  I  do  not  consider  the 
case  falls  under  8.  25  (1),  Forest  Act, 
because  it  is  perfectly  clear  that  if  this 
land  had  been  wrongly  cleared  or  broken 
up  in  spibe  of  its  being  reserved  forest 
such  clearing  or  breaking  up  took  place 
at  the  hands  of  some  of  the  predecessors 
of  the  applicant  and  not  in  his  time 
For  these  reasons,  however,  I  am  of 
opinion  that  the  conviction  cuiuot  stand 

The  conviction  and  sentence  on  the 
applicant  are  accordingly  set  aside  and 
the  fine,  if  paid,  will  be  refunded. 

K  N./R.K  Conviction  set  aside. 

'  (1)   [189G]  19  Maa7~iG5T~~     "" 
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JACKSON,  A.  J.  C.    • 
Konqshi — Defendant — Appellant. 

v. 

Kandaji — Plaintiff — Respondent. 
Second  Appeal  No.  409- B  of  1927,  De- 
cided on  12th  April  1929, 

,  Hindu  Law — Widow  incurring  debt  in 
courie  of  management  of  properly  on  credit 
of  estate— No  charge  created— Still  estate  in 
re.veriioner'1  handi  i§  liable  for  iucb  debt. 

Property  in  the  hands  of  a  Hindu  revei- 
sioner  is  liable  to  satisfy  a  debt,  which  a 
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widow,  while  enjoying  a  widow's  eitate  has 
properly  incurred  in  (he  course  of  manage- 
ment on  the  credit  of  the  estate,  though  no 
specific  charge  ia  created  :  3  Bom.  287  ; 
A.  I.  R.  1928  Bom.  310  ;  19  AIL  800,  not  Poll. 
33  Mad.  492  ;  26  Bom,  206,  Foil.  [P  192  G  1] 

S.  B.  QoJchale — for  Appellant. 

M.  B.  Niyogi — for  Respondents.* 

Judgment.— In  this  case  a  Hindu 
widow,  Mt.  Girji,  in  possession  and 
management  of  her  husband's  estate,  exe- 
cuted a  bond  for  Rs.  400  on  25th  May 
1923.  After  Girji's  death  the  creditor 
brought  the  suit  out  of  which  this  ap- 
peal arises  to  recover  the  amount  due  on 
the  bond  from  her  daughter,  Kongshi, 
who  is  the  reversioner  to  whom  the 
estate  passed  on  Girji's  death.  The 
lower  appellate  Court,  disagreeing  with 
the  trial  Court,  has  found  that  the  estate 
in  Kongshi's  hands  is  liable  for  the  debt 
and  has  passed  a  decree  acordingly. 

Girji's  husband,  Vithoba,  left  some 
land,  houses  and  a  money-lending  busi- 
ness The  debt  in  question  was  in- 
curred by  Girji  for  cultivation  and  other 
expenses,  the  lower  appellate  Court's 
view  being  that  the  borrowing  was  ren- 
dered necessary  by  Girji's  money  being 
out  on  loan  in  connexion  with  the 
money-lending  business  and  not  by  any 
careless  or  imprudent  management  on 
her  part.  But  it  is  argued  on  behalf  of 
the  appellant  that  even  so  the  debt  can- 
not be  recovered  from  the  estate  because 
no  charge  thereon  was  created.  My 
view  of  the  law  applicable  to  the  pre- 
sent case  is  that  property  in  the  hands  of 
a  Hindu  reverioner  is  liable  to  satisfy  a 
debt,  not  secured  on  such  property, 
jwhich  a  widow,  while  enjoying  a 
I  widow's  estate,  has  properly  incurred  in 
the  course  of  management  on  the  credit 
of  the  estate,  though  no  specific  charge  is 
'created  Gadgeppa  Desai  v.  Apaji  Jivan- 
\TCLO  (1)  is  against  this  view.  In  that  case 
the  money  was  advanced  on  the  widow's 
personal  credit;  so  also  in  13  hag  want - 
rao  Abaji*  v  Ramanath  Kaniram  (2), 
in  which  reliance  was  placed  upon 
Gadgeppa  Dasai  v.Apaji  Jivanrao  (l) 
the  credit  was  given  to  the  widow  per- 
sonally; but  it  was  held  that  the  pro- 
perty in  the  hands  of  the  reversioner  was 
not  liable,  not  on  the  ground  that  the 
debt  was  incurred  on  the  widow's  personal 
credit,  bub  because  the  debt,  though  pro- 
perly  incurred  in  the  management  of  the 

(1)  [1878J  3  Bom.  237.  ~~ 

(2)  A.  I.  R.  1928  Bom.  310=52  Bom,  542. 


estate,  was  not  secured  on  the  property! 
This  view  is  also  taken  in  Dhiraj  Singh 
v.  Manga  Ram  (3)  But  in  Regella 
Jogayya  v.  Venkataratnamma  (4),  it 
was  held  that  a  debt  contracted  by  a 
widow  as  representative  of  the  estate, 
for  the  purposes  of  the  estate,  will  be> 
binding  on  it  in  the  hands  of  the  rever- 
si oners,  though  no  formal  charge  on  the 
estate  is  created  when  tbe  creditor  looks- 
not  to  the  personal  oread  it  of  the  widow 
but  to  her  as  representative  of  the  estate- 
and  relies  on  the  credit  of  such  estate.- 
This  decision  was  not  dissented  from  in 
Bhagwantrao  Abaji  v.  Ramanath  Kani- 
ram (2)  in  the  head-note  it  is  inaccu- 
rately referred  to  as  having  been  fol- 
lowed ;  and  the  latter  decision  and  the- 
other  two  decisions  to  the  same  effect 
mentioned  above  seem  to  me  to  go  un- 
necessarily far  in  requiring  a  formal 
charge  to  be  created  before  the  estate  in 
the  hands  of  the  reversioner  will  be* 
liable. 

In  Sakrabhai  v.  Maganlal  (5),  it  was. 
held  that  trade  debts  properly  incurred 
by  a  Hindu  widow  on  the  credit  of  the 
assets  of  the  business  are  recoverable- 
after  her  death  out  of  the  assets,  even  in. 
the  absence  of  a  specific  charge.  This 
case  is  distinguished  in  Bhagwantrao* 
Abaji  v.  Ramanath  Kaniram  (3),  the 
distinction  being  drawn  between  trading 
debts  and  other  debts  incurred  in  the 
course  of  management.  I  am  not  im- 
pressed with  the  reasons  given  for  mak- 
ing that  distinction,  bub  in  any  case  it 
can  hardly  be  drawn  in  the  present  case,, 
as  Vithoba's  money-lending  and  culti- 
vation were  too  closely  connected  with- 
each  other  to  be  dealt  with  separately  • 
part  of  the  land  cultivated  was  that  of 
Sitaram  (P,  W.  2),  who  in  satisfaction 
of  a  debt  due  to  Vithoba  gave  him  a 
26  years'  lease  of  that  land.  I  am  of 
opinion  that  Sakrabhai  v.  Maganlal  (5)* 
as  well  ai  Regella  Jogayya  v.  Venkata- 
ratnamma (4)  affords  support  to  the 
view  I  take.  On  that  view  the  lower 
appellate  Court's  decree  must  stand,  as< 
the  wording  of  the  bond  shows  clearly 
that  Girji  borrowed  the  money  on  the- 
credit  of  the  estate.  The  appeal  is  dis- 
missed with  costs. 

S.N./R.K.  Appeal  dismissed. 


3;  [1897]  19  All.  300=(1897)  A.  W.  N.  69. 

4)  [1910}  33  Mad.  492-20  M.  L.  J.  412. 

5)  [1902]  26  Bom.  206. 


1929 


JANKILAL  v.  EMPBBOK  (Subhedar,  A.  J.  C.) 


Nafpur  193 


A,  I.  R  1929Nagpur  193 

SOBHBDAB,  A.  J.  C. 

• 

Jankilal — Aoouaed — Applicant, 
v. 

Emperor — Opposite  Party. 

Criminal  Ravn.  No.  300-B  of  1928,  Da- 
oicled  OQ  17th  April  1929,  against  judg- 
monb  of  First  Addl.  Sesa.  Judge,  Akola, 
D/-  19th  December  1928,  in  Criminal 
Appeal  No.  365  of  1923. 

Penal  Code,  S.  193  —  Where  accused's 
•tatement  is  proved  to  be  false,  it  can  be 
presumed  that  he  "  intentionally  "  gave  false 
evidence  ^Accused  in  execution  Court  mak- 
ing statement  that  decree  against  him  was 
adjusted  on  certain  dates— Dates  material 
factor  for  trial  of  case— In  trial  Court  accu- 
sed never  suggesting  that  he  gave  those  dates 
on  mistaken  belief — Statement  was  false  and 
accused  did  not  believe  it  to  be  true  while 
making  it, 

Where  a  statement  on  the  basis  oE  which  a 
parson  is  accused  of  parjury  is  proved  to  hj 
JaUe,  ib  can  safely  be  presumed  that;  in  mak- 
ing that  abatement  the  accused  "  intention- 
ally "  gave  false  evidenoa.  [L>  191  C  1 J 

The  accused  who  was  charged  01  perjury, 
had  sbabed  in  a  varifiad  application  in  the 
execution  Court  that  the  decree  against  him 
had  baen  adjusted  on  certain  dates  and  after- 
wards he  confirmed  the  statement  by  his  oral 
testimony.  These  dates  of  the  alleged  adjust- 
ment wore  an  important  factor  in  determining 
the  question  which  the  execution  Court  was 
called  upon  to  decide.  In  the  trial  Court  it 
was  never  suggested  on  his  behalf  that  he  waa 
mistaken  in  giving  the  dates.  It  waa  in  the 
High  Court  for  the  first  time  that  this  plea  of 
false  belief  was  raised. 

Held;  that  the  statement  was  absolutely 
false  and  the  aocusad  did  not  believa  it  to  ba 
true  while  making  the  same.  22  Q.  C.  236, 
ffoll.\  26  All.  503;  3G  All.  362,  Rel.  on  ,  A.  I.  R. 
1927  Nag.  170,  Rsf.  [P  194  C  1J 

M .  B.  Niyogi — for  Applicant. 

Or.  P.  Dick— tor  the  Crown 

Order. — The  main  facts  of  the  case 
out  of  which  this  application  for  revision 
arises  are  these.  In  Civil  Suit  No.  26  of 
1921  on  the  file  of  the  Second  Subordi- 
nate Judge,  Akola,  a  decree  for  Bs.  456-8-0 
for  costs  was  passed  against  eight  persons 
including  the  applicant.  In  execution  of 
this  decree  the  applicant  put  in  a  verified 
application  on  lOch  January  1925  (Ex 
P-6)  stating  that  there  was  an  adjust- 
ment ol  the  decree  BO  far  as  he  was  con- 
cerned by  the  decree-holder  Bidhakisan 
having  agreed  to  accept  Us.  75  as  the 
applicant's  share  of  liability,  The  dec- 
ree-holder having  denied  this  adjust- 
ment, an  enquiry  under  O.  21,  B.  2,  Civil 
P.  0,,  was  made  by  the  Subordinate 
1929  N/25  &  26 


Judge  who  held  the  adjustment  not  pro- 
ved In  this  enquiry  the  applicant  was- 
examined  as  a  witness  on  27th  August 
1925  and  had  made  the  following  state- 
ment in  Ex.  P-2  which  has  been  the  basis 
of  the  prosecution: 

"  About  12  months  ago  Seth  Kadhakisan 
came  to  my  shop  to  sattle  the  dispute.  The 
naxb  day  I  went  to  decree-holder's  ahop.  It 
was  on  the  9th  August.  Radhakiaan  was  then 
engaged  in  puja.  Radhakisan  oama  in  th» 
shop  and  told  nn  that  he  would  accept  the 
amount  of  my  shara  any  day.  Adjustment 
hatwedn  me  and  Radhakisan  was  made  in  my 
shop  on  8ih  or  9ch  August  1924." 

After  unsuccessfully  moving  the  Sub- 
ordinate Judge  to  start  criminal  proceed- 
ings against  the  applicant  for  an  offence 
under  S.  193,  I  P.  C  ,  the  decree-holder 
filed  an  appeal  to  the  District  Judge  who 
lodged  a  complaint  against  the  applicant 
as  desired  by  the  decree-holder  in  respect 
of  the  false  statements  contained  in  Ex. 
P-6  and  Ex.  P-2.  The  case  was  trie!  by 
the  Sub-Divisional  Magistrate,  Akola, 
who  convicted  the  accused  on  both  the 
counts  and  sentenced  him  to  six  months 
rigorous  imprisonment  and  a  fine  of 
Bs.  250  on  each  count.  Against  this 
order  the  applicant  appealed  to  the  Addi- 
tional Sessions  Judge,  Akola,  who  quashed 
the  conviction  with  regard  to  Ex.  P-6r 
but  maintained  the  conviction  and  sen- 
tence in  regard  to  Ex,  P-2.  The  appli- 
cant, has,  therefore,  come  up  to  this 
Court  in  revision. 

Mr  M.  B.  Niyogi,  the  learned  advo- 
cate for  the  applicant,  argued  that  the 
prosecution  has  failed  to  establish  in 
this  oa.se  that  the  accused  intention- 
ally gave  false  evidence.  It  was  also 
contended  that  in  the  present  case  all 
that  has  been  proved  was  that  the  alle- 
ged adjustment  did  not  take  place  on  the 
dates  mentioned,  but  may  possibly  have 
taken  place  either  in  April  or  June 
and  reliance  was  placed  on  the  observa- 
tions of  this  Court  appearing  in  the  case 
of  Sherkhan  v.  Aniuarkhan  (l)  to  the 
effect  that  before  a  person  could  be  con- 
victed of  perjury  the  evidence  on  record 
must  be  such  as  to  exclude  the  possibi- 
lity of  any  hypothesis  other  than  that  of 
the  prisoner's  guilt. 

I  will  first  dispose  of  the  second  con- 
tention In  his  defence  at  the  trial  the 
applicant  never  suggested  that  he  had 
been  mistaken  in  giving  the  8th  or  9th 
August  1921,  as  the  dates  on  which  the 

(1)  A,  I.  B.  1927  Nag.  170=.J3  N,  L,  £.'  40,  ""~ 
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alleged  adjustment  had  taken  place.  As 
a  matter  of  fact  time  was  allowed  to  the 
applicant  by  the  civil  Court  to  make  a 
definite  statement,  and  on  10th  January 
1925,  he  filed  a  verified  application  (Ex. 
P- 6)  alleging  that  the  adjustment  had 
taken  place  on  the  aforesaid  dates  and 
later  on  he  confirmed  this  statement  by 
his  sworn  testimony  which  is  the  subject 
matter  of  the  charge  Even  in  the  pro- 
ceedings relating  to  his  being  prosecuted 
for  perjury  the  applicant  did  not  put  for- 
ward the  plea  of  the  mistaken  belief, 
that  is  now  advanced  on  his  behalf.  It 
cannot  be  denied  that  the  date  of  the 
alleged  adjustment  was  a  very  material 
factor  for  the  determination  of  the  ques- 
tion which  the  civil  Court  was  called 
upon  to  decide  in  the  execution  •proceed- 
ings. In  Mohamad  Ismail  Khan  v 
Emperor  (2),  it  was  held  that  to  justify 
a  conviction  for  perjury  it  is  not  neces- 
sary to  prove  that  the  statement  is  im- 
possible, it  is  sufficient  to  prove  it  is  in- 
credible In  the  present  case,  however,  the 
evidence  for  the  prosecution  establishes 
beyond  question  that  the  statement  of 
the  accused  which  is  the  subject  of  the 
charge  could  not  possibly  be  true.  Hav- 
ing regard  to  all  the  circumstances  of  the 
case,  I  have  not  the  slightest  doubt  in 
confirming  the  well-considered  and  con- 
current finding  of  the  two  lower  Courts 
that  the  statement  made  by  the  applicant 
and  quoted  above  was  absolutely  false 
and  that  when  making  the  same  he  did 
not  4>elieve  it  to  be  true. 

With  reglrd  to  the  first  point  it  is 
enough  to  say  that  if  the'statement  is  pro- 
ved to  be  false,  as  is  concurrently  found 
by  the  two  lower  Courts  to  have  been 
the  case,  it  could  safely  be  presumed  that 
in  making  that  statement  the  applicant 
11  intentionally  "  gave  false  evidence. 
False  evidence  is  intentionally  given  if 
the  person  making  the  statement  makes 
inadvisedly,  knowing  it  to  be  false,  and 
with  the  intention  of  deceiving  the  Court 
and  of  leading  it  to  be  supposed  that  that 
which  he  states  is  true:  Dabu  Bam  v. 
Emperor  (3).  The  Court  may  infer  the 
[corrupt  intention  from  surrounding  cir- 
cumstances: Muhammad  Ishaq  v.  Empe- 

ror  (4). 

(3)  [1919]  22  O.  C.  236=54  I.  U.  60=21  Or. 

(9)  [1904]  26  All,  509=1  A,  L.  J.  236=(1904) 
A.  W.  N.  115. 

(4)  [1914]  36  all.  362=25  I.  0.  391=12  A.  L. 
J.  550. 


On  the  question  of  sentence  the  learn" 
ed  advocate  for  the  applicant  prayed  that 
as  the  accused  was  a  respectable  man  and 
as  this  was  his  first  offence  he  should' be 
dealt  with  under  8.  562,  Criminal  P.  C. 
The  learned  Government  Advocate,  how- 
ever, very  properly  opposed  this  prayer 
and  stated  that  the  punishment  awarded 
was  in  fact  very  lenient.  Taking  'into 
consideration  the  seriousness  of  the  of- 
fence and  having  regard  to  the  fact  that 
such  "offences,  though  very  common,  are 
rarely  brought  to  light,  I  consider  the 
punishment  awarded  to  be  quite  appro- 
priate. For  the  foregoing  reasons  the 
application  for  revision  is  untenable  and 
is  dismissed  The  applicant,  who  is  on 
bail,  must  surrender  himself  and  undergo 
the  unexpired  portion  of  the  sentence. 

S.N./R.K.  Revision  dismissed. 
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SUBHEDAR  AND  JACKSON,    A.  J    C.S. 

Indraraj  Singh  —  Plaintiff  —  Ap- 
pellant 

v. 

Chaitram  and  another — Defendants — 
Respondents. 

First  Appeal  No.  138  of  1927,  Decided 
on  28th  March  1929,  against  decree  of 
Dist.  Judge,  Bhandara,  D/-  10th  October 
1927,  in  Civil  Suit  No  3  of  1926. 

(a)  Contract    Act,    S.  29 — Agreement    ai  to 
repayment  of  certain    amount    being    indefi- 
nite— Uncertainty   not    pleaded    at  bar  to  its 
legality — Repayments  made  by  one  party  and 
accepted    by    other    towards     agreement  — 
Agreement  ii  not  void  for  uncertainty. 

The  bar  ma  of  the  agreement  as  bo  repay- 
ment a  of  oerbain  amount  were  indefinite,  bub 
the  uncertainty  was  not  pleaded  as  a  bar  to 
ita  legality  and  repayments  were  made  by  one 
party  and  accepted  by  the  other  towards  the 
agreement  without  protest. 

Held  :  that  the  agreement  was  nob  void  for 
uncertainty  :  A.  I.  R.  1916  P.  C.  0,  Rel.  on. 

[P  197  0  2] 

(b)  Specific   Relief   Act,    S.  21   (c)-Termi 
of  agreement  indefinite   but    defendant   per- 
forming  his   part   of    agreement — Plaintiff'! 
possible  inability  to  specifically  enforce  con- 
tract could  not  arise. 

Where  the  terms  of  certain  agreement  being 
indefinite,  the  plaintiff  oould  not  ba  able  to 
obtain  specific  performance  of  such  an  agree- 
ment in  case  of  its  breach  by  the  defendant 
but  the  defendant  had  wholly  performed  hia 
part  of  the  agreement. 

Held  :  that  the  plaintiff's  possible  inability 
to  specifically  enforce  the  contract  could  not 
arise  in  the  case.  [P  198  G  1] 
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(c)  Mortgagor  and  mortgagee  ^Mortgagee 
obtaining  abiolute  decree  for  foreclosure 
and  formal  poiftettion  of  property— He  get- 
Iking  hii  name  mutated  in  respect  of  it  and 
•ubiequently  making  oral  agreement  with 
mortgagor  to  reconvey  property  to  him  on 
payment  of  mortgage  debt— Mortgagor  re- 
maining in  actual  poueuion  of  property  for 
long  time  after  decree  considering  himself 
as  real  proprietor  to  knowledge  of  mortgagee 
— Mortgagee  himself  regarding  him  at  vir- 
tual proprietor  of  property — Such  possession 
is  in  pursuance  of  oral  agreement. 

IVfortgagee  obtained  an  absolute  decree  for 
foreclosure  for  mortgage  debt  and  formal  pos- 
session of  the  mortgaged  proparby  and  gob  his 
name  mutated  in  respect  of  it.  Mortgagee 
subsequently  made  au  oral  agreement  with 
the  mortgagor  to  reconvey  the  property  to  him 
on  his  paymanb  oE  the  debt.  The  mortgagor 
Tomamad  in  actual  possession  of  the  property 
for  a  long  time  after  passing  of  the  decree 
absolute  for  foreclosure.  The  mortgagor  re- 
garded himself  as  the  real  proprietor  of  the 
property  to  the  knowledge  of  the  mortgagee 
and  mortgagee  himself  regarded  him  as  the 
•virtual  proprietor  of  the  proparty. 

Held  \  that  although  the  legal  title  was 
with  the  mortgagee,  such  long  and  uninter- 
•rupted  possession  was  in  pursuance  of  ihe 
oral  agreemant  bat  ween  the  mortgagor  and 
the  mortgagee  .  A.I.R.  1922  Bom.  9,  Rel.  on. 

[P  198  C  2] 

$  (d)  Part  performance — Vendees  in  posses- 
«ion  under  agreement  for  sale  and  perform- 
ing his  obligations  can  defeat  vendor's  suit 
for  ejectment  though  right  to  specifically 
enforce  contract  is  barred  by  time. 

The  defendants  vendees  being  in  possession 
of  the  property  in  dispute  by  virtue  of  an 
agreement  for  s»la  and  having  fully  per- 
formsd  their  own  obligation  under  it,  can 
defeat  the  plaintiff  vendor's  suit  for  ejectment 
oven  though  their  right  to  have  the  contract 
specifically  enforced  against  the  plaintiff  is 
barred  by  tima  at  the  date  of  the  filing  of  the 
suit  .  A.  I.  R.  19U  P.  C.  27;  .4.  I.  R  1916 
P.  C.  9;  A.  I.  R.  1924  Mad.  271;  25  C.  W.  N. 
905;  41  Bom.  438,  A.I  R.  1922  Bom.  9;  A.  I.  R. 
1923  Bom.  473,  A.  I.  R.  1924  Bom.  150,  A.  I.  R. 
1928  Bom.  150,  40  All.  187;  A.  I.  R.  1924  All. 
fl2G,  .4.  1.  R  1924  R<inj.  214  (F.B.);  A.  I.  R. 
1923  Nay.  177;  Nay  Second  Appeal  No.  473  of 
1923,  Rel.  on.,  40  Atari,  1134;  17  C.  P.  L.  R.  19; 
5  N.  L  R  70,  nit  Foil  ,  A  I  R  1927  Natj  353, 
JExpl.  A.  I.  R.  1922  Gal.  436,  Rsf.  [P  201  G  2] 

V.  Base,  P.  A  Pandit,  and  G.  .R. 
BaptjLt  and  P.  N.  Rudra — for  Appellant;. 

D  N.  Chaudkary,  Y  V.  Jakatdar  and 
V.  M.  Jakatdar— lor  Respondents. 

Soibhedar,  A.  J  C.  —  The  subject- 
matter  of  the  suit  out  of  which  this  ap- 
peal arises  is  the  village  of  Eayadi  in  the 
Waraseoni  Tahsil  of  the  Bilaghat  Distriot 
with  sir  fields,  houses,  treas  and  wells 
situate  in  the  said  village.  The  pirtiea 
are  closely  relate!  by  mirriage.  The 
(plaintiff  is  the  z%aainiir  of  Fulchur  .ani 
(his  eldest  son  hii,  in  1901,  mirriei  the 


daughter, of  defendant  1.  In  the  year 
1920  the  plaintiff's  daughter  was  married 
to  defendant  2,  who  is  the  son  of  defen- 
dant 1.  In  1909  in  consideration  of  a 
loan  of  Rs.  12,000  defendant  1  and  his 
two  stepmothers  had  executed  a  mort- 
gage of  the  property  in  dispute  in  plain- 
tiff's favour  with  a  condition  of  fore- 
closure. On  the  basis  of  this  mortgage 
the  plaintiff  brought  a  suit  (Civil  Suit 
No.  15  of  1913  in  the  Court  of  the  Dis- 
trict Judge,  Bhandara)  and  obtained  an 
ex  parte  decree  nisi  for  foreclosure  for 
BSL  16,455-11-3  on  18th  August  1913, 
which  was  made  absolute  on  9th  May 
1914  and  formal  possession  of  the  fore- 
closed property  was  obtained  by  the 
plaintiff  on  9th  August  1914  The  plain- 
tiff also  got  his  name  mutated  in  respect 
of  this  village  on  24th  March  1915. 

The  plaintiff  brought  the  present  suit 
for  confirmation  of  his  possession  of  the 
said  village  or  in  the  alternative  for 
actual  possession  thereof.  The  plain  bill 'a 
case  was  that  after  he  had  obtained  pos- 
session of  the  property  under  his  fore- 
closure decree,  he  had  appointed  defen- 
dant 1  as  his  manager  to  manage  the  same 
on  his  behalf,  and  that  defendant  1  did 
so  until  the  year  1923  when  he  asserted 
a  hostile  title  by  making  an  unsuccessful 
attempt  in  the  revenue  Courts  for  having 
the  village  mutated  in  his  own  name  It 
was  asserted  in  para.  4  of  the  plaint  that 
there  was  some  sort  of  agreement  bet- 
ween the  parties  for  reconveying  the  vil- 
lage to  defendant  1  on  his  paying  to  the 
plaintiff  the  whole  of  the  decretal  amount 
within  two  months  by  tho  end  of  October 
1914,  and  it  was  admitted  that  in  pur- 
suance of  this  agreement  defendant  1 
actually  paid  bo  the  plaintiff's  pleader 
Mr,  Gokhale  Rs.  4,500  on  29th  September 
1914,  but  since  the  balance  was  not  paid 
as  stipulated,  it  was  asserted  that  the 
agreement  fell  through. 

The  main  defence  to  the  claim  was 
made  by  defendant  1  (defendant  2  only 
adopted  the  pleas  advanced  by  his  father) 
who  stated  that  prior  to  tho  institu- 
tion of  the  mortgage  suit  there  was  an 
agreement  between  him  and  the  plaintiff 
in  January  1913,  whereby  it  was  settled 
that  the  plaintiff  should  file  the  suit  on 
the  mortgage  against  all  the  three  mort- 
gagors, obtain  an  ex  parte  decree  absolute 
for  foreclosure,  take  formal  possession  of 
the  mortgage  properties  and  reconvey  the 
same  to  defendant  1  in  consideration  o( 
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defendant  1  paying  the  decretal  debt  by 
easy  instalments  The  defendants  fur- 
ther pleaded  that  about  September  1914, 
after  the  plaintiff  had  obtained  formal 
possession  of  the  mortgage  property,  it 
was  finally  settled  that  defendant  1 
should  pay  to  the  plaintiff  Bs  4,500  (re- 
presenting the  first  five  kists  of  the 
mortgage,  viz  ,  Rs.  3,750  and  Rg  750  on 
account  of  the  costs  of  the  mortgage  suit) 
within  two  months  as  an  indication  of 
his  sincerity  to  abida  by  the  terms  of  the 
agreement,  that  the  balance  due  should 
be  pi  id  off  by  easy  instalments,  and  that 
after  the  whole  amount  was  thus  paid  off 
and  the  other  creditors  of  tho  defendants 
were  fully  satisfied,  the  plaintiff  would 
formally  reconvey  the  village  to  the 
defendants.  The  defendants  asserted  that 
it  was  in  pursuance  of  this  agreement 
that  the  payment  of  R*.  4,500  was  made 
by  them  to  the  plaintiff's  pleader, 
Mr.  Gokhale,  and  not  under  the  circum- 
stances alleged  by  the  plaintiff  in  para  4 
of  the  plaint.  The  defendants  also  pleaded 
a  number  of  further  repayments  amount- 
ing  to  Rs.  8,200  towards  the  fulfilment 
of  their  obligations  under  the  agreement 
They  also  alleged  that  after  the  plaintiff's 
daughter  was  married  to  defendant  2,  the 
plaintiff  returned  the  amount  of  Ra  1,000 
which  defendant  1  had  paid  to  the  plain- 
tiff's agent  Bapuji  on  18th  May  1921, 
saying  that  on  Account  of  the  new  rela- 
tionship he  would  not  only  not  accept' 
the  same  but  would  forego  the  rest  of 
the  claim  for  the  balance  due  The  de- 
fendants of  course  denied  the  plaintiff's 
allegation  that  defendant  1  was  the  agent 
of  the  plaintiff  and  managed  the  village 
in  that  capacitf^on  his  behalf  On  the 
contrary  they  asserted  that  their  posses- 
sion over  the  village  was  never  disturbed 
and  that  their  management  of  it  was  in 
their  own  right.  It  was  finally  contended 
by  the  defendants  that  since  they  were 
in  possession  of  the  property  in  dispute 
under  an  agreement  which,  so  far  as  they 
were  concerned,  was  fully  performed,  the 
plaintiff's  suit  to  eject  them  was.  not 
maintainable. 

The  pleadings  of  the  parties  were  very 
elaborate  but  a  fair  idea  of  them  would 
be  gathered  from  the  following  issues 
framed  for  trial  : 

"  (1)  Whether  the  plaintiff  has  teen  in 
possession  of  the  property  i;n  suit  and  whether 
defendant  1  hai  been  nfan  aging  it  on  plain- 
tiff's behalf,  as  alleged  by  the  latter  ? 


(9)  Whether  the  plaintiff  got  formal  posses- 
sion of  the  property  in  suit  on  9th  August 
1914  through  Court  in  execution  of  hia  fore- 
closure decree  ?  Is  the  plaintiff1)  claim  for 
delivery  of  possession  witrfln  time  ? 

(3)  Whether  the  first  oral  agreement  pleaded 
in   sub-para.   4,    para.  2  of   the  defendant   1's- 
written    statement    was    made    between     the 
plaintiff  and  defendant    1   about   January,    a* 
Alleged  by  the  latter  » 

(4)  Whether    the    second     oral      agreement 
pleaded  in    sub-para,   5,   para.    2  of  the   defen- 
dant 1's  written  statement  was  ma  do    between 
tho  plaintiff  and  defendant  1  about  September 
1014,  as  alleged  by  the  latter  ? 

(5)  Whether     tha     defendants      mida     the 
fourth,  Qfth,  sixth,    ninth    and    eleventh    pay- 
m  a  lib  3  nut  of  the  eleven  payments   pleaded    by 
the  defendant's  pluadar    in    his    atatemant    re- 
corded on  Gbh   January   1927  '     Were   all   the 
elvdu  payments  made  in  connexion  with    and 
on  account  of   th<3    second    agreement   said    to 
havG  baan  inide  about  Septembar  1914  ? 

(6)  Whether  the  defendants'  claim  for  speci- 
fic   parfornimoQ    of    ths    second    agreement  is- 
within  time  ?     If  not,  can   they   resist   plain- 
tiff's claim  for  possession  on    tbo    strength    of 
that  agrejment;  ? 

(7)  If  tha    plaintiff    be    found    to    bs    not    in 
possession,  whether  tbo  defendants    aro    liable 
to  deliver  possession  to  him." 

la  a  very  cireful  and  exhaustive  judg- 
ment the  leavne:!  District  Judgo  dealt 
with  all  the  contentions  of  the  pirfcies, 
and  upon  a  consideration  of  the  entire- 
evidence,  recorded  the  following  findings* 
in  pan  6  of  his  judgment  : 

11  On  Issue  1.  —  The  plaintiff  has  not- 
bean  in  possession  of  the  property  in  suit. 
The  defendant  1  has  bean  managing  it  on  his 
own  account  and  not  on  behalf  on  the  plain- 
tiff. He  has  been  managing  it  with  plain- 
tiffs permission  and  defandint  1's  possession 
has  bean  of  a  permissive  character. 

On  Issue  2.  —  Tha  plaintiff  got  formal, 
possession  of  tha  property  in  suit  on  Oth  Aug- 
ust 1914  through  Court  in  execution  of  his 
foreclosure  decree.  Tho  plaintiff's  claim  for 
delivery  of  possession  is  within  time. 

On  Issue  3.  —  The  first  oral  agreement 
pleaded  in  sub-para.  2  ^of  the  defendant  1's 
written  statement  is  nob  proved, 

On  Issue  4. — The  second  oraj  agreement 
pleaded  in  sub-para.  5,  para.  2  of  tho  defen- 
dant 1's  written  statement  is  proved  to  have 
been  made  between  the  plaintiff  and  Afen- 
dant  1  about  September  1914,  It  was  Agreed 
that  defendant  1  should  pay  the  mortgage 
debt  and  costs  of  the  suit  in  instalments,  that 
defendant  1  should  pay  Rg.  4,500  as  tha 
first  instalment  and  that  after  the  whole 
account  was  paid  the  plaintiff  should  retrans- 
fer  the  village  to  defendant  1,  The  period 
within  which  the  whole  amount  was  to  be 
paid  and  the  number  of  the  instalmants  and 
the  amount  of  each  of  the  instalments  other 
than  the  first  were  not  fixed. 

On  Issue  5. — The  defendants  made 
fourth,  fifth,  sixth,  ninth  and  eleventh  pay- 
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rnenta  out  of  the  11  payments  pleaded  by  the 
defendants'  pjeader  in  his  statement  recorded 
en  6th  January  1927.  All  the  11  payments 
were  made  in  connexion  with  and  on  account 
of  the  second  agreement  said  to  have  been 
made  about  September  1914. 

On  Issue  6,  —  Tho  defendants'  claim  for 
specific  performance  of  tha  second  agreement 
is  not  within  time.  The  defendants  can  how 
€ver  rosist  plaintiff's  claim  for  possession  on 
the  strength  of  the  said  agreement. 

On  Issue  7.  —  Tha  defendants  are  not 
liable  under  the  circumstances  of  the  case 
to  deliver  possession  of  the  property  in  suit 
to  the  plaintiff." 

As  a  result  of  these  findings  the  plain- 
tiff's suib  was  dismissed  and  he  has  pre- 
ferred this  appeal  which  attacks  almost 
all  the  findings  of  the  lower  Court  which 
are  adverse  to  him. 

The  learned  advocate  for  the  appellant 
commenced  by  arguing  that  the  lower 
Court  had  misunderstood  the  doctrine  of 
part  performance  and  misapplied  it  to  the 
facts,  as  found  by  it,  in  the  present  case 
It  was  stated  that  three  things  were 
essential  to  the  application  of  this  doc- 
trine, viz., 

(1)  a  valid  agreement  ; 

(2)  delivery  of  possession  in    pursuance 
of  the  agreement  ;  and 

(3)  the   existence   of   an  agreement    of 
such  a    nature  of   which    specific   perfor- 
mance could  ba  granted, 

And  relianco  was  placed  on  certain  quot- 
ations appearing  at  pp.  443,  469,  470 
und  472  of  White  and  Tudor's  Leading 
Cases  in  Equity,  8th  Edition. 

It  was  urged  that  in  the  present  case 
no  second  agreement  was  specifically  plea- 
tied  and  when  the  lower  Court  found  that 
the  first  agreement  was  not  proved  the 
second  one  must  fall  to  the  ground,  be- 
cause it  never  existed  independently  of 
the  first.  There  is  very  little  force  in 
this  contention.  The  pleadings  are  verv 
definite  as  to  the  second  agreement  and 
issue  4  framed  for  trial  makes  the 
position  clearer  still.  As  the  parties 
went  to  trial  upon  a  definite  issue  on 
this  point,  I  hold  that  the  second  agree- 
ment was  clearly  pleaded. 

While  not  seriously  challenging  the 
finding  of  the  lower  Court  as  to  the  exist- 
ence of  the  second  agreement,  the  learned 
advocate  for  the  appellant  contended  that 
since  the  lower  Court  in  para.  27  of 
its  judgment  found  the  terms  of  this  agree- 
ment aa  bo  repayments  indefinite,  it  could 
not  but  be  regarded  as  an  agreement  void 


for     uncertainty    under     8.     29,      Con- 
tract Act,  which  says  that 

"  Agreements  the  meaning  of  which  ia  net 
certain  or  capable  of  being  made  certain  are 
void.'1 

It  was,  therefore,  argued  that  such  a 
void  agreement  could  not  be  the  basis  of 
the  applicability  of  the  doctrine  of  part 
performance,  because  it  could  not  have 
been  enforced  at  all  much  less  specifically. 

In  para  27  of  his  judgment  the 
learned  District  Judge  does  not  give  his 
finding  on  issue  4  but  merely  makes 
certain  observations  while  discussing  the 
evidence  and  circumstances  relating  to 
the  second  agreement"  a  discussion  which 
commenced  in  para.  18  and  ended  in 
para.  29  of  the  judgment.  The  de- 
finite finding  on  this  point,  however,  ap- 
pears in  para.  30  in  the  following  words  : 

"  I  therefore  find  issue  4  in  the 
affirmative  and  hold  that  it  was  agreed 
between  tha  parties  about  September  1014  that 
defendant  1  should  pay  to  the  plaintiff  tha 
mortgage-debt  and  the  costs  of  the  suit  in 
instalments,  that  defendant  1  should  pay 
Ka.  4,500  aB  the  first  instalment  and  that  after 
the  whole  amount  was  paid  off  the  plaintiff 
should  retransfer  the  village  to  defend- 
ant 1.  Tho  period  within  which  the  whole 
amount  was  to  be  paid  was  not  fixed.  So  also 
the  number  of  the  instalments  and  tho  am- 
ount of  each  of  the  instalments  other  than 
tho  first  was  not  fixed." 

With  this  finding  and  with  the  reasons 
in  support  of  it  as  given  in  paras.  13  to 
29  of  his  judgment  I  am  in  entire  agree- 
ment with  the  learned  Judge.  The 
question  then  is,  does  such  an  agree- 
ment come  within  the  purview  of  S.  29, 
Contract  Act,  and  be  void  for  uncer- 
tainty ?  I  have  no  hesitation  in  answer- 
ing the  question  in  the  negative,  because 
uncertainty  in  the  terms  was  never 
pleaded  as  a  bar  to  the  legality  of  the 
agreement  and  for  the  additional  reasons 
that  the  parties  themselves  did  nob  re- 
gard the  terms  as  to  repayment  vague  or 
indefinite,  because  the  defendants,  as  a 
matter  of  fact,  did  pay  according  to  their 
convenience  and  the  plaintiff  accepted 
the  several  repayments  towards  the 
agreement  in  question  without  protest. 
In  Venkayyamma  Rao  v.  Appa  Rao  (1) 
(at  p.  523  of  39  Mad.)  it  has  been  held 
by  their  Lordships  of  the  Privy  Council 
that  a  contract  may  be  constituted  by  a 
promise  followed  by  actings  by  the  pro- 
misee on  the  faith  thereof  though  not  by 

(1)  A.  I.  R.  1916   P.  C.   9-39  Mad.    509=13 
I.  A.  198  (P.O.). 
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AQ  express  aooepfcanoe,  that  the  question 
in  eaoh  case  is  one  of  fact  and  if  the 
Court  finds  that  the  actings  did  take 
place  on  the  footing  of  a  proposal  made 
by  the  promisor  and  that  they  were 
known  by  the  latter  to  have  taken  place 
on  that  footing,  the  objection  that  the 
contract  was  inchoate  or  incomplete  can- 
not be  mentioned  and  specific  perform- 
ance of  such  a  contract  will  not  be  re- 
fused in  law  I,  therefore,  hold  that  the 
agreement  in  question  was  not  void  in 
law  as  suggested  and  could,  therefore, 
form  the  basis  of  the  applicability  of  the 
doctrine  of  part  performance. 

It  was  also  argued  that  because  the 
terms  of  the  agreement  as  to  payments 
were  indefinite,  there  was  no  mutuality 
and  the  plaintiff  could  not  have  been  in 
a  position  to  enforce  such  an  agreement 
specifically.  Reference  was  made  to 

5  21  (o),  Specific  Belief  Act,  and  also    to 
Mir  Sarwarjan   v.   Fakhruddin    Maho- 
med (2)  in    this   connexion.     This    argu- 
ment seems  to  me  to  be    of   no   avail    to 
the  appellant.    Assuming  that  the  plain- 
tiff could  not  have   been   able    to  obtain 
specific  performance    of   such    an    agree- 
ment, in  cise  the    defendants   had    com- 
mitted a  breach  thereof,    still    now   that 
the    defendants    have    fully     performed 
their  own    obligations   under   it    by    the 
payment  of  the  entire    consideration,   no 
question  of    the   plaintiff's   possible    in- 
ability to   specifically   enforce    the   con- 
tract can  possibly   arise  in   the  present 
case 

The  next  point  argued  was  that  pos- 
session of  the  village  was  never  trans- 
ferred to  the  defendants  in  pursuance  of 
the  second  agreement,  and  that,  there- 
fore, the  second  element  necessary  for 
the  applicability  of  the  doctrine  of  part 
performance  was  wanting  in  this  case 
It  was  pointed  out  that  in  para.  37  of  the 
lower  Court's  judgment  that  Court  held 
that  the  possession  of  the  defendants  was 
of  a  licensee,  implying  that  it  was 
not  referable  to  the  agreement.  But 
para.  37  deala  with  the  contention  of  the 
defendants  that  their  possession  was  ad- 
verse to  the  plaintiff  and  the  word  li- 
censee used  therein  by  the  learned  Judge 

6  an  not  possibly  lead  to    the   construction 
suggested    by   the   learned   advocate   for 
the  appellant.     That   the   possession    of 
the    defendants    wag    referable     to    the 

(-2)  [19L2]  39  Gal.  292=19  I.  C.  331=39  I.  A. 
KP.C.). 


agreement  is  positively  found  by  t he- 
learned  District  Judge  in  the  following 
passage  appearing  in  para.  26  of  his- 

judgment  : 

"  Consequently  defendant  1  would  remain- 
in  possession  of  bhe  village  on  his  own  ac- 
count although  in  law  the  right  to  auoh  pos- 
session was  derived  from  a  license  given  by 
the  plaintiff — involved  by  implication  in  the 
agreement.  Such  possession  would  be  of  an 
anomalous  nature  inasmuch  as  although 
defendant  1  would  be  in  possession  on  hi 9- 
own  account  as  owner  of  the  equity  of  re- 
demption which  was  revived  by  the  agree- 
ment in  question,  his  possession  would  nob  be- 
ad verse  to  the  plaintiff  owing  to  the  afbra- 
aaid  license  but  would  be  of  a  permissive- 
character." 

The  following  facts  are  clearly  es- 
tablished from  the  evidence  on  record 
and  the  conduct  of  the  parties  : 

(a)  that  in  spite  of  the  passing    of    tho 
decree  absolute  for  foreclosure   and  deli- 
very   of    symbolical    possession    of   the 
property    to   the   plaintiff     and   of   the 
mutation  of    the  plaintiff's    name   as    q» 
proprietor    in  the    revenue    paper  a,    the> 
defendants  never  lost  khas   possession  of 
the  village; 

(b)  that    as    is    evidenced   from   their 
several  acts,  as  enumerated    in    para     2& 
of  the   lower    Court's    judgment    defen- 
dant 1  regarded  himself  as  the  real    pro- 
prietor of  the  village   apparently    to   the- 
knowledge  of  the  plaintiff, 

and  (c)  that  the  plaintiff  himself  con- 
sidered defendant  1  as  tho  virtual  pro- 
prietor of  the  village  and  addressed 
him  accordingly  as  "  Malguzir  Kayadi  " 
ia  his  several  letters  which  are  filed  as 
Exs  D-l,  D-2,  D-3,  D-4,  D-9  and  D-10 

Agreeing  with  the  lower  Court,  there- 
fore, I  hold  that  although  the  legal  title! 
was  with  the  plaintiff  the  defendants'! 
long  and  uninterrupted  possession  over 
the  village  Kayadi  even  after  the  pissing 
of  the  decree  absolute  for  foreclosure  was! 
in  pursuance  of  the  agreement  between 
the  plaintiff  and  defendant  1,  as  pleaded 
and  successfully  proved  by  them,  and 
consequently  there  is  no  force  in  the 
contention  that  the  defendants'  posses-' 
sioa  was  not  referable  to  the  agreement  i 
Moreover  as  laid  down  in  Venkatesh 
Damodar  v.  Mallappa  Bhimappa  (3) 
possession  need  only  be  retained  if  it 
already  exists. 

On  the  question  of  the  repayment* 
involved  in  issue  5,  the  argument  ad- 
vanced was  twofold  : 

^3)  A.  I.  B.  1929  Bom,  9==lO  Bom.  722~ ' 
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(1)  that  the  repay  meats  were  not 
proved; 

•  and  (2)  that  if  proved  they  were  not 
made  towards  the  discharge  of  the  obli- 
gation created  by  the  agreement  to 
reconvey  the  property. 

Reference  was  made  to  Exs.  D-l,  D-2 
and  D-3  which  relate  to  rice  sent  by 
defendant  1  to  the  plaintiff,  and  it  was 
argued  that  these  letters  disclosed  that 
rioe,\vas  sent  merely  as  present  Refer- 
ence was  also  made  to  Ex.  D-10  to  show 
that  defendent  1  as  manager  of  the  plain- 
tiff made  the  payments  noted  therein 
out  of  the  profits  of  the  village  which 
he  was  then  managing  on  the  plaintiff's 
behalf.  It  is  impossible  to  read  in 
these  documents  the  meaning  sought  to 
be  assigned  to  them  The  entries  in 
the  account  books  of  the  defendant 
bearing  on  these  repayments  were 
also  characterised  as  unreliable  for 
no  other;  good  reason  than  that  there 
were  certain  irregularities  in  the  books 
pointed  'out  by  the  lower  Court  in  para. 
33  of  its  judgment.  But  these  irregula- 
rities point  more  to  their  genuineness 
than  otherwise  as  rightly  remarked  by 
the  lower  Court. 

The  entire  mass  of  oral  and  documen- 
tary evidence  in  connexion  with  these 
repayments  has  received  such  analytical 
and  critical  consideration  at  the  hands 
of  the  learned  Judge  in  paras.  31  to  35  of 
his  judgment  that  it  is  unnecessary  for 
this  Court  to  analyse  and  criticise  it  over 
again  in  this  judgment  Suffice  it  to  say 
that  I  am  in  entire  agreement  with  the 
learned  Judge  in  his  appreciation  of  the 
evidence  and  the  conclusions  he  drew 
therefrom.  The  whole  of  this  evidence, 
moreover,  stands  unrebutted.  The  plain- 
tiff had  an  opportunity  to  contradict  it 
by  going  into  the  witness-box  himself  and 
by  producing  his  own  account  books  and 
other  papers  in  his  possession  But  he 
failed  to  take  this  obviously  honest 
course,  for  reasons  best  known  to  him, 
and  this  unexplained  conduct  a*  his  part 
gives,  therefore,  additional  sanctity  to 
the  evidence  adduced  by  the  defendants. 
I,  therefore,  agree  with  the  lower 
Court  in  holding  that  the  several  repay- 
ments pleaded  by  the  defendants  have 
been  very  satisfactorily  proved  and  that 
the  same  were  made  towards  the  dis- 
charge of  the  defendants'  obligations  un- 
der the  agreement. 

I   has  been  found  by  the  learned   Dis- 


trict Judge  in  para.  38  of  his  judgment 
that  after  receiving  about  Rs.  12,000 
under  the  agreement  the  plaintiff,  on 
18th  May  1921,  refused  to  accept  Rs.  1,000 
tendered  by  defendant  1  and  promised  to 
forego  the  balance  due  because  of  the  new 
relationship  that  was  formed  between  the 
parties  recently  by  the  marriage  of  the 
plaintiff's  daughter  to  defendant  2. 
This  was  established  by  the  evidence 
of  the  defendant  himself  as  his  own 
first  witness  and  D.  W  25  Diwakarrao 
and  D.  W.  28  Eunwarlal  Singh,  both  of 
whom  are  plaintiff's  sons  and  could  not 
be  expected  to  go  against  their  own  in- 
terest because  admittedly  there  has  yet 
been  no  partition  between  them  and  the 
plaintiff.  It  was  argued  for  the  appel- 
lant that  because  his  sons  .are  fighting 
with  him  'that  their  testimony  should 
be  discounted  on  that  account.  It  was, 
however,  very  easy  for  the  plaintiff  to 
disprove  this  version  of  the  defendants 
by  simply  entering  the  witnes-box  and 
denying  on  oath  these  simple  facts  or  by 
examining  the  two  pleaders,  Mr  *  Bapat 
and  Pandit,  whose  names  were  disclosed 
by  the  defendants  as  having  been  present 
on  the  occasion.  But  as  remarked  by  me 
already  the  plaintiff  did  not  follow  this 
honest  and  straightforward  course  He 
even  failed  to  produce  the  counterfoil  of 
the  receipt  of  Rs.  1,000  though  formal 
notice  and  an  order  by  the  Court  to  pro- 
duce the  same  was  served  upon  him. 
Under  these  circumstances  it  is  not 
possible  for  this  Court  to  disagree  with 
the  lower  Court  in  its  finding  that  so  far 
as  the  defendants  are  concerned  they  havo 
fully  discharged  their  obligations  under 
the  agreement  in  question  and  that  except 
the  execution  of  a  formal  deed  of  convey- 
ance by  the  plaintiff  in  defendant's  fav- 
our nothing  more  remains  to  be  done  in 
respect  of  it.  " 

There  only  remains  the  consideration 
of  the  most  important  argument  advanced 
by  the  learned  advooite  for  the  appellant 
to  the  effect  that  even  if  the  defendants 
performed  their  pirt  of  the  obligations 
created  by  the  agreement,  they  could  nob 
resist  the  plaintiff's  claim  for  possession 
because  there  is  yet  no  formal  deed  of 
conveyance  executed  in  their  favour  so  as 
to  clothe  them  with  a  legal  title  in  res- 
peat  of  the  property  in  dispute.  It  was 
urged  that  the  doctrine  of  part  perfor- 
mance has  no  applicability  to  oases  in 
which  the  title  to  immovable  property 
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ia  by  law  required  bo  be  evidenced  by  a 
(formal  registered  deed  of  conveyance  and 
that  even  if  the  docbrine  applied  ib  oould 
.only  be  applicable  bo  oases  where  the  de- 
fendant's right  bo  enforce  specific  perfor- 
mance of  the  contract  of  sale  was  not 
barred  at  the  date  of  the  plaintiff's  suit 
tor  ejectment, 

The  Privy  Council  casies  of  Mahomed 
Musa  v  Aghore  'Kumar  Ganguh  (4)  and 
Venkayyamma  Rao  v.  Appa  Rao  (1) 
which  lay  down  that  the  principle  of  the 
doctrine  of  part  performance  is  applica- 
able  in  India,  were  sought  to  be  distin- 
guished on  the  ground  that  in  those  cases 
admittedly  no  such  formal  deeds  were 
necessary  under  the  law  for  bhe  time  be- 
ing in  force.  In  other  words  it  was  con- 
tended that  the  docbrine  of  part  perfor- 
mance cannot  affect  the  statute  law  and 
reliance  was  placed  upon  the  following 
cases  in  support  of  this  proposition. 
Sanjib  Chandra  v.  Santosh  Kumar  (5) 
and  Ramanathan  v-  Ranganathan  (6) . 

In  tbe  Calcutta  case  the  suit  was 
for  specific  performance  of  a  contract  of 
lease  which  was  not  registered,  and  there- 
fore the  Court  dismissed  the  suit  holding 
that  no  suit  was  maintainable  on  the  basis 
of  such  an  invalid  document.  In  that 
case  no  question  directly  arose  for  tho 
applicability  of  the  doctrine  of  part  per- 
formance, In  the  Madras  case  cited  the 
plaintiff  and  the  defendant  had  exchanged 
certain  plots  of  land  without  the  requi- 
site formality  of  a  registered  instrument. 
The  suit  was  for  recovery  of  the  plot  ori- 
ginally belonging  to  the  plaintiff  and  was 
dismissed  by  the  trial  Court.  The^matter 
came  up  in  appeal  before  a  Bench  of 
Wallis,  C  J.,  and  Reshagiri  Ayyar,  J., 
the  former  holding  on  the  principle  of 
the  doctrine  of  part  performance  that  the 
suitVas 'rightly  decided  and  dismissed  the 
appeal,  though  the  other  learned  Judge 
differed  from  the  view  taken  by  the  learned 
Chief  Justice.  In  the  Letters  Patent  ap- 
peal that  followed  and  which  came  be- 
fore a  Bench  of  three  Judges  of  the  same 
Conrb  Sadasiva  Ayyar  and  Napier,  JJ  , 
held  that  there  was  no  esboppel  against 
the  plaintiff  and  decreed  the  plaintiff's 

(4)  A.  I.  B.  1914    P.  0.  27  =  42  Oal,    801=43 
I.  A,  1  (P.  0.). 

(5)  A.  I.  B.  1922  Gal.  436=49  Gal.  507, 

(6)  [1917]  40  Mad.   1134=33  M.  L.  J.   252=6 
M.  L.  W.  300=43  1.0.  138=(1917)  M.  W. 
N.  757. 


claim,  bub  Abdur  Rahim,  J.,  dissented 
and  followed  the  view  of  the  'learned 
Chief  Justice  holding  that  the  plaintiff 
was  estopped  by  his  conduct  from  reco- 
vering his  plot,  in  spite  of  the  want  of  a 
registered  deed  of  exchange. 

But  this  Madras  case  was  over 
ruled  by  a  Full  Bench  of  the  same  High 
Court  in  a  later  case  reported  as  Vizaga- 
patam  Sugar  Co.  v.  Muthuramareddi  (7) 
where  in  that  Court  followed  the  princi- 
ple laid  down  in  Mahomed  Musa  v. 
Aghorg  Kumar  Ganguh  (4)  and  Venkay- 
yamma Rao  v  Appa  Rao  (l)  and  held 
that  tho  doctrine  of  part  performance  was 
applicable  even  in  cases  where  the  statute 
law  required  writing  and  registration  to 
effect  legal  and  valid  transfers.  The 
Divisional  Bench  of  the  same  Court 
which  ultimately  disposed  of  'the  case 
further  held  that  the  plea  of  part  perfor- 
mance is  not  limited  to  cases  where  the 
right  to  sue  for  specific  performance  is 
not  barred  on  the  date  of  the  subsequent 
suit  and  in  this  view  the  learned  Judges 
followed  the  law  laid  down  in  Meher 
Ali  v.  Aratunnessa  Bibi  (8). 

Almost  all  the  High  Courts  in  India 
have  now  unanimously  adopted  and  ap- 
plied the  principles  of  the  doctrine  of 
part  performance  as  laid  down  in  the  two 
above  mentioned  Privy  Council  rulings 
not  only  to  cases  where  the  transactions 
were  entered  into  after  the  passing  of  the 
Transfer  of  Property  Act  and  were  de- 
fective for  want  of  writing  and  regis- 
tration but  also  to  cases  .where,  at  the 
date  of  the  suit  for  ejectment  by  the  dis- 
honest vendor,  the  defendant's  right  to 
sue  for  specific  performance  of  the  con- 
tract of  sale  was  barred  by  time  :  vide 
Bapu  Apaji  v.  Kashinath  Sadoba  (9), 
Venkatesh  Damodar  v.  Mullappa  Bhim* 
appa  (3),  Sandu  Walji  v.  Bhikchand 
Surajmal  (10),  Laxman  v.  Ravji  (ll), 
Ramappa  v.  Yellappa  (12).  Meher  Ali  v. 
Aratunnessa  Bibi  (8),  Salamat-us-zamin 
Begam  v?  Masha  Allah  Khan  (13),  Kunti 


(1) 

(8) 
(9) 

(10; 

11 
(12, 

(13) 


A.  I,  B.  1924  Mad.  271=46  Mad.  919 
(F.B.), 

[1920]  25  G.  W.  N.  905. 
[1917]  41  Bom.  488=99  1.0.  108=19  Bom. 
L.R.  100  (F.B.). 

A.I.B.  1923  Bom,  473=47  Bom.  621. 
A.I.R.  1924  Bom.  150, 
A.I.R.  1928  Bom.  150=52  Bom.  807. 
[1918]  40  All.  187=43  1.0.  645=16  A.L.J. 
98, 
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v,  Qajraj  Tiwari  (14)  and  Maung  Myat 
Tha  Zan  v  Ma  Dun  (15). 
•  The  earlier  view  held  by  this  Court 
was  that  a  defendant  who  is  not  in  a 
position  to  maintain  a  suit  for  specific 
porformance  of  the  contract  of  sale  can- 
not, in  a  suit  for  ejectment  brought 
against  him  set  up  such  a  contract  as  a 
plea  in  bar  :  Jeyram  v.  Ganpati  (16) 
and  Gangabisan  v.  Tukaram  (17).  The 
last  Deported  case  was  decided  in  1908 
long  before  Mahomed  Musas  case  was 
decided  by  the  Privy  Council.  Reference 
was  made  by  the  appellant's  counsel  to 
the  co.se  of  Rao  Saheb  v.  Umrao  (A.  I.  R. 
1927  Nag.  353)  to  show  that  the  limita- 
tion to  the  applicability  of  the  doctrine 
as  laid  down  in  the  aforesaid  earlier  oases 
was  followed  by  Hallifax,  A  J.  C  ,  but 
on  a  perusal  of  the  judgment  in  the  case  I 
find  that  the  point  was  conceded  and  not 
decided,  The  question,  however,  arose 
in  the  case  of  Sampat  v.  Motilal  (18), 
where  Prideaux,  A-  J.  C  ,  dissented  from 
the  earlier  view  of  this  Court  and  fol- 
lowing Venkatesh  Damodar  v  Mallappa 
Bhimappa  (3),  expressed  himself  in  these 
words: 

"It  ia  contended  for  the  appellants-defen- 
dants that  they  can,  even  if  their  claim  for 
specific  perform  111  co  ia  time  barred,  use  that 
claim  aa  shield  against  the  present  attack 
made  on  their  title,  while  for  the  respondent- 
plaintiff  J  air  am  v.  Balknshnada*  (19),  Gang  a- 
bisan  v.  Tukarani  (17)  and  Jeyram  v.  Ganpati 
(16)  are  relied  on.  In  a  recent  oaae,  Venkatesh 
Damodar  v.  Mallappa  Bhimappa  (3),  it  was 
held  that  where  a  person  agreea  to  sell  his 
property  to  another  who  is  already  in  posses- 
sion and  who  paid  the  purchase  money  but 
there  is  no  registered  deed  of  gale,  the  vendee 
can  successfully  resist  a  suit  by  the  vendor  to 
recover  possession  of  the  property,  although 
the  time  has  passed  within  which  the  vendee 
could  have  sued  to  got  a  sale-deed.  The  prin- 
ciple enunciated  ia  that  case  can  be  applied 
here.  It  seems  to  me  that  when  the  vendee  ia 
in  possession  and  haa  paid  the  purchase 
money,  in  a  case  of  this  nature  he  can  plead 
this.  It  is  a  valid  defence  that  the  plaintiff 
has  agreed  to  sell  the  property  whether  the 
time  for  filing  a  suit  for  specific  performance 
has  expired  or  not.  It  would  be,  in  a  case 
like  the  present,  manifestly  unfair  to  allow  a 
plaintiff  to  oust  the  buyer" 
with  these  observations  I  entirely  concur. 
In  a  very  recent  case  (Fagua  v  Chan- 
dulal,  Second  Appeal  No.  473  of  1923) 

(14)  A.I.R.  1924  All.  826=46  All.  847. 

(15)  A.I.R.    1924    Rang.     214=2    Rang.     285 

(F.B.). 
<16)  [1904]  17  C.P.L.R.  19. 

117)  [1909]  5  N.L.R.  70=2  I. C,  244. 

118)  A.I.R.  1929  Nag.  177. 
<19J  [1907]  3  N.L.R.  72.       . 


the  same  point  was  referred  for  decision 
to  a  Full  Bench  of  this  Court  as  question 
No.  4,  when  Kinkhede,  A.  J.  C.,  in  an 
elaborate  judgment  answered  it  in  these 

words  : 

"That  though  at  the  date  of  suit  the  defen- 
dants had  acquired  neither  a  title  by  pur- 
chase for  which  a  registered  conveyance  was 
necessary  or  a  prescriptive  title  by  the  opera- 
tion of  S.  28,  Lira.  Act,  and  the  plaintiff's  title 
to  property  was  still  subsisting,  and  oven 
though  their  own  remedy  by  suit  to  enforce 
the  completion  of  thoir  own  title  as  pur- 
chasers as  against  the  plaintiff  was  barred  by 
limitation,  the  defence  based  on  the  doctrine 
of  part  performance  is  open  to  them  as  an 
answer  to  the  plaintiff's  right  to  sue." 

Unfortunately  in  their  separately  re- 
corded judgment  Hallifax  and  Prideaux,  A. 
J.  Cs  ,  while  holding  that  this  Court  was 
bound  to  follow  the  decision  of  the  Privy 
Council  in  Mahomed  Musa's  case  omitted 
to  give  their  opinion  on  this  specific 
question  but  by  implication  they  seem  to 
have  decided  it  in  the  way  Kinkhede,  A. 
J.  C.,  did  The  case  was  finally  disposed 
of  by  Hallifax,  A,  J.  C.,  on  the  appli- 
cability of  the  doctrine  of  part  perfor- 
mance by  refusing  the  plaintiff  the  relief 
of  possession,  though  the  defendant's 
claim  for  specific  performance  of  the  con- 
tract of  sale  was  barred  at  the  date  when 
the  plaintiff's  suit  for  ejectment  was  filed 
Following  the  law  as  laid  down  in  the 
cases  discussed  in  the  foregoing  three  pa- 
ras. I  agree  with  the  lower  Court  in  holding 
that  the  defendants  (being  in  possession 
of  the  property  in  dispute)  by  virtue  of  an 
agreement  for  sale  and  having  fully  per- 
formed  their  own  obligations  under  it, 
can  defeat  the  plaintiff's  present  suit  for 
ejectment,  even  though  their  right  to 
have  the  contract  specifically  enforced 
against  the  plaintiff  was  barred  by  time 
at  the  date  of  the  filing  of  the  present 
suit.  The  result  is  that  the  appeal  fails 
and  is  dismissed  with  costs. 

Jackson,  J. — I  agree. 

F.N./B.K.  Appeal  dismissed. 
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U)  C.  P.  Land  Revenue  Act  (IB  17).  S.  220 
—Order  by  revenue  Court  upon  metier 
ir i thin  jurisdiction  ii  not  ultra  virei  though 
baied  on  mistake  of  fact— Application  under 
5.  112  by  person  purporting  to  be  member 
nf  family  of  protected  I hekcdar -^Deputy 
Commissioner  upon  enquiry  holding  appel- 
lant entitled  to  be  maintained  out  of  in- 
come of  theka  and  transferring  theka  to 
bim—  His  order  not  without  jurisdiction 
though  ai  matter  of  fact  applicant  not  en- 
titled to  be  maintained  out  of  income  of 
theka— S.  Z20  bars  jurisdiction  of  civil 
Court  to  question  such  order — C.  P.  Land 
Revenue  Act  (1917),  S.  112. 

An  order  passed  by  a  competent  revenue 
3ourt  upon  a  matter  within  its  jurisdiction 
s  not  ultra  vires  or  without  jurisdiction  even 
•hough  it  is  baaed  upon  a  mistake  of  fact. 

[P  204  0  1] 

Where  an  application  is  made  under  S.  112 
17  a  person  purporting  to  be  a  member  of  the 
amily  of  protected  fchekedar,  who  is  entitled 
10  share  in  the  theka  or  to  be  maintained  out 
>f  its  income  and  the  Deputy  Commissioner 
jpon  enquiry  holds  that  that  member  is  en- 
iitled  to  be  maintained  out  of  the  income  and 
iransfors  the  theka  in  his  favour,  his  order 
3  an  not  be  without  jurisdiction  even  though  as 
t  matter  of  fact  the  applicant  is  not  entitled 
,o  be  maintained  out  of  the  income;  and 
3.  220  bars  the  jurisdiction  of  the  civil  Court 
10  question  such  order  as  it  is  not  without 
jurisdiction:  25  Bovi.  337;  A.  I.  R.  1926  Nag. 
J79;  5  N.  L.  R.  176,  Rcf.,  8  N.  L.  R.  107; 
3  N.  L.  R.  169;  A.  I.  R.  1922  Nag.  10;  25 
lal.  833,  37  Cal.  107;  A.  1.  R.  1924  Bom.  1, 
0i  jf.  [P  203  C  2,  P  204  C  1] 

•  (b)  C.  P.  Land  Revenue  Act  (1917),  S.  109 
[3)— Deputy  Commiisioner  upon  application 
under  S.  112  transferring  theka  to  appli- 
cant—Subsequent application  under  S.  109 
[3)  rejected  by  him — Such  order  rejecting 
transfer  is  not  wilhout  jurisdiction  though 
transfer  was  not  made  by  thekedar  but  by 
Deputy  Commissioner— C.  P.  Land  Revenue 
let  (1917),  S.  112.— (Obiter). 

When  the  Deputy  Commissioner  upon  ap~ 
plication  under  8.  112  and  upon  proper  en- 
quiry and  with  the  consent  of  the  .then  theke- 
iar  transferred  the  theka  to  the  applicant  and 
ffhere  subsequently  an  application  wag  made 
inder  S.  109  (3)  to  set  aside  transfer  and  it 
pas  rejected  by  him  as  there  was 'nothing  bad 
D  the  previous  transfer  such  order  rejecting 
in  application  is  not  without  jurisdiction  al- 
though the  transfer  was  not  made  by  the 
bhekedar  but  by  Deputy  Commissioner  upon 
application  and  will  bar  a  suit  in  a  civil 
Court  to  set  aside  the  transfer.  [P  £05  C  1.  2] 

(c)  C.P.  Land  Revenue  Act  (1917),  S.  109- 
Civil  Court  cannot  entertain  application 
mder  S.  109  (3)-C,  P.  Land  Revenue  Act 
1917),  S.  22Q.— (Obiter). 

The  fact  that  S.  109  is  not  expressly  men- 
ioned  in  8.  220  (1)  does  not  in  any  way  ore- 
udice  the  general  provisions  of  S.  220  and  a 
jivll  Court  has  no  authority  lo  entertain  an 
Application  under  B.  109  ft).  ,  [P  206  0 1] 


M.  B.  Bobde—ioT  Appellant. 

F.  D.  Kolte  and  S.  C.  Dutt  Chaudari 
—for  Respondent. 

Judgment. — The  respondent  brought 
a  suit  for  possession  of  a  village  with  sir 
and  khudkasht  land,  which  had  been  held 
by  Sunhar,  the  husband  of  appellant  1 
Mt.  Kunwaria,  as  a  protected  thekedar, 
and  for  a  declaration  that  the  order 
passed  by  the  Deputy  Commissioner 
transferring  the  theka  to  Tikaram  appel- 
lant 2  did  not  affect  the  rights  of  the 
respondents  and  that  the  appellants  had! 
no  interest  in  the  village.  The  facts  have 
been  set  out  in  the  judgments  of  the 
lower  Courts  and  need  only  be  briefly 
stated.  Sunhar  died  in  1898  and  was 
succeeded  in  the  theka  by  his  two  widows 
Mt.  Baddo  and  Mb. Kunwaria.  Mt.Baddo 
died  about  three  or  four  years  ago  and 
then  Mt.  Kunwaria  succeeded  to  the 
whole  theka.  An  application  was  made 
by  Tikaram  to  the  Deputy  Commissioner 
under  S.  112,  C.  P.  Land  Revenue  Act, 
stating  that  he  was  a  grandson  of  Sun- 
bar's  sister  and  entitled  to  succeed  to  the 
theka  as  a  reversioner  upon  the  death  of 
Eunwaria.  Eunwaria  appeared  in  the 
enquiry  made  upon  the  application  and 
stated  that  she  'had  no  objection  if  the 
theka  was  recorded  in  the  name  of  Tika- 
ram. A  report  was  then  submitted  by 
the  Sub- Divisional  Officer  to  the  effect 
that  Tikaram  was  the  only  heir  of  Eun- 
waria and  was  entitled  to  be  maintained 
out  of  the  income  of  the  theka  and  was, 
in  fact  being  so  maintained,  and  that 
Eunwaria  made  no  objection  to  the 
transfer  ;  a  recommendation  was  there- 
fore made  that  the  theka  should  be  trans- 
ferred to  Tikaram.  Upon  that  report 
the  Deputy  Commissioner  passed  the 
following  order  : 

"Approved  as  recommended  by  the  9.  D.  Or 
under  S.  112,  Land  Revenue  Act." 

Tikaram  was  then  put  in  possession  of 
the  theka,  On  26th  May  1926,  the  res- 
pondents made  an  application  under 
S.  109  (3)  of  the  Act  that  they,  as 
proprietors  of  the  village,  should  be  put 
in  possession,  as  the  transfer  in  favour  of 
Tikaram  was  contrary  to  the  provisions 
of  S.  109  (1).  Upon  their  application 
the  Sub-Divisional  Officer  made  a  report 
stating  the  facts  of  the  previous  applica- 
tion underj  S.  112  and  giving  an  opinion 
that  the  transfer  in  favour  of  Tikaram  was 
according  to  S.  112,  Land  Bevenue  Aot, 
and  recommending  that  the  application 
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of  the  respondents  should  be  rejected  ; 
upon  which  the  Deputy  Commissioner 
rejected  the  application  on  7th  October 
1926.  The  respondents  thereupon  filed 
their  suit  on  21st  December  1926. 

The  trial  Court  found  that  the  order 
transferring  the  theka  in  favour  of  Tika- 
ram  was  passed  by  the  Deputy  Commis- 
sioner under  an  erroneous  impression 
that  the  applicant  had  a  legal  right  to  be 
mainlined  out  of  the  income  of  the  vil- 
lage, and  that, 'as  the  order  was  passed 
after  due  and  proper  enquiry,  the  civil 
Court,  in  view  of  S.  220,  Land  Bevenue 
Act,  could  not  interfere  with  it.  It  fur- 
ther found  that  the  civil  Court  had  no 
jurisdiction  to  try  the  suit  as  the  suit 
was  to  set  aside  an  order  with  regard  to 
a  matter  which  was  within  the  exclu- 
sive competence  of  the  revenue  Court. 
Some  other  findings  were  recorded  but 
they  are  not  of  any  importance  with  re- 
gard to  this  appeal,  and  the  principal 
findings  are  these  which  have  been  de- 
tailed above.  On  those  findings,  the 
trial  Court  dismissed  the  "suit.  On  ap- 
peal, however,  the  District  Judge  has 
found  that  the  order  of  the  Deputy  Com- 
missioner under  8.  112  was  without 
jurisdiction,  ultra  vires  and  consequently 
illegal,  and  that,  as  there  was  an  entire 
lack  of  jurisdiction,  it  was  illegal  and 
inoperative,  and  the  civil  Court  was  in 
consequence  not  barred  from  entertaining 
and  trying  the  suit  with  regard  to  the 
matter  dealt  with  in  the  order.  Another 
question  bad  been  raised  in  the  ap- 
peal which  does  not  appear  to  have 
been  put  in  issue  in  the  triah  Court,  viz. 
the  effect  of  the  dismissal  of  the  respon- 
dents' application  under  S.  109  (3).  On 
that  point  the  District  Judge  held  that, 
in  the  first  place,  the  application,  though 
it  purported  to  be  under  Cl.  3,  S.  109. 
could  not,  strictly  speaking,  fall  under 
that  clause,  as  no  transfer  of  the  theka 
by  the  thekedar  had  been  made  and  that, 
therefore,  the  Deputy  Commissioner 
could  not  proceed  under  8.  109  (3),  as 
the  transfer  had  been  effected  by  the  De- 
puty Commissioner  himself  and  not  by  the 
thekedar;  that  he  was  therefore  incom- 
petent to  pass  an  order  under  that  clause, 
and  that  his  order  passed  on  the  res- 
pondents1 application  was  ultra  vires  and 
without  jurisdiction.  It  was  held  there- 
fore that  rejection  of  the  respondents' 
application  also  under  S.  109  (3)  could 
not  bar  a  civil  -suit.  The  District 


Judge  then  also  went  on  to  point  onfr 
that  the  jurisdiction  under  S.  109  (3) 
was  not  exclusive  in  the  same  way  as- 
the  special  jurisdiction  conferred  on 
Revenue  Officers  by  Ss.  107,  108,  111, 
112  and  114  was  The  District  Judge- 
therefore  held  that  the  findings  of  the- 
trial  Court  with  regard  to  the  order 
under  S.  112  and  jurisdiction  were  in- 
correct and  set  aside  the  decree  of  the' 
trial  Court  and  remanded  the  case,  as  it- 
had  been  decided  upon  preliminary 
points,  for  a  fresh  decision  upon  the* 
merits.  The  defendants  now  appeal 
against  that  order  of  remand. 

I  am  of  opinion  that  the  view  taken- 
by  the  trial  Court  was  correct  and  that 
of  the  District  Judge  is  wrong.  Distinc- 
tion must  be  drawn  between  an  errone- 
ous order  and  an  order  without  jurisdic- 
tion, and  the  District  Judge  has,  I  thinkr 
failed  to  draw  that  distinction.  There 
can  be  no  doubt  that  the  Deputy  Com- 
missioner has  power  to  transfer  a  theka 
under  S.  112,  Land  Revenue  Act,  on  t he- 
application  of  any  member  of  the  family 
of  a  protected  thekedar,  who  is  entitled 
to  share  in  the  theka  or  to  be  maintained 
out  of  its  income,  in  favour  of  such  a 
member  ;  and,  if  an  application  is  made 
purporting  to  be  such  member,  and 
the  Deputy  Commissioner  upon  enquiry 
holds  that  that  member  is  entitled  to  be 
maintained  out  of  the  income  and  trans- 
fers the  theka  in  his  favour,  his  order 
cannot  be  without  jurisdiction  even 
though,  as  a  matter  of  fact,  as  in  the 
present  case,  the  applicant  was  not  en- 
titled to  'be  maintained  out  of  the  in- 
come The  application  could  only  be 
made  to  the  revenue  Court,  and  the 
revenue  Court  was  the  only  Couit  that 
could  decide  such  a  matter.  The  appli- 
cation purported  to  be  by  a  member  of 
the  family  entitled  to  be  maintained  out 
of  the  income  of  the  theka,  and  had  the 
applicant  been  entitled  to  bo  so  main- 
tained, the  order  of  the  Deputy  Commis- 
sioner would  have  been  correct  and 
unassailable.  The  fact  that  the  appli-j 
cant  was  not  strictly  entitled  to  be 
maintained  out  of  the  income  of  the, 
theka,  though  he  appears  to  have  been1 
actually  so  maintained,  cannot,  in  my 
opinion,  divest  the  Deputy  Commissioner 
of  his  jurisdiction,  even  though  the 
Deputy  Commissioner  made  a  mistake 
in  the  matter.  I  would  hold  that  an 
order  passed  by  a  competent  revenue 
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jOourt  upon  a  matter  within  its  juris- 
diction is  not  ultra,  vires  or  without 
jurisdiction  even  though  it  is  based  upon 
a  mistake  of  fact.  In  such  a  case  8.  220, 
Land  revenue  Act,  will  bar  the  jurisdic- 
tion of  the  civil  Court  to  question  the 
order  of  the  revenue  Court.  The  civil 
jCourt  would  only  have  jurisdiction  if  it 
be  found  that  the  revenue  Court  acted 
without  jurisdiction,  e.  g.j  if  a  condition 
jprecedent  for  the  exercise  of  jurisdiction 
iwas  wanting,  or  the  order  of  the  Revenue 
Court  was  based  upon  a  mistaken  view 
jof  law.  I  have  been  referred  in  this 
connexion  to  Malkarjun  v.  Narhan  (1), 
Sadasheo  v  S.  N.  Fadnavis  (2)  and 
Jagannath  v.  Khuba  (3).  I  would  quote 
the  following  passage  which  occurs  at 
p.  347  of  the  Bombay  ruling  : 

"  The  Code  goes  on  to  say  that  the  Court 
shall  issue  a  notice  to  the  party  against  whom 
execution  is  applisd  for.  It  did  issue  notice 
to  Ramlingappa.  Ho  contended  that  he  was 
not  the  right  person,  hut  the  Court  having 
received  hia  protest  decided  that  he  was  the 
right  person,  and  BO  proceeded  with  the  exe- 
cution. In  so  doing  the  Court  was  exercising 
its  jurisdiction.  It  made  a  sad  mistake,  it  is 
true  ;  but  a  Court  has  jurisdiction  to  decide 
wrong  as  well  as  right.  If  it  decides  wrong, 
the  wronged  party  can  only  take  the  course 
prescribed  by  law  for  setting  matters  right  ; 
and  if  that  course  is  not  taken  the  decision, 
however  wrong,  cannot  be  disturbed.  The 
real  complaint  here  is  that  the  execution 
Court  construed  the  Code  erroneously.  Acting 
in  its  duty  to  make  the  estate  of  Nagappa 
available  for  payment  of  his  debt,  it  served 
with  notice  a  person  who  did  not  legally  re- 
present the  estate,  and  on  objection  decided 
that  he  did  represent  it.  But  to  treat  such 
an  error  aa  destroying  the  jurisdiction  of  the 
Court  ia  calculated  to  introduce  great  confu- 
sion into  the  administration  of  the  law. 
Their  Lordships  agree  with  the  view  of  the 
learned  Chief  Justice  that  a  purchaser  cannot 
possibly  judge  of  such  matters,  even  if  he 
inows  the  fact  ;  and  that  if  he  is  to  be  held 
bound  to  inquire  into  the  accuracy  of  the 
Court's  conduct  of  its  own  business,  no  pur- 
chaser at  a  Court-sale  would  be  safe.  Stran- 
gers to  a  auit  are  justified  in  believing  that 
•the  Court  has  done  that  which  by  the  direc- 
tions of  the  Code  it  ought  to  do." 

The  learned  counsel  for  the  respondents 
have  quoted  the  following  cases  in  sup- 
port of  the  contention  that  the  order  of 
the  Deputy  Commissioner  was  without 
jurisdiction  :  O.  I.  P.  By  Co.  v. 
Amraoti  Municipality  (4),  Ganeshlal  v. 

(1)  [1901]  25  Bern.  337=27  I.  A.  216=2  Bom. 
L.  R.  927=7  Sar.  739  (P.O.). 

(2)  A.  I.  R.  192G  Nag.  379=24  N.  L.  R.  5. 

(3)  [1903]  5  N.  L.  H.  176=4  I.  0.  795. 
<4)     [1919]  8  N.  L.  R.  107=16  I.  C.  449. 


Dhondiba  (5).  Municipal  Committee 
Malkapur  v.  A.  W.  Dalai  (6),  Bal- 
kishen  Das  v.  Simpson  (7),  Janakdhari 
Lai  v.  Oossain  Lai  (8)  and  Bhagchand 
Dagadusa  v.  The  Secy,  of  State  (9).  I 
*am  of  opinion  that  all  the  above  cases 
may  be  distinguished.  The  oases  in 
G.  I.  P.  By.  Co.  v.  Amraoti  Munici- 
pality (4)  and  Malkapur  Municipality  v. 
A.  W.  Dalai  (6)  refer  to  a  tax  which  was 
illegally  imposed  by  the  municipality, 
and  it  was  held  that  the  jurisdiction  of 
the  civil  Court  would  not  be  ousted,  as 
the  municipality  acted  ultra  vires.  The 
case  in  Ganeshlal  v.  Dhondiba  (5)  refers 
to  S.  26,  Court  of  Wards  Act,  and  has, 
I  think,  no  application  to  the  present 
case  The  cases  in  Balkishendas  v. 
Simpson  (7)  Janakdhari  Lai  v.  Oossain 
Lai  (8)  refer  to  sales  which  were  held 
without  jurisdiction,  as  no  arrears 
existed  at  the  time  of  the  sales  and 
the  sales  could  not  be  legally  held  unless 
arrears  actually  existed  at  the  time.  In 
Bhagchand  Dagadusa  v.  Secy,  of 
State  (9)  a  number  of  Acts  and  Notifica- 
tions by  the  Government  of  Bombay 
were  called  into  question,  and  the  suit 
was  brought  for  a  declaration  that  the 
Government  Notifications  were  illegal 
and  unauthorized,  and  for  a  permanent 
injunction,  and  it  was  held  in  an  exhaus- 
tive judgment  that  the  suit  was  not 
barred  either  by  S.  80  or  81,  Bombay 
District  Police  Act  or  by  S.  4  (f), 
Bombay  Revenue  Jurisdiction  Act. 

Many  other  matters  were  gone  into  in 
the  case,  which  have  no  bearing  on  the 
present  case,  and  there  is  nothing,  I 
think,  that  will  support  the  view  taken 
by  the  District  Judge,  which  the  learn- 
ed counsel  for  the  respondents  now  tries 
to  support,  that  the  Deputy  Commis- 
sioner in  sanctioning  the  transfer  in 
favour  of  the  respondent,  Tikaram  acted 
without  jurisdiction.  Under  S.  220 
01.  (l),  Land  Revenue  Act,  the  jurisdic- 
tion of  the  civil  Court  is  expressly  bar- 
red with  regard  to  any  matter  relating 
to  thekedara  under  SB.  107,  108,  111,  112 
or  114  of  the  Act,  and  the  order  of  the 
Deputy  Commissioner  being  under 


5)  [1912]]  8  N.  L.  R-  169=17  I.  0.  621. 

6)  A.  I.  R.  1922  Nag.  10=18  N.  L.  R.  121. 

7)  [1898]  25  Gal.  883=25  I.  A.  151=-2 
C.  W.  N.  513=7  Sar.  969  (P.O.). 

(8)  [1910]  37  Cal.  107=11  C.  L.  J.  254=1 
I.  0.  871=18  0.  W.  N.  710. 

(9)  A.  I.  R.  1924  Bom.  1=48  Bom.  67. 
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Q,  112  and  not  being  wibhoub  jurisdic- 
tiou  oiniofc  now  be  oillei  into  question 
ia  a  oivii  Court  aad  tbe  jurisdiction  of 
the  civil  Court  is  barred. 

On  this  view  the  appea.1  must   succeed 
and  the  suit  of  the   plaintiff-respondents 
must  be  dismissed,  as    held    by   the  trial 
Court.    I  would,  however,   also  consider 
the  other  question     which    has     arisen 
although  it   cannot   affect   the  case,  viz. 
whether  the   suit  would    also  he  'barred 
by  reafcon  of  the  application  made  by  the 
plaintiffs  under  S.   109   (3)  having   been 
rejected    by    the   Deputy   Commissioner. 
On  this  point  also  I  am  of    opinion  that 
the  view  taken  by  the    District    Judge  is 
incorrect.     The  District  Judge   ha.?  held 
in  para.  5  of  his  judgment    that    the   ap- 
plication,   although    it   purported    to  be 
made  under   S.    109,    Cl     3    of    the  Act, 
could  not  strictly  fall  under    that  clause, 
Decause   no    transfer  of    the   theka,  by  a 
protected    thekedar   was    involved,    and 
iherefore  he  held  that  the   Deputy   Com- 
missioner  had     no     jurisdiction     under 
3.  109  (3),  WAS    incompetent  to   pass   an 
)rder  under    that  section    and    that    his 
jrder     re  j  apt  ing     the     application     was 
iltri    v  ire's  and    could    not    bar    a  suit. 
The    District    Judge    went  on  in  para.  6 
)f  hia   judgment     to   hold  that    even    a 
jurisdiction     validly     exercised      under 
9.  109   (3)    would  not  bar    n    subsequent 
civil  suit    because  such  jurisdiction   was 
not  exclusive  in    the  sense  in  which  the 
gpecial  jurisdiction  conferred  by  Ss.  107, 
108,    111,  112  and  114    was,  the  District 
Judge   went  an  to  reason  that  8. 109 does 
not  find  place  in  S.  220,  Cl.   (1),    though 
the  other  sections    referred    to    are   ex- 
pressly mentioned  in  that  clause.     From 
this    the  District  Judge    infers  that,  the 
Legislature    did    not    intend    to    exempt 
matters  falling   within    8.  109  of  the  Act 
from  the  jurisdiction  of    the  civil  Court, 
as  otherwise    that   section   would    also 
have    been    expressly   mentioned.    I    am 
not,   however,   pressed    by   any  of     the 
arguments  put   forward    by    the  learned 
District  Judge.     As  regards  the   applica- 
tion  not    being   an     application    under 
S.  109,   Cl.  (3),  I  would  point  out  that 
admittedly  it  purports  to  be   under  that 
section  and  was  dealt  with  by  the  Depu- 
ty Commissioner  as  such.     Further,    the 
argument  that  there  had  been  no  transfer 
by  a  thekedar  so  as  to  make  8.  109  (3) 
applicable  appears  to   me   to    be  some- 
-what   specious.    It  is   true    that,,  in  a 


sense,  there  had  been  no  transfer  in  a£ 
much  as,  on  the  application  of  Tikaram, 
the  Deputy  Commissioner  had  trans- 
ferred the  theka  in  his  favour  undei 
8.  112,  but  the  thekedar  Kunwaria  had 
consented  to  the  transfer  and  no  other 
course  for  setting  aside  the  transfer  was 
open  to  the  respondents  than  to  rnike  an 
application  under  S.  109  (3).  Their 
application  was  rejected  by  the 
Deputy  Commissioner  on  the  report 
made  by  Mr.  Bharucha,  Sub-divisional 
Officer.  In  the  report  it  was  mentioned 
that  Tikaram  had  been  appointed  under 
S,  112,  Land  Revenue  Act,  and  that 
there  was  nothing  which  required  the- 
the  consent  of  proprietors,  nor  was  there 
anything  wrong  in  the  inquiry  previously 
held.  It  is  further  mentioned  that  Tiki- 
ram  was  the  only  heir  of  Mfc.  Kun- 
waria and  she  had  consented  to  t he- 
transfer.  It  was  recommended  there  that 
application  should  be  rejected.  1  can 
see  no  reason  for  holding  that  the  order 
of  the  Deputy  Commissioner  rejecting 
the  application  was  ultra  vires  or  with- 
out jurisdiction.  Another  point,  toor 
that  had  been  brought  to  my  notice  is 
that  the  respondents  by  making  their 
application  submitted  to  the  jurisdiction 
of  the  revenue  Court  and  that  by  so 
doing,  in  effect^  they  admitted  that  ther& 
had  been  a  transfer,  and  cannot  now  come- 
to  the  civil  Court  and  deny  that  there  was 
a  transfer  to  contend  that  the  order  of 
the  revenue  Court  was  without  jurisdic- 
tion In  this  connexion  I  have  been- 
referred  to  Pandurang  v.  Bala  (10). 

Again,  as  regards  S.  109,  and  S  220, 
Land  Revenue  Act,  I  would  point  out 
that  S  220,  in  the  first  place,  lays  down 
that  . 

"except  as  otherwise  provided  in  this  Act, 
or  in  any  other  enactment  for  bhe  time  being, 
in  force,  no  civil  Court  shall  entertain  any 
suit  instituted  or  application  made  to  obtain 
a  decision  or  order  on  any  matter  which  the 
Governor  General  in  Council,  the  Chief  Com- 
missioner, or  any  Ravenue  Officer  is,  by  this- 
Act,  empowered  to  determine,  decide  or  dis- 
pose of." 

Now,  an  application  under  8  109) 
Gl.  (3),  is  clearly  one  that  can  only  be 
dealt  with  by  the  Deputy  Commissioner 
and  the  Deputy  Commissioner  alone  is 
empowered  to  decide  such  applications 
As  regards  the  faot  that  S.  109,  is  not 
expressly  mentioned  in  Gl.  (I),  S  220,  I 

(10)  First  Appaal   No.  71  of  1926,  decided  03 
33rd  July  1997, 
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would  draw  attention  to  the  last  olausa 
of  para,.  1,  8.  220,  whioh  runs  : 

"and  in  particular  and  without  prejudice  to 
the  generality  of  this  provision,  no  civil  Court 
shall  exercise  jurisdiction  over  any  of  the  fol- 
lowing matters." 

The  faot,  then,  that  8.  103  does  not  ap- 
.pear  in  Gl.  (1)  will  not  in  any  way  pre- 
jjudioe  the  general  provisions  of  8.  220, 
(which  expresily  bar  the  jurisdiction  of 
jthe  civil  Court  in  such  a  matter.  I  hold 
{therefore  that  a  oivil  Court  can  hive  no 
{authority  to  entertain  an  application 
'under  8.  109  (3),  C.  P.  Lini  Revenue 
Act,  nor  will  a  suit  lie  to  set  aside  a 
transfer  by  a  protected  thekedar  and 
'further  that  an  order  pissed  by  the 
Deputy  Commissioner  under  8.  109  (3) 
Rejecting  an  application,  will  bar  a  suit 
;to  set  aside  the  transfer. 
I  I  therefore  set  aside  the  decree  of  the 
'lower  appellate  Court  remanding  the 
case  for  a  decision  upon  merits,  and 
instead  restore  the  decree  of  the  trial 
Court  dismissing  the  suit  of  the  plaintiff  - 
respondents.  Costs  of  the  appeal  in  both 
'Courts  and  of  the  original  suit  will  be 
•borne  by  the  plaintiff-respondents.  I  fix 
pleader's  fees  at  Bs.  50. 

P.N./R.K.  Decree  set  aside. 
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MOHIUDDIN,  A.  J.  C. 

Debinath— Defendant— Appellant, 
v. 

Bissesar  Das  and  another — Plaintiffs — 
Respondents. 

Second  Appeal  No.  419  of  1927,  Deci- 
ded on  28th  February  1929,  against  the 
decree  of  Dist.  Judge,  Raipur,  D/-  17th 
June  1927  in  Civil  Appeal  No  66  of  1926. 

Civil  P.  C.,  O  22,  R.  4 -Defendant  dying 
After  preliminary  decree— R.  4  doei  not  ap- 
ply. 

Where  a  defendant  dies  after  the  prelimi- 
nary decres  is  paaaed  and  before  the  passing 
of  the  final  decree,  the  provisions  of  0,  22, 
R  4  do  not  apply,  because  the  right  of  action  is 
determined  in  the  preliminary  decree  and  in 
the  final  decree  proceedings,  only  the  princi- 
ples laid  down  and  determined  in  the  preli- 
minary decree  are  worked  out  in  detail  .  A. 
J.  R.  1928  Mad.  914  (F.B.),  Foil.;  A.  /.  R.  1921 
Nag.  82,  ftel.  on.  [P  207  G  1] 

D.  N.  Chowdhary — for  Appellant. 

E.  P.  Vaidya—loi  Respondents. 

Judgment.— The  appellant  Debinath 
is  a  minor  son  of  Harnath  against  whom 


and  Msfc,  Gajma  Bai  a  preliminary  de- 
cree for  foreclosure  was  passed  on  15th 
September  1922.  Applications  were 
filed  on  llth  April  1923  to  mike  the  pre- 
liminary decree  absolute  and  also  to 
bring  the  names  of  the  legal  representa- 
tives of  Harnith  on  record  as  it  was 
stated  in  the  application  for  substitution 
of  name  that  Harnath  died  3  months  ago. 
The  Court  passed  an  order  on  21st  July 
1923  that  the  name  of  Debinath  be 
brought  on  reoord  in  place  of  Harnabh 
and  appointed  Ganpafclal  guardian  ad  litem 
of  the  minor  Debinath.  The  preliminary 
decree  was  mide  absolute  on  8th  Novem- 
ber 1921.  An  application  WAS  mile  on 
14th  August  1926  on  behalf  of  the  minor 
through  his  mother  Yeshwanti  Bai  that 
the  name  of  the  minor  should  not  be  sub- 
stituted in  placa  of  his  deceased  father 
Harnith  beoiuse  Harnath  died  on  9th 
November  1922  and  the  application  for 
substitution  of  names  was  not  made 
within  the  period  of  limitation  prescrib- 
ed for  it,  that  is,  wibhin  93  days  and 
therefore  the  suit  had  abated.  This  ap- 
plication was  rejected  on  llth  December 
1926  by  Subordinate  Judge.Seoond  Class, 
Raipur.  An  appeal  was  filed  against  the 
order  mentioned  above,  in  the  Court  of 
the  District  Judge,  Raipur,  who  dismis- 
sed the  appeal  on  17th  June  1927. 

The  only  point  which  was  raised  in 
this  Court  was  that  the  suit  having 
abated  on  9bh  February  1923,  all  procee- 
dings in  the  suit  after  that  date  were  in- 
fruotuous  and  were  not  binding  on  the 
minor.  This  argument  is  based  on  the 
fact  that  Harnath  died  on  9th  November 
1922  and  the  period  of  limitation  for 
filing  an  application  under  Art.  177, 
Lim.  Act  was  90  days  from  the 
date  of  the  death  of  the  deceased  defen- 
dant. In  the  proceedings  which  took 
place  after  the  filing  of  the  application 
dated  llth  April  1923  the  minor  was 
properly  represented  by  a  guardian  who 
was  related  to  him  and  who  was  appoin- 
ted by  the  Court.  This  point  was  not 
raised  at  that  time  and  therefore  cannot 
be  raised  by  another  guardian  of  the 
minor  in  a  later  stage  of  the  same  pro- 
ceedings. The  order  was  passed  on  21st 
July  '1923  •  that  the  name  of  the 
minor  be  brought  on  reoord  in  place  of 
his  deceased  father  and  that  order  cannot 
now  be  challenged  by  means  of  an  appli- 
cation whioh  was  filed  after  3  years. 
Formerly  the  period  of  limitation  foe 
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bringing  the  legal  representatives  of  a 
deceased  defendant  was  six  months  and 
it  was  explicitly  reduced  to  90  days  by 
the  Amending  and  Repealing  Act  of 
1923.  In  1923  there  was  a  conflict  of 
opinion  regarding  the  period  of  limitation 
prescribed  under  Art.  177  and  this  was 
set  at  rest  by  Act  11  of  1923.  On  the 
date  the  application  was  made  the  period 
of  limitation  under  Art.  177,  Lim. 
Act  was  considered  to  be  6  months  and 
not  9(1  days.  In  any  view  of  the  case  it 
cannot  now  be  said  that  the  application 
was  barred  by  time  when  it  was  made 
and  the  suit;  had  abated. 

The  learned  counsel  for  the  respondent 
urged  that  O.  22,  E.  4,  Civil  P.  C.  does 
not  apply  where  a  defendant  dies  after 
the  preliminary  decree  was  pas- 
sed and  before  the  passing  of  the 
final  decree.  He  cited  in  this  Con- 
nexion T  alar  am  v.  Tukaram  (1)  and 
Perumal  Pillay  v.  Perumal  Chetty  (2). 
In  the  latter  case  no  application 
was  made  after  the  passing  of  the  preli- 
minary decree,  within  3  months  of  plain- 
tiff's death,  to  add  his  legal  representa- 
tives to  the  record  and  it  was  held  by  a 
Full  Bench  of  the  Madras  High  Court, 
that  O.  22,  Br.  3  and  4,  Civil  P.  C.  do 
not  apply  to  oases  of  death  of  parties 
lifter  the  passing  of  a  preliminary  decree. 
The  right  of  action  was  determined  in 
the  preliminary  decree  and  in  the  final 
decree  proceedings  only  the  principles 
laid  down  and  determined  in  the  preli- 
minary decree  are  worked  out  in  detail. 
In  this  view  of  the  case,  the  question  of 
limitation  raised  in  this  case  does  not 
arise. 

The  appeal  therefore  fails  and  is  dis- 
missed with  costs. 


D.S./R.K. 


Appeal  dismissed. 


(1)  A.  I.  B.  1991  Nag.  32=17  N.  L.  R.  Bl. 

(2)  A.  I.  R.  1928  Mad.  91*  =  51  Mad,  701 

(F.B,). 
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STAPLES,  A.  J.  C. 

Totaram  Kasar — Appellant. 
v. 

Kutubuddin  and  others — Respondents. 

Second  Appeal  No.  230-B  of  1926,  De- 
cided on  27bh  October  1928,  against 
decree  of  Special  Addl.  Dist.  Judge, 
Akola,  D/-  13th  January  1926,  in  Civil 
Appeal  No.  35  of  1925. 

Berar  Land  Revenue  Act,  S.  79—  One  co- 
owner  can  sue  to  eject  tenant  10  far  at  his 
•hare  of  property  is  concerned  and  can  me 
for  his  share  of  rent  by  making  other  co- 
owners  parties  to  suit. 

One  co-owner  can  sue  bo  eject  a  tenant  as 
regards  hia  share  in  the  property  and  can  suo 
for  his  share  of  the  rent  making  the  other  oo- 
ownera  parties  to  the  suit.  As  he  can  sue  for 
ejectment  as  regards  his  share,  he  can  give 
valid  notice  to  quit  as  regards  his  sharo  ;  but 
he,  co-owner  as  such,  cannot  sue  to  eject  a 
tenant  as  regards  the  whole  of  the  property  : 
35  Cal.  391  (P.  C.),  Re/.  ,  2  N.  L.  R.  45,  Rcl. 
OH  ;  4  N.  L.  R.  45  ,  A.  I.  R.  1925  Naj.  140, 
Dist.  [P  208  G  lp  2J 

M.  B.  Bobde—toT  Appellant. 

W.  It.  Puranik — for  Respondents. 

Judgment. — Respondent  1  Kbwaja 
Kutub-ud-din,  brought  a  suit  against  the 
appellant  Totaram  and  respondent  2, 
Khwaja  Hasan,  for  ejectment  of  Tota- 
ram from  certain  fields  and  for  rent.  The 
trial  Court  passed  a  decree  for  ejectment 
and  for  Us.  106-14-0  as  rent.  On  appeal 
however  the  Special  Additional  District 
Judge,  Akola,  modified  the  decree  and 
granted  the  plaintiff  a  decree  for  joint 
possession  on  a  half  share  in  the  fields 
only  and  for  half  the  rent,  that  is, 
Us.  53-7-0.  Defendant  1,  Totaram,  has 
again  appealed  to  this  Court  claiming 
that  he  was  not  liable  to  ejectment  even 
as  regards  half  of  the  fields.  It  is  now 
admitted  that  the  plaintiff  and  defendant 
2  are  certificated  holders  of  the  jtigir 
village  of  Hingna  Kazi  It  is  also  ad- 
mitted that  defendant  1,  Totaram,  is  an 
annual  tenant  of  the  three  fields,  Nog  8, 
52  and  57,  in  that  village  and  as  an 
annual  tenant  he  %is  liable  to  be  ejected 
upon  a  notice  being  duly  served  under 
8.  79,  Cl.  (2),  Berar  Land  Revenue  Act, 
It  is,  however,  contested  that  the  plain- 
tiff cannot  eject  him  alone  without  the 
consent  of  other  certificated  holders  and 
that  a  notice  given  by  the  plaintiff  alone 
was  not  a  valid  notice.  The  matter  has 
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)een  considered  by  the  lower  appellate 
Dourt  and  I  think  the  view  taken  by  that 
Uourt  is  correct  It  is  quite  clear  from 
,he  rulings  quoted  that  onp  of  two  or 
nore  joint  co-owners  can  sue  for  ejeot- 
nent  of  a  trespasser  With  regard  to 
ihe  ejectment  of  a  tenant  there  may  have 
)een  some  difference  of  opinion  but  it 
leems  settled  law  that  one  of  two  or  more 
oint  co-owners  can  sue  for  ejectment  of  a 
trespasser  provided  he  makes  the  other 
30-owners  parties  to  the  suit.  He  can 
ilso  sue  for  rent  of  the  holding  under  the 
same  conditions  and  in  that  case  a  decree 
should  be  passed  in  favour  of  the  plaintiff 
ind  the  defendant  co-owners,  who  would 
be  joined  as  defendants  if  they  refuse  to 
DO  joined  as  plaintiffs.  This  view  has 
[>een  taken  in  the  previous  suit  between 
the  parties  as  appears  from  the  appellate 
ludgments  filed  as  Exs  D-8  and  D-9.  I 
ivould  also  refer  to  the  ruling  in  Pramada 
Nath  Boy  v.  Bamani  Kanta  Boy  (l). 
[t  seems  clear  that  one  or  more  joint  oo- 
)wnera  can  sue  for  ejectment  of  a  tenant 
is  regards  his  share  in  a  holding  and  can 
sue  for  his  share  of  the  rent,  if  he  makes 
;he  other  co-owners  parties  to  the  suit. 
The  learned  advocate  for  the  appellant 
relies  upon  the  ruling  in  Bamji  Pat  el 
Kunbi  v.  Syed  Nur  (2)  whore  it  has  been 
,aid  down  that  for  avoiding  a  transfer 
nade  b'y  an  absolute  occupancy  tenant 
juder  the  Central  Province  Tenancy  Act 
ill  the  landlords  or  co-owners  must  join. 
[t  seems  to  me,  however,  that  there  ia  a 
Hfference  between  avoiding  a  transfer, 
jvhich  is  not  in  itself  void,  and  which  is 
falid  unless  it  is  avoided  by  a  special 
irooedure  and  ejectment  of  a  tenant, 
ivhich  is  the  inherent  right  of  every  land- 
ord,  unless  there  are  special  conditions 
,o  the  contrary.  I  am  fortified  in  this 
riew  by  the  ruling  in  Daryao  Shah  Oond 
7.  Tiran  Shah  Oond  (3)  and  I  would  refer 
,o  pp  47  and  48  of  that  ruling.  Unless 
ihis  view  is  taken  it  is  clear,  as  in  the 
ire  Bent  case  that  one  co  owner  by  collud- 
ing with  a  tenant  can  entirely  defeat  the 
•igbts  of  the  other  co-owners.  I  would 
iold,  then,  that  one  co-owner  can  sue  to 
jjeot  a  tenant  as  regards  his  share  in  the 
property  and  can  sue  for  his  share  of  the 
•ent  making  the  other  co-owners  parties 
,o  the  suit. 


Similarly  it  would  follow  that  if  one 
oo -owner  can  sue  for  ejectment  as  regards 
his  share,  he  can  certainly  give  a  valid, 
notice  to  quit  as  regards  his  share.  The 
appeal,  therefore,  fails  and,  in  my  opinion, 
the  view  taken  by  the'  lower  appellate 
Court  is  correct  and  the  decree  should  be 
for  the  plaintiff's  share,  i.  e.,  half  share 
in  the  fields,  As  regards  the  cross-objeo 
tions  there  is  little  to  be  said.  The  view 
taken  by  the  lower  appellate  Court  is,  as 
already  stated,  correct.  The  plaintiff  can 
sue  as  regards  his  own  share,  but  he  can- 
not sue  as  regards  the  whole  of  the  fields, 
as  he  has  only  a  half  share  in  the  jagir. 
There  is  no  evidence  to  show  that  the 
plaintiff  is  the  superior  holder  or  in  any 
way  the  manager  of  the  jagir.  The  case 
quoted,  Vithal  v.  Waman  (4)  is  beside 
the  point,  because  now  under  S.  I88r 
Central  Prov.  Land  Revenue  Act  a  lanj- 
bardar  is  expressly  recognized  as  the 
agent  of  the  proprietary  body  and,  there- 
fore, he  has  certain  definite  powers.  In 
the  case  of  this  jagir  there  is  no  analogy 
between  the  plaintiff  and  a  lambardar 
under  the  Central  Provinces  Land  Reve- 
nue Act  and,  as  already  stated,  it  has  not 
been  shown  that  the  plaintiff  has  oven 
been  declared  to  be  the  superior  holder  or 
manager.  Oa  the  contrary  Ex.  P-6,  itself, 
on  which  the  plaintiff  relied,  shows  that 
the  Deputy  Commissioner  had  only  pro- 
claimed him  as  jagirdar  and  expressly 
stated  that  he  had  no  power  to  proclaim 
him  as  the  superior  holder.  There  is  no- 
force  in  the  cross-objections  which  are 
dismissed.  The  appeal  and  cross-objec- 
tions are  both  dismissed.  Costs  of  the 
appeal  will  be  borne  by  the  appellant. 
Costs  of  the  cross-objections  will  be  borne 
by  respondent  1.  Costs  in  the  Courts- 
below  will  be  borne  as  ordered  by  the> 
lower  appellate  Court. 

P.N./H.K.  Appeal  dismissed. 


(1)  [1909]    85  Gal.  331 
N.  249  (P.  C.). 

(2)  [1909]  4  N,  L.  B.  45. 
(9)  [1906]  2  N.  L.  B.  45. 


35  I.  A.  73=12  C.  W- 


(4)  A.  I.  B.  1925  Nag.  140=21  N.  L,  B.  139. 
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JACKSON,  A.  J,  0. 

Chotelal — Appellant. 

v. 
0.  I.  P.  By.  Co.— Respondent;. 

First  Appeal  No.  42-B  of  1927.  Deci- 
ded on  20th  March  1929,  against  judg- 
ment of  Addl.  Dist.  Judge,  Khamgaon, 
D/-  29bh  April  1927,  in  Civil  Suit  No.  5 
of  1925. 

(a)  Tori— Negligence—  Door  of  compart- 
ment on  moving  train  open  ii  prima  facie 
evidence — Railway  Company  must  prove 
non-negligence. 

The  fact  that  a  door  is  open  on  a  moving 
tram  is  evidence  of  negligence  ou  the  part  of 
the  company,  but  not  conclusive  proof.  That 
a  door  was  open  is  at  any  rate  prima  facie  evi- 
dence against  the  company  and  it  rests  on  the 
company  to  prove  that  the  door  was  not  opon 
owing  to  negligence  on  the  part  of  its  ser- 
vants .  3±  Bom  427,  37  Bum  375,  Rff. 

[P  209  G  2] 

##  (b)  Tort— Negligence  —  Contributory 
negligence — Test  to  determine  liability  en- 
unciated, 

In  order  that  a  ploa  of  contributory  negli- 
gence may  bo  successful,  it  must  bo  shown 
either  that  there  was  negligence  on  the  part 
of  the  plaintiff  which  contributed  to  the  ac- 
cident and  that  the  defendant  could  not  by 
using  ordinary  care  have  avoided  the  accident, 
or  that  notwithstanding  the  defendant's 
negligence,  the  plaintiff  could,  by  exercising 
ordinary  care,  have  avoided  the  accident. 
Where,  therefore,  the  defendant  is  negligent 
and  tho  plaintiff  is  alleged  to  havo  been  guilty 
of  contributory  negligence,  tho  test  to  be 
applied  is  whether  the  defendant's  negligence 
was  tho  real,  direct  and  effective  cause  of  the 
misfortune.  When  the  acts  of  negligence  al- 
leged are  not  contemporaneous  this  test  in 
general  results  in  throwing  the  responsibility 
on  that  party  who  last  had  an  opportunity  of 
avoiding,  by  tho  exorcise  of  ordinary  care  or 
skill,  tho  effect  of  the  negligence  of  the  other, 
and  who  failed  to  do  so.  If  negligence  on  the 
part  of  the  defendant  is  proved  and  contribu- 
tory negligence  by  the  plaintiff  is  at  best  only 
a  matter  of  doubt,  the  defendant  is  liable. 

[P  2LO  G  2,  P  211  C  1] 

Where  the  plaintiff  was  travelling  in  a  rail- 
way compartment  with  hia  elbow  outside  the 
window  of  the  carriage  and  it  was  severely 
hurt  by  an  opeu  door  of  a  compartment  of 
another  train  which  passed  the  train  by  which 
the  plaintiff  was  travelling  and  tho  plaintiff 
sued  the  railway  company  for  damages  : 

Held  :  that  tho  plaintiff    waa  guilty   of  con- 
tributory negligence   as   he    had  the    last    op- 
^  portunity  of  avoiding  the    accident    and  that 
as  ha  failed  to  do  so    he  could   not  claim    any 
damages  from  the  company.  [P  211  G  1] 

1929  N/27  &  28 


M.  B.  Bobde  and  M.  K.  Chandff—foT 
Appellant. 

W.  B.  Mudholkar  and  M.  V*  Modak— 
for  Respondent. 

Judgment.—  The  plaintiff-appellant 
Chotelal  Varma  is  a  Sub-Inspector  of 
Police,  who  has  sued  the  G.  I.  P.  By. 
for  damages  amounting  to  Rs.  10,100  on 
account  of  injuries  caused  to  him  while 
he  was  travelling  in  a  2nd  Class  carriage 
from  Jalamb  to  Malkapur.  The  lower 
Court  has  dismissed  his  suit,  finding  that 
there  was  contributory  negligence  on 
his  part. 

Tho    facts      as     found     by     tho    lower 
Court  are   that    the   plaintiff  was  sitting 
with    his    elbow    protruding     from    the 
carriage    window     when    another    train 
passed    with     a    door      swinging     open, 
which       struck       Lhe       plaintiff's      fore 
arm  and  caused    the    injuries    for    which 
damages  are  sought.     As  tho  lower  Court 
has  found   that    there  was  negligence  on 
the    part    of  the    railway    company,   the 
company  has  raised    the   question   again 
in  answer  to  the    appeal,  and    I    propose 
to  consider  that  point  first,     I  have  been 
referred  to  Bromley  v     G.  I.  P.    By.  Co. 
(1)  for   the  proposition    that   leaving    a 
railway  carriage  door  open  is   negligence 
on    the    part   of    the   company,  but  that 
does  not  mean  that  the  fact    of    an  open 
door  concludes  the  matter.     In  Dullabhji 
Sakhidas  v.  G.  I  P.  By.  Co.  (2),    it   has 
has  been  laid  down  that  the    fact   that  a 
door    is    opeu    on  a  moving  train  is  evi-l 
dence  of  negligence    on    the  part   of    the 
company,    but     not     conclusive     proof. 
That  a  door  was  open  is  at  any  rate  primi 
facie  evidence  against  the  company,    and 
it  rests  on  the  company  to  prove  that  thej 
door  was  not   open   owing   to  negligence; 
on   the    part   of     its    servants      In    thej 
present  case  the  only  evidence  is    that  of 
the  Guard,  W.  P.  Pen-in  (D.  W.  4),  who 
says    that     after    the    train    of  which  he 
was  in  charge   left  Biswa    he   exchanged 
signals    on    both    sides  with    the  driver 
and  the  brakesman   and   did    not   notice 
the  door  of  any    carriage   on    the   offside 
open.     Headmitsthat.it   was   dark    at 
the  time,  and  I  cannot    regard    his   evi- 
dence as  sufficient  proof  that  all  duo  pre- 
caution was  taken  to     see  that    tho    door 
was  properly  closed  before  the  train    left 

(1)  [1900]  24  Bom.  1=1  Bom.  L.  R.  254. 

(2)  [1910]  31  Bom.  427=5  I.  0.  676=12  Bom. 
L.  H.  73. 
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Biswa,  I  must  hold  that  there  was 
negligence  on  the  part  of  the  railway 
company  when  the  train  reached  Nag- 
pur.  L.  J.,  Rajput  (D.  W  5)  the  train 
examiner,  found  that  the  door  whioh  had 
caused  the  injury  bad  coma  off  the  top 
hinge,  the  middle  hinge  was  a  bit  loose, 
but  was  still  holding,  and  the  third 
hinge  was  firm  Evidence  has  been 
given,  for  the  plaintiff  to  show  that  both 
the  upper  hinges  had  given  way  before 
the  train  left  Ma.lko.pur.  But  I  am  un- 
able to  believe  that  evidence  in  view  of 
what  the  train  examiner  has  said  It  is 
shown  by  fcho  inspection  note  recorded  by 
the  train  Court  and  by  the  evidence  of 
Mr.  Horsfield,  Divisional  Transportation 
Superintendent  (D.  W.  6),  that  no 
greater  danger  arose  from  the  fact  that 
the  open  door  was  hold  by  two  hinges 
only  out  of  throe,  and  even  if  it  be  taken 
(a  point  by  no  means  clear)  that  the 
hinges  were  damaged  before  the  accidont 
I  do  not  think  that  the  company  is  ne- 
cessarily guilty  of  any  greater  negligence. 
I  now  come  to  the  question  oE  contri- 
butory negligence  on  the  part  of  the 
plaintiff.  It  is  not  now  disputed  that 
he  did  hive  his  elbow  outside  the  widow 
of  the  carriage.  According  to  the  evi- 
dence of  two  doctors,  Dr  John  and 
Colonel  Tarr,  who  judged  from  the  nature 
of  the  injuries  caused,  his  elbow  must 
have  been  protruding  about  4  inches. 
According  to  Mr.  Horsfield  it  must  have 
been  at  least  5  inches  or  else  no  in- 
juries would  have  been  caused.  The  ex- 
act distance  to  which  the  elbow  pro- 
truded is,  however,  of  littlo  or  no  im- 
portance In  Dullabhji  Sakhidas  v. 
O  I.  P  Ry.  Co.  (2)  it  has  been  held  that 
a  railway  company  is  not  liable  for  the 
injuries  caused  to  any  part  of  a  passenger 
which  was  outside  tho  carriage  in  which 
he  was  travelling  It  is  pointed  out  on 
behalf  of  the  plaintiff  that  in  Jehawjir 
Muncherji  v.  Jl.  B  &  C.  I.  By.  Co.  (3) 
the  Court  found  itself  unable  to  follow 
the  rigid  and  inflexible  rule  of  law  laid 
down  in  the  earlier  case,  but  I  do  not  find 
that,  in  effect,  any  other  rule  was  followed 
the  decision  being  given  against  the  plain- 
tiff on  the  ground  that  he  was  guilty 
of  gross  carelessness,  because  being  en- 
grossed in  raiding  he  failed  to  pull  in 
his  elbow  when  anotherljrain  was  pass- 
ing. I  am  unable  to  appreciate  this  rea- 

"(3)   [1913]"  37 "BomT 575=19    I.  07~485— 15 
Bom.  L.  R.  252. 


soning.  It  seems  to  me  that  the  plaintiff 
in  that  ease  would  have  been  equally,  if 
not  more,  negligent  if  he  failed  to  pull  in 
his  elbow  when  he  did  realize  that  an- 
other train  WAS  passing,  and  that  in  effect 
he  was  found  guilty  of  contributory  negli- 
gonca,  merely  because  he  had  his  elbow 
outside  the  window.  I  have  been  refer- 
red to  Pollock's  Law  of  Torts,  Bin.  11, 
p.  411  whore  the  general  rule  as  stated 
by  Baron  Alderson  is  quoted  : 

"Nogligonco  is  the  omission  to  do  Boms- 
thing  which  a  reisonablo  man,  guided  upon 
fchoss  considerations  which  ordinarily  regulate 
t.he  conduct  of  human  affairs,  would  do,  or 
doing  Burnouhmg  which  a  prudonb  or  roiaon- 
ablo  man  would  not  do". 

It  is  urged  that  in  the  present  cise  the 
plaintiff  WAS  occupying  a  position  such 
as  is  ordinarily  occupied  by  passengers 
in  Indian  Riilway  trains  ,  he  was  doing 
a  common  everyday  act  performed  by 
many  persons  in  perfect  safety  and  not 
negligent  This  point  of  view  has  bean 
considered  in  Didlabhji  Sakhidas  v. 
G.  I  P  By.  Co  (2)  and  rejected  for  rea- 
sons which  seom  to  me  sound  Apart 
from  the  fact  that  there  was  a  notice 
warning  all  passengers  not  to  lain  out  of 
the  windows  (and  as  has  been  said  in 
Dullabhji  Sakhidas  v.  G.  I  P.  By. 
Go  (2),  no  distinction  can  be  fairly 
drawn  to  the  company's  disadvantage 
between  leaning  out  and  putting  arms 
or  heads  out)  there  ia  an  obvious  duty  on 
railway  passengers  to  avoid  running  risk 
by  protruding  uny  part  of  their  persons 
from  the  windows. 

It  is  urged,  however,  that  although 
the  plaintiff  may  have  been  negligent, 
that  fact  alone  does  not  disentitle  him 
from  recovering  damages  In  this  con- 
nexion reference  has  been  made  to  Huls- 
bury's  Liws  of  England,  Vol.  21,  p.  416. 
It  is  there  said  in  para  759  : 

"In  ordor  that  a  plea  ol  contributory  negli- 
gence may  be  successful,  it  must  ba  shown 
either  that  there  was  negligence  on  the  part 
uf  tho  plaintiff  which  contributed  to  the  ac- 
cident and  that  tho  defendant  could  not  by 
using  ordinary  care  have  avoided  the  accident, 
or  that  notwithstanding  th"  defendant's  negli- 
gence, tho  plaintiff  could,  by  exercising  ordi- 
nary euro,  havo  avoided  tho  accident.  Where, 
therefore,  tha  defendant  is  negligent  and  the 
plaintiff  i?  allngol  to  h.ivc  beon  guilty  of  con- 
tributory negligence,  the  teat  to  be  applied  is 
whether  tho  defendant's  mgligenoo  was  the 
real  direct  and  effective  cause  of  the  misfor- 
tune. When  tho  acts  of  negligence  alleged  are 
uot  contemporaneous  this  tost  in  gonsral  re- 
sults in  throwing  tho  responsibility  on  that 
party  who  last  had  an  opportunity  of  avoiding 
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fey  tha  axaroiaa  of  ordinary  care  or  skill,  fcha 
«3eot  of  tha  negligence  of  tha  other,  and  who 
failed  to  do  ao.  If  nsgiigonce  on  the  part  of 
the  defendant  is  proved  and  contributory  neg- 
ligence by  tha  plaintiff  ia  at  best  only  a  matter 
of  doubt,  tha  defendant  is  liable." 

Here  it  is  said  that  the  plaintiff's  con- 
tributory negligence  is  only  a  matter  of 
doubt  bub  there  1  cannot  agree,  because  the 
accident  could  never  have  happened  if  his 
elbow  had  not  been  outside  the  carriage 
window  That  was  the  direct  cause  of 
the  accident  and  applying  the  test  stated 
in  the  above  quotation  for  cases  in  which 
the  acts  of  negligence  are  not  contempor- 
aneous, it  is  clear  that  it  was  the  plain- 
tiff who  had  the  last  opportunity  of 
avoiding  the  accident  and  that  he  failed 
|to  do  so.  I  agree  with  the  lower  Court's 
'finding  that  the  plaintiff  has  been  guilty 
of  contributory  negligence  und  that  his 
suit  was  rightly  dismissed. 

K  N  /R.K.  Appeal  dismissed. 
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MACNAIR,  Oi?Fa.  J.  G.  AND  STAPLES, 

A.  J.  C. 
Yamuna  Bai — Defendant  — Appellant. 

v 

Jamuna    Bai — Plaintiff — Respondent. 

First  Appeal  No  117  of  1926,  Decided 
on  IHth  April  1929,  against  decree  of 
Addl.  DUt  Judge,  Nagpur,  D/-  7th 
August  1928,  in  Civil  Suit  No.  12  of  1923. 

^  (a)  Hindu  Law  —Adoption— Only  one 
wife  can  receive  child  in  adoption  whether 
it  is  made  during  lifetime  or  after  death  of 
husband. 

Whether  tha  adoption  is  in.ide  during  thu 
lifetime  of  tha  hiisb.md  or  tit  tor  the  death, 
only  ouo  wife  can  roceive  a  child  in  adoption 
so  as  to  step  into  the  position  of  boing  ita 
adoptivo  mother.  37  Mad.  199  (P.C.),  Rtl.  on. 

[P  21201] 

(b)  Precedents — Subordinate  Courts — Even 
principles    laid  down    though  not    necessary 
by  Privy    Council  are  binding    on    Courts    in 
India. 

it  is  not  opan  to  the  Courts  in  India  to 
•question  any  principle  enunciated  by  this  Privy 
Council  even  if  it  waa  unnecessary,  for  thu 
decision  of  tho  suit  boforo  thoir  Lordship^  to 
lay  down  thoso  principles.  A.  I  R.  1925  P  C. 
272,  Rfl  on  [P  212  G  2] 

(c)  Hindu  Law— Succession  to  adopted  ion. 
The   adoptivo  mother   inherits  tho   property 

from  the  adopted  son  111    preference  to    her  co- 
widow:     23  Mad.  1  (P.O.),  Foil.       [P  212  0  2] 
D.  W.  Kathalay—lor  Appellant 
W.  H.  Dhabe   and    E.  A.   Potey—toi 
Respondent. 

Judgment — The  defendant-appellant 
Yamuna  Bai,  as  is  admitted  by  the 


plaintiff-respondent  in  her  deposition  as 
P  W.  17,  was  the  senior  wife  of  Maruti. 
The  respondent,  Jamuna  Bai,  was  the 
junior  wife.  It  will  be  convenient  to 
refer  to  the  wives  as  Y  and  /.  Maruti 
adopted  a  SOD,  Ramchandra,  on  10th 
August  1916.  Maruti,  as  the  plaint 
states,  died  in  1921  and  at  his  death 
Ramohandra  became  the  sole  owner  of 
the  property.  Ramchandra  died  in  1923. 
The  plaintiff's  case  is  that  she  and  the 
appellant  were  both  mothers  of  Ram- 
chandra,  and  therefore  succeeded  to  the 
estate.  The  suit  is  for  partition  of  the 
estate.  It  is  admitted  that  the  respon- 
dent took  part  in  the  ceremony  of  adop- 
tion. The  finding  of  the  trial  Court 
with  which  we  are  concerned  is  contai- 
ned in  para,  10  of  the  judgment: 

"The  evidence  on  the  record  shows  that  tha 
plaintiff  aa  woll  as  defendant  1  took  part  in 
tho  ceremony  of  adoption.  Both  of  them  are 
thus  tho  adoptivo  mothers  of  Bamchnndra 
Sao,  The  plaintiff  IB  not  a  btepmother  and 
she  is  entitled  to  a  share." 

It  is  necessary  to  refer  to  the  plead- 
ings and  evidence  in  order  to  make  clear 
the  meaning  of  this  finding.  The  defen- 
dant stated  that  the  plaintiff  who  is  tho 
junior  wife  was  excluded  from  the  cere- 
mony of  adoption.  The  plaintiff  rejoined 
that  she  took  full  part  in  that  ceremony. 
The  learned  Judge  has  accepted  the  story 
told  by  the  plaintiff's  witnesses,  they 
state  that  both  wives  wore  present  but 
do  not  appear  to  state  that  they  took  an 
active  part  in  the  ceremony.  Bj,lirarn 
(P.W.  4)  statoa  that  Marufcisao'a  two 
wives  wore  sitting  in  his  left  side  and 
Y  was  next  Marubisao  when  the  boy  was 
placed  on  his  lap.  The  deed  of  adop- 
tion prepared  at  the  time  (Ex.  D.  1) 
states  that  Rimchandra's  guardian  was 
his  adoptive  mother  Y.  Tho  Judge  states 
that  thfs  fact  does  not  indicate  deliberate 
exclusion  of  tho  plaintiff  and  later  on 
says  that  no  reason  ia  shown  why  Maruti 
Sao  should  have  excluded  the  plaintiff. 
The  finding,  then,  roally  is  that  while 
the  'defendant  is  admitted  to  have  take 
part  in  the  ceremony  of  adoption  tho 
plaintiff  was  not  excluded  from  that 
ceremony. 

The  appellant's  counsel  considers  that 
on  the  finding  of  fact  the  suit  should  have 
been  dismissed  and  for  this  reason  has  not 
attacked  the  finding  of  fact.  He  relies 
on  the  very  definite  views  expressed  by 
their  Lordships  of  the  Privy  Council  in 
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Venkata    Narasimha   v.   Parthasarathy 
(I)  at  p.  220.    Their  Lordships  state: 

"Before  examining  the  validity  of  these 
contentions  it  will  he  well  to  clear  up  one  or 
two  points  upon  which  their  Lordships  are  of 
opinion  that  no  reasonable  doubt  can  exist. 
In  the  first  place,  there  could  be  no  power  oE 
adoption  by  either  or  both  of  the  widows  in 
the  present  case  excepting  such  as  might  be 
derived  from  the  powers  given  by  the  will. 
In  this  part  oE  India,  at  all  events,  a  widow 
has  no  power  to  adopt  a  son  to  a  deceased 
husband  excepting  by  express  authority  given 
by  him  in  his  lifetime  or  by  will.  In  the  next 
place,  only  one  wife  can  receive  the  child  in 
adoption  BO  as  to  stop  into  the  position  of 
being  its  adoptive  mob  her.  This  is  evident 
from  the  cases  which  establish  that  the  recei- 
ving mother  acquires  in  tho  eye  of  the  law  the 
same  position  as  a  natural  mother  to  such  an 
extent  that  her  parents  become  legally  the 
maternal  grandparents  of  tho  child.  To  hold 
that  a  child  could  bear  such  a  relationship  to 
more  than  one  mother  would  bo  entirely  con- 
trafy  to  settled  law  and  would  produce  inex- 
tricable confusion  in  the  law  of  inheritance." 

Their  Lordships  clearly  state  that  in 
their  opinion  no  reasonable  doubt  exists 
regarding  this  proposition: 

"Only  one  wife  can  receive  a  child  in  adop- 
tion so  as  to  step  into  the  position  of  being  its 
adoptive  mother." 

For  the  respondent  it  is  urged  that  tho 
opinion  of  their  Lordships  of  the  Privy 
Council  was  intended  to  apply  only  to 
the  ease  of  an  adoption  made  by  a  widow 
after  the  death  of  her  husband.  The 
reason  given  by  their  Lordships  con- 
clusively shows  that  this  is  not  the  case. 
Whether  the  adoption  is  made  during 
the  lifetime  of  the  husband  or  after  the 
death  to  hold  that  more  than  one  wife 
could  receive  a  child  in  adoption  would 
have  an  effect,  which,  their  Lordships 
state,  would  be  entirely  contrary  to 
settled  law  and  would  produce  inextri- 
cable confusion  in  the  law  of  inheri- 
tance. It  is  urged  by  the  respondent's 
counsel  that  this  is  an  obiter  dictum- 
which  we  are  not  bound  to  follow.  Their 
Lordships  considered  it  necessary  to 
decide  the  point  with  which  we  are 
concerned  in  order  to  deal  satisfactorily 
with  the  question  whether  a  joint  power 
of  adoption  given  by  a  will  to  two  wives 
was  exercj'sable  by  fche  surviving  widow 
alone  after  the  death  of  the  other.  The 
point  with  which  we  are  concerned  must 
have  been  argued  before  their  Lordships. 
We  do  not  consider  then  that  the  find- 
ing of  their  Lordships  can  be  termed  an 
obiter  dictum. 

(1)  [19141  87  Mad.  199=23  I.  0.  166=41  I  .A". 
51  (P.O.). 


Again,  their  Lordships  clearly  laid 
down  principles  and  it  is  not  open  to  us 
to  question  any  principle  enunciated  by 
the  Board  even  if  it  was  unnecessary  for 
the  decision  of  the  suit  before  their 
Lordships  to  lay  down  those  principles. 
It  is  sufficient  to  cite  Mat  a  Prasad  v. 
Nageshar  Sahai  (2)  at  p.  900  (o/47  All.) 
where  it  is  stated: 

"Their  Lordships  think  it  desirable  to  point 
out  that  it  is  not  open  to  the  Courts  in  India 
to  question  any  principle  enunciated  by  this- 
Board,  although  they  have  a  right  of  examin- 
ing tho  facts  of  any  case  before  thorn  to  seo 
whether  and  how  far  the  principle  on  which 
stress  IB  laid  applies  to  the  facts  of  the  parti- 
cular case." 

We  need  not  refer  to  cases  cited  by  the 
appellant  in  which  Judges  have  remarked 
that  mere  obiter  dicta  of  the  Privy 
Council  were  not  binding  on  them  as 
authority.  It  is  next  urged  that  b he- 
defence  did  not  contain  an  argument  that 
only  one  wife  could  step  into  the  position- 
of  an  adoptive  mother  of  a  child  :  had  this 
argument  been  raised  it  might  have  been 
possible  for  the  plaintiff  to  allege  and 
prove  a  custom  peculiar  to  the  caste  of 
Karars.  But  the  plaintiff's  case  is  sim- 
ply that  both  wives  were  prasent  at  th& 
adoption  ceremony  and  consequently  both 
were  the  adoptive  mothers  of  Bim- 
chandra  Sao.  Under  the  Hindu  Law  the 
presence  of  both  widows  has  not  this 
consequence.  It  was  for  the  plaintiff  to 
allege  the  existence  of  a  custom  among 
Karara  by  virtue  of  which  this  consequ- 
ence followed. 

We  are  bound  to  hold  that  only  one 
wife  could  have  received  Biraohandra  in 
adoption  so  as  to  step  into  the  position  of 
being  his  adoptive  mother.  It  was  admit- 
ted that  the  senior  widow  Y  did  become 
the  adoptive  mother  of  Bamchandra,. 
There  has  been  no  formal  application 
before  us  to  amend  the  plaint  by  stating 
that  as  two  wives  could  not  become  adop- 
tive mothers,  Y  did  not  and  J  did  be- 
come the  adoptive  mother.  Full  evidence 
regarding  the  facts  of  the  adoption  have 
been  given  and  the  evidence  furnishes  no, 
support  to  such  a  proposition.  The 
plaintiff-respondent,  then,  was  not  a 
second  adoptive  mother  of  Bamchandra. 
When  Bimohandra  died  the  defendant 
inherited  the  property  from  Bamchandra 
in  preference  to  her  co-widow.  Annapurm 


(2)  A.  I.  R.    1925  P.  C.    272=47  All.    883=-2ft 
O.  0.  352=52  I. A.  398  (P.O.). 
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Nachtar    v.    Forbes    (3).      The    appeal 
therefore  succeeds.     The  suit  for  parti- 
tion is  dismissed.    The  plaintiff-respon- 
dent will  bear  costs  in  both  Courts. 
P  N./R.K.  Appeal  allowed. 

(3)   [1900]  23  Mad,  1—26  I.  A,  5U6=J  M.L.J, 
209=7  Sar.  591  (P.O.). 
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SUBHEDAR,    A.  J.  0. 

Waman  Balkrishna — Defendant — Ap- 
plicant. 

v. 

Municipal  Committee^  Murtizapur — 
Plaintiff— Non-Applicint 

Civil  Ravn.  No.  239-  B  of  1923,  Decided 
on  22nd  April  1929,  agiinat  jul^naonb  of 
Sm.  C.  C.  -Judge,  Akola,  D/-  31&t  July 
1928,  in  8m.  C  Suit  No  571L  oE  1927. 

(a)  C.  P.  Municipal  Act,  S.  25  (1)  —  Bur- 
den of  obtaining  lanction  for  payment  of 
allowance  is  on  Municipal  Committee  and 
unless  it  is  refused,  party  receiving  Allow- 
ance, receives  it  legally. 

In  tho  AT  Municipal  Committee,  A  was  ori- 
ginally employed  as  a  Sanitary  Inspector. 
Threa  years  litor  ho  was  appointed  Secretary 
on  a  niontihly  consolidated  pay  of  Rs,  75. 
Later  on  ha  applied  to  tha  Committee  to  give 
him  aomo  allowance  for  doing  the  work  of 
supervision.  oE  sanitation  and  the  Chairman  of 
the  Public  Health  Committee  proposed  that  A 
should  get  Rs.  12  as  monthly  allowance  for 
doing  additional  work  from  the  date  on  which 
he  became  Secretary.  This  proposal  was  ulti- 
mately confirmed  by  the  Municipal  Committee 
and  A  wj*s  accordingly  paid  this  allowance 
with  retrospective  3ffaot.  Tha  payment  of  this 
allowanoa  was,  however,  objected  to  by  the 
auditor  on  the  ground  that  it  required  sanc- 
tion of  the  Local  Government  under  the  pro- 
viso to  S.  25,  The  Committee  applied  for  sanc- 
tion but  the  Commissioner  returned  the  appli- 
cation without  forwarding  it  to  tha  Local  Go- 
vernment, Tha  Committee  thereupon  sued  A 
for  the  recovery  of  the  amount  of  allowance 
paid  to  him, 

Held  .  that  assuming  thit  sanction  of  Local 
•Government  was  necessary  tho  burden  of  ob- 
taining it  was  on  tha  Committee  and  that  un- 
less the  Local  Government  was  approached 
and  it  refused  to  accord  its  sanction,  tho  pay- 
ment already  made  to  .4  could  not  be  said  to 
hcivo  been  illegally  received  by  him  ao  as  to 
.give  the  Committee  a  light  to  recover  the 
amount  from  him,  f  P  214  G  2] 

(b)  C,  P.  Municipal  Act,  S,  176  (2)  (iii)— 
Rules  under  S.  176  do  not  authorize  Com- 
missioner to  withhold  application  to  Local 
Government  for  sanction  of  allowance — Re- 
fusing to  forward  such  application  by  Com- 
missioner is  ultra  vires. 

Rule  1  of  tha  rales  under  9.  17G  (2)  (ill)  not 
only  doai  not  delegate  to  tho  Commissioner 
the  power  of  the  Local  Government  of  aooord- 
I  ng  sanction  in  a  case  covered  by  the  proviso 


to  9.  25,  Municipalities  Act,  but  does  not  even 
authorise  the  Commissioner  to  withhold  for- 
warding such  a  proposal  and  tha  notion  of  tha 
Commissioner  in  refusing  to  forward  to  the 
Looftl  Government  the  representation  of  tha 
Municipal  Committee  for  sanction  of  tha 
amount  is  ultra  vires.  [P  214  02;  P  215  C  1] 

G.  R.  Deo— for  Applieant. 

P.  K.  Salve— tor  Non-Applicant. 

Order. — The  facts  of  the  case  out  of 

which  this  application  for  revision  arises 
are  indisputably  these  :  The  defendant- 
applicant  was  originally  employed  by  the 
plaintiff  non-applicant  (the  Municipal 
Committee  of  Murtizipur)  as  a  Sanitary 
Inspector  on  Rg.  GO  plus  Eg.  7-8-0  as 
cycle  allowance  per  month  About  three 
years  later  on  Gth  July  1924  the  appli- 
cant was  appointed  the  Secretary  of  the 
Co  mm  it  tee  in  addition  on  a  consolidated 
monthly  pay  of  R3.  75,  but  on  8th  De- 
cember 1924  the  applicant  submitted  an 
application  to  the  plain  biff  Committee  to 
give  him  some  allowance  fcr  "doing  the 
work  of  supervision  of  sanitation  "  On 
the  same  day  the  Chairman  Public 
Health  Sub-Committee  proposed  that 

"the  Secretary  should  get  an  allowance  of 
Rg.  12  par  nunsem  with  effect  from  Gth  July 
1921  for  the  additional  work  of  supervision  and 
sanitation," 

and  on  the  next  day  the  Public  Health 
Sub-Committee  con  firmed  the  aforesaid 
proposal  of  its  Chairman.  At  the  ordi- 
nary general  meeting  of  the  plaintiff 
Committee  held  on  10th  December  1924, 
the  aforesaid  resolution  for  the  grant  of 
the  extra  allowance  was  unanimously  ap- 
proved and  confirmed,  and  accordingly 
the  applicant  was  paid  this  allowance 
every  month  with  effect  from  6th  July 
1924  up  to  28th  February  1926  amount- 
ing in  all  to  Rs.  238-1-0,  The  payment 
of  this  allowance  having  been  objected  to 
by  tho  auditor,  on  the  ground  that  the 
sanction  of  the  Local  Government  was  not 
obtained  for  it  as  required  by  the  proviso 
to  S.  25  (l),  Central  Provinces  Munici- 
palities Act  1922,  the  Deputy  Commis- 
sioner, Akola,  asked  the  plaintiff  Com- 
mittee to  apply  for  the  necessary  sanc- 
tion Accordingly  the  plaintiff  Com- 
mittee applied  for  sanction  of  the  Local 
Government  and  forwarded  the  applica- 
tion as  required  by  the  rules  through  the 
Deputy  Commissioner  ;  who  in  his  turn, 
after  gathering  some  more  information  on 
the  point,  forwarded  it  to  the  Commis- 
sioner, Borar  Division.  The  latter  officer, 
however,  refused  to  forward  it  to  tho 
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Local  Government  and  sent  it  back  on 
16th  September  1926  to  the  plaintiff  Cora- 
mi  b  tee  through  the  Deputy  Commis- 
sioner, Akola.  The  plaintiff  Committee 
thereupon  resolved  to  recover  the  amount 
of  the  allowance  paid  to  the  applicant 
and  after  serving  a  notice  upon  him  to 
refund  the  amount  filed  the  suit  in  the 
Small  Cause  Court,  Akola,  for  recovery  of 
the  same. 

The  applicant  defendant  admitted  the 
receipt  of  the  money  buL  pleaded  (l)  that 
the  grant  of  the  allowance  in  question 
did  not  require  the  sanction  of  the  Local 
Government  ;  and  (2)  that  even  if  the 
sanction  was  required,  the  plaintiff  Com- 
mittee having  failed  to  obtain  the  refusal 
of  the  Local  Government  for  the  same, 
their  suit  was  premature. 

A  fair  idea  of  tho  further  pleadings  of 
the  parties  would  be  gathered  from  the 
following  points  that  were  fixed  for  trial 
by  the  Court  : 

•r"l.  Did  tho  allowance  in  question  require 
the  sanction  of  the  Local  Government  ? 

2.  Gould     plaintiff    obtain    tho      sanction 
directly  from   the   Local    Government  as  plea- 
ded by  defendant  ? 

3.  la  the  suit  premature  ? 

4.  la  plaintiff  estopped   from   reducing   the 
incoma  ? 

5.  Has  the  plaintiff  gob  no   cause  of   action 
and  is  the  suit  not  maintainable  ? 

6.  To  what  relief  is  plaintiff  entitled  ?" 

The  lower  Court  held  all  the  points  in 
favour  of  the  plaintiff  Committee  and  de- 
creed the  claim  with  costs.  The  defen- 
dant has,  therefore,  come  up  to  this  Court 
in  revision,  Out  of  the  five  grounds  the 
first  three  only  were  pressed  in  argu- 
ments. These  are  : 

"1.  That  the  learned  Judge  of  the  Small 
Cause  Court  erred  in  holding  that  the  allow- 
ance granted  to  the  applicant  required  the 
sanction  of  the  Local  Government  under  S.  25 
(1),  Municipalities  Act. 

2.  That   inasmuch  as   tha   Local     Govern- 
ment has  not  disapproved    of  the   grant  of    al- 
lowance to  tho  applicant,  the  learned  Judge  of 
the  Small  Cause  Court  should    have  held   that 
the  suit,  being  premature,  was   not   maintain- 
able. 

3.  That   the   learned    Judge   of    the  Small 
Cause  Court   should    have  held    that  tho    non- 
applicant   should    have   insisted    on    the   for- 
warding by  the  Commissioner  of  tho  resolution 
of  the  non-applicant  to  tho  Local  Government 
for  its  sanction  and  should   have   in  that  con- 
nexion supplied  tho  necessary  information  in 
support  thereof  and  a  failure   to  do   so  disenti- 
tled the  non-applicant  to  maintain  the  suit.11 

It  is  not  necessary  for  the  disposal  of 
the  case  that  a  decision  on  the  first 
ground  should  be  given.  I  will  assume 
that  the  sanction  of  the  Local  Govern- 


ment was  necessary  under  the  proviso  to 
S.  25  (1),  Municipalities  Act,  for  the 
grant  of  the  extra  allowance  in  question, 
It  is  admitted  by  the  learned  pleader 
for  the  non-applicant  Committee  that 
the  burden  of  obtaining  the  necessary 
sanction  was  on  the  Committee,  after  it 
had  resolved  to  grant  the'allowance.  It  is 
equally  clear  that  the  Local  Government 
could  be  approached  to  accord  the  requisite 
sanction  with  retrospective  effect  for 
otherwise  the  Deputy  Commissioner 
would  not  have  asked  the  Committee  and 
the  latter  would  not  have  applied  for  it. 
It,  therefore,  follows  that  unless  the 
Local  Government  was  approached  and 
refused  to  accord  its  sanction  in  the 
matter,  the-  payment  already  made  to 
the  defendant  could  not  be  said  to  have 
bean  illegally  received  by  him  from  the 
Committee  so  as  to  give  them  a  right 
to  recover  the  amount  from  him. 

It  was  contended  for  the  plaintiff 
Committee  that  the  Commissioner's 
refusal  to  forward  their  application  for 
sanction  to  the  Local  Government  was 
in  fact  a  refusal  by  the  Government 
itself,  and  reliance  was  placed  in  sup- 
port of  this  contention  on  B  1  of  the  rules 
under  S.  176  (2)  (iii),  Municipal  Act,  and 
to  be  found  printed  at  p.  28R,  Berar 
Municipal  Manual  (1928  Edition)  : 

"  1,  All  correspondence  between  Munici- 
pal Committees  and  tho  Local  Government 
and  all  representations  to  the  Local  Govern- 
ment shall  pass  through  the  Deputy  Comis- 
sionor  of  the  District  and  the  Commissioner  of 
the  Division.  Tho  Deputy  Commissioner  shall 
forthwith  forward  tho  correspondence  and 
the  representations  to  the  Local  Government 
with  such  remarks  as  he  may  think  fit  to 
maka. 

The  Deputy  Commissioner  may  detain  any 
correspondence  or  representation  till  he  gets, 
from  the  Committee  such  information  as  in. 
his  opinion  may  bo  considered  useful  or 
necessary  by  tho  Local  Government  for  the 
proper  disposal  of  the  correspondence  or  re- 
presentation. " 

It  will,  however,  be  clear  that  the 
aforesaid  rule  not  only  does  not  delegate! 
to  the  Commissioner  the  power  of  the 
Local  Government  of  according  sanction! 
in  a  case  covered  by  the  proviso  to< 
S  25  (l),  Municipalities  Act,  but  does 
not  even  authorize  the  Commissioner  to 
withhold  forwarding  such  a  proposal  of 
the  Municipal  Committee  to  the  Local 
Government.  As  I  read  the  rule  it 
merely  directs  that  all  correspondence 
and  representations  to  the  Local  Gov- 
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shall  be  forwarded  through  the  Deputy 
Commissioner  of  the  Division.  The  se- 
cond part  of  the  aforesaid  rule  makes 
the  matter  clearer  still  by  stating  under 
what  circumstances  the  Deputy  Commis- 
sioner may  detain  the  correspondence 
for  the  time  being  until  the  necessary 
information  asked  for  is  supplied.  I, 
therefore,  hold  that  the  Commissioner, 
fterar  Division,  acted  ultra  vires  in  re- 
fusing to  forward  to  the  Lonal  Govern- 
ment the  representation  of  the  plaintiff 
Committee  for  sanction  of  the  amount  in 
question.  It  was  the  clear  duty  of  the 
(plaintiff  Committee  under  the  oircum- 
[stances  to  have  pressed  upon  the  Com- 
missioner the  necessity  of  forwarding 
their  representation  to  the  Local  Gov- 
ernment and  having  failed  to  do  so  they 
cannot  be  heard  to  say  that  sanction  of 
the  Local  Government  was  refused  in 
the  matter  so  as  to  give  them  a  cause  of 
action  for  the  recovery  of  the  amount  in 
question  from  the  applicant  on  the  ground 
that  the  same  was  illegally  received  by 
him. 

The  present  case  appears  to  me  to  be 
analogous  to  the  one  in  which  the  con- 
tract is  not  illegal  ab  initio  but  is  likely 
to  become  void  on  account  of  the  hap- 
pening of  a  contingency  and  until  that 
contingency  happens  the  contract  can- 
not be  avoided.  I,  therefore,  hold  that 
until  the  Local  Government  has  had  an 
opportunity  of  refusing  to  accord  sanc- 
tion to  the  payment  already  made  to  the 
applicant,  the  plaintiff  Committee  has 
got  no  right  to  recover  back  the  amount 
which  they  had  by  their  own  resolution 
agreed  to  and  did  piy  to  the  defendant 
Their  present  suit  is  under  the  circum- 
stances premature  and  ought  to  have 
been  dismissed. 

I  allow  the  application  for  revision 
and  setting  aside  the  decree  of  the  lower 
Court  dismiss  the  plaintiff's  suit  on  the 
ground  that  it  ispremiture.  As  I  consider 
that  the  plaintiff  Committee  were  driven 
to  file  the  suit  on  account  of  their  being 
misled  by  the  Commissioner's  order  in 
refusing  to  forward  their  representation 
to  the  Local  Government,  I  order  that 
the  costs  of  this  litigation  here  and  in 
the  lower  Court  be  borne  by  the  parties 
as  incurred. 

K.N./R.K.  Revision  allowed. 
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Muhammad  Usuf  Khan —  Accused — 
Applicant. 

v. 

Emperor — Opposite  Party. 

Criminal  Revn.  No.  310  of  1928,  De- 
cided on  29th  October  1928,  against 
judgment  of  Sess.  Judge,  Chhindwara, 
D/-  4th  July  1928,  in  Criminal  Appeal 
No.  29  of  1928. 

(a)  Evidence  Act,  Si.  133  and  114  III.  (b)— 
All  accomplices    though    not    on  tame    foot- 
ing    conviction    principally    upon     evidence 
of  accomplice!  in    absence    of  corroboration 
in    material  particular!   by  independent  evi- 
dence ii  unsafe. 

It  IB  generally  unsafe  to  convict  a  person  on 
the  evidence  of  accomplices  unless  corrobor- 
ated in  material  particulars.  In  considering 
whether  this  maxim  applies  to  a.  particular 
case  it  must  be  remembered  that  all  persona 
coming  technically  within  the  category  of  ac- 
complices cannot  be  treated  on  precisely  the 
Same  footing.  [P  217  G  2] 

Accomplice  evidence  is  untrustworthy  for 
three  reasons  .  (i).  He  is  likely  to  swear  fal- 
sely bo  shift  the  guilt  from  him  ,  (ii).  He 
being  a  participator  in  onrao  is  likely  to  dis- 
regard the  sanction  of  an  oath,  and  (in).  He 
gives  evidence  under  promise  of  or  in  expecta- 
tion of  a  pardon.  Therefore  if  the  principal 
evidence  is  of  accomplices,  it  is  tainted  evi- 
dence and  hence  there  is  need  for  corrobora- 
tion .  26  Bom.  193,  11  Bom.  115,  Foil. 

[P  217  C  2] 

(b)  Evidence  Act,    S.   133 — Accomplice   in 
case  under  S.  161,  Penal    Code— Person   who 
has    subscribed    to,    collected    or  paid    the 
money    over    to    the    accused    as    also  person 
who  advances    loan  with  the  knowledge  that 
it  is  to    be    paid    as    bribe    to    the  accused  is 
accomplice — Penal  Code  S.  161. 

A  parson  who  offers  a  bribe  to  \\  public  officer 
is  au  accomplice.  Persons  who  actually  pay 
the  bribas  or  co-op 3Lia!ia  in  such  payments  or 
are  instrumental  in  tha  negotiations  for  the 
purpos3  are  also  accomplices  of  the  parson 
bribed,  and  a  person  who  with  knowledge  that 
the  bribe  has  to  b:>  p.ud  advances  raonoy  is 
clearly  an  abottor  and  as  such  an  accomplice  . 
14  Bom.  331;  23  Bum.  193  and  27  Gal.  144, 
Rel.  on.  [P  217  G  Ij 

(c)  Evidence  Act,  S,  133— Duty  of  prosecu- 
tion to  show    that  evidence  is  of  accomplices 
and  is  corroborated — Defence    can    take    ad- 
vantage of  omission. 

It  13  mainly  tli3  duty  of  thj  prosecution  to 
bring  the  accomplice  character  of  thj  evidence 
to  tho  notice  of  the  Court  and  then  invite  it  to 
believe  it  by  reference  to  the  corroborative  evi- 
dence on  record  An  accused  is  under  no  legal 
obligation  to  do  BO.  Ho  can  koep  quiet  and 
tako  advantage  of  the  Haw  in  tho  evidence 
brought  by  tha  prosecution  against  him,  or  in 
short,  of  the  weakness  of  tha  prosooution  case. 

[P  218  0  1] 

(d)  Evidence   Act,    S.  133—  Withdrawal  of 
prosecution      against     accomplice    does    not 
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mike  him  independent  witness  ai  he  ilill 
remain!  accomplice — Corroboration  of  one 
Accomplice  by  another  if  not  independent. 

The  withdrawal  of  prosecution  against  an 
accomplice  relegates  him  from  the  position  of 
H.  co-ftcousod  to  his  original  position  of  an  ac- 
complice who  had  for  all  practical  purposes 
earned  complete  immunity  for  his  participa- 
tion in  the  crime.  His  evidence  under  such 
circumstances  could  nob  be  a  piece  of  indepen- 
dent evidence.  To  regard  the  testimony  of  one 
accomplice  as  corroborated  by  tha  testimony 
of  another  accomplice  is  to  hold  that  there  is 
corroboratiou  whore  under  law  or  fact  there  is 
nono  at  all,  [P  218  C  2,  P  219  C  1] 

A.  V.  Wazalwai — for  Applicant. 
O   P   Dick— to?  the  Crown. 

Order. — This  revision  arises  out  of  a 
criminal  prosecution  started  against  the 
applicant  for  an  offence  punishable  under 
S.  161,  I.  P.  C.  The  applicant  is  a 
Forester  posted  in  Kedarpur  getting 
Rs.  27-12-0  as  his  monthly  pay.  On  the 
Holiday,  which  fell  on  18th  March  1927, 
he  got  information  that  a  shooting  party 
was  coming  for  shooting  into  the  Govern- 
ment forest  in  his  charge  Out  of  the 
party  he  could  arrest  only  four  persons 
and  the  rest  escaped.  A  gun  possessed  by 
Charru  without  license  was  also  seized. 
After  the  persons,  namely,  Charru  (P.  W.' 
15),  Bhonga  (P,  W  18),  Adku  (P. 
W.  2G)f  Harisingh  (P  W.  30)  and 
one  Gocha,  who  escaped,  wore  ar- 
rested, one  Bhangi  (P.  W.  36)  came 
and  offered  to  stand  surety  for  them  at 
the  Forest  Naka  at  Bikhari  where  they 
were  taken  in  the  meantime  After  his 
suretyship  was  accepted  and  they  were 
released,  it  is  said  that  the  applicant 
threw  out  a  hint  for  a  bribe,  if  the  per- 
sons arrested  desired  him  to  hush  up  the 
case  of  a  forest  offence  A  deputation  of 
three  persona,  Amka  (P  W.  4),  Gopal- 
singh  (P  W.  16)  and  the  surety 
Bhangi  (P.  W.  36)  came  for  negotiat- 
ing and  settling  the  bribe  to  be  paid  to 
him,  but,  as  his  demand  which  waa  for 
Rs  1,500  was  considered  to  be  exorbi- 
tant, nothing  could  be  settled  by  them. 

Thereafter,  later,  on  the  following  day 
(19th  March  1927)  a  second  hatch  con- 
sisting of  Charru,  Janglih  Harisingh,  and 
Bhangi  came  and  prevailed  upon  the  ac- 
cused to  agree  to  a  bribe  of  Rg  900  only. 
Then  a  sum  of  Rs.  730  was  collected  for 
the  bribe  and  Rs.  710  out  of  it  were  paid 
to  the  accused  on  20th  March  1927,  and 
the  gun  belonging  to  Charru  was  returned 
to  the  surety  Bhangi  with  instructions 
to  hand  it  back  to  Charru  on  payment  by 


him  of  the  balance  of  Rs.  190  on  appli* 
cant's  account  (o  Bhangi  (P.  W.  36). 
Ex.  2  ia  the  official  report  of  the  fores); 
offence  signed  by  the  applicant.  It  beara 
date  18th-28th  March  1927  ;  whereas 
Ex.  P-B  is  his  tour  diary  narrating  in- 
cidents from  16th  March  1927,  to  23rd 
March  1927,  Ex  P-8  bears  applicant's 
signature  under  dated  25th  March  1927. 
It  reached  Mr.  Cleophaa  (P.  W.  1)  on 
27th  Maroh  1927,  as  his  endorsement 
under  entry  of  18th  Maroh  1927,  in  the 
diary  shows.  It  appears  that  the  report 
(Ex.  P-2)  had  not  been  received  by 
Mr.  Cleophas  till  27th  March  1927,  and 
this  necessitated  the  calling  up  of  an  ex- 
planation from  the  applicant  who  ex- 
plained under  date  29th  March  1927,  that 
his  bundle  was  at  Piparia  and  he  himself 
was  laid  up  with  fever  for  three  days  at 
Kedarpnr  but  had  already  made  a  report 
on  plain  paper,  as  his  endorsement  on 
Ex.  P-2  shows. 

Exhibit  P-3  is  the  report  on  plain 
paper  referred  to  above  It  reached 
Mr.  Cleophas  (P.  W.  l)  on  29th  March 
1927  It  is  thus  clear  that  though 
the  forest  offence  was  committed  on  IRth 
March  1927,  no  intimation  about  it,  in 
the  shape  either  of  an  entry  in  the  ap- 
plicant's tour  diary  (Ex.  P-8)  or  of  an 
official  report  (Ex.  P-2),  or  an  informal 
report  by  him  on  plain  paper  Ex.  P-3, 
dated  19th  March  1927,  reached  P 
W.  1  till  27th  March  1927,  and  29th 
March  1927,  respectively.  After  enquiry 
and  trial  the  applicant  was  convicted  and 
three  concurrent  sentences  of  eighteen 
months  each,  for  three  offences,  with  a 
fine  of  Rs.  200  were  passed  by  the  trying 
Magistrate,  but  the  Sessions  Judge  con- 
victed him  for  one  offence  and  maintained 
only  one  sentence  of  eighteen  months  and 
fine  of  Rs.  200. 

The  applicant  challenges  the  correct- 
ness of  the  conviction  on  various  grounds. 
Several  of  them  deal  with  the  question 
of  the  right  appreciation  of  the  evidence 
on  record  and  the  probabilities  of  the 
case,  and  stress  is  laid  on  the  non-pro- 
duction of  some  material  evidence,  An 
attempt  was  made  to  argue  that  some 
exceptional  circumstances  were  brought 
out  in  the  evidence  which  showed  that 
the  conclusions  of  the  trying  Magistrate 
as  also  of  the  Sessions  Judge  wore  per- 
verae  and  that  the  evidence  did  not  jus- 
tify them.  One  serious  objection  raised 
against  the  legality  of  the  conviction  ia 
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that  ifc  is  based  on  evidence  of  persons 
who  are  mere  aocomplioes.  Reliance  is 
placed  on  the  decision  in  Queen-Empress 
v.Maganlal  (1),  Queen- Empress  v.  Ckagan 
Dayaram  (2),  King-Emperor  v.  Malhar 
{3}  and  In  re,  Vyasa  Rao  (4)  in  support 
of  the  objection.  The  learned  Standing 
Counsel  for  the  Crown  brings  a  case  in 
Emperor  v.  Shnnivas  (5)  to  my  notice 
and  asks  me  to  hold  on  its  authority  that 
•J)he  witnesses  were  not  accomplices,  and 
even  if  they  were  so,  he  contends  that 
they  were  reliable  and  relied  upon,  and 
that  the  finding  as  to  the  applicant's 
£uilt  was  justifiable  on  other  indepen- 
dent corroborative  facts  held  proved  in 
the  case. 

It  is  admitted  on  all  hands  thifc  tho 
couvicbion  does  "principally"  roafc  on  tha 
evidence  of  pjraous  who  hive  either  suV 
scribjd  to  thi  bribe  or  collected  tho 
raouoy  or  pj,ul  ib  over  tj  tho  accused. 
There  H  the  evidoaco  of  parsons  who  ad- 
vanced loans  in  order  that  the  money  so 
lent  iiiiy  be  piid  to  tho  applicant  as  a 
bribe.  I  hive  not  the  least  doubt  that 
the  evidence  of  all  these  persons  is  evi- 
dence of  accomplices.  A  parson  who 
[offers  a  bribe  to  a  public  officer  is  an  ac- 
complice ;  Queen-Empress  v.  Charjan 
\Dayaram  (2)  and  King-Emperor  v. 
\Malkar  (3).  Persons  who  actually  pay 
bribes  or  co-operate  in  such  payments  or 
are  instrumental  in  tho  negotiations  for 
the  purpose,  are  also  accomplices  of  tho 
person  bribed,  This  is  clearly  laid  down 
in  Queen-Empress  v.  Maganlal  (l)  and 
in  Queen-Empress  v  Deodar  Singh  (6). 
A  person  who  with  knowledge  that  the 
bribe  has  to  be  paid  advances  money,  is 
clearly  an  abettor  and  as  such  an  accom- 
plice. I  am  not  prepared  to  agree  with 
the  Standing  Counsel  that  they  cannot 
be  treated  as  accomplices.  [  need  not 
discuss  the  statute  law  or  the  case  law 
on  this  point  at  any  length  as  the  matter 
19  very  clearly  discussed  in  n.  long  series 
of  cases. 

I  may,  however,  say  that  I  agree  with 
the  observations  of  Fulton  and  Crowe, 
JJ  ,  in  King -Emperor  v.  Malhar  (3)  to 
the  following  effect: 


(1)  [1890]  14  Bom.  115. 

(2)  [1830]  14  Bora.  831. 

(3)  [1902]  26  Bom.  193-3  Bom.  L.  R.  604, 
(1)  [1911]  21    M.    L.   J.    293=9    I.    C.    897= 

(1911)  1  M.  W.  N.  327. 

(5)  [1905]  7  Bom.  L.  E,  969. 

(6)  [1900]  27  Gal.  144. 


It  ia  generally  unsafe  to  convict  a  per 
son  on  the  evidence  of  accomplices  unless 
corroborated  in  material  particulars.  In 
considering  whether  this  maxim  does  or 
does  not  apply  to  a  particular  oase  it 
must  be  remembered  that  all  persons 
coming  technically  within  the  category 
of  accomplices  cannot  'be  treated  as  on 
precisely  the  same  footing;  the  nature  of 
the  offence  and  the  circumstances  in 
which  the  accomplices  make  their  state- 
ments must  always  bo  considered.  No 
general  rule  on  tho  subject  can  be  laid 
down.  The  legislature  has  not  done  so; 
and  the  Courts,  whose  function  it  is  to 
interpret  the  law,  cannot  do  so.  The  de- 
cisions, however,  show  the  principles  on 
which  Judge?  have  acted  in  particular 
cases  an  I  it  is  the  duty  of  their  succes- 
83rd  to  coisilor  those  principles  -and  de- 
termine to  whit  extent  they  are  appli- 
cable to  tho  eircumibaicea  of  other  cases. 

What  those  principles  are  are  set  forth 
in  Quscn  Empress  v.  Maganlal  (l),  by 
Sootb,  J.,  at  p.  119: 

"Accomplice  evidence  ia  hold  unbruab- 
worthy  for  lihreo  reisona  :  (1)  because  an  ac 
oomplice  is  likely  bo  swear  falaoly  in  order  bo 
shift  tha  guilt  from  himself;  (2)  because  an 
accomplice,  aa  a  participator  in  crime,  and 
oonaoquonbly  an  immoral  person,  la  likely  bo 
disregard  tho  sanction  of  an  oath;  and  (3) 
because  ho  gives  hia  evidence  under  promise 
of  a  pinion,  or  in  the  expectation  of  an  im- 
plied pardon,  if  ho  disoloaea  all  he  knows 
against  thoan  with  whom  he  acted  crimi- 
nally; and  this  hope  would  load  him  to  favour 
the  prosecution. " 

If  then,  the  principal  evidence  is  of 
Accomplices,  it  is  tainted  evidence  and 
hence  thore  is  need  for  corroboration.  ' 

In  Maganlal's  case  (l)  the  main  error 
relied  on  was  that  the  Judge  did  not  ap- 
parently in  weighing  ,the  evidence  bear 
in  mind  the  fact  th.it  all  the  evidence 
came  from  accomplice  witnesses.  Iti 
cases  where  a  Judge  combines  the  func- 
tions of  a  Judge  and  jury,  ho  is  bound 
under  law  to  scrutinize  the  accomplice's 
evidence  with  the  same  degree  of  care  and 
caution  which  is  required  of  him  in  a 
trial  by  jury  and  just  as  he  is  bound  to 
give  a  warning  to  tho  inry,  ho  must  warn 
himself  that  it  is  evidence  in  tho  absence 
of  substantial  corroboration  by  indepen- 
dent evidence.  What  I  hive,  therefore, 
to  see  is  whether  the  the  trying  Magis- 
trate, or  the  Judge  who  hoard  the  appeal 

in  this  case 

"weighed  the  evidence  with  A  full  knowledge 
and  recognition  of  ita  accomplice  ohar.iotor 
and  tho  nacessity  for  oorroborabiou," 
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or  they  wholly  overlooked  its  accomp- 
lice character  and  whether,  in  the  latter 
event,  this  is  a  fit  case  for  interference. 
If,  however,  this  Court  on  a  scrutiny  of 
the  evidence,  is  itself  satisfied  that  there 
is  corroboration,  there  is  an  end  of  the 
case. 

But  it  is  argued  by  the  Standing  Counsel 
for  the  Crown  that  the  question  of  wit- 
nesses being  accomplices  was  never  sug- 
gested in  the  course  of  the  trial  before  the 
Magistrate  or  in  appeal  before  the  Ses- 
sions Judge,  and  that,  though  neither  of 
then  uses  the  word  "corroboration"  in 
his  judgment,  each  of  them  must  bo 
deemed  to  be  cognizant  of  the  law  that 
the  giver  and  taker  of  the  bribe  are  both 
accomplices;  and  if  they  still  believed 
the  evidence  of  the  giver  and  his  sup- 
porters, the  conviction  should  not  be  in- 
terfered with  in  revision  In  my  opi- 
nion, much  depends  upon  the  proper  pre- 
sentation of  a  case.  It  is,  therefore, 
mainly  the  duty  of  the  prosecution  to 
bring  the  accomplice  character  of  the 
evidence  to  the  notice  of  the  Court  and 
then  invite  it  to  believe  it  by  reference  to 
the  corroborative  evidence  on  record.  An 
accused  is  under  no  legal  obligation  to  do 
so.  He  can  keep  quiet  and  take  advan- 
tage of  the  flaw  in  the  evidence  brought 
by  the  prosecution  against  him,  or  in 
short  of  the  weakness  of  the  prosecution 
case.  Apart  from  this  it  was  of  course 
the  duty  of  the  Magistrate  as  also  of  the 
Sessions  Judge  to  have  noticed  the  defect 
in  the  evidence  being  of  accomplice 
character  and  looked  for  corroboration  as 
regards  material  particulars  The  statute 
is  clear  and  the  responsibility  of  deciding 
the  case  according  to  the  statute  ought 
to  rest  on  them.  If  the  Magistrate  and 
the  Judges  make  it  an  invariable  practice 
with  them  to  look  up  the  relevant  sec- 
tions of  the  statute  every  time  a  caso 
comes  up  before  them  for  decision,  and 
not  rely  merely  on  their  memory  or  on 
vague  impressions,  they  would  save 
themselves  from  much  of  the  interference 
by  this  Court  on  the  revisional  side. 
Much  depends  upon  the  perspective  from 
which  a  Court  approaches  the  case  and 
appreciates  the  evidence.  If  it  is  rightly 
formulated  and  the  real  points  properly 
grasped  by  the  Magistrate  or  the  Judge, 
ordinarily,  there  is  very  little  chance  of 
the  decision  going  wrong. 

The   District   Magistrate   in   showing 
cause  against   the   rule   issued    by    this 


Court  has  forwarded  the  explanation  of 
the  trying  Magistrate.  A  perusal  thereof 
shows  that  the  Magistrate  regards 
"the  coDvicbion  as  correct,  though  baaed  prin- 
cipally on  the  evidence  of  those  who  had 
contributed  towards  the  bribe-giving  found." 

His  reasons  are: 

"Those  concerned  may- bo  accomplices  in  a- 
way  but  in  oaaea  under  S.  161,  1.  P.  0.,  there 
is  no  High  Court  ruling  in  existence  instruct- 
ing magistracy  to  distrust  such  a  set  of  wit- 
nesses simply  for  their  peculiar  position  as 
above.11 

Referring  to  the  evidence  of  Bhangi 
Mahar  (P.  W.  36)  he  adds  that 

"Here  fortunately  we  have  also  got  a  piece  of 
independent  evidence  to  strengthen  the  case 
for  the  prosecution." 

This  discloses  complete  misconception- 
of  what  the  requirements   of  the   statute 
law  or    the    case  law  on    the  point   are. 
This  necessarily  suggests  ^the   inference- 
that  the  Magistrate  had    "wholly  over- 
looked the  accomplice  character"   of    the 
evidence  he  had  to  deal  with.     Moreover, 
if     he    relied    upon    the     testimony    of 
Bhangi  (P.  \V.   36)    as    a    piece  of   "in* 
dependent  evidence  to  strengthen  the  case- 
for  the  prosecution."  i  e.,  as  a  corrobora- 
ting piece    of    evidence,    he    was    clearly- 
wrong;  and,  had  he   based    his    decision 
solely  on  such   evidence,    I    dare    say   I 
would  surely  have  upset  the  same.  Bhangi 
(P.    W.     36)     was     initially    an    accom- 
plice, whose  degree    of    complicity    was 
much  greater  than  that  of    several   other 
persons  who  helped    the   giving    of    the 
bribe.     He  was  the  principa.1  intermedi- 
ary through  whom  the  bribing  was  nego- 
tiated and  carried  out,  and,    according  to 
the  prosecution  story,  had  even   received 
a  portion  of  the  bribe.     He   was,   there- 
fore, put  on  trial  as    a    co-accused    along 
with  the  applicant  and  remained  so  prac- 
tically throughout  the   major   period    of 
the    trial.     The     prosecution,    however, 
was  withdrawn  as   against   him   and    he 
was    examined    as    P.    W.       36.     So,    if 
the  withdrawal  under  such  circumstances 
had  any  effect  in  the  case,    the  least  con- 
sequence it  brought  about   was    to    rele- 
gate him  from  the  position   of    a   Go-ac- 
cused to  his  orginal   position    of    an  ac- 
complice who  had  for  all    practical    pur- 
poses  earned  complete   immunity  for  his 
participation  in  the  crime.    His  evidence 
under  such  circumstances  could  not  be  a 
piece  'of    independent    evidence    as  the 
Magistrate  erroneously  thinks. 

To  regard  the  testimony  of  one  aoooi:  - 
plice  as  corroborated  by  the  testimony  of 
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another  accomplice  is  to  hold  that  there 
is  corroboration  where  under  law  or  fact 
tbere  is  none  at  all.  In  any  case  it  is  no 
corroboration  by  independent  evidence  as 
required  by  law.  Unfortunately  the 
Sessions  Judge  does  not  purport  to  dis- 
cuss this  matter  anywhere  in  his  judg- 
ment. It  will  not,  therefore,  be  impro- 
per to  hold  that  even  the  learned  Ses- 
sions Judge  also  wholly  overlooked  the 
Accomplice  character  and  the  necessity 
for  corroboration  in  material  particulars 
to  make  the  accomplices  worthy  of  ciedit 
and  to  justify  the  legality  of  the  convic- 
tion based  thereon. 

Even  though  the  decisions  of  the 
Courts  below  are  faulty  in  this  respect, 
the  applicant  is  not  correct  in  saying 
that  the  conviction  is  based  solely  on 
the  evidence  of  an  accomplice  character. 
Having  been  invited  by  the  learned 
pleader  for  the  applicant  to  scrutinize 
the  evidence  for  myself  with  a  view  to 
find  out  whether  there  are  any  excep- 
tional circumstances  which  'showed  that 
the  conclusions  of  the  Magistrate  and  the 
Judge  were  perverse  and  unjustified  by 
the  evidence  on  record  I  took  the  oppor- 
tunity to  look  into  it  carefully  and  I 
have  come  to  the  conclusion  that  the 
evidence  of  the  accomplices  finds  ample 
independent  corroborative  support  from 
some  other  facts  held  proved  by  the  try- 
ing Magistrate  in  paras.  16  to  19  and  by 
the  Sessions  Judge  in  paras.  12  and 
13  of  their  respective  judgments.  These 
facts  rolafce  to  the  conduct  of  the  appli- 
cant after  the  occurrence  of  the  incident. 
His  withholding  of  the  report  about  the 
forest  offence  committed  on  18th  March 
1927,  for  practically  11  days,  the  sugges- 
tion that  overtures  were  made  to  bribe 
him  and  the  substitution  of  gun  (Ex.  A) 
for  Charm's  gun  (Ex.  B)  are  facts  which 
clearly  fix  the  applicant  with  guilty 
knowledge  and  point  to  a  deliberate  at- 
tempt on  his  part  to  twist  facts  and 
oonoeal  evidence  of  his  own  complicity. 
This  conduct  renders  the  story  of  the 
accomplices  highly  probable,  and  tends 
to  connect  the  accused  with  the  crime 
for  committing  which  he  has  been  con- 
victed. 

On  a  careful  consideration  of  the  evi- 
dence adduced  and  the  probabilities  of 
the  case,  I  see  no  reason  to  find  fault 
with  the  rest  of  the  manner  of  apprecia- 
tion which  is  to  be  found  in  the  judg- 
ments of  the  two  Courts  below.  I  see 


no  necessity  to  discuss  this  matter  of 
drawing  conclusions  from  evidence  any 
further.  I  am  not  also  prepared  to  hold 
that  from  the  mere  omission  of  the  prose- 
cution to  examine  or  adduce  evidence 
about  whose  non-production  of  the  appli- 
cant complains,  an  inference  the  ap- 
plicant's innocence  would  have,  at  all, 
been  deducible.  Being  satisfied  that 
there  is  independent  corroboration,  I  sus- 
tain the  conviction  and  decline  k  to  in- 
terfere. 

M.N./R  K.         Application  dismissed* 


A  I.  R    1929  Nagpur  219 

SUBHEDAB,   A.  J.  C. 

Chintaman—  Plaintiff — Appellant, 
v. 

Kisan  and  another — Defendants — Ees- 
pondents. 

Second  Appeal  No.  78-B  of  1928,  De- 
cided on  llth  March  1929,  against  the 
decree  of  First  Addl.  Dist.  Judge,  Akola* 
D/-  15th  October  1927,  in  Civil  Appeal 
No,  233  of  1927. 

(a)  Limitation    Act,    S.  14  —  Suit  returned 
for  presentation    to     proper  Court— Order  re- 
turning plaint  appealed    againit — Subsequent 
to  filing  appeal   but    before   its  decision  luifc 
presented    to    proper    Court — Time    required 
for  prosecution  of    appeal  subsequent  to  pre- 
sentation of  plaint  to  proper  Court  cannot  be- 
excluded. 

Where  a  plaint  is  returned  for  presentation 
to  proper  Court,  and  tbo  order  returning  the- 
plaint  is  appealed  against,  but  before  the  de- 
cision of  the  appeal  the  plaint  is  presented  to 
the  proper  Court,  the  ponod  required  for  the- 
prosecution  of  the  appeal  subsequent  to  the- 
presentation  of  the  plaint  to  the  proper  Court 
cannot  bejexcluded  under  S.  14,  aa  the  plain- 
tiff cannot  be  said  to  have  prosecuted  his  ap- 
peal in  good  faith.  [P  221  C  l] 

(b)  Limitation    Act,    S.  14— Suit  dismissed 
under  O.  9f  R.  2 — Time    covered    by    restora- 
tion  proceedings    cannot    be   excluded  while 
computing    limitation     for    suit    under    Civil 
P.  C..O.  9,  R.  4. 

Whore  ft  suit  is  dismissed  for  want  of  pro- 
secution under  0.  9,  R  2,  the  penodjcovered 
by  the  restoration  proceedings  cannot  bo  ex- 
cluded under  S.  14,  Lim.  Act,  while  computing 
limitation  for  a  suit  brought  under  O.  Uv  R.  4, 
for  the  causa  of  action  in  the  restoration  pro- 
ceedings is  not  the  same  as  that  in  the  sub- 
sequent suit,  nor  can  it  be  said  that  the  res- 
toration proceeding  failed  for  want  of  juris- 
diction.  [P  221  01] 

(c)  Limitation    Act,     S.  14— Suit  dismissed 
under  O.  9,  R,  2— If    fresh  suit  under  R.  4  i» 
brought,   S.  14,  Limitation  Act,  would  not  be- 
applicable— Civil  P.  C.,  Rr,  2  and  4. 

Where  a  suit  is  diamisaed  for  default  of  pro- 
secution under  O.  9,  R.  2,  and  a  fresh  cne  is 
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•brought  under  R.  4  of  the  Bftma  order,  S.  14, 
Litn.  Aob,  ia  nob  applicable  AB  the  prior  aaib 
failed  for  plainbifl's  negligence  In  prosecuting 
it  and  not  baoauae  of  defect  of  jurisdiction  or 
othar  cause  of  a  lika  nature  within  the  mean- 
ing of  S.  14.  6  W.  R.  184  (F.B.),  Foil. 

[P  231  C  2] 

M.  R.  Bobde — for  Appellant. 

D.  T.  Mangalmurti — for   Respondents. 

Judgment. —  The  admitted  facts  of 
the  cise  out  of  which  this  second  appeal 
arises  are  these:  On  9th  August  1924 
an  order  under  0  21,  R.  97,  Civil  P.  G 
was  pissed  against  the  plaintiff-appellant 
in  certain  execution  proceedings  Ho  ac- 
cordingly filed  a  suib  under  O  21,  U.  103 
ibid  on  23rd  October  1924  in  the  Court 
of  the  1st  Class  Subordinate  Judge  No.  2, 
Akola,  but  that  Court  on  16th  March 
1925  returned  the  plaint  for  presentation 
to  the  proper  Court  holding  that  it  had 
no  jurisdiction  in  the  matter.  The 
plaintiff  then  on  28th  April  1925,  pre- 
sented the  returned  plaint  in  the  Court 
of  the  2nd  Class  Subordinate  Judge  No.  3, 
Akola,  but  the  suit  was  dismissed  by 
that  Court  on  13th  August  1925  under 
O.  9,  R  2,  Civil  P.  C.  for  plaintiff's 
failure  to  pay  process  foes 

Before  the  presentation  of  the  plaint 
in  the  Court  of  the  2nd  Class  Subordi- 
nate Judge,  the  plaintiff  had,  on  llth 
March  1926,  filed  an  appeal  in  tha  Court 
of  the  District  Judge  against  the  order 
of  the  First  Class  Subordinate  Judge 
returning  the  plaint,  but  the  appeal 
WJLS  dismissed  on  merits  on  29th  July 
1926,  On  llth  September  1925  the 
plaintiff  started  proceedings  to  have  the 
dismissed  suit  restored  to  Hie,  but  they 
failed,  the  order  of  dismissal  of  the 
plaintiff's  application  for  restoration  be- 
ing passed  on  16th  February  1926. 

The  plaintiff,  therefore,  filel  afresh 
suit  in  the  Court  of  the  2nd  Class  Sub- 
ordinate Judge  No.  3,  Akola,  on  29th 
July  1926,  the  da,y  on  which  his  appeal 
against  the  order  returning  the  plaint 
was  rejected  by  the  District  Judge.  The 
defence  was  that  the  suit  was  barred  by 
limitation.  Both  the  two  lower  Courts 
have  held  the  suit  to  be  barred  by  time 
and  hence  the  plaintiff  has  come  up  to 
this  Court  in  second  appeal,  and  tho 
only  point  urgei  in  argument  is  that  the 
suit  should  be  held  to  be  ia  time.  I  am, 
however,  clearly  of  opinion  that  the 
Courts  below  have  taken  a  correct  view 
of  the  law  of  limitation  applicable  to 


tha   case  and   there   is   m  force  in  this 
second  appeal. 

It  would  be  convenient  to  reproduce 
S.  14  (1),  Lim.  Act,  as  the  decision  of 
the  case  depends  upon  a  correct  inter- 
pretation of  its  terms  and  their  proper  ap- 
plication to  the  facts  of  the  present  case: 

"In  computing  the  period  of  limitation  pre- 
scribed for  any  suit,  bho  time  during  which 
the  plaintiff  has  been  prosecuting  with  dua 
diligence  another  oivil  proceedings,  whether 
in  a  Court  of  first  instance  or  in  a  Court  of  ap- 
peal, against  the  defendant,  shall  be  excluded, 
where  the  proceeding  ia  founded  upon  the 
same  cause  of  action  and  is  prosecuted  in  good 
faith  ia  a  Court  which,  from  defect  of  juris- 
diction, or  other  causa  of  a  like  nature,  IB  uu- 
ablo  to  entertain  it." 

This  second  suit  is  based  on  the  same 
cause  of  action  as  the  first  one  and  it  is 
admitted  that  both  the  suits  fell  within 
the  purview  of  Art.  11A,  Sch.  1,  Li.n. 
Act  which  prescribes  a  period  of  one  year 
for  the  filing  of  such  suit  from  the  d,ito 
of  the  ordor  sought  to  be  chillenyal.  It 
is  also  admittel  tint  this  second  suit 
was  filed  after  a  little  less  than  2  years 
from  the  date  of  the  aforesaid  order 
passed  in  execution  proceedings,  and  the 
plaintiff,  therefore,  claims  undor  the  pro- 
visions of  S.  14,  Lim,  Act,  exclusion  of 
the  following  periods  so  as  to  bring  the 
suit  within  limitation  . 

(1)  from    23rd         The  time    the  first  plaint 
October    1021    to     romdinod    in    the    Court    of 
IGbh  March  1925.     Sub-Judge,  1st  Class. 

(2)  Prom  llth         Tha  time  required  for  tha 
March     I92fi     to     disposal     of   his    appeal    ia 
2Jbh  July  1926.        the    Court    of   the   District 

Judge  against  tho  order  of 
tha  Sub-Judge,  1st  Class,  re- 
turning the  plaint. 

(3)  From  llth        The   poriod   taken   up  by 
September     1925    the  proceedings  for  roabora- 
to  16th  .February     tion  of  the  suit. 

192G. 

The  lower  appellate  Court  has  allow- 
ed the  plaintiff  tho  period  from  23rd 
October  1924  to  28th  April  1925  and 
disallowed  the  rest,  on  the  ground  that 
after  the  plaint  was  again  presented  in 
the  Court  of  tho  2nd  Class  Subordinate 
Judge,  the  proceedings  in  connexion 
with  the  appeal  before  the  District 
Judge,  or  those  relating  to  restoration  of 
the  dismissed  suit  to  file  before  the  first 
Court,  could  not  be  considered  to  have 
been  prosecuted  bona  fide  and  with  due 
diligence  and  that  they  did  not  fail  for 
want  of  jurisdiction  in  the  Court  which 
disposed  of  them. 

It  is  contended  here  .that  the  proceed- 
ings in  appeal  before  the  District  Judga 
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that  continued  on  after  the  presentation 
af  the  plaint  in  Court  of  the  2nd  Olaas 
3ubordinate  Judge  until  disposal  of  the 
ippeal  (the  period  between  28th  April 
L925  to  29th  July  1926)  must  be  held  to 
be  "civil  proceeding"  whithin  bhe  mean- 
ing of  S.  14  (1),  Lira,  Act,  and  because 
bhe  plaintiff  bona  fide  prosecuted  his  ap- 
peal, thinking  that  the  order  of  the  re- 
turn  of  the  plaint  which  was  appealed 
against  was  wrong  all  this  time  should 
not  run  against  him.  It  is  nob  possible 
to  accede  to  this  contention  It  is  clear 
that  when  he  filed  the  plaint  in  the  pro- 
per Court  on  28fch  April  1925,  the  plain- 
biff  must  be  deemed  to  have  accepted  the 
lecision  of  the  1st  Class  Subordinate 
Judge  as  correct,  and  thereafter  he  could 
not  be  said  to  have  prosecuted  his  appeal 
before  the  District  Judge  in  good  faith  as 
required  by  the  section 

It  was  further  argued  that  the  restora- 
tion proceedings   must  (also    be    taken  to 
fall  in  the  category  of    "civil  proceeding" 
of  S.  14,   Dim    Act,   or  at   any  rate  that 
they  were  a   continuation   of  the  original 
suib  and,  therefore,  the   time  occupied  in 
their  prosecution  should  also  be  excluded 
It  is   impossible   bo   accede   to  this  con- 
bention   as   well.     In  the   first  place  bhe 
restoration  proceedings   were  not  founded 
upon  the  same  cause   of  action  as  the  sub- 
sequent  suit—  there  cause   of    action  ad- 
mittedly was  the  dismissal   of  the  previ- 
ous suit   under  0    9,    R.   2,  Civil  P,  C  , 
while   that   for   the  second   suib  was  the 
illeged  wrong  order  in  the  execution  pro- 
jceedings  passed  under  0.  21,  B  97,  Civil 
P.  C      In   the  next   place  ib  could  not  be 
Isaid  that  because   an  alleged  wrong  order 
was  passed  by  the   Courb    the  resboration 
proceedings   failed    for   wanb  of  jurisdic- 
tion or  obhsr  cause  of  a  like  nabure  wibh- 
lin  the  meaning  of  S.  14,  Lim.  Acb. 

The  learned  advocate  for  bhe  appel- 
lanb  has  broughb  to  my  notice  certain  ob- 
servations of  Mr  Rustomji  which  appear 
at  p.  138  of  his  Law  of  Limitation,  4th 
Edition,  under  the  heading  "Other  cause 
of  a  like  nature"—  secbion  applied,"  bub 

I  fail   to  see   their   applicability   to   tho 
facts   of   the  present  cu.se.     The  learned 
author  himself  doubts    the  correctness  of 
the  decision   in   the   case  of  Po  Nyan  v 
Muthu  Karapan  Chetty  (l). 

On   the  contrary   under  the    heading 

II  'Other  cause  of  a  like  nature1—  section 
applied,"  the  sarne^arned_authorjtates 


that  failure  of  a  suit,   on  the  ground  that 
it  is  not  maintainable  or  that  it  discloses 
no  oause  of  action  or  is  premature,  would 
not  come   within    the  purview    cf  S.  14, 
Lim    Act,   because   in   each  of  such  oases 
bhe  suit  fails  not  for  want  of  jurisdiction, 
but  because  it   is  misconceived.     Where 
a  suit  is  dismissed  for  default  of  prosecu- 
tion under    0.  9,   R  2,  Civil  P.  C.,  and  a 
fresh  one   is    brought    under   R,  4  of  the 
same  order,    S.  14,  Lim     Acb,   is  nob  ap- 
plicable  as     bhe   prior     suit    failed    for 
plaintiff's   negligence  in   prosecuting   it, I 
and  nob  because   of  defecb  of  jurisdiction! 
or  other  cause  of  a  like  nature  within  the! 
meaning   of   S.    14,    ibid-:    vide  Chunder 
Madhab   Chakerbutty   v.  Ramcoomar  (2) 
Even  if  tho  contention  of  tho  learned    ad- 
vocate for  bhe  appellant    be  accepted  that 
bhe  restoration    proceedings    wore    a  con- 
tinuation of  bhe   suit    which  was  dismis- 
sed   for   default,   the   plainbitf    is   out  of 
time  according    to    the  interprebabion  put 
upon  bhe  provisions  of  S  14,  Lim.  Acb,  by 
the   Full   Bench   of  the  Calcutta   Higb 
Court    in    tho   ca.se   ]usb   cited  and  with 
which    I   agree.     For   the   reasons  given- 
above  I  hold  that  the  question  of  limita- 
tion arising  in    bhis  case  was  rightly  de- 
cided by  the  Courts  bolow  and  the  plain- 
tiff's suit  was   barred    by  time.     The  ap- 
poal  fails  and  is  dismissed  with  costs 
S  N  /R  K.  Appeal  dismissed. 


(i)  [wia]  e 


_ 
^u  i,  o.  437. 


(1)  6  W.  H.  184  (F.B.), 
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MAGNATE,  A.  J.  C 
Sitaram  and  others — Appellants. 

v 

Mulchand— Respondent 
Second  Appeal  No.  345-B  of  1927,  De- 
cided on  5th  November  1928,  against 
decree  of  Addl.  Dist.  Judge,  Amraoti, 
D/-  31st  October  1927,  in  Civil  Appeal 
No  44  of  1927 

Evidence  Act,  S.  115 — Minor  at  the  time  of 
•ale  of  property  by  his  guardian  signing  let- 
ter stating  that  necessity  for  sale  existed  — 
Purchaser's  object  in  taking  letter  being  to 
prevent  minor  from  bringing  suit  to  set 
aside  sale— Minor  in  suit  for  possession  of 
properly,  is  not  estopped  from  denying  that 
necessity  for  sale  existed. 

Where  a!;  the  bima  of  sals  of  property  by  a 
guardian  of  a  minor,  the  latter  signed  a  let- 
tor  which  stated  in  detail  that  necessity  for 
sale  existed  and  whore  tho  object  of  taking 
the  letter  from  the  minor  was  not  to  assure 
the  vendee  that  necessity  existed  but  was  to 
prevent  the  minor  from  bringing  a  suit  to  set 
aside  the  sale,  tho  minor  in  a  suit  for  posses- 
sion of  property  is  not  estopped  from  denying 
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the  existence  of  legal  necessity  aa  he  ia  not 
shown  bo  have  caused  or  permitted  the  ven- 
<lea  to  behova  that  iiaosaaity  existed. 

[P  222  G  1] 

M.  n.  Ni yogi —tor  Appellants. 
W.  13.  Pendharkar — for  Respondent 
Judgment.  —  The  plaintiff-respon- 
dent in  this  Court  sued  for  possession  of 
u  field  which  his  guardian  during  his 
minority  has  sold  to  the  appellants.  At 
the  time  of  the  sale  the  respondent  then 
a  minor  signed  a  letter  which  stated  in 
detail  that  necessity  for  the  sale  existed. 
It  is  urged  before  me  that  the  respon- 
dent wag  estopped  from  denying  the 
existence  of  legal  necessity  and  benefit. 
It  seems  sufficient. to  say  thut  the  minor 
respondent  is  not  shown  to  have  caused 
or  permitted  the  vendee  to  believe  that 
necessity  existed.  The  apparent  object 
of  taking  the  letter  from  the  boy  was 
not  to  assure  tho  vendee  that  necessity 
existed  but  was  to  prevent  the  boy  from 
bringing  a  suit  to  set  aside  the  sale 
S.  115,  Evidence  Act,  then  has  no  ap- 
plication This  ground  therefore,  fails. 
It  is  next  urged  that  necessity  did  exist. 
This  is  a  question  of  fact  and  I  see  no 
reason  to  disagree  with  the  finding  of 
the  lower  appellate  Court.  The  fact  that 
the  field  sold  brought  in  little  income 
is  not  material.  Had  it  not  boon  sold 
it  would  have  remained  in  tho  posses- 
sion of  the  plaintilf.  The  cash  consi- 
deration is  not  shown  to  have  been  ex- 
ponded  for  the  benefit  of  the  plaintiff 
or  to  have  remained  intact  until  he  came 
of  age  The  appeal,  therefore,  fails  and 
is  dismissed.  Costs  on  appellants. 
P.N  /U.K.  Appeal  dismissed. 

A.  I.R.  1929   Nagpur  222] 

KINKHEDE,  A  J.  C 
Lodya  Mahar — Accused — Appellant 

v. 
Emperoj — Opposite  Party. 

Criminal  Appeal  No  52-B  of  1928, 
Decided  on  25th  October  19148,  against 
judgment  of  Second  AddL  Sess.  Judge, 
Akola,  D/-  19th  July  1928,  in  Sessions 
Trial  No.  8  of  1928. 

Evidence  Act,  S.  133  —  Comminion  of 
dacoity — Evidence  of  approver  against  ac- 
cuied  person— Corroborative  evidence  con- 
•  lifting  of  person  saying  he  identified 
accused  when  they  committed  dacoity 
but  omitting  to  mention  dacoits  by  names  in 
first  information  report— There  is  no  cor- 
roborative evidence  which  connects  or  tends 
to  connect  accused  persons  with  crime. 

Where  a  dacoity     was   committed    and   the 


evidence  against;  the  accused  persons  WAI 
that  of  an  approver  and  the  corroborative 
evidence  consisted  of  a  witness  who  said  ho 
identified  certain  accused  persons  when  they 
committed  the  dacoity  but  omitted  to  men- 
tion bbe  dacoita  by  their  names  in  the  first 
information  report,  such  omission  is  a  dis- 
qualifying circumstance  for  accepting  his  evi- 
dence on  tho  point  of  identification  and  there 
is  absolutely  no  corroborative  evidence  .which 
connects  or  toads  to  connect  the  accused 
persons  with  the  crime  6  Bom.  L.  R.  113  ;  8 
All.  306  ;  A.  I.  R.  1921  Nag.  39',  A.  I.  R.  1932 
Nay.  172  ;  A.  I.  R.  1925  Nag.  78,  RcL  on.\  R. 
v.  B&skcrvil,  (1916)  2  K.  B.  658.  Ref. 

[P  223  G  2,  P  221  C  1] 

G.  V.Deshmukh — for  Appellant. 

G.  P.  Dick — for  bhe  Grown. 

Judgment. — The  judgment  ia  this  ap- 
peal will  also  dispose  of  Criminal  Appeals 
Noa.  53-B,  54-B,  55-B,  56-B,  and  57-B 
of  1928.  That  on  2Lsb  February  1928, 
a  dacoity  was  committed  by  a  party  of 
certain  dacoits  amongst  whom  wore 
approver  Banshya  (P.  W.  17),  the 
confessing  accused  5  Surya  and  the 
accused  7  Mahadya  who  has  not  ap- 
pealed, is  undisputable.  The  question! 
however,  is  whether  the  six  appellants 
were  also  members  of  that  gang  of 
dacoits  and  whether  any  guilt  has  been 
legally  brought  home  to  them  by  any 
reliable  evidence  on  record.  This  must 
depend  mainly  upon  the  evidence  of 
identification  Kaluram  (P.  W.  13) 
and  Nandram  (P.  W.  14)  are  on  the 
point  of  identification.  Prosecution 
witness  13  said  he  identified  accused 
Eupya  3,  Tukia  accused  4  and  Lodya 
accused  2  at  the  time  when  they 
committed  the  dacoity.  Prosecution 
witness  14's  evidence  is  of  no  avail 
as  he  identifies  only  Banshya  the  ap- 
prover and  none  else.  Bhagirath's 
(P.  W.  16)  evidence,  which  is  in- 
direct, only  shows  that  he  struck  one  of 
the  dacoits  ;  that  dacoit  can  on  the  evi- 
dence of  P.  W.  1  be  said  to  be  the 
confessing  accused  Surya.  So  the  evidence 
of  P  W.  14  and  P.  W.  16  does 
not  advance  tho  case  against  the  appel- 
lants at  all.  However  strong  the  corro- 
boration  which  the  evidence  of  P.  W. 
10  and  P.  W.  11  lends  to  the  evi- 
dence of  the  approver  Banshya  may 
be,  that  is  only  as  regards  Mahadya 
accused  7  and  Surya  accused  5  and  not 
about  the  present  6  appellants.  The 
omission  on  the  part  of  P.  W.  13  to 
mention  the  daooits  by  their  names 
in  the  first  information  report  (Ex. 
P.  6)  and  Ex.  P.  7  has  been  rightly  held 
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to  be  a  disqualifying  circumstance  for 
rejecting  his  evidence  on  the  point  of 
identification.  Otherwise  why  should 
there  have  been  seven  days'  delay  in 
arresting  these  appellants  ?  Thus  there 
is  no  reliable  evidence  against  the  6  ap- 
pellants except  that  of  the  approver. 
But  it  is  urged  on  behalf  of  the  appel- 
lants that  the  very  circumstance  which 
induced  the  learned  Sessions  Judge  to 
disbelieve  the  approver  Banshya  so  far  as 
Tank i a  accused  was  concerned,  ought  to 
have  weighed  with  him  also  for  dis- 
carding his  testimony  even  a  against 
Iiinkia's  relations.  It  is  amply  proved 
in  the  ciae  by  the  evidence  on  record 
that  Ta,nkia  is  related  to  the  rest  of  the 
accused  except  Surya.  I  think  there  is 
much  force  in  this  contention.  Banahya 
bad  a  motive  in  bringing  Tankia  into 
trouble  naturally,  he  took  this  oppor- 
tunity of  impleading  him  as  one  of 
liis  own  associates.  But,  the  story 
would,  on  the  face  of  it  be  un- 
likely, unless  he  introduced  into  it 
alement  of  plausibility.  This  he  did  by 
placing  Tankia  in  a  group  of  his  own  re- 
lations and  trying  to  make  out  that  the 
whole  gang  consisted  of  Tankia  and  his 
relations  besides,  Surya,  Mahaiya  and 
himself.  But  this,  on  the  face  of  it,  made 
the  combination  highly  impiobable  as  it 
was  not  expected  that  Tankia  and  his  re- 
lations would  take  their  enemy  in  their 
Dwn  cimp  and  thus  betray  all  their 
plans  and  accomplishments  Viewed  in 
the  light  of  this  improbability,  it  was 
unsafe  to  base  the  conviction  of  the  ap- 
pellants on  the  evidence  of  Banshya  with- 
out any  independent  corroboration  in 
material  particulars  in  respect  of  each  of 
them. 

In  deciding  a  criminal  case  with  refer- 
ance  to  the  evidence  of  an  accomplice  the 
Court  must  take  into  consideration 
the  maxim  that  it  is  unsafe  to  convict 
a  person  upon  the  evidence  of  an  accom- 
plice unless  he  is  corroborated  in  ma- 
terial particulars  both  as  to  the  circum- 
stances of  the  offence  and  the  identity  of 
the  persons,  whom  he  implicates  :  per 
Aston,  J  ,  in  Emperor  v.  Hanmunt  (l). 
The  corroboration  ought  to  consist  of 
some  circumstance  that  affects  the  iden- 
tity of  the  person  accused.  A  man  who 
bag  been  guilty  of  a  crime  himself  will 
always  be  able  to  relate  the  facts  of  the 
oa.se,  and  if  the  oonnrmation  be  only  o{ 

(0   U904]  6  Bom,  L,R, "443. 


the  truth  of  that  history,  without  identi- 
fying the  persons,  that  is  no  oorrobor- 
ation  at  all  :  Queen  Empress  v.  Bam 
Sarup  (2).  When  several  persona  are 
indicated  and  the  evidence  cf  the  accom- 
plice is  confirmed  as  to  some  only  and 
not  as  to  others,  the  Court  ought,  as  a 
general  rule,  to  acquit  those  against* 
whom  there  is  no  corroboration  :  cf.  \ 
Queen-Empress  v.  Ram  Sarup  (2)  where 
the  Allahabad  High  Court  set  aside  the 
conviction  based  on  the  uncorroborated 
evidence  of  an  approver  The  following 
observations  at  p  119  of  17  Nay.  L.  R. 
in  Gooinda  v.  Emperor  (3)  clearly  show 
that  this  Court  also  does  not  disagree 
with  the  Allahabad  High  Court  in  regard 
to  this  indispensable  condition  of  a  cor- 
roborating piece  of  evidence  : 

"Wo  are  in  agreement  with  the  view  that  BO 
long  as  there  is  no  corroboration  by  indepen- 
dent evidence  i  f yarding  a  particular  accused, 
bhe  evidence  may  be  termed  uncorroborated 
evidence  of  a-coomplicds." 

I  have  underlined  (italicized)  the  words 
regarding  a  particular  accused'  as  of  the 
greatest  importance  in  such  cases. 

Kisan  Raghiiji  v.  Emperor  (4),  which 
Kotval,  A  J.  C.,  decided  following  the 
latest  English  ruling  of  of  Lord  Beading, 
C.  J.,  R.  v,  Baskerville  (5),  quotes  the  fol- 
lowing observation  : 

"Evidence  in  corroboration  must  be  inde- 
pendent testimony  which  affects  the  accused 
by  connecting  or  tending  to  connect  him  with 
the  crime.  In  other  words,  it  must  be  evi- 
dence which  implicates  him,  that  ia,  which 
confirms  in  some  material  particular  not  only 
the  evidence  that  the  crime  has  been  com- 
mitted, bub  also  that  tha  prisoner  committed 
it,  Corroborative  evidence  IB  evidence  which 
shows  or  tends  to  show  tbat  the  story  of  the 
accomplice  that  the  accused  committed  the 
crima  is  true,  not  merely  that  the  crime  has 
been  committed,  but  that  it  was  committed  by 
the  accused.  Tha  corroboration  noed  not  bo 
direct  evidence  that  the  accused  committed 
the  crime  ,  it  is  sufficient  if  it  is  merely  cir- 
cumstantial evidence  of  his  connexion  with 
the  crime." 

Judging  the  evidence  on  record  by  the 
teat  laid  down  above,  I  find  that  there  is' 
absolutely  no  corroborative  evidence! 
which  connects  or  tends  to  connect  the! 
appellants  with  the  crime.  The  Sessions 
Judge  simply  looked  to  corroboration  of 
the  fact  tint  that  the  crime  was  corn- 
mitted,  but  fai led Jjo_apprejna te  t he_ne^ ' 

(2     [1885]  8  All.  303^(1885)  A.W.N   311. 

3  A  l.B.  1921  Nag.  39—17  N.L.R.  113. 

4  A.I. R.  1922  Nag.  172, 

5  [1916]    2   K.B.    658=80   LJ    K.B,  28=60 
S.J   696=2-i  Cox.  C.O.  521-80  J,P.  446= 
115  L.T,  453. 
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oessity  of  finding  out  oorroboration 
which  connected  or  tended  to  connect 
aaoh  of  the  appellants  with  the  crime. 
The  evidence  on  record,  therefore,  falls 
short  of  the  degree  and  nature  of  oorro- 
boration required  under  law  for  the  con- 
viction of  the  appellants.  Moreover,  the 
approver  stands  self-condemned  in  a 
major  portion  of  his  evidence  as  the 
lower  Court's  own  conclusion  as  regards 
the  innocence  of  Tankia  shows.  The  fore- 
most essential  condition  even  according 
to  Govinda  v.  Emperor  (3),  and  other 
cases  such  as  Sheroo  v.  Emperor  (G)  by  a 
Bench  of  Kotval,  A.  J.  C  ,  and  myself  is 
that  the  approver's  statement  must  be  a 
trustworthy  statement  A  mere  reading 
of  the  deposition  of  Banshya  (P.  W.  17) 
clearly  shows  that  he  is  a.  self  con- 
domned  liar  ;  ho  is  not  at  all  worthy  of 
credit.  Under  these  circumstances  I  have 
no  other  alternative  but  to  allow  the  ap- 
peals and  acquit  all  the  six  appellants 
and  set  them  at  liberty. 
__  P  N./R^K  Appeals  allowed. 

(6)  AJLR.  1925~N*g,  78. 
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KINKHEDE,  A.  J.  C. 
Lataji — Defendant — Appellant. 

v. 

Krishna]  i — Plaintiff — Respondent. 
Second  Appeal  No  152-B  of  1927,  De- 
cided on  25th  October  1929,  against 
decree  of  First  Add  I.  Dist  Judge,  Akola, 
D/-  28th  February  1927,  in  Civil  Appeal 
No.  204  of  1926. 

(a)  Pre-emption — Mere    agreement     to    re- 
convey  properly    creates    no    interest  in  pro- 
perty and  does  not  by    itself  take  away  right 
of  pre-emption. 

A  mere  ageement  to  rcronvey  fcha  property 
imports  a  personal  contract  and  affects  or 
creates  no  interest  in  property,  nor  does  the 
agreement  run  with  fcho  Uud  and  it  does  not 
by  itielf  defeat  the  right  of  pro-cmption.  30 
Mad.  462,  Rcl.  on.  [P  22i  C  2J 

(b)  Berar    Land    Revenue   Code,    S.  205— 
Right  of    pre-emption    is  not  loit    cm  re  sale 
of  property  either  to  vendor  or  to  stranger. 

A  person's  right  of  pre-emption  being  pre- 
sumably a  right  of  substitution  cannot  bj 
taken  away  by  any  transaction  reconveying 
the  property  oither  to  tb9  vendor  or  bo  the 
stranger  whether  the  reconveyance  takes 
placo  before  suit  or  after  suit  or  decree  2 
N.  L.  R.  100;  5  JV.  L.  R.  136,  Rcl.  on. 

[P  221  G  2] 

N.  G.  Base—tor  Appellant. 

M.  B.  Bobde — for  Respondent. 

Judgment.  —  This  second  appeal 
arises  out  of  a  suit  for  pre-emption.  The 
plaintiff's  oase  was  decreed  against  the 


defendant  in  the  lower  appellate  Court, 
though  the  same  was  dismissed  in  the 
first  Court.  Hence  this  second  appeal 
by  the  defendant.  The  finding  of  the 
lower  appellate  Court  to  the  effect  thai 
the  defendant  was  not  a  co-occupant  at 
the  date  of  his  purchase  must  stand  in 
the  absence  of  any  evidence  to  the  con- 
trary. So  the  plaintiff's  suit  could  not 
be  thrown  out  on  that  ground  alone 
The  next  point  was  whether  the  circum- 
stance that  the  contract  of  sale  to  de- 
fendant wig  accompanied  by  a  covenant 
for  re-sale  to  the  vendor  makes  the  sale 
J.  mortgage  The  agreement,  dated  7th 
July  1921,  Ex.  D-3.  is  absolute  in  its 
terms,  so  is  the  sale-deed.  1,  therefore, 
think  that  a  mere  agreement  to  reozm- 
vey  the  property  imports  a  personal  con- 
tract and  affects  or  creates  no  interest  in 
property,  nor  does  the  agreement  or  co- 
venant run  with  the  land;-  Avida  Chara- 
mudi  v.  Marnboyina  Raghavulu  (l). 
The  question,  however,  still  remains 
what  is  the  effect  of  a  reconveyance  be- 
fore tho  suit  for  prc  eaapbion  is  filed.  I 
think  the  oise  in  Ganpatsa  v.  Jooma- 
bai  (2)  and  Raijai  v.  Irbhan  (3)  allirm 
the  proposition  that  the  plaintiff's  right 
of  pre-emption  being  presumably  a  right 
ot  substitution,  ca,nnot  be  taken  away 
by  any  transaction  reconveyiog  the  pro- 
perty either  to  the  vendor  or  to  the 
stranger,  whether  the  reconveyance 
takes  place  before  suit  or  after  suit  or 
decree.  I  thing  the  provisions  of  S.  205, 
Berar  Land  Revenue  Code  do  not  lay 
down  thut  the  right  of  pre-emption 
will  be  lost  on  resale  of  the  property 
to  tho  vendor  himself  A  right  of  suit 
once  acquired  will  not  ordinarily  bo 
lost  except  by  lapse  of  limitation  or 
by  abandonment  express  or  implied, 
much  'less  could  tho  -vendor  and  the 
vendee  by  a  private  treaty  between 
themselves  prejudice  the  pre-emptor's 
right  by  a  transaction  to  which  the  pre- 
empt or  is  not  a  party. 

No  attempt  is  made  before  me  to  con- 
test the  decree  on  the  ground  of  the  price 
for  pre-emption. 

The  appeal  fails  and  is  dismissed  with 
costs 

P.N./R-K-  Appeal  dismissed. 


(1)  [1915]  39  Mad.  462=28   M.  L.  J.  471j=23 
I,  C.  871=(1915)  M.  W.  N.  596. 

(2)  1 1906]  2N,  L,  R.  150. 

(3)  [1903J   5  N.  L,  B.  136=3  I.  0.  923. 
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STAPLES,  A.  J.  0. 

Bhagwctntmo  and  others — Plaintiffs — 
Appellants. 

v. 

Subhkaran — Defendant — Respondent. 

Second  Appeal  No.  628  of  1927,  Deci- 
ded on  29th  September  1928,  from  dec- 
fee  of  Dist.  Judge,  Hoahangabad,  D/- 
29th  August  1927. 

Transfer  of  Property  Act,  S.  70— Sir  land 
mortgaged  to  one  mortgagee  and  then  to 
another — Second  mortgagee  foreclosing  it 
and  mortgagor  aurrendering  his  occupancy 
rights  which  he  retained  under  law — Second 
mortgagee  stands  at  mortgagor  to  first 
mortgagee  and  as  landlord  to  original  mort- 
gagor and  10  when  occupancy  rights  are 
surrendered  to  him,  it  is  ordinary  surren- 
der by  tenant  during  continuance  of  first 
mortgage  and  so  accretion  to  mortgage — 
Landlord  and  Tenant. 

A  subsequent  mortgagee  who  has  foreclosed, 
itepg  into  the  shoes  of  tho  mortgagor  and 
stands  in  the  aarao  relation  to  the  prior  mort- 
gagee as  the  original  mortgagor. 

Where  sir  land  was  mortgaged  firat  to  one 
mortgagee  and  then  to  another  and  where 
second  mortgagee  foreclosed  tho  land,  he  ia 
in  the  position  of  a  mortgagor  to  the  first 
mortgagee  and  is  also  in  tho  position  of  a 
landlord  to  the  original  mortgagee  inas- 
much as  the  original  mortgagor  still  re- 
tains under  the  law  the  right  of  an  oocu- 
pancy!tonant  in  the  land  and  so  where  the 
oiiginal  mortgagor  surrendered  his  occupancy 
rights  in  the  land  to  tho  second  mortgagee, 
it  is  an  ordinary  surrender  by  a  tenant 
during  the  continuance  of  the  mortgage  of 
tho  first  mortgagee  and  therefore  an  accretion 
to  the  mortgage,  so  if  the  first  mortgagee  ob- 
tains a  final  decree  for  foreclosure  and  sues 
for  possession  of  the  field,  he  ia  entitled  to 
a  decree.  14  N.  L.  R.  133,  Appl.'.Sl  AIL.  390  and 
A.  I.  R.  1921  Mad.  627,  Dist.  [P  226  G  2] 

A.  F.  Wazalwar — for  Appellants. 

V.  Bose  and  M .  B.  Niyogi — for  Bes- 
pondent. 

Judgment. — This  appeal  arises  out 
of  a  suit  for  possession  of  a  field  in 
mouza  Dhondwada  in  the  Betul  District, 
A  decree  for  possession  was  granted  hi 
the  trial  Court,  but  on  appeal  by  the 
second  defendant  the  District  Judge  set 
aside  the  decree  and  dismissed  the  suit. 
The  plaintiffs  have,  therefore,  preferred 
a  second  appeal.  The  field  in  suit 
No.  131  in  raouza  Dhondwada,  is  now  re- 
corded as  an  occupancy  field,  but  it  was 
originally  part  of  the  sir  land.  The 
Tillage  belonged  to  Baliram  and  Krish- 
na] i.  They  mortgaged  it  to  the  plain- 
tinVpredeoessor  in  1915  and  in  1917 
they  again  mortgaged  it  to  Manakchand, 
1929  N/29 


father  of  defendant  1  Kasturchand. 
In  1923  the  plaintiffs  sued  upon  their 
mortgage,  and  imp  leaded  Kasturchand 
as  a  puisne  mortgagee.  In  the  same 
year,  Kasturchand  also  sued  upon  his 
mortgage,  but  did  not  make  the  plaintiffs 
parties  to  the  suit.  On  30th  November 
1923  the  plaintiffs  obtained  a  prelimi- 
nary decree  for  foreclosure,  and  on  17th 
June  1924  they  applied  for  a  final  decree. 
In  the  meantime,  however,  Kasturchand 
had  obtained  a  final  decree  on  24th  June 
and  on  21st  July  1924  Baliram  and 
Krishnaji  surrendered  their  occupancy 
rights  in  the  sir  land  to 'Kasturchand  in 
consideration  of  Ks  950  in  cash  and  an 
old  debt  of  Rg  750.  On  25th  July 
Kasturchand  applied  for  time  to  pay  off 
the  plaintiff's  decree  and  on  6th  August 
the  Court  granted  him  time  up  to  26th 
August  On  9th  August  Kasturchand 
granted  a  lease  of  the  field  to  defendant 
2  Subhkaran  Kasturchand,  however, 
failed  to  pay  the  amount  of  the  plain- 
tiffs' decree,  and  on  30th  August  the 
decree  in  favour  of  the  plaintiffs  was 
made  absolute  Tho  plaintiffs  filed  their 
suit  for  possession  of  the  field  on  6th 
May  1925  claiming  that  the  surrender 
of  the  fields  by  Bali  ram  and  Kriahnaji 
during  the  pendency  of  the  proceedings 
for  making  their  decree  absolute  was  an 
accretion  to  the  mortgaged  property,  of 
which  they  were  the  prior  mortgagees, 
and  that,  therefore,  it  passed  to  them 
along  with  the  village  under  their  fore- 
closure decree. 

After  defendant  2  Subhkaran  had  been 
impleaded,  the  plaintiffs  contended  that 
the  lease  of  Wie  field  by  Kasturchand  in 
favour  of  Subhkaran  was  nominal  and 
without  consideration  and  was  executed 
only  to  save  the  land  from  falling  into 
their  hands.  The  trial  Court  held  that  the 
field  surrendered  was  an  accretion  to  the 
mortgaged  property  and  the  plaintiffs 
were  entitled  to  possession  and  further 
that  the  lease  was  nominal,  bogus  and 
fraudulent.  The  finding  as  regards  the 
lease  was  upheld  by  the  lower  appellate 
Court,  but  it  was  held  that  the  field  in 
suit  was  not  an  accretion  to  the  mort- 
gaged property  and  therefore  the  plain- 
tiffs were  not  entitled  to  it  by  virtue 
of  their  decree,  or,  if  they  were  entitled 
they  could  only  obtain  possession  on 
payment  of  the  cost  of  the  acquisition. 
The  plaintiffs1  claim  was,  therefore, 
dismissed. 
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Tha  question  about  the  field  ia  salt 
being  ao  accretion  to  the  mortgage!  pro- 
perty was  considered  somewhat  briefly 
by  the  trial  Court  in  para,.  10  of  the 
judgment  on  a  finding  on  issue  4,  but 
I  am  of  opinion  that  the  view  taken  by 
the  Court  is  correct.  The  lower  appel- 
late Court  has  'considered  the  matter  at 
considerable  length  in  para  9.  2  and  3  of 
the  judgment,  but  I  am  not  impressed  by 
the  Judge's  reasoning.  The  reasoning  in 
para,  2  seems  to  me  to  be  somewhat  ob- 
scure and  the  last  part  of  para.  3  seems 
to  me  to  be  totally  wrong.  The  lower 
appellate  Court  too  his,  I  think,  mis- 
understood the  ruling  in  Shri  Ganesh 
v,  P and u rang  (I),  and  I  would  quote  a 
passage  out  of  that  ruling  which,  I  think, 
governs  the  present  case:. 

"  The  learned  ploidor  for  the  appellant 
argues  that  bhara  wag  no  acooaaion,  since  at 
the  date  of  the  mortgage,  and  even  at  the  date 
of  the  institution  of  tho  suit  for  foreclosure, 
the  fields  wore  occupancy  fields,  and  at  tho 
date  of  the  decree  they  wore  occupancy  fields, 
if  the  loaso  of  1903  be  uphold,  so  that  tli3 
mortgagee  in  spito  of  tho  leaso  has  got  oxaobly 
what  was  mortgaged  to  him.  This  is  not  in 
my  view  the  correct  aspect  in  which  tho  ques- 
tion should  be  regarded.  If  it  had  nob  bean 
for  the  lease  tho  mortgagee  would  undoub- 
tedly by  hia  decree  have  had  the  right  to 
take  the  fiolla  as  khudkaaht  fields  over  which 
he  as  malguzar  had  tho  right  of  cultivation, 
And  the  sole  question  ia  whether  tha  loase  ad- 
versely affected  tho  rights  of  the  new  mal- 
guzar. The  lease,  it  upheld,  would  have  tha 
effect  of  his  getting  less  by  the  decree  than 
he  otherwise  would  have  got." 

It  is  true  that  in  the  present  case  the 
field  in  suit  was  not  an  occupancy  field 
at  the  date  of  their  mortgage,  but  it  be- 
came an  occupancy  field  when  Kistur- 
chand  foreclosed  and  claimed  a  final 
decree.  Knsturchand  was  the  malguzir 
of  the  village  and  the  mortgagors  Bali- 
ram  and  Krishna]!  then  became  occu- 
pancy tenants  of  what  was  formerly  sir 
land.  They  could  then,  as  any  other 
occupancy  tenant,  make  a  surrender  in 
favour  of  the  malguzir  and  that  they 
actually  did  do  on  2Lst  July  for  a  con- 
sideration of  Rs.  950  in  cash  and  an  old 
debt  of  Us.  750,  as  already  stated,  I 
oannot  agree  with  the  lower  appellate 
Court  in  holding  that  where  the  culti- 
vating right  (that  is,  the  occupancy  right 
io  what  wag  formerly  sir  land)  becomes 
a  distinct  entity  as  a  creature  of  the 
foreclosure  its  acquisition  by  a  surrender 
in  favour  of  a  puisne  mortgagee  who  be- 

(I)  [1918]   14  N.   L.    R.  133  (135)^=40   I.    0. 
762. 
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comes  a  proprietor  in  the  interval  should 
be  treated  on  a  different  footing.  Nor 
am  I  pressed  by  the  argument  that  S.  70, 
T.  P.  Aat,  ;does  not  apply  as  between  a 
prior  and  subsequent  mortgagees.  A 
subsequent  mDrtgagee  who  has  fore- 
closed steps  into  the  shoes  oE  the  mort 
gagor  and  stands  in  the  same  relation  to 
the  prior  mortgagee  as  the  original  mort 
gagor  did.  The  subsequent  mortgagee 
Kisturchand  then  wig  in  the  position  of 
the  mortgagor  as  regards  the  plaintiffs. 
He  was  also  in  tha  position  of  a  land 
lord  with  regard  to  his  mortgagors  after 
he  foreclosed  When,  then,  his  tenants, 
that  is,  the  original  mortgagors,  surren- 
dered their  occupancy  holding  to  him,  it 
must  ba  taken  as  an  ordinary  surrende 
by  a  tenant  during  the  continuance  of 
the  mortgage,  and  as  such  is,  I  think, 
clearly  an  accretion  to  the  mortgage 
under  S.  70,  T.  P.  Act. 

For  the  respondents  reliance  was 
placed  upon  the  rulings  in  Robert 
William  Anderson  v.  Bank  of  Upper 
India  Ltd.  (2)  and  Stvananjiah  v. 
Sithay  Goudar  (3)  but  I  think  those 
rulings  can  be  distinguished.  In  Robert 
William  Anderson  v.  Bank  of  Upper 
India,  Ltd.  (2)  the  case  referred  to  a 
purchase  of  a  shop  with  the  stock  and 
goodwill  and  there  is  no  analogy,  strict- 
ly speaking,  between  such  a  purchase 
and  a  surrender  or  acquisition  of  im- 
movable property.  In  the  case  in  Si- 
vananjiah  v.  Sithay  Goudar  (3),  the 
mortgagor's  share  was  sold  in  auction 
and,  therefore,  his  interest  had  ceased 
to  exist  and  the  acquisition  was  made 
after  his  interest  had  ceased  to  exist. 
In  the  present  case  the  property  had 
been  foreclosed  and  mortgagor  had  lost 
his  proprietary  rights  in  the  sir  land, 
but  he  still  retained  under  the  law  the 
right  of  an  occupancy  tenant  in  the  field 
in  suit.  That  was  a,  valid  and  subsisting 
right  and  he  surrendered  that  right  to 
Kasturohand.  That  surrender  was  an 
acquisition  made  by  Kasturchand,  whilst 
the  plaintiffs'  mortgage  was  still  in  ex- 
istence and,  therefore,  the  property  ac- 
quired became  an  accretion  to  the  mort- 
gaged property.  I  am  of  opinion  that 
the  suit  was  rightly  decided  by  the  trial 
Court  and  that  the  decree  of  Lthe  lower 
appellate  Court  is  wrong.  The  decree 

"(3)  [1915]    37    All.    830=29    I.    C^Bi^is 

A.  L.  J.  489. 
(B)  A.  I.  R.  1921  Mad.  627. 
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of  "the  lower  appellate  Court,  therefore, 
is  set  aside,  and  instead  the  original 
decree  of  the  trial  Court  granting  the 
plaintiff's  possession  of  the  field  in  suit 
is  restored  All  costs  of  the  appeal  in 
both  Courts  and  in  the  original  suit  will 
be  borne  by  the  defendants-respondents. 
P.N./R.K.  Decree  set  aside. 
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STAPLES,  A,  J.  0. 

Oliver  Ruby  Brown  anl  others — 
Appellants. 

v. 

G.  I.  P.  By.  Co.— Respondents. 

First  Appeal  NJ.  16-B  of  1928,  De- 
cided on  24th  October  1926,  against 
order  of  AddL.  DisC.  Julge,  Amraoti,  D/- 
19th  November  1927. 

Civil  P.  C.,  O.  21,  R.  1—  Judgment-debtor 
depositing  decretal  amount  into  Court — He 
preventing  that  sum  reaching  decree- holder 
— Judgment  debtor  is  liable  for  interest  un- 
til money  is  available  to  decree-holder. 

Even  though  a  deposit  19  made  by  the 
judgment-debtor  into  Court  of  the  decratal 
amount  if  the  judgment-debtor  prevents  thjt 
sum  reaching  the  decree-holder,  ho  is  really 
applying  for  stay  of  or  at  any  rate  a  partial 
etay  of  the  execution  and,  therefore,  ho 
should  be  held  liable  for  interest  until  the 
monoy  is  available  to  decree-holder  :  42  Mad 
57G  ;  40  All.  125,  Dist.  TP  228  G  1] 

C.  B.  Parakh — for  Appellants, 
S.  R.  Pandit — for  Respondents. 
Judgment  — This  is  an  appeal  made 
by  Mrs.  Brown  and  her  children  against 
the  order  of  tbe  Additional  Distiict 
Judge,  Amraoti,  in  execution  of  the  de- 
cree pissed  in  their  favour  against  the 
G.  I.  P.  Ry.  Cj.  respondent.  The  only 
point  at  issue  is  whether  the  appellants 
should  be  allowed  interest  after  the  date 
the  decretal  amount  was  deposited  by 
the  respondent  in  Court.  The  facts  of 
the  oise  are  as  follows  :  The  appallanis 
sued  the  respondent  for  damages  owing 
to  the  death  of  Mr.  Brown  in  a  railway 
accident  and  they  obtained  a  decree  for 
Rs.  60,000  and  costs  in  the  trial  Court 
on  13th  July  1925.  The  present  respon- 
dent appealed  to  this  Court  and  on  12th 
October,  Kotwal,  A.  J.  C,,  passed  an  order 
that  unless  the  decree-holders  give  secu- 
rity the  amount  deposited  in  Court 
would  not  be  paid  to  them.  On  15th 
July  1926,  the  present  appellants  applied 
for  execution,  On  17th  September  1926 
security  was  given  by  Jahangir  Sorabji  on 


their  behalf  in  the  shape  of  land,  two 
bungalows  at  Igatpuri  and  a  fixed  deposit 
of  Rg.  30,000  but  this  security  was  nob 
accepted  by  the  Additional  Distiict 
Judge.  On  21st  September  the  Railway 
Company  deposited  a  cheque  for  Rs. 
64,255  being  the  full  decretal  amount  in 
Court.  On  27th  September  the  decree- 
holder,  that  is  the  present  appellants, 
suggested  that  the  money  should  be  de- 
posited in  a  Bank  at  fixed  deposit  and 
should  not  be  withdrawn.  On  4th  Octo- 
ber the  Additional  District  Judge  sent 
the  amount  to  the  Co-operative  Central 
Bank,  Amraoti,  as  a  fixed  deposit  for 
six  months.  On  9th  and  10th  Febru- 
ary 1927,  the  appeal  was  heard  in 
this  Court  and  on  6fch  July  1927,  a 
modi  tied  decree  was  passed  for  Rs.  35,866 
in  favour  of  the  present  appellants  with 
Ra.  261  as  costs  and  interest  at  6  per 
cent  per  annum  from  15th  May  1923, 
till  the  date  of  payment.  On  22nd  Sep- 
tember 1927,  the  decree-holders,  i.  e., 
the  present  appellants  applied  for  the 
withdrawal  claiming  Rs.  3,53,66  plus 
Rg.  261  costs  and  Rs.  9,369-15-9  interest 
up  to  the  date  of  application.  The  judg- 
ment-debtor, that  is,  the  present  res- 
pondent, denied  that  they  were  liable 
for  interest  from  21st  September  1926, 
that  is,  the  date  on  which  they  made  the 
deposit  in  Court. 

The  lower  Court  in  execution  of  the 
decree  held  in  favour  of  the  judgment- 
debtor  respondent  that  interest  should 
not  be  allowed  after  the  date  of  the  de- 
posit in  Court.  The  lower  Court  has 
held  that  the  decree-holders  were  en- 
tirely to  blame  for  the  delay  in  furnish- 
ing security  and  again  that  they  could 
have  made  a  fixed  deposit  for  one  year 
and  got  interest  in  that  way  instead  of 
miking  the  deposit  for  six  months  only. 
I  am  not,  however,  pressed  by  that  rea- 
soning. In  the  first  place,  as  already 
stated,  tha  decree-holders  did  find  secu- 
rity but  that  security  was  not  accepted 
by  the  Court.  Then  it  was  not,  I  think 
in-fche  power  of  the  decree-holders  to 
make  a  fixel  deposit  for  one  year  or  to 
renew  the  deposit  already  made.  Surely 
the  money  was  not  in  their  power,  but 
was  under  the  orders  of  the  Court,  and 
the  Court  only  could  make  a  deposit. 
The  most  the  decree-holders  could  do 
was  to  apply  to  the  Court  for  tbe  rene- 
wal of  tbe  deposit  or  to  make  a  fixed  de- 
posit for  one  year.  It  may  be  noted  that 
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the  appeal  was  kepb  pending  for  a  very 
long  time  in  this  Court  before  judgment 
was  delivered.  It  having  been  heard  in 
February  it  was  reasonable  to  suppose 
that  judgment  would  be  delivered  in  a 
month  or  so,  but  as  a  matter  of  fact  it 
was  not  delivered  until  July,  i.  e.,  after 
an  interval  of  five  months.  The  fixed 
deposit  for  six  months  would  not  expire 
until  4fch  April  1927,  and  it  would  be 
reasonable  to  imagine  that  the  appellate 
judgment  would  be  delivered  before  the 
date  of  the  deposit  expired.  I  do  not 
think  then  that  the  decree-holders  wore 
in  any  way  to  blame  for  not  applying  for 
the  renewal  of  the  deposit. 

The  lower  Court  has  followed  the  rul- 
ing in  Rfimaiaya  Shanbogue  v.  Venkata- 
ramanayya  (1)  and  Amtul  Habib  v  Ma- 
hammed  Yusuf  (2)  and  has  held  that 
interest  cannot  run  once  the  deposit  has 
beeu  made  in  Court  I  would  point  out 
that  a  deposit  by  the  judgment-debtor  in 
Court  would  mean  a  deposit  of  the 
money  for  payment  to  the  decree-holder 
but  when  on  an  application  of  the  judg- 
ment-debtor the  money,  although  depo- 
sited in  Court  is  not  available  to  the 
decree-holders  and  it  is  to  be  kept  in 
suspense  under  the  orders  of  the  Court, 
I  do  not  see  why  interest  should  not  run. 
It  is  true  thit  the  lower  Court  tried  to 
evade  the  difficulty  by  sending  the 
money  to  the  Bank  as  a  fixed  deposit 
and  allowing  interest  on  that  deposit  to 
the  decree-holders,  but  that,  I  think, 
was  an  evasion  and  was  not  really  an 
answer  to  the  question.  I  am  of  opinion 
that  even  though  a  deposit  is  made  by 
the  judgment-debtor  into  Court  of  the 
idecrefcal  amount,  if  the  judgment-debtor 
^prevents  that  sum  reaching  the  decree- 
Iholder,  he  is  really  applying  for  stay  or 
[at  any  rate  a  partial  stay  of  the  execu- 
|tion  and,  therefore,  he  should  be  held 
{Liable  for  interest  until  the  money  is 
available  to  the  decree-holders.  Then 
I  think,  it  was  not  for  the  decree- 
holders  to  apply  to  the  Court  to 
place  the  money  in  fixed  deposit  in  a 
Bank  to  secure  interest  but  it  was  rather 
for  the  judgment-debtor,  who  made  the 
deposit  to  make  such  an  application  so 
that  the  money  might  not  lie  idle.  Again 
it  may  be  noted  that  the  original  decree 

(1)  [1919]  42  Mad.  676=501,  C.    410=(1919) 
M.  W.  N,  459. 

(2)  [1918]  40  All.  125=43   I.    0.    520=16    A. 
L,  J.  15. 


was  suspended  by  the  appellate  Oourb, 
and  in  the  appellate  decree  it  is  clearly 
ordered  that  interest  shall  run  from  15th 
May  1923,  till  the  date  of  payment.  Now 
the  date  of  payment  must,  I  think,  mean 
payment  to  the  decree-holder  and  not 
merely  deposit  in  Court  on  a  condition 
that  the  money  would  not  be  made  over 
to  the  decree-holder  that  is,  payment 
must  mean  effective  payment. 

Again  it  was  urged  that  the  decree- 
holders  made  an  undue  delay  in  making 
their  application  to  withdraw  the 
amount  of  the  decree  but  as  already 
noted,  the  appellate  judgment  wag  not 
delivered  until  Gih  July  1927  and  pro- 
bably did  not  reach  the  lower  Court  for 
a  week  or  later.  The  decree-holders  were 
not  living  in  Amraoti  and  it  must  have 
taken  some  time  for  them  to  be  aware  of 
the  result  and  they  actually  applied 
within  a  little  over  two  months.  I  do 
not  think  this  can  ba  considered  an  un- 
due delay.  I  am  of  opinion  that  the 
order  of  the  lower  Court  is  iu correct  and 
that  the  decree-holders,  the  present  ap- 
pellants, should  be  allowed  interest  as 
directed  in  the  appellate  judgment  till 
the  date  of  payment,  that  is,  till  the  date 
they  applied  for  the  withdrawal  of  the 
decretal  amount.  The  order  of  the  lower 
Court  is,  therefore,  set  aside  and  instead 
the  appellants  are  allowed  the  further 
sum  of  Kg.  2,152  claimed  by  them  as  in- 
terest, that  is,  the  excess  amount  of  in- 
terest claimed  by  them  over  the  amount 
allowed  by  the  lower  Court,  Costs  of 
this  appeal  will  be  borne  by  the  respon- 
dent. I  fix  pleader's  fee  at  Bs.  50. 

P.N./B  K.  Appeal  allowed. 
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MACNAIII,  OFFG.  J.  C. 

Panduranrj — Defendant — Applicant. 
v. 

Sitaram  and  others — Plaintiffs — Non- 
Applicants. 

Civil  Revn.  No,  462  of  1928,  Decided 
on  24th  April  1929, 

Civil  P.  C.,  S,  115— Contingent  right  to 
receive  leaae  money  attached  and  iold — 
Decree  passed  by  Court  in  suit  for  recovery 
of  lease  money— Decision  is  »o  erroneous  at 
to  necessitate  interference  in  revision. 

Where  the  right  bo  receive  leaae  money  waa 
attached  and  sold  before  the  period  lor  which 
the  lease  money  waa  payable  had  expired  and 
a  decree  waa  passed  in  a  suit  for  the  recovery 
oE  the  leaae  money,  the  decision  of  the  Court 
ia  BO  obviously  erroneous  and  directly  opposed 
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<4o  Babbled  principles  as  to  necessitate  bhe  High 
<3ourt  to  interfere  fn  revision,  A.  I.  R.  1926, 
Wag.  396  ;  A,  I.  R.  1925,  Pat.  310,  B«/. 

[P  229  C  1,  2] 

B.  W.  Fulay-toT  Applicant. 

M .  R.  Bobde — for  Non-Applicants. 

Order.— Under  the  terms  of  a  lease 
deed  the  consideration  was  payable  each 
year  in  the  month  of  Baisakh.  In  exe- 
cution of  a  decree  the  non-applicants 
Obtained  a  prohibitory  order  under  O. 
21,  R,  43,  Civil  P.  0.,  ID  respect  of  the 
right  of  the  lessor  to  receive  lease  money 
for  the  Fasli  year  1333  about  eight 
months  before,  this  money  was  payable. 
This  right  was  brought  to  sale  and  was 
sold  before  the  payment  became  due. 
The  suit  out  of  which  this  application 
arises  was  for  recovery  of  the  lease 
money  for  the  Fasli  year  1333  and  the 
plaintiffs  obtained  -a  decree  against  the 
lessee  In  revision  it  is  first  urged  that 
the  Small  Cause  Court  had  no  jurisdic- 
tion to  try  this  suit.  It  is  sufficient  to 
say  that  according  to  the  plaint  the 
lease  money  could  be  attached  and  sold 
After  sale  the  right  to  receive  lease 
-money  could  not  be  immovable  pro- 
perty. The  plaint,  therefore,  virtually 
•alleged  that  a  debt  of  a  small  cause 
nature  existed  and  the  suit  was  properly 
-tried  in  the  Small  Cause  Court. 

It  is  next  urged  that  the  right  to 
receive  lease  money  at  a  future  date 
could  not  be  attached  or  sold.  This 
contention  appears  to  me  valid.  The 
lessor  and  lessee  of  a  moveable  property 
possess  as  against  each  other  rights  de- 
tailed in  S.  108.  T  P.  Act.  The  right  of 
the  lessee  to  pay  at  the  time  of  the 
•attachment  was  contingent  :  for  the 
money  was  not  payable  if  the  lessee  sub- 
sequently lost  possession  in  certain  ways. 
The  learned  Judge  has  stated  that  nearly 
'half  the  year  has  passed  and  the  lessee 
-was  in  possession  :  but  he  might  not 
have  continued  in  possession  during  the 
remainder  of  the  year.  I  find  no  auth- 
ority for  the  proposition  that  the  right 
bo  receive  lease  money  can  be  attached 
before  the  period  for  which  the  lease 
monjBy  is  payable  has  expired.  In  La- 
]ahhmi  Narayan  v.  Dharamchand  (1) 
Hallifax,  A,  J.  C.,  speaks  of  a  right  to 
recover  a  share  of  profits  which  have 
already  been  collected  by  the  lambardar. 
He  refers  to  Skeogobind  Singh  v.  Gouri 
Prasad  (2),  where  it  was  held  that  an 

(1)  A,  I.  R.  1926  Nag,  396=22  N.  L.  R.  108. 

(2)  A,  L  B.  1925  Fat.  910=1  Fat,  13. 


arrear  of  rent  is  moveable  property.  I 
hold  then  that  the  right  which  is  at- 
tached was  not  existing  debt. 

After  holding  that  the  decision  of  thel 
Small  Cause  Court  was  erroneous  I  have 
to  decide  whether  it  is  proper  for  this 
Court  to  interfere  :  for  interference  is 
not  proper  in  every  case  where  an  error 
of  law  lias  led  to  an  incorrect  decision 
It  appears  to  me  that  the  error  of  the 
Small  Cause  Court  is  an  obvious  one 
and  the  decision  is  directly  opposed  to 
settled  principles.  In  my  opinion  it  is 
necessary  to  interfere  in  this  case.  I 
therefore  sot  aside  the  decree  of  the 
Small  Cause  Court  and  dismiss  the  suit 
of  the  plaintiffs.  Costs  in  the  lower 
Court  will  be  borne  by  the  plaintiffs. 
Costs  in  this  Court  will  be  borne  by  the 
pliiintiffs-non-applicants.  Counsel's  fee 
Rs.  40. 

P.N./R.K.  Revision  allowed. 
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Full  Bench 

MACNAIR,  OFFG.  J.  C.  AND  MOHIUDDIN 
AND  STAPLES,  A.  J.  Cs. 

Skeoram — Plaintiff — Appellant, 
v 

Hiraman  and  others — Defendants — 
Respondents. 

Second  Appeal  No.  GG5  of  1927,  Deci- 
ded on  llth  July  1929  against  decree  of 
Addl.  Dist  Judge,  Nagpur,  D/-  24th 
August  1927  in  Civil  Appeal  No.  41  of 

1927. 

*  #  (a)  Civil    P,  C.,     O.  41,    R.  1-Decree 
for  plaintiff  againit  three  defendant! — Both 
plaintiff   and   defendant!   preferring   second 
appeals  —  Separate    judgments    delivered— 
Separate    decrees  drawn — Result    being   dis- 
missal of  suit— Plaintiff    filing   one    second 
appeal   against  both  decrees— Two    separate 
second  appeals  held  not  necessary. 

The  first  Court  passed  a  decree  in  favour  of 
plaintiff  A  against  defendants  B,  C  and  D. 
Plaintiff  A  filed  an  appeal  therefrom  and  so 
the  defendants  B,  C  and  D.  The  lower  appel- 
late Court  delivered  separate  judgments  in 
tho  two  appeals  and  drew  up  two  separate 
decrees,  the  qet  result  boing  that  the  suit  was 
dismissed,  The  plaintiff  A  oame  up  to  the 
High  Court  in  second  appeal  desiring  that 
both  the  decrees  of  the  lower  appellate  Court 
should  bo  sat  aside.  The  plaintiff  filed  only 
B  single  second  appeal. 

Held:  that  it  was  not  necessary  for  the 
plaintiff  to  file  two  separate  second  appeals. 
(Oases  Referred.)  [P  231  C  2] 

(b)  Practice— Decree  —  Only  one  decree 
•hould  be  drawn  up  when  appellate  Court 
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hai  lo  deal  wilh  two    appeals  arising  out  of 
the  •  a  me  fuit. 

Per  Findlay,  /,  C.— Apart  from  the  question 
of  preliminary  and  final  decrees  in  suits  the 
intention  of  the  Civil  Picoadure  Code  ia  that 
there  should  be  only  one  decree  in  any  givan 
suit  and,  therefore,  when  an  appellate  Court 
has  to  deal  with  two  appeals  arising  out  of 
the  same  suit  it  is  desirable  that  ib  should 
draw  up  as  a  single  decree,  a  comprehensive 
document  which  would  give  its  adjudication 
in  the  whole  matter  of  the  litigation  involved. 

[P  230  C  2] 

B.  N.  Padhey—loT  Appellant. 

M .  B.  Bobde — for  Respondents. 
Order  of  Reference. 

Findlay,  J.  C — An  interesting  point 
of  law  arises  in  the  present  case,  which 
in  my  opinion,  should  be  referred  to  a 
Full  Bench  In  the  present  suit  (No  202 
of  1926,  in  the  Court  of  the  Additional 
First  Subordinate  Judge,  2nd  Class, 
Nagpur),  the  plaintiff  Sheoram  was 
granted  a  declaratory  decree  against 
four  defendants  to  the  effect  that  he  was 
the  owner  of  a  part  of  an  absolute  occu- 
pancy field.  Both  the  plaintiff  and 
three  of  the  defendants  appealed.  The 
Judge  of  the  lower  appellate  Court  deli- 
vered a  full  judgment  in  the  defendants' 
appeal.  In  the  plaintiff's  appeal  a  for- 
mal separate  judgment  was  also  recorded 
and  two  sepai ate  decrees  were  drawn  up. 
The  defendants'  appeal  succeeded  and 
the  suit  was  dismissed,  while  the  plain- 
tiff's appeal  was  also  dismissed. 

The  plaintiff  has  now  come  up  to  this 
Court  on  second  appeal  desiring  that 
both  the  decrees  of  the  lower  appellate 
Court  should  be  set  aside  A  prelimi- 
nary objection  has  been  taken  by  the 
counsel  for  the  respondents  to  the  effect 
that,  under  O.  41,  R  1,  Civil  P.  C  ,  a 
separate  appeal  should  have  been  filed 
against  the  judgment  and  decree  of  the 
lower  appellate  Court.  Reference  has 
also  been  made  to  the  fact  that  the  Civil 
Procedure  Code  makes  no  provision  for 
the  consolidation  of  appeals  and  that, 
even  if  this  be  permissible,  under  the 
inherent  powers  of  the  Court  under 
8.  151,  Civil  P.  C  ,  no  consolidation,  as  a 
matter  of  fact,  took  place  in  the  lower 
appellate  Court,  or  was  even  asked  for. 
Reliance  has  also  been  placed  on  two  old 
decisions  of  the  Allahabad  High  Court 
Zaharia  v.  Debia  (l),  and  Dakhni  Din 
v.  Syed  AH  Asghar  (2),  in  which  a  view 

(1)  [1911]  33~Ail.   51=7  I.  C.  150=7    A.  L,  J. 

861  (F.B.). 

(2)  [1911]  33  All.  151=7  1,  0.  909=7  A.  L.  J. 
995, 


favourable  to  the  respondents'  conten- 
tion was  taken.  Muoh  water  has,  how- 
ever, flown  underneath  the  bridge  since* 
those  two  decisions  were  given.  The 
earlier  Allahabad  decision  was  distin- 
guished by  the  same  Court  ia  the  Full 
Bench  judgment  contained  in  Gh  an  sham 
Singh  v  Bhcla  Singh  (3),  which  deci- 
sion also  overruled  the  judgment  in 
Dakhni  Din  v.  Syed  All  Asghar  (2), 
quoted  above. 

I  do  not  desire  at  present  to  go  into 
the  matter  at  any  length,  but  it  certainly 
866ms  to  me,  as  at  present  advised,  that 
the  latter  Full  Bench  decision  is  the 
morn  correct  exposition  of  the  law.  Ia 
a  very  old  decision  of  Phear,  J.,  in- 
Raghubans  Sahai  v  Mt  Asloo  (4),  the- 
learned  Judge  remarks: 

"It  is,  however,  obvious  that  when  two- 
parties  to  a  suit  appeal  'so  that  the  one  appeal 
is  but  the  cross-appeal  of  the  other,  there- 
ought  to  bo  only  one  final  decree  made  bet- 
ween two  parties." 

If  the  lower  appellate  Court  in  the* 
present  case  had  followed  this  course- 
and  made  a  joint  decree  dismissing  the- 
one  appeal  and  allowing  the  other,  the 
difficulty  I  ara  now  confronted  with 
would  not  have  arisen.  It  is  perfectly 
possible,  of  course,  to  argue  so  far 
correctly  in  terms  that,  under  the  provi- 
sions of  O  41,  R  1,  two  separate  appeals- 
should  have  been  filed  in  the  present 
case,  but  when  one  gets  down  t^  essen- 
tials, it  seems  to  me  that  these  two- 
decrees  should,  for  the  purposes  of  second 
appeal  in  this  Court,  be  regarded  as  one. 
The  practice  of  the  lower  appellate  Court 
drawing  up  separate  decrees,  as  it  has- 
done  in  the  present  instance,  seems  to- 
me an  undesirable  and  possibly  a  wrong 
one.  Apart  from  the  question  of  preli- 
minary and  final  decrees  in  suits,  the 
intention  of  the  Civil  Procedure  Code 
obviously  is  that  there  should  only  be 
one  decree  in  any  given  suit  and,  there- 
fore, in  my  opinion,  when  an  appellate 
Court  has  to  deal  with  two  appeals 
arising  out  of  the  same  suit,  it  is  highly 
desirable  that  it  should  draw  up,  aa  its 
single  decree,  a  comprehensive  document 
which  would  give  its  adjudication  on  the 
whole  matter  of  the  litigation  involved 

I  may  add  for  the  information  of  my 
brothers  that  the  Lahore  High  Court 
in  a  recent  Full  Benoh  decision,  Mt. 

(3)  A.  I.  R.  1923  All.  490=45  All.  506  (F.B.). 

(4)  [1873]  20  W.  R.  294. 
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Lackhmi  v.  Mt.  Bhulli  (5),  took  a.  view 
similar  to  the  deoisioa  ia  Ghansham 
Singh  v.  Dhola  Singh  (3),  quoted  above 
but  it  19  only  fair  to  aid  that  one  Judge 
{Dalip  Singh)  has  written  a  dissen- 
ting judgnent  which  also  merits  con- 
sideration. 

I  therefore  refer  the  following  question 
to  a  Full  Bench: 

''Tha  Arab  Court  passes  a  decree  in  favour  oE 
.plaintiff  A  against  defendants  Bt  C  and  J). 
FlamtiB  A  files  an  appeal  therefrom  and  so  do 
defendants  B,  C  And  D.  The  lower  appellate 
•Court  delivers  separate  judgments  in  the  two 
appaala  and  draws  up  two  separate  decrees, 
the  net  result  being  that  the  suit  was  dis- 
missed. Tha  pi  am  bill  A  comei  up  to  this 
•Court  in  second  appeal  desiring  that  both  the 
decrees  of  the  lowar  appellate  Court  should  be 
«et  aside.  The  plaintiff  files  enly  a  single 
second  appeal  in  this  Court.  Can  this  Court 
entertain  the  said  second  appeal,  or  is  it 
necessary  for  the  plaintiff  to  file  two  separate 
second  appeals?" 

Opinion 

Macnair,  Offg.  J.  C — The  question 
referred  for  decision  by  a  Full  Bench  is 
as  follows: 

"The  first  Court  passes  a  decree  in  favour 
of  plaintiff  A  against  defendants  L1,  C  and  D. 
Plaintiff  A  files  An  appoal  tharefrom  and  so  do 
defendants  U,  C  and  D.  The  lower  appellate 
•Court  delivers  separate  judgments  in  the  two 
appeals  and  draws  up  two  separate  decrees, 
the  net  result  being  that  the  suit  was  dis- 
missed, The  plaintiff  A  comes  up  to  this 
Court  in  second  appeal  desiring  that  both  the 
decrees  of  the  lower  appellate  Court  should  be 
flat  aside.  The  plaintiff  files  only  a  single 
second  appsal  in  this  Court,  Can  this  Court 
entertain  the  said  second  appeal,  or  is  it 
necessary  for  th«  plaintiff  to  file  two  separate 
second  appeals." 

When  the  lowar  appellate  Court  deli- 
vers a  judgment  dismissing  an  appeal 
and  passes  a  decree,  the  decree  from 
which  the  appeal  is  preferred  is  con- 
firmed, This  is  clear  from  the  lan- 
guage of  O  41,  R.  32,  Sch  1,  to  the 
Civil  Procedure  Code.  I  may,  however, 
refer  to  the  judgment  of  their  Lord- 
ships of  the  Privy  Council  in  Abdul 
Majid  v.  Jawahir  Lai  (6).  A  decree 
had  been  passed  by  the  Subordinate 
Judge,  Allahabad,  an  appeal  to  the  High 
Court  was  dismissed  and  the  decree  of 
the  Subordinate  Judge  was  confirmed. 
The  defendant  obtained  leave  to  appeal  to 
the  Privy  Council  but  did  not  prosecute 
the  appeal  which  was  dismissed  for  want 
of  prosecution.  The  chief  matter  of 
argument  before  the  Biard  was  a  con- 
tention th*t  the  decree  of  the  High 
~  (5)  A.E.R.  1927  Lib.  289 -J  Lab.  334  (F  D.) 

(6)  A.I.B.  1914  P.  C.  66-36    All.  850  !(P.O,). 


Court  had  been  constructively  turned 
into  a  decree  of  His  Majesty  in  Council 
by  virtue  of  the  dismissal  of  the  appeal 
for  want  of  prosecution,  and  their  Lord- 
ships re  en  irked: 

"Tho  order  dismissing    the  appeal  for    want 
of   prosecution   did  not   deal   judicially   with 
the  matter   of  the  suit  and  could  in  no   sense 
be  regarded  as  an  order    adopting  or   confirm- 
ing the  decision  appealed  from." 
They  subsequently  remarked: 
"The  only  decree  for  sale  that   exists  is  the 
decree,   dated   8th   April    1833,  and   that  is  a 
decree  of  the  High  Court  of  Allahabad." 

It  is  clear,  then,  that,  in  the  opinion 
of  their  Lordships,  when  an  appellate 
Court  deals  judicially  with  the  matter 
of  the  suit,  the  decree  of  that  Court 
based  on  a  judgment  is  the  only  decree 
capible  of  execution  An  order  dismiss- 
ing an  appeal  for  want  of  prosecution  is 
not  an  order  confirming  the  decision, 
not  because  it  does  nit  expressly  state 
that  the  decree  of  the  lower  Court  is 
confirmed,  but  because  it  does  not  deal 
judicially  with  the  matter  of  the  suit. 

In  the  case  I  am  considering  the  decree 
of  the  lower  appellate  Court,  which  dis- 
missed the  appeal  of  the  plaintiff,  merely 
states: 

"it  is  ordered  that  the  appeal  be  and  it  is 
hereby  dismissed  with  costs." 

But  this  decree  read  by  itself  is,  none 
the  loss,  a  decree  confirming  tha  decree 
of  the  lower  Court  and  capable  of  execu- 
tion to  the  same  extent  as  if  it  had 
contained  the  provisions  of  a  decree  of 
the  lower  Court. 

The  other  decree  passed  by  the  lower 
appellate  Court  set  aside  the  decree  of 
the  first  Cjurt  and  stated  that  the  suit 
was  dismissed  It  is  cleir  that  the 
lower  appellate  Court  should  not,  on  the 
same  day,  have  pissed  two  inconsistent 
decrees  but  the  defect  in  the  procedure 
was  one  of  form;  the  intention  of  the, 
Court  was  clear  "The  formal  expres- 
sion of  an  adjudication"  by  the  lower 
appellate  Court  was,  in  form,  tw3  con- 
tradictory decrees,  but  was  in  substance 
and  intention  a  single  consistent  decree, 
substituted  in  place  of  the  decree  of  the 
first  Court.  In  these  circumstances,  the 
plaintiff  was,  in  my  opinion,  entirely 
justified  in  treating  the  two  decrees  of 
the  lower  appellate  Court  as  a  single 
decree  dismissing  his  appeal,  setting 
aside  the  decree  of  the  first  Court  and 
dismissing  the  suit.  The  filing  of  a 
single  second  appeal  was,  therefore, 
proper.  It  would  have  been  difficult  to] 
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file  two  separate  second  appeals  against 
the  conflicting  decrees  of  the  lower 
appellate  Court  in  a  suitable  form. 

With  his  memorandum  of  appeal  the 
appellant  filed  copies  of  both  judgments 
and  both  decrees.  The  memorandum 
stated  he  was  appealing  from  two 
decrees.  It  is  unnecessary  to  consider 
what  the  result  would  have  been  had  the 
appellant  attacked  one  of  the  decrees 
(which  must,  in  my  opinion,  be  consi- 
dered in  substance  a  part  of  the  real 
decree),  and  ignored  the  other  It  might 
than  havo  bean  necessary  to  consider 
whether  the  decisions  in  the  Allahabad 
Full  Bench  case  Ghansham  Singh  v, 
Bhola,  Singh  (3),  and  in  the  Lihore  Full 
Bench  case  Mt.  Laohhrm  v.  Mt.  Bkulli 
(5),  were  correct.  My  answer  to  the 
question  referrel  to  the  Bench  is,  there- 
fore, that  this  Gourb  can  entertain  the 
second  appoil. 

Mohiuddin,  A.  J.  C. — I  agree. 

Staples,  A.  J.  C.— I  agree. 

P.N./B.K.  Reference  answered. 
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JACKSON  AND  MOHIQDDIN,  A  J.  Oa. 

Thakurdas  —Appellant, 
v. 

Dhanrao — Respondent. 

First  Appeal  No.  112  of  1928,  Decided 
on  27th  March  1929,  cgainat  judgment 
of  Sub-Judge,  First  Class,  Khandwa, 
D/-  18th  February  1926. 

Civil  P,  C.,  S.  60— Service  tenures  are  not 
attachable  in  execution. 

Villages  or  l^nda  given  aa  jagirs  for  services 
cannot  be  attached  and  sold  m  execution  of  a 
decree  as  the  silo  of  such  property  is  opposed 
to  the  nature  of  the  interest  affected  and  is 
also  contrary  to  public  policy  ;  A.  I.  R.  1922 
Mad.  197,  Foil.  [P  232  G  2] 

/.  Sen — for  Appellant. 

W.  B.  Puramk— for  Respondent. 
•  Judgment  — The  share  of  Dhannoo  in 
the  village  Daryapur  and  malik  makbuza 
fields  recorded  in  his  name  wore  attached 
by  the  decree- holders,  who  got  a  decree 
for  Rg.  12,294-12-0  against  Dhannoo  in 
Suit  No.  38  of  1925  on  18th  February 
1926.  The  respondent  had  filel  an  ob- 
jection in  tho  Court  of  Sub-Judge,  First 
Class,  Khandwa,  and  it  was  allowed  on 
21st  August  1928,  and  the  property  at- 
tached was  released,  on  the  ground 
that 

"the  holders  oi  fche  village  and  the   fields   in 
.  question  were  only  trustee!  and  had  no  dis- 
posing   power   over   the  corpus   of  the   estate 
exeroisable  for  their  own  benefit." 


The  decree-holders  have  filed  this  ap- 
peal against  the  order  dated  21st  August 
1928. 

The  earliest  document  about  the  vil- 
lage Daryapur  which  has  been  filed  in- 
this  case  is  a  copy  of  the  order  (Ex.  D-l> 
passed  by  Captain  Forsythe  on  9th  No- 
vember 1866,  granting  proprietary  right 
to  Mohan  Gujar.  The  order  begins  with 
theao  words  : 

"It  appears  from  the  raoords  that  this  mou- 
zah  was  in  A,  D.  1737  khalsa.  In  A.  D,  1846. 
it  was  given  by  H._H.  Soiudeah  to  Mohan  Gu- 
jar in  jagir  on  the  tenure  of  affording  drinking 
water  to  all  travellers." 

This  shows  that  the  village  was  given* 
as  a  jagir  for  service.  In  the  muafi  re- 
gister for  the  year  1868  (Ex.  D-3)the' 
following  words  appear  : 
"stated  to  be  a  grant  from  Scindeah's  Govern- 
ment for  charitable  purposes.11 

This  village  was  released  in  perpetuity 
as  a  muafi  in  pursuance  of  the  treaty,, 
which  Look  place  in  I860  between  Bri- 
tish Government  and  the  Indore  State. 
lu  the  muafi  register  of  1899  in  Col.  12  it 
was  recorded  that  the  village  Daryapui 
was  a  grant  for  watering  c  it  tie  of  the 
village  said  to  have  been  made  on  a  da  be- 
now  unaacertainable.  All  these  docu- 
ments clearly  indicate  that  the  village 
Daryapur  was  granted  by  the  Scindeah 
Government  as  a  service  grant  and  the 
British  Government  on  account  of  the 
treaty  of  1860  confirmed  the  grant  on  the 
same  condition.  As  pointed  out  by  Soh- 
wabe,  0.  J.  in  Anjaneyalu  v.  Venu-Gopal 
Bice  Mill,  Ltd.  (L)  : 

"the  sale  of  such  property  is  opposed  to  the 
nature  of  the  interest  affected  and  is  also 
contrary  to  public  policy."  ' 

Dhannoo  cannot  render  the  service  at- 
"  tached  to  the  grant,  unless  he  enjoys  the 
revenue  of  the  property  which  was  given 
to  him.  The  village,  therefore,  cannot 
be  attached  and  sold  in  execution  of  the 
decree  obtained  by  the  appellants  against 
respondent.  The  malik  makbuza  fields 
were  also  granted  for  the  same  purpose. 
This  is  clear  from  Ex,  5  jamabandi  of 
Daryapur  for  fcha  year  1926/27  and  Ex. 
0,  5  the  jamabandi  for  the  year  1890/91, 
The  fields  also  are  not  liable  to  attach- 
ment and  sale. 

The  appeal,  therefore,  fails  and  is  dis- 
missed with  costs.  We  allow  Rs.  50  ai 
pleader's  fee  in  thia  case. 

v.fi./R.K.  Appeal  dismissed. 


(1)  AJ.B.  1932  Mad.  197=45  Mad,  620. 
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KlNKHEDE   AND  MOHIUDDIN,   A,  J.  OS. 

Musa— Aoou8ed— Appellant , 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  172  of  1928,  De- 
cided on  6th  September  1928,  against 
judgment  of  Bess.  Judge,  Saugor. 

(a)  Evidence  Act,  S.  133.— S.  133  ii  iub- 
jecjlo  S.  114  III.  (b). 

Absolute  rule  of  law  regarding  the  evidence 
of  acoomplicea  that  an  accomplice  shall  be  a 
oompatont  witness  against  an  accused  person 
and  a  conviction  is  not  illegal  merely  because 
it  proceeds  upon  the  uncorroborated  testimony 
of  an  accomplice  is  subject  to  a  rulo  of  guid- 
ance in  illustration  (b)  to  S,  114  and  which 
says  that  an  accomplice  is  unworthy  of 
credit,  unlesa  he  is  corroborated  in  material 
particulars.  [P  234  C  2] 

-(b)  Criminal  P.  C.,  S.  288  — Evidence  in 
committing  Court  brought  on  record  under  S. 
288  on  day  of  examination — No  notice  given 
to  prosecution  or  defence — Course  irregular 
and  illegal. 

At  tha  trial,  on  the  date  of  the  examina- 
tion oE  the  witness,  the  evidenoa  of  the  wit- 
ness recorded  under  Gh.  18,  Criminal  P.  C., 
was  brought  on  record  and  admitted  in  evid- 
ence under  S.  288.  The  Court  did  not  inform 
the  accused  or  the  prosecution  that  ho  was 
going  to  treat  as  evidence  under  S.  288  the 
evidence  of  the  witness. 

Held  :  that  the  course  adopted  was  con- 
trary to  practice  and  inconsistent  with  all 
rules  regulating  the  admissibility  of  evidence. 

[P  235  C  1] 

(c)  Criminal    P.   C.    S,     288—  Whole  state- 
ment in  committing  Magistrate's  Court  mutt 
be  treated  ai  evidence. 

Under  S.  288  whole  of  the  previous  state- 
ment is  to  be  treated  as  evidence  and  not  only 
portions  of  it  and  therefore  it  ia  essential  to 
put  the  whole  of  it  to  the  witness  and  then 
after  giving  notice  to  the  prosecution  and  the 
defence,  it  can  be  brought  on  record  under 
S.  288,  Criminal  P.  C.  [P  235  0  2j 

(d)  Criminal  P.    C.,    S,    539-B— Inspection 
by   a   Sessions  Judge — Non-compliance   with 
the  provisions   of  S.    539-B    is   an   illegality 
vitiating  conviction. 

Omission  to  place  on  record  the  memoran- 
dum of  a  local  inspection  is  an  Irregularity 
which  may  result  in  vitiating  the  conviction 
If  there  was  any  prejudice  resulting  from  the 
default  .  A.  I.  R.  1924  Cal.  1035  and  A.  I.  R. 
1925  Cal.  1246,  Ref,  [P  236  0  1] 

Harisingh   Oour  ani   A.    Razak — for 
Appellant. 
G.  P.  Dick for  tin  Crown. 

Judgment. — The  appellant  Moham- 
mad Musa,  who  is  16  yeats  of  age,  baa 
been  convicted  by  the  Sessions  Judge, 
Baugor,  under  8.  809,  I.  P.  0.,  for  the 
murder  of  Mohammad  Ishaq,  aged  25 
1929  N/30 


years,  which  took  place  on  the  night  of 
17th  March  1928,  and  has  been  sent- 
enced to  death. 

The  corpse  of  Mohammad  Ishaq  wha 
was  Pesh-Imam  of  Kasai  Mandi  Mosque 
and  who  was  present  at  the  taravi 
prayer  on  the  night  of  17th  March,  was 
seen  lying  near  the  railway  line  by 
many  persons  on  the  morning  of  18th 
March,  and  one  of  them  P.  W.  6 
Hussaini  went  to  the  Police  Station 
House,  and  made  a  report,  which  is  Ex. 
P.  1.  After  inquest,  the  corpse  was 
sent  to  the  mortuary  and  Assistant 
Medical  Officer  Deo  Rao  held  the  post- 
mortem examination.  He  found  a  num- 
ber of  injuries,  which  have  been  men- 
tioned in  para.  9  of  the  Sessions  Judge's 
judgment  and  expressed  the  opinion  that 
death  was  due  to  fracture  of  the  skull, 
that  the  injuries  found  on  the  body 
could  have  been  caused  by  the  knife  Art. 
A,  that  the  deceased  was  nob  of  a  weak 
constitution  and  was  much  older  than 
Musa,  that  it  was  improbable  that 
accused  Musa  would  have  singly  in- 
flicted the  wounds  on  the  deceased  and 
that  blood  must  have  passed  profusely 
from  the  body.  It  rs  thus  clear  that 
Ishaq  was  murdered  by  some  person  or 
persons,  bebween  9  p.  m.  and  6  a.  m. 

The  exact  time  when  Mohammad 
Ishaq  was  murdered  is  very  important 
in  this  case,  but  the  evidence  on  this 
point  is  far  from  satisfactory.  Accord- 
ing to  P.  W  1  Siddiq,  Ishaq  was 
murdered  before  11  p.  m.,  and  ho  de- 
finitely stated  that  he  reached  home, 
after  the  murder,  just  as  the  11  p,  m. 
train  went  out.  Ismail,  P.  W.  3, 
who  was  staying  in  the  mosque  that 
night  stated  that  after  the  Bina  Katni 
train  had  passed  at  about  11-30  p.  m., 
Siddiq  alone  came  to  the  moaque  for  the 
third  time,  inquired  from  Ishaq  if  he 
was  going  to  wake  up  people  for  saheri, 
that  after  this  Ishaq  went  to  sleep  again, 
and  that  about  2  a.  m..  on  being  called 
by  some  one,  Ishaq  went  out.  If  Ismail 
is  to  be  believed  on  this  point,  Ishaq 
was  alright  and  alive  at  the  time,  when 
Saddiq  says  he  was  murdered.  This  is 
the  first  important  particular,  about 
which  there  is  not  only  no  corroboration, 
but  a  direct  contradiction.  Both  the 
witnesses  are  definite  about  the  time 
and  their  statements  are  irreconcilable. 
It  is,  therefore,  not  possible  to  find  out* 
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the  exact   time,   when   Ishaq   was   mur- 
dered. 

The  next  important  point  which  is 
established  will  be  of  great  help  in  de- 
ciding this  case,  is  the  question  of 
motive,  the  feeling  or  reason  which 
actuated  the  appellant  to  commit  this 
brutal  murder.  Ths  learned  Sessions 
Judge  in  paras  2  and  3  of  his  judgment, 
has  stated  the  prosecution  case,  regard- 
ing motive,  in  these  words  : 

'*  The  accused  Musa  and  he  (Ishaq)  had 
been  friends  for  some  time  and  addicted  to 
sodomy,  The  accused,  however,  a  few  mouths 
before  the  murder  became  friendly  with  Mo- 
hammad Siddiq  P.  W.  1,  <vho  IB  about 
14  years  of  age  and  between  them  also  sodomy 
took  place,  Ishaq,  aggrieved  by  the  cessation 
of  Musa's  friendship,  sent  him  numerous 
letters  expressing  his  sorrow  and  hope  for  a 
resumption  of  their  former  relations  .... 

Muaa  who  had  lost  interest    in 

Ishaq  was  irritated  by  these  lettars  and  by 
the  taunt  of  "  lahaq  ka  gandu  "  and  eventu- 
ally decided  to  kill  him." 

The  evidence  on  this  point  has  been 
discussed  in  paras,  22  to  28  of  the  lower 
Court's  judgment,  and,  the  conclusion 
reached  has  been  stated  as  follows  . 

"  From  the  tone  of  the  letters  and  the 
circumstances  in  which  they  were  written, 
it  ia  undisputably  clear  that  both  had  been 
on  terms  of  an  unnatural  intimacy  and  that 
Musa  had  refused  to  continue  this  connexion 
with  Ishaq." 

Regarding  the  alleged  sodomy  between 
Musa  and  Siddiq,  the  learned  Sessions 
Judge  expressed  his  opinion  in  para,  29 
in  the  following  words  : 
11  The  friendship  between  Musa  and  Siddiq 
was  extraordinary  and  could  only  be  ex- 
plained by  the  fact  that  they  also  practised 
'sodomy although  I  con- 
sider it  must  have  taken  place,  I  cannot  hold 
-that  it  his  been  proved.  At  any  rate,  there 
can  bo  no  doubt  of  the  existence  of  a  strong 
friendship  between  these  two," 

In  arriving  at  the  conclusions  men- 
tioned above,  the  learned  Sessions  Judge 
has  mainly  relied  on  the  following  facts  : 

1,  Taunt  "  lahaq  ka  gandu  "  uttered  by 
\Vali  Mohd.  ;  2.  Letters  P-21  to  51  written  by 
lahaq,  and  P.  52  to  62  in  Musa's  handwriting, 
and,  3.  Siddiq's  statement. 

(The    learned    Judges    discussed    the 

.evidence  and   proceeded.)      We  do   not 

find    any     reliable   material  on  record 

from  which    we  could   infer  that  Ishaq 

and   Musa   were   addicted     to    sodomy, 

.and,    find    it   difficult    to    believe    that 

a    passive      agent    would     resent    the 

overtures  of  the  active  agent,  to  such  an 

.extent,  that  he   will   try    to   get    rid  of 

ihim  by  murdering  him. 


The  evidence  of  Siddiq,  P.  W.  1, 
the  approver  who  is  14  years  of  age,  has 
to  be  considered  next  He  says  that  he 
was  present  at  the  murder  and  saw  Musa 
killing  Ishaq.  He  is  a  competent  wit- 
ness against  Musa,  and  a  conviction 
will  not  be  illegal  if  it  proceeds 
upon  the  uncorroborated  testimony  of 
Siddiq,  according  to  S.  133,  Evidence 
Act,  but  this  absolute  rule  of  law,  as 
regards  the  evidence*  of  accomplices,  is 
subject  to  a  rule  of  guidance  which  we 
should  also  regard  and  it  is  contained 
in  illustration  (b)  to  8  114  and  runs  as 
follows  . 

11  That  an  accomplice  13  unworthy  of  credit 
unless  he  iu  corroborated  in  material  parti- 
culars." 

We  will  firab  examine  the  evidence  of 
Siddiq  to  find  out  if  ho  is  a  reliable  wit- 
ness and  later  on,  see  if  he  is  corrobo- 
rated in  material  particulars 

*  *  *  * 

It  seems  to    us    that    Musa    had    gone 
late  to  the  Mosque  for  the  taravi  prayers, 
and  after  the    prayers    Musa    und   Ishaq 
had  gone  towards  the  bridge,  and   Siddiq 
went  away  towards  his  house,  and  Ishaq 
went    back    to    the    mosque       This   is 
the  story  which    Siddiq    had    given   out 
first  and  is   corroborated   by   P.   W.     3, 
Ismail,    who    was    in   the    mosque   that 
night.     Ismail  stated  before  the  Sessions 
Judge  that  he   saw    Musa   at  lamplight, 
that    night,    but   not    again    that  night, 
that   Ishaq   went   out    fco    take   his  food 
after  taravi    prayers  and  returned  to  the 
mosque   at   10-30  p.  m.   that  Siddiq  had 
come    twice   to   the   mosque   during  the 
absence  of  Ishaq  and  had  enquired  about 
him,  that    Siddiq   came   again    at  11-30 
p.  m.,   and  asked  Ishaq    if   he  was  going 
out   to   wake   up   people   for   sehri,  that 
Ishaq  went  to  sleep  after  that,  and    that 
at  about  2  a.  m.  he  heard  some  one  shout 
for  Ishaq  and  he  went   out.     This   wit- 
ness   when   reminded   of  his   statement 
made  before  the  committing    Magistrate, 
admitted   that  he  had  stated  that  he  had 
seen  Musa  coming  at  midnight,    and  ex- 
plained later    on    in    cross-examination 
that   as   Siddiq    had    told  him   that  the 
man  who  had  taken  out  Ishaq  was    Musa 
and,    therefore,  he  had  mentioned  Musa's 
name,     To   the  questions   put  by  Court, 
this  witness  replied  that  it   was   a  dark 
night,   and   the   man  who  came  for  Ishaq 
first  called  from  outside  the  gate  and  then 
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oame  inside  and  entered  fcho  hujra  and 
was  40  paces  from  him.  This  witness 
according  to  his  own  statement  was 
under  police  surveillance  for  a  week  after 
the  occurrence  and  was  staying  in  the 
Police  Chauki.  He  has  ma  do  different 
statements  about  the  person  who  came 
to  call  Ishaq  and  finally  stated  that  he 
did  not  recognize  the  man  who  had  come 
to  the  mosque  to  call  Ishaq  at  2  a.  in. 
If'his  statement  about  the  departure  of 
Ishaq  from  the  mosque  at  about  2  a.  m. 
is  correct,  in  that  case,  the  statement  of 
Siddiq  cannot  be  true,  and  if  Siddiq'a 
statement  is  true,  the  statement  cf  Ismail 
must  be  false.  The  witness  has  made 
different  statements  about  the  persons 
who  had  come  to  call  Ishaq  and,  there- 
fore, reliance  cannot  be  placed  on  his 
statement. 

The  learned  Sessions  Judge  has  made 
the  following  endorsement  on  the  back  of 
Ex.  F-2,  Ismail's  statement,  made  before 
the  committing  Magistrate  : 
"  Relevant  portions  road  in  Court  And  admit- 
ted under  S.  288,  Criminal  P.  G  " 

Ismail  was  examined  on  9th  July  1928, 
in  the  Sessions  Court  and  the  order-sheet 
of  that  date  does  not  contain  any  entry 
about  treating  as  evidence  in  the  case 
under  S  288,  Criminal  P  C  ,  the  evidence 
jof  Ismail  recorded  under  Chap.  18. 
'There  is  no  doubt  that  the  evidence  of 
llsniail  as  contained  in  Ex  P-72  was 
| brought  on  the  Sessions  record  on  9th 
July  1928,  but  this  ought  to  have  been 
done,  with  full  notice  to  tho  conductors 
of  the  prosecution  and  defence.  The 
following  additional  ground  was  filed  in 
this  Court  : 

11  1.  That  the;  lower  Court  was  wrong  in 
transferring  the  statement;  of  P.  W.  2,  Ismail 
made  to  the  committing  Magistrate  after  close 
of  the  case  under  3.  238,  Criminal  P  G  ,  with- 
out intimating  even  his  intention  to  the 
accused  ao  aa  to  enable  him  to  cross-examine 
the  witness  thereon,  and  this  illegality  has 
materially  prejudiced  your  appellant  (S.  32).  " 

There  is  nothing  on  record  to  show 
that  the  Court  informed  the  accused, 
that  he  was  going  to  treat  as  evidence 
under  S.  238,  Criminal  P.  C.,  the  evidence 
of  Ismail.  The  course  adopted  is  con- 
trary to  practice  and  inconsistent  with 
all  rules  regulating  the  admissibility  of 
evidence  The  endorsement  mentioned 
that 

11  relevant  portions  read  in  Court  and  admit- 
ted under  S.  283,  Criminal  P.  C.  " 

We  find  it  impossible,  to  find  out  either 
from  the  deposition  of  P.  W.  9,  Ismail 


recorded  on  9th  July  1928,  or  from  Ex. 
P-72  the  relevant  portions  which  were 
read  out  in  Court,  because  the  relevant 
portions  have  neither  been  mentioned  nor 
marked.  Under  S.  288,  Criminal  P.  C.,[ 
the  whole  of  the  previous  statement  is  to; 
be  treated  as  evidence  and  not  only  por-' 
tions  of  it,  and  therefore,  it  was  essential) 
to  put  the  whole  of  it  to  the  witness  and; 
then  after  giving  notice  to  the  prosecu-' 
tion  and  the  defence,  it  oould  be  brought 
on  record  under  8  288,  Criminal  P.  C. 
It  seems  to  us  that  the  portions  which 
were  put  to  the  witnesses  were  put  for 
the  purpose  of  contradicting  him,  rather 
than  anything  else.  The  evidence  of 
such  witnesses  who  have  resiled  from 
their  former  statements  cannot  be  relied 
upon  for  supporting  a  case  of  this  sort. 
The  evidence  of  Ismail  was  wrongly!, 
taken  on  the  record  under  3.  288.  Crimi- 
nal P.  C.,  and  we  have  no  alternative  but! 
to  reject  it. 

Wazir  D  W.  4,  is  another  witness  whe 
speaks  about  seeing  Musa  at  the  door  of 
the  mosque  and  Ishaq  and  Musa  entering 
the  hujra.  He  must  have  gone  to  the 
mosque,  if  he  did  at  all,  at  about  10  p.  m 
and  seen  Ismail  sleeping  there.  Ismail 
knew  Wazir  and  stated  definitely  that 
Wazir  did  not  come  to  the  mosque  that 
night  Each  and  every  important  pro- 
secution witness  in  this  case  has  either 
made  different,  irreconcilable,  contradic- 
tory statements  or  is  contradicted  by 
another  prosecution  witness.  We  find  it 
unsafe  to  rely  on  such  witnesses 

The  learned  Sessions  Judge  inspected 
the  spot  on  llfch  July  1928,  but  failed  to 
record  a  memorandum  of  the  relevant 
facts  observed  at  the  inspection,  as  he 
was  bound  to  do  under  S.  539-B,  Crimi- 
nal P.  C  ,  and  wrote  the  following  in 
para.  39  of  his  judgment  : 

11  Having  inspected  the  place  mentioned  in 
the  evidence,  I  am  satisfied  that  the  uncorro- 
borated portions  of  Slddiq's  testimony  are 
true.  " 

The  learned  Judge  ought  to  have  stated' 
definitely,  what  uncorroborated  portions 
of  Siddiq'a  testimony  were  found  by  him 
to  be  true,  on  spot  inspection.  As  noth- 
ing has  been  mentioned  in  the  judgment, 
we  have  no  means  of  knowing  what  the 
learned  Judge  had  in  his  mind  when  he 
wrote  what  he  has  written  about  the 
oorroboration  of  uncorroborated  portions 
of  Siddiq's  evidence,  and  therefore,  we' 
have  no  alternative  but  to  exclude  that' 
portion  of  the  judgment,  while  consider- 
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log  this  case.  In  Hnday  Govmda  Sur 
•v.  Emperor  (l) ;  Newbould  aad  Mukerjee, 
JJ  ,  held  that 

"  The  omission  to  place  on  the  record  the 
memorandum  of  a  local  inspection  is  an 
illegality  vitiating  the  conviction,  and  not  an 
irregularity  curable  by  the  absence  of  any 
.prejudice  resulting  from  the  default,  " 
and  in  a  later  case  reported  as  Forbes  v. 
Muhammad  Ali  Haidar  Khan  (2)  ; 
Walmsley  aad  B.  B.  Ghose,  JJ.,  held 
that; 

11  The  omission  to  record  a  memorandum 
,under  S.  539-B,  Criminal  P.  G.  in  an  inquiry 
'under  S.  145  in  not  an  illegality  vitiating  the 
proceeding,  but  an  irregularity  which  does 
not  affect  it  in  the  absence  of  prejudice  to  the 
parties.  " 

The  accused  is  certainly  prejudiced 
because  the  learned  Sessions  Judge  relied 
on  his  own  impression,  received  at  the 
spot  inspection,  in  coming  to  the  con- 
clusion that  the  uncorroborated  portions 
of  Siddiq's  testimony  are  true,  but  in 
this  case,  as  we  have  decided,  for  reasons 
already  given,  to  exclude  that  portion  of 
the  judgment,  we  do  not  consider  it  neces- 
sary to  order  a  retrial. 

The  following  articles  which  were 
-seized  either  from  the  person  of  the  ap- 
pellant or  from  his  house,  have  been 
found  to  be  stained  with  human  blood  : 

Article  S  Pyjama  ;  Art.  F  Tape  ;  Art.  P 
Shirt  ;  Art.  Q  Pyjama  ,  Art.  O  Battua  or 
.purse. 

5  and  F  were  seized  on  19bh  March 
1926,  P  and  Q  were  seized  on  20th  March 
1928  and  0  on  21st  March  1928.  Siddiq 
definitely  stated  that  Musa  was  wearing 
that  night  shirt,  pyjama  S  and  coat  R. 
Coat  article  R  was  found  to  be  blood- 
stained but  as  the  stains  were  disinteg- 
rated, their  origin  could  not  be  deter- 
mined. The  only  article  which,  there- 
fore, remains  is  article  S,  th«  pyjama. 
The  appellant  has  offered  an  explanation 
as  to  how  the  pyjama  came  to  be  stained 
with  blood  and  has  examined  a  witness 
in  support  of  his  statement.  The  expla- 
nation seems  to  be  a  plausible  one  and 
may  be  quite  true.  Anyhow  we  cannot 
inter  from  these  human  blood-stains  on 
the  pyjama,  that  Siddiq  is  speaking  the 
truth  or  that  Musa  got  these  stains  when 
he  murdered  Ishaq.  The  presence  of 
other  clothes  stained  with  human  blood, 
about  which  the  prosecution  has  nothing 
io  say,  beyond  producing  them  in  Court, 
and  which  were  certainly  not  worn  by 

(1)  A.  I.  R.  1924  Gal.  1305=53  Gal.  148. 
.(2)  A.  I.  B.  1995  Oal.  1 240=59  Oal.  46. 


Musa  when  he  committed  the  murder, 
takes  away  the  significance  if  any,  of  find- 
ing blood-stained  clothes  with  the  appel- 
lant. No  importance  can  be  attached  to 
the  blood-stained  clothes  in  this  case. 

Article  0  was  seized  on  21st  March 
1928,  from  Musa's  house  but  he  did  not 
admit  that  it  belonged  to  him.  The  pro- 
secution tried  to  prove  by  examining  F. 
\V.  24,  Alidad  Khan  that  the  purse  belon- 
ged to  Ishaq  but  Alidad  Khan  expressed 
hia  inability  to  identify  it.  There  is  no 
reliable  evidence  to  show  that  Art.  0 
belonged  to  Ishaq  and  the  learned  Sessions 
Judge  seems  to  be  wrong  in  writing  in 
para.  41  of  the  judgment  that  the  battua 
Ex.  O  is  admittedly  his  (i.  e.  MUBEL'S) 
property.  The  finding  of  a  blood-stained 
purse  in  the  house  of  Musa,  which  has 
not  been  proved  bo  be  that  of  Ishaq,  can- 
not be  said  to  be  a  particular  which 
corroborates  the  statement  of  Siddiq. 

The  appellant  Musa  was  sent  bo  Assis- 
tant Surgeon  Qhulam  Ali  for  examination 
on  19th  March  1928,  as  some  bruises  and 
scratches  were  seen  on  his  person.  The 
marks  were  very  faint  and  were  observed 
through  a  magnifying  glass  Mr.  Qhulam 
Ali  opined  that  the  scratches  were  very 
superficial  and  could  be  caused  by  thenails 
of  the  accused  or  by  tire  nails  of  another 
person  during  a  struggle  or  by  thorns,  if  a 
man  falls  on  a  bush  of  thorns.  The 
medical  evidence  is  consistent  with  the 
prosecution  theory,  as  well  as  with  the 
oase  put  forward  by  the  appellant.  There 
were  scratches  on  the  left  side  of  the  chest 
and  an  abrasion  on  the  right  shoulder, 
which  could  not  be  caused  by  the  deceased 
during  the  struggle,  as  the  appellant  was 
wearing  a  shirt  and  a  coat.  The  scratches 
and  an  abrasion,  therefore,  by  them- 
selves do  not  prove  anything. 

There  are  certain  other  matters,  e.  g., 
discovery  of  blood-stains  on  the  rail  at 
point  1,  discovery  of  blood-stains  on  the 
iron  fencing  at  point  12,  presence  of  rose 
petals  near  the  corpse.  Bs.  12-9-0  seized 
frocn  Ajmeri  on  21st  March  1928,  men- 
tioned in  paras.  40  and  41  of  the  lower 
Court's  judgment,  which  have  been  per- 
haps considered  by  the  learned  Sessions 
Judge,  as  "  the  leading  circumstances  " 
of  Siddiq's  story,  which  may  be  regarded 
as  corroborating  the  statement  of  the 
approver  Siddiq.  These  are  not  material 
particulars  and  do  not  afford  such  oorro- 
bo ration  of  the  approver's  statement,  as 
to  make  his  statement  reliable. 
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After  a  careful  consideration  of  the 
•entire  evidence  in  the  case,  we  are  of 
opinion,  that  the  charge  under  S.  302, 
I.  P.  C.,  has  not  been  established 
against  Musa,  and,  therefore,  he  is  ac- 
quitted. 


V.B  /R.K, 


Appeal  allowed. 
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MOHTUDDIN,   A.  J.  C. 

Manbodh  Singh — Applicant, 
v 

Jhaboolal  and  others  —  Non-appli- 
cants. 

Criminal  Revn  No  339  of  1928,  De- 
cided on  20th  December  1928,  against 
order  of  Sess.  Judge,  Hoshangabad,  D/- 
30fch  June  1928,  in  Criminal  Revn,  No.  2 
of  1928. 

Criminal  P.  C,,  S.  233— No  question  of 
illegal  joint  trial  arises  when  accused  per- 
sons are  discharged  under  S.  253 — Criminal 
P.  C.,  S.  253. 

There  is  no  provision  in  the  Criminal  Pro- 
cedure Code  requiring  a  separate  inquiry  in 
respect  of  each  accused  person.  The  pro- 
vision contained  in  S.  233  relates  to  separate 
trials  only.  Hence  no  question  of  an  illegal 
joint  trial  arises  when  the  accused  persona 
are  discharged  under  S.  253:  0  N.  L.  R.  42, 
Bel.  on,;  4  N.L.R.  71  and  13  N.  L.  R.  35,  Dist. 

[P  237  C  2] 

Abdul  Razak-~loi  Applicant. 

Fida  Huisain — for  Non-applicants. 

Order.  -Sub-Judge  Sohagpur,  filed  a 
•complaint  against  Jhaboolal,  Debisa  and 
Premohand  in  the  Court  of  Sub-Divi- 
sional Magistrate,  Sohagpur.  from  whose 
file  the  case  was  transferred  to  the  file 
of  Mr.  Steinhoff,  Magistrate,  First  Class, 
Hoshangabad,  who,  on  18th  February, 
1928,  discharged  the  accused.  Manbodh 
Singh  filed  a  revision  application  in  the 
Court  of  Sessions  Judge,  Hoshangabad, 
which  was  rejected  on  30th  June  1928. 
He  has  now  moved  this  Court  by  means 
of  a  revision  application  and  prays  that 
the  District  Magistrate  be  directed  to 
hold  a  further  inquiry  into  the  case. 
The  first  point  which  was  urged  was 
that  the  joint  trial  of  the  three  accused 
was  contrary  to  law  and  illegal,  and  a 
separate  trial  of  each  accused  should  be 
ordered.  In  this  connexion  the  rulings 
of  this  Court  reported  as  Emperor  v. 
Balwant  Singh  (1)  and  Gunwant  v. 
(1)  [1908]  4  N.  L.  R.  71.  "  " 


Emperor  (2)  were  cited.  In  Emperor 
v.  Balwant  Singh  (l)  there  was  a  joint 
trial  of  six  persons,  based  on  a  medley 
of  unconnected  transactions  some  joint 
and  others  several,  and  in  Gunwant  v. 
Emperor  (2)  the  scribe  and  the  attes- 
ting witnesses  of  an  alleged  forged  docu- 
ment were  tried  together.  In  both  the 
cases  it  was  held  that  tho  joint  trial 
was  illegal.  But  these  cases  have  no 
bearing  on  the  present  case,  in  which 
there  has  been  no  trial  at  all  but  only  an 
inquiry.  As  pointed  out  by  Drake  Brook- 
man,  J.  C.  in  M anna  v.  Emperor  (3).: 

"  In  a  warrant  case  the  trial  proper  does 
not  begin  until  the  accused  is  charged  and 
called  upon  to  answer." 

A  Court  seized  of  a  case  can  at  almost 
any  point  upto  actual  judgment  'separate 
the  trials  of  persons  or  offences  and  in 
this  case,  if  the  learned  Magistrate  had 
come  to  the  conclusion  that  a  prima  facie 
case  had  been  made  out  against  the  non- 
applioants,  he  could  have,  if  necessary, 
held  a  separate  trial,  for  each  accused 
As  the  case  never  reached  that  stage,  no 
question  of  an  illegal  joint  trial  arises 
in  this  case.  There  is  no  provision  in 
in  the  Criminal  Procedure  Code  requir- 
ing a  separate  inquiry  in  respect  of  each 
accused  person,  the  provision  contained 
in  S  233  of  the  Code  relates  to  separate 
trials  only.  The  procedure  adopted  in 
the  case  is  correct  and  the  point  urged 
does  not  affect  the  inquiry  which  was 
held  It  was  next  urged  that  the  cir-l 
cumstantial  evidence  of  the  following! 
fact  which  proves  the  offence,  was  not 
properly  considered: 

(1)  Omission  to  mention   the  chitti  in 
the  sale-deed. 

(2)  Omission  to  mention  the  pa>  ment 
of  Rs.  400  and, 

(3)  The  existence  of  Ex.  P.  5  which  ia 
partly    in    the   handwriting  of  the  non- 
applicant  Jhabboolal. 

The  above  facts,  if  correct,  may  raise 
a  suspicion  against  the  correctness  of 
the  date  mentioned  in  the  receipt  but  do 
not  prove  conclusively  that  the  ohifcfci 
was  really  antedated.  There  is  no  refer- 
ence in  the  sale-deed  about  the  ohifcti 
but  there  is  a  reference  about  a  previous 
agreement  which  perhaps,  was  meant  for 
the  ohitti,  Ex.  P-5  which  is  a  list  of  the 
tenants  who  were  in  arrears  does  not 

(2)  [1917]  18^N.   L.  R.  35=88  I,  0.    733=18 

Or,  L.  J.  899. 
(8)  [1918]  9N.   L.   R.    42=19    I.    0.826=14 

Or.  L.  J.  280. 
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really  prove  anything.  Jhaboolal  denied 
the  fact  that  the  Ex.  P-5  was  in  his 
handwriting  and  there  is  no  independent 
evidence  on  the  point  except  the  state- 
men  b  of  Kamod  Singh  who  stated  that 
a  portion  of  Ex.  P-5  was  written  by 
Jhaboolal.  Under  the  circumstances  of 
this  case  no  reliance  could  he  placed  on 
the  statement  of  Kamod  Singh  on  that 
point,  when  no  other  evidence  wa.3  ad- 
duced on  the  point  The  evidence  ad- 
duced on  behalf  of  the  prosecution  was 
carefully  considered  and  the  non-appli- 
cants were  discharged,  because  a  priina 
facie  case  was  not  made  out  against  them. 
The  order  of  discharge  is  neither  per- 
verse nor  incorrect  and,  therefore,  no 
interference  is  necessary. 

The  application  is  dismissed. 


P.N./RK. 


Revision  dismissed 
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FINDLAY,  J.  C. 

GopaZdeo— Applicant. 

v.       ^ 
Batni — Non-Applicant. 

Criminal  Revn.  No.  271  of  1928,  Deci- 
ded on  23rd  August  1928,  against  order 
of  Sub-Divisional  Mag.,  Nagpur,  D/- 
22nd  May  1928. 

Criminal  P.  C.,  S.  488  (5)— Order  of  main- 
tenance allowance  paned  in  wife's  favour — 
Single  act  of  adallery  on  her  part  doei  not 
entitle  huiband  to  discontinue  allowance. 

\Vheie  nn  order  of  maintenance  allowance 
is  passed  under  9.  488  in  favour  of  a  wife, 
High  Court  will  not  disturb  it  in  revision 
unless  the  applicant  satisfies  the  Court  that 
his  wife  has,  under  S.  488  (5),  become  dis- 
entitled to  the  continuance  of  tho  allowance 
-jand  a  single  solitary  act  of  adultery  on  her 
fcarb  does  not  give  the  husband  the  right  to 
discontinue  it:  31  Mad.  185,  Dist.  [P  238  0  2] 

M.  K.  Padhey  and  Y.  V.  Jakatdar— 
for  Applicant. 

W.  R.  Puranik—toY  Non-Applicant. 

Order.  —  The  applicant  Gopaldeo 
Baghvi  applies  for  revision  of  an  order 
of  the  Sub-Divisional  Magistrate,  Saoner, 
dated  22nd  May  of  this  year,  ordering 
him  to  pay  certain  arrears  of  mainten- 
ance allowance  to  the  non- applicant, 
his  wife  Mt.  Rafcni.  The  latter  woman 
obtained  an  order  in  her  favour  on  10th 
October  1923,  and  she  had,  in  due 
course,  applied  for  payment  of  the  allow- 
ance for  three  months  from  10th  Decem- 


ber 1927.  The  applicant,  as  on  previous 
occasions,  once  more  raised  the  conten- 
tion, hitherto  unsuccessful,  that  the  non- 
applicant  was  living  in  adultery  and  ib 
is  undoubtedly  true  that,  about  8th 
March  she  had  advanced  some  seven- 
months  in  pregnancy  but  says  that  she 
had  meanwhile  had  intercourse  with  her 
husband.  The  lowor  Court,  after  a,  care- 
ful survey  of  tho  evidence,  has  disbelieved 
the  contention  of  the  applicant  that  she- 
was  living  in  adultery  with  ono  Pandya- 
Mahar,  and  his  review  of  that  evidence 
is,  in  my  opinion,  unexceptionable.  I 
agree  with  the  Magistrate  that,  if  there 
were  fcruth  in  this  allegation  Pandya- 
would  undoubtedly,  when  accused,  have 
attempted  to  save  himself  at  the  expense 
of  the  non-applicant  Even,  however, 
if  I  assume  that  the  non-applicant's  pre- 
sent pregnancy  was  the  result  of  a  single 
act  of  adultery,  which  is  the  utmost 
extent  I  can  go  to  in  favour  of  the  pre- 
sent applicant  on  the  evidence  on  record, 
I  cannot  see  tbat  the  applicant's  case  at 
present  is  much  advanced. 

I  have  been  referred  to  a  decision  of 
the  Madras  High  Court  in  Ponnayee  v. 
Penya  Mooppan  (l)  in  which  Benson 
and  Miller,  JJ  ,  were  not  prepared  to  in- 
terfere with  the  discretion  exercised  by 
a.  Magistrate  in  refusing  to  grant  the 
maintenance  allowance  because  the  ap- 
plicant there  had  been  guilty  of  ad- 
ultery with  a  low  caste  man  and  had 
been  outcasted  in  consequence.  That 
decision  appears  to  me  quite  inapposite 
in  the  present  case.  I  am  not  concerned 
with  the  order  of  maintenance  which  has 
been  passed  long  ago.  Before  that  order, 
can  be  disturbed,  the  applicant  has  to 
satisfy  the  Court  that  his  wife  has, 
under  sub-S.  (5),  S.  488,  Criminal  P.  C., 
become  disentitled  to  the  continuance 
of  the  allowance,  and  this  he  has  most 
certainly  not  done  in  the  present  case. 
His  attempt  to  dispute  the  payment  of 
the  arrears  seems  only  one  more  vexa- 
tious effort  to  avoid  a  responsibility 
which  has  already  been  imposed  upon 
him  in  the  previous  proceedings. 

I  see  no  reason,  therefore,  to  interfere 
with  the  order  of  the  Magistrate  for  the 
payment  of  the  arrears  in  question,  and 
the  present  application  is  dismissed* 
In  the  circumstances  of  the  case,  I  order 
the  applioant  to  pay  bo  the  non-appli- 

(1)  [1908]  81  Mad.  185=18  M.  L.  J.  150. 
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oant  Rs.  10  in  respeob  of  costs  to  oover 
Pleader's  fees  and  the  like,  which  she 
must  have  incurred  in  this  Court. 


P.N./B.K. 


Revision  dismissed. 
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BUDHEDAB,  A.  J.  C. 

*    Bakhatlal — Accused — Applicant, 
v. 

Emperor — Opposite  Party. 

Criminal  Revn.  No.  423  of  1928,  De' 
joided  on  5bh  March  1929,  againsb  judg- 
ment of  Disb.  Magistrate,  Raipur,  D/- 
4th  Ocbober  1928,  in  Criminal  Appeal 
No.  134  of  1928 

Penal  Code,  S.  265— Principal  ingredient 
of  offence  under  S.  265  is  the  use  of  false 
measure  with  intent  to  defraud. 

Wher3  tha  accused  wag  ggtting  his  gram 
measured  with  two  kathas,  which  he  borrow- 
ed for  tho  purpose  from  another  person,  who 
told  him  that  Gho  kathas  wore  passed  by  the 
Notified  Area  Committee  and  which  were 
seized  by  the  police,  who  found  them  to  mea- 
sure five  tolas  more  than  tho  standard  katha 
and  prosecuted  tho  accused  who  was  convict- 
ed under  S.  22G5. 

Held,  that  the  accused  could  not  be  con- 
victed unless  it  was  proved  that  ha  knew  that 
the  kathaa  were  incorrect  or  that  before  he 
used  them,  he  tampered  with  them.  Unless 
this  was  established,  fraudulent  intention  on 
the  part  of  the  accused  so  as  to  convict  him 
under  S.  265  could  not  ba  presumed,  one  of  the 
.principal  ingredients  oE  the  o  He  no  a  being  the 
use  of  false  measure  with  intent  to  defraud. 

[P  240  C  1] 

D  N.  Chowdhry—tor  Applicant 

Order  — The  facts  of  bbe  case  are  that 
•on  4bh  April  1928  in  bhe  grain  markeb  of 
the  Notified    Area   Committee   of  Bhata- 
para  bhe  applicant    had    purchased  some 
-cart  loads  of  wheat   and   while    bhe  same 
were   being    measured    by    two    kathas 
bearing  Nos  274  and  275,  bhey  were  sei- 
zed by  the  police  who  found  each  of  them 
^to  measure  five  tolas   more  of  grain  than 
•the   standard    katha    prescribed    by   the 
Nobified  Area  Committee.     The  applicant 
was  accordingly  challaned    under  S.  265, 
'I.  P.  C  ,  for  having   fraudulenbly  used  a 
false  kabha  measure  and  was  convicted  by 
Mr/|B.  L.  Yerma,  Magistrate  2nd,  Class, 
Baloda   Bazar,    and  sentenced    bo    three 
months  rigorous  imprisonment  and  a  fine 
of  Bs  100.     In  appeal   the  District  Ma- 
gistrate, Baipur,  maintained  the  convic- 
tion  bub   increased  the  fine   to  Bs.  300 


an^remitted  the  senbenoe  of  imprison- 
ment. 

The  applicant  has,  therefore,  come  up 
in  revision  to  this  Court  and  his  learned 
advocate  urged  that  in  the  absence  of 
any  evidence  or  circumstances  showing 
that  the  accused  knew  of  the  incorrect- 
ness of  bhe  katha  measure  in  question 
when  he  used  them,  he  could  nob  be  said 
to  have  used  them  fraudulently  within 
the  meaning  of  S.  265,  I.  P  .C.  Ib  is  no 
doubb  established  by  the  evidence  on  re- 
cord in  the  case  that  the  applicant  did  not 
himself  possess  any  kabhas,  bhab  those 
bhat  were  seized  by  police  belonged  bo 
one  Jeetmal  from  whom  the  accused  had 
borrowed  them  on  the  day  in  question, 
and  that  these  kabhas  were,  as  a  matter 
of  fact,  verified  by  bhe  Officers  of  the 
Nobified  Area  Committee,  on  21sb  March 
1926,  wibh  the  result  bhab  one  of  them 
was  found  to  be  correct  and  the  other 
shorb  by  only  bwo  bolas.  Ib  is  also  proved 
by  acbual  test  ab  bhe  trial  that  these  bwo 
kabhas,  on  a  comparison  wibh  the  standard 
one,  measured  five  tolas  more  and  there- 
fore bhey  were  false  measures  within  bhe 
meaning  of  S.  265,  I.  P.  C. 

In  para.  5  of  his  judgment  in  spibe  of 
the  finding  bhab  Jeefcmal  had  bold  the  ac- 
cused, ab  bhe  time  when  he  lenb  tha 
kabhas,  thab  bhey  had  been  passed  by  bhe 
Nobified  Area  Committee,  the  learned 
Magistrate  presumes  fraudulent  inten- 
tion on  the  part  of  the  accused  because, 
according  to  him,  it  was  possible  thab 
the  accused  could  tamper  wibh  bhe 
kathas  on  the  way.  He  further  states 
that  the  accused: 

"  could  vary  well  do  it  when  he  was  going  to 
make  a  largo  profit  by  its  use  and  at  the  same 
time  be  not  responsible  for  it  as  the  kathaa 
•belonged  to  another  man." 

Ib  is  unforbunate  bhab  the  learned  Dis- 
trict Magistrate  has  fallen  inbo  bhe  same 
error  in  making  a  similar  presumption 
for,  aCber  concurring  wibh  the  finding  of 
the  first  Courb  bhab  bhe  kathas  in  ques- 
tion were  incorrect,  the  'learned  District 
Magistrate  in  para.  2  of  his  judgment 
abates  bhab: 

"  For  the  second  question  therefore  whether 
the  false  kathas  wore  used  fraudulently  I 
must  find  that  they  were  so  fraudulently  used 
on  the  principle  that  a  man  must  be  presumed 
to  know  the  natural  result  of  his  actions." 

The  learned  District  Magistrate  even 
goes  furbher  bhan  bhe  brying  Magistrate 
in  presuming  thab  bhe  kfcbhas  in  quesbion 
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•were  incorrect   even   when    the  Notified 
Area  Committee  certified  them  as  correct 
and  he  could  not  understand 
11  tbe  Notified    Area   Oommibtee   certifying  as 
correct  katha  with  a  wobbling  "  iigoutter." 

It  was  the  duty  of  the  prosecution  to 
lead  some  evidence  to  prove  that  before 
he  brought  the  kathas  from  Jeetmal  the 
accused  knew  them  to  be  incorrect  or 
that  before  he  used  them  he  tampered 
with  them  and  there  being  no  evidence 
on  these  points  the  lower  Courts  could 
not.  in  my  opinion,  presume  fraudulent 
intention  on  the  part  of  the  accused  so 
as  to  convict  him  under  B  5>65,  I.  P.  C., 
one  of  the  principal  ingredients  of  the 
offence  being  the  use  of  false  measure 
with  intent  to  defraud. 

For  the  reasons  set  forth  above  I 
allow  the  application  for  revision  and  set 
aside  the  conviction  of  the  applicant.  The 
fine,  if  paid,  will  be  refunded. 


K.N  /R.K. 


Revision  allowed. 
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SUBHEDAR,  A.  J.  C. 

Raghya — Accused— Applicant. 

v. 

Emperor 

Criminal  Kevn  No.  79-B  of  1929, 
Decided  on  21st  June  1929  against  judg- 
ment of  Sub-Divisional  Mag.,  Basim, 
D/-  17th  March  1929. 

Criminal  P.  C.  (5  of  1898),  S.  162— During 
trial  after  charge  was  framed  accused  desir- 
ing to  cross-examine  prosecution  witnesses 
further  and  applying  for  copies  of  state- 
ments made  by  witnesses  to  police— Accused 
should  be  allowed  such  copies  and  judg- 
ment should  not  be  passed  without  disposing 
of  such  application. 

11  during  the  course  of  the  trial  after  the 
charge  IB  framed  the  aooiued  desires  to  oroaa- 
eiamine  prosecution  witnesses  further  and 
applies  to  the  trying  Magistrate  to  grant  him 
copies  of  the  statements  made  by  the  wit- 
nesses to  the  police  during  the  investigation, 
the  Magistrate  should  allow  him  such  copies 
and  should  not  pass  judgment  without  dis- 
posing of  suoh  application,  and  if  the  appel- 
late Court  finds  that  the  statements  of  wit- 
ness were  recorded  in  the  diary  he  should 
remand  the  case  and  allow  the  copies  to  the 
accused  .  A.  I.  R.  1929  Rang.  87,  Re  I.  on. 

[P  240  0  2] 

D.  T.  Mangalmurti — for  Applicant. 

Order.— On  12th  February  1929  the 
aDDlicant  was  convicted  by  the  Tahsildar 


and  Magistrate,  Second  Class,  Basim,  of 
an  offence  under  8.  354:,  I.  P.  C.,  and  sen- 
tenced to  four  months  rigorous  imprison- 
ment. His  appeal  to  the  Sub-Divisional 
Magistrate  bas  been  rejected  and  he 
comes  up  on  revision  to  this  Court  Tbe 
applicant  bas  already  undergone  the  sen- 
tence and  therefore  the  decision  of  fchia 
application  is  only  of  an  academical 
interest. 

During  the  course  of  the  trial  after 
the  charge  was  framed  the  accused  de- 
sired to  cross-examine  the  prosecution 
witnesses  further  and  with  that  object 
on  22nd  November  1928  he  presented  an 
application  to  the  trying  Magistrate  to 
grant  him  copies  of  the  statements  made 
by  the  witnesses  to  the  police  during  the 
investigation  On  24th  November  1928 
the  Magistrate  recorded  the  following 
curious  order  on  the  face  of  the  appli- 
cation : 

"Ask  S.  I.  if  the  statements  are  on  separate- 
papers  or  in  tho  general  diary.  If  latter 
copies  oannot  be  given." 

In  the  order  sheet  of  the  same  date 
the  Magistrate  also  noted  the  following 

order  . 

"Read  application  for  copies  of  statements 
of  P,  Ws.  made  to  police.  Request  8.  I. 
through  A.  8.  P.  to  send  all  papers-  in  this 
connexion  for  my  perusal  a>nd  reference." 

It  does  not  appear  from  the  record 
whether  the  police  papers  were  sent  to 
the  trying  Magistrate  or  not  and  judg- 
ment was  apparently  pronounced  with- 
out disposing  of  the  aforesaid  application 
for  copies.  The  learned  Sub-Divisional 
Magistrate  in  disposing  of  the  appeal 
found  fault  with  the  trying  Magistrate 
in  not  passing  any  final  order  on  the  ap- 
plication for  copies,  but  when  he  found 
that  the  statements  of  witnesses  were 
recorded  in  the  diary,  he  should  have 
remanded  the  case  and  allowed  the  ac- 
cused copies  thereof  as  was  done  in  the 
case  of  Sulaiman  Mohamed  Bholai  v, 
Emperor  (1).  But  this  apparent  illega- 
lity oannot  now  be  cured  because  the  ac- 
cused has  already  undergone  the  sentence 
and  his  learned  pleader  very  properly 
objects  to  a  retrial  being  ordered.  With 
these  remarks  the  application  is  dis- 
missed. 

P.N./R.K.  Order  accordingly. 


(1)  A.  I.  R.  1929  Rang.  87=6  Rang.  672. 
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SUBHEDAR,    A,  J    C. 

Sadia  and  another  —  Plaintiffs —  Ap- 
pellants. 

v. 

Ambhiria— Defendant—  Respondent. 

Second  Appeal  No-  359  of  1927,  De- 
cided on  Ubh  March  1929,  against  decree 
of  Dist.  Judge,  Bhandara,  D/-  !d2nd 
Mlrch  1927,  in  Civil  Appeal  No.  112  of 
1926 

Contract  Act,  S.  65—  Usufructuary  mort- 
gage executed  by  occupancy  tenant  in  con- 
sideration of  loan  in  contravention  of  Cen- 
tral Province  Tenancy  Act  —  Suit  to  eject 
mortgagee  is  governed  by  S,  65  and  decree 
should  be  passed  conditional  on  payment  of 
loan. 

Where  an  occupancy  tenant  of  certain  fields 
executed  aa  unregistered    usufructuary    mort- 
gage in  consideration  of  a  loin  and    tho  mort- 
gagee gut  possession  under  it,  a,  suit  brought  to 
ejoot    the  mortgagee    from    the    fields    will    bo 
governed  by  S.  Ui  and  a  decree    will    be  passed 
conditional  on  mortgagor    paying  to    the  mort- 
gagee the  above  loan,    although   tho    mortgage 
was  in  contravention  of  the  provisions  of  Cen- 
tral Province  Tenancy  Act  :    33  All.  77[Jf  Foil. 
A.  I.  R.  191U  Nag.  132  ,    1  j  C.P.L.R.  33,  Appl, 
A.  I.  R.  1922  P.  C.  403,   Cons.  ,    54  /.    C.    7(J4 
not  Foil.  [P  ^AJ  0  1J 

M .  B.  Niyogi — for  Appellants. 

W.  B.  Puranik — for  Respondent. 

Judgment. — The  plaintiffs  came  to 
the  lirsb  Court  alleging  that  they  were 
the  occupancy  tenants  of  fields  397  and 
403  of  rnouza  Mohagaon,  Tahsil  Gondia 
that  their  father  sublet  the  said  fields  to 
tho  defendant  for  the  year  1923-1924, 
and  that  after  this  period  was  over  the 
defendant  was  wrongfully  withholding 
possession  though  asked  to  give  it  up. 
The  claim  was  to  eject  the  defendant 
from  the  fields.  The  defendant  pleaded 
that  he  was  lawfully  in  possession 
of  the  fields  by  virtue  of  an  unregistered 
usufructuary  mortgage-deed  which  the 
father  of  the  plain  biff  a  had  executed  in 
his  favour,  on  15th  February  1923,  in 
consideration  of  having  taken  a  loan  of 
Rs  300.  It  was,  therefore,  contended 
that  so  long  as  the  debt  was  not  paid  off 
the  defendant  could  not  be  ejected.  la 
the  alternative  the  defendant  prayed  that 
the  plaintiffs  should  be  put  upon  terms  : 
if  they  repudiated  the  mortgage,  they 
should  get  a  decree  for  possession  condi- 
tional upon  their  refunding  the  mortgage 
debt.  The  Second  Class  Subordinate 
Judge,  Gondia,  who  tried  the  suit  passed 
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an  unconditional  decree  in  plaintiffs' 
favour  for  possession  of  the  fields,  but  on 
appeal  by  the  defendant,  the  learned 
District  Judge,  Bhandara,  modified  it  by 
making  it  conditional  upon  the  plaintiffs 
paying  to  the  defendant  Rs  300  which 
he  found  to  have  been  received  by  the 
plaintiffs'  father  under  the  mortgage- 
deed  (Ex.  D-l).  The  plaintiffs  have, 
therefore,  come  up  in  second  appeal  to 
this  Court. 

The  only  point  argued  by  the  learned 
advocate  for  the  appellants  was  that  the 
order  for  the  refund  of  consideration  of 
the  mortgage  debt  passed  by  the  lower 
appellate  Court  was  wrong  because  onoe 
it  was  held  that  the  transaction  was 
void,  being  in  contravention  of  the  provi- 
sions of  tho  Central  Province  Tenancy 
Act,  the  consideration  for  the  contract 
was  unlawful  and  the  maxim  in  pari 
delicto  potior  est  conditio  defendatis  ap- 
plied, and  therefore  the  money  paid 
under  such  an  illegal  contract  could  not 
be  recovered  by  the  defendant.  Reliance 
is  placed  on  the  case  of  Bhure  v.  Sheogo- 
pal  (1),  in  support  of  this  contention. 
That  was  a  case  in  which  the  plaintiff 
sued  to  recover  certain  sir  fields  of  which 
the  defendants,  soon  after  selling  the  vil- 
lage share  to  the  plaintiff,  had  become 
occupancy  tenants  but  had  surrendered 
the  same  to  the  plaintiff.  ID  the  alter- 
native a  claim  for  refund  of  consideration 
was  also  made.  The  learned  Judicial 
Commissioner  found  that  the  sale  and 
the  surrender  bein^  practically  one 
transaction,  the  latter  was  void  and  con- 
firmed the  dismissal  of  the  plaintiff's 
suit.  In  disposing  of  the  claim  for  re- 
fund of  consideration  the  learned  Judge 
made  the  following  observations  : 

"Tho  actual  position  obtaining  is  that  the 
defendants  arc  in  possession  whilo  the  plain- 
tiff seeks  to  enforce  against  them  an  agree- 
ment which  is  void.  Both  parties  knew  that 
when  tho  sale  and  surrender  .varo  executed 
they  were  contravening  the  provisions  of  the 
Tenancy  Act.  The  plaintiff  as  the  defendants' 
creditor  was  certainly  not  less  to  blame  than 
the  defendants,  and  the  maxim  in  pan  dehcto, 
potior  est  conditio  defendatis  would  seem  to  ap- 
ply. S.  65,  Contract  Act,  has  no  application 
where  the  contract  embodies  a  purpose  known 
to  be  illegal  to  which  both  sides  are  parties. 
For  similar  oases  I  may  refer  to  Muihdhar  v. 
Pern  Raj  (2)  and  Dipan  Ra%  v.  Ram  Khelaioan 
Rao  (3).  The  position  in  Bahoran  Upadhya  v 

1)  [1920]  54  1.0.  791.  " 

2)  [1900]  92  All.  203— (1900)  A.W.N.  10. 

3)  [1910]  32  All.    383=5   I.C.  557=7   A.L.J. 
330. 
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Uttamjir  (4),  was  praofcioally  fcha  reverse  of 
what  obtains  hare  .  in  that  case  the  plaintiff 
sued  fcha  mortgagee  of  an  occupancy  holding 
to  recover  possession  upon  the  ground  that  the 
mortgage  was  void  under  the  Tenancy  Act 
vvibhoub  repaying  the  mortgagee  the  monoy  ho 
had  received,  and  it  wag  hold  on  tha  principle 
that  ho  who  seeks  equity  must  do  equity  that 
the  mortgagor  could  not  ^retain  tha  mortgage 
money  in  addition  to  regaining  tha  proparty." 

It  will,  therefore,  appear  clear  that  on 
the  facts  fount!  in  the  case  that  posses- 
sion was  not  transferred  the  learned 
Judicial  Commissioner  disallowed  the 
olaim  for  refund  following  the  two 
Allahabad  c  1.303  in  which. the  facts  were 
similar  to  those  in  the  case  before  .him. 
The  case  of  Bohoran  Upadhya  v.  Uttam- 
gir  (4),  the  facts  of  which  are  identical 
with  those  of  the  present  case,  was  only 
distinguished.  The  case  cited  can, 
therefore,  afford  no  precedent  for  the  da- 
cision  of  the  present  case.  On  the  facts 
the  present  cise  is  similar  to  the  ca.se  of 
Bohoran  Upadhya  v  Uttamgir  (4)  and 
the  law  propounded  therein  must,  in  my 
opinion,  be  followed  for  the  decision  of 
the  present  case.  In  a  later  case  decidei 
by  Prideaux,  A.  J.  C.,  and  reported  as 
Narayan  v.  Motisa,  (5)  -the  dictum  laid 
down  is  that  : 

11  before  an  illegal  purpoaa  is  curried  out, 
wholly  or  in  part,  and  whin  tha  parties 
are  in  pan  dolioto,  tha  general  rule  is  that  no 
flUbfc  will  ha  to  racovar  money  paid  under  tha 
unlawful  agreement,  Bub  when  the  parties 
have  dona  nothing  illegal  with  ttnir  eyes  opiu 
but  have  bean  caught  by  tha  fiction  thib  they 
should  have  known  tha  law,  a  suit  for  refund 
Of  the  consideration  is  maintainable." 

Applying  this  principle  to  tho  praaaifc 
case,  it  is  evident  that  the  plaintiffs' 
father  as  well  as  the  defendant  being 
mere  agricultural  rustics  could  not  ba 
expected  to  know  the  intricacies  of  the 
tenancy  law  as  to  transfer  of  holdings, 
and  have  been  caught  by  the  fiction  that 
they  should  have  known  the  law.  It 
would  be  manifestly  unjust  that  the 
defendant  should  be  made  to  lose  both 
money  and  the  fields,  and  equity  demands 
that  in  such  a  oa.se  as  the  present  restitu- 
tion must  be  made  An  earlier  one  of 
this  Court  reported  as  Durgai  v.  A}ab 
Singh  (6),  was  also  desided  on  the  sama 
equitable  principles  and  the  plaintiffs 
there  were  given  a  decree  for  possession 
conditional  upon  their  refunding  a  pro- 
portionate part  of  premium  received  by 

(4)  [1911J  33  AlTT779=12  1.0.  112=9   AT£j\ 

931. 

(5)  A.I.B.  1924  Nag.  132=20  N.L.B.  87, 
(8)  [1902]  15  G.  P,  L,  B,  33. 


them  under  an  illegal    lease    which    they 
wanted  to  avoid. 

There  only  remains  the  consideration 
of  two  other  oases  oited  by  the  learned 
advocate  for  the  respondents  which  also 
support  his  case.  They  are  Vijendra 
Mohan  v.  tyonorama  Dasi  (7)  and  Ear- 
nath  Kuar  v  Indar  Bahadur  Singh  (8). 
In  the  first  of  these  cises  the  dispute  was 
between  the  two  rival  purchasers  of  cer- 
tain proparties  belonging  to  a  minor  and 
conveyed  to  them  separately  by  the  cer- 
tificated guudian  at  different  times.  The 
plaintiff  w,is  the  subsequent  purchaser 
and  sought  to  oust  the  defendant,  who 
was  the  prior  purchaser,  from  possession 
of  the  properties  on  the  ground  that  his 
purchase  was  not  legal  because  of  cartain 
irregularities  cjnruittel  by  the  guirdian 
in  effecting  the  sale.  In  confirming  the 
dismissal  of  the  plaintiff's  claim  tha 
learned  Judges  miie  the  following  ob- 
servations : 

"Nothing  can  bo  more  unjust  than  to  p  arm  it 
a  parson  to  *3ll  a  tract  of  lani  and  take  bho 
purchase  money,  and  then,  becauae  tha  sale 
happens  bo  b3  inform*!  and  void,  to  allow  him 
or,  whiofi  is  tha  aaon  thing,  tha  person  on 
whoaa  babalf  he  acts,  to  recover  back  the  land 
and  kaep  the  monsy  ,  any  Coda  of  law  which 
would  tolerate  this -would  seam  to  be  liable  to 
the  reproach  of  baing  a  very  imperfect  or  a 
very  inequitable  one," 

In  the  second  cxse  the  plaintiff  had 
filed  the  suit  to  reaover  possession  of  car- 
tain  properties  conveyed  to  him  in  con- 
sideration of  the  advances  received  by 
the  defendant  as  loan,  and  in  the  alterna- 
tive for  recovery  oE  the  money.  It  was 
found  that)  the  sale  was  void  at  its  incep- 
tion baoAUge  tho  defenlant  had,  at  the 
date  of  transfer,  no  interest  capable  of 
transfer  but  merely  an  expectancy.  The 
claim  for  possession  was,  therefore,  dis- 
allowed, but  that  for  the  recovery  of 
money  dec  real  on  ths  ground  that  S  65, 
Contract  Act,  governed  the  oise.  The 
controversy  that  so  long  raged  as  to  the 
correct  intarpratitioa  of  the  provisions 
of  S.  65,  Contract  Act,  was  thus  set  at 
rest  by  the  following  pronouncement  to 
be  found  in  the  judgment  of  their  Lord- 
ships of  the  Privy  Council  : 

"  The  section  deals  with  (a;  agreements  and 
(b)  contracts, >  The  distinction  between  them  ia 
apparent  from  S,  2.  By  01.  (o)  every  promise 
and  every  set  of  promise  forming  the  consi- 
deration for  oaoh  other  is  an  agreement,  and 
by  Cl.  (h)  an  agreement,  enforceable  by  law 

~(7rA7T.  B.  1922  Ual,  150=49  Gal.  911. 
(3)  A,  I.  B.  1922  P.  0.   403=45   All.   179=26 
0.  C.  223=501,  A,  69  (P.O.). 
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is  a  contract.  9.  65,  therefore,  deals  with  (a) 
agreements  enforceable  by  law  and  (b)  with 
agreements  nob  so  enforceable,  By  Gl.  (g)  an 
agreement;  nob  enforceable  by  law  IB  and  to  be 
void.  An  agreement,  therefore,  discovered  to 
be  void  is  one  discovered  to  be  not  enforceable 
by  law,  and,  on  tho  language  of  the  section, 
would  include  an  agreement  that  was  void  in 
that  senso  from  its  inception  as  distinct  from 
a  contract  that  becomes  void.  The  agreement 
hero  was  manifestly  void  from  its  mcoption, 
and  it  was  void  because  its  subject-matter 
wafa  incapable  of  being  bound  in  the  manner 
stipulated." 

In  the  light  of  these  observations  of 
the  Privy  Council  the  view  of  the  learned 
Judicial  Commissioner  expressed  in  the 
case  of  Bhure  v.  Skeogopal  (1)  that  S.  65, 
Contract  Act,  has  no  application  to  the 
case  of  contracts  which  are  void  ab  initio 
must,  therefore,  be  held  to  be  no  longer 
good  law.  The  present  case  must  also  be 
governed  therefore  by  8.  65,  Contract  Act. 
Upon  a  review,  therefore,  of  the  autho- 
rities considered  above,  I  hold  that  tho 
plaintiffs  were  rightly  directed  to  pay, 
before  receiving  possession  of  the  holding, 
the  amount  of  Rs  300  to  the  defendant 
which  their  father  had  received  as  con- 
sideration for  the  transfer  The  appeal 
fails  and  is  dismissed  with  all  costs, 

P.N./R-K.  Appeal  dismissed. 
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HALUPAX  AND  KINKHEDE,  A.   J.  Cs, 

Commissioner  of  Income-tax — Appli- 
cant. 

v. 

Jainarain    Motiram — Non-Applicant. 

Misc.  Ref.  No.  20-B  of  1927,  Decided 
on  18th  July  1928,  made  by  applicant  on 
14th  Deaember  1927. 

(a)  Income-tax    Act,    S.    62  (2)— Question 
of    law    not   railed    before     Commissioner — 
High  Court  can  direct  to    refer    if    it    arises 
out  of  his  order. 

An  assesseo  is  entitled  to  move  the  High 
Court  for  a  direction  to  the  Commissioner  to 
refer  questions  ofjlaw  raised  by  him  in  his  peti- 
tion to  the  High  Court  even  though  they  may 
not  have  beon  raiaod  baforo  him  in  tha  oourse 
of  tho  proceedings  under  S.  62  (2)  provided 
they  are  questions  of  law  arising  out  of  the 
Commissioner's  order  passed  in  appeal. 

[P  214  C  2] 

(b)  Income-tax  Act,  S.  23    (4)— If  alienee 
disputes      authority      of      the       Income-tax 
Department  to    adopt    flat  rate,    then    ques- 
tion  of  law   may     arise     for     consideration 
whether   in   absence  of   reliable  data  of  in- 
come   from     certain      source,       Income-tax- 
Officer    can      make     assessment    based      on 


formula  by  taking  certain  percentage  of 
gross  turnover  as  representing  fair  margin 
of  profit. 

If  an  assaBsee  diapubea  in  hia  statement  the 
authority  of  the  Income-tax  Department  to 
adopt  a  flat  rate,  then  a  question  of  law  may 
ariso  for  consideration  of  High  Court  AS  to 
whether  in  the  abaonce  of  other  reliable  data 
as  to  income  of  an  assesseo  from  a  certain 
source  an  Income-tax  Officer  is  justified  in 
making  an  assessment  based  on  a  formula 
deduced  by  taking  a  certain  percentage  of  the 
gross  turnover  as  representing  a  fair  margin 
of  profit.  But  if  13988300  admits  that  ha  has 
nothing  to  say  if  some  percentage  is  adopted 
to  find  out  income  from  a  particular  source, 
it  is  not  0[J3H  to  him  to  urge  merely  the' 
question  of  the  reasonableness  of  tho  extent 
of  the  percentage  adopted.  [P  245  C  1] 

(c)  Income-tax  Act,  S.  10  (a) — Aiseiiee 
can  claim  deduction  of  expenditure  only  if 
expenditure  is  actually  incurred  or  liability 
incurred  is  satisfied  before  close  of  year — 
Income-tax  Act,  S.  11  (2J. 

An  13323109  is  not  entitled  to  deduct  an 
expenditure  (adat,  interest  etc.,)  not  actually 
incurred  by  him  bafore  the  close  of  the  ac- 
count year  and  a  deduction  can  be  claimed 
only  if  the  expenditure  is  actually  incurred 
or  tha  liability  incurred  19  satisfied  before  the 
close  of  tha  yoar.  [P  245  C  2] 

D.  N.  Choudhary — for  Applicant. 

A  V.  Khare — for    Non-Applicant. 

Kinkhede,  A,  J  C—  This  is  a  case 
referred  for  decision  to  this  Court  by  the 
Commissioner  of  Income-tax  under  S.  66 
(3),  Income-tax  Act  (11  of  1922),  upon  a 
requisition  made  by  this  Court  as  per  its 
order  dated  16fch  February  1927.  The 
facts  are  stated  in  sufficient  detail  by 
the  Commissioner  of  Income-tax  in  his 
reference  and  I  need  not  repeat  them 
here  Tho  assessee  had  filed  a  return 
showing  Es.  20.374-9-6  as  his  approxi- 
mate (Ajmasa)  income  for  the  yeir  end- 
ing Divuli  1922.  He  oould  not  vou- 
chsafe for  the  correctness  of  his  figures 
as  required  by  law,  as  is  clear  from  the 
word  "Ajmasa"  (approximately)  used 
by  him.  This  was  not  accepted,  as  the 
Assistant  Commissioner  himself  puts  it, 
"  as  he  WJLS  said  to  hive  a  large  trade 
in  cotton.  "  The  Assistant  Commis- 
sioner asked  him  to  produce  his  account 
books  which  being  produced  wore  inspec- 
ted and  found  to  be  "unclosed."  He  was 
asked  to  close  them,  but  he  pleaded  his 
inability  to  close  them  for  want  of  ac- 
counts from  other  firms  with  which  he 
had  dealings. 

After  some  investigation  the  Assistant 
Commissioner  assessed  him  on  a  total 
income  of  Rs.  1,79,905  and  by  an  order 
dated  20th  February  1921  directed  him 


244  Nagpur    COMMR,,  INCOME-TAX  v.  JAINABAIN  (Kinkhede,  A.  J.  0.)  1929 


to  pay  Us.  17,453-10-0  on  aooounfc  of  in- 
oome-tax  and  super-tax.  The  assessee 
appealed  to  the  Commissioner  who 
ordered  reduction  of  tax  by  Rs.  2,884-5-0. 
Not  being  satisfied  he  applied  to  the 
Commissioner  of  Income-tax  to  state  his 
case  on  points  formulated  by  him  but  the 
Commissioner  thinking  that  they  did  not 
constitute  points  of  law,  asked  him  to 
submit  a  revised  petition  But  even 
then  the  Commissioner  was  not  satisfied, 
and  the  assessee  then  put  in  a  third  ap- 
plication through  a  pleader.  Still  it  was 
not  clear 

"  as  to  what  point  of  law  arose  out  of  this 
case  and  on  what  point  of  law  the  reference 
to  the  High  Court  was  sought.  " 

The  application  was  therefore  refused. 

The  assessee  then  presented  a  petition 
to  this  Court  setting  forth  the  points  of 
law  arising  out  of  the  Commissioner's 
order.  Both  parties  were  heard,  and 
this  Court  passed  the  order  dated  16th 
February  1927  compelling  the  Commis- 
sioner to  make  the  reference.  The  Com- 
missioner in  submitting  the  case  as 
ordered  has  raised  a  preliminary  ques- 
tion and  requested  this  Court  to  decide 
it  before  giving  its  opinion  on  the  points 
raised.  That  question  is  whether  or 
not  an  assessee  is  entitled  to  move  the 
High  Court  for  a  direction  to  the  Com- 
missioner to  refer  questions  of  law  which 
have  not  been  raised  before  him  in  the 
course  of  the  proceedings  under  8.  66  (2) 
of  the  Income-tax  Act  ? 

Before  dealing  with  the  question  re- 
ferred it  is  necessary  to  dispose  of  this 
preliminary  objection.  In  my  opinion, 
the  wording  of  3  66  (2)  does  not  bear 
the  construction  put  by  the  Commis- 
sioner. It  does  not  lay  on  the  assessee 
the  duty  of  formulating  any  question  of 
law,  although  it  is  open  to  him  to  do  so 
for  the  benefit  of  the  Commissioner.  It 
ought  to  be  sufficient  for  him  to  indicate 
that  the  order  of  the  Commissioner  up- 
holding the  assessment  gives  rise  to 
questions  of  law  and  that  he  wants  him 
to  state  his  cj.se  for  the  decision  of  this 
Court.  The  law  casts  on  the  Commis- 
sioner the  duty  of  drawing  up  a  state- 
ment of  the  case.  Had  the  wording  of 
the  section  been  that  the  petition  for  re- 
ference shall  ba  drawn  up  in  the  form 
laid  down  for  a  memo  of  appeal  under 
B.  30  (3)  or  32  (2),  Income-tax  Act,  and 
shall  also  specify  the  questions  of  law, 
then  there  was  some  force  in  the  conten- 


tion raised  by  the  Commissioner.  No 
rules  or  departmental  instructions  have 
been  brought  to  my  notice  by  the  learn- 
ed counsel  who  appeared  for  the  Com- 
missioner, making  it  obligatory  on  the 
assessee  to  specify  or  even  to  formulate 
the  questions  of  law  arising  out  of  the 
Commissioner's  order  at  the  time  when 
he  moves  the  Commissioner  to  state  his 
case  under  S  66  of  the  Act.  It  thus 
follows  that  the  duty  of  stating  the  case 
for  the  decision  of  the  High  Court  in 
such  a  clear  manner  as  "  to  enable  it  to 
determine  the  question  raised  thereby  " 
rests  on  the  Commissioner  and  not  on  the 
assossee.  After  the  Commissioner  re- 
fused to  state  his  case,  the  law  vests  in 
the  assessee  the  right  to  move  this 
Court  for  compelling  the  Commissioner 
to  make  a  reference  on  the  ground  that 
his  case  involves  questions  of  law,  and 
this  Court  on  being  satisfied  that  the 
Commissioner's  view  that  no  questions 
of  law  are  involved  is  not  correct, 
can  issue  directions  to  him  to  state 
the  case.  It  is  sufficient  for  the 
purposes  of  the  reference  if  the  ques- 
tions set  forth  in  the  petition  to 
this  Court  arise  out  of  the  Cominis" 
sioner's  order  passed  under  8.  31  or  S  32 
of  the  Act.  I  therefore  hold  that  an  as- 
sessee  is  entitled  to  move  the  High 
Court  for  a  direction  to  the  Commis- 
sioner to  refer  questions  of  law  raised  by 
him  in  his  petition  to  this  Court  even 
though  they  may  not  have  been  raised 
before  him  in  the  course  of  the  proceed- 
ings under  8.  66  (2J,  Income-tax  Act,  pro- 
vided that  they  are  questions  of  law 
arising  out  of  the  Commissioner's  order 
passed  ia  appeal.  For  these  reasons  1 
overrule  the  preliminary  objection  and 
proceed  to  deal  with  the  questions  invol- 
ved in  the  reference. 

The  Assistant  Commissioner  stated  in 
his  order  of  assessment  that  the  accounts 
of  the  Shegaon  business  which  were  exa- 
mined and  scrutinized  by  the  Income- 
tax  Officer  as  also  by  himself  disclosed 
that  they  were  "  unclosed  accounts"  and 
that  the  total  turnover  was  of 
Bs  16,18,928.  The  Income-tax  Officer 
therefore  applied  2i  per  cent  rate,  where- 
as the  Assistant  Commissioner  reduced 
it  to  2  per  cent.  The  Commissioner  has 
upheld  this  rate.  He  says  it  is  nob  an 
unreasonable  or  arbitrary  rate. 

The  scheme  of  the  Income-tax  Act 
shows  that  under  8.  22  and  8.  23  (4)  it 
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is  the  duty  of  the  assesses  to  supply  the 
materials  of  his  assessment,  If  he  fails 
fro  supply  or  having  supplied  fails  to 
substantiate  the  same  under  J3,  23  (3) 
the  Income-tax  Officer -has  still  "to  assess 
the  total  income  of  the  assesseo  "  to  the 
best  of  his  judgment  "  as  contemplated 
by  8.  23  (4).  The  assessee's  accounts 
being  unclosed  he  was  unable  to  supply 
the  full  material,  much  less  to  sub- 
stantiate the  same.  Realizing  this 
difficulty  the  assessee's  agent  in  his  oral 
statement  dated  llth  January  1924  be- 
fore the  Income-tax  Officer  expressly  ad- 
mitted thftjt  he  had  nothing  to  say  if 
some  fair  percentage  is  adopted  to  find 
out  his  income  from  the  cotton  business 
of  Shegaon.  The  owner  of  the  shop  also 
did  not  object  to  the  adoption  of  a  per- 
centage. He  simply  objected  to  the  rate 
of  2i  per  cent  as  being  high.  On  the 
facts  ascertained  by  the  Assistant  Com- 
missioner in  his  enquiry  he  had  no  rea- 
son to  think  that  the  rate  of  2  per  cent 
was  unreasonable  and  the  Commissioner 
also  has  confirmed  the  same,  The  rea- 
sonableness or  otherwise  of  the  rate  ap- 
plied cannot  be  a  question  of  law  which 
he  can  agitate  before  us.  Had  the 
assessee  disputed  in  his  statement, 
the  authority  of  the  Income-tax 
Department  to  adopt  a  flat  rate, 
then  I  think  a  question  of  law  might 
have  arisen  for  consideration  'as 
11  to  whether  in  the  absence  of  other  reliable 
data  as  to  income  of  an  assessse-'from  a  cer- 
tain source  an  Income  tax  Officer  is  justified 
in  making  an  asaesment  baaed  on  a  formula 
deduced  by  taking  a  certain  percentage  of  the 
gross  turnover  as  representing  a  fair  mar- 
gin of  profit." 

But  on  the  admission  made  by  the 
assesses  in  this  behalf  that  question 
does  not  arise.  Therefore  it  follows  that 
it  is  not  open  to  him  to  argue  merely  the 
question  of  the  unreasonableness  of  the 
extent  of  the  percentage  adopted. 

I  am  satisfied  that  the  opinion  given 
by  the  Commissioner  on  the  second 
point  leaves  no  ground  for  complaint.  I 
therefore  hold  that  it  does  not  raise  any 
question  of  law. 

I  now  come  to  the  third  point.  It  rai- 
ses a  question  of  law  whether  the  as- 
sessee is  not  entitled  in  law  to  deduct 
the  adat  charges  Us.  4,692-6-0  payable 
but  not  paid  to  the  adatya  from  the 
Amount  of  the  gross  income  derived  from 
the  business  of  purchases  and  sales  of  the 
Telahara  branch  carried  on  by  him  in 


the  adat  of  another  firm,  irrespective  of 
the  fact  that  the  actual  payment  of  the 
adat  charges  came  to  be  made  to  the  ada- 
tya when  the  whole  account  was  settled 
later  on.  It  is  an  admitted  fact  that 
even  though  the  liability  for  adat  char- 
ges was  incurred  during  the  sambat  year 
1978-79,  the  same  had  not  been  paid  to 
the  adatya  before  the  close  of  the  year. 
The  Commissioner  was,  therefore,  right 
in  disallowing  this  item  as  it  was  not 
11  expenditure  incurred  "  for  earning  the 
profits  of  the  account  year  within  the 
meaning  of  S.  10  (9)  or  S,  11  (2)  of  the 
said  Act.  No  doubt  it  could  be  termed  a 
liability  incurred  so  long  it  is  not  satis- 
fied. But  it  appears  the  Income-tax  Act 
for  obvious  reasons  doos  not  take  into 
account  mero  monetary  obligations  or 
liabilities  incurred  The  Income-tax 
Commissioner  was,  therefore,  right  in 
refusing  to  allow  this  deduction 

The  sum  of  Rs  4,468-13-0  paid  on  ac- 
count of  interest  to  others  for  the  busi- 
ness would  certainly  be  debitable  against 
the  gross  income  of  the  business  under 
S.  11  (2),  Income-tax  Act.  The  Commis- 
sioner's opinion  shows  that  he  miyht 
have  allowed  these  deductions  had  the  as- 
sessee furnished  the  necessary  details  and 
shown  that  the  payment  made  was  before 
the  end  of  the  account  year.  A  part  of 
this  amount  was  paid  after  the  assess- 
ment order  was  made,  i,  a,  after  the  ac- 
counts were  examined.  Thus  the  Com- 
missioner entertained  doubts  about  the 
correctness  of  the  debit  and  thought  fit 
to  disallow  it.  My  answer  to  this  ques- 
tion is  that  an  assessee  is  not  entitled  to 
deduct  any  expenditure  not  actually  in- 
curred by  him  before  the  close  of  the 
account  year  and  that  a  deduction  can  be 
claimed  only  if  the  expenditure  is  actu- 
ally incurred  or  the  liability  incurred  is 
satisfied  before  the  close  of  the  year. 

Hallifax,  A.  J.  C. — I  agree  with  my 
learned  brother  in  the  general  conclusion 
of  his  judgment  delivered  two  days  be- 
fore my  return  from  three  months'  leave. 
The  petitioner  has  put  in  from  time  to 
time  four  lists  of  verbose  and  involved 
arguments  or  contentions.  TQ  under- 
stand them  involves  considerable  labour, 
but  they  all  seem  to  cover  the  same 
ground.  My  learned  -brother  was  "  of 
opinion  that  the  Commissioner's  deci- 
sion that  no  questions  of  law  are  invol- 
ved is  not  correct "  and  required  the 
Commissioner  "  to  state  the  case  and 
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refer  it  to  this  Court."  The  point  of 
law  which  he  was  to  refer,  with  his 
statement  of  the  oase  on  it,  was  not  men- 
tioned 

It  may  he  correct  to  say  that  the  peti- 
tioner may  raise  questions  in  this  Court 
which  he  never  raised  before  the  Com- 
missioner, though  it  would  certainly 
he  difficult  to  do  so,  but  that  hard- 
ly needs  consideration  as  no  question, 
whether  of  law  or  of  fact,  was  raised 
in  this  Court  that  had  not  already 
been  raised  three  times  before  the  Com- 
missioner, But  I  am  at  a  loss  to  see 
how  the  Commissioner  can  refer  a  qued- 
tion  of  law  to  the  Court,  with  a  state- 
ment of  the  case  on  it,  unless  it  is  for- 
mulated for  him.  The  Commissioner  was 
apparently  aware  of  this,  but  he  has 
courteously  done  his  best  by  stating  the 
case  on  all  the  points  raised  in  the  peti- 
tion presented  to  this  Court,  whether  of 
fact  or  law 

But  after  a  laborious  examination  of 
all  the  petitions  I  am  still  unable  to  dis- 
cover a  single  question  of  law  in  any  one 
of  them.  The  only  questions  that  emerge 
from  them  are  these; 

1.  Was  the  income    derived  from  the 
Shegaon   business  less  than  2  per  cent  of 
tbe  tgtal  "  turnover  "  ? 

2.  Is  money  that  a   person   owes,  but 
has  not  paid  and  may   never  pay,  money 
that  he  has  expended  ?. 

3  Can  a  sum  of  Rs.  4,692-8-0  admit- 
tedly not  expended  during  the  year  in 
question  be  called  money  expended  in 
that  year  ? 

4.  Was  a  sum  of  Rs.  4,468-13-0  spent 
at  all  "  for  purposes  of  profession  or 
vocation  "  or  as  interest  ? 

The  Commissioner's  answer  in  the  ne- 
gative to  each  of  these  questions  of  pure 
fact  is  undoubtedly  correct,  as  my  learn- 
ed brother  holds,  and  indeed  it  would  bo 
hard  to  answer  any  one  of  thorn  incor- 
rectly. But  wo  are  not  concerned  with 
questions  of  fact.  I  am  of  opinion  fur- 
ther that  the  assessee  should  be  ordered 
to  pay  the  whole  of  the  costs  of  these 
proceedings  including  a  pleader's  fee  of 
Rg.  50.  " 

P.N./R.K.  Reference  answered. 
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Misc.  Appeal  No.  23  of  1928,  De- 
cided on  19th  October  1928,  from 
decreo  of  Addl.  Dist.  Judge,  Narsinghpur, 
D/-  29th  February  1928 

(a)  Interpretation  of  Statutes — General  sta- 
tute cannot  be  impliedly    repealed    by    local 
or  special  statute. 

A  general  statute  cannot  be  treated  as  im- 
pliedly repealed  by  a  local  or  special  statute 
because  ordinarily  the  general  law  of  the 
country  is  not  altered  by  special  legislation 
made  without  particular  reference  to  it.  A 
statute  must  necessarily  be  repealed  by  express 
legislation.  Repeal  by  implication,  which 
whenever  it  occurs  la  the  consequence  of 
inconsistent  legislation,  should  never  be 
favoured  and  judicial  interpretation  should  be 
directed  to  avoiding  consequences  which  are 
inconvenient  aud  unjust  if  this  can  be  done 
without  violence  to  the  spirit  or  language  of  B> 
statute.  [P  249  G  Ij 

(b)  Interpretation     of    Statutes  —  General 
words  and  phrases. 

General  words  and  phrases,  however  wide 
and  comprehensive  they  may  be  in  their 
literal  senso  must  usually  bo  construed  as 
being  limited  to  the  actual  objects  of  the  Act 
and  as  not  altering  the  law  beyond, 

[P  249  C  1,  2] 

(c)  C,     P,    Tenancy    Act      (2      of      1920), 
S.  104  and  C.  P.   Land    Revenue   Code    (2    of 
1917),   S,    80— Mortgagee    foreclosing    mort- 
gage without  impleading  owners  of  equity  of 
redemption — Entry    in  settlement  records  on 
basis    of    that    decree— Mortgagee  cannot  set 
up  S.  80  and  S,   104    to    defeat    right    to   re- 
demption of  owner  of  equity    of    redemption. 
— Transfer  of  Property  Act,  S.  91, 

On  the  principle  that  a  man  cannot  take 
advantage  of  his  own  wrong,  ho  may  not  plead 
in  his  own  interest  a  self-created  necessity,  a* 
mortgagee  who  forcloses  a  mortgagor,  omit- 
ting to  implead  the  owner  of  the  equity  of 
redemption  as  a  party  to  the  suit  and  at  a 
time  when  he  had  left  in  him  no  interest  to 
foreclose,  cannot  plead  that  the  settlement 
entry  based  on  a  foreclosure,  which  brought 
him  no  part  of  the  equity  of  redemption  that 
had  already  vested  in  another  parson  and  gave 
him  nothing  beyond  his  own  right  as  prior 
mortgagee,  secured  to  him  tho  status  of  an 
absolute  occupancy  tenant  under  the  provi- 
sions of  B.  80,  Tenancy  Act  and  S,  104,  Land 
Revenue  Code,  and  deprive  the  owner  of  the 
right  of  redemption  which  the  Transfer  of 
Property  Act  secures  to  him.  [P  249  0  2] 

#  (d)  Civil  P.  C,,  O.  1,  R,  9— Omission  to 
join  owners  of  equity  of  redemption  in  mort- 
gage suit  keeps  intact  rights  of  such  persons 
and  their  title  can  only  be  impugned  by 
separate  suit. 

A  mortgagee  who  forecloses  his  mortgagor 
or  a  person  who  purchases  at  a  mortgage  sale,, 
behind  the  back  of  the  owner  of  the  equity  of 
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redemption  or  of  other  persona  interested  in 
the  said  equity  does  nob  by  foreclosure  or  pur- 
chase get  the  right  to  sue  for  khaa  possession 
of  the  property  as  against  the  transferee  of 
the  equity  of  redemption  who  were  not  parties 
to  the  suit  on  the  mortgage,  but  his  only 
remedy  la  to  bring  a  suit  a  gain  at  auoh  trans- 
feree to  have  his  right  declared  to  aell  or  fore- 
close fcha  property  to  satisfy  his  mortgage-debt. 
The  principle  is  that  omission  to  join  koepa 
mtaab  rights  of  persons  not  joined  :  6  Gal. 
317  ,  11  C.  W.  N.  314  ,  A.  I.  R.  1923  Cal.  274  ; 
19L  All,  541  (F.B.)  ;  21  All.  235  (F.B.)  ,  11  A. 
L:/.  3G2  ;  A.  I.  R.  1921  AIL  SOI  ;  A.  I.  R. 
1921  AIL  339  (F.B.),  30  Mad.  500  ;  and  A.  I.  R. 
1923  Nag  273,  Ref.  [P  250  0  1,  2] 

J   Sen — for  Appellant. 

N.  G.  Bose — for  Respondent  1. 

Judgment. — This  is  an  appeal  against 
an  order  of  remand  passed  by  the  lower 
appellate  Court.  One  Damodar  was  for- 
merly an  absolute  occupancy  tenant  of 
fields  old  Nos.  150,  151,  152,  162,  163/1, 
163/2,  164/1,  164/2,  165,  195  and  197, 
total  area  29  83  of  rnouza  Tinsara.  Their 
new  numbers  are  109,  132,  133,  134,  160, 
204,  205  and  206,  area  29.83,  rent  Rs.  70. 
He  mortgaged  them  all  to  plaintiff  under 
a  registered  mortgage-deed,  dated  10th 
August  1911,  Subsequently  he  leased 
field  No.  195=109  to  one  Godhan  under 
a  deed  of  lease,  dafced  25th  January  1913 
(Ex.  P-14),  for  the  period  Samat  1970  to 
Sdinat  1984  and  mortgaged  the  rest  to 
him  by  a  deed,  dated  17th  September 
1915  (Ex.  P-15).  Thereafter  ho  mort- 
gaged on  17th  February  1917  to  Patiram 
and  Bj,relal  fields  Nos.  150,  151,  152, 195 
and  197  without  possession  and  fields 
Nos.  162,  163/1,  163/2,  164/1,  164/2  and 
165  with  possession  for  Rs.  400.  In 
execution  of  his  own  money  decree  against 
Damodar,  defendant  1  Hazd-nlal  pur- 
chased at  auction  all  the  aforesaid  fields 
of  the  aggregate  area  of  29  S3  acres  rental 
Rs  70  on  27th  Juno  1918,  the  auction 
sale  being  confirmed  in  his  favour  on 
30bh  July  1918,  and  a,  sile  certificate 
(Ex.  1-D-l)  was  issued  to  him  on  14th 
August  1918. 

In  this  way  after  the  equity  of  redemp- 
tion hid  become  vested  in  virtue  of  the 
subsequent  lease,  mortgages  and  auction 
sale  in  different  persons,  the  mortgagee 
plaintiff  instituted  his  suit  No.  227  of 
1918  for  foreclosure  of  the  mortgaged 
property  on  10th  September  1918  only 
against  hU  mortgagor  and  obtained  a  pre- 
liminary decree  for  foreclosure  on  7th 
January  1919  (Ex.  D-3)  and  made  it 
absolute  oil  16th  December  1919.  In 


pursuance  of  this  foreclosure  decree  the 
plaintiff  alleges  he  got  possession  of  the 
property  foreclosed  on  30fch  July  1921. 
He  admits  that  the  delivery  of  possession 
to  him  was  formal,  so  far  as  the  fields  in 
the  possession  of  Godhan  and  Patiram 
were  concerned,  and  asserts  that  it  was 
actual  as  regards  the  rest.  He  contends 
that  having  thus  obtained  actual  physical 
possession  of  the  fields  bearing  old  Nos. 
150-152,  and  197,  he  was  illegally  dis- 
possessed by  Godhan  and  Hazarilal  from 
old  No  150=new  No.  206,  old  No.  152=« 
new  No  205,  area  1.11  and  7.10  acres  on 
24th  June  L926,  and  from  old  No  197= 
new  No.  160  area  2  39  in  Jeth  Samat 
1983  He,  therefore,  instituted  the  pre- 
sent suit  for  ejecting  the  defendants  as 
trespassers  from  the  aforesaid  three  fields 
on  24th  February  1927 

Defendant  Hazarilal  alone  contested 
the  suit  ;  the  representatives  of  Godhan 
did  not.  The  defence  was  that  plaintiff 
having  failed  to  implead  him  as  a  party 
to  the  mortgage  suit,  his  foreclosure 
decree,  dated  16th  December  1919,  gave 
him  no  right  to  eject  him  and  that  his 
proper  remedy  was  to  let  him  redeem  ths 
mortgage  and  not  to  treat  it  as  foreclosed 
even  as  against  him.  The  plaintiff's 
allegation  that  he  got  into  possession  of 
the  land  in  suit  and  was  subsequently 
dispossessed  by  the  defendants  was  of 
course  denied  by  defendant  Hazarilal, 
who  asserted  that,  in  pursuance  of  the 
right  which  he  acquired  by  the  purchase 
at  auction,  he  got  into  possession  of  the 
fields  on  13th  July  1919  which  was  at 
any  rate  before  the  date  of  the  foreclosure 
decree.  He  also  raised  the  defence  that 
plaintiff,  not  having  taken  possession  of 
the  land  within  two  years  of  the  date  of 
his  decree,  had  lost  his  right  to  the  ten- 
ancy, and  that  he  never  was  in  posses- 
sion, and  was,  therefore,  never  disposses- 
sed by  hi  in  self.  He  admitted  the  plain- 
tiff's allegation  that  at  the  recent  settle- 
ment there  was  a  dispute  between  him 
and  the  plaintiff  as  regards  the  right  to 
obtain  the  settlement  paroha  and  that 
the  same  was  granted  to  plaintiff.  He, 
however,  disputed  the  right  of  the  plain- 
tiff to  e]ect  him  from  the  land  merely  on 
that  ground,  in  the  absence  of  a  foreclo- 
sure decree  against  himself. 

The  first  Court  recorded  oral  pleadings 
and  framed  a  few  issues  of  a  preliminary 
character  and  fixed  the  case  for  the  evi- 
dence of  parties.  After  some  evidence 
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was  gone  into,  the  parties  came  to  an 
understanding  that,  in  ca.se  the  Court 
held  that  defendant  1's  right  to  redeem 
plaintiff  was  subsisting,  he  may  be  al- 
lowed to  redeem  the  mortgage,  in  this 
suit,  on  certain  terms.  Issue  4  was 
accordingly  amended  and  parties  closed 
the  case  on  the  preliminary  issues.  As 
the  Judge  thought  that  the  docision  on 
the  preliminary  issues  was  sufficient  for 
the  decision  of  the  case  he  proceeded  to 
record  the  judgment  in  the  case  and 
decreed  the  plaintiff's  suit  against  defen- 
dant 1  for  possession  and  discharged  the 
heirs  of  Godhan. 

The  defendant  Hazarilil,  therefore,  ap- 
pealed to  the  Court  of  the  Additional 
District  Judge,  Narsinghpur,  contending 
that  the  said  decision  was  incorrect  on 
several  grounds,  and  chiefly  on  the  ground 
that,  in  view  of  the  agreement  between 
the  parties,  they  had  altogether  dispensed 
with  the  necessity  of  the  Court's  giving 
any  findings  on  the  questions  of  fact  in- 
volved in  issues  1  to  3  and  simply  in- 
vited it  (the  Court)  to  decide  the  legal 
question  whether  defendant  1  had  a  sub- 
sisting rigbt  of  redemption  in  view  of 
the  fact  that  he  was  not  joined  as  a  party 
to  the  mortgage  suit  irrespective  of  the 
question  whether  the  tenancy  right  of 
the  respective  parties  had  or  had  not 
become  barred  by  limitation.  It  was 
also  urged  that  defendant  1  had  not  pro- 
duced his  evidence,  in  view  of  the  agree- 
ment arrived  at,  in  support  of  his  con- 
tentions 

It  will  not  be  out  of  place  to  note  here 
that  the  Court  of  first  instance  really 
went  off  the  rail  when  it  considered  that 
the  decision  on  the  preliminary  issues 
was  sufficient  to  dispose  of  the  case.  It 
is  undisputed  that  the  case  was  brought 
to  an  abrupt  close  by  virtuo  of  the  agree- 
ment of  the  parties  ;  but  the  scope  of  the 
agreement  was  really  misunderstood  by 
the  Judge  of  the  first  Court.  It  was  not 
proper  for  that  Court  to  take  into  con- 
sideration the  one-sided  evidence  of  pos- 
session a  ad  to  base  its  findings  on  it,  and 
then  deduce  the  conclusion  that  defen- 
dant 1's  equity  of  redemption  was  extin- 
guished by  the  adverse  possession  of 
Damodar,  and  that  he,  therefore,  had  no 
subsisting  right  to  redeem  the  plaintiff, 
and  that  the  plaintiff's  final  decree  for 
foreclosure  furnished  a  starting  point  for 
his  adverse  possession,  and  perfected  his 
title  by  prescription  as  against  defen. 


dant  1.  The  Court  also  held  that  defen- 
dant 1,  not  having  sued  within  one  year 
for  setting  aside  the  settlement  entry 
recording  plaintiff  as  a  tenant  of  the  land, 
could  not  contest  the  latter's  status  as  a 
tenant  In  this  view  of  the  case  the 
plaintiff's  suit  was  decreed.  The  defen- 
dant, therefore,  appealed. 

The  learned  Additional  District  Judge, 
however,  upset  the  first  Court's  decision 
on  the  ground  that  the  relation  of  mort- 
gagor and  mortgagee  not  having  come  to 
an  end  as  between  the  plaintiff  and  de- 
fendant 1,  plaintiff's  possession  could  not 
be  adverse  to  defendant  1  and  that  de- 
fendant 1's  right  to  redeem  could  not  be 
lost  by  reason  of  plaintiff's  possession 
(even  if  the  same  were  held  to  have  been 
actually  taken),  ani  further  that  defen- 
dant 1's  right  of  redemption  could  not  he 
lost  or  affected  by  his  failure  to  sot  aside 
the  settlement  entry,  as  the  foreclosure 
decree  made  plaintiff  the  owner  of  the 
land  subject  to  the  rights  of  defendant  1. 
Thus  the  findings  of  the  first  Court  on 
issues  1  to  4  were  set  aside  as  being 
wrong  and  that  Court  was  ordered  to 
decide  the  case  after  framing  the  neces- 
sary issues  The  effect  of  this  decision 
w.is  to  hold  that  the  mortgage  though 
foreclosed  as  against  the  mortgagor  was 
subsisting  as  against  defendant  1  under 
the  Transfer  of  Property  Act. 

The  plaintiff  contests  the  correctness 
of  the  remand  order  on  the  ground  that 
the  entry  recording  him  as  a  tenant  of 
the  land  in  suit  having  become  conclusive 
as  against  defendant  1  by  reason  of  his 
omission  to  sue  to  set  it  aside,  the  latter 
was  not  entitled  to  contest  his  right  to 
ba  restored  to  possession  as  a  tenant.  In 
other  words,  the  appellant's  contention 
amounts  to  a  plea  that,  with  the  loss  of 
his  right  to  contest  the  correctness  of  the 
entry  describing  the  plaintiff  as  the  ten- 
ant of  the  land,  defendant  1  must  be 
deemed  to  have  also  lost  the  right  of 
redemption  which  the  Transfer  of  Pro- 
perty Aot  preserves  for  him  It  is  also 
contended  that,  though  the  auction  sale, 
dated  27th  June  1918,  clothed  defendant 
1  with  a  right  to  possession  as  against 
the  judgment-debtor  Damodhar,  the 
latter  continued  in  forcible  possession  of 
the  land  down  to  the  time  when  the  ap- 
pellant entered  into  possession  under  his 
foreclosure  decree,  and  that  whatever 
right  defendant  1  had  was  extinguished 
under  3.  104,  C.  P.  Ten.  Act,  on  1st 
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May    1921,   i.e.,    one  year  after  the  new 
Tenancy  Act  of  19*20  came  into  force. 

In  my  opinion  this  contention  is  fal- 
lacious and  cannot  prevail.  The  Transfer 
of  Property  Act  enacts  the  general  law  of 
transfer  for  British  India,  whereas  the 
Central  Provinces  Tenancy  Act  is  noth- 
ing more  than  a  subsequent  local  legisla- 
tion made  for  a  particular  purpose  and 
with  reference  to  a  particular  locality. 
A.  general  statute  cannot  be  treated  as 
impliedly  repealed  by  a  local  or  special 
statute,  because  ordinarily  the  general 
law  of  the  country  is  not  altered  by 
special  legislation  made  without  parti- 
cular reference  to  it.  A  statute  must 
ordinarily  be  repealed  by  express  legis- 
lation. No  doubt  a  statute  is  repealed 
by  implication  also,  if  its  provisions  are 
wholly  incompatible  with  a  subsequent 
statute  or  if  the  two  standing  together 
would  lead  to  wholly  absurd  consequen- 
ces, or  if  the  entire  subject-matter  of  the 
first  is  taken  away  by  the  second  Re- 
peal by  implication,  which,  whenever  it 
occurs,  is  the  consequence  of  inconsistent 
legislation,  is  never  to  be  favoured,  and 
should  not  be  imputed  to  Parliament  . 
Lord  Halsbury's  Laws  of  England  Vol. 
27,  p  197.  But  judicial  interpretation 
should  be  directed  to  avoiding  conse- 
quences which  are  inconvenient  and 
unjust  if  this  can  be  done  without  vio- 
lence to  the  spirit  or  the  language  of  a 
statute. 

There  are  certain  objects  which  the 
legislature  is  presumed  not  to  intend, 
and  a  construction  which  would  lead  to 
any  of  them  is  therefore  to  be  avoided 
One  of  these  presumptions  is  that  the 
legislature  does  not  intend  to  mjake  any 
substantial  alteration  in  the  law  beyond 
what  it  explicitly  declares,  either  in 
express  terms  or  by  clear  implication, 
or,  in  other  words,  beyond  the  immediate 
scope  and  object  of  the  statute  la  fill 
general  matters  beyond,  the  law  remains 
undisturbed.  It  is  in  the  last  degree 
improbable  that  the  legislature  would 
overthrow  fundamental  principles,  in- 
fringe rights,  or  depart  from  the  general 
system  of  law,  without  expressing  its  in- 
tention with  irresistible  clearness  ;  and 
to  give  auy  such  effect  to  general  words, 
simply  because  they  have  that  usual  or 
their  natural  sense,  would  be  to  give 
them  a  meaning  other  than  that  which 
jwaa  actually  intended.  General  words 
land  phrases,  therefore,  however  wide  and 


comprehensive  they  may  be  in  their, 
literal  sense,  must,  usually,  be  construed) 
as  being  limited  to  the  actual  objects  of 
the  Act,  and  as  not  altering  the  law 
beyond  :  Maxwell  on  the  Interpretation 
of  Statutes,  6th  Edn.,  pp.  148  to  150, 

Similarly,  where  Courts  avoid  a  con- 
struction that  leads  to  obvious  injustice 
or  to  absurd  results,  they  act  upon  the 
view  that  such  a  result  could  not  have 
been  intended  unless  the  intention  has 
been  expressly  manifested  in  the  express 
words.  On  the  general  principle  of 
avoiding  injustice  and  absurdity,  any 
construction  would,  if  possible,  be  re- 
jected (unless  the  policy  and  object  of 
the  Act  required  it)  which  enabled  a 
person  to  defeat  or  impair  the  obligation 
of  his  contract  by  his  own  act,  or  other- 
wise to  profit  by  his  own  wrong  . 

"a  man  may  not  bake  advantage  of  his  own! 
wrong;  he  may  not  pload,  in  hia  own  interest;, 
a  aelf-oroated  necessity  :  Maxwell  on  the1 
Interpretation  of  Statutes  pp.  3G9-370.11 

Bearing  these  rules  of  interpretation 
in  mind  while  dealing  with  the  conten- 
tions raised  by  the  appellant,  I  say  that, 
having  omitted  to  im plead  the  respon- 
dent as  a  party  to  his  mortgage  suit,  and 
having,  behind  his  back,  sued  and  fore- 
closed the  mortgagor  at  a  time  when  he 
had  left  in  him  no  interest  to  foreclose, 
he  cannot  under  law  be  allowed  to  profit 
by  his  own  wrong  In  other  words,  on 

the  principle  that 

"a  man  may  nob  take  advantage  of  hia  owm 
wrong,  he  may  not  plead,  in  hia  own  interest, | 
a  self-created  necessity," 

the  plaintiff-appellant  cannot  plead 
that  the  settlement  entry,  based  on  a  fore- 
closure which  brought  him  no  part  of 
equity  of  redemption  that  had  already 
vested  in  other  persons  including  the 
respondent  and  which  gave  him  nothing 
beyond  his  own  rights  as  a  prior  mort- 
gagee, secured  to  him  the  status  of  an 
absolute  occupancy  tenant.  To  interpret 
the  provisions  of  S.  80,  C.  P.  Land  Re- 
venue-Act, 1917,  and  also  those  of  S.  104, 
0.  P,  Ten.  Act,  1920,  in  a  manner  which 
will  give  to  the  appellant  the  status  of 
an  absolute  occupancy  tenant  and  also 
the  right  to  eject  the  respondent  withoutj 
obtaining  a  foreclosure  decree  against 
him,  and  thus  to  deprive  the  latter  of 
the  right  of  redemption  which  the  Trans- 
fer of  Property  Act  secured  to  him,  would 
be  to  permit  plaintiff  to  "plead,  in  his 
own  interest,  a  self-created  necessity." 
Such  a  construction  would  lead  not  only 
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to  inconvenience  and  injustice  but  to 
absurd  results,  and  it  I  may  be  permitted 
to  say,  would  render  the  legislature  open 
to  the  charge  that  its  local  legislation 
tend  s 

"to  overthrow  fundamental  principles,  m- 
fnngo  rights,  or  depart  from  the  general 
system  of  law,  without  expressing  its  inten- 
tion with  irresistible  clearness." 

The  general  words  used  in  S.(80,  C.  P. 
Land  Revenue  Acb,  1917,  that  "the  entry 
shall  .  .  be  conclusive"  however 
wide  and  comprehensive  they  may  be  in 
their  literal  sense,  must  be  construed  as 
being  limited  to  the  actual  objects  of  the 
Act,  and  not  altering  the  law  beyond, 
namely,  the  law  of  transfer  as  enacted  in 
the  Transfer  of  Property  Act 

This  brings  me  to  the  consideration  of 
the  question  whether,  under  the   general 
law   of    transfer,    the  plaintiff-appellant, 
by  obtaining  a  foreclosure  decree  against 
the    mortgagor   at  a  time    when    bo   had 
ceased  to  bo  the   owner  of    the   equity  of 
redemption,    could    have    acquired    such 
Ownership  of  the  mortgaged    property  as 
entitled  him  to  say  that  his  own  right  is 
not  qualified  by  the  respondent's  right  of 
redemption,    and    that   he   can   eject  the 
latter  as  a  trespasser.     It  must  be  clearly 
understood    that    the   foreclosure  vested 
the  estate  in  plaintiff   subject  to  redemp- 
tion by    tho   person    interested  in  it  who 
was  not   made   party  to  the   proceedings. 
In  other  words,  "omission  to  join    keeps 
intact  rights  of  persons  not  joined  "    The 
plaintiff    thus    did    not  get  clear  title  to 
the  property,  but  got  all  the  title    which 
the  mortgagor  would  give  and    that    was 
a  title    subject    to   the  equity  which  the 
present    respondent    had    of    redeeming 
plaintiff's   mortgage   and    preserving  the 
property    for    himself.     The     plaintiff's 
title,  if  any,  was  thus  subject  to    the    in- 
firmity that  the  present    respondent    had 
not  been  imploaded  and   consequently  he 
must   suffer    by   his    neglect    to  iinplead 
him.     It  is  on    this    principle    that   in  a 
long  aeries  of  cases  it  has  been  laid  down 
that,    a    mortgagee    who    forecloses    his 
mortgagor,  or  a  person  who   purchases  at 
i  mortgage  sale,  behind   the    back  of  the 
Dwner  of  the  equity  of    redemption   or  of 
other    persons    interested    in     the    said 
equity,  does  not,    by    the   foreclosure  or 
purchase,   get   the   right   to   sue  for  the 
khas  possession  of  the  property  as  against 
the  transferees  of    the   equity  of  redemp- 
tion who  were  not  parties  to  the   suit  on 


the  mortgage,  but  his  only  remedy  is  to 
bring  a  suit  againet  such  transferees  to 
have  his  right  declared  to  Bell  or  fore 
close  the  property  to  satisfy  his  mort- 
gage debt  :  Badha  Pershad  Misser  v. 
Monohar  Das  (1),  Aghore  Nath  Banerjee 
v,  Deb  Narain  Gum  (2),  Krishtopada 
Roy  v.  Chaitanya  Charan  Mandal  (3), 
Hargu  Lai  Singh  v.  Gobind  Bai  (4), 
Madan  Lai  v.  Bhagican  Das  (5),  Hajra 
Bibi  v.  Shiam  Narain  (6),  Mahadeo  llai 
v.  Baldeo  Bai  (7),  Hukum  Singh  v,  Lai- 
lanji  (8)  and  Entholi  Eizhakkikandy 
Kanaran  v,  7.  K  Unnooli  (9).  The  case 
of  Sheoram  v  Jamnabai  (10),  also  con- 
tains very  valuable  observations  in  the 
same  connexion, 

Moreover,  the  principle  that  a  right 
to  redeem  is  co-extensive  with  tho  right 
to  foreclose  cannot  be  lost  sight  of.  If 
the  provisions  of  S  104,  C.  P.  Ten.  Act, 
read  with  Art.  1,  Sch.  2,  were  interpreted 
so  as  to  destroy  the  tenancy  right  itself 
after  two  years'  non-possession  by  or  OQ 
behalf  of  the  tenant  mortgagor,  then 
many  a  mortgagee  would  find  himself 
stranded  into  difficulties  by  his  mortgage 
becoming  unenforceable  even  before  the 
expiry  of  the  period  of  twelve  years  limi- 
tation prescribed  for  a  mortgage  suit,  for 
no  fault  of  his,  on  the  ground  that  the 
tenant  right  on  which  the  mortgage  was 
engrafted  has  ceased  to  exist  This  would 
throw  on  the  mortgagee  an  additional 
duty  or  obligation  which  the  law  never 
intended  to  impose  on  him  to  see  that 
none  but  tho  mortgagor  or  person  having 
title  from  him  keeps  any  touch  with  the 
mortgaged  land  down  to  the  date  when 
he  (mortgagee)  himself  effects  his  own 
entry  into  possession  as  owner  after  fore- 
closure, or  the  auction  purchaser  makes 
a  like  entry  into  possession  on  the  basis 
of  his  purchase  at  auction.  If,  as  a  result 
of  want  of  possession  by  mortgagor  for 
two  years  even  the  right  to  redeem  is  to- 
be  treated  as  lost  by  the  operation  of 
Art.  1,  Sch.  2  and  S.  104,  0.  P.  Ten. 
Act,  then  it  would  follow  as  a  natural 
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[1880J  6  Cal.  317=7  0.  L.  R.  293. 

[1906J  11  G.  W,  N,  314. 

A.  I.  R.  1923  Gal.  274=49  Gal.  1018. 
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consequence  thereof  that  with  the  ex- 
tinction of  the  mortgagor's  right  of  re- 
demption the  mortgagee's  right  to  fore- 
close may  have  to  be  treated  as  extin- 
guished for  no  fault  of  his  own.  These 
and  several  other  anomalous  results  may 
ensue  if  the  construction  sought  bo  bo 
put  by  the  appellant  were  to  be  accepted. 

The  present  suit  as  laid  asked  for  an 
absolute  decree,  and  not  a  conditional 
ope,  for  ejectment  of  the  respondent,  and 
as  such,  it  was  liable  to  be  dismissed  in 
view  of  the  aforesaid  decisions.  But  in 
view  of  the  agreement  arrived  at  in  the 
lower  Court,  I  take  it  that  plaintiff  is 
prepared  to  abandon  his  prayer  for  an 
absolute  decree,  if  his  contention  based 
on  the  effect  of  S.  80,  G.  P.  Land  Revenue 
Act,  and  of  S.  104,  C  P.  Ten.  Act,  "were 
overruled.  Ho  has  thug  very  narrowly 
escaped  from  a  summary  dismissal  of  his 
suit  as  being  nob  maintainable  under  the 
general  law  of  transfer.  The  remand 
order  virtually  gives  effect  to  the  agree- 
ment between  the  parties  and  gives  them 
an  opportunity  of  having  the  question  of 
the  price  of  redemption  determined  in 
the  trial  Court  I  must,  therefore,  de- 
cline to  interfere  with  the  remand  order; 
I  cannot  of  course  vary  it  in  favour  of 
the  respondent  by  dismissing  the  suit 
upon  an  appeal  by  the  plaintiff-appellant. 
To  say  the  least  the  appeal  was  ill-con- 
ceived and  plaintiff  should  have  thought 
twice  before  he  lodged  it.  The  appeal  is 
dismisssd  with  costs.  Pleader's  fee 
Es  25. 

V.B./B.K.  Appeal  dismissed. 
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Full  Bench 

MAGNATE,  OFFG.  J.  C.,  STAPLES  AND 
SQBHEDAR,  A.  J.  Cs. 

Sitaram — Petitioner. 
v. 

Kaniram  and  another  —  Opposite 
Parties. 

Misc.  Judicial  Case  No.  55  of  1928, 
Decided  on  15bh  August  1929,  for  review 
of  order,  D/-  28th  April  1925,  reported 
in  A.  i:R.  1926  Nag.  193. 

(B)  C.  P,  Courts  Act,  S.  9— Question  of 
law  referred  to  Bench — Judge  disposing  of 
the  case  need  not  be  on  the  Bench. 

Section  9  dooa  not  make  ib  necessary  that 
the  Judge  who  is  disposing  of  the  case  should 
be  a  member  of  the  Bench  for  the  decision  of 
which  a  question  of  law  is  referred. 

[P  253  C  1] 


*  (b)  Civil    P.    C.,    O.    47,    R.    1— Decision, 
proceeding  upon  incorrect  exposition  of  law 
— Subsequent  exposition  by  superior  Court — 
Review    cannot   be   allowed  —  Hardship    lo 
applicant  is  immaterial. 

Review  is  not  permitted  whore  new  material 
cornea  in  existence  subsequently.  A  review 
cannot  therefore  be  granted  on  the  ground 
that  the  previous  decision  of  the  case  had 
proceeded  upon  an  incorrect  exposition  of  the 
Jaw.  The  question  of  hardship  to  the  appli- 
cant does  not  arise  in  such  a  case  A.  I.  It. 
1922  P.  C.  112  aud  A.  I.  R.  1925  bag.  SKC, 
liel.  on.  |P  253  C  1,  2] 

#  (c)  Civil  P.  C  ,  S.  151—  Order    based    on 
erroneous     view    that    incorrect     procedure 
was  followed — It  cannot  be    varied    for  ends 
of  justice. 

It  is  not  necessary  for  the  ends  of  justice, 
or  to  prevent  abuse  of  the  process  of  the  Court 
that  orders  based  on  an  erroneous  view  that 
an  incorrect  procedure  has  been  taken  should 
ba  varied.  There  is  no  greater  injustice  or 
abuse  when  a  clmm  IB  wrongly  dismissed  on 
the  ground  that  the  wrong  procedure  has  been 
followed  than  where  ib  is  wrongly  dismissed; 
on  the  ground  that  the  claim  is  invalid. 

[P  2r)4  0  1] 

B.  K.  Dose,  V.  Bosc,  P.  A.  Pandit  and 
P.  N.  Rudra—toT  Petitioner. 

D.  N.  Choudhn,  V.  D.  Kolte  and  S    A. 
Ghadgay — for  Opposite  Parties. 
Order  of  Reference. 

Findlay,  J.  C. — This  is  an  applica- 
tion for  review  of  the  order  of  this  Court, 
dated  28th  April  1925,  in  Civil  Revision 
No,  295  of  1924  The  circumstances  of 
the  case  are  rather  peculiar  In  Sita- 
ram v  Kaniram  (1),  I  have  hold  that 
recourse  could  nob  be  had  to  S.  151, 
Land  Revenue  Act,  for  the  purpose  of 
enforcing  a  right  to  pre-empt  in  execu- 
tion proceedings.  In  confirming  the- 
order  of  the  lower  Court  to  the  earne 
effect,  I  pointed  out  that  the  then  appli- 
cant Sifcaram  had  his  remedy  by  way  of 
suit  open  to  him,  In  pursuance  of  the 
said  order,  the  present  applicant  in- 
stituted a  civil  suit  (No  138  of  1925) 
in  the  Court  of  the  Subordinate  Judge, 
2nd  Class,  Sakoli,  to  enforce  his  right 
of  pre-emption.  That  Court  decreed  the 
suit,  and  the  said  decree  was  upheld  en 
appeal  by  the  District  Judge,  Bhandara. 
The  defendants-purchasers,  Kaniram  and 
Hiralal,  instituted  second  appeals  Nos. 
313  and  344  of  1927,  Both  these  ap- 
peals were  disposed  of  by  one  judgment, 
dated  30th  August  1928,  on  the  ground 
that  in  the  meantime  a  Full  Bench  of 
this  Court  had,  in  Goimda  v.  Murlidhar 
(2),  _oyerru_lod_mv  decision  in  Sitaram _T» 
~llM- ~1.~B- "1926  Nag.  193=21  N.  L.  R.  157. 

(2)  A.  I,  R,  192S  Nag.  43=»23   N.    L,    R.    141 
(F.B,). 
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Kamram  (l)  quoted  above.  The  Full 
Bench  finding  wag  that  a  claim  to  pre- 
empt under  S  151,  C.  P.  Land  Revenue 
Act,  is  enforceable  in  execution  proceed- 
ings. The  result  of  this  curious  com- 
bination of  ci rcum stances  undoubtedly 
constitutes  a,  grave  hardship  on  the 
present  applicant  who  had,  in  the  first 
instance,  adopted  the  right  procedure 
as  laid  down  by  the  Full  Bench  in  the 
caae  quoted  ;  yet  the  result  for  him  haa 
been  that  he  failed  on  the  view  of  the 
law  taken  hy  me,  which  has,  in  the 
meantime,  been  overruled  by  a  Full 
Bench  In  these  circumstances,  the 
applicant  has  applied  for  review  of  the 
order  of  this  Gjurt,  dated  28th  April 
1925,  and  claims  that  the  said  order 
should  be  set  aside 

The  application  has  been  attempted 
to  be  supported  on  the  ground  that,  in 
view  of  the  decisions  in  Sharup  Chand 
Mala  v.  Pat  Davee  (3)  (at  p.  630)  and 
Bnndab&n  Chandra  v.  Damodar  Prosad 
(4)  (at  p.  150o/29  C  W  N.),  the  lang- 
uage of  R  1,  0.  47,  Civil  P.  C.  is  suffi- 
ciently wide  to  embrace  a  case  like  the 
present.  In  Sudananda  Moral  v.  Rak- 
hal  Sana  (5)  Mitter,  J.,  however  held 
that  the  words  "  sufficient  reason  " 
must  be  aorne  reason  analogous  to  the 
previous  one  included  in  the  rule  and, 
in  so  doing,  he  followed  the  Privy  Coun- 
cil decision  in  Chhajju  Ram  v  Neki  (G) 
of  also  Ramchandra  v.  Govindrao  (7). 

Aa  at  present  advised,  I  am  still  in- 
clined to  the  view  that  the  words  "  suffi- 
cient reason  "  cannot  be  so  interpreted 
as  to  bring  a  case  like  the  present  with- 
in the  terms  of  R.  1,  O  47,  Civil  P.  C. 
The  mistake  or  erroneous  view  of  this 
Court  cannot  be  said  to  have  been  "  ap- 
parent on  the  face  of  the  record  "  at  the 
time  the  Court  passed  the  order  which 
is  now  sought  to  be  reviewed.  On  the 
contrary,  the  difficulty  and  complexity 
of  the  matter  was  such  that  a  Full  Bench 
was  constituted  to  deal  with  it.  I  do 
not  think  therefore  that  the  present  case 
oomes  within  the  terms  of  the  rule  in 
question,  but,  in  view  of  the  widely  dis- 
crepant case-law  on  the  point,  I  am  of 
opinion  that  ib  is  highly  desirable  that 
A  Full  Bench  should  ^deal  with  this 

(3)  [1887]  14  Gal,  627.  " 

(4)  A.  I,  K.  1925  Cal.  801. 

(5)  A.  I.  R.  1927  Cal.  020. 

(6)  A.I.  B.  1922  P.  0.  112=3  Lah.  127=49 

I.  A.  144  (P.O.). 

(7)  A.  I.  B.  1925  Nag.  266=»23  N.  L.  R.  53. 


question,  as  also  with  the  further  one 
as  to  whether,  even  assuming  thit  a 
case  like  the  present  does  not  come  with- 
in the  terms  of  the  rule  quoted,  it  is 
open  to  this  Court,  in  the  exercise  of  its 
inherent  powers,  to  remedy  what  has 
caused  an  obvious  injustice  to  the  pre- 
sent applicant. 

I  am  of  course  aware  of  my  decision 
in  Nizamuddin  v.  Jumma  (8),  but  I  am 
not  at  present  prepared  to  admit  that 
that  decision  is  an  erroneous  one.  I  am 
nevertheless,  of  opinion  that  it  is  desir- 
able that  a  fundamental  important  ques- 
tion like  the  present  should  be  con- 
sidered by  a  Full  Bench  :  of.  Munna  Lai 
v.  Radka  Kishan  (9)  and  Chliayeman- 
nessa.Bibi  v.  Basirar  Rahman  (10)  (at 
p.  404).  I  am  therefore  of  opinion  that 
it  is  desirable  that  the  following  ques- 
tions should  be  referred  to  a  Bench  : 

(i)  Whether,  on  tho  facts  stated  in  tho  first 
part  of  this  order,  a  caae  like  that  of  the  pro- 
Bont  applicant  can  he  brought  within  the 
letter  of  R.  1,  0.  47,  Civil  P.  0.  ;  and 

(n)  Whether,  even  if  the  first  point  be  held 
against  the  applicant,  the  circumstances  of 
such  a  case  would  permit  of  this  Court  re- 
viewing its  order  in  tho  applicant's  favour 
in  the  exercise  of  the  inherent  powers  of  the 
Court  under  3.  151,  Civil  P.  G. 

A  Fall  Bench  consisting  of    the   J.   C. 
and  the  1st  and    3rd    A.   J     Cs.    will    be 
constituted  accordingly. 
Opinion. 

Macnair,  Offg.  J.  C.  —  The  facts 
which  led  to  this  reference  are  stated  in 
the  order  of  reference,  dated  5th  Febru- 
ary 1929.  In  execution  of  a  money  de- 
cree certain  village  shares  were  sold. 
The  applicant  Sitaram  preferred  a  claim 
to  pre-empt  these  shares  to  the  executing 
Court  ;  that  Court  held  that  S.  151, 
C.  F  Land  Revenue  Act  did  not  auth- 
orise investigation  of  such  claims  by  the 
executing  Court.  Sitaram  applied  in 
revision  to  Findlay,  J.  C.,  who  refused 
to  interfere  and  in  the  order  dismissing 
the  application  remarked  that  the  appli- 
cant was  not  prejudiced  by  the  refusal 
of  the  executing  Court  to  consider  his 
claim  to  pre-emption,  but  still  had  a 
remedy  by  suit  open  to  him.  The  ap- 
plicant then  filed  a  suit  to  enforce  his 
right  of  pre-emption.  The  trial  Court 
decreed  the  suit  and  an  appeal  was  dis- 


"Tflf  A^lT7al923Na~gri7a4  N.  L.  K.  48. 
(9J  [1915]  37  All.  591=30  1,  0.  186=13  A.  L, 

J.  899. 

(10)  [L909]  37  Cal.  399=5  I.  C.  532=11    0.   L. 
J.  285. 
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missed.  In  seoond  appeal,  however,  the 
suit  was  dismissed  as  a  Full  Bench — 
Govinda  v.  Murlidhar  (2) — had  ruled 
that  a  claim  to  pre-empt  under  8.  151, 
C.  P.  Land  Revenue  Acb,  was  enforceable 
in  execution  proceedings  and  could  not 
be  enforced  in  a  separate  suit.  The  pre- 
sent application  was  then  filed  ;  the 
applicant  asked  for  review  of  the  order 
of  Findlay,  J.  0.  Findlay,  J.  C.,  con- 
sidered it  highly  desirable  that  a  Full 
Bench  should  deal  with  two  questions  : 

"  (a)  Whether,  on  tha  facts  stated  in  the 
first  part  of  this  order,  a  caae  like  that  of  the 
present  applicant  can  he  brought  within  tho 
letter  of  R.  1,  O.  47,  Civil  P.  G.  , 

"(li)  Whether,  evon  if  the  first  point  be 
held  against  the  applicant,  the  circumstances 
of  suoh  a  case  would  permit  of  this  Court  re- 
viewing ita  order  in  the  applicant's  favour  in 
tha  exercise  of  the  inherent  powers  of  the 
Court  under  S.  151,  Civil  P.  0," 

The  non-applicant  urges  a  preliminary 
objection.  His  first  argument  was  that 
Findlay,  J  C.,  had  in  reality  held  that 
the  application  for  review  should  be  dis- 
missed. I  am  unable  to  follow  this 
argument.  It  is  quite  clear  that  Findlay, 
J  G.,  considered  that  the  opinion  of  a 
Bench  on  certain  questions  should  be  ob- 
tained before  he  disposed  of  the  applica- 
tion. 

The  next  point  urged  is  that  the  pro- 
visions of  O.  47,  B.  5,  Sch.  1,  Civil  P.  C., 
make  it  necessary  that  Sir  Charles  Find- 
lay  himself  should  bo  a  member  of  the 
Bench.  It  seems  sufficient  to  say  that 
S.  9,  C  P.  Courts  Act,  does  not  make  it 
necessary  that  the  Judge  who  is  disposing 
of  the  case  should  be  a  member  of  the 
Bench  for  the  decision  of  which  a  ques- 
tion of  law  is  referred.  I  add  that  Sir 
Charles  Findlay  would  probably  have 
been  a  member  of  the  Bench  had  he  not 
taken  nine  months  leave  directly  after 
making  the  order  of  reference. 

The  applicant  urges  that  review  can 
be  granted  in  accordance  with  the  pro- 
visions of  O.  47,  B  1,  Sch.  1,  Civil  P.  C., 
both  on  the  ground  that  new  and  im- 
portant matter  has  been  discovered  and 
on  the  ground  that  there  is  something 
analogous  to  an  error  apparent  on  the 
face  of  the  record.  Now,  for  the  purpose 
of  deciding  whether  the  applicant  is  enti- 
tled to  apply  for  a  review  under  O.  47, 
R.  1,  I  have  to  consider  only  whether  the 
conditions  mentioned  in  the  rule  are 
satisfied.  The  question  of  hardship  to 
the  applicant  does  not  arise.  The  facts 


material  for  decision  of  this  point  then 
are  simply  these  :  A  Judge  took  a  certain 
view  of  the  law  and  dismissed  an  ap- 
plication :  subsequently  a  tribunal  whose 
decision  that  Judge  was  bound  to  follow 
took  a  contrary  view  of  the  law  Tha 
applicant's  counsel  admitted  that  an  ap- 
plication did  not  lie  in  the  numerous- 
cases  were  these  facts  exist.  These  were 
the  facts  which  were  considered  by  a. 
Bench  of  this  Court  in  Ramchandra  v. 
Govindrao  (7)  and  in  that  case  for  rea- 
sons with  which  I  am  in  entire  agree- 
ment it  was  held  that  there  was  not 
ground  for  granting  a  review.  I  add1 
that  in  a  Full  Bench  ruling  of  their 
Lordships  of  the  Privy  Council  Chhajju 
Earn  v.  Neki  (6)  (at  p.  133  of  3  Lah.)t 
their  Lordships  state  that  : 

"tho  thruo  cases  in  which  alone  mere  re- 
view la  permitted  aro  those  of  now  material 
overlooked  by  excusable  misfortune,  mistake 
or  error  apparent  on  tho  face  of  the  record,  or 
'any  other  sufficient  reason'." 

Review  then  is  not  permitted  where) 
new  material  comes  in  existence  subse- 
quently. In  the  same  ludgment  their 
Lordships  have  clearly  held  that  review 
cannot  be  granted  on  the  ground  that  the 
previous  decision  of  the  case  had  pro 
ceeded  upon  an  incorrect  exposition  of 
the  law. 

In  the  second  question  of  tho  reference 
the  referring  Judge  appears  to  have  used 
the  word  "reviewing"  in  a  very  general 
sense.  Clearly  S.  151,  Civil  P.  C.,  does- 
not  enable  a  Court  to  follow  the  proce- 
dure laid  down  in  0.  47,  where  the  con- 
ditions under  which  review  can  be. 
granted  are  not  satisfied.  In  my  opinion 
the  point  raised  in  the  question  is  the 
power  of  the  Court  to  vary  the  previous, 
order.  For  consideration  of  this  point 
the  only  material  facts  are  in  my  opinion, 
these  :  Findlay,  J.  C  ,  erroneously  held 
that  the  applicant  adopted  a  wrong  pro- 
cedure and  for  this  reason  refused  the. 
relief  .  it  appears  to  be  a  fact  that  the. 
applicant  was  entitled  to  the  relief 
claimed  by  him.  The  fact  that  tho  ap- 
plicant subsequently  adopted  the  proce- 
dure suggested  by  Findlay,  J.  C  ,  does- 
not  appear  to  me  to  have  any  bearing 
on  the  decision  of  the  question  I  re- 
mark that,  as  the  applicant  has  not  chal- 
lenged the  judgment  in  which  it  was 
held  that  the  procedure  first  adopted  by 
him  was  correct,  it  must  be  assumed  for 
the  purposes  of  this  opinion  that  the~ 
decisionof  Findlay,  J,  C.,  was  erroneous.. 
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It  is  not  urged  that  that  Court  has  in- 
herent power  to  vary  at  any  time  a  final 
order  merely  because  that  order  was  in- 
f correct.  In  my  opinion  it  is  not  necessary 
for  the  ends  of  justice  or  to  prevent  abuse 
to  the  process  of  the  Court  that  orders 
based  on  an  erroneous  view  that  an  in- 
[oorrect  procedure  has  been  taken  should 
be  varied  There  is  no  greater  injustice 
or  abuse  when  a  claim  is  wrongly  dis- 
missed on  the  ground  that  the  wrong  pro- 
cedure  has  been  followed  than  where  it 
is  wrongly  dismissed  on  the  ground  that 
the  claim  is  invalid 

The  applicant  has  cited  Pandit  v, 
Rajeshiuar  (1L)  and  other  oases  in  which 
effect  has  been  given  to  the  principle 
that  the  act  of  the  Court  should  prejudice 
no  one,  but  the  Judge  decided  the  O\BQ 
with  due  care  and  did  not  act  wrongly 
even  if  his  decision  was  incorrect.  These 
cases  then  have  no  application. 

The  applicant  has  also  cited  cases  such 
as  Sarat  Chandra  Base  v.  Bisweswar 
Mitra  (12),  in  which  it  has  been  held 
that  where  there  is  no  provision  in  the 
Civil  Procedure  Code  expressly  providing 
for  a  remedy  and  none  which  prohibits  a 
remedy  being  obtained,  the  provision  of 
S  151  may  in  a  suitable  ca.se  apply.  But 
these  rulings  do  not  justify  the  applica- 
tion of  S  151  where  such  application 
would  contravene  the  fundamental  prin- 
ciple that  there  must  be  finality  to  liti- 
gation. A  final  order  passed  after  proper 
consideration  must  not  be  set  aside  if  it 
cannot  be  challenged  by  methods  ex- 
pressly provided  by  the  Code. 

I  add  that  I  am  not  considering  the 
power  of  the  Court.  If  I  had  to  decide 
whether  that  power  should  be  exercised 
in  this  particular  case,  I  should  have  to 
consider  the  question  whether  or  not  it 
would  involve  hardship  to  the  non-appli- 
cant to  allow  pre-emption  to  the  appli- 
cant so  long  after  the  sale  to  him  had 
been  confirmed. 

In  my  opinion  then  both  the  ques- 
tions must  be  answered  in  the  negative. 

Staples,  A.  J.  C.— I  agree. 

Subhedar,  A.  J.  C. — I  also  agree 

R.K.  Reference  answered. 


Ill)  A,  I.  R.  1924   Nag.  271=20  N.  L.  R.  131, 
(12)  A.  I.  B.  1927  Cal.  531=54  Oal,  405. 
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MACNAIR,  OFPG.  J.  0.,  JACKSON  AND 

SUBEDHAR,  A.  J.  OS. 

(Haji)  Mahomed  Haji  Wali  Mahomed 
— Plaintiffs — Appellants, 
v. 

Bamappa — -Defendant — Respondent. 

Saoontl  Appeal  No  298-B  of  1927, 
Decided  on  12bh  August  1929,  against 
decision  of  Special  Addl.  Dist.  Judge, 
Akola,  D/-  25th  Jane  1927  in  Civil  Ap- 
peal  No  13  of  1927. 

#  £  (a)  Tranifcr    of    Properly    Act,    S.  58 
(c) — Lahan  Gahan  mortgage. 

la  a  La  ha  11  Gib  ATI  mortgage  it  is  neces- 
sarily implied  that  there  is  no  covenant  or 
personal  liability  if  no  such  covenant  is  in- 
cluded in  the  torms  of  the  deed  :  A.  I.  Rt  191G 
P.  C.  ll'J  ExpL  and  Rel.  on  ,  12  N.  L.  R.  19; 
A. I.E.  lf)22  rat.  1G7,  34  Born.  4G2,  10  Gal.  740; 
(P.O.),  22  Cal.  434;  A.  I.  R.  191G  P,  C.  147; 
Rel.  on.,  A.  I.  R.  1924  Nay.  97,  Exf>l.  A.  I.  R. 
1922  Nag.  U8,  not  Foil.  [P  256  0  2] 

#  (b)  Transfer  of  Property  Act,  S.  58  (c)— 
Effect  of  Lahan  Gahan    mortgage  is    same  a§ 
that  of  conditional  mortgage. 

The  effect  of  a  Lahan  Gahan  mortgage  ia 
the  same  as  that  of  one  by  conditional  mort- 
gage and  mortgages  in  forms  similar  to  that 
of  Lahd.n  Gahan  stand  on  the  same  footing  as 
the  mortgages  by  conditional  sale  22  All. 
149  (P.O.),  Rel  on.  [P  255  G  1] 

(c)  Contract  Act,  S.  19— S.  19  does  not 
entitle  parly  to  iniist  on  entirely  new  con- 
tract. 

Per  JacKson,  A.  J.  C.— Under  3.  19  the  right 
is  given  to  a  party,  who  has  entered  into  a 
contract  under  fraud  or  misrepresentation,  to 
avoid  the  contract  or  to  insist  on  the  contract 
being  performed.  S.  19  doas  not  entitle  a  party 
to  insist  on  an  entirely  diflorent  contract  be- 
ing performed.  [P  257  G  1] 

M.  R.  Bobde,  O.  R.  Deo  and  P.  B. 
Gole — for  Appellants. 

M.B  Niyogi — for  Respondent, 
Opinion 

Jackson,  A.  J.  C. — Tho  question  we 
have  to  decide  is  whether,  in  a  Lihan 
Gahan  mortgage,  that  is,  a  mortgage  in 
which  the  remedy  provided  is  foreclosure 
in  default  of  payment  by  given  date  and 
in  which  the  only  remedy  expressly 
given  is  that  of  foreclosure,  there  is  by 
implication  no  covenant  of  personal  liabi- 
lity. The  reference  has  been  made  neces- 
sary by  the  decision  in  Gopikisan  v. 
Mt.  Mankuarbai  (l)  which  applied  Ram 
Narayan  Singh  v.  Adhindra  Nath 
Mukherji  (2)  as  interpreted  in  Jiwandas 

(1)  A.  I.  R.  1924  Nag.  97=20  N.  L.  B.  46. 

(2)  A.  I.  R.  1916  P.  0,  119=^41  Oal.  388=44 
I.  A.  87  (P.O.). 
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v.  Mt.  Janki  (3).  According  to  Seth 
Oopikisan  v  Mt.  Mankuarbai  (l)  the 
Erivy  Council  decision  in  Bam  Narayan 
Singh  v.  Adhindra  Nath  Mukherji  (2) 
must  be  considered  to  have  overruled 
Govind  v  Jagannath  (4),  in  which  it 
was  laid  down  that 

"where  in  a  mortgage-deed  the  remedy  of 
the  mortgagee  is  expressed  to  be  foreclosure 
the  mere  fixation  of  a  date  by  which  the  mort- 
gagor undertakes  to  pay  the  mortgage-money 
dJes  not  amount  to  a  stipulation  binding  him 
to  repay  the  same  within  the  meaning  of 
clause  (a),  S,  08,  T.  P.  Act." 

As  has  been  held  in  Jag  Sahu  v. 
Mt.  Ram  Sakhi  Kuer  (5)  and  Dattam- 
bhat  Rambhat  v.  Krishnabhat  (6),  the 
insertion  in  a  usufructuary  mortgage  of  a 
covenant  by  the  mortgagor  to  repay  the 
consideration  money  on  a  particular  date 
may  entitle  the  mortgagee  to  a  personal 
decree  agiinst  the  mortgagor,  but  it 
does  not  follow  'that  tha,t  would  be  the 
effect  of  inserting  such  a  covenant  in  a 
mortgage  by  conditional  sale  or  in  a 
mortgage  of  a  similar  nature  to  one  by 
conditional  sale.  It  has  been  pointed 
out  in  Govind  v.  Jagannath  (4)  that  a 
Lihan  Gahan  mortgage  does  not  come 
within  the  definition  of  a  mortgage  by 
conditional  sale  in  S.  58  (o),  T.  P.  Act. 
Nevertheless,  the  effect  of  a  Lahan  Gahan 
mortgage  is  the  same  as  that  of  one  by 
conditional  sale  and  mortgages  in  forms 
similar  to  that  of  Lilian  Gaban,  such  as 
"kutkubala"  or  "bai-bil-wafa,"  were  re- 
cognized by  their  Lordships  of  the  Privy 
Council  in  Balkishen  Das  v.  W.  F 
\Legge  (7),  in  a.  passage  that  occurs  at 
p.  159,  as  standing  on  the  same  footing 
as  mortgages  by  conditional  sale.  In 
that  case  their  Lordships  said  that  it  is 
not  necessary  in  such  mortgages  that  the 
mortgagor  should  make  himself  person- 
ally liable  for  the  repayment  of  the  loan. 
Again,  iaKalka  Singh  v.  Paras  Ram  (8), 
another  Privy  Council  decision,  the  fol- 
lowing occurs  : 

"In  the  next  place,  although  an  unqualified 
admission  of  a  debt  no  doubt  implies  a  pro- 
mise to  pay  it,  their  Lordships  are  not  pre- 
pared to  hold  that  that  is  necessarily  so  where 
thero  is  an  express  promise  to  pay  in  a  parti- 
cular manner." 


3)  A.  I.  B.  1922  Nag.  98=18  N.  L.  R.  145. 

4)  [1916]  12  N.  L.  R,  19=33  I.  C.  753. 

5)  A.  I.  R.  1922  Pat.  167=1  Pat.  350. 

6)  [1910]  34  Bom.  462=7  I,  0.  446=12  Bom. 
L.  R.  491. 

(7)  [1900]  22  All.  149=27  I.  A.  58^7  Sar. 
601  (P.O.). 

(8)  [1895]  22  Gal.  431=22  I.  A.  68=6  Sar. 
545  (P.O.). 


These  decisions  are  authority  for  the 
view  that  a  personal  covenant  is  not 
necessarily  implied  in  every  mortgage. 
In  Narotam  Das  v.  Sheo  Pragash  Sinyh 

(9)  their  Lordships  have  held  that  there 
was   no   personal    covenant   to  pay  in  an 
instrument    which    contained   a    promise 
to  repay   the   loan   within  a  fixed  period 
and  then  provided,  in  default  of  payment, 
for   satisfaction   of   the   debt   out  of  the 
property    hypothecated.     This  is  exactly 
the    same    view  as  bus    been    taken    in 
Govind  v.  Jaqqannath  (4).     It  goes   fur- 
ther  than    the    two   Privy  Council  deci- 
sions   already    citod    and    makes   it  clear 
that  in  some  mortgages  the  nature  of  the 
mortgage   gives   rise  to    the  implication 
that  there  is  no  personal  covenant. 

It  has  now  to  be  considered  whether 
the  Privy  Council  have  takon  a  different 
view  in  Ram  Narayan  Singh  v.  Adhin- 
dra Nath  Mukherji  (2).  At  p.  400  (of 
41  Gal.)  the  following  passage  occurs  : 

"In  considering  this  question  it  must  be 
borne  in  mind  (i)  that  a  loan  prima  facie  in- 
volves such  a  personal  liability;  (n)  that  such 
n  liability  is  not  displaced  by  the  mere  fact 
that  security  is  given  for  tbe  repayment  of 
the  loan  with  interest;  but  (iii)  tbat  the 
nature  and  terms  of  such  security  may  nega- 
tive any  personal  liability  on  the  part  of  the 
borrower." 

The  interpretation  of  this  passage  in 
Jiwandas  v.  Mt.  Janki  (3),  as  applied  in 
Gopikisan  v  Mt.  Mankuarbai  (1),  is 
that  a  personal  covenant  to  repay  the 
money  lent  exists  in  every  mortgage 
transaction  unless  it  is  negatived  expressly 
or  by  necessary  implication  by  the  terms 
of  the  bond  or  the  circumstances  of  the 
case.  It  is  argued  before  us  that  the 
mortgage-deed  is  an  acknowledgment  of 
the  debt,  that  such  acknowledgment  im- 
plies a  personal  promise  to  pay  the  debt 
and  that,  therefore,  the  law  is  correctly 
laid  down  in  Gopikisan  v.  Mt.  Mankuar- 
bai  (l).  It  is  difficult,  however,  to  hold 
that  their  Lordships  of  the  Privy  Council 
have,  in  Ram  Narayan  Singh  v.  Adhin- 
dra  Nath  Mukherji  (2),  taken  a  different 
view  to  those  expressed  in  the  earlier 
decisions  already  referred  to  Another 
judgment  of  their  Lordships  delivered 
in  the  same  year  as  Ram  Narayan  Singh 
v.  Adhihdra  Nath  Mukherji  (2)  is  that 
in  Jatindra  Nath  Basu  v.  Peyer  Deye 
Debi  (10).  At  p  255  (of  31  M .  L.  J  ) 
they  seem  to  repel  the  argument  now 
"I'gyilSSi]  10~OaT.  740=TlTTA783  (PAH 

(10)  A.  I,  R.  1916  P.  C.  147=43  Gal.  990=43 
I.  A.  108  (P.O.). 
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sought  (ro  be  baaed  on  Ram  Narayan 
Singh  v  Adhindra  Nath  Mukherji  (2) 
by  the  following  words  : 

"The  Subordinate  Judge  and  the  High  Court 
have  assumed  from  the  menfcioa  in  that  docu- 
ment that  the  Rs.  1,30,000  had  been  advanced 
that  it  might  be  inferred  that  it  was  the  in- 
tention of  the  parties  that  the  Maharaja  Ram 
Naiayan.  Singh  should  be  personally  liable  to 
repay  the  advance.  Their  Lordships  do  not 
draw  that  inference  from  that  document.  On 
the  contrary,  their  Lordships  draw  the  in- 
ference from  thab  document  that  the  Maha- 
raja Ram  Narayan  Singh  did  not  intend  that 
he  should  be  personally  liable." 

Prom  the  words  used  in  Earn  Narayan 
Singh  v.  Adhindra  Nath  Mukherji  (2) 

I  do  not  think  that  their  Lordships'  pro- 
nouncement   in    that   case   supports  the 
argument  taken    before  us.     In  my  order 
of  reference  I  have  pointed  out  that    the 
learned    Judge,    who     interpreted    their 
Lordships'    pronouncement;   in  Jiwandas 
v.  Mt.  Janki  (3),    interpreted   it,  in  my 
opinion,  somewhat    inaccurately,  because 
he  referred  only  to  the  terms  of  the  deed 
and   not    to    the  nature   thereof.     Ib   is 
argued    before   us    that    the  nature   and 
the   terms   of   a  mortgage-deed    are   the 
same     thing,    but    I    cannot    agree.     It 
is  true  that  the  nature  of  the  deed  must 
be  set  forth  in  the  terms    and    it    is    set 
forth,  in  my  opinion,  in  the  terms  which 
state  how  the  property  is  to  be    used  in 
satisfaction    of     the   debt      It    is      also 
argued  before  us    that    thu   nature  of   a 
mortgage  deed  has  nothing    to  do    with 
the  remedy    but    it    seems    to    me   clear 
that  it    is    the     remedy    which    decides 
whether     a    mortgage    is    by    nature    a 
simple    mortgage,    or    a    mortgage     by 
conditional  sale  or  a  usufructuary    mort- 
gage and  so   on.     This    is     indeed    clear 
from  the  words  used  by   their  Lordships 
of  the  Privy  Council  in    Bam   Narayan 
Singh  v.  Adhindra  Nath    Mukherji   (2) 
at  p.  401  (of  44  Gal.)  : 

II  having  regard  to  the  nature  of   the   deed   of 
14th  April  1336,    which     was    a    usufructuary 
mortgage  only.  " 

It  seems  to  me  that  the  nature  of  the 
deed,  that  is,  the  terms  relating  to  the 
remedy,  has  been  given  special  import- 
ance by  their  Lordships  and  that  the 
nature  of  the  deed  may  by  itself  negative 
a  personal  covenant.  That  is  also  I 
think  in  accordance  with  S.  68,  T.  P. 
Act.  That  section  gives  the  mortgagee 
a  right  to  sue  the  mortgagor  for  the 
mortgage  money  in  three  cases  only  the 
first  of  which  is  where  the  mortgagor 
binds  himself  to  repay  the  mortgage 


money.  Reference  to  8.  53  will  show 
that  it  is  in  only  two  of  the  four  mort- 
gages there  denned  that  the  mortgagor 
binds  himself  to  pay  the  mortgage 
money  ;  he  does  not  do  so  in  a  mortgage 
by  conditional  sale  or  in  a  usufructuary 
mortgage  and  as  I  have  said,  a  mortgage 
such  as  that  we  are  considering,  stands 
on  the  same  footing  as  a  mortgage  by 
conditional  sale. 

Although  I  have  expressed  the  opi- 
nion that  the  learned  Judge  who  inter- 
preted Ram  Narayan  Singh  v  Adhin- 
dra Nath  Mukherji  (2)  in  Jiwandas  V- 
Mt  Janki  (3)  has  restated  their  Lord" 
ships'  pronouncement  somewhat  inac- 
curately, it  is  clear  from  what  he  goes 
on  to  say  that  he  was  in  no  danger  in 
that  case  of  applying  that  pronounce- 
ment wrongly.  After  his  statement  : 

"  In  every  mortgage  bond  there  is  a  per- 
sonal covenant  to  pay  the  mortgage  debt  un- 
loaa  the  contrary  is  expressly  stated  or  ap- 
pears by  necessary  implication  from  t he- 
terms  of  the  bond,  " 

the  following  sentence  occurs  :  "  Where 
there  is'no  express  covenant,  that  neces- 
sary implication  "  that  is,  that  there 
is  no  personal  covenant  : 
"  arises  out  of  bho  terms  of  most  foreclosure 
and  many  usufructary  mortgages,  bub  not  out 
of  those  of  a  simple  mortgage  for  sale.  " 

By  these  words  he  gives  the  reqji- 
site  value  to  the  nature  of  the  mortgage. 
In  Gopikisan  v.  Mt.  Mankuarbui  (1)  he 
seems  to  have  misapplied  his  own  judg- 
ment and  to  have  omitted  to  consider 
that  the  provision  of  foreclosure  and  no 
other  remedy  in  a  deed  might  imply  tho 
absence  of  a  personal  covenant. 

I  am  of  opinion  thit  Seth  Gopikisan 
v.  Mt  Mankuar  bai  (I)  has  been  inac- 
curately decided  and  fchit  Govind  v. 
Jaagnnath  (4)  has  not  been  overruled 
by  Ram  -  Narayan  Singh  v.  Adhindra 
Nath  Mukherji  (2)  I  consider  that  in  a 
Lahan  Gahan  mortgage  it  is  necessarily 
implied  that  there  is  no  covenant  of 
personal  liability  if  no  such  covenant 
is  included  in  the  terms  of  the  deei  ; 
and  that  the  question  referred  to  us 
should  be  answered  in  the  affirmative 

Macnair,  Offg.  C.  J,— I  agree. 

Subhedar,  A.  C.  J. — I  also  agree. 

After  receiving  the  opinion  of  the 
Full  Bench,  Jackson,  A.  J.  C.  delivered 
the  following  : 

Judgment. — In  accordance  with  the 
opinion  given  by  the  Full  Bench  I  hold 
that  there  ia  no  personal  covenant  ia 
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the  mortgage-deed  on  which  the  suit 
out  of  which  this  appeal  arises  is  based. 
There  is  one  other  point  to  he  consi- 
dered and  that  is  the  claim  of  the  plain- 
tiffs to  a  decree  for  sale  with  a  personal 
decree  against  the  defendant,  in  the 
event  of  the  sale  proceeds  being  insuffi- 
cient to  satisfy  the  mortgage  debt,  on  the 
ground  that  the  defendant  misrepre- 
sented to  the  plaintiffs  the  value  of  the 
property  mortgaged  at  the  time  the  mort- 
gage deed  wa<a  executed.  Both  the  lower 
Courts  have  recorded  that  the  defendant 
has  admitted  that  he  told  fche  plaintiffs 
that  the  value  of  the  property  was 
about  Rs.  9,000.  I  do  not  so  read  the 
defendant's  deposition  but  assuming 
that  he  did  make  a  statement  as  to  the 
value  oE  the  property  and  that  his 
deposition  shows  that  that  statement 
was  to  the  effect  that  the  value  was 
Ra.  9,000  and  assuming  further  that 
that  was  a  false  statement  of  the  value 
of  the  propei ty  mortgaged,  I  am  of  opi- 
nion that  the  plaintiffs  are  still  not  en- 
titled to  the  decree  that  they  claim. 

Under  S  19,  Contract  Act,  the  rights 
given  to  a  party,  who  has  entered  into 
a  contract  under  fraud  or  misrepresenta- 
tion, are  to  avoid  the  contract  or  to  in- 
sist on  the  contract  being  performed. 
The  section  does  not  entitle  the  party 
bo  insist  on  an  entirely  different  con- 
tract being  performed.  Moreover,  the 
rights  given  by  S.  19  are  given  only  to 
a  party  whose  consent  to  the  contract 
was,  in  fact,  caused  by  the  fraud  or  mis- 
representation. I  agree  with  the  trial 
Court  that  it  is  impossible  to  believe 
that  the  plaintiffs  relied  solely  on  the 
statement  of  the  defendant  as  to  the 
value  of  the  property.  They  had  mate- 
rials or  could  hava  obtained  them  with- 
out much  trouble  on  which  to  form  an 
independent  opinion  of  the  value  and  I 
am  convinced  that  it  was  not  the  state- 
ment of  the  defendant  that  induced  the 
plaintiffs  to  enter  into  a  contract  and 
that  any  statement  of  the  value  made 
by  the  defendant  does  not  entitle  them 
to  the  decree  that  they  claim.  I  dis- 
miss" the  appeal  with  coats.  I  fix 
pleader's  fee  at  Rs.  150. 


F.N./R.K. 


Appeal  dismissed. 
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JACKSON,  A.  J.  C. 
Rajesh  war— Defendant — Appellant. 

v. 

Ajabsingh — Plaintiff — Respondent 
Second  Appeal  No.  170  of  1927,  De- 
cided on  13th  July  1929,  against  de- 
cree of  Dist.  Judge,  Bhandara,  D/-  21st 
December  1926,  in  Civil  Appeal  No.  62 
of  1923. 

(a)  C.  P.  Tenancy  Act,  S.  49— Surrender  of 
Air  land  is  void  if  it  tor  mi  part  of  the 
transaction  of  sale. 

If  a  covenant  to  relinquish  the  sir  lands  is 
part  of  the  transaction  of  sale  or  of  mortgage, 
than  only  the  agreement  bo  surrender  will  be 
void  and  unenforceable, 

Where  there  was  a  difference  of  more  than 
throe  months  between  the  dates  of  tho  two 
transactions,  sale  of  one  anna  share  of  a 
particular  village  and  surrender  of  occupancy 
rights  in  bit  land,  and  whcro  DO  evidence  was 
led  to  show  that  the  two  transactions  were 
really  one,  the  surrender  was  held  to  be  not 
invalid.  Aap.  Sfcond  Appeal  No.  530  of  lOlfl, 
Appr.  IP  258  C  1J 

*(b)  Evidence  Act,  S.  114— Two  docu- 
ments executed  on  same  day — Purpose  of  the 
documents  will  determine  priority, 

Where  more  documents  than  one  bear  date 
on  the  same  day  they  are  presumed  to  have 
been  executed  in  the  order  necessary  to  effect 
tho  purpose  for  which  they  were  executed. 
That  is,  it  might  bo  presumed  that  persons 
who  are  presumed  to  know  the  law  observed 
it  and  that,  when  two  acts  are  done  on  the 
same  day,  the  one  necessary  to  be  done  first 
to  give  the  other  validity  was,  in  fact,  done 
first.  "  [P  258  C  2J 

But  where  a  sale  deed  in  respect  of  property 
under  the  management  of  the  Collector  in  exe- 
cution of  a  decree,  has  been  executed  and 
deposit  in  Collector's  Court,  sufficient  to 
satisfy  the  decree-is  made  on  the  si  ma  day, 
but  it  is  found  that  tho  sum  out  of  which  the 
deposit  was  made  was  obtained  at  the  time  of 
the  registration  of  the  sale-deed,  it  cannot  be 
presumed,  in  the  absence  of  any  reliable  evi- 
dence to  the  contrary,  that  the  deposit  was 
made  before  the  sale.  [P  258  C  1] 

*  (c)  Contract  Act,  S.  65— Sale  deed 
found  invalid  under  para.  11,  Sch.  3,  Civil 
P.  C  — Purchaser  suing  for  refund  of  consi- 
deration—Purchaser  is  entitled  to  a  refund, 

Where  a  vendor  sues  his  vendee  for  posses- 
sion of  the  property  on  the  ground  that  the 
sale  is  invalid  under  para.  11,  Sch,  3,  Civil  P. 
0.,  the  decree  for  possession  of  the  property 
in  his  favour  should  bo  made  subject  to  the 
payment  of  the  consideration  of  sala  received 
by  him  :  A.  I.  R.  1922  P.  C.  403,  Appl.  , 
30  CaZ.  539  (1\  C.),  Dist.;  13  N  L.R  130,  Cons. 

[P  259  0  3J 

JB.  K.  Bose  and  V.  Base — for  Appel- 
lant;. 

M.  R.  Bobde—ior  Respondent. 
Judgment. — Bhagwat,  fche   father  of 
the  plaintiff-respondent,  on  22nd    March 
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1919  sold  a  one-anna  share  of  mouza 
Sulsuli  to  the  defendant-appellant  for 
Bs.  400.  On  1st  July  1919  he  surren- 
dered to  the  appellant  his  occupancy 
rights  in  what  had  been  his  sir  land. 
The  respondent  and  his  brother,  who 
is  now  dead,  sued  for  a  declaration  that 
the  sale  and  surrender  were  not  binding 
on  them  and  for  possession.  Their  claim 
has  been  decreed  by  the  trial  Court, 
whose  decree  has  been  upheld  by  the 
lower  appellate  Court,  though  that  Court 
has  held  that  the  sale  was  invalid  and 
Dot  merely  as  the  trial  Court  did,  that 
it  does  not  bind  the  respondent. 

I  propose  to  refer  first  to  a  new  plea 
raised  here  on  behalf  of  the  respondent. 
The  fact  that  there  was  both  a  sale  and 
a  surrender  of  oocupancy  lights  in  what 
had  been  sir  land  is  made  a  ground  for 
attacking  both.  This  is  based  on  the 
pronouncement  by  Drake-Brockman,  J. 
0.,  in  Second  Appeal  No  530  of  1918 

that  : 

"if  a  covenant  to  relinquish  the  .sir  lands  ia 
part  of  the  transaction  cf  salo  or  of  mortgage 
then  tho  a  g  roe  meat  to  Riirrendar  will  be 
void  and  unenforceable,  no  matter  what  in- 
genious dfivices  may  be  employed  to  give 
colour  to  it." 

The  decision  of  the  learned  Judicial 
Commissioner  would  render  invalid  only 
bhe  surrender  and  not  both  transactions; 
but  I  consider  that  I  must  reject  the 
plea  even  as  regards  the  surrender.  It 
does  not  involve  only  a  question  of  law; 
there  was  a  difference  of  more  than 
jhree?  months  between  the  dates  of  the 
iwo  transactions  and  obviously  evi- 
dence would  be  required  to  show  that 
ihe  two  transactions  were  really  one. 
There  is  no  such  evidence  and  the  plea 
must  fail. 

The  sale  has  been  held  invalid  on  the 
sole  ground  that  it  was  effected  while 
the  property  sold  was  under  the  manage- 
ment of  the  Collector  in  execution  of  'a 
decree  against  Bhagwat.  It  is  alleged 
that  on  22nd  March  1919,  the  date  on 
which  the  sale-deed  was  executed'  and 
registered,  Dhagw at  made  a  deposit  in 
the  Collector's  Court  of  a  sum  sufficient 
to  satisfy  the  decree  that  the  Collector 
was  executing  ;  bub  it  has  been  held  by 
the  lower  Courts  that  tho  deposit  was 
not  made  before  the  sale  and  con- 
sequently that  the  property  was  still 
under  tho  management  of  the  Collector 
when  the  sale  took  place.  Tiiat  is  a 
finding  of  fact  but  it  is  challenged  on 


the  ground  that  the  burden  of  proof  has 
been  wrongly  laid.  It  seems  to  me  clear 
that  the  lower  Courts  have  considered 
that  the  burden  of  proof  lay  upon  the 
defendant  Ho  examined  two  witnesses 
to  prove  thiil  the  deposit  was  made  be- 
fore the  sale-deed  was  executed,  bub  they 
have  not  been  believed.  It  is  argued 
that  the  burden  of  proof  really  lay  upon 
the  plaintiffs,  that  although  the  wit- 
nesses called  by  the  defendant  have  been 
disbelieved  there  is  no  evidence  that 
the  sale  deed  was  executed  before  the  de- 
posit was  made  and  that  the  result  is 
the  same  as  if  no  evidenco  had  been 
given  on  either  sida  and  tho  suit,  as 
tho  burden  of  proof  lay  011  the  plaintiffs, 
must  fail. 

It    might      be   possible    to    apply  in 
principle      -the       presumption        men- 
tioned   in    Woodrofle   and  Ameer   Ali's 
Law  of  Evidence,  Edn.    8,   p.  80S,    that, 
where  more   documents    than    one    bear 
date  on  the  same  day  they    are  presumed 
to    have    been    executed    in    the    order 
necessary  to  effect  the  purpose  for  which 
they  wero  executed.     T^hat  is,     it   might 
be  presumed  that  persons    who    are   pre 
sumed  to  know  the  law  obsorytd  it    and 
that,  when  two    acts    are    done    on    the 
same  day,  the  one  necessary  to    be    done 
first  to  give  the  other    validity    was,    in 
facb,    done   first       There   are,    however, 
circumstances  whicli  seam  to  me  to  justi- 
fy the  Court   in    refusing    to   draw   this 
presumption   in  the   present   case.     The 
plaintiffs'  pica  regarding    their    father's 
incompetence  to  sell  owing   to   the   Col- 
lector's proceedings  was  nob  replied  to  by 
the   defendant    in    tho    trial  Court.     In 
first  appeal,  he  put  in,    by  order   of    the 
Court,  a.   written   statement     dated  8th 
April  1924  in  which    he    did    not    assert 
that  the  deposit   was   made    before   the 
sale-deed  was  executed.     He    first    made 
the  assertion,    through   his    pleader,    on 
26th   August    1926    when    ho  admitted 
that  he  could  not  say  how  many   'lays  or 
hours  before  execution   of   the   deed    tho 
deposit    was    made.     Moreover,    I    find 
that,  when  the  defendant  was   examined 
as  a  witness    on   28th    March    1923,  he 
made  a  statement   which  I  read  as  mean- 
ing that  the  sum  out  of   which   the  de- 
posit was  made  was  paid  to  Bhagwab  at 
the  time  of  registration  of  the  sale-deed; 
I  cannot    then    draw    the   presumption 
that  the  leirned    counsel   for    the   defen- 
dant-appellant suggests,  and   the   appea 
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must  fa.il  in  BO  .far    as  ifc  is  based    on  the 
validity  of  the  sale. 

.  The  defendant  is  on  firmer  ground 
when  he  claims  refund  of  the  considera- 
tion under  S.  65,  Contract  Act.  Ifc  has 
been  found  that  tho  sale  was  effected  to 
satisfy  debts  of  Bhagwat  which  would 
have  been  binding  on  his  son?,  who  have 
therefore  been  benefited  by  the  sale. 
For  the  defendant  the  Privy  Council  de- 
tfsion  in  Harnath  Kunwar  v  Inder 
Bahadur  Singh  (1)  has  been  cited,  in 
which  the  following  remarks  occur  . 

"Baforo  tlna  Hoard,  the  claim  has  baeii 
bassd  on  S,  G5,  Conbnob  Ant.  It  is  bhara  pro- 
vided thiib  "when  an  agreement  is  discovered 
to  bs  void,  or  who  a  a  contract  bocoraas  void 
any  person  who  has  received  any  advantage 
undar  such  agreement  or  'oontriot  is  bound 
to  restore  it  or  to  m^Vn  compensation  for  it 
to  thn  person  from  whom  he  received  it."  So 
framed,  the  plaintiff's  claim  to  oomponaation 
rests,  not  on  auy  princii»l9  or  farruulri  of 
English  law,  but  on  thu  words  of  thia  section 
and  it  has  to  bo  soon  whether  the  facts  of 
this  cuse  come  within  its  scopj.  The  aoction 
deals  with  (A)  agraamant*  and  (b)  contracts. 
Tho  distinction  between  them  is  apparent 
from  S.  2,  Dy  Gl.  (a)  every  proimai  and  every 
set  of  promises  forming  the  consideration  for 
each  ouhor  is  an  agraomant,  and  by  Gl.  (h)  an 
agro3ment  unforceable  by  law  13  a  contract. 
S.  G5,  therefore,  deals  with  (a)  agreements 
•enforceable  by  law  and  (b)  with  agreements 
not  BO  enforceable.  By  Gl.  (g)  an  agreement 
not-enforceable  by  law  is  said  to  bo  void. 

An  agreement  therefore  discovered  to  be 
void  is  ono  discoverad  to  bo  not  enforceable 
by  law  and,  on  the  Unguago  of  the  section 
would  include  an  agreement  that  was  void 
in  that  sense  from  its  inception,  as  distinct 
from  a  contract  that  becomes  void. 

Tho  agreement  hero  was  manifestly  void 
from  its  inception,  and  ib  was  void  because  its 
•subject-in atlor  was  incapable  of  being  bound 
in  the  manner  stipulated." 

As  against  this  the  plaintiff-respon- 
dent relies  on  the  following  passage  from 
tho  Privy  Council  judgment  in  Mohon 
Bibee  v.  Dharmoda*  Ghose  (2)  (at  p  548) 
as  showing  that  S  65,  Contract  Act  does 
not  apply  : 

"A  new  point  waa  raised  here  by  tho  appel- 
lant's counsel  founded  on  3.  6.1,  Contract 
Act,  a  section  not  referral  to  in  the  Courts 
'below,  or  in  the  oases  of  the  appellants  or 
respondent.  It  is  sufficient  to  siy  that  this 
S.  63  smarts  from  th?  basis  of  there  being  an 
agreement  or  contract  batweea  competent 
parties,  and  has  no  application  to  a  case  in 
which  bhor?  nevar  was,  and  never  could  have 
been  any  contract.11 

It  is  tho  former  ruling  that    seems    to 

(1)  A.  I.  R.  1922  P.  0.  403=45    All.    179=50 

I,  A.  63  (P.O.). 
<2)  [1900)  30  Gal.  539=301.    A.    114=8   Sar. 

874  (P.  C. 


me  to  be  applicable.  In  the  latter,  their 
Lordships  of  tho  Privy  Council  were 
dealing  witli  a  case  in  which  a  contract 
was  entered  into  by  a  person  who  wu.9 
totally  incompetent  to  contract,  a  minor. 
In  tho  former  the  contract  was  entered  in- 
to by  a  person  who  was  not  incompetent 
to  contract  but  was  incompetent  to  trans- 
fer the  property  that  he  purported  to 
transfer  and  the  position  is  the  same  in 
the  case  with  which  I  am  now  dealing 
It  is  true  that  in  Mt.  tialu,  Bai  v,  Bajat 
Khan  (3)  Drake  Brockman,  J,  0,, 
has  said  that  in  S.  325-A,  Civil  P.  C. 
of  1882  and  its  counter-part  in  the 
current  Code  there  is  a  legal  disquali- 
fication to  alienate  at  all  which  muta- 
tis mutandis  puts  the  judgment-debtor 
alfected  on  a  par  with  a  minor  ;  but 
par,i.  11,  Sch  3,  Civil  P.  C.  of  1908, 
which  corresponds  to  S  325-A  of 
tho  Civil  P.  C  of  1882,  only  makes 
the  judgment-debtor  incompetent  to 
alienate  his  immovable  property  which 
is  under  the  Collector's  management.  He 
is  otherwise  competent  to  contract  and 
cm  only  be  considorod  on  a  par  with  a 
minor  in  respect  of  that  property.  Thati 
boing  so,  I  hold,  on  tho  authority  of1 
Harnath  Kunwar  v.  Indar  Bahadur 
Singh  (1)  that  S.  65,  Contract  Act,  ap- 
plies  and  that  the  appellant  is  entitled 
to  recover  tho  consideration  that  he  paid 
to  Bhagwafc. 

Tho  trial  Court  has  decreed  posses- 
sion of  the  rnalguzari  share  aud  the  sir 
fields  to  tho  plaintiffs  ;  but  as  its  find- 
ing was  that  the  sale  was  not  binding  on 
them  because  it  wis  not  effectuil  to  pay 
off  antecedent  debts  nf  Bhngwat,  a  de- 
claration was  added  'that  tho  appellant 
had  acquired  interest  to  the  extent  of  a 
one-third  joint  share  in  the  malguzari 
share.  Though  the  lower  appellate  Court 
has  found  the  salo  null  and  void,  it  has 
not  ordered  deletion  of  that  declaration 
but  hag  simply  confirmed  the  (rial 
Court's  decree.  That  declaration  must 
now  be  deleted  ;  and  in  view  of  my  de- 
cision in  tho  last  preceding  paragraph,, 
the  decree  must  be  further  modified  b> 
making  the  respondent's  right  to  posses- 
sion subject  to  the  payment  to  tho  ap- 
pellant of  the  consideration  that  the! 
latter  paid  to  Bhagwat.  In  viow  of  thej 
result  I  consider  that  each  piuty  should 
bear  his  own  costs  throughout. 

KN./HK Order  acaordingllf. 

(8)  [19I3J  13  N.L.R.  180=421.0.  200 (P,B  ). 
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JACKSON,  A.  J  C. 

Ehaje  Hussenuddiu  —  Plaintiff  — 
Appellant 

v. 

Eisan  ani  anothet — Defendants — Res- 
pondents. 

First  Appeal  No  G5-B  of  1928,  Decided 
on  22nd  July  1929  against  the  decree  of 
1st  Sab-Judge,  1st  Class,  Khamgaon, 
D/-  16th  April  1928. 

(a)  Tort — Malicious  proceeding! — Ik  can- 
not be  aaid  that  because  accuied  ii  acquitted 
complainant  must  hava  deliberately  made 
false  complaint. 

Although  it  is  truo  that  if  a  deliberately 
false  complaint  is  proved  to  have  been  mado, 
no  further  proof  of  malice  and  want  of  rea- 
sonable and  probable  cause  would  be  requir- 
ed, but  it  cannot  be  said  that  because  the 
accused  in  the  criminal  case  is  acquitted 
and  because  Che  complainant  must,  if  the 
complaint  was  false,  know  that  it  was  false, 
he  must  be  held  to  have  deliberately  made 
a  false  complaint.  [P  260  C  2] 

^c  (b)  Tort — Malicious  proceedings — It  is 
not  sufficient  in  suit  for  malicious  prosecu- 
tion to  prove  mere  fact  of  acquittal. 

It  19  nob  sufficient,  in  a  suit  for  damages 
for  malicious  prosecution  to  prove  the  mere 
fact  of  acquittal,  The  plaintiff  can  establish 
the  other  facts  necessary  to  entitle  him  to 
damages  without  proving  his  innocence,  but 
if  he  relies  on  the  falsity  of  the  complaint 
to  establish  those  other  facts  ha  must  prove 
his  innocence  by  proving  the  complaint  to  be 
false;  and  he  cannot  do  this  by  simply  put- 
ting in  the  judgment  of  the  criminal  Court 
which  acquitted  him  A.  L  II  1922  All.  209, 
Rel.  on;  A  J.  R.  1926  P.  C.  46,  Ref. 

[P  260  G  2,   P  2G1  G  1] 

U.  R.  Bob(h—ior  Appellant. 

M.  B.  Niyoffi — for  Respondents. 

Judgment. — This  appeal  arises  from 
a  suit  for  damages  for  malicious  pro- 
secution which  the  lower  Court  has 
dismissed  The  prosecution  arose  out 
of  a  dispute  regarding  the  succession  to 
the  property  of  one  Miroti.  Maroti  had 
two  brothers,  Janji,  the  father  of  the 
defendant  1,  Kisan,  and  Sakharam, 
the  husband  of  defendant  2,  Bmdi. 
Both  these  brothers  predeceased  him, 
and  after  ho  too  died,  Kisan  claimed  his 
property  on  the  strength  of  a  will  made 
by  Maroti  in  favour  of  Kisan  and  Sakha- 
ram.  Maroti'a  widow,  Lakshmi  alias 
Gangu  Bai,  resisted  Kisan's  claim,  and 
a  contest  took  place  for  possession  of 
the  cotton  crop  obtained  from  Maroti's 
fields  after  his  death.  Kisan  and  Bindi 
made  reports  to  the  patel  and  to  the 
police,  that  one  Khair  Muhammad,  Lak- 
ehmi's  agent,  and  cerftrio  other  Maho- 


med ans,  had  broken  the  look  pub  upon 
Marot  Dhaba,  by  Kisan,  had  taken  oufc 
the  cotton  there  from  and  carried  it  away 
and  had  assaulted  Kisan  and  Bindi  in 
doing  so.  No  action  was  taken  by  the 
police,  and  on  llth  January  1924  Kisan 
lodged  a  complaint  in  the  Court  of  the 
Sub-Divisional  Magistrate,  Jalgaon. 
Five  of  those  against  whom  Kisan  com- 
plaineJ,  including  the  plaintiff  appel- 
lant, were  eventually  charged  with  an 
offonce  punishable  under  S  147,  but  in 
the  end  they  wore  acquitted  on  23rd 
December  1924  On  1st  Doce'uber  1925 
the  plainti£f-.ippellant  Hussenuddin  in- 
stituted his  suit  for  damages. 

The  lower  Court  has  found  that  Kisan 
alone  was  responsible  for  instituting  the 
criminal  proceedings  against  Hussen- 
uddin but  that  though  Hussenuddin  was 
acquitted  in  those  proceedings,  he  has 
failed  to  prove  that  Kisan  acfced  malici- 
ously or  without  reasonable  and  prob- 
able cause.  Ib  is  argued  on  behalf  of 
the  appellant  that  the  complaint  was 
false  to  the  knowledge  of  the  defendants 
and  that  is  sufficient  to  show  both, 
malice  and  want  of  reasonable  and  prob- 
able cause.  I  agree  that  if  a  delibera- 
tely false  complaint  is  proved  to  have 
been  made,  no  further  proof  of  malice 
and  want  of  reasonable  und  probable 
cause  would  be  required,  No  authority, 
I  think,  is  necessary  for  that  proposi- 
tion, but  it  does  not  follow  that  because 
the  accused  in  the  criminal  ciso  were 
acquitted  and  because  the  complainant 
must,  if  the  complaint  was  false,  know 
that  it  was  false,  he  must  be  held  to 
have  deliberately  mado  a  false  com- 
plaint It  is  true,  as  has  been  conten- 
ded on  behalf  of  the  appellant  on  the 
authority  of  the  Privy  Council  decision 
in  Balbhaddar  Singh  v.  Budri  Sah  (l), 
that  the  plaintiff  in  a  suit  for  damages 
for  malicious  prosecution  need  not  prove 
that  he  was  innocent  of  the  charge  made 
against  him,  but  their  Lordships  do  not 
indicate  that  it  can  ever  be  sufficient, 
in  a  suit  for  damages  for  malicious  pro- 
secution, to  prove  the  mere  fact  of  ac- 
quittal. The  plaintiff  can  establish  the 
other  facts  necessary  to  entitle  him  to 
damages  without  proving  his  innocence; 
but  if  he  relies  on  the  falsity  of  the 
complaint  to  establish  those  other  facts 
he  must,  in  fact,  prove  his  innocence 

(1)  A.  I.  R.  1D2G  P.    0.    46=1    Luck,  215=29 
O.  G.  163  (P,C,). 
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by  proving  the  complaint  to  be  false; 
and  he  cannot  do  this,  as  has  been  held 
in  Oobardhan  Singh  v.  Ram  Badan 
Singh  (2)  by  simply  putting  in  the  judg- 
ment of  the  criminal  Court  which  ac- 
quitted him. 

For  purposes  of  the  suit  that  judg- 
ment proves  nothing  hut  the  acquittal, 
but  I  should  like  to  point  out  that  the 
•criminal  Court  did  not  find  the  com- 
plaint to  he  false  as  regards  Ilussen- 
uddin.  He  pleaded  an  alibi  and  it  is 
asserted  that  that  alibi  was  accepted; 
but  I  do  not  find  this  to  be  the  case. 
There  is  no  definite  finding  as  to  the 
*libi  and  the  general  remark: 

11  The  prosecution  story  ia  robutted  by  the 
oral  and  documentary  evidence  adduced  by 
the  defence  and  as  such  tha  chargo  is  not 
substantiated  against  any  ot  tba  accuaad,11 

cannot  be  interpreted  to  mean  accept- 
ance of  the  alibi.  What  the  criminal 
Court  found  was  that  Kh.air  Muhammad 
•and  his  companions  did  use  force  to 
break  open  the  lock  of  the  Dhaba  and 
removed  the  cotton,  but  that  they  were 
]ustifit,'d  in  doing  this  and  in  using 
force.  In  the  suit  the  only  evidence 
to  show  that  Hussenuddin  WAS  not  pre- 
sent when  Khair  Muhammad  and  others 
removed  the  cotton  is  that  of  Luxmi 
(P  W.  7),  whom  tho  lower  Court  has, 
I  think,  rightly  disbelieved.  Hussen- 
uddm  (P.  W.  1)  himself  has  not  in  his 
deposition  asserted  his  innocence  and 
tho  other  oral  evidence  adduced  by  him 
relates  merely  to  the  part  taken  by 
Bindi  in  the  institution  of  criminal  pro- 
ceedings and  to  the  fees  paid  lo  pleaders 
by  Hussonuddin  in  connexion  with 
them. 

I  agree  with  the  lower  Court  that 
Hussemuddin  has  failed  to  establish  that 
Kisan  brought  his  complaint  maliciously 
and  without  reasonable  and  probable 
cause,  and  that  his  suit  therefore  had 
to  be  dismissed.  In  view  of  this  find- 
ing I  need  not  consider  the  question 
whether  Bindi,  who  was  not  a  party  to 
the  complaint,  could  be  held  to  have 
joined  with  Kisan  in  instituting  the  cri- 
minal proceedings.  The  appeal  is  dis- 
missed with  costs. 

P.N./H.K,  Appeal  dismissed^ 


i,        A.  I.  R. 


All.  209=44  All.  435. 
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PftlDEAUX,     A.  J,  C. 

Surajmal  and  another  —  Plaintiffs — 
Appellants, 

v 

Rayhunath  and  others—  Defendants — 
Respondents. 

Second  Appeal  No  620  of  1926,  De- 
cided  on  16th  April  1928,  from  a  decree 
of  2nd  Addl.  Dist.  Judge,  Wardha, 
D/.  llth  October  1926,  in  Civil  Appeal 
No.  88  of  1926. 

Civil  P.  C.,  O  6,  R.  17— Appeal  in  name 
of  dead  plaintiff — No  application  to  rectify 
error  for  about  three  months— Case  is  not 
one  of  misdeicription  of  plaintiff  and  Court 
is  justified  in  dismissing  appeal. 

Where  an  appeal  ia  filed  in  tho  name  of  the 
dead  plaintiff  whoa  it  should  have  been  filed 
in  the  name  of  his  legal  representative  and  no 
application  was  road  a  for  about  three  months 
to  got  the  error  rectified,  the  case  cannot  ba 
cnllcd  one  of  a  misdescription  of  the  plaintiff 
and  the  Court  is  justified  in  dismissing  tho 
appeal  10  N.  L.  R.  144  ,  A.  I.  R.  1923  Nag. 
9(5  ,  A  I.  R.  1923  Horn.  452  ,  .4.  I.  R.  1925 
Lah.  411,  not  Appl  ,  A.I  R.  1924  Cal.  74,  Dist.; 
31  Mad.  86,  Kef.  [P  202  C  1] 

7l/.  R   Jlobde — for  Appellants. 
D   N   Khare— for  Respondents 

Judgment. — The  plaintiff  Chandan- 
bcii  sued  the  defendants  for  possession 
of  a  one-anna  malguzari  shore  of  mauza 
Panjra  Gondi.  That  suit  was  dismis- 
sed on  10th  April  1926.  An  appeal  was 
filed  on  16th  June  1926,  in  the  name  of 
the  plaintiff  Chandanbai  who  had,  how- 
ever, died  on  22nd  May  1926  On  24th 
September  1926,  the  pleader  for  the 
respondents  brought  this  fact  to  the 
notice  of  the  lower  appellate  Court,  the 
fact  being  admitted  by  the  pleader  for 
the  appellant  who  stated  that  the  name 
of  Chandanbai  had  been  inserted  in  the 
memorandum  of  appeal  through  an  ac- 
cidental mistake,  the  appeal  really  hav- 
ing been  filed  by  Chandanbai 'a  two  sons. 
It  was  argued  for  the  respondents  that 
the  appeal  being  filed  in  the  name  of  a 
dead  person,  abated.  The  lower  appel- 
late Court,  following  the  case  of  Veerap- 
pan Chetty  v  Tindal  Ponnam  (1)  which 
deals  with  a  suit  against  a  deceased  per- 
son dismissed  the  appeal  with  costs. 

It  is  here  contended  that  the  intention 
was  to  bring  the  appeal  in  the  name  of 
Chandanbai's  heirs  who  gave  a  power-of- 
attorney  to  the  pleader  who  filed  the  ap- 
peal, bub  that  by  ji  clerical  error  the 
""  31  Mad. "86=17' M.  L.  J  551. 
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name  of  the  original  plaintiff  was  en- 
tered as  the  appellants  and  the  present; 
appellants  ask  for  permission  to  correct 
the  misdescription.  Reliance  is  placed 
on  Manjula  v  Shankar  (2)  a  cise  which, 
in  my  opinion,  does  not  apply.  Another 
case  quoted  is  Bakaram  v.  Hiialal  (3) 
a  case  of  a  misdesuription  cf  a  plaintiff. 
In  that  case  the  managers  of  a  temple 
filed  a  suit  when  the  temple  itself  was 
the  real  plaintiff.  It  was  held  that  the 
omission  to  mention  the  temple  in  the 
heading  was  merely  a  mistake  in  the 
description  of  the  plaintiff  ani  that  no 
question  of  limitation  arose  when  that 
description  was  corrected.  It  is  difficult 
to  see  how  the  decision  in  that  case  ap- 
plies to  the  facts  of  the  present  case,  the 
appeal  hero  having  been  brought  in  the 
name  of  a  plaintiff  who  is  dead,  Other 
cases  quoted  are  Saraspiir  Manufactur- 
ing Co.  Ltd.,  v  B.  D  <fe  0.  I.  Ry  Co. 
(4)  and  Nanal  Chand  Mukandi  Lai  v. 
East-Indian  By.  (5).  Those  are  two 
caEes  where  the  agent  of  a  railway  was 
sued  as  such,  while  the  case  was  against 
the  railway  itself.  They  again  do  not 
apply  to  the  circumstances  of  the  pre- 
sent case. 

Another  case  referred  to  by  the 
pleader  for  the  appellants  is  Seodoyal 
Khemka  v.  Joharmull  Manmull  (6). 
But  the  circumstances  there  are  not 
on  all  fours  with  those  of  the  present 
case.  It  is  noteworthy  that  the  power 
signed  by  the  sons  of  Chandibai  to  the 
pleader  dees  Dot  state  under  what  auth- 
ority they  wished  to  file  the  appeal. 
There  is  nothing  to  show  that  they  did 
so  as  the  legal  representatives  of  the  de- 
ceased ;  and  as  the  facts  stand,  the  ap- 
peal was  filed  in  the  name  of  a  dead 
person,  and  further-until  September  19k6, 
no  application  was  made  to  get  the 
error  rectified.  I  do  not  think  that  the 
present  case  can  be  properly  called  one 
of  *  misdesoription  of  the  plaintiff:  there 
is  no  misdescription  at  all,  The  appeal 
was  filed  in  the  name  of  a  dead 
woman  when  it  should  have  been  filed 
in  the  name  of  her  representatives,  and 
it  is  difficult  to  see  what  the  lower  ap- 
pellate Court  could  have  done  under 
these  oircutu stances  except  to  dismiss 
the  appeal  with  coats.  I  am  told  that 
(2j  [1915]  10  N.  L.  B.  144=26  I.  G.  830. 
(9)  A.I.  R.  1923  Nag.  96. 
U)  A.  I.  B.  1923  Bom.  452=47  Bom.  785. 
(5)  A.  I.  B.  1925  Lah.  441=6  Lab.  252. 
(G)  A.  I,  B.  1924  Cal.  74=50  Cal.  549. 


the  sons  have  now  filed  an  appeil  in 
their  own  name,  asking  for  tinxe  under 
S.  5  Lim.  Act,  but  that  is  a  separate  casa 
and  will  be  dealt  with  by  the  original 
Court.  The  result  is  that  this  appeal 
fails  and  is  dismissed  with  costs.  The 
appellants  will  pay  the  respondent's, 
costs. 

P.N./R  K.  Appeal  dismissed* 
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SUBHEDAR,  A.  J.  0. 

Abdul  Eahiman — Defendant  —  Appel- 
lant. 

v. 

Mt.  Shah  Bibi— Plaintiff  —  Respon- 
dent. 

Second  Appeal  No  12-B  of  1929,  Deci- 
ded on  5th  July  1929,  from  decree  of 
Spl.  Aldl  Dist.  Judge,  Akola,  D/-  17th 
October  1928,  in  Civil  Appeal  No.  47  of 

1928, 

Mahomrdan  Law — Divorce —  False  (charge 
of  adultery  against  wife— Conditional  retrac- 
tion is  not  retraction  in  law  and  wife  IB  en- 
titled to  decree. 

A  person  preferred  a  false  charge  of  adultery 
against  his  wife.  Ho  made  a  conditional  re- 
traction in  the  course  of  the  pleadings  in  the 
suit  brought  by  the  wife  for  dissolution  of 
marriage. 

Held  .  that  such  conditional  retraction  was 
no  retraction  in  Uw  and  wife  was  entitled  to  & 
decree  for  dissolution  of  marriago.  41  AIL  278, 
Relied  on.  [V  203  C  Ij 

M.  R.  Pathak — for  Appellant. 

Fida  Hussain — for  Respondent. 

Judgment  —  This  second  appeal  is 
directed  against  the  decree  for  dissolu- 
tion of  plaintiff's  marriage  with  the  de- 
fendant passed  by  the  Subordinate  Judge 
Second  Class  No.  3,  Akola,  in  Civil  Suit 
No.  301  of  1927  and  confirmed  by  the- 
Special  Additional  District  Judge  in  Civil 
Appeal  No  47  of  1928.  Both  the  lower 
Courts  have  concurrently  held  that  the 
defendant  did  prefer  a  false  charge  of  ad- 
ultery on  oath  against  the  plaintiff,  his 
wife,  that  he  did  not  make  retraction  of 
the  same  as  required  by  law  and  that 
therefore  the  plaintiff  was  entitled  to 
have  a  decree  for  dissolution  of  marriage- 
passed  against  the  defendant 

There  is  no  force  in  either  of  the 
grounds  of  appeal.  It  is  abundantly  pro- 
ved by  documentary  evidence  on  record 
that  the  appellant  on  two  occasions  be- 
fore the  District  Magistrate  and  the  Sub- 
Divisional  Magistrate  had  stated  on  oatb 
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that  "her  uncle  Abdul  Rahim  is  having 
immoral  relation  with  her,"  the  plaintiff. 
e  defendant  was  also  subsequently  con- 
victed under  S.  GOO,  I.  P.  0  ,  with  respect 
to  this  defamatory  statement.  The  con- 
ditional retraction  made  by  him  in  the 
com  so  of  the  pleadings  in  the  suit  is  no 
retraction  in  law.  The  plaintiff  was, 
therefore,  rightly  given  a  decree  for  dis- 
solution of  marriage:  Zafar  Hunan  v. 
rjmmatur-  Rahman  (l).  Tho  second  ap- 
peal fails  and  is  dismissed  with  costs. 
Pleader's  fee  Kg.  50. 


P.N/.n.K. 


Appeal  dismissed. 


J.  78. 


A]].~278=4'J  T7C~  25b^l 


A  1.  R.  1929  Ncgpur  263 

MACNAIB,  A.  J.  G. 

Rainnarayan  Marwadi  —  Plaintiff — 
Appellant 

v. 

Ulanda  and  others — Defendants — Res- 
pondents. 

First  Appeal  No  30-B  of  1928,  Decided 
on  3rd  December  1928,  from  decree  of 
First  Class  Sab-Judge,  Morsi,  D/-  10th 
December  1927. 

(a)  Civil  P.  C.,  O.    34,  R.  3   .  (2)     Proviso— 
Judgment-debtor  not  paying  decretal  amount 
in  March    1927  on  date  fixed  for  its  payment 
but  submitting  statement     in  July  1927  to  ex- 
tend time  on  ground  of  bad    harvest —  State- 
ment held  lo  be  attempt  to    show  good  cause 
for  non-payment  and  Court     should  consider 
its  truth  and  sufficiency. 

A  judgment- deb  tor  did  not  pay  fcho  decretal 
amount  on  lObh  March  1927,  the  date  fixed  for 
its  payment  in  a  preliminary  decree  for  fore- 
closure but  submitted  a  statement  in  July  1027 
for  flxtonsion-of  time  referring  to  bad  harvest 
in  the  pravioua  years, 

Held:  that  though  the  statement  wan  a  bela- 
ted ono  and  referred  primarily  to  the  difficulty 
in  raising  money  in  July  19*27  it  could  ba  con- 
sidered an  attempt  to  show  th^t  good  cause 
existed  for  non- payment  prior  to  10th  March 
and  the  Court  should  consider  the  truth  and 
the  sufficiency  of  such  statement:  A.  I.  R 
1923  P.  C.  137,  Dist.  [P  264  0  1] 

(b)  Civil  P.  C,,  O.  34,  R.    3    (2)     Proviso- 
Fact  that  decretal  amount  is    large  and    pay- 
ment is  made  within  few    months  from    date 
fixed  for  payment  is  not  good  cause. 

Extension  cannot  bo  granted  unless  good 
cause  is  shown  and  tha  facts  that  the  decretal 
amount  ia  largo  and  that  payment  is  made 
within  a  few  months  from  the  time  fixed  for 
payment  do  not  by  themselves  constitute  good 
cause:  A.  I.  R.  1928  P.O.  137,  Rel.  on.  2  C.  P. 
L.  R.  29,  no*  Foll.\  10  N.  L.  R.  150,  Ref. 

[P2G4C1] 


W.  B.  Pendharkar  —  for   Appellant. 

O.  L  Subhedar — for  Respondents. 

Judgment. — The  faota  which  I  have 
to  consider  are  these:  A  preliminary  de- 
cree for  foreclosure  was  passed  by  which 
the  defendants  were  directed  to  pay  over 
Kg.  7,000  to  the  plaintiff  on  or  before  13th 
February  1927.  An  appeal  wag  decided 
on  5fch  February  1927,  and  the  decretal 
amount  was  reduced  .considerably.  Mr. 
Subhodar  for  defendant  3  asked  that  the 
date  for  payment  should  be  extended  and 
on  10th  February  1927,  the  date  fixed  for 
payment  wag  changed  from  13th  February 
192G  to  lObh  March  1927.  It  m^y  be 
conceded  th.it  ag  the  fixation  of  the  date 
for  payment  was  not  discussed  when  de- 
fendant 3  was  present  in  person,  Mr. 
Subhedar  was  unable  to  press  for  a  longer 
date,  but  the  fixation  of  a  date  one  month 
ahead  should  have  impressed  upon 
defendant  3  the  necessity  for  prompt  pay- 
ment. The  payment  was  not  made  be- 
fore the  due  date  and  an  application  for 
final  decree  was  made  on  22nd  March 
1927.  The  case  was  adjourned  for  hear- 
ing twice  for  want  of  time.  Then  on 
25th  June  1927,  defendant  3  tendered 
Kg.  2,500  in  part  payment  and  prayed  for 
time  till  the  next  harvest  to  pay  the 
balance.  The  plaintid"  refused  to  accept 
part  payment  and  defendant  3  was 
directed  to  deposit  the  amount  in  Courb 
and  submit  in  writing  his  grounds  for 
extension  of  time.  The  case  was  ad- 
journed till  16th  July  1927.  Defen- 
dant 3  submitted  his  statement  and  on 
16th  July  1927,  he  was  ready  to  pay  tha 
decretal  amount.  He  had,  however,  not 
brought  any  amount  as  interest  by  way 
of  compensation  or  as  costs  to  be  paid  to 
the  plaintiff.  The  plaintiff  again  refused 
to  receive  the  amount.  Statements  were 
taken  and  on  19th  November  1927,  tha 
Judge  held  that  an  extension  of  time 
should  be  granted  on  condition  that  some 
interest  was  paid.  Interest  was  paid  and 
the  Judge  pissed  a  final  decree  to  the 
effect  that  the  mortgage-debt  had  .been 
satisfied. 

In  appeal  it  is  urged  that  as  the  judg- 
ment-debtors did  not  show  sufficient 
ouuso  for  their  failure  to  pay  the  amount 
within  the  time  fixed,  the  lower  Court 
could  not  legally  extend  the  time.  Now, 
the  reasons  given  by  the  lower  Court  are: 
(1)  that  it  was  not  a  small  amount  that 
the  defendant  had  to  pay  and  (2). that 
payment  had  been  made  after  a  small 
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delay  of  four  months,  It  appears  to 
have  followed  the  dictum  in  Oovinda  v. 
Gangaram  (l)  that 

"where  a  few  days  after  the  fixed  time  the 
mortgagor  pays  down  the  whole  of  the  mort- 
gage-money he  should  not  forfeit  hia  estate." 

This diotnrn  is  quoted  with  apparent 
approval  in  Balkishan  v.  Atmaram  (2) 
but  this  judgment  contains  a  statement) 
on  p.  157  that  the  Court  has  to  be  satis- 
fied that  there  is  gcod  cause  for  extend- 
ing time  and  that  this  good  cause  is  not  to 
be  assumed  either  from  non-payment  or 
delayed  payment.  The  judgment  of  the 
Privy  Council  in  Motilal  v.  Ujiar  Singh 
(3)  makes  it  clear  that  an  extension  can- 
not be  granted  unless  good  cause  is  shown 
The  facts  that  the  amount  is  large  and 
that  payment  has  been  made  within  a  few 
months  do  not,  by  themselves,  constitute 
good  cause  The  first  Court,  then  had  no 
material  before  it  to  use  the  discretion  to 
enlarge  the  time  fixed.  The  decree  passed 
must,  therefore,  be  set  aside 

But  the  facts  of  this  case  differ  from 
those  considered  in  Motilal  v.  Ujtar 
Siinjk  (3)  In  that  ca.se  their  Lordships 
of  the  Privy  Council  had  before  them  a 
definite  finding  that  there  was  no  good 
cause  for  extension  In  tho  present  case 
defendant  3  asked  for  extension  by  a  state- 
meat  referring  to  the  bad  harvest  during 
the  previous  year  and  other  matters  This 
statement  is  belated  and  appears  to  refer 
primarily  to  a  difficulty  in  raising  the 
money  in  July  1927,  but  it  can  be  consi- 
dered an  attempt  to  show  that  good  cause 
existed  for  non-payment  prior  to  10th 
March  1927  The  truth  of  the  statement 
aad  its  sufficiency,  if  true,  has  not  been 
considered  by  the  first  Court.  I,  therefore, 
direct  the  first  Court  to  consider  the  rea- 
sons given  by  defendant  3  and  to  come  to 
the  conclusion  whether  ho  had  good 
cause  for  the  delay  in  making  the  pay- 
ment. Costs  of  this  appeal  will  he  costs 
in  the  suit. 


P.N  /R  K 


Case  remanded. 


(1)  [3889]  20.  P.  L.  R.  29. 

(2)  [1914]  10  N.  L.  R,  150=26  I.  C.  701. 

(3)  A.  I.  R.  1928  P.  Oa  137=55  Gal,  821=55  I. 
A.  207  (P.C  ), 
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SUBHEDAR,  A.  J.  C. 

Sam  pat — Appellant. 

v. 
Kisan — Respondent. 

Second  Appeal  No.  346-B  of  1927, 
Decided  on  20th  March  1929,  from  judg- 
ment of  Addl.  Dist  Judge,  Akola,  D/- 
27th  October  1926,  in  Civil  Appeal  No. 
32  of  1927. 

(a)  Civil  P.  C.,    S.   96—  Objection    againit 
award    decided — No    appeal  liei    againit  de- 
cree in  accord  with  termi  of  award. 

No  appeal  lies  against  the  decree  which 
is  in  accord  with  the  terms  of  the  award 
and  particularly  when  the  trial  Court 
entertained  and  decided  all  the  objections 
preferred  against  the  validity  of  the  award  . 
IB  AIL  422  (F  £.)  ;  A.  I.  R.  1921  J3uw.  32  and 
29  Gal.  1G7  (P.  C.),  Rfl.  on,.  [P  265  C  1] 

(b)  Civil  P.  C.,  Sch.  2,  Para.  10— Para.  10 
contemplates     writing    of    evidence — But    it 
is  not  obligatory. 

Paragraph  10* undoubtedly  contemplates  tha 
possibility  of  the  depositions  of  witnesses  be- 
ing reduced  to  writing  by  the  arbitrators  but 
does  not  oblige  them  to  koop  such  a  record. 

[P  265  G  2] 

W.  D.  Pendharkar — for  Appellant. 

Judgment  — The  plaintiff's  suib  wag 
for  recovery  of  Ks  40  as  damages  for 
the  breach  of  oonbracfc  of  marriage.  De- 
fendant 1  was  fco  have  been  married  to 
the  plaintilf.  Defendant  2  is  her  hi  other 
and  defendant  3  a  mere  stranger  but  is 
alleged  to  have  contributed  to  the 
breach  Defendants  1  and  3  denied 
knowledge  of  the  contract  hut  defendant 
2  admitted  its  existence  but  pleaded 
breach  on  the  part  of  the  plaintiff. 

The  pleadings  led  to  the  framing  of  the 
following  issues  for  trial  : 

1.  Had  tho  plaintiff  agreed  to  give  a  field  to 
defendant    1  before  the    performance  of    mar- 
riage ? 

2,  Who  is  responsible    for  the  breach    of  the 
contract  of  marriage  ? 

3.  Whether  plaintiff  incurred  actual    dama- 
ges on    account  of  the    broach    of  contract,    if 
so,  to  what  extent  ? 

4,  What    amount   of    damages,    if    any,    ia 
plaintiff   entitled    to  recover   from  tho    defen- 
dants ? 

Before,  however,  the  evidence  was  re- 
corded the  matter  in  dispute  was  refer- 
red by  the  parties  to  the  arbitration  of 
certain  panohas  who  submitted  their 
award  on  7th  December  1926.  But  as 
award  gave  no  findings  on  issues  2,  3  and 
4,  it  was  remitted  to  the  panchas  for  pro- 
per disposal  with  directions  that,  if  they 
thought  it  necessary  parties  or  witnesses 
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may  bo  further  examined.  The  award 
was  duly  completed  and  again  filed  in 
'Court  un  20th  December  1926  and  de- 
fendant 2  filed  certain  objections  to  the 
3cimo,  His  principal  ground  of  attack 
against  the  validity  of  the  award  was  that 
he  or  his  witnesses  were  not  further  ex- 
amined by  the  arbitrators  after  tho  award 
was  returned  to  them.  It  was,  however, 
admitted  that  he  and  his  witnesses  were 
already  examined  before  the  award  was 
first  drawn  up. 

The  trial  Court  found  no  substance  in 
this  objection  and  passed  a  decree  in 
terms  of  the  award  directing  defendant  2 
to  p*>  to  the  plaintiff  Ra  141  as  dama- 
ges The  Court  further  ordered  defen- 
dant 2  to  pay  the  costs  of  the  plaintiff. 
Against  this  deoree  all  three  defendants 
appealed  though  no  decree  was  passed 
against  defendants  1  and  3  The  lower 
appellate  Court  held  that  no  appeal  lay 
against  the  decree  and  assuming  that  it 
did  lie,  it  held  that  no  irrogulariby  of 
procedure  adopted  by  the  arbitrators  was 
pointed  out  to  justify  the  upsetting  of 
the  award.  The  first  appe.il  was  accord- 
ingly dismissed  and  ag^iin  all  tho  defen- 
dants have  preferred  this  second  appeal. 

It  was  urged  by  the  appellant's  learned 
pleader  that  tho  lower  app6lL\to  Court 
was  wrong  in  holding  that  no  first  ap- 
peal lay  to  that  Court.  But  in  view  of 
the  principle  laid  down  in  Ibrahim  Ail 
v.  Mohsin  Ah  (l),  Itaujibhai  v.  Dahya- 
bhai  (2)  and  Gulam  Khan  v  Muhammad 
Husain  (3),  it  is  clear  that  no  appeal  lay 
against  the  first  Court's  decree  which 
was  in  accord  with  the  terms  oE  the 
award  and  particularly  when  the  trial 
Court  did  entertain  and  decide  all  the 
objections  preferred  by  the  appellants 
against  the  validity  of  the  award. 

It  was  also  contended  that  because  the 
arbitrators  did  not  make  any  notes  of  the 
statements  of  tho  parties  or  take  down 
the  depositions  of  the  witnesses  examined 
by  them  their  proceedings  were  void  but 
uo  authority  has  been  shown  to  me  in 
support  of  this  contention.  Para.  10, 
Sen  2,  Civil  P.  0  ,  only  says  that  the 

•award  is  to  be  filed  in  Court  : 

"together  with    any  depositions    and  docu- 
ments which  have  boon  taken  and  proved" 
before  the  arbitrators   and  it  was    sug- 
UJ  [18901  18  All,    4~2J=(13'J3;    A.   W.  N,  137 
(F.B.). 

(2)  A.  I.  R.  1921  Bom.   32=45  Bom.   B32. 

(3)  [19021  29   Gal.  167=29   I.  A.    51=8  Sar. 

154  (P.O.). 


gested    that    this    paragraph    postulates 
that    depositions    of    witnesses  must    be 
reduced  to  writing.     I  do  not  think    this 
suggession    is  sound.     The  paragraph   in 
question    undoubtedly  contemplates    the 
possibility  of  tho  depositions  of    witnea 
ses  being  reduced  to  writing  by  the  arbi 
trators  but  does  not  oblige  them  to  keep 
sucb  a    record.     The  appeal  fails  and    ie 
dismissed  with  all  costs 

r.N./R.K.  Appeal  dismissed. 
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MACNAIR,  OFFG  .  I.  C.  AND 
JACKSON,  A.  J.  C. 

Commr.  of  Income-tax,   Nagpur — Appli- 
cant. 

v. 
S.  M.  Chitnavis—  Non- Applicant 

Misc  Petn.  No  15  of  1929,  Decided 
on  1st  August  1929,  for  leave  to  appeal 
to  Privy  Council  from  tho  decision  of 
this  Court  reported  in  A  I.  R.  1929 
Nag.  50 

(a)  Income  tax  Act,    S  66  A  (2)— When  the 
matter  referred  to  comes  before  civil  Court, 
Commissioner  IB  a  party. 

The  Acb  in  providing  that  oho  Commis- 
sioner in  proper  cases  should  make  references 
to  th'3  civil  Court,  merely  provides  a  conve- 
nient procedure  for  obtaining  the  decision  of 
tho  Court  with  regard  to  the  matter  in  dis- 
pute and  so  when  tho  matter  comas  before  the 
civil  Court  the  Commissioner  is  a  party  A.  I. 
R,  192H  P.  C.  1,  Rel.  on.  [P  ^>G  C  1] 

(b)  Civil  P,  C.,  S.  110— Question  to    decide 
when    debt     becomes    bad — Case     is   "other- 
wise" fit. 

Tho  question  whether  au  assosseo  has  an 
abboluto  option  to  decide  m  what  year  a  debt 
duo  to  him  or  any  of  that  debt  is  to  be  treated 
as  irrecoverable  and  therefore  to  affect  an 
amount  of  profits  received  in  that  year  is  of 
great  public  importance  and  tho  case  is 
"otherwise11  fit  for  appual  to  the  Privy  Coun- 
cil A.  I.  R.  1927  P.  C.  242  and  iU  All.  227 
(P.C.),  Rff.  [P  2G6  C  1,  2] 

D   N.  Choudhn — for  Applicant. 
M.  -ft.  Bobde — for  Non-Applicant. 

Order. —  The  Commissioner  of  In- 
come-tax aska  for  leave  to  appeal  to  His 
Majesty  in  Council  under  the  provisions 
of  S.  6G-A  (fi),  Income-tax  Aqfc,  11  of 
1922,  against  the  final  order  of  this 
Court  passed  on  a  reference  under  8.  66 
(2)  of  the  Act.  The  respondent  raises  a 
preliminary  ob]ection  that  S.  66- A  does 
not  authorize  an  appeal  by  the  Commis- 
sioner of  Income-tax  to  the  Privy  Coun-  " 
nil.  His  ground  is  that  the  Commissioner 
of  Income-tax  cannot  he  considered  a 
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party  as  he  exercises  the  functions  of  a 
Court  in  making  a  reference  to  the  civil 
Court.  We  hold  that  the  Income-tax 
Act,  in  providing  that  the  Commissioner 
in  proper  cases  should  make  reference  to 
the  Court,  merely  provides  a  convenient 
procedure  for  obtaining  the  decision  of 

Court  with  regard  to  the  mutter  in  dis- 
pute, When  the  matter  comes  before 
the  civil  Court  the  Commissioner  of  In- 
come-tax is  a  party  A  Collector  also 
can  make  a  reference  under  the  Lind 
Acquisition  Acb,  and  it  has  never  been 
doubted  that  the  Collector  is  a  party  in 
the  proceedings  of  a  civil  Court.  The 
practice  of  the  Privy  Council  is  sufficient 
to  remove  any  doubt  on  this  point.  In 
appeals  by  the  assessee  the  Commissioner 
of  Income-tax  is  treated  as  respondent 
and  in  Commissioner  of  Income-tax  v. 
Western  Indian  Turf  Club,  Ltd.  (l) 
the  Commissioner  ot  Income-tax  was 
considered  to  be  the  appellant. 

In  Delhi  Cloth  and  General  Mills  Co. 
Ltd  v.  Income-tax  Commissioner ,  Delhi 
(2),  it  was  held  that  the  provisions  of 
S.  G6  A,  Income-tax  Act,  exclude  from 
any  right  of  appeal  cases  which  fall 
within  the  requirements  of  S.  110  of  the 
Code  and  are  operative  to  confine  that 
right  to  cases  which  are  certified  to  be 
otherwise  fit  for  appeal  to  His  Majesty 
in  Council.  We  have,  therefore,  to  de- 
cide whether  this  case  is  "otherwise"  lit 
for  appeal  to  His  Majesty  in  Council. 
Their  Lordships  of  the  Privy  Council  in 
Banarsi  Prasad  v.  Kaski  Krishna 
Narain  (3),  have  stated  that  the  provi- 
sion authorizing  a  High  Court  to  certify 
that  the  case  is  fit  for  appeal  "other- 
wise" is  clearly  intended  to  meet  special 
cases:  such,  for  example,  as  those  in 
which  the  point  in  dispute  is  not  measu- 
rable by  money,  though  it  may  be  of 
great  public  or  private  importance.  The 
applicant  urges  that  the  point  in  dispute 
is  of  great  public  importance. 

The  point  which  is  in  dispute  is  briefly 
this.  Has  an  assessee  an  absolute  op- 
lion  to  decide  in  what  year  a  debt  duo  to 
lira  or  any  part  of  that  debt  is  to  be 
ireated  as  irrecoverable  and  therefore  to 
iffect  the  amount  of  profits  received  in 
ihat^year?  It  cannot,  we  think,  be  de- 
~~(1)  A.  1.  B.  192  8  P.  C.  1=52  Bom,  123=55 
I.  A.  14  (P.O.).  - 

(2)  A.  1.  B.  1927  P.  G.   242=9   Lah,    284=54 
I,  A.  421  (P.C.). 

(3)  [1901]  23  All.  227=28  I, A,  11=7  Sar,  825 


nied  that  this  point  ia  of  great  public 
importance.  Every  trader  or  money 
lender  contracts  bad  debts.  If  he  ,is 
aware  that  he  has  an  absolute  option  to 
abstain  from  writing  off  these  debts  in  a- 
year  when  such  abstention  will  not 
greatly  increase  his  tax,  he  will  fre- 
quently or  even  generally  utilize  that-op- 
tion  in  order  to  save  income-tax.  A 
petty  trader,  whose  income  but  for  this 
device  would  in  many  years  exceed  the- 
taxable  minimum,  can  write  off  in  a  con- 
siderable proportion  of  these  years  jusb 
enough  of  a  bad  debt  to  bring  his  income 
below  the  minimum.  As  apsssseo  with  a, 
considerably  larger  income  can  write  off 
]ust  sufficient  to  reduce  the  rate  of  as- 
sessment in  years  in  which,  if  he  has  aot 
full  option  to  choose  the  time  of  writing 
off,  his  income  would  bo  slightly  abovo 
the  maximum  for  which  a  certain  rate  is 
taken.  A  still  wealthier  trader  or  money 
lender  can  utilize  tho  option  in  order  to 
escape  super-tax,  refraining  from  writing 
oft  bad  debts  in  years  when  his  incomo 
is  below  the  super-tax  limit.  The  exis- 
tence of  this  option  then  whon  it  becomes 
known  will  have  a  very  considerable 
effect  on  the  receipts  of  Government  from 
income-tax. 

The  sum  in  dispute  in  this  case  is 
stated  to  be  about  Rs.  1,000,  but  the- 
sums  affected  in  individual  cases  by  exer- 
cise of  the  option,  will  in  most  cases  bo> 
even  smaller.  In  the  present  case  the 
point  in  dispute  was  referred  to  a  Full 
Beach.  We  do  not  consider  it  likely 
that  a  case  more  suitable  for  certification 
will  come  before  this  Court  in  the  near 
future.  The  counsel  for  the  non-appli- 
canb  did  not  urge  that  the  grant  of  tho 
certificate  when  the  sum  in  dispute  was- 
so  small  would  involve  great  hardship 
on  his  client,  and  we  do  not  think  that 
the  grant  does  involve  undue  hardship 
The  amount  placed  in  jeopardy  by  the 
grant  is  a  small  fraction  of  the  income 
of  the  non-applicant  for  a  single  year, 
and  the  non  applicant  will  not  be> 
saddled  with  the  costs  of  tho  applicant  in* 
appeal  unless  their  Lordships  of  tho. 
Privy  Council  consider  that  this  is  just. 
We  therefore  certify  that  the  case  is  fit 
for  appeal  on  the  ground  that  the  point 
in  dispute  is  of  grout  public  importance. 
Costs  incurred  in  this  Court  will  be.1 
borne  as  incur  red. 

P.N./BK.  Application  granted* 
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*— Plaintifl— Appellant. 

v. 

Bahrain  and  others  —  Defendants — 
Respondents. 

Second  Appeal  No.  419-B  of  1927, 
Decided  on  29Lh  July  1929,  from  dosiee 
of  Add].  Disl.  Judge,  Kharngsion,  D/- 
3*th  September  1927,  in  Civil  Appeal 
No.  96  of  1925, 

(a)  Evidence  Act,  S.  95  —  Transfer  by 
mortgagee  of  mortgaged  property — No  men- 
tion in  deed  that  only  mortgage  righla  were 
intended  to  be  Bold- Presumption  is  that 
whole  properly  is  cold— If  absence  of  as- 
sertion of  absolute  ownership  in  the  deed 
makes  it  possible  to  hold  that  only  mort- 
gagee's rights  were  sold,  there  is  latent 
ambiguity  and  evidence  can  be  given  to 
remove  it— Limitation  Act,  Art.  134. 

Where  a  inoitgagco  transferred  the  moit- 
gnged  property  and  thnre  was  no  mention  in 
tho  deed  that  only  morLgape  rights  were  in- 
tended, to  ba  trausToried  Iho  mare  fact  that  ib 
is  mentioned  in  the  doid  that  tho  property 
stood  in  tho  khata  of  tho  mortgagor  and  that 
there  is  an  indemnity  clause  -cannou  justify 
tho  contention  that  only  mortgage  rights  \\ero 
intended  ,  and  if  the  absence  of  any  assertion 
in  the  dued  of  absolute  ownership  on  the  part 
of  tho  vendor  mortgages  makes  it  possiblo  to 
hold  that  mortgagee's  rights  were  sold,  there 
is  a  Intent  ambiguity  to  remove  which  evi- 
dence can  be  given  ,  14  M.  I.  A.  1  (P.C  ), 
Bel.  on.  [P  Ml  0  2] 

=fr  (b)  Limitation  Act,  Art.  134— Scope, 

Good  faith  is  immaterial  and  Art  134  ap- 
plies oven  if  the  transferee  knows  that  the 
trunsferror  was  only  a  mortgagee  .  A.  I  R. 
192J  J)rw.  234  ;  40  Mad.  74)  and  A.  I.  R.  105G 
Mad.  81,  Full.  [P  ^68  C  1] 

(c)  Limitation  Act,  Art.   134—  Scope. 

Article  134  applies  even  to  transfers  by 
trustees  and  mortgagees  and  there  is  no  dis- 
tinction between  transfers  by  those  two  clas- 
ses; A.  I.  R.  102u  Mad.  El,  ltd.  on.  [P  268  G  1] 

G.S.  Brahmarakshas  and  M.R.  Pathak 
—  for  Appellant. 

M  V  Abhyaukar  and  S  A.  Ghadgay 
— for  Respondents 

Judgment. — This  appeal  arises  from 
a  suib  for  redemption  of  a  usufructuary 
mortgage.  After  the  death  of  the  mort- 
gagee his  son  sold  the  property  mortgaged 
in  1907  The  suit  for  redemption  having 
been  brought  more  trian  12  years  after 
the  transfer  has  been  held  to  bo  time- 
barred  under  Art  134,  Son.  1,  to  the  Limi- 
tation Act  It  is  urged,  in  the  first  place, 
that  the  sale  was  merely  of  the  mort- 
gagee's rights  and  not  an  absolute  sale  of 
the  property  and  that  tho  finding  of  both 
the  lower  Courts  that  it  was  an  absolute 
gale  is  based  on  an  inadmissible  oral 


evidence  as  to  the  intention  of  the  parties 
There  is  no  mention  of  mortgage  rights 
in  the  deed  and  prima  facie  it  purports 
to  bo  a  sale  of  the  propoity  and  not  of 
those  rights.  The  fact  that  ib  is  men- 
tioned in  the  deed  that  the  fields  com- 
prised in  the  property  stood  in  the  khata 
of  Baliram  Kunbi,  the  original  mortgagor, 
and  tho  fact  that  there  is  an  indemnity 
clause  cannot  provo  that  mortgage  rights 
only  were  transferred.  If  ib  can  be  held 
that  tho  absence  of  any  assertion  in  the 
deed  of  absolute  ownership  on  the  part 
of  the  vendor  makes  it  possible  to  hold 
that  only  the  mortgageea'a  rights  were 
sold,  a  view  which  appears  to  have  been 
taken  by  tho  Privy  Council  in  Radanath 
Doss  v  Gisborue  &  Co.  (1),  then,  there  is 
a  hifcenfc  ambiguity  to  remove  which 
evidence  can  ho  given. 

For  the  appellant  it  is  argued  that  the 
fact  that  no  enquiry  into  the  titlo  of  the 
vendor  was  made  by  tho  purchasers  is 
evidence  that  only  the  mortgage  rights 
were  transferred  This  argument  is 
baaed  on  Miitliaya  Chetti  v.  Eandkappa 
Chetti  (2)  in  which  at  p  438  it  is  said  : 

"If,  for  instance,  it  should  appear  that  the 
purchaser  refrained  from  calling  for  and 
examining  the  title-dpoda  and  from  examining 
the  rogistor  of  assurances,  or  from  enquiry  as 
to  who  \\as  in  possession  of  the  property,  or 
otherwise  abstained  from  means  available  to 
him  of  ascertaining  tho  title  or  that  he  in 
fact  inspected  tho  mortgage  document  under 
which  the  vendor  claimed  tho  property,  thero 
would  be  evidence  upon  which  the  Court 
might  hold  that  the  parties  did  not  intend  to 
transfer  an  absolute  property  but  such  in- 
terest only  as  was  vested  in  tho  transferor,  or 
possibly  that  tbe  mortgagee  intended  to  com- 
mit a  fraud  upon  tho  mortgagor  and  that  the- 
traiiHfereo  was  accessory  thereto  01  did  not 
act  in  good  faith." 

It  will  be  seen  that  this  decision  does 
not  lay  it  clown  as  a  necessary  deduction 
from  the  fact  that  no  enquiry  was  mador 
that  only  mortgage  rights  were  intended 
to  be  transferred  ;  and  the  oral  evidence- 
makes  it  clear  that  in  the  present  case- 
that  was  not  the  intention,  a  point  or* 
which  there  are  concurrent  findings  by 
both  the  lower  Courts. 

As  to  the  other  possible  inference- 
suggested  in  the  Madras  decision,  it  ap- 
pears to  me  immaterial  whether  the  pur- 
chasers  acted  in  good  faith  or  not.  The1 
words  "in  good  faith"  occurred  in  the 
pro^sioj^of Jhe^unj^BtiojTLAots  of  1659 
"TTTIlBTO]  14  M.  f.  A.  1=15  W.  R.  24=2 

Suther  397=2  Sar.  C36  (P.O.). 
(2)  [1918]  34  M.  L.  J.  431==7   M,  L.  W.  482=* 
45  I.  0.  97B=(191B)  M.  W.  N.  984. 
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and  1871,  whioh  correspond  bo  Art.  134 
of  the  present  Aob.  They  have,  however, 
been  omitted  in  bhe  Acts  of  1877  and 
1908,  and  their  omission  cannot  be  with- 
out significance,  It  has  been  held  in 
Keshav  Raghunath  v.  Oafurkhan  (3), 
Baluswamy  Ayyar  v.  Venkataswamy 
Naicken  (4),  and  Rukku  Shetti  v.  Rama- 
handraya  (5),  that  good  faith  is  im- 
material and  that  Art.  134,  applies,  even 
if  the  transferee  knew  that  the  transferrer 
was  only  a  mortgagee.  Art.  134  applies 
to  transfers  by  trustees  and  mortgagees, 
and  in  Rusfcomji's  Law  of  Limitation  a 
distinction  is  suggested  between  transfers 
by  these  two  classes.  That  distinction 
has  been  rejected  in  Rukku  Shetti  v. 
Ramchandraya  (5),  and  it  is  difficult  to 
see  how  it  can  be  drawn,  in  face  of  the 
clear  wording  of  the  Article,  which  leaves 
no  room  for  any  such  distinction. 

Prima  facie  bhen  bhe  suit  was  time- 
barred,  but  the  plaintiff-appellant  relies 
on  the  fact,  that  he  has  brought  his  suit 
within  three  years  of  his  attaining  majo- 
rity, in  order  to  save  limitation.  The 
lower  Courts  have,  however,  held  that 
S.  7,  Lim.  Act,  applies  ;  firstly  because 
time  began  to  run  in  the  lifetime  of  the 
plaintiff's  father,  who  was  the  manager 
of  the  joint  family,  and,  secondly,  because 
the  plaintiff's  elder  brother  did  nob  sue 
-for  redemption  within  three  years  of 
attaining  majority  :  he  also  is  held  to 
have  been  the  manager  of  the  family  It 
has  been  argued  that  the  inaction  of  bhe 
elder  brother  does  not  affect  the  plain- 
tiff's right  to  sue.  Reliance  is  placed  in 
the  decision  in  Shampun  v.  Ram- 
Chandra  (A.  I.  R.  1925  Nagpur  385)  and 
the  Privy  Council  decision  in  Jairahir 
Singh  v.  Udai  Parkash  (6)  In  the  first 
of  these  cases  the  decision  appears  to  me 
to  have  turned  on  the  fact  that  the  elder 
brother  was  nob  necessarily  and  had  not 
been  proved  to  be  the  manager  of  the 
family  ;  and  in  the  second  also  the  elder 
brother  does  not  appear  to  have  been  the 
manager  In  cases  in  which  bhe  elder 
brother  was  the  manager  of  the  family 
Hati  Ram  v.  Niadar  (7),  and  Bupu 

(3)  A.  I.  R.  1922  Bom.  234=40  Bom.  903. 

(4)  [1917]  40  Mad.  745=40   I.  C.  531=32    M. 
L.  T.  24. 

(5)  A.  I.  R.  1926  Mad.  81=49  Mad.  29. 

(Gj  A.  I.  R.  1926  P.  C.  16=48  All,  152=53  I. 

A.  36  (P.G.)- 
47)  [1919]  41  All.  435=49  1.  C.  990=17  A,  L. 

J.  649. 


Tatya  v.  Bala  Ravji  (8),  a  suit  barred 
as  against  him  has  been  held  barred  as 
against  the  younger  brother.  Moreover, 
no  argument  has  been  addressed 
to  me  to  show  that  the  inaction  of 
the  plaintiff's  father  does  not  lead  to 
the  plaintiff's  suit  being  barred  He 
clearly  was  in  a  position  to  bind  the 
plaintiff,  and  time  began  to  run  against 
him  from  the  date  of  the  transfer  I 
agree  with  the  finding  of  the  lower 
Courts  that  the  suit  is  barred  The  ap- 
peal is  dismissed  with  costs 

P.N  /R  K  Appeal  dismissed. 

(8)  A.  I.  R.~1921  Bom.  2c39=45  Bom.  4467  ~ 
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FlNDI.AY,    J     C. 

Jagannathpuri — Appellant 

v. 
Nathoo  and   others — Respondents 

First  Appeal  No.  28  of  1927,  Decided 
on  16th  March  1928,  against  decree  of 
1st  Sub-Jurlge,  1st  Class,  Nagpur,  D/- 
2nd  February  1927  in  Civil  Suit  No.  29 
of  1925 

#  (a)  Civil  P.  C,,  S.  149  —  Only  applica- 
tion under  O.  33  filed — S.  149  has  no  ap- 
plication, 

Where  no  suib  is  instituted  but  only  an 
application  under  0  33  for  leave  bo  BUG  as  a 
pauper  19  made,  S.  140  has  no  application  to 
validate  subsequent  payment  of  court-fees  . 
38  Bom  41,  Rcf,  [P  2GO  G  1] 

(b)  Limitation  Act,  S.  14  —  Application 
for  leave  to  sue  as  a  pauper  dismissed  — 
Application  made  in  bad  faith — Payment  of 
court-fees  after  dismissal  cannot  operate 
retrospectively  for  purposes  of  limitation, 

Whoro  an  application  for  leave  to  sue  as  a 
pauper  has  been  disposed  of  and  dismissed 
and  whore,  moreover,  it  has  been  found  that 
the  application  was  made  in  bad  faith,  any 
payment  of  court-foes  made  thereafter  can- 
not operate  retrospectively  fou  the  purposes 
of  calculation  of  limitation  2  All.  241  (P.O.), 
Uwt.  ,  20  Bom  509  ,  24  Gal  889,  Rcl.  on. 

[P  269  C  2] 

D  W.  Kathaley  and  T.  Hiralal— for 
Appellant. 

W.  R.  Puranik  and  M.  R.  Bobde— 
for  Respondents.  .. 

Judgment. — The  facts  of  this  case  are 
sufficiently  clear  from  the  judgment  of  the 
lower  Court.  The  only  question  with 
which  I  am  concerned  is  whether  tha  pay- 
ment of  court-fees  by  the  present  plaintiff- 
appellant  on  1st  October  1924  has  re- 
trospective effect,  or  whether  the  suit 
should  be  deemed  to  have  been  instituted 
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on  the  actual  data  of  paymeut  of  court- 
fees.  The  plaintiff-appellant's  conten- 
tion is  that  he  is  entitled  to  exclusion 
of  time  from  18th  June  1923  to  1st 
October  1924,  which  time  is  said  to 
have  been  spent  in  proceedings  in  the 
Court  of  the  Second  Subordinate  Judge 
first  class,  taken  with  a  view  to  being 
allowed  to  sue  as  a  pauper  The  said 
application  for  leave  to  sue  as  a  pauper 
wls  dismissed  by  the  Court  in  question 
on  22nd  February  1924,  but  thereafter 
tbe  applicant  asked  the  Court  to  keep 
the  case  pond  ing  as  he  intended  apply- 
ing for  revision  to  this  Court  against  the 
dismissal  of  the  application.  Mean- 
while, the  application  was  dismissed 
and  the  Court  gave  time  until  1st  Octo- 
ber 1924  for  payment  of  court-fees 
There  can  be  no  question  in  the  present 
case  but  that  the  applicant  was  able  to 
pay  court-fees  and  that  his  application 
to  sue  as  a  pauper  was  one  made  in  bad 
faith 

An  argument  has  been  addressed  to 
me  in  this  Court  to  the  effect  that  the 
provisions  of  S.  149,  Civil  P  C.,  apply 
to  the  cn.se  It  is  urged  that  the  pay- 
ment of  court-fees  made  on  1st  October 
1924,  in  effect,  validated  the  original 
application  for  leave  to  sue  as  a  pauper 
and  the  decision  in  Achut  Bamachandra 
v.  Nagappa  Bab  Balgaya  (1)  has  been 
referred  to  in  this  connexion  I  am 
wholly  unable  to  accept  the  view 
that  S.  U9,  Civil  P.  C  ,  has  any  ap- 
plication to  the  facts  of  the  present 
case  No  suit  had  been  instituted  when 
the  application  for  leave  to  sue  as  a 
pauper  was  filed,  that  was  a  preli- 
minary proceedings  as  laid  down  in 
iO.  33,  Civil  P.O. 

The  only  question,  therefore  with 
which  I  am  concerned,  is  whether  if 
there  has  been  fraud  on  the  pirfc  of  the 
plaintiff  in  applying  to  sue  as  a  pauper 
by  setting  up  a  false  case  of  pauperism 
he  is  entitled,  nevertheless,  to  claim 
the  benefit  of  S  14,  Lim.  Act,  if  his  ap- 
plication to  sue  as  a  pauper  has 
been  dismissed  and  he  pays  court-fees 
on  a  date  when  the  limitation  for  suit 
has  expired.  I  have  not  the  slightest 
hesitation  in  holding  that  the  position 
urged  on  behalf  of  the  plaintiff  in  this 
connexion  cannot  for  a  moment  be  sup- 
ported. The  decision  of  their  Lordships 


of  the  Privy  Council  in  Stuart  Skinner 
v.  William  Orde  (2)  clearly  cannot 
govern  the  present  case  because,  in  it, 
there  was  no  question  of  ma  la  fides  or 
fraud  on  the  part  of  the  plaintiff.  That 
their  Lordships  might  have  come  to  a, 
different  decision  ha  I  such  mala  fides  or 
fraud  been  proved,  is  clear  from  the  re- 
marks at  p.  248  of  the  judgment.  The 
view  I  take  in  this  connexion  finds  sup- 
port in  the  decision  of  Sargent  C.  J.r 
and  Parsons,  J.,  in  Keshao  Ramchandra 
v.  Krishna  Rao  Venkatesh  (3)  and  in 
Aubhoya  Churn  Dey  v.  Bissesv,ari'(l).  I 
am  of  opinion  that  where  an  application 
for  leave  to  sue  as  a  pauper  has  been 
disposed  of  and  dismissed  and  where, 
moreover,  it  has  been  found  that  the 
application  was  made  in  bad  faith,  any 
payment  of  court-fees  made  thereafter 
cannot  operate  retrospectively  for  the 
purpose  of  calculation  of  limitation.  The 
suit  has,  therefore,  been  properly  dis- 
missed as  time  barred  and  I  dismiss  the 
present  appeal.  The  appellant  must 
bear  the  respondent's  costs.  Costs  in 
lower  Court  as  already  ordered  Only 
pleaders  fees  will  be  allowed. 


P  N./R.K. 


Appeal  dismissed. 


(1)  [1914]    38    Bom.    41=21    1. 
Bom.  L.  R.  902. 


0. 


(2)  [1878]  2  All.  241=6  I.  A.  126=3  Suther. 
627=4  Sar.  31  (P.  C). 

(3)  [1896]  20  Bom.   508. 

(4)  [1897]  24  Cal.  889. 
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SQBHEDAR,  A.  J.  C. 

Mt.  Manbi— Plaintiff—  Appellant. 

v. 
Eodu — Defendant — Respondent. 

Second  Appeal  No.  215  of  1928,  Deci- 
ded on  2oth  July  1929,  from  decree  of 
Dist.  Judge,  Jubbulpore,  D/-  2Gth  Janu- 
ary 1928,  in  Civil  Appeal  No.  126  of  1927 

#  Easements  Act,  S.  60  (6) -Licensee  con- 
structing permanent  building  on  licensor's 
site  under  implied  license —  License  is  irre- 
vocable as  to  building  and  licensee  cannot  be 
ejected — Irrevocability  is  restricted  to  por- 
tion covered  by  building. 

If  a  person  constructs  a  permanent  building 
on  a  portion  of  the  Bite  belonging  to  another 
under  an  implied  license  from  him,  tho  license 
oannot  be  revoked  and  the  licensee  cannot  be 
ejeoted  from  the  building.  Tbe  irrevocability  of 
the  license  in  such  a  cane  appliei  to  bhntportioa 
of  the  site  which  is  covered  by  the  building 
and  nob  to  any  other  open  portion  of  the  site: 
8  AIL  69,  Rtl.  on.  [F  270  C  2]| 
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Abdul  Raiak — for  Appellant. 

Fida  Husain—tor  Respondent. 

Judgment. — The  facts  leiding  to  this 
second  appeal  are  briefly  these:  About 
30  years  ago  the  plaintiff's  husband  died 
leaving  three  kachoha  houses  in  the 
town  of  Mandla.  The  defendant  is  the 
plaintiff's  brother's  son  and  lived  at 
Jubbulpore  with  his  mother.  In  1901  he 
was  invited  by  the  plninfciff  to  come  and 
fltay  with  her  in  one  of  these  houses  and 
flince  then  the  parties  are  admittedly  oc- 
cupying the  house  which  is  the  subject 
matter  of  the  present  suit  All  the  three 
houses  were  dismantled  and  new  ones 
put  up  in  their  places  at  different  periods 
of  time  from  1908  onwards,  The  plain- 
tiff's story  is  fchiifc  the  cost  of  construc- 
tion of  all  the  three  wag  borne  by  hor 
though  the  money  was  actually  disbursed 
through  the  hands  of  the  defendant,  while 
the  defendant's  verbion  is  that  iuf  ter  he 
oame  over  to  the  plaintiff  she  gifted  the 
whole  of  her  property  including  the  old 
bouses  to  him  on  condition  of  his  main- 
taining her  all  her  life,  and  that  ho  re- 
built all  the  three  houses  at  his  cost  and 
had  otherwise  acquired  a  title  thereto  by 
adverse  possession, 

The  plaintiff  had  brought  the  present 
suit  to  eject  the  defendant  from  the  oc- 
cupation of  the  parties,  though  ej,ch  of 
them  occupy  separate  portions.  The 
(trial  Court  held  th*t  the  alleged  gift 
was  not  proved,  that  the  houses  wero  not 
constructed  at  the  defendant's  expense, 
and  that  the  defendant  did  not  become 
the  owner  of  the  house  in  dispute  by  ad- 
verse possession.  The  claim  was  accor- 
dingly decreed 

On  defendant's  appeal,  the  District 
Judge,  Jubbulpore,  concurred  with  the 
trial  Court  in  holding  that  the  alleged 
.gift  vvas  not  proved  and  that  no  question 
of  adverse  possession  arose  in  the  case, 
but  he  dismissed  the  plaintiff's  suit  hold- 
ing that  because  the  defendant  had  spent 
hia  own  money  in  rebuilding  the  house 
with  plaintiff's  acquiescence  he  could 
mob  be  turner!  ouh  of  it  by  the  plaintiff. 

The  plaintiff  has  come  up  in  second 
appeal  and  it  is  contended  on  her  behalf 
that  the  lower  appellate  Court  erred  in 
holding  that  because  the  defendant  paid 
for  the  construction  of  the  house  he  had 
become  the  owner  of  it.  Mr.  Fida 
Hueain,  who  appeared  for  the  defendant 
respondent,  stated  that  the  lotfer  appel- 
late Court  has  not  decided  that  the  defen- 


dant had  become  the  o^vner  of  the  houqe. 
All  that  is  decided  by  the  District  Judge 
is  that  the  defendant  was  a  licensee  of 
the  land,  and  since  t^e  superstructure 
was  constructed  by  the  defendant  at  some 
cost  and  vvas  of  a  permanent  character 
the  license  could  not  be  revoked  under 
S  60  (6),  Eisement  Act,  But  in  view  of 
the  principle  enunciated  in  the  Land 
Morttjaq?  Bank  of  India  v.  Moti  (l)  the 
irrevocability  would  only  apply  in  the 
present  case  to  that  portion  of  the  site 
which  is  covered  by  the  building  and 
not  to  any  other  open  portion  cf  tho  site. 
The  result  indeed  is  very  unsatisfactory 
to  both  sides,  bu'  as  tho  law  stands  there 
is  no  escape  from  it  I  would,  therefore 
uphold  the  decision  of  the  lower  appellate 
Court  and  declare  that  because  the  defen- 
dant has  constructed  permanent  build- 
ing on  a  portion  of  the  site  belonging  to 
the  plaintiff  under  an  implied  license 
from  tho  plaintiff  the  license  cannot  be 
revoked  and  defendant  cannot  be  ejected 
from  the  building;  but  that  so  far  as  the 
unbuilt  portion  of  the  site  is  concorned 
there  is  no  license  in  favour  of  the  defen- 
dant and  tho  plaintiff  is  the  owner  there- 
of along  with  the  building  in  dispute 
itself  stands 

After  the  conclusion  of  tho  arguments 
Mr  Abdul  Razak  for  the  plaintiff  pre- 
sented an  application  for  permission  to 
withdraw  from  the  suit  with  liberty  to 
bring  a  fresh  suit  on  the  allejition  that 
the  pleadings  were  defective  and  the 
whole  trial  consequently  unsatisfactory. 
As  the  application  is  opposed  by  the  res- 
pondent I  see  no  reason  to  grant  it.  The 
second  appeal  fails  and  is  dismissed.  Bub 
as  the  operative  finding  of  tho  lower  ap- 
pellate Court  was  not  very  clear  I  direct 
that  tho  costs  of  tho  second  appeal  be 
borne  by  the  parties  as  incurred. 

p  N./fl.K Appeal  divmiwed. 

(if  [IBdG]  8  All.  63^(1880)"  A.  W.  N,  3. 
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MACNAIR.  OPFG.  J.  0. 
Sitaram — Plaintiff — Appellant. 

v 

Doma  and  others — Defendants — Res- 
pondents. 

Second  Appeal  No.  553  of  1927,  Deci- 
ded -on  27th  June  1929,  from  decree  of 
Disk ,  Judge,  Chhindwara,  D/-  9th  August 
1927,  in  Civil  Appeal  No.  45  of  1927. 
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SlTABAM  v.  DOMA  (Maonair,  Offg.  J.  C.) 
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(a)  Civil  P,  C.,  S,  100—  Soundness  of    con- 
clusions drawn  from   facts  is    matter  of  law. 

Whore  tho  soundness  of  the  conclusions 
dr&wn  from  tha  faota  ia  in  question,  it  ia  a 
matter  of  law  and  can  be  questioned  in 
appeal:  20  Cal.  93  (P.C.),  Rel,  on.[P  271  C  1,  2] 

(b)  Civil  P.  C.,    S.  100— Undue    weight  on 
certain    facia— Finding    of     fact    cannot    be 
questioned. 

The  finding  of  tho  lower  appellate  Court 
cannot  be  set  aside  merely  on  the  ground  that 
undue  weight  was  laid  on  certain  facts  which 
it  B7HB  propar  to  consider,  [P  271  O  2] 

(c)  Hindu    L&w— Debt— Manager  —  Bonds 
executed     by     adult    members  —Subsequent 
borrowing    on    bond  executed    by    only   one 
aucti    member    and    executant  not    described 
as     manager — Creditor      must     prove        that 
money  was  borrowed  on  subsequent  bond  by 
him  in  capacity    of  manager    and  that    there 
was  necessity. 

Where  a  ]oint  Hindu  family  was  in  difficul- 
ties and  borrowed  money  on  bonds  executor! 
by  certain  adult  me  in  burs  of  the  family  and 
subnequontly  money  was  borrowed  on  a  bond 
exnciiteil  by  only  one  of  such  members  but  ho 
wag  not  dascnbad  in  the  bond  as  managor,  tho 
creditor  must  prove  that  money  was  borrowed 
in  his  capacity  ol  manager  and  that  either 
there  was  necessity  for  tho  loan  or  the  credi- 
tor after  due  enquiry  had  reason  to  believe 
that  thoro  was  such  necessity-  [F  271  C  2] 

D.  W .  Kathalay—for  Appellant 

M.  R    Bobde — for  Respondents. 

Judgment — The  suib  oat  of  whioh 
this  appeal  arises  was  based  on  bonds 
executed  by  M*naji.  It  is  admitted 
before  me  that  Manaji,  in  the  bonds,  is 
not  described  aa  manager  of  the  ]oint 
Hindu  family.  Tho  lower  appellate  Court 
has  held  that;  Manaji  was  the  manager  of 
the  ]oint  family  but  has  disbelieved  the 
evidence  of  the  plaintiffs  that  the  money 
borrowed  was  taken  for  family  purposes 
and  that  the  bond  executed  in  1924 
acknowledged  the  debts  due  in  the  pre- 
vious bonds  on  behalf  of  the  family 
Manaji  is  dead  and  fcha  suit  against  the 
surviving  members  of  tho  joint  family 
has  accordingly  been  dismissed 

Tho  argument  in  appeal  is  as  follows1 
The  District  Judge  has  based  his  judg- 
ment, to  a  very  large  extent,  on  an  in- 
ference drawn  from  the  fact  that  the 
plaintiffs  obtained  the  signatures  of  other 
adult  membeis  of  the  family  on  previous 
bonds.  This  inference,  which  is  not 
justified,  caused  him  to  reject  the  evi- 
dence of  respectable  witnesses  which  had 
been  accepted  by  the  first  Court.  There- 
fore, although  the  first  Court's  decision 
regarding  the  effect  of  the  evidence  must 
stand  final  as  to  the  facts,  it  is  the 
soundness  of  tho  conclusions  drawn  from 


the  facts  that  is  in  question,  and  this  i? 
a  matter  of  law:  Hamgopal  v.  Shamskha- 
ton  (1).  The  conclusions  of  the  District 
Judge  can,  therefore,  be  challenged  in 
appeal. 

Now,  in  191G  the  bonds  were  executed 
in  favour  of  tho  plaintiffs  by  throe  adult 
members  of  the  funnily.  In  1920  plain- 
tiff 1  Balwant  Kao  (P,  W.  1)  wrote  to 
Nago  Rao  about  one  or  both  of  these 
bonds  and,  in  consequence,  in  July  1920, 
a  fresh  bond  was  written.  It  is  admitted 
before  me  that  this  fresh  bond  was 
executed  by  the  three  adult  members. 
Part  of  the  debt,  on  account  of  which 
the  present  suit  is  instituted,  was  lent 
in  August  1920;  the  bond  was  signed  by 
Manaji  alone.  Plaintiff  1,  as  P  W.  1, 
states  thifc  Manaji  said  it  was  unnecessary 
for  the  others  to  come  and  execute  the 
bond,  as  ho  had  authority  to  borrow  on 
behalf  of  the  family.  It  must  bo  admit- 
ted that  the  lower  appellate  Court  was 
cjvrect  in  laying  some  weight  on  the 
fact  that,  whereas  the  signatures  of 
three  members  had  been  taken  on  tho 
former  bond,  the  signature  of  Manaji 
alone  was  taken  on  this  bond. 

The  family  has  been  in  money  difficul- 
ties for  many  years  and  it  is  not  impro- 
bable that  tho  money  was  borrowed  by 
Manaji  for  purposes  of  cultivation,  but  it 
was  for  the  plaintiffs  to  prove  that  Lho 
money  was  borrowed  by  Manaji  ia  his 
capacity  of  manager  and  that  either 
there  was  necessity  for  the  loan,  or  the 
plaintiffs,  after  due  enquiry,  had  reason 
to  believe  that  Lhoro  was  euch  necessity 
The  plaintiffs'  evidence  on  these  points 
has  been  disbelieved  I  might  havo 
come  to  a  different  conclusion  with 
regard  to  this  evidence,  but  I  am  unable 
to  set  aside  the  finding  of  the  final 
tribunal  merely  on  the  ground  that  un- 
due weight  was  laid  -on  certain  facts 
whioh  it  was  proper  to  consider.  The 
evidence  of  the  plaintiffs  has  been  re- 
jected and,  without  that  evidence,  it  is 
not  possible  to  hold  that  the  money  must 
have  been  borrowed  by  Manaji  in  his 
capacity  of  manager  for  tho  purpose  of 
carrying  on  the  agriculture  of  the  family 
since  it  is  not  impossible  that  the  plain- 
tiffs were  content  to  lend  money  to 
Mauaji  in  his  personal  capacity.  The 
same  considerations  apply  to  both  bonds 
on  whioh  money  was  advanced  and  to  tho 
tne  renewal  of  one 


--- 

[1893]  20  Cal.  93=19  L  A,  228  (P.O.). 
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of  the  former  bonds.  The  appeal  there- 
fore, faila  and  is  dismissed.  Costs  on 
appellant. 

P.N./R-K.  Appeal  dismissed. 
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STAPLES,  A.  J.  C. 

Ajodhya  Prasad — Applicant. 

v. 
Parash  raw— Non-  Applicant, 

Civil  Revn.  Appln.  No.  426  of  1928, 
Decided  on  10th  July  1929,  from  order 
of  AddJ.  Dist.  Judge,  Damoh,  D/-  8th 
October  1928  in  Civil  Suit  No.  16  of 
1928. 

(a)  Stamp  Act,  S,   57— Scope. 

If  a  deed  does  nob  mention  the  value  ot  the 
proparty  it  does  not  require  a  stamp  44  All, 
339,  Foil.  IP  272  (J  2J 

(b)  Stamp  Act,  S.  42— Document  stamped 
as  authority  to  adopt    though    in  reality  it  is 
deed  of  gift    validated    by    Collector      under 
S.  42 — His  decision  cannot  be  set    aside, 

Where  a  document  purports  to  bo  a  deed  of 
adoption  but  is  in  reality  a  deed  of  gift  and 
is  stamped  as  an  authority  to  adopt,  if  tho 
Collector  validates  and  certified  it  under 
S.  42,  his  decision  is  final  and  binding  and 
cannot  be  sot  aside  by  a  civil  Court  7  N.  L  11. 
26,  Rel  on.  [P  272  C  2] 

J.  Sen — for  Applicant. 

N.  G.  Bose — for  Non-Applicant. 

Order. — This  ia  an  application  for 
revision  against  the  finding  of  the  Addi- 
tional District  Judge,  Damoh,  on  an 
issue  framed  in  the  suit  with  regard 
to  a  document  tendered  in  evidence,  its 
admissibihty  and  the  value  of  the  stamp 
payable  upon  it  The  document  in  ques- 
tion purports  to  be  a  deed  of  adoption 
executed  by  Motiram  in  favour  of  the 
applicant  Ajodhya  Prasad.  It  was 
written  upon  a  stamp  of  Re.  1,  but  was 
produced  before  the  Collector  under 
S.  41,  Stamp  Act,  and  has  been  certified 
and  endorsed  by  the  Collector  under 
8.  42  of  the  Act  upon  payment  of  B.  20 
as  duty. 

The  lower  Court  has  held  that  the 
document,  although  purporting  to  be  a 
deed  of  adoption  is  really  a  deed  of  gift 
as  it  transfers  the  whole  of  the  execu- 
tant's property  in  favour  of  the  appli- 
cant Adjodhya  Prasad,  and  has  relied 
upon  Bh  ay  ic  an  Prasad  v.  Ban 


Singh  (1).  The  lower  Court  has  then 
proceeded  to  hold  that  the  document  is 
inadmissible  in  evidence  without  a 
proper  stamp  and  has  declared  the  stamp 
duty  to  be  Bs.  1,500  and  the  penalty 
Bs.  15,000  and  has  recorded  a  finding 
that  the  document  is  not  admissible  as 
a  deed  of  gift  until  the  applicant,  defen- 
dant 1  pays  Bs  16,500  as  duty  and  penal- 
ty The  application  for  revision  is 
against  this  finding. 

Two  points  appear  to  have  been  over- 
looked by  the  Judge  of  the  lowor  Court. 
Tho  first  is  that  tho  deed  does  not  men- 
tion the  value  of  the  property  and  there- 
fore according  to  In  the  matter  of 
Muhammad  Muzaffar  Ah  (2)  which 
was  a  decision  upon  a  reference  made  by 
the  Chief  Controlling  Bevonue  Authority 
under  S.  57,  Stamp  Act,  the  deed  does 
not  require  a  stamp  under  the  Act;  the 
second  point  is  that,  as  mentioned  above 
the  deed  has  been  validated  and  certified 
by  the  Collector  under  S.  42  of  tho  Act 
and  is  therefore  admissible  in  evidence. 
Tho  lower  Court  has  brushed  this  fact 
aside  by  simply  stating  that  the  docu- 
ment has  been  stamped  as  an  authority 
to  adopt  and  not  as  a  deed  of  gift.  But 
whether  the  Collector  made  a  mistake  or 
not  in  the  matter,  I  am  of  opinion  that 
this  decision  is  now  binding  and  final 
and  that  it  cannot  be  disturbed  or  set 
aside  by  tho  civil  Court.  In  this  con- 
nexion I  have  been  referred  by  the 
learned  counsel  for  tho  applicant  to 
Tukarajn  v.  Sojnaji  (3).  I  am  of  opinion, 
then,  that  the  finding  of  the  lower 
Court  is  bad  on  both  grounds  and  cannot 
be  upheld.  I  therefore  set  aside  the  find- 
ing of  the  lower  Court  as  regards  the 
stamp  duty  leviable  upon  tbe  document 
and  its  admissibility  in  evidence,  and 
instead  record  a  finding  that  the  deed- 
must  now  be  held  to  be  sufficiently 
stamped  and  that  it  is  admissible  in  evi- 
dence. Costs  of  this  application  will  be 
payable  by  the  non-applicant.  1  fix 
pleader's  fees  at  Bs.  10  as  the  applica- 
tion was  not  opposed  and  was  heard 
ex  parte. 

P.N./H-K.  Revision  allowed. 


(1)  A.  I,  B,  1925  Nag.  199=22  N.  L.  R,  124- 

(2)  A.  I.  R,  1922  AH.  82=44  All.  889  (F.B.)- 

(3)  [1911]  7  N.  L.  R.  26=10  I.  0.  702. 
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JACK30N,  A    J.  0. 

Muhammad  Wazir  Agha — Appellant, 
v. 

Muhammad  Abdul  Gafoor — Respon- 
dent. 

Misc.  Appeal  No.  10-B  of  1929,  Deci- 
ded on  3rd  July  1929,  against  the  order 
of  Sub- Judge,  1st  Class,  Amraoti,  D/- 
f!7th  April  1929. 

*  (a)  Civil  P.  C.,  O.  39,  R.  2— Right  of 
appeal  under  O.  39,  R.  2  exists  although 
Court  acts  under  O.  39,  R.  2,  by  virtue  of 
S.  141. 

Wheo  the  Code  specifically  gives  a  right 
of  appeal  against  order  passed  under  O.  39, 
R.  2,  a  person  cannot  be  deprived  of  his  right, 
of  appeal  merely  because  the  lower  Court 
acts  under  O.  39,  0.2  by  virtue  of  S.  141.  9 
N.  L.  R.  Mt-ExpL;  A.  /.  R.  1922  Nag.  62,  KcL 
on.  [P  273  C  2] 

(b)  Civil  P.  C.,  O.  39,  R.  2— Temporary 
injunction  against  person  not  to  get  girl 
married — He  not  responsible  for  promoting 
marriage  but  not  doing  all  to  prevent  it — 
He  does  not  actually  disobey  order  as  pas- 
sed and  order  for  his  detention  in  prison 
cannot  stand, 

Where  a  temporary  injunction  'was  obtained 
against  a  person  directing  him  not  to  get  the 
girl  who  had  gone  to  hia  house  married  and 
•when  the  person  was  not  responsible  in  pro- 
moting or  bringing  about  the  marriage  but 
did  not  do  all  that  he  could  do  to  prevent  it, 
it  cannot  be  said  chat  he  actually  disobeyed 
the  order  as  it  was  passed  and  so  an  order 
for  his  detention  in  prison  is  incompetent. 

[P  274  C  1] 

W.  A.  Forbes — for  Appellant. 

M.  B.  Bobde — for  Respondent. 

Judgment. — In  this  oase  the  appel- 
lant, Mohammed  Wazir  Agha,  has  been 
directed  to  be  detained  in  the  civil  pri- 
son for  a  term  of  one  month  under  O.  39, 
R.  2,  in  Son.  1,  Civil  P.  C.  Tho  pro- 
oeedings  arose  out  of  a  oase  under  the 
Guardians  and  Wards  Aot.  A  girl, 
Rahimatbi,  who  had  been  living  with 
the  respondent  Abdul  Gafoor,  lett  his 
house  and  came  to  that  of  the  appellant. 
Abdul  Gafoor  applied  to  be  appointed 
guardian  of  the  girl  and  obtained  a 
temporary  injunction  against  Mohammad 
Wazir  Agha  directing  him  not  to  got 
the  girl  married  pending  disposal  of  the 
application.  The  girl,  nevertheless,  was 
married  on  1st  August  1927.  Action 
was  then  taken  under  O  39,  R.  2, 
against  Mohammad  Wazir  Agha  for  his 
disobedience  of  the  Court's'  injunction 
after  an  application  for  the  prosecution 
of  Mohammad  Wazir  Agha  under  S,  188, 
I.  P.O.,  had  failed, 

1929  N/35  &36 


It  has  been  argued  on  behalf  of  the 
respondent  that  no  appeal  lies  in  this 
case  and  reference  has  been  made  to 
Faridbi  v.  Mohammad  Amin  (l).  The 
argument  is  that  the  Court  in  a  case 
under  the  Guardian  and  Wards  Aot  could 
only  act  under  O.  39,  R.  2,  by  virtue 
of  B.  141  and  that  S.  141  related  to  pro- 
cedure only  and  does  not  confer  a  right 
of  appeal.  Gabba  v.  Kanchhedilal  (2), 
which  was  decided  by  the  same  Judge  as 
Faridbi  v.  Mohammad  Amin  (l),  shows 
that  the  latter  ruling  was  not  intended 
to  have  a  very  wide  effect  that  the  res* 
pondent  would  give  it  and  when  the 
Civil  P.  C.  specifically  gives  a  right  of 
appeal  against  orders  passed  under  0.  39, 
R.  2,  I  am  unable  to  hold  that  the 
appellant  is  deprived  of  his  right  of 
appeal  merely  because  the  lower  Court 
has  acted  under  0.  39,  R.  2,  by  virtue 
of  S.  141. 

The  question  then  is  whether  the  ap- 
pellant has  disobeyed  the  injunction  of 
the  Court  His  plea  is  that  it  was  the 
girl  herself  who,  with  the  ^connivance 
of  some  of  the  inmates  of  the  house, 
left  his  house  and  went  and  got  married 
without  his  knowledge.  It  is  clear  that 
the  appellant  himself  was  not  present 
at  the  marriage  but  the  lower  Couit  has 
found  that  he  arranged  it.  If  the  evi- 
dence of  the  Kazi,  Nur  Mohammad  and 
of  a  tongawala,  Sheikh  Hussain,  is  be- 
lieved, then  the  case  against  the  appel- 
lant is  clear.  Nur  Mohammad  says  that 
a  week  or  ten  days  before  the  marriage 
actually  took  place  Mohammad  Wazir 
Agha  asked  him  to  perform  it  and  that 
he  promised  to  do  so  if  someone  was 
responsible  for  the  girl.  Sheikh  Hus- 
sain, who  carried  the  girl  and  two  others 
from  the  appellant's  house,  says  that 
his  hire  was  paid  by  the  appellant  I 
cannot,  however,  believe  these  two 
witnesses.  Even  if  the  appellant  was 
responsible  for  the  marriage,  it  is  clear 
that  he  was  keeping  himself  carefully 
from  taking  nny  ostensible  part  in  it 
and  I  do  nob  think  tnib  lie  would  him- 
self have  approached  the  Ka/i  or  would 
himself  have  paid  the  tongawala,  there- 
by clearly  implicating  himself  It  is 
noteworthy  that  the  K.izi  knew  of  tho 
Court's  injunction  but  said  nothing  to 
the  appellanb  about  it  and  made  no  ob- 
jection to  performing  the  marriage  on 

^(1)   [1913]   9  N,  L.  B,  33=19  I.  C    07, 
(3)  A,  I,  R.  1922  Wag,  G2=18  N.  L,  R.  15. 
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that  aooounfc.  This  seems  to  me  to 
throw  additional  suspicion  up 3 a  his 
evidence. 

Ignoring  the  evidence  of  Nur  Moham- 
mad and  the  tongawala  all  we  have 
proved  is  that  Rahimatbi  got  married 
wibh  the  assistance  of  Mohammad  Yusuf, 
who  lives  in  the  appellant's  house  but 
is  not  related  to  him.  I  do  not  for  a 
moment  believe  the  evidence  of  the  girl 
Bahimatbi  that  she  fled  alone  from  the 
appellant's  house,  that  she  met  by 
chance  the  brother  of  the  man  to  whom 
she  is  now  married  and  told  him  that 
she  wanted  to  get  married,  although  she 
did  not  know  him  previously,  and  that 
he  then  arranged  for  her  marriage  to 
his  brother;  but  I  do  not  think  that  it 
necessarily  follows  that  the  appellant 
was  responsible  for  the  marriage.  It 
is  not  clear  what  his  interest  in  the 
girl  was  or  why  he  should  want  to  get 
her  married,  while  it  is  clear  that  the 
girl  did  not  want  to  go  back  to  Abdul 
Gafoor's  house.  It  seems  to  me  quite 
possible  and,  in  view  of  the  Court's  in- 
junction, very  probable  that  the  appel- 
lant did  not  take  any  part  in  pro- 
moting the  marriage.  He  may  not  have 
done  all  that  he  could  do  to  prevent  it; 
but  then  he  was  not  ordered  to  prevent 
the  marriage  but  merely  not  to  arrange 
for  it  himself  and  I  am  unable  to  find 
that  he  has  disobeyed  the  order  as  it 
was  passed. 

He  has  put  in  an  affidavit  to  show 
that  he  reported  to  the  police  the  girl's 
disappearance  from  his  house  and  the 
likelihood  that  she  would  get  married. 
I  think  that  he  might  reasonably  have 
been  expected  to  do  more  and  might  have 
told  the  Court  what  the  position  was 
and  thab  he  was  not  in  a  position  to  pre- 
vent the  marriage' although  he  could 
undertake  not  to  promote  it.  He  appears 
to  have  done  the  minimum  to  comply 
with  the  Court's  order  but  as  he  has 
not  been  proved  actually  to  have  dis- 
obeyed it,  I  do  not  think  that  the  lower 
Court's  order  for  his  detention  in  prison 
con  stand.  It  is  accordingly  set  aside. 
As  I  oanaot  approve  of  the  appellant's 
conduct,  I  do  not  propose  to  give  him 
costs.  Each  party  will  bear  his  own 
costs. 

P.N  /R.K.  Order  set  aside. 
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JACKSON,  A.  J.  C. 

Bankidas — Appellant, 
v. 

Tanabai—  Respondent. 

Sacond  Appeal  No.  103-B  of  1928,  De- 
cided on  3rd  April  1929,  against  decree 
of  Dist.  Judge,  Akola,  D/-  15th  Novem- 
ber 1927. 

(a)  Negotiable  Instruments  Act,  S.  4 — 
Document  containing  promise  to  pay  on 
demand  certain  mm  to  specified  person  ii 
promissory  note. 

It  is  nob  because  a  document  ia  not  payable 
to  order  or  baarer  that  it  ia  excluded  from  the 
definition  of  promissory  note,  and  even  a 
document  which  contains  simply  promise  to 
pay  on  demand  a  certain  sum  to  a  specified 
person  is  a  promissory  note:  2)  Bom.  82, 
Expl.  [P  275  G  1] 

#  (b)  Negotiable  Instruments  Act,  S.  27— 
Undisclosed  principal  cannot  be  sued  on 
negotiable  instrument.  -•--, 

The  effect  of  S.  27  is  that  the  principal  can 
only  be  mads  liable  through  his  agent  on 
a  negotiable  instrument  when  the  agent  acts 
in  his  principal's  name,  that  is,  when  he  signs 
as  agent  and  that  an  undisclosed  principal 
cannot  bo  sued  on  a  negotiable  instrument. 
30  Mad.  88  (F.B.),  A.  I.  B.  1918  P.  C.  146,  Rel. 
on,;  A.  I.  R.  1925  Cat.  10G2;  A.  I.  R.  1928  Bom. 
516,  Dist.  [P275  0-1] 

(c)  Practice— New  plea. 

A  new  cause  of  action  cannot  be  taken  in 
second  appeal.  [P  275  0  2] 

U.  B.  Niyogi — for  Appellant. 

N.  G.  Bose — for  Respondent. 

Judgment. — This  appeal  arises  from 
a  suit  on  a  promissory  note  executed  by 
Eesheo,  defendant  2,  in  favour  of  the 
plaintiff,  Bankidas,  Tanabai  has  been 
im pleaded  on  allegations  that  Keaheo, 
who  is  her  son-in-law,  had  been  manag- 
ing her  estate  and  had  authority  from 
her  to  pass  document  as  her  agent,  and 
that  the  promissory  note  in  suit  was 
passed  by  him  in  that  capacity.  The 
lower  appellate  Court  relying  on  the 
decision  in  Sadasuk  Janki  Das  v.  Kisan 
Per  shad  (l)  has  found  that  Kesh'o  alone 
is  liable  on  the  promissory  note. 

It  is  first  contended  in  second  appeal 
on  behalf  of  the  plaintiff  that  the  docu- 
ment in  question  is  not  a  promissory 
note  and  is  not  governed  by  the  Negotia- 
ble Instruments  Act.  Reference  has  been 
made  to  Venkuv.  Sitaram  (2)  ia  which 
it  was  held- that  a  document,  not  dissimi- 
lar in  terms  from  the  one  that  I  am  oon- 
"(1)  A.  I,  R,  1919  P.  C.  116=46  Gal.  663=46 
I.  A.  33  (P.O.). 

(2)  [1905]  29  Bom.  82=6  Bom.  L.  B.  841. 
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sideriag,  was  a  boai  aad  not  a  promis- 
sory note,  beoause  it  was  attested  aad 
was  not  payable  to  order  or  bearer  and 
because  the  executant  obliged  himself  bo 
pay  the  amount  to  another.  This  deci- 
sion merely  reproduced  the  terms  of 
Cl.  (b)  of  the  definition  "  bond  "  in 
S.  2  (5),  Stamp  Act  1899,  and  it  was  not 
because  the  document  was  not  payable 
to  order  or  bearer  that  it  was  excluded 
from  the  definition  o£  "promissory  note" 
in  8.  4,  Negotiable  Instruments  Act. 
Under  that  section  a  document  like  the 
present  one,  which  contains  simply  a  pro- 
mise to  pay  on  demand  a  certain  sum  to 
a  specified  person,  is  a  promissory  note: 
see  111.  (b).  To  be  a  negotiable  instru- 
ment a  promissory  note,  under  S.  13  (l), 
must  be  payable  either  to  order  or  to 
bearer,  but  explanation  (i)  to  S.  13  (l) 
shows  that  a  promissory  note,  which  is 
expressed  tj  LJQ  payable  to  a  particular 
person,  and  does  not  contain  words  pro* 
hibifcing  transfer  or  indicating  an  inten- 
tion that  it  shall  not  be  transferable,  is 
payable  to  order. 

IJadar  thia  explanation  the  promis- 
sory note  that  I  am  considering  is 
a  negotiable  instrument,  and  will  be 
governed  by  Ss.  27  and  28  of  the  Aofc. 
With  regard  to  S.  27,  it  has  been  re- 
marked in  Subba  Narayan  Vatkiyar 
v.  Ramaswami  Aiyar  (3),  that  the  effect 
of  thia  section  is  that  the  principal  can 
only  be  made  liable  through  his  agent  on 
a  negotiable  instrument  when  the  agent 
acts,  as  here  prescribed  in  his  principal's 
name,  that  is,  when  he  signs  as  agent, 
and  that  an  undisclosed  principal  cannot 
be  sued  on  a  negotiable  instrument.  In 
the  case  of  Sadasuk  Janki  Das  v.  Kisan 
tPershad  (1),  relied  on  by  the  lower  ap- 
pellate Court  it  was  decided  by  the  Privy 
Council  that  the  name  of  a  person  or 
firm  to  be  charged  upon  a  negotiable 
document  should  be  clearly  stated  on  the 
face  or  on  the  back  of  the  document,  and 
that  it  is  not  sufficient  that  the  name  of 
the  principal  should  be  ''  in  some  way  " 
disclosed;  it  must  be  disclosed  in  such  a 
way  that  on  any  fair  interpretation  of 
the  instrument  his  name  is  the  real 
name  of  the  person  liable  on  the  bill. 
The  principle  on  which  this  case  was 
decided  was  applied  in  Sreelal  Mangtu- 
lal  v. \Lister  Antiseptic  Dressing  Co.  Ltd. 
^J4)  and  Sitaram  Krishna  v.  Chimandas 

S  [1907]  30  Mad.  88=16  M.L.I.  509  (F.B.), 
A.  I.  B,  1925  Gal.  1062=32  Oal,  802. 


Fatechand  (5).  In  those  two  cases  the. 
question  was  whether  the  name  of  the 
principal  had  been  sufficiently  disclosed 
on  the  document,  In  the  present  oaae  DO 
such  question  arises,  as  according  to  the 
promissory  note  only  Kesheo  is  liable. 

It  is  urged,  however,  that  the  suit  has 
not  been  brought  on  the  promissory  note 
alone  but  also  on  the  debt  for  the  satis- 
faction of  which  the  promissory  note  was 
executed  That,  however,  does  not  ap- 
pear to  me  to  be  the  case.  There  are 
pleadings  as  regards  the  debts  to  satisfy 
which  the  note  was  executed  and  as  to 
Tanabai's  liability  for  .those  debts,  in 
support  of  the  plea  that  Kesheo  acted  as 
her  agent  in  executing  the  note  But 
the  suit  was,  in  fucb,  on  the  note  and  has 
been  dealt  with  by  the  lower  Courts  on 
that  basis.  The  plea,  that  Tan-Aba!  is 
liable  on  another  cause  of  action  cannot 
be  taken  in  this  Court  for  the  first  time 
for  one  reason,  the  question  of  limitation 
would  at  once  arise  and  would,  as  far  ae 
I  can  see,  defeat  the  plea,  but  that  is  a 
question  that  I  need  not  go  into  I  hold 
that  the  suit  is  on  the  promissory  note 
and  thtit  Tana  ha,  i  whose  liability  is  in 
no  way  shown  upon  the  document  cannot 
be  aiaide  liable  to  the  plaintUf  The  Ap- 
peal fails  aud  is  dismissed  with  costs. 

P_N./_R1TC  Appeal  dismissed. 

15)  A.  IT  H.  19~5J3  Bom.  516=5:2  BomVciO. 
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SUDHEDAR,    A.  J.  C. 

Ramdutt   Eishandayal   and    others-  — 
Defendants — Applicants, 
v. 

Mt  Basantibai  —  Plaintiff— Non-Ap- 
plicant. 

Civil  Revn.  No,  81- B  of  1929,  Decided 
on  29th  July  1929,  from  decision  of  1st 
Addl.  Dist.  Judge,  Akola,  D/-  19th  Janu- 
ary 1929,  in  Misc.  Appeal  No.  21  of  1928. 

Civil  P.  C.,  O.  23,  R,  3— Order  refusing 
to  record  compromise  under  O.  23,  R.  3,  ii 
appealable  whatever  reaioni  of  refusal  may 
be-Civil  P.  C,,  O.  43,  R.  1  (m). 

If  an  appeal  la  permissible  Co  a  party  who  ifl 

aggrieved  by  an  ordes  recording  a  oompromiie, 

whatever  the  reasons  behind  the  order  may  be, 

it    IB   bub    ]ust    that  similar  remedy  should  be 

available  to   a   party   aggrieved  by   tha    order 

refusing  to  record  a  compromise  :  .'1.  J.  R.  1928 

Lah,  33,  Rel.  on.;   A.  I.  R.     19M  Lahs  248,  not 

Foil.  [P  276  G  11 

S.  B  GoTchale—toT  Applicant*! 

M.  B.  Niyogi — for  Non-Applicant. 
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Order. — On  the  basis  of  a  promissory 
Dote  the  applicant  defendant  was  sued  by 
the  non-applicant  plaintiff  in  the  Court 
of  Second  Glass  Subordinate  Judge  No.  4, 
Akola.  During  the  pendency  of  the  suit 
it  was  alleged  that  the  matter  was  com- 
promised and  a  decree  in  terms  of  0.  23, 
K.  3,  Civil  P.  0.  was  asked  for.  After 
investigation  the  trial  Court,  however, 
held  that  no  compromise  was  made  and 
proceeded  with  the  trial  of  the  case  in 
the  ordinary  way.  The  defendant  pre- 
ferred an  appeal  against  the  finding  that 
no  compromise  was  proved  bub  the  First 
Additional  District  Judge,  Akola,  reject- 
ed the  appeal  holding  that  no  appeal  lay 
from  sjich  an  order  under  0.  43,  B..  1  (m), 
Civil  P.  C.  It  is  against  this  order  that 
the  present  application  for  revision  has 
been  filed. 

It  is  contended  that  the  wording  of 
O.  43,  R.  1  (m)  is  clear  and  that  a  finding 
that  no  compromise  is  effected  would 
fall  within  its  purview.  The  view  ex- 
pressed in  the  case  of  Shanti  Sarup  v. 
Jahangirt  A.  I.  B.  1924  Lah.  248  on 
which  the  lower  appellate  Court  relied 
appears  not  to  have  been  followed  by 
the  same  Court  in  a  later  case  of 
Eishore  Chand  v.  Plans  Raj,  A.  I.  R. 
1928  Lah.  c9  wherein  it  was  held  that 
all  orders  refusing  to  record  a  compromise 
under  0.  23,  E.  3,  would  be  appealable 
whatever  the  reasons  for  refusal  may  be, 
This  view  appears  to  be  in  consonance 
with  common  sense  and  can  also  come 
within  the  purview  of  the  wording  of 
)0.  43,  R.  1  (inj,  Civil  P  C.  If  an  appeal 
,is  permissible  to  a  party  who  is  aggriev- 
ed by  an  order  recording  a  compromise, 
whatever  the  reasons  behind  the  order 
may  be,  it  is  but  ]ist  that  similar  reme- 
•dy  should  be  available  to  a  party 
Aggrieved  by  the  order  refusing  to  record 
JEL  compromise.  I,  therefore,  allow  this 
application  for  revision,  set  aside  the 
order  of  the  lower  appellate  Court  and 
rermand  tbe  appeal  to  that  Court  for  dis- 
posal on  meritfl.  Pleader's  foe  in  this 
Court  Rs.  25.  Costs  in  this  Court  shall 
abide  the  result 

P.N./B.K.  Case  remanded. 
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SUBHEDAR,  A.  J.  C. 

Babuappa~  Applicant. 

v. 
Ram  chandra — N  on- Applicant. 

Civil  Revn,  No.  270-B  «of  19128,   Deci- 
ded  on   19th  April  1929,  from   judgment* 
of  2nd  Class  Sub-Judga,  No.  2,  Akola,  D/- 
14th    September  1928,  in   Civil  Suit  No. 
10  of  1928. 

Court-feei  Act,  S.  7  (5)— Suit  not  for  de- 
claration but  merely  for  possession—  Court- 
fee  on  actual  relief  only  need  be  paid. 

If  the  plaintiff  does  not  claim  a    declaration; 
in  his   plaint  that    a  decree   under  which   the 
defendant   holds    possession    is    not    binding, 
upon  hi  in  but   sues  for  possession   simplloiter, 
he  need   pay  oourt-fae  only   on  the  actual  re- 
lief claimed:  50  All.  610,  Rel.  on;  38  Mad.  1184,, 
Ref.  [P  276  G  2] 

W.  B.  Pendharkar — for  Applicant. 

Order. — The  only  question  for  deci- 
sion in  this  application  for  revision  is  if 
the  plaint  is  properly  stamped.  The 
plaintiff  chimed  two  reliefs  :  (1)  for  pos- 
session of  a  field.and  (2)  for  an  injunction 
restraining  the  defendants  from  inter- 
fering with  plaintiff's  possession  of  two 
fields,  and  has  valued  the  claim  for  the 
first  relief  for  purposes  of  court-fees 
under  S.  7,  01.  5  by  paying  court-fees  on, 
five  times  the  revenue  payable  in  respect 
of  the  said  field.  The  lower  Court  fol- 
lowing tbe  principle  laid  down  in  Raja- 
gopala  Naidu  v  Vijayaraghavalu  (1)' 
held  that  the  court-fee  was  correctly 
paid. 

In  support  of  the  revision  it  is  con- 
tended that  since  tbe  grant  of  the  relief 
for  possession  involves  the  setting  aside 
of  a  decree  under  which  the  contending 
defendant  holds  possession,  the  relief 
claimed  should  be  for  declaration  that 
the  decree  is  not  binding  on  tbe  plain- 
tiff and  therefore  tbe  court-fee  should  be 
paid  upon  Rs.  1,179-12-0  which  is  the 
amount  of  tho  decree  which  bus  to  be- 
rendered  ineffectual  by  tho  declaration. 
Eeli'ance  is  placed  upon  fche  case  cf  Tula 
Ram  v.  Diuarka  Das  (2)  for  the  conten- 
tion advanced.  But  that  case  clearly  I 
decides  that  if  tne  plaintiff  does  not 
claim  declaration  in  the  plaint  and  sues. 
for  possession  simpliciter  he  need  pay 
court-fee  only  on  tho  actual  relief 
claimed.  I  think  the  lower  Court  has! 
decided  the  point  of  court-fee  correctly' 

(1)  [1915J  98  Mad.  llH4»as  1.  U.  083=1 
M.  L.  W.  824. 

(2)  A.  I,  R,  1928  All.  248=50  All,  610. 
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-and    I  dismiss  this  application  for   revi- 
sion . 

P.N./H.K.  Revision  dismissed. 
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SlTBHEDAR,    A   J,  C? 

Emhan — Appellant, 
v. 

Namdeo — Respondent. 

Second  Appeal  No  67-B  of   1928,    De- 
cided on  17fch  April  1929,  from    decree  of 
1st  Addl.  Dist     Judge,    Akola,  D/-  10th 
October  1927,    in  Civil    Appeal    No.  223 
^  of  1927. 

Hindu  Law— Alienation— Widow— Next  re- 
vertioner  female  entitled  to  absolute  eitate 
— Consent  of  immediate  male  revertioner  ii. 
neceaiary. 

Even  under  the  Bombay  school  where  the 
next  reversioner  is  a  female  entitled  to  an 
absolute  estate  upon  succession  the  consent 
of  the  immediate  male  reversioner  is  necessary 
in  order  to  estop  him  from  challenging  the 
alienation.  Mere  consent  of  female  rever- 
sioner is  nob  sufficient  5  Bom.  563:  25  Bom 
129'  34  Bom.  165,  Rel.  on.t  38  Bnii.  221,  Dist. 

[P  277  C  2] 

M.  B.  Niyooi  and  W  B.  Pcudharkar 
— for  Appellant. 

A.  S.  Athalc  and  O.  A.  Pande—loT 
Respondent. 

Judgment. — The  facts  necessary  for 
4he  disposal  of  this  second  appeal  are 
shortly  these  :  One  Lax  man  had  two 
daughters  Mt  Ba,jai  and  Mb  Sonai  and 
the  plaintiff  is  the  son  of  the  latter. 
After  Laxman's  death  his  widow  Mt 
Uma,  succeeded  to  the  property  in  dis- 
pute and  alienated  the  same  to  defen- 
dant 2  in  1926  for  a  consideration  of 
Us.  1,200  said  to  h.ive  been  required  to 
meet  certain  objects  of  legal  necessity. 
Mt.  Uma  died  about  four  years  ago  and 
the  plaintiff  brought  the  present  suit  as 
a  reversioner  of  his  maternal  grand- 
father for  possession  of  the  property  in 
dispute  on  the  allegation  that  it  was  il- 
legally alienated  by  his  grandmother. 

The  suit  was  resisted  en  various 
grounds  the  principal  one  being  that 
sinoe  the  plaintiff's  mother,  who  was 
the  immediate  reversioner,  had  ]oined 
her  mother  in  the  alienation  the  same 
was  binding  upon  the  plaintiff.  It  was 
Also  denied  that  the  plaintiff  was  a  re- 
versioner.  Both  the  Courts  below  have 
decreed  the  plaintiff's  claim  on  the  find- 
ing that  the  plaintiff  was  a  reversioner 
and  that  the  sale  was  not  proved  to  have 


been  for  legal  necessity.  Defendant  2 
has,  therefore,  come  up  to  this  Court  in 
second  appeal.  It  is  contended  for  the 
appellant  that  the  consent  of  the  plain- 
tiff's mother,  who  was  the  next  rever- 
sioner,  should  be  held  sufficient  to  vali- 
date the  transfer  as  against  the  plaintiff. 
No  question  of  the  validity  of  the  alie- 
nation does,  however,  arise  in  the 
present  case.  Mere  consent  of  the  next 
reversioner  does  not  validate  an  aliena- 
tion, it  is  only  of  evidential  value  though 
not  conclusive  proof  of  the  existence  of 
legal  necessity.  It  merely  raises  a  pre- 
sumption of  the  existence  of  legal  neces- 
sity and  throws  the  burden  of  proving 
the  contrary  on  the  actual  reversioner, 
who  questions  the  alienation  after  the 
death  of  the  transferring  widow.  If  the 
consenting  reversioner  himself  is  the 
actual  reversioner  claiming  the  alienated 
estate  he  will  be  precluded  by  his  con- 
sent from  questioning  the  alienation. 

In  the  present  case  it  is  concurrently 
found  by  the  two  lower  Courts  that  the 
plaintiff  was  a  reversioner  of  Lixman 
though  not  the  next  reversioner.  There- 
fore, under  the  Bombay  school  of  Hindu 
law,  when  the  next  reversioner  in  the 
present  ca.se  was  a  female  though  en- 
titled to  an  absolute  estate  upon  succes- 
sion, the  consent  of  the  immediate  male 
reversioner,  i.  e  ,  the  plaintiff,  was 
necessary  in  order  to  estop  him  from 
challenging  the  alienation  :  Varjivan 
Rangji  v.  Chelji  Gokaldas  (l),  Vmayak 
v.  Oovind  (2)  and  Pilu  v.  Babaji  (3). 
The  case  of  Malhk  Saheb  v.  Mallik 
Arjunappa  (i)  cited  by  the  learned  ad- 
vocate for  the  appellant  was  decided  on 
different  facts  and  is  no  authority  for 
saying  that  the  earlier  view  of  that 
Court  aa  propounded  above  was  departed 
from  in  that  oase.  The  case  has  been 
oorreotly  decided  by  the  Courts  below 
and  this  appeal,  therefore,  fails  and  is 
dismissed  with  costs. 


P.N./R.K. 


AD  peal  dismissed. 


[1880]  5  Bom.  563. 

(2)  [1901]  25  Bom.  129=2  Bom.  L,  R.  820. 

(3)  [1910]  94  Bom.  165=4  I.  0.  681=11  Bom, 
L.  R.  1291. 

(4)  [1914]  38  Bom.  224=22  I.  0.  292=1! 
Bom,  L.  R.  1142, 
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V. 

Bhaiyalal — Accused — Non- Applicant. 

Criminal  Bevn.  No.  169  of  1929,  Deci- 
ded on  8fch  June  1929,  reported  by  Diat. 
Magistrate,  Nagpur. 

(•)  Hindu  Law — Marriage — Discarded  wife 
of  Kori  cannot  remarry  in  absence  of  legal 
divorce, 

In  the  abs3nce  of  a  legal  divorce  even  tho 
discarded  wifa  of  a  Kori  will  not  be  able  tore- 
marry.  [P  278  0  2J 

(b)  Criminal  P.  C.,  S,  439-Scope. 

High  Court  has  got  power  under  8.  439  to 
grant  the  permission  accessary  for  compound- 
ing offences  under  S.  345  (2j.  [P  279  C  1] 

(c)  Criminal  P    C.,  S.. 438— Kori    convicted 
for  branding  his  wife    and    only    fined  —  Re- 
commendation that  sentence   be    enhanced— 
Compromise  between  parties  and  application 
to  High  Court  for    permission    to    compound 
offence — In  view  of  nearness  of  relationship 
between  and    interest  of  parties  case   was  al- 
lowed to  be  compounded. 

A  Kori  branded  his  wife  with  hob  iron  tougs 
in  three  places.  He  was  convicted  and  fined. 
The  District  Magistrate  reported  the  casa  to 
the  High  Uours  for  enhancement  of  sentence.. 
But  the  parties  had  compromised  their  diflo- 
renceb  and  an  application  was  made  to  High 
Court  signed  by  the  husband  and  the  father  of 
the  wife,  a  minor  girl,  for  permission  to  com- 
pound the  offence  under  S.  345  (2).  Compro- 
mise was  effected  in  mutual  interest  of  hus- 
band and  wife. 

Held:  that  the  oasa  was  a  fit  case  to  bo  com- 
pounded in  view  of  the  nearness  of  relation- 
ship between  parties1  A.I.Jl.  1922  Cat.  191, 
Bel.  on.  [P  'J79  C  1J 

Razak—ior  Noa-Applioanfc 

Order. — The  non-applicant  Bhaiyalal 
alias  Chhotelal  Kori  who  is  young  lad  of 
20  years  of  age  was  convicted,  practically 
on  his  own  admission,  by  the  Tahsildar 
&  Magistrate,  Second  Class,  Nagpur  Bunder 
S.  324,  I.  P.  C,  and  sentenced  to  pay  a 
fine  of  Bs  50  only.  The  case  against  the 
accused  was  that  he  had  branded  his  wife 
Mt  Gulabboo  with  hot  iron  tongs  in 
three  places  on  account  of  a  petty  domes- 
tic quarrel, 

The  District  Magistrate,  Nagpnr,  has, 
under  S  438,  Criminal  P  C.  reported  the 
case  to  this  Court  with  the  following  re- 
commendation: 

''The  brutality  of  the  act  of  tho  accused 
calls,  mv  my  opinion,  for  a  sentence  of  impri- 
sonment of  at  leaat  six  mouths,  In  awarding 
the  sentence  of  fine,  the  Magistrate  has  been 
influenced  by  the  consideration  that  the  ac- 
cused was  the  husband  of  the  girl,  who  was 
branded.  Bun  1  do  not  consider  this  a  suffi- 
cient reason  for  taking  a  lenient  view  of  the 


case.  I  may  note  that  the  accused  and  his 
wife  are  Koris  by  caste,  and  remarriage  am- 
ongst them  ii  permissible." 

Mr.  Bazak  who  appeared  for   the  non- 
applicant  in    showing   cause   against   the* 
recommendation    of  the   District    Magis- 
trate   presented    an  '  application    to  this 
Court  signed  by  his    client    and   Hiralal, 
the  father  of  the  minor    girl,  stating  that 
since  the  parties  have  compromised  their 
differences    permission    of    the  Court    be 
granted  to  compound  offence  under  S.  345' 
(2),  Criminal  R  C. 

The  principal  grounds  for  the  neces- 
sity for  compounding  the  offence  are 
given  in  paras  3  and  4  of  the  application 
in  these  words: 

The  applicant  is  a  young  girl  of  16  years  and 
if  her  husband,  the  non-applicant,  wero  to  be 
sentenced  to  imprisonment,  the  whole  family 
would  suffer  disgrace,  and  in  that  eventuality 
there  is  every  apprehension  of  tho  non-appli- 
cant mirryiag  another  woman  and  deserting 
the  applicant;.  The  applicant  will  not,  accor- 
ding to  the  law  governing  the  parties,  be  able 
to  marry  another  person  and  her  whole  life 
will  ba  ruined  and  blasted. 

"It  is  therefore  in  the  mutual  interest  of  the 
applicant  as  well  as  tho  non-applicant  that  the 
differences  between  them  be  removed  and  the 
compromise  effected  and  the  parties  have 
therefore  compounded  tho  offence  and  Book  per- 
mission of  this  Hon'blo  Court  to  file  this 
compromise  in  Court.  Aa  -the  applicant  is  a. 
minor  her  lather  who  is  her  present  guar- 
dian is  acting  on  her  behalf  in  this  compro- 
mise." 

It  was  this  consideration  of  the  close 
relationship  between  the  accused  and  the 
assaulted  girl  wife  that  led  the  learned 
trying  Magistrate  to  deal  with  him  leni- 
ently, apparently  not  to  embitter  their 
relationship  any  further  The  learned 
District  Magistrate  in  his  recommenda- 
tion for  enhancement  of  sentence  seems 
to  suggest  that  even  if  a  sentence  of  im- 
prisonment is  inflicted  upon  the  accused 
with  a  possible  eventuality  of  his  dis- 
carding his  wife  it  would  not  matter  at 
all  because  the  parties  "are  Koris  by 
caste  and  remarriage  amongst  therrr  is 
permissible  "  He  fails  to  take  account 
of  the  fact  that  in  the  absence  of  a  legal 
divoi-co  even  the  discarded  wife  of  a  Kori 
would  not  be  able  .to  remarry,  and  that  a 
revengeful  husband  is  not  likely  to  grant 
the  divorce  though  he  may  himself  marry 
a  second  wife. 

Hiralal,  the  father  of  tho  minor  girl  to 
whoui  the  hurt  was  caused  was  examined 
by  me  and  he  admitted  having  come  to 
terms  with  his  son-in-law,  the  non-appli- 
cant. He  also  stated  that  the  girl  was- 
only  16  years  of  age  and  had  been  staying; 
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with  him  since  she  WAS  assaulted  and 
that  it  was  at  his  suggestion  that  the 
girl  had  made  a  report  to  the  police  who 
after  investigation  pat  np  the  oa.se  against 
the  accused  before  the  Court.  Under  the 
peculiar  circumstances  of  the  case  Hira- 
lal  must  therefore  be  considered  to  be 
competent  to  compound  the  case  on  behalf 
of  his  minor  daughter  under  8.  345  (4), 
Criminal  P,  0. 

There  is  no  doubt  that  this  Court  has 
got  the  power  under  S.  439,  Criminal  P. 
C.,  to  grant  the  permission  necessary  for 
compounding  offences  under  S  345  (2) 
ibid.  Having  regard  to  the  nearness  of 
the  relationship  betwesn  the  parties  to 
this  case  and  for  the  reasons  enumerated 
in  grounds  3  and  4  of  the  petition  of  com- 
promise, I  consider  this  case  to  be  a  fib 
one  to  be  compounded  and  therefore  ac- 
cord the  necessary  permission.  In 
Aminulla  v.  Emperor  (1)  it  was  very 
pertinently  remarked  by  a  Bench  of  the 
Calcutta,  High  Court  that  : 

"it  is  a  great  pity  when  parties  who  are  ap- 
parently nearly  related  to  one  another  succeed 
in  patching  up  their  quarrels,  that  the  Magis- 
trate should  not  do  what  ho  can  to  restore 
peace  and  goodwill." 

As  the  matter  has  now  been  compoun- 
ded sub-S  6,  8.  345,  Criminal  P.  C., 
comes  into  play  and  I  must  record  an 
order  of  acquittal  against  the  accused. 
The  fine  paid  by  him  will  be  refunded. 

P  N  /B.K. Accused  acquitted. 

(I)  A.  l.H.  1922  Gal.  191. 
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FINDLAY,  J.  C. 

Tarachand  Marwadi  —  Accuse! — Ap- 
pellant. 

v. 

Emperor—  Opposite  Party. 

Misc.  Appeal  No.  43  of  1929,  Decided 
on  29th  September  1928,  from  au  order 
of  Dist  Judge,  Chhindwara,  D/-  llth 
July  1928 

(a)  Penal  Code,  S.  193—  For  offence  o* 
perjury  to  be  complete  deponent  muit  leavc 
Court  under  lie  with  which  he  begini  by 
deceiving  it. 

The  gist  of  an  offence  of  parjury  ig  the  fact 
that  it  amounts  to  an  attempt  to  mislead  and 
deceive  the  Court.  For  the  offence  to  bo  com- 
plete the  deponent  must  leavj  the  Court  under 
the  lie  with  which  he  began  by  deceiving  it. 

[P  280  0  2] 

Where  a  witness  makes  a  statement  in  hia 
examination- in-chief  contradictory  to  his  pre- 
vioui  deposition  but  in  his  orois-examination 
gosa  back  to  his  previous  position,  the  whole 


evidence  must  be  read  together  and  no  offence 
of  petjury  Is  committed  :  A. I.E.  1927  Nag.  189, 
Affirmed.  [P  280  C  1] 

lb)  Precedents— If  head-note  is  not  con- 
sistent with  judgment,  it  i«  latter  that  is  to 
be  looked  upon  as  authoritative. 

If  a  head-note  to  a  reported  case  is,  in  any 
way,  inconsistent  or  not  wholly  reconcilable 
with  the  body  of  the  judgment,  ib  is  the  latter 
that  must  undoubtedly  be  looked  upon  as  au- 
thoritative. [P  280  C  1] 

P  S.  Kotual,  M.  D.  Niyogi  and  W.  B. 
Puranik — for  Appellant. 
G.  P.  Dick— tor  the  Crown. 

Judgment. — The  prosecution  of  fche 
appellant  Taraohand  for  an  offence  under 
S.  193,  I.  P  C  ,  has  been  ordered  by  the 
District  Judge,  Chhindwara,  on  llth  July 
1928.  Neither  in  the  order  in  question, 
nor  in  the  complaint  sent  to  the  Magis- 
trate of  the  First  Class,  Chhindwara,  waa 
the  particular  section  of  the  Indian 
Penal  Code  concerned  mentioned,  but  the 
offence  for  which  the  appellant  was 
ordered  to  be  prosecuted,  was  apparently 
one  under  3.  193,  or  that  section  read 
with  S  511,  I.  P.  C. 

It  is  unnecessary  here  to  repeat  in  any 
detail  the  facts  of  the  case.  It  will 
suffice  to  say  that,  in  the  year  1916,  the 
question  of  the  validity  of  the  adoption 
of  one  Uderam  was  concerned,  and  the 
present  a-ppollanb,  who  is  an  influential 
and  old  member  of  the  community  con- 
cerned, gave  evidence  testifying  to  the 
existence  and  validity  of  an  orphan-adop- 
tion in  the  caste.  Cuiiously  enough,  in 
the  suit,  out  of  which  the  present  pro- 
ceedings arose,  the  validity  of  the  adop- 
tion of  the  same  Uderam  was  again  in 
question  and,  in  his  examination-ia-ohief 
in  the  Court  of  the  District  Judge,  the 
appellant's  evidence  was  of  a  kind  which 
was  to  some  extent  prima  facie  contra- 
dictory of  his  earlier  statement  in  1916, 
When,  in  cross-examination,  however, 
that  statement  was  brought  to  his  notice, 
the  appellant  then  more  or  less  resiled 
from  the  position  he  had  taken  up  in  his 
examination  in-chief  and  admitted  the 
existence  of  the  custom  of  orphan-adop- 
tion as  well  as  its  validity  ;  he,  in  fact, 
went  back,  to  all  intents  and  purposes,  to 
the  position  he  hid  taken  in  1916.  The 
learned  District  Judge  was  of  opinion 
that  a  prosecutions  for  perjury  prima  facie 
lay,  for  alleged  contradictions  between 
the  appellant's  deposition  of  1916  and  his 
eximination-in-ohief  in  the  present  case, 
and  for  contradictions  existing  in  his 
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later   deposition   between   the   examina- 
tion-in-ohief  and  the  orosg-examination. 

The  attention  of  the  District  Judge  had 
been  called  to  the  decision  of  Hallifax, 
A.  J.  C.,  in  Local  Government  v.  Gambhir 
Bhujua  (1),  a  decision  which,  as  at  pre- 
sent advised,  I  may  say,  I  see  no  reason 
to  differ  from.  In  considering  this  deci- 
sion, the  District  Judge  has  allowed  him- 
self to  be  influenced  by  the  terms  of  the 
head-note  thereto.  I  may  at  once  say 
that  if  a  head-note  to  a  reported  case  is, 
in  any  way,  inconsistent  or  not  wholly 
reconcilable  with  the  body  of  the  judg- 
ment, it  is  the  latter  that  must  undoub- 
tedly be  looked  upon  as  authoritative 
The  head-note  is  little  more  than  an 
index  summary,  or  memoriser,  abstracted 
from  the  judgment  for  purposes  of  quick 
reference  by  those  having  occasion  to 
refer  to  the  reported  decision  in  question. 
It  is  in  no  way  authoritative  and  in 
practice,  it  is  often  not  even  prepared  by 
the  Judge,  who  has  delivered  the  judg- 
ment, for  the  simple  reason  that  when 
the  case  comes  to  be  reported,  that  Judge 
may  not  be  available.  In  practice,  there- 
fore, such  head-notes  are  not  infrequently 
prepared,  not  only  by  Judges  of  this 
Court  other  than  the  one  who.  delivered 
the  judgment  but,  in  certain  instances, 
by  other  officials  of  this  Court.  The 
head-note,  therefore,  cannot,  in  any  way, 
be  looked  upon  as  authoritative. 

It  will  be  convenient,  first  of  all,  to 
deal  with  the  deposition  of  the  appellant, 
as  given  in  the  District  Judge's  Court, 
There  can  be  little  doubt  indeed  but 
that,  in  the  initial  part  of  that  deposi- 
tion, the  appellant  was  anxious  to  sug- 
gest, as  regards  the  custom  of  orphan 
adoption  in  the  caste  concerned,  that  the 
practice  in  question  did  not  exist,  or  at 
least  that  he  was  unaware  of  it.  That 
his  action  in  this  connexion  was  dis- 
honourable and  possibly  perverse  cannot 
be  doubted  for  a  moment.  At  the  same 
time,  even  in  the  examinatiou-in-chief, 
it  was  obvious  that  the  witness  was  only 
prepared  to  make  a  half-hearted  attempt 
in  support  of  the  plea  he  was  called  on 
bo  support,  because,  even  in  that  exa- 
mination-in-chief,  he  explicitly  stated 
that  he  was  not  prepared  to  say  that  an 
orphan-adoption  was  invalid ;  all  the 
length  he  would  go,  was  to  say  that  the 
oaste  opinion  was  in  favour  of  its  in- 
validity. However  this  may  be,  I  fully 

(l)  A.  I.  B.  1927  Nag.  189=23  N.  L,  R.  35. 


agree,  with  'the  remarks  of  Hallifax, 
A.  J.  C.,  in  para.  6  of  his  judgment  in 
Local  Government  v.  Gambhir  Bhujua 
(1),  quoted  above,  -and  I  am  of  opinion 
that  the  deposition  must  be  taken  as  a 
whole  and,  in  the  cross-examination,  it 
is  obvious  tha.t  the  appellant  fully  re- 
tracted the  statement  in  the  examination- 
in-chief  and  went  back  to  the  position 
he  had  taken  in  1916.  It  not  infrequently 
occurs  in  criminal  and  civil  Courts  that 
a  witness,  who  begins  by  making,  or 
attempting  to  make  a  false  statement,  is 
cautioned  by  the  Magistrate  or  Judge 
concerned  and  is  informed  of  circum- 
stances which  seem  to  him  to  establish 
the  falsehood  of  that  statement  ;  it 
frequently  ensues  that  the  witness,  after 
such  caution,  corrects  his  earlier  state- 
ment and  proceeds,  to  put  it  bluntly,  to 
tell  the  truth.  I  have  never  known  of 
any  case,  where  in  such  circumstances,  a 
Judge  or  Magistrate  has  thought  it  desir- 
able to  prosecute  such  a  witness  either 
for  perjury  or  for  an  attempt  to  commit 
that  offence.  This  is  precisely  what  we 
have  occurring  in  the  present  case,  the 
only  difference  being  that  the  witness 
proceeded  to  tell  the  truth,  not  as  the 
result  of  a  caution  from  the  Judge  but  on 
his  being  confronted  with  his  earlier 
statement  of  1916.  I  myself  am  of  opinion 
that,  in  such  circumstances,  if  it  be  true 
that  a  very  technical  offence,  attempt  to 
commit  perjury,  has  been  committed  by 
such  a  witness,  it  is  inadvisable  and  per- 
haps unreasonable  to  order  his  prosecu- 
tion. The  very  gist  of  an  offence  of  per- 
jury is  the  fact  that  it  amounts  to  an 
attempt  to  mislead  and  deceive  the  Court. 
For  the  offences  to  be  complete,  the 
deponent  must,  in  my  opinion,  leave  the 
Court  under  the  lie  with  which  he  began 
by  deceiving  it. 

In  the  present  instance,  the  rosult  has 
been  precisely  the  reverse  When  the 
appellant  left  the  Court,  the  latter  was 
doubtlebs  by  that  time  imbued  with  the 
truth  of  the  later  statement  of  the  wit- 
ness as  given  in  his  cross-examination. 
It  might  be  advanced  in  this  connexion 
that  the  motive,  which  led  the  deponent 
eventually  to  tell  the  truth,  was  an  un- 
worthy one,  viz.,  the  mere  fear  that  he 
might  otherwise  incur  a  penalty  under 
the  Criminal  Law.  I  fully  concur  that 
this  was  probably  so  in  the  present  case, 
but,  nevertheless,  I  do  not  think  that,  in 
such  circumstances  it  is  advisable  to 
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order  a  prosecution  for  perjury,  or  for  an 
attempt  to  oommit  perjury  of  a  most 
-teohnical  nature,  a  prosecution  in  which, 
•moreover,  there  is  not,  in  my  opinion, 
Any  large  degree  of  certitude  of  convic- 
tion. 

Taking  the  view  I  do,  it  pari  passu 
follows  that,  if  the  whole  of  the  evidence 
-of  the  appellant  in  the  lower  Court  ie 
read  together,  there  is  no  essential  con- 
irAdiction  between  it  and  his  deposition 
-of  1916.  I  do  nob,  therefore,  think  that, 
in  the  present  cise,  a  prosecution  lay  at 
*all  for- a  contradiction  between  the  earlier 
deposition  and  the  examination-in-chief 
in  the  later  deposition.  Similarly,  I  have 
already  given  my  reasons  for  holding 
that  it  is  inadvisable  to  prosecute  the 
appellant  for  an  attempt  to  oommit  per- 
jury in  respect  of  the  discrepancies  and 
-contradictions  between  his  oxamination- 
in-chief  and  his  cross-examination  in  the 
later  deposition. 

Rife  though  the  offence  of  perjury  may 
be  and  although  it  may  be  most  desirable 
to  bring  offenders  in  the  matter  to  jus- 
tice, I  do  not  think  -that,  for  other  rea- 
sons, a  prosecution  was  advisable  in  this 
•case.  The  question  of  whether  an  orphan- 
.adoption  is  valid  or  invalid  in  the  case 
concerned  is  obviously  a  vexed  one,  on 
which  opinions  differ,  even  among  the 
caste  people.  It  is  difficult,  therefore,  to 
arrive  at  any  degree  of  certitude  as  to 
the  existence  of  the  validity  or  invalidity 
of  any  such  custom,  at  any  rate,  as  re- 
gards the  degree  of  certitude  required  in 
a  criminal  trial,  in  which  the  onus  of 
proof  would  lie  on  the  prosecution. 

Secondly,  I  am  of  opinion  that,  in  view 
<of  the  long  lapse  of  time  since  the  earlier 
•deposition,  the  appellant  was  worthy  of 
•some  consideration  in  this  connexion. 
Finally,  it  is  impossible  to  overlook  the 
extreme  old  age  of  the  appellant  who  is 
a  man  of  74.  If  his  respectable  position 
in  the  past  is  taken  into  account,  he  has 
certainly  disgraced  himself  in  the  present 
proceedings  and,  in  the  circumstances, 
I  should  be  inclined  to  bold  tljat  his 
punishment  will  be  sufficient.  Moreover, 
there  occur  many  worse  and  much  more 
manifest  oases  of  perjury  than  the  pre- 
sent one  which  is,  as  I  have  shown,  from 
the  legal  point  of  view,  of  an  extremely 
doubtful  nature  as  to  whether  even  a 
technical  offence  was  committed  ;  and 
which  has,  moreover,  in  it  incidents  I 
have  referred  to  above,  which  make  the 


case  one  of  a  very  marginal  nature.  I 
do  not  think,  therefore,  that,  in  the  cir- 
cumstances, the  learned  District  Judge 
exercised  a  sound  discretion  in  ordering 
the  prosecution  of  the  appellant  and  I 
do  not  think  that  that  prosecution  would 
be  likely  in  any  way  to  further  the  ends 
of  justice  The  order  appealed  against 
is  accordingly  reversed  and  the  prosecu- 
tion of  the  appellant  for  the  offence  in 
question  in  the  Court  of  the  First  Class 
Magistrate,  Chhindwara,  is  quashed. 
P.N./R.TC.  Prosecution  quashed. 
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MOHIUDDIN,  A.  J.  C. 

Chinai — Appellant, 
v 

Mukundram — Respondent. 

Criminal  Appeal  No.  74  of  1929,  Deci- 
ded on  12th  August  1929,  from  decision 
of  Sess.  Judge,  Saugor,  D/-  4th  March 
1929,  in  Criminal  Appeal  No.  10  of  1929. 

(a)  Criminal    P.    C.,    S.    476  (B)— Meaning 
of  wordi  "and  if  it    makes    such    complaint, 
the    provisions    of    that    section    shall    apply 
accordingly,"  explained. 

Th9  words  "and  if  it  makes  such  com- 
plaint;, the  provisions  of  that  section  shall 
apply  accordingly"  refer  to  the  procedure  laid 
down  in  S.  476  about  th*  filing  of  •  auoh  com- 
plaints and  nob  to  tha  act  oE  making  the 
complaint.  [P  2B2  G  1] 

(b)  Criminal  P.  C  ,  S.  476  (B)-  No    appeal 
lies  against  order  by   appellate    Court  under 
S.  476  (B). 

The  policy  of  tha  Co  do  is  not  to  allow  two 
appeals  in  criminal  matters  and  no  appeal 
lies  undor  the  provisions  of  the  Code  against 
an  order  nude  by  an  appellate  Court  under 
S.  476  (B)  .  A.  I.  R.  1925  Lah.  322,  Rel.  on.  ; 
A.  I.  R.  192G  Pat.  81,  not  Foil.  ;  A.  I.  fl.  1924 
Bom.  347  ;  A.  I.  R.  1927  Rang.  313,  Ref. 

[P  282  C  1] 

J.  Sen—tor  Appellant. 

Judgment. — Mukundram  moved  the 
Sub-Divisional  Magistrate,  Rehli,  by  an 
application  to  file  a  complaint  against 
Ohinai  and  this  application  was  rejected 
on  5th  January  1929  and  the  Sub-Divi- 
sional Magistrate,  Mr  G  P  Saraiya, 
declined  to  lodge  a  complaint.  This  was 
done  under  8.  476,  Criminal  P.O.  Mukund- 
ram filed  an  appeal  under  S.  476-B,  'Cri- 
minal P.  C.,  in  the  Court  of  Sessions 
Judge,  Saugor,  who  allowed  the  appeal, 
and  filed  a  complaint  which  the  Subordi- 
Court  might  have  made  under  S.  476, 
Criminal  P.  C.  Chinai  has  filed  this  ap- 
peal under  S.  476  B,  Criminal  P.  C.,  and 
the  learned  Government  Advocate  has 
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taken  an  objection  to  the  effect  that  no 
appeal  lies  against  the  order  of  the  Sea- 
Sessions  Judge  passed  under  S.  476-B, 
Criminal  P.  0.  Ohinai's  learned  pleader 
relies  on  $  judgment  of  the  Patna  High 
Court  in  Ran  jit  N  drain  Singh  v.  Ram- 
bahadur  Singh  (l),  and  the  learned 
Government  Advocate  cites  the  following 
cases  in  support  of  his  contention  :  Soma- 
bhai  Vallavbhai  v  Aditbhai  Parshottam 
(2),  Muhammad  Idns  v.  Emperor  (3) 
and  Ma  On  Khin  v.  N.  K.  M.  Firm  (4). 

I  have  read  carefully  the  reported  oases 
on  the  subject  and  am  of  opinion  that  no 
appeal  lies  against  the  order  passed  by 
the  appellate  Court  under  S.  476-B, 
Criminal  P.  C  Great  stress  was  laid 
on  the  following  words  in  S.  476-B: 
"and  if  iu  makes  such  complaint,  the  provi- 
sions of  that  section  shall  apply  accordingly," 
and  it  was  argued  that  if  the  appellate 
Court  files  a  complaint,  it  is  a  complaint 
under  S.  476,  Criminal  P.  C.,  and  an 
appeal  lies.  The  words  : 
"and  if  it  makes  such  complaint,  the  provi- 
sions of  that  section  shall  apply  accordingly," 
refer  to  the  procedure  laid  down  in 
S.  476,  Criminal  P.  C.,  about  the  filing 
oE  such  complaints  and  not  to  the  act  of 
making  the  complaint.  The  policy  of  the 
Criminal  Procedure  Code  is  not  to  allow 
two  appeals  in  criminal  matters,  and,  if 
the  construction  put  by  the  Patna  High 
Court  is  accepted,  there  would  be  two 
appeals  under  S.  476-B,  Criminal  P.  C. 
S.  476  B,  Criminal  P.  C.,  does  not  seem 
to  provide  for  a  second  appeal  As  poin- 
ted out  by  Martineau,  J.,  in  Muhammad 
Idns  v  Emperor  (3)' 

"Section  476-B  of  the  Code  givea  a  right  of 
appeal  only  when  a  Court  has  made  01  refused 
to  make  a  complaint  under  S.  476  or  8.  476-A, 
and  neither  of  those  sections  relates  to  a  com- 
plaint made  by  a  Court  on  appeal  from  an 
order  of  a  subordinate  Court  refusing  to  make 
a  complaint," 

I  therefore  hold  that  no  appeal  lies 
under  the  provisions  of  the  Criminal 
Procedure  Code  against  an  order  made  by 
an  appellate  Court  under  S.  476-B,  Crimi- 
nal P.  C. 

This  Court  will  exercise  its  revisional 
powers  in  suitable  cases  where  justice 
demands  it,  but  no  good  case  is  made  out 
for  interference  in  revision  in  this  case. 
The  learned  Sessions  Judge  has  given 
good  reasons  in  his  order  dated  4th  March 

(1)  A.  I.  R.  1926  Pat.  81=5  Pat.  262. 

(2)  A.  I.  R.  1924  Bom.  847=18  Bom.  401. 

(3)  A.  I.  R.  1925  Lab.  322=6  Lib.  63. 

(4)  A.  I.  R.  1927  Rang,  813=5  Rang.  523, 


1929  why  a  complaint  should  be  filed  and 
in  my  opinion  the  order  is    correct. 
appeal  is  dismissed. 

P.N  /R.K.  .  Appeal  dismissed. 
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JACKSON,  A.  J.  C. 

Gokal  Prasad  —Defendant — Applicant " 
v. 

Govindrao  Subhedar — Plaintiff — Non- 
Applicant. 

Civil  Bevn.  No.  58  of  1929,  Decided 
on  18th  July  1929,  against  the  order  of 
Sub- Judge,  1st  Class,  Betul,  D/-  22nd 
December  1928. 

(a)  Civil    P.    C.,    S.    115—  Election—  Order 
thereon  is  reviiable. 

High  Court  has  jurisdiction  to  revise  an 
order  passed  in  connexion  with  an  election 
petition  under  the  Municipal  Election  Rules  : 
A.  I.  R.  1927  Mad.  935,  Bel.  on.  [P  282  0  2], 

(b)  C.    P.    General    Clauiei   Act,  S.  5  (c) — 
Scope. 

It  cannot  be  said  that  S.  5  (c)  requires  the* 
proceedings  to  continue  before  the  original 
Court  and  not  before  the  Court  to  which  juris- 
diction may  havo  been  transferred  by  the  re- 
pealing Act.  LP  283  0  11 

(c)  Interpretation    of    Statutes  —  Amend- 
ment of  law. 

An  amendment  of  the  law  which  changes- 
the  forum  and  docs  not  take  away  thn  right 
to  institute  proceedings,  relates  to  procedure 
only  and  has  retrospective  effect  :  A.  I.  11. 
1924  Cal.  983,  Appr.\  A.  I.  R.  1927  P.  C- 
97,  Dist.;  A  I.  R.  1927,  Mad.  977,  Ref. 

[P  283  C  2] 

G.  R.  Pradhan — for  Applicant. 

A.  V.  Vazalwar—toT  Non-Applicant. 

Order. — Tbis  is  an  application  for 
revision  of  an  order  passed  by  the  Sub 
ordinate  Judge,  First  Class,  Betul,  in 
connexion  'with  an  election  petition 
under  the  Municipal  Election  Rules. 
The  jurisdiction  of  this  Court  to  inter- 
fere in  revision  has  been  questioned  ;  but 
it  is  a  fact  that  such  applications  have 
been  hitherto  entertained  and  I  find  that 
in  Chellasiuami  Konar  v.  Sangama 
Nayakar  (A.  /.  B.  1927  Mad  935)  the 
jurisdiction  of  the  High  Court  has  been 
efiaitely  asserted.  That  is  a  view  from 
which  I  am  not  prepared  to  dissent,  par- 
ticularly as  the  wording  of  the  rules 
appears  to  give  the  civil  Court  as  such 
the  jurisdiction  to  deal  with  election 
petitions, 

The  election  petition  was  originally  pre- 
sented, as  the  rules  then  in  force  requir- 
ed, to  the  Deputy  Commissioner.  While* 
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it  was  pending,  the  rules  were  amended 
and  the  jurisdiction  was  given  to  the 
civil  Court.  The  petition  was  according- 
ly transferred,  but  the  applicant  objected 
to  the  civil  Court's  jurisdiction  on  the 
ground  that  the  amendment  of  the  rules 
had  not  a  retrospective  effect.  The 
learned  Subordinate  Judge  has  held 
against  the  applicant  and  revision  of  his 
order  is  now  sought.  Reliance  is  placed 
orf  S.  5,  01.  (o),  C  P.  General  Clauses 
Act,  which  deals  with  the  conti- 
nuance of  proceedings  after  the  enact- 
ment, under  which  they  were  instituted, 
has  been  repealed  ;  but  it  does  not  seem 
to  me  that  that  section  requires  the  pro- 
ceedings to  continue  before  the  original 
Court  and  not  before  the  Court  to  which 
jurisdiction  may  have  been  transferred 
by  the  repealing  Act.  Moreover,  legis- 
lation is  regarded  as  having  retros- 
pective effect  in  so  far  as  it  relates  to 
procedure. 

It  is  argued,  however,  that  this  is  not 
a  mere  matter  of  procedure  and  that  the 
right  to  present  a  petition  to  a  particu- 
lar authority  is  a  substantive  right  which 
cannot  be  taken  away  with  retrospective 
effect.  Various  decisions  have  been  cited 
before  me  dealing  the  effect  of  legisla- 
tion which  takes  away  a  right  of  appeal, 
but  I  oFinnot  find  in  any  of  them  any 
decision  that  the  right  to  appeal  to  a 
particular  Court  cannot  be  taken  away, 
what  is  decided  in  those  cases  is  that  the 
right  of  appeal  is  not  affected  by  subse- 
quent legislation.  One  of  the  decisions 
Daivanayaya  Beddiar  v  Renukambal 
Ammal,  A  IM.  1927  Mad  977  (P.B.)seems 
to  me  to  have  no  bearing  at  all  on  the 
present  cise~;  it  decides  that  a  question 
of  valuation  of  an  appeal,  namely,  that 
an  amendment  of  the  Court-fees  Act, 
does  not  alter  the  money  value  of  the 
original  suit,  calculated  under  the  law 
in  force  when  it  was  instituted,  by 
which  jurisdiction  throughout  the  subse- 
quentli  tigation  inita  several  stages  is  fixed. 
The  Privy  Council  decision  in  Eeshoram 
Poddar  v.  Nundo  Lai  Mallick  A.  I.  R. 
1927  P.  C.  97,  upon  which  great  reliance 
was  placed,  does  not  help  the  applicant. 
It  dealt  with  a  right  of  appeal  to  the  Pre- 
sident Improvement  Committee,  Calcutta, 
under  the  Calcutta  Bent  Act,  An  appeal 
had  been  preferred,  but  before  it  could  be 
decided  the  Act  had  ceased  to  be  in  force 
as  regards  premises,  the  rent  of  which 
exceed e  1  R^.  3,000  a  yeir  The  rent  of 


the  premises  occupied  by  the  appellant 
did  exceed  this  amount  and  the  President 
of  the  Improvement  Committee  decided 
that  he  had  no  jurisdiction  to  decide  the' 
appeal.  Ib  was  held  by  their  Lordships 
of  the  Privy  Council  that  the  President 
had  jurisdiction  ;  but  the  position-there, 
was  that  no  appellate  Court  had  been 
appointed  to  succeed  the  President  with 
jurisdiction  in  respect  of  premises  suoh< 
as  those  occupied  by  the  appellant  ;  and 
I  cannot  infer  from  the  decision  of  their 
Lordships  that,  if  jurisdiction  had  been* 
transferred  from  the  President  to  another 
authority,  the  appellant  would  have  had 
the  right  to  continue  his  appeal  before 
the  President. 

On  behalf  of  the  non-applicant  I  have1 
been  referred  to  the  decision  in  Eajib 
Lochan  Dhaj  v.  Jogesh  Chandra  Das  (A. 
I.  R.  1924  Cal.  983).  It  dealt  with  an 
amendment  of  the  Criminal  Procedure 
Code,  which  made  an  offence  previously 
tnbleonly  by  the  Court  of  Session  triable ^ 
by  a  Magistrate  of  the  First  Class. 
It  was  held  that  the  amendment  related- 
to  procedure  and  had  retrospective  ef- 
fect and  that  a  case, commenced  before  the- 
amending  Act  came  into  force,  could  he 
disposed  of  by  a  Magistrate.  That  is  a  view 
with  which  I  respectfully  concur.  I  am  of 
opinion  then  that  an  amendment  of  the 
law,  which  changes  the  forum  and  does 
not  take  away  the  right  to  institute  pro- 
ceedings, relates  to  procedure  only  and 
has  retrospective  effect.  That  being  so, 
I  must  hold  that  the  Subordinate  Judge, 
in  the  present  case,  has  jurisdiction  to 
deal  with  the  election  petition  presented 
to  the  Deputy  Commissioner.  The  ap- 
plication for  revision  is  dismissed  with 
costs.  I  fix  pleader's  fee  at  Bs.  20. 

P  N  /R.K.  Revision  dismissed. 
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JACKSON,  A.  J.  C. 

Dabarao  and  another — Plaintiffs — Ap- 
pellants. 

v. 

Narayanrao  and  others  — Defendant* — 
Respondents.' 

Misc.  Appeal  No.  6-B  of  1929,  Decided1 
on  26th  August  1929,  from  order  of  Add!.. 
Dist.  Judge,  Amraoti,  D/-  12th  March 
1929,  in  Civil  Suit  No.  33  of  1928. 

(a)  Civil  P.  C  ,  O.  40,  R.  1  (2)-O.  40- 
R.  1  (2)  deals  with  »•«•  in  which  property,, 


•284  Naspur 


BABARAO  v.  NARAYANRAO  (Jackson,  A.  J.  G.) 


1929 


ii  in    potieiiion   of  perion    who  is  not  party 
do  iuil. 

Order  40?,  B  1  (2),  deals  with  cases  ia 
which  the  property  is  ia  possession  of  a  par- 
son who  is  not  a  party  to  the  suit.  [P  281  0  2] 

Where  a  creditor,  who  had  purchased  the 
Jights  of  a  person  in  execution  of  a  decree,  IB 
>made  a  party  to  a  suit  brought  by  the  parson's 
wife  and  son  for  partition  and  declaration 
ihat  certain  decreed,  mortgages  and  attach- 
ments were  not  binding  on  them,  a  Court  can 
on  creditor's  application  appoint  a  receiver 
although  such  creditor  has  no  present  right 
to  possession  of  the  property  18  Mad.  23, 
.-I.  /.  R.  1925  Pat.  293,  Rel.  on,,  9  N.  L.  R.  18, 
15  C  P.  L.  R.  106;  9  N  'L.  R.  145  and  39  Mad. 
_265,  Ref.  [P  284  G  2J 

(b)  Hindu  Law  —  Debts— Debt!  incurred  by 
father  are  binding  on  son  unless  it  is  proved 
that  they  are  incurred  for  immoral  and  ille- 
gal purposes, 

In  a  suit  brought  by  a  minor  son  and  a  wife 
of  a  person  against  him  and  his  creditors  for 
a  partition  and  declaration  that  certain  dec- 
rees, attachments  and  mortgages  were  nob 
binding  on  them  on  the  ground  that  the  debts 
•were  incurred  by  the  person  for  immoral  and 
illegal  purposes,  the  whole  estate  is  prima 
Jacie  liable  for  tho  debts  unless  it  is  proved 
rthat  the  debts  were  so  incurred.  [F  285  G  1] 

T.  L.  Sheode — for  Appellants. 

M.  B.  Niyofji — for  Respondents. 

Order. — This  is  an  appeal  against  an 
Border  appointing  a  receiver.  The  plain- 
tiffs are  the  minor  son  and  the  wife  of 
defendant  1  and  they  have  sued  for  a 
partition  and  a  declaration  that  certain 
•decrees,  attachments,  mortgages  and 
•simple  money  dehtfl  are  not  binding  upon 
them  on  the  ground  that  the  debts  in- 
curred by  defendant  1  were  for  illegal 
and  immoral  purposes.  Defendant  1's 
-creditors  have  been  joined  as  defendants 
and  they  made  an  application  for  a  recei- 
ver which  was  rejected  on  13th  August 
1928.  They  were,  however,  permitted 
to  apply  again  if  they  failed  to  realize 
-the  sums  due  to  them  by  sale  of  the 
right,  title  and  interest  of  defendant  1. 
A  part  of  the  property  hag  been  sold,  but 
there  still  remained  debts  of  Bs  18,000 
outstanding.  A  second  application  for  a 
receiver  has  now  been  granted  on  the 
.ground  that  if  no  receiver  is  appointed, 
defendant  1  in  collusion  with  the  plain- 
tiffs will  do  away  with  as  much  of  the 
.produce  as  they  can. 

The  first  point  taken  in  appeal  is  that 
-the  creditors,  who  have  purchased  the 
rights  of  defendant  1,  have  no  present 
right  to  possession  of  the  property.  It 
rhas  been  laid  down  in  Abdul  Aziz 
v.  Ajudkia  (l)  and Mohanlal  v.  Tek- 

(1)  [1902J  15  C.  P.  L,  B.  156". 


chand  (2),  that  a  purchaser  of  an  undivi- 
ded share  cm  only  obtain'separate  posses 
sion  by  enforcing  partition  of  the  whole 
estate.  On  this  it  is  urged  that  no  re- 
ceiver can  be  appointed  because  of  0.  40, 
B.  1,  sub-R.  (2)  which  runs  as  follows: 

11  Nothing  in  this  rule  shall  authorize  the 
Court  to  remove  from  the  -possession  or  cus- 
tody of  property  any  person  whom  any  party 
to  the  suit  has  not  a  present  right  so  to 
remove." 

But  that  subrule  seems  to  me  clearly 
to  deal  with  cases  in  which  the  property 
is  in  possession  of  a  parson  who  is  not  a 
party  to  the  suit.  If  applied,  as  the  ap- 
pellants desire,  it  would  mean  that  a 
receiver  could  not  be  appointed  in  suits 
for  partition  and  that  a  receiver  can  be 
appointed  in  such  suits  as  has  been  re- 
cognized in  Hanumayya  v.  Venkatasub- 
bayya  (3)  and  Bhaywan  Das  v.  Sheonan- 
dan  Prasad  (4).  It  has  been  sought  to 
distinguish  those  cases  on  the  ground 
that  no  strangers  were  parties  to  the 
suits;  but  that  would  not  take  them  out 
of  the  operation  of  0.  40,  B  1,  sub-B.  (2) 
if  the  appellants'  interpretation  of  that 
subrule  is  correct. 

It  is  next  contended  that,  as  the  only 
ground  for  appointing  a  receiver  is  a  fear 
that  defendant  1  and  the  plaintiffs  will 
do  away  with  the  produce  and  as  the 
creditors  are  not  entitled  to  mesne  pro- 
fits before  partition,  they  are  not  entit- 
led to  obtain  the  appointment  of  a  recei- 
ver. Beference  has  been  made  in  this 
connexion  to  Amntrao  v.  Gobini  (5)  and 
Maharaja  of  Bobbili  v.  Venkataramara- 
julu  Naidu  (6).  In  Maharaja  of  Bob- 
bili  v.  Venkataramarajulu  Naidu  (6),  it 
is  laid  down  that  a  purchaser  of  the  un- 
divided share  of  a  member  of  a  joint 
Hindu'family  does  not  thereby  become  a 
tenant-in-common  with  the  other  mem- 
bers and  hence  he  is  not  entitled  to  any 
mesne  profits  in  respect  of  his  share  for 
the  period  between  the  date  of  his  pur- 
chase and  the  date  of  his  suit  for  parti- 
tion. It  may  ba  pointed  out  that  here 
the  suit  for  partition  has  been  instituted 
though  not  by  the  purchasers,  but  the 
real  answer  to  the  appellants'  contention 
is  that  the  creditors  are  not  claiming 
mesne  profits;  what  they  claim  is  that 
the  whole  property  and  the  produce 


2)  [1913]  9  N.  L.  E.  18=18  I,  C.  ?26. 

3)  [1895]  IB  Mad.  23. 

4  -A   I.  R.  1925  Pat.  293=3  Pat.  964. 
(5)  [1913]  9  N.  L.  R.  145=21  I.  G    590. 
_*™L          (6)  [1916]  39  Mad.    265=25  I.  0.  585=27  M. 
L.  J.  409. 
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A.  I.  R.  1921    Gal.   687,   Ref.  ;  A.  I.   R.  1923- 
All.  77  and  7  C,  W.  N.  461  Disf. 

[P  287  C  2,  P  288  C  1}, 

T.  J.  Eedar — for  Applicant. 

R.  M  Bhagade — for  Non-Applicant?. 

G.  P.  Dick— for  the  Crown. 

Order. — The  applicant  applies  for 
revision  of  tho  order  of  the  Sessions 
Judge,  Wardha,  which  confirmed  an- 
order  of  the  Sub-Divisional  Magistrate, 
Wardha,  passed  under  S.  145,  Criminal 
P.  0.  The  applicant  had  made  an  ap- 
plication to  the  Sub-Divisional  Magis- 
trate under  S.  145,  alleging  that  the  non- 
applicants  had  changed  the  boundary 
between  their  fields  and  had  taken  pos- 
session of  about  a  quarter  of  an  acre  of* 
his  field,  No.  35,  by  force.  A  preli- 
minary order  was  passed,  and  after  a> 
short  written  reply  by  the  non-appli- 
cants the  applicant's  pleader  Mr.  Kale* 
stated  that  the  boundary  line  between 
the  two  fields  was  unchanged,  that  he 
was  prepared  to  have  the  boundary 
measured  by  the  Court  with  the  help  of 
any  revenue  officer  according  to  the- 
settlement  record  and  that  he  would 
abide  by  the  decision  of  the  Superinten- 
dent of  Land  Records  about  the  exact 
boundary.  Mr.  Ghate  pleader  for  the 
non-applicants  stated  that  he  had  no  ob- 
jection if  &  revenue  ofiioer  was  directed.1 
by  the  Court  to  fix  the  boundary  lines 
between  the  fields  according  to'the  settle- 
ment record  and  that  any  encroach- 
ment would  be  condoned  and  that 
the  non-applicants  would  abide  by  the 
decision  of  the  revenue  officer.  On  these  • 
statements  the  Magistrate  directed  that 
the  Superintendent  of  Land  Records 
should  be  asked  to  measure  the  boundary 
line  between  tho  fields  Nos.  35  and  40 
according  to  the  settlement  record  and 
put  the  parties  in  possession  accordingly. 
The  Superintendent  of  Land  Records  sub- 
mitted a  report  by  Itfth  September  1928 
but  the  applicant's  phader  stated  that 
he  wished  to  examine  him.  He  was  so 
examined  on  21st  September  and  then 
the  Court  examined  tho  patwari,  who 
actually  did  the  measuiements,  on  2nd 
October  arguments  were  he*rd  on  the 
6tli  October  and  on  llth  October  further 
statements  of  the  parties  were  recorded. 
At  that  time  Mr.  Manohar  Deshpande 
for  tho  applicant  stated  that  his  Client 
was  not  satisfied  with  tho  measurements 
taken  by  the  Superintend  e'ldonb  of-Lawd 
Records  and  tho  Revenue  Inspector  and 


thereof  are  liable  for  the  debts  due  to 
them.  The  plaintiffs  have  to  prove  that 
the  debts  were  incurred  for  illegal  or  im- 
moral purposes  and  until  they  do  so,  the 
whole  property  is  prima  facie  liable  for 
the  debts.  In  these  circumstances,  I 
consider  that  the  receiver  was  rightly 
ordered  to  be  appointed.  I  dismiss  the 
appeal  with  costs.  I  fix  pleader's  fee  at 
IJs.  50. 

P.N./R.K  Appeal  dismissed. 
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STAPLES,  A.  J.  C. 

Gangadhar — Applicant. 
v. 

Balknshna  and  others] — Non-  Appli- 
cants. 

Criminal  Eevn.  No  107  of  1929,  De- 
cided on  19bh  August  1929,  from  deci- 
sion of  Sess.  Judge,  Wardha,  D/-  22nd 
January  1929,  in  Criminal  Revn.  No.  33 
of  1928. 

(a)  Criminal  P.  C.,  S.  145— Order  regard- 
ing future  posiesaion  it  wrong, 

Section  145  relates  simply  to  the  fact  of 
actual  possession  at  the  data  of  the  preli- 
minary order,  No  question  of  title  can  be 
taken  into  consideration,  not  can  any  order 
ba  passed  as  regards  future  possession  with 
reference  to  tho  actual  possession  at  the 
date  of  the  preliminary  order.  [P  286  G  2] 

Where  a  Magistrate,  in  proceedings  under 
S.  145  passed  an  order  according  to  an  agree- 
ment bebwaen  the  parties,  for  future  posses- 
sion : 

Held  ;  that  the  order  regarding  future 
possession  on  tho  strength  of  the  agreement 
was  wrong,  [P  286  C  2] 

fcb)  Criminal  P,  C,,  S.  145  —  Proceeding! 
under  S.  145  cannot  be  compromised  nor 
can  they  be  referred  to  arbitration. 

Proceedings  under  S.  145  cannot  bo  com- 
promised, uor  can  they  bi  submitted  to 
arbitration  :  all  that  can  bo  done  is  that  there 
may  be  an  agreement  ai  to  tho  modo  of  tak- 
ing ewdanci;  as  regards  actual  possession  on 
the  data  of  the  preliminary  order  either  by  a 
commissioner  or  by  arbitrators,  Such  a 
commissioner  or  arbitrators  have  no  power 
to  decide  the  case,  but  can  only  submit  a  re- 
port, aud  the  Magistrate  would  then  bo 
bound  to  talwo  that  report  into  consideration 
before  passing  an  order,  it  has,  however, 
always  to  ba  borno  in  mind  that  if  tho 
parties  oonid  to  any  agroarneut  with  regard 
to  A  dispute  eveu  an  agreement  as  regards 
tho  mode  of  ascertaining  actual  possession 
it  at  once  becomes  doubtful  whether  there 
is  auy  likehood  of  a  breach  of  the  peace,  and 
if  the  Magistrate  is  satisfied  that  no  likeli- 
hood of  a  breach  of  tho  peace  exists  ho 
should  caucol  his  preliminary  order  under 
S.  145  (5)  .  A.  I.  R.  lf)24  Pat.  68D  ,  32  CaL 
532  ,  2  Pat.  L.  J.  '8G  ;  15  C.  W.  N.  5G»  and 
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wanted  to  revoke  his  previous  state- 
ment. Mr.  Ghate  for  the  non-applicants 
stated  that  the  settlement  map  could 
not  now  be  challenged  and  that  it  was 
binding,  that  no  flaw  had  been  shown 
in  the  measurements  taken  by  the  Reve- 
nue Inspector  and  permission  could  not 
be  granted  to  the  applicant  to  revoke  his 
former  statement  and  agreement  to  sub- 
mit to  the  measurements.  The  Magis- 
trate then  passed  an  order  and  held  that 
the  arbitration  was  not  on  the  point  of 
determining  the  fact  of  possession,  but 
was  to  determine  the  boundary  line  ac- 
cording to  the  settlement  record,  accord- 
ing to  which  the  parties  undertook  to 
maintain  future  possession.  He  held, 
then,  that  the  parties,  when  they  agreed 
to  abide  by  the  settlement  dhura  and  to 
maintain  future  possession  in  accord- 
dance  therewith,  gave  up  their  right 
to  determine  actual  past  possession.  He 
further  held  that  according  to  the  spirit 
of  S.  145,  if  the  parties  agreed  to  main- 
tain future  possession  in  accordance  with 
a  certain  order,  the  findings  on  their 
statement  would  be  legal.  The  Magis- 
trate refused  therefore  to  allow  the  ap- 
plicant to  revoke  his  statement  and 
passed  an  order  that  the  parties  should 
maintain  possession  of  their  respective 
fields  in  accordance  with  the  boundary 
as  pointed  out  by  the  Superintendent  of 
Land  Records  until  the  matter  was  finally 
decided  by  the  civil  Court.  On  an  ap- 
plication for  revision  the  Sessions  Judge 
held  that  the  rulings  cited  by  the  ap- 
plicant as  regards  arbitration  in  suob 
proceedings  did  not  apply  and  that  the 
method  of  survey  was  agreed  upon  by 
the  parties  to  decide  the  dispute  as  to 
the  extent  of  possession  of  each  of  the 
parties  He  further  held  that  the  pri- 
mary object  of  proceedings  under  S.  145 
••was  as  stated  by  the  Magistrate  to  pre- 
vent a  breach  of  the  peace  and  that  it 
was  not  for  the  Court  in  these  proceed- 
ings to  adjudicate  upon  the  title  or 
right  of  possession.  He  added  : 

"  The  partiea  in  this  case  had  agreed  bo 
have  the  question  of  their  possession  decided 
toy  the  roaulb  of  the  survey,  and  the  lower 
Court  did  not  aot  illegally  in  accepting  it.  " 

I  am  of  opinion  that  the  view  taken 
by  the  Sessions  Judge  is  incorrect.  The 
agreement  between  the. parties  was  not 
to  have  the  question  of  past  possession 
decided  by  the  result  of  the  survey  as  is 
quite  clear  from  the  settlements  and 


from  the  order  of  the  Magistrate  ;  the 
agreement  was  that  measurements  should 
be  taken  and  that  the  boundary  should 
be  fixed  according  to  the  settlement  map, 
The  Magistrate  has  made  it  clear  that 
he  has  nude  no  order  as  regards  past 
possession  but  has  ordered  that  future 
possession  should  be  maintained  accord- 
ing to  the  boundary  fixed  by  the  Super- 
intendent of  Land  Records  after  measure- 
ments. I  am  very  clearly  of  opinion 
that  such  an  order  under  S.  145,  Crimi- 
nal P.  C.,  is  wrong.  That  seation  re 
lates,  as  has  been  held  in  numerous  cases 
simply  to  the  fact  of  actual  possession 
at  the  date  of  the  preliminary  order. 
No  question  of  title  can  be  taken  into 
consideration,  nor,  in  my  opinion,  can 
any  order  be  passed  as  regards  futurel 
possession  without  reference  to  the  ac- 
tual possession  at  the  date  of  the  preli- 
minary order.  The  order  of  the  Magis- 
trate, therefore,  is  on  the  face  of  it,  in- 
correct and  cinnob  be  upheld. 

I  am  further  of  opinion  that,   strictly 
speaking,     proceedings    under     S.     145, 
Criminal  P.  C  ,  cannot     be   compromised 
or  settled  by  agreement,  though  possibly, 
there  may  be  an   agreement    as    to    the 
mode  of    ascertaining    the    possession    of 
each  party,  e.  g   by  appointing 'a  commis- 
sioner or  commissioners  to  enquire  "into 
the  fact  of   actual    possession.     In  this 
connexion  I  have  been  referred  to  Uttim 
Singh  v.  Jodhan  Bai  (l)   and    Banwari 
Lai  Mukerj  ee   v.   Hriday   Chakravarti 
(2).     In  the  latter  case  it  has  been  held 
that  even  the  question  as  to    who  is  in 
actual    possession   should   not   be   dele- 
gated   even    by   consent   of    parties,   to 
arbitrators,  whilst  in  the  former  case    it 
has    been  held,    firstly!    that  an  order 
could  not  be  passed  upon  a    reference   to 
arbitration,  and  then  it  was  held  that    a 
local  enquiry  might  be  directed  and    the 
enquiry  report  might  be  brought    on  re- 
cord as   evidence.     I    would    quote   the 
following  passage  from  that  case  : 

II  There   are   decided   oases    in    which   the 
delegation  of  the    jurisdiction    of    the    Court, 
under  B.  145,    to    arbitrators    haa    been   con- 
demned.   In  the  case  of  Banwari  Lai  Muker- 
jee  v.  Hriday  Chakravarti  (2)    this   procedure 
wai  condemned  on  the  ground   that   the   law 
does  not  allow  delegation.     The   utmost   that 
the  Code  allows  in  a  proceeding  under  S.    145 
is  that  the  Court  may  direct  a   local   enquiry 
and  bring  the  enquiry  report    on    the   record 
a*  evidence.     In  the  caae  Hamidul  Haque    v. 

(11  A.  I.  B.  1921  Pat.  589=3  Fab.  986. 
(2)  [1905]  32  Cal.  552=1  C.  L.  J   482. 
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Atait  HussdDi  (3)  the  procedure  was  also 
coniomnad  on  thj  ground  bin!;  ID  w  is  no1;  in 
•ooordanoa  with  the  apaoifio  directions  given 
S.  145.  An  analogous  oasa  bo  this,  hearing 
out  the  same  principle,  is  to  ha  found  in  oaae 
of  Sadhu  Biswas  7.  Mahdmmid  AH  Biswas  (4) 
where  a  oompromiaa  was  filed  in  a  proceeding 
undaE  S.  145." 

It  seems  clear,  then,  that  proceedings 
under  S.  145  cannot  be  submitted  to  arbi- 
tration and  that  all  that  can  be  done  is 
that,  in  certain  cases,  the  Court  may  ap- 
point a  commissioner  or  commissioners  to 
conduct  a  local  enquiry  and  to  report  as 
regards  actual  possession. 

Another  point  which  must  be  mado 
-clear  is  that,  when  once  the  parties  have 
agreed  to  arbitration  or  to  a  compromise 
there  can  be  no  question  really  of  a  breach 
of  the  peace  and  that  the  preliminary 
order  should  therefore  he  cancelled  under 
S.  145  (5),  Criminal  P.  C.  For  this  I 
would  again  rely  up:m  Uttnn  Suiyh  v. 
Jo'lhan  Bai  (l)  at  p.  294  of  3  Pat.  and 
upon  the  case  there  quoted,  viz.,  Sadhu 
Biswasv.  Mahammad  Ah  ZJiszuas  (4). 


GANGADHAR  v.  BALKRISHN  A  (Staples,  A  J.  C.)         Nagpur  287 

* 

and  that  therefore  the  compromise  or 
agree  meat  in  the  proceadings  under  S.  145, 
Criminal  P.  C.,  would  nob  preclude  either 
party  from  having  recourse  to  the  civil 
Court.  la  Taramom  Chaudhuram  v. 
Gyanendra  Mohan  Chaudhan  (6),  it  is 
true,  it  has  been  held  that  when  the  ques- 
tion of  possession  in  proceedings  under 
8.  145  has  been  referred  to  arbitrators 
and  the  arbitrators  have  submitted  an 
award  as  regards  the  question  of  actual 
possession,  the  Magistrate  was  bound  to 
take  the  finding  of  fact  by  the  arbitrators 
into  consideration.  This  view,  perhaps, 
may  be  accepted,  though  it  directly  con- 
flicts with  the  view  expressed  in  Banwari 
Lai  Mukerjec  v.  Hndaij  Chakravarti  (2); 
but,  at  any  rate,  all  that  it  amounts  to  is 
that  there  may  be  an  agreement,  as  al- 
ready held  above,  as  regards  the  mode  of 
ascertaining  actual  possession;  it  cannot 
mean  that  the  question  of  possession  can 
be  compromised  nor  does  it  even  say  that 
the  Magistrate  i^  bound  by  the  award  or 
report  submit tel  by  arbitrators.  All  that 
has  been  held  is  that  the  Magistrate  is 
bound  to  take  the  finding  of  fact  by  the 
arbitrators  into  consideration,  which  of 
course,  would  apply  to  any  evidence  or 
report  submitted  by  a  commissioner. 
Kalananda  Siwjh  v.  Ramcshwar  Suiyh 
(7),  is  somewhat  similar  to  Sadhu  Biswas 
v.  Mahammad  Ah  Bimas  (4)  already 
referred  to  above,  and  the  uhieE'pointithere 
laid  down  is  that,  when  once  a  dispute 
has  been  referred  to  arbitration  in  pro- 
ceedings under  S.  143  anl  the  Magistrate 
has  stayed  further  proceedings  as  unneces- 
sary, the  order  really  amounts  to  an  order 
under  8.  145  (5;  and  that  tho  preliminary 
order  should  bo  cancelled.  In  Janiuna- 
das  JLijraiwala,  v.  Hanuman  Baksh  Mar- 
wan  (8)  it  has  been  clearly  held  that  a 
reference  to  arbitration  is  not  contem- 
plated under  S.  145,  but  that  if  the  par- 
ties privately  referred  the  dispute  to 
arbitration  and^the  award  has  been  aocep- 
ted,-the  Magistrate  would  have  grounds  to 
proceed  under  S.  145  (5). 

On  a  review  of  the  authorities,  then,  I 
am  of  opinion  that  proceedings  under 
S.  145  eannot  be  compromised,  nor  can 
they  be  submitted  to  arbitration:  all  that 
can  be  done  is  that  there  may  be  an  agree 
ment  as  to 'the  mode  of  taking  evidence  as 
regards  actual  possession  on  the  date  of 
the  preliminary  order  either  by  a  commis- 
sioner or  by  arbitrators.  Such  a  com- 
missioner or  arbitrators  have  no  power 


The  leirnad  Standing  Counsel  who  ap- 
peared for  the  Crown  argued  that  a  case 
under  S.  145  might  be  submitted  to  arbi- 
tration and  cited  (hpt  Das  v.  MadJ  Lai 
(5),  Taramom  Ghaudhurani  v.  Gyanen- 
dra  Mohan  Chaudhuri  (6),  Kalaiianda 
Smyh  v.  Raiiict>hiuar  Sinqh  (7)  and 
Janiunadas  Kzjriwala  v.  Ha  unman 
Baksh  (8).  As  regards  these  cases,  I 
would  point  out  that  in  Gopi  Das  v. 
Madho  Lai  (5),  it  has  not  been  laid  down 
that  proceedings  under  S.  145,  Criminal 
P.  C.  can  be  compromised.  That  case 
was  a  second  appeal  from  a  decree  passed 
in  a  civil  appeal.  The  .civil  appeal  re- 
lafced  to  a  suit  which  Was  brought  after 
proceedings  under  S.  145.  All  that  has 
been  stated  in  the  judgment  is  that  the 
<use  under  8.  145  was  compromised,  but 
nothing  has  been  said  as  regards  the 
legality  or  otherwise  of  the  compromise. 
What  has  been  held-is  that  the  compro- 
mise could,  at  the  outset,  amount  to  an 
admission  of  title,  but  that  it  could  not 
ba  deemed  bo  have  the  effect  of  estoppel 


(3)  [19L7  2  P*b,  L.    J.    83  =  37    I.    0.    513=1 

Pat.  L.  W.  81. 
•(4)  [1911]  15  O.W,  N.  568=0  I.  0.  167=12  Cr. 

L.  J.  92. 

(5)  A.  I,  R.  1923  All.  77=45  All.  162. 

(6)  [1903]  7  0.  W.  N.  461. 

(7)  [191lfl  150.  W.  N.   271=8   I.  0.   832=11 
Or.  L.  J.  729. 

48)  A.  I.  R.  1921  Gal.  637. 
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to  decide  the  case,  but  can  only  submit  a 
report,  and  the  Magistrate  would  then  be 
bound  to  take  that  report  into  considera- 
tion before  passing  an  order.  It  has,  how- 
ever, always  to  be  borne  in  mind  that  if 
the  parties  come  to  any  agreement  with 
regard  to  a  dispute,  even  an  agreement  as 
regards  the  mode  of  ascertaining  actual 
possession,  it  at  once  becomes  doubtful 
whether  there  is  any  likehood  of  a  breach 
of  the  peace,  and  if  the  Magistrate  is 
satisfied  that  no  likehood  of  a  breach  of 
peace  exists  he  should  cancel  his  preli- 
minary order  under  S.  145  (5). 

For  these  reasons  I  am  of  opinion  that 
the  order  of  the  Magistrate  in  the  present 
case  is  wrong,  in  the  first  place,  as  it  re- 
lates to  future  possession  and  not  to  ac- 
tual past  possession,  and,  secondly,  it  is 
wrong  because,  when  once  the  parties  had 
agreed  to  maintain  possession  according 
to  the  measurements  made  by  a  revenue 
officer,  there  was  no  likelihood  of  a  breach 
of  the  peace  existing,  and  the  preliminary 
order  should  be  cancelled  under  8  145 
(3).  I  therefore  now  set  aside  the  order 
of  the  Magistrate  and  under  S  145  (5) 
cancel  the  preliminary  order  which  was 
passed  on  20th  July  1928. 

K.N./R.K.  Order  accordingly. 


A  I.  R.  1929  Nagpur  28S 

JACKSON,  A.  J  C. 

Pandu — Applicant, 
v. 

B  a  pud  as  and  others — Non-Applicants, 
Civil  Revn  No  136  of  1929,  Decided 
on  7th  August  1929,  from  order  of  2nd 
Class  Hub-Judge,  Chanda,  D/-  8th  Febr- 
uary 1929,  in  Misc.  Judicial  Cage  No.  84 
of  1923. 

Evidence  Act,  S.  65  —Trial  Court  is  to  de- 
cide whether  or  not  sufficient  proof  of 
search  for  or  Joss  of,  original  documents  for 
admission  of  seconoSary  evidence  is  given — 
Loss  of  original  held  to  be  not  proved — Se- 
condary evidence  refused  — Order  of  refusal 
is  not  revisable, 

Whobhpr  or  not  suCdicianb  proof  of  search 
lor  or  lobh,  of  an  original  document,  to  lay  a 
ground  for  the  admission  of  accondiary  evi- 
dence, has  been  guvu,  is  a  point  proper  to  bo 
decided  by  the  JudgQ  of  the  first  instance  and 
depends  very  much  on  his  discretion.  Thus 
if  Buoh  Court  finds  the  loss  of  a  document 
not  proved  and  refuses  to  admit  secondary 
evidence  it  cannot  bo  said  that  it  has  refusod 
to  exorcise  jurisdiction  or  has  exercised  juris- 
diction with  material  irregularity,  nor  is 
tkero  Any  gross  or  palpable  error  to  justify 


interference  in  revision  :  A.. I.  B.  1926  Nag~ 
290  and  19,  Cal.  438  (P.O.),  Bel.  on  ;  A.  J.  12.. 
1926  Nag.  257  ;  A.  I.  R.  192  7  Nag.  286,  Jftgpl* 
and  Dist  :  A.  I.  R.  1924  Cal.  693,  Dist. 
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V  N.  Herlekar — for  Applicant. 

V.  V.  Kelkar — for  Non-Applicants. 

Order. — This  is  an  application  for 
revision  of  an  order  dismissing  an  objec- 
tion under  0.  21,  B,  68,  Civil  P.  C.  Tha 
non -applicant  has  argued  that  there  can- 
be  no  revision  under  S.  115,  Civil  P.  O.r 
and  he  has  relied  upon  the  ruling  in 
Samsherkhan  v.  Abdul  S  attar  khan  (l)r 
in  which  it  has  been  held  that  this  Court 
will  not  interfere  in  revision  when  an- 
other remedy  is  open  to  the  aggrieved 
party  and  where  no  great  injustice  or  in- 
convenience would  follow  from  its  re- 
fusal to  act  In  any  case,  it  is  urged 
that  there  has  been  no  material  ir- 
regularity in  the  exercise  of  the  lower 
Court's  jurisdiction.  This  appears  tome 
to  be  correct  What  is  objected  to  in 
the  lower  Court's  decision  is  that  it  has, 
found  the  loss  of  a  document  not  proved 
and  has  therefore  refused  to  admit  se- 
condary evidence.  As  their  Lordships 
of  the  Privy  Council  have  laid  down  in 
Ilarnpna  Debi  v  Eukmini  Debi  (2), 
whether  or  not  sufficient  proof  of  search 
for,  or  loss  of,  an  original  document,  to 
lay  a  ground  for  the  admission  of  se- 
condary evidence,  has  been  given,  is  a 
point  proper  to  be  decided  by  the  Judge 
of  first  instance,  and  is  treated  as  de- 
pending very  much  on  his  discretion.  In 
coming  to  a  conclusion  of  fact  that  the 
loss  of  the  document  was  not  proved, 
it  is  impossible  to  say  that  the  lower 
Court  has  refusod  to  exercise  jurisdiction 
or  has  exercised  its  jurisdiction  with 
material  irregularity. 

I  have  been  referred  to  the  decision  in 
Joqunnessa  Bibi  v.  Satish  Chandra  (3) 
which  lays  it  down  that  the  expression 
"acted  illegally"  in  S.  115,  Civil  P.  C,, 
is  an  indefinite  expression  which  em- 
powers the  High  Courts  to  interfere  and 
correct  gross  and  palpable  errors  of  sub- 
ordinate Courts,  the  justification  for  th& 
interference  being  determined  upon  tha 
grossness  and  palpablonoas  of  the  error 
complained  of  and  upon  the  gravity  of 
the  injustice  resulting  from  it.  I  am  not 
prepared  to  say  that  there  is  any  gross- 

(1)  A,  I.  R.   1920  Nag.  290=22  N.  L.  R.  30. 

(2)  [189:2]  19  Cal.    438=19  I.  A.  79=6   Sar, 
177   (P.C.), 

(3)  1,  I.  H,  1024  Cal,  633=51  Cal.  600. 
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or  palpable  error  in  this  case  which 
would  justify  interference  in  revision. 
Moreover,  as  I  have  already  pointed  out, 
the  applicant  has  another  remedy  and  so 
there  is  no  grave  injustice  to  be  redres- 
sed. 

I  have  boon  referred  to  the  decision  of 
this  Court  in  Pandurang  Govind  v. 
Maifuzbai  (4),  but  that  decision 
gives  no  assistance  in  the  present 
ca^o,  aa  it  dealt  with  a  case  in  which 
an  erroneous  view  of  the  scope  of 
a  section  of  the  Civil  Procedure  Code 
had  been  taken  by  the  lower  Court. 
Agiin  in  Sujat  All  v  Bhao  Sinyh  (5),  it 
was  held  that  the  word  "conclusive"  in 
R.  63,  O.  21,  does  not  preclude  revision 
and  the  order  of  the  lower  Court  was 
reversed  but  on  the  ground  that  it  had 
wrongly  'gone  into  the  question  of  title, 
that  is,  it  had  exercised  a  jurisdiction 
not  vosted  in  it.  This  decision  also  is 
no  authority  for  interference  in  the  pres- 
ent oa.se.  I  dismiss  the  application  with 
costs  I  fix  pleader's  fee  at  Bs.  25 

P.N./B.K  Revision   dismissed. 


(5)  A.  I,  R 


Nag.  1257. 
1927  Nag.  28G. 
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JACKSON,  A.  J.  C. 

Tani  and  another — Defendants— Ap- 
pellants. 

v. 

Knshnappa  and  others — Plaintiff  and 
Defendants — Respondents. 

First  Appeal  No.  2-B  of  1927,  Decided 
on  24th  July  1929,  from  decree  of  1st 
Class  Sub-Judge,  Yeotmal,  D/-  15th 
September  1926,  in  Civil  Suit  No.  6  of 
1924 

(a)  Hindu  Law — Partition — Evidence  of — 
Entering  widow's  name  in  place  of  that  of 
huiband  IB  not  sufficient— Application  by 
mother  to  enter  share  in  minor  son's  name 
is  alio  not  sufficient, 

The  fact  thab  a  Hindu  widow's  name  has 
t?en  entered  in  bhe  revenue  records  in  place 
ol  her  husband  does  not  prove  partition.  Nor 
is  an  application  by  bhe  mother  of  a  Hindu, 
asking  foe  a  specific  share  of  the  property, 
which  belonged  entirely  tothj  family,  to  bj 
entered  in  the  name  of  her  son,  then  a  minor, 
aa  unequivocal  declaration  of  an  intention 
to  separate  from  the  rost  of  the  family. 

[P  230  C  1] 

#  (h)  Hindu  Law  —  Adoption  —  Bombay 
School — Husband  dying  joint— Property  not 
veiled  in  widow— Widow  cannot  adopt. 

A  Hindu  widow    in  tho  Maratha   country  oE 
the  Presidency  of  Bombay,    who  "hag  not  her 
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husband's  estate  vested  in  her  and  whose 
husband  wai  not  separate  at  the  time  of  his 
death,  ia  nob  competent  to  adopt  a  son  to  her 
husband  without  his  authority  or  the  consent 
of  her  father-in-law  of  her  husband's  undivi- 
ded coparceners  ;G  Bom.  498  (F.B),  held  not 
ove,  ruled  by  A.I.R.  1922  P  C.  21G,  A  I.B.  1926 
Bwn.  435  (F.B.);  Appr.  [P  290  0  lf  P  291  C  2] 

M.  B  Niyogiiud  W.  B.  Pendharkar 
— for  Appellants. 

R   V.  Deoskar—ior  Respondents  3  to  G. 

Judgment — This  appo<il  arises  from 
a  suit  for  pirtition  of  the  Niiu  Jagir  vil- 
lage ot  mouza,  Pardi,  Tahsil  Kelapur 
Tlie  family  to  which  the  appellants  be- 
long owns  a  half  share  in  this  village, 
and  tho  question  I  have  to  decide  is  whe- 
ther the  appellants  are  entitled  to  half 
of  that  share. 

The  first  appellant  Tani  is  the  widow 
of  Keshcr,  who,  with  his  brother  Raghu- 
iiditli  and  Raghunath's  sons,  formed 
a  joint  family  owning  the  whole 
half  share.  Kesho  died,  according  to 
the  finding  of  the  lower  Court,  in  a  state 
of  jointness,  without  issue,  but  after  the 
institution  of  the  suit  out  of  which  this 
appeal  arises,  Tani  adopted  to  him  the 
second  appellant,  Wasanta  The  lower 
Court  has  held  that  this  adoption  is  in- 
valid. 

As  regards  the  finding  that  there  was 
no  partition  between  Kesho  and  the  rest 
of  the  family,  I  agree  with  the  lower 
Court  Tani's  pleading  is  that  in  1917, 
her  husband  Kesho  declared  to  his 
brother  Raghunath,  his  intention  to  sepa- 
rate, and  that  the  home-farm  was  then 
divided,  tho  division  of  the  rest  of  the 
property  being  postponed.  The  evidence 
adduced  does  not  support  this  pleading. 
Tani  herself  (6  D.  W.  1)  gives  very  con- 
fused evidence,  and  obviously  she  has 
no  personal  knowledge  of  the  facts  to 
which  she  deposes,  because  on  her  own 
showing  she  can  only  have  been  nine  or 
tea  years  old  at  the  time  of  the  alleged 
partition,  and  she  h%d  not  then  been 
married  to  Kesho.  The  other  oral  evi- 
dence is  mainly  to  the  effect  that  Kesho 
had  for  some  years  before  his  death  lived 
separately  from  Raghunath  and  ha!  sepa- 
rate cultivation.  Kesho  died  in  1918 
and  it  is  clear  that  his  living  and  culti- 
vating separately  from  Raghunath  did  not 
indicate  pirtitioa,  because  it  began  be- 
fore the  partition  is  alleged  to  have  taken 
place  There  is  some  evidence  to  prove 
that  the  partition  went  further  than  the 
division  of  the  home-farm,  bub  that  IB 


290  Nagpur 

not  in  the  pleadings,  and  in  any  case  1 
agree  with  the  lower  Cjurb  chac  che  evi- 
dence is  unreliable 

It  waa  decidol  in  a  oi?e  beforo  the 
Muasif,  Kelapur,  thu  Koaho  did  sepa- 
rate from  the  rest  of  the  fa;mly,  buc  the 
judgment  in  that  case,  Ex  6  D  3,  does 
|OJt  operd.be  aa  red  juiicitj..  C.ie  fact 
that  Pani's  name  has  been  entere  1  in  the 
revenue  roojrds  in  place  ot  Kjaue/d  djaa 
not  prove  pirGitiun,  and  I  a^ree  with  Che 
jlower  Court's  view  of  the  statement 
icnd.de  by  Shivappa  then  a  youtn  ot  18, 
Jin  the  prooeaimga  relating  to  mutalio  i 
jof  named  after  Keuhj's  deibh.  Greib 
'reliance  13,  however,  placed  un  G  ie  appli- 
cation, of  wuion  6  D  3  is  u  cjpy,  mile 
by  Kesho's  mother  on  9bh  April  lUlB, 
in  which  she  a^ks  tij  hive  a  4-aini  shire 
of  mouza  Pardi  and  an  8-anaa  share  of 
mouza  Palsi,  which  belon^ei  entirely  to 
the  family,  entered  in  the  name  of  her 
son  Kesho,  wlio  was  then  a  minor.  This 
application  la  nob  an  unequivocal  decL&ra- 
tion  of  an  intention  b)  sepirj.Ce  fron  the 
rest  of  the  family.  It  malted  iu  mention 
of  the  alleged  separation  in  1917,  and 
its  object  is  clearly  to  have  it  recorded 
that  Kesho  is  entitled  to  a  1-finaa  share 
and  not  to  an  equil  share  with  eich  of 
his  nephews,  Rh^hunith's  son*  It  does 
not  prove  that  partition  had  alreidy 
taken  place,  nor  does  it  operate  to  effect 
partition 

The  question  then  arises  whether  no 
partition  having  taken  place  in  the 
family,  Tarn  hdd  authority  to  adopt  a 
3ou  to  her  deceased  husband.  In  Kamji  v 

hamauL  (L),  ib  was  held  by  a  Full  Brtnjh 
that  a  Ilmiu  widow  in  the  Miratha 
country  of  the  Presidency  of  Bjrnbay, 
who  has  nob  her  hudui-il'd  osbite  vested 
in  her  and  whose  husband  was  not  sepa- 
rate at  the  time  of  his  death,  is  nob  com- 
petent to  adopt  a  son  to  her  husband 
without  his  authority  or  bha  consent  of 
her  father-in-law  or  her  husband's  un- 
dividel  ojp\rceners.  That  decision  has 
been  cjnsidered  by  the  Piivy  Council  in 
Yadao  v  Namdeo  (2),  and  there  are  pas- 
bdges  in  their  Lordship's  judgment  fro  en 
which  it  may  bo  inferred  that  they  have 
overruled  ttamji  v  Gkamau  (l),  but  I 
do  nut  think  that  they  have  gone  so  far 
as  that. 

In  Yadao  v.  Namdeo  (2)  the  facts  were 

(l)  [LBBiJ  G  Born.  4'J8  (F.B.). 
(2j  A.  i    tt.  1922  P.  0.  21G-=4J  Cal,  1=18  I.A. 
513=17  N.  L.   H.  145  \P.G.). 
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as  follows:  One  Pundalik  died  while 
still  joint  with  his  cousin  Nimdeo  and 
the  letter's  two  sons,  Pandurang  aqd 
liimbhau.  His  senior  widow,  Mt. 
Cnampi  Bii,  with  Pundalik'a  authority 
an  1  Nauile^'s  consent  adopted  the 
lacber's  son,  Paniurang.  PanHurang 
diel  aid  fidreifter  Alb,  (Jdampa  Bai  ad- 
opted one  Yadao  and  it  was  tne  validity 
ot  Yadio'a  adoption  that  the  Privy  Coun- 
cil h  id  to  consider,  At  the  time  of  the 
a  ijpbion  of  Pandurang  a  deed  of  adoption 
was  executed  by  Nauidej,  which  their 
Ljjrdships  held  to  have  theetfect  of  sepa- 
nci'ig  Pandurang  from  his  natural  father 
and  brother,  Namdej  and  Rarnbhau.  On 
P.iniurang's  death  the  property  which 
hti  ^oie  to  bun  as  the  adopted  son  of 
Puidlik  ve-ibed  in  Puadlik's  widows,  and 
the  adoption  of  Yadao  had  thus  not  the 
etfect  oC  divesting  Namdei  and  Ricnbhau 
of  property  alrearly  vested  in  them  Ne- 
vertheless, the  UJV  a*  laid  djwn  in 
Ramji  v.  (Thdmciu,  (U  woul  1  have  applied 
bo  the  facts  f oun  1  in  Yadao  v.  Namdeo 
(2)  as  the  fjllowmg  passage  from  the 
judgment  of  the  Privy  Ojunoil  will  show: 
"la  bhj  prejaa:  c  id  3  Pnadiik  h^d  not  eiepa- 
rafcid,  ho  li'fcl  didil  A  msinur  of  a  joint  tliadu 
f  unily,  and  ttn  eaU  o  wiaiih  WAJ  v^s'iad  in 
MPJ.  GbAnd|jA  Ba<  AC  the  uuu  whan  stin  ad- 
opted tba  pluatifE  as  a  son  to  h^r  nusbdad 
w  is  riou  tli3  intjrsdt  which  Pundnk  hid  in 
fcho  joint  firmly  property,  bab  was  bha  eaUto 
which  had  v.'dG^d  m  Pauilarang  on  the  sopa- 
ra'jioa  of  the  ,oinb  family." 

Tneir  Lurddhips,  however,  refused  to 
apply  the  law  BJ  abated,  and  thus  gave 
their  reaa^Li-. 

"Th  T3  does  uofc  appear  to  their  Lordabipa 
to  be  aay  bound  rr***on  why  in  cbo  MthraLha 
country  of  t,ho  Prusidoiicy  of  Bjinb-iy  tho 
Hindu  Law  as  to  cha  power  of  a  Hindu  widow 
wbri  haa  aot  r,ho  authority  of  hur  dccuaaod 
hLi-ibjnd  LO  adopt  a  son  to  him  shou'd  depend 
O'i  th-2  qaGstion  49  bo  whethur  hor  haubaud  had 
dioi  »,4  4  dep^r.kbed  Hindu  or  d,a  an  unseps- 
rab^d  Hindu,  or  on  the  question  au  to  whether 
tho  pruparty  which  win  vosted  in  her  whan 
Hho  made  tha  adaption  way  or  was  nob  vested 
in  hjr  Ad  his  hoir.  If  ib  w>s  her  religious 
d'iky  bo  adopt  to  her  husband,  that;  duty 
would  be  8  \me  in  mchor  caie,  aJbhough  pos- 
sibly tho  right  of  the  adopted  son  to  the  pro- 
percy  voucod  ia  the  widow  might  bj  difforeat." 

It  is  this  passage  and  one  to  similar 
effect,  in  which  their  Lordships  com- 
mented on  a  quotation  they  had  made 
from  Rakkma  Bai  v.  liadka  Bai  (3), 
that  may  be  taken  to  indicate  that  the 
decision  in  Ramji  v.  (Jhamao  (l)  was 
overruled.  Ic  has,  however,  been  decided 
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by  a  Banoh  of  five  Judges  of  the  Bombay 
High  Court,  with  one  dissentient,  in 
Ijhwar  Dadu  v.  Qajabai  (l)  that  Ramji 
v.  Gkanau(l)  has  not  been  overruled 
by  Yadfio  v.  Namdeo  (2)  and  I  have  come 
to  the  sime  conclusion. 

The  observation  of  their  Lordships  of 
the  Privy  Council  must  be  read  with 
reference  to  the  facts  to  which  they  were 
applied.  These  were  essentially  different 
{Jjm  tne  facts  in  Bdmji  v  Gkamau  (1) 
and  in  the  present  cise,  in  which  the 
person  to  whom  adoption  was  indie  had 
aot  sep  irated  in  his  lifehma  and  his 
widow  could  not  separate  al'tor  his  death, 
and  in  which  the  adoption  had  the  effect 
of  introducing  a  new  member  into  the 
cop ircontry.  1  do  rub  read  the  decision 
in  Yadao  v  Namdeo  (2)  as  maining  fcliat 
such  an  adoption  would  ba  valid.  In  that 
a  use  their  Lnrdships  based  their  decision 
on  two  propositions  Firstly,  they  say 
fch.it  tho  power  of  a  Hindu  widow  to  ad- 
opt dood  not  dopond  on  tho  question  whe- 
ther her  huabind  died  as  a  separated 
Hindu  ur  an  uusepirated  Sindu,  by 
which  they  mean,  in  my  opinion,  that 
it  is  tlic  position  at  the  timo  of  adoption 
tint  hj,3  to  be  considered  and  not  the 
puaibiou  at  the  tuae  of  the  adoptive 
tathtjr's  death,  secondly,  they  say  that 
that  power  to  adopt  does  not  depend  on 
the  question  whether  the  property  which 
was  veatcl  in  her  when  she  made  the  ad- 
option was  or  was  not  vested  in  her  as 
bis  heir;  and  by  tbis,  I  take  them  to 
mean  tint  it  is  iumaterial  whether  the 
property  ciine  to  her  aa  the  immedute 
successor  of  her  husband  or  in  some  such 
way  as  that  in  which  it  cime  to  the 
widow  in  the  case  with  which  they  were 
dealing.  They  clearly,  however,  con- 
templated that  the  husband's  property  or 
property  in  which  he  had  an  interest 
must  have  oomo  to  be  vested  in  her 
diroutly  or  indirectly.  Tho  effect  of 
their  decision  is  not,  [  consider,  to  over- 
rule Ltamji  v.  Gkamau  (I)  At  the  most 
the  decision  is  that  tho  law  has  been 
too  widely  stated  in  that  oise;  it  needs 
the  ^adliQoition  that  it  is  applicable 
only  to  Oidog  in  which  the  effect  of  the 
ftJoption  vvould  bo  to  introduce  a  new 
member  into  a  coparcenary. 

My  view  is,  I  think,   strengthened    by 
the  quotation  mile  in  the    juigment   of 

(4)  A     I.    R.    1926    Bo  n.    435=50   Bom.  4G8. 
(F.B.). 
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their  Lordships  from  from    Raghunadha 

v.  Brozo    Kiskoro  (5): 

"it  miy  be  the  duDy  of  a  Court  of  Justice 
administering  the  Hindu  Law  bo  consider  the 
religious  duty  of  adopting  a  son  as  the  es- 
sential foundation  of  law  of  adoption  and 
the  effect  of  an  adoption  upon  the  devolu- 
tion of  property  as  a  mere  legal  conse- 
qusace.  Bub  it  is  impossible  not  to  Bee 
that  there  ara  grave  social  objections  to  mak- 
ing the  succession  of  property — and  it  may  be 
in  thu  04B8  of  collateral  succession,  i*s  m  tho 
present  insG*noe,  She  rights  of  parties  in  ac- 
tual possession — dependent  on  the  oapnuo  of 
n  woman,  subject  Co  all  the  pernicious  influ- 
ences which  interested  advisers  are  too  apt 
in  India  to  exert  over  women  possessed  of,  or 
cipiblo  of  exercising  dominion  over,  property. 
Tb  seems,  thurflforo,  to  be  tha  duty  of  the 
Courts  to  keep  the  power  strictly  within  the 
limits  which  tha  law  baa  assigned  to  U." 

The  comment  of  their  Lordships  on 
this  passage  is  also  instructive.  lo  ends 
with  the  (sentence. 

"In  the  present  case,  owing  to  tho  family 
hiving  separated  tho  rights  of  Namdeo  and 
his  son  Pandarang  were  merely  rights  01  col- 
laterals in  unpartitionod  property." 

That  comment  inchoated  the  distin- 
guishing feature  in  Yadao  v.  Namdeo 
namely,  the  fact  that  although  Fundlik 
died  in  EL  state  of  jointness,  the  son  first 
adoptel  to  him  afterwards  separated.  It 
is  that  fact  and  that  fact  alone  which 
seems  to  me  to  have  led  their  L  )rdahips 
of  the  Privy  CjunciL  not  to  apply  the  law 
as  laid  dosvn  in  Ra  'ji  v.  Gkamau  (1). 
It  is  nowhere  stated  in  Yadao  v.  Nam- 
deo (2)  that  Eamji  v.  Ghamau  (i)  was 
an  incorrect  decision  as  fir  as  the  facts  to 
which  it  applied  were  concerned.  I  am 
satisfied  tliat  it  is  correct  as  to  such  facts 
and  that  it  applies  in  the  present  case. 

It  follows  that  tho  adoption  of  defen- 
dant 2  Wri3,inta  is  invalid  and  that  he 
is  not  entitled  to  a  ah  ire  in  the  village 
of  P.irdi  which  is  now  to  be  partitioned. 

The  appeal  is  dismissed  with  costs. 

K.N./R.K.  Appeal  dismissed. 

51=25  W.  R. 


'.m=3Sar.  5ft^  (i'.O.). 
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Amrutrao     Vinayakrao    Dcshtnuhh  — 
Defendant — Appellant. 
v. 

Tnmbakrao  and  others — Plaintiffs — 
Respondents 

First  Appeal  No.  49-B  of  1927,  Deci- 
ded on  9th  July  1929,  against  decree  of 
Addl.  Dist.  Judge,  Bulduna,  D/-  16th 
June  1927. 
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(•)  Civil  P.  C  ,  O.  20,  R.  12— Partition 
decree  silent  about  metne  profit!  —  Party 
can  ftiaert  right  to  them  by  separate  suit, 

Where  a  decree  for  partition  is  silent  about 
raeane  profits  subsequent  to  the  institution  of 
the  suit,  a  party  is  at  liberty  to  assart  his 
right  to  such  profits  by  a  separate  suit  .  19 
Bom.  532,  Foil  ,  A.  I.  II.  1927  Mad.  R01, 
A,  I.  R.  1922  Horn.  119,  Dut..  39  Mad.  159,  5 
Mad  230  (P.  G'.),  lief.  [P  293  C  2] 

(b)  Civil  P.  C  ,  O.  20,  R  12— Cosharer 
kept  out  of  poiipssion,  is  entitled  to  claim 
from  hit  co-tenant  interest  on  mesne  profits. 

The  relations  between  lambirdar  and  a  co- 
sharer  arc  not  analogous  to  those  which  exist 
between  two  co-tonauts,  one  of  whom  iu  kept 
ouh  of  possession.  In  a  suit  brought  by  the 
latter  for  muBiio  profits  in  respect  of  his  share 
against  his  co-tenant,  who  has  excluded  him 
from  possession  he  in  entitled  to  claim  in- 
terest on  mesno  profits  .  15  N.  L.  II.  85,  J)nt. 

[P  234  C  1J 

W.  B.  Pendharkar  and  G.  K.  Dixit— 
for  Appellant. 

M.  B.  Nil/opt— for  Respondents, 

Judgment. — This  appeal  relates  to  a 
claim  for  profits  for  the  years  1920-21, 
1921-22,  and  1922-23  which  the  respon- 
dents Trimbak  Rao  and  Daulat  Rao  had 
filed  in  the  Court  of  Subordinate  Judge, 
First  Class,  Buldana,  on  3rd  December 
1924,  against  the  appellant  Amritrao 
It  is  an  admitted  fact  that  tbe  respondents 
had  filed  a.  suit  for  partition  in  1917  in 
the  Court  of  third  Additional  District 
Judge,  Buldana,  against  the  appellant, 
and  that  the  partition  suit  was  con- 
tinued in  the  Akola  Court,  and  ended  in 
a  compromise  between  the  parties  in 
1920.  The  details  of  the  compromise 
have  been  stated  in  para.  3  of  the  plaint 
and  are  contained  in  Ex.  P-133  The 
parties  according  to  the  terms  settled 
between  them,  referred  the  question  of 
actual  partition  to  arbitrators,  who  gave 
bheir  award  in  1923.  The  respondents 
in  this  suit  claimed  their  share  of  the 
profits  for  the  period  during  which  the 
appellant  was  in  possession,  after  the 
parties  had  determined  finally  the  defi- 
nite shares  to  which  they  were  entitled. 
The  profits  claimed  are  from  the  follow- 
ing four  sources  : 

(1)  Lands  other  than  home-farm. 

(2)  Home-farm  lands. 

(3)  Mango  trees. 

(4)  Guava  trees. 

The  appellant  denied  the  respondents' 
claim,  contested  the  various  items  for 
which  the  claim  was  made  and  expressed 
his  willingness  to  pay  suoh  an  amount 
to  the  respondents  as  might  be  decreed 


by  the  Court.  Para.  14  of  the  written 
statement  ran  as  follows  : 

"After  taking  the  accounts  ai  per  schedule, 
if  anything  is  found  due  to  plaintiffs,  it  may 
be  decreed." 

The  trial  Court  held  that  the  appel- 
lant had  realized  the  letting  values  of 
12  fields  in  mouza  Chondal,  of  three 
fields  in  mouzi  Perikhed,  find  of  seven 
fields  in  raou/a  Takli,  during  the  years 
in  suit,  that  the  income  per  year  from 
the  mango  grove  in  tho  appellant's  pos- 
session was  Kg.  1,000  to  Rg.  1,200,  that 
similarly  the  income  from  Llie  guava  was 
Rs.  25  per  year,  thai  the  appellant  had 
incurred  an  expenditure  of  KS.  32  per 
yeo,r  in  maintaining  the  mango  grove,, 
that  the  neb  profits  from  the  excess  home- 
farm  land  was  Rs  42-8-0,  that  the  res- 
pondents were  entitled  to  get  interest,, 
that  the  respondents  were  entitled  to 
receive  profits  for  rhe  years  in  suit,  that 
the  profits  from  the  fields  mentioned  in 
Sch  A  were  Rs.  22,606  for  the  years  in 
suit  and  Rs  42-3-0  for  those  mentioned 
in  Soh.  B,  that  the  rental  value  of  the 
fields  was  six  times  the  revenue  and 
pissed  a  decree  for  Rs.  12,049-12-6. 

Ground  1  in  the  memorandum  of  ap- 
peal ran  as  follows  : 

"Tho  lower  Court  should  have  held  that  tho 
suit  as  filed  for  claiming  mcsno  profits  was 
not  maintainable  and  wag  liable  to  be  dis- 
missed." 

The  learned  pleader  for  the  appellant 
contended  that  the  question  of  profits 
for  the  years  in  suit,  that  is,  1920-21, 
1921-22,  and  1922-23,  ought  to  have- 
been  raised  and  agitated  in  the  partition 
suit,  and  could  not  be  claimed  in  a  sub- 
sequent suit,  as  the  matter  in  dispute 
was  one,  which  in  the  ordinary  course 
was  a  relevant  question  in  the  partition 
suit.  He  cited  Sri  Rang  a  Thatha- 
chariar  v.  Snnivasa  Thathachanar  (1) 
at  p.  874  of  50  Mad.  and  Gulabchand 
Chhotiram  v.  Ramnath  Ghhotuam  (2) 
at  pp.  332  and  333  of  46  Bom.  in 
support  of  tho  point  raised  hy  him.  It 
is  clear  from  the  written  statement  filed 
by  the  appellant  and  his  pleadings  re- 
corded in  the  trial  Court,  that  this  point 
was  not  raised  by  him  at  all  iu  the 
Court  below.  The  only  objection  which 
the  appellant  put  forward  is  contained 
in  para.  12  of  the  written  statement,, 
which  runs  as  follows  : 


(1J  A   1.  R.  1037  Mad.  601=50  Mad.  86G.  " 
(2)  A.  I.  U,  1922  Bom.  119=40  Bom,  '327. 
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"Plaintiffs  are  claiming  aa  per  award  of  the 
Punches  bub  aa  the  Panohee  have  given  their 
award  on  13th  November  1923,  plamtifia  are 
«ot  entitled  to  claim  mesne  profits  for  the 
years  1920-21  and  1921-22.  This  defendant 
therefore  denies  the  plaintiff's  claim  in  toto." 

No  reason  was  assigned,  why  the  ap- 
pellant was  not  liable  for  the  claim  for 
the  year  1922-23,  and  it  was  never 
alleged  that  the  suit  was  nob  maintain- 
able. The  rulings  cited  do  not  support 
tjie  contention  raised  In  Gulabchand 
Chhotiram  v  Ramnath  Chhotiram  (2) 
the  plaintiffs  brought  another  suit  against 
the  defendants  to  recover  from  them  by 
way  of  damages  rent  of  certain  lands, 
41  nd  the  amount  due  in  respect  of  certain 
bonds,  both  of  which  were  referred  to, 
by  the  trial  Judge  in  the  partition  suit. 
The  plaintiffs  had  not  followed  the  in- 
structions, contained  in  the  judgment, 
and  the  real  ground  for  the  dismissal  of 
the  suit  wis  stated  by  Shah,  J.,  in  the 
following  words  : 

"The  present  suit  in  reaped,  of  the  rents  for 
tho  years  1'JOj  to  1910  is  nothing  but  a  claim 
for  mosne  profits  partly  prior  to  the  date  of 
the  partition  suit,  and  pirtly  after  the  date  of 
tho  suit.  It  is  clear  that  it  was  really  a  point 
arising  in  the  partition  auit,  and  having 
regard  to  tha  result  of  th^  appeal  to  this  Court 
there  could  be  no  doubt  that  that  claim  would 
have  bean  disallowad,  oven  if  it  had  been 
allowed  by  the  lower  Court.  It  follows  that 
tho  plaintiffs  cannot  now  maintain  a  suit  in 
respect  of  tho  mesna  profits  which  would  have 
boon  disallowed  if  they  had  boon  claimed 
them  as  mesne  profits." 

The  facts  of  that  oaso  were  quite  dif- 
ferent, and  the  remarks  contained  on 
pp.  332  and  333  do  not  apply  to  the 
facts  of  this  case.  Reliance  was  placed 
on  tho  following  remarks  contained  in 
Sri  Ranga  Thathachanar  v.  Snmvasa 
Thathachanar  (I)  874  of  50  Mad.  : 

"But  subsequent  to  the  date  of  the  suit,  tho 
plaintiff  and  the  -fir si  defendant  were  only 
tenanta-in-common  or  coshnrers  and  therefore 
'the  first  defendant  is  strictly  hound  to  ac- 
count for  all  receipts  and  expenses  and  fti 
observed  by  tho  lower  Court  can  take  credit 
only  for  such  expenses  as  have  been  incurred 
ior  tho  benefit  or  necessity  of  the  estate,  and 
the  not  income  after  deduction  of  such  ex- 
pensoa  will  have  to  bo  divided  equally  bet- 
ween him  and  the  plaintiff." 

The  point  now  urged  was  not  raised  in 
that  case.  After  the  compromise  of  1920, 
the  appellant  and  the  respondents  were 
tenanta-in-common  and  as  the  appellant 
was  in  possession,  .he  had  to  make  over 
to  the  respondents  their  share  of  the  pro- 
fits. This  was  filed  as  a  suit  for  parti- 
tion, but  aftor  the  compromise,  the  arbi- 


trators   were    asked    to    divide    certain 
specific  property  and  this,  they  did.     Tha 
suit  for  partition   was  first  filed  in  1917, 
and  as  held  in  Soundararajan  v  Aruna- 
chalam  Chetty   (3),   the  filing  of  a  plaint 
claiming   partition    amounts    to    an  un- 
ambiguous   manifestation  of  intention  on 
the  part  of  the  plaintiff  to  separate.    The 
severance   of   joint  status  took   place  in 
19L7,  if  not  earlier,  and  from  that    year, 
the    parties    became   tenants-in-common. 
The  respondents,  as  stated   in    para.  3  of 
the   p^int,    gave    up    specifioially,  their 
claim  on  account  of  profits,  from  the  year 
1910-11  to  the  date  of  compromise.     The 
claim    for    the    years   for  which  the  suit 
was  filed  in  1924  was  not  made  then  and 
could    not    have    been    made.     The    suit 
.after    the   compromise   of    1920,  did  not 
continue    as    a    partition    suit,    and    the 
arbitrators  did  not  take  into    considera- 
tion   the   question   of    inesno  profits,  be- 
cause it  was  not  referred  to  them     There 
is  no    doubt    that    the    claim    as    laid  is! 
maintainable.     Bhtvrav  v.    Sttaram   (4); 
is  clear  authority  on  the  point    and    the, 
facts   of    that    case    were    similar  to  the; 
facts    of    this  case      In  that  case,  it  was 
held  fchdfc  where  a  decree  for  partition  ie 
silent  about  mesne  profits    subsequent  to' 
to  the   institution  of  the   suit,  a  party  is; 
at  liberty  to  assert  his  right  to  such  pro- 
fits   by  a  separate    suit.     The  claim    for, 
profits    marie   by  a  member   of  a  Hindu 
joint    family    in    a    suit    for    partition, 
though,  is  not  technically  one  for  "mesne 
profits"  as    used    in   tho  Civil  Procedure 
Code,  must  be  calculated  on  the  same  basis. 
The    respondents    were   excluded  from 
their  share  of  the    property    by    the   ap- 
pellant in  this  case.     This  is  clear  from 
the  perusal  of  the  judgment,  Ex   P-l,  and 
the  award,  Ex.  P-134.     Their  Lordships 
of  the  Privy  Council  allowed  mesne   pro- 
fits  from   date  of  exclusion  of  cosharers 
in  Appa  Rao  v.  Court  of  Wards  (5)    and, 
in   our  opinion,   the    lower  Court    was 
right  in  calculating    profits  on  the    basis 
which      it      adopted.       We        therefore 
hold  that  the  suit  as  framed    was   main- 
tainable     (The  judgment  discussed    evi- 
dence as  to  amount  of  mesne  profits   and 
concluding   that    the    calculation   by  the 
lower    Court    was    correct,     proceeded.) 

(3)  [1916]  31  Mftd.    130=29   M.  L.  J.  810=33 
I.  C.  859=(191G)  1  M.  W.  N.  31. 

(4)  [19J5]  19  Bom.  532. 

(5)  [1892]  5   Mad.    23G=3   I.    A.    125=4  Sar. 
345  (L'.C,). 
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Lastly,  ib  w.i9  urged  that  Us.  1,151-8-6 
ought  not  to  have  boon  awarded  as  in- 
terest, rn  the  amount  of  the  profits  cal- 
culated by  the  Ourt,  and  Gopala  v. 
RamkribkncLpun  (6)  was  oited  in  this 
connexion.  It  was  argued  thub  the  ap- 
pellant ought  not  to  have  been  treatel 
as  a  trespasser  and  on  the  an.ilogv  of  a 
lambardar  in  Central  Provinces  he  cnuld 
riot  be  made  to  pay  interest,  on  profits 
realized  by  him.  Batten,  A.  J.  C.,  had 
made  the  following  observation  in  Gopala 
V.  Hamhnshnapun  (G;  (dt  p.  87)  . 

"As  a  matter  of  fact  there  IB  no  uniform 
practice  of  tho  Courts  to  grant  int.ore^t  irn  s- 
pecCivo  of  tho  circurnsUncu  and  I  myarlf 
hive  never  allowed  lutoreat  in  such  snita 
unless  the  plaintiff  proves  special  circum- 
stances entitling  him  to  claim  interest." 

The  nlations  between  a  lambaidar  and. 
a  coaharer  are  not  analogous  to  those 
which  exist  between  twc  co-tenants,  one 
of  whom  is  kept  oub  of  possession.  The 
appellant  must  pay  interest  in  this  cise, 
because  he  unnecessarily  detained 
money  in  h's  hand,  which  he  ought  to 
have  handed  over  imtnoJ lately  to  the 
respondents  who  were  entitled  to  it. 

The  appeal  therefore  fails  and  is  dis- 
missed with  costs. 

K  N./RK  Appeal  dismissed. 
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MOHIUDDIN,  A.  J  C. 

Patil  Shyamlal — Applicant 
v 

Gaut  nhaii  ka  r  — Non-  Applicant. 

Misc.  Judicial  Case  No.  53  of  1929, 
Decided  on  10th  August  lOklB,  from  de- 
cision of  Arldl  Judge,  to  1st  Class  Sub- 
Judge,  Hosh-ringribdd,  in  Civil  Suit 
No  10  of  1929 

(a,   Court  fee*  Act    S.  4—  Scope. 

Filing  of  an  appeal  on  insufficient  court- 
fee  stamp  with  tho  knowledge  rh'ifc  it.  ia  in- 
sufficient, with  a  view  to  save  limitation, 
cannot  be  allowed.  [P  215  C  1] 

(b)  Civil  P.  C  ,  S.  149— Appellant  not  car- 
ing to  find  out  proper  court  fee  payable  on 
memorandum  of  appeal  —Discretion  under 
S  143  to  allow  party  to  make  up  deficiency 
of  court  feei.  even  after  expiration  of 
period  of  limitation  for  filing  of  appeal  can- 
not be  exerciied. 

Discretion  given  to  tha  Court  bv  S.  11')  to 
allow  a  party  to  make  up  tho  deficiency  of 
c  mrt;-fpp,4-pavablrj  on  a  memorandum  of  ap- 
patl  oven  aH-ir  the  expiration  of  the  period  of 
limiuation,  proaonbjd  for  filing  of  the  appeal, 


can  be  onercised  in  CBBOB  where  the  insuffi- 
ciency of  tho  Btarop  was  caused  by  a  bona  fide 
mistake  or  a  bona  fide  miHUEdorstandiug  of 
the  law  as  to  valuation  hut  not  where  tho 
appellant  never  carod  to  find  out  the  proper 
courc-fee  which  be  had  to  pay  on  the  memo- 
randum of  appeal.  [P  295  0  1,  2] 

(c)  Court-fees  Act,  S.  4— S.  4  ii  impera- 
tive 

Sooricn  4  is  imperative  in  its  terms  and 
makes  it  impossible  for  tho  Court  to  entertain 
a  memorandum  of  appeal  upon  wbinh  the 
proper  nmounb  of  court-feo  has  not  been 
paid.  [P  29502] 

Fid  a  Hus^ain — for  Applicant. 

Judgment.— This  is  an  appeal,  which 
w,is  tiled  in  t-his  Court  on  19th  July 
1929,  on  n  court-fee  of  Ra  10,  against 
the  judgment  arid  decree  dated  12th 
April  1929,  pasted  by  Mr  S  D.  Phatuk, 
Additional  Suh-Ju<1no,  lat  Class,  Hos- 
hringahad,  d<»i  U>I>IMJ>  pLuntili's  claim 
ngainst  delen.i'iiir^  I  and  2  for 
Rs  46-J9-12  7  wiih  profinrt.ionj.te  costs 
und  future  interoti  The  proper  court- 
feo  payable  in  this  case  is  Re.  260,  hot 
the  iLpDoil  hris  been  filed  on  a  court-fee 
of  Ks.  10  only,  a»ir]  «t  month's  time  ia 
asked  for,  to  iu  ike  up  the  deficiency  in 
court  fees.  Tho  uppl  cation  filed  with 
the  rippeal  mentions  tho  following  facts  : 

11  Tbat  n  prolimmary  isauo  was  framed 
about  tho  ad  nisaibility  or  otherwise  of  oral 
ovidencn  and  WAB  (locid"d  against  tho  appeJ- 
]j,nc  Tho-t  tho  apprll.inb  came  to  Nagpur 
with  'liM  intention  of  filing  AII  uppo.U  ngainflt 
thah,  order  and  was  told  that  nn  appeal  could 
be  filed  on  a  couit  fee  of  KB  2  but  did  not 
fill)  tho  ipp^nl,  ati  hB  wan  advjG^rl  bo  wait  Ml] 
tho  final  decision  o1  tlT>  ^mt.  That  after  tho 
suit  wan  finally  di-cidur],  hu  sent  hia  man  to 
got  thij  .ippeiil  filed,  but  bjinp  under  the  im- 
prL-s&ion,  tbab  Lho  appeal  could  bo  filed  on  a 
Court-fee  stamp  of  Rs  "2,  he  did  not  provide 
his  m.iii  wi'h  the  ncae^fiiry  fluids  That  tho 
man  cnm^  to  know  at  Nagpur  that  full  court- 
lee  will  have  to  1  e  paid  mid  aa  the  last  date 
for  filing  tho  appial  wag  ^Otb  July  10-^0  and 
as  thpro  waa  not  enough  timo  for  tho  man  to 
go  bark  and  to  ariau^p  nnil  Bond  HR  3.r)5,  the 
waa  filed  on  a  stamp  of  Ru.  10  " 

on  tliet-e  Licta    the    appellants 
;i  month's  tirno  to    mriku    i}ood     tho 
deficiency  in  oourt,-ree. 

Saction  4,  Court-fooa  Act,  ruaa  as 
follows  : 

No  documnnt  of  any  of  tho  kinda  apeoi- 
fiod  in  Soh.  1  or  2  to  thin  Act.  annexed,  as 
obargcabli  with  feel,  nhnll  hi  lil'd,  nxhihited 
or  r«corH»  d  in,  or  whall  lm  rocoivud  or  fur^ 
nishpd  by,  any  of  hho  H,nd  Hi^h  Courts  in  aiiy 
oatie  coming  before  unch  Court  in  the  oxer- 
CIBQ  of  its  uxtraorclmiry  original  civil  jaris- 
diotion  , 

or    in    the    exorcise    of  iU  oTtracrdmary  ori- 
miaal  cnminal  jurisdiction   , 
or  in     tho    oxorcme    of    its  jurisdiction  as  re- 
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garde  appeals  from  bho  ludgment  of  two  or 
more  Judges  of  the  said  Court,  or  of  a  Divi- 
sion Court  , 

or  m  ihe  exorcise  of  its  jurisdiction  as  re- 
gards appeals  from  tho  Courts  subject  to  its 
superintendence  , 

or  in  the  exercise  of  its  jurisdiction  as  a 
Court  of  reference  or  roviaioii  , 
uuleaa  in  respect  of  such  document  there  be 
paid  h  fee  of  an  riinoaut  not  lews  than  that 
indicated  by  either  of  the  aaid  schedules  as 
the  proper  fee  for  HUG  a  document.  " 

j  In  this  CA«e,  the  decree  was  passed  on 
12ch  April  1929,  and  the  appellants  must 
have  come  to  know  on  bhut  drtte  that  it 
WAS  lor  a  auui  of  R*  4,649-12  7.  Any 
one  at  HoahMng.ihdd  would  have  tnld 
them,  tnat  thoy  will  have  to  pay  full 
court;- foo  on  the  amount  decreed,  il  bhuy 
wanted  to  ill 6  an  appeal  Apparently 
they  made  no  enquiry  and  sent,  a  man  to 
Nagpur  to  die  the  appej.1,  when  otilv  r  wo 
ddya  were  left  for  the  period  ol  lirniurion 
to  expire  Tuo  advice  which  was  given 
before  was  about  the  court-foe  to  be  pd,id 
in  a  iiaibColLineoua  appeil  or  a  revision 
applicuion,  against  an  interlocutory 
order,  bub  no  advice  was  sought  or  was 
given  about  the  court-lee  to  be  p.nd,  ori 
a  memordnduiu  nf  appeal  <ig<iinst  the 
decree  which  might  be  eventually  passed 
in  the  case  It  is  not  alleged  that  the 
appellants  made  any  enquiry  about  tho 
amount  of  court-fee  which  it  would  bo 
necessary  for  them  to  ptiy  on  their  memi- 
randurn  of  appeal.  They  applied  tor 
copies  of  judgment  and  docice  on  3rd 
July  iD'^9  and  got  those  copies  on  Ivsth 
July  1929.  Tnuy  could  have  gob  the 
requisuo  information  at  Hushangabdd, 
about  the  CLUit-fee  payable  on  the 
memorandum,  of  appeal,  aftur  they  had 
obbdined  tho  copies  of  judgment  and 
decree.  The  appellants  never  diied  to 
find  out  after  the  decree  w-ia  pa,  bed,  as 
to  what  court  fees  would  be  required  for 
filing  an  appeal  agiinsb  the  decree  p.issed 
iigiiinBfc  them  Tho  lea&ons  sfaled  in  tho 
application  are  nob  bulticionf  to  extend 
time  and  therefore  I  infuse  to  do  so 

This  is  a  ctse  in  which  an  appeal  was 
filed,  on  insulTioient  court- 'ee  stump, 
with  the  knowledge  that  it,  is  insufficient, 
with  a  view  bo  save  limit-Ulna  This 
cannot  be  permitted.  Section  4,  Court- 
feea  Act,  expressly  provides  that,  no  docu- 
ment bhtill  he  filed,  unless  in  ri'sprufc  of 
such  document  there  be  paid  a  fee  of  an 
amount  indicUed  in  the  schedules  as  a 
proper  fee.  [n  this  OIPO  the  proper  fee 
baa  not  been  paid  Section  149,  Civil 


P  C.  gives  a  discretion  to  the  Court  to 
allow  a  party  to  make  up  the  deficiency 
of  court-fees  payable  on  a  memorandum 
of  appeal,  even  after  the  expiration  of  the 
period  of  limitation  prescribed  for  filing 
of  the  appeal.  This  discretion  can  he 
exercised  in  suitable  Crises,  where  the 
insufficiency  of  the  sLimp  was  caused  by 
a  boria  tide  mistake  or  a  bona  fide  mis 
understanding  of  the  law  as  to  valuation 
bus  riot  in  a  cise  of  this  nature,  wht  re 
the  appellants  never  cared  bo  find  out  the 
prjper  court-fee  which  they  had  to  pay 
on  their  memorandum  of  appeal.  Sec 
tiori  4,  Court  fees  Act,  is  imperative  in 
Us  terms  and  makes  it  impossible  for  the 
Court  to  entertain  a  memorandum  of 
appeal  upon  which  the  proper  amount  of 
court-'eo  ILLS  not  been  paid.  The  amount 
ol  cmrb  fee  payable  w.is  not  open  to 
d'jubt,  and  therefoie  the  appellants  can- 
not bo  allowed  to  pay  the  balance  of  the 
court  fee  within  a  month  from  19bh  July 
1^29  The  appe.il  is  insufficiently  stam- 
ped and  therefore  I  refuse  to  accept  it. 

P.N./u.K.  Appeal  dismissed 
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FlNDLAY,  J.  C. 

Naraya^i  Singh  Gkkatn  —  Accusel — 
AppelUnt. 

v. 

Emprror — Opposite  JPrirty. 

Criminal  Appeal  No  189  of  1928,  De- 
cided on  2jfh  September  192H,  from  deci- 
sion of  Addl  S0sg  Juilge,  Nagpur,  D/- 
14th  him*  1928. 

(ay  Criminal  P.  C  ,  SB  238  and  537—  Trial 
by  jury  —  Accused  charged  with  major 
otfence — Jury  reluming  verdict  of  guilty  in 
respect  of  minor  off»nce — Verdict  of  jury  is 
right  and  is  covered  by  S  537  (a) 

An  Accused  WAS  couvio&'d  by  a  jury  of  an 
ofleucG  uiiiier  S,  325,  1.  P.  0.,  and  the  verdict 
of  thu  jury  was  iicctiptfi  I  by  tho  SQSBIOQB 
Judgo.  It  wits  contHiid'M  bint;  bha  Judge  unod 
tho  jury  as  *h3esRorn  in  Mcucpbing  the  ve relict 
for  an  ufianoa  wuh  \vhioh  th  accused  was 
not  Hpooiflc.Uly  ohargod  aud  th»u •  tbereforo 
the  High  Court  could  go  into  the  facts  na  if 
iho  vordict  lUiiouutud  to  aa  opiuiou  of  thu 
aaMQHsors  : 

IL'll  that  tho  offoct  of  S.  239,  Criminal 
P  U,  wns  Co  iiivust  A  jury  trving  an  offenoo 
uudor  S.  307,  L.  P  C  ,  with  authority  to  find 
Chat  tiho  facts  proved  only  consticuto  a  minor 
off  on  co  and  to  return  a  verdict  of  guilty  of 
such  ofti-Hiro  It  runnot  bo  diuputod  thaC,  in 
view  of  th'  chargo  undi-r  S  307,  I.  P.  0  ,  the 
iact  r.har  no  oh*irgn  uudor  ^  325  was  framed 
IB  not  OVQD  a  defect  or  irregularity  and,  as 
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auch,  curable  under  S.  537  (ft),  Criminal  P.  C., 
for  the  simple  reason  that,  under  S.  238  (1), 
Criminal  P.  C,,  the  accused  was  liable,  with- 
out separate  charge,  to  be  convicted  incident- 
ally of  the  minor  offence  under  S.  325,  I,  P.  G. 
The  High  Court  could  not  interfere  and  go 
into  Lho  question  of  facts  on  which  the  jury 
delivered  the  verdict  the>  did  .  26  Mad.  243, 
Ayyangar,  J.,  Foil.  [P  296  C  2] 

(b)  Criminal  P.  C.,  S.  298— Duly  of  Judge, 
while  charging  Jury. 

It  ia  not  the  duty  of  the  Judge  to  discuss  in 
detail  each  and  every  item  of  the  evidence  and 
ally  such  discussion  of  the  evidence  by  the 
Judge  in  the  charge  leads  to  a  great  risk  of 
the  Judge  pressing  his  own  view  of  the  facts 
too  positively.  [P  297  C  2] 

B.  R.  Mandlekai — for  Appellant 

G.  P.  Diok—foi  the  Crown. 

Judgment. — The  appellant  Narayan 
Singh  and  his  co-accused  Eaghunath 
(Criminal  Appeal  191  of  1928J,  who  has 
also  appealed  to  this  Court,  have  been 
convicted  by  the  Additional  Sessions 
Judge  at  a  jury  trial  of  offences  under 
Ss  147  and  325  read  with  S.  145,  I.  P.  C., 
in  the  case  of  Narayan  Singh,  and  as 
regards  Raghunath  of  an  offence  under 
S  147,  I.  P.  C.,  simpliciter.  The  appel- 
lant Narayan  Singh  has  been  sentenced 
to  two  years'  rigorous  imprisonment,  and 
the  appellant  Baghunath  to  six  months' 
rigorous  imprisonment  In  the  case  of 
Narayan  Singh,  sentence  was  imposed  on 
him  only  under  S.  325  read  with  S  149, 
I.  P.  C. 

The  main  aspects  of  the  case  are  suffi- 
ciently clear,  not  only  from  the  charge  of 
the  Additional  Sessions  Judge  to  the 
]ury  but  also  from  his  order  of  reference 
in  the  case  of  another  accused  Tukaram 
to  this  Court  The  result  of  that  order 
of  reference  was  that  Tukaram,  who  had 
been  acquitted  by  the  verdict  of  the 
]ury,  has  been  convicted  by  another  Judge 
of  this  Court  of  offences  punishable  under 
Ss.  147  and  325  read  with  S.  149, 1.  P.  C. 
Both  the  order  of  reference  and  the  judg- 
ment of  Mohiuddin,  A  J.  C.,  dated  llth 
September  1928,  give  an  admirable  sum- 
mary of  the  facts  of  the  case  and  it  is 
unnecessary,  therefore,  to  repeat  them 
in  any  detail  in  the  present  judgment. 
It  will  suffice  to  say  that  in  all  28  ac- 
cused were  tried  in  the  Sessions  Court 
for  offences  under  Ss.  147  and  307, 1.  P.  C 
The  jury  unanimously  convicted  16  of 
the  accused  including  the  appellants.  As 
regards  11  accused,  whom  tho  jury 
acquitted,  the  Additional  Sessions  Judge 
accepted  the  verdict  and  onlv  disagreed 
with  the  verdict  of  the  jury  so  far  as  the 


accused  Tukaram  was  concerned.  The 
result  of  the  disagreement  of  the  Addi- 
tional Sessions  Judge  with  the  jury's 
verdict  in  the  case  of  Tukaram  has 
already  been  stated  above. 

The  first  question,  which  I  have  to 
consider  in  the  case  of  each  of  the  appel- 
lants (who  have  been  represented  by 
separate  pleaders)  is  whether  there  ia 
any  ground  on  which  I  can  interfere  with 
the  verdict  of  the  jury  as  regards  these 
two  appellants  in  view  of  the  law  as  laid 
down  in  Ss.  418  and  423,  sub-S.  (2),  Cri- 
minal P.  C. 

I  take  up  first  the  case  of  Narayan 
Singh  This  appellant  was  charged  with 
offences  under  Ss.  147  and  325  read  with 
S.  149,  I.  P  C.  The  jury,  however,  as 
already  stated,  convicted  the  appellant  of 
an  offence  under  S.  147,  and  further  held 
that  he  had  been  specifically  guilty  of 
an  offence  under  S.  325,  and  the  learned 
Additional  Sessions  Judge  accepted  this 
verdict  and  convicted  the  appellant  ac-j 
cordingly  On  the  strength  of  certain! 
remarks  made  by  Benson,  J.,  in  Patti-\ 
kadan  Utnmaru  v  Emperor  (1)  it  has; 
been  urged  before  me  that,  in  accepting! 
the  verdict  of  the  jury  for  the  offence 
under  S.  325,  with  which  the  appellant 
was  not  specifically  charged,  the  learned 
Additional  Sessions  Judge  in  reality 
used  the  jury  as  assessors  and  that, 
therefore,  this  Court  is  competent  to  go 
into  the  facts  of  the  case  precisely  as  if 
the  verdict  of  the  jury  amounted  merely 
to  an  opinion  as  from  assessors. 

For  my  own  part,  with  all  respect,  I[ 
prefer  the  view  taken  by  Ayyangar,  J., 
in  the  same  case.  The  latter  learned 
Justice  was  of  opinion  that  the  effect  of 
S,  238,  Criminal  P.  C.,  was  to  invest  a 
jury  trying  an  offence  under  S.  307, 
I.  P.  C.,  with  authority  to  find  that  the 
facts  proved  only  constitute  a  minor 
offence  and  to  return  a  verdict  of  guilty 
of  such  offence.  It  cannot  be  disputed 
that,  in  view  of  the  charge  under  S.  307, 
I.  P.  C  ,  the  fact  that  no  charge  under 
S.  325  was  framed  is  not  even  a  defect  or 
irregularity  and,  G.S  such,  curable  under 
S,  537  (a),  Criminal  P  C.,  for  the  simple 
reason  that,  under  S.  238  (l),  Criminal 
P  0.,  the  appellant  was  liable,  without 
any  separate  charge,  to  be  convicted  in 
cidontally  of  the  minor  offence  under 
S  325,  I.  P  C.  When  S.  418,  Criminal 
P  0_,_ moreover  is  read  with  S.  537  ^q) 

"(1)  [iOOB]  2G 
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1dem,  the  position  seems  to  me  perfectly 
plain  and  it  would  be  a  mere  reduotio 
ai  absurdum  to  suggest  that,  because  the 
jury  has  oonvioted  the  appellant  of  the 
minor  offence  uader  8.  325,  this  Court  is 
competent  to  go  into  the  facts,  although 
it  could  not  have  done  so  had  the  con- 
viction been  for  the  more  serious  offence 
which  was  charged.  I  am  therefore  of 
opinion  that,  so  far  as  this  objection 
gies,  the  view  taken  by  Ayyangar,  J., 
in  the  Madras  oa.se  quoted  above  is  un- 
doubtedly the  correct  one  and,  so  far  as 
this  objection  is  concerned,  there  is  obvi- 
ously no  ground  on  whioh  I  could  inter- 
fere and  go  into  the  question  of  facts  on 
which  the  jury  delivered  the  verdict 
they  did, 

The  next  point,  whioh  has  been  urged 
on  behalf  of  the  appellant  Narayan  Singh, 
is  that  tho  opinion  of  the  ]ury  was  wrong 
and  perverse.  It  is  difficult  to  under- 
stand how,  in  the  present  case,  such  a 
contention  can  be  seriously  urged.  Ap- 
parently the  position  of  the  pleader  for 
the  appellant  in  this  connexion  is  that, 
because,  as  held  by  a  fellow  Judge  of  this 
Court,  the  ]ury  went  wrong  in  the  case 
of  a  single  accused  one  out  of  12  viz., 
Tukaram,  a  presumption  should  also  be 
drawn  that  the  jury  had  erred  in  the 
opposite  direction  in  not  acquitting  the 
present  appellant  and  the  other  acoused 
against  whom  they  returned  a  verdict  of 
guilty.  Such  an  argument  hardly  re- 
quires serious  consideration,  and  the  best 
proof  of  its  utter  want  of  substance  is 
the  fact  that  Mohiuddin,  A.  J.  G  ,  found 
it  to  be  his  duty  to  convict  even  the  ac- 
cused Tukaram. 

It  has  again  been  urged,  in  what  is 
obviously  a  somewhat  unsubstantial 
attempt,  to  induce  this  Court  to  go  into 
the  questions  of  fact  involved  in  the  case 
on  insufficient  grounds,  that  the  charge 
to  the  jury  was  not  a  proper  and  com- 
plete one,  anyhow  as  regards  the  appel- 
lant Narayan  Singh.  For  my  own  part, 
I  desire  to  say  in  the  first  instance  that, 
in  this  difficult,  complicated  and  keenly 
contested  criminal  proceeding,  the  fair, 
full  and  lucid  charge  framed  by  tho 
Additional  Sessions  Judge  seems  to  me  u, 
model  of  what  should  be  expected  of  a 
Judge  in  this  connexion.  I  have  been 
referred  to  the  fact  that,  in  para.  18  of 
the  charge,  the  Judge  only  referred  to  cer- 
tain alibi  evidence  produced  by  Narayan 
Singh  and  it  has  been  suggested  that 


only  some  two  prosecution  witnesses 
identified  him  out  of  the  many  others 
who  had  received  injuries.  This  and 
other  matters  of  fact  arising  out  of  the 
evidence  were  referred  to  by  the  appel- 
lant's pleader,  but  what  I  have,  first  of 
all,  to  determine  before  I  go  into  such 
points  of  detail,  is  whether  there  is  any 
prima  facie  reason  on  which  I  can  hold 
that  the  charge  was  a  wrong  or  illegal 
one  in  any  respect.  The  present  appel- 
lant is  one  of  the  three  Rangdas  who 
took  a  leading  part  in  the  riot,  and  the 
evidence,  which  had  to  be  considered  by 
the  jury  in  the  appellant's  case,  was  re- 
ferred to  nob  only  in  para.  18  of  the 
charge  but  in  para.  10  and  para.  13  as 
well,  while  the  learned  Additional  Ses- 
sions Judge,  in  para.  13,  put  forward  the 
possible  ple&  of  self-defence  which  might 
be  offered  on  behalf  of  the  appellants, 'and 
again,  iu  para.  22,  the  question  of  the 
acceptance  or  otherwise  01  the  alibis  was 
very  fairly  and  fully  put  before  the  jury. 

Much  of  the  argument,  in  fact,  which 
has  been  adduced  before  mo  in  connexion 
with  the  said  charge,  suggests  that  there 
has  been  some  misunderstanding  on  the 
pirfc  of  both  the  pleaders  concerned  as  to 
the  exact  function  of  a  Judge  in  charging 
a  jury.  It  is  not  the  duty  of  the  Judge' 
to  discuss  in  detail  each  and  every  iteoij 
of  the  evidence  and  any  such  discussion, 
of  the  evidence  by  the  Judge  in  the 
charge  leads  to  a  great  risk  of  the  Judge 
pressing  his  own  view  of  the  facts  too| 
positively  The  provisions  in  Ss.  298' 
and  299,  Criminal  P.  C.,  are  sufficiently 
clear  in  this  connexion  and,  after  care- 
fully considering  the  oa.se  of  the  present 
appellants,  I  can  find  no  ground  whatever 
which  would  justify  me  in  going  into  the 
facts  of  the  case  with  a  view  to  interfer- 
ing with  the  verdict  of  the  jury,  a  verdict 
in  support  of  which  there  is  overwhelm- 
ing evidence  on  record. 

Turning  to  the  case  of  the  appellant 
Baghunath,  much  what  I  have  already 
said  applies  in  his  case  also.  It  has, 
however,  been  suggested  on  behalf  of  the 
present  appellant,  Baghunath,  that  there 
was  misdirection  or  at  any  rate  want  of 
sufficient  direction  in  tho  charge  to  the 
jury  as  regards  this  appellant  I  have 
been  referred  to  the  fact  that  Bagho  (P. 
W.  1),  pp.  53  and  51  of  the  record,  does 
not  mention  Baghunath  at  tUl,  while 
Lahanu  (P  W.  13),  p  141  of  the  record, 
says  that  Baghunath  did  nothing  ;  he 
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merely  present  at  the  marpit  and 
had  no  weapons  in  his  hands.  Again, 
Joseph  (P.  \V.  23),  p.  192  (reverse  of  the 
record)  mentions  that,  amongst  Tuka- 
ram'ti  party,  there  were  people  like  the 
present;  appellant  who  had  neither  stick 
nor  gun  with  them  .  vide  'also  the  evi- 
dence of  Kararachand  (P.  W.  28),  p.  229 
(reverse  ot  the  record),  who  says  that  ex- 
cept N-ithu,  no  one  mentioned  Raghu- 
nath's  name.  This  and  other  points  of 
detail  in  the  evidence  have  been  put  for- 
ward before  me  in  support  of  the  allega- 
tion that  the  Additional  Sessions  Judge 
failed  to  put  the  case  of  this  appellant 
fairly  and  squarely  hefore  the  ]ury. 

I  am  of  opinion,  however,  that  when 
para.  22  of  the  ahirge  is  re  id  with  para. 
10  thereof,  in  particular,  as  well  as  with 
much  of  the  context,  the  learned  Addi- 
tional Se-sions  Judge  obviously  put  the 
law  applicable  to  tho  offence  of  rioting 
moat  fairly  and  squarely  before  the  ]ury. 
Ragho  (P.  W.  I)  did,  as  a  matter  of  fact, 
state  that  Raghuaath  was  present  and 
was  obviously  an  abettor  of  the  rioters 
and  making  common  cause  with  them, 
and  the  evidence  of  Lahanu  (P.  W  13^ 
and  Joseph  (P.  W,  23)  clearly  shows  that 
this  appellant  was  present  amongst  the 
rioters  Tho  evidence  on  record  indeed 
vgoos  to  suggest  that  the  present  appel- 
lant was  one  of  the  ring-leaders  who  re- 
mained at  the  back  directing  the  assault. 
It  was  open  to  the  jury  to  have  taken  a 
view  favourable  to  the  'appellant,  hut 
there  were  obviously  very  good  grounds 
why  they  did  not  do  so,  and  I  am  wholly 
unable  to  see  that  there  is  any  legal 
ground  on  which  I  could  hold  that  the 
extremely  able  and  fair  charge  to  the 
jury  in  anj  way  prejudiced  the  case  of 
this  appnllnnt.  I  am  unable,  therefore, 
to  interfere  with  the  conviction  of  either 
of  the  appellants. 

As  regards  the  sentences,  it  hag  been 
urged  before  me  that,  in  any  event,  both 
the  appellants  are  entitled  to  some  de- 
gree of  lemency,  and  an  allusion  bus  boon 
made  to  the  fact  that  the  main  ring- 
leader, Tukaram,  h<is  only  been  sentenced 
to  BIX  months'  rigorous  imprisonment 
and  *  fine  of  Ra  2, GOO.  In  the  case  of  an 
extremely  bold  concerted  and  deliberate 
riot  of  the  kind  I  am  concerned  with,  in 
which  fire-arms  were  used  to  thedmger 
of  life,  and  serious  injuries  were  inflicted 
on  various  members  of  tho  other  party,  I 
am  wholly  unable  to  see  any  reason  for 
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reducing  the  sentence  which 
imposed  on  either  of  the  appellants.  The 
sentence  of  six  months'  rigorous  impvi- 
sonment  on  Raghunath  is,  in  reality,  a 
peculiarly  lenient  one,  while  as  regards 
Naravan  Singh  it  is  plain  that  he  was 
the  firpfc  person  to  use  force  and  took  up 
a  prominent  and  leading  part  throughout 
in  the  riot.  I  am  not  concerned  with  the 
quantum  of  punishment  imposed  upon 
Tukaram  by  my  learned  brother  ;  I  have 
only  to  consider  what  is,  in  my  opinion, 
a  suitable  penalty  for  the  offences  com- 
mitted by  tho  two  appellants.  A  more 
grave  case  of  disturbance  of  tho  public 
peace  it  is  difficult  to  conceive  of,  and  I 
am  ^hnlly  unablo  to  see  anv  ground  for 
mifcigirion  of  the  sentences  in  the  way  of 
reduction  thereof 

Both     appeals    are    accordingly      dis- 
missed. 

K.N  /R.K.  Appeal  dismissed. 
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KrNKHEDE,  A.  J.  C. 

(raurishankar  and  others — Defendants 
—  Appellants. 

v 
fbraJnm  Ah— Plaintiff — Respondent. 

Second  Appenl  No.  178  of  1926.  De- 
cided on  29th  November  lU2tt,  from  a 
decree  of  Dist.  Judge,  Jubbulpore,  D/- 
lOrh  December  1925,  in  Civil  Appeal 
No.  33  nf  I92o 

fa)  Civil  P,  C.,  O.  21,  R.  95— Withholding 
of  possession  after  symbolical  delivery  of 
possession  gives  rise  to  fresh  cause  of  action 
for  possession  — Adverse  possession. 

The  possession  uf  the  judgment-debtor  after 
symbolical  delivery  ol  property  in  execution 
of  a  final  decree  for  foreclosure  can  only  be 
regarded  aa  a  fresh  act  of  trespass  giving  riflo 
to  f\  nnw  cuipo  of  action.  So  it  thu  juduinonfc- 
debtor  reiij.iina  in  POHHPBSIOH  nftor  Biioh  deli- 
Very,  fcliH  (UUno  ol  action  arises  when  formal 
poastfibiun  14  t:ikfm  ,  IQN.L  R  GO,  23  AIL 
442  and  IG  linm.  343,  Rel.  on  [1J  301  C  1] 

(b)  Limitation  Act,  Art.  136— Under  Art. 
136  private  purchaser  has  12  years'  limita- 
tion to  sue  lor  possession  of  immovable  pro- 
perty sold  by  his  vendor  when  out  of  posses- 
sion at  dale  of  sale  —  Limitation  starts 
from  Hate  when  vendor  it  first  entitled  to- 
possession. 

Under  Art.  13^  a  pardon  in  his  capacity  of  a 
private  purchaser  has  12  years'  limitation  bo 
HUB  for  pusKQUHion  of  immovable  propei  ty  HO  Id 
to  him  by  his  vendor  when  out  ol  iJObbOhbion 
at  the  date  of  sale,  tho  starting  point  ol  limi- 
tation being  the  d<*to  when  the  vendor  wns 
first  entitled  to  possession  ;  and  the  inero 


1929 


GAUBISHANKAE  v.  IBRAHIM  ALI  (Kinkhede,  A.  J.  C.)       Nagpur 


oiroumstance  that  the  purchaser  takei  five 
years  to  complete  his  title  against  hia  vendor 
onoDot  give  him  a  fresh  starting  point  of 
limitation  AB  he  can  only  sue  m  the  right  of 
hia  vendor  :  2  N.  L  R.  32,  Rel.  on  [P  301  G  1] 

(c)  PosseiBion — Advene  posieiiion —  Legal 
character  of  person's  possession  of    property 
of  another  is  to  be  determined  by  hit  animus 

—A  in  possession  of  property  of  K — Contract 
by  A"  of  sale  of  property  to  AT — Subsequently 
A'  selling  it  to  N — A  takes  possession  in  his 
qwn  right  and  not  under  any  express  trust 
for  benefit  of  M  merely  because  N  has  notice 
of  IMS  f^rior  contract  of  purchase. 

When  a  person  has  possession  of  another 
man's  properly,  the  legal  character  in  which 
he  holds  ib  IB  to  bo  determined  by  his 
animus.  [P  3Q2  c  l] 

A  was  in  possession  of  property  boluitging 
to  K.  K  made  a  contract  ol  sale  of  tbn  pro- 
perty to  M.  Subsequently  A  sold  the  property 
to  N. 

Held  .  thjtt  N  had  taken  possession  of  the 
propurly  in  his  own  right  under  ealu  deed  and 
that  he  could  uut  be  iogdrdi>d  as  having  taken 
pOBBPHbion  undpr  any  ox  pro-,  9  trust  lor  the 
benefit  of  M  merely  because  N  had  notion  of 
his  prior  contract  o!  purchase'.  [P  "02  G  1J 

(d)  Limitation     Act,     S.     10  —  Expression 
trust     for    any    specific    purpose  "     means 

exprebs  trust, 

The  expression  "  trust  for  any  specific  pur- 
pOHo  "  la  merely  n  more  expanded  mode  of 
expressing  tho  Stimu  idea  a*  th;U  convoyed  by 
thn  term  "oxprouB  trust  of  tho  English  Ltw,  " 
both  the  terms  being  synonymous  in  meaning 
and  thus  tho  section  excludes  from  ita  cpL-, ra- 
tion such  trusts  as  the  law  would  impJy 
merely  liom  tho  existence  of  particular  facts 
or  fiduciary  relation  a  31  Bom.  222  ;  4  Cat. 
455  ;  A.  I  R.  1923  Mad.  fib?  ,  A.  I  R  11J25 
Raj>().  HH9  and  A.  I.  11.  19/7  Lah.  773,  Rtl  on. 

[P  302  C  2] 

(e)  Trusts    Act,  S.   91—  Person  buym0  with 
notice  of  previous    contract   for    sale — S.    91 
applies. 

Where  a  bona  fida  contract  is  made  for  tho 
sale  of  the  property  and  another  person  after- 
wtirdu  buys  tho  property  with  notice  of  the 
contract,  tho  titlo  of  the  party  claiming  under 
the  contract  prevails  against  tho  subsequent 
purchaser,  ulthoiigh  his  purchase  may  havo 
been  registered  and  although  he  has  obtained 
pOHBosbion,  and  fcViB  CAST  of  such  subsequent 
purcharer  lallw  under  S.  91  .  27  Gal  468, 
Rcl  on.  [P  903  C  1] 

(f)  Specific    Relief    Act,  S.  27  (b)-Proper 
decree    is    to    ask    subsequent    purchaser     to 
execute     conveyance     to     person     previously 
contracting  to   purchase. 

The  proper  decree  in  a  suit  for  sprcifio  per- 
for  man  oo  of  a  contract  to  sell  land  when  tho 
same  has  bpen  sold  to  a  third  party  subse- 
quent to  tho  contract  with  plaintiff  is  to 
direct  the  subsequent  purchaser  to  o'xccuto  a 
conveyance  BO  the  plnntifT  :  22  M.  L.  J.  121  ; 
A.  I.  R,  IQ25  Bum  181,  Rrl  on.  IP  30fl  G  2] 

(g)  Limitation  Act,  Art.  113—  Suit  to    spe- 
cific performance    barred  — He   cannot    sub- 
sequently recover   possession. 

Vendee  whoso  auic  for  specific  performnnoo 
Ja  barred  by  Art,  lid,  cannot  recover  posses- 


sion of  the  property  sold  because  a  suit  for 
possession,  i  e.,  to  enforce  his  right  under  tho 
contract  with  reference  to  property  IB  essen- 
tially one  for  specific  performance  of  a  con- 
tract to  which  Art.  113  applies  :  A.  1.  R.  1922 
P.  C  345,  Foil.  [P  304  C  1] 

W.  tt.  Puranik  and  N.  G.  Bose—io* 
Appellants. 

J.  Sen  and  Fida  Husain — for  Respon- 
dent. 

Judgment.— One  Kanhaiyalal  bon  of 
HauiprciBad  of  Gadarwada  obtained  a 
preliminary  decree  for  foreclubiire  on  lOth 
September  1910,  ag.nnst  Gdun shikar  in 
Suit  No  fcG  of  1908  brought  on  foot  of  a 
mortgage.  The  Baid  (lefendnnfc  failed  to 
redeem  the  mortgaged  property,  namely, 
tiolda  of  absolute  occupancy  tunuru  bear- 
ing Nos.  415  and  416,  area  16.29,  rent 
Es  10  and  3  houses  including  a  plot 
Bitudto  ID  Gtidarwadai,  and  the  prelimi- 
nary decree  was  consequently  made  final 
OD  6th  December  1911  (Ex.  P-10).  The 
dwcree  was  later  on  executed  and  posses- 
sion of  the  fields  foreclosed  was  taken  on 
TJth  April  1912,  and  that  of  the  house 
property  in  June  and  December  1912,  as 
per  receipts  Exs.  P-7,  P.  8  and  P.  9.  The 
actual  possessiop,  however,  lotuained 
with  tho  judgment-debtor,  and  Kanhaiya- 
lal  looked  upon  him  as  being  wrongfully 
in  possession,  as  recited  in  tho  receipt 
dated  27th  November  I9l6  (Ex.  P-l), 
which  he  executed  in  f  j,vour  of  the  pre- 
sent plainHrT.  This  receipt  evidenced  a 
contr.ict  for  a  sale  of  the  self-same  pro- 
perty to  plaintiff,  for  a  consideration  of 
Kg  1,001  hv  K.inhaiyalal,  who  was  being 
wrongfully  kept  out  of  possession  by  the 
person  whom  he  hud  foreclosed.  Kan- 
haivulnl  had  received  Rs.  51  from  the 
plaintiff  by  way  of  earnest  money,  and, 
it  was  agreed  that  the  balance  of  lia.  950 
was  to  be  piid  at  tho  time  of  the  regis- 
tration of  sale-deed  By  tho  terms  of 
Ex.  P-l  and  its  counter-part  Ex.  D-8, 
the  vendee  was  authorized  to  secure  pos- 
session of  the  fields  and  the  houses  pri- 
vafr.elv,  or,  by  suit  as  he  thought  fit. 

Plaintiff  called  upon  Kanhaiynlal  to 
perform  liis  part  of  the  contract  of  sale 
by  executing  a  sale-deed  in  his  favour, 
but  for  some  reason  or  the  rther,  tho 
document  of  sale  wns  not  secured,  and, 
consequenMv,  the  aalo  in  hia  f  ivoar  was 
nob  completed.  Exhibits  D-7.  9  rind  10 
are  tho  mtices  which  passed  between  the 
vendor  and  the  vendee  in  connexion  with 
tho  broach  of  contract  of  sale.  These 
are  dated  16th  December  1916,  Utb 
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December  1916,  and  22nd  December 
1916,  respectively.  Ifc  appears  that  the 
matter  remained  in  suspense  after  that 
for  some  time.  la  .the  meantime  of  22nd 
January  1917,  Kanhaiyalal  executed  a 
conveyance  (Ex.  D-l)  of  the  property  in 
favour  of  Gaurishankar  and  the  two 
minor  sons  of  Laxminarayan  Dubo  his 
nephew.  As  one  of  the  purchasers  was  n 
judgment-debtor  and  already  held  actual 
possession,  there  was  no  formal  delivery 
of  possession  to  the  vendees.  The  pos- 
session which  the  judgment-debtor  held 
in  spite  of  its  symbolical  delivery  by 
Court  to  the  decree-holder  in  April,  June, 
and  December  1912,  thus  became  lawful 
possession  of  the  vendees  entitled  to  hold 
it,  in  thoirown  right,  with  elieot  from 
22nd  January  1917,  subject  to  such 
rights,  as  there  may  be  in  favour  of 
plaintiff  by  virtue  of  his  contract  of 
purchase  dated  27th  November  1916, 
(Ex.  P-l). 

On  27th  November  1919,  the  plaintiff 
instituted  Suit  No.  668  of  1919,  for  spe- 
cific performance  of  the  contract  of  sale 
dated  27th  November  1916,  against  Kan- 
haiyalal  his  vendor.  Exhibit  D-6  is  the 
plaint  in  that  suit.  Exhibit:  D-5  is  the 
judgment  dated  23rd  August  1920,  and 
Ex.  P-13  is  the  decree  passed  in  that  oa.se. 
In  pursuance  of  this  decree,  a  sale-deed 
was  executed  by  Kanhaiylal,  on  12th 
February  1921,  (Ex  P-2),  and  the  same 
was  registered  on  21st  February  1921. 
The  consideration  of  Rg.  950  which  had 
to  be  paid  before  the  Sub-Registrar  was 
deposited  in  the  civil  Court  on  18th  Nov- 
ember 1920,  as  per  receipt  Ex.  P-3  and 
the  same  is  said  to  have  never  been 
withdrawn  by  Kanhaiyala.1  as  ho  had 
already  received  the  full  consideration  of 
Ex.  D-l  from  the  appellants  in  1917. 

As  the  property  covered  by  the  sale- 
deed  Ex  P-2  was  in  the  possession  of 
the  present  appellants,  the  plaintiff- 
respondent,  on  23rd  November  1922,  in- 
stituted the  present  suit  against  them, 
for  recovery  of  possession  thereof  with 
mesne  profits.  The  first  Court  decreed 
the  claim  and  the  lower  appellate  Court 
confirmed  that  decree.  Hence  this  second 
Appeal. 

It  has  been  concurrently  hold  by  both 
the  Courts  below  that  the  appellants' 
purchase,  dated  22nd  January  1917, '(Ex 
D-l),  was  with  full  notice  of  the  plain- 
tiff's contract  of  sile  dated  27th  Novem- 
ber 19L6.  The  appellants'  contention 


that  the  plaintiff  being  admittedly 
aware,  at  the  date  of  his  Suit  No.  66  of 
1919,  of  his  vendor  Kanhaiyalal  having 
sold  the  property  to  the  appellants 
already,  and  of  their  having  been  in 
adverse  or  wrongful  possession  of  the 
same  from  before  the  date  of  his  con- 
tract as  recited  in  Ex.  P.  1,  was  bound 
to  implead  them  also  in  that  suit,  as 
subsequent  purchasers  with  notice  of  the 
contract  and  to  obtain  a  decree  for 
specific  performance  and  possession  as 
against  them,  and  that  he  having  omitted 
to  sue  for  that  relief  then,  is  precluded 
from  bringing  the  present  suit  for  posses- 
sion under  0  2,  R  2,  Civil  P.  C.,  was 
overruled  It  was  held  that,  it  was  not 
necessary  to  ask  for  possession  or  to  join 
the  appellants  in  the  former  suit,  and 
that  the  present  suit  was  tenable,  It 
was  further  held  that  the  suit  for  pos- 
session of  the  absolute  occupancy  fields 
WAS  in  time,  ELS  the  right  to  possession 
came  into  existence  when  the  sale-deed 
was  executed  on  12th  February  1921. 

The  appellants  contest  every  one  of 
these  findings  in  second  appeal  But  so 
far  as  the  finding  on  the  question  of 
notice  to  them  of  the  plaintiff's  contract 
of  sale  is  concerned,  I  think,  it  is  not 
permissible  to  them  to  go  behind  it  in 
second  appeal.  The  only  other  points, 
which  as  questions  of  law  can  bo  gono 
into,  are  the  following  : 

1.  Whether  the  present  suit  for  pos- 
session of  the  property  comprising  abso- 
lute occupancy  fields  and  house  property 
is  barred  by  time  as  regards  any  portion? 

2  Whether  the  present  suit,  for  mere 
possession  and  mesue  profits  without  a 
prayer  for  the  relief  of  specific  perform- 
ance, is  maintainable,  in  view  of  the 
admitted  failure  of  plaintiff,  to  join  the 
present  appellants  as  co-defendants,  and 
to  obtain  a  decree  for  specific  perform- 
ance and  possession,  even  as  against  them, 
in  the  former  suit  ?  • 

In  spite  of  the  delivery  of  symbolical 
possession  of  the  property  through  Court 
to  Kanhaiyalal  in  1912,  the  judgment- 
debtor  Gaurishankar  had  boon  wrong- 
fully keeping  him  out  of  actual  posses- 
sion and  enjoyment  of  the  same,  for  over 
four  years  at  the  date  of  the  purchase  aa 
per  Ex.  D-l,  dated  22nd  January  1927. 
The  possession  of  Gaurishankar  was, 
admittedly,  wrongful,  as  recited  in  Ex 
P-l  dated  27th  November  1916.  That 
such  withholding  of  Dossession  Gives  risa 
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to  a  fresh  cause  of  action  for  a  suit  for 
possession  is  clear  from  Dhansingh  v. 
Qanpat  (l),  where  it  is  laid  down  that 
"  the  possession  of  the  judgment-debtor  after 
auch  (symbolical)  delivery  can  only  ho  regar- 
ded aa  a  fresh  act  of  trespass  giving  rise  to  a 
new  cause  of  action.  " 

Kanhaiyalal's     cause     of    action    hud 
thus    accrued,  and   limitation  had  begun 
to    run  against  him  from  12fch  April,  7th 
June   and    6th    December    1912,    when 
formal    possession     wo,s    taken,    as    per 
receipts,   Exs.   P-7,    P-8    and  P-9,  under 
Art  142,  Lim.  Act  :  cf.  Partap  Chand  v 
Saiyida  Bill  (2)  and  Kaihinath  Ritaram 
v.  Shndhar  Mahadco  (3)      Tho  starting 
point   of  limitation  was  the  date  of  deli- 
very of  symbolical  possession  of  the  pro- 
perty  comprised    in   the  final  decree  for 
foreclosure  as  stated  above.    This  period 
of  limitation  was  to  expire,  so  far  as  the 
fields  were  concerned,  on  12fch  April  1924, 
ivid    as    to    the   house   property,  on  7th 
June  and  Gth  December  1924.     While  he 
was  thus  wrongfully  kept  oub  of   posses- 
sion,   hut  when  his  own  right  to  sue  was 
in    time,  he   assigned    by  a  private  sale 
the   benefit    of  the  decree  to  plain  tiff  by 
an  agreement  dated  27th  November  1916, 
and  in  pursuance  of  that  agreement   exe- 
cuted   the    sale-deed    (Ex.    P-2)    in    his 
favour   on    12th  February  1921      Under 
Art.  13G,  Sch.  1,  Lim.  Act    of   1908,   the 
plaintiff  in  his  capacity  of  a  private  pur- 
chaser   had    12   years'    limitation  to  sue 
for  possession  of  iramovable'proporty  sold 
to  him  by  his  vendor  when  out  of  posses- 
sion1 at    the    date    of    sale,    the  starting 
point  of  limitation  being'the  date    when 
the  vendor  was   first   entitled   to  posses- 
sion .  cf.  Ganpat  Rao  Bhonsle  v  Ganpat 
Rao  Gopal  Rao  Ghatatey  (4). 

I  am  not,  therefore,  prepared  to  hold 
tint  the  mere  circumstance  that  tho 
plaintiff  took  five  years  to  complete 
his  title  as  against  Kanhaiyalal  could 
give  him  a  fresh  starting  point  of 
limitation,  as  he"  could  sue  only  in 
the  right  of  his  vendor  under  Art. 
136.  So,  irrespective  of  the  question  that 
the  suit  for  possession  was  not  brought 
by  Kanhaiyalal,  but  by  plaintiff,  as  his 
assignee,  the  starting  point  of  limitation 
remained  a  constant  factor,  namely,  the 
dates  of  the  symbolical  deliveries  as 
per  receipts  for  possession  (Exs.  P-7, 
"(1)  ~ 


. 

(2)  [1901]  33  All.  442=(L90L)  A.  W.  N,  137. 

(3)  [1892]  16  Bom,  349. 
(4;  [1906]  2  N.  L.  R.  32. 


P-8  and  P-9)  The  present  suit  for 
possession  was,  so  far  as  the  house  pro- 
perty was  concerned,  surely  within  time, 
as,  on  23rd  November  1922,  the  limita- 
tion of  12  years  had  not  run  out.  No- 
question  of  limitation,  therefore,  arises* 
so  far  as  the  house  property  is  concerned 
for  tho  purposes  of  this  second  appeal 
unless  it  may  under  Art.  113,  which  I 
will  consider  later  on 

But  it  is  contended  by  the  appellants 
that  as  regards  tho  absolute  occupancy 
fields  the  position  is  quite  different.  The 
present  claim  for  possession  in  regard  to- 
them  was  barred  by  limitation  on  23rd 
November  1922,  as  it  ought  to  have  been 
instituted  at  the  latest  on  1st  May  1921, 
in  view  of  the  provisions  of  S.  104  (2), 
C.  P.  Tenancy  Act,  read  in  conjunction 
with  the  special  limitation  prescribed  by 
Art.  1,  Sch.,  2  of  the  said  Act.  In  answer 
to  this  contention  tho  plaintiff's  learned 
pleader  urged  that  as  the  appellants' 
purchase,  dated  22nd  January  1917,  waa 
with  notice  of  his  client's  prior  contract 
of  sale  dated  27th  November  1916,  no- 
plea  of  limitation  can  be  available  to 
them,  in  view  of  S.  10,  Lim,  Act,  and 
that,  however  wrongful  the  previous  pos- 
session OL  Gaurishankar  may  have  been,, 
it  became  converted  into  possession 
derived  from  Kanhaiyalal,  the  lawful 
owner  thereof,  on  the  date  of  tho  sale,. 
dated  22nd  January  1917,  and  was. 
stamped  with  the  character  of  possession 
lawfully  taken  from  plaintiff's  vendor 
and  as  such  the  same  was  held  by  the* 
appellants  as  trustees  for  him,  or,  at  any 
rate,  subject  to  such  equities  as  may 
have  been  created  in  his  favour  by  reason 
of  tho  purchase  being  with  notice  of  his- 
prior  contract. 

The  question  as  put  by  the  learned' 
plodder  for  the  respondent  turns  upon* 
the  constructions  and  applicability  of 
S.  10,  Lim  Act,  to  the  facts  of  this  case. 
In  this  connexion  tho  period  of  posses- 
sion between  April  1912  and  the  date  of 
the  suit  may  be  divided  into  parts  : 

(1)  The    period    from    April    1912    to 
27th  November  1916,  (Ex.  P-l)  , 

(2)  tho   period    from    27th    November 
1916,  to  22nd  January  1917,    (Ex.  D-l)  ; 

(3)  the  period  from  22nd  January  1917, 
to  27th  November  1919,  the  date  of    Suib 
No.  68  of  1919; 

(4)  the  period    from    27th    November 
1919  to    12th  February  1921    (Ex.  P-2)k 
and 
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(5)  the  period  from  12bh  February 
192 L  to  23rd  November  1922 

I  will  now  deal  with  these  periods. 

As  regards  the  first  period  there  Gin  be 
no  doubt  as  to  the  wrongful  or  adverse 
nature  of  Gaurishiiak&r's  possession. 
Kbaha.iyala.1  baa  frankly  admitted  it  to 
toe  BO  ia  Ex.  P-L  and  the  whole  tenor  of 
the  document  clearly  shows  that  he  did 
uot  want  to  undertake  to  procure  delivery 
of  possession  to  pliintifl  but  distinctly 
directed  the  latter  to  secure  it  as  best  as 
he  could  privately  or  by  suit  if  necessary. 
As  to  the  second  period,  there  is  nothing 
to  show  that  the  adverse  character  of 
possession  was  expressly  chinged  The 
question,  however  still  remains  for  con- 
sideration whether  by  reason  of  Giu- 
rishankar  and  his  raimr  g^andnephaws 
takirig  the  sale  deed  (Ex.  D-l)  on  U2ad 
January  19 L7,  from  Kanhaiyalal  with 
notice  of  plaintiff's  contract  (Ex.  P-l) 
they  must  be  doomed  bo  have  converted 
their  own  adverse  possession  into  a  sjrt 
of  possession  held  by  them,  as  it  were, 
in  conjunction  with  l£anhaiyalal  i  e  ,  as 
a  trustee  of  plaintiff  for  working  out  the 
latter'a  right  under  his  prior  cjntrj,ct  of 
sale?  When  a  person  has  possession  of 
another  man's  property,  the  legil  cha- 
racter ia  which  ho  holds  it  is  determined 
by  his  animus.  In  purchasing  the  pro- 
perty from  Kanhaiyal  by  payment  of 
consideration  they  could  not  be  con- 
sidered to  have  expressly  contracted  to 
change  the  character  of  their  possession 
At  any  rate  Gaunshankar  could  not  bo 
said  to  have  consented  to  hold  possession 
for  or  on  behalf  of  plaintitf  As,  on  the 
contrary,  he  and  die  minors  got  K*nhaiya- 
lal  tj  covenant  that  they  shall  thereafter 
hold  the  property  in  their  own  right, 
they  have  shown  their  animus  with  sufii- 
oient  definiteness  Under  the  terms  of 
their  sale  deoi  (Ex  D-l)  they  cinnob, 
therefore,  be  considered  to  have  taken 
possession  in  any  capacity  other  than 
that  of  legal  owners,  much  less 
could  they  be  regarded  as  having  taken 
possession  under  any  express  trust  for 
the  benefit  of  plaintiff  merely  because 
they  had  no  ice  of  his  prior  contract  of 
purchase  as  per  (Ex.  P-l.)  Lab  us  next 
see  whether  law  or  equity  superimposes 
&  constructive  trust. 

In  order  to  create  a  trust  wUh  refer- 
ence to  immovable  property  the  Indian 
Trusts  Act  (2  of  1882),  which  is  applic- 
able to  this  case,  requires  a  registered 


instrument  signed  by  the  author  of  the 
trust  or  the  trustee  and  there  must  be 
a  clear  indication  of  an  intentioi  to  create 
a  trust.  There  is  nothing  in  the  wording 
of  Ex.  D-l  to  show  that  either  Kanhaiya- 
lal  the  vendor  or  the  appellants  vendees 
intended  to  create  any  trust.  3  10,  him. 
Act,  lays  down  that  no  suit  against  a 
person  in  whom  property  has  become 
vested  iu  trust  for  any  specific  purpose, 
for  the  purpose  of  following  ia  his  hand 
suoh  property  shall  be  barred  by  any 
length  of  time  The  words  used  are 
"in  trust  for^any  specific  purpose  "  The 
expiesaioa  "trust  for  any  specific  par- 
pose"  is  merely  a  mjre  expindel  mode  of 
expressing  the  sarno  idea,  as  that  conveyed 
by  the  term  "express  trust"  by  the  Eng- 
lish law  and  it  means  bhe  same  thing  as 
the  express  trust  of  the  English  law 
both  the  phnses  being  synoayinms  in 
meaning:  ct.  Matkuradaa  v,  Vandrawan- 
das  (5).  The  Trusts  Act  restricts  the 
scope  of  the  term  trustee  more  closely 
than  in  England  and  considers  construc- 
tive and  resulting  trusba  as  mb  brusts 
bub  as  obligations,  in  the  nature  of  trusts: 
see  Chap.  9.  It,  therefore,  follows  that! 
S.  10,  Lim.  Act  excludes  from  its  opera- 
tion suoh  trusts  as  the  law  would  imply 
merely  from  the  existence  of  pirbicuLir 
facts  or  fiduciary  relations:  cf.  Kkerodc-\ 
money  Dossee  v.  Doorqamoney  Dcusec  (6), 
Secretary  of  State  v.  lladkika  Prasad 
Bapuh  (7),  Ma  Them  May  v.  U  Po  Kin 
(H)  and  Ribhan  Dei  v.  Llam  Ckand  (9.) 
It  is  for  this  reason  held  thit  if  a  person 
has  been  in  possession  n'jb  being  a  trus- 
tee but  still  being  in  under  such  circum- 
stances thab  a,  Court,  on  principles  of 
equity,  would  hold  him  a  trustee,  he  is 
not  an  express  trustee  and  if  the  possession 
of  such  a  constructive  trustee  has  conti- 
nued for  m^re  than  12  yejira,  he  rniy  sab 
up  the  statutes  against  the  pirby  who 
bub  for  lapse  of  bima  would  ba  rightful 
owner  :  cf.  Barkat  v.  Danlat  (10). 

The  position  of  a  constructive  trustee 
in  the  usual  sense  of  the  word,  thab  is  to 
say,  of  a  person  who,  though  he  had 
tiken  possession  ia  his  own  right,  was 
liable  to  be  declared  a  trustee  in  a.  Oourt 
of  Equity  was  widely  different  (from  that 

of  an    exnres  q  t  ru  s  bea )    u,  n  -1 it    h  v^  J  on  g 

(^)~[19j7J  3L"lToui.  222WBjm    iTR.  32aT  " 

(6)  [1871]  4  Gal.  455=3  G.  L    R   315. 

(7)  A   I    R.  1  )21  Mad.  667=46  Mad   251. 

(8)  A.  I.  R.  1925  Rung.  249=3  Rang,  206. 
(3)  A.  I.  R,  1927  L»h.  773. 

(10)   [1882]  4  All.  187=(1882)  A.  W.  N   3. 
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been  settled  that  time  ran  in  his  favour 
from  the  moment  of  his  so  taking  posses- 
sion. This  rule  is  illustrated  by  the 
well  known  judgment  of  Sir  Willia-n 
Grant,  M.  R,,  in  Beckford  v.  Waie(ll): 
"It  is  oartainly  true,"  said  that  learned 
Judge  ": 

"  bhfU  no  time  bar  a  a  direct  trust,  as 
between  costui  quo  trust  aad  brusbeo;  but  if  ib 
IB  me  *  at  to  be  ftsserbed,  bh*G  a  Court;  of 
Equity  Allows  a  man  bo  mako  oub  a  caso  of 
ooifctrucbive  trust  ab  any  distance  of  time, 
ftftor  tho  facba  and  circumit^noes  happon-ad, 
out  of  which  it  Arises,  I  am  nob  aware,  that 
thero  ia  any  ground  for  a  dootriao,  no  fabal  to 
'tho  sacuriby  of  propjrby  as  thab  would  b?  ,  BO 
far  from  it,  that  nob  only  in  oircurnstanoas, 
whoro  the  length  of  buna  would  ronder  ib  ex- 
tra mo  ly  diflioult  to  asaerbriin  th »  truo  sbibo 
ol  tho  fact,  bub  where  tho  true  flbito  of  the 
fact  id  easily  ascarUin  -d,  nod  w  liar  a  it  is  pgr- 
fteotly  clear,  that  rolinE  would  originally  h.tve 
beoa  givsn  upja.  bha  groan  I  of  coinM-unbi  ve 
trust,  it  is  refused  to  tho  pitty,  who  after  long 
aoquiascoiicoa  com  09  into  a  Oouibof  Equity 
to  seek  that  rohef  sej  Taylor  v.  Divit^  (12)." 

The  underlying  principle  of  S.  27  (b), 
Specific  Relief  Act  and  ita  illustra- 
tions, ia  th'it  from  the  time  of  the  con- 
tracb  for  the  sale  of  tho  land  the 
vendor  as  to  the  land  becomes  trustee 
for  the  vandae  and  the  vendee  as  to 
the  purchase  money  a  trustee  for  the 
vendor  who  has  a  lien  upon  the  land 
therefor.  Everyone  coming  in  by  sub- 
sequent and  representative  title  and 
every  subsequent;  purchaser  from  either 
with  not:ce,  becomes  subject  to  the  sirne 
^equity  na  the  party  would  be  to  whom  he 
succeeds  or  frjm  whom  he  purchased.  It 
is  for  tiiis  reiS'in  provided  that  where  a 
bona  fide  contract  is  made  for  the  sile  of 
the  property  and  another  parson  -after- 
wards buys  the  property  with  notice  of 
the  contract,  the  title  of  the  party  claim- 
ing under  the  contract  prevails  against 
the  subsequent  purchaser,  although  his 
purchise  raw  have  been  registered  and 
although  he  has  obtained  possession  under 
his  purchase:  cf  Harnandun  Singh  v  Ja~ 
wad  Ah  (13  )  The  case  of  such  subsequent 
purchaser  falls  under  S.  91,  Trusts  Act. 
As  such  it  is  a  trust  oreatei  by  operation 
of  law  or  by  conduct  of  pirtiea  and  can- 
not be  oil  led  an  express  trust.  Being 
resulting  or  constructive  trust  it  is  out- 
side the  purview  of  S.  10,  Dim.  Act.  1 
therefore,  overrule  the  contention  of  the 
respondent  that  when  the  appellants 

(Tl)   [L80SJ  17  Yes  "87.  ""     '        " 

(1'2)  [1'UOJ  A.  0.  686=123  L.  T.  121=99   L.  J. 
P.  0   65 

(13)  [1000J  27  Cal.  168. 


took  a  sale  from  Kanhaiyalal  on  22nd 
January  1917,  they  became  trustees  for 
a  specific  purpose  within  tho  meaning 
of  S  10,  Lim.  Act,  They,  no  doubt,  be- 
cane  trustees  but  the  nature  of  the  trust 
instead  of  being  express,  was  construc- 
tive, and,  consequently,  the  Statute  of 
Limitation  ran  in  their  favour  from  the 
moment  of  their  taking  possession  aa 
purchasers.  Tney  could,  therefore,  plead 
limitation  to  the  s  i.rae  extent  to  wnioh 
their  vendor  could  have  pleaded  it  in 
answer  tj  a  suit  by  pUmtitf  to  enforce 
speoitic  performance  of  the  contract  of 
sale.  This  will  clearly  show  thit  the 
possession  of  GrJiUrisbiinkcir  prior  In  22nd 
January  1917  and  that  of  himself  and 
his  grandnephews  since  that  d  ite,  WAS 
clearly  adverse  to  Ktinhcuyalil,  and, 
therefore,  necessarily  al=io  tho 
Tne  UoatiJe  nd,ure  ot  that 
might  h^vo  been  arreatel  in  1^20  by 
obtaining  against  them  a  decree  in  Suit 
No.  68  of  1919  hid  tho  appellants  been 
imp  leaded  as  parties  tboreto,  and  a 
doc  roe  obtained  against  them  along  with 
Ka.nhaiy.iUl. 

Tne  proper  decree  in  a  suit  for  speci- 
fic parforoicince  of  a  contract  to  sell  lani 
when  the  same  rus  been  sold  to  a  third 
pirty  subsequent  to  the  contrast  with 
the  pUmtpiff  19  to  direct  the  subsequent 
purchaser  to  execute  a  conveyance  tj  the! 
plaintiff  :  cf.  Subiha  Pillai  v.  Volappa 
Naicken,  (14)  ail  Kjnhnaji  Babaji  v. 
Sanyappa  Aliinyappa  (15)  It,  therefore, 
follows  ihit  in  vie^v  ol  S.  27  (ti),  Spocido 
Belief  Act,  8,  91,  Trusts  Act,  it  was  open 
to  the  plamtift  to  so  frame  his  suit  with 
reference  to  0.  2,  R.  1,  Civil  P.  C  ,  as  to 
atford  ground  for  final  decision  upon  the 
subject?  in  dispute  and  to  prevent  fur- 
ther litigition  concerning  them.  As  the 
appellants  were  in  possession  under  a 
subsequent  purchase  tiken  from  the 
plaintiff's  vendor  Kinh  liyaUl,  and,  if  as 
found  by  the  Courts  below,  their  pur- 
chase WAS  with  notice  of  the  plaintiff's 
prior  contract  of  sale,  he  had  really  one 
cause  of  action  to  sue  to  enforce  specific 
performance  of  tho  contract  of  sale  and 
p-Jsse3sion  against  the  pirty  to  the  con- 
tract, viz.,  Kanhaiyilal,  and  the  subse- 
quent transferees  from  him,  viz.,  the  ap- 
pellants. Though  tho  former  Suit 
No  68  of  1919  was  not  liable  to  be  de- 

(H)   [1911]     122    M    L.  J.    121^13  i.  C.  176= 

(1911)2  M.  W.  N  560. 
(15)  A.  I.  R.  1925  Doin.  1HI. 
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feated  merely  on  the  ground  of  non-join- 
der of  the  present  appellants  as  parties 
thereto,  asO.  1,  B.  9  of  the  Code  is  clear 
on  the  point,  it  is  clear  that  the  mere 
obtaining  of  a  decree  in  that  suit  and  the 
execution  of  sale-deed  (Ex,  P-2)  by  the 
judgment-debtor  Kanhaiyalal  in  pur- 
suance of  that  decree  behind  the  back  of 
the  appellants  did  not  put  an  end  to  all 
controversy  relating  to  or  existing  be- 
tween all  paities  interested  in  the  pro- 
perty comprised  in  that  &ale  It  was 
still  loft  open  to  the  appellants  to  con- 
test the  plamtitt's  right  to  obtain  speci- 
fic performance  of  the  contract  of  sale 
and  possession  of  the  property  as  a  conse- 
quence of  such  performance  being  decreed 
against  them.  It  gave  them  opportunity 
to  raise  a  further  plea  of  limitation  as  re- 
gards'the  present  claim,  and  to  even  urge 
that  the  suit  as  brought  for  possession  of 
the  property  without  suing  for  specific 
performance  or  after  such  a  suit  for 
specific  performance  had  become  barred 
by  limitation,  was  not  maintainable  as 
against  them. 

It  is  clearly  laid  down  by  their  Lord- 
ships of  the  Privy  Council  in  Subbaraya 
PiLlai  v  Venkata  Perumal  (16)  that  a 
vendee  whose  suit  for  specific  perform- 
ance is  barred  by  Art.  113  cannot  recover 
possession  of  the  property  sold  because  a 
suit  for  possession,  i.  e.,  to  enforce  his 
right  under  the  contract  with  reference 
to  property  is  essentially  one  for  specific 
periormance  of  a  contract  to  which 
Art.  113  applies.  The  right  to  posses- 
sion springs  out  of  the  sale  contract  and 
the  relief  by  giving  possession  is  com- 
prised in  the  relief  by  specific  perform- 
ance and  it  cannot  be  governed  by  any 
article  except  Art.  113.  The  right  to 
possession  being  dependent  on  the  sale 
contract,  if  the  suit  is  barred  for  speci- 
fic performance  it  cannot  bo  maintained 
for  possession  of  the  property  sold  under 
'the  contract  :  Muhiuddin  Ahmad 
Khan  v.  Majlis  Hai  (17)  Haryovindas 
Lakshmi  Das  v.  Baji  JJhai  Jijibhai 
(lb)  and  Venkanna  v  Venkatakrish- 
nayya  (19). 

The  limitation  for  a  suit  for  specific 
performance  began  under  Art.  113  when 
the  vendor  refused  to  the  plaintiff's 

"~(i6)~Ari"BT  192JT  P7"O.  ~345=45    Mad.    041= 
491.  A   335  (P,G,). 

(17)  [1884]  G  All.  231=(1884)    A.  W.  N.  42, 

(18)  L1890J  14  Bom.  222. 

(19J   [1918J   41  Mad.  18=33    M.  L.  J.    35—41 
I.  C.  807=6  M,  L.  W.  1CJ2. 


knowledge  to  perform  the  contract. 
Such  knowledge  could  be  imputed  to" 
plaintiff  when  he  demanded  performance 
by  his  notice  dated  14th  December  1916r 
(Ex.  D-9)  and  the  vendor  refused  it  by 
his  notice  dated  16th  December  1916, 
(Ex.  D-7)  which  reached  plaintiff  OD 
22nd  December  1916  (Ex.  D-10).  The- 
limitation  having  thus  begun  to  run 
against  him  since  22nd  December  1916, 
(Ex.  D-10),  the  three  years'  period  ex- 
pired on  422nd  December  1919.  With 
the  loss  of  limitation  for  enforcing  speci- 
fic performance  against  the  present  ap- 
pellants, the  plaintiff  lost  his  light  to 
recover  possession  also  as  already  stated 
in  para  1(5  above.  The  mere  obtaining 
of  decree  subsequently  on  23rd  August 
1920  (Ex.  P-13)  against  Kanhaiyalal 
could  not  give  plaintiff  any  additional 
right  to  obtain  a  decree  for  specific  per- 
formance against  the  appellants  after  he 
had  once  lost  his  limitation,  much  lees 
could  the  execution  of  the  sale-deedr 
dated  21st  February  1921,  by  Kanhaiya- 
lal give  him  any  new  right  to  demand 
possession  from  persons  not  bound  by  the 
deciee.  They  were  transferees  under  a 
registered  deed  executed  long  prior  to 
the  institution  of  Suit  No  68  of  1919. 
As  such  neither  the  decision  (Ex  D-6) 
nor  the  decree  (Ex.  P-13)  could  operate 
as  res  judicata  as  between  plaintiff  and 
the  present  appellants  Plaintiff  thus 
ceased  to  have  any  subsisting  cauae  of 
action  to  enforce  against  the  present  ap- 
pellants since  1919  and  their  suit  for 
possession  for  house  property  and  fields 
was  bound  to  fail  in  view  of  the  Privy 
Council  decision  quoted  above. 

In  this  view  of  the  case  it  is  unneces- 
sary to  go  into  the  further  question  whe- 
ther the  suit  would  be  barred  under  the 
provisions  of  S  104  (2)  read  with  Art.  lt 
Sch.  2,  C.  P.  Tenancy  Act  of  1920.  If 
any  decision  were  necessary  on  this 
point,  I  would  be  prepared  to  hold  that 
when  the  plaintiff  compelled  Kanhaiya- 
lal by  means  of  the  decree  Ex.  P-13  to 
give  him  a  completed  sale-deed  (Ex.  P-2) 
on  12th  February  1921,  he  had  still  left 
to  him  more  than  three  months  to  sue 
for  possession,  if  he  could  maintain 
under  law  a  suit  for  mere  possession 
without  a  prayer  for  specific  performance 
of  the  contract  of  sale  The  one  year's 
grace  period  counted  from  1st  May  1920, 
the  date  of  the  commencement  of  the 
new  Tenancy  Aot  of  1920,  granted  by 
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S.  104  (2)  had  not  then  expired.  In  un- 
necessarily postponing  the  institution 
of  the  present  suit  even  after  that  date, 
to  23rd  November  1922,  the  plaintiff  has 
done  further  damage  to  his  own  oase,  by 
allowing  it  to  become  barred  by  limita- 
tion even  with  reference  to  the  require- 
ments of  the  local  tenancy  law.  It  will 
thus  be  seen  that  the  possession  of  the 
defendants-appellants  which  was  adverse 
from  its  commencement  continued  to  be 
so,  throughout  all  the  five  periods  men- 
tioned in  para.  10  of  this  judgment,  and 
the  suit  as  laid  was  liable  to  be  dis- 
missed altogether  as  barred  by  the  sta- 
tute of  limitation,  and  also  because  a 
suit  for  possession  without  a  prayer  for 
specific  performance  which  was  barred 
by  time  oould  not  lie. 

No  doubt  plaintiff  had  offered  to  am- 
end, and  actually  amended,  the  plaint  by 
adding  a  prayer  for  the  relief  of  specific 
performance.  This  amendment  being 
dated  5th  Octobar  1923,  when  a  suit  for 
specific  performance  was  clearly  barred 
by  limitation  was  of  no  avail.  As  a 
result  of  these  conclusions,  I  allow  the 
appeal  and  dismiss  the  suit  for  posses- 
sion and  mesne  profits  with  costs 
throughout  to  be  borne  by  the  plaintiff. 

P.N./R.K.  Appeal  allowed. 
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Sunderabai — Judgment-debtor  —  Ap" 
plicant. 

v. 

Bapuna&nd  others — Decree-holders— 
Non-Applicants. 

Civil  Revn.  No.  122-B  of  1927,  Deci- 
ded  on  10th  September  1928 

(a)  Civil  P.  C.,  O.  21,    R.  66  (2),  (3)  —  Ap- 
plication under  R.  66  (3)  for  order  for  sale  ii 
abiolute  necessity  and     condition    precedent 
to  parsing  of  order  for  sale. 

Application  under  R.  GG  (3)  for  an  order  for 
sale  accompanied  by  a  statement  duly  signed 
and  verified  and  containing  the  matters  re- 
quired by  R.  66  (2)  to  be  specified  in  the  pro- 
clamation IB  an  absolute  necessity  and  a  con- 
dition precedent  to  the  passing  of  an  order  for 

n}l\  «     .     -  [P  306  C  1] 

(b)  Deed— Execution. 

Without  fraud  or  wrong  a  document  cannot 
be  materially  altered  after  its  execution:  Doe 
v.  Catomore,  16  Q.B.  745  and  A.  I.  R.  1924  Nag. 
250,  Rel.  on.  [P  307  o  1] 

(c)  Civil  P.   C.,    O.    21,    R.  17,    Provi.o   - 
Scope. 

Under  B.  17  (proviso)  the  Court  can  call 
upon  the  decree-holder  to  specify  the  approxi- 
mate value  of  the  land  to  be  attached  with  a 
view  to  see  whether  the  value  of  the  property 
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corresponds  as  nearly  as  may  'be  with  the 
amount  due  under  the  decree.  [P  308  0  2] 

(d)  Civil  P.  C.,  O.  21,  R.  85,  and  General 
Clauiei  Act,  S.  10— Provisions  of  O.  21,  R. 
85,  read  with  S,  10  contemplate  deposit  of 
three  fourths  being  made  into  Court  on  day 
it  re-opens  after  vacation. 

The  provisions  of  O.  21,  B.  85,  read  with 
S,  10  contemplate  the  deposit  of  three-fourths 
being  made  into  Court  on  the  day  it  re-opens 
after  the  vacation.  So  a  three-fourth  balance 
of  purchase  money  deposited,  at  tho  timo  when 
the  civil  Courts  are  closed,  with  a  reader  of  a 
Sessions  Court  in  charge  of  dutias  on  the  cri- 
minal side,  cannot  be  regarded  as  duly  depo- 
sited in  the  Court  which  ordered  the  sale  aa 
required  by  law.  [P  310  0  1] 

*  (e)  Civil  P.  C. .  O.  21,  R.  73— Purchase  by 
pleader  of  decree- holdci  directly  or  indirect- 
ly is  altogether  void. 

A  pleader  of  a  decree-holder  cannot  bid  at 
auction  sale  either  directly  or  indirectly  and 
if  he  does  so  the  sale  ia  altogether  void. 

[P  311  C  1] 

(f)  Limitation  Act,  Art,  181— Petition  for 
review  of  order  confirming  auction  sale  is 
application  under  S.  47  and  governed  by 
Art.  181  —  Civil  P.  C..S.  47. 

A  petition  for  review  of  an  order  confirming 
an  auction  salo  is  an  application  under  S.  47 
and  the  petitioner  is  entitled  to  a  longer 
period  of  limitation  under  Art.  181':  A.  I.  R. 
1928  Cal.  60  Rel.  on.  [P  311  C  1] 

*  (g)  Civil  P.  C.,  S.  115— Scope. 

An  error  of  law  which  amounts  to  a  usurpa- 
tion of  authority  in  the  act  of  rejection  of  a 
petition  for  review  of  order  confirming  auction 
sale  calls  for  interference  under  S.  115  :  46 
Cal.  9G2,  Rel.  on.  [P  311  C  1] 

W.  R.  Puranik — for  "Applicant. 

G.  G.  Ilatwalne  and  TF.  B.  Pendharkar 
— for  Non-Applicanta. 

Order. — In  this  case  the  judgment- 
debtor  applies  for  revision  of  an  order  re- 
jecting her  petition  for  review  of  the  order 
confirming  an  auction-sale  held  on  3rd 
May  1926,  at  which  the  non-applicant 
Farashram  was  declared  to  be  the 
auction-purchaser.  This  revision  raises 
somewhat  intricate  questions  which  have 
not  received  due  attention  and  treatment 
at  the  hands  of  the  lower  Court.  I  think 
the  auction- sale  held  in  this  case  should 
have  been  treated  as  void  and  the  appli- 
cation granted.  It  is  consequently  neces- 
sary for  me  to  deal  with  the  matter  in- 
volved in  the  case  at  some  length  in  this 
order. 

Bapu,  son  of  Suryabhan,  patel  of  Kaul- 
kheda,  the  client  of  the  auction-purcha- 
ser's natural  father  Mr.  Sunderlal  Agar- 
wal,  pleader,  Akola,  obtained  a  money 
decree  dated  6th  February  1925,  for 
Bs.  240  and  costs  against  the  present  ap. 
plioant  Sunderabai  in  Suit  No.  2985  oj 
1924  on  the  file  of  the  Small  Cause  Court 
Akola.  That  Court  sent  a  certificate  oj 
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non-satisfaction  dated  25th  July  1925,  to 
the  Court  of  the  Subordinate  Judge, 
Second  Class,  No. 2  of  Akola,  for  execution 
of  the  decree  against  the  immovable  pro- 
perty of  the  judgment-debtor.  In  due 
course,  that  is,  on  16th  September  1925, 
the  decree-holder  through  his  pleader  Mr. 
Sunderlal  applied  for  execution  of  the'de- 
oreefor  recovering  Bs.  281-2-0  by  attach- 
ment and  sale  of  the  judgment-debtor's 
field  Survey  No.  26,  are*  23  acres  and  29 
gunihas,  revenue  Bs.  32  situate  in  mauza, 
Kaulkheda.  The  aforesaid  pleader  acted 
all  along  on  behalf  of  the  decree-holder  an! 
did  all  the  appearances,  applications  and 
acts  which  he  would  have  been  required 
to  make,  had  he  personally  conducted 
the  proceedings  in  the  executing  Court. 
On  21st  September  1925,  Mr.  Sunderlal 
obtained  an  order  for  the  attachment 
which  took  place  on  8th  October  1925, 
which  was  before  the  date  of  the  hear- 
ing fixed  for  24th  October  1925.  At  this 
hearing  again  the  decree-holder  was  repre- 
sented by  the  said  pleader,  and  the  Court 
passed  the  order  "sale  notice  be  issued 
on  decree-holder's  sale  application,"  and 
fixed  the  case  for  28th  November  1925. 

It  appears  that  the  Subordinate  Judge 
did  not  then  realize  that  Br.  64  and  66 
of  0  21,  Civil  P.  0.,  require  that  the 
Court  executing  the  decree  must  pass  a 
formal  order  for  sale  by  public  auction, 
and  that  sub-B.  (3)  B.  66.  further  re- 
quires  that  there  should  be  an  applica- 
tion for  an  order  for  sale  and  the  same 
must  be  accompanied  by  a  statement  duly 
signed  and  verified  and  containing  the 
matters  required  by  sub-B  (2)  of  the  said 
rule  to  be  specified  in  the  proclamation. 
Such  an  application  acconpanied  by  a 
duly  verified  statement  is  an  absolute 
necessity  and  a  condition  precedent  to  the 
passing  of  an  order  for  sale.  I  have 


ransacked  the  whole  record    in   order   to 


find  out  whether  any  application  praying 
for  an  order  for  sale  accompanied  by  the 
verified  statement  prescribed  by  law  was 
put  in  on  or  before  24th  October  1925  on 
which  day  the  order  for  sale  was  passed. 
But  I  have  not  been  able  to  find  any 
having  been  made  on  that  date  On  the 
contrary,  at  record  p  15,  I  come  across 
process  form  dated  29th  October  1925, 
which  shows  that  process-fee  for  the 
issue  of  notice  to  settle  the  terms  of  the 
proclamation  for  the  hearing  datei  28th 
November  1925,  was  then  paid,  with  the 
following  note: 


"Statement  will  be  filed  at  the  hear- 
ing." This  process  parcha  bears  the  sig- 
nature of  Mr.  Sunderlal.  On  this  a  rub- 
ber stamp  order:  "Issue  J.  S.Paithana- 
kar,  Judge,"  was  impressed  under  date 
30th  October  1925.  The  notice  was  ser- 
ved on  the  judgment-debtor  on  10th 
November  1925,  but  she  remained  absent 
at  the  hearing  dated  28th  November  1925. 

In  the  presence  of  the  said  pleidor  the 
Judge  at  once  proceeded  to  enquire  from 
the  Nazir  the  date  to  be  fixed  for  the  sale 
of  the  property,  and  fixed  5th  December 

1925,  for  the  receipt  of    the  information. 
Even  on  28th  November  1925,  the  learn- 
ed pleader  did  not  care   to  put  in  the  ap- 
plication and  the  verified  statement.    On 
3rd  December  1925,  a  memo,  to  be  found 
at  record  p.  17,  was  sent  to  the  Nazir  as- 
king him  to  propose  a  date  for  sale.     Tbo 
Nazir  suggested  1st    March  1926   for  the 
sale  at  Akola.     On   5th   December    1925 
also  the  application  and     verified    state- 
ment was  still  unfiled.     In  spite  of  their 
absence  the  'executing  Court   ordered  the 
sale  of  the  field  to  take  place  on  1st  March 

1926,  at  Akola  and  fixed  the    6th    March 
1926  as  the  date  for  submission  of  the  re- 
port and  directed  "sale  warrant  and  pro- 
clamation" to    be   issued.      The   decree- 
holder's  pleader  was  present  at  the  hear- 
ing to    know    that    the    process   fee   was 
ordered  to  be  paid  in    three  days,  but  no 
process  fee  being  paid   no   sale   could  be 
held.     Mr.  Sunderlal's  explanation  given 
at  the  hearing  dated  6th  March  1926  was 
to  the  effect  that    the   process    ''was   by 
oversight      paid   elsewhere."      Even   at 
this  hearing  neither  the   pleader  nor  the 
Presiding  Officer  of  the   Court   oared    to 
see,  before  giving  a  fresh  date  for  sale  and 
ascertaining  it  from  the    Nazir   whether 
the   prescribed   application     and   state- 
ment were  filed  with    the    record .     The 
case,  was,   however,    adjourned    to    13th 
March  1926,  to  await   the  fixation  of  the 
date    of   sale   afresh    by    the   Nazir.     A 
memo,  dated  -10th    March    1926,    record 
p  18,  was  sent  to  the  Nazir  who  returned 
it  with  a  note  that  the  proposed  3rd  May 
1926,  "  at  Akola  before  the    Court"    was 
the  date  for  holding    the  sale.     On   13th 
March  1926,  the  Judge,  in  the  presence  of 
Mr  Sunderlal,  fixed  3rd  May  1926,  as  the 
date  for  holding  the  sale    at   Akola,   and 
19th  June  1926  for  a   report  and  ordered 
"sale  proclamation  to   issue."     Even  on 
this  day    the   aforesaid   application  and 
statement  had  not  come  on  the  record. 
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At  record  p.  21  of  the  same  file  0  is  to 
be  found  the  process- fee  parcha  put  in  by 
Mr- Sunderlal  on  16fch  March  1926,  and 
at  pp.  22  and  23,  the  application  for  an 
order  for  sale  accompanied  by  the  state- 
ment prescribed  by  R.  66  and  verified  by 
the  decree-holder  Bapu,  The  application 
is  undated,  but  the  statement  purports  to 
have  been  drawn  up,  signed  and  verified 
under  date  1st  November  1925,  but  the 
datelseems  to  have  been  altered  to  6th 
March  1926,  by  the  pleader  who  presum- 
ably presented  it  on  16th  March  1926. 
From  the  dates  noted  in  the  margin  of 
the  application  (record  p.  22)  it  can  be 
inferred  that  the  same  purports  to  be 
drawn  up  in  compliance  with  the  pro- 
ceedings dated  24th  October  1925  for  be- 
ing filed  at  hearing  dated  28th  Novem- 
ber 1925,  fixed  in  the  execution  case  based 
on  the  decree  dated  6th  February  1925, 
in  suit  No.  2965  of  1924.  But  here  the 
original  dates  24th  October  1925  and 
28th  November  1925,  were  respectively 
changed  to  6th  March  1926,  and  15th 
June  1926,  presumably  by  the  said  plea- 
der. This  change  of  dates  runs  counter 
to  the  explanation  that  the  process-fee 
"was  by  oversight  paid  elsewhere"  and 
shows  that  the  papers  must  have  re- 
mained with  the  pleader  and  not  found 
their  way  to  the  record  of  any  other 
Court. 

A  further  but  a  very  important  change 
is  noticeable  in  the  body  of  the  verified 
statement  at  the  place  where  the  ap- 
proximate value  of  the  property  to  be 
advertised  for  sale  was  mentioned.  The 
original  figure  of  this  value  reads  as 
Eg.  5,000.  It  has  been  altered  to 
Bs.  1,000.  This  was  a  very  material 
alteration  in  a  statement  verified  by  the 
decree-holder  under  his  own  signature. 
None  of  the  above  alterations  is  attested 
by  the  initials  of  the  decree-holder  or  of 
Mr.  Suaderlal,  pleader,  in  token  of  its 
being  genuine  and  made  before  it  was 
signed  by  the  executant,  or  some  person 
having  an  authority  to  make  it.  With- 
out fraud  or  wrong,  a  document  cannot  be 
materially  altered  after  its  execution  :of. 
Doe  v.  Catomore  (1)  and  Kanhayalal 
Tarachand  v,  Sitaram  Tukaram  (2).  If 
what  I  have  seen  from  the  present  record 
of  Mr.  Sunderlal' s  writing  and  parti- 
cularly  his  figures,  entitles  me  to  judge 

(1)  [1851]  16  Q.  B.  745=20  L.  J.  Q.  B.  864=15 
Jut,  728. 

(2)  A.I.R.  1924  Nag.  250=20  N.L.  B.  76  (79). 


accurately  the  characteristics  and  pecu- 
liarities with  which  he  writes  figures,  I 
may  feel  myself  justified  in  drawing  an 
inference  pointing  to  a  probability  almost 
amounting  to  a  certainty  that  these 
alterations  in  figures  must  have  been 
made  by  the  person  from  whose  custody 
the  application  and  the  statement  bearing 
them  were  produced,  sometime  before  he 
actually  filed  them,  in  Courc,  on  16th 
March  1926. 

Here  again,  I  cannot  shut  my  eyes  to 
one  more  important  circumstance  which 
discloses  a  deplorable  slackness  in  the 
matter  of  drawing  up,  signing  and  veri- 
fying plaints,  applications  for  execution 
of  decrees,  and  statements  required  by 
law  to  be  verified.  In  my  opinion,  this 
is  due  to  the  very  pernicious  practice  of 
leaving  in  the  possession  of  either  one's 
own  signatures,  which  is  prevalent  in 
some  parts  of  this  Province,  and  I  have 
noticed  that  the  Akola  District  is  not  an 
exception  to  it,  This  may  be  quite  well 
intentioned  or  innocent,  and,  even,  faci- 
litate business,  but  it  cannot  be  gainsaid 
it  throws  a  heavy  responsibility  on  the 
custodian  to  guard  against  any  improper 
use  of  documents  signed  by  the  client  in 
anticipation  in  blank  being  made.  I 
think  if  the  legal  profession  owes  any 
duty  to  itself,  it  must  strive  hard  to  stop 
this  pernicious  practice,  lest  it  may  one 
day  recoil  on  itself.  In  the  present  case, 
the  verified  statement  at  record  page  23 
bears  two  signatures  one  above  the  other 
on  its  lower  portion,  with  a  verification 
clause  pressed  in  between.  It  is  not  un- 
likely that  the  decree-holder  Bapu  may 
have  affixed  the  signature  first,  and  then 
the  contents  of  the  verification  clause 
were  written  in  the  ordinary  course  along 
with  the  rest  of  the  statement  written 
above  the  upper  one  of  the  two  signatures. 
Moreover,  going  by  the  test  of  ink  of  the 
signatures  on  the  statement  and  the 
application  for  execution,  it  may  not  be 
unsafe  to  infer  that  all  the  four  signatures 
being  in  the  same  deep  black  ink  were 
simultaneously  written  by,  or  obtained 
from,  Bapu.  The  contents  of  the  applica- 
tion for  execution  as  also  of  the  state- 
ment being  written  in  pale  blue  ink 
make  the  difference  in  ink  marked  and 
conspicuous. 

On  17th  March  1926,  the  warrant  for 
sale  and  the  proclamation  were  drawn 
up.  The  first  was  signed  by  the  Judge 
himself  while  the  second  bears  the  rubber 
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stamp  impression  of  his  signature.  A 
bare  description  and  nob  the  particulars 
required  to  be  specified  under  sub-R.  (2) 
of  B.  66,  Civil  Procedure  Code,  of  pro- 
perty to  be  advertised  for  sale  drawn  up 
and  signed  by  Mr.  Sunderlal,  pleader, 
was  attached  to  the  proclamation.  The 
warrant  for  sale  rightly  directs  the  sale 
officer  to  sell  only  such  part  of  the  atta- 
ched property  as  would  just  suffice  to 
raise  Rs  289-2  the  amount  of  the  decree 
OQ  3rd  May  1926  at  12  noon  at  Akola 
after  the  expiry  of  30  days  from  the  date 
of  affixing  a  copy  of  the  notice  of  sale  to 
the  Court  house  and  publishing  the 
proclamation,  but  it  vaguely  mentions 
Akola  as  the  place  where  the  sale  is  to 
be  held,  it  does  not  clearly  state  that 
the  sale  will  be  held  in  the  precincts  of 
the  Court  house.  None  of  these  docu- 
ments of  importance  (record  pages  24  to 
26)  is  drawn  up  with  any  degree  of  care 
or  bears  any  mark  of  scrutiny  by  the 
Judge.  Even  the  report  dated  26th 
March  1926,  of  the  process  server  on  the 
back  of  the  proclamation  and  that  of  the 
Nazir,  shows  carelessness.  It  mentions 
that  the  proclamation  was  made  and  pub- 
lished at  the  property  by  beat  of  drum 
on  26th  March  1926,  and  a  copy  thereof 
was  affixed  to  the  Collector's  office  and 
the  Court  house  on  27th  March  1926 
How  the  affixation  dated  27th  March 
1926,  could  be  reported  under  date  26th 
March  1926,  is  difficult  to  imagine. 

I  wish  the  Judge  of  the  Court  below 
had  been  more  conversant  with,  and 
careful  enough  to  follow,  the  proce- 
dure prescribed  by  O  21,  Civil  P.  C  , 
and,  also, '  more  vigilantly  exercised 
a  more  efficient  control  over  his  staff, 
and  been  more  watchful  of  the  interest 
of  the  judgment-debtor  whose  property 
he  happens  to  sell  under  decrees  coming 
up  for  execution  before  him,  than  what 
he  was  in  this  case.  The  pleader  con- 
cerned, like  all  other  legal  practitioners, 
was  an  officer  of  the  Court  in  which  he 
practised  and,  as  such,  he  also  owed  a 
duty  not  only  to  his  own  client  but  also 
to  the  Court  to  assist  it  in  the  adminis- 
tration of  justice  according  to  law  and 
procedure.  A  very  heavy  responsibility 
thus  lay  on  the  pleader  to  conduct  the' 
proceedings  in  the  case  entrusted  to  him 
according  to  law  andin  a  manner  befitting 
the  honourable  profession  to  which  he 
belongs.  Undoubtedly,  there  has  been, 
in  this  case,  a  failure  of  duty  on  the  part 


of  the  Judge  and  also  the  pleader  in  the 
matter  of  compliance  with  the  procedure 
prescribed  by  law.  I  need  only  add  one 
or  two  instances  of  such  non-compliance 
which  1  think  vitiate  the  whole  proceed- 
ing culminating  in  the  sale. 

It  is  a  matter  for  regret  that  in  this 
case,  the  Judge  who  ordered  the  sale  was 
so  negligent  in  the  discharge  of  his  duties 
that  he  does  not  seem  to  have  directed 
his  attention  to  the  necessity  of  avoiding 
the  levying  on  an  excessive  attachment 
as  contemplated  by  the  proviso  to 
R.  17,  O.  21,  Civil  P.  C.  Under  that 
proviso,  he  could  have  called  upon  the 
decree-holder  to  specify  the  approxi- 
mate value  of  the  land  to  be  attached, 
with  a  view  to  see  whether  the  value 
of  the  property  attached  corresponded  as 
nearly  as  may  be  with  the  amount  due 
under  the  decree.  It  is  needless  to  point 
out  that  this  failure  to  observe  even  such 
little  formalities,  at  the  proper  time  very 
often  results  in  dire  consequences  to  the 
judgment-debtor's  interest,  and  ulti- 
mately affects  prejudicially  the  interest 
of  the  decree-holder  and  even  the  auc- 
tion-purchaser Undor  R.  64,  at  least, 
at  the  time  of  making  an  order  for  sale, 
it  was  open  to  the  Court  to  ascertain 
from  the  decree-holder's  pleader  whether 
in  order  to  raise  a  sum  below  Rs.  300  the 
whole  of  the  field  of  23  acres  and  odd 
gunthas  bearing  the  handsome  assessment 
of  Rs.  32  and  situate  in  the  rich  tract 
of  Balapur  Parganah,  was  necessary  to 
be  sold.  But  this  was  not  done  because 
things  are  either  done  superficially,  or 
usually  left  .to  the  Court  Reader  en- 
tirely. 

As  stated  above,  sub-R.  (2),  R,  66, 
does  not  appear  to  have  been  duly  com- 
plied with.  No  effort  seems  to  have  been 
made  to  comply,  as  far  as  possible,  with 
the  requirements  of  Cl.  (e)  of  that  sub- 
rule,  apparently  because  the  Judge  never 
applied  his  judicial  mind  to  the  question 
of  the  materiality  of  the  information 
which  that  clause  requires  to  be  specified 
as  fairly  and  accurately  as  possible  in  the 
proclamation.  I  have  already  adverted 
to  the  failure  to  insist  upon  the  filing  of 
the  application  accompanied  oy  a  state- 
ment duty  signed  and  verified  as  pres- 
cribed by  sub-R.  (3).  The  Judge  did 
not  care  to  scrutinize  the  truth  of  the  ex- 
planation given  at  the  hearing  dated  6th 
March  1926,  to  get  over  the  failure  tc 
pay  the  necessary  process  which  entailec 
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a  waste  of  Court's  time  since  5th  Decem- 
ber 1925  and  necessitated  the  giving  of 
a. fresh  date  for  sale  fcvro  months  ahead. 
In  suggesting  1st  March  1926,  and  3rd 
May  1926,  as  the  date  for  holding  the 
sale  a  I/  Akola,  the  Nazir,  apparently 
contemplated  holding  the  sale  within 
the  precincts  of  the  Court  house,  pre- 
sumably, either,  understanding  orders  to 
that  effect,  or,  with  a  view  to  seek  any 
qpoh  directions  from  the  Court  as  the  re- 
quirement of  the  case  may  necessitate  on 
the  occasion. 

On  the  basis  of  an  order  for  sale  which 
was  passed  in  spite  of  the  absence  of  a 
properly  drawn  up  verified  statement 
and  which  was  proclaimed  without  due 
regard  to  the  provisions  of  B.  66  and 
was,  therefore,  illegal,  the  auction-sale 
was  held  on  the  precincts  of  the  Court 
house  on  3rd  May  1926,  when  the  Civil 
Courts  were  open.  The  decree-holder 
had  apparently  left  everything  to  his 
pleader.  Ho  was  nob  present  at  the  sale. 
The  decree-holder's  pleader,  however, 
interested  himself  in  attending  the  auc- 
tion Mid  brought  his  nephew  Par  a  shram 
Hiralal  with  him.  The  highest  bid  at 
the  auction  which  was  Bs.  500  was  put 
in  the  name  of  Para  shram  Hiralal.  The 
same  was  accepted  and  the  one-fourth 
purchase-money  realized  on  the  spot. 
The  remaining  three-fourths  purohase- 
money  was  tendered  on  17th  May  1926, 
i.  e  ,  when  the  Civil  Courts  wore  closed, 
to  the  P.eader  of  tho  Sessions  Court  which 
wad  open  in  those  days  as  Mr.  Sunderlal 
pleader  himself  admits  in  his  deposition 
Mr.  Sunderlal  admits  having  accom- 
panied Parashram  both  at  the  auction 
and  on  the  occasion  of  the  payment  of 
three-fourths  purchase  money.  He  in 
fact  drew  up  the  petition  dated  17th  May 
1926,  and  got  it  signed  by  Parashram. 
He  says  Farashram  went  with  him  and 
was  present  when  the  application  was 
handed  over  to  the  Beader,  but  he  went 
away  and  the  money  was  actually  lodged 
by  himself.  Of  course,  he  denies  that 
the  money  was  his  own  and  calls  it 
Parashram's  money.  But  he  had  to 
admit  that  it  is  money  paid  out  of  a  firm 
styled  Parashram-Hiralal.  The  Reader 
of  the  Sessions  Court  put  up  the  petition 
for  orders  before  Mr.  B.  M.  Vighney  who 
was  in  charge  of  the  current  duties 
presumably  on  the  criminal  side,  as  the 
civil  Courts  were  closed,  but  in  spite  of 
that  an  order  was  given  to  the  Nazir  to 


receive  the  deposit  of  Bs.  375  as  sale- 
proceeds  in  civil  Court  deposit.  The 
Judge  signed  it  as  A.  D.  J.  for  D  J.  Akola 
under  date  17th  May  1926. 

So  although  the  name  of  Parashram- 
Hiralal  either  personally  or  as  a  repre- 
sentative of  the  firm  doing  business  in 
that  name  appeared  on  paper,  the  judg- 
ment-debtor's contention  was  that  the 
real  purchaser  at  the  auction  was  Mr. 
Sunderlal.  On  a.  careful  scrutiny  of  the 
evidence  on  record,  I  think  this  seems 
very  likely.  Mr.  Sunderlal's  object  in 
accompanying  Parashram  or  taking 
Parashram  with  him,  at  the  auction 
could  not  be  anything  but  to  help  him 
in  bidding  at  the  auction.  On  his  own 
admission  as  a  witness,  that  Par  ashram 
was  a  novice,  his  help  became  quite  in- 
dispensable at  such  a  point  of  time.  The 
bids  put  in  by  or  in  the  name  of  Parash- 
ram were,  therefore,  virtually  his  bids 
though  stood  in  the  auction  list  in  the 
name  of  Parashram  only  to  keep  up  ap- 
pearances. This  is  corroborated  by  the 
prior  and  subsequent  conduct  of  Mr. 
Sunderlal.  There  is  internal  or  intrinsic 
evidence  in  support  of  this.  One  lias 
only  to  read  his  deposition  to  be  con- 
vinced of  the  fact  that  it  was  Mr.  Sunder- 
lal who  was  the  real  'purchaser.  The 
money  came  from  the  shop  in  which  he 
is  interested  in  spite  of  his  so-called  dis- 
claimer of  right.  The  application  dated 
17th  May  1926,  was  written  out  by  him, 
and  peculiarly  enough  to  it  is  fixed  a 
court-fee  label  bearing  his  name  pre- 
sumably it  must  have  been  purchased  by 
him.  His  conduct  of  personally  depo- 
siting the  money  on  17th  May  1926, 
during  the  civil  Court  vacation  is  con- 
sistent with  his  desire  to  acquire  title 
as  a  purchaser  to  the  field  in  the  name 
of  his  own  nephew.  It  points,  at  least, 
to  a  community  of  interest  between  him 
and  his  nephew.  The  evasive  replies 
which  Mr.  Sunderlal  has  given  as  non- 
applicant's  witness  1  on  several  points, 
point  to  the  conclusion  that  he  wanted 
to  purchase  the  property  indirectly  at 
the  auction.  He  was  conscious  that  he 
being  the  pleader  who  actually  conducted 
the  execution  case  might  be  looked  upon 
as  an  officer  of  the  Court,  or  as  a  person 
who  had  a  duty  to  perform  in  connexion 
with  the  sale  and  would,  therefore,  in 
all  probability  be  disentitled  under  B.  73 
from  bidding,  acquiring  or  attempting  to 
acquire,  either  directly  or  indirectly,  any 
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interest  in  the  property  sold.  He,  there- 
fore, took  the  obvious  precaution  of  put- 
ting in  the  bids  in  the  name  of  his 
nephew  Farashram. 

Moreover,  in  presenting  the  applica- 
tion for  deposit  to  the  Reader  of  the  Ses- 
sions Court  he  was  following  a  quite  out 
of  the  way  procedure.  It  shows  his  un- 
due haste  and  anxiety  to  retain  the  valu- 
,able  property  he  managed  to  purchase  for 
'a  small  sum.  The  provisions  of  R.  £5 
read  with  S.  10  of  the  General  Clauses 
Act  of  1897  clearly  contemplated  the 
deposit  of  three-fourths  being  made  into 
Court  on  the  day  it  re-opened  after  the 
vacation,  as  on  15th  day  the  Court  was 
closed.  I  am,  therefore,  of  opinion  that 
not  only  was  the  purchase  by  Mr.  Sunder- 
lal  void  under  R.  73  but  that  even  three- 
fourth-balance  of  purchase-money  cannot 
be  regarded  as  duly  deposited  in  the 
Court  which  ordered  the  sale  as  required 
by  law,  and  hence  the  sale  was  bound  to 
be  disregarded  and  the  purchaser  regarded 
as  having  no  legal  claim  to  the  five  per 
cent  commission. 

Bub  the  judgment-debtor  did  not  wish, 
as  far  as  possible,  to  expose  Mr  Sunder- 
lal,  or  so  to  contest  tho  sale  on  that 
ground  so  long  as  she  could  succeed  by 
other  means,  in  saving  her  valuable 
estate.  On  16th  Juno  1926,  the  very 
first  day  when  the  civil  Courts  opened 
after  the  civil  vacation  her  agent  Ram- 
dass  made  an  application  record  p.  58 
of  Class  4,  File  C,  praying  for  permission 
to  deposit  infco  Court  the  amount  of 
Rs.  289-2-0  and  Rs.  25  on  account  of  five 
per  cent  commission  payable  to  the  auc- 
tion-purchaser, total  Rs.  314-2-0.  This 
petition  was  granted  on  16th  June  1926, 
by  the  Subordinate  Judge  who  ordered 
the  District  Nazir  to  receive  the  amount 
of  Rs.  314-2-0  including  the  purchaser's 
commission  and  to  report  accordingly. 
But  Sheocharansingh  who  was  appa- 
rently interested  in  Mr.  Sunderlal,  and 
was  cited  by  his  nephew  as  his  witness 
but  was  not  examined  in  the  case  dis- 
suaded the  agent  from  making  the  deposit 
that  day.  This  dissipation  served  the  in- 
terest of  the  auction-purchaser's  right 
enough, 

Mr.  Sunderlal  as  non-applicant's  wit- 
ness 1"  admits  that  soon  after  the  sale 
had  taken  place  the  judgment-debtor's 
agent  was  after  him  for  settlement  and 
tor  accepting  money.  He,  however,  put 
him  off  on  some  excuse  or  other.  The 


judgment-debtor  arranged  for  money  by 
a  mortgage  on  12th  June  1926,  and  had 
money  ready  for  payment  and  in  fact 
offered  to  deposit  it  in  Court,  on  16th 
June  1926,  the  day  it  reopened.  In  view 
of  the  conduct  of  Mr.  Sunderlal  which 
discloses  his  anxiety  to  retain  the  field  it 
was  very  likely  that,  as  shown  above, 
Sheooharansingh  sale  amin  had  inter- 
ceded in  his  interest  just  when  the  money 
was  being  offered  for  deposit  on  16th 
June  1926,  in  the  Nazaret  as  deposed  to 
by  Ramdas  (applicant's  witness  4).  The 
property  was  admittedly  worth  much 
more  than  Rs.  500  and  hence  Mr.  Sunder- 
lal desired  to  retain  it  and  could  not  lose 
the  bargain.  If  the  verified  statement 
(record  p.  23)  and  the  certified  copy  of 
the  deposition  of  the  decree-holder  Bapu 
which  is  Ex.  A.-l  on  the  record  have  any 
evidentiary  value  on  the  point  of  the 
market  value  of  the  land,  I  think,  a  very 
strong  motive  existed  for  Mr.  Sunderlal 
to  try  his  level  best  to  prevent  private 
payment  or  payment  into  Court  in  time. 
In  fact  the  auction-purchaser  wished  to 
beguile  the  applicant  by  his  offer  io  this 
Court  to  give  up  all  claims  by  accepting 
Rs.  1,000  which  shows  that  he  desired 
to  make  140  per  cent  profit  out  of 
the  bargain  because  after  deducting 
Rs.  289-2-0  on  account  of  the  decree- 
holder's  decretal  amount  from  Rs.  1,000 
a  sum  of  Rs.  700  and  odd  would  be  left 
as  a.  clear  profit  to  him.  I  have  no  hesi- 
tation in  discarding  the  testimony  of  non- 
applicant's  witness  1  and  Parashram  non- 
applicant's  witness  2  and  in  accepting 
that  of  Ramdas  applicant's  witness  4, 
corroborated  as  it  is  in  material  parti- 
culars by  the  rest  of  the  evidence  on 
record. 

I  believe  the  agent  when  he  says  that 
he  first  tried  the  most  innocent  method 
of  offering  payment  privately  and  then 
depositing  the  amount  into  Court  under 
R.  89  (16th  June  1926),  but  when  he 
failed  in  those  attempts  he  wished  to 
try  his  luck  with  an  application  under 
R.  90  the  next  day  (17th  June  1926). 
But  when  he  found  at  the  hearing  dated 
19th  June  1926,  that  it  was  summarily 
thrown  out  without  enquiry  on  the  plea 
of  limitation,  he  was  compelled  most 
reluctantly  to  bring  to  light  the  fraud 
practised  in  bidding  at  the  auction  and 
in  preventing  the  payment  into  Court  in 
time.  I  think,  the  judgment-debtor  is. 
entitled  to  call  S.  18,  Lim.  Act,  to  her 


SURAJMAL  v.  BAPURAO  (Bubhedar,  A.  J.  0.) 


1929 

lid  under  auoh  circumstances.  On  the 
facts  prove!,  I  thiak,  this  was  a  fib  oaae 
tor  reading  the  provisions  of  Art,  166  as 
qualified  by  S.  18,  Dim.  Act,  unless  the 
prohibition  contained  in  B.  78,  0.  2L, 
Oivil  P.  0  ,  is  made  applicable  here,  and 
the  pleader  held  disentitled  to  bid  at  the 
sale  either  directly  or  indirectly,  in 
which  case,  the  applicant  would  be  en- 
titled to  urge  that  the  sale  held  was 
aftogether  void  under  law  and  as  such 
did  not  require  to  be  set  aside  at  all,  she 
will  have  at  any  rate,  a  longer  period  of 
limitation  under  the  residuary  Art.  181 
for  pressing  this  petition  for  review  as 
an  application  under  S  47,  Civil  P.  C.; 
Monmatha  Nath  Ghose  v.  Luchmi  Debi 
(3).  In  either  view  of  the  case  the  ap- 
plicant was  entitled  to  succeed  in  the 
Court  below. 

Looking  at  the  case  from  any  point  of 
view,  I  think  there  is  an  error  of  law 
which  amounts  to  a  usurpation  of  autho- 
rity in  the  act  of  rejection  of  the  peti- 
tion by  the  lower  Court,  and  calls  for  in- 
terference under  S.  115,  Civil  P.  C.,  of. 
Hindley  v.  Joynarain  Marwan  (4).  I, 
therefore,  grant  the  petition  for  revision 
and  granting  the  petition  for  review  set 
aside  the  sale,  and  direct  that  unless  the 
judgment-debtor  has  already  deposited 
or  hereafter  deposits  the  full  amount  of 
the  decree,  the  property  be  again  adver- 
tised for  sale  and  sold  in  the  manner 
prescribed  by  law  after  due  compliance 
with  the  provisions  of  the  Civil  Proce- 
dure Code  in  this  behalf.  The  applicant 
will  get  her  costs  of  both  Courts  from 
the  non- applicant  Parashram  who  will 
bear  his  own.  I  award  Rs.  25  as  plea- 
der's fee  in  this  Court. 

P,N  /R.K,  Revision  allowed. 

~(3)  A.  I.  R.  1928  Oal.  60=55  Oal,  96. 
(4)   [1919]   46   Gal.    962=51   I.  0.    439=24  0. 

\V.  N,  288. 
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Surajmal — Appellant. 
v 

Bapurao— Respondent. 

Second  Appeal  No.  170-B  of  1927, 
Decided  on  14th  March  1929,  from 
decree  of  1st  Addl,  Disfc.  Judge,  Akola, 
D/-  10th  March  1927,  in  Oivil  Appeal 
No.  245  of  1926. 


Decree — Form  of— Suit  by  two  ions  to 
recover  poneition  of  joint  family  field  told 
by  father— Finding  that  part  only  of  consi- 
deration for  sale  binding  on  ioni— Decree 
•hould  be  paiied  directing  delivery  of  poi- 
•eiiion  of  whole  field  by  vendee  on  pay- 
ment of  2/3rd  consideration  found  proved 
for  ncccnily  and  ihould  contain  declaration 
that  vendee  hai  acquired  l/3rd  ihare  of 
father  and  it  entitled  to  obtain  poneiiion 
thereof  in  iuit  for  partition. 

If  in  a  suit  brought  by  two  sons  to  recover 
possession  of  the  ancestral  joint  family  field 
sold  by  the  father,  it  is  found  that  A  part 
only  of  consideration,  being  an  antecedent 
debt  not  incurred  for  any  immoral  purpose, 
is  for  legal  necessity  and  that  the  other  part 
not  being  for  any  le^al  purpose  is  not  binding 
on  sons,  the  decree  should  be  passed  to  tho 
effect  that  on  payment  by  sons  to  vendee  of  a 
sum  representing  their  2/3rd  share  and  not 
the  entire  part  of  consideration  found  proved 
for  necessity  within  a  certain  time,  the 
vondee  shall  deliver  possession  of  the  entire 
field  and  the  decree  should  also  contain  a 
declaration  that  vendee  has  acquired  l/3rd 
share  and  interest  of  father  and  is  entitled 
to  obtain  possession  thereof  in  a  suit  for 
partition  :  A.  I.  R.  1929  Nag.  60,  Rel.  on; 
A.  I.  R.  1924  Nag.  109,  Ref.  [P  312  C  2] 

W.  B.  Pendharkar — for  Appellant, 
M.  R,  Bobde — for  Respondent. 

Judgment. — Plaintiffs  are  the  sons  of 
Tikaram,  defendant  2,  who  sold  the  an- 
cestral joint  family  field  which  is  the 
subject  matter  in  dispute,  to  defendant  1 
on  29th  March  1915  for  Rs.  850.  The 
plaintiffs  as  the  sons  of  Tikaram  impeach 
the  sale  on  tho  ground  that  the  conside- 
ration for  the  sale  was  borrowed  by 
their  father  for  being  spent  on  immoral 
purposes.  The  plaintiffs  brought  the 
suit  to  recover  possession  of  the  whole  of 
the  field.  The  contending  defendant  1 
stated  that  the  whole  consideration  for 
sale  was  for  legal  necessity,  a  part  of  it 
being  antecedent  debt.  It  was  denied 
that  Tikaram  was  a  person  of  immoral 
habits  and  it  was  pleaded  that  the  field 
in  dispute  being  the  self-acquired  pro- 
perty of  Tikaram  because  he  has  got  it 
by  succession  from  his  separated  brother, 
the  plaintiffs  had  no  right  to  challenge 
the  sale. 

The  trial  Court  held  that  Tikaram 
was  not  of  immoral  habits  and  that  the 
debts  that  formed  the  consideration  of 
sale  were  not  spent  by  him  for  immoral 
purposes.  It  further  found  that  out  of 
the  entire  consideration,  Rs.  414-4-0  only 
was  for  antecedent  debt,  and  held  that 
legal  necessity  for  the  balance  of  consi- 
deration (Rs.  435-12  0)  was  not  proved. 
A  decree  for  joint  possession  to  the 
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extent  of  87/170  share  in  the  field  was 
passed  in  palintiffs'  favour.  As  this 
decision  did  not  satisfy  either  the  plain- 
tiffs or  defendant  1  both  filed  appeals  in 
the  Court  of  the  Additional  District 
Judge,  Akola.  (Civil  'Appeals  Nos.  261 
of  1926  and  245  of  1926),  bub  both  the 
appeals  were  disposed  of  by  one  judgment 
though  two  decrees  were  drawn  up. 

In  para  6  of  his  elaborate  judgment 
recorded  in  Oivil  Appeal  No.  245  of  1926 
the  learned  Additional  District  Judge, 
upon  a  review  of  all  the  evidence  on 
record,  concurred  with  the  first  Court's 
finding  that  Ba.  414-d-O  were  proved  to 
have  been  antecedent  debt  not  incurred 
for  any  immoral  purposes,  and  in  para.  8 
of  his  judgment  he  also  concurred  with 
the  first  Court  and  held  it  not  proved 
that  the  balance  of  Ba.  435-12-0  was 
spent  on  any  necessary  purposes  as 
alleged  by  defendant  1  It  was,  there- 
fore, held  that  the  sale  for  that  sum 
could  not  bind  the  interest  of  the  plain- 
tiffs in  the  property  conveyed  by  defen- 
dant 1.  The  lower  appellate  Court  also 
found  it  not  proved  that  defendant  1 
had  made  any  enquiries  and  it,  therefore, 
held  that  he  was  not  a  bona  lido  pur- 
chaser In  para.  10  of  his  judgment  the 
learned  Judge  following  the  principle 
laid  down  in  Bhadaji  v  Ganeshrao  (1), 
modified  the  decree  of  the  lower  Court 
and  passed  in  substitution  thereof,  one 
directing  defendant  1  to  deliver  posses- 
sion of  the  entire  field  to  the  plaintiffs 
conditional  upon  their  paying  to  him  the 
sum  of  Bs.  414-12-0  (apparently  0-12-0 
is  a  mistake  for  0-4-0). 

As  two  separate  decrees  were  drawn  up 
in  the  said  two  first  appeals  by  the  lower 
appellate  Court  defendant  1  has  filed 
two  separate  second  appeals  in  this 
Court  which  are  registered  as  Second 
Appeals  Nos.  170-B  of  1927  and  175-B 
of  1927  The  grounds  of  appeal  in  both 
these  appeals  are  the  same  and  only  one 
set  of  argument  was  addressed  to  this 
Court.  The  first  four  grounds  of  appeal 
merely  challenge  the  several  findings  of 
fact  concurrently  arrived  at  by  the  two 
lower  Courts,  but  these  were  wisely  not 
pressed  by  the  learned  pleader  for  the 
appellant  who  took  objection  only  to  the 
form  of  the  decree  appealed  against  (in 
Civil  Appeal  No.  261  of  1926)  and  argued 
{that  it  was  not  according  to  law.  It  was 
I  urged  that  on  the  finding  that  only 

U)  A.  I.  R.  192*  Nag.  109=20  N.  L.  R,  4. 


Bs.  414-4-0  out  of  the  entire  considera- 
tion was  for  legal  necessity,  the  decree 
should  have  directed  payment  by  the 
plaintiffs  to  defendant  1  of  the  sum  of 
Bs  276-2-8  only  which  represented  their 
2/3rd  share  and  not  the  entire  amount  of 
Bs.  4H-4-0.  It  was  also  urged  that  a 
declaration  should  have  been  inserted  in 
the  decree  to  the  effect  that  defendant  1 
was  entitled  to  have  possession  of  the 
l/3rd  share  of  the  mortgaged  property, 
representing  the  father's  share,  in  any 
suit  for  partition  that  he  may  bring 
later  on,  There  is  no  doubt  that  so  far 
as  the  father's  l/3rd  share  is  concerned, 
it  passes  out  completely  and  irrevocably 
to  defendant  1  and  the  plaintiffs  could 
not  challenge  the  sale  to  the  extent  of 
that  share.  Under  circumstances  similar 
to  those  of  the  present  case  this  Court 
in  a  very  recent  case  directed  a  decree  to 
be  drawn  up  in  the  manner  contended 
for  by  the  learned  pleader  for  the  appel- 
lant :  see  Kamtaprasad  v  Madhorao 
(2). 

The  decrees  passed  by  the  lower  appel- 
late Court  in  Civil  Appeals  Nos.  261  and 
215  of  1926  are,  therefore,  set  aside  and 
in  lieu  thereat  a  decree  will  now  issue 
to  the  following  etfeot  That  if  the 
plaintiffs  pay  Bs.  27G-2-3  to  defendant  1 
within  a  period  of  two  months  from  this 
date,  defendant  1  shall  deliver  possession 
of  the  whole  field  No  83  area,  22  acres 
and  11  gunthas,  rental  Bs.  10,  situated 
at  mouza,  Eawathal,  Taluq  Mangrulpir, 
District  Akola,  to  the  plaintiffs  :  it  is 
also  declared  that  defendant  1  has  ac- 
quired the  l/3rd  share  and  interest  of 
Tikaram  the  father  of  the  plaintiffs  in 
the  aforesaid  property  and  is  entitled  to 
obtain  possession  thereof  in  a  suit  for 
partition,  if  he  is  so  advised.  If  the 
plaintiffs  fail  to  p«iy  the  aforesaid  amount 
as  directed  above  then  their  suit  shall 
stand  dismissed.  Under  the  peculiar 
circumstances  of  this  case  I  order  that 
the  costs  of  these  appeals  shall  be  borne 
by  the  parties  as  incurred. 

P.N./n.K.  Decree  set  aside. 


(2)  A.  I.  R.  1929  Nag,  60=26  N.    Ii,  R.  28. 
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STAPLES  AND  MOHIODDIN,  A.  J.  Os. 

Abdul  Rahiman  and  others  —  Appel- 
lants. 

v. 
Abdul  Hafiz  and  others — Respondents. 

First  Appeal  No.  78  of  1928,  Decided 
on  31st  July  1929,  from  decree  of  Dist. 
Judge,  Chhindwara,  D/-  15th  March 
1928,  in  Civil  Suit  No.  14  of  1927. 

(a)  Mahomedan  Law— Legitimacy  —  Ac* 
knowledgment — Bringing  up    a  boy  is  not  ac- 
knowledgment of  Bonihip. 

Acknowledgment  of  sonahip  ia  sufficient 
under  Mahomadan  Law  to  establish  paternity 
and  legitimacy,  bat  thore  must  be  a  definite 
acknowledgment  of  sonship,  i.  e.,  the  father 
must  acknowledge  the  boy  as  the  aon  of  hia 
body.  For  a,  m%n  to  say  that  he  has  brought 
up  a  boy  19  not  an  acknowledgment,  of  son- 
ship  or  paternity  and  is,  in  fact,  rather  the 
reverse  .  it  contradicts  the  physical  relation 
of  father  and  ion  and  instead  assorts  that  the 
man  has  brought  up  somo  other  boy  as  hii 
son.  Neither  under  Mahomedan  Law  nor  any 
other  law  will  such  A  statement  prove  pater- 
nity or  legitimacy  :  15  N.  L,  R.  1,  Rcf. 

[P  314  G  1,  2] 

(b)  Mahomedan  Law— Will    —  Sunni  Law 
— Life  eitate  ii  not  recognized. 

Under  Mahomodan  Law  applicable  to  Sun- 
ma  no  life  estates  are  recognized  and  that 
when  a  life  estate  is  given  the  effect  is  that  a 
full  share  is>  transferred.  The  effect  of  A  de- 
vise of  a  life  interest  in  favour  of  the  widows 
is  to  pass  an  absolute  property  in  their  favour, 
It  therefore  follows  that  a  widow  has  full 
power  to  alienate  the  property  and  that  the 
alienations  nude  by  her  cannot  bo  called  in 
question  •  28  All.  342  ;  A.  I.  R.  1922  AIL  205  , 
A.  I.  R.  1924  AIL  20  ;  19  0.  C.  319  ;  A.  I.  R. 
1925  Mad.  997  and  1  Lah.  302,  Ref. 

[P  314  C  2  ;   P  315  G  1] 

N.  U.  A.  Siddiq  and  M.  R.  Bobde—iw 
Appellants. 

P.  S.  Kotval  and  Abdul  Razak  —  for 
Respondents. 

Judgment — This 'is  an  appeal  from 
the  decree  of  the  District  Judge,  Chhind- 
wara. The  appellants  had  brought  a  suit 
for  possession  of  three  villages  in  the 
Chhindwara  District  on  the  grounds  that 
those  villages  belonged  to  their  grand- 
father Naziruddin,  and  that  they  were 
bequeathed  by  him  to  his  widow  Amirbi 
and  on  her  death  to  their  father  Abdul 
Karim.  The  District  Judge  at  first 
framed  the  following  two  preliminary 
issues  : 

"1.  Did  bhe  will  if  proved  confer  any  vested 
interest  on  Abdul  Karim  ? 

2.  Whether  acknowledgment  of  a  son  who 
is  not  a  natural  aon  and  known  nob  to  be  hai 
the  same  effect  in  Mahomedan  Law  as  ac- 
knowledgment of  the  fact  of  paternity  ?" 

1929  N/40 


The  District  Judge  found,  on  the  first 
issue,  that  Abdul  'Karim  obtained  no 
vested  interest  and  that  the  plaintiffs  had 
no  case,  and,  on  issue  2,  that  the  acknow- 
ledgment of  a  son  must  be  an  acknow- 
ledgment of  paternity.  These  findings, 
we  think,  were  really  sufficient  to  dis- 
pose of  the  case,  as  the  appellants'  whole- 
case  rested  on  the  alleged  fact  that  their 
father  Abdul  Karim  was  acknowledged  as 
son  by  Nasiruddin  The  District  Judge, 
however,  allowed  the  appellants  to  file  an 
amended  plaint  and  then  framed  the  fol- 
1  lowing  issues  : 

"1.  Whether  Nasiruddin  acknowledged  Ab- 
dul Kfinra  as  his  legitimate  son  9 

2.  Who  or  what  were  Abdul  Karim's    par- 
ents ? 

3.  Waa  such  acknowledgment  valid  to  make 
Abdul  Karim  an  heir  ?" 

He  then  delivered  the  final  judgment 
and  in  that  judgment  found  that  Nasir- 
uddin did  not  acknowledge  Abdul  Karim 
as  his  legitimate  son,  that  Abdul  Karim's 
parents  were  a  Gond  woman  and  an  un- 
known fit  her,  and  that  issue  3  did  not 
arise,  hut  that  had  there  been  an  acknow- 
ledgment it  would  have  bsen  valid 

The  whole  case  depends  upon  whether 
Abdul  Karim  can  be  held  to  be  the  son 
of  Nasiruddin  or  not.  The  case  put  for- 
ward by  the  learned  counsel  for  the  ap- 
pellant is  somewhat  curious  and  we 
think  that  there  is  a  confusion  between 
acknowledgment  of  paternity  and  acknow- 
ledgment of  legitimacy.  A  great  number 
of  authorities  were  cited  in  support  of 
the  proposition  that  according  to  Maho- 
medan Law,  if  a  man  acknowledged  a 
child  as  his  son,  that  acknowledgment 
w.is  valid  and  sufficient  to  establish  the 
fact  of  sonahip,  provided  that  the  rela- 
tionship of  father  and  son  was  not  impos- 
sible, i.e.,  the  father  %was  at  least  12 
years  older  than  the  son  and  there  existed 
no  insurmountable  barrier  to  a  valid 
marriage  between  him  and  the  mother  of 
the  child.  This  matter  has  been  very 
fully  discussed  in  Zakir  All  v.  Mt  Sog- 
rabi  (1)  and  we  do  not  quarrel  with  tha 
view  of  law  as  set  forth  by  the  learned 
counsel  for  the  appellants,  but  in  the 
present  case  the  question  is  really  one  of 
fact,  viz.,  whether  there  was  any  ac- 
knowledgment by  Nasiruddin  that  Abdul 
Karim  was  his  son.  It  is  quite  clear 
that  there  must  be  a  definite  acknow- 
ledgment of  paternity  and  that  any  other 
acknowledgment  is  meaningless.  Now» 

(1)  [1919]  15  N.L.R7^=43  1.0.  863. 
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in  the  present  oa.se  the  only  direofc  piece 
•of  evidence  before  us  is  the  will  executed 
by  Nasiruddin  on  9th  April  1838,  which 
is  admitted  by  the  parties  and  has  been 
filed  as  Ex.  P-l.  That  will  contains  the 
statement  of  Nasiruddin  himself,  and  the 
relevant  portion  is  : 

"Mb.  Amirbi  my  wife  by  marriage  and  my- 
self have  brought  up  Abdul  Kium  and  ML 
Mariambi  my  wife  by  nika  and  myseH  have 
"brought  up  Abdul  Kftdar,  i.  a.,  we  hava 
brought  them  np  both  as  our  own  sons  from 
their  birth.  They  both  shall  be  after  my 
death  the  owners  of  the  property  loft  by  us. 
That  is,  Abdul  Karim  shall  ba,  after  my  death 
and  the  death  of  my  wife  Amirbi,  owner  of  all 
moveable  and  immovable  property,  i.  e.,  mil- 
guzari  villages  cash,  eto.,  left  by  myself  and 
my  wife  Ambirbi,  and  Abdul  Radar  shall  be, 
after  my  death  and  the  death  of  Mt.  Mari- 
ambi,  my  wife  by  nika,  the  owner  of  all  the 
property  left  by  me  and  my  wifo  by  nika." 

Now,  this,  we  think,  oannot  be  con- 
strued into  any  acknowledgment  of  pa- 
ternity. On  the  other  hand,  it  seems 
clear  that  Nasiruddin  states  that  he  and 
his  wife  Amirbi  had  brought  up  a  boy 
Abdul  Karim  and  he  and  his  other  wife 
Mariambi  had  brought  up  another  boy 
Abdul  Kadar.  The  words  used  are 
"  TT^l  £?f  "  and  "  Tl^r  "  we  think,  means 
"  to  support  and  to  bring  up,  "  it 
cannot  import  any  meaning  of  paternity 
or  sonship  There  is  also  a  definite  state- 
ment by  the  appellant  Abdul  Bihiman 
on  record  as  the  plaintiff  as  follows  : 

"I  have  no  money,  I  do  not  know  whose  son 
Abdul  Karim  really  was." 

There  is  also  the  statement  of  the 
plaintiff's  pleader  Mr.  Ghatpande  as 
follows  : 

"Abdul  Karim  was  not  tha  natural  son  of 
Nasiruddin  but  was  his  acknowledged  son.  I 
do  not  know  why  ho  was  acknowledged  as  a 
son." 

It  is  not,  then,  even  really  contended 
that  Abdul  Karim  was  the  natural  SOD  of 
Nasiruddin,  but  it  seems  to  have  been 
contended  that  he  was  acknowledged  as 
a  son  ani  wj.9  brought  up  and  treated  as 
a  son,  and  that  such  acknowledgment 
should  be  sufficient  to  establish  sonship 
according  to  Mihomedan  Liw.  We  can- 
not, however,  accept  that  proposition.  No 
doubt,  an  acknowledgment  of  sonship 

ll  be  sufficient  under  Mahomedan  Liw 

establish  paternity  and  legitimacy,  as 
laid  down  in  Zakirah  v.  Mt  Sograbi  (1) 
but  there  must  be  a  definite  acknowledg- 
ment of  sonship,  i,  e.,  the  father  must 
acknowledge  the  boy  as  the  son  of  his 
Dody.  For  a  man  to  say  that  he  has 
brought  up  a  boy  is  not  an  acknowledg- 


ment of  sonship  or  paternity  and  is,  in 
fact,  rather  the  reverse  ;  it  contradicts 
the  physical -relation  of  father  and  son 
and  instead  asserts  that  the  mm  has 
brought  up  some  other  boy  as  his  son 
We  are  of  opinion  that  neither  unier 
Mahomedan  Inw  nor  any  other  law  will 
such  a  statemsnt  prove  pirteraity  or 
legitimacy.  The  numerous  authorities 
cited  by  the  learned  counsel  for  the  ap- 
pellants therefore  are  beside  the  point 
and  we  hold  that  the  finding  of  the  lower 
Court  as  regirdg  the  alleged  acknowledg- 
ment by  N-igiruddin  is  correct. 

The  only  other  point  to  be  considered, 
then,  is  whether  the  appellants  oin 
claim  any  title  under  the  will  executed 
by  Nasiruddin.  Thit  will  was  execute! 
on  9th  April  1839  Nasiruddin  died  on 
15th  August  1891.  The  will  which  is 
filed  as  Ex.  P-l  purports  to  giva  a  life 
interest  in  the  estate  to  the  testator's1 
two  wives  Amirbi  and  Mariambi,  stating 
that  they  should  both  live  together  in 
hirmony.  It  was  farther  laid  down  that 
after  Amirbi's  death  Abdul  Karim  should 
be  the  owner  of  the  moveable  and  im- 
movable proparty  in  her  possession  and 
after  Mariambi's  death  Abdul  Kidar 
should  be  in  possession  of  all  the  move- 
able  and  immovable  property  left  to 
Mariambi  i.  e  in  the  terms  of  the  English 
Liw,  a  life  estate  appears  to  have  been 
created  in  favour  of  the  two  widows  and 
after  their  death  to  Abdul  Karim  and 
Abdul  Kadar.  The  learned  District  Judge 
rightly  held  that  under  Ma.homedan  L\w 
applicable  to  Sunnis  no  life  estates  are 
recognized  and  that  when  a  life  estate  is 
given  the  effect  is  that  a  full  share  is 
transferred. 

In  this  connexion  reference  was  made 
to  Abdul  Karim  v.  Abdul  Q  ay  urn  Khan 
(2)  and  Babulal  v.  Gkansham  Das  (3). 
This  position  appeirs  to  be  incontestable 
and,  if  the  will  is  valid,  the  two  widows 
Amirbi  and  Mariambi  would  take  an  ab- 
solute estate.  The  argument  put  forward 
by  the  learned  counsel  for  tha  appellants 
was  that  only  the  usufruct  of  the  pro- 
porfcy  was  given  to  tha  widows  ani  that 
the  will  must  really  be  read  as  a  haquest 
in  favour  of  the  boys  Abdul  Karim  and 
Abdul  Kadar.  This,  we  think,  is  oleirly 
a  foroe'l  and  wrong  interpretation  of  tha 
will.  There  is  no  manbioi  of  usufruct 


(2)  [1903]    28  All.  343=3    A.L.J.    131= 

A.W.N.  25, 

(3)  A.I.R.  1922  All,  203=41  All,  633, 
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and,  on  the  other  hand,  it  is  clearly 
stated  that  the  two  wives  shall  have  the 
whole  property,  moveable  and  immov- 
able, daring  their  life.  It  is  stated  that 
Abdul  Karim  and  Abdul  Kadar  shall  be 
the  owners  of  the  property,  but  only 
after  the  death  of  the  two  wives.  It  is 
clear,  then  that  there  was  to  be  no  res- 
triction upon  the  ownership  of  the  two 
ivaives  during  their  lifetime.  We  ara  of 
opinion  that  it  must  be  held  that  there 
was  a  devise  of  a  life  interest  in  favour 
of  the  widows  and  the  effect  of  such  a 
devise  will  be  to  pass  an  absolute  pro- 
perty in  favour  of  the  widows.  It  has 
also  been  rightly  contended  that  under 
MahomecUn  Law  there  is  no  limited 
estate.  This  proposition,  in  fact,  is  much 
the  same  as  the  proposition  that  Maho- 
medan  Law  does  not  recognize  a  life  in- 
terest and  it  is  also  correct. 

In  this  connexion  we  have  been  re- 
ferred to  Mt.  Amnt  Bibi  v.  Mustafa 
Hussain  (A  I  It  1924  All.  20),  Bakhta. 
warkhan  v.  Farooq  Ahmad  (4),  Rahiman 
Saheb  v.  Uthumansa  Eowther  (A.  I.  It. 
1925  Mad.  997)  and  Nazir  Ah  Shah  v. 
Sughra  Bibi  (5).  It  follows,  then,  that 
Amirbi  had  full  power  to  alienate  the 
property  a  ad  that  the  alienations  cannot 
now  be  called  into  question. 

Some  attempt  was  made  by  the  learned 
counsel  for  the  respondents  to  argue  that 
the  will  would  be  invalid  unless  it  was 
assented  to  by  the  heirs.  This  point  is 
not  now  material  because,  in  any  case, 
the  appeal  must  be  dismissed  and  the 
plaintiffs'  case  must  fail,  but  is  clear,  we 
think,  that  such  an  argument  cannot  now 
be  put  forward  in  view  of  the  fact  that 
the  will  was  clearly  admitted  by  the  de- 
fendants' pleader  in  the  lower  Court.  It 
was  also  not  contended  that  there  were 
any  other  heirs  of  Nasiruddin  or  that  the 
heirs  did  not  assent  to  the  will.  It  can- 
not now  therefore,  we  hold,  be  pleaded 
that  the  will  was  invalid  because  it  was 
not  consented  to  by  the  heirs  The  will, 
then,  must  be  held  to  he  valid,  but  ac- 
cording to  Mahomedan  Law  it  passed  an 
absolute  estate  to  the  two  widows  Amir- 
bi and  Mariambi  and  they  had  full  powers 
of  disposition  over  the  property. 

We  are  of  opinion,  therefore,  that  the 
suit  was  rightly  dismissed  by  the  Dis- 
trict Judge  on  the  preliminary  issues 

(4)  [1917]  19  0,0.  319=37  1.0.  423=3  O.L.J' 
699. 

(5)  [1920]  1  Lab.  302=54  I.G.  853. 


framed  and  that  there  is  no  cause  for  in- 
terference in  appeal,  nor  is  it  necessary 
to  decide  any  other  issues  in  the  case. 
The  appeal  is  therefore  dismissed  and 
the  decree  of  the  lower  Court  is  con- 
firmed. All  costs  of  the  appeal  will  be 
borne  by  the  appellants.  We  allow  only 
one  set  of  pleader's  fees  for  the  respon- 
dents which  shall  be  distributed  in  the 
following  proportion  ;  three-fourths  to 
respondents  1,  3  and  4  and  one- fourth  to 
respondents  2  and  5.  Costs  of  the  suit 
will  be  borne  as  ordered  by  the  lower 
Court. 

K.N./B  K.  Appeal  dismissed. 
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SUBTIEDAR,    A.  J.  C 

Harakchand     Hemchand     Bhatia  — 
Plaintiff — Applicant, 
v. 

Secy,  of  State — Defendant — Non- Ap- 
plicant. 

Civil  Revn  No.  275-B  of  1928,  Deci- 
ded on  3rd  July  1929,  against  judgment 
of  Sm.  Cause  Court  Judge,  Akola, 
D/-  21st  August  1928. 

(a)  Railway!  Act  (9  of  1890),  S.  72— Riik- 
notei   A    and    B — Some   bagi    coniigned  not 
delivered — Suit  for  damages — Initial  burden 
is  on    company  to  ihow  that    there    is  losi  of 
goods  and  not    in    company's    control — Com- 
pany showing    whole    consignment  loaded  in 
waggon  which  was  sealed  and  at    particular 
station  some    goods    found    lost— Lost    goods 
not  under  company's   control — Company  ha* 
discharged  initial   burden. 

Where  out  of  40  bags  of  sugar  consigned 
under  risk-notes  in  forma  A  and  B  only  33 
baga  are  received  and  a  suit  is  brought 
againsb  uhe  Railway  company  for  damages, 
the  initial  burden  lies  upon  the  company  of 
proving  that  there  is  in  faot  loss  of  the  goods 
and  that  the  same  are  not  in  the  control  of 
the  Railway  Administration;  but  where  the 
company  proves  that  the  whole  consignment 
was  loaded  iu  a  waggon  and  it  was  closed 
and  sealed  according  to  the  prevailing  prac- 
tice but  at  a  station  a  door  was  found  broken 
open  and  seven  bags  were  discovered  missing, 
and  further  proves  that  the  missing  goods- 
were  not  In  control  of  the  company,  the  com- 
pany has  adequately  discharged  the  initial 
burden:  A.  I.  R.  1928  Gal.  65,  /fc/.[P  316  C  1,2] 

(b)  Railways  Act  (9  of  1890),  S.  72— Risk- 
notes  A  and  B — Waggon  sealed  according  to- 
prevailing   practice — Some   goods   missing — 
Company  is  not  guilty  of  wilful  neglect. 

Where  goods  consigned  under  risk-note  in 
forma  A  and  B  are  loaded  in  a  waggon  and  it 
is  closed  and  sealed  according  to  prevailing 
practice  and  some  of  the  goods  are  found 
missing,  the  company  is  uot  guilty  of  wilful 
neglect  though  it  does  not  look  the  door  of 
the  waggon  but  merely  scales  it  :  A.  I.  R.  192& 
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Cal.  498;  Dist.\  Civil  Hem.  No..  68  of.   1924  and 
A.  /.  -B.  1928  Lah,  836,  Rel.  on.          [P  317  C  1] 

G.  G.  Ilatwalne — for  Applicant. 

Order.— The  facts  of  the  case  giving 
rise  to  this  application  for  revision  are 
these  :  On  1st  April  1925,  a  consignment; 
of  40  bags  of  sugar  was  booked  from 
Wadi  Bunder  station,  under  risk  notes 
in  forms  A  and  B  to  be  delivered  to  the 
plaintiff  at  Akola.  The  plaintiff,  how- 
ever, received  only  33  bags  out  of  the 
aforesaid  consignment  and  he,  therefore, 
brought  the  suit,  in  the  Small  Cause 
Court,  Akola,  to  recover  from  the  defen- 
dant Eailway  Company  Bs.  245-12-0  re- 
presenting the  damages  sustained  by  him 
on  account  of  the  non -deli very  of  the 
seven  bags.  The  defence  was  that  the 
Kail  way  Company  was  fully  protected 
against  the  plaintiff's  claim  under  risk- 
note  forms  A  and  B  under  which  the  con- 
signment was  booked.  The  first  issue 
framed  for  trial  was: 

11  Whether  the  seven  bags  of  sugar  (weigh- 
ing 15  mds.)  in  question  haa  been  lost  owing 
to  wilful  negligence  of  the  defendant  com- 
pany?" 

None  of  the  parties  having  led  any 
evidence,  the  issue  was  decided  against 
the  plaintiff  and  his  claim  dismissed, 
On  revision  Kinkhede,  A.  J.  C.,  reman- 
ded the  case  for  retrial  holding  that  the 
defendant  company  must,  in  the  first 
instance,  discharge  the  burden  that  lay 
upon  them  under  the  principle  enun- 
ciated in  G.  I.  P.  By.  Co.  v.  Jesraj 
Pal  war  i  (1)  of  proving  that  there  has, 
in  fact,  been  a  loss  of  the  goods  and  that 
the  same  are  no  more  in  the  control  of 
the  Railway  Administration.  It  was 
further  remarked  in  the  order  of  remand 
that: 

"  It  is  hardly  necessary  to  point  out  that 
that  it  is  only  after  the  loss  is  proved  by  the 
defendant  company  that  the  burden  of  pro- 
ving "  wilful  neglect  "  as  defined  by  their 
Hardships  of  the  Privy  Council  in  the  re- 
cent case  of  Ardcslw  Bhicaji  Tambole  v. 
G.  I.  P.  Ry.,  A.  I.  R.  1928  P.  C.  24,  will  be 
shifted  to  the  plaintiff." 

The  order  of  remand  by  this  Court  is 
reported  at  p.  104  of  Vol.  24  of  the 
Nagpur  Law  Reports. 

After  remand  four  witnesses  were  ex- 
amined by  the  Railway  Company  all 
of  them  are  their  servants  who  had  to 
deal  with  the  plaintiff's  consignment  in 
•I  quest  ion.  Their  evidence  proved  that 
|the  whole  of  the  plaintiff's  consignment 
jand  other  goods  intended  for  Akola  were 
(1)  A.  I.  B.  1928  Gal.  65=55~Cal.  132" k 


loaded  at  Wadi  Bunder  in  waggon 
No.  8314,  that  it  was  closed  and  sealed 
according  to  the  prevailing  practice,  that 
at  Nandgaon  one  of  its  doors  was  dis 
covered  broken  open  on  one  side  and 
seven  bags  were  found  missing,  and  that 
the  waggon  was  resealed  and  directed 
to  Akola  whereon  arrival  the  same  short- 
age in  its  contents  was  noted.  It  was 
also  proved  that  the  missing  goods  were 
not'in  possession  or  control  of  the  defen- 
dant company.  The  plaintiff  did  not 
lead  any  evidence  to  show  that  the  loss 
was  due  to  the  "  wilful  neglect  "  of  the 
Railway  Company.  The  lower  Court, 
therefore,  again  dismissed  the  plaintiff's 
claim  and  the  plaintiff  has  again  come 
up  to  this  Court  on  revision. 

The  first  point  argued  by  the  learned 
pleader  for  the  plaintiff  was  that  sinoa 
the  defendant  company  did  not  produce 
the  reports  made  by  its  servants  in  con- 
nexion with  the  loss  of  the  goods  in 
question  it  should  be  held  that  they 
have  failed  to  discharge  the  burden  of 
proving  the  loss  in  the  first  instance 
and  that  under  the  circumstances  it  was 
not  necessary  for  the  plaintiff  to  have 
proved  "  wilful  neglect  "  on  the  part  of 
the  defendant  company.  It  is  really 
difficult  to  uphold  this  contention.  The 
law  does  not  lay  down  any  particular 
standard  of  proof  in  such  matters  and 
the  direct  evidence  of  those  witnesses, 
who  actually  dealt  with  the  consign- 
ment in  question,  was,  in  my  opinion, 
the  best  available  evidence  that  the 
defendant  company  have  produced  to 
prove  the  loss.  If  the  plaintiff  thought 
that  the  reports  and  correspondence  in 
possession  of  the  defendant  company 
were  likely  to  throw  further  light  on 
the  matter,  he  should  have  taken  advan- 
tage of  the  provisions  of  0.  11,  Civil 
P.  C  ,  to  compel  the  defendant  company 
to  produce  these  documents.  I  concur, 
therefore,  with  the  lower  Court  in  hold- 
ing that  the  defendant  company  have 
adequately  discharged  the  initial  burden 
that  lay  upon  them  to  prove  the  loss 
of  the  goods  in  question. 

The  next  contention  advanced  on  be- 
half of  the  plaintiff  was  that  the  mere 
sealing  of  the  waggon  in  question  should 
be  held  to  amount  to  such  wilful  neglect 
on  the  part  of  the  Railway  Company  as 
to  make  them  liable  for  the  loas  in  spite 
of  the  protection  afforded  to  them  under 
risk-note  form  B.  Reliance  was  placed 
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in  support  of  this  argument  on  a  recent 
•decision  of  a  Bench  of  the  Calcutta  High 
Court  in  the  case  of  Karali  Prosad  v 
E.  7.  By.  Co.  (A.  I.  R.  1928  Gal.  498) 
But  the  facts  of  the  Calcutta  case,  as 
found,  were  quite  exceptional  in  that  the 
'doors  of  the  waggon  from  which  the 
goods  in  question  were  stolen  were  nob 
only  not  looked  but  did  not  even  bear 
ally  seals,  and  therefore  it  was  rightly 
held  that  there  was  wilful  neglect  on 
the  part  of  the  Railway  Company  which 
took  the  case  out  of  the  purview  of  the 
protection  contained  in  the  risk-note. 
1  Whether  mere  sealing  is  at  all  effec- 
tive "  it  was  considered  unnecessary  to 
enquire  in  that  case. 

On  the  contrary,  it  was  held  by 
Baker,  J.  C.,  in  the  case  of  G  I.  P.  Ry. 
Co.  v.  Haji  Umar  Sharif  (Civil  Revn. 
No.  68  of  1924)  where  the  door  of  the 
waggon  in  question  was  only  sealed  but 
not  looked,  that  the  failure  to  look 
waggon  did  not  constitute  wilful  neg- 
lect for  the  reason  that1 

11  as  the  company  owns  thousands  ot  wag- 
gons, it  la  impracticable  to  have  a  different 
look  for  every  waggon,  and  if  one  standard 
pattern  of  lock  is  used  it  will  not  be  long  be- 
fore thieves  will  make  keys  fitting  it." 

The  proved  facts  in  the  present  case 
are  on  all  fours  with  those  in  Secy,  of 
State  v.  Ghanaya  Lai-Sri  Krishan  (2) 
wherein  it  was  held  that  the  Railway 
Company  was  not  guilty  of  wilful  neg- 
lect as  defined  in  Ardeshir  Bhtcaji 
Tamoli  v.  G.  I.  P.  Ry  Co.  (3)  because 
there  was  nothing  on  the  record  to 
show  that  the  practice  of  sealing  wag- 
gons in  vogue  had  been  proved  to  be  an 
inadequate  safeguard  or  that  a  system  of 
looking  waggons  was  known  to  be  a 
necessary  precaution  in  the  case  of  a 
train  travelling  over  a  long  distance  and 
yet  was  deliberately  and  intentionally 
not  adopted  by  the  Railway  Company. 
Ik  is,  therefore,  clear  that  the  plaintiff 
having  failed  to  prove  wilful  neglect  on 
the  part  of  the  defendant  Company  in 
the  present  oase,  his  claim  was  rightly 
dismissed  by  the  lower  Court.  The 
application  for  revision  fails  and  is  dis- 
missed with  costs.  Pleader's  fee  Bs.  25. 

P.N.'R.K.  Revision  dismissed. 


(2)  A.  I.  R.  1928  Lah.  837=10  Lab.  329. 

(3)  A.  I.  R.  1928  P.  C.  21=52  Bom.  169=55 
I.  A.  67  (P,0,). 
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Gourishankar— Applicant, 
v. 

Debiprasad  and  others — Non-Appli- 
cants. 

Civil  Revn.  No.  452  of  1927,  Decided 
on  7th  August  1929,  from  order  of  Dist 
Judge,  Jubbulpore,  D/-  12th  November 
1927,  in  Misc.  Cage  No.  39  of  1927. 

(a)  Succession  Act  (39  of  1925),    S.  208— 
Person  having  remedy  by  suit  under  S.    208 
— No  revision  ii  necenary. 

Where  a  person  has  a  remedy  by  way  of 
suit  under  S.  203,  it  IB  not  necessary  for  the 
High  Court  to  Gxeroise  its  power  of  revision. 

[P  318  G  1] 

(b)  Civil  P.  C.,  S.  115— Scope. 

Section  115  la  not  directed  against  conclu- 
sions of  law  or  fact  in  which  the  question  of 
jurisdiction  is  nob  involved  .  A.  I.  R.  1917 
P.  C,  71,  Foil.  [P  318  G  1] 

(c)  Succeiiion  Act  (39  of    1925),  S.  209— 
Person  aggrieved  by  order    in  luminary  pro- 
ceeding under  part    7    should   seek    remedy 
by  suit. 

A  person  aggrived  by  an  order  passed  in  s 
summary  proceeding  under  part  7  should  seek 
his  remedy  by  a  suit  and  not  by  an  applica- 
tion by  revision  .  2  N.  L.  .ft.  72,  Appi .  34  Gal. 
920,  Dist.  [P  318  U  1] 

J.  Sen — for  Applicant. 

B.  K.  Bose,  F.  Bose  and  P.  N.  Rudra 
— for  Non-Applicants. 

Order — This  ia  an  'application  for 
revision  bf  an  order  passed  by  the  Dis- 
trict Judge.Jubbulpore,  on  an  application 
made  to  him  under  S.  192,  Succession  Act. 
He  has  held  that  two  persons,  Dwarka- 
prasad  and  Jagdishprasad  were  entitled  to 
possession  of  the  property  of  one  ShamLal 
on  the  death  of  Shamlal's  daughter  Dro- 
padi  BJ.I.  The  applicant  claims  to  be 
the  next  reversioner  to  Dropadi  Bii 
along  with  the  two  persons  mentioned. 
His  claim  to  possession  has,  however, 
been  rejected  by  the  learned  District 
Judge  because  of  a  compromise  entered 
into  by  the  applicant  in  litigation  bet- 
ween him  and  Dropadi  Bai  and  others. 
It  is  argued  on  behalf  of  the  applicant 
that  this  compromise  amounted  to  a 
transfer  of  his  reversionary  rights  and 
was  invalid  under  S.  G  (a),  T.  P.  Act. 
Bulings  of  the  Privy  Council  both  for 
and  against  this  decision  have  been  cited 

There  is  I  think  a  clear  distinction 
between  the  two  sets  of  rulings  ;  but  I 
do  not  propose  to  state  my  conclusion  as 
to  whether  the  compromise  affects  the 
applicant's  rights,  as  I  consider  that 
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there  are  three  other  gro    untie  on  which 
I  must  reject  this  application   for   revi- 
sion. 

In  the  first  place,  it  is  to  he  noted 
that  the  applicant  has  his  remedy  by 
way  of  suit,  this  remedy  being  preser- 
ved for  him  by  S.  208,  Succession  Act. 
In  the  circumstances,  it  is  not  necessary 
for  this  Court  to  exercise  its  power  of 
irevision  if  it  has  such  power  in  the  pre- 
sent case.  In  the  second  place,  there 
has  been  no  assumption  of  or  failure  to 
exercise  jurisdiction  and  no  illegality  or 
material  irregularity  in  the  exercise  of 
jurisdiction.  At  the  most  the  applicant 
'contends  that  the  learned  District  Judge 
jhas  made  a  mistake  in  law.  As  has  been 
jlaid  down  by  the  Privy  Council  in  Bala- 
krishna  Odayar  v  Vasudeva  Ayyar  (1) 
j(at  p.799  of  40  Mad  ),  S,il5,  Civil  P.C.,is 
inot  directed  against  conclusions  of  law 
or  fact  in  which  the  question  of  jurisdic- 
tion is  not  involved. 

In  the  third  place,  it  appears  to  me 
that  8  209,  Succession  Act,  is  a  bar  to 
revision.  That  section  lays  down  that 
the  decision  of  a  District  Judge  in  a 
summary  proceeding  under  part  7  of  the 
Act  shall  have  no  other  effect  than  that 
of  settling  the  actual  possession  but  for 
that  purpose  shall  be  final  and  shall  not 
be  subject  to  auy  appeal  or  review.  Act 
19  of  1841,  which  has  been  repealed  by 
the  Succession  Act  of  1925,  had  simi- 
lar wording  and  has  been  held  in  Khaja 
Rutubuddin  v.  Khaja  Faizuddin  (2) 
[not  to  permit  revision  That  is  a  view 
|  with  which  I  agree.  It  seems  to  me 
Ito  have  been  the  intention  of  the  legisla- 
ture that  any  person  aggrieved  by  an 
order  passed  in  a  summary  proceeding 
under  part  7,  Succession  Act,  should 
iseek  his  remedy  by  a  suit  and  'not  by  an 
{application  for  revision.  In  Sato  Koer 
v.  Gopal  Sahu  (3)  a  decision  relied  up- 
on by  the  applicant,  there  is  a  finding 
that  the  Act  did  not  apply  in  that  parti- 
cular case  ;  and  the  decision  cannot 
therefore  be  authority  for  holding  that 
revision  is  possible.  I  dismiss  the  ap- 
plication with  costs.  I  fix  pleader's  fee 
at  Rs.  15. 

P.N./R.K.  Revision  dismissed. 


(1)  A.  I.  R   1917  P.  0.    71=i40  Mad.   793=  44 
I. A.  261  (P.  C.). 

(2)  [1906]  2  N.  L.  B.  72. 

(3)  [1907]  34  Gal.  929=12  C.  W.  N.  65. 
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Kasturchand  Bhikamchand  Shop— 
Appellant. 

v. 

Atmaram  and    another — Respondents. 

Second  Appeal  No,  229-B  of  1928,  De- 
cided on  30th  July  1929,  from  decree  of 
Addl.  Dist.  Judge,  Khamgaon,  D/-  30th 
June  1928,  in  Civil  Appeal  No.  72  of 
1927. 

(a)  Evidence    Act,   S.    110— Perion    tether- 
ing    cattle    for   four  monthi     in     year — Pre- 
sumption   of    title   ariies     but     not    definite 
proof. 

Where  a  person  is  in  possession  of  property 
and  he  uses  it  for  four  months  of  every  year 
for  tethering  his  cattle,  auoh  possession  ia 
prima  facie  evidence  of  title,  but  Court  should 
not  say  that  the  person's  ownership  is  esta- 
blished :  13  N.  L.  R.  25,  Dist.  [P  319  0  Ij 

(b)  Registration  Act,  S.  28  —  Property  in- 
cluded for   effecting    registration    at    parti- 
cular   place — Property    belonging    to    trani- 
ferrer  and  intended  to  be  transferred — Regis- 
tration is  valid. 

Though  certain  property  ia  included  in  sale- 
deed  to  enable  it  to  be  registered  in  particular 
place,  still  if  that  property  belongs  to  the> 
transferror  and  was  intended  to  be  transferred 
by  the  parties,  the  registration  cannot  be  in- 
valid: A.  I.  -B.  1921  P.C.  B;  A.  I.  R.  1914  P.O. 
67;  15  N.  L.  R.  75  and  A.I.R.  1928  Nag.  1, 
Dist.  [P  319  C  21 

(c)  Transfer    of     Property     Act,     S.      53— 
Scope. 

A  transfer  which  satisfies  some  creditor* 
cannot  be  held  fraudulent,  [P  319  G  21 

M   B.  Bobde — for  Appellant. 

S.  B,  Gokhale — for  Respondents. 

Judgment  — This  appeal  arises  from 
a  suit;  for  a  declaration  fchafc  two  fields- 
are  liable  to  attachment  and  sale  int 
execution  of  the  plaintiff's  decree  against 
Lalchand,  the  father  of  defendant  2, 
The  fields  in  question  were  sold  by  Lal- 
ohand  on  8th  December  1920  to  defen- 
dant 1.  In  each  of  the  sale  deeds  (Exa.l 
D-2  and  1  D  3)  a  small  piece  of  open- 
land  situated  in  mouza  Wazar  has  been 
included  and  by  this  inclusion  it  waa 
possible  to  register  the  deeds  in  mouza 
Amrapur.  It  is  urged,  in  the  first  place, 
that  the  two  sites  in  mouza  Wazar  did 
not  belong  to  Lalchand,  that  they  were 
included  in  the  deeds  merely  to  enable 
the  registration  to  be  obtained  at  Amra- 
pur and  that  there  has  consequently 
been  a  fraud  upon  the  law  of  registra- 
tion. 

As  regards  the  question  of  ownership* 
the  lower  Court  has  found  that  Lalohand 
was  in  possession  of  the  two  sites  and 
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that  he  used  them  for  four  months  of 
every  year  for  tethering  hia  cattle  which 
he  seat  to  Waz&r  for  grazing,  From  this 
it  finds  that  Lilohand's  ownership  has 
been  sufficiently  established.  Its  reason- 
ing is  open  to  criticism  as  regards  the 
effect  that  it  gives  to  the  appellant's 
admission  of  the  map  filed  on  behalf  of 
defendant  1  ani  as  regards  the  mis- 
application of  the  maxim  that  pos- 
sfession  follows  title.  What  the  lower 
Court  should  have  done  is  to  hold  that 
possession  is  prima,  faoie  evidence  of 
title  under  S.  110,  Evidence  Act,  and  its 
finding  is  not  necessarily  incorrect  be- 
oause  of  the  mistakes  referred  to.  It  is 
argued  that,  as  laid  down  in  Radhikadas 
v.  Harmokanlal  (l),  possession  of  the 
nature  proved  cannot  be  held  to  prove 
title,  but  I  think  that  the  argument  is 
wrong.  The  possession  proved  is  essen- 
tially different  from  that  dealt  with  in 
the  ruling  cited.  I  hold  that  the  pos- 
session proved  is  primi  faoie  evidence  of 
title  and  that  the  appellant  had  to  prove 
that  there  was  no  title  in  Lilchand.  This 
he  has  failed  to  do 

It  is  argued,  nevertheless,  that  there 
is  a  fraud  on  the  law  of  registration, 
because  these  two  sites  of  Wazir  were 
included  in  order  to  enable  the  deeds  to 
be  registered  at  Amrapur  That  is  a 
finding  of  the  lower  appallate  Court, 
but  it  also  finds  that  there  was  a  real 
intention  on  the  part  of  the  parties  that 
the  sites  at  Wazir  should  be  transferred. 
This  is  a  finding  with  which  I  oinnob 
interfere  and  it  is  sufficient  to  make  the 
registration  valid.  In  Biswanath  Prasad 
v.  Chandra  Narayan  (2),  registration 
was  held  invalid  beoiuse  the  deed  was 
registered  in  the  Mozilfarpur  District  in 
which  the  mortgagor  had  purchased  a 
one  kauri  share  in  a  village  for  registra- 
tion purposes,  but  in  that  case  it  was 
held  that  it  was  not  the  intention  of  the 
parties  that  the  one  kauri  share  should 
vest  in  the  mortgagor  or  pass  under  the 
mortgage.  In  Harendra  Lai  Roy  v 
Handasi  Debi  (3),  the  property  included 
lor  registration  purposes  was  found  to  be 
non-existent.  In  Urkudya  v.  Do  ma  (4) 
it  was  found  that  the  property  did  not 
belong  to  the  mortgagor  and  in  Vi/an- 

(1)  [1917 J  13  N.  £j.  H.  25=3)  I.  O.  54. 

(2)  A.  I,  R.  1921  P.O.  8=19  0*1.  503=49  I.  A. 

137  (P.O.). 

(3)  A.  I.  R,  1914  P.O.  67=11  Oil.  972=11  I. 

A.  110  (P.O.). 

(4)  [1919]  15  N,  L,  R.  75=50   1.0.  7G4, 


katesh  v.  Annasa  (5)  it  was  found  that 
the  property  was  not  intended  to  be 
mortgaged.  These  oases  are  all  differen- 
tiated from  the  present  case  by  the  faot 
that  in  the  present  case  the  property 
belonged  to  the  transferrer  and  was  in 
tended  to  be  transferred. 

It  is  urged  that,  nevertheless,  the 
transfer  is  fraudulent  on  the  following 
grounds: 

(1)  That  Lilchand's  motber  was  the 
sister  of  defendant  1,  (2)  that  piyment  of 
Bs.  1,000  of  the  consideration  has  been 
held  to  be  doubtful,  (3)  that  LUchand 
and  after  him  his  son  defendant  2  have 
been  left  in  possession  of  the  fields,  (4) 
that  Lilohind  transferred  nearly  the 
whole  of  his  property,  (5)  that  the 
method  of  registration  shows  a  desire  for 
secrecy,  and  (6)  that  there  was  no  press- 
ing necessity  to  pay  off  at  least  one  of 
the  two  mortgage  debts  said  to  have  been 
satisfied  as  a  result  of  the  sale. 

It  must  be  admitted  that  there  are 
several  features  in  this  case  that  go  to 
indicate  fraud  in  the  transfer,  but  the 
lower  appellate  Court  has  found  that  out 
of  the  total  consideration  of  Bs.  8,500, 
Bs  3,500  was  due  to  defendant  1  on  two 
promissory  notes  and  Bs  4,030  was  re- 
quired to  pay  off  the  debts  on  two  mort- 
gages. That  being  so,  I  oinnot  find  thit 
S  53,  T.  P  Act  applies  This  is  not  a 
case  of  fraudulent  preference  under  the 
Insolvency  Act  and  a  transfer  which 
satisfies  some  creditors  cannot  be  held 
fraudulent.  The  appeal  is  dismissed 
with  costs. 

P.N./fl.K.  Appeal  dismissed. 

(5)  A.  1.  K.  TJJS  Nag.  1=23^  N.  "L.  R.  liS." 
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MACNAIB,  OFFG.  J  C. 

Dwarkabai — Defendant   3 — Applicant. 
v. 

Sakharam  and  others  —  Plaintiffs  — 
Non-Applioints. 

Misc.  Judicial  Cue  No.  71  of  1929, 
Decided  on  9th  September  1929,  for 
leave  to  appeal  in  forma  pauparis  from 
decision  in  Civil  Suit  No  21  of  1923  , 
D/-  17th  November  1928. 

(a)  Civil  P.  C.,  O.  33,  R.  1  —  Entitled  to 
property. 

It  oannot  ba  aaaumad  bint  tha  framarn  x  f 
0.  33,  R.  1,  thought  that  ovary  one  who  la 
entitled  bo  property  was  possessed  of  mgana  to 
tha  valuo  of  that  property.  [P  320  C  2] 

*  (b)  Civil  P.  C.,  O.  33,  R.  1  —  Word, 
"poiiened  of  lufficient  means'1  are  not  in- 
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tended  to  be  qualifier  by  word*  "other  than 
the  subject  mutter  of  the  suit." 

It  is  not  intended  to  qualify  the  words 
"possessed  of  sufficient  means"  by  the  words 
"other  than  the  subject-matter  of  the  suit"; 
and  there  is  no  reason  whatever  to  think  that 
because  the  subject  matter  of  the  suit  must  be 
excluded  from  property  to  which  the  party  is 
entitled,  it  should  be  excluded  from  the 
means  of  which  the  party  is  possessed  :  30 
Bom.  593,  Rel  on.  [P  321  0  1] 

G.  0.  Hatwalne— for  Applicant. 

P.  S.  Kotval  and  R.  B.  Gadgil  —  for 
Non-Applicants. 

Order.  —  The  applicant  applied  for 
permission  to  appeal  as  a  pauper.  The 
Court  from  whose  decision  the  appea.1 
was  preferred  was  directed  to  enquire 
whether  the  applicant  was  on  18th  De- 
cember 1928  in  possession  of  (l)  house 
property  claimed  in  the  State  of  Bhor 
and  (2)  property  which  formed  the  sub- 
ject  matter  of  the  suit,  and  whether  the 
property  of  either  class  and  also  of  both 
classes  taken  together  is  sufficient  for  the 
fee  prescribed  by  law. 

I  need  not  consider  the  finding  regard- 
ing the  house  property  and  land  in  the 
State  of  Bhor.  It  appears  that  this  pro- 
perty is  in  reality  the  property  of  the 
sons  of  the  applicant  :  the  non-applicants 
admit  this.  The  trial  Court  has  found 
that  the  applicant  was  on  18th  December 
1928  in  possession  of  jewellery  and  gold, 
property,  which  formed  the  subject  mat- 
ter of  the  suit,  of  ample  value  to  cover 
the  fee  prescribed  by  law.  The  appli- 
cant has  objected  to  this  finding.  In  her 
evidence  she  Ldmits  that  ornaments 
worth  about  Rs.  25,000  were  taken  in 
possession  by  her  on  the  death  of  Vithal 
and  remained  with  her  till  about  two 
years  ago  Her  assertion  is  that  from 
time  to  time  she  used  to  hand  over  orna- 
ments to  her  son  Vinayak  or  Baboo  in 
order  that  he  might  sell  them  and  incur 
expenses,  She  is  not  able  to  give  any 
details  and  she  has  not  examined  her  son 
Vinayak  :  clearly  it  would  have  been 
possible  for  her  to  examine  Yinayak  and 
the  persons  to  whom  Vinayak  sold  the 
ornaments  and  thus  furnish  very  strong 
evidence  that  most  of  the  ornaments  had 
been  sold  :  it  should  not  be  difficult  to 
furnish  proof  of  the  disposal  of  ornaments 
of  considerable  value 

It  is  unnecessary  to  consider  the  vague 
evidence  regarding  the  amount  of  ex- 
penses incurred  by  her.  When  she  was 
living  with  Vinayak  and  Vinayak  was  a 
party  to  the  various  suits,  it  is  clearly 


possible  that  most  of  these  expenses  were- 
met  by  Vinayakrao.  She  has  not  proved 
the  sale  of  a  single  ornament,  and  the- 
inference  that  she  is  in  possession  of  the* 
bulk  of  the  jewellery  is  proper,  It  ia 
irrelevant  that  the  trial  Judge  held  that 
the  prosecution  for  contempt  of  Court 
should  not  be  sanctioned  because  it  was- 
not  clear  that  she  was  in  possession  of 
this  property  at  the  time  she  was  ordered1 
to  hand  it  over  to  the  receiver  ;  this  was 
not  a  finding  in  the  course  of  the  trial  of 
the  suit.  It  is  not  material  that  the  ap- 
plicant, after  representing  that  she  had 
no  property  when  she  was  directed  to. 
hand  it  over  to  the  receiver,  applied  for 
maintenance  allowance,  and  the  evidence 
of  witnesses  who  say  that  she  appeared 
to  have  no  property  is  useless.  I  there- 
fore hold  that  the  applicant  was  on  16th 
December  1928  in  possession  of  valuable- 
property  which  formed  the  subject  matter 
of  the  suit. 

I  have  next  to  consider  whether  fche 
applicant  was  on  18bh  December  1928  a 
''pauper,"  aa  defined  by  the  explanation' 
to  R.  1,  0  33,  Sch.  1,  Civil  P.  C.  This 
explanation  runs  : 

"A  person  is  a  'pauper'  whan  he  is  not  pos- 
sessed of  sufficient;  means  to  enable  him  to 
pay  tho  fee  proscribed  by  law  foi  the  plaint  in- 
such  suit,  or,  whero  no  such  fee  is  prescribed, 
when  he  is  not  entitled  to  property  worth 
Rs.  100  other  than  his  necessary  wearing  ap- 
parel and  the  subject  matter  of  the  suit." 

It  is  clear  that  the  decision  of  the 
question  whether  a  person  is  a  pauper  is 
to  be  governed  by  special  considerations 
when  no  fee  is  prescribed  by  law  for  the 
plaint.  Where  a  fee  is  prescribed,  the 
person  who  desires  to  file  the  suit  cannot 
be  held  to  be  a  pauper  if  he  possesses 
just  sufficient  means  to  pay  the  fee  :  he- 
need  not  possess  means  to  meet  demands 
for  process-fees,  diet-money  for  witnesses* 
and  similar  expenditure.  In  the  special 
case  where  no  fee  ig  prescribed  he  must 
be  considered  a  pauper  unless  he  is  enti- 
tled to  some  property  :  some  consider" 
ation  theu  is  shown  for  the  necessity  to- 
meet  expenses  necessary  for  the  conduct 
of  the  suit,  but  the  section  considers  it 
sufficient  that  he  should  be  entitled  to 
property  It  cannot  be  assumed  that  the 
framers  of  this  rule  thought  that  every 
one. who  is  entitled  to  property  was  pos- 
sessed of  means  to  the  value  of  that  pro- 
perty :  had  they  desired  to  lay  down 
that  the  person  must  be  possessed  of 
means,  presumably  they  would  have  re- 
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peated  the  words  uaed  in  the  beginning 
of  the  explanation.  As  the  condition  was 
that  ho  should  not  be  entitled  to  pro- 
perty, it  was  necessary  to  add  the  words 
that  this  property  should  be  other  than 
the  subject  matter  of  the  suit.  Clearly 
it  would  be  unfair  to  lay  down  that  a 
person  oould  not  sue  as  a  pauper  because 
he  has  a  just  claim  to  the  property  for 
possession  of  which  he  desires  to  sue. 

lit  seems  obvious  that  it  was  not  in- 
tended to  qualify  the  words  "possessed 
of  sufficient  means"  by  the  words  "other 
than  the  subject  matter  of  the  suit"  : 
this  was  held  in  Rrishnaba.%  v.  Mano- 
har  (l).  There  is  no  reason  whatever  to 
think  that  because  the  subject  matter  of 
the  suit  must  be  excluded  from  property 
to  which  the  party  is  entitled,  it  should 
be  excluded  from  the  means  of  which  the 
party  is  possessed.  O.  3d,  Sob.  1,  Civil 
F.  C  ,  refers  primarily  to  suits  and  it  is 
ordinarily  the  case  that  the  subject  mat- 
ter of  the  suit  is  out  of  the  plaintiff's 
reach,  but  when  the  applicant  for  leave 
is  a  defendant-appellant,  the  case  is 
different.  The  applicant  has  control  over 
the  jewellery  and  gold,  of  which  she  is 
in  possession.  I  hold  then  that  the  ap- 
plicant was  not  a  pauper  on  18th  Decem- 
ber 1928.  The  application  is  rejected. 
The  application  has  not  been  made  in 
good  faith  ;  I  reject  the  memorandum  of 
a£peal.  Counsel's  fee  Rs.  60. 

P.N  /R.K.  Application  rejected. 

(1)  [1906J  30  Bom.  593=8  Bom.  L.R.  GlT. 
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JACKSON  AND  SUBHEDAB,  A.  J.  Cs. 

Parashram — Defendant  1 — Appellant, 
v- 

Shriram  and  others  —  Plaintiffs  and 
Defendants  2  to  4 — Respondents. 

First  Appeal  No.  20-B  of  1927,  De- 
cided on  19th  July  1929,  from  decree 
of  1st  Addl.  Dist.  Judge,  Akola,  DA 21st 
February  1927,  in  Civil  Suit  No.  12 
of  1926. 

#  (a)  Hindu  Law— Adoption— Full  owner 
of  property  by  will  bequeathing  it  lo  his 
wife  N  for  life  and  after  her  to  hii  widowed 
daughter-in-law  K  absolutely— Will  giving 
per  mil  lion  to  either  widow  to  adopt  — 
Widow  N  entering  into  contract  relating  to 
property  and  K  bringing  luit  for  ill  specific 
performance— Adoption  made  after  estate 
had  be  come  vested  in  two  widows— Suchsub- 
•equent  adoption  cannot  oust  Not  her  life 

1929  N/41  &  42 


interest  nor  can  it  after  N's  death  prevent 
vesting  of  abolulo  estate  in  K  and  N  can 
enter  into  such  contract  and  K  can  maintain 
suit  for  specific  performance  —  Specific 
Relief  Act.  S.  25. 

Where  the  adoption  is  made  bj  a  will  by 
one  who  has  full  power  over  his  property 
under  which  a  portion  of  that  property  ia 
carried  away,  subsequent  adoption  made  by 
a  widow  in  virtue  of  a  power  to  adopt  cannot 
affect  the  portion  disposed  of-  [P  333  0  1] 

A  person  who  was  lull  owner  of  the  pro- 
perty executed  a  will  bequeathing  his  entire 
estate  to  his  wife  N  for  life  and  alter  her  to 
his  widowed  daughter-in-law  K  absolutely. 
The  will  also  gave  permission  to  either  widow 
to  adopt  a  son  and  enjoined  upon  them  to 
take  an  agreement  from  tbe  natural  father 
postponing  the  rights  of  the  adopted  sou  till 
the  demise  of  the  widows.  Widow  N  entered 
into  a  contract  relating  to  property  but  died 
in  a  short  time.  Subsequently  K  brought 
a  suit  for  specific  performance  of  the  con- 
tract. The  adoption  was  made  by  K  accord- 
ing to  the  directions  in  the  will  and  afUr 
the  estate  had  become  vested  in  the  two 
widows  as  devisees  under  the  will  of  the  fall 
owner. 

Held  :  that  the  adoption  could  not  oust  N 
of  her  life-interest  nor  could  it  after  the 
death  of  N  prevent  the  vesting  of  an  absolute 
estate  under  the  terms  of  the  will  for  tha 
simple  reason  that  the  bequests  bad  taken 
effect  already  long  before  tbe  adoption,  that 
A'  oould  enter  into  tbe  contract  and  that  N 
oould  maintain  tho  suit  for  specific  perfor- 
mance :  A.  I.  K.  1927  P.C.  139,  Bel.  on. 

[P  324  0  1} 

(b)  Contract  Act,  S.  63— Scope. 

An  agreement  was  arrived  at  between  part- 
ners in  a  firm  that  partnership  be  dissolved 
and  K  one  of  tbe  partners  should  purchase- 
the  concern  and  after  payment  of  partnership 
debts  out  of  tho  consideration  distribute  the 
balance  between  several  partners  according 
to  their  shares.  A  notice  was  sent  by  a  pro- 
misee calling  upon  K  to  get  the  sale-deed 
executed  by  paying  agreed  amount  and  say- 
ing further  that  if  he  did  not  do  that  under- 
standing that  he  was  not  willing  to  abide  by 
settlement  and  considering  it  to  be  cancel- 
led, a  claim  would  be  brought  against  him 
for  rendition  of  accounts, 

Held  :  that  tbe  notice  did  not  put  an  end 
to  the  contract  L*  324  0  Sj 

M .  V.  Joshi  and  B.  K.  Manohar — for 
Appellant. 

M-  B.  Niyogi  —  for  Respondents  1 
and  2. 

Judgment.— The  facts  leading  to  this 
first  appeal  are  briefly  these.  In  the 
year  1904  a  partnership  was  formed  bet- 
ween the  parties  to  start  a  factory  at 
mouza  Hiwarkhed  in  the  Akola  district 
known  as  "Narayandas  Parashram  Gin- 
ning factory".  The  several  partners  had 
vaiying  shares  in  this  concern,  th& 
plaintiffs  having  Rs.  09-3  and  the  de- 
fendants Rs  0-6-9.  It  is  admitted  that 
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plaintiff  1  had  authority  for  plain- 
tiff %  tq  aot  for  him  in  bhis  partnership 
oouoern  while  defendant  1  had  similar 
authority  from  the  other  two  defendants. 
The  case  for  the  plaintiffs  was  that  on 
4th~Ootober  1923  an  agreement  was  ar- 
rived at  between  the  firm  of  plaintiff  1 
which  was  then  represented  by  one 
Sonabai  as  owner  thereof  and  defen- 
dant 1,  that  the  partnership  be  dissolved, 
that  defendant  1  should  purchase  the 
concern  for  Bs.  41,000  and  after  pay- 
ment  of  partnership  debts  out  of  the 
consideration  distribute  the  balanoe  bet- 
weep  the  several  partners  according  to 
their  shares.  As  defendant  1  failed  to 
carry  out  this  contract  the  present  suit 
waja  brought  by  the  plaintiffs  ti  have  the 
agreement  specifically  enforced  or  in  the 
etlteraative  for  a  decree  for  dissolution 
of  partnership  and  for  recovery  of  the 
amount  of  assets  due  to  them. 

Defendant  1  alone  contested  the  claim, 
the  other  defendants  remained  ex  parto- 
Defendant  L  admitted  the  contract  of 
sale  but  alleged  that  a?  he  was  doubtful 
of  the  capacity  of  Sonabai — who  was  a 
Hindu  widow  with  limitei  powers — to 
enter  into  the  bargain  he  had  asked  for 
and  secured  a  guarantee  from  one  Bal- 
kisandas,  the  uncle  in-law  of  the  lady, 
to  stand  surety  for  the  bargain-  It  was 
stated  that  on  the  strength  of  this  as- 
surance of  suretyship  the  defendant  made 
the  agreement  on  1st  November  1923 
and  had  even  gone  to  the  length  of  pur- 
chasing the  necessary  stamps  for  con- 
veyance- The  defendant,  however,  al- 
leged that  BaJkisandas  later  on  refused 
to  stand  surety  and  plaintiff  1  served 
him  (defendant  1)  with  a  notice  dated 
17th  June  1924  whereby  she  cancelled 
the  contract  to  which  defendant  1  agreed 
The  right  of  Hirabai  to  represent  the  firm 
of  plaintiff  1  in  this  suit  w*s  challenged 
on  the  ground  that  she  had  adopted  a 
son  who  alone  could  have  a  right  of  suit 
The  alternative  claim  for  dissolution  and 
rendition  of  accounts  was  not  resisted 
but  it  was  alleged  that  the  account?  were 
made  up  till  3rd  November  1923.  In 
reply  the  plaintiffs  asserted  that  Fatte- 
lal,  who  was  the  original  owner  of  the 
firm  of  pUintiff  1,  had  by  his  will  made 
the  two  widows  successively  owners  of 
the  firta  and  that  the  natural  father  of 
thehov  adopted  by  Hirabai  having  given 
.an  agreement  in  her  favour  constituting 
her  the  '  owner  of  the  property  for  her 


lifetime,  she  alone  and  not  the  adoptad 
son  had  the  right  to  institute  the  pre- 
sent suit. 

A  fair  idea  of  the  further  pleadings 
of  the  parties  would  be  gathered  from 
the  following  issues  which  were  settled 
for  trial  : 

11  1.  Whether  FatteJal  executed  the  alleged 
\vill  dated  13th  November  1916  ? 

2.  Are  the    conditions  and    directions  in  the 
said  will  valid  in    law    and    do    they    confer 
bible  on  the  plaintiff  bo  bring  this  suit  ? 

3.  Whether    the    contract  of  sale  was    ter- 
minated by  bho  notice  dabed  24th   Jane  1924  7 
What  is  the  effect  of  the  notice  ? 

4.  Whether  Bjhlkisand*s  had  agreed  to  stand 
aa  guarantee    for  the  aale    transaction     as  al- 
leged by  the  defendant  ?  Waa  it  on  such  assu- 
ranoa  of  LUlkisandaa  that  defendant  1  agreed 
to  have  sale    dood    as    alleged    by    defendant 
1?     Did  Balkiaandas  refuse    to   stand  guaran- 
tee aa  alleged  by    defendant  1? 

5.  Should    a    decree    for    specific    perform- 
ance of    the    contract    of   sale   under   the  cir- 
aumatanaea  of  the  case  be  passed? 

G.  If  not,  whether  the  accounts  were  set- 
tled upto  3rd  November  1929  aa  alleged  by 
defendant  1  except  in  respect  of  points  noted 
in  the  document  data  1  4ia  November  1923? 

7.  Since    which    date  defendant  1  is  liable 
f-o  render  account? 

8.  Has  the  plaintiff  paid   any   unnecessary 
court-foes?     If  so,    is    the   partnership  estate 
liable  for  the  same? 

9.  Is  plaintiff  1   entitled   to   maintain   the 
suit  apart  from    the    will?     Did    the    adopted 
son  Puruahottamdaa  execute   the    deed  dated 
15th  May    1924   through    hia    natural  father? 
Are  the  conditions    therein  valid    and    enfor- 
cible? 

10.  Did   Sonabai    possess    power    to   enter 
into  the  alleged    contract    and   can   plamtifl 
1  sue   upon  tnat?" 

The  learned  Additional  District  Judge 
who  tried  the  case,  in  aa  elaborate  judg- 
ment, decided  the  several  issues  in  plain- 
tiffs' favour  and  decreed  the  claim  for 
specific  performance  of  the  agreement. 
Defendant  L  alone  has  filed  the  pre- 
sent appeal. 

The  main  argument  advanced  by  Sir 
Moropint  Joshi,  bhe  learned  advocate 
for  the  appellant,  was  that  Hirabai  had 
no  right  to  institute  the  present  suit 
because  she  had  already  adopted  one 
Puruahottamdaa  on  15th  May  1924  who 
alone  from  that  date  could  and  did  re- 
present the  film  "ol  plaintiff  1  on 
behalf  of  which  the  contract  which  is 
sought  to  be  specifically  enforced  by  the 
present  suit  was  entered  into  by  Sona- 
bai on  4th  November  1923.  It  was  con- 
tended that  in  spite  of  the  directions  to 
the  contrary  contained  in  the  will  (Ex. 
P-3)  of  the  last  male  owner  of  the  firm, 
viz.  Fattelal,  and  notwithstanding  the 
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Agreement    (Ex  P-4)  given   by   the  na- 
tural father  of  Purushottamdas,  the  ves- 
ting of   the  eatate   in  the  adopted   son 
could  not  be   postponed   under   the   law 
and  reliance  was  placed   upon  Krishna- 
murthi  Ayyar  v.  Kriahnamurthi   Ayyar 
(l)  in    support   of   this   contention.     In 
the  Privy  Council   case  relied  on  by  the 
appellant's   counsel  a   Hindu  full  owner 
had  executed  a  will  whereby  he  disposed 
rff  his  estate  to  certain  specified  persons 
including  his   own    prospective   adopted 
son      Before   the   adoption  he  even  took 
the  precaution   of    taking  a  formal  agree- 
ment     from      the      natural      father     of 
the    adopted    boy     consenting    to    the 
several  testamentary  dispositions.     After 
the    deith    of    the     testator   in   a   suit 
brought  by  certain  legatees    agiinst    the 
adopted  son  to  recover   possession  of  the 
properties  bequeathed  to  them,  the  latter 
•challenged  the  validity  of    the   will    and 
it  was  hold  that  the  will  on  the  strength 
of  which  the  legacies    were    claimed  was 
invalid  because  long  before   it  came  into 
operation   on    the  death   of  the  testator 
the   properties    disposed   of   by    it    had 
already    become    jointly   vested   in   the 
adopted  son  and  could  not    be   effectualy 
disposed   of    by  the    will    of    the   father 
who  was  merely  a  coparcener   with    the 
adopted   son   incapable  under  the  Hindu 
law  of    making  a  will    in    respect  of   the 
coparcenary   property   even   though  the 
consent  of  the   natural   guardian   of   the 
adopted  boy  was  secured   to   such   testa- 
imentary  dispositions    before    the    actual 
adoption.     The  true  principle  governing 
the  case  was  laid  down  byitheir  Lordships 
of   the   Privy   Council    in  the  following 

words  appearing  at  p.  5^6  of  the  report: 
11  Whan  a  disposition  is  made  later  vivos 
by  oue  who  has  full  power  over  property 
under  which  a  portion  of  that  property  IB 
carried  away,  it  is  clear  that  no  rights  of  a 
son  who  ia  subsequently  adopted  can  aflaot 
that  portion  which  la  disposed  of.  The  a  a  mo 
ia  true  when  the  disposition  ia  by  will  and 
the  adoption  is  aubsaquently  made  by  a 
widow  who  ban  been  given  power  to  adopt. 
For  the  will  speaks  aa  at  the  death  of  the 
testator,  and  the  property  is  carried  away 
before  the  adoption  takes  place,  It  is  also 
obvious  that  the  consent  or  non-consent  of 
the  natural  father  cannot  in  such  oaaea  affect 
the  queation.  Bat  it  is  quite  different  when 
the  adoption  ia  antecedent  to  the  date  at 
which  the  disposition  is  meant  to  take  efleot. 
The  rights  which  flow  from  adoption  are  im- 
mediate, and  the  disposition,  if  given  effect 
to,  la  inconsistent  with  these  rights  and  can- 
not of  itself  vi  proprla  affect  them.11 
(1)  A.  I.  ft.  1927PT O7"l89; 


Applying  the   principle  enunciated  in 
the   above   quotation  to  the  faots  of  the 
present  case  it  is  perfectly   obvious  that 
instead  of   supporting    the  case   of    the 
appellant  it  directly   goes  to  support  the 
case  of  the  contending    respondents.     It 
is  admitted  that  Fattelal    was   the  sole 
owner    of    the    firm   of     plaintiff  1   on 
13th  November  1916  when   he   executed 
his  will     (Ex    P-3J  whereby   he  bequea- 
thed   his    entire    estate,    comprising  the 
share   he   owned    in  the   partnership  of 
11  Narayandas   Parashram    Ginning  fac- 
tory," to  his  wife    Sonabai    for   life  and 
after  her  to    his  daughter-in-law,   Hira- 
bai—the  widow  of   his   predeceased  son 
Labhchand — absolutely      The   will   also 
gave  permission  to  either  widow  to  take 
a  son  in  adoption,  in    case    the    tosbator 
himself  did  not    adopt    any    in   his  life- 
time, and  in  order  that  the   son  so  adop- 
ted  may    nofc  enjoy  the  estate  till  after 
the  demise  of    the   two    widows,    it  en- 
joined  upon  them  to    take,    before   adop- 
tion,  an   agreement    to    that  effect  from 
the  natural  father  of  the  boy  selected  for 
being  adopted.     It  is  also  admitted  that 
Fabbelal  died  on  24th  May   1917  without 
himself  making   any  adoption  and    it    is 
nob  and  could  not  be   denied  that  as    the 
sole  owner  he  was   under    the   law  fully 
competent  to  make    whatsoever  disposi- 
tion he  liked  of  big    estate       The    adop- 
tion of  Puruahottarndas  by   Hirabai  Was 
admittedly  made    some  seven  years  after 
the  death  of   Fattelal  and  long  after   the 
estate    had    become    vested    in    the    two 
widows  as  devisees  under  the  will  of  the 
full  owner.     In  other  words  in  the  langu- 
age  of    their    Lordships    of    the   Privy 
Council  the  property  was    "carried  away 
before  the  adoption"  of   Purushobtamdas 
took  place      Under    these   circumstances 
neither  the  directions  in  the  will  (Ex.  P. 
5)  nor    the   agreement   (Ex.    P-lJ   which 
WAS  evidently  taken  in  virtue  of  the  said 
directions,  can,  on  the   principle  already 
enunciated,    affect    the     question   of  ,the 
validity  of  the  will  of  Fattelal    whereby 
Sonabai  and    Hirabai    succeeded    to   the 
estate. 

It  was  then  in  her  capacity  as  the 
holder  of  a  life  estate  by  virtue  of  the 
will  of  her  husband,  and  not  as  his  natu- 
ral heir  under  the  Hindu  Law,, that 
Sonabai  succeeded  to  the  firm  of  plain* 
tiff  1  and  it  was  in  this  capacity 
that  she  must  be  deemed  to  have  entered 
into  the  agreement  with  defendant  I  op 
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4th  November  1923  which  is  sought  to  be 
specifically  enforced  by  the  present;  suit. 
[By  his  adoption  on  15bh  April  1924  Pnru- 
shottamdas  could  not  therefore  oust 
Sonabai  of  her  life  interest  in  the  firm  of 
plaintiff  1  nor  could  he,  after  the  death 
of  Sonabai  on  8th  October  1924,  prevent 
the  vesting  of  an  absolute  estate  in  Hira- 
bai  under  the  terms  of  the  will  of  Fatte- 
lal  for  the  simple  reason  that  the  be- 
quests had  taken  effect  already  long  be- 
fore his  adoption.  We  have  therefore  no 
hesitation  in  holding,  though  for  reasons 
somewhat  different  from  those  given  by 
the  lower  Court,  that  Hirabai  alone  is 
the  sole  representative  of  the  firm  of 
plaintiff  1  after  the  death  of  Sonabai  and 
as  such  entitled  to  maintain  the  present 
suit.  The  above  finding  also  disposes  of 
the  other  contention  advanced  on  behalf 
of  the  appellant  that  under  S.  25,  Specific 
Belief  Act,  Hirabai  could  not  maintain 
the  suit  for  specific  performance  of  the 
contract  because  she  could  not  convey  a 
valid  title  bo  defendant  1. 

It  was  next  argued  that  under  the 
notice  (Ex.  D-5)  dated  17th  June  1924, 
plaintiff  1  having  unequivoo&bly  rescin- 
ded the  contract  she  was  incompetent  to 
maintain  the  present  suit  to  enforce  it 
although  the  appellant  may  not  have 
been  able  to  prove  that  he  communicated 
his  assent  to  the  cancellation  as  alleged  by 
him.  The  learnei  coansel  for  the  appel- 
lant went  so  far  as  to  assert  tbat  the 
assent  of  the  defendant  for  rescission  of 
tbe  contract  was  unnecessary  and  this 
contention  appears  to  be  warranted  by 
tbe  language  of  S  63,  Contract  Act  which 
provides  that 

"every  promisee  may  dispense  with  or  remit 
wholly  or  in  part  the  performance  of  the  pro- 
mise made  bo  him." 

The  only  question  for  decision  there- 
fore is  if  the  terms  of  the  notice  (Ex.  D-5 
favour  the  interpretation  sought  to  be 
put  upon  them  by  the  appellant's  coun- 
sel and  come  within  the  purview  of 
S.  63,  Contract  Act.  The  last  portion  of 
the  notice  .(Ex.  D-5)  which  requires  cor- 
rect interpretation  is  translated  as  under; 
"My  client  having  purchased  a  stamp  paper 
for  the  s*le  deed  is  ready  to  execute  the  pro- 
per sile  dted  but  you  are  evading  to  get  the 
sale  deed  executed  after  paying  the  amount. 
You  are  therefore  asked  to  get  the  sale  deed 
executed  by  immediately  paying  the  agreed 
nmonnt  together  with  its  interest  up  to  this 
date.  If  you  do  not  do  this,  understanding 
that  you  are  not  agreeable  to  abide  by  the 
settlement  of  4th  November  19J23  and  consi- 


dering it 

brought  against  you  for   rendition  of  aaaounts 

from  the  commencement  of  the  factory    etc." 

The  matter   relating  to    the   construc- 
tion and  effect   of  this  notice  was  embo- 
died In  issue  3  and  is  dealt    with  by    the 
lower  Court  in  para.   6  of   its    judgment. 
The  learned   Additional   District  Judge- 
holds  that  the  notice  did  not  put  an  end 
to  the  agreement  of    sale  but  on  the  con- 
trary reserved  to  the   plaintiff  tbe    right 
to  enforce  it  by  a    suit.     The  conduct   of 
defendant  1  after  receipt  of  tbe  notice  it- 
self shows  that  he  did  not  take  the  notice 
io  the  light    of   the   cancellation    of    the 
contract  for  otherwise  he  would  not  have 
approached  Mr.   Athlay   the   pleader  for 
the  plaintiff    (P.  W,  7)  for  settlement   of 
the  dispute  and    got  the  draft  of  convey- 
ance (Ex-  P- 8)   prepared  by  Mr.   Athlay 
in    consultation   with   his  own  pleader 
Mr.  Bapat  on  or    about  2nd    July    1924. 
The  language  of  the   notice  also  does  not 
warrant  the  construction   that  it  unequi- 
vooably  cancelled  the  contract.     For  the 
reasons  given  above  we   uphold  the  deci- 
sion of  the  lower  Court  on  this  point  and 
hold  that  the  notice  in    question  did  not 
put  an  end   to    the   contract   and  that  it 
does  not  in  any  way  debar  the    plaintiffs 
from  enforcing  the   contract;   specifically 
It  was  conceded,  in  reply,  by  the  learned 
counsel  for  the  appellant  that  since  there 
is  no   allegation    that  plaintiff  I    was   a 
party  to  the  alleged  arrangement  between 
defendant  1  and   Balkisandas,  tbe  plea  of 
suretyship  advanced    by  defendant  1  was 
absolutely  out  of  place  in  the  present  suit 
which  would  not  be  affected  in    any  way 
even  if  it  be  held  proved  that  Balkishan- 
das  backed  out  of  his    promise   to   stand 
surety,    It  is    therefore   unnecessary   to- 
decide  if  as  a  matter  of  fact   Balkisandas 
agreed  to  stand  as  surety  and  subsequent- 
ly declined  to  do  so. 

The  last  argument    of  the  counsel   for 
the  appellant  ohallanged  the  principle  of 
accounting  adopted   by  the  lower  Court, 
which    did   not   first   deduct   the   debts 
amounting  to  Bs.    13,050  out  of  the  con- 
sideration of  Bs     41,000  payable  to  the' 
plaintiffs  and  defendants  by  the  partner- 
ship before  ascertaining  the  amount  due 
to  the  plaintiffs   under  the  terms  of   the 
agreement.    This  method  of   accounting 
was  conceded    by  the  'advocate  for  the- 
respondents   to   be  wrong.    According   to* 
the  agreement  (Ex.  P-l)  all  the  debts  due* 
from  the  partnership  ought-  to   be  first. 
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deducted  out  of  the  consideration  for  sale 
and  the  balance  in  hand  should  then  be 
distributed  among  the  several  partners 
according  to  their  shares.  On  this  prin- 
ciple of  accounting  the  plaintiffs'  share 
in  the  next  balance  after  paying  all  the 
partnership  debtn  will  come  to  Rs. 
24,989-12-9  and  the  lower  Court's  de- 
cree will  therefore  be  modified  by  sub- 
stjybuting  this  figure  for  Rs.  27,045-5-3  as 
'payable  by  the  defendants  to  the  plain- 
tiffs with  interest  at  0-7-9  per  cent 
mensem  thereon  from  4th  November  1923 
to  21st  February  1927  which  comes  to 
Rs,  4,785-15-0.  Interest  after  that  date 
till  satisfaction  will  run  at  the  rate  of 
0-8-0  per  cent  per  mensem  as  already 
ordered  by  this  Court  on  22nd  September 
1927  by  agreement  of  parties. 

In  the  light  of  the  original  agreement 
'(Ex.  P-l)  and  the  further  agreement  arri- 
ved at  between  the  parties  in  this  Court 
on  22nd  September  1927  we  do  not  see 
our  way  to  raise  the  rate  of  interest  as 
•claimed  by  the  plaintiffs- respondents  in 
'their  cross-objection  which  is  dismissed 
with  costs.  As  the  appeal  has  succeeded 
on  a  minor  point  conceded  by  the  con- 
tending respondents,  all  the  costs  of  the 
appeal  must  be  paid  by  the  appellant. 
Costs  in  the  lower  Court  will  be  paid  as 
.already  ordered  by  that  Court* 

P.N./B.K-  Decree  modified. 
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'STAPLES  AND  SUBHEDAB,  A.  J.  OS. 

•Kisandas — Accused — Appellant. 

v. 
Emperor — Opposite  Party. 

Criminal  Appeal  No.  81  of  1929,  Deci- 
ded on  29th  June  1929. 

(a)  Criminal  Trial— Discrepancies  in  pro- 
secution evidence  on  matters  of  detail— -Evi- 
dence consistent  in  ihe  main — Absence  of 
-evidence  in  rebuttal  —  Prosecution  story 
-held  supported  by  evidence  on  record. 

Discrepancies  were  found  on  matters  of 
detail  in  the  evidence  tendered  by  witnesses 
for  the  prosecution,  the  evidence  iu  bhe  main 
being  consistent.  No  evidence  in  rebuttal  was 
tendered  and  it  was  contended  that  the  pro- 
secution story  was  unaupportable. 

Held  :  that  it  was  more  natural  than  other- 
wise that  inch  discrepancies  should  occur  on 
account  of  the  suddenness  of  the  quarrel  and 
the  extremely  short  duration  of  the  actual 
assault  and  that  the  evidence  supported  the 
prosecution  story.  [P  337  0  1] 

*  (b)  Penal  Code,  S.  1  U-Convlcllon  for 
abetment  Is  Illegal  without  definite  charge. 

In  the  absence  of  a  definite  charge  of  abet- 
ment being  framed  against  an  aoouied  which 
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he  had  no  opportunity  to  meet,  his  conviction 
for  abetment  of  murder  under  S.  302  read  with 
8.  114,  Penal  Code,  IB  wholly  illegal. 

[P  328  0  3] 

(c)  Penal  Code  S.  302—  Assailant  striking 
fatal  blow  not  ascertainable— All  assailante 
can  be  held  guilty  of  murder, 

Where  it  cannot  be  found  who  nmong  the 
assailants  struck  the  blow  which  proved  to 
be  fatal  all  the  assailants  can  be  held  guilcy 
of  murder:  35  All.  320,  Foil.  [P  327  C  1?  21 

J.  Sen  and  Shaligram  Tnvedi — for 
Appellant. 

<7-  P.  Dick— for  the  Crown. 

Judgment. — On  the  afternoon  of  Sun- 
day 31st  March  this  year  one  Maru 
Kirar  died  at  raouza,  Mathni  in  the 
Sohagpur  Tahsil,  Hoshangabad  Dis- 
trict, as  a  result  of  an  assault  made 
upon  him  by  some  village  people  with 
lathis.  Eight  wounds  were  found  on  the 
body  of  the  deceased,  seven  of  which  were 
contusions  not  amounting  to  grievous 
hurt  but  the  one  on  the  head  as  described 
in  the  post-mortem  report  (Ex.  P-9)  frac- 
tured the  skull  and  lacerated  the  brain 
and  in  the  opinion  of  the  Medical  Officer 
(Ex.  F-ll)  caused  death. 

The  first  information  report  (Ex.  P-l) 
was  made  by  Suka  (P.  W.  14),  the  son  of 
the  deceased,  at  Piparia  station  house  at 
9  p.  m.  on  the  same  day,  and  implicated 
the  following  seven  persons  by  name  as 
the  assailants  responsible  for  the  crime 
and  the  informant  also  gave  the  names 
of  certain  persons  who  witnessed  the 
assault  :  (l)  Kisandas  Kirar,  (2)  Rajaram 
Kirar,  (3)  Nathuram  Kirar,  (4)  Tundn 
Kirar,  (5)  Dhanna  •  Kirar,  (6)  Ooielal 
Kirar  and  (7)  Dalpat  Kirar. 

An  investigation  followed  and  all  the 
aforesaid  seven  persons  were  ohallaned 
before  Mr.  Shrivastava,  Magistrate,  1st 
Class,  Hoshangabad,  who,  however,  dis- 
charged the  last  three  and  committed  the 
first  four  to  take  their  trial  before  the 
Court  of  Session  at  Hoshangabad  under 
S.  302,  I.P.  C.,  for  the  murder  of  bhe 
deceased  Maru  Kirar. 

The  trial  was  held  by  Mr.  Amardekar, 
Additional  Sessions  Judge,  who  convicted 
Kisandas  alone  under  S.  302  read  with 
S.  114,  I.  P.  C.,  for  abetment  of  the  mur- 
der of  Maru  and  sentenced  him  to  death. 
The  other  three  accused  Rajaram,  Nathu- 
ram and  Tunda  were  found  guilty  under 
B.  323,  I.  P.  C.,  only  and  each  of  them 
was  sentenced  to  one  year's  rigorous  im- 
prisonment. 

Against  their  convictions  all  the  afore- 
said oonviats  have  preferred  separate 
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appeals  to  this  Court  which  are  regis- 
tered here  as  Criminal  Appeals  Nos.  81 
to  84  of  1929  and  since  they  were  con- 
nected and  heard  together  this  judgment 
will  govern  the  disposal  of  all  of  them. 

The  story  for   the   proseoution  is  a  bit 
complicated  and  not  quite  easy  to  follow. 
In  the  early  part  of  the  afternoon  of  Sun- 
day the  dlsb  March   last,  a  quarrel    took 
place    between    two    women   Mt.   Daiya 
(P.  W.  11)  and  Mt.  Gajaria   (P.  W.  2)  on 
account  of  a  son  of  the  latter  taking  some 
khaderas    (stalks   of   tuar   plants)   from 
the  fencing  of  the   former      The   women 
as  usual  ran  at  eaah  others'    throats    but 
the  deceased  Maru  intervened  and    sepa- 
rated the  combatants,  and  peace  was  res- 
tored.   Soon  after  Dhanna  Sonai  (P.W   4) 
the  husband  of  Mt  Gajaria  returned  home 
and  found  two   persons   Ghirisa  and  his 
namesake    Dhanna    Kirar    at   his    door 
threatening  his  wife  and   Dhanna  Kirar 
gave   the   Sonar  a  blow    with    his   lathi 
which    injured     his    finger    (Ex.    P-8). 
Dharamdas   (P   W,  12)   then    intervened 
and  peace  was  again  restored.     About  24 
minutes  after  this    incident   was   closed 
the  appellant    Kisandas    came   upon    the 
scene  and  enquired  of    the    Sonar   as   to 
who  his  supporters  were  and  on   getting 
a  reply  in  the  negative  he  at  once  began 
to   abuse   the   Sonar    and    the  deceased 
Maru,  who  was  then  at   his   own   house. 
There  were  then  free   exchange  of  abuses 
between  the  deceased  and    the   appellant 
Eisandas  and  the  latter  is   said   to   have 
asked  Dhanna   Kirar  to   give   five    shoe- 
blows  to  the  Sonar  (P   W.  4)   and   asked 
his  grazier  Kolha  to    fetch  the  other  ap- 
pellants  and   when   they   arrived    they 
went  over  to  the  house  of  the   deceased, 
where  the  appellant  Kisandas  pulled  him 
out  of  the  osari    where   he   was   sitting 
into  the  angan    and   all    the   appellants 
gave  him  lathi  blows,    The  deceased  then 
ran  up  to  a  munga  tree   followed  by    the 
appellants  and  was  also  beaten  there  and 
when  he  again  went  towards  a  pipal  tree 
all  the  appellants  again  followed  him  and 
again  gave   him    blows    with   the  result 
that  the  deceased  then  fell  down   sense- 
less,  but   died    on    route  to    the   police 
house. 

Upon  a  consideration  of  the  evidence 
recorded  by  him  the  Additional  Sessions 
Judge  held  : 

"(ft)  that  all  the  appellants  gave  the  lathi 
blows  to  the  deceased  Mara  but  that  it  could 
not  be  proved  who  among  the  ajaailants  gave 


the  blow  on  the  head  of  the  deceased*: 
which  lacerated  the  brain  and  caused  his- 
death  ;  (b)  that  there  wag  no  conspiracy  bet- 
ween the  appellants  to  kill  Maru  ;  and  (o)- 
that  excepting  appellant  1  none  of  the 
other  appellants  had  any  intention  of  causing 
the  death  of  Maru," 

As  a  result  of  the  aforesaid  findings 
the  learned  Additional  Sessions  Judge 
found  the  first  appellant  guilty  of  murder 
or  abetting  the  murder  of  Maru  and  the 
others  of  causing  Maru  simple  hurt  only 
and  passed  the  sentence  of  death  on  the 
former  and  one  year's  rigorous  imprison- 
ment each  on  the  latter 

Mr.  J.  Sen  who  represented  all  the  ap- 
pellants  in  this  Court  addressed  a  very 
long  and  learned  argument  at  the  Bar 
challenging  the  correctness  both  of  cer- 
tain findings  of  fact  arrived  at  by  the 
Additional  Sessions  Judge  and  of  the  ap- 
plicability cf  the  law  by  him  to  the 
facts  so  found. 

Before  proceeding  to  examine  the 
points  of  law  involved  in  the  case  ifc  IB 
necessary  in  the  first  instance  to  dispose 
of  the  contentions  raised  in  the  first  five 
and  10th  and  llth  grounds  of  appeal  to 
the  effect  that  the  complicity  of  the 
appellants  in  the  assault  upon  Maru  has 
not  been  established.  It  was  argued 
that  since  the  whole  lot  of  the  proseou- 
tion witnesses  who  are  alleged  to  have, 
witnessed  the  assault  were  hostile  and 
inimical  to  the  appellants,  and  because 
they  were  discrepant  on  matters  of 
detail  their  evidenca  was  untrustworthy 
and  should  be  rejected  It  was  also  con- 
tended that  since  in  the  first  informa- 
tion report  definite  persons  were  named 
as  eyewitnesses  but  who  were  not  exa- 
mined at  the  trial,  a  presumption  ad- 
verse to  the  prosecution  should  be 
drawn,  and  that  in  the  absence  of  dis- 
interested witnesses  having  come  for- 
ward to  support  the  prosecution  story  ifc 
should  be  held  that  none  of  the  appeU 
lants  was  really  responsible  for  the  as- 
sault which  undoubtedly  resulted  in  t he- 
death  of  Maru.  It  was  further  argued, 
as  suggested  in  the  written  statement  a 
of  the  appellants  filed  in  the  Sessions 
Court,  that  Maru  probably  met  his  death 
in  the  assault  made  upon  him  by  Gola 
Dhanna,  Jherisa,  Kishora  and  their 
relations. 

It  is  undoubtedly  well  established  bhat 
the  eye  witnesses  for  the  prosecution  are 
not;  disinterested  but  certainly  hostile  to 
the  appellants  bub  under  the  peculiar 
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circumstances  of  this  case,  this  fact  alone 
is  insufficient  to  discard  their  evidence 
as  unreliable.  There  are  undoubtedly 
two  factions  in  the  village  of  Mathni  and 
that  probably  accounts  for  the  absence 
of  any  but  the  persons  interested  in  the 
deceased  Mam  who  happened  to  witness 
the  assault  from  coming  forward  to  sup- 
port the  prosecution.  The  village  is  a 
fajrly  large  one  and  the  appellant  Kisan- 
daSp  who  is  the  mukaddam,  is  admittedly 
the  leader  of  one  party.  When  the  wit- 
nesses who  are  examined  for  the  prose- 
cution established  a  prima  facie  case 
against  the  appellants  it  should  not  in 
our  opinion  have  been  at  all  difficult  for 
the  defence  to  have  supported  their  own 
story  to  the  contrary  as  contained  in 
their  written  statement,  viz.,  that  Maru 
was  really  assaulted  by  Gola,  Dhanna 
and  others. 

The  abstract  principles  detached  from 
the  facts  found    in    the  particular   oases, 
as   laid    down  in    the   several    reported 
oases  cited  by  the  learned  pleader  for  the 
appellants   in  support    of  this    branch  of 
his    argument,    cannot,  in    our    opinion, 
apply  to  the  facts  of  the  present  case  and 
no  adverse    inference    should   be    drawn 
against    the   prosecution,    because    they 
did  not  examine  the  witnesses    named  in 
the  first  information  report.     They  were 
undoubtedly   examined    by     the     police 
in  the  course    of    the    investigation    but 
because    probably    out    of    fear    of    the 
appellants    or  partiality    to  them,    they 
professed    complete    ignorance    of      the 
affair,    they     were    naturally    not     ex- 
amined   at   the   trial.     As   to   the    dis- 
crepancies  on    matters  of   detail    in  'the 
evidence    of  the   prosecution    witnesses, 
we   agree  with   the   Additional   Sessions 
Judge  that  on  account  of  the   suddenness 
of  the  quarrel  and    the   extremely    short 
duration  of    the   actual   assault   it    was 
more  natural  than   otherwise   that    such 
discrepancies    should   occur  in   their  de- 
positions.    In  the  main  their   evidence 
is  consistent  and   in  the    absence  in   re- 
buttal it  supports  the  story  of    the  pro- 
secution  that    the   four   appellants  did 
take  part    in   the  assault   upon  the  de- 
ceased Maru  which  resulted  in  his  death. 
The  next  question  that   has  to  be  con- 
sidered is  what  offence   was  committed 
by    the    appellants  who  are  proved   to 
have    taken  part    in  the  assault.    The 
evidence  on  record  does  nob  prove  who 
ong  the  assailants    struck    (the    fatal 


blow,  but  the  victim  having  died  as  a 
result  of  this  assault  it  should  not  pro 
bably  have  been  difficult  for  the  learned 
Additional  Sessions  Judge  to  hold  the 
whole  lot  of  accused  before  him  guilty  of 
murder  under  the  principle  of  law  en- 
unciated in  the  case  of  Kanhai  v.  Em- 
peror (1),  instead  of  convicting  three  of 
them  for  simple  hurt  only  under  8.  323, 
I.  P  C. 

But  since  there  is  no  appeal  preferred 
by  the  Local  Government  against  the 
acquittal  of  these  three  appellants  of  the 
charge  of  murder  it  is  not  open  to  this 
Court  to  take  any  independent  view  of 
the  evidence  and  come  to  a  finding  con- 
trary to  the  one  arrived  at  by  the  Addi- 
tional Sessions  Jqdge  in  this  matter  : 
Kishan  Singh  v.  Emperor  (2).  The  find- 
ing that  these  three  accused  were  only 
guilty  of  an  offence  under  S.  323,  I.  F.  G  r 
must  therefore  stand  and  on  the  basis  of 
this  finding  and  on  the  finding  that 
Kisandas  did  not  give  the  fatal  blow  it 
is  clear  that  the  conviction  of  the  appel- 
lant Kisandas  for  the  murder  of  Maru  or* 
for  abetment  thereof  cannot  be  sus- 
tained. 

It  has  been  a  matter  of  considerable 
difficulty  to  understand  if  the  learned 
Additional  Sessions  Judge  convicted  the 
appellant  Kisandas  of  murder  under 
S.  302,  I.  F.  G.,  or  of  abetment  of  murder 
under  8.  302  read  with  S.  114,1.  P,  C. 
Para.  14  of  the  judgment  appealed  against 
which  deals  with  this  matter  is  really 
incapable  of  a  correct  interpretation  and 
the  learned  pleader  for  the  appellants 
very  rightly  characterized  it  as  full  ol 
faulty  reasoning,  illogical  conclusions 
and  confused  findings.  Tbe  matter  is 
not  even  made  clear  by  referring  to  the 
form  containing  the  finding  and  sentence 
which  follows  the  judgment,  because  it 
also  states  that  Kisandas: 

"is  guilty  of  the  offence  specified  in  the- 
charge,  namely,  that  he  committed  the.  offence 
of  murder  and  has  thereby  committed  an 
offence  punishable  under  S.  302  read  with  S. 
114.1.  P.O." 

It  may  be  noted  that  the  operative 
words  of  the  finding  arc  not  filled  in  the 
said  form  by  the  Judge  himself  but  appa- 
rently by  his  reader  though  the  form 
bears  the  signature  of  the  Judge. 

(1)  [1919]  35  All.  329=21  I.  0.  657=11  A.  L, 
J,  752. 

(2)  A.  I.  R.  1928  P.  G.  251=50  All.  722  =5» 

I.  A.  890  (P.O.). 
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Having  fouad  in  the  earlier  paragraph 
of  his  judgment  that  the  fatal  blow  was 
not  give  a  by  Kisandas,  that  there  was 
no  conspiracy  to  kill  Main, 
"that  oven  if  aa  stated  by  P.  W.  9  Kiaandas 
asked  his  followers  to  strike  it  iu  doubtful  if 
«B)oh  of  the  followers  did  intend  to  kill 
Mara,11 

the  learned  Judge  inconsistently  begins 
para.  14  of  the  judgment  by  stating  that 
'it  appears  that  he  did  wish  that  Maru 
should  be  killed,"  and  that  because 
Maru  ran  from  the  spot  near  the  osari 
to  save  his  life 

'"that  IB  to   say,  that    he    probably   perceived 
that  Kisandas  was    so    violently    excited    that 
he  with  the  help  of   others,   might    even  kill 
him," 
therefore: 

"Under  the  circumstances,  the  fatal  blow 
must  be  deemed  to  have  been  given  at  the 
instance  of  Kisandas." 

No  authority  has  been  cited  by  the 
learned  Judge  for  fastening  upon  Kisan- 
das a  constructive  liability  for  the  fatal 
blow  which  has  not  been  proved  to  have 
been  given  by  any  one  of  his  three  fol- 
lowers, viz  ,  the  other  appellants. 

But  the  matter  does  not  rest  here  for 
the  learned  Judge  goes  on  to  state  that 
the  fatal  blow: 

"was  given  in  his  presence  by  one  of  his 
followers  if  he  himself  did  not  give  it.  He 
who  gave  the  blow  with  a  heavy  stick  on  the 
head  which  fractured  the  skull  and  lacerated 
the  brain  must  be  deemed  to  have  intended  to 
cause  death.  Murder  was  thus  committed 
either  by  Kisandas  himself  or  by  one  of  the 
other  three  accused  in  consequence  of  the 
abetment  and  in  the  presence  of  the  abettor 
(Kiaandas).  Regard  being  had  to  the  provi- 
sion of  S,  114,  I.  P.  G.,  Kisandas  must  be 
deemed  to  have  murdered  Maru  if  he  himself 
did  not  kill  him.'1 

Further  on  the  learned  Judge  states 
that: 

"It  also  appears  that  the  situation  de- 
veloped somewhat  suddenly.  But  it  is  clear 
that  there  was  premeditation  and  that  he  who 
gave  the  fatal  blow  acted  in  a  cruel  and  un- 
usual manner.  I  find  accordingly  that  Kiaan- 
daa  either  actually  committed  murder  or  that 
he  must  be  deemed  to  have  committed  that 
offence." 

Inconsistency  and  confusion  of  ideas 
and  uncertainty  ia  arriving  at  a  definite 
conclusion  are  thus  patent  on  the  face  of 
para.  14  of  the  judgment  from  which  the 
above  quotations  are  taken.  When  on 
his  own  finding  none  of  the  other  three 
Appellants  had  any  intention  to  kill 
Maru  nor  did  any  of  them  actually  kill 
him  by  striking  the  fatal  blow,  it  was 
clearly  illogical  to  hold  Kisanda?  con- 
structively responsible  for  the  fatal  blow 


given  by  somebody  else  who  was  not  bis 
follower  and  on  the  further  finding  that 
Ki  sand  as  did  not  himself  give  the  blow, 
it  was  manifestly  wrong  to  have  con- 
victed him  of  murder  under  8.  302, 
I.  P.O. 

The  substantive  charge  of  murder 
having  failed  in  the  case  of  the  other 
three  appellants,  Kisandas  could  not  in 
law  be  convicted  of  murder  on  the  short 
ground  that  the  substantive  offence  itself 
is  nob  found  proved  in  the  case.  More-' 
over,  it  is  equally  clear  upon  the  autho- 
rities cited  by  the  learned  pleader  for 
the  appellants  that  in  the  absence  of  a 
definite  charge  of  abetment  being  framed 
again sb  Kisandas  which  he  had  no  op- 
portunity to  meet  his  conviction  for 
abetment  of  murder  under  S.  302  read 
with  a.  114,  I.  P.  C  ,  was  wholly  illegal: 
Beg.  v.  Chand  Nur  (3),  Empress  v.  Don- 
grid  (4),  Padmanabha  Panjikannaya  v, 
Emperor  (5),  Emperor  v  Baghya  Nagya 
(6),  Hulas  Chand  Baid  v  Emperor  (7), 
Emperor  v.  Mahabir  Prasad  (8)  and 
Kadira  v  Emperor,  A.  I.  B  1928  Cal. 
466. 

The  result  is  that  the  appeals  of  Raja- 
ram,  Nathuram  and  Tunda  are  dismissed 
and  that  of  Kisandas  partly  allowed  by 
setting  aside  his  conviction  for  murder 
or  for  abetment  of  murder  and  convicting 
him  under  S.  323,  I.  P.  G.,  and  senten- 
cing him  to  one  year's  rigorous  imprison- 
ment. 


Order  accordingly. 


K.N./R.K. 

(3)  [1874]  11  B.  H.  0.  240. 

(4)  [1900]  13  C.  P.  L.  R.  167. 

(5)  [1910]  33  Mad.  264=5  I.  C.  145=20  M.L, 
J.  84. 

(6)  A.  I.  R.  1924  Bom.  432. 

(7)  A.  I.  R.  1927  Gal.  63. 

(8)  A.  I.  R.  1927  All.  35=49  All.  120. 
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8UBHEDAR,    A-  J.  C. 

Ka»hiram  Hazan  —  Accused — Appli- 
cant- 

v. 

Asaram  —  Complainant  —  Non-  Appli- 
cant. 

Criminal  Bevn.  No  101  of  1929,  De- 
cided on  18th  July  1999,  from  decision  of 
Sesa.  Judge,  Raipur,  D/-  8th  March  1929, 
in  Criminal  Appeal  No.  39  of  1929 

(a)  Criminal  P.  C.,  S.  118— High  Court  can 
interfere  on  merits  of  orders  under  S.  118  Ki 
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•Court    under   S.    406    has    not    really   gone  ' 
through  evidence  on   record. 

It  ia  true  that  the  High  Court  will  not 
-ordinarily  interfere  on  the  merits  of  orders 
.passed  under  S.  118,  except  in  very  excep- 
tional circumstances  provided  that  the  Court 
under  S.  406,  ahowi  in  its  judgment  that  it 
has  really,  and  not  merely  nominally,  gone 
'through  the  evidence  on  the  record,  which  it 
can  do  by  stating  clearly  what  it  believes  the 
evidence  proves  giving  a  abort  summary  of 
that  evidence,  and  making  auoh  criticisms  aa 
£0  to  show  that  the  evidence  is  reliable,  but 
if  the  judgment  docs  not  satisfy  these  require- 
ments and  aho  faila  to  come  up  to  the  re- 
quired standard  of  a  legal  judgment,  and 
there  is  a  clear  misconception  of  auoh  evi- 
dence as  ia  considered,  it  ia  not  only  just  but 
imperative  on  the  High  Court  to  see  how  far 
the  judgment  in  appeal  ia  correct  even  on 
matters  which  it  purports  to  decide  expressly; 
6  A.  L.  /.  487.  Rel.  on.;  8  N.L.R.  84,  Ref. 

[P  33002,  P  331  C  1,  3] 

(b)  Criminal  P.  C.,  S.  107—  Threatening  to 
feeat    person    or     asking    perion    to   give   up 
serving    another  on    pain    of    being  involved 
•n  litigation  does   not    justify  passing   order 
under  S.  107. 

Threatening  to  beat  a  peraon  saying  why 
be  served  u  particular  person  and  asking  an- 
other to  give  up  serving  a  particular  person 
on  pain  of  being  involved  in  litigation  are  not 
threats  of  violence  of  auoh  a  nature  aa  would 
in  law  justify  the  passing  of  an  order  under 
S.  107.  [P  332  C  2] 

(c)  Criminal  P.  C.,  S.  107—  Scope, 
Dispute  about  the  cultivation  of  a  bund  and 

a  proclamation  forbidding  people  on  payment 
of  fine  and  shoe-beating  from  picking  fruit 
from  a  Ber  tree  do  not  come  within  the  pur- 
view of  8.  107.  [P  330  0  1} 

(d)  C.  P.  Land    Revenue   Act,  S.   188  (2)— 
Lambardar  of  undivided    village  has  no  sole 
right  to  appoint  village  servants. 

There  ia  no  authority  to  aupport  the  propo- 
sition that  a  person  aa  the  lambardar  of  the 
undivided  village  has  the  right  to  appoint 
persons  who  simply  make  a  living  in  the 
village  by  their  labour  aa  village  aervanta 
and  a  ooaharer  haa  no  right  to  interfere  with 
their  appointment.  [P  331  0  2] 

K.  V.  Deoskar — for  Applicant. 
Q.  P.  Diet— for  the  Crown. 
B.  K.  Base,  V.  Boss  and  P.  N.  Budra 
—  for  Non- Applicant. 

Order. — This  rule  was  issued  at  the 
instance  of  the  applicant  Kashiram  to 
revise  the  order  passed  by  the  Sub- 
Divisional  Magistrate,  Baloda  Bazar, 
under  3.  107  read  with  8.  118,  Criminal 
P.O.,  and  confirmed  in  appeal  by  the 
^Sessions  Judge,  Baipur,  binding  over  the 
.applicant  for  one  year  to  keep  the  peace. 
The  history  of  this  case  is  a  deplorable 
reading  of  the  laok  of  promptitude  and 
tact  displayed  by  the  Magistrate  con- 
cerned in  regard  to  taking  proper  timely 
measures  for  preventing  possible  breach 


of  the  peace,  as  the  delay  seems  to  have 
given  ample  opportunity  to  the  other 
side  to  improve  upon  the  otherwise 
simple  case  in  its  origin.  As  far  backus 
19th  December  1927  a  petition  (Ex.  P-l) 
was  presented  to  the  Sub-Divisional 
Magistrate  by  Asaram  Malguzar  and 
other  cosharer  Kashiram  (1)  that  he  had 
allowed: 

"the  winter  crop  to  be  grazed  by  his  cattle 
and  is  allowing  the  summer  crop  alao  to  be 
grazed  up  by  hia  cattle," 
and  (2)  that  he  threatened  to  beat  the 
sons  of  the  village  watchmen  if  next  time 
his  cattle  were  impounded  This  com- 
plaint was  forwarded  by  the  Magistrate 
to  bhe  police  "for  report  if  any  action 
under  S.  107  is  necessary."  On  99th 
January  1928,  the  police  returned  the 
complaint  with  their  report  which  stated 
that  since  1927  there  was  a  dispute  bet- 
ween the  lambardar  Asaram  and  the  co- 
sharer  Kashiram  over  the  cultivation 
by  the  latter  of  a  portion  of  the  bund  of 
a  tank  and  other  waste  land,  that  in 
spite  of  the  proceedings  taken  under 
8.  145,  Criminal  P  C.,  on  16th  Septem- 
ber 1927,  Kashiram  refuses  to  leave  pos- 
session of  bhe  field  or  bund  but  offers 
other  land  in  exchange  which  Asaram 
refuses  to  take,  and  that  there  was  thus 
a  likelihood  of  the  dispute  getting  more 
acute 

Instead  of  taking  any  action  forthwith 
the  Magistrate  recorded  the  following 
curious  order  on  the  police  report  on 
I5bh  February  1928: 

"The  crops  are  now  out,  there  can  be  hardly 
any  breach  of  tho  peace  now.  Put  up  later  in 
May  or  June." 

On  llth  June  1926,  the  learned  Magis- 
trate again  endorsed  the  following  order 
on  the  very  same  police  report: 

"Ask  Sub-Inspector  of  Police  whether  there 
ia  atill  likelihood  of  a  breach  of  the  peace,11 

It  is  indeed  difficult,  if  not  impossible, 
to  understand  bhe  significance  of  bhe  last 
portion  of  the  first  order  and  the  second 
order.  If  the  police  report  was  correct 
ib  certainly  disclosed  the  necessity  of 
taking  prompt  action  under  S.  145,  Cri- 
minal P.  C.,  against  both  theoonbending 
parties  who  were  fighting  about  the 
lands  in  dispute.  The  papers  were,  how- 
ever, again  forwarded  bo  the  Sub-In- 
spector of  Polioe  who  submitted  his  second 
report  on  4th  July  1928  and  on  the  same 
date,  the  case  was  registered  and  the 
preliminary  order  under  S.  112r  Crimi- 
nal P.  C.,  was  passed  against  the  appli- 
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oaafc  and  his  brother  A  jab.  It  is  appa- 
rent that  the  two  main  causes  of  trouble 
given  in  Ex.  P-l  had  totally  disappeared 
in  the  seven  months  that  elapsed  sinoe 
the  presentation  of  the  original  applica- 
tion, and  three  entirely  new  matters  all 
subsequent  to  the  first  police  report 
cropped  up  in  the  meanwhile  leaving  the 
bone  of  contention,  viz.,  the  alleged  for- 
cible cultivation  of  the  land  between  the 
two  tanks,  intaofc.  The  three  additional 
matters  introduced  in  the  second  police 
report  were- 

(i)  That  Kaahiram  and  his  brother  had 
threatened  the  village  servants  of  the 
other  cosharers  and  prevented  them  from 
working;  (ii)  that  they  had  wrongfully 
turned  a  man  out  of  his  house  and  put 
someone  else  into  it  ;  and  (iii)  that  they 
had  wrongfully  prevented  a  man  using  a 
lane  in  the  village. 

In  recording  evidence  of  the  prosecu- 
tion witnesses  the  Magistrate  did  not 
take  care,  as  he  should  have  done,  to  con- 
fine the  witnesses  to  depose  only  to  the 
four  facts  enumerated  above  and  which 
were  embodied  in  the  preliminary  order 
of  4th  July  but  allowed  them  to  depose 
to  the  four  following  additional  facts 
against  the  accused  : 

(i)  that  Kashiram  had  issued  a  procla- 
mation forbidding  people  on  payment  of 
fine  and  shoe-beating  from  picking  fruit 
from  a  Bar  tree  on  the  embankment  of 
the  tank  ;  (ii)  that  the  two  brothers  had 
shut  up  cattle  and  their  owners  and  ex- 
torted money  from  the  latter  on  the  alle- 
gation of  damage  done  to  their  crops  ; 
(ii)  that  they  had  beaten  one  Sobharam  ; 
and  (iv)  that  Kashiram  had  threatened 
to  beat  Asaram.  The  proceedings  drag- 
ged on  up  to  2nd  January  1929,  when  the 
Magistrate  passed  his  final  order  and 
holding  all  the  charges  proved  against 
the  applicant  bound  him  over  for  one 
year  to  keen  the  peace  but  discharged 
his  brother  Ajab. 

On  appeal  the  Sessions  Judge  relying 
on  the  evidence  of  P.  Ws.  2,  3,  5,  7,  8 
and  9  held  that 

14  in  April  or  May  1028  Kashiram  threatened 
the  village  servants  appointed  by  Asaram  and 
turned  one  of  them,  (aio)  Sakharam  Lohar,  out 
of  the  house  in  which  he  was  living  and  pat 
Luddu  Dhobln  into  the  house  in  hi§  place.  " 

The  learned  Judge,  however,  rightly 
held  that  the  cultivation  of  the  bund 
and  the  proclamation  about  the  Bar  trees 
did  not  come  within  the  purview  of 
8. 107,  Criminal  P.  0.,  and  without  dis- 


cussing the  evidence  relating  to  the  re- 
maining fuur  charges  he  simply  stated  jo? 
para.  8  of  his  judgment  as  follows  : 

"  There  is  a  good  deal  ol  evidence  to  show 
that  Kaahiram  has  acted  in  a  highhanded 
way  on  many  occasions,  and  it  appears  to  me 
likely  that  if  the  lower  Court's  order  is  can- 
celled a  breach  of  the  peace  would  result.  " 

With  regard  to  the  complaint  of  the* 
applicant  that  the  introduction  of  the> 
additional  charges  disclosed  in  the  evi- 
dence but  not  covered  by  the  preliminary 
order  had  prejudiced  him  and  had  viti- 
ated the  trial,  the  learned  Judge  held 
that  sinoe  the  applicant  had  sufficient 
notice  of  them  their  omission  from  the> 
preliminary  order  was  a  mere  irregu- 
larity and  did  not  vitiate  the  trial. 

Three  points  which  have  been  stressed 
for  the  applicant  and  require  considera- 
tion are  : 

(i)  that  the  Sessions  Judge  has  wholly 
misconceived  the  evidence  relating  to  the 
incident  of  ousting  Khamman  Lohar 
from  his  house  and  putting  Luddu  in  it  , 
(ii)  that  the  evidence  on  the  point  of 
alleged  threats  to  village  servants  was  scr 
meagre  and  unreliable  as  to  bo  insufficient 
in  law  to  sustain  the  order  in  question  ; 
and  (iii)  that  the  judgment  of  the  Session* 
Judge  is  not  a  legal  and  proper  disposal 
of  the  appeal  because  it  does  not  at  alt 
deal  with  the  merits  of  the  four  other 
charges  on  which  the  order  against  the 
applicant  was  also  based 

It  was  contended  by  the  learned 
Government-Advocate  for  the  Crown  and' 
Mr  Vivian  Bose  for  Asamm  who  ap- 
peared to  oppose  the  rule  that  sinoe  the 
Sessions  Judge  concurred  with  the  trying 
Magistrate  in  finding  the^oase  against  the 
applicant  proved  this  Court  should  not 
iaterfere.  It  is  true  that  the  High  Court 
will  not  ordinarily  interfere  on  the  merits 
of  orders  passed  under  S.  118,  Criminal 
P.  C.,  except  in  very  exceptional  circum- 
stances provided  that  the  Court  hearing 
the  appeal  under  S  406  ibid  shows  in  its 
judgment  that  it  has  really,  and  not 
merely  nominally,  gone  through  the  evi- 
dence on  the  record  ;  and  as  remarked  in 
Shiam  Lai  v.  Emperor  (l) : 

"This  it  can  do  by  stating  clearly  what  itr 
believes  the  evidence  proves  against  the  ap-i 
pellant,  giving  a  short  summary  of  that  evl-| 
denoe,  and  making  suoh  oritiolzma  as  go  to| 
ghow  that  the  evidence  is  reliable.  " 

In  the  present  case  20  witnesses  for 
the  prosecution  were  examined  and  the* 

(1)  [1909]  6  A.  Ij.  J.  487=2  I.    0.  225=.9  Or. 
L.  J.  598. 
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of  a  legal  judgment  as  laid  down  by! 
this  Court  in  J  air  am  v.  Emperor  (2) 
Moreover,  as  I  shall  show  later  on, 
there  has  been  a  olear  misconception  of 
such  evidence  as  was  considered  by  the 
learned  Judge.  For  all  these  reasons  it 
is  not  only  just  but  imperative  on  me  to 
see  for  myself  how  far  the  judgment  in 
appeal  is  correct  even  on  matters  which 
it  purports  to  decide  expressly.  As  re- 
gards the  first  point  it  was  conceded  by 
Mr-  V.  Bo  Be  that  there  has  really  been 
some  confusion  in  the  mind  of  the 
learned  Judge.  The  evidence  in  cross- 
examination  of  Khamman  Lohar  (P.  W 
18)  makes  it  quite  olear  that  one  of  the 
three  rooms  meant  for  blacksmiths 
which  was  in  the  occupation  of  another 
blacksmith  by  name  Hamper  shad  and 
who  used  to  work  for  the  applicant 
Kashiram  last  year  was  allotted  to 
Lucid u  Dhobin  and  not  the  one  room 
which  was  originally  allotted  to  this 
witness  and  which  was  still  in  his  occu- 
pation. It  is  thus  evident  that  the 
whole  lot  of  prosecution  witnesses  are  a 
set  of  liars  when  they  come  forward  and 
say  that  the  applicant  turned  Khamman 
Lohar  out  of  his  house  and  put  the 
Dhobin  in  it. 

This  apparent  misconception  of  the 
evidence  by  the  learned  Sessions  Judge 
on  an  important  point  justifies  my  ex- 
amining the  evidence  about  the  other 
complaint  of  alleged  threats  to  "  village 
servants."  It  was  rightly  conceded  by 
Mr.  Bose  that  the  expression  "  village 
servants  "  has  rather  been  loosely  used 
in  the  judgment  of  the  Sessions  Judge 
and  that  there  is  no  authority  to  §up- 
port  the  proposition  that  Asaram  as  the; 
lambardar  of  the  undivided  village  hadj 
the  right  to  appoint  either  of  the  four; 
prosecution  witnesses,  viz  ,  Nos.  5,  7,  8 
9,  and  that  Kabhiram  had  no  right  to 
interfere  with  their  appointment  This 
initial  mistake  in  the  conception  of  the 
supposed  right  of  appointment  of  these 
witnesses  who  simply  make  a  living  in 
the  village  by  their  labour  has  very 
largely  influenced  the  learned  Judge  in 
accepting  their  meagre  testimony  on  the 
question  of  threats  as  true  and  upholding 
the  order  of  the  trying  Magistrate. 
Furan  (P-  W.  5)  the  washerman  stated 
that  until  Kashiram  brought  Anandram 
Dhobi  this  year  he  used  to  wash  the* 


case   was   keenly  contested  by  the  appli- 
cant who  examined  12  witnesses   in   de- 
fdnoe,    Even  a  cursory  examination  of 
the   materials   placed   upon   the    record 
should   have   disclosed  that  Asaram  was 
rightly  or  wrongly  offended  at  the    con- 
duct of  the  applicant  in  encroaching  upon 
waste  lauds  of  the  village,  and  for  the 
last  two  year?  was  trying  to  regain    pos- 
session  of    these  lands.     Before  the  pre- 
seflt  proceedings  were  started  there  were 
other  criminal  cases  between  the  parties, 
viz.,  the   criminal   case  started   against 
the   applicant  admittedly  at  the  bidding 
of  Asaram    by    his    watchman    Hiraman 
which  resulted  in  acquittal  of  the  appli- 
cant  and   the   case  started  by  the  appli- 
cant against  Asaram   and   18   others   for 
illegal    seizure  of  his  cattle  in  which  all 
the  accused  were  fined.     The  proceedings 
under   8.   145,   Criminal   P.   0.,  started 
against  the  applicant  at  the   instance   of 
Asaram  also  failed.    The  defamation  case 
filed  against  Kashiram  by  a  tenant  Kunju 
in   which    Asaram    had   figured   as  wit- 
ness 3   for  the  prosecution  was  also  held 
to    be   false  and    in   which    the  Sessions 
Judge   regarded    Asaram    as    "  the  wire- 
puller":  see  the  judgment   in  Criminal 
Appeal  33  of  1928    filed   by  the   defence 
and    to    be  found   at  p.  69  of  the  record 
The  attention  of  the  trying  Magistrate  is 
invited    to   the  omission   of  drawing  up 
the  list  of  documents   admitted   for    the 
defence.     The   documents   are   also    not 
marked.      Under     these     circumstances 
when  strongly  partisan  evidence  for  the 
prosecution   was  produced  in  the  present 
case,  it  was   very   incumbent   upon    the 
appellate  Court  to  carefully   weigh  it    in 
the   light    of    all    circumstances  and  the 
defence  evidence  to  find  out  for  itself  the 
real    truth  of  the  matter.     Asaram  seems 
to  have  furnished  the  key  to    the  whole 
situation   when  at  p.  35  of  the  record  he 
made  the  admission  that, 

11  If  Kashiram  leaves  the  '  Gobhan  '  the 
1  Paar  '  and  the  Dhaisa  there  will  be  an  end 
of  the  dispute  unless  he  goes  on  quarrelling." 

The  judgment  of  the  learned  Sessions 
Judge  not  only  does  not  satisfy  the  re- 
quirements suggested  in  the  Allahabad 
case  noted  above  in  spite  of  the  fact  that 
by  grounds  3,  6  and  7  of  the  memorandum 
of  appeal  the  Judge  was  pointedly  invi- 
ted to  consider  the  probabilities  of  the 
prosecution  evidence  being  untrue  and 
the  defence  evidence  but  it  also  fails  in 
my  opinion  to  come  up  to  the  standard 


(9)  [1912J  8  N.  L.  B,  84=15  1,  0.  975=13  Ot. 
L.  J.  659. 
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clothes  of  the  whole  village,  that  Kashi- 
ram  "  threatened  me  not  to  wash  the 
clothes  of  Labbu  Teli  "  but  in  cross-exa- 
mination he  had  t6  admit  that  except  on 
this  occasion  the  applicant  did  not  pre- 
vent him  from  doing  the  work  of  any 
tenant  in  the  village.  What  was  the 
nature  of  the  threat  the  witness  did  not 
say  and  he  admitted  that  when  it  was 
given  none  was  present.  It  is  ridiculous 
to  accept  this  sort  of  evidence  as 
enough  in  law  to  bind  a  man  down  to 
xkeep  the  peace. 

Bar  wan  (P.  W.  7)  who  is  a  grazier  em- 
ployed to  graze  cattle  of  Asaram  and 
other  tenants  stated  that  once  Kashiram 
threatened  to  beat  him  saying  "  why  I 
was  serving  Munari  Teli  and  eo  I  gave 
up  grazing  cattle  of  Munari."  Sheonath 
(P.  W.  8)  who  is  another  grazier  stated 
that  Kashiram  once  came  to  his  house 
and  asked  him  to  give  up  grazing  cattle 
of  the  Ghama,rs  of  his  patbi  on  pain  of 
being  involved  "  in  the  litigation  "  and 
so  he  gave  up  grazing  cattle  of  some 
Ohamars.  Parsu  Barber  (P.  W.  9)  sta- 
ted that  he  used  to  shave  all  tenants  but 
that  because  Kashiram  abused  and  asked 
him  "  not  to  shave  Munari  Teli  *'  he 
gave  up  shaving  Munari.  ID  cross-exa- 
mination, however,  the  witness  admit- 
ted that  Kashiram  did  not  in  any  way 
administer  any  threat  to  him.  Budh- 
ram  (P.  W.  2)  and  Asaram  (P.  W.  3) 
have  no  personal  knowledge  of  the 
threats  alleged  to  have  been  given  to 
the  aforesaid  four  witnesses,  and,  there- 
fore, their  evidence  must  be  excluded 
from  consideration  in  connexion  with 
this  point. 

Neither  the  defence  evidence  in  rebut- 
tal on  this  point  nor  the  probabilities 
of  the  case  have  been  taken  into  consi- 
deration by  the  learned  Sessions  Judge 
in  accepting  the  version  of  the  prosecu- 
tion witnesses  5,  7,  8  and  9,  as  true.  I 
had,  therefore,  to  scrutinize  all  the  evi- 
dence with  some  oare.  The  evidence 
of  these  witnesses  appears  to  me  to  have 
been  concocted  for  the  occasion.  All 
these  witnesses  belong  to  AsaraoTs  party 
and  are  admittedly  dependent  upon  him 
for  their  very  living.  The  second  en- 
quiry suggested  by  the  Magistrate's 
order  dated  llth  June  1928  undoubtedly 
gave  Asaram  a  fresh  opportunity  to 
easily  cook  up  this  evidence  against  his 
bitter  enemy  and  present  it  before  the 
Sub-Inspector  of.Polioe.  That  Asaram  is 


he  had  instigated 
ram  to  start  a 
Kashiram  which 
cause  it  was  false. 


not  incapable  of  such  a  fecit  can  be 
gathered  from  his  own  admission  that 
his  watchman  Hira- 
oriminal  case  against 
failed,  evidently  be- 
For  these  reasons  I 
am  not  prepared  to  accept  this  evidence 
as  true.  Moreover,  the  testimony  of 
Puran  (P.  W,  5)  and  Parsu  (P.  W.  9) 
even  if  true  does  not  establish  any 
threats  at  all  while  that  of(thetwo 
graziers  fails  to  point  out  any  "  threats 
of  violence  "  of  such  a  nature  as  would 
ia  law  justify  the  passing  of  an  order 
under  3.  107,  Criminal  P,  C.  The  evi- 
dence for  the  defence  establishes  that 
there  are  two  parties  in  the  village  and 
en  oh  party  makes  its  own  arrangements 
for  the  services  of  dhobis,  graziers,  bar- 
bers and  blacksmiths,  etc.,  and  this 
should  indeed  be  the  normal  outcome  of 
party  feeling.  I,  therefore,  hold  there  is 
no  substance  in  either  of  the  first  two 
charges  enumerated  in  para.  6  of  this 
order,  and  that  the  order  for  furnishing 
security  should  not,  therefore,  be  sus- 
tained on  the  basis  of  these  charges. 
The  learned  Sessions  Judge  has  already 
rightly  held  that  the  other  two  allega- 
tions about  the  Ber  tree  do  not  come 
within  the  scope  of  the  proceedings 
under  S.  107,  Criminal  P.  C.  There 
then  only  remains  the  consideration  of 
the  other  four  charges  which  has  not 
been  done  by  the  learned  Sessions  Judge 
when  disposing  of  the  appeal.  In  view 
of  the  dictum  laid  down  in  J  air  am  v, 
Emperor  (2)  it  cannot  be  said  that 
para.  8  of  the  Sessions  Judge's  judgment 
legally  disposed  of  the  appeal  so  far  as 
these  four  points  are  concerned.  Fol- 
lowing the  course  suggested  in  the  re- 
ported case,  I,  therefore,  remand  the  case 
for  retrial  of  the  appeal  and  its  disposal 
by  a  legal  judgment,  but  the  fresh  hear- 
ing and  disposal  will  be  confined  only  to 
the  four  points  left  undecided  by  the 
previous  judgment. 

F  N./fl.K.  Case  remanded. 
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MOHIUDDIN,  A.  J.  C. 
Mulchand    Balbadhar — Accused — Ap- 
plicant. 

v. 

Municipal  Committee,  Oondia — Non- 
Applicant. 

Criminal  Bevn.  No.  16L   of  1929,  Deci- 
ded on   29th   July   1929. 
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C.  P.  Municipal  Act  (16  of  1903),  S.  105 
(1)  (b),  Bye-law  5  (a)— Lease  can  only  be  ter- 
minated according  to  law  and  it  does  not 
come  to  end  at  mere  will  of  Committee  — 
Transfer  of  Property  Act,  S,  106. 

A  lease  can  only  be  terminated  according 
to  IR.W  and  it  does  nob  oome  to  an  end,  at  the 
sweet  will  of  the  Committee,  by  passing  a  Re- 
solution, [P  383  C  2] 

A  Municipal  Committee  granted  a  lease  of 
immovable  property.  The  lease  was  from 
month  to  month.  No  15  days  notice  as  requi- 
red' by  law  was  given,  but  the  Committee 
passed  a  resolution  by  which  the  lessee  was 
to  quit  the  land  after  seven  days  notice.  On 
lessee's  failure  to  do  so  ho  was  convicted  for 
breach  of  the  bye-law  5  (a), 

Held:  that  the  lease  could  only  be  termina- 
ted with  15  days  notice  and  as  no  such 
notice  was  given  there  was  no  breach  of  the 
bye-law  5  (a),  and  tho  conviction  was  illegal. 

[P333C1,  2] 

S  annul  lakh  an — for  Applicant. 

Cr,  A.  Dixit — for  Non-Appllicanfc. 

Order. — The  applicant  Mulchand  has 
been  convicted  under  the  Municipalities 
Act  for  committing  a  breach  of  bye-law 
5  (a)  under  S.  1C5  (1)  (b),  Act  16 
of  1903,  and  has  been  ordered  to  pay  a 
fine  of  Ba.  40,  by  Mr  Todkar,  3rd  Class 
Magistrate,  Gondia  He  had  filed  an  ap- 
peal in  the  Court  of  the  District  Magis- 
trate, Bhandara,  who  dismissed  it  on 
15th  M*rch  1929. 

Bye-law  5  (a)  runs  as  follows: 
"  Every  person  the  term  of  whose  lease  has 
expired  shall,  on  the  date  of  the  expiry  of  his 
lease,  at  once  without  notice,  vacate  the 
shop,  ohabutra  or  stall,  or  site  leased  to  him, 
unless  the  same  is  again  leased  to  him  and 
he  pays  the  rent  in  advance  as  provided  in 
by-law  4  above." 

It  is,  therefore,  necessary  'to  find  out 
the  term  of  the  lease,  granted  to  the  ap- 
plicant. There  is  no  doubt  that  he  was 
a  monthly  tenant,  as  appears  from 
the  rent  receipts  Exs.  D-l  to  D-4. 
Ex.  D-4  is  dated  15th  August  1928,  and 
is  a  receipt  given  to  the  applicant  under 
the  signature  of  the  Secretary,  Municipal 
Committee,  for  the  months  of  June  -and 
July  1928.  A  lease  of  immovable  property 
can  only  be  determined  on  the  expira- 
tion of  a  notice  to  determine  the  lease  or 
to  quit,  and  as  this  was  a  lease  from 
month  to  month,  15  days  notice  expir- 
ing with  the  end  of  a  month  of  the  te- 
nancy ought  to  have  been  given.  No  such 
notice  was  given.  Resolution  dated  5th 
August  1928  runs  as  follows: 

"  These  persons  should  be  given  seven  days 
notice.  If  they  do  not  remove  the  mandwa 
within  the  time  specified,  in  that  case  legal 
•otion  will  betaken." 


The  Municipal  Committee  was  entit- 
led to  pass  the  above  resolution,  but,  it 
was  the  duty  of  its  executive  officer  to 
give  a  proper  and  legal  notice,  which  he 
failed  to  do.  A  lease  can  only  be  termi 
nated  according  to  law  and  it  does  not 
oome  to  an  end,  at  the  sweet  will  of  the 
Committee,  by  passing  a  resolution.  The 
lease  was' not  for  any  fixed  term  and  the 
Committee  by  accepting  rent  for  the 
month  of  July  treated  the  applicant  as  a 
leaaee  from  month  to  month,  There  hae 
been  no  breach  of  the  by-law  5  (a)  and 
therefore  the  conviction  is  illegal.  I  set 
aside  the  conviction  and  sentence  and 
direct  the  fine  if  recovered  to  be  refunded. 

r.N./R.K.  Conviction  set  aside. 
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MACNAIR,  OFFG.  J.  C. 

fl.  P.  Byramji  and  Co. — Applicant. 

v. 
Khemkaran — Non- Applicant. 

Civil.  Revn.  No-  138  of  1929,  Decided' 
on  29th  July   1929,    from   order  of   8m. 
Cause   Court   Judge,    D/-  28th   January 
1929,    in  Execution  Proceedings  in    Sm. 
Cause  Suit  No.  133  of  1926. 

Civil  P.  C.,  O.  21,  R.  48—  O.  21..R.  48  hai 
no  application  in  case  of  perioni  in  private 
service. 

Order  21,  R  48,  has  no  application  in  the 
case  of  persons  who  are  in  private  service. 

If  the  Court  issues  a  preliminary  order 
against  an  employer  of  a  person  on  23rd  of 
a  month  attaching  his  pay  for  tho  whole  of 
the  month,  auoh  order  ia  illegal  as  the  pay 
that  would  fall  due  on  the  first  of  each  month 
is  not  a  debt  on  the  date  of  the  order  ;  nor 
can  the  pay  of  the  23  days  he  attached  as  an 
employee  engaged  by  the  month  is  not  en- 
titled to  wages  for  the  current  month  if  he  • 
wrongfully  leaves  employment  daring  the 
month  and  BO  the  right  to  receive  pay  for  23 
days  ia  contingent  on  the  due  performance 
of  aervioe  for  the  entire  month:  27  Gal.  38 
and  18  Cal.  GO,  Bel.  on.  [P  881  0.1] . 

J.  K.  It.  Cam  a — for  Applioaafc- 
0.  B.  Deo — for  Non-Applioant. 
Order.  —  The    Small    Cause     Court 
Judge  has  held  that  the  pay  of  Mr.   Pri- 
ohard  which  falls  due  on  the  1st  of  every 
month  is  in  the  nature  of  a  debt  due  on 
the  1st  of  each   month  and    that   there- 
fore a  prohibitory  order  can  issue  against 
his  employer  in    view  of  Rr.    46   and  48 
O.   21,   SOD.   1,   Civil   P.  C.     The  order 
was  passed  on   an   application   presented 
a  year  previously  asking  in  vague  term*, 
for  the  attachment  of  the  pay  of  Mr.  Pri- 
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ihard.  The  order  is  in  my  opinion  con- 
trary to  the  provisions  of  law.  O.  21, 
B.  48,  has  no  application  as  Mr.  Pri- 
Ichard  is  in  private  service.  The  pay 
Iwhioh  would  fall  due  on  the  1st  of  each 
imonth  wag  not  on  the  date  ef  the  order 
a  debt  :  Haridas  Acharjya  v.  Baroda 
Kishore  (l).  It  is  argued  for  the  non- 
applicant  that  an  order  might  have  been 
passed  with  regard  to  the  pay  for  23 
days  of  January  on  the  ground  that  this 
amount  had  become  due  on  the  date  of 
the  order.  This  proposition  was  not 
apparently  put  forward  in  the  Small 
•Cause  Court  :  the  order  of  the  Judge 
states  that  the  pay  would  become  due 
on  the  1st  of  the  month,  It  is  well 
established  that  an  employee  engaged 
by  the  month  is  not  entitled  to  wages 
for  the  current  month  if  he  wrongfully 
leaves  employment  during  the  month  : 
Dhumee  Behara  v.  C.  H.  G  Sevenoaks, 
|(2)  The  right  to  receive  pay  for  the 
23  days  of  January  then  was  contingent 
'on  the  clue  performance  of  service  for 
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jthe  entire  month  The  wages  for  that 
Iperiod  were  not  on  23rd  January  a  debt 
1  which  could  be  attached.  I  therefore 
set  aside  the  prohibitory  order.  Costs 
in  this  Court  will  bo  borne  by  the  non- 
applicant  Shemkaran.  Counsel's  fee 
Rs.  25. 

P.N./BK.  Order  set  aside. 

(1)  [1900J  27  Gal   38=4  0,  W.  N.  87? 

(2)  [1986  J  13  Gal.  80. 
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JACKSON,  A.  J.  0. 
Karan  Singh—  Appellant. 


Nandkishore  and  o^Jurrs—  Respondents. 

First  Appeal  No.  Ul  of  1927,  Decided 
.on  27bh  March  1929,  against  decree  of 
Addl.  Diat.  Judge,  Bilaspur,  D/-  29th 
August  1927. 

(i)  Criminal  P.  C.,  S.  550—  Sub-In  ipector 
.of  Police  cloiing  shop  on  report  of  cheating 
—  Hit  action  ii  unneceiiary,  but  not  illegal. 

Whore  a  Srah-lnapaotor  of  Polio*  on  a  re- 
*port  made  to  him  of  theft  and  cheating  closed 
•  ihop  la  order  to  be  able  to  show  to  the 
Magistrate  in  the  oaee  of  cheating  that  the 
shop  or  rather  the  goods  contained  in  it  had 
been  sold  to  the  shop-keeper  for  an  Inadequate 
price,  it  was  unnecessary  and  undesirable  to 
close  the  Shop  and  put  a  itop  to  the  business, 
bat  It  was  not  illegal.  [P  335  0  1] 

(b)  Tort  -Malicious  Prosecution  —  Shop 
.closed  during  pendency  of  criminal  trial 
shop-keeper  by  Sub-Inspector  of 


Police— Application  made  to  Court  to  re- 
lease shop  but  its  consideration  postponed 
by  content  till  end  of  trial — Accused  knew 
that  shop  was  in  control  of  Court  and  not  in 
possession  of  Sub-Inspector — Sub-Inspector 
acting  in  good  faith  is  not  responsible  for 
loss  to  shop-keeper^ 

A  shop  was  closed  by  Sub-Inspector  of 
Police  and  remained  closed  pending  the  cri- 
minal trial  against  the  shop- keeper.  Appli- 
cation was  made  to  the  Court  to  release  the 
shop  alleging  the  shop  was  in  bho  possession 
of  the  Sub- Inspector,  but  consideration  of 
such  application  was  postponed  till  the  dis- 
posal of  the  case  with  the  consent  of  the  ap- 
plicant. 

Held  :  that  bhe  applicant  who  subsaquently 
brought  a  quit  for  malicious  prosecution 
against  the  Sub-Inspector  knew  tbab  t-be  shop 
was  under  the  control  of  the  Court  and  he 
being  lax  in  obtaining  its  release,  the  Sub- 
Inspector  of  Police  who  was  found  to  have 
acted  in  good  faith  was  nob  responsible  for  the 
loss  caused  by  the  shop  being  closed. 

[P  33f>  C  1] 

(?.  P.  Dick— for  Appellant. 
0.   R.  Deo  and    J.    Sen — for    Respon- 
dents. 

Judgment. — The  original  plaintiffs 
in  the  suit  out  of  which  his  appeal  arises 
were  Motichand,  a  pleader  of  Bilaspur, 
and  his  brother,  Bandhir  Sahai.  Mo  ti- 
cs hand  died  during  the  course  of  the  trial 
and  his  aons  were  brought  on  the  record 
in  his  place.  Motichand  and  Bandhir 
Sahai  were  prosecuted  for  offences  punish- 
able under  S  380  and  S.  420,  I.  P.  C., 
and  were  discharged.  The  prosecution 
originated  in  a  report  made  to  the  police 
by  Mt  Jima  Bai,  defendant  1,  and  the 
investigation  was  conducted  by  Sub-In- 
spector Karan  Singh,  defendant  2.  After 
Motichand  and  Bandhir  Sahai  had  been 
discharged  they  filed  the  suit  out  of 
which  this  appeal  arises  for  damages  for 
malicious  prosecution.  As  regards  Karan 
Singh,  the  present  appellant,  the  suit 
was  founded  on  the  allegation  that  he 
had  conspired  with  Mt.  Jima  Bai  to 
prosecute  the  plaintiffs  on  charges  of 
theft  and  cheating  knowing  them  to  be 
false,  and  that  in  the  course  of  the  in- 
vestigation he  maliciously  closed  Bandhir 
Sahai' a  shop  and  kept  it  closed  during 
the  criminal  proceedings,  thereby  causing 
loss  to  Bandhir  Sahai.  The  lower  Court 
has  passed  a  decree  for  Bs.  3,556-4-5 
against  Jima  Bai  as  damages  for  mali- 
cious prosecution  and  for  Bs.  3,838-8-9 
against  Karan  Singh  on  the  ground  that 
he  is  liable  for  damages  because  of  hia 
gross  negligence  in  dealing  with 
Sahai's  shop, 
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In  appeal  it  IB  contended  on  behalf  of 
Karan  Singh  that  as  he  has  been  found 
to  have  acted  in  good  faith,  he  has  been 
wrongly  found  liable  to  pay  damages. 
The  question  of  his  good  faith  has  again 
been  raised  on  behalf  of  the  respondents, 
but  I  entirely  agree  with  the  reasons 
given  by  the  lower  Court  for  finding 
that  he  did  act  in  good  faith,  Certain 
alleged  irregularities  in  his  procedure, 
ndfc  mentioned  by  the  lower  Court,  have 
been  placed  before  me,  but  some  of  them 
are  not  irregularities  at  all,  and  none  of 
them  leads  me  to  suspect  that  Karan 
Singh  acted  otherwise  than  in  good  faith: 
that,  however,  does  not  dispose  of  the 
case  against  him. 

!     It  has  been    held  by   the  lower   Court 
'that  Karan  Singh's  action  in    closing  the 
shop  of  Bandhir   Sahai  was   unjustified. 
Karan   Singh  has    said    that   he    closed 
the  shop  in  order  to  be    able  to  show   to 
the   Magistrate    in  the    case  of   cheating 
Ithat  this    shop,  or  rather  the  goods  con- 
tained  in  it,  had  been  sold  to    Bandhir 
Sahai  for  a    very  inadequate   price.     He 
claims  to   have  acted  under   S.  550,   Cri- 
minal P.  C.     The  lower  Court  holds  that 
this    reference  to   S.    550    is   an    after- 
thought     £  do  not  understand  what  the 
lower  Court  means.     The  reason  for  clos- 
ing the  shop  may  be  an    afterthought,  as 
it  was  hardly  likely  to  show  to  the    Ma- 
gistrate  that  the  goods   had    been   pur- 
chased for  an  inadequate  price  six  months 
•earlier,  but  as   regards   S.  560,    whether 
Karan  Singh's  reference  of  his    action  to 
that   section   was  or  was   not  an   after- 
thought, the  question  is  whether  the  sec- 
tion   covers   his   action.     It   has     been 
urged  that  the  goods,  can,  in  no   ^circum- 
etancee,   he  said  to   have  been  "found," 
but  it  seems  to  me  they  can  very  well  be 
said  to  have    been  found  in  the   posses- 
sion of  the  plaintiff,    Bandhir  Sahai,   in 
circumstances  creating  suspicion  of  an  of- 
fence.    It  seems    to   me  that  it    was  un- 
necessary   and  undesirable  to  close   the 
shop  and  put  a  stop  to  the  business,  but  I 
cannot    say    that  it    WAS   illegal,     It    is, 
however,  for  subsequent  negligence    that 
Karan  Singh  has  been  held  liable  by  the. 
lower  Court, 

The  question,  then,  is  whether  he  can  be 
held  responsible  for  the  loss  resulting  to 
Bandhir  Sahai  from  the  shop  hiving  been 
kept  closed  for  the  period  during  which 
the  oriminal  trials  proceeded.  The  shop 


was  closed  on   19th  September  1918,  and 
the    ohalan  under    8.  420,  I.  F  0.,    was 
presented  on  8th  October  1918,  with  the 
ohalan  the  seizure  memorandum  was  sub- 
mitted to  the  Court,  and  it  is    contended 
on  behalf  of  the  appellant  that  the   shop 
then    came   into   the  possession   of  the 
Court,  that   it  was  open  to  the  plaintiffs 
to  move    the  Court   to  release  the   shop, 
which  they   failed  to  do  and  that   there- 
fore   no    responsibility    rests    on   Karan 
Singh.    The  seizure  memorandum  is  not 
on  the  record,  but  it  is  clear  from  the  de- 
position of  Karan  Singh  (2  D.  W,  3)  that 
it    was  filed    with  the   ohalan.     It    was 
produced  in  order  to  refresh  his  memory 
as  to  the  person  to  whom    the  key  of  the 
shop  was  given  wben  it  was  closed.    The 
memorandum    should  be   on  the   record, 
but  the  reason    why  it  is  not    appears  to 
be  that  at  the  stage  of  pleadings  the  par- 
ties had  not  in  mind  Karan  Singh's  pos- 
sible  liability  on  the   ground   of   negli- 
gence.    It  is  feme  that  in  para.  24  of  the 
plaint   it  is   alleged   that   Karan    Singh 
kept   the  shop   closed    under   his  charge, 
without  placing  it  in  the    custody  of  the 
Court  or    taking  care    to   preserve    the 
goods.     The   reply  in    para    7  of  Karan, 
Singh's   written  statement   is   that    the 
seizure  of  the  shop  was  made    under  the 
Criminal    Procedure  Code  in    accordance 
with    the  law    and  was  duly    reported  to 
the   District    Superintendent    of   Police 
and  the  Magistrate  concerned.     Nothing 
further  was    pleaded    about  the   Sub-In- 
spector's failure  to  place    the  shop  under 
the  control   of  the   Court,  but  in    para.  4 
of  the  plaintiffs'  written  reply,  it  is  said 
that: 

"bha  arresb  and  closing  of  the  shop  and 
consequent  da  mage  a  were  tho  results  of  rnali- 
oioua  prosecution," 

and  clearly  the  suit  went  to  trial  on 
the  basis  that  Karan  Singh's  liability 
would  depend  on  whether  he  had  acted 
in  good  faith  in  prosecuting  the  plain- 
tiffs and  in  closing  the  shop.  It  appears 
to  me  that  it  was  only  at  the  time  of 
judgment  when  malice  was  negatived 
that  the  question  of  his  liability  on  ac- 
count of  negligence  came  prominently 
before  the  lower  Court. 

It  is  contended  on  behalf  of  the  res- 
pondents that  Karan  Singh  continued 
throughout  the  criminal  proceedings  in 
possession  and  control  of  the  shop.  It 
is  true  that  on  two  occasions  during  the 
proceedings  they  made  applications  to 
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the  Court  in  which  it  was  alleged  that" 
the  Bub-Inspector  of  the  Police  was  in 
possession  of  the  shop.  On  12th  Octo- 
ber 1918:  see  Ex.  P-3,  which  is  a  copy  of 
the  order  sheet  in  the  case  under  S.  380, 
an  application  was  made  to  the  Court  to 
direct  the  Sub-Inspector  to  produce  cer- 
tain books  and  papers.  On  14th  July 
1919,  the  application,  of  which  Ex.  2 
D-S  is  a  copy,  was  made  to  the  Court 
for  the  release  of  the  shop,  which  was 
said  to  be  kept  locked  and  guarded  by  the 
police.  Bub  in  spite  of  these  allegations 
as  to  possession  and  control,  the  fact 
thab  the  applications  were  made  to  the 
Court  show  that  the  plaintiffs  recognized 
that  the  shop  was  in  the  control  of  the 
Court,  as  it  clearly  would  be  when  the 
seizure  memorandum  was  filed  with 
the  chalan. 

It  is  clear  that  the  plaintiffs  took  no 
steps  to  obtain  the  release  of  the  shop 
till  they  made  the  application  dated 
14th  July  1919  above  referred  to,  and  it 
is  significant  that  there  is  an  endorse- 
ment on  that  application  dated  26th 
August  1919,  which  shows  that  conside- 
ration of  the  application  was  postponed 
with  the  consent  of  the  applicants  till 
the  disposal  of  the  case.  After  the  case 
was  disposed  of,  on  15th  November  1919, 
the  order  sheet  (Ex.  P-2)  shows  that  the 
Court  directed  the  property  (shop)  to  be 
made  over  to  the  person  from  whom  it 
had  been  seized,  It  seems  to  me  clear 
that  the  shop  was  under  the  control  of 
the  Court,  that  this  fact  was  recognized 
by  the  plaintiffs  and  that  they  were  lax 
in  trying  to  obtain  release.  In  these 
circumstances  it  seems  to  me  clear  that 
that  the  Sub-  Inspector  Karan  Singh  can- 
not be  made  liable  for  the  loss  caused  by 
the  closing  of  the  shop  on  the  ground 
that  it  was  kept  closed  15  months  owing 
to  his  gross  negligence.  In  view  of  the 
above  finding,  I  need  not  go  into  the 
questions  of  limitation  and  assessment  of 
damages.  The  appeal  succeeds  and  the 
decree  of  the  lower  Court  is  set  aside  as 
against  Karan  Singh,  who  will  get  his 
costs  in  both  Courts. 

M.N./R.K.  Appeal  allowed. 
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MAONAIR,  OFFG,  J.  0.  AND 
JACKSON,  A.  J.  G. 


M.  E.  B.  Malak— Applicant, 
v. 

Commissioner  of  Income-tax,  Nagpur 
— Non-Applicant. 

Misc.  Petn.  No.  33  of  1929,  Decided 
on  25th  July  1929  for  leave  to  appeaV 
to  Privy  Council  against  decision  of 
Judicial  Commissioner,  D/-  llth  April 
1929.  in  Miso  Judicial  Case  No.  25  of 
1928,  D/-  18th  April  1929. 

*  (•)  Income-tax  Act  (11  of  1922),  S. 
66-A— S.  66-A  exclude!  from  right  of  ap- 
peal caiei  which  fall  within  requirement* 
of  S.  110,  Civil  P.  C. -Civil  P.  C.,  S.  110. 

The  words  "to  be  a  fit  one  for  appeal  to- 
His  Majesty  in  Council"  coupled  with  t he- 
words  "BO  far  aa  may  be'  in  para.  3,  S.  6G-A, 
exclude  from  any  right  of  appeal  oases  which 
fall  within  the  requirements  of  S  110  of  the 
Oode  and  are  operative  to  confine  that  right- 
to  cases  which  are  certified  to  be  otherwise- 
At  for  appeil  to  His  Majesty  in  Council  :  A. 
I.  B.  1927  P.  C.  242,  Foil.  [P  837  C  1] 

(b)  Income  tax  Act,  S.  11  (11)  (a) I  (b)—  De- 
termination by  Board  of  two  Abidi  years  to- 
be  previous  year  for  assessment — Objec- 
tion to  such  order — It  was  not  shown  that 
there  were  other  assessees  making  accounts- 
according  to  Abidi  year — Sum  in  dispute- 
about  Rs.  20,000  —  Point  is  not  one  of 
great  private  or  public  importance  and  case- 
cannot  be  certified  as  otherwise  fit— Civil 
P.  C.,  S.  109. 

The  Central  Board  of  Revenue  determined 
the  period  of  the  two  Abidi  years  which 
ended  during  one  calendar  year  to  be  the  pre- 
vious year  for  the  purpose  of  assessment.  It- 
was  contended  by  the  assessee  that  it  was  not 
within  the  competence  of  the  Board  to  pas  a 
such  an  order.  The  sum  in  dispute  was- 
about  Hs.  20,000.  It  was  not  shown  that  there 
were  other  assesBeea  who  took  as  their  pre- 
vious year  a  year  which  is  consistently  less- 
than  calendar  year. 

Held  \  that  the  point  in  dispute  was  not  of 
great  public  or  private  importance  and  the  case 
could  not  be  certified  to  be  otherwise  fit  for 
appeal  to  Privy  Council  :  23  All.  227  (P.  C> 
and  A.  I.  R.  1927  P.  C.  242,  Ref.  [P  337  0  2] 

M.  B.  Niyogi—  for  Applicant. 

D.  N.  Choudhry — for  Non-Applicant. 

Order. — The  applicant  Moulana  Mo- 
hammad Ibrahim  Riza  Malak  asks  for 
leave  to  appeal  to  the  Privy  Council 
against  the  final  order  passed  by  this 
Court  on  18fch  April  1929  on  a  reference* 
made  by  the  Commissioner  of  Income- 
lax  under  S.  66  (2),  Income-tax  Act  11 
of  1922.  The  right  of  appeal  to  the 
Privy  Council  from  such  a  deci- 
sion is  given  by  sub-S.  (2),  B,  66- 
A  and  is  confined  to  a  case  whieh  the* 
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High  Conrfc  certifies  to  be  a  fit  one  for 
appeal  to  his  Majbsty  in  Oouaoil.  Their 
Lordships  ia  Delhi  Oloth  and  General 
Mills  Co.  Ltd.  v.  Income  tax  Commis- 
sioner, Delhi  (1)  state  that  the  words 
"to  be  a  fit  one  for  appeal  to  his  Majesty 
in  Council"  coupled  with  the  words 
"so  far  as  may  be"  in  para.  3,  3.  66-A 
exclude  from  any  right  of  appeal  oases 
which  fall  within  the  requirements  of 
S.  110,  Civil  P.  C.,  and  are  operative  to 
oodfine  that  right  to  oases  which  are 
certified  to  be  otherwise  fit  for  appeal 
to  his  Majesty  in  Council.  The  sum  is 
admitted  to  be  over  Bs  10,000  so  that 
the  case  thus  falls  within  the  require- 
ments of  S.  llO.Civil  P.  G  ,  for  the  ap- 
peal need  not  involve  a  substantial  ques- 
tion of  law  when  an  order  of  this  Court 
is  passed  otherwise  than  on  an  appeal. 
But  3.  66-A  excludes  from  right  of  appeal 
oases  which  fall  within  the  requirements 
of  3.  110  of  tha  Code.  We  have  to  de- 
cide whether  the  case  is  otherwise  fit 
for  appeal  to  his  Majesty  in  Council. 

Their  Lordships  of  the  Privy  Council 
in  Banarasi  Prasad  v.  Kashi  Krishna 
Narain  (2)  have  stated  that  the  provi- 
sion authorising  a  High  Court  to^certify 
that  the  oase  is  fit  for  appeal  "other- 
wise11 is  clearly  intended  to  meet  special 
oases  :  such,  for  example,  as  these  in 
which  the  point  in  dispute  is  not 
measurable  by  money,  though  it  may  be 
of  great  public  or  private  importance. 
This  statement  of  their  Lordships  must 
be  considered  with  reference  to  the 
point  which  they  desired  to  decide.  They 
had  pointed  out  that  the  section  cor- 
responding to  the  present  3.  110,  Civil 
P.  C.,  did  not  allow  an  appeal  ia  any 
case  where  tbe  value  of  the  subject 
matter  in  dispute  was  less  than  Bs. 
10,000  and  they  were  dealing  with  oases 
where  tha  point  in  dispute  in  so  far  as 
it  was  measurable  by  money  could  not 
be  said  to  be  an  amount  of  Bs.  10,000  or 
upwards.  It  cannot  then  be  inferred 
from  the  statement  that  their  Lordships 
considered  -that  the  point  in  dispute 
could  not  be  held  to  be  of  great  private 
importance  to  the  parties  for  the  sole 
reason  that  it  involved  a  very  large  sum 
of  money.  It  may  well  be  then  that  if 
the  subject  matter  of  the  suit  is  a  suf- 

(1)  A.  I.  B.  1927  P.  0.  t242=9  Lfth.    284=54 
I.  A.  421  (P.  0.).  ' 

(2)  [1901]  23  All.  227=28    I.   A.   11=7  SBT. 
825  (P.  0.). 
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fioiently  Urge  amount  a  High  Court  may 
be  authorised  to  certify  that  the  case  is 
fit  for  appeal  on  the  ground  that  it  is  o 
great  private  importance  :  but  their 
Lordships'  judgment  in  Delhi  Cloth  and 
General  Mills  Co.  Ltd.  v.  Income-tax 
Commissioner,  Delhi  (l)  shows  that  no 
certificate  should  be  given  merely  be- 
cause tbe  sum  in  dispute  is  in  excess  of 
Bs.  10,000  by  an  amount  which  is  nob 
very  great.  The  sum  in  dispute  is  stated 
in  tbe  application  to  be  Bs.  22,081-7-0. 
It  is  in  reality  less  as  the  applicant 
admitted  liability  for  some  income- 
tax  :  it  is  probably  in  the  neighbour- 
hood of  Bs.  20,000.  In  our  opinion 
it  cannot  be  said  that  the  point  in  dis- 
pute is  of  great  private  importance 
merely  because  the  sum  in  dispute  ia 
about  Bs  20.000.  We  do  not  consider 
that  Bs.  20,000  can  be  said  to  be  very 
greatly  in  excess  of  B?.  10,000  for  tbe 
purpose  of  deciding  whether  a  dispute 
affecting  it.  is  of  great  private  import- 
ance and  admittedly  the  main  point 
in  dispute  will  not  affect  tbe  payment  of 
income-tax  in  the  near  future.  The  only 
ground  on  which  we  are  asked  to  grant  a 
certificate  is  that  the  point  in  dispute  ia 
of  great  publio  or  private  importance. 
Wo  cannot,  then,  certify  the  case  to  be 
fit  for  appeal  unless  the  point  is  of  great 
public  importance. 

In  the  application  it  is  said  that  the 
oase  involves  an  important  question  of 
law,  namely,  the  meaning  of  the  word 
"previous  year11  within  the  meaning 
of  3s.  2  (11)  (a)  and  (b),  Income-tax  Act 

11  of  1922.     The    facts  which  led  to  the 
reference  were  briefly  these.    Under  S.  3, 
Act  11  of  1922  income- tax  for    any   year 
is  charged  in  respect  of   the  income,  pro- 
fits and  gains  of  the  previous  year.     The 
"previous  year1'  is  ordinarily  the  twelve 
months  ending  of  3lst  Muroh    next   pre- 
ceding the    year   for    which    the   assess- 
ment is  to  be    made,  but    3.    2   (11)   (a) 
allows  the  assessee  to  take  as   his  previ- 
ous year  a  year  ending  on  a  date   within 

12  months  before  that  31st  March  if  hia 
accounts  have  been  made  up  in  reapeot  of 
that  year.     This    previoua   year   chosen 
by  the  assessee  need  not  be   12   calendar 
months  :  it  ia  very  common  for  commer- 
cial years  to    differ  from  periods   of   12 
calendar  months,    but    ordinarily    these 
years,  sometimes  longer  and  sometimes 
shorter  than  12  calendar  months  and  in 
the    same  season  :    so    that    the  total 
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length  of  a  number  of  these  years  varies 
little  from  that  of  an  equal  number  of 
calendar  years.  Now  the  assessee  and 
his  adherents  form  the  "Atba-e-Malak 
Badar  Community"  and  have  for  a 
number  of  years  made  up  accounts  ac- 
cording to  what  they  term  an  abidi 
year.  This  year  is  always  10  or  15  days 
shorter  than  a  calendar  year.  At  inter- 
vals of  about  30  years  two  of  these 
abidi  years  will  end  during  the 
12  months  preceding  31st  March. 
The  assessee  for  the  year  1925-1926  paid 
in  respect  of  income,  profits  and  gains  of 
the  abidi  year  ending  on  4th  April  1924. 
The  next  abidi  year  ended  on  25th 
March  1925  and  when  the  question  of 
inorne-tax  for  the  year  1926-1927  arose 
tie  'claimed  that  he  should  be  charged 
in  respect  of  the  profits  for  the  abidi 
year  from  25th  March  1925  to  13th 
March  1926  thus  escaping  tj.x  on  the 
profits  on  the  intervening  abidi  year. 
The  Central  Board  of  Revenue  deter- 
mined the  period  of  the  two  abidi  years 
to  be  the  previous  year  for  the  purpose 
of  assessment  for  the  year  1926-1927. 

The  question  of  law  raised  by  the  ap- 
plicant is  that  it  is  not  within  the  com- 
petence of  the  Board  to  make  such  an 
order.  It  has  not  been  shown  to  us  hy 
the  applicant  that  there  are  other  asses- 
sees  in  India  who  take  as  their  previous 
year  a  year  which  is  consistently  leas 
than  12  calendar  months.  We  do  not 
know  then  that  this  question  of  law  is 
ever  likely  to  arise  with  respect  to  any 
other  aasessee.  The  question  will  not 
arise  again  with  regard  to  the  present 
assessee  for  a  period  of  about  30  years. 
We  must,  therefore,  hold  that  the  point 
in  dispute  is  not  of  great  public  or  pri- 
vate importance.  We  cannot  therefore 
certify  the  case  to  be  "otherwise  fit  for 
appeal  to  his  Majesty  in  Council."  We 
dismiss  the  application  with  costs  on 
applicant.  Counsel's  fee  Us  100. 

P.N./B  K.         Application  dismissed. 
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MACNAIB,  Offg  J.  C. 
Nagoba  and  another — Applicants. 

v. 

A.  F.  Zinzarde — Non-Applicant. 
Civil  Revn.  Appln.  No.  134  of  1929, 
Decided  on  9th  September  1929,  from 
order  of  Dist.  Judge,  Nagpur,  D/-  4th 
January  1929,  in  Miso.  Appeal  No.  15  of 
1928. 


(a)  Provincial     Insolvency    Act,  S.  4  —  Ai 
•oon  ai  Court  findi  that   receiver  ii  wrongly 
given  ponesiion,  Court    should  direct  him  to 
deliver  poitenion  to  proper  penon. 

The  receiver  ia  aa  officer  of  the  Court  and 
as  BOOQ  aa  the  Oourb  flnds  that  he  haa  wrongly 
been  given  possession  and  ought  not  Go  remain 
In  possession,  the  Oourb  ahould  direot  him  to 
deliver  possession  to  the  proper  person.  If  the 
insolvency  Court,  owing  to  a  miatakan  view  of 
the  law,  does  nob  paaa  auch  an  order,  the  per- 
son aggrieved  may  appeal  and  the  appellate 
Court  should  paas  the  order  and  appeal 
should  not  be  dismissed  merely  because  in- 
solvent delays  in  asking  to  be  put  in  posses- 
sion. [P  333  0  1] 

(b)  C.  P.  Tenancy  Act,  S.    49— "To  occupy 
any  portion  of  his  iir  land  as  proprietor." 

The  words  "to  occupy  any  portion  of  his 
sir  land  aa  a  "proprietor"  in  S.  49,  maaa  to 
enjoy  the  proprietary  rights  in  any  portion  of 
sir  land.  [P  33)  C  I] 

(c)  C    P.  Tenancy  Act,  S.  49 — Owner  of  sir 
land  adjudged  insolvent — Order    passed  ves- 
ting    his  land   in  receiver — Owner    becomes 
occupancy  tenant  of  sir  land — Provincial  In- 
solvency Act,  S,  28  (5). 

Tho  intention  of  3.  43  appears  to  be  that 
whenever  proprietary  possession  temporarily 
passes  from  the  o  vner  of  sir  land  he  becomes 
an  occupancy  tenant.  If  an  owner  of  sir  land 
ia  adjudged  insolvent  and  order  is  passed  ves- 
ting his  property  in  the  receiver,  he  no  doubb 
loses  his  right  to  proprietary  rights  in  tha  sir 
land  but  by  the  vesting  order  he  becomes  the 
occupancy  tenant  of  the  sir  land  and  ia  en- 
titled to  possession  of  the  land:  A.  I.  R  1924 
Nag.  159,  Rel.  on.  [P  339  0  2] 

M.  B  Bobde  and  F.  F.  Eelkar  -  for 
Applicants. 

F.  Bose  and  P.  N.  Rudra  —  for  Non- 
Applicant. 

Order  —  The  applicants  are  insol- 
vents. On  27th  April  1926  an  order  was 
passed  in  virtue  of  which  all  the  pro- 
perty of  the  insolvents  including  sir  lands 
was  vested  in  the  receiver  and  given  in- 
to his  possession.  In  the  beginning  of 
1928  the  insolvents  asked  that  they 
should  be  put  into  possession  of  the  sir 
lands  on  the  ground  that  they,  by  the 
order  dated  27th  April  1926,  had  become 
exproprietary  occupancy  tenants  under 
the  provisions  of  S.  49,  G.  F.  Tenancy 
Act.  The  insolvency  Court  heli  fchab  they 
had  not  become  tenants:  in  appeal  the 
learned  District  Judge,  Nagpur,  held  that 
they  had  become  tenants  but  considered 
that  because  the  insolvents  had  not  urged 
this  point  sooner,  the  appeal  failed.  The 
learned  Judge  remarked  that  it  might  be 
open  to  the  lower  Court  to  return  posses- 
sion of  the  occupancy  rights  in  the  sir 
lands  to  the  insolvents. 

The  insolvents  have  applied  for  revi- 
sion and  8.  75,  Provl.  In  sol.  Act,  givas 


1929 


QANESHLAL  v.  SABDARMAL 


Nagpur  338 


me  ample  power  to  set  aside  the  order  if 
ib  is  nob  according  to  law.  I  do  not 
think  bbe  appeal  of  the  insolvents  ought 
bo  have  heea  dismissed  on  the  ground  that 
the  applicants  had  failed  bo  take  a  plea 
at  a  previous  stage  of  the  case  or  had 
delayel  their  application.  The  receiver 
is  an  officer  of  the  Court  and  as  soon  as 
the  Court  finds  bhab  he  has  wrougly 
been  givan  possession  and  ought  nob  to 
remain  in  possession,  the  Cjurt  should 
direct  him  bo  deliver  possession  to  the 
proper  persons.  If  the  insolvency  Court 
owing  to  a  mistaken  view  of  the  law, 
does  nob  pass  such  an  order,  the  person 
aggrieved  may  appoj.1  and  the  appellate 
Court  should  pass  the  order. 

I  have  therefore  to  consider  whether 
or  not  the  insolvents  were  in  reality  en- 
titled to  possession  when  they  applied 
for  possession.  IE  this  was  the  case,  the 
receiver  will  be  directed  to  deliver 
possession  to  the  insolvents,  The  insol- 
vents had  not  asked  for  and  will  not 
receive,  anything  in  the  n*bure  of  com- 
pensation for  the  profits  of  the  lands 
during  the  pe'riod  during  which  the  re- 
oeivor  was  in  possession  I  have  to  con- 
strue the  following  words  extracted  from 
3.  49,  0,  P.  Tenancy  Act  (1  of  1920): 

"A  proprietor,  who  tampornrily  .  .  .  loses, 
whobhar  under  a  deoras  or  ordar  of  a  civil 
Court  or  a  transfer  or  otherwise  hia  right;  to 
occupy  any  portion  of  hia  sir  land  as  A  pro- 
prietor, shall,  at  the  date  of  such  loss,  become 
an  oooupanoy  tenant  of  suoh  sir  land." 

Now  in  a  series  of  rulings  reference 
has  been  nude  to  the  possessory  as  apart 
from  the  cultivating  right  of  a  proprie- 
tor in  sir  land.  I  cite  a  sentence  fro  en 
Diwan  Zalimsingh  v  Ghhadamilal  (i) 
at  p.  136- 

"in  the  pro39nt  oasa  the  plaintiffs  are  en- 
titled to  bring  to  aala  the  ontira  rights,  i.  e., 
the  possessory  and  the  cultivating  rights  of 
the  proprietor  in  the  sir  Und." 

In  Sheolal  v.  Nanhelal  (2)  at  p.  127 
ib  was  stated: 

"that  the  proprietary  and  cultivating  rights 
are  oo-  existing  and  component  pirta  of  the 
sir  right/- 
The words  "to  occupy  any  portion  of 
his  sir  land  as  a  "proprietor,"  in  S. 
49,  0,  P.  Tenancy  Act,  appear  to  me  to 
refer  to  this  view  and  to  mean  to  enjoy 
the  proprietary  righbs  in  any  portion  of 
sir  land.  There  can  be  no  doubb  that 
by  the  vesting  order  the  insolvents  tem- 
porarily  lost  their  right  to  enjoy  the 

(1)  [IBM]   LlO.P.  U.H    133, 

(9)  [1912]  8  N.  L,  B,  123=17  I.  0.  199. 


proprietary  rights  in  the  sir  land:  after 
the  vesting  order  the  receiver  deals  with 
these  righbs  in  the  manner  he  considers 
most  beneficial  to  the  interests  of  both 
creditors  and  insolvents.  It  is  not  neces- 
sary to  consider  whether  the  insolvents 
temporarily  Lost  their  proprietary  rights 
in  the  sir  lands:  What  has  to  be  con- 
sidered is  whether  they  temporarily  lost 
their  rights  to  proprietary  enjoyment, 
i.  e,,  to  proprietary  profits  eto.  The 
intenbion  of  S  49,  Tenancy  Aob,  appears 
to  be  bhat  whenever  propriebary  posses- 
sion temporarily  passes  from  the  owner 
of  sir  land,  he  becomes  an  oooupanoy 
tenant  I  therefore  hold  that  the  order 
causes  the  insolvents  to  become  occu- 
pancy tenants  of  the  Mr  lands.  Prideaax, 
A  J.  C.,  in  a  judgment  passed  on  31st 
August  1923  in  Shrikishan  v.  Nagoba, 
A.  I.  R.  1924  Nag  158  considered  the 
question  whether  a  receiver  could  apply 
for  sanction  of  the  sale  of  the  cultivating 
rights  in  sir  land,  he  held  that  by  the 
vesting  order  the  insolvents  acquired  oc- 
cupancy rights  and  I  fully  agree  with 
his  reasons  for  so  holding. 

Ib  is  clear  that  the  right  of  an  occu- 
pancy tenant  cannot  be  attached  and  sold 
in  exeoubionlof  a  decree:  8. 12,  (2),  Tenancy 
Act,  and,  therefore,  the  tenancy  rights  do 
nob  veat  in  the  receiver  (S.  28  (5),  Provl. 
Insol  Act).  At  the  date  of  the  applica- 
tion the  insolvents  were  occupancy  ten- 
ants and  the  receiver  was  not  entitled  to 
possession  of  the  cultivating  rights:  the 
insolvency  Court  should  therefore  have 
directed  delivery  of  possession  of  the 
sir  land  to  brio  insolvents.  I  set  aside 
the  orders  of  the  insolvency  and  appel- 
late Courts  and  direct  that  the  insolvents 
shall  now  be  placed  in  occupation  of  the 
land  which  formed  their  sir  land.  Costs 
in  all  Courts  will  bo  paid  from  the  funds 
in  the  bunds  of  receiver.  Counsel's  fee 
in  this  Cjurt  forty  rupees. 

P.N./B.K.  Order  set  aside. 
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SCJBHBDAR,    A.  J.  0. 

Ganeshlal — Appellant, 
v. 

Sardarmal — Respondent. 

First  Appeal  No.  118  of  1928,  Decided 
on  19th  April  1929,  from  decree  of  Addl. 
Dist.  Judge,  R-upur,  D/-  6th  June  1929 
in  Civil  Suit  No.  9  of  1922, 
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Civil  P.  C.v  O.  21,  R.  2— Pre  decree  ar- 
rangement not  to  execute  decree  ii  no  bar  to 
iti  execution. 

A  pre-deoree  arrangement  by  which  a  decree 
ia  not  to  he  eieouted  cannot  be  pleaded  in  bar 
of  the  elocution  of  the  decree:  11  N.  L  R. 
110;  29  Cal.  810  and  31  Cal.  179.  Rel.  on.; 
A  I.R.  1926  Mad,  582,  not  Foil.  [P  340  0  2] 

S   K.  Ghosh — for  Appellant. 

Abdul  Razak — for  Respondent. 

Judgment—  In  Civil  Suit  No.  9  of 
1922  on  the  file  of  the  Additional  District 
Judge,  Raipur,  a  final  decree  for  fore- 
closure was  passed  against  the  defen- 
dants-appellants on  19th  March  1927. 
The  respondent  on  3rd  August  1928  filed 
an  application  for  execution  of  the  said 
decree  asking  for  delivery  of  possession 
of  the  foreclosed  properties  and  a  warrant 
for  possession  was  issued,  but  returned 
unexecuted  because  it  was  reported  that 
the  houses  were  looked.  On  22nd  Sep- 
tember 1928  a  fresh  warrant  was  issued 
with  directions  to  break  open  the  looks 
and  deliver  possession  of  the  houses  to 
the  respondent  decree-holder. 

On  26th  September  1928  the  appel- 
ants  judgment-debtors  presented  an  ap- 
plication to  the  lower  Court  contending 
that  on  account  of  a  certain  agreement 
arrived  at  between  the  parties  before  the 
preliminary  decree  was  passed  the  decree 
could  not  be  executed  otherwise  than  in 
terms  of  the  alleged  agreement  which  are 
set  out  in  para.  2  of  the  application  in 
these  words: 

"That  these  Judgment-debtors  contend  that 
prior  to  the  passing  of  the  decree  fchore  wad  an 
agreement  between  the  parties  that  in  case  the 
subsequent-mortgagee  Madhoram  Paraaram 
would  fail  to  redeem  and  pay  up  the  decretal 
amount  this  decree-holder  would  not  execute 
the  decree  against  these  judgment-dabtora  and 
accept  the  decretal  money  in  three  annual 
instalments  ten  months  after  the  decree  abso- 
lute. That  the  consideration  for  this  agree- 
ment was  that  these  judgment-debtors  would 
not  dispute  the  decree-holders'  claim  under 
the  mortgage  which  part  of  the  agreement  the 
judgment  debtors  have  performed."* 

The  lower  Court  overruled  the  objec- 
tion on  the  short  ground  that  it  could 
not  go  behind  the  decree.  It  is  against 
this  order  that  the  judgment-debtors 
have  come  up  in  appeal  to  this  Court. 

Reliance  was  placed  by  the  learned 
pleader  for  the  appellants  on  the  case  of 
Venkatasubba  Mudali  v.  Manickammal 
(1),  which,  following  an  earlier  Full 
Bench  case  of  the  same  Court,  lays  down 
that  a  pre-deoree  arrangement,  by  which 
a  decree  was  not  to  be  executed,  can  be 

(1)  A.I.R.  1926  Mad.  582=49  Mad.  518. 


pleaded  in  bar  of  the  execution  of  the 
decree.  On  the  other  hand,  in  the  naea 
of  Eukamohand  v.  Badhakiaan  (2)  this 
Court  following  the  law  propounded  by 
the  Calcutta  High  Court  in  the  oaees  of 
Benode  Lai  v.  Brojendra  (3)  and  Hassan 
Ali  v.  Gauzi  Ali  Mir  (4),  has  held  ex- 
actly the  opposite  view  after  expressly 
dissenting  from  that  taken  by  the  Bom- 
bay High  Court  in  the  case  of  Laldas  v. 
Kishordas  (5) 

We  prefer  to  follow  the  view  of  this 
Court  and  hold  that  the  appellants  can- 
not plead  tbe  agreement  set  up  by  them 
in  bar  of  the  execution  of  the  final  decree 
for  foreclosure  The  result  is  that  this 
appeal  fails  and  is  dismissed  with  costs. 
Pleader's  fee  Rs.  50. 

P.N./H.K.  Appeal  dismissed. 


___ 

(2)  LlUiariTN.  L.  B.  110  =  29  I.  O.  838. 

(3)  [1902]  29  Oal.  810=6  0.  W,  N.  8S8. 

(4)  [1904J  31  Cal.  179. 

(5)  [18U8]   22  Bom.  463. 
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PlNDLAT,    J.  0. 

Bhagwan  Prashad— Plaintiff— Appel- 
lant. 

v. 

Bamoharanlal  and  others— Defendants 
— Respondents. 

First  Appeal  No.  97  of  1926,  Decided 
on  13th  December  1927,  from  decree  of 
First  Class  Sub-Judpe,  Chhindwara,  D/- 
14th  September  1926,  in  Civil  Suit  No. 
10  of  1926. 

Transfer  of  Property  Act,  S.  43— Transfer 
by  one  of  the  widows  of  part  of  property  of 
her  husband  —  Transfer  by  another  widow 
otf  her  portion  also  —  Compromise  between 
widows  not  to  contest  each  other's  transfers— 
Transferee  from  one  widow  afterwards  suc- 
ceeding otherwise  to  the  property  as  legal 
heir — Compromise  does  not  hold  good  —  3. 
43,  T.  P,  Act,  has  no  application. 

Where  there  was  on  the  part  of  r'efendant  1, 
a  transferee  from  one  of  the  widows  of  the 
deceased  owner  of  the  property,  a  promise  nob 
to  contest  the  rights  of  the  other  widow  of  the 
deceased  in  the  property  she  waa  then  hold- 
Ing,  whilo  she  also  made  a  similar  mutual 
promise  as  regards  the  property  in  possession 
of  defendant  1,  and  thus  there  was  a  mutual 
compromise  that  In  future  each  would  nob 
contest  the  other's  right,  but  where  later  on 
defendant  l  in  the  course  of  law,  obtained  an 
Indefeasible  title  to  the  property  independant 
of  the  widow. 

Held  :  that  the  compromise  ceased  to  have 
any  effect  and  BO  the  transferee  from  the  flrrt 
widow  cannot  say  that  defendant  _1  was  estop- 
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mutual  settlement,  whereby  it  was  ag- 
reed that  neither  of  them  should  disturb 
the  transfers  made  by  the  other.  As  a 
result  of  this  settlement,  defendant  1 
continued  to  hold  Bhaliwara  and  the 
eight  annas  share  of  mouza  Bilanda, 
while  Subheti  Khurd,  in  1912,  made  a 
gift  of  mouza  Bigdari  to  the  plaintiff 
and  gave  him  possession  of  mouza  Ling- 
pani  and  other  property  in  1921  shortly 
before  her  death.  Prior  to  this  in  1916. 
Subheti  Ehurd  had  filed  Civil  Suit  No, 
33  of  1916  in  the  Court  of  the  District 
Judge,  Chhindwara,  against  Ramoharftn 


ped  from  suing  for  the  claim  of  hie  share  in 
the  property.  8.  43  T.  F.  Act,  has  no  appli- 
cation in  such  case  :  A.  I.  R.  1923  All.  204  ; 
A.  L  R.  1923  All  387  (F.B  )  a  d  A.  I.  R.  1924 
All.  826,  Dist.  Smith  v.  Osborne,  (1857;  6  E.  L. 
O.  B75,  Ref.  [P  343  0  1] 

A.  7.  Khare  and  V.  B.  Dhoke—toi  Ap- 
pellant. 

B.  K.  Base,  V.  Base,  P.  N.   Rudra,  S. 
V.    Mangrekar   and    D.  K-   Qhosh,  Chau- 
dhr^-loi  Respondents. 

Judgment  — A  somewhat  interesting 
question  of  law  arises  in  the  present 
case.  The  following  genealogy  is  not 
disputed. 


Lao  hh  ma  a 


Hiraman=Mt.  Kasturibai 
I 

Tikaram=Two  widows  Subheti 
I    Ealan  and  Subheti 
Khurd 


Bhagwan  Praaad 
(plaintiff). 


1 

Amarsingh 

bhetl        Hariaingh= 
heti 

-Sujanl        Bhalron 
Bal 
(deft.  3) 

Durga 
Praaad 

Nathuram 

(adopted  by        Ramoharan  (defendant  1.) 
Subheti  Ehurd.) 


Roshanlal  (defendant  2.) 


Hiraman  was  the  owner,  amongst 
other  property,  of  mouza  Bagdari  (Chh- 
indwara) and  of  the  sir  and  khudkasht 
fields  therein  mentioned  in  para.  9  of  the 
plaint.  He  died  about  1869,  having  been 
predeceased  by  his  son  Tikaram.  Hira- 
man also  owned  mouza  Lingpani,  mouza 
Bhaliwara  and  an  eight  annas  share  of 
mouza  Bilanda  On  Hiraman's  death, 
the  property  went  to  his  widow  Mt. 
Easturibai  ;  she  died  in  1886,  and  the 
two  widows  of  Tikaram  Subheti  Ealan 
and  Subheti  Ehurd  then  took  possession 
of  the  property.  During  their  lifetime 
about  1890,  they  effected  a  partition  of 
the  property  as  follows  :  Subheti  Ealan 
took  mouzft  Bhaliawara  and  the  eight 
annas  share  of  mouza  Bilanda.  and  Sub- 
heti Ehurd  took  mouza  Liogpani  and 
mouza  Bagdari.  The  present  plaintiff  is 
said  to  have  been  adopted  by  Subheti 
Ehurd  in  1892  ;  Subheti  Ealan  had  the 
adoption  declared  null  and  void  in  a 
litigation  which  progressed  about  the 
year  1901. 

In  1909,  Sabheti  Ealan  executed  a  will 
in  favour  of  Ramoharan  (defendant  l), 
and  placed  him  in  possession  of  the  pro- 
perty held  by  her,  .Subheti  Ehurd, 
thereupon,  was  on  the  point  of  filing  a 
suit  for  cancelling  the  will  and  for  re- 
covery of  the  property  held  by  Ram- 
oharan, but  the  two  ladies  effected  a 


and  others  for  possession  of  the  property 
he  held.  The  case  came  up  on  second 
appeal  to  this  Court  and,  during  the 
pendency  of  the  said  second  appeal,  a 
compromise  was  arrived  at  between  Sub- 
heti Ehurd  and  the  defendant,  whereby, 
inter  alia,  the  former  recognized  the 
latter  as  the  owner  of  the  property  con- 
cerned in  the  said  suit,  while  the  latter 
declared  that  he  had  no  rights  over 
mouzas  Bagdari  and  Lingpani  and  agreed 
to  recognize  the  gift  of  mouza  Bagdari 
made  by  Subheti  Ehurd  in  favour  of  the 
plaintiff 

We  now  come  to  the  year  1921,  In 
that  year,  Subheti  Ehurd  died.  The 
father  of  Ramoharan,  Hariaingh,  filed 
Civil  Suit  No.  147  in  the  year  1922  in 
the  Court  of  the  First  Class  Subordinate 
Judge,  Chhindwara,  against  the  plaintiff 
and  his  father  Qopal  Prasad  for  posses- 
sion of  the  16  annas  share  of  mouza  Bag- 
dari and  Lingpani  and  succeeded  in  get- 
ting possession  from  the  Court.  Hari- 
singh  died  in  1925  and,  on  his  death, 
Ramoharan  and  his  brother  Roshanlal 
succeeded  to  the  property  obtained  by 
their  father  in  Civil  Suit  No.  147  of 
1922. 

Plaintiff's  case  apparently  was  that  the 
defendant  Ramoharan  was  bound  by  the 
compromise  in  suit  No.  33  of  1916  and 
was  bound  to  restore  mouza  Bagdari  to 
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him.  The  Subordinate  Judge,  by  his 
order  of  21sfc  August  1926,  held  that  the 
plaint  did  not  disclose  a  cause  of  action 
and  returned  it  for  amendment.  The 
amendment  made,  as  shown  by  the  Sub- 
ordinate Judge  in  his  order  of  14th 
September  1926,  left  matters,  to  all  in- 
tents and  purposes,  as  had  previously 
been,  and  the  Subordinate  Judge  accord- 
ingly dismissed  the  suit.  Against  this 
judgment,  dated  14th  September  1926, 
the  plaintiff  has  DOW  come  up  on  appeal. 

The  main  contention  urged  on  behalf 
of  the  plaintiff-appellant  in  this  appeal 
is  that  Btiagwan  Prasad  has  a  right  to 
the  property  in  suit  by  virtue  of  the 
principle  laid  down  in  S.  43,  T  P.  Act, 
and  reference  has  been  made  to  the 
deoicisions  in  Kanhai  Lai  v.  Brij 
Lai  (1),  Bahadur  Singh  v."  Ram 
Bahadur  (2),  Fateh  Singh  v.  Rukmini 
Raman]  i  Maharaj  (3)  and  Kunti  v.  Gaj- 
raj  Tiwari  (4),  in  this  connexion.  In 
the  first  case  quoted,  B,  one  of  three  bro- 
thers, was,  by  survivorship,  the  sole 
owner  of  the  estate  of  a  Hindu  joint 
family,  and  his  widow  became  entitled  to 
that  estate  for  life.  Her  title  was,  how- 
ever, disputed  by  A  and  P  and  K,  tbe 
widows  of  pre-deceased  brothers  of  B.  A 
set  up  a  claim  to  the  entire  family  estate 
based  on  the  allegation  that  he  had  been 
adopted  by  P  to  her  deceased  husband, 
and  wae  entitled  as  such  adopted  son  to 
the  whole  property.  P  supported  the 
claim  of  A>  and  together  with  K  alleged 
that  the  three  brothers  had  separated 
and  that  their  widows  were  each  entitled 
to  one-third  share  of  the  estate,  The 
widow  of  B  brought  a  suit  against  P  and 
K  for  a  declaration  that  Bt  her  husband, 
had  been  the  sole  owner  of  the  family 
property.  Before  this  suit  came  on  for 
hearing,  B's  widow,  her  daughter,  P,  K 
and  A  entered  into  a  compromise. 

Their  Lordships  of  the  Privy  Council 
held  that  A  was  precluded  from  claiming 
as  a  reversioner  by  his  having  been  a 
party  to  the  compromise,  which  as  well 
as  the  awards  made  in  accordance  with  it 
were  binding  on  him. 
In  the  &T9tAllahabad  case  (2)  quoted,  one 
Shad  died  leaving  two  surviving  daughters 
and  two  cousins  who  were  separated, 


(1)  A.I.R.  1918  P.O.  70=10  All.   487=45  I.A. 

118  (P.O.). 

(2)  A.I.B.  1928  All.  204=45  All.  277. 

(8)  A.I.B.  1928  All.  887=45  All.  889  (F.B.). 
(4)  A.I.B.  1924  All,  820=46  All.  847. 


both  from  him  and  each  other.  All  four 
of  these  entered  into  an  agreement  where- 
by they  divided  S's  property  between 
them  in  equal  shares.  Oae  of  the  cousins 
sold  the  share  so  acquired  ;  the  other 
cousin  died  leaving  three  sons  who  sue* 
oeeded  to  their  father's  share.  On  the 
death  of  one  of  the  daughters,  her  hus- 
band claimed  possession  of  her  share  in 
the  property  of  her  father,  and  in  this 
he  was  resisted  by  the  three  sons  of  t he- 
deceased  cousin  who  claimed  title  in 
themselves. 

It  was  held  therein  that  the  defen- 
dants, although  no  parties  tcr  tbe  agree- 
ment by  which  the  property  of  S  was 
divided,  yet  had  received  the  benefit  of  it 
on  the  death  of  their  father,  and  could 
not  be  permitted  to  question  its  validity. 
In  the  other  Allahabad  case  quoted,  a  re- 
versioner to  the  estate  of  a  deceased  sepa- 
rated Hindu  had  expressly  assented  to  an 
alienation  of  the  property  forming  part 
of  the  estate  made  by  the  widow  in  pos- 
session. It  was  held  th*t  such  a  rever- 
sioner cannot,  on  succeeding  to  the  estate 
after  the  widow's  death,  repudiate  his 
action  and  sue  for  possession  of  the  pro- 
perty alienated  by  the  widow.  In  the 
Kunti  v  Gajraj  (4)?  decision  quoted, 
Walsh,  Ag.  G.  J.  and  Byves,  J.,  held  that, 
according  to  equity  and  good  conscience! 
when  parties  having  agreed  not  to  go  to 
law,  carried  out  by  a  mutual  arrangement 
their  mutual  promises,  the  Courts  in 
India  will  not  permit  any  of  such  parties 
to  repudiate  what  has  been  done,  and 
will  prohibit  any  person  claiming  under 
such  party  from  attempting  the  same 
thing. 

It  has  been  urged  on  behalf  of  the 
plaintiff-appellant  in  this  Court  that,  as- 
he  was  a  party  to  the  compromise  of 
1918,  by  which  Subheti  Ehurd  and  he 
arrived  at  a  compromise  by  which  the 
former  recognized  defendant-respondent  1 
aa  the  owner  of  the  property  then  in  suit, 
while  Bamoharan  declared  that  he  had 
no  rights  over1  Bagdari  and  Lingpani  and 
agreed  to  recognize  the  gift  of  Bigdari 
made  by  Subheti  Khurd  in  the  plain- 
tiff's favour,  Bamoharan  is  now  estopped 
from  contesting  the  plaintiff's  right  to 
the  property  in  suit.  It  ia  further  urged! 
that  now,  as  Bimoharan  has  succeeded  to 
the  property  as  heir  to  his  father  Hari- 
singh,  he  cannot,  in  equity,  be  allowed  to 
question  the  title  of  the  plaintiff  :  of. 
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Smith  v.  Osborne  (5)  and  it  has  further 
beea  urged  ia  this  ooaaexioa  that,  under 
8.  23,  Cl.  (o),  Spool  go  Relief  Act,  the  pre- 
sent plaintiff-appellant  has  a  right  to 
enforce  performance  of  the  compromise 
arrived  at  in  1918. 

For  my  own  part,  I  am  wholly  unable 
to  accept  the  contentions  which  have 
been  urged  on  behalf  of  the  appellant  in 
this  connexion.  There  can  be  no  ques- 
tion but  that,  by  the  compromise  of  1918, 
defendant-respondent  1's  rights  entirely 
disappeared  for  the  time  being  and  that 
the  latter  wag  bound  by  the  compromise 
so  far  as  the  title  to  the  property  in  dis- 
pute was  concerned.  That  title  it  will 
be  remembered,  was  derived  from  the 
will  of  Subheti  Kalan  made  in  1909  In 
the  present  case,  however,  a  wholly 
different  set  of  facts  oame  later  into  oper- 
ation. The  father  of  defendant  1,  who 
had  not  been  a  party  to  the  compromise 
of  1918,  brought  a  suit  in  1922  against 
the  plaintiff  and  his  father  Go  pal  Prasad 
for  possession  of  mouza  Bagdari  and 
mouza  Lingpani  and  succeeded  in  getting 
possession  thereof.  Hansingh  thus  got 
ia  indefeasible  title  against  the  present 
plaintiff  and,  as  he  died  in  1925,  I  am  of 
opinion  that  his  estate  properly  devolved 
on  defendants  1  and  2 

1  do  not  think,  in  the  circumstances  of 
the  case,  there  can  be  any  question  of  ap- 
plying the  principle  laid  down  in  S.  43, 
T  P.  Act.  So  far  as  the  compromise  of 
1918  was  concerned,  there  was  no  trans- 
fer of  any  property.  There  was  only,  on 
the  part  of  defendant  1,  a  promise  not  to 
contest  the  rights  of  Subheti  Khurd  in 
the  property  she  was  then  holding,  while 
Subheti  Khurd  made  a  similar  mutual 
promise  as  regards  Hie  property  in  pos- 
session of  RiQQoharan  As  regards  the 
dispute  of  title  then  in  question,  there 
was  a  mutual  compromise  that  in  future 
each  would  not  contest  the  other's  right. 
Now,  however,  a  wholly  different  state  of 
affairs  has  arisen.  The  father  of  defen- 
dant 1  has  meanwhile,  in  course  of  law, 
obtained  an  indefeasible  title  to  the  pro- 
perty and  his  son  Bamoharan  has  now 
succeeded  as  one  of  the  heirs  thereto.  It 
ia  difficult,  in  those  circumstances,  to  find 
the  slightest  ground  for  the  present  suit. 
The  position  of  the  appellant  seems  to 
me  a  forced  and  an  unnatural  one. 

Let  us  assume  in  the  present  case  that. 

(5;  [1857]  6  H.L.O,  875=6   W.R.   21=3  Jur- 
(n.B,)  1181=108  R.B.  161. 


after  the  compromise,  Subheti  Khurd 
had  mortgaged  all  her  property  to  a 
stranger  and  that  the  mortgage  not  hav- 
ing been  satisfied,  it  had  passed  in  whole 
to  the  mortgagee.  Let  us  assume  also  to 
take  an  extreme  case  that  the  mortgagee 
in  question  had  thereafter  made  a  gift  or 
a  sale  of  the  property  in  favour  of  defen- 
dant 1-  On  the  position  taken  by  the 
appellant  in  this  Court,  defendant  1 
would  even  thereafter  be  estopped  from 
denying  the  title  of  the  plaintiff  to  the 
property  in  question.  The  position,  in 
short,  taken  up  by  the  plaintiff  in  this 
case  leads  to  a  sheer  reductio  ad  absur- 
dum.  I  am  of  opinion,  therefore,  that 
the  case  has  been  rightly  decided  by  the 
lower  Court  and  that,  in  reality,  the 
plaint  discloses  no  valid  cause  of  action. 

The  appeal  is  accordingly  dismissed. 
The  appellant  must  bear  the  respondents' 
costs. 

Costs  in  the  lower  Court  as  already 
ordered. 

N.K./B.K.  Appeal  dismissed. 
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JACKSON,  A,  J.  C. 

Q-ulabchand — Defendant — Appellant. 
v. 

Bhaiyalal  and  others  —  Plaintiffs  — 
Respondents. 

Second  Apyeal  No.  288  of  1928,  Deoi- 
ded  12th  August  1929,  from  decree  of 
Dist.  Judge,  Jubbulpore,  D/-  19th 
February  1928,  in  Civil  Appeal  No.  134 
of  1927. 

(a)  Civil    P.  C.,     S.   100— Point  not  railed 
in    fint  appeal  should  not   be   allowed  to  be 
railed  in  lecond  appeal. 

When  a  parson  doea  not  state  in  hia  grounds 
of  first  appeal  anything  about  marriage  of  A 
\yith  B,  he  should  hot  be  allowed  to  urge  In 
second  appeal  bhab  the  marriage'  took  plaoa 
and  was  valid.  [P  344  0  1] 

(b)  Evidence    Act,    S.    18— Admiiiion    of 
point!  off  law  cannot  bind  person. 

Admission  by  a  person  that  a  Brahmin 
widow  was  admitted  into  the  caste  of  Ahira 
and  that  aba  was  Kari  wife  of  an  Ahir,  in- 
cludes an  admission  of  a  point  of  law  which 
would  not  bind  him.  [P  344  0  2  ;  P  345  0  1] 

(c)  Evidence    Act,    S.    114— Person!    who 
cannot  prim  a  facie  contract  valid    marriage 
living  together   ai  man  and  woman— No  pre- 
sumption of  valid  marriage  arise!. 

Presumption  of  a  valid  marriage  from  two 
persons  living  together  as  man  and  woman 
cannot  be  drawn  where  the  union  is  between 
a  man  who  is  an  Ahir  and  a  Brahman  widow, 
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who  cannot  prima  facie  contract  a  valid  mar- 
riage.  [P  345  0  1] 

(d)  Civil  P.C.,  S.  100— Court  holding  thai 
document  is  §o  worded  as  to  obscure  iti 
meaning— It  is  not  interpretation  of  docu- 
ment. 

Where  the  Court  holds  that  the  document 
Is  so  worded  as  to  obscure  its  meaning 
and  prevent  the  executants  from  grasping 
the  fact  that  they  were  executing  a  deed  of 
surrender,  it  is  not  an  interpretation  of  a 
document  and  such  finding  does  not  involve 
a  point  of  law.  [P  345  0  1] 

M.  B.  Bobde  and  R.  N.  Padhye—tor 
Appellants. 

O.  R.  Deo—  for  Respondents, 

Judgment.  —  This  judgment  will 
govern  two  second  appeals  Nos.  268  and 
289  of  1928.  They  arise  from  two  suits, 
in  one  of  which  the  malgnzar  sues  for  pos- 
session of  certain  fields  in  monza  Dhanga- 
wan.  In  the  other  the  three  plaintiffs, 
Bhaiyalal,  Jhnnni  and  Chutti,  have  sued 
for  mesne  profits  of  the  said  fields  for 
the  period  dnring  which  they  were  dis- 
possessed by  the  malguzar.  Gulabohand's 
suit  and  his  defence  in  the  other  suit  are 
based  on  two  surrender  deeds,  one  exe- 
cuted by  Mt.  Phuljariya  who,  he  alleges, 
was  the  Eari  wife  of  Ghunnn,  the  de- 
ceased brother  of  Bhaiyalal,  Jhunni  and 
Chutti.  The  other  surrender  deed  has 
been  executed  by  Jhunni  and  Ghutti.  It 
is  the  finding  of  the  two  lower  Courts 
that  Phuljariya,  who  was  a  Brahmin 
widow,  was  not  and  could  not  be  legally 
married  to  Chunnu,  an  Ahir,  and  that  the 
alleged  surrender  deed  executed  by  Jhun- 
ni and  Chutti  was  nob  intended  by  them 
to  be  a  surrender  deed,  they  were  over- 
reached by  the  malguzar  and  that  they 
were  merely  executing  a  compromise  in 
respect  of  certain  criminal  oases  that  had 
been  filed  in  connexion  with  the  dispute 
about  the  land. 

The  lower  appellate  Court  has  pointed 
out  that  in  the  grounds  of  appeal  before 
it  nothing  was  stated  about  the  marriage 
of  Phuljariya  with  Chunnu.  In  these 
circumstances  I  am  inclined  to  think 
that  Oulabohand  should  not  be  allowed 
in  second  appeal  to  urge  that  the  mar- 
riage took  place  and  was  valid  ;  but  at 
the  same  time  I  should  like  to  state  my 
opinion  that  on  the  record  it  could  not 
be  held  proved  that  a  valid  marriage 
took  place.  My  attention  has  been  drawn 
to  the  following  sentence  in  Russell's 
Tribes  and  Castes  of  the  Central  Pro- 
ivinces,  Vol.  2,  p.  23  : 
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"But  though  the  Ahir  caste  takes  Its  name 
and  ia  perhaps  partly  descended  from  the 
Abhira  tribe,  there  is  DO  doubt  that  it  IB  now 
and  has  been  for  centuries  a  purely  occupa- 
tional oaate,  largely  recruited  from  the  in- 
digenous tribes.11 

It  is  argued  from  this  that  the  Ahirs 
cannot  be  held  to  be  bound  strictly  by 
the  doctrines  of  Hindu  Law,  and,  in 
particular,  marriage  among  them  must 
be  regarded  as  governed  by  usage  It  is 
urged  that  it  was  pleaded  in  the  trial 
Court  that,  by  usage,  the  marriage  of  an 
Ahir  male  with  a  Brahmin  female  is  a 
valid  marriage  and  that  the  trial  Court 
has  failed  to  go  into  the  plea  of  usage. 
An  issue  was  framed  as  regards  the  mar- 
riage of  Chunnu  and  Phuljariya  in  the 
following  words  : 

(a)  Whether  Chunnoo    married    Mt.  Phul- 
jhariya  in  the  Kari  form  of  marriage? 

(b)  If  so   what   was  the  legal  effect  of  the 
marriage  of  Brahmin  widow  and  an  Ahir  ? 

Under  this  issue  it  was  open  to  Gulab- 
ohand  to  prove  the  alleged  usage  and  show 
that  such  a  marriage  was  valid  ;  but  he 
has  not  done  so.  Bai  Gulab  v.  Jiwanlal 
Ear  Hal  (l)  has  been  cited.  In  that  case 
it  has  been  held  that  in  the  Bombay 
Presidency  a  marriage  between  a  Vaiahya 
male  and  the  illegitimate  daughter  born 
of  Vaishya  father  and  a  Sudra  mother  is 
valid.  That  decision  is,  however,  no 
authority  for  holding  that  the  marriage 
between  a  Sudra  and  a  woman  of  a 
higher  caste  is  valid.  Assuming  that 
Chunnu  and  Phuljariya  did  go  through  a 
form  of  marriage,  I  am  unable  to  hold 
that  it  has  been  proved  to  be  valid. 

On  behalf  of  Gulabohand  an  argu- 
ment has  been  based  on  the  fact  that  on 
21st  September  1926  Bhaiyalal  admitted 
that  Phuljariya  was  admitted  into  the 
caste  of  Ahirs  and  that  she  was  Kari  wife 
of  Chunnu.  The  trial  Court  allowed  this 
pleading  to  be  withdrawn,  although  it 
remarked  that  it  doubtod  whether 
Bhaiyalal  was  unable,  as  he  alleged,  to 
understand  the  meaning  of  Kari  wife.  It 
is  nrged  that  this  amendment  should  not 
have  been  allowed  and  that  the  admis- 
sion by  Bhaiyalal  was  sufficient  to  prove 
the  fact  of  the  marriage  and  usage  which 
made  it  valid.  I  am  unable  to  accept 
this  argument,  because  I  find  that 
Bhaiyalal's  admission  was  in  direct  con 
tradiotiun  of  the  pleading  made  by  him 
on  the  same  day,  and  it  includes  in  any 
case,  if  the  contention  on  behalf  ofl 
Onlabohand  is  correct,  an  admission  of  a 


(1)  A,  I.  R,  1929  Bom.  82=46  Bom.  871. 
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point  of  law  which  would  not  bind  him. 
It  has  also  been  urged  that  as  Chunnu 
and  Phuljariya  admittedly  lived  together 
as  man  and  woman,  it  should  be  presum- 
ed that  they  were  validly  married  ;  but 
that  presumption  oannot,  however,  be 
drawn  in  the  oiroumstanoes  like  those  of 
the  present  oase  in  whioh  the  union  is 
between  a  man  and  a  woman  who  cannot, 
Prima  facie,  contract  a  valid  marriage. 

The  surrender  deed  executed  by 
Phuljariya  can  be  given  no  effect.  As 
ragards  the  other  surrender  deed  the 
finding  of  the  two  lower  Courts  is  a  find- 
ing of  fact.  It  is  urged  that  a  point  of  law 
is  involved  as  the  finding  depends  upon 
the  interpretation  of  a  document.  That 
does  not  seem  to  me  to  be  the  oase.  The 
lower  Courts  in  effect  hold  that  the  docu- 
ment was  so  worded  as  to  obscure  its 
meaning  and  prevent  the  executants 
from  grasping  the  fact  that  they  were 
executing  a  deed  of  surrender.  This  is 
not  the  interpretation  of  a  document  ; 
and  I  see  no  reason  for  interfering  with 
the  finding  of  fact  by  the  two  lower 
Courts  that  Jhunni  and  Chutti  did  not 
intend  to  execute  a  deed  of  surren- 
der. It  must,  I  think,  be  found  that 
Gulabohand  had  no  right  to  possession  of 
the  fields  and  that  his  claim  to  posses- 
sion was  rightly  dismissed  and  the  claim 
against  him  for  mesne  profits  rightly  de- 
creed. I  dismiss  both  appeals  with 
costs. 

P.N./fl.K.  Appeal  dismissed. 
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SUBHEDAR,  A,  J.  C 

Vishnu  —  Applicant. 

V. 

Secy,  of  State—  Non-Applicant. 

Civil  Revn.  No.  136-B  of  1928,  Decided 
on  25th  February  1929,  from  order  of 
Small  OAUSO  Court  Judge,  Akola,  D/- 
15th  March  1928,  in  Civil  Suit  No.  2497 
of  1927. 


«d  Revenue  Code,  S.  160  (3) 
"~  ra»*4  «nder  R.  4-Chaudi, 

If  a  Ohaudi  oould  conveniently  accommo- 
date a  school  or  vice  versa,  It  would  none  the 
leas  be  regarded  a  Ohaudl.  [P  346  0  1] 

(b)  Bertr  Land  Revenue  Code.  S.  160(3) 
—Rules  under,  R.  5-Rule  5  does  not  pro- 
^i/1?'01;  ""»«••  lobe  given  to  assessees  in- 
dividually, 

Bale  5  ioes  not  provide  for  notices  bo  be 
given  to  tto  aiaesseea  Individually  and  If  only 
«D6  notloeto  all  the  asaesseeB  in  the  village  IB 
potted  in  ti^e  Ohaudl  along  wlbh^the  copy  of 


the  register,  it  is  sufficient  compliance  with 
R.  5.  [P  846  0  2] 

(c)  Berar  Land  Revenue  Code,  S.  160  (3) 
— Rules  under,  R.  4  —  Identification  of  as- 
sessment register!  made  in  December  is 
proper. 

There  is  no  provision  in  the  Code  or  the 
rules  framed  thereunder,  whioh  prohibits  the 
verification  of  assessment  registers  by  the 
Revenue  Officers  after  30th  November  and  de- 
clares such  an  action  on  their  part  as  void, 
and  so  if  verification  is  made  in  December,  it 
is  perfectly  in  order,  [P  946  0  2] 

(dj  Berar  Land  -Revenue  Code,  S.  175— 
Scope, 

If  the  procedure  adopted  by  the  Revenue 
Officers  acting  under  rules  made  under  S.  160 
(3)  is  irregular,  parson's  remedy  is  by  way 
of  appeal  to  the  higher  revenue  authorities 
and  nob  by  a  civil  suit.  [P  346  0  2] 

O.  O.  Hatvalne — for  Applicant. 

G.  P.  Dick — for  Non- Applicant. 

Order. — This  application  for  revision 
arises  out  of  a  suit  brought  by  the  plain- 
tiff.applicant  in  the  Small  Cause  Court, 
Akola,  to  recover  Bs.  2  from  the  Secy,  of 
State  for  India,  the  defendant-non-appli- 
oant,  alleged  to  have  been  illegally  re- 
covered from  him  by  the  Tabsildar  of 
Akola  on  llth  May  1927,  in  respect  of 
Mahar  Jaglia  cess  for  the  year  1926- 
1927. 

The  principal  ground  on  whioh  the 
right  of  suit  was  founded  is  contained  in 
para.  1  of  the  plaint  wherein  it  is  stated 
that  the  assessment  was  ultra  vires  be- 
cause no  notice,  as  required  to  be  given 
under  the  rules  regulating  the  assessment 
and  collection  of  ceases,  was  given  to  the 
plaintiff.  These  rules  are  framed  by  the 
Local  Government  under  S.  160  (3), 
Berar  Land  Revenue  Code,  and  published 
as  Notification  No.  1448-738-12,  dated 
17th  May  1923.  Rules  4  and  5  may  use- 
fully be  reproduced  below  : 

"  (4)  Between  October  1st  and  November 
30bh,  the  Tahsildar  with  the  assistance  of  the 
village  officers  will  decide  whether  the  persona 
entered  in  the  register  are  liable  to  be  asses- 
sed and  in  whioh  class  each  person  falls. 
(5)  On  completion  of  the  assessment  of  each 
village  the  register  shall  be  forwarded  to  the 
tahsll  and  a  copy  shall  be  posted  in  the 
ohaudi  accompanied  by  a  notice  informing 
aBBeaaeea  that  an  appeal  may  be  presented 
to  the  Sub-Divisional  Officer  under  the  Barar 
Land  Revenue  Code  not  later  than  45  days 
after  the  date  on  whioh  the  register  was 
posted.  " 

In  para.  9  of  his  written  statement  the 
defendant  stated  that  legal  notice  was 
given  as  mentioned  in  R.  5  above  and 
that  one  was  posted  in  the  ohaudi  aa 
required  by  the  said  rule.  It  was  farther 
contended  by  the  defendant  that  the 
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plaintiff's  suit  was  barred  under  the  pro- 
visions of  Sa.  171  (i)  (3)  and  175,  Berar 
Land  Revenue  Code. 

Further  oral  pleadings  were  recorded 
by  the  lower  Court,  an  idea  of  which 
could  be  gathered  from  the  following 
issues  : 

11  (1)  Is  thera  a  Ohaudi  Aland*  ?  (2)  Was  a 
oopy  of  the  assessment  register  posted  to  the 
Chaudi  7  (3)  Was  the  assessment  ultra  vnea 
as  nob  being  made  before  30th  November  ? 
(4)  la  the  suit  barred  under  Sa.  171  and  175, 
Berar  Revenue  Code  ?  " 

All  these  issues  wore  decided  against 
the  plaintiff  and  his  claim  was  dismissed. 
He  has  therefore  come  up  to  this  Court 
in  revision  In  challenging  the  findings 
of  the  lower  Court  the  learned  pleader 
for  the  applicant  has  taken  me  through 
the  entire  evidence  on  record,  upon  a 
careful  consideration  whereof  I  have  no 
hesitation  in  concurring  with  the  lower 
Court  in  holding  that  there  was  a  ohaudi 

10  the   village  alanda,  though  the  build- 
ing is  also  used  for  holding  a.  school,  and 
that  a  copy  of  the  register  of   assessment 
together   with  a    notice    as    required  by 
B.    5,   Assessment   Rules,  was  posted  in 
this  building    the  very    next    date    after 
the  verification  of  the  register  was  made 
by  the  Naib  Tahsildar.    Mr.    Deshmukh, 
who  has  been  examined  as  P.  W.  1. 

It  was  very  vehemently  contended  by 
tbe  learned  pleader  for  the  applicant 
that  when  B.  4  only  speaks  of  a  ohaudi 
the  posting  of  a  oopy  of  the  assessment 
register  and  the  notice  in  a  building  used 
both  as  a  chaudi  and  a  school  is  not  in 
strict  compliance  with  the  requirements 
of  the  rule,  and  therefore  the  assessment 
was  ultra  vires  I  have  been  referred  to 
no  authority  for  this  strange  proposition. 
The  word  "  chaudi  "  is  admittedly  no- 
where defined,  and  if  u  ohaudi  could 
conveniently  accommodate  a  school  or 
vice  versa,  it  would  in  my  opinion  none 
the  less  be  regarded  a  chaudi,  as  was 
understood  in  the  village  alanda  by  the 
village  officers,  the  patwari  (D.  W.  1), 
the  patel  (D.  W.  2)  and  the  village  mahar 
(D.  W.  3). 

It  was  urged  that  B.  5  requires  indivi- 
dual notices  to  be  given  to  the  assessees. 
I  am  unable  to  appreciate  this  conten- 
tion in  the  face  of  the  clear  wording  of 
the  said  rule.  The  effective  words  are 
that  a  oopy  (of  the  register) 

11  shall  be  ported  in  the   ohaudi   accompanied 
by  »  notice  in  form  log  •••eieeei  that  an  appeal 
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may    be    presented    to     the     Sub-Divisional 
Officer.  " 

I.  therefore,  hold  that  if  only  the  notice 
to  all  the  asaessees  in  the  village  is 
posted  in  the  ohaudi  along  with  the  oopy 
of  the  register  it  is  a  sufficient  oompli 
ance  with  B.  5,  of  the  said  rule.  The 
rule  in  question  does  not  provide  for 
notices  to  be  given  to  the  assessees  in- 
dividually. 

It  was  next  contended  that  because 
the  Naib  Tahsildar  did  not  admittedly 
verify  the  register  between  1st  October 
ami  30th  November,  as  required  by  B.  4, 
but  did  it  on  4ch  December,  therefore  the 
whole  basis  of  the  assessment  was  illegal 
and  the  assessment  itself  ultra  vires. 
There  is  also  no  force  in  this  contention. 
The  learned  pleader  for  the  applicant  was 
unable  to  point  out  to  me  any  provision 
in  the  Barar  Land  Bevenue  Code,  or  the 
rules  made  thereunder,  which  prohibits 
the  verification  of  assessment  registers 
by  the  revenue  officers  after  30th  Novem- 
ber and  declares  such  an  action  on  their 
part  as  void.  In  the  absence  of  any  pro- 
hibition to  that  effect  I  hold  that  the 
verification  made  by  P.  W.  1,  Mr.  Desh- 
mukh, in  the  present  case  was  perfectly 
in  order. 

But  assuming  that  the  procedure  adop- 
ted by  the  Naib  Tahsildar  was  irregular, 
it  is  rightly  contended  by  tbe  learned 
Government  Advocate,  who  appeared  for 
the  non-applicant,  that  the  plaintiff's 
remedy  was  by  way  of  appeal  to  the 
higher  revenue  authorities  and  not  by  a 
civil  suit.  S.  175,  Berar  Land  Bevenue 
Code,  is  clear  on  this  point.  It  says  : 

"No  suit  shall  be  brought  in  any  civil 
Court  against  the  Government  on  account  of 
any  act  or  omission  of  any  Bevenue  Officer 
unless  the  plaintiff  first  proves  that,  previ- 
ously to  bringing  his  suit,  he  has  presented 
all  such  appeals  allowed  by  the  law  for  the 
time  being  in  force  as,  within  the  period  of 
limitation  allowed  for  bringing  such  puit,  it 
was  possible  to  present.  " 

It  is  admitted  that  the  applicant  failed 
to  appeal  to  the  revenue  authorities, 
against  the  irregularities  complained 
of,  and  therefore  S,  175  aforesaid  bars 
the  present  suit.  On  this  ground  alone 
the  plaintiff  was  out  of  Court  but  I  have 
considered  the  case  on  the  merits  as  well 
because  of  its  importance  and  the  vehe- 
mence with  which  it  was  argied.  The- 
application  for  revision,  therefore,  fails 
and  is  dismissed  with  costs.  Pleader's- 
fee  Bs.  15. 

P.N./R.K.  *  Revision  dismissed* 
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JACKSON,  A,  J.  0. 
Premsukhdaa — Appellant- 
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v- 

Shankerdas — ^Respondent- 

Civil  Revn.  Appln.  No.  357-B  of   1928, 

Decided  on  29th  July    1929,    from    order 

fof  2nd  Cl.  Addl.   Sub-Judge,    Khamgaon, 

D/-  19th  November  1928,  in   Civil   Suit 

No.  1  of  1927. 

(a)  Civil  P.  C.,  O,  7,  R.  8-Plainliff  claim- 
ing properly  by  ownenhip     as    luccenor    to 
person  in    mahantihip   and    in    hii    reply    to 
defendant1!  written  statement  pleau.ng  that 
he  was  entitled,    even    if    not    owner,    to    its 
management,     first     claim     cannot      include 
•econd  and  case  falli  under  O.  7,  R.  8. 

Whore  a  plaintiff  in  his  plaint  claims  a 
property  by  virtue  of  ownership  as  successor 
to  a  person  in  the  mahintship  of  a  tompla 
and  in  hia  reply  to  the  defendant's  written 
statement  he  pleads  chat  he  IB  entitled,  even 
if  not  the  owner,  to  the  management  of  the 
property,  though  he  claims  the  same  relief 
namely  possession  on  both  grounds  and 
claims  it  in  both  oases  by  virtue  of  his  title 
to  be  mahant;  but  as  in  one  case  ho  claims 
that  th>>  mahant  is  the  owner  of  the  property 
and  in  tho  other  that  the  mahant  is  entitled 
to  possession  as  manager,  the  first  claim  can- 
not include  the  second  and  he  has  two  dis- 
tinct claims,  founded  on  separate  and  dis- 
tinct grounds  and  the  case  falls  under  O.  7, 
R.  8.  [P347C2] 

(b)  Civil  P.  C.,  S.  115— Issues    framed    not 
arising  from  plaint — Revision  lies, 

Wnere  tho  Court  under  a  mistake  frames 
issues  which  do  not  arise  from  the  plaint  as 
drafted  and  rejects  application  to  confine 
issues  to  the  matters  set  up  in  tho  plaint, 
revision  of  the  order  is  possible  :  12  Bom.  617 
and  42  Cal.  926,  Reh  on. .  [P  347  C  2] 

P.  S.  Kotval  and  W.  B.  Puramk— 
for  Appellant. 

M.  ft  Bobde—toi  Respondent. 

Order.— The  plaintiff  Shankerdas  in 
his  plaint  claimed  the  property  in  dis- 
pute by  virtue  of  ownership,  as  successor 
to  one  Thakurdas  in  the  mahanbship  of 
the  Balaji  temple.  In  para.  14  of  his 
written  reply  he  pleaded  that  he  was 
entitled,  even  if  not  the  owner,  to  the 
management  of  the  property.  Subse- 
quently he  applied  for  permission  to 
amend  his  plaint  by  adding  a  olaim  as 
manager.  His  application  was  allowed, 
but  this  Court  in  revision  reversed  the 
lower  Court's  order.  In  this  Court  it 
was  pleaded  on  behalf  of  the  plaintiff 
that  the  application,  though  called  one 
for  the  amendment  of  the  plaint,  was 
not  an  application  for  amendment  but 
only  contained  an  explanation  of  his 


position  as  owner.  This  Court  held  that 
on  that  explanation  by  the  plaintiff  no 
amendment  was  necessary.  This  Court's 
order  has  clearly  been  misunderstood  by 
the  lower  Court  as  holding  that  no 
amendment  of  the  plaint  was  necessary, 
as  the  claim  to  be  manager  had  been 
pleaded  in  the  written  reply.  Issues 
have  accordingly  been  framed  on  tho 
view  that  the  plaintiff's  right  to  be 
manager  can  be  considered  without 
amendment  of  the  plaint.  An  applica- 
tion was  made  for  the  issues  to  be  con- 
fined to  the  plaintiff's  original  case 
based  on  ownership  but  that  has  been 
rejected  and  the  defendants  now  apply 
for  revision  of  the  order  rejecting  it. 

The  question  arises  whether  O.  7» 
B.  8,  applies  to  the  present  case.  That 
order  runs  as  follows  : 

"  Where  tho  plaintiff  seeks  relief  in  respect 
of  several  distinct  claims  or  causes  of  action 
founded  upon  separate  and  distinct  grounds,, 
they  shall  be  stated  as  far  as  may  be  sepa- 
rately and  distinctly." 

It  is  urged  on  behalf  of  the  plaintiff 
that  on  both  the  grounds  set  up  by 
him  he  is  claiming  the  same  relief  ;  but 
that  does  not  take  the  case  out  of  the 
purview  of  the  rule.  He  is  claiming 
the  same  relief  possession,  and  he  is 
claiming  it  in  both  oases  by  virtue  of 
his  title  to  be  mahant  ;  but,  in  one  case, 
he  claims  that  the  mahant  is  owner  of 
the  property,  and,  in  the  other,  that  the 
mahant  is  entitled  to  possession  as 
manager.  The  first  olaim  cannot  be 
held  to  include  the  second  ;  and  it  seems 
to  me  that  he  has  two  distinct  claims 
founded  on  separate  and  distinct  grounds 
and  he  should  have  included  his  olaim 
as  manager  separately  and  distinctly  in 
the  plaint.  It  is  not  enough  for  him 
to  set  up  that  olaim  in  the  pleadings. 
He  had  to  obtain  leave  to  amend  the 
plaint  and  that  leave  has  now  been 
denied  him.  It  follows  that  his  olaim 
to  possession  as  manager  does  not  arise- 
in  the  suit  and  no  issue  should  have 
been  framed  relating  to  that  claim. 

It  has  been  contended  on  behalf  of  the 
plaintiff  that  under  S.  115,  Civil  P.  C. 
there  can  be  no  revision  of  the  order. 
It  has,  however,  been  held  in  Venkubai 
v.  Lakshman  Venkoba  (l)  that  in  any 
case  where  the  Court,  having  a  mistaken 
and  wrong  apprehension  of  the  questions 
at  issue,  proceeds  to  determine  an  issue 
which  does  not  really  arise  in  the 
(1)  [1888J  19  Bom,  617. 
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and  bases  its  decision  of  the  oaae  oa  its 
determination  of  that  issue,  ib  acts  with 
material  irregularity  in  the  exercise  of 
its  jurisdiction.  The  same  view  has 
been  taken  in  Sivaprasad  Ram  v.  Tri- 
comdas  Cover ji  Bhoja  (2)  and  I  am  of 
opinion  that  revision  of  the  order  is 
poasible.  In  the  latter  of  the  two  oases 
mentioned,  it  was  an  interlocutory  order 
that  was  revised.  Any  issue  relating 
to  the  olaim  to  possession  as  manager 
must  be  struck  out.  The  application 
for  revision  is  allowed  with  costs-  I 
fix  Bs  30  as  pleader's  fee- 

P.N./R.K.  Revision  allowed. 

(2J  [1915J  42  Oal.  9 26  =-2 7  I.  G.  917. 
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JACKSON,  A.  J.  C. 

Laj  bar  khan  and  another — Plaintiffs — 
Applicants. 

v- 

Nanhu — Defendant — Non-Applioint. 

Civil  Bavn.  No.  116  of  1929,  Decided 
on  20th  September  1929.  from  order  of 
Small  Cause  Court  Judge,  Sohagpur, 
D/-  22nd  December  1928,  in  Small 
Cause  Suit  No.  611  of  1928. 

afr  Usurious  Loam  Act  S.  3  (1) — Custom  in 
locality  allowing  interest  at  75  per  cent  per 
annum  and  double  that  in  default — Interest 
is  still  excessive — Court  can  under  S.  3  (1) 
order  repayment  of  excessive  interest  and 
no  claim  for  such  relief  is  necessary. 

Even  if  ib  ia  proved  that  ib  IB  the  custom 
In  the  locality  to  charge  interest  at  75  per 
oent.  per  annum  and  150  per  cent  per  annum 
lii  oase  oE  default,  the  rate  of  interest  can 
fltill  be  held  to  be  excessive  and  Court  has, 
under  3.  3  '!),  powar  to  re-open  transaction 
and  order  repay  ma  at  in  respect  of  excessive 
interest  and  no  claim  for  such  relief  is  neces- 
sary. [P  348  G  2] 

Samiullakhan — for  Applicants. 

Order. — This  is  an  application  for 
revision  of  a  decree  passed  by  the  Small 
Oause  Court,  Sohagpur,  in  a  suit  brought 
on  a  bond,  dismissing  the  plaintiffs1 
•suit  and  direotiog  them  to  pay  Bs. 
42-8-0  on  account  of  surplus  recoveries. 
The  bond,  on  which  the  suit  was 
brought,  was  executed  on  16th  January 
1926  for  Bs.  50.  The  rate  of  interest 
stipulated  for  was  one  anna  per  rupee 
per  mensem  and  in  default  two  annas 
per  rupee  per  mensem-  The  suit  was 
brought:  on  24th  September  1923,  less 
than  three  years  after  the  execution  of 
the  bond.  By  that  time  the  defendant 


had  paid  Bs.  122-8-0.  The  Judge  of  the 
Small  Cause  Court,  acting  OQ  the 
Usurious  Loans  Act,  reopened  the  trans 
action,  found  that  the  rate  of  interest 
stipulated  for  was  exhorbibanb  and  penal 
and,  allowing  interest  at  two  per  cent 
per  annum,  found  that  only  Ra.  80  was 
due  to  the  plaintiffs  and  g  we  a  decree 
to  the  defendant  for  Bs.  42  8-0  paid  in 
excess.  It  is  objected  that  the  defen 
dant  never  asked  for  this  relief,  but  it 
does  not  seem  to  me  that  any  such  olaim 
is  necessary  ;  under  S.  3  (l),  Usurious 
Loans  Act  the  Court  has  power  to  order 
repayment. 

It  is  also  objected  that  the  plaintiffs 
were  not  allowed  to  show  that  the  inter- 
est was  not  excessive.  Reference  has 
been  made  to  Ruldu  Mai  Thakar  Das 
v.  Allah  Ditta  (1),  where  it  is  laid  down 
that  in  deciding  whether  the  rate  of 
interest  charged  is  excessive,  the  Court 
must  haye  regard  to  the  prevailing  rate 
of  interest  on  similar  transactions  in  the 
locality,  the  security  offered  to  the 
plaintiff,  the  nature  of  the  dealings  bet- 
ween the  parties  and  the  period  during 
which  the  account  was  outstanding  for 
less  than  three  years.  Periodical  pay- 
ments were  being  made  by  the  debtor 
and  though  no  security  was  offered  and 
no  evidence  given  as  to  the  prevailing 
rate  ia  the  locality  for  loans  of  -the 
description  of  the  one  now  under  con- 
sideration, I  consider  that  the  Small 
Cause  Court  was  right  in  holding  the 
rate  to  be  excessive.  Even  if  ib  were 
proved  that  it  is  the  custom  in  the 
locality  to  charge  interest  at  75  per  cent 
per  annum  and  that  150  per  oaat.  per 
annum  in  oa.se  of  default,  I  should  still 
hold  the  rate  of  interest  to  be  obviously 
excessive.  It  has  been  pointed  cut  that 
the  debt  was  to  be  repaid  ia  three 
months  and  if  that  payment  had  been 
made  within  that  period,  the  interest 
would  only  have  been  Bs.  9.  It  doee 
not,  however,  alter  the  fact  that  it  would 
be  interest  at  the  rate  of  75  par  oent 
per  annum.  I  decline  to  interfere  in 
revision  and  I  dismiss  the  application 
with  costs. 

F.N./R.E,  Revision  dismissed. 
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JACKSON,  A.  J.  G. 

Abdul  Sattar  —  Defendant  2  —  Appel. 
lanfc. 

7- 
Bansgopal — Plaintiff — Respondent. 

Second  Appeal  No.  592  of  1927,  Deci- 
ded on  14th  March  1929,  from  decree  of 
Dist.  Judge,  Hoshangabad,  D/-  29th 
-August  1927,  in  Civil  Appeal  No.  63  of 
1927, 

Civil  P.  C.,  S.  97— Appeal  againit  prelimi- 
nary decree  after  pauing  of  final  decree  ii 
competent. 

An  appeal  filed  ftRinst  a  preliminary  deoree 
after  the  final  deoree  ia  passed  ia  competent 
even  though  no  appeal  is  filed  against  the 
final  decree  :  37  Mad.  29  ;  37  Mad.  455  and  36 
All.  5a2,  Bel.  on  :  36  Cat.  762  and  A.  I.  R.  19U 
Col.  103,  not  Foil  :  A.  1,  B.  192S  Cal.  3*5,  Ref. 

[P  850  0  1] 

Fida  Hussain — for  Appellant. 

J.  Sen — for  Respondent. 

Order. — A  preliminary  objection  has 
been  taken    that    this   appeal  is    incom- 
petent,  because   it  is   directed   against  a 
preliminary  deoree  for  sale  and  no  appeal 
against  the  final  decree,  which  was  pas- 
sed before    this  second  appeal  was    filed, 
has  been  presented.  In  Mackenzie  v.  Nar- 
singh   Sahai  (l),  it  was  held  that    when 
after  a   final  decree  had  been  passed,    an 
appeal  was  preferred  against    the   preli- 
minary deoree  only,  it    was  not   open  to 
the  appellant  to  challenge  the  correctness 
of  the   preliminary  deoree  without   pre- 
ferring an  appeal  against  the  final  decree. 
It  was  pointed    out  that  if  the   appeal 
against  the  preliminary  deoree  succeeded 
the   final    deoree   would    still  stand.     A 
similar  view  has  taken  in  Kulada  Prosad 
v.  Bamananda  Pattanaik  (2),  in   which 
Khirodamoyee   Dasi  v.  Adhar  Chandra 
Ohose    (3),    was    distinguished    on    the 
grounds    that    it   dealt  with    a   case   in 
which  the  appeal  against  the  preliminary 
decree  had  been  preferred  before  the  final 
deoree  had  been  passed,  and  that  it  must 
be  assumed  that  the  subsequent  proceed- 
ings were  subject   to  the   result    of  the 
appeal    agaiuat  the    preliminary    deoiee. 
The  latter  decision  shows  that  the  exis- 
tence  of   a    final   decree,   not  appealed 
against,    is  hot  an  insuperable  bar  to  an 
appeal  against  a  preliminary  deoree  being 
allowed.     Another  reason  has,    however, 

(1)  U909J  86  Oal.  762=1  I.  0.  413=-10  O.L.J. 

113. 

(9)  A.  I.  B.  1921  Gal.  109=48  Oal.  1036. 
(8)  [1918]  18  0.  L.  7.  321=21 1.  0.  516. 


been  given  in  Salim  v.  Hajira  Bibi  (4), 
in  which  it  was  held  that,  when  a  de- 
fendant appealed  against  an  order  of  re- 
mand after  the  suit  had  been  decided 
against  him  on  the  merits,  his  appeal 
was  not  maintainable,  that  reason  being 
his  consent  to  the  proceed  ings  subsequent 
to  the  remand,  implied  by  his  not  ap- 
pealing against  the  order  of  remand 
during  those  proceedings.  But  there  ia 
not  in  every  case  such  an  implied  consent. 
Certainly,  in  the  case  with  which  I  am 
dealing  there  is  no  implied  consent  to 
the  proceedings  after  the  final  decree, 
The  facts  speak  for  themselves.  The 
preliminary  deoree  was  passed  on  21st 
September  1926  ;  the  first  appeal  was- 
filed  on  8th  November  1926  ;  while  it 
was  pending  decision,  on  25th  April  19^7 
application  for  a  final  decree  was  made 
but  time  was  granted  on  the  application 
of  the  present  appellant  till  the  first 
appeal  was  decided  ;  the  appeal  was 
decided  ;  that  appeal  was  decided  on  29th 
August  1927  ;  and  the  final  decree  was 
passed  on  6th  September  1927. 

The  decision  in   Salim  v.  Hajira  Bibi 

U)  would   also  distinguish   between   the 

oases    in  which    the   appeal    against   the 

preliminary  deoree  or  order  WAS  filed  be- 

fore  the  final  decree  or  order  was   passed 

and  those  in  which  it  was  not.     No  such 

distinction,  however,  has  been   made   in 

Lakshmi  v.  Maru  Devi  (5)   and  B  ami  en 

v.   Veerapaudayan   (6)  in   which  it   has 

been  held  that  it  is  competent  to  a  party 

to   prefer  an  appeal  against    an  order   of 

remand  or  a  preliminary  deoree,  although 

before  the  appeal  is  presented  the    final 

deoree  has  been  passed,  because  with  the* 

reversal   of  the  earlier  order  or  decree, 

the  final    deoree  which  depends  on  it   for 

its  validity  ipso  facto  ceases  to  have  any 

force.     A  similar  view  has  been  taken  ia 

Kanhaiya  Lai  v.    Tirbeni    Sahai    (7), 

which    dealt    with      a     case    in    which 

the  final  deoree  was-  subsequent  to    the 

appeal   against  the  preliminary  deoree  ; 

but  Chamier,  J.,  remarked  that  the  pas- 

sing of  a  final  deoree  should  not  be  a  bar 

either  to  the  institution  or  to  the    hear- 

ing of  an  appeal  against  the  preliminary 

deoree.     In  this  matter  I  prefer  to  follow 


Cal.  506. 

(5)  [1914]    37    Mad.    29=12    I.    0.    664=91 

M.  L,  J.  1068. 

(6)  [1912]  87  Mad.  455=22  M.  L.  J.   217=14 

I.  0.  894=i(1912)  M.  W.  N.  117. 

(7)  [1914]    36    All.    532=24    I,    0.    827=*11 
A.L.  J.987. 
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the  decision  of  the  Madras  and  Allaha- 
bad High  Courts,  and  although  bhe 
present  appeal  has  been  filed  after  the 
final  decree  was  passed,  I  hold  it  to  be 
competent. 

P.N./R.K.  Appeal  allowed. 
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SUBHEDAR,  A.  J.  0. 

Shamlal  and  others — Appellants. 

v. 
Emperor — Opposite  Party. 

Criminal  Appeal  No.  85  of  1929,  Deci- 
ded OQ  llth  June  1929,  from  judgment 
of  1st  Class  Mag.,  Bba.nda.ra,  D/-  13tb 
April  1929,  in  Criminal  Case  No.  31  of 
1929. 

(•)  Penal  Code,  S.  307— Abrasions  found 
on  person  of  accused — Incriminating  cir- 
cumstance not  proved  against  him — Accused 
cannot  be  called  upon  to  explain  them — 
Criminal  P.  C.,  S.  342. 

Where  an  acouaed  was  charged  under  S.  307 
and  bhe  trying  Magistrate,  in  convicting  him, 
relied  on  the  fact  that  some  abrasions  were 
found  on  his  person. 

Held,  that  unless  an  incriminating  circum- 
stance is  proved  by  the  prosecution  to  exiab 
against  an  accused  person  he  should  nob  be 
called  upon  to  explain  away  its  exigence. 

[P  353  0  1] 

(b)  Evidence    Act,     S.     26 — Incriminating 
admissions  of  accused  before  police  officers 
are  inadmissible  in  evidence. 

Incriminating  admissions  of  an  accused, 
under  admitted  circumstances  that  he  took 
the  whole  of  the  investigating  staff  of  the 
police  officers  round  the  scone  of  offence  and 
admitted  before  them  his  own  guilt,  aro  in- 
admissible in  evidence  under  3.  2G. 

[P  353  G  2] 

(c)  Evidence   Act,     S.  27— Places    already 
known   are   not  places    "discovered"   within 
S.  27. 

Incriminating  admissions  of  an  accused 
before  tho  police  officers  cannot  bo  said  to 
lead  to  the  discovery  of  several  places  pointed 
out  by  the  accused  where  thay  are  already 
known  and  cannot  be  said  to  have  bopin  "dis- 
covered" in  consequence  of  the  said  admis- 
sions within  the  meaning  of  3.  27.  12  Mad. 
153,  Foil.  [P  353  C  1] 

(d)  Evidence  Act,   S.  30— Self-exculpatory 
statement  of  co  accused  is  inadmissible 

Where  a  statement  is  volunteered  by  a  co- 
accused  to  tbe  effect  that  when  he  arrived  on 
the  scene  of  offence  after  hearing  the  cry  of 
the  complainant  he  noticed  another  accused 
in  tbe  act  of  assaulting  tho  complainant,  suoh 
a  self-exculpatory  statement  is  inadmissible 
in  evidence.  [P  353  C  1,  2] 

(e)  Evidence    Act,     S.  27 — Confessions    of 
accused  proved  through  prosecution  witness 
— Court    must  be  very  cautious  to  believe   in 
such  evidence    especially    when    accused    is 
charged  under  Penal  Code,  S.  307. 
(Obiter)  Bald  evidence  Introduced  through  the 


mouth  of  a  prosecution  witness  to  prove 
the  confessions  of  an  acouaed  under  cover  of 
S.  27  ought  to  receive  very  little  credence  by 
the  Court,  more  especially  when  the  accused 
stands  charged  with  grave  offence  as  an 
attempt  to  murder  and  particularly,  when 
more  direct  evidence  to  prove  the  same  points 
are  available  to  the  prosecution  and  which 
they  do  nob  take  care  to  produce  before  the 
Court.  [P  353  0  1] 

Kedar — for  Appellant  2. 
Razak — for  Appellant  3 
G.  P.  Dick— tor  the  Crown. 

Judgment. — Three  persons,  Shamlal 
Lodhi.Nilkanth  Lodhiand  Mantya  Mahar 
hereinafter  to  be  referred  in  this  judg- 
ment as  the  first,  second  and  third  appel- 
lant respectively,  have  been  convicted  by 
Mr.  V.  A.  B-imbawale,  Magistrate,  First 
Class,  Bhandara,  having  powers  under 
S.  30,  Criminal  P.  C.,  of  an  offence  under 
S.  307,  I  P.  C  ,  re,id  with  S.  34,  ibid 
and  sentenced  respectively  to  7,  4  and  3 
years  rigorous  imprisonment. 

All  the  aforesaid  convicts  have  pre- 
ferred appeals  against  their  convictions 
and  these  are  registered  in  this  Court  as 
Criminal  Appeals  Nos.  85,  67  and  86  of 
1929.  This  judgment  will  govern  the 
disposal  of  all  the  three  appeals. 

The  case  for  the  prosecution  briefly  is 
that  on  the  night  of  22nd  December  last 
the  complainant  Motia  Mahar  (P.W.  10) 
had  gone,  after  the  evening  meal,  to 
sleep  in  a  hut  in  his  khala,  that  while 
he  was  there  sitting  by  the  are  which  he 
had  lit  before  retiring,  all  the  three 
appellants  came  there  and  had  a  chit  and 
smoke  with  him  Appellant  1  Sham- 
lal had  a  sword  (Art  D)  with  him 
while  appellant  Nilkanth  was  armed 
with  a  pharsa  and  appellants  Mautya 
had  curled  a  tutari  (Art.  A)  While  the 
others  were  engaged  in  conversation  the 
aupellant  ShamUl  lay  down  in  the  hut 
of  tho  complainant  and  went  to  sleep 
and  was  not  disturbed  when  the  other 
two  appellants  parted  to  go  to  their 
khalas.  The  complainant  also  then  lay 
down  beside  appellant  1  in  the  hut,  but 
about  midnight  he  was  awakened  on 
account  of  a  feeling  of  pain  in  the  region 
of  his  stomach.  He  then  found  that 
appellant  1  Shamlal  had  given  him  a 
thrust  with  the  sword  which  he  grap- 
pled and  in  the  struggle  that  followed 
Shamlal  left  the  sword  and  ran  away. 
The  complainant  Motia  further  stated 
that  with  the  sword  in  his  hand  he  then 
ran  after  Shamlal  for  some  distance,  ap- 


1929 


SHAMIAL  v.  EMPEROR  (Subhedar,  A.J.O.) 


Nagpur  951 


patently  to  catch  him  bufc  the  latter  ran 
away.  When  Motia  oame  out  of  his  hut 
following  Shamlal  he  staked  that  he  had 
seen  the  other  two  appellants  standing 
outside  the  hut  and  they  also  ran  away. 

The  shouts  of  the  complainant  for  help 
were  heard  by  his  brother  Jaitram 
(P.W.  2),  who  soon  oame  to  the  hut,  and 
later  on  Jagannath  (P.W.  3)  and  Kanhai 
(P.W.  4)  also  arrived  on  the  soene. 
Jagaanath  then  went  to  ca.ll  Bipu 
(Ir.W.  11)  from  the  neighbouring  village, 
and  on  his  arrival  at  the  scene  of  the 
crime  with  other  Mahars  the  complai- 
nant's wound  was  dressed  up  and  he  was 
removed  to  the  village  on  a  cot.  It  is 
the  prosecution  story  that  soon  after  the 
arrival  of  all  the  aforesaid  witnesses  at 
the  hut  the  complainant  Motia  gave  out 
the  n iimes  of  all  the  three  appellants  and 
the  part  each  had  taken  in  the  commis- 
sion of  the  crime 

The  first  information  report  of  the 
offence  recorded  in  Ex.  P-l  was  made  to 
the  Police  Station  House  at  Amgaon  by 
Sheoram  (P.W.  5)  at  8  a.  m  on  23rd 
December  last,  and  before  the  Sub- 
Inspector  (P,W.  l)  arrived  on  the  scene 
another  report,  Ex.  P-I1,  was  scribed  by 
Chandanlal  (P  W.  6)  in  the  Kotwar's 
book,  On  his  arrival  the  Sub-Inspector 
(P.W.  l)  also  recorded  a  statement  of  the 
complainant  Motia  at  11  a.  m  the  same 
day  as  ho  found  his  condition  rather 
serious  this  is  Ex.  P-2.  Another  state- 
ment of  Motia  was  recorded  by  Mr. 
Babukhan,  Second  Glass  Magistrate,  Qon- 
dia,  at  9-15  p.  m.  on  23rd  December. 

The  motive  for  the  crime  is  alleged  to 
be  a  longstanding  dispute  between  the 
complainant  Motia  and  his  brother  Jait- 
ram (P.W.  2)  on  the  one  hand  and  the 
first  two  appellants  on  the  other  over  a 
field  which  is  now  recorded  as  the  occu- 
pancy holding  of  Jaitram.  It  is  also 
alleged  that  about  three  months  prior  to 
the  present  incident  a  quarrel  took  place 
between  Jaitram  (P.W.  2)  and  the  ap- 
pellant Nilkaath  on  account  of  the  for- 
mer having  taken  some  water  out  of  the 
tank  belonging  to  Jit  Singh  the  brother 
of  the  appellant  Nilkanth  when  a  threat 
was  given  by  this  appellant  to  the  com- 
plainant and  his  brother. 

It  is  undoubtedly  a  fact  that  a  most 
cowardly  and  a  brutal  attack  was  made 
on  the  life  of  Motia  on  the  night  in 
question  but  it  is  to  be  ascertained  if  the 
evidence  on  record  connects  the  appel- 


lants with  this  crime,  In  my  opinion 
there  is  no  such  evidence  forthcoming. 

Messrs  Kedar  and  Razak  appeared  for 
the  second  and  third  appellants  respec- 
tively, while  the  learned  Government 
Advocate  representated  the  Grown  at  the 
hearing  of  these  appeals  in  this  Court. 
The  first  appellant  was  unrepresented] 
It  may  at  the  outset  bo  remarked  that 
the  evidence  of  Motia  (P.W.  10)  so  far 
as  it  relates  to  the  visit  of  all  the  ap- 
pellants on  the  night  in  question  stands 
without  any  oorrobordtion.  None  of  the 
other  witnesses  examined  for  the  prose- 
cution speaks  of  having  seen  any  of  the 
appellants  at  or  near  about  the  khala  of 
the  complainant  on  the  night  of  22nd 
December  last,  nor  is  there  an  iota  of 
evidence  to  support  that  the  three  ap- 
pellants had  conspired  together  to  com- 
mit the  crime,  nor  has  any  connexion 
between  the  appellants  inter  se  been 
established.  The  learned  trying  Magis- 
trate seems  to  have  assumed  that  the  ap- 
pellant Mantya  was  a  servant  of  the  ap- 
pellant Nilkant.  No  evidence  was  poin- 
ted out  to  me  in  the  course  of  arguments 
to  establish  this  point.  The  theory  of 
the  motive  for  the  crime  alleged  by  the 
prosecution  appears  to  be  too  farfetched. 
Even  on  hia  own  admission  the  dispute 
over  the  field  between  Jaitram  (P  \V.  2) 
and  appellant  1  had  come  to  an  end  some 
4  or  5  years  ago  when  Gokul  purchased 
the  village.  The  complainant  himself 
also  admits  that  Shamlal  had  since 
Ashadh  last  become  so  friendly  that: 

"he  usod  to  aorao  to  mo  with  a  sword  and 
also  alaap  near  ma  with  a  sword." 

It  is  thus  impossible  to  hold  upon  this 
evidence  that  the  motive  for  the  crime 
was  the  dispute  over  the  field. 

The  story  of  the  dispute  over  the 
taking  of  the  water  from  the  tank  be- 
longing to  Jit  Singh  cannot  also  furnish 
any  motive  for  the  dastardly  crime  as- 
suming the  story  to  be  true.  Jaitram 
(P.W.  2)  admits  that  the  appellant  Nil- 
kanth has  got  no  right  over  this  tank 
and  it  is  therefore  not  clear  that  he 
should  have  protested  against  the  use  of 
the  water  by  the  witness  and  threatened 
him  as  alleged.  It  is  also  to  be  noted 
that  no  mention  of  this  quarrel  was  made 
to  the  police  during  the  course  of  the  in- 
vestigation or  in  any  of  the  documents, 
Bxs,  P-l,  P-2  and  P-ll,  as  furnishing 
any  cause  for  the  alleged  cowardly  as- 
sault by  the  appellants. 


352  Nagpur 


SHAMLAL  v.  EMPEROR  (Subhedar,  A.  J.  C-) 


1929 


There  are  obviously  several  other  diffi- 
culties in  the  way  of  the  prosecution. 
The  oase  appears  to  have  been  appa- 
rently mishandled  by  the  police  and 
the  learned  trying  Magistrate  seems 
to  have  bestowed  very  little  attention 
to  the  solution  of  these  difficuties. 
(The  judgment  then  discussed  evi- 
dence regarding  the  night  attack  and  the 
sword  (Ex.  D)  and  concluded  that  there 
is  no  trustworthy  evidence  on  the  record 
to  identify  Art.  D  as  belonging  to  the 
appellant  Nilkant).  Moreover  it  is  ap- 
parent that  if  this  sword  was  not  the 
one  that  was  used  by  the  appellant  to 
inflict  an  injury  upon  Motia  as  has  been 
found  by  me,  it  is  a  matter  of  little 
consequence  if  the  Art.  D  belongs  or  does 
not  belong  to  the  appellant  Nilkant. 

A  great  deal  of  unnecessary  stress  has 
been  laid  by  the  learned  trying  Magis- 
trate on  the  fact  tbat  somu  abrasions 
were  found  on  the  persons  of  the  first  two 
appellants.  In  the  absence  of  any  legal 
evidence  on  the  part  of  the  prosecution 
the  Magistrate  was  wrong  in  assuming, 
as  he  has  evidently  done,  that  the  in- 
juries were  caused  to  these  appellants  in 
the  course  of  their  alleged  flight  from  the 
scene  of  the  crime.  It  is  an  elementary 
proposition  of  law  that  unless  an  incri- 
minating circumstance  is  proved  by  the 
prosecution  to  exist  against  an  accused 
person  he  should  not  be  called  upon  to 
explain  away  its  existence.  Even  the 
investigating  officer  (P.  W.  1)  has  not  in 
his  evidence  given  any  explanation  as  to 
why  in  the  absence  of  any  evidence  con- 
necting these  injuries  with  the  alleged 
flight  of  these  two  appellants  he  got  the 
two  appellants  medically  examined  and 
placed  upon  the  record  an  irrelevant 
piece  of  evidence  in  the  shape  of  medical 
reports,  Exs.  P-7  and  P-10,  for  the  con- 
sideration of  the  Court.  These  remarks 
apply  equally  to  the  production  of  the 
Loi  (Art.  E).  There  is  no  evidence  placed 
upon  the  record  to  prove  that  this  Loi 
was  used  by  the  appellant  Shamlal  on 
the  night  in  question  BO  that  the  minute 
bloodstains  detected  in  it  would  be  held 
to  be  an  incriminating  piece  of  evidence 
against  this  appellant. 

Another  piece  of  inadmissible  evidence 
through  the  month  of  Jodhi  (P.  W.  7)  in 
the  shape  of  certain  statements  made  by 
Shamlal  while  in  police  custody  has  been 
introduced  in  the  oase  and  acted  upon  by 


the  learned   Magistrate.    Thia  is  wh* 
Jodhi  has  stated  : 

"On  Monday  at  mahatni  time  the  B.  I* 
Police  took  us  and  the  accused  Shamlal  to  the 
khala  of  Mo  tin.  Daroga,  Circle  Saheb,  Pat- 
wari,  Umedi  Mahajan  and  one  Kanhai  who  iff 
not  a  witness  (aio).  S.  I.  Police  asked  Shamlal 
to  show  the  places  and  he  showed  the  place* 
where  he  was  sleeping,  where  Motia  was- 
Bleeping  and  waa  scabbed  and  where  other* 
were  standing,  Shamlal  also  showed  the  place 
where  ho  fell  down.  Patwari  saw  all  thesu 
places  and  took  measurements.11 

In  the  first  instance  neither  the  Sub- 
Inspector  (P.  W.  1)  nor  the  witness  Jodhi 
tells  us  the  circumstances  under  whiob 
the  appellant  Shamlal  came  to  take  tha 
whole  of  investigating  staff  of  police 
officers  round  the  scene  of  offence  and 
admitted  before  them  his  own  guilt  by 
showing  them  the  different  places  marked 
out  in  the  map  Ex.  P-6  prepared  by  Tika- 
ram  Patwari  (P.  W.  8).  These  places 
were  admittedly  known  to  the  oomplai- 
nant  Motia  Maharfrom  whom  in  the  ordi- 
nary course  the  investigating  officer  musb 
have  ascertained  them,  and  it  is  not  ex- 
plained why  it  was  found  necessary  to 
have  the  discovery  of  these  places  made 
through  appellant  1,  unless  it  be  for 
the  purpose  of  using  his  own  confes- 
sions against  himself  and  to  biing  the 
oase  within  the  purview  of  S.  27.  Evi- 
dence Act. 

In  his  evidence  the  Sub-Inspector 
(P.  W.  1)  said  that  the  appellant  Shamlal 
took  him  to  the  spot  : 

"  and    showed    the    spot    and     the    different 
places11 

while  Jodhi  (P.  W.  7)  stated  that  : 
"the  Sub-Inspector,  Police  took  as  and  the  ac- 
cused Shamlal  to  the  khala  of  Motia,11 
that 

"the  Sub-Inspector  Police  asked  Shamlal  to 
show  the  places" 

and  the  latter  showed  them.  In  this 
conflict  of  evidence  on  the  point  if  the 
offer  of  the  appellant  Shamlal  to  show 
the  several  places  was  voluntary  or  en- 
forced and  in  the  absence  of  the  know- 
ledge of  the  circumstances  preceding  ib 
and  further  having  regard  to  the  oase 
with  which  evidence  of  this  sort  can  be 
made  available,  I  am  not  prepared  to 
hold  that  the  appellant  Shamlal  did 
point  out  the  several  places  and  make 
the  incriminating  statements  imputed  to 
him  in  supplying  the  descriptions  of  the 
several  places  as  given  in  the  map  Ex. P-6. 
But  assuming  that  this  evidence  isl 
true  I  am  further  of  opinion  that  these 
incriminating  admissions  of  the  appel-] 


1929 


KB9HBO  v.  PANDUBANG  (Jackson,  A.  J.  0.) 


Nagpur  353 


font  Shamlal  under  the  admitted  olr- 
onmetanoes  in  which  they  were  made  are 
inadmissible  in  evidence  in  this  case 
under  8.  26,  Evidence  Act. 

It  is  clear  that  these  incriminating  ad- 
missions embodied  in  the  description  of 
the  several  places  as  contained  in  the  ex- 
planatory notes  on  the  map,  Ex.  P-6, 
cannot  possibly  come  within  the  purview 
of  S  27,  Evidence  Aot,  They  cannot 
paaaibly  be  said  to  have  led  to  the  dis- 
covery of  the  several  places  pointed  out 
in  the  said  map  because  these  were  al- 
ready known  to  the  complainant  Motia 
and  his  brother  and  could  not  be  said  to 
have  been  "discovered 1§  in  consequence  of 
the  said  admissions  within  the  meaning 
of  the  Bdid  section.  As  laid  down  in  the 
case  reported  as  Queen- Empress  v.  Gam- 
mer Sahib  (1)  : 

"the  test  ia:  was  the  fact  dlBOovered,by  reason 
of  the  information,  and  bow  much  of  the  in- 
formation was  the  immediate  cause  of  the 
fact  discovered,  and  aa  auoh  a  relevant  fact?" 

Bhamlal  is  also  alleged  to  have  shown 
the  place  where  he  fell  down,  marked  No. 
4  in  Ex.  P-6.  Jodhi  does  not  tell  us  if 
Shamlal  also  told  the  assemblage  the 
circumstances  under  which  or  the  day 
and  the  time  on  which  he  fell  down  at 
the  particular  place  shown  in  the  map 
and  therefore  assuming  that  the  admis- 
sion of  Shamlal  contained  in  the  sentence 
just  quoted  is  admissible  and  true,  it 
fails  to  establish  (1)  that  he  fell  down  on 
the  night  of  22nd  December  last  in  the 
course  of  his  alleged  flight  from  the  scene 
of  the  offence  after  being  pursued  by 
Motia  and  (2)  that  the  injuries  found  on 
his  person  were  the  result  of  that  fall. 

The  bald  evidence  of  the  type  intro- 
duced through  the  mouth  of  Jodhi  to 
prove  the  confessions  of  an  accused  under 
cover  of  S  27,  Evidence  Act,  ought  to 
receive,  to  say  the  least  of  it,  very  little 
credence  by  the  Court,  more  especially, 
when  the  accused  stand  charged  with 
such  a  grave  oflenoe  as  attempt  to  mur- 
der, and  particularly,  when  more  direct 
evidence  of  the  complainant  to  prove  the 
same  points  was  already  available  to  the 
prosecution  and  which  they  have  not 
taken  care  to  produce  before  the  Court. 
It  may  be  observed  that  Motia  (P.  W.  10) 
has  not  at  all  been  questioned  on  the 
several  points  noted  in  Ex.  P-6 

The  last  point  that  remains  to  be  de- 
cided ia  the  admissibility  or  otherwise  of 
the  statement  volunteered  by  the  appei- 

(1)    [18801  19  M*d.  153. 
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lant  Mantya  to  the  effect  that  when  he 
arrived  on  the  scene  of  the  offence  after 
hearing  the  cry  of  Motia  he  noticed 
Shamlal  in  the  act  of  assaulting  the  com- 
plainant. This  statement  has  been  used 
by  the  learned  trying  Magistrate  against 
the  appellant  ShamlaL  Suffice  it  to  say 
that  under  S.  30,  Evidence  Act,  this 
statement  could  not  be  used  against 
Shamlal  because  it  was  self -exculpatory. 

Upon  a  careful  and  anxious  considera- 
tion of  the  materials  on  the  record  and 
the  probabilities  of  the  case  my  conclu- 
sion therefore  is  that  the  charge  as  laid 
cannot  be  brought  home  to  any  of  the 
appellants.  I  accordingly  allow  all  the 
appeals  and  setting  aside  the  convictions 
of  the  appellants  order  them  to  be  set  at 
liberty. 

V.S./B.E.  Appeals  allowed. 
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JACKSON,  A.  J.  C. 

Ke&heo— Plaintiff— Appellant, 
v. 

Pandurang— Defendant  — Respondent. 

Second  Appeal  No.  307-B  of  1928,  De- 
cided on  22nd  August  1929,  from  decree 
of  Addl.  Dist.  Judge,  Amraoti,  D/-  30th 
August  1928,  ia  Civil  Appeal  No.  71  of 
1928. 

(a)  Berar    Land    Revenue   Code,    S.  205— 
11  In  favour  of  specified  person." 

The  worda  "  in  favour  of  a  specified  per- 
son "  refer  only  to  the  oaae  of  rehnquish- 
ment.  [P  354  0  1] 

(b)  Berar    Land    Revenue   Code,  S.  205 — 
Fact  that  property  ii  told  by  Official  Recei- 
ver doei    not    take    away  right!   of   co-occu- 
pant to  pre-empt. 

The  Official  Receiver  or  the  owner,  if  he 
decides  to  auction  the  property,  can  and 
should  hold  the  sale  subject  to  the  right  of 
the  co-occupants  to  pre-empt  and  before  con- 
firming the  sale  to  the  highest  bidder,  he  can 
and  should  offer  the  property  to  co-occupants 
at  the  figure  bid  and  the  mere  fact  that  pro- 
perty ia  sold  in  an  auction  by  the  Official 
Receiver  does  not  take  away  the  rights  of  a 
oo-oaoupant  to  pre-empt:  4  N.  L.  R.  138,  D\st.\ 
A.  I.  R.  1927  P.  C.  113,  Appl.;  24  C.  W.  Nt 
1072.  R*f.  [P  354  0  2] 

O.  V  Deshmukh—ioT  Appellant. 

N.  O.  Bose — for  Respondent. 

Judgment. — In  this  case  I  have  to 
deal  with  a  claim  to  pre-emption  under 
the  Berar  Land  Revenue  Code  of  1896. 
Both  the  lower  Courts  have  held,  on  the 
authority  of  Maidabi  v.  Tejabai  (1),  that 

(1)  [1908]  4  N.  L.  B.  188. 
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there  IB  no  right  of  pre-emption  in  the 
case  of  an  auction  sale  by  the  Official 
Receiver  in  an  insolvency  case.  In  Mai- 
dabi  v.  Tejaba  (1),  it  is  held  that  there 
is  no  right;  of  pre-emption  when  the  in- 
terest of  a  oo-ooonpant  in  a  survey  num- 
ber in  Berar  is  sold  by  auction  in  pursu- 
ance of  a  mortgage  decree  for  sale  of  the 
mortgaged  property;  but  itdoes'not  follow 
that  a  sale  by  the  Official  Receiver  stands 
on  the  same  footing  as  that  of  a  sale  in 
execution  of  a  decree.  It  has  been  held 
in  Entazuddi  Sheikh  v.  Bam  Krishna 
Banik  (2),  that  sales  by  the  receiver 
are  really  sales  by  the  owner  and  may 
be  either  by  public  auction  or  by  private 
treaty;  and  that  the  procedure  governing 
sales  in  execution  of  a  decree  under  the 
Civil  Procedure  Code  does  not  apply  to 
them.  I  am  not  impressed  by  the  rea- 
sons given  in  Maidabiv.  Tejabai  (l),  for 
holding  that  no  right  of  pre-emption 
arises  when  the  sale  is  held  in  execu- 
tion of  a  decree.  The  real  reason  is  given 
in  the  Privy  Council  decision  in  Sheo- 
baran  Singh  v.  Kulsum-un-nissa  (3), 
where  the  following  passage  occurs: 

"It  was  pointed  out  that;  ajsale  in  execution 
of  a  decree  transferred  the  property  free  from 
a  claim  of  pre-emption.  The  reason  ia  simple, 
The  Civil  Procedure  Oode  arranging  for  sale 
under  a  decree  mentions  and  deals  with  rights 
of  pre-emption  and  gives  those  who  hold  them 
certain  rights." 

It  is  argued,  however,  that  this  case 
must  be  decided  with  reference  to  the 
provisions  of  the  Berar  Land  Revenue 
Oode  1896,  and  that  those  provisions 
makes  the  Privy  Council  decision  in- 
applicable to  the  present  case.  It  is 
first  pointed  out  that  B.  205  only  gives  a 
right  of  pre-emption  when  the  interest 
of  a  co-occupant  in  a  survey  number  is 
transferred 

11  by  sale,  foreclosure  of  mortgage  or  relin- 
quishment  in  favour  of  a  specified  person  for 
valuable  consideration  "; 
and  it  is  argued  from  this  that  the  sec- 
tion cannot  apply  to  an  auction  sale 
which  is  not  to  a  specified  person.  This 
argument  is  based  upon  a  misreading  of 
the  section,  as  the  words  "  in  favour  of 
a  specified  person  "  can  only  refer  to  the 
case  of  relinquishment. 

Reference  has  next  been  made  to 
8.  206,  sub-8.  (2),  in  which  it  is  laid  down 
that  notice  to  be  given  to  the  co-occu- 
pants who  have  the  right  of  pre-emption 

(2)  [1920J  94  0.  W.  N.  1072=60  I.  0.  745. 
13)  A,  I.  B.    1927   P.  0. 


I.  A.  201  (P.O.). 
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shall  be  given  through  the  Tahsildar  and 
shall  be  deemed  to  have  been  sufficiently 
served  if  it  be  posted  at  the  ohauri  or 
some  other  public  place  and  proclaimed 
by  beat  of  drum  in  the  village  in  which 
the  survey  number  is  situated.  It  is  as- 
sumed that  the  Official  Receiver  in  hold- 
ing a  sale  follows  the  procedure  laid 
down  for  sales  in  execution  of  a  decree; 
but  he  is  not  required  to  do  so  and  there 
is  no  evidence  in  the  present  case  that  he 
did  so.  Very  probably  he  did,  but  it 
cannot  be  assumed;  and  without  evidence 
on  the  point  I  cannot  accept  the  plea, 
now  raised  for  the  first  time,  that  the 
Official  Receiver's  proclamation  of  sale 
amounted  to  notice  under  8.  206,  Berar 
Land  Revenue  Code. 

Finally  it  is  argued  that  no  due  notice 
could  be  given  because  S.  206,  sub-S.  (l), 
requires  the  vendor  to  specify  in  the 
notice  the  price  at  which  he  is  willing 
to  sell  and  no  notice  can  be  specified  in 
the  case  of  an  auction  sale.  This  is  one 
of  the  grounds  put  forward  in  Maidabi 
V.  Tejabai  (1),  for  holding  that  there  is 
no  right  of  pre-emption,  when  property 
is  sold  in  execution  of  a  decree;  but,  as  I 
have  already  stated,  it  does  not  appeal 
to  me,  and  I  consider  in  view  of  what  .is 
oontainedjin  Sheobaran  Singh  v.  Kulsum- 
un-nissa  (3)  that  it  is  not  the  real  ground 
for  the  view  stated.  I  see  no  reason  to 
hold  that  that  Privy  Council  decision 
does  not  apply  to  the  present  case. 

It  is  pointed  out  by  their  Lordships 
that,  if  there  is  no  right  of  pre-emption 
when  the  property  is  sold  by  the  Official 
Receiver,  it  means  that  the  insolvency 
of  the  owner  renders  his  property  more 
valuable  in  the  hands  of  the  Official 
Receiver  than  it  was  in  his  own.  The 
argument  now  put  forward  would  go  fur- 
ther than  that  and  would  mean  that  the 
owner  of  an  interest  in  a  survey  number 
in  Berar  could  defeat  his  co-occupants' 
right  to  pre-empt  by  disposing  of  his 
property  by  auction.  I  am  not  impress- 
ed with  the  difficulty  of  intimating  to 
the  co-occupants  the  price  at  which  it  is 
proposed  to  sell.  The  Official  Receiver 
or  the  owner,  if  he  decides  to  auction 
the  property,  can  and  should  hold  the 
sale  subject  to  the  right  oE  the  co-occu- 
pants to  pre-empt  and  before  confirming 
the  Bile  to  the  highest  bidder,  he  can 
and  should  offer  the  property  to  the  oo- 
oooupantB  at  the  figure  bid.  I  am  satis- 
fied that  the  admitted  right  of  the  appel- 
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lant  to  pre-empt  has  nob  been  taken  away 
by  the  faofc  that  the  property  was  sold  in 
an  auction  by  the  Official  Receiver.  The 
decree  of  the  trial  Court,  which  was  up- 
held by  the  lower  appellate  Court,  is  set 
aside  and  the  appellant  will  be  given  a 
decree  entitling  him  to  pre-empt  for  the 
price  at  which  the  property  was  sold  in 
the  auction.  The  respondent  will  bear 
the  costs  of  the  appellant  throughout. 
Tbp  purchase  money  shall  be  paid  with- 
in three  months, 
p.N./R.K.  Decree  set  aside. 
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JAOK90N,   A.   J.   0. 

Kisanrao — Defendant  3— Appellant. 
v, 

Mangniram  and  others — Plaintiffs  and 
Defendants  1  and  2— Respondents. 

First  Appeal  No.  31-B  of  1918,  Deci- 
ded on  8th  October  1929,  from  the  decree 
of  Addl.  Sub-Judge,  Khamgaon,  D/-  17th 
December  1927,  in  Civil  Suit  No.  19  of 
1927. 

Civil  P.  C.,  S.  34— Contractual  obligation 
to  pay  interest  allowed  by  rule  of  dam- 
dupat  coming  to  end  before  filing  of  suit 
— Court  hai  discretion  to  award  interest 
from  date  of  suit  in  addition  to  intereit 
allowed  by  rule — Damdupat. 

Where  the  rules  of  damdupat  applies,  tho 
contractual  obligation,  as  regards  interest, 
DO  me  a  to  an  end  aa  soon  as  fcba  maximum 
limit  of  Interest  la  reached  and  ifa  ia  not 
correct  to  say  that  the  contractual  obligation 
remains  until  a  decree  Is  passed.  When  that 
obligation  has  come  to  an  end  before  the  suit 
is  filed,  the  Court  has  discretion  to  award 
interest  from  the  date  of  suit  over  and  above 
the  amount  of  interest  allowed  by  the  rule: 
37  Bom.  326  (P.O.);  22  Bom.  86  and  A.I.R.  1924 
Nag.  348,  Rd.  on,;  A.  I.  R.  1929  Nag.  117; 
A.  I.  A.  1922  Nag.  155  and  40  Cal.  710,  Oons.; 
34  Cal.  150  (P.  C,),  not  Appl.  [P  356  C  1,  2] 

M.  B.  Niyogi — for  Appellant. 
,  M.  B.  Bobde — for  Respondent  1. 

Judgment.— This  appeal  arose  from  a 
euitjon  a  mortgage  for  Be.  3,500.  Under 
the  *rule  of  damdupat  the  amount  re- 
coverable at  the  time  of  the  decree  was 
only  Bs.  7,000  on  the  day  on  which  the 
suit  was  filed.  The  lower  Court  has 
allowed  interest  from  the  date  of  suit 
to  the  date  fixed  for  payment  by  the 
preliminary  decree  and  the  only  ques- 
tion that  I  have  to  decide  in  appeal  is 
whether  the  lower  Oourt  was  right  in 
doing  so.  It  is  contended  on  behalf  of 
the  appellant  that  the  rule  of  damdupat 


prevents  the  interest  included  in  the 
sum  payable  on  the  dies  dafcus  from  ex- 
ceeding the  principal.  I  have  been 
referred  to  a  decision  of  this  Oourt  in 
Narayan  v.  Khiwaraj  (l),  in  which  it 
has  been  held  that  the  rule  of  damdupat 
applies  until  the  matter  is  removed  from 
the  domain  of  contract,  that  is,  until 
the  date  fixed  by  the  Oourt  in  the 
preliminary  decree  for  sale.  The  ques- 
tion, however,  does  not  appear  to  have 
been  really  considered  as  it  is  recorded 
that  the  counsel  for  the  respondents 
admitted  that  the  fourth  ground  of  appeal 
must  succeed,  that  ground  being  that  no 
interest  should  have  been  allowed  from 
the  date  of  suit  to  the  date  of  the  dec- 
ree, as  the  rule  of  damdupat  covers  this 
period.  In  Narain  v.  Nathmal  (2)  it 
has  been  held  that  tho  rule  of  damdupat 
applies  only  so  long  as  the  relation  of 
creditor  and  debtor  exists  but  not  when 
the  contractual  relation  has  come  to  an 
end  by  reason  of  the  decree;  and  the 
view  may  be  inferred  that  the  rule  does 
apply  until  a  decree  is  passed  which 
would  in  effect  mean  up  to  the  date 
fixed  for  payment.  But  that  view  has 
not  been  expressed  and  it  is  to  be  noted 
that  in  that  case  interest  was  actually 
allowed  from  the  date  of  suit.  Simi- 
larly, in  Nanda  Lai  Boy  v.  Dhirendra 
Nath  (3)  all  that  was  held  was  that  the 
rule  of  damdupat  does  not  apply  to  the 
interest  accruing  after  the  date  fixed  for 
redemption;  and  it  was  not  laid  down 
affirmatively  that  the  rule  does  apply 
to  the  period  between  the  date  of  the 
suit  and  the  date  fixed  for  redemption. 

Sundar  Koer  v.  Bai  Sham  Krishen 
(4)  has  been'oited  by  the  appellant.  It 
is  a  Privy  Oounoil  decision  which  does 
not  deal  with  'the  rule ''of  damdupat, 
but  reliance  is  placed  upon  the  following 
passage  at  p.  161 : 

11  In  the  present  oaae,  their  Lordships  have 
no  hesitation  in  expressing  their  concur- 
rence with  the  High  Oourt  of  Calcutta,  not 
only  in  allowing  interest  after  the  fixed  day, 
bub  also  in  allowing  interest  at  the  Oourt 
rate  and  not  at  the  mortgage  rate.  They 
think  that  the  schema  and  Intention  of  the 
Transfer  of  Property  Aot  was  that  a  general 
account  should  be  taken  once  for  all,  and 
an  aggregate  amount  be  stated  in  the  decree 
for  principal,  interest  and  costs  due  on  a  fixed 
day  and  that  after  tho  expiration  ?of  that 

a  A.  I.  B,  1929  Nag.    117. 
A.  I."  B.  '1922  Nag.  155=17  N.  L.  B.  200. 

(3)  [1913J  40  Onl.  710=^21  I.  0.  974. 

(4)  [1907]  34  Oal.  150  =  34  I.  A,  9  =  1 

0.  W.  N.  249  (P.  0.), 
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day,  if  the  property  should  nob  be  redeemed, 
the  matter  should  pass  from  the  domain  of 
contract  to  that  of  Judgment,  and  the  rights 
of  the  mortgagee  should  thenceforth  depend, 
not  on  the  contents  of  hie  bond,  but  on  the 
directions  in  the  decree." 

It  is  argued  that   the  general   account 
to  be  taken  onoe  for  all]  must  be  gover- 
ned  by   the   rule  of    damdupat,   which 
must  fix  the  interest  to   be   included   in 
the  aggregate  amount,   to   be   stated  in 
the  decree,  as  due  on  a  fixed  day.    This 
argument,   it  seems   to  me,   ignores  the 
point  that   the   matter  of   interest   has 
passed  from  the  domain  of  contract  onoe 
the   rule   of   damdupat   becomes     appli- 
cable.   The  remarks  made  by  their  Lord- 
shipd  of   the  Privy   Counoil   cannot   be 
applied  to   a  case  which   is   essentially 
different  from   the   one   they   were   con- 
sidering by  reason   of   the   applicability 
of   the   rule  of  damdupat.     In   Hiralal 
lohhalal  v.   Narsilal  Chaturbhujdas  (5), 
in  which  their   Lordships   were  dealing 
with   a    Euit   for  redemption,  it  was  ad- 
mitted that  the  trial   Court    had  discre- 
tion to   allow   interest   between  the  date 
of  suit  and  the   actual   date  of   redemp- 
tion, although  the  rule  of  damdupat    ap- 
plied and  the  interest  to  be  allowed  up 
to   the  date  of   suit    was   limited  to  an 
amount  equal  to  the  capital  sum.     Again 
in   Dhondshet   v.    Ravji   (6)  it  has  been 
definitely    held    that    the    discretionary 
power    as     to     awarding    interest    con- 
ferred  on    the  Courts  by   S.   209,  .Civil 
P.  C.,  1882,   (corresponding   to   S.  34   of 
the  present  Code)  may  be  exercised  with- 
out reference   bo  -the  law   of  damdupat, 
even   in   a  suit  brought   on  a  mortgage. 
That   view   has   also   been   taken    by   a 
Judge,  of   this   Court   in    Mot  Hal  Ram- 
ial  v.  Bern  (7). 

It  seem  to  me  that  the  view  taken  in 
the  last  three  oases  cited  is  the  correct 
view.  Where  the  rule  of  .  damdupat 
applies,  the  oontraotual  obligation,  as 
regards  interest,  comes  to  an  end  as  soon 
as  the  maximum  limit  of  interest  is 
reached  and  it  is  not  correct  to  say  that 
the  oontraotual  obligation  remains  until 
a  decree  is  passed-  When  that  obliga- 
tion has  come  to  an  end  before  the  suit 
is  filed,  the  Court  has  discretion  to 
award  interest  from  the  date  of  suit  over 

(5)  [1918]  87  Bom.   326318  I.  .0.    909=40 
I.  A.  68  (P.O.). 
[1898]  92  Bom.  86. 
A.  I.  R.  1924  Nag.  848 


and  above  the  amount  of  interest  allow 
ed  by  the  rule. 

As  I  hold  that  the  lower  Court  had 
discretion  tj  make  the  order  regarding 
interest  that  it  has  made,  I  dismiss  fcha 
appeal  wibh  costs. 

P.N./B.K.  Appeal  dismissed* 
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JACKSON,  A.  J.  0. 

Marotirao — Applioanb. 

v, 
Govind — Non-  Applicant. 

Civil  Bevn.  No.  245  of  1929,  Decided 
on  25bh  September  1929,  from  'order  of 
2nd'  Class  2nd  Sub- Judge,  Wardha,  D/- 
21st  March  1929,  in  Misc.  Judl.  Case 
No.  2  of  1929. 

Provincial  Insolvency  Act,  S.  29— N  ob- 
taining decree  against  K  and  attaching  ac- 
cording to  At  A's  property  in  execution— K 
adjudged  insolvent  during  pendency  of  A's 
ojection  to  attachment  —  Objection  dis- 
missed for  want  of  jurisdiction— Order  dis- 
missing objection  is  incorrect— Such  order 
can  be  revised  though  remedy  is  open  under 
O.  21,  R.  63-Civil(-P.  C.f  S.  115. 

N  obtained  a  decree  against  K  and  in  exe- 
cution thereof  attached  according  to  A,  A's 
property.  During  pendency  of  A's  objection 
to  attachment  K  was  adjudged  insolvent. 
The  Court  dismissed  the  objection  holding 
that  its  jurisdiction-had  ceased. 

Held  :  that  in  view  of  3.  29  the  order  dis- 
missing objection  wau  incorrect. 

Held  further  :  that  though  A  had  a  remedy 
by -way  of  suit  under  0,  21,  R,  63,  that  rule 
is  not  an  inflexible  one  and  might  be  de- 
parted from  in  special  oases  and  that  the 
order  could  be  revised.  [P  357  0  1] 

W.  H.  Dhabe — for  Applicant;. 
D.  T.   Mangalmurti — for   Non-Appli- 
cant, 

Order.— Non-applioant  1  had  ob« 
tained  a  decree  against  non-applioant 
2  and  in  execution  thereof  attached, 
according  to  the  applicant,  the  ap- 
plicant's property.  Non-applioant  2 
was  adjudged  insolvent  during  pendency 
of  the  applicant's  objection  to  the  at- 
tachment, The  lower  Court  then  held 
that  its  jurisdiction  had  ceased  and  dis- 
missed the  objection.  The  applicant 
seeks  revision  of  the  lower  Court's  order. 

It  is  clear  that  the  lower  Court's 
order  is  incorrect.  Under  8.  29,  Frov. 
Ins.  Act,  the  Gourt  had  only  two  alter- 
native courses  to  select  from  and  could 
only  stay  the  proceedings  or  allow  them 
to  continue  on  terms.  It  is  urged,  bow* 
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«ver,  that,  ia  accordance  with  the 
praofcioe  of  this  Court  and  other  High 
Courts,  there  should  be  no  revision,  be- 
cause the  applicant  has  a  remedy  by 
way  of  salt  under  O-  21  R.  63.  But  the 
rule  is  not  an  inflexible  one,  and  may  be 
departed  from  in  special  oases.  The 
Lower  Court  in  the  present  ease  has, 
without  any  jurisdiction  to  do  so,  de- 
prived the  applicant  of  his  right  to  have 
hit  claim  decided  in  objection  proceed- 
ings, and  there  has  been  no  default  or 
neglect  on  his  part  requiring  condona- 
tion. I  consider  that  he  should  not  be 
at  this  stage  forced  into  bringing  a 
suit.  I  set  aside  the  order  of  the  lower 
.Court  which  will  now  decide  which  of 
the  two  alternative  courses  permitted 
by  S.  29  should  be  followed.  Non-ap- 
iplioant  1  will  bear  the  applicant's 
costs.  I  fix  pleader's  fee  at  Bs.  15. 
P.N  /R.K.  Order  set  aside. 
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MOHIQDDIN  AND  STAPLES,  A.  J.  Cs. 

Kashinath — Judgment -debtor — Appel- 
lant. 

v. 

Harda  Central  Bank—  Deoree-holder 
— Bespondent. 

First  Appeal  No.  48  of  1929,  Decide5 
on  26th  September  1929,  from  decree  of 
Addl.  Dist. 'Judge,  Harda,  D/-  2-3-1929. 

Civil  P.  C.,  S.  47— Executing  Court  can 
within  certain  limits  question  validity  of 
decree  where  question  of  jurisdiction  is  in- 
volved. 

The  authority  of  the  executing  Court  to 
question  the  validity  of  the  deorea  will  de- 
pend on  the  I  acts  and  circumstances  of  the 
partioulur  case  under  consideration  and  no 
hard  and  fast  rule  can  be  laid  down  in  this 
matter.  The  executing  Court  can  within 
oertain  limits  question  the  validity  of  a  de- 
cree where  bhe  question  of  jurisdiction  la  In- 
volved. [P  357  0  2;  P  358  0  1] 

Dispute  regarding  money  owed  by  K  to  a 
bank  was  referred  to  -the  Registrar  of  Co- 
operative Societies  and  he  gave  an  award. 
It  was  ordered  in  the  award  that  in  case  the 
iull  sum  due  by  K  to  the  Bank  was  *not  col- 
lected, K  should  execute  a  mortgage  over  his 
immovable  property.  It  was  objected  in  ex- 
ecution of  award  that  such  direction  in  the 
award  was  outside  the  power  of  the  Registrar. 

Held  :  that  the  execution  Court  should 
•consider  the  objection  :  A.  I.  R.  1924  Lah* 
448  ;  A.  I.  R.  1926  Pat.  909  and  A.  I.  fl.  1997 
2fag.  916,  Dist.;  A.  I.  R.  1995  Oal.  907  (F.  B.), 
Bel.  on.  [P  358  C  1] 


M.  B.  Bobde—toT  Appellant. 

W.  Rm  Puranik—tor  Respondent. 

Judgment.— This  ia  a  judgment-debt- 
or's appeal  against  the  order  passed  by 
Additional  District  Judge,  Harda,  on 
2nd  March  1929.  The  appellant  Eashi- 
nath  Yeshwant  owed  money  to  the 
Harda  Central  Bank,  and  as  he  was  not 
paying  it  up,  the  •  dispute  between  him 
and  the  Bank  was  referred  to  the  Regis- 
trar Go-operative  Societies,  who  gave  an 
award  on  1st  September  1928.  Deoree- 
holder  filed  an  application  for  the  execu- 
tion of  the  award  whiohihas  the  force  of  a 
decree  on  3rd  September  1928,  and  judg- 
ment debtor's  immovable  property  was 
attached.  After  this,  notice  was  issued 
to  the  judgment-debtor,  to  execute  the 
mortgage-deed,  as  ordered  by  the  Regis- 
trar, and  the  judgment-debtor  filed  writ- 
ten statements  on  10th  November  1928 
and  16th  February  1929.  The  following 

issue  was  framed  : 

II  Whether  the  Oourt  oan    entertain   objec- 
tions to  the  validity  of  the    award    raised   by 
judgment-debtor.  " 

The  finding  was  recorded  in  the  fol- 
lowing words  : 

"  I  would  accordingly  hold  that  this 
Court  cannot  entertain  objections  .to  the 
validity  of  the  award.  " 

First  ground  in  the  memorandum  of 
appeal  runs  as  follows  : 

'r  The  lower  Court  ought  to  have  held  that 
the  award  of  the  Registrar  of  the  Co-opera- 
tive Societies  in  so  far  as  it  directs  the 
appellant  to  execute  a  mortgage-deed  for 
money  due  by  him,  was  outside  the  power  of 
the  Registrar,  being  thus  ultra  vires  and  un- 
enforoeabls,  " 

The  appellant  had  raised  this  objec- 
tion in  -para.  (3)  (iii)  of  his  writ- 
ten statement  dated  10th  November 
1928,  but  the  learned  Judge  has  not 
referred  to  it,  in  his  order.  The 
Court  framed  a  general  issue  and  re- 
corded a  finding  but  failed  to  consider 
this  objection,  about  the  jurisdiction  of 
the  Registrar  to  pass  an  award,  which 
contained  bhe  following  direction  : 

II 1  also  order  that  in  case  the  full   sum  of 
BB.  10,025-10-0  with    interest    »t   the  rate  of 
9  per    cent,   per   annum    from    1st   September 
1928  to  the  date   of  realization,   be  not    ool- 
leotedV  from    Pandit    Eashinath     Yeshwant 
forthwith,  he  shall  execute   a   mortgage   over 
his    Immovable    property    of    the    minimum 
market  value  of  Bs.  20,000  at    once,  as  secu- 
rity. " 

It  seems  to  us  that  the  authority  of 
the  executing  Oourt  to  question  the 
validity  of  the  decree  will  depend  on 
the  facts  and  circumstances  of  the  parti- 
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oular  case  under  consideration,  and  [no 
hard  and  fast  rule  can  be  laid  down  in 
this  matter.  The  limits  within  which 
an  executing  Court  can  question  the 
validity  of  a  decree  were  pointed  out  by 
the  Full  Bench  of  Calcutta  High  Court 
in  GOT  a  Ohand  Haldar  v.  Prafulla 
Kumar  Boy  (1)  in  which  it  was  held  : 
11  where  a  decree  presented  for  execution  was 
made  by  a  Court  which  apparently  had  no 
jurisdiction,  whether  pecuniary  or  territorial 
OE  in  respect  of  the  judgment-debtor's  person, 
to  make  the  decree  the  executing  Oourfc  was 
entitled  to  refuse  to  execute  it  on  the  ground 
that  it  was  made  without  jurisdiction.  " 

The  learned  advocate  for    the   respon- 
dent cited   Lahore    Bank     v.    Ohulam 
Jilani  (2),  Amrit  Lai  v.  Jagat  Chandra 
(3)  and   Babhutmal  v.  Madhoji  (A.  I.  It. 
1927  Nag  pur  216).     In  Lahore  Bank    v. 
Ohulam- Jilani  (2)  Shadi  Lai,  C.  J.,    and 
LeBossignol,  J.,  held  that  the" broad  and 
clear  rule  was  that    an  executing  Court 
had  no    jurisdiction    to   criticise   or    go 
behind  the  deoreef,  all  that  concerns  it  is 
the. execution  of  it.     In   that   case   the 
executing  Court  had    refused   action  on 
the  gound  that  the  minor  had    not   been 
represented  before  the  liquidation  Court. 
The  objection  in  this  case  related  to  the 
procedure  of  the  Court  which  issued  the 
decree  and  not  to  the  question  of  juris- 
diction.    Amrit     Lai    Seal     v.     Jagat 
Chandra   Thakur  (3)     and    Babhutmal 
v.   Madhoji  (A.  I.  R.   1927    Nag.   216) 
were    oases  in   which  mortgage  decrees 
were  passed,  and   the  decrees  were  at- 
tacked in  execution    proceedings  on   the 
ground  that  the  property  ordered   to   be 
sold  was  not  legally    saleable,   and   this 
attack  upon  the    legality  of  the  decree 
was  not  allowed.     In  none  of  these  oases 
the  question  of  jurisdiction    was  raised. 
We  are    of  opinion   that   the  executing 
Court,  within  certain  limits    can   ques- 
tion the  validity  of  a  decree  where  the 
question  of  jurisdiction    is  involved   and 
as  this  objection  was  not    considered  by 
the  trial  Court,  the  case  is  sent  back    to 
the   Additional   District   Judge,   Hard  a, 
to  record  clear  and  definite  statements  on 
the  question  of  jurisdiction  and  to  de- 
cide the  following  point : 

11  Whether  the  Registrar  had  jurisdiction 
to  pass  the  order  mentioned  in  the  last  para- 
graph of  the  award  and  as  to  whether  that 
order  can  be  challenged  in  the  execution 
proceedings.  " 

(1)  A.  I.  R,  1925  Gal.  907=53  Oal,  166 
(P.  B.), 

2)  A.  I.  R.  1924  Lab.  448=5  Lab.  54. 

3)  A.  I.  R.  1926  Pat.  202=4  Fat.  696. 
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The  next  point  pressed  is  that  the 
debtor  was  the  firm  "  Onkardas  Nara- 
yandas"and  that  the  award  must  be 
taken  as  being  against  the  firm  and  not 
against  the  appellant.  The  award  is 
quite  clear  on  the  point,  that  the  debtor 
is  the  appellant  Eashinath  Yeshwant  and 
the  executing  Court,  cannot  consider  this 
question.  Lastly,  it  is  urged  that  the 
execution  proceedings  are  in  violation 
of  Ss.  51,  52  and  53,  Provl.  Insol. 
Act  and  therefore,  cannot  be  enter- 
tained. This  objection  was  about  the 
insolvency  petition  filed  against  the  firm 
and  not  against  the  appellant.  The 
award  is  against  the  appellant  not 
against  the  firm.  The  objection  is 
futile.  As  the  appeal  succeeds  on  a> 
point  which  was  not  considered  by  the 
Court  below  and  as  the  judgment  of  the 
Court  below  is  upheld  on  the  other 
points  raised  in  the  appeal,  we  order 
that  the  coats  of  this  appeal  should  be 
borne  by  the  parties  as  incurred. 

F.N./B.K.  Case  remanded. 
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MOHIUDDIN,  A.  J.  C. 

Laxmanlal  and  others — Defendants  7 
to  10 — Appellants. 

v. 

Narayan  and  another  —  Plaintiffs — 
Respondents. 

Firat  Appeal  No.  G7-B  of  1924,  De- 
cided on  24th  September  1929,  from- 
decree  of  Addl.  Dist.  Judge,  Amraoti, 
D/-  9th  September  1924,  in  Civil  Suit 
No.  21  of  1923. 

Civil  P.  C.,  O.  22,  R.  9 -Suit  for  joint 
poiienion  decreed  without  separately  de- 
fining sharei  of  plaintiffs— Appeal  against 
decree  abating  against  one  plaintiff— Ap- 
peal cannot  proceed  in  absence  of  heirs  of 
dead  plaintiff  and  it  incompetent. 

A  suit  waa  brought  for  joint  possession  and 
a  joint  decree  In  plaintiffs'  favour  waa  passed 
without  separately  defining  the  shares  of  the* 
various  plaintiffs.  An  appeal  was  preferred 
against  the  decree  and  ib  abated  as  against 
one  of  the  plaintiffs. 

Held  \  that  if  a  decree  was  passed  in  favour 
of  appellant,  there  would  bo  two  conflicting 
decrees  and  would  lead  to  absurd  results  and 
that  the  appeal  oould  not  proceed  In  the  ab- 
sence of  the  heirs  of  the  dead  plaintiff  and 
was  Incompetent  :  A.  J.  R.  1926  Oal.  893,  Eel. 
on.  :  A.  I.  R.  1925  'Bom.  122,  Dist.;  31  Oal. 
487  ;  A.  J.  R.  1925  All.  103  and  A.  I,  12.  19 3d 
All.  284,  Rcf.  [P  360  O  1} 
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M .  B.  Mar  a  the  and  W.  B.  Pendharkar 
*— for  Appellants. 

T.  L.  Sheode—toi  Respondents. 

Judgment.— This  appeal  and  appeal 
No.  72-B  of  1924  are  connected  appeals, 
arising  from  the  same  judgment  and 
decree  dated  13th  September  1924,  passed 
by  Additional  District  Judge,  Amraoti,  in 
Civil  Suit  No.  21  of  1923  and,  therefore, 
this  judgment  will  govern  both  the  ap- 
pfcals.  This  suit  was  filed  on  12th  Ja- 
nuary 1923  by  Walla  Bai,  Narayan  and 
Maroti  for  recovery  of  Arjun's  property, 
which  was  alienated  by  his  widows. 
Walla  Bai  claimed  the  property  as 
Arjun's  daughter  and  Narayan  and 
Maroti  were  added  as  co-plaintiffs,  as 
they  had  purchased  a  portion  of  the 
undivided  property  from  Walla  Bai. 
After  the  institution  of  the  suit  Walla 
Bai  sold  the  remaining  portion  of  the 
property  to  Narayan  and  Maroti,  who 
became  the  sole  plaintiffs  in  this  suit 
and  the  name  of  Walla  Bai  was  removed 
from  the  record  on  3rd  September  1924. 
The  appellants  in  First  Appeal  No,  67-B 
of  1924  are  Laxmanlal,|Kun]ilal,  Laxman 
and  Zibal,  and  they  were  defendants  7, 
8, 9  and  10  in  the  suit.  The  decree 
passed  against  them  is  contained  in 
paras.  (6)  and  (7)  of  the  decree,  which 
runs  as  follows  : 

"6.  That  defendants  7  and  8  shall  put  plain- 
tiff a  in  possession  .of  S.  No.  67  of  mouza 
Rajura  and  2/3  of  the  house  as  described  in 
the  schedule  annexed,  shall  pay  Rs.  500  as 
mesne  profits  for  the  three  years,  shall  pay 
future  mesne  profits  bill  the  date  of  recovery 
of  possession  of  the  field  by  the  plaintiffs 
and  shall  pay  1/10  of  the  aggregate  costs 
of  the  suit  viz.,  Rs,  140." 

11  7.  That  defendants  9  and  10  shall  pub 
plaintiffs  in  possession  of  the  remaining 
l/3id  of  the  house  as  described  In  the  sche- 
dule annexed  and  shall  pay  1/20  of  the  ag- 
gregate costs  Rs.  70  to  the  plaintiffs." 

The  appellant  in  First  Appeal  No.  72- 
B  of  1924  is  Mt.  Kashi  Bai,  and  she 
was  defendant  3  in  the  suit.  Para.  (3) 
of  the  decree  relates  to  the  claim  decreed 
against  her.  It  runs  as  follows  :j 

11 3.  That  defendant   3    do    put    the    plain- 
tiffs in  possession  of   the    following    fields   at 
mouza  Rajura  Taluq  Ohandur, 
S.  No.  P,H.  No.     A.G.    R.  A,  P.     Share. 

5  1  9.34     10-14-6         Whole 

5  3  7.1        7-12-3  "with  8  mango 

14  2  20.22       38-0-0"     -trees. 

15  1  6.34       10-5-6  " 

and  shall  pay  Rs.  1900  as  mesne  profits  for 
the  3  years  (1920-28)  and  shall  pay  future 
meane  profits  till  the  date  of  recovering  pos- 
session of  the  aforesaid  fields  and  shall  also 


pay    i    of    plaintiffs'    aggregate     costs    via. 
Bs.  350." 

After  the  filing  of  the  appeals  the  res- 
pondent Maroti  died  at  mouza  Rajura  on 
12th  May  1926,  and  the  appellants  filed 
applications  to  bring  the  legal  represen- 
tatives of  the  deceased  respondent  on 
record.  The  appeal  abated  on  12th 
August  1926  as  against  Maroti  and  as 
sufficient  cause  was  not  shown  for  set- 
ting aside  the  abatement,  the  applications 
were  dismissed  on  3rd  April  1929. 

The  learned  pleader  for  the  respon- 
dent raised  a  preliminary  objection  that 
the  appeal  could  not  proceed  against  the 
other  respondent  Narayan  in  the  absence 
of  the  dead  co-respondent  or  his  duly 
substituted  representative.  He  contends 
that  as  the  suit  was  one  for  joint  pos- 
session by  the  plaintiffs  and  was  decreed 
as  such,  the  appeal  is  incompetent  in  the 
absence  of  one  of  the  respondents.  In 
support  of  his  contention  he  referred  to 
Raj  Chunder  Sen  v.  Gang  a  Das  Seal(l)t 
Midnapur  Zamindary  Co.  Ltd.,  v. 
Amulya  Nath  Boy  (2),  Wajid  Ali  Khan 
v.  Puran  Singh  (3)  and  Narain  Das  v. 
Sheo  Din  (4).  The  learned  counsel  for 
the  appellants  argued  that  Narayan  and 
Maroti  were  tenants  in  common  and  not 
joint  tenants,  that  their  interest  was 
separate  and  could  be  separated,  and, 
therefore,  Maroti  or  his  legal  represen- 
tative were  not  necessary  parties  to  the 
appeal,  and  he  cited  Shankarbhai  Manor- 
bhai  v.Motilal  Bamdas  (5).  In  the  last 
mentioned  case  the  plaintiffs  were  uncle 
and  nephew  and  claimed  the  land  as 
tenants-in-oommon.  It  was  conceded  in 
that  judgment,  that  a  difficulty  may 
arise  when  the  abatement  is  not  set  aside 
under  B.  9,  and  the  relief  which  the 
Court  can  grant  as  against  the  other  res- 
pondents in  appeal  is  not  likely  to  be 
effective,  and  it  was  pointed  out,  that 
difficulty  must  depend  largely  upon 
the  nature  of  the  suit  and  the  possible 
relief  that  can  be  granted  in  appeal, 
under  the  circumstances  of  the  particu- 
lar case.  The  facts  of  that  case  and  the 
case  under  consideration  are  not  analog- 
ous and,  therefore,  the  law  laid  down  in 
it  is  not  of  universal  application  and 
should  not  apply  to  this  oaae.  In  this 

(1)  [1904]  31  Gal.  487  =  31  I.  A.  71  =  8  Sar. 

623  (P.O.) 

(2)  A.  I.  B.  1926  Cal.  893=53  Gal.  752. 

(3)  A.  I.  B.  1925  All.  108=47  All.  100. 

(4)  A.  I.  B.  1926  All.  234=48  All.  251. 

(5)  A.  I.  B.  1925  Bom.  122=49  Bom.  118. 
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case  the  shares  of  the  respondents  have 
not  beea  separately  defined,  and  a  joint 
decree  in  their  favour  was  passed.  As 
pointed  oat  in  Midnapur  Zamindary 
Co  Ltd.  v.  Amulya  Nath  Boy  (2),  at 
p.  755  (of  53  Cal.)  if  a  decree  in  favour 
of  the  appellants,  setting  aside  the 
decree  of  the  Court  below,  so  far  as  the 
respondent  on  record  is  passed,  such  a 
decree  would  be  incapable  of  execution, 
because  the  decree  in  favour  of  the  heirs 
of  the  dead  respondent  stands,  and  under 
that  decree,  they  are  entitled  to  posses- 
sion. If  a  decree  in  favour  of  the  ap- 
pellants is  passed,  there  will  be  two 
conflicting  decrees  in  existence,  and  will 
ead  to  absurd  results.  The  plaintiffs 
sued  for  joint  possession  and  obtained  a 
decree.  Under  these  ciroumatanoes,  the 
appeals  cannot  proceed  in  the  absence 
of  the  heirs  of  the  dead  respondent,  and 
are  incompetent,  and  must  be  dismissed. 
The  appeal  is  dismissed  with  costs. 
P.N./B.K.  Appeal  dismissed. 


A.  I.  R.  1929  Nagpur  360  (1) 

MAGNATE,  OFFG.  J.  0. 

Secy.  Municipal  Committee,  Nagpur— 
Complainant. 

v. 

Yenka  Khatik — Accused. 

Criminal  Bevn.  No.  298  of  1929,  Deci- 
ded on  25th  September  1929,  made  by 
Sess.  Judge,  Nagpur,  on  5th  August  1929. 
C.  P.  Municipal  Act,  S.  199-Wordi  "every 
day  after  the  first"  mutt  be  interpreted  ai 
every  day  after  first  day  to  which  conviction 
relatei, 

The  words  "every  day  after  the  first"  must 
be  interpreted  as  every  day  after  the  first  to 
which  the  conviction  relates.  IE  a  person  has 
been  committing  a  breach  of  a  bye-law  since 
8th  July  1928,  he  can  be  properly  fined  Bs.  50 
on  21st  November  1928.  Ib  is  misreading  S.  199 
to  think  that  he  should  be  fined  Rs.  5  only 
on  21st  November  1928  because  he  was  on  that 
date  continuing  the  offence.  [P  360  0  2] 

Samiulla  Khan—  for  Accused. 

Order. — Yenka  was  convicted  under 
the  provisions  of  8. 199,  C.  P.  Municipali- 
ties Act,  for  disobedience  to  a  bye-law. 
He  was  fined  Ba.  50  for  his  breach  of  the 
bye-law  on  21st  .November  1928  and  Bs. 
5  for  the  subsequent  days  in  which  he 
persisted  in  the  breach.  The  learned 
Sessions  Judge  has  made  a  report  under 
8.  433,  Criminal  P.  0 ,  as  in  his  opinion 
Yenka  should  only  have  been  fined  Bs.  5 


for  his  offence  on  21st  November  1928 
The  learned  Sessions  Judge  states  that 
Yenka  had  been  committing  tbe  breach 
since  8th  July  1928  and  was  only  con- 
tinuing the  offence  on  2Lst  November 
1928.  Yenka  had  been  convicted  and 
fined  for  his  disobedience  during  the 
period  9th  July  1928  to  20th  Nov.  1928. 
In  my  opinion  the  learned  Sessions 
Judge  has  misread  S.  199,  Municipal  Act. 
8.  199  clearly  states  that  disobedience  of 
a  lawful  direction  shall  be  punishable  by 
fine  which  may  extend  to  Bs.  50.  The 

words  : 

"and,  in  the  case  of  a  continuing  breach,  with 
further  fine  which  may  extend  to  five  rupees 
for  every  day  after  the  first  during  which  the 
breach  is  proved  to  have  boon  persisted  in," 
do  not  detract  from  this  provision 
"Every  day  after  the  first"  then  must  be 
interpreted  as  every  day  after  the  first 
day  to  which  the  conviction  relates.  If 
it  were  interpreted  otherwise,  the  result 
would  be  that  Yenka  could  have  been 
fined  Bs-  5  for  2lst  November  1928  and 
the  subsequent  days  in  addition  to  the 
fine  of  Bs  50  inflicted  in  accordance  with 
the  preceding  provision  of  the  section. 
There  is  then  no  necessity  for  infcer- 
feranoe. 

P.N./R.K.  Revision  dismissed. 


A.  I.  R.  1929  Nagpur  360  (2) 

MACNAIB,  OFFG.  J.  0. 

Bhaulal — Applicant, 
v. 

Kallu — Non- Applicant. 

Criminal  Bevn.  No.  319  of  1929,  Deci- 
ded on  5th  October  1929,  from  order  of 
Sess.  Judge,  Nagpur,  D/-  29bh  July  1929. 

Criminal  P.  C.,  S.  436—  Scope.* 

Where  a  Magistrate  completes  an  enquiry 
and  discharges  the  accused,  further  enquiry 
should  not  be  ordered  except  for  very  strong 
reasons.  [P  361  0  1J 

V.  N.  Herlekar — for  Applicant. 
H.  D.  Mulak — for  Non- Applicant.' 
Order. — The  order  in  this  criminal 
revision  will  govern  the  disposal  of 
Criminal  Revision  No.  320  of  1929  (Din- 
bandhu,  v.  Kallu).  On  6th  September 
1928  Kallu  made  a  complaint  that  a 
petty  assault  had  been  committed  seven 
months  earlier.  The  Magistrate  heard 
all  the  witnesses  produced  by  the  com- 
plainant and  states  clearly  that  he  dis- 
believes then*.  He  gives  some  substan- 
tial reasons  suoh  as  that  the  complainant 
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has  not  told  a  consistent  story.  He  then 
made  a  reference  to  the  documents  filed 
by  the  defence,  but  remarked  that  it  was 
not  necessary  for  him  to  do  so  as  he  had 
found  no  corroborative  evidence  to  sup- 
port the  prosecution.  He  discharged  the 
accused  saying  that  the  prosecution  had 
failed  to  establish  the  case. 

In  revision  the  learned  Sessions  Judge 
stated  that  the  Magistrate  should  not 
hate  taken  help  of  the  documents  filed 
by  the  accused  in  order  to  decide  whether 
a  particular  witness  was  reliable  or  not. 
He  also  remarked  that  toD  great  stress 
should  not  be  laid  on  discrepancies  and 
exaggerations  and  directed  further  en- 
quiry into  the  complaint.  In  my  opin- 
ion it  was  improper  to  direct  further  en- 
quiry. The  trying  Magistrate  had  con- 
sidered all  the  evidence  produced  and 
had  come  to  the  conclusion,  apart  from 
the  documents,  that  that  evidence  did 
not  make  out  a  prima  facie  case.  The 
learned  Sessions  Judge  has  not  dealt  with 
the  reasons  given  for  this  conclusion. 
Where  a  Magistrate  completes  an  en- 
quiry and  discharges  the  accused,  further 
enquiry  should  not  be  ordered  except  for 
very  strong  reasons.  I  therefore  set 
aside  the  order  directing  further  enquiry. 
P.N./R.K.  Order  set  aside. 


A.  I.  R.  1929  Nagpur  361 

SUBHEDAB,   A.  J.  0. 

Dabusingh — Defendant  3 — Appellant. 
v. 

Oodawari — Plaintiff— Respondent. 

Second  Appeal  No.  77-B  of  1928,  De- 
cided on  5th  March  1929,  against  decree 
of  Second  Addl.  Dist  Judge,  Akola,  D/- 
16th  September  1927. 

Civil  P.  C,,  O  41,  R.  22-PersoD  not  en- 
titled to  appeal  againit  order— Hit  mere 
addition  ai  respondent  in  appeal  againit 
order  d»Qt  not  entitle  him  te  raiie  crou-ob- 
jection  to  that  order. 

Where  a  person  cannot  prefer  an  indepen- 
dent appeal  against  an  order,  aa  nothing  is 
decided  therein  against  him,  his  mere  addi- 
tion aa  pro  forma  respondent  in  the  appeal 
against  the  order  would  not  entitle  him  to 
raiie  any  cross-objection  to  the  order. 

[P  362  0  1] 

W.  R.  Puranilt—im  Appellant. 

M.  B.  Niyogi—toT  Respondent. 

Judgment.  —  As  the  judgment  ap. 
pealed  against  does  nob  sufficiently  men- 
tion the  f aots,  it  is  necessary  to  give  the 
flame  in  some  detail  here.  In  Civil  Bulb 


No.  127  of  1918  a  preliminary  decree  for 
foreclosure  was  obtained  by  two  plain- 
tiffs, Oodawari  and  Suoderbai,  against 
four  defendants,  (1)  Babu,  (2)  Laleingh, 
(3),  Babusingh  and  (4)  Bhagwandas,  in 
the  Court  of  2nd  Subordinate  Judge, 
Akola,  on  8th  September  1919.  Various 
appeals  were  preferred  later,  the  last  of 
which  was  decided  by  this  Court  on  17th 
December  1924,  as  Second  Appeal  No. 
188-B  of  1923.  The  preliminary  decree, 
as  ultimately  modified  by  this  Court,  was 
made  absolute  on  27th  March  1926,  ex 
parte  the  defendants  and  possession  of 
the  mortgage  property  was  obtained  by 
the  plaintiffs  decree-holders  on  24th 
June  1927,  and  the  decree  was  struck  off 
as  fully  satisfied  on  30th  July  1927. 

On  7th  April  1926,  defendant  3,  Babu- 
singh  applied  to  the  lower  Court  for  set- 
ting aside  the  ex  parte  decree  absolute  for 
various  reasons  given  in  the  application 
which  was  registered  as  'Misc.  Case  No. 
29  of  1926.  On  23rd  April  1926,  defen- 
dant 4,  Bhagwandas,  made  a  similar  ap- 
plication and  this  waa  registered  as 
Misc.  Case  No.  35  of  1926.  Both  these 
oases  were  contested  by  the  plaintiffs  de- 
cree-holders and  separate  orders  rejecting 
the  applications  were  passed  by  the 
lower  Court  on  9th  April  1927.  Defen- 
dant 3,  Babusingh,  did  not  prefer  any  ap- 
peal against  the  adverse  order  passed 
against  him  in  Misc.  Case  No.  29  of  1926. 

Against  the  order  paesed  in  Misc.  Case 
No.  35  of  1926  defendant  4,  Bhagwandaa 
filed  an  appeal  in  the  Court  of  the  2nd 
Additional  District  Judge,  Akola  (Misc. 
Appeal  No.  2  of  1927)  making  the  plain- 
tiffs as  the  first  two  respondents  and 
defendants  1  2  ,and  3  as  respondents  3, 
4  and  5  respectively.  On  19th  Novem- 
ber 1927,  defendant  3  as  respondent  5 
in  the  aforesaid  appeal  filed  cross-objec- 
tions to  what  he  styled  as  "the  final 
decree  for  foreclosure  passed  in  this  case" 
on  various  grounds  one  of  which  was  that 
the  lower  Court  should  not  have  passed 
an  ex  parte  decree  absolute  when  notices 
were  not  properly  served  upon  the  defen- 
dants. On  the  date  of  the  hearing  of  the 
appeal  on  1st  December  1927,  the  defen- 
dant 4,  Bhagwandas,  who  was  the  sole  ap- 
pellant through  his  pleader, .withdrew  his 
appeal  and  in  spite  of  the  protest  of  de- 
fendant 3,  Babusingh,  respondent  4,  that 
his  cross-objection  should  be  heard  and 
decided  on  merits,  the  lower  appellate 
Court  overruled  mm  on  the  ground  that 
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the  so- called  oross-objeotions  were  noli 
maintainable  because  they  were  in  the 
nature  of  an  appeal  against  the  order 
passsed  in  Miso.  Case  No.  29  of  1926 
which  was  not  appealed  against.  It  is 
against  this  last  order  of  the  lower  ap- 
pellate Court  that  the  present  second  ap- 
peal is  filed.  The  only  question  for  de- 
cision is  whether  the  oross-objeotions 
filed  by  the  present  appellant  in  the 
lower  appellate  Court  were  in  order  and 
if  so  whether  the  lower  appellate  Court 
was  justified  in  refusing  to  dispose  of 
them  on  merits. 

Order  41,  B.  22,  Civil  P.  C.,  lays  down 
that  any  respondent  though  he  may  not 
have  appealed  from  any  part  of  the  decree 
may  not  only  support  the  decree  Jon  any 
of  the  grounds  decided  against  'him  in 
the  Court  below  but  take  cross-objection 
to  the  decree  which  he  could  have  taken 
by  way  of  appeal.  Applying  the  principle 
of  this  rule  to  the  case  of  the  appellant, 
it  is  clear  that  he  had  no  right  whatso- 
ever to  take  any  cross-objection  to  the 
order  passed  in  Misc.  Case  No.  35  of  1926 
which  was  the  subject  matter  of  Miso- 
Appeal  No.  2  of  1927  in  the  lower  appel- 
late Court.  It  is  conceded  by  the  learned 
pleader  for  the  appellant  that  he  could 
not  have  preferred  any  independent  ap- 
peal against  the  said  order,  as  nothing 
was  decided  therein  against  him.  That 
being  the  case  his  mere  addition  as  pro 
forma  respondent  in  the  appeal  would 
not  entitle  him  to  raise  any  cross-objec- 
tion to  the  order  appealed  against.  As  a 
matter  of  fact  the  appellant  himself 
styled  his  memorandum  of  cross-objec- 
tions as  one  not  against  the  order  refus- 
ing to  set  aside  the  ex  parte  decree 
against  defendant  4,  Bhagwandas,  but  as 
one  directed  against  the  final  decree  for 
foreclosure  passed  ex  parte.  On  the  face 
of  them  these  cross-objections  were 
therefore,  out  of  place  in  the  appeal  be- 
fore the  lower  appellate  Court. 

The  order  of  the  learned  Additional 
District  Judge  is  perfectly  correct  and 
this  appeal  fails  and  is  dismissed  with 
all  costs. 


B.M./R.K. 


Appeal  dismissed. 
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JACKSON,  A.  J.  6. 

Raghunath — Plaintiff— Appellant. 

v. 

Mt.  Yamunabai  —  Defendant  —  Res- 
pondent. 

Second  Appeal, No.  102-B  of  1928,  Deci- 
ded on  4th  October  1929,  from  decree  of 
Dist.  Judge,  East  Berar,  Amraoti,  D/- 
3rd  March  1928,  in  Civil  Appeal  No.  3S 
of  1927. 

Hindu  Law  —  Partition  —  Reviiion— After 
partition  members  living  together  and  man- 
aging property  in  common  —  Family  re- 
presented ai  joint  in  litigation — Such  evi- 
dence doei  not  prove  reunion. 

Partition  was  effected  among  all  the  mem- 
bora  of  the  joint  Hindu  family.  After  parti- 
tion members  lived  together  and  managed 
their  property  in  common.  The  family  was 
also  represented  as  a  joint  family  in  litiga- 
tion in  which  only  one  adult  member  was 
suing. 

Held:  that  though  the  evidence  was  con- 
sistent with  reunion  did  not  necessarily  prove 
it  as  the  allegation  of  jointness  might  have 
been  merely  for  the  purposes  of  litigation: 
30  Gal.  738  (P.  Ct),  Rel.  on;  A.  I.  R.  1923  P.  C. 
136;  A,  I.  R.  1928  Mad.  1113  and  A.  I.  R.  1920 
P.  C.  24,  Ref.  [P  3G3  C  2} 

D.  T.  and  S,  T.  Mangalmurti—tor 
Appellant. 

P.  S.  Kotwal  and  T.  S.  Dehode—tor 
Respondent;. 

Judgment- — This  appeal  arises  from 
a  suit  by  one  member  of  a  Hindu  family 
against;  the  widow  of  another  member 
for  possession  of  property  now  in  her 
possession.  Harbaji,  the  grandfather  of 
the  plaintiff  Raghunath  and  of  the  de- 
ceased Gulab,  husband  of  the  defendant, 
had  three  sons,  Sarawan,  the  father  of 
Gulab,  Farashram  and  Jhyango,  t he- 
father  of  Raghunath.  It  has  been  held 
by  both  the  lower  Courts  that  these 
four  separated  from  eaoh  other  in  1903 
and  that  the  defendant  Mt.  Yamuna  is 
entitled  to  the  property  of  her  husband 
Gulab,  The  plaintiff's  ease  is  that 
Parashram  alone  separated  from  the 
other  three  members  of  the  family  in 
1903  and  that  the  other  three  either 
remained  united  or  reunited  and  that  the 
plaintiff  in  either  oase  is  entitled  to  all 
the  property  that  belonged  to  the  mem- 
bers  of  the  family  that  did  not  separate. 
The  plaintiff  relies  on  certain  statements 
made  in  mutation  proceedings  after  the 
death  of  Barawan  in  1912  by  Harbaji, 
Parashram  and  Bhagirafchi,  Sarawan's 
widow  (Exs.  P.  7,  P.  8  and  P.  9)  in 
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which  they  say  that  Pa  rash  ram  has  been 
separated  in  mess  and  estate  for  the  last 
9  years  from  which  it  is  inferred  that 
only  Parashram  separated.  On  the 
other  hand,  there  are  statements  made 
by  Jhyango  and  Harbaji  in  other  muta- 
tion proceedings  on  the  same  occasion 
(Exs.  D.  16  and  D.  17)  in  which  they 
say  that  all  the  property  had  been  divi- 
ded, although  they  admit  that  Harbaji, 
Sarawan  and  Jhyango  continued  living 
together.  He  also  relies  on  certain 
exhibits  e.g.,  Ex.  P.  14  and  P.  16,  which 
are  copies  of  plaints  filed  in  1921  and 
1923,  in  which  Gulabrao  and  Raghunath 
and  the  widow  of  Sarawan,  Bhagirathi, 
have  sued  as  members  of  a  joint  family 
and  on  the  fact  that  there  have  been  joint 
purchases  and  other  transactions  by  the 
members  of  the  family  excluding  Parash- 
ram and  his  branch. 

As  regards  the  finding  that  all  the 
members  of  the  family  separated,  I  find 
myself  unable  to  interfere;  there  is  oral 
evidence  which  the  lower  Courts  have 
believed,  namely,  that  of  Ganpat 
(D.W.I)  and  Amrit  (D.  W.  l),  which 
shows  a.  complete  separation  of  all  mem- 
bers of  the  family,  It  is  also  a  fact  that 
at  the  partition  four  shares  were  defin- 
ed in  the  landed  property  and  the  parti- 
tion is  mentioned  in  the  Reoord-of-Rights 
and  the  fields  are  recorded  in  the  names 
of  the  persons  to  whose  share  they  fell. 
It  is  pointed  out  that  in  Nageshar 
Bakhsh  Singh  v.  Ganesha  (1)  the  {Privy 
Council  have  laid  down  that  a  definition 
of  shares  in  revenue  and  village  papers 
affords  by  itself  but  a  very  slight  indica- 
tion of  an  actual  separation  and  is  not 
sufficient  to  rebut  the  ordinary  presump- 
tion of  jointness;  but  that  ruling  can 
have  no  application  to  the  facts  of  the 
present  case.  It  is  not  merely  on  the 
entries  in  the  revenue  records  that  the 
defendant  relies.  As  I  have  laid,  there 
is  also  oral  evidence  and  there  is  at  least 
the  admitted  fact  that  a  partial  parti- 
tion did  take  place, 

It  has  been  laid  down  in  Balabux 
v.  Bukhmabai  (2)  that  there  is  no  pre- 
sumption when  one  coparcener  separates 
from  the  others  that  the  latter  remain 
united  and  an  agreement  amongst  the  re- 
maining  coparceners  to  remain  united  or 

(1)  A,  I.  B.  1920  P.  0.  46=42  All.  368=23 
0.0.1=i47I.  A,  57  (P.  0,). 

(2)  [1903]  30  Oal.  725=30  I,  A.  130=8  Sar. 
470  (P.  0.)- 


to  reunite  must  be  proved  like  any  other 
fact,  a  view  that  has  been  re-affirmed  in 
Jatti  v,  Banwari  Lai  (3).  As  I  have  al 
ready  held  on  the  evidence,  all  members  of 
the  family  separated  in  1903  and  none  of 
them  remained  united.  The  plea  as  to 
reunion  is  not  very  definite  and  there  is 
no  evidence  of  any  specific  agreement  to 
reunite.  Mahalakshmamma  v.  Surya- 
narayana  (4)  is  cited  in  support  of 
the  view  that  reunion  can  be  inferred 
from  subsequent  conduct.  The  subse- 
quent uonduct  has  already  been  indicated, 
namely,  that  Harbaji,  Sarawan  and 
Jhyango  lived  together  after  the  parti- 
tion and  appear  to  have  managed  their 
property  in  common;  the  family  has  even 
been  represented  as  a  joint  family  in 
litigation.  The  evidence  may  be  consis- 
tent with  reunion,  but  it  does  not  neces- 
sarily prove  it.  After  partition  mem- 
bers of  the  family  might,  as  the  Privy 
Council  has  recognised  in  Balkishen  Da* 
v,  Bam  Narayan  Sahu(5),  elect  to  enjoy 
their  share  separately  or  to  continue  to 
live  together  and  enjoy  their  property 
in  common;  whether  they  did  one  or  the 
other  would  affect  the  mode  of  enjoyment 
but  not  the  tenure  of  the  property  or 
their  interest  in  it.  The  statements  of, 
Harbaji  and  Jhyango  (Exs.  D  16  and 
D.  17)  point  to  the  latter  alternative 
having  been  elected  and  the  only  facts 
that  point  definitely  to  reunion  are  the 
plaints  in  which  the  family  has  been 
representud  as  a  joint  one.  In  all  of 
them  I  find  that  only  one  adult  male  was 
suing  and  the  allegation  of  jointness  may 
have  been  merely  for  the  purposes  of  the 
litigation. 

There  is  one  piece  of  evidence 
which  goes  to  show  that  the  family  was 
not  really  reunited  and  that  is 
Ex.  D.  41,  a  partition  deed  between  the 
plaintiff  and  the  defendant.  It  is  urged 
on  behalf  of  the  plaintiff  that  this  deed 
could  only  have  been  executed  if  the 
family  had  been  joint;  but  it  is  clear 
that  it  would  not  have  been  executed  at 
all  if  the  family  had  been  joint,  because 
in  that  case  she  would  have  been 
entitled  only  to  maintenance.  The  rea- 
son why  this  partition  deed  was  neces- 
sary, even  though  the  family  was  not 

'  (3)    A.  I.  K.  1923  P.  0.   136=4  Lnh.  350=50 
I.  A.  192  (P.  0.). 

4)  A.  I.  B.  1928  Mad.  1113=51  Mad.  977. 

5)  [1903]  30  Oal,  736=30  I.  A.  139=8  Sar. 
489  (P.  0.). 


(4) 
(5) 
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joint,  is  that  it  relates  to  property  acqui- 
red after  the  partition  which  the  mem- 
bers of  the  family  would  hold  as  tenants- 
in-oommon.  I  hold  that  Harbaji, 
Sarawan  and  Jhyango  did  not  remain 
united  and  did  not  re-unite  on  or  after 
the  partition  of  1903  and  I  dismiss  the 
appeal  with  coats, 

P.N./R.R.  Appeal  dismissed. 
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JACKSON,  A.  J.  C. 

Krishnappa — Plaintiff — Appellant, 
v. 

Kashinath  and  others  —  Defendants — 
Respondents. 

First  Appeal  No.  68-D  of  1926,  Deci- 
ded on  24th  July  1929,  from  decree  of 
1st  Class  Sub-Judge,  Yeotmal,  D/-  15th 
September  1926,  in  Civil  Suit  No.  6  of 
1924. 

(•)  Hindu  Law— Partition— Ascertainment 
«f  ihare  of  outgoing  coparcener  virtually 
separates  all  —  Reunion,  however,  of  the 
remaining  may  be  presumed  by  conduct  of 
coparceners  remaining  together  after  parti- 
tion. 

Where  it  ia  necessary,  in  order  to  ascertain 
the  share  of  the  outgoing  coparceners,  to  flx 
the  shares  which  the  others  are,  or  would  be, 
entitled  to,  the  separation  of  one  may  be  said 
to  be  the  virtual  separation  of  all.  And  even 
though  there  is  no  evidence  of  any  specific 
agreement  among  the  remaining  coparceners 
to  remain  united,  such  a  reunion  shall  be 
presumed  by  the  evidence  showing  that  they 
did  so  remain  :  30  Gal.  725  (P.  C.),  Ex  pi. 

[P  364  0  2  ;  P  365  G  1] 

(b)  Hindu  Law  —  Will  of  coparcener  of 
reunited  family  cannot  operate  as  will- 
Such  will,  if  acted  upon,  binds  coparceners. 

The  will  of  a  deceased  oo-paroener  belong- 
ing to  a  reunited  joint  Hindu  family  cannot 
operate  as  a  will,  but  it  may  act  as  a  family 
agreement  which,  if  acted  upon,  will  be  bind- 
ing on  the  members  of  the  family  :  35  All.  337 
<P.  C.)  and  A.  I.  R.  1926  P.  C.  54,  Foil. 

[P  365  0  2] 

M*  B.  Niyogi — for  Appellant. 
R.  V.   Deoskar,   K.  G.  Deshpande   and 
W.  B.  Pendharkar — for  Respondents. 

Jackson.  A.  J.  C.— This  appeal,  like 
First  Appeal  No.  2-B  of  1927,  arises 
from  a  suit  for  partition  of  the  Nim 
Jagir  Tillage  of  mouza  Fardi.  In  it 
I  have  to  consider  the  other  half  share 
of  the  village  in  which  the  appellant, 
Krishnappa,  claims  to  have  a  quarter 
flhare,  that  is,  two  annas  of  the  whole 
village.  It  is  not  disputed  that  he  and 
his  ancle  Vishwanath  are  together  en- 


titled to  four  anna  share.  The  question 
is  whether  that  four  anna  share  Is  to  be 
divided  between  them  equally  or  whether 
the  appellant  Krishnappa  is  to  get  one 
anna  and  Vishwanath  three  annas. 

There  were  four  brothers,  Bamji, 
Harba,  Manappa  and  M&hadappa,  who 
owned  the  half  share  in  mouza  Pardi. 
They  also  own  fields  in  mouza  Wai.  In 
1896  Harba  and  hifl  branch  separated 
from  the  rest  of  the  family  and  the  fields 
at  Wai  were  divided  between  all  four 
branches.  The  other  three  branches 
went  to  live  at  Pardi  and  there  they 
appear  to  have  lived  &nd  managed  their 
affairs  as  a  joint  family.  In  1903  Man- 
appa died  and  his  branch  became  extinct. 
Before  his  death  he  executed  a  will, 
Ex.  7  D  4,  dated  21st  August  1903,  in 
which  he  bequeathed  his  two  anna  share 
in  Pardi  and  his  other  property  to 
Vishwanathp  the  son  of  his  brother 
Ramji.  Krishnappa,  the  appellant,  is 
tlie  BOQ  of  Sonba,  Vishwanath's  brother. 
His  claim  ia  that,  though  the  will  of 
Manappa  was  inoperative  as  Manappa  was 
a  member  of  a  joint  family,  it  proves  a 
family  settlement  by  which  Vishwanath 
was  to  get  Manappa's  interest  in  the 
family  property  leaving  his  brother 
Sonba,  the  appellant's  father,  to  succeed 
to  the  whole  interest  of  Ramji.  Viswa- 
nath's  case  is  that  he  is  entitled  to  two 
annas  under  the  will  of  Manappa  and  to 
one  anna  as  the  son  of  Rainji.  The  lower 
Court  has  found  in  favour  of  Vishwanath. 

Tbe  lower  Court  has  found  that  the 
separation  of  Harba's  branch  in  1896 
amounted  to  a  complete  disruption  of  the 
family ;  consequently  Manappa  was 
competent  to  make  a  will,  and  the  will 
conferred  on  Vishwanath  Manappa's  two 
anna  share  without  depriving  him  of  the 
one  anna  to  which  he  would  naturally 
succeed  as  the  son  of  Ramji.  It  is  urged 
on  behalf  of  the  appellant  that  the 
lower  Court's  finding  aa  to  separation  is 
based  on  a  misconstruction  of  Balabux 
v.  Rukhmabai  (1)  in  which  the  Privy 
Council  have  laid  down  the  law  as  fol- 
lows : 

"There  ia  no  -presumption  when  one  co- 
parcener separate*  from  the  others  that  the 
latter  remain  united,  Where  it  IB  nedeaaary 
in  order  to  ascertain  the  share  of  the  out- 
going coparcener,  to  flr  the  aharea  which  the 
othera  are  or  would  be,  entitled  to,  the  sepa- 
ration of  one  may  be  aald  to  bo  the  virtual 

(1)  [1903]  30  Oal.  726=90  I,  A,  130=8  Sari" 
470  (P.O.). 
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separation  of  all.  And  an  agreement!  amongib 
ihe  remaining  coparceners  bo  remain  united 
or  to  reunite  must  be  proved  like  any  other 
facts" 

When  Harba'a  branch  Be  pa  rated  and 
the  fields  afc  Wai  were  divided  it  was 
olearly  necessary  to  ascertain  the 
share  to  which  each  branch  was  entitled. 
The  presumption  then  would  be  in 
favour  of  a  partition  between  all  the 
branches  of  the  family.  Nevertheless 
it  ja  open  to  the  appellant  to  contend 
that  there  was  an  agreement  between  the 
three  branches  that  went  to  live  at  Pardi 
to  remain  united.  It  is  not  a  question, 
a B^ he  lower  Court  supposes,  of  pleading 
and  proving  reunion.  What  the  appellant 
pleaded  was  that  the  three  branches  in 
question  did  not  separate.  There  is  no 
evidence  'of  any  specific  agreement  to 
remain  united,  but  there  is,  I  think, 
good  evidence  to  show  that  they  did  BO 
remain. 

Three  members  of  the  family  have  ap- 
pared  as  witnesses,  Krishnappa    (P.    W. 
1),  Vishwanath  (7  D,  W.    1)   and    Bhftg- 
wan  (9   D    W.   l),   who  represents    the 
branch  of  Harba  which  did    separate  in 
1896      Their  evidence  seems    to    me    to 
show  that  though  Harba'a    branch  sepa- 
rated in  that  year  and  the  fields    at  Wai 
were     then     divided    between    all    four 
branches,  the   other  'three    branches   re- 
mained   joint  for    some  time  longer,  and 
that   it   was    not    till     1916    that   the 
branch     of    Mahadappa   separated   from 
that  of  Bamji.     The  wording  of    the   so- 
called  will  of    Manappa   on    the    whole 
bears  this  out.     Although  it  purports  to 
bequeath    Manappa's    share   to   Vishwa- 
nath  it  deals  with  the  whole  of    the  pro- 
perty belonging  to  the  three    branches  of 
the  family  living  at    Pardi,    and   though 
it   specifies   the  share    to     which    each 
shall  be   entitled,     it   olearly   considers 
them  to  be  living  in    a   state   of    joint- 
ness.     It  has    been   urged    on    behalf   of 
Vishwanath  that  Ex,  P  23  to  P  28,  which 
are  extracts  from  the  Record -of -Rights  of 
mouza  Wai,  prove   complete   partition  ; 
but  that  is  not  necessarily  the  case,  and 
if  Exs.  P-30    and    P-31    are   considered, 
which  are   extracts  from  the  Record -of - 
Rights  of  mouza  Belora    in    which  also 
the  family  had  fields,  it  will  appear  that 
as  the  oral  evidence  shows,  there   was   a 
partition      between     Krisbnappa     and 
Vishwanath  on'the  one  hand  and   Kashi- 
nath,   the  ion   of     Mahadappa,  on   the 
other  in  1916.     Having  regard    to  the 


evidence  of  the  record  I  am  not  •  satisfied 
that  the  separation  of  Harba's  branch 
in  1896  effected  a  complete  disruption  of 
the  family,  and  I  consider  it  satisfacto- 
rily proved  that  the  remainder  of  the 
family  remained  joint  till  1916. 

The  result  is  that  Manappa's  will  can- 
not operate  as  such,  but  it  may  be  a 
family  arrangement  which,  if  acted 
upon,  will  be  binding  on  the  members  of 
the  family,  a  document  called  a  will 
having  in  such  circumstances,  been 
given  effect  to  as  a  family  arrangement 
by  the  Privy  Council  in  Brijraj  Singh 
v.  Sheodan  Singh  (2)  and  Lakh  mi 
Chand  v.  Anandi  (3).  What  the  family 
settlement  was  is  olearly  enough 
set  forth  in  the  will  which  makes  it 
evident  that  Vishwanath  was  to  gefc 
Manappa's  share,  his  brother  Sonba 
the  father  of  the  appellant,  retaining 
the  share  that  appertained  to  their 
branch.  The  will  has  been  witnessed  by 
Kashinath,  son  of  Mahadappa,  and  by 
Sonba,  and  although  this  attestation  by 
them  cannot  by  itself  prove  that  they 
knew  the  contents  of  the  will  and  as- 
sented to  them,  it  is  proved  by  the  sub- 
sequent conduct  of  members  of  the 
family  the  settlement  was  recognised  and 
acted  upon.  As  regards  Vishwanath,  it 
has  been  urged  that  he  was  a  minor  at 
the  time  of  the  will  and  so  cannot  be 
bound  by  any  arrangement  then  come  fco 
by  the  other  members  of  the  family. 
I  consider  this  to  be  a  false  plea.  The 
evidence  of  Bhagwan  (9  D.  W  1)  would 
make  Vishwanath  about  25  in  1903,  and 
the  last  statement  but  one  made  by 
Vishwanath  himself  in  his  examination- 
in-chief  would  make  him  over  23  in  that 
year. 

After  the  partition  with  Kashinath  in 
1916,  an  application  dated  6th  March 
1918  was  made  to  the  Deputy  Commis- 
sioner, Yeotmal,  signed  by  Vishwanath 
and  Krishnappa  as  well  as  other  member* 
of  the  family  in  which  it  was  stated  that 
Kashinath,  son  of  Mahadappa,  had  a  two 
anna  share  in  the  village,  Krishnappa 
had  a  two  anna  share,  Vishwanath  had  a 
two  anna  share  and  Narayan  and  Bhag- 
wan, sons  of  Harba,  had  eaoh  a  one  anna 
share.  Ex.  P-2  is  copy  of  this  applica- 
tion and  the  subsequent  proceedings,  as 

(9)  [1913]  35  All.  337=93  I.  0.  826=40   I.  A. 

161  (P.  0.). 
(8)  A.  I.  B.  1996  P.  0.  54=48  All.  818=53  I, 

A.  193  (P.  0.). 
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Ex.  P-3  and  Ex.  P-4  show,  resulted  in 
the  shares  specified  being  entered  in  the 
revenue  records.  In  1922  a  plaint,  of 
whioh  Ex,  P-l  is  a  copy,  was  filed  on  be- 
half of  Erishnappa  and  Vishwanath,  It 
is  signed  by  both  and  it  represents  eaoh 
as  having  a  two  anna  share  in  the  village, 
On  24th  April  1924  Ex.  P-19  was  exeout- 
ed  by  Vishwanath  'and  Krishnappa.  It 
is  a  deed  of  partition  and  allots  to  each 
a  two  anna  share  in  mouza,  Pa,rdi.  It  is, 
however,  Vishwanath's  contention,  whioh 
has  been  accepted  by  the  lower  Court, 
that  he  executed  this  deed  under  mis- 
representation and  undue  influence 

The  deed,  Ex.  P-19,  was  executed 
after  the  institution  of  the  suit  but  be- 
fore the  first  hearing,  that  is,  before 
Viahwanath  had  set  up  his  claim  to  a 
three  anna  share.  His  explanation  of  the 
circumstances  in  which  he  claimed  to 
execute  this  deed  is  not  convincing.  It 
must  be  explained,  in  the  first  place,  that 
before  Manappa  executed  his  will  in  1903, 
it  was  at  one  time  intended  that  he 
should  adopt  Vishwanath.  The  adoption 
was  for  some  reason  found  impracticable 
But  nevertheless  the  execution  of  the 
will  appears  to  have  been  considered  in 
some  way  to  place  Vishwanath  in  the 
position  of  a  son  of  Manappa  and  he  has 
at  times  described  himself  as  Vishwa- 
nath, the  son  of  Manappa,  though  at 
other  times  he  has  signed  himself  as 
Vishwanath,  the  son  of  Bamji,  Accord- 
ing to  him,  Erishnappa  used  the  fact  that 
he  sometimes  signed  as  Vishwanath,  the 
son  of  Manappa,  to  coerce  him  into  sign- 
ing the  partition  deed.  His  evidence  is 
as  follows  : 

"My  signature  on  the  farkhat  was  taken  by 
force  by  Kriahnappa.  Ha  said  that  unless  I 
agree  to  take  two  annaa  share  in  all,  I  would 
not  get  even  that  and  he  threatened  to  .beat 
me,  Henoe  I  signed  the  farkhat.  He  said  I 
must  get  Manappa's  share  only  as  I  used  his 
name  in  place  of  the  name  oE  my  father 
Bamjl." 

I  cannot  believe  this  explanation,  The 
evidence  of  Vishwanath  J,on  the  point  is 
unsupported  and  it  is  contradicted  by 
that  of  Bhagwan,  who  as  a  member  of 
Harba's  branch  of  the  family  can  have 
no  interest  at  all  in  supporting  Krishnap- 
pa. This  deed  and  the  other  actions  of 
the  parties  satisfy  me  that  the  arrange- 
ment come  to  at  the  time  when  Manappa 
executed  his  will  was  recognized  as  valid 
until  after  the  institution  of  the  suit. 
In  the  circumstances,  I  think,  that  the 


arrangement  must  be  given  effect  to,  and 
that  Vishwanath  must  be  held  to  be 
entitled  only  to  a  two  anna  share. 

The  appeal  is  allowed  and  the  decree 
of  the  lower  Court  will  be  modified  by 
Erishnappa  being  shown  as  entitled  to  a 
share  of  two  annas  instead  of  one  anna 
and  Vishwanath  to  two  annas  instead  of 
three  annas.  Vishwanath  will  bear  the 
appellant's  costs, 

V.S./R.K,  Appeal  allowed. 
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SUBHEDAR,  A.  J.  0. 

Shamrao — Defendant — Appellant, 

v. 

Chandrabhagabai — Plaintiff — Respon- 
dent. 

First  Appeal  No.  74-B  of  1928,  Deci- 
ded on  25th  July  1929,  against  judgment 
of  1st  Class  Sub-Judge,  No.  1,  Akola,  D/- 
30th  June  1928. 

Hindu  Law — Maintenance — Income  from 
ancestral  property  alone  bean  all  mainten- 
ance charges, 

The  income  from  ancestral  property  alone 
bears  all  maintenance  charges.  Therefore, 
the  income  from  Deshmukhi  and  Patwaripari 
should  not  be  taken  into  consideration  in  fix- 
ing a  parson's  maintenance  allowance  because 
the  income  from  these  sources  is  dependant 
on  personal  service.  [P  367  C  1] 

W.  B.  Pendharkar—ior  Appellant. 

B.  W.  Fulay — for  Respondent. 

Judgment— The  facts  of  the  case 
out  of  which  this  first  appeal  has  arisen 
are  shortly  these:  -  The  plaintiff's  hus- 
band Purusho.itamrao,  who  died  in  1917, 
was  a  step-brother  of  the  defendants  and 
formed  a  joint  Hindu  family  with  them. 
Up  to  1922  the  plaintiff  stayed  on  with 
the  defendants  when  difference  arose  and 
she  took  up  her  residence  with  her 
brother  who  has  since  been  maintaining 
her.  She,  therefore,  brought  the  suit 
in  the  lower  Court  claiming  Bs.  50  a 
month  as  a  suitable  maintenance  allow- 
ance and  arrears  for  three  years  at  this 
rate.  She  put  down  the  family  income 
at  Bs.  10,000.  In  reply  the  defendants 
stated  that  the  annual  income  from  all 
sources  was  not  more  than  Bs.  1,600  and 
as  there  were  five  members  to  support  the 
plaintiff  should  not  be  allowed  more 
than  Bs.  100  a  year  if  she  did  not  care 
to  stay  with  the  defendants. 

The  lower  Oourt  in  a  very  careful 
judgment  reviewed  all  the  evidence  ori. 
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tloally  and  oameto  the  conclusion  that 
the  annual  neb  income  from  the  fields 
was  BB,  1,250,  that  from  Deahmukhi 
Rg,  267  and  from  Patwaripan  BB.  198 
total  Bs.  1,665.  Making  allowance  for 
everything  the  learned  Subordinate 
Judge  fixed  Bs.  20  a  month  as  a  suitable 
maintenance  allowance  to  the  plaintiff 
in  future  and  ordered  three  years'  arrears 
to  be  paid  to  her  at  this  rate. 

I|he  defendants  oome  up  in  appeal  and 
it  is  contended  on  their  behalf  that  the 
income  from  Deshmukhi  and  Fatwaripan 
should  not  have  been  taken  into  con- 
sideration in  fixing  the  plaintiff's  main- 
tenance allowance  because  the  income 
from  these  sources  is  dependant  solely  on 
personal  service  to  be  rendered  by  one  or 
the  other  defendant.  Strictly  speaking, 
the  income  from  ancestral  property  alone 
bears  all  maintenance  charges.  I,  there- 
Core,  accept  this  contention  of  the  defen- 
dants. The  result  will  then  be  that  the 
net  income  of  defendants  will  be  con- 
sidered to  be  only  Bs.  1,259  a  year  and 
the  allowance  fixed  by  the  lower  Court 
will  accordingly  be  reduced  proportion- 
ately. The  plaintiff  will  be  thus  en- 
titled to  a  monthly  allowance  of  Bs.  15 
only  instead  of  Bs.  20. 

The  next  contention  advanced  is  that 
since  the  plaintiff  left  the  defendant's 
house  of  her  own  free  will  and  accord 
without  any  good  reason  she  is  not  en- 
titled to  claim  any  arrears  of  mainten- 
ance more  particularly  when  there  is  no 
evidence  that  any  notice  of  demand  was 
ever  given  by  her  to  the  defendants. 
Mr.  Fulay,  who  appeared  for  the  plain- 
tiff-respondent states  that  since  this 
question  of  want  of  notice  was  not  raised 
by  the  defendants  in  their  pleadings  the 
plaintiff  had  no  opportunity  to  plead  and 
prove  that  demand  was  in  fact  made. 
Under  these  oiroumstances  I  remand  the 
case  to  the  lower  Court  for  taking  plea- 
dings and  evidence  on  the  point  of  notice 
of  demand  and  disposal  of  the  question 
of  arrears  afresh  in  the  light  of  fresh 
findings,  Since  there  has  been  a  divided 
success  in  this  Court  the  costs  of  this 
appeal  will  be  borne  by  the  parties  as 
incurred  by  them. 

P.N./R.K.  Case  remanded. 
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SUBHEDAB.  A.  J.  0. 

Yashodi  and  another — Defendants — 
Appellants. 

v. 

Chandrabhan  and  another — Plaintiffs 
— Respondents. 

Second  Appeal  No.  137-B  of  1928,  De- 
cided on  25th  September  1929,  against 
decree  of  Addl.  Dist.  Judge.  Akola,  D/- 
23rd  January  1928,  in  Civil  Appeal  No. 
242  of  1927. 

Hindu  Law — Adoption — Bombay  School — 
Adoption  by  widow  of  coparcener  -without 
husband1!  or  coparcener's  content  if  invalid. 
_  Adoption  made  by  a  widow  of  a  oopar- 
ooner  without;  having  authority  from  her 
husband  and  without  obtaining  the  consent; 
of  the  coparceners  ia  Invalid:  A,  I.  R.  1926 
Bom.  435  (F.B.)  and  6  Bom.  498  (F.B.),  -Foil. 
and  A,  I,  R.  1922  P.  C.  215,  Ref.  [P  968  0  2] 

M.  B.  Bobde — for  Appellants. 
S.  A.  Pande — for  Respondents. 
Judgment. — This  is   a  second  appeal 
by   the   defendants.      The     genealogical 

tree  of  the  parties  is  as  under: 

(1)  Parwati 

Chandrabhan                  Sitaram=(2)  Yaahodi 
(Plff.  1)  j (Deft.  1) 

I  I 

Mahadu  Maroti 

(Plff.  2)  (Deft.  2) 

Sitaram  died  on  24th  April  1923,  and 
after  his  death  disputes  arose  between 
the  parties  as  regards  possession  of  a 
field  S.  No.  4  pot  hissa  No.  3  of  mouza 
Kothadi  which  was  ultimately  attached 
by  the  criminal  Court.  The  present  suit 
was,  therefore,  filed  by  the  respondents 
for  a  declaration  that  the  said  field  is 
theirs  and  that  the  appellants  have  no 
right  over  it.  The  plaintiffs'  oase  was 
that  Sitaram  died  as  a  member  of  a  joint 
family  consisting  of  himself  and  the 
plaintiffs,  and  therefore  after  Sitaram's 
death  the  latter  became  owners  of  the 
field  in  dispute  by  right  of  survivorship 
and  that  the  adoption,  if  any,  of  the 
second  by  the  first  defendant  was  invalid 
because  defendant  1  was  the  junior 
widow  of  Sitaram  and  was  not  authori- 
zed by  him  to  make  the  adoption.  The 
defence  was  that  Sitaram  separated  in 
estate  from  the  plaintiff  in  1921,  that 
the  field  in  dispute  came  to  him  at  the 
partition,  and  that  the  adoption  was 
made  and  was  valid  because  it  was  au- 
thorized by  Sitaram.  The  trial  Court 
found  for  the  defendants  and  dismissed 
the  plaintiffs'  suit,  but  on  appeal  by  the 
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plaintiffs  the  Additional  District  Judge 
Akola,  held  that  the  partition  set  up  by 
the  defendants  was  not  established,  and 
that  the  adoption  of  defendant  2,  though 
made,  was  invalid  in  law  as  neither  the 
authority  of  Sitaram  nor  the  consent  of 
the  coparceners  was  proved.  The  lower 
appellate  Court  therefore  set  aside  the 
trial  Court's  decree  and  decreed  the 
plaintiffs'  claim  with  all  costs. 

In  second  appeal  Mr.  Bobde  for  the 
appellants  argued  that  the  lower  appel- 
late Court  misconstrued  the  documents 
(Ezs.  F-l,  P-3  and  P-4  and  Exs.  D-l  and 
D-2)  and  wrongly  inferred  that  they  pro- 
ved jointneas  rather  than  separation  of 
the  brothers.  There  is  certainly  no  evi- 
dence to  prove  that  plaintiff  1  got  his 
own  name  inserted  in  the  first  three 
documents  to  the  knowledge  of  Sitaram 
and  the  lower  appellate  Court's  assump- 
tion to  that  effect  has  undoubtedly  given 
the  plaintiffs'  advocate  some  ground  to 
challenge  the  inference  drawn  by  the 
learned  Judge  against  Sitaram's  conduct 
in  acquiescing  in  the  said  entries.  But 
the  simple  question  for  consideration  is 
how  far  these  documents  support  the 
plea  of  partition  set  up  by  the  defen- 
dants. Having  gone  through  the  several 
documents,  I  have  come  to  the  same  con- 
clusion, as  the  two  lower  Courts  did, 
that  the  entries  in  these  documents  be- 
ing to  some  extent  conflicting,  the  docu- 
ments are  not  conclusive  either  way.  It 
is,  however,  clear  that  they  cannot  lead 
the  inference  that  that  there  was  a  par- 
tition between  the  brothers  in  1921. 

Because  the  documentary  evidence  waa 
not  correctly  appreciated  by  the  lower 
appellate  Court,  it  was  suggested  that 
its  appreciation  of  the  oral  evidence  was 
also  biased  -and,  therefore,  Mr.  Bobde 
took  me  through  the  entire  oral  evidence 
which  bore  on  the  question  of  partition 
and  argued  that  it  supported  the  plea  of 
partition.  To  my  mind  no  Court  of  jus- 
tice would  consider  the  type  of  oral  evi- 
dence furnished  in  the  present  case  by 
the  appellants  as- sufficient  to  controvert 
the  ordinary  presumption  of  Hindu 
Law  that  a  family  is  joint  until  the  con- 
trary is  proved.  I  accept  the  analysis 
and  criticisms  of  this  evidence  given  by 
the  lower  appellate  Court  in  paras.  6  and 


1 7  of  its  judgment  and  concur  with  it  in 
holding  that  the  partition  set  up  bet- 
ween the  plaintiffs  and  Sitajram  has  not 
been  established. 

The  next  question  that  was  argued  and 
remains  for  decision  is  if  the  adoption 
of  defendant  2  by  defendant  1  was  valid 
on  the  findings  (l)  that  the  husband  of 
defendant  1  died  as  a  member  of  the  joint 
family  of  himself  and  the  plaintiffs,  (2) 
that  Sitaram  had  left  no  direction  to  de- 
fendant 1  to  make  any  adoption  to  him, 
and  (3)  •  that  the  plaintiff's  consent  to 
the  adoption  of  defendant  2  was  neither 
asked  for  nor  given.  On  the  authority 
oE  the  observations  of  their  Lordships  of 
the  Privy  Council  appearing  in  para.  1 
at  pp.  155  and  158  of  the  report  of  the 
case  of  Yado  v.  Namdeo  (2).  Mr.  Bobde 
argued  that  the  adoption  in  question 
must  be  deemed  to  be  valid  in  spite  of 
the  fact  that  the  consent  of  the  plain- 
tiffs' coparceners  was  not  given  to  the 
adoption.  It  is  undoubtedly  true  that 
the  aforesaid  observations  fully  support 
the  contention  and  seem  in  a  way  to 
overrule  the  dictum  to  the  contrary  laid 
down  in  Ramji  v.  Ohamau  (2). 

But  it  was  argued  by  the  respondents' 
pleader  that  the  aforesaid  observations 
were  in  the  nature  of  obiter  dicta  as  they 
were  not  necessary  for  the  actual  deci- 
sion of  the  case  before  their  Lordships  of 
the  Privy  Council  as  was  pointed  out  by 
the  Full  Bench  of  Bombay  High  Court 
in  the  case  of  Ishwar  Dadu  v.  Gajabai 
(3),  where  it  was  held  that  the  decision 
in  Yadao  v.  Namdeo  (1).  did  not  overrule 
Bamji  v.  Ohamau  (2).  As  the  Bombay 
School  of  law  is  admittedly  applicable 
to  Berar  it  follows  that  the  latest  autho- 
rity of  the  Bombay  High  Court  laying 
down  the  law  applicable  to  facts  similar 
to  those  of  the  present  case  must  be  fol- 
lowed. I,  therefore,  concur  with  the 
lower  appellate  Court  in  holding  that  the 
adoption  of  defendant  2  was  not  valid. 
The  appeal  fails  and  is  dismissed  with 
costs. 


P.N./B.K. 


Appeal  dismissed. 
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(2)  [1881]  6  Bom.  498  (F.B.).  >< 

(9)  A.  I.  R.  1926    Bom.    485=50    Bom.    463 
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126 
435 

59 
463 
486 

26 

72 

529(2) 
134 
520 

56 
419 


Abdul  Halim  Khan  v.  Saadat  AH  Khan 
Abdul  Bahman  v.  Gaya  Prasad 
Abdul  Bashid  v.  Mul  Ohand 
Abdul  Wahid  Khan  v.  All  Husain 
Abid  AH  Khan  v.  Har  Prasad 
Aditya  Prasad  v.  Jagadish  Prasad 
Ajodhia  Prasad  v.  Lakhpab 
Ambika  Prasad  v.  Beni  Madho 
"Ameer  Hasan  v.  Md.  Ejaz  Husain 
Amina  Bihi,  Mt.  v.  Mahomed  Ibrahim 
Amir  v.  Mahomed  Bakhsh 
Awadhraj  Singh  v.  Dhiramraji  Kuar 

B 

Bajrangi  Lai  v.  Bam  Harak  294 

Balbhaddar  Singh  v.  Aditya  Prasad  82 

Balbhaddar  Singh  v.  Shamshor  Singh        305 
Baldeo  v.  Loaai  54 

Bansi  Dhar  v.  Jagmohan  Das  88 

Bashir  Ahmad  v.  Parshotam  £37 

Bashir  Ahmad  v.  Sadiq  AH  451 

Bhagirathi  v.  Udesh  Singh  523 

Bhagwan  v.  Emperor  190 

Bhagwati  Pershad  v.  Nandu  Lai  830 

Bindeshwari  Singh  v.  Har  Narain  Singh  185 
Bindha  Din  v.   Bam  Harkh  415 

Bisheshar  Dayal    v.    Bajrang    Bahadur 

Singh  353 

Bishoshar  Singh  v.  Irshad  Husain  380 

Bisheshw&r  Qir  Goshain  v.  Satisk  Chan- 
dra Chatterji  117 
Bismillah  v.  Emperor                                  369 
Bisram  Singh  v.  Danna  459 
Brij  Kishore  v.  Beni  Pershad                   483(2) 

C 
Chandrapal  Puba  y.  Mahomed  Salamat- 

ullah  413 

Chandra    Shekhar    Singh    v.    Jagjiwan 

Bakhsh  Singh  •  215 

Chandrika  Singh  v.  Inder  Kunwar  Bani  384 
Shannan  Kuer  v.  Sahadeo   Singh  341 

Chatberpal  Singh  v.  Baghubir  Singh          489 
Chilha,  Mb.  v.  Ohedi  121 

Chotkao  Singh  v.  Hasan  Baqar  453 

Commisfiioncr  of  Income-tax,  U.  P.    v. 

Jagmohan  Das  Bastogi  125 

Cursebji  v.  Har  Govind  Dayal  FB  426 

D 

Deo  Dutt  v.  Lil  Behari  529(1) 

Deputy  Commissioner  v.  Mt.  Munni  80 

Deputy    Co  in  in  r.,  Gonda    v.    Karimdad 

Khan  853 

'Durga  Praaad  v.  Narain  63 

Durga  Prasad  v.  Surat  Singh  483(1) 


Durga  Prasad  Manna    Lai   v.    Cawnpore 

Flour  Mills  Co.  Ltd.  417 

Dwarka  v.  Emperor  248 

Emperor  v.  Baijnath  526 

v.  Behari  86 

v.  Bhagwan  Din  280 

* v.  Bhagwati  Prasad  543 

v.  Ghasitey  527(2) 

v.  Ghura  150 

v.  Ori  157 

F 
Fakhre    Jahan    Bogam      v.     Mahomed 

Harnidullah  Khan  16 

Faqir  Bakhsh  v.  Ghirron  241 

Fasahat  Husain  v.  Mahomed  Zamin  301 

Fatah  Bahadur  Singh  v%  Nagendra  Baha- 
dur Singh  £27 

G 

Gadadhar  Prasad  v.  Sumer  Singh  541 

Ganga    Baksh    Singh      v,    Sheo    Baksh 

Singh  263 

Ganga  Pershad  v.  Bam  Narain  493 

"Ganpat  Prasad  v.    Kashmiri  Bank  Ltd., 

Fyzabad  444 

Gaya  Din  v.  Gur  Din  257 

•Gaya  Prasad  v.  Kalap  Nath  FB  389 

Girdhari  Lai   v.   Deputy    Commissioner, 

Gonda  35(1) 

Gopal  Das  v.  Batan  Lai  254 

•Gopi  Nath  v.  Mamtazali  148 

H 

Haider  Khan  v.  Kanhiya  Baksh  Singh      441 
Hanuman  Sahu  v.  Abbas  Bandi  Bibi  193 

Hasan  Bibi  v.  Chitto  309 

Hemnath  v.  Wilayat  Ahmad  321(1) 

Hirajee  v,  Suraj  B*li  351 

Hira  L%1  v.  Kali  Charan  162 

'Himanchal    Singh 


Ajodhya   Singh 
FB 


Hunter  v.  Bam  Rabin 


I 


Imami  v.  Ibrahim 
Imdad  AH  v.  Ashiq  AH 
Itwari  v.  Emperor 

Jagadat  Singh  v.  Kanhaiya  Bakhsh 
Jagannath  v.  Bi  karma  jib  Singh 
Jagannath  v»  Sheo  Shankar 
Jagannath  Prasvl  v.  Naurang  Singh 
Jagannath  Singh  v.  Gurcharan  Singh 
Jagatjit  Singh  v.  Mahomed  Asghar  AH 
Jagmohan  Das  v.  Indar  Prasad 
Jai  Indar  Bahadur  Singh  v.    Brij    Indar 
Kuar  FB 


265 
491 

292 

25 
256 

364 
383 
455 
449 
422 
328 
160 

231 
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"*Jai  Nand  v.  Mb.  Parandei  FB  251 

Jamua  Prasad  v.  Emperor  15  L 

•Jilai,  Mb.  v.  Abdul  Rahman  76 

Jiynoo  Singh  v.  Jageshar  Singh  22 

•Kalawabi,  Mb.  v,  Raghuraj  Singh  427 

Kamakhya  Dubb  Ram  v.  Shyam  Lai  235 

"Kedar  Nabh  v.  Baldeo  Prasad  FB  172 

Krishna  Eumari  v.  Tribhuwan   Djb  12 

Krishna  Pal  Singh  v.  Raj  Kuwar  475 

Kttber  S  iran  v.  Ragbubir  431 

Lachhrai  Narain  v.  Emporor  87 

Lachhmi  Narain  v.  Mangal  Prasad  453 

•Lnchmin,  Mb.  v.  Ishuri   Prasad  153 

'Lale  v.  Emperor  321(2) 

Lalta  Pershad  v.  Harmm  Singh  370 

Lalba  Prasad  v.  Brahma  Dm  456 

Lasa  Din  v.  Mb   Qulab  Kunwar  596 

M 

•Mahabir  v.  Sheo  Shankar  124 

•Mahomed  Ahsan  Ah  v.  Ikrara  AH  35(2) 

Mahomed  Ah  v.  Bhagwau  Dm  210(1) 

Mahomed  AH  v  Mumbaz  AH  521 

Mahomed  Khan  v.  Abdul  Rahman  Khan   524 

Ma  ho  mod  Khan  v.  Shoo  Bbikh  Singh         447 

••Mahomed  Raza  v.  Rim  Saroop  FB  385 

"Mahomad    Sadiq    All      Khan    v.    Fakhr 

Jahan  Bsgnm  97 

Mahomed  Sher  Khan  v.  Kunwar  314 

Mahomod  Sher  Khan    v.    Lai    Bahadur 

Khan  313 

Mahomed  Usman  Khan  v,    Bankey  Lai      467 
Mahomed  Wazir    Khan    v.    Muhammad 

Husain  65 

•Mahomed    Yusuf     Husain    v.    Wilayab 

Husain  1 

'Manohar  Lai  v.  Mohre   Lai  91 

Mariam,  Mb.  v.  Kadir  Bakhsh  527(1) 

Mabadin   v.    Special    Manager,    Ajodhya 

Estate  376 

Mathura  Praaad  v.  Karam  Singh  240(2) 

Mabhura  Singh  v.  Badri   Narain  Singh         43 
Mekenzie  &  Co.,   Ld.  t  v.    Mahomed  Ali 

Haider  Khan  155 

Mithan  v.  Mahabir  278 

•Mool  Ghand  v.  IlbiCab  Husain  362 

Moahuq  Ah  v.  Hurunissa  204 

Mubmulnisaa  v.  Ali    Hussain  402 

Munna  Lai  v.  Kameshari  Dab  113 

Mushrafi  Bcgam   v.   Mahomed    Musbaja- 

bullah  Khan  21 

Musbafa  Khan  v.  Dwarka  401 

N 

Nakkoo  Das  v.  Rab  Saran  Singh  290 

Nanak    Prasad     Singh    v.      Gayapraaad 

Singh  289 

Nankhu  Singh  v.  Girja  Bux  Singh  399 

•Narain  Das  v.  Chandr^wabi  Kuar  479 

Narain  Das  v.  Murli  Dhar  539 

Narsmgh     Partab     Bahadur    Singh    v. 

Mamman  Jan  311 

Naunihal  Singh  v.  Sardar  Bux  Singh          96 
Naurozi,  Mb.  v.  Mahomed  Noor  Khan  82 

Nawab  v.  Emporor  381 

'Nihal  Singh  v.  Shishadhar  Singh  282 

Nisar  Ali  Khan  v.  Md.  All  Khan  494 

P 
Panchu  v.  Deputy    OommisBioner,  Sal- 

feanpur  286 

Panchu  v.  Jumman  515 

Paran  Kuer  v.  Manni  Lai  211 


Pirbhipal  Singh  v.  Hart   Saran  Daa  44? 

Prag  Narain  v.  Daohhina  Buz  397 

Q 

Qadiruuniaai  v.  Qubbul  Huda  393 

R 

Raghubar  v.  Radha  Krishna  535 

Raghunanian  v.  Ram  Dab  420 

Haghunandan  Pershad  v.  Mobi  Ram     FB  406 

Rahmab  Ali  v.  Lachhman  Prasad  40 

Raj  Bichan  Singh  v.  Bhanwar   Lalji  296 
Rajendra  Nabh  Sinyal   v.  Mahabir  Pra* 

Bid  275 
Rajindra,    Bihadur     Singh    v.       Malhoo 

Khan  93 

Ram  Ad  bin  v.  Emparor  154 
Ram    Bahadur   Singh    v.    Dharam    Rij 

Singh  79 

Rim  Cbetan  DJ.SS  v.  Jaabir  Singh  85 
•Rim  Das  v.  Sultan  Ilua.uu  Khan               *  149 

Ram  Heb  Shukul  v.  Ram    Raban  90 

Rim  Janki  v.  Mohm  Lai  246 

Ramji  Lai  v.  Subhadrft  Kuar  287 

Ri,mui3.n  Singh  v.  Dilla  Singh  334 

Ram  Narain  v.  Sheo    Darshan  158 

Rimpal  Singh  v.  Ram  Tawakkul  320 
Ram   llifcin    Singh    v.   Bipan     Chandra 

Chaberji  116 

Rim  Sewak  v.  LilU  Perehad  414 

Rim  Sumran  v.  Sarjoo  Pershad  67 

Risul  Baksh  v.  Gulab  Rn  371 

Razia  Bagam  v.  Ishrab  Ah  316 

Rohan  Singh  v.  Durga  Bakhsh    Singh  55 

S 

Sadhnoo  v.  Biiju  333 

*£Udiq  Ali  v.  Mb.  Amiran  439 

Sajid  Hasam  v.   Abdul  Rabim  354 

Saugam  Madho  v.  Ram  Naram  437 

*8anb  Rim  v.  Ram  Manorabh  41 

•tiarfaraz  Khan  v.  Mb.  Rajana  129 

Sirfara/     Singh      v.     DopuLy      Commr, 

Gonda  481 

Sarfarax  Singh  v.  Udvvat  Singh  30 

Scvtgur  Prasad  v.  Har   Narain  Das  44 
Sab  Narain  v.   Dopuby   Commr,,  Ajodhia 

Estate  433 
'Shabbir  Husain  v.  Ashiq  Huaam           FB  225 

Shambhu  Singh  v.  Sukhraj  Kuer  178 

Sheo  Bahadur  Singh  v.  Naubab  Singh  214 

Sheo  Mangal  v.  Prag   Narain  348 

Sheo  Ri]  v.  Ajudhiya  284 

Sheo  Rib  an.  v.  Emperor  167 

Sheo  Sagar  v.  Lachhman  60 

Shiva  Bahadur  Singh  v.    Gur  Prasad  303 

Shiv  Ram  Lai  v,  Ganga  Shankar  [15 

Shuja-ab-Haider  v.    Mb.   Habibunnlasa  528 

Siri  Ram  Kuar  v.  Rim  Prashad    Ghosh  71 

Sibal  v.  Harpal  11 

Sibal  Singh  v.  Gijincjra  Bahadur  Singh  373 

Sura]  Narain  Singh  v.  Narbadu,  Prasad  83 

*Suraj  Prasad  v.  Emparor  213 
T 

Taulo  v.  Emperor  272 

Udaira]  Singh  v.  Mb.  Raj  Kunwar  469 

Udwab  Singh  v.  Sarfaraz  Singh  248 

Umrai  Kuer  v.  Umrao  878 

Umrao  v.  Emperor  516 

W 

Wylie,  E.  A.  v.  R.  S.  Wylie  238 

Z 

Zahiruddiu  v.  Ali  Huaain  244 
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Acquiescence 

Plaintiff's  connivance  at  defendant's 

building  in  plaintiff's  land — Defendants 
having  bona  fide  belief  that  they  pos- 
sess good  title  to  the  property — Plain- 
tiff's bringing  a  declaratory  suit  — 
Plaintiff's  claim  cannot  be  decreed,  on 
ground  of  acquiescence  Z92a 

Advancement 

No    presumption   in  India  —  Each 

case  should  be  decided  on  its  merits 

13  \f 
Adverse  Possession 

Holder  of  life-estate   cannot   assert 

adverse  possession  against  remainder- 
man 494fe 
Under-proprietors — It  is  not  neces- 
sary to  prove  actual  litigation  with 
taluqdar  433c 

Ingredients    enunciated — To    prove 

title  by  adverse  possession  it  must  be 
shown  that  such  possession  is  adequate, 
in  continuity,  in  publicity  and  in  extent 
and  it  must  bo  actual,  visible,  exclusive, 
hostile  and  continued  during  the  statu- 
tory period — Knowledge  on  the  part  of 
the  person  whose  rights  are  invaded  is 
an  essential  element  of  adverse  posses- 
sion 402c 

Grove-holder    continuing    to    hold 

even  after  land  ceasing  to  bo  grove — In 
absence  of  any  assertion  of  adverse  title 
he  must  be  considered  as  holding  over 
and  his  possession  is  only  of  tenant 

3976 

Cosharers — Possession  of  one  is  not 

adverse  unless  there  is  ouster — Denial 
of  title  is  'ouster  3376 
Coaharers— One  cosharer  mortgag- 
ing joint  property  exempting  some  plots 
— Exemption  does  not  prove  his  exolu- 


Adverse  Possession 

sive  title  to  them   or  ouster  of  other  co- 
sharers  337c 

Cosharers — Mutation    in    the  name 

of  one  without  denial    of  title  of  others 
does  not  establish  337 d 

•Talukdar  is    not    required  to   prove 
actual  user  of  jungle  and    waste  land 

328a 

Every  owner    must    be  presumed  to 

know  boundary  of  his  own  land      3286 

Cosharer's  possession  is  not  adverse 

284(5 

* Equity   of   redemption  is  capable 

of  adverse  possession  2l5c 

* Nankar  allowance  not  received  by 

a  person  for  some  years— Right  to  re- 
ceive it  is  not  barred  by  adverse  posses- 
sion — •  Denial  of  the  right  and  con- 
tinuous  receipt  thereof  by  the  holder 
must  be  proved  2l5d 
*  Hindu  Liw — If  adverse  possession 
against  a  widow  is  sought  to  be  made 
adverse  also  against  tho  reversioner,  it 
can  only  be  so  in  a  case  where  the 
widow  has  been  in  actual  possession 
and  has  bean  dispossessed  1533 
Agra  Tenancy  Act  (2  of  1901) 
S.  34 — Mortgage — Occupancy  hold- 
ing— Mortgages  by  occupancy  tenants 
of  their  holdings  aro  invalid  as  against 
the  landlord  1166 
Alluvion  and  Diluvion 

•  Every  zamindar  has  a  right  accord- 
ing to  his  share  156 

Arbitration 

Parties  cannot   be    allowed  to  show 

that  arbitrator's    award    was  wrong  on 
merits  334a 

Ordinary  principles  of  personal  law 

oannot  be  varied  178a 
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Arms  Act  (11  of  1878) 

S.      19    (c)    —    Servant       carrying 

master's  gun  in  British  India  for  having 
it  repaired — No  acknowledged  license — 
Servant  will  not  bo  protected  157 


Benami 

Advancement- —  Principles  and  dis- 
tinction between  benami  and  advance- 
ment pointed  out  97i 

C 

Charitable   and    Religious   Trasts 
Act  (14  of  1920) 

Scope  and  applicability  indicated 

(FB)  22Sb 

Applicability — Act    applies     where 

entire  benefit  under  wakf  is  allotted 
for  public  purposes  (FB)  225tZ 

S.     3  —  Interpretation     of     words 

"public  purpose'1  —  Real  substance  and 
primary  intention  of  creator  must  bo 
looked  at  (FB)  225c 

S.  3  —  Trust    partly    private    and 

partly  public  —  Interested  person  can 
apply  under  Mussalman  Wakf  Act  (42 
of  1923),  S.  4— Charitable  and  Religious 
Trusts  Act.  8.  3  is  not  applicable 

(FB)  225e 

* S.  3— Wakf  for  benefit  of  speci- 
fied person  or  class  of  persons  such  as 
kindreds,  dependants  and  others  is  not 
a  trust  for  a  public  purpose  (FB)  225a 
Civil  P.  C.,(5of  1908) 

S.    2  (11)  —  Auction  purchaser  in 

execution  of  decree  for  sale  on  mortgage 
of  under-proprietary  tenure  is  not  legal 
representative  of  original  under-pro- 
prietor  353a 

Ss.  10  and  11  —  Whilst  S.  10  bars 

only  a  suit,  S.  11,  bars  the  trial  of  both 
the  suit  and  of  issue  involved  in  that 
suit  341a 

S.  10—  For  S.    10  to   be   applicable 

entire  subject  matter  of  two  suits  must 
be  same — Where  former  suit  relates  to 
declaration  of  title  with  regard  to  cer- 
tain properties  and  latter  suit  is  for 
profits  in  regard  to  one  of  those  pro- 
perties, S.  10  will  not  apply  3416 

S.  10  —  Suit    for  profits     which  is 

solely  cognizable  by  a  revenue  Court 
cannot  be  stayed  by  prior  suit  for  de- 
claration of  title  pending  in  civil  Court 

341c 

S.  10  —  Court  can    stay  under  its 

inherent  powers  even  where  it  does 
not  come  within  the  provision  of  S.  10 

34U 
S.  11  —  Prior  mortgagee    who  is 


Civil  P.  C. 

also  puisne  mortgagee  impleaded  in  suit 
by  mesne  mortgagee  as  subsequent 
mortgagee  —  No  contest  as  to  prior 
mortgage — Prior  mortgagee's  rights  are 
not  burred  by  res  judicata  463 

S.  11,  Expln.  4— Omission  by  sub- 

mortgagee  to  claim  amount  due  on  sub- 
mortgage  does  not  bar  fresh  suit  455 

S.  11 — Lower   appellate    Court    10- 

m  and  lag  case  ordering  one  of  several 
documents  to  be  admitted—Case  com- 
ing up  before  successor  of  Judge  making 
that  order— He  passing  another  order 
of  remand  ordering  all  documents  in 
question  to  be  admitted— Second  order 
of  remand  is  proper  398& 

*  — -S.  11 — Land  Record  Officer  order- 
ing that   mortgagor    should  bo    recorded 
as  ex-proprietary   tenant    of  his  sir  land 
— His  order  will  operate   as  res  judicata 
in  subsequent    civil  suit,   Land    Record 
Officer  having    exclusive    jurisdiction  to 
pass  such  order  362 

S.  11— Applicability— Whilst  S.  10 

bars  only  a  suit,  S.  11    bars  the    trial  of 
both  the  suit  and    of    issue    involved  in 
that  suit  341a 

S.  11  —  Partition  suit  —  Decision 

affecting  right  of  one  defendant  against 
another    is   decision    inter  partes    and 
will  be  res  judicata  275a 

S.    11 — Decision    need    not    be   on 

merits  2756 
S.    11  — Father's    mortgagee     im- 
pleaded   in  sons'    suit    for  partition    to 
get  sons'  share    released  from    mortgage 
—  Point    fought    in     appellate     Court 
which  reduced  rate  of  interest  and  held 
whole  family  property    liable  for  mort- 
gage—  Decision  being  final  and  complete 
will  be  res  judicata  in    subsequent  suit 
by  mortgagee  to  recover   disallowed  in- 
terest from  father's    share  275c 

#* S.  11 — Prior    suit  by   transferee 

of    pronote   against    executant    and  as- 
signor dismissed — Second  suit  by  trans- 
feree against  assignor  alone  for  damages 
is  barred  (FB)  \12a 

S.   11 — Causes    of  action    need  not 

be  same  (FB)  1726 

S.  11 — Question  whether  a    whole 

class  of  cases    is   barred   is  difficult    to 
reply  in  general  terms  (FB)  172c 
S,  11— A   compromise  decree   ope- 
rates as  res  judicata  63<z 

S.  11 — Alluvial  land  in  present  suit 

not  the  same  in  previous  suit  but  newly 
formed   while    old  land    disappeared — 
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Civil  P.  C. 

There  can  be  no  res  judicaba  or  estoppel 


-  --  S.  20  (c)^Primiry  transaction  of 
sale  and  purchase    ab  one  place—  Execu- 
tion of  promissory    notes    in  respect    of 
unpaid    price  ab    another    place  —  Cause 
of  acbion    to    recover    price    accrues    at 
place  of  primary  translation  9\b 

-  S.  34—  Lower  appellate  Courb  using 
its  discretion  wibh  regard  to  costs    with 
due  care  —  High  Court   cannot    inberfere 
unless  order  demonsbrably  wrong 

(FB)  406& 

-  S.    38  —  Decree    transferred  to  Col- 
lector —  Injunction  to  Court  passing   de- 
cree is  futile  235  a 

-  -  S.  41  —  Even  after  issue  of   cerbifi- 
cabe    under    S     41,  bransfereo  Courb  has 
jurisdiction  to  decida  objections  relating 
to    anything    done    in    the    course  of  its 
proceedings  76a 

-  S.  47  —  Application    by  decree-hol- 
der sub-morbgagee  to  execution  Court  for 
wibhdrawal    of   mortgage    money  in  re- 
demption suit  is  an  application  for    exe- 
cution   and    order   passed  thereon  is  ap- 
pealable 309 

-  S.    47  —  In    execution    the  decree- 
holder    can    be    put  in  possession  of  the 
specific  lands  substituted    for    his    shara 
on  partition  263 

-  -  S.  47  —  Applications  as    objections 
by    the    parties    to  suit  are  governed  by 
Lira.  Act  Art.  181  and  not  by  Art.  165 

766 

--  S.  47  —  Decree  againsb  husband  — 
Wife  impleaded  as  representative  on  his 
deabh—  Property  in  her  hands  abbached 

—  Objecbion   by    her    bhab    the  property 
did    not    form    assets    of  her  husband  is 
one  covered  by  S.  47  and  nob    by  O.    2L, 
B.  58—  Summary  rejecbion  is  illegal     21 

-  -  S.  60,  Proviso—  Right  of  Ganga- 
putra  to  receive  offerings  is  right  of  per- 
sonal service  and  cannot  be    attached  — 
Bub    right    of    occupabiou   of    particular 
spot    on    bank   together   with   physical 
articles  is  liable  to  attachment          444 

-  S.  69  —  Decree  transferred    to    Col- 
lector—Injunction to  Court  passing   de- 
cree is  futile  235  a 

-  S.  96  (3)—  Agreement  to   abide    by 
decision    of    Court    bars  appeal  —  Agree- 
ment is  not  barred  by  Contract   Act,    S. 
28  451 
**  -  S.  96  (3)—  Decree  on  compromise 

—  Party  verifying  dr  admitting   compro- 
mise  on    behalf  of  other  without  aubho- 
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rity — Obher  parby  can  appeal  againsb 
decree  (FB)  385" 

S.    100 — Finding  of  lower  Court  aa 

regards  right  of  privacy  is  finding  of 
facb  535 

S.  100— Finding  of  facb  nob  vitiabed 

by  error  of  law  or  procedure  is  conclu- 
sive 52  4a 
S.  100 — Findings  of  facts  to  pre- 
clude second  appeal  musb  be  precise  and 
definite  453a 

S.  100— Appellate  Court  cannob  in- 

berforo  if  decision  of  lower  Courb,  though 
defective  is  based  on  findings  of  facts 

4470 

S.    100— Finding    of    fact  based  on 

admissible  evidence  cannob  be  impugned 

402.x 

S.  100 — Adverse  possession  is  mixed 

quesbion  of  law  and  facb  337a 
S.  100 — Question  whether  purcha- 
ser had  notice  of  a  charge  on  the  pro- 
perty purchased  is  one  of  fact  316a 
—  S.  100 — Market  value  is  question 
of  fact  2446 

S.    100 — Finding    based    on  wrong 

interpretation  is  not  binding  2416 
S.  100— Finding  of  fact— Tho  ques- 
tion of  benami  is  purely  a  finding  of 
fact  and  cannot  be  challenged  in  second 
appeal  83a 

S.  109  (c) — Value  of  claim  loss  than 

Hs.  10,000 — No  question  of  general  prin- 
ciple, involved — Cerbificato  should  nob 
be  granted  unless  jusbified  by  excep- 
tional circumsbances  243 

S.    110— Subjecb    matter    over  ten 

thousand  rupees — High  Courb  affirming 
decree  excepb  as  to  costs — Substantial 
question  of  law  must  be  shown  43 

S.  115— No  revision  lies  in   respect 

of  order  setbing  aside  arbitration  award 

493 

S.  115  —Power  of  revision  explained 

(FB)  389c 

S.  115 — Laches  in  revision  applica- 
tion not  permissible  unless  good  cause 
is  shown  3836 

* S.    115-Scope— Civil    P.O.,  0.1, 

R.  10  (2) -An  order  refusing  bo  make  a 
person  as  defendanb  can  be  revised  under 
S.  115:  (c/.  A.I.B.  1926  P.O.  142)  1 18a 

* S.  115 — Return  of  plaint  for  want 

of  jurisdiction  affirmed  in  appeal— Order 
could  be  revised  91a 
S.  115— Jurisdiction  properly  exer- 
cised— Mere  disagreement  with  trial 


10 
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Court's  conclusion  is  no  ground  for  revi- 
sion 266 

** S,    135   (2)— Person   coming    to 

appear  as  accused  in  criminal  case  is 
exempt  from  arrest — Money  paid  to 
secure  release  should  be  refunded 

(FB)  426 

** S.  144 — Person  coming  to  appear 

as  accused  in  criminal  case  is  exempt 
from  arrest — Money  paid  to  secure  IG- 
lease  should  be  refunded  (FB)  426 

S.  146— Combined  effect  of  S.    154, 

Oudh  Rent  Act  and  S.  146,  is  to  render 
auction  purchaser  of  under-proprietary 
tenure  liable  to  satisfy  decree  for  arrears 
of  rent  obtained  against  original  under- 
proprietor,  although  such  purchaser  is 
not  judgment  debtor  on  record  of  that 
decree  3536 

** Ss.  151,  152   and    153— Decree 

on  basis  of  compromise — Party  verify- 
ing or  admitting  on  behalf  of  other 
without  authority — Other  party  can  in- 
voke inherent  powers  under  Sg.  151,  152 
and  153  to  remove  name  from  decree — 
No  question  of  limitation  arises 

(FB) 3856 

S.  151  — Court  can  stay   suit    under 

its  inherent  powers  even  where  it  does 
not  come  within  the  provision  of  Civil 
P.  C.,  S.  10  341d 

* O.  1,  R.  10  (2)— An  order  refusing 

to  make  a  person  as  defendant  can  ho 
revised  under  S.  115:  (c/.  A.I.R.  1926 
P.O.  142)  148a 

O.  1,  R.  10  (2)  —  A  suing  B  for  house 

rent — Gt  purchaser  of  house,  applying 
for  making  him  defendant — G  is  neces- 
sary party  and  should  be  impleaded 

1486 

O.  2,  R.  2  —Joining  several   causes 

of  action  is  not  compulsory  1626 

* O.  2,  R.  2 — Family  property  en- 
joyed by  all  as  tenants. in-common — 
Member  S  separating  as  regards  some 
portion  of  property  and  getting  posses- 
sion over  moiety  of  it — Member  P  suing 
for  his  share  only  of  that  property — 
Second  suit  by  P  claiming  share  in  other 
property  is  not  barred  under  B.  2  la 

O.  6,  R.  4 — Custom  set  up  by  party 

must  be  taken  as  a  whole  and  not  piece- 
meal 204d 

O.  6,  R.  7 — Custom — Ordinarily   a 

party  should  not  be  allowed  to  prove  a 
custom  different  from  that  set  up  by  him 

204c 
O.  6,  R.  17— Court   has  wide   dis- 
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oretion  to  amend  pleadings — Amend- 
ment was  allowed  483(2)a 

O.   9,   R,   13— Appeals   against  ex 

parbe  decrees  dismissed — They  become 
merged  into  appellate  Court's  decrees 
and  original  Court  cannot  set  them  aside 

3S(l)a 

O.     9,    R.     13 — Ex    parte    decree 

against  criminal  in  jail  for  non-appear- 
ance— Application  to  set  aside  such  de- 
cree— No  special  concession  should  be 
made  in  favour  of  criminals  35(1)£> 

O.  20,  R.  12— Mesne  profits  are   in 

the  nature  of  damages  which  may  be 
moulded  according  to  the  justice  of  the 
case — In  the  case  of  trespassers  even 
ordinary  charges  may  be  refused  55 

O.  20,  R.  18— Joint   possession— A 

decree  for  joint  possession  cannot  be  con- 
strued as  a  preliminary  decree  for  parti- 
tion 117a 

O.    20,    R.    18— After  preliminary 

decree  in  partition  suit,  application  for 
final  decree  is  proper  course  and  fresh 
suit  for  absolute  partition  does  not  lie — 
Art.  181,  Lira.  Act,  does  not  apply  to 
such  application  —  Such  application, 
however,  affects  properties  then  in  suit 
and  not  new  properties  456 
O.  21,  R,  1 — Judgment-debtor  pay- 
ing decretal  amount  to  receiver  appoin- 
ted for  the  purpose — Loss  due  to  mis- 
appropriation by  receiver  must  fall  on 
judgment-creditor  (FB)  231& 

O.  21,  R.  1— Payment  under,  O.  21, 

B.  1  according  to  Court's  direction  ab- 
solves judgment-debtor  (FB)  231c 
O.  21,  R.  53-Holder  of  decree  be- 
comes representative  of  holder  of  at- 
tached decree  from  date  on  which  at- 
tachment is  ordered  and  not  on  date  on 
which  he  applies  for  attachment — Suit 
under  O.  21,  B  63,  by  such  representa- 
tive is  barred  if  not  brought  within 
time  413& 
O.  21,  R.  58 — Decree  against  hus- 
band— Wife  impleaded  as  representative 
on  his  death — Property  in  her  hands 
attached — Objection  by  her  that  pro- 
perty did  not  form  assets  of  her  hus- 
band is  one  covered  by  S.  47  and  not  by 
O.  21,  B,  58— Summary  rejection  is 
illegal  21 

O.  21,   R.  66— Intentional   misdes-. 

cription  of  property  in  sale  proclama- 
tion by  decree-holder— Defaulting  pur- 
chaser  misled— His  description  consti- 
tutes fraud — Defaulting  purchaser  can- 
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nob  be  made  answerable 


for 


deficiency 
294 

O.  21,  R,  66— Suib    by   subsequenb 

mortgagee — Prior  mortgagee  made  a 
party — Abandonment  of  bhe  issue  as  re- 
gards prior  mortgage  is  no  bar  bo  prior 
mortgage  being  shown  in  bhe  sale  pro- 
clamation in  execution  of  subsequent 
mortgagee's  decree  88 

O.  21,    R.  70— Decree    braneferred 

bo  Collecbor — Sale  in  its  execubion  posb- 
poned sine  die— No  fresh  proolaraabion 
—  Sale  is  irregular  albhough  Rr.  66  to  69 
do  nob  strictly  apply  2350 

O.  21,    R.  71— Intentional   Misdes- 

cription  of  property  in  sale  proclama- 
tion by  decree-holder — Defaulting  pur- 
chaser misled — Mis-description  consti- 
tutes fraud — Defaulting  purchaser  can- 
nob  be  made  answerable  for  deficiency 

294 

— —O.  21,  Rr.  72  and  73— Pleader  for 
decree-holder  purchasing  property  — 
Sale  is  not  invalid  235rf 

O.  21,  R.  90— Material  irregulariby 

— Properby  to  be  sold  in  two  lots — Cre- 
ditor allowed  to  bid  not  below  his 
claim— Ab  sale  of  one  lob  creditor  offer- 
ing certain  price  and  reserving  righb  bo 
offer  balance  at  sale  of  second  lot — 
Sale  officer  refusing  bo  accept  bid— Pro- 
perty sold  for  much  lower  price — Mate- 
rial irregulariby  is  caused  resulbing  in 
substanbial  injury  bo  decree-holder  26<z 

O.  21,    R.  92— Sale    in    judgmenb- 

debbor's  lifebime  confirmed  wibhoub  his 
legal  representatives  on  record  is  not 
void  235c 

O.    23,    R.    3— Pleader   confessing 

judgment  on  party's  behalf — Court"  pas- 
sing consent  decree  thereon  must  be 
presumed  bo  have  enquired  as  bo  hig 
authority  bo  confess  211 

O.  23,  R.  3— Transfer  of  spos    suc- 

cessionis  —  Transferee  suing  after 
widow's  death  —  Compromise  entered 
into  between  bransferrer  and  bransferee 
—  Compromise  and  decree  are  valid  636 

O.  32,  R.  3— Guardian    bhough  nob 

properly  appointed  conducting  suib  pro- 
perly— Minor  cannob  challenge  result 
alleging  no  nobice  was  given  to  him 

4816 

* O.  34,  R.  4— Suib  for   foreclosure 

on  anomalous  mortgage  is  covered  by 
R.  4  2826 

O.  34,  R.  6— Decree  under  R,  6  is 

supplementary   decree    and  no  question 
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of  limitation  arises  if  bhe  original  suib 
was  wibhin  time  for  relief  on  personal 
covenants  59 

O.    34,    R.    12—  Prior    mortgagee 

who  is  also  puisne  mortgagee  implea- 
ded  in  suit  by  mesne  mortgagee  as  sub- 
sequenb mortgagee  — No  contest  as  to 
prior  mortgage  —  Prior  mortgagee's 
rights  are  nob  barred  by  res  judicata 

463 

O.    39,  "R.  1— Sale  in  teebh    of  in- 

juncbion  is  nob  void  235fr 
O.  40,  R.  3--Receiver  misappro- 
priating proper',  j  meant  for  paying  off 
decree-holders— They  must  bear  loss 
rateably  (FB)  231& 

# O.    41,    R.    22— Account     suit— 

Firsb  appeals  filed  by  both  parties — 
That  of  one  party  dismissed — Second 
appeal  not  filed  by  that  party  from  dis- 
missal of  his  firsb  appeal — His  claim 
cannob  be  baken  by  way  of  cross-objec- 
bions  to  second  appeal  filed  by  opposite 
party  410 

O.  43,  R.  1  (u) -Party    asking    for 

remand  cannot  appeal  against  remand 
order,  merely  because  ground  covered  by 
such  order  is  not  so  wide  aa  desired  by 
him  398a 

O.    45— Value    of    claim    less  than 

Rq.  10,000— No  question  of  general  prin- 
ciple involved — Certificate  should  nob 
be  granted  unless  justified  by  exceptional 
circumstances  243 

Sch.  2,   Para.  1—  Judgment-debtor 

causing  removal  of  his  property  from 
the  decree-holder's  land  through  a  bai- 
liff—Bailiff putting  in  a  bill  found  ex- 
cessive— Munsif  asked  to  decide  the 
matter  on  personal  spot-visib — Munsif 
nob  to  be  deemed  an  arbibrabor  287a 
*  — Sch.  2,  Para.  15— Arbibrabor  nob 
applying  rules  of  succession  of  law  to- 
which  parbies  belonging  bub  making 
award  according  to  whab  he  thought 
proper  in  bhe  circumstances— He  giving 
three  annas  share  bo  one  who  was  ordi- 
narily enbibled  to  eighb  annas  share 
Award  is  binding  on  him  1& 

Sch.  2,    Para.    16— Judgment-deb- 

bor  causing  removal  of  his  pioperty 
from  the  decree-holder's  land  through  a 
bailiff— Bailiff  pubbing  in  a  bill  found 
excessive— Munsif  asked  to  decide  the 
matber  on  personal  spot-visit  -Munnif 
nob  to  be  deemed  an  arbitrator  2B7& 

Sch,  3,    Para.  11— Consbruotion— 

Provisions    musb    be    construed    strictly 
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^nd  salo  by  judgment-debtor  without 
Collector's  written  permission  is  void 

441a 

Sch.    3,  Para.  11— Permission  by 

salo  officer  to  deposit  amount  in  satis- 
faction of  decree  does  not  amount  to 
implied  permission  in  writing  441& 
Sch.  3,  R.  11 — Property  under  con- 
trol of  Collector  cannot  be  given  as  gift 
without  his  written  permission  4356 
'Sch.  3,  R.  11 — Judgment-debtor 
cannot  enter  into  any  transaction  in 
contravention  of  R.  11  43 5c 
Clog  on  redumption 

See  T.  P.  ACT,  S.  60 

Contract 

Construction —  Hire    purchase  — A 

lot  his  motor  to  D  and  received  initial 
money  as  consideration  for  allowing  B 
option  to  buy — B  to  become  absolute 
owner  after  paying  certain  monthly  in- 
stalments—  B  obtained  option  to  buy 
but  was  under  no  obligation  to  exorcise 
it — Contract  was  merely  one  of  hire  and 
ownership  of  motor  did  not  vest  in  B 

155 
Contract  Act  (9  of  1872) 

S.  16 — Pleader   appearing  in  one  or 

two  cases  of  his  client — Pleader's  father 
purchasing  property  from  the  client — 
Pleader  and  father  constituting  joint 
Hindu  family — Pleader  cannot  be  said 
to  be  permanent  pleader  and  does  not 
stand  in  a  position  of  active  con- 
fidence eo  as  to  justify  throwing  on 
pleader  burden  of  proving  good  faith  of 
transaction  —  Father  is  not  bound 
-to  prove  bona  fides  of  transaction 

67a 

S.  16— Uuduo     influence  —  Either 

fraud  or  coercion  ought  to  exist         446 

S.    25    (2) — Suit    cannot    succeed 

^when  no  new  contract  is  created  by  ac- 
knowledgment 529(1) 
S.  28  — Agreement  to  abide  by  de- 
cision of  Court  is  not  barred  by  S.  28 

451 

S.  62— Suit   cannot   succeed   when 

no  new  contract  is  created  by  acknow- 
ledgment 529(1) 

S.    230—  Cases    of    presumption    in 

S.  230  are  not  exhaustive  417a 
S.  230  —  Agent  having  special  pro- 
perty or  interest  in  subject  matter  of 
•contract  can  sue  in  his  own  name  on 
contract  4176 

S.  230 — Agent  by  having  powers  to 

contract  does  not  become  principal  417c 


Cosharer 


Partition  —  Grove  belonging  fco  one 
cosharer  standing  in  ]oinb  land  —  That 
land  in  partition  alloted  to  another  oo- 
sharor—  Title  to  trees  cannot  be  claimed 
by  the  grove-holder  unless  the  right 
was  preserved  at  partition  procseodingg 


-  Person  entitled  to    joint    possession 
may  be  granted  decree  for  joint    posses- 
sion even  if  he  has  never    been     in    pos- 
session at  all  414 

-  Adverse   possession—  One    cosharer 
in  possession    of    entire    property  —  His 
possession   is    not    adverse   to    others  — 
Mere   entry   of    that    cosharer's  name  is 
no  proof  of    adverse    possession  —  Denial 
of  other  cosharer,s  title    must  be  proved 
—  Mere  non-participation  in  profits  does 
not  constitute  adverse  possession    4026 
--  Right    against    trespasser  —  One    co- 
sharer can  sue  to  eject  trespasser    from 
entire     property  —  Suit  does     not  estab- 
lish ouster  or  denial  of  other  cosharor's 
title  337c 

-  Cosharer's  possession  is  not  adverse 

284c 

-  Adverse   possession  —  Extent  —  The 
mere  fact  that  one  of  the  cosharers  was 
not  in    actual    possession    and    resided 
elsewhere,  would  not  mike    the  posses- 
sion of  other  cosharers  adverse         257a 
Court-fees  Act  (7  of  1870) 

-  S.  7  (iv)  (c)—  Suit    for    declaration 
that    certain   deeds   are    voidable   with 
prayer  for  their  cancellation  —  Ad    valo- 
rem fee  must  pe  paid  491 

-  S.  7  (iv)  (c)—  Suit  for  possession  of 
property  and  in  alternative    for   cancel- 
lation of  some  document  is  not    suit  for 
declaration     with     consequential    relief 
and  S.  7  (iv)  (c)  does  not  apply          419 
--  S.  7   (v)—  Suit    by    mortgagee    for 
possession  of  mortgage  property     is    not 
governed  by  S.  7  (v)  but  fee  ought  to  bo 
calculated  on  principal   money    secured 
by  mortgage  according  to    principles  of 
Court  fees  Act,  S.  7  (ix)  321(1) 

-  S.   7   (vi)  —  Pre-emption  —  Appeal  — 
Court-fee  should  be  paid    on    difference 
of  sale  price  alleged  by  parties    240(2) 

-  S.    12  —  Power   to  compel    payment 
of    additional    foe    can  be  exercised  by 
appellate  Court  only    before    decision  of 
appeal  483(1) 
Criminal  P.  C,  (5  of  1898) 

-  S.139-A—  Existence  of  evidence  to 
support    plaa    of    private    road  —  Magi- 
strata  dismissing  application    and    refer- 
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ring  complainant  to  civil  Court— Magi- 
strate's^ course  ia  correct  85 
S.  145— Joint  possession  before  dis- 
pute—ARer  dispute  property  kept  under 
attachment  till  production  o(  partition 
chitthi — One  party  producing  such 
chibbhi  while  other  giving  no  evidence 
as  to  possession — Former  put  in  posses- 
sion— Order  should  not  he  set  aside  82a 
'j>.  145 — Unless  order  putting  per- 
son in  possession  is  illegal  or  irregular 
it  should  nob  he  interfered  with  S2b 
-  —  S.  145  (4)— Object  of  S,  145  is  re- 
tention  of  possession  to  avoid  breach  of 
peace — It  has  no  reference  to  title  526a 

S.  145    (4)— "Two    months"  aro   to 

be  calculated  from  date  of  order      5266 

S.     190     (c)— Magistrate      making 

enquiry  and  repotting  tho  caso — Ma- 
gistrate takes  cognizance  of  the  case — 
Proceedings  by  the  same  Magistrate  are 
illegal  87 

S.    195    (3)— Court    of  Subordinate 

Judge  exeicising  power  of  Judge  of 
Small  Cause  Court  is  subordinate  to  Dis- 
trict Judge  515a 

S.  264 — Summarv  trial — Subsbance 

of  evidence  and  not  of  every  deposition 
is  necessary  —  Judgment  containing 
necessary  substance  is  legal  15la 

S.    276  —  Oudh    Criminal    Rules, 

Chap.  5,  R.  14 — Original  selection  of 
jurors  made  without  any  objection— Out 
of  eight  present  in  Court,  Judge  choos- 
ing five  without  conducting  second 
ballot — Accused  having  no  objection  to 
that  choice — Irregularity  was  covered 
by  Criminal  P.  C,,  S.  537  154 

S.   307 — Ground  of   reference  that 

verdict  is  perverse  and  unreasonable 
not  expressly  stated — Ground  can  be 
presumed  280a 

S.  307— Duty   of    High  Court  is  to 

see  whether  verdict  is  unreasonable— 
Verdict  contrary  to  or  unjustified  by 
evidence  is  unreasonable  2806 

S.  307— High  Court   will   interfere 

only  when  verdict  of  jury  is  patently 
bad  and  preverse  86 

S.  337  (2-A)— Magistrate   wrongly 

committing  approver  to  sessions  along 
with  accused — Sessions  Judge  instead  of 
referring  to  High  Court  to  get;  commit- 
ment quashed,  proceeding  with  case  as 
if  there  was  no  commitment— Sessions 
Judge's  procedure  though  wrong  did  not 
vitiate  trial  190ft 
S.  337  (2-A)— One  accused  granted 


Criminal  P.  C. 

pardon— Case  against  other  must  be 
committed  to  sessions  190cr 

S.    339 — Non-compliance    with  the 

provisions  by  the  Court  vitiates  the 
trial  256 

S     339    (3)  —  No    sanction    can     be- 

given  in  absence  of  certificate  by  Public 
Prosecutor  that  condition  of  tender  has 
not  heon  complied  with  527(2) 

S   439  — Inteilocutory  order  is  open 

to  revision  543a 
S  439  — Power  of  revision  is  dis- 
cretionary and  should  not  bo  used  on 
trilling  occasions  240(1) 

S.  439  — Nature   of    offence    can  bo 

cause  of  enhancement  of  sentence  iSOa 
Criminal  Trial 

Opinions    of    recording    Magistiate, 

on  guilty  conscience  of  accused  and 
demeanour  are  not  admissible  in  Ses- 
sions trial  381/7 
Evidence — Witnesses  altering  state- 
ments in  Sessions  Court  to  fit  evidence 
in  Magistrate's  Court — Evidence  must 
bo  carefully  scrutinized  248a 

Medical  evidence,  if  merely   opinion 

of  expert  and  capable  of  two  explana- 
tions, is  not  of  first  impoitance — But  if 
it  is  merely  statement  of  facts  it  is  en- 
titled to  great  weight  even  as  against 
eyewitnesses  248fe 

Offences       of      attempted       murder 

should  ordinarily  be  tried  by  Sessions 
Judge  1506 

Custom 

Wajibularz— Custon  laid    down  in, 

not  uniform  and  not  acted  upon  should 
nob  be  accepted  5416 

Every   cosharer   of    mahal  Mathura 

Singh  (Oudh)  is  entitled  to  collect  his 
share  of  rent  459c 

Land  cannot  be  claimed  as  reserved 

for  burning  corpses  in  absence  of  special 
custom,  merely  because  some  dead 
bodies  had  been  bur^t  there  447c 

—Pre-emption — Custom  dating  from 
beginning  of  19th  century  is  sufficient  to 
be  immemorial  27ob 

Widow     succeeding      as      absolute 

owner  and  after  her  death,  undisposed 
residue  to  go  to  husband's  heirs — 
Custom  is  not  unreasonable  204/ 

Widow  given  power   to  adopt— She 

cannot  be  held  to  have  no  power  to 
transfer  204i 

Mahomedan    of     Ujarion  —  Widow 

holds  husband's  property  with  absolute 
power  of  transfer  204; 
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Damages 

Person  entitled  to  profits — Diffi- 
culty in  tracing  them  —Fixed  rate  of  in- 
terest should  be  allowed  in  Court's  dis- 
cretion— Bate  need  nob  be  the  current 
rate  134/i 
Decree 

Construction     —  Construction      of 

decree  in  suit  relating  to  portion  of 
same  land  should  be  followed  in  suit 
relating  to  other  52S 

Deed 

Construction  —  Stipulation  entitling 

mortgagee  to  recover  amount  and  simple 
interest  as  well  as  compound  in  case  of 
default — Eight  to  sue  for  whole  mort- 
gage money  held  accrued  even  before 
period  fixed  for  payment  of  whole  sum 
had  expired  536a 
Construction  —  Words  naslan  bad 
naslan  and  batan  bad  batan  denote 
absolute  estate  in  gifted  property  415 
Construction  —  Ambiguities —  Con- 
temporaneous usages  may  be  looked  to 

204? 

Construction  — Mortgagor   creating 

further  charges —Mortgagee  rights  old — 
Sale  referring  to  rights  sold  by  terms 
"Haq  Murbahini" — Both  mortgage  and 
further  charges  pass  by  sale  40 
Divorce  Act  (4  of  1869) 
S.  19  (1) — Incurable  syphilis  am- 
ounts to  impotence — But  where  woman 
is  discharged  from  hospital  as  cured  with 
negative  blood  test  the  syphilis  is  nob 
incurable  and  her  marriage  cannob  be 
dissolved  238 

_  E 

Easements  Act  (5  of  1882) 
— — Ss.  4  and  13 — Person  building  well 
for  public  use  on  municipal  land — Neigh- 
bour constructing  wall  surrounding  well 
leaving  space  of  five  feet  in  width  and 
also  passage  to  public  road — Builder  of 
well  cannot  claim  any  easement  and  so 
cannot  ask  neighbour  to  demolish  wall 

401 

-S.    18  —  Privacy  —  Bight  acknow- 
ledged in  award   cannot    be  infringed 

437a 

S.  32  —  Constructions  infringing 
upon  rights  of  dominant  'owner  cannot 
be  allowed  4376 

S.   41  —  Orant   of     easement    not 

stipulating  its  termination  on  expiry  of 
necessity— Grant  does  not  terminate  on 
expiry  of  necessity  351 


Equity 

Party  to  a  decree  cannot  be  allow- 
ed to  act  in  a  manner  so  as  to  nullify  it 
— Judgment-debtor  cannot  purchase  his 
own  property  at  auction  26s 
Evidence 

Appreciation — When    witnesses  are 

partisans,  to  arrive  at  correat  conclusion 
best  method  is  to  look  at  inherent  pro- 
bability of  ca.se  i  494cZ 
Evidence  Act  (1  of  1872) 
Ss.  11  and  32— Statements  of  liv- 
ing persons  not  examined  as  'witnesses 
being  inadmissible  under  S.  32  cannot 
be  made  relevant  under  8.  11  1136 
S.  24 — Detailed  and  voluntary  con- 
fession subsequently  retracted  though 
not  found  to  be  true  in  certain  parts  is 
sufficient  for  conviction  381a 

S.  24  —  Evidence  of   admission    to 

villagers,  though  sufficient  to  justify 
conviction,  must  be  scrutinized  as  other 
evidence  to  prove  murder  272a 

S.    24— Ziladar     serving     under    a 

great  State  is  person  in    authority  2726 

S.  24 — Extra-judicial    confession  ig 

of  great  importance  bub  ib  must  not  be 
one  fabricated  in  order  to  provide  ad- 
ditional evidence  2720 

S.  32  -Statements  of  living  persons 

not  examined  as  witnesses  being  in- 
admissible under  R.  32  cannot  be  made 
rolovanb  under  S  11  1136 

* S.  32  (5)— Pedigree  —Settlement 

pedigree  amounting  to  statement  of 
deceased  with  special  knowledge  before 
controversy  or  prepared  in  discharge  of 
public  duty  is  admissible  under  Evi- 
dence Act,  S.  32  (5)  or  S.  35  129a 

S.  32  (5)— Entry  as  to  date  of  birth 

in  a  school  register  baaed  upon  state- 
ment of  deceased  father  is  admissible  to 
prove  age  113c 

S.    35  —  Guardianship    certificate 

in  Oudh  by  District  Judge  is  admissible 
under  S.  35  1340 

* S.   35— Pedigree   —   Settlement 

pedigree  amounting  to  statement  of 
deceased  with  special  knowledge  before 
controversy  or  prepared  in  discharge  of 
public  duty  is  admissible  under  Evidence 
Act  S.  32  (5)  or  S.  35  129<x 

S.  35—  Entry  as  to  date  of  birth  in 

a  school  register  based  upon  statement 
of  deceased  father  is  admissible  to 
prove  age  113c 

S.  90—8.  90  is  not  confined  only  to 

those  cases  where  original  is  produced 

483  (2)6 
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Evidence  Act 

— — S.  91 — Qranb  reduced  to  form  of 
document — Document  itself  is  only  evi- 
dence— Where  document  not  shown  to 
have  been  lost—Secondary  evidence  is 
inadmissible  4476 

S.  91 — Suit  for    money  borrowed — 

Debt  evidenced  by  pro-note — Debt    can 

be  proved  independently  of  the  pro-note 

r  399 

S.  101  —  Negative    necessary    for 

proving  title — Claimant  must  prove 

204. 

S,  101  — Allegation    of  minority   at 

the  time  of  executing  a  deed — Burden 
of  proof  lies  on  alleger  113a 

S.  Ill  — Pleader  appearing    in    one 

or  two  cases  of  his  client — Pleader's 
client  purchasing  property  from  his 
client — Pleader  and  father  constituting 
joint  Hindu  family — Pleader  cannot  be 
said  to  be  permanent  pleader  and  does 
not  stand  in  a  position  of  active  confi- 
dence so  as  to  justify  thiowing  on 
pleader  burden  of  proving  good  faith 
of  transaction —  Father  is  not  bound 
to  prove  bona  fides  of  transaction 

67a 

S.  114—  Person    knowing    of    his 

wife's  murder  but  making  no  report  to 
police  nor  trying  to  find  out  murderer  — 
II i 3  conduct  loads  to  conclusion  that  he 
was  murderer  190a 

S.  114— Marriage  —Presumption  — 

Woman  continuously  living  with  cer- 
tain man — Children  begotten  and  treat- 
ed aa  their  issues — Man  having  absolute 
power  of  disposal  over  her  income — 
Both  jointly  assessed  with  taxes  by 
municipality — Presumption  is  that  they 
are  married  126a 

—  S.  114  —  Party  abstaining  from 
giving  evidence — Presumption  is  adverse 
to  him  1266 

SB.  114,  Illue   (b)and    133-Bule 

of  criminal  law  that  accomplice  is  un- 
worthy of  credit  unless  corroborated  in 
material  particulars  is  not  absolute 

321  (2)6 

S,  114,  Illu8.(b)— Retracted  confes- 
sion of  co-accused  is  conclusive  against 
himself  but  is  only  evidence  against 
other  co-accused  167 

S.  115 — Claimant  must   have  acted 

to  his  detriment  494(7 

S.  115 —  Plaintiff's    connivance   at 

defendant's  building  in  plaintiff's  land  — 
Defendants  having  bona  fide  belief  that 
they  possess  good  title  to  the  property- 


Evidence  Act 

Plaintiff's  bringing  declaratory  suit — 
Plaintiff's  claim  cannot  be  decreed,  ou 
ground  of  acquiescence  2  92  a 

S.    115 — Estoppel  —  An    estoppel 

cannot  have  the  effect  of  making  a  void 
transfer  valid  1856 

S.  115 — Mortgagor  and   mortgagee 

— A  suing  on  his  mortgage  joining  his 
co-mortgagee  B  as  defendant— B  not 
appearing  in  Court  and  decree  passed 
exclusively  in  favour  of  A — A  executing 
decree  receiving  money  and  giving  dis- 
charge— B  cannot  urge  "that  this  posi- 
tion was  not  legally  available  to  A  1606 

S.  115 — Alluvial    land    in    present 

suit  not  the  same  in  previous  suit  but 
newly  formed  while  old  land  disap- 
peared— There  can  be  no  res  judicata  or 
estoppel  15a 

* S.  124  —  Communications  made  by 

railway  employees  to  Station  Master  as 
regards  theft  are  not  protected  5436 

* S.  133 — Evidence  in  corroboration 

of  approver's  evidence  need  not  be 
direct  321  (2)a 

Ss.  145  and     157  — Extract    from 

newspaper  by  itself  is  not  admissible 
though  can  be  used  to  contradict  or 
corroborate  writer  49Ae 

F 
Family  arrangement — 

True    test      regarding      validity  — 

Claims  adjudged  and  disputes  settled  is 
sufficient;  consideration  for  upholding 
the  family  settlement  373a 

Terms — Terms  recorded    in  wajibul- 

arz  and  acted  upon — Validity  cannot 
be  questioned  373c 

Conflicting    claims    are    recognized 

anrl  settled — Settlement  is  not  transfer 
within  the  meaning  of  S.  10,  T.  P.  Act 

193* 

Condition    not    valid    in    ordinary 

deeds  may  be  inserted,  though,  estate 
contrary  to  law  cannot  be  created  193r/ 
Family  settlement 

-"  Family  settlement  need  not  be  em- 
bodied in  formal  registered  document 

3056 

Parties  agreeing  not  to  dispute  each 

other's  claims  —  Active  contest  is  not 
necessary  305c 

**  Mahomedan    Law— Minors'  into- 

rests  fully  safeguarded — Adult  members 
accepting  arrangement— It  is  binding 
also  on  minors  1346 

—Although  persons  relinquish  their 
claim  on  property  allotted  to  others  it 
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Family  Settlement 

is  not  transfer  bub  family  arrangemnt 

134c 

—  Existing  dispute  is  not  necessary — 
Avoiding  possible  or  anticipated  dis- 
pute is  suiliciont  consideration  134<Z 

G 

Guardians  and  Wards  Act  (8  of 
1890) 

S.  31 — Absence  of  enquiry  does  nob 

vitiate  good  bargain  354/> 
S.  48— Minor  declared  to  have  at- 
tained majoiity—  Court  cannot  attain 
inberfeio  to  correct  aao  354a 

H 
Hindu  Law 

'  Alienation  — Mortgage  by    widow — 

Mortgagee  must  prove  consideiation 
independently  of  recitals  422a 

Alienation    by    widow  —  Gift    to 

stranger — Reversioner  consenting — Pre- 
sumption as  to  gift  being  legitimate 
does  nob  arine  185e 

Alienation  —  Widow  —  Permission 

granted  to  cut  and  remove  trees  of 
spontaneous  growth  and  subject  to 
periodical  cutting  for  cash  consideration 
—  Transaction  is  for  benefit  of  estate 
and  done  ID  ordinary  course  of  manage- 
ment and  is  binding  on  reversioners  936 

Antecedent    debt — Sums    admitted 

to  be  paid  in  part  consideration  of  deed 
do  not  constitute  antecedent  debt  4536 
Brit  Mahabrahmini — Ancestral  pro- 
perty —  Property  acquired  oub  of  its 
savings  by  one  member  of  the  family  is 
joint  family  property  2576 

Custom — Succession  — Jangra    San- 

gra  Ghauhan  Thakur— Daughters  aie 
excluded  from  inheriting  father's  pro- 
perty moveable  and  immovable  — But  no 
inference  from  this  of  exclusion  from 
mother's  or  grandmother's  stridhan  can 
be  drawn  296a 
Debts — Whole  joint  family  proper- 
ty is  liable  under  decree  unless  debt  by 
father  is  tainted  with  immorality  458a 

Debts — Speculation  by    itself    does 

not  make  the  debt  immoral  4586 
Debts — Necessity — Payment  of  de- 
cree for  arrears  of  rent  is  not  by  itself 
necessity  4226 
*  — Joint  family —  Separation  of  step- 
son from  a  family  does  not  automati- 
cally separate  remaining  members  when 
they  choose  to  remain  undivided — Joint 
members  continuing  be  joint — They  can- 
not be  presumed  to  have  separated 

427* 


Hindu  Law 

Joint  family —  Liability    of    son    bo 

pay  father's  debts  incurred  before  parti- 
bibion — Son  is  liable  to  extent  of  family 
property  in  his  hands  on  partition 

(FB) 406* 

Joint  family — Migration  of  a  blanch 

of  family  does  nob  imply  separation  289 
Joint  fimily  —  Sale  bv  manager 
vi  ibhout  legal  necessity  ia  void  284t 
''  —  Jomtfamily  —One  member  consen- 
ting to  silo  of  family  propoity  hTT  an- 
other doe-j  nob  make  fonner  vender 

(FB)  265c 

** M  unben.ince — Jointfiimily  having 

no  propei  by  -  Widow  of  predeceased  son 
is  enbibled  bo  main  ten  iinco  from  solf-ac- 
quirud  piopcibv  of  f.ifchcr-in-law  com- 
ing in  tho  hands  of  othci  son  or  grand- 
son by  inhciibance  or  by  suivivorship 

(FB)251 

* Marriage — Restitution  of  conjugal 

rights — Husband  living  in  adulbery — 
Covenanb  by  him  bo  give  up  bub  not 
giving  up  the  illicib  company  —  Wife 
obbaining  decree  for  mainbonance  — 
Restitution  wae  nob  granbed  121 

Mibakahara — Adopbjon — Boy  whose 

mother  adopter  could  have  legally  mar- 
rieJ  can  only  be  adopted  469o> 

Partition  —  Whore  defendant    in   a. 

partition  suit  has  only  pleaded  that 
plaintiff  did  not  bring  inbo  hofcchpob  a 
certain  property  but  did  nob  file  a  list 
of  such  properties,  the  objection  should 
not  be  entertained  257  d 
Partition — Suit  for  —  Offer  to  in- 
clude omitted  property  if  proved  joint 

-  Suit  should  not  be  dismissed         162a 
—  Religious  office  —  Brit    Mahabrah- 

mani  is  heritable,  partible  immovable 
property  257c 

*  — Reversioner    assuming    that    pro- 
perty had  already  been  gifted  to    donee 
by  widow's  husband    when    living    and 
therefore    consenting    to    its     gift      by 
widow  to  him  as  he  (donee)  had  allowed 
widow   to  remain    in    possession — Con- 
sent is  not  to  an  alienation  by  widow  as 
female  heir  185d 

Reversioner —  Proof  of  title — Re- 
versioner must  prove  that  he  is  nearest 

1296 

Sale  of  Hindu  reversioner's  interest 
is  not  validated  by  T.  P.  Act  S.  43 

185c 

Sikhs— History  of  Sikh  sects,  Ddasi 

and  akali  breaced  44c 


DUHJUUT 

Hindu  Law 

Sbridhan  —  In  absence    of    special 

custom,  Hindu  Law  rules  should  be  ap- 
plied— In  absence  of  issue,  husband  or 
his  heirs  succeed — But  husband  is  nob 
to  be  considered  propositus  2966 

Succession — Exclusion — Failure    to 

conducb  family  business  is  nob  sign  of 
insanity— S,  when  under  observation, 
leaving  hospital  of  his  own  will  and 
bakifg  paib  in  funeral  and  marriage 
ceremonies— 5  is  not  lunatic  although 
he  may  be  eccentric  and  of  weak  in- 
telligence 305a 
Succession  —  Sridhan — A  Hindu  fe- 
male dying  issueless  leaving  no  heirs  of 
her  husband  —  Sridhan  property  will 
devolve  on  her  blood-relations  lib 

Widow — Costs  in  litigation  incurred 

by  her  to  protect  her  title  to  the  estate 
are  binding  on  reveraioners  but  not 
those  undertaken  with  aay  other  object 

364 

Widow — Her  possession  is  not  ad- 
verse to  reversioners  nor  bhab  of  person 
in  possession  with  her  consenb  215& 

* Widow  in    possession  of    properby 

which  she  is  nob  entitled  to  inherit — 
Possession  is  adverse  unless  she  declares 
herself  a  life-tenant  or  holds  wibh  re- 
versioner's  consenb  2156 

* Widow  —  Adverse  possession — If 

adverse  possession  against  a  widow  is 
sought  to  be  made  adverse  also  against 
bhe  reversioner,  ib  can  only  be  so  in  a 
case  where  bhe  widow  has  been  in 
acbual  possession  and  has  been  dispos- 
sessed 153a 

Widow — Mother   baking   possession 

of  deceased's  properby — His  widow  liv- 
ing bub  minor  and  unable  bo  look  afber 
properby  —  Mother's  possession  is  nob 
adverse  bub  only  ncaresb  reversioner'a 
possession  1536 

Husband  and  Wife 

Marriage  —  Presumption — Woman 

continuously  living  with  certain  man — 
Children  begotten  and  treated  as  their 
issues — Mm  having  absolute  power  of 
disposal  over  her  income — Both  jointly 
assessed  with  baxes  by  municipaliby — 
Presumption  is  bhab  bhey  are  married 

.    126a 

* Hindu  Law  —  Marriage — Restitu- 
tion of  conjugal  rights — Husband  living 
in  adulbery — Covenanb  by  him  bo  give 
up  bub  nob  giving  up  bhe  illicit  company 
— Wife  obbaining  decree  for  mainten- 
ance— Restitution  was  nob  gran  bed  121 
1929  Indexes  (Oudh)— 3  &  4 


Income-tax  Act  (11  of  1922) 

* S.    4   (3)   (7)  —  Judgment  debbor 

giving  security  for  certain  sum  bo  stay 
execution  of  partition  decree — Interest 
on  security  paid  to  decree-bolder — Re- 
ceipt of  interest  is  income — Exception 
bo  S.  4=  (3)  (7)  does  not  apply  125 

Interest 

Agent  called  upon  to  render  ac- 
count and  refusing  to  do  so  is  liable  to 
pay  interest  4206 
Interest  Act  (32  of  1839) 

Agent  nob    shown  to  be    appointed 

under  deed  providing  for  paymenb  of 
sums  realized  at  stated  time  or  that 
monay  was  demanded  from  him  in  writ- 
ing— Interest  cannot  be  claimed  420a 
Interpretation  of  Statutes 

Exception   does  not    affect     general 

rule  and  it  must  be  confined  within  its 
own  limits  and  strictly  to  the  subject 
matter  entrusted  within  it  (FB)  389a 

An  enactment  includes  all  necessary 

incidents    and    consequences    of    it 

J  (FB)2316 

Jurisdiction 

Civil  and  revenue    Courts — Dispute 

between  two  rival  tenants  is  cognizable 
by  civil  Court  529(2)/ 

Suit  for   declaration  that    property 

released  is  liable  to  attachment—Value 
of  decree  and  nob  of  property  attached 
determines  jurisdiction  4136 

•Consent  cannot  confer,  nor  can 
waiver  make  for  defect  or  lack  of  juris- 
diction— Party  to  proceeding  can  chal- 
lenge ib  subsequently  3830 

Principle  of  waiver  ordinarily    does 

not  apply — But  case  is  different  when 
parby  does  not  appeal  against  bhe  order 
about  jurisdiction  (Obiter)  286a 

L 
Landlord  and  Tenant 

Transfer  of  grove — There  is  no  cus- 
tom allowing  landlord  bo  assert  his  right 
in  case  of  bransfer  of  grove  541a 
Tenancy — Facb  that  person  in  pos- 
session pays  rent  and  ib  is  accepted  sup- 
ports creation  of  tenancy  529(2)6 

Ejectment — Landlord  in  Oudh  must 

have  recourse  to  ordinary  process  of  law 
to  ejecb  tenant  529(2)d 

Proprietary  right  —  Proprietor  has 

DO  righb  of  re-entry  on  under-proprie- 
tary land  even  though  it  is  in  posses- 
sion of  trespasser  —  He  is  enbitled  be 
rent  only  524i 
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Landlord  and  Tenant 

Under-proprietary    right  cannot    be 

obtained  by  prescription  unless  it  has 
been  asserted  against  a  landlord  5236 

Rent— Suit  for  —  Tenant    pleading 

payment  of  rent  to  third  person — Third 
person  must  be  impleaded  as  co-de- 
fendant 459a 

Land  continues  to  be  grove  although 

it  is  cultivated  397  a 
Adverse  possession  —  Entry  as  te- 
nants bila  faislo,  is  inconsistent  with 
adverse  possession — Mere  possession  for 
long  time  or  non-payment  of  rent  cannot 
establish  adverse  possession  370 
-Cess — Nankar  —  Where  more  fact 
that  nankar  has  been  granted  to  persons 
who  were  old  proprietors  is  established, 
presumption  will  be,  unless  shown  to 
the  contrary,  that  the  grant  was  in  lieu 
of  old  proprietary  right  of  a  heritable 
and  transferable  character  348 

Landlord    knowing    tenant    to    be 

dead  giving  receipts  in  deceased  tenant's 
name  and  entering  defendant's  name 
only  as  person  making  actual  payment 
— Landlord  did  not  wish  to  treat  defen- 
dant as  tenant  3 33 a 

Abadi  —  Non-tenant    residents    do 

not  make  village  a  non-agricultural  vil- 
lage 314a 

Tenant    ceasing  to    be    tenant    but 

allowed  to  remain  in  house  —  Tenant 
gifting  the  house — Transfer  by  tenant 
is  not  permitted  —  Transferee  acquires 
no  right  and  can  be  ejected  as  trespasser 
by  landlord  3146 
Abadi — Mere  inclusion  in  munici- 
pality is  no  test  of  area  being  'town' 

301<z 

Tenant  not    getting    enjoyment  for 

full  term— Lease    term  is   not   extended 

2B6c 

Suit  for  arrears  of  rent — Mortgagees 

of  holding  not  impleaded — Suit  need 
not  be  dismissed  for  mortgagees  are 
not  necessary  parties  116a 

Land  Tenures 

Birt — Decree    granting    birt    rights 

under  Circular  2  of  1661  grants  under 
proprietary  rights  358a 
Non-transferable  holding— Heredi- 
tary right  proved — Transferability  can 
be  presumed  t,  3586 
Lease 

Construction  —  Superior  proprietor 

letting  village  from  year  to  year  and 
generation  after  generation  —  Lessees 
applying  for  decree  for  under-proprie- 


Lease 

tary  rights — Settlement  Officer  ordering 
that  "their  claim  was  dismissed  but  that 
they  had  secured  their  end"  —  Lessees 
not  recorded  as  under-proprietors  and 
not  exorcising  such  rights — Lessees  had 
obtained  no  transferable  right  under 
the  lease  327 
Legal  Practitioners 
Pleader  for  decree-holder  purchas- 
ing property — Sale  is  not  invalid  235d 

Pleader    confessing    judgment     on 

party's  behalf— Court  passing  consent 
decree  thereon  must  be  presumed  to 
have  enquired  as  to  his  authority  to 
confess  211 

Limitation  Act  (9  of  1908) 

S.  19 — Suit    cannot    succeed     when 

no  new  contract  is  created  by  ac- 
knowledgment 259  (1) 
S.  19  —  Acknowledgment  must  be 
shown  to  have  been  made  within  period 
prescribed  by  law  of  limitation  479a 

* S.    20  —  Money    paid    on    general 

account  cannot  be  said  to  be  paid  for 
interest  "as  such"  —  Ordinary  law  of 
appropriation  does  not  affect  S.  20  4796 
— *S|28 — S.  28  has  no  application  un- 
less some  one  is  in  adverse  possession 

402d 

Art.  44  — Scope- -Art.  44  has  no  ap- 
plication where  the  suit  relates  to  a 
transaction  entered  into  by  an  elder 
brother  in  his  capacity  as  manager  of  a 
joint  Hindu  family  284<z 
Art.  62 — No  division  between  ten- 
ants— Suit  by  one  against  another  for 
money  received  in  excess  of  his  share — 
Art.  120  applies  and  not  Art.  62  83fc 

Art.  66— Decree  under  O.  34,  R.  6, 

Civil 'P.O.,  is  a  supplementary  decree 
and  no  question  of  limitation  arises  if 
the  suit  was  within  time  for  relief  on 
personal  covenants  59 

^— Art.  91 — Suit  for  cancellation  of  a 
sale  deed  on  ground  of  fraud  and  undue 
influence  —  Limitation  runs  from  the 
date  of  execution  of  the  deed  67c 

Art.  95 — Suit    for   cancellation   cf 

a.  sale  deed  on  ground  of  fraud  and  undue 
influence  —  Limitation  runs  from  the 
date  of  execution  of  the  deed  670 

Art.    116  —  Land    transferred    by 

registered  deed  in  lieu  of  maintenance — 
Transferee  required  to  make  certain  pay- 
ments— Acceptance  implied  in  deed  of 
transfer  though  in  unilateral  document 
— Such  deed  is  complete  contract  within 
Art.  116  311 
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Limitation  Act 

Art.    120  —  No   division    between 

tenants — Suit  by  one  against  another 
for  money  received  in  excess  of  his  share 
— Art.  120  applies  and  not  Limitation 
Act,  Art.  62  83b 

Art.  132 — Money  sued  for  becomes 

due  at  earliest  date  when  mortgagee  can 
enforce  payment  of  it  5366 
*  if — Art.  132 — Co-mortgagor  redeem- 
ing entire  property — Suit  to  redeem  pro- 
perty from  his  hands  is  governed  by 
twelve  years'  limitation  to  be  reckoned 
since  when  redeeming  mortgagor  sets  up 
adverse  possession  2900 
Art.  132  —  Mortgagor  and  mort- 
gagee— Mortgagor  executing  two  succes- 
sive mortgage  deeds — Intention  to  pay 
both  debts  together  —  Mortgagor  suing 
for  redemption  on  first  deed  only — Mort- 
gagee contending  that  redemption  should 
not  be  allowed  until  other  debt  also 
paid  —  Court  holding  that  two  debts 
were  not  consolidated  and  decreeing 
redemption  —  Decision  was  binding  on 
parties  and  time  against  second  deed 
accrued  when  debt  became  payable  and 
not  when  redemption  money  on  first 
deed  was  paid  214 

Arts.  142  and  144 — In  case  of  parti 

land  possession  follows  title  4896 

* Art.  165 —Applications  as  objec- 
tions by  the  parties  to  the  suit  are 
governed  by  Art.  181  and  not  by  Art.  165 

766 

Art.  181 — After  preliminary  decree 

in  partition  suit,  application  for  final 
decree  is  proper  course  and  fresh  suit  for 
absolute  partition  does  not  lie — Art.  181 
does  not  apply  to  such  application  456 

Art.  181 — Scope— The    application 

for  making  absolute  a  preliminary  decree 
for  partition  is  governed  by  Art.  181 

1176 

* Art.  181  —  Applications  as  objec- 
tions by  the  parties  to  the  suit  are 
governed  by  Art.  181  and  not  by  Art.  165 

766 

Art.  182 — Holder  of  rent    dooree  — 

Judgment-debtor  adjudicated  insolvent 
before  decree— Insolvency  proceedings 
do  not  save  limitation  71 

M 

Mahomedan  Law 

Divorced  wife  is  entitled  to  main- 
tenance during  period  of  Iddab  527  (I) 

Dower  can  be  fixed  after  marriage 

520a 
— Marazulmaut— Gift     from  husband 


Mahomedan  Law 

to  wife  in  lieu  of  dower  is  not  a  bequest 
and  is  not  subject  to  doctrine  of  maraz- 
ulmaut  439 

Gift — Registration  is  not  necessary 

to  complete  gift  435a 

Limited  estate  —  Shia  Liw   allows 

existence  of  number  of  limited  estates 

193c 

De  facto  guardian  —  Agreement  to 

refer  to  arbitration  by  mother  for  her 
minor  children  is  nob  binding  —  Bub 
award  if  not  unfair  or  corrupt  and  re- 
cognized'for  over  14  years  should  be 
recognized  as  family  arrangement  and 
should  not  be  disturbed  134a 

##  Family  Settlement— Minors' inter- 
ests fully  safeguarded— Adulb  members 
accepting  arrangement — It  is  binding 
also  on  minors  1346 

Will  —  Power    to    adopt    given  to 

widow  with  proviso  depriving  her  of 
benefits  from  will  on  her  remarriage — 
Widow  remarrying  —  Adoption  after 
remarriage  is  invalid  126c 

Gift — Hibabilewaz  is    not   effective 

unless  accepted  by  the  donee  97a 

Wakf   of   Government     promissory 

notes  is  valid  91h 

Wakf  —  Appointment  of  disciple  to 

mutwalliship  and  making  over  trust  pro- 
perty can  be  described  as  "Tamlik" — 
Words.  (  65a 

Wakf— Term   "wakf"  not  necessary 

— Inference  can  be  drawn  from  general 
nature  of  grant  656 

Divorce  —  Parties     belonging     to 

different  sects — Law  of  defendant  is  to 
be  applied  Igfl 
-Divorce — Accusation  of  laan  by  hus- 
band— No  material  difference  between 
Shia  and  Sunni  sects — Retraction  can 
nullify  the  effect  on  marriage  tie  166 

Divorce  —  Original      Islamio     law 

should  ba  followed  in  spirib  in  the  pre- 
sent circumstances  16c 
—Marriage  —  Accusation  of  laan  by 
husband  —  Dissolution  applied  for  by 
wife— Husband  availing  himself  of  locus 
poenitentiae  before  dissolution  —  Mar- 
riage cannot  be  dissolved  I6d 
^—Marriage—Wife  suing  husband  for 
dissolution  of  marriage  on  accusation  of 
laan — Husband  admitting  but  expressing 
regret— Retraction  is  valid  160 
—Divorce — True  accusation  of  laan 
against  wife  is  no  ground  for  divorce 
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Mesne   Profits 

Person  entitled  to  profits  —  Diffi- 
culty in  tracing  them  —  Fixed  rate  of 
interest  should  be  allowed  in  Court's 
discretion — Bate  need  not  be  the  current 
rate  134/i 
Misconduct  by  Arbitrator 

See  CIVIL  P.  C.,  Sch.  2,  P.  15 

Mussulman  Wakf  Act  (42  of  1923) 
Scope  and  applicability   indicated 

(FB)  2256 

Definition  of  wakf  includes  all  wakf 

except  those  under  S.  3  of  Wakf  Vali- 
dating Act  of  1913  (EB)  225/ 

S.    4  —  Trust    partly    private    and 

partly  public — Interested  person  can  ap- 
ply under  S.  4 — Charitable  and  Eeligious 
Trusts  Act,  8.  3,  is  not  applicable 

(FBJ  225. 
Mussulman  Wakf    Validating    Act 

(6  of  1913) 

S.  3  (a) — "Family"  is  not  restricted 

to  members  living  with  and  dependent 
on  wakif — Son  of  half-brother,  father's 
brother's  son  and  half-sister  are  mem- 
bers of  wakif's  family  25 

o 

Oatha  Act  (10  of  1873) 

S.  9 — Party   includes  an  authorized 

agent  56 

Oudh  Civil  Rules 

R.  190  (b)  —  Village    forming  part 

of  estate  as  denned  in  Oudh  Estates  Act 
(1869)  is  ancestral  so  long  as  property  is 
governed  by  Oudh  Estates  Act  467a 
Oudh  Courts  Act  (4  of  1925) 

S.   7  —  Jurisdiction     conferred   on 

Chief  Court  is  not  "ordinary"  original 
civil  jurisdiction  5156 

Oudh  Criminal  Rules 

Chap.  5,  R.  14 — Original  selection 

jurors  made  without  any  objection  — ' 
Out  of  eight  present  in  Court,  Judge 
choosing  five  without  conducting  second 
ballot — Accused  having  no  objection  to 
that  choice  —  Irregularity  was  covered 
by  Criminal  P.  C.,  B.  537— But  see  A.  7, 
R.  1927  Cal.  242  154 

Oudh  Estates  Act  (1  of  1869) 

Schedule  —  Confiscation    by   Lord 

Canning's  proclamation —  Restoration  of 
full  proprietary  rights  involved  restora- 
tion of  under-proprietary  rights  also 

806 

Ss.  1  and  3 —  Talukdar'g  name  re- 
corded in  lists  1  and  2 — Talukdari  sanad 
granted  to  him — Taluk  is  an  "estate" 

Bib 
— S.  8— Entries  in  deceased   person's 


Oudh  Estates  Act 

names— Names  already  in  previous  lists 
or  entries  nob  affecting  previous  rights 
— Entries  are  harmless  44d 

S.  11— Will    executed   by   talukdar 

conferring  upon  his  nephew  some  powers 
as  testator  —  {-Subsequently  it  provided 
three  consecutive  life  estates —  Creation 
of  fourth  on  termination  of  first  three — 
Authority  for  appointment  of  nominee 
to  last  holder  of  three  life-estates,  or 
-choice  of  election  to  descendants  of 
three  life-holders — Failing  that  Govern- 
ment empowered  to  appoint  successors 
— Will  was  held  invalid  as  not  confer- 
ring absolute  interest  and  creating  in- 
terest in  persons  unborn  4946- 

S.  14   —    Judgment-debtor,    person 

mentioned  in  01.  (2),  S.  13  (A)—  "He '  is 
subject  to  same  conditions  and  rules  of 
succession  as  testator  467 b 
S.  19— Legatee  signing  will  as  at- 
testing witness  does  not  make  will  in- 
valid 494c 

S.    22  —  Person    having    equitable 

rights  in  estate  —  Talukdar  dying  in- 
testate— Person  can  enforce  his  rights 
against  talukdar  but  succession  to  taluk 
is  governed  by  S.  22  97c 
S.  22  (10)— Plaintiff  claiming  de- 
claration to  reversionary  title  has  to 
prove  that  he  is  nearest  male  agnate  ac- 
cording to  rule  of  lineal  primogeniture 

475 

S.  24 — Allowance    received   out   of 

income  of  certain  lands  with  the  acqui- 
escence of  successive  holders  for  many 
years — Allowance  is  a  charge  on  these 
lands  80a 

S.   32-A  —  Acquisitions     made   to 

"estate"  after  passing  of  Aot  —  Holder  of 
"estate"  cannot  cause  such  acquisitions 
to  become  part  of  "estate"  unless  by  re- 
gistered declaration  97  f 
Oudh  Laws  Act  (18  of  1876) 

S.  5 — Reasonable   amount  of  dower 

should  be  determined  from  means  of  hus- 
band at  the  time  of  suit  32 

S.  8 — Pre-emption  allowed  in  a  city 

3016 

•  •  S.  9 — S.  9  is  applicable  even  where 
two  or  more  persons  are  equally  entitled 
•to  buy  property  and  one  or  more  of  them 
has  or  have  acquired  it  3136 

* S.  9—  Manager  of     joint     Hindu 

family  selling  portion  of  family  pro- 
perty—Other member  of  family  can  sue 
to  pre-empt  that  portion  as  question 
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Oudh  L*ws  Act 

whether  sale  was  for  legal  necessity 
cannob  arise  (FB)  265a 

S.  9 — To  be   cosharer  person    need 

nob  be  so  recorded  (FB)  2656 

S.  13 — Price  in  the    deed    found    bo 

be  fictitious —  Court  should  determine 
fair  value — Price  paid,  though  fair  indi- 
cation of  market  value,  is  nob  conclusive 
— Price  determined,  however,  must  not 
excGed  price  in  deed  244a 

S.  13 —  Son   manager    of   family — 

Father's  personal  right  of  pre-emption 
is  not  lost  by  son's  refusal  158 
Oudh  Rent  Act  (22  of  1886) 
S.  3  (8) — In  suit  for  under-proprie- 
tary rights  claim  cannot  be  put  to  agri- 
cultural land  43  3  a- 

S.  3  (8) — Exclusive    right  of   fishing 

does  not  convey  under-proprietary  right 
to  land  below  tank  4335 
S.  5 — Division  of  occupancy  hold- 
ing among  different  persons  claiming  as 
heirs  of  deceased  tenant  cannot  amount 
to  transfer  3342? 

S.  7-A — Tenant   holding  sir  land  as 

expi-oprietary  tenant  has  to  pay  rent 
fixed  by  law  384 

S.  8 —  Thekadar'a    power    to    grant 

pafcfcas  expressly  withheld —  Thekanama 
should  be  strictly  construed  like  power- 
of  attorney — Pattas  granted  by  theka- 
dar are  invalid  \2a 
S.  37— Thekadar  cannob  give  statu- 
tory right  to  his  tenant  126 

-S.  48 — Hindu  female  dying   leaving 

no  heirs  through  husband — Her  nearest 
relative  through  father  sharing  in  cul- 
tivating her  holding —  After  her  death 
Court  of  Wards  leasing  out  holding  be- 
fore expiry  of  five  years — Such  lease  was 
inoperative  Ha 

Amended  by  Act  (  4  of  1921) 

S.  A-52 — Omission  to  make  S.  A-62 

expressly  applicable  to  thekadars  does 
nob  establish  intention  of  legislature  to 
justify  ejectment  of  bhekadar  without 
having  recourse  to  law  529  (2)0 

S.  54 —  Ejectment   of   grove-holder 

by  notice  is  illegal — 'Proceedings  under 
Chap.  7-A  is  the  proper  remedy  (Obiter) 

606 

SB.  108  and  127— Transfer  of  oc- 
cupancy rights  —  Only  right  to  trees 
planted  passes— Transferee  does  not  ac- 
quire grove  right  and  is  liable  to  be 
ejected  when  trees  cease  to  exist  523a 

* Sa.  108,119    119-B    and    C  and 

135  (Per  Full  Bench)—  Suit    for  arrears 


Oudh  Rent  Act 

of  rent — Second  appeal  decided  by  Dis- 
trict Judge— District  Judge  is  not  sub- 
ordinate to  Chief  Court  and  no  revision 
lies  from  his  order  (Wazir  Hasan,  J. 
Contra)  (FB)  389a 

S.  108— Suit  by   landlord   to    eject 

tenant  of  thekadar  after  the  expiry  of 
theka  is  triable  by  civil  Court  12c 

S.  108  (a)— Suit    against  lambardar 

for  illegal  realization  of  rent  lies  exclu- 
sively in  revenue  Court  383a 

S.  108  (2)— Person  declared  tenant 

by  the  decision  of  competent  Court  must 
be  sued  for  rent  as  tenant  under  S  108 
(2)  as  also  in  suit  under  S.  127 — He  can- 
not be  ejected  on  decree  for  rent  3766 
S.  108  (5-A) — Decision  of  the  re- 
venue Court  that  a  plot  is  or  is  not  a 
grove  is  final  60a 

S.  108  (10)— 01.  10  does  not   apply 

to  ejectment  by  third  person  2866 
SB.  119,  108  Cl.  (4)  and  61  —  Ap- 
peals from  orders  under  S.  108,  Cl.  (4) 
lie  to  Commissioner  or  Board  of  Revenue 

96 

S.  126— Cosharer  entitled  to  col- 
lect rent  by  custom — Commutation  frqm 
kind  to  fixed  money  rent  by  lambardar 
is  not  binding  upon  cosharers  4596 
S.  127 — Decree  for  ejectment  is  ap- 
pealable in  civil  Courts  along  with  ap- 
peal against  decree  for  arreas  of  rent 

481a 

S.  127 — Position  of  mortgagee  after 

ejectment  of  mortgagor  —  Occupancy 
tenant  ejected  —  Mortgagee  becomes 
trespasser  or  tenant  if  so  recognized — 
He  can  bo  treated  as  tenant  under  S.  127 

481c 

S.  127— S.  127    applies    only    when 

person  in  possession  cannot  show  him- 
self to  be  a  bona  fide  tenant —  Another 
person  claiming  to  be  owner  —  Person 
in  possession  as  tenant — S.  127  does  not 
apply  378a 

S.  127 — Appeal— There  is  no  appeal 

against-order  of  ejectment  under  S.  127 
following  decree  for  arrears  of  rent  376a 

S.  127 — Landlord    knowing    tenant 

to  be  dead  giving  receipts  in  deceased 
tenant's  name  and  entering  defendant's 
name  only  as  person  making  actual  pay- 
ment— Landlord  did  not  wish  to  treat 
defendant  as  tenant  333a 

S.  127— Scope—  Where  a  landlord, 

erroneously  believing  defendant  to  be 
deceased  tenant's  heir  sues  him  for 
ejectment  under  S.  62,  and  issues  notice 
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to  him  of  ejectment,  no  weight  can  be 
attached  to  his  erroneous  admission  that 
defendant  was  deceased  tenant's  heir  in 
a  suit  for  ejectment  under  S.  127  3336 

S.  127    (2)  —  Order    of    ejectment 

passed  without  rent  decree  is  not  sepa- 
rately appealable  79 

S.  135  — Rent  suit  in  Oudh  relating 

to  properties  which  are  situate  within 
jurisdiction  of  different  Courts  can  be  in- 
stituted in  any  of  such  Courts  341c 

S.  138— Suit   for  arrears   of   tent — 

Tenant  pleading  bona  fide  payment  to 
third  person — Bona  fidos  aro  established 
if  payment  is  made  to  person  to  whom 
payments  were  previously  and  continu- 
ously made  3786 

S.  154-  Combined  effect  of    S.    154, 

Oudh  Rent  Act  and  S.  146,  Civil  P.  C,, 
is  to  render  auction-purchaser  of  under- 
proprietary  tenure  liable  to  satisfy  de- 
cree for  arrears  of  rent  obtained  against 
original  under-proprietor,  although  such 
purchaser  is  not  judgment-debtor  on  re- 
cord of  that  decree  3536 

S.  156  —  Lease    of   land    used    for 

growing  grass  is  for  agricultural  purposes 
and  need  not  be  in  writing,  nor  does  it 
require  registration  529  (2)c 

OudhTalukdir 

— -Non  talnkdari  estate  of  fcalukdar, 
entered  in  list  2,  dying  intestate  will 
ordinarily  descend  to  single  heir  by 
family  custom — But  if  such  custom  is 
disproved  by  other  side  the  other  side 
need  nob  affirmatively  prove  that  succes- 
sion in  past  was  governed  by  personal 
law  or  that  a  different  custom  exists  97 d 

House  not   part    of   taluk   property 

can  rightly  be  called  appurtenance  to  it 
if  it  is  considered  as  taluk  house  and  is 
used  for  taluk  office  "  97g 

P 

Pardanashin  Lady 
Independent  advice   is   not   absolu- 
tely necessary — Disposition   must  really 
be  a  mental  act  193a 
Partition 

Suit  —  Partition   of   common,   not 

joint,  property — Partial  partition  is  al- 
lowed 162(7 
Penal  Code  (45  of  1860) 

S.  300  —  Evidence  of  admission  to 

villagers,  though  sufficient  to  justify 
conviction,  must  be  scrutinized  as  other 
evidence  to  prove  murder  272a 

Si.  300   and   302  —  Evidence   to 

prove  murder  27 2d 


Penal  Code 

S.  300  —  Person    knowing    of    his 

wife's  murder  but  making  no  report  to 
police  nor  trying  to  find  out  murderer — 
His  conduct  may  lead  to  conclusion  that 
he  was  murderer  190 a 

S  302— Death  under  circumstances 

compatible  with  little  else  than  irritant! 
poisoning — Medical  evidence  also  testi- 
fying to  same  effect  —  Conclusion  that 
death  was  due  to  poisoning  by  accused 
held  to  be  good  conclusion  516 

S.  401--Por  conviction  under  S.  401, 

it  is  not  necessary  that  person  convicted 
must  have  taken  part  in  any  particular 
theft  or  robbery  321(2)c 

S.  401  -—  Conviction    under  S.  401 

cannot  be  considered  bad  in  law  merely 
because  evidence  on  lecord  would  also 
have  justified  conviction  under  S.  ^79  or 
392  321(2)5 

* S.  411  — Circumstances  convincing 

of  stolon  nature  of  property  are  neces- 
sary for  S.  411— Word  'believe"  therein 
is  stronger  than  "suspect"  213 

S.  447 — Complainant   must    be   in 

actual  physical  possession  369 


Pleadings 

Custom 


set   up    by   party  must    be 


taken  as  a  whole  and  not  piece-meal 

204d 
Possession 

Court    of    Wards    representing    za- 

mindar  holds  possession  of  parti  land  of 
village  presumed  to  be  in  possession  of 
zamindar — Mere  possession  without  title 
does  not  confer  any  right  to  possession 

447cZ 
Practice 

Burden  of  proof— Pleadings  —  Suc- 
cess of  plaintiff's  case  depends  on 
strength  of  his  case  and  not  weakness  of 
opposite  party  494/ 
Where  trial  Judge  intelligently  exa- 
mines evidence,  value  of  his  opinion  is 
great  469c 
Pleadings — Suit  on  mortgage — Sub- 
sequent agreement  to  pay  enhanced  in- 
terest by  some  of  the  holders  of  equity 
of  redemption  —  Enhanced  rate  not 
claimed  in  plaint  but  in  cral  pleadings 
when  time-barred — Relief  being  personal 
against  some  of  the  holders  of  properties 
cannot  be  claimed  303 
Appeal — Same  register  for  appeals 
under  S.  47,  Civil  P,  C,,  does  not  change 
their  nature  for  calculating  fees  2876 

Where  defendant  in  a  partition  suit 

has  only  pleaded  that  plaintiff  did   nob 
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Praclice 

bring  into  hobohpot  a  certain  property 
but  did  not  file  a  list  of  such  properties, 
the  objection  should  not  be  entertained 


--  New  plea  —Plaintiff's   pleader    mak- 
ing statement  ab  hearing—  Cage  proceed- 
ing on  that  basis  —  Plaintiffs  cannot  in 
appeal  raise  plea  inconsistent  with  it 
-  204a 

-  -Duty  of  Court  —  Hindu  Law—  Parti- 
tion —  Suit  for  —  Offer  to  include  omitted 
property  if  proved  ]oint  —  Suit  should  not 
bo.  dismissed  162a 

-  Pleadings  —  Oral  gift  —  A  party  rely- 
ing upon  an  oral  gift  is    bound  to    prove 
with  the  utmost  precision    the  words  on 
which  he  relies  with  obher  circumstances 
of  time  and  place  1340 

-  -  Plea  not  taken  in  trial    Court    can 
be  raised  in  appeal  to  show  fundamental 
daw  in  opponent's  case  if  Utter  does  not 
suffer  thereby  97e 

-  New  case  —  Incident  nob  indicated  in 
plaint  but    raised    before    recording  evi- 
dence —  Both  parties  giving  evidence  — 
Case  should  nob  be    considered    to    be   a 
new  case  44  a 

-  Second  appeal  —  Evidence—  It  is  not 
to  a  Courb  in  second  appeal    to    appraisa 
the  value    of    evidence  on    the  value   of 
which  both  the  lower  Courts  had  agreed 


^  —  "Pleadings  found  untrue  —  Decision 
in  favour  of  opposite  p.irty  given—  Party 
is  not  bound  by  his  pleadings  which 
were  found  untrue  41c 

Pre-emption 

--  Suit  for  —  Ficbibiousness  of  consider- 
ation —  Slight  proof  shifts  burden  on 
vendee  to  prove  actual  payment  of  pries 
entered  486a 

--  Suit  for—  One  item  of  consideration 
entered  in  sale  deed  fictitious—  Irresisti- 
ble conclusion  is  that  entire  consider- 
ation is  fictitious  and  not  bona  fide4866 

-  Suit  for  —  Criterion  for  determina- 
tion of  market  value  of  property    in  dis- 
pute is  amount  actually  paid    under  sale 
deed  486c 

Title  acquired  by  purchaser  after 
aaiise  of  action  for  pre-emption  arose 
jaay  be  urged  in  defence  in  such  suit 

313a 

--  Custom  of  antiquity  and  certainty 
constitute  title  for  legal  recognition  — 
Custom  is  applicable  to  property  outside 
as  well  as  within  town  278a 

-  Price  in  the  deed  found  to   be  fioti- 


Pre-emption 

tious  —  Courb  should  determine  fair 
value — Price  paid,  though  fair  indication 
of  market  value,  is  not  conclusive — Price 
determined,  however,  must  nob  exceed 
price  in  deed  244a 

Transfer— Nature  of  sale  —  Vendor 

out  of  possession  but  having  title — Price 
definitely  stated — Transaction  is  out  and 
out  sale  in  proesenti  and  not  sale  of 
doubtful  right  22 

Promissory  Note 

•Suit  for  money  borrowed  —  Debt 
evidenced  by  promissory  note  —  Debt 
can  be  proved  independently  of  the  pro- 
note  399 
Provincial  Insolvency  Act  (5  of 
1920) 

* S.  10  (2)— Order  of    discharge  not 

obtained  nor  adjudication  annulled  — 
Insolvent  cannot  apply  for  second  ad- 
judication 149 

S.  28  (6)— Holder  of    rent-decree— 

Judgment-debtor  adjudicabed  insolvent 
before  decree  —  Insolvency  proceedings 
do  not  save  limitation  71 

Ss.  42  and    25 — Fraudulent  acts  of 

insolvent  and  mala  fide  transfers  made 
by  him  are  to  be  enquired  into  by  Court 
after  adjudication  and  not  at  initial 
stage  371 

* S.  43  — Order  of  discharge  not  ob- 
tained, nor  ad]udiaabion  annulled  —  In- 
solvent cannot  apply  for  second  adjudi- 
cation 149 
Provincial  Small  Cause  Courts  Act 

(9  of  1887) 

- — Art.  35  (2)  —  Plaintiff  depositing 
money  with  defendant  as  bailee  —  De- 
fondant  refusing  to  return  —  No  allega- 
tion in  the  plaint  charging  defendant 
with  dishonest  conversion  etc.  —  Suit 
only  for  damages — Art.  35  (2)  does  not 
apply  90 

Public  Gambling  Act  (3  of  1867) 
^^S.  3 — Accused    must    be  owner,  oc- 
cupier   or    person    u?ing  the   place  kept 
for  giming  to  be  convicted  under  3.  3 

1516 
R 
Registration  Act  (16  of  1908) 

S.  2,  Cl.  (6) -Trees    sold  to  be   cab 

and  removed — Sale  deed  doas  not  create 
interest  in  immovable  property  aal  is 
admissible  in  evidence  even  if  unregis- 
tered Ma 

S.  17 — Family  settlement  needs  no 

registration  3736 
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Registration  Act 

S.  17 — Family  settlement  need  nob 

be  embodied  in  a  formal  registered  docu- 
ment 3056 

S.  17  (2)  (vi)  —  Where  agreement 

is  incorporated  in  deciee  it  need  not  be 
registered  5396 

* S.  49 — Trees  sold  to  be  cut  and  re- 
moved —  Sale  deed  does  not  create  in- 
terest in  immovable  property  and  is  ad- 
missible in  evidence  even  if  unregis- 
tered i3a 

S.  60— Formalities  of  registration — 

Things  verified  by  competent  official  as 
done  in  his  presence  are  presumed  to  be 
duly  done  1936 
Religious  endowment 
Judgment-debtor  dedicating  pro- 
perty after  it  was  attached  by  decree- 
holder — Conduct  inconsistent  with  in- 
tention to  dedicate — Dedication  was  not 
genuine  2 16 
Revision 

See  CIVIL  P.  C.,  S.  115. 

S 
Specific  Relief  Act  (1  of  1877) 

S.  41  —  Mortgage   void  ab  initio  — 

Heirs  of  mortgagor  must  return  benefit 
obtained  320 
S.  42  —  Grant  or  refusal  of  declar- 
ation is  discretionary  with  the  Court 

2926 

S.  42  —  One   co-tenant   managing 

estate  and  paying  profits  to  other  co- 
tenants — He  asserting  with  success  be- 
fore revenue  authorities  that  they  were 
not  entitled  to  proprietary  rights — The 
other  co-tenants  suing  for  declaration 
as  to  their  title  without  joint  possession 
— Their  prayer  for  declaration  of  title 
was  correct  35(2)6 
Succession  Act  (10  of  1865) 
S.  54 — Legatee  signing  will  as  at- 
testing witness  does  not  make  will  in- 
valid 494c 

(39  of  1925) 

S.  61— Will  challenged— Propound. 

er  must  prove  that  testator  had  dispos- 
ing mind  1786 

Ss.  '112   and    114  -Will   executed 

by  talukdar  conferring  upon  his  nep- 
hew some  powers  as  testator — Subse- 
quently it  provided  three  consecutive 
life-estates — Creation  of  fourth  on  ter- 
mination of  the  first  three  —  Authority 
for  appointment  of  the  nominee  to  the 
last  holder  of  three  life'estatee  or  choice 
of  election  to  descendants  of  three'  life- 
holders—  Failing  that  Government  em- 


Succession  Act 

powered  to  appoint  successor — Will  was 
held  invalid  as  not  conferring  absolute 
interest  and  creating  interest  in  per- 
sons unborn  4946 

T 
Tenures 

Nankar' —  Where     mere   fact   that 

nankar  has  been  granted  to  persons  who 
were  old  proprietors  is  established,  pre- 
sumption will  be  unless  shown  to  the 
contrary  that  the  grant  was  in  lieu  of 
old  proprietary  right  of  a  heritable  and 
transferable  character  348 
Transfer  of  Property  Act  (4  of  1882) 
Mortgagee  allowing  right  to  reco- 
ver money  on  basis  of  previous  liabili- 
ties to  be  lost  by  time,  cannot  claim 
priciifcy  4496 
* S.  6  (i)— Transfer  of  spea  succes- 
sion is —  Transferee  suing  after  widow's 
death-  Compromise  entered  into  bet- 
ween transferred  and  transferee — Com- 
promise and  decree  aro  valid  636 

S  10  -Conflicting  claims  recognized 

and  settled  —  Settlement  is  not  trans- 
fer within  S.  10  !93Ji 

S.  10  —  Section   not    applicable — 

General  principles  underlying  it  cannot 
be  applied  unless  they  are  general 
principles  of  law  193/ 
Ss.  39  and  40 -Decree-holder  pur- 
chaser at  Court  sale,  cannob  avoid  speci- 
fic charge  created  by  judgment-debtor 
on  property  purchased,  on  the  ground 
of  his  being  bona  fide  purchaser  with- 
out notice  3166 
S.  41 — Enquiry  into  title  of  osten- 
sible owner  is  necessary  193% 
S.  41  — S.  41  will  not  protect  trans- 
feree who  has  not  made  necessary  en- 
quiries About  title  of  real  owner  160a 

S.  43  -Person  selling  land    as    full 

owner —  Vendor    full    owner    at     least/ 
as  to  portion    and    having  reversionary 
interest  as    to    rest —  S.    43    does    not 
apply  I85a 

S.  43— Sale  of  Hindu    reversioner'a 

interest  is  not  validated — Hindu  Law 

1850 

S.  53— Gift  to  wife— Husband  in- 
debted but  having  sufficient  property- 
Gift  cannot  be  avoided  5206 
S.  60 — Equity  of  redemption  ia 
capable  of  adverse  possession  2l5c 
S.  60  —  Mortgagor  and  mort- 
gagee —  Mortgagor  executing  two 
successive  mortgage  deeds  —  Inten- 
tion to  pay  both  debts  together — 
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Transfer  of  Property  Act 

Mortgagor  suing  for  redemption  on  first 
deed  only— Mortgagee  contending  that 
redemption  should  nob  be  allowed  un- 
til other  debt  also  paid — Court  holding 
that  two  debts  were  not  consolidated 
and  decreeing  redemption  —  Decision 
was  binding  on  parties  and  time  against 
second  deed  accrued  when  debt  became 
pay  a  We  and  not  when  redemption  mo- 
ney on  first  deed  was  paid  214 

S.    60— Clog.on  redemption— Long 

term  of  99  years  by  itself  is  no  clog  54 
S.  60 — Clog  on  redemption  — Sti- 
pulation not  to  redeem  for  35  years — 
No  other  advantageous  provisions  to 
mortgagee — There  is  no  clog  on  redemp- 
tion 30a 

S,   60 — Clog   on   redemption  —  No 

undue  influence  — No  unfair  dealing — 
Mere  stipulation  of  high  rate  of  inte- 
rest is  no  clog  306 
S.  60 — Clog  on  redemption — Usuf- 
ructuary mortgage- Usufruct  not  suffi- 
cient for  interest  on  whole  amount — 
Provision  for  interest  on  the  remaining 
amount  at  stipulated  rate — There  is  no 
clog  on  redemption  30c 
S.  74 — Subrogation — Where  mort- 
gagee takes  renewal  of  previous  liabi- 
lities in  full  satisfaction  no  question  of 
subrogation  arises  449a 

* S.  76— Mortgagee   causing   loss  — 

Mortgagor  can  recover  damages  by  sepa- 
rate suit  and  need  not  cut  same  when 
•redemption  accounts  take  place  124 

S.   95 —     Co-mortgagor   redeeming 

entire  property  cannot  claim  interest  on 
excess  money  he  had  to  pay  unless  he 
gave  notice  that  he  would  charge  in- 
terest 2906 

* S.  98— Mortgagee  entitled  to   sell 

or  foreclose  mortgaged  'property — Mort- 
gage is  anomalous  282a 
S.  100— Stipulation  that  judgment- 
debtor  shall  not  dispose  of  share  in 
factory  until  satisfaction  of  decretal 
amount  amounts  to  charge  539a 
— S.  Ill— Contract  of  tenancy— Non- 
complianoe  of  and  term  does  not  ipso 
facto  operate  as  cancellation  of  con- 
tract unless  right  of  re-entry  or  power 
to  cancel  lease  is  reserved  529(2)a 

S.   117 — Lease    of    land    used    foi 

growing  grass  is  for  agricultural 
purposes  and  need  not  be  in  writing 
oor  does  it  require  registration 

529(2)c 


Trusts  Act  (2  OB  1882) 

S.  88 — Person  entitled'fio   profits — 

Difficulty  in  tracing  them — Fixed  rate 
of  interest  should  be  allowed  in  Court's 
discretion — Bate  need  not  be  the  cur- 
rent rate  134ri 

S.  90 — Partition — Suit  for — Person 

acquiring  certain  right  by  virtue  of  be- 
ing in  possession  of  entire  property 
cannot  resist  coheirs'  claim  for  parti- 
tion 521 

u 

U.  P.  Land  Revenue  Act  (3  of  1901) 

S.  4  (15)  —  Decree      granting    birt 

rights  under  Circular  2  of  1861  grants 
under-proprietary  rights  358a 
S.  106— No  difference  is  made  bet- 
ween perfect  and  imperfect  partition 

72a 

S.  Ill — No  suit  Lies  where  plaintiff 
has  no  right  to  object  to  separation  of 
share  in  favour  of  joint  family  4276 

S.  Ill — Objector's     title   admitted 

— Plea  of  previous  partition  dees  not 
raise  question  of  proprietary  title  330 

S.  Ill— Partition— Date    fixed    in 

proclamation  for  filing  objections — 
Proclamation  duly  served  upon  parties 
— If  case  13  taken  up  on  the  fixed  date 
but  no  objection  is  filed,  no  party  can 
raise  any  objection  in  future— If,  how- 
ever, the  parties  are  not  served  or  the 
case  is  not  taken  up  and  proceeded  with 
but  adjourned  to  a  next  date,  objec- 
tions can  be  entertained  on  such  a  date 
— What  is  proper  time  must  be  deter- 
mined according  to  facts  of  each  case 

67b 

Si.  233  and    111— Person    entitled 

to  three  annas  share — He  suing  for 
partition  —  Bevenue  authorities  recog- 
nizing his  right  to  one  anna — He  ask- 
ing partition  of  one  anna  and  stating 
that  he  would  get  his  title  to  remainder 
settled  in  Court — Other  party  in  pos- 
session on  his  behalf— He  could  sue  for 
declaration  of  his  title  to  remainder — 
There  was  no  objection  under  S.  Ill 
regarding  two  annas  share  so  as  to  bar 
civil  Court's  jurisdiction  under  8.  233 

35(2)c 

S.     233    (k)— Partition    perfect    or 

imperfect  is  equally  binding  and  can- 
not be  challenged  in  civil  Court  726 
U.  P.  Local  Rates  Act  (1  of  1914) 

S.  8  (a)— Under  proprietor  is  liable 

to  pay  for  maintainance  of  rural  police 
under  Cl.  (a)  448 
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Vendor  and  Purchaser 

Contract  of  sale— Payment  of   part 

of  purchase  money  as  security  for  due 
performance—  Vendee,  committing  de- 
fault, is  not  entitled  to  recover  the 
money  254 

w 

Wajibularz 

Custom     permitting     adoption     of 

sister's  son  in  absence  of  sons  of  col- 
laterals— Eight  of  adoption  comes  into 
being  only  when  no  such  sons  exist 

4696 

Entry  giving  rights  to  plaintiffs    in 

abadi  has  binding  force  even  though 
they  lose  proprietary  right  424 

Construction— Where    a   clause   in 

the  wajibularz  provides  that  "no 
tenant  grove- holder  can  plant  new  trees 
after  the  trees  in  the  grove  have  been 
cut  or  fallen  down,"  it  means  that  the 
tenant  cannot  in  fact  plant  any  new 
trees  at  all  without  the  permission  of 
talukdar  380 
Construction  —  Brothers  and  nep- 
hews to  succeed  means  they  succeed  as 
collaterals  but  not  together  241& 

Widow  given  power  to   adopt — She 

cannot  he  held  to  have  no  power  to 
transfer  204* 

Will 

Construction  —    Actual      intention 

should  be  sought   from   words  of    docu- 


Will 

ment  keeping  in  mind  •  circumstances 
and  not  by  searching  case  law  whether 
English  or  Indian  494a 
Construction — Lady  devising  pro- 
perty by  will —  Second  son  to  have 
powers  to  make  reelization  and  col- 
lections from  estate  and  to  get  12  per 
cent  of  gross  rental  as  haq  talukdari — 
Other  sons  in  their  status  of  subordina- 
tion to  be  entitled  to  share  of  profits — 
In  previous  proceedings  Judges  while 
interpreting  her  mother's  will  remark- 
ing that  under  this  lady's  will  othei 
sons  were  entitled  to  guzari  only — 
Other  sons  are  entitled  to  as  good  a 
titio  as  second  son — In  previous  case 
Judges  made  only  passing  remarks 
which  cannot  throw  light  on  this  will 

35(2)0 
Words 

"Life-estate"  as  such  does  not  im- 
ply power  to  transfer  for  necessity 

20  4i 

Ba-ikhtiar-malika — The    expression 

"ba-ikhtiar-malika"  was  held  to  include 
the  right  of  making  transfer  204/2 

Appointment     of    disciple    to    mut- 

walliship  and  making  over  trust  pro- 
perty can  be  described  as  "taralik"  65a 
Words  and  Phrases 

Malik    means    owner — Addition    ol 

other  words  can  qualify  the  meaning 

193d 
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STUART,  C.  J.  AND   BAZA,  J. 

Mohammad  Yusuf  Husain — Plaintiffs 
— Appellants. 

v. 

Wilayat  Husain  and  others — Defen- 
dants— Respondents. 

First  Appeal  No  101  of  1927,  Decided 
on  21st  August  1928,  from  order  of  Sub- 
Judge,  Kae  Bareli,  D-/  14th  March  1927. 

#  (a)  Civil  P.C.,  O.2,  R. 2— Family  property 
enjoyed  by  all  as  tenants-in  common — Mem- 
ber S  separating  as  regards  some  portion  of 
property  and  getting  possession  over  moiety 
of  it — Member  P  suing  for  his  share  only  of 
that  property  —  Second  suit  by  P  claiming 
share  in  other  property  is  not  barred  under 
R.  2. 

The  members  of  a  certain  family  were  on  joy- 
ing the  wholo  family  property  as  tciuiuts-iii- 
cominou.  One  member  S  separated  from  tho 
others  in  respect  of  certain  portion  of  the  pro- 
perty only  and  obtained  possession  over  a 
moiety  of  that  portion.  Another  member  P 
brought  a  .suit  to  claim  his  share  of  this 
portion  of  tho  property  and  asserted  that  6'  was 
not  entitled  to  the  property  over  which  he  got 
possession.  P  afterwards  brought  another  suit 
claiming  his  share  in  tho  remaining  property 
of  tho  family. 

Held:  that  this  second  suit  was  not  barred  by 
his  first  suit  because  in  the  first  suit  the  can  so 
of  action  waa  only  with  regard  to  that  parti- 
cular portion  of  propsrty,  as  the  remaining 
property  still  continued  to  bo  enjoyed  by  all 
members  as  tonants-in-cominon.  O.  2,  *R.  2, 
therefore  would  not  bo  applicable  here. 

[P  5  C  1] 

*(b)  Civil  P.  C.  Sch.  2,  Para.  15— Arbitra- 
tor not  applying  rules  of  succession  of  law  to 
which  parties  belong  but  making  award  ac- 
cording to  what  he  thought  proper  in  the  cir- 
cumstances—He  giving  three  annas  share  to 
one  who  was  ordinarily  entitled  to  eight- 
annas  share — Award  is  binding  on  him. 

Certain  family  governed  by   the  Imamia  Law 
1929  O/l  &  2 


referred  tho  family  disputes  to  a  solo  arbitrator 
S  whoso  honesty  was  not  questioned.  The 
award  given  by  him  did  not  apply  the  rulo  of 
succession  contained  in  the  Imarnia  Law.  Ono 
of  the  members  who  under  tho  provisions  of 
the  Imamia  Law  was  entitled  to  an  eight 
annas  in  the  property  was  given  only  a  three- 
jinna  share  under  tho  award.  The  arbitrator 
did  not  state  in  tho  award  that  he  was  award- 
ing tho  shares  according  to  the  rules  of  intes- 
tate succession  in  the  Imamia  Law.  He  was 
only  following  his  own  views  as  to  what  was 
right  and  proper  in  the  circumstances  of  tho 
family.  Tho  award  was  attacked  on  tho  ground 
of  a  technical  misconduct  by  the  arbitrator  in. 
so  far  as  he  applied  a  perverse  view  of  the  law 
while  giving  the  award. 

Held  :— If  S  had  stated  in  tho  award  that  ho 
was  awarding  the  share  according  to  tho  rules 
of  intestate  succession  in  tho  Imamia  Law  and 
then  proceeded  to  arrive  at  the  award  which  he 
actually  made,  there  might  have  be:m  an  error 
in  law  and  tho  award  could  have  bnen  set 
aside.  But  hero  there  was  no  error  in  law  as 
S  has  mado  tho  award  according  to  his  own 
views  as  to  what  was  right  and  proper  in  the 
circumstances.  There  was  no  technical  mis- 
conduct on  tho  part  of  S  and  tho  award  was 
therefore*  binding  on  the  member  to  whom  only 
three  anna-sharo  was  given,  though  ho  was  en- 
titled to  eight-anna  sharo  :  18  VaL  411  (P.C.)  ; 
23  AIL  383  (P.C.)  ;  and  21  CaL  590  ;  Rel.  on. 
/i.  /.  R.  1923  P.  C.  6G,  Dist.  [P  9  C  2] 

Niamat  Ullah  and  Kalbi-i- Abbas— for 
Appellants. 

Oulam  Husain  Naqvi,  Mirza  Abid 
Husain,  Mehai-uz-zaman,  A.  P.  Sen  and 
S.  C.  Dass — for  Respondents. 

Judgment — This  is  an  appeal  by  the 
plaintiffs  against  the  dismissal  of  their 
suit  hy  the  learned  Subordinate  Judge  of 
Rao  fia,reli.  The  judgment  and  decree 
are  dated  2nd  April  1927.  It  is  necessary 
to  state  the  facts  fully.  A  certain  Saiyed 
Nurul  Husain,  a  Shia  governed  by  the 
Imamia  law,  resided  in  Jais  in  the  Eae 
Bareli  District,  He  owned  landed  pro 
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perty  which  consisted  in  the  main  of  the 
village  of  Kura  in  the  Fat  oh  pur  District 
of  the  Agra  province  He  owned  this 
village  in  entirety  He  further  owned 
shares  in  Miranpur  Saidana,  Bihadurpur 
and  Mahrnudpnr  in  th(3  Hie  Baroli  Dis- 
trict He  died  on  7th  April  1857  Ho 
left  surviving  him  the  following  persons, 
who  were  entitled  under  the  Imamia  law, 
to  succeed  to  his  inheritance 
An  elder  wife  Nidhi  Hihi 
Tajuddin,  his  elder  son  hy  Nidha 
Bibi 

Ahsan  Husain,  his  second  son  hy  Nidha 
Bibi 

A  younger  wife  Medina  Bibi 
An    elder  son    Mohammid    Husun    by 
Madina  Bibi. 

A  younger  son  Binde  Husain  by  Madina, 
Bibi 

It  appears  that  after  his  deith  his  son 
Tajuddin  was  admitted  by  the  revenue 
authorities  to  engage  for  the  revenue  on 
behalf  of  all  this  property  It  is  difficult 
to  follow  accurately  after  this  lapse  of 
time  the  subsequent  deiths  of  the  members 
of  this  family  ,  but  it  appeirs  that  Mo- 
hammed Husain,  Madini  Bibi'a  elder  son, 
died  very  shortly  after  his  father  and  it 
appears  that  Nidha  Bibi  died  before  1876 
Tajuddin  is  sud  to  have  died  on  23rd 
April  1876  Ho  had  married  three  wives 
By  his  second  wife,  Nabi  Bjindi,  he  had  a 
aoaEjaz  Husain  who  died  a  few  months 
after  his  father  on  1st  October  1876  He 
had  also  by  his  wife  Kaniz  Fat i ma,  a 
daughter  called  Ahmad  Bandi  It  ap- 
peirs that  on  the  death  of  Tajuddin,  his 
brother  Ahsan  was  allowed  by  the  revenue 
authorities  to  engage  for  the  payment  of 
the  land  revenue  in  respect  of  the  landed 
property  in  question  He  died  in  1894 

We  have  now  to  seo  who  were  the  sur- 
viving members  of  the  family  at  the  time 
of  Ahsan  Husam's  death 

Ahsan  Ilusain  left  surviving  him  a 
widow  called  Hausan  Bibi  and  two  sons 
Moinuddm  Husain  and  Iftikhar  Husain 

There  were  further  in  the  family 
Ahmad  Bindi,  Tajuddin's  daughter  (who, 
it  is  to  be  noted,  married  her  cousin 
Moinuddin  Husain),  Madina  Bibi  and 
Bande  Hasan 

Madina  Bibi  died  in  1899-1900 
Hausan  Bibi  died  on  13th  June  1907. 
Moinuddin  Husain    died  on  3rd  Decem- 
ber 1910 

Ahmad  Bindi  is  deid 

Moinuddin   Husain    and  Ahmid   Bindi 


-had  a  daughter  Khatun  Bandi.  She 
mirnod  Sayed  Zaki  Jan  and  had  two  sons 
Makbul  Husain  (now  dead)  and  Matlub 
Husain  and  a  daughter  Jafar  Bandi. 

Biride  Hasan  died  on  2nd  August  1910. 
He  left  two  s  ma  Yusuf  Husain  and  Yakub 
Husun  who  are  the  present  plaintifts 
After  their  father's  death  Iftikhar  Husain 
bee  line  their  guirdian 

Iftikhir  Husiiin  died  on  25th  November 
1919,  leaving  a  son  Wilayat  Husiin 

Khatun  Hindi  is  now  dead  Hor  heirs 
are  Saiyed  Zaki  Jan,  Matlub  Husain  and 
Jafar"  Bindi 

We  now  come  to  certain  litigation  and 
family  arrangements  which  have  an  im- 
portant beiring  upon  the  decision  of  the 
appeil 

Tajuddin  had  died  in  1876  As  we 
have  already  sud  Ahsan  Ilusain  was  al- 
lowed by  the  revenue  authorities  to  en- 
gage for  the  payment  of  land  revenue  in 
rospcct  of  the  property  and  his  name  was 
entered  in  the  revenue  pipers  Nabi 
Bindi  applied  to  hive  her  mine  recorded 
in  rebpeut  of  a  moiety  share  in  the  Rie 
Bireli  property  only  The  revenue  autho- 
rities, acceded  to  this  application  and 
continued  to  record  the  nimo  of  Ahsan 
Ilusain  in  respect  of  a  moiety.  These 
entries  ignored  the  rights  of  Binde 
Hasan  Bande  Hasan  then  instituted  suit 
No  57  of  18HO  in  the  Court  of  the  Sub- 
ordinate Judge,  Kie  Bireli,  against  Ahsin 
Husain,  Nabi  Bindi  and  Ahmad  Bindi 
He  claimed  a  moiety  of  the  property  in 
question  asserting  that  he  had  inherited 
the  rights  of  his  brother  Mohammad 
Husain  The  plaint  in  this  suit  is  Ex 
A-2  This  plaint  was  replaced  by  an 
amended  plaint  Ex  45  It  is  to  bo  noted 
that  in  this  amended  plaint  Binde  Hasan 
claimel  to  have  obtained  the  share  of  his 
mother  Madina  Bibi,  and  thus  to  have 
obtained  a  moiety  in  the  IUc  Bareli  pro- 
perty left  by  hia  father  Nurul  Hasan. 
Ahsan  Husain  did  not  contest  his  tiMe  to 
succeed  to  arnoiety,  but  asserted  that  only 
a  portion  of  the  property  in  dispute  was 
the  property  of  Nurul  Hasan  and  that  tho 
rcmimdor  had  been  acquired  by  Ahsan 
Husain  himself  Ahsan  Husain's  written 
statement  is  Ex  A-3.  She  contested 
Binde  Hasan's  title  on  the  allegation  : 

11  Thifct  ho  was  born  of  a  boruui  woman 
whose  nikah  and  dovvsr  aro  not  known.  There- 
fore according  to  custom  provalont  in  tho 
families  of  reipoctable  imn  m  Jam  and  also 
according  to  Mahomodun  law  such  son  is  not 
entitled  to  any  inheritance  in  tho  presence  of 
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sons  of  married  wives  whoaa  dower  dobb  may 
also  bg  proved  unless  tha  dower  debt  is  paid 
up.  " 

This   plei   is  very  vague  and  involves  a 
number  of  disputable    points.     The  word 
beruai  "  means    no    more  {  than  the  op- 
posite   of    "  kh  indani  "  or  "   ahcl  i  bira- 
dan.  "     The  designation  of  Mad  ma  Bibi 
as    a     '  be  run  i  "    woman    meant  no  more 
than  that  she  was  of  a  lower  tribe   and  of 
lower  status      The  plea  did  not  explicitly 
Assert  that  she    was  not    logally   mirned 
to    Nurul  Hasin,   although    Nabi     Bindi 
subsequently 'suggested    this      The  point 
is,  however,  erf  little    importance  in   view 
of  the  decisioji  in  the  suit      The  suit  was 
decided    on    18th    September    1880    by  a 
judgment  Ex    7      It  was  found  that  the 
whole  of  the  property  in    suit,  that  is  to 
say,  the  whole  of  the  FUe  Bireli  property 
was  the    ancestral     property    of      Nurul 
Hasan      It  was  found  that    Nurul  Hasan 
was  legally  married    to  Madma  Bibi,  and 
it  was  found  that  Binde  Hasan  was  in  no 
way  debarred  from  inheritance    under  tho 
Iinj,mia   law      RjLnde    Hasan's    suit    was 
accordingly    decreed  and  ho    was  awarded 
possession   over   a    mjiety    in    the     Rae 
Biroli  property. 

There  was  next    a   litigation    in    1886. 
Ahmad  Bandi  claimed,  as  daughter  of  tho 
•deceased    Ku.ni/   Fatuni,      her     mother's 
-dower  against    her   father's    widow    Nabi 
Blind  i  and    her    father's    brother    Ah  sin 
Husan,  and  clumod  to  charge  tho  liability 
*of  her  dower  on  the  ancestr.il  properly  in 
Kuril  and  on  other   property.     Her  plaint 
is    Ex     37      This    was    suit    No    28G    of 
1886      It  was  instituted    in  the   Cjurt  of 
the   Subordinate     Judge   of    Kie   Birch 
/Vhsm    Husam's    written     statement     is 
Ex   F-iO      He  stated    further    in    Ex    1(5 
that   Tajuddm    had    trausforred    to   him 
•  (Ahsan  Husain)  his  interests  in    Kurd  by 
an  oral  gift  prior  to  his  cleitli      We    have 
not    tho    decision   in     the    case    but    the 
parties  appeir  to  bo   agreed    that   Ahmid 
Hindi  obtained  a  decree  in  respect    of  the 
dower  but    did  not    obtain    a  chirge  upjn 
any  pjrfcion   of    the   property      Wo  have 
.next  to    rot'oi-  to    an  important    statement 
made  by  Ahsan  Husain  in  a  previous  caso 
.between    Ahmid    Bandi    and  Nabi  Buidi 
in    regard    to    which   we   have   no    parti- 
culars     This    is    Ex.     49       Hero    Ahs-m 
Husain  deposed  : 

"There  ware  four  brobhora  by  two  mothers, 
i.  o.,  two  brothers  by  oach  "  mobhar,  I  and 
Tajuddin  by  oiu  mothor  and  Mohammad 
an  1  Bandj  Hnsan  who  is 


alive,  by  the  obbor.  All  ware  joint  and  tho 
oldest  of  all  thu  brothers  was  Tajuddm 
Husam  " 

There  is  next  an  extract  from  tha 
dastur-i-dehi  in  respoct  of  the  village  of 
Bihadurpur  in  the  Rio  Bireli  District. 
This  is  Ex  27  It  is  dated  L893-94 

"Tho  naturu  of  this  Mahal  is  in  favour  of  a 
/ammdari  held  111  common,  Mom  Husain. 
Ifbikhar  Husam,  Mb  Ahmad  B.iudi  aud  Bands 
Ha'saii  ;ir,^  joint  among  bhomsclvos  in  m^ss  aad 
business  md  Aban  Ullah  Zahur  Ullah  and 
Wall  Ullah  "  (bhesa  aro  monihgra  of  another 
family  who  had  shares  in  the  mahal)  aro  jomb 
among  bhnrnsQlvcs  in  mesa  and  busiuQas.  Tho 
rjmiming  cosharcrs  are  separate.  " 

The  translation  in  tho  printed  book  is 
incorrect  This  is  the  correct  translation- 
So  far  although  there  had  been  an  im- 
pjrtant  decision  in  respect  of  the  Rae 
Bireli  property  there  had  been  nothing 
showing  title  in  respect  of  the  Kura 
village  in  the  Fatehpur  District  which 
had  boon  recorded  in  the  revenue  pipers 
first  in  the  mme  of  Nural  Hisia,  next 
in  the  ninao  of  Tajuldm  and  next  in  the 
mine  of  Ahsan  Husan  When  Ahsaa 
Husain  died  m  1894  there  was  a  dispute 
in  the  family  and  this  dispute  was  deci- 
ded by  an  award  which  is  o:ie  of  tho  most 
important  pieces  of  evidence  in  the  pre- 
sent suit  This  award  is  Ex.  A-6.  It 
was  uncle  on  24th  November  1894  The 
arbitrator  who  mule  the  award  was 
Saiyed  Mo  him  in  id  Taki,  a  well-knowu 
vakil  of  Jus  He  died  two  years  after 
he  made  the  award  We  shall  state  later 
our  construction  of  this  award  It  is 
sufficient  to  note  here  thit  as  a  result  of 
this  award  the  following  entries  were 
made  for  the  first  time  in  the  revenue 

pipers  of  Kura  • 

"  Ifbikhar  Husain  5  annii  G  pios. 

Momuddm  Hasain  3  annas  0  pius. 

Ahniiid  Bmdi,  Moiuuidin  Husam's  wifa  and 
TAjudcliii'i  daughucr  2  auuis. 

Ahsan  Ha.sjiin's  widow  Husam  Bibi  2  anuas.11 

B \iid3  Hadan  J  annas" 

No  alteration  was  made  in  respect  of 
tho  entries  of  the  Rie  Baroli  property. 
There  is  no  direct  evidence  as  to  the  al- 
terations in  tho  khewit  of  Kura  made  as 
a  result  of  tho  award,  but  tho  parties  are 
agreed  that  these  alterations  were  nude. 
When  Moinuddin  Hus.im  died  [ftikh.ir 
Hus-un  took  his  place  entirely  Iftikhar 
Husiin  had  been  made  lamb.irdar  under 
tho  award  As  we  luive  noted  he  was 
guirditin  of  Bindo  Hasin's  sjns,  the  pre- 
sent plaintiffs  When  Iflikhar  Husam 
died  on  25th  November  1919  the  ques- 
tions in  dispute  were  first  brought  before 
tho  revenue  authorities  of  the  Fatehpui 
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District  The  parties  claiming  the  right 
to  engage  for  the  land  revenue  were  : 

Wilayat  Husain,  the  son  of  Iftikhar  Husain 
Respondent  No.  1. 

Yusuf  Husain  and  Yakub  Husain,  the  pre- 
sent plaintiffs,  sons  of  Bando  Hatan. 

Khatun  Bibi  who  was  then  alive 

The  Assistant  Collector  by  an  order  of 
10th  April  1920  (Ex.  A.  22)  entered 
Wilayat  Husam's  name  in  respect  of,  13 
annas  in  place  of  his  father  Iftikhar 
Husain  and  referred  the  other  parties  for 
redress  to  the  civil  Court  Yusuf  Husain 
and  Yakub  Husain,  however,  took  no 
action  for  a  considerable  period,  and  in 
the  meanwhile  Wilayat  Husain  transfei- 
red  on  20th  July  1922  a  four  annas  shaie 
in  Kura  to  his  wife  and  Eazmi  Begam 
respondent  2  in  lieu  of  her  dower.  Ho 
executed  mortgages  in  respect  of  a  5 
annas  3  pics  share  in  Kura  on  4th 
February  1923  on  5th  October  1923  and 
on  17th  February  1923  in  favour  of  Kura 
Chandra  Bhukhan  respondent  3  and  by  a 
sale  on  22nd  January  1926  transferred 
the  equity  of  redemption  in  those  mort- 
gages to  the  mortgagee  On  the  same  date 
the  22ud  January  1926,  he  transferred  a 
3  annas  9  pies  share  in  Kura  by  sale 
to  the  same  person  It  will  thus  be  seen 
that  by  22nd  January  1926,  WiLiyat 
Husain  had  divested  himself  of  all  title 
to  the  Kura  property.  On  10th  April 
1926,  Yusuf  Husain  and  Yakub  Husain 
instituted  the  suit  out  of  which  this 
appeal  has  arisen.  Their  learned  counsel 
has  been  unable  to  give  a  complete  ex- 
planation as  to  why  they  waited  six 
years  belore  they  brought  their  claim 
in  the  civil  Court  Their  delay  has  ad- 
ded to  the  difficulties  of  decision  of  a  suit 
which  was  already  sufficiently  difficult 
owing  to  the  lapse  of  time  which  followed 
inevitably  after  the  death  of  Nurul  Hasan 
over  seventy  years  ago  Their  claim  is 
to  this  effect.  They  assert  that  the  pro- 
perty had  devolved  after  Nurul  Hasan's 
death  absolutely  according  to  the  rule 
of  succession  of  the  Imamia  law,  but  that 
for  reasons  of  convenience  and  considera- 
tions of  a  family  nature  from  the  death 
of  Nurul  Hasan  to  the  death  of  Iftikhar 
Husain  in  1919  the  various  members  of 
,-fche  family  had  enjoyed  the  pro- 
perty as  tenants-in-common  leaving  at 
their  own  desire  the  management  of  the 
property  to  the  person  who  at  the  time 
was  the  head  of  the  family,  permitting 
him  to  realize  all  profits,  and  that  the 
other  members  enjoyed  the  income  as  he 


distributed  it  to  them.  According  to  this 
allegation  Tajuddin  was  the  first  manager, 
Ahsiin  Husain  was  the  next  manager,, 
Momuddin  Husain  was  the  third  mana- 
ger and  Iftikhar  Husain  was  the  fourth 
manager  From  the  date  of  the  death  of 
Iftikhar  Husain  the  disputes  according  tc* 
these  allegations  commenced  and  the- 
plaintiffs  demanded  their  rights  under 
the  law  Their  claim  was  divided  into- 
three  parts  They  have  succeeded  their 
father  in  having  their  names  entered  in 
respect  of  the  three  annas  share  in  the- 
village  of  Kura,  but  they  claimed  therein 
five  annas  more  giving  them  a  full  eight 
annas  share  They  claimed  nothing  in> 
respect  of  the  village  property  in  the  Rae 
Bareh  District  as  their  father  had  ob- 
tained an  entry  of  a  moiety  in  that  pro- 
perty in  the  proceeding  of  1880,  but  they 
claimed  their  share  in  a  moiety  in  certain 
towns,  lands  and  buildings  in  Jais  and 
they  further  claimed  a  moiety  in  certain 
property  which  had  been  obtained  by 
Nurul  Hasan  as  mortgagee  by  mortgages,, 
redemption  of  which  has.  now  become 
extinct 

The  learned  tiial  Judge  has  dismissed 
their  suit  in  entirety  He  found  in  tha 
first  place  that  the  suit  was  barred  be- 
cause he  considered  that  Btindo  Hasan 
should  have  included  fill  the  reliefs  now 
sought  when  he  filed  his  suit  of  1880- 
Applymg  the  provisions  of  Q  2,  R  2, 
Civil  P  C  he  dismissed  the  suit.  He- 
further  dismissed  the  suit  as  being  time- 
barred,  lie  dismissed  the  suit  for  a  third 
reason  because  he  considered  that  under 
the  terms  of  the  award  (Ex  A-6)  the  suit 
could  not  ho  We  have  first  to  consider 
whether  the  suit  has  been  rightly  dis- 
missed under  the  provisions  o-f  (X  2,  R  2, 
because  Bande  Hasan  did  not  in  the  suit 
of  1880  include  these  reliefs.  Ho  was 
certainly  under  an  obligation  under  tha 
provisions  of  the  law  to  include  the  whole 
of  the  claim  which  he  was  entitled  to- 
make  in  respect  of  the  cause  of  action,  and 
an  omission  to  sue  would  debar  a  suit  in 
respect  of  the  portion  so  omitted.  We 
do  not,  however,  agree  with  the  learned 
trial  Judge  in  his  view  that  the  present 
claim  was  m  respect  of  the  cause  of  action 
in  that  suit  The  case  put  forward  by 
Bande  Hasan  in  1880  was  that  the  mem- 
bers of  the  family  were  en-jjoying  the 
whole  of  the  family  property  as  tenants- 
in-comrnon.  That  is  the  case  which  -i& 
put  forward  now.  He  continued  that 
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Nabi  Bandi  had  separated  from  the  other 
tenants-in-common  in  respect  of  the  'vil- 
lage property  in  Rae  Bareli  and  nothing 
jelse,  and  had  obtained  possession  over 
[village  property  to  which  she  was  not 
entitled  This  action  disclosed  no  cause 
'except  as  to  the  village  property  in  Rae 
Bareli  to  which  it  related  The  assertion 
was  irapliedly  that  the  remaining  pro- 
perty continued  to  be  en]oyed  by  the 
members  of  the  family  as  tenants-in-com- 
mon and  thus  the  provisions  of  O  2,  R  2 
m  no  way  affect  the  validity  of  the  pre- 
sent suit. 

Wo  are  also  not  in  agreement  with  the 
learned  trial  Judge  in  his  views  as  to  the 
effect  of  the  law  of  limitation.  In  our 
opinion  the  article  governing  this  suit  is 
Art  144,  Sch  1,  Act  9  of  1908  This 
was  a  suit  for 

41  possession  of  immovable  property  or  any  in- 
terest therein  not  hereby  otherwise  specially 
provided  for  " 

and  the  time  from  which  tho  period  began 
to  run  was  when  the  possession  of  the  de- 
fendant became  adverse  to  tho  plaintiff 

As  wo  shall  show  later  we  have  arrived 
at  the  finding  that  the  members  of  the 
family  were  tenants-in-common  of  the 
property  in  suit.  The  learned  trial  Judge 
did  not  arrive  at  the  finding.  We  shall 
show  our  reasons  for  disagreeing  with  him 
upon  that  point  If  this  was  the  case 
there  was  no  question  of  adverse  posses- 
sion up  to  tho  time  of  the  death  of  Iftikhar 
Husain  which  took  place  on  25th  Novem- 
ber 1919  It  is  unnecessary  to  discuss 
the  law  on  the  question  as  the  law  is 
very  well-known  and  is  contained  in  the 
loading  case  decided  by  their  Lordships 
of  the  Privy  Council:  Cored  v  Appuh- 
amy  (l) 

There  seems  to  us  to  be  no  doubt  as  to 
tho  fact  that  the  property  in  suit,  that 
is  to  say,  tho  Kura  property  and  the  town 
property  in  Jais  and  the  rights  under  the 
deeds  of  mortgages  were  held  by  the 
members  of  the  family  as  tonants-in-com- 
mon  There  is  'a  mass  of  documentary 
evidence  to  support  this  view  and  the  oral 
evidence  against  it  appears  to  us  to  be 
worthless  in  face  of  the  documentary  evi- 
denc  (Here  the  judgment  states  and 
discusses  evidence  and  proceeds  )  We  have 
no  hesitation  in  finding  that  the  plea 
advanced  by  the  plaintiffs  to  the  effect 
that  the  property  derived  from  Nurul 
?5?*3  was  enjoygd_by  a]l_t]ie  rnembers_of 
(1)  [1912]  A.  C.  230=81  L,  J.  P.  C.  151=105 
L.  T.  836, 


the  family  as  tenants-in-common  has  been 
established  by  evidence.  This  evidence 
shows  that  there  was  always  one  member 
of  the  family  who  managed  the  affairs 
of  the  estate  on  behalf  of  the  remainder 
and  distributed  the  profits  among  them. 
This  arrangement  continued  until  the 
death  of  Iftikhar  Husnin. 

So  far  the  appeal  has  succeeded,  But 
in  respect  of  the  greater  portion  of  the 
claim  put  forward  by  the  appellants  the 
appeal  fails  This  is  the  portion  in  res- 
pect of  the  extra,  five  annas  share  in  the 
village  of  Kura  The  claim  is  not  in  our 
opinion  barred  so  much  by  limitation  as 
by  the  failure  to  defeat  the  award.  It  is 
true  that  if  this  suit  had  been  brought 
as  a  suit  to  set  aside  the  award  of  1894 
(Ex  A-6)  it  could  have  been  successfully 
met  on  the  plea  of  limitation  under 
the  provisions  of  Art.  91,  Sch  1  Act 
9  ,of  1908  But  the  question  of  limi- 
tation is  here  of  less  importance  for  we 
have  to  consider  the  award  upon  the  ar- 
guments of  the  learned  counsel  for  the 
appellants  If  we  accept  these  arguments 
Art  91  might  not  stand  against  the  appel- 
lants' claim  If  we  do  not  accept  those 
arguments  (as  our  decision  will  show  we 
do  not  accept  them)  this  portion  of  the 
suit  fails  because  the  award  bars  it.  It 
is  true  that  if  the  learned  counsel  for  the 
appellants  had  pressed  a  plea  taken  be- 
fore tho  lower  Court  to  the  effect  that 
the  award  was  a  result  of  fraud  and  mis- 
representation the  plea  of  limitation 
would  have  been  of  greater  importance. 
But  the  learned  counsel  has  very  pro- 
perly abandoned  that  plea  as  being  un- 
supported by  any  reliable  evidence.  We 
shall  consider  later  that  effect  of  limi- 
tation and  plea  of  technical  misconduct. 
Ho  attacks  the  award  in  the  following 
manner  He  does  not  suggest  that  the 
pleader  of  Rae  Bareli  Saiyed  Moham- 
mad Taki  was  in  any  way  dis- 
honest. Ho  does  not  suggest  any  but 
technical  misconduct.  He  does  not  im- 
pute bad  faith  He  does  not  dispute"  the 
factum  of  tho  award  His  case  is  that 
there  is  nothing  to  show  what  was  the 
agreement  to  refer  and  that  in  these  cir- 
cumstances the  award  is  not  binding. 
He  further  takes  the  position  that  even 
if  the  award  is  binding  it  does  not  stand 
in  the  way  of  tho  plaintiffs  upon  a  pro- 
per construction  of  its  contents.  His 
argument  is  that  if  the  award  does  not 
stand  against  his  clients  they  are  en- 
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titled  under  the  Imamia  law  to  an  eight 
annas  share  in  Kura'  and  that,  as  they 
have  so  far  obtained  a  three  annas  share, 
they  should  be  given  a  decree  for  an  ad- 
ditional five  annas  share. 

There  is  no  evidence  which,  if  it  stood 
alone,  would  be  able  to  establish  how 
this  award  came  into  being  The  res- 
pondents have  produced  evidence  which 
if  believed,  would  show  that  it  came  into 
being  in  the  manner  in  which  they  as- 
serted. The  appellants  ha^e  produced 
oral  evidence  to  prove  the  contrary  The 
learned  trial  Judge  has  accepted  the  res- 
pondents' evidence  and  refused  to  accept 
the  appellants  '  We  consider  that  he 
has  taken  a  right  course  in  this  view 
not  because  the  oral  evidence  on  either 
side  would  have  been  of  great  value,  had 
it  stood  by  itself,  but  because  the  con- 
tents of  the  award  itself  support  the  res- 
pondents' contention  and  involve  the 
rejection  of  the  contention  of  the  appel- 
lants 

There  is  no  primary  evidence  as  to  the 
reference  to  arbitration  There  has  been 
considerable  cross-swearing  as  to  the  cus- 
tody of  the  document  containing  the  refe- 
rence We  are  not  satisfied  that  the 
evidence  on  either  side  is  true  as  to  the 
custody  It  is  more  likely  than  not  that 
the  document  containing  the  reference 
remained  in  the  custody  of  Mohammad 
Taki  Khan  It  has  disappeared  and 
secondary  evidence  is  admissible  to  provo 
its  contents  The  secondary  evidence 
produced  by  the  defendants-respondents 
to  prove  its  contents  goes  to  show 
that  the  reference  took  place  to  set- 
tle a  dispute  which  arose  on  tho  death 
of  Ahsan  Hasan  and  the  sons  of  Ahsan 
Husain.  Against  this  the  plaintiffs  pro- 
duced evidence  to  show  that  the  dispute 
was  between  Mom-ud-din  Husain  and 
Iftikhar  Husain  and  that  it  had  arisen 
owing  to  the  gross  extravagance  of  Moin- 
ud-din  Husain,  who  had  become  manager 
of  the  family  property  The  principal 
witness  produced  by  tho  plaintiffs-ap- 
pellants on  this  point  was  Mohammad 
Razi  the  nephew  of  the  deceased  Moham- 
mad Taki  the  arbitrator  Mohammad 
Razi  was  also  married  to  Mohammad 
Taki's  daughter  On  this  point  we  have 
no  hesitation  in  accepting  the  defendant 
respondents'  allegation,  as  their  evidence 
is  corroborated  absolutely  by  the  con- 
tents of  the  award  itself.  The  transla- 
tion of  the  award  (Ex.  A-6)  in  the  paper 


book  contains  some  clear  inaccuracies,, 
one  of  the  greatest  of  which  is  that  at 
p.  79  line  26,  the  word  "  not  "  has  been 
omitted  between  the  words  '  shall  "  and! 
"  apply.  "  In  discussing  the  award  we> 
shall  give  the  correct  translation.  The 
award  commences  as  follows  : 

"  Copy  of  an  award  in  m  . — Baiyod  Bande* 
Hasan,  son  of  Saiyed  Nurul  Hasan  r.  Saiyed 
Moin-ud-din  Hnsain  and  Saiyod  Iftikhar  Hua- 
sam,  sons  of  Saiyod  Ahsan  Husain.  " 

This  is  sufficient  to  show  that  the  dis- 
pute was  not  between  Momuddin  Husain 
and  Saiyed  Iftikhar  Husain,  but  a  dis- 
pute between  Binde  Hasan  on  tho  one 
side  and  Momuddin  Husain  and  Iftikhar 
Husain  on  the  other  side,  and  the  body 
of  the  award  shows  clearly  that  it  was 
in  respect  of  the  whole  of  the  family  pro- 
perty We  find  therefore  against  the 
appellants  that  it  is  proved  sufficiently 
that  Saiyed  Mohammad  Taki  (his  name 
is  wrongly  printed  as  Mohammad  Naki) 
was  asked  to  determine  disputes  between 
Saiyad  Bande  Hasan  on  the  one  side  and 
Saiyed  Moinuddin  Husain  and  Iftikhar 
Husain  on  the  other  side  in  respect  of  the 
whole  of  the  family  property 

The  next  point  taken  by  tho  learned 
counsel  for  the  appellants  is  that  the 
award  was  bad  because  the  v  hole  of  tho 
members  of  the  family  were  not  parties, 
to  the  deed  of  reference  As  we  have  not 
got  more  than  general  e^  itlencc  as  Co  the 
reference  to  refer  we  cannot  say  who 
signed  the  deed  of  reference  We  know, 
however,  who  at  tho  time  were  the  mem- 
bers of  the  family  alive  who  would  have 
interest  in  the  matter  The  members 
of  the  family  then  alive,  who  had  an 
interest  in  the  matter,  weio 

Husain  Bibi  the  widow  of  Ahsan  Hus- 
sain,  who  may  be  taken  as  having  been 
leprescntcd  for  tho  purposes  of  a  family 
settlement  by  her  sons  Momuddin  Hus- 
sain  and  Iftikhar  Husain. 

Momuddin  Husain  and  Iftikhar  Hns- 
sain  who  were  clearly  parties  to  the 
reference. 

Madma  Bihi  the  mother  of  Bj,nde 
Hasan  and  Bande  Hasan 

As  we  have  already  pointed  out  Bande 
Hasan  had  in  1880  claimed  to  represent 
his  mother  Madina  Bibi  and  to  have  ob- 
tained all  her  interest  in  the  property. 

There  was  further  Ahmad  Bandi  the 
daughter  of  Tajuddm.  Nabi  Bandi  Tajud- 
clin's  wife  was  dead  Ahmad  Bandi  was 
the  wife  of  Moinuddin  Husain  and  was 
sufficiently  represented  by  him. 
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We  consider  that  the  members  of  the 
family  were  all  sufficiently  represented  in 
the  award.  The  point  is  of  little  impor- 
tance, except  in  so  far  as  Bande  Hasan 
is  concerned,  for  the  plaintiffs,  who  are 
the  only  persons  who  are  objecting  claim 
through  Bande  Hasan  The  most  that 
could  have  been  said  on  this  point  is 
that  Bande  Hasan  did  not  represent  his 
mother  Madina  Bibi  and  that  this  award 
cannot  affect  Madina  Bibi  who  is  not 
sjiown  to  be  a  party  to  it,  and  that  the 
appellants  can  set  up  the  title  of  Madina 
Bibi  as  having  been  subsequently  in- 
herited by  their  father  and  then  by  them 
But  they  cannot  take  this  position  in 
view  of  the  fact  that  their  father  m  1880 
asserted  that  Madina  Bibi  had  no  in- 
terest in  the  family  property  having 
made  over  all  title  which  she  possessed 
to  him,  and  the  fact  that  the  plaintiffs  in 
the  plaint  accepted  this  position  in 
para.  5,  where  they  stated  that  Madina 
Bibi  gave  her  entire  property  to  her  son 
Bande  Hasan  during  her  lifetime  We 
therefore  decide  on  the  second  point  that 
Bande  Hasan  was  bound  by  the  award 
Bande  Hasan  himself  signed  the  award 
and  the  learned  'counsel  for  the  plaintiffs 
has  abandoned  all  pleas  to  the  effect 
that  his  consent  wag  obtained  by  fraud  or 
undue  influence.  We  thus  have  it  that 
Binde  Hasan  represented  his  mother 
Marl  in  a  Bibi  and  represented  the  whole 
of  the  branch  of  the  family  from  Madina 
Bibi  We  further  have  it  that  he  was 
bound  by  the  award  We  now  have  to 
consider  the  award.  After  stating  that 
disputes  had  arisen  after  the  death  of 
Ahsan  Husain  between  his  sons  (that  is 
to  say  i  Moinuddin  Husain  and  Iftikhar 
Husain)  and  his  stepbrother  (that  is  to  say 
Bande  Hasan,  tho  translator  has  incor- 
rectly written  stepbrothers)  and  that 
these  parties  instead  of  going  to  Court 
had  agreed  to  refer  their  disputes  for  deci- 
sion to  Saiycd  Mohammad  Taki,  Saiyed 
Mohammad  Talu  continues  that  after 
giving  his  full  and  deliberate  con- 
sideration to  the  preservation  ui  the  name 
the  family  unity  and  the  property  and 
silso  considering  that  on  account  of  con- 
tinuous and  long  mutual  disputes  the  pro- 
perty was  sure  to  be  ruined  owing  to 
debts  and  costs  and  to  prevent  disunion 
among  the  family,  he  Mohammad  Taki, 
decides  (the  translation  siys  "proposes") 
as  follows  : 

He  distributed  the  property    in   Fafceh- 


pur  District,  that  is  to  say  in  the  village 
of  Kura  in  the  following  sharers  He  gave 
to  Bande  Hasan  a  three  annas  share  and 
that  was  all  which  he  gave  to  that  branch. 
He  divided  the  remaining  thirteen  annas 
share  as  follows  : 

A  share  of  five  annas  and  six  pies  to 
Iftikhar  Husain 

A  share  of  three  annas  and  six  pies  to 
Moinuddin  Hussain 

He  gave  Hausan  Bibi,  Asban  Husain's 
widow,  a  share  of  two  annas  for  life,  and 

He  gave  Ahmad  Bandi,  the  daughter  of 
Ta]uddm  and  the  wife  of  Moinuddin  Hu- 
sain,  a  share  of  two  annas  for  life 

He  added  that  none  of  these  persons 
had  a  right  of  transfer,  nor  was  one  of 
these  persons  competent  to  encumber  the 
property.  As  will  be  seen  later  this  res- 
triction was  only  to  be  binding  upon  the 
persons  -mentioned  This  disposed  of  the 
Kura  property  He  then  proceeded  to 
dispose  of  the  remaining  property  This 
would  bo  tho  Rae  Bareli  property  He 

said  that  he  left  that  property 
"  undivided  as  ib  was  in  the  life-time  of  Mir 
Ahsan  Husain  and  the  entire  affairs  relating  to 
zammdari  property  pertaining  to  Jais  .... 
arid  also  household  affairs  shall  remain  joint." 
He  added  here  that  the  entire  affairs 
relating  to  Kura  should  albo  remain  ]omt. 
We  have  no  difficulty  in  determining  the 
meaning  hero  He  had  awarded  shares 
in  Kura  in  a  manner  unauthorized  by  the 
Imamia  law.  Wo  shall  discuss  later  a 
possible  reason  for  his  taking  this  course 
When  he  cimo  to  the  Jais  property  he 
left  the  shares  as  they  were  under  the 
Imamia  law.  Now  it  'is  to  bo  noticed 
that  the  shares  m  the  Jais  property  had 
been  settled  by  the  litigation  from  1880 
and  he  made  no  alteration  in  those  shares 
The  question  of  shares,  however,  did  not 
cover  the  question  of  management  and  he 
left  tho  management  of  the  property  as 
it  had  been  before,  that  is  to  say  to  the 
head  of  the  family  In  para  3  while 
leaving  tho  management  to  the  head  of 
the  family  he  laid  down  that  the  quota 
of  profits  should  be  handed  over  to  each 
sharer,  but  that  any  accumulated  funds 
should  be  used  for  tho  improvement  of 
the  property  and  in  para  4  he  placed  as 
the  first  charge  upon  the  income  the  pay- 
ment of  the  interest  on  debts  incurred  by 
Ahsan  Husain  In  para  5  •  he  provided 
for  tho  possibility  of  disputes  and  stated 
that  if  any  member  of  the  family  were 
dissatisfied  with  the  apportionment  of 
the  profits  bo  could  recover  his  profits 
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from  the  lambardar.  The  head  of  the 
family  had  formerly  been  the  lambardar, 
but  he  now  appointed  a  new  lambardar 
and  he  introduced  a  provision  that  if  the 
members  of  the  family  were  dissatisfied 
with  the  lambardar  they  could  by  a 
majority  of  votes  appoint  a  new  lambar- 
dar with  the  approval  of  Government  In 
para  6  he  provided  for  the  appointment  of 
a-lambardar  as  distinct  from  the  manager 
He  directed  that  Iftikhar  Husain  and  not 
Moinuddin  Hussain,  should  be  appointed 
lambardar  and  he  directed  that  Bindo 
Hasan  should  be  appointed  Rarbarahkar, 
that  is  to  say,  superintendent  over  the 
smaller  details  and  here  ho  put  in  a  very 
important  clause  which  has  not  been  cor- 
rectly translated  He  said  • 

11  Evory  person,  who  is  meant  by  me  to  bo  a 
cosharor  in  the  property,  can  get  his  share  in 
the  village  divided  according  to  his  share  in 
tho  profits  fixed." 

We  have  no  doubt  that  this  is  the  lite- 
ral meaning  of  the  words  The  trans- 
lator has  said  :  "can  Ret  the  profits 
divided"  but  the  words  are  "cun  get  the 
share  divided  according  to  the  share  in 
the  profits."  Ho  added  here  that  certain 
expenses  were  to  remain  as  a  joint  charge 
upon  tho  whole  property  In  pira.  7  he 
laid  down  subsequent  rules  as  to  succes- 
sion He  stated  that  on  the  death  of 
Hasan  Bibi  her  share  was  to  devolve 
equally  upon  Moinuddin  Husain  and  Ifti- 
khar Husain  and  that  upon  tho  death  of 
Ahmad  Binde  her  share  was  to  go  to  her 
male  issue  and  in  absence  of  her  male 
issue  her  famale  issue  was  to  get  main- 
tenance only.  Ho  laid  clown  that-  after 
Bande  Hasan,  Moinuddin  Husain  and 
Iftikhar  Husain  their  male  issue  only 
were  to  succeed  He  stited  that  the  re- 
striction upon  transfer  was  not  to  apply 
to  subsequent  successors  He  laid  down 
other  provisions  which  are  unimportant. 

Tho  learned  counsel  for  the  appellants 
has  asked  us  to  place  the  following  con- 
struction on  this  award  His  case  is  in 
the  first  place  that  as  far  as  the  will  of 
Kura  is  concerned,  this  is  really  the  only 
important  point,  the  arbitrator  divided 
the  profits  only,  and  did  not  divide  the 
property.  We  are  unable  to  accept  this 
On  our  construction  he  clearly  divided 
the  village  of  Kura  into  separate  shares. 
His  next  plea  was  that  if  we  -accept  the 
construction  which  we  have  accepted,  to 
the  effect  that  separate  shares  were 
awarded  in  the  village  of  Kura,  the  award 
is  bad  in  law  His  argument  here  was 


that  the  award  on  this  construction  is 
absolutely  opposed  to  the  Imamia  law 
and  as  such  cannot  be  upheld  The  law 
on  the  subject  of  the  validity  of  award  has 
been  discussed  in  a  large  number  of  re- 
ported cases,  We  consider  it  sufficient 
to  refer  only  in  this  connexion  to  certain 
authoritative  decisions  of  their  Lordships 
of  the  Judicial  Committee  These  are 
contained  in  the  decisions  in  :  Muham- 
mad Neiraz  Khan  v  Alam  Khan  (2), 
Mokund  Bam  Sukal  v  Saliq  Ram  Sukal 
(3),  Jafn  Beyam  v  All  Baza  (4)  and 
Ghampsey  Bhara  and'Go  v  Jivraj  Balloo 
Spinning  and  Weaving  Co  Ltd  (5) 

In  Muhammad  Ncwaz  v.  Alam  Khan 
(2)  their  Lordships  say  at  p  77  (of  18 
/.  A  ). 

"The  plaintiffs  then  rely  on  misconduct  of 
the  arbitrator  as  invalidating  his  award.  There 
is  no  independent  case  or  testimony  to  sustain 
or,  m  do  Lid  to  givj  colour  to  such  a  charge. 
They  merely  rely  on  tha  award  itsplf  as  show- 
ing .such  partiality  and  making  such  statements 
as  to  amount  to  misconduct  That  contention 
sejiiiH  to  ba  mainly  founded  on  an  entire  mis- 
conception of  the  agreement  'to  arbitrate.  It 
was  not  an  agreement  that  tho  arbitrator  was 
to  03  controlled  in  his  decision  by  any  custom 
or  Mdhomadiiu  law,  or  otherwise.  It  was  an 
agiooment  to  refer  the  matter  in  dispute  gener- 
ally to  his  decision.  lie  appears  to  have 
decided  according  to  what  he  conceived  was 
the  wish  and  intention  of  the  deceased 
Maddab  Khan.  Ho  was  within  his  right  in  so 
doing.  Some  cntici/ma  hava  benn  oitBred  on 
soinu  of  thfl  reasons  assigned  by  the  arbitrator 
for  arriving  at  his  decision  Trios;  criticizms 
even  if  justified,  could  not  amount  to  any  proof 
of  misconduct.  Tho  arbitrator  appears  to 
have  acted  on  tho  broad  view  of  giving  effoct  to 
the  deceased's  intentions.  He  was  selected  by 
reason  of  his  knowledge  of  tho  circumstances 
of  the  family.  Their  Lordships  see  no  ground 
for  imputing  misconduct  to  him." 

In  Makund  Bam  Sukal  v.  Saliq  Bam 
Sukal  (3),  their  Lordships  laid  down  that 
even  where  an  award  might  be  held 
to  bo  ultra  vires  consent  of  the  per- 
sons affected  would  validate  it.  Here 
it  is  true  that  we  do  not  know  more 
than  generally  what  was  the  nature 
of  the  disputes  referred  to  Mohammad 
Taki  We  are  on  firm  ground  in  find- 
ing that  one  portion  of  tho  dispute  related 
to  the  title  in  the  village  of  Kura  We 
know  that  Binde  Hasan  was  the  person 
who  hadjiiade  the_comp_laint  That  is  clear 

(aHlBOljTH  Gal.  414=18"!  A,  73  =G  Sar.~2G 
(P.O.). 

(3)  [1BH]  21   Gal,    590=21    I.    A.    47=6  Sar. 
423  (P  0  ). 

(4)  [1901]  23  All   383=28  I.    A.   111=8   Sar. 
27  (P.C  ). 

(5)  A.  I.  R.  1923  P.  C.  66=17  Bom,  578=50  I. 
A.  324  (P.O.). 
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from  the  fact  that  his  name  appears  as 
•what  may  be  conveniently  called  the 
name  of  the  plaintiff.  It  is  true  that  the 
award  does  not  apply  the  rule  'of  succes- 
sion contained  in  the  Irnamia  law.  We 
are  not  in  a  position  to  know  why 
Mohammad  Taki  awarded  Bande  Hasan  a 
3-annas  share  when  apparently  under  the 
provisions  of  the  Imamia  law  he  was  en- 
titled to  an  8-annas  share  in  the  village  of 
Kura  A  suggestion  cm  be  made  by  way 
of  surmise  that  he  was  allectod  by  the 
view  that  Madina  Bibi,  although  married 
legally  to  Nurul  Hasan,  was  not  as  a 
matter  of  fact  of  the  same  status  as  her 
husband  This,  however,  is  merely  a  sur- 
mise We  do  not  know  what  was  operat- 
ing in  the  mind  of  Mohammad  Taki  This 
much,  however,  we  know.  Binde  Hasan 
had  asked  Mahornmad  Taki  to  decide  his 
claims  to  the  village  of  Kura  and  also  to 
certain  other  claim.  Mohammad  Taki 
awarded  him  3-annas  share  only  in  the 
village  of  Kura  Bande  Hasan  signed  the 
iiward  Mutation  'took  place  in  accord" 
ance  with  the  terms  of  the  award,  Bande 
Hasan  at  no  timo  objected  to  the  award 
and  died  with  his  name  recorded  as  in 
possession  of  a  3-annas  share  in  Kura. 

We  have,  however,  to  consider  whether 
there  is  anything  in  the  subsequent  de- 
cision in  Ckampscy  Bhara  and  Co.  v.  Ji v- 
raj  Ballo  Spinning  &  Weaving  Co.  Ltd. 
(5)  whicn  should  modify  tho  view  of  the 
law  which  we  have  taken.  We  do  not 
find  that  there  is  anything  in  that  deci- 
sion which  should  modify  our  views 
Their  Lordships  there  distinguished  tho 
decision  in  Landaur  v  Asscr  (6)  and  ap- 
proved the  decision  in  Ilodgkinson  v 
Ferine  (7).  They  stated  that  an  award 
could  bo  sot  aside*on  an  error  in  law  on 
the  face  of  tho  award  They  interpreted 
the  words  error  in  law  on  tho  face  of  the 
award"  to  mean  that  if  there  is  the 
award  or  document  actually  incorporated 
thereto  (as  for  instance  a  note  appended 
by  the  arbitrator  stating  the  reasons  for 
his  judgment)  some  legal  proposition 
which  is  the  basis  of  the  award  and  -that 
Jegal  proposition  is  erroneous  there  19  an 
4 'error  in  law  on  the  face  of  the  award." 
But  there  is  nothing  in  that  decision 
which  affects  this  award.  If  Muhammad 

(G)  [190)]  2  K.  B.  181=74  L  J.  It.  B.  fi59= 
10  Com.  Gas.  2G5=rJ3  L.  T.  20=21  T.  L. 
R.  425=53  W,  R  534. 

<7)  [1837]  3  C.  .B.  (n.  a.)  183=3  Jur.  (n.  s  ) 
818=27  L.  J.  C.  P.  66=6  W.  R.  181. 


Taki  had  stated  in  the  award  that  he  was 
awarding  the  shares  according  to  the  rule 
of  intestate  succession  in  the  Imamia 
law  and  then  proceeded  to  arrive  at  the 
award  which  he  actually  made  there 
might  have  been  an  error  in  law  But  he 
nowhere  suggested  that  he  was  following 
the  Imamia  law.  He  was  following  his 
own  views  as  to  what  was  right  and  pro- 
per in  the  circumstances  of  the  family, 
and  such  being  the  the  case  there  can  be 
no  enor  in  law  In  any  circumstances 
it  would  be  difficult  for  the  learned  coun- 
sel for  the  appellants  to  show  that  this 
plea  is  open  to  him  in  view  of  the  pro- 
visions of  Art  91,  Sch  1,  Act  9,  1908 
We  have  still  to  refer  to  the  decision  in 
Jafji  Berjam  v  Ah  Raza  (4).  Their 
Lordships  laid  down  at  p.  118  (of  28  I 
A  )  that  in  the  case  before  them  in  which 
under 'the  terms  of  an  award  a  certain 
lady  was  directed  not  to  effect  partition 
of  property  which  was  partible  under  the 
personal  law  to  which  she  was  subject  the 
restraint  could  not  bind  her  son  although 
it  might  have  bound  herself.  The  argument 
here  would  be  that  the  attempt  of  the 
arbitrator  to  lay  down  restraints  upon 
transfer  and  to  set  up  a  succession  un- 
known to  the  Imamia  law  vitiated  the 
whole  award  We  are  of  opinion  that 
this  attempt  did  not  have  the  effect  of 
vitiating  the  whole  award  It  may  well 
be  argued  that  the  provisions  in  respect 
to  succession  have  no  effect  We  express 
no  opinion  as  to  whether  they  have  any 
effect  or  not  We  are  concerned  here 
only  with  tho  question  as  to  whether 
that  portion  of  the  award  which  gava 
Bande  Hasan  a  share  of  3-annas  in  the 
village  of  Kura  is  binding  upon  the  plain- 
tiffs as  the  sons  of  Bande  Hasan. 

We  can  sum  up  our  arguments  and  our 
conclusions  here  The  plaintiffs  have  at- 
tacked the  award  on  account  of  an  al- 
leged technical  misconduct  by  the  arbit- 
rator Their  learned  counsel  has  not  im- 
puted misconduct  in  the  ordinary  sense  of 
the  term.  He  has  recogni/ed  the  honesty 
of  Mohammad  Taki,  the  arbitrator.  The 
only  misconduct  which  he  alleges  is  the 
technical  misconduct  of  applying  a  per- 
verse view  of  the  law  Wo  find  apart 
from  the  point  of  limitation  that  there 
wn.3  no  such  misconduct  We  further  find 
that  the  consent  of  Bande  Hasan  ope- 
rates as  a  bar  to  the  plaintiffs  in  respect 
to  the  extent  of  the  share  in  Kuril.  We 
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do  not  find  that  the  award  is  bad  on  the 
ground  of  an  error  of  law,  and  we  further 
find  that  although,  certain  restrictions  in 
the  award  may  not  have  been  operative, 
the  award  is  operative  as  confining 
the  title  of  Binde  Hasan  to  a  3-annas 
share  in  the  village  of  Kura  and  prevent- 
ing his  sons  asserting  a  claim  to  a  greater 
share 

The  disposition  can  also  he  supported 
as  a  family  settlement,  hut  wo  need  not 
go  into  that  question  in  detail  We  find 
that  the  transactions  constituted  a  family 
settlement  This  disposes  of  the  major 
part  of  the  appe.il  Ffc  is  to  he  noted 
that  tho  descendants  of  Ahmad  Bandi 
who  were  defendants  2  to  4  in  the  trial 
Court  did  not  contest  the  plaintiffs'  suit 
and  filed  a  written  statement  supporting 
the  plaintiffs'  claim  There  are  two 
points  in  tho  appeal  which  remain  to  be 
considered  The  first  point  as  to  the 
share  in  what  is  known  as  the  Kothi  in 
Jais  and  other  town  lands  in  Jais  with 
such  buildings  as  there  are  upon  them, 
that  is  to  say  the  property  in  list  B  of 
the  plaint.  The  second  point  is  as  to  the 
property  in  list  C  obtained  under  the 
mortgage  rights  in  the  Rae  Bareli  Dis- 
trict On  these  points  the  appeal  must 
succeed  Theie  is  nothing  in  the  award 
Ex  A-6  which  militates  against  the  ap- 
pellants' claim  to  this  property  Moham- 
mad Taki,  the  aibitrator,  left  their  shares 
in  all  the  property  with  the  exception  of 
Kura  as  they  had  been  before  and  under 
the  Imamia  law  the  appellants  are  entitled 
to  an  H-annis  share  in  tho  property  in 
lists  B  and  C  This  portion  of  tho  ap- 
peal affects  only  defendants  1  to  5  As 
has  already  been  stated  defendants  2  to  4 
did  not  contest  and  the  contest  here  is 
only  on  behalf  of  tho  defendants  1  and  5. 
The  position  taken  by  defendants  1  and  5 
is  somewhat  pecular.  Their  main  pleas 
referred  only  to  the  Kothi  in  Jais  which 
was  admittedly  built  during  tho  period 
that  Momuddin  Husiin  was  manager  of 
the  family  The  peculiarity  of  their 
position  is  this  They  have  asserted  that 
this  Kothi  was  constructed  with  funds 
provided  by  Momuddin  Husam  himself. 
There  is  little  evidence  as  to  the  source  of 
these  funds  but  they  must  have  been  either 
family  funds  or  Moinuddin  Husnin's  pri- 
vate money  If  the  funds  were  family  funds 
the  plaintiffs  are  entitled  to  an  8-annas 
share  in  the  Kothi  If  the  funds  were 
not  family  funds  the  structure  was  the 


individual  property  of  Moinuddin  Husairt 
and  defendants  I  and  5  have  admittedly 
no  title  to  succeed  Moinuddin  Husain. 
Moinuddin  Husain's  heirs  are  represented 
by  defendants  2  to  4  and  defendants  2  to- 
4  support  the  plaintiffs's  claim  Further 
Zaki  Jan,  who  was  detendant  2  and  who- 
has  not  been  impleaded  as  a  respondent, 
who  himself  was  one  of  the  heirs  of  Moin- 
uddin Husain  having  married  Khatun 
Bandi,  now  deceased,  the  daughter  of 
Ahmad  Bandi,  has  deposed  distinctly 
that  although  Moinuddin  Husain  got  the- 
Kothi  built  with  his  own  money  the  Kothi 
was  built  for  the  benefit  of  all  the 
members  of  the  family  as  it  \vua  used  by 
all—  see  Ins  evidence  at  p.  37.  Thus, 
defendants  1  and  5  who  are  the  only  per- 
sons concerned  in  contesting  this  portion 
of  the  appeal  have  bad  to  fall  back  on  the 
plej,  that  tho  plaintiffs'  case  in  respect  of 
the  Kothi  is  barred  under  the  provisions* 
of  0  2,  H.  2  because  no  relief  was  sought 
in  robpect  of  the  Kothi  when  Bande 
Hasan  instituted  his  suit  in  1BHO  We 
have  already  dealt  with  that  plea  We- 
have  further  to  note  in  this  connexion 
that  the  Kothi  in  question  was  not  built 
until  many  years  after  1880  The  appeal 
must  succeed  in  respect  of  the  property  in 
list  B 

It  must  equally  succeed  in  respect  of 
the  property  in  li&t  C  Tho  property 
here  was  property  which  was  acquired  by 
Nurul  Hasan  himsolf  It  is  distinctly 
family  property  and  the  appellants  are 
entitled  to  a  share  of  8-annas  in  it 

The  result  is  that  the  decreo  of  the 
learned  trial  Judge  is  modified.  The  ap- 
pellants will  bo  given  a  decree  for  an  8- 
annas  in  the  property  in  list  B  and  an 
H-annas  share  in  the  property  in  list  C. 
Otherwise  the  appeal  is  dismissed,  and 
the  decreo  of  the  lower  Court  is  upheld. 

We  now  come  to  the  question  of  costs. 
The  principal  contesting  respondent  was 
Kuar  Chandra  Bhukhan  Singh  a  trans- 
feree of  9-annas  in  the  village  of  Kura 
The  case  against  him  was  rightly  dis- 
missed He  was  rightly  awarded  his 
costs  in  the  Court  below  The  plaintiffs- 
appellants  will  pay  his  costs  in  this  ap- 
peal. As  against  Wilayat  Husiin  and  Mt. 
Kazmi  Begam,  the  suit  was  rightly  die- 
missed  in  respect  of  the  Kura  property 
but  should  have  been  decreed  against  the- 
remaining  property  They  will  receive, 
and  pay  costs  in  this  Court  and  the  Court 
below  according  to  their  own  success  and 
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failure.     It  is  to  be  noted  that  they  were 
represented  ]ointly  in    the    Court    below. 
Here   they   have    been   represented   sepa- 
rately as  defendant  5's  case   differs   from 
the  case   of   her    husband    defendant    1 
Costs  will  be  awarded  separately    in   this 
Court  in  respect  of  these  two  respondents. 
Except  as  already  stated  the  plaintiffs-ap- 
pellants will  pay  their  own  costs. 
S.N  /R.K.  Decree  modified. 


J  ~~ 
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MISRA  AND  NANAVUTTY,  JJ. 

Sital — Plaintiff — Appellant 
v. 

Harpal  and  othci  s — Defendants — Res- 
pondents 

Second  Appeal  No  23  of  1928,  Decided 
on  20th  July  1928,  against  deurco  of  Sub- 
Judge,  Partabgarh,  D/-  14th  October 
1927 

(a)  Oudh  Rent    Act  (22  of   1886),    S    48— 
Hindu  female  dying  leaving  no  heirs  through 
husband — Her  nearest  relative  through  father 
sharing    in    cultivating    her    holding-  After 
her  death  Court  of  Wards  leasing  out  hold- 
ing before    expiry  of    five  years  -Such    lease 
was  inoperative. 

A  Hindu  female  who  was  the  tenant  of  tho 
land  in  dispute  had  died  issueluss,  iind  there 
were  no  heirs  of  her  husband  existing.  Tho 
only  collateral  heirs  of  the  lady  were  to  bo 
found  111  the  family  of  hpr  father.  11  was 
the  nearest  relation  amongst  them  who  had 
also  shared  in  the  cultivation  of  the  holding 
with  tho  deceased,  li^foro  the  expiry  of  five 
years  after  her  death  the  Court  of  Wards  had 
granted  a  leaso  of  tho  land  to  another  person. 

Held:  that  H  was  the  heir  of  the  deceased 
within  the  meaning  of  S  48  and  was  therefore 
entitled  as  such  to  retain  occupation  of  the 
holding  for  five  years  after  her  d'&th.  Tho 
Court  of  Wards  could  not  under  these  circum- 
stances bo  conaideied  to  be  entitled  to  givo  ^ 
lease  of  the  said  land  to  any  person  during 
that  period,  and  the  samo  \\as  inoperative. 

[I1  12  C  2] 

(b)  Hindu     Law — Succession — Stridhan — A 
Hindu     female     dying     icaueless     leaving     no 
heirs  of  her  husband — Stndhan  property  will 
devolve  on  her  blood-relations. 

In  the  case  of  stndhan  property  on  the  death 
of  a  childless  Hindu  fam.ilo,  the  propuity  de- 
volves first  on  her  husband's  heirs,  if  thoio  are 
no  othar  nearer  hens  and  on  failure  of  thoso 
heirs  it  devolves  on  the  blood  relations  of  the 
decoas3d  37  Mad.  1293,  A.  1.  R  1921  Bom.  138, 
an:l  A.  I.  R.  1920  AIL  GG3,  Foil.  [P  12  C  2] 

It   D.  Smha—foT  Appellant. 
Radha  Krishna — for  Respondents. 

Judgment  — This  appeal  arises  out 
of  a  suit  for  recovery  of  possession  of  cer- 


tain plots  of  land  situate  in  village  Bansi 
District  Partabgarh,  '  and  for  damages. 
The  plaintiff-appellant  alleged  that  he- 
had  obtained  a  lease,  dated  22nd  March 
1925,  in  respect  of  the  land  in  suit  from- 
the  Court  of  Wards  and  that  the  defen- 
dants-respondents had  no  title  to  the  said1 
plots  and  were  not,  therefore,  entitled  to- 
remain  in  possession  thereof  The  defen- 
dants contended  that  they  were  the  heirs 
of  one  Mt  Maharaji  who  was  the  tenant 
of  the  land  in  dispute  and  had  died  issue- 
less  in  the  month  of  February  1925,  and 
they  wore,  therefore,  entitled  to  remain 
in  occupation  of  the  said  land  for  five- 
years  from  the  date  of  her  death,  under 
S  48,  Oudh  Rent  Act  (22  of  1886)  They 
also  contended  that  they  had  shared  with 
her  in  the  cultivation  of  the  tenancy  as. 
required  by  the  Miid  section  to  qualify 
them  for  being  her  heirs  The  plaintiff 
denied  that  the  defendants  were  heirs  of 
Mt  Maharaji  or  that  they  had  shared 
with  her  in  the  cultivation  of  the  holding. 

The  main  point,  therefore,  for  decision 
in  the  trial  Court  was  whether  the  de- 
fendants-respondents could  be  considered! 
to  be  the  heirs  of  Mt  Maharaji  within 
tho  meaning  of  S  48,  Oudh  Rent  Act 

The  learned  Munsif  of  Partabgarh  wha 
tried  the  suit  came  after  recording  the> 
evidence  to  the  finding  that  Mt  Maharaji 
had  died  childless,  that  there  were  na 
heirs  of  her  husband  existing,  that  the. 
only  collateral  heirs  of  the  lady  were  tct 
be  found  in  the  family  of  her  father  and 
that  defendant  1,  Harpal,  was  the  nearest 
relation  amongst  them  He  also  found 
that  he  (Harpal)  had  shared  in  tha 
cultivation  of  the  holding  with  the  de- 
ceased, Mt  Maharaji  On  these  find- 
ings he  hold  that  the  defendants- respon- 
dents were  the  heirs  of  tho  deceased  lady 
within  the  meaning  of  S  4R,  Oudh  Rent 
Act  and  that  tho  Court  of  Wards  had  no- 
right  to  give  the  lease  of  the  land  in  dis- 
pute to  the  plamtitl  without  having 
allowed  tho  defendants  to  hold  the  said 
land  for  five  years  from  the  date  of  Mt. 
Maharaji' s  death.  lie,  therefore,  hold 
the  leaso  executed  by  the  Court  of  Wards 
in  favour  of  the  plaintiff  to  be  void  and 
inoperative  and  consequently  dismissed 
the  plaintiff's  suit 

The  plaintiff  carried  tho  matter  further 
in  appeal,  and  tho  Icinned  Subordinate 
Judge  of  Partabgarh  by  Ins  decision, 
dated  14th  October  1927,  agreed  with  tha, 
findings  arrived  at  by  the  1  ear  a  3d  Munsiff 
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and   in   result    dismissed  the   plaintiff's 
appeal. 

The  matter  has  now  been  brought  be- 
fore us  in  second  appeal,  and  it  is  conten- 
ded again  on  behalf  of  the  plaintiff-ap- 
pellant that  tho  defendants-respondents 
are  not  the  heirs  of  Mt.  Maharaji,  as 
found  by  the  Courts  below 

We  have  heard  the  arguments  of  tho 
learned  advocate  for  the  plaintiff-appel- 
lant at  great  length,  und  have  come  to  tho 
conclusion  that  the  findings  arrived  at  by 
the  Court's  below  on  the  question  of 
heirship  of  the  defendants-respondents 
are  correct  It  has  been  found  by  the 
learned  Subordinate  Judge  that  Mt  Maha- 
Taji  died  issuoless,  and  that  there  was  no 
heir  out  of  her  husband's  relations  now 
existing.  It  was  urged  that  there  was 
no  evidence  on  the  record  in  proof  oF  this 
assertion.  We  went  through  the  evidence 
on  the  record,  and  we  found  that  P  W  1 
Abid  Husain,  distinctly  stated  that  he 
knew  that  there  was  nobody  surviving 
tier  (Mt.  Maharaji's)  husband's  family 
This  was  elicited  in  the  cross-examina- 
iion  of  the  said  witness  Harpal  Shukla 
•who  is  defendant  1  in  this  case,  went 
into  the  witness-box  and  the  plaintiff 
himself  put  this  question  to  him  and  he 
•stated  that  he  had  beeu  to  Gareri  and 
bad  inquired  from  one  Pandohi,  a  member 
-of  Mt  Maharaji's  family  whether  any 
•body  belonging  to  her  husband's  family 
"was  still  alive,  and  he  received  the  in- 
formation that  there  was  none  It  may 
be  that  this  evidence  may  not  be  strictly 
•admissible  in  evidence,  but  there  csin  be 
•no  doubt  on  the  evidence  of  plaintiff's 
•witness  1  that  there  was  no  person  now 
living  who  might  be  said  to  belong  to  Mt 
Maharaji's  husband's  family.  Indeed  the 
plaintiff-appellant  himself  has  not  been 
able  to  point  to  any  such  person  beyond 
a  mere  assertion  that  such  heirs  might 
still  be  in  existence  We  are,  therefore, 
jof  opinion  that  the  finding  arrived  at  by 
jthe  Courts  below  on  this  point  is  quite 
correct,  and  that  Mt  Maharaji  died 
,  issueless  and  that  at  the  time  of  her  death 
there  was  no  person  living  who  might  be 
;,said  to  belong  to  her  husband's  family. 

We  have  now  to  determine  whether 
under  those  circumstances  the  defen- 
dants, who  are  members  of  the  family  of 
Mt  Maharaji's  father  can  bo  considered 
to  be  her  heirs.  In  support  of  this  posi- 
tion we  may  refer  to  the  folio wiug  three 
Tulings:  Eanakammal  v.  Ananthamathi 


Ammal  (l),  Ganpat  Eama  v  Secretary 
of  State  (2)  and  Moti  Chand  v.  Kahka- 
nand  Singh  (3). 

It  has  been  clearly  held,  in  these  cases, 
that  in  the  case  of  stridhan  property  on 
the  death  of  a  childless  Hindu  female,  the 
property  devolves  first  on  her  husband's 
heirs,  if  there  are  no  other  nearer  heirs; 
and  on  failure  of  those  heirs  it  devolves 
on  the  blood  relations  of  the  deceased 
There  can  be  no  doubt  that  the  defen 
dants-responrlents  being  related  to  Ballu 
Shukla,  the  'father  of  Mt.  Mahara]i,  are 
such  relations  of  the  lady,  and  are,  there- 
fore, her  heirs. 

It  has  also  been  found  by  both  the 
Courts  below  that  defendant-respondent  1 
Harpal,  shared  in  the  cultivation  of  the 
holding  with  the  deceased  Mt  Maharaji 
This  finding  has  not  been  contested 
before  us  Indeed  it  could  not,  as  it  was 
based  upon  the  evidence  on  the  record 
The  result  is  that  the  defendant-respon- 
dents are  the  heirs  of  Mt.  Maharaji 
within  the  meaning  of  S.  4fl,  Oudh  Rent 
Act  and  are,  therefore,  entitled  as  such 
to  retain  occupation  of  tho  holding  for 
five  years  after  her  death.  The  Court 
of  Wards  cannot,  under  those  circum- 
stances, be  considered  to  be  entitled  to 
give  a  lease  of  the  said  land  to  any 
person  during  that  period.  As  tho  lease 
given  by  the  Court  of  Wards  is  inopera- 
tive, the  plaintiff-appellant  is  not  enti- 
tled to  recover  possession  of  the  land 
cultivated  by  Mt  Maharaji  aud  his  suit 
has  been,  therefore,  rightly  dismissed. 

We,  therefore,  dismiss  this  appeal  with 
costs. 


S  N  /R.K. 


Appeal  dismissed. 


(1)  [1914]  37  Mad    293=25  I.  C.  901. 

(2)  A.  I.  R.  1921  Bom.  138^45  Bom.  1106. 

(3)  A.  I.  R.  1926  All.  6G3=48  All.  663. 
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SHRIVASTAVA,    J 

Krishna  Kumari  Devi  —  Plaintiff  — 
Appellant. 

v 

Tribhuwan  Dat — Defendant — Respon- 
dent 

Second  Appeal  No  160  of  1928,  Decided 
on  2nd  October  1928,  from  the  decree  of 
the  Sub-Judge,  Gonda,  D/-  25th  Febru- 
ary 1928. 
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(a)  Oudh    Rent    Act,    S,    8  —  Thekadar'i 
power  to  grant    pattai   expressly    withheld — 
Thekanama  should  be  strictly  construed  like 
power-of-allorney—  Pattas  granted  by  theka- 
dar are  invalid. 

Per  Srivastava,  J. — A  thokenama  contain- 
ing a  distinct  provision  preventing  the  theka- 
dar  from  granting  pattas  to  the  tenants  on  his 
own  authority  should  he  strictly  construed 
like  a  power-of-attomey.  Ho  is  not  an  autho- 
rised agent  and  pattas  granted  by  him  aro  in- 
valid. Cooper  v.  Martin,  (1867)  3  Ch.  47  and 
Lqwrnessoh  v.  Butler,  I  S.  &  L.  13,  Foil. 

1  [P  13  C  2] 

(b)  Oudh  Rent  Act,  S.  37  -Thekadar   can- 
not give  statutory  right  to  his  tenant. 

A  thekadar  is  not  a  landowner  within  the 
meaning  of  the  section  and  a  lease  granted  hy 
him  to  a  tenant  does  not  give  a  statutory  right  . 
to  the  tenant.  (1893)  A.  W.  N.  8  and  A.  I.  R. 
1928  Oudh  240,  Dass>.  from  No.  52  of  Rent  Rul- 
ings published  by  U.  C.  Banerji,  Ref  [P  15  C,l] 

(c)  Oudh,  Rent  Act,  S.    108— Suit  by  land- 
lord to  eject  tenant  of       thekadar    after    the 
expiry  of  theka  is  triable  by  civil  Court. 

A  thekadar  is  a  tenant  of  a -holding  from 
which  he  ejects  the  last  holder  When  it 
comes  into  hit*  possession  it  is  open  to  him 
either  to  cultivate  it  himself  or  to  transfer  its 
cultivation  to  another  person  who  becomes 
his  sub-tenant  As  a  sub- ton  nut  the  transferee 
can  acquire  no  rights,  and  when  the  theka- 
cl.ir's  thoka  expires  his  sub-tenancy  also  ex- 
pires. If,  after  that  he  continues  in  possession 
ho  IB  a  trespasser  and  as  such  he  can  bo  ejected 
by  a  civil  Court  [P  15  C  2J 

A.  P.  Sen — for  Appellant 
Aditya  Prasad — for  Respondent 
Referring  Order  . — This  is  a  second 
appeal,  arising  out  of  a  suit  for  possession 
ot  certain  plots  of  land  in  village 
Rukmangadpur  and  for  Rs  100  on  account 
of  damages  brought  by  tho  plaintitf -appel- 
lant taluqdar  against  the  defendant  on  the 
allegation  that  the  latter  had  wrongfully 
taken  possession  of  the  land  in  suit  in 
July  1926  The  defence  was  that  the 
suit  was  not  cognizable  by  the  civil 
Court  inasmuch  as  the  defendant  held  tho 
land  as  a  tenant  under  a  patta  dated  9th 
December  1925,  executed  in  his  favour  by 
Hanzullah  Khan,  who  held  a  theka  of  the 
village  from  the  plaintiff 

The  trial  Court  held  that  Hanzullah 
Khan  had  no  authority  under  the  terms 
of  tho  thokanama  in  his  favour  to  let  out 
the  land  to  tenants  and,  therefore,  tho 
patta  granted  by  him  to  the  defendant 
was  invalid  Thus  in  its  opinion  the 
defendant  was  a  trespasser  and  the  suit 
was  cognizable  by  tho  civil  Court  Tho 
learned  Subordinate  Judge  of  Gonda  on 
appeal  disagreed  with  the  opinion  of  the 
trial  Court  and  hold  that  as  tho  plaintitt' 
had  failed  to  prove  that  the  defendant 


was  aware  of  the  incompetency  of  the= 
thekadar  to  grant  leases  he  must  be- 
doomed  to  have  acted  in  good  faith  in* 
taking  the  patta  from  him  and  that  under 
tho  circumstances  ho  must  be  considered' 
to  hold  the  land  as  a  tenant. 

The  only  question  which  arises  for 
determination  in  tho  appeal  is  whether 
tho  patta  granted  by  the  thekadar  is  valid 
and  binding  on  the  plaintiff.  If  the  ques- 
tion is  decided  against  the  plaintiff  it  will 
follow  that  the  status  of  the  defendant  L'J 
that  of  a  tenant  and  in  that  case  the  suil 
would  obviously  bo  not  cognizable  by  the 
civil  Court  The  learned  Subordinate 
Judge  has  basted  his  decision  on  the? 
Selected  Decisions  of  the  Board  of  Revenue 
No  9  of  1892  [Lai  v  Raja  Udey  Partal 
Udya  Dutta  Singh  (l)J  and  a  decision  of  a 
single  Judge  of  this  Court  in  Gur  Saran* 
v  Jagannath  (2),  which  approves  tho 
above-mentioned  decision  of  the  Board  of 
Revenue  I  am  not  awaro  of  any  provi- 
sion of  law  imposing  th^  duty  upon  a 
landlord  to  proclaim  to  his  tenantry  the 
restrictions  imposed  by  him  on  the  powers 
of  his  thekadars  Both  these  cases  seem 
to  have  overlooked  the  provisions  of 
S.  8,  Oudh  Rent  Act,  which  show 
that  pattas  granted  to  tenants  must  be 
signed  either  by  the  landlord  or  his  autho- 
rized a^ent.  Cl  10  of  the  thekanama 
distinctly  provides  that  pattas  granted  to 
tenants  without  the  consent  and  signa- 
ture of  tho  landlord  would  be  invalid  I, 
do  not  think  that  it  can  be  possible  to 
treat  the  thekadar  as  an  authorized  agent 
in  tho  face  of  a  distinct  provision  preven- 
ting him  from  granting  pittas  on  his  own 
authority  It  is  admitted  in  this  case 
that  no  sanction  was  obtained  from  the 
plaintiff  nor  did  she  sign  the  patta  relied 
upon  b>  the  defendant  It  is  settled  law 
that  powcrs-of-attorney  and  other  similar 
instruments  should  be  construed  strictly:' 
—  see  Bowstoad  on  Agency,  6th  edition  p. 
73  and  Story's  Commentaries  on  the  Law 
of  Agency,  9th  edition  p  84  I  think  the 
Siime  principle  should  govern  the  construe-1 
tion  of  document  like  the  thekaruma  in! 
thepresontca,se  In  Cooper  v  Maitin\ 
(3)  it  was  held  that 

11  Courts  of  equity  will  never  uphold  an  act 
which  will  defeat  whafc  the  person  creating  the 
power  has  declared^  by  express  or  necessary 
implication,  to  bj  a  material  pint  of  his  inten- 
tion." 


(2)  A.  I.  R.  1028  Oudh  240. 

(3)  [1S67]  3  Ch.  47  —  17  L,  T.  587  =  1C  W.  R. 

231. 
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In  Farwell  on  Powers,  3rd  edition,  at 
p.  382,  referring  to  a  case,  which  I  have 
not  be  on  able  to  find  in  the  library,  the 
learned  author  says. 

"  In  Laiurnessou  v.  Butler  (4)  a  tenant  for 
life  had  pow  >r  to  lease  with  consent;  ;  ho  agroed 
to  gnnt  a  IPAS-S,  without  having  obUinjd  thj 
consent.  Thq  Court  refused  to  aid." 

In  the  present  case  the  plaintiff 's  inten- 
tion seems  to  be  cloir  that  the  thekadar 
should  not  have  the  power  to  grant 
pattas.  The  view  taken  by  the  lower 
Court  defeats  this  intention  of  the  land- 
lord. I  am  doubtful  if  the  view  taken  m 
the  cases  referrel  to  above  is  in  conso- 
nance with  the  sound  principles  of  law. 
I  think  ib  is  desirable  that  there  should 
be  an  authoritative  pronouncement  of  a 
Bench  of  two  Judges  on  the  question  in- 
volved in  the  appeal  I  therefore  certify 
.^the  case  as  a  fib  one  for  being  heard,  by  a 
Bench  of  two  Judges  under  S.  14,  Oudh 
iCourts  Act 

Judgment^ —  The    decision    of    this 
.second    appear  has     been    leforrel    by    a 
Judge  of  this  Court  to  a  Boncli  in  view  of 
the  impjrtdnce  of  the  point  raised  and  in 
view  of  tho  fad  tint  he  considered  that  a 
decision  of  a  single  Judge   of    this   Court 
should  be  examined       Tho  facts  are    sim- 
ple     Hani    Krishna   Devi    is    the  owner 
.of  the    village   of    Rukmangadpur    in    the 
-Gonda  District      She  give  a  tlieka  of  this 
^village    to    a    certain    Hafiz-ullah    Khan 
This    tlieka  was    from    30th    November 
1922  to  3Lst  July  1926.     On  9tli  Decem- 
ber 1925  Hafiz-ullah  Khan  granted  a  lease 
..over  tho  holding    in    suit    to    Tirbhuwan 
Dat      This  lease  was   for  the  cultivation 
of  the  holding.     It   was    a   lease    for  the 
remainder  of    the   agricultural    year   and 
, expire.!  on  31st   July   1926.     Hafiz-ullah 
Khan  continued    in    possession    after    the 
^expiration  of  his   theka      He  was   subse- 
quently ejected  by  Run  Krishna  Devi  in 
July  1927      Tirbhuwan  Dat  continued  to 
hold  cultivating  possession  over  the  hold- 
ing and   refused    to    vacate    it   when    re- 
quired to    do    so    by    Rani  Krishna  Devi. 
She  accordingly  sued   to    eject    him    as    a 
trespasser  on  2nd  July  1927.     Tho  mun 
question  in  dispute  in  this  appeal  is  whe- 
ther Tribhuwan  Dat  is  to  bo    treated  ELS  a 
trespasser  who  can  be  ejected  by  the  civil 
Court  or  whether  ho  is  to  be  treated   as  a 
tenant  who  can    only    be   ejected    by    the 
tevenue    Court.     The     learned     Munsiff 
lound  that  he  was    a   trespasser,   ordered 
nia    ejectment     and     awarded     damages 

(4)   1  Sen.  &  Let.  13. 


against  him  The  learned  Subordinate 
Judge  on  appeal  found  that  he  was  a 
tenant  and  that  the  civil  Court  had  no 
jurisdiction.  He  accordingly  dismissed 
the  suit  The  ^resent  appeal  is  preferred 
The  argument  put  forward  on  behalf  of 
tho  appellant  is  as  follows:  Her  case  is 
that  in  the  thekanama  granted  by  her  to 
Hafiz-ullah  Khan  there  was  a  clause  in 
which  it  was  stated  distinctly  that  no 
leases  issued  by  the  thekadar  would  ba 
valid  or  binding  unless  they  were  ap- 
proved and  countersigned  by  her.  Apart 
from  that  it  is  argued  that  as  soon  as 
Hafiz-ullah  Khan's  theka  came  to  an  end 
any  rights  which  Tirbhuwan  Dat  had 
obtained  from  Hafiz-ullah  Khan  termina- 
ted also,  and  that  after  the  conclusion  of 
Hafiz-ullah  Khan's  theka^Tirbhuwan  Dit 
became  a  fcrespisser  Tho*  learned  counsel 
for  Tirbhuwan  Dat  has  replied  that  t'ho 
lease  granted  by  Hafiz-ullah  Khan  was  a 
good  lease  whatever  m-ay  have  been  stated 
in  tho  thekanama  inasmuch  as  under  the 
provisions  S  IBB,  Contract  Act  (Act  9  of 
1372)  Hafiz-ullah  Khan  had  necessarily 
authority  to  leaso  the  land  which  he  was 
holding  in  theka  How  far  this  argument 
would  be  of  avail  in  view  of  tho  distinct 
assertion  in  the  thekanama  that  he  should 
not  issue  such  leases  without  the  authority 
of  tho  lady  it  is  not  necessary  to  discuss 
as  we  are  not  concerned  with  the  period 
during  which  Tirbhuwan  Dat  cultivated 
the  land  that  was  included  in  the  period 
of  Hafiz-ullah  Khan's  theka 

Tho  learned  counsel,  however,  conti- 
nues further  that  when  that  theka 
came  to  an  end  Thribuwan  Dat  did 
not  ceise  to  be  a  tenant  but  that  ho 
acquired  under  the  provisions  of  3  37, 
Local  Act  22,  18B6  (the  Oudh  Rent 
Act)  the  position  of  a  statutory  tenant 
who  could  not  be  ejected  for  ten  years 
His  case  here  is  mainly  that  civil  Courts 
have  no  jurisdiction  Whether  the  re- 
venue Courts  OKI  eject  such  a  tenant  is 
another  matter  His  case  is  that  in  no 
circumstances  can  a  civil  Court  eject.  In 
support  of  this  view  he  has  referred  us  to 
the  Selected  Decision  of  the  Board  ot 
Revenue  in  tho  case  ot  Lnl  v.  Raja,  Udey 
Partap  Udya  Sinyk  (l)  In  that  appeal 
it  was  decided  by  Mr  J.  R  Reid,  S.  M  , 
and  Mr.  W.  Kye,  J  M  that  under  the  pro- 
visions o[  S  37,  Local  Act,  22f  1886— 
that  section  has  been  since  amended  but 
not  in  such  a  manner  as  to  affect  the 
argument — a  thekadar  was  a  landowner 
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-within  the  meaning  of  that  section  and 
that  a  leiso  granted  by  a  thekadar  to  a 
tenant  gave  a  statutory  right  to  that  ten- 
unt.  The  memhers  of  the  Board  of  Re- 
venue noted  at  the  time  that  their  decision 
\vas  in  direct  conflict  with  a  decision  o[ 
Mr.  Young  ,the  then  Judicial  Commis- 
sioner, of  Oudh  which  is  reported  in 
Maharaja  Jagatji  Singh  v.  Rupal  Murai 
(5)  Mr  Young  took  the  view  th.it  no 
tkukndar  could  hind  his  landlord,  and 
that  lease  executed  by  him  were  only 
effective  during  the  period  of  the  thoka. 
The  view  of  the  Board  of  Revenue  was 
accepted  by  Pullun,  J  ,  in  Gursaran  v 
Jacjannath  (2),  but  this  finding  was  not 
absolutely  essential  to  the  decision  of 
the  appeal  by  Pullan,  J.,  as  in  that  case 
the  landlord  had  accepted  rent  from  a 
person  whom  the  bhokadar  had  put  in 
possession  We  are  unable  to  accept  the 
view  taken  by  the  Board  of  Revenue  We 
have  considered  that  view  with  special 
•cire  out  of  respect  for  the  two  disting- 
uished members  of  the  Bo.irJ  who  were 
parties  to  that  decision  But  wo  cannot 
see  how  it  is  possible  to  hold  tho  view 
that  a  thokadar  can  create  the  right  of 
stiitutory  tenancy  The  decision  appears 
|to  us  to  turn  upon  the  provisions  of 
'enother  section  of  Local  Act  22  of  1886 
The  rights  conferred  upon  tenants  by 
iS  37  cannot  bo  acquired  by  u  person 
holding  land  as  a  thekadar,  mortgagee  or 
Isub-tenant  This  right  is  enumerated 
amongst  other  rights  in  S.  67  and  S.  68 
says  that  a  person  holding  land  as  a 
thekadar,  mortgagee  or  sub-tenant  shall 
not,  while  so  holding  acquire  any  of  the 
rights  enumerated  in  the  last  foregoing 
section  in  any  of  tho  land  comprised  in 
his  theka,  mortgage  or  sub-tenancy. 
What  was  the  position  of  Hafizullah 
Khan  in  respect  of  the  "holding  in  ques- 
tion. He  was  the  thekadar  of  that  hold- 
ing. In  other  words  he  was  a  tenant  of 
that  holding  The  holding  had  come  into 
his  possession  beciuso  he  had  ejected  the 
last  holder.  When  it  cirne  into  his  pos- 
session it  was  open  to  him  either  to  cul- 
tivate himself  or  to  transfer  its  cultiva- 
tion to  another  person  He  transferred 
its  cultivation  to  Tirbhuwan  Dat  and 
TirbhuWiin  Dat  clearly  became  sub-tenant 
of  the  holding.  It  is  true  that  as  tenant- 
in-chief  Hahz-ullah  Khan  was  landlord 
of  the  holding  in  reference  to  Tirbhuwan 


Dat,  who  was  sub-tenant  of  the  holding 
because  Thrbhuwan  Dat  had  to  pay  his 
rent  to  him  as  tenant-in-chief  but  Tirbhu- 
wan Dat  was  a  sub-tenant  and  as  a  sub- 
tenant he  could  acquire  no  rights.  It  is 
clear  that  when  Hifiz-Ullah's  theka  ex- 
pired Tirbhuwan  Dat'a  sub-tenancy  ex- 
pired Tirbhuwan  Dat  then  became  a 
trespasser  and  as  a  trespasser  he  can  be 
ejected  by  a  civil  Court  The  learned 
counsel  for  Tirbhuwan  Dat  has  pointed 
out  that  if  we  decide  that  he  is  not  a 
tenant  we  are  deciding  a  question  which 
would  fall  within  the  purview  of  the  re- 
venue Courts  It  is  impossible  to  avoid 
such  seeming  conflict  in  Oudh,  for  if  the 
revenue  Court  decided  that  he  was  not  a 
trespasser  it  would  be  deciding  a  question 
which  IB  within  the  purview  of  the  civil 
Couits  We  consider  that  it  is  within 
the  purview  of  the  civil  Courts  to.  decide 
that  he  is  a  trespasser  Of  course  if  we' 
had  decided  that  he  was  not  a  trespasser' 
but  a  tenant  we  should  have  dismissed 
the  suit  as  not  within  our  jurisdiction. 
But  in  order  to  decide  whether  he  is  or  is 
not  trespisser  we  are  inevitably  obliged 
to  look  into  the  provisions  of  the  Oudh 
Rent  Act  We,  therefore,  allow  this 
appeal,  set  aside  the  judgment  of  the 
learned  Judge  of  the  lower  appellate  Court 
and  restore  the  decision  of  the  learned 
Munsif  Tirbhuwan  Dat  will  piy  bis 
own  costs  and  those  of  the  appellant  in  all 
Courts 

W  S    R  K  Appeal  allowed 


(5)  NO.  52  of  tho  Rent   Rulings  published  by 
U.  C.  Banerji  in  1915. 
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STUART,  C  J  ,  AND  BAZA,  J. 
Shiv  Ravi  Lai  and  others  -Defendants 
— Appellants 

v. 

Ganga  Shankar  and  others  —  Plaintiffs 
and  Defendants — Respondents 

Second  Appeal  No  349  of  1927,  De- 
cided on  29th  February  1928,  from  decree 
of  Dist  Judge,  Fyzabad,  D/-  27-7-1927 

(a)  Civil  P.  C.,  S.  11— Alluvial  lind  in  pre- 
sent suit  not  the  same  in  previous  nmt  but 
newly  formed  while  old  land  disappeared  — 
There  can  be  no  res  judicata  or  estoppel- 
Evidence  Act,  S.  115. 

A  land  was  added  to  A  village  by  the  river 
changing  its,  course  Some  of  the  zammdars 
claimed  ownership  to  it  on  tho  lusis  of  a  pre- 
vious suit  many  year*  ago  in  winch  they  had 
assorted  their  rights  to  land  which  had  sub- 
sequently ceased  to  exist  and  had  gone  hack 
into  the  river. 


16  Oiidh 


MT.  FAKHBE  JAHAN  BEGAM  v.  MD.  HAMIDULLAH  KHAN 


1929 


Held-  that  there  can  ba  no  question  of  res 
judicata  or  estoppal.  [P  16  C  1] 

(b)  Alluvion  and  Diluvion  —  Every  zamin- 
dar  has  a  right  according  to  his  share. 

Where  a  land  has  been  added  to  a  village  by 
tho  river  changing  its  course,  every  zamm- 
dnr  has  a  right  to  the  alluvial  land  according 
to  his  interest  in  the  village.  [P  1C  C  1] 

Niamatullah  and  Ghulam  Hasan — for 
Appellants. 

Bisheshicar  Natht  Radha  Krishna  and 
Ham  Narain  Lai — for  ^Respondents. 

Judgment — The  matters  in  dispute 
between  the  parties  to  this  appeal  have 
been  discussed  at  great  length  both  in  the 
judgments  of  the  trial  Court  and  the 
lower  appellate  Court;  bub  the  actual 
points  for  decision  by  us  can  be  stated 
very  shortly.  The  river  Ghogra  flows 
between  the  village  of  Raunahi  in  the 
Fyzabad  District  and  villages  of  Gonda 
District  IT;  is  now  accepted  hy  both 
sides  that  in  relation  to  alluvial  accre- 
tions tho  midstream  rule  applies  Thus 
any  land  which  is  added  to  Hannah i  by 
alluvial  accretion  belongs  to  Eaunahi, 
wherever  it  may  coino  from  on  the  Gonda 
side  Here  we  are  concerned  with  land 
which  has  so  been  added  to  Hannah i  and 
the  dispute  is  as  to  whether  that  land 
belongs  to  all  the  zemindars  of  Hannahi 
in  proportion  to  their  shares  or  only  to 
certain  favoured  individuals,  who  in  a 
previous  suit  many  years  a^o  asscitod 
their  rights  The  land  to  which  those 
persons  then  assoitcd  their  rights  has  now 
ceased  to  exist  It  has  gone  back  into 
the  river  but  in  its  place  other  land  hag 
been  since  thrown  up  There  can  be  no 
question  here  of  res  judicata  or  estoppel 
lit  is  perfectly  clear  to  us  that  every 
zemindar  in  Hannah i  has  a  right  to  his 
share  in  this  alluvial  land  according  to 
'his  interest  in  the  village  and  the- plain- 
tiffs-respondents are  entitled  to  their 
share  in  this  manner.  Many  other  points 
have  been  raised  before  us,  but  it  is  un- 
necessary to  discuss  them  as  upon  this 
broad  principle  we  can  decide  the  appeal, 
Para.  4,  Hegn  li  of  1825  does  not  affect 
the  case.  The  appeal,  therefore,  fails  and 
is  dismissed  accordingly  with  costs 

We  now  come  to  the  cross-objection 
The  trial  Court  arrived  at  a  conclusion, 
which  we  cannot  accept,  to  tho  effect  that 
a  certain  number  known  as  598,  which  is 
an  area  of  209  bighas  odd,  was  the  sole 
property  of  the  owners  of  patti  Haunahi. 
\Ve  find  no  reason  to  accept  that  view 
which  is  baaed,  in  our  opinion,  unon  an 


incorrect  conclusion  as  to  the  law.  The 
plaintiffs-respondents  have  filed  a  cross- 
objection  in  this  respect;  but,  in  our 
opinion,  they  cannot  enforce  this,  except 
against  that  portion  of  these  209  bighas 
as  is  in  possession  of  tho  defendants- 
appellants  They  cannot  enforce  this,  in 
our  opinion,  against  their  fellow  rjaspon- 
dents  but  only  against  the  appellants. 
The  matter  is  most  unimportant.  If  they 
succeed  in  full  in  their  objections  they 
would  obtain  11  bighas  more  of  absolutely 
worthless  land,  but  as  it  is  we  award 
them  all  to  which  they  are  entitled,  that 
is  2  bighas  of  absolutely  worthless  land 
as  ugain&t  the  defendants-appellants.  Tho 
costs  of  the  cross-objection  will  he  borne 
by  the  parties 

W  S./R  K.  Appeal  dismissed. 
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GOKARAN  NATH  MISRA  AND 
SRIVASTAVA,  JJ 

Nt.  Fakhie  Jahan  Begam — Plaintiff — - 
Appellant. 

v. 

Mohamed  Hamidullah  Khan — Defen- 
dant— He&pondent. 

Second  Appeal  No  170  of  1928,  Decided 
on  8th  October  1928,  from  decree  of  1st 
Sub-Judge,  Khen,  D/-  15fcli  March  1928. 

(B)  Mahomcdan  Law — Divorce — Parties  be- 
longing to  different  sects — Law  of  defendant 
is  to  be  applied. 

In  a  suit  by  a  Shia  against  his  or  her  Sunni 
spoiibo  for  dissolution  of  marnuge,  the  question 
ab  issue  should  be  determined  by  refeience  to 
the  law  of  the  sect  to  which  the  defendant  he- 
longs.  [1*  18  C  2] 

(b)  Mahomedan  Law — Divorce — Accusation, 
of  laan  by  husband — No  material    difference 
between    Shia    and    Sunni   sects — Retraction, 
can  nullify  the  effect  on  marriage  tie. 

There  is  no  material  difference  between  tho 
Shia  law  and  the  Sunni  law  on  tho  question, 
of  retraction  of  accusation  of  adultery  by  tho 
husband  in  respect  of  its  effect  on  tho  dissolu- 
tion of  the  marriage  tie.  Such  a  retraction  cart 
nullify  the  effect  of  imputation  of  adultery  and 
the  marriage  cannot  bo  di&solvcd.  [P  19  C  1] 

(c)  Mahomedan    Law — Divorce  —  Original 
Islamic  law  should  be  followed    in    spirit  in 
the  present  circumstances 

ID  the  changed  circumstances  of  the  present 
day  it  cannot  bo  possible  to  fallow  Lhc  letter  of 
the  original  Islamic  law.  But  tho  spirit  of  the 
law  should  be  kept  in  view  and  the  principles 
underlying  it  should  bo  adhered  to  as  far  aa 
possible  .  41  All.  1278,  Foil.  [P  19  C  2,  P  20  G  1] 

(d)  Mahomedan    Law — Marriage — Accusa- 
tion of  laan  by  husband— Dissolution  applied 
for   by    wife — Husband    availing    himself  of 
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locui  poenilenliae   before    diuolution 
riage  cannot  be  dissolved. 

Where  a  wifo  appaals  to  a  Court  of  law  for 
dissolution  of  marriage,  on  the  ground  that  she 
has  D3en  falsely  accused  of  adultery,  by  the 
husband  the  husband  is  allowed  a  locus  pomi- 
tentiro  before  tho  marriage  is  dissolved.  If  he 
avails  himself  of  this  locus  poe  nit  entire  ho 
may  be  liable  for  punishment  for  the  slander 
or  defamation  but  the  marriage  cannot  be  dis- 
solved :  A.  I.  R.  l'J27  All.  5G,  Full.  [P  20  C  1] 

(e)  Mahomedan  Law — Marriage — Wife  ming 
husband  for  dissolution  of  marriage  on  accu- 
sation of  laan — Husband  admitting  but  ex- 
pressing regret — Retraction  is  valid. 

A  wife  sued  her  husband  for  dissolution  of 
marriage  on  the  ground  of  accusation  of  adul- 
tery. The  husband  from  the  first  moment 
admitted  the  accusation  madu  by  him  and 
although  he  tried  to  explain  the  circumstances 
under  which  he  made  it,  he  mado  no  attempts 
to  substantiate  it  and  on  the  contrary  expressed 
regret  for  it. 

Held  .  that  tho  retraction  was  valid  .  A.I.R. 
1927  All.  56,  Diit.  [P  20  G  2  ,  P  21  C  1] 

•  (f)  Mahomedan  Law — Divorce — True  accu- 
sation of  laan  against  wife  is  no  ground  for 
divorce. 

One  of  the  conditions  laid  down  under  the 
Mohamedan  law  in  respect  of  laan  entitling 
wife  to  a  divorce  is  that  she  should  be  innocent. 
If,  therefore,  the  accusation  is  true,  the  wife 
cannot  maintain  a  claim  for  divorco  on  that 
ground  :  A.  I.  R.  1928  Bom.  285.  Rel.  on. 

[P  21  C  1] 

Naimullah — for  Appellant. 
M.  Wasim — for  Respondent. 

Judgment. — This  appeal  arises  out  of 
a  suit  by  a  wife  belonging  to  the  Shia 
sect  against  her  husband,  who  belongs  to 
the  Sunni  faith,  for  dissolution  of  mar- 
riage on  the  ground  that  the  husband  had 
accused  her  of  committing  adultery  and  of 
her  leading  an  unchaste  life.  The  parties 
belong  to  respectable  families  but  un- 
fortunately their  married  life  has  been  an 
unhappy  one.  They  have  been  living  sepa- 
rate for  a  long  time  In  1912  the  defen- 
dant husband  instituted  a  suit  for  resti- 
tution of  conjugal  rights  The  wife  in  her 
defence  pleaded  that  she  had  been  divorced 
and  that  tho  husband  had  been  treating 
her  very  cruelly.  The  plea  of  divorce  was 
rejected  but  legal  cruelty  was  proved  and 
the  suit  for  restitution  was  dismissed  on 
that  ground.  Some  years  later  in  1920 
the  plaintiff  brought  a  suit  for  a  decla- 
ration that  she  had  been  divorced  and  in 
the  alternative  for  cancellation  of  the 
marriage  on  the  ground  of  legal  cruelty 
It  was  hold  that  the  plea  of  divorce  was 
barred  by  res  judicata  by  reason  of  the 
decision  in  the  previous  suit  and  that  the 
claim  for  cancellation  of  marriage  on  the 
1929  0/3  &  4 


ground  of  legal  cruelty  was  time  barred 
On  10th  October  1925  the  husband  filed  a 
complaint  in  the  criminal  Court  under 
S  498,  Penal  Code,  against  one  Abdul 
Wahid  on  tho  allegation  that  the  accused 
had  been  detaining  his  wife  with  criminal 
intent  Abdul  Wahid  was  convicted  by 
the  trying  Magistrate  The  conviction 
was  upheld  by  the  Sessions  Judge  but  was 
set  aside  by  this  Court  on  the  ground  that 
the  case  did  not  fall  within  S  498  of  the 
Code  The  plaintiff  based  her  claim  for 
dissolution  of  marriage  in  the  present  case 
on  the  imputations  which  had  been  made 
by  the  defendant  in  the  above-mentioned 
complaint  in  the  criminal  Court  In  the 
beginning  a  plea  of  legal  cruelty  was  also 
raised  but  it  was  abandoned  in  the  trial 
Court  and,  therefore,  we  are  no  longer  con- 
cerned with  it 

As  regards  the  ground  about  the  hus- 
band having  accused  her  of  adultery  and 
infidelity,  we  have  to  note  that  the  plain- 
tiff in  her  plaint  does  not  say  one  word 
either  admitting  the  accusations  made 
against  her  or  alleging  that  they  were 
false  The  defendant  in  his  written  state- 
ment pleaded  that  he  had  made  the  accu- 
sation in  good  faith  and  said  that  he  with- 
drew his  previous  statements  uncondition- 
ally. As  much  of  the  arguments  in  this 
appeal  have  been  based  upon  the  attitude 
taken  up  by  the  defendant  in  his  defence 
it  would  be  useful  to  reproduce  the  rele- 
vant portions  of  the  written  statement 
below  : 

"  Para  16.  The  defendant  filed  a  complaint 
against  Abdul  Wahid  Khan,  mentioned  in 
p.ira.  10  of  the  plaint,  in  good  faith  on  the  basis 
of  certain  facts  within  his  personal  knowledge 
and  of  some  facts  which  he  learnt  on  reliable 
information  and  the  defendant  brought  no  ac- 
cusation against  the  plaintiff  knowing  it  to  ba 
wrong,  groundless  and  falsa.  " 

"  Para  IS.  If  it  be  proved  that  the  defendant 
had  brought  any  false  charge  against  the  plain- 
tiff in  tho  complaint,  mentioned  in  para.  10  of 
the  plaintiff,  or  on  any  other  occasion,  the  de- 
fendant withdraws  such  charges  and  expresses 
his  regret  for  the  same.  " 

"  Para  19.  This  suit  has  not  been  brought 
by  tho  plaintiff  in  good  faith.  The  plaintiff 
has  baen  making  effoit  to  got  the  marriage  dis- 
solved in  any  way  but  she  remained  unsuccess- 
ful up  to  this  time.  Now  the  plaintiff  tries  to 
do  the  same  in  another  way  BO  that  tho  mar- 
riago  be  cancelled  and  tho  plaintiff  may  have 
every  freedom  but  the  defendant  wishes  to 
maintain  tho  relationship  of  husband  and  wife 
botwoen  tho  parties  and  if  it  bo  hold  that  the 
plaintiff  is  entitled  to  sue  for  cancellation  of 
mar rin go  oven  if  tho  charge  brought  against 
her  be  true,  the  defendant  withdraws  those 
charges  unconditionally.  " 
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On  the  date  on  which  the  issues  were 
framed  the  defendant's  counsel  made  the 
following  statement  in  explanation  of  the 
pleas  contained  in  tho  written  statement; 

"The  defendant  never  made  any  false  impu- 
tation. The  defendant  only  filed  a  complaint 
against  Abdul  Wahid  Khan  to  tho  effect  that 
the  plaintiff  was  being  detained  by  him  foe 
adultery.  This  imputation  was  not  false  and 
does  not  give  rise  to  any  cruiso  of  action.  If 
true  imputation  CHII  give  rise  to  the  cause  of 
action,  the  defendant  \vithdraws  it.  Even  if  the 
imputation  was  ftilic  the  defendant  withdraws 
it  unconditionally  " 

Neither  of  the  parties  produced  any 
oral  evidence  The  arguments  were  heard 
by  the  learned  Munsif  on  5ta  and  6th 
December  1927  It  appears  that  in  the 
course  of  the  arguments  it  was  argued  on 
behalf  of  tho  plaintiff  that  the  imputations 
wore  false  and  tho  defendant  thereupon 
made  two  applications  to  the  trial  Court 
one  on  5th  December  and  tho  other  on  the 
following  day  In  the  application  made 
on  5th  December  it  was  stated  that 

"  the  defendant  unconditionally  withdrew 
all  his  words  and  statements  made  111  Liny  ap- 
plication or  in  any  Court  on  any  occasion  from 
which  it  might  be  inferred  that  the  defendant 
made  any  imputation  .ibout  the  plaintiff  having 
committed  adultery  with  Abdul  Wahid  or  with 
^ny  other  person  and  expressed  his  rugrot  and 
prayed  that  the  plaintiff's  suit  might  be  dis- 
missed. " 

Again  in  his  application  made  on  6th 
December  he  stated  that 

"he  had  filed  the  complaint  in  good  fnith  be- 
lieving the  facts  mentioned  therein  to  be  true, 
the  defendant  himself  not  being  an  eye-witness 
of  the  ocurrence  .  that  since  however  it  was 
•argued  for  tho  plaintiff  that  the  imputation  wa.s 
false  the  defendant  now  unconditionally  with- 
drew tho  said  imputation  with  these  words  that 
it  was  false  and  the  defendant  was  sorry  for  it." 

The  learned  Munsif  in  a  careful  and 
well-considered  judgment  decided  that  a 
true  imputation  of  unchastity  cannot 
annul  the  marriage  and  the  plaintiff  hav- 
ing made  no  attempt  to  show  that  the 
imputation  against  her  wis  false  and  in 
any  case  tho  imputation  having  been  with- 
drawn, the  plaintiff  could  not  get  a  decree 
for  dissolution  of  marriage  On  appeal 
the  learned  Subordinate  Judge  has  held 
that  the  defendant  having  in  his  appli- 
cation dated  6th  December  1927  admitted 
the  imputation  to  be  false  it  was  not 
necessary  for  the  plaintiff  to  give  any  evi- 
dence to  prove  it  to  be  so  but  agreed  with 
the  trial  Court  that  there  had  been  a  valid 
retraction  and,  therefore,  the  suit  had  been 
rightly  thrown  out. 

The  plaintiff  comes  here  in  second  ap- 
peal Two  contentions  have  been  urged 


by  her  learned  counsel  in  support  of  the 
appeal.  The  first  is  that  the  Shia  law 
should  govern  decision  of  the  dispute  and 
that  according  to  that  law  the  retraction 
by  the  husband  cannot  under  any  circum- 
stances nullify  the  effect  of  the  imputation 
of  adultery  on  the  dissolution  of  the  mar- 
riage tie  The  second  contention  is  that 
there  has  been  no  valid  retraction  in  the 
present  case. 

In  support  of  the  first  contention  he  has 
referred  to  Mulla's  Principles  of  Maho- 
medan  Law,  8th  edition,  p  12,  where  the 
learned  author  says  that  a  Sunni  woman 
contracting  marriage  with  a  Shia,  does 
not  thereby  become  subject  to  the 
Shia  law  and  that  the  same  proposition 
would  hold  good  of  a  Shia  woman  marry- 
ing a  Sunni  We  accept  this  proposition 
as  pertectly  correct  but  it  is  of  no  help  in 
determining  the  rule  of  law  which  should 
govern  decision  of  a  dispute  between  the 
parties  one  of  whom  is  a  Shia  and  the 
other  a  Sunni  It  is  not  necessary  for  us 
to  arrive  at  a  definite  decision  on  this 
point  because,  as  we  will  show  presently 
there  is  no  material  difference  between 
the  Shia  and  the  Sunni  law  on  tho  ques- 
tion of  retraction  as  it  arose  in  the  pre- 
sent CASO  However,  we  are  inclined  to 
think  that  in  a  case  like  the  present  the 
question  at  issue  should  be  determine  1  by 
reference  to  the  law  of  the  sect  to  which 
the  defendant  belongs 

Then,  as  regards  the  alleged  difference 
between  the  Shia  and  the  Sunni  law  the 
learned  counsel  for  the  appellant  has  re- 
ferred us  to  Baillie'a  Digest  of  Imamia 
Law,  p  157  The  passage  referred  to 
is^as  follows  : 

"If  he  should  give  himself  tho  lie,  or  retract 
in  the  midst  of  the  lian  or  refuse  to  take  it, 
the  liability  to  hudd  is  established  aga,in*.t 
him,  but  none  of  the  other  consequences  are 
established  .  .  If  he  should  giva  himself  tho 
ho,  or  retract  after  tho  linn  the  child's  pater- 
nity is  restored,  and  with  it  his  right  of  in- 
heritance but  neither  tho  father,  nor  any  ono 
related  through  him  can  inherit  to  the  child, 
while  tho  mother,  and  those  related  through 
her,  retain  their  right  of  inheritance  to  him. 
Her  wifehood,  however,  does  not  return,  nor  1,4 
there  any  abatement  of  the  prohibition." 

As  against  this  he  has  referred  to  Ha- 
milton's Hedaya  by  Grady,  Book  4,  Chap. 
10,  p  125.  The  passage  referred  to  is  as 
follows  : 

"If,  after  imprecation,  the  husband  should 
acknowledge  that  his  accusation  was  false,  by 
aaying,  'I  falsely  laid  adultery  to  her  charge,' 
he  becomes  privileged  with  respect  to  her,  that 
is  to  say,  it  is  lawful  for  him  to  marry  her  as 
well  as  any  other  person.  This  is  according  to 
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ween    them;     but;     nob   until     the   Kazea   pro- 
nounces a  decree  bo  bhab  effect" 

Iii  an  earlier  passage  in  the  same  chap- 
ter it  is  laid  down  that 

"It  is  also  a  condition  of  imprecation  thab 
bhe  wife  require  bar  husband  bo  produce  the 
ground  of  his  accusubion  ....  and  if  he  de- 
cline it,  bhe  Magisbrabe  must  imprison  him 
until  he  either  make  <iu  imprecation,  or  ac- 
knowledge bho  falsity  of  his  chargo  by  saying 
"1  fals3ly  attributed  adnlbery  to  her"  as  bins 
is  a  right;  due  from  him  to  his  wife." 
It  is  stated  further  on 

"If  a  husband  after  imprecation,  contradict 
himself  by  acknowledging  that  he  had  accused 
his  wife  falsjly,  lib  bh3  Magisbrabe  punish  him 
b3C,iusa  Ii3  then  acknowledges  himaolf  liable 
bo  punishment." 

The  Bight  Hon'ble  Mr.  Ameer  Ah  in 
his  work  on  Mahouiedan  Law,  4th  edition 
at  p  595  rem  irked  as  follows. 

"\Vh3ii  holih  the  paiui'jq  havo  taken  the  oabh 
in  the.  prusciibcd  form  and  tho  charg,*  has  been 
conclusively  established,  trn  Ka/i  must  draw 
up  an  order  of  separation,  bjt'wo^n  tha  parties, 
and  in  .iccordaticu  with  such  djcree,  the  hus- 
band must  divori-  •  his  wife.  If  hi*  rcfuss  bo  do 
so,  bhe  Judgo  himself  11  to  pronouncj  a  divorcb 
hitwjeu  thc'ii.  Tho  marriage,  however,  con- 
tinue 111  existence  with  all  its  concomitant 
rights  until  bha  Judgj  has  made  bhe  order. 
All  tin  schools  aro  agieid  in  bhe  opinion  that 
proceeding  by  imprecation  can  b*  validly  eff- 
octid  only  bjforo  bin  K,i/i  or  Hnkim,  and  that 
until  hu  has  made  his  order  dissolving  tho 
inirnag2lflt  continues  intact. 

Khan  nihadur  Mihomacl  Yusoof  Khan 
in  his  MohdiTiie-lan  Law  (Tagore  Law  Lec- 
tures, 1891-92),  Vol  3,  p  352,  explains 
the  reiso'i  of  the  rule  as  follows: 

"The  husband  having  accused  bhe  wife  of  a 
/ma,  In  would  have  b-33ii  liable  to  bhe  punibh- 
mont  of  kuiuf  or  slandor  bub  /or  this  proce- 
dure, and,  bherefore,  the  punishmenb  for 
sLiudor  is  oxistmguishcd  and  lian  bakes  its 
place— and  so  far  as  the  woman  is  concerned, 
her  evidence  or  bestimony  standing  in  bhe 
pln,c.i  of  Hudd-i-zina,  bhab  is,  bhe  punishrnonb 
for  zin.i  hiving  oxbinguished,  linn  bakes  bho 
plricj  of  tho  punishment  for  zmn  so  far  as 
the  woman  is  concerned,  bscausa  bo  invoke 
God,  whan  giving  evidence,  is  more  desbrucbive 
in  its  effect  than  punishmenb  " 

It  is  obvious  th.it  in  the  changed  cir- 
cumstances of  the  presont  day  it  cannot' 
he  possible  to  follow  the  letter  of  the 
origin.il  Islamic  law  We  are  in  entire 
agreement  with  the  observations  of  Sir 
Framida  Charan  Binerji,  J  ,  in  the  case 
of  Zafar  Huwin  v  Ummatur- Rahman 
(1),  that 

11  bha  Mahom?dnn  Law  of  evidence  bomg  no 
longer  in  fore:)  and  bhe  ordinary  Courts 
having  bak'Mi  tho  plac"  of  Ka^is,  theso  Courts 
arc  tlii  au'jhoritios  which  would  make  a  decron 
for  divorce  on  being  s.itisfiod  accbrdirg  to  thn 


JIanifa  and  Muhmamad.  Abu  Yusuf  says  bhab 
•sho  is  for  ever  prohibibed  bo  him,  and  that  he 
•c  tin  not  marry  her,  bha  prophet  having  said, 
•"bhosa  who  make  imprecabion  can  never  come 
togebher,  which  shows  bhe  ssparation  establi- 
shed between  them  to  bj  perpetual;  wherefore 
his  marriage  with  her  is  illegal." 

On  the  authority  of  the  extracts  quoted 
above  it  has  been  argued  bby  the  learned 
counsel  for  the  plaintiff  that  according 
to  the  Shia  law  the  status  of  a  wife  does 
loot  return  even  after  retraction  nor  is 
there  any  abatement  of  the  prohibition 
against  any  remarriage  between  the 
parties  thereafter,  whereas  according  to 
the  Sunni  Liw,  at  lenst  according  to 
Abu  Han  if  a  and  Muhammad,  they  can 
remarry  after  trie  retraction  Apart  from 
the  ditierence  between  Abu  Han  if  a  arid 
Muhammid  on  tho  one  hand  and  Abu 
Yusuf  on  the  other  the  alleged  difference 
between  tho  Shui  and  the  Sunni  law  is  ot 
no  consequence  in  Lho  present  case,  firstly 
because  tho  retraction  referred  to  in  the 
authorities  q  in  ted  is  retraction  after 
him  iv ul  se^jndly  because  the  differo'ice, 
if  any,  is  as  regards  remirnage  with 
which  wo  are  not  concerned  in  this  case 
We  musb  accordingly  hold  that  the  plain- 
tiff has  failed  to  cite  any  authority  in 
support  of  the  proposition  that  under  the 
Shia  law  a  retraction  by  the  husband 
cannot  under  any  circumstances  nullify 
the  effect  of  the  imputation  of  adultery 
on  the  dissolution  of  the  marriage  tic 
We  therefore  overrule  tho  contention 

The  second  contention  as  regards  the 
validity  of  tho  retraction  makes  it  neces- 
sary for  us  to  make  a  reference  to  the 
law  and  procedure  relating  to  lian  as  laid 
down  in  tho  authoritative  works  on 
Muhammadan  law.  In  Hamilton's  Herlaya 
by  CJrady,  Bjok  4,  Chap  10,  p  124,  the 
form  of  imprecition  and  the  m  inner  of 
making  it  is  stated  in  the  following  terms 

"The  maniipr  of  imprecation  is  as  follows— 
The  Kizuu  flrsb  applies  to  tho  husband,  who  is 
to  giva  evid^ics  four  separate  bmus,  by  saying, 
'I  call  bo  witness  bo  bha  bruth  of  mv  basbimony 
concerning  bho  adulbory  wiih  which  I  charga 
this  woirun:1  and  again,  a  fifth  time,  'm.iy 
the  curse  of  God  fall  upon  mi  if  I  have  spokau 
falsely  containing  bho  adultery  with  which  I 
charge  bins  wom.in,1 — afbor  which  bho  Kazo  > 
requires  bho  woman  bo  give  evidence,  four 
flepirabo  bini3s  by  saying  "I  call  God  to  wit- 
ness bhnb  my  husband's  words  aro  altogether 
false,  roapicbing  the  adultery  with  which  he 
uhargQH  mo";  and  again,  a  fifth  timo  "may  tho 
wrath  of  God  alight  upon  im  if  my  husband  is 
just  in  bringing  a  chargo  of  adultery  against 

mo" And  on  both  making    imprecation 

in  bhis  m&unor,  a  separation    bakos   place    beb- 


(1)  [1010]  41    All.    278  =  491.    C  256  =  17 
A.  L.  J.  78. 
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ordinary  rules  of  evidence  ;  it  IB    unnecessary 
to  comply  \\ith  the  formalities  of  la  an  " 

But  we  venture  to  add  that  the  spirib 
of  the  law  should  be  kept  in  view  and 
the  principles  underlying  it  should  be 
adhered  to  as  far  as  possible 

Tho    principles     which     can    sj-fely    he 
deduced  from  the  above  rules  are,  firstly, 
that    mere  accusation    by    the    husband 
cannot  affect  the  relationship  of    husband 
and  wife  between    tho  parties.     Dissolu- 
tion  of    marriage    takes    place   only   by 
means  of  a   decree  for  divorce    passed   by 
the  Kazi  for   whom  we    should   now  sub- 
stitute our    law  Courts      Secondly,  when 
such    accusation    is  made    and  the    wife 
moves  the    Kazi  in  the   matter    the  hus- 
band can    either  retract    the    accusation 
or    substantiate  it    by    taking    oath  and 
making     the    imprecation     invoking    the 
curse  of  God  upon  him    if  his    accusation 
is  false      If  the  husband  retracts    at  this 
stage    ho    is    liable    to  punishment    for 
slander      If,  on   the  other    hand,  he  per- 
sists in    the    accusation    and   makes  the 
necessary  oath    and  imprecation    the  said 
oath    and    imprecation    save    him    from 
punishment  for    slander.     After    this  the 
wife    can    either    admit    the   charge    in 
which  case  she  would  be  liable  t  for  puni- 
shment for  adultery  or  she  can  repudiate 
it  by  taking  oath  and  imprecation  invok- 
ing the  wrath    of  God  against   her    if  her 
denial  is    false     In  this  case    her  taking 
the  oath    and    making    the   imprecation 
saves  her  from    punishment    for  adutery. 
It  is  only    after  going  through    this  pro- 
cedure   that    the    Kazi  can    pronounce  a 
decree    for  divorce      No  doubt    the  truth 
or  falsity    of  the   charge  has   to  be  deter- 
mined at    the  present   day    according   to 
the  rules  of    evidence  and    procedure    go- 
verning British    Courts  of  law    yet    it  is 
clear  that  when  wife  appeals  to  the  Court 
o   law    for   dissolution    of  marriage  the 
husband    is  allowed    a  locus    pocnitentisB 
before  the  marriage  is    dissolved      If   he 
avails  himself    of  this  locus   poEni  tent  lie 
he  may  be   liable  for  punishment    for  the 
slander  or    defamation  but  the    marriage 
cannot    be  dissolved      We  are    supported 
in  this  view    by    the  following   observa- 
tions of    Sulaiman,  J  ,  in    Rahima    Bibi 
v  Fazil(2). 

"  The  real  basis  of  tho  procedure  of  the 
Mi  homed *n  law  seems  to  DR  kho,t  whoa  the 
wife  appeals  to  fcha  Kazi  and  asks  for  the  dis- 
solution of  the  marriage  on  the  ground  that 
she  has  been  falsely  accused  by  her  husband 
rf ad ultery.  it  in  ongn  to  tho  husband  fc o 
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admit  that  he  had  made  a  false  accusation 
and  thoroby  rendpr  himsalf  cnmmally  liable,, 
or  to  substantiate!  the  accusation." 

Now  it  remains  for  us  to  see  whether 
the  retrdction  made  Lin  the  present  case  is- 
or  is  not  valid  and  sufficient.  In  agree- 
ment with  both  tho  Courts  below  we  are 
of  opinion  that  it  is  valid  In  para.  lf> 
of  his  written  statement  the  defendant 
simply  alleged  that  he  acted  in  good  faith 
in  making  his  complaint  against  Abdul 
Wahid  Khan  which  as  would  appear 
from  the  statement  made  by  his  pleader 
in  the  course  of  oral  pleadings  was  only 
to  the  effect  that  the  plaintitt  was  being 
detained  by  Abdul  Wahid  Khan  for 
adultery  and  not  that  any  adultery  had 
actually  been  committed  He  justifies- 
his  making  of  the  charge  but  not  the 
charge  itself  The  written  statement 
was  unfortunately  somewhat  argumenta- 
tive but  this  much  is  quite  clear  that  the 
defendant  did  not  undertake  to  prove  that 
the  accusation  was  true  or  that  the 
plaintiff  had  as  a  matter  of  fact  com- 
mitted adultery  We  think  that  tho 
subsequent  applications  made  by  the 
defendant  on  5th  and  6th  December 
1927  were  quite  unnecessary  However, 
they  confirm  tho  view  which  we  take 
about  the  defendant  making  a  retractioo 
and  not  trying  to  substantiate  the  charge. 

The  learned  counsel  for  the  appellant 
in  support  of  his  contention  about  the 
retraction  being  invalid  has  relied  oo 
Rahima  Bibi  v  Fazil  (2).  That  case 
is  quite  distinguishable.  In  that  case 
the  defendant  denied  his  making  any 
defamatory  statement  and  wished  to 
make  a  retraction  after  evidence  on  both 
sides  had  been  recorded.  The  Court  held 
that  the  essential  element  of  a  retraction 
is  the  withdrawal  of  a  statement  previ- 
ously made  and  as  the  defendant  denied 
making  a  defamatory  statement  he  could 
not  make  any  retraction.  It  was  further 
held  that  as  the  defendant  sought  to 
make  a  retraction  at  a  very  late  stage 
and  in  the  light  of  his  conduct  during 
the  trial  of  the  case  there  was  no  proper 
retraction  In  the  present  case  the  de- 
fandant  from  the  first  moment  admitted 
the  accusation  made  by  him  and  although 
he  frned  to  explain  the  circumstances 
under  which  he  made  it  he  made  no  at- 
tempt to  substantiate  it  and  on  the  con- 
trary expressed  regret  for  it. 

Lastly,  there  remains  the  fact  that  the 
defendant  raised  a  plea  to  the  effect  that 
a  true  accusation  does  not  give  rise  tc 
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any  cause  of  action,  though  he  coupled 
it  with  the  statement  that  if  a  true  im- 
putation can  give  rise  to  a  cause  of  action 
the  defendant  withdrew  it  We  are  of 
opinion  that  this  was  merely  a  legal  plea 
which  is  also  well-founded.  One  of  the 
conditions  laid  down  under  the  Mahomo- 
dan  Law  in  respect  of  laan  entitling  wife 
to  a  divorce  is  that  she  should  be  in- 
nocent. It  follows  from  this  condition 
that  if  the  accusation  is  true  the  wife 
Aannot  maintain  a,  claim  for  divorce  on 
that  ground.  This  view  is  supported  by 
the  decision  of  the  Bombay  High  Court 
in  Khatijabi  v  Umarsaheb  Anserasaheb 
{3)  This  legal  plea,  therefore,  can  at 
best  amount  only  to  this  that  the  plain- 
tiff in  order  to  cluim  a  divorce  must 
prove  that  the  accusation  made  against 
her  was  f,ilse  But  in  the  light  of  the 
entire  pleadings  it  cannot  mean  that  the 
defendant  undertook  to  prove  that  the 
accusation  was  fcriio  Under  these  cir- 
cumstances we  cannot  regard  the  fact  of 
the  defendant  raising  this  plea  as  detract- 
(mg  from  the  validity  of  his  retraction. 
|  For  the  above  reasons  we  hold  that  the 
retraction  was  valid  and  proper  and  the 
claim  of  the  plaintiff  for  dissolution  of 
marriage  had  been  nyhtly  dismissed 
The  appeal  fails  and  is  dismissed  with 
costs. 

w  s  /u  K  Appeal  dismissed. 

(3)  A.  I.  K    l'J'28  Bom.  285=52  "Bom  "21)57" 
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SRIVASTAVA,  J 

Mt  Mushrafi  Begam — Judgment-debtor 
— Appellant 

v 

Mohammad  Mustajabullah  Khan  — 
Decree-holder — Respondent 

Execution  of  Decree  Appeal  No  15  of 
1928,  Decided  on  14th  September  192fi, 
from  order  o[  Sub- Judge,  Khcri,  D/- 
21st  April  1928 

Civil  P.  C.,  S,  47— Decree  against  husband 
— Wife  impleaded  aa  representative  on  his 
•death — Property  in  her  hands  attached  — 
Objection  by  her  that  the  property  did  not 
form  assets  of  her  husband  is  one  covered 
by  S.  47  and  not  by  O  21,  R.  58— Summary 
rejection  is  illegal— Civil  P.  C  ,  O.  21,  R.  58. 

A  dccioo  was  passed  against  ft  judgment 
debtor,  on  whose  doath,  the  wifo  was  im- 
plQQidod  as  his  legal  representative.  On  certain 
property  being  attached,  the  wife  filed  an  ob- 
jection to  the  effect  tint  the  property  in  ques- 
tion did  not  form  pcirt;  of  the  assets  of  the 


deceased  judgment-debtor,  and  hence  it  was 
not  liable  to  attachment.  The  lower  Court 
rejected  the  objection  summarily. 

Held  .  that  the  objection  was  one  covered 
by  S.  47,  and  not  by  0.  21,  R  58,  as  the  ob- 
jector was  a  party  to  the  execution  proceedings 
as  the  legal  representative  of  the  deceased 
judgment-debtor  The  lower  Court  was  wrong 
in  throwing  out  the  objection  without  con- 
sidering it  on  merits.  [P  21  C  2] 

All  Mohammad — for  Appellant 

Khaliquzzaman — for  Respondent . 

Judgment  — This  is  an  execution  of 
decree  appeal  by  the  judgment-debtor. 
Certain  property  was  attached  from  the 
hands  of  the  judgment-debtor  on  4th 
October  1927  On  21st  April  1928 
the  judgment-debtor  filed  an  objection 
to  the  effect  that  the  property  in  ques- 
tion was  not  liable  to  attachment  in  exe- 
cution of  the  decree  on  the  ground  that 
the  decree  was  against  her  husband  on 
whose  death  she  was  impleaded  as  his 
legal  repicsentative  and  the  property  in 
question  did  not  form  part  of  the  assets 
of  the  deceased  judgment-debtor  The 
application  purports  to  have  been  made 
under  S  '17  and  0  21,  R.  58,  Civil  P  C. 
The  loirued  Subordinate  Judge  rejected 
the  objections  summarily  without  any 
inquiry  on  the  very  date  on  which  they 
were  filod  on  the  ground  that  they  had 
been  filed  "  with  tho  evident  intention  to 
delay  the  sale." 

There  could  be  justification  for  the 
lower  Court  to  adopt  this  course  if  the 
objection  was  one  under  0  21,  R  58 
and  if  the  Court  considered  that  the 
objection  had  been  designedly  or  unnecs- 
Siirily  delayed  But  it  is  clear  that  the 
objection  in  the  picsent  cise  wj,s  one 
covered  by  S  47,  Civil  P  C  as  the 
objector  was  a  party  to  the  execution 
proceedings  as  the  legal  representative 
of  tho  deceased  judgment-debtor  This 
being  the  position,  the  lower  Court  was 
not  justified  in  throwing  out  the  objec- 
tion without  considering  it  on  the  merits. 
The  order  of  the  lower  Court  is  clearly 
wrong  I  set  it  aside  and  remand  the 
case  under  O  41,  R  23,  Civil  P  C  with 
directions  to  re-admit  the  caso  under  its 
original  number  and  to  dispose  of  it 
according  to  law  The  appellant  will 
get  her  costs  for  the  appeal  from  the 
respondent.  Tho  other  costs  will  abide 
the  event 

\v  s  /n  K  Case  jemanded. 
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GOKARAN  NATH  MISBA  AND  RAZ\,  JJ 
Jiyaoo  Singh — Defendant — Appellant, 
v. 

Jaycshar  Singh —  Plaintiff  —  Respon- 
dent 

Second  Appeal  No  29  of  1928,  Decided 
on  29th  September  1928,  from  decree  of 
Addl.  Sub-Judge,  SulUnpur,  D/-  24th 
October  1927. 

Pre-emption  — Transfer  —  Nature  of  sale — 
Vendor  out  of  possession  but  having  title — 
Price  definitely  stated  —  Transaction  is  out 
and  out  sale  in  proesenti  and  not  sale  of 
doubtful  right. 

The  mere  fjict  that  a  person  is  out  of  posses- 
sion would  nofc  alone  justify  the  Court  in  hold- 
ing that  a.  sale  of  property  by  him  is  a  sale  of  \\> 
share  in  law  suit,  if  it  is  not  accompanied  hy 
other  circumstances  such  as  a  doubtful  right. 

[P  24  C  1] 

A  was  the  original  owner  On  his  death  th« 
property  was  mutated  in  the  name  of  his 
widowed  daughter-in-law  B  who  remained  in 
poshesbion  till  her  do,ith.  During  her  lifetime 
C  and  D,  nearest  collateral  heirs  of  .4,  insti- 
tuted proceedings  against  B  in  rol.ition  to  A's 
property,  and  subsequently  transferred  a  moie- 
ty of  it  in  possession  of  B  by  virtue  of  a  sale- 
deed  for  ,v  price  part  paid  and  part  retained  by 
vendee  for  mooting  the  expenses  of  the  litiga- 
tion relating  to  that  property  . 

Held  •  that  the  sale  was  out  and  out  a  sain  in 
prcpseiiti,  that  it  was  not  a  sale  of  doubtful 
right  and  that  a  definite  sum  was  stated  in  the 
sale-deed  as  sale  price  of  property  21  Cal.  49(>, 
Dist.  .  9  O.  C.  86  ,  j  0.  C.  33l";  and  A.  I.  R. 
1922  Oudh  223,  held  to  br  w^dcl^/  stated  A  I 
R.  1922  Oudh  156,  Foil  .  A.  I  II.  1926  Oudh 
296,  Ref.  [P  24  C  2] 

R  D.  Sinha  and  .4  C  Mukerji — for 
Appellant 

BhayiL-ati  Nath  and  BuhambUar  Nath 
— for  Respondent 

Judgment  — This  is  an  appeal  arising 
out  of  a  pre-emption  suit 

The  facts  of  the  case  are  that  one 
Ram.nand  Singh  was  the  original  owner 
of  certain  properties  situate  in  villages 
Sarangpur,  Ahrani  and  Pipri,  Pargana 
Barausa,  District  fiultanpur,  and  died  in 
1925  leaving  behind  him  his  widowed 
daughter-in-law  Ml  Marjadi  Kuar  and 
the  defendants  Surajpal  Singh  and  Lakhni 
Sin£h  (defendants  2,  3  and  4)  as  his  col- 
lateral heirs.  On  his  death  Mt  Marjadi 
Kuar,  his  widowed  daughter-in-law,  ap- 
plied for  mutation  of  names  in  respect  of 
the  said  property  in  her  own  favour.  The 
aforesAid  defendants  raised  objection  in 
the  revenue  Courts  to  mutation  being 


effected  in  favour  of  Marjadi  Kuar  Th 
plaintiff  Jageshar  Singh  was  also  an  ob 
jector  in  the  same  proceedings  Durinj 
the  course  of  mutation  proceedings  defen 
dants  2  to  4  named  above  executed  a  sale 
deed  in  favour  of  defendant  1,  Jiyaoo  Singh 
who  is  now  the  appellant  before  us,  or 
22nd  March  1926.  By  virtue  of  that  sale 
deed  defendants  2  to  4  transferred  f 
moiety  of  the  properties  belonging  t( 
Ramanand  Singh,  and  to  which  thej 
alleged  they  were  entitled,  for  Rs  1,000 
Under  the  terms  of  tne  sale-deed  Rs.  20( 
alone  were  paid  to  the  vendors  at  the 
time  of  the  execution  of  the  sale-deed  anc 
the  remaining  Rs  800  were  loft  with  the 
vendee  Jiyaoo  Singh  for  meeting  the  ex 
penses  of  the  litigation  relating  to  th( 
property  in  suit  from  time  to  time  II 
might  be  mentioned  here  that  althougl 
Mt  Marjadi  Kuar  was  successful  in  ob 
taining  mutation  in  her 'favour  from  the 
lowest  revenue  Court,  yet  she  subsequent 
ly  died  and  the  mutation  of  names  was 
ultimately  effected  in  favour  of  defendant! 
2  to  4  who  were  the  collaterals  of  Rama 
nand  Singh  and  wore  entitled  to  the  en 
tire  property  left  by  him 

The  plaintiff-respondent  Jageshar  Singl' 
lias  brought  the  present  suit  for  pre-emp 
tion  in  respect  of  the  half-share  trans 
ferrod  hy  defendants  2  to  4  in  favour  oi 
defendant  1  under  tho  sale-deed  men 
tinned  above  He  claimed  pie-eruption 
on  the  payment  of  Rs  175  only  which 
had  been  paid  to  the  vendors  at  tho  time 
of  the  execution  of  the  sale-deed  He 
claimed  pre-emption  on  the  ground  that 
lie  was  preferentially  entitled  to  the  pro- 
perty in  suit,  it  being  situate  within 
Mahal  Ramanand  Singh  in  which  he  him- 
self was  a  co sharer 

The  defend  ant -appellant  Jiyaoo  Singh 
contested  the  suit  on  two  grounds  Firstly 
that  the  sale  evidenced  by  the  deed  dated 
22nd  March  1926  was  merely  a  sale  of  a 
law  suit  and  could  not  therefore  form  the 
subject  of  pre-emption  and  secondly  that 
if  the  plaintiff  be  held  entitled  to  pre- 
empt he  must  be  ordered  to  pay  Rs.  1,000, 
the  price  of  tho  property  entered  in  the 
sale-deed 

The  learned  Munsif  of  Musafirkhana  at 
Sultanpur  by  his  decree  dated  1st  August 
1927  held  that  the  deed  in  suit  was  not  a 
sale  of  a  doubtful  claim  amounting  to  a 
sale  of  a  law  suit  but  was  a  sale-deed  re- 
lating to  the  property  belonging  to  the 
vendors  and  was  therefore  one  which 
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could  validly  give  rise  to  a  right  of  pre- 
emption. He  found  that  the  actual  price 
paid  was  Bs  175,  Rs  25  having  been 
spent  in  purchasing  stamp  and  meeting 
other  cosfcs  of  execution  of  the  deed,  and 
this  the  vendee  was  bound  in  law  to  bear 
On  these  findings  he  decreed  the  suit  of 
the  plaintiff-respondent,  Jageshar  Singh 
and  gave  him  a  decree  in  respect  of  the 
property  covered  by  the  sale-deed  on  pay- 
ment of  Rs  175. 

Wie  vendee-appellant  Jiyaoo  Singh  ap- 
pealed to  the  Court  of  the  Additional  Sub- 
ordinate Judgrrof  Sullanpur  who  passed  a, 
decree  dated  24fch  October  1927  allowing 
his  appeal  to  this  oxtenfc  that  he  decreed 
pre-emption  in  favour  of  the  respondents 
on  piymont  of  Rs.  1,000  instead  of  Rs 
175  as  decreed  by  the  learned  Munsif  On 
an  interpretation  of  the  sale-deed  he 
agreed  with  the  loained  Munsif  and  cirne 
to  the  conclusion  that  tho  transaction  was 
not  a  sale  of  doubtful  rights  which  could 
bo  considered  as  a  sale  of  a  share  in  a 
law  suit  arvl  as  such  n3t  luble  to  pre- 
emption 

The  vendee  Jiyaon  Singh  has  now  ap- 
peilerl  tu  this  Court  The  case  was  ori- 
ginally set  down  for  hearing  before  one  of 
us  but  as  it  appeired  that  the  question 
involved  was  one  of  importance  it  was 
referred  for  decision  to  a  Bench  of  two 
Judges  and  the  case  is  now  before  us 

Tho  cise  has  bean  argue  1  at  great 
length  and  the  only  point  which  wo  have 
to  decide  is  whether  the  transaction  evi- 
denced by  the  sale-deed  of  22nd  March 
192G  amounts  to  such  a  sale  of  the  pro- 
perty covered  by  it  as  would  validly  give 
rise  to  a  right  of  pre-emption  or  whether 
it  is  merely  u  sale  of  a  doubtful  claim 
falling  within  the  description  of  a  sale  of 
a  share  in  a  law  suit-  which  would  not 
give  rise  to  a  right  of  pre-emption 

We  have  read  the  deed  carefully  and 
have  come  to  the  conclusion  that  on  a 
proper  interpretation  of  the  same  it  can- 
not be  held  to  be  a  sale  of  a  law  suit,  and 
we  now  proceed  to  give  our  reasons  for 
holding  this  opinion  The  deed  recites 
that  the  property  belonged  to  R'imanand 
Singh  and  on  his  death  the  vendors  were 
his  nearest  collaterals  and  that  Mt  Mar- 
jadi  Kuar  had  no  right  to  the  property  in 
suit.  It  further  states  that  the  siid  lady 
had  filed  an  application  for  mutation  of 
her  own  name  after  the  death  of  Rama- 
nand  Singh  to  which  the  respondent 
Jageshar  Singh  and  other  persons  as  well 


as  the  vendors  had  objected  It  was  fur- 
ther stated  in  the  deed  that  a  litigation 
(muqadma  bazi)  was  therefore  going  on  in 
the  revenue  Courts  and  as  the  vendors 
were  not  possessed  of  sufficient  means  to 
fight  the  case  they  were  compelled  to 
transfer  a  half-share  in  the  properties  left 
byRamanand  Singh  to  the  appellant  Jiyaoo 
Singh,  for  a  sum  of  Rs  1,000.  Out  of  this 
sum,  a  sum  of  Rs.  200  was  stated  to  have 
been  received  by  the  executants  for  their 
own  expenses  as  well  as  to  meet  the  costs 
of  the  stamp  and  registration  of  the  deed,, 
and  a  sum  of  Rs  800  was  left  with  Tha- 
kur  Jiyaoo  Singh  for  the  purpose  of  fight- 
ing out  the  cise.  It  was  further  stated 
in  the  deed  that  the  consideration  for  the 
sale  had  been  fixed  at  Rs.  1,000  which 
was  to  be  treated  as  the  purchase  money 
(zarmman)  and  that  if  the  vendee  had  to- 
spend  more  than  Rs  800  left  with  him 
for  the  litigation  expenses  he  would  not 
be  entitled  to  recover  it  from  the  vendors 
and  if  he  spent  less  they  would  not  be 
entitled  to  claim  anv  refund  of  the  said 
amount  In  the  end  the  deed  was  des- 
cribed as  a  deed  of  absolute  sale  (hainama 
qatai  ) 

From  the  provisions  of  the  deed  which 
we  have  stated  above  it  would  be  clear 
that  the  price  fixed  in  the  deed  was  an 
ascertained  sum,  it  being  Rs.  1,000  It 
would  also  appear  from  the  terms  of  the 
dee:l  itself  as  well  as  from  the  facts- 
proved  that  there  was  no  doubt  of  any 
sort  as  to  the  rights  of  the  vendors  Suraj-" 
pal  Singh  and  others  Mt  Marjadi  Kuar 
being  tho  widowed  daughter-in-law  of 
Ramanand  Singh  could  not  be  considered 
to  have  any  right  to  the  property  left  by 
him  under  Hindu  law,  her  husband  hav- 
ing predeceased  Ramanand  Singh  The 
appellant  has  not  drawn  our  attention  to 
any  circumstance  which  might  enable  us- 
to  hold  that  the  right  of  the  vendors  in- 
this  case  was  a  doubtful  one  It  was  only 
pointed  out  that  the  vendors  were  out  of 
possession  and  consequently  the  sale  of 
the  property  must  be  held  to  be  a  sale  of 
a  law  suit  We  regret  that  that  circum- 
stance alone,  unless  it  is  accompanied 
by  other  circumstances,  would  not 
justify  us  in  holding  that  the  property 
suld  was  merely  a  law  suit  In  Abdul 
Wahid  Khan  v  Shalika  Bibi  (l), 
a  suit  for  pre-emption  brought  by 
the  appellant  Abdul  Wahid  Khan  was. 
dismissed  on  the  ground  that  he  had  pre- 
~~U)  [1B94]  2 FCa jTTlHSffi ." A.  20  (P.O.). 
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viously  denied  tho  title  of  the  respondent 
Mt  Shaluka  Bibi  and  which  had  com- 
pelled her  to  raise  money  to  defray  the 
costs  of  a  suit  to  recover  her  share  and 
the  consideration  of  the  sale-deed  execu- 
ted by  her  was  for  the  purpose  of  provi- 
ding the  money  necessary  for  carrying  on 
the  suit,  the  amount  of  which  could  not 
be  estimated  In  these  circumstances 
the  Privy  Council  dismissed  the  suit 
holding  the  transaction  to  be  one  which 
should  be  called  a  sale  of  a  share  in  a  law 
suit  We  asked  the  learned  Advocate  for 
the  appellant  to  point  out  to  us  whether 
the  respondent  Jageshar  Singh  had  at 
any  time  denied  the  title  of  the  vendois 
of  the  appellant,  namely  Su  raj  pal  Singh 
and  others.  He  hid  frankly  admitted 
that  he  was  unable  to  do  so  We  are, 
therefore,  compelled  to  hold  that  the  two 
elements,  namely,  denial  of  the  right  of 
the  vendors  by  the  person  claiming  pre- 
emption and  the  sale-price  being  not  an 
ascertained  one  were  not  present  in  the 
present  suit  and  consequently  the  present 
case  was  one  which  could  clearly  be  dis- 
tinguished from  the  case  decided  by  then- 
Lordships  of  the  Privy  Council 

Our  attention  was  next  drawn  to  three 
cases  decided  by  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh  reported 
in  Mirza  Mohammad  Abbas  Ah  v  A 
Quieros  (2),  Kkurshaid  Ah  v  Eashid 
H  us  a  1 71  (3)  and  Babu  Lai  v  Ah  Alimad 
Khan  (4)  In  these  cases  it  was  held 
that  where  property  was  not  in  possession 
of  the  vendor  at  the  time  of  the  sale  and 
he  had  only  a  doubtful  right  to  recover 
it,  the  sale  could  not  be  considered 
to  be  such  a  sale  of  a  proprietary  or 
under-proprietary  tenure  or  a  share 
of  such  tenure  within  the  meaning  of 
S.  9,  Oudh  Laws  Act,  as  could  give  rise  to 
a  right  of  pre-emption  We  do  not  dis- 
sent from  the  view  laid  down  in  these 
cases  though  we  must  stole,  as  was 
pointed  out  in  a  subsequent  decision  of 
the  same  Court  in  Gajadhar  Prasad  v. 
Maurokhan  (5),  that  the  mere  fact  that  a 
person  is  out  of  possession  would  not 
alone  justify  a  Court  in  holding  that  the 
sale  in  dispute  was  a  sale  of  a  share  in  a 
law  suit  if  unaccompanied  by  other  cir- 
cumstances It  must,  in  our  opinion, 
further  appear  that  the  right  sold  was 
Teally  a  doubtful  right  No  definite  rule 

"7a)U906]To".-cr  so. 

(8)  [1906]  9  O.  C.  331. 

(4)  A.  I.  R.  1922  Oudh  223=25  0.  C.  258. 

(5)  A.  I.  R,  1922  Oudh  15G, 


can  be  laid  down  for  determining  in  what 
cases  such  a  right  must  be  held  to  be 
doubtful.  It  must  depend  upon  the  facts 
of  each  case.  If  it  is  found  that  the  pro- 
perty sold  consisted  merely  of  a  doubtful 
right,  the  rule  laid  down  in  the  three 
cases  mentioned  above  would  apply.  In 
conclusion  we  would  also  like  to  refer  to 
a  recent  case  of  this  Court  which  is  re- 
ported in  Rampher  Singh  v  Sheo  Saran 
Singh  (6)  It  was  held  in  that  case  that 
before  a  pre-omptor  can  succeed  in  such  a 
case  he  must  assert  title  in  the  vendor 
and  he  must  also  show  that  the  deed  of 
conveyance  is  one  evidencing  a  transac- 
tion of  out-and-out  sale,  and  not  merely  a 
promise  to  sell  the  property  in  future. 
It  was  also  held  in  that  case  that  the 
fact  that  the  vendor  is  out  of  possession 
or  in  possession  would  not  matter.  Lt 
was  further  laid  down  that  the  price  must 
be  stated  or  ascortainable  at  the  time  of 
the  execution  of  the  deed,  and  therefore 
where  a  conveyance  was  executed  in  con- 
sideration of  a  price  and  also  a  promise 
to  do  certain  things  which  was  to  cost  an 
indefinite  sum  of  money,  the  conveyance 
would  not  give  rise  to  a  right  of  pre- 
emption We  are  in  entire  agreement 
with  the  view  of  law  laid  down  by  this 
Court  in  that  case 

On  the  interpretation  of  the  deed  in 
suit  and  on  a  consideration  of  all  the  cir- 
cumstances, we  are  driven  to  the  conclu- 
sion that  though  the  vendors  in  the  pre- 
sent case  were  out  of  possession  at  tho 
time  of  the  execution  of  the  sale-deed  in 
suit,  yet  thoir  claim  which  formed  tho 
subject  of  the  transfer  could  nob  be 
considered  to  be  a  doubtful  claim,  nor 
could  the  sale  be  considered  to  be  LI 
sale  of  rights  to  come  into  existence 
at  some  future  time  or  a  mere  promise 
to  soil  tho  same  rights  at  some  future 
time;  nor  could  it  be  said  that  the  sale 
was  not  for  a  definite  sum  mentioned 
in  the  deed  Tho  conclusion  zit  which 
we  have  therefore  arrived,  as  will  appear 
from  what  we  have  stated  above,  is  that 
the  sale  in  the  present  case  was  an  out 
and  out  salo  in  prcBsenti,  that  it  wasj 
not  a  sale  of  a  doubtful  right  and  that  a| 
definite  sum  wag  stated  in  the  deed 
as  the  sale-price  for  which  the  property 
was  sold.  Under  those  circumstances  we 
hold  that  tho  transaction  evidenced  by 
the  sale-deed  dated  22nd  Maxell  1926  was 
one  which  could  givo  rise  to  a  right  of 

(6)"^.!.  R.  192G  Oudh  290. 
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pre-emption  and  that  the  Courts  below 
were  right  in  allowing  that  right  to 
prevail 

We,  therefore,  dismiss  this  appeal  with 
costs. 

W.S  /R  K  Appeal  dismissed. 
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STUART,  C.  J  AND  RAZA,  J. 
*Imdad  Ah — Plaintiff — Appellant 
v 

Ashiq  Ah  and  others — Defendants — 
Respondents 

First  Appeal  No.  158  of  1927,  Decided 
on  llth  September  1928,  from  decree  of 
Addl.  Sub-Judgo,  Sitapur,  D/-  16th  Sep- 
tember 1927. 

Musalman  Wakf  Validating  Act  (1913), 
S.  3  (a) — Family  IB  not  restricted  to  members 
living  with  and  dependant  on  wakif — Son  of 
half-brother,  fathcr'n  brother's  son  and  half- 
sister  are  members  of  wakif's  family. 

The  woid  "family"  should  not;  bo  re&tncfced 
to  include  only  parsons  residing  in  the  house  of 
And  dopoiidont  for  maintenance  on  tho  wakif. 
The  son  of  wakif's  half-brother,  tho  son  of 
wakif's  father's  brother,  tho  grandson  of 
wakif's  fathni's  brother  and  wakif's  half-sister 
are  all  members  of  tho  wakif's  family  within 
"the  meaning  of  this  section  even  though  they 
live  separate  from  tho  wakif  22  CaL  619  (P.C  ) 
and  A  I  R.  1925  Oudh  301,  Dus.  from.  [P2GC  2] 
St.  (J  Jackson,  Chhail  Ttehan  Lai  and 
H.  D  Chandra — for  Appellant 

Mohammad  Ay  id)  and  Sheo  Shankar 
Nath — for  Eespondents 

Judgment. — This  is  a  plaintiffs'  ap- 
peal against  tho  dismissal  of  his  suit 
The  plaintiff,  Hafiz  Imdad  AH  is  a 
resident  of  Khairabad  in  the  district  of 
Sitapur  Ho  is  now  a  man  of  over  eighty 
years  of  age  He  is  a  Sunni  by  religion 
and  governed  by  the  Hanafi  law  Ho  has 
no  near  relations  On  15th  January  1924 
lie  executed  and  registered  what  purported 
to  be  a  deed  of  wakf  bv  which  ho  vested 
practically  the  whole  of  his  property  in 
the  names  of  trustees  who  were  to  devoto 
the  income  to  charitable  and  religious 
purposes  in  conformity  with  the  dictates 
of  the  Sunni  faith  Amongst  other  pro- 
visions in  the  deed  were  provisions  for 
the  maintenance  of  Imdad  Ali  and  certain 
of  his  relations  We  have  it  admitted 
that  shortly  after  the  execution  of  this 
deed,  Imdad  Ali  himself  applied  to  the 
revenue  authorities  to  remove  his  name 
from  the  revenue  registers  and  to  record 
the  names  of  the  trustees  as  the  persons 


responsible  for  the  payment  of  the  revenue 
of  these  properties  So  the  trustees  took 
over  the  management  and  administered 
the  property.  On  15th  January  1927 
Imdad  Ah  brought  the  suit  out  of  which 
this  present  appeal  arises  to  set  aside  the 
deed  in  question  upon  the  grounds  that 
he  was  an  illiterate  man,  that  for  fire  or 
six  years  he  had  been  suffering  from 
physical  and  mental  debility,  that  his 
execution  of  the  deed  in  question  had  been 
procured  by  fraud  and  undue  influence, 
that  he  had  actually  executed  the  deed 
under  the  impression  that  he  was  to 
retain  possession  of  the  property  in  ques- 
tion during  hia  life  and  that  possession 
over  it  was  only  to  pass  to  the  trustees 
after  his  death  He  further  attacked  the 
deed  on  the  ground  that  its  provisions 
were  contrary  to  law  and  that  it  was  un- 
enforceable in  law  (The  judgment  then 
discussed  tho  evidence  and  holding  that 
plaintiff  was  a  free  agent  proceeded  )  The 
learned  counsel  has  'attacked  the  deed  on 
the  ground  of  vagueness  and  uncertainty 
on  the  following  argument.  The  deed 
makes  provision  for  the  payment  of  main- 
tenance to  certain  persons  including  the 
plaintiff-appellant  himself  and  declares 
this  maintenance  to  be  non-transferable 
and  non-heritable  As  each  person  dies 
or  in  certain  other  circumstances  the 
amount  saved  was  to  go  into  a  taufir  fund. 
Tho  learned  counsel  suggests  that  this 
allotment  to  the  taufir  fund  makes  the 
disposition  void  for  uncertainty  but  we 
find  in  para  12  that  the  trustees  are  qiven 
explicit  directions  as  to  tho  utilization  of 
the  taufir  fund  and  we  find  nothing 
uncertain  about  those  directions  They 
could  use  tho  taufir  fund  for  propaganda 
in  support  of  the  Muslim  religion  or  they 
could  use  it  for  relief  to  distressed  Mus- 
lims ana1  there  is  nothing  uncertain  about 
that  disposition 

We  now  come  to  tho  last  point  Tho 
learned  counsel  has  it backed  the  deed 
strongly  on  the  ground  that  it  provides 
maintenance  for  Ashiq  Ali,  the  son  of 
Imdad  Ali's  half-brother,  Sadiq  Ali, 
tho  son  nf  Imdad  Ali's  father's  brother, 
Ahmad  Ali,  the  grandson  of  Imdad  Ali's 
father's  brother  and  Mt  Najuban,  Imdad 
Ali's  half-sister  His  argument  here  is 
that  those  persons  woro  not  members  of 
Imdad  Ali's  family  and  that,  therefore, 
the  disposition  is  null  and  void  under  the 
provisions  of  S  3,  Act  6  of  1913,  the 
short  title  of  which  is  the  Mu  sal  man 
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Wakf  Validating  Act.     Before  we  discuss 
the  construction  that  the  learned  counsel 
would  have  us  place  on  the  words  in  8   3, 
it  is  necessary  tn  refer  very  briefly  to  the 
circumstances    in    which    Act  6   of    1913 
came  into  being.     As  a  result  of  the  deci- 
sion in    \vhit   is   known    as   Abdul    Fata 
case — Abui  Fata  Mahomed  Ishak  v    Rus- 
somoy   Dhur    Choudhaiy    (l)    by    their 
Lordships  of  the  Judicial  Committee,  Act 
6  of  1913  was  passed      In    that    decision 
their    Lordships    laid    down    that    under 
Mahomedan  law  a  perpetual  family  settle- 
ment made  in  an  alleged  wakf  is  not  legal 
merely  because  there  is   an   ultimate    but 
illusory    gift    to    the    poor,    ami    in    that 
decision  their  Lovclbhips  refused  to  a  preat 
extent    to    recognize    dispositions    which 
were  colourable  wakfs  on  the  ground  that 
they    transgressed     the    law    relating    to 
perpetuities      Their     Lordships    did    not 
discuss  a  wakf  of  the  nature  of    the    wakf 
before  us  in  which    there    is    nothing  ap- 
proaching creation  of  a  perpetuity,  and  in 
which  the    maintenance  is    in    every    in- 
stance for  the  lifetime  only  of    the   main- 
tenance-holder    Act  6  of  1913  was  passed 
to  protect  from  attack  certain  wakfs  based 
upon  grounds  of  contravention    of  the  law 
relating  to  perpetuities      It  was  intended 
to  expand  the  law  relating  to  the  creation 
of  a  wakf  and    not    to    restrict    it    and  a 
wakf  which  would  have    been    considered 
good  wa,kf  before  the  Act  was  passed  could 
not    possibly    be   considered  a  bad    wakf 
owing  to  anything  contained  in    the    Act 
As  weare  of  opinion  that  the  wakf  before 
us  would  have    been  a  good    wakf    in    the 
light  of  the  principles  of  the   Ilanafi    law 
and  of  the  directions  given  by  their  Lord- 
ships in  Abul   Fatas   case,    it    is    hardly 
necessary  to  say  anything    more      But  as 
the  point  has  been   raised    before    us    and 
as  we  have  been  referred    to  a  decfsion  of 
the  late  Court  of    the    Judicial    Commis- 
sioner of  Oudh  we  think  it    advisable   to 
make  some  remarks  to  the  meaning  of  the 
word  "family"    in   S   3,   Act  6   of   1913. 
The  decision  in  question  is    not    reported 
in  any  authorized  edition.    It  is,  however, 
reported  in  Abdul  Mabud  Khan  v.  Nawa- 
zish  All  Khan  (2),    and    as    it    seems   to 
have    been    utilized    as    a  guide   in    some 
Courts  we  think  it  better  to   refer    to    it. 
In  that    particular   case  a  Bench    of    tho 
late  Court  of  tho    Judicial    Commissioner 


(1)  [1R35]  22  Gal.  619=22  I.   A,  76=6  Sar.  572 
(P.O.). 

(2)  A.  I.  R.  1925  Oudh  301. 


of  Oudh  decided  lhafc  cousins  in  the  fourth 
and  fifth  degree  could  not  be  considered 
members  of  ^person's  family  within  th&- 
meaning  of  S.  3,  Act  6  of  1913  We  do 
not  decide  whether  such  distinct  relations- 
should  not  be  considered  members  of  a 
family,  but  wo  are  concerned  with  some- 
remarks  made  in  that  decision.  At  p.  154 
it  is  said  : 

11  We  consider  that  the  correct  meaning  of 
the  word  "family"  in  the  sub-secLion  is  that  it 
includes  only  those  persons  residing  in  his 
house  for  whoso  mnmtpiitinre  the  author  of 
the  trust  is  mainly  responsible." 

We  see  no  reason  whatever  for  intro- 
ducing this  restriction  It  does  not 
appear  to  us  material  whether  the  per-1 
son  in  question  resides  in  tho  house, 
or  whether  the  author  of  the  trust  is 
mainly  responsible  for  his  maintenance 
We  have  not  tho  slightest  hesitation  in, 
finding  that  a  brother  is  a  member  of  aj 
Muslim's  family  within  the  meaning  of 
this  section  even  when  such  brother  lives' 
in  a  different  country  and  supports  him-! 
self  He  does  not  cease  to  be  a  member 
of  the  family  thereby  In  the  particular 
case  before  us  we  have  not  the  slightest! 
hesitation  in  finding  that  Ashiq  Ali,, 
Sacliq  All,  Ahmad  Ali  and  Mt  Najubani 
are  members  of  Irndad  All's  family  These 
findings  dispose  of  all  the  pleas  argued 
before  us  in  appeal.  We  dismiss  this- 
appeal  with  costs 

w  S  /R.K  Appeal  dismissed. 
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GOKAKAN  NATH  MISRA  AND 
NANAVQTTY,  JJ 

Aditya  Prasad — Applicant 
v 

Jagdivh  Prasad  and  others — Opposite* 
Party. 

Application  No   21  of  1928,  Decklei  on 
30th    August    1928,    from    order   of  Addl 
Dist.  Judge,  Gonda,  D'-  31st  March  1928. 

(a)  Civil  P  C.,  O.  21,  R.  90— Material  irre- 
gularity— Property  to  be  sold  in  two  lots — 
Creditor  allowed  to  bid  not  below  his  claim 
— At  sale  of  one  lot  creditor  offering  certain, 
price  and  reserving  right  to  offer  balance  at 
Bale  of  second  lot — Sale  officer  refuting  ta 
accept  bid — Property  sold  for  much  lower 
price — Material  irregularity  ia  caused  result- 
ing in  substantial  injury  to  decree-holder. 

Decree-holder  applied  to  the  Court  for  per- 
mission to  be  allowed  to  bid  for  tho  purchas3 
of  property  to  be  sold  in  two  lota  in  execution 
of  his  own  decree.  Tho  Court  granted  him 
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permission  but  imposed  condition  that  he 
would  not  be  permitted  to  bid  for  any  amount 
below  the  amount  due  Under  the  decree  in  his 
favour.  When  one  o!  the  lots  was  being  sold, 
the  decree-holder  offered  a  certain  bid,  reserv- 
ing his  right  to  offer  the  balance  of  the  amount 
due  in  his  favour  at  the  time  when  the  second 
lot  would  be  sold.  The  sale  officer  refused  to 
accept  the  bid  and  knockod  down  the  sale  at  a 
price  much  lower  than  that  offered  by  the 
decree-holder. 

Held  .  that  material  irregularity  was  caused 
in  the  conduct  of  thn  sale,  and  that  substantial 
injury  had  been  sustained  by  the  decree-holder 
by  reafcon  of  such  irregularity.  [P  29  C  1] 

(b)  Civil    P.    C.,    S.  115— Jurisdiction    pro- 
perly    exercised — Mere    disagreement     with 
trial    Court's    conclusion    is   no   ground    for 
revision 

If  the  trial  Court,  whose  order  it  is  intended 
to  revise,  bad  jurisdiction  to  decide  tho  matter 
,ind  has  acted  properly  in  exercise  of  that  juris- 
diction, its  order  should  not  be  sut  aside  merely 
on  the  ground  tbab  the  High  Court  cannot 
Agree  with  thp  conclusion  arrived  at  by  thn 
tiinl  Court  whether  the  rase  is  decided  rightly 
or  wrongly  11  Cal.  (i  (7J.r.)  ,  1G  CaL  749 
(P.C.),  and  J  I.  R  1()17  PC.  71,  Foil 

[P  29  C  1] 

(c)  Equity — Party    to    a    decree    cannot    be 
allowed  to  act  in  a  manner   BO  as  to  nullify  it 
— Judgment-debtor   cannot  purchase  his  own 
property  at  auction. 

Where  a  person  is  party  to  a  decree  and  is 
bound  by  its  terms  he  ran  not  bu  allowed  to  art 
in  a  iiimmur  .so  as  to  nullify  or  evade  thp  terms 
of  that  decree.  [P  29  C  2] 

A  judgment-debtor,  who  was  bound  by  tho 
terms  of  the  decree  to  make  a  payment  and 
who  made  default  in  payment  in  consequence 
of  which  his  property  was  sold,  cannot  be  per- 
mitted to  purchase  the  same  property 

[P  29  C  1] 

Badha  Kishan — for  Applicant 

Manohar  Lai  Khandelwal — for  Oppo- 
site Party 

Judgment. — This  is  an  application 
for  revision  of  the  oriler  setting  aside  a, 
certain  auction-sale  passed  hy  the  learned 
Subordinate  Judge  of  Gonda  on  31st 
March  1928 

The  facts  which  have  given  rise  to  this 
application  are  as  follows  : 

On  8th  Octoher  1925  three  persons 
Jagdish  Prasad,  Gaya  Prasad  and  Gur 
Prasad  who  are  respondents  1,  2  and  3 
before  us,  obtained  a  decree  for  sale  from 
the  Court  of  the  Subordinate  Judge  of 
Gonda  for  Rs  2194-15-6  against  three 
persons,  namely,  Chaudhri  Hargobind 
Singh,  Chaudhri  Bila  Prasad  and  Babu 
Aditya  Prasad,  tho  applicant  before  us. 
The  decree  clearly  stated  that  the  sum 
mentioned  above  should  be  paid  by  defen- 
dants 1,  2  and  3  upto  the  8th  April  1926 
and  in  case  defendants  1  and  2  or  defen- 
dant 3  ]f a  id  the  decretal  amount  in  Court 


on  or  before  the  date  fixed  for  payment, 
the  plaintiff  shall  deliver  up  to  the  defen- 
dants all  documents  in  their  possession  or 
power  relating  to  the  mortgaged  property 
and  shall,  if  so  required,  retransfer  the 
property  to  the  defendants  free  from  mort- 
gage or  other  incumbrances  existing  in 
their  favour  The  mortgaged  property 
,we  may  mention  consisted  of  a  two  ahnas 
share  in  village  Dewari  Khera  and  o> 
three  annas  share  in  village  Bodhipur, 
both  situate  in  pargana  Sadulahnagarr 
District  Gonda 

None  of  the  three  defendants  ayainst 
whom  tho  decree  was  passed  made  the 
payment  on  the  date  fixed  ,ind  on  29th 
May  1926  a  decree  absolute  was  passed  in 
favour  of  tho  three  decree-holders  named 
above  against  tiie  three  judgment-debtors 
already  named  Babu  Aditya  Piasad,  the 
applicant,  was  also  a  party  to  that  decree 
absolute  for  sale  and  tho  decree  clearly 
stated  that  as  the  bum  due  had  not  been 
paid  into  Court  on  the  date  fixed,  the  pro- 
perty tigainbt  which  the  decree  for  sale 
was  passed  should  be  sold  and  the  pro- 
ceeds realized  from  the  sale  spent  in  the 
payment  of  the  decree  passed  in  favour 
of  the  decree-holders  The  amount  for 
which  the  decree  was  made  absolute  was 
Es  2204-8-6  with  future  interest  reckoned 
from  29th  May  1926 

On  8th  Octoher  1926  the  decree-holders- 
applied  for  execution  of  the  decree  abso- 
lute for  sale  passed  in  their  favour  and 
on  24th  February  1927  the  Court  ordered 
the  mortgaged  property  mentioned  above, 
against  which  the  decree  for  sale  had  been 
passed,  to  be  sold  in  two  lots,  one  con- 
sisting of  the  share  in  village  Dewari 
Khera  and  the  other  consisting  of  the 
share  in  village  Bodhipur  Twu  separate 
proclamations  were  therefore  ordered  to- 
be  issued  in  respect  of  those  two  proper- 
ties The  date  fixed  for  the  sale  in  both 
the  cases  was  20th  April  1927  On  23rd 
March  1927  the  decree-holders  applied  to 
the  Court  for  permission  to  be  allowed  to- 
offer  hid  for  the  purchase  of  the  property 
to  be  sold  in  execution  of  their  decree. 
The  Court  granted  them  permission  on 
the  same  date  but  imposed  a  condition- 
that  they  would  not  he  permitted  to  bid 
for  any  amount  below  tho  amount  due 
under  the  decree  in  their  favour 

On  20th  April  1927  the  sale  officer  sold 
the  two  annas  share  in  village  Dewari 
Khera,  it  having  been  purchased  by  the 
applicant,  Aditya  Prasad  for  Rs  700.  On 
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the  date  of  sale  the  decree-holders  put  in 
an  application  to  the  effect  that  the  sale 
hud  wrongly  been  knocked  down  for 
Rs.  700  in  favour  of  Bibu  Aditya  Prasad 
altnough  the  decree-holders  were  willing 
to  offer  a  bid  of  Rs  2,355-1-0  and  that  it 
was  not  proper  for  the  Court  to  have 
ignored  their  bid  They  also  stated  in 
the  application  that  the  property  was 
very  much  more  in  value  than  the  sum 
of  Rs  700  for  which  it  had  been  sold  to 
Babu  Aditya  Prasad  The  sale  officer 
rejected  the  application  on  the  ground 
that  it  had  been  made  too  late 

On  21st  April  1927  the  decree-holders 
filed  an  application  to  tho  Court  which 
had  passed  the  decree  under  execution,  for 
•setting  aside  the  sale  on  the  ground  that 
the  Court  had  acted  irregularly  in  not 
accepting  the  bid  of  tho  decree-holders 
and  had  therefore  committed  a  material 
irregularity  in  the  conduct  of  the  sale 
It  was  also  alleged  by  them  in  the  said 
application  that  the  result  of  the  irre- 
gularity was  that  the  property  had  been 
sold  for  much  below  its  value  and  thus 
the  decree-holders  had  suffered  substan- 
tial loss  On  those  grounds  they  asked 
that  the  sale  be  set  aside 

The  learned  Subordinate  Judge  of  Gonda 
who  tried  this  application  for  setting 
aside  the  sale  came  to  the  conclusion  that 
there  had  been  no  material  irregularity 
in  the  conduct  of  the  sale  and  no  substan- 
tial loss  was  established  to  have  been 
suffered  by  the  decree-holders.  In  this 
view  of  the  case  he  dismissed  the  objec- 
tion of  the  decree-holders  and  refused  to 
set  aside  the  sale 

The  decree-holders  cirried  the  matter 
further  in  appeal  and  the  learned  Addi- 
tional District  Judge  of  Gonda  came  to 
the  conclusion  that  material  irregularity 
had  been  established  to  have  occurred  in 
the  conduct  of  the  sale  and  it  was  evident 
from  tho  sale  proceedings  that  the  pro- 
perty had  been  sold  for  much  below  its 
value  On  these  findings  he  reversed  the 
order  of  the  Subordinate  Judge  and  sot 
aside  the  sale 

Babu  Aditya  Prasad,  the  auction-pur- 
chaser, has  applied  to  this  Court  in  revi- 
sion for  setting  aside  the  order  passed  by 
the  Additional  District  Judge  and  it  has 
been  again  urged  by  the  learned  advocate 
appearing  on  his  behalf  that  the  learned 
Additional  District  Judge  was  wrong  in 
holding  that  there  was  material  irregula- 
rity in  the  conduct  of  the  sale  and  that 


the  property  had  in  consequence  been  sold 
for  a  low  sum  thus -causing  substantial 
loss  to  the  decree-holders.  We  have 
looked  into  the  record  and  we  find  that 
what  happened  at  the  time  of  the  sale  on 
20th  April  1926  was  that  at  first  Babu 
Aditya  Prasad  offered  a  bid  of  Rs.  500 

Then  one  Mirza  Sulaiman  Shah  offered 
the  next  bid  for  Rs  600.  Babu  Aditya 
Prasad  then  again  raised  the  amount  of 
his  bid  to  Rs  700  Ono  Raj  Bahadur, 
guardian  of  the  minor  decree-holders,  was 
present  at  the  time  and  ho  offered  a  bid 
for  Rs.  1800  The  sale  officer  asked  him 
to  bid  up  to  the  decretal  amount  but  he 
said  that  he  would  offer  a  bid  for  the 
balance  when  the  other  village  would  bo 
sold  The  sale  officer  under  the  circum- 
stances refused  to  accept  the  hid  of  the 
guardian  of  the  decree-holders  and  knocked 
down  the  property  in  favour  of  Bahu 
Adifcya  Prasad  for  Rs  700  These  facts 
are  established  from  the  evidence  of  Raj 
Bahadur  Lai,  the  guardian  himself,  who 
was  examined  as  witness  1  and  from  the 
evidence  of  Pandit  Ram  Kewal,  reader  of 
the  sale  officer,  who  was  examined  as 
witness  2  This  evidence  therefore  esta- 
blished clearly  that  it  is  not  true  that  the 
decree-holder  had  nob  made  any  offer  and 
the  fard  boh  must  he  read  in  the  light  of 
the  evidence  of  Raj  Bahadur  and  of  Pandit 
Ram  Kewal,  who  was  responsible  for  the 
writing  of  the  said  fard.  We  are  there- 
fore of  opinion  that  the  officer  conducting 
the  sale  was  clearly  wrong  in  refusing  to 
accept  tho  bid  offered  by  Raj  Bahadur 
Lai  on  behalf  of  the  decree-holders  The 
permission  granted  by  the  Court  to  the 
decree-holders  on  23rd  March  1927  did 
not  specify  what  amount  the  decree-holders 
were  to  bid  when  one  item  of  the  pro- 
perty covered  by  the  sale-decree  was  to  be 
sold  The  decree-holders'  guardian  was 
therefore  clearly  within  his  rights  to 
offer  a  bid  for  Rs  1800  when  the  village 
Dewari  Khera  alone  was  being  sold,  re- 
serving his  right  to  offer  the  balance  of 
the  amount  clue  in  his  favour  at  the  time 
when  tlie  second  item  of  property  covered 
by  tho  decree,  namely,  the  share  in  vil- 
lage Bodhipur  was  sold  We  are  in  entire 
agreement- with  tho  view  taken  by  the1 
learned  Additional  District  Judge  The' 
refusal  on  the  part  of  the  sale-officer  to 
accept  tho  bid  of  the  decree-holders,  in 
our  opinion,  amounts  to  a  material  irre- 
gularity committed  in  the  conduct  of 
the  sale. 
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As  to  the  substantial  injury  suffered  by 
the  decree-holders  by  reason  of  this  irre- 
gularity the  position  in  our  opinion  is  so 
obvious  that  it  requires  no  argument. 
The  decree-holders  could  have  realized 
the  entire  amount  of  their  decree  or  at 
least  such  portion  of  it  as  they  might 
have  chosen  to  have  offered  the  bid  for 
and  by  not  being  allowed  to  ofler  bids  at 
the  time  of  the  sale  which  was  the  action 
of  the  fale  officer  there  has  resulted  a  loss 
to  them  in  the  property  being  sold  for  a 
a  sum  of  Us.  700  only  It  is  clear  that 
they  had  offered  at  least  Es  1,800  and  if 
the  sale  officer  had  accepted  their  bid  for 
that  sum,  the  decree  would  have  become 
satisfied  at  least  to  that  extent  The 
substantial  injury  suffered  by  the  decree- 
holders  by  reason  of  the  irregularity  com- 
mitted in  tho  conduct  of  the  sale  is,  there- 
fore, in  our  opinion  amply  established  by 
the  facts  proved 

We  are,  therefore,  of  opinion  that  the 
learned  Additional  District  Judge  was 
quite  correct  in  holding  that  there  was 
irregularity  committed  in  the  conduct  of 
the  sale  and  that  substantial  injury  had 
been  sustained  by  the  decree-holders  by 
reason  of  such  irregularity  and  therefore 
no  case  for  interference  in  revision  has 
been  made  out  on  the  merits.  But  we 
should  like  to  point  out  that  their  Lord- 
ships of  the  Privy  Council  have  frequently 
observed  that  the  High  Court  in  exercis- 
ing its  revisional  powers  is  not  justified 
to  exercise  them  merely  on  the  ground 
that  the  order  passed  by  the  Court  below 
seems  to  it  to  be  erroneous.  If  the  Court, 
whose  order  it  is  intended  to  revise,  had 
jurisdiction  to  decide  the  matter  and  has 
acted  properly  in  the  exercise  of  that 
jurisdiction,  its  order  should  not  be  set 
aside  merely  on  the  ground  that  the  High 
Court  cannot  agree  with  the  conclusion 
arrived  at  by  the  trial  Court  whether  the 
case  is  decided  rightly^  or  wrongly  If 
the  Court  deciding  it  had  jurisdiction  to 
decide  the  matter,  it  cannot  be  considered 
to  have  exercised  its  jurisdiction  illegally 
or  with  material  irregularity  simply  be- 
cause the  case  appears  to  the  High  Court 
to  have  been  decided,  wrongly — vide 
Rajah  Amir  Hasan  Khan  v  Sheo  Rakhsh 
Singh  (1),  Muhammad  Yusuf  Khan  v 
Abdul  Rahman  Khan  (2).  In  a  recent 
case  decided  by  their  Lordships  of  the 

(1)  [1885]  11  Cal.  6=11  17^237  (P7c. )". 
(il)  [1889]    16  Oftl.   749=16  I.    A.  104=»5  Sar. 
BG2  (P.O.), 


Privy  Council  and  reported  in  Bala- 
knshna  Udayar  T  Vasudcva  Aiyar  (3) 
their  Lordships  observed  at  p  267  (of  44 
I  A  )  that  S  115,  Civil  P.  C  ,  applies 
only  to  a  case  of  jurisdiction  alono  the 
irregular  exorcise  of  it  or  non-exercise 
of  it,  or  the  illegal  assumption  of  it,  and 
that  the  section  is  not  directed  against 
conclusions  of  law  or  fact  in  which  the 
question  of  jurisdiction  is  not  involved 
It,  therefore,  appears  to  us  to  be  clear  on 
the  authorities  quoted  above  that  even  if 
the  conclusions  arrived  at  by  the  learned 
Additional  District  Judge  had  been  erro- 
neous we  would  not  have  been  justified 
in  interfering  with  them  in  our  revisionai 
jurisdiction. 

We  might  also  mention  that  we  are  in 
entire  agreement  with  the  principle  oi 
law  mentioned  by  the  learned  Additional 
District  Judge  in  his  judgment  that  where 
a  person  is  a  party  to  a  decree  and  is< 
bound  by  its  terms  he  cannot  be  allowed! 
to  act  in  a  manner  so  as  to  nullify  orr 
evade  the  terms  of  that  decree  The 
learned  Additional  District  Judge  observed 
that  the  applicant  Aditya  Prasad  was  a 
judgment-debtor  in  the  decree  obtained 
by  the  respondents  against  him  and  others 
on  8th  October  1925.  That  decree  clearly 
specified  that  Ba.hu  Aditya  Prasad  who» 
was  impleaded  as  defendant  3  should  make 
the  payment  as  ordered  by  the  decree 
within  the  time  fixed  by  it  and  that  if 
the  money  was  not  BO  paid  the  property 
mortgaged  or  sufficient  part  of  it  was  to 
be  sold  This  would  not  enable  Babu 
Aditya  Prasad  who  was  bound  by  the 
decree  to  purchase  the  sime  property 
after  having  made  a  default  in  making 
the  payment  he  was  directed  to  make 
It  appears  to  us  to  be  clear  that  no  judg- 
ment-debtor can  be  permitted  to  do  this. 
Allowing  such  a  thing  to  be  done  by  the 
judgment-debtors  would  clearly  enable 
them  to  nullify  the  effects  of  the  decree 
by  which  they  are  and  must  be  held  to 
be  bound 

We,  therefpre,  dismiss  this  application 
with  costs 

W  S  /R.K.         Application  dismissed. 


(3)  A.  I.  E.   1917   P.O. 
I.  A.  261  (P  0.). 


71=10  Mad.   793=44 
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RAZA  AND  SRIVASTAVA,  JJ. 
Sarfaj az  Singh — Plaintiff — Appellant- 
v 

Udwat  Singh  and  others — Plaintiff  and 
Defendants — Respondents 

Second  Appeal  No  130  of  1928,  Decided 
on  13th  September  1928,  from  decree  of 
Addl  Sub-Judge,  Gonda,  D/-  4th  Febru- 
ary 1928 

(a)  Transfer  of    Property  Act,    S.  60— Clog 
on    redemption — Stipulation    not    to   redeem 
for  35  years -No  other    advantageous    provi- 
sions   to    mortgagee — There      is     no    clog     on 
redemption. 

Where  a  tarrn  of  fcho  mortgage  is  thirty-five 
yearb  ,ind  the  deed  does  nob  contain  any 
provisions  as  tiro  wholly  advantageous  to  the 
mortgagee  and  do  cob  con  FBI  any  correspond- 
ing advantages  in  favour  of  the  mortgagors, 
there  is  no  clog  on  the  redemption  A  I  11. 
1914  P  C  3fi  ,  A  I  R.  1921  Oudh  45  ,  A  I  R. 
1925  Oudh  403,  and  A.I.It.  1027  Oudh  237,  Foil. 

[P  31  0  2J 

(b)  Transfer  of  Property  Act,    S     60— Clog 
on    redemption — No  undue  influence — No  un- , 
fair  dealing — Mere  stipulation     of    high  rate 
of  interest  is  no  clog. 

Where  thero  is  no  undua  intUienco  or  unfair 
-dealing,  no  case  of  clog  can  bo  put  forward 
merely  upon  the  ground  that  a  high  rate  of 
interest  has  I>??n  stipulatad  for  in  the  mort- 
gage deed  7  O.  L  J  33rJ,  Foil.  [P  3-2  C  Ij 

(c)  Transfer  of  Property    Act,    S.  60 — Clog 
on     redemption  —  Usufructuary  mortgage  — 
•Usufruct  not  sufficient  for  interest  on    whole 
amount — Provision    for    interest   on    the   re- 
maining amount  at  stipulated  rate — There   is 
no  clog  on  redemption. 

Whore  the  profits  of  mortgaged  property  are 
not  enough  to  cover  interest  accruing  on  a, 
portion  of  the  mortgage  money  and  that  por- 
tion is  left  to  carry  interest  at  the  rate  provi- 
ded for  in  the  document,  enforcement  of  such 
stipulation  would  not  amount  to  a  clog  on 
the  equity  of  redemption  A  I.  R  1927  Oudh 
595,  Foil.  [P  32  C  1] 

Nannullak  for  Hyder  Husein  and  A 
C.  Mukerji — for  Appellant 

A  P  Sen  and  Mtihabir  Prasad — for 
Respondents 

Judgment  —  These  two  appeals, 
Nos  129  and  130  of  1928,  arise  out  of 
suits  Nos  235  and  252  of  L927,  decided 
by  the  learned  Munsif  of  Tarabganj  on 
30th  November  1927 

The  dispute  in  these  suits  relates  to  a 
1  anna  4  pies  share  in  village  Indorpur 
in  the  district  of  Gonda.  The  circum- 
stances out  of  which  these  suits  have 
arisen,  si  far  as  they  are  material  to  this 
judgment,  may  be  shortly  stated  : 

i  Lil  and  Girwar   Lil,    son   of 


one  Raj  Bahadur,  were  owners  of  the  pro- 
perty in  suit.  They  mortgaged  the  pro- 
perty to  Gur  Partab  Singh  for  Ra  950, 
for  a  period  of  fifteen  years,  on  5th 
September  1911.  It  was  a  possessory 
mortgage. 

On  14th  October  1925  Drigbijai  Lai 
and  his  son  Gur  Gharan  and  Girwar  Lai's 
widow,  Mt  Parshadi,  mortgaged  the  pro- 
perty in  suit  to  Sirfaraz  Singh  for 
Rs  1,600,  out  of  which  Rs  900  were  left 
with  the  mortgagee  for  redemption  of  the 
prior  mortgage  of  5th  September  1911. 
The  term  of  the  mortgage  in  favour  of 
Sarfaraz  Singh  was  thirty-five  years  and 
six  months.  The  mortgagee  was  to  appro- 
priate the  profits  in  lieu  of  interest  on 
Rs  1,000  and  interest  was  to  be  paid  by 
the  mortgagors  on  the  remaining  Rs  GOO 
at  Rs  18/12  pei  cent  per  annum,  corn- 
poundable  yearly 

On  29th  July  1926  the  mortgagors 
(Drigbijai  Lil  and  others)  sold  the  pro- 
perty in  suit  to  Udwat  Singh,  brother  of 
Gur  Pratab  Singh,  prior  mortgagee 
Udwat  Singh  and  Gur  Pratab  Singh  are 
admittedly  members  of  a  joint  Hindu 
family 

Sarfaraz  Singh  deposited  Rs  950  in 
Court  under  S.  83  of  Act  4  of  1882  on 
2nd  April  1927  to  pay  oft  the  prior  mort- 
gage of  1911.  However,  Gur  Pratab  Singh 
refused  to  accept  the  money  and  the* 
result  was  that  the  application  was  dis- 
missed on  28th  May  1927  Suit  No  235 
was  thereupon  brought  by  Sarfaraz  Singh 
on  llth  August  1927  for  redemption  of 
the  prior  mortgage  of  1911,  against  Gur 
Pratab  Singh  and  Udwat  Singh.  The 
defence  was  that  the  mortgage  was  extin- 
guished as  Udwat  Singh  had  already 
redeemed  the  property  from  his  brother 
Gur  Pratab  Singh  and  thus  nothing  was 
left  to  bo  redeemed 

Suit  No  252  was  then  brought  by 
Udwat  Singh  and'  the  original  mortgagors, 
against  Sarfaraz  Singh,  on  6th  September 
1927  for  redemption  of  the  mortgage  of 
1925,  on  the  allegation  that  the  terms  of 
the  mortgage  constituted  a  clog  on  re- 
demption and  that  they  were  therefore 
entitled  to  redeem  the  mortgage  at  once 
without  waiting  for  the  term  entered  in 
thw  deed 

The  claim  was  resisted  by  Sarfaraz 
Singh  He  denied  that  the  terms  consti- 
tuted a  clog  on  redemption  and  contended 
also  that  Udwat  Singh,  being  transferee 
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from  the  mortgagors,  could  not  raise    the 
plea,  of  clog  on  redemption 

Both  the  suits  were  tried  together  by 
the  learned  Munsif  of  Tarabganj.  He 
found  in  Sarfaraz  Singh's  suit  that  the 
latter  was  entitled  to  redeem  the  mort- 
gage as  the  alleged  redemption  by  Udwat 
Singh  from  Gur  Pratab  Singh  was  a  bogus 
one  The  suit  of  Sarfaraz  Singh  was 
therefore  decreed  by  the  learned  Munsif 
Hejfound  in  Udwab  Singh's  suit  that  the 
terms  of  the  deed  do  not  constitute  a 
clog  on  redemption  and  tho  claim  for 
redemption  was  therefore  premature  Ho 
therefore  dismissed  that  suit 

Udvvat  Singh  and  his  trunsf errors  then 
appealed.  Both  the  -appeals  were  allowed 
hy  the  learned  Additional  Subordinate 
Judge  The  result  was  that  the  claim  of 
TJdwat  Singh  was  decreed  and  S-irfaiMz 
Singh's  suit  was  dismissed  with  costs 

Sarf.iiMz  Singh  has  now  come  to  thid 
Court  in  second  appeal  He  challenges 
the  findings  of  the  learned  Additional 
Subordinate  Judtje  on  the  points  decided 
against  him. 

The  plea  that  Udw.it  Singh  could  not 
raise  the  pica  of  clog  on  redemption  has 
now  been  given  up  by  the  appellant's 
learned  counsel  He  contends,  however, 
that  the  terms  of  the  mortgage  of  1925  do 
not  constitute  a  clog  on  redemption  and 
the  claim  for  redemption  should  therefore 
be  rejected.  The  only  point  for  determi- 
nation in  appeal  No.  130  of  1928  is 
whether  tho  terms  of  the  deed  in  suit 
(i.e  ,  mortgage-deed  dated  14th  October 
1925)  operate  as  a  clog  on  the  equity  of 
redemption  We  have  heard  the  learned 
counsel  on  both  sides  at  some  length 
We  have  also  examined  the  deed  in  suit 
carefully  We  think  the  terms  of  the 
deed  in  suit  do  not  operate  as  a  clog  on 
the  equity  of  redemption 

It  has  now  definitely  been  settled  by 
the  case  of  Dakhtawar  Bcyam  v  Husaim 
Khanum  (l)  that  ordinarily  there  cannot 
be  any  redemption  before  the  term  of  the 
mortgage  expires.  As  pointed  out  in  the 
case  of  Sohan  Lai  v  Kunwar  (2),  a  stipu- 
lation for  a  long  period  before  which  re- 
demption is  not  to  be  allowed  does  not 
by  itself  amount  to  a  fetter  on  the  right 
of  redemption,  but  it  may  when  coupled 
with  other  collateral  covenants  in  the 
mortgage,  go  to  show  an  intention  on  the 

(1)  A.  I.  R.  1914  P.  C.  36=36    All.    195=41    I 
A.  84  (P.O.). 

(2)  A.  I.  R.  1921  Oudh  43. 


part  of  the  mortgagee  to  render  redemp- 
tion extremely  difficult,  if  not*  altogether 
impossible,  so  as  to  constitute  a  clog  en 
the  equity  of  redemption.  It  was  of  course 
held  by  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh  in  the  case  of 
Muhammad  Khan  v  Bam  Lai  Kalwar 
(3)  that  a  postponement  of  the  right  of 
redemption  for  a  long  period,  wheii 
coupled  with  such  other  provisions  in  the 
mortgage-deed  as  are  wholly  advantageous 
to  the  mortgagee  and  do  not  confer  any 
corresponding  advantages  in  favour  of  the 
mortgagor,  operates  as  a  clog  on  the  equity 
of  redemption  and  the  mortgagor  is  enti- 
tled to  be  relieved  of  it.  As  pointed  out 
in  the  case  of  Daryalu  Lai  v.  Rariq-un- 
mssa  (4),  decided  by  a  Bench  of  this 
Court  on  20th  April  1927,  if  the  effect  of 
a  condition  postponing  redemption  for  a 
specified  term  of  years  is  to  make  the 
mortgage  practically  irredeemable,  a  Court 
is  justified  in  setting  it  aside,  but  ordi- 
narily, anil  in  tho  absence  of  a  special 
condition  entitling  the  mortgagor  to  re- 
deem during  the  term  for  which  a  mort- 
gage is  cieitecl,  the  right  uf  redemption 
can  only  arise  on  the  expiration  of  the 
specified  period 

Where  a  m?rtgage  contains  a  condi- 
tion that  it  should  not  be  redeemable 
for  75  years  and  the  condition  is  not 
unreasonable  and  its  effect  is  not  at 
the  end  of  that  period  to  raise  the 
amount  payable  for  redemption  to  an  un- 
conscionable figure,  tho  condition  which 
prevents  redemption  until  the  period  of 
75  years  has  pissed  is  enforceable.  Bach 
case  has  to  be  decided  on  its  own  facts 
and  circumstances  There  is  nothing 
more  dangerous  and  misleading  than  to 
apply  tho  inferences  to  be  drawn  from  one 
set  of  facts  to  the  facts  and  circumstances 
proved  elsewhere  Wo  have  examined  the 
deed  in  suit  carefully  The  term  of  the 
mortgage  is  of  course  thirty-five  years  and 
six  months,  but  we  find  no  other  provi- 
sions in  the  mortgage-deed  as  are  wholly 
advantageous  to  the  mortgagee  and  do  not 
confer  any  corresponding  advantages  in 
favour  of  the  mortgagors  Tho  mortga- 
gors or  their  ancestors  had  already  mort- 
gaged the  property  in  suit  to  Gur  Pratab 
Singh  for  Hs  -950  by  the  deed  dated  5th 
September  1911.  It  was  a  mortgage  with 
possession  and  the  mortgagee  was  to 
appropriate  the  profits  in  lieu  of  interest. 

(3)  A.  I.  R.  1925  Oudh  406. 

(4)  A,  I.  R.  19527  Oudh  237. 
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Ik  appears  that  the  profits  .accruing  from 
the  property  were  sufficient  only  to  pay 
the  interest  due  on  the  mortgagee  for 
redemption  of  the  prior  mortgage  The 
mortgigee  was  to  appropriate  the  usufruct 
in  lieu  of  interest  on  Rs  1,000  and  interest 
was  to  he  paid  by  the  mortgagors  on  the 
remaining  Rs  600  at  Rs  18-12-0  per  cent 
per  annum  with  yearly  rests  The  profits 
of  the  mortgaged  property  were  not  suffi- 
cient to  cover  the  interest  ucurumg  on  the 
said  BUQI  'of  Rs  600  and  hence  the  mort- 
gagors had  covenanted  to  pay  interest  at 
the  rate  mentioned  above.  In  the  first 
place,  the  rate  of  interest  is  not  a  high 
rate  In  the  second  place,  in  the  absence 
of  undue  influence  or  unfair  dealing,  no 
case  of  clog  can  bo  put  forward  merely 
upon  the  ground  that  a  high  rate  of  in- 
heres t  has  been  stipulated  for  in  the 
mortgage-deed  see  Saheb  Bakhsh  Singh 
v.  Muhammad  Ah  (5)  As  pointed  out  in 
the  case  of  Gokul  Prasad  v  Goitn 
Prasad  (o),  where  the  profits  of  the  mort- 
gaged property  are  not  enough  to  cover 
interest  accruing  on  a  portion  of  the  mort- 
gage money  and  that  portion  is  left  to 
carry  interest  at  the  rate  provided  for  in 
the  document,  there  is  no  reason  why  the 
enforcement  of  a  covenant  of  that  nature 
vrould  constitute  any  clog  on  the  equity 
of  redemption.  It  is  true  that  interest, 
if  it  remains  unpaid,  may  accumulate, 
but  who  is  to  blame  for  that.  It  cannot 
accumulate  if  it  is  paid  by  the  mortgagors 
at  the  proper  time.  The  mortgagors  can 
easily  stop  the  running  of  interest  by 
making  payments  at  the  proper  time.  If 
they  fail  to  do  so  they  have  themselves  to 
thank  for  the  consequences  We  do  not 
find  that  the  conditions  entered  in  the 
deed  are  unreasonable  The  covenants  in 
the  mortgage  in  suit  do  not  show  that 
there  was  any  intention  on  the  part  of 
the  mortgagee  to  render  redemption  im- 
possible or  extremely  difficult.  Under 
these  circumstances,  we  are  not  prepared 
to  agree  with  the  finding  of  the  learned 
Additional  Subordinate  Judge  on  the  point 
under  consideration.  We  hold,  agreeing 
with  the  learned  Munsif,  that  the  terms 
of  the  deed  in  suit  do  not  constitute  clog 
on  the  equity  of  redemption  Udwat 
Singh's  suit  is  therefore  premature  and 
the  claim  for  redemption  must  therefore 
be  rejected. 

The  result   is   that   we  allow     appeal 

(-j)  [1920]  7  O.  L.  J.  389=58  I.  C.  115. 
(6)  A.  I.R.  1927  Oudh  595. 


No  130  of  1928  and,  setting  aside  th* 
decree  of  the  lower  appellate  Court,  res- 
tore that  of  the  first  Court.  The  appel- 
lant will  get  his  costs  from  Udwat  Singh 
respondent  in  all  the  three  Courts 

Wo  cannot  dispose  of  appeal  No  129  of 
1928  which  arises  out  of  suit  No  235 
of  1927  The  appeal  which  arises  out  of 
that  suit  was  not  disposed  of  by  the 
learned  Additional  Subordinnte  Judge  on 
the  merits.  Having  disposed  of  the  other 
appeal,  he  did  not  think  it  necessary  to 
dispose  of  appeal  No  3  of  1928,  before 
him  on  the  merits  and  made  the  following 
observations  in  his  judgment  : 

"In  view  of  tha  decision  in  the  first  case  the 
second  suit  should  ba  dismissed.  Therefore 
the  decree  of  the  Court  below  in  the  other  suit 
No.  23")  of  1927,  decreeing  the  suit  for  posseR- 
sion,  is  act  aside  and  the  appeal  No  3  of  192ft 
is  also  allowed  with  coats  and  the  suit  No.  235 
of  li)27  is  dismissed  with  costs  " 

We  allow  the  appeal  and  setting  aside 
the  decree  of  the  lower  appellate  Court 
remand  the  case  to  that  Court  with 
directions  to  re-admit  the  appeal  under  its 
original  number  in  the  register  of  appeals 
and  proceed  to  determine  it  according  to 
law  Costs  will  abide  the  result. 


W  S./H  K. 
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GOKARAN  NATH  MISRA  AND 
SKIVASTAVA,  JJ 

Mt  Naurozi — Plaintiff — Appellant. 

v 

Mohammad  Noor  Khan — Defendant — 
Bespondent. 

First  Appeal  No  32  of  1928,  Decided 
on  10th  October  1928,  from  decree  of 
Sub- Judge,  Mohanlalganj,  D/-  28th  No- 
vember 1928. 

Oudh  Law§  Act,  S.  5— Reasonable  amount 
of  dower  should  be  determined  from  meant 
of  husband  at  the  time  of  suit. 

Section  5  lays  down  that  the  dower  to  be 
allowed  by  the  Court  shall  be  reasonable  with 
reference  to  the  means  of  the  husband  and  the 
status  of  tho  wife.  In  determining  what 
amount  would  be  reasonable  considering  the 
means  of  the  husband,  the  Court  has  to  look  to 
the  means  of  the  husband  at  the  present  time 
when  the  contract  is  sought  to  bo  enforced  and 
not  to  his  moans  at  the  time  when  the  contract 
was  entered  into.  [P  34  C  1] 

Ghulam  Hasan  and  Mohammad  Husain 
— for  Appellant 

Wasim  Anant  Prasad  and  Sri  Ram— 
for  Bespondent 
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Judgment. — This  is  an  appeal  against 
the  decision  of  the  Subordinate  Judge  of 
Mohanlalgan],  Lucknow.  It  arises  out  of 
a  suit  for  the  recovery  of  dower  Ad- 
mittedly the  marriage  of  the  plaintiff  and 
the  defendant  took  place  on  5th  May  1890. 
The  plaintiff's  case  as  alleged  in  the 
plaint  is  that  the  dower  fixed  at  the  time 
of  mirriago  was  Rs.  20,000  and  that  she 
had  been  divorced  on  1st  May  1926  and 
was  therefore  entitled  to  recover 
Ea1  20,000  on  account  of  dower  from  the 
defendant  The  defendant  in  his  defence 
pleaded  that  the  dower  fixed  at  the  time 
of  nikah  amounted  to  Rs  111  only  and 
that  this  amount  had  been  paid  up  after 
the  divorce.  Ho  also  pleaded  that  the 
divorce  took  place  about  30  years  ago  and 
so  the  claim  was  barred  by  time  In  any 
case,  he  pleaded  that  the  amount  claimed 
was  excessive  and  unreasonable 

The  learned  Subordinate  Judge  held 
that  the  evidence  led  by  the  plaintiff  as 
well  as  by  the  defendant  on  the  question 
as  regards  the  time  of  the  alleged  divorce 
w.is  unsatisfactory  but  accepted  the  plain- 
tiff's ciso  that  she  had  not  been  divorced 
before  the  proceedings,  which  took  place 
in  the  City  Magistrate's  Court  on  21st 
May  1926  On  the  question  of  dower  he 
found  that  the  plaintiff  had  failed  to 
prove  that  it  was  fixed  at  Rs  20,000  He 
further  held  that  the  evidence  given  by 
the  defendant  about  the  dower  being 
Rs  111  was  far  from  satisfactory  How- 
ever, he  held  that  as  the  plaintiff  had 
failed  to  establish  her  case  the  Court  had 
no  option  but  to  accept  the  defendant's 
figure.  He  also  disbelieved  the  evidence 
relating  to  the  alleged  payment  of  dower 
by  the  defendant.  On  these  findings  he 
gave  the  plaintiff  a  decree  for  Rs  111 
only.  It  should  bo  noted  that  the  learned 
Suboidmato  Judge  also  recorded  a  finding 
to  the  effect  that  if  the  dower  had  been 
proved  to  have  been  Rs  20,000  he  would 
have  awarded  Rs  5,000  as  a  reasonable 
amount 

The  plaintiff  comes  here  in  appeal 
She  has  confined  her  claim  in  this  Court 
to  the  sum  of  Rs  5,000  The  contentions 
raised  on  her  behalf  are  that  on  the  evi- 
dence, oral  ami  documontry,  it  has  been 
satisfactorily  established  that  the  amount 
of  dower  fixed  at  the  time  of  marriage  was 
RB.  20,000  and  that  at  any  rate  it  should 
be  found  that  the  customary  dower  in  her 
family  was  Rs.  20,000 

1929  O/5  &  6 


Both  parties  are  agresd  that  on  the  day 
when  the  plaintiff  was  married  to  the  de- 
fendant the  plaintiff's  sister,  Mt.  Mariam 
Khan  am,  was  also  married  to  one  Wali 
Bakhsh  Both  marriages  took  place  at 
one  and  the  same  time  The  plaintiff's 
case  was  that  at  the  time  of  her  marriage 
there  were  executed  two  documents,  one  a 
nikahnama  (Ex.  1)  and  the  other  an 
iqrarnarna  (Ex  2)  by  the  defendant  in 
favour  of  the  plaintiff  Two  similar 
documents  were  executed  in  connexion 
with  the  marriage  of  the  plaintiff's  sister, 
one  being  nikahnama  (Ex  4)  and  the 
other  an  iqrarnama  (Ex  3)  by  Wali 
Bakhsh  in  favour  of  Mt  Mariam  Khanam. 
All  these  four  documents  were  denied  by 
the  defendant  In  his  statement  as  D. 
W.  1  he  alleged  that  no  nikahnama  was 
written  in  the  marriage  But  the 
genuineness  of  the  two  iqrarnamas  (Exs 
2  and  3)  was  accepted  in  the  course  of  the 
trial  of  the  suit  and  their  genuineness  is 
no  longer  disputed  The  learned  Sub- 
ordinate Judge  did  not  accept  the  nikah- 
namas  (Exs.  2  and  4)  to  be  genuine  We 
cannot  see  our  way  to  agree  with  the 
learned  Subordinate  Judge  in  this  matter. 
In  the  first  place,  when  the  plaintiff  and 
her  sister  adopted  the  rather  unusual 
course  of  getting  deeds  of  agreement  on 
stamped  papers  in  their  favour  containing 
stipulations  intended  to  safeguard  them- 
selves against  ill-treatment  and  securing 
promise  for  suitable  provision  for  their 
food  and  raiment,  etc,  it  is  in  the  highest 
degree  improbable  that  they  should  not 
have  resorted  to  the  very  common  prac- 
tice of  getting  nikahnanns  executed. 
Realizing  this  fact  the  learned  counsel 
for  the  defendant  stated  before  us  that 
nikahnanvis  wore  executed  but  they  were 
different  from  Exs  1  and  4  This  posi- 
tion is  hardly  available  to  the  defendant's 
counsel  when  the  defendant  stated  on 
oath  that  no  nikahnamas  were  executed 
at  all 

Next,  let  us  examine  the  reasons  given 
by  the  learned  Subordinate  Judge  for 
rejecting  Exs  1  and  4.  (The  judgment  then 
discussed  the  of  genuineness  of  Exs  1  and 
4,  and  concluding  that  they  were  genuine 
proceeded)  It  was  pointed  out  by  the  learn- 
ed counsel  for  the  defendant-respondent 
that  at  the  time  of  marriage  fclio  plaintiff 
and  her  mother  were  almost  paupers  and 
it  was  argued  that  it  was  therefore  most 
improper  that  such  a  large  sum  should 
have  been  fixed  as  dower  The  argument 
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docs  nob  appeil  to  us,  as  it  is  a  matter  of 
common  knowledge  that  the  amounts 
fixed  for  dower  are  frequently  out  of  all 
proportions  to  the  means  of  the  husband 
It  ia  this  practice  which  led  the  legis- 
lature to  enact  the  provision  co'it  lined  in 
R  5,  Oudh  Laws  Act  We  therefore  find 
that  the  -amount  of  dnwor  HTod  at  the 
tirnn  of  marri-a^o  was  Rs  20,000  Tnfhis 
view,  it  is  not  nnwssirv  for  us  to  enter 
into  tho  rjiiMHtion  of  customary  dowor  hut 
we  miLjht  remark  that  tho  ovirlnnrrj  with 
regard  in  it  is  vorv  mf.i^ro  inasmuch  as 
it  consist*  only  of  the  urifoi  roboratod 
statement  of  HIM  plaintiff  about  the  dower 
of  hfr  hvo  bisters  hivini;  boon  li\o]  at 
Rs  UO.OOO 

The-  nn\t  question  is  us  rt^ards  the 
amount  which  should  he  considmrd  roi- 
nonilih1  within  tho  me  in  ing  of  S  .r>,  Oudh 
Laws'  Ant  The  Imrnol  SuU 'ndmito 
•Tudgf1  was  of  opinion  th  it  l,h<;  defendant 
possessed  pruptti  l.y  \vuith  Us  20,000  or 
Rs  2")  ,000  Thn  oral  r\  irlrnu-J  nn  tho 
point  r-onsi.sts  n(  thn  solitary  sUtornont 
of  Abdul  A/I/  Khun  (P  \V  No  ')),  a  hi.i- 
thni  of  tlio  defendant  IFm  tividonce  is 
(ju^to  Vii^uc*  urid  we  hii,v<!  no  flouht  tli.it 
ho  hits  vtiry  much  r\rmr^(initoil  the  me.inu 
of  the  dofondnnt  It  id  admitted  by  Lho 
plaintiH  that  thn  defnnrl<Liit  and  hm  hro- 
ther.^ilnd  Ah  (P  \V  2),  wore  riot  on 
tfood  tm  ms  \s  ro^'iiidn  the  ilefondanh's 
statcmont  oonUmnd  in  tlio  plaint  in  the 
suit  hrouiiht  hy  him  for  pnrtidinn  he  did, 
no  clouht,  claim  th-iL  his  sham  in  thn 
entire  property,  movonhlo  and  iiurnovahlo 
possesgod  hy  the  two  hrothma  wtis 
Rs  20,000  T3ut  it  is  obvious  that  at 
that  tnnu  ho  was  intorostod  in  oxitfgora- 
ting  tho  value  of  his  shuru  in  the  pro- 
perty which  lio  claimed  fiom  his  brother 
Further  the  hminod  Ruhordinnte  Jud^e 
lias  fixed  at  Rs  5,000  na  a  reasonable 
iimount  \\ith  lofercnco  to  the  moans  of 
tho  luishiind  Ho  has  entirely  ignored 
another  olomunt  which  also  rotpiiroa  to  he 
oonsidorod,  namely,  the  status  of  tho  wife 
S  5,  Oudh  Laws  Act,  la^q  down  that  the 
dower  to  be  allowed  by  the  Court  shall  be 
reasonable  witih  roforenco  to  tho  mo.ins  of 
the  husband  and  tho  status  of  tho  wife 
In  this  ease  it  is  admitted  by  the  plain- 
tiff that  her  father  was  a  khansaman,  who 
had  died  10  or  12  yeais  before  the  mar- 
riage and  that  at  the  time  of  her  marriage 
her  mother  used  to  live  by  sewing  clothes. 
The  defendant  himself  at  the  time  of 
ni.xruago  was  earning  only  a  few  an  mis  a 


day  and  his  father  used  to  earn  about 
Rs  5  or  Rs  6  a  month  by'pnvate  tuition. 
However  this  is  immaterial  as  we  have  to 
look  to  the  means  of  the  husbind  cit  the 
present  time  when  the  contract  is  sought 
to  be  enforced  and  not  to  his  moms  at  the 
time  when  the  c^nli.ict  was  entered  into  , 
Making  necessary  allowance  for  the  ex-i 
acftjenitmn  rnido  in  tho  evidence  referred 
to  rprffirdintf  the  mnans  of  the  husbind 
and  piling  due  considcr.itio'i  to  the  status 
of  the  wifr,  wo  are  of  opinion  that  Rupees 
'J.OOO  would  bf»  ,i  reasonable  amount  We 
hold  AfLoidmtjlv 

It  rrrii'iins  now  to  deal  with  the  cross- 
nhjcctions  lilo  1  bv  I  ho  iltifend.int  Tlie 
only  point  lifted  in  support  of  them  is 
that  tho  divorce  took  pLice  'JO  %peii3  a^o 
Jlulrinc-o  his  bonn  placed  on  I  ho  stato- 
inonls  of  Nur  Khui,  dofrnvlrint  (I)  W  I  ), 
N.I/II  Khan  (1)  W  <1)  and  A/iz  Muh,Hu- 
m;id  Kli.in  (I)  W  .rj)  Tho  defendant  is 
obviously  a  most  intorrsted  witness  His 
stoiy  iiboul,  tho  do\%or  h.iving  been  fixed 
at  Rs  III  only  and  about  that  dower 
having  also  boon  pud  has  been  foun  I  to 
b(*  utterly  fulso  Na/ir  Kb  in  is  his  own 
biothot  and  \/\x  Muli,iinin  irl  Khan  is  Ins 
sisLoi's  son  Vs  puntod  out  by  tho 
lo.irncd  Su[)ortliii[ito  Tuilt,fo,  the  plaintiU's 
sLiiteinonL  nbjut  bho  wifo  of  D  W  2  luv- 
in^  beon  present  at  the  fimoof  tho  divorco 
is  contiadictod  bv  (ho  btalomont  of  D  W 
2  l-o  tin1  (Mtoct  thit  ho  had  not  boon  mir- 
nod  \vhtui  tho  divoico  look  phico  Tho 
lo.unnd  Rubonlmato  Jud^'o  romirkod  in 
Ins  jul^mont  that  the  evidence  of  these 
witnossrs  did  not  improsa  him  at  all 
favourably  Wo  can  boo  no  reason  to  dis- 
ai'roo  with  tho  ostim-ate  foimod  by  the 
lu.irned  Subordinato  Jud^o  le^'ardm^  the 
voiacity  of  thebO  witnesses  We  there- 
fore uphold  Ins  finding  about  the  defen- 
dant having  failed  to  prove  that  tho  di- 
vorco  took  place  30  years  ago 

Tho  result  is  that  wo  allow  tho  appeal 
und  docroo  tho  plaintiff's  claim  for  Rs 
2,000  The  parties  will  receive  and  pay 
costs  according  to  their  success  and 
failure  in  both  the  Courts  The  cross- 
objections  are  dismissed  with  costs 

S  N  'nK.  Appeal  allowed 
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Girdhan 
lants. 


Lai    and   another  —  Appel- 


Dcputy  Commissioner ,  Gonda  —  Res- 
pondent. 

Misc.  Appeal  No.  24  of  1928,  Decided 
on  17th  October  192R,  from  order  of  Addl 
Sub- Judge,  Gonda,  D/-  24th  January  1928 

(J)  Civil  P.  C.,  O  9,  R  13  -Appeals 
against  ex-parte  decrees  dismissed — They  be- 
come merged  into  appellate  Court's  decrees 
and  original  Court  cannot  set  them  aside. 

Wh'31'G  appodli  figniusb  ox-pnrfc  i  docreos  arc 
diimibs-ul,  tlio  dacriiii  of  thu  original  Court 
cease  to  exist  from  tho  dati  of  tho  dismissal 
and  thev  Income  merged  into  tlu  n.pp»ll.tti 
Court's  due-roes.  ThoroiiEtoi  tha  original  Court 
has  no  juusdiction.  to  sab  asida  ifc^  ox-pa,rt3  tlu- 
cruns  nu  thy  application  of  tho  ]udgm -nt-dnbt- 
orb  37  All.  20S  ,  A  L.  R  1'JJi  Cal  H30  ,  and 
A.  I  II.  I'm  Ondk  HI,  FnlL  [P  33  C  I] 

(b)  Civil  P^C.,  O  9,R  13:-Z«-parte  de- 
cree against  criminal  in  jail  for  non-ap- 
pearance— Application  to  set  asid-  such  de- 
cree— No  special  concession  should  be  made 
in  favour  of  criminals. 

A  Courb  while  consdermg  whether  it  is  pro- 
per to  set  aside  an  exjpartu  decree  pa^s.nl  by  it- 
self .should  not  make  special  concession  in 
favour  of  criminals  who  worn  111  jail  which 
would  not  b2  granted  to  non-criminals  who 
wero  pi^vjutjd  from  personal  appaaraiicn 

LP  35  C  2] 

S.  N  Roij — for  Appellants. 

G    H    1  homai — for  Bospondenb 

Judgment  — Thoso  appeLils  f.iil  on  a 
preliminary  pjint  Two  decrees  were 
passe  1  cigfiinst  tho  appellants  ox-p-trto  by 
the  Subordinate  Judge  of  Gonda  on  31st 
May  1927  The  appellants  who  were  con- 
victs inja.il  at  the  time  took  two  separate 
courses  They  applied  on  13th  July  1927 
to  tho  Subordinate  Judge  of  Gonda  to  set 
aside  these  ex-parte  decrees  and  they  ap- 
peilocl  on  llth  October  1927,  to  the  Chief 
Court  against  the  decrees  on  the  merits 
Their  appeals  were  dismissed  on  the 
merits  by  the  Chief  Court  in  First  AppoLils 
Nos  122  and  123  af  1927  on  14th  Novem- 
ber 1927  After  their  appeals  had  been 
dismissed  theleirned  Subordinate  Judge 
refused  to  set  aside  the  ex-parte  decrees 
His  order  is  dated  24th  January  1928 
The  appeals  must  fail  because  the  learned 
Subordinate  Judge  clearly  took  tho  right 
course  as  he  had  no  jurisdiction  to  set 
aside  these  decrees.  After  the  appeals 
were  dismissed  by  the  Chief  Court  the 
decrees  of  the  Subordinate  Judge  from 
that  date  ceased  to  exist  and  merged  in 


the  Chief  Court's  decrees.  This  principle 
has  been  laid  down  very  clearly  by  a 
Bench  of  tho  Allahabad  High  Court  in 
Mathura  Pramd  v.  Ram  Charan  Lai  (l). 
This  decision  was  followed  by  the  Judi- 
cial Commissioner's  Court  in  Mahabali 
Prasad  v  Bafbhaddar  Singh  (2)  and  was 
again  followed  by  a  Ranch  of  tho  Calcutta 
High  CoHirt  in  Kalim-ud-din  Ahmad  v 
Eaabak-ud-din  (3)  There  is  thus  no  force 
in  the  appeils  Bat  ap.irt  from  that 
we  are  construmel  to  s  ly  that  on  the 
merits  the  apphcitions  for  restoration 
rightly  deserved  to  be  dismissed  The 
appellants  interests  wero  represented  in 
the  Court  below  both  by  their  agont 
and  by  a  plevlur  After  .1  tirno  the  agent 
absented  himself  He  stated  that  his 
absence  was  due  to  illness  The  trial 
Court  his  found,  and  has  rightly  found, 
tint  this  story  was  iintiuo  The  ploider 
continued  to  uppoir  until  the  end  of  the 
ciso  when  ho  stated  that  ho  had  no  fur- 
ther instructions  and  that  he  would  do 
nothing  mnro  Then  the  trial  Court  passed 
ex-pjirte  decrees  very  properly  The  trial 
Court  would  have  acted  very  improperly 
if  it  hid  not  p.issel  ex-pirto  decrees  at 
the  tune  The  argument  put  before  us  is 
that  becuiso  the  appellants  were  in  jail 
spacial  concession  should  bo  made  in  their 
favour  Wo  do  not  understand  why, 
special  concessions  should  be  made'  in, 
favour  of  criminals  which  would  not  be 
granted  to  mn-crirnmals  who  wore  pre-j 
vented  from  personal  appearance  We 
dismiss  these  appeals  with  costs 

S.N  /R  K  Appeals  dismised. 

(1)  [1915]  37  All   '20S-2S  I.C.  201=13  A  L.J. 
28J. 

(2)  A    I    B   1921  Ouih  lil^24  0.  C    232. 

(3)  A   I.  K.  VJ24  GJ,!    830=51  GA!  715. 


*  A  I.  R  1929  Oudh  35  (2) 

STUART,  C   J  AND  RAZA,  J 

Mohammad  Ahsan  All  and  others—  De- 
fendants— Appellants, 
v 

Ikram  Ali  and  others — Plaintiffs  — 
Respondents. 

First  Appeal  No,  2L  of  1928,  Decided 
on  15th  October  1928,  against  decree  of 
Sub- Judge,  Mohanlalganj,  D/-  22nd  De- 
cember 1927 

(a)  Will  —  Conalruclion  —  Lady  devising 
property  by  will— Second  ion  to  have  powers 
to  make  realization  and  collection!  from 
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estate  and  to  get  12  p.  c.,  of  gross  rental  as 
haq  taluqdari— Other  sons  in  their  status 
of  subordination  to  be  entitled  to  share  of 
profits  —  In  previous  proceedings  Judges 
While  interpreting  her  mother's  will  remark- 
ing that  under  this  lady's  will  other  sons 
were  entitled  to  guzari  only— Other  sons  are 
entitled  to  as  good  a  title  as  second  son — In 
previous  case  Judges  made  only  passing  re- 
marks which  cannot  throw  light  on  this  will 
"A  lady  devincdihcr  immovable  prop°rty  to 
her  lour  sons  and  the  will  provided  After  mo 
my  second  son  AL  shall  become  my  successor 
and  under  his  subordination  his  thrcj  broth  2rs 
shall  remain  M  alonn  sh:ill  have  power  to 
raakj  realization  ,md  collections  from  the 
esttije  M  Nhu.ll  have  nuwt?i  to  take  12  per  cent 
as  haq  talukdari  on  tho  ontiro  gross  rental,  my 
threj  sous  in  their  status  of  buhordinabion 
shall  bo  entitled  to  get  profits  at  thu  rats  of 
one-fourth  each  "  In  certain  previous  pro- 
c  Mdings,  in  which  tho  Judges  wore  concerned 
with  111  5  construction  of  n  will  by  the  lady's 
mother,  thjy  had  considered  that  under  this 
documjut  Id's  brothers  had  no  right  to  any- 
thing more  than  a  gu/.ara  or  money  payment. 
But  no  reasons  wero  given  in  thsir  judgment 
to  support  a  .suggestion  that  tho  mother  and 
daughter  had  wished  to  dispose  of  their  pro- 
perty in  thu  bam^i  manner 

Held  .  that  on  tho  correct  interpretation  OL 
thj  will  AT,s  brothers  had  as  good  a  title  us 
M  in  respect  of  their  shares  Tht>y  were  cer- 
tainly not  guzarcUrb.  The  power  of  manage- 
ment, tho  dignity  of  tho  position,  and  the 
righ^  to  han  tahikdj,n  were  reserved  for  J/, 
bu;  apart  from  that  there  was  no  distinction 
in  bill-.  [P38U1J 

Ht'ld  .  furihrr  that  the  Judges  in  the  previ- 
ous case  had  only  mad 3  a  passing  remark  as 
regards  this  will,  and  their  decision  regarding 
thj  mother's,  will  cannot  throw  light  on  the 
dicision  of  tho  daughter's  will  for  it  is  always 
dangerous  to  construe  tho  words  of  one  will  by 
the  construction  of  more  or  less  similar  words 
jn  a  different  will  :  A.  I.  R  1922  P  C. 
63,  FolL  W  3»  C  1] 

(b)  Specific  Relief  Act,  S.  42-  One  co- 
tenant  managing  estate  and  paying  profits 
to  other  co-tenants  -  He  ass-rting  with 
s'j^ess  before  revenue  authorities  that 
they  were  not  entitled  to  proprietary  rights 
—The  other  co-tenants  suing  for  declaration 
as  to  their  title  without  joint  possession 
—Their  prayer  for  declaration  of  title  was 
correct 

A  ton^nt-in-common,  who  was  entitled  to 
the  management  of  the  estate  and  who  paid 
other  t'Tjants-m-comnK'n  their  profits  out  of 
tha  estate,  had  assorted  with  success  before  the 
revenue  authorities  that  they  had  no  proprie- 
tary nghta  and  that  thoy  were  only  mainten- 
ance holders.  The  oth^r  teuants-in-conunon 
sued  foi  declaration  as  to  their  title  ;  but  not 
for  joint  possession 

He  d  '  that  the  prayer  for  declaration  was 
a  correct  prayer  on  their  part.  [P  38  C  2] 

(c)  U.  P.  Land  Revenue  Act,  Ss.  233  and 
1U— Person  entitled  to  three  annao  share- 
He  suing  for  partition— Revenue  authorities 
recognizing  his  right  to  one  anna— He  ask- 
ing partition  of  one  anna  and  stating  that 


he  would  get  his  title  to  remainder  settled  in> 
Court— Other  party  in  possession  on  his 
behalf— He  could  sue  for  declaration  of  his 
title  to  remainder— There  was  no  objection 
undor  S  111  regarding  two  annas  share  RO  as 
to  bar  civil  Courts1  jurisdiction  under  S.  233. 
A  porson  entitled  to  three-annas  bharo  in 
a  village,  sued  for  portion  of  his  share  , 
but  tlu)  revenue  authorities  rccogni/od  his 
title  foi  one  anna  'share  only  lie  applied 
saying  that  ho  would  bo  satisfied  if  he  obtained 
a  portion  of  a  share  of  one  anna  only  for  the 
present.  But  he  stated  very  clrarly  that  ho 
did  not  withdraw  his  chum  in  respect  of  the* 
remainder  and  that  he  was  going  to  get  hm 
title  settled  in  respect  of  the  remainder  by  tak- 
ing his  rvmedy  in  a  competent  Court  He  then 
sued  foi  declaration  of  Ins  title  to  tho  remain- 
ing two  annas  It  w.is  argued  against  him 
that  he  could  not  obtain  a  decree  for  a  de- 
claration but  he  could  only  obtain  a  decree* 
that  ho  was  in  joint  pc  sscssion.  It  was  also- 
argued  th-it  his  suit  was  banod  under  S.  1233, 
Land  Kcvcnun  Act 

Held  :  that  ho  could  suo  for  declaration  of 
his  titl'j  to  the  two  annas  share.  He  noed  not 
havo  failed  for  joint  possession  for  he  did  not- 
desire  to  oust  the  other  side  fro™  possession 
who  were  holding  on  his  behalf. 

Held  further  :  that  there  is  nothing  in  the- 
Land  Revenue  Act,  which  prevents  recorded 
coshaier  from  applying  for  a  partition  of  only 
a,  portion  of  his  share  Ho  asked  tho  revenue 
authorities  to  partition  the  one  anna  in  ros- 
ppct  of  which  his  title  was  admitted  and  to- 
havo  the  remaining  two  annas  out  of  tho  case 
until  he  had  obtained  tho  decision  of  a  com- 
petent Court  It  could  not  be  said  that  there 
was  in  rrspoct  of  tho  two  annas  any  objection 
under  S  111  raising  the  question  of  proprie- 
tar>  title  Tho  suit  was  not  therefore  barred 
bv  S  233  Land  Revenue  Act  38  All.  302 
(F.li.),  Foil.  [P  S9  C  '2,  P  40  C  1J 

Hyder  Jlusein  and  A  C  Mukerjt — 
for  Appellants 

M  Washim  and  Khahq-Uz-Zaman — 
for  Respondents. 

Judgment. — This  is  an  appeal  by  cer- 
tain defendants  against  a  decree  in  which 
the  plamtitfs  have  obtained  a  declara- 
tion that  they  are  co-proprietors  in  cer- 
tain property,  co-under-proprietors  in 
certain  other  property  and  co-muj.fidars 
in  certain  other  property  In  order  to 
understand  the  questions  for  decision  it 
is  necessary  to  state  the  following  facts  : 
A  lady  called  Mukhtar-un-nisa  was  mar- 
ried to  a  gentleman  called  Gha/anfar  All. 
She  owned  certain  property  in  her  own 
right  He  owned  certain  property  in 
his  own  right  This  lady  admittedly 
made  a  will  on  15th  October  1889,  devis- 
ing all  the  property  in  her  possession. 
According  to  tho  plaintiffs  she  devised 
under  this  will  her  immovable  property 
to  her  four  sons  The  disposition  was, 
according  to  the  plaintiffs,  that  her 
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-second  son  Mohsin  All,  should  remain  in 
possession  of  the  whole  of  the  immova- 
ble property  hut  that  ho  should  enjoy 
only  a  portion  of  the  income  and  that  her 
three  remaining  sons  should  own  the  re- 
mainder with  no  power  of  management 
f(tha,fc  being  left  entirely  tn  Mohsin  Ali) 
but  as  proprietors  with  a  title  similar  to 
the  title  of  Mohsin  Ali  Put  in  the 
shortest  manner  their  case  would  thus  ho 
that  the  fnur  brothers  wero  temmts-in- 
curftinon,  Mohsin  Ah,  however,  being  in 
complete  charge  of  the  property  and  be- 
ing considered  in  a  social  pDSitinn  analog- 
ous to  that  of  a  tiluqdar  He  was  to 
lecoive  as  a  special  allowance  twelve  per 
cent  of  the  entire  gross  rental,  which  was 
described  as  haq  taluqdari  The  larlv 
died  on  22nd  Juno  1H90  and  Mohsin  Ah, 
ii&  would  bo  expected  from  the  terms  of 
the  will,  engaged  with  the  revenue  au- 
thorities for  tho  piymenfc  of  the 
Government  revenue  of  the  revenue  pay- 
ing property  The  names  of  tho  other 
sons  were  entered  in  thn  revenue  papers 
but  from  the  entries  in  the  revenue 
papers  it  would  almost  appeal  that  Moh- 
sin Ali  was  the  proprietor  Tie  died  in 
1920  and  ho  is  now  represented  by  his 
sons,  tho  appellants  in  this  appeal  His 
brother  Tahawar  All  prodeceised  him 
and  it  is  accepted  by  both  sides  that 
Mohsin  Ah,  succeeded  to  Tahwar  All's 
rights  The  plaintiffs-respondents  arc 
Ikram  Ah,  another  son  of  Ghazj.nf.ir  Ali 
t\nd  Mukhtar-un-maa,  the  two  sons  of 
another  deceased  son  Ashiq  Ah  and  a  son 
•of  a  deceased  son  of  Ashirj  Ah 

There  has  been  no  contest  as  to  the 
fact  that  tho  rights  of  the  pai  ties  in  the 
property  are  hereditary.  But  at  the 
recent  settlements  of  the  Bara.  B.inki  and 
Lucknow  Districts  the  appellants  asserted 
that  the  four  plaintiffs  respondents  had 
only  the  position  of  maintenance-holders 
iind  that  they  were  not  entitled  to  Ivwo 
Ihoir  names  entered  in  tho  proprietary 
registers  Tho  revenue  authorities  ac- 
cepting this  view,  the-plaintiffs  instituted 
tho  suit  out  of  which  this  appeal  has 
arisen  to  obtain  a  declaration  that  they 
have  proprietary  interests  Their  case 
was  not  that  they  were  out  of  possession 
They  admitted  that  they  have  boon  paid 
their  share  of  tho  income  regularly.  They 
were  not  entitled  to  management.  Their 
oaso,  however,  was  that  they  were  prop- 
rietors or  under-propnetors  or  muafidars, 
•as  the  case  might  be  with  exactly  the 


same  title  which  Mohsin  Ali  had  pos- 
sessed, although  they  made  no  claim  to 
the  special  privileges  allowed  to  Mohsin 
Ali  under  the  torms  of  the  will.  The 
learned  trial  Judge  having  decided  in 
their  favour  tho  appellants  have  come 
hero  contesting  his  decision  on  various 
grounds  It  is  sufficient  to  say,  as  far  a=3 
thia  appeal  is  concerned,  that  a  previous 
plea  taken  to  the  effect  that  the  suit  was 
barred  by  limitation  h.ia  now  been  ubirr 
doned  and  that  all  other  pleas  hive  been 
abandonee!  except  the  following  three 
pleas 

It  is  argued  in  the  first  place  that  on 
a  construction  of  MukhLj.r-un-nibj.'s  will 
tho  plaintiffs  are  clearly  mdintenance- 
holdors  and  no  more  It  has  been  argued 
that  in  no  circumstances  can  a  suit  for 
declar,it ion  lie  and  that  in  pirticular  no 
suit  for  declaration  can  he  with  reference 
to  any  part  of  the  vilLige  Jasmamla  It 
is  further  argued  that  tho  plaintiffs  arc 
debarred  under  the  provisions  of  S  233 
(k),  Land  Revenue  Act,  (Local  Act  3  of 
L901)  from  asserting  title  to  any  portion 
of  tho  village  Jasiuanda  After  having 
heard  the  arguments  of  the  learned  counsel 
for  the  appellants  and  tho  reply  of  the 
learned  counsel  for  the  respondents  we 
dispose  of  tho  plois  as  follows  •  We  agree 
with  the  construction  placed  by  the 
learned  tri.il  .Judge  on  the  terms  of  the 
will  of  Mukhtar-un-nis.a  to  which  refer- 
ence has  already  been  made  This  wifi 
is  Ex-A-2.  A  correct  translation  of  the 
important  passages  is  as  follows 

"I  Aftor  in.»,  my  second  son  Holism  Ali 
shall  be  my  successor  in  respect  of  my  entire 
immovable  property  specified  beloNY  and  under 
his  subordination  his  three  brothers,  vi/ 
Tahawar  Ali,  Ashiq  Ah  and  Ikram  Ah,  shall 
rniu.im  Mohsm  Ah  alone  shall  havn  powor 
to  make  loali/abum  and  collections  from  tho 
estate  make  payment  of  revenue,  other  Govern- 
ment demands,  thu  subscriptions  of  bhe  British 
Indian  Association  and  of  the  Canning  college. 

"2  My  successor  Holism  Ah  shall  hftvo 
powei  to  tiiku  12  par  cunb.  as  haq  taluqdari  on 
the  ontiro  gross  icntal  in  which  are  included 
the  Government  revenue,  other  Govoiument 
dues,  thn  subscription  of  bhe  Association  and 
of  tho  Canning  College.  After  deducting  the 
above-mentioned  items  my  throu  sons,  viz., 
Tahwnr  Ah,  Ashiq  Ah  and  Ikram  Ali  m  their 
sUtiTi  of  subordination  (matahti)  shall  be  en- 
titled to  get  profits,  by  way  of  samjhnuta  at 
th?  rate  of  ono- fourth  each,  from  my  suc- 
cessor Mohsin  Ah 

"0  lu  respect  of  snch  liabilities  as  might  be 
payable  from  mo  after  m\  death,  all  my  four 
son*  shall  bo  habln  in  equal  shares.  The  debt 
of  the  Allahabad  Bank,  which  is  at  present  due 
from  me,  ahull  be  paid  according  to  bhe  insUl- 
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mcnfcs  provided  in  the  document  of  the  said 
debt,  and  until  that  debt,  i.  o.,  principal  and 
interest,  bo  paid  up  m  full  ;  the  profits  of  the 
estate  mean  that  sum  which  shall  bo  surplus 
after  paying  tho  said  debt  and  other  liabilities. 
But  if  my  successor,  without  any  cause,  neg- 
lect to  pay  that  debt  and  other  liabilities,  then 
each  of  my  other  thiuo  heirs  shall  be  com- 
petent to  recover  from  him  full  share  of  profits 
due  to  him  and  pay  in  lus  O\MI  \\iiy  his  res- 
pective share  in  the  debt." 

The  office  translation  in  paragraph 
2  "in  their  capacity  of  under-pnr 
prietors"  is  incorrect  Tho  correct 
translation  is  tho  translation  which  we 
have  given  "in  their  status  of  subordina- 
tion "  We  agree  with  tho  learned  tiial 
Judge  that  on  the  correct  construction  of 
this  document  Tahawar  Ali,  Ashiq  Ah 
and  Ikram  Ali  had  as  good  a  i^\G  as 
M  oh  sin  Ah  in  respect  of  their  shares. 
They  were  ceitainly  not  guza radars  Tho 
|power  of  management,  the  dignity  of  the 
position  and  the  right  to  haq  taluqdari 
were  reserved  for  Mohsin  Ah,  hut  apart 
from  that  there  was  no  distinction  in 
title.  It  has  been  suggested  to  us  that  in 
previous  proceedings  a  Bench  of  the  late 
Judicial  Commissioner's  Court  consi- 
dered that  under  this  document  Mohsin 
All's  brothers  had  no  right  to  any 
thing  more  than  a  guzara  or  money  pay- 
ment. The  reference  is  to  an  appeal 
Mohammad  Ahsan  All  v  Masvd  Ah  (l) 
The  portions  in  question  will  bo  found  nt 
p.  342  and  p  344  (of  10  0  L  J)  it  is 
admitted  by  tho  learned  counsel  for  tho 
appellants  not  only  that  this  decison  can 
have  no  effect  as  res  ]udicata  but  also 
that  the  learned  Judges  composing  that 
Bench  were  not  concerned  with  the  con- 
struction to  bo  placed  on  the  will  m 
question  and  that  it  was  not  necessary  for 
tho  purpose  of  their  judgment  that  they 
should  even  refer  to  it.  They  were  con- 
cerned in  that  case  with  the  construction 
of  a  will  made  by  Mt  Mukhtar-un-nisa's 
mother  Their  Lordships  of  the  Judicial 
Committee  in  Mt  Sasiman  Choudliuram 
v.  Shib  Narain  Chawdhury  (2)  stated  in 
one  portion  of  their  judgment  that  it  was 
always  dangerous  to  construe  the  words 
'of  one  will  by  the  construction  of  rrore 
lor  less  similar  words  in  a  ditferent  -will 
No  reasons  were  adduced  in  the  decision 
in  question  to  support  a  suggestion  that 
the  mother  and  daughter  would  have 
wished  to  dispose  of  their  property  in  the 
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same  or  a  different  manner  and  we  agree 
with  the  learned  trial  Judge  in  respect 
to  the  light  afforded  on  tho  decision  of  this 
appeal  from  the  decision  in  the  previous 
case  that  the  leained  Judges  who  decided 
the  previous  case  had  only  made  a  pass- 
sing  remark  as  regards  Mukhtar-un-nisa's 
will.  We  therefore  find  against  the  ap- 
pellants on  this  point 

In  respect  to  the  second  point  wo  think 
it  necessary  to  add  very  little  Oo  what  tho 
learned  trial  Judge  has  said  Ho  said 
that  as  the  plaintiffs  wero  in  joint  posses- 
sion and  in  receipt  of  their  shaie&  of  tho 
profits  it  was  only  open  to  them  to  ask 
for  a  declaration  as  to  their  title  in  order 
to  remove  the  cloud  cast  upon  it  It  has 
been  argued  before  us  that  they  should 
have  sued  for  joint  possession  But  on 
their  own  showing  thc>  are  already  in 
joint  possession  There  case  was  that  tho 
tenant-in-common,  who  \\as  entitled  to 
the  management  of  tho  estate  and  who 
paid  them  their  profits  out  of  the  estate 
had  asserted  with  success  before  the  re- 
venue authorities  that  they  had  neither 
proprietary,  under-proprietary  normaufi- 
dar's  title  and  that  they  were  merely 
maintenance-holders  In  thebe  circum- 
stances we  consider  that  a  prayer  for  a 
declaration  in  respect  of  tho  majority  of 
the  property  at  any  rate  was  clearly  a  cor- 
rect prsiyer  but  it  is  argued  that  the  case 
of  the  village  Jasmanda  stands  on  a  diffe- 
rent footing  To  understand  this  last 
argument,  however,  it  is  necessary  to  go 
into  tho  question  of  what  occurred  in 
previous  proceedings  before  a  revenue 
Court 

We  have  already  stated  that  Ghazanfar 
Ali  owned  certain  property  and  that 
Mukhtar-un-niS'i  owned  certain  other  pro- 
perty Ghazanfar  Ah  owned  a  four  annas 
share  in  Jasmanda  Tho  four  annas  share 
of  Ghazanfar  Ali  descended  in  equal  parts 
to  Tahawar  Ali,  Mohsin  Ali,  Ashiq  Ali 
and  Ikram  Ali.  They  each  received  one 
anna  Under  the  terms  of  their  mother's 
will  they  each  received  two  annas  Thus 
they  had  threo  annas  each  When  Taha- 
war Ah  died  his  share  of  threq  annas  des- 
cended to  Mohsin  Ali  Mohsin  Ali  then 
had  six  annas  Ashiq  Ali  had  three  annas 
and  Ikram  Ah  had  three  annas.  Mohsin 
Ali  sold  six  annas  to  a  certain  Guya  Pra- 
sad  The  transfer  was  not  questioned  at 
the  time  and  no  claim  has  been  made  now 
against  Gaya  Prasad  or  his  successors-in- 
interest  The  remaining  six  annas  stood 
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in  the  name  of  Mohsin  All  only  This  fact 
was  not  surprising  as  the  whole  of  the  pro- 
perty of  the  estate  stood  in  the  name  of 
Mohsin  Ali  Ikram  Ali,  however,  and  the 
three  plaintiffs  mentioned  sued  in  regular 
partition  proceedings  hefore  the  revenue 
Court  each  to  have  a  three  annas  share  divi- 
ded The  partition  Court  'it  first  refused 
them  any  relief  on  the  ground  that  their 
names  did  not  appear  on  the  registers  Then 
followed  certain  prcjceedings  and  even- 
tually the  revenue  authorities  entered  their 
names  in  respect  of  two  annas  leaving  the 
names  of  the  present  appellant  in  regard 
to  the  remaining  four  annas  Then  the 
present  plaintiffs-respondents  came  back 
to  the  revenue  Court  and  they  put  in  ap- 
plications which  will  he  found  on  this  re- 
cord as  Ex  s  79  and  81,  in  which  they 
said  that  their  names  had  now  been  re- 
corded in  respect  of  one  anna  each  and 
that  they  would  be  satisfied  for  the  pro- 
sent  if  they  obtained  partition  of  a  share 
of  one  anna  each  but  they  stated  very 
clearly  and  very  distinctly  that  they  did 
not  withdraw  their  chums  in  respect  of 
the  remainder  arid  that  they  were  going 
to  get  their  title  settled  in  respect  of  the 
remainder  by  taking  their  remedy  in  a 
competent  Court  The  suit  out  of  which 
this  appeal  arises  lias  been  the  remedy  to 
which  they  referred 

The  case  for  the  appellants  hero  is  that 
the  plaintiffs-respondents  have  put 
themselves  completely  out  of  Court  in 
respect  of  that  four  annas  share  for  it  is 
argued  that  they  cannot  obtain  a  decree 
for  a  declaration  and  that  at  the  best 
[they  could  only  obtain  a  decree  that 
'they  were  in  ]oint  possession  We 
jdo  not  think  that  there  is  any  force  in 
this  argument  for  according  to  their  plaint 
the  other  side  were  naturally  in  posses- 
sion of  the  share  and  were  holding  it  on 
their  behalf  They  clearly  did  not  desire 
to  oust  the  other  side  from  possession  and 
they  never  asked  that  the  other  side 
should  bo  ousted  from  possession  Ano- 
ther point  is  raised  that  under  S  233  (k), 
Land  Revenue  Act,  the  plaintiffs-respon- 
dents are  deprived  of  all  remedy.  A  civil 
Court  is  not  permitted  under  S.  233  (k) 
to  ta'^o  cognizance  of  a  suit  for  partition 
or  union  of  nuihals  except  as  provided  in 
Ss  111  and  112.  This  takes  us  back  to 
S  111  We  are  not  concerned  with  S. 
112.  The  pertinent  portion  of  the  section 
is  us  follows: 

"If  on  or  before  the    day  BO  fixed,     any  objec- 


tion is  made  by  a  recorded  aosharer,  invol- 
ving a  question  of  proprietary  title  which  has 
not  already  been  determined  'by  Court  of  com- 
petent jurisdiction'  the  authorities  can  either 
refuse  to  proceed  with  the  matter  until  the 
question  has  been  determined  by  competent 
Court,  or  require  the  person  making  the  objec- 
tion to  institute  a  suit  within  throe  months  for 
tho  determination  of  tho  question  or  inquire 
itself  into  tho  merits  of  the  objection," 

Even  if  this  section  had  applicLition  it 
is  difficult  to  see  how  the  appellant  could 
succeed  on  this  argument  for  even  if  it  bo 
taken  that  the  plaintiffs-respondents  had 
in  tho  revenue  proceedings  mado  an  ob- 
jection involving  this  question  it  could 
well  be  considered  that  the  revenue  autho- 
rities had  "declined  to  grant  any  appli- 
cation for  tho  partition  of  the  four  annas 
until  the  question  in  dispute  bad  been  de- 
termined by  a  competent  Court  The 
matter  could  hardly  be  carried  further 
than  that  We  have  it  from  Exs  80  aid 
82  that  what  the  revenue  Court  did, 
after  hociring  the  statements  of  the  plain- 
tiffs-respondents, was  to  partition  off  the 
two  shares  of  one  anna  recorded  in  their 
mimes,  without  any  reference  to  the  re- 
mainder of  their  application  Although 
the  Court  did  not  in  so  many  words  de- 
cline to  grant  the  applications  for  the 
partition  of  the  four  annns  until  the  ques- 
tion in  dispute  had  been  determined  by  a 
competent  Court  it  received  tho  applica- 
tion of  the  plaintiffs-respondents  that 
they  were  going  to  tako  the  disputes  to  a 
competent  Court  and  then  proceeded  not 
to  grant  partition  over  tho  four  annas 
J3ut  apart  from  that  fact  we  do  not  find 
that  thoro  was  nt  the  time  any  objection 
in  respect  to  four  annas  involving  a  ques- 
tion of  proprietary  title  before  the  revenue 
Courts,  fur  these  objections  had  clearly 
boon  withdrawn. 

It  was  laid  down  by  a  Full  Bench  of 
the  Allahabad  High  Court  in  Kalka  Pra- 
sad  v  Manmohan  Lai  (3),  that  there  is 
nothing  in  the  Lund  Eevenue  Act  which 
prevents  a  recorded  cosharer  from  apply- 
ing for  a  partition  of  only  a  portion  of  bis 
share  We  can  iind  nothing  in  the  Act 
which  will  prevent  u.  man,  who  has  a  six 
annas  share,  from  obtaining  a  paitifcion  of 
two  annas  only  and  in  the  future  obtain- 
ing a  partition  of  two  annas  more.  This  is 
what  the  plaintiffs-respondents  could  have 
done  in  the  matter.  They  said  th.it  they 
were  now  recorded  in  respect  of  two  annas 
but  that  their  remaining  four  annas  was 
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not  accepted  by  the  revenue  authorities. 
They  therefore  asked  the  revenue  autho- 
rities to  partition  the  two  annas  in  ros- 
pect  of  which  their  title  was  admitted  and 
to  leave  the  remaining  four  annas  out  of 
the  case  until  they  had  obtained  the  deci- 
sion of  a  competent  Court  upon  the  sub- 
ject It  cannot  be  said  that  there  was  in 
respect  of  the  four  annas  any  objection 
raising  the  question  of  proprietary  title. 
This  plea  therefore  also  fails  As  all  the 
three  pleas,  which  have  been  argued  at 
the  Bar,  have  been  decided  by  us  against 
the  appellants  we  dismiss  this  appeal 
with  costs. 

S.N  /R.K.  Appeal  dismissed. 
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GOKARAN  NATH  MISRA  AND 

PULLAN,  JJ 

Rahmat  Ali — Plaintiff —Appellant 
v 

Lachhman  Prasad  and  another — De- 
fendants— Respondents 

Misc.  Appeal  No  37  of  1928,  Decided 
on  29th  October  1928,  from  decree  of  Sub- 
Judge,  Ba-ra  Banki,  D/-  16th  April  1928 

Deed — Construction — Mortgagor  creating 
further  '  charge!  —  Mortgagee  righti  void  — 
Sale  "referring  to  rights  sold  by  terms  "Haq 
Murtahini"  —  Both  mortgage  and  further 
charges  pass  by  sale. 

S  executed  a  usufructuary  mortgage  in 
favour  of  Y  and  subsequently  by  two  other 
deeds  created  further  ohnrges  ou  the  same  pro- 
perty in  favour  of  V.  The  mortgagee  rights  of 
Y  were  then  purchased  by  another  man  as 
41  Haq  Murtahini  "  and  no  roferenca  was  made 
at  the  time  of  sale  to  the  further  charges, 

Held  •  that  the  rights  which  were  purchased 
included  both  the  mortgage  and  the  further 
charges.  There  was  no  need  that  any  specific 
mention  should  have  bean  made  of  the  exis- 
tence of  the  further  charges  they  bamg  already 
included  in  the  term  "  Haq  Murtahini  " 
A.  1.  R.  1922  All.  174  (F  B  ),  Rel.  on.  [P  41  C  1] 

Badha  Krishna — for  Appellant 
Ali  Mohammad — for  Respondents. 

Judgment. — This  is  an  appeal  from  an 
order  of  the  Subordinate  Judge  of  Bara 
Banki  remanding  a  suit  to  the  lower 
Court  for  decision  of  certain  issue.  The 
suit  relates  to  the  redemption  of  certain 
property  which  was  mortgaged  by  one 
Subba  on  27th  April  1898  to  Abdul  Rah- 
man, This  was  an  usufructuary  mort- 
gage and  Subba  executed  two  deeds  of 
further  charge  in  favour  of  the  same 

Ahrlnl      Rahman     nn      4l-Vi    AniTnat   1 HQQ  anrl 


15th  October  1900.  A  creditor  of  Abdul 
Rahman  subsequently  brought  a  suit  and 
had  the  mortgagee  rights  of  Abdul  Rah- 
man in  this  property  put  up  for  sale. 
These  mortgagee  rights  were  purchased 
by  the  present  respondent  on  21st  No- 
vember 1905  and  he  obtained  possession 
of  the  property  Subsequently  in  the 
year  1916  Patan  Din,  who  was  the  heir 
of  Subba,  sold  the  equity  of  redemption 
to  one  Karim  Bakhah  and  this  transac- 
tion was  confirmed  by  a  subsequent  trans- 
fer made  by  the  widow  of  Subba  Karim 
Bakhsh  then  gifted  the  equity  of  redemp- 
tion to  Bah  mat  Ali  who  is  the  plaintiff- 
appellant  before  us  and  who  ie  also  the 
heir  of  Abdul  Rahman.  Rahmat  Ali 
brought  the  present  suit  for  redemption 
as  the  representative  of  the  original 
mortgagor,  claiming  that  he  should  only 
be  required  to  pay  the  five  hundred  rupees 
due  on  the  mortgage  of  27th  April  1898, 
because  that  alone  had  been  purchased  by 
the  respondents  in  1905  and  the  two 
deeds  of  further  charge  not  having  been 
purchased  devolved  upon  himself  as  the 
heir  of  Abdul  Rahman  The  only  ques- 
tion which  wo  are  called  upon  to  decide 
at  present  is  whether  the  respondent  pur- 
chased the  mortgagee  rights  contained  in 
the  deed  of  27th  April  1898  only,  or  whe- 
ther he  also  purchased  the  rights  con- 
tained in  the  deeds  of  further  charge 
dated  4th  August  1899  and  15th  October 
1900 

On  this  point  the  two  Courts  below 
have  taken  diametrically  opposed  views 
The  learned  Munsif  considered  that  the 
word  "  haq  murtahini  "  being  in  the 
singular  could  refer  only  to  the  right  con- 
veyed by  a  single  document,  namely  the 
original  mortgage,  and  as  no  reference 
was  made  at  the  time  of  the  sale  to  the 
two  deeds  of  further  charge  it  should  bo 
concluded  that  these  deeds  of  further 
charge  were  not  purchased  The  learned 
Subordinate  Judge  takes  the  opposite 
view.  He  points  out  that  the  word  'haq" 
in  the  singular  is  generally  used  for 

haquq  "  the  plural,  and  he  points  out 
that  both  the  deeds  of  further  charge, 
charge  the  money  on  the  property  mort- 
gaged in  the  original  mortgage  and  cannot 
be  separated  from  it. 

We  have  read  the  two  deeds  of  further 
charge  and  there  can  no  question  that 
they  are  both  charges  on  the  property  and 
that  they  provide  that  the  original  usu- 
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unless  they  are  also  discharged  We 
have  no  doubt  that  the  view  taken  by  the 
lower  appellate  Court  is  correct,  because 
the  mortgagee  rights  which  were  pur- 
chased by  the  respondent  in  1905  must 
be  held  to  include  both  the  mortgage  and 
the  further  charges  which  cannot  be  dis- 
sociated from  one  another.  There  was  no 
need  that  any  specific  mention  should  be 
made  of  the  existence  of  the  further 
charges  when  they  are  already  included  in 
jthe  lerm  "  haq  murtahim  "  We  have 
iheen  referred  to  a  decision  of  a  Bench  of 
the  Allahabad  High  Court,  Har  Prasad 
v  Bam  Chandra  (l),  where  purchaser 
from  the  mortgagors  managed  to  oust  the 
mortgagee  on  payment  of  the  original 
mortgage  money  and  a  suit  was  brought 
by  the  mortgagee  to  recover  possession 
relying  upon  certain  subsequent  charges 
on  the  same  property  In  this  case  it 
was  held  that  the  effect  of  the  deed  of 
subsequent  charge  was  to  create  a  further 
usufructuary  mortgage  on  the  share  of  the 
-executant  which  was  already  under  the 
mortgage  and  the  mortgagee  was  held  to 
be  entitled  to  retain  possesion  of  his  share 
in  the  property  until  the  amounts  secured 
hy  the  two  documents  were  paid  to  him 
This  was  a  case  in  which  emphasis  is 
laid  on  the  fact  that  such  deeds  of  further 
•charge  cinnot  be  dissociated  from  the 
original  usufructuary  mortgage  where 
they  themselves  are  made  a  charge  on  the 
*j,me  property 

We  find  that  the  "  haq  murtahini  " 
purchased  in  this  case  includes  the  deeds 
of  further  charges  and  we,  therefore,  agree 
with  the  lower  appellate  Court  in  re- 
manding the  suit  for  decision  of  certain 
other  issues,  and  we  dismiss  this  appeal 
with  costs 

S.N  /B  K.  Appeal  dismissed. 

(1)  A   I.  R.  1922  All,  174=44  All.  37  (F.B.). 
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GOKARAN  NATH  MISUA  AND 
NANAVUTTY,  JJ 

Sant  Ram — Plaintiff — Appellant, 
v 

Bam  Manorath — Defendant — Respon- 
dent. 

Second  Appeal  No.  375  of  1927,  Deci- 
ded on  26th  July  1928,  from  decree  of 
1st  Class  Bub-Judge,  Bahraioh,  D/-  llth 
August  1927. 


*  (a)  Civil  P.  C.,  O.  41,  R.  22-Account 
•uit— First  appeala  filed  by  both  parties— 
That  of  one  party  diimUsed — Second  appeal 
not  filed  by  that  parly  from  dUmiMal  of 
his  first  appeal— His  claim  cannot  be  taken 
by  way  of  cross-objections  to  second  appeal 
filed  by  opposite  party 

In  a  suit  for  accounts,  after  hearing  objeC" 
tiona  bo  the  Commissioner's  report  a  certain 
sum  was  found  to  be  due  to  the  plaintiff  and  a 
decreo  was  accordingly  passed.  Both  parties 
appealed  from  it  and  on  plaintiff's  appeal  an 
additional  sum  was  decreed,  but  defendant's 
appeal  was  dismissed.  Plaintiff  filed  a  second 
appeal,  but  defendant  filed  only  cross-objec- 
tions. 

Held  that  the  proas-objections  should  be 
dismissed  as  the  decree  against  defendant  had 
becoino  finnl  hy  the  defendant's  failure  to  ap- 
peal from  bhe  dismissal  of  his  first  appeal  and 
the  defendant  is  not  entitled  to  claim  by  way 
of  cross-objection  what  hs  had  claimed  in  his 
first  appeal.  [F  42  G  1] 

(b)  Practice — Second  appeal — Evidence. 

It  is  not  open  to  a  Court  111  second  appeal 
to  appraise  the  value  of  evidence  on  the  value 
of  which  both  the  lower  Courts  had  agreed. 

[P  42  C  2] 

$  (c)  Practice — Pleadings  found  untrue — 
Decision  in  favour  of  opposite  party  given — 
Party  is  not  bound  by  his  pleadings  which 
were  found  untrue. 

If  a  particular  fact  is  alleged  in  his  plead- 
ings by  a  party  and  an  enquiry  is  made  re- 
garding its  truth  or  otherwise  and  as  a  result 
of  that  enquiry  it  is  found  to  be  untrue  and 
decision  is  given  on  the  basis  of  such  finding 
in  favour  of  the  opposite  party,  such  opposite 
party  19  no  more  in  a  position  to  ignore  that 
finding  and  to  ask  the  Court  to  hold  the 
party  originally  taking  such  a  plea  to  be 
bound  by  it  .  A.  I.  R.  1915  P.  C.  2,  Foil. 

[P  43  C  1] 

Zahur  Ahmad — for  Appellant 
Ali  Zaheer — for  Respondent. 
Judgment. —  This  is  a.  second  appeal 
arising  out  of  a  suit  for  accounts  in 
relation  to  a  certain  partnership  The 
plaintiff-appellant,  Sant  Bam,  brought  a 
suit  for  rendition  of  accounts  for  the 
years  1329  Fash  to  1332  Fash  relating  to 
the  partnership  in  respect  of  a  certain 
theka  of  villages  Alipur,  Kalhi  Parsia 
Alam,  Kharthua,  Jaisora  Patti  and  Vaini 
as  detailed  in  the  plaint.  The  plaintiff 
alleged  that  he  and  the  defendant  were 
joint  thekadars  of  these  villages  during 
the  aforesaid  years,  and  that  he  was, 
therefore,  entitled  to  take  accounts 

The  defendant,  while  admitting  the 
theka  denied  his  liability  to  account. 
A  preliminary  decree  was,  however, 
passed  hy  the  Muusif  directing  the  ac- 
counts to  be  taken  A  local  pleader  was 
appointed  a  commissioner  and  was  di- 
rected to  go  into  the  accounts  and  to 
report  what  sum,  if  any,  was  due  to  the 
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plaintiff  on  adjustment  of  accounts. 
After  considering  the  report  of  the  com- 
missioner and  the  objections  of  the 
parties  filed  against  the  said  report,  the 
Munsif  held  by  his  decision  dated  the 
llth  February  1927,  that  the  plaintiff 
was  entitled  to  a  decree  for  Bs  267-15-6 

The  matter  was  taken  by  the  parties 
in  appeal  before  the  Subordinate  Judge, 
and  after  going  through  the  accounts  he 
found  that  the  plaintiff  was  further  en- 
titled to  a  sum  of  Bs  249  over  and  above 
what  had  been  decreed  to  him  by  the 
trial  Court.  He,  therefore,  modified  the 
decree  in  plaintiff's  favour  to  that  ex- 
tent He,  however,  dismissed  the  de- 
fendant's appeal  The  plaintiff  has  now 
further  appealed  to  this  Court  and  has 
urged  that  he  is  entitled  to  more  than 
what  has  been  decreed  to  him  by  the 
lower  appellate  Court  The  defendant 
has  alsoffiled  cross-objections. 

We  may  in  the  very  beginning  state 
that  the  defendant-respondent  has  not 
chosen  to  appeal  against  the  decree 
passed  by  the  Subordinate  Judge  in  his 
appeal  to  the  said  Court  He  is  not, 
,therefore,  any  more  entitled  to  claim 
what  he  claimed  in  that  appeal  by  way 
of  cross-objections  in  this  appeal  His 
appeal  having  been  dismissed,  the  decree 
so  far  as  that  appeal  is  concerned,  has 
| now  become  final,  and  it  is  no  more 
lopen  to  the  respondent  to  claim  any- 
thing which  he  claimed  in  his  appeal  by 
way  of  cross-objections  The  cross- 
lobjections  are,  therefore,  dismissed  with 
'costs 

Begarding  the  plaintiff's  appeal  we 
may  state  that  three  points  were  urged 
by  the  learned  counsel  for  the  appellant 
in  respect  of  that  appeal.  They  are  de- 
tailed below.  Firstly,  objection  was 
taken  to  the  two  items,  one  of 
Bs.  1,070-11-9,  and  the  other  of  Bs.  218-3 
which  are  to  be  found^in  list  B  Figure  (i) 
under  the  heading  of  "  Account  of  collec- 
tions made  by  the  parties  jointly  "  The 
first  item  is  on  account  of  collections 
for  Parsia  Alam  for  1330  Fasli  made 
in  that  year  and  the  second  item  is  on 
account  of  collections  for  the  same  village 
for  1329  Fasli  made  in  1330  Fasli  The 
objection  was  to  the  effect  that  it  was 
admitted  in  the  pleadings  that  defendant 
himself  had  made  collections  in  that 
village  during  the  year  1330  Fasli  and 
reference  was  made  to  paras.  10  and  11 
of  the  written  statement. 


Secondly,  objection  was  taken  to  the 
item  of  Bs,  658-12-3  which  is  to  be 
found  in  the  same  list,  under  Figure  (ii) 
as  item  No  20.  The  item  relates  to  the 
collections  in  respect  of  the  same  village 
Farsia  Alam  for  1332  Fasli  made  in  that 
year.  The  objection  was  to  the  effect 
that  the  evidence  relied  upon  by  the 
Courts  below  in  proof  of  the  said  item 
having  been  collected  by  the  plaintiff, 
was  not  legally  admissible  in  evidence  ; 
and  that  if  that  evidence  were  to  be 
rejected  there  was  no  other  evidence  in 
proof  of  the  said  collection  having  been 
made  by  tho  plaintiff  Thirdly,  the 
plaintiff-appellant  was  not  entitled  to 
interest  on  tho  sum  decreed  to  him  by 
the  Court  below  in  his  favour.  We  now 
proceed  to  deal  with  each  of  these  objec- 
tions in  seriatim  : 

First  objection  (relating  to 
Bs  1,070-11-9  and  Bs.  218-3-0.  The 
commissioner  reported  that  the  plain- 
tiff had  collected  these  sums  in  1330 
Falsi  and  he,  therefore,  made  him  liable 
to  account  for  them  The  trial  Court  as 
well  as  the  lower  appellate  Court  took 
the  same  view  The  learned  advocate 
for  the  appellant  raised  two  objections 
regarding  these  items  One  was  to  the 
effect  that  the  evidence  on  record  in 
proof  of  these  items  having  been  collec- 
ted by  the  plaintiff  was  not  reliable  ; 
and  the  Courts  below  had  erred  in  accept- 
ing it  :  the  other  was  to  the  effect  thab 
the  Courts  below  had  erred  in  holding 
the  plaintiff  liable  for  these  items  in 
face  of  the  admission  of  the  defendant 
himself  contained  in  the  pleadings.  As 
pointed  out  above,  paras.  10  and  11  of 
the  written  statement  filed  by  the  defen- 
dant on  the  12th  September  1925,  were 
referred 'to  in  this  connexion. 

As  to  the  first  objection,  we  are  of 
opinion  that  it  is  not  open  to  us  in 
second  appeal  to  appraise  the  value  of 
the  evidence  which  was  produced  by  the 
defendant  to  show  that  the  said  amount 
had  been  collected  by  the  plaintiff- 
That  was  a  matter  for  the  lower  appel 
late  Court  to  decide  and  if  the  trial 
Court  accepted  that  evidence  ;  and  the 
lower  appellate  Court  agreed  with  that 
Court  in  its  view  of  the  evidence,  the 
matter  cannot  now  be  opened  in  second 
appeal.  We,  therefore,  reject  the  first 
contention  raised  by  the  learned  advocate 
for  the  appellant  in  respect  of  these  two 
items. 


1929 


MATHURA  SINGH  v.  BADRI  NAEAIN  SINGH 


Oudh  43 


As  to  the  second  objection,  we  may 
point  out  that  it  has  also,  in  our  opinion, 
no  force.  *  The  allegations  contained  in 
paras.  10  and  11  of  the  written  state- 
ment formed  the  subject  of  an  inquiry 
in  the  trial  Court  before  the  preliminary 
decree  was  passed  The  finding  of  that 
Court  was  to  the  effect  that  the  defend- 
ant had  not  succeeded  in  establishing 
his  plea.  It  was  held  that  the  arrange- 
ment alleged  by  the  defendant  in  those 
paragraphs,  was  not  proved,  nor  had  it 
been  proved  to  have  been  acted  upon 

On  this  finding  a  preliminary  decree 
for  accounts  was  passed,  We  are,  there- 
fore, of  opinion  that  it  is  no  more  open 
to  the  plaintiff-ajjpellant  to  go  behind 
the  finding  of  the  trial  Court  which 
passed  the  preliminary  decree  which  hag 
now  become  final,  and  the  plaintiff  can- 
not be  allowed  to  urge  that  the  defendant 
should  now  be  held  to  be  bound  by  that 
plea  and  that  the  Courts  below  were  not 
justified  in  making  an  inquiry  regarding 
the  collections  for  Parsia  Alam  in  view 
of  the  allegations  contained  in  those 
paragraphs  of  the  written  statement. 
|It  is  a  setlted  rule  of  law  that  if  a  parti- 
jcular  fact  is  alleged  in  his  pleadings  by 
a  party  to  a  litigation  and  an  inquiry  is 
made  regarding  its  truth  or  otherwise, 
and  as  a  result  of  that  inquiry  it  is 
found  to  be  untrue  and  decision  is  given 
on  the  basis  of  such  finding  in  favour  of 
the  opposite  party,  such  party  is  no  more 
in  a  position  to  ignore  that  finding  and 
to  ask  the  Court  to  hold  the  party  ori- 
ginally taking  such  a  plea  to  be  bound 
by  it.  This  would  appear  from  a  deci- 
sion of  their  Lordships  of  the  Privy 
Council  reported  as  Motabhoy  Mulla 
Essabhoy  v.  Mulji  Handas  (l)  where  it 
was  remarked  by  their  Lordships  that 
although  it  was  permissible  to  accept  a 
part  and  to  reject  a  part  of  the  witness's 
testimony,  an  admission  in  pleading 
could  not  be  so  dissected.  The  admis- 
sion having  been  made  subject  to  a  con- 
dition, it  must  either  be  accepted  subject 
to  it  or  not  accepted  at  all.  The  defend- 
ant-respondent alleged  in  those  para- 
graphs that  there  had  been  an  arrange- 
ment arrived  at  between  the  plaintiff 
and  himself  that  they  should  remain  in 
possession  of  certain  villages  and  make 
collections  in  them  separately  and  conse- 
quently no  accounting  should  take  place 

(1)  A.  I.  R.  1915    P,  0.   2=39    Bom.    399=42 
I.  A.  103  (P.O.). 


in  respect  of  them.  Parsia  Alam  was 
alleged  to  be  a  village  subject  to  such  an 
arrangement,  the  collections  therein  hav- 
ing been  made  by  the  defendant.  We 
have  already  indicated  above  that  this 
was  found  not  to  be  true,  aud  the  defend- 
ant was  held  liable  to  account  We  are, 
therefore,  of  opinion  that  it  is  no  more 
open  to  the  plaintiff-appellant  to  take 
advantage  of  that  admission  and  to  con- 
tend on  the  basis  thereof  that  the 
Courts  below  should  not  have  held  that 
the  plaintiff-appellant  made  collections 
in  that  village  We  are,  therefore,  of 
opinion  that  the  plaintiff  has  been  rightly 
held  to  have  collected  these  two  items 
in  the  year  1330  Fasli  in  respect  of 
village  Parsia  Alam.  (The  judgment 
then  dealt  with  the  second  objection 
relating  to  Rs.  658-12-3  and  holding 
that  the  lists  produced  by  Patwari  were 
not  admissible  as  secondary  evidence  as 
no  condition  for  admitting  secondary 
evidence  as  in  Evidence  Act  S  65  existed 
and  dealing  with  the  third  objection  as 
to  interest  and  deciding  it  in  plaintiff's 
favour  modified  the  decree  accordingly  ) 
M  N./R  K.  Decree  modified. 


A  I.  R   1929  Oudh  43 

STUART,  C.  J  ,  AND  RAZA,  J. 

Mathura  Singh  and  another — Defen- 
dants— Applicants. 

v. 

Badri  Narain  Singh  and  others  — 
Plamtitfs  and  Defendants  —  Opposite 
Party. 

Appln.  No  22  of  1928,  Decided  on  19th 
October  1928,  for  leave  to  appeal  to  Privy 
Council. 

Civil  P.  C.,  S.  110— Subject-matter  over 
ten  thousand  rupees — High  Court  affirming 
decree  except  as  to  costs — Substantial  ques- 
tion of  law  must  be  shown. 

Although  subject-matter  of  a  suit  may  bo 
above  Ba.  10,000,  if  the  decree  of  the  lower 
Court  is  affirmed  by  the  High  Court  aud  there 
IB  no  variation  of  auy  kind  in  the  substantive 
portion  of  the  decree  except  the  awarding  of 
coats  in  original  suit,  there  is  no  right  of  ap- 
peal to  the  Privy  Council  unless  the  suit  in- 
volves some  substantive  question  of  law  .  10 
0.  C.  65,  Affirmed.  [P  44  C  1] 

S.  C.  Das — for  Applicants. 
Nairn  Ullah — for  Opposite  Party. 

Judgment — This  is  an  application  for 
leave  to  appeal  to  His  Majesty-in-Council. 
The  subject-matter  is  above  ten  thousand 
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rupees,  bub  the  decree  of  the  Court  below 
waa  affirmed  in  this  Court.  These  was  no 
variation  of  any  kind  in  the  substantive 
portion  of  the  deoree  but  this  Court 
awarded  costs  in  the  original  suit  to  the 
respondents  6  to  8  on  their  cross-objec- 
tions We  affirm  the  view  which  was 
taken  in  Thakur  Baldeo  Dakhsh  Singh  v. 
Thakur  Lalji  Singh  (l),  that  there  is  no 
right  of  appeal  when  two  Courts  differ 
only  as  to  costs,  and  thus  it  is  necessary 
for  the  appellants  to  show  IhaL  there  is  a. 
substantial  question  of  law  involved  be- 
fore this  application  c,m  be  granted. 
There  is  no  question  of  law  of  any  kind 
involved  ID  this  appeal  The  questions 
Are  purely  questions  of  fact.  We  there- 
fore refuse  the  certificate.  The  applicants 
will  pay  their  own  costs  and  those  of  the 
contesting  respondents. 

A.L  /R  K  Certificate  refused 


(1)  [1907]  10  0.  0.  65 
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STQABT,  C  J.,  AND  WAZIR  HASAN,  J 
Satgur  Prasad — Defendant — Appellant 
v. 

Har  Narain  Das  and  others — Plaintiff 
and  Defendants — Respondents. 

First  Appeal  No  157  of  1927,  Decided 
on  2nd  May  1928,  from  decree  of  Pullan, 
J  D/-  28th  November  1927 

(•)  Practice — New  case — Incident  not  in- 
dicated in  plaint  but  raised  before  recording 
evidence  —  Both  parties  giving  evidence— 
Case  should  not  be  considered  to  be  a  new 
case. 

Whataver  system  of  pleading  may  exist, 
tho  sole  object  of  it  is  that  each  aide  may  be 
fully  alive  to  the  questions  that  are  about  bo 
ba  argued,  in  order  that  they  may  have  an  op- 
portunity of  bringing  forward  such  evidence  as 
may  bo  appropriate  to  tha  issues  Thus,  when 
-A  particular  incident  is  not  stated  in  the  plaint 
but  before  any  evidence  IB  recorded  bho  coun- 
sel for  tho  plaintiff  Abates  that  he  is  going  to 
Adduce  evidence  in  proof  of  it  and  evidence 
both  oral  and  documentary  is  tendered  and 
the  defendant  without  objecting  to  it  even  ad- 
duces evidence  in  rebuttal,  it  cannot  bo  con- 
sidered to  bo  a  new  caie  which  has  taken  tho 
defendant  by  surprise  or  prejudiced  him  in 
any  manner-  22  Cal.  324,  (P.C.),  Foil. 

[P  49  C  2] 

(b)  Contract  Act,  S.  16— Undue  influence 
— Either  fraud  or  coercion  ought  to  exist. 

Cases  of  undue  influence,  allowing  them  a 
fair  latitude  of  construction,  must  come  ei- 


ther under  the  head  of  fraud  or  under  the  head 
of  coercion. 

Two  persons  possessed  a  fiduciary  relation 
with  tho  plaintiff,  the  one  by  reason  of  hi!) 
long  and  useful  service  and  the  other  being 
the  successor  in  title  of  the  plaintiff.  Both  of 
them  were  trusted  by  the  plaintiff  and  these 
parsons  usod  their  fiduciary  relation  to  induce 
tho  plaintiff  to  onter  into  an  agreement  of  di- 
vesting the  estate  in  favour  of  one  and  grant- 
ing an  enhanced  monthly  allowance  to  the 
other  by  putting  him  in  fear  of  criminal  pro- 
secution by  a  third  person  and  by  representing 
to  him  that  ho  and  his  estate  was  in  great 
danger  at  the  hands  of  a  band  of  people  of 
a  rival  sect,  all  which  was  untrue  to  the 
knowledge  of  those  two  persons. 

Held  that  it  could  be  said  that  there  was 
such  undue  influence  and  fraud  practised  upon 
the  plaintiff  within  tho  meaning  of  S.  16  which 
would  vitiate  the  agreement  entered  into  . 
Smith  v.  Kay,  (1861)  7  11.  L.  C.  750  ,  36  All.  81 
(P.  C.)  ,  and  A.  I.  R.  1924  P.  C  60  ;  Foil. 

[P  53  C  1] 

(c)  Hindu  law— Sikhs. 

History  of  Sikh  sects,  Udasi  and  Akali, 
traced. 

(d)  Oudh  Estates  Act,   (1  of   1859),  S.  8— 
Entries   in  deceased    person's   names — Names 
already   in  previous    lists  or   entries    not    af- 
fecting   previous   rights — Entries   are    harm- 
lees. 

Entries  in  tho  names  of  deceased  persons  in 
tho  lists  mentioned  in  S.  8  do  not  appear  to 
have  been  contemplated  by  the  Act  hut  such 
entries  havo  no  doubt  been  made  and  they  are 
practically  harmless  if  tho  names  wore  al- 
ready in  former  lists  made  under  tho  orders  in 
Council  or  if  the  entries  do  not  alter  the  pre- 
viously acquired  rights  of  any  one  :  26  AIL 
119,  (P.  C.)  Foil.  [P  45  C  2] 

Bisheshwar  Nath,  All  'Zaheer,  H  D. 
Chandra,  Bisheshar  Prasad  Misra  and 
Gobind  Daya — for  Appellant, 

Tej  Bahadur  Sapru,  Har  Dayal  R  B. 
Lai,  Mahpsh  Prasad,  Ganga  Dayal  and 
Karta  Krishna — for  Respondents. 

Judgment  — This  is  the  defendant's 
appeal  from  the  decree  of  Pullan,  J., 
dated  28th  November  1927 

The  property  in  suit  is  an  estate  with- 
in the  meaning  of  Act  1  of  1869  and  is 
situate  in  several  districts  of  the  Province 
of  Oudh  Almost  the  whole,  if  not  the 
whole  of  this  estate  was  acquired  under 
grants  from  the  former  Kings  of  Oudh  by 
one  Mahant  Gur  Narain  Do-s  The  Mahant 
during  the  long  course  of  his  possession 
acquired  considerable  other  immovable 
property.  At  the  annexation  of  the  Pro- 
vince of  Oudh  by  the  British  in  the  year 
1856  Mahant  Gur  Narain  Das  was  found 
to  be  in  possession  of  this  large  estate. 
Accordingly  the  First  Summary  Settle- 
ment in  respect  of  this  estate  WAS  made 
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with  Mahant  Gur  Narain  Das  Thea  fol- 
lowed the  Mutiny  of  1857  and  on  the  con- 
quest of  the  Province  of  Oudh  by  the 
British  troops  the  famous  proclamation  of 
Lord  Canning  dated  15th  March  1858, 
was  promulgated  with  the  result  that 
with  the  exception  of  six  estates  specified 
in  the  proclamation,  the  proprietary  right 
in  the  soil  of  the  Province  of  Oudh  was 
confiscated  to  the  British  Government. 
Accordingly  within  the  ban  of  confisca- 
tion All  the  estate  held  by  Mahant  Gur 
Narain  Das  on  the  date  of  the  proclama- 
tion. Subsequently  when  the  conferment 
of  title  came  to  be  made  in  respect  of  the 
confiscated  estates  hy  the  British  autho- 
rities, the  Second  Summary  Settlement 
of  the  estate  held  by  Mahant  Gur  Narain 
Das  was  made  with  him.  On  18th  Janu- 
ary I860,  the  Chief  Commissioner  of 
Oudh  issued  his  well-known  Circular  No. 
7/1217  calling  upon  every  taluqdar  of 
Oudh  to  file  a  written  declaration  expres- 
sing his  desire  that  his  estate  should  not 
be  sub-divided  at  his  death  or  in  any 
future  generation  In  response  to  this 
circular  Mahant  Gur  Narain  Das,  as  many 
other  talukdars,  filed  the  declaration  of 
14th  May  1860  (Ex  32)  and  subsequently 
another  dated  25th  May  1860  (Ex.  A-524) 
By  the  last-mentioned  declaration  Mahant 
Gur  Narain  Das  nominated  his  disciple 
Har  Chilian  Das  as  his  successor  to  the 
estate  Declarations  such  as  Mahant  Gur 
Narain  Das  made  on  25th  May  I860,  have 
been  held  by  their  Lor Iships  of  the  Judi- 
cial Committee  to  operate  as  wills  \JIur 
Prasad  v  Sheo  Dayal  (l)]  and  it  is 
agreed  m  the  present  case  that  it  is  a  valid 
testamentary  disposition  of  the  estate  by 
Mfthant  Gur  Narain  Das  in  favour  of 
Mahant  Har  Charan  Das.  It  is  also  ag- 
reed that  soon  after  a  primogeniture  sanad 
was  granted  by  the  British  Government 
to  Mahant  Gur  Narain  Das  in  respect  of 
the  whole  estate  which  is  collectively 
known  by  the  name  of  Maswasi  situate  in 
the  district  of  Unao.  Other  portions  of 
the  estate  are  situate  in  .the  districts  of 
Lucknow,  Gonda,  Bahraich,  Kheri,  Har- 
doi  and  Sitapur 

Mahant  Gur  Narain  Das  died  on  2nd 
December  1862  When  the  Oudh  Estate 
Act  came  to  be  passed  in  year  1869  and 
lists  of  taluqdars  in  accordance  with 
the  provisions  of  S.  8  of  that  Act  were 

(1)  [187fl]  3  I.  A.  259=26  W.  R.  55=3  Suthet 
804=3  Sar.  611  (P.  €.). 


prepared  the  name  of  Mahant  Gur  Naraia 
Das  was  entered  in  lists  1  and  2  of  the  lists- 
prescribed  by  that  section.  As  observed 
by  their  Lordships  of  the  Judicial  Com- 
mittee in  Mohammad  Abdul sam ad  v.  Kur 
ban  Husain  (2)  : 

"Entries  on  the  names  of  deceased  persons 
in  the  lists  mentioned  in  3.  8  do  nob  appear  to 
have  boon  contemplated  by  the  Act,  but  such 
entries  have,  no  doubt  been  made  and  they  are 
practically  harmless  if  the  names  were  already 
in  formor  lists  made  under  the  orders  in  Coun- 
cil, or  if  fcho  entries  do  not  alter  the  previously 
(Acquired  rights  of  anyone." 

It  is  not  suggested  that  the  entry  of 
Mahant  Gur  Narain  Das's  name  has  in 
any  manner  affected  the  previously  ac- 
quired rights  of  anyone.  Mahant  Gur 
Narain  Das  was,  therefore,  taluqdar  with- 
in the  meaning  of  the  Oudh  Estates  Act 
1869  and  the  immovable  property  held 
by  hiir\  and  now  in  suit  is  an  estate  with- 
in the  meaning  of  the  same  Act  This 
conclusion  was  agreed  to  by  both  sidea 
during  the  course  of  the  arguments  before 
us  In  the  trial  Court,  however,  the 
plaintiff  set  up  the  case  that  the  estate  in 
suit  was  burdened  with  a  religious  trust 
and  the  succession  to  it  was  regulated  by 
the  custom  of  tho  foundation  to  which  it 
was  attached  This  foundation  according 
to  him  IB  the  Nanakshahi  Sanget  situated 
in  the  City  of  Luuknow.  According  to- 
the  custom,  the  plaintiff  said  the  title  to 
succession  is  with  him  and  according  to 
the  same  custom  it  is  not  with  the  defen- 
dant-appellant. The  trial  Court  rejected 
this  case  of  the  plaintiff  and  found  that 
the  estate  in  suit  was  held  by  Mahant  Gur 
Narain  Das  in  his  own  right  without  any 
obligations  of  a  religious  trust  and  that 
incidents  of  an  estate  as  defined  in  the  Act 
1  of  1869  are  applicable  to  it.  This  find- 
ing of  the  learned  Judge  was  not  question- 
ed before  us  by  the  learned  counsel  for 
the  plaintiff-respondent  and  is  therefore, 
agreed  to  by  both  sides. 

On  the  death  of  Mahant  Gur  Narain 
Das,  Mahant  Har  Charan  Das  succeeded 
to  the  estate  in  suit  under  the  devise  of 
25th  May  1860,  already  mentioned 
Mahant  Har  Charan  Das  made  a  will 
(Ex  3)  on  the  1st  December  1898,  and  a 
codicil  (Ex.  4)  on  13th  June  1907.  By 
these  testamentary  dispositions  Mahant 
Har  Charan  Das  appointed  Mahant  Sant 
Bain  Das  as  his  successor,  Mahant  Sant 
Bain  D.IS  was  the  illegitimate  son  and 

(2)  [1904]  26  All .   110=31   I.  A.   30=7    0.  0. 
254=8  Sar.  593  (P.O.). 
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disciple  of  Mahant  Har  Charan  Das. 
Mahaat  Har  Charan  Das  died  on  17th 
April  1910,  and  was  accordingly  succeeded 
by  Mahant  Saab  Riin  Dag  who  died  intes- 
tate oa  8th  January  1922  On  his  death 
controversy  as  to  the  title  to  succession 
arose  and  three  claimants  appeared  on  the 
scene:  1  The  plaintiff.  2,  The  defen- 
dant, and  3  Mt  Sheoro,]  Kuar,  mother  of 
Sant  Riin  Das 

The  plaintiff  cliimal  title  on  the 
ground  that  he  was  the  disciple  (chela)  o^ 
Mahant  Har  Charan  Das,  the  defendant 
on  the  ground  that  he  was  the  disciple  of 
the  decBisod  Mahant  Suit  Riin  Das,  and 
Mt.  Shejraj  Kuar  on  the  ground  of 
her  natural  relationship  with  Mahant 
Sint  Rim  Das  The  defendiat-appellant 
is  als)  the  son  of  the  illegitimate  daughter 
oE  Mthnb  HirCharan  Dis  and  sister  of 
Sant  Rim  Das. 

On  tho  intervention  of  several  respact- 
able  citizens  of  Lucknow  notably  Rai 
Bahadur  Pandit  Sital  Prasid  Bjjpjii  who 
was  then  Additional  District  Judge  of 
Lucknow,  the  dispute  as  to  the  succession 
to  the  estate  of  Miswasi  was  amicably 
settled  by  an  agreement  (Ex  135)  dated 
20th  January  1922.  At  tho  time  of  this 
agreement  the  defendant  was  only  sixteen 
years- of  age  and  consequently  his  father 
Pandit  Jadunandan  Prasad  acted  as  his 
guardian  in  the  matter  of  the  settlement. 
The  substantial  terms  of  the  settlement 
were  that  the  plaintiff,  Mahant  Har 
Narain  Das,  was  to  enter  into  tho  posses- 
sion of  the  estate  and  other  move  able  and 
immovable  property  "  for  his  lifetime 
without  power  of  transfer  in  any  form  " 
The  remainderman's  estate  in  full  was 
conferred  on  the  defendant  Sitgur  Prasad 
who  was  given  the  njime  of  Bjiba  Hari 
Saran  Das.  During  the  subsistence  of 
the  life-estate  the  liability  for  the  expen- 
ses of  the  education  and  maintenance  of 
the  defendant  Hari  Saran  Das  as  alao  for 
an  allowance  was  imposed  on  Mahant  Har 
Narain  Das  as  well  as  on  the  estate.  The 
extent  of  this  liability  was  specified  in 
para.  6  of  the  deed  of  20th  January  1922 

In  pursuance  of  the  terms  of  the  agree- 
ment the  plaintiff  entered  into  the  posses- 
sion of  the  estate.  His  name  was  entered 
in  the  revenue  registers  of  the  villages 
comprising  the  estate.  ID  short  he  was 
installed  with  the  necessary  ceremony  as 
the  lawful  successor  of  Mahaat  Sant  Bain 


Das  and  the  defendant  at  the  instanoe-of 
the  plaintiff  was  admitted  into  the  Colvin 
Tuluqdar  High  School  at  Lucknow  'on 
2nd  February  1922.  This  school  was 
founded  for  the  purpose  of  educating  the 
scions  of  the  families  of  the  taluqdars  of 
Oudh.  On  the  occasion  of  the  admission 
of  the  defendant  into  the  school  the  plain- 
tiff wrote  a  letter  (Ex.  D  W.  l)  to  the 
Principal  of  the  School  and  described  the 
defendant  Hari  Saran  Das  in  this  letter 
as  his  "  future  successor." 

It  would  seem  from  what  has  been 
stated  so  far  that  peace  had  come  to  reign 
in  .the  affairs  of  the  estate  of  Maswasi. 
But  it  was  not  to  be  so  On  31st  August 
1923,  the  defendant  was  removed  from 
the  Colvin  School.  In  the  letter  which 
the  plaintiff  sont  to  the  Principal  of  the 
School  on  this  occasion  he  stated  that  he 
wanted  "  to  engage  him  (defendant)  in 
estate  work  "  (Ex.  20  D.  W  l).  Soon 
after  the  defendant  was  put  in  charge  of 
a  large  portion  of  the  estate  situate  in 
the  District  of  Bahraich  and  worked  there 
for  a  period  of  about  ton  or  eleven  months 
He  returned  to  Lucknow  about  Septem- 
ber or  October  1924,  and  lived  with  the 
plaintiff. 

At  the  time  when  succession  opened  on 
the  death  of  Sant  Rain  Das  one  of  the 
servants  of  tho  estate  was  one  Nand  Ku- 
mar. He  is  now  arrayed  amongst  the 
defendants  in  the  present  suit.  The 
plaintiff  at  that  time  was  at  Hoshangabad 
in  the  Central  Provinces.  Nand  Kumar 
at  once  took  up  the  plaintiff's  cause  and 
summoned  him  to  Lucknow  by  wire. 
Another  servant  of  the  estate  at  the  sime 
time  was  one  Tirbeni  Frasad.  He  was 
the  treasurer. 

On  the  23rd  November  1924,  the  plain- 
tiff, the  defendant  and  Nand  Kumar  left 
Lucknow,  according  to  the  plaintiff  by 
motor  car  about  sunset  for  Bara  Banki 
where  the  party  took  a  railway  train  for 
Gonda  leaving  the  station  of  Bara  Banki 
at  about  10  o'clock  in  the  following  mor- 
ning According  to  the  defendant  the 
party  left  Lucknow  by  railway  train  for 
Gonda  in  the  day  time  and  reached  Gonda 
in  the  afternoon  At  Gonda  there  is  an 
estate  house  then  in  charge  of  one  Pyare- 
lal.  On  26th  November  a  document 
(Ex.  136)  purporting  to  be  an  agreement 
between  the  plaintiff  and  the  defendant 
was  executed  at  Gonda.  It  was  registered 
on  the  same  date  and  at  the  same  place. 
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By  this  document  the  plaintiff  surren- 
dered his  life-estate  in  favour  of  the  de- 
fendant Hari  Saran  Das  and  in  conse- 
quence thereof  the  remainderman's  estate 
fell  into  the  immediate  possession  of  the 
defendant.  The  usual  applications  for 
mutation  of  names  were  made  on  26th 
November  at  Gonda  in  respect  of  villages 
situate  in  that  district 

One  of  the  conditions  of  the  document 
of  25t^t  November  1924,  wag  that  the  de- 
fendant was  to  pay  to  the  plaintiff 

11  Rs.  1,000  p3r  month  by  way  of  pocket  ex- 
penses every  month  at  any  place  whoro  the 
executant  1  (the  plaintiff)  might  demand  and 
this  poekot  expanse  shall  continue  for  the  life- 
time of  executant  1  plaintiff.  If  the  pay- 
ment b3  delayed  and  neglected  than  exe- 
cutant 1  (the  plaintiff)  shall  be  competent  to 
take  possession  over  all  tho  ilaqaa  and  thori  all 
rights  of  executant  2  (tho  defendant)  which 
had  accrued  according  to  this  deed  as  well 
as  according  to  tin  agrecjmant  dated  20th 
January  1022,  shall  C3ase  to  exist.  Executant 
1  shall  furthar  bg  corapjfcint  instead  of  taking 
possession  to  rn.ilize  from  tha  executant  2  tho 
arrears  of  tli3  pockit  oxpinvo  by  auction  sale 
of  movaible  and  immovabla  property  " 

The  defendant  also  undertook  the  lia- 
bility of  paying  Rg.  100  a  month  from 
tho  ostfito  to  Nand  Kumar,  and  after  the 
death  of  the  latter  to  his  widow  or  mile 
issue  an  allowance  of  Rs  25  a  month  for 
her  or  their  lifetime.  The  allowance  was 
to  constitute  a  charge  on  the  entire  es- 
tate and  in  case  of  neglect  in  payment  the 
agreement  shall  be  deemed  to  have  been 
cancelled.  In  pursuance  of  the  agreement 
the  defendant  admittedly  entered  into  the 
possession  of  the  entire  estate  of  Maswasi, 
was  regarded  and  accepted  as  the  taluqdar 
of  the  same  and  continued  to  pay  the  ap- 
pointed allowance  to  the  plaintiff  upto 
the  end  of  October  1926  The  allowance 
due  for  the  months  of  November  and  De- 
cember 1926,  and  Jannary  1927,  had  re- 
mained in  arrears  according  to  tho  plain- 
tiff when  the  suit  out  of  which  this 
appeal  has  arisen  was  instituted  on  21st 
February  1927. 

The  substance  of  the  plaintiff's  claim 
is  that  the  document  of  25th  November 
1924,  is  liable  to  be  set  aside  on  two  dis- 
tinct but  alternative  grounds  :  (l)  That 
the  plaintiff  executed  it  under  undue 
influence  and  fraud  practised  by  the  de- 
fendant-appellant and  Nand  Kumar  defen- 
dant 3  -,  and  (2)  that  the  defendant  has 
failed  to  fulfil  his  obligation  as  to  the 
payment  of  the  monthly  allowance  to  the 
plaintiff. 


On  the  basis  of  the  second  ground  of 
claim  it  was  further  urged  by  the  plain- 
tiff that  the  defendant  had  also  forfeited 
his  remainderman's  estate  and  other 
benefits  which  he  had  obtained  under  the 
dettlement  of  20th  January  1922  The 
secree  which  tho  plaintiff  has  obtained 
from  the  trial  Court  and  which  is  now 
under  appeal  gives  the  following  reliefs 
tothe  plaintiff:  — 

(<z)  the  dood  of  25bh  Novembar  1924,  be  and 
it  is  hereby  sat  aside  as  void  ; 

(b)  it  be  and  is  hereby   declared   that   defen- 
dant 1  is  not  entitled  to  any  benefit    under  the 
agreement  of  20th  January  1922; 

(c)  tho  plaintiff  be  and  he  is  hereby    granted 
possession  in    respect    of    the   properties   men- 
tioned in  schedules  A,  B  and  G  attached  here* 
with. 

Tho  decree  also  awarded  mesne  profits 
to  the  plaintiff,  the  amount  of  which  was 
left  to  be  determined  subsequently. 

Before  proceeding  further  it  is  neces- 
sary to  clear  one  important  matter.  The 
plaintiff  founded  his  title  to  immeliate 
possession  exclusively  on  the  settlement 
of  20th  January  1922  This  was  clearly 
stated  by  the  learned  counsel  for  the 
plaintiff  on  the  day  of  the  opening  of  the 
trial  of  this  case  before  Pullan  J.  This 
statement  will  be  found  at  p.  32  of  Part  1 
of  the  record.  The  statement  is  as 
follows  ; 

11  Mr.  Niamutullah  (counsel  for  the  plaintiff) 
states  that  his  client  claims  the  property  aa 
the  successor  of  Mahant  Sanb  Ram  Das  but 
not  independently  of  the  Agreement  of  20th 
January  1922." 

The  question  of  the  plaintiff's  title 
having  thus  been  confined  to  rest  on  the 
settlement  of  20th  January  1922,  the 
counsel  for  the  defendant-appellant  stated 
in  reply  that 

"  m  view  of  the  statement  just  made  by 
Mr.  Niamutullah,  for  the  plaintiff  he  does  nob 
now  consider  it  necessary  to  sofa  up  the  title 
of  defendant  1  prior  bo  bhe  agreement  of  20th 
January  1922." 

In  this  state  of  pleadings  it  is  clear 
that  all  questions  relating  to  the  titles 
of  the  plaintiff  and  the  defendant  to  the 
property  in  suit  under  a  claim  of  succes- 
sion to  the  estate  of  Mahant  Sant  Rain 
Das  outside  the  terms  of  the  settlement 
of  20th  January  1922,  are  beyond  the 
scope  of  the  present  suit.  It  follows, 
and  this  was  agreed  to  by  the  learned 
counsel  on  both  sides  before  us,  that  in 
the  event  of  the  later  agreement  of  25th 
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November  1924,  being  set  aside  as  viti- 
ated by  undue  influence  and  fraud,  the 
parties,  in  respect  of  their  rights  are 
relegated  to  the  position  which  .they  oc- 
cupy under  the  eirher  agreement  of  20th 
January  1922,  and  in  tho  same  event  it 
is  further  agreed  that  the  decree  of  the 
trial  Court  must  be  modified  by  delet- 
ing the  relief  in  respect  of  the  deed  of 
20th  January  1922.  It  will  appear  from 
what  has  just  now  been  stated  that  the 
primary  question  for  decision  in  the  ap- 
peal is  the  one  which  is  covered  by 
issue  8(b)  (see  p.  31,  Part  1  of  the 
printed  record)  of  the  issues  framed  in 
the  trial  Court,  and  if  we  uphold  the 
finding  of  that  Court  on  this  issue  no 
other  question  need  bo  decided  We  may, 
however,  mention  that  on  behalf  of  the 
appellant  the  findings  of  the  trial  Court 
on  issues  12  and  11  and  on  behalf  of 
the  plaintiff -respondent  on  issue  10 
were  also  challenged.  After  hearing  pro- 
longed arguments  on  both  sides  and  after 
having  taken  time  for  considering  our 
judgment  we  have  come  to  the  conclusion 
that  the  finding  of  the  trial  Court  on 
issue  8  (b)  must  be  affirmed  In  con- 
sequence of  this  conclusion  we  would 
refriin  from  deciding  any  other  issue  in 
the  appeal 

The  case  of  fraud  and  undue  influence 
was  stated  by  the  plaintiff  in  paras  15, 
16,  17  and  18  of  the  plaint.  Those  para- 
graphs are  as  follows  : 

15.  That  in  1922  the  plaintiff  was  clncted 
president  of"  All  India  Udasi  Sadhu  Maha 
Mandal"  a  body  formed  to  counter-act  by 
constitutional  means  tho  Akali  movement  in 
the  Punjab  the  object  of  which  was  to  enable 
the  Akalia  to  take  forcible  possession  of  the 
property  held  by  Mahants  of  Udasi  sect. 

1C.  That  tho  plaintiff  who  mostly  spout  his 
time  in  devotion  entirely  depended  on  defend- 
ant 1  who  had  a  hand  in  the  management  of 
the  estate  on  bahalf  of  tho  plaintiff  and  on 
defendant  3  the  naib  who  controlled  tho  en- 
tire staff,  and  implicitly  trusted  the  aforesaid 
persona. 

17.  That  in  November  1924,  the  aforesaid 
persons  represented  to  the  plaintiff  that  he  and 
his  estate  were  in  a  great  danger  at  the  hands 
of  Akalis  he  being  tho  mahant,  and  prevailed 
upon  him  to  execute  a  deed  dated  25th  No- 
vember 1924,  purporting  to  roleaso  the  entire 
estate  in  favour  of  defendant  1  for  the  pur-  - 
poses  of  management  and  to  enable  the  plain- 
tiff to  go  abroad  on  pilgrimage.  They  as- 
sured the  plaintiff  that  management  of  the 
estate  would  continue  through  the  same 
agency  as.  before  and  that  the  plaintiff's  rights 
wonld  not  be  affected  by  the  deed  which  was- 


18.  The  noting  on  the  representation  and 
importunity  of  defendants  1  and  9  aided  by 
other  servants  of  the  -estate  the  plaintiff  exe- 
cuted the  deed  of  releasa  aforomentioned  agree- 
ing to  take  Rs.  1,000  per  month  which  was 
considered  enough  for  the  personal  require- 
ments of  the  plaintiff. 

A  perusal  of  the  foregoing  paragraphs 
will  at  once  disclose  the  fact  that  they 
also  involve  a  case  that  the  document  of 
25th  November  1924,  was  executed  by 
the  plaintiff  under  a  misapprehension 
caused  by  the  defendants  as  to  its  scope 
and  as  to  its  intended  effect.  This  case 
of  the  plaintiff  broke  down  in  the  trial 
Court  uiid  was  not  reiterated  before  us 
It  was  agreed  that  the  true  and  intended 
effect  of  the  document  was  the  surrender 
of  the  life-estate  by  the  plaintiff  in 
favour  of  the  defendant-appellant  and  the 
acceleration  of  the  remainderman's  estate 
to  the  latter  and  that  the  plaintiff  was 
under  no  misapprehension  as  regards 
that  fact  on  the  date  of  the  document.  The 
issue,  therefore,  in  dispute  is  the  simple 
issue  of  fraud  and  undue  influence.  The 
finding  of  the  trial  Court  on  this  issue 
in  favour  of  the  plaintiff  covers  larger 
ground  than  the  ground  specifically  stated 
in  the  plaint  To  bring  this  into  relief 
it  is  now  necessary  to  state  some  facts 
which  were  not  disputed  before  us  though 
they  were  disputed  to  some  extent  in  the 
trial  Court 

In  the  keeping  of  the  plaintiff  for 
many  years  past  as  his  mistrees  is  a 
woman  called  Sundar  Dei.  Out  of  this 
connexion  between  the  two  a  daughter 
was  born.  She  is  still  alive  and  her 
name  is  Krishna  Kuar  Mt.  Sundar 
Dei  arid  Mt.  Krishna  Kuar  have  been 
treated  all  along  for  all  purposes  as  the 
wedded  wife  and  lawful  daughter  respec- 
tively of  the1  plaintiff  Indeed  they  have 
so  been  described  in  documents  In  or 
about  the  year  1916  Krishna  Kuar  was 
married  to  one  Dahp  Singh,  a  resident  of 
a  village  in  the  Indian  State  of  Nabha, 
in  the  Province  of  the  Punjab.  It  appears 
that  soon  after,  Krishna  Kuar  was  re- 
married at  Lucknow  to  one  Atma  Singh,  a 
resident  of  Amritsar  in  the  same  Pro- 
vince. After  his  marriage  with  Krishna 
Kuar  Atma  Singh  came  to  live  at  Luck- 
now  and  when  the  plaintiff  succeeded  to 
the  estate  of  Maswasi,  Atma  Singh  took 
up  residence  with  him  The  plaintiff's 
case  is  that  a  link  in  the  chain  of  events 


1929 


SATGUR  PRASAD  v,  EAR  NARAIN  DAS 


Oudh  49 


the  fact  fchab  the  two  defendants  1  and 
2  entered  into  a  conspiracy  with  Dalip 
Singh  the  former  husband  of  Krishna 
Kuar  and  falsely  represented  to  the 
plaintiff  that  Dalip  Singh  intended  to 
take  proceedings  for  the  arrest  and  pro- 
secution of  the  plaintiff  on  a  charge  of 
abetment  of  bigamy  of  the  girl  Krishna 
Kuar. 

At  the  close  of  trial  of  the  case  and  at 
thy  time  when  final  arguments  of  counsel 
were  heard  it  was  contended  on  behalf 
of  the  defendant  that  the  particular  just 
now  mentioned  was  not  stated  by  the 
plaintiff  in  his  plaint  and,  therefore,  the 
Court  should  not  address  itself  to  the 
consideration  of  it  The  learned  Judge  of 
the  trial  Court  overruled  the  contention  ; 
but  the  arguments  on  behalf  of  the  ap- 
pellant before  us  were  opened  by  the 
learned  advocate  Mr  Bisheshwar  Nath 
Srivastava  with  the  reiteration  of  the 
flume  contention.  In  agreement  with  the 
trial  Court  we  are  unable  to  give  any 
effect  to  it.  There  can  be  no  question 
that  much  larger  case  which  would  also 
cover  the  ground  objected  to  was  stated 
in  the  plaint  and  we  gather  from  the 
judgment  under  appeal  that  at  the  com- 
mencement of  the  trial  and  before  any 
evidence  was  recorded  the  learned  counsel 
for  the  plaintiff  specifically  stated  that 
Ihe  intended  to  adduce  evidence  in  proof 
of  the  facts  mentioned  above.  Docu- 
mentary evidence  in  relation  thereto  was 
then  at  once  tendered  and  brought  on  the 
record  Plaintiff  then  went  into  the  wit- 
mess-box  and  in  his  evidence  stated  those 
facts.  All  this  happened  in  the 'presence 
of  the  defendant's  counsel  and  .without 
Any  objection  on  his  behalf.  Not  only 
that  but  evidence  in  rebuttal  thereof  was 
produced  by  the  defendant.  When  we 
come  to  discuss  this  aspect  of  the  case  in 
relation  to  the  evidence  in  proof  of  it,  it 
will  appear  that  it  is  neither  a  new  case 
nor  so  much  a  matter  of  pleading  as  of 
-evidence.  After  the  plaintiff's  counsel 
had  openly  declared,  to  the  knowledge  of 
the  defendant,  his  intention  to  produce 
evidence  in  proof  of  this  case,  and  after 
such  evidence  has  been  produced,  and 
after  the  defendant  has  also  produced 
evidence  in  rebuttal  and  finally  the  trial 
Court  has  considered  and  decided  it,  it  is 
futile  to  argue  that  we  should  shut  our 
•eyes  to  that  case.  In  no  manner  has  the 
defendant  been  taken  by  surprise  or  pre- 
judiced. As  observed  by  Lord  Halsbury 
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in  Say  ad  Muhammad  v.  Fatteh  Muham- 
mad (3)  : 

11  Whatever  system  of  pleading  may  exist, 
the  sole  object  of  it  is  that  each  aide  may  be 
fully  alive  to  the  questions  that  are  about  to 
be  argued,  in  order  that  they  may  have  an  op- 
portunity of  bringing  forward  such  evidence 
as  may  ba  appropriate  to  the  issues." 

This  object  has  been  amply  fulfilled  in 
the  present  case. 

Facts  bearing  on  the  question  of  undue 
influence  and  those  bearing  on  the  ques- 
tion of  fraud  cannot  be  placed  in  the 
present  case  in  separate  compartments 
and  dealt  with  accordingly.  They  act 
and  react  on  both  questions,  will  be 
found  interwoven  in  the  two.  In  deliver- 
ing the  judgment  of  their  Lordships  of 
the  Judicial  Committee  in  the  case  of 
Sayad  Muhammad  v.  Fatteh  Muhammad 
(3)  mentioned  above,  Lord  Halsbury  said: 

11  The  question  of  what  is  undue  influence 
is  sometimes  a  difficult  one." 

Lord  Granworth  when  giving  judgment 
in  the  House  of  Lords  in  the  case  of  Boyse 
v.  Rossborough  (4)  gives  this  definition  : 

11  It  is  sufficient  to  say,  that  allowing  a  fair 
latitude  of  construction,  they  must  arrange 
themselves  under  one  or  other  of  these  heads 
coercion  or  fraud.  " 

To  enable  a  complete  appreciation  of  the 
case  and  the  evidence  relating  to  fraud 
and  undue  influence  it  is  necessary  to 
state  a  few  historical  events.  Mahant 
Gur  Narain  Das,  and  his  successors  in- 
cluding the  plaintiff  belong  to  the  Nanak- 
shahi  Udasi  sect  of  the  religion,  Sikh  ism. 
The  sect  derives  its  name  from  the 
founder  of  the  Sikh  religion,  Nanak  who 
lived,  preached  and  promulgated  it  in 
the  middle  of  the  16th  century  mainly 
in  the  Province  of  the  Punjab.  It  ia  nob 
necessary  to  advert  to  the  philosophic  or 
religious  aspect  of  the  religion  founded 
by  Nanak.  Nanak  died  in  1539  and  his 
spiritual  successor  was  his  disciple  An- 
gad,  Guru  Angad's  succession  led  to  a 
schism  amongst  the  followers  of  the  new 
religion.  While  Angad  became  the  spiri- 
tual successor,  Nanak's  son  Sri  Ghaud 
founded  the  sect  of  Udasis,  a  community 
mostly  'indifferent  to  the  concerns  of 
this  world.  The  word  "  Udasi  "  efcyrao- 
logioally  means  passive  and  recluse  and 
thus  the  sect  designated  by  that  appella- 
tion remained  altogether  a  separate  sect 
from  the  active  and  domestic  Sikhs, 
the  separation  being  emphasized  by  the 

"  (3)  [1895]  22  Gal.  324  =  22  I.  ~A.  4  =  6  Sat. 

515  (P.O.). 

(4)  [1857]  6  H.  L.  0.  2=26  L.  J.  Oh.  356=5 
W.  R.  414=3  Jur.  (n.s.)  378. 
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teachings  of  Amar  Das  the  immediate 
successor  of  Angid.  The  active  section 
of  the  Sikhs  acquired  and  developed  a 
wholly  militant  spirit  under  the  guid- 
ance and  preachings  of  the  tenth  and  the 
last  Guru  Gobind  Singh.  His  military 
exploits  are  well-known  to  history.  He 
died  in  1708. 

About  fifty  years  after  the  death  of 
Guru  Gobind  Singh,  though  the  seeds 
were  sown  in  his  lifetime,  there  arose  : 

"  a  body  of  man  who  thraw  off  all  subjection 
to  earthly  Governors,  and  who  peculiarly  re- 
presented ths  religious  elemant  of  Sikhism. 
These  were  the  "  Akalia  ",  tha  immortals,  or 
rather  the  soldiers  of  God,  who,  -with  their 
blue  dress  and  bracelets  of  steal,  claimed  for 
themselves  a  direct  institution  by  Gobind 
Singh.  The  Guru  had  called  upon  mrsn  to 
sacrifice  everything  for  their  faith,  to  leave 
hom3B  and  to  follow  the  profession  of  arms  ; 
but  he  and  all  his  predecessors  had  likewise 
denounced  the  inert  asoaticizm  of  the  Hindu 
sects,  and  thus  the  fanatical  foaling  of  a  Sikh 
took  a  destructive  turn.  The  Akalis  formad 
themselves  in  their  struggle  to  reconcile  war- 
like activity  with  the  relinquishment  of  the 
world.  The  msek  and  humble  ware  satisfied 
with  the  assiduous  performance  of  menial 
offices  in  temples,  but  the  fierce  enthusiazm 
of  others  prompted  them  to  act  from  time  to 
time  as  the  armed  guardians  of  Amritsar,  or 
suddenly  to  go  where  blind  impulse  might  lead 
them,  and  to  win  their  daily  bread,  even 
single-handed,  at  the  point  of  the  sword. 
They  also  took  upon  themsslves  something  of 
the  authority  of  censors,  and,  although  no 
leader  appears  to  have  fallen  by  their  hands 
for  defection  to  the  Khalsa,  they  inspired  awa 
aa  well  as  respicb,  and  would  sonntims  plun- 
der those  who  had  offended  tham  or  had  in- 
jured the  common  wealth.  The  passions  of 
the  Akalis  had  full  play  until  Rinpt  Singh 
became  supreme,  and  it  coat  that  able  and 
resolute  chief  much  tima  and  trouble,  at  once 
to  suppress  them  ;  and  to  preserve  his  own 
reputation  with  the  people.  (Cunningham's 
History  of  the  Sikhs  edited  by  Garrett,  pp.  110 
and  111)  ". 

Fea.ce  aud  prosperity  remained  with 
the  Udasis,  warlike  activity  and  religi- 
ous fervour  with  the  Akalis.  Most  of  the 
notable  Gurdwaras  or  shrines  situate 
in  the  Punjab  were  held,  ma.na.ged  and 
controlled  by  the  Udasi  section. 

We  can  now  conveniently  come  to  the 
immediate  past  and  describe  it  in  the 
words  of  Mr.  L  F  Ruah brook  Williams, 
Director,  Central  Bureau  of  Information, 
Government  of  India,  in  his  book  "  India 
in  1921-22  "  being  a  report  prepared  for 
presentation  to  Parliament  in  accor- 
dance with  the  requirements  of  S  26, 
Government  of  India  Act  (5  &  6  Geo  V, 
Chap.  61).  At  p.  60  of  this  book  occurs 
the  following  : 


"•Tha  Punjab  also,  was  in  a  highly  inflam- 
matory condition.  To  the  legacy  of  bitterness- 
following  the  occurrences  of  1919,  thera  wa» 
now  added  a  serious  dispute  between  two 
B3Cjious  of  tha  Sikh  community  which,  from 
the  tragic  interest  it  aroused  merits  a  word  of 
elucidation,  The  "  nsw  "  reforming  party 
hid  bean  for  BO  ma  tima  dissatisfied  with 
the  managsrmnt  of  the  Gurdwaras,  or 
shrines,  which  for  long  years,  under  ar- 
rangemants  sanctioned  by  the  "  old  "  con* 
SGrvativo  party,  had  been  controlled  by  resi- 
dent abbots,  Many  of  tlnse  Mahants,  al- 
though enjoying  wide  discretion  in  tho 
managDinent  of  cousidarable  revenues,  were 
less  Sikhs  than  Hindus — a  fact  not  uncon- 
nected with  an  inaxtricablo  admixture,  in. 
the  endowment  of  many  of  tha  shrines,  of 
Hindu  and  Sikh  bsnsficenca.  Ths-  "  new  "' 
Sikhs  alleged  malversation  aud  abusss  of 
evary  kind  ;  the  "old"  Sikhs  regarded  the- 
malcontents  as  inspired  only  by  a  desire  for 
plundir.  Into  this  quarrel  primarily  domes- 
tic to  the  Sikh  community,  the  emissaries  of 
non-oo-opetratlon  now  penetrated  with  tha  re- 
sult that  the  "  new  Sikhs  "  and  particularly 
tha  Akali  jathas — bands  of  voluntoers  forming, 
the  most  zealous  section  of  the  reformers — be- 
came strongly  anti-Government  and  even 
revolutionary  in  their  outlook.  Refusing  to 
be  appeased  by  the  efforts  of  Govarnm^nt  to- 
enquire  into,  and  ramedy,  cases  of  alleged 
mismangement,  the  Akalis  bsgan  to  "  occupy  '" 
shrines,  and  eject  tha  lawful  incumbents. 
Somewhat  naturally,  these  tactics  were  com- 
bated by  the  other  party.  Bloody  quarrels- 
such  as  will  necessarily  occur  batwjon  op- 
posing factions  of  a  simple-minded  and  war- 
like people,  shortly  broke  out.  In  January, 
there  was  serious  affray  at  Tarn  Taran.  In 
February  India  shuddered  to  hoar  of  a  terrible 
massacre,  by  the  Hindu  abbot  of  Nankana- 
Sahib,  of  tha  band  of  "  new  Sikhs  "  designing 
to  eject  him  from  his  great  and  wealthy 
shrine.  " 

Towards  the  end  of  1920  a  body  known 
as  the  "  Shiromoni  Gurdwara  Prabandhak 
Committee,  "  or  Committee  for  the 
management  of  sacred  shrines  was  set  up. 
Sikhs  of  various  schools  of  thought 
joined  the  movement  and  the  Committee 
shortly  acquired  great  influence.  Owing, 
however,  to  the  methods  which  it  began 
to  employ  the  Committee  soon'  became 
representative  of  extreme  opinion  It 
organized  Akalis,  a  militant  puritan  sect 
of  the  Sikhs,  into  a  regular  miltia  for  the 
execution  of  its  behests.  Under  the 
pressure  of  the  activities  of  this  Com- 
mittee a  Bill  for  the  better  management 
and  control  of  the  Sikh  shrines  was 
introduced  in  the  Legislative  Council  of 
of  the  Punjab  sometime  in  the  year  1923. 
This  step  aroused  the  Udasi  section  of 
the  Sikh  community  to  fresher  activities- 
in  opposition  to  the  claim  of  the  Akalis. 
in  the  matter  of  the  possession,  and 
management  of  the  shrines. 
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On  behalf  of  the  Udasis  an  institution 
called  the  "  All  India  Udasi  Maha  Mai- 
da!  lf  'was  founded  at  Hardwar  in  the 
Province  of  Agra  and  the  present  plain- 
tiff became  the  President  of  it.  The 
plaintiff  took  an  active  part  in  the  work 
of  the  institution,  gave  pecuniary  help  to 
the  propaganda  set  on  foot  by  certain 
newspapers  in  the  Province  of  the  Pun- 
jab, allowed  articles  to  appear  in  such 
pipers  above  his  name  and  took  pirt  in 
deputation  to  Lord  Beading  and  the 
Governor  of  the  Punjab.  "  Upieshak  " 
was  one  of  the  papers  subsidized  by  the 
plaintiff  and  in  the  issue  of  26th  May 
1924,  of  that  piper  appeared  an  article 
under  the  caption  "  Akalis  have  also  set 
their  hands  and  feet  in  Lucknow.  "  This 
article  stated  inter  alia  that  a  band  of 
Akalis  numbering  about  forty  with  lathis 
and  kirpans  had  reached  the  Sangat  of 
Harakh  Bam  Udasi.  The  Sangat  ref- 
erred to  is  the  "  Udasi  Mandal  "  in  A1U 
ganj  in  the  city  of  Lucknow.  It  is  ag- 
reed that  the  statement  in  the  paper  was 
not  true  as  a  fact.  But  whether  it  was  a 
fact  or  fiction  is  immaterial.  What  is 
material  is  that  such  a  statement  was 
made  in  a  newspaper  and  brought  home 
to  the  plaintiff. 

The  circumstances  which  we  have  des- 
cribed in  the  immediately  preceding  por- 
tion of  this  judgment  are  antecedent  to 
and  closely  connected  with  the  evidence 
as  to  the  facts  which  according  to  the 
plaintiff's  case  made  him  susceptible  to 
undue  influence  and  fraud.  The  other 
set  of  circumstances  producing  the  same 
result  are  as  follows  : 

We  have  already  stated  that  Nand 
Kumar  defendant  3,  was  largely  instru- 
mental in  the  success  of  the  plaintiff's 
cause  when  the  inheritance  opened  on 
the  death  of  Sant  Bain  Das.  In  the  time 
of  the  latter  Nand  Kumar  was  drawing  a 
salary  of  Bs.  8  or  10  a  month  As  a 
reward  for  his  services  the  plaintiff  made 
him  assistant  manager  of  the  estate  on  a 
salary  of  Bs.  40  a  month.  On  the  evi- 
dence it  is  perfectly  clear  that  Nand 
Kumar  occupied  an  influential  and  res- 
ponsible position  in  the  affairs  of  the 
estate  and  actively  possessed  confidence 
of  -the  plaintiff.  The  provisions  made 
for  him  in  the  document  of  25th  Novem- 
ber 1924,  strongly  suggest  the  inference 
that  he  had  rendered  great  service  both 
to  the  plaintiff  and  to  the  defendant,  and 
they  were  both  prepared  to  compensate 


him    generously.     We     agree    with   the 

learned  trial  Judge  that : 

"  there  can  b3  no  question  that  in  th3  latter 
part  of  1924  ths  plaintiff  relied  for  tha  manage- 
nmnt  of  the  estate  almost  entiialy  oa  Nand 
Kumar.  " 

The  defendant-appellant  as  early  aa 
the  year  1923  conceived  the  idea  of 
filing  a  suit  against  the  plaintiff  in  order 
to  obtain  immediate  possession  of  the 
estate,  The  evidence  is  quite  clear  and 
indeed  it  wig  admitted  that  while  the 
desire  of  obtaining  possession  of  the  estate 
of  Maswasi  was  being  nursei  by  the  de- 
fendant, the  plaintiff  stood  in  loso  paren- 
tis  to  him.  After  the  defendant  was  re- 
moved from  the  Colvin  School  early  in 
1924,  he  was  put  by  the  plaintiff  in 
charge  of  the  Bihraich  circle  of  the  estate 
yielding  an  income  of  about  Bs.  62,000  a 
yeir  and  it  is  a  reasonable  inference  from 
the  evidence  on  the  record  that  the  defen- 
dant's appointment  to  the  Bihraich  circle 
was  the  fruit  of  the  trust  which  plaintiff 
had  come  to  repose  in  him  At  any  rate 
all  appearances  pointed  in  that  direction. 
The  most  cogent  evidence  supporting  the 
conclusion  is  furnished  by  the  recitals 
contained  in  the  deed  of  25th  November 
1924;  and  it  is  also  clear  from  the  sime 
recitals  that  it  was  this  trust  which 
largely  influenced  the  plaintiff's  act  of 
surrendering  his  life-estate  in  favour  of 
the  defendant-appellant. 

The  third  set  of  circumstances  which 
have  a  material  beiring  on  the  question 
under  consideration  arises  out  of  the  facts 
connected  with  the  marriage  of  the 
plaintiff's  illegitimate  daughter  Krishna 
Kuar  first  with  Da-lip  Siugh  and  after- 
wards with  A  bra  a,  Singh. 

Having  set  forth  all  the  material  ante- 
cedent circumstances  bearing  on  the  pre- 
cise case  of  fraud  and  undue  influence 
alleged  by  the  plaintiff,  we  are  now  in 
a  position  to  enter  immediately  into  the 
evidence  produced  in  proof  of  that  case. 
In  doing  so  we  must  give  full  weight  to 
the  opinion  of  the  learned  trial  Judge  as 
regards  the  general  appreciation  and  cre- 
ditability  of  that  evidence.  The  plaintiff 
while  in  the  witness-box  stated  his  case 
in  the  following  words: 

11 1  executed  the  dead  of  1924  out  of  fear,  and 
fraud  also  was  practiced  on  me.  I  was  afraid 

of  the  Akalis In  September  or 

October  Satgur  Prasad  (defendant  l)  and  Nanjl 
Kumar  (defendant  9)  told  mo  that  the  Akalia 
were  in  Lucknow  and  that  they  were  going 

about  in  gangs In  October  the 

Akalis  took  possession  of  a  house  near  mine 


52  Oudh 


PR  AS  AD  v.  HAR  NAEAIN  DAS 


1929 


belonging  bo  a  sadhn.  I  did  nob  see  this  my- 
self and  Naiid'Kumar  and  Satgur  Prasad  told 

mo  about  it In  the  third   week  of 

November  they  told  me  that  they  had  heard 
that  the  Akalis  were  going  to  make  a  raid 
on  me.  This  was  two  or  three  days  'before  the 
document  was  executed.  I  quite  believed  them 
and  thought  it  would  happen.  They  wore  both 
with  me  when  I  went  out  for  my  drive  at  3-30 
and  when  we  got  to  Aminabad  I  saw  the  Aka- 
lis wearing  black  pagns.  I  think  there  were 
fifty  or  sixty  of  them,  Nand  Kumar  said: 
There  is  Dalip  Singh,  He  is  one  of  tnem;  I 
recognized  Dalip  Singh,  He  was  wearing  black 
pagri.  Satgur  Prasad  said  "  Lot-  us  go  and 
leave  Nand  Kumar  here."  I  agreed  and  we 
went  back  telling  Nand  Kumar  to  bring  us 
news.  He  cauio  after  an  hour  or  an  hour  and 
a  half.  Satgur  Prasad  came  with  him.  They 
said  they  had  got  definite  information  that 
Dalip  Singh  was  also  an  Akali  and  had  come 
with  a  warrant  from  Nabha  for  my  arrest  and 
would  probably  get  it  issued  by  the  Magistrate 
here  tomorrow.  I  objected  that  it  was  a  Native 
State  but  they  explained  that  "  the  State  was 
now  under  the  management  of  Government." 
They  were  informed  of  this  by  one  Bishun  Das. 
I  said  that  they  should  go  to  the  Deputy  Com- 
missioner. They  said  that  in  their  opinion  I 
ought  to  run  away.  They  said  we  should  go  to 
Gonda.  They  argued  with  me  and  told  me  of 
cases  in  tha  Punjab  where  the  Akalis  had 
taken  possession  and  so  I  agreed  to  run  away. 
We  all  three  went  in  a  motor  as  far  as  Nawab- 

ganj we  went  by  train  from  Nawab- 

gan]  to  Gouda.     The   train    loft  at  8  or  8-30  in 

the  evening They  said  we  should 

think  out  what  was  to  be  done  when  we  got  to 
Gonda.  After  we  had  gone  about  two  stations 
I  asked  them  what  they  advised  as  they  said 
I  was  not  to  go  to  tho  Deputy  Commissioner 

what  plan  had  they Nand   Kumar 

said  "  the  best  thing  for  you  to  do  is  to  give  up 
the  management  of  the  estate  to  Satgur  Pra- 
sad." 

When  the  Akali  fear  has  subsided  you 
will  then  be  able  to  do  what  you  like;  I  agreed 
and  said  "  Let  us  go  on  and  decide  at  Gonda." 
We  reached  Gouda  at  about  2  a.  m.  and  stayed 
at  my  house  there.  My  karinda  at  that  time 
was  Pyare  Lai  Tahsildar.  He  was  there.  There 
waa  no  one  there  except  him  and  the  sipahis. 
Satgur  Prasad  and  Nand  Kumar  stayed  with 
me.  Pyare  Lai  and  the  two  others  came  to  me 
after  7  o'clock  with  a  long  paper  written  out 
»nd  said  listen  to  it.  It  was  a  draft  of  the  ar- 
rangement for  the  management  of  the  estate  on 

plain  paper.     They  read  it  to  me I 

did  not  consult  anyone  because  I  had  no  suspi- 
cion. I  asked  them  to  get  Banwari  Lai  the 
estate  vakil  to  have  the  matter  settled  so  that 
1  may  not  have  worry  and  trouble.  Pyare  Lai 
and  Nand  Kumar  came  back  about  3  o'clock 
and  said  they  could  not  get  a  stamp;  Satgur 
stayed  with  me.  The  stamp  was  obtained  and 
the  document  executed  on  the  next  day  .... 

Babu   Banwari   Lai  asked    me  what 

the  document  was  and  I  said  I  was  mak- 
ing arrangements  for  the  management 
of  tho  estate  by  the  boy.  He  asked  me 
what  I  was  writing  and  why  and  I  said 

I    would    tetl    him    later I  think 

Pyare  Lai  was  the  writer  of  the  deed 


I  signed  the  document.  They  read  it  bo  me. 
Pyare  Lai  read  it  to  me.  After  I  had  heard  it 
I  signed  it.  Satgur  Prasad  also  signed  it. 
Banwari  Lai  and  Kishen  Prasad  khazanchi 

were    witnesses We   stayed    in 

Gonda  till  the  evening  of  the  next  day,  We 
wont  by  the  night  train  to  Lucknow.  I  waa 
still  afraid  of  the  Akalis  aud  continued  to  be 
afraid  of  them  until  about  a  month  before  I 

filed  this  suit They  told  me 

to  stay  at  home  and  no  one  would  be  allowed 
to  come  and  see  me  and  they  would  manage 
tho  affair  and  1  should  not  be  afraid.  Satgur 
Prasad  and  Nand  Kumar  asked  mo  to  pay 
them  Rs.  15,000  to  settle  the  matter  with  Dalip 
Singh.  They  told  me  before  I  wont  to  Gonda 
that  tho  warant  was  on  account  of  tin  mar- 
riage of  Dalip  Singh's  wifo  and  the  Rs.  15,000 
was  required  to  appeaso  him." 

In     cross-examination      the     plaintiff 

stated: 

"  The  conversation  about  the  Akalis  began 
about  two  or  threo  months  before  the  docu- 
ment was  executed.  I  may  have  mot  Magis- 
trates at  that  time  but  I  did  not  mention  the 
matter  to  them.  Satgur  Prasad  and  Nand  Ku- 
mar told  me  from  the  beginning  to  remain  si- 
lent and  not  to  make  any  report  about  it.  They 
made  me  afraid  of  going  to  the  Deputy  Com- 
missioner saying  that  I  would  get  a  worse  re- 
putation. They  (Satgur  Prasad  and  Nand 
Kumar)  said  that  if  I  made  ovor  a  deed  of 
management  in  favour  of  Satgur  Prasad  the 
Akalis  would  know  that  I  had  nothing  left  and 
would  not  disturb  me,  They  told  me  that  the 
Akalis  had  enmity  with  me  personally  and 
through  me  with  the  estate.  I  supposed  that 
they  were  angry  because  I  gave  money  for 
newspapers,  etc.,  and  because  I  was  President 
of  the  "  maha  mandal."  I  thought  that  once 
I  had  no  property  there  would  be  no  more  en- 
mity. I  had  two  causes  of  fear  of  the  Akalis 
and  Dalip  Singh.  I  did  not  think  that  they 
had  any  connexion  with  each  other.  The 
Akalis  numbered  fifty  or  sixty.  It  was  not  so 
much  for  myself  that  I  was  afraid  of  from  the 
fifty  Akalia  but  I  was  afraid  that  the  old  esta- 
blished shrine  of  Baba  Hazara  would  be  dis- 
honoured by  my  arrest.  I  give  in  to  them  on 
account  of  the  fear  of  arrest  and  the  raid. 
I  spoke  to  Babu  Banwari  Lai  after  the  execu- 
tion. I  was  at  the  house  at  Gonda 

I  then    told  him   that  I  had  made  a 

deed  of  management  of  the  estate.  I  told  him 
about  Dalip  Singh  and  the  warrant.  I  also 

told  him  to  tell     nobody  else 

Ho  did  not  make  any  reply  when  I  told  him 
about  Dalip  Singh  and  the  warrant  was  in 
connexion  with  the  girl's  marriage  which  I 
had  arranged." 

These  are  the  main  outlines  of  the 
plaintiff's  case  and  the  learned  trial 
Judge  is  of  opinion  that  they  are  proved. 
Now  the  probability  in  favour  of  the 
truth  of  the  plaintiff's  statement  is  fur- 
nished in  a  large  measure  by  the  antece- 
dent circumstances  and  the  corroboration 
of  that  statement  in  material  particulars, 
by  genuine  and  admitted  evidence  both 
oral  and  documentary  is  so  great  that  we 
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are,  after  anxious  consideration,  persui- 
ded  to  the  view  that  the  opinion  of  the 
trial  Judge  is  correct.  (The  judgment  dis- 
cussed the  evidence  and  proceeded) 
Therefore,  our  finding,  in  agreement  with 
the  trial  Court,  is  that  the  two  defen- 
dants Satgur  Pras&d  and  Nand  Kumar 
stood  in  a  fiduciary  relation  with  the 
plaintiff  and  that  they  took  advantage  of 
that  position  by  inducing  through  feir  the 
belief  in  him  that  the  band  of  Akalia  in- 
cluding Dtilip  Singh  had  come  to  Lucknow 
with  a  view  to  get  him  arrested  under  a 
warrant  and  to  take  possession  of  his 
property,  all  of  which  was  untrue  to  the 
knowledge  of  the  defendants  and  that  the 
agreement  of  25th  November  1924  was 
the  result  of  this  undue  influence  and 
fraud  exercised  by  the  defendants  on  the 
plaintiff.  The  case  falls 
"  under  the  general  and  useful  category  which 
in  the  language  of  Lord  Kingsdown  in  Smith  v. 
Kay  (5)  applies  to  every  case  '  where  influence 
is  acquired  and  abused,  whore  confidence  is  re- 
posed and  betrayed  '  Per  Lord  Shaw  in  the  caso 
of  Kali  Bakhsh  Smjh  v.  Ram  Oopal  Singh  (G)." 

On  the  facts  found  the  case  also  falls 
within  the  provisions  of  S  16,  Contract 
Act  1872,  as  explained  by  their  Lord- 
ships of  the  Privy  Council  in  the  case  of 
Baghunath  Prasad  v  Sarju  Prasad  (7) 
The  element  of  fraud  as  defined  by  S  17 
(l)  of  the  same  Act  is  also  proved 

In  opposition  to  the  plaintiff's  right  to 
the  relief  of  cancellation  of  the  agreement 
of  25th  November  1924,  two  further  argu- 
ments were  addressed  to  us  on  behalf  of 
the  defendant-appellant;.  One  was  founded 
on  the  exception  enacted  in  S.  19,  Con- 
tract Act  1872.  According  to  our  judg- 
ment the  argument  is  untenable  on  the 
evidence  The  plaintiff,  in  relation  to  the 
events  disclosed  in  the  evidence  was  so 
circumstanced  that  he  had  practically  no 
volition  of  his  own  left  in  the  matter  and 
when  he  evinced  a  desire  to  approach  the 
authorities  either  directly  or  through  the 
two  defendants,  his  desire  was  continu- 
ously thwarted  In  short  he  was  not  a 
free  agent.  The  second  argument  need 
only  be  noticed  and  not  decided  by  us  on 
merits  because  it  does  not  arise  after  our 
finding  in  favour  of  the  plaintiff  on  the 
question  of  undue  influence  and  fraud. 
The  argument  was  that  the  plaintiff  was 

(5)  [1861]  7  H,  L.  C,  750=30  L.  J.  Ch.  45. 

(6)  [19U]  36  All.  81=21  I.C.   985=41  I. A.  23 
(P.O.). 

(7)  A.LB.  1924  P.O.  60=9  Pat,    279=51  I. A. 

101  (P.O.). 


estopped  from  or  had  waived  his  right  of 
challenging  the  validity  of  the  document 
of  25th  November  1924,  by  reason  of  the 
fact  that  he  had  continuously  received 
from  the  date  of  the  document  the  allow- 
ance of  Es  1,000  a  month  from  the  defen- 
dant. On  the  facts  involved  in  the  argu- 
ment we  are  in  entire  agreement  with  the 
learned  Judge  of  the  trial  Court.  It  will 
suffice  to  quote  the  finding  of  the  learned 
Judge  which  we  adopt  : 

"  It  was  only  whan  tha  plaintiff  came  to 
know  that  he  had  baen  cheated  and  that  there 
was  no  fear  of  the  Akalia,  that  Dalip  Singh 
was  a  mare  tool  who  had  no  claim  against  him 
and  that  he  had  given  up  the  estate  without 
any  real  reason  that  he  was  able  bo  challenge 

the  document he   (Pyare  Lai, 

P.  W.  4)  took  his  revenga  by  telling  the  Ma- 
hant  the  plaintiff)  all  about  tho  fraud  of  which 
he  had  been  the  victim  and  by  obtaining  for 
him  the  invaluable  evidence  of  the  letter  writ- 
tan  by  defendant  to  the  Lr*t  Sahib,  and  the 
letter  and  telegram  ssnt  by  Bishuu  Das.  The 
plaintiff  states  and  I  so^|o  reason  to  disba- 
lieve  him,  that  ha  ssnt  for  the  defendant  and 
questioned  him  about  his  alleged  marriage  and 
his  extravagant  expenditure,  and  the  defen- 
dant openly  flouted  him  and  said  he  was  the 
owner  of  the  estate  and  could  do  what  he 
liked.  This  drove  the  Mahant  to  consult  law- 
yers and  whan  thoy  advisad  him  that  he 
could  have  the  documant  S3t  aaide  on  the 
ground  of  fraud  as  wall  as  certain  othar 
grounds  he  filed  tha  present  suit." 

On  the  grounds  stated  above  we  uphold 
the  finding  of  the  trial  Court  thit  the 
document  ot  25th  November  1924,  was 
executed  by  the  plaintiff  under  undue  in- 
fluence and  fraud  and  "that,  therefore,  it 
should  be  set  aside 

On   behalf  of  the  plaintiff-respondent 
the  finding  of  the  trial  Court   on  issue  10 
was   challenged    but  as    we  have   already 
said  every  other  issue  in  the  cise  becomes 
immaterial  after  we  have  affirmed  the  find- 
ing of  the  trial  Court  on  the   issue  of   un- 
due influence  and  fraud      We  may,  how- 
ever,  siy,  that   we   are  in  entire  accord 
with  the  opinion  of  the  trial  Court  on  the 
said   issue  10.     Dafendflnt-appellant  was 
never  married  to  Raj  Kumari  defendant  2 
but  he    has   kept    her   as   his   permanent 
mistress      The   word  'zauja,'  (wife)   used 
in  Ex.  P  W.  29  is  a  mere  euphemism  and 
is  intended  to  cover  the   grossness  of  the 
immorality  which  has  been  perpetrated  in 
every  generation   of  this   house  since   the 
days  of  Gur  Narain  Das      As  the  learned 
Judge  points  out  Gur  •  Narain   Das' s   mis- 
tress   was   called   'zauja/   the^  plaintiB'q 
mistress  Sunder  Dei  is  called  'zauja,'  (Ex. 
A-22)  and    Sheoraj  Kuar,  the  mistress   of 


Oudh 


BALDEO  v.  LOSAI  (Stuart,  C.  J.) 


1929 


Har  Charan  Das  and  mother  of  Sant  Bain 
Das  is  similarly  described. 

The  result  is  that  we  affirm  the  decree 
of  the  trial  Court  in  so  far  as  the  relief  of 
cancellation  of  the  document  of  25th  No- 
vember 1924,  is  concerned  and  also  to  the 
relief  for  possession  in  consequence  there- 
of. As  to  the  relief  granted  by  that  Court 
in  respect  of  the  forfeiture  of  the  defen- 
dant-appellant's right  under  the  settle- 
ment of  20th  January  1922,  we  accept  the 
appeal  and  reject  that  relief.  As  to  the 
mesne  profits  the  plaintiff  is  only  entitled 
to  them  from  the  date  of  the  suit  till  the 
recovery  of  possession  by  him,  the  reason 
being  that  the  document  of  25th  Novem- 
ber 1924,  was  only  voidable  at  the  option 
of  the  plaintiff  and  the  plaintiff  did  not 
exercise  that  option  earlier  than  the  date 
of  this  suit.  The  amount  of  the  mesne 
profits  will  be  determined  hereafter 

As  to  costs  we  ajp  of  opinion  that  the 
plaintiff  is  not  Entitled  to  his  costs  in 
full  because  he  obviously  asked  for  more 
reliefs  than  he  was  entitled  to  and  it  was 
only  before  us  that  the  claim  to  relief  in 
respect  of  a  declaration  that  the  defendant 
1  is  not  entitled  to  any  benefit  under  tlio 
earlier  document  of  20th  January  1922, 
that  is  to  say,  he  has  lost  his  remainder- 
man's estate  also  was  admitted  by  the 
plaintiff-respondent's  learned  counsel  as  a 
relief  to  which  the  plaintiff  is  not  enti- 
tled if  the  relief  as  the  cancellation  of 
25th  November  1924,  is  granted  in  his 
favour.  We,  therefore,  direct  that  the 
plaintiff  will  be  entitled  to  half  his  costs 
from  the  defendant  1  Satgur  Prasad  in 
both  the  Courts  and  that  the  said  defen- 
dant and  the  other  two  defendants  will 
bear  their  own  costs  throughout. 
M.N  /U.K.  Decree  modi  fed  &  affirmed. 
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STUART,  C.  J.  AND  WAZIR  HASAN,  J 

Baldeo  and  ofliers — Defendants — Ap- 
pellants 

v. 

Losai  and  another — Plaintiffs — Respon- 
dents. 

Second  Appeal  No.  182  of  1928,  Decided 
on  1st  November  1928,  from  decree  of 
Addl.  Disfc.  Judge,  Gonda,  D/-  6th  Feb- 
ruary 1928. 

Tranafer  of  Property  Act,   S.   60— Clog  on 
redemption — Long  term  of  99  yean  by   itself 
is  no  clog. 
Ordinarily  in  the  absence  of  a  special   condi- 


tion entitling  the  mortgagor  to  redeem  during 
the  term  of  mortgage,  the  right  of  redemption 
can  only  arise  on  the  expiration  of  the  speci- 
fied period;  but  where  it  is  shown  on  merits 
that  the  effect  of  condition  postponing  redemp- 
tion for  a  specified  term  of  years  is  to  make 
the  mortgage  practically  irredeemable,  a  Court 
is  justified  in  setting  it  aside:  A.  I.  R.  1927 
Oudh  237;  A.  I.  R.  1914  P.  C.  3G;  and  A.  I.  R. 
1924  Oudh  193;  Foil.  [P  54  0  2] 

A  long  term  of  99  years,  by  itself  does  nob 
constitute  a  clog  on  the  equity  of  redemption. 

[P5501] 

M.  Wasim  and  Bisheshwar  Nath — 
for  Appellants 

A.  P.  Sen— tor  Respondents  1  and  2. 

Stuart,  C.  J. — The  question  for  de- 
cision in  this  second  appeal  is  whether  a 
provision  in  a  deed  of  usufructuary  mort- 
gage by  which  redemption  is  postponed 
for  99  years  is  a  condition  which  can  be 
avoided  by  the  mortgagor.  This  question 
has  frequently  been  before  the  Judicial 
Commissioner's  Court  and  the  Chief 
Court  I  do  not  wish  to  refer  to  the 
long  series  of  decisions  that  there  have 
been  on  the  point  as,  as  far  as  I  am  con- 
cerned, I  arrived  at  a  conclusion  upon 
this  point  in  April  1927,  which  I  see  no 
reason  to  alter.  A  Bench  of  which  I  was 
a  member  then  decided  in  Darghai  Lai  v. 
Rafiquinnisi  (1)  that  we  agreed  with 
the  view  taken  by  my  learned  brother 
Hasan,  J  ,  when  he  was  Additional  Judi- 
cial Commissioner  in  Balbhaddar  Prasad 
v  Dhanpat  Dayal  (2).  We  then  stated 
the  view  The  view  taken  was  that  where 
the  restriction  had  the  effect  of  making 
the  mortgage  practically  irredeemable  by 
imposing  upon  the  mortgagor  such  a  bur- 
den at  the  date  when  redemption  became 
open  to  him  as  was  impossible  in  practice 
for  him  to  be^r,  it  was  open  to  the  Court 
to  permit  redemption  before  the  period 
came  to  an  end.  While  the  ordinary  rule 
is  as  laid  down  by  their  Lordships  of  the 
Judicial  Committee  in  Bakhtauar  Beg  am 
v  Husaini  Khanam  (3): 

"ordinarily,  and  in  the  absence  of  a  special 
condition  entitling  the  mortgagor  to  redeem 
during  the  term  for  which  a  mortgage  is  created, 
the  right  of  redemption  can  only  arise  on  the 
expiration  of  the  specified  period." 

Where  it  is  shown  on  the  merits  that 
the  effect  of  the  condition  postponing  re- 
demption for  a  specified  term  of  years  is  to 
make  the  mortgage  practically  irredeem- 
able, a  Court  is  justified  in  setting  it 
aside. 


1)  A.  I.  R.  1927  Oudh  237. 

2)  A.  I.  B.  1924  Oudh.  193=27  O.  G.  4. 

3)  A.  I.  R.  1914  P.  0.  36=86   All.  195=41  I. 
A.  84.  (P.C.). 
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Here  I  am  asked  the  same  question  in 
respect  of  a  different  deed.  On  the  merits 
is  the  effect  of  the  condition  in  this  parti- 
cular deed  to  make  the  mortgage  practi- 
cally irredeemable?  It  certainly  has  not 
that  effect  and  further  the  terms  of  the 
mortgage  were  not  unconscionable.  It 
appears  to  me  that  at  the  time  the  mort- 
gage was  executed  in  the  year  1897  the 
moragagee's  return  as  interest  upon  the 
Amount,  which  he  advanced,  was  by  no 
means  excessive.  It  appears  to  me  from 
the  examination  of  the  record  that  it 
could  not  have  been  much  more  than  12 
per  cent.  The  profits  are  now  in  the 
neighbourhood  of  20  per  cent  But  even 
if  they  were  higher  the  fact  that  they 
have  increased  since  the  execution  of  the 
mortgage  is  immaterial.  In  these  circum- 
stances therefore  I  should  give  the  mort- 
gagee the  right  to  enforce  the  condition 
postponing  redemption  The  result  of 
this  will  be  that  the  appeal  will  succeed 
and  the  suit  will  stand  dismissed  The 
plaintiffs  will  then  pay  their  own  costs 
And  those  of  the  defendants  in  all  Courts 

Wazir  Hasan,  J. — My  view  on  this 
subject  was  stated  at  considerable  length 
in  the  case  of  Balbhadddar  Prasad  v 
Dhanpat  Dayal  (2).  I  have  invariably 
followed  the  view  taken  in  that  case 
On  several  occasions  other  learned  Judges, 
either  sitting  singly  or  in  a  Bench,  have 
also  accepted  the  view  laid  down  in  the 
aforementioned  decision  In  the  present 
case  I  am  of  opinion  that  there  is  nothing 
else,  except  the  long  term  in  the  deed  of 
mortgage  in  question,  to  which  objection 
can  be  taken  and  the  long  term  by  itself 
in  the  present  instance  does  not,  in  my 
opinion,  constitute  a  clog  on  the  equity  of 
redemption.  The  contract,  therefore,  into 
which  the  parties  entered  with  their  eyes 
open  must  be  upheld.  I  therefore,  agree 
that  the  appeal  should  be  allowed 

W.S./K.K  Appeal  allowed. 
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STUART,  C.  J.  AND  RAZA,  J.     _ 

,  Bohan   Singh   and  others— Defendants 
— Appellants. 

v. 

Durga  Bakhsh  Singh  and  others — 
Plaintiffs — Respondents. 

First  Appeal  No.  133  of  1927,  Decided 
on  7th  May  1928,  from  decree  of  Addl. 
Sub-Judge,  Hardoi,  D/-  28th  May  1927. 


Civil  P.  C.,  O.  20,  J!.  12— M«sne  profiU 
are  in  the  nature  of  damages  which  may  be 
moulded  according  to  the  justice  of  the  case 
— In  the  case  of  trespasser!  even  ordinary 
charges  may  be  refused. 

Mesao  profits  are  m  the  nature  of  damages 
which  the  Court  may  mould  according  to  the 
justice  of  the  case.  la  the  casa  of  fraudulent! 
and  dishonest  trespassers  while  awarding 
mosne  profits  against  them  on  rent  basis  it  is 
right  to  refuse  them  charges  for  collecting  rent 
of  property  in  their  possession  as  trespassers. 
27  Cal.  951  (P.O.)  &  24  All.  37G,  Foil.  [P  56  C  1] 

A.  P.  Sen,  H.  K.  Ghose  and  Vije  Kumar 
Dat—lor  Appellants 

Bisheshar  Nath — for  Bespondents. 

Judgment  —This  appeal  is  in  respect 
of  mestie  profits  awarded  under  a  previous 
decree  In  the  original  suit  the  appel- 
lants were  ordered  to  pay  mesne  profits  to 
the  present  respondents  and  the  decree 
directed  that  those  profits  should  be  deter- 
mined under  the  provisions  of  O  20,  K  12. 
Against  the  decree  determining  these 
mesne  profits  the  present  appeal  is  pre- 
ferred. The  facts  in  the  previous  suit  can 
be  stated  shortly.  There  it  was  decided 
that  the  present  appellants  Bohan  Singh 
and  Gajraj  Singh,  who  is  his  brother,  had 
fraudulently  and  dishonestly  taken  posses- 
sion over  certain  property  belonging  to 
Durga  Bakhsh  Singh,  respondent  who  was 
their  relative  They  did  this  at  the  time 
that  he  was  a  minor.  Gajra]  Singh  secu- 
red a  position  as  Durga  Rikhsh  Singh's 
certificated  guardian  and  abused  that  posi- 
tion in  every  possible  way  Finally  Durga 
Bakhsh  Singh  recovered  his  property  but 
in  order  to  be  able  to  do  so  he  had  to  part 
with  a  considerable  amount  to  the  other 
two  respondents  who  are  his  transferees. 
As  Gajraj  Singh  was  the  guardian  of  Durga 
Bakhsh  Singh,  it  was  incumbent  on  him 
to  keep  accounts  of .  the  income  and  ex. 
petiditure  of*  the  ward.  If  be  had  kept 
such  accounts  and  if  those  accounts  were 
honest  and  if  he  had  also  kept  the  ac- 
counts which  he  could  have  been  expected 
to  keep  with  regard  to  the  income  and 
expenditure  of  his  own  property,  there 
would  have  been  very  little  difficulty  in 
ascertaining  the  exact  amount  of  mesne 
profits,  but  we  find  that  the  two  appel- 
lants refused  to  produce  accounts  when 
the  mesne  profits  came  to  be  determined. 
We  draw  the  necessary  inference  against 
them  from  their  omission  to  do  so. 

The  learned  trial  Judge  has  owing  to 
their  failure  to  produce  accounts  calcul- 
ated the  profits  on  basis  of  rental  demand 
deducting  12}  per  cent,  for  unavoidable 
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failure  to  make  collections.  We  consider 
that  the  learned  trial  Judge  has  very  pro- 
perly basad  his  finding  upon  the  rental 
demand  and  that,  if  anything,  he  has  been 
too  lenient  to  the  appellants  in  giving 
them  an  allowance  of  12i  per  cent.  There 
is,  however,  no  cross-appeal  or  objections 
against  his  having  given  them  this  allow- 
ance aud  there  the  matter  must  stand 
But  this  is  one  of  the  most  important 
points  upon  which  the  appellants  apppeal 
We  have  no  hesitation  in  deciding  that 
plea  against  them 

Two  remaining  pleis  are  these.  The 
learned  trial  Judge  has  refused  to  grant 
the  appellants  rent  collecting  charges 
The  appellants  were  not  only  trespassers. 
They  were  fraudulent  and  dishonest  tres- 
passers They  hid  been  guilty  of  a  pecu- 
liarly mem  form  of  fraud  upon  a  minor 
In  these  circumstances  they  are  entitled 
to  no  concessioi  It  was  laid  down  by 
Lord  Hobbouse  in  Grish  Chunder  Lakiri 
v.  Shoshi  Shikhareswar  Boy  (l)  that 
mesne  profits  are  in  the  nature  of  damages 
which  the  Churt  may  mould  according  to 
the  justice  of  the  case,  and  following  this 
decision  of  their  Lordships  of  the  Judicial 
Committee  a  Banch  of  the  Allahabad  High 
Court  decided  in  Dungar  Mai  v.  Jai  Earn 
(2)  that  in  the  cise  of  trespassers,  such  as 
the  appellants  are,  it  is  right  to  refuse 
them  charges  such  as  would  ordinarily 
voluntarily  be  incurred  by  an  owner  in 
possession.  We,  therefore,  decide  the  ap- 
peal against  the  appellants  on  this  plea. 
also. 

One  plea  remains.  The  appellants  have 
put  forward  a  claim  to  be  reimbursed 
amounts  which  they  have  stated  they 
expended  upon  the  food  and  clothing  of 
DurgaBikhsh  Singh-  Wedonot  know  that 
they  expended  anything  on  the  food  and 
clothing  of  Durga  Bikhsh  Singh  but  they 
probably  expended  something  The  claim, 
however,  which  they  have  made  in  this 
respect  is  based  on  no  reliable  evidence  of 
any  kind.  It  is  based  upon  statements  in 
accounts  which  Gajraj  Singh  presented  to 
the  District  Judge  as  guardian.  We  have 
examined  those  statements  and  are  satis- 
fied that  there  is  every  reason  to  suppose 
that  they  are  not  genuine.  There  is  no 
evidence  in  support  of  these  claims,  and 
on  the  record  as  it  is  before  us  we  find 
that  the  learned  trial  Judge  rightly  re- 

(1)  [1900]  27  Gal.  951=37  I,  A,    110=4  c7w: 
N.  681=7  Sar.  687  (P.O.). 

(2)  [1902]  24  All.  876^(1902)  A,  W.  N.  90. 


fused  to  admit  them  This  is  not  a  oise 
in  which  it  may  be  thought  that  the  ap- 
pellants are  suffering  for  want  of  oppor- 
tunity to  produce  evidence  In  the  first 
place  we  have  every  reison  to  believe  that 
if  they  spent  anything  on  the  food  and 
clothing  of  Durga  Bikhsh  Singh  they 
spent  something  very  much  less  than  the 
amount  they  have  claimed  But  further 
it  is  noticeable  that  no  moveable  property ,. 
cash  or  jewellery  held  by  Durga  Bakhsh 
Singh's  father  has  ever  been  traced,  and 
considering  the  relationship  between 
Durga  Bikhsh  Singh  and  the  appellants, 
we  find  it  safe  to  conclude  that  the  appel- 
lants have  not  been  losers,  even  although 
we  refuse  to  make  a  guess  as  to  what  they 
may  have  expended  on  the  food  and  cloth- 
ing of  Durga  Bikhsh  Singh  and  then  to 
grant  a  set-off  according  to  the  guess. 
Accordingly  we  dismiss  the  appeal  with 
costs. 

A  L  /R  K.  Appeal  dismissed. 
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STUART,  C.  J  ,  AND  PCJLLAN,  J. 

Am  ir  and  anothei — Defendants — Ap- 
pellants 

v 

Mohamed  Bakhsh  and  others— Plain- 
tiffs and  Defendants — Eospondents. 

Second  Appeal  No  239  of  1928,  Decided 
on  6bh  November  1928,  from  decree  of  Sub* 
Judge,  Malihabad,  D/-  10th  April  1928. 

Oathi  Act  (10  of  1873),  S  9— Party  in- 
cludes an  authorized  agent. 

tt  The  language  of  the  Act  shows  that  the  word 
"  party  "  can  be  used  not  only  in  the  raatnc- 
ted  sensa  but  in  tha  wider  ssnse.  A  duly  autho- 
rized agent  of  a  party  can  make  the  offer  con- 
templated in  8.  9  .  38  All.  131,  Rel.  on  ;  14 
Bom.  455,  Diss.  from.  [P  58  C  21 

Ram  Prasad  Varma — for  Appellants. 
Alii  Baza — for  Respondent  1, 

Judgment, — This  second  appeal  arises 
in  the  following  circumstances,  The  plain- 
tiff Mahomed  Bakhsh  entered  into  a  part- 
nership in  1925  with  Abdul  Subhan  Khan 
and  Noor  Mahomed  to  manufacture  soap. 
He  advanced  Hs.  1,000  which  was  to  be> 
used  in  the  partnership  and  it  was  agreed 
that  this  amount  should  be  repaid  to  him 
in  any  circumstances  from  the  concern. 
The  defendants  Amir  and  Munir  entered 
into  an  engagement  as  sureties  to  the* 
plaintiff  for  the  repayment  of  this  amount. 
On  12th  March  1927,  Mahomed  Bakhsh 
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instituted  a  suit  in  the  Court  of  the  Mun- 
sif  (South)  Lucknow  against  the  four  de- 
fendants on  the  following  pleas  He  said 
that  he  had  only  been  paid  Es.  475  out 
of  Bs.  1,000  advanced.  He  asked  that  the 
partnership  should  be  dissolved.  He  sued 
to  recover  Es.  525  the  balance  of  Es.  1,000 
advanced,  Es.  350  as  profits  and  .Es  250 
as  share  of  the  stock.  The  four  defendants 
were  all  represented  by  the  same  counsel 
Mr.  A.  C.  Ghose  and  Mr  S  N  Eoy,  to 
eachfcf  whom  a  vakalatnama  was  given  in 
similar  terms.  We  have  gone  through 
this  vakalatnama  and  we  translate  the 
portions  which  have  bearing  on  the  mat- 
ters in  dispute  as  follows  : 

They  gave  authority  to  the  counsel 
"  to  file  compromises  and  confessions   of   judg- 
ment " 

on  their  clients'  behalf  They  gave  autho- 
rity to  the  counsel  to  submit  the  disputes 
to  arbitration  and  they  ended  up  with  the 
following  words  : 

11  We  accopfc  all  acts  done  and  everything 
executed  by  our  pleader  and  approva  of  them. 
They  will  be  considered  as  done  by  ourselves  '» 

The  matter  was  referred  to  the  arbi- 
tration of  a  certain  Bhulai  carpenter 
Bhulai  filed  an  award  in  which  he  stated 
that  the  defendants  should  pay  to  the 
plaintiff  Es  525  claimed  in  respect  of 
Es.  1,000  advanced,  Es.  250  for  the  share 
of  the  stock  and  Es  314-10-0  for  profits. 
He  reduced  the  claim  by  Es  35-6-0  only 
The  four  defendants  filed  objections  against 
this  award  These  objections  came  on 
for  hearing  on  24th  September  1927  On 
that  day  the  defendants  had  no  evidence 
to  support  their  objections  Their  objec- 
tions were  objections  of  fact  complaining 
against  the  conduct  of  the  arbitrator,  and 
they  were  in  no  position  to  support  them 
on  that  day.  In  view  of  the  fact  that 
there  was  no  evidence  to  support  these 
objections  these  objections  would  ordi- 
narily have  been  dismissed  unless  an  ad- 
journed date  for  hearing  had  been  fixed. 
There  is  a  finding  of  fact  that  on  that 
date  the  defendants  Abdul  Subhan  Khan 
and  Noor  Mahomed  were  present  in  Court. 
Amir  and  Munir  were  not  present  in 
Court  but  they  were  represented  by  the 
counsel  to  whom  we  have  already  refer- 
red. We  now  quote  the  recorded  proceed- 
ing of  the  learned  Munsif. 

"  At  this  stage  pleader  for  defendants  states  '• 
'If  the  plaintiff  states  on  oath  with  the  Quoran 
in  his  hand  that  the  books  of  account  prior  to 
26th  November  1926, -are  with  the  defendants 
then  tho:suit  for  Rs,  1,125  and  for  dissolution 


of  partnership    be    decreed    with    coats.    The- 
award  may  ba  set  aside.  '  " 

"  Pleader  for  plaintiff  states  :  '  My  client 
is  willing  to  take  the  required  oath.  I  have- 
no  objection  to  the  award  being  set  aside.  '  " 

"  Order.  The  award  dated  12th  September 
1027,  is  hereby  set  aside  with  the  consent  of 
the  parties.  " 

"The  plaintiff  on  oath  with  Quoran  in  hand: 
1  My  suit  is  correct.  All  the  books  of  account 
including  those  prior  to  2Gth  November  1926, 
are  with  the  defendants.  Defendants  '  pleader 
states  .  '  I  pray  that  my  clients  may  be  al- 
lowed to  pay  tho  decretal  amount  by  in- 
stalments. '  Plaintiff's  pleader  opposeb  t he- 
award.  " 

This  apparently  means  that  the  plain- 
tiff's pleader  opposed  the  application  to- 
pay  the  amount  in  instalments.  This 
seems  clear  from  what  happened  subse- 
quently. 

11  Ordered.  Tho  prayer  for  instalments  can- 
not be  granted  an  there  is  nothing  to  show 
that  the  defendants  are  unable  to  pay  the  do* 
creto.1  amounts.  " 

All  the  four  defendants  then  appealed 
against  this  decision.  The  learned  Judge 
of  the  lower  appellate  Court  dismissed 
the  appeal  of  Abdul  Subhan  Khan  and 
Noor  Mahomed  but  modified  the  decree  as 
against  Munir  and  Amir  in  the  following 
manner.  He  found  that  it  was  clear  that 
the  plaintiff  Mahomed  Bakhsh  had  not 
claimed  against  Amir  and  Munir  more 
than  the  Bs.  525  alleged  to  be  due  from 
them  as  sureties.  As  they  were  not  part- 
ners in  the  soap  business  they  could  nob 
be  held  liable  for  anything  more  So  he 
reduced  the  decretal  amount  as  against 
them  to  Rs  525.  Amir  and  Munir  appeal 
here  against  the  decree  as  modified.  Abdul 
Subhan  and  Noor  Mahomed  have  taken 
no  steps  and  Mahomed  Bakhsh  has  not 
objected  to  the  reduction  of  the  amount  as 
against  the  present  appellants 

The  appellants  here  are  in  a  difficult 
position.  If  they  were  not  bound  by  their 
counsel's  agreement  to  accept  a  decree  on 
the  basis  of  the  oath  of  Mahomed  Bakhsh 
they  had  to  return  to  the  arbitration 
award  which  could  not  be  held  to  have  beeo 
set  aside  as  against  them  unless  they  ac- 
cept the  action  of  their  own  counsel,  for  it 
was  their  counsel  who  agreed  to  the  with- 
drawal of  the  award  and  if  he  was  not 
authorized  to  do  so  the  award  would  still 
stand.  The  objections  that  they  brought 
against  the  award  were  not  supported  by 
evidence.  They  were  not  entitled  to  any 
adjournment  to  obtain  further  evidence 
and  their  objections  should  have  bean 
dismissed  as  being  baseless  The  result 
would  be  that  they  would  be  left  liable 
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to  satisfy  Rs.  1089-10-0  instead  of  Bs.  525 
under  the  present  decree.  Thus  it  is 
really  to  their  interest  t'o  have  this  ap- 
peal dismissed.  We  have,  however,  heard 
the  arguments  of  the  learned  counsel  upon 
the  point  of  law  that  he  has  advanced. 
He  has  put  his  case  as  well  as  it  could  be 
put  and  has  brought  oat  the  different 
views  of  the  law  most  satisfactorily.  Bat 
before  we  proceed  to  the  different  views 
of  the  law  we  have  first  to  decide  on  con- 
struction of  the  power-of-attorney  to 
which  we  have  already  referred.  We 
have  no  doubt  whatever  upon  reading  this 
power  of  attorney  that  t.he  counsel  con- 
cerned were  given  the  fullest  possible 
authority  to  do  whatever  they  wished  on 
behalf  of  their  clients  so  long  as  the  legal 
proceedings  lasted.  The  learned  counsel 
would  have  us  read  latter  part  of  the 
power-of-attorney  as  being  governed  by 
the  previous  part,  but  we  find  that  the 
latter  part  is  independent  of  the  previous 
part.  The  parties  agreed  to  accept  all 
acts  done  by  their  counsel.  It  is  not 
said  that  they  agreed  to  accept  all  "  such 
acts  "  or  "  all  acts  as  aforesaid.  "  There 
are  no  qualifying  words.  The  last  para- 
graph standing  alone  gives  as  complete  an 
authority  as  it  is  possible  to  conceive. 
Having  arrived  at  this  decision  on  the 
question  of  construction  we  proceed  to 
look  at  the  views  prevailing  in  other  High 
Courts.  It  is  true  that  in  a  case  decided 
by  a  Bench  of  the  Bombay  High  Court  : 
Sadashiv  Bayaji  v.  Maruti  Vithal  (l), 
it  was  laid  down  at  p.  458  : 

"  Again,  it  may  well  be  doubted  whether 
under  Act  10  of  1873  any  parson  bub  bho  party, 
himself  can  make  auch  an  offer  as  is  contain 
plated  in  S.  9.  The  procedure  there  laid  down 
is  of  a  very  special  kind.  Its  efficacy  is  pre- 
sumably dependent  on  tho  oircumatancoa  that 
the  true  merits  of  a  case  are  better  known  to 
the  parties  than  to  any  one  else.  Its  adoption 
is  an  appeal  to  the  conscience  of  the  party  to 
whom  the  offer  is  made  and  such  an  appeal 
can  tightly  ba  made  only  by  a  person  person- 
ally interested,  whose  confidenca  in  the  justice 
of  the  case  is  based  on  his  own  knowledge  of 
its  merits.  The  right  to  make  the  offer  cannot 
ba  proparly  transferred  to  another  parson 
whose  interests- are  noc  at  stake,  and  whose 
knowledge  of  the  facta  would  ordinarily  be 
derived  from  the  instructions  he  might  have 
received  from  the  party.  That,  we,  think, 
must  be  the  right  construction  to  put  upon  the 
Act.  " 

The  learned  Judges  composing  that 
Bench,  however,  added  words  which  would 
go  far  to  deprive  the  present  appellants 

(1)    [1890]  14  Bom.  455. 


from  obtaining  much  benefit  from  this 
decision,  for  they  say  : 

"  Of  ooursa,  if  a  party  specially  authorizes 
his  pleader  or  an  agaut,  to  maka  an  off  jr  to  ba 
bound  by  a  particular  oath,  he  might  ba  estop- 
pad  from  ratracing  tha  stap  ha  had  takin  if  his 
offer  were  acted  on.  " 

The  learned  Judges  here  apparently 
considered  that  though  the  Act  did  not 
permit  an  agent  to  mike  an  offer  his 
principal  could,  by  giving  him  special 
authority  to  make  the  offer,  put  it  out  of 
his  power  to  object  to  an  acceptance  of 
the  offer  by  being  estopped  from  so  doing. 
We  need  not  discuss  how  far  this  modifi- 
cation should  operate,  for  we  do  not  accept 
the  view  taken  by  the  learned  Judges 
who  composed  that  Bench.  The  section 
to(  be  interpreted  is  S  9,  Act  10'of  1873  : 

"  If  any  party  to  any  judicial  proceeding 
offers  to  be  bound  by  any  such  oath  or  solemn, 
affirmation  " 

The  question  here  is  simple.  Does  the 
word  "  p^rty  "  include  a  duly  authorized 
representative  The  learned  Judges  of 
the  Bombay  High  Court  were  of  opinion 
that  it  did  not  include  a  duly  authorized 
representative  A  different  view,  however, 
was  taken  in  Allahabad  in  Wasi-uz- 
zaman  v.  Faiza  Bibi  (2).  A  Bench  of 
the  Allahabad  High  Court  considered  the 
Bombay  decision  to  which  we  have  refer- 
red At  p  133  it  is  said  by  Tudball,  J.  : 

"Sections  8,  9  and  10  of  Act  10  of  1873 
clearly  contemplate  that  the  action  mentioned 
therein  can  ba  taken  by  a  party  to  a  suit.  In 
the  Act  itself  there  is  no  language  which  goes 
to  show  that  tho  word  "  party  "  can  ba  used 
only  in  its  restricted  sense  and  not  in  the 
wider  sense.  Tha  considerations  which  are  to 
ba  found  at  p.  458  of  the  ruling  in  I.  L.  R.  14 
Bombay  are  considerations  which  really  apply 
to  a  parson  who  takes  the  oath  rather  than  to 
a  person  who  makes  the  offer.  I  CAB  see  no 
good  reason  why  a  duly  authorized  agent  of  a 
party  should  not  maka  tha  offer  contemplated 
in  S.  9.  " 

Walsh,  J  ,  in  referring  to  that  decision 
says  at  p.  133  : 

"  That  decision  is  one  which  I  am  unable  to 
follow.  Under  such  authority  as  was  given  in 
that  case,  which  in  substance  resambles  tha 
authority  given  in  the  present  case,  if  indeed  it 
Is  not  stronger,  the  agent  could  do  auy  act 
which  he  deemed  proper,  for  the  purpose  of  tha 
conduct  of  the  suit.  The  acts  of  the  agent  are 
acts  of  tha  parties.  Act  10  of  1873  enables  a 
party  to  make  tho  offer  which  was  mada  in  tho 
case  bafore  us.  That  is  a  step  in  a  suit  which, 
however  rare  in  its  occurrence,  may  arise  aa  an 
incident  in  a  suit.  I  see  no  reason  why  an 
agent  authorized  to  conduct  a  suit  is  not 
authorized  to  take  the  step  provided  by  Aot  10 
of  1879.  The  reasons  given  by  the  Bombay 

(2)  [1916]  98  All,  131=82  I,C.  948=14  A.LJ, 
88. 
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High  Court,  as  my  learned  brother  baa  pointed 
out,  appear  to  be  directed  to  questions  relating 
to  the  person  who  takes  the  oath  and  not  to 
the  person  who  makes  the  offer.  " 

We  agree  with  the  Allahabad  view. 
For  the  above  reasons  we  dismiss  this 
appeal.  The  appellants  will  pay  their 
own  costs  and  the  costs  of  Mahomed 
Bakhsh. 

S.L./R.K.  Appeal  dismissed. 
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WAZIR  HASAN  AND  GOKARAN  NATH 
MISRA,  JJ 

Abdul  Rashid — Judgment-debtor — Ap- 
pellant. 

v. 

Mul  Chand  and  another  —  Decree-hol- 
ders— Respondents. 

First  Appeal  No  80  of  1928,  Decided 
on  9th  November  1928,  from  decree  of 
Addl.  Sub-Judge,  Hardoi,  D/-  14th  April 
1928. 

Civil  P.  C  ,  O.  34,  R.  6— Decree  under  R.  6 
ii  a  supplementary  decree  and  no  question 
of  limitation  arisea  if  the  original  suit  was 
within  time  for  relief  on  personal  covenants 
—Limitation  Act,  Arts.  66  and  132. 

In  pursuance  of  a  mortgage  decree,  mort- 
gaged property  was  sold,  but  the  neb  proceeds 
of  the  sale  were  found  to  be  insufficient  to  pay 
the  amount  due  under  the  decree.  Steps  were 
taken  to  get  a  decree  prepared  under  0.  34,  R. 
6,  for  the  balance  of  the  amount  decreed  to  be 
recoverable  from  the  judgment-debtor  other- 
wise than  out  of  the  property  sold.  The  suit 
on  mortgage  was  within  time  for  the  relief  on 
personal  covenant. 

Held  .  that  the  decree,  which  was  being 
sought  to  be  passed,  must  be  treated  to  be  a 
supplementary  decree  in  the  suit  which  was 
originally  brought  by  the  mortgagee,  and  no 
question  of  limitation  arose  :  A.  I.  R.  1926  P. 
C.  56,  Dist.  :  14  All.  513,  Fo  1.  [P  60  C  U 

H.  D  Chandra— hi  Appellant 
Shankar  Sahai — for  Respondent  1. 
Judgment.  —  This  is  the  judgment- 
debtor's  appeal  from  the  order  of  the  Ad- 
ditional Subordinate  Judge  of  Hardoi 
dated  14th  April  1928  in  proceedings 
which  have  arisen  under  the  provisions 
of  R.  6,  O.  34,  Civil  P.  C.  The  respon- 
dents obtained  a  decree  on  the  foot  of  a 
mortgage  for  sale  of  certain  property 
against  the  appellant.  The  preliminary 
decree  was  passed  on  29th  January  1926 
and  was  mb.de  absolute  on  30th  October 
1926.  In  pursuance  of  that  decree  the 
mortgaged  property  was  sold  on  30th  Oc- 
tober 1927  but  the  net  proceeds  of  the 
sale  were  found  to  be  insufficient  to  pay 


the  amount  due  to  the  plaintiffs  under 
the  decree  mentioned  above.  Steps  are 
now  being  taken  by  them  to  get  a  decree 
prepared  under  R.  6,  0.  34,  Civil  P.  C., 
for  the  balance  of  the  amount  decreed  to 
be  now  recoverable  from  the  defendant 
otherwise  than  out  of  the  property  sold. 
The  judgment-debtor  pleads  limitation  as 
against  the  passing  of  such  a  decree.  The 
Court  below  has  overruled  the  plea  of 
limitation  and  has  given  the  decree 
prayed  for.  The  question  for  decision  in 
appeal  before  us  is  as  to  whether  the  deci- 
sion of  the  lower  Court  is  correct. 

We  have  heard  arguments  at  consider- 
able length  in  this  case  and  have  come  to 
the  conclusion  that  the  appeal  fails.  In 
support  of  the  appeal  the  learned  advo- 
cate for  the  appellant  relies  on  a  recent 
decision  of  their  Lordships  of  the  Judi- 
cial Committee  in  the  case  of  Ganesh  Lai 
T  Khetramohan  (l)  That  case,  however, 
does  not  help  him  except  in  so  far  that  it 
may  be  assumed  for  the  purposes  of  the 
decision  of  this  appeal  only  as  having  laid 
down  the  law  that  the  article  of  the  Limi- 
tation Act  applicable  to  the  making  of 
such  a  decree  is  Art  66,  Sch  1  of  that  Act 
which  provides  for  three  years'  limita- 
tion from  the  date  on  which  the  money 
becomes  repayable.  The  difficulty  is  from 
which  date  the  three  years'  limitation  is 
to  be  reckoned  It  is  agreed  that  the 
cause  of  action  arose  after  the  expiry  of 
two  years  from  the  date  of  the  mortgage 
when  the  money  was  made  repayable  ac- 
cording to  the  covenant  contained  in  that 
deed.  The  date  of  the  mortgage  was  4th 
June  1919.  It  is  also  clear  to  us,  in  spite 
of  arguments  advanced  by  the  learned  ad- 
vocate for  the  appellant  to  the  contrary, 
that  the  deed  of  further  charge  contains  a 
clear  acknowledgment  of  the  liability  of 
the  debt  under  the  previous  mortgage  and 
thus  under  S.  19,  Lim.  Act,  the  period  of 
three  years  must  be  reckoned  to  have 
commenced  from  the  date  of  the  acknow- 
ledgment which  is  9th  December  1922. 

If  the  date  of  the  initiation  of  the  pre- 
sent proceedings  is  to  be  regarded  as  the 
terminal  point  of  limitation,  then  on  the 
assumption  that  three  years'  limitation  is 
applicable  the  present  proceedings  are 
barred  by  time  and  this  is  the  argument 
of  the  learned  advocate  for  the  appellant. 
But  we  are  of  opinion  that  the  argument 
is  untenable.  The  decree  which  is  now 

(1)  A.I.R.  1926  P.O.  56=5  Pat.  585=58  LA. 
184  (P.C.). 


60  Otftdh       SHEO  SAGAR  v.  LACHHMAN  (Gokaran  Nath  Misra,  J.) 


1929 


being  sought  to  be  passed  must  be  treated 
to  be  a  supplementary  decree  in  tbe   suit 
which    was     originally    brought  by    the 
mortgagee  on  the  foot  of  his  mortgage  for 
the  relief   of  sale   of  the   mortgaged  pro- 
perty, and  if  that    suit  was  within  time, 
it  is  agreed  that  it  was,   for    the  relief 
founded  on  the  personal  covenant,  then  no 
question  of   limitation   arises    in  the  pre- 
jsent  proceedings.     This  view  seems  to  us 
to  be  supported  by  a  series  of  decisions  in 
the  High  Court   of  Allahabad      We  may 
refer  only   to   one  of  such   decisions  in 
Musahcb    Zaman    Khan    v     I  nay  at -ul- 
Lah  (2)      Apart  from  any    authority  for 
the  opinion  we  have  formed,  it    seems  to 
us  that  no  separate  suit   for  a  decree  for 
the   recovery   of  the  balance   is   contem- 
plated under  the  Code  of  Civil  Procedure. 
R.  6,  O   34,  which  authorizes  the  passing 
of  such  a  decree  is  a  rule   relating  to  the 
procedure  of  working  out  the  decree  which 
is  passed    in  the  suit  for   the  sale  of   the 
mortgaged  property    It  appears  to  us  that 
R  6,  O.  34,  provides  for  the  final  step  by 
the  adoption  of  which   the  decree  origin- 
ally passed  may  wholly  be  satisfied.     We 
accordingly    dismiss    tins     appeal    with 
costs 

W.s  /R  K.  Appeal  dismissed 

(2)   [1892]  14  AliT519~=(1892)  ~A.W.N~  80. 
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WAZIR  HASAN,  AG  C  J  ,  AND  GOKARAN 
NATH  MISRA,  J. 

Sheo  Sagar  and  another  —  Defendants 
— Appellants. 

v 

Lachhman  and  others  —  Plaintiff  and 
Defendants  —  Respondents 

Misc.  Appeal  No.  41  of  1928,  Decided 
on  19th  November  1928,  from  order  of 
Sub-Judge,  Lucknow,  D/-  llth  May  1928. 

(a)  Oudh  Rent  Act,  S.  108   (5-A)  —  Dcci 
•ion  of  the  revenue  Court  that  a  plot  ii  or  ii 
not  a  grove  ii  final. 

The  decision  of  the  revenue  Courts  in  re- 
sumption proceedings  on  the  question  whether 
a  plot  gtill  retains  the  character  of  a  grove  or 
not  must  be  deemed  as  final,  and  cannot  be 
assailed  in  the  civil  Court  :  3  O.  L.  J.  717 
Foil.  :  41  All.  203;  A.  I.  R.  1926  Oudh  205  ,  and 
5  O.  L.  /.  639  ;  Ref.  :  A.  I.  R.  1926  Oudh  458, 
Z>*st.  [P  61  G  2] 

(b)  Oudh    Rent  Act,  S.  54— Ejectment    of 
grove-holder   by  notice   is   illegal—Proceed- 
ings under  Chap.  7-A  is  the    proper   remedy 
(Obiter). 

The  mere    fact  that   a    land  is   liable  to  re- 


sumption or  assessment  of  rent  on  the  ground 
that  a  grove  had  caased  to  exist  would  nob 
make  the  grove-holder  a  tenant  liable  to  be 
ejected  by  notice.  Such  a  notice  must  be 
deemed  to  be  invalid  and  the  ejectment  il- 
legal, and  it  would  ba  open  to  the  grove-holder 
to  bring  a  suit  for  possession  against  the 
landlord  in  civil  Court.  The  propar  remedy 
for  a  landlord  is  to  take  resumption  proceed- 
ings under  Chap.  (7-A)  5  0.  L.  J.  639  and 
A.  I.  R.  1926  Oudh  458,  Foil.  [P  62  C  2] 

Radha  Krishna — for  Appellants. 
Hakimuddin—tor  Eespondent  1. 
Gokaran  Nath  Migra,  J.— This  is  an 
appeal  arising  out  of    an  order  of  remand 
passed  by  the  Subordinate  Judge  of  Luck- 
now  dated    llth  May    1928.     The  suit  in 
which  this    order  of    remand   was  passed 
was   a  suit    for    possession    of    a    grove- 
No   102  old    218  new,    situate  in    village 
Terha,    District   Unao      The   allegations 
upon      which     the      plaintiff-respondent 
brought    the    present    suit  were    to   the 
effect  that    he  was  the  owner    of  the  said 
grove  and  the  revenue  Court  had    wrong- 
fully decreed    resumption    thereof  on  the 
ground    that    it    no   more    retained  the 
character  of  a  grove    The  plaintiff,  there- 
fore, alleged   that  his   dispossession    was 
wrongful    and    being    a  grove-holder    he 
was  entitled     to    bring    the  present    suit 
arid  get  the  question  decided   by  the  civil 
Court    that    the  plot   still  retained   the 
character    of    a    grove      The   defendants 
contested  the  suit  mainly  on  two  grounds, 
namely,  that  the    plot  in    suit   had  lost 
the    character   of    a  grove  and    that    the 
civil    Court    had  no    jurisdiction    to    go 
behind  the  decision  of  the  revenue  Court. 
The  learned  Munsif,  South  Unao,    who 
tried  the    suit  was    of  opinion    that    the 
decision  of  the   question    that  the  plot  in 
suit    had  lost    the   character  of  a  grove, 
could  not  be  re-opened  by  the  civil  Court 
and  that  the  decision  of  the  revenue  Court 
on  the  point  was  final.     In  this    view  of 
the  case  he  did  not  try  the  question  as  to 
whether   the    plot  in    suit  still   retained 
the  character  of  a   grove.     He,  therefore, 
dismissed  the  suit  by  his  decree  dated  23rd 
December    1926      The  plaintiff    carried 
the    matter    further    in   appeal   and  the 
learned    Subordinate   Judge    of  Lucknow 
who  heard  the    appeal  has  taken    a  diffe- 
rent   view,     He  has   held    that  the  civil 
Court  has  got    the  jurisdiction  ,to  decide 
as  to  whether  the   plot  still    retains   the 
character  of  a    grove  and    whether,  under 
those   circumstances    the  plaintiff  could 
be   held  to    be  a    grover-holder  or  not. 
Taking  this  view  of  the  case  he   set  aside  - 
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the  decree  of  the  Munsif  and  remanded 
the  case  for  decision  on  the  merits.  It 
is  against  this  order  that  the  present  ap- 
peal has  been  brought.  • 

The  main  question,  therefore,  for  deci- 
sion before  us  is  whether  in  a  case  like 
the  present  one,  the  decision  of  the 
revenue  Court  can  be  considered  final  and 
^whether  it  is  open  to  the  civil  Court  to 
go  behind  the  said  decision.  We  have 
lieard  the  parties  at  considerable  length 
and  \ta,ve  come  to  the  conclusion  that  the 
•view  of  law  taken  by  the  learned  Munsif 
is  correct,  and  his  decision  must,  there- 
fore, be  restored.  We  now  proceed  to  give 
our  reasons  for  having  come  to  this 
conclusion 

Proceedings  for  resumption  in  Oudh 
&re  governed  by  Ch.  7-A,  Oudh  Rent  Act 
(22  of  1886).  S  107  (bis)  of  that  chapter 
lays  clown  that  nothing  in  that  chapter 
•should  apply  to  a  grove  so  long  as  it 
retains  its  character  as  such.  S  107-A 
lays  down  that  a  proprietor  of  a  mahal 
or  part  of  a  mahal  may  sue  to  resume 
possession,  or  to  have  rent  assessed  on 
any  land  situate  in  such  mahal  or  part  of 
a  mahal  purporting  to  be  held  rent-free 
whether  by  grant  in  writing  or  other' 
wise  It  is  admitted  in  this  case,  as  is 
the  rule  in  all  such  similar  cases,  that  no 
rent  was  paid  by  the  respondent  in  res- 
pect of  the  plot  in  dispute  which  was 
held  rent-free.  Under  those  circum- 
stances the  remedy  resorted  to  by  the 
defendants-appellants  by  taking  proceed- 
ings for  resumption  under  Ch.  7-A  against 
the  plaintiff-respondent  were  fully  jus- 
tified by  the  provision  of  S.  107-A.  The 
only  defence  which  could  have  been 
raised  by  the  plaintiff  of  the  present  suit, 
who  was  the  defendant  in  the  revenue 
Court,  in  order  to  oust  the  jurisdiction 
of  that  Court  was  by  alleging  that  fhe 
grove  in  dispute  still  retained  its  cha- 
racter as  such.  This  defence  was  raised 
but  was  finally  rejected  by  the  Board  of 
Revenue  by  its  order  dated  15th  May 
1925  The  Board  of  Revenue  held,  as  was 
held  by  .  the  Court  of  first  appeal,  that 
the  plot  in  dispute  had  ceased  to  retain 
the  character  of  a  grove. 

It  appears  to  us  that  reading  the  re- 
sumption Ch  7- A  with  S.  108,  C1.5-A, 
it  must  be  held  that  the  revenue  Courts 
have  exclusive  jurisdiction  to  take  cog- 
nizance of  suits  brought  for  resumption 
of,  or  assessment  or  enhancement  of,  rent 
on  land  held  rent-free.  If  the  revenue 


Courts'  have,  therefore,  exclusive  juris- 
diction to  entertain  and  decide  such  a 
suit  it  should  be  clear  that  they  must 
also  be  considered  to  have  exclusive  juris- 
diction to  try  an  issue  which  would  be 
necessary  for  them  to  do,  in  order  to 
take  cognizance  of  a  suit  of  the  descrip- 
tion mentioned  in  Cl.  (5-A)  and  that 
their  decision  so  arrived  at  cannot  be 
impugned  by  an  unsuccessful  litigant 
who  brings  a  suit  for  the  purpose  in  the 
civil  Court  We  are,  therefore,  of  opi- 
nion that  the  decision  of  the  revenue 
Courts  in  the  present  case  on  the  question! 
whether  the  plot  in  suit  still  retains  thei 
character  of  a  grove  or  not  must  be; 
deemed  as  final  and  cannot  be  assailed  by! 
the  plaintiff-respondent  in  the  civil  Court. 
We  are  supported  in  this  view  by  a  deci- 
sion of  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh  reported  in  Bhaq- 
wan  Singh  v.  Jagmohan  Singh  (l), 
Mr.  Lindsay  (now^Sir  Benjamin  Lindsay) 
held  in  that  case  that  a  revenue  Court 
had  exclusive  jurisdiction  to  resume 
lands  granted  for  the  purpose  of  planting 
groves  which  had  subsequently  lost  their 
character  as  such  and  to  decide  the 
question.  We  are  in  entire  agreement 
with  that  opinion 

We  would  in  this  connexion  refer  to 
two  other  cases,  one  decided  by  the  Al- 
lahabad High  Court  and  the  other  de- 
cided by  a  Single  Judge  of  this  Court. 
The  decision  of  the  Allahabad  High  Court 
to  which  we  would  like  to  refer  is  the 
decision  reported  in  Baljit  v.  Mahipat 
(2).  It  has  been  held  by  the  Allahabad 
High  Court  in  that  ca.se  that  where  a 
matter,  exclusively  within  the  jurisdic- 
tion of  a  Court  of  revenue,  has  been  tried 
and  decided  by  that  Court  as  between 
the  parties,  no  such  subsequent  suit  will 
lie  in  the  civil  Court  having  for  its  sole 
object  the  annulment  of  the  decree  passed 
by  the  Court  of  revenue.  The  Single 
Judge  case  of  this  Court  will  be  found 
reported  in  Dilawar  Rhan  v.  Kulsum 
(3).  This  was  a  case  in  which  it  was 
held  that  where  in  a  suit  between  the 
parties,  a  revenue  Court  decided  that  the 
plaintiff  of  that  suit  was  a  tenant-in- 
chief  and  not  a  sub-tenant,  no  civil  suit 
could  subsequently  be  maintained  by  a 
defendant  of  that  suit  for  a  declaration  to 

(1)  [1916]  3  0.  L.  J.  717=38  I.  C.  488. 
2)  [1919]  41  All.    203  =  49   I.  C.    118  =  IT 

A.  L.  J.  60. 
(3)  A.  I,  R.  1926  Oudh  205. 
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the  effect  that  it  was  he  who  was  the 
tenant-in-chief  and  that  the  plaintiff  was 
his  sub-tenant. 

The  same  rule  of  law  is  laid  down  in 
Smith's  Leading  Cases,  Vol.  2,  12th  Edn. 
at  p.  755.  The  rule  enunciated  is  in  the 
following  words  : 

11  that  the  judgnnnt  of  a  Court  of  exclusive 
jurisdiction,  directly  upon  a  particular  point 
is,  in  like  manner,  conclusive  upon  the  same 
matter  between  the  same  parties,  coming  inci- 
dentally in  question  in  auothar  Court  for  a 
different  purpose.  " 

It  was  argued  on  behalf  of  the  plaintiff- 
respondent  that  where  a  grove-holder  was 
illegally  dispossessed  by  the  landlord 
whether  out  of  Court  or  through  the  rent 
Court,  a  suit  for  recovery  of  the  grove- 
land  could  be  successfully  brought  in  the 
civil  Court.  The  learned  advocate  for 
the  respondent  relied  upon  the  decision  of 
one  of  us  reported  in  Jag  dish  Bahadur 
Singh  v.*Bagho  Bam  (4).  In  that  case 
it  was  no  doubt  held  that  where  a  grove- 
holder  was  ejected  illegally  by  the  land- 
lord whether  through  the  revenue  Court 
or  out  of  Court,  a  suit  for  possession  by 
him  would  clearly  lie  in  the  civil  Court 
and  he  would  not  be  barred  from  pleading 
that  he  was  a  grove-holder  and  has  been 
wrongfully  ejected  by  the  revenue  Court. 
In  our  opinion  this  decision  does  not  in 
any  way  help  the  plaintiff-respondent. 
If  a  landlord  dispossesses  a  grove-holder, 
the  latter's  remedy  is  obviously  to  bring 
a  suit  against  the  landlord  for  recovery  of 
possession  of  his  grove-land  in  the  civil 
Court  for  the  purpose.  Such  a  suit  can- 
not) obviously  be  brought  in  the  revenue 
Court  because  a  grove-holder  has  been  held 
not  to  be  a  tenant. 

We  might  in  this  connexion  refer  to  a 
ruling  of  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh  reported  in  Durga 
Prasad  v.  12am  Char  an  (5),  where  it  was 
clearly  held  that  the  mere  fact  that  the 
land  is  liable  to  resumption  or  assessment 
of  rent  on  the  ground  that  a  grove  had 
ceased  to  exist  would  not  make  the  grove- 
holder  a  tenant  liable  to  ejectment  by 
notice.  Similarly  if  a  landlord  issues  a 
notice  of  ejectment  against  a  grove-holder 
and  treats  him  as  his  tenant,  as  he  must 
be  presumed  to  do  when  he  issues  a  notice 
of  ejectment  against  him,  such  a  notice 
must  be  considered  to  be  invalid  and  the 
ejectment  of  the  grove-holder  in  pursu- 
ance of  such  a  notice  must  be  deemed  to 


(4)  A.I.R.  1926  Oudh  458=29  O.O.  271. 

(5)  [1918]  5  O.L.J.  639=48  1.0.  417. 


be  an  illegal  ejectment  and  it  would  be 
open  to  grove-holder  to  bring  a  suit  for 
possession  against  the  landlord  in  the 
civil  Court.  This  is  all  that  was  decided 
in  Jagdish  Bahadur  Singh  v  Bag  ho 
Bam  (4),  the  decision  not  having  gone 
further.  It  was  also  contended  on  behalf 
of  the  plaintiff-respondent  that  it  had  been 
held  in  some  cases  by  the  Board  of  Reve- 
nue that  it  was  open  to  the  landlord  to 
issue  a  notice  of  ejectment  if  the  land  on 
which  the  grove  previously  stood  hid  lost 
its  character  as  such,  Consequently  if  a 
suit  to  contest  that  notice  was  brought  in 
a  revenue  Court,  such  Court  must  be  con- 
sidered to  possess  jurisdiction  to  decide 
the  question  whether  the  plot  had  lost 
the  character  of  a  grove  or  not. 

The  argument  advanced  was  to  the 
effect  that  if  the  revenue  Court  decided 
this  question  and  if  the  civil  Court  was 
to  be  bound  by  it,  a  grove-holder  had  no 
remedy  in  ca.se  a  notice  of  ejectment  was 
issued  against  him  through  the  revenue 
Courts.  Our  reply  tu  that  contention  is 
that  in  our  opinion  the  proper  remedy  for 
a  landlord  to  adopt  in  such  a  case  is  not 
to  issue  a  notice  of  ejectment  against  the 
grove-holder  but  to  take  resumption  pro- 
ceedings against  him  under  Chap  7-A 
since  a  notice  of  ejectment  could  only  be 
issued  against  a  person  who  is  a  tenant  or 
who  could  be  treated  as  such.  It  appears 
to  us  to  be  clear  that  a  grove-holder  is 
neither  a  tenant  nor  cm  he  be  t rented  as 
such  since  he  does  not  pay  rent  nor  can 
tye  be  considered  to  be  liable  to  pay  rent 
until  rent  has  actually  been  assessed  upon 
the  said  land.  We  are  therefore  of  opin- 
ion that  the  order  of  remind  passed  by 
the  learned  Subordinate  Judge  cannot  be 
maintained.  We,  therefore,  accept  this 
appeal,  set  aside  the  order  of  remand 
passed  by  the  learned  Subordinate  Judge 
and  dismiss  the  plaintiff-respondent's  Suit 
with  costs  in  all  the  three  Courts. 

Wazir  Hasan,  Ag.  C  J.— I  agree  that 
the  appeal  should  be  allowed  and  the 
decree  of  the  trial  Court  restored.  It  is 
quite  clear  to  my  mind  that  the  Courts  of 
revenue  for  the  purpose  of  deciding  cases 
of  resumption  of  land  under  the  provisions 
of  Chap.  7-A,  Oudh  Rent  Act,  1886, 
have  exclusive  jurisdiction  in  that  behalf. 
The  jurisdiction  is,  however,  expressly 
withdrawn  by  the  legislature  in  case 
where  resumption  is  sought  of  a  piece  of 
land  which  retains  the  character  of  a 
grove.  This  is  clear  from  S.  107.  It  fol- 
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lows  therefore  that  with  a  view  to  acquire 
or  to  divest  themselves  of  such  a  jurisdic- 
tion the  Courts  of  revenue  must  in  the 
very  nature  of  things  decide  the  question 
if  it  is  raised  as  to  whether  the  subject- 
matter  of  resumption  retains  the  charac- 
ter of  a  grove  or  not.  It  further  follows 
that  the  Courts  of  revenue  must  be  deemed 
to  be  possessed  of  jurisdiction  to  decide 
the  issue  just  now  mentioned,  Therefore 
the  finding  of  the  Court  of  revenue  in  the 
preset  case  that  the  land  in  question  no 
longer  retains  the  character  of  a  grove  is 
a  finding  of  a  Court  possessed  of  exclusive 
jurisdiction  in  the  subject-matter  of  this 
litigation  and  is  conclusive. 

W.S  /R.K.  Appeal  allowed. 


AND 


-Defend- 
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GOKARAN  NATH  MISEA 
PQLLAN,   JJ. 

Durga  Prasad    and    another 
ants — Appellants. 

v. 

Narain — Plaintiff — Respondent. 

Second  Appeal  No.  135  of  1928,  Deci- 
ded on  30th  October  1928,  from  decree 
of  Sub-Judge,  Rie  Bireli,  D/-  17th 
January  1928 

(a)  Civil  P.  C  .  S.  11— Com  prom  iae  decree. 

A  compromise  decree  operates  as  res  judi- 
cata  :  South  American  and  Mexicnn  Co., 
(1895)  1  Ch.  D.  37  and  22  Mad.  508  (P.C.), 
Foil.  [P  64  C  1] 

*  (b)  Transfer  of  Property  Act,  S.  6  (a)— 
Transfer  of  spes  succession ia  —  Transferee 
suing  after  widow's  death— Compromise  en- 
tered into  between  transferrer  and  transferee 
— Compromise  and  decree  are  valid — Civil 
P.  C.,O.  23,  R.  3. 

During  the  lifetime  of  a  widow,  the  rever- 
aioners  sold  their  right  of  succession  to  a 
third  person.  Ou  widow's  death  the  trans- 
feree sued  the  transferors  for  possession,  and 
a  compromise  decree  was  passed  : 

Held  :  that  such  a  sale  was  in  no  way  con- 
trary to  public  policy  and  could  very  well 
become  the  subject  of  a  compromise  decree 
which  would  bo  binding  upon  both  the  par- 
ties :  26  Mad.  31  and  30  Mad.  255,  Dist. 

[P  64  C-2] 

B.  B.  Lai— for  Appellants. 

S.  M.  Hafiz  for  Zahur  Ahmad — for 
Respondent. 

Judgment. — The  facts  from  which 
this  second  appeal  has  arisen  are  as  fol- 
lows :  One  Ghisa  possessed  certain 
property  and  died  leaving  two  sons  Kali 
Gharan  and  Durga.  Kali  Charan  died 


in  1897  and  Durga  in  1898.  The  former 
left  a  widow  Gulaba  who  died  in  the 
year  1915  after  gifting  her  property  to 
her  daughter's  son  and  we  are  not  con- 
cerned with  this  share  of  the  property. 
Durga,  left  a  widow  named  Menda  and  a 
son  Bidri  Prasad.  The  son  died  in  the 
year  1899  and  his  widow  Mt.  Phulla 
died  in  the  year  1910  and  the  property 
devolved  on  Mt.  Menda.  For  the  pur- 
poses of  this  appeal  it  is  admitted  that 
Menda  was  the  mother  of  Bidri  Prasad 
and  that  the  rights  she  obtained  in  the 
property  were  those  of  a  Hindu  female. 
The  reversioners  to  the  property  were 
Narain  and  Biru  and,  on  13th  December 
1916,  during  the  lifetime  of  Menda  they 
sold  their  reversionary  rights  in  that 
portion  of  the  property  to  two  persons 
Durga  and  Bidal.  When  Menda  died  in 
1918  there  was  a  dispute  between  Narain 
and  Biru  on  the  one  hand  and  Durga.  and 
Bidal  on  the  other  in  the  mutation  Court. 
It  appears  that  Narain  and  Biru  declined 
to  be  bound  by  their  own  sale  of  rever- 
sionary rights  and  obtained  mutation  in 
the  revenue  Court.  In  January  1919 
Durga  and  Bidal  sued  in  the  civil  Court 
on  the  basis  of  their  sdle-deed.  On  13th 
February  1919  the  parties  entered  into  a 
compromise  and  a  decree  was  passed  on 
7th  March  19L9  by  virtue  of  which 
Durga  and  Bidal  obtained  possession  of 
the  property.  Before,  however,  the  pass- 
ing of  the  decree  in  terms  of  the  compro- 
mise, Biru  had  sold  his  rights  to  a  cer- 
tain Pardg  and  Parag  brought  a  suit 
against  Durga.  and  Bidal  in  which  ho 
obtained  a  decree  to  the  effect  that  the 
compromise  was  inoperative  and  he  ac- 
cordingly obtained  possession  of  Biru's 
share  in  the  property. 

Narain  took  no  further  action  until 
7th  April  1927,  when  he  filed  the  present 
suit.  His  main  contention  was  that  the 
compromise  and  decree  of  1919  had  been 
held,  in  the  suit  brought  by  Parag,  to 
be  invalid  and  null  and  void,  and  on  this 
ground  he  pleaded  that  he  was  entitled 
to  possession  of  that  portion  of  the  pro* 
perty  which  he  had  himself  sold,  with- 
out bringing  any  suit  for  the  cancellation 
of  the  compromise  and  the  decree.  The 
Courts  below  have  accepted  the  view  that 
the  compromise  and  decree  are  void,  and 
on  this  finding  they  have  decreed  the 
suit  brought  by  Narain.  In  the  first 
place  it  is  necessary  to  meet  the  general 
objection  which  has  been  raised  before  us- 
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that  a  compromise  decree  cannot  act  as 
res  judicftta  under  S.  11,  Civil  P.  C:f 
or  even  as  an  estoppel.  On  this  point 
we  need  only  refer  to  two  rulings  of  the 
Courts  in  England,  which  show  very 
clearly  that  the  contrary-  view  is  taken 
by  the  highest  authority.  In  the  case  of 
South  American  and  Mexican  Co.  (l), 
Mr.  Justice  Vaughan  Williams  has  made 
the' following  observations  : 

"  Un'dor  these  circumstances  I  have  only 
to  consider  Mr.  Moulton'R  suggestion,  that  a 
judgment  by  consent,  upon  which  the  Court 
has  not  exercised  its  mind,  does  not  and  can- 
not raise  an  estoppel  inter  partes.  I  can  only 
«dy  that  this  is  tho  first  time  I  have  ever 
heard  such  a  proposition  suggested.  It  has 
always  been  the  law  that  a  judgment  by  con- 
sent or  by  default  raises  an  estoppel  just  in 
the  same  way  as  a  judgment  after  the  Court 
has  exercised  a  judicial  discretion  in  the 
matter." 

Again  in  the  case  of  Pranal  Anne  v 
Lakshmi  Annee  (2),  it  was  laid  down 
that  razinama  in  so  far  as  it  was  sub- 
mitted to  and  was  acted  upon  judicially 
by  the  learned  Judge  was  in  itself  a  step 
of  judicial  procedure  not  requiring  regis- 
tration and  any  order  prouounced  in 
terms  of  it  constituted  res  judicata  bind- 
ing upon  both  the  parties  to  this  appeal 
who  gave  their  consent  to  it.  It  is  clear, 
therefore,  that  the  consent  decree  of  1919 
was  binding  upon  the  parties  and  would 
operate  as  res  judicata  in  the  present 
suit  unless  there  were  some  special 
reason  for  holding  that  the  compromise 
and  the  decree  were  void.  It  is  the 
finding  of  the  Courts  below  that  the 
decree  is  void  and  it  is  in  our  opinion  an 
erroneous  finding.  Both  the  Courts  appear 
to  have  found  that  the  sale  of  expectant 
rights  being  contrary  to  public  policy 
the  decree  passed  as  a  result  of  a  com- 
promise in  reference  to  that  sale  must, 
therefore,  have  been  void. 

The  lower  Courts  believed  that  they 
•were  following  the  view  taken  by  the 
Madras  High  Court  in  two  cases.  The 
first  is  reported  in  Lakshmanaswami 
Naidu  v.  Rang  am  ma  (3)  and  the  second 
is  reported  in  Ramasami  Naik  v  Rama- 
*ami  Clietti  (4).  In  the  first  case  the 
compromise  was  effected  by  two  parties 
who  wished  to  effect  an  illegal  sale  of 

(1)  [1895]  1  Ch.  D.  37=64  L,  J.    Ch.    189=43 
W.  B.  131—71  L.  T.  594. 

(2)  [1899]    22    Mad.    508=26      I.  A.    101=9 
M.  L.  J.  147=7  Sar.  516  (P.C,). 

0)  [1903]  26  Mad.  31. 

<4l  F19071  90  Mad.  255=17  M.  L,  J.  Ml. 


an  office  attached  to  a  temple  which  Bale 
was  against  public  policy  and  could  not 
be  recognized  or  enforced  by  the  Courts, 
and  in  the  second  case,  which  is  more 
closely  akin  to  the  one  before  us,  it  was 
held  that  a  transfer  of  a  bare  expectancy 
being  a  nullity  under  8  6  (a),  T.  P  Act, 
which  is  itself  based  on  principles  of 
public  policy,  the  Court  could  not  allow 
such  transaction  to  be  effected  by  a 
consent  decree .  But  in  the  case  before 
us  there  is  a  point  which  seems  to  have 
escaped  the  observation  of  both  the 
Courts  below.  Although  the  sale  was 
actually  effected  in  the  year  1916  during 
the  lifetime  of  Mend  a,  and  so  was  a 
transfer  of  expectant  rights,  in  1919 
Menda  was  dead  and  Narain  and  Biru 
were  able  in  law  to  transfer  the  pro- 
perty to  their  vendees,  as  their  rever- 
sionary rights  had  now  become  rights  of 
ownership,  and  such  a  sale  was  in  no 
way  contrary  to  public  policy  and  could 
very  well  become  the  subject  of  a  com- 
promise and  a  decree  which  would  be, 
binding  upon  both  the  parties. 

The  fact  that  the  compromise  and  the 
decree  were  held  to  be  a  nullity  in  the 
suit  brought  by  Farag  is  irrelevant 
Farag  was  not  a  party  to  that  compro- 
mise or  to  the  decree  He  was  a  trans- 
feree from  Biru  before  the  compromise 
was  entered  into,  and  his  rights  were  in 
no  way  affected  by  any  compromise  en- 
tered into  subsequently  by  his  vendor. 
Thus  although  the  compromise  and  the 
decree  may  very  well  have  been  a  nullity 
as  far  as  Parag  was  concerned  they  have 
never  been  declared  to  be  nullity  in  the 
case  of  Narain  and  in  our  opinion  they 
are  binding  upon  him  and  have  in  the 
present  case  the  effect  of  res  judicata. 
We,  therefore,  allow  this  appeal,  set 
aside  the  decrees  of  the  Courts  below 
and  direct  that  the  plaintiff's  suit  stand 
dismissed  with  costs  in  all  Courts 


W.S./B.K. 


Appeal  allowed. 
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SRIVASTAVA  AND  QOKARAN  NATH 
MISRA,  JJ. 

Mohammad  Wazir  Khan   and  others— 
Plaintiffs — Appellants, 
v. 

Muhammad  Husain — Defendant — Res- 
pondent. 

Sysond  Appeal  No  326  of  1927,  Deci- 
ded on  23rd  July  1928,  from  decree  of 
Dist  Judge,  Fyzabad,  D/-  6th  Septem- 
ber 1927. 

(a)  Mahomedan  Law  —  Waqf  —  Appoint- 
ment of  disciple  to    mutwalliship  and    mak- 
ing over    trust  property  can  be    described  as 
"Tamlik"— Words. 

The  word  "Tamhk"  ia  vary  often  popularly 
used  in  the  sense  of  a  settlement  in  the  caao  of 
trust  properties.  Where  a  disciple  is  appointed 
aa  successor  to  the  mutwalliship  and  trust 
property  is  made  over  to  him,  the  transaction 
can  well  be  described  by  the  use  of  the  word 
"Tamhk".  [P  66  C  1] 

(b)  Mahomedan    Law    —     Waqf  —  Term 
"Waqf"  not    necessary  —  Inference   can    be 
drawn  from  general  nature  of  grant. 

It  is  not  necessary,  in  order  to  constitute  a 
wakf,  that  the  term  "wakf"  be  used,  if  from 
the  general  nature  of  the  grant  itself,  that 
tenure  can  be  inferred  .  A.  I.  R.  1924  P.  C.  103 
and  A.  I.  R  1928  Oitdh  241,  Foil.  [P  67  G  1] 

Hyder  Husain — for  Appellants 
Qhulam  Hasan — for  Respondent. 

Judgment  — This  is  a  second  civil  ap- 
peal against  the  decree  passed  by  the  Dis- 
trict Judge  of  Fyzabad,  reversing  the 
decree  of  the  Court  of  Additional  Subordi- 
nate Judge  of  Fyzabad.  The  appeal  arises 
out  of  a  suit  instituted  by  Wazir  Khan 
and  ten  others,  Muslim  residents -of  Qasba 
Raunahi,  on  behalf  of  and  representing 
the  Muhammadan  population  of  the  town, 
for  a  declaration  to  the  effect  that  the 
property  in  suit  was  a  public  waqf  created 
for  the  mosque  known  as  Juma  mosque 
Qila  Baunahi,  Pargana  Mangalsi,  District 
Fyzabad,  and  that  the  defendant  hpld  the 
property  merely  as  trustee.  The  plain- 
tiffs' allegation  was  that  the  waqf  had 
been  created  in  the  Shahi  times  and  that 
Muhammad  Roshan  Khan  was  the  first 
mutawalli,  who  was  succeeded  by  Mirza 
Rajab  Beg.  Qudratullah  Beg  succeeded 
Mirza  Beg  and  after  Qudratullah  Beg  his 
son,  Mirza  Muhammad  Hussain,  defen- 
dant held  the  property  as  the  present 
mutawalli.  The  defendant  denied  the 
alleged  waqf  and  claimed  to  be  the  abso- 
lute owner  of  the  property  in  suit  under 
the  decree  passed  at  the  First  Regular 
1929  0/9  &  10 


Settlement  in  1870.  He  raised  certain 
other  pleas  with  which  we  are  not  con- 
cerned in  the  appeal  and,  therefore,  they 
do  not  call  for  any  mention  The  learned 
Additional  Subordinate  Judge  of  Fyzabad, 
who  tried  the  suit,  held  the  property  to 
be  waqf  and  decreed  the  plaintiffs'  claim. 
On  appeal  the  learned  District  Judge  dis- 
agreed with  the  view  of  the  trial  Court 
and  reversed  the  decision  of  the  Additional 
Subordinate  Judge. 

The  sole  question  arising  for  determina- 
tion in  this  appeal  is  regarding  the  nature 
of  the  property  in  suit,  whether  it  should 
be  regarded  as  waqf  property  or  as  the 
private  property  of  the  defendant.  The 
determination  of  this  question  rests 
mainly  on  the  construction  to  be  placed 
upon  the  settlement  proceeding  resulting 
in  the  decree  (Ex.  2)  dated  17th  May 
1870  These  proceedings  were  initiated 
by  an  application  for  settlement  in  res- 
pect of  the  property  in  suit  made  by 
Qudratullah  Beg,  father  of  the  defendant, 
on  22nd  June  1868  This  application  is 
Ex.  1  in  the  case.  The  relevant  portions 
of  the  application  are  as  follows  : 

"Mawazi  50  bighas  arozi  khain ba 

ah  ad  bad  shah  Ghayazuddm  Haider  ba  sudur 
farman  waste  sarf  miijid  wa  kharch  ay  an  do 
raw  and  banam  Rmhan  Khan  mutawalli  masjid 
wale  qasba  Raunahi,  Pargana  mazkur  vnnaf 
hui  .  .  .  .  Roihan  Khan  ne  .  .  .  ,  bad  uske 
chah  niazknr  wa  arazi  wa  our  ashia  jo  kuchh 
ki  unke  qabse  men  tha  banam  mujh  sael  ke  hiba 

wa  tamlik  kia Ummediuar  hun  ki  bad 

tahqiqat  adilat  bandobast  arazi  mazkur  ka 
banam  mere  farmay  jawe  " 

The  terms  of  this  application  make  it 
clear  that  a  grant  had  been  made  of  the 
land  in  suit  in  the  Shahi  time,  that  the 
grant  was  for  the  upkeep  of  the  mosque 
and  for  the  feeding  of  travellers  and  that 
the  grant  had  been  made  in  favour  of 
Roshan  Khan  as  mutawalli  of  the  mos- 
que. There  is  not  a  word  in  this  docu- 
ment to  show  that  the  grant  was  made  to 
Roshan  Khan  in  his  personal  capacity  and 
as  his  private  property.  On  the  contrary 
the  fact  of  the  grant  being  made  in  favour 
of  the  mutawalli  of  the  mosque  and  for 
religious  and  charitable  objects  like  those 
mentioned  above  would  in  the  absence  of 
any  evidence  to  the  contrary,  clearly  make 
it  out  to  be  a  public  waqf.  The  learned 
counsel  for  the  defendant-respondent  has 
laid  great  stress  on  the  fact  that  Roshan 
Khan  had  made  a  hiba  and  tamlik  of  the 
property.  It  should  be  noticed  that  the 
property  referred  to  consisted  not  only  of 
the  property  in  suit  but  also  of  certain 
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other  raoveables.  The'  word  "hiba"  may 
well  refer  to  the  transfer  of  moveables. 
It  was  also  argued  that'the  word  "tamlik" 
would  indicate  transfer  of  the  proprietary 
rights  of  the  property  in  suit  and  would 
be  consistent  only  with  Roshan  Khan 
haying  been  the  proprietor  thereof.  We 
are  unable  to  accept  this  argument.  The 
word  "  tamlik  "  is  very  offcen  "  popularly  " 
used  in  the  sense  of  a  settlement  in  thecase 
of  trust  properties  Roshan  Khan  was 
a  Pathan  whereas  Qudratullah  Beg  and  his 
father,  Mirsa,  Rajab  Beg,  were  Moghals. 
The  only  relationship  between  them  was 
that  Mirza  Rajab  Beg  was  a  disciple  of 
Roshan  Khan  So,  if  Roshan  Khan  ap- 
pointed Mirza  Rajab  Beg  his  successor  to 
the  mutwalhship  and  made  over  the  trust 
property  to  him  the  transaction  could 
well  be  described  by  the  use  of  the  word 
'tamlik." 

The  next  argument  of  importance  is  the 
judgment  of  the  Settlement  Court  (Ex.  2) 
dated  17th  May  1870.  It  is  stated  in 
this  judgment  that  : 

"Jfuddai  qabiz  arati  muafi  area  pachas  bar  as 
se  hai  aur  muddai  nejo  sanad  muafi  nawivhta 
Nazim  waqt  muwarr^kha  27  Rajab  san  1234 
Hijri  guzrani  usmen  mundariji  ha^  ki  hasb 
sanad  Bad  shah  waqt  ke  Nazim  ne  yeh  muafi 
uske  bap  ke  pir  ko  waste  aarf  maijid  ke  ata  hui 

ki  ab  janaihiii  muddai  hai digri  mil- 

kiai  arazi  50  bighas  kham   hanaq  muddi   di 
jawae.." 

The  above  extract  from  the  judgment 
shows  that  a  sanad  had  been  produced  be- 
fore the  Settlement  Court  which  showed 
that  the  land  had  been  granted  for  the 
upkeep  of  the  mosque.  Presumably  the 
sanad  should  be  in  the  possession  of  the 
defendant.  He  has  not  produced  it.  It 
is  true  that  he  produced  a  certain  docu- 
ment purporting  to  be  a  sanad  but  both 
the  lower  Courts  have  rejected  it  and  re- 
fused to  presume  its  genuineness.  We 
must,  thesefore,  take  it  that  the  produc- 
tion of  the  original  sanad  which  had  been 
produced  before  the  Settlement  Court  has 
been  withheld  by  the  defendant.  This 
raises  a  presumption  against  him.  The 
terms  of  the  sanad  as  reproduced  in  the 
judgment  of  the  Settlement  Court  are  also 
consistent  only  with  the  view  that  the 
grant  was  a  public  waqf  and  not  private 
property.  The  defendant-respondent  placed 
great  reliance  on  the  fact  that  the  Settle- 
ment Court  passed  a  decree  for  proprie- 
tary rights  in  favour  of  the  plaintiff  and 
not  in  favour  of  the  mosque.  The  argu- 
ment overlooks  the  fact  that  proceedings 
in  the  early  days  of  the  FirstRe£ular  Set- 


tlement, as  frequently  remarked,  wen 
free  from  technicalities  and  niceties  of 
law  with  which  we  are  so  familiar  now. 
The  word  'milkiat'  it  seems  to  us,  has 
been  used  only  in  contradistinction  to  sub- 
ordinate rights  to  indicate  the  nature  of 
interest  granted  in  the  land.  On  a  careful 
consideration  of  the  entire  judgment  in 
the  light  of  the  application  (Ex  l)  we 
have  no  hesitation  in  holding  that  the 
proper  construction  to  be  placed  upon 
these  proceedings  is  that  the  decree  was 
passed  in  favour  of  Qudratullah  Beg  as 
rautawalli  of  the  mosque  and  not  in  his 
private  rights.  We  are  further  supported 
in  this  opinion  by  the  application  (Ex  3) 
dated  2nd  February  1871,  made  by 
Qudratullah  Beg  for  reduction  of  the  rent, 
which  had  been  assessed  on  a  portion  of 
the  land.  In  this  application  also  he 
said: 

"Yeh  arazi  bila  lagan  qadim  se  waste  sarf 
masjid  ke  muaf  chali  ati  hai  aur  yeh  kam  wa 
sarf  waste  ibadat  wa  sarf  a  fuqra  men  kiajata 
hai." 

It  is  significant  that  the  application  is 
signed  by  him  as  Mirza  Qudratullah  Beg 
mutawalli  masjid.  If  he  had  laid  claim 
to  the  property  and  obtained  a  decree 
therefor  in  his  private  capacity  where  was 
the  need  and  occasion  for  him  to  subscribe 
to  the  application  as  mutawalli  masjid  ? 
We  should  be  content  to  base  our  decision 
on  the  proceedings  in  the  Settlement 
Court  referred  to  above  and  after  giving 
our  careful  consideration  to  the  contents 
of  the  documents  discussed  above  we  have 
come  to  the  conclusion  that  the  finding 
arrived  at  by  the  trial  Court  was  correct. 

The  learned  counsel  for  the  appellants 
also  relied  on  certain  proceedings  taken 
by  the  defendant  in  the  revenue  Courts 
in  the  year  1926.  He  made  an  application 
(Ex.  5)  for  correction  of  the  khewat  in 
which  he  said  that  the  mauafi  in  question 
was  not  his  private  property  but  wae 
held  b^  him  as  a  mutawalli  for  the  up- 
keep of  the  mosque  He  made  similar 
statements  in  another  application  (Ex.  8). 
But  we  are  not  prepared  to  base  our  con- 
clusions on  these  admissions  as  they  were 
subsequently  retracted  and  it  is  not  pos- 
sible for  us  in  the  second  appeal  to  enter 
into  an  inquiry  regarding  the  circum- 
stances in  which  these  admissions  were 
made  or  withdrawn.  • 

There  is  just  one  more  fact  to  which  we 
wish  to  make  reference.  It  is  this.  The 
defendant  in  the  witness-box  as  D.  W. 
1  admitted  that  he  had  two  uncles 
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and  four  sisters  but  that  the  property  in 
suit  was  held  by  his  father  alone  and 
after  him  by  the  defendant.  He  was  un- 
able to  give  any  satisfactory  explanation 
of  the  exclusion  of  the  uncles  or  the 
sisters  These  ficta  also  support  the  view 
that  the  property  was  not  considered  as 
the  private  property  either  of  the  defen- 
dant or  of:  his  father. 

Sistly,  the  learned  counsel  for  the  ap- 
ants  also  tried  to  mike  out  a  case  of 
waqf  by  user.  The  learned  District  Judge 
has  discussed  the  evidence  relating  tc  it 
and  has  refused  to  believe  it  The  matter 
is,  therefore,  concluded  by  the  finding  of 
the  lower  appellate  Court  and  it  cannot 
be  opened  in  second  appeil. 

The  learned  counsel  for  the  respondent 
relied  on  Mahomed  Razav.  Yadgar  Hus- 
sain  (i)  and  Jagatj  it  Singh  v.  Birj  Mohan 
Das  (2)  These  cases  are  distinguishable. 
On  the  particular  facts  of  the  case  before 
them  their  Lordships  of  the  Judicial 
Committee  came  to  the  conclusion  that  it 
was  a  case  of  a  grant  sub-condition  and 
not  a  c'ise  of  waqf.  It  is  important  to 
note  that  in  this  case  also  their  Lordships 
reiterate  the  proposition  that  according 
to  Mahomedan  Liw  it  is  not  necessary 
an  order  to  constitute  a  waqf  that  the 
jterm  waqf  be  used  if  from  the  general 
{nature  of  the  grant  itself  that  tenure  can 
jbe  inferred.  The  case  in  Jagatj  it  Singh 
v  Birj  Mohan  Das  (2)  is  similar  to  the 
case  in  Mahomed  Baza  v.  Yadgar  Hus- 
•sain  (l)  and  follows  it.  No  help  can  be 
derived  from  these  cases  in  construing  the 
documents  which  form  the  subject  of  con- 
sideration in  the  present  case. 

The  learned  District  Judge  has  also 
laid  stress  on  the  fact  that  by  the  Pro- 
clamation of  Lind  Canning  of  1858  all 
proprietary  rights  in  the  soil  were  wiped 
•out  and  fresh  proprietary  rights  were  con- 
ferred by  the  British  Government  either 
by  means  of  sa.na.ds  or  by  Settlement 
Court  decrees.  He  argues  that  as  no  aanad 
was  granted  and  no  decree  was  passed  in 
favour  of  the  mosque  it  must  be  taken 
that  the  waqf,  if  any,  of  the  pre-annexa- 
tion  period  no  longer  existed.  This  argu- 
ment is  sufficiently  answered  by  the  opin- 
ion expressed  by  us  above,  namely,  that 
the  decree  of  the  Settlement  Court  must 
be  construed  as  a  decree  in  favour  of  the 
mosque,  our  finding  being  that  the  defen- 

(1)  A.  I,  R.  1994  P.  0.   103=51  Gal,  446=51 1. 

A.  193  (P.O.), 

(2)  A,  I,  R.  1928  Oudh  241=3  Luck,  802. 


danfc  or  his  predecessors  had  no  beneficial 
interest  in  the  property  in  suit  either 
under  the  original  grant  or  under  the  de- 
cree of  the  Settlement  Court  and  that  the 
decree  obtained  by  Qudratullah  Beg  was 
only  as  a  mutawalli  representing  the 
mosque.  The  argument  has  no  force  We, 
therefore,  allow  the  appeal,  set  aside  the 
decree  of  the  lower  appellate  Court  and 
restore  that  of  the  Court  of  first  instance 
with  costs  in  all  Courts. 

S  L./R.K.  Appeal  allowed. 
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Bam  Sumran  and  another — Plaintiffs 
— Appellants. 

v. 

Sarjoo  Pershad  and  others — Defen- 
dants— Respondents. 

Second  Appeal  No.  318  of  1928,  Deci- 
ded on  15th  November  1928,  from  decree 
of  Sub-Judge,  Oonda,  D/-  21st  May  1928. 

(a)  Contract  Act,    S.    16— Pleader  appear- 
ing   in    one    or    two    cases    of    his    client — 
Pleader's  father   purchasing    property    Iron 
the  client — Pleader  and    father   constituting 
joint  Hindu  family — Pleader  cannot  be   said 
to  be  parmanent  pleader  and  doei  not  stand 
in  a  position  of   active   confidence   so   as   to 
justify  the  throwing  on  the  pleader   burden 
of  proving    good    faith   of    the  transaction — 
Father  is  not  bound  to  prove    bona   fides  of 
the  transaction. 

If  a  pleader  appears  in  ono  or  two  cases  as 
counsel  on  behalf  of  his.  client,  it  cannot  be 
aft  id  thah  he  ia  his  permanent  pleader  and  as 
such  stands,  in  regard  to  him,  in  a  position  of 
active  confidence  BO  as  to  justify  the  throwing 
of  the  burden  of  proving  the  good  faith  of  the 
sale  transaction  in  favour  of  pleader's  father 
by  his  client  on  the  pleader,  the  pleader 
and  hia  father  constituting  a  Hindu  joint 
family.  The  case  would  be  quite  different  if 
that  pleader  happens  to  be  the  permanent 
counsel  of  the  other  aide.  Father  IB  not,  there- 
fore, bound  to  prove  the  bona  fides  of  his  sale 
deed.  [P  69  G  1,  2] 

(b)  United  Provinces   Land    Revenue   Act 
(3  of  1901),  S.  Ill— Partition— Date  fixed  in 
proclamation  for    filing  objections — Procla- 
mation duly  served  upon  parties — If   cast   is 
taken  up  on  the  fixed  date  but    no   objection 
is   filed,  no  party  can  raise  any  objection   in 
future — If,    however,     the    parties    are    not 
served  or  the  case  is  not  taken    up   and    pro- 
ceeded with  but    adjourned  to   a   next   date, 
objection!  can  be  entertained  on  such  a  date 
—What  is  proper  time   mil  at   be   determined 
according  to  facts  of  each  case. 

Where  a  statute  confers  jurisdiction  upon  a 
tribunal  of  limited  authority  the  conditions 
and  qualifications  under  which  that  jurisdic- 
tion Is  to  b3  exercised  must  be  directly  oom- 
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plied  with.  Hence  if  a  date  is  fixed  in  the 
proclamation  lor  filing  objection's  and  procla- 
mation is  duly  served  upon  a  party  to  the  par- 
tition proceedings  and  the  case  is  taken  up  on 
the  date  fixed  in  the  proclamation,  and  no  ob- 
jection is  filed  on  that  dato  aud  the  case  pro- 
ceeds, it  would  not  ,be  open  to  any  party  to 
file  objections  raising  a  question  of  proprietary 
title  at  any  future  time.  If,  however,  the  pro- 
clamation has  not  been  served  upon  a  party  to 
the  partition  proceedings  or  the  case  is  not 
taken  upon  the  date  fixed  in  the  proclamation 
and  the  proceedings  are  adjourned  to  another 
date,  on  which  date  the  objections  are  filed, 
it  cannot  bo  held  that  they  have  not  been  filed 
at  the  proper  time  and  should  not  bo  enter- 
tained by  the  revenue  Court.  A  revenue  Court 
is  not,  therefore,  entitled  to  entertain  an  ob- 
jection raising  a  question  of  proprietary  title 
if  not  filed  at  the  proper  time.  What  is  pro- 
per time  must,  however,  be  determined  accord- 
ing to  the  facts  and  circumstances  of  each 
case-  17  0.  C.  224,  Rel  on,  18  AH.  210  and 
4.  I.'  R.  1926  Oudh  309,  Ref.  [P  70  C  1] 

(c)  Limitation  Act,  Art.  91— Suit  for 
cancellation  of  a  sale-deed  on  ground  of 
fraud  and  undue  influence— Limitation  runs 
from  the  date  of  execution  of  the  deed. 

Where  a  suit  is  brought  to  get  a  dead  can- 
celled on  the  ground  of  fraud  and  undue  influ- 
ence, the  fftct  must  be  considered  to  have  been 
known  to  the  executant  from  the  date  of  the 
deed  and  if  brought  more  than  three  years 
from  that  date  the  suit  cannot  be  maintained: 
15  Cal.  58  (P.C.J,  Foil.  [P  71  C  1] 

K.  N.  Chak,  Badha  Krishna  and  S.  N. 
SrivastcLva — for  Appellants 

S.N.  Roy — for  Respondents 

Judgment  — This  appeal  arises  out  of 
a  suit  brought  by  the  plaintiff  in  pursu- 
ance of  an  order  of  the  revenue  Court 
passed  in  the  partition  proceedings. 

The  facts  of  the  case  are  that  one  Sita 
Bam  was  the  owner  of  5-pies  2  kirants 
50  decimal  share  in  village  Dobai,  Dis- 
trict Gonda.  He  sold  the  share  to  one 
Babu  Sar]u  Prasad,  resident  of  Gonda 
City,  who  is  respondent  1  in  the  present 
appeal,  on  17th  October  1924.  The  sale- 
deed  was  for  a  consideration  of  Bs  2,000 
and  was  registered  on  22nd  October  1924. 
Bita  Bam  did  not  contest '  the  validity  of 
this  sale  during  his  lifetime,  nor  did  his 
widow  who  succeeded  him  after  his  death. 
The  appellants  Bam  Sumran  and  Baghu- 
Bar  Dayal  are  the  nephews  of  Sita  Bam  and 
his  next  heirs.  Babu  Bam  Shankar  Tan- 
doh  and  Babu  Oour  Prasad  Tandon  who 
tan  respondents  2  and  9  in  the  present 
case  are  the  sons  of  Babu  Sarju  Prasad, 
respondent  1.  They  have  been  joined  in 
the  case  since  all  the  three  constitute  a 
a  joint  Hindu  family.  In  1927  Babu 
Barju  Prasad  applied  to  the  revenue 


Court  for  partition  of  the  aforesaid  5-pies 
odd  share  purchased  by  him  from  Sita 
Ram  The  proclamation  was  thereupon 
issued  by  the  revenue  Court  under  S.  110, 
Land  Bevenue  Act,  fixing  the  13th  July 
1927  as  the  date  for  filing  the  objections. 
The  case  was  not  taken  up  on  that  date, 
since  the  notice  had  not  been  received 
back  and  it  was  adjourned  to  30th  July 
1927.  It  could  not  be  taken  up  on  that 
date  also  and  it  was  again  adjourned 
to  10th  August  1927,  and  on  that  date  the 
objector  Raghubar  Dayal  filed  an  objec- 
tion to  the  effect  that  the  sale-deed  dated 
17th  October  1924,  under  which  Babu 
Sarju  Prasad  had  purchased  the  share, 
which  he  wanted  to  get- partitioned  from 
the  revenue  Court,  was  invalid,  being 
without  consideration  and  having  been 
obtained  by  undue  influence  The  case 
was  not  heard  on  that  date  and  was  ad- 
journed to  24th  August  1927  On  that 
date  the  revenue  Court  passed  an  order 
to  the  effect  that  the  objectors,  who  are 
now  the  plaintiffs  of  the  present  suit, 
should  file  a  suit  in  the  civil  Court  in 
order  to  get  this  question  relating  to  the 
sale-deed  settled  and  gave  them  three 
months'  time  for  the  purpose  The 
plaintiffs  filed  the  present  suit  on  22nd 
November  1927  within  the  time  fixed. 
They  have  impleaded  Babu  Sarju  Prasad 
as  defendant  1  a-ul  his  two  sons,  Babu 
Bam  Shankar  and  Babu  Gur  Prasad  as 
defendants  2  and  3  The  plaintiffs  also 
claim  possession  of  the  share  in  dispute 
alleging  themselves  to  be  the  heirs  of 
Sita  Bam 

The  defence  raised  by  the  respondents 
consists  of  three  pleas,  firstly  that  the 
civil  Court  had  no  jurisdiction  to  enter- 
tain the  suit,  since  the  order  passed  by 
the  revenue  Court  under  which  it  had  re- 
ferred the  plaintiffs-appellants  to  the 
civil  Court  had  no  jurisdiction  to  do  so, 
the  objections  having  been  "filed  by  the 
appellants  in  the  revenue  Court  beyond 
time;  secondly  that  the  sale-deed  dated 
17fch  October  1924  was  a  good  and  valid 
deed  having  been  executed  by  Sita  Barn 
for  consideration  and  of  his  free  will; 
and  thirdly  that  the  suit  was  barred  by 
limitation.  The  Munsif  of  Tarabganj,  Dis- 
trict Gonda,  who  tried  the  suit,  held  that 
the  deed  was  for  consideration  and  the 
allegation  of  the  plaintiffs  to  the  effect 
that  the  consideration  received  under  the 
deed  had  been  returned  to  the  purchaser 
Babu  Sarju  Prasad  was  not  established. 
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On  the  question  of  undue  influence  he  de- 
cided the  point  against  the  plaintiffs  On 
the,  question  of  limitation, his  finding  was 
in  plaintiff's  favour,  but  he  did  not  de- 
cide the  question  of  jurisdiction.  In 
view  of  the  findings  stated  above  he,  how- 
ever, dismissed  the  plaintiffs'  suit  by  his 
decree  dated  25th  February  1928  On  ap- 
peal the  learned  Subordinate  Judge  of 
Gonda  came  to  the  conclusion  that  the 
plaintiffs-appellants  had  failed  to  estab- 
lish the  invalidity  of  the  sale-deed  on  the 
ground  of  want  of  consideration  and  of  un- 
due influence  On  the  question  of  juris- 
diction he  was  of  opinion  that  the 
suit  was  not  cognizable  by  the  civil 
Court.  On  the  question  of  limitation  he 
agreed  with  the  learned  Munsif  th-it  the 
-suit  wag  not  time  barred  but  'in  view  of 
'his  findings  on  the  1st  two  points  he  dis- 
missed the  appeal  by  his  decree  dated  21st 
May  1928  The  plaintiffs-appellants 
have  now  come  up  to  this  Court  in  second 
appeal,  and  the  same  three  points  have 
now  been  urged  by  their  learned  advocate 
in  second  appeal  I  now  proceed  to  deal 
with  each  of  these  three  points 

Undue  Influence  and  want  of  con- 
sideration.— On  the  question  of  undue  in- 
fluence I  am  fully  satisfied  that  the  find- 
ings of  the  two  Courts  below  cannot  be 
disturbed  It  is  clear  from  the  evidence 
,on  the  record  that  the  relations  between 
Sita  Ram,  the  vendor,  and  the  plaintiffs- 
appellant?,  who  were  his  next  heirs,  were 
not  good,  and  that  he  was  anxious  during 
his  lifetime,  to  soil  the  property.  He 
approached  several  persons  and  ultimately 
-sold  it  to  respondent  1.  Under  these  cir- 
icumstances  it  is  clear  that  the  sale-deed 
was  executed  with  his  free  will  and  con- 
sent and  that  the  charge  of  undue  influ- 
ence laid  by  the  appellants  at  the  door  of 
respondent  1,  cannot  be  considered  to 
Taave  been  established  It  was  argued  on 
•behalf  of  the  plaintiffs-appellants  that 
respondents  2  and  3  (sons  of  respondent 
l),  who  are  pleaders  practising  at  Gonda, 
have  in  several  cases  appeared  on  behalf 
of  Sita  Rim,  and  it  was  argued  that 
under  those  circumstances,  respondent  1 
who  took  the  sale-deed  should  be  con- 
sidered to  be  in  the  position  of  active  con- 
fidence. I  am  unable  to  take  this  view 
In  my  opinion  if  a  pleader  appears  in  one 
or  two  cases  as  counsel  on  behalf  of  his 
client,  it  cannot  be  said  that  he  is  his 
permanent  pleader  and  as  such  stands,  in 
regard  to,  him,  in  a  position  of  active  con- 


fidence so  as  to  justify  the  throwing  of 
the  burden  of  proving  the  good  faith  of 
the  transaction  on  the  particular  pleader 
The  case  would  be  quite  different  if  that 
pleader  happens  to  be  the  permanent 
counsel  of  the  other  side  The  argument, 
therefore,  that  under  Sill,  Evidence  Act, 
1872,  Bibu'Sarju  Prasad  was  bound  to 
prove  the  bona  fides  of  his  sale-deed,  can- 
not be  accepted 

On  the  question  of  consideration  both 
the  Courts  below  have  disbelieved  the 
evidence  produced  on  behalf  of  the  plain- 
tiffs, and  have  come  to  the  conclusion 
that  the  plea,  of  the  plaintiff-appellants 
as  to  return  of  consideration  is  not  estab- 
lished This  is  a  pure  finding  of  fact  and 
nothing  has  been  urged  before  me  to  hold 
that  it  is  vitiated  by  any  error  of  law  or 
of  procedure  It  was  argued  that  in  the 
judgment  the  learned  Subordinate  Judge 
himself  has  given  expression  to  his  idea 
that  probably  no  consideration  for  the 
deed  had  been  paid  I  may  point  out 
that  the  learned  Subordinate  Judge  in 
the  very  next  sentence  states  that  though 
he  suspected  it  there  is  no  good  evidence 
on  the  record  to  prove  it.  I  therefore, 
hold  that  the  sale-deed  in  dispute  is  a 
valid  deed  for  consideration.  My  finding, 
therefore,  is  that  the  sale-deed  dated  I7th 
October  1924  is  a  deed  for  consideration 
and  one  executed  by  Sita  Bam  with  his 
free  will  and  consent,  and  therefore  valid 
and  operative  in  law. 

Jurisdiction  — .  On  this  point  the 
learned  Subordinate  Judge  has  held  that 
because  the  plaintiffs-appellants  filed 
their  objections  on  10th  August  1927, 
and  not  on  13th  July  1927,  the  date 
fixed  in  the  proclamation  for  filing  objec- 
tions, they  were  beyond  time  and  the 
revenue  Court  had  no  jurisdiction  to 
entertain  the  objections  and  to  refer  the 
plaintiffs-appellants  on  the  grounds  of 
those  objections  to  get  the  question  of 
title  decided  by  the  civil  Court.  I  have 
heard  the  arguments  at  length  on  this 
point  and  have  come  to  the  conclusion 
that  the  decision  of  the  learned  Subordi- 
nate Judge  on  this  point  cannot  be  main- 
tained. 

The  learned  Subordinate  Judge  has 
relied  upon  a  ruling  of  the  late  Court  of 
the  Judicial  Commissioner  of  Oudh  re- 
ported in  Mukhtar  Ahmad  v.  Barati  Lai 
(l)  for  the  proposition  that  where  a 

(i)  [1914]  17  6TcT2aT=25 1.  c.  3ie=i  o.  L. 

J,  995. 
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statute  confers  jurisdiction  upon"  a  tribu- 
nal of  limited  authority  the  conditions 
and  qualifications  under  which  that  juris- 
diction has  to  be  exercised  must  be 
directly  complied  with.  There  is  no 
doubt  that  the  principle  laid  down  in 
that  case  is  true,  and  on  the  basis  of  this 
authority  I  would  be  prepared  to  hold 
that  a  revenue  Court  is  not  entitled  to 
entertain  an  objection  raising  a  question 
of  proprietary  title  if  not  filed  at  tbe  pro- 
per time.  What  is  proper  time  must, 
however,  be  determined  according  to  the 
facts  and  circumstances  of  each  case.  The 
general  rule  which  had  been  laid  down 
by  the  Allahabad  High  Court  as  well  as 
by  this  Court  in  regard  to  objections 
filed  under  S  111,  United  Provinces  Land 
Revenue  Act,  1901,  is  to  the  effect  that 
if  a  date  is  fixed  in  the  proclamation  for 
filing  objections  and  proclamation  is  duly 
served  upon  a  party  to  the  partition  pro- 
ceedings and  the  case  is  taken  up  on  the 
date  fixed  in  the  proclamation  and  no 
objection  is  filed  on  thit  date  and  the 
case  proceeds,  it  would  not  be  open  to 
any  party  to  file  objections  raising  a 
question  of  proprietary  title  at  any 
future  time  If,  however,  the  proclama- 
tion has  not  been  served  upon  a  party  to 
the  partition  proceedings  and  the  case  is 
not  taken  up  on  the  date  fixed  in  the  pro- 
clamation aud  the  proceedings  are  ad- 
journed to  another  date,  on  which  date 
the  objections  are  filed,  it  cannot  be  held 
that  they  have  not  been  filed  at  the  pro- 
per time  and  should  not  be  entertained 
by  the  revenue  Court. 

In  Tulsi  Prasad  v.  Matru  Mai  (2) 
objections  were  filed  not  on  the  day 
specified  in  the  proclamation  for  filing  of 
such  objections,  but  on  the  next  day 
before  the  revenue  Court  took  any  action 
in  the  case  and  it  was  held  that  the  law 
as  laid  down  did  not  cover  a  case  in 
which  objections  were  filed  after  the  date 
fixed  in  the  proclamation  for  filing  objec- 
tions but  before  the  Court  took  any  pro- 
ceedings in  the  partition  case. 

In  Rudan  Singh  v.  Eala  Singh  (3) 
my  brother  Baza,  J.  has  taken  the 
same  view.  In  that  case  he  has  held 
that  where  an  objection  is  raised  after 
the  appointed  time  but  before  the  re- 
venue Court  has  taken  any  steps  under 
8.  11 1,  United  Provinces  Land  Revenue 
Act,  the  revenue  Court  is  not  precluded 

(2)  [1896]  18  All.  210=(1896)  A.  W.  N.  90. 
O)  A.  I,  B.  1926  Oudh  809. 


from  dealing  with  such  an  objection  and 
if  it  does  deal  with  it,  its  decision  will 
be  considered  to  be  one  under  S,  111, 
Land  Revenue  Act.  From  the  facts  of 
this  case  it  appears  that  the  case  could) 
not  be  taken  up  on  13th  July  1927,  but 
had  been  adjourned  once  to  30th  July 
1927,  and  then  to  10th  August  1927, 
when  the  objections  were  actually  filed 
It  is  also  admitted  before  me  that  the- 
revenue  Court  had  not  taken  any  action 
in  the  case.  Under  these  circumstances 
I  do  not  agree  with  the  opinion  of  the- 
learned  Subordinate  Judge  that  the  re- 
venue Court  had  no  jurisdiction  in  the* 
present  case  to  entertain  the  objections- 
filed  by  the  plaintiffs-appellants  and  that 
the  order  of  the  revenue  Court  referring 
them  to  the  civil  Court  was  an  order 
passed  without  jurisdiction. 

Limitation.  —  On  the  question  of 
limitation  also  I  regret  I  cannot  agree: 
with  the  view  of  the  Courts  below.  It 
is  admitted  that  the  article  laying  down 
limitation  for  a  suit  like  the  present  is- 
that  laid  down  in  Art.  91,  Limitation  Act 
That  article  provides  that  for  getting  a 
deed  cancelled  or  set  aside  on  the  ground 
of  undue  influence  or  fraud  the  limitation 
should  be  three  years  running  from  the* 
date  when  the  facts  entitling  the  plaintiff 
to  have  the  instrument  cancelled  or  set- 
aside  become  known  to  him.  The  learned 
Subordinate  Judge  has  taken  the  view 
that  although  Sita  Bam  must  be  consi- 
dered to  possess  the  knowledge  of  the- 
facts  entitling  him  to  get  the  deed  can- 
celled from  the  date  of  the  execution  of 
the  sale-deed  and  although  the  limitation 
would  run  against  him  from  that  very 
date,  yet  it  would  be  a  different  case  so 
far  as  the  plaintiffs-appellants  were  con 
corned,  since  they  had  no  knowlege  of 
the  facts  under  which  the  deed  was  ex- 
ecuted. I  regret  I  cannot  agree  with  thi& 
view.  The  word  "  plaintiff '  has  been 
defined  in  S  2,  Cl.  (8),  Limitation  Act, 
1908,  as  including  any  person  from  or 
through  whom  a  plaintiff  derives  his 
right  to  sue.  It  is  clear  that  the  plain- 
tiffs-appellants are  the  next  heirs  of  Sita 
Bam  and  if  Sita  Bam  possessed  know- 
ledge of  particular  facts  which  would 
entitle  him  to  bring  the  suit,  that  know- 
ledge must  be  considered  as  one  attribut- 
able to  the  plaintiffs  of  the  present  case* 
as  well.  It  is  admitted  that  so  far  as 
Sita  Bam  was  concerned  limitation* 
against  him  ran  from  the  date  of  the 
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execution  of  the  sale  deed,  since  be  must 
be  presumed  to  possess  knowledge  of  all 
the  facts  and  circumstances,  which  would 
enable  him  to  bring  the  present  suit.  It 
is  provided  in  S.  9,  Limitation  Act,  1908, 
that  where  once  time  has  begun  to  run 
no  subsequent  disability  or  inability  to  sue 
stops  it.  It,  therefore,  appears  to  me  that  if 
Sita  Bam  had  remained  alive  and  if  he  had 
brought  the  present  suit  on  22nd 
November  1927,  his  suit  would  have  been 
time  barred,  since  the  sale-deed  in  dis- 
pute had  been  executed  on  17th  October 
1924,  If  Sita  Ram's  suit  would  have 
been  barred  I  fail  to  see  that  the  suit  of 
the  plaintiffs  who  claim  this  property 
as  heirs  of  Sita  Bam  should  not  be  held 
also  to  be  barred. 

In  Janki  Kunwar  v.  Ajit  Sinqh  (4)  a 
ca.se  which  went  up  to  their  Lordships 
of  the  Privy  Council  from  the  province 
of  Oudh,  their  Lordships  held  that  where 
a  suit  had  been  brought  to  get  a  deed 
cancelled  on  the  ground  of  fraud  and 
undue  influence,  the  fact  must  be  consi- 
dered to  have  been  known  to  the  exe- 
cutant from  the  date  of  the  deed  and  if 
brought  more  than  three  years  from  that 
the  suit  could  not  be  considered  to  be 
maintainable.  Their  Lordships  observed 
that  if  all  the  facts  were  known  to  a  par- 
ticular plaintiff  and  if  he  was  a  man  not 
incapable  of  having  th&t  knowledge  and 
of  allowing  it  to  operate  on  his  mind,  the 
case  would  clearly  come  within  the  pro- 
visions of  Art.  91  and  if  brought  after 
more  than  three  years  that  would  be 
sufficient  to  decide  the  suit.  I  would, 
therefore,  hold  that  the  plaintiffs-appel- 
lants' suit  was  rightly  dismissed  by  the 
Courts  below, 

The  appeal,  therefore,  fails  and  is  dis- 
missed with  costs, 

B  K.  Appeal  dismissed. 

" 


15  " 
92  (P.O.). 
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WAZIR  HASAN  AND  QOKARAN    NATH 
MISRA,  JJ. 

Siri  Ram  Kuar—  Plaintiff— Appellant, 
v. 

Bam  Prasad  Ghosh  and  'others— De- 
fendants— Respondents. 

Elocution  of  Decree  Appeal  No.  53  of 
1928,  Decided  on  9th  November  1928, 
from  order  of  Dist.,  Judge,  Fyzabud, 
D/-  30th  April  1926. 


Pro*.  IntoUcocy  Act,  (1920)  S.  28  (6)- 
Holder  of  rent-decree  —  Judgment-debtor 
Adjudicated  insolvent  before  decree  —  In- 
solvency procesdingi  do  not  save  limitation 
— Limitation  Act,  Art.  182. 

The  holder  of  a  rent-decree  is  always  a 
secured  creditor.  The  mere  fact  that  the 
judgment-debtor  was  declared  insolvent  prior 
to  the  passing  of  decree  does  nob  save  limita- 
tion and  the  application  for  execution  made 
after  3  years  is  time  barred.  [P  72  0  1] 

P.  N.  Chaudhri — for  Appellant. 

Gopal  Chandra  Sinha  —  for  Res- 
pondent 2. 

Judgment.  — These  two  appeals  arise 
out  of  the  two  orders  of  the  District 
Judge  of  Fyzabad  both  dated  30th  April 
1928,  holding  that  the  applications  for 
execution  of  decree  filed  by  the  appellant 
are  time  barred.  The  facts  of  the  ease 
are  that  the  appellant  Thakurain  Sri 
Bam  Kuar  holds  two  decrees  against  the 
respondent  Gur  Prasad  and  Lachhmi 
Nath  for  arrears  of  rent.  One  of  these 
decrees  was  passed  on  23rd  May  1921  and 
the  other  was  passed  on  4th  August 
1921,  The  respondents  Gur  Frasad  and 
Lachhmi  Nath  were  adjudged  insolvents 
in  1917  prior  to  the  date  when  the  two 
aforesaid  decrees  were  obtained  by  the 
appellant  against  them.  The  first  ap- 
plication for  execution  was  filed  by  the 
appellant  on  21st  March  1927,  but  it  was 
dismissed  for  want  of  prosecution  on  7th 
September  1927.  Subsequently  on  1st 
October  1927  the  appellant  filed  the 
present  applications  for  execution  from 
which  the  present  appeals  arise.  Both 
Courts  below  have  held  that  the  two 
execution  applications  filed  by  the  ap- 
pellant are  time  barred  since  they  were 
mid e  more  than  three  years  after  the  date 
of  the  passing  of  the  decree. 

In  appeal  it  is  contended  on  behalf  of 
the  appellant  that  the  decision  of  the 
Courts  below  is  wrong  and  the  execution 
applications  now  filed  by  the  appellant 
are  withia  limitation  inasmuch  as  the 
execution  of  these  decrees  must  be  con- 
sidered to  »have  been  stopped,  since  the 
respondents  were  insolvent.  We  regret 
we  cannot  accept  this  contention  It  isj 
admitted  on  behalf  of  the  appellant  that' 
she  is  a  secured  creditor.  Under  S.  28' 
sub-S  (6)  the  insolvency  proceeJ ings  are 
not  to  affect  the  power  of  any  secured 
creditor  to  realize  or  otherwise  deal  with 
his  security  in  the  same  manner  as  he 
would  have  been  entitled  to  realize  or 
deal  with  it  if  no  order  of  adjudication 
had  been  made.  It  is,  therefore,  clear 
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that  the  fact  the  respondents  were  ad- 
judged insolveuts  could  not  have  pre- 
vented the  appellant  from  obtaining  the 
decree  or  putting  it  into  execution  and 
under  these  circumstances  no  question  of 
exclusion  of  any  period  of  limitation  at 
all  arises  The  learned  advocate  for  the 
appellant  admits  that  the  applications 
for  execution  which  have  given  rise  to 
the  present  appeals  were  made  more  khan 
three  years  from  the  date  of  the  passing 
of  those  decrees 

We  are,  therefore,  of  opinion  that  the 
execution  of  the  decrees  is  time -barred 
and  the  Courts  below  were  correct  in 
dismissing  those  applications  on  the 
ground  of  limitation  The  appeals,  there- 
fore, fail  and  are  dismissed  with  costs 

W.S  /R  K,  Appeal  dismissed. 
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WAZIR  HASAN,  AG  C  J.  AND  GOKARAN 
NATH  MISRA,  J. 

Ajodhia  Prasad  and  another — Plain- 
tiffs— Appellants. 

v, 

Lakhpat  and  others — Defendants — Res- 
pondents. 

Second  Appeal  No.  163  of  1928,  Deci- 
ded on  19th  November  1928,  from  decree 
of  Addl  Sub-Judge,  Gonda,  D/-  25th  Feb- 
ruary 1928 

(a)  United  Provinces  Land    Revenue    Act, 
S.  108 — No  difference  IB  made   between    per- 
fect and  imperfect  partition. 

Under  the  provisions  of  the  U.  P.  Land  Re- 
venue Act  there  is  no  difference  between  the 
case  of  a  perfect  partition  and  imperfect  parti- 
tion. 13^.  L.  J.  548  and  A.  I.  R.  1926  Oudh 
101,  Foil.  [P  74  C  2] 

(b)  United    Province!  Land   Revenue    Act, 
S.  233    (k)— Partition  perfect    or  imperfect 
ii  equally  binding  and  cannot  be  challenged 
in  civil  Court. 

All  questions  of  title  whether  expressly  or 
impliedly  decided  during  the  course  of  parti- 
tion proceedings  are  binding  upon  all  co- 
sharers  who  are  parties  to  it  whether  the  par- 
tition relates  to  several  in  ah  a  Is  or  one  single 
mahal  or  the  portion  of  one  mahal.  Such  a 
partition  cannot  be  challenged  in  civil  Court: 
A*I.R.  1921  Oudh  144,  Rel.  on,  81  All.  78 
(P.C.),  DM.  [P  75  C  1] 

Aditya  Prasad — for  Appellants. 

Hyder  Husein  —  for  Respondents  1 
and  2, 

Gokaran  Nath  Miara,  J.— This  is  a 
second  appeal  arising  out  of  a  suit 
brought  by  the  plaintiffs-appellants  to 


tain  property  which  had  been  redeemed 
by  one  of  their  co-mortgagors  and  the 
dispute  in  appeal  relates  merely  to  the 
amount  of  the  share  which  they  are  en- 
titled to  recover.  The  facts  of  the  case 
are  that  on  5th  June  1915  a  mortgage  was 
executed  by  three  persons,  namely,  Pada- 
rath,  father  of  plaintiff  1,  Mt.  Bariari 
plaintiff  2  and  one  Bam  Sukh,  in  favour 
of  one  Rampath  for  a  consideration  of 
Rs  225  The  mortgage  was  one  with 
possession.  Ram  Sukh  died  and  his  heir- 
at-law  Sita  Ram  who  was  defendant  1  in 
the  present  case  redeemed  the  entire 
mortgage  Although  Sita  Ram  was  the 
heir-at-law  of  Ram  Sukh  yet  it  appears 
that  the  mutation  of  names  in  respect  of 
the  property  left  by  Ram  Sukh  was  not 
exclusively  made  in  favour  of  Sita  Ram 
but  a  portion  of  the  property  went  to  the 
plaintiffs  as  well  in  whose  favour  muta- 
tion was  granted  to  that  extent.  The 
plaintiffs  now  claim  redemption  of  the 
share  to  the  extent  that  is  to  be  found 
entered  in  their  name  in  the  khewat, 
We  may  also  state  that  the  share  entered 
in  the  khewat  was  subsequently  main- 
tained in  an  imperfect  partition  of  mahal 
Lalai,  village  Furai,  Brahmaohari,  hamlet 
of  Wazirgan],  District  Gonda,  effected  in 
the  revenue  Courts  in  the  year  1923- 
1924  The  main  defence  put  forward  by 
the  defendants-respondents  who  are  the 
heirs  of  Sita  Ram  is  to  the  effect  that  the 
entry  in  the  khewat  was  erroneous  since 
Sita  Ram  being  the  nearest  heir  of  Ram 
Sukh  was  entitled  to  his  entire  property 
and  that  the  plaintiffs-appellants  were 
not  entitled  to  any  share  therein  The 
reply  urged  by  the  plaintiffs-appellants 
to  this  contention  raised  on  behalf  of  the 
defendants-respondents  was  to  the  effect 
that  this  defence  was  not  open  to  the  de- 
fendants-respondents inasmuch  as  the 
share  entered  in  the  khewat  had  been 
confirmed  by  the  aforesaid  partition 
which  must  be  deemed  to  have  settled 
finally  the  title  of  the  parties  in  respect 
of  the  share  so  entered. 

The  learned  Munsif  of  Tarabganj  who 
tried  the  case  held  that  after  the  parti- 
tion of  1923-1924,  by  virtue  of  which  the 
plaintiffs  had  been  allotted  the  share  of 
which  they  claimed  redemption 'in  the 
present  suit,  it  was  not  open  to  the  de- 
fendants-respondents who  were  parties  to 
those  partition  proceedings  through  their 
predecessor-in-title  Sita  Ram  to  deny 
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perty.  In  that  view  of  the  case  he  gave 
a  decree  for  the  entire  share  claimed  by 
the  plaintiffs  as  will  appear  from  his  de- 
cree dated  20th  November  1927. 

On  appeal  the  learned  Additional  Sub- 
ordinate Judge  of  Gonda  has  taken  a  dif- 
ferent view  and  has  given  the  plaintiff  a 
decree  only  in  respect  of  that  share  which 
was  their  personal  property  and  has  dis- 
missed their  suit  in  respect  of  the  ad- 
ditidbal  share  which  has  been  allotted  to 
their  name  after  the  death  of  Bam  Sukh 
and  in  respect  of  which  their  claim  had 
been  confirmed  at  the  time  of  partition 
The  result  was  that  he  decreed  redemp- 
tion to  the  plaintiffs  of  only  a  portion  of 
the  property  claimed  subject  to  the  pay- 
ment of  a  proportionate  sum  of  money 
This  was  the  order  embodied  in  his  de- 
cree dated  25th  February  1928  The 
plaintiffs  have  now  appealed  to  this 
Court  and  originally  the  case  came  on 
for  hearing  before  a  single  Judge  of  this 
Court  who  has  referred  it  for  decision  to 
a  Bench  of  two  Judges.  The  case  has 
now  been  laid  before  us  The  case  has 
been  argued  at  great  length  and  we  have 
come  to  the  conclusion  that  this  appeal 
must  be  allowed  and  the  decree  passed 
by  the  learned  Munsif  must  be  restored 
We  now  proceed  to  give  our  reasons  for 
our  decision. 

It  appears  that  on  20th  March  1923 
the  plaintiffs-appellants  filed  an  applica- 
tion in  the  revenue  Court  for  an  imper- 
fect partition  of  mahal  Lalai  named  above 
and  prayed  that  a  7-annas  odd  share 
which  was  entered  opposite  their  name 
in  the  khewat  should  be  separated  from 
the  rest  of  the  mahal  (vide  Ex  15)  On 
receipt  of  this  application  for  partition 
the  revenue  Court  issued  a  proclamation 
calling  upon  all  the  recorded  cosharers 
including  Sita  Ram,  who  was  one  of  them, 
to  appear  and  to  file  any  objections  which 
they  might  deem  necessary  to  make. 
The  date  fixed  in  the  proclamation  for 
making  objections  was  the  21st  May  1923 
(vide  Ex,  20).  On  the  date  fixed,  namely, 
the  21st  May  1923  Sita  Ram  filed  an  ob- 
jection but  never  raised  any  question  of 
title  which  he  seems  to  have  subse- 
quently raised.  In  the  objections  then  filed 
he  admitted  the  title  of  the  plaintiffs  to 
the  extent  of  the  share  entered  in  the 
khewat  but  prayed  that  pattis  should  be 
formed  on  partition  in  a  particular  way 
(vide  Ex.  16).  On  22nd  May  1923  an 
order  was  passed  by  the  revenue  Court 


that  the  pattis  should  be  prepared  in  ac- 
cordance with  the  khewat  as  desired  by 
the  applicant  (vide  Ex.  17).  It  appears 
that  subsequently  on  the  27th  and  28th 
June  1923  Sita  Ram  filed  another  objec- 
tion in  which  one  cosharer  also  joined 
with  him.  In  that  objection  he  chal- 
lenged the  accuracy  of  the  entry  in  the 
khewat  (vide  Ex.  19)  The  revenue  Court 
rejected  the  second  objection  on  3rd 
August  1923  on  the  ground  that  it  had 
been  filed  too  late  The  partition  then 
proceeded  and  three  pattis  were  formed 
two  of  which  are  owned  by  the  plaintiffs 
and  a  third  was  owned  by  Sita  Ram.  On 
23rd  June  1924  Thakur  Sardar  Singh, 
Deputy  Commissioner  confirmed  the  par- 
tition which  awarded  to  the  plaintiffs 
the  share  equivalent  in  extent  to  whajb 
was  entered  opposite  their  names  in  tfce 
mutation  proceedings 

It  is  urged  m  appeal  before  us  on  be- 
half of  the  plaintiffs-appellants  that  the 
defendants-respondents  cannot  now  be 
allowed  to  urge  an  objection  which  would 
reduce  the  share  allotted  to  them  at  the 
time  of  partition  and  S.  233  (k),  U.  P. 
Land  Revenue  Act,  1901,  was  relied  upon 
for  the  purpose.  Several  decisions  of  this 
Court  as  well  as  of  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh  and  also 
of  the  Allahabad  High  Court  have  been 
relied  upon  by  the  plaintiffs-appellants 
in  support  of  the  proposition  that  once  a 
particular  share  is  allotted  to  a  party  dur- 
ing the  course  of  partition  proceedings  it 
is  not  open  to  any  person  who  was  a 
party  to  those  partition  proceedings  to 
challenge  the  accuracy  of  such  an  award 
since  such  objections  would  alter  the 
distribution  effected  at  the  time  of  parti- 
tion On  behalf  of  the  respondents  it  ii 
contended  that  since  the  partition  was 
only  an  imperfect  one  and  since  one  single 
mahal  had  been  partitioned  into  several 
pattis  the  provisions  of  S  233  (k)  oould 
not  apply.  We  regret  we  cannot  accept 
either  of  the  contentions  of  the  respon- 
dents and  must  hold  that  the  objection 
raised  on  behalf  of  the  plaintiffs-appel- 
lants must  prevail. 

As  to  the  first  objection  we  must  point 
out  that  the  contention  embodied  therein 
receives  no  support  whatever  when  we 
refer  to  S  106,  U.  P.  Land  Revenue  Act 
(3  of  1901).  When  we  refer  to  that 
section  we  find  that  partition  has  been 
defined  to  mean  a  division  of  a  mahal  or 
of  a  part  of  mahal  into  two  or  more  pop- 
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tions  each  consisting  of  one  or  more 
shares  It  is  laid  down  in  the  case  of 
"imperfect  partition,"  the  several  por- 
tions remafn  jointly  responsible  for  the 
revenue  assessed  on  the  ( whole  nuhal 
whereas  in  the  case  of  a  "perfect  parti- 
tion'1 the  whole  mahal  is  divided  and  the 
several  portions  became  separate  mahals 
each  severally  responsible  for  the  revenue 
distributed  thereon  It  is  laid  down  in 
the  same  section  that  the  procedure  pres- 
cribed in  Ch  7  in  which  Hie  section  finds 
its  place  shall  be  followed  in  all  parti- 
tions whether  imperfect  or  perfect  unless 
it  is  otherwise  expressly  declared  Re- 
ferring to  8.  Ill  which  is  a  section  of  the 
same  chapter  laying  down  the  procedure 
which  is  to  be  followed  by  the  revenue 
Court  when  any  objection  is  raised  before 
it  by  a  recorded  cosharer  which  invol- 
ves a  question  of  proprietary  title  which 
has  not  been  already  determined  by  a 
Court  of  competent  jurisdiction,  we  find 
that  the  procedure  prescribed  is  that  the 
revenue  Court  may  either  decline  to 
grant  the  application  for  partition  until 
the  question  raised  has  been  determined 
by  a  competent  Court  or  may  require  any 
party  to  the  case  to  institute  within 
three  months  of  the  date  of  its  order  a 
suit  in  the  civil  Court  for  the  determina- 
tion of  such  question  or  may  itself  pro- 
ceed to  inquire  into  the  merits  of  this  ob- 
jection. 8.  112  further  provides  that  all 
decrees  passed  by  the  revenue  Court 
when  it  chooses  to  decide  itself  the  ques- 
tion of  proprietary  title  raised  in  the  ob- 
jection shall  be  held  to  be  equivalent  to 
a  decree  of  a  civil  Court  and  shall  be 
final  between  the  parties  unless  appealed 
to  the  higher  authorities. 

It  would,  therefore,  clearly  appear 
that  all  the  orders  which  relate  to 
the  question  of  title  and  are  passed 
by  a  revenue  Court  if  it  chooses  to  pass 
such  an  order  must  be  considered  to 
be  binding  upon  the  .parties  whether 
in  the  course  of  the  said  partition 
proceedings  the  partition  effected  is  im- 
perfect or  perfect  It  was  urged  on 
behalf  of  the  respondents  that  no  such  de- 
cision has  been  arrived  at  in  this  case  by 
the  revenue  Court.  This  argument  can- 
not be  accepted  inasmuch  as  a  party  to 
a  partition  proceeding  if  he  does  not 
choose  to  file  any  objection  raising  the 
question  of  proprietary  title  at  the  pro- 
per time  and  his  objection  is  consequent- 
ly dismissed  miiafc  ha  dee  mad  to  have 


raised  the  question  and   got  an  adjudica- 
tion thereof  adversely  to  himself. 

It,  therefore,  appears  to  ue  to  be  clear 
that  under  the  provisions  of  the  United 
Provinces  Land  Revenue  Act  (3  of  1901) 
there  is  no  difference  so  far  as  the  pointi 
before  us  is  concerned,  between  the  case 
of  a  perfect  and  imperfect  partition.  We 
are  supported  in  this  view  by  a  decision 
of  the  Allahabad  High  Court  reported  in 
Raghubir  v  Tulshi  Ram  (1).  It  was 
held  by  Chamier,  J.,  in  that  case  that  the 
provisions  of  Ss.  110,  111  and  112,  Uni- 
ted Provinces  Land  Eevenue  Act  (3  of 
1901),  applied  to  imperfect  partitions  as 
well  and  the  rule  laid  down  by  the  vari- 
ous authorities  that  where  a  decision 
relating  to  a  question  of  title  has  been 
either  expressly  or  impliedlv  arrived  at 
during  the  course  of  partition  proceed- 
ings, it  is  no  more  open  to  any  party 
thereto  to  challenge  that  decision  subse- 
quently, applies  to  cises  both  of  perfect 
partition  as  well  as  imperfect  partition. 
The  law  relating  to  the  effect  of  parti- 
tion proceedings  has  been  very  clearly 
laid  down  in  a  recent  decision  of  the  late 
Court  of  the  Judicial  Commissioner  of 
Oudh  reported  in  Baijnath  Singh  v. 
Rajju  Singh  (2)  to  which  one  of  us  was 
a  party,  where  the  whole  law  is  discussed 
and  it  is  sufficient  for  us  to  state  that  we 
are  in  full  agreement  with  the  view  ex- 
pressed in  that  case. 

As  to  the  second  objection  we  are  of 
opinion  that  it  is  equally  untenable  and 
that  the  question  is  concluded  by  a  recent 
authority  In  this  connexion  we  may 
refer  to  a  decision  of  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh  reported 
in  Shiam  Kuniuar  v  Fateh  Singh  (3),  to 
which  one  of  us  was  also  a  party,  The 
question  now  urged  before  us  on  behalf 
of  the  defendants-respondents  that  the 
restriction  laid  down  in  8  233  (k),  Uni- 
ted Provinces  Land  Revenue  Act,  applies 
only  where  several  mahals  aro  partition- 
ed and  not  where  one  single  mahal  is 
partitioned,  was  raised  in  that  very  case 
and  we  need  only  quote  a  portion  of  the 
judgment  which  deals  with  this  point: 

'  We  must  therefore  proceed  to  examine 
that  language.  Tho  prohibition  is  in  the  fol- 
lowing words:  "  No  person  shall  institute  any 
suit  or  othor  proceedings  in  the  civil  Court; 
with  respect  to  partition  or  union  of  mahal,' 
The  difficulty  in  interpretation  is  stated  to  be 

"  (!)~  [1915]  13  A.  L.  J.  548=29  I.  0,  222. 

(2)  A.  I.  B.  1926  Oudh  101, 

(3)  A.  I.  R.  1921  Oudh  144=24  O.  C.  2flB_ 
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equal  proportions  and  thai;  the  shares  of 
no  other  persons  were  affeoted  by  the 
partition  order.  But  this  does  not  in 
any  way  warrant  the  inference  thab 
where  the  effect  of  a  suit  was  to  deal  only 
with  the  entity  of  an  entire  mahal  the 
restriction  laid  down  in  S.  233  (k)  could 
not  be  applied.  It  appears  to  us  to  be 
quite  clear  that  the  defence  raised  by  the 
respondents  clearly  purports  to  affect  the 
share  which  has  been  allotted  to  the 
plaintiffs-appellants.  It  is  no  doubt  true 
that  the  shares  of  the  plaintiffs  as  well 
as  of  the  defendants  are  situate  within 
one  entire  mahal  but  that  would  be  no 
ground  for  saying  that  the  shares  allotted 
to  each  of  them  are  not  to  be  disturbed  if 
the  objection  of  the  defendants-appellants 
is  held  to  prevail. 

We  may  further  point  out  that  in  the 
case  quoted  above  their  Lordships  of  the 
Privy  Council  allowed  the  civil  suit  to 
prevail  because  it  had  been  agreed  upon 
between  the  parties  during  the  oourse  of 
partition  proceedings  that  the  partition 
was  to  be  effected  for  the  present  accord- 
ing to  possession  and  that  it  was  to  re- 
main open  to  the  parties  to  get  the  ques- 
tion of  title  decided  by  means  of  a  sepa- 
rate suit  filed  in  a  competent  Court.  It 
is  obvious  that  no  such  agreement  wa& 
arrived  at  in  the  present  case  and  conse- 
quently the  ruling  quoted  above  cannot 
apply  to  the  facts  of  the  present  case.  We 
are,  therefore,  of  opinion  that  the  judg- 
ment of  the  Additional  Subordinate 
Judge  of  Gonda  cannot  be  maintained. 
We  accordingly  accept  the  appeal,  seb 
aside  the  decree  of  the  lower  appellate 
Court  and  restore  that  of  the  Munsif  with 
costs  in  all  the  three  Courts. 

Wazir  Hasan,  Ag.  C  J. — I  agree 
that  the  appeal  should  be  allowed  and  the 
decree  of  the  trial  Court  restored.  My 
views  on  the  question  of  finality  of  parti- 
tion proceedings  arising  under  Ch.  7. 
U.  P.  Land  Revenue  Act,  1901,  have  been 
expressed  twice  before,  once  in  the  case  of 
Shi  am  Run  war  v.  Patch  Singh  (3)  and  on 
the  second  occasion  in  the  case  of  Bat} 
Nath  Singh  v  Rajju  Singh  (2) 


the  absence  of  the  words  "  part  of  a  mahal  " 
in  the  above  clause,  In  OUT  opiaion  bhe  diffi- 
culty 19  only  apparent  and  not  real.  It  will 
be  noticed  that  in  Gl.  (k),  S,  233,  the  heading 
of  Ohap.  7.  Land  Bevenue  Act  is  quoted  with 
the  change  of  "  or  "  for  "  and."  A  reference 
to  Chap.  7,  will  show  that  the  words  "  of 
znuhala  "  govern  only  the  word  "  union  "  and 
not  the  word  "  partition." 

"  Partition  ia  given  a  special  meaning  and 
standing  by  itsolf  means  the  division  of  a 
mahal  or  of  a  part  of  mahal  into  two  or  more 
porticwji  (S.  106)  The  heading  therefore  if 
written  in  an  explanatory  manner  would  con- 
vey the  meaning  th.it  Ch.  7  deals  with 
tho  division  of  a  mahal  or  of  a  part  of  a  mahal 
and  with  union  of  mahala.  It  will  be  noticed 
if  we  read  through  Gh.  7  that  the  word  parti- 
tion has  been  given  throughout  the  chapter 
this  apodal  meaning  and  that  nowhere  the 
words  ''  partition  of  mahal  "  are  used, 
The  word  "  union  "  has  no  special  meaning 
assigned  to  it  in  the  Act.  Similarly  in  Gl.  (k) 
8,  233,  the  words  "  of  mahals  "  qualify  tho 
word  "union  "  only  and  not  tho  word  "  parti- 
tion "  which  has  the  special  msaning  of  S. 
106  of  a  division  as  mahal  or  of  part  of  a  ma- 
hal into-two  or  more  portions.11 

"  If  the  jurisdiction  of  the  civil  Gourt  is  uot 
barred  in  tho  case  of  the  partition  of  a  portion 
of  a  mahal,  parties  may  get  a  whole  mahal 
partitioned  by  a  civil  Gourt  in  two  suits  cover- 
ing two  portions  thereof.  The  exclusion  of  tha 
jurisdiction  of  the  civil  Gourt  is  necessary  for 
the  partition  of  a  mahal  to  enforce  the  import 
ant  provision  of  S.  103,  Lund  Revenue  Act, 
that  Collector  can  stop  a  partition  indepen- 
dently of  the  wishes  of  the  cosharers  of  a 
mahal  to  the  contrary.  The  power  of  a  Collec- 
tor, which  it  is  desirable  to  maintain  to  facili- 
tate the  collection  of  revenue  will  disappear 
if  partition  of  a  portion  of  a  mahal  by  the  civil 
Gourt  is  permitted." 

We  are  in  full  agreement  with  the  re- 
marks quoted  above,  and  are  of  opinion 
that  all  questions  of  title  whether  ex- 
pressly or  impliedly  decided  during  tho 
course  of  partition  proceedings  are  bind- 
ing upon  all  cosharers  who  are  parties 
to  the  partition  proceedings  whether  the 
partition  relates  to  several  mihala  or  one 
single  mahal  or  the  portion  of  one  mahal 

The  learned  counsel  for  the  defendanls- 
respondents  relied  very  much  upon  a  case 
decided  by  their  Lordships  of  the  Privy 
Council  which  will  be  found  reported  in 
Ghokhey  Singh  v.  Jote  Singh  (4).  We 
have  examined  thafc  case  cirefully  and  it 
appears  to  us  that  it  does  not  in  any  way 
help  the  respondents.  In  that  case  it  is 
true  thafc  their  Lordships  observed  on 
p  292  that  tho  effect  of  the  partition  was 
that  the  village  had  boen  divided  into 
two  thoka,  one  of  which  was  divided  bet- 
ween the  parties  to  that  suit  in  almost 

^(4)Tl903]  91   All.    73=12   0,  0.  289=1  I.  0, 
106=30  I,  A.  38  (P.O.). 


W  S  /E  K. 


Appeal  allowed. 
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GOKARAN  NATH  MISRA  AND 

PULLAN,  JJ. 

Mt.  Jilai  —  Opposite  Party  —  Appel- 
lant 

v 

Abdul  Rahman  and  others  —  Objectors 
— Respondents 

Execution  of  Decree  Appeal  No  39  of 
1928,  Decided  on  2nd  November  1928, 
from  order  of  Sub-Judge,  Gonda  D/-  2nd 
May  1928 

*  (a)  Civil  P   C  ,  S.  41— Even  after  issue  of 
certificate     under     S.     41,   transferee    Court 
has  jurisdiction  to    decide    objections    relat- 
ing   to    anything    done    in    the    course    of  its 
proceedings. 

The  Courb  to  which  a  docree  has  been 
transferred  for  execution  undor  S.  39,  though 
ceasea  after  the  issue  of  certificate  uuder 
S.  41  to  havn  jurisdiction  for  the  purpose  of 
issuing  a  fresh  process  for  execution,  has 
jurisdiction  to  decide  an  objection  lodged  be- 
fore it  in  respect  of  anything  done  in  the 
course  of  execution  proceedings  taken  by  it 
.4.  I.  R.  1923  All.  17fJ,  D%st.  [P  77  G  2] 

*  (b)  Civil  P.  C.,  S.     47—  Applications    as 
objections    by    the    parties    to    suit    are  gov- 
erned   by    Lim.     Act    Art.    181     and    not    by 
Art.  165— Limitation  Act,  Arts    165  and  181. 

Article  165,  Limitation  Act,  does  not  govern 
the  cases  of  those  applications  which  are  filed 
by  the  parties  to  the  suit  as  objections  to  the 
execution  proceedings  under  S.  47,  Civil  P.  C 
The  only  article  applicable  in  those  cases  is 
Art,  181  .  38  All.  339  ,  42  Mad.  753  (F.fl  )  ; 
A.  I.  R.  1922  Bom.  271  and  1  L.  L.  J.  230  , 
Foil.  17  0.  C.  94  ,  6  O.  C.  44  ;  21  Mad. 
494  ;  and  25  All.  343  ,  Disi  from.  [P  79  C  1] 

S.  N  Snvastava — for  Appellant 
Radha  Krishna — for  Respondents, 
Judgment  — These  two  sets  of  ap- 
peals arise  out  of  execution  proceedings 
in  one  and  the  same  case  The  first 
four  appeals,  namely,  appeals  Nos.  40, 
41,  44  and  45  arise  out  of  four  applica- 
tions filed  by  the  objectors  respondents 
under  S  47,  Civil  P  C  ,  and  disposed  of 
by  the  learned  Subordinate  Judge  of 
Gonda  by  his  order,  dated  2nd  March 
1928.  The  second  four  appeals,  namely 
appeals  Nos.  39,  42,  43  and  46  arise  out 
of1  a  similar  set  of  four  objections  filed  by 
the  objectors  respondents  under  Ss  47 
and  144,  Civil  P.  C,,  and  disposed  of  by 
the  same  learned  Judge  by  his  order 
dated  2nd  May  1928  It  is  admitted  by 
the  parties  that  our  decision  in  the  first 
four  appeals  will  govern  the  decision  of 
the  second  set  of  four  appeals.  The  facts 
are  that  one  Bismillah  Khan  owned  cer- 
tain properties  some  of  which  were 


situate  in  the  district  of  Gonda  in  Oudh 
and  others  in  the  district  of  Basti  in  the 
province  of  Agra  He  died  leaving  one 
son  Mohammad  Khan  and  four  daughters 
After  the  death  of  Bismillah  Khan  his 
son  Mohammad  Khan  entered  into  pos- 
session of  the  entire  property  to  the  ex- 
clusion of  the  other  heirs  On  16th  Feb- 
ruary 1915  he  mortgaged  some  of  the 
properties  to  the  respondents  or  their 
ancestors  This  w;is  a  mortgage  with 
possession.  The  objectors  respondents 
are  the  mortgagees  in  .possession  under 
the  said  mortgage  On  the  13th  July 
1915  the  three  daughters  of  Bismillah 
Khan  and  the  heirs  of  the  fourth  daughter 
who  had  died  in  the  meanwhile  brought 
four  separate  suits  in  the  Court  of  of 
the  Additional  Subordinate  Judge  of^Basti 
against  Mohammad  Khan  for  recovery 
of  their  share  in  the  property  left  by 
Bismillah  Khan  and  the  respondents  to 
whom  some  of  the  property  had  been 
mortgaged  under  the  deed  of  16th  Feb- 
ruary 1925  Mohammad  Khan  confessed 
judgment  in  that  case  and  a  compromise 
was  arrived  at  between  the  plaintiffs 
in  that  case  and  one  of  the  transferees. 
Tho  suits  were,  however,  dismissed 
against  the  other  transferees  on  the 
ground  that  the  plaintiffs  were  excluded 
from  inheritance  On  llth  July  1925 
possession  was  obtained  in  oxecuti'on 
proceedings  in  respect  of  the  properties 
decreed  to  plaintiffs  of  the  four  suits 
against  Mohammad  Khan  So  far  there 
is  no  dispute 

The  plaintiff's  also,  however,  ob- 
tained in  execution  proceedings  posses- 
sion over  the  properties  which  had 
been  transferred  by  Mohammad  Khan 
and  in  respect  of  which  the  suit  of  the 
four  plaintiffs  had  been  dismissed  against 
the  transferees  The  transferees  then 
instituted  four  different  suits  in  the 
Court  of  the  Munaif  of  Utraula,  District 
Gonda,  for  recovery  of  possession  of  the 
properties  of  which  the  appellant  had 
taken  possession  unlawfully.  The  suits 
wore  dismissed  by  the  learned  Munsif 
on  12th  August  1926  on  the  ground  that 
they  were  not  maintainable  in  view  of 
the  provisions  of  S  47,  Civil  P.  C.,  1908. 
This  decision  was  affirmed  in  appeal  by 
the  learned  Additional  Subordinate  Judge 
of  Gonda  on  28th  March  1927.  The 
matter  was  carried  further  in  appeal  to 
this  Court  and  the  decision  of  this  Court 
will  be  found  to  be  reported  in  Taluqdar 
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Khan  v.  Mt.  Khairunnissa  (l)  This 
Court  agreed  with  the  decision  of  the 
Courts  below  that  separate  suits  filed  by 
the  respoadents  in  the  Court  of  the  Mun- 
sif  of  Utraula  were  not  maintainable  but 
it  held  that  the  suits  should  not  have 
been  dismissed  but  treated  as  objections 
under  S.  47,  Civil  P  C  ,  and  directed  that 
the  plaints  in  those  suits  should  be 
treate^i  ag  proceedings  under  S.  47,  Civil 
P.  C  ,  and  as  such  they  directed  that  the 
objections  should  be  filod  in  the  Couit 
of  the  Subordinate  Judge  of  £onda  to 
whose  Court  the  decrees  had  been  trans- 
ferred for  execution  by  the  Court  at 
Basti 

The  four  suits  have  now  been  treated 
by  the  learned  Subordinate  Judge  of  Gonda 
as  application  under  S  47.  Civil  P  C  , 
and  have  been  disposed  of  as  such.  Two 
objections  were  taken  by  the  appellant 
in  the  Court  below  regarding  the  said 
objections,  they  being  to  the  effect  that 
the  Court  of  ,,the  Subordinate  Judge  of 
Gonda  had  no  jurisdiction  to  entertain 
objections  under  S  47,  Civil  P  C  ,  and 
that  the  objections  were  barred  by 
limitation.  The  Subordinate  Judge  of 
Gonda  overruled  both  the  contentions 
of  the  appellants  and  has  allowed  the 
objections  of  the]  respondents  and  the 
present  appeals  are  against  the  said 
order  We  might  also  state  that  besides 
the  four  objections  which  have  boon  de- 
cided by  the  learned  Subordinate  Judge 
of  Gonda  by  his  order  dated  2nd  March 
1928  and  which  related  to  the  property 
situate  in  village  Baondihar,  perganna 
Utraula,  district  Gonda,  four  other  objec- 
tions were  filed  under  Ss  47  and  144, 
Civil  P  C  ,  relating  to  the  property 
situate  in  village-Sikhoia  Kalan,  perganna 
Utranla,  district  Gonda  These  objec- 
tions have  also  been  allowed  by  the 
learned  Subordinate  Judge  of  Gonda  by 
his  order  dated  2nd  May  1928  which  has 
given  rise  to  the  four  appeals  Nos  39, 
42,  43  and  46.  In  both  sets  of  appeals 
the  same  contentions  have  again  now 
been  urged  on  behalf  of  the  appellants 
We  now  proceed  to  deal  with  each  of 
those  contentions. 

The  first  contention  as  stated  above 
relates  to  the  question  of  jurisdiction 
The  contention  put  forward  on  behalf  of 
the  appellants  is  to  the  effect  that  the 
Gonda  Court  had  no  jurisdiction  to  deal 
with  these  _o  bj  eo  tion  s_  si  nee the said 

(1)  A,  I.  B.  1928  Oudh  38."" 


Court    had  sent  back  the  execution  file  to 
the  Court  at  Basti  after  certifying  under 
S.  41,  Civil  P     C.,   that   the  decree   had 
been   completely     executed.     The     argu- 
ment was  that  the  Gonda  Court   must    be 
deemed  to  have  been  left    with    no    juris- 
diction in  the  execution   matter   after   it 
had     sent  back  the  decree  to  the  Court  at 
Basti.     In    support    of    this    contention 
reliance  was  placed   on    a   ruling    of    the 
Allahabad  High  Court  reported  in  Shiarn 
Lai    v  Koerp&l  (2)      In  our  opinion  this 
contention  has    no  force.     Although    the 
Court  at  Gonda  had  ceased  to  have  juris-| 
diction  to  further  execute     the    decree    it 
had  not   ceased    to  have   jurisdiction    to 
decide  an  objection  relating  to  the  execu- 
tion proceedings  taken  in  that  Court      In 
the    Allahabad    case   quoted     above    the 
point  decided  was  that  the  proper   Court 
to    which    an    application    for   execution 
should  be  made  is  the  Court   to    which    a 
decree  is  transferred  for  execution    under 
S  39,  Civil    P     C  ,    until    the    Court    to 
which  the  decree  is  transferred    issues   a 
certificate  under  S.  41    of   the   Code   and 
returns  the   copy    of    the   decree    to    the 
original  Court,  and  that     after    the    issue 
of  a  certificate  the    Court   to    which    the 
decree   was     transferred   ceases   to    have 
jurisdiction      We  are  in  entire  agreement 
with    the   proposition    enunciated  in  the 
said    ruling.     In    our    opinion,    however, 
the   case   cannot    be    considered  to  be  an 
authority  for    the    proposition    which    is 
now   for  decision    before  us.     The  Court 
at  Gonda  may  haye  ceised  to   have   juris- 
diction for  the  purpose  of  issuing  a   fresh 
process    for    execution    but    that   cannot 
mean    that    the     said     Court    has     also 
ceased  to  have  jurisdiction   to   decide   an 
objection  lodged  before    it    in   respect  of 
anything  done  in  the  course  of  the  execu- 
tion  proceedings     taken   by   it.     Indeed 
we  have  no    hesitation    in    holding   that 
that  would   be  the  only  proper    Court    to 
decide    the    objection  in  regard  to  such  a 
matter.     We   therefore    hold     that     the 
Court  of  the  Subordinate  Judge  of   Gonda 
has  got    jurisdiction    to   decide    the    two 
sets  of  objections  lodged    by  the   respon- 
dents in  that  Court. 

The  second  contention  is  to  the  effect 
that  these  two  sets  of  objections  are 
barred  by  time  It  is  admitted  that  pos- 
session was  wrongly  delivered  to  the 
appellants  on  llth  July  1925  and  one  set 
of  objections  was  filed  on  7th  November 
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1927  and  the  other  set  of  objections   was 
filed  on  3rd    December   1927.     The   con- 
tention raised  on  behalf  of  the  appellants 
is   to   the   effect    that    Art.  165,  Sch.  1, 
Lim.  Act,  1908,  applies  to  both  these  sets 
of   objectious  and  they   are   time  barred, 
having  been  filed    after   one    month     of 
the   date   of     the    delivery    of     posses- 
sion     The  reply  on   behalf  of  the  respon- 
dents is  to  the  effect  that    Art     165    does 
not  apply  to  the  present  sots  of  objections 
and  that  the  article  applicable  is  Art.  181 
under  which   three   years'    period   is   al- 
lowed.    The  sole  point,    therefore,  for  de- 
cision is  whether    Art      165  is  applicable 
or  Art.  181.     On  behalf  of  the  appellants 
reliance  is  placed  on  two   rulings  of   the 
late  Court  of  the   Judicial    Commissioner 
of  Oudh,  one  reported  in   Jagan  Nath   v. 
Datta  (3)  and  the  other  in   Raja  Ram   v. 
Itraj  Run  war  (4).     On  behalf  of  the  res- 
pondents reliance  is  placed  upon  the  deci- 
sions   reported      in    Abdul    Kanm     v. 
Jslamunnissa    (5);    Vachali     Bohim    v. 
Kandi  Kombi  Aliassan(&);  Rasul  v.  Ami- 
utf  (7)  and  Sharfu  v.  Mir  Khan  (8).     We 
have  heard  the  counsel    of  the   parties  at 
great  length  on    this    question    and   have 
come  to  the  conclusion  that  in  view  of  the 
recent   decisions     of   the     various   High 
Courts  in  India,  the  view  of  law  taken  by 
the  late  Court   of   the  Judicial   Commis- 
sioner of   Oudh  in   the  two  cases  quoted 
Above  must  be    deemed  as  incorrect.    Art. 
165  runs  as  follows: 


Turning  back  to  the  Code  of  Civil  Proce- 
dure we  find  that  provision  is  only  made 
in  the  Code  for  such  an  application  under 
0.  21,  R  100.  It  is  admitted  that  an  ap- 
plication under  that  rule  is  to  be  made 
by  a  person  other  than  the  judgment-debt- 
or as  is  clear  from  the  wordings  of  the 
rule  itself  If  therefore  the  application 
contemplated  by  Art  165  is  the  one  men- 
tioned in  O.  21,  E  100,  it  is  clear  that  tho 
applicant  must  be  one  other  than  the  judg- 
ment-debtor If  the  judgment-debtor 
wishes  to  file  an  objection  his  remedy  is 
clearly  to  apply  under  S.  47,  Civil  P  C., 
and  tho  fimitation  applicable  in  such  a 
case  would  be  one  provided  for  by  Art.  16L 
Lim.  Act  This  is  the  view  taken  by 
their  Lordships  of  the  Allahabad  High 
Court  in  Abdul  Kanm  v.  Islamunmssa 
(5),  and  we  are  in  full  agreement  with  the 
following  observation  of  their  Lordships 
in  the  said  case  to  be  found  at  pp.  344  and 
345  : 

"Now  that  is  a  prociso  and  compendious  des- 
cription of  the  right  given  and  the  application 
allowed  to  person  other  than  the  judgment- 
debtor  by  0.  21,  Br.  100  and  101.  It  certainly 
applies  to  such  an  application  and  there  IB  no 
other  provision  in  the  Code  which  in  the  terma 
it  employs  at  all  corresponds  to  it,  We  think 
it  quite  certain  that  when  the  legislature  en- 
acted Art.  1G5,  it  had  the  provisions  now  con- 
tained 0.  21,  B.  100  in  mind.  That  is  to  say, 
it  intended  Art.  165  to  apply  to  such  an  appli- 
cation. The  argument  for  tho  view  adopted  in 
the  reported  cases,  and  followed  by  tho  District 
Judge  in  the  case  is  that  tho  words  are  wide 


Description  of  application 

Period  of 
limitation. 

Time     from    which  period    begins 
to  run 

Under  the  Code  of  Civil  Procduro, 
1908,  by  a  person  dispossessed  of 
immovable  property,  and  disputing  the 
right  of  the  decree-holder  or  purchaser 
at  a  sale  in  execution  of  a  decree  to  be 
put  into  possession. 

Thirty  days. 

The  date  of  the  dispossession. 

From  the  wordings  of  the  said  article 
it  is  clear  that  it  is  only  applicable  to  the 
case  of  an  application  which  is  filed  un- 
der the  Code  of  Civil  Procedure,  1908,  by  a 
person  dispossessed  of  immovable  property 
and  disputing  the  right  of  the  decree- 
holder  to  be  put  into  possession  thereof 

(3)  [1903]  6  0.  C.  44. 

(4)  [1914]  17  0.  C.  94=24  I.  C.  137. 

(5)  [1916]  38  All.  339=34  I.  C.  231=14  A.  L. 
J.  401. 

•(€,  [1919]  42  Mad.  753=37  M.  L.  J.  340=10 
M.  L.  W.  410=  53  I.  C.  437=(1919)  M.  W. 
N.  732(P.B.). 

<7)  A.  I.  B.  192J  Bom.  271=46  Bom.  1091, 

(8)  [1919]  1  L.  L.  J.  2£0. 


enough  to  include  a  judgment-debtor.  Sepa- 
rated from  their  context  thia  is  true.  A  judg- 
ment-debtor is  a  'person'  in  such  a  case  as  this. 
Moreover,  the  judgment-debtor  in  his  applica- 
tion under  S.  47  is  complaining  of  the  same 
sort  of  act  as  an  applicant  under  O.  21,  B.  100 
would  have  to  complain  of.  But  tho  moment 
it  is  realized  that  what  tho  schedule  to  tho 
Limitation  Act  consists  of  is  an  enumeration 
of  suits.*  appeals  and  applications  of  various 
kinds,  L-and  that  tho  language  of  Art.  165  is 
merely  a  definition  or  description,  all  difficulty 
as  to  the  use  of  the  word  'person'  disappears. 
In  our  opinion  tho  word  'person'  in  that  con- 
text, although  wido  enough  to  include  a  debt- 
or, was  never  usod  in  any  other  sense  than 
that  of  a  parson  who  is  authorized  by  0.  21,  B. 
100  to  make  an  application  of  that  descrip- 
tion, To  hold  otherwise  would  result 
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in  this,  that  if  a  judgment-debtor  applied 
to  the  .Court  under  O.  21,  B.  100  and  ad- 
opted the  language  of  Art.  165,  his  ap- 
plication would  b,ave  to  be  dismissed  because 
he  is  precluded  from  making  an  application  of 
that  description,  and  yob  if  he  postpones  apply- 
ing under  S.  47  for  more  than  thirty  days  the 
language  of  the  articlo  ia  to  be  applied  to  him. 
If  anything  were  required  outside  the  con- 
text in  which  the  article  is  used,  to  assist  us 
to  an  interpretation  of  it,  WG  should  bo  entitled, 
indeed  in  our  opinion  wo  should  bo  bound,  to 
recognize,  that  to  hold  as  has  been  held  by  the 
District  Judge  in  this  case  involves  depuvmg 
the  judgment-debtors  for  ever  of  all  title  to 
a  considerable  portion  of  immovable  property 
because  they  did  not  make  a  summary  appli- 
cation with  regard  to  its  seizure  within  thirty 
days.  Such  a  result  in  the  case  of  a  person  al- 
ready in  straitened  circumstances  appears  to  us 
to  be  something  which  it  is  safe  to  assume 
that  tho  -legislature  never  intended  and  which 
it  certainly  never  enacted  in  direct  terms." 

The  view  taken  in  the  Allahabad  case 
has  also  been  adopted  by  a  Full  Bench  of 
the  Madras  High  Court  in  the  decision 
reported  in  Vachah  Rohini  v,  Kandi 
Kombi  Aliassan  (6)  and  by  their  Lord- 
ships of  the  Bombay  High  Court  in  Rasul 
v  Amina  (7)  and  by  their  Lordships  of 
the  Lahore  High  Court  in  Sharfu  v  Mir 
Khan  (8)  We  are  in  entire  agreement 
with  the  view  of  law  taken  in  those 
cases  It  is  not  necessary  for  us  to  criti- 
cize in  detail  the  view  taken  in  the  two 
decisions  of  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh  which  we  have 
quoted  above  The  case  reported  in  Raja 
Ram  v  Ram  Itraj  Kunwar  (4)  was  con- 
sidered in  the  case  reported  in  Abdul 
Kanm  v  Islam-un-nissa  (5)  The  view 
followed  in  the  former  case  was  based 
upon  two  decisions  one  of  the  Madras 
High  Court  reported  in  Ratnam  Ayyar  v. 
Krishna  Doss  Vital  Doss  (9)  and  the 
other  reported  in  Har  Din  Singh  v.  Lach- 
man  Singh  (10).  The  former  case  has 
been  overruled  in  Vechah  Rohini  v. 
Fathalathum  Kandi  Kombi  Aliassan  (6) 
quoted  above  and  the  latter  case  has  been 
dissented  from  in  Abdul  Karim  v  Islam- 
\unnissa  (5).  We  are  therefore  of  opinion 
Ithat  the  limitation  provided  in  Art.  165, 
!Lim.  Act,  does  not  govern  the  cases  of 
jthose  applications  which  were  filed  by 
the  parties  to  the  suit  as  objections  to  the 
execution  proceedings  under  S.  47,  Civil 
P.  C  It  has  already  been  decided  by 
this  Court  that  the  appellants  being  par- 
ties to  the  suit  were  not  competent  to 
bring  fresh  suits  and  that  the  suits 

(9)   [1898]  21  Mad.  494=8  M.  L.  J.  75. 
(10)  [1908]  25  All.  343=(1903)  A.  W.  N.  59. 


brought  by  them  must  be  treated  as  ob- 
jections filed  under  S.  47,  Civil  P.  C.  In 
these  circumstances  Art.  165  cannot  be 
held  to  be  applicable  in  their  case  and  the 
only  article  which  could  be  applied  isj 
Art.  181.  That  article  prescribes  a  period! 
of  three  years  for  an  application  from  the^ 
date  when  the  right  Lo  apply  accrues.  Ib 
is  clear  that  the  right  to  apply  must  be 
deemed  to  have  accrued  to  the  respondents 
in  the  present  case  on  llth  July  1925 
when  possession  was  wrongly  delivered  to 
the  appellants.  The  present  objections 
were  filed  in  '1927  -'and  are  therefore 
amply  within  limitation.  We  are  there- 
fore of  opinion  that  the  contentions  raised 
by  the  appellants  as  to  limitation  must 
also  be  overruled.  Having  decided  the 
two  contentions  against  the  appellants  the 
order  of  the  learned  Subordinate  Judge  in 
both  sets  of  objections  must  be  affirmed. 
The  appeals,  therefore,  fail  and  are  dis- 
missed with  costs. 

W.S./E.K.  Appeal  dismissed. 
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STUART,  C.  J.  AND  PULLAN,  J. 

Ram  Bahadur  Singh — Plaintiff — Ap- 
pellant. 

v. 

Dharam  Raj  Singh — Defendant — Res- 
pondent. 

Second  Rent  Appeal  No  22  of  1926, 
Decided  on  7th  November  1928,  from  de- 
cree of  AddL  Dist.  Judge,  Gonda,  D/-  9fch 
February  1928 

Oudh  Rent  Act,  S.  127  (2)-Order  of  eject- 
ment passed  without  rent  decree  is  not  tepa- 
rately  appealable. 

Where  a  decree  for  ejectment  passed  along 
with  a  rent  decree  under  S.  127  (2)  IB  against  a 
person  who  is  not  a  tenant  but  who  is  treated 
as  such  for  the  purposes  of  S.  127  (l)  tho  decree 
is  one  under  S.  108  (2)  and  IB  appealable  to 
civil  Courts.  No  separate  appeal  lies  against 
tho  order  of  ejectment.  [P  80  C  1] 

Moti  Lai  Saksena — for  Appellant, 
S  N.  Roy — for  Respondent 

Judgment.  — This  appeal  has  been  re- 
ferred to  a  Bench  by  a  Single  Judge  of 
this  Court  on  the  ground  that  it  raises  it 
point  which  has  not  yet  been  decided, 
namely,  whether  an  appeal  purporting  to 
be  under  S  127,  Oudh  Rent  Act,  and  rais- 
ing tho  question  of  ejectment  lies  to  a. 
civil  or  to  a  revenue  Court.  S.  127,  Oudh 
Bent  Aot> deals  with  the  case  of  a  person 
who  retains  possession  of  land  without  a 
title  and  who  may  be  treated  by  the  land- 
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lord  as  a  tenant  and  sued  for  rent.  The 
second  clause  of  the  section  shows  that 
the  decree  for  rent  passed  in  such 
a  case  will  be  under  S.  108,  01. 
(2)  of  the  Acb  and  will  be  follow- 
ed, on  the  application  of  the  plain- 
tiff, by  a  decree  for  ejectment  It 
has  been  argued  that  a  decree  for  eject- 
ment is  not  appealable  to  a  civil  Court, 
but  we  are  unable  to  find  that  an  order 
of  ejectment  passed  under  S  127,  01.  (2) 
is  in  any  way  appealable.  It  is  merely  a 
consequential  relief  following  upon  a  de- 
cree for  arrears  of  rent  passed  in  the  case 
of  a  person  who  is  not  a  tenant  but  has 
been  treated  as  a  tenant  for  the  purposes 
of  S  127,  01  (1)  The  decree  in  such  a 
case  is  one  under  S  108  (2)  which  is  ap- 
pealable to  the  civil  Courts,  and  there  is 
no  separate  appeal  against  the  order  of 
ejectment. 

The  only  other  question  raised  in  this 
appeal  is  whether  the  plaintiff  is  the 
zamindar  of  the  land  in  suit  and  entitled 
to  sue  the  defendants  for  arrears  of  rent 
On  this  point  there  is  a  clear  finding  of 
fact  by  the  Courts  below  that  one  Pirthi 
Singh,  another  cosharer,  is  the  landlord 
of  these  defendants  and  that  the  plaintiff 
has  failed  to  prove  that  the  land  in  ques- 
tion came  into  his  share  by  partition. 
As  there  has  been  a  partition  the  fact 
that  he  is  a  lamburdar  does  not  help  him 
In  our  opinion  this  suit  has  been  rightly 
decided  by  the  Courts  below,  and  we  dis- 
miss the  appeal  with  costs. 

W.S  /R  K.  Appeal  dismissed. 


A  I  R   1929  Oudh  80 

STUART,  0.  J.  AND  RAZA,  J. 

Deputy  Commissioner  —  Defendant  — 
Appellant. 

v. 

Mt.  Munni  and  another — Plaintiffs — 
Respondents. 

First  Appeal  No  63  of  1927,  Decided 
on  18th  January  1928,  against  decree  D/- 
21st  March  1927,  of  Sub-Judge,  Sitapur. 

(•)  Oudh  Estates  Act  (1  of  1861),  S.  24— 
Allowance  received  out  of  income  of  certain 
lands  with  the  acquiescence  of  successive 
holders  for  many  years  —  Allowance  is  a 
charge  on  these  lands. 

The  fact  that  allowance  has  been  enjoyed 
for  more  than  three-quarters  of  a  century  and 
had  been  received  during  all  that  time  out  of 
the  income  of  certain  lands  with  bhe  ac- 
quiescence of  successive  holders  is  a  fact 


which  goes  to  justify  the  conclusion  that 
there  is  valid  grant  of  maintenance  which  is 
a  charge  on  those  lands  :  30  Mad.  203  and 
A,  I.  R.  1918  P..C.  156,  Foil  :  A.  I.  R.  1920 
P.  C.  16,  not  Foil.  [P  83  C  2] 

(b)  Oudh  Estates  Act  (1  of  1861),  Sche- 
dule— Confiscation  by  Lord  Canning's  pro- 
clamation —  Restoration  of  full  proprie- 
tary rights  involved  restoration  of  under- 
proprietary  rights  also. 

The  effect  of  Lord  Canning's  proclamation  is 
that  the  whole  of  the  rights  in  the  soil  of 
Oudh,  with  the  exception  of  the  Obtatos  spe- 
cially exonipiod, passed  from  the  former  owners 
and  becamo  the  property  of  tho  Grown.  Tho 
confiscation  did  not  vest  the  rights  in  any  one 
It  vested  the  rights  in  tho  Crown.  Tho  Crown 
becoming  tho  absolute  owner,  all  subordinate, 
rights  ceased  to  exist.  But  when  the  Crown 
restored  full  proprietary  rights,  tho  restoration 
of  full  proprietary  rights  involved  automati- 
cally the  restoration  of  the  rights  of  subordi- 
nate proprietors  which  hud  originally  been 
hold  by  them  against  the  former  proprietor  . 
A  I.  R  1927  Oudh  74,  Poll.  [P  83  C  2] 

G  H.  Thomas,  Bisheshwar  Nath  and 
Bhagwati  Nath — for  Appellant 

Niamat  Ullah  and  Mohammad  Ayub — 
for  Respondents 

Judgment  —  This  is  a  defendant's 
appeal  against  a  decree  of  -the  learned 
Subordinate  Judge  of  Sitapur  dated 
21st  March  1927,  by  which  he  awar- 
ded a  sum  of  over  seven  thousand 
rupees  with  future  interest  and  propor- 
tionate costs  to  the  plaintiffs  He  fur- 
ther declared  that  the  amount  decreed 
should  be  a  charge  upon  certain  villages. 
The  facts  are  as  follows1  Raja  Ratan 
Singh  was  the  holder  of  the  Katesar  es- 
tate in  the  Sitapur  and  Kheri  districts 
He  died  in  1850  and  was  succeeded  by  his 
son  Sheo  Bakhsh  Singh  Sheo  Bakhsh 
Singh  was  recognized  in  1858  as  the 
proprietor  of  the  estate  and  his  name  was 
entered  as  taluqdar  in  respect  of  the  es- 
tate in  the  lists  prepared  under  Acb  1  of 
1869  His  name  appears  as  the  83rd 
name  in  List  1  and  31st  name 
in  List  2  Raja  Sheo  Bakhsh  Singh  died 
in  1882.  He  was  succeeded  by  his  widow 
Pirthipal  Kaur,  who  is  still  in  possession 
of  the  Katesar  estate.  The  Court  of 
Wards  assumed  management  of  the  estate, 
it  is  said,  about  1896.  The  allegation 
on  behalf  of  the  plaintiffs  was  that  Raja 
Ratan  Singh  had  in  addition  to  his  legiti- 
mate son  Sheo  Bakhsh  Singh  who  suc- 
ceeded him,  an  illegitimate  son  called  Jang 
Bahadur.  The  mother  of  the  latter  is 
said  to  have  been  a  Mohammadan  and 
the  descendants  of  Jang  Bahadur  are 
MohammadaDs,  According  to  the  plain- 
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tiffs1  allegation  Raja  Ritan  Singh  ex- 
ecuted on  HI  date  corresponding  to  20th 
August  1830,  a  sanad  (Ex  27)  by  which 
he  assigned  to  Jang  B*hd.dur  the  village 
of  Aguapur  in  the  SiUpur  District  and  a 
monthly  stipend  of  Rs.  200  for  his  house- 
hold expenses.  (After  discussing  evi- 
dence the  judgment  proceeded )  We 
therefore  arrive  at  a  preliminary  finding 
that  this  Randd  is  proved  to  hive  been 
exeftitei  by  Hi  tan  Singh  on  a  d-ite  corres- 
ponding t)  23th  August  1830.  The  next 
question  to  be  determined  is  whether 
under  this  a  in  ad  these  particular  pliintifls 
are  entitled  to  the  shtire  allowed  to  them 
by  Mahomedan  law  in  the  monthly  al- 
lowance. The  portion  of  the  sa,n.id  affec- 
ting this  question  is  translated  by  us  in 
the  following  worda  We  have  varied  the 
translation  in  the  paper  book  as  fchib 
translation  is,  in  our  opinion,  misleading 

11  Ribnn  Singh  grants  "on  account  of  the 
maintenanca  &l  my  halovjd"  (barlchurdar  equi- 
valent to  son)  "Jang  Bahadur  the  village  of 
Aguapur  and  Ra.  200  a  month  for  household 
expanses  including  thoaa  of  his  djscandaiita 
and  depondaubs.  Tho  grant  to  bo  from  genera- 
tion to  generation.  All  tho  village  expanses, 
land  revenue  and  ceases  of  the  aforesaid  village 
shall  bo  bornn  by  tlu  j.stato,  and  whan  tho 
nacusaity  ariuoa  th-j  graiitua  shnll  continue  to 
takj  oihar  oxpjusoa  from  thj  estate. " 

We  cm  only  construe  this  as  a  grant  of 
a  monthly  miintomnce  of  Rs.  200  to  be 
paid  out  of  the  profits  of  the  Taluqi  pro- 
perty, and  to  be  paid  to  Jang  Bih.ilur 
during  hia  lifetime  and  to  his  heirs  after 
his  dejtth  We  are  asked  to  consider  it 
as  an  undertaking  on  bahilf  of  Ritan 
Singh,  which  could  not  affect  any  one 
except  Ritan  Singh  personally  ;  but  ac- 
cording to  our  view,  such  a  construction 
is  impossible  in  view  of  the  fact  th*t  the 
grant  was  to  be  from  generation  to  genera- 
tion Rut  in  Singh  could  not  be  in  a  posi- 
tion personally  to  continue  the  grant  from 
generation  to  generation  and,  as  it  was 
his  clear  intention  that  the  gr.tnt  should 
be  continued,  the  grant  oould  only  be  paid 
out  of  the  profits  of  the  property.  It  is 
true  that  there  is  no  direct  condition  that 
the  Rs.  200  a  month  are  to  be  paid  out  of 
the  profits  of  the  property.  But  it  is 
noticeable  that,  whereas  Rs  200  a  month 
are  to  be  piid  for  ordinary  household  ex- 
penses, the  grantor  continues  that  the 
grantee  and  descendants  are  also  to  be 
paid  extraordinary  expenses  and  it  is 
stated  explicitly  that  these  extraordinary 
expenses  are  to  be  paid  out  of  the  profits 
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of  the  estate.  The  condition  permitting 
the  grantee  to  recover  extraordinary  ex- 
penses from  the  profits  of  the  estate  leads 
us  to  the  conclusion  that  the  grantor 
intended  that  the  ordinary  expenses  were 
also  to  be  met  from  the  profits  of  the 
estate  to  an  extent  of  Rs.  200  a  month 
over  and  above  the  profits  of  Aguipur.  In 
construing  this  document,  we  are  keeping 
in  mind  the  fact  that  the  sanad  wan 
executed  during  the  Shdhi  period  and  that 
no  high  st.indci.rd  of  draftsmanship  cm  be 
expected  reasonably.  It  appears  to  us 
thit  it  would  be  wholly  incorrect  to  take 
the  view  that,  while  RUan  Singh  directed 
that  the  Kind  revenue,  cesses  and  the  vil- 
lage expenses  of  Aguipur  and  the  extra- 
ordinary expenses  incurred  by  the  grantee 
should  be  mot  out  of  the  profits  of  the 
estate,  the  Rs.  200  a  month,  which  were 
being  paid  to  supplement  the  income  from 
Aguapur  for  the  support  of  his  natural  son 
and  his  natural  son's  descendants,  should 
not  be  met  out  of  the  profits  of  the  estate 
but  should  be  a  personal  liability  of  him- 
self aud  of  his  successors  A  direction  to 
his  heirs  to  continue  the  maintenance 
after  his  death  could  not  bind  them  pei- 
sonilly  and  could  only  bind  them  in  res- 
pect of  the  property  which  they  had 
received  from  him.  This  circumstance 
affords  an  addition*!  reason  for  the  view 
which  we  adopt  We  miy  mention  here 
in  pissing  thut  it  wa.s  evidently  the  in- 
tention of  Rat  tin  Singh,  as  is  shown  by 
the  Liter  pirt  of  the  sinad,  that  on  hia 
dejith  his  son  Sheo  Bjtkhsh  Singh  and 
J<ing  Ba,hndur  s»iould  succeed  jointly  to 
the  estate.  This  intention  was  never 
fulfilled  as  we  have  already  stated.  There 
is  some  evidence  that  Jj,ng  Bihaiur  did 
not  wish  to  press  any  claim  in  the  pre- 
sence of  Sheo  Bikhsh  Singh.  But  apirt 
from  that  the  mitter  of  succession  to  the 
estate  is  o included,  as  far  as  we  are 
concerned,  by  the  action  of  the  British 
Government  in  aw.irding  the  estate  to 
Sheo  Biikhsh  Singh.  But  the  circum- 
stance that  the  desire  of  Hi  tan  Singh  that 
his  son  born  in  wedlock  and  his  natural 
son  should  succeed  jointly  to  the  estate 
WJ.S  not  sxtisfiod,  in  no  way  affects  the 
validity  <  f  the  grant  Taking  this  view 
we  consider  thut  the  arreirs  of  this 
monthly  allowance  are  a  money  charge 
upon  immovable  property.  [n  Manv 
Vikrama  Zamorin  of  Calicut  v.  Kar- 
navan  Gopalan  Nair  (I),  a  Bench  of  the 
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Madras  High  Court  arrived  at  the.oono- 
lusioa  that  fcha  fa,ct  that  allowance  had 
been  enjoyed  for  more  than  three-quarters 
of  a  century  and  hid  been  received  during 

l  that  time  out  of  the  income  of  certain 
lands  with  the  acquiescence  of  successive 
holders  was  a  fact  which  went  to  justify 
the  conclusion  that  there  was  valid  grant 
of  maintenance  which  was  a  charge  on 
those  lands.  Further  their  Lordships  of 
the  Judicial  Committee  found  in  Raja  of 
Bamnad  v  Sundara  Pandiyasarm  Tevar 
(2),  thut  a  person,  who,  having  relinqui- 
shed claim  to  title  to  zimindari  property, 
received  in  lieu  of  his  relinquishmont  an 
undertaking  from  the  other  side  that  he 
should  receive  Us  700  a  month,  had  a 
right  to  charge  the  piymant  of  thit 
amount,  to  either  the  whole  property  or 
a  portion  of  the  property.  We  do  not  find 
that  in  the  decision  of  their  Lordships  of 
the  Judicial  Committee  in  Sunder  Lil  v. 
Ramji  Lai  (3),  which  h\s  been  citei  to 
us  at  the  Bir,  there  is  anything  to  sup" 
port  a  view  contrary  to  the  view  which 
we  take. 

There  a  certain  parson  hii  obtained 
a  specific  village  in  lieu  of  iniinten* 
anca  and  endeavoured  to  show  that  he 
was  further  entitled  to  a  charge  which 
their  Loriships  found  did  not  exist.  But 
the  decision  in  Raja  of  Ramnad  v.  Sun- 
dara Pandiyasami  Tevar  (2),  is  an  au- 
thority in  support  of  the  view  which  we 
itake  that,  even  in  absence  of  words 
{directing  that  the  paymeit  of  a  certain 
maintenance  should  be  a  charge  upon  the 
property,  the  fact  that  it  is  a  charge  upon 
the  property  may  be  implied  from  the 
circumstances  of  the  case  and  from  other 
portions  of  the  document.  Having  decided 
the  above  points  in  favour  of  the  plain- 
tiffi-respondents,  we  have  now  to  consider 
a  further  argument.  The  learned  counsel 
for  the  appellant  his  pressed  before  us  an 
argument  thit  as  the  whole  of  the  pro- 
perty in  Oudh  was  confiscated  to  the 
British  Crown  unler  the  terms  of  Lord 
Canning's  proclamation  of  15th  Mirch 
1858,  any  charge,  which  was  obtained  by 
Jang  Bahadur  upon  the  property  in  ques- 
tion, b 3 came  extinguished*  on  that  date 
and  has  never  been  revived.  Upon  this 
point  we  hive  little  to  siy,  as  a  similar 
question  was  discussed  at  great  length  by 
a  Bench  of  this  Court  in  Sheo  Bahadur 
"(3)  A.-I.  B.  1918  P.  0.  156=42~Mad.  531=465 
I.  A.  64  (P.O.). 

(3)  A.   I.   R.   1920  P.    0.   16=47   Gal,  933= 
471.  A.  140  (P.O.) 


Singh  v.  Bishunath  Saran  Singh  (4). 
There  this  Court  adoptedhe  view,  which, 
we  follow  here,  that  the  effect  of  Lord 
Canning's  proclamation  was  that  the 
whole  of  the  rights  in  the  soil  of  Oudh, 
with  the  exception  of  the  estates  specially 
exempted,  passed  from  the  formerow  ners 
and  became  the  property  of  the  Crown 
The  confiscation  did  not  vest  the  rights1 
in  no  one  It  vested  the  rights  in  the 
Grown  The  Crown  becoming  the  ab- 
solute owner,  all  subordinate  rights  ceased 
to  exist.  Bub  when  the  Crown  restored, 
full  proprietary  rights,  as  it  did  on  the 
present  occision  in  respect  of  the  estate 
of  Katesar,  the  restoration  of  full  pro- 
prietary rights  involved  automatically 
the  restoration  of  the  rights  of  subor- 
dinate proprietors  which  had  originally 
been  held  by  them  against  the  former 
proprietor  In  other  words,  where  pro- 
prietary rights  were  restored  the  rights  of 
the  subordinate  proprietors,  which  had 
been  held  against  the  proprietors  before 
the  confiscation,  were  revived  This  being 
the  view  of  the  effect  of  the  proclamation 
taken  previously  by  this  Court,  it  is 
necessary  to  apply  the  principle  to  the 
present  case.  It  is  true  that  Jang  Baha- 
dur was  not  a  subordinate  proprietor ; 
but  we  are  unable  to  distinguish,  on  the 
principle  laid  down  in  the  former  deci- 
sion, the  cise  of  a  charge-holder  from 
the  case  of  a  subordinate  proprietor.  It 
having  been  found  by  us  that  Jang  Baha- 
dur would  have  had  a  right  to  enforce  the 
charge  against  Sheo  Bj.khsh  Singh  bet- 
ween the  death  of  Kit  an  Singh  and  the 
date  of  the  proclamation  of  1858  and  the 
estate  of  Kateaar  having  been  confiscated 
in  1858  from  Sheo  Bikhsh  Singh  and  then 
restored  to  Sheo  Bikhsh  Singh  with  full 
proprietary  rights,  the  right  of  Jang 
Bihadur  to  the  charge  against  Sheo 
Bikhsh  Singh  revived  as  soon  as  the 
restoration  took  place.  For  the  above 
reasons  we  dismiss  this  appeal  with 
costs. 

N.K  /U.K. Appeal  dismissed. 

(4)  A,  I.  B.  1927  Oudh  74=-2  Luck  47 
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Balbhaddar  Singh   and  another — Ap- 
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Aditya  Prasad — Opposite  Party. 
Criminal  Reference  No.  40  of  1928,  De- 
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(•)  Criminil  P.  C.,  S.  145—  Joint 
*ion  before  diipute— After  dlipute  prpparty 
kept  under*  attachment  till  production  of 
partition  ehitthi— On?  party  producing  iuch 
«bitthi  while  other  giving  no  evidence  ai  to 
possession  ^Formsr  put  in  poiieition— Order 
should  not  be  let  aside. 

In  proco3ding8  und3r  9.  145  tin  first;  thing 
to  bs  decided  is  whathar  thara  is  a  dispata 
likely  to  laad  to  a  broach  of  psac9,  and  sscond- 
ly  which  party  of  tha  disputants  is  in  actual 
fossejaion. 

Previously  h3th  parties  ware  in  joint  posses- 
sion. But  after  th3  dispute  th3  propsrby  was 
kept  under  attachment  by  order  of  Court  till 
the  parties  establishdd  th3ir  exclusive  right  to 
it.  Afterwards  ona  of  tha  parties  produced  tha 
partition  chitbhi  which  allotted  the  disputed 
proparty  to  him,  while  th?  o'ihnr  offared  no 
evidence  as  to  possession.  The  Magistrate  put 
Che  formsr  in  poss3ssion. 

Held1  thit  tha  ordsr  should  not  b3  se1;  asida. 

[P  83  C  1] 

(b)  Criminal  P.  C.,  S.  145— Unless  order 
putting  person  in  possession  is  illegal  or  ir- 
regular it  should  not  bs  interfered  with. 

In  order  to  interfere  with  the  order  under 
S,  145  putting  one  party  in  possissiou  of 
certain  propofty,  the  Magistrate  must  hava 
acted  illagally  or  in  an  irregular  manner. 

[P  83  C  1] 

A.  P.  Sen,  and  Raiha  Krishna— to* 
Applicants 

St.  O.  Jaihson— for  Opposite  Po,rty. 

Judgment.— This  is  a  reference  by 
the  leirnel  Sessions  Jaige  of  Hie  Btreli, 
requesting  this  Court  to  interfere  with 
the  order  of  a  Magistrate  pissed  under 
S.  145,  Criminal  P.  C.  I  am  inctinal  to 
think  that  the  learned  Judge  who  is  in 
these  proceedings  described  as  District 
Judge,  as  Sessions  Judge  and  District 
'Registrar  has  slightly  confused  his  res- 
pective functions.  In  order  to  interfere 
with  the  order  under  S  145  putting  one 
pirty  into  possession  of  certain  property 
[  must  find  that  the  Magistrate  his  acted 
illegally  or  in  an  irregular  minner.  The 
Magistrate,  as  a  matter  of  fact  has  written 
a  long  judgment  which  reids  like  the 
judgment  of  the  civil  Court.  He  went 
into  facts  which  were  irrelevant,  and 
made  equally  irrelevant  observations 
What  he  had  to  decide  was  first  whether 
there  was  a  dispute  likely  to  leid  to  a 
breach  of  the  pea.ce  and  secondly  which 
pirty  of  the  disputants  was  in  actual 
possession  of  the  property.  First  of  all 
as  it  was  p  matter  of  some  urgency  he 
passed  an  order  under  S.  145, 01. 4,  placing 
the  property  under  attachment,  and  he 
stated  in  an  order  of  12th  May  which  was 


allowed  to  go  unchallenged  that  the  pro- 
party  was  to  remain  attached  until  the 
chitthi,  by  which  he  means  the  allot- 
ment of  property  by  partition  was  regis- 
tered, and  the  parties  established  their 
exclusive  right  of  making  collections.  It 
must  be  presumed  thit  he  thought  that 
the  pirty  who  established  the  exclusive 
right  of  collection  was  ipso  facto  the 
pirty  in  possession.  In  due  course  the 
partition  chitfchi  was  registered  and  the 
parties  came  back  to  Court. 

The  applicant  Bilbhaddar  Singh  offered 
no  evidence  of  possession  and  the  opposite 
pirty  Aditya  Prdsad  also  offered  no  evi- 
dence, considering  no  doubt  that  on  the 
Magistrate's  own  order  of  12th  May  the 
registration  of  chibthi  would  be  held  to 
be  proof  of  possession.  The  Magistrate 
undoubtedly  took  this  view  and  he  put 
Adi  by  a,  Prasad  in  possession  on  the  basis 
of  this  registered  Chitthi  The  learned 
Sessions  Judge  appears  to  be  afraid  that 
this  order  will  affect  the  rights  of  the 
parties  in  the  civil  Court,  and  he  also 
appears  to  think  that  it  should  be  set 
aside  because  it  is  a  wrong  interpretation 
of  his  own  order  as  District  Registrar; 
but  in  reality  the  order  has  no  such  effect. 
It  merely  places  one  of  the  contesting 
pirties  in  possession  and  the  party  who 
has  been  put  in  possession  is  the  one  who 
alone  has  any  proof  of  possession.  Pre- 
viously both  the  parties  were  in  joint 
possession  and  as  no  evidence  was  offered 
on  behalf  of  the  applicant  Bilbhaddar 
Singh  to  show  that  the  possession  rested 
with  him,  and  there  is  at  least  the  evi- 
dence of  the  registration  of  the  partition 
chitthi  to  show  that  the  possession  rests 
with  Aditya  Prasad,  I  am  unable  to  see 
that  the  order  is  one  which,  however 
badly  expressed,  should  be  set  aside.  The 
pipers  may  be  returned. 


w  S./R-K. 


Order  maintained. 
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WAZIR  HA.SAN  AND  PQLLAN,  JJ. 

Suraj    Narain    Singh   and   another— 
Defendants — Appellants . 

v. 
Narbada  Prasad— PI ff— Respondent. 

Second  Appeal   No,  105  of  1928, 
cided  on  15th  November  1928, 
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(*)  Civil  P.  C.,  S.  100— Finding  of  fact.  „ 

Tha  question  of  benami  ia  purely  a  finding 
of  faot  and  cannot  bo  challenged  in  second 
Appeal.  [P  84  G  2] 

(b)  Limitation  Act,  Art.  120— No  divi- 
sion between  tenants — Suit  by  one  against 
Another  for  money  received  in  exceas  of  his 
•hare — Art.  120  applies  and  not  Limitation 
Act.  Art.  S2. 

Where  thsro  has  b^au  no  division  of  shares 
between  tenants,  they  must  bo  regarded  us  tnn- 
ants-ia-common  and  wtnro  ono  tonant-in-coui- 
mon  sues  another  tgnaot-in-coramon  for  the 
recovery  of  money  received  by  him  in  oxc?ss 
of  his  aharo,  the  suit  'is  governed  by  Art. 
110  and  not  by  Art.  62  :  S,  (.'.  No.  246  and  15 
O.  C  .  397,  Dis/.  ;  37  A  I.  318,  Ref.  ;  40  Mad. 
S91  ;  A.  I.  R.  1922  Mad.  150  (F.B.),  Fn'L 

[P  85  C  1] 

Ohulam  Hasan  and  D.  K.  Seth—iov 
Appellants. 

Iladka  Krishna — for  Respondent. 

Judgment. — The  suit   to   which   this 
second  appeal  relates  was  brought   by  one 
B.  Hanuman  Prasad  against    his    brother 
B-  Manna   Lil    and    the   latter's   son    B. 
uraj  Narain  asking  for  an  account  to    be 
taken  and  his  share  of  profits   awarded  to 
him  which  had  accrued    from    the    thok-i 
of  two  villages  obtained  in    the    nzimo    of 
himself  and   B.   Sura]    Narain   from    the 
Court  of  Wards      The  suit  WAS    defended 
first  on  the  ground  that   the   leases    were 
benami     and      were   really     executed    in 
favour    of    B.    Manna   Lil,   his   sou   and 
brother  being  merely  benimidirs,  and  the 
second  principal    ground    of   defence    was 
&  pie*  of  limitation  as  against  some  of  the 
money  collected  in  respect  of  these  leases. 
The  suit  was  decreed  by  the  Giurt  of  first 
instance  for  a  sum  of    Rs.    1296-15-9  and 
the  appeal  was  dismissed  by  the   learned 
Additional  District  Judge.     In  second  ap- 
peal although  the  question   of   limitation 
is  put  first,   two   arguments  which   have 
been  addressed  to   us    are,    first    that    we 
should  hold  that  the  leases  were  benami  ; 
secondly,  that  in  any  case  the  defendants 
had  not  even  collected    the   share   of   de- 
fendant 1  and  that  there  was  nothing  due 
from  them  to  the   plaintiff   and    thirdly, 
that  no  decree  should    be    passed    against 
Bibu  Manna  Lai    who  was  not  one  of  the 
lessees.     It    will    be   observed    that    the 
third  ground  is  in  direct   contradiction  to 
the  first.     In  our  opinion    no  second   ap- 
peal lies  on  the  question  of  benami.    The 
Courts  below  have  found   as   a  fact    that 
these  leases  were  executed  in   the   names 
of  the  two  persons,    who   are    the   losses, 
and  that  they  were  not  ia  favour  of  Babu 


Manna  Lai.  This  is  a  pure  finding  of  faot 
and  cannot  be  challenged  ia  second  appeal. 
The  second  question  as  to  whether  the 
d-  fendants  have  or  have  not  collecteJ 
sufficient  to  piy  the  share  of  defendant  1 
may  be  disposed  of  as  briefly  It  was 
never  raised  in  the  Court  below  and  it  if* 
n  it  raised  in  the  grounds  of  appeal.  We 
find  that  the  question  «  f  collection  waft 
gonu  into  by  the  first  Court  and  it 
h  Id  aftnr  c  msideratiun  of  all  the  evi- 
dence first  that  defendants  1  and  2  were 
running  the  business  of  the  leases-  and 
secondly  that  they  had  collected  a  certain 
amount  showing  a  balance  to  be  divided 
between  t^em  and  the  plaintiff,  and  for 
this  bilance  the  decree  has  been  passed. 
Such  a  finding  cannot  be  challenged  in 
this  Court.  As  to  tho  liability  of  I>. 
Manna  Lil,  that  also  is  covered  by  the 
finding  that  B.  Manna  Lil  and  his  son 
have  been  doing  the  whole  business  of 
the  leases  including  naturally  the  col- 
lection of  rents.  Tie  plea  also  comes  ill 
from  the  mouth  of  tho  appellant  in  view 
of  his  own  defence  that  he  is  tho  real 
lessee  and  that  the  names  of  his  brother 
and  son  were  entered  fictitiously  in  the 
leises. 

There  remains  only  tho  question  of 
limitition.  Ct  is  argue!  before  us  that 
the  article  of  the  Limitation  Act,  applic- 
able to  a  cise  of  this  nature  is  No.  62. 
If  this  were  so  tho  period  of  limitation 
would  be  ono  of  three  ye.irs  in  respect  of 
eich  coflecfcio  i  and  %  cert.un  portion  of 
the  amount;  ct  um 3,1  would  be  no  longer 
recoverable.  Art  62  deals  with  suits 

11  for  monoy  payiblo  by  fchg  djf-jnrlatit  to  the 
plain  jitl  for  money  Iccuivod  by  tho  du  fond  auk 
for  tho  plaintiff's  uao  " 

Counsel  has  been  unable  to  show  us 
ajiy  ruling  reported  in  a  recognized 
publication  which  would  make  Art.  63 
applicable  to  the  present  ciso  He  has 
referred  us  to  Select  Decision  of  the 
Court  of  the  Judicial  Commissioner  of 
Oudh  Lai  a  Bal  Makund  v.  Lala  Chan- 
dika  Perskad  (1),  which  is  a  oise  in 
which  there  had  been  a  pirtition 
in  a  Hindu  family  and  it  was  under- 
stood at  the  time  of  the  partition 
thit  the  member  or  members  of  the 
family  to  whom  a  particular  village  waa 
allotted  should  be  entitled  to  the  arrears 
which  miglit  be  due  from  theh  tenants  at 
the  time  of  partition.  Ia  spite  of  thU 
agreement  the  I  imbrird*r  took  bonds  from 

(1)  S.  C.  No.  2415.  ~ 
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who    has    received 


the  tenants  for  the  arrears  and  thereby 
obtained  rnonev  which  was  not  due  to 
him  but  to  the  individual  coshirers 
•who  under  the  terms  of  the  partition  were 
entitled  to  collect  the  rents  of  those 
tenants.  We  have  also  been  referred  to 
another  Oudh  cise  reported  in  Gajraj 
Singh  v.  Sadko  Singh  (2),  which  also  re- 
fers to  a  joint  Hindu  f  imily  where  there 
has  been  a  partition  and  the  individual 
inenfbors  were  managing  their  own  shares 
separately.  Neither  of  thesa  cisss  is  ap- 
plicible  to  the  case  of  tenants-in-common 
and  where  there  has  been  no  division  of 
shires  between  tenants  they  must  be  re- 
girded  as  tei.ints-ii-comrnon  As  pDinted 
out  by  the  Allahibid  High  Court  in  Pur- 
sotam  Rao  Tantia  v  Raiha  Uai  3 1, 
Art  62  does  nob  apply  where  the  pro- 
perty is  minigei  by  one  mo-riber  of  a 
family.  But  the  strmgest  rulings  01  the 
ei  lo  of  the  respon  lents  are  those  of  the 
MHras  High  Court  reported  in  J  Subba 
Rao  v  ,1  Rama  Rao  (4)  and  Yerukola  v 
Yerukola  (5)  [a  the  form  r  CISQ  the 
pirtios  were  cosharers  in  a  jagir  aid  it 
wag  held  tint  a  suit  brought  by  one  of 
them  was  a  suit  for  an  aocou'ifc  and  gover- 
ned by  Art.  120  anl  not  Art  62,  Liim 
Act,  and  the  ratio  decideidi  is  given  at 
p.  295 

"Ths  plaintiff  cannot  claim  a  share  in  each 
individual  collection  nor  can  ho  claim  any 
particular  sum  ab  bhe  tirnj  of  oollaCjion  from1 
the  defendant,  All  that  ha  is  entitled  to  is  an 
account  technically  so  called.  Whether  that 
account  is  to  bo  renderad  once  a  year  or  when 
demanded  makes  no  dilloronco  .  .  .  The 
plaintiff  is  not  entitled  to  a  particular  sum 
from  the  defendant  at  the  moment  he  has  re- 
ceived it.  The  article  of  limitation  governing 
the  suit  IB  not  therefore  Art.  62  " 

The  second  of  these  rulings  being  the 
decision  of  a  Full  Banch  is  of  even  greater 
authority.  On  p  659  tho  learned  Chief 
Justice  points  out : 

"Article  62  relates  to  suit  for  money  piyable 
by  the  defendant  to  the  plaintiff  for  money 
received  by  the  defendant  for  tho  plamtiB's 
use.  Thore  are  technical  terms  of  tho  law  of 
England  used  to  cover  A  greatvariety  of  cases  in 
which  it  oan  ba  Raid  that  tho  defendant  haa 
recoivad  monsy  which  really  balongs  to  the 
plaintiff.  Tharo  is,  however  ,onc  case  in  which 
that  form  of  action  wouli-not  lio  in  England 
o.nd  that  is  by  ong  tonant-in-commori  against 

(*)   [1912]  150   C,  3)7^161.  C.  8S2. 

(3)  [1915]  37  All.  318=28  I.  C.  933=13    A.  L. 
J.  407 

(4)  [1917]  40  Mad.  291=13   M.    L.    J.    341=3 
M.  L.  VV.  192=32  I.  C.  833=(1916)  1  M.W. 
N.  188. 

(5)  A.  I.  R,    1922     Mad.    150=45    Mad.   648 
(F.B.). 
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another 
share. 

And  in  the  concluding  portion  of  hie 
judgment  at  p.  664  he  follows  the  same 
line  of  argument  as  that  which  found 
favour  in  the  earlier  ruling  of  the  same 
Court  and  applied  Art.  120  to  the  case  of 
tentnts-in-common.  In  our  opinion  there 
is  no  distinction  of  principle  between 
those  cases  decided  by  the  Madras  High 
Court  and  that  before  us  and  we  consider 
that  this  question  of  limitation  is  con- 
clusively decided  by  authority  We  find 
th.it  the  suit  his  been  rightly  decided  by 
the  Courts  below  and  we  dismiss  this  ap- 
peal with  costs. 

W  s  /R  K.  Appeal  dismissed. 
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STUATIT,  C  J. 

Ram  Chetan  Dass  -Applicint. 
v 

Jatbir  Singh — Opposite  Piirty 

Criminal  Ref.  No  36  of  1928,  Decided 
on  18th  October  1928,  made  by  Seas. 
Judge,  Gonda,  on  10th  September  1928. 

Criminal  P  C.,  S  13H-A— Existence  of  evi- 
dence to  support  plea  of  private  road — 
Magistrate  dismissing  application  and 
referring  complainant  to  civil  Court — Magis- 
trate'! course  is  correct. 

Where  in  proceedings  under  S.  133  there  ia 
evidence  to  support  tho  plea  that  the  road  IB  s> 
private  road,  the  most  that  the  Magistrate  can 
do  is  to  stay  proceedings  under  the  provisions 
of  S.  133-A  of  tha  Code  and,  if  the  Magistrate 
dismiesQfl  the  application  and  refers  the  com- 
plainant to  civil  Court,  tho  course  taken  by 
the  Magistrate  would  be  correct  :  42  Cal.  158, 
Rtl.  on.  [P  86  C  1  ] 

M  Ayub—ior  Applicant. 

G    H.  Thomas — for  Opposite  Party. 

Judgment  —  The  learned  Sessions 
Judge,  has  laid  great  stress  on  a  passage 
in  the  Magistrate's  judgment  to  the  effect 
that  the  Bilrampur  estate  had  admitted 
that  the  road  in  question  was  a  public 
roiid.  After  examination  of  the  record 
and  hearing  the  arguments  of  the  learned 
counsel  in  support  of  the  reference  I  find 
that  there  was  nothing  approaching  to  an 
admission  that  the  road  was  a  public 
road.  In  fact  the  estate  adhered  from 
the  commencement  to  the  position  that 
the  road  was  not  a  public  road.  As  there 
was  evidence  on  both  sides  as  to  the  road 
being  public  or  private  and  there  was 
certainly  evidence  to  support  the  plea 
that  the  road  was  a  private  road  the 
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most  that  the  Magistrate  could  have  done 
would  have  been  to  stay  proceedings 
under  the  provisions  of  S.  139'-A,  Crimi- 
nal P,  G.  The  law  on  the  subject  was 
discussed  by  a  Bench  of  the  Calcutta 
High  Court  in  Mampur  Dey  v.  Bidhu 
Bhusan  Sarkar  (l).  The  course  which 
the  Magistrate  did  ta,ke  was  to  dismiss  the 
application  and  refer  the  complainant  to 
a  civil  Court.  I  consider  that  he  took 
the  correct  course.  Should  the  civil 
Court  decide  that  the  road  is  a  public 
road  and  should  the  B.ilrampur  estate 
then  offer  obstruction  to  its  use  proceed- 
ings will  then  be  open  under  S.  133, 
Criminal  P.  C.  I  do  not  accept  this  re- 
ference and  return  the  record. 

W.a  /R.K          Reference  not  accepted- 
(1)   [1915]  42  Gal.  158^26    I.    a~U6-=18    Ci 
W.  N.  1086. 
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STUART,  C.  J.  AND  PCJLLAN,  J. 

Emperor — Complainant. 
v. 

Behari — Accused. 

Jury  Case  No.  4  of  1927,  Decided  on 
20th  January  1928,  on  a  reference  by  the 
Asst.  Sess.  Judge,  Fyzabad. 

Criminal  P.  C..  S.  307— High  Court  will 
interfere  only  when  verdict  of  jury  is 
patently  bad  and  perverse. 

It  ia  the  practice  of  Oudh  Chief  Court  nob 
to  interfere  in  caso  of  acquittal  by  a  jury  un- 
less the  acquittal  stands  out  as  patently  had. 
Where  the  verdict  of  the  jury  is  patently  bad 
And  perverse  the  Chief  Court  will  interfere. 

[P  87  C  1] 

H.  K.  GJiose— for  the  Crown 

Moti  Lai  Saksena — for  Accused. 

Judgment  — This  is  a  reference  by 
the  learned  Assistant  Sessions  Judge  of 
Fyzabad  under  the  provisions  of  S.  307, 
Criminal  P.  C  ,  in  a  case  in  which  he  has 
disagreed  with  the  verdict  of  the  jury 
who  have  found  Maharaj  Bihari  not 
guilty  in  a  case  in  which  he  wris  tried 
for  forging  three  money  orders.  The 
facts  are  these.  Three  money  orders  were 
issued  as  follows  :  One  was  issued  on 
3rd  September  1920  from  Purnea  by  a 
certain  Ashutosh  Mukerji  remitting 
Rg.  25  to  Dharnidhar  Ganguly  of  Ajudhya 
in  the  Bankora  District.  One  was  issued 
on  20th  October  1920  from  Itarsi  by 
Hari  Bam  directing  piyment  of  Bs.  50 
to  Nana  Bapaji  of  Wai  in  the  Satara  Dis- 
trict and  one  was  issued  on  22nd 


October  1920  from  Pegu  by  Bhagwati 
Din  remitting  Bs.  40  to  Bam  Suohit 
Bhuji  of  Sultanpur.  These  three  money 
orders  were  sent  by  error  to  the  Ajodhya. 
post  office  of  the  Fyzabad  District,  and  it 
is  perfectly  clear'  that  the  lower  half  of 
each  money  order  was  cut  off  and  that 
there  was  pasted  to  each  money  order  an* 
instruction  making  each  one  payable  to  a* 
certain  Nageshwur  Tamboli  of  Baiganp 
Ajodhya,  district  Fyzabad.  These  in- 
structions were  admittedly  in  the  hand- 
writing of  Mahara]  Bihari.  In  each  oner 
the  amount  payable  was  correctly  record- 
ed. On  -different  dates  these  money 
orders  were  paid  to  Nageshar  Tamboli. 
He  has  already  been  convicted  in  res- 
pect of  the  receipt  of  them  He  has 
since  died  It  is  established  beyond  pos- 
sibility of  doubt  that,  on  each  occasion 
that  the  money  was  paid,  Maharaj  Biha- 
ri was  present  with  Nageshwar  Tambolr 
and  witnessed  the  latter's  thumb  im- 
pression M ah araj  Bihari  was  at  the 
time  a  young  man  living  in  Ajodhya  who 
was  continually  frequenting  the  local 
post  office  He  was  permitted,  although 
he  was  not  a  member  of  the  department, 
to  work  in  the  post  office  as  an  upaid 
hand,  and  the  prosecution  suggest  that  he 
took  advantage  of  his  position  to  cut  the 
genuine  halves  of  these  money  orders,  to 
paste  the  false  instructions  on  to  each 
and  thus  to  obtain  payment  to  his  ac- 
complice Nageshwar  Tamboli  of  the 
amounts  in  question.  We  have  been 
through  the  evidence  on  the  record  and 
we  find  that  the  prosecution  have  esta- 
blished their  case  by  overwhelming  evi- 
dence The  defence  of  Mahara]  Bihari 
is  that  he  filled  up  these  instructions, 
because  he  was  practising  filling  up  in- 
structions to  fit  himself  for  possible  em- 
ployment in  the  postal  department,  and 
that  he  happened  accidentally  to  be  with 
Nageshwar  Tamboli  when  Nageshwar 
received  the  amounts,  and  saw  nothing 
surprising  in  the  fact  that  the  payments 
were  being  made  upon  the  dummy  in- 
structions which  he  had  been  filling  in, 
to  perfect  himself  in  the  art  of  making 
entries  on  a  money  order  form,  the  en- 
tries being  entries  which  are  never  made 
by  the  post  office  officials  but  are  made 
by  the  remitter.  The  jury  refused  to- 
convict  upon  the  evidence. 

It  is  the  practice  of  this  Court  not  to* 
interfere  in  cases  of  acquittal  by  a  jury 
unless  the  acquittal  stands  out  as  patent- 
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ly  bad.  We  have  no  hesitation  in  de- 
ciding that  in  this  particular  case  the 
verdict;  of  the  jury  is  patently  bad  and 
perverse.  It  is  more  than  perverse.  It 
is  amazingly  perverse.  It  is  hard  to  un- 
derstand the  mentality  of  people  who 
could  have  overlooked  such  evidence  as 
there  was  for  the  prosecution  and  accept- 
ed such  defence  as  was  propounded  on 
behalf  of  Maharaj  Bihari  There  cm  be 
no  c|pubt  to  our  minds  that  on  a  proper 
view  of  the  evidence,  Mahraj  Bihari  is 
guilty.  We  find  him  guilty  accordingly 
of  the  charge  under  S  467,  I.  P.  0.  The 
fraud  was  a  very  serious  one.  It  should 
be  made  clear  that  attempts  to  tamper 
with  the  business  of  the  post  office  in 
receiving  and  paying  money  orders  in 
order  to  obtain  illicit  gain  thereby  should 
be  dealt  with  strictly.  We  sentence 
Maharaj  Bihari  to  5  years'  rigorous  im- 
prisonment. 

N.K./R.K.  Accused  convtcted. 
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PCJLLAN,  J. 

Laohhmi  Narain  and  another — Accused 
— Applicant. 

v, 

Emperor — Opposite  Party. 

Criminal  Eef.  No.  42  of  1928,  Decided 
on  30th  November  1928,  made  by  the  Sesg. 
Judge,  fUe  Bireli 

Criminal  P.  C.,  S.  190  (c)  —  Magistrate 
making  enquiry  and  reporting  the  case — Ma- 
gistrate lake*  cognizance  of  the  case — Pro- 
cpedinga  by  the  same  Magistrate  are  illegal. 

A  District  Magistral  aonb  a  matter  to  Sub- 
Divisional  Magistrate  for  enquiry  and  report, 
and,  after  ths  raporb  was  made,  ordered  him  to 
try  the  caao  himself.  No  opportunity  waq 
given  to  the  accusad  to  be  tried  by  a  different 
Magistrate  and  he  was  convicted. 

Held  :  that  it  was  the  Magistrate  who  took 
cognizance  of  the  case  and  the  proceedings 
should  be  quashed  as  the  case  should  havo 
been  tried  in  another  Court.  [P  87  G  2] 

J.  Jackson—  for  Applicants. 

H.  K.  Ghosh— for  the  Crown. 

Judgment. — This  is  a  reference  made 
by  the  Sessions  Judge  of  Rae  Bireli  for 
setting  aside  the  conviction  in  a  case  of 
petty  theft.  The  learned  Sessions  Judge 
has  expressed  at  length  his  opinion  that 
the  proceedings  were  illegal.  The  matter 
was  brought  to  the  notice  of  the  District 
Magistrate  by  the  Settlement  Officer  who, 
as  suoh,  was  not  using  magisterial 
powers.  The  District  Magistrate  then 


seat  the  matter  to  the  Sub-Divisional 
Magistrate  for  an  inquiry  and  report,  The 
latter  made  an  inquiry  and  report  that  a 
certain  tree  had  been  cut  by  one  Jadu- 
nath  and  that  a  case  should  be  instituted. 
Thereupon  the  District  Magistrate  or- 
dered the  Sub-Divisional  Magistrate  to 
try  the  case  himself.  The  view  taken  by 
the  Sessions  Judge  is  that,  as  the  Sub- 
Divisional  Magistrate  took  cognizance  of 
the  case  uhder  S.  190  (c),  Criminal  P.  C  , 
he  should  have  given  the  accused  an  op- 
portunity to  be  tried  by  a  different  Magis- 
trate. Not  only  the  Sub-Divisional  Ma- 
gistrate not  do  this,  but  he  refused  the 
application  of  fcho  accused  to  have  the 
matter  transferred  to  another  Court  and 
the  District  Magistrate  confirmed  this 
view  on  the  erroneous  finding  that  he 
himself  had  taken  cognizance  of  the  cose 
and  not  the  Sub-Divisional  Magistrate.  I 
cinnot  understand  what  oa.se  it  was  of 
which  the  District  Magistrate  took  cog- 
nizanco.  It  cannot  hivo  been  any  case 
set  up  by  the  letter  of  the  Settlement 
Officer  because,  if  it  be  held  that  that 
letter  was  a  complaint  at  all,  it  was  a 
complaint  against  another  person,  not 
Judunath  whose  trial  was  ordered 

It  appears  to  me  that  when  the  matter 
was  given  over  to  the  Sub-Divisional  Offi- 
cer for  inquiry  and  he  after  inquiry  deci- 
ded that  the  case  should  proceed,  it  was 
he,  and  nobody  else  who  took  cognizance 
of  the  case  That  being  so  I  agree  with 
the  learned  Sessions  Ju-.lge  that  the  case 
should  have  been  tried  in  another  Court 
and  I  cannot  hold,  as  I  havo  bean  reques- 
ted to  hold  by  the  Crown,  that  the  accused 
were  not  prejudiced  by  the  fact  th.it  the 
ci36  was  trie.l  by  the  Magistrate  who  had 
marle  an  inquiry  into  it.  Apart  from  thU 
there  were  several  other  irregularities,  in 
particular  the  failure  of  the  Magistrate  to 
summon  the  Settlement  Officer  as  a  wit- 
ness for  the  defence  If,  as  he  said,  the 
complainant  told  him  that  the  tree  was 
cut  by  one  Lachmi  Narain  it  would  be  a 
strong  point  in  the  defence  of  Jadunath 
who  has  now  been  accused  of  this  offence 
The  reasons  given  by  the  Magistrate  for 
not  calling  the  Settlement  Officer  are 
quite  inadequate  and  his  suggestion  that 
the  Settlement  Officer  did  not  understand 
Hindi  is  gratuitous  la  any  case  it  was 
a  matter  which  the  Settlement  Officer 
should  have  been  able  to  depose  to  him- 
self The  leirned  Sessions  Judge  has  sug- 
gested a  retrial,  but  considering  that  the 
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subject  of  the  dispute  is  a  single  babul 
tree  I  am  of  opinion  that  the  matter  has 
gone  far  enough,  and  that  no  good  object 
would  be  served  by  having  this  petty  case 
tried1  again  by  another  Magistrate.  I 
therefore  accept  the  reference  and  order 
that  the  conviction  be  quashed  and  the 
sentence  set  aside. 

W.S./H.K.  Conviction  quashed. 
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WAZIE  HASAN  AND  PULLAN,  JJ. 

Danst  Dhar  —  Decree-holder— Appel- 
lant. 

v 

Jagmohan  Das  and  another—  Judg- 
ments-debtors— Respondents. 

Execution  of  Decree  Appeal  No  58  of 
1927,  Decided  on  3rd  February  1928, 
against  order  of  the  Addl  Disfc. 
Judge,  Lucknow,  D/-  22nd  August  1927. 

Civil  P.  C.,  O.  21,  R.  *5— Suit  by  a  sub- 
sequent mortgagee — Prior  mortgagee  made 
•  party — Abandonment  of  the  issue  as  re- 
gards prior  mortgage  is  no  bar  to  prior  mort- 
gage b^ini;  shown  in  the  sale  proclamation 
in  execution  of  subsequent  mortgagee's  de- 
cree. 

According  to  the  rules  of  procedure  the  prior 
mortgagee  is  not  a  necessary  paity  to  tho  suit 
brought  by  tho  subsequent  mortgagee  And  an 
iSBUo  directed  towards  the  inquiry  into  the 
existence  or  validity  of  a  claim  on  a  prior 
mortgage  cannot  be  treated  as  an  issue  dir- 
ect ly  and  substantially  arising  in  tho  suit. 
Consequently  its  abandonment  doos  not  am- 
ount to  abandonment  of  tho  rights  of  the  party 
under  the  prior  mortgage  and  is  no  bar  to  the 
prior  incumbrance  bomg  shown  in  the  salu 
proclamation  in  executing  the  decroa  of  the 
subsequent  mortgagee.  A.  I.  R.  19^0  P.O.  81; 
Foil.;  27  Mad.  259  (F  B  ),  Ref  [P  89  C  1] 

Niamatullah,  Bhawani  Shankar  and 
Hakimud-din — for  Appellant. 

Ali  Zaheer,  Day  i  Ktsh*n  Seth  and  S. 
M.  Ahmad—  for  Respondents  1  and  2 

Judgment 'This  is  an  appeal  from 
the  order  of  3rd  Additional  District 
Judge  of  Lucknow  dated  22nd  August 
1927  in  proceedings  relating  to  the  execu 
fcion  of  a  decree.  By  the  order  under  ap- 
peal the  order  of  the  Court  of  first  in- 
stance was  affirmed. 

The  facts  are  as  follows: 

The  village  of  Aqilpur,  pargana  Luck- 
now,  was  owned  by  one  Lula  Behari  Lil. 
On3rdJanuiry  1913  Lala  Bohari  Lai 
transferred  the  village  just  now  mention- 
cvl  by  way  of  a  usufructuary  mortgage  to 
Lala  Jagmohan  Das,  respondent  for  a  con- 


eideration  of  Rs.  20,000.  ID  pursuance 
of  the  morrtgage,  it  is  agreed,  the  mort- 
gagee entered  into  the  possession  of  the 
village  of  Aqilpur  On  12th  October  1914 
Lala  Behari  Lai  borrowed  a  sum  of 
Rs  2,000  from  B  tin  si  d  bar  appellant  and 
hypothecated  the  village  of  Aqilpur  by 
way  of  security  for  payment  of  the  loan. 
On  17th  April  1915  Lala  Behari  Lai  sold 
the  village  of  Aqilpur  to  one  Ltla  £nder 
Prasad.  The  bulk  of  the  purchase  money 
was  directed  to  bo  paid  by  the  vendee  to 
Lila  Jagmohan  Das  in  satisfaction  of  tho 
mortgigoof  3rd  January  1913  hut  was  not 
BO  paid  Liln  Jagmohan  Das  and  Lila 
Indar  Prasad  are  brothers  On  a  partition 
of  the  family  property  in  the  year  1916  the 
interest  which  Lala  Indar  Prasad  had 
acquired  in  tho  village  of  Aqilpur  under 
the  sale  of  17th  April  1915,  was  allotted 
to  the  share  of  Lila  Jagmohan  Das  and 
from  that  period  of  time  the  mortgagee's 
interest  under  the  mortgage  of  3rd  January 
1913,  and  the  equity  of  redemption  came 
to  be  vested  in  L'lhi  Jagmohan  Diis. 

In  the  year  1922  Lila  Bjuisidhar 
brought  a  suit  for  the  recovery  of  the 
mortgage  money  due  to  him  under  tho 
bond  of  12th  October  1914,  and  the  re- 
lipf  for  which  prayer  was  made  in  that 
suit  was  the  Stile  of  tho  village  of  Aqil- 
pur Lila  Jagmohan  Das  and  Lala  Be- 
hari Lil  were  impleaded  as  defendants. 
In  the  plaint  Lala  Bansidhar  altogether 
omitted  to  make  any  reference  to  the 
mortgage*  of  3rd  January  1913.  Lala 
Jagmohan  Das  in  his  written  statement 
disclosed  the  mortgage.  In  this  state 
of  pleading  an  issue  was  framed  by  the 
Court  for  the  purpose  of  making  an  in- 
quiry as  to  the  existence  of  the  mortgage 
of  3rd  January  1913.  At  a  subsequent 
stage  of  the  proceedings  the  issue  was 
struck  off  on  the  ground  that  Lila  Jag- 
moT»an  Das  did  not  desire  to  press  for  an 
inquiry  in  respect  of  his  mortgage  just 
now  mentioned.  The  result  was  that  a 
decree  for  sale  of  the  village  of  Aqilpur 
was  passed  in  favour  of  Lila  Bansidhar. 

Naturally  in  the  circumstances  men- 
tioned above  the  decree  directed  the  sale 
of  the  property  without  mentioning  either 
that  the  sale  was  to  be  free  from  incum- 
branco  or  that  it  was  to  be  subject 
to  an  incumbrance.  When  in  execution 
proceedings  of  this  decree  a  sale  pro- 
clamation came  to  be  prepared  as  re- 
quired by  R.  66,  0.  21,  Civil  P.  C.,  Lila 
Jagmohan  Das  applied  to  fcha  Court  seised 
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of  those  proceedings  for  an  entry  of 
the  mortgage  of  3rd  January  1913  to  be 
mode  in  the  sale  proclamation.  The 
decree-holder,  Lila  Banaidhar,  resisted 
this  application  but  the  Courts  below 
have  pissed  an  order  in  favour  of  Lila 
Jagmohan  Das  directing  that  the  mort- 
gage of  3rd  January  1913  bo  entered  in 
the  sale  proclamation,  It  is  against  this 
order  that  the  present  appe.il  has  been 
preferred  hy  Lila  Bnsiclhir.  At  the 
hearing  of  the  appeal  a  preliminary  ob- 
jection WAS  raisoi  by  the  leirnei  counsel 
for  the  respondent  to  the  effect  that  no 
appej.1  lay  and  in  support  of  the  objection 
reliance  was  placed  upon  a  Full  Bench 
decision  of  the  High  Court  at  Madras  in 
t.he  case  of  Sivagami  Achi  v,  Subrah- 
mania  Ayyar  (l).  But  hiving  regard  to 
the  fj,ct  Lint  wo  have  hoard  the  appe.il  on 
its  merits  and  corno  to  the  conclusion  that 
it  fails  we  refnin  to  express  any  opinion 
on  the  question  ra.ise.1  in  the  preliminary 
objection. 

Tn  support  of  the  appeil  two  points 
wore  urged.  (L)  That  the  inquiry  into  the 
claim  of  Lila  Jiigmohan  Dig  to  have  the 
mortgage  of  3rd  Jaiuiry  1913  entered  in 
the  silo  proclamation  ng  a  prior  incum- 
hrance  \\MS  barrcvl  by  the  rule  of  res 
j  ml  i  cat  a  having  regard  to  what  had 
t.  FAD  spiral  before  the  passing  of  the 
decree,  and  (2)  that  the  mortgage  of 
3rd  January  1913  was  extinguished 
by  reason  of  the  allotment  of  the 
village  of  Aqilpur  to  the  share  of  Ltla. 
Jagmohan  Dag  at  the  partition  of  the 
family  property  in  the  year  1916.  We 
Are  of  opinion  that  there  is  no  substance 
in  either  of  the  two  grounds.  It  appears 
to  us  that  the  conduct  of  Lila  Jagmohan 
Das  in  withdrawing  the  issue  which 
was  raised  in  the  suit  amounted  to  no 
more  than  an  abandonment  of  a  plea 
which  was  wholly  foreign  to  the  sub- 
stance of  the  suit.  We  cannot  construe 
that  act  of  La  I  a  Jagmohan  Das  as  an  ab- 
andonment of  his  rights  if  he  had  any 
under  the  mortgage  of  3rd  January  1913. 
That  the  plea  bearing  on  that  mortgage 
was  wholly  unnecessary  for  the  proper 
decision  of  that  snit  is  cleir  from  the 
fact  that  the  suit  was  brought  by  the 
subsequent  mortgagee  According  to  the 
'rales  of  procedure  the  prior  mortgagee 


was  not  a  necessary  party  to  the  suit  and 

m.n    iaauo   directed    towards     the    inquiry 

into  the^  existence  or  valid  ity  of   a   claim 

(1)  [1904]'  27  Had.  25J=U  M.  L,  J,  57  (F.B), 


on  a  prior  mortgage  cannot  in  the  circum- 
stances be  treated  as  an  issue  directly 
and  substantially  arising  in  the  suit. 
The  latest  pronouncement  of  their  Lord" 
ships  of  the  Judicial  Committee  on  the 
point  of  view  which  we  have  just  now 
expressed  is  to  be  found  in  Radha  Kishun 
v.  Khurshed  Hotsem  (2). 

In  support  of  the  second  ground  three 
circumstances  are  relied  upon  for  the  pur- 
pise  of  showing  that  Lila  Jagmohan  Das 
did  not  intend  to  keep  alive  the  incumbr- 
ance  of  3rd  Jaiuiry  1913.  Those  circum- 
stances are-  (I)  The  act  of  Lili  Jagmohan 
Do,q  in  withdrawing  the  issue,  to  which 
reference  his  been  raide  in  the  preceding 
portion  of  this  judgment;  (2)  The  entry 
of  his  name  as  a  proprietor  and  not  as 
mortgagee  also  in  the  khowat  of  the  vill- 
age for  the  year  1923-1924,  and  (3)  his 
statement  ontainel  in  a  security-  bond 
which  he  executed  in  1923  to  the  effect 
that  ho  was  the  proprietor  of  the  village 
of  Aqilpur.  As  to  the  precise  proposition 
of  law  beiring  on  the  subject  of  merger, 
it  is  not  necessary  for  us  to  enter  into  any 
elaborite  discussion.  We  have  had  to 
state  it  on  previous  occasions.  It  will 
suffice  to  refer  to  two  cases,  Darshan 
Singh  v  Arjun  Singh  (3)  and  Hanwant 
Earn  v.  Ram  Harakk  (4).  The  Ust 
mentioned  case  was  decided  by  this 
Bench  According  to  the  view  of  law 
expressed  in  the  above  cases  the  question 
must  be  decide  1  in  favour  of  Lila  Jag* 
mohan  Das  unless  the  appellant  succeeds 
in  showing  fcha,t  it  WAS  not  for  the  bene- 
fit of  Lila  Jagmohan  Das  to  keep  the 
mortgage  of  3rd  January  1913  alive.  Now 
the  three  circumstances  referred  to 
above  do  not  lead  to  any  such  conclusion. 
As  to  the  first,  it  is  enough  to  say  that 
in  no  manner  it  indicates  Lila  Jagmohau 
Das's  intention  to  abandon  his  rights 
under  the  mortgage  of  3rd  January  1913. 
The  abandonment  of  the  issue  which  had 
arisen  in  the  suit  does  not  in  our  opinion 
as  we  have  already  said,  amount  to  an 
abandonment  of  rights.  As  to  the  second 
circumstance,  the  entry  in  the  khewat 
does  not  show  any  intention  of  Lila  Jag- 
mohan DAS  in  respeot  of  the  mortgage  of 
3rd  January  1913.  The  entry  incorrect 
so  far  as  it  goes  but  the  absence  of  an 
entry  in  the  same  register  to  the  effect 

(2)  A.  I.  R.  1120    P.O.     81-47   Gal.   662=47 
I.  A.  11  (P   C.). 

SA.  I.  R.  112fi   Ouih.  flOl. 
A.  I.  R.  1927  Oudh,  341. 
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that  Lala  Jagmohan  Daa  was  also  a  mort- 
gagee in  possession  cannot  by  any  stretch 
of  imagination  lead  to  an  inference  of 
Jagmohan  Das's  intention  to  extinguish 
his  rights  under  the  mortgage  in  question. 
The  third  circumstance  is  equally  'of  no 
consequence  whatsoever.  The  security 
bond  merely  describes  the  proprietary  in- 
terest of  Lala  Jagmohan  Das  in  the  vill- 
age of  Aqilpur.  It  does  not  disclose  oae 
way  or  the  other  as  to  what  his  inten- 
tions were  in  respect  of  his  mortgagee's 
interest  in  the  same  village. 

Before  we  take  leave  of  this  case  we 
may  mention  that  the  question  which  has 
at  present  arisen  relates  merely  to  the 
preparation  of  the  sale  proclamation  and 
is  as  to  whether  in  that  proclamation  the 
mortgage  of  3rd  January  1913  should  or 
should  not  bo  shown  as  a  prior  incumb- 
rance.  We  think  that  it  has  rightly  been 
held  by  the  Court  below  that  there  is  no 
bar  to  its  being  so  shown  and  that  it 
should  be  shown.  This  is  the  only  effect 
of  the  order  under  appeil  and  of  our  order. 

The  appeal  fails  and  is  dismissed  with 
costs. 

N.K./R-K.  Appeal  dismissed. 
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STUART,  C.  J. 

Bam  Het  Shukul — Defendant — Appli- 
cant. 

v.    • 

Ram  Ratan  —  Plaintiff  —  Opposite 
Party. 

Application  32  of  1928,  Decided  on  8tli 
November  1928,  for  revision  of  order  of 
Munsif,  Gonda,  D/-  17th  Angust  1928. 

Provncial  Sm.  C.  C.  Act,  Art.  35  (2)— 
Plaintiff  depositing  money  with  defendant 
*•  bailee — Defendant  refusing  to  return — No 
allegation  in  the  plaint  charging  defendant 
with  diihoneit  conversion  etc. — Suit  only 
for  damagei — Art.  35  (2)  doem  not  apply. 

Where  the  only  allegation  of  the  plaintiff  is 
that  he  deposited  certain  monoy  with  th3  de- 
fendant as  the  bailor  but  tha  defendant  refused 
to  return  the  same  and  there  is  nothing  in  the 
plaint  charging  the  defendant  with  dishonest 
misappropriation,  dishonest  conversion,  dis- 
honest use  or  dishonest  disposal,  and  tha  suit 
is  only  for  damages  for  breach  of  contract  Art. 
35  (2J  has  no  application.  [P  90  0  2] 

S.  N.  Roy — for  Applicant. 
Rameshan  Dayal — for  Opposite  Party. 

Judgment— The  facts  are  simple.  The 
allegation  of  the  plaintiff  was  that  he 


deposited  certain  money  and  certain 
papers  with  the  defendant  as  a  bailee  and 
that  the  defendant  refused  to  return  them. 
He  would  have  no  relief  for  specific  per- 
formance, but  he  was  entitled  to  relief  for 
damages  for  breach  of  contract  on  his 
plaint.  The  learned  Small  Cause  Court 
Judge  has  given  him  a  decree  partly  for 
money  compensation  and  partly  for  the 
return  of  papers.  In  so  fur  as  the  decree 
is  a  decree  for  the  return  of  tho  papers 
I  doubt  whether  he  had  jurisdiction  to 
pass  it  but  as  the  defendant  has  refused  to 
return  the  papers  the  only  portion  of  the 
decree  which  is  now  affected  in  respect  of 
the  non-return  of  the  papers  is  a  portion 
which  has  awarded  Rs.  160  damages  for 
failure  to  return  them.  The  case  as  it 
stood  was  a  case  for  damages  for  breach  of 
contract  and  the  effective  portion  of  the 
decree  is  a  decree  for  damages  for  breach 
of  contnct.  Such  a  suit  could  be  brought 
in  a  Small  Cause  Court-  The  learned 
counsel  for  applicant  argues,  however,  that 
the  allegations  imply  that  the  defendant 
had  committed  criminal  broach  of  trust  or 
criminal  misappropriation  and  that  in 
these  circumstances  the  jurisdiction  of 
the  Small  Cause  Court  is  barred  either 
under  the  provisions  of  Art.  35  (n),  Pro- 
vincial Small  Cause  Courts  Act  (Act  9  of 
1887)  or  under  the  provisions  of  Art  43 
(A).  Art.  43  (A)  has  of  course  no  appli- 
cation as  this  suit  was  a  suit  for  damages 
I  do  not  consider  that  Art.  135  (ii)  has  any 
application  either,  for  there  is  nothing  in 
the  plaint  charging  the  defendant  with 
dishonest  misappropriation,  dishonest  con- 
version, dishonest  use  or  dishonest  dis- 
posal. 

There  is  no  suggestion  anywhere  in  the 
plaint  that  the  defendant  has  been  dis- 
honest. The  only  suggestion  was  that  he 
has  broken  his  contract  as  bailee  The 
application  fails  on  this  point  also.  At 
the  learned  counsel's  request  I  have  gone 
into  the  matter  on  the  merits  I  cannot 
disturb  the  finding  which  appears  to  me 
to  be  a  very  sensible  finding  of  fact.  I 
therefore  dismiss  this  application. 

W.s  /B.K.        Application  dismissed. 


1929 


MANOHAR  LAL  v.  MOHBE  LAL 


Oudh  91 


*  A  I.  R.  1929  Oudh  91 

WAZIR  HASAN,  AG.  C.  J.  AND 

PCJLLAN,  J. 

Manohar  Lai — Plaintiff — Applicant, 
v. 

Mohre  Lai  and  others — Opposite  Party. 

Application  No.  14  of  1928,  Decided  on 
22nd  November  1928. 

*(•)  Civil  P.  C.,  S  115-Return  of  plaint 
for  Want  of  jurisdiction  affirmed  in  appeal 
— Order  could  b?  revised. 

The  Court  of  first  instanco  returned  the 
plaint  on  tho  ground  that  that  Court  had  no 
jurisdiction  to  entertain  it.  This  order  was 
affirmed  on  a.ppoa.1  by  tho  District  Judge. 

Held  m  that  tho  order  could  bo  revis3(l  .  A.  I. 
R.  1917  P.  C.  71,  Foil.  ,  1C  A.  L.  /.  535,  Dist. 

[P  92X3  1] 

*  (b)  Civil  P.  C.,  S.  20  (c)— Primary  tran- 
saction of  sale  and  purchase  at  one  place — 
Execution  of  promissory  notes  in  respect  of 
unpaid  price  at  another  place — Cause  of  ac- 
tion to  recover  price  accrues  at  place  of 
primary  transaction. 

'  Pnina  facio  tho  question  of  jurisdiction 
muat  bo  decided  on  fcha  averments  contained 
in  the  plaint.  [P  92  C  1] 

Whore  tho  plaint  alleges  that  tho  primary 
transaction  of  the  sale  and  purchase  of  articles 
took  place  at  one  placo,  tho  liability  of  tho 
purchaser  for  tho  pries  of  tho  articles  natu- 
rally arises  out  of  that  transaction.  Tho  cause 
of  action,  therefore,  for  a  suit  to  recover  the 
prioa  accrues  at  that  place,  and  is  not  extin- 
guished by  the  execution  of  promissory  notes 
in  respect  of  the  same  debt  at  a  subsequent 
date  and  at  another  placo.  [P  92  C  2] 

A  P.  Sen  and  S  G  Das— for  Appel- 
lant 

H.  D.  Chandra— for  Respondent  4. 
Judgment. — This  is  an  application  in 
revision  under  S  115,  Civil  P.  C.,  by  a 
plaintiff  whose  plaint  has  been  returned 
by  the  Court  of  the  Subordinate  Judge  of 
Sitapur  for  presentation  to  another  Court 
on  the  ground  that  the  former  Court  had 
no  jurisdiction  to  entertain  it,  The  order 
of  the  Subordinate  Judge  baa  been  affirmed 
on  appeal  by  the  District  Judge  of  Sita- 
pur. At  the  hearing  of  the  application 
a  preliminary  objection  was  taken  by  the 
opposite  party  that  no  revision  lay  in  a 
case  of  this  nature.  In  support  of  this 
objection  reliance  was  placed  upon  a  deci- 
sion of  a  Bench  of  the  High  Court  of 
Allahabad  in  the  case  of  Jawala  Prasad 
v.  E.  I.  Rij.  Co.  (l)  In  that  case  it  was 
admitted  that  the  District  Judge,  who 
had  affirmed  the  decision  of  the  Court  of 
stance_o  !l_-5PP?-aL  hvl  jurisdiction 

(1)  [1918]  16  A.  L.  J,~53)=4G i  I.  0.  93. 

(9J-A.I.R.  1917  P.O.  71=40  Mud.   793=44 
I.  A.  361  (P.  0.), 


to  entertain  the  appeal  before  him.     This 
being  so,  the  learned  Judges  proceeded    to 

say  : 

"If  in  the  exercise  of  his  jurisdiction  ha- 
committed  an  error  (we  do  not  hold  that  ha 
did  so)  that  doea  not  give  the  applicants  & 
right  to  apply  in  revision  under  S.  115,  Civil 
P.  C." 

It  will  be  seen  from  what  we  hav* 
quoted  just  now  that  the  ratio  decidendi 
of  the  decision  was  that  the  District; 
Judge  had  no  jurisdiction  to  entertain 
the  appeal.  It  does  not  appear  that  tho 
learned  Judges  were  invited  to  entertain 
the  application  in  revision  as  against  the 
order  of  tho  Court  of  first  instance.  Whab 
would  have  been  their  decision  had  they 
been  so  invited  we  need  not  pause  to  con- 
jecture. The  fact  that  the  law  allows  & 
first  and  only  appeal  in  a  case  of  this 
nature  to  a  Court  which  is  not  a  High 
Court  and  that  appeal  has  been  preferred 
and  decided  is  clearly  not  a  ground  for 
ousting  the  High  Court  from  jurisdiction 
with  which  it  is  invested  under  the  provi- 
sions of  S.  115,  Civil  P  C.,  of  calling  for 
the  record  of  any  case  which  has  been 
decided  by  any  Court  subordinate  to  tho 
High  Court.  An  appeal  is  a  bar  only  in 
a  case  in  which  it  lies  to  the  High  Court, 
the  words  being  "and  in  which  no  appeal 
lies  thereto"  (that  is  the  High  Court). 
Every  Court  must  be  deemed  to  be  pos- 
sessed of  jurisdiction  to  decide  the  ques- 
tion whether  it  has  jurisdiction  to  enter- 
tain a  certain  suit  or  appeal  or  not  and 
to  that  extent  it  may  be  conceded  that 
the  District  Judge  had  jurisdiction.  The 
question  of  jurisdiction  is  primarily  a 
question  of  law  but  if  a  Court  appears  to 
have  exercised  a  jurisdiction  not  vested 
in  it  by  law  or  to  have  failed  to  exercise 
a  jurisdiction  so  vested  or  to  have  acted 
in  the  exercise  of  its  jurisdiction  illegally 
or  with  material  irregularity  then  it  be- 
comes a  question  of  law  in  which  the 
question  of  jurisdiction  is  involved  and 
falls  within  the  purview  of  8.  115,  Civil 
P.  C.  "The  section  is",  to  use  the  words 
of  Lord  Atkinson  in  the  CJLSO  of  Bala- 
krishna  Udayar  v.  Vasudeva  Aiyar  (2), 

"not  directed  against  conclusions  of  law  or 
fact  in  which  thj  question  of  jurisdiction  is 
nob  involved." 

In  the  prowling  soifcoico  his  Lordship 
said  : 

"It  will  ho  observed  that  the  section  applies, 
to  jurisdiction  alona,  tho  irregular  exeroiao  or 
non-ex3rci.se  -of  it,  or  tho  illegal  assumption 
of  it.'1 
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In  the  present  case  the  learned  District 
Judge  has  affirmed  the  order  of  the  Oourt 
of  first  instance  which  Court  had  arrived 
at  a  conclusion  of  law  which  involves  the 
question  of  jurisdiction.  We  are  therefore 
of  opinion  that  the  application  before  us 
is  maintainable  aid  we  overrule  the 
preliminary  objection. 

The  circumstances  bearing  on  the 
merits  of  the  case  are  as  follows  :  There 
were  four  defendants  to  the  suit  out  of 
which  only  one  appsired  in  the  Court  of 
first  instance  and  raised  i  plea  of  absence 
of  jurisdiction  in  the  Cmrt  of  the  Sub- 
ordinate Judge  of  Sitapur.  The  plea  has 
been  upheld  by  bith  the  lower  Courts,  as 
we  have  already  stated  Priraa  fac  e  the 
question  of  jurisdiction  must  be  decided 
on  the  averments  contained  in  the  plaint 
and  in  the  present 'cise  nothing  his  ap- 
peared in  the  evidence  so  far  as  it  was 
admitted  on  this  question  to  displace  that 
view.  In  para  I  of  the  plaint  the  plain- 
tiffs stated  that  they  were  the  owners  of 
a  firm  in  Biswa,n  in  the  District  of  Sita- 
pur carrying  on  a  business  of  brokerage 
in  grain  and  molasses  In  para.  2  it  w;is 
said  that  the  defendants  were  the  owners 
of  a  firm  in  the  cinton-nents  of  Nimach 
within  the  territory  of  Gwalior.  In  para.  3 
it  was  alleged  that  the  defendants'  firm 
purchased  molasses  from  the  plaintiffs' 
firm  of  the  value  of  Rs  11,578  odd  bet- 
ween 13th  December  1923  and  27th 
January  1924  ;  thit  the  price  of  other 
purchases  made  by  the  defendants  amoun- 
ted to  Rs  93  and  that  the  defendants' 
lirm  paid  in  from  time  to  time  the  sum  of 
Rs.  7,699  to  the  plaintiffs'  firm  In  para.  4 
it  was  stated  that  accounts  were  adjusted 
between  the  parties  on  24th  March  1924 
and  a  sum  of  Rs  4,000  was  found  due  to 
the  plaintiffs  from  the  defendants  which 
the  defendants'  firm  promised  to  pay  in 
four  equal  instalments  viz  ,  1 6th  October 
1924,  14th  April  L925,  llth  October  1925 
and  9th  May  1926  In  para.  8  the  cause 
of  action  for  the  present  suit  laid  for  the 
recovery  of  the  above-mentioned  instal- 
ments together  with  interest  was  stated 
to  have  accrued  on  24th  March  1924,  the 
date  on  which  the  accounts  were  adjusted, 
and  also  on  the  four  dates  on  which  the 
instalments  became  due.  It  further  ap- 
pears that  the  defendants  executed  four 
promissory-notes  every  one  of  the  value 
of 'Hs.  1,000  corresponding  to  the  instal- 
ments mentioned  above  in  favour  of  the 
plaintiffs.  These  notes  were  produced 


by  the  plaintiffs  They  also  produced  two 
letters  written  by  the  defendants  of  dates 
subsequent  to  the  dates  of  the  instalments 
whereby  they  promised  to  send  the  money 
due  to  the  plaintiffs  to  their  firm  at 
Biswan.  These  letters  have  been  duly 
proved  and  accepted  in  evidence.  In  the 
above  stated  circumstances  and  on  those 
facts  we  are  of  opinion  that  the  learned 
Subordinate  Judge  by  returning  the  plaint 
has  failed  to  exercise  the  jurisdiction 
vested  in  him  by  law.  It  was  agreed  in 
tho  Court  of  first  instance  that  the  ae- 
ciunts  which  were  adjusted  on  24th  March 
1924  were  adjusted  at  Nimach.  It  was  not 
argued  before  us  that  that  fact  alone  dives- 
ted,the  Sitapur  Court  of  the  jurisdiction 
which  it  has  otherwise  possessed.  The 
plaintiffs  had  further  pie ided  that  there 
was  an  oral  agreement  subsequent  to  the 
execution  of  the  prommissory-notes  under 
which  the  defendants  had  undertaken  fc» 
rep  ly  the  money  at  Biswan.  This  plea  has 
failed  on  evidence  and  was  not  re-opened 
before  us 

The  prima-y  transaction  of  the  sale  and 
purchase  of  molasses  must  bo  assumed  on 
the  allegations  inaie  in  the  plaint  to  have 
taken  place  at  Biswan  and  the  defendants' 
liability  for  the  price  of  the  articles  pur-i 
chased  by  them  naturally  arose  out  of  that 
transaction  This  being  so  it  is  clear 
that  the  cause  of  action  for  the  present 
suit  arose  at  Biswan.  The  execution  of 
the  promissory  notes  at  a  subsequent  date 
and  at  Nimach  cannot  in  our  opinion 
extinguish  the  ciuse  of  action  just 
now  mentioned.  There  was  no  fresh 
contract  between  the  parties,  the  evidence 
for  which  might  have  been  intended  to  be 
created  by  the  execution  of  the  promis- 
sory-notes The  old  liability  for  the  price 
of  the  articles  was  the  real  and  indeed 
the  sole  consideration  supporting  tho 
promissory  notes.  In  this  view  of  the 
case  it  is  not  necessary  to  enter  into  the* 
discussion  as  to  whether  the  English  rule 
that  it  is  the  duty  of  a  debtor  to  find  and 
pay  his  creditor  would  be  applicable  or 
not,  had  this  suit  been  founded  on  the 
promissory  notes  alone  and  not  on  any 
antecedent,  independent  and  completed 
transaction  We  accordingly  allow  this 
application,  set  aside  the  orders  passed  by 
the  lower  Courts  and  remand  this  case  to 
the  Court  of  first  instance  with  directions 
that  the  suit  be  reinstated  in  its  original 
number  in  the  register  of  suits  in  that 
Court  and  tried  according  to  law.  Having 
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regard  to  the  fact  that  the  plaint  was  not 
carefully  wo r led  we  mike  no  order  as  to 
oostB  in  favour  of  the  plaintiffs.  The 
parties  will  bear  their  own  coats  in  all 
the  three  Cjurts  up  to  this  stage. 

W.S./R.K.  Case  remanded. 

AIR  1929  Oidh93 

GOKARANNATH  MTSRA  AND 

i  SRIVASTAVA.  J  J. 

Rajindra  Bahadur  Singh — Defendant 
— Appellant. 

v. 

Malhoo  Khan  and  others — Plaintiffs — 
Respondents 

First  Appail  No.  7  of  1928,  Decided  on 
31st  July  1928. 

(a)  Registration    Act,    S.    2,  Cl.  (S)— Trees 
•old  to  be  cut  and  removed — Sale-dsed    does 
not  create    interest    in    immovable  property 
and  is  admissible  in    evidence   even    if  unre- 
gistered—Registration Act,  S.  49. 

Whera  tin  objocb  of  bho  sab  of  trees  is  to 
convert  thorn  inijb  movaablas  by  getting  thorn 
ou!i  and  lamovad,  and  bho  parties  to  tha  tran- 
saction do  not  contemplate  that  tho  trsas 
should  continua  to  stand  and  ba  enjoyed  as 
such,  tho  documents  relating  to  the  transac- 
tion do  not  crnata  any  mtareat  in  immovablo 
proparty  and  aro  admissible  in  evidsnco  ovon 
though  unregistered  20  Mad.  58,  Disf.  ,  G 
Mai.  H.  C,  H.  71,  Foil.  [P  91  C  2] 

(b)  H.nd'j    Law  —  Alienation  —  Widow  — 
Permiasioi  granted  to  cut  and    remove    trees 
of   spontaneous  growth  and  subject  to  perio- 
dical cutting  for   cash    coniid-rakioi — Tran- 
saction   is   for    bsasfit  of  estate  and  done  in 
ordinary  courss  of  manajam-nt  and  is    bind- 
ing on  reversioners. 

Within  tha  limits  impoaol  upon  hir  a  foniila 
holder  ha?  tho  most  absolute  power  of  onjoy- 
mont  :  A.  I.  R.  1J15  P.  C.  18,  Foil.  9hj  is  for- 
bidden bo  oo  rain  it  waste  or  to  endanger  bho 
property  in  possassioa.  [P  95  G  1] 

A  widow  gave  permission  to  out  and  rjmovj 
within  four  years  trejs  of  a  sp3cifiad  class  from 
the  jungli  in  oarbain  villig-as  for  a  cash  con- 
sidsration.  The  transaction  related  to  a  class 
of  treas  of  spontaneous  growth  which  was  aub- 
joot  to  panoiical  cutting. 

Held  :  thaf:  tha  transactions  were  for  tin 
b3nofl!i  of  ths  esUta  and  done  in  the  ordinary 
course  of  manngamantj  of  tho  estate,  and  hence 
binding  on  revarsionors.  [P  95  0  1,  2J 

Rdj  Narain  Shukla — for  Appellant. 
Khaliquzzaman—ioi:  Respondents. 
Judg  ncnt. — Th-xkurain    Jairaj    Kuar 
was  the  widow  of  a  t  ifaqdir  aid  as  suoh 
in  posaesaiji  of  the  Daotalia  eabibe  in  the 
Gjidi  District      Tha  pUintiiTs*  oase  WAS 
fchifc  on  2nd  December  L925,  30th  January 
1926,  and  27th  February  L926,  she  execu- 
te I  three  documeita  granting    the   pUin- 
titf  1  permission  to  out  and  remove  with- 


in a  period  of  four  years  trees  of  a  speci- 
fied class  from  the  jungle  in  certain  vil- 
lages forming  purt  of  her  estate  in  consi- 
deration jf  sums  of  money  paid  to  her  by 
the  pUintitf  1  Thakurain  Jairaj  Kuar 
died  01  8th  October  1926,  leaving  the 
defen  Uit  aq  the  neiresfc  reveraioner  of  her 
husband  The  plaintiffs  further  alleged 
that  the  defendant,  shortly  after  his  suc- 
ceeding to  the  possession  of  tho  estate  on 
llfch  November  1926,  t^ok  unlawful  pos- 
session of  the  jungle,  and  dispossessed 
them.  They,  therefore,  sued  for  damages 
and  in  the  alternative  for  possession  of 
the  jungle  in  question.  Plaintiffs  2  and 
3  were  joined  in  the  suit  as  persons  who, 
subsequent  to  the  transaction  mentioned 
above,  had  become  partners  with  plain- 
tiff 1.  The  delendant  denied  the  transac- 
tions set  up  by  the  plaintiffs  and  pleaded 
th-afc  Thakurain  Jaiuaj  Kuar  was  an  illite- 
rate pirdnnashin  lady  and  even  if  it  were 
proved  that  the  plaintiffs  had  deceitfully 
obtained  her  signatures  on  any  papers  tho 
defendant  could  not  be  bound  by  them. 
The  defendant  also  deniel  the  receipt  of 
consideration  and  plotdod  that  in  any 
case  the  transictiois  were  not  within  her 
competence  as  a  Hindu  widow  and  could 
not  be  binding  up:m  him  after  her  death. 

The  learned  Subjrdin  ite  Judge  of  Gonda 
rejected  the  contentiois  raised  in  defence 
aid  gave  pUiitiil'  L  a  decree  for  pis  ses- 
sion of  the  juigle  luls  in  suit  anl  dis- 
missed the  claim  for  da-niges  The  de- 
feidaib  has  come  here  in  appeal  ail  his 
leirnei  counsel  his  impugiel  practically 
all  the  fiiJings  of  the  trial  Cjurt. 

Tho  first  quesbioi  requiring  determina- 
tion is  regarding  the  due  execution  of  the 
three  permits  which  aro  Rxa  2,  4,  and  G 
and  of  receipt  of  consideration  by  the  lady. 
Simultaneously  with  the  execution  of 
these  permits  three  receipts  were  als» 
executed  in  respoct  of  the  consideration 
piid  by  plaintiff  L  to  tha  ddce-isod  Juraj 
Kuar.  Those  receipts  are  Exs  L,  3  and  5 
The  leirnei  Subordinate  Julge  has  relied 
on  the  evdoico  of  P,  W.  1,  who  is  plain- 
tiff L,  Haji  MulhuKhan  P.  W.  4  (Run 
Sewak)  and  P  W.  5  (Kazim  Husain). 
We  have  cirefully  read  the  statements  of 
all  these  witnesses  aid  c*i  see  na  reason 
for  disagreeing  with  the  estimate  made 
by  the  trial  GouT-tof  the  value  of  their 
evidence  P.  W's.  4  and  5  wore  ad- 
mittedly in  tho  service  of  Jairij  Kuar 
and  would  in  the  ordinary  course  of  things 
be  expected  to  be  present  when  the  trau- 
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sections  took  place.  The  faot  that  the 
defendant  whea  he  succeeded  to  the  estate 
on  Jairaj  Kuir'a  death  dispensed  with  the 
services  of  these  old  servants  is  no  reason 
for  discrediting  them.  It  is  contended 
that  the  lady  did  nob  use  to  appair  before 
these  witnesses.  The  evidence  shows  that 
the  lady  was  sitting  behind  a  screen 
which  was  raised  a  little  bit  at  the  time 
of  her  making  the  sigaatures  in  the  pre- 
sence of  the  witnesses  referred  to  As 
regards  the  consideration,  the  witnesses 
deposed  that  the  money  was  counted  in 
their  presence  and  handed  over  to  the 
Thakurain  behind  the  screen  The  evi- 
dence further  shows  that  the  lady  was  an 
intelligent  woman  possessed  of  consider- 
able experience.  She  used  to  manage  the 
estate  for  herself  and  to  piss  necessary 
orders  Agreeing  with  the  trial  Court 
we  have  no  hesitation  in  holding  the  due 
and  intelligent  execution  of  the  documents 
and  payment  of  the  consideration  fully 
proved. 

The  next  point  urged  in  support  of  the 
appeal  was  that  the  documents  (Exs  2,  4 
and  6)  created  an  interest  in  immovable 
property  and  as  such  could  not  be  admis- 
sible in  evidence  for  want  of  registration 
The  definition  of  immovable  property  in 
S.  2,  sub-Cl.  (6),  Registration  Act  (16  of 
1908)  expressly  excludes  standing  timber 
from  the  citegory  of  immovable  property. 
The  appellant  has  relied  upon  the  decision 
of  the  Madras  High  Court  in  Seem  Chet- 
tiar  v.  Santhanathan  Chcttiar  (l).  We 
think  that  that  cise  is  distinguishable 
from  the  present  case.  In  that  case  in 
the  words  of  Shephard,  J.  : 

"  Tha  interest;  acquired  by  the  defendant 
under  the  mstrumint  consistsd  in  tho  right  to 
enjoy  the  produce  of  all  the  brags  in  the  tank 
bed  as  also  the  grass  and  the  reeds,  and  fur- 
ther to  cub  and  remove  the  traaa  for  a  period 
exceeding  four  years.  " 

The  terms  of  Exs  2,  4  and  6  are  sub- 
stantially different  from  the  terms  of  the 
instrument  which  formed  the  subject  of 
consideration  in  the  Madras  case  It  is 
perfectly  clear  in  the  present  case  that 
;the  trees  were  sold  merely  with  the  object 
(of  their  being  cut  and  removed  There 
I  was  no  intention  that  the  purchaser 
'should  have  any  right  of  enjoyment  of  the 
jproduce  either  of  the  trees  or  of  the  land 
'As  regards  the  period  of  four  years,  it  was 
allowed  simply  to  enable  the  plaintiffs  to 
cut  and  remove  the  trees.  The  fact  that 
the  period  appears  to  be  fairly  extensive 

(1)  [1897]  20  Mad.  58=6  M.L.J.  281  (F.BJ. 


would  not  render  the  transaction  a  trans* 
fer  of  an  interest  in  immovable  property 
In  the  case  of  Sukry  Kurdeppa  v.  Goon- 
dakull  Nagireddi  (2),  Holloway,  Acting 
O^J  ,  remarked  as  follows  : 

"  Moveability  may  bo  do  fin  ad  to  03  a  capacity 
in  a  thing  of  suffering  alteration  of  the  rela- 
tion of  place.  Immovability  incapacity  for 
such  alteration.  If,  however,  a  thing  cannot 
change  its  placa  without  injury  to  the  quality 
by  virtue  of  which  it  is,  what  it  is,  it  is  im- 
movable. Carbarn  things,  such  aa  a  pieoa  of 
land,  are  in  all  circumstances  immovable. 
Others,  such  as  trees  attached  to  the  ground, 
are,  BO  long  as  they  are  so  attached,  immov- 
able '  when  tha  siveranca  has  baan  effected 
they  bacoms  movaabla.  A  document,  therefore, 
evidencing  an  intnrasb  in  land,  must  always 
require  registration  One  with  resp3ct  to  treas 
may  or  may  not  require  it,  according  to  the 
character  of  tha  transaction.  If  the  parties 
contemplate  tha  interast  pissing  aftar  thi  con- 
version of  the  immovable  to  a  raoveibla,  it  will 
not  ;  if  the  interest  pissad  contemplates  the 
continuance  of  tha  quality  of  immovability,  it 
will.  " 

We  entirely  agree  with  the  'observa- 
tions quoted  above  The  question  has  to 
be  determinei  upon  the  circumstances  of 
each  case  We  are  satisfied  that  in  the 
present  cise  the  pirties  to  the  transac- 
tions did  not  contemplate  that  the  trees 
should  continue  to  stand  and  be  enjoyed 
as  such  but  that  the  object  of  the  sale 
was  to  convert  them  into  moveible  by  get- 
ting them  cut  and  removed  Accordingly 
we  hold  thit  the  documents  in  question 
do  not  create  any  interest  in  immovable 
proparty  and  are,  therefore,  admissible  in 
evidence  even  though  unregistered. 

The  next  contention  urged  by  the  lear- 
ned counsel  for  the  appallant  is  that  the 
transactions  were  not  within  the  compe- 
tence of  Thakurain  Jairaj  Kua.r,  who  held 
only  a  widow's  estate.  It  was  contended 
that  the  plaintiffs  hive  failed  to  prove 
that  the  transactions  were  either  for  the 
'benefit  of  the  estate  or  for  legal  necessity 
and,  therefore,  they  could  not  bind  the 
reversioners  The  argument  has  left  us 
unimpressed  It  seems  to  be  based  on  a 
misconception  of  the  true  nature  of  the 
transactions.  They  are  all  couched  almost 
in  identical  terms  and  it  would,  therefore, 
be  sufficient  to  reproduce  the  relevant 
portion  from  one  of  them.  Ex.  2  runs  as 
follows  : 

"Permit  for  the  sale  of  Urn  jamun,  with  tha 
exception  of  pipal,  birged,  mangom  mahna- 
bel,  tandu  haana,  sal  and  nib  trees,  that  is  the 
remaining  junglo  in  villages  Lachmanpur, 

Lalnagar  and  Bareti,  taluqa  Deofcaha 

for  four  years  from   2nd  December  1925, 

to  1st  Dacembor  1929,  on  paymant   of   Rs.  4,100 

(2)  6  M.H.O.E,  71. 
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to  Mulhu  Khan  Haji,  resident  oE  Balrampur, 
so  that  ha  may  got  tim  jamun  cut  and  sell  it, 
he  having  paid  tha  entire  amount  in  a  lump 
sum  and  having  obtained  a  formal  receipt  will 
have  a  right  to  gat  the  timber  cut  and  remova 
it.  Tha  condition  is  that  the  said  tim  ]amun 
will  have  to  bo  cub  from  ocn  aids;  hs  will  not 
have  a  right  to  cut  tender  shoota  of  those  trees 
for  a  second  time  the  trunk  of  which  was  once 
cut  and  from  which  profit  has  baon  onjoyod 
once,  wib'hm  tha  panod  the  wood  will  be  cut 
and  sold;  after  the  lapse  of  the  period,  the 
timber  fjyhich  will  r  3  ma  in  uncut  and  unro- 
moved,  will  be  the  property  of  the  estate,  he 
will  B3e  that  no  loss  is  dons  to  the  small 
shoots,  if  within  the  period  there  will  be  a 
broach  of  conditions  the  plots  will  bo  taken 
under  direct  manugoimnb  and  tha  money  depo- 
sited will  not  be  refunded  " 

It  will  appear  from  the  above  that  the 
transactions  relate  to  a  class  of  trees  of 
spontaneous  growth  which  are  suhject  to 
periodical  cutting  It  is  in  the  interest 
of  the  estate  and  the  proper  growth  of  the 
jungle  thaf  such  trees  should  he  periodi- 
,v!ally  cut  We  agree  with  the  learned 
Subordinate  Judge  that  these  transactions 
must  be  regarded  as  acts  done  in  the 
ordinary  course  of  management  of  the 
>3state.  Mr.  Mayne  in  his  Treatise  on 
Hindu  law,  9th  Edition,  p  907,  discuss- 
ing the  extent  of  a  Hindu  widow's  estate 
remarks  as  follows  • 

"It  is  not  a  life-estate,  because  under  certain 
circumstances  she  can  give  an  absolute  and 
complete  title.  Nor  is  it  in  any  sense  an  estate 
hold  in  trust  for  reversioners.  Within  the 
limits  imposed  upon  her,  tho  female  holder  has 
ihe  most  absolute  power  of  enjoyment." 

These  remarks  were  quoted  with  ap- 
proval by  their  Lordships  of  the  Judicial 
Committee  in  the  case  of  Thakur  Vasonji 
Morarji  v.  Chanda  Bibi  (3).  Again  at 
p  909  Mr.  Mayne  remarks  : 

"A  woman  is  in  no  sense  a  trustee  for  those 
who  may  come  after  her.  She  is  not  bound  to 
Have  the  mcomo  She  is  not  bound  to  invest 
the  principal.  If  she  chooses  to  invest  it,  she 
is  not  bound  to  prefer  one  form  of  investment 
to  another  as  being  more  likely  to  protect  tho 
interests  of  tha  revorsioners.  She  is  forbidden 
to  commit  wftsta,  or  to  endanger  the  property 
in  her  possossion,  but,  short  of  that,  aho  may 
spend  the  incoma  and  manage  tho  principal  as 
she  thinks  proper." 

We  are  of  opinion  that  the  widow, 
Thakurain  Jairaj  Kuar,  was  lawfully  en- 
titled to  enter  into  transactions  of  this 
nature  and  that  they  cannot  be  questioned 
by  the  reversioner  unless  he  could  show 
that  they  amounted  to  a  spoliation  or 
destruction  of  the  estate.  Far  from  it  we 
are  satisfied  that  the  acts  were  for  the 
benefit  of  the  estate.  In  this  view  of  the 
matter  the  transactions  would  also  satisfy 
(3)  A,  I.  R.  1915  P.  0.  18=87  All.  369  (P.O.); 


the  test  laid  down  in  the  case  of  trans- 
fers by  Hindu  widows.  In  this  con- 
nexion it  was  also  contended  that  tha 
period  of  four  years  was  excessive  and  un- 
reasonable and  that  evidence  showed  thab 
the  trees  were  not  sufficiently  mature  for 
being  cut.  We  are  of  opinion  that  in 
matters  like  this  tho  widow  must  be 
allowed  reasonable  latitude  for  the  exer- 
cise of  her  discretion  The  conditions 
imposed  by  her  upon  the  plaintiffs  as  re- 
produced above  show  that  she  acted  with 
care.  The  plaintiffs  are  not  allowed  to 
cut  a  tree  more  than  once  and  any  timber 
remaining  uncut  or  unremoved  within  the 
time  allowed  is  to  be  treated  as  the  pro- 
perty of  the  estate  without  refund  of  any 
pjirfc  of  the  consideration  We  have  no 
evidence  regarding  the  extent  of  the  jungle 
which  forms  the  subject  of  these  transac- 
tions. The  evidence  as  regards  the  age 
of  the  trees  is  also  of  the  vaguest  descrip- 
tion The  defendant  relies  on  the  state- 
ments of  two  witnesses,  D.  W.  No  1  and 
D.  W.  No.  3.  Their  evidence  is  worth- 
less. It  has  not  been  accepted  by  the 
Court  below.  We  are  not  prepared  to 
rely  on  it  We,  therefore,  hold  that  the 
transactions  in  question  are  valid  and 
binding  upon  the  reversioner 

It  was  also  contended  that  the  right 
given  to  the  plaintiffs  of  going  into  the 
jungle  and  cutting  and  removing  the  trees 
during  the  period  of  four  years,  consti- 
tutes a  license  and  it  must  be  deemed  to 
have  terminated  with  the  death  of  the 
licensor.  It  should  be  noted  that  the 
alleged  license  is  coupled  with  a  transfer 
of  property.  Such  a  license  is  not  revok- 
able  under  8  60,  Easements  Act  and,  in 
our  opinion,  must  subsist  while  the  trans- 
fer is  in  force.  In  any  case  the  defendant 
has  by  his  high-handed  interference  with 
the  plaintiffs'  right  succeeded  in  keeping 
them  out  of  the  jungle  since  November 
1926,  for  a  period  of  about  one  year  and 
nine  months.  The  balance  of  the  period 
which  is  now  left  to  the  plaintiffs  is  by 
no  means  unreasonable  and,  if  necessary, 
we  should  be  prepared  to  allow  them  that 
period  independent  of  the  terms  of  the 
permits  for  the  purpose  of  enabling  them 
to  have  the  full  benefit  of  the  purchase  of 
the  timber  made  by  them.  We,  therefore, 
reject  this  contention. 

Lastly,  an  objection  has  been  taken  to 
the  form  of  the  decree  passed  by  the  lower 
Court.  The  lower  Court  has  granted  tha 
plaintiff  No.  1  a  decree  for  possession  of 
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the  jungle  lands  in  suit.  As  we  have  said 
before,  in  our  opinion!  the  rights  acquired 
by  the  plaintiffs  are  limited  to  the  cutt- 
ing and  removal  of  trees  of  certain  speci- 
fied classes.  They  have  no  right  to  other 
trees  growing  in  the  jungle  or  to  thn  grass 
or  any  other  produce  thereof;  nor  have 
they  any  right  to  the  land  except  in  so 
far  as  it  is  necessary  to  give  them  access 
to  the  trees  purchased  by  them  for  the 
purpose  of  their  cutting  and  removal. 
We  are,  therefore,  of  opinion  that  the 
decree  of  the  lower  Court  should  be  modi- 
fied accordingly. 

We  allow  the  appeal  only  to  this  extent 
that  we  direct  that  instead  of  the  plain- 
tiff 1  being  given  a  decree  for  possession 
of  the  jungle  lands  he  should  be  given  a 
decree  for  possession  of  the  trees  purchased 
by  him.  He  and  his  workmen  and  staff 
will  have  the  full  right  of  access  to  tho 
trees  during  the  unexpired  period  of  the 
permits  for  tho  purpose  of  getting  them 
cut  and  removed.  As  reg-irds  costs  we 
direct  that  in  the  circumstinces  the  de- 
fendant should  bear  his  own  costs  and 
pay  half  the  costs  of  the  plaintiff  1  in 
both  the  Courts. 

W.S./u.K.         Appeal  alloiued  in  part. 
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SRIVASTAVA,  J. 

Naunihal  Singh  —  Plaintiff — -Appel- 
lant. 

v. 

Sardar  Bux  Singh  and  another  — 
Defendants — Basponlents. 

Second  Rent  Appaal  No  54  of  L928, 
Decided  on  '26th  September  1928,  from 
an  order  of  2nd  Addl  Dist.  Judge,  Luck- 
now,  at  Unao,  D/-2Lst  M^y  19^8. 

Oudh  Rent  Act  (22  of  1885),  SB.  119,  108 
Cl.  (4)  and  31 — Appeals  from  orders  under 
S.  108,  Cl.  (4)  lie  to  Commissioner  or  Board 
of  Revenue. 

If  a  suit  IB  one  unrlor  S.  108,  Cl.  (4)  based  on 
tho  provisions  of  S.  61,  appsals  from  orders 
in  such  suits  lie  to  tho  Commissioner  rvnd  tho 
Board  of  Revemuo  and  not  to  tho  District 
Judge  or  the  Chief  Court.  [P  96  C  2] 

Hukimuddin — for  Appellant. 

Ohulam  Hussain — for  Respondents. 

Judgment.—  The  pi lintiff -appellant 
instituted  a  suit  in  the  Court  of  the  Sub- 
Divisionil  Officer  of  Purwa,  District 
UHJ.O,  under  8.  108,  01.  (4),  read  with 
8.  61,  Oudh  Kent  Act.  The  plaintiff's 


case  was  that  the  defendants  had  failed 
to  pay  the  rent  for  the  years  1931  to 
kharif  1334  fasli  and  that  they  are,  there- 
fore, liable  to  ejectment  under  S.  61, 
Oudh  Bent  Act.  The  Assistant  Collector 
held  that  tUe  plaintiff  WAS  not  competent 
to  maintain  the  suit  and  on  this  ground 
dismissed  tho  suit.  The  plaintiff  ap- 
pealed to  the  Court  of  the  Second  Addi- 
tional District  Judge  of  Luoknow  afc 
Undo  The  Additional  District  Judgo 
has  agreed  with  the  opinion  of  the  As- 
sistant Collector  and  dismissed  the  ap- 
peal. The  plaintiff  comes  hore  in  second 
appeil.  A  prolmiinaiy  objection  has  been 
raise, I  by  the  leirned  counsel  for  the* 
defendants-respondents  that  the  appeal 
before  the  Additional  District  Judge  wa» 
incompetent  and  no  second  appeal  lies  to 
this  Court. 

I  think  the  objection  must  succeed  It[ 
is  clear  from  a  reference  to  the  plaint! 
that  the  suit  was  one  under  S  108, [ 
Cl.  (4),  Oudh  Bent  Act,  based  on  the) 
provisions  of  S.  61  of  the  Act.  Appeals! 
from  such  suits  he  to  the  Commissioner 
and  the  Board  of  revenue  and  not  to  the 
District  Judge  or  the  Chief  Court  The 
provisions  of  S.  119,  Oudh  Bent  Act,  are 
perfectly  clear  Lt  specifies  the  class  of 
suits  in  which  appeals  he  to  tho  District 
Judge  and  the  Chiet  Court  Suits  under 
S  108,  Cl  (4),  are  not  included  within 
the  class  of  suits  in  which  appeals  lie  to 
the  District  Judge  and  the  Chief  Court. 
I,  therefore,  hold  that  the  appeal  against 
the  or  er  of  the  \ssistcUit  Collector  did 
not  lie  to  the  District  Judge  and  no 
second  appeil  lies  to  this  Court.  If  the 
attention  of  the  Additional  District  Judge 
had  been  drawn  to  this  tho  proper  course 
for  him  would  have  been  to  return  the 
memorandum  of  appeal  filed  in  his  Court 
for  presentation  to  the  proper  Court,  f 
CJLH  see  no  reason  why  I  should  not  adopt 
the  same  course  now 

For  the  reasons  given  above,  I  set  aside 
the  decision  of  the  leirned  Additional 
District  Judge,  which  was  wholly  with- 
out jurisdiction,  and  order  that  the  me- 
morandum of  appeil  filed  by  the  plain- 
tiff in  his  C^urt  be  returned  to  the  ap- 
pellant for  presentation  to  the  proper 
C)urt.  The  appellant  will  pay  the  costs 
of  the  respondents  in  this  Court  and 
in  the  Court  of  the  Additional  District 
Judge. 

A.L./B.K.  Order  accordingly. 
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STUART,  0.  J.f  AND  RAZA,  J. 
Mirza  Mohammad  Sadiq   Ah  Khan— 
Defendant— Appellant, 
v. 

Fakhr  Jahan  Begam  and  others  — 
Plaintiffs  and  Defendants— Respondents. 

First  Appe.il  No-  16  of  1926,  Decided 
on  2aeh  February  1928,  from  decree  of 
Sub-Judge,  Lucknow,  D/-  4th  July  1925. 

(a)  Mahomedan    Law— Gift— Hiba-bil  ewaz 
is    not  effective    unleii      accepted    by     the 
donee. 

Though  in  the  case  of  a  hiba-bil-ewaz  it  IB 
nob  necessary  to  take  possession  of  the  pro- 
perty, still  it  will  not  ba  effective  unless  it  is 
accepted  by  the  donee,  or,  if  he  is  a  minor,  by 
the  guardian  on  his  behalf.  [P  102  G  2] 

(b)  Oudh    Eitates  Act    (1    of   1869),  St.    1 
and  3 — Taluqdar's  name  recorded    in    liits    f 
and    2  —  Taluqdari    lanad  granted  to  him — 
Jaluq  ia  an  "estate." 

I  Where  a  Uluqu  is  held  by  a  person  as  taluq- 
dar,  his  name  is  entered  in  hats  1  and  2  and 
a  taluqdan  sanad  19  granted  to  him,  the 
baluua  IB  an  "estate"  within  Ss.  1  and  3  of  the 
Act  [P  103  0  2] 

(c)  Oudh  Estates  Act  (1    of  1859),  S.  22— 
Person    having    equitable  rights    in   estate — 
Taluqdar   dying   intestate  —  Person  can  en- 
force   his    rights   against    taluqdar    but    suc- 
cession to  taluq  is  governed  by  S.  22. 

Although  a  holder  of  an  equity  giving  him 
right  to  interests  in  the  estate  against  the 
taluqdar  could  proceed  against  the  taluqdar 
in  possession  in  order  to  establish  his  rights, 
still  the  succession  to  the  estate  is  to  be  go- 
verned by  S.  22  of  the  Act  if  the  taluqdar  died 
intestate.  [P  103  G  2] 

(d)  Oudh  Talukdar— Non-taluqdari  estate 
of  taluqdar.    entered    in    list  2,    dying  intes- 
tate will  ordinarily  descend  to  single  heir  by 
family  custom — But  if  such  custom  is  disprov- 
ed by  other  aide, the  other  side  need  not  affir- 
matively prove  that    succession    in  past    was 
governed  by  personal  law  or  that  a  different 
custom  exists. 

Where  a  taluqdar  whose  property  is  entered 
in  list  2  dies  intestate,  there  arises  a  ro but- 
table  presumption  that  the  succession  to  his 
property  not  forming  part  of  the  fcaluqdari 
•oatftte  devolves  under  a  family  custom  of  des- 
cent to  a  single  heir.  But  if  the  other  aide 
disproves  the  existence  of  such  a  custom  it  is 
not  necessary  for  the  other  sido  to  prove  affir- 
matively either  that  succession  in  the  past  haa 
been  regulated  by  strict  adherence  to  the  per- 
sonal law  or  that  a  different  custom  exists  : 
A.I.R.  1916  P.C.  89,  Expl.lP  104  G  2;P  105  G  1] 
*  (e)  Practice  —  Plea  not  taken  in  trial 
Court  a  an  be  raised  in  appeal  to  show  funda- 
mental flaw  in  opponent's  case  if  latter  does 
not  suffer  thereby. 

Even  where  a  plea  is  not  explicitly  taken    by 

the   trial   Court   or  discussed  by   it,   the  party 

haa  a  right  to  raise  the  plea  in   appeal  to  show 

-*  fundamental   flaw  in  the  oaae  of  the  other 

<*aide,  provided   that   the  other  aide   does   not 
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suffer  by  the  raising  of  the  plea  at   that  stage. 

[P  105  G  1] 

(f)  Oudh  Estatea  Act  (1  of  1889).  S.  32-A 
— Acquisitions   made  to   "estate"  after  pass- 
ing of   Act— Holder  of  "estate11  cannot  cause 
such  acquisitions  to  become  part  of  ''estate" 
unless  by  registered  declaration. 

Wljere  the  holder  of  an  '"estate"  within  the 
meaning  of  the  Act  makes  acquisitions  to  auoh 
"estate"  subsequent  to  the  passing  of  the  Act, 
he  is  not  competent,  otherwise  than  by  a  de- 
claration made  under  8.  32-A  to  make  the  ac- 
quisitions also  descend  along  with  the  "estate" 
under  S.  22  of  the  Act  :  27  AIL  634  (P.C.)  • 
.1.  I.  R.  1918  P.  C.  25,  Rel.  on.  ;  29  Gal.  433 
(P.C.)  35  AIL  331  -  (P.C.)  and  A.  I.  R.  1916 
(P.C,)  89,  DisL  [P  107  01] 

(g)  Oudh  Taluqdar  —  House    not  part  of 
taluq  property  can  rightly  be   called  appur- 
tenance   to    it,    if  it    is   considered  as    taluq 
house  and  is  used  for  taluq   office. 

Whore  a  house  which  has  been  consistently 
considered  n,s  a  taluq  house,  though  it  is  not 
actually  part  of  the  taluq  property,  and  ia 
also  used  as  an  office  for  the  taluq,  the  house 
is  appurtenance  to  the  taluq  .  .4.  /.  R.  1918 
P.  C.  25,  Foil.  [P  108  C  1] 

*  (h)  Mahomedan  Law— Wakf  of  Govern- 
ment promissory  notes  is  valid. 

Government  promissory  notes  can  be  validly 
dedicated  by  way  of  wakf  under  the  Imaraia 
Law.  [P  112  C  1,  2] 

(i)     Benami— Advancement. 

Principles  and  distinction  between  ben  ami 
and  advancement  pointed  out.  [P  108  G  2] 

Sultan  Ahmad,  Bisheshwar  Nath  Sri* 
vastava  and  Bishambhar  Nath  Srivas- 
tava — for  Appellant;. 

A.  P.  Sen,  Ali  Zahcer,  Kedar  Nath, 
Niamatullah,  Habib  Ali  Khan  and  Za- 
liur  Ahmad — for  Respondents. 

Judgment. — These  appeals  arise  oub 
of  a.  suit  for  partition  brought  by  certain 
heirs  of  the  deceased  Nawab  Ba,qar  Ali 
Khan,  a  nobleman  of  the  Shia  faith, 
against  other  heirs  under  the  Imamm 
law.  Nawab  Bnqar  Ah  Khan  was  B> 
gentleman  of  wealth  and  position,  who 
resided  for  the  most  part  in  Lucknow  in 
a  place  known  as  the  Shish  Mahal.  He 
was  created  a  hereditary  Nawab  in  1877. 
This  is  the  history  of  his  family.  A  cer- 
tain Khwaja  San  Sahib,  a  Mughal  from 
Persia,  who  was  originally  a  resident  of 
Shiraz,  arrived  at  the  Court  at  Lucknow 
at  some  time  during  the  reign  of  Nawab 
Asaf-ud-daula  (1775—1797).  He  appears 
to  have  attained  some  position,  but  not 
an  important  position,  in  the  Court.  He 
had  four  children  :  Hadi  Ali  Khan, 
Khudaija  Khanam,  Farzana  Khanam  and 
Mehdi  Ali  Khan.  Mehdi  Ali  Khan,  his 
younger  son,  acquired  great  wealth  and 
influence  during  the  reigns  of  Nawab 
Saadat  Ali  Khan,  King  Qhazi-ud-dia 
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Haider    and   King   Nasir-ud-din    Haider 
(1799—1837).     During  the  tirst   part   of 
his  career  he  held  the  post   of   Nazim   of 
Mohammadi  and  Khairabad.     He   subse- 
quently left  Oudh  for  a  period,    but    was 
eventually    recalled    and    became    Prime 
Minister   to   King   Nasir-ud-din   Haider. 
He  was  honoured  with  the  title  of   Mun- 
tazim-ud-daula   (Manager  of    the   Stake). 
He  died  on  25th  December  1837,  leaving 
no  issue,    His  nephew  Ahmad  Ali  Khan, 
the  son  of  Hadi  Ah  Khan,  secured  a  posi- 
tion as  great  as  the  position  of    his  uncle. 
He  became  the  Prime  Minister  of  King 
Amjad  Ali  Khan  in  1842  and  received  the 
title  of  Munawwar-ud-daula  (Light  of  the 
State).     After  he  became  Prime  Minister 
he  acquired  landed  property   in  the  Sifca- 
pur  District  and  other  .districts  in  Oudh. 
After   the   annexation  of   1856,  the   first 
Summary  Settlement  of  the  properties  in 
these  districts  was  made   with   him.     In 
the  events  of  1857-1858  Ahmad  Ali  Khan 
was   imprisoned   by  the   insurgents.     He 
obtained  his  liberty  after  the  restoration 
of  the  British  power.     The   second   Sum- 
mary Settlement  of  the  above-mentioned 
properties  Was    made   with   him    in    the 
name  of  a  negro  ex-slave  of   hrs,  called 
Abdul    Ali.     The  fact  is   clear  from   Ex 
502.     Ahmad   Ali   Khan    died     on   12th 
October  1858.     The  following   were    his 
descendants  : 


provisions  of  Act  1  of  1869,  the  name  of 
Am] ad  Ali  Khan  was  recorded  as  No.  81 
in  list  1  and  No.  29  in  list  2  in  respect 
of  Kanwa  Khera,  and  the  name  of  his 
younger  son  Jafar  Ali  Khan  was  recorded 
as  No  15  in  list  1  and  No  1  in  list  4 
in  respect  of  Behta.  Amjad  Ali  Khan 
died  on  7th  March  1875.  He  was  suc- 
ceeded in  respect  of  the  estate  of  Kauwa 
Khera  by  his  elder  son  Nawab  Baqar 
Ali  Khan,  who  died  on  I7tli  Janu- 
ary 1921  Nawab  Baqar  Ali  Khan 
married  first  Nawab  Sharaf  Jahan  Be- 
gam  and  subsequently  Nawab  Fakhr 
Jahan  Bcgam  Both  ladies  have  surviv- 
ed him.  He  left  the  following  issues 
surviving  him. 

From  Nawab  Sharaf  Jahan  Begam  • 
Nawab  Sadiq  Ali  Khan,  the  eldest  son, 
Nawab  Ali  Khan  and  Nawab  Naqi  Ali 
Khan,  younger  sons.  Prom  Nawab 
Fakhr  Jahan  Begam  :  Nawab  Abid  Jahan 
Begam,  daughter,  and  Nawab  Taqi  Ali 
Khan,  youngest  son  In  May  1921,. 
Nawab  Fakhr  Jajian  Begam  with  her  son 
Taqi  Ali  Khan  and  her  daughter  Nawab 
Abid  Jahan  Begam  instituted  a  suit  in  the- 
Sitapur  district  claiming  their  shares  un- 
der the  Imamia  law  •  applicable  to  Shins 
in  the  whole  of  the  property  alleged  by 
them  to  have  been  left  by  Nawab  Baqar 
Ali  Khan.  This  included  the  taluqa  of 
Kanwa  Khera  They  impleadod  Nawab 
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Mirzai  Begam.        Nawab  Begam.        Mohamdi  Begam.         Vilayati  Bagam. 


Amjad  Ah  Khan. 


Afaar 
Jahan. 


Shahzadi. 


Baqar  Ali 
Khan. 


Jafar  Ali 
Khaii. 


Gauhar  Jahan. 


air 
Jahan. 


The  landed  property  in  Oudh  belonging 
to  Ahmad  Ali  Khan  consisted  in  the  main 
of  two  estates,  the  Kanwa  Khera  estate 
in  the  Sitapur  District  and  the  Behta 
estate  in  the  Lucknow  District.  As  far 
as  can  be  gathered,  the  British  authorities 
were  ready  to  recognize  Amjad  Ali  Khan, 
the  only  son  of  Ahmad  Ah  Khan,  as  pro- 
prietor of  both  estates  ;  but,  apparently 
at  Ahmad  Ali  Khan's  desire,  only  Kanwa 
Kherft  was  assigned  to  him,  Behta  being 
assign  d  to  his  younger  son  Jafar  Ali 
Khan.  Sanads  were  granted  accordingly. 
A  primo'enitnre  sanad  (Ex.  B-l  and  Ex 
B-2)  was  granted  to  Amjad  Ali  Khan  in 
respect  of  the  Karfwa  Khera  estate. 

When  lists  were  prepared  under  the 


Sharaf  Jahan  Begam,  her  sons  and  others 
This  claim  was  met  by  a  variety  of 
pleas  disclosing  in  places  conflict  of  in- 
terests between  various  defendants. 
Nawab  Sadiq  Ali  Khan  took  the  position 
that  the  Imamia  law  had  no  application 
to  the  case,  that  he  succeeded  to  the 
Kanwa  Khera  taluqa  according  to  the 
provisions  of  S.  22,  Act  1  of  1869,  or,  in 
event  of  those  provisions  having  no  ap- 
plication, under  the  terms  of  the  primo- 
geniture sanad  as  being  the  eldest  son  of 
his  father  He  took  the  plea  that  he 
succeeded  to  the  remainder  of  the  pro- 
perty according  to  the  provisions  of  a 
family  custom  under  which  all  property 
devolved  on  a  single  heir.  Nawab  Sharaf 
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Jahan  Begam  and  her  other  sons  accepted 
the  position  that  the  whole  of  the  pro- 
perty of  the  deceased  Nawab  was  subject 
to  the  provisions  of  the  Imabia  law.  All 
contesting  defendants  took  the  position 
that  the  plaintiffs  had  omitted  to  include 
in  the  suit  property  which,  although  it 
was  entered  fictitiously  in  their  names, 
was  actually  the  property  of  the  deceas- 
ed Nawab. 

The  Earned  Subordinate  Judge  decided 
the  suit  in  an  elaborate  judgment,  dated 
the  25th  June  1925.  His  main  conclu- 
sions were  these  : 

(l)  The  succession  to  the  estate  of 
Kanwa  Khera  devolved  under  S.  22,  Act 
1  of  1869,  on  Nawab  Sadiq  Ali  Khan. 
(2)  Most  of  the  remaining  property,  with 
the  exception  of  a  certain  accretion  to  the 
Kanwa  Khera  estate,  which  went  with 
the  estate,  was  the  non-taluqdari  pro- 
perty of  the  deceased  Nawab  which  when 
not  transferred  by  valid  transfers  dur- 
ing his  lifetime,  was  property  divisible 
under  the  Imamia  law  amongst  all  heirs, 
there  being  no  family  custom  under 
which  it  descended  to  a  single  heir  (3) 
Certain  properties  standing  in  the  names 
of  individual  parties  had  been  duly 
transferred  to  them  by  valid  transfers. 
These  properties  were  excluded  from  the 
property  divisible  (4)  Certain  proper- 
ties standing  in  the  names  of  individual 
parties  had  not  been  duly  transferred  to 
them  by  valid  transfers.  These  proper- 
ties  were  included  in  the  property  divi- 
sible (5)  Certain  Government  promis- 
sary  notes  from  the  income  of  which 
what  was  known  as  the  radd-i-mazalim 
— (atonement  for  crimes  of  violence)  fund 
was  met,  were  the  property  of  a  valid 
waqf  under  the  Imamia  law  and  as  such 
could  not  be  included  in  '  the  property 
divisible. 

He  passed  a  decree  accordingly 

This  decree  did  not  accept  the  pleas  of 
any  contesting  party  in  their  entirety. 
The  following  parties  have  appealed 
against  it.  Nawab  Fakhr  Jahan  Begam 
and  Nawab  Abid  Jahan  Begam  appeal  in 
appeal  No.  20  of  1926,  asking  in  the  main 
that  the  Kanwa  Khera  property  should 
be  divided  amongst  all  the  heirs,  and 
that  certain  properties  which  the  judg- 
ment declared  part  of  the  estate  should 
be  taken  out  of  it,  as  being  their  private 
property,  and  that  the  radd-i-mazalim 
notes  should  be  included  in  the  divisible 
estate.  Nawab  Sadiq  Ali  Khan  appeals 


in  appeal  No.  16  of  1926,  asking  that  the 
whole  of  the  property  should  be  given  to 
him.  Nawab  Taqi  Ali  Khan  has  filed 
cross-objections  to  this  appeal.  Nawab 
Sharaf  Jahan  and  Nawab  Kazim  Ali 
Khan  appeal  in  appeal  No.  24  of  1926, 
asking  in  the  main  that  the  Kanwa 
Khera  property  should  be  divided  amongst 
all  heirs,  and  that  the  property  awarded 
to  other  parties  and  the  radd-i-mazalim 
notes  should  be  included  in  the  divisible 
estate 

We  here  state  our  appreciation  of  the 
exceptional  care  which  the  learned  Sub- 
ordinate Judge  has  devoted  to  the  trial 
of  the  suit  and  to  the  preparation  of  his 
judgment.  The  suit  was  far  from  easy. 
He  has  applied  his  mind  very  closely  to 
the  complicated  facts  and  to  the  points 
of  law  which  arose,  some  of  which  were 
of  no  ordinary  difficulty.  Where  we 
have  not  found  ourselves  in  complete 
agreement  with  his  views,  that  fact  in  no 
way  detracts  from  our  recognition  of  the 
manner  in  which  he  has  dealt  with  the 
case.  We  decide  these  appeals  on  the 
following  points  : 

(l)  Has  the  estate  of  Kanwa  Khera 
been  rightly  held  to  be  the  sole  property 
of  Nawab  Sadiq  Ali  Khan  ?  (2)  Has  the 
learned  trial  Judge  rightly  held  that 
there  is  no  family  custom  under  which 
intestate  succession  to  all  property  de- 
volves on  a  single  heir  and  that  succes- 
sion to  such  property  is  according  to  the 
provision  of  the  Imamia  law  ?  (3)  Has 
the  learned  trial  Judge  rightly  decided 
that  certain  acquisitions  of  landed  pro- 
perty made  by  Nawab  Baqar  Ali  Khan  in 
his  lifetime  were  not  made  by  him  ^rith 
the  intention  that  they  should  form  part 
of  the  taluqa  of  Kanwa  Khera,  and  as 
such  should  be  considered  legally  to  go 
with  the  estate  ?  (4)  Has  the  so-called 
Khairabad  House  been  rightly  declared 
an  appurtenance  of  the  Kanwa  Khera 
taluqa  ?  (5)  Has  the  property,  which 
the  learned  trial  Judge  has  excluded  as 
the  property  of  Nawab  Fakhr  Jaban  Be- 
gam, Nawab  Taqi  Ali  Khan  and  Nawab 
Abid  Jahan  Begam,  been  rightly  exclu- 
ded from  the  divisible  estate  ?  (6)  Has 
the  remaining  property,  standing  in  the 
names  of  Nawab  Fakhr  Jahan  Bogam, 
Nawab  Taqi  Ali  Khan  and  Nawab  Abid 
Jahan  Begam,  been  wrongly  included  in 
the  divisible  estate  ?  (7)  Have  the  radd- 
imazalim  promissory  notes  been  rightly 
excluded  from  the  estate?  (8)  Has  the 
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decree  been    rightly  drafted    under   the 
provisions  of  0.  20,  B.  18  ? 

(9)  Has  the  decree  wrongly  omitted  to 
include  Kothi  Asfi  ? 

We  wish  to  express  our  appreciation  of 
the  manner  in  which  these  complicated 
oross-appeals  have  been  argued  at  the  bar 
by  the  learned  counsel  concerned  They 
presented  their  oases  with  admirable 
lucidity  and  compressed  their  arguments 
as  closely  as  was  possible.  While  doing 
fall  justice  to  the  oases  of  their  clients 
they  have  not  strayed  in  any  instance 
into  immaterial  or  irralevant  matter. 
We  note  that  all  pleas  not  decided  in 
our  judgment  were  abandoned  in  argu- 
ment by  the  learned  counsel  for  the  par- 
ties concerned. 

(l)  Has  the  estate  of  Kanwa,  Khera 
been  rightly  held  to  be  the  sole  property 
of  Nawab  Sadiq  All  Khan  ? 

This  plea  has  been  raised  against 
Nawab  Sadiq  All  Khan  by  all  parties 
other  than  himself-  Certain  facts  may 
be  recapitulated  here.  The  villages  for- 
ming this  taluqa  were  admittedly  not 
acquired  by  Nawab  Ahmad  Ali  Khan  un- 
til a  few  years  before  the  British  annexa- 
tion of  Oudh.  They  were  settled  with 
Nawab  Ahmad  Ali  Khan  in  the  first 
^ummary  Settlement  of  1856.  The  pre- 
liminary argument  against  the  learned 
trial  Judge's  decision  here  is  that  these 
villages  were  transferred  on  the  evidence 
by  Nawab  Ahmad  Ali  Khan  to  his  grand- 
son, the  late  Nawab  Baqar  Ali  Khan  by  a 
deed  of  gift  dated  1st  June  1857,  and  that 
they  should  never  have  passed  to  Amjad 
Ali  Khan,  the  father  of  Nawab  Baqar  Ali 
Khan.  The  learned  trial  Judge  has  found 
that  on  the  evidence  no  such  gift  is  esta- 
blished. 

It  is  necessary  here  to  state  the  circum- 
stances of  a  litigation  to  which  Amjad 
Ali  Khan  was  a  party.  This  litigation 
commenced  about  the  year  1860  We 
have  derived  much  of  our  information  in 
respect  of  this  litigation  from  the  report 
in  Nawab  Umjad  Ally  Khan  v.  Mt. 
Mohammadee  Begam  (1).  Mohammadee 
Begam  and  Nawab  Begam  were  daughters 
of  Ahmad  Ali  Khan,  and  sisters  of  Amjad 
Ali  Khan.  Amjad  Ali  Khan  had  obtained 
administration  to  the  whole  of  his  father's 
estate.  These  two  ladies  instituted  in 
1860  a  suit  against  him  to  obtain  their 
shares  under  the  Imamia  law  in  what 

(1)  [1867]  11  M.  I.  A.    517  =  10    W.  R,    25  = 
9  Bar.  815  =*  9  Sufcher.  98  (P.O.). 


they  asserted  to  be  their  father's  estate. 
We  here  give  some  facts  as  to  what  hap- 
pened in  this  litigation,  although  we 
shall  have  fb  return  at  a  later  stage  to 
aspects  of  the  litigation  other  than  the 
aspects  with  which  we  are  dealing  here. 
The  suit  was  filed:  before  Mr.  Fraser,  the 
Oivil  Judge  of  Lucknow.  We  have  before 
us  a  copy  of  a  part  of  the  judgment  which 
he  passed  on  31st  October  1861.  It  is 
Ex.  590.  The  copy,  however,  does 
not  give  the  judgment  in  full.  This 
judgment  shows  that  Amjad  Ali  Khan 
pleaded  that  the  Kanwa  Khera  estate, 
which  his  sisters  had  claimed  as  part  of 
the  divisible  property  of  their  father,  had 
been  transferred  under  a  deed  which  is 
called  in  the  judgment  Ex.  B  to  his 
son  by  Ahmad  Ali  Khan,  but  he  also 
claimed  this  property  under  what  Mr. 
Fraser  called  two  firmans.  By  firmans 
he  is  clearly  referring  here  to  primogeni- 
ture sanads,  for  he  notes  that  one  firman 
was  granted  by  Mr.  Wingfield,  Chief 
Commissioner  on  12th  March  1861,  and 
the  primogeniture  sanad  of  Kanwa  Khera 
to  which  we  have  already  referred  is  of 
that  date.  Mr.  Fraser  in  his  judgment 
arrived  at  the  conclusion  that  the  two 
ladies  had  made  out  no  case  in  respect  of 
the  Kanwa  Khera  property  as  well  as 
other  property.  He  says  referring  to  the 
Kanwa  Khera  property  which  he  calls  the 
villages ; 

11  Those  held  by  the  son  Amjad  Ah  Khan 
under  the  deed  'B'  situated  in  Khairabad,  Zila 
Sitapur,  are  confirmed  by  the  grant  on  Amjad 
Ali  Khan  himself.  The  titles  conferred  by  the 
previous  deeds  were  in  fact  wholly  set  aside, 
and  new  ones  conferred.11 

Mr.  Fraser  thus  out  out  of  the  divisible 
estate  the  Kanwa  Khera  taluqa,  and  he 
cut  this  out  for  the  main  reason  that  that 
property  was*  conferred  on  Amjad  Ali 
Khan  by  the  sun  ad.  He  found  that  a 
valuable  garden  called  Wazir  Bagh,  Qulab 
Bari  Bagh  and  a  large  amount  of  money 
was  divisible  property,  and  he  gave  Amjad 
Ali  Khan's  sister  their  share  in  that  pro- 
perty according  to  the  Imamia  law,  This 
decree  awarded  to  the  ladies  considerably 
less  than  the  property  claimed,  and  they 
appealed  to  Mr.  Campbell,  the  Judicial 
Commissioner,  against  the  dismissal  of 
the  remainder  of  their  claim.  Before 
Mr.  Fraser,  great  stress  had  been  laid  on 
a  will  alleged  to  have  been  made  by 
Nawab  Ahmad  Ah  Khan,  while  he  was 
in  captivity  in  the  hands  of  the  insur- 
gents. This  will  is  alleged  to  have  been 
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asar  with  Nawab  Amjad  All  Khan  as  a 
oo- trustee  to  the  radd-i-mazalim  fund 
(we  shall  have  to  refer  to  this  portion  of 
the  judgment  again)  was  a  good  appoint- 
ment, aud  that  the  reservation  of  the  de- 
cision as  to  the  taluqdari  property  was 
justified  inter  alia  by  the  following  facts: 
"Mr.  Eraser  forbore  fco  question  the  appel- 
lant's title  under  the  firman,  because  that 
firman,  could  not  be  questioned  in  that  Court, 
That  Court  itself  existed  under  an  exercise  of 
powers  of  a  similar  character,  and  it  did  nob 
think  itself  invested  with  a  jurisdiction  to 
question  an  act  of  State,  under  which  the 
firman  had  its  origin.  The  Proclamation 
was  necessarily  impeached  by  impeaching 'the 
firman,  and  it  was  undoubtedly  an  act  of 
State.  Even  if  this  act  could  be  directly  or 
indirectly  quesioned  in  a  Municipal  Court 
(on  which  we  express  no  opinion),  the  con- 
tention must  be  raised  on  a  suit  duly  con- 
stituted to  which  the  Government  must  be 
made  a  parby.  The  forfeited  estates  were 
not  assets  at  the  time  of  the  Nawab's  death, 
and  could  only  be  treated  as  such  when  the 
Government  title  was  displaced.  To  remand 
the  case  for  hearing  to  the  Judicial  Commis- 
sioner would  be  simply  to  involve  the  parties 
in  unnecessary  expense,  and  subject  them  to 
unnecessary  dolay,  since  it  must  be  accom- 
panied with  a  declaration  that  in  the  suit 
between  those  parties,  and  on  those  pleadings, 
the  legality  of  tha  title  grantors  of  the  firman 
could  not  be  questioned.  " 

Nawab  Fakhr  Jahan  flegam's  advisers 
have  obtained  from  the  office  of  their 
Lordships  of  the  Judicial  Committee  a 
copy,  which  is  printed  as  part  of  Ex.  530 
of  something  which  is  on  the  record  of 
the  case  in  England.  This  something 
is  clearly  what  is  called  Ex.  B  in 
Mr.  Eraser's  judgment  the  so-called  deed 
of  gift  in  favour  of  Baqar  Ali  Khan.  It 
is  a  translation  of  what  is  called  the 
sulehnama  As  we  shall  point  out  later, 
the  document  is  not  what  would  ordi- 
narily be  called  a  sulehnama  or  compro- 
mise, but  is  a  hiba-bil-ewaz.  It  is 
dated  the  8th  Shawwal  Hijri,  1273, 
which  is  equivalent  to  1st  June  1867. 
It  is  as  follows  : 


made  on  2nd  September  1857.  It  will 
be  remembered  that  on  that  date  the 
British  Garrison  was  closely  invested  in 
the  Residency,  and  that  the  first  relief 
did  not  reach  Luck  now  till  the  end  of 
September  1857.  This  will  has  been 
proved  in  two  portions  by  witnesses  in 
the  suit  out  of  which  the  present  appeal 
arises.  The  first  portion  of  the  will  is 
printed  at  p.  74,  Book  C,  and  the  second 
at  p.  71|  Book  C.  We  shall  refer  to  the 
will  in  future  as  "Ahmad  Ali  Khan's 
will." 

Mr.  Campbell  considered  this  will  in- 
valid in  law  and  for  this  and  other 
reasons,  which  will  be  found  in  his  judg- 
ment, dated  19th  April  1862  (Ex.  2),  he 
increased  the  amount  of  divisible  property 
by  Rs.  7,35,300.  He  did  not  vary  the 
decree  otherwise.  Nawab  Amjad  Ali 
Khan  appealed  against  Mr.  Campbell's  de- 
cision to  their  Lordships  of  the  Judicial 
Committee.  Their  decision,  which  is 
dated  29th  and  30th  November  1867,  is 
reported  in  Amjad  Ah  Khan  v.  Moham- 
madee  Beg  am  (l),  the  report  to  which  we 
have  previously  referred.  No  one  else 
appealed  in  respect  of  this  administration 
suit,  although  Nawab  Iftikhar-un-nisaa, 
Ahmad  Ali  Khan's  wife,  appealed  against 
Mr.  Campbell's  dismissal  in  appeal  of  her 
claim  for  dower,  which  was  contained  in 
the  same  judgment.  We  shall  refer  to 
that  claim  for  dower  in  another  appeal 
the  arguments  in  which  were  heard  at 
the  close  of  the  arguments  in  the  present 
appeals. 

We  have  to  look  to  the  exact  matters 
determined  by  their  Lordships  of  the 
Judicial  Committee  in  appeal.  These 
matters  will  be  found  set  out  at  p.  543 
of  the  report  We  quote  this  portion  of 
the  decision: 

"The  matters  to  be  determined  on  this  appeal 
are  three  in  number,  and  are.— First,  the  vali- 
dity of  the  gift  to  the  appellant  of  the  Com- 
pany's Paper,  amounting  to  Rs.  7,35,800; 
secondly,  the  appointment  of  a  stranger  to  be 
and  act  as  co-trustee  with  the  appellant  in  the 
trust  as  to  the  family,  religious,  or  charitable 
fund  called  radd-i-maaalim,  and  the  direction 
to  settle  a  scheme  for  the  administration  of 
that  fund;  and  thirdly,  tha  reservation  of  his 
judgment,  indefinitely,  by  the  Judicial  Com- 
missioner, on  the  right  of  the  appellant,  as 
declared  by  Mr.  Eraser  in  his  decree,  in  res- 
pect of  the  landed  property  adjusted  to  the  ap- 
pellant by  that  last-mentioned  decision.11 

Their  Lordships  decided  at  p.  648  that 
the  transfer  of  Rs.  7,35,300  to  Amjad 
Ali  Khan  was  a  good  and  valid  transfer, 
that  the  appointment  of  the  Mujtahid-ul- 


Sulehnama. 

11  This  is  to  certify,  that  being  in  a  sound 
state  of  health,  and  in  the  enjoyment  of  all 
my  senses,  uninfluenced  by  any  one  and  with 
cheerfulness,  I  agree  to  a  sulah  or  negotiation 
with  Mirza  Mohammad  Baqar  Ali  Khan, 
Bahadur  the  son  of  Nawab  Amjad  Ali  Khan, 
Bahadur,  my  son  under  the  Muhammad  an 
law,  by  the  transfer  of  my  estates  in  ail* 
Khairabad,  which  have  been  purchased  by 
me  and  stand  in  my  own  name  and  of  the 
money  advanced  by  me  for  the  villages  which 
are  mortgaged  to  mo  and  the  kabuliat  of 
which  is  (ismfarzeo)  in  the  name  of  Abdul 
Ali  Chela,  a  detailed  list  of  which  is  with 
Aga  Meer,  tahsildar  of  the  above-mentioned 
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estates.  The  treaty  has  been  intentionally 
made  by  me  with  full  understanding  of  all  the 
circumstances  in  consideration  of  a  ring  set 
with  a  diamond.  The  terms  of  this  treaty 
have  bsen  accepted  and  settled  between  me 
and  Amjad  Ah  Khan,  guardian  of  the  party 
negotiated  with,  in  Arabic,  Persian  and  Hindi, 
•eforo  witnesses,  as  follows  : 

"  That  the  profits  of  the  above-mentioned 
estates  shall  be  enjoyed  by  me  during  my  life- 
time, and  after  my  death  their  revenues  shall 
i-pvort  to  the  party  negotiated  with,  without 
my  onn  participating  in  thorn.  Dated  6th 
A.  H.  1273." 


There  is  a  reference  to  this  Ex  B  in  the 
e  liter's  note  at  p  520  of  the  decision  of 
their  Lordships  of  the  Judicial  Com- 
mittee • 

"Two  other  similar  deeds,  and  also  called 
tioolehnamas,  were  executed  by  him  on  1st 
Juno  IflW,  in  favour  of  Mahomed  Baker  Ally 
Khan  and  Mahomed  Jafor  Ally  Khan,  two  of 
the  sons  of  the  appellant,  and  by  which  the 
Nawab  granted  to  them  respectively  other 
real  or  immovable  estates  in  Zillah  Khyrabad 
and  Zillah  Lucknow,  and  reserving  to  him- 
self the  usufruct  thereof  during  his  lifetime." 

It  is  argued  that  the  transfer  by  Ah- 
mad All  Khan  to  Baqar  All  Khan  is 
sufficiently  proved  by  this  editor's  note 
and  by  production  of  the  translation 
filed,  The  first;  question  that  arises  then 
is  whether  the  transfer  has  been  proved 
by  sufficient  legal  proof.  Beyond  admis- 
sions so-called,  which  according  ,to  the 
argument  in  favour  of  the  plea  are  con- 
tained in  the  reply  of  Nawab  Sadiq  AH 
Khan  in  para.  8  of  his  written  statement 
to  para.  8  of  the  plaint,  there  is  no  other 
evidence  except  what  we  have  already 
stated.  We  shall  first  deal  with  the 
question  of  the  so-called  admissions  of 
Nawab  Sadiq  Ali  Khan.  Nawab  Fakhr 
Jahan  Begam  and  her  son  and  daughter 
undoubtedly  alleged  that  this  transfer 
had  taken  place,  and  they  went  on  to 
argue  that  this  estate  was  divisible.  In 
para.  8  of  their  plaint  they  said  : 

"That  on  1st  June  1857,  Nawab  Munaw-war- 
ud-daula  Bahadur  gifted  his  taluqa  in  Sitapur 
district  to  his  elder  grandson,  Nawab  Mirza 
Muhammad  Baqar  Ali  Khan,  and  >  the  taluqaa 
of  other  districts  to  his  younger  grandson, 
Nawab  Mirza  Mohammad  Jafer  Ali  Khan,  de- 
fendant 5." 

The  reply  of  Nawab  Sadiq  Ali  Khan 
is  in  para  8  of  his  written  statement  It 
is  as  follows  : 

"Paragraph  8  is  admitted  in  this  way  that 
on  1st  June  1857,  Nawab  Munawwar-ud-daula 
executed  two  deeds,  called  compromise,  in 
favour  of  Nawab  Baqar  Ali  Khan  and  Nawab 
Jafar  Ah  Khan  and  the  contents  thereof  shall 
transpire  from  .a  perusal  of  the  deeds  them- 


selves.     The    said     deeds   were     never   acted 
upon." 

We  do  not  consider  that  Nawab  Sadiq 
Ali  Khan  in  this  reply  in  any  way  ad- 
mitted that  Nawab  Ahmad  Ali  Khan  hid 
transferred  vahdly  this  property  to 
Baqar  Ali  Khan  The  editor's  note  is 
not  evidence  in  any  sense  of  the  word. 
The  production  of  what  purports  to  be  a 
translation  of  the  deed  certainly  inclines 
to  the  conclusion  that  such  a  deed  was 
executed.  The  learned  counsel  for  Nawab 
Sadiq  Ali  Khan  has  put  his  case  on  this 
point  very  fairly  He  admits  that  Am] ad 
Ali  Khan  filed  in  this  litigation  a  docu- 
ment which  professed  to  show  that  the 
property  in  Sitapur  had  been  transferred 
by  his  father  to  Amjad  Ah  Khan's  son, 
B,iqar  Ah  Khan,  so  that  it  could  not  bo 
a  portion  of  the  divisible  estate,  but 
Nawab  Arnjad  Ah  Khan  further  claimed 
that  the  property  was  his  under  the 
sanad  While  admitting  that  this  transla- 
tion before  us  is  probably  a  faithful  re- 
production of  the  document  that  was 
actually  filed  by  Ndwab  Am] ad  Ah  Khan 
he  maintains  that  he  has  a  perfect  right 
to  ask  the  Court  to  find  that  its  produc- 
tion does  not  constitute  legal  proof 

We  consider  that  the  view  taken  by 
the  learned  trial  Judge  which  he  supports 
is  a  correct  view.  There  is  no  legal  proof 
of  the  contents  of  this  document  There 
are  no  admissions  of  an  effective  nature 
that  such  a  document  as  is  set  up  against 
the  decision  was  executed  Those  who  pro- 
pounded the  document  might  deserve 
sympathy  for  having  been  deprived  of  an 
opportunity  of  proving  what  is  probably 
a  genuine  document,  had  it  not  been  for 
the  fact  that  the  deed,  even  if  proved, 
would  not,  in  our  opinion,  establish  that 
any  such  transfer  was  made  We  examine 
the  terms  of  the  document  as  it  stands 
It  purports  to  transfer  the  Kanwa  Khara 
estate  by  a  hiba-bil-ewaz  It  was  exe- 
cuted on  1st  June  1857  As  wo  read  the 
deed  as  a  deed  of  hiba-bil-ewaz  it  was  not 
necessary  for  Baqar  Ah  Khan  to  take 
possession  of  the  property  in  order  to 
make  the  deed  effective,  but  it  was  cer- 
tainly necessary  that  the  transfer  should 
be  accepted  by  him.  Aa  he  was  a  boy  of 
about  eight  years  old  at  the  time, -he  could 
not  legally  accept  on  his  own  behalf.  His 
guardian  was  Nawab  Amjad  Ali  Khan. 
There  is  no  evidence  that  Nawab  Amjad 
Ali  Khan  accepted  thd  transfer  on  his  be- 
half. In  faot  as  soon  as  Nawab  Amjad 
Ali  Khan  according  to  the  evidence,  ex- 
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pressed  an  opinion  on  the  matter  we  find 
that  he  repudiated  the  title  of  his  son  and 
claimed  the  property  for  himself.  There 
is  further  a  very  important  statement  in 
Nawab  Ahmad  Ah  Khan's  will  which 
was  executed  on  2nd  September  1857: 

"The  two  wills,  recorded  by  the  Hakim's 
Diwan  and  several  deeds  of  gift  m  favour  of 
various  persona,  bearing  my  seal  are  with  ;fee 
Hakim,  which  should  be  considered  as  not 
rehableJind  false." 

This  we  read  as  a  direct  repudiation 
by  Ahmad  Ali  Khan  himself  of  the  vali- 
dity of  any  such  deed  of  hiba-bil-ewaz. 
In  the  decision  in  the  subsequent  litiga- 
tion, nothing  turned  upon  the  validity  of 
this  deed  As  we  have  already  noted 
Mr.  Fraser  excluded  the  Kanwa  Khera 
estate  on  the  ground,  that  full  title  to  it 
had  passed  to  Nawab  Am]  ad  Ah  Khan 
under  the  primogeniture  sanad-  Mr. 
Campbell  refused  to  discuss  the  question 
and  their  Lordships  of  the  Judical  Com- 
mittee considered  that  he  was  rigbt.  We 
have  devoted  more  attention  to  this  al- 
leged deed  of  hiba-bil-ewaz  than  perhaps 
it  deserves  in  consideration  of  the  fact 
that  the  learned  counsel  against  Nawab 
Sadiq  Ali  Khan  -requested  us  to  give  our 
full  attention  to  the  point. 

It  is  to  be  noted  that  the  learned  coun- 
sel against  Nawab  Sadiq  Ali  Khan  agreed 
that  in  any  circumstances  a  transfer  by 
Nawab  Ahmad  Ali  Khan  to  Baqar  Ali 
Khan  of  1st  June  1857,  would  have  been 
of  no  avail,  as  the  property  was  confisca- 
ted under  Lord  Canning's  Proclamation  of 
15bh  March  1858,  and  vested  in  the  Bri- 
tish Crown.  He  admits1  that  the  British 
Crown  settled  this  property  with  Nawab 
Ahmad  Ali  Khan  himself  in  the  name  of 
Abdul  Ah  in  the  Second  Summary  Settle- 
ment and  that  the  sanad  in  respect  of  this 
property  was  given  to  Nawab  Amjad  Ali 
Khan  He  has,  however,  put  forward 
this  alleged  transfer  by  gift  to  justify  the 
contention  -that  the  taluqa  of  Kanwa 
Khera  passed  from  the  British  Govern- 
ment to  Nawab  Amjad  Ali  Khan,  not  in 
his  own  right,  but  as  a  trustee  for,  his 
son  Nawab  Baqtir  Ali  Khan.  He  did  not 
put  forward  this  contention  on  the  ground 
that  Nawab  Baqar  Ali  Khan  was  in  the 
end  wronged  by  the  transfer  of  Kanwa 
Lvhera,  to  his  father,  for  admittedly  Nawab 
Baqar  Ali  Khan  'succeeded  to  that  estate 
3n  his  father's  death.  He  put  it  forward 
in  support  of  a  contention  that  succession 
bo  the  estate  was  never  governed  by  the 
provisions  of  S.  22,  Act  1  of  1869.  His 


argument  under  this  head  appears  to  us 
to  confuse  the  question  of  succession  with 
the  question  of  equities  due  to  a  third 
party  by  a  taluqdar  in  possession  of  an 
estate. 

The  principle  that  where  the  Crown 
has  granted,  either  in  Oudh  or  else- 
where, property  to  an  individual  under 
an  equity  to  administer  it  on  behalf 
of  another  whether  under  a  construc- 
tive trust  or  otherwise,  the  fact  of 
the  grant  cannot  defeat  the  equity,  is  a 
well-known  principle,  and  is  clearly  laid 
down  in  a  long  series  of  decisions  of  their 
Lordships  of  the  Judicial  Committee. 
We  do  not  think  that  any  useful  purpose 
will  be  served  by  referring  to  these  de- 
cisions as  the  principle  is  too  well  est- 
ablished to  require  citation  of  authority. 

But  nowhere  has  it  been  laid  down 
that  the  provisions  of  S.  22,.  Act  1  of  1869 
would  not  apply  to  such  an  estate,  should 
they  be  ordinarily  applicable,  because 
such  equities  exist  The  Kanwa  Khora 
estate  was  a  taluqa  held  by  Nawab  Amja-d 
Khan,  taluqdar,  whose  name  was  recorded 
in  lists  1  and  2  A  tajukdari  Ban  ad 
had  been  granted  to  him  It  was  thus 
an  estate  within  the  meaning  of  Ss.  1 
and  3,  Act  1  of  1869,  and  thus  succes- 
sion to  it  would  be  governed  by  S.  22, 
Act  1  of  1869,  if  Amjad  Ali  Khan  died  in- 
testate The  holder  of  an  equity  giving 
him  right  to  interests  in  the  estate 
against  the  taluqdar  could  proceed  against 
the  taluqdar  in  possession,  in  order  to 
establish  his  rights,  but  the  succession 
was  under  S.  22  of  the  Act  if  the  tdluq 
dardied  intestate. 

It  is  admitted  by  the  learned  counsel 
against  Nawab  Sadiq  Ah  Khan  that 
Nawab  Amjad  Ah  Khan  died  intestate. 
It  is  true  that  he  executed  what  pur- 
ported to  be  a  will  (Ex.  Z-l)  on  16bh 
March  1874,  but  the  learned  counsel 
agreed  that  this  will  WJLS  invalid  for  want 
of  registration  in  so  far  as  it  affected  the 
taluqdari  property,  and  that  under  the 
Imamia  law  it  was  also  invalid  in  res- 
pect of  the  non-taluqdari  property.  Thus 
Amjad  Ali  Khan  died  intestate.  As  soon 
as  he  died  the  Kanwa  Khera  estate  vested 
in  Nawab  Baqar  Ali  Khan  as  his  eldest 
son  under  the  provisions  of  S.  22  (1),  Act 
1  of  1869 

It  is,  however,  urged  that  succession 
to  the  estate  ceased  to  be  affected  by  the 
provisions  of  that  section,  because  after 
the  death  of  Navsrab  Amjad  Ali  £baa  hia 
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sons  Baqar  All  Khan,  Jafar  All  Khan  and 
the  ladies  of  the  family  arrived  at  an 
amicable  agreement  evidenced  by  Exs.  14, 
15  and  16,  under  which  Nawab  Baqar 
Ali  Khan  took  the  whole  of  the  Kanwa 
Khera  estate,  and  the  remainder  of 
Nawab  Amjad  Ali  Khan's  property  was 
divided  in  the  manner  indicated  in  those 
deeds.  It  is  urged  that  this  arrangement 
operated  as  a  family  settlement,  under 
which  the  succession  to  the  estate  was 
taken  outside  the  provisions  of  the  Act 
by  agreement  amongst  the  whole  of  the 
heirs,  and  the  estate  was  subsequently 
divided  by  various  alienations  and  trans- 
fers. We  consider  it  unnecessary  to  pursue 
what  would  have  been  the  consequences 
of  such  alienations  had  the  property  been 
subsequently  acquired  by  the  person  en- 
titled to  it  under  the  Act  in  view  of  the 
amendment  of  S.  14,  Act  1  of  1869  as  we 
find  at  the  beginning,  that  there  was  no 
such  family  settlement,  that  there  were 
no  alienations,  and  no  transfers.  On  the 
death  of  Nawab  Amjad  Ali  Khan  intes- 
tate, the  Kanwa  Khera  estate  devolved 
on  Nawab  Baqar  Ali  Khan,  and  he  ob- 
tained possession.  His  relatives  attemp- 
ted to  dispute  his  title  on  the  basis  of 
a  will  which  is  now  admitted  to  be  in- 
valid. They  withdraw  their  opposition 
on  receipt  of  certain  consideration.  Thus 
according  to  our  view,  the  succession  to 
the  Kanwa  Khera  Taluqa  remained  under 
8.  22  of  the  Act  when  Nawab  Baqar  Ali 
Khan  died  intestate,  and  the  Kanwa 
Khera  estate  has  passed  under  the  pro- 
visions of  8.  22(1),  Act  1  of  1869,  to  his 
eldest  son  Nawab  Sadiq  Ali  Khan. 

We  should  have  rejected  this  portion 
of  the  appeal  even  had  we  held  otherwise. 
If  it  had  been  found  that  the  provisions 
of  S.  22,  Act  1  of  1869  had  no  applica- 
tion, the  appeal  would  fail  equally  on 
the  facts  We  have  it  in  evidence  that  a 
primogeniture  sanad  was  granted  to 
Nawab  Amjad  Ali  Khan  in  respect  of  the 
Kanwa  Khera  estate.  Under  the  terms 
of  this  primogeniture  sanad  he  should 
have  been  succeeded  (as  he  was  succeed- 
ed) by  his  eldest  son  Nawab  Baqar  Ali 
Khan,  and  on  Nawab  Baqar  Ali  Khan's 
death  intestate  he  would  be  succeeded  by 
Nawab  Sadiq  Ali  Khan.  If  the  case 
Against  Nawab  Sadiq  Ali  Khan  was  put 
as  its  highest  it  would  be  held  that  the 
estate  was  conferred  really  upon  Nawab 
Baqar  Ali  Khan,  although  in  the  name'of 
his  father.  Nevertheless  the  primogeni- 


ture sanad   would   have  effect  ;    only  ifr 
would   have    to    be   considered    that   the.* 
primogeniture  sanad  was    granted  in  rea- 
lity to  Nawab  Baqar  Ali  Khan.     Nawab 
Baqar  Ali  Khan  would  then  be  considered 
to  be  holding  the  estate  under  the   terms- 
of  the  primogeniture  sanad,  and  as  he  has- 
died   intestate  the  property  would   des- 
cend to  his  eldest   son  Nawab   Sadiq   Ali 
Khan.     For  the  obove  reasons  we  uphold  ' 
the  decision  of  the  learned  trial  Judge  on 
the  first  question. 

The      second     question     is     whether 
the  learned  trial  Judge  has   rightly   held 
that    there    is   no   family   custom    under 
which  intestate  succession  to  all  property 
devolves  on  a  single   heir   and   that    the* 
succession  to  such  property    is    governed 
by  the  I  m  ami  a  law.     Nawab  Sadiq  Ali- 
Khan  disputes  the  decision   of  the   Court 
below.     All  others  oppose  him. 

Sir  Sultan  Ahmad  on  behalf  of  Nawab- 
Sadiq  Ali  Khan  lays  great  stress  on  what 
he  urges  is  the  principle  laid  down  in. 
the  decision  of  their  Lordship?  of  the- 
Judicial  Committee  in  Murtaza  Husain  < 
Khan  v.  Mahomed  Yasin  Ali  Khan  (2).- 
He  argues  that  according  to  the  princi- 
ples of  that  decision  the  non-taluqdari 
property  of  a  taluqdar  whose  name  is 
entered  in  list  2  dying  intestate  must 
descend  to  a  single  heir,  unless  it  is 
proved  affirmatively  that  intestate  suc- 
cession to  such  property  is  governed  by 
the  personal  law  of  the  deceased,  or 
unless  *it  is  proved  affirmatively  that 
there  i*  a  custom  applicable  to  such  pro- 
perty under  which  it  descends  otherwise 
than  to  a  single  heir.  We  are  of  opfnion 
that  the  decision  in  question  lays  down 
no  such  rule.  It  undoubtedly  lays  down 
that  where  a  taluqdar  whose  property  is 
entered  in  list  2  dies  intestate  there 
arises  a  rebuttable  presumption  that  the 
succession  to  his  property  not  forming 
part  of  the  taluqdari  estate  devolves 
under  a  family  custom  of  descent  to  a 
single  heir.  In  such  a  case  the  Court 
commences  with  the  presumption  that 
the  non-taluqdari  property  will  descend 
to  a  single  heir:  but  in  our  opinion  if 
the  other  side  disproves  the  existence  of 
such  a  custom  it  is  not  necessary  for  it 
to  prove  affirmatively  either  that  suo-' 
cession  in  the  past  has  been  regulated  by 
strict  adherence  to  the  personal  law,  or 
that  a  custom  inconsistent  exists.  With 

""  (2)    A.  l7lTl9iirPr  a!  89=38~  All.  552^ 
O.  C.  290=48  I.  A.  269  (P.G.). 
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this  preface  we  come  to  the  facts. 
(Here  the  judgment  discussing  evi- 
dence proceeds)  Considering  the  facts  as 
a  whole,  we  are  of  opinion  that  the 
evidence  rightly  considered  rebuts  abso- 
lutely the  presumption  that  non-taluqdari 
property  in  this  family  descends  to  a  sin- 
gle heir.  This  evidence  disproves  the 
existence  of  such  a  custom.  We  accord- 
ingly find  that  the  learned  trial  Judge 
arrived  at  a  correct  decision  upon  this 
part  of  the  case. 

(d)  Has  the  learned  trial  Judge  right- 
ly decided  that  certain  acquisitions  of 
landed  property  made  by  Nawab  Baqar 
Ali  Khan  were  made  by  him  with  the 
intention  that  they  should  form  part  of 
the  taluqa  Kanwa  Khera,  and,  as  such, 
be  considered  to  go  with  the  taluqa.  ? 

This  plea,  is  taken  by  Nawab  Sadiq  Ali 
Khan,  and  is  opposed  by  all  the  other 
parties.  Mr.  A.  P.  Sea  on  behalf  of 
Nawab  Fakhr  Jehan  Begam  has  argued, 
that  no  evidence  to  the  effect  that 
Nawab  Baqar  Ali  Khan  declared  his  in- 
tention to  incorporate  subsequent  acquisi- 
tions into  the  taluqa  of  Kanwa  Khera 
can  cause  such  portion  to  become  part  of 
the  "  estate "  within  the  meaning  of 
Act  1  of  1869,  unless  a  registered  decla- 
ration had  been  made  by  him  according 
to  the  provisions  of  S.  32-A  of  his  inten- 
tion so  to  incorporate.  3  32-A  was  added 
to  Act  1  of  1869  by  amending  legislation 
in  1910  It  is  admitted  by  Sir  Sultan 
Ahmad  on  behalf  of  Nawab  Sadiq  Ali 
Khan  that  no  such  declaration  has  been 
made  We  cannot  find  that  this  plea  was 
taken  explicitly  before  the  learned  trial 
Judge  or  discussed  by  him,  but  we  con- 
sider that  Mr.  A.  P.  Sen  has  a  right  in 
appeal  to  show  a  fundamental  flaw  in 
the  case  for  the  other  side,  provided  that 
the  other  side  does  not  suffer  by  the  rais- 
ing of  the  plea  at  this  stage  The  other 
side  has  not  suffered  by  the  raising  of 
this  plea  as  the  learned  counsel  for 
Nawab  Sadiq  Ali  Khan  has  considered  it 
carefully  and  after  due  preparation  has 
replied  to  it  at  some  length. 

Mr.  Sen  based  his  preliminary  objec- 
tion in  the  main  on  the  authority  of  the 
decisions  of  their  Lordships  of  the  Judi- 
cial Committee,  which  will  be  found  in 
what  are  known  as  the  Mehawa  oases, 
The  first  decision  is  reported  in 
Sheo  Singh  v.  Baghubans  Kunwar  (3) 

fsf~[1905]  27  All.  694=92  I.  A.  209=6  0.  C. 
917  (P.C.). 


and  the  second    in    Bajindra   Bahadur 
Singh  v  Raghubans  Kunwar  (4).  In  these- 
appeals  it    was   contended  that   villages- 
purchased  by  the  holder  of   the   Mahewa 
taluqa  should  be  held  to  be  incorporated' 
in  that  taluqa  as  it  had  been  proved  that 
the  owner  intended  to  incorporate  them. 
Their  Lordships  decided  in  the  latter  de- 
cision that  they  could   not    be   so  incor- 
porated whatever   was  the   intention  .of 
the  owner  of    the    taluqa    who  had  pur- 
chased the  villages      The  words  are  : 

"What  was  suggested  was  that  Balbhaddar 
Singh  had  acquired  property  by  purchase  and' 
had  added  it  to  the  estate  which  had  been 
granted  by  the  aanad  of  1B61  to  Girvvar  Singh. 
The  facts  were  not  before  their  Lordships  in 
1905  which  would  have  enabled  them  to 
decide  whether  any  lands  had  accreted  to 
taluqa  Mahewa  as  it  was  constituted  at 
the  dabo  of  that  sanad.  The  Grown  has 
in  British  India  power  to  grant  or  to 
transfer  lands,  and  by  its  grant,  or  on 
the  transfer,  to  limit  in  any  way  it  pleases- 
the  descent  of  such  lands.  But  a  subject  haa 
po  right  to  impose  upon  lands  or  other  pro- 
perty any  limitation  of  descent  which  is  at 
variance*  with  the  ordinary  law  of  descent  of 
property  applicable  in  his  case.  Sir  Edward 
Ghamier,  then  Mr.  Chamier,  Judicial  Com- 
missioner of  Oudh,  in  his  judgment  on  some 
objections  taken  to  the  second  report  of  the 
Court  of  the  Subordinate  Judge  correctly 
stated  the  law  in  this  respect  as  to  the  power 
of  a  subject,  thus  .  'I  take  it  that  it  is  settled 
law  that  a  subject  cannot  make  his  property 
descendible  in  a  manner  not  recognized  by  the- 
ordinary  law,  and  that  he  cannot  subject  it 
to  a  rule  of  descent  such  as  is  contained  in 
the  primogeniture  sanad  granted  to  Girwar 
Singh.  If  this  is  so,  it  appears  to  me  to  follow 
that  Balbhaddar  Singh  could  not  by  express- 
declaration,  still  less  by  mere  volition,  whe- 
ther actual  or  presumed,  subject  property  ac- 
quired by  him  to  the  rule  of  succession  en- 
tered in  the  primogeniture  sanad  granted  to- 
Girwar  Singh.'  With  that  statement  as  to  the- 
law,  their  Lordships  agree." 

Sir  Sultan  Ahmad  on  behalf  of  Nawab* 
Sadiq  Ali  Khan  argued  that  that  deci- 
sion was  in  respect  of  a  case  in  which 
the  provisions  of  S  22,  Act  1  of  1869* 
did  not  govern  the  succession.  That 
statement  is  perfectly  correct.  Mr.  A, 
P.  Sen's  reply  was  that  the  principle  had 
application,  as  the  property  in  that  case- 
was  the  Mahewa  taluqa  which  had  been 
granted  under  a  sanad  of  1861  and  which 
was  entered  as  a  taluqa  in  the  lists  pre- 
pared under  Act  1  of  1869,  the  name  of 
Thakur  Gajraj  Singh  being  entered  at 
No.  118  in  list  1  and  No.  49  in  list  2. 
He  argued  that  the  estate*  was  thus  an 
"estate"  within  the  meaning  of  Act  1  oF 

(4)  A.  I.  R.  1918    P.G.    25=40    All.     470=21- 
0.  0.  106=45  I.  A.  194  (P.O.). 
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1869.  We  find  that  the  property  in  dis- 
pute in  that  case,  that  is  the  Mahewa 
estate  was  certainly  an  "estate"  within 
the  meaning  of  Act  1  of  1869.  Our  view 
to  the  effect  that  it  was  an  estate  within 
the  meaning  of  S.  2  and  S.  3,  Act  1  of 
1869  is  supported  by  the  decision  of  their 
Lordships  of  the  Judicial  Committee  in 
Thakur  Sheo  Singh  v.  Ram  Rayhubans 
Kunwar  (3) 

The  finding  in  the  two  appeals  was  to 
the  effect  that  the  Mahewa  taluqa  was 
an  "estate"  as  defined  in  Act  1  of  1869, 
but  that  on  the  facts  the  descent  was  not 
governed  on  the  death  of  Balbhaddar 
Singh  ia  1898  by  the  provisions  of  S  22, 
Act  1  of  1869,  but  by  the  provisions  of 
the  primogeniture  sanad  of  1861  The 
fact  that  the  descent  was  not  governed  by 
S.  22  in  no  way  disturbs  the  conclusion 
that  the  Mahewa'taluqa  was  an  "estate" 
within  the  meaning  of  Act  1  of  1869,  and 
on  the  authority  of  these  decisions,  un- 
less they  are  distinguished  or  explained 
away,  we  should  be  unable  to  hold  that 
it  is  open  to  the  holder  of  an  estate  as 
defined  in  Act  1  of  1869  to  subject 
^property  acquired  by  him  subsequent 
to  the  passing  of  the  Act  to  the  rule  of 
descent  contained  in  the  Act  otherwise 
than  by  compliance  with  the  provisions 
of  S  32-A  of  Act  1  of  1869.  Sir  Sultan 
Ahmad  argued  that  there  is  authority  in 
-certain  pronouncements  of  their  Lord- 
ships of  the  Judicial  Committee  to  the 
contrary.  We  proceed  to  consider  the 
authorities  which  he  has  cited.  In 
Parbati  Kuman  Debi  v.  Jagdish  Chun- 
der  Dhabal  (5),  it  was  held  that  pro- 
perty purchased  on  behalf  of  a  Hindu 
governed  by  the  Mitakshara  law  out  of 
the  savings  of  the  zamindari  was  his  self- 
acquired  property,  there  being  no  evi- 
dence that  he  intended  to  incorporate  it 
in  his  ancestral  zamindari  property. 
This  decision  is  no  authority  for  the  pro- 
position that  the  holder  of  an  estate  to 
which  succession  is  governed  by  a  rule 
superseding  the  personal  law  governing 
his  other  property  can,  at  his  own  will, 
incorporate  that  rule  of  succession  to 
govern  property  other  than  that  estate. 

In  Janki  Perahad  Singh  v  Dwarka 
Pershad  Singh  (6),  their  Lordships  of 
Judicial  Committee  decided  the  question 
of  succession  to  an  estate  within  the 

(5)  [1901]  29  Oal.  433=29  I.  A.  82=8  Sar. 
205  (P.O.). 

(6)  [1918]  35  All.  991-40  I.  A.  170=30  I.  G. 
73=16  O.  C.  216  (P.O.). 


meaning  of  Act  1  of  1869.  They  decided 
that  the  estate  consisted  of  certain  pro- 
perties acquired  before  Act  1  of  1869  was 
passed  The  question  then  arose  whe- 
ther properties  acquired  after  that  date 
became  part  of  that  estate.  They  say 
at  p.  181  : 

"  The  only  other  point  that  remains  to  be 
considered  is  whether  the  lands  subsequently 
acquired  wore,  as  a  matter  of  fact,  incorpora- 
ted with  the  taluqa.  As  has  been  pointed  but 
by  this  Board  in  the  case  of  Parlati  Kumar* 
Deb^  v.  Jagdish  Chunder  Dhabal  (5),  the 
question  whether  properties  acquired  by  an 
owner  become  part  of  "  the  ancestral  estate 
for  the  purpose  of  succession  "  depends  on  his 
intention  to  incorporate  the  acquisitions  with 
the  original  estate.  The  Courts  in  India  have 
concurrently  found  against  the  defendant  on 
this  point,  and  their  Lordships  see  no  reason 
to  differ  from  their  conclusion.  Both  Courts 
appear,  however,  to  have  fallen  into  an  error 
in  respect  of  one  property,  Kamrauli,  for  a 
half-share  of  which  they  have  made  a  decree 
in  favour  of  the  plaintiff.  It  is  admitted  on 
his  behalf  that  Kamrauli  is  one  of  the  villages 
for  which  Autar  Singh  obtained  a.  decree  in 
the  regular  settlement  proceedings  The 
decree  of  the  lower  Court  must,  therefore,  be 
varied  by  the  elimination  of  Kamrauli." 

Their  Lordships  decided  in  that  case 
that  before  those  who  contested  that 
such  property  formed  part  of  the  taluqa 
could  succeed  it  was  necessary  for  them 
to  establish  as  a  preliminary  that  there 
was  an  intention  to  incorporate.  Their 
Lordships'  finding  that  there  was  no  in- 
tention to  incorporate,  tho  ploa  failed  in 
limine,  and  it  was  not  decided  whether, 
if  there  had  been  such  an  intention, 
the  etfect  would  have  been  to  apply  a 
special  rule  of  descent. 

Sir  Sultan  Ahmad  relied  on  the  deci- 
sion in  Murtaza  Husain  Khan  v.  Maho- 
med Yasin  Khan  (2)  We  are  unable  to 
find  anything  in  that  decision  to  support 
his  contention.  Their  Lordships  in  that 
decision  were  dealing  with  the  question 
of  succession  to  the  non-taluqdari  pro- 
perty of  a  Mahomedan  This  is  the  de- 
cision to  which  we  have  already  referred 
in  another  connexion  As  the  original 
taluqdar's  name  was  entered  in  list  2, 
it  was  held  that  the  presumption  was 
that  the  non-taluqdari  property  would 
descend  to  a  single  heir,  but  this  deci- 
sion laid  down  nothing  as  to  the  power 
of  a  holder  of  an  "  estate  "  within  the 
meaning  of  Act  1  of  1869  to  apply  the 
special  rules  of  succession  contained  in 
the  Act  or  sanad  to  property  subsequently 
acquired  by  him  whether  he  had  or 
had  not  expressed  his  intention  BO  to  in- 
corporate the  property. 
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Their  Lordships'  decision  here  was  that 
succession  to  this  non-taluqdn,ri  property 
would  descend  to  a  single  heir  unless  the 
presumption  was  displaced,  and  the  pre- 
sumed custom  by  which  property  of  that 
nature  was  inherited  by  a  single  heir  in 
intestate  succession  was  disproved.  They 
decided  that  the  plaintiff  who  denied  the 
custom  was  met  affirmatively  by  the  pre- 
sumption that  the  custom  existed.  The 
plainlfift1  had  argued  that  the  defendant 
w.is  under  the  obligation  to  establish  the 
custom  affirmativelyand  relied  in  support 
of  that  view  on  tho  decision  in  Janki 
Prrshad  Singh  v,  Dwarka  Pershad 
Sinqh  (6),  to  which  we  have  already  re- 
ferred Their  Lordships  in  repelling 
this  contention  observed,  that  while  the 
question  of  onus  may  arise  in  disputes 
between  persons  whose  personal  law  was 
the  Mitakshara  law,  owing  to  the  distinc- 
tion between  the  rule  cf  succession  to  ob- 
structed inheritance  and  the  rule  of  suc- 
cession to  unobstructed  mheritance'known 
to  that  law,  and  owing  to  the  fact  that 
-considerations  mny  arise  in  such  disputes 
in  respect  of  evidence  -as  to  incorporation 
of  self-acquired  property  in  the  ancestral 
-estates,  such  considerations  could  not 
;i(fecb  the  question  of  onus  in  the  case  be- 
fore them  which  related  to  the  intestate 
succession  to  a  person  governed  by  the 
Muhammadiin  law 

All  those  pronouncements  are  of  a  date 
prior  to  the  date  of  the  decision  in  Rajen- 
dra  Bahadur  Singh  v.  Rayhubans  Run- 
war  (4)  So  far  as  we  can  ascertain,  their 
Lordships  did  not  decide  the  question  in 
dispute  before  us  until  they  decided  that 
last  appeal  We  find  the  effect  of  their 
decision  to  be  that  no  person  can  by  his 
own  declaration  (otherwise  than  by  a  de- 
claration under  S,  32A  of  Act  1  of  1869) 
or  by  his  own  volition  apply  a  rule  of  suc- 
cession, varying  the  rule  provided  by  his 
personal  law,  to  properties  not  part  of  the 
estate  granted  to  him  under  special  con- 
ditions which  vary  the  rule  of  succession 
under  the  personal  law  in  respect  of  that 
estate  when  such  properties  have  been 
acquired  by  him  at  a  date  subsequent  to 
the  passing  of  the  Act. 

This  conclusion  is  sufficient  to  repel  the 
plea  raised  on  behalf  of  Nawab  Sadiq  Ali 
Khan.  We  consider  it,  however,  neces- 
sary to  state  briefly  our  findings  of  fact. 
We  might,  had  we  so  desired,  have  decided 
this  plea  on  the  findings  of  fact  alone,  but 
the  question  raised  by  Mr.  Sen  being  one 


of  considerable  importance  and  one  which 
we  consider  deserves  decision,  we  have 
ventured  to  state  our  findings  upon  it. 

Even  if  it  had  been  permissible  to 
Nawab  Baqar  Ali  Khan  to  incorporate 
subsequent  acquisitions  in  the  Kanwa 
Khera  estate,  we  find  that  on  a  proper 
view  of  the  -evidence,  no  intention  to  in- 
corporate such  properties  is  established. 
The  findings  of  the  learned  trial  Judge 
upon  this  point  are  based  on  an  exhaus- 
tive analysis  of  evidence,  We  have  been 
through  the  evidence.  We  are  in  com- 
plete accord  with  those  findings  of  fact, 
and  we  do  not  consider  it  necessary  to 
state  our  reasons  in  detail  as  they  are 
similar  to  the  reasons  which  guided  the 
learnerl  trial  Judge  We,  therefore,  find 
against  Nawab  Sadiq  Ali  Khan  on  this 
ground 

(4)  Has  the  so-called  Khairabad  house 
been  rightly  declared  an  appurtenance  to 
the  Kanwd  Khera  taluqa,? 

This  finding  in  favour  of  Nawab  Sadiq 
Ali  Khan  is  attacked  by  all  other  parties 
The  house  in  question  is  not  situated  on 
land  forming  part  of  the  taluqdari  pro- 
perty, and  although  it  is  called  the 
Khuirabad  house  it  is  not  actually  with- 
in the  town  of  Khairabad  but  is  situated 
on  land  situated  in  the  village  of  Arjan- 
pur  which  adjoins  Khairab,id  Its  descrip- 
tion as  the  "Khairabtid  house"  is  not  really 
incorrect  as  it  is  within  the  municipal 
limits  of  Khairabad  town  It  is  not 
known  how  long  this  house  has  been  in 
the  possession  of  the  holder  of  the 
Kanwn  Kherii  estate  It  has  probably 
been  in  his  possession  for  a  long  time. 
Under  the  Nawabi  rule  Khairabad  was 
tho  head-quarters  of  a  Nizamat,  and 
Nawah  Mehdi  Ali  Khan,  as  we  have  al- 
ready stated,  was  at  one  time  Nazim  of| 
Khairabad.  This  house  is  used  as  a  re-l 
sidenoe  and  office  for  the  members  of  the 
staff  of  the  Kanwa  Khera  taluqa.  The 
taluqdar  visits  it  periodically,  usually  at 
the  time  of  collection  ofrents  and  there! 
can  be  no  dnubt  as  to  the  fact  th.it  in: 
the  past  it  has  been  used  for  estate  pur- 
poses. The  learned  trial  Judge  in  sup- 
port of  his  decision  awarding  this  house 
to  Nawab  Sadiq  Ali  Khan  relied  upon  a 
principle  enunciated  by  their  Lordships 
of  the  Judicial  Committee  in  Rajendra 
Bahadur  Singh  v-  Rani  Raghubans 
Kunwar  (4).  Their  Lordships  there 
awarded  a  house  which  had  been  oonsis- 
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tently  considered  a  taluqa  house  to  the 
holder  of  the  fcalnqa,  though  that  house 
was  not  actually  part  of  the  taluqa  pro- 
jperty.  The  case  here  is  [stronger,  for 
this  Khariabad  house  is  used  as  an  office 
for  the  taluqa  We  note  in  connexion 
with  this  plea,  that  in  a  subsequent  por- 
tion of  our  judgment  we  shall  uphold  a 
gift  made  by  Nawab  Baqar  Ali  Khan  of 
a  portion  of  the  premises  to  Nawab 
Fakhr  Jahan  Begam,  bub  this  fact  in  no 
way  affects  our  decision  Nor  does  it 
affect  the  usefulness  of  the  house  for  the 
work  of  the  taluqa  for  there  is  still 
sufficient  accommodation  in  the  portion 
left  to  Nawab  Sadiq  Ah  Khan,  both  for 
residential  and  office  purposes.  We  ac- 
cepted the  view  of  the  learned  trial 
Judge  upon  this  point. 

(5)  Has  the  property  which  the  learned 
trial    Judge    has  excluded    as    the    pro- 
perty  of    Nawab    Fakhr    Jahan    Begaro, 
Nawab  Taqi  Ah  Khan   and   Nawab   Abid 
Jahan  Begam,  been  rightly  excluded  from 
the  divisible  estate  ? 

(6)  Has  the  remaining  property  stand- 
ing in  the  name  of  Nawab   Fakhr    Jahan 
Begam,    Nawab    Ta,qi    Ali     Khan    and 
Nawab  Abid  Jahan  Begam  been  wrongly 
included  in  the  divisible   estate  ?     (After 
giving  some  facts  for  deciding    the   ques- 
tions     their       Lordships       proceeded.) 
We  have  selected  from  the  large  number 
of  decisions  cited  at  the  Bar  those  which 
appear  to  us  to  have  laid   down   the   law 
applicable  to  these  questions  most    fully. 
These    decisions  are    decisions   of   their 
Lordships    of    the    Judicial  Committee. 
They  are  as  follows  •     Syyud  Ushur  Ah 
v.  Mt.  Bebee   Ultaf    Fatima   (7),    Uman 
Prasad  v     Gandhar    Singh    (8),     Bam 
Narain  v.    Muhammad   Hadi  (9),  Bilas 
Kunwar    v    Desraj    Ranjit    Singh   (10) 
knd  Sura  Lakhshmiah  Chetty  v  Kothan- 
iarama  Pillai  (11).     There    are  further 
two  important  decisions   of   their    Lord- 
ships which  have  not  been   so   far  repor- 
ted in  the  Indian   Appeals,    both    are    of 
L926  :     Maung   Po  Kin    v    Maung    Po 

(7)  [1B69]  13  M.  I.  A.  232=13  W.R.  1  (P.O.). 

(8)  [1887]  15  Cal.  20=14  I.  A.  127=5  Bar. 
71  (P.O.). 

(9)  [1898]  26  Cal.  227=26  I.  A.  38=7  Sar. 
425  (P.O.). 

(10)  A.  I.  B.  1915  P.  C.  96=37  All.  557=42 
I.  A.  202  (P.G.). 

(11)  A.  I.  R.  1925  P.  G.  181=48  Mad.  605=52 
I.  A.  286  (P.GJ 


Shein  (12)  and  Mami  v.  Kail  and  ar  Am- 
ma?  (13). 

These  decisions  according  to  our  view 
lay  down  the  following  principles  : 

When  property  is  discovered  to  be 
standing  in  the  name  and  in  the  posses- 
sion, actual  or  constructive  of  any  per- 
son, the  burden  of  proof  is  on  the  party 
who  contests  that  person's  title  to  es- 
tablish that  the  ownership  is  benami 
or  ism  farzi.  The  circumstance  that 
the  consideration  of  the  transaction 
has  been  paid  by  a  person  other 
than  the  ostensible  owner  may  afford,  and 
frequently  affords,  sufficient  reason  for  a. 
decision  in  favour  of  the  plea  that  the 
transaction  is  benami  or  ism  farzi.  The 
ostensible  owner,  if  a  wife  or  child,  can- 
not assert  against  this  a  presumption  of 
advancement  A  presumption  of  advance- 
ment can  arise  in  England  in  the  case  of 
a  resulting  trust  in  which  there  is  a 
disposition  of  the  legal  and  not  of  the 
equitable  interest  The  presumption 
would  only  arise  where  upon  a  convey- 
ance, devise  or  bequest  it  appears  that  the- 
grantee,  devisee  or  legatee  was  intended  to- 
take  the  legal  estate  only,  the  equitable 
interest  being  with  the  settlor. 

In  such  cases  in  England,  if  t he- 
conveyance  is  to  a  wife  or  child  it 
will  be  presumed  an  advancement 
There  is  no  auch  presumption  in  India. 
The  question  is  not  concluded  by 
the  proof  that  the  consideration  has 
has  been  paid  by  a  person  other  than  the. 
ostensible  owner.  The  fact  that  the  con- 
sideration has  been  paid  by  a  person  other 
than  the  ostensible  owner,  is  not  neces- 
sarily in  itself  sufficient  to  establish  that 
such  a  transaction  is  benami  or  ism  farzi. 
The  party  attacking  the  ostensible  owner's, 
title  can  invoke  in  his  assistance  in  India 
the  general  principle  that  the  practice  of 
taking  transfers  in  the  name  of  a  third 
party,  when  such  transfer  is  not  intended 
to  benefit  the  third  party,  is  exceedingly 
common,  both  amongst  Hindus  and  Mu- 
hammadans  in  this  country.  Whore  pro- 
perty is  taken  in  the  name  of  a  member 
of  a  Hindu  joint  family  and  the  considera- 
tion has  been  paid  out  of  funds  belonging, 
to  that  joint  family  and  the  property  is 
held  for  the  benefit  of  the  family,  the? 
conclusion  that  the  property  belongs  bo 
the  family  and  not  to  the  individual 

(12)  A.  I.  R.  1926  P.O.  77=4  Bang.  518  (P  0.)- 
(18)  A.  I.  E.    1927    P.  0.   22=5    Rang.  7=54. 
I.  A.  23  (P.O.). 
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member  in  whose  name  ib  has  been  taken 
is  almost  irresistible.  Where  a  person 
other  than  the  ostensible  owner  has  sup- 
•plied  the  consideration,  and  it  is  esta- 
blished that  that  person  had  reason  to 
conceal  the  fact  that  he  was  the  real 
owner,  either  because  he  desired  to  save 
the  property  from  the  claims  of  actual  or 
•potential  creditors,  or  because  the  know- 
ledge that  he  was  the  owner  of  the  pro- 
perty would  impair  his  reputation  or 
position,  the  conclusion  that  the  person 
who  provided  the  consideration  is  the  real 
owner,  is  appreciably  strengthened.  The 
fact  that  the  person  who  supplied  the 
consideration  in  a  particular  transaction 
has  supplied  the  consideration  in  prior 
•transfers,  which  were  clearly  ben.imi 
would  strengthen  the  conclusion  that  that 
particular  transaction  was  benami 

But  with  these  facts  must  bo  considered 
•such  circumstances  as,  whether  the  osten- 
sible owner  has  been  in  enjoyment  of  the 
income,  whether  it  is  established  that  the 
person  who  supplied  the  consideration 
had  no  conceivable  motive  for  carrying 
out  the  transaction  otherwise  than  in  his 
own  name,  or  whether  he  had  a  particular 
reason  for  wishing  to  benefit  the  osten- 
sible owner  Although  there  is  no  pre- 
-sumption  of  advancement  in  favour  of 
a  wife  or  child,  there  can  be  proof  of 
special  love  and  affection.  The  decision 
must  be  arrived  at  after  placing  the 
burden  of  proof  carefully.  We  have 
-endeavoured  to  do  this  and  to  consider 
the  evidence  as  a  whole  We  find  it  esta- 
blished to  our  satisfaction  that  Nawab 
Baqar  Ali  Khan  lavished  money  on  Fakhr 
Jahan  Bogam,  and  treated  both  her  and 
her  children  with  the  utmost  affection. 
We  have  no  reason  to  distrust  Nawab 
Fakhr  Jahan  Be  gam 'a  statement  to  the 
•effect  that  during  her  twenty-six  years  of 
married  life  she  received  a  very  hand- 
some allowance  from  her  husband  in 
addition  to  having  all  her  personal  ex- 
pense met  by  him.  She  may  have  over- 
stated the  amount  of  his  generosity,  but 
after  making  full  deductions  for  over- 
statement we  consider  that  she  could  have 
well  accumulated,  even  had  she  not  (as 
tihe  did)  invested  the  proceeds  as  they 
came  in  a  capital  of  between  two  to  three 
lakhs.  (The  judgment  then  discussed  evi- 
dence relating  to  specific  items  of  proper- 
ties, and  proceeded  to  decide  the  7th  ques- 
tion). Have  the  promissory  notes  the  in- 
come of  which  is  devoted  to  the  expendi- 


ture on  the  radd-i-mazalim  fund  been 
rightly  excluded  from  the  divisible  estate? 
We  have  mentioned  the  radd-i-maza- 
lim fund  previously.  Although  its  ori- 
gin is  obscure,  there  is  no  question  as  to 
its  nature  The  property  of  the  fund 
consists  of  Government  promissory  notes. 
The  income  is  devoted  to  charitable  and 
religious  purposes.  The  income  is  large. 
Very  many  Shias  in  reduced  circum- 
stances benefit  from  its  charity  Very 
many  religious  observances  are  met  from 
its  income  It  is  not  denied  that  ever 
since  .the  re-occupation  of  Luckncw  by 
the  British  power  the  radd-i-ina.za.lim 
fund  has  been  administered  for  charitable 
and  religious  purposes  We  have'no  evi- 
dence how  the  fund  obtained  its  unusual 
name — a  fund  for  the  atonement  of  deeds 
or  crimes  of  violence.  It  may  be  that 
in  the  history  of  Nawab  Mehdi  Ali  Khan 
and  Nawab  Ahmad  Ali  Khan  there  wore 
incidents  which  did  not  leave  pleasant 
memories,  and  that  both  were  desirous 
that  there  should  be  left  in  perpetuity  a 
fund  from  the  income  of  which  should  be 
derived  benefits  to  religion  and  humanity. 
The  first  piece  of  evidence  which  we  have 
as  to  the  origin  of  the  fund  is  contained 
in  the  will  of  Ahmad  Ah  Khan,  which 
we  have  already  referred.  The  transla- 
tion of  the  Persian  in  which  the  will  is 
written,  that  is  on  the  printed  book,  is 
not  accurate  After  consultation  with 
the  learned  counsel,  we  have  arrived  dt 
the  following  translation  The  follow- 
ing is  the  translation  of  the  relevant 'por- 
tions which  is  accepted  as  accurate  : 

41 1  should  not  bn  rendered  liable  to  pay  the 
penalty  for  any  non-observance  of  my  own 
prayers  or  fasts,  Nor  should  I  be  rendered 
liable  to  pay  tho  penalty  for  any  non-obser- 
vance of  the  duties  enjoined  in  the  will  of 
the  late  Nawab  Muntazim-ud-daula  Bahadur 
for  atonement  of  sins  of  omission,  nor  for 
having  failed  to  visit  Khorasan,  nor  for  not 
having  had  regard  to  the  rights  of  tho  pooplo, 
My  executors  should  endeavour  to  purify  and 
atone  for  my  defects  by  inquiry  and  their 
own  efforts." 

He  assigns  out  of  promissory  notes  to 
the  total  value  of  Rs.  16,31,000  one  third 
which  he  estimates  at  Rs  5,43,303-10-6, 
so  that  the  income  should  be  devoted  to 
the  maintenance  of  the  fund  of  ra,dd-i- 
mazalim  created  under  the  will  of  Nawab 
Muntazim-ud-daula  Bahadur,  in  the  ob- 
jects of  which  he  includes  a  pilgrimage 
to  Khorasan.  We  read  this  document  to 
mean  that  the  radd-i-mazalim  fund  was 
not  a  fund  which  came  into  existence  as 
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the  act  of  Nawab  Ahmad  AH  Khan.  This 
document  shows  to  us  that  the  fund  came 
into  existence  as  the  act  of  Nawab  Mehdi 
Ah  Khan,  and  that  Nawab  Ahmad  All 
Khan  had  continued  to  administer  it  In 
what  we  have  called  his  will,  he  deplores 
his  unworthiness  and  his  neglect  of  his 
observances  in  religious  matters,  and  he 
asks  his  executors  to  repair  those  defects 
and  to  save  him  from  the  penalties  in  the 
next  world  caused  by  his  sins  and  his 
omissions  by  faithfully  carrying  out  thoir 
duties  as  administrators  of  this  fund  and 
devoting  its  income  to  charitable  and 
religious  purposes  amongst  which  he 
enumerates,  tho  expenses  of  pilgrims 
going  to  Khorjisan  and  the  succouring  of 
kinsmen,  companions  and  good  Saiyeds. 
This  is  the  first  piece  of  evidence  Much 
can  be  deduced  as  to  the  nature  of  the 
fund  from  the  evidence  which  we  have 
as  to  the  litigation  which  commenced  in 
1860  The  copy  of  Mr  Fraser's  judg- 
ment (Ex.  530)  throws  very  little  light 
on  the  question  It  would  almost  appear 
that  his  findings  in  this  respect  have  been 
omitted  from  this  copy  Mr.  Campbell 's 
judgment  (Ex  2)  gives  valuable  informa- 
tion us  to  what}  the  attitude  of  the  mem- 
bers of  the  f.imily  wa&  with  regard  to 
this  fund  at  the  time  of  that  litigation. 
While  refusing  to  recognize  the  validity 
of  Nawab  Ahmad  All  Khan's  will,  he 
makes  the  following  remarks  in  respect 
to  it  : 

"  In  fact  the  document  itself  does  not  as 
between  them  profess  to  bo  .1  will  at  <ill.  It, 
merely  recites  certain  distribution  said  to 
have  been  already  made,  and  assigns  a  third 
of  tho  remainder  bo  the  religious  and  charit- 
able fund  called  thr  radd-i-ma/alim.  The 
plaintiffs  admit  that  them  was  an  assignment 
to  this  of  at  least  as  largo  amount  and  of 
older  date.  They  would  only  fix  the  assign- 
ment in  another  part  of  tho  property  which  is 
claimed  by  Amjad  Ah,  but  that  the  fund  is  to 
come  out  of  the  estate  is  admitted  on  all 
hands,  and  that  need  not  bo  put  in  issue.  1, 
therefore,  declare  that  so  much  as  has  been 
admitted  by  tho  administrator  not  exceeding 
one-third  of  tho  whole  net  estate  '  as  even- 
tually settled1  belongs  to  the  radd-i-ma/alim 
fund,  and  I  strike  out  of  the  case  tho  issue 
respecting  the  caio  because  nothing  really 
turns  upon  that  alone.  I  will  only  allow  the 
papers  to  stand  as  found  to  bo  more  probably 
true  than  false  so  far  as  it  may  to  some  extent 
come  in  as  incidental  evidence  on  the  othor 
issue.  With  respect  to  tho  radd-i-mazalim 
fund  1  think  it  must  be  understood  that  Am] ad 
Ah  Khan  cannot  take  any  beneficial  interest 
in  it  Lo  the  exclusion  of  tho  other  heirs  But 
it  muht  be  managed  by  an  individual  or  in- 
dividuals strictly  an  trustees.  Tho  eldest  male 
descendant  of  the  founder  is  clearly  a  pro- 


per person  to  hold  the  office  of  the  trustee.  I 
therefore,  declare  that  Amjad  All,  and  aftor 
him  the  eldest  of  lino  of  the  descendants  in 
tho  main  line  from  Munawar-ud-daula  if 
sane,  fit  and  of  age,  shall  be  n.  trusteo  and  that 
confirmed  with  him  in  that  office  shall  be 
Syod  Mahomad  Majtahid-ul-asar  and  after 
him  some  othor  fit  person  of  religious  char- 
acter to  bo  nominated  by  tho  Court  and  that 
if  the  trustees  accept  the  office  they  shall 
within  a  month  submit  for  tho  approval  of  tho 
Court  a  scheme  for  the  governance  of  the 
fund." 

It  will  thus  be  seen  that  Mr  Camp- 
bell decided  that  the  radd-i-inazalim 
fund  was  in  effect  a  waqf  While  throw- 
ing two-thirds  of  the  promissoiy  notes  of 
Ks.  16,31,000  into  the  divisible  esUte  ho 
retained  one-third  as  the  property  of  tho 
fund,  and  appointed  Nawab  Amjad  Ah 
Khan  as  a  trustee  joining  with  him  as  a 
co-trustee  the  Mujtahid-ul-asa,r  Their 
Lordships  of  the  Judicial  Committee  on 
appeal  in  the  decision  in  Amjad  Ah 
Khan  v.  Mohammadee  Beyam  (l)  con- 
sidered the  question  of  the  radd-i-raaza- 
lim  fund.  We  have  already  stated  that 
one  of  tho  points  which  they  had  to 
decide  was  whether  Mr  Campbell  had 
rightly  appointed  a  stranger  to  be 
and  act  as  co-trustee  with  Nawab  Amjad 
Ah  Khan  in  the  trust  as  to  the  family, 
religious  or  charitable  fund  called  radd- 
i-mazalim,  and  the  direction  to  settle  a 
scheme  for  the  !idministra.tiun  of  that 
fund  Nawab  Amjad  All  Khan  had 
objected  to  this  portion  of  the  order  of 
Mr.  Campbell,  but  it  is  noticeable  that 
he  has  nowhere  suggested  that  the  five 
lakhs  odd  of  promissory  notes  reserved 
as  the  property  of  the  fund  by  Lhe  Courts 
below  were  his  private  property.  His 
only  objection  was  to  the  effect  that  he 
should  bo  sole  mutwalh  Their  Lord- 
ships upheld  Mr  Campbell's  order  iupon 
this  point  They  say  at  pago  548  : 

11  Tho  second  matter  of  complaint  is  tbe 
appointment  of  a  co-trustee.  Tho  ground 
taken  on  the  argument  of  the  incompatibility 
of  such  an  association  with  tho  status  and 
dignity  of  the  appellant,  and  with  family 
usage,  seems  to  their  Lordships  to  bo  displaced 
by  one  of  the  documents  which  tho  appellant 
propounded  and  used  before  tho  Court,  which 
does  associate  a  co-trustee  with  him.  As 
against  the  appellant,  tho  appointment  of  a 
co-trustee  will  justly  give  effect  to  what  he 
alleges  to  havo  been  the  intention  of  tho 
founder  of  the  trust.  The  discretion  of  tho 
Judicial  Commissioner  as  to  the  person  ap- 
pointed is  a  mattor  with  which  their  Lord- 
ships  are  indisposed  to  interfere,  and  no  suffi- 
cient reasons  are  advanced  to  control  it  in 
this  instance.  His  direction  as  to  the  so  ho  mo 
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somewhat  surprising  that  the  validity  of 
a  trust,  which  waa  recognizer!  by  their 
Lordships  of  the  Judicial  Committee  more 
than  sixty  years  ago,  which  has  been  re- 
cognized ever  since,  and  which  hag  been 
in  operation  for  tho  benefit  of  religion  and 
humanity  for  over  sixty  years  should  be 
questioned  now,  we  do  not  say  that  the  • 
objectors  have  no  right  to  ask  for  a  deci- 
sion on  the  subject  They  base  this  plea 
in  the  main  on  throe  arguments.  The 
first  is  that  nn  the  proper  construction  of 
the  will  of  Ahmad  Ali  Khan  there  was  no 
waqf,  and  that  the  promissory  notes  in 
question  were  handed  over  to  tho  heirs  as 
their  personal  property  subject  to  the  ob- 
ligation of  carrying  out  certain  religious 
and  charitable  duties.  They  argued, . 
therfore,  th.it  the  income  from  these  notes 
should  be  enjoyed  by  the  heirs  as  a  whole 
subject  to  the  obligation  of  carrying  out 
the  duties. 

We  very  briefly  decide  here  that  on 
our  construction  of  Nawiib  Ahmad  Ah 
Khan's  will  the  radd-i-mazalirn  is  a 
waqf,  and  the  promissory  notes  in  ques- 
tion wore  assigned  expressly  to  it  by 
Nawab  Ahmad  Ah  Khan  We  lind  that 
he  did  not  create  the  waqf  in  the  year 
1857,  and  that  it  had  been  in  existence 
long  before  that  date  He,  however,  as- 
signed specific  property  to  it  The  second 
argument  is  based  upon  the  evidence  of 
Nawab  Jafar  Ali  Khan  Nawab  Jafar 
Ali  Khan  was  ono  of  the  trustees  of  the 
waqf,  and  has  expressed  an  opinion  that, 
although  tho  income  of  these  notes  had 
to  be  devoted  to  religious  and  charitable 
purposes,  and  although  the  income  invari- 
ably n ad  been  devoted  to  religious  and 
charitable  purposes,  the  notes  in  question 
were,  in  his  opinion,  the  property  of  thu 
family  Wo  have  already  in  a  previous 
portion  of  the  judgment  noted  that  the 
opinion  of  Nawab  Jafar  Ali  Khan  is  of  no 
value  whatever  upon  points  connected 
with  the  law,  and  it  is  certainly  of  no 
value  in  connexion  with  the  decision  as 
to  whether  this  is  or  is  not  a  waqf  The 
final  plea  taken  is  tho  plea  that  tho  assi- 
gnment of  property  such  as  this  is,  under 
the  I  mum  i  a  law,  invalid  and  that  no  such 
property  can  belong  'to  a  legally  constitu- 
ted waqf.  Although  decision  of  the  ques- 
tion is  governed  by  the  Imamia  law,  . 
it  will  be  of  advantage  to  examine 
first  the  provisions  of  tho  Hano.fi  law 
upon  the  subject  There  has  been  a  con- 
siderable dtfference  of  opinion  in  High 


for  the  administration,    of  this   trust    seems    to 
their  Lordships  reasonable.  " 

We  find  from  B-28  the  judgment  of 
Mr.  Currie,  Judicial  Commissioner  of 
Oudh,  passed  on  the  3rd  September  1877, 
that  the  existence  of  the  radd-i-mnzalim 
as  a  charitable  fund  was  recognized.  It 
is  certainly  open  to  any  party  to  this 
suit,  who  wishes  to  introduce  the  ques- 
tion qf  the  radd-i-mazalim  fund.  We 
have  Had  some  difficulty  in  understand- 
ing the  exact  objection  taken  by  those  of 
the  appellants  who  have  raised  the 
point  to  the  decision  of  the  learned  trial 
Judge  to  the  effect  that  the  radd-i-maza- 
lim  fund  formed  no  portion  of  Nawab 
Baqar  Ali  Khan's  estate  He  has  exclu- 
ded the  promissory  notes,  which  ho  finds 
to  be  the  property  of  the  fund,  from  the 
estate  He  has  also  added  a  remark  that 
Nawah  Sadiq  Ali  Khan  should  be  con- 
sidered entitled  to  manage  the  fund 
We  shall  refer  to  that  remark  later  At 
present  we  are  concerned  with  that  por- 
tion of  his  decision  which  declares  that 
these  promissory  notes  are  no  portion  of 
tho  estate  ,  and  hero  we  are  asked  to  con- 
sider alternative  pleas  The  first  plen  is 
that  as  these  notes  are  not  only  someth- 
ing which  does  not  exist,  but  as  they 
further  hi"  tho  disadvantage  of  involv- 
ing tho  i  .3on  taking  the  income  from 
them  in  uiie  sin  of  receiving  interest, 
they  cannot  possibly  be  the  property  of  a 
waqf.  The  objectors  suggest  that  in 
these  circumstances  they  should  be  trans- 
ferred back  to  the  divisible  estate  That  is 
the  first  plea  The  second  plea  is  th.it  if 
the  radd-i-mazalim  is  a  good  wapf,  Nawab 
Sadiq  Ali  Khan's  brothers  should  be 
joined  as  trustees.  Wo  decide  tho  second 
plea  first  If  the  waqf  is  a  good  waqf,  no 
question  can  arise  in  this  suit  as  to  who 
should  be  the  trustees  Tho  property  is 
not  part  of  the  estate,  and  in  tho  present 
proceedings  tho  only  order  should  be  that 
it  should  be  excluded  from  the  estate,  and 
nothing  should  bo  said  as  to  who  are  or 
who  are  not  to  be  the  trustees.  We  consi- 
der that  the  learned  trial  Judge  should 
not  have  expressed  an  opinion  to  the 
effect  that  Nawab  Sadiq  Ali  Khan  should 
be  the  manager  We  do  not  say  that  he 
should  not  be  the  manager.  We  do  not 
say  who  should  be  the  manager.  Our 
view  is  that  we  are  not  concerned  with  the 
question 

We  now  proceed    to  decide   the   major 
plea.     Although    it  seems    at    first    sight 
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'Courts  in  India  as  to  whether  under  the 
Hanafi  law  the  waqf  of  shares  in  com- 
-panies  is  or  is  not  valid.  There  is,  as  far 
as  we  know,  no  authority  as  to  whether 
Government  promissory  notes  can  be 
legally  assigned  under  the  Hanafi  law  as 
the  property  of  a  waqf;  but  the  principles 
to  be  applied  in  respect  of  shares  in 
companies  will  assist  in  decision  of  the 
question  before  us  The  view  in  favour 
of  the  appellants  upon  this  point  was 
•stated  in  the  decision  of  the  Honourable 
Madras  High  Court  of  1909  in  Kadir 
Ibrahim  Rowther  v.  Mahomed  Rahuma- 
dulla  Rowther  (14).  That  decision  states 
the  authorities  both  for  and  against  the 
-view.  We  need  not  refer  further  to  those 
•authorities.  We  wish  to  refer  explicitly  to 
the  discussion  of  the  principle  in  respect 
to  the  Hanafi  law,  which  is  contained  in 
Ameer  Ali's  "  Muhammadan  Law,  " 
Bdn  4,  at  pps.  257—264  We  are  con- 
vinced that  on  a  proper  consideration  of 
the  principles,  the  waqf  of  shares  in 
companies  is  valid  under  the  Hanafi 
law ;  but  in  any  circumstances  the 
Imamia  law  would  appear  to  permit  the 
assignment  of  shares  in  companies  as  the 
property  of  a  waqf.  We  refer  here  again 
to  Ameer  Ali's  *  Muhammadan  Law,  " 
Bdn.  4  at  pp.  503—505  We  are  here 
dealing  with  a  waqf  under  the  Imamia 
Law 

It  is  argued,  however,  that  even  if 
the  principle  be  accepted,  that  shares 
in  the  companies  can  be  assigned  validly 
as  the  property  of  a  waqf  under  Imamia 
law,  Government  promissory  notes  can- 
not be  so  assigned  inasmuch  as  the  in- 
come from  them  is  in  the  shape  of  in- 
terest on  a  debt  and  is  such  an  income 
which  cannot  be  received  legally  by 
orthodox  Shias  We  consider  this  argu- 
ment too  subtle  for  acceptance  Invest- 
ment of  money  in  Government  promis- 
sory notes  cannot,  in  our  opinion,  be 
distinguished  from  the  investment  of 
money  in  the  shares  in  companies.  Under 
the  original  conditions  of  Islam  nei- 
ther form  of  investment  existed.  Al- 
though investment  in  Government  securi- 
ties may  be  considered  as  a  loan  to  the 
State  on  which  interest  was  paid,  it  can 
also  be  considered  not  unreasonably  as 
an  investment  in  State  property  and  the 
income  arising  therefrom  can  be  consi- 
dered as  a  portion  of  the  income  of  the 

(14)  [1910]  38  Mad.  118=4  I,  0.  136=6  M.L.T. 
907. 


State,  which  is  enjoyed  by  the  investors. 
In  support  of  the  plea  that  Government 
promissory  notes  can  be  assigned  legally 
as  the  property  of  a  waqf,  we  refer  to  a 
passage  in  Amir  Ali's  "  Muhammadan 
Law,  "  Edn.  4,  at  p.  264  . 

"  The  validity  of  the  -waqf  of  moveables  in- 
cluding money  is  accepted  without  question 
among  the  Sharfea,  Malikis,  the  Hanbails, 
and  the  Shiaha.  "  And  Shafei  has  held.  " 
says  the  Hodaya,  "  that  the  waqf  of  every- 
thing from  which  benefit  can  bo  derived  con- 
sistently with  the  retention  of  the  corpus  is 
valid  ,  and  whatever  can  be  lawfully  sold 
(this  givoa  an  indication  to  the  sonse  in 
which  the  word  ta'.tmul  is  used  in  this  con- 
nexion) may  ba  lawfully  dedicated,  for  what 
is  capable  for  yielding  profit  (from  changes 
of  form)  resembles  lands,  horses  and  arms.1 
The  waqf  of  money  is  now  common  every- 
where among  Muhammadans  from  Algeria 
to  India  and  Burmah.  The  Shrino  at  Mecca 
and  at  Korbala,  the  endowments  at  Ajmore, 
Hossainab&d  ^  Luc  know)  and  many  of  tho 
mosques  and  religious  institutions  all  over 
the  country,  are  largely  supported  by  the  in- 
come of  moneys  invested  in  Government 
securities,  which  people  have  come  to  regard 
as  safer  and  more  permanent  than  even  land. 
In  Egypt,  the  income  of  many  important 
endowments  created  in  modern  times,  is,  for 
the  most  part,  derived  from  shams  in  com- 
mercial companies. 

Money  invested  in  Government  or  muni- 
cipal stock  is  employed  by  the  State  or  local 
authorities,  as  the  case  may  be,  generally  in 
productive  work,  and  a  share  of  the  profits 
derived  therefrom  is  received  by  the  investors 
under  the  name  of  dividends  or  interest.  The 
income  derived  from  money  invested  in  com- 
mercial companies  stands  in  the  same  cate- 
gory. And  the  waqf  of  money  invested  in 
trade  or  commerce  baza'at  has  been  recognized 
as  lawful  for  centuries.  " 

We,  therefore,  decide  against  the  appel- 
lants and  confirm  the  decision  of  the 
learned  trial  Judge  upon  this  question. 

(8)  Has  the  decree  been  rightly  drafted 
under  the  provisions  of  0.  20,  B.  18? 

(9)  Has  the  kothi  aafi  been  wrongly  ex- 
cluded from  the  divisible  estate/ 

On  the  first  question  wo  find  in  favour 
of  the  objection  All  parties  agree  that 
their  rights  in  the  divisible  property 
should  be  declared  in  the  decree,  and  the 
decree  should  have  been  prepared  in  this 
manner  under  the  provisions  of  O  20, 
B  18  The  alteration  is  simple  In  the 
divisible  property,  Nawab  Sharaf  Jahan 
Begam  is  entitled  to  1/lGth;  Nawab 
Fakhr  Jahan  Begam  is  entitled  to  l/16th; 
Nawab  Sadiq  All  Khan  is  entitled  to 
to  7/36th;  Nawab  Kazim  AH  Khan  is 
entitled  to  7/36th ;  the  heir  or  heirs  of 
Nawab  Naqi  Ali  Khan  are  entitled  to 
7/36ths;  Nawab  Taqi  Ali  Khan  is  enti* 
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tied  to    7/36fchs  and    Nawab  Abid    Jahan 
Begam  is  entitled  to  7/72nd 

On  the  second  point  the  learned  trial 
Judge  found  at  o  p.  647  that  kofchi  asfi 
was  a  portion  of  the  divisible  estate.  By 
what  was  apparently  a  clerical  error  that 
kofchi  was  excluded  from  the  divisible 
estate  in  the  decree.  That  error  will 
now  be  corrected. 

This/lconcludes  all  questions  raised  in 
these  appeals  No  other  questions  were 
ra-isod.  The  result  will  be  that  Nawab 
S:\diq  Ah  Khan's  appeal  No  16  of  1926, 
will  stand  dismissed  completely.  Tho 
cross-objections  of  Nawttb  Taqi  Ah  Kh,in 
in  that  appeal  will  also  sband  dismissed 
completely.  Nawo,D  Fakhr  Jahan  Begam 
and  Nawab  Abid  Jahan  Begun' s  appeal 
No  20  of  1926,  will  succeed  partially. 
The  Jiainau  property  will  be  excluded 
from  the  divisible  estate  and  a  portion  of 
the  so-cilled  KhaiiMbid  house  will  be  ex- 
cluded from  the  tuluqdari  esfcute  and  will 
remain  in  the  n^me  ot  Nawab  Fakhr Jahan 
Begum  Nawab  Abid  Jahan  Bogam's 
appeal  succeeds  pirtially.  The  shcr  dar- 
wa/a  property  will  be  excluded  from  the 
divisible  estate  and  remain  in  her  name 
The  appeal  of  Nawab  Sharuf  Julian 
Begum  and  the  appeal  of  Nawab  Mirza 
Muhammad  Kcizim  Ali  Khan  f.nl  and  are 
dismissed  There  will  in  addition  be  a 
correction  of  the  decree  in  which  the 
shares  of  all  parties  in  the  divisible  estate 
will  be  detailed  and  the  kothi  asfi  will 
be  included  in  the  divisible  property 

We  now  coine  to  the  question  of  costs 
and  have  to  consider  here  the  grouping 
of  the  parties  Nawab  Sadiq  Ah  stands 
alone  Nawab  Fakhr  Jahan  Begam  and 
Nawab  Abid  Jahan  Begarn  stand  together 
Nawab  Sharf  Jahau  Began  and  Na,wab 
Kazim  Ali  Khan  stand  together  Nawab 
Taqi  Ali  Khan  stands  alone  Mt  Jaddo, 
widow  of  Nawab  Naqi  Ah  Khan,  and  her 
assignee  Dilawar  Ali  stand  together  The 
remaining  respondents  were  absent  and 
unrepresented  In  appeal  No  16  of  1926 
Nawab  Sadiq  Ali  Khan  will  pay  his  own 
costs  and  the  costs  of  the  other  side, 
which  will  include  one  set  of  costs  to  each 
party  or  group  In  appeal  No.  L20  of 
1926,  as  the  appeal  has  partially  succee- 
ded and  partially  failed,  the  parties  will 
all  pay  their  own  costs.  In  appeal  No.  24 
of  1926,  Nawab  Sharaf  Jahan  Begam  and 
Nawab  Kazim  Ali  Khan  will  pay  their 
own  costs  and  the  costs  of  the  other  side; 
1929  0/15 


one  set  of  costs  being  allowed  to  each 
party  or  group  Nawab  Taqi  Ah  Khan 
will  pay  his  own  costs  of  his  cross-objec- 
tions and  also  the  costs  of  Nawab  Sadiq 
Ali  Khan,  no  other  pirfcy  being  interested 
in  the  cross-objections. 

S  N  /li  K  Order  accordingly. 
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GOKARAN  NATH  MISRA  AND 
PCLLAN,  JJ. 

Munna  Lai  and  another — Defendants 
— Appellants. 

v. 

Kajiirshan  Dat  and  another — Plain- 
tiff and  Defendant — Respondents 

Second  Appeal  No.  117  of  1928,  De- 
cided on  30th  October  1928,  from  decree 
of  Addl  Dist  Judge,  Gonda,  D/-  25th 
Januiry  1928 

(a)  Evidence    Act,    S      101— Allegation    of 
minority  at  the  time    of    executing  a    deed — 
Burden  of  proof  lies  on  alleger. 

The  burden  of  proving  that  a  particular 
denl  is  bad  on  this  giound  that  its  executant 
was  A  miuoL  at  the  time  of  iti  execution,  lies 
upon  the  person  who  makes  this  allegation. 

[P  114  C  2] 

(b)  Evidence    Act.     S.    32— Statements    of 
living    persona     not    examined     as    witnesses 
being  inadmissible    under    S.   32    cannot     be 
made  relevant  under  S.  11. 

Before  a  fact  can  he  considered  to  bo  rele- 
vant under  S.  11,  it  must  ba  shown  th.it  it  ]<» 
admissible.  It  would  be  absurd  to  hold  that 
every  fftctJ,  which  evou  if  it  ba  inadmissible 
and  irrelevant,  would  bi  admissible  undor 
S,  11.  If  A  particular  deposition  could  not  be 
admitted  under  S.  32,  it  could  not  be  ad- 
missible under  S.  11  31  All.  341,  Foil. 

[P  115  G  1] 

Statements  of  living  persons  not  examined 
as  witnesses  are  inadmissible  in  evidence  to 
prove  the  allegation  that  the  executant  waa 
a  major  at  the  timj  when  he  executed  the 
document  [P  115  C  1] 

(c)  Evidence  Act,    S.  32  (5)— Entry    as   to 
date  of  birth  in   a  school  register  based  upon 
statement  of  deceased  father    is    admissible 
to  prove  age — Evidence  Act,  S.  35. 

Whore  the  question  is  as  to  tho  age  of  a 
person,  the  entry  of  his  date  of  birth  in  the 
school' register  based  upon  the  statements  of 
his  deceased  fatheY  is  admissible  under 
S.  32  (5)  and  tilso  under  S.  3j,  the  entry  being 
in  a  public  register  stating  a  fact  in  issue  and 
made  by  a  public  servant  m  discharge  of  his  - 
official  duty.  ^  H5  C  2]  . 

M    Wasim— for  Appellants 
Ntamatullah—toT  Respondent  1. 
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Judgment. — This  is  an  appeal  arising 
out  of  ti  suit  brought  by  the  plaintiff 
respondent  for  a  declaration  that  the 
deed  dated  23rd  July  1925  executed  by 
defendant  3,  the  father  of  the  plaintiff 
respondent,  in  favour  of  Munna  Lai,  the 
defendant  appellant  is  invalid  and  in- 
operative. 

The  two  grounds  on  which  the  validity 
of  the  deed  was  impugned  were1  Firstly, 
that  the  deed  had  boon  executed  by  de- 
fendant 3  at  the  time  when  he  was  a 
minor  ;  and  secondly,  that  the  deed  re- 
lated to  joint  ancestral  property  and  was 
not  justified  by  legal  necessity.  The  de- 
fendant appellant,  Munua  Lai,  who  is  the 
mortgagee,  in  his  defence  contended  that 
defendant  3  was  a  major  at  the  time  of 
the  execution  of  the  deed  and  that  its 
execution  was  justified  by  legal  necessity 
The  learned  Additional  Subordinate  Judge 
of  Gonda  who  tried  the  case  came  to  the 
conclusion  that  the  defendant  3  was  a 
major  on  the  date  of  the  execution  of  the 
deed  As  to  the  legal  necessity  he  held 
that  the  necessity  had  only  been  proved 
feo  the  extent  of  Rs.  1,181-12  and  he 
therefore,  declared  the  deed  to  be  binding 
on  the  plaintiff-respondent  to  that  extent. 
On  appeal  the  learned  Additional  District 
Judge  of  Gonda  came  to  the  conclusion 
that  the  deed  was  bad  and  inoperative 
because  according  to  his  finding  defend- 
ant 3  was  a  minor  at  the  time  of  the  exe- 
cution of  the  deed  and  also  that  the  con- 
sideration of  the  deed  had  not  been  proved 
to  have  been  one  justified  by  legal  neces- 
sity In  second  appeal  before  .us  those 
findings  are  assailed.  As  to  the  finding 
that  the  defendant-respondent  was  a 
minor  at  the  time  of  the  execution  of 
the  deed  it  is  urged  that  the  finding, 
though  a  finding  of  fact,  should  not  be 
considered  to  be  binding  upon  this  Court 
since  it  was  vitiated  by  several  errors 
of  law. 

The  first  error  of  law  which  was  relied 
upon  in  support  of  this  contention  was  to 
the  effect  that  the  learned  Additional 
District  Judge  had  placed  the  burden  of 
proof  on  the  defendant  mortgagee  to  prove 
that  the  deed  was  executed  at  a  time 
when  the  defendant1  3  was  a  major. 
There  is  no  doubt  that  it  cannot  be  con- 
tested now  in  view  of  the  several  deci- 
sions of  their  Lordships  of  the  Privy 
Council  that  the  burden  of  proving  that  a 
particular  deed  is  bad  on  the  ground  that 
its  executant  was  a  minor  at  the  time  of 


its  execution  lies  upon  the  person  whof 
makes  this  allegation.  We  are,  however,] 
of  opinion  that  although  the  learned  Ad- 
ditional District  Judge  has  in  the  earlier 
portion  of  his  judgment  observed  to  the 
effect  that  the  defendants  have  not  pro- 
duced any  evidence  to  show  that  defend- 
ant 3,  the  father  of  the  plaintiff-respon- 
dent was  a  major  at  the  time  when  the 
mortgage-deed  in  suit  was  executed,  yet 
in  the  end  where  ho  gives  his  finding  on 
the  point,  he  states  clearly  that  on  the 
evidence  of  the  two  doctors  produced  in 
the  case  on  behalf  of  the  plaintiff  and  of 
the  entry  in  a  school  register  also  pro- 
duced by  the  plaintiif,  his  finding  was 
that  defendant  3,  the  father  of  the  plain- 
tiff-respondent, was  a  minor  on  the  date 
of  the  execution  of  the  deed  in  suit  We 
are,  therefore,  of  opinion  that  the  con- 
tention of  the  learned  couusel  for  the 
appellant  on  this  point  cannot  be 
sustained. 

The  next  contention  urged  on  behalf  of 
the  appellant  was  to  the  effect  that  cer- 
tain evidence  which  was  admissible  had 
been  rejected  and  that  certain  evidence 
which  was  not  admissible  had  been  ad- 
mitted We  now  proceed  to  see  how  far 
this  contention  can  be  considered  to  be 
made  out  It  was  contended  that  two 
documents  which  are  Exs.  A-10  and  A-ll 
are  admissible  in  evidence  and  should 
not  have  been  rejected  by  the  learned 
Additional  District  Judge  as  irrelevant 
and  inadmissible  in  evidence  Ex  A-10 
is  a  certified  copy  of  a  statement  made  by 
defendant  3,  the  father  of  the  plaintiff- 
respondent,  in  the  revenue  Court  on  16th 
February  1925.  Ex.  A-ll  is  the  state- 
ment of  the  mother  of  defendant  3  also 
made  in  the  revenue  Court  on  the  same 
date,  i.  e  ,  16th  February  1925.  In  both 
these  statements  the  ago  of  defendant  3 
is  stated  to  have  been  at  the  time  of  the 
statements  21  years.  We  do  not  see 
how  any  of  these  statements  can  be  ad- 
mitted in  evidence  since  we  are  of  opinion 
that  they  are  statements  of  living  per- 
sons who  have  not  been  examined  as 
witnesses  in  the  case  If  they  had  been 
examined  as  such  the  statements  might 
have  been  admissible  under  the  Evidence 
Act  either  in  corroboration  of  the  state- 
ment made  by  them  in  Court  as  wit- 
nesses or  in  contradiction  of  the  state- 
ments so  made.  We,  however,  find  that 
neither  defendant  3  was  put  into  the 
witness-box,  nor  was  the  mother  of  de- 
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fendant  3  examined  as  a    witness    in    the 
case.     It  was  also  admitted  that  both  the 
persons  being  living  persons  their   state- 
ments could  not  have  been    considered  to 
have  been  admissible  under  S   32,  Cl   (5), 
Evidence   Act.      It   was,    however,   con- 
tended   by    the  learned    counsel  for  the 
appellant  that  these  statements    were  ad- 
missible   under    S.  11,     Evidence    Act, 
We  ar^iof  opinion  that  before  a  fact     can 
be    considered    to     be      relevant    under 
S    11    of   tho   Act    it   must     be     shown 
that    it     is    admissible.      It    would    bo 
absurd    to    hold    that    everv  fact,  which 
even  if  it  be  inadmissible  and  irrelevant, 
would    be   admissible   under   S.  11.     We 
are  supported  in  this  view    by    the  obser- 
vations of  their  Lordships  of    the  Allaha- 
bad High  Court  m  Bala  Ram  v   Mahabir 
Sinqh  (l).     An  attempt  was  made  in  that 
case,  as  has  been  done  in  this  case,  to  ad- 
mit in  evidence  the  deposition  made  by  a 
person  who  though  deceased,  did   not  fall 
within  the  provisions  of  S.  32,    Evidence 
Act,  on  the  ground  that  the   provisions  of 
S  11  of  the  Act  would  make  such  evidence 
admissible      It    was    observed  by    their 
Lordships  thtit  this   argument    could    not 
jbe  accepted  because  if  a  particular  deposi- 
tion could  not  be  admitted  under  the  pro- 
visions  of  S.    32,    Evidence  Act,  it  could 
jnot  bo  held  to  be  admissible    under  S.  11 
|of  the  said  Act      We  are  therefore  of  opi- 
nion that  the  learned  Additional  District 
Judge    was    correct    in  holding  that  Exs. 
A-10   and    A-ll  which  are  statements    of 
living    persons    who    have  not    been  exa- 
mined as  witnesses  in  this  case  aro    inad- 
missible in  evidence  and  cannot    be  relied 
upon  in  proof  of  the  allegations  of  the  de- 
fendants appellants  that  defendant    3  was 
a  ma]or  at  the  time  when  he  executed  the 
deed 

It  was  next  contended  that  the  entry 
in  the  school  register  upon  which  the 
learned  Additional  District  Judge  mainly 
relied  for  his  finding  was  inadmissible  in 
evidence.  Two  reasons  were  urged  for 
holding'that  the  said  document  was  inad- 
missible in  evidence  One  was  to  the 
effect  that  the  entry  upon  which  the 
learned  Additional  District  Judge  relied 
was  suspicious  and  the  second  reason  was 
that  it  was  not  definitely  proved  that  the 
entry  was  based  upon  the  statement  of 
one  Rajeshri  Dat  who  is  said  to  have 
been  the  father  of  defendant  3  We  think 

(1)   [1912]  31  All.  341=14  I.C.    116=9    A.L.J. 
351. 


that  there  is  no  substance  in  both  these 
arguments  As  to  the  first  argument  it 
is  enough  for  us  to  state  that  the  learned 
Additional  District  Judge  looked  at  the 
entry  in  dispute  and  with  -the  help  of  the 

evidence  of  plaintiff's  witness  8,  Kali 
Charan,  he  held  that  the  entry  was  really 
to  the  effect  that  the  date  of  the  birth  of 
defendant  3  was  shown  therein  as  1st 

^January  1909.  If  tho  entry  was  doubtful 
and  the  learned  Additional  District  Judge 
relied  upon  the  oral  evidence  of  the  very 
person  who  was  responsible  for  that  entry 
and  with  the  help  of  that  evidence  came 
to  the  conclusion  that  the  entry  really 
showed  the  date  of  birth  of  defendant  3 
as  1st  January  1909"  we  do  not  see  whab 
error  of  law  there  can  be  in  such  a  find- 
ing We,  therefore,  reject  this  argu- 
ment. 

As  to  the  next  contention  it  appears  to 
us  that  plaintiff's  witness  8,  Kali  Charan, 
has  distinctly  stated  in  his  evidence  that 
the  information  on  tho  basis  of  which  the 
entry  was  made  was  given  to  him  by  Ra- 
jeshri Dat,  father  of  defendant  3  It  is 
true  that  the  witness  admitted  that  he 
did  not  know  Rajeshri  Dat  from  before- 
hand but  he  stated  clearly  that  he  wag 
addressed  by  defendant  3  at  that  time  as 
bappa  (father)  and  that  the  said  Rajeshri 
Dat  used  to  come  frequently  to  tho  school 
with  the  boy  and  so  the  witness  could 
say  that  the  information  supplied  to  him 
was  given  by  that  very  same  Rajeshri 
Dat  who  happened  to  be  the  father  of  de- 
fendant 3.  This  witness  therefore  leaves 
no  room  for  doubt  that  the  information 
upon  the  basis  of  which  the  entry  was 
made  was  supplied  by  Rajeshri  Dat,  the 
faLhor  of  defendant  3  It  is  now  admitted 
that  Rajeshri  Dat  is  dead  and  that  his 
statement  as  to  the  ago  of  defendant  3 
would  be  admissible  in  evidence  under 
R  32,  Cl  (5)  of  tho  said  Act,  since  it 
would  be  a  statement  relating  to  the  exis- 
tence of  relationship  made  by  a  person 
who  must  be  presumed  to  have  special 
means  of  knowledge  and  which  was  made 
before  the  question  in  dispute  was  raised. 
It  therefore  appears  to  us  to  be  clear  that 
the  entry  in  the  scholars'  register  is  ad- 
missible in  evidence  under  S  32,  Cl.  (5), 
Evidence  Act  Apart  from  that  we  are 
also  of  opinion  that  the  entry  would  be 
admissible  in  evidence  under  S.  35  of  the 
Act.  It  is  clearly  an  entry  in  a  public 
register  stating  a  fact  in  issue  and  made 
by  a  public  servant  in  the  discharge  of  his 
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official  duty  and  as  such  admissible  in  evi- 
dence Wo  are  therefore  of  opinion  that 
the  learned  Additional  District  Judge  was 
right  in  holding  that  the  entry  in  the 
school  register  was  admissible  in  evidence 
and  his  finding  having  been  based  on 
thut  evidence,  cannot  be  considered  to  he 
in  any  way  vitiated  by  any  error  of  law 
•or  procedure 

It  was  then  contended  that  the  oral 
evidence  of  tljp  two  doctors  upon  which 
the  finding  of  the  learned  Additional  Dis- 
trict Judge  was  based  was  inconclusive 
and  did  not  justify  the  rinding  We  hive 
read  that  evidence  anil  wo  do  not  agree 
with  the  contention  raised  by  the  learned 
•counsel  on  behalf  of  the  appellant  Mr 
H  N  Bose  who  was  examined  as  P  W  9 
and  who  is  the  Assistant  Civil  Surgeon  of 
•Gonda  clearly  states  that  the  age  of  de- 
fendant 3  was  at  the  tune  of  his  evidence, 
which  was  loth  March  1927,  between  13 
and  19  and  that  there  was  no  margin  of 
two  or  three  years  in  the  ago  estimated 
by  him  though  theio  may  be  one  of  some 
months.  The  learned  Additional  District 
Judge  is  in  our  opinion  right  when  he 
states  in  his  judgment  that  the  medical 
evidence  goes  more  in  support  of  the  story 
told  on  behalf  of  the  plaintiff  as  to  the 
age  of  defendant  3  than  that  of  the  defen- 
dants appellants  We  are  therefore  of 
opinion  that  the  finding  of  Licb  relating  to 
the  minority  of  defendant  3  arrived  at  in 
this  case  by  the  Court  below  is  not  in  any 
wa.y  vitiated  by  any  error  either  of  law  or 
of  procedure  and  is  not  one  which  can  be 
impugned  in  second  appeal  It  is  clear 
from  the  said  finding  that  defendant  3  was 
minor  on  the  date  of  the  execution  of  the 
mortgage  deed  in  suit.  The  deed  is  there- 
fore void  and  inoperative  We  do  not  see 
any  necessity  of  deciding  the  second  point 
The  appeal  therefore  fails  and  is  dismissed 
vrith  costs. 


W.S  /R.K. 


Appeal  dismissed. 


A  I.  R.  1929  Oudh  116 

RYZY,  J 

Ram  Batan  Singh  and  another  —  De- 
fendants— Appellants. 
v. 

Bipen  Chandra  Chaterji — Plaintiff  — 
Respondent. 

Rent  Appeal  No.  3  of  1928,  Decided  on 
4th  October  1928,  from  decree  of  Dist 
Judge,  Fyzabad,  D/-  8th  November  1927. 


(a)  Landlord  and  Tenant — Suit  for  arrears 
of  rent — Mortgagees    of  holding    not  implea- 
ded  —  Suit  need  not  be   dismisied  for  mort- 
gagee! are  not  necessary  partiei. 

Suit  by  a  landlord  or  his  thokadar  for  arre- 
ars of  ront  against  tbo  occupancy  tenants  is 
not  bad  ovcm  if  it  did  nob  impload  persons  iu 
whoso  favour  the  holdings  were  mortgaged  by 
tliB  tenants  or  then  ancestors.  [P  117  G  1] 

(b)  Agra    Tenancy    Act,   S.  34 — Mortgage 
— Occupancy  holding. 

Mortgages  by  occupnncv  tenants  of  their 
holding*  are  invalid  as  against  the  landlord. 

[P  117  C  1] 

Zafar  Husain,  Ilayder  Husain  and  A 
C.  Mukerji  —  ior  Appellants 
S    N    llo\i — for  Respondent 

Judgment. — These  two  ront  appeils 
Nos  3  and  4  of  1928  arise  out  of  suits 
Nos.  46  and  44  of  1927,  respectively  The 
plaintiff,  B  Bipin  Gh;i.ndr.ii  Chattorji, 
had  brought  these  suits  to  recover  arrears 
of  rent  for  the  years  1331  to  1334  Fash 
in  respect  of  certain  holding  in  village 
Manilla™  in  the  District  of  Pyzahad 
Rim  Ritiui  Singh  and  lUm  Pnsid  Singh 
were  defendants  in  suib  No.  46  Sher 
Bj.ho.dur  Singh  and  three  others  were  de- 
fendants in  suit  No.  44  Both  the  suits 
were  dismissed  by  the  learned  Assistant 
Collector.  The  plaintiff  appealed  and  his 
appeals  were  allowed  by  the  learned  Dis- 
trict Judgo  of  Pyxahad  The  plaintiff 
was  given  a  decree  for  Rs  239-9-9  in  suit 
No  44  and  a  decree  for  Rs  51-13-6  in 
suit  No  46.  The  defendants  then  camo 
to  this  Court  in  second  appeal.  Bjth  the 
suits  were  remanded  by  this  Court  under 
O  41,  R  25,  Sch  1,  Civil  P  C  The 
learned  District  Judge  has  submitted  his 
findings  on  the  additional  issues  framed 
by  this  Court.  No  objection  has  boon 
filed  against  these  findings  I  have  gone 
through  the  findings  In  my  opinion  they 
are  not  open  to  any  objection  and  must  be 
accepted  by  this  Court 

So  far  as  I  see  there  -is  no  substance  in 
these  appeals  The  plaintiff  is  the  the- 
kadar  of  village  Mahulara  from  Thaku- 
rain  Sri  Ram  Kuer  of  the  Sihipur  estate 
The  defendants  are  occupancy  tenants  of 
the  lands  in  suits  They  had  claimed 
under-proprietary  rights  in  the  holdings 
in  suits,  but  it  has  been  found  that  they 
have  no  such  right  and  that  they  are 
simply  occupancy  tenants  of  the  lands  in 
suits 

The  learned  Assistant  Collector  had 
dismissed  both'  the  suits  principally  on 
the  ground  that  the  plainbiii  had  not  ime 
pleaded  certain  persons  who  held  the 
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lands  as  mortgagees  from  the  defendants. 
The  learned  District  Judge  held  that  the 
mortgagees  were  not  necessary  parties  to 
the  suits  and  that  the  plaintiff's  suits 
could  not  be  dismissed  merely  on  the 
ground  that  he  had  not  impleaded  the 
mortgagees.  The  learned  District  Judge 
fixed  the  rent  which  the  defendants  were 
liable  to  pay  to  the  plaintiff  and  decreed 
tho  plaintiff  's  claim  accordingly 

In  my  opinion,  the  learne!  District 
Judge  was  perfectly  right  in  holding  that 
tho  pLiintitf's  suits  could  not  be  dismissed 
merely  oa  the  ground  that  he  had  not  iin- 
pleided  the  mortgagees  It  is  true  that 
tho  defendant's  mortgagees  are  in  posses- 
sion of  the  holding  but  the  mere  fiicb  that 
the  defendants  or  their  ancestors  have 
made  the  mortgages  in  question  in  res- 
pect of  tho  lands  in  suit  does  not  absolve 
them  from  the  liability  to  pay  rent  to  the 
landlord  or  his  thekadar.  The  defendants 
or  their  ancestors  being  occupancy  ten- 
ants had  110  transferable  rights  of  occu- 
pancy in  tho  lands  in  suits  The  mort- 
gages in  question  are  invalid  as  against 
the  landlord  or  his  the'tadar.  The  plain- 
tiff is  not  estopped  from  challenging  the 
mortgages  as  alleged  by  tho  defendants. 
It  is  not  shown  that  it  was  ever  decided 
in  any  case  between  the  parties  that  the 
mortgagees  alone  were  liablo  to  piy  rout 
to  the  plaint ilf  and  tho  defendants  were 
not  liable  to  pay  the  sxme.  The  defen- 
dants are  occupancy  ten-ants  of  the  lands 
in  suits  and  they  arc  liable  Lo  pay  rent  to 
the  plamtilf.  I  accept  the  finding  of  the 
learned  District  Judge  on  this  point  No 
other  point  was  urged  in  these  appeals 
before  me  The  result  is  that  both  the 
.appeals  fail  and  must  be  dismissed. 
Hence  I  dismiss  both  the  appeals  >vith 
costs. 

Tho  plaintiff  has  filed  .cross-objections, 
but  I  find  there  is  no  substance  in  tho 
€russ-objcctions  also  The  plaintiff  re- 
fused to  receive  rent  from  the  mortgagees 
of  the  defendants  and  returned  their 
money  orders  It  was,  therefore,  held  by 
the  learned  District  Judge  that  the  plain- 
tiff was  not  entitled  to  recover  interest 
from  the  defendants  from  the  time  the 
arrears  of  rent  became  due  In  the  cir- 
cumstances of  tho  case,  I  soo  no  sufficient 
reason  to  disagree  with  the  finding  of  the 
learned  District  Judge  on  this  point  also. 
Hence  I  dismiss  the  cross-objection  also 
with  costs. 

S.N./B.K.  Appeals  dismissed. 
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MISRA  AND  BAZA,  JJ 

Bisheshiear  Gir  Goshain — Defendant 
— Appellant. 

v 

Sntnh  Chandra  Chatteiji — Plaintiff — 
Respondent 

Misc  Civil  Appeal  No  29  of  1929,  De- 
cided on  30th  August  192H,  from  judg- 
ment of  Dist  Judge,  Fyzabad,  D/-  5th 
April  192H. 

(B)  Civil  P.  C.,  O.  20,  R.  18— Joint  pos- 
session 

A'dorrse  for  joint  possession  cannot  be  con- 
strued as  d  preliminary  decree  for  partition. 

[1J  119  0  2] 
(b)  Limitation  Act,  Art.  181— Scops 

Thj  Application  for  making  absoluba  a  pre- 
liminary dccrea  for  partition  is  governed  by 
Art.  181.  [P  120  C  1J 

L   R   Misia — for  Appellant 
S    ~Y   Hoy — for  Respondent. 

Judgment  — This  is  an  appeal  arising 
out  of  proceedings  taken  by  the  respon- 
dent in  tho  Court  of  the  Munsif,  Havali, 
Fy/abad,  for  making  absolute  a  decree 
pissed  in  his  favour  on  26th  July  1911. 
The  facts  uf  tho  case  are  rather  compli- 
cated and  we  proceed  to  give  them 
below. 

On  2-Uh  February  1911,  the  plaintiff- 
respondent,  Saitish  Chuidra  Chatterjee, 
filed  a  suit  for  possession  in  respect  of 
certain  property  situate'in  village  Sihu- 
lar,i,  District  Fyzabid  This  property 
belonged  to  a  mith  known  by  the  name 
of  math  Moghispur,  District  Fyzabad. 
Tiie  niahant  of  the  math  at  that  time  was 
one  Shankar  Gir  The  defendant-appel- 
lant, Bisheshar  Gir,  professing  to  be  the 
mahant  of  that  math  transferred  a  half- 
sliLire  of  51  bighas  13  his  was  land  situate 
in  village  Sahularo,  mentioned  above- 
The  salo-dood  was  executed  on  29lh  June 
1910,  in  favour  of  the  respondent  and  the 
suit  above  referred  to  was  brought  by 
him  for  possession  of  his  half-share  in 
the  said  land  On  2Gth  July  19L1,  a 
decree  was  passed  in  favour  of  the  plain- 
tiff based  on  a  compromise  executed  bet- 
ween him  and  Bisheshar  Gir  Tho  plain- 
tiff discharged  Shankar  Gir,  whom  he 
had  originally  impleaded  in  the  case, 
from  the  array  of  tho  defendants  The 
decree  obtained  by  him  was  not,  there- 
fore, m  any  way  binding  upon  Shankar 
Gir  The  pi  am  till  in  that  suit  had 
claimed  possesbion  of  tho  half  share  in 
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those  lands  by  partition  but  the  decree 
had  given  him  merely  joint  possession  of 
those  lands,  and  it  would  he  proper  for 
us  to  state  that  no  preliminary  decree  for 
partition  of  the  said  hinds,  as  is  now 
contended  on  behalf  of  the  plaintiff-res- 
pondent, was  passed  in  the  case.  After 
the  decree  had  been  passed  in  favour  of 
the  plaintiff-respondent  he  applied  for 
delivery  of  possession  of  the  property 
decreed  to  him  under  0  21,  R  3o  (vide 
Ex  1)  on  20th  December  1911.  A  war- 
rant for  delivery  of  possession  was  issued 
by  the  Court  in  favour  of  the  plaintiff- 
respondent  (vide  Ex.  A-1G)  On  10th 
January  1912,  possession  was  delivered 
to  the  plaintiff-respondent  under  the 
terms  of  his  .decree  by  the  said  warrant 
(vide  Ex  A-17).  On  16th  January  1912, 
Shankar  Gir  filed  an  objection  under 
O  21,  E.  100  contending  that  the  decree 
obtained  by  the  plaintiff-respondent  was 
not  binding  upon  hrn  and  that  the  plain- 
tiff could  not,  therefore,  obtain  possession 
of  the  property  which  was  actually  in 
his  (Shankar  Gir's)  possession  (vide  Ex 
A-2).  Shankar  Gir's  'objection  was  al- 
lowed by  the  execution  Court  on  1st 
March  1912  (vide  Ex  A-3). 

Subsequently  Shankar  Gir  filed  a  de- 
claratory suit  in  respect  of  the  entire 
property  appertaining  to  the  math  Mog- 
hispur  including  the  property  in  suit  on 
the  allegation  that  the  whole  property 
was  the  property  belonging  to  the  math, 
that  he  was  the  properly  constituted 
mahant  of  the  math  and  that  no  other 
person  had  a  right  to  call  himself  the 
mahant  of  the  math  or  to  transfer  the 
property  appertaining  to  it  Both  Bishe- 
shar  Gir,  the  appellant  before  us,  and  his 
transferee  Satish  Chandra  Chatterji,  the 
respondent  before  us,  were  impleaded  as 
defendants  in  the  case  The  respondent 
Satish  Chandra  Chatterji  did  not  defend 
that  suit  and  the  proceedings  were  held 
ex  parte  against  him  Later  on  a  com- 
promise was  arrived  'at  between  Bishes- 
har  Gir  and  -Shankar  Gir,  the  result  of 
which  was  that  the  entire  suit  of  the 
plaintiff  was  decreed  subject  to  certain 
reservations  in  favour  of  another  person 
who  was  defendant  2  in  that  case  The 
ca£6  was  tried  ex  parto  against  the  plain- 
tiff-respondent and  the  Court  passed  a 
decree  against  him  also.  The  result  of 
this  was  that  Shankar  Gir  obtained  a 
decree  in  1913  to  the  effect  that  the  pro- 
perty situate  in  village  Sahulara  which 


had  been  transferred  by  Bisheshar  Gir  in 
favour  of  Satish  Chandra  Chatterji  was 
held  to  be  waqf  property  and  as  one 
which  Bisheshar  Gir  had  no  right  to 
transfer  in  favour  of  the  respondent. 
The  judgment  of  the  case  is  Ex.  4  and 
the  decree  is  Ex  A-5 

In  1918  the  respondent,  Satish  Chandra 
Chatterji,  applied  to  the  Court  under 
O  9,  K  13,  Civil  P  C.,  for  setting  aside 
the  ex-parte  decree  mentioned  above.  On 
13th  May  1918,  his  application  was  dis- 
missed (vide  Ex  A -7)  It  is  stated  in 
the  order  of  the  Court  that  the  decree-1 
holder  agreed  to  give  up  his  claim  for 
costs  and  the  applicant  Satish  Chandra 
Chatterji  accepted  the  decree  The  effect 
of  this,  in  our  opinion,  was  to  make  the 
decree  passed  in  1913  against  the  respon- 
dent to  he  fully  operative  and  binding 
against  him.  Its  further  effect  was  that 
the  decree  dated  26th  July  1911,  which 
had  been  previously  obtained  by  the  res- 
pondent against  the  appellant  Bisheshar 
Gir  had  become  inoperative  and  of  no 
effect 

In  1925  it  appears  that  ShanKar  Gir 
was  cnrrinally  prosecuted  in  connexion 
with  a  dacoity  case  and  persons  who  be- 
longed to  the  order  of  the  math  appointed 
in  his  place  the  appellant  Biaheshar  Gir 
as  a  mahant  of  the  math  This  was  on 
30th  September  1925  (vide  Ex  A-15). 
On  25th  February  1926,  the  zemindars  of 
the  village  Moghispur  also  agreed  to  his 
appointment  as  mahant  On  20th  April 
1926,  Bisheshar  Gir. brought  a  declara- 
tory suit  against  Shankar  Gir  that  he 
was  now  the  properly  appointed  mahant 
of  the  math  This  suit  was  decreed  on 
2nd  June  1926  (vide  Ex  A-8)  which  is 
the  judgment,  passed  in  that  case  On 
3rd  September  1926,  this  decree  was 
confirmed  in  appeal  (vide  Ex,  A-9)  Wo 
might  mention  hern  that  Mr  Bipin 
Chandra  Chatterji  the  brother  of  Mr. 
Satish  Chandra  Chatterji,  who  is  a  pleader 
practising  at  Fyzabad  appeared  in  that 
appeal  on  behalf  of  Bisheshar  Gir  The 
result  of  this  litigation  was  that  Shankar 
Gir  remained  no  more  the  mahant  of  the 
math  and  that  Bisheshar  Gir  was  de- 
clared to  be  the  duly  appointed  mahant 
of  the  math  and  in  charge  of  the  pro- 
perties appertaining  to  the  said  math 

On  27th  October  1926,  a  suit  was- 
brought  by  Mr.  Bipin  Chandra  Chatterji 
against  Shankar  Gir  and  Bisheshar  Gir  for 
possession  of  those  very  lands  probably  on 
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the  ground  that  he  was  the  thekedar  of  this 
village  on  behalf  of  the  taluqdar  oE  Sihi- 
pur  to  which  estate  the  village  Sahulara 
belonged,  and  as  such  was  entitled  to 
possession.  This  suit  was  not  tried  but  a 
decree  was  obtained  by  means  of  a  com- 
promise (vide  Ex.  4  and  Ex.  A-12).  Sub- 
sequently in  1927  Bisheshar  Gir  filed  a 
suit  for  setting  aside  the  compromise. 
This  suit  was  again  compromised  on  27th 
July  1927,  under  which  the  lands  in  suit 
whiuh  really  appertained  to  the  math  of 
Moghispur  were  declared  to  belong  to  the 
taluqa  Sihipur  and  the  plaintiff  Mr. 
Bipin  Chandra  Chatterji  was  said  to  be 
entitled  to  ibs  possession.  Bishoshar  Gir 
was,  however,  givon  possession  for  his 
lifetime  in  respect  of  29  bighas  of  land 
out  of  the  entire  51  bighas  13  biswas  of 
land  which  were  in  suit. 

The  respondent  Satish  Chandra.  Chat- 
terji has  now  put  in  an  application  in  the 
Court  of  the  Munsif,  Havali,  Fyzabad,  on 
12th  September  1927,  asking  the  Court  to 
appoint  a  commissioner  to  partition  the 
property  awarded  to  him  under  the  decree 
dated  26th  July  1911,  and  to  pass  a  final 
decree  for  partition.  In  this  application 
he  treats  the  decree  passed  on  26th  July 
1911,  as  a  preliminary  decree  for  partition 
passed  in  his  favour  The  appellant 
Bisheshar  Gir  lodged  his  objections 
against  the  making  of  the  decree  absolute 
on  12th  November  1927.  The  objections 
were1  (l)  That  the  decree  passed  on 
"26th  July  1911,  was  not  a  prelnninary 
decree  for  partition  and  no  decree  absolute 
could,  therefore,  be  passed  in  favour  of 
the  plaintiff,  and  (2)  that  tho  application 
of  the  plaintiff-respondent  was  barred  by 
limitation 

The  plaintitt'-respondont  contested  the 
objections  and  in  support  of  his  applica- 
tion urged  that  ho  had  a  right  to  file  the 
present  petition  by  virtue  of  S.  43,  T  -P 
Act  (AcL  4  of  1882)  The  liolp  of  this 
provision  of  law  is  invoked  on  tho  ground 
that  the  decree  passed  in  favour  of  Bipin 
Chandra  Chatterji  on  27th  July  1927,  by 
virtue  of  which  Bisheshar  Gir  had  ob- 
tained possession  over  29  bighas  of  land, 
entitled  the  plaintiff  now  to  seek  posses- 
sion of  the  land  transferred  to  him  under 
the  sale-deed,  dated  29th  June  1910  The 
plaintiff-respondent  contended  that  as 
Bisheshar  Gir  had  now  become  personally 
entitled  to  29  bighas  of  the  said  land  tho 
decree  passed  in  1910  could  be  made  ab- 
solute against  him  by  partition,  since  he 


'  was  entitled  only  to  a  half-share  out  of 
51  bighas  13  biswas  which  share  came  to 
25  bighas  16  biswas  odd.  The  learned 
Munsif  held  that  the  application  for  mak- 
ing the  decree  absolute  was  not  maintain- 
able and  on  that  ground  he  dismissed  the 
plaintiff's  application. 

On  appeal  the  learned  District  Judge 
of  Fyzabad  has  taken  a  contrary  view  and 
has  held  that  the  application  is  main- 
tainable and  in  that  view  of  the  case  al- 
lowed the  appeal  and  remanded  the  case 
with  directions  that  a  final  decree  should 
be  prepared  in  tho  ca.se  It  is  against 
this  order  of  the  District  Judge  which  is 
dated  5th  April  1928,  that  the  defendant 
Bisheshar  Gir  has  come  up  to  this  Court 
in  second  appeal  and  the  same  objections 
which  were  urged  on  his  behalf  in  the 
Court  of  the  Munsif  have  now  been  urged 
before  us  We  have  heard  the  parties  in 
this  case  at  great  length  and  have  come 
to  the  conclusion  that  the  appeal  must  be 
allowed  and  that  the  plaintiff-respon- 
dent's application  for  making  the  decree 
absolute  must  be  dismissed.  We  now 
proceed  to  give  our  reason  for  coining  to 
this  conclusion. 

Ground  1  on  which  it  appears  to  us 
that  the  present  application  filed  by  the| 
plaintiff-respondent  cannot  be  maintained 
is  that  the  decree  passed  in  hia  favour  on 
26th  July  1911,  cannot  be  treated  as  a 
preliminary  decree  for  partition  The 
plaintiff,  it  is  true,  claimed  a  decree  for' 
possession  of  half-share  in  the  entire 
lands  by  p-irtition,  but  the  decree  which 
was  passed  in  his  favour  w.is  only  an 
ordinary  decree  for  possession  which  we, 
understand  to  be  one  for  joint  possession 
of  a  half-share  in  the  entire  lands  We 
aro  utiiible  to  construe  that  decree  as  a 
preliminary  decree  for  partition  One 
has  only  to  look  at  the  decree  and  he  is 
satisfied  that  this  interpretation  is  the 
only  interpret  ition  which  can  be  placed 
on  the  said  decree.  It  also  appears  to  us 
that  the  plaintiff-respondent  himself 
treated  it  not  as  a  preliminary  decree  for 
partition  but  as  a  final  decree  giving  him 
joint  possession  over  half  tho  share  in 
the  entire  lands  in  suit  This  seems  to 
be  the  only  conclusion  which  one  oan 
derive  from  the  application  for  delivery 
of  possession  tiled  by  the  respondent  in 
1911  and  under  which  the  possession  was 
actually  delivered  to  him  in  1912  (vide 
Ex.  1,  Ex  A-16andKx.A-17)  It  is  admit- 
ted that  a  preliminary  decree  for  partition 
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cannot  be  executed  until  it  has  been  made 
final  The  fact  that  the  plaintiff  applied 
for  delivery  of  possession  under  the  decree 
obtained  by  him  on  26th  July  1911, 
therefore,  shows  clearly  that  he  himself 
did  nofc  treat  the  decree  obtained  by  him 
in  1911  as  a  preliminary  decree,  but  one 
which  according  to  him  was  final  decree 
for  joint  possession  and,  therefore,  capa- 
ablo  of  being  executed  That  being  our 
view  of  the  case  it  is  clear  that  the  pre- 
sent application  for  making  the  decree 
obtained  on  26th  July  1911,  absolute 
cannot  be  maintained  and  must  bo  re- 
]ected 

The  second  ground  on  which  we  are  of 
opinion  that  the  application  cannot  be 
maintained  is  the  ground  of  limitation 
In  our  opinion  Art  181,  Lim  Act  pro- 
vides for  limitation  in  such  cases 
Art  181  provides  that  the  limitation  for 
applications  for  which  no  period  of  limi- 
tation is  provided  elsewhere  in  Sch  1 
attached  to  the  Limitation  Act  or  by 
S  48,  Civil  PC,  is  three  years  from 
the  date  when  the  right  to  apply  ac- 
crues If  the  plaintitt's  contention  be 
accepted  that  the  decree  obtained  by  him 
on  26th  July  1911,  was  a  preliminary 
decree  for  partition,  the  right  to  get  it 
made  absolute  accrued  to  him  on  the  date 
when  such  decree  was  obtained  by  him, 
and  if  he  wanted  to  make  that  decree 
absolute  ho  was  bound  in  law  to  apply 
for  getting  it  made  absolute  within  three 
years  from  that  date  The  present  ap- 
plication has  been  filed  more  than  16 
years  after  the  date  of  the  passing  of  the 
'original  decree  which  is  now  sought  to 
be  made  absolute  This  clearly  cannot  be 
permitted.  It  was  argued  on  behalf  of 
the  respondent  that  in  view  of  the  decree 
obtained  by  Shankar  Gir  in  1913  it  was 
not  possible  for  him  to  execute  the  pre- 
sent decree  We  do  not  understand  how 
this  contention  can  help  the  plaintiff- 
respondent.  If  the  etlect  of  the  decree 
obtained  by  Shankar  Gir  in  1913  was  to 
efcdf)  the  iilaint id-respondent  from  taking 
farther  action  that  decree  still  stands  so 
far  as  the  plaintiff-respondent  is  con- 
cerned To  meet  this  difficulty  it  was 
urged  on  behalf  of  the  plaintiff-respondent 
that  the  effect  of  the  decree  passed  in  1913 
in  favour  of  Shankar  Gir  waa  wiped  out 
by  the  decree  that  was  subsequently  ob- 
tained by  Mr  Bipin  Chandra  Chatterji 
against  the  appellant  We  have  not 
been  able  to  follow  this  contention 


Mr  Bipin  Chandra  Chatterji  is  no  repre- 
sentative of  the  respondent  and  wben  he 
brought  a  suit  against  the  appellant  for 
possession  alleging  himself  to  be  the 
thekedar  on  behalf  of  the  Si  hi  pur  estate 
he  cannot  by  any  stretch  of  imagination 
he  said  to  have  brought  that  suit  for  the 
benefit  of  the  respondent 

We  are,  therefore,  of  opinion  that  any 
litigation  which  took  place  between 
Mr.  Bipin  Chandra  Chatterji  and  Bishe- 
shar  Gir  cannot  affect  the  validity  or 
otherwise  of  the  decree  obtained  by 
Sh.inkar  Gir  against  the  plaintiff-res- 
pondent in  1913  In  1918  the  plaintiff- 
respondent  tried  to  get  that  decree  bet 
aside,  but  when  the  decree-holder  agreed 
to  give  up  his  chum  for  costs  he  in  his- 
own  turn  agiecd  to  abide  by  the  said 
decree.  We  are,  therefore,  clearly  of 
opinion  that  the  decree  obtained  by 
Shankar  Gir  against  the  plaintiff-respon- 
dent in  1913  is  still  binding  upon  him- 
and  in  face  of  that  deciee  the  plain  tiff  - 
respondent  cannot  now  take  any  further 
action  in  respect  of  the  decree  dated 
25th  July  1911  We  might  mention  also 
that  the  contention  advanced  on  behalf 
of  the  plaintiff-respondent  as  based  on 
S  43,  T  P  Act  (Act  4  of  1862)  is  wholly 
irrelevant  and  foreign  to  the  scope  of 
the  application  for  making  a  certain 
preliminary  decree  absolute  In  seeing 
whether  that  decree  can  be  made  absolute- 
or  not  the  consideration  of  such  an  argu- 
ment would  not  bo  permissible 

The  result  is  that  the  plaintiff-respon- 
dent's application  for  execution  must  be 
considered  to  be  time  barred  and  if  his 
contention  that,  in  view  of  the  decree 
obtained  by  Shankar  Gir  it  was  not  pes- 
sible  for  him  to  get  the  decree  obtained 
in  1911  made  absolute  is  accepted  then* 
that  bar  still  exists  and  is  not  removed. 
On  these  grounds  we  are  of  opinion  that 
the  present  application  of  the  plaintiff- 
respondent  must  be  rejected  and  we  ac- 
cordingly allow  this  appeal  and  dismiss- 
the  said  application  with  costs  in  all  the 
three  Courts. 


W  S  /-R  K. 
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Chedi  —  Plaintiff  —  Respondent. 

Second  Appeal  No  363  of  1928,  Decid- 
ed on  5th  December  1928,  from  decree  of 
Rub-  Judge,  Birabanki,  D/-  28th  August 


*  Hindu  Law—  Marriage—  Restitution  of 
conjugal  rights—  Husband  living  in  adultery 
—  Covenant  by  him  to  give  up  but  not  giving 
up  the  illicit  company  —  Wife  obtaining  de- 
cree for  maintenance  —  Restitution  was  not 
granted  —  Husband  and  wife. 

Under  the  Indian  Law  cmelby  in  the  legal 
sense  nutMl  not  necess.irjly  bj  physical  viol- 
BIICP  A  conrs^  of  conduct  which  if  ptusi.sbed 
in,  would  undermine  blu  heiHh  of  tho  wifr>  JS 
a  sufficient  justification  for  refusing  to  thr> 
husband  a  tleciee  for  restitution  of  conjugal 
rights.  IP  123  C  1J 

A  woman  w.is  married  whon  sho  was  10 
ye.irs  of  ago  AfLor  con^ummubion  of  marriatfo 
at  tho  ago  of  lri  years  she  came  bo  her  hus- 
band's phire  but  found  him  living  in  adultfiiy 
with  ht3r  elder  sistor  fiom  whom  In  had  two 
children  She  piotoktod  against  this  conduct 
of  hci  husband,  who  snbs"rjuoiitly  oxoc-'ubed  an 
Agreement  in  hpr  favour  covenanting  bo  givo 
up  his  illicit  connexion,  bub  hn  had  not  kept 
his  agreement  The  wife  obtained  a  decioo  for 
mainbonanco  Subqpqiiuubly  the  husband  sued 
for  restitution  of  conjugal  rights. 

Held  that  decree  for  conjugal  rights  should 
not  be  passed  Ru^cl  v  Rn^clt  (18!)7)  A.  C. 
3)3  -and  Sivalinun  v  Swahnan,  1G4  E.  R.  1467  ; 
8  All.  78  ,  34  Ceil.  971  ,  A.  I.  R  1024  Mad  49 
and  11  M.  I.  A.  531,  ReL  on.  [LJ  1^  U  2j 

Rain  Prasad  Varma  —  for  Appellants 
S.  M.  Ahmed   and  llaniarayan  Das  — 
for  Respondent. 

Judgment  —  This  is  a  second  appeal 
in  n  suit  for  restitution  ot  conjugal  rights 
The  suit  was  dismissed  by  the  Munsif  of 
Ramsanehighat,  District  Bara  Banki  by 
his  docroe  dated  5th  May  1928,  but  it  has 
been  reversed  by  tho  decree  of  the  Subordi- 
nate Judge,  Bara  Banki,  dated  28th  August 
1928. 

The  facts  of  the  case  stated  briefly  are 
that  iho  appellant  Mb.  Chilha  is  a  mar- 
ried wife  of  the  plaintiff-respondent 
Chhedi.  Tho  parties  belong  to  the  caste 
of  the  gararyas  They  .  were  married 
some  11  years  ago  and  the  gauna  cere- 
mony (consummation  of  marriage)  was 
performed  some  live  years  ago.  The  case 
of  the  plaintiff  respondent  is  that  the 
defendant-appellant  Mb  Chilha  left  his 
house  some  two  years  ago  and  has  not 
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since  then  returned.  A  decree  for  resti- 
tution of  conjugal  rights  is,  therefore, 
prayed  for  in  the  plaint. 

The  defence  put  forward  is  to  the 
effect  that  the  defendant-appellant  was 
married  to  the  plaintiff-respondent, 
when  she  was  very  young  and  when  she 
came  to  her  husband's  house  afte^the 
gauna  ceremony,  she  found  tho  plaintiff 
living  in  open  adultery  with  her  older! 
sister  Mt  Gobindi,  from  whom  he  has 
also  two  children  ;  thab  she  protested 
against  this  action  of  the  plamtilf -respon- 
dent, upon  which  tho  plaintiff-respondent 
and  Mt.  Gobindi  both  beat  her  and  that 
thereupon  she  loft  the  hoube  of  the  plain- 
tiH  and  lus  since  then  boon  living  with 
her  parents  She  further  stated  in  her 
defence  (hat  on  the  advice  of  certain  rela- 
tions tho  plamtill  executed  an  agreement 
111  favour  of  the  appellant  on  21st  Febru- 
ary 1927,  in  which  he  agreed  to  give  up 
his  connexion  with  Mt.  Gobindi  and  to 
keep  the  appellant  with  him,  promising 
in  ciso  of  breach  of  this  arrangement  to 
pay  her  a  muntonanco  of  Rs.  8  per  month. 
It  was  further  alleged  that  the  plaiulill 
had  not  kept  the  terms  of  the  said  agree- 
ment and  consequently  was  nut  entitled 
to  claim  restitution  of  conjug  L!  rights, 
and  that  the  appellant  was  entitled  to 
maintenance  as  agreed  upjn 

The  learned  Munsif  of  Ramsanelughab 
who  tried  the  case  did  not  believe  the 
story  of  an  actual  assault  deposed  to  by 
the  defendant,  but  ho  came  to  the  conclu- 
sion that  there  could  be  no  doubt  regard- 
ing the  fact  that  pliintiit  had  ill-treited 
the  appellant.  Ho,  however,  found  that 
the  plaintiff  had  been  living  in  open  adul- 
tery with  Mt.  Gobindi  foi  a  long  time  and 
from  her  ho  had  two  childron^and  that  it 
was  impossible  under  tho  circumstances 
for  the  appellant  to  live  peacefully  with 
the  plaintitf  without  any  apprehension  as 
to  her  own  safety.  lie  also  found  thab 
the  plaintiff  had  not  given  up  his  connex- 
ion with  Mb  Gobindi  even-  after  the  exe- 
cution of  tne  agreement  referred  to  above. 
In  this  view  of  the  case  he  dismissed 
the  plaintiff's  suit,  I  may  also  mention 
hero  that  after  this  decree  of  the  leirncd 
Munsif  tho  appellant  brought  a  suit  fat- 
her maintenance  against  the  respondent 
and  obtained  a  decree  in  respect  thereof 
on  9th  August  1928. 

On  appeal  the  learned  Subordinate 
Judge  agreed  with  the  finding  of  the 
Munsif  so  far  that  it  was  proved . 
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that  fcho  plaintiff-respondent  had  illicit 
connexion  with  Mt,  Gobindi  and  that 
that  connexion  still  continued.  He  also 
disbelieved  the  story  of  the  actual  assault 
deposed  to  by  the  appellant.  But  he  held 
that  the  marriage  tie  was  indissoluble 
the  Hindu  Law  and  could  not  be 
n  notwithstanding  that  the  husband 
may  have  a  number  of  wives  or  concu- 
bines and  that  the  defendant-appellant 
could  not  legally  refuse  to  go  back  to  her 
husb.vid.  He  also  held  thufc  there  might 
have  been  some  ill- treatment,  but  that 
coulrl  not  bo  considered  to  bo  sufficient  for 
the  Court  to  dismiss  the  suit  for  restitu- 
tion of  conjugal  rights  He  observed  in 
his  judgment  that  in  the  case  of  the  par- 
ties who  were  gararyaa  beating  of  fcho 
wives  wa.s  not  uncommon  amongt  them 
and  even  though  the  plaintiff  may  have 
on  some  occasions  slapped  the  appellant, 
it  could  nob  bo  regarded  as  cruelty.  In 
his  opinion  as  long  as  there  was  no  danger 
to  the  appellant  as  to  her  personal  safety, 
legal  cruelty  must  not  be  considered  to 
hjiVo  been  established.  Regarding  the 
agreement  ho  found  that  it  was  void  un- 
der S  26,  Contract  Act  In  this  view  of 
the  case  lie  passed  a  decree  for  restitution 
of  conjugal  rights  in  favour  of  the  plain- 
tiff-respondent 

The  defendant-appellant  has  now  ap- 
pealed against  the  said  decree  of  the  Sub- 
ordinate Judge  and  the  mam  point  which 
has  now  been  argued  before  me  on  her 
behalf  is  that  legal  cruelty  has  been  esta- 
blished, and  that  in  any  case  the  facts  of 
the  case  are  such  as  should  not  justify 
the  Court  in  passing  a  decree  for  restitu- 
tion of  conjugal  rights  in  this  case  After 
hearing  the  parties  at  great  length  I  have 
como  to  the  conclusion  that  the  appeal 
must  bo  allowed  and  that  the  suit  of  the 
plaintiff-respondent  must  be  dismissed  I 
now  proceed  to  give  my  reasons. for  arriv- 
ing at  this  conclusion 

Under  the  Hindu  Law,  there  can  be  no 
doubt,  that  it  has  been  enjoined  as  a  duty 
on  a  Hindu  wife  that  she  must  bo  obe- 
dient to  the  husband  and  have  veneration 
for  his  person  and  that  it  directs  that  the 
husband  and  the  wife  should  be  entitled 
to  the  society  of  oach  other  :  vide  Dr 
Gurudas  Banerji's  Tagore  Law  Lecture, 
1878,  pages  114  and  120  We  also  find 
that  in  the  laws  of  Manu  and  other  books 
it  is  definitely  laid  down  that  married 
women  must  be  honoured  and  adorned  by 
their  fathers  and  brethren,  by  their  hus- 


bands and  by  the  brethren  of  their  hus- 
bands, if  they  seek  abundant  prosperity 
and  that  kind  treatment  should  be  extend- 
ed to  wives  :  vide  Manu,  Chap  3,  v  55  to 
62  It  is  no  doubt  also  true  that  no  ex- 
press provision  in  Hindu  Law  is  to  be 
found  for  a  suit  for  restitution  of  conjugal 
rights  nor  is  any  particular  reference 
to  be  found  as  to  what  would  constitute  a 
valid  defence  in  such  suits. 

Their  Lordships  of  tho  Privy  Councili 
however,  have  laid  down  in  a  case  decided 
sojar  back  as  1877  and  reported  in  Moon- 
shee  Buzloor  Ruheem  v.  Shumsoo?itssa  Be- 
gum (l)  as  to  what  is  to  be  the  rule  of  law 
which  the  Indian  Courts  should  follow  in 
such  suits  Although  that  was  a  case 
dealing  with  Mohammedans,  the  principle 
enunciated  by  their  Lordships  !ms  been 
recognised  as  the  general  principle  to  be 
followed  in  all  cases  whether  of  Moham- 
medans or  of  Hindus.  On  page  615  of  tho 
report  their  Lordships  have  laid  down 
the  rule  in  the  following  terms  : 

11  it  seems  to  them  clear,  that  if  cruelty  in  a 
degien  rendering  it  unsafe  for  tho  wife  to  re-, 
turn  to  her  husband's  dominion  were  estab- 
lished, tho  Court  might  refuse  to  send  hcr| 
back  It  mag  bf,  too,  that  gross  failure  by  the 
husband  of  the  performance  of  the  obligation^ 
which  the  marriage  contract  imposes  on  him 
for  the  benefit  of  the  wife,  miqhtt  if  properly 
proved,  affnt  d  good  grounds  fot  refusing  to 
him  the  assistance  "/  the  Coutt.  And,  as  their 
Lordshipa  have  already  intimated,  there  may 
he  cases  in  which  tho  Court  would  qualify 
by  imposing  terms  on 


its 
tho   hus- 


interfercnco 
band 

1  have  underlined  (italicized)  a  portion; 
of  the  passage  quoted  above  in  order  to 
indicate  the  principle  that  although  legal 
cruelty  may  not  be  establised  in  a  case, 
yet  it  would  be  perfectly  open  to  a  Court 
to  refuse  to  pass  a  decree  in  that  case  if 
the  circumstances  proved  are  such  that  itl 
would  be  against  the  principle  of  justice,' 
equity  and  good  conscience,  to  award1 
such  a  relief 

It  has  now  after  a  series  of  decisions 
become  a  settled  rule  of  law  in  England 
that  legal  cruelty  should  not  ho  consider- 
ed as  synonymous  with  acts  of  physical 
violence.  It  was  pointed  out  by  the 
House  of  Lords  in  the  case  of  Russet  v 
Hussel  (2)  that  it  was  not  necessary  to 
prove  cruelty  in  the  proper  sense  of  the 
term  as  generally  understood,  but  it  was 
enough  to  show  that  the  conduct  complain- 
ed of  was  such  as  to  cause  a  reasonable 


(1)  [1877J  11  M.  I.  A,  551=8  W.  R.  3  (P.O.). 

(2)  [1897]  A.  C.  393. 
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apprehension  in  the  mind  of  the  wife 
of  danger  to  life,  limb,  or  health,  which  is 
obviously  far  more  comprehensive  than 
mere  physical  violence.  It  has  also  been 
pointed  out  in  some  cases  that  where  the 
general  conduct  of  a  husband  towards  his 
wifo  was  of  a  character  which  tended  to 
degrade  the  wife  and  to  subject  her  to  a 
course  of  annoyance  and  indignity  injuri- 
ous to  her  health,  legal  cruelty  should  be 
considered  to  have  been  established  :  vide 
Swatman  v  Swatman  (3) 

In  Paigi  v  Sheo  Naram  (4)  decided 
by  Straight  and  Tyrrell,  JJ.,  ib  was  held 
that  where  a  husband  came  to  tho  Court 
as  plaintiff  seeking  its  assistance  for  com- 
pelling his  wife  to  return  to  him  the 
Court  could  not  disregard  any  reasonable 
objection,  which  she  might  raise  to  such 
a  relief  being  gr.intod  to  him  on  tho 
ground  that  she  had  been  subjected  before 
to  personal  injury  or  cruelty  at  the  hands 
of  her  husband,  or  that  she  had  any  fear 
of  one  or  the  other  or  that  tho  husband 
was  actually  living  in  adultery  with  an- 
other woman  In  Dulai  Koer  v  Diuarka 
Nath  Idisser  (5)  the  question  was  discus- 
sed by  Mookerjee,  J  ,  at  groat  length  The 
learned  Judge  arrived  at  the  conclusion 
iftcr  discussing  the  various  authorities 
that  there  may  be  a  case  in  which  legal 
cruelty  may  nob  have  been  strictly  esta- 
blished, but  circumstances  short  of  that 
will  also  bar  a  suit  for  restitution  I  am 
in  entire  agreement  with  this  view  In 
Kondal  Bayal  Rcddiai  v.  Ranyanai/aki 
Animal  (G),  tho  same  fule  of  law  has  been 
laid  down  It  has  been  hold  in  that  case 
that  under  the  Indian  law,  cruelty  in  the 
legal  sense  need  not  necessarily  be  physi- 
cal violence.  A  course  of 'conduct  which 
if  persisted  in,  would  undermine  the 
health  of  tho  wife,  is  a  sufficient  justifica- 
tion for  refusing  to  the  husband  a  decree 
for  restitution  of  conjugal  rights 

I  have,  therefore,  to  see  whether  th° 
rule  cf  law  enunciated  in  the  cases  quoted 
by  mo  above  and  which  rule  of  law  is  in 
accordance  with  the  principle  enunciated 
by  their  Lordships  of  the  Privy  Council 
in  11  Moore's  Indian  Appeals,  551,  would 
lustify  me  to  pass  a  decree  in  favour  of 
the  plaintiff-respondent  in  the  present 
case.  It  has  been  found  in  this  case  that 
the  defendant-appellant  was  married  to 

(9)  164  E.  R.  1467. 

(4)  [1886]  8  All.  78. 

(5)  [1907]  34  Gal.  971. 

(1)  A.  I.  R.  1924  Mad.  4D=46  Mad.  791. 


the  plaintiff  while  very  young,  being  at 
the  time  about  10  years  old,  that  gauna, 
ceremony  was  performed  five  years  after 
when  she  became  of  15  years  of  age,  that 
when  she  came  to  her  husband's  place, 
she  found  him  living  in  open  adultery 
with  her  elder  sister  from  whom  ho  hasj 
now  two  children,  that  she  protested 
against  this  conduct  of  her  husband,  but; 
to  no  avail,  that  tho  husband  subsequcnt-i 
ly  executed  an  agreement  in  her  favour 
covenanting  to  give  up  his  connexion 
with  the  appellant's  sister,  and  that  he 
has  not  been  able  to  keep  up  the  agree- 
ment, which  has  compelled  the  wife  to  sue 
for  maintenance  and  for  which  u.  decree 
has  been  passed  in  her  favour.  On  these 
facts  it  appears  to  me  that  it  is  impossible 
to  believe  that  the  defendant -appellant 
would  he  able  to  live  peacefully  with  the 
respondent  Any  woman  living  in  su^li 
an  atmosphere  is  bound  to  suffer  in  health 
and  it  would  be  a  reasonable  apprehension 
on  her  part  that  she  is  not  likely  to 
receive  proper  treatment  from  her  hus- 
band I  regret  I  am  unable  to  follow  the 
reasoning  of  the  learned  Subordinate  Judge 
that  in  the  case  of  a  woman  belonging  to  a 
gararya  caste  any  other  rule  than  the  one 
which  has  been  laid  down  in  the  ca-ses 
quoted  above  would  be  applicable,  nor  Jin 
I  prepared  to  hold  that  it  would  he  ope'i 
to  a  gararya  husband  to  boat  his  wife  and 
that  she  should  not  bo  justified  in  making 
a  complaint  if  such  a  treatment  is  accord- 
ed to  her  I  may  observe  that  whether 
belonging  to  LI  high  caste  or  low  caste  the 
principles  which  should  ordinarily  he  ob- 
served by  all  men  to  whatever  caste  thev 
may  belong  must  be  tho  SLimo  I  am, 
therefore,  of  opinion  that  legal  cruelty 
has  been  established  in  tho  present  case 
and  that  apart  from  that  taking  all  the 
circumstances  into  consideration  I  would 
not  be  justified  in  passing  a  decree  for  res- 
titution of  conjugal  rights  in  favour  of  the 
plaintiff-respondent 

The  appeal  is,  therefore,  allowed,  tho 
decree  of  tho  learned  Subordinate  JuiU'o 
is  set  aside,  anil  that  of  the  learned  Mun- 
sif  restored  with  costs  in  all  the  Lhreo 
Courts. 

W.S./R  K.  Appeal  allowed 
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SRIVASTAVA,  J 

Mahabir  ulicl   anotlicr  —  Defendants 
Appellants. 


Shanhai  and    others  —  PlantifTs  — 
Respondents 

Second  Vppe'il  No  187  of  1928,  Deci- 
ded on  23nl  August  L92S,  from  decree 
of  A<ldl  Sub-Jud-e,  Fyzabad,  D/-  9th 
March  1928 

£  Transfer  of  Property  Act,  S  76—  Mort- 
gager causing  1  DBS—  Mortgagor  can  recover 
damages  by  separate  suit  and  need  not  cut 
same  when  redemption  accounts  take  place. 

Whore  inoibgagoo  causes  loss  to  tho  mort- 
gaged prop  Ji  by  in  hit*  possession,  tha  inoib- 
gagor  CM  n  recover  damages  from  bun  hj  a 
s-^jj-iato  suit,  and  iioiMl  not  necossauly  cat 
the  Siime  in  the  accounts  which  fcako  place 
at  tho  time  of  redemption  hjcause  the  word 
11  ninj  "  as  used  111  the  lasb  clause  to  S  7G 
has  not  the  force  of  "  must  ":  3.i  Mad.  71  and 
0  0  L.  J  5L'),  Dis/  [P  12j  C  1] 

II   H  us  tain  and    A     C.  MuLerjee—toi' 
Appellants 
Niamatullah—tor  Respondents. 

Judgment  —  This  is  a  second  appeal 
arising  out  of  a  suit  for  the  recovery  of 
Ks  50  as  damages  for  tlie  cutting  away 
of  cert.un  bimhoo  clumps  by  the  defen- 
dants. The  bimboo  clumps  in  question 
lay  in  two  malvalb,  mabal  Bikhblush 
Husam  and  mahal  Abbas  Husam  Tho 
plaintitfs  were  originally  mortgagees  of 
these  two  inahals  and  have  now  acquired 
the  equity  oi'  redemption  also  by  pur- 
chase but  before  the  plaintifls  purchased 
the  equity  of  redemption  in  rnahal  Abbas 
Ilussain  a  puisne  mortgage  of  it  was 
made  in  favour  of  the  defendants  Tho 
phuntitfs1  case  was  that  the  bamboo 
clumps  in  question  had  been  planted  by 
them  and  that  the  defendants  had  cut 
them  wrongfully  Tho  main  defence 
raided  was  that  tho  bamboo  clumps 
had  been  pi  .in  ted  by  tho  defendants' 
ancestors,  [t  was  also  mentioned  that 
the  defendants  wero  the  mortgagees 
in  possession  of  m.tluil  Abbas  Husain. 
Though  the  plea  does  not  soorn  to  have 
been  distinctly  raised  in  the  written 
statement,  yet  it  appears  that  in  the 
arguments  before  the  two  Courts  bolow 
the  defendants  in  the  alternative,  relied 
on  their  title  as  mortgagees  of  mahal 
Abha,s  Flusain.  Both  the  lower  Courts 
have  rejected  the  defendants'  pleis  and 
decreed  the  plaintifls'  claim. 


The  learned  counsel  for  the  plaintiffs- 
respondents  raised  a  preliminary  objec- 
tion about  the  suit  being  one  of  a  Small 
Cause  Court  nature  and  the  second  appeal 
not  being  maintainable  for  that  reason  but 
subsequently  ho  conceded  that  tho  case 
at  any  rate  so  far  as  it  related  to  tho 
bamboo  clumps  in  mahal  Abbas  ITusain 
would  fall  within  Art  (2),  Scb.  2,  Pro- 
vincial Small  Cause  Courts  Act  and  for 
that  reason  ho  withdrew  the  objection. 

On  tho  merits,  tho  learned  counsel  for 
the  defendants  has  urged  (1)  that  on  tho 
correct  construction  of  the  morbgage-deed 
in  the  defendants'  favour  they  aie  en- 
titled as  mortgagees  with  possession  to 
cut  the  bamboo  clumps  situated  in  mahal 
Abbas  Husain  and  (2)  that  in  any  case 
the  question  regarding  damages  was  ono 
to  bo  determined  when  accounts  arc  taken 
between  the  mortgagor  and  the  mort- 
gagee at  the  time  of  redemption  and  the 
present  suit  was  not  maintainable 

As  regards  tho  first  point,  tho  mort- 
gagee-deed (Ex  A-l)  allows  tho  mort- 
gagee to  appropriate  the  entire  profits 
towards  interest  and  also  provides  that 
the  entire  mahal  with  all  right  and  in- 
terest therein  together  with  s/r  and  share 
without  exception  of  any  right  or  thing 
was  included  in  the  mortgage  It  has 
been  urged  that  bamboos  are  not  in  tho 
same  position  as  timber  trees.  They  re- 
quire for  their  proper  growth  to  be  cut 
periodically  and  their  cutting  does  not 
constitute  any  waste.  But  in  this  case 
thoro  is  no  evidence* to  show  whether  tho 
bamboos  at  the  time  whori  they  were  cut 
were  of  a-  mature  age  and  upe  for  cutting 
Tt  may  be  conceded  that  tho  cutting  of 
bamboos  of  a  particular  class  may  amount 
to  sayor  produce  just  like  tho  cutting  of 
jungle  which  requires  to  bo  cut  period i- 
cilly,  but  the  defendants  not  only  did 
not  sot  up  any  such  ciso  in  their  written 
pleadings  but  have  also  failed  to  lav  tho 
foundation  for  it  in  the  evidence  Their 
entire  energy  in  the  trial  Court  soems 
to  have  been  directed  to  proving  that 
the  tieos  had  boon  planted  bv  their  an- 
cestors. Under  tho  circumstances,  I  must 
hold  that  the  defendants  have  failed  to 
show  that  tho  bamboos  in  question  were 
of  such  a  class  that  their  cutting  could 
be  regarded  as  say  or  produce  to  which 
they  are  entitled  under  the  terms  of  the 
mortgage-deed.  This  contention  must, 
therefore,  fail  for  want  of  necessary  evi- 
dence. As  regards  the  second  point,  so 


1929 

far    as 
mahal 


COMMR.  OF  INCOME-TAX  v  JAGMOHAN  DAS 


Oudh  125 


the    bamboo    clumps    situate    in 
Abbas    Husain    aro   concerned,    it 


(might  be  possible  for  the  mortgagors  to 
jdebit  the  mortgagees  with  the  loss  oc- 
Icasionod  to  thorn  by  their  having  been 
[cut  in  the  accounts  which  take  place  at 
jthe  time  of  redemption  but  I  am  not 
prepared  to  hold  that  the  plaintiffs  are 
in  any  way  debarred  "from  claiming  tho 
damages  in  the  present  suit  The  last 
'clause  I,C  S-  76,  T  P  Act  which  has  boon 
relied  upon  uses  the  word  "may"  The 
1  earned  counsel  for  the  defendants  con- 
tends that  this  word  should  be  consi- 
dered as  having  the  force  of  must 
[  am  not  prepared  to  rccept  tho  conten- 
tion Tho  cases  of  Sn  anhidambaia  Mu- 
daleij  v  KamaksJii  Animal  (l)  and  Angad 
Siiujk  v  Kasln  Prasad  (2)  which  havo 
been  referred  toon  this  point  are  quite 
distinguishable  and  cannot  alford  any 
help  in  determining  tlie  question  under 
•consideration 

For  tbq  above  reasons  the   appeal    fails 
and  is  uisim  ^sed  with  costs 

S.N  In  K  Appeal  dismissed. 

~~\l)  [lrJO'")J~3lT  MiT(ir~7l"=3     1.    C.    43iT==~IO 

M    Ij    J    V3H. 
(2)   [I'^OJ   Ci  O.  L    J    010— 54  I.  C.  31[J 
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STUART,  G.  J.,  ANO   STUVASTAVA,  J 
Commissioner    of  In  winr-tax,    U   P  — 
Appellant 

v 


n  Das  Ttastmji  —  Respondent 
Civil  Reference  No.  7  of  L92S,   Decided 
on  27th  August  L928,  nii'ie  l)y   appellant 

*  Income  la*  Act  (1922),  S,  4  (3)  (7)— 
Judgment-debtor  giving  security  for  certain 
«  urn  to  stay  execution  of  partition  decree  — 
Interest  on  security  paid  to  decree-holder  — 
Receipt  of  interest  is  income  —  Exception  to 
S  4  (3)  (7)  does  not  apply. 

On  tin  application  to  bb.iv  thu  nxecution 
pronoxlmgs  111  ,\  partition  suit,,  th  '  iljhtoi  was 
Jisk?cl  Lo  givu  security  for  ,L  curtain  sum  and 
to  pay  intornsb  thereon  Siibdoiiuenfcly  tho 
interest  was  handed  ovar  to  tha  d^cioo- 
holrlnr. 

J{fld  ih.it  tho  TGCJinh  of  mtinrnqb  was  "  in- 
come" within  tho  manning  of  S  ±  ,  tho  111- 
•comcj  nob  Coinp  of  a  casual  and  non-racurriiig 
naturo,  tho  oxcujption  contained  in  S.  4  (3  (7) 
did  not  apply,  [p  ujii  C  Ij 

(r    II   Thomas—  for  Appelljint 

K.  D.  Scth  and  Mahabir    Prasad  Sri- 

vastava  —  for  Respondent 

Judgment.  —  This  is  a  reference  to  the 

Chief  Court    from    the  Coramisaioner    of 


Income-tax  under  tho  provisions  of  S  f>6, 
Act  11  of  1922  We  are  asked  to  answer 
the  following  four  questions  • 

(i)  In  tho  circumstances  sfcato:!,  were 
the  sums  of  Rs  10,9GH  anil  Rs  5,621,  in- 
come, tn  which  the  Incomo-tiix  Act  ap- 
plies, within  the  meaning  of  S  4,  Income 
Tax  Act,  1922  * 

(ii)  Did  tho  income  received  in  1925- 
26,  which  had  escaped  assessment  to 
income-tax,  come  within  the  scope  of 
S  34  of  tho  siid  Act  ? 

(in)  Es  the  claim  tciiriblo  that  the  ex- 
penditure on  the  litigation,  between  the 
asscssee  and  his  brother,  should  be  al- 
lowed, under  the  provisions  of  R  12  (3) 
of  tho  Siiul  Act,  as  expenditure  incurred 
sololy  for  tho  purpose  of  oirning  the 
items  of  interest  in  dispute  ? 

(iv)  Were  the  proceedings  of  tho  In- 
come-tax Officer  bad  in  law,  because  he 
wrote  one  order  under  S  23  (3)  of  the 
said  Act  explaining  tho1  assessments  made 
separately  ° 

The  facts  aro  as  follows  Jagmohan 
Das  assessoo  was  a  member  of  a  joint 
Hindu  family  with  his  brother  Indar 
Prasad  [ndiir  Prasad  instituted  a  suit 
for  partition  On  25th  July  1922  the 
Subordinate  Judge  granted  ,i  decree  for 
partition  One  condition  of  this  decree 
was  that  Jagmohan  D.i-s  w.is  to  receive 
certain  property  Indar  Trasad  con- 
sidcrel  that  the  docreogivo  Jagmohan 
Das  more  than  he  was  entitled  to  and 
ho  appoilcd  to  the  Court  of  tho  Judicial 
Commissioner  The  Judicial  Commis- 
sionur's  Court  dismissed  liib  uppeil  on 
10th  March  192 1  IruKir  Pras-id  was 
not  sitishod  Tie  applied  for  lei\o  to 
appeal  to  tlieir  Lordships  of  tho  Judicial 
Comiiiitlipe  That  loive  w  is  granted  him 
The  frict  that  the  leivo  was  granted  him 
did  nnt  prevent  Jagmohau  Das  from  exe 
cuting  tlie  decree  and  Jagmohan  Das  pro- 
ceeded to  execute  Llin  docrce  [ndar 
Prasiid  appliod  fui  stay  of  oxecuUon  On 
17th  November  1924,  Mr  Dalai,  tho 
Judicial  Commissioner,  ordered  the  exe- 
cution to  bo  staved  on  conditions  thai, 
[ndar  Prasad  gavo  security  for  Us  05,000 
and  further  paid  interest  at  6  per  cent 
per  annum  on  Us  95,000  at  cort.un  inter- 
vals into  the  Court  The  interest  was  so 
paid  [t  was  received  by  Jagmohan  Das. 
As  their  Lordships  of  the  Judicial  Com- 
mittee dismissal  tho  appeal  there  has 
been  no  question  of  recovering  it  from 
Jagmoha.n  Das  We  are  asked  in  the 
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first;  place  as  to  whether  this  interest  is 
income  to  which  the  Income-tax  Act 
applies 

We  have  no  doubt  as  to  the  fact  that 
it  is  '  income*  to  which  the  Income-tax 
Act  applies  within  the  meaning  of  S  4 
The  position  was  this  If  Indar  Prasad 
had  at  once  complied  with  the  terms  of 
the  decree  Jagmohan  Das  would  have 
obtained  this  property  From  this  pro- 
perty he  could  have  obtained  an  income 
Owing  to  Indar  Prasad  taking  the  case 
to  their  Lordships  of  the  Judicial  Com- 
mittee the  enjoyment  of  Jagmohan  Das 
over  the  property  was  postponed  ,  but 
in  lieu  of  this  enjoyment  he  obtained  in- 
terest at  6  per  cent  on  the  amount  cal- 
culated as  security  This  was  clearly 
his  income.  The  leirned  counsel  for 
Jagmohan  Das  had  argued  that  although 
it  was  his  income-tax  is  not  assessable 
thereon  because  it  consisted  of  receipts 
which  were  not  receipts  arising  from 
business  or  the  exercise  of  a  profession, 
vocation  or  occupation  and  which  were 
not  by  way  of  addition  to  the  remunera- 
tion of  an  employee  and  which  were  of 
a  casual  and  non-recurring  nature  He 
iasks  us  to  apply  the  provisions  of  8  4, 
1 01  (3)  (vii)  The  receipts  in  question 
jwere  certainly  not  receipts  arising  from 
| business  or  the  exercise  of  a  profession, 
vocation  or  occupation,  nor  were  they  by 
way  of  addition  to  the  remuneration  of 
an  employee  But  they  were  not  of  a 
casual  and  non -recurring  nature  In 
these  circumstances  the  exception  does 
not  apply  and  they  arc  assessable  to  in- 
come-tax 

We,  therefore,  answer  the  first  question 
in  the  affirmative  In  respect  to  the 
becond  question  we  find  that  the  income 
received  in  1925-26  which  had  escaped 
assessment  to  income-tax  came  within 
the  scope  of  8  34  of  tho  Act  We,  there- 
fore, answer  tho  second  question  in  tho 
affirmative  The  third  question  is  based 
upon  a  plea  by  the  assessee  that  he  should 
be  allowed  in  reduction  of  his  assessment 
tho  expenses  of  tho  litigation  incurred 
in  the  suit  with  Indar  Prasad.  He  is 
not  entitled,  in  our  opinion,  to  any  re- 
duction of  assessment  for  this  reason  The 
Income-tax  Officer  has  not  in  any  way 
taken  into  account  the  capital  which  he 
gained  out  of  that  litigation.  He  has 
only  taken  into  account  the  income  which 
he  derived  on  the  capital  which  he  ob- 
tained through  that  litigation.  We, 


therefore,  answer  the  third  question  in 
the  negative  The  fourth  question  is  a 
simple  one.  We  are  asked  to  set  aside 
the  proceedings  on  account  of  an  irregu- 
larity We  do  not  find  that  there  was 
any  irregularity  and  we  answer  the 
fourth  question  in  the  negative  The 
assessee  must  pay  tho  costs  of  this  case. 
We  fix  the  fee  of  the  Government  Advo- 
cate at  Es  250  ;  Es  100  has  been  received 
already  There  will  further  be  the  costs 
of  printing  as  certified  by  the  Governmenb 
Advocate,  and  costs  incurred  in  process, 
etc 

w  s  /R  K  Questions  answered. 
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STUAIIT,  C  J   AND  WAZIB  HASAN,  J. 

Abdul  Ilalim  Khan — Plaintiff— Appel- 
lant. 

v. 

Saadat  Ah  Khan  and  others — Defen- 
dants— Eespondents. 

First  Appeal  No.  133  of  1927,  Decided 
on  2nd  April  1928,  from  decree  of  Misra, 
J  ,  D/-  16th  September  1927,  reported  in 
A.I  R  1928  Oudh  155- 

(a)  Marriage — Presumption — Woman    con- 
tinuously living  with  certain  man — Children 
begotten    and    treated    as    their   issues — Man 
having  absolute  power    of    disposal  over  her 
income — Both  jointly  assessed  with    taxes  by 
municipality — Presumption    is    that  they  are 
married — Evidence  Act,  S.  114. 

A  Mahomedan  lady  lived  continuously  with 
another  man  and  had  children  who  were 
treated  by  her,  her  relatives  and  friends  aa 
issues  of  that  man.  The  latter  had  absolute 
power  of  disposal  over  her  money.  The  in- 
comes both  of  tho  man  and  the  woman  were 
jointly  assessed  with  taxes  by  tho  munici- 
pality. 

Held,  that  the  reasonable  conclusion  was- 
that  the  woman  was  married  to  the  man. 
A.  I.  R  1016  P  C.127,  Rel.  on. 

(b)  Evidence    Act,    S    114— Party    abstain- 
ing   from  giving  evidence  —  Presumption  i» 
adverse  to  him. 

Where  a  party  abstains  from  giving  evi- 
dence in  his  own  caso,  the  presumption  should 
be  that  truth  lay  on  tho  other  side. 

[P  12B  C  1] 

(c)  Mahomedan    Law  —  Will  —  Power   to- 
adopt  given  to  widow   with    proviso    depriv- 
ing her  of  benefits  from    will    on    her  remar- 
riage—Widow  remarrying — Adoption     after 
remarriage  is  invalid. 

Where  a  power  to  adopt  was  given  to  a  Ma- 
homedan widow  by  a  will  of  her  husband 
which  stated  that  in  case  of  remarriage  the 
widow  would  not  be  entitled  to  avail  herself 
of  any  of  the  provisions  of  the  will,  tho  widow1 
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forfeited  such  right  of  adoption  on  her  remar- 
riage, and  any  adoption  after  her  remarriage 
is  invalid.  [P  G  ] 

John  Jackson,  Waheed-ud-Din  Haider, 
Azizuddin  Haider  and  All  Raza — for 
Appellant. 

M.  A.  Jinna,  M  Wasim,  K  P.  Misra, 
C.  S.  Zuran,  Zafarul  Hasan,  Rauf 
Ahmad,  Mahabir  Prosad  Snvastava  and 
Abul  Hasan — for  Respondents  > 

Judgment. — (After  stating  facts  as 
given  in  the  judgment  of  Gokaran  Nath 
Misra,  J.,  reported  in  A.  I  R  1928  Oudh 
155,  and  after  holding  that  as  the  evi- 
dence was  equally  balanced  the  caso 
should  he  decided  on  the  probabilities  of 
the  case,  the  judgment  discussed  the  evi- 
dence and  proceeded  )  The  case  of  both 
sides  covers  a  well-defined  common 
ground.  This  ground  is  thab  Sher  Mu- 
hammad Khan  was  married  to  one  of  the 
two  sisters  only,  Champa  or  Kotki.  We 
are  of  opinion  that  when  the  facts  now 
admitted  are  considered  in  the  perspec- 
tive ]ust  now  mentioned,  the  only-reason- 
able conclusion  is  that  Champa  and  not 
Ketki  was  married  to  Sher  Muhammad 
Khan  Indeed  the  evidential  force  of  the 
admitted  facts  which  we  shall  presently 
state  is  so  great  that  Mr.  Jackson,  the 
learned  counsel  for  the  appellant,  had  to 
take  up  the  position  that  the  children  of 
Sher  Muhammad  Khan  had  the  repu- 
tation of  being  and  treated  by  all  con- 
cerned as  the  children  of  Champa.  The 
learned  counsel  suggested  the  theory 
which  wo  regard  as  wholly  untenable 
that  these  children  or  at  least  some  of 
them  were  children  born  of  the  womb  of 
Champa  through  illicit  intercourse  with 
Sher  Muhammad  Khan  while  Champa 
lived  in  his  house  together  with  her 
sister,  Ketki,  who  was  the  lawfully  wed- 
ded wife  of  Sher  Muhammad  Khan  This 
theory  is  not  only  opposed  to  legal  pre- 
sumption of  legitimacy  and  lawful  con- 
nexion: Sadik  Hussain  Khan  v  Hashim 
Ah  Khan  (l),  but  is,  it  appears  to  us, 
fantastic.  The  facts  to  which  we  allude 
are  as  follows. 

(1)  Champa  has  continuously  lived  in 
the  house  of  Sher  Muhammad  Khan. 
'Considering  her  status  in  contrast  with 
the  status  of  her  sister  Ketki,  it  is  high- 
ly improbable  that  Champa  chose  for 
herself  one  for  all  the  life  of  a  parasite  on 

?XeiL_MP hammad  Khan  and  Ketki , 

"  (1)  A.  I."R;   1916    P.  0~  27=38    All."  627=43 
I.  A.  212  (P.O.), 


(2)  The  children,  Ibqal   J&han   Begam 
and    Unis  Jahan    Begam,  daughters  and 
Baqar  AH  Khan  son  have  since  their  res- 
pective births  been  treated  by   Champa 
and  other   members   and    friends   of   the 
family  as  the  children  of  Champa.  Indeed 
to  explain    this    the    plaintiff's    evidence 
goes  so  far  as  to   say  that  the  boy  Baqar 
Ali   Khan    was  positively    affiliated    by 
Champa  from  the  moment   of  his  birth  as 
her    own  son.       Champa    spent    between 
Es  6,000  to  7,000  on  the  marriage  of  Iq- 
bal    Jahan    Begam    and    arranged   for  a 
dowry    of    the    value    of    Rs.    10,000  to 
Rs   11,000.     On  the   occasion  of  the  mar- 
riage of  TdhirOf  Begam,    Sher  Muhammad 
Khan's  daughter  by  another  wife,  Champa 
spent  about  Rs.  5,000 

(3)  Champji    received    a    large  sum    of 
money  from  the  Court    of  Wards  by    vir- 
tue  of  the   compromise    of    16th  March 
1918      Sher  Muhammad   Khan    gives  an 
account  of  the  expenditure  of  this  sum  of 
money    in    his  evidence    to    be  found    at 
p   721    of   the    printed    record.       It  is  as 
follows 

11  Out  of  this  sum  Rs.  37,500  \vero  spent  by 
Rani  Chwiipa  in  purchasing  the  share  in  vil- 
lage Saiyapur,  District  Hardoi,  along  with 
mo,  Ra.  5,500  or  thereabouts  were  spoilt  by  hot 
in  building  the  imambara  at  N.inpara, 
Ri  20,000  or  thereabouts  were  given  by  her  to 
my  mother  Nawab  Menhdi  Begam,  and 
Rs.  20,000  or  thereabouts  were  given  by  her  to 
ma  for  being  deposited  111  tho  Bank.  This  al- 
most mikes  up  the  total  of  Rs.  43,000.  A  por- 
tion of  money,  say  about  Rs.  1,000  may  have 
been  spent  by  her  on  various  objects,  but  I 
cannot  give  any  derail  of  the  said  expendi- 
ture " 

This  statement  is  significant  Champa 
and  Sher  Muhammad  jointly  purchased  a 
village  for  a  very  large  sum  of  money 
Champ.1  makes  a  gift  of  Rs.  20,000  to  Sher 
Muhan^mad  Khan's  mother  and  the 
imambara  in  its  linal  form  of  construc- 
tion bears  the  inscription  of  tho  names 
of  Champa  and  Sher  Muhammad 
Khan  both.  We  do  not  so,y  that  these 
facts  are  conclusive  but  they  certainly 
tend  to  establish  a  reasonable  probability 
in  support  of  tho  defendant's  case 

(4)  Sher  Muhammad   Khan  had  an  ab- 
solute  and  free   power   of  disposal  over 
Champa's  money  and  frequently  exercised 
that  power. 

(5)  Champa  purchased    house  property 
with  hei  money  in  the  name   and  for  the 
benefit  of  Biqar  Ali   Khan,  the  boy,  and 
acted  as  his  guardian  in  that  transaction. 

(6)  Finally   we   may    refer   to  the  fact 
that    the    incomes    of    Sher    Muhammad 
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Khan  and  Champa  wore  jointly  assessed 
with  taxes  by  the  Notified  Area  Committee 
of  Nanpara  in  the  year  1920-1921  Indeed 
in  the  second  column  of  the  certified  copy 
of  the  assessment  register  (Ex.  A-85)  the 
entry  as  to  the  description  of  the  assessees 
is  as  follows: 

"  Nawab  Sher  Muhammad  Khan,  son  of 
Nawab  Shot  Jahaii  Kh.in,  fcogother  \vibh 
Champa  Be  gam  wife  of  Sher  Muhammad 
Khan." 

The  entry  is  clearly  admissible  in  evi- 
dence under  R  35,  Evidence  Act  1872, 
and  is  according  to  our  judgment  of  very 
great  importance  It  was  suggested  in 
the  trial  Court  as  well  as  before  us  that 
the  entry  just  now  quoted  may  be  a  for- 
gery. It  seems  to  us  that  the  suggestion 
is  prompted  by  the  fuct  that  the  original 
register  has  been  in  due  course  anil  ac- 
cording to  the  rules  of  tho  department 
destroyed  We  are  unablo  to  give  any 
weight  to  this  suggestion 

We  have  more  than  once  referred  to 
the  compromise  of  IGth  March  1918, 
which  w.is  intended  to  settle  all  claims 
of  Champa  and  of  Nawab  Abdul  Karim 
Khan  as  against  the  estate  of  Nanpara 
There  is  one  aspect  of  this  compromise 
which  now  falls  to  be  considered.  For 
the  maintenanco  of  Champa  in  future  an 
allowance  of  Rs  1,000  a  month  was  fixed 
by  this  compromise  as  payable  by  the 
estate  of  Nanpara.  This  allowance  has, 
of  course,  been  received  by  her  since  and 
admittedly  uniformally  through  the  hands 
of  Sher  Muhammad  Khan  Now  in  this 
compromise  a  provision  was  entered  as 
follows- 

The  right  of  the  second  party  (that  is 
Champa)  to  get  the  allowance  of  Rs  1,000 
per  month,  shall  not  cease  in  case  of  her  re- 
marriage." 

In  agreement  with  the  learned  Judge 
of  the  trial  Court  we  are  of  opinion  that 
this  provision  was  made  to  safeguard 
against  the  consequences  of  an  already 
accomplished  fact  and  not  of  a  prospec- 
tive remarriage  of  Champa.  It  is  the 
plaintiff's  case  .that  Champa  has  never 
remarried. 

The  defendant  has  examined  a  large 
number  of  witnesses  and  tho  plaintiff  has 
also  examined  a  number  of  them.  Be- 
sides several  witnesses  wcro  examined  as 
Court  witnesses  and  yet  Champa  has  not 
given  evidence  in  tho  case  The  presump- 
tion is  that  she  has  abstained  from  giving 
evidence  by  reason  of  the  fact  that  truth 
|lay  on  the  side  of  the  defendant.  (The 


judgment  after  upholding  the  finding  of 
the  trial  Court  as  to  Champa's  marriage 
with  Sher  Mohammad  proceeded  to  con- 
sider the  effect  of  this  finding  on  the 
adoption  of  the  plaintiff).  The  last  pro- 
vision in  the  will  of  Raja  Mohammad 
Siddiq  Khan 

"If  any  of  the  Ranis  contracted  a  second 
marriage  after  mo  she  shall  not  be  entitled  to 
avail  herself  of  any  of  the  provisions  of  this 
will  " 

This  is  a  slightly  different  translation 
from  the  translation  in  the  printed  record 
but  having  regard  to  the  knowledge  of 
the  Urdu  language  possessed  by  one  of  us 
wo  are  of  opinion  that  the  translation 
rendered  by  us  is  more  accurate.  Accord- 
ing to  our  construction  of  this  provision! 
of  the  will  we  are  of  opinion  that  Champa 
on  her  lemarnage  with  Sher  Muhammad 
Khan  forfeited  her  power  of  adoption  and 
consequently  the  plaintiffs  adoption  made 
by  her  on  25th  July  1914,  is  invalid  The 
language  of  thia  provision  is  so  clet\r  that 
in  our  judgment  there  is  no  room  for  any 
argument.  We  may,  however,  notice  the 
argument  It  is  contended  on  tho  side  of 
the  pluintifl  that  the  provision  under 
consideration  does  not  apply  to  the  power 
to  adopt  because  adoption  brings  no  bone- 
fit  to  the  adopter  and  on  the  contrary  it 
deprives  her  of  her  right  of  possession 
and  enjoyment  of  the  estate  till  adoption. 
We  think  that  there  is  no  substance  in 
this  argument  In  the  first  place  tho 
language  employed  excludes  it  In  the 
second  place,  the  power  is  a  benefit  pos- 
sessed by  all  the  four  widows  of  Kaja 
Muhammad  Siddiq  Khan  under  a  gift 
from  him  > 

It  follows  from  what  we  have  found 
above  that  the  plaintiff's  title  on  which 
his  claim  to  the  estate  of  Nanpara  rests 
fails  on  the  merits  and  consequently  the 
decree  under  appeal  must  be  affirmed. 

Owing  to  the  conclusion  at  which  we 
have  arrived  on  the  question  of  the  plain- 
tiff's title  we  do  not  find  it  necessary,  in- 
deed it  will  not  be  proper,  to  give  our 
judgment  on  other  points  affecting  the 
plaintiff's  and  the  defendant's  title  raised 
in  the  case  So  far  as  the  defendant's 
title  is  concerned  the  case  against  it  rests 
mainly  on  questions  of  luw.and  the  facts 
involved  therein  are  not  in  controversy. 
As  to  some  of  the  other  defences  than  the 
defence  which  we  have  upheld  against 
the  plaintiff's  title  it  will  suffice  for  us 
to  point  out  that  all  of  them,  that  is  bar 
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of  limitation  and  bar  of  rea  judicata,  are 
pure  questions  of  law  and  the  facts  in 
relation  to  them  are  not  in  dispute  and 
are  stated  exhaustively  in  the  judgment 
of  the  trial  Court.  One  of  the  defences 
raises  the  question  as  to  whether  the 
plaintiff's  adoption  was  made  with  sinis- 
ter intentions.  In  our  judgment  the  only 
reliable  evidence  on  this  part  of  the  case 
is  the  evidence  which  has  come  out  of  the 
mouth  of  Sher  Muhammad  Khan  and  is 
accepted  as  true  for  the  purpose  of  this 
part  of  the  case  by  both  sides  We  are 
unwilling  to  place  reliance  on  any  other 
evidence  in  this  behalf.  Sher  Muhammad 
Khan's  evidence  has  fully  been  noticed  in 
the  judgment  of  the  trial  Court 

We  accordingly  dismiss  this  appeal 
with  separate  costs  to  the  three  respon- 
dents. 

W  S./B.K.  Appeal  dismissed. 
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MISRA  AND  NANAVUTTY,  JJ. 

Sarfaraz  Khan  and  others  —  Appel- 
lants 

v. 

Mt.  Rajana  and    others — Respondents- 
First  Appeal  No.    87    of  1927,  Decided 
on  14th    August  1928,    from   an  order    of 
Sub-Judge,       Mohanlalgunj,       Lucknow, 
D/-28th  March  1927. 

#  (ft)  Evidence  Act  S.  35  —  Pedigree- 
Settlement  pedigree  amounting  to  statement 
of  deceased  with  special  knowledge  before 
controversy  or  prepared  in  discharge  of 
public  duty  is  admissible  under  evidence 
Act  S.  32  (5)  or  S.  35. 

A  settlement  pedigree  is  admissibls  in  evi- 
dence either  under  S.  32,  Gl.  (5)  if  it  be  shown 
that  ib  amounts  to  the  statements  of  deceased 
persons,  who  were  the  me  inborn  of  tho  family 
and  as  such  had  special  means  of  knowledge 
and  further  that  these  statements  wore  made 
before  there  was  any  controversy  as  to  the 
point,  which  it  sought  to  be  established  by  tho 
said  pedigree,  or  under  S.  3j  if  it  is  proved 
that  it  was  prepared  by  Settlement  Officer  in 
the  discharge  of  public  duty,  3  0.  L.  J.  927  ; 
1  O.  L.  J.  447  ;  19  O.  C.  321  and  A.  I.  R.  1926 
Oudh  101,  Appl.  [p  132  G  1] 

(b)  Hindu  Law  —  Reversioner — Proof  of 
title  —  Reversioner  mast  prove  that  he  ia 
nearest. 

A  person  claiming  as  nearest  reversioner  to 
a  deceased  person  must  establish  that  there 
was  no  intermediate  heir  in  existence  with  a 
hotter  claim  to  succeed  to  tho  property  of  tho 
deceased  than  he  asserts:  A.  I.  R.  1921  Oudh 
104  ;  21  /.  0.  274  ;  1  O.  L.  J.  447  ;  2  O.  L.  J. 
246,  Foil.,  15  0.  C.  364  and  23  All  72  (P.  C.), 
Ref.  [P  133  0  2] 
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Zafar  Husain,  Hyder  Husain  and 
A.  C.  Mukerji — for  Appellants. 

K.  P.  M^sra  and  Daya  Kishen  Seth — 
for  Respondents. 

Judgment. — This  is  an  appeal  arising 
out   of    a   suit    for  possession  and  mesne 
profits.     The   facts  of    the   case   are  that 
the  property   in   suit   which   consists   of 
a  nine-pies  and  odd    zamindari    share  in 
village   Mandhauli,     District   Luck  no  wr 
and  some  under-preprietary  plots,  groves, 
and    a   residential    house  all     situate   in 
village  Kankaha,  District  Lucknow,   was 
owned   and  possessed    by   one     Ghulam 
Dastgir  Khan,  who   died  on   14th    April 
1921,   leaving     behind    him   his    widow 
Mt.  Sundar,  and  a  daughter  Mt.    Rajana, 
who  was  defendant  1  in  the  Court    below 
and  is  now  respondent  1    before  us      Mfc. 
Sundar  died  on  4th  December    1923,  and 
the   plaintiifs    claim  that  they  being  the 
next  reversioners  of  her  husband  Ghulam 
Dastgir  Khan,  according  to  the    pedigree 
appended  to  this  judgment,*   are  entitled 
to  the  said  property.     They  also  allege  a. 
family  custom  under  which   the  widows 
in  the  family    of  Ghulam  Dastgir   Khan 
got  only  a  life-estate  and    the   daughters 
are  excluded  altogether  from    inheritance. 
Defendants  2  to  4,   who   are  now  respon- 
dents 2  to  4,    were  im pleaded   as    defen- 
dants   in  the  case  since  they    are   trans- 
ferees  of  different  portions   of   the    pro- 
perty  in   suit    from     Mt.     Sundar,     the 
widow   of  Ghulam    Dastgir  Khan.     The 
plaintiffs    alleged    that     they    (Sarfaraz 
Khan   and    Najaf   Khan)   together   with 
defendant  5  Shamsher  Khan    are    nearest 
reversioners  and    thus     entitled    to    the 
property    in  suit.     They    further  alleged 
that  defendant  5  had  made  an  oral  gift  of 
a  share   in  the  property    in   suit    to   the 
plaintiff    2,    Najaf    Khan      It    is    in  this 
way  that  the  plaintiffs   claim  the    entire 
property  in  suit.     The  defendants  denied 
the  pedigree  set  up  by  the   plaintiffs  and 
contended    that   neither   plaintiffs  1  and 
2   (Sarfaraz  Khan  and  Najaf  Khan,  nou 
defendant   5,   were   the    nearest     rever- 
sioners  of  Ghulanr  Dastsir    Khan.     They 
also  denied  the  custom  of  exclusion  of  the 
daughters   as  seb   up    by    the   plaintiffs. 
They  further  contended    that  the   widow 
of  Ghulam  Dastgir  Khan  was  full    owner 
of  the  property  in  suit  and  as  such  com- 
petent to  make  tho  alienations    in  favour 
of  the  defendants.    In    any  case  tfchey 
alleged  that  the  transfers  in  their  favour 
L*  See  page  131— Ed.] 
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were  justified  by  legal  necessity.  They 
denied  the  alleged  oral  gift  by  defendant 
5  in  favour  of  plaintiff  2  and  conten- 
ded that  even  if  made  it  must  be  deemed 
to  be  invalid 

The  learned  Subordinate  Judge  of 
Mohanlalgun]  who  tried  the  suit,  camo 
to  the  finding  that  the  plaintiffs  hid 
failed  to  prove  the  pedigree  sot  up  by 
them  and  also  the  custom  of  the  exclu- 
sion of  the  daughters,  which  thoy  alleged 
to  have  prevailed  in  the  family  of 
Ghulam  Dastgir  Khan.  He  found  that 
the  widow  was  not  in  possession  oE  the 
property  in  suit  as  absolute  owner  but 
was  in  possession  of  merely  a  life-estate 
He  further  found  that  the  transfers  in 
favour  of  defendants  except  in  the  case 
of  one  transfer  in  favour  of  defendant 3, 
wore  made  for  legal  necessity.  He  also 
found  that  the  oral  gift  alleged  to  have 
been  made  by  defendant  5,  in  favour  of 
plaintiff  2,  was  not  proved,  and  even 
if  proved  such  a  gift  must  be  held  invalid 
in  law  On  these  findings  the  learned 
Subordinate  Judge  dismissed  the  plain- 
tiff's suit. 

The  plaintiffs  have  now  appealed  to 
this  Court  against  the  decision  of  the 
Subordinate  Judge  and  have  sold  a  por- 
tion of  their  claim  to  one  Ghulam  Moin- 
ud-din  Hyder,  who  has  also  been  im- 
pleaded  as  an  appellant  in  the  case 

In  appeal  it  is  contended  before  us  on 
behalf  of  the  plaintiffs  that  the  findings 
of  the  learned  Subordinate  Judge  regard- 
ing the  pedigree  and  custom  of  the  exclu- 
sion of  daughters  are  incorrect.  It  was 
contended  that  the  pedigree  set  up  by 
the  plaintiffs  had  been  fully  established 
from  the  evidence  on  the  record  and  that 
similarly  the  custom  of  the  exclusion  of 
daughters  was  also  proved. 

After  hearing  arguments  on  behalf  of 
the  appellants  at  great  length  we  came  to 
the  conclusion  that  although  the  plain- 
tiffs had  established  their  pedigree,  yet 
they  had  failed  to  prove  that  they  were 
the  next  reversioners  of  Ghulam  Dastgir 
Khan  at  the  time  of  the  death  of  Mt. 
Sundar  which  happened  m  December, 
1923.  The  evidence  which  the  plaintiffs 
gave  in  proof  of  their  pedigree  consists 
of  both  documentary  and  oral  evidence. 
The  documentary  evidence  consists  of 
Exa.  1,  2,  6,  7,  9  and  10  and  the  oral  evi- 
dence consists  of  three  witnesses  two  of 
whom  are  the  plaintiffs  themselves  and 
one  of  them  happens  to  be  their  relation. 


Plaintiff  1  Sarfaraz  Khan  was  exa- 
mined as  P.  W.  No.  6  and  plaintiff  2 
Najaf  Kban  as  P  W.  No.  1,  and  Sikandar 
Khan,  the  relation  of  the  plaintiffs,  was 
examined  as  P.  W.  No  2  The  learned 
Subordinate  Judge  disbelieved  the  oral 
evidence  and  on  the  strength  of  the  docu- 
mentary evidence  found  that  the  pedigree 
set  up  by  the  plaintiffs  had  been  establi- 
shed except  this  fact  that  it  was  not 
proved  that  Imam  Khan  and  Wazir  Khan 
were  brothers,  and  sons  of  one  Kesri 
Singh,  who  had  become  a  Muhammadan 
in  his  lifetime.  The  Subordinate  Judge 
came  to  this  conclusion  because  in  his 
opinion  Ex  9  which  was  a  settlement 
pedigree  and  which  was  the  only  evi- 
dence to  prove  this  fact  was  inadmissible 
in  evidence  We  have  to  see  how  far 
this  view  of  the  loomed  Subordinate 
Judge  is  correct. 

On  the  question  of  settlement  pedigree 
the  law  which  has  prevailed  in  the  Pro- 
vince of  Oudh  for  a  number  of  years, 
being  based  on  several  decisions  of  the 
late  Court  of  the  Judicial  Commissioner 
of  Oudh,  is  to  the  effect  that  a  settlement 
podigreo  can  be  admitted  in  evidence 
either  under  S.  32,  Cl.  (5),  Evidence 
Act  1  of  1872  or  under  S  35  of  the  said 
Act  If  the  settlement  pedigree  is  one 
signed  by  the  members  of  the  family,  it 
would  be  admissible  under  S  32,  Cl.  (5) 
as  statements  of  deceased  persons  as  to 
relationship  since  such  statements  would 
be  considered  to  be  of  those  persons  hav- 
ing special  means  of  knowledge  It  must, 
however,  be  proved  that  statements  were 
made  by  them  at  a  time  when  there  was 
no  dispute  as  to  the  pedigree  set  up  If, 
however,  the  pedigree  is  not  signed  by 
the  members  of  the  family  but  is  prepared 
by  the  Settlement  Officer  himself  after 
proper  enquiry  and  bears  his  signatures 
it  can  be  admitted  under  S  35,  Evidence 
Act,  as  an  entry  in  a  public  record  stating 
a  fact  in  issue  and  made  by  a,  public 
servant  in  the  discharge  of  his  official 
duties 

In  Kashi  Singh  v.  Balraj  Singh  (l) 
Mr.  Evans,  A  J.  C.,  held  that  a  pedigree 
produced  before  a  Settlement  Court  was 
admissible  in  evidence  under  S,  32,  01  (5), 
Evidence  Act,  if  it  was  proved  that  the 
persons  making  the  statement  contained 
in  the  pedigree  were  dead  and  had  special 
means  of  knowledge. 

(1)  [1911]  10  I.  0.  199. 
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In  Suraj  Bali  v.  Ttlok  Chand  (2)  Mr 
Lindsiy  (Sir  Benjamin  Lindsay)  held  that 
tho  pedigrees  filed  in  the  Settlement; 
Courts  would  ba  admissible  under  the 
provisions  of  S.  32,  Gl  (5),  Evidence  Acb, 
to  prove  tho  statement  of  doceiael  per- 
sons relating  to  the  family  connexions, 
provided  it  is  shown  tint  the  persona  who 
made  tho  statements  hid  some  special 
meins  of  knowledge  with  rogird  to  the 
relationship,  which  is  doposod  to,  and  th'it 
such  knowledge  should  be  presumed  in 
the  cage  of  the  members  o[  the  family  or 
in  the  case  of  those  persons,  who  are 
closely  related  to  tho  family. 


it  was  found  that  although  it  had- not 
been  signed  by.  any  member  of  the  family, 
yet  it  was  established  that  tho  contents 
wero  adopted  by  the  members  of  the 
family,  who  were  privy  to  its  preparation 
and  that  upon  its  basis  the  entries  in  the 
khewat  were  mide  -at  the  tiino  of  the 
settlement,  and  it  was,  therefore,  held 
tint  tho  podigroe  was  relevant  and  ad- 
missible under  S.  32,  Cl  (0),  Evidence 
Act. 

In  Kashi  Singh  v.  Ram  Narain  (4) 
Mr.  Stuart,  J  C.  (now  Sii  Louis  Stuart) 
held  that  where  in  order  to  establish 
a  pedigree  reliance  was  placed  upon  a 
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Amir  Khan, 
issuelass. 


Imam  Khan 

I 


Wazaer     Kliau 

I 
_Qalandar  Kh,xii 


Mardan  Khan 

i 
i 


i 


Daughter    Daughter.    Daughtor.    Daughter.  Zabar   Ghaaite 

Khun     Khaii 

( — i  -  -,    '   ' 

Daughter.        Daughter.        Sarfaraz 

Khan 
plamtifi  No.  1. 


Akbar    Khan  Rusham  Khan 

I 
Daughter. 


Shamahor  Khan, 
defendant  No.  5. 


Daughter. 


Bass  Khan 


Daughter. 


Hasan  Khaii 


Daughter. 


Najaf  Khan, 
plaintiff  No.  2. 


Fatah  Bahadur 


... 

Daughter. 


) 
Daughter 


Q-hulam   Dastgir= 
Mb.  Sunder 


I 
Daughter. 


Daughter, 


) 

Daughter. 


Mb.  Rajana, 
defendant  No.  1. 

In  Ram  Din  v.  Rayatth  Pathshala, 
Allahabad  (3)  [a,  Bench  of  the  late  Court 
of  tho  Judicial  Commissioner  of  Ouih 
consisting  of  Mr  Stuart,  J.  0.  (now  Sir 
Louis  Stuart)  and  Mr  Kendall,  A.  J  C  1 
a  pedigree  put  forward  in  the  settlement 
proceedings  was  produced  in  evidence  and 

(2)  L19U3]  3  O.  L.  J.  327=*36  I.  0.  66. 

(8)  [1914]  1  0.  L.  J,  447=25  I.  0.  629. 


genealogical  table  put  in  at    the    time    of 
the  settlement  in  order  to  make  the  docu- 
ment admissible  in  evidence   it    must    be 
established  that  the  document    was   pre- 
pired  by  a  member  of   the   family   or   an 
official,  whose  duty  was  to  prepare   it  tn 
discharge  of  hia  omoiftl  duty 
(4)   [1917J  19  0".  0.  321=S7~I.O. 
560. 
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In  Baij  Nath  Singh  v  Bahadur  Singh 
(5)  decided  by  a  Beach  consisting  of  Mr. 
Dalai,  A  J  C  (now  Mr  Justice  Dalai) 
and  Mr  Wazir  Hasan,  A  J.  C  (now  Mr 
Justice  Wazir  Hasan)  a  pedigree,  which 
was  filed  before  a  .settlement  Court,  was 
produced  as  evidence  in  proof  of  the  pedi- 
gree set  up  The  document  did  not  bear 
the  signatures  either  of  any  of  the  co- 
sharers  of  the  village  or  of  the  Settlement 
Officer  The  file  of  the  Settlement  case, 
however,  showed  that  the  pedigree  was 
expressly  referred  to  in  the  report  of  the 
Sadar  Munsarim,  which  was  addressed  to 
the  Settlement  Officer  and  the  khewat  of 
the  village,  which  was  attested  by  all  the 
village  cosharers  had  been  prepared  on 
the  basis  of  that  pedigree  It  was  held 
that  the  pedigree  in  question  had  been 
prepared  for  the  settlement  purposes  and 
was  the  basis  of  the  entries  in  the  khewat 
and,  therefore,  it  should  be  treated  as  a 
document  prepared  by  a  public  officer  in 
the  discharge  of  his  official  duty  and  that, 
therefore,  it  was  admissible  under  S  35, 
Evidence  Act 

These  cases  therefore,  in  our  opinion, 
leave  no  room  for  doubt  that  the  settle- 
,ment  pedigree  can  be  held  to  be  ad- 
Imissible  in  evidence  either  under  S  32, 
01.  (5),  Evidence  Act,  if  it  be  shown 
that  it  amounts  to  the  statements  of 
deceased  persons,  who  were  the  members 
of  the  family  and  {as  such  had  special 
means  of  knowledge  and  further  that 
'these  statements  were  made  before  there 
,was  any  controversy  as  to  the  point, 
'which  it  is  sought  to  be  established 
'by  the  said  pedigree  of  his  or  under 
;S  35,  Evidence  Act,  if  it  is  proved  that  it 
iwas  prepared  by  Settlement  Officer  in 
!the  discharge  of  public  duty 
'  The  learned  Subordinate  Judge  has 
rejectel  Ex  9  which  is  the  settlement 
pedigree  on  the  ground  that  it  dous  not 
contain  the  signatures  of  any  of  the 
zemindars  of  the  village,  nor  does  it  con- 
tain tho  signatures  of  any  Settlement 
Officer  He  has,  therefore,  held  thafthe 
document  ib  nut  admissible  in  evidence 
either  under  S  32,  01.  5,  Evidence  Act, 
or  under  S  35  of  the  said  Act.  The 
certified  copy  of  the  settlement  pedigree, 
it  is  true,  does  not  bear  the  signatures  of 
any  person.  We,  therefore,  thought  it 
advisable  to  send  for  the  original  settle- 
ment record  in  which  this  pedgree  is  to 
be  found  and  to  see  for  ourselves  whether 

(5)  A.  I.  B.  1926  Oudh  101. 


the  original  document  does  or  does  not 
bear  the  signatures  of  any  person.  The* 
original  file  was  sent  for  and  on  an  in- 
spection we  found  that  it  bore  the  signa- 
tures of  the  Sadar  Munsarim  Bibu  Gajrat 
Singh.  On  an  inspection  of  the  file  we- 
found  that  on  24th  January  1865, 
Mr.  G  B-  Maoonachie,  Settlement  Officer 
had  entrusted  the  Sadar  Munsarim  with 
the  task  of  preparing  the  khewat.  On 
1st  February  1865,  he  prepared  the  said 
pedigree  and  the  khewat  on  its  basis 
The  pedigree  bears  his  signatures  as  well 
as  the  date  and  is  to  be  found  in  the  file- 
as  paper  No.  4.  On  30th  April  1865,  the 
Sadar  Munsarim  finished  his  enquiry 
and  Submitted  his  report  to  the  Settle- 
ment Officer  On  24th  July  1865,  the 
Settlement  Officer  summoned  tho  zemin- 
dars of  the  village  to  appear  before  him 
on  27th  July  1865.  We  further  find- 
that  all  the  zemindars  of  the  village  ap- 
peared and  verified  the  accuracy  of  the 
khewat  which  had  been  prepared  on  the 
basis  of  the  pedigree  The  khewat  was 
finally  accepted  and  brought  on  the  set- 
tlement record  on  28th  April  1868. 
There  is,  therefore,  no  doubt  left  in  our 
mind  that  the  original  of  Ex,  9  is  clearly 
admissible  in  evidence  under  S,  35,  Evi- 
dence Act,  as  a  record  prepared  by  a 
Settlement  Officer  in  the  discharge  of  his 
official  duty  Tho  document  shows 
clearly  that  Kesari  Singh  had  two  sons 
Imam  Khan  and  Wazir  Khan  as  alleged 
in  the  pedigree  filed  by  the  plaintiffs. 
We  are,  therefore,  of  opinion  that  tho 
pedigree,  set  up  by  the  plaintiffs,  a  copy 
of  which  as  stated  above,  has  been  at- 
tached to  this  judgment  has  been  fully 
established  and  that  we  are,  therefore, 
unable  to  accept  the  finding  of  tho 
learned  Subordinate  Judge  on  this  point 

There  is,  however,  another  difficulty 
in  the  way  of  the  plaintiffs,  which  wa 
have  already  indicated  and  which  -in  our 
opinion  goes  to  the  root  of  their  whole 
case 

In  Mathura  Prasad  Singh  v.  Bhulan 
Singh  (6)  Mr  Piggott  (now  Sir  Theodore- 
Figgott)  held  that  where  person  claimed 
as  the  next  reversioner  to  a  deceased 
Hindu  he  had  not  merely  to  prove  his 
descent  from  the  same  common  ancestor 
as  the  person,  whcse  estate  he  was  claim- 
ing, but  also  to  adduce  some  evidence- 
that  there  was  no  intermediate  heir  in 
existence  with  a  better  claim  than  his. 

""(6)  [1912]  15  0.  C.  364=14  I.  C.  339. 
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In  Bhabuti  Singh  v.  Khetal  Singh 
(7)  Mr.  Piggott  (now  Theodore  Piggott) 
and  Mr.  Lindsay  (now  Sir  Benjamin 
Lindsay)  followed  the  above  case  and 
held  thab  ib  was  incumbent  on  the  plain- 
tiffs who  claimed  as  reversionary  heir  a 
to  lead  some  evidence  to  show  that  all 
other  lines  of  descent  from  the  alleged 
common  ancestor  were  exhausted  down  to 
a  point,  which  excluded  the  possibility 
of  the  .existence  of  nearer  reversionary 
heirs  than  the  plaintiffs. 

In  Bam  Dinv.  Kayastha  Pathasala, 
Allahabad  (3)  decided  by  Mr  Stuart,  C.J  , 
{now  Sir  Louis  Stuart)  and  Mr.  Ken- 
dall, A,  J.  C.,  the  same  view  of  law  was 
again  followed  and  it  was  held  thai; 
where  plaintiffs  claimed  as  reversionary 
heirs  of  a  deceased  person  in  order  to 
-establish  their  right  they  must  prove 
their  relationship  to  the  deceased  and 
•also  that  they  were  the  nearest  rever- 
sioners  to  him. 

In  a  subsequent  case  reported  as  Chan- 
dan  Singh  v.  Bhabhuti  Singh  (8)  the  case 
of  Mathura  Prasad  v.  Bhulan  Singh  (6) 
was  again  followed  by  Mr  Stuart,  A.J.C,, 
(now  Sir  Lous  Stuart)  and  it  was  held 
that  a  person  claiming  as  nearest  rever- 
sioner  to  a  deceased  person  must  estab- 
lish that  there  was  no  intermediate  heir 
in  existence  with  a  better  claim  to  suc- 
•ceed  to  the  property  of  the  deceased  than 
he  asserts. 

In  Jashodha  v.  Murhdhar  (9)  Mr,  Wa- 
jsir  Hasan,  A.  J,  0 ,  (now  Mr,  Justice 
Wazir  Hasan)  laid  down  the  same  rule 
following  Mathura  Prasad's  case  (6). 
He  held  that  where  a  pedigree 
•on  which  the  plaintiff  came  into  Court 
on  the  face  of  it  showed  a  number  of 
•persons  higher  in  degree  than  the  plain- 
tiff, he  was  not  entitled  to  succeed 
unless  he  established  that  those  who 
were  higher  in  degree  than  him,  were 
-extinguished  on  the  date  when  the  suc- 
cession opened.  If  he  failed  to  prove 
this  his  suit  must  fail. 

We  might  also  mention  a  case  decided 
toy  their  Ijsrdships  of  the  Privy  Council 
and  reported  as  Surjan  Singh  v.  Sardar 
Singh  (10).  That  was  a  case  which  went 
tip  in  appeal  to  the  Privy  Council  from  a 
decision  by  the  late  Court  of  the  Judi- 


7 

J 


[19-13]  21 1.  0.  274. 
[1915]   2  0.  L,  J.  246=30  I.  C.  220 
A.  I.  R.  1931  Oudh.  104=24  O.  0   1. 
[1901]  23  All.  72=27  I.A,   183=7  Sar.  752 
(P.O.). 


oial  Commissioner  of  Oudh,  in  which 
that  Court  had  held  that  plaintiff  before 
he  can  be  entitled  to  succeed  in  a  case 
like  this  must  adduce  some  evidence  to 
show  that  there  was  no  intermediate  heir 
in  existence  who  could  have  a  better 
claim  than  him.  This  will  appear  from 
p,  74  of  the  report,  where  the  judgment 
of  the  learned  Judicial  Commissioner  of 
Oudh  is  quoted.  The  decision  of  the  ap- 
peal Court  was  confirmed  by  their  Lord- 
ships. 

We  are,  therefore,  of  opinion  that  before' 
the  plaintiffs  can  be  held  to  be  entitled 
to  a  decree  in  the  present  case  they  must( 
establish  that  on  the  date  of  the  death  of 
Mt.  Sundar  in  December  1923,  no  other' 
person  higher  in  degree  was  in  existence. 
We  have  examined  the  record  carefully 
and  spent  a  great  deal  of  time  in  going 
through  the  evidence  of  all  the  witnesses 
in  the  case  but  we  are  driven  to  the  con- 
clusion that  at  least  so  far  as  Ghasite 
Khan,  father  of  Shamsher  Khan,  defen- 
dant 5  is  concerned  it  is  nob  established 
that  he  was  dead  at  the  time  of  the  death 
of  Mt.  Sundar.  He  is  admittedly  a  re- 
versioner  nearer  in  degree  than  either  of 
the "  plaintiffs.  Najaf  Khan,  P  W.  1, 
deposed  only  to  the  effect  that  all  male 
members  in  the  family  except  himself, 
Sarfaraz  Khan  and  Shamsher  Khan  were 
dead  and  that  those  three  persons  were 
the  nearest  reversioners  alive,  The  value 
of  his  statement  as  to  the  plaintiffs  being 
the  nearest  reversioners  is,  in  [our  opi- 
nion, of  no  value  whatever,  when  we  find 
from  the  pedigree  that  although  he  is  a 
degree  lower  than  Sarfaraz  Khan  yet  he 
states  that  both  of  them  are  the  nearest 
reversioners.  Similarly  Sarfaraz  Khan, 
P  W  6.  deposed  to  the  effect  that 
amongst  the  male  members  only  he, 
Shamsher  Khan,  and  Najaf  Khan  were 
alive.  On  the  strength  of 'this  evidence 
it  was  contended  that  it  ought  to  beheld 
that  on  the  date  of  the  death  of  Mt  Sun- 
dar these  three  persons  were  the  nearest 
reversionary  heirs.  We,  however,  regret 
to  observe  that  we  cannot  come  to  that 
conclusion,  as  the  mere  evidence  to  the 
effect  that  certain  persons  were  now  dead 
and  that  the  persons  who  were  alive  were 
the  nearest  reversioners,  does  not  prove 
that  they  were  the  nearest  reversioners, 
at  the  time  of  the  death  of  Mt.  Sundar. 
She  died  in  the  year  1923  and  the  evi- 
dence of  these  witnesses  was  recorded  in 
1926.  It  may  have  been  that  when  these 
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•witnesses  gave  their  evidence  they  were 
the  nearest  reversioners,  but  this  is  not 
enough  They  have  to  establish  further 
that  they  and  they  alone  were  the  per- 
sons alive  at  the  time  of  the  death  of  Mt 
Sundar.  If  tho  plaintiffs  had  given  even 
a  slight  evidence  to  that  effect,  we  would 
have  held  that  they  had  discharged  the 
burden  of  proof  which  rested  upon  them, 
but  we  arc  painfully  driven  to  the  con- 
clusion stated  above  since  the  evidence, 
as  it  stands,  is  not  sufficient  to  discharge 
the  burden  of  proof,  which  is  required  of 
them  in  law  Tho  case  appears  to  us  to 
have  been  very  badly  conducted  but  for 
this  the  plaintiffs  must  be  held  entirely 
responsible  We  were  as'.ed  to  remand 
the  case  for  further  evidence,  but  there 
are  no  grounds  for  our  acceding  to  this 
request 

After  arguments  had  been  concluded  in 
the  case  the  learned  counsel  for  the 
plaintiffs  drew  our  attention  to  one  move 
document,  namely,  Ex  6  which  accord- 
ing to  his  contention  proved  that  Gha- 
site  Khan,  father  of  Shamsher  Khan,  de- 
fendant 5,  who  could  be  tho  only  person 
nearer  in  degree  than  tho  plaintiffs,  .vyas 
dead  in  1923  We  have  examined  that 
document  It  is  a  khewat  prepared  at 
the  last  settlement  of  the  District 
Lucknow  by  Pandib  Raghubar  Dayal,  the 
Settlement  Deputy  Collector  The  khe- 
wat mentions  the  name  uf  Shamsher 
Khan  (defendant  5)  son  of  Qhasite  Khan 
as  orie  of  the  cosharers  in  the  village 
It  was  on  the  strength  of  this  entry 
that  it  was  argued  that  Ghasite  Khan 
must  be  considered  to  be  dead.  We 
regret  we  are  unable  to  take  that  view 
The  mere  fact  that  the  name  of  a  parti- 
cular person  is  to  be  found  entered  in 
the  khewat  of  a  particular  village  as 
having  a  certain  share  does  not  show 
that  his  father  is  dead,  unless  it  is  pro- 
ved that  the  share,  which  is  recorded  in 
his  name  was  so  recorded  by  virtue  of 
inheritance  It  is  quite  possible  that 
the  father  may  have  gifted  his  share  to 
his  son  or  that  the  son  may  have  obtained 
that  share  by  purchase  or  other  means 
Unless  it  be  established  that  tho  sharo 
which  stands  recorded  in  his  name  is  the 
same  share  whioh  was  owned  by  his 
father  and  that  it  came  to  be  recorded 
in  his  name  on  his  death  by  right  of  in- 
heritance, no  conclusion  like  the  one 
which  the  plaintiffs  asked  us  to  draw 
in  this  case,  can  be  drawn. 


We  are,  therefore,  of  opinion  that  the* 
requirements  of  law  which  have  been  con- 
sistently  followed  in  Oudh  as  shown  by 
the  cases,  which  we  have  quoted  above 
have  not  been  fulfilled  in  this  case.  The 
plaintiffs  have,  in  our  opinion,  failed  to 
establish  that  Ghasite  Khan,  father  of 
defendant  5,  was  dead  at  the  time  of  the 
death  of  Mt  Sundar  Ib  is  admitted  that 
if  he  had  been  alive  on  the  date,  he  would 
be  ono  degree  nearer  than  tho  plaintiffs 

We,  therefore,  hold  that  the  plaintiffs 
have  failed  to  establish  that  they  are 
the  nearest  reversioners  of  Mt  Sundar's 
husband  In  viow  of  these  findings  it  IB 
not  necessary  that  wo  should  discuss 
the  question  of  custom  involved  in 
the  case 

We,  therefore,  dismiss  this  appeal  with 
costs 

M  N  /R.K.  Appeal  dismissed- 
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MISRA  AND  SRIVASTAVA,  JJ. 

Ameer  Hasan  —  Defendant  —  Appel- 
lant. 

v. 

Muhammad  Ejaz  Ilusain  and  others — 
Plaintiffs  and  Defendants — Respondents. 

First  Appeal  No.  50  of  1928,  Decided 
on  18th  October  1928,  against  decree  of 
Sub-Judge,  Lucknow,  D/-  17th  January 
1928 

(a)  Mahomedan  Law — De  facto  guardian — 
Agreement  lo  refer  to  arbitration  by 
mother  for  her  minor  children  is  not  binding 
—  But  award  if  not  unfair  or  corrupt  and  re- 
cognized for  over  14  years  should  be  recog- 
nized as  family  arrangement  and  should  not 
be  disturbed. 

No  doubt  agreement  to  refor  to  arbitration 
executed  by  a  Mahomedan  mother  on  behalf 
of  hor  minor  children  cannot  bo  considered  to 
be  binding  on  them  and  the  award  is  an  in- 
operative document  as  an  award,  but  if  the 
scheme  of  distribution  promulgated  in  the 
award  is  in  no  way  perverse  or  unfair  or  in- 
fluenced by  any  corruption  or  misconduct  of 
the  arbitrators  and  has  been  followed  with- 
out any  objection  whatever  for  a  long  period 
extending  over  14  years  can  well  bo  recognised 
as  a  family  settlement  and  should  not  he  dis- 
turbed. Even  if  tho  agreement  and  the  award 
based  thereon  are  both  legally  inoperative  do- 
cuments, the  settlement  relating  to  the  family 
property  laid  down  in  the  'award  should  be 
considered  to  ba  a  valid  family  settlement  : 
35  All  337  (P.O.),  Eel.  on,\  AJ.R.  1918  P.C.  11, 
47  Gal.  713  and  A,  I.  R.  1928  Oudh  449,  Ex  pi 
[P  139  0  2  ;  P  141  0  1] 

#  *  (b)  Family  Settlement  —  Mahomedan* 
Law  —  Minors1  interests  fully  safeguard- 
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ed—  Adult    members  accepting    arrangement 
— It  i*  binding  also  on  minors. 

Evan  in  the  oasa  of  a  Ma  home  dan  family  if 
tho  family  arrangement  is  a  fair  and  equita- 
ble OQD  it  should  nob  bo  rejected  simply  on  tho 
ground  that  tho  minors  wera  not  represented 
by  n  propTrly  constituted  guardian  of  theirs  at 
the  t img  when  tha  arrangement  was  arrived 
at.  If  th3  interest  of  tho  minor  children  aro 
fully  safeguarded  and  if  all  tho  adult  members 
of  fcho  family  accept  tho  arrangement  it  should 
b3  held  .binding  on  tha  minors.  33  All.  2r»G 
(P.C,),  3  Aqra  H.  C.  R.  82  and  A.  I.  R.  1922 
P.  C.  35G,  Appl.  [P  140  G  2] 

(c)  Family  Settlement — Although    persons 
relinquish  their  claim    on    property    allotted 
to    others     it    is    not    transfer     but     family 
arrangement. 

Whnre  soveral  members  of  a  family  arrive 
at  a  settlement  each  one  relinquishing  his 
claim  in  respect  of  the  property  nob  falling  to 
his  share  and  recognizing  tho  rights  of  thn 
others  as  they  had  previously  assorted  ft  fo 
tho  portions  allotted  to  them  respectively,  the 
transaction  should  he  looked  upon  as  a  family 
arrangement  and  not  as  a  transfer  from  one 
member  to  the  other  member  93  All.  35G 
(P.C  ),  A.  I  H.  1922  P  C.  356,  17  O,  C,  108  and 
A.  I.  R.  1928  Oudh  307,  Foil.  [P  142  0  1] 

(d)  Family    Settlement — Existing     dispute 
is  not  necessary — Avoiding  possible   or  anti- 
cipated dispute  is  sufficient  consideration. 

In  order  to  have  a  valid  family  settlement 
it  is  not  necessary  that  there  must  bo  a  dispute 
in  existence  at  the  time  when  such  settlement 
is  arrived  at.  It  may  be  that  tho  members  of 
tho  family  may  anticipate  d'sputes  likaly  to 
arise  thereafter  and  if  in  order  to  prevent  tho 
arising  of  such  disputes  and  to  secure  peace 
and  happiness  in  tho  family  they  arrive  at 
a  settlement  among  themselves,  the  settle- 
ment arrived  at  must  bo  deemed  to  bo  valid  : 
22  O.  C.  300,  Foil.  [P  143  C  2] 

(e)  Practice— Pleadings— Oral  gift. 

A  party  relying  upon  an  'oral  gift  is  bound 
to  prove  with  the  utmost  precision  tho  words 
on  which  ho  relies  with  othor  circumstances  of 
time  and  place  12  M.  I.  A.  I  (P.C.),  Rel.  on. 

[P  144  C  21 

(f)  Advancement  —  No    presumption     in 
India — Each    case    should    be    decided  on  its 
merits. 

There  is  no  presumption  in  India  as  to  tho 
advancement  and  the  dncmion  whether  a  tran- 
saction- is  benami-or  not  has  to  bo  given  ac- 
cording to  merits  in  each  case.  [P  146  G  1] 

(g)  Evidence    Act,    S.    35  —  Guardianship 
certificate    in   Oudh   by    District    Judge    is 
admissible  under  S.  35. 

In  the  province  of  Oudh  a  certificate  of  guar- 
dian ship  issued  by  a  District  Judge  to  a  guar- 
dian appointed  by  him  of  a  particular  minor 
is  A  record  made  by  a  public  servaut  in  the 
discharge  of  his  official  duties  and  an  entry 
in  such  record  is  therefore  admissible  under 
S.  35  :  A.  T.  R.  1926  Oudh  88,  Foll.\  17  Cal. 
849;  lfl4H,47Band5P,-L.  J.  460,  Expl  and 
not  Foil.  [P  147  0  1] 

(h)  Trusts  Act,  S.  88— Person  entitled  to 
profits— Difficulty  in  tracing  them— Fixed 
rate  of  interest  should  be  allowed  in  Court's 


discretion— Rate    need    not    be   the    current 
rate — Mesne  profits — Damages. 

Where  a  person  is  entitled  to  profits  and  a 
sorious  difficulty  arises  in  tracing  and  appor- 
tioning tho  mesne  profits,  a  fixed  rate  of  inte- 
rest should  be  awarded  in  that  case  on  the 
value  of  the  property,  it  will  be  in  the  option 
of  the  Court  either  to  docreo  the  profits  or  to 
decree  such  interest,  which  it  may  deem  proper 
in  the  circumstances.  It  need  not  necessarily 
be  the  current  rate  of  interest;.  [P  145  C  1,  2] 
Niamatullah,  Mohammad  Ayub  and 
Naziruddm—ioT  Appellant. 

Pear  ay  Lai  Banerji  and  Ghiilam  Ha- 
san— for  Kespondents 

Judgment  — These  aro  two  connected 
appeals  arising  out  of  a  suit  brought  in 
the  Court  of  the  Subordinate  Judges  of 
Lucknow  by  one  Mohammad  Ejaz  Husain 
and  his  sister  Mt.  Khahqunnisa  princi- 
pally against  defendant  4,  Sheikh  Amir, 
Hasan,  Mt  Faiyazunnissa  defendant  7 
and  defendant  8,  Mt.  Hamidunnissa,  tho 
wife  of  defendant  4. 

The  relationship  between  the  parties 
to  this  suit  will  appear  from  a  pedigree 
which  we  attach  to  this  judgment  [see 
p.  136—  Ed]  and  which  will  also  facili- 
tate the  appreciation  of  many  points  rai- 
sed in  the  case 

The  allegations  upon  which  the  plain- 
tiffs came  into  Court  are  to  the  effect  that 
one  Sheikh  Mohammad  Husain  was  pos- 
sessed of  large  properties  situate  in 
Lucknow  and  other  places  He  had  mar- 
ried twice  From  the  first  wife  were 
born  one,  Sheikh  Amir  Hasan,  defendant 
4,  and  three  daughters  one  of  whom  died 
during  the  lifetime  of  Sheikh  Mohammad 
Husain  and  tho  other  two  are  Habibun- 
niss-i  and  Wahidunnissa,  defendants  5 
and  6  in  the  case.  Defendant  7  was  his 
second  wife  From  her  were  born  four 
sons,  Mohammad  Iftikhar  Husain,  defen- 
dant 1,  Mohammad  Ejiz  Husain  who  is 
plaintiff  1,  Mahmud  Husain  who  is  de- 
fondant  2,  and  Ekram  Husain,  defendant 
3.  From  this  second  wifo  Mohammad 
Husain  had  also  a  daughter  named  Kha- 
liqunnissa  who  is  plaintiff  2  in  this  case 
It  will  thus  appear  that-  the  plaintiffs 
and  defendants  1  to  6  are  tho  issues  of 
Sheikh  Mohammad  Husain,  defendant  7, 
Mt-  Faiyazunnissa  is  his  second  wife  and 
defendant  8  is  Mt,  Hamidunnissa,  wife  of 
Amir  Hasan  defendant  4. 

The  properties  left  by  Mohammad  Hu- 
sain are  entered  in  lists  (A),  (B)  and  (C) 
attached  to  the  plaint.  The  properties 
mentioned  in  list  (D)  attached  to  the 
plaint  aro  alleged  by  the  plaintiffs  to  be 
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properties  acquired  from  the  profits  of 
the  property  left  by  Sheikh  Mohammad 
Husain  and  therefore  to  constitue  a  por- 
tion of  his  assets.  List  (E)  attached  to 
the  plaint  contains  the  inesne  profits  in 
respect  of  those  properties  which  the 
plaintiffs  claim  in  this  suit. 

GHULAM 


Muhammad  Sharif 


I 


the  lifetime  of  Sheikh  Mohammad  Husain 
and  continued  to  do  so  after  his  father's 
death;  that  defendant  4  got  defendant  7 
to  execute  an  agreement  of  reference  to 
arbitration  on  25th  March  1912  which 
resulted  in  an  award  which  was  deliver- 
ed  by  the  arbitrators  on  2nd  April  1912 
ASHRAF 


Muhammad  Zarif 


Nasir  Uddm         Faaih  Uddin 
Umpire 

Muhammad       Fazal  Ashraf 
Husain                D.  W.  17 
Muhammad  Ashraf,  Son-in- 
law  of  Muhammad  Hussain 
D.  W,  14 

1 
1st  Wife  sister  of 
Tawangar  All 

2nd  wife,  defendant  7 
daughter  oC  Tawangar  Ali 

1 

Amir  Hasan 
(Deft.  4)= 
Hamid-un- 
nisa  (Daft.  8) 

I                             1 
Wahid-un-nisa     Habib-ua-nisa 
(Daft.  6)  wife  of    (Daft.  5)  wife  of 
Sakhawat  Ali      Munir  Hussein 
son  of            son  of  Tawangar 
Tawangar  Ali        Ali  P.  W.  11 

1 
Daughter 
(marnod  to 
Muhammad 
Aahraf 
D.  W.  14) 

I 


Ejaz  Huaain 
(Plff.  No,  1) 


Khaliq-un-nisa    Muhammad  Iftikhar  Mali  mood            Ikram  H  us  a  in 

(Plfl.  No,  2)                 Hussain  Hussain                (Dafb.  No,  3) 

(Deft.  No.  1)  (Deft.  No.  3) 

HAJI  ENAYAT  ALI 

I 


I  I  I  I         ' 

Aulad  Ali  Daughter        Daughter  married  to  Tawanger  Ali 

(Arbitrator  D.  W.  12)  |  Muhammad  Husain  I 

Khurshed  Husain          (1st  wife)  | 

(Arbitrator  D.  W,  6) 


Faiyaz-un-nisa 

2nd  wife  of 

Muhammad  Husain 

Deft.  No.  7 


Munir  Husain 
P.  W.  11 

(Husband  of 
Habib-un-nisi 

Deft.  No.  5) 

The  plaintiffs  alleged  that  Mohammad 
Husain  died  on  4th  March  1912  leaving 
the  plaintiffs  and  defendants  1  to  7  as  his 
heirs  at  the  time  of  his  death  of  whom 
the  plaintiffs  and  defendants  1  to  3  were 
minors  at  that  time,  the  remaining  heirs 
being  majors;  that  defendant  7  the 
mother  of  the  plaintiffs  and  of  defendants 
1  to  3,  was  a  pardanashin  and  illiterate 
lady  and  was  not  fully  aware  of  the  as- 
sets and  the  nature  of  the  property  left 
by  Sheikh  Mohammad  Husain;  that  de- 
fendant 4,  Sheikh  Amir  Hasan,  had  the 
management  of  the  entire  property  during 


I  I  I 

Sakhawat  Ali        Hamid-un-niaa 
(Deceased  husband  Deft.  8 

of  Wahid-un-nisa        wife  of  Amir 
Deft.  No.  6)        Hasan  Deft.  No.  4 


lahtiaq  Ali 
(Deceased). 


and  that  under  that  award  several  item9 
of  the  property  were  declared  to  be  the 
properties  belonging  to  Sheikh  Amir  Ha- 
san, defendant  4  and  Mt.  Faiyazunnissa, 
defendant  7  having  been  acquired  by  the 
deceased  for  them  or  having  bean  gifted 
to  defendant  4  by  the  deceased  in  his 
lifetime,  and  the  rest  of  the  property  was 
declared  as  one  in  which  all  the  heirs  of 
Mohammad  Husain  were  to  get  their 
shares  due  to  them  under  the  Mahome- 
dan  law. 

The    plaintiffs    further    alleged    tha 
they  are  not  bound  by  the  agreement  o 
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by  the  award  since  Mb.  Faiyazunnissa, 
their  mother,  did  not  execute  the  agree- 
ment out  of  her  free  will  nor  was  she 
competent  in  law  to  execute  it  on  their 
behalf;  in  short  they  challenged  the 
validity  of  the  arbitration  proceedings 
They  also  contended  that  they  were  en- 
titled to  their  share  in  the  property  en- 
tered in  list  (D)  since  it  had  been  acqui- 
red ouf  of  the  profits  of  the  estate  left  by 
Sheikh  Mohammad  Husain  and  constitu- 
ted a  portion  of  his  assets.  They  also 
claimed  mesne  profits  in  respect  of  that 
property  which  they  entered  in  list  (E) 
nt bached  to  the  plaint.  They  further 
alleged  that  plaintiff  1  attained  his  ma- 
jority on  21st  October  1923,  and  plaintiff 
2  did  so  on  8th  October  1925,  and  that 
they  came  to  know  of  the  facts  mention- 
ed in  the  plaint  in  the  beginning  of  Octo- 
ber 1926  and  consequently  their  suit 
which  was  brought  on  20th  October  1926 
was  within  limitation.  The  plaintiffs 
claimed  a  decree  for  possession  by  actual 
partition  in  respect  of  21/104th  share  in 
the  property  mentioned  in  lists  (A)  to  (D) 
attached  to  the  plaint  and  claimed  mesne 
profits  to  the  extent  of  Rs.  6,633-7-6  to- 
gether with  interest  at  6%.  They  also 
claimed  future  mesne  profits. 

Defendant  7  did  not  put  in  appearance 
in  the  Court  below.  Defendants  1  to  3 
who  are  the  real  brothers  of  the  plain- 
tiffs supported  the  plaintiffs'  case.  The 
suit  was  mainly  contested  by  defendant 
4  and  defendants  5  and  6  who  are  his 
real  sisters  supported  him  in  his  defence. 
Defendant  8  said  that  she  was  the  owner 
of  the  property  which  was  entered  in  her 
name  and  that  she  had  purchased  it  out 
of  her  own  money  and  that  the  plaintiffs 
could  not  claim  any  share  therein. 

Defendant  4  contended  that  the  agree- 
ment and  the  award  were  binding  on  the 
plaintiffs.  Even  if  the  agreement  and 
the  award  be  not  considered  to  be  valid 
the  scheme  and  the  division  of  the  pro- 
perty embodied  therein  had  been  accept- 
ed by  all  the  members  of  the  family  of 
Sheikh  Mohammad  Husain  and  thus 
constituted  a  valid  family  arrangement 
which  the  plaintiffs  could  not  be  allowed 
to  challenge.  Regarding  the  properties 
which  were  purchased  by  Sheikh  Moham- 
mad Husain  during  his  lifetime  either  in 
his  name  or  in  the  name  of  his  step- 
mother Mt.  Faiyazunnissa  he  maintain- 
ed that  those  transactions  oould  be 
considered  to  be  benami  but  the  proper- 


ties dealt    with    in    them  should  not    be 
considered  to  be  the  exclusive  properties 
of  the  persons  in  whose  name   they   had 
been  acquired,    since   the  idea   of  Sheikh 
Mohammad   Husain    was   to   provide  for 
him  and  his    stepmother    Mt.    Faiyazun- 
nissa, defendant  7.     Regarding   one  prin- 
cipal item  of    the  property  in  suit,  name- 
ly, the   factory    with    building    and  land 
known    as    Victor    Ice   and    Flour  Mill 
situate   in    Bhagh    Sherjang  in  the    City 
of  Lucknow   which   is     item  9   of  list  A, 
he  contended  that  the  plaintiffs  could  not 
claim  any  share    in    that  factory  since  it 
had  been    given    to    him    by  Sheikh  Mo- 
hammad Husain  by  means  of  an  oral  gift 
about  two  months    before    his   death  and 
it  was  therefore  his   own    property.     Re- 
garding the  two  ice  factories,  one  at  Aish- 
bagh  and  the  other  at  Gorakhpore  which 
had  been  recently    started    by  the  defen- 
dant   and    which    were    to   be  found  as 
items  1    and    2   of   list   (D),  the  defence 
was  that  these   factories    had    been  built 
and    started    by    himself    with    his  own 
funds  and   could    not    be    in    way  consi- 
dered to  be  a  portion   of  the  assets  of  his 
father  Sheikh  Mohammad  Husain,  decea- 
sed, and  that  consequently    the  plaintiffs 
were   not   entitled  to    claim    any   share 
therein.     As  to  items  3  and  4   entered  in 
the  same  list   (D)   which    consisted   of  a 
new  residential    house   built  close  to  the 
factory  at   Bagh   Sherjang   and   of  mort- 
gagee rights  in  respect  of  Chak  Dug  a  wan 
situate  in  Lucknow  under  a   deed   execu- 
ted in    his    own   favour,    he  alleged  that 
these  were  his  own  exclusive  properties 
and  the  plaintiffs  could  not  claim  a  share 
therein.     He   also   denied    the  plaintiffs' 
right  to   claim    any    profits  -in  respect  of 
the  three  items  of  property  mentioned  in 
list  (E)   attached   to   the   plaint.     Those 
profits  were  in   respect   oE   the  Aishbagh 
factory,    the   factory   at  Gorakhpore,  the 
Chak    Dugawan   property    and  the   pro- 
perty in  Amethi  which  had  been  acquired 
by  defendant  8.     He  further  pleaded  that 
the  claim  of  the  plaintiffs   was  barred  by 
limitation.       His    contention    was    that 
plaintiff  1  was  born  in  August  1900   and 
the  suit  was  brought  in  1926,    more  than 
three  years  after   the   attainment   of  ma- 
jority and  was  thus  barred  by  limitation 
The  main  points  therefore  for  decision 
inthisoa.se   were   as   follows:     1.  Whe- 
ther  the   award   dated   2nd   April  1912, 
oould  be  considered   to   bo  valid   as  such 
or  at  any  rate   as   a  family    settlement  ? 
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2.  Whether  the  Victor  Ice  and  Flour 
Factory  situate  in  Bigh  Sherjang  Mo- 
halla  Kakabganj,  City  Lucknow  had  heen 
gifted  orally  hy  Sheikh  Mohammad  Hu- 
sain  to  Amir  Husain,  defendant  4  during 
his  lifetime  some  two  months  before  his 
death  ?  3.  Whether  the  plaintiffs  are 
entitled  to  any  share  in  the  ice  factories  at 
Aishbagh,  City  Lucknow  and  at  Gorakh- 
pore,  and  in  the  profits  thereof  or  whether 
thev  are  entitled  only  to  thoir  share  in  the 
old  Victor  Tee  and  Flour  Factory  situate 
at  Bigh  Sherjang  at  Lucknow  in  case  the 
family  settlement  and  or.il  gift  set  up  hy 
defendant  4  are  held  not  to  be  established0 

4  If  the  plaintiffs  be  found  to  bo  entitled 
only  to  their  share  in  the  old    Victor    Ice 
and    Flour    Factory    wh.it    is  the  proper 
valuation  of  that  factory   as    it   stood    at 
the    date    of    the    death   of   Mohammad 
Husain  and  should  the   plaintiffs    be   al- 
lowed   any  interest  on  the  sum  represent- 
ing their  share  and  if  so,  at    what    rate  ? 

5  Whether  the  items  Nos   1    to  8    men- 
tioned   in  list    (A)  attached  to  the  plaint 
were  acquired  by  Mohammad  Husain   as 
benami   in    the    names   of   his    son    Amir 
Hasan  (defendant  4)  and  his  wife  Faiyaz- 
unnissa    (defendant    1)   or  whether  they 
are   their    own   proprietors   having  been 
acquired  by  him  for  their  uso  and  benefit? 
6.  Whether   the   residential    house  built 
by  defendant  4  close  to  the  site  of  the  old 
Victor    Ice  and    Flour   Factory    at  Bagh 
Sherjang    and    the   mortgagee   rights    in 
Chak  Dugawan  could  be  treated  as  assets 
of  Mohammad  Tlusain  °  7.    Whether   the 
muafi   property  situate  in  village  Arnethi 
District  Lucknow  acquired  by  defendant  8 
is  her  own  property  or    should    that    also 
bo   treated  as  assets  of  Mohammad  Hus- 
sain  ?  (8)  Is  the  claim  of  plaintiff  1    bar- 
red by  limitation  9 

The  learned  Subordinate  Judge  of 
Lucknow  who  tried  tho  case  with  care 
and  attention  decided  by  his  judgment 
dated  17th  January  1928  that  the  award 
could  not  bo  considered  to  be  a  binding 
document  inasmuch  as  Mt.  Faiyazun- 
niasa,  defendant  7  tho  mother  of  the  plain- 
tiffs had  no  right  in  law  to  agree  to  an 
arbitration  on  behalf  of  the  plaintiffs 
who  were  minors  at  the  time.  The  case 
of  a  family  settlement  though  taken  in 
the  pleadings  does  not  seem  to  have  been 
pressed  before  him  in  the  course  of  argu- 
ments and  the  learned  Subordinate  Judge 
has  not  therefore  given  any  finding  on  the 
point.  He  held  that  the  oral  gift  set  up 


by  defendant  4  in  respect  of  the  Victor 
Ice  and  Flour  Factory  at  Bagh  Sherjang, 
Lucknow,  had  not  been  established.  He 
also  held  that  tho  plaintiffs  were  not  en- 
titled to  any  share  in  the  new  factories 
started  by  defendant  4  at  Aishhagh  and 
at  Gorakhpore  nor  in  the  profits  thereof, 
but  they  were  entitled  to  their  share  in 
tho  Victor  Ice  and  Flour  Factory  as  it 
stood  at  the  time  of  the  death  of  Moham- 
mad Husain  He  held  that  the  plaintiffs 
were  entitled  on  this  account  to  their 
share  in  the  sum  of  Rs,  25,526  which  he 
found  to  be  tho  value  of  the  factory  at 
that  tirce.  He  awarded  the  plaintiffs  in- 
terest on  their  share  in  the  said  sum  at 
the  rate  of  1  per  cent,  per  mensem  As 
to  items  1  to  8,  mentioned  in  list  (A) 
attached  to  tho  plaint,  which  had  been 
acquired  by  Mohammad  Husain  in  the 
names  of  his  son  Amir  Hasan,  defendant 
4  and  his  wife  Faiyazunnissa,  defendant  7 
he  hold  that  they  had  not  been  acquired 
by  him  as  benami  but  had  been  acquired 
by  him  for  the  use  and  benefit  of  defen- 
dant 4  and  defendant  7  and  wore  there- 
fore their  exclusive  property  As  to  the- 
residential  house  built  by  Amir  Hasan 
defendant  4  adjacent  to  the  site  of  the  old 
factory  in  Bagh  Sherjang  and  the  mort- 
gagee rights  in  Chak  Dugawan  his  finding 
was  to  the  effect  that  these  properties 
were  the  properties  which  had  been 
acquired  by  defendant  4  after  the  death 
of  Mohammad  Husain  and  could  not  be 
considered  to  be  the  assets  of  Mohammad 
Husain  As  to  the  muafi  land  situate  in 
village  Amethi,  District  Lucknow,  ho  held 
that  that  was  tho  exclusive  property  of 
defendant  8  acquired  from  her  own  funds 
and  could  not  under  any  circumstances 
be  treated  as  tho  assets  of  Mohammad 
Husain 

On  the  question  of  limitation  he  deci- 
ded in  favour  of  plaintiff  1  and  hold  thab 
his  suit  was  within  limitation. 

As  a  result  of  these  findings  he  decreed 
the  plaintiffs'  suit  by  giving  them  n> 
decree  of  21/104th  share  out  of  the  items 
which  ho  held  to  be  tho  property  lett  by 
Mohammad  Husain  at  the  time  of  his 
death  and  also  out  of  the  sum  of  Rs  25,526 
the  value  of  the  Victor  Ice  and  Flour 
Factory  As  stated  above  he  awarded  to 
them  interest  on  their  share  in  this  sum 
at  the  rate  of  12  per  cent,  per  annum 
from  4th  March  1912  the  date  of  the 
death  of  Sheikh  Mohammad  Husain  to 
the  date  of  realization.  A  preliminary 
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decree  for  partition  was  directed  by  him 
to  be  prepared  in  the  case.  Bjth  the 
plaintiffs  as  well  as  defendant  4  have 
tiled  appeals  against  the  decree  of  the 
learned  Subordinate  Judge.  The  appeal 
of  defendant  4  is  No  50  of  1928  and  that 
filed  by  the  plaintiffs  is  No.  61  of  1928 

Defendant  8,  Mt  Hamidunnissa,  wife 
of  the  defendant  4,  has  tiled  cross-objeo- 
tions  to  tho  effect  that  she  should  have 
been  allowed  her  costs  of  the  suit.  The 
result  of  the  two  appeals  is  that  the  whole 
case  has  been  argued  before  us  in  regard 
to  every  point  involved  therein 

We  have  heard  arguments  in  this  cage 
at  great  length  and  are  indebted  to  the 
counsel  for  the  parties  for  having  argued 
their  respective  cases  in  an  able  and  ex- 
haustive manner.  \Ve  now  proceed  to 
give  our  findings  on  each  of  these  points 
which  we  have  stated  above  and  need  not 
repeat  them  again 

First  point. — The  question  relating 
to  the  validity  of  the  award  was  pre- 
sented by  defendant  4  from  two  points 
of  view.  Firstly  that  the  award  was 
valid,  Mt.  Faiyazunnissa  being  fully 
competent  to  refer  the  matter  to  arbi- 
tration since  she  was  a  testamentary 
guardian  of  her  minor  children  having 
been  appointed  as  such  by  her  husband 
Sheikh  Mohammad  Husain  Secondly, 
that  the  scheme  of  distribution  of  the 
property  as  detailed  in  the  award  con- 
stituted a  valid  family  settlement  bind- 
ing on  the  plaintiffs  and  on  all  the  mem- 
bers of  the  family  of  the  deceased  Shoikh 
Mohammad  Husain,  It  was  only  the  first 
aspect  which  was  argued  before  the  lear- 
ned Subordinate  Judge  and  it  is  unfortu- 
nate that  the  second  aspect  was  not  argued 
before  him  on  behalf  of  defendant  4 
Under  the  circumstances  we  have  not  had 
the  benefit  of  the  views  of  the  learned 
Subordinate  Judge  on  that  point.  In  our 
opinion  the  matter  was  so  important  that 
we  allowed  the  learned  counsel  for  the 
defendant-appellant  to  argue  it  at  full 
length  and  we  shall  state  our  conclusion 
presently. 

As  to  the  validity  of  the  award  the 
learned  Subordinate  Judge  held  that  it 
was  invalid  since  Mt  Faiyazunnissa  de- 
fendant 7  who  was  the  mother  of  the 
plaintiffs  had  not  been  proved  to  have 
been  the  testamentary  guardian  of  the 
plaintiffs.  She  was,  in  his  opinion,  a  per- 
son who  was  not  entitled  to  enter  into 
such  an  agreement  on  behalf  of  the  plain- 


tiffs since  she  could  not  be  considered  to 
be  their  guardian.  We  think  that  on  this 
point  the  view  of  the  learned  Subordinate 
Judge  is  right  In  Imambandi  v.  Mut- 
saddi  (1)  their  Lordships  of  the  Privy 
Council  held  that  the  mother  of  a  Moham- 
medan minor  had  no  higher  powers  to  deal 
with  his  property  than  any  outsider  or 
non-relative  who  happened  to  have  charge 
of  the  minor  for  the  time  being.  The  facts 
that  she  was  his  de  facto  guardian  could  not 
invest  her  with  any  power  to  deal  with  the 
infant's  property.  This  is  now  the  settled 
rule  of  law  in  this  country  and  on  tho 
basis  of  that  rule  it  was  held  by  the 
Calcutta  High  Court  in  Mohsiuddin 
Ahmed  v  Kabiruddin  Ahmed  (2)  that  an 
agreement  executed  by  the  mother  of  a 
Muhammadan  minur  to  refer  to  arbitra- 
tion any  dispute  on  behalf  of  the  minor 
will  not  be  binding  since  such  agreement 
would  necessarily,  if  acted  upon,  involve 
dealings  with  the  immovable  property  of 
tho  minor  In  a  recant  case  decided  by 
a  Bench  of  this  Court  to  which  one  of  us 
was  a  party  and  which  will  be  found  re- 
ported in  Mohammad  Jamil  v.  Moham- 
mad Hafiz  (3),  the  same  view  was  taken  : 
vide  p.  867  (of  5  0.  W.  N,). 

We  are,  therefore,  in  entire  agreement 
with  the  finding  of  the  learned  Subor-| 
dinate  Judge  that  the  agreement  to  refer) 
to  arbitration  executed  by  Mt.  Faiyazun-; 
nissa,  defendant  7,  on  behalf  of  her  minorj 
children  cannot  be  considered  to  be  bind-] 
ins  on  them  and  the  award  if  looked  at; 
from  that  point  of  view  must  bo  held  to 
be  an  inoperative  document 

We  are,  however,  of  opinion  that  the 
scheme  of  distribution  promulgated  in  the 
award,  and  which  the  learned  Subordinate 
Judge  has  found  to  be  in  no  way  perverse 
or  unfair  or  influenced  by  any  corruption 
or  misconduct  of  the  arbitrators  and 
which  has  been  followed  without  any 
objection  whatever  for  a  long  period  ex- 
tending over  fourteen  years  can  well  be 
recognized  as  a  family  settlement  and  we 
are  extremely  reluctant  to  disturb  the 
arrangement  arrived  at  so  far  back  as 
April  1912. 

There  were  several  objections  raised  by 
the  learned  counsel  for  the  respondent  to 
our  considering  tho  scheme  of  the  dis- 
tribution of  the  property  laid  down  by 

(1)  A.I.B.  li)18  P.G.  11=45  Gal.  878=45  I.  A. 

73(P,0  ). 

(2)  [1920]  47  Gal.  713=57  I.  C.  945. 

(3)  A.  I.  R.  1928 


449—5  O.W.N.  847, 
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the  award  as  a  family  settlement  and  we 
propose  to  deal  with  each  of  those  ob« 
lections 

The  first  objection  raised  by  the  learned 
counsel  for  the  respondents  WAS  to  the 
-effect  that  Mohammad  Husain  had  died 
on  4th  March  1912,  the  agreement  to  refer 
to  arbitration  had  been  executed  on  25th 
March  1912  and  the  award  was  delivered 
by  the  arbitrators  on  2nd  April  1912. 
The  close  proximity  of  these  dates  was 
according  to  him  significant.  He  said 
that  the  time  selected  for  arbitration  was 
inopportune  and  that  Mt  Faiyazunnissa 
was  not  in  a  proper  position  to  look  after 
the  interests  of  the  minors.  He  con- 
tended that  according  to  law  she  could 
not  be  considered  to  be  the  guardian  of 
the  plaintiffs  who  were  minors  at  the 
time.  We  have  considered  this  objection 
but  have  come  to  the  conclusion  that 
there  is  not  much  substance  in  it. 
Mt  Faiyazunnissa,  defendant  7,  has  not 
entered  into  the  witness-box  to  depose  to 
the  effect  that  at  the  time  that  the  arbi- 
tration was  taking  place  she  was  in  such 
grief  that  she  did  not  understand  what 
was  being  done  Sho  is  a  competent  lady 
and  we  find  from  the  documentary  evi- 
dence on  the  record  that  she  was  ap- 
pointed a  guardian  of  her  minor  children 
including  the  plaintiffs  from  the  Court  of 
the  District  Judge  of  Luck  now  :  vide 
Ex,  A  111  P.  E.  87  and  Ex.  A  112  P.  B 
91  of  Part.  Ill  The  persons  who  were 
appointed  arbitrators  were  Sheikh  Aulad 
Ali  and  Sheikh  Rhurshed  Husain  both 
residents  of  the  City  of  Lucknow,  and  one 
Maulvi  Nasiruddin  resident  of  District 
~Bara  Banki  but  residing  at  that  time  in 
the  same  mohalla  in  which  all  the  child- 
ren of  Mohammad  Husain  were  living  at 
the  time.  The  award  was  attested  by 
two  persons  named  Mohammad  Tawangar 
Ali  and  Mohammad  Ghiasuddin.  Of  these 
'Tawangar  Ali  was  the  father  of  Mt 
Faiyazunnissa  and  the  maternal  grand- 
father of  the  plaintiffs.  It  is  in  evidence 
that  he  was  present  while  the  arbitration 
proceedings  were  going  on  and  had  also 
attested  the  agreement  to  refer  to  arbi- 
tration (Ex  A  110  P  R.  70).  Mohammad 
Tawangar  Ali  was  present  at  the  time  of 
the  registration  of  the  agreement  executed 
by  Mt,  Faiyazunnissa,  Indeed  she  was 
identified  by  him  before  the  Sub-Registrar. 
When  the  award  was  presented  for  regis- 
tration Tawangar  Ali  again  identified  the 
umpire  Mohammad  Nasiruddin,  There 


is  therefore  no  doubt  left  in  our  minds 
that  Tawangar  Ali  knew  what  was  going 
on  and  he  could  well  have  protected  the 
interests  of  the  minors. 

The  parties  who  had  referred  the  matter 
to  arbitration  were  Amir  Hasan,  his  two 
sisters  and  Mt  Faiyazunnissa,  the  mother 
of  these  minor  children.  If  the  settle- 
ment which  was  arrived  at  was  a  fair  and 
equitable  arrangement  and  was  aooepted 
by  all  the  adult  members  of  the  family 
we  do  not  see  why  it  should  not  be  held 
binding  on  the  minor  members  of  the 
family  even  if  they  were  no  parties  to 
such  a  settlement,  The  chief  point  which 
we  have  to  see  is  whether  the  arrange- 
ment to  be  found  in  the  award  was  a 
proper  and  equitable  arrangement.  If 
that  condition  is  not  fulfilled  the  settle- 
ment can  by  no  means  be  considered  60  be 
binding  on  the  minors.  If,  however,  it 
is  a  fair  and  proper  arrangement,  we  do 
not  see  why  the  plaintiffs  should  now  be 
allowed  to  challenge  it  after  it  has  been 
acted  upon  by  every  body  for  a  long 
number  of  years  The  justification  for 
the  principle  of  representation  of  the 
minors  is  to  be  found  in  the  fact  that 
their  interests  are  properly  safeguarded 
and  that  the  arrangement  arrived  at  is  an 
equitable  one  If  we  find  that  there  were'i 
persons  present  at  the  time  who  could 
look  after  the  interest  of  the  minors  and 
if  we  further  find  that  the  arrangement 
was  a  fair  and  equitable  one  we  do  not 
feel  that  we  should  be  justified  in  reject- 
ing that  arrangement  simply  on  the 
ground  that  the  minors  were  not  repre- 
sented by  a  properly  constituted  guardian 
of  theirs  at  the  time  when  the  arrange- 
ment was  arrived  at  In  the  case  of 
Hindu  families  such  arrangements  are  of 
usual  occurrence  and  if  found  to  be  just 
and  equitable  they  are  upheld  in  spite  of 
the  fact  that  some  members  of  the  family 
are  found  to  be  minors.  We  do  not  see 
any  reason  why  a  different  principle 
should  be  applied  in  the  case  of  a  Muha- 
mmadan  family,  Indeed  we  feel  that  if 
this  principle  were  not  held  to  apply  to 
the  case  of  a  Muhamedan  family  it  would 
be  impossible  to  get  a  family  settlement 
if  one  of  the  members  of  that  family 
happens  to  be  a  minor  with  no  legally 
constituted  guardian.  In  view  of  the  facts 
which  we  have  stated  above  we  hold  that 
the  interests  of  the  minor  children  of 
Mohammad  Husain  should  be  considered 
to  have  been  fully  safeguarded  and  if  all 
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the  adult  members  of  his  family  accepted 
bhe  arrangement  laid  down  in  the  award 
there  is  no  reason  why  it  should  not  be 
held  binding  on  the  plaintiffs, 

The  next  objection  which  was  taken  by 
the  learned  counsel  on  behalf  of  the  plain- 
tiffs was  that  if  the  agreement  and  the 
award  based  thereon  are  both  legally 
inoperative  documents,  the  settlement  re- 
lating to  the  family  property  laid  down 
id  tht  award  should  not  be  considered  to 
be  a  valid  family  settlement.  We  do  not 
agree  with  that  view.  It  may  be  that 
the  agreement  and  the  award  as  such 
may  not  be  binding  on  the  plaintiffs  but 
there  is  no  reason  why  the  scheme  of 
division  of  the  property  among  the  various 
members  of  the  family  laid  down  in 
the  award  should  not  be  considered 
to  be  valid  if  it  is  found  to  be  just  and 
equitable  and  one  that  has  been  followed 
and  acted  upon  by  the  various  members 
of  the  family  for  a  long  period  of  time. 
We  are  fortified  in  this  view  by  a  deci- 
sion of  their  Lordships  of  the  Privy 
Council  in  Bnjraj  Singh  v.  Sheodan 
Singh  (4)  That  was  a  suit  brought  by 
the  plaintiffs  for  partition  of  pint  family 
property  which  conaisted  of  ancestral 
family  properties.  The  head  of  the 
family  to  which  the  property  belonged 
was  one  Rao  Balwant  Singh  who  had  ex- 
ecuted a  will  in  respect  of  the  said  pro- 
perty and  by  virtue  of  that  will  had 
made  a  partition  of  the  said  property 
It  was  clear  that  a  will  executed  by  a 
member  of  a  joint  Hindu  family  even 
though  he  may  be  the  head  thereof  is 
invalid  in  law  and  it  was  therefore  con- 
tended by  the  defendants  in  that  case 
that  the  partition  effected  by  the  will 
could  not  be  held  to  be  valid  since  it 
could  not  be  treated  as  a  deed  of  parti- 
tion but  was  intended  to  operate  only  as 
a  will  which  it  purported  to  be. 

The  trial  Judge  took  the  view  that  tho 
arrangement  laid  down  in  the  will  ought 
to  be  considered  to  be  a  valid  family 
settlement  since  it  had  been  accepted 
and  acted  upon  by  all  the  members  of 
the  family  for  a  long  series  of  years  and 
the  plaintiffs  could  not  therefore  im- 
peach its  validity.  The  High  Court  at 
Allahabad  in  appeal,  however,  took  a 
different  view  and  held  that  the  will 
could  not  be  treated  as  evidence  of  a 
family  settlement  and  since  it  purported 

(4)    [1913]   35    All.   337=19  I.   oT~826=40 
I.  A,  161  (P.O.), 


to  deal  with  the  joint  ancestral  property 
it  could  have  no  operation.  On  hehalf  of 
the  defendant  it  was  argued  before  their 
Lordships  of  the  Privy  Council  that  tho 
partition  exhibited  by  the  will  had  been 
acted  upon  for  a  long  number  of  years 
and  that  it  could  not  now  be  impeached 
as  invalid  under  Hindu  law.  Their  Lord- 
ships accepted  this  view  and  took  the 
same  view  of  the  case  as  was  taken  by 
the  trial  Judge 

Their  Lordships  observed  that  the- 
document  was  much  more  than  a  will 
since  it  could  well  be  described  as  a 
family  arrangement  contemporaneously 
made  and  acted  upon  by  all  the  parties. 
Their  Lordships  remarked  that  it  was 
treated  as  such  at  the  time,  that  muta- 
tion of  names  had  been  effected  accord- 
ingly and  that  the  scheme  laid  down 
therein  had  been  acted  upon  by  all  par- 
ties for  a  series  of  years  without  any  dis- 
pute or  misunderstanding  as  to  their  res- 
pective rights  under  it  and  the  arrange- 
ment exhibited  by  it  could  not  now  be 
upset.  The  circumstances  similar  to  those 
which  existed  in  that  case  are  present  in 
the  case  before  us  The  award  may  be- 
an invalid  'document  but  tho  scheme  oE 
partition  exhibited  by  it  was  accepted  a* 
a  family  settlement  by  every  member  of 
the  family  of  Mohammad  Husain.  It 
has  been  found  to  bo  a  just  and  equitabla 
arrangement  and  has  been  acted  upon  by- 
all  the  members  of  the  family  without 
any  dispute  or  objection  having  been- 
raised  against  it  for  a  period  of  over 
fourteen  years.  It  ivould  therefore  be 
obviously  unjust  to  set  aside  this  arrange- 
ment now  merely  on  the  ground  that  the 
award  could  not  be  held  operative  in  law. 

The  next  objection  raised  by  the 
learned  counsel  for  the  plaintiffs  was 
that  if  the  effect  of  the  award  was  that 
the  minors  lost  a  portion  of  the  property 
to  which  they  were  entitled  it  ought  to 
be  treated  as  an  alienation  of  their  pro- 
perty and  since  there  was  no  legally  con- 
stituted guardian  of  theirs  the  settle- 
ment could  not  be  upheld.  We  regret 
we  are  unable  to  take  this  view  of  tho 
family  settlement.  In  a  case  which 
went  to  their  Lordships  of  the  Privy 
Council  and  which  will  be  found  reported 
in  Khunni  Lai  v  Gobind  Krishna 
Narain  (5),  Mr.  Ameer  Ali  delivering 
the  judgment  of  their  Lordships  accepted 

(5)     [1911]  33  All.  356=10  I.  C.  477=387^ 
87  (P.C.). 
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the  principle  laid  down  in  a  case  decided 
by  bbe  High  Court  N.  \V.  P.  and  repor- 
ted in  Lala  Oudh  Beharee  Lai  v.  Mewa 
Koonwer  (6)  which  was  to  tho  effect  that 
the  true  character  of  such  a  transaction 
appeared  to  be  a  settlement  between  the 
several  members  of  the  family  of  their 
disputes  each  one  relinquisning  all  claim 
in  respect  of  all  property  in  dispute  other 
than  that  falling  to  his  share  and  each 
recognizing  the  the  light  of  the  others  as 
they  hai  previously  asserted  it  to  the 
portion  allotted  to  them  respectively,  and 
it  was  in  this  light  rather  than  as 
conferring  a  now  distinct  title  on  each 
other  that  the  transaction  should  be  re- 
regarded.  The  same  principle  was 
affirmed  by  their  Lordships  in  a  subse- 
quent case  reported  in  Itamsumran 
Prasad  v.  Syam  Kumari  (7).  Lord 
Philhmore  in  delivering  the  ]udgment 
of  the  Board  while  referring  to  the  pre- 
vious case  observed  • 

This  13oT.rd  hold  that  the  compromise  on  ifca 
triiR  construction  did  not  main  an  alienation 
and  that  it  waa  not  right  to  say  that  tho  heir 
at  law  or  tho  derivative  purchasers  denvod  a 
titlo  from  the  daughters.  It  is  obvious  that 
to  put  it  as  the  respondents  in  that  caso 
did,  that  the  purchasers  derived  title  from  the 
daughters,  was  begging  the  question.  The 
property  belonged  to  one  or  other,  or  possibly 
both,  of  the  parties  to  tho  dispute,  and  the 
compromise  proceeded  upon  the  footing  that  it 
was  uncertain  in  which  of  thnm  tho  title  was 
As  thoir  Lordships  put  it,  it  was  based  on  the 
assumption  that  there  was  an  antecedent  title 
of  some  kind  in  the  parties,  and  tho  agreement 
acknowledged  and  defined  what  that  title 
waa.  " 

The  principle  of  law  thus  laid  down 
by  their  Lordships  of  the  Privy  Council 
amounts  to  this  that  where  several  mem- 
bers of  a  family  arrive  at  a  settlement 
each  one  relinquishing  his  claim  in  res- 
pect of  the  property  not  falling  to  his 
share  and  recognizing  the  rights  of  the 
others  as  they  had  previously  asserted  it 
to  the  portions  allotted  to  them  ,  respecti- 
vely, the  transaction  should  be  looked 
upon  as  a  family  arrangement  and  not  as 
a  transfer  from  one  member  to  the  other 
member  This  view  was  also  held  by 
Mr.  Lindsay,  J  C  (Now  Lindsay,  J.) 
in  Dilapat  Singh  v  Kashi  Nath  (8). 
The  learned  Judge  held  in  that  case  that 
the  test  of  a  family  arrangement  was  that 
it  constituted  a  recognition  of  a  pre-exist- 
ing title  and  not  that  the  parties  derived 


(G)    3  Agra.   H.  C   82. 
17)  


A.   I.   R.  1922  P.  C.  356=1    Pftb,    741=49 
I.  A.  342(P.G.). 
(8)     [1914]  17  O.  C.  108=24  I.  C.  642. 


any  title  from  each  other.  In  White 
and  Tudor's  Loading  Cases  in  Equity 
(Vol  1  Bdn  8)  it  is  stated  on  p.  241 
that  the  real  consideration  and  motive  of 
a  compromise  consisting  of  a  family  ar- 
rangement is  not  the  sacrifice  of  a  right 
but  the  abandonment  of  a  claim  We 
are  also  supported  in  this  view  by  a  recent 
decision  of  a  Bench  of  this  Court  consist- 
ing of  Stuirt,  C.  J.  and  Hasan,  J.  and 
reported  m  flat  ihar  Partap  Bakhsh 
Singh  v.  Bisheshar  Bakhsh  Singh, 
known  as  the  Gangwal  case  (9). 

Wo  therefore  come  to  the  conclusion 
that  the  scheme  of  settlement  as  laid 
down  in  the  award  cannot  be  looked  upon 
as  an  alienation  on  behalf  of  the  minor 
members  and  as  such  invalid 

Tho  next  objection  raised  in  respect 
of  this  family  arrangement  was  that  it 
had  not  been  proved  that  the  plain- 
tiffs ever  adopted  the  arrangement 
Tho  reply  to  this  argument  is  a 
very  short  one  We  have  already  stated 
that  Mt.  Faiyazunnisa,  the  mother  of  the 
plaintitfs  was  appointed  their  guardian 
by  virtue  o[  an  order  of  the  District  Judge 
of  Lucknow  passed  on  18th  September 
1912  (P  R  91  of  part  3)  Tho  appoint- 
ment was,  therefore,  made  about  six 
months  after  the  death  of  Sheikh  Mo- 
hammad Husain  and  a  little  over  five 
months  after  tho  award  In  the  applica- 
tion for  guardianship  filed  by  Mt.  Paiya- 
zunnissa  she  showed  as  the  property  of 
the  minors  the  very  same  property  which 
had  been  given  to  them  under  the  award 
This  was  a  very  clear  evidence  of  her 
conduct  accepting  the  arrangement  laid 
down  in  the  award.  After  she  had  been 
appointed  as  guardian  by  the  Court  no 
objection  was  raised  by  her  to  the  effect 
that  the  arrangement  of  partition  laid 
down  by  the  award  was  injurious  to  her 
minor  children  of  whom  she  had  been  ap- 
pointed guardian  by  the  Court.  In  our 
opinion  her  adoption  of  the  arrangement 
after  her  appointment  as  guardian  should 
be  considered  to  be  an  adoption  of  the 
arrangement  by  the  minors  themselves 
But  matters  did  not  rest  here.  It  is  ad- 
mitted that  Mohammad  Iftikhau  Husain, 
the  eldest  son  among  the  children  of 
Faiyazunnissa,  who  is  defendant  J.  in  the 
case  and  who  attained  his  majority  on 
18th  August  1920— vide  Ex.  7  P.  B.  92  of 
part  3 — has  not  till  now  raised  any  ob- 
jection to.  the  validity  of  this  ar  range - 
"(9)  A.  I.  Ii.  19^8  Oudh.  307=3  Luck  326. 
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raenfc  The  present  suit  was  filed  on  20th 
October  1926.  It  would  thus  appear  that 
one  of  the  sons  of  Faiyazunnissa  has  not 
chosen  to  repudiate  the  arrangement  ar- 
rived at  under  the  award  and  has  abided 
by  it  for  a  period  extending  over  six 
years.  Plaintiff  1,  Mohammad  Ejaz  Hu- 
flain  reached  his  age  of  majority  on  21st 
October  1923  and  for  a  full  period  of 
three  years  ho  accepted  the  arrangement 
laid  dcprn  by  the  award  It  is  only  one 
day  before  the  expiration  of  the  period  of 
limitation  that  he  has  filed  the  present 
suit.  These  facts  speak  for  themselves. 

We  further  find  that  on  the  basis  o* 
inortgige-deels  dated  IGth  September 
19U5,  19th  September  1906  and  llth  De- 
cember 1906  which  were  mortgage-deeds 
executed  in  favour  of  Sheikh  Mohammad 
Husain  and  which  have  fallen  into  the 
share  of  the  plamtilf  and  his  brothers 
under  the  award — vide  Ex.  1  P.  E.  73, — 
a  suit  was  instituted  by  Iftikhar  Husain, 
defendant  1  after  attaining  majority  and 
by  his  other  three  brothers  of  whom 
plaintiff  1  was  one  as  minors  under  the 
guardianship  of  their  mother  Mt.  Faiya- 
zunnissa on  13th  October  1922.  A  decree 
was  pissed  in  their  favour  on  llth  Octo- 
ber 1923  This  decree  was  made  abso- 
lute on  1st  November  1924  The  appli- 
cation for  making  the  decree  absolute  is 
on  the  record  vide  Ex.  A  120  P.  K.  179. 
This  application  was  filed  on  22nd  Sep- 
tember 1924  and  is  signed  both  by  Ifti- 
khar Husain  and  Ejaz  Husain,  plaintiff  1. 
It  is  admitted  that  the  decree  absolute 
which  was  passed  on  the  basis  of  this 
application  on  1st  November  1924  has 
been  put  into  execution  and  the  property 
which  was  mortgaged  has  been  purchased 
by  the  plaintiffs  at  an  auction  sale  on 
25th  September  1926  :  vide  note  appen- 
ded to  item  17  of  list  (A)  P.  B  9  Part  1. 
It  is  therefore  clearly  established  that  the 
award  was  acted  upon  not  only  by  defen- 
dant 1,  after  he  became  a  major  but  also 
by  plaintiff  1  after  he  attained  his  majo- 
rity. 

One  other  objection  raised  by  the 
learned  counsel  for  the  appellants  was 
that  the  settlement  exhibited  by  the 
award  could  not  be  considered  to  be  a. 
valid  settlement  since  it  bad  not  been 
proved  by  any  evidence  on  the  record  that 
there  was  any  dispute  among  the  children 
of  Mohammad  Husain  relating  to  parti- 
tion or  otherwise.  It  was  argued  that 
there  being  no  dispute  it  was  idle  to 


contend  that  any  settlement  could  have 
been  arrived  at.  We  do  not  think  this 
contention  is  possessed  of  any  force.  In 
order  to  have  a  valid  family  settlement 
it  is  not  necessary  that  there  must  be  a 
dispute  in  existence  at  the  time  when  such 
settlement  is  arrived  at  It  may  be  that 
the  members  of  the  family  may  anticipate 
disputes  likely  to  arise  theieaftur  and  if 
in  order  to  prevent  tho  arising  of  such 
disputes  and  to  secure  peace  and  happi-l 
ness  in  the  family  they  arrive  at  a  settle-! 
ment  among  themselves,  the  settlement 
arrived  at  must  be  deemed  to  be  valid. 
We  are  supported  in  this  view  by  a  deci- 
sion of  tho  late  Court  of  tho  Judicial 
Commissioner  of  Oudh  reported  in  Gan- 
dharp  Singh  v  Nirmal  Singh  (10).  It 
was  held  in  that  case  that  in  order  to 
validate  a  family  settlement  it  is  not 
necessary  that  there  should  be  an  exist- 
ing dispute.  It  is  sufficient  that  there 
should  be  the  possibility  of  a  further  dis- 
pute which  mitjht  result  in  litigation, 
and  to  avoid  a  possible  litigation  and  the 
consequent  preservation  of  the  family 
property  is  to  bo  deemed  a  sufficient  con- 
sideration for  a  family  settlement. 

We  may  now  summarize  briefly  how 
the  facts  stand.  Sheikh  Mohammad 
Husain  died  on  4th  March  1912  leaving 
a  widow  and  a  certain  number  of  children 
some  of  whom  were  majors  and,  some  of 
whom  minors.  Tho  widow  was  not  the 
only  person  left  to  look  after  the  interest 
of  her  minor  children  but  there  was  her 
own  father  a  respectable  gentleman 
against  whom  nothing  has  been  esta- 
blished and  who  stood  in  the  position  of 
the  maternal  grandfather  of  the  plaintiffs 
Certain  items  of  property  stood  in  the 
name  of  one  of  the  sons  who  was  a  major 
and  certain  items  of  property  stood  in  the 
name  of  the  mother  of  the  plaintiffs. 
The  Ice  and  Flour  Factory  which  was 
owned  by  Mohammad  Husain  was  claimed 
by  one  of  the  sons  as  his  property  having 
been  gifted  to  him  during  the  lifetime  of 
Mohammad  Husain.  All  the  members  of 
the  family  agreed  to  refer  their  disputes 
to  arbitration.  An  award  was  delivered 
by  the  arbitrators  against  the  fairness  of 
which  nothing  has  been  established  The 
learned  trial  Judge  has  found  it  to  con- 
tain a  fair  and  just  arrangement.  The 
partition  effected  by  the  award  seems  to 
have  been  accepted  by  every  member  of 

(10)  [1919]  22  0,  0.  300=54  l7o!  825=6  O.  L. 
J.  529. 
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the  family  since  no  objection  by  any  body 
has  been  proved  to  have  ever  been  raised 
against  it.  Soon  after  the  award  the 
mother  of  the  plaintiffs  files  an  application 
for  guardianship  in  a  competent  Court 
in  which  she  shows  the  property  belong- 
ing to  the  minors  the  same  which  had 
been  allotted  to  them  under  the  award. 
At  no  time  after  her  appointment  as 
guardian  do  we  find  her  raising  any  dis- 
pute or  objection  to  the  arrangement  laid 
down  by  the  said  award  Matters  con- 
tinue in  this  position  for  a  long  number 
of  years  One  of  her  sons  attains  majo- 
rity but  does  not  dispute  the  said  ar- 
rangement. Another  son  attains  majority 
and  he  too  does  not  for  about  three  years 
after  attaining  his  majority  dispute  the 
arrangement.  Indeed  we  find  him  join- 
ing with  his  elder  brother  in  bringing  a 
suit  on  the  basis  of  the  mortgages  allotted 
to  him  under  the  said  award.  A  decree 
was  passed  by  the  Court  and  the  same 
property  was  purchased  by  both  of  them 
in  execution  proceedings  held  on  the 
basis  of  that  decree.  We  further  find 
that  it  is  after  a  period  of  over  14  years 
that  the  present  suit  has  been  instituted 
by  the  present  plaintiffs. 

Looking  to  the  facts  and  circumstances 
which  we  have  mentioned  above  we  are 
clearly  of  opinion  that  although  the  award 
dated  2nd  April  1912  may  not  be  an  effec- 
tive and  good  award  in  law  as  such  but 
the  arrangement  laid  down  by  it  for  the 
distribution  of  the  property  was  accepted 
by  all  the  adult  members  of  the  family 
at  the  time,  was  also  subsequently  ac- 
cepted by  the  mother  of  the  plaintiffs 
who  was  appointed  by  the  Court  as  their 
guardian  and  no  dispute  or  objection  has 
been  raised  against  it  for  a  period  of 
14  years.  We  therefore  hold  that  the 
arrangement  of  distribution  as  exhibited 
by  the  award  dated  2nd  April  1912,  must 
be  upheld  as  a  valid  family  arrangement. 

Point  No.  2.  This  point  relates  to  the 
alleged  oral  gift  by  Mohammad  Hussain 
to  his  son  Amir  Hasan,  defendant  4.  The 
learned  Subordinate  Judge  has  decided 
this  point  against  the  defendant  and  has 
held  that  the  alleged  oral  gift  has  nob 
been  established.  The  learned  counsel 
for  the  defendant-appellant  has  taken  us 
through  the  entire  evidence  on  the  record 
on  this  point,  bufc  we  do  not  find  that 
evidence  sufficient  to  enable  us  to  give  a 
finding  in  favour  of  the  defendant.  The 
first  point  which  strikes  us  is  that  Mo- 


hammad Husain  was  a  man  of  business- 
and  had  large  dealings  both  commercial1 
and  otherwise.  For  such  a  man  to  make 
an  oral  gift  of  such  a  large  property  a& 
that  of  Victor  Ice  and  Flour  Mills  seems 
to  us  to  be  improbable.  The  second 
point  which  we  should  like  to  mention  is 
that  if  defendant  4  wanted  to  prove 
the  oral  gift  it  was  necessary  for  him  to 
set  it  up  in  his  pleadings  with  accuracy 
as  to  detail  and  to  prove  it  as  alleged 
This  rule  was  laid  down  by  their  Lord- 
ships of  the  Privy  Council  so  early  as 
1867  in  regard  to  nuncupative,  i.  e.,  oral 
wills  :  vide  Baboo  Beer  Pertab  v.  Raj- 
endra  Pertab  (11),  where  their  Lordships- 
observed  that  where  a  party  relied  upon 
an  oral  will  he  was  bound  to  prove  with 
the  utmost  precision  the  words  on  which 
he  relied  with  other  circumstances  of 
time  and  place.  Heforring  to  para-  13  of 
the  written  statement  of  defendant  4  we 
find  that  without  giving  any  time  or 
specifying  any  place  his  plea  was  in  the 
following  words  : 

"Mohammad  Husain  about  two  months  be- 
fore his  death  having  gifted  the  said  factory 
to  the  answering  defendant  made  him  the 
owner  thereof  and  delivered  him  proprietary 
possession  instead  of  that  of  a  manager." 

On  14th  May  1927,  he  was  asked  to 
give  the  exact  date  of  the  oral  gift,  but 
ho  was  unable  to  do  so  When  defendant! 
4  gave  his  evidence  in  Court  and  was  in 
the  witness-box  his  own  side  put  him 
this  question  and  on  P  E  96  he  stated 
that  the  gift  was  made  two  or  2j  months- 
before  his  death  We  thus  see  that  till 
after  the  defendant  went  into  the  wit- 
ness-box no  indication  of  time  and  place 
as  to  where  this  alleged  gift  took  place 
had  been  given.  In  view  of  this  circum- 
stance any  proof  subsequently  given  by 
defendant  4  through  his  witnesses  would 
in  our  opinion  be  considered  to  be  highly 
suspicious.  (Judgment  then  discussed 
evidence  and  concluding  that  the  oral 
gift  was  not  established  proceeded). Point 
No.  3.  The  question  to  be  dealt  with 
under  this  head  is  to  the  effect  that  the 
two  new  ice  factories  started  by  defen- 
dant 4  one  at  Aishbagh,  City  Lucknow, 
and  the  other  at  Gorakhpur  should  be 
held  to  have  been  acquired  by  defendant 
4  out  of  the  profits  of  the  Victor  Ice  and 
Flour  Factory  at  Bagh  Sherjang,  and  the 
plaintiffs  should  be  given  a  share  in 
those  factories  and  they  should  also  be 

(11)  [1867]     ia~MTl.    A.    1=9    W.   B.    15=2 
Slither.  114=2  Sar.  348  (P.O.). 
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given  mesne  profits  in  respect  thereof 
from  1st  September  1925,  up  to  1st  Octo- 
ber 1926,  as  entered  in  list  E.  The 
Subordinate  Judge  has  discussed  this 
question  at  great  length  under  issues  10 
and  11,  and  has  given  his  finding  against 
the  plaintiffs.  He  has  held  that  the  two 
new  factories  are  the  exclusive  property 
of  defendant  4  and  that  the  plaintiffs 
cannot  claim  any  share  in  them.  We 
are  in  Entire  agreement  with  the  finding 
of  the  learned  Subordinate  Judge  on  this 
point  Although  after  the  death  of 
Mohammad  Husiin,  defendant  4  continued 
to  work  the  Victor  Ece  and  Flour  Factory 
and  derived  large  profits,  which  enabled 
him  to  acquire  considerable  property 
afterwards  and  to  develope  his  busi- 
ness, yet  it  cannot  be  said  that 
those  profits  could  be  attributed  to  no 
other  c^use  but  to  his  being  in  possession 
of  that  factory.  It  is  obvious  that  until 
it  had  been  actually  worked  by  defendant 
4  and  until  he  hail  spent  his  skill  and 
labour  on  working  it,  it  was  not  possible 
for  the  factory  to  yield  any  profits.  We 
find  ourselves  unable  to  determine  how 
far  these  profits  could  be  attributed  to 
one  cause  or  the  other  and  under 
these  circumstances,  the  only  course  open 
to  us  is  what  the  learned  Subordinate 
Judtje  did:  namely,  to  determine  the  valua- 
tion of  the  Victor  Tee  and  Flour  Factory 
situite  at  Bayh  Sherjang,  Lucknow,  as 
it  stood  Lit  the  time  of  the  death  of  Mo- 
hLimrnad  Husa,m  .uvl  to  give  the  plain- 
tills  a  share  in  the  said  v.iluitinn  and  in 
lieu  of  profits  to  decree  to  them  interest 
not  at  the  ordinary  Court  rate  of  6%  but 
at  a  higher  rate,  which  the  learnei  Sub- 
ordinate Judge  has  determined  and  in 
our  opinion  rightly  to  be  12%  per  annum 

The  learned  counsel  for  the  plaintiffs 
relied  upon  S  88,  Trust  Act,  and  upon  the 
well-known  case  of  Docker  v  Somes  (12) 
We  are  in  full  agreement  with  the  prin- 
ciple laid  down  by  the  Lord  Chancellor 
in  this  oa.se  On  p  324  it  was  remarked 
by  his  Lordship  that  should  in  any  case 
a  serious  difficulty  arise  in  tracing  and 
apportioning  the  profits,  that  might  be  a 
reason  for  preferring  a  fixed  rate  of  in- 
terest in  that  case.  In  the  case  before 
us  no  accounts  of  the  profits  of  the  factory 
have  been  filed,  nor  has  an  enquiry  been 
made  by  the  trial  Judge  on  this  point 
Indeed  it  would  have  been  impossible  to 

(12)  99  R.  K.  317=39  K.  R.  1095. 
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make  an  enquiry  and  to  separate  the  pro- 
fits  in  a  manner  so  as  to  determine  the 
share  of  such  profits  in  which  the  plain- 
tiffs would  be  entitled  to  participate.  In 
•a  case  reported  in  Davis  v  Davis  (13) 
this  proposition  has  been  clearly  enun- 
ciated by  their  Lordships  of  the  Court  of 
appeal  On  p  317  they  have  laid  down 
the  rule  that  it  will  be  in  the  option  of 
the  Court  either  to  decree  the  profits  or 
to  decree  such  interest,  which  it  m-av- 
deem  proper  in  the  circumstances  and 
which  need  not  necessarily  be  the  current 
rate  of  interest.  Our  finding,  therefore, 
on  this  point  is  that  the  plaintiffs  are 
neither  entitled  to  any  share  in  the  two 
ice  factories  started  by  defendant  4  one 
at  Aishbagh,  Luckuow,  and  the  other  at 
Gorakhpur,  nor  are  they  entitled  to 
claim  any  profits  of  those  concerns.  The 
only  thing  to  which  the  plaintiffs  are  en- 
titled is  the  share  in  such  value  of  the 
Victor  Ice  and  Flour  Factory  as  may  be 
determined  to  be  the  proper  valuation 
thereof  at  the  time  of  the  death  of  Mo- 
hammad Husain.  This  will  be  'dealt, 
with  under  the  next  point.  We  also  find 
that  the  rate  of  interest,  which  has  been 
awarded  by  the  learned  Subordinate 
Judge  as  12%  per  annum  is  a  fair  rate  and 
it  should  be  awarded  to  the  plaintiff  in- 
lieu  of  profits  in  consideration  of  all  the 
circumstances  of  the  case.  (.Judgment  then 
discussed  evidence  and  proceeded  )  It  was 
contended  by  the  learned  counsel  for  the 
appellant  that  according  to  the  rule  laid 
down  by  their  Lordships  of  the  Privy 
Council  there  ought  not  to  be  made  any  , 
presumption  in  this  country  us  to  the| 
property  having  been  acquired  for  thei 
advancement  of  the  son  and  of  the  wife' 
and  in  support  of  this  contention  reliance, 
was  placed  upon  three  cases  reported  in- 
(1)  Gopeekrist  Goysam  v.  Gungaper- 
saud  Gosain  (14);  (2)  Nawab  Ibrahim 
Ah  Khan  v.  Ummat-ul-Zohra  (15);  (3)- 
Lakshmiah  Chetty  v  Kothandarama 
PMai  (16) 

We  fully  agree  with  the  principle  en- 
unciated by  their  Lordships  of  the  Privy 
Council  in  these  cases,  and  are  bound  to 


(13)  [1902]   2  Ch.  314=71    L.    J,    Ch.    539=51 

W.  R.  8=86  L.  T.  523. 

(14)  [1854]     6    M.  1.   A.    53=«4    W.    R.    46=2 
Slither  13=1  Sar.  493  (P.O.). 

(15)  [1897]   19  All.  267=24  I.  A,  1=7  Sar.  117 
(P.O.). 

(16)  A.  I.  R,  1925  P.  C,    181=48  Mad.   605=52: 

I.  A.  286  (P.O.). 
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follow  ib.  There  being  no  presumption 
ELS  to  advancement  the  decision  has  to  be 
.given  according  to  merits  in  each  case. 
Evidence  has  been  given  regarding  this 
matter,  which  the  learned  Subordinate 
Judge  has  discussed  in  great  detail  and  we 
must  state  that  after  the  whole  of  the 
evidence  was  placed  before  us  we  came  to 
exactly  the  same  conclusion  as  was  arrived 
at  by  the  learned  Subordinate  Judge. 
•(•The  judgment  then  discussed  evidence 
and  proceeded  to  consider  whether  plain- 
tiff 1  attained  majority  three  years 
prior  to  October  1926).  The  document 
relied  upon  in  this  connexion  was  Ex.  7 
the  certificate  of  guardianship  granted  by 
the  District  Judge  of  Luoknow  to  Mb. 
Faiyazunnisa  on  20th  Septamber  1912. 
It  will  be  found  printed  at  P.  E  92. 
That  document  clearly  mentions  that 
Ejaz  Husain  was  to  attain  majority  on 
21st  October  1923  It  was  contended  on 
behalf  of  defendant  4  that  this  document 
w.vs  inidmissible  to  prove  the  age  The 
argumenb  was  that  the  document  could 
not  be  held  admissible  under  S  35,  Evi- 
dence Act,  since  ib  could  not  be  consi- 
dered to  be  a  record  kept  by  a  public 
servant  in  the  discharge  of  his  official 
duty  and  consequently  any  entry  therein 
could  not  be  considered  to  be  relevant. 
In  support  of  this  argument  reliance  was 
placed  on  three  rulings,  that  is,  Satis 
Chunder  v  Mohendro  Lai  (17),  Gunjra 
Knar  v.  Ablakh  Pande  (18)  and  Hanhar 
Prasad  Singh  v  Edid  Singh  (19). 

On  behalf  of  plaintiff  1  reliance  wag 
placed  on  a  ruling  of  the  late  Court 
of  the  Judicial  Commissioner  of  Oudh 
reported  in  Mohan  Lai  v  Muhammad 
Adil,  decided  hy  Messrs.  Dalai  and  Wazir 
Hasan,  A  J  Cs  reported  in  (20)  In 
this  case  the  three  rulings  mentioned 
above  were  considered  but  not  followed 
and  it  was  held  that  a  certificate  of 
guardianship  issued  in  Oudh  was  a  record 
made  by  a  public  servant  in  the  discharge 
of  his  official  duties  and  an  entry  in  that 
certificate  was  a  relevant  fact  and  could 
be  relied  upon  to  prove  the  age  of  a  parti- 
cular person 

We  have  examined  all  these  cases 
ourselves  and  after  examination  we  are 
satisfied  that  the  view  of  law  taken  by 
the  late  Court  of  the  Judicial  Commis- 

(17)  T1890]  17  Oft].  849. 

(18)  [1896]  18  A1J.  478=(1896)  A.  W.  N.  158. 

(19)  [1920]  5  Pat.  L.  J.  460=57  I.C.  333, 

(20)  A.I  R.  1926  Oudh  88. 


sioner  of  Oudh  in  Mohan  Lai  v  Muham- 
mad Adil  (20)  is  a,  correct  view  at  least 
so  far  as  the  province  of  Oudh  is  con- 
cerned. 

[n  Satis  Chunder  Mukhopadhya  v. 
Mohendro  Lai  Pathuk  (17),  the  certificate 
of  guirdianship  was  held  to  be  a  docu- 
ment which  could  not  be  considered  to 
be  a  record  kept  by  a  public  servant  in 
the  performance  of  a  duty  specially  en- 
joined by  the  law  of  the  country.  It  was 
pointed  out  that  there  was  no  law  en- 
joining upon  a  Judge  to  keep  a  record  of 
such  a  certificate  It  was  pointed  out  in 
Mohan  Lai  v.  Mohammad  Adil  (20)  that 
the  certificates  of  guardianship  so  far  as 
the  province  of  Oudh  was 'concerned  were 
issued  by  the  Court  of  a  District  Judge 
in  accordance  with  para  258,  Oudh  Civil 
Digest  They  are  to  be  issued  in  n  parti- 
cular form  prescribed  therein.  It  was 
also  pointed  out  that  para  258,  Oudh 
Civil  Digest,  whicn  was  in  force  at  tho 
time  when  the  present  certificate  was 
issued  contained  a  rule  framed  by  the  late 
Court  of  the  Judicial  Commissioner  of 
Oudh  which  was  to  be  reckoned  as  the 
High  Court  for  Oudh  under  S  50,  Cl  (j), 
Guardians  and  Wards  Acb  1890.  When 
the  Chief  Court  came  into  existence  and 
the  rules  were  framed  by  it  with  the 
sanction  of  the  Government  under  the 
sirne  section  of  the  Guardians  and  Wards 
Act,  a  similar  rule  has  been  incorporated 
in  the  Oudh  Civil  Rules  as  R  272  We 
think  that  this  position  which  was 
pointed  out  in  Mohan  Lai  v-  Muhammad 
Adil  (20)  makes  the  ruling  of  the  Calcutta 
High  Court  inapplicable  in  the  province 
of  Oudh  We  are  not  aware  whether  any 
rule  has  been  framed  by  the  Calcubba 
High  Court  under  S  50,  Cl  (;)  making 
it  compulsory  for  the  Court  of  a  District 
Judge  to  issue  a  certificate  in  a  prescribed 
form  Be  thab  as  it  miy,  It  is  clear 
from  the  Calcutta  ruling  thab  this  aspect 
of  the  case  was  not  present  to  the  rnind 
of  their  Lordships  of  the  Calcutta  High 
Court  who  decided  the  said  case 

As  to  the  case  reported  in  Gitnjra 
Kuar  v.  Ablakh  Pande  (18)  it  is  quite 
enough  for  us  to  state  that  that  case  can 
be  of  no  assistance  to  us  in  deciding  this 
matter  since  the  judgment  reported  is  a 
short  judgment  and  does  not  discuss  the 
question  on  the  merits  The  case  decided 
by  the  Calcutta  High  Court  was  followed 
and  this  was  considered  sufficient  for  the 
decision  of  the  appeal. 
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In  Harihar  Prasad  Singh  v.  Edul 
Singh  (19)  the  question  of  the  admissibi- 
lity  of  the  certificate  of  guardianship  was 
never  considered  The  only  thing  that 
was  held  in  that  case  was  that  an  order 
appointing  a  guardian  could  be  no  evi- 
dence of  minority  and  the  Calcutta  case 
quoted  above  was  relied  upon  in  support 
of  the  proposition.  No  reasoning  is  to 
be  found  in  the  said  ruling  bevond  a 
stateAent  to  the  effect  that  the  Calcutta 
ruling  laid  down  the  proposition  and  it 
ought  to  be  followed. 

With  all  due  respect  Co  the  learned 
Judges  responsible  for  tho  decision  of  the 
cases  quoted  above  we  are  constrained  to 
hold  iri  agreement  with  the  case  decided 
by  the  late  Court  of  the  Judicial  Com- 
missioner of  Oudh  and  reported  in  Mohan 
Lai  v  Muhamad  Adil  (20),  that  in  the 
province  of  Oudh  a  certificate  of  guardian- 
ship issued  by  a  District  Judge  to  a 
guardian  appointed  by  him  of  a  particular 
minor  is  a  record  made  by  a"  pablic 
servant  in  the  discharge  of  his  official 
duties  and  an  entry  in  such  record  is 
therefore  admissible  under  S  35,  Evi- 
dence Acb 

We,  therefore,  hold  that  the  certificate 
of  guardianship  filed  in  this  cise  (Ex.  7) 
is  admissible  in  proof  of  the  age  of 
plaintiff  1 

ft  was  contended  on  behalf  of  defen- 
dant 4  that  the  date  of  birth  of  plaintiff  L 
in  Ex.  A-79  and  A-80  (P.  R  172  and  174) 
was  entered  as  6th  August  L900  and  that 
ought  to  be  considered  tho  correct  date 
of  his  birth  On  examination  of  the 
facts  as  disclosed  by  the  evidence  on  the 
record  it  appears  to  us  that  that  date 
wns  not  an  accurate  date  of  birth  and 
must  be  rejected.  It  was  stated  by 
plaintiff,  Ejaz  Husain,  in  his  evidence  on 
P  R.  59  that  he  had  to  appear  for  the 
Second  Class  Engineer's  Examination 
which  was  to  be  held  in  August  1921  and 
if  he  had  put  his  correct  date  of  birth  he 
would  not  have  been  allowed  to  sit  for 
that  examination  since  under  the  Govern- 
ment rules  in  force  he  must  have  been  at 
the  time  of  the  examination  over  21  years 
of  age.  We  have  satisfied  ourselves  by 
looking  into  the  Government  rules  on  the 
subject  that  this  is  so.  It  also  appears 
from  the  evidence  of  Amir  Hasan,  defen- 
dant 4:  vide  P.  R.  80  that  the  first 
certificate  which  he  gave  to  the  plaintiff 
was  on  26th  July  1921.  This  must  have 
been  for  an  examination  which  was  to  be 


held  in  the  month  of  August  next.  The 
plaintiff  states  clearly  that  he  entered 
this  age,  6th  August  1900,  in  order  that 
he  might  be  21  years  of  age  in  the  exami- 
nation held  in  August  1921  We  accept 
this  explanation  and  reject  the  date  of 
birth  given  in  Exs.  A79  and  A80  as  in- 
correct. Our  finding  on  this  point  there- 
fore is  that  plaintiff  1  was  actually  born 
on  21st  October  L902  According  to  that 
conclusion  he  attained  his  majority  on 
21st  October  1923  The  suit  was  filed 
on  20th  October  1926  and  was  within 
limitation. 

The  result  of  all  our  findings  is  that 
the' plaintiffs'  suit  must  stand  dismissed. 
We  have  confirmed  every  finding  of  the* 
learned  Subordinate  Judge  except  on  two 
points  One  of  those  points  is  that  we 
have  disagreed  with  him  on  the  question 
of  the  arrangement  us  laid  down  in  the 
award  not  being  binding  on  the  plaintiffs. 
The  other  is  that  .we  have  found  the  price 
of  the  old  Victor  Ice  and  Flour  Factory 
situate  in  Bagh  Sherjang,  City  Lucknow, 
to  be  Rs  25,000  at  the  time  of  the  death 
of  Mohammad  Husain  instead  of 
Rs  25,526  as  found  by  the  learned  Sub- 
ordinate Judge.  If  we  could  have  found 
our  way  not  to  uphold  the  arrangement 
arrived  at  soon  after  the  death  of  Moham- 
mad Husain  as  exhibited  by  the  award 
dated  2nd  April  1912,  we  would  have 
confirmed  the  decree  passed  by  the  learn- 
ed Subordinate  Judge  on  17th  January 
1928  as  modified  by  his  subsequent  judg- 
ment dated  8th  March  192R  with  a  slight 
variation  in  the  price  of  the  factory  as  in- 
dicated above 

The  result  is  that  tho  appeal  of  defen- 
dant 4  Sheikh  Amir  Hasan  (No  50  of 
1928)  will  be  allowed  and  the  plaintiffs' 
suit  shall  stand  dismissed.  In  the  special 
circumstances  of  the  case  we  order  both 
the  parties  to  bear  their  own  costs  in  both 
Courts  The  appeal  brought  by  the  plain- 
tiff's Ejaz  Husain  and  Khaliqunnisa  (No 
61  of  1928)  will  stand  dismissed  but  with- 
out costs 

The  cross-objections  filed  by  Mt  Ha- 
midunnissa,  respondent  8  in  appeal  No.  61 
will  also  stand  dismissed,  sinoe  we  are  of 
opinion  that  no  separate  costs  should  be 
allowed  to  her  inasmuch  as  the  suit 
was  mainly  conducted  by  her  husband, 
Amir  Hasan,  who  was  defendant  4  in  the- 
case.  No  order  as  to  costs  in  respect  of 
the  cross-objections. 

H.K.  Suit  dismissed 
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NANAVUTTY,  J. 

Gopi  Nath — Applicant. 
v. 

Mumtazali  and  another  —  Opposite 
Party. 

Civil  Revn  Appln.  No.  48  of  1928,  De- 
cided on  2nd  January  1929,  from  order 
of  Munaif,  South  Lucknow,  D/-  5th  No- 
vember 1928. 

*  (a)  Civil  P.  C.,  S.  115— Scope— Civil  P. 
C..O.  1,  R.  10  (2)  (Cf.A.I.R.  1926  P.O. 
142) 

An  order  refusing  bo  mike  a  person  as  defon- 
cUnt  can  bo  revised  imclor  S.  -115  :  12  O  C. 
405,  Rff.,  13  O.  C.  109  and  15  0.  C.  304,  ReLon. 

[P  148  C  2] 

(b)  Civil  P.  C.,  O.  1,  R.  10  (2)— .4  Biting  B 
for  house  rent — G,  purchaser  of  house,  ap- 
plying for  making  him  defendant — G  is 
necessary  party  and  should  be  impleaded. 

A  hiied  U  for  arrears  of  rent  of  a  house  but 
did^nob  impload  G  who  had  already  purchased 
the" house,  and  who  had  already  got  his  title 
to  the  house  declared  as  against  A  in  a  civil 
Courc.  G  nppliod  for  being  m-ido  A  defendant. 

Held  that  G  was  a  necessary  party  and 
for  the  ends  of  justice  should  be  impleaded  in 
«ihe  suit  [P  148  C  2] 

Ram  Prasad  Varma—for  Applicant. 

Ramapat  Ram — for  Opposite  Party. 

Judgment  —I  have  heard  the  learned 
counsel  of  both  parties.  Mr.  Ramapat 
Bam  on  behalf  of  the  opposite  p.i,rty 
raises  a  preliminary  objection  that  this 
application  is  not  maintainable  under  S. 
115,  Civil  P.  C  ,  inasmuch  as  this  is  not 
1  a  case"  within  the  meaning  of  §  115, 
Civil  P  C.  He  relies  upon  the  'ruling  in 
Hemanchal  Kunwar  v  Kandhiya  Lai 
(l),  in  which  it  was  held  that  no  appli- 
cation for  revision  would  lie  against  an 
interlocutory  order  which  did  not  deter- 
mine the  case  but  which  was  made  with 
the  object  of  collecting  materials  upon 
which  the  case  was  to  be  determined 
thereafter.  On  the  other  hand,  the 
learned  counsel  for  the  applicant  relies 
upon  the  rulings  of  the  late  Judicial 
Commissioner's  Court  reported  in  Riya- 
sat  Ali  v  Rajeshirar  Bali  (2)  and  Alla- 
habad Bank  v  Mohommad  Raza  Khan 
(3)  In  these  two  rulings  it  was  held 
that  proceedings  under  which  a  person 
is  ordered  to  be  added  as  a  defendant 
amounts  to  "a  case"  within  the  meaning 
of  S  115,  Civil  P.  C  ,  and  therefore  the 
order  was  liable  to  revision  by  the  High 
*Court.  In  the  present  case  the  learned 

(1)  [1909]  12  O.  C.  405=4  I.  0.  878. 

(2)  [1910]  18  O.  C.  109=6  I.  C.  977. 

(3)  [1912]  15  O.  C.  304=16  I.  C.  592. 


Munsif  refused  to  make  the  applicant  B. 
Gopi  Nath  a  defendant  in  the  case.  I  am 
therefore,  clearly  of  opinion  that  the 
order  of  the  Munsif  refusing  to  allow  B 
Gopi  Math  to  be  made  a  party  is  revisa- 
ble.  I,  therefore,  reject  the  preliminary! 
objection. 

Coming  now  to  the  facts  of 'the  ca.se,  it 
is  necessary  to  give  a  very  short  resume 
of  the  events  leading  up  to  the  present 
application  On  the  27th  July  1925  B 
Gopi  Nath  purchased  some  land  and 
houses  from  Mt  Haideri  Khanum,  the 
mother-in-law  of  the-  plaintiff  Mumtaz 
Ah  for  a  sum  of  Ra.  5,600  On  3rd 
December  1927  Mumtaz  Ali  filed  a  suit 
against  Husaini,  a  tenant  in  possession  of 
a  house  included  in  the  property  sold  to 
B,  Gopi  Nath,  for  arrears  of  rent  in  the 
Small  Cause  Court  at  Lucknow.  On  25th 
January  1928  Gopi  Nath  filed  a  suit  be- 
fore the  Subordinate  Judge  of  Lucknow 
for  a  declaration  against  Mumtaz  Ali  and 
Husaini  to  the  effect  that  he  was  the 
owner  of  the  house  and  that  Mumtaz 
Ali  had  no  right  to  sue  Husaini  for  rent 
in  respect  of  the  house  sold  to  him.  On 
20th  June  1928  this  suit  of  Gopi  Nath 
was  decreed  by  the  learned  Subordinate 
Judge  of  Lucknow  and  the  appeal  againsb 
that  decision  was  dismissed  by  the 
leirned  Additional  District  Judge  of 
Lucknow  by  his  ]udgment  dated  17th 
December  1928.  The  plaintiff  Mumtaz 
Ali  has  now  filed  a  suit  before  tho  Mun- 
sif  of  South  Lucknow  against  Husaini 
claiming  arrears  of  rent  in  respect  of 
the  house  sold  to  Gopi  Nath  without 
impleading  Gopi  Nath  En  these  circum 
stances  it  is  cle^r  that  B  Gopi  Nath  is  a 
very  necessary  party  to  the  present  suit 
lam  unable  to  understand  the  reasoning 
of  tho  learnod  Munsif  wlioreby  he  re- 
jected the  application  of  B  Gopj  Nath  to 
be  made  a  co-defendant  If  as  averred 
by  the  learned  Munsif  the  matter  in  dis- 
pute between  the  parties  had  been  settled 
by  the  formor  decision  of  the  learned 
Subordinate  Judge  the  present  suit  before 
the  Munsif  ought  also  to  have  been  sum- 
marily dismissed  by  him  on  the  samel 
reasoning-  Bo  that  as  it  may,  I  consider 
that  for  the  ends  of  justice,  B  Gopi  N&thj 
should  have  been  impleaded  in  the  pre- 
sent suit.  £  accordingly  allow  this  ap- 
plication for  revision,  set  aside  the  order 
of  the  learned  Munsif  of  South  Luoknow, 
dated  5th  November  1928  and  direct  that 
Gopi  Nath  be  impleaded  as  a  defendant 
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in  the  suit  before  him.     Costs   here  and 
hitherto  will    abide  the  result.  The  tem- 
porary order    staying   proceedings   dated 
9th  November  1928  is  hereby  cancelled. 
3.N./R.K.  Revision  allowed. 

X  A.  I.  R.  1929  Oudh  149 

MlSRA  AND  PULLAN,  JJ. 

Bam  Was — Creditor — Applicant . 
v. 

Sultan  Husain  Khan  —  Insolvent — 
Opposite  Party. 

Revn.  Appln  No.  42  of  1928,  Decided 
on  3rd  December  1928,  from  order  of 
3rd  Addl.  Diat  Judge,  Lucknow,  D/- 
10th  September  1928. 

#  Provincial  Insolvency  Act  (1920),  S.  43 
— Order  of  discharge  not  obtained,  nor  adju- 
dication annulled — Insolvent  cannot  apply 
for  second  adjudication — Provincial  Insol- 
vency Act  S.  10  (2). 

Under  the  Provincial  Insolvency  Act  once 
n  person  has  been  declared  an  insolvent,  it  is 
not  open  to  him  bo  apply  for  a  second  order  of 
adjudication  until  he  had  obtained  an  order  of 
discharge  or  until  his  previous  adjudication 
has  boon  annulled  .  26  Bom.  171,  Dist. 

[P  150  G  2] 

Bam  Prasad  Vermat  K.  P.  Saksena 
and  P.  D  Rastogi — for  Applicant 

K.  N.  Tandon — for  Opposite  Party. 

Judgment. — This  is  an  application 
for  revision  against  the  order  passe:!  by 
the  3rd  Additional  District  Judge  of 
Lucknow,  dated  10th  September  1928. 
The  facts  of  tho  case  are  th.it  the  respon- 
dent, Sultan  Husain  Khan,  was  adjudged 
an  insolvent  on  20th  December  1911.  The 
Act,  which  was  then  in  force  waa  the  Pro- 
vincial Insolvency  Act,  3  of  1907,  but  the 
insolvent  never  obtained  an  order  of  dis- 
charge which  he  could  have  under  S  44 
of  the  Act  or  under  S  41  of  the  Act  now 
in  force,  viz  ,  Act  5  of  1920.  Without 
obtaining  any  such  order  of  discharge  the 
respondent  has  now  applied  for  being  re- 
adjudged  an  insolvent,  the  present  appli- 
cation filed  by  him  being  dated  17th  Sep- 
tember 1927 

One  of  the  objections  raised  to  this  ap- 
plication was  to  the  effect  that  the  peti- 
tioner had  not  obtained  an  order  of  dig- 
charge  either  under  the  old  Act  or  under 
the  Act  now  in  force,  and  without  such 
an  order  no  fresh  application  could  be 
maintained  This  contention  was,  how- 
ever, overruled  by  the  learned  Judge  of 
the  Small  Giuse  Court,  Luck  now,  by  his 
order  dated  1st  February  1928.  An  ap- 


peal was  lodged  against  the  said  order  to 
the  Court  of  the  learned  Additional  Dis- 
trict Judge,  Lucknow,  who  has  maintain- 
ed that  order  and  has  dismissed  the 
appeal. 

The  applicant,  who  is  one  of  the   credi- 
tors mentioned  in  the  present  application 
and  who  took  this   objection  in   tho  trial 
Court,    has    now    come    to    this    Court 
in  revision  against  the  order  of   adjudica- 
tion passed  a    second    time    by  the  Court 
below.     We   have  heard    the  counsel  for 
the   parties   at    considerable  length  and 
have  come  to  the  conclusion  that  this  ap- 
plication must  he  allowed.     We  now  pro- 
ceed to  give  our  reasons  for   having   come 
to  that  conclusion.     It  is  clear  to  us  that 
under  the  old  Act  3  of    1907,    after  a  per- 
son has    been    adiudged    an  insolvent,  a  I 
the  property  that  he  may  acquire    subse- 
quent to  the   said    order    of    adjudication 
and  before  his  discharge  is  to   vest  in  tha 
Court  or    the  receiver  and  would  be  divi- 
sible among  the  creditors:  vide   S,  16(4) 
Under   S  41    of    the    Act   now  in  force, 
namely,  Act  5  of  1920,  it  has  been  provi- 
ded that  it  is    incumbent    upon  an  insol- 
vent, who  has    obtained    an   order  for  ad- 
judication to  obtain  an  order  of  discharge 
within  the  period   specified  by  the   Court 
at  the  time  of  passing  an  order  of  adjudi- 
cation as  to  his    insolvency       If  no  such 
application  is  made   by    the  insolvent  for 
an  order  of  discharge,  it    would   be   open 
to  any  creditor  to  apply    to  the  Court  for 
getting  the  order  of  adjudication  annulled 
under  S   43,  Act  5  of  1920.    It  is  no  doubt 
true   that   in  the   old   Act    there  was  no 
such  similar  provision  and  it  was  open  to 
an  insolvent  to  apply  for  discharge  when- 
ever he  chose    to   do  so.     This,   however, 
does  not  mean   that  if  ho  failed  to  apply 
for    that    discharge,     ifc  would  be  open  to 
him  to  apply  a  second   time    for  an  order 
for  adjudication      It  would  be  anomalous 
to  hold   that    such    a    position    would  be 
available   to   him       All  the   property  of 
the  insolvent,  as  already    pointed   out  by 
us  above,  must  have  nested  in   either  tho 
Crown  or    the  receiver   and  it  is    difficult 
to  understand  how   a  second    order  of  ad- 
judication can  bo  validly    passed  when  it 
would  not  be  possible   for  any  -of  the  cre- 
ditors against  whom  the  second    applica- 
tion has  been    made,    to  avail  themselves 
of  the  property  subsequently  acquired  by 
the  insolvent. 

Several  rulings  of    the  English  Courts 
-were  cited  in  the  Courts   below  to  justify 
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the  proposition  that  a  second  application 
by  an  insolvent'for're-idjudication'as  such 
would  be  maintainable,  if  filed  by  the 
different  sets  of  creditors,  and  it  was 
pointed  out  that  if  such  an  application 
was  entertaiuable,  it  should  also  be  open 
to  a.  debtor  to  get  a  second'"  adjudication 
In  regard  to  these  cases  it  is  sufficient  for 
us  to  remark  that  they  are  based  on  the 
state  of  law  which  is  stated  to  prevail  in 
the  English  Courts,  and  would  be  no 
justification  for  adopting  the  same  course 
when  a  ditt'ereut  procedure  has  been  spe- 
cially laid  down  for  us  in  the  Provin- 
cial [nsolvency  Act,  5  of  1920.  Apart 
from  this  even  in  English  Courts  a  dis- 
cretion is  given  to'an  insolvency  Court  to 
lefuse  such  an  application,  if  it  issatis- 
fied  that  there  are  no  assets  likely  to  be 
available  for  administration  under  the 
second  bankruptcy  vide  TIalsbury's 
Laws  of  England,  Vol  2,  S  18,  p  13  If, 
as  we  have  pointed  out  above,  there  is  no 
property  which  could  be  considered  to  bo 
the  assets  of  the  insolvent  available  for 
administiation  under  the  second  adjudi- 
cation, even  a  Court  in  England  would  be 
unwilling  to  entertain  a  second  applica- 
tion. We  are,  therefore,  of  opinion  that 
the  cases  decided  by  the  English  Courts 
which  are  referred  to  in  the  judgments  of 
the  Courts  below  and  which  have  been 
relied  upon  before  us  on  behalf  of  the 
petitioner-respondent,  do  not  justify  us  in 
arriving  at  the  conclusion,  which  we  are 
asked  to  do 

A  reference  was  made  in  the  course  of 
arguments  before  us,  as  w.is  before  the 
Courts  below,  to  a  case  decided  by  the 
Bombay  High  Court  in  the  insolvency 
jurisdiction  and  reported  in  Dossa  Gopal 
v.  Bhanji  (l).  It  was  pointed  out  that 
in  that  case  the  High  Court  of  Bombay 
held  that  a  second  application  for 
adjudication  was  maintainable  We 
need  only  point  out  that  that  case 
can  be  no  authority  for  taking  the  simi- 
lar view  in  the  mufassil  Courts,  which 
are  governed  by  the  provisions  of  the 
Provincial  Insolvency  Act,  5  of  1920  Wo 
may  state  that  in  the  Presidency  Towns 
the  Act  which  was  originally  applicable 
was  the  Indian  Insolvency  Act  "(Statute 
11  and  12  Vic  Ch  21)  This  Act  was 
passed  in  IfllH  and  was  in  force  till  1909 
when  the  Presidency  Towns  Insolvency 
Act,  3  of  1909,  came  into  force  A  deqi- 
sion  which  was  passed  under  the  old 
"  (ij  UwYf2(TBoin.~17i^=3  Bom.  L.  R.  453. 


Indian  Insolvency  Act  which  has  now- 
ceased  to  be  law  could  hardly  be  consi- 
dered as  an  authority  which  should  guide- 
us  in  determining  the  procedure  to  he- 
followed  under  the  Provincial  Insolvency 
Act,  5  of  1920 

We  are,  therefore,  of  opinion  thatl 
under  the  Provincial  Insolvency  Act  ofl 
1920  once  that  a  person  has  been  dec- 
lared an  insolvent,  it  is  not  open  to  him| 
to  apply  for  a  second  order  of  adjudica- 
tion until  he  has  obtained  an  order  of  dis-l 
charge  or  until  his  previous  adjudication1 
has  been  annulled.  If  this  has  taken1 
place  and  subsequently  he  contracts  debts 
and  acquires  property,  it  would  be  open 
to  him  to  apply  again  and  the  Court 
could  then  see  whether  a  case  has  been 
made  out  which  would  justify  it  to  pass 
a  fresh  order  of  adjudication  as  to  his  in- 
solvency On  these  grounds  we  are  of 
opinion  that  the  order  as  to  adjudication 
of  insolvency  passed  on  1st  February 
1928,  and  upheld  by  the  learned  District 
Judge  by  his  order  dated  10th  September 
1928,  must  be  set  aside  and  that  the  ap- 
plication of  the  respondent  dated  17th 
September  1927,  must  be  dismissed.  Wo 
order  accordingly  The  applicant  will 
get  his  costs  of  both  tho  Courts. 

S  N  /R  K.  Order  set  aside. 
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V 

Ghura — Accused. 

Criminal  Revn  No  86  of  1928,  Deci- 
ded on  20th  December  1928,  from  order 
of  Asst  Sesa  Judge,  Hardoi,  D/-  28th 
August  1928. 

(a)  Criminal     P.     C.,     S.     439—  Nature     of 
offence    can    be   cause   of   enHancement    of 
sentence. 

Accused  attempted  to  murder  his  relation  by 
giving  him  Dhabura  poison,  whn  narrowly 
escaped  from  death 

Held,  that  the  flentoiico  of  five  years'  rigo- 
rous imprisonment  should  bo  enhanced 

[P  151  C  1] 

(b)  Practice  —  Criminal    Trial  —  Sessions- 
Judge    should     try     offence     of     attempted 
murder. 

Cases  of  attempted  murder  which  vary 
greatly  in  gravity  should  ordinarily  be  tried 
by  a  Sessions  Judge  and  not  by  Assistant 
Sesaious  Judges.  [P  151  C  11 

G  H.  Thomas — for  the  Crown. 

M   A.  Haidar — for  Opposite  Party. 
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Judgment. — This  is  a  revision  against 
an  order  passed  by    the  learned    Sessions 
Judge  of  Hardoi  with  a  request   that  the 
sentence  of  five  years'  rigorous  imprison- 
ment passed  on  one  Ghura  under   S.  307, 
I.  P.  0.,    should    be   enhanced.     The  ac- 
cused appealed  against  his  conviction  but 
that  appeal  was  rejected  and  we  are  satis- 
fied that  the  judgment  of  the  Court  below 
is  correct  and  that  the  accused  attempted 
to  murder   his  relation    Bhola  by   giving 
him  Dhatura   poison      We  also  find  that 
this  Bhola  narrowly  escaped   from  death. 
He   remained  unconscious   for  two   days 
and    would  undoubtedly    have    died    but 
for  the    treatment    that   he  received    in 
'hospital.     The  case   has  been   referred  to 
us    merely  on    the  question    of    sentence, 
and  partly  perhaps  to  bring  to  our  notice 
the  fact  that  such  cases   should  not  ordi- 
narily   be  tried    by   Assistant    Sessions 
Judges    whose  powers   are  limited    to  in- 
flicting a  sentence  of  seven  years'  rigorous 
imprisonment.      If  that  is  so,  we  are  pre- 
pared to  endorse  this  view      We  consider 
that    cases  of  attempted    murder    which 
vary  greatly  in  gravity  should  ordinarily 
be  tried  by  Sessions  Judges.     We  are  not 
prepared  to    order  a   retrial    in  this    case 
and    consider    it    sufficient    for  the    ends 
of  justice    that  we   accede  to  the    other 
prayer    made  on    behalf    of   the    Grown, 
namely,  that  we  should  enhance  the  sen- 
tence to  the  maximum  allowed  by  law  in 
trials    conducted    by    Assistant   Sessions 
Judges      We    therefore  enhance    the  sen- 
tence   to    one    of    seven  years'     rigorous 
imprisonment. 

M.N  /R  K  Sentence  enhanced. 
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Jamna  Prasad  and  another — Accused 
— Applicants. 

v 

Emperor — Opposite  Party. 
Criminal  Revn    No    93   of    1928,    De. 
-cided  on  22nd  December  1928. 

(a)  Criminal  P.  C.,  S.  264— Summary  trial 
—Substance  of  evidence  and  not  of  every 
-deposition  is  decenary — Judgment  contain- 
ing neceuary  substance  ii  legal. 

The  substance  of  the  evidence  required  by 
S.  264  ia  a  matter  distinct  from  the  facts 
which  may  be  considered  as  proved  by  the 
evidenaa  and  it  should  bs  recorded  in  such  a 
manner  that  a  sup3iior  Court  acting  in  appeal 
or  revision  may  be  ia  a  position  to  judge  that 
chere  wore  sufficient  materials  before  the  Ma- 
gistrate to  support  the  conviction.  A  Magist- 


rate is  not  bound  to  record  substance  of  every 
deposition.  He  has  to  state  the  substance  of 
witnesses'  evidence.  A  judgment  when  it  con- 
tains the  substance  of  the  evidence,  which  is 
sufficient  for  convicting  the  accused,  is  a  legal 
judgment.  [P  152  G  1] 

(b)  Public  Gambling  Act  (3  of  1867),  S.  3 
— Accused  must  be  owner,  occupier  or  person 
using  the  place  kept  for  gaming  to  be  con- 
victed under  S.  3. 

Ti'or  the  purpose  of  conviction  it  is  not  suffi- 
cient to  say  that  an  accused  used  a  house  for 
the  purpose  of  gaming.  It  should  be  proved 
that  the  accused  is  the  owner  or  occupier  or  a 
person  having  the  use  of  the  place  alleged  to 
be  kept  as  a  gaming  house.  [P  152  G  2] 

B.  F  Bahadurji—ioi  Applicants 
Government  Advocate — for  the  Crown. 
Judgment — Several  persons,  includ- 
ing Jamna  Prasad  and  his  brothers 
Kanhaiya  Lai  and  Jhabban  Lai,  were 
sent  up  for  trial  under  SB  3  and  4, 
Public  Gambling  Act  (Act  3  of  1867) 
Jamna  Prasad  was  convicted  by  the 
learned  City  Magistrate  of  Lucknow 
under  Ss  3  «,nd  4  of  the  Act  He  was 
sentenced  to  a  fine  of  Rs  200  (or  in 
default  two  weeks'  simple  imprisonment) 
under  S  3,  and  a  tine  of  Rs(  100  (or  in 
default  one  week's  simple  imprisonment) 
under  S  4  of  the  Act  Jhabban  Lai  and 
Kanhaiya  Lai  were  convicted  under  S  4 
of  the  Act  and  sentenced  each  to  a  fine 
of  Rs  100  (or  in  default  one  week's 
simple  imprisonment)  The  rest  of  the 
accused  were  also  convicted  under  S  4 
of  the  Act  and  sentenced  each  to  a  fine 
of  Rs  50  (or  in  default  one  week's  simple 
imprisonment)  One  of  the  accused  per- 
sons, namely,  Jagdish  Prasad,  who 
pleaded  guilty,  was  examined  as  a  wit- 
ness for  the  prosecution 

It  was  a  summary  trial  All  the 
accused  persons  went  in  appeal  to  the 
Sessions  Judge  of  Lucknow  but  their 
appeals  wore  dismissed  on  the  15th  Nov- 
ember 1928  Jamna  Prasad  and  Kan- 
haiya Lai  alone  have  now  come  to  this 
Court  in  revision  This  revision  has 
been  pressed  before  me  upon  two  grounds 
only  :  (l)  The  judgment  of  the  trial 
Court  is  not  a  legal  judgment  as  it  does 
not  embody  the  substance  of  the  evidence 
required  by  S.  264,  Criminal  P  C 
(2)  The  trial  Court  was  wrong  in  con- 
victing Ja.mna.  Prasad  under  S.  3,  Gamb- 
ling Act 

I  think  there  is  no  force  in  the  first 
ground  I  have  read  the  judgment  of 
the  learnad  City  Magistrate  carefully. 
It  contains  tho  substance  ot  the  evidence 
which  is  quite  sufficient  for  convicting 
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the  accused  persons  under  S  4,  Gambling 
Act  It  is  true  that  the  judgment  does 
not  contain  the  substance  of  every  sepa- 
rate deposition  ;  but  the  Magistrate  was 
not  bound  to  record  the  substance  of 
every  deposition  under  S  264,  Criminal 
P.  C  He  had  to  state  generally  what 
was  the  substance  of  the  witnesses'  evi- 
dence and  this  he  had  done  I  agree  thTfc 
the  substance  of  the  evidence  is  a  matter 
distinct  from  the  facts  which  may  be 
considered  as  proved  by  the  evidence  I 
agree  also  that  the  substance  of  the  evi- 
dence should  be  recorded  in  such  a  man- 
ner that  a  superior  Court  acting  in 
appeal  or  revision  may  be  in  a  position 
to  judge  that  there  wore  sufficient  mate- 
rials before  the  Magistrate  to  support 
the  conviction  The  evidence  might 
profitably  have  been  summarized  more 
fully  in  this  case,  but  it  cannot  be  said 
that  the  judgment  is  not  a  legal  judg- 
ment when  it  contains  the  substance  of 
the  evidence  which  I  think  is  sufficient 
for  convicting  the  accused  persons  under 
JS  4,  Gambling  Act 

The  second  ground  is  not,  I  think, 
without  foice  The  warrant  was  issued 
for  the  search  of  the  house  of  Jarnna 
Prasad  which,  according  to  the  warrant, 
was  being  used  as  a  common  gaming 
house  However,  there  is  no  reliable 
evidence  to  show  that  the  house  or  por- 
tion of  the  house  which  was  searched 
was  owned  or  occupied  or  kept  by  Jamna 
Prasad  or  that  he  had  the  charge  of  the 
house  in  question  In  dealing  with  this 
part  of  the  case  the  learned  City  Ma- 
gistrate has  made  the  following  observa- 
tions in  his  judgment  : 

"  Among  the  accused  Jamua  Prasad,  Jhab- 
ban  Lai,  and  Kanhaiyalal  are  brothers.  Two 
of  them  arc  employed  in  the  post  office  and 
the  third  in  the  railway.  Ik  is  urged  on  bo- 
half  of  these  brothers  that  the  house  men- 
tioned in  the  search  warrant  Ex.  1  does  not 
belong  to  Jamna  Prasad  and  hence  tho  war- 
rant is  illegal  having  been  directed  for  the 
search  of  the  house  of  Jamna  Pr&sad.  Accord- 
ing to  the  defence  it  belongs  bo  Jhabban  Lai. 
The  evidence  on  thin  point  is  not  at  all  de- 
finite. While  the  witnesses  state  that  the 
brothers  reside  in  separate  houses  or  in  differ- 
ent portions  of  the  flame  bouse,  they  are 
unable  to  say  definitely  which  portion  is  in 
the  occupation  of  a  particular  brother.  The 
warrant  was,  as  a  matter  of  fact,  meant  for 
search  of  the  house  in  which,  according  to 
credible  information,  gambling  arranged  by 
Jamna  Praajp^d  was  going  on.  It  is  immaterial 
whether  that  house  belongs  to  him  or  to  his 
brother  aa  long  as  it  can  be  proved  that  it  was 
being  used  by  Jamna  Prasad  as  a  common 
gambling  house.  I  do  not  think,  therefore, 


that  the  warrant  becomes  illegal  even  if  it 
could  be  conclusively  proved  that  the  parti- 
cular portion  of  the  house  or  the  house  itself 
which  was  raided  was  actually  being  used  as 
a  common  gaming  house  did  not  belong  to 
Jamna  Prasad." 

There  is  no    reliable   evidence   on    the 
record  to  show  that   Jamna   Frasad    had 
arranged  the  gambling  which  was    going 
on  in  the  house  in    question    or   that    he 
being  the  owner   or    occupier   or    having 
the  use  of  the  house,  was   using    it    as    a 
common    gaming    house      The   judgment 
of  the  learned  Magistrate   does    not   con- 
tain the  substance   of   any   evidence   on 
which  findings   can    be    safely    based    on 
these  points       It    is   true   that   Jagdish 
Frasad  stated  in  his  plea   of    an   accused* 
person    that    Jamna    Frasad  was    taking 
the   '  nal  "  but  it  is  not  clear  if  he  staked 
that  also  at  the  tune    he    was    examined 
as  a  witness  in  the    case      It    cannot    be 
safely    held    on    what    Jagdish    Frasad 
skated  in  his  plea   as   an    accused   person 
that    it     was    Jamna     Prasad     who    had 
arranged  gambling  in  the  house  in    ques- 
tion.    Jagdish  Prasad  being    an    accomp- 
lice -his    statement    (or    even     evidence) 
should    be    received  with    great    caution 
It  is  said  thak  the  house  was   being    used 
by  Jamna  Prasad    as    a    common   gaming 
house  but  was  he   using   tho   same    as    a 
common  gaming  house    being    the   owner 
or   occupier   or   having     the   use  of   the 
house?.     There  is    no   reliable    evidence 
on  that  point      I  think  it  is   not    suffici- 
ent to  siy  that  the  accused   used    it    for 
the  purpose    of    gaming      It     is     to     be 
proved  that  the  accused  is  the   owner  or 
occupier  or  a   person    having   the   use  of 
the  place  alleged  to  be  kept  as  a    gaming 
house      The  person  having  the  use    must! 
be  of   the    same    genus    as    the    owner, 
occupier  or  keeper  of    tho    house   and   of 
course  a  different  person  from  those  whoj 
resort  to  the  house      I    am   not    satisfied! 
that  there  were    sufficient    materials    to' 
support  the  conviction  of   Jamna  Prasad 
under  S    3,  Gambling  Act. 

The  result  is  that  1  accept  this  appli- 
cation to  this  extent  only  that  I  set  asida 
Jamna  Prasad's  conviction  and  sentence 
under  S.  3,  Gambling  Act  The  fine 
(Bs  200),  if  paid  or  realized,  shall  be 
refunded  The  application  is  dismissed 
in  other  respects.  The  applicants  have 
been  rightly  convicted  and  punished 
under  S.  4,  Gambling  Act. 

M.N./R.K  Application  partly  allowed 
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Mt.  Lachmin  and  another — Defen- 
dants— Appellants. 

v. 

-    Ishuri  Prasad  and    oJ/wrs^Plaintiffs 
and  Defendant — Respondents. 

Second  Appeal  No  341  of  1928,  Deci- 
ded ocijl9bh  January  1929,  from  decree  of 
2nd  Addl  Diat.  Judge,  Lucknow,  D/- 
22nd  May  1928. 

#  (a)  Hindu  Law— Widow— Advene  poi- 
•etiion. 

If  adverse  possession  against  a  widow  is 
Bought  bo  be  made  adverse  also  against  the  re- 
veraioner,  it  can  only  be  ao  in  a  case  where 
tho  widow  his  baen  in  actual  possession  and 
has  been  dispossessed:  A.  I.  R.  1928  Cal.  670, 
Not  Appr.-  A.  1.  R.  1925  P.C.  249  Expl.;  A.I.R. 
1958  All.  561  (F.B  ),  Rel.  on;  9  M.  I.  A.  539  and 
23  Bom.  725  (P.O.),  Cons.  [P  154  G  1] 

(b)  Hindu  LAW— Widow— Mother  taking 
pouesiion  of  deceased's  property — His 
widow  living  but  minor  and  unable  to  look 
sifter  property — Mother'f  pollution  U  not 
adverse  but  only  nsareit  reversion*!*1!  pos- 
•euion. 

Where  mother  oE  the  deceased  takes  posses- 
sion of  his  property  and  obtains  mutation  in 
the  Roveuue  Court?,  in  the  lifotims  of  tho  de- 
ceased's widow  who  is  minor  and  unable  to 
look  after  bhe  property,  tha  possession  of  tho 
mother  is  not  adverse  against  the  widow,  but 
merely  possession  of  the  nearest  raversioner 
before  har  time.  [P  154  C  1,  2] 

G  C.  Sinha  and  R.  D.  Sinha— for 
Appellants. 

Radha  Krishna  and  Hargobind  Day  at 
— for  Respondents. 

Judgment. — This  second  appeal 
arises  out  of  a  suit  brought  bv  the  re- 
versioners  to  the  estate  of  one  Durga  Din 
who  died  in  the  year  1896,  against  the 
persons  who  are  now  in  possession  of  the 
estate.  These  persons  are  alleged  in  the 
plaint  to  be  unlawfully  in  possession  of 
the  property  holding  as  they  did,  under  a 
gift  made  in  favour  of  Mt  Lachmin  who 
is  defendant  1  by  Mt  Umeda,  who  was 
the  mother  of  Durga  Din,  and  who  is 
stated  by  the  plaintiffs  to  have  had  only 
a  limited  interest  in  the  property  as  a 
Hindu  female,  The  suit  has  been  brought 
within  twelve  years  of  the  death  of  Mt 
Umeda  and  is  prim  a  faoie  within  time 
under  Art.  141  Lim.  Act  The  defence 
Bet  up  was  that  Mt.  Umeda  obtained  a 
title  by  adverse  possession  and  that  this 
title  set  up  a  bar  to  the  reversioners. 

The  facts  are  that  Durga  Din  died  in 
the  year  1896.  At  the  time  of  his  death 
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he  was   a  minor  and     his     widow  Mt. 
Farbati  was  also  a  minor.      Mt.    Umeda, 
the  mother  of  Durga  Din,  was  in   aotual 
possession  at    the  time  of   Durga   Din's- 
death  and  she  obtained  mutation    in    her 
own  name  from  the   revenue    Court,   the 
order  of  which    is  on    the    record      The1 
order  shows  that  Parbabi  was  not  in  pos- 
se a  ion  and  that  as    her   gauna   ceremony 
had  never  been  performed,  she  was   stilt 
with  her  parents,   who  contemplated  her 
remarriage.      There    was   therefore     no 
question  of    her   being   able   to   manage 
the  property  and  the  order  was  passed  in 
favour  of  Mt.  Umeda  Mt.  Parbati  died  in 
1913  and  Mt.  Umeda  died  in  1921     Long, 
before  her  death,  .Mb.   Umeda,    had   exe- 
cuted a   deed   of   gift  in  favour     of   her 
daughter  Mt   Lachmin.      The   argument 
which  has  been  addressed  to    us   is   that 
Mt.  Umeda  did  not   succeed   to    the  pro- 
perty as  the  heir  of  Durga  Din,  although1 
she  was  after  Mt.  Parbati  the  perion  en- 
titled to  succeed  to  his  estate    in   prefer- 
ence to  the  other   reversioners   but   that 
she   obtained    adverse  title  against   the-' 
widow,  and  when  the   widow  allowed  the- 
title  to  become  absolute    by  lapse  of  time- 
the  title  was  perfected     also   against   the 
other  reversioners.  The  question  whether 
an  adverse  title  obtained  against  a  Hindu 
widow  is  adverse  also  against  the    rever- 
sioners is  one  which  has    been    discussed 
at  length  in  a  recent  judgment  of  a  single1 
Judge  of    the   Calcutta.    High    Court  re- 
ported   in    Aurabindh     Nath    Tagore    v 
Manor ama  Debi  (l).      The   gist  of   that 
ruling  is  that  the  decision    of  their  Lord- 
ships   of   the    Judicial     Committee     in 
Vaithiahnga  .Mudaliar   v.    Srirangatk 
Anni  (2)  is  authority  for    the   view    that 
any  adverse  possession  obtained  against  tv 
Hindu  widow  operates  in  the  same    man- 
ner against  the  reversioners   and  that  the 
period  from    which   the   suit   should   be 
brought    begins    to    run    from    the   date 
when  the  possession  became  adverse    But 
it  does  not  appear  to   us    that   the   judg- 
ment of  their  Lordships  referred  to  is  an 
authority  for  that  proposition     It  is  true 
that    they      quoted    a  judgment    of     tho 
Calcutta  High  Court  in    which    some  of 
the    Judges    appear    to    have  taken    this 
view  ;    but  the   only     conclusion   which 
their  Lordships   of  the     Judicial     Com- 
mittee arrived  at  was: 

(1)  A.  I.  B.  1928  Oal.  670=55  Oal.    903. 

(2)  A.  I.  R.  1925  P.  0,  249=318    Mftd.   883=52 

I.  A.  322  (P.O.). 
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"that  the  Board  has  invariably  applied  the 
rule  of  the  Shivagunga  case  as  sound  Hindu 
law,  where  that  rule  was  applicable," 
and  the  case  which  their  Lordships  had 
to  decide  was  one  similar  to  that  which 
they  had  referred  to  as  the  Shivagunya 
case  i  e.  Katama  Natchiar  v.  Raja  of 
Shivagunga  (3)  All  that  that  case  laid 
down  was  that  the  whole  estate  is  vested 
in  a  Hindu  female  absolutely  for  some 
purposes,  though  in  some  respects 
with  a  qualified  interest,  and  that  a 
decree  fairly  obtained  against  a  widow 
must  be  held  to  be  binding  on  the 
iuooeeding  heirs.  In  argument  before 
their  Lordships  it  was  contended  that 
that  ruling  had  not  been  followed  by 
the  Board  themselves  in  the  case  in 
Runchordas  Vandrawandas  v  Parvati- 
bhai  (*)•  but  their  Lordships  said  that 
this  was  not  the  case,  and  that  the  rul- 
ing in  the  Shivagunga  case  (3)  had  no 
application  to  the  case  of  Runchordas 
(4)  because  in  that  case  the  widows  had 
never  been  vested  with  the  estate  and 
the  property  had  never  been  represented 
by  them. 

Recently  a  Full  Bench  of  the  Allahabad 
High  Court  has  considered  the  same 
question  in  the  case  of  Bankey  Lai 
v.  Raghunath  Sahai  (5).  The  Judges 
have  not  found  that  their  Lordships  of 
the  Judicial  Committee  intended  in  the 
case  reported  in  Vaithialinga  Mudaliar 
v.  Srirangath  Anni  (2)  to  extend  the 
principle  laid  down  in  the  Shivagunga 
case,  or  if  they  have  done  so  they  have 
not  intended  to  go  beyond  the  decision 
in  the  case  of  Runchordas  and  therefore 
if  adverse  possession  against  a  widow  is 
sought  to  be  made  adverse  also  against 
the  reversioner,  it  can  only  be  so  in  a 
case  where  the  widow  has  been  in  actual 
possession  and  has  been  dispossessed 
We  are  not  prepared  to  carry  the  matter 
any  further  than  this,  and  as  Parbati 
never  obtained  possession  we  do  not  con- 
sider that  the  possession  of  Mt.  TJmeda, 
-even  if  it  were  adverse  possession,  would 
be  such  an  adverse  possession  as  to  ope- 
rate against  the  reversioners  But  we  do 
not  consider  that  the  possession  of  Mt 
Umeda  was  adverse.  She  obtained  muta- 
tion in  the  revenue  Court  on  the  basis 
[of  possession,  it  being  impossible  for  the 
jminor  widow  to  look  after  the  property, 

f3)  [1886]  9  M.  I.  A.  539  (543). 

(4)  [1999]  23  Bom.  725- 26  I,  A,  71=1  Bom. 

L,  R.  607  =*7  Bar.  5*3  (F.C.), 

(5)  A.  I.  R.  1928  All.  561  (F.B.). 


and  her  possession  was  not  adverse  pos-l 
session  but  merely  the  possession  of  the| 
nearest  reversioner  before  her  time. 
After  the  death  of  Mt.  Parbati  Mt. 
Umeda  was  in  possession  as  heir  of  her 
son  and  in  our  opinion  her  title  could  not 
be  challenged  during  her  lifetime.  A 
gift  in  favour  of  her  daughter  could  not 
be  challenged  by  the  heirs  until  Mt. 
Umeda's  death  and  as  the  suit  has  beep 
brought  within  twelve  years  of  the  death 
of  Mt.  Umeda  it  is  within  time. 

It  has  also  been  argued  before  us  that 
the  appellants  were  prejudiced  by  the 
fact  that  the  learned  District  Judge  in 
appeal  did  not  decide  the  question  whe- 
ther the  defendant  Lachman  was  not  an 
illegitimate  son.  If  Lachman  was  not 
illegitimate  he  would  have  an  equal  share 
with  the  three  plaintiffs.  It  does  not 
appear  that  the  appellants  would  have 
been  in  any  way  prejudiced  by  the  fact 
that  three  persons  have  obtained  the  pro- 
perty from  them  rather  than  four,  but 
we  find  in  the  first  place  that  the  ques- 
tion of  Lachman 's  illegitimacy  was 
never  raised  by  the  appellants  them- 
selves, secondly,  that  it  was  denied  by 
Lachman  himself  and  decided  against 
him,  thirdly,  that  he  never  questioned 
the  decision  of  the  Court  in  appeal  and 
lastly  that  the  appellants  themselves  ad- 
mitted that  it  was  the  three  plaintiffs 
who  were  entitled  to  sue  as  the  nearest 
reversioners.  This  ground  of  appeal  has 
no  force,  and  we  are  of  opinion  that  the 
suit  has  been  correctly  decided  by  the 
Courts  below.  We  therefore  dismiss  the 
appeal  with  costs. 

S.N./B-K.  Appeal  dismissed 
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BAZA   AND  PULLANUJJ. 

Ram  Adhin  and  others — Accused — Ap- 
plicants. 

v" 

Emperor— Opposite  Party. 

Criminal  Bevn.  No  117  of  1928,  Deci- 
ded on  4th  January  1929,  from  order  of 
SOBS.  Judge,  Pyzabad.D/-  20fch  November 
1928. 

Oudh  Criminal  Rulei,  Ch.  5,  R,  14— Origi- 
nal selection  of  jurors  made  without  any  ob- 
jection—Out of  eight  present  in  Court, 
Judge  chooaing  five  without  conducting 
second  ballot— Accused  having  no  objection 
to  that  choice— Irregularity  was  covered  by 
Criminal  P.  C.,  S.  537,— Criminal  P,  C., 
S.  276s  [But  see  A.  I.  £.  1927  Cal.  242.] 
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No  objection  was  taken  to  tha  original  selec- 
tion of  tha  jurors,  eight  of  whom  ware  present 
in  tha  Court,  and  instead  of  conducting  a 
sacond  ballot,  as  required  by  R.  14,  Oh.  5, 
Oudh  Criminal  Rules,  the  Judge  chose  five 
out  of  the  eight  present.  Thi  Judge  asked  the 
accused  whether  they  had  any  objection 
to  this  selection  but  they  had  none. 

Held  ;  that  the  irregularity  was  covered  by 
S.  537,  Criminal  P.  0.,  and  did  not  vitiate 
trial  :  8  Cal.  733,  Foil.;  33  All.  385,  Not.  Foil. 

[P  155  0  1] 

H.  N.  Misra  for  J.  N  Mtsra  and   Hy- 
der  Husein — for  Applicants. 
Govt.  Pleader — for  the  Crown. 

Judgment. — This  is  an  application  in 
revision  of  the  order  of  the  Sessions 
Judge  of  Fyzibad  who  dismissed  an  appeal 
against  a  conviction  by  the  Assistant  Ses- 
sions Judge  of  Fyzibad  in  a  case  tried  by 
n.  ]ury  The  only  point  raised  in  appeal 
before  him  was  that  the  trial  was  vitiat- 
ed by  the  fact  that  the  jury  were  not 
selected  by  lot  in  the  manner  provided  for 
by  B  14,  Chap.  5,  Oudh  Criminal  Rules 
The  same  point  his  been  raised  before  us 
The  rule  in  question  lays  down  an  elabo- 
rate procedure  which  should  be  adopted 
by  Judges  in  trials  both  by  jury  and  with 
the  aid  of  assessors  Not  only  have  the 
jurors  in  the  first  instance  to  be  chosen 
by  lot  out  of  the  list  of  jurors,  but  those 
who  have  been  so  chosen  have  to  be  again 
subjected  to  a  similar  process  in  open 
Court  in  order  to  determine  which  of  the 
jurors  or  assessors  who  are  present  should 
sit  for  the  trial.  In  the  present  case  no 
objection  has  been  taken  to  the  original 
selection  of  the  jurors  eight  of  whom  were 
present  in  Court,  but  it  appeirs  th  tt  in- 
stead of  conducting  a  second  ballot  the 
Judge  chose  five  of  the  eight  persons  pre- 
sent and  asked  the  accused  if  they  had 
any  objection  As  the  accused  had  no 
objection  the  trial  proceeded  We  have  no 
hesitation  in  aiying  that  this  irregularity 
is  one  which  oan  be  covered  by  S  537. 
Criminal  P.  C  It  is  not  eveu  suggested 
that  the  five  persons  who  sat  on  the  jury 
were  unable  to  perform  their  duties  fair- 
ly, or  thifc  the  three  persons  who  were 
not  selected  would  have  been  more  im- 
partial. It  is  a  purely  technical  error 
and  one  which  in  our  opinion  does  not 
vitiate  the  trial.  In  coming  to  this  deci- 
sion we  have  followed  the  authority  of 
the  Gdbloutfca  High  Court  in  the  oa.se  of 
The  Empress  v.  Jhitbbo  M  ah  ton  (l)  a,  de- 


oision  of  the  year  1882  which,  as  far  as 
we  know,  still  expresses  the  view  of  the 
Calcutta  High  Court  The  only  ruling 
which  we  have  been  shown  to  the  con- 
trary is  reported  in  Emperor  v.Bradshaw 
(2)  This  was  a  case  where  a  European 
British  subject  was  tried  under  the  spe- 
cial rules  which  were  then  in  force,  but 
we  are  unable  to  ascertain  from  the  judg- 
ment of  the  learned  Judge  what  the  exact 
error  was  which  was  committed  by,  the 
Court  below,  and  which  in  his  opinion 
vitiatel  the  trial  We  are  satisfied  that 
the  decision  of  the  Calcutta  High  Court, 
to  which  we  have  referred,  rightly  ex- 
presses the  law  on  the  subject  and  we 
dismiss  this  application. 

3  N  /R  K.  Revision  dismissed. 


(!2)  [1911] 
1S2. 


j='J  i.~C    278=8  A.  L.J. 


(1)  [1882]  8  Oal.  739=12  W.  R.  233. 
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WAZIR  HAS  VN,  Ac*.  C.  J    AND  MISRA,  J. 

G.  Meken-if  &  Co.,  Ltd.  —  PUintiff— 
Appellant 

7. 

Mohammad  Alt  Haider  Khan — Defen- 
dant— Respondent 

Second  Appeil  No.  306  of  1928,  Do- 
oided  on  16th  January  1929,  from  de- 
cree of  Dist  Juiga,  Luck  now,  D/-  22nd 
May  1928 

Contract — Construction  —  Hire  purchase — 
A  let  hi§  motor  to  B  and  received  in- 
itial money  as  consideration  for  allowing  B 
option  to  buy — B  to  become  absolute  owner 
aft-r  paying  certain  monthly  instalment! — 
Jj  obtained  option  to  buy  but  was  under  no 
obligation  to  esercise  it  —  Contract  waa 
merely  one  of  hire  and  ownership  of  motor" 
did  not  vest  in  B. 

If  IQ  substance  there  ia  an  agreement  to  buy, 
the  parties  cannot  by  calling  it  a  hiring  or  by 
mere  juggling  with  words  escape  from  the 
consequences  of  fch,-  contract  in  which  they 
entered  ,  but  if  tha  contract  imports  no  legal 
obligation  to  buy  there  is  no  such  agreement. 

[P  157  C  1] 

A  and  B  entered  into  a  contract  whereby  A 
(described  as  owner  in  the  contract)  agreed  to 
let  his  motor  to  B  (called  the  hirer),  and  re- 
ceived a  aum  of  money  from  B  in  considera- 
tion for  allowing  the  option  of  purchasing  the 
oar.  The  motor  was  to  be  the  absolute  pro- 
perty of  B  when  he  paid  a  certain  number  of 
monthly  instalments  following  upon  the  pay- 
ment of  the  initml  sum. 

Held  :  that  the  purchaser  obtained  the  op- 
tion of  purchase  but;  he  was  under  no  legal 
obligation  to  exercise  it.  So  it  was  merely  a 
contract  of  hire  and  the  ownership  of  the  Q»r 
did  not  vest  in  B.  Lee  v.  Butler,  (1893)  3  Q.  B. 
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318  Expl.  and  Dist.;  Lewis  v.  Thomas,  (1919)  1 
K.  B.  319  ;  Helby  v.  Ma  thews,  (1895)  A.  C.  471 
and  A.I.R.  1925  Bom.  18,  Rel  on.  [P  157  0  2] 

M.  -  Wasim  and  D.  2V.  Bhattacharji— 
for  Appellant. 

Hyder  Husein — for  Respondent. 

Judgment.—  This  is  the  plaintiffs' 
appeal  from  the  decree  of  the  District 
Judge  of  Luoknow  dated  the  22nd  May 
1928,  which  reversed  the  decree  of  the 
Court  of  first  instance  and  dismissed  the 
plaintiffs'  suit.  The  only  relief  for  which 
the  claim  was  laid  was  the  recovery  of  a 
motor  car.  The  appellants  are  entitled 
to  the  relief  if  the  agreement  under  which 
the  car  passed  into  the  possession  of  the 
defendant-respondent  was  a  contract  of 
hire  with  an  option  to  purchase.  On  the 
other  hand,  if  under  the  same  contract 
the  ownership  of  the  car  vested  in  the 
defendant  the  relief  must  fail.  The 
lower  appellate  Court  is  of  opinion  that 
the  latter  view  is  the  right  view. 

The  contract  in  question  is  evidenced 
by  a  duly  executed  deed  dated  1st  No- 
vember 1924.  We  are  of  opinion  that  the 
interpretation  placed  by  the  appellants  on 
the  deed  just  now  mentioned  is  the  cor- 
rect interpretation.  The  deed  opens  by 
the  description  of  the  respective  status  of 
the  parties  in  the  matter  of  the  contract 
contained  therein.  The  appellants  are 
described  as  "the  owners"  on  the  one 
part  and  the  respondent  "the  hirer"  on 
the  other  part  The  relevant  clauses  of 
the  deed  are  as  follows  : 

1.  The  owners   agree   bo   let   on   hire  to  the 
hirer   and  the   hirer   agrees   to   take  from  the 
owners  one  01  model    maker  Overland   touring 
car  No.  1,28526   as    described    in    the  schedule 
Attached  hereto. 

2.  The  owners  hereby  acknowledge  receipt  of 
the  sum  of  rupees  one  thousand  and  thirty-six 
for   the   option   of   purchase   hereinafter    con- 
tained.    If  the  hirer  shall  exercise  such  option 
credit  will  be  given  to  tho  hirer   for  that   sum. 
If  he   does    not,    then    such    sum    shall  belong 
absolutely  to  the  owners. 

3.  The  hirer  to  pay  the   owners   without    de- 
mand the   sum  of  rupees    one  hundred   eighty- 
nine  on  the  first  day  of  every   calendar   month 
for   the    hire  of  the    said  motor  car,  the  first  of 
anon   payments   to  be    made  on  the  first  day  of 
December  1924. 

4.  All   such  payments   made  under  the  last 
preceding  clause  shall  be   credited    to   the  ac- 
count of  the  hirer  against  the  total   cost  of  the 
motor  oar  as  set  forth  in    the    next    succeeding 
clause.  ' 

5.  When  the    hirer    has    paid    the    owners 
monthly  instalments  of  Rs.  2,268  making,    in- 
clusive   of  the  initial   payment  set   forth  in 
Ol.   2,    the  total  sum   of   Ra.   8,904,     the   aaid 
motor  oar  shall  become  the   absolute   property 


of  the   hirer  and   this  agreement  shall  termi- 
nate. 

6.  The  hirer    agrees  that  until  such  time  as 
he  shall  have  paid  the  aforesaid  monthly   pay- 
ments herein  before  mentioned.  .  .  . 

(a)  The  said   motor   car    shall    remain    the 
absolute  property  of  the  owners. 

(b)  ...  (e)  ....  (d)  ....(•) (f) 

7.  If  tho  hirer 

(a)  shall  make  default  in  punctually  paying 
any  hire  instalment  or 

(b)  ...  (c)  ...  (d)  ... 

(e)  shall  fail  to  observe  and  perform  any  of 
the  agreements  and  conditions  contained  in 
this  agreement  then  in  any  such  case  this 
agreement  shall  immediately  cease  and  it 
shall  be  lawful  for  tho  owners,  their  servants 
or  agents  to  enter  by  force  if  necessary  upon 
any  premises  in  which  tho  said  car  may  for 
the  time  being  be  and  to  seize  and  take  away 
the  same,  no  matter  where  the  said  motor  car 
may  be  at  the  time  of  seizure  and  in  the  event 
of  such  seizure  the  owners  may  sell  the  motor 
oar  either  privately  or  by  public  auction  and 
out  of  the  proceeds  of  such  sale  shall  be  en- 
titled to  pay  to  themselves  all  moneys  which 
may  be  then  dua  to  them  under  these  presents 
and  shall  pay  the  balance  of  such  proceeds 
(if  any)  to  the  hirer. 

In  the  plain  language  of  this  deed  we 
find  nothing  to  support  the  contention 
thai  the  ownership  of  the  car  in  question 
was  transferred  from  the  date  of  the  con- 
tract from  the  appellants  to  the  respon- 
dent. Indeed  according  to  our  judgment 
there  is  no  room  for  such  a  contention  on 
the  face  of  this  document.  It  is  said, 
however,  that  the  substance  of  the  tran- 
saction evidenced  by  the  deed  in  question 
must  be  looked  at  and  not  its  mere  words- 
We  agree  But  the  substance  must  be 
ascertained  by  consideration  of  the  rights 
and  obligations  of  the  parties  as  stated  in 
the  several  provisions  of  the  whole  of  the 
agreement.  In  support  of  the  construc- 
tion placed  by  the  defendant  the  learned 
District  Judge  relies  on  the  case  of  Lee 
v.  Butler  (I)  According  to  him  this 
case 

"decided  that  where  the  alleged  hirer  agreed 
to  pay  all  the  instalments  thfe  agreement 
amounted  to  an  agreement  to  pay." 

We  think  that  the  learned  Judge  has 
misunderstood  the  decision  in  that  case. 
There  one  L,  being  in  possession  of  furni- 
ture under  a  hire  and  purchase  agreement 
made  with  the  plaintiff,  sold  and  deli- 
vered the  furniture,  before  the  last  pay- 
ment had  accrued  due  or  been  paid,  to 
the  defendant,  who  received  it  in  good 
faith  and  without  notice  that  the  plaintiff 
had  any  right  in  respect  of  it.  It  was 
decided  that  the  sale  and  delivery  to  the 

(I)  [1893]  2  Q.  B.   318=62  L.  J.  Q.  B.  591=43 
W.  B.  88=69  L.  T.  870. 
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Defendant  was  within  the  provisions  of 
-S.  9  Factors  Act  1889  (52  and  53  Viet. 
G.  45)  and  therefore  valid.  Lord  Bsher, 
M.  B  and  Kay,  L.  J.,  held  that  the  agree- 
ment was  hire  and  purchase  agreement  to 
buy  the  goods  and  Kay  L.  J.  added  that 
-the  clause  provides  in  effect  that 

"the  goods  shall  become   the   absolute   pro- 
perty of  the  hiror  when  the  two  sums,  amount- 
ing to  .......  £9  have  been  paid." 

In  the  arguments  before  us  stress  was 
laid  on'Cl.  5  of  the  agreement  in  question 
and  it  was  said  that  in  the  present  case  — 
as  in  Lee  v.  Butler  (l)  —  the  motor  oar 
was  to  become  the  absolute  property  of 
ihe  hirer  when  the  hirer  has  paid  the 
owners  the  monthly  instalments  follow- 
ing the  initial  payment  of  Rs  1,036. 
This  argument  ignores  altogether  the  pro- 
vision contained  in  01  2  of  the  agreement. 
According  to  that  clause  the  hirer  had 
the  option  to  buy  or  not  to  buy  the  car. 
In  consideration  of  this  right  of  option 
the  hirer  paid  the  initial  sum  of  Rs  1,036 
It  was  open  to  him  nob  to  exercise  this 
right.  If  he  did  then  the  initial  sum 
paid  by  him  shall  be  credited  in  his 
favour  but  if  he  did  not,  it  shall  belong 
to  the  owners  In  face  of  this  provision 
as  to  option  it  is  impossible  to  construe 
this  deed  as  a  deed  evidencing  an  out-and- 
out  sale  where  the  price  of  the  thing 
bought  was  to  be  paid  in  certain  instal- 
ments We  think  that  the  present  case 
is  in  line  with  the  case  of  Lewis  v. 
Thomas  (2),  The  leading  case  on  the 
subject  is  Helby  v  Matthews  (3),  In 
this  case  Lee  v  Butler  (l)  was  referred 
to  in  the  judgments  delivered  by  their 
Lordships  and  distinguished.  From  the 
decision  in  that  case  we  infer  the  prin- 
ciple of  interpretation  to  be  that  if  in 
substance  there  is  an  agreement  to  buy 
the  parties  cannot  by  calling  it  a  hiring 
or  by  mere  juggling  with  words  escape 
from  the  consequences  of  the  contract  in 
which  they  entered  but  if  the  contract 
imports  no  legal  obligation  to  buy  there 
is  no  such  agreement.  We  think  it  would 
be  useful  to  quote  the  following  from  the 
judgment  of  Lord  Wasfcon  in  the  case  of 
Helby'v.  Ma  thews  (3)  : 

"Apart  from  the  arrangement  for  hire  of  the 
piano,  the  only  right  given  to  Browster  by  the 
agreement  in  question  waa  the  option  to  be- 
come a  purchaser.  It  is  true  that  whilst  he 
under  no  obligation  to  buy  the  appellant 


waa  legally  bound  to  give  him  that  option,  and 
oould  not  rebraot  it,  if  the  other  stipulations 
of  the  contract  were  duly  observed  by  the 
hirer.  But  the  possession  of  such  a  right  of 
option  was,  in  no  sense,  an  agreement  by 
firewater  to  buy  the  piano  and  the  appellant's 
obligation  to  give  the  option  was  not,  in  the 
sense  of  law,  an  agreement  by  him  to  sell.  In 
order  to  constitute  an  agreement  for  sale  and 
purchase,  there  must  be  two  parties  who  are 
mutually  bound  by  it.1' 

As  we  have  said  before,  in  the  present 
ca.se  the  hirer  obtained  the  option  of  pur- 
chase in  consideration  of  the  initial  pay- 
ment and  having  thus  obtained  the  right 
it  was  open  to  him  to  exercise  it  or  not 
to  exercise  it,  in  other  words,  he  was  under 
no  legal  obligation  to  exercise  it. 

The  respondent's  learned  advocate  cited 
the  case  of  A  Cecil  Cole  v  Nanalal 
Morari  Dave  U).  The  judgment  in  that 
case  clearly  shows  that  the  distinction 
between  the  two  classes  of  cases  lies  in 
the  element  as  to  whether  there  is  or 
there  is  not  an  obligation  to  purchase. 

We  accordingly  allow  this  appeal,  set 
aside  the  decree  of  the  Court  below  and 
decree  the  plaintiffs'  suit  with  cobts  in 
this  Court  and  in  the  lower  appellate 
Court.  As  to  the  costs  in  the  Court  of 
first  instance  we  direct  that  the  parties 
shall  bear  their  own  costs  in  that  Court. 

S.N  /R  K.  Suit  decreed 

(4)T. 1.  R.  1923  Bom.  1S-4J  Bom.~172.~ 


(2)  [1919]    1   K.  B,  319=118  L.  T.  639=88 

L.  J.  K.  B.  275. 
1(3)  U895J    A.   0,   471=64^  L.  J.  Q.  B.  465=30 

J.  P.  20=43  \Y.  K.  561=72  L.  T.  841. 
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RAZA  AND  PULLAN,  JJ. 

Emperor — Appellant, 
v. 

On — Accused — Respondent 

Criminal  Appeal  No  324  of  1928,  De- 
cided on  20th  December  1928,  from  order 
of  1st  Class  Magistrate,  Gonda,  D/-  27th 
April  1928. 

ArmiAct  (11  of  1878),  S  19  (c)— Even 
servant  carrying  matter's  gun  in  British 
India  for  having  it  repaired— No  acknow- 
ledged license— Servant  will  not  be  protec- 
ted. 

Evan  a  servant  who  \a  found  iu  British 
India  carrying  a  gun  for  the  purpose  of  hav- 
ing it  repaired,  which  haa  no  license  acknow- 
ledged by  the  British  Government,  will  not  be 
protected  from  the  provisions  of  S.  10  read 
with  S.  6.  24  All,  454,  DisL  [P  158  G  1] 

Q.  H.  Thomas— for  the  Crown. 
Zafar  Husain— for  Respondent. 
Judgment. — This    is  an  appeal   pre- 
ferred by  the  Local    Government   against 
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the  acquittal  of  one  Ori  who  was  found 
in  possession  of  a  double-barrelled 
muzzle-loading  gun  without  license  at 
Kawwapur  railway  station  in  the  district 
of  Gonda  The  Magistrate  acquitted  the 
accused  on  the  ground  that  no  offence  haa 
been  committed  Although  there  is  no 
license  for  this  gun  in  British  India,  the 
Magistrate  isof  opinion  that  as  the  accused 
is  a  servant  and  the  gun  belongs  or  is 
sj,id  to  belong  to  his  master,  he  was  able 
to  bring  it  into  British  India  for  the  pur- 
poses of  repairs  without  a  license  The 
Magistrate  relies  upon  certain  rulings 
none  of  which  apply  to  a  case  where  a 
gun  has  been  brought  into  British  India 
without  any  license  in  British  India  for 
possession  of  the  gun  The  judgment  on 
which  he  principally  rolies  is  reported  in 
Emperor  v  Harpal  Rai  (l),  which  is 
the  case  of  the  transfer  of  a  licensed  gun 
for  a  temporary  purpose  to  a  person  other 
than  the  licensee  The  other  rulings 
mainly  deal  with  the  cases  of  servants 
and  others  who  carry  guns  belonging  to 
their  masters  for  some  temporary  pur- 
pose No  doubt  the  case  set  up  by  the 
accused  is  that  this  gun  belongs  to  his 
master  and  that  ho  was  ciriying  it  for 
a  temporary  purpose.  It  may  be  so,  but 
in  the  first  place  ho  had  to  prove  that 
this  was  a  gun  for  which  there  was  a  valid 
license  in  British  India  He  has  attemp- 
ted to  show  that  the  gun  is  licensed  in 
Nepal  State  He  has  not  done  so  The 
two  documents  which  he  has  produced 
and  which  are  alleged  to  be  licenses  are 
[not  legally  proved  and  the  number  con- 
jtained  in  ono  of  them  which  refers  to  a 
double-barrelled  muzzle-loading  gun  is 
not  the  same  as  the  number  on  this  gun 
!ln  the  license  the  number  is  666  whereas 
jthe  gun  bears  the  number  796  and  we 
'cannot  see  how  the  license  can  refer  to 
this  gun 

In  our  opinion  there  is  no  rul- 
ing which  protects  a  person  without 
license  and  who  is  found  in  British  India 
carrying  a  gun  which  has  no  license  ac- 
knowledged by  the  British.  Government 
from  the  provisions  of  S.  19  read  with 
8  6,  Arms  Act.  On  the  other  hand  we 
are  prepared  to  accept  the  Magistrate's 
view  that  the  accused  is  merely  the  ser- 
vant of  some  lady  in  the  Nepal  State  and 
that  he  brought  this  gun  to  British  India 
for  the  purpose  of  having  it  repaired. 
Under  those  circumstances  we  do  not 

(1)  [1902]  24  All.  454=(1902)  A.  W.  N.  123. 


consider  it  necessary  to  impose  a  sentence 
of  imprisonment. 

We  therefore  accept  this  appeal,  set 
aside  the  order  of  acquittal  passed  by 
the  Magistrate  and  find  the  accused 
guilty  under  8.  19  (o),  Arms  Aot  (Act  11 
of  1878)  and  sentence  him  to  pay  a  fine  of 
Bs  50  or  in  default  to  undergo  three 
month's  simple  imprisonment 

9  N  /B  K  Acquittal  set  aside. 


A  I  R  1929  Oudh    158 

WAZIR  HASAN,  Ag  C.  J.,  AND  MISRA,  J 
Ram  Aforai/i^Plainliff  —  Appellant 


Sheo  Darshan  —  Dafen-ldnt  —  Respon- 
dent 

First  Appeal  No  145  of  1927,  Decided 
on  17th  January  1929,  from  decree  of 
Sub-  Judge,  Rio  Bireh,  D'-  8th  Septem- 
ber 1927 

Oudh  Laws  Act,  S.  13  —  Son,  manager  of 
family  —  Falh-r's  psnonal  right  of  pre" 
emption  is  not  loit  by  aon'i  refusal. 

Even  vvlure  ,1  son  ia  th?  manager  of  the* 
family  property,  ib  cannot  be  concluded  that 
bhj  son  19  the  agent  of  bhg  father  for  bhe  pur- 
pose of  refusing  an  offer  of  a  salo  of  proparby 
bo  which  the  father  may  wish  to  lay  claim  in 
his  personal  right  by  bringing  a  suit  for  pre- 
emption founded  on  the  statutory  provisions- 
of  the  Oudh  Laws  Ac!,.  1  O.  C.  254  and  ,j  O.  C. 
395,  Ref.  [P  16001} 

Radha  Krishna  to*  A.  P.  Sen  and  Sheo 
Gobmd  Tnpathi—lQM  Appellant 

M  Wasim  and  Naimullah  —  for  Res- 
pondent 

Judgment.  —  This  is  the  plaintiff's  ap- 
peal from  the  decree  of  the  Subordinate 
Judge  of  Erie  Bireli,  dated  8th  September 
1927.  The  appellant's  suit  has  baen  dis- 
missed by  the  decree  under  appeal 

On  28th  January  1926  a  5  annas  4  pies- 
share  situate  in  village  Find  aria,  pargana 
Inhauua,  in  the  district  of  Bae  Barelir 
was  purchased  by  Sheo  Darshan,  defen- 
dant (since  deceased  and  now  represented 
by  his  son,  Shanker  Dat,  the  sole  respon- 
dent in  this  appeal)  ostensibly  for  a  sum. 
of  Bs  12,000  By  means  of  the  suit  out 
of  which  this  appeal  has  arisen  Bam 
Narain  claimed  to  enforce  his  right  of 
pre-emption  in  respect  of  the  sale  of  28th 
January  1926.  The  defence  gave  rise  to 
several  issues  One  of  the  issues  was: 
"Is  the  plaintiff  estopped  from  suing  as 
_  alleged?"  In  answer  to  this  issue  the 
"finding  of  the  Court  below  is  in  the 
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affirmative  and  on  the  basis  of  that  find- 
ing alone  the  suit  has  been  dismissed. 
The  decision  of  the  learned  Subordinate 
Judge  on  every  other  issue  in  the  case 
has  been  accepted  before  us  by  both  the 
parties  and  it  is  agreed  that  if  the  finding 
of  the  Court  below  on  the  issue  relating 
to  estoppel  is  reversed  by  us,  the  plaintiff 
should  be  given  a  decree  for  pre-emption 
on  payment  of  Bs  12,000. 

The  Maw  of  pre-emption,  as  it  is  ad- 
ministered in  the  Province  of  Oudh,  is 
contained  in  Chap.  2,  consisting  of  ten 
sections  (Ss.  6  to  15),  Oudh  Laws  Act, 
1876.  By  virtue  of  the  provisions  of 
S.  13  a  person  entitled  to  a  right  of  pre- 
emption may  bring  a  suit  to  enforce  such 
right  on  the  ground,  amongst  others  that 
no  due  notice  was  given  as  required  by 
S.  10.  It  is  admitted  on  both  sides  that 
the  appellant  is  a  person  entitled  to  a 
right  of  pre-emption.  It  is  also  admitted 
that  no  due  notice  as  required  by  S  10 
was  given  in  this  case.  On  these  facts, 
therefore,  the  appellant  is  prim  a.  facie 
entitled  to  a  decree  but  it  is  said  that  he 
is  estopped  from  enforcing  his  right  of 
pre-emption  on  the  ground  that  one  of 
the  vendors,  Surajpj.1  Singh,  asked  Mohan 
Lai,  son  of  the  appellant,  as  to  whether 
he  would  purchase  the  property.  Mohan 
Lai  in  answer  declined  to  do  so.  On 
these  premises  being  established,  accord- 
ing to  the  learned  Subordinate  Judge,  the 
plea  of  estoppel  must  be  given  effect  to. 

It  is  not  necessary  to  decide  the  some- 
what vexed  question  as  to  whether  a  plea 
of  estoppel  of  the  nature  put  forward  in 
this  case  is  entertainable  at  all,  having 
regard  to  the  requirement  of  the  statutory 
law  that  there  must  be  a  notice  as  to  the 
proposal  of  sale  given  according  to  the 
formalities  prescribed  by  that  law.  A 
-single  Judge  of  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh  decided 
in  Mar  yam  Beg  am  v.  Tika  (1)  that  oral 
•evidence  of  notice  prescribed  in  S  10, 
Oudh  Laws  Act,  1876,  is  inadmissible. 
In  the  case  of  Bhagwat  Singh  v.  Nazir 
Husain  (2)  decided  by  Mr.  (now  Sir 
Edward)  Chamier,  it  was  held  that  in 
H  suit  for  pre-emption  although  notice  in 
writing  is  not  given  by  the  vendor  the 
plaintiff  may  be  estopped  from  claiming 
pre-emption,  if  it  is  proved  that  the  pro- 
perty was  offered  to  him  for  a  certain 
price,  that  he  refused  to  purchase  at  that 

.7lj  [1898]  T6.  57^54] 
(2)  [1902]  5  O.  0,  895. 


price  and  that  he  expressly  consented 
to  the  purchase  of  the  property  by  the 
vendee 

The  facts  are  as  follows  and  they  were 
not  disputed  before  us  at  the  hearing  of 
the  arguments  in  this  appeal  The  ap- 
pellant and  his  son,  Mohan  Lai,  consti- 
tute a  joint  Hindu  family.  The  family 
is  possessed  of  certain  zamindari  share  in 
the  village  of  Pindaria,  in  which  the 
share  in  suit  is  also  situate.  The  appel- 
lant generally  lives  in  Calcutta  where  he 
carries  on  a  printing  press.  At  times  he 
comes  to  his  village  While  the  appel- 
lant is  absent  Mohan  Lai  naturally  carries 
on  the  household  work  and  the  manage- 
ment of  the  zamindari  share  in  the 
village.  Mohan  Lil  is  25  years  of  age. 
Early  in  the  year  1925  the  appellant 
executed  a  formal  power-of-attorney  in 
favour  of  Mohan  Lai  and  on  its  destruc- 
tion by  fire  a  fresh  power  was  executed  in 
August  1926  Neither  a  copy  of  the 
former  power  nor  the  original  or  a  copy 
of  the  latter  has  been  produced  in  this 
oase  and  it  has  never  been  suggested  on 
behalf  of  the  respondent  that  Mohan  Lai 
had  received  under  any  of  these  powers 
express  authority  to  act  on  behalf  of  his 
father  in  matters  like  the  one  involved  in 
the  present  case  But  it  is  argued  that 
on  the  facts  stated  above  Mohan  Lai 
must  be  deemed  to  be  a  manager  of  the 
joint  Hindu  family,  that  his  conduct  in 
refusing  to  buy  the  property  fell  within 
the  scope  of  usual  authority  of  a  mana- 
ger and  was  therefore  binding  on  the 
plaintiff. 

We  cannot  accede  to  this  argument. 
In  the  first  place,  having  regard  to  the 
evidence  on  the  record  and  particularly 
of  Mohan  Lai,  who  alone  gives  some 
details  as  to  the  work  he  does  on  behalf 
of  his  father,  we  are  unable  to  accept  the 
contention  that  Mohan  Lil  must  be 
treated  to  have  been  occupying  the  posi- 
tion of  a  manager  of  the  family  at  the 
time  when  the  offer  is  said  to  hive  been 
made  to  him  The  sale  in  question  was 
made  by  a  registered  deed  of  28th  Janu- 
ary 1926  and  according  to  the  evidence  of 
Surajpal  Singh,  one  of  the  vendors,  the 
sale  was  settled  a  month  before  the  execu- 
tion of  the  deed.  Surajpal  Singh's  ver- 
sion is  that  after  the  a  ale  had  been  settled 
wibh  the  respondent  he  offered  the  pro- 
perty for  purchase  to  Mohan  Lil.  He 
took  Mohan  Lai  to  be  an  agent  of  his 
father.  Mohan  Lai  in  his  evidence 
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denied  the  alleged  offer.  The  learned 
Judge  in  the  trial  Court  has  accepted  the 
evidence  of  Su raj  pal  Singh  and  of  Sheo 
Adhar  as  against  the  evidence  of  Mohan 
Lai  as  to  the  offer  made  and  the  refusal 
by  Mohan  Lai  and  we  have  done  the 
same.  Mohan  Lai  was  examined  as  a 
witness  in  this  case  on  7th  September 
1927.  He  states  that  he  is  the  plaintiff's 
agent  for  li  years.  This  obvioualy  has 
a  reference  to  the  power-of-attorney  ex- 
ecuted in  August  1926  by  the  appellant  in 
favour  of  Mohan  Lai.  As  to  the  terms 
of  the  authority  we  have  already  said 
that  they  are  not  proved.  As  to  his 
work  on  behalf  of  his  father  outside  the 
scope  of  the  written  authority,  all  he 
tells  is  that  he  has  been  doing  his  father's 
work  for  the  last  two  years  since  the 
death  of  his  grandmother  and  that  during 
her  lifetime  she  looked  after  his  father's 
work  with  the  aid  oE  an  agent.  He  also 
said  that  his  father  comes  home  at  times. 
On  the  evidence  therefore  we  are  not 
satisfied  that  Mohan  Lai  occupies  the 
position  of  a  manager  of  the  family  in 
whose  favour  an  agency  by  implication 
may  be  deemed  to  have  been  created  by 
his  father.  But  even  if  it  be  granted 
that  he  is  the  manager  of  the  property 
of  the  family,  from  that  alone  we  are 
unable  to  draw  the  conclusion  that  the 
son  is  the  agent  of  the  father  for  the  pur- 
pose of  refusing  an  offer  of  a  sale  of  pro- 
perty to  which  the  father  rn.iy  wish  to 
lay  claim  in  his  personal  right  by  bring- 
ing a  suit  for  pre-emption  founded  on  the 
statutory  provisions  of  the  Oudh  Laws 
Ace.  Clearly  a  right  of  pre-emption  is  a 
personal  right  in  the  sense  that  it  is  con- 
ferred OD  a  coBharer.  It  must  be  con- 
ceded that  both,  father  and  son.  being 
members  of  a  joint  family  are  oosharers 
if  any  of  them  is  recorded  as  such  in  the 
revenue  registers  of  the  village-  That 
the  appellant  is  so  recorded  is  ad- 
mitted. This  being  so,  it  follows  that 
each*  is  entitled  to  enforce  his  claim 
for  pre-emption  in  his  own  right.  We 
accordingly  allow  this  appeal,  set  aside 
the  decree  of  the  lower  Court  and 
decree  the  plaintiff's  suit  on  condition 
that  he  deposits  in  the  Court  below  the 
sum  of  Ra.  12,000  within  three  months 
from  the  date  of  the  decree  of  this  Court. 
In  case  of  default  the  suit  shall  stand 
dismissed  with  costs  in  both  the  Courts. 
If  the  deposit  is  made  ag  is  hereby  dir- 
ected the  plaintiff  will  be  entitled  to  his 


costs  in  both  the  Courts  and  he  will  be» 
permitted  to  deduct  the  amount  of  costs 
from  the  sum  of  Bs.  12,000  in  making  the* 
required  deposit. 

M.N./R-K-  Appeal  allowed. 
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MlSBA    AND   PULLAN,   JJ. 
Jagmohan  Das — Plaintiff — Appellant 

v. 

Indar  Prasad  and  others — Defendaifcs^ 
— Eespondeots. 

First  Appeal  No.  81  of  1928,  Djciled 
on  25th  January  1929,  from  order  of  the 
Addl  Sub-Judge,  Lucknow,  D/-  22nd 
March  1928 

(a)  Tranifer  of  Property    Act,  S.  41—  S.  41 
will    not    protect     transferee    who    has    not 
mad?  neceuary  enquiries  about    title  of  real 
owner. 

Only  those  persona  are  entitled  to  claim 
protaction  under  S.  41  who,  in  spite  of  neces- 
sary enquiry,  have  nob  baon  able  to  discover 
who  the  real  owner  of  the  proparty  is,  and 
who  have,  in  full  belief  that  the  parson  mak- 
ing a  transfer  in  their  favour  is  the  parson 
really  entitled  to  that  proparty,  taken  the 
transfer  from  him.  If  the  transferee  has- 
not  made  necessary  enquiries  about  the  title 
of  the  real  owner  the  protection  afforded  by 
S.  41  is  not  available  to  him.  [P  162  G  1] 

(b)  Evidence  Act,    S.  115 — Mortgagor  and 
mortgagee— 4  auing  on  hii  mortgage    joining 
hii  co-mortgagee  B  as  defendant — D   not    ap- 
pearing   in    Court    and    decree  patted  exclu- 
sively  in  favour   of    A— A   executing    decree 
receiving    money    and    giving    discharge — B 
cannot  urge  that  this    position  was  not  legal- 
ly available  to  A, 

Where  a  co-mortgagee  A  sued  on  fcho  mort- 
gage impleading  the  other  mortgagee  B  aa 
defendant,  but  the  latter  never  appeared  in 
Court,  and  the  decree  was  exclusively  passed 
in  former's  favour,  A  was  entitled  to  execute 
it  and  to  give  valid  discharge  to  the  judgmant- 
dobtor  or  to  the  puisne  mortgagee  and  if  such 
discharge  has  been  given  and  A  has4*  received 
money,  it  would  dot  bo  open  to  7?  to  urge  that 
this  position  was  not  legally  available  to  A. 

[P  162  0  2] 

Daya  Kishaji  Seth — for  Appellanb. 

Bam  Bharose  Lai—lor  Respondent  3. 

Judgment  — This  is  an  appeal  arising 
out  of  a  declaratory  suit  The  facts  of 
the  case  are  that  the  plaintiff. appellant;, 
Lala  Jagmohan  Das,  and  his  brother,  Lala 
Indar  Prasad,  defendant  1,  constituted 
prior  to  1915  members  of  a  joint  Hindu 
family;  that  out  of  the  joint  family 
funds  money  WAS  advanced  to  one  ML 
Bakhtawar  Bega,m  by  virtue  of  a  mort- 
gage deed,  dated  20th  July  1914,  in  whiob 
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was  hypothecated  the  property  situate  in 
the  district  of  Gawnpore  and  in  the  city 
of  Lucknow;  and  that  in  a  partition  bet- 
ween the  two  brothers  which  took  place 
in  1915  the  said  mortgage-deed  had  been 
allotted  in  equal  shares  to  both  of  thdtn. 

A  suit  was  brought  on'fche  basis  of  this 
mortgage-deed  by  La  la  Inder  Prasad 
alone,  and  a  decree  was  passed  on  20th 
February  1925,  in  his  favour.  It  appears 
that  whtfn  Lala  Inder  Prasad  instituted 
the  suit  on  tho  aforesaid  mortgage  he 
also  impleaded  plaintiff-appellant  as  a. 
defendant  in  that  case  alleging  that  he 
had  declined  to  join  him  as  a  plaintiff  in 
the  suit.  It  further  appears  that  the 
said  decree  was  transferred  by  Lala  Inder 
Prasad  to  defendants  2  and  3,  who  are 
the  sons  of  one  Lala  Purshottam  Das, 
who  is  also  a  defendant  (5)  in  this  case. 
His  brother  Lala  Jugal  Kishore  has  been 
impleaded  as  defendant  4.  It  would  thus 
appear  that  defendants  2  to  5  constitute 
a  joint  Hindu  family.  Tho  present  suit 
has  been  brought  by  tho  plaintiff-appel- 
lant for  obtaining  a  declaratory  decree 
to  the  effect  that  he  is  the  owner  of  half 
the  decree  since  the  mortgage  on  the 
basis  of  which  the  said  decree  was  passed 
was  owned  in  equal  shares  by  him  and 
his  brother,  defendant  1,  that  the  sale- 
deed  executed  by  Lala  Inder  Prasad  in 
favour  of  defendents  2  and  3  in  respect 
of  the  entire  decree  is  null  and  void  and 
that  he  is  entitled  to  have  the  decree  ex- 
ecuted to  the  extent  of  his  half  share  in  it. 

The  suit  was  contested  principally  by 
defendants  2  and  3,  who  urged  iu  their 
defence  that  the  decree  obtained  by  de- 
fendant 1  being  in  his  favour  alone  he 
was  entitled  to  have  it  executed  and  re- 
alize the  whole  amount  due;  that  they 
having  paid  tho  whole  amount  due  under 
the  decree  had  obtained  a  sale-deed  in 
respect  thereof  from  defendant  1;  and 
that,  therefore,  the  plaintiff  had  no  re- 
medy against  defendants  2  and  3,  but 
should  obtain  from  defendant  1  half  the 
amount  which  had  been  paid  by  them 
to  him  as  sale  price  for  the  said  decree. 
They  also  contended  that  they  had  pur- 
chased this  decree  out  of  their  own  per- 
sonal funds  and  not  of  the  funds  of  the 
joint  family,  to  which  they  and  their 
father  and  uncle  (defendants  4  and  5)  be- 
longed, and  that  they  having  purchased 
it  from  an  ostensible  owner,  the  plaintiff 
was  not  entitled  to  avoid  the  sale  exeon- 
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ted  in  their  favour  under  the  provisions 
of  8.  41,  T.  P.  Act,  4  of  1882. 

The  suit  was  tried  by  the  learned  Ad- 
ditional Subordinate  Judge  of  Lucknow 
to  whose  Court  it  had  been  transferred 
and  who  by  his  decree  dated  22nd  March 
1928,  gave  the  plaintiff  a  decree  against 
defendant  1  for  half  the  consideration, 
for  which  the  original  decree  had  been 
transferred  by  him  in  favour  of  defen- 
dants 2  and  3  and  dismissed  the  suit  so 
far  as  the  other  defendants  were  con- 
cerned. This  decree  was  passed  upon  a 
finding  to  the  effect  that  defendants  2 
and  3  having  taken  a  sale-deed  of  the 
decree  from  Lala  Inder  Prasad  in  whose 
favour  it  stood,  the  plaintiff  was  not  en- 
titled to  claim  any  relief  against  them, 
but  was  only  entitled  to  claim  from  de- 
fendant 1  half  the  sale  consideration  for 
which  the  decree  had  been  sold. 

The  plaintiff-appellant  has  brought 
the  present  appeal  against  this  decree 
and  the  contention  now  urged  on  his 
behalf  is  to  the  effect  that  the  mortgage- 
deed  executed  by  Mt.  Bakhtawar  Begam 
being  the  property  of  the  plaintiff  and 
his  brother  defendant  1  in  equal  shares, 
he  must  be  held  to  be  entitled  to  be  the 
owner  of  the  decree  also  to  the  extent 
of  half  and  that,  therefore,  the  sale-deed 
executed  by  defendant  1  in  favour  of 
defendants  2  and  3  should  be  considered 
operative  only  to  the  extent  of  half,  and 
that,  therefore,  they  should  be  declared 
as  entitled  to  execute  the  decree  only  to 
that  extent. 

We  have  heard  the  arguments  in  this 
case  at  great  length  and  it  appears  to  us 
that  the  decree  passed  by  the  learned 
Subordinate  Judge  is  correct  and  should, 
therefore,  be  maintained.  It  was  argued 
on  behalf  of  the  plaintiff-appellant  that 
defendants  2  and  3  cannot' invoke  in  their 
favour  the  protection  of  S.  41,  T.  P.  Act, 
since  they  must  be  presumed  to  know 
full  well  that  the  decree  in  dispute  was 
the  joint  property  of  plaintiff-appellant 
and  of  defendant  1  We  have  looked 
into  the  record  and  it  appears  that  defen- 
dants 4  and  5  brought  a  suit  against  the 
son  and  husband  of  the  mortgagor 
Bakhtawar  Begam  on  tho  basis  of  a 
mortgage  executed  by  her  in  their  favour 
on  a  date  subsequent  to  tho  deed,  in 
which  tho  plaintiff  is  admittedly  entitled 
to  a  half  share.  The  decree  was  passed 
in  their  favour  on  the  basis  of  the  said 
mortgage  deed  on  27th  May  1927.  It  la 
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clear  from  the  proceedings  of  that  suit 
that  the  rights  of  plaintiff  and  of  defen- 
dant 1,  who  were  impleaded  in  that  suit 
in  the  capacity  of  prior  mortgagees  as 
defendants  3  and  4,  were  fully  known  to 
defendants  4  and  5,  who  wore  plaintiffs 
in  that  suit.  It  is  also  equally  clear 
from  the  evidence  on  the  record  that 
defendants  2  and  5  constitute  a  joint 
family  It  is  also  admitted  that  defen- 
dants 2  and  3  have  failed  to  prove  that 
the  money  with  which  they  purchased 
the  decree  from  Lala  Inder  Prasad  was 
their  own  personal  money.  Under  these 
circumstances  defendants  2  and  3  being 
members  of  a  joint  family  with  defen- 
dants 4  and  5,  they  must  be  saddled  with 
the  knowledge  of  the  fact  that  the  decree 
obtained  by  Lai  a  Inder  Prasad  was  his 
property  as  well  as  that  of  the  plaintiff- 
appellant  to  the  extent  of  half  and  half. 
The  defendants  having  full  notice  of  the 
title  of  the  plaintiff-appellant  cannot  be 
allowed  to  seek  protection  of  S.  41,  T.  P. 
Act.  It  is  a  settled  rule  of  law  that 
only  those  persons  are  entitled  to  claim 
protection  under  that  section,  who,  in- 
spite  of  necessary  enquiry,  have  not  been 
able  to  discover  who  the  real  owner  of 
the  property  is,  and  who  have,  in  full 
belief  that  the  person  making  a  transfer 
in  their  favour  is  thre  person  really  enti- 
tled to  that  property,  taken  the  transfer 
from  him.  If  the  transferee  has  not 
made  necessary  enquiries  about  the  title 
of  the  real  owner  the  protection  afforded 
by  the  said  section  is  not  available  to 
lira.  We  are,  therefore,  constrained  to 
iold  that  defendants  2  and  3  cannot  be  al- 
lowed to  take  advantage  of  S  41,  T.  P 
Act,  4  of  1882. 

There  is,  however,  another  aspect  of 
the  case  from  which  it  has  to  be  looked 
at.  It  would  appear  from  the  facts  al- 
ready stated  in  the  earlier  portion  of  this 
judgment  that  the  plaintiff-appellant 
refused  to  join  defendant  1  as  his  co- 
plaintiff  when  the  latter  brought  the 
suit  on  the  basis  of  the  mortgage-deed, 
dated  20th  July  1914.  He  had,  there- 
fore, to  be  impleaded  as  a  defendant  in  . 
the  case  and  in  spite  of  the  fact  that 
notice  of  the  suit  went  to  him,  he  never 
appeared  in  Court,  nor  did  he  express 
his  willingness  to  be  impleaded  in  the 
said  suit  as  a  co-plaintiff  along  with 
defendant  1  It  was  due  to  his  own 
action  that  a  decree  was  passed  exclu- 
sively in  favour  of  defendant  1.  If  any 


complications  have  now  arisen  from  that 
situation  it  is  the  plaintiff-appellant  who 
has  to  thank  himself.  It  appears  to  us 
that  after  the  decree  in  the  mortgage 
suit  was  passed  in  favour  of  defendant  1 
alone  he  was  entitled  to  execute  it  and 
to  give  discharge  to  the  judgment-debtor 
or  to  the  puisne  mortgagee  If  such  a 
discharge  has  been  given  and  money  has 
been  received  by  defendant  1,  it  would 
not  be  open  to  the  plaintiff  appellant  to 
urge  that  this  position  was  not  legally 
available  to  defendant  1.  The  sole  re- 
medy to  which  he  would  be  entitled  in 
such  a  oa.se  would  be  to  claim  his  half 
share  in  the  money  paid  to  defendant  1. 
We  are  inclined  to  hold  that  the  sale 
of  the  decree  in  favour  of  defendants  2  and 
3  should  place  them  in  the  same  position 
as  if  they  were  judgment-debtors  and  had 
by  making  the- payment  obtained  a  dis- 
charge. It  is  admitted  that  the  defen- 
dants 2  and  3  are  puisne  mortgagees  of 
the  property  mortgaged  in  favour  of  the 
plaintiff-appellant  and  defendant  1  under 
deed  dated  20th  July  1914,  and  in  such  a 
case  it  would  be  open  to  them  to  pay  the 
decretal  money  to  defendant  1  in  whose 
favour  alone  the  decree  stood  and  to 
obtain  a  discharge  in  respect  of  the  mort- 
gage, on  the  basis  of  which  the  decree 
had  been  passed  in  favour  of  defendant  1 

We  are,  therefore,  of  opinion  that  the 
defence  of  defendants  2  and  3  must  pre- 
vail, and  that  it  is  not  open  for  the 
plaintiff-appellant  to  question  the  sale 
of  the  decree  in  favour  of  defendants  2 
and  3  when  it  was  effected  by  defendant 
1,  in  whose  favour  alone  it  stood,  and 
which  position  was  brought  about  by  the 
own  conduct  of  the  plaintiff-appellant 
himself.  The  learned  Subordinate  Judge 
was,  therefore,  correct  in  passing  a 
decree  for  half  the  sale  consideration 
against  defendant  1  and  in  dismissing  his 
claim  for  a  declaratory  decree  against 
the  other  defendants.  The  appeal,  there- 
fore, fails  and  is  dismissed  with  costs. 

s.N/.R  K  Appeal  dismissed. 
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MlSRA  AND    SniVASTAVA,  JJ. 
Hira  Lai—  Plaintiff— Appellant. 

v. 

Kali  Charan  &  another — Respondents. 

First  Appeal  No.   33   of  1928,  Decided 

on   18lh   October  1928,  from    decree  of 

Sub-Judge,  Mohanlalgang,  Luoknow,  D/- 

30th  November  1927. 
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(a)  Hiudu   law— Partition— Suit  for— Offer 
4o  include  omitted    property  if  proved   joint 
— Suit  should  not   be    dismissed  —  Practice — 
Duty  of  Court. 

An  offer  by  the  plaintiff  in  a  suit  for  parti- 
tion to  include  other  property,  not  mentioned 
in  the  plaint,  which  may  be  proved  to  be  joint, 
is  sufficient  to  cure  the  defect  of  omission  of 
any  properties  from  the  partition  and  fcho  suit 
is  not  liable  to  bo  dismissed  on  tho  technical 
ground  of  certain  items  not  having  been  in- 
cluded in  the  plaint.  [P  165  G  2] 

(b)  fJkvil  P.C  .,  O.  2,  R.  2— Joining,  leveral 
causes  of  action  is  not  compulsory. 

Tho  general  principle  of  avoiding  multipli- 
city in  litigation  must  bo  controlled  in  its 
application  by  tho  rules  of  procedure  regard- 
ing frame  of  suits  and  joindor  of  causes  of 
action.  The  law  only  requires  that  every  suit 
«hall  include  tho  whole  of  the  claim  which 
the  plaintiff  is  entitled  to  make  in  respect  of 
the  cause  of  action.  But  a  plaintiff  cannot 
bo  compollod  to  join  several  causes  of  action 
though  in  certain  cases  ho  can  do  so. 

[P  16G  C  1] 

(c)  Partition — Suit — Partition  of    common, 
not    joint,    property — Partial     partition      is 
allowed. 

A  suit  for  partition  of  common  properties, 
and  not  joint  properties,  is  not  liable  to  be 
dismissed  on  the  ground  that  the  suit  did  not 
include  all  the  common  properties  available 
for  partition  :  A.  I.  R.  1924  Mad.  124,  Foil.  A. 
I.  R.  1923  Cal,  501,  not  Foil.  [P  166  C  1] 

K.  P.  Misra,  R.  B.  Lai  and  Hansh 
Chandra — for  Appellant. 

Wasim — for  Respondents. 

Judgment— This  is  a  first  appeal  by 
the  unsuccessful  plaintiff  and  arises  out 
of  a  suit  for  partition  One  Lachhman 
Frasad  was  a  well-to-do  kalwar,  residing 
in  Amaniganj,  a  hamlet  of  K  asm  and  i 
tfhurd,  near  Malihabad  District  Lucknow. 
He  had  four  sons,  the  eldest  of  whom  is 
Hira  Lai,  plaintiff.  The  other  three  were 
Bam  Frasad,  Kali  Gharan  and  Bam  Lai. 
Bam  Frasad  predeceased  his  father,  leav- 
ing a  widow,  Mt.  Birma.  Kali  Gharan 
and  Bam  Lai  are  the  defendants  in  the 
oase.  On  17th  May  1924,  Lachhman 
Prasad  executed  a  will,  bequeathing  all 
his  property,  immovable  and  moveable 
including  cash,  to  his  three  sons.  In 
this  will  he  made  a  specification  of  the 
immovable  property  allotted  to  each  of 
the  sona  and  directed  that  they  shall  be 
the  owners  in  equal  shares  of  certain 
mortgagee  rights  and  that  the  movoable 
property  such  as  ornaments,  utensils  and 
the  household  effects  shall  be  divided  in 
'this  way  that  the  plaintiff,  Hira  Lai,  was 
to  get  a  5  annas  6  pies  share  and  Kali 
Gharan  and  Bam  Lai  were  to  get  5  annas 
3  pies  each.  As  regards  the  cash  also,  ho 
directed  that  it  was  to  be  divided  in  tho 


same  proportion.  Lachhman  Frasad  died 
on  7th  June  1924.  The  plaintiff,  Hira 
Lai,  instituted  the  present  suit  on  14th 
May  1927,  claiming  a  one-third  share  in 
two  houses  and  an  orchard  spet  "tied  in 
list  E.,  attached  to  the  plaint  on  the 
allegation  that  they  had  been  left  un- 
divided iu  the  will  and  for  a  partition  of 
his  5  annas  6  pies  share  in  the  moveable 
property  and  cash  as  specified  in  lists 
A,  B!  G1  and  D,  attached  to  the  plaint  on 
the  allegation  that  the  defendants  were 
in  possession  of  all  the  properties  in  the 
said  lists. 

The  defence  was  that  Lachhman  Frasad 
in  his  lifetime  on  22ad  May  1924  had 
made  a  division  of  all  his  moveable  pro- 
perty and  that  the  defendants  were  not 
in  possession  of  any  property  except  what 
had  been  allotted  to  them  at  the  division 
made  by  the  father.  Beferring  to  the 
lists  the  defendants  alleged  that  the  pro- 
perties entered  in  lists  A,  B  and  G.,  were 
all  fictitious  and  that  they  were  not  in 
possession  of  a  single  item  of  the  pro- 
perties entered  in  those  lists.  As  regards 
list  D  the  defendants  admitted  some  of 
the  properties  entered  in  that  list  being 
in  their  possession  and  said  that  they  had 
got  them  at  the  division  made  in  the 
lifetime  of  Lachhman  Frasad.  With 
respect  to  the  houses  and  orchard  entered 
in  list  E.,  they  pleaded  that  they  were 
included  in  the  immovable  property 
which  was  given  to  the  defendants  under 
the  will.  They  further  pleaded  that  the 
suit  was  defective  inasmuch  as  the  plain- 
tiff had  not  brought  into  the  hotchpot 
the  property  in  his  possession  On  these 
pleadings  the  learned  Subordinate  Judge 
of  Mohanlalganj  framed  the  following 
issues  for  decision: 

"1.  Whether  the  moveable  property  wai 
partitioned  in  May  1924,  as  alleged  ?  2.  Whe- 
ther plaintiff  is  not  entitled  to  sue  for  parti- 
tion until  he  offers  and  discloses  the  joint  pro- 
perty which  ho  has  received  or  which  ia  in  his 
possession  ?  3.  What  joint  property  he  baa 
received  which  should  bo  included  in  the  di- 
vision ?  4.  What  items  of  joint  property  are 
in  the  possession  of  tho  defendants  or  have 
been  received  by  them  ?" 

He  dealt  with  issue  2  as  a  preli- 
minary issue  and  on  20th  July  1927, 
before  recording  evidence  in  the  oase 
gave  a  finding  to  tho  effect  that  if  tho 
defendants  were  able  to  establish  the 
existence  of  any  items  of  joint  pro- 
perty in  the  plaintiff's  possession  besides 
tho  two  items  whioh  wero  admitted  by 
the  plaintiff  in  his  statement  made  in  tho 
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course  of  oral  pleadings  the  suit  should  be 
dismissed. 

After  the  trial  had  been  completed  the 
learned  Subordinate  Judge  found  that 
the  defendants  had  established  beyond 
doubt  the  existence  of  at  least  seven  such 
items  of  joint  property  in  the  plaintiff's 
possession.  As  a  result  of  this  finding 
on  issue  3  he  held  that  the  plaintiff's  suit 
must  fail  by  reason  of  his  failure  to  bring 
into  the  hotchpot  all  the  joint  property 
in  his  possession.  As  regards  the  parti- 
tion alleged  to  have  been  made  in  May 
1924,  his  finding  under  issue  1  was  that 
th'e  partition  had  not  been  satisfactorily 
proved.  Lastly  on  issue  4  ho  held  that 
the  plaintiff  had  failed  to  prove  that  any 
items  of  moveable  property  specified  in 
lists  A  to  D  were  in  the  possession  of  the 
defendants.  As  regards  the  houses  and 
orchard  in  list  E,  he  found  that  the  claim 
in  respect  thereof  was  also  not  maintain- 
able as  they  were  included  in  the  pro- 
perties given  to  the  defendants  speci- 
fically under  the  will.  As  a  result  of  the 
above  findings  he  dismissed  the  plaintiff's 
suit  The  plaintiff  has  come  up  in  appeal 
and  has  impugned  all  the  findings  of  the 
trial  Court  which  are  against  him.  The 
learned  counsel  for  the  defendants-res- 
pondents has,  on  the  other  hand,  ques- 
tioned the  correctness  of  the  finding  on 
issue  1.  Thus  between  the  plaintiff- 
appellant  and  the  defendants-respondents 
all  the  findings  of  the  lower  Court  have 
been  challenged  before  ua  and  we  have  to 
determine  all  the  questions  on  which  the 
parties  were  at  issue  We  think  it  would 
be  convenient  to  deal  with  these  points 
in  the  order  of  the  issues  framed  in  the 
trial  Court 

Issue  1  relates  to  the  partition  alleged 
to  have  been  made  by  Lachhman  Prasad 
before  his  death.  The  defendants'  case 
was  that  the  partition  was  made  on  22nd 
May  1924  (The  judgment  after  consi- 
dering the  evidence  on  the  issue  concluded 
that  the  defendants  had  failed  to  prove 
the  alleged  partition  and  proceeded  )  The 
next  question  requiring  consideration  is 
as  regards  the  effect  of  the  plaintiff  not 
offering  for  partition  joint  properties  in 
his  possession.  It  is  the  common  case  of 
the  parties  that  the  entire  property  pos- 
sessed by  Lachhman  Prasad  was  his  self- 
acquired  property,  that  the  title  of  the 
plaintiff  as  well  of  the  defendants  is 
based  on  the  will  of  Lachhman  Prasad 
and  not  upon  any  right  of  inheritance 


and  that  the  interest  possessed  by  the* 
parties  in  the  properties  in  suit  is  that 
of  tenants-in-oommon  and  not  of  jpint 
tenants.  The  defendants'  case  is  that  if 
a  coparcener  in  a  joint  family  in  a  suit 
for  partition  of  the  family  property  fails 
to  bring  into  hotchpot  all  the  joint  pro- 
perty in  his  own  possession  his  suit  must 
be  dismissed  and  that  the  same  principle- 
ought  to  govern  suits  for  partition  bet- 
ween tenants-in-common  also.  We  have, 
therefore,  to  consider,  firstly,  the  rule 
applicable  with  regard  to  suits  for  parti- 
tion of  joint  family  properties  and,  se- 
condly, whether  the  same  rules  would 
govern  the  oases  of  tenants-in-common. 

As  regards  joint  Hindu  families,  there 
is  no  text  in  the  Mitakshara  directly  pro- 
hibiting partition  of  a  portion  only  of 
the  entire  family  property.  But  the  de- 
finition of  the  word  "partition"  in  the- 
Mitakshara,  Chap.  1,  S  4,  namely  that 
"it  is  tho  adjustment  of  divers  rights  regard- 
ing the  whole  by  distributing  them  on  particu- 
lar portions  of  the  aggregate" 

implies  that  the  partition  must  be  of  the 
entire  estate.  The  nature  of  the  interest 
possessed  by  coparceners  in  joint  Hindu 
families  is  also  such  that  in  order  to 
determine  the  rights  and  liabilities  of  the 
coparceners  it  is  necessary  and  desir- 
able that  the  partition  should  embrace 
the  whole  family  property.  Thus  while 
there  are  certain  well-recognised  excep- 
tions, for  instance,  where  part  of  the  pro- 
perty lies  outside  the  jurisdiction  of  the- 
Court  in  which  the  suit  for  partition  is 
brought  or  where  it  is  held  jointly  with 
a  stranger  or  is  not  available  for  actual 
partition,  yet  the  general  rule  is  that 
the  partition  should  not  be  partial 
but  should  comprise  all  the  joint  family 
property.  While  this  is  so,  the  tendency 
of  the  Courts  always  is  not  to  dismiss 
suits  on  the  technical  ground  of  some 
items  having  been  left  out  .but*  to  allow 
inclusion  of  such  items  by  amendment  of 
the  plaint.  This  view  would  be  bornfr 
out  by  an  examination  of  the  oases  cited 
before  113  [n  Jngendra  Nath  Mukerji  v. 
Jugobundhu  Mukerji  (l),  Petheram,  C. 
J  ,  with  considerable  hesitation,  decided 
that  a  suit  would  not  lie  for  partition  of 
a  portion  of  the  joint  family  property  but 
in  dismissing  the  suit  he  added: 
"(hat  we  reserve  to  tho  plaintiff  liberty  to- 
bring  a  fresh  suit  for  tho  partition  of  this  pro- 
perty bringing  in  the  whole  of  the  family  pro- 
perty." 


(1)  [1887]  14  Oal.  122. 


1929 


HIRA  LAL  v.  KALI  CHABAN 


Oudh  165 


In  another  oase  reported  in  the  same 
-volume  Punchanun  Mullick  v.  Shib 
•Chunder  Mullick  (2)  it  was  recognised  by 
Trevelyan,  J,,  that  the  plaintiff  should  be 
afforded  an  opportunity  to  amend  his 
plaint  before  his  suit  is  dismissed.  Com- 
ing to  more  recent  cases  we  find  that  in 
Venkata  Narastmha  Naidu  v.  Bhashya- 
Jcarlu  Naidu  (3),  their  Lordships  of  the 
Privyi  Council  observed  as  follows  : 

"It  was  argued  that  his  failure  to  disclose  at 
the  outset  his  possession  of  this  property  con- 
verted the  suit  into  one  for  partial  partition 
•only,  and  that  the  suit  ought  therefore  to  have 
been  diamisaod.  But  their  Lordships  cannot 
assent  to  this  argument.  The  plaint  seeks  a 
complete  partition  of  the  whole  of  that  family 
proporty,  and  at  an  early  stage  of  the  case,  the 
principal  plaintiff  expressed  his  willingness  to 

bring  these  jewels  into  hotchpot , 

There  is  therefore  no  question  of  partial  parti- 
tion." 

In  Amir  Chand  v.  Lakhmi  Chand  (i) 
"Sulairaan,  J  ,  said  : 

"In  our  opinion  in  a  suit  for  partition  of  the 
whole  family  proporty  the  plaintiff  is  not 
bound  to  filo  with  the  plaint  such  a  complete 
and  exhaustive  list  of  all  the  properties  as  not 
to  exclude  any  item,  howsoever  small.  If  auy 
defendant  wishes  to  raise  the  plea  that  auy 
part  of  tho  joint  family  property  has  beon  ex- 
cluded it  is  for  him  to  specify  such  properties 
and  show  that  they  belong  to  the  family  and 
and  havo  been  wrongly  excluded.  In  our 
opinion,  in  view  of  the  offer  made  by  tho 
plaintiff  to  include  the  properties  which  it -had 
'been  suggested,  also  formed  part  of  the  joint 
family  property  tho  suit  should  not  have  been 
dismissed  on  the  technical  ground  that  when 
it  was  originally  brought,  these  items  had  not 
been  included  in  the  plaint.  Tho  only  infer- 
ence that  under  the  circumstances  we  can 
draw  is  that  the  Court  below  shirked  its  duty 
and  triad  to  get  rid  of  the  case  in  as  short  a 
way  as  possible.  Tho  result  of  the  dismissal 
-would  be  that  the  plaintiff  will  have  to  bring 
a  second  suit  for  partition  and  the  parties 
will  be  put  to  further  embarrassment  and 
trouble  ....  In  our  opinion  there  was 
xeally  no  defect,  either  in  form  or  procedure, 
in  the  suit  ;  but  even  if  there  had  been  any, 
we  aro  of  opinion  that  ho  should  have  been 
allowed  to  amend  tho  plaint  and  include  these 
items  of  property.  As  soon  AS  the  application 
was  made  by  the  plaintiff  all  defects  in  tho 
•case  had  disappeared  and  we  fail  to  see  why 
the  learned  Subordinate  Judge  thought  fit  to 
dismiss  tho  suit  on  an  admittedly  technical 
ground,  namely,  that  the  plaintiff  did  not  in- 
clude the  whole  of  the  joint  family  property." 

In  Mukund  Lai  v.  Jogesh  Chandra 
45)  which  is  a  oase  decided  by  the  Fatna 

(2)   [1897J  14  Gal.  835. 

(8)  [1902]  25  Mad.  367=29  I.    A.   76=8   Sar. 

258  (P.O.). 
(4)  [1920]  18  A.  L.    J.=869=58  I.   G.    275=2 

U.  P.  L.  R.  (A)  290. 
<5)  [1916]  20  G.  W.  N.  1276=95  I.   0.  870=1 

Pat    L.  J.  393. 


High  Court,  the  trial  Court  had  dis- 
missed the  suit,  which  was  for  partition 
of  joint  family  property,  solely  on  the 
ground  that  the  plaintiff  had  omitted 
five  properties  from  the  list  of  joint  pro- 
perties attached  to  the  plaint.  Their 
Lordships  remarked  that  : 
"in  a  case  like  the  present  one  it  was  the  ob- 
vious duty  of  the  Gourt  to  havo  allowed  the 
amendment  oE  tho  plaint  and  as  amended 
to  allow  the  action  to  proceed,  including  all 
the  properties  that  were  found  to  be  joint 
family  properties.  Such  power  of  amendment 
is  vested  in  the  Gourt  by  the  provisions  cf  S. 
153,  Civil  P  C.p  coupled  with  O  6,  R.  17." 

In  the  present  case  the  plaintiff  in  his 
application  dated  25th  July  1927  stated 
in  detail  his  reasons  for  not  considering 
properties  which  the  defendants  alleged 
had  boon  excluded  from  partition,  to  be 
joint  properties  and  wound  up  his  ap- 
plication in  the  following  terms  : 

"The  applicant  has  not  intentionally  con- 
cealed any  joint  property.  If  perchance  any 
property  might  have  remained  excluded  from 
this  suit,  and  if  any  sort  of  property  be  proved 
to  be  joint,  the  applicant  has  no  objection  to 
its  being  divided." 

In  our  opinion  this  offer  by  the  plain-) 
tiff  was  sufficient  to  cure  tho  defect  of 
omission  of  any  properties  from  the 
partition  and  the  learned  Subordinate 
Judge  was  wrong  in  holding  that  the  suit 
was  liable  to  be  dismissed  on  the  techni- 
cal ground  of  certain  items  not  having 
beon  included  in  the  plaint. 

Then  as  regards  suits  for  partition  of 
properties  held  by  persons  as  tenants-in- 
oonamon  and  not  aa  joint  tenants  we  find 
'ourselves  unable  to  hold  that  the  same 
rule  should  apply  to  such  suits.  Reli- 
ance has  been  placed  by  the  learned 
Subordinate  Judge  on  a  decision  of  the 
Calcutta  High  Gourt  in  Rajcndra  Kumar 
Bose  v.  Brojendra  Kumar  Bose  (6)  No 
doubt  it  was  laid  down  in  this  oase  that 
cases  of  co-tenants  are  governed  by  the 
same  rule  as  that  of  joint  tenants.  Bub 
with  great  respect  to  the  learned  Judges 
who  decided  that  case  we  cannot  agree 
with  this  opinion.  Unfortunately  we 
have  been  unable  to  examine  the  English 
authorities  referred  to  by  Sir  Asutosh 
Mookerjee,  J.,  in  his  learned  judgment 
because  they  were  not  available  in  the 
Court  library.  The  rule  stated  in  Free- 
man on  Co-tenancy  and  Partition,  S.  508, 
as  quoted  in  the  judgment,  namely,  that 
a  tract  held  in  common  cannot  be  parti- 
tioned by  fragments  and  a  suit  for  parti- 
tion should  always  embrace  the  whole 

(6)  A.  I. 
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tract)  held  by  the  oo- tenancy  is  perfectly 
correct;.  But  we  cannot  take  this  to  mean 
that  if  there  are  different  properties  held 
by  the  same  co-tenants,  a  suit  for  parti- 
tion between  them  must  embrace  all  such 
properties  Suppose  A,  a  Christian,  B 
Muhammadan,  and  C,  a  Hindu  jointly 
purchase  at  different  times  ten  different 
villages  and  each  of  them  makes  equal 
contribution  to  the  price  and  and  has  an 
equal  share  in  each  village.  It  is  obvi- 
ous that  each  village  is  held  by  A,  B  and 
C  in  common  tenancy  If  the  rule  laid 
dowu  in  this  case  is  correct,  A  cannot  get 
a  partition  of  his  share  in  any  one  or  more 
of  the  villages,  until  ho  seeks  partition 
of  all  the  ten  villages.  We  do  not  think 
that  this  can  be  the  law.  The  learned 
Judge  refers  to  the  principle  of  avoiding 
multiplicity  of  litigation  as  the  founda- 
tion for  the  rule.  We  would  respectfully 
point  out  that  this  general  principle  in 
its  application  must  be  controlled  by  the 
rules  of  procedure  regarding  frame  of 
suits  and  joinder  of  causes  of  action.  The 
law  only  requires  that  every  suit  shall 
include  the  whole  of  the  claim  which  the 
plaintiff  is  entitled  to  make  in  respect  of 
the  cause  of  action  A  plaintiff  is  not 
compelled  to  join  several  causes  of  action 
jthough  in  certain  cases  he  can  do  so 
This  principle  therefore  would  support 
the  view  that  a  single  tract  or  a  single 
item  of  property  cannot  be  partitioned 
by  fragments  but  cannot  justify  the  opi- 
nion that  distinct  items  of  property  must 
be  included  in  one  suit  merely  because 
they  happen  to  bo  held  by  the  same 
tenants-in-common.  We  agree  with  the 
view  taken  by  the  Madras  High  Court  in 
Pakkiri  Kanm  v.  Mahammad  Manjoor 
Sahib  ({),  here  it  was  laid  down  that 
a  suit  for  partition  of  common  property 
and  not  joint  properties,  is  not  liable  to 
be  dismissed  on  the  ground  that  the  suit 
did  not  include  all  the  common  proper- 
ties available  for  partition.  In  the  pre- 
sent case  it  being  admitted  that  the  par- 
ties are  tenanta-in-common  and  not  joint 
tenants  the  suit  could  not  be  dismissed 
on  this  ground. 

However,  the  learned  counsel  for  the 
plaintiff  has  before  us  maintained  the 
offer  which  was  made  by  the  plaintiff  in 
the  lower  Court  and  has  expressed  his 
willingness  to  include  in  the  suit  all  pro- 
perties in  his  possession  which  might  be 
adjudged  as  joint4>roperties.  We,  there- 

(7)  A.  I.  B.  1921  Mad,  134=46  Mad.  844. 


fore,  proceed  to  consider  the  finding  of 
the  learned  Subordinate  Judge  on  this- 
point.  (The  judgment  then  considered 
the  findings  and  concluded  as  follows)  : 
It  would  be  clear  from  what  we  have 
stated  above  that  for  the  complete  deter- 
mination of  the  case,  it  is  necessary  to 
remand  it  to  the  learned  Subordinate- 
Judge  for  findings  on  certain  points.  The 
plaintiff's  counsel  in  the  course  of  his 
arguments  laid  emphasis  on  the  attitude 
of  the  lower  Court  and  the  pronounced 
bias  shown  by  him  against  the  plaintiff. 
Although  we  think  that  there  is  not 
much  to  choose  between  the  plaintiff  and 
defendant  1  yet  we  have  no  hesitation  in 
saying  that  the  plaintiff  by  his  own  im- 
proper conduct  drew  against  himself  tho 
wrath  of  the  learned  Subordinate  Judge 
At  the  same  time  we  should  add  -that  use- 
of  strong  language  does  not  always  make 
a  judgment  strong.  Very  often  it  gives 
a  handle  to  the  counsel  assailing  the 
judgment  for  adverse  comments  and 
makes  the  position  of  the  counsel  sup- 
porting it  rather  difficult 

Taking  all  the  circumstances  into  con- 
sideration we  send  the  case  back  to  th& 
Court  of  Babu  Mahabir  Prosad,  Addi- 
tional Subordinate  Judge,  Lucknow,  with 
directions  as  given  in  the  body  of  this 
order  that  ho  should  again  appoint  a* 
commissioner  to  go  to  the  houses  of  the- 
plaintiff  and  the  defendants  and  to  pre- 
pare a  complete  list  of  the  moveables  and 
account  books  which  may  be  found  in 
their  possession  and  another  commis- 
sioner for  the  purpose  of  drawing  up  & 
plan  of  the  house  at  Amaniganj.  The* 
Subordinate  Judge  should  also  try  to  get 
all  the  account  books  before  him  and  if 
any  of  the  account  books  are  not  forth- 
coming he  should  find  out  which  of  the- 
parties  is  responsible  for  withholding 
their  production.  He  should  also  exa- 
mine them  himself  or  appoint  a  com- 
missioner for  the  purpose.  He  should 
also  after  receiving  the  reports  of  the- 
commissioners  record  his  findings  on  the- 
following  issues  : 

1.  What  sums,  if  any,  belonging  jointly 
to  the  parties  are  held  by  the  plaintiff  irv 
respect  of  the  following  items  : 

(a)  Money  realized  from  Bam  D&yal  on- 
account  of  four  hundis  ;  (b)  Income  of 
the  business  of  Lachhman  Prosad  ;  (o)» 
Money  realized  from  Mathura  Prosad  ; 
(d)  Money  realized  from  Sarju  Prosad 
Chandika  Prosad. 
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2.  What  items  of  gold  and  silver   arti- 
cles in  list  A  are  the  stridhan  of   the 
ladies  ? 

3.  What    items  in   list    A  other    than 
those  which    are   stridhan    of    the  ladiea 
and  of  other  moveables  in  lists  B,  C  ,  and 
D  are  properties  belonging    to  Lachhman 
Prosad  and  in  the  possession  of  the  defen- 
dants ? 

4.  is  there  any  portion  of    the   house 
situate  at  Amaniganj  which  was   in    pos- 
session of  Mt.  Birma  and    which    is   not 
included  within  the  portions    bequeathed 
to  the  plaintiff  and  defendants  1  and  2  ? 

The  parties  will  be  allowed  to  adduce 
any  further  evidence  which  they  wish  to 
produce  on  the  above  issues  The  find- 
ings should  be  returned  within  three 
months  from  this  date  and  ten  days  from 
the  date  of  the  findings  will  be  allowed 
to  the  parties  for  filing  objections. 

M.N  /B.K.  Case  remanded. 


A.  I.  R  1929  Oudh  167 

BAZA  AND  PULLAN,  JJ. 

Sheo  Batan — Appellant, 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  4  of  1929,    Decie 
ded  on  29th   January  1929,   against   th 
order    of     Addl    Seas.    Judge,   Luck  now, 
D/-  22nd  December  1928. 

Evidence  Act,  S,  114,  111.  (b)— Retracted 
eonfeuion  of  co-accuied  is  conclusive 
againit  himself  but  is  only  evidence  againit 
other  co-accused. 

Where  a  confession  doos  not  appear  to  have 
been  tutored  nor  made  under  the  influence  of 
drugs  or  fear  but  is  one  which  adds  to  tho 
knowledge  which  waa  then  available  as  to  the 
cause  of  death  in  many  particulars  and  haa 
not  been  contradicted  by  anything  and  thus 
appears  to  be  in  the  evidence  a  true  confession, 
it  is  sufficient,  without  any  corroborative  evi- 
dence, for  the  conviction  of  the  maker  though 
retracted  :  A.  I.  R.  1927  Oudh  17,  Foil. 

[P  170  0  2;  P  171  0  1] 

Such  a  confession  is  not  alone  sufficient 
evidence  to  justify  a  conviction  of  a  co-accused 
but  that  confession  if  unrebutted  is  admissi- 
ble in  evidence  against  a  co-accused. 

[P  171  C  1] 

G.  O.  Chatter  ji— tor  Appellant. 

Government  Advocate — for  the  Crown. 

Judgment. — Three  Brahmans  Sheo 
Batan,  Sheo  Narain  and  Sheo  Gobind 
have  been  convicted  of  murder  and  sen- 
tenced to  death.  The  sentence  is  before 
as  for  con  6  r  mat  ion  and  all  the  prisoners 
have  filed  appeals  from  jail.  Sheo 


Gobind  has  engaged  counsel,  while  She° 
Batan  and  Sheo  Narain,  who  are  father 
and  son,  have  been  provided  wifch  coun- 
sel by  the  Crown. 

The  story  which  hag  been  unfplded  by 
the  evidence  in  this  case  is  one  of  excep- 
tional atrocity  The  lower  Court  has 
found  and  we,  for  reasons  which  we 
shall  state  later,  agree  in  the  finding,  that 
the  origin  of  this  crime  dates  from  the 
year  1924.  In  May  of  that  year  the  wife 
of  Sheo  Narain,  son  of  Sheo  Batan,  was 
abducted,  and  on  29th  May  a  complaint 
was  filed  by  Sheo  Narain  against  Birj 
Lai  and  his  wife  and  another  person 
under  S  498  and  363,  I.  P.  C  Tho  com- 
plaint was  dismissed  and  the  accused  per- 
sons were  discharged  on  7th  July  1924. 
From  that  date  Sheo  Batan  allowed  his 
hair  to  grow  long,  and  told  several  per- 
sons that  he  was  doing  this  in  order  to 
oast  the  evil  influence  of  his  hair  on  the 
persons  who  got  his  daughter-in-law 
kidnapped.  He  also  said  more  clearly  to 
the  witness  Bodh  Lai  that  he  had  taken 
a  vow  that  he  would  not  shave  until  the 
person  who  got  his  daughter-in-law  kid- 
napped was  ruined  (sattyanas  hojae). 
There  is  no  question  that  this  TOW  of 
Sheo  Batan  was  well-known  in  the 
village.  The  growing  of  the  hair  long 
has  been  adopted  by  many  nations  as  a 
means  of  emphasizing  a  vow  or  oath.  It 
was  the  practice  amongst  the  ancient 
Jews  and  is  part  of  the  ceremonial  of  the 
Nazarite  vow,  and  it  is  also  the  practice 
among  Brahmans  Sheo  Batan  himself 
says  that  he  grew  his  hair  long  from  the 
date  of  his  wife's  death  many  years  be- 
fore, but  there  is  no  evidence  in  support 
of  this  statement.  We  notice  that  in 
cross-examination  n.  question  was  put  to 
the  witness  •Laohman,  clearly  on  the  in- 
stigation of  the  accused  himself,  as  to 
whether  it  was  not  the  fact  that  Sheo 
Batan  had  grown  his  hair  long  for  the 
destruction  of  this  witness. 

Birj  Lai  and  his  wife  lived  in  the 
house  next  to  and  adjoining  the  house  of 
Sheo  Batan  and  his  son.  On  the  morn- 
ing of  19th  August  1928  the  ploughman 
of  Birj  Lai  went  to  his  master's  door  and 
asked  him  to  give  out  the  plough.  He 
oould  not  arouse  the  inmates  of  the  house 
and  the  village  ohaukidar  advised  him  to 
look  inside.  The  door  was  found  to  be 
open  and  not  latched  from  inside  as  is 
customary  in  the  case  of  the  house  of  res- 
pectable villagers.  The  ploughman  look- 
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ing  inside  saw  Birj  Lai  and  his  son  lying 
on  one  bed  and  Birj  Lil's  wife  lying 
naked  on  another.  He  would  not  go  in, 
but  called  other  persons  and  they  also  re- 
frained from  going  near  the  bodies.  They 
saw  from  the  blood  that  a  murder  had 
been  committed  and  the  chaukidar  went 
to  the  police  station  and  made  a  report. 
He  left  a  man  sitting  at  the  door  and  no 
body  went  into  the  house  until  the  police 
came.  It  is  only  natural  that  under  the 
circumstances  Sheo  Ba,tan  should  have 
been  suspected  and  this  suspicion  was 
noted  in  the  first  report  The  police  Sub- 
Inspector  reached  the  village  at  about  4 
P.  M.  and  began  investigation  He  found 
that  the  bodies  had  received  terrible  in- 
juries The  child  of  two  years  old  had  a 
lacerated  wound  6"  *  4"  in  the  abdomen 
and  the  intestines  were  protruding  The 
child's  scalp  was  ruptured  in  several 
places  and  the  skull  fractured.  The 
father  had  four  lacerated  wounds  on  the 
head,  face  and  neck  and  two  other  lacera- 
ted wounds  on  the  leg  But  the  injuries 
to  the  woman  who  had  been  pregnant  and 
whose  belly  had  been  ruptured  so  that 
the  foetus  of  seven  months  had  issued 
from  the  womb  presented  such  a  horrible 
spectacle  that  the  Sub-Inspector  could 
not  make  a  further  investigation  but  for 
decency's  sake  covered  the  naked  corpse 
with  a  cloth  after  coming  to  the  conclu- 
sion that  the  woman  had  been  strangled 
apart  from  other  injuries. 

This  fact  is  most  important  in  view  of 
the  importance  which  we  attach  to  a  con- 
fession made  by  one  of  the  accused.  The 
bodies  were  sent  for  post  mortem  exami- 
nation but  owing  to  the  great  distance 
from  headquarters  that  examination  was 
not  held  until  the  morning  of  21st  August 
by  which  time  all  the  bodies  were  to  a 
large  extent  decomposed.  In  the  doc- 
tor's opinion  the  cause  of  the  child's 
death  was  fracture  of  the  skull  and  abdo- 
minal injury  ,  the  cause  of  the  woman's 
death  was  '  asphyxia  due  to  pressure  on 
neck  and  shook  of  abdominal  wound  " 
and  the  man's  death  was  due  to  '  frac- 
ture of  the  skull  and  injuries  in  neck.  " 
In  the  post  mortem  report  the  doctor  did 
not  note  that  any  weapon  had  bean  inser- 
ted into  the  vagina  of  the  woman  and  it 
was  only  when  he  was  examined  in  Court 
on  6th  October  that  he  stated  that  in  his 
opinion  more  than  a  foot  of  a  lathi  must 
have  been  thrust  into  her  private  parts 
to  cause  the  injuries  to  the  abdomen  and 


the  uterus.  On  the  following  morning, 
that  is  to  say,  20th  August,  the  Superin- 
tendent of  Police  visited  the  village  at 
8  o'clock.  On  the  night  before,  it  had 
been  impossible  for  the  Sub-Inapeotor  to 
do  much  except  to  despatch  the  bodies  for 
post  mortem  examination.  But  in  the 
morning  he  had  made  a  search  of  the 
house  of  Sheo  Eatan  and  had  taken  pos- 
session of  two  dhotis  which  appeared  to 
have  been  recently  washed  and  to  be 
stained  with  blood 

When  the  Superintendent  of  Police 
came  it  appears  that  inquiry  was  made  aa 
to  how  the  house  had  been  entered. 
The  Sub-Inspector  had  already  noticed 
that  there  was  a  hole  in  the  roof  and  as 
the  door  had  been  found  open  it  was  sus- 
pected that  the  murderer  or  murderers 
had  come  in  by  the  roof  and  loft  by  the 
door  The  Superintendent  went  on  to 
the  roof  and  found  close  to  the  place 
where  the  hole  had  been  made  a  burnt 
match  He  also  found,  though  the  signi- 
ficance of  the  fact  did  not  occur  to  him  at 
the  time,  a  ladder  standing  in  the  court- 
yard of  Sheo  Ratan  by  which  it  was  pos- 
sible to  reach  the  roof  of  his  house  and 
consequently  the  roof  of  the  house  of  Birj 
Lai.  The  Superintendent  also  saw  the 
marks  of  foot-prints  between  the  ladder 
and  the  hole  in  the  roof,  A  second  search 
of  the  house  of  Sheo  Batan  disclosed  a 
box  of  matches  of  the  same  kind  as  the 
burnt  match  stick  which  han  been  found 
on  the  roof.  This  clue  confirmed  the 
suspicion  that  Sheo  Batan  was  concerned 
with  the  murder  and  the  Sub-Inspector 
made  inquiries  as  to  the  relations  and 
associates  of  Sheo  Batan  with  the  result 
that  Sheo  Gobind  accused  was  brought  to 
him  on  22nd  August.  This  Sheo  Gobind 
is  a  man  of  38  years  of  age,  although  he 
gave  his  own  age  as  25  and  there*is  no  rea- 
son to  doubt  that  he  is  doubly  related  to 
Sheo  Ratan  and  Sheo  Narain  by  marriage. 
It  appears  that  this  man  showed  himself 
ready  to  confess,  and  he  was  taken  to  the 
Superintendent  of  Police  on  the  following 
day  with  a  view  to  having  his  confession 
recorded  by  a  Magistrate  The  Superin- 
tendent of  Police  very  wisely  sent  the 
man  to  jail  with  a  request  that  he  should 
be  kept  in  separate  havalat  : 
11  to  oacapa  adverse  inflmnog.  and  called  for 
hia  confession  aftar  a  day  or  two  with  the  ap- 
proval of  the  Court,  " 

On  the  following  day,  24th   August  the 
confession  of  Sheo   Gobind    was   recorded 
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toy  Mr.  Mahfooz  All,  who  is  a  Magistrate 
of  the  first  class  and  who  has  been  exa- 
mined as  a  witness  in  the  case.  The  Ma- 
gistrate in  his  statement  in  Court  bears 
out  what  is  already  clear  from  his  own 
note  of  the  confession,  that  he  took  every 
precaution  in  order  to  ascertain  that  the 
statement  was  voluntary.  He  even  went 
so  far  as  to  keep  the  man  in  his  Court  for, 
as  for  as  he  remembers,  two  or  three 
hours  in  order  that  he  might  be  entirely 
•clear  from  police  influence 

The  confession  which  was  recorded 
with  gre.it  patience  and  minuteness  by 
the  Magistrate  extends  to  eleven  pages  of 
Urdu  writing  and  it  is  a,  moat  elaborate 
and  detailed  statement  It  describes 
how  this  murder  WAS  designed  for  over  a. 
year  when  Shoo  K-itan  first  approached 
Sheo  Gobind  with  a  suggestion  that  he 
-should  hold  the  neck  of  Birj  Lai  while  he 
was  asleep,  when  Shao  Ratan  and  his  son 
would  cut  his  throat.  Sheo  Gobind  BT.VS 
that  he  declined  •the  first  offer  of  Rs.  200, 
but  afterwards,  when  the  matter  had 
been  discussed  with  certain  Pasis  many  of 
whom  are  known  to  be  criminals  and  arc 
registered  as  a  criminal  tribe,  the  wit- 
ness began  to  waiver.  On  one  occasion 
he  wag  present  when  Sheo  Ritan  told  ths 
Pasis  that  Birj  Lil  should  be  killed  nea,r 
the  Guria  festival.  This  Guria  festival, 
which  is  also  known  as  Nagpanchmi,  was 
celebrated  on  20th  August  and  it  is  the 
day  on  which  married  daughters  return 
to  the  house  of  their  parents  The  fact 
that  this  mnrder  was  committed  on  the 
«ve  of  the  Nagpanchmi  festival,  for  it 
probably  took  place  in  the  early  -morning 
of  19th  August,  affords  a  further  reason 
for  believing  that  the  murder  was  com- 
mitted out  of  revenge  -  for  the  abduction 
from  her  husband's  house  of  the  wife  of 
Sheo  Narain. 

It  appears  that  Sheo  Gobind  lingered 
over  his  statement  and  was  rather  reluct- 
ant to  come  to  the  point  but  he  ultimate- 
ly stated  oleirly  enough  the  events  of  the 
evening.  According  to  him  Sheo  Narain 
and  the  Pasis,  who  have  been  acquitted  in 
this  oisa  owing  to  the  lack  of  evidence  to 
corroborate  the  statement  of  Sheo  Go- 
bind,  but  not  owing  to  the  existence  of 
any  proof  that  they  did  not  take  part  in 
the  crime,  met  on  the  bank  of  the  river! 
After  midnight  they  all  went  to  Sheo 
R*tan's  house,  but  first  of  all  Sheo  Narain 
told  Sheo  Gobind  that  they  were  about  to 
Jdll  Birj  Lil  and  give  him  a  chance  of 


leaving  at  the  last  moment,  but  Sheo  Go- 
bind  says  :    "I  cannot  help  it  now  I  have 
come.'1     Sheo  Ratan   was   awake   inside 
his  house.     This  man  gave  his   age  as  85 
but    the   Judge    says  that  he   is  perhaps 
about  sixty  years  of  age,  and   it   does  not 
appear  that  he  is  infirm  on  account  of  his 
age.     Sheo    Narain   and  one  of  the  Pasis 
then  went  out.     How  they  went  out  Sheo 
Gobind   does   not   say     After    sometime 
they  returned  and  they  all,  that  is  to  say, 
Sheo  Ratan,    Sheo   Narain,    Sheo  Gobind 
and  four  other  persons  whom    he  named, 
went  into  the  house   of  Birj  Lai    through 
the  door  which  was  open    The  father  and 
the  son  were  sleeping  on  one  bed  and  the 
wife  was  on  another      According  to  Sheo 
Gobind   they    were   all     strangled.     Sheo 
Ratan  and  one  of  the  Pasis  throttled  Birj 
Lil.     Sheo  Narain  and  two   of  the   Pasis 
throttled  the  wife  and  Sheo  Gobind  him- 
self throttled  the  child.  Sheo  Ratan  then 
asked  them  to  cut  them    into    pieces    but 
the  murderers  refused  to  do    this    as  they 
thought  that  the  night   was   almost   over 
and    they    were    afraid    they    would   be 
caught      But    Shea    Gobind   admits  that 
before  they  left,  one  of  the  men,  who  have 
been  acquitted,    at  the   instance   of   Sheo 
Ritan,    thrust    a    lathi  between    the  wo- 
man's legs      This    was  done   after   tying 
the  woman's    legs   to    the  frame   of    the 
charpoy  with  a  rope  in  order  to  pull  them 
apart      Sheo  Gobind  does  not  admit  that 
any  knife  or  lathi  was   used,  except  the 
lathi  which  was   thrust   into  the    woman 
while  he  was  there,  but  he   suggests  that 
after  he  and  the  others  left,   Sheo  Narain 
and  Sheo  Ratan  may  have  returned  to  the 
house      At  least  after  leaving    the   house 
they  went    back   and  did    not  accompany 
Sheo  Gobind  and  the  Pasis.     In   the  con* 
fession  Sheo  Gobind  also  tells  the  story  of 
Sheo  Ratan's  vow  saying  that  Sheo  Ratan 
allowed  his  hair  to  grow,  that  is,  he  would 
not    shave   his   hair  until   he  had   killed 
Birj  Lai  and  his  wife.     He  also  says  that 
some  of  the  money  promised    to  the  Pasis 
was  paid,  namely.  Rs   200  but  he  himself 
had  not  been  paid      It  is   on  this   confes- 
sion that  the  conviction  of  all  those  three 
persons  is  based. 

Sheo  Gobind  himself  retracted  the  con- 
fession in  the  Court  of  the  Committing 
Magistrate  and  he  said  that  he  had  been 
beaten  by  the  police  and  that  he  had  been 
given  some  drug  to  drink  so  that  he  was 
not  in  his  proper  senses  when  he  made 
the  confession  The  whole  of  this  story 
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is  rendered  absurd  by  tbe  fact  that  he  was 
kept  for  a  day  in  jail  in  solitary  confine- 
ment and  that  the  Magistrate  left  him 
sitting  in  his  Court  for  two  or  three 
hours  before  taking  his  statement.  It  is 
perfectly  clear  that  he  was  neither  under 
the  influence  of  drugs  nor  affected  by 
beating  when  ho  made  the  confession. 
We  are  not  prepared  to  say  that  it  is  im- 
possible that  a,  confession  BO  detailed  and 
elaborate  might  have  been  made  on  some 
inducement  offered  by  the  police  even 
after  all  these  precautions  had  been  taken, 
but  in  our  opinion  there  is  proof  in  the 
statement  itself  that  it  was  not  made  at 
the  direction  of  the  police.  The  first 
reason  which  leads  us  to  this  conclusion 
is  that  even  if  the  post  mortem  report 'had 
been  known  to  the  Sub-Inspector  on  23rd 
August,  when  he  took  the  accused  to  the 
Superintendent  of  Police,  there  was  noth- 
ing in  that  post  mortem  report  which 
showed  that  a  lathi  had  been  thrust  into 
the  private  parts  of  Mt.  Bhagirati.  This 
fact  had  not  been  observed  by  the  Sub- 
Inspector  himself  and  therefore  it  was  a 
fact  stated  by  the  accused  for  the  first 
time  and  only  corroborated  when  the 
Civil  Surgeon  was  examined  'in  Court 
long  after  the  statement  was  made. 
Secondly  according  to  Sheo  Gobind  all  the 
deceased  were  throttled  Although  the 
Sub-Inspector  himself  for  some  reason 
which  is  not  clear  to  us,  deposed  that  he 
thought  that  the  child  had  been  throttled, 
we  cannot  understand  how  he  had  that 
opinion.  To  the  ordinary  observer  the 
child  died  either  from  the  fracture  of  his 
skull  or  from  severe  injury  to  the  abdo- 
men :  and  it  never  occurred  even  to  the 
Civil  Surgeon  that  the  child  had  been 
throttled.  Similarly  Birj  Lai  to  all  ap- 
pearance died  as  the  result  of  outs  which 
he  received  about  the  head  and  neck  and 
in  his  case  also  the  Civil  Surgeon  at  the 
time  of  his  post  mortem  examination  did 
not  suspect  throttling.  It  was  only  in 
the  case  of  the  woman  that  he  found 
clear  symptoms  showing  that  she  had 
been  throttled. 

When  therefore  Sheo  Gobind  stated 
that  all  had  been  throttled  he  was 
making  a  statement  which,  whether 
the  post  mortem  report  was  in  the 
hands  of  the  police  or  not,  was  contrary 
to  the  opinion  which  any  ordinary  person 
at  that  time  must  have  held  as  to  the 
cause  of  death  both  of  Birj  Lai  and  of  the 
child.  Yet  when  the  learned  Sessions 


Judge  conducted  in  his  own  Court  a  very 
careful  examination  of  the  Civil  Surgeon 
it  was  made  to  appear  quite  possible  that 
all  these  persons  were  killed  by  throttling 
before  the  infliction  of  the  other  injuries. 
Birj  Lai  had  two  signs  of  throttling,, 
namely,  the  protrusion  of  his  tongue  and 
eyes  and  no  teat  could  bo  made  from  his 
lungs  which  were  completely  decomposed. 
In  the  case  of  tho  child  both  lungs  were 
congested  which  is  a  sign  of  asphyxia  but 
cannot  be  clue  to  decomposition.  The 
doctor  had  never  looked  at  these  bodies 
with  tho  id  en  of  finding  that  tho  obvious 
injuries  were  not  tho  cause  of  death,  and, 
as  he  says,  he  did  not  examine  them  on 
tho  supposition  that  theirs  were  cases  of 
throttling.  All  that  he  can  sa,y  definitely 
is  that  they  may  or  may  not  have  been 
throttled  and  that  the  lacerated  incised 
injuries  were  either  ante  mortem  or 
caused  immediately  after  death,  that  is  to 
say  within  two  hours  Thus  in  a  most 
unexpected  way  a  statement  made  by 
Sheo  Gobind,  which  appeared  at  the  time 
to  be  contrary  to  the  facts  of  the  case, 
was  shown  several  months  afterwards  in 
the  Sessions  Court  to  bo  possibly  true. 
The  third  point  in  which  Sheo  Gobind 
added  to  the  knowledge  possessed  by  the 
police  at  the  timo  when  he  was  taken 
into  custody  is  the  use  of  the  rope  which 
was  found  tied  to  the  woman's  legs.  It 
does  not  appear  that  the  reason  why  tha 
rope  was  tied  to  her  legs  was  ascertained 
by  the  investigating  officer  and  the  ex- 
planation given  by  Sheo  Gobind  is  clearly 
correct.  Wo  are  not  of  opinion  either 
that  this  explanation  can  have  been  given 
to  him  by  the  Sub-Inspector  or  that  he 
can  have  invented  it  himself. 

The  confession  therefore  is  not  one  of 
those  which  can  be  considered  to  have 
been  tutored  ;  and  it  was  certainly  not 
made  under  the  influence  of  drugs  or  fear. 
It  is  a  confession  which  adds  to  the  know- 
ledge which  was  then  available  as  to  the 
cause  of  death  in  many  particular  sand  has 
not  been  contradicted  by  anything  which 
has  been  shown  to  us  in  the  evidence. 
Even  the  fact  that  two  men  left  the  party 
in  the  house  of  Sheo  Rat  an  and  then  cams 
back  and  took  them  to  the  open  front  door,, 
lends  support  to  the  view  that  they 
dlimbed  on  to  the  roof  by  means  of  the* 
ladder,  entered  the  house  of  Birj  Lai  by 
making  a  hole  in  the  roof  and  opened 
the  door  from  inside,  although  these  facts, 
were  probably  not  in  the  knowledge  of 
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Sheo  Gobind.  The  confession,  therefore, 
being  in  our  opinion  a  true  confession,  is 
sufficient,  without  any  corroborative  evi- 
dence, for  the  conviction  of  Sheo  Gobind 
himself.  This  view  of  the  law  has  been 
taken  both  by  the  Allahabad  High  Court 
and  by  this  Court  on  many  occasions. 
The  first  ruling  to  which  we  would  refer 
is  that  reported  in  Queen  Empress  v. 
MatfiU  Lai  (l).  In  that  case  it  was  held 
that  such  a  confession,  namely  a  re- 
tracted confession,  was  sufficient  evi- 
dence, if  a  Court  believed  it  to  be  true, 
for  convicting  the  persons  who  made  it. 
This  view  was  carried  further  in  the 
case  of  Emperor  v.  Kheri  (2).  It  is  there 
expressly  laid  down  that  as  regards  the 
person  making  it  the  retracted  confes- 
sion may,  even  without  any  corrobora- 
tive evidence,  form  the  basis  of  a  con- 
viction. These  views  have  been  recently 
confirmed  by  a  Full  Bench  of  the  Allaha- 
bad High  Court  in  the  case  of  Baggha  v. 
Emperor  (3)  and  this  Court  has  followed 
that  'judgment  of  the  Allahabad  High 
Court  on  more  than  one  occasion,  in 
particular  in  the  case  -reported  in  Raj 
Bahadur  Singh  v.  Emperor  (4).  Thus 
even  if  we  hold  that  there  was  no  corro- 
borative evidence  we  would  feel  our- 
selves justified  in  upholding  '  the  convic- 
tion of  the  accused  Sheo  Gobind-  on  the 
basis  of  his  own  confession  alone. 

As  to  the  effect  of  that  confession 
against  the  co-accused  we  would  not  be 
prepared  to  follow  the  judgment  of  the 
Allahabad  High  Court  in  the  case  of 
Emperor  v.  Kheri  (2)  to  which  we  have 
referred  above  and  lay  down  that  a  re- 
tracted confession  of  a  co-accused  can 
alone  be  sufficient  evidence  to  justify  a 
conviction,  nor  has  this  view  been  main- 
tained by  the  Allahabad  High  Court  it- 
self in  more  recent  decisions,  but  that 
confession  standing  as  it  does  unrebutted 
is  admissible  in  evidence,  and  it  is  in 
the  present  case  a  strong  piece  of  evi- 
dence. There  is  nothing  to  show  that 
Sheo  Gobind  had  any  reason  for  naming 
these  men  falsely,  and  his  story  fits  in 
exactly  with  all  the  facts  which  are 
known  to  us.  The  actual  evidence  which 
goes  to  corroborate  the  confession,  apart 
from  the  motive  which  has  been  so 
clearly  shown  to  exist  in  the  case  of 

(1)  [1897]  20  AH.  133=(1B97)  A.  W,  N.  224. 

(2)  [1907]  29  All.  434=1  A.    L.  J.  310=(1907) 
A.  W.  N.  140. 

a  A.  I.  R.  1925  All.  627  (F.B.). 
A.  I.  B.  1927  Oudh  17. 


these  two  men,  is  the  circumstantial 
evidence  offered  by  the  discoveries  made* 
by  the  Superintendent  of  Police.  Thera 
can  be  no  question,  in  view  of  the 
fact  that  the  door  was  found  open,, 
that  a  hole  was  found  in  the  roof,  that 
a  ladder  was  set  against  the  wall  leading, 
to  the  roof  from  the  house  of  Shoo  Ratan 
and  that  a-  burnt  match  correspond  ing, 
to  the  matches  in  Sheo  Batan's  match, 
box  was  found  on  the  roof,  that  the 
murderers  entered  the  house  from  the 
house  of  Sheo  Rat  an  Shoo  Rat  an 
and  his  son  were  the  only  persons 
living  in  his  house,  and  they  had  no 
defence  to  offer.  They  did  not  even  at- 
tempt to  say  that  somo  other  persons 
entered  their  house,  took  one  of  thoir 
matches,  climbed  on  to  the  roof  by  their 
ladder  and  so  entered  the  house  of  Birj 
Lai  In  our  opinion  this  circumstantial 
evidence  would  have  been  difficult  to 
answer  and  no  attempt  has  been  made 
to  answer  it. 

Lastly  there  is  the  recovery  of  two 
dhotis  which  had  been  recently  washed. 
This  fact  presents  nothing  unusual,  bub 
still  it  is  worthy  of  notice  that  one  of 
those  dhotis  was  marked  with  human 
blood  and  it  was  the  dhoti  of  Shed 
Ratan  He  has  given  three  explana- 
tions as  to  how  there  was  blood  on  his 
dhoti.  It  cannot  be  proved  that  one  of 
these  explanations  may  not  be  right,  bub 
it  forms  the  link,  even  though  a  weak 
link,  fin  the  chain  of  evidence  against; 
these  men  We  have  mentioned  already 
the  motive  for  the  murder.  The  man- 
ner in  which  the  bodies  were  treated^ 
probably  after  death,  shows  clearly 
enough  that  this  was  a  murder  for 
revenge.  If,  as  appears  to  be  the  case,, 
mercenaries  were  employed  who  removed 
some  money  from  the  house,  there  can- 
still  be  no  question  that  the  persons 
who  submitted  this  woman's  body  to 
these  atrocities  were  actuated  by  motives 
of  revenge  and  not  by  motives '  o£ 
gain.  The  persons,  who  -were  in- 
censed against  this  family  and  parfcicu- 
oularly  against  the  woman,  were  Sheo 
Ratan  and  his  son,  and  where  there  is 
direct  evidence  against  these  persons* 
that  they  commit  ted  the  crime  we  cannot 
regard  the  existence  of  a  strong  motive- 
as  immaterial.  In  our  opinion  the  con- 
fession of  Sheo  Gobind  is  corroborated 
sufficiently  by  material  evidence  against 
both  the  co-aooused.  We  believe  that 
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the  learned  Sessions  Judge,  who  has 
tried  this  case  with  great  care  through- 
out, and  has  personally  brought  to  notice 
many  points  which  had  escaped  the  in- 
vestigating officer,  has  come  to  a  correct 
decision.  As  to  the  sentence  there  can, 
in  a  case  of  this  kind,  be  no  sentence  ex- 
cept that  of  death  We  therefore  dis- 
miss these  appeals,  uphold  the  convic- 
tions and  sentence  and  direct  that  Sheo 
Batan,  Sheo  Narain  and  Sheo  Gobind 
be  hanged  by  the  neck  till  they  be  dead. 
D  D.  Appeal  dismissed. 
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WAZIR  HASAN,  AG.  C.  J.,  MISRA  AND 
PULLAN,  J,T. 

Kedar  Nath — Defendant — Applicant, 
v, 

Baldeo  '  Prasad — Plaintiff — Opposite 
Party. 

Bevn.  Appln.  No.  38  of  1928,  Decided 
on  17th  January  1929,  against  order  of 
Sub-Judge,  Hardoi,  D/-  13th  March  1928 

**  (a)  Civil  P.  C.,  S.  11— Prior  iuit  by 
transferee  of  pronote  against  executant 
and  assignor  dismissed—  Second  suit  by 
transferee  against  assignor  alone  for  dama- 
ges is  barred. 

A  subsequent  suit  for  damages  brought  by 
the  transferee  of  a  pronote  against  the  holder 
of  the  note,  who  has  transferred  it  in  hia 
favour,  ia  barred  by  the  rule  of  res  judioata, 
when  he  has  already  claimed  a  relief  against 
the  holder  of  the  note  by  impleading  him  aa  a 
defendant  along  with  the  executant  of  tha 
note  in  a  suit  previously  brought  against  them 
for  recovery  of  the  money  due  under  the  pro- 
missory note,  and  that  relief  haa  boen  refused 
to  him  .  4  Cal.  190  ;  12  Beng.  L.  R.  304  ;  20 
-Cal.  79  (P.  C.)  and  A.  I.  R.  1925  P.  C.  55,  Rel. 
on,  ;  A.  I.  R.  1929  Oudh  88,  Expl.  [P  174  C  1] 

(b)  Civil   P.   C.,   S.   11— Causes  of    action 
need  not  be  same. 

Waa\r  Hasan,  Ag.  C.  J.— The  test  aa  to  whe- 
ther a  previous  adjudication  operates  as  a  bar 
to  a  subsequent  adjudication  of  the  same  matter 
does  not  ho  in  the  fact  as  to  whether  the  two 
-causes  of  action  are  different  or  the  same  •  12 
O.  C.  347  ;  20  All.  110  Affirmed  in  24  All.  429 
<P.C.),  Foil.-  A.  I.  R.  1924  Pat.  265,  Ref. 

[P  175  C  11 

(c)  Civil  P.    C,,    S.    11— Question    whether 
«  whole  class  of  cases  is    barred  is    difficult 
to  reply  in  general  terms. 

Pullan,  J.—  It  ia  difficult,  if  not  impossible, 
to  answer  in  general  terms  a  question  as  to 
whether  a  whole  class  of  cases  can  or  cannot 
be  hold  to  be  barred  by  the  principle  of  res 
judicata.  [P  178  G  1] 

Ali  Zaheer — for  Applicant. 

Radhd  Krishna — for  Opposite   Party. 


Order  of  reference 

Misra,  J.— This  is  an  application  for 
revision  out  of  a  suit  for  damages.  The 
appellants  filed  originally  a  second  appeal 
in  the  ca.se  but  when  the  matter  came  up 
for  hearing  before  a  learned  Judge  of  this 
Court,  it  was  found  that  no  second  appeal 
lay  in  the  case  and  the  appeal  was  per- 
mitted to  be  converted  into  an  applica- 
tion for  revision.  The  facts  out  of  which 
this  suit  has  arisen  are  that  on  18th 
April  1926.  a  pronote  was  executed  by 
one  Rameshwar  Prasad  in  favour  of 
Kedar  Nath,  the  respondent  before  us, 
for  a  sum  of  Rs  200.  On  24th  February 
1927  the  said  Kedar  Nath  sold  the  afore- 
said promissory  note  to  one  B,ildeo  Pra- 
sad. Shortly  after  the  transfer  he  filed 
a  suit  in  the  Court  of  the  Munsif  of  Bil- 
gram  to  recover  Rs  232-9-0  due  to  him 
under  the  said  pronote.  The  suit  was 
instituted  on  3rd  March  1927  against 
two  persons  they  being  Enmesh  war  Prasad 
the  original  executant  of  the  pronote, 
and  Kedar  Nath,  the  person  in  whose 
favour  the  pronote  stood  and  who  had 
transferred  it  in  favour  of  the  plaintiff. 
In  para  6  of  the  plaint  the  respondent 
claimed  relief  that  a  decree  should  be 
passed  for  the  amount  claimed  against 
Rameshwar  Prasad  who  was  defendant  1 
or  against  both  Rameshwar  Prasad  and 
Kedar  Nath,  who  were  defendants  1  and 
2  respectively  in  the  case,  or  against  such 
of  the  defendants  as  the  Court  may  find 
liable  for  the  sum  claimed  whether 
jointly  or  severally. 

The  suit  was  tried  by  the  learned 
Munsif  of  Bilgram  on  the  Small  Cause 
Court  side  He  held  that  the  pronote 
in  suit  was  without  consideration  and  no 
decree  could,  therefore,  be  passed  on  its 
basis  against  defendant  1.  As  regards  the 
applicant  who  was  defendant  2  Jn  that 
case  he  held  that  no  decree  could  be 
passed  against  him  because  :  (U  such  a 
pronote  'was  unenforcible  in  law  ;  and 
(2)  that  the  respondent  (the  plaintiff  in 
that  case)  had  knowingly  purchased  this 
litigation  from  defendant  2  The  suib 
was  according  to  these  findings  dismissed 
on  28th  April  1927. 

After  the  dismissal  of  this  suit  the 
plaintiff  respondent  Baldeo  Prasad  in- 
stituted the  present  suit  for  recovery  of  a 
sum  of  Rs  348-9-0  as  damages  and  costs. 
The  amount  which  he  claimed  was  in 
respect  of  the  amounts  paid  by  him  aa 
consideration  for  the  transfer  of  the  pro- 
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missory  note,  and  the  sum  incurred  by 
him  in  prosecuting  the  original  suit, 
brought  against  the  executant  Ba mesh  war 
Praaad  and  the  defendant  appellant  Eedar 
Nath.  In  the  present  suit  he  states  his 
cause  of  action  to  have  accrued  to  him  on 
28th  April  1927,  the  date  when  the 
previous  suit  was  dismissed.  The  de- 
fence put  forward  in  the  present  suit  by 
the  applicant  was  to  the  effect  that  the 
plaintiff-respondent  fully  knew  the  cir- 
cumstances in  which  the  pronote  in  ques- 
tion had  been  executed  and  that  he 
knowingly  took  the  transfer  of  the  said 
deed  Under  these  circumstances  it  was 
alleged  that  no  suit  for  recovery  of  any 
damages  could  lie.  The  second  conten- 
tion put  forward  was  to  the  effect  that 
the  present  suit  of  the  plaintiff-respon- 
dent was  barred  by  the  rule  of  res  judi- 
cata  since  he  had  in  the  previous  suit 
claimed  a  decree  against  the  defendant 
which  had  been  refused.  The  learned 
Munsif  of  Bilgram  who  tried  the  suit 
came  to  the  conclusion  that  the  plaintiff 
had  purchased  the  pronote  with  full 
knowledge  that  it  was  without  considera- 
tion and  that  he  was  not,  therefore,  en- 
titled to  recover  any  damages  and  that 
the  suit  was  barred  by  the  rule  of  res 
judicata.  On  these  findings  he  dismissed 
the  suit  with  costs  by  his  decree  dated 
19th  November  1927. 

The  plaintiff-respondent  appealed 
against  this  decree  to  the  Court  of  the 
Subordinate  Judge,  Hardoi,  who  differed 
from  the  learned  Munsif  on  both  ques- 
tions He  held  that  it  was  not  proved 
that  the  plaintiff  had  any  knowledge  of 
the  circumstance  that  the  pronote  was 
without  consideration,  and  that  he  had 
purchased  it  bona  fide  and  had  paid  the 
consideration.  On  the  question  of  res 
judioata  he  also  took  a  difierenb  view 
from  that  taken  by  the  Munsif.  He  took 
the  view  that  the  cause  of  action  for  the 
present  suit  had  only  arisen  after  the 
dismissal  of  the  previous  suit,  and  al- 
though the  plaintiff  had  impleaded  in  the 
previous  suit  the  defendant  of  the  pre- 
sent suit  as  defendant  2  he  could  not  be 
considered  to  have  sued  him  in  that  case 
for  damages  on  the  foot  of  the  sale-deed 
and  therefore  his  joinder  in  that  case  did 
not  estop  him  from  suing  for  recovery  of 
damages  in  the  present  suit  In  this 
view  of  the  case  he  decreed  the  plaintiff's 
suit  but  passed  a  decree  in  his  favour 
only  for  Bs  261-8-0  with  interest  on  BB. 


200  from  the  date  of  his  purchase  up  to* 
the  date  of  the  suit  at  the  rate  of  6%  per 
annum  and  also  future  interest  at  the  same 
rate  from  the  date  of  the  suit  up  to  the 
date  of  realization.  His  decree  is  dated 
13th  March  1928. 

As  stated  above  the  defendant  has  now 
brought  the  matter  to  this  Court  Origin- 
ally he  filed  a  second  appeal,  but  that  has 
now  been  treated  as  a  revision.  Two- 
points  have  been  urged  in  revision  against 
the  decree  passed  by  the  learned  Sub- 
ordinate Judge.  The  first  point  is  that 
no  application  for  revision  lies  and  the 
second  point  is  to  the  effect  that  the 
decision  in  the  previous  suit  operates  aa 
res  judicata 

As  to  the  first  point  we  may  state  that 
it  has  no  substance  If  the  present  suit 
is  really  barred  by  the  rule  of  res  judi- 
cata we  would  in  that  case  be  inclined  to- 
entertain  the  present  application  for 
revision.  The  second  point,  however, 
rais.es  a  question  of  some  difficulty  The 
contention  raised  on  behalf  of  the  defen- 
dant applicant  is  to  the  effect  that  when 
the  plaintiff  respondent  brought  the  pre- 
vious suit  and  impleaded  him  as  well  in 
that  suit  and  prayed  for  a  decree  against 
him  he  must  be  deemed  to  have 
claimed  the  same  relief,  which  he 
now  claims  against  him  in  the  pre- 
sent suit.  The  further  argument  ad- 
vanced is  to  the  effect  that  if  the  relief 
which  is  being  claimed  in  the  present 
suit  has  already  been  claimed  and  has 
been  refused,  it  is  no  more  open  to  the 
planintiff-respondent  to  bring  a  second 
suit  in  respect  of  the  same  relief 

The  reply  on  behalf  of  the  plaintiff 
respondent  is  to  the  effect  that  the  cause 
of  action  for  the  present  suit  is  quite 
different  from  that  of  the  previous  suit. 
It  is  argued  that  the  cause  of  action  for 
the  present  suit  had  not  even  arisen  at 
the  time  when  the  previous  suit  was 
brought,  it  having  arisen  only  after  the 
dismissal  of  the  previous  suit.  It  is, 
therefore,  contended  that  though  the 
plaintiff  claimed  a  relief  against  the  de- 
fendant in  the  previous  suit,  yet  he  could 
not  be  considered  to  have  claimed  a  relief 
on  the  present  cause  of  action  and  that 
the  matter  now  in  controversy  was  never 
directly  and  substantially  in  issue  in  the 
previous  suit.  It  was  also  argued  that 
Expln  4,  S  11,  oiuld  not  be  held  ap- 
plicable to  the  facts  of  the  present  case 
inasmuch  as  it  was  not  incumbent  on  the 
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plaintiff  to  claim  the  present  relief  in 
the  previous  suit  The  question  is  one 
-of  some  difficulty  and  also  of  importance. 
We  have,  therefore,  thought  it  proper  to 
refer  it  to  a  Full  Bench  under  S.  14,  Gl. 
(1),  Oudh  Courts  Act,  4  of  1925.  The 
question  which  we  refer  to  the  Pull 
Bench  is  as  follows  : 

"Whether  n  subsequent  sutjT  for  dam  a  go  9 
'brought  by  tho  transferee  of  A  pronote  against 
'the  holder  of  fcho  note  who  baa  transferred  it 
in  his  favour,  is  barred  by  tho  rule  of  res  judi- 
cata,  when  he  has  already  claimed  a  relief 
against  tho  holder  of  tho  note  by  impleading 
jhim  AS  a  defendant  Along  with  tho  executant 
'of  the  note  in  A  auit  previously  brought 
[against  thorn  for  recovery  of  tho  monoy  duo 
iundor  tho  promissory  note,  and  that  relief  has 
jboon  refused  to  him." 

Wazir  Hasan,  Ag.  C  J. — I  agree 
Opinion. 

Wazir  Hasan,  Ag.  C  J. — This  is  a 
reference  to  Full  Bench  by  a  Division 
Bench  of  this  Court  for  decision  of  the 
following  question  :  (The  question  re- 
ferred was  quoted  as  above)  I  was  a  party 
to  this  reference.  It  seems  to  mo  that 
the  question  as  framed  can  admit  of  one 
answer  and  that  is  in  the  affirmative 
When  a  relief  has  already  been  claimed 
against  a  party  and  that  relief  has  been 
refused  to  him,  I  see  no  escape  for  the 
application  of  the  rule  of  res  judicata  as 
enacted  in  S.  11,  Civil  P.  C.  But  in 
order  to  elucidate  'the  substance  of  the 
reference  it  is  necessary  now  to  state  a 
few  facts,  which  are  not  -incorporated  jin 
the  question  just  now  mentioned  In  the 
previous  suit  the  plaintiff  had  impleaded 
two  defendants.  jDefendant  1  was  one 
Rameshwar  Prasad  and  defendant  2  was 
Kedar  Nath.  Eedar  Nath  is  again  the  de- 
defendant  in  the  present  suit.  The 
facts  of  the  previous  case  were 
that  Rameshwar  Prasad  had  executed  a 
pronote  in  lieu  of  a  consideration  of 
Rs.  200  in  favour  of  Kedar  Nath.  Kedar 
Nath  had  on  24th  February  1927,  assigned 
the  pronote  in  favour  of  the  then  plain- 
tiff,  who  is  the  same  person  as  the  plain- 
tiff in  the  present  suit  In  para  1  of  the 
plaint  in  the  previous  suit  the  fact  of  the 
execution  of  the  pronoto  by  Rameshwar 
Praaad,  defendant  1  of  that  suit,  in  lieu  of 
the  sum  of  Rs.  200  in  favour  of  Kedar 
Nath,  defendant  2  of  the  same  suit,  was 
stated.  In  para  2  the  assignment  by 
Kedar  Nath  in  favour  of  the  plaintiff 
Baldeo  Prasad  was  alleged.  It  was  fur- 
ther stated  that  tho  right  to  sue  under 
the  assignment  had  arisen  in  favour  of 


the  plaintiff.  The  averment  in  para.  3 
of  the  plaint  was  that,  in  spite  of  repeated 
demands  made  on  defendant  1  to  repay 
the  sum  of  money  advanced  under  the' 
pronote,  tho  said  defendant  had  failed  to 
make  any  payment  either  to  the  plaintiff 
Baldeo  Prasad  or  to  his  assignor  Kedar 
Nath  defendant  2  ;  and  it  was  further 
said  that  the  fact  of  the  non-payment  to 
either  of  tho  two  had  necessitated  the 
institution  of  the  suit.  In  para.  4  of  the 
same  plaint  the  date  of  tho  cause  of 
action  was  stated  to  bo  the  date  of  tho 
execution  of  the  pronote,  that  is  18th 
April  1926.  Para  5  relates  to  the  valua- 
tion of  the  claim  with  reference  to  tho 
Court-fee  and  the  jurisdiction  of  the 
Court.  Para  6  is  devoted  to  the  claim, 
for  reliefs,  and  that  is  important.  It 
may  be  translated  as  follows  : 

"  The  plaintiff  prays  that  a  decree  may  ho 
passed  for  a  sum  of  Us,  232-9-0  principal  and 
interest  as  stated  below  together  with  the  costs 
of  tho  suit  and  also  together  with  interest 
during  the  pendency  of  tho  suit  and  future 
interest  till  the  date  of  recovery  ns  against  the 
defendant  1,  that  la  Rameshar  Prasad  the 
executant  of  the  pronote,  or  as  against  both 
tho  defendants,  that  is  Bameshwar  Praaad  and 
Kedar  Nath,  tho  second  defendant  being  tho 
assignor  of  the  plaintiff  or  as  against  any  ono 
of  the  two  defendants  jointly  or  severally.11 

A  general  prayer  for  any  other  relief, 
which  the  Court  may  deem  fit  to  grant 
in  the  circumstances  and  justice  of  the 
case,  was  added.  The  judgment,  which 
the  Court  delivered  in  the  case,  to  the 
plaint  of  which  reference  has  just  now 
been  made,  is  also  before  us  By  that 
judgment  the  plaintiff's  suit  was  dis- 
missed in  its  entirety.  When  we  come 
to  consider  the  language  of  that  judgment 
there  is  no  difficulty  in  interpreting  the 
intention  of  the  Court.  Clearly  the  Court 
directed  its  mind  to  the  prayer  contained 
in  the  plaint  in  respect  of  the  relief 
claimed  by  the  plaintiff  against  both  the 
defendants,  either  jointly  or  severally 
The  relief  in  BO  far  as  the  defendant  1, 
that  is,  Rameshwar  Prasad,  the  executant 
of  the  pronote,  was  concerned,  failed  on 
one  ground.  With  that  ground  we  are 
not  concerned.  The  relief  as  against 
defendant  2,  that  is  to  say,  present  defen- 
dant Kedar  Nath  ,  the  assignor  of  the 
plaintiff,  was  also  rejected  on  two  grounds. 
Here  again  we  are  not  concerned  with 
the  merits  of  those  grounds.  It  follows 
from  the  analysis  of  the  plaint  and  of  the 
judgment  founded  on  that  plaint  that 
relief  against  the  present  defendant  was 
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claimed  by  the  present  plaintiff  in  the 
previous  suit  and  the  relief  was  refused. 
Is  it  then  on  those  facts  open  to  the 
plaintiff  to  bring  a  seoond  suit  for  the 
same  relief  against  the  same  parson,  the 
relief  in  substance  being  for  tho  recovery 
of  the  same  sum  of  money  or  is  the  claim 
barred  by  the  rule  of  resjudicata?  On 
my  part  I  have  no  hesitation  in  holding 
that  it  is  so  barred. 

It)  support  of  the  maintainability  of  the 
claim  several  arguments  were  addressed 
to  us.  I  will  notice  some  of  them  briefly. 
It  was  urged  in  the  first  place  that  tho 
cause  of  action  for  the  present  suit  is 
different  from  the  cause  of  action  on 
which  the  previous  suit  was  founded.  In 
answer  to  this  argument  littlo  need  be 
said.  The  test  as  to  whether  a  previous 
adjudication  operates  as  a,  bar  to  a  subse- 
quent adjudication  of  the  same  matter 
does  not  lie  in  the  fact  as  to  whether  tho 
I  two  causes  of  action  are  different  or  the 
'same.  The  law  as  it  stands  to-day  is 
perfectly  clear  on  this  point.  There  was 
some  room  for  such  an  argument  under 
the  earliest  Code  of  Civil  Procedure  (Act 
8  of  1859)  but  it  became  wholly  untenable 
under  the  Code  of  1877,  1882  and  is  now 
equally  untenable  under  the  present  Code. 
This  has  been  repeatedly  pointed  out  by 
the  High  Courts  of  India  and  even  by 
their  Lordships  of  the  Judicial  Com- 
mittee. The  cases  will  be  found  collected 
in  a  very  illuminating,  if  I  may  respect- 
fully say  so,  judgment  of  the  late  Dr.  Sir 
Sundar  Lai  when  he  was  one  of  the  Judges 
of  the  late  Court  of  the  Judicial  Commis- 
sioner of  Oudh.  I  refer  to  Day  a  Sankar 
v.  Oanga  Sahai  (l).  For  the  purpose  of 
this  judgment  it  is  enough  to  re-state  tho 
reference  to  Sri  Oopal  v  Pnthi  Singh 
(2),  affirmed  by  their  Lordships  of  the 
Judicial  Committee  in  Sri  Oopal  v. 
Pnthi  Singh  (3)  Recently  the  matter 
•was  again  discussed  at  some  length  in  a 
decision  of  the  High  Court  of  Patna  in 
the  case  of  Ram  Lai  Malikand  v.  Deo- 
dhari  Rai  (4).  This  argument  therefore 
{ails. 

The  seoond  argument  was  that  defen- 
dant 2,  that  is  the  plaintiff's  assignor 
might  have  been  impleided  in  the  pre- 
vious suit  and  the  relief  claimed  against 
him  might  have  been  claimed  on  the 


(1)  [1903]  12  0,  0.  347=4  I.  0.  763. 

(2)  [1897]  20  All.  110=(1897)  A.  W.  N.  21G. 

(3)  [1902]  24  All.  429=29  I.  A.  118=B  Sar. 
293  (P.G.). 

i(4)  A,  I.  R.  1924  Pat.  265=2  Pat.  771. 


ground  that  since  the  date  of  the  assign- 
ment or  previous  to  it  any  money  due 
under  the  pronote  might  have  been  paid 
to  him  by  defendant  1  Eameshwar  Prasad 
and  not  on  the  alternative  ground  of  the 
assignment  failing  for  want  of  considera- 
tion. The  argument  is  excluded  altoge- 
ther by  the  allegation  made  in  para.  3  of 
the  previous  plaint.  We  have  quoted 
that  paragraph  in  extenso  and  a  careful 
perusal  of  it  will  show  that  it  is  impossi- 
ble to  attribute  that  intention  to  tho 
plaintiff  which  is  now  being  attributed 
to  him  in  the  arguments.  When  we  carry 
this  matter  a  little  further,  and  indeed 
to  its  logical  conclusion,  there  can  bo 
no  doubt  left  that  defendant  2  was 
im pleaded  in  that  suit  and  relief  was 
claimed  as  against  him  on  the  sole  possi- 
ble and  reasonable  ground  of  an  alterna- 
tive claim  on  the  failure  of  the  assign- 
ment This  exposition  of  the  pleadings 
leads  to  the  conclusion  that  the  title  on 
which  the  present  suit  is  based  is  exactly 
the  same  on  which  the  title  to  the  relief 
as  against  defendant  2,  that  is  Eedar 
Nath  the  assignor,  in  the  previous  suit, 
was  based.  If  this  view  is  correct,  as  I 
humbly  say  it  is,  there  can  be  no  ques- 
tion of  the  application  of  Expl.  4,  3.  11, 
Civil  P.  C. 

The  third  argument  addressed  to  us 
was  based  on  the  assumption  that  it  was 
only  by  the  force  of  the  application  of 
Expl.  4  to  the  present  case  that  the  rule 
of  res  judicata  could  be  held  to  constitute 
a  bar  to  the  adjudication  of  the  present 
suit.  It  was  argued  that  that  Explana- 
tion did  not  apply  and  therefore  there  was 
no  such  bar.  The  learned  advocate  for 
the  respondent  developed  this  argument 
with  some  warmth,  repeatedly  insisting 
on  us  that  the  ground  of  claiming  a  relief 
against  his  assignor  on  the  failure  of  the 
assignment  might  not  and  ought  not  to 
have  been  alleged  in  the  previous  suit 
for  the  reason  that  it  would  have 
introduced  dissimilarity  in  the  allega- 
tions and  confusion  in  the  trial.  To 
my  mind  there  was  no  danger  of  either 
introducing  dissimilarity  or  confusion. 
That  the  plaintiff  might  not  have  claimed 
any  relief  against  defendant  2,  his 
assignor,  or  might  not  have  brought  any 
suit  against  him  may  be  conceded,  but 
the  fact  remains  that  he  did  bring  the 
previous  suit  against  him  and  that  ho 
did  also  claim  a  relief  against  him.  Now 
I  have  already  shown  that  there  could 
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be  no  reasonable  ground  for  any  relief 
against;  the  assignor  except  the  ground  that 
tbe  assignment  had  failed  for  want  of 
consideration  Now  either  that  was  im- 
pliedly  alleged  in  the  plaint  or  it  was 
not  BO  alleged.  If  it  was  alleged  then, 
as  stated  before,  Expl.  4  has  nothing  to 
do  with  the  case  whatsoever.  If  it  was 
not  so  alleged,  there  can  be  no  doubt  to 
my  mind  that  it  might  have  been  al- 
leged ;  and  I  also  hold  that  it  ought  to 
have  been  alleged  What  dissimilarity 
or  confusion  could  arise  in  an  alternative 
claim  as  against  one  of  the  two  defend- 
ants to  the  previous  suit  on  the  ground 
that  the  assignment  had  failed  ?  If  we 
test  the  argument  in  the  light  of  the 
events  that  have  happened,  it  seems  to 
me  that  it  would  have  been  more  expe- 
dient and  more  reasonable  on  the  part  of 
the  plaintiff,  having  impleaded  defen- 
dant 2  Kedar  Nath  as  a  party  to  his 
previous  suit,  to  have  claimed  the  relief, 
which  he  did  claim  against  him,  on  the 
ground  of  the  failure  of  the  assignment. 
Nothing  has  happened,  so  far  as  the 
legal  relationship  between  the  two  per- 
sons is  concerned  since  the  date  of  the 
judgment  in  the  previous  suit  which  has 
made  the  ground  for  attack  against  Kedar 
Nath  either  more  certain  or  clearer  now. 
It  was  said  that  what  has  happened  is 
the  judgment  in  the  previous  suit  refus- 
ing relief  against  defendant  1,  that  is 
the  executant  of  the  pronote  ;  but  this 
event  was,  in  the  alternative,  clearly  an- 
ticipated, according  to  my  interpreta- 
tion, in  the  plaint  of  the  previous  suit 
and  it  was  on  that  •  anticipation  that 
relief  was  claimed  against  the  assignor, 
These  were  all  the  grounds  which  were 
urged  in  support  of  an  answer  in  the 
negative  to  the  question  referred  to  us  by 
the  Division  Bench. 


I  now  proceed  to  refer  briefly  to  some 
of  the  decisions  of  their  Lordships  of  the 
Judicial  Committee  which  bear  on  the 
arguments  advanced  by  me  in  support 
of  the  answer  which  I  have  given  bo  the 
question  In  the  case  of  Tekait  JJoorga 
Prasad  Sinyh  v.  Tekaitni  Doorga  Kon- 
wari  (6)  Sir  Barnes  Peacock  in  deliver- 
ing the  judgment  of  their  Lordships  of 
the  Judicial  Committee  referred  to  a  pre- 
vious decision  of  the  same  Committee  in 
the  case  of  Soorjamonee  Dabee  v.  Sud- 


(5)  [1879]  4  Gal.  190  =  5  I.  A.  149 
627  (P.O.). 
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danund  Mohappatter  (6),  and  quoted  the> 
following  observations  from  the  judgment 
of  that  case  : 

11  Their  Lordships  are  of  the  opinion  that 
the  term  'cause  of  action1  is  to  be  construed 
with  reference  rather  to  the  substance  than  to- 
the  form  of  action  and  they  are  of  opinion 
that  in  this  case  the  cause  of  action  was  m 
substance  to  dealare  the  will  invalid  on  the 
ground  of  the  want  of  power  of  the  testator  to 
devise  the  property  he  dealt  with.  But  even 
if  this  interpretation  were  not  correct,  their 
Lordships  are  of  opinion  that  this  clause  (Gl.  2 
Act  8  of  1859)  in  the  Code  of  Procedure  would 
by  no  means  prevent  the  operation  of  the  gene- 
ral law  relating  to  res  judicata  founded  on  the 
principle  nemo  debet  bis  vcxari  pro  eadem 
causa.'1 

Sir  Barnes  Peacock  proceeded  to  say  : 
"  This  law  has  been  laid  down  by  a  seriea- 
of  cases  in  this  country  with  which  the  pro- 
fession IB  familiar.  It  probably  has  never 
boon  better  laid  down  than  in  a  case  which, 
was  referred  to  in  Vol.  3  of  Atkyna,  Gregory  v. 
WLolesiuorth  (1),  in  which  Lord  Hardwicke  held 
that  where  a  question  was  necessarily  decided 
in  e fleet,  though  not  in  express  terms,  bet- 
ween the  parties  to  the  suit,  they  could  not 
raise  the  same  question  as  between  themselves 
in  any  other  suit  in  any  other  form  ;  and 
that  decision  has  been  followed  by  a  long 
course  of  decisions,  the  greater  part  of  which 
will  be  found  noticed  in  the  very  able  note 
of  Mr.  Smith  to  the  case  of  the  Duchess  of 
Kingston." 

It  would  appear  from  what  I  have 
stated  in  the  preceding  portion  of  this 
judgment  that  the  remarks  of  Lord  Hard- 
wicko  are  apposite  to  tho  present  case. 
In  the  case  of  Kameshar  Prasad  v.  Raj- 
kumari  Hut  tun  Koer  (8)  Lord  Morris- 
alter  considering  the  scope  of  Expl.  2, 
S.  13,  Code  of  1882,  which  is  similar  to- 
Expl.  4,  present  Code,  said  : 

14  That  it  '  might'  have  been  made  a  ground 
of  attack  is  clear  that  it  '  ought'  to  have  been, 
appears  to  their  Lordships  to  depend  upon  tho 
particular  facts  of  each  case.  Where  matters, 
are  BO  dissimilar  that  thair  union  might  load 
to  confusion,  the  construction  of  the  word 
'ought'  would  become  important.  In  this  case 
the  matters  were  the  same.  It  was  only  an 
alternative  way  of  soaking  to  impose  a  lia- 
bility upon  Run  Bahadoor  and  it  appears  ta 
thoir  Lordships  that  the  matter  '  ought'  to 
have  made  a  ground  of  attack  in  the  former 
rait  and,  therefore,  that  it  should  be  deemed 
to  have  been  a  matter  directly  and  substanti- 
ally in  issue  m  the  former  suit  and  IB  re» 
judicata.11 

I  have  already  held  that  the  title  for 
an  alternative  relief  founded  on  the  fai- 
lure of  consideration  of  the  assignment 
ill  favour  oHihe  plaintiff  might  well  have 

~T6)~i2~BengrLTB.  804=1.  A.  sup" vo!7  212~=2O 
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beea  made  a  ground  of  attack  in  the  pre- 
vious suit.  Thab  an  attack  was  made  in 
the  form  of  a.  relief  against  the  assignor 
is  admitted.  What  is  disputed  is  that 
the  ground  of  attack  now  made  is  not  the 
same  as  the  one  in  the  previous  suit.  But 
to  my  mind  there  is  nothing  to  show  that 
it  might  not  have  been  made  and  I  have 
no  difficulty  in  further  holding  that  it 
ought  to  have  been  ma.de  The  matter 
was  not  so  dissimilar  that  its  union  with 
the  primary  ground  of  attack  against  the 
executant  of  the  pronote  might  have  led 
to  any  confusion  To  use  the  language  of 
Lord  Morris,  it  was  only  an  alternative 
way  of  seeking  to  impose  a  liability  upon 
the  assignor  alternative  to  the  liability 
which  was,  according  to  the  respondent's 
learned  advocate,  pleaded  on  the  ground 
of  the  possibility  of  any  payment  having 
been  made  by  the  executant  of  the  pro- 
note  to  the  assignor  Expl  2,  Old  Code, 
was  also  considered  by  their  Lordships  of 
the  Judicial  Committee  in  the  case  of 
Fateh  Singh,  v  Jagannath  Bakhsh  Singh 
(9),  and  the  view  taken  in  the  previous 
cases  was  affirmed 

Before  taking  leave  of  this  case  I  would 
also  mention  a  decision  of  this  Court  in 
Bansi  Dhar  v.  Jagmohan  Das  (10)  on 
which  reliance  waa  placed  by  the  learned 
advocate  for  the  respondent  Two  of  us 
in  the  oj.se  considered  the  applicability 
or  otherwise  of  the  rule  of  res  judicata  to 
the  facts  of  that  case  as  contemplat  d  by 
Expl.  4  oE  the  Code,  and  in  disposing  of 
that  matter  we  said  : 

"14  appears  to  us  that  the  conduct  of  Lala 
Jagmohaa  Da  a  in  withdrawing  tho  issue 
which  was  raised  in  the  auife  amounted  bo  no 
more  than  an  abandonment  of  a  plea  which 
waa  wholly  foreign  to  tho  substance  of  that 
suit." 

If  we  could  predicate  the  same  of  the 
previous  suit  of  the  plaintiff  we  would 
certainly  then  hold  that  there  was  no  bar 
of  res  judicata,  but  we  could  not  do  so  as 
I  have  endeavoured  to  show  in  the  pre- 
ceding portion  of  this  judgment.  My 
answer  to  the  reference  therefore  is  in 
the  affirmative. 

Misra,  J. — I  am  of  the  same  opinion 
as  the  Hon'ble  Acting  Chief  Judge.  It  is 
clear  from  the  plaint  filed  by  the  plaintiff- 
respondent  in  the  previous  case  that  he 
claimed  a  relief  against  defendant  2,  the 
applicant  before  us.  That  claim  clearly 

(9)  A.  I.  R.  1935  P.  C.  55  =  47  TTlTlSB  =  27 
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meant  that  the  plain  tiff- respondent 
wanted  a  decree  against  the  applicant.  It 
is  also  clear  that  such  a  relief  could  only 
be  claimed,  as  explained  by  the  learned 
advocate  for  the  plaintiff-respondent,  on 
two  grounds  :  Firstly,  that  the  money 
due  under  the  pronote  had  either  wholly 
or  partially  been  paid  by  the  executant  of 
the  pronote,  who  was  arrayed  as  defen- 
dant 1  in  the  previous  suit  to  the  appli- 
cant who  was  defendant  2  in  that  case. 
Secondly,  that  if  the  pronote  be  found 
to  have  been  without  consideration,  that 
is,  if  there  was  proved  to  be  a  failure  of 
consideration  It  is  true  that  neither  the 
first  ground  nor  the  second  ground  was 
set  up  by  the  plaintiff-respondent  in  the 
previous  suit  and  it  is  only  left  to  us  to 
find  out  what  could  be  the  possible 
grounds  on  which  he  could  be  considered 
to  have  claimed  a  decree  against  the  ap- 
plicant, who  was  as  stated  above  arrayed 
as  defendant  2  in  the  previous  case 

As  to  the  first  aspect  it  is  clear  from 
the  allegations  made  by  him  in  para  3  of 
the  plaint  that  he  (the  plaintiff-respon- 
dent) could  not  bo  considered  to  have  put 
forward  that  case.  In  that  paragraph  ho 
clearly  stated  that  defendant  1  of  the  pre- 
vious case  had  paid  no  money  either  to 
the  plaintiff-respondent  or  to  defendant  2 
who  is  the  applicant  before  us.  If  then 
this  aspect  be  considered  to  be  one  thab 
cannot  be  entertained  the  only  aspect  thab 
could  have  been  in  the  mind  of  the  plain- 
tiff-respondent when  he  claimed  a  decree 
against  defendant  2  of  the  previous  case, 
now  the  applicant  before  us,  is  that  em- 
bodied in  the  second  ground.  Indeed  the 
Court  deciding  the  previous  case  under- 
stood the  plaintiff  to  mean  this  very 
thing  It  considered  that  aspect  and  gave 
a~  clear  finding  against  the  plaintiff.  We 
are  not  here  concerned  whether  it  was 
right  or  wrong  in  doins  so.  We  are  only 
concerned  with  the  finding  as  it  was  ac- 
tually given  The  result  therefore  seems 
to  me  that  the  same  relief  which  the 
plaintiff  is  now  claiming  in  the  present 
suit  was  claimed  by  him  in  the  previous 
suit  and  that  it  was  refused  If  this  is 
the  conclusion  to  which  we  have  to  arrive 
in  the  case,  in  my  opinion  there  is  no 
room  left  for  doubt  that  the  matter  is  now 
res  judicata 

It  has  been  remarked  by  the  learned 
Subordinate  Judge  in  his  judgment  thab 
the  present  suit  cannot  be  held  to  be 
barred  by  the  rule  of  res  judioata  inas- 
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much  GLB  the  cause  oE  action  for  it  can 
only  be  considered  to  have  accrued  on  the 
dismissal  of  the  previous  suit,  and  this 
argument  has  been  urged  before  us  with 
vehomoBce  by  the  learned  advocate  for 
the  plaintiff-respondent.  In  reply  to  this 
I  need  only  state  that  if  the  plaintiff 
himself  claimed  a  doc  roe  against  the  ap- 
plicant who  was  a  defendant  in  the  previ- 
ous suit  and  if  the  only  ground  on  which 
he  could  be  considered  to  have  claimed 
that  decree  was  tho  ground  of  the  failure 
of  consideration  us  pointed  above,  it  is  no 
more  open  tn  him  to  any  that  the  cause  of 
action  had  not  accrued  to  him  for  the 
present  claim  when  he  had  brought  the 
previous  suit  and  claimed  a  relief  against 
the  applicant.  If  the  plaint  ill -respondent 
had  not  imp  leaded  defendat  2  in  that  case 
and  had  not  claimed  a  decree  against  him 
it  would  have  been  open  to  him  to  take 
up  this  position,  but  having  claimed  the 
relief  and  the  case  for  that  relief  having 
been  considered  in  the  previous  suit  I  do 
not  think  it  is  any  more  open  to  him  to 
take  up  that  position.  I  am  therefore  of 
opinion  that  the  present  suit  is  barred  by 
the  rule  of  res  judicata  and  that  tho 
answer  to  the  reference  made  to  the  Full 
Bench  should  be  in  the  affirmative. 

Pullan,  J  — Before  expressing  briefly 
my  full  concurrence  in  the  judgment  pro- 
nounced by  the  Hon'ble  Acting  Chief 
I  Judge,  I  must  promise  that  in  my  opinion 
it  is  difficult,  if  not  impossible,  to  answer 
in  general  terms,  a  question  as  to  whether 
a  whole  class  of  cases  can  or  cannot  be 
held  to  be  barred  by  the  principle  of  res 
judicata.  Our  judgment  shuuld  therefore 
apply  strictly  to  cases  exactly  parallel 
with  that  which  has  givon  rise  to  this 
reference. 

We  have  to  consider  then  a,  case  when 
a  person  buys  a  promissory-note  from  the 
holder,  and  brings  a  suit  against  the  as- 
signor and  tho  executant  of  the  note, 
claiming  from  both  of  them  jointly  and 
severally  tho  consideration  of  the  note, 
and  at  the  same  time  stating  in  express 
terms  that  nothing  has  been  pud  to  the 
assignor  by  the  executant  It  is  such  a 
plaintiff  who  having  lost  his  suit  against 
both  the  defendants  essays  to  bring  a 
second  suit  against  the  assignor  claiming 
damages,  and  is  met  in  limine  by  the  plea 
of  res  judicata. 

We  have  only  to  consider  whether  the 
previous  decision  is  one  covered  by  the 
provisions  of  S.  11,  Civil  P.  C.  Undoub- 


tedly the  plaintiff  is  litigating  under  the 
same  title  against  one  who  was  a  party  in 
the  previous  suit.  The  real  question  for 
determination  is  whether  the  matter  now 
in  issue,  was  directly  and  substantially 
in  issue  in  the  former  suit.  In  my  opin- 
ion it  was  The  fact  that  the  present 
suit  is  said  to  be  a  suit  for  damages,  and 
the  former  was  a  suit  for  money  decree  on 
a  promissory  note  is  in  ray  opinion  im- 
material. The  plaintiff  is  now  claiming, 
as  he  claimed  in  the  first  suit,  the  sum 
due  on  the  promissory  note  It  matters 
not  that  ho  puts  forward  a  different  cause 
of  action.  A  competent  Court  has  decided 
in  a  reasoned  judgment  that  he  cannot  re- 
cover that  money,  and  that  is  a  decision 
which  bars  the  subsequent  suit  The 
defence  that  the  plaintiff  did  not 
at  the  time  of  the  first  suit  contem- 
plate the  possibility  that  the  pronote 
would  be  held  to  be  without  consider- 
ation, is  in  my  opinion  negatived  by 
his  own  plaint  If  no  money  had  been 
paid  by  the  executant  to  the  assignor,  tha 
plaintiff  could  have  no  claim  against  the 
latter,  unless  the  consideration  failed.  It 
is  only  on  the  ground  that  the  consider- 
ation has  failed  that  ho  bases  the  present 
suit.  I  would  answer  the  reference  iti 
the  affirmative 

D.I)  Reference  answered  in 

affirmative* 
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STUART,  C.  J.,  AND  RAZA,  J. 
"Shambhu  Singh  and  others — Plaintiffs 
— Appellants. 

v. 

Sukhraj  Kuer  and  others — Defendants 
— Respondents 

First  Appeal  No.  136  of  1927,  Decided 
on  13th  August  1928,  against  decree  of 
Sub-Judge,  Bihraich,  D/-  30th  July  1927. 

(a)  Arbitration  —  Ordinary    principles    of 
personal  law  cannot  be  varied, 

An  arbitrator  has  no  power  to  altar  tha 
course  of  logal  devolution  in  a  mode  at  vari- 
ance with  the  ordinary  principles  of  law  appli- 
cable to  tho  parties  An  award  directing  thab 
the  son  of  a  particular  party  to  the  award 
should  not  be  competent  to  devise  his  property 
aa  he  would  ordinarily  be  entitled  to  devise  by 
law,  bub  should  bo  confined  to  appointing  ft 
person  of  a  particular  class  as  his  successor, 
is  void.  23  All.  383  (P.  C.),  Rel.  on. 

[P  1840  1..2] 

(b)  Succenion   Act   (1925),  S.  61  —Will 
challenged— Propounder    must     prove    that 
testator  had  disposing  mind. 

Where  a  will  is  challenged  it  is  for  tha 
propounder  to  show  not  only  that  it  WAS  0x- 
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•oouted  but  thai,  it  was  oxecutod  by  the  testator 
intelligently  and  that  ho  had  a  sou  ad  dis- 
posing mind  and  after  they  havo  put  forward 
thoir  evidonC9  it  is  for  the  objectors  to  break 
that  evidence  down  or  to  meet  it  with  ofchor 
•ovidenoo.  [LJ  185  0  1] 

Tej  Bahadur  Sapru,  Gkulam  Ilasan, 
Ali  Raja,  Bhairon  Nath  and  A  Rauf — 
for  Appellants. 

Iqbal  Ahmad,  Munni  Lai,  Eaj  Baha- 
-dur  Asthana  and  Karta  Kislian  — for 
Bes  pfendents 

Judgment  —This  is  a  plaintiffs'  ap- 
peal against  the  decree  of  the  learned 
Subordinate  Judge  of  Bahraich,  dated 
30th  July  1927  by  which  the  plaintiffs' 
«uit  was  dismissed.  The  plaintiffs  were 
Shambhu  Singh,  son  of  Jagmohan  Singh, 
Daya  Shankor  Singh,  Mahadeo  Singh  and 
R*m  Karan  Singh,  son  of  Adhar  Singh 
After  their  suit  had  been  dismissed  and 
this  appeal  has  been  filed  they  have  sold 
their  title  to  half  the  property,  which 
is  the  subject-matter  in  this  suit,  to 
Lala  Rim  Sarup  Risfcogi  of  Lucknow 
•city.  He  has  been  joined  as  an  appel- 
lant The  facts,  which  it  is  necessary 
to  state  in  order  to  appreciate  the  nature 
of  appeal,  are  these  A  certain  Lndar 
Pal  Singh  owned  three  entire  villages 
and  a  share  in  a  fourth  village  in  the 
District  of  Bihraich  These  villages  will 
be  described  in  this  judgment  as  the  es- 
tate Indar  Pal  Singh  died  on  21st 
August  1871  leaving  three  sons:  the  eldest 
was  Madho  Singh  (or  Mahadeo  Singh)  the 
two  other  sons  were  Chhattar  Singh  and 
Sheo  Ritan  Singh  After  his  death  the 
ostate  was  entered  in  the  name  of  Madho 
"Singh,  who  provided  maintenance  for  his 
brothers  in  a  manner  which  will  be  de- 
tailed subsequently  This  maintenance 
has  been  continued  to  their  descendants 
The  plaintiffs  are  the  descendants  of 
Chhattar  Singh.  The  descendants  of 
Sheo  Bitan  Singh  are  in  existence  As 
they  did  not  join  in  the  suit  they  were 
made  defendants.  Madho  Singh  died  on 
16th  June  1890  On  his  death  the  estate 
was  entered  in  the  name  of  his  son 
Shanker  Biksh  Singh  Shanker  Bhaksh 
Singh  remained  in  enjoyment  of  the  es- 
tate, continuing  the  payment  of  mainte- 
nance to  the  descendants  of  Chhattar 
Singh  and  the  descendants  of  Shoo  Ratan 
Singh.  Shanker  Baksh  Singh  died  on 
25th  September  1922.  He  left  no  male 
issue  He  wag  survived  by  his  widow 
Mt.  Sukhraj  Kuer,  respondent  1  and  five 
daughters,  Jagraj  Kuar  known  as  Biri 
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i,  who  was  s  widow  at  the  time 
of  her  father's  death,  Mt.  "  Bibu"  who 
married  Thakur  Bishrup  Singh  and  threo 
others.  "  BJLDU  "  was  not  a  widow  when 
her  father  died  but  is  a  widow  now 
Jagraj  Kuar  "  Bari  Bachhi  "  is  respon- 
dent 2  He  also  left  surviving  him  two 
married  daughters,  Jagpal  Kuar  and 
Harfa  or  Batauli  and  an  unmarried 
daughter,  Jagpal  Kuar  has  a  son  Birendra- 
pal  Singh  or  Lai  Saheb  who  is  respondent 
3.  Shanker  Baksh  Singh  was  about  forty- 
seven  years  of  age  at  the  time  of  his 
death.  He  had  not  been  born  in  1874 
He  resided  in  the  village  of  Naugaiyan 
in  the  Bahraich  District  It  is  proved 
and  admitted  on  both  sides  that  for  some 
months  previous  to  his  death  he  had 
been  suffering  from  chronic  dysentery 
and  harmorrhoids  He  was  daily  bo- 
coming  weaker. 

On  2nd  and  3rd  September  1922,  ha 
was  brought  from  Naugaiyan  to  Bihraicli 
to  the  house  of  Babu  Sheo  Gopal,  j, 
legal  practitioner,  whom  he  had  con- 
sulted on  previous  occasions.  He 
stayed  in  the  house  of  Babu  Sheo 
Gopal,  pleader  and  underwent  molicai 
treatment.  About  10th  or  llth  Septem- 
ber 1922,  his  wife  Sukhraj  Kuer  and  his 
widowed  daughter  Jagraj  Kuer  arrived  at 
Bahraich  and  wont  to  the  house  of  Babu 
Sheo  Gopal  where  they  resided  with  the 
invalid.  According  to  the  evidence  on 
15th  September  1922,  Shanker  Biksh 
Singh  instructed  Babu  Sheo  Gopal  t.i 
draft  a  will  On  18th  September  1922, 
he  issued  further  instructions  A  rough 
draft  wj,s  made  by  Sheo  Gopal  Babu 
Sheo  Gopal  sent  at  about  10  A.  M  for  a 
petition-writer  allied  Mahadeo  Prasad 
Mahadoo  -Pras-id  faired  out  the  draft. 
At  2  P  M.  the  will  was  signed,  helm; 
executed  in  the  presence  of  attesting  wit- 
nesses Shea  Gopal  and  Lil  Bahadur.  Lai 
B-ihadur  had  died  before  he  cjuld  bd 
called  as  a  witness  in  this  suit.  The 
will  was  registered  by  the  Sub-Registrar 
of  Bahraich  on  the  same  day  Shanker 
Baksh  Singh  had  up  to  this  time  boen 
under  the  medical  attendance  of  ,ui 
hakim  called  Mohammad  Urtiai.  On 
21st  September  1922,  Dr  Plant,  n  regu- 
larly qualified  medical  mxn,  who  was 
then  Assistant  Surgeon  at  Bihraich,  was 
called  in  to  attend  Shanker  Biksh  Singh. 
Shanker  Baksh  Singh  was  then  in  a  pre- 
carious state  of  health.  On  22nd  or 
possibly  on  24th  September  1922, 
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.  Shanker  Baksh  Singh  was  taken  back  to 
Naugaiyan.  He  died  on  25th  September 
1922. 

After  his  death  Buddhu  Singh,  the 
brother  of  Shambu  Singh,  plaintiff  and 
Gay  a  Singh,  the  son  of  Ahbaran  Singh 
who  was  the  brother  of  Ad  bar  Singh  ap- 
plied to  the  revenue  authorities  to  have 
their  names  entered  to  engage  for  the 
revenue  of  tbe  estate  Gay  a  Singh  and 
Buddha  have  since  died.  Gaya  Singh 
died  in  July  1923,  and  Buddhu  Singh 
died  in  January  1924.  Sukhraj  Kuer 
opposod  this  application  claiming  inter 
alia  under  the  will  of  18th  September 
1922  The  plaintiffs  agreed  that  her 
name  should  bo  entered  and  that  the 
question  of  title  should  be  loft  to  be 
decided  in  a  regular  civil  suit  In  the 
proceedings  before  the  revenue  authori- 
ties defendants  4  to  7,  who  belong  to  the 
Sheo  Raban  Singh  branch,  made  an  appli- 
cation to  the  effect  that  they  accepted 
the  title  of  Sukhraj  Kuer.  Tbe  revenue 
authorities  entered  her  name  as  the 
person  entitled  to  engage  for  the  revenue 
of  tho  estate  and  she  is  still  in  posses- 
sion. Tho  present  suit  was  filed  in  tho 
Court  of  the  Subordinite  Judge  of  Bah- 
raich  on  15th  September  L925. 

We  had  considerable  difficulty  in  dis- 
covering from  the  plaint  in  the  suit  what 
the  case  of  the  plaintiffs  actually  was. 
We  shall  advert  later  to  this  question.  It 
is  sufficient  to  note  for  the  present,  that 
we  consider  that  tho  plaint,  as  it  stands, 
reflects  little  credit  on  those  responsible 
for  its  preparation.  So  far  from  putting 
the  case  of  the  plaintiffs  in  a  coherent  and 
intelligent  manner  the  plaint  leaves  in 
considerable  doubt  what  their  case  actu- 
ally was,  and  even  leaves  the  question  of 
the  relief  sought  doubtful.  This  is  one 
of  the  cases  in  which  the  right  to  seek 
alternative  reliefs  was  pressed  in  a  manner 
which  interfered  considerably  with  the 
subsequent  decision.  Put  broadly,  the 
case  for  the  plaintiffs,  appears  to  have 
been  that  Madho  Singh  had  the  property 
for  the  benefit  of  himself  and  his  brothers, 
that  he  was  entitled  to  manage  the  estate 
and  to  enjoy  the  profits  subject  to  a 
liability  to  provide  maintenance  for  the 
collateral  branches,  but  that  he  had  not 
full  title  as  proprietor  The  case  con- 
tinued, that  on  the  death  of  Mahadeo 
Singh,  Shanker  Baksh  Singh  obtained  the 
same  status  as  that  possessed  by  his 
lather,  that  Shanker  Baksh  Singh  had  no 


power    of  alienation    either   by  devise  or 
otherwise,  and  that  on  his  death  without 
male   issue   the  property  reverted  to  t he- 
collateral    branches      Great    stress    w as- 
laid    upon    the   contents   of   an  award  of 
27th  July  1874.     We  shall    consider   the- 
terms   of    this  award  later.     In  event  of 
it  being  found  against  the  plaintiffs   that 
Shanker   Baksh    Singh    had   a   right   to 
devise  the    property    by    will    the  plain- 
tiffs attacked  the   will    itself.    They  as- 
serted   that  Shanker  Bakah  Singh,  at  the- 
time  that  he  executed  the  will,    was   nob 
of    sound  disposing   mind,    and  they  fur- 
thor     asserted    that    the    will    had    boon- 
executed  as  the  result  of  undue  influence. 
The  directions  of  O.  6,  11.  4  in  respect  of 
particulars  of  the  undue  influence  alleged 
were   not    in  our  opinion,  satisfied.     The- 
plaint  asserted,  for   a   reason  which    the 
learned    counsel   for    the   appellants    has- 
been  unable  to  ascertain,    that  daughters- 
and    daughters'    sons  wore  excluded  from- 
inheritance  under   a   family    custom.     It 
is   difficult  to  see  how  the  question  could 
arise  on  the  merits  of  the  suit.     After   a* 
series    of    pleadings    and    a     replication, 
which  so    far    from  clearing  up  the  posi- 
tion went  rather  to  confuse   and   compli- 
cate it,  issues  were  framed. 

The  main  issues  with  which  we* 
are  concerned  aro  the  issue  as  to 
the  effect  of  tho  award  and  the  issue- 
as  to  the  validity  of  the  will.  -There 
was  further  an  issue  that  Sukhraj' 
Kuer  was  debarred  from  inheriting  the- 
properties  in  suit  under  the  terms  of  the 
award  and  also  under  a  family  tribal  cus- 
tom. Wo  have  difficulty  in  finding  wheo 
the  plaintiffs  first  asserted  a  tribal  and 
family  custom  excluding  widows  from 
inheritance  under  the  Mitakshara  law  as- 
to  intestate  succession.  It  is  not,  how- 
ever, of  importance  as  to  whether  this 
latter  plea  was  properly  raised*  as  th» 
learned  trial  Judgo  has  decided  on  the 
evidence  that  the  existence  of  a  custom 
excluding  widows  has  not  been  estab- 
lished, and  as  his  decision  upon  this- 
point  has  been  accepted  as  correct  by  the 
learned  counsel  for  the  appellants.  The- 
grounds  of  appeal  question  the  accuracy 
of  this  decision  in  ground  10,  but  the 
learned  counsel  has  abandoned  that 
ground  of  appeal.  The  learned  trial- 
Judge  decided  that  Shanker  Baksh  Singh 
was  at  the  time  of  his  death  a  full  pro- 
prietor of  the  estate  and  that  he  had! 
complete  title  to  devise  the  estate  by 
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\vill.  He  found  that  there  wag  nothing 
in  the  terms  of  award  which  prevented 
his  exercising  this  power  of  devise.  In 
respect  of  the  will  he  found  that  it  had 
been  executed  by  Thakur  Shanker  Biksh 
Singh  in  the  manner  required  by  law, 
and  he  further  found  thab  ShankerBjiksh 
Singh  was  of  sound  disposing  mind  at  the 
time  that  he  executed  tho  will,  and  that 
the  plaintiffs  had  been  unable  to  estab- 
lish tnat  tlie  execution  was  vitiated  by 
the  exercise  of  undue  influence  upon  the 
testator.  Having  thus  found  that  Shanker 
Bakah  Singh  was  a  full  proprietor  with 
a  full  power  of  devise  and  that  he  had 
made  an  effective  devise  which  excluded 
the  plaintiffs  absolutely,  ho  dismissed 
the  suit.  He  further  found  that  daugh- 
ters and  daughters'  son^  wore  in  this 
family  excluded  from  succeeding  to  pro- 
perty under  tho  intestate  succession  pro- 
vided by  the  law  as  there  was  a  special 
local  and  family  custom  established  which 
•so  excluded  them  This  point  is  im- 
material to  tho  decision  of  this  suit,  as 
Jagraj  Kuar  did  not  claim  excopt  under 
the  terms  of  the  will,  and  Lil  Sahob  has 
based  his  title  upon  a  transfer  mide  in 
his  favour  by  his  grandmother,  Sukhraj 
Kuir. 

We  now  approach  the  matters  for  deci- 
sion in  the  appeal  We  have  first  to  note 
our  appreciation  of  the  great  care  which 
the  learned  trial  Judge  has  devoted  to  the 
decision  of  a  suit  complicated  by  inaccu- 
rate pleadings  and  by  tho  introduction  of 
much  irrelevant  and  useless  evidence. 
We  have  further  to  note  that  we  have 
received  the  most  valuable  assistance 
from  the  experienced  senior  learned 
•counsel  who  have  appeared  on  both 
sides 

We  have  now    to  advert  to  the    plaint 
It  is  necessary  to  examine  this  closely  in 
•order  to  appreciate    the  arguments  of  Sir 
Tej  Bahadur  on  behalf  of  the  appellants 
We  have    indicated  the  case    asserted  by 
the   plaintiffs  in    respect  to  the   limita- 
tions of  Shanker  Baksh  Singh.     We  here 
•quote  in  extenso    the   second,  third   and 
fourth  paragraphs  of  the  plaint: 

Para.  2.— That  Indar  Pal  Singh  was  bhe  pro- 
prietor and  possessor  of  Naugaiyan  estate, 
which  include^  the  villages  and  proparty  in 
.auit,  entared  in  the  list  hereto  attached. 

Para.  3.— That  Indar  Pal  Singh  was  Raikwar 
'Suraj  Bansi  and  he  died  on  21sb  August  1871, 
leaving  bhrea  sons,  Mahadeo  Simgh,  Ghhatbar 
Singh  and  Sheo  Ratan  Singh. 

Para.  4.—  That  after  bhe  death  of  Indar  Pal 
Singh  disputes  aroaa  between  his  sons  bhe 


decision  of  which  was  referred  bo  Lalba  Singh, 
Sheikh  Nawazish  Ah  and  Zafar  Mehdi  aa  arbi- 
trators, under  an  agreement  for  arbitration, 
executed  by  Mahadeo  Singh,  Ghhabbar  Singh 
and  Sheo  Ratan  Singh.  Thab  bhe  said  arbi- 
trators under  tho  award  on  27th  July  1874, 
decided  bhe  case  to  bhia  effect  bh<ib  in  view  of 
the  preservation  of  bhe  estate,  Mahadeo  Singh 
would  remain  proprietor  of  bhe  estate,  thab 
Ghhatbar  Singh  and  Shao  Raban  Singh  would 
got  soni9  land  by  way  of  mambenanoo  and  ib 
WAS  ha  Id  that  in  case  of  Mivhrxdoo  Singh 
having  a  male  issue  he  would  b3  bhe  successor 
of  Mahadeo  Singh  in  respecb  of  bhe  estate  and 
that  in  casa  of  his  having  no  male  issue  ib 
would  be  incumbant  on  him  or  his  heirs  to 
appoint  sorna  oni  from  among  tho  sons  of 
Ghhabbar  Singh  or  Shgo  Ratan  Singh  as  hia 
successors,  and  that  in  bhe  presence  of  tho 
descendants  of  ChhatUr  Singh  and  Sheo 
Ratan  Singh  nobody  would  have  a  righb  bo  be 
bhe  successor  or  representative  of  Mahadeo 
Singh." 

It  is  to  be  observed  that  in  these  para- 
graphs the  plaint  does  nob  describe 
clearly  the  title  of  Madho  Singh,  the 
father  of  Shanker  Baksh  Singh  No- 
where  does  the  pla>int  assert  that  Indar 
Pal  Singh  and  his  sons  Mad  ho  Singh, 
Chhattar  Singh  and  Sheo  Ratan  Singh 
were  members  ot  a  joint  Hindu  family. 
Nowhere  does  ib  suggest  that  the  pro- 
perty was  joint  family  property.  In  the 
whole  course  oE  the  pleiHngs,-  in  the 
issues  and  in  the  conduct  of  tho  case  the 
plaintiffs  never  put  forward  that  the 
property  was  joint  family  property;  and 
in  the  grounds  oE  appeal  it  is  not  sugges- 
ted that  -the  property  was  joint  family 
property.  The  circumstances  here  are 
such  that  the  ordinary  presumption  of 
the  MiUkshara  law  is  rebutted  by  the 
facts  of  the  case  There  is  evidence  on 
the  record  which  shows  that  during  the 
lifetime  of  Indar  Pal  Singh  his  son 
Mad  ho  Singh  had  claimed  as  against  him 
portions  of  the  estate  The  evidence 
upon  this  point  though  scanty  precludes 
the  view  that  the  family  was  a  joint 
family.  It  is  established  from  this  evi- 
dence that  this  estate  had  come  into 
being  before  the  confiscation  of  1858  and 
it  was  clearly  awarded  by  the  British 
Government  to  Indar  Pal  Singh  after  the 
confiscation.  There  is  no  evidence  as  to 
tbe  manner  in  which  it  was  awarded. 
The  mere  circumstances  that  it  was 
entered  in  Indar  Pal  Singh's  name  ia  not 
of  great  assistance,  for  it  is  well  known 
that  many  estates  were  awarded  to  a  par- 
son as  head  of  a  joint  family.  Bub  the 
award,  upon  which  the  appellants  rely, 
precludes  the  view  that  the  family  was 
joint,  and  it  even  precludes  a  view  other 
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than  the  view  that  the  property  after 
IndarFal  Singh's  death  was  obtained  by 
Madho  Singh  as  his  own  property  subject 
to  the  obligation  of  providing  his  brothers 
with  maintenance.  We  have  to  em- 
phasize these  points  as  the  position 
taken  by  the  appellants  varies  according 
to  the  findings  at  which  we  arrive.  If 
the  property  had  been  the  self-acquired 
property  of  Tndar  Pal  Singh  and  the 
family  was  not  a  joint  family  it  should 
under  the  Mitakshara  law  have,  upon 
his  death,  been  divided  into  three  shares 
one  of  which  would  have  gone  to  Madho 
Sinsh,  one  of  which  would  have  gone 
to  Chhattar  Singh,  and  one  of  which 
would  have  £ono  to  Sheo  Ratan  Singh 
The  award,  however,  clearly  shows 
that  the  property  was  not  divided  in 
that  manner  Wo  now  oomo  to  the 
•iward  itself  It  is  printed  at  two 
places  We  refer  to  Ex  A- 5  which  is 
printed  at  p  95  of  Part  3.  We 
shall  noto  in  examining  it  certain  in- 
accuracies in  translation  Wo  have  first 
to  see  how  this  award  came  into  being  Tt 
appears  from  its  heading  that  in  a  suit 
brought  early  in  tho  seventies  by  Chhattar 
Singli  and  Sheo  Ratan  Singh  against 
Madho  Singh  in  the  Court  of  the  Assist- 
ant Commissioner  of  Bahraich  in  which 
they  claimed  maintenance  against  their 
brother,  tho  determination  of  the  main- 
tenance due  was  referred  to  the  decision 
of  arbitrators  who  made  this  award  on 
27th  July  1H74  The  award  was  subse- 
quently made  a  decree  of  Court 

We  have  been  unable  to  obtain  any  evi- 
dence as  to  tho  origin  of  the  suit  or  its 
subsequent  conduct  except  the  evidence 
contained  in  the  award  itself  This  much, 
however,  appears  to  us  clear  The  suit 
wag  a  suit  for  maintenance  brought  by  two 
younger  brothers  against  an  elder  brother. 
The  fact  that  they  considered  it  necessary 
to  institute  a  suit  in  this  form  would  go  to 
bhow,  not  only  that  the  family  was  not  a 
joint  family,  but  that  the  estate  had  not 
devolved  as  self-acquired  property  under 
the  provisions  of  the  Mitakshara  law  for 
had  it  devolved  under  the  provisions  of 
the  Mitakshar.i  law  it  would,  if  joint 
family  property,  have  been  inherited  by 
all  three  brothers  by  survivorship,  and  if 
it  had  been  tho  self-acquired  property  of 
Indar  Pal  Singh  it  would  have  been 
divided  in  three  equal  shares  amongst 
them.  But  we  find  that  the  eldest  bro- 
ther Madho  Singh  was  in  possession  of 


the  estate  and  that  his  brothers  were? 
suing  for  maintenance.  The  estate  would 
appear  from  this  to  have  been  an  estate- 
held  singly  by  an  elder  brother  under  a- 
common  practice  in  Oudh  which  was- 
prevalent  before  1857  which  placed  upon 
him  the  obligation  to  provide  mainten- 
ance to  the  younger  members  of  the* 
family 

The  following  are  the  necessary  extracts- 
from  the  award  : 

"  The  parties  by  executing  an  agreement  for 
mutual  arbitration  on  26th  July  1874,  em- 
powoiod  us  (and  agreed)  to  tho  affect  that  the- 
parbies  would  agree  bo  anything  that  we  might 
decide  with  logard  to  fcho  parties." 

This  is  certainly  general  enough  but  ib 
must  be  remembered  that  the  suit  was  a, 
suit  for  maintenance  and  for  nothing  else. 
It  was  not  a  suit  to  decide  title  to  the* 
estate  The  arbitrators  continued  : 

"  In  our  opinion  it  id  expedient  that  for  the? 
preservation  of  the  family  estate,  Madho  Singh 
Hhould  remain  tho  owner  of  bho  estate  and 
that  he  should  give  in  perpetuity  for  tho  pur- 
pose of  maintenance  of  Chhattar  Singh  and 
Sheo  Hatan  Singh  and  then:  heirs" 

— hero  certain  land  is  specified  and  cer- 
tain other  privileges  arc  specified  The 
award  then  continues 

"  During  the  lifetime  of  Madho  Singh,  t he- 
parsons  .should  be  content  wibh  the  said  lands. 
If  God  is  pleased  to  grant  male  issuu  to  Madho 
Singh  he  (i.  e.,  such  SOD)  would  be  the  repre- 
sentative of  Madho  Singh's  estate." 

As  Madho  Singh  bogot  a  son  Shanker 
Baksh  Singh  we  are  cloar  on  the  first 
point  that  Shanker  Baksh  Singh  succeeded 
Madho  Singh  as  "owner  of  the  estate" 
The  word  owner  in  the  Urdu  is  "malik  '* 
There  is  nothing  stated  affirmatively  as- 
to  the  powers  of  Madho  Singh  and  his. 
son,  if  any,  to  deal  with  tho  property  as- 
they  wished,  but,  on  the  other  hand,, 
there  is  nothing  to  restrain  them  in  any 
way  and  the  use  of  the  word  "tpalik"  as- 
we  read  tho  context,  would  give  both 
Madho  Singh  and  his  son  full  proprietary 
rights  We  now  come  to  the  passage 
upon  which  the  learned  counsel  for  the 
appellants  had  laid  great  stress  We 
note  beforo  we  come  to  it  that  this, 
passage  only  refers  to  the  eventuality  of 
Madho  Singh  having  no  son  : 

"  In  case  there  bo  no  male  issue  of  Madho 
Singh  it  will  be  incumbent  upon  Madho  Singh 
and  his  wife  that  they  Hhould  constitute  ono 
of  the  SODS  of  either  Chhattar  Singh  or  Sheo 
Ratau  Singh  jja  successor  and  representative. 
So  long  as  there  arc  Chhattar  Singh  and  Sheo 
Ratan  Singh's  sons  in  tho  field  no  one  shall 
be  entitled  to  become  successor  and  represen- 


1929 


SHAMBHU  SINGH  v.  SCKIIHAJ  KUEK 


Oudh  183 


tative  of  Mad  ho  Singh.  When  the  daughter 
of  any  of  the  aforesaid  persona  ia  to  be  married 
it  shall  be  incumbent  upon  Madho  Singh  to 
help  them  with  cash  and  kind  in  proportion  to 
his  income  and  means.  At  present  Madho 
Singh  should  pay  Bs.  100  in  cash  to  the  said 
persona." 

We  have  to  note  that  in  the  copy  of 
this  award  tiled  by  the  plaintiffs  instead 
of  the  word  "wife"  is  inserted  the  word 
"heirs  "  The  learned  trial  Judge  has 
given)  good  reasons  for  showing  that  the 
defendants'  copy  Ex.  A- 5  is  correct  in 
this  particular  and  that  the  plaintiffs1 
copy  has  been  tampered  with. 

This  latter  incident  is  one  of  the  many 
unsatisfactory  incidents  in  the  conduct 
of  the  plaintiffs1  case  in  the  trial  Court. 
It  is  upon  this  passage  that  the  learned 
counsel  for  the  appellants  has  rolled. 
He  frankly  accepts  the  view  that  the  word 
heirs"  in  his  clients'  copy  is  an  inter- 
polation, and  that  the  power  of  appoint- 
ment was  given  to  Madho  Singh  and  hia 
wife  and  not  to  Madho  Singh's  heirs.  He 
argued  in  tho  first  place  that  the  property 
was  joint  family  property  which,  for  the 
purpose  cf  convenience,  was  left  first  in 
the  handa  of  Madho  Singh  and  then  in  the 
hands  of  his  male  descendants,  if  any,  to 
be  enjoyed  by  thorn  for  their  individual 
benefit  subject  to  the  provision  of  main- 
tenance to  the  collaterals,  but  he  main- 
tained that  the  property  remained  joint 
family  property.  It  is  upon  the  plea 
that  the  property  is  joint  family  pro- 
perty that  he  pressed  his  claim  for  the 
first  relief  sought  in  the  plaint,  which 
is  a  relief  by  way  of  immediate  possession 
of  the  property. 

He  then  took  the  position  that  even 
if  the  property  is  not  joint  family  pro- 
perty and  is  to  be  considered  as  the  self- 
acquired  property  of  Madho  Singh  his 
clients  are  entitled  to  a  declaration  of 
their  title  to  succeed  Here  he  took  a 
position  which  was  certainly  included 
in  the  relief  claimed  in  the  plaint  but 
which  was  inconsistent  with  allegations 
in  the  body  of  the  plaint,  to  the  effect 
that  in  absence  of  a  valid  testamentary 
disposition,  the  property  would  vest  under 
the  provisions  of  the  Mitakshara  law  in 
Thakurain  Sukhraj  Kuar  after  her  hus- 
band's death.  His  case  was  that  the 
will  was  bad,  and  that  she  would  have 
the  estate  of  a  Hindu  widow.  The  lear- 
ned counsel  agreed  that  in  order  to  suc- 
ceed on  this  plea  he  would  have  to  set 
aside  the  will,  but  maintained  that  if  he 


succeeded  in  setting  aside  the  will  his 
clients  were  entitled  te  a  declaration 
that  Sukhraj  Kuar's  title  was  only  that 
of  a  Hindu  widow  and  that  his  clients 
were  entitled  to  a  declaration  that  they 
were  the  nearest  reversioners.  The  lear- 
ned counsel  agreed  that  it  would  her 
difficult  for  him  to  obtain  the  second  de- 
claration in  view  of  the  fact  that  it  is 
impossible  to  determine  at  this  stage  who 
will  be  the  nearest  reversioners  after  tho 
death  of  Sukhraj  Kuar,  the  lady  being 
still  alive.  .But  he  has  pointed  out  that 
if  he  can  upset  the  will  he  is  entitled 
at  least  to  a  declaration  that  the 
estate  of  Sukhraj  Knar  is  only  that  of 
a  Hindu  widow  Wo  agree  with  him 
upon  the  latter  point 

We  now  turn  to  the  passage  in  the 
award  itself  In  the  first  place  we  have 
to  consider  what  this  award  means  and 
if  it  has  the  meaning  which  the  learned 
counsel  for  the  appellants  suggests,  we 
should  then  have  to  consider  whether  the 
restriction  placed  by  the  arbitrators  on 
such  a  construction  is  a  restriction  which 
is  enforceable  in  law  Tho  learned  trial 
Judge  did  not  go  into  the  latter  point 
because  he  found  that  there  was  no  re- 
striction upon  Shanker  Baksh  Singh  under 
this  portion  of  the  award.  Shanker 
Baksh  Singh  had  not  been  born  when 
this  award  was  made.  The  learned  trial 

Judge  has  written: 

"  It  may  bo  thus  seen  that;  the  award  0011- 
tomplatati  two  contingencies  for  each  of  which 
it  hufl  mn do  a  separata  provision.  Madho 
Singh  had  a  son  and  so  tho  other  contingency, 
viz,,  that  arising  in  tho  case  of  his  having 
no  Ron,  did  not  ab  all  arise  making  tho  pro- 
visions in  tho  award  relating  to  it  nugatory 
and  inapplicable.  No  restriction,  whatsoever, 
has  been  imposed  by  tho  award  on  tho  powers 
of  Madho  Singh's  son  of  hia  succession  to  the 
proportion  in  suit  on  Madho  Singh's  death, 
nor  is  there  anything  at  all  m  tho  award 
indicating  that  tho  devolution  of  the  proper- 
ties after  the  death  of|Madho  Singh's  son  would 
tako  any  course  other  than  laid  down  by  the 
ordinary  rules  of  succession.  It  is  thus  clear 
that  under  the  award  the  properties  in  suit 
absolutely  vested  in  Madho  Singh's  son  Shan- 
ker Baksh  Singh  after  tho  death  of  Madho 
Singh  without  any  restriction  on  his  powers, 
and  that  tho  said  properties  did  not,  as  they 
oould  not  under  tho  circumstances,  vost  in 
Ghhattar  Singh  and  Shoo  Ratan  Singh.  This 
being  BO,  the  plaintifle  cannot,  in  any  way> 
benefit  by  tho  award." 

After  consideration  we  have  arrived  ab 
the  same  conclusion.  It  appears  to  us 
that  th«  arbitrators  were  looking  no  fur- 
ther then  Madho  Singh's  death.  They 
were  concerned  with  the  claims  of  his 
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two  brothers  to  maintenance.  So  long 
as  Madho  Singh  lived  the  two  brothers 
were  to  receive  maintenance  and  nothing 
more;  but  they  were  to  get  something 
more  if  Madho  Singh  died  without  leav- 
ing male  issue.  If  he  died  without 
leaving  male  issue  the  arbitrators  con- 
sidered that  a  son  of  Chhatbar  Singh  or 
a  son  of  sheo  Ratan  Singh  would  he  selec- 
ted who  would  become  owner  of  tho  es- 
tate in  the  manner  in  which  Madho 
Singh  had  been  owner  of  the  estate.  It 
is  obvious  that  this  provision  could  only 
affect  one  of  the  sons  of  the  two  brothers. 
The  provision  for  maintenance  of  the 
remainder  had  already  been  made  by 
the  previous  part  of  the  award  We  do 
not  read  this  award  as  meaning,  as  the 
learned  counsel  for  the  appellants  would 
have  it,  that  on  the  extinction  of  the  line 
of  Madho  Singh  tho  successor  was  to  be 
appointed  by  the  last  holder  or  his 
widow  or  both  of  them  from  the  collate- 
rals, and  there  is  certainly  nothing  in 
this  award  which  can  support  the  plain- 
tiffs' case,  which  is  not  that  the  widow, 
or  in  the  event  of  hor  refusal  the  Court 
should  make  the  appointment,  but  that 
they  should  succeed  according  to  the 
Mitakshtira  law  as  reversioners.  The 
claim  to  succeed  as  reversioners  under 
the  Mitakshara  law  is  palpably  not 
based  upon  the  award  We  decide  that 
the  award  does  not  help  the  plaintiffs  in 
any  way.  This  being  the  case  we  need 
touch  very  lightly  on  the  validity  of 
such  a  provision,  if  it  existed  We  con- 
sider that  upon  the  authority  of  the 
decision  in  Jafri  Eeqam  v  Ali  Raza  (l) 
such  a  provision,  if  it  had  existed,  would 
have  been  invalid.  Their  Lordships  of 
the  Judicial  Committee  in  that  case  had 
to  decide  whether  a  provision  in  an 
award  which  deprived  a  lady,  called 
Abbasi  Begam,  of  the  right,  which  she 
had  under  the  Mahomedan  law,  to 
obtain  partition  of  certain  property  could 
be  enforced  against  her  son,  who  had 
succeeded  her  after  her  death.  Their 
Lordships  said  at  pige  (118  of  28  I  A): 

"  As  regards  the  offoct  of  bho  fifbh  clause, 
their  Lordships  agree  with  the  Judicial  Com- 
missioners that  it  affords  no  defence  to  bho 
present  action.  It  may  havo  bound  the  par- 
ties who  agreed  among  themselves  to  abide 
by  it  ;  but  as  against  the  present  plaintiff  the 
clause  has  no  effect  whatever,  The  arbitrator 
had  no  power  to  alter  the  course  of  legal 
devolution  in  a  mode  at  variance  with  the 

(1)  11901]~99~A11.  393=:28I.  A7TTl=^TSar7 
27  (P.O.). 


ordinary  principles  of  Mahomedan  law  in 
the  absence  of  a  special  custom  prevailing  in 
the  family.  He  had  no  power  to  make  pro- 
perty which  was  divisible  by  law  indivisible 
for  ever.  " 

The  facts  were,  of  course,  different  but 
the  principle  appears  to  us  to  bind  the 
present  case.  If  the  arbitrators  had[ 
directed  that  the  son  of  Madho  Singh 
should  not  be  competent  to  devise  his 
property  as  he  was  entitled  to  devise  it 
by  law,  bub  was  to  be  confined  to  ap- 
pointing a  person  of  a  particular  class  as 
his  successor,  the  arbitrators  would  have 
been  endeavouring  to  alter  the  course  of 
legal  devolution  in  a  mode  at  variance 
with  the  ordinary  principles  of  Hindu 
law 

We  summarize  our  conclusions.  We 
find  that  tho  estate  was  owned  and  pos- 
sessed by  Shanker  Baksh  Singh  with 
full  proprietary  title  We  find  that  it 'was 
not  family  property  The  whole  history 
of  the  estate  is  in  favour  of  the  view 
which  we  take  It  is  noticeable  that  in 
tho  year  1895  an  appeal  was  decided  by 
the  Judicial  Commissioner's  Court,  in 
respect  of  this  very  estate  This  litiga- 
tion has  been  referred  to  by  the  learned 
trial  Judge.  He  found  assistance  from  a 
translation  of  the  award  now  in  suit 
which  was  made  in  that  litigation  and  ho 
has  referred  to  the  litigation  in  support 
of  his  finding  that  the  copy  of  the  award 
produced  by  the  defendants  was  ac- 
curate and  that  the  copy  of  the  award 
produced  by  the  plaintiffs  was  inaccurate. 
We  refer  to  this  litigation  upon  another 
point  This  litigation  originated  in  a 
suit  brought  by  Jagmohan  Singh  (the 
father  of  Shambhu  Singh  plaintiff) 
against  Shanker  Baksh  Singh  for  a  con- 
tribution towards  the  marriage  expenses 
of  his  daughter.  The  appeal  was  decided 
on  6th  August  1895  by  Mr.  G.  T. 
Spankie  It  is  Shanker  Baksh*Misra  v. 
Jagmohan  Singh  (Second  Civil  Appeal 
No.  162  of  1893)  The  judgment  in  that 
suit  shows  clearly  that  Jagmoha-n  Singh 
never  suggested  that  this  estate  was 
joint  family  property  or  that  he  had  anv 
title  or  claim  thereto  except  the  right  to 
maintenance  and  the  right  to  have  the 
expenses  of  his  daughter's  marriage  satis- 
fied. The  Judicial  Commissioner  found 
that  he  had  no  right  in  that  case  to  any 
contribution  from  Shanker  Baksh  Singh. 
The  decision  is  immaterial  as  far  as  we 
are  concerned,  but  it  is  very  noticeable 
how  the  property  was  treated  in  that 
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litigation.  Thus  finding  that  the  estate 
'was  held  with  full  proprietary  title  by 
"Shanker  Bakah  Singh,  who  undoubtedly 
was  liable  to  provide  maintenance  for  his 
collaterals  but  who  was  in  no  way  debar- 
red from  disposing  of  the  estate  in  any 
'manner  in  which  he  wished  (the  charges 
'for  maintenance  remaining  as  charges 
•upon  the  estate)  we  find  that  he  had 
ipower  to  devise  his  property, 

This  brings  us  to  the  remaining  ques- 
tion. Was  the  devise  a  good  devise  in 
law?  This  question  is  important  for,  if 
this  devise  is  nob  a  good  devise  in  law, 
Sukhra]  Kuar's  estate  is  only  the  estate 
•of  a  Hindu  widow.  We  proceed  to  ex- 
amine the  contents,of  the  will  which  is 
•translated  as  Ex  A-l.  The  will  is  not 
a  very  long  will.  After  a  preliminary 
•reoital  as  to  the  testator's  age,  ill-health 
and  uncertainty  as  to  the  future  the  test- 
ator devised  possession  and  enjoyment 
•over  the  whole  of  his  estate  to  his  widow 
•Sukhraj  Kuer  He  devised  to  her  full  pro- 
prietary rights  over  half,  and  a  life-estate 
•over  the  residue  with  remainder  to  his 
•eldest  daughter  Jagraj  Ku'ar.  He  added 
a  clause  which  might  have  given  rise  to 
•future  litigation  had  ifc  not  been  for  a 
subsequent  disposition  Under  this  clause 
he  directed  that  if  his  widow  has  not  dis- 
•posed  of  the  moiety  of  the  property  over 
which  she  had  absolute  title  within  her 
lifetime  that  moiety  wag  to  pass  to  Lai 
"Saheb  the  son  of  his  daughter.  As  the 
lady  has  already  transferred  to  Lil  Sa-heb 
-the  moiety  during  her  lifetime  bv  a  re- 
gistered deed  of  gift  dated  llth  October 
1925,  Ex.  C-l,  this  provision  is  riot  likely 
to  be  miie  the  subject  of  future  judicial 
determination 

The  position  with  regard  to  this  will 
is  as  follows  :  As  the  will  is  challenged 
it  is  for  the  propDunders,  that  is  to  say, 
the  respondents,  to  show  not  only  that  it 
was  executed  but  that  it  was  executed  bv 
Shanker  Baksh  Singh  intelligently  and 
that  he  had  a  sound  disposing  mind. 
After  they  hal  put  forward  their  evi- 
dence it  was  for  the  appellants  to  breik 
that  evidence  down  or  to  meet  it  with 
lother  evidence.  But  after  these  two  con- 
ditions had  been  satisfied  it  was  still  open 
to  the  appellants  to  establish  that  the 
execution  of  the  will  hai  been  obtained 
by  exercise  of  undue  influence.  The  de- 
fendants' evidence  in  support  of  the  will 
is  the  evidence  in  the  miin  of  Bibu  Sheo 
Gopil  (D.  W  1),  the  pleader  who  pre- 


pared it  under  the  testator's  instructions 
j.nd  of  the  Sub-Registrar  Mohammad 
Wasi  Ali  Khan,  whose  evidence  was  re- 
corded on  commission  There  is  other 
evidence,  but  this  is  the  most  important. 
(The  judgment  then  discussed  the  case 
and  concluded  that  the  will  was  not 
only  executed  by  Shanker  Baksh  Singh 
but  that  it  was  executed  under  his  in- 
structions, that  he  thoroughly  understood 
its  contents,  that  he  was  of  sound  dis- 
posing mind  at  the  time  of  its  execution, 
and  that  the  execution  of  the  will  was 
not  caused  by  undue  influence  It  then 
proceeded  )  We  can  now  proceed  to  de- 
cide the  appeal.  The  first  ground  of  ap- 
peal to  the  effect  that  the  evidence  showed 
that  the  cash  nanka  in  suit  in  village 
Reoli  was  also  owned  by  Indar  Pal  Singh 
was  not  pressed  by  the  learned  counsel. 
The  only  grounds  that  were  pressed  were 
that  Shanker  Baksh  Singh  had  no  power 
to  devise  his  estate  and  that  the  will 
which  he  made  was  bad  in  law.  We  have 
already  found  on  both  these  grounds 
against  the  appeal.  We  accordingly  dis- 
miss the  appeal  The  appellants  will 
pay  their  own  costs  and  the  costs  of  the 
contesting  respondents,  Jagraj  Kuar  was 
unrepresented  and  she  will  get  no  costs. 
Sukhraj  Kuer  will  receive  one  set  of 
costs  Lai  Saheb  who  was  separately 
represented  will  receive  another  set  of 
costs. 

B.K-  Appeal  dismissed. 
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WAZIR  HASAN,  AG.  G.  J.,  AND  MISRA,  J 

Bindeshwari  Singh  —  Defendant  — 
Appellant. 

v. 

Har  Narain  Singh  and  others — Plain- 
tiff and  Defendants — Respondents. 

Second  Appeal  No.  202  of  1928,  De- 
cided on  24th  January  1929,  against 
decree  of  Dist.  Julge,  Fyzabad,  D/-  2nd 
April  1928. 

(a)  Transfer  of  Properly  Act,  S.  43  — 
Person  selling  land  as  full  owner — Vendor 
full  owner  at  least  as  to  portion  and  having 
reversionary  interest  as  to  rest— S.  43  does 
not  apply. 

Whero  the  von  dor  in  his  snlo-daod  expressly 
abates  that  the  property  sold  by  him  is  the 
property  in  which  ha  has  a  bible  in  present! 
and  he  is  in  aobuil  possession  thereof  aa  an 
owner  and  ib  was  found  that  ib  was  so  only  as 
to  a  portion,  S.  43  dens  not  apply,  merely 
because  aoma  portions  of  the  lands  sold  were 
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actually   situate    in    an   estate    in    which  the 
vendor  had  only  a  reversionary  interest, 

[P  187  C  1,  2] 

(h)  Evidence  Act,  S.  115— Estoppel. 

An  estoppel  cannot  have  the  effect  of  making 
a  void  transfer  valid.  [P  187  G  2J 

(c)  Transfer  of  Property  Act,  S.  43— Sale 
of  Hindu  reversioner's  interest  is  not  vali- 
dated— Hindu  law. 

Section  43,  T.  P.  Act,  clearly  enacts  a  rule 
of  estoppel  commonly  known  an  "leading  the 
grant  by  estoppel."  This  estoppel  cannot 
make  a  transfer  forbidden  by  law  good  e.  g  ,  a 
transfer  of  apes  succession  is  of  a  Hindu  rever- 
bioner.  A.  I.  R.  1023  P.  C.  180  and  A.  J.  R. 
1921  P.  C.  112  Rcl.  on.  [P  187  C  2J 

^  (d)  Hindu  Law — Reveraioner  assuming 
that  property  had  already  been  gifted  to 
donee  by  widow's  husband  when  living  and 
therefore  consenting  to  its  gift  by  widow  to 
him  as  he  (donee)  had  aljowed  widow  to 
remain  in  possession — Consent  is  not  to  an 
alienation  by  widow  as  female  heir. 

A  consent  to  gift  by  widow,  by  a  rovoraionoi1 
given  under  assumptions  of  facts  which  never 
existed  e  g.,  that  the  alhgeil  donee  was  nephew 
of  her  husband  and  that  the  estate  had  already 
boon  gifted  by  the  husband  to  the  donee  but 
;iB  the  rlonoo  had  allowed  the  widow  to  ro- 
mninjn  possession  she  executed  a  Rift  deed 
in  his  favour,  i.s  a  councnt  to  an  act  which  the 
widow  did  not  do  in  her  right  of  a  female 
heiress  but  by  virtue  of  her  bare  possession 
which  she  held  under  the  good  will  of  the 
donee  of  th^  estate  and  thus  is  not  a  consent 
by  a  roversioner  to  an  net  of  transfer  of  the 
rstato  by  the  female  heir  at  all.  .4.  I.  R.  1923 
AIL  387  (F.  U.)  Dist.  [1?  189  0  Ij 

(e)  Hindu  Law  —  Alienation  by  widow — 
Gift  to  stranger — Reversioner  consenting  — 
Presumption  as  to  gift  being  legitimate 
does  not  ariae, 

There  can  bo  no  casa  of  an  alienation  by  a 
Hindu  widow  unless  the  alienation  is  raada 
for  legitimate  purposes  which  may  bo  proved 
Rithor  aliundc  or  by  raising  A  presumption  in 
favour  of  it,  which  presumption  may,  if  not 
rebutted  by  contrary  proof,  bo  passed  on  the 
consent  of  reversioners.  A  transfer  by  way 
of  gift  in  favour  of  a  stranger  is  not  an  aliena- 
tion to  which  the  presumption  of  its  being 
legitimate  founded  on  the  consent  of  the  ro- 
versioners  can  bo  applicable  A.  I.  R.  1918 
P.  G.  106  Rel.  on.;  A.  I.  R.  1927  P.  G.  227,  Ditt. 

[P190G  1] 

Ct-hulam  Hasan — for  Appellant. 
S.  G.  Das  and  Faiyas  Ah  —  for   Res- 
pondent 1. 

Judgment— This  is  the  appeal  by 
defendant  1  from  the  decree  of  the  Dis- 
trict Judge  of  Fyzabad,  dated  2nJ  April 
1928,  affirming  the  decree  of  tlie  Sub- 
ordinate Judge  of  the  same  place  dated 
17th  January  1928.  In  the  suit,  out  of 
which  this  appeal  arises,  the  plaintiff- 
respondent  claimed  to  recover  possession 
of  a  5  annas  4  pies  share  situate  in 
pukhtadari  mahal  Debi  Singh,  patti 


Lakhpati  Koer,  in  the  village  of  Par- 
sauli,  pargana  Bidhar,  in  the  district  of 
Fyzabad.  The  facts  of  the  case  areas- 
follows- 

The  share  in  suit   originally   belonged 
to    one    Mangal    Singh        Mangal    Singh 
died  many   years   ago      On  his  death  ha 
was  survived  by  his  minor   son,   Mendai 
Singh  and  widow  Mt  Lakhpati.    Manga! 
Singh's    estate,    in    the    circumstances,, 
devolved     by     right    of    inheritance      on 
Mendai  Singh  but  the  mutation  of  names- 
in    the    revenue    records    was   made    in 
favour  of  Mt     Lakhpati.     Mendai    Singh 
died    in    1908    unmirried.       The    estate* 
then  devolved    on    Mt.    Lakhpati  in    the* 
character  of  the  mother    of  her    deceased 
son,  Mendai  Singh      Sho   therefore    held 
a  Hindu  female's    estate  in    the   share  in 
suit      On  14th  February  1917    one    Ram 
Ligan  sold  certain  specified  plots  of  land 
situate  in  the  village    of   Paisauli    to  the* 
defendant-appellant  under  a.  deed  of    sale- 
of  the  date  jusb  now  mentioned  (Ex.  A4). 
On  15bh  May  1918  Mt     Likhpati   made, 
a  gift  of  the  zamindari  share,  which    had 
devolved  on  her' by  right    of   inheritance* 
from  her  deceased  son,  Mendai  Singh,    in 
favour    of  the   defendant-appellant    with 
the  exception  of   certain    sir   lands.     On 
28bh    May    1922  Rain    Lagan   aforemen- 
tioned   relinquished    a  certain  zamindari 
share  to  which    he  had  become    entitled,, 
not    the  share  in   suit,  in   favour   of   the 
defendant-appellant.       He     executed     u, 
deed,  which  is    Ex   A2.     In  this  deed  he 
refers  to  the  gift  mide  by  Mt.    Lakhpati 
on  15bh    May    1918  and  it  is  this    refer- 
ence which  has  given  rise  to  a  ground   of 
contest   OQ    the   part   of  the  appellant  in 
the  present  litigation.      To  this   matter 
we  will  advert  again 

Mt,  Likhpabi  died  in  April  1925  It 
is  agreed  that  on  her  death  the  jshare  in 
suit  devolved  by  right  of  succession  on 
Rim  Ligan,  whose  name  we  have  already 
mentioned  twice,  and  on  one  Gopi  in 
equal  moieties  and  it  was  on  the  death 
of  the  widow  that  they  became  entitled! 
in  that  right  to  the  possession  of  the 
property  in  suit.  On  16th  September 
1926  Him  Lagan  and  Oopi  sold  the> 
share  under  a  deed  of  sale  (Ex.  1)  in 
favour  of  the  plaintiff-respondent  and  the* 
suit,  which  is  now  being  considered  by 
usf  was  instituted  to  enforce  the  titl& 
which  came  to  he  vested  in  the  respon- 
dent under  the  transfer  of  16th  Septem- 
ber 1926.  In  defence  several  pleas  were* 
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taken  but  we  are  in  the  appeal  before  us 
concerned  with  two  of  such  pleas. 
1.  That  the  plaintiff-respondent  is  not 
entitled  to  a  decree  in  respect  of  the 
specific  plots  of  land,  which  were  sold  to 
the  defendant-appellant  by  Rim  Lrigan 
under  the  deed  of  14th  February  1917 
by  reason  of  the  estoppel,  as  the  argu- 
ment is  now  put  before  us,  arising  out  of 
the  provisions  of  S  43,  T.  P  Act,  1882, 
and  (fc)  that  the  reference  to  the  deed  of 
gift  of  15th  May  1918  made  by  Ram 
Lagan  in  the  deed  of  relinquishment  of 
28th  May  1922  by  way  of  approval 
thereof  disentitles  the  plaintiff  from 
claiming  his  share  in  the  property  in 
suit.  The  Courts  below  have  rejected 
both  these  pleas  and  decreed  the  plain- 
tiii's  suit  as  already  stated  The  same 
pleas  are  again  urged  upon  us  at  the 
hearing  of  the  appoil 

As  to  tho  plea  ot  estoppel  under  S.  43, 
T  P  Act,  1882,  the  first  observation 
which  falls  to  be  made  is  that  it  was 
never  taken  in  either  of  the  Courts 
below.  There  are  certain  facts  in  rela- 
tion to  this  plea  which  have  to  be  stated 
to  enable  a  proper  appreciation  of  its 
bearing  on  the  present  case  Before  the 
year  1915  the  village  of  Parsauli  stood 
divided  into  two  distinct  mahals  of 
equal  proportions.  One  of  those  mahals 
was  culled  mahal  Nanndar  Bahadur 
Singh  and  the  other  mahal  was  called 
mahal  Debi  Singh.  In  the  former  mahal, 
Ram  Lagan  and  Gopi  held  a  4  annas 
4  pies  share  in  their  own  right  In 
the  latter  mahal  of  Debi  Singh  is 
situate  the  share,  which  formerly  be- 
longed to  Mangal  Singh  and  latterly 
was  possessed  by  Mt  Lakhpati  This 
is  the  share  of  5  annas  4  pies  now 
in  suit.  In  the  year  1915  an  imperfect 
partition  of  mahal  Debi  Singh  was  made 
by  the  revenue  authorities  and  a  separate 
patti  of  5  annas  4  pies  held  by  Mt.  Lakh- 
pa,  ti  was  constituted  This  was  called 
patti  Lakhpati.  On  a  comparison  of  the 
sale-deed  of  14th  February  1917  with  the 
partition  ohitti  in  respect  of  patti  Lakh- 
pati (Ex.  19),  we  find  that  some  portions 
of  the  land  transferred  under  the  sale  by 
Ram  Lagan  in  favour  of  the  defendant- 
appellant  are  situate  in  the  newly  formed 
pafcti  Lakhpati.  It  is  now  argued  on 
these  facts  that  though  Ram  Lagan  had 
no  interest  in  those  portions  of  the  lands 
sold,  which  are  now  included  in  patti 
Lakhpati  on  the  date  of  the  sale  he  has 


acquired  a  proprietary  interest  therein  in 
the  character  of  a  revesionary  heir  after 
the  death  of  Ml.  Lakhpati  in  the  year 
1925  and  that  therefore  he  is  entitled  to 
those  lands  by  the  effect  of  the  provisions 
of  S  43,  T  P.  Act,  1882. 

We  are  of  opinion  that  those  provisions 
are  wholly  inapplicable  to  the  facts  of 
this  case.  The  deed  of  sale  which  Ram 
Lagan  executed  in  favour  of  the  defendant- 
appellant  expressly  states  that  the  pro- 
perty sold  thereby  was  the  property  in! 
which  Ram  Lagan  had  a  title  in  presentij 
and  was  in  actual  possession  thereof  as; 
an  owner  This  description  of  the  inter-! 
est  transferred  is  clearly  applicable  to 
Ram  Lagan's  interest  as  a  cosharer  of 
the  village  in  his  own  right.  The  fact 
that  some  portions  of  the  lands  sold  are 
actually  situate  in  Mt.  Lakhpati's  patti 
formed  after  the  partition  does  not  le.id  to 
the  inference  that  Ram  Lagan  considered 
himself  to  be  the  owner  of  anything  which 
lay  within  that  patti  It  might  be  that 
at  the  date  of  the  sale  he  had  forgotten 
that  two  years  previous  to  it  an  imper- 
fect partition  of  mahal  Debi  Singh  had 
taken  place  But  be  that  as  it  may,  it  IE 
perfectly  clear  and  the  contrary  is  not 
shown  to  us  to  exist,  that  when  Ram 
Lagan  lost  at  the  partition  some  of  the 
lands  of  the  village  which  he  held  in 
severally  before  tho  partition,  he  must 
havo  received  other  lands  in  lieu  thereoi 
and  the  sale,  if  otherwise  valid,  must: 
fasten  on  the  lands  so  received 

Tho  second  ground,  on  which  thia  plea 
fails,  is  that  the  provisions  of  S.  43,  T  P. 
Act,  16812,  cannot  obviously  be  so  given 
effect  to  as  to  override  any  other  provi- 
sion of  tho  same  Act  A  transfer  by  a. 
Hindu  of  immovable  property  to  which 
he  on  the  date  of  the  transfer  in  the 
reversionary  heir  expectant  on  tho  death 
of  a  widow  to  come  into  possession  is  for- 
bidden by  S.  G  (a),  T  P  Act,  1882  It 
is  therefore  void  :  Ann  ad  a  Mohan  Roy 
v.  Oour  Mohan  Mulhck  (l).  We  have 
no  hesitation  in  stating  as  a  proposition 
of  law  that  an  estoppel  cannot  have  thej 
effect  of  making  a  void  transfer  valid. j 
S.  43,  T.  P  Act,  1882,  clearly  enacts  a 
rule  of  estoppel  commonly  known  as 
"feeding  the  grant  by  estoppel."  This 
estoppel  cannot  make  a  transfer  forbidden 
by  law  gojd  This  view  was  recognized 
by  their  Lordships  of  the  Judicial  Com- 

(1)  A.  I.  H.    1923  P.  G.    18.1  -50  Gal.    929=50 
I.  A.  293  (P.  C.). 
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mittee  in  the  case  of  Tilakdhari  Lai  v. 
Khedan  Lai  (2).  In  that  case  Lord 
Buokmaster  in  delivering  the  judgment 
of  the  Committee  said  : 

This  principle  of  law,  which  id  sometimes 
referred  to  as  feeding  the  grant  by  estoppel,  ia 
well  established  in  this  country.  If  a  man 
who  has  no  title  whatever  to  property  grants  it 
by  a  conveyance  which  in  form  would  carry 
the  legal  estate,  and  he  subsequently  acquires 
an  interest  sufficient  to  satisfy  the  grant,  the 
estate  instantly  passes,  Doe  d  Christmas  v.  Oli- 
ver (3),  discussed  in  Smith's  Loading  Casos, 
vol.,  11. f  p.  724.  It  is  unfortunate  that  this  view 
of  the  case  does  not  seem. to  have  been  pre- 
sented either  before  the  Subordinate  Judge  or 
to  the  High  Court  ;  but  it  appears  to  their 
Lordships  that  it  could  have  been  raised 
under  issue  15  (2)  and  it  is  raised  in  the  ap- 
pellant's case.  In  these  circumstances  it  is 
not'  in  accordance  "with  their  Lordships' 
practice  to  determine  a  point  of  law  of  such 
importance.  There  may  be  statutory  provi- 
sions or  provisions  of  native  law  which  would 
prevent  the  operation  of  the  doctrine  ',  for  the 
law  of  conveyance  in  England  depends  on 
special  and  complicated  considerations." 

(The  italics  in  the  above  quotation 
are  ours).  Finally  their  Lordships  re- 
mitted the  case  to  the  Court  of  first  in- 
stance to  be  tried  on  the  point  just  now 
mentioned.  The  provisions  of  S.  43, 
T.  P.  Act,  1882  may  also  be  stited  in 
another  form  familiar  in  English  law, 
that  is,  a  man  cannot  in  equity  any  more 
than  in  law  asyign  what  has  no  existence; 
he  can  can  tract  to  assign  property  which 
is  to  come  into  existence  in  future  and 
when  it  has  come  into  existence  equity 
treating  that  as  done  which  ought  to  be 
done  fastens  upon  that  property  and  the 
contract  to  assign,  if  supported  by  con- 
sideration, then  becomes  a  complete 
transfer  The  leading  case  in  support  of 
the  rule  is  Tailby  v.  Official  Receiver 
•(4).  But  surely  as  said  before,  a  prin- 
ciple of  equity  must  yield  to  express  pro- 
visions of  a  statute  and  if  the  contract  to 
assign  or  the  transfer  itself  is  declared 
by  the  statute  as  void  the  principle  that 
^equity  considers  as  done  thdt  which 
ought  to  be  done  must  be  held  to  be 
inapplicable  to  such  a  transfer.  This 
we  gather  is  the  effect  of  the  recent  deci- 
sion of  their  Lordships  of  the  Judicial 
•Committee,  to  which  we  have  already 
referred,  that  is  Annada  Mohan  Roy  v. 
Gour^Mohan  Mulhck  (l).  The  precise 

(2)  A.  I.  R.     1921    P.  C.    112=49    Gal.    1^-47 

I.  A.  239  (P.  C.). 

(3)  [1829]  5  Man.  &  R.  202=8  L.  J.  K.  B.  137 
=10  B.  40.  181. 

(4)  [1889]  13  A.  0.  523=51  L.  J.  Q.  B.  75=37 
W.  R,  513=60  L.  T.  1G2, 


point  was  considered  by  Jenkins,  C.  J.f 
in  the  case  of  Sumsuddin  Goal  am  Husein 
v.  Abdul  Husein  Kalimuddin  (5).  In 
delivering  the  judgment  in  that  case  Jen- 
kins, C.  J.,  said  with  reference  to  Gl.  (a), 
S.  6,  T.  P.  Act,  1882  : 

"Having  regard  thon  to  the  fact  thab  the 
chance  of  an  heir-apparent  is  thus  specially 
excepted  from  the  oatogory  of  transferable  pro- 
perties I  am  of  opinion  thab  the  principle  that 
equity  considers  that  done  which  ought  to  be 
done  has  no  application." 

We  therefore  overrule  the  first  plea 
taken  before  us. 

The  second  plea  is  founded  on  the 
recitals  contained  in  the  deed  of  relin- 
quishment  dated  28th  May  1922-  We 
have  already  said  that  the  subject-mat- 
ter of  the  relinquishment  evidenced  by 
this  deed  is  not  the  share  in  suit  but 
a  differerent  share  in  the  village.  Into 
the  mouth  of  Ham  Lagan  are  put  the 
following  words  in  this  deed  : 

"Mangal  Singh,  uncle  of  Bindeshri  Singh, 
died  after  having  made  in  his  lifetime  a  gift  of 
all  his  property  in  favour  of  his  nephew, 
Bindeshri  Singh,  and  Bindeshri  Singh  had 
out  of  his  good  will  got  the  nama  of  Lakhpati, 
his  aunt,  entered  into  tho  revenue  papers  and 
she  was  accordingly  in  possession  of  the  estate. 
Consequently  aha  has  executed  a  deed  of  gift  in 
favour  of  Bmdoshri  Singh,  grandson  of  Sam- 
bhal  Singh,  brother's  son  of  her  deceased  hus- 
band, and  having  done  this  she  has  made  him 
mahk  and  put  him  in  possession  of  the  pro- 
party.  To  this  I  have  no  objection.  Bindeshri 
Singh  ia  in  proprietary  possession  of  the  whole 
of  the  estate  of  his  uncle,  Mangal  Singh.11 

It  is  argued  that  the  words  "  To  this 
I  have  no  objection  "  conclusively  est- 
ablish a  case  of  consent  on  the  part  of 
the  reversioner,  lUm  Lagan,  to  the  gift 
made  by  Mt.  Likhpati  in  favour  of  the 
defendant-appellant  and  that  such  a  con- 
sent validates  the  alienation.  In  sup- 
port of  the  argument  we  were  pressed 
hard  with  the  decision  of  a  Fall  Bench 
of  the  High  Court  at  Allahabad  in  the 
case  of  Fateh  Singh  v.  Thakur  Ruk- 
mini  Ramanji  (6).  In  the  case  before 
us  the  question  of  consent  as  a  question 
of  fact  stands  on  quite  a  different  footing. 
Both  the  Courts  below  have  pointed  out 
and  we  are  of  opinion  that  there  is  a 
good  deal  of  force  in  it  that  Ram  Lagan's 
acquiescence  to  the  gift  made  by  Mt. 
Letkhpati  is  based  on  assumptions  which 
have  no  foundation  in  facts.  Mangal 
Singh  waa  not  the  uncle  of  Bindeshri 
Singh  nor  Bindeshri  Singh  is  the  grand- 
son of  Mangal  Singh's  father,  Sambhal 

(5)  [1907]  31  Bom.  165=8  Bom.  L.  R.  781.  ~^ 
(G)  A.  I.  R,  1923  All.  387=45  All.  333  (F.B.) 
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Singh.  Indeed  it  ia  now  admit  bed  be- 
fore us  that  Bindeshir  Singh  has  no  blood 
relationship  wibh  the  family  of  Mangal 
Singh.  The  second  assumption  which 
is  of  a  very  serious  nature  ia  that  Mangal 
Singh  had  made  a  gift  of  his  entire  eatate 
in  favour  of  the  appellant,  Bindeshri 
Singh.  It  seems  to  us  that  the  consent 
rests  on  the  assumption  that  title  to  the 
estate  of  Mangal  Singh  had  already  come 
to  be*  vested  in  Bindeshri  Singh  by 
virtue  of  a  gift  from  the  former  to  the 
latter  and  therefore  it  is  ,a  consent  to  an 
act  which  the  widow  did  not  do  in  her 
right  of  a  female  heiress  but  by  virtue 
of  her  bare  possession  which  she  held 
under  the  good  will  of  the  donee  of  the 
estate,  that  is  the  appellant  Bindeshri 
Singh  In  tho  circumstances  and  having 
regard  to  the  finding  of  the  lower  ap- 
pellate Court,  we  are  unable  to  hold  that 
the  recital  contained  in  the  deed  of  re- 
linquishment  dated  28th  May  1922  evi- 
dence a  consent  by  a  reversionor  to  an 
act  of  transfer  of  the  estate  by  the 
[emale  heir. 

As  a  pure  proposition  of  law  we  are 
not  prepared  to  sUto  it  is  broadly  as  it 
has  been  done  by  the  learned  Judges  of 
the  High  Court  at  Allahabad  in  the  case 
of  Fatek  Singh  v.  Thakur  Rukmini 
Raman]  i  (6)  mentioned  above  We 
think  as  at  present  advised  that  we 
should  go  no  further  than  what  has  been 
expressly  decided  by  their  Lordships  of 
the  Judicial  Committee  in  the  case  of 
Rangasami  Gounden  v  Nachiappa 
Gounden  (7).  Nor  are  we  prepared  in 
this  case  to  take  the  liberty  of  making 
logical  deduction  from  or  extension  of 
the  principle  of  that  decision.  In  the 
case  of  Rangasami  Gounden  v.  Nachi- 
appa  Gounden  (7)  Lord  Dunedin  in 
giving  the  judgment  of  the  Judicial 
Committee  says  : 

"  On  the  other  hand,  what  a  Hindu  widow 
may  do  baa  often  Isaon  authoritatively  settled, 
Here  arises  that  distinction  which,  aa  Sesha- 
gici  Aiyar,  J.,  most  justly  observed  in  the 
present  case,  will,  if  not  kept  clearly  in  view, 
inevitably  lead  to  confusion — the  distinction 
between  the  power  of  surrender  or  renuncia- 
tion which  is  the  first  head  of  the  subject,  and 
the  power  of  alienation  for  certain  purposes, 
which  is  the  second.  " 

We  think  that  the  observation  of  Lord 
Dunedin  quoted  above  clearly  defines  the 
limits  of  an  act  which  a  Hindu  widow 
may  do  as  such  She  may  do  either  an 

(7)  A.  I.  R.   1918  P.  G.  196=42  Mad.  523=46 
I.  A.  72  (P.O.). 


act  of  surrender  or  an  act  of  alienation 
We  are  unable  to  add  a  third  head  of  the 
subject.  His  Lordship,  then,  proceeds 
first  to  consider  the  power  of  surrender. 
It  is  not  argued  that  the  case  before  us- 
is  aod.se  of  surrender  but  it  is  a  case  of 
alienation.  But  clearly  an  alienation  by 
a  Hindu  widow  must  be  an  alienation 
11  for  certain  specific  purposes  "  as  Lord 
Duneiin  says  in  the  passage  already 
quoted.  In  dealing  with  the  ca.se  of 
alienation  his  Lordship  observes  : 

"  Tho  purpose  for  which  alienation  is 
legitimate  may  be  summarizad  as  religious  or 
charitable  purposes,  and  thoaa  which  are 
supposed  to  conduce  to  the  spiritual  welfare- 
of  the  husband,  or  necessity.  Now,  necessity 
must  be  proved,  and  the  mere  recital  in  tha 
deed  of  alienation  is  nob  sufficient  proof.  "— 
Banga  Chandra  Dhur  v.  Jayat  Kiihore  (B); 
An  equitable  modification  has  also  "  been 
admitted  in  the  case  where  the  alienee  has 
in  good  faith  made  proper  inquiry  and  been 
led  to  believe  that  there  was  a  case  of  true 
necessity.  Thus  far  the  alienation  stands 
alone.  But  it  may  be  fortified  by  the  consent 
of  reversionary  heirs.  (We  dosiro  to  lay 
emphasis  on  the  use  of  tho  word  "  fortified  " 
in  this  quotation).  The  remaining  question  19 
whrit  is  the  effect  of  such  consent  ?  If  the 
alienation  be  total,  and  the  reversionary  heirs* 
be  the  nearest,  it  falls  within  tha  first  divi- 
sion. Buc  what  if  it  be  partial  '  " 

His  Lordship  then  refers  to  and  quote? 
a  pa.ss.ige  from  the  judgment  of  tho 
Judicial  Committee  in  the  case  of  the 
Collector  of  Masulipatam  v.  Venkatd 
Narrainapah  (9)  which  is  as  follows  : 

"  On  the  other  hand,  it  may  be  taken  a» 
established  that  an  alienation  by  her  which, 
would  not  otherwise  be  legitimate  may  be- 
come so  if  made  with  the  consent  of  the 
husband's  kindred.  The  exception  in  favour 
of  alienation  with  consent  may  bo  due  to  a 
presumption  of  law  that  when  that  consent  la 
given,  the  purpose  for  which  the  alienation 
is  made  must  be  proper.  " 

His  Lordship  proceeds  : 

11  The  opinion  which  is  here;only  tentati- 
vely expressed  viz.,  that  consent  does  not  give 
force  per  59,  but  is  of  evidential  value  is  corro- 
borated by  much  subsequent  authority.  " 

After  referring  to  the  oj.se  of  Raj 
Lukhee  Debea  v.  Gokool  Chunder  (10)' 
Sham  Sundar  Lai  v.  Achhan  Kun- 
war  (ll)  and  Debi  Prasad  v.  Golap 
Bhagat  (12)  his  Lordship  refers  to  the 

(8)  A.  I.  B.  1916   P.  0.    110=44    Gal.  186=43- 
I.  A.  249  (P.O.). 

(9)  [1861)  8  M.  I.  A.  529=2  W.   R.  61. 

(10)  [1869]  13    M.    I.    A.  209=12  W.  B.  47=3 
B.   L.    B.   57=2  Suther.  275=2   Sar.  51ff 
(P.  0  ). 

(11)  [1898]    21    All.   71=25  I.  A.    183=7   Sar. 
417  (P.C  ). 

(12)  [1913]    40   Cal,   721=17    G.  L.  J.  499=19- 
I.  0.  273=17  C.  W.  N.  701  (F.B.). 
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decision  of  the  Privy  Council  in  Btjoy 
Gopal  v.  Ginndra  Nath  (13)  and  9ay3 
that  in  that  case  : 

"  The  consent  of  revoraionora  was  looked  on 
J'  as  affording  evidence  that  the  alienation 
was  under  circumstances  which  rendered  it 
lawful  and  valid.  "  But,  further,  if  the 
matter  bo  considered  on  principle,  it  seems 
clear  that  this  must  bo  tho  true  view.  Nor, 
first,  if  mere  consent,  as  such  of  the  revor- 
hionnr  could  validate  alienation,  then  the 
rule  as  to  total  surrender  would  bp  an  idlo 
rule.  And  secondly,  more  oonsmit  could  only 
validate  ou  the  theory  that  tha  reversioner, 
together  with  the  widow,  represented  tho 
whole  estate.  But  that  is  impossible  unless 
r,ho  rovorsioner  has  a  vested  interest,  whereas 
it  is  settled  that  ha  has  only  a  apes  succes- 
aionia.  " 

His  Lordship  then  proceeds  to  consider 
the  decision  in  Bajrangi  Singh  v. 
Manokarnika  Bakhsh  (14)  and  (i  a  ally 
states  the  conclusion  on  the  point  of 
consent  in  the  following  words  . 

11  When  the  alienation  of  the  whole  or  part 
of  the  estate  is  to  be  supported  on  the  ground 
of  necessity,  then  if  such  necessity  is  not 
proved  almodo  and  thcj  ahenci  does  not 
prove  inquiry  on  his  part  and  honest  belief 
in  the  necessity,  the  consent  of  such  rever- 
sioners as  might  fairly  bo  expected  to  be  in- 
terested to  dispute  the  transaction  will  be 
held  to  afford  n  presumptive  proof  which,  if 
not  rebutted  by  contrary  proof,  will  validate 
the  transaction  as  a  right  and  proper  one.  " 

We  do  not  think  that  we  should  pur- 
sue this  matter  any  further  Our  own 
reading  of  the  judgment  of  the  Judicial 
Committee  in  the  ca.se  of  Rang  as  ami 
\Gounden  v.  Nachiappa  (7),  is  that  there 
jean  be  no  case  of  an  alienation  of  a 
(Hindu  widow  unless  the  alienation  is 
.'made  for  legitimate  purposes  which  may 
| be  proved  either  aliunde  or  by  raising  a 
jpresuraption  in  favour  of  it,  which  pre- 
, sumption  may,  if  not  rebutted  by  contrary 
proof,  bo  pissod  on  the  consent  of  rever- 
sioners  Obviously  a  transfer  by  way  of 
gilt  in  'favour  of  a  stranger  such  as  the 
one  wo  have  before  us  is  not  an  alienation 
of  its  being  legitimate  founded  on  the 
consent  of  the  reveraioners  can  be  appli- 
cablo 

There  is  one  more  case  to  which  refer- 
ence must  bo  made  before  we  take  leave 
of  this  appeal.  The  learned  advocate 
for  the  appellant  cited  the  decision  of 
their  Lordships  of  the  Judicial  Committee 
in  Ramgouda  Annagouda  v  Bhausaheb 
(15)  in  support  of  the  argument  that  even 

7l!^AJ[7R~  1914  P.O.  128-11  Cal.  793~(P.C.).  " 
114)  [1908]    30    All.    1—35    I.  A.  1~5  A.  L.  J. 

1=11  O.  C.  78  (P.O.). 
(15)  A.   I.   R.  1927   P.O.    227-52   Bom,  1=54 

I.  A.  3%  (PC.). 


a  gift  by  a  Hindu  widow  may  be  valida- 
ted by  consent  of  the  reversioners.  Wo 
do  not  think  that  the  decision  lays  down 
the  proposition  that  a  pure  gift  by  a. 
Hindu  widow  of  her  husband's  estate  in 
favour  of  a  stranger  can  hold  good  if  it  is 
supported  with  the  proof  of  consent  of  the 
reversioners  We  are  clearly  of  opinion 
that  the  consent  does  not  operate  prop  no 
vigore  and  that  in  the  case  cited  by  tha 
learned  advocite  the  gift  and  the  two 
sales  were  "  inseparably  connected  "  to 
use  the  language  of  their  Lordships  of  the 
Judicial  Committee,  and  that  the  rever- 
sioner had  himself  acquired  a  part  of  tha 
estate  out  of  the  three  dispositions  which 
constituted  one  and  the  same  transaction 
We  accordingly  dismiss  this  appeal  with 
costs 

D.D.  Appeal  dismissed. 
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KAZA  AND  PuiiLAN,  JJ 
Bhagwan — Appellant. 

v. 
Emperor — Opposite  Party. 

Criminal  Appeal  No.  44  of  1929  (Capi- 
tal Sentence  No.  5  of  1929),  Decided  on 
15th  February  1929,  against  order  of 
1st  Addl.  Sess  Judge,  Lucknow,  D/-  18th 
January  1929 

(a)  Penal  Code,  S.   300—  Person    knowing 
of  hit  wife's  murder  but     making  no   report 
to  police  nor  trying    to. find  out   murderer  — 
Hii  conduct  may  lead  to  conclusion    that  he 
was  murderer — Evidence  Act  S.  114. 

Where  the  person  admittedly  knew  that  hid 
wife  was  murdered  shortly  after  midnight 
find  yob  ho  made  no  report  to  the  police  sta- 
tion, iior  made  any  attempt  to  find  out  who 
killed  his  wife,  his  conduct  was  unnatural 
and  may  lead  to  tho  conclusion  that  ho  him- 
self was*  the  murderor.  *  [P  101  C  2J 

(b)  Criminal   P.  C.,  S.    337    (Z-A)-Magis- 
trate  wrongly  committing    approver    to    ses- 
sions along  with    accused  —  Sessions   Judge 
instead  of  referring    to    High   Court    to    get 
commitment  quashed,  proceeding  with    case 
as  if  there    was    no    commitment  —  Sessions 
Judge's  procedure     though     wrong     did    not 
vitiate  trial. 

Magistrate  supposing  that  01.  (2-A),  8.  337, 
Criminal  P.  C.,  directed  him  to  commit  tho 
approver  to  Sessions,  committed  him  along 
with  the  accused  to  'Sessions.  The  Sessions 
Judge,  instead  of  referring  the  matter  to  tho 
High  Court  in  ordor  to  have  the  com- 
mitmnnt  quashed  proceeded  with  the  caso  ai 
though  there  had  boon  no  commitment. 

Held  .  that  although  the  procedure  of  tho 
Sosiions  Judge  was  wrong,  still  the  irra- 
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gularity  committed  was    ona    which    did    not 
vitiate  the  final.  [P  192  G  2J 

(c)  Criminal  P.  C,,  S.  337  (2-A)  —  One  ac 
cuied  granted  pardon  — Caie    againit   other 
muiit  bs  committed  to  seiiioni, 

The  meaning  of  3.  337  (2-A)  is  simply  that 
where  a  pardon  has  been  granted  to  ouo  ac- 
•ouaed  tho  case  ugainab  the  other  must  be  com- 
mitted to  aessionu  .  A.  I.  R.  1925  Oudh  472, 
R*f.  [P  192  C  2J 

D.N.  Roy — for  Appellant. 
Government  Advocate — for  the  Crowa. 

Judgment. — Bhagwandin  Lohar  has 
been  convicted  of  the  murder  of  his  wife 
Mb  Bam  Dei.  He  has  been  sentenced 
to  death  and  this  sentence  is  before  us 
for  confirmation.  He  has  submitted  an 
-appeal  from  jail  and  has  been  represented 
in  this  Court  by  a  counsel  appointed  by 
the  Crown. 

There  is  no  question  that  Mt  Ham 
Dei,  wife  of  Bhagwandin,  was  mur- 
dered with  a  gandasa  in  her  house  on  the 
night  of  1st  and  2nd  October  1928.  The 
murder  was  reported  by  the  village 
Chaukidar  at  7  a.  m.  on  the  2nd  October. 
In  this  report  he  did  not  give  the  name 
of  any  person  as  being  the  murderer,  but 
he  stated  that  he  had  been  sent  to  make 
the  report  by  Ajodhia  Lohar  This 
Ajodhia  Lohar  is  the  uncle  of  the  ac- 
cused, and  has  been  examined  as  a  wit- 
ness for  tho  prosecution  He  stated  in 
Court  that  he  did  not  tell  the  Chaukidar 
that  Bhagwandin  had  murdered  his  wife, 
and  this  would  appear  to  be  the  reason 
why  Bhagwandin's  name  did  not  appear 
in  the  first  report.  There  is,  however, 
ample  evidence  thit  immediately  after 
the  crime  was  committed  that  is,  in  the 
middle  of  the  night  Bhagwaodin  went 
to  Ajodhia  and  to  his  other  uncle  Santu 
and  told  them  that  he  had  killed  his  wife. 
He  subsequently  made  the  same  statement 
to  a  witness  named  Lalta'who  lives  in1  the 
adjoining  house  and  to  tho  mukhia  Ram 
Jiwan.  Another  man  Mendai  also  states 
that  he  was  present  when  the  accused 
confessed  his  guilt  in  the  presence  of  the 
mukhia  and  Ajodhia  Mendai  is  by  caste 
a  Bhujwa.  Lalta  is  an  Ahir  Him 
Jivan  mukhia  is  a  Kurmi  and  no  reason 
is  alleged  why  any  of  these  persons 
should  have  made  a  false  statement  as 
to  the  confession  of  Bhagwandin.  It  is 
even  more  unlikely  that  his  two  uncles 
Santu  and  Ajodhia  would  make  such 
statements  falsely.  Apart  from  this 
extra-judicial  confession  there  is  clear 
evidence  thfct  after  the  Sub-Inspector 


came  to  the  village  Bhagwandin  pro- 
duced a  blood-stained  dhoti  from  the 
roof  of  the  'adjoining  house  and  stated 
that  he  had  been  wearing  it  at  the  time 
of  the  murder.  Another  indication  of 
the  guilt  of  this  man  may  be  seen  in  hi  a 
own  conduct.  Admittedly  he  knew  that 
his  wife  was  murdered  shortly  after  mid- 
night, yet  he  made  DO  report  to  the 
police  station,  and  he  appears  to  have 
made  no  attempt  to  find  out  who  killed 
his  wife.  Such  conduct  is  unnatural  aud 
leads  to  the  conclusion  that  he  himself 
is  the  murderer. 

Bhagwandin  was  put  upon  his  trial 
along  with  bis  daughter-in-law  Mt  Sar- 
judei.  This  woman  lived  in  the  same 
house  as  her  father-in-law  and  she  was  a 
widow.  She  herself  says  that  she  had 
an  illicit  connexion  with  her  father-in- 
law  and  she  produced  before  witnesses 
certain  blood-stained  garments  which 
belonged  to  her  and  which  were  worn  'by 
her,  as  she  says,  at  tho  time  of  the 
murder  She  made  a  confession  before 
a  Magistrate,  and  she-  was  offered  a  par- 
don in  the  Magistrate's  Court  In  ac- 
cordance with  this  pardon  she  was  ex- 
amined on  oath  and  made  a  statement 
which  is  not  entirely  in  accordance  with 
her  first  confession,  but  still  is  substan- 
tially the  same  on  the  most  important 
points.  She  states  that  Bhagwandin 
planned  the  crime  with  her  and  asked 
her  to  call  him  in  the  night  It  appears 
that  he  slept  outside  the  house  while 
the  women  and  children  slept  inside 
Apart  from  the  motive  arising  from 
their  guilty  connexion  it  appears  that 
there  were  'constant  disputes  between 
Bam  Dei  and  her  daughter-in-law  on 
account  of  their  children.  In  her  state- 
ment Sarjudei  says  that  she  called  Bhag- 
waudin  into  the  house  at  midnight,  aud 
that  he  killed  his  wife  with  the  gandasa 
while  she  looked  on  She  accounts  for 
the  blood  stains  on  her  own  clothes 
by  saying  that  she  took  up  the  child 
who  was  sleeping  near  her  mother  in  her 
lap  and  that  the  child  was  stamod  with 
blood.  Surjudei  is  an  approver  and  her 
evidence  must  be  regarded  with  suspi- 
cion. We  do  not  consider  ^that  her  ex- 
planation as  to  the  blood  stains  on  her 
clothes  is  satisfactory  and  it  does  not 
agree  with  the  statement  that  she  made 
in  the  first  instance  There  she  said 
that  Bhagwandin  took  up  the  child  We 
have  also  considered  the  nature  of  the 
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injuries  inflicted  on  the  deceased.  There 
were  many  wounds,  perhaps  as  many  as 
fifteen  and  many  of  them  were  only  skin 
deep.  It  is  true  that  the  g  and  as  a  which 
we  have  seen  is  very  light  in  weight  and 
not  sharp,  but  oven  so  we  can  hardly 
believe  that  all  these  injuries  were  in- 
flicted by  a  man.  It  is  more  probable 
that  Mt.  Sarjudei  herself  inflicted  some 
of  them,  but  she  has  chosen  to  conceal 
this  fact  in  her  evidence  But  apart 
from  the  evidence  of  Sarjudei  we 
consider  that  the  case  is  proved  against 
Bhagwandin  It  is  proved  by  his  own 
conduct,  in  particular  by  his  confessions 
to  his  relations  and  the  other  villagers, 
and  also  by  his  production  of  the  blood 
stained  dhoti  from  the  adjoining  roof. 
He  now  wishes  to  suggest  for'  the  first 
time  that  the  murder  was  committed  by 
Sarjudei  alone,  but  this  was  not  the  case 
which  he  wished  to  set  up  in  the  Court 
below.  There  he  started  a  case  implicat- 
ing his  neighbour  Lalta,  who  according 
to  him  had  illicit  connexion  with 
Sarjudei.  He  had,  however,  no  evidence 
of  any  kind  to  support  this  assertion  and 
there  is  no  reason  to  believe  that  it  was 
true.  It  may  bo  remarked  that  had  the 
crime  been  committed  by  Sarjudei  alone 
or  by  her  with  the  assistance  of  some 
stranger  there  eould  be  no  reason  for  the 
uncles  of  the  accused  coming  forward  to 
give  evidence  against  him. 

The  case,  as  we  have  said,  is  suffi- 
ciently proved  without  the  evidence  of 
Sarjudei.  We  have  been  obliged  to  con- 
sider vary  carefully  whether  the  trial 
was  not  vitiated  by  the  procedure  of  the 
Courts  below  in  dealing  with  this  woman 
as  an  approver.  The  Magistrate  misinter- 
preted S  337,  Criminal  P.  C.,  and  sup- 
posed that  01.  (2-A)  of  that  section  di- 
rected him  to  commit  the  approver  to 
Sessions.  He  accordingly  committed  her 
along  with  Bhagwandin,  and  the  learned 
Sessions  Judge  instead  of  referring  the 
matter  to  this  Court  in  order  to  have  the 
commitment  quashed  proceeded  with 
the  case  as  though  there  had  been  no 
commitment.  Undoubtedly  the  proper 
procedure  fer  the  Sessions  Judge  to 
adopt  was  that  which  has  been  adopted 
on  previous*  occasions  when  a  similar 
mistake  has  been  made  by  Magistrates 
who  persisted  in  misreading  this  section, 
but  in  our  opinion  the  so-called  com- 
mitment was  not  really  a  commitment 
because  Sarjudei  was  not  charged,  and 


was  never  put  upon  tier  defence.  In» 
saying  that  he  committed  her  to  sessions 
the  Magistrate  merely  meant  that  she 
was  to  be  put  before  the  Sessions  Judge 
at  the  time  of  trial  of  Bhagwandin.  She 
could  not  be  tried  firstly  because  she 
had  been  given  a  pardon  and  secondly 
because  she  had  never  been  charged.  It 
is  evident  that  she  herself  knew  that  she 
was  not  being  tried,  and  that  she  was 
fully  aware  of  the  terms  of  the  pardon 
which  had  been  offered  to  her.  This 
being  so,  although  we  are  of  opinion  that 
the  procedure  of  the  Sessions  Judge  was 
wrong,  we  do  not  consider  that  the  ir- 
regularity committed  was  one  which 
vitiates  the  trial.  As  a  matter  of  fact 
the  accused  was  not  prejudiced  in  any 
way  by  the  technical  mistake  committed 
by  the  Magistrate. 

It  is  not  necessary  for  us  to  explain 
S  337  again  as  this  has  already  been 
done  by  the  Judicial  Commissioner  of 
Oudh  in  the  case  of  Emperor  v.  Peru  (l) 
We  may  briefly  state  that  the  moaning 
of  the  section  which  the  Magistrate  has 
misinterpreted  is  simply  that  where  a 
pardon  has  been  granted  to  one  accused 
the  case  against  the  other  accused  must 
be  committed  to  sessions  We  might 
also  observe  that  a  similar  case  was 
brought  to  the  notice  of  the  Judicial 
Commissioner  of  Oudh  by  one  of  us  when 
a  Sessions  Judge  in  the  year  1924,  and  a. 
Circular  letter  was  issued  to  all  Magis- 
trates. It  is  to  be  regretted  that  this 
Circular  letter  appears  to  have  become 
dead  even  although  it  was  supplemented 
by  a  ruling  reported  in  the  Oudh  Law 
Journal. 

We  are  satisfied  that  the  case  has  boon 
fully  proved  against  Bhagwandin  and  the 
sentence  in  this  case  must  be  one  of 
death.  We,  therefore,  dismiss  this  ap- 
peal, uphold  the  conviction  and  sentence 
and  direct  that  Bhagwandin  be  hanged 
by  the  neck  till  he  be  dead. 


S.N./B.K. 


Conviction  upheld. 


(1)  A.  I.  R.  1925  Oudh  472. 
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dent 

First  Appeals  Nos.  108  and  159  of  1927 
and  2  of  1928,  Decided  on  4th  January 
1929,  afeainst  the  decree  of  Addl  Sub- 
Judge,  Fyzabjd,  D/-  25th  May  1927. 

(a)  Pardanashin  lady — Independant  advice 
is  not  absolutely  necessary  —  Disposition 
must  really  be  a  mental  act. 

In  the  caae  cf  transactions  with  pardana- 
shm  women  the  question  of  independent  ad- 
vice is  not  one  of  vital  importance  baoauge  the 
advice  if  given  might  havj  bjen  bad  advice  or 
tho  settlor  might  have  insisted  on  disregard- 
ing it.  The  real  point  is  that  tho  disposition 
made  muut  be  substantially  understood  and 
must  really  be  the  mental  act,  as  its  execution 
is  the  physical  act  of  the  parson  who  makes  it 
and  there  is  a  further  danger  that  if  this  ne- 
cessity for  independent  advica  is  carried  too 
far  tha  legal  protection  given  to  Dho  pardina- 
shin  lady  may  ba  actually  transmuted  into  a 
legal  disability  .  .4,  I.  R,  19J3  P.  C.,  204,  Foil, 
3G  All.  81  (P.O.)  RcJ.  [P  197  C  2] 

(b)  Registration    Act  (16  of  1908),  S.  60  — 
Formalities  of  registration— Things    verified 
by  competent  official  as  done  in  his  presence 
are  presumed   to  be  duly  dons. 

The  registration  of  a  do3d  is  a  solemn  act  to 
be  performed  in  the  presence  of  a  competent 
official  appointed  to  act  as  Registrar  (or  Sub-Re- 
gistrar) whose  duty  it  is  to  attend  to  tho  parties 
during  tho  registration  and  see  that  the  pro- 
per persons  are  present  and  are  competent  to 
act  and  are  identified  to  his  satisfaction,  and 
all  things  done  before  him  in  his  official  capa- 
city and  verified  by  his  signature  will  be  pre- 
sumed to  be  done  duly  and  in  order:  33Cal,  537, 
(P.  C.),  Rel.  on.  [P  1930  1] 

(c)  Mahomedan  Law — Limited  estate— Shia 
Law  allows    existence  of    number  of    limited 
estates. 

Shia  law  .limits  of  the  existence  of  a  num- 
ber of  limited  estates  one  after  another  and 
consequently  the  interposition  of  life  estates, 
before  the  estato  comes  ay  a  life  estate  to  third 
persons,  raises  no  legal  difficulty  and  doas  nob 
involve  the  necessity  of  holding  that  on  tho 
expiry  of  tho  life  estate?  the  estate  in  tho  third 
persona  was  an  absoluto  estate,  [P  109  C  2] 

(d)  Word*      and      Phrases— Malik       means 
owner — Addition  of  other  words    can  qualify 
the  meaning. 

The  word  "  malik  "  means  owner  in  bhe  full 
sense  of  the  word  ;  but  it  is  not  a  term  of  art 
and  ita  meaning  can  always  be  qualified  by  the 
addition  of  other  words  which  contradict  tho 
idea  of  abaolube  ownership  ;  A.  I.  R.  1922  P. 
C.  63,  Foil.  [P  193  0  2] 

(e)  Family       arrangement    —      Conflicting 
claims   are    recognised    and     settled — Settle- 
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mint  is  D3t    transfer   within    the    meaning  of 
Transfer  of  Property  Act,  S.  10. 

A  family  setblamonli  is  based  on  the  as- 
sumption that  there  is  an  antecedent  title  of 
some  kind  in  the  parties  and  the  agreement 
acknowledges  and  defines  what  that  title  ia. 
So  a  deed  of  family  settlement  is  not  a  trans- 
fer within  tha  meaning  of  S.  10,  T.  P.  Act,  bub 
is  a  recognition  of  conflicting  claims.  •  •--" 

[P  201  G  "1] 

(f)  Transfer    of    Property    Act.  S.  10— Sec- 
tion     not      applicable — General       principles 
underlying  it  cannot    be  applied    unless  they 
are  general  principles  of  law. 

Where  S.  10  does  no"  apply  in  set  terms  the 
general  principles  underlying  tha  Act;  may  nob 
ba  applied.  Where  an  Act  itself  is  inapplica- 
ble tho  principles  underlying  that;  Act  except] 
in  so  far  aa  they  are  gsnjral  principles  of  law 
cannot  ba  applied  to  a  particular  case  .  A.  I. 
R.  1925,  P.  C.  272,  Dist.  [P  201  G  1] 

(g)  Family    arrangement  —  Condition    not 
valid     in    ordinary     deeds  may     be   inserted, 
though,    estate      contrary  to    law    cannot    be 
created. 

A  family  Battlement  cannoj  croupe  an  estate 
which  is  contrary  to  law  but  in  tho  cass  of 
family  settlamants  conditions  may  be  inserted 
therein  which  would  not  ba  valid  in  the  case 
of  ordinary  daads  undar  tho  ordinary  law,  but 
such  conditions  in  the  doed  would  be  valid 
and  enforceable  when  forming  a  part  of  such 
family  settlements.  A.I.  R.  1926  Oudh  561,  Foil. 

[P  201  0  2] 

(h)  Transf-r  of  Property  Act,  S.  41— En- 
quiry into  title  of  ostensible  owner  is  neces- 
sary. 

All  who  wish  to  tikj  aivantage  of  S,  41 
must  bo  able  to  show  that;  Ihey  havj  mtdi  an 
enquiry  about  the  tibia  of  tha  ostensible 
owners.  [P  203  G  1] 

Naimullah — for  Appellants 
Bisheswar  Nath — for  Respondent. 
Judgment. — These    appeals   arise  out 
of    two    suits      brought;   by  Mfc.      Abbas 
Bandi  Bibi  in  bhe  Court   of  the    Subordi- 
nate  Judge  of  Fyzfibad  to  recover  certain 
property  to  whioh  she  claims  title  as  the 
heir  of  2/3rds  of  the    estate  of  Mt      Sug- 
hra  Bibi  who  died,  as    is    now    admitted, 
on     26th    July      1914.     The     first     stit 
was   brought  on  26th    March     1926  and 
relates  to    several  items    of    village  pro- 
perty   which    have    come     by   different 
means  into  the  possession  of    the  various 
defendants  in  the  suit      The   second  suit 
has  been  brought    in    respect    of  a  single 
village  Daryapur  which  is  in   the   posses- 
sion   of  certain   other  parties.     In    both 
cases  the   plaintiff  depended    for   success 
on  being  able  to    prove  that    Mt    Sughra, 
Bibi  had  no  right  of  alienation  in  respect 
of  the  property  whioh  cuine  to  her  under 
the  terms  of  a  dee;!  of   compromise   exe- 
cuted   in  the     year    1870    between    Mt 
'Sughra    Bibi     herself   and  Af/al    Husiiin 
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who  became  her  husband  after  the  execu- 
tion of  the  compromise.  It  seems  unfor- 
tunate that  for  some  reasons  unknown  to 
us  the  two  cases  were  tried  simultaneo- 
usly in  different  Courts  in  the  same  Dis- 
trict. The  first  suit  in  point  of  date  of 
the  institution  was  heard  by  the  Subor- 
dinate Judge  who  gave  his  opinion  on  a 
preliminary  issue  on  26th  November 
1926.  This  issue  runs  as  follows  : 

11  Was  tho  restriction  placed  by  the  compro- 
mise daad  datud  1'Jbh  So^fcombsr  1870,  upon 
Sughra,  Bibi's  power  of  alioadtioa  valid  and 
legally  enforceable.  " 

It  was  after  this  decision  had  boon  ob- 
tained that  the  139U03  wero  framed  in 
both  cases,  a  ad  the  evidence  was  recor- 
ded in  the  first  suit  until  April  1927  and 
in  the  second  suit  until  Mirch  192  J.  On 
25th  M,iy  L927  the  Additional  Subordi- 
nate Judge  pronounced  judgment  in  the 
suit  relating  to  D  A  r  yd  pur  village  in  favour 
of  the  plaintiff,  holding  that  the  family 
settlement  of  1870  gave  a  life  estate  to 
Mt.  Saghra  Bibi  and  a  remainder  over  to 
her  heirs.  This  decision  is  entirely  oa- 
trary  to  that  of  the  Subordinate  Judge  on 
the  same  point,  and  on  30bh  September 
1927  another  Subordinate  Judge,  who  re- 
lieved his  predecessor  when  almost  all 
the  evidence  in  the  ciso  had  already  been 
recorded,  delivered  judgment  in  the  suit 
dealing  with  the  bulk  of  the  property. 
This  judgment  proceeds  on  the  linos  of 
the  Subordinate  Judge  who  tried  the 
preliminary  issue  and  is  against  the  pla- 
intiff whose  suit  was  dismissed  with  re- 
gard to  the  greater  part  of  the  property, 
but  she  was  permitted  to  obtain  three 
properties  which  were  under  mortgage  by 
paying  certain  sums  to  the  mortgagees. 
In  our  opinion  it  would  have  been  better 
had  both  suits  been  disposed  of  by  one 
and  the  same  Judge,  though  as  matters 
now  stand  we  have  the  advantage  of  hav- 
ing before  us  an  exposition  of  each  point 
of  view  oa  what  is  the  main  issue  in  the 
case  The  pedigree  given  below  chows 
in  detail  the  relationship  between  the 
various  persons  whose  names  will  appear 
I'rom  time  to  time  in  our  judgment. 
(For  pedigee  see  page  195) 

Mt.  Sughra  Bibi  was  the  daughter  of 
Ali  Mohammad  and  Kulaam  Bibi  and 
Afzal  Husain  was  the  son  of  Tegh  Ali, 
the  brother  of  Ali  Mohammad.  The  bulk 
of  the  property  in  suit  in  both  cases  be- 
longed to  Haji  Mohammad  Hun?:  the  ma- 
tornaT  grand  father  of  Tegh  Ali  and  Ali  , 


Mohammad.  He  gifted  the  property  to 
his  wife  Mt.  Nanhi  Bibi  and  she  in  her 
turn  gifted  it  to  her  grandsons  Tegh  Ali 
and  Jahangir  Bakhsh.  The  latter  was 
the  son  of  her  daughter  Hiohohan  Bibi. 
Jahangir  Bakhsh  made  certain  disposi- 
tions of  his  share  which  emboldened  Mt. 
Sughra  Bibi  in  the  year  1868  to  bring 
certain  suits  against  her  cousin  Afzal  Hu- 
sain  for  a  half  share  in  the  property.  It 
may  be  mentioned  that  the  property  was 
settled  in  the  name  of  Afzal  Husain  at 
the  Second  Summary  Settlement  after  the 
Mutiny  although  his  father  Teyh  All  was 
still  alive,  it  is  immaterial  whether  Mt. 
Sughr.i  Bibi's  suits  wore  well  founded  or 
not.  At  least  they  resulted  in  protracted 
litigation,  for  it  was  not  until  September 
1870  that  a  compromise  was  arrived  at 
between  the  parties  which  we  havo  Lo  in- 
terpret. 

As  a  result  of  this  compromise  Mt. 
Sughra  Bibi  became  the  wife  of  Afzal 
Husain.  He  had  another  wife  named 
Fj-tiina,  Beaten  an  I  in  the  c  jmpromiao  the 
estate  which  he  then  held  was  divided 
bet  wean,  the  two  wives  some  of  it  imme- 
diately and  fcho  rest  after  the  death  of 
himself  and  his  father  Afzal  Husain 
himself  died  in  1872,  his  first  wife  Fati- 
rua  Sahara  having  already  predeceased 
him  in  1871.  There  is  abundant  evidence 
that  tho  children  of  Fa  Li  ma  Bey  dm  in- 
herited one  half  share  in  the  property 
from  their  mother  and  that  Mt  Sughra 
Bibi  was  in  possession  of  the  other  half. 
There  is  also  no  question  that  Mt.  Sughra 
Bibi  herself  entered  into  numerous  trans- 
actions by  which  she  mortgaged  with 
possession  almost  the  whole  of  her  share 
in  the  property.  Some  of  those  mortgages 
were  executed  jointly  with  Mohammad 
Hasan  or  Husain  the  son  of  Afzal  Husain 
by  his  first  wife,  and  others  were  exe- 
cuted by  Mt.  Sughra  Bibi  nlone.  The 
first  transaction  of  which  we  havo  know- 
ledge was  as  far  back  as  1873  and  tho  last 
transaction  of  Mt  Sughra  Bibi  was  a  sale 
deed  in  favour  of  Mt  Imam  Bindi  Bibi 
on  3Lst  March  1914.  When  this  trans- 
action was  completed  Mt  Sughra  Bibi 
had  either  sold  or  mortgaged  with  posses- 
sion tho  whole  of  the  property  which  sho 
had  obtained  in  Ib70,  with  the  exception 
of  certain  sir  rights  and  eome  houses  and 
a  grove,  and  tho  sale  deed  gave  a  charge 
over  those  also  to  the  vendee. 

The  plaintiff  is  the  daughter  of  Mt. 
Zainab  Bibi,  sister  of  Afzal  Husain  and 
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first  cousin  of  Mb.  Sughra  Bibi.  The 
plaintiff  is  therefore 'one  of  the  heirs  of 
Mt.  Sughra.  Bibi  and  under  Sbia  law  she 
is  entitled  as  is  admitted  by  parties,  to 
two-thirds  of  her  estate.  The  remaining 
one-third  would  devolve  upon  other  des- 
oendants  of  Jahangir  Bakhah  who  are  at 
the  present  time  Grhulara  Husain,  Nihal- 
uddin  and  Mohammad  Rafi.  These  per- 
sons have  taken  no  part  in  the  suit  and  it 
is  consequently  only  the  two-thirds  sh-ire 
of  the  plaintiff  Mt.  Abbas  Bandi  Bibi 
whioh  is  being  claimed  The  mijor  part 
of  the  evidence  in  these  suits  has  been  re- 
corded in  tlio  ciso  before  the  Subordinate 
Judge,  anl  when  the  appetls  arising  from 
that  suit  are  decided  it  will  be  necessary 
to  add  only  a  little  in  ordor  to  decide  the 


stand  the  document  whioh  was  executed 
by  her,  even  if  the  physical  execution  it- 
self is  admitted.  It  is  also  suggested 
that,  even  if  she  could  understand  the 
document,  she  had  not  the  advantage  of 
the  advice  of  those  persons  who  were  best 
able  to  give  it.  We  have  been  referred 
to  a  series  of  pronouncements  of  their 
Lordships  of  the  Judicial  Committee 
which  protect  the  interests  of  pard-inashin 
women  in  Cndii.  Mt  Sughra  Bibi  stited 
her  age  to  be  thirty-two  in  1870.  There 
is  no  reason  to  suppose  that  she  was  more. 
She  wis  therefore  76  when  the  sale- 
deed  in  question  was  executed  Mere  age 
is  not  a  proof  of  incapacity  to  act,  and 
though  an  attempt  has  been  marle  to 
show  that  Mt  Sughra  Bibi  was  not  only 


PEDIGREE. 
MOIIAMMAD  HAFIZ=NANNHI  BIBI. 


I 


I 


Hiohohau  Bibi— Afzal  Ali 

i 

.Tahangir  B.ikhuh  (diod  in  1846) 


I 


Jaggan  Bibi=Anhraf  Ali 


Kulsurn 

Bibi 
Sughra 
jjibijdiod 
«jhildlesa 

on 
fli-7-1914). 


Sajjadan 
Bibi 


Ghulam 
Hiiaam 
(alive). 


Fatima     Hidaynt 
Bibi          AIL 

Nihiluddin 
(alive). 


ili  Mohammad=Kulaum 
Bibi  (died  in  1812) 

1 

Togh  Ali  (diod 
in  1883) 

1 

nab 
(died 
)18) 

3%ndl 

mtiff) 

1               1 
Sughra  Bibi=Afzal  Husai 
(died         (diad  in  1872) 
ohildlesa 
on 
36-7-1914) 

n=Fabima            Za 
Bagam          Bibi 
^diod  in         in  It 
1871) 

Abbas  ] 
(Pla 

Abdul  Ghani 

I 

Mohammad  Raft 
(alive). 


Sadiq  Ali  (died 
childless). 


Mohammad=A7.iz-un- 
Hasan  (died  nisaa 

in  1891).  (died  in 

1921). 


Kubra  Bibi 

(died 
childless 
in  1922). 


Alim-un-niasa 
(died  childless 
in  1886). 


appeal.  We  shall  theroforo  com- 
mence with  appeal  No.  2  of  19*8  which 
is  tho  appeal  preferred  by  Mfc.  Abbas 
Bandi  Bibi  against  the  dismissal  of  her 
suib  in  respect  of  the  properties  contained 
in  hor  original  plaint  filed  by  her  in  tho 
Court  of  tho  Subordinate  Judgo. 

Mt.  Abbas  Bandi  Bibi  did  not  in  hor 
plaint  make  any  reference  to  tho  sale-deed 
of  31st  March  1914,  but  when  this  salo- 
doed  was  Bet  up  by  defendant  1,  who  is 
the  son-in-law  of  the  ostensible  'vendee 
under  that  sale-deed  tho  plaintiff  denied 
the  execution  of  the  document,  and  we 
shall  decide  this  point  before  turning  to  a 
•consideration  of  the  compromise  of  1870. 
An  attempt  has  been  made  to  show  that 
"Mfc.  Sughra  Bibi  was  unable  to  under- 


old  but  almost  unconscious  owing  to  ill- 
ness as  well  as  being  mentally  deficient, 
wo  do  not  find  that  any  of  those  facts  are 
established  by  tho  evidence.  The  most 
reliable  witness  examined  on  the  part  of 
the  plaintiff  is  Siiyed  Liyaqat  Husain 
who  is  a  Deputy  Collector  and  related 
to  tho  parties.  He  did  not  bear  out  tho 
theory  that  Mt  Sughra  Bibi  was  in  any 
way  mentally  deficient.  He  siid  that 
she  was  an  ignorant  female  of  ordinary 
understanding.  Another  witness  for  tho 
plaintiff  Qhulam  Husain  who  is  one  of 
tho  heirs  of  Mt.  Sughra  Bibi,  described 
hor  as  dull  wit  bed  (mofcistimajh)  but  ho 
explained  this  by  saying  that  she  put 
question  after  question  in  order  to  under- 
stand any  thing  and 
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"  without  these  scrutinising  questions  about 
details  she  was  not  satisfied." 

In  re- examination  he  gave  an  example 
of  bis  meaning  : 

11  Suppose  there  was  a  talk  of  some  mortgage 
she  would  say  '  call  such  and  such  a  man  and 
if  that  man  advises,  then  only  I  can  enter  into 

the  transaction  and  not    otherwise Her 

servants  and  employees  often  defrauded  her 
and  BO  she  used  to  be  always  very  alert  that 
she  might  not  be  deceived,'  " 

Apart  from  this  oral    evidence  on    the 
plaintiff's  own  side  there  is  the   evidence 
of  Nihaluddin,    who  was  called   by   the 
defendant  hut    dissatisfied    him  so  much 
by  his    evidence    that   an    attempt  was 
made  by  counsel  to   treat  him  as    hostile 
But  the  Judge  observed  in  a  note  that  he 
was  of  opinion  that  the  witness  had  shown 
no  animus  against    either  party.     Nihal- 
uddin   never  suggests     that    Mt.    Sughra, 
Bibi  was  deficient  in  intelligence,  though 
he  says  that  when  the  deed  was  executed 
she  was  affected  by  old   age  and  after  she 
began     to  be    affected    by    a  boil  in  her 
mouth  she  took     half  an     hour    to  under- 
stand what    she  had   formerly    been  able 
to  understand  in  five  minutes.     There    is 
also  documentary  evidence  which    shows 
that  Mt.  Sughra  Bibi  entered  into  numer- 
ous business    transactions   and    not    only 
signed  her  name  on    documents  but  made 
a  regular    practice  of  noting  in    her  own 
hand  the    nature  of    the  document      We 
have  been  shown  endorsements    in  which 
she  has    written    the     words   Ikrarnama 
(agreement),  Bahinama    (mortgage)  Tam- 
massukh  (bond)  and  bainama    (sale-deed) 
and  in  each  case  she   used  the    word  cor- 
rectly.    Her  handwriting    was  not   good, 
but  it  could  be  easily  deciphered  and  she 
cannot,  therefore,  be  classed    as  an  illite- 
rate woman,  nor  as  one  of  deficient  under- 
standing.    At  the   time  of  her   death  she 
was  engaged  in  a   law  suit   against  Kam- 
lapat  Bam,  who  is  one  of  the  respondents 
in  Appeal  No.  2  of  1928    and  the  Judicial 
Commissioner's    judgment  was  published 
in  Sughra   Bibi  v.  Kamlapat   Bam    (l) 
In  that  case  Mt    Sughra  Bibi    herself  at- 
tempted to    set  up    a  plea   that    she  was 
unable  to  understand    a  deed  executed  by 
her  in  1905  on    the  ground  of  her  physi- 
cal and  mental    incapacity,  and    we    see 
from  the  judgment  that  she  was  examined 
as  a  witness    and    impressed    the   Court 
with  the  view  that    as  late    as    1912  she 
was    woman    of    business    habits,    who 
thoroughly    understood    what    she  ___  was 
(1)  [1915J  IB  0.    C.  147  =  30  I.  C.    269  =~~2 
O,  L.  J.  313. 


doing      In  an    appeal  in    a   suit  decided 
by  the    Judicial    Commissioner    on    7th 
January  1907  the  same  plea,  of  incapacity 
had    been  raised    by  her   but    was  found 
against  her    and  we    are    not  of    opinion 
that  the    evidence  before    us    justifies  us. 
in  holding  that  on  3Lst    March    1914  she* 
had  lost    her    capacity    to   understand  a* 
simple  sale-deed.     No   doubt;  she    was  ill 
at  the  time,    because  in   December   1913- 
she  had  a  tooth  extracted  and    as  a  result 
she  was  suffering  from  some  form  of  ulcer 
in  the  mouth,    but    the    evidence   which 
shows    that    she  lived    thereafter    in   a. 
state  of    semi-consciousness  is  conflicting, 
as  well  as  absurd.     She  died  four  months 
later,  but  in  the  interval  we  find  instruc- 
tions given  in    her  name  and    apparently 
with  her  knowledge  in  the  case  for  muta~ 
tion  set  up  on  the  basis  of  this  sale-deed, 
and  she  also    executed  a  will  in  favour  of 
Nihaluddin    which  was    setup   in  Court 
by  Nihaluddin    after  her  death  ,  and    as 
far  as  we  have  been  able  to    ascertain,  its 
genuineness  was  not  disproved      Thus  wa 
have  come    to  the    conclusion    that    Mt. 
Sughra  Bibi  was  not  precluded  by  age  or 
infirmity,    whether  mentil    or    physical 
from    making    an    intelligent    execution 
of    the    sale-deed    in   favoui     of    Imam 
Bandi  Bibi 

But  we  have  also  to  consider  whether 
as  a  matter  of  fact  she  did  not  understand 
the  document.  On  this  point  wo  have- 
been  asked  to  consider  first  that  the  docu- 
ment was  not  sufficiently  explicit,  se- 
condly that  it  was  against  her  interest, 
thirdly  that  she  did  not  receive  the  best 
possible  advice,  and  fourthly  that  one 
clause  in  the  document  was  not  explained 
to  her  at  the  time  of  the  execution  The 
document  is  printed  at  p.  115  part,  3  of 
the  printed  record  It  is  written  in 
very  simple  language  and  purports  to  be 
a  sale  of  certain  property  a  list  of  which 
is  given  at  the  bottom,  for  Hs  65,000 
made  up  of  Bs  50,000  which  was  left  in 
deposit  with  the  vendee  for  payment  of 
debts  which  might  be  found  against  the 
property,  and  Bs.  15,000  in  cash.  It 
was  also  a  condition  that  if  more  money 
were  found  due  than  Bs.  50,000  the  re- 
sidue of  the  property  of  the  vendor  was- 
to  be  hypothecated.  The  details  of  this 
property  are  given  at  the  bottom  of  the 
deed.  The  objection  that  the  deed  is  not 
sufficiently  explicit  is  based  on  the  fact 
that  there  is  no  list  of  the  debts  and  it 
might  be  considered  that  the  vendor  was 
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unaware  OL  her  own  liabilities  and  that 
she  might  not  have  owed  so  much  as 
Rs  60,000.  This  objection  is  really  an- 
swered by  the  fact  that  the  vendee  ac- 
tually paid  off  debts  including  those  due 
•to  herself  or  her  son-in-law  amounting 
<to  Rs  63,000  and  there  is  no  reason 
whatever  for  supposing  that  Mb  Sughra 
Bibi  was  not  woll  aware  of  the  fact  that 
the  liabilities  on  her  property  could  not 
be  satisfied  for  a  less  sum  than  Rs  50,000. 
As  to  t/ie  second  point  it  is  not  easy  to 
<3o,y  what  even  a  very  intelligent  person 
may  consider  to  be  for  his  or  her  benefit. 
The  facts  are  that  Mt.  Sughra  Bibi's  pro- 
perty was  mortgaged  up  to  hilt  and  she 
was  in  possession  of  only  a  few  sir  fields- 
Moreover  she  was.  constantly  in  need  of 
money  for  litigation  By  this  document 
-she  was  able  to  clear  off  all  her  debts 
and  get  fifteen  thousand  rupees  in  cash 
We  cannot  form  an  exact  estimate  as  to 
"the  value  of  the  property,  but  if,  as  ap- 
pears to  be  the  case,  the  purchaser  spent 
over  Rs  63,000  in  pacing  off  the  mort- 
gages on  the  propertVi  we  do  not  find 
that  Rs.  15,000  was  an  inadequate 
sum  from  the  point  of  view  of  the  vendor. 
There  have  been  many  cases  dealing 
with  illiterate  pardanashin  women  who 
'have  denuded  themselves  of  a  large  pro- 
portion of  their  property  without  pro- 
fessional or  independent  advice,  and  such 
women  have  in  many  cases  been  permit- 
ted to  get  those  transactions  set  aside,  but 
in  the  present  case  wo  find  in  the  first 
place  that  Mt  Sughra  Bibi  was  a  woman 
of  business  capacity,  in  the  second  that 
she  was  receiving  a  substantial  sum  in 
cash  in  consideration  of  the  sale  of  her 
property  and  thirdly  that  she  had  no 
near  heir  whose  interest  could  have 
weighed  with  her  so  that  she  had  only 
herself  to  consider  and  lastly  she  had 
surrounding  her  only  surviving  step- 
daughter Kubra  Bibi  and  two  of  her  heirs 
Nihaluddin  and  Sadiq  All,  who  appear 
to  have  been  the  persons  whom  she 
trusted  in  most  of  her  dealings  The 
absence  of  the  plaintiff  and  her  husband 
who  were  in  another  district  is  not  a  fact 
which  suggests  to  us  that  Mt.  Sughra 
Bibi  did  not  receive  proper  advice  It 
does  not  appear  that  she  had  any  interest 
in  the  present  plaintiff  and  although  the 
plaintiff's  husband  had  witnessed  two 
deeds  on  her  behalf  on  previous  occasions 
one  of  these  at  least  was  a  deed  executed 
in  favour  of  the  Raja  in  whose  service 


the  plaintiff's  husband  then  was. 
Moreover  the  question  of  advice  is  not 
one  of  vital  importance.  As  stated 
by  their  Lordships  of  the  Judicial  Com- 
mittee in  Fandunnisa  v.  Mukhtar  Ah- 
mad (2) : 

"  Advice  if  given  might  have  been  bad  ad- 
vice or  the  settlor  might;  have  insisted  on 
disregarding  ib.  The  real  point  is  that  the 
disposition  made  must  be  substantially 
understood  and  must  really  be  tho  mental 
act,  as  ita  execution  is  the  physical  act  of 
the  parson  who  makas  it.  " 

And  there  is  a  further  danger  that  if 
this  necessity  for  independent  advice  is 
carried  too  far  the  legal  protection  given! 
to  the  pardanashin  lady  may  be  actuallyi 
transmuted  into  a  legal  disability  :  seel 
Kali  Bakhsh  Singh  v.  Bam  Gopal  Singh 
(3).  The  last  point  is  whether  the  whole 
deed  was  understood  by  Mt  Sughra  Bibi. 
We  find  that  the  deed  was  executed  as 
well  as  registered  in  the  presence  of  the 
Sub-Registrar  and  there  were  numerous 
witnesses,  among  them  two  persons  at 
least  Nihaluddin  and  Sadiq  Ali  who 
wore  themselves  interested  in  tho  in- 
heritance of  Mt.  Sughra  Bibi's  estate. 
There  is  no  question  that  the  whole 
document  was  read  out  to  the  executant 
and  received  her  assent.  But  the  wit- 
nesses, examined  as  as  they  were  thirteen 
years  after  the  execution  of  the  docu- 
ment, were  unable  to  state  what  exactly 
the  terms  of  the  deed  were,  'and  so  they 
were  unable  to  say  in  detail  which 
clauses  were  explained  to  the  lady.  This 
has  given  an  opportunity  to  the  plain- 
tiff's learned  advocate  to  draw  our  at- 
tention to  the  ]udgment  of  their  Lord- 
ships of  the  Judicial  Committee  in 
Annoda  Mohun  Chowdhuri  v.  Bhuban 
Mohini  Debi  (4),  In  that  case  a  docu- 
ment was  read  fluently  to  a  pardanashin 
lady,  who  merely  nodded  her  head,  and 
it  was  held  that  this  did  not  go  far  to 
show  that  she  knew  what  liability  she 
was  undertaking.  But  in  that  case  there 
was  definite  evidence  that  the  ladies 
were  not  asked  whether  they  had  under- 
stood what  was  said  about  the  previous 
debt  Here  we  do  not  know  that  Mt. 
Sughra  Bibi  did  not  have  her  attention 
drawn  to  the  clause  providing  that  if  the 
debts  due  on  the  mortgages  exceeded 

'  (2)  A.  L~R.  1925  P.  G.    204=47    All.    703=52 
I.  A.  342=28  O.  C.  338  (P.  C  ).       . 

(3)  [1914]  36  All.  81=21  I.  C.   935=41    1.    A. 

23  (P.O.). 

(4)  [1901]  28  Oal.  546=23  I.  A.  71=5   C.    W. 

N.  489=8  Sar.  58  (P.O.). 
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fifty  thousand  rupees  the  vendee  should 
be  able  to  recover  the  balance  by  means 
of  a  charge  on  the  residue  of  Mb.  Bughra 
Bibi's  estate.  All  that  can  be  said  is 
tnat  there  is  no  definite  evidence  that 
this  clause,  which  has  never  been -acted 
upon  was  explained  to  her.  The  whole 
deed  is  couched  in  perfectly  simple  lan- 
guage and  we  see  no  reason  to  suppose 
that  the  Sub-Registrar,  who  is  now  dead 
and  therefore  could  not  bo  called  as  a 
witness,  took  no  pains  to  ascertain  that 
the  lady  understood  this  clause  as  woll 
as  the  rost  of  the  document  R  249  of  the 
Registration  Manual,  which  contains 
rules  made  by  the  Inspector-General  of 
Registration  under  8.  69,  Registration 
Act,  provides  that  : 

"  In  the  caao  of  documents  executed  by 
pardanaahiu  Iftdios,  registering  officers  should 
bo  careful  to  obiam  an  admission  of  execu- 
tion from  the  executant's  own  lips.  Tho  more 
statement  of  tho  relatives  or  other  persona 
accompanying  her  is  not  sufficient.  The  lady 
should  bo  scan  and  identified  by  some  person 
acqaintod  with  her  appoarauco  and  the  name 
and  relationship  of  such  pjrsou  to  tho  execut- 
ant should  bo  noted  in  tho  endorsements.  The 
terms  of  tho  document  should  bo  explained  to 
the  executant,  and  if,  admitting  execution, 
she  objects  to  any  of  tho  terms  such  objec- 
tion should  ba  notod.  The  instructions  ap- 
ply to  tho  case  of  all  documents  executed  by 
pardanashin  ladios,  whether  registered  at  tho 
Registration  Office  or  on  visit  or  by  commis- 
sion at  the  executant *ti  residence,  " 

The  Sub-Registrar  who  had  registered 
the  Bile-deed  in  question  (Ex  A-55)  had 
expressly  notod  in  his  endorsement  that  : 

Mb  Sughra  Bibi  had  hoard  and  under- 
stood that  document  word  by  word  and  ad- 
mit tod  it  in  a  loud  voice.  " 

The  registration  is  a  solemn  act  to  be 
performed  in  the  presence  of  a  competent 
official  appointed  to  act  as  Registrar  (or 
Sub-Registrar)  whose  duty  it  is  to  at- 
tend to  parties  during  tho  registration 
and  see  that  the  proper  persons  are  pres- 
ent and  are  competent  to  act  and  are 
identified  to  his  satisfaction  ;  and  all 
things  do  no  before  him  in  his  official 
capacity  and  verified  by  his  signature 
will  be  presumed  to  be  done  duly  and  in 
order  :  See  Gangamoyi  Debi  v  Troloi- 
khy*  Nath  Chowdhry  (5) 

We  are  of  opinion  therefore  that  tho 
attempt  made  by  the  plaintiff-appellant 
to  challenge  the  execution  of  the  sale- 
deed  of  the  31st  March  1924,  fails  and  that 
dead  was  executed  by  Mt.  Sughra  Bibi 
with  full  knowledge  of  what  dho  was  dn. 

(5)  [1  06 J  S3  Cal.  537=33  I.  A.  60=10   0.   W. 
N.  522=9  0.  L.  J.  849  (P.  OJ. 


ing.  On  this  point  we  agree  with  the- 
finding  of  the  learned  Subordinate  Judge, 
Three  other  deeds  were  challenged  also 
on  tho  question  of  execution,  namely  a 
mortgage  in  favour  of  defendant  1  dated 
20th  February  1914  printed  at  p  139, 
a  deed  of  further  charge  dated  23rd  July 
19L2  printed  at  p.  134  and  a  sale-deed 
executed  on  tho  same  day  which  i& 
marked  as  Ex.  B-l  but  is  not  printed 
We  have  examined  all  these  documents 
and  tho  evidence  as  to  their  execution 
We  cannot  find  that  tho  execution  of  any 
of  them  is  defective  It  is  true  that  ID 
tho  case  of  the  sale  deed  Ex.  B-l  the  ob- 
ject of  the  sale  was  stated  to  be  to  obtain 
money  for  the  journey  to  Karbala  and 
this  journey  was  never  carried  out.  But 
parties  may  raise  money  for  a  certain 
object,  and  then  find  that  it  is  necessary 
to  divert  the  money  to  some  other  ob- 
ject, and  this  is  in  itself  no  sufficient 
reason  for  holding  that  the  document 
was  ma.de  without  the  full  understand- 
ing and  will  of  Mt.  Sughra  Bibi.  As  to 
the  other  documents  there  is  nothing  in 
tho  circumstances  of  their  execution 
which  raises  any  doubt  in  our  mind  as 
to  the  intention  of  tho  vendor 

Wo  now  turn  to  the  interpretation  of 
tho  deed  of  compromise  Ex  1  printed  at 
p.  44  of  the  paper  booK  executed  between 
Afzal  Husain  and  Mt  Sughra  Bibi  in 
1870  If  this  deed  conferred  an  absolute 
title  on  Mt.  Sughra  Bibi  to  dispose  of 
the  property  which  sho  obtained  under 
that  deed,  the  plaintiffs's  case  must  fail 
If  on  tho  other  hund  Mt.  Snghra  Bibi 
obtained  a  limited  estate  without  the 
power  of  transferring  the  property, 
the  plaintiff,  ^subject  to  the  law  of 
limitation  can  sue  for  possession  of 
the  property  either  as  the  heir  of  Mt. 
Sughra  Bibi  or  as  she  styled  herself 
as  tho  remainder  man  under  the  deed 
of  compromise  As  wo  "have  stated 
above  this  compromise  was  filed  -in  tho 
settlement  Court  on  19th  September 
1870,  in  order  to  settle  the  claims  which 
had  been  made  by  Mt.  Sughra  Bibi  to  a 
share  in  a  certain  estate  The  object  of 
tho  compromise  was  to  settle  tho  ques- 
tion once  for  all  by  making  Mt  Sughra 
Bibi  the  wife  of  Afzal  Hussain  and 
dividing  the  Shadipur  property  then  and 
there  between  the  two  wives  and  giving 
the  said  wives  the  rest  of  the  property 
half-and-half  after  the  death  of  Afzal 
Husain  and  his  father.  It  is  only  by  the 
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study  of  fcho  document  as  a  whole  that 
we  can  arrive  ab  aa  opiaion  as  to  the 
nature  of  the  title  conferred  on  the  two 
wives.  After  a  recital  of  the  names  of 
the  parties  to  the  compromise  the  docu- 
ment proceeds  as  follows: 

"  Whereas  the  above  mentioned  caao  bot- 
woon  thy  purtioti,  in  which  a  uh*rj  is  claiund 
has  been  amicably  settled  lu  this  manner  that 
the  marriage  of  tho  plaintiff  by  niktih  shall  bo 
performed  with  tho  dafendanb  in  the  following 
month,  therefore  in  view  of  a  m,\rnago  sottlo- 
ment  no  disputo  aa  to  aharoa  may  ramnm,  and 
inasmiroh  us  tho  dofondant  has  a  former  wifo, 
daughter  of  tho  late  R*ja  Said  Abbas  All,  it 
has  boan  settled  that  both  wives  in  accordance 
with  this  agreement  shall  in  their  capacity  of 
wives  be  declared  from  now  permanent  owners 
(raa lik  mustaqiJ)  of  tho  whole  mahal  Shadipur 
half  and  hair,  and  the  names  of  Mt.  Facima 
Bjgam  first  wife  and  Mt.  Sughra  Bibi,  plain- 
tiff shall  be  entered  in  the  Government  papers 
aa  owner  hd,lf  and  half  (bil  raunasfa  milkia- 
tan).  Tho  said  wives  shill  hava  no  power  of 
transfer  over  this  propnrl,y  to  any  stranger: 
but  generation  after  gonoration  lino  after 
lino  tho  ownership  thereof  shall  devolve  upon 
tho  legal  heirs  of  the  said  two  wives,  and  tho 
managjmont  and  collections  of  the  entire 
entato  of  Shtidipur  shall  bo  in  tho  hands  of 
their  husband  Said  Afzal  Huaain,  in  his  capa- 
city of  husband.  If  on  tho  part  of  the  hus- 
band there  is  any  neglect  or  estrangement  to- 
wards oitlnr  of  tli3  wives,  then  in  th.it  oiao 
tho  wife's  only  remedy  will  bi  to  hivofcho 
man.igornoub  of  tho  sharo  which  id  owned  by 
her  performed  by  tho  Government  through  tho 
Court  of  Warda;  but  during  the  lifalnno  of 
Atz;il  Huaain  neither  of  tho  wivjs  shall  have 
tho  power  on  hjr  own  authority  to  hivotho 
man.igom mt  of  tho  sharo  which  is  owned  by 
her  p3riormed  by  any  mambir  of  hoc  fashar'a 
family  and  if  in  contravention  of  this  agree- 
ment thj  do  f  cmd  Ant  rofusos  do  mirry  Glu  plain- 
tiff by  w*y  of  nikah,  that  tho  plaintiff  a  lick  11  in 
accordanco  with  thi  banns  of  this  doc'imanb 
remain  owner  of  a  moiety,  and  if  tho  pUmtiff 
acts  contrary  to  tho  stipulation  of  niknli  sho 
shall  cease  to  havo  any  rights  tthntovor.  If 
God  forbid  contrary  to  custom  tha  divorca  of 
either  of  the  wives  takes  place,  than  evon  in 
that  case  ownership  as  boioij  sh.Ul  ro- 
m.un  vestod  in  the  wives  subpcb  to  bin  oondi- 
|ioaa  mautionod  abovo  provided  that  tho  di- 
vorojd  wifo  should  regard  herself  .i«  an  un- 
divorced  wifo,  and  continue  to  live  in  tho 
houso  Ukj  a  woman  without  a  husband." 

Those  clauses  are  very  important  in 
themselves  to  indicate  tho  in  li  *  inten- 
tion to  Afz.U  H us ii a  at  the  time,  and 
that  was  thd.t  ha  wis  always  to  hive  tho 
mjbniige'nont  of  the  property  as  long  as 
he  live!,  and  if  for  any  reason  ho  for- 
feited his  right  tho  rninagemoifc  wis  to 
go  to  the  Ojurt  of  W<i.rds  and  not  to  any 
of  the  relations  of  the  wives  on  their 
father's  si  le.  After  detailing  the  Shadi- 
pur property  the  compromise  proceeds: 
~"  And  beaidoa  these  whatever  property  there 


in  at  present  such  aa  Chitoi  and  Nausanda  and 
Maashi  etc.,  ia  tho  pargj,na  of  Tanda  and  Ha- 
timpur  and  Lodhana  and  Nathupur  in  tho 
pargaoa  of  Hariharpur  etc.,  or  shall  ba  acqui- 
red in  future  sh«ll  remain  in  the  possession 
of  myself  tho  defendant  during  the  lifouma  of 
Mir  Tegh  Alt  and  myself  tho  defendant  and 
after  mo  this  property  also  shall  devolve  upon 
tha  two  wivos  or  their  doacondants  in  equal 
shares." 

The  position  which  has  been  accepted 
by  the  Court  below  in  tho  first  case  (Ap- 
poils  Nos  159  of  1927  and  2  of  1928)  is 
that  the  two  ladies  wore  placed  in  abso- 
lute possession  of  tho  property  and  the 
olduae  depriving  them  of  rights  of  tranb- 
fer  to  a  stranger  was  therefore  void.  A 
further  pi 01  lias  boon  raised  in  argument 
before  us,  namely  that  whatever  be  the 
uafeuro  of  tho  estate  conveyed  in  the  first 
portion  of  tho  document  tho  two  ladies 
must  bo  doomed  to  have  boon  given  an 
absolute  estate  in  tho  property  specified 
in  tho  latter  portion.  As  to  this  latter 
plea  we  would  bo  slow  to  accept  the  sug- 
gestion that  in  the  same  document  two 
estates  of  a  different  nature  passed  to  tho 
same  parson  ia  respect  of  different  pro- 
perty unless  there  was  a  specific  state- 
ment to  that  effect.  lie  re  there  is  no- 
thing to  show  that  tho  estate  of  tho 
ladies  and  their  children  is  considered 
differently  in  the  second  portion  of  the 
document  fro'ii  tho  manner  in  which  it 
his  boon  considered  in  tho  first.  All 
tint  has  boan  dono  is  to  establish  a  life 
interest  before  tho  estate  comes  into  tho 
possession  of  the  ladies.  Shin  law  admits! 
of  the  existence  of  a  number  of  limited 
estates  orie  after  another  and  consequent- 
ly the  interposition  of  the  life-estate  of 
Afzil  Husiin  and  his  father  before  tho 
estate  ca  no  to  the  Indies,  raises  no  legal 
diffi julty  iad  does  not  involve  tho  neces- 
sity of  holding  that,  on  tho  expiry  of  that 
life-estate,  the  estate  vested  in  tho  ladies 
was  an  absolute  estate.  We  hold,  there- 
fore, that  tho  position  of  the  ladies  in 
regard  to  transfer  is  tho  same  throughout 
the  document  in  respect  of  both  portions 
of  tho  property. 

The  word  "  mulik  "  has  been  construed 
ninny  times  and  it  has  always  been  heldj 
that  the  word  moans  owner  in  fcho  full 
sense  of  the  word.  But  it  is  not  a  tornOj 
of  art  and  its  moaning  can  always  be! 
quilified  by  the  addition  of  other  words 
which  contradict  tho  idea  of  absolute 
ownership.  As  observed  by  their  Lord- 
ships  of  tho  Judicial  Committee  in  Aff. 
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Sasunan  Chawdhunan  v.  Skive  Narain 
Choicdhury  (6): 

"  The  torm  "malik"  when  used  in  a  will  or 
other  document  as  descriptive  of  the  position 
which  a  devisee  or  donee  is  intended  to  hold, 
has  beoii  hold  apt  to  describe  an  owner  pos- 
sessed of  full  proprietary  rights,  including  a 
full  right  of  alienation  unless  there  is  some- 
thing in  the  context  or  in  the  surrounding  cir- 
cumstances to  indicate  that  such  full  pro- 
prietary rights  woie  not  intended  to  be  con- 
veyed.11 

la  the  document  before  us  the  two 
wives  have  been  made  owneis  (malik) 
11  in  their  capacity  as  wives  "  whatever 
these  words  may  mem,  and  they  have  been 
definitely  prohibited  from  making  any 
transfer  to  a  sti anger,  that  is  to  say,  they 
have  nob  been  given  full  rights  of  aliena- 
tion They  have  also  been  definitely  dis- 
tinguished from  their  legal  heirs,  that  is, 
their  heirs  under  Mahomedan  law,  for  it 
is  to  these  latter  and  not  to  the  ladies 
themselves  that  tlie  clause  vesting 
the  estate  "  generation  after  generation 
and  line  after  line  like  ancestral  pro- 
perty "  refers.  Quite  apart  from  any  in- 
terpreLition  that  cm  be  placed  upon  the 
words  "  in  their  capacity  as  wives  "  or 
the  subsequent  restrictions  as  to  the 
management  of  the  property,  we  are  of 
opinion  that  the  rights  given  to  those 
ladies  are  not  the  rights  of  absolute 
owners  but  limited  rights,  and  the  limi- 
tation deals  with  that  important  and  in- 
separable feat  me  of  full  ownership  the 
right  of  alienation  It  has  been  argued 
in  support  of  the  judgment  in  appeal  that 
the  word  "rnustaqil"  (permanent)  should 
be  regarded  as  strengthening  the  word 
"  malik  "  but  in  our  opinion  this  word 
has  only  a  temporal  significance,  and  the 
conception  of  permanence  iu  time  is  quite 
separate  from  the  conception  of  absolute 
ownership.  Secondly  we  have  been  ask- 
ed to  consider  the  words  "  generation 
after  generation  and  line  after  line  " 
These  words  no  doubt  have  an  import- 
ant bearing  on  the  title  of  those  persons 
to  whom  they  refer.  There  are  nume- 
rous authorities  on  the  meaning  of  these 
words,  and  it  is  sufficient  for  us  to  refer 
to  the  views  expressed  by  their  Lord- 
ships of  the  Judicial  Committee  in  Tha- 
kur  Harihar  Bakhsh  v  Thakur  Uman 
Prasad  (7)  but  in  our  opinion  the  words 
in  this  document  do  not  refer  to  the 

(6)  A.  I.  R.  1922   P.    C.    63=1    Pat.    305=49 

I.  A.  25  (P.O.). 

(7)  [1897]  14  Gal.  296=14   I.  A.  7=4  Sar.  766 

(P.O.), 


ladies  but  to  their  heirs  and  it  appears 
to  us  that  the  intention  of  the  document 
is  to  give  a  limited  ownership  without 
power  of  alienation  to  a  stranger  to  the 
ladies  and  an  absolute  right  to  their  heirs 
under  Mahomedan  law.  We  have  to  con- 
sider next  whether  this  intention  on  the 
part  of  the  framers  of  the  compromise  is 
one  to  which  effect  can  be  given  in  law. 
En  our  opinion  the  estate  contemplated 
is  one  permissible  under  the  Shia  law, 
even  if  it  were  held  that  the  permanent 
estate  is  vested  in  persons  unborn  But 
it  is  not  the  case  that  all  the  heirs  under 
Mahomedan  law  were  unborn  in  1870;  on 
the  contrary  Mt.  Fatima  Begam,  who  ob- 
tained one  half  of  the  estate,  had  three 
children  living  and  although  Mt  Sughra 
Bibi  being  at  the  time  unmarried  had  no 
children  living  she  had  heirs  under  Ma- 
homedan law  both  in  the  person  of  her 
husband  and  the  mother  of  the  present 
plaintiff  Et  may  very  well  be  that  Afzal 
Husain  at  that  time  contemplated  the 
possibility  of  issue  of  Mt  Sughra  Bibi 
herself  and  we  are  not  prepared  to  hold 
that  he  cannot  have  intended  to  vest  the 
absolute  estate  in  the  hoirs-at-law  of  his 
two  wives  merely  because,  had  his  second 
wife  died  immediately,  her  portion  of 
the  estate  would  have  vested  partially  in 
a  person  in  whom  he  had  no  immediate 
interest  Both  the  commentators  Ameer 
Ali  and  Tyabji  agree  that  under  Shia 
law  a  series  of  limited  interests  in  sus- 
cession  can  be  created  and  that  neither 
creating  a  perpetuity  nor  giving  the  re- 
mainder to  unborn  persons  seem  to  them 
to  be  objections  invalidating  settlements: 
"  A  grant  may  be  made  to  A  for  life  and 
then  to  D  absolutely  or  a  grant  may  be  made  to 
A  for  life  and  then  to  4's  children  abso- 
lutely." 

There  is  some  difference  of  opinion  as 
to  whether  only  children  living  at  the> 
time  of  the  grant  will  take  the*  remainder 
absolutely  or  any  children  born  to  A 
after  the  grant  will  take  also.  The  ap- 
proved opinion  seems  to  be  that  "  all 
children  will  take  whether  living  at  the 
time  of  the  grant  or  born  afterwards  " — 
Ameer  Ali  4th  Edn  Vol  1  p  179;  Tyabji's 
Principles  of  Mahomedan  law,  2nd  Ed 
pira  449  We  are,  therefore,  unable  to 
find  either  that  this  was  an  absolute  es- 
tate in  which  a  restraint  on  alienation  is 
invalid,  such  as  the  case  reported  in  Fai- 
yaz  HusainKhan  v.  Nilkanth  (8),  which 

(8)  [1901]  40.  C,  163, 
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'has  been  followed  by  later  decisions  of 
Oudh  Courts,  or  that  an  estate  has  been 
created  which  is  contrary  to  law  We 
jconsider  that  it  is  improper  to  bring  into 
this  cise  any  consideration  of  the  terms 
of  S  10,  T  P.  Act,  first  because  that 
section  does  not  refor  to  cases  under 
Mahomedan  law,  and  secondly  because 
it  refers  to  transfers,  and  this  being  a 
deed  of  family  settlement  is  not  a  transfer, 
but  is  a  recognition  of  conflicting  claims. 
A  family  settlement 

"is  based  on  the  assumption  that  there  wag 
in  antecedent  title  of  aoms  kind  in  tho  pur- 
ties,  and  the  agreement  acknowledges  and 
'defines  what  that  title  is."  :  aoo  Khunni  Dal 
v.  Gobind  Ki  irfina  Karain  (9) 

It  would,  therefore,  serve  no  good 
purpose  for  us  to  enter  into  a  discuasiofi 
iis  Lo  whether  the  restriction  imposed 
upon  tlio  Lidies  is  an  absolute  or  par- 
tial restraint  on  alienation  \Ve  are 
iiware  that  Courts  havo  from  time  to  time 
held  that  even  where  S  10,  T.  P  Act, 
docs  not  apply  in  set  terms  the  general 
principles  underlying  tha  Act  miy  be 
Mpplied  Wo  do  not  consider  tint  whore 
•  an  Act  itself  is  inapplicable  tho  principles 
[underlying  tlrit  Act,  bxcopt  in  so  far  as 
jthey  are  general  principles  of  law,  can  be 
|applied  to  a  particular  cise  We  observe 
that  tho  Judicial  Commissioners  in  the 
case  of  Nageshar  Sahai  v  Mata  Prasad 
,(10),  aftor  expressing  the  view  that  the 
principles  of  S  LO  may  be  applied  to  a 
.transfer  when  the  terms  of  the  section 
were  not  strictly  applicable,  wont  on  to 
hold  that  they  in  no  way  affected  a  res- 
traint on  alienation  embodied  in  o.  com- 
promise by  way  of  family  settlement  and 
their  judgment  was  uphold  by  their 
Lordships  of  the  Judicial  Committee  in 
their  decision  which  is  reported  in  Mata 
Prasad  v  Nayeshar  Sahai  (11).  The 
general  principles  of  law  do  not  prevent 
limitations  of  interest  even  upon  those 
who  are  held  to  havo  an  absolute  estate, 
as  in  the  case  decided  by  the  House  of 
Lords  in  1905  Comiskey  v  Bownng  Han- 
•bury  (12)  Moreover  the  document  which 
we  are  construing  is  admitted  by  both 
•sides  to  be  a  family  settlement  and  every 
attempt  must  be  irnde  to  give  effect  to 

(9)  [L911]  93  All,  330=10  I.  0.  477=38   I.  A. 

87  (P.O.). 

(10)  A.  I.  R.  1922  Oudh  23f>=25  O.  C.  189. 
<ll)  A.  I.  R.    1925   P.  0.  272=47    All.  883=23 

0.  G.  352=52  I.  A.  398  (P.O.), 

[1905]    A,   0.    84=74   L,    J.    Gh.  263=21 

T,  L.  R.  252=53  W.  R,  402=92  L.  T.  241. 


the  wishes  of  the  parties  to  such  an 
agreement.  We  do  not  go  so  far  as  to  say 
that  a  family  settlement  can  create  an 
estate  which  is  contrary  to  law  but  wej 
can  follow  at  least  a  decision  of  a  Bench 
of  this  Court  in  Ahmad  Amm  v  Safi 
Jan  (13),  in  saying  that  in  tho  case  of 
family  settlements  conditions  may  be 
inserted  therein  : 

"which  would  nob  be  valid  in  tha  case  of 
ordinary  deeds  undor  th?  ordinary  law,  but 
such  conditions  in  tho  deed  would  bo  valid 
and  enforceable  when  forming  a  part  of  such 
family  settlements." 

We  do  not  think  it  necessary  to  discuss 
at  length  the  nature   of    the    restriction- 
placed  upon  the  ladies  or  to  adopt  any  un- 
usual interpretation  of  the  word    "ghair1- 
which     we    have     translated      stranger 
Unless  there  is  something  in  tho    context 
which  would  force  us    to  place  a  strained 
meaning  upon  a  word    we    would    always 
hold  it  to  be  intended  in    tho   sense    gen- 
erally understood  by  the  persons  who  had 
executed  the  deed      The  word   "ghair"  is 
constantly  used  in    connexion    with    pre- 
emption cases  which  are  a  featiue  of  Oudh 
Law  as    meaning    first  a  stranger    to    the 
family  and  then  a  sh  anger  to  the    village 
community.     An  attempt  has  been    made 
to  suggest  that  there  is  some  reference  to 
the  law  of  pre-emption  here  and  this  view 
has  found  favour  with    tho   lower    Court. 
We  do  not  consider    that    there    was  any 
intention  on  tho  part  of  Afzal  Husain  and 
Mt     Sughra    Bibi    to   insert  a  clause   in 
this  agreement  directing  the  ladies  not  to 
transgress  the  law   of    pre-emption,    that 
is  to  say   not    to    sell    the  property    to  a 
stranger  without  giving  notice  to  the  near 
relations  and    cos  barer  3       It  is  improper 
to  read  such  words  into  a  document  with- 
out any  necessity      We  believe    fch&t    the 
clause  simply  means  that  the    ladies    are 
forbidden    to    transfer    to  a  stranger    and 
if  the    transactions   entered   into   by  Mt 
Sughra    Bibi    were    entered    into    with 
strangers  they  were   in    contravention   of 
this  compromise  and   can   be   challenged 
by  her  heirs  in  whom  the  ultimate  estate 
was  vested  by  the  compromise  itself      It 
is    not    suggested    that    Imambandi    in 
whose  favour  the  sile  deed  was    executed 
or  the   defendants  1    and  2,    who   are    in 
possession  of  the    bulk    of    the    property, 
are  members  of  the  family  of  Afzal  Husain 
and    Sughra    Bibi.     The   plaintiff    is  ad- 
mitted to  be  the  heir  to  the  extent  of  two- 
thirds  m  the ^sUfce  of    Mt     Sughra    Bibi 
(13J~A.  I.  R,  1926  Oudh  561=3  Luck,"  335. 
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under  Mahomedan  Law,  and  the  absolute 
estate  in  the  property  was  therefore  vested 
in  her  along  with  others  according  to  tho 
terms  of  tho  com  pro  mi  so,  and  she  can 
lawfully  sue  for  possession  of  tho  pro- 
perty of  Mt.  Sughra  Bibi  which  has  been 
transferred  in  contravention  of  the  deed. 

The  cross  appeal  by  defendants  1  to  8 
raises  in  particular  the  question  of  limi- 
tation which  has  no  force  in  view  of  our 
finding  that  tiughra  Bibi  had  only  a 
limited  estate.  The  second  pica  deals 
with  thoso  properties  which  were  not 
transferred  by  Sughra  Bibi  herself  but  by 
Mohammad  Hasan  her  stepson  The 
defend  not  3  contend  that  there  was  a  par- 
tition between  Mt  Sughra  Bibi  and  the 
children  of  Mt.  Eatimti  Begam  in  the 
person  of  Mohammad  Hasan  in  tho  year 
1887,  by  which  several  villages  fell  to 
tho  share  of  Mt.  Sughra  Bibi  alone  and 
certain  others  to  Mohammad  Hasan  alone 
The  properties  with  which  tbis  suit  is 
concerned  are  those  in  the  village  of 
Qutuhpur,  Daudpur  and  Makundpur  all 
of  which  wore  sold  by  Mohammad  Hasan 
or  his  heirs,  but  if  there  was  no  partition 
Moh&mmrid  Hisan  could  only  have  sold 
his  half  share  in  these  properties,  and 
the  pUintitT  would  be  able  to  recover 
Mt.  Sughra  Bibi's  portion  in  these  vil- 
lages, [t  is  proved  that  after  tho  >oar 
1886  Mt.  Sughra  Bibi  and  Mohammad 
Hasan  each  entered  into  separate  trans- 
actions as  though  they  had  control  of 
specific  shares  in  certain  villages,  but  tho 
evidence  that  there  was  a  formal  parti- 
tion is  quite  unsatisfactory  Wo  have 
been  referred  to  various  khewat  entries 
relating  particularly  to  the  villages 
hero  in  dispute,  Qutubpur,  Daudpur  and 
Makundpur  but  all  wo  can  find  is  that  at 
some  time  before  188G  Mohammad  Hasan's 
share  was  recorded  in  tho  name  of  Mt. 
Sughra  Bihi  in  addition  to  her  own  and 
that  after  1887  that  shire  was  recorded 
again  in  the  name  of  Mohammad  Haaan 
We  are  nob  satisfied  that  tho  name  of 
Mt.  Sughra  Bibi  was  entirely  removed  in 
favour  of  that  of  Mohammad  Hasan. 
Moreover  the  theory  rests  npon  an  ex- 
change of  villages  and  tho  village  of 
Daryapur  is  said  ho  have  been  one  of  those 
given  over  entirely  to  Mohammad  Hasan 
but  no  entry  in  the  khewat  supports  this 
theory.  Similarly  there  appears  to  be 
no  such  entry  in  favour  ot  Mt.  Sughra 
Bibi  in  the  case  of  the  village  Nausanda 
which  is  said  to  have  fallen  to  her  lot. 


The  actual  evidence  as  to  tho  partition- 
wag  not  admitted  in  tho  lower  Court  but 
we  have  admitted  it  hero.  It  only  shows 
that  an  application  was  made  some  time 
in  tho  year  1886  alleging  that  a  partition 
had  been  entered  into  iu  certain  terms 
between  the  parties,  -but  wo  do  not  find 
that  any  effect  was  given  to  that  appli- 
cation. On  the  other  hand  there  is  a  very 
strong  pioco  of  evidence  that  no  partition 
was  completed  or  oven  intended  between 
tho  parties  This  is  tho  statement  of 
Munshi  Mohammad  Panah,  who  was 
vakil  of  Mt  Sughra  Bibi  in  a  case  in 
the  Settlement  Officer's  Court  in  1893 
He  refers  to  tho  agreement  between  tho 
parties  dated  tho  llth  December  1886, 
and  he  says  that  by  that  compromise 
no  partition  of  land  was  made,  hut 
only  a  specification  of  shares  was 
made  for  the  reason  that  if  later  on 
any  charge  wore  created  hy  Mohammad 
Hasan  it  might  affect  his  share  only.  It 
is  difficult  in  view  of  this  statement 
to  find  that  there  had  been  really  a 
partition  either  in  1886  or  1887  by  which 
an  absolute  division  was  made  of  tho 
estate  between  Mt.  Sughra  Bibi  and 
Mohammad  Hasan.  Another  point  has 
been  m ado  against  this  alleged  partition, 
and  that  is  that  the  shares  which  are 
supposed  to  havo  boon  allotted  to  Mt, 
Sughra  Bibi  and  Mohammad  Hasan  res- 
pectively arc  of  grossly  unequal  value. 
Lastly  as  in  our  view  Mt.  Sughra  Bihi 
had  only  a  limited  estate  we  are  not  of 
opinion  that  a  partition  made  by  her  with 
Mohammad  Hasan  would  have  been  bind- 
ing on  hor  heirs. 

Tho  last  point  raised  in  this  cross- 
appeal  is  that  the  appellants  should  bo 
regarded  as  purchasers  in  good  faith  from 
an  ostensible  owner,  and  that  they  should 
bo  protected  by  S.  41,  T.  P  Act.  Wo  do 
not  consider  that  this  viosv  c,an  bo  taken 
in  tho  case  of  tho  principal  appellants 
Mohammad  R-iza  and  'his  wife.  They 
were  intimately  connected  with  the  affairs 
of  Mb.  Sughra  Bibi  during  the  last  14 
years  of  her  life,  and  they  prepared  tho 
sale-dood  with  the  assistance  of  Nihal- 
ud-din  and  Sicliq  Ali  who  knew  every- 
thing that  ought  to  bo  known  about  Mt. 
Sughra  Bibi's  estate.  They  must  havo 
known  therefore  that  in  the  year  1887  in 
proceedings  between  Mt.  Sughra  Bibi 
and  Mohammad  Hasan  both  Mohammad 
Hasan  and  Mt.  Sughra  Bibi'a  general 
attorney  stated  that  Mt.  Sughra  Bibi  hud 
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no  power  of  alienation.  The  fact  that; 
Mohammad  Baza  defendant-appellant  1 
attempted  to  secure  himself  by  obtaining 
from  Mt,  Kubra  Bibi,  sistor  of  Moham- 
mad Hasan,  a  deed  relinquishing  her 
claim  of  pre-emption  before  executing  the 
sale-deed  of  3Lst  March  1914,  indicates 
that  he  felt  that  there  was  a  good  reason 
why  ho  should  secure  his  title  in  every 
possible  way,  and  in  our  opinion  he  was 
well  aware  that  in  taking  this  sale-deed 
from  lift.  Sughra  Bibi  ho  was  running  a 
risk.  Ho  is  the.efore  not  entitled  to  the 
benefit  of  the  provisions  of  S.  41,  T.  P 
Act,  and  to  recover  the  money  which  ho 
has  undoubtedly  spent  in  clearing  off  the 
liabilities  of  Mt  Sughra  Bibi.  Had  wo 
held  otherwise  wo  would  have  been  faced 
by  a  difficulty.  Mohammad  Raza  paid 
off  the  mortgage  due  to  ouo  Tirloki  Nath 
amounting  to  a  sum  of  nearly  Rg.  30,000 
as  being  a  donee  by  an  oral  gift  from  his 
mother-in-law  in  whose  name  the  sale- 
deed  was  executed  He  now  comes  for- 
ward and  pleads  that  ho  himsolf  was  the 
purchaser  of  the  property  and  that,  his 
mother-in-law  is  entered  bonami  He 
failed  to  establish  this  pica  in  the  Court 
below  and  we  arc  satisfied  that  the  lear- 
ned Judge  had  very  good  reasons  for  dis- 
believing a  plea  which  is  entirely  different 
to  that  on  which  ho  had  established  his 
title  already  We  are  of  opinion  that 
Mohammad  Raza,  cannot  succeed  on  a  plea, 
based  on  equity.  Moreover  he  himself 
admitted  in  his  evidence  at  p.  87  of  the 
paper  book  that  ho  had  mado  no  enquiry 
about  Sughra  Bibi's  title,  and  the  other 
defendants  including  Kamlapat  Ram  pro- 
duced no  evidence  to  show  that  they  had 
made  any  such  enquiry  All  who  wish  to 
take  advantage  of  S.  41,  T.  P.  Act,  must 
be  able  to  show  that  they  have  made  an 
enquiry  of  this  nature. 

We  consider  that  the  appeal  159  of 
1927  filed  on  behalf  of  defendants  fails, 
and  it  is  dismissed  with  costs  The  appeal 
of  the  plaintiff  (2  of  1928)  succeeds  as 
against  respondents  1  9  and  the  plaintiff 
will  obtain  possession  of  a  two- thirds 
share  in  all  the  properties  claimed  by 
her,  including  the  properties  Nos.  6  and 
8  in  List  A  and  5,  7  and  9  in  List  A 
which  have  been  accorded  a  different 
treatment  by  the  Court  below.  On  our 
finding  that  Sughra  Bibi  had  no  right  to 
make  any  of  these  transfers,  the  reasons 
which  led  to  the  order  of  the  lower  Court 
have  no  longer  any  weight  The  plaintiff 


can  obtain  possession  of  properties  6  and 
8  in  Libt  A  without  bringing  a  further 
suit  for  redemption,  and  of  properties  5, 
7  and  9  in  List  A  without  making  any 
payment  to  the  defendants  named  in  tbo 
judgment  of  the  lower  Court. 

As  regards  the  plaintiff's  appeal  in  res- 
pect of  the  property  in  possession  of 
Kamlapat  Ram  respondent  10,  the  lower 
Court  hold  that  the  decision  of  the  Judi- 
cial Commissioner's  Court  in  the  case 
between  Mt.  Sughra  Bibi  and  Kamlapat 
Ram  operated  as  res  judicata,  but  it  is 
admitted  before  us  that  if  Mt  Sughru 
Bibi  had  not  an  absolute  estate  but  only 
R,  life  estate  without  power  of  transfer 
that  judgment  could  not  operate  as  res 
judicata  As  we  have  shown  above  the 
respondent  Kamlapat  Ram  cannot  claim 
the  benefit  of  S.  4l,  T.  P  Act,  and  this 
property  also  can  bo  recovered  in  this 
suit  by  the  plaintiff  without  payment. 

The  plaintiff  will  receive  her  costs  in 
appeal  No  2  of  1928  as  against  the  defen- 
dants-respondents to  the  extent  of  the 
value  of  their  interest  in  each  case. 

There  remains  only  the  appeal  of  the 
defendants  in  the  suit  relating  to  Darya- 
pur  village  decided  in  favour  of  the  plain- 
tiff by  the  Additional  Subordinate  Judge. 
This  is  appeal  No  108  of  1P27  As  we 
have  now  found  that  Mt  Sughra  Bibi 
was  not  an  absolute  owner  and  that  there 
was  no  partition  between  her  and  Moham- 
mad Hasan  it  follows  that  Mohammad 
Hasan  could  not  transfer  the  share  of 
Mt  Sughra  Bibi  in  the  village  of  Darya- 
pur  and  the  plaintiff  is  entitled  to  re- 
cover a  two- thirds  share  in  that;  property 
as  ordered  by  the  Additional  Subordinate 
Judge  In  this  case  the  appellants  can- 
not take  advantage  of  S  41,  T.  P  Act, 
because  Mohammad  Hasan  was  not  even 
the  ostensible  owner  of  eight  annas  share 
in  Diryapur,  which  always  remained  re- 
corded in  the  revenue  pipers  as  being 
half  in  the  possession  of  Mt.  Sughra  Bibi 
and  half  in  the  possession  of  Moham- 
mad Hasan  and  his  sisters.  In  our  opin- 
ion the  suit  which  gives  rise  to  appeal 
No.  108  of  1927  was  rightly  decided  by 
the  lower  Court  and  we  dismiss  the  ap- 
peal with  costs. 

M  N./R  K  Order  accordingly. 
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MlSRA  AND  SlUVASTAVA,  JJ 

Moshuq  Ah  and  others  —  Plaintiffs  — 
Appellant* 

v 

Hurunissa  and  another  —  Defendants 
— Respondents. 

First  Appeal  No  152  of  1927,  Decided 
on  Ibt  October  1928,  against  decree  of 
Sub-Judge,  MohanUlganj,  Lucknow,  D/- 
24th  August  1927, 

(a)  Practice  —    New    plea    —    Plaintiff's 
pleader  making  statement  at     hearing — Case 
proceeding  on  that  basis — Plaintiffs     cannot 
in  appeal  raise  plea  inconsistent  with  it, 

Whcio  the  plaintiff?1  pleader  made  a  state- 
irum  just  at  bho  thtoshold  of  tho  trial  be- 
fore the  defendants  atai'ted  cross-examination 
of  tho  flrgb  witness  for  bho  plaintiffs  and  the 
wholo  trial  thereafter  pi  ooeedcd  on  tho  foot- 
ing of  that  statement,  bho  statement  must  be 
considaied  to  ba  explanatory  of  and  supple- 
mental)- to  thj  plandmgq  of  the  plaintiffs  and 
plaintiffs  could  not  in  appeal  laise  any  pica 
inconsistent  with  ib,  UJ  20G  0  2  ;  P  0  i207  1J 

(b)  Words  — "  Life  estate  "    as   such    does 
not  imply  power  to  transfer  for  necessity. 

There  is  no  an  then  i  by  in  support  of  tho 
broad  proposition  that  a  lifo-egtato  holder  as 
such  has  thj  power  of  miking  transfers  foi1 
necessity.  [P  207  C  2j 

(c)  Civil  P.  C,,  O.  6,  R.  4— Custom. 

Ordinarily  a  party  should  not  bo  allowed  to 
prove  a  custom  different  from  that  set  up  by 
him.  [P  208  C  1] 

(d)  Civil  P.  C.,  O.  6,  R.  4— Custom  set    up 
by  party  must  be  taken  as  a  whole    and    not 
.piecemeal — Pleadings. 

Where  plaintiffs  set  up  a  particular  custom 
arid  the  defendants  in  terms  deny  bho  custom 
sat  up  by  the  plaintiffs  and  go  on  to  plead  a 
different  custom,  it  is  not  permissible  in  such 
a  case  to  split  up  tho  custom  but  the  case  as 
regards  the  custom  set  up  either  by  tho  plaiu- 
t  iffa  or  by  bho  defendants  must  be  taken  as  a 
wholo  and  not  piecemeal  .  6  Deng.  L.  R.  303, 
*(P.C)tAppl.  [P208C1] 

(e)  Evidence  Act,  S,  101 — Negative  neces- 
sary   for    proving    title    —  Claimant    must 
prove. 

The  general  rule  of  evidence  is  that  if  in 
order  to  make  out  a  title,  it  is  necessary  to 
.prove  A  negative,  the  party  who  avers  a 
title  cannot  be  absolved  from  proving  it  9  W. 
R.  100,  (F.  D  ),  Foil.  [P  208  G  2] 

(f)  Custom— Widow   succeeding   as   abso- 
lute owner  and  after  her    death,    undisposed 
residue  to  go  to  husband's  heirs —  Custom  is 
not  unreasonable. 

A  custom  under  which  the  widow  succeeds 
as  an  absolute  owner  but  on  her  death  any 
portion  of  the  estate  t  loft  undisposed  of  gooa 
not  to  her  heira  but  to  thoae  of  her  husband 
is  not  unreasonable  because  the  custom  only 


amounts  to  this  that  her  husband's  heirs  are 
regarded  as  her  hens  to  the  property. 

LP  203  C  2] 

(g)  Deed— Construction  —  Ambiguities  — 
Contemporaneous  usages  may  be  looked  to. 

Onu  of  tho  moat  Battled  rules  of  law  for  Lha 
construction  of  ambiguities  in  ancient  instru- 
ments IB  that  you  may  lesort  to  contempora- 
neous usage  to  ascertain  the  meaning  ot  the 
dued  .  Attorney  Gcneial  v,  Di  ummonrf,  (1842) 
1  Di .  and  Wi .  U53,  RcL  on.  [P  210  C  1J 

(h)   Words— Ba  ikhtiar  malika. 

Tho  expression  "  ba-ikhtiar  malika  "  \vaa 
hold  to  include  the  light  of  making  tiansfor. 

[P  210  G  1J 

(i)  Wajib-ul-arz — Widow  given  power  to 
adopt — She  cannot  he  held  to  have  no  power 
to  transfer — Custom 

No  inference  about  the  widow's  having  no 
power  of  tiansfer  can  bu  diawn  fioin  the  fact 
of  her  having  been  given  the  power  of  adop- 
tion in  a  Wajib-ul-arz.  [P  210  G  l] 

(j)  Custom  —  Mahomedan  of  Ujarion  — 
Widow  holds  husband's  property  with  abso- 
lute power  of  transfer. 

Among  tho  Mahomedan  inhabitants  of  vil- 
lage Ujanon,  the  widow  has  absolute  power 
ot  transfer  in  i aspect  ot  husband's  property  111 
her  hands.  [P  210  G  2j 

H.  Husaifit  Aditya  Prasad.  Niamul- 
laht  K  P.  Misra,  H  N.  Misra,  A.  C. 
Mukerji  and  Ganesh  Prasad  —  for  Ap- 
pellants 

M.  Wasim  and  Naziruddin^ivt  Res- 
pondents 

Judgment  — This  is  an  appeal  against 
the  decision  of  the  Subordinate  Judgo 
of  Mohanlalg.inj  at  Lucknow,  dismissing 
the  pLtinfcitTs  suit  for  a  declaration  that 
the  deed  of  gift  dated  3rd  June  1926 
executed  by  Mt  Hurun-nisa  defendant  1 
in  favour  of  her  brother,  Khairat  Nabi 
defendant  2  : 

"  shall  be  void  and  unlawful  alter  the  death 
of  defendant  1  and  shall  have  no  effect  on  bhe 
reversionary  rights  of  the  plaintiff.  " 

The  admitted  facts  are  that  Dildar 
All,  husband  of  defendant  1  was  the 
owner  of  the  property  in  suitT.  He  died 
about  11  or  12  years  ago  and  on  his 
death  defendant  1  came  in  possession  of 
the  entire  property  according  to  the 
family  custom.  Both  parties  are  agreed 
that  succession  in  the  family  of  Dildar 
Ali  is  governed  by  custom  and  not  by 
the  Mohamedan  law.  The  point  of 
differences  between  them  is  the  nature 
of  the  custom.  According  to  the  plain- 
tiffs the  widow  gets  only  a  life  estate 
and  the  property  on  her  death  passes  to 
tho  husband's  reversioners.  The  defen- 
dants, on  the  other  hand,  contend  that 
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the  widow  succeeds  as  full  owner.  So 
the  only  point  which  arose  for  decision 
in  the  case  was  embodied  in  a  single 
issue  which  was  framed  in  the  following 
terms. 

Whether  there  is  a  prevailing  custom 
in  the  family  of  the  plaintiffs  and  the 
defendants  under  which  the  widow  gets 
only  a  life  estate  on  the  death  of  her 
husband  ? 

The  learned  Subordinate  Judge  after 
a  careful  examination  of  the  entire  evi- 
dence, oral  and  documentary,  produced 
by  the  parties  has  decided  the  issue 
against  the  plaintiffs-appellants  Before 
we  enter  into  a  discussion  on  the  merits  of 
the  finding  it  would  be  convenient  to  dis- 
pose of  a  few  preliminary  matters  which 
have  been  raised  in  the  course  of  argu- 
ments. The  learned  counsel  for  the 
parties  have  addressed  elaborate  argu- 
ments on  the  pleadings  as  regards  the 
family  custom  The  necessity  for  these 
arguments  arose  because  the  learned 
counsel  for  the  plaintiffs  admitted  that 
lie  was  unable  to  substantiate  the  custom 
in  terms  of  the  statetment  made  by  the 
plaintiffs'  pleader  in  the  course  of  the 
trial  of  the  suit.  He  therefore  wanted 
to  confine  himself  to  a  custom  more 
limited  in  scope  which  he  claims  to  have 
been  established  on  the  evidence  adduced 
in  the  case  He  also  claims  that  the  cus- 
tom as  put  forward  before  us  is  not  in- 
consistent with  the  pleading  in  the  trial 
Court  and  in  any  case  he  has  tried  to 
justify  the  variation  sought  to  be  intro- 
duced by  him  by  contending  that  the 
defendants  have  also  shifted  their  posi- 
tion The  line  of  argument  adopted  be- 
fore us  as  indicated  above  made  it  neces- 
sary for  us  to  record  the  statement  of 
the  learned  counsel  for  the  parties  re- 
garding their  respective  cases  about  the 
custom  in  question. 

Before  wo  refer  to  those  statements  it 
seems  necessary  to  examine  the  plead- 
ings in  some  detail  The  plaintiffs  in 
para  6  of  their  plaint  said  : 
11  that  according  to  the  custom  obtaining  in 
tha  family  of  the  parties  the  widow  of  a  child- 
less person  has  power  to  remain  in  posses- 
sion and  occupation  of  her  husband's  pro- 
perty for  life  only  and  that  after  the  demise 
of  the  widow  the  nephews  and  brothers  of 
her  husband  become  the  absolute  owners  of 
the  property  irrespective  of  exclusion  from 
inheritance  and  nobody  is  deprived  from  in- 
heriting on  ac count  of  being  excluded  from 
inheritance  (mahjubul-irs).  " 

The  reply  given  to  this  by   the    defen- 


dants in  the  corresponding  paragraph    of 
their  written  statement  was  : 

"  Only  this  much  is  admitted  that  accord- 
ing to  tho  family  custom  lu  the  village,  the 
Mohamedan  law  is  not  followed  in  res- 
pect of  the  exclusion  from  inheritance.  The 
custom  mentioned  in  this  paragraph  is  not 
admitted  ,  and  tho  rest  of  the  contents  is 
wrong.  " 

Paragraphs  10,  11  and  12  of  the  addi- 
tional pleas  ar6  as  follows  . 

"  10.  The  custom  set  up  by  the  plaintiffs  is 
not  admit  bod.  It  is  quite  wrong  that  tho  widow 
gets  possession  of  the  husband's  assets  for  life 
only. 

"11,  According  to  the  family  custom  of  the 
parties  as  well  as  of  the  village  the  childless 
widow  becomes  the  absolute  owner  of  the 
entire  assets  of  her  (deceased)  husband  and, 
enters  into  proprietary  possession  and  occupa- 
tion thereof.  " 

12.  The  parties  to  the  .suit  and  the 
inhabitants  oE  village  Ujariou  are  the  des- 
cendants of  a  common  ancestor  and  all  the 
widows  who  have  up  to  this  time  got  posses- 
sion of  their  husbands'  assets  since  tho  shahe 
time  have  baen  all  along  in  proprietary  enjoy- 
ment thereof  and  have  been  mortgaging  and' 
selling  thoir  husband's  properties.  No  ob- 
jection has  ever  been  taken  on  account  of  the 
custom  mentioned  in  para.  11.  On  the  other 
hand  the  ancestors  of  the  plaintiffs  themselves 
having  admitted  the  proprietary  rights  of  the 
widows  have  got  many  sale  deeds  executed  in 
their  favour.  " 

On  19th  April  1927  when  the  issue  was 
framed  the  counsel  for  the  plaintiffs 
stated  that 

"the  family  custom  is  that  the  widow  geta 
only  life  interest  in  the  husband's  entire  es- 
tate. The  custom  is  ancient  and  immemorial.'* 

This  was  followed  by  a  statement  of 
the  defendants'  pleader  to  the  effect  that 
"the  only  defence  of  both  the  defendants  is 
that  the  family  custom  is  that  the  widow  suc- 
ceads  as  full  owner  to  the  entire  estate  of  the 
husband." 

Those  pleadings  show  beyond  any 
doubt  that  the  custom  set  up  by  the 
plaintiffs  was  that  the  widow  succeeds  to 
a  life  estate  on  her  husband's  death  and 
that  the  defendants  traversed  this  allega- 
tion and  pleaded  that  the  widow  succeeds 
as  full  owner.  It  is  \vorthy  of  note  that 
beyond  the  implication  contained  in  the 
use  of  the  words  "life  interest"  the  plain- 
t;ffs  did  not  say  anything  specific  about 
the  powers  of  transfer  possessed  by  tho 
widows  Evidently  the  defendants  or  the 
Court  felt  some  misapprehension  about 
the  matter  and  we  find  that  just  after  tho 
examination  in  chief  of  the  first  witness 
examined  by  the  plaintiffs  had  been  com- 
pleted the  Court  recorded  a  statement  ot 
the  pleader  for  the  plaintiffs  The  plea- 
der stated  : 
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"that  tho  widow  cannot  make  valid  transfer 
whether  thoro  bo  or  not  nay  necessity  (inclu- 
ding what  is  called  logal  necessity  under  the 
Hindu  law)." 

The  learned  Subordinate  Judge  in  his 
judgment  stated  the  case  of  the  parties  as 
phiool  before  him  in  arguments  in  the 
following  terms: 

"It  19  common  ground  bitwoon  tho  parties 
that  in  tho  matter  of  succession  they  aro 
governed  not  by  bho  rules  of  Mihomedan 
law,  bub  by  custom.  Accor  ling  to  the  plaintiffs 
tho  widow  takes  only  a  life-estate  wibhoub  any 
right  to  transfer  the  propDrSy  whether  with  or 
without  what  ia  oAlb  I  logal  noccjsuby;  while 
tho  defendant's  case  is  (1)  that  tin  widow  ba- 
oomas  thn  absolute  o\vnor  ,md  (2)  that  evori  if 
flh'i  succeeds  to  ft  lifo-ostat-.i?,  a  ho  hia  full  powar 
to  transfer  ths  property.  In  arguments  the  first 
position  baa  not  been  pressed  on  behalf  of  the 
defendants.  They  tike  fchoir  p.lund  on  fcho 
alternative  case,  viz.,  tint  though  the  widow 
gots  A  lifo  estate  sin  hsu  Full  power  nf  transfer 
and  on  hur  do*bh  whtit  u  loft  undisposed  of 
goea  to  tho  husband's  collaterals." 

The  position  taken  up  by  the  lea,  rued 
counsel  for  the  pirtiea  in  fclio  arguments 
addressed  to  us  will  be  clear  frotn  the 
statements  made  by  them  which  we  re- 
produce bolow 

Mr  H.iider   Ilusain   on    behalf    of    the 

plaintilTs  appellants  stated: 
'that  the    custom  prevailing  in  tho    family   of 
Muhammad  H.%y;U    to  which  belonged    Dilddr 
All   with   whoso    ostato    we    aro    concerned  in 
this  case  is  aa  follows: 

"Th'e  widow  of  a  childlesg  porion  haa  power 
to  remain  in  possession  and  occupation  of  hoi1 
husband's  property  for  lifo  only  and  thafj 
after  tho  death  of  the  widow  tho  collaterals  of 
tho  husband  succeed  to  the  property.  With 
regard  to  tho  power  of  transfer  possessed  by 
the  widow,  tho  custom  IB  that  the  widow  is 
entitled  to  make  a  transfer  for  purposes  justi- 
fiable by  legal  necessity,  for  instance  payment 
of  husband's  debts,  meeting  expenses  of  mar- 
riage of  the  daughter  of  tho  last  male  ^holder, 
if  any,  her  own  maintenance  and  objects  of 
a  similar  nature.  Bho  haa  under  no  circum- 
stances power  to  make  a  gift  or  a  will  or  other 
transfers  without  necessity." 

Mr  Wasim,  counsel  for  the  defendants 
respondents  stated  that: 
"according  to  tho  family  custom  tho  widow 
auoooods  as  an  absolute  owner  with  full  power 
of  enjoyment  and  transfer.  But  if  she  dies 
without  making  any  transfer  or  bequest  tho 
collaterals  will  succeed  to  tho  property  left  by 
the  widow  Instead  of  tho  heirs  of  the  widow 


It  will  bo  apparent  from  the  faots  as 
stated  above  that  tho  ca?o  sot  up  by  the 
learned  counsel  for  the  plaintiffs  is  not 
only  materially  different  from  the  oise  as 
it  was  set  up  in  the  Courb  below  but  is 
directly  contrary  to  tho  statements  made 
by  the  plaintiff's  pleader  before  the  com- 
mencement of  tho  cross  examination  of 


their  first  witness.  It  has  been  urged  on 
behalf  of  the  plaintiffs  that  the  only  case 
set  up  by  them  ia  the  pleadings  was  that 
the  widow  succeeded  to  A  life  interest  and 
"widow  succeeds  ai  full  owuer  -to  tho  entire 
estate  of  tho  husband.11 
that  this  should  be  taken  to  imply  that 
she  can  mnko  a  transfer  iu  oases  of  legal 
necessity.  As  regards  tho  statement 
rnide  by  tho  plaintiff's  pleader  on  the 
d&to  when  tho  evidence  began  it  is  said 
that  it  cannot  be  regarded  as  a  pirt  of 
the  pleadings  and  that  in  spite  of  it  it  is 
permissible  for  tho  plaintills  to  take  up 
the  position  which  they  seok  to  adopt  ia 
appeal  as  at  best  it  amounts  to  nothing 
rzioro  than  their  adopting  a  part  of  the 
defendant's  oise. 

Wo  find  ourselves  unablo  to  accept  any 
of  the  above  arguments.  As  remarked  by 
Lord  CUirnsm  Browne  v.  Me  Ciintock 

w, 

"the  first  object  of  pleading  is  to  inform  tho 
perions  against  whom  tho  suit  is  directed, 
what  tho  charge  is  that  is  laid  against  them." 

It  is  true  that  "pleading"  has  been 
defined  in  0.  6,  R  1,  Civil  P,  0  to  mean 
plaint  or  written  statement  and  there- 
fore tho  statement  m.iie  by  tho  plaintiff's 
pleider  canuoL  bo  considered  to  be  plead- 
ing in  the  strict  sonso  of  the  term  but 
0.  6,  R  4,  of  the  Code,  requires  that  iu 
cases  in  which  particulars  may  be  neces- 
sary they  should  be  stated  in  the  plead- 
ing and  under  0  6,  R.  5,  tho  Court  can 
order  further  and  better  particulars  of 
any  matter  to  bo  stated  in  any  ploading. 
In  Mi'bank  v.  Milbank  (2)  at  p  385, 
Vaughan  Williams,  L  J.,  observed  as 
follows  : 

"At  different  times  in  tho  history  of  pro- 
oopdmgs  at  law  and  ID  equity  particulars  have 
boon  allowed  for  different  reasons.  Sometimes 
particulars  have  been  allowed  in  order  that 
there  might  not  be  a  surprise  at  the  trial. 
&omotini3B  they  have  boon  allowed  as  limita- 
tions of  tho  claim,  whether  of  the  plaintiff  or 
of  the  defendant,  to  limit  tho  axtonfc  of  tho 
evidence  to  bo  given  at  the  trial.  But  under 
the  Judicature  Act  particulars  are  allowed  for 
quite  a  different  purpose  ;  they  aro  really  sup- 
plemental to  the  pleadings." 

The  statement  was  made  by  the  pleader 
just  at  the  threshold  of  the  trial  before 
the  defendants  started  cross  examination 
of  the  first  witness  for  the  plaintiffs 
The  whole  trial  thereafter  proceeded  on 
the  footing  that  the  plaintiffs  did  not 
set  up  any  case  about  the  widow's  hav- 

(1)  G  E.  &  I.  App.  453. 

(2)  [190L]  1  Oh.  376=^63  L.    J.   Ch,   297—43 

W.  R.  339=82  L.  T.  63. 
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Lag  any  power  of  transfer  io  cases  of 
legal  necessity.  We  are  therefore  of 
opinioa  tbat  the  statement  of  the  pleader 
must  be  considered  to  bo  explanatory  of 
and  supplementary  to  the  pleadings  of 
the  plaintiffs  regarding  the  custom  S.  58, 
Evidence  Act,  provides  that  no  fact  need 
be  proved  in  any  proceedings  which  the 
parties  thereto  or  their  agents  agree  to 
admit  at  the  hearing  or  which  before  the 
hearing  they  agreed  to  admit  by  any 
writing  under  their  hands  or  by  any 
rule  of  pleading  in  force  at  the  time  they 
are  deemed  to  have  admitted  by  their 
pleadings.  The  object  of  tho  statements 
made  by  the  pleader  clearly  was  to  waive 
controversy  as  regards  the  widows  hav- 
ing any  limited  power  of  transfer  in 
oases  of  necessity  After  the  statement 
hud  been  made  it  became  unnecessary  for 
the  defendants  to  question  the  plaintiffs' 
witnesses  in  order  to  show  that  no  noce- 
sity  existed  in  tho  case  of  transfers  by 
widows  relied  upon  by  them  or  to  exa- 
mine any  witnesses  in  proof  of  it  It 
would  under  the  circumstances  bo  most 
unfair  to  the  defendants  to  allow  tho 
jplain  tiffs  to  start  this  surprise  on  them 
'in  appeal  more  particularly  when  they 
by  their  express  statement  lulled  thorn 
into  the  belief  that  they  did  not  mean 
to  take  up  any  such  position  The  un- 
fairness of  allowing  the  plaintiffs  to  eot 
up  this  new  case  has  been  forcibly 
brought  homo  to  us  by  tho  fact  that  dur- 
ing the  review  of  tho  entire  evidence  by 
the  counsel  for  tho  parties  we  have  failed 
to  find  any  evidence  one  way  or  the  other 
in  respect  of  legal  necessity  in  any  except 
two  out  of  the  56  instances  of  transfers 
by  widows  which  have  boon  sought  to 
be  proved  by  the  defendants  The  plain- 
tiff's counsel  seeks  to  build  up  his  caso 
by  asking  us  to  make  presumptions  oE 
fact  and  tho  defendant's  counsel  in  his 
turn  soeks  to  answer  tho  arguments  by 
invoking  tho  aid  of  counter  presumptions 
It  is  obvious  that  on  questions  of  fact  of 
this  nature  it  would  bo  u.  most  unsatis- 
factory method  to  make  conjootures  and 
surmises  on  matters  which  wore  fully 
capable  of  proof  but  on  whioh  no  proof 
has  been  given  by  either  party. 

It  is  not  correct  for  tho  learned  counsel 
for  the  plaintiffs  to  say  that  tho  plea 
raised  by  them  about  the  widow  having 
a  life-interest  necessarily  implies  that 
she  has  the  power  Io  make  transfers  for 
legal  necessity  He  has  failed  to  refer  ua 


to  any  authority  in  support  of  the  broad 
proposition  that  a  life-estate  holder 
as  such  has  the  power  of  making  trans- 
fers for  necessity.  He  simply  relios  upon 
tho  analogy  of  cases  of  Hindu  widows. 
The  present  case  relates  to  a  Muhamma- 
dan  family  and  if  the  plaintiffs  intended 
to  allege  that  widows  in  tho  family  have 
under  custom  tha  same  powers  as  those 
possessed  by  the  Hindu  widows  it  was 
their  duty  to  set  up  such  a  case  in  ex- 
plicit terms. 

Tbe  plaintiffs  also  cannot  derive  any 
help  from  tho  alleged  change  made  by 
the  defendants  in  their  case.  In  too  first 
place  it  is  a  truism  that  two  wrongs 
cannot  mako  a  -right.  Secondly  wo  do 
not  agree  with  this  contention  that  the 
defendants  have  been  guilty  of  shifting 
their  position  Tho  plaintiffs  have  failed 
to  point  to  any  statement  by  or  on  be- 
half of  the  defendants  admitting  that  tho 
widows  succeed  to  a  lifo  estate.  They 
have  all  along  consistently  maintained 
thit  tho  widows  succeed  as  absolute 
ownors  with  power  of  transfer.  When 
the  loarnod  Subordinate  Judge  says  in 
his  judgment  that  tho  defendant's  case 
was  (l)  that  the  widow  beco-nos  tlio  ab- 
solute owner  and  (2)  that  evon  if  sho 
succeeds  to  a  life-estate  sho  has  full 
power  of  transfer  but  that  on  her  do-ath 
what  is  Left  undisposed  of  goes  to  the 
husband's  collaterals  wo  think  that  tho 
second  alternative  as  put  by  him  is  only 
a  froo  paraphrase  of  the  defendant's  posi- 
tion as  undertook  by  him.  As  a  matter 
of  fact  for  all  practical  purposes  there  is 
hardly  any  difference  between  a  lifo 
ostato  with  full  powers  of  transfer  and 
an  absolute  estate  whon  in  either  oaso 
the  undisposed  of  residue  is  to  go  to  the 
husband's  roversioners, 

Further  we  are  of  opinion  that  tho 
case  being  one  based  upon  tho  existence 
of  a  custom  tho  party  sotting  it  up  must 
bo  roquirod  to  adhere  to  tho  form  of  it  au 
sot  up  in  tho  pleadings  more  rigidly  than 
in  a  ciso  based  on  different  grounds.  Wo 
do  not  moan  to  lay  down  that  it  is  im- 
possible to  conceive  of  oases  in  which  it 
might  transpire  on  the  evidence  adduced 
by  both  parties  that  the  custom  which 
really  exists  is  ono  more  limited  in  its 
scope  than  tho  one  sot  up  and  that  tho 
Court  in  such  oases  if  no  prejudice  is 
made  out  oannot  give  a  finding  in  favour 
of  the  limited  custom  as  proved  but  all 
that  we  mean  to  say  is  that  ordinarily  a 
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party  should  not  be  allowed  to  prove  a 
custom  different  from  that  set  up  by  him. 
We  are  therefore  of  opinion  tha,t  the 
plaintiffs  cannot  he  allowed  to  resile  from 
the  case  set  up  by  them  in  the  trial  Court 
and  must  adhere  to  the  custom  as  set  up 
in  that  Court 

Next  it  has  been  argued  that  the  onus 
lies  on  the  defendants  to  prove  that  the 
widows  possess  the  power  of  transfer 
The  argument  is  that  ifc  ib  common  ground 
between  the  parties  that  succession  in  the 
family  is  governed  by  custom  The  plain- 
tiff's case  is  that  the  widow  succeeds 
for  life  without  power  of  transfer.  It 
is  alleged  that  the  defendant's  case,  as 
it  was  also  understood  by  the  learned 
Subordinate  Judge  is  that  they  admit  the 
life  estate  but  further  plead  that  she  has 
the  full  power  of  transfer  So  tlie  plea 
must  be  taken  to  he  one  in  confession  and 
avoidance  and  therefore  the  defendants 
must  prove  the  power  of  transfer.  We 
have  already  held  that  the  defendants 
never  admitted  that  the  widows  succeed 
only  to  a  life  estate  But  apart  from  it 
we  have  no  hesitation  in  holding  that  the 
case  is  not  one  of  a  plex  in  confession  and 
avoidance  but  what  is  technically  called 
>an  argumentative  traverse.  The  plain- 
tiffs set  up  a  particular  custom  The 
.defendants  in  terms  deny  the  custom  set 
jup  by  the  plaintiffs  and  go  on  to  plead  a, 
'different  custom.  It  is  not  permissible 
'in  such  a  case  to  split  up  the  custom  as 
jthe  plaintiffs  would  wish  to  do  The 
oase  as  regards  the  custom  set  up  either 
by  the  plaintiffs  or  by  the  defendants 
must  be  taken  as  a  whole  and  not  piece- 
meal. In  Raja  Chandranath  Roy  v. 
Ramjai  Muzumdar  (3),  at  pp.  307  and 
308)  their  Lordships  of  the  Privy  Coun- 
cil remaked  as  follows  : 

11  Now,  ifc  is  obvious  that  this  issue,  in  subs- 
tance, is  this  :  Is  tho  plaintiff's  story,  abated 
in  his  plaint,  true,  or  IB  the  defendant's  story, 
stated  in  hia  answer,  true  ?  In  is,  of  course,  a 
possible  thing  that  neither  of  the  stories  may 
be  true,  and  the  question  then  arises,  whioh 
of  these  two  alternatives  of  the  issue  is  the 
really  material  one  ?  Their  Lordships  think 
that  the  really  material  one  is  tho  first  part  of 
the  issue,  vu.,  is  the  plaintiff's  story  true  ? 
It  is  not  as  if  the  defendant's  story  is  true.  It 
is  not  as  if  the  defendant's  defence  was,  as  we 
should  say  in  the  Common  Law,  a  plea  in 
confession  and  avoidance,  a  plea  which  ad- 
mitted that  the  plaintiff's  story  was  true,  and 
then  avoided  it.  If  that  had  been  the  case, 
and  the  defendant  had  failed  to  prove  hia  case, 

(3)  6  B.  L.  R,  303=15    W.    R.  7=2   Sar~613 
(P.O.). 


of  course  the  defendant  mast  have  failed,  and 
the  plaintiff  ought;  to  recover.  But  it  is  subs- 
tantially what  at  Common  Law  we  should  call 
an  argumentative  traverse  of  the  truth  of  tho- 
plaintiff's  story,  for  it  does  not  admit  that  one- 
word  of  ic  is  true,  but  sots  up  certain  things- 
perfectly  inconsistent  with  it.'1 

These  remarks  fully  apply  to  the  pre- 
sent case 

It  has  been  further  contended  that  the? 
general  rule  is  that  onus  lies  on  the  party 
setting  up  the  affirmative.  It  is  said 
that  the  defendants'  affirmative  case -is 
that  the  widows  have  the  power  of  trans- 
fer and  the  plaintiffs  only  deny  it  So- 
the  plaintiffs  should  not  he  called  upoa 
fco  prove  the  negative  proposition  This 
argument  is  fallacious  In  Poolin  Be- 
haree  Sein  v.  R  Watson  &  Co  (4)  Sir 
Barnes  Peacock  C.  J.,  delivering  the  judg- 
ment of  the  Full  Bench  remarked  as 

follows  : 

"  The  goncial  rule  of  evidence  is  that  if,  in 
order  to  make  out  a  title,  it  is  necessary  to 
prove  a  negative,  the  party  who  avers  a  title 
must  provo  tho  title." 

Therefore  assuming  th'at  the  case  as 
set  up  by  the  plaintiffs  involves  proof  of 
the  negative  of  facts  the  plaintiffs  cannot! 
be  absolved,  from  proving  them. 

It  was  also  faintly  argued  on  behalf  of 
the  plaintiffs  that  the  custom  relied  upon* 
by  the  defendants,  namely.that  the  widow 
succeeds  as  an  absolute  owner  but  that 
on  her  death  any  portion  of  the  estate* 
left  undisposed  of  goes  not  to  her  heirs- 
but  to  those  of  her  husband  is  unreasona- 
ble. Et  is  said  that  under  no  system  of 
law  one  absolute  estate  can  be  followed 
by  another  absolute  estate  and  so  the 
custom  being  opposed  to  basic  principles 
of  law  and  being  one  creating  an  estate 
unknown  to  any  system  of  law  must  be 
rejected  as  being  unreasonable  The 
fallacy  of  this  argument  lies  in  its  over- 
looking the  fa«t  that  the  essence  of  a> 
custom  is  that  it  is  in  derogation  of  the 
ordinary  law.  The  custom  only  amounts 
to  this  that  the  widow  succeeds  as  an 
absolute  owner  and  that  on  her  death  the 
property  held  by  her  as  such  goes  to  her 
husband's  heirs,  in  other  words,  her  hus- 
band's heirs  are  regarded  as  her  heirs  to 
the  property  We  do  not  consider  that 
such  a  rule  of  succession  is  unreasonable. 
Some  analogy  for  such  a  rule  can  be  found 
in  the  rule  of  succession  relating  to  stri- 
dhan  property  under  the  Hindu  Law. 

Having  disposed  of  the  preliminary 
points  we  now  proceed  to  deal  with  the 

(4)  9  WlTltX),  B.  L.  R.  Sup.  VoT 9dr(P7BJ . 
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question  of  custom  on  its  merits.  The 
evidence  in  support  of  the  custom  consists 
of  :  (1)  wajib-ul-arz  ;  (2)  judicial  deci- 
sions; (3)  opinions  of  persons  pDSsessed  of 
special  means  of  knowledge  and  (4) 
instances .  We  will  discuss  each  class  of 
evidence  in  the  order  given  above 

1.  Wajib-ul-arz. — The  plaintiffs  rely 
on  two  wajib-ul-arz,  namely  Ex.  3  B-GG, 
the  wajib-ul-arz  of  Ujarion  and  Ex  4,  the 
wajib-ul-arz  of  Bibu  Sarai.  The  last- 
menbional  wajib-ul-arz  may  be  dispose J 
shortly.  No  reliance  was  placed  upon  it 
in  the  lower  Court.  In  our  opinion  it  is 
quite  irrelevant.  The  plaintiffs  have 
entirely  failed  to  prove  the  connexion 
between  the  family  of  the  parties  and 
that  of  the  zirnindars  of  Bibu  Sirdi. 
Reference  has  been  made  to  the  Gazetteer 
of  the  Luck  now  District,  p  267.  It  is 
stated  there  with  reference  to  the  first 
Mussalman  invaders  who  conquered  the 
village  from  the  hands  of  a  Bhar  chieftain 
that  after  the  victory, 

"a  few  days  later  ha  was  surprised  and  slain 
with  all  hi  3  com  rid  a  9  by  tho  brother  of  tha 
dead  chief,  while  engaged  in  prajer  during  bho 
Id  festival." 

The  sole  survivor  was  n.  woman    Ujiali 

"who  waa  than  living  with  her  infant  son, 
Ghiasuddm  at  hor  father'?  house  in  Uado 
Sarai  of  Bari  Binki." 

Thoru  is  no  evideneo  to  show  that  the 
KJLinindars  of  Bido  Sarai  who  held  the 
village  at  the  time  of  tho  first  regular 
settlement  when  the  wa]ib-ul-arz  was  pre- 
pare! were  desce-ided  from  the  saine  stock 
as  the  father  of  Ujiali  but  even  assuming 
that  they  are  descendants  of  the  same 
stock  it  is  obvious  that  their  family  is 
quite  different  from  the  family  of  the 
zamindars  of  Ujarion.  At  best  the  rela- 
tion between  the  two  families  cm  ba 
only  a  very  remote  one  by  marriage  This 
wajib-ul-arz  must  therefore  her  jected 

'The  relevant  portion  of  the  wajib-ul-arz 
of  Ujarion  is  a  follows  : 

"In  this  village  the  rule  of  division  of  in- 
heritance ia  thia.  that  on  tho  death  of  a  co- 
•hnrer  his  sons  become  the  owners  (tnalik)  of 
heritage  in  equal  shares  :  daughter  shall  not 
get  share  in  presence  of  sou,  In  case  there  is 
no  son  but  thora  ia  daughter  only  then  she 
shall  become  the  owner  (mahk).  In  such  a 
oaaa  brother  and  nephew  shall  not  be  the 
owners  in  presence  of  daughter  i  e.,  in  pre- 
sence of  male  iBRU1),  female  issue  shall  not  ba 
the  owner  (malik)  but  if  ihere  he  no  malo  issue 
and  there  IB  n  female  issue,  then  tho  female 
issue  shall  get  the  share.  If  the  deceased  co- 
sharer  has  got  two  or  several  legally  wedded 
wives  and  there  are  different  numbers  of  issues 
irom  each  wife  then  division  of  inheritance 
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shall  bake  plaoe  I'D  this  way  that  the  one  son 
from  one  wife  shall  get  half  share  and  two 
sons  from  the  other  wife  shall  get  equal  shara 
in  the  other  half.  In  oaae  the  deceased  co- 
sharer  has  left  no  mile  issue,  than  on  his 
death  his  wife  shall  come  in  possession  with 
the  power  of  a  proprietor  (ba-ikhtiar  malikana 
qabia  hogi)  and  on  her  death  her  daughter 
shall  come  in  possession  of  the  heritage  left 
by  mothar  as  wall  as  that  by  her  father.  In 
case  thar3  ba  not  oven  the  female  isauo  then 
on  the  death  of  tho  widow  blether  and  nephew 
of  the  deceased  oosharer  shall  become  the 
owner  (malik)  subject  to  the  rules  of  inheri- 
tance. The  widow  has  got  power  to  adopt  any 
one  she  likes." 

The  plaintiff's  contention  is  that  where- 
as the  son,  the  daughter  and  the  collate- 
rals have  been  described  as  milik  the 
language  used  in  the  case  of  the  widow  is 
different,  she  is  described  as  entitled  only 
to  possession  with  the  powers  of  a  pro- 
prietor (ba-ikhtiar  malikani  qabiz  hogi). 
Emphasis  has  also  bean  laid  on  the  faot 
that  on  the  deifch  of  the  widow  there  ia 
reversion  in  favour  of  the  collaterals  and 
that  she  has  been  given  a  p  mar  of  adop- 
tion (|It  has  also  been  arguel  that  the 
word  "malik"  as  used  in  a  wajib-uj-arz  in 
Ondli  should  not  be  construed  in  the  same 
sense  as  it  would  bo  when  used  in  a  deed 
or  will  and  thit  in  any  case  the  words 
"ba-ikhtiar  milikana"  only  imply  that 
she  is  to  remain  in  exclusive  possession 
like  a  son  but  do  not  mo  in  that  she  has 
absolute  powers  of  transfer  Tho  learned 
counsel  for  the  defendant-respondents  on 
tho  other  hand,  contenis  that  the  words 
"bi-ikhtiar  milikrin-i"  are  more  specific 
and  expressive  thin  the  word  "milik." 
In  Sartaj  Koer  v.  Mahadco  Bakksk  (5) 
a  Banch  of  this  Court  hag  hold  that  the 
word  "malik"  as  used  in  wajib-ul-arz 
should  recoivo  the  sume  interpretation  as 
has  been  put  upon  it  by  their  Lordships 
of  the  Privy  Council  in  cases  where  the 
word  h  id  been  used  in  deeds  or  wills.  In 
the  present  case  it  is  not  necessary  for  us 
to  commit  ourselves  to  any  definite 
opinion  on  this  point.  It  is  enough  to  siy 
that  while  there  is  room  [or  argument  as 
regards  tho  meaning  of  the  word  "milik" 
as  used  in  the  wajib-ul-arz  the  interpreta- 
tion of  the  words  "ba-ikhtiar  milikjjia 
qabiz  hogi"  is  beset  with  greater  clillicul- 
ties.  Wo  agree  with  the  learnel  Sub- 
ordinate Judge  th,it  the  intorpretafciea  of 
the  words  "qibiz  ba-ikhtiar  malikana"  is 
by  no  means  free  from  ambiguity  The 
maxim,  contemporanea  expmitio  eit 
"dTa=JJ  6."  0.  15d  =  I 


Luck.  120. 
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fortissimo,  in  lege,  will  apply  to  such  a 
case.  The  rule  contained  in  this  maxim 
has  been  applied  even  to  the  interpreta- 
tion of  statutes:  see  Norton  on  Deeds, 
p  141  There  is  no  reason  why  the  rule 
should  not  be  invoked  in  aid  of  the  inter- 
pretation of  the  Wftjib-ul-arz  Lord  Sugden 
in  the  well-known  passage  in  Attorneij- 
General  v-  Drummond  (G)  at  p.  368  said  • 
"One  of  the  moat  settled  rules  of  law  for  tho 
conatruction  of  ambiguities  in  anoiont  instru- 
ments IB,  that  you  may  resort  to  contempora- 
ncouB  mage  to  ascertain  tho  moaning  of  the 
deed  ;  tell  mo  what  you  havo  dono  under  such 
a  deed,  and  I  will  toll  you  what  that  doed 
inoana." 

Fortunately  in  this  case  there  is  a,  mass 
of  evidence  showing  a  long  course  of  con- 
duct  of  the  declarants  of  the  wajib-ul-arz 
and  of  other  cosharers  We  think  that 
evidence  relating  to  the  acts  and  conduct 
of  these  persons  is  admissible  as  affording 
a  clue  to  the  intention  of  the  framers  of 
the  wajib-ul-arz  The  wajib-ul-ar/  was 
written  at  the  dictation  of  six  cosharors, 
namely  Ahmad  Ali,  Salar  Bakhsh,  Naji- 
tulla,  Hahim  Bakhsh,  Pir  Bakhsh  and 
Ghulam  Husain  Wo  have  no  evidenco 
regarding  the  first  two  but  as  regards  the 
others  there  is  considerable  evidence 
showing  that  they  accepted  transfers 
from  widows  and  attested  deeds  of  trans- 
fer executed  by  thorn  in  favour  of  others 
(The  judgment  then  narrated  the  several 
deeds  of  transfer  and  proceeded.)  In  our 
opinion  the  conduct  of  the  various  per- 
sons who  dictated  the  wajib-ul-arz  and  of 
other  members  of  the  family  in  freely 
obtaining  deeds  of  transfer  in  tbeir  favour 
and  in  recognizing  the  transfers  made  in 
favour  of  outsiders  loaves  no  room  for 
doubt  that  they  understood  the  custom 
to  invest  the  widows  with  full  power  of 
(transfer.  In  view  of  -this  we  construe 
Ifche  expression  "ba-ikhtiar  malika"  as 
!including  the  right  of  making  transfer. 

Aa  regards  the  power  of  making  adop- 
tion given  to  the  widows  it  can  in  this 
case  amount  to  nothing  more  than  a 
power  of  appointment.  It  may  be  su- 
perfluous but  it  cannot  be  considered 
inconsistent  with  the  absolute  estate. 
Very  often  we  find  provisions  in  wajib-ul- 
arz  which  overlap  each  other.  It 
would  not  be  reasonable  to  expect  wajib- 
ul-arz  to  be  drawn  up  as  artistically 
and  carefully  as  one  might  expect  in  the 
case  of  a  deed  or  statute.  We  cannot, 
(6)  [l849TT"DT3rW.  R.  858=2  IdV  98^1 
Coi.  &L.  210^8  Id.  163. 


therefore,  draw  any  inference  about  the 
widow's  having  no  power  of  transfer  from 
the1  fict  of  her  having  been  given  the 
power  of  adoption.  For  these  reasons 
wo  hold  that  on  a  proper  construction 
of  the  wajib-ul-arz  as  a  whole  and  in  the 
light  of  the  interpretation  placed  npon 
it  by  the  declarants  and  the  members  of 
the  family  the  widow  possesses  absolute 
pjwera  of  transfer  (The  judgment  then 
discussed  the  judicial  decisions,  opinions 
of  persons  with  special  means  of  know- 
lodge  and  instances  and  concludes  aa 
follows  )  To  sum  up  We  find  an  un- 
broken record  of  instances  of  transfers 
by  widows.  These  transfers  are  not  only 
in  tho  shape  of  mortgages  and  sales  but 
also  gifts  and  wills.  Most  of  them  are 
in  favour  of  cosharers  The  documents 
reliting  to  those  transfers  show  that  the 
widows  have  throughout  been  making 
tho^o  transfers  as  of  right.  Except  in 
two  cises  the  widows  in  no  other  cise 
nude  any  mention  of  any  necessity  for 
miking  the  transfers  though  recitals  of 
such  necessity  are  very  usual  in  case  of 
transfers  made  by  limited  owners.  The 
coshiireis  and  reversioners  have  always 
acquiesced  in  these  transfers  It  is  most 
significant  that  there  is  not  a  single 
instance  of  any  protest  or  challenge  by 
any  reversioner.  In  1890  when  in  a  liti- 
gation in  Court  the  widow's  was  set  up 
it  was  not  only'not disputed  but  the  right 
wis  admitted  The  overwhelming  evi- 
dence furnished  by  these  instances  is 
supported  also  by  the  evidence  of  a 
number  of  witnesses  who  have  special 
in  ems  of  knowledge  and  is  also  fully  con- 
sistent with  the  terms  of  the  wajib-ul-arz 
The  instances  DO  doubt  are  of  varying 
degrees  of  importance  but  when  we  takd 
into  COL  aid  oration  the  oumuUtive  effect 
of  the  entire  evidence  and  the  fict  that 
the  various  lines  of  evidence  all  converge 
to  the  same  point  we  feel  overborne  ic 
favour  of  the  view  that  the  widows  must 
be  held  to  possess  absolute  powers  of 
transfer.  We  have,  therefore,  no  hesita- 
tion in  agreeing  with  the  finding  of  the 
learned  Subordinate  Judge  The  result 

la  that  the  appeal  fails  and  is  dismissed 
with  costs. 

D  n  Appeal  dismissed. 
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MlSRA  AND  PCJLLAN,  JJ. 

Paran  Kuer—  Plaintiff— Appellant. 
v 

Manni  Lai  and  another  —  Defendants 
— Respondents 

First  Appeal  No.  165  of  1927,  Decider! 
•ou  8th  November  1928,  against  order  of 
Addl,  Sub-Judge,  Fyza,bacl,  D/-  28th 
September  1927. 

Civil ¥.0,0.  23,  R,  3— Pleader  confei- 
ling  judgment  on  party's  behalf  —  Court 
passing  consent  decree  thereon  must  be  pre- 
sumed to  have  enquired  as  to  hit  authority 
to  confess — Legal  Practitioner. 

Wharo  a  consent  decree  IB  pa  a  sod  by  a  Court; 
on  confosflion  of  judgmenb  by  a  party's  pleader 
it  must  bo  ussumod  that  the  Court  must  have 
satisfied  itself  before  the  passing  of  the  cou- 
aenb  decreo  that  tho  picador  confessing  judg- 
ment had  authorty  on  baliftlf  of  the  party  to 
net  in  tho  manrior  in  which  hu  did.  Tho  par- 
son challenging  the  authority  must  provj  to 
ilia  contrary  by  positive  evidence.  [P  212  C  2] 

Niamatullah  ail  Naimullah —  for 
Appellant 

A  P.  Seut  B.  N  Hoy,  Rajeshwan 
Prasad  a,nrl  ttaj  Bahadur  Srivatsava — 
i'or  Respondents. 

Judgment  — This  is  an  appeal  from  a 
judgment  and  decree  passed  by  the  Addi- 
tional Subordinate  Judge  of  Fyzibad 
dated  28th  September  1927  dismissing  a 
declaratory  suit.  The  faots  of  the  ciso 
Are  that  the  respondent  Manni  Lai  Nauha 
Lai  Gandhi  obtained  a  decree  for  sale 
from  the  High  Court  of  Bombay  in  1913 
against  one  Dr.  Shiam  Sabal  Sita  Ram 
Misir.  The  doctor  was  a  resident  of  the 
Fyzibad  District  and  was  practising  in 
Bombay.  He  owned  a  village  named 
Binsgaon  in  the  District  of  Fyzabad  and 
a  share  in  village  Ahmadabad,  District 
Barabanki  On  25th  October  19L1  he 
executed  a  mortgage  for  Rs.  3,000  in 
favour  of  the  above  named  Manni  Lai 
Nanha  Lil  Gandhi  On  18th  February 
1912  he  executed  another  mortgage  for 
Rs.  7,000  in  respect  of  the  share  in  vil- 
lage Ahnwlibad  in  favour  of  the  same 
person.  On  2Lst  August  1913  tho  mort- 
gagee instituted  a  euib  on  the  original 
aide  of  the  Bombay  High  Court  for  re- 
covery of  the  money  due  to  him  under 
the  aforesaid  two  deeds  of  mortgage  and 
a  consent  decree  was  passed  by  the  said 
High  Court  in  his  favour  on  16th  Sep- 
tember 1919 

Dr.  Shiam  Sjtbal  died  in  June  1914 
Jeaving  behind  his  widow  Mb.  Paran 


Kuor,  the  appellant  before  us,  who  was 
the  plaintiff  in  the  Court  below.  The 
preliminary  decree  for  sale  was  made 
absolute  on  18th  February  1915.  The 
plaintiff  mortgagee  after  having  obtained 
the  final  decree  got  his  decree  transferred 
to  Fyzabad  and  put  it  in  execution.  In 
the  sale  held  in  execution  of  the  decree 
defendant-respondent  2,  Bibu  Sidh  Gopal 
Singh,  purchased  the  village  Bansgaon 
and  has  also  taken  possession  of  it  as 
auction- purchaser. 

The  suit  out  of  which  the  present  ap- 
peal has  arisen  was  brought  by  Mt.  Paran 
Kuer,  the  appellant,  in  the  Court  of  the 
Subordinate  Judge  of  Fyzabad  on  the 
main  allegation  that  she  is  not  bound  by 
the  decree  for  sale  pissed  by  the  Bombay 
High  Court  because  it  was  obtained 
fraudulently  by  the  defendant-respondent 
Manni  Lai  Nanha  Lai  Gandhi,  inasmuch 
as  no  notice  was  served  upon  her  when 
tho  decree  was  rrude  absolute  by  the 
Bombay  High  Court  on  18th  February 
1915  It  was  alleged  that  a  LUse  affida- 
vit was  filed  by  the  clerk  of  the  attorney 
of  tho  defendant-respondent  who  WAS 
plaintiff  decree-holder  in  the  suit 
brought  in  tho  Bombay  High  Court  to 
the  effect  that  notice  had  boon  S3rved 
upon  the  plaintiff  appellant  whereas  no 
such  notice  has  actually  been  served  on 
her.  The  validity  of  the  preliminary 
decree  passed  against  Dr.  Shiam  Sabal  by 
the  High  Court  on  16th  September  1913 
was  also  challenged  by  tho  plaintiff-ap- 
pellant on  the  ground  that  the  attorney 
who  was  engaged  by  Dr.  Shiam  S.ibal  has 
no  authority  to  confess  judgment  and  it 
was  fraudulent  on  his  part  to  have  in- 
structe'l  the  advooite,  engaged  by  the 
said  attorney  ko  represent  Dr.  Shiam 
Sabi!  before  the  Bombay  High  Court,  to 
confess  tho  claim  In  short  the  validity 
of  both  the  preliminary  decree  and  the 
final  decree  is  challenge!  on  the  ground 
of  fraud. . 

It  is,  therefore,  contended  by  the  plain- 
tiff-appellant that  the  sale  held  in  exe- 
cution of  suoh  a  decree  is  bad  in  law  and 
confers  no  title  on  the  defendant-respon- 
dent 2.  The  plaintiff-appellant  therefore 
prays  that  the  aforesaid  decrees  for  sale 
passed  by  the  Bombay  High  Court  be  set 
aside  and  so  should  also  the  sale  held 
thereunder,  and  that  the  plaintiff-appel- 
lant should  be  given  .possession  over  the 
village  Bj,nsgaon  situate  in  the  District 
of  Fyaabad.  The  plaintiff,  Mt.  Parta 
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Kuar.  has  sold  a  portion  of  her  claim  to 
one  Permushore  Dab  Shukul,  also  a  resi- 
dent of  Fyzabad  who  joined  her  as  plain- 
tiff 2.  He  died  during  the  pendency  of 
the  suit  and  his  sons  were  brought  on 
the  record  in  his  place  as  plaintiffs 
2  to  6. 

The  defence  raised  by  defendants  1  and 
2  is  practically  the  same  and  is  to  the 
effect  that  the  consent  decree  was  a 
valid  decree  having  been  obtained  by 
defendant  1,  Manni  Lai  Nanha  Lai 
Gandhi,  against  Dr  Shiam  Sabal  on 
proper  confession  of  judgment  by  the 
advocate  who  represented  Dr.  Shiam 
Sabal  before  the  High  Court  at  Bjmbay. 
As  to  the  decree  absolute  it  was  denied 
that  there  was  any  fraud  practised  by 
him  (defendant  l).  It  was  contended 
that  the  notice  of  the  application  for 
making  the  decree  absolute  wa,s  sent  to 
lit.  Faran  Kuar,  the  appellant,  through 
the  post  office  and  was  actually  served 
upon  her  and  consequently  the  decree 
was  quite  ralid.  The  sale  held  in  exe- 
cution of  the  decree  was,  it  was  urged, 
quite  proper  and  regular  and  defendant 
2'a  title  could  not  be  assailed 

The  two  main  points  among  other 
points  for  trial  in  the  Court  below  were, 
firstly,  whether  the  preliminary  decree, 
passed  by  the  High  Court  at  Bombay  by 
consent  of  the  defendant  in  that  suit,  was 
a  valid  decree  or  whether  it  was  obtained 
fraudulently;  secondly,  whether  the  final 
decree  for  sale  was  obtained  after  giving 
due  notice  to  the  appellant  Mt.  Par  a,  a 
Kuar,  or  whether  it  was  also  obtained 
fraudulently.  The  lexrned  Additional 
Subordinate  Judge  of  Fyzabad,  to  whose 
Court  the  suit  was  sent  for  trial,  held 
that  the  preliminary  decree  obtained  by 
consent  was  a  valid  decree  and  could  not 
be  challenged,  that  the  final  decree  for 
•ale  was  also  good  and  could  not  be  said 
to  have  been  obtained  fraudulently 
though  he  held  that  it  was  not  proved  to 
his  satisfaction  that  the  notice  of  the 
application  to  make  the  said  decree  abso- 
lute  had  been  given  to  Mt.  Paran  Kuar. 
On  these  findings  ho  held  that  the  sale  in 
favour  of  defendant  2  was  good  and  could 
not  be  challenged  and  in  result  he  dis- 
missed the  plaintiff's  suit. 

In, appeal  both  the  points  have  again 
been  contested  before  us;  on  behalf  of  the 
respondents  pbjection  has  been  taken  as 
to  the  accuracy  of  the  finding  arrived  at 
-by  the  lower  Court  on  the  question  of 


service  of  notice  on  Mt.  Paran  Kuar  ir* 
regard  to  the  application  for  making  the* 
decree  absolute-  We  have,  therefore,  to- 
decide  two  points,  namely  : 

(1)  Whether    the    consent    decree    is 
valid  ;  and 

(2)  Whether  notice  of  the   application 
making  the  decree   absolute   was   served 
upon  the  plaintiff-appellant  Paran  Kuar  ; 
if  not,  whether  it  would  make  the  decree- 
absolute  and   the    sale    held    thereunder, 
void  and  inoperative. 

We  now  proceed  to  give  our  decision  on> 
both  these  points  As  to  the  first  point 
it  has  been  contended  by  the  learned 
advocate  for  the  appellant  that  the> 
summons  of  the  original  suit  wis  served 
upon  Dr  Shiam  Sabal  on  6th  September 
1913  and  on  9th  September  1913  a  war- 
rant was  lodged  in  the  Bombay  High 
Court  by  the  said  Doctor  addressed  to  the 
Prothonotary,  High  Court,  Bombay,  to 
the  effect  that  he  intended  to  defend  tha 
suit  brought  by  Manni  Lil  Nanha  Lil 
Oandhi  and  had  'appointed  Messrs.. 
Dhunji  Shah  and  Bitli  walla  as  attorneys 
for  the  purpose  (vide  plaintiffs'  Ex.  13), 
It  is  contended  that  this  document  proves 
that  Dr.  Shiam  Sabal  intended  to  contasb 
the  suit  and  he  never  instructed  his  attor- 
neys to  confess  judgment  before  the  High 
Court  at  Bombay  No  evidence  hasr 
however,  been  led  on  the  point  The- 
above-named  attorneys  have  not  been 
examined  on  behalf  of  the  plaintiffs  in 
support  of  this  allegation.  The  conten- 
tion put  forward  on  behalf  of  plaintiffs  is 
merely  to  the  etfeot  that  the  Doctor  could 
not  have  instructed  his  attorneys  to  con- 
fess the  judgment  since  such  a  position 
would  be  against  the  tenor  of  Ex  13.  It 
was  also  urged  that  the  defendants  in  the 
present  case  had  given  no  evidence  to 
prove  that'the  Doctor  had  ever  authorised 
the  attorneys  to  confess  judgment.  We 
are  unable  to  accept  this  argument.  In 
our  opinion  there  is  a  presumption  at- 
taching to  tho  proceedings  of  the  High 
Court  at  Bombay  thit  they  wero  properly 
and  regularly  held,  It  must  be  assumed 
that  the  Court  must  have  satisfied  itself 
before  the  pissing  of  the  consent  decree 
that  the  person  confessing  judgment  had 
authority  on  behalf  of  the  defendant  in 
that  case  to  act  in  tbe  manner  in  which 
he  did.  We  refrain  from  presuming  that 
the  proceedings  wore  irregular.  It  was 
in  our  opinion  incumbent  on  the  plaintiff- 
appellant  to  prove  this  by  positive  evi- 
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stance  if  this  wag  fact.  No  evidence  hav- 
ing been  led  on  the  point  the  presump- 
tion remains  unrepudiated.  As  to  the 
argument  based  on  Ex.  13  it  appears  to 
us  sufficient  to  state  that  although,  on 
9th  September  1913  Dr  Shiam  Sabal  no 
<loubt  declared  his  intention  that  he  in- 
tended to  defend  the  suit  yet  ib  is  quite 
possible  that  subsequently,  on  advice 
given  to  him  he  changed  his  mind  and 
might  have  thought  it  proper  not  to  de- 
fend tWe  suit  but  to  confess  judgment. 
We,  therefore,  hold  that  the  preliminary 
decree  passed  by  the  High  Court  at 
Bombay  on  16fch  September  19L3  is  a 
valid  decree  and  the  plaintiffs-appellants 
have  failed  to  establish  that  it  is  vitia- 
ted by  fraud 

AB  to  the  second  point   we  have    heard 
the    parties    at   great    length    and    gone 
through  the  entire  evidence  on  the  record, 
both  documentary    and  oral.     We   regret 
to  observe  that   on  a  consideration   of  tho 
entire  evidence  on  the   record  we    have 
•come  to  a  different    conclusion    from  that 
Arrived  at  by  the  learned  Additional  Sub- 
ordinate Judge.     In  our  opinion  the  ser- 
vice of  the    notice   of  the    application,  to 
make  the  decree   absolute,   on  Mt.   Faran 
Kuar,  has  been   established   and  no  ques- 
tion of  the*  invalidity   of    that   decree  on 
the   ground   of  its   being  a  fraudulent  de- 
cree can  possibly  be  maintained.  The  orig- 
inal postal  acknowledgment  purporting  to 
bear  the  signature  of  Mt  Paran  Kuar  has 
been  filed  in  the  case.     It  is  Ex.  A  8  and 
formed  part  of  Ex.   B15  on    the   record  of 
tho  original  suit  brought  in    tho  Bombay 
High  Court.     This   document   is   proved 
•by  the  evidence  of  the   defendant    Manni 
Lai  Nan  ha  La.1  Gandhi  who  was  examined 
In  tho'oaso  as  D.  W  6. and  swears  on  oath 
that  this   was  the  acknowledgment  which 
was  received   by    him  through  the    post 
office      According  to  him  thoacknowledg- 
ment  was  in  regard  to  a  notice  of  the  ap- 
plication, filed  by  him  in  the  High  Court 
at  Bombay  for   the  passing  of  the   final 
decree,    which  wo,s   served  upon    her  and 
other  defendants  in  the  case. 

Two  objections  have  been  urged  against 
the  genuineness  of  this  postal  acknow- 
ledgment. One  is  to  the  effect  that  it 
-does  not  bear  the  postal  mark  of  Fyzabad 
.and  consequently  it  cannot  be  said -that  it 
lias  reached  tho  appellant,  Mt.  Paran 
Kuar,  who  is  resident  of  the  District  of 
Fyzabad.  The  other  objection  is  to  the 
effect  that  this  acknowledgment  does  not 


bear  her  signature  since  it  appears  to  be 
written  as  "  Paran  Kor  "  and  not  "  Paran 
Kuar  "which  is  her  actual  name.  We 
have  considered  both  these  objections  and 
it  appears  .to  us  that  none  of  them  has 
any  substance 

As  to  tho  first  objection  it  would  be 
enough  to  observe  that  sometimes  postal 
acknowledgments  do  nob  boar  the  seal  of 
the  post  office  of  delivery,  although  as  * 
rule  they  do,  (The  judgmeift  discussed 
evidence  as  to  these  two  objections 
and  concluding  against  appellant  in  res- 
pect of  both  proceeded  )  We  might  state 
that  in  our  opinion  there  is  a  presump- 
tion under  S  114,  Evidence  Act,  that  the 
letter  which  was  posted  at  Bombay, 
which  fact  is  established  by  tho  evidence 
of  D  W.  6,  and  which  contained  a  notice 
to  Mt.  Paran  Kuar  of  the  application  to 
make  the  decree  absolute  must  'have  in 
the  ordinary  course  of  business  reached 
her,  until  shown  to  the  contrary.  We 
also  feel  that  the  proceedings  of  the 
Bombay  High  Court  must  also  be  pre- 
sumed to  have  been  held  in  a  regular 
way.  The  High  Court  must  have  satis- 
fied itself  that  the  notice  of  the  applica- 
tion was  really  served  upon  the  appellant 
Paran  Kuar  It  is  no  doubt  open  to  her  to 
show  that  she  never  received  such  notice. 
Tho  attempt  was  made  by  her  but  we 
must  say  she  has  hopelessly  failed  in  the 
attempt. 

We,  therefore,  hold  that  tho  notice  of 
the  application  to  make  the  decree  abso- 
lute which  wag  sent  to  Mt.  Paran  Kuar  by 
the  attorneys  of  defendant  1  was  served 
upon  her  and  Unit  tho  decree  absolute 
dated  18th  February  1915  is  valid  and 
binding  upon  her.  No  question  of  fraud 
under  the  circumstances  arises  in  the 
oise  Wo,  therefore,  dismiss  this  appeal 
with  costs 


DD 


Appeal  dismissed. 
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BAZA,  J. 

Suraj  Prasad — Accused — Applicant 
V. 

Emperor  —  Complainant  —  Opposite 
Party. 

Criminal  Revn  No.  131  of  1928,  Deci- 
ded on  2nd  February  1929,  against  order 
of  Sess,  Judge,  Hardoi,  D/-  8th  December 
1928. 
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$  Penal  Code,  S.  411— Circumstances  con- 
vincing of  stolen  nature  of  property  are 
necessary  for  S.  411— Word  "believe"  there- 
in it  stronger  than  "suspect." 

The  word  "believe"  in  S.  411  is  stronger 
than  the  word  "suspect"  and  involves  the 
necessity  of  showing  that  the  accused. must 
have  felt  convinced  in  his  mind  that  the 
property  with  which  ho  was  dealing  was  a 
stolen  prcperty.  Mere  carelessness,  or  omis- 
sion to  inquire,  or  existence  of  reasons  to 
inspect  are  not  sufficient  grounds  to  accuse 
him  ,  C  .Bomw402,  Foil. 

K.  P.  Misra — for  Applicant. 

Government  Advocate — for  the  Crown 

Judgment — This  is  an  application  in 
criminal  revision  A  bullock  belonging 
to  one  Chhotoy  Lai  w-ia  found  missing 
on  15th  February  1928  It  was  traced  on 
21st  February  1928  in  the  Rawalpur 
bazar  in  the  possession  of  one  fiber  Khan 
Banjara  Rhor  Khan's  case  was  that  he 
had  purchased  the  bullock  from  Tika  Ram 
of  La.knor.  The  matter  was  reported  to 
the  police  and  the  result  was  that  Tika 
Ham  and  Suraj  Prasad  were  sent  up  for 
trial  Tika  Ham  was  charged  under 
S.  411,  I  P.  C  ,  and  Sura]  Prasad  under 
S.  414,  I.  P  C.  The  defence  of  Tika  Ram 
was  that  he  had  purchased  the  bullock 
from  one  Ram  Lai  under  a  receipt  His 
defence  was  not  accepted  by  trial  Court 
His  appeal  also  was  dismissed  by  the 
learned  Sessions  Judge  of  Hardoi.  The 
defence  of  Sura]  Prasad  was  that  he  knew 
Tika  Ham  and  so  he  identified  him  (Tika 
Ham)  at  the  time  the  bullock  was  sold 
to  Shor  Khan  He  said  that  he  did 
not  know  that  the  bullock  belonged  to 
Chhofcey  Lai  or  that  it  was  stolen  pro- 
perty He  stated  further  that  the  bullock 
was  in  the  possession  of  Tika  Ham  and 
that  he  had  simply  identified  Tika  Rim 
the  vendor  at  the  time  of  sale.  His  de- 
fence also  was  not  accepted  by  the  trial 
Court  His  appeal  was  also  dismissed  by 
the  learned  Sessions  Judge  of  Hardoi  on 
8th  December  1928 

He  filed  the  present  application  for 
revision  in  this  Court  on  20th  December 
1928  I  think  this  application  should  be 
accepted.  So  far  as  I  see,  there  is  no 
reliable  evidence  on  the  record  to  prove 
that  Sura]  Prasad  applicant  knew  or  had 
reason  to  believe  that  the  bullock  was 
stolen  property.  Jan  Mohammad  (P.W,  4) 
and  Sher  Khan  (P  \V  6)  are  the  only 
witnesses  with  respect  to  Suraj  Prasad's 
case.  The  charge  is  not  made  out  against 
Suraj  Prasad  oo  their  evidence  There  is 
nothing  in  their  evidence  to  show  that 


Suraj  Prasad  knew  or  had  reason  to  be- 
lieve that  the  bullock  was  stolen  property. 
As  pointed  out  in  the  case  of  Empress  v. 
Bango  Timaji  (1),  the  word  "believe"  in 
S  411,  I  P  C ,  is  much  stronger  than 
the  word  "suspect"  and  involves  the 
necessity  of  showing  that  the  circum- 
stances were  such  that  a  reasonable  man 
must  have  felt  convinced  in  his  mind  that 
the  property  with  which  he  was  dealing 
was  stolen  property  Et  is  not  sufficient 
in  such  a  case  to  show  that  the  accused 
person  was  careless,  or  that  he  had  reason 
to  suspect  that  the  property  was  stolen, 
or  that  he  did  not  make  sufficient  enquiry 
to  ascertain  whether  it  had  been  dis- 
honestly (honestly  ?)  acquired  As  therej 
is  nothing  to  show  that  Sura]  Prasad1 
knew  or  had  reason  to  believe  that  the 
bullock  was  stolen  property,  he  cannot  be 
legally  convicted  under  S  414,  I.  P.  C, 
Hence  I  accept  the  application,  set  aside 
the  conviction  and  sentence  and  direct 
that  Sura]  Prasad  be  acquitted.  He  is 
on  bail.  The  bail  bond  will  be  discharged, 

r,D  /n  K  Application  accepted 

(1)  [188L]  C  Horn.  402. 
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STUART.CJ,  AND  RAZA,  J. 

Sheo  Bahadur  Singh    and    another — 
Plaintiffs — Appellan  ts. 
v 

Naubat  S ingh  and  othej  s — Defendants 
— Respondents 

Second  Appeal  No  158  of  1928,  Deci- 
ded on  2nd  October  1928,  against  decree 
of  Addl  Dist,  Judge,  Gonda,  D/-  20th 
January  1928 

Transfer  of  Property  Act,  S.  60— Mortga- 
gor and  Mortgagee — Mortgagor  executing 
two  successive  mortgage-deeds —  Intention* 
to  pay  both  debts  together — Mortgagor  suing 
for  redemption  on  first  deed  only  — Mort- 
gagee contending  that  redemption  should 
not  be  allowed  until  other  debt  also  paid — 
Court  holding  that  two  debts  were  not  con- 
solidated and  decreeing  redemption  —  De- 
cision was  binding  on  parties  and  time- 
against  second  deed  accrued  when  debt  be- 
came payable  and  not  when  redemption, 
money  on  first  deed  was  paid— Lim,  Actr 
Art.  132. 

A  mortgagor  executed  two  sucoaaaive  mort- 
gage-da^ds  in  favour  of  the  mortgagee,  and  it 
wtva  intended  thnt  both  the  debts  should  be 
paid  together.  Mortgagor  sued  for  redemption 
on  the  first  deed  only.  Mortgagee  contended 
that  the  redemption  should  not  be  granted 
until  the  debt  on  the  other  deed  also  wae. 
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Eaid.  The  Court  held  that  the  two  mortgages 
ad  not  been  consolidated  and  decreed  the 
redemption.  In  his  suit  on  second  deed  the 
mortgagee  contended  that  time  accrued  for 
his  second  deed  only  when  redemption  money 
on  first  deed  was  paid. 

Held:  that  the  decision  of  the  Court  in  that 
suit  was  binding  on  the  parties  and  as  regards 
the  other  mortgage-deed  time  began  to  run 
only  when  the  debt  bacamq  payable  according 
to  bho  terms  of  the  deod  and  not  when  monay 
wan  paid  in  the  redemption  suit  on  the  flrbb 
deed.  [P  215  C  1] 

HadhM  Krishna—  for  Appellants. 

Kaslw  Prasad — for  Bespondeabs. 

Judgment— The  mortgagors  execubecl 
two  deeds  One  was  dated  9th  June 
1882.  It  was  a  deed  of  usufructiuiy 
mortgage  mortgaging  certain  land  with 
possession.  The  second  was  a  deod  of 
simple  mortgage  with  which  we  are  now 
concerned.  It  is  dated  23rd  December 
1886.  Under  this  deed  the  mortgagors 
agreed  to  repay  the  principal  and  interest 
within  15  years  -and  six  months.  The 
reason  for  fixing  ^this  particular  periol 
was,  that  under  the  terms  of  the  first  deed 
redemption  could  not  take  place  till  9th 
June  1902  and  it  was  the  intention  of 
the  parties  that  both  deeds  should  be 
paid  off  together.  The  mortgagors 
brought  a  suit  for  redemption  of  the  first 
deeJ  only,  and  in  that  suit  the  present 
plaintiffs-appellants  who  are  the  mort- 
gagees put  forward  a  claim  that  redemp- 
tion should  not  be  permitted  until  the 
amount  due  on  the  present  deed  was  also 
paid  off.  That  contention  was,  however, 
repelled  by  the  Courts  and  it  was  finally 
decided  by  Mr.  Dalai,  Judicial  Commis- 
sioner, in  Buniyad  Singh  v.  Naubat 
Singh  (i),  that  the  mortgagors  cjuld  re- 
deem the  first  deed  without  paying  up 
the  amount  due  on  the  second  The 
earned  Judicial  Commissioner  found  that 
there  had  been  no  consolidation  The 
parties  are  bound  by  that  decision.  The 
case  for  the  appellants  here  is  that  as 
ihe  money  was  paid  in  the  redemption 
suit  on  the  first  deed  in  the  year  1926, 
the  period  for  limitation  in  the  present 
suit  did  not  arise  till  1926.  We  are  un- 
able to  accept  this  view.  To  us  it  is 
clear  that  the  period  of  limitation  for  the 
present  deed  accrued  on  23rd"  June  1902, 
and  the  suit  4s  thus  time  barred.  \Ve 
dismiss  this  appeal  with  costs. 

S.N./R.K.  Appeal  dismissed. 


(1)  A.  I.  R,  1926  Oudh  59. 
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MISBA  AND  NANAVUTTY,  JJ. 

Chandra  Shekhar  Singh  and   others — 
Plaintiffs — Appellants, 
v. 

Jagjiuan  Bakhsh  Singh  and  another — 
Defendants — Respondents. 

First  Appeals  Nos.  HI  and  142  of  1927, 
Decided  on  5bh  September  1928,  from 
decree  of  Sub-Judge,  Fyzabad,  D/-  8th 
August  1928. 

(a)  Hindu  Law— Widow— Her  possession 
is  not  advene  to  reversioners  nor  I  ha. I  of 
person  in  possession  with  her  content. 

The  possession  of  a  Hindu  widow  for  her 
life  is  a  possession  to  which  she  is  entitled  by 
vntuo  of  law,  and  it  cannot  bj  deemed  to  be 
ads  erne  against  tha  roversionera  in  the  sense 
that  it  mighb  extinguish  their  rights.  Simi- 
larly if  any  person  during  the  lifetime  of  the 
widow  comes  into  possession  of  the  property 
with  the  consent  ol  the  widow,  hia  or  her  pos- 
session cannot  bo  doomed  to  be  adverse  to 
tham.  LP2L9U9J 

$  (b)  Hindu  Law — Widow  in  possession  of 
property  which  she  is  not  entitled  to  inherit 
—  Possession  is  adverse  unless  she  declare! 
herself  a  life-tenant  or  holds  with  rever- 
sioner's  consent. 

It  is  a  settled  rule  of  law  that  bho  possession 
of  a  Hindu  female,  in  respect  of  the  property 
to  which  sha  has  como  into  possession,  but  is 
no!;  entitled  to  it  by  way  of  inheritance  under 
th:  Hindu  law,  must  be  deemed  to  be  adverse 
to  the  revorsioners  and  cannot  be  considered 
to  be  that  of  a  more  life-estate  holder,  unless 
an  air<ingement  or  an  agreament  to  that  efiect 
is  proved  to  have  boon  arrived  at  between  her 
find  the  reversionera  or  unless  she  has  herself 
declared  that  sha  held  only  as  a  limited 
owner  possessed  of  A  life-estate  22  Cat.  445 
(P.  C.)  ,  2J  Cal.  GC1  (P.  C.);  A.  I.  -B.  1919  P.  U. 
CO  and  A  /,  ^.  1927  Oudh  138,  Foll.lP  221  0  1] 

B.it  the  more  fact  that  a  Hindu  female  de- 
clares that  she  is  in  possession  of  buch  pro- 
party  by  way  of  inheritance  do3S  not  show 
that  she  declarej  herself  to  be  in  possession  as 
a  limited  owner.  The  real  view  in  such  a 
cabe  would  be  that  she  not  being  entitled  to 
possession  by  way  of  inheritance,  her  possss- 
Bion  must  ba  deemed  to  bo  that  of  a  trespasser 
i\nd  consequently  adverao  against  the  rover- 
Bioners,  unless  thoy  prove  that  it  was  with 
their  consent.  [P  222  G  1] 

$  (c)  Adverse  possession — Equity  off  re- 
demption is  capable  of  adverse  possession- 
Transfer  of  Property  Act,  S.  60. 

It  cannot  be  maintained  as  a  wide  proposi- 
tion that  an  equity  of  redemption  can  never 
bo  considered  as  capable  of  adverse  possession. 
It  must  be  held  on  the  facts  established  in 
each  case  whether  they  would  amount  to  be 
the  cogent  evidence  of  adverse  possession  of 
the  equity  of  redemption:  132  Cal.  296  (P.  C.)  ; 
27  Bom,  43,  A.  I.  R.  1924  Oudh  40,  38  All.  411. 
JZcI.  on.  [P  228  0  1] 
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*  (d)  Adverte  posieiiioii— Nankar    allow- 
ance not    received     by    a     person    for    tome 
>cars— Right  to  receive  it    is    not  barred    by 
Advene  posienion — Denial  of  the    right  and 
continuous    receipt    thereof  by    the    holder 
must  be  proved. 

Tho  mare  fact  that  a  parson  h.is  nob  received 
his  nankar  allowance  for  somo  yoira  would 
not  destroy  hii  nghb  bo  tho  and  allowance. 
Ib  is  a  recurring  nghb  and  in  ordar  bo  eiba- 
bliflh  adverse  posaossion  in  reapact  of  such  a 
righb  ib  inuab  bo  cladrly  osbtblishad  by  cogenb 
evidonco  that  bho  right  bo  receive  tin  nankrir 
was  clearly  and  opanly  denied  bo  thi  cl.u- 
manb'a  knowlodgo,  and  th.ib  after  auch  denial, 
tho  parson  sobting  up  advorai  posaesaion  h,id 
been  continually  in  roooipb  bhereof  by  virbuo 
of  inoh  an  aaaorbed  nghb.  [P  224  0  2j 

A  P.  Sen,  M.  U  Qidwai  and  B.  N. 
Ray—for  Appellants. 

M.  Wasim  and  Khahquzzaman — for 
Respondents. 

Judgment. — These  two  appeals  arise 
oub  of  a  suit  for  possession  and  mesne 
profits  from  the  decree  of  the  learned 
Subordinate  Judge,  Fyzabad,  dated  8th 
August  1927.  The  attached  pedigree*  will 
show  the  relationship  between  the  par- 
ties and  will  also  indicate  the  respective 
dates  of  the  deaths  of  various  persons, 
which  are  for  the  decision  of  this  case 
relevant.  The  facts  of  the  case  are  rather 
complicated  and  will  have  to  be  stated  in 
detail 

As  will  nppjtir  from  the  pedigree  the 
plaintiffs  in  this  case  are  the  sons  and 
grandsons  of  one  Karnta  Bakhsh,  son  of 
ShoD  P.il  Singh  and  the  defendants  are 
the  grandsons  of  one  Sitla  Bikhsh  shown 
in  the  peligrea  The  property  in  suit 
consists  of  the  zimindari  property  en- 
terel  in  list  B  attache!  to  the  plaint, 
the  right  to  recover  ninkrir  allowance 
from  the  Ajulhia  estate,  and  certain 
specific  plots  of  laid  The  plaintiffs  also 
prayo.1  for  recovery  of  posaession  of  a 
house  together  with  a  well  and  for  mesne 
profits  us  well  as  for  a  certain  sum  on 
accju'it  of  costs  of  the  material  of  that 
house  and  for  damages.  We  may  at  once 
stite  that  wo  are  not  in  any  wav  con- 
cerned in  this  appeal  with  the  house,  or 
the  megne  profits  or  the  cost  of  material 
of  the  house  or  damages.  The  enquiry 
into  these  matters  has  been  postponed 
by  the  lower  Court  till  after  the  deci- 
sion of  the  suit. 

It  is  necessary  to  state  that  the  property 
consists  of  unierproprietary  (zimindari) 
property  in  villages  Khandarkha.,  Debii, 

*  For  pedigree  see  p.  217. 


Khunnipur  and  Bodaipur,  district  Fyza- 
bad. The  superior  proprietor  of  all 
these  villages  is  the  Ajudhia  estate.  The 
nankiir  allowance  in  dispute  consists  of 
Rg  108-0-9  out  of  a  larger  sum,  which  is 
receive  1  by  the  membars  of  the  family 
from  the  Ajuihia  estate.  The  spaoifie 
plobs  of  land  consist  of  four  plots 
Nos  1713,  1716,  1718  and  1719,  situate 
in  village  Debai,  nimed  above. 

In  ordor  to  understand  the  ciao  of  tho 
plaintiffs  it  is  necessary  to  classify  the 
property  entered  in  list  B  attached  to  tho 
plaint  into  three  classes  mentioned 
below  : 

Clusg  I — aonsiaba  of  the  property  which  ba- 
longid  bo  Ambika  lUkhsh,  bho  husband  of  Mt, 
Riinkali,  and  which  after  hia  donth  pisiod  on 
bo  Mb.  Kamktli,  hia  widow.  Thia  property 
consists  of  shares  in  villages  Kandarkha, 
Khunnipur  and  Bodaipur. 

Claaa  II—  consisbs  of  bho  property  which  be- 
longed bo  Sffnb  Bfikhah,  son  of  Harpal  Singh, 
And  affcc;r  hia  deabh  came  inbo  possession  of  hia 
widow  Mb.  Hana  Raj  Knar  and  after  her  death 
a  moieby  of  it  Game  in  tho  possession  of  Mfc. 
Ahbaran  Knar,  mother  of  Ambika  Bakhsh,  and 
widow  of  A  mm  Singh,  and  after  hor  deabh  in 
the  poaaeabion  of  Mb.  Rarakali.  Thia  property 
ia  also  situate  in  villagos  Kandarkha,  Dabai 
and  Khunnipur. 

Glass  III — consists  of  tho  property,  whioh 
once  belonged  to  Dirigbbijai  Singh  and  after 
hn  death  came  inbo  possession  of  Mb.  Anar 
Knar,  and  after  her  death  1/Gbh  ahare  of  the 
aims  oame  inbo  possession  of  Mb.  Ahbaran 
Kunr,  mother  of  Ambika  Bakhsh  and  after  her 
doitli  inbo  bhe  possession  of  Mb.  Rimkali, 

Tho  four  plots  of  land  as  mentioned 
above  si  bin  to  in  village  Dobii  are  those 
which  f.ill  into  the  sho-re  of  Mt.  Rimkali 
by  virLue  of  a  pirtition  of  the  revenue 
Court  held  in  tlie  year  1923-  In  order 
to  understand  the  plaintiff's  ciae,  we 
think  it  also  necessary  to  mention  hero 
tho  (lj,tos  of  bhe  deaths  of  various  parsons 
rae-itio'ied  above,  which  are  relevant  for 
tho  pnrpjses  of  this  case  and  about  whioh 
except  in  one  case  there  is  no  further  dis- 
pute between  the  pirties. 

Aman  Singh,  father  of  Ambika  Bikhsh 
Singh  died  prior  to  1875  whereis 
Ambit*  Bikhsh  Singh  died  in  1881. 
The  defendants,  however,  do  not  admit 
this  but  allege  tint  both  died  in 
1881,  Ambika  having,  diol  a  few  days 
prior  to  Am  in  Mt,  Anar  Kuir,  mother 
of  Dngbijai  Singh  and  widow  of  Shoirjij 
Singh,  die  I  in  1881.  Mt  liana  Rij  Kunr, 
widow  of  Sant  Bikhsh,  diel  in  1896.  Mt. 
Ahbu-dn  Kuar,  mother  of  Ambiki  Bikhsh 
Singh,  diel  in  1905  Mt  Bunktili,  widow 
of  Ambika  Bikhsh  Singh,  died  in  Miroh 
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1923.  We  may  also  mention  that  the 
present  suit  was  brought  in  March  1926. 
The  plaintiffs'  case  regarding  the  proper- 
ty mentioned  in  Class  I  is  that  it  belong- 
ed to  Ambika  Bakhsh  Singh,  and  after 
his  death  went  to  his  widow  Mt  Ram- 
kali,  who  was  then  of  tender  years 
(in  age)  and  was  helped  in  tho  manage- 
ment of  the  same  by  hor  mother-in-law, 
Mt.  Ahbaran  Kuar.  Mt  lUmkali  was  in 
possession  of  the  said  esUle  as  a  Hindu 
widow,  and  she  having  died  in  1923,  the 
plaintiffs  are  entitled  to  tho  said  proper- 
ty as  next  reversioners  of  her  husband, 
the  defendants  having  no  title  to  it  in 
the  presence  of  the  plaintiffs. 


the  death  of  Mt.  Anar  Kuar  in  1881  half 
the  property  went  to  the  branch  of  Sital 
Bikhsh  Singh,  the  ancestor  of  the  defan- 
dants,  and  half  the  property  was  divided 
among  three  branches,  each  taking  l/6th. 
One  of  tho  said  branch  was  that  of  Sant 
Bikhsli,  the  other  being  that  of  Kamt* 
Bikhsh,  ancestor  of  the  plaintiffs,  and 
the  third  being  that  of  Amin  Singh, 
This  share  was  in  patti  Sheo  Raj  Singh, 
named  after  the  husband  of  Mt  Anar 
Kuar.  The  plaintiffs'  case  is  that  the 
share  which  Mt.  Ahbaran  Kuar  got  in 
the  said  property  was  also  that  of  a  life- 
estate  without  power  of  alienation  with 
the  consent  of  their  ancestor  Kamfca 
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The  plaintiffs1  case  regarding  the  pro- 
perty mentioned  in  Class  IE  is  that  alter 
the  death  of  Mt.  Hans  Rij  Kuar  in  1896, 
Kamta  Bakhsh  Singh,  their  predecessor- 
in-title,  became  entitled  to  the  whole  of 
it,  but  he  got  mutation  effected  in  res- 
pect of  a  moiety  thereof  in  favour  o^Mt, 
Ahbaran  Kuar  giving  her  a  life-estato 
with  no  power  of  alienation,  and  that 
after  the  death  of  Mt.  Ahbaran  KUEUT, 
Mt.  Ramkali  also  entered  into  possession 
of  the  said  property  as  a  Hindu  widow 
and  now  after  her  death  -in  1923,  tho 
plaintiffs  are  entitled  to  that  properly  as 
well, 

The  plaintiffs'  case  regarding  the  pro- 
perty mentioned  in  Class  HE  is  that  after 


Bikhsh  Singh,  and  consequently  she  pos 
sessed  only  a  widow's  estate  in  the  said 
property,  and  Mt  Rimkali  who  came 
into  possesssion  thereof  after  the  death 
of  Ahbaran  Kuar  was  also  in  possession 
as  a  life-estate  holder,  and  after  her  death 
the  plaintiffs  as  the  next  reversioners  of 
her  husband  are  entitled  to  the  said  pro- 
perty 

In  this  Court  the  plaintiffs  appliol  to 
us  for  the  amendment  of  their  plaint  to 
the  effect  that  if  all  these  properties  be 
held  to  be  absolute  properties  of  Mt. 
Ramkali  and  as  such  her  streedhan,  they 
being  the  nearer  heirs  of  hor  husband  are 
the  heira  of  her  streedhan  property  alao, 
there  being  no  other  preferential  heirs  in 
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existence.  The  amendment  was  not 
opposed  by  the  defendants  and  we  have 
allowed  it.  It  was  also  admitted  on  be- 
half of  the  defendants  that  the  plaintiffs 
are  the  streedhan  heirs  of  Mt.  Bamkali. 

It  will  thus  appear  from  what  we 
have  stated  above  that  the  case  of  the 
plaintiffs  is  that  Mt  Ram  kali  was  in 
possession  of  all  the  various  properties 
in  suit  as  a  Hindu  widow  and  that  u'zey  as 
the  next  reversions™  of  her  husband  are 
now  entitled  to  it  In  the  alternative  their 
case  is  that  if  any  item  of  the  property 
in  suit  be  held  to  bo  the  absolute  proper- 
ty of  Mt.  Bamkali ,  I  hoy  are  also  entitled 
to  it,  being  the  sbreedhan  heirs  of  the  said 
Jady 

The  defendants  contend  that  the  posses- 
sion of  Mt  Bamkali  in  respect  of  none  of 
the  property  in  suit  was  that  of  a  Hindu 
widow.  As  to  the  property  mentioned 
in  Class  [  their  case  is  that  Ambika 
Singh  died  during  the  lifetime  of  his 
father  Atnan  Singh  and  consequently  Mt. 
Bamkali  had  no  right  to  inherit  the  pro- 
perty in  suit,  and  that  if  she  remained 
in  possession,  her  possession  must  be 
deemed  adverse  They  also  denied  that 
Mt.  Ah  b  a  ran  Knar  was  in  possession  of 
the  property  as  a  life-estate  holder  and 
that  Mt  Bamkali  succeeded  her  in  the 
same  capacity.  Their  contention  is  that 
Mt.  Ahbaran  Kuar  was  in  possession 
without  any  title  and  thus  her  possession 
must  be  deemed  to  be  adverse  and  if  Mt 
Bamkali  came  into  posscstion  of  the  said 
property  whether  in  her  lifetime  or 
after  her  death  her  possession  must  also 
be  deemed  to  bo  adverse. 

As  to  the  nankar  allowance  they  also 
denied  the  plaintiffs'  title  and  set  up  the 
adverse  possession  of  Mt  Bamkali  in 
respect  thereof.  They  also  contended  that 
the  effect  of  the  revenue  partition  was 
that  Mt  Bamkali  should  be  deemed  to 
be  the  absolute  owner  of  the  four  above 
mentioned  plots  in  the  village  Debai.  and 
that  plaintiffs  could  not  claim  those  plots. 

With  regard  to  these  various  kinds  of 
the  property  they  sot  up  a  deed  of  gift  of 
6th  November  1922,  executed  in  their 
favour  by  Mt.  Bamkali  and  also  a  lease  for 
thirty  years  executed  in  their  favour  by 
her  on  the  same  date. 

The  plaintiffs  denied  the  validity  of 
the  deed  of  gift  and  of  the  lease  and  urged 
that  in  any  case  they  wore  entitled  to  the 
lessor's  interest  at  present  and  to  the 
actual  possession  of  the  property  after 


thirty  years  since  they  were  the  heirs  of 
Mt.  Bamkali. 

We  might  also  mention  one  more  point 
and  it  is  regarding  ths  share  in  the  vil- 
lage Khunnipur.  The  plaintiffs  alleged 
that  apart  from  the  above  allegations 
neither  Mt.  Ahbaran  Kuar  nor  Mt,  Bam- 
kali WAS  in  possession  of  the  said  share, 
but  that  it  had  been  in  possession 
of  the  mortgagees  one  after  another 
and  that  the  plaintiffs  had  redeemed 
that  property  from  the  last  mort- 
gagee and  were  now  in  possession  of  the 
same  Their  cise,  therefore,  in  regard  to 
this  propoi  ty  is  that  there  could  be  no 
adverse  psasession  of  Mt,  Bamkali  in  res- 
pect of  the  sime. 

From  the  pleadings  stated  above  it 
will  appear  that  the  principal  points  for 
trial  in  the  case  were  as  follows  : 

(1)  Whether  Ambika   Bakhsh    had    survived 
his  father  A  man  Singh  ? 

(2)  Whether  Mt,  Ahbaran  Kuar  waa  in    pos- 
session us  a  hfe-ORtate  holder  with  the  permis- 
sion of  the  plaintiffs  or  whether  her  possession 
was  adverse  ? 

(3)  Whether  the  possession  of   Mt.    Ramkali 
was    m    respect    of    any  of  the  propoi  ty  in  suit 
that  of  a  Hindu  widow  of  whether  her    passeB- 
sion  waa  also  adverse  ? 

(4)  Whether  the  share  in  village  Khunnipur 
had  been  in  possession  of  mortgagees  one  after 
another   and    whether   the   plaintiffs   had   re- 
deemed the  last  mortgagee  and  whether  under 
Lheao  cucumstancoi  either  Mt.  Ahbaran  Kuar 
or  Mt.  Ramkali  could  be  deemed  to    have  been 
in  adverse  possession  of  the  same  ? 

(5)  Whether  the  plamtifls    were   entitled   bo 
tho  nankar  allowance,  claimed  by  them  ? 

(G)  Whether  Mt.  Bamkali  was  the  absolute 
owner  of  the  four  plots  of  land  in  village 
Dobai,  which  had  fallen  to  her  share  at  the 
time  of  the  partition. 

A  number  of  issues  were  framed  in  the 
trial  Court  but  the  principal  points 
covered  by  them  have  been  mentioned  by 
us  above.  The  learned  Subordinate  Judge 
of  Fyzabad  found  that  Ambika  Bakhsh 
Singh  survived  Aman  Singh  ;  that  Mt. 
Ahbaran  Kuar  was  in  possession  as  life- 
estate  holder  with  the  permission  of  the 
predecessor-in-title  of  the  plaintiffs;  that 
Mt  Ramkali's  possession  in  regard  to  the 
property  mentioned  in  Class  I  was  that 
of  a  Hindu  widow  and  that  her  posses- 
sion with  regard  to  the  property  men- 
tioned in  Classes  II  and  III  was  adverse. 
He  also  found  that  the  possession  of  the 
mortgagees  over  the  share  in  the  village 
Khunnipur  had  not  been  established,  nor 
the  fact  of  the  redemption  by  the  plain- 
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tiffs  of  the  said  property.  He,  however, 
held  that  the  plaintiffs1  right  to  the 
nankar  allowance  in  suit  was  established 
but  they  were  not  entitled  to  claim  the 
four  plots  of  land,  since  they  were  the  ab- 
solute property  of  Mfc.  Bamkali  As  to 
the  property  regarding  which  the  learned 
Subordinate  Judge  held  that  Mt  Barakali 
was  absolute  owner  by  virtue  of  her  ad- 
vei se  possession  or  partition,  he  upheld 
the  deed  of  gift  and  the  lease  dated  6th 
November  1922.  He,  therefore,  dismissed 
the  plaintiffs'  suit  in  respect  of  those 
iteras  of  the  property  and  decreed  it  in 
respect  of  the  rest 

Both  parties  have  now  appealed  to  this 
Court  against  the  decree  of  the  Subordi- 
nate Judge,  the  plaintiffs  appeal  being 
First  Civil  Appeal  No.  141  of  1927,  and 
the  defendants'  appeal  being  First  Civil 
Appeal  No.  142  of  1927  The  result  of 
these  two  appeals  is  that  all  the  points, 
which  were  decided  by  tho  learned  Sub- 
ordinate Judge,  now  require  a  decision 
from  ua,  and  the  whole  case  has,  there- 
fore, been  argued  in  respect  of  each  of  the 
point  on  botb  sides  We  therefore,  now 
proceed  to  give  our  findings  in  respect  of 
each  of  tho  points  stated  above  as  the 
main  points  for  trial  in  the  Court  below 

As  to  point  No  1 

Whether  Ambika  Bakhsh  Singh  had 
survived  his  father  Aman  Singh.  (Tho 
judgment  discussed  the  evidence  and 
concluded  as  follows).  We  are,  therefore, 
of  opinion  that  it  has  been  satisfactorily 
established  that  Ambika  Bakhsh  survived 
his  father  Aman  Singh.  The  first  point, 
is,  therefore,  decided  against  the  defen- 
dants and  in  favour  of  the  plaintiffs 

As  to  point  No  2. 

Whether  Mt.  Ahbaran  Kuar  was  in 
possession  as  a  life-estate  holder  with 
the  permission  of  the  plaintiffs  or  whe- 
ther her  possession  was  adverse  ? 

We  may  state  that  this  point  is 
covered'  by  issues  3,  5  and  8  and  has  been 
found  by  the  learned  Subordinate  Judge 
in  favour  of  the  plaintiffs.  It  is  clear 
from  the  evidence  on  the  record  that  Mt. 
Ra  ID  kali  and  Mt  Ahbaran  Kuar  both 
lived  together,  and  that  the  relations  bet- 
ween the  daughter-in-law  and  the  mother* 
in- law  were  quite  good.  That  fact  shows 
that  both  of  them  maintained  themselves 
out  of  the  income  of  the  same  property 
and  under  these  circumstances  it  cannot 
be  said  that  the  possession  of  the  mother- 
in-law  was  in  any  way  adverse  to  the 


daughter-in-law.     As  to  whether  it   was 
adverse  to  the  plaintiffs  we  find  it  estab- 
lished   from  the  evidence  on  the  record 
that  it   was  not  so.     Regarding  the  pro- 
perty which  came  to  Mt  Bamkali  as  heir 
to  her  husband  Ambika  Bikhsh  Singh    it 
is  evident  that  the  possession  of  Ahbaran 
Kuar  could  not  be  deemed    to  be  adverse 
to  the  plaintiff    as  long  as   Mt   Bamkali 
lived.     Their  right    to  possession   of  the> 
said  property  would  accrue  only  after  the- 
death  of    Mt.  Bamkali  and    if  any   other 
person   with  the  consent  of  Mt.  Bamkali 
was    in   possession   during   her   lifetime- 
her   possession  could    not   be  deemed    to- 
be  adverse  against  them      The  possession 
of  a  Hindu  widow  for  her   life   is  a   pos- 
session to  which  she  is  entitled  by  virtue 
of  law,   and  it  cannot   be  deemed   to  be 
adverse   against  the    reversioners  in    the| 
sense    that    it    might   extinguish    their 
rights.     Similarly    if  any    person  during: 
the  lifetime   of    tho   widow   comes    intoj 
possession  of  the  property  with  the   cpn-j 
sent  of  the  widow,  his  or  her    possession, 
cannot    be    deemed    to    be    adverse     to, 
them      As    to  the   property    which    was' 
left   by  Mt   Anar  Kuar,  mother  of  Drig- 
bijai    Singh,    and  by    Mfc   Hansraj  KuarF 
widow   of    Sant    Bjikhsh  Singh,  we   findi 
that  Mt   Ahbaran  Kuar  was  not   entitled 
to   get  any  share  out  of  those  properties, 
since  her  husband  Aman  Singh  had   died 
before    the   death  of    Anar  Kuar   or    the 
death  of  Mt  Hansra]  Kuar,  when  the  suc- 
cession should  be  deemed  to  have  opened. 
As  to    the  property  held  by  Anar  Kuar 
it  is  clear  that  aftqr  her  death  in  1881   it 
was   divided  between  the  two   branches,, 
one    consisting    of    the    defendants    and 
the   other   consisting  of    Bakhsh    Singh, 
Kamta  Bjikhsh    and  Ambika  Bikhsh,  all 
descendants  of  Balwant  Singh.    After  tho 
death  of   Mt.  Hansraj  Kuar  in  1896   Mt, 
Ahbaran   Kuar   applied   for  mutation   of 
names   and  the  plaintiffs  filed   objections 
and  ultimately  a  compromise  was  arrived 
at   to  the  effect  that   half  the  property 
should    be  recorded  in  the  name  of   Mt. 
Ahbaran  Kuar   for  her  life  only   without 
the  power  of  alienation  and  that  tho  other 
half   should  be    recorded  in  the  name   of 
the      objectors.      This     would     appear 
from      Ex.  '  45,     which    is    printed     on 
P.  B.  36,   part  3.     The  compromise   was. 
filed  in  the  mutation  case  relating  to  vil- 
lage Kandarkha  and  is  dated  27th  August? 
1896      The  compromise  purports  to  have 
been   signed  by  Chandra   Shekhar  Singh 
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the  plaintiff  and  Mb.  Ahbaran  Kuar.  The 
revenue  Court  ordered  the  mutation  of 
names  to  bo  effected  in  accordance  with 
the  compromise  on  2l9t  November  1896. 
It  appears  from  the  record  that  in  regard 
to  village  Debai  the  name  of  Mt.  Ahbaran 
Kuar  W.IB  entered  by  virtue  of  the  order 
of  the  same  date :  vide  Ex  39  This 
shows  that  it  was  by  virtue  of  the  same 
compromise  that  mutation  was  effected 
iu  favour  of  Mt.  Ahbaran  Kuar  in  respect 
of  that  village  also.  It  is  in  evidence  of 
P.  W.  8  that  mutation  in  favour  of  Mt. 
Ahbaran  Kuar  in  respect  of  all  the  vil- 
lages waa  by  virtue  of  tho  said  compro- 
mise. The  witness  has  boon  believed  by 
the  learned  Subordinate  Judge  and  we  do 
not  see  any  reason  why  his  testimony 
should  be  rejected.  It  is  also  proved  by  the 
khewat  of  the  village  Khunnipur  (Ex.  40 
printed  on  P.  R.  8)  that  the  mutation  was 
effected  in  favour  of  Mt.  Ahbaran  Kuar  in 
the  same  proportion  as  the  two  other 
villages.  The  learned  Subordinate  Judge 
says  that  this  fact  indicates  that  the 
mutation  must  have  been  effected  in  res- 
pect of  this  village  also  jp  pursuance  of 
the  compromise  mentioned  above.  We 
agree  with  him  In  a  case  decided  by 
this  Court  and  reported  in  Bam  Abhilakh 
v.  M t  Chaurasi  (l),  it  was  held  that  in 
similar  circumstances  it  may  be  presumed 
that  possession  in  regard  to  the  entire 
property  was  by  virtue  of  a  compromise. 
We  adhere  to  the  view  of  law  taken  in 
that  oase  It  appears  to  us  to  be  there- 
fore clearly  established  that  the  muta- 
tion in  favour  of  Mt  Ahbaran  Kuar  in 
respect  of  all  the  villages  was  made  in 
pursuance  of  a  compromise  between  her 
and  the  plaintiffs,  which  was  to  the  ef- 
fect that  she  was  to  remain  in  possession 
of  the  share  given  to  her  for  her  life  and 
without  any  power  of  alienation  Indeed 
this  finding  of  tho  learned  Subordinate 
Judge  was  not  assailed  by  the  learned 
counsel  on  behalf  of  the  defendants-res- 
pondents during  the  course  of  the  argu- 
ments in  appeal  We  therefore  find  that 
Mt.  Abharan  Kuar  was  in  possession  of 
property  entered  in  her  name  with  the 
consent  of  the  plaintiffs  and  that  her  pos- 
session in  respect  thereof  could  not  be 
deemed  to  be  adverse 

As  to  point  No  3. 

Whether  the  possession  of  Mt.  Bam- 
kali was  in  respect  of  any  of  the  pro- 
perty  in  suit  that  of  a  Hindu  widow 
1  1)  A,  I.  R,  1927  Oudh  582.  " 


or  whether  her  possession  was  also 
adverse  —  This  point  is  embodied  in 
issue  6.  This  is  one  of  the  most  im- 
portant points  in  the  case.  The  question 
which  we  have  to  deal  with  under  this 
head  relates  to  the  nature  of  possession 
of  Mt.  B&mkali  in  respecb  of  different 
classes  of  property,  oi  which  she  wag  in 
possession.  As  to  the  property  of  Class 
1,  which  belonged  to  Ambika  Bakhsh 
and  was  mutated  in  favour  of  his  widow 
Mt  Bamkali  after  his  death,  there  is  no 
difficulty.  Tho  only  point  urged  by  the 
defendants  in  that  connexion  was  that 
Ambika  Bakhsh  had  died  during  tha  life- 
time of  his  father  Aman  Singh  and  con- 
sequently Mt.  Bimkali  had  not  succeeded 
to  that  property  as  a  Hindu  widow.  We 
have  already  dealt  with  this  question 
under  the  first  point.  We  have  agreed 
with  the  finding  of  the  learned  Subordi- 
nate Judge  on  this  point  that  Ambika 
Bikhsh  survived  Aman  Singh.  In  that 
view  of  the  case  there  can  be  no  doubt 
that  Mt  Bamkali  succeeded  to  that  pro- 
perty as  a  Hindu  widow  and  the  plain- 
tiffs are  now  entitled  to  it  as  the  next 
reversioners  of  her  husband.  It  is  in 
regard  to  this  property  that  the  claim  of 
the  plaintiffs  has  been  decreed  by  the 
learned  Subordinate  Judge.  Wo,  therefore, 
maintain  that  part  of  the  decree  of  the 
learned  Subordinate  Judge  and  hold  that 
Mt  Bamkali  could  not  be  considered  to  be 
in  adverse  possession  of  that  property 

Tho  question  of  adverse  possession 
only  arises  in  respect  of  tho  property 
which  was  in  possession  of  Mt  Ahbaran 
Kuar,  tho  mother  of  Ambika  Bakhsh, 
and  after  her  death  it  came  into  the 
possession  of  Mt  Bamkali  To  bo 
strictly  accurate  the  mutation  of  name 
in  respect  of  the  property  situate  in 
Dobai  was  with  tho  consent  of  Mt. 
Ahbaran  Kuar  effected  in  favour  of  Mt 
Bamkali  during  her  lifetime.  The  ques- 
tion whether  she  obtained  possession 
of  that  property  during  the  lifetime  of 
Mt.  Ahbaran  Kuar,  or  after  her  death 
is  in  our  opinion  immaterial  because  it 
is  admitted  that  except  the  share  in  vil- 
lage Khunnipur,  which  is  alleged  by  the 
plaintiffs  to  have  been  in  the  possession 
of  the  mortgagees  and  in  their  possession 
after  redemption,  she  remained  in  pos- 
session of  the  entire  property,  which 
was  originally  mutated  in  favour  of 
Mt.  Ahbaran  Kuar  for  more  than  12 
years  after  her  death.  The  learned  Sub- 
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ordinate  Judge  has  found  that  Mt.  Ahba- 
ran Kuar  died  somewhere  in  1895  and  it 
is  admitted  that  Mt  Ram  kali  died  in 
1923. 

In  order  to  determine  the  nature  of 
possession  of  Mt  B'imkali  in  respect  of 
the  property  which  came  to  her  posses- 
sion either  during  the  lifetime  of  Mt. 
Ahbaran  Kuar  or  after  her  death  we 
have  to  see  what  the  law  on  the  subject  is. 

It  is  a  settled  rule  of  law  that  the  pos- 
jsession'of  a  Hindu  female,  in  respect  of 
Ithe  property  to  which  she  has  come  into 
{possession,  but  is  not  entitled  to  it  by 
way  of  inheritance  under  the  Hindu  law. 
must  be  deemed  to  be  adverse  to  the 
reversioners  and  cannot  be  considered  to 
be  that  of  a  mere  life-estate  holder,  un- 
less an  arrangement  or  an  agreement  to 
that  eiloct  is  proved  to  have  been  arrived 
at  between  her  and  the  reversioners  or 
unless  she  has  herself  declared  that  she 
held  only  as  a  limited  owner  possessed 
of  a  life-estato.  This  rule  of  law  will 
be  found  to  be  laid  down  in  two  decisions 
of  their  Lordships  of  the  Privy  Council, 
one  reported  in  Mt.  Lachhan  Kunwar  v. 
Manor ath  Ram  (2)  and  the  other  re- 
ported in  Sham  Koer  v.  Dah  Koer  (3). 
In  the  former  case  it  was  laid  down  by 
their  Lordships  that  where  a  Hindu 
female  made  a  clear  declaration  either 
at  the  time  when  she  took  possession  or 
subsequently  that  she  tojk  the  property 
as  a  Hindu  widow,  her  possession  could 
not  be  deemed  to  be  adverse  to  the  rovor- 
sioners,  who  would  be  entitled  to  the 
properly  after  hor  death  This  proposi- 
tion is  based  upon  the  elementary  prin- 
ciple of  law  that  no  man  can  acquire  by 
adverse  possession  a  right  higher  than 
what  he  declares  to  be  in  possession  of. 
In  the  latter  case  it  was  laid  down  by 
their  Lordships  that  if  a  Hindu  female 
be  shown  to  have  come  into  possession 
of  a  property,  to  which  she  was  not 
entitled  by  way  of  inheritance,  as  a  result 
of  arrangement  with  the  reversionary 
heirs,  her  possession  oinnot  be  deemed 
to  be  adverse  against  them,  ani  they 
would  be  entitled  to  recover  the  property 
after  her  death.  This  proposition  is 
based  upon  another  elementary  principle  of 
law  which  is  to  the  effect  that  a  person's 
possession  ainmt  be  deemed  to  ba  ad- 

(2)  [1815]  22  Cal.    445=221.    Ar25=G~Si^. 
523  (P.O.). 

(3)  [19021  29  Gal.  604  =  29  I.  A.  132=6  0.  W. 
N,  057=8  Sar.  280  (P.O.). 


verse  to    another   when   he  enters  upon 
it  with  his  consent. 

The  rule  of  law  stated  by  us  in  regard 
to  the  possession  of  a  Hindu  female  as 
enunciated  by  their  Lordships  of  the 
Privy  Council  in  the  two  cases  quoted 
above  was  again  affirmed  by  their  Lord- 
ships in  a  subsequent  case  reported  in- 
Satgur  Prasadh  v.  Rishore  Lai  (4). 
It  was  recently  followed  by  a  Bench  of 
this  Court  in  Raj  Bahadur  Singh  v. 
Kadhaiya  Bakhsh  Singh  (5),  to  which 
one  of  us  was  pirty.  We  have,  there- 
fore, to  see  whether  Mt.  Earn  kali's  pos- 
session in  respect  of  the  property  which 
was  in  possession  of  Mt.  Ahbaran  Kuar 
could  after  her  death  be  doomed  to  be 
ascribable  to  any  one  of  the  two  prin- 
ciples laid  down  by  the  Privy  Council. 
As  to  village  Ka.nda.rkha  we  find  thufc 
Mt.  Ahbaran  Kuir  got  mutation  of  name 
effected  in  favour  of  Mt  lUmkali  in  her 
own  life  time.  This  would  appear  from 
Ex  49,  which  will  be  found  printed  on 
P.  B.  43  of  part  3,  which  is  an  extract 
from  mutition  register  in  respect  of 
pukhtadari  haciyat  in  village  Kan- 
darkha.  It  snows  that  Mt.  Bamkali'a 
name  was  entered  in  place  of  Mt.  Abba- 
rau  Kuar  by  virtue  of  inheritance  due  to 
old  ago.  The  actual  words  used  in  the 
vernacular  are  "  Wirasat  alam  zaiefi  " 

It  is  difficult  to  follow  the  legal 
significance  of  this  expression  because 
a  right  of  inheritance  cannot  be  deemed 
to  accrue  during  Lhe  lifetime  of  a. 
person,  who  is  old.  Such  right  can 
only  accrue  after  his  doa-th.  What 
appears  to  us  to  be  the  real  moining 
of  this  is  that  Mt.  Ahbaran  Kuar  had  got 
old  and  therefore  she  put  Mt.  Bamkali 
in  possession  of  the  property  and  because 
the  revenue  Courts  would  only  recognize 
possession  obtiinel  either  by  inheritance 
or  transfer,  it  was  thought  proper  in  this 
00,30  to  describe  her  coming  into  posses- 
sion of  the  property  by  vii  tue  of  inheri- 
tance. The  order  is  dated  28th  July 
1904  and  the  entry  was  made  by  the 
pit  war i  in  the  village  registers  on  the 
8th  October  1904  The  learned  Sub- 
ordinate  Judge  has  found  that  Mt  Ahba- 
ran Kuar  died  in  1905,  with  which  find- 
ing we  quite  agree,  and  consequently  it 
is  proved  clearly  from  this  document 
that  the  mutitinn  of  namos  was  effected 


(4)  A.  L.  R.  191'J    P.    0.   60=42    All.    152=4 

I.  A.  197  (P  G  ). 

(5)  A.  I.  11   10*7  Oudh  138. 
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in  favour  of  ML  Bamkali  in  respect  of 
tbo  property  situate  in  village  Kan- 
dnrkha  during  the  lifetime  of  Mt.  Ahba- 
Tan  Kuar.  No  proof  has  been  given  on 
Si e half  of  the  plaintiffs  to  prove  that  the 
mutation  of  names  in  respect  of  this  vil- 
lage was  effected  in  favour  of  Mt  Ram- 
kali  as  a  result  of  an  arrangement  with 
them  The  only  contention  put  for- 
ward before  us  by  the  learned  counsel 
for  the  plaintiffs-appellants  was  that  as 
mutation  of  names  has  been  effected  in 
favour  of  Mt  Ramkali  by  way  of  inherit- 
ance it  must  be  deemed  that  she  took  the 
property  only  as  a  life-estate  holder 
The  contention  wag  that  she  could  not 
take  more  than  what  was  possessed  by 
Mfc.  Ahbaran  Kuar.  We  do  not  think 
this  contention  is  a  sound  ono  It  may 
he  that  during  Mt.  Ahbaran  Kuar's  life 
the  possession  of  Mt.  Rarakali  may  be 
•doomed  to  be  of  some  character  as  that 
•of  Mt.  Abharan  Kuar,  since  she  took 
possession  with  her  consent,  but  it  ap- 
pears to  us  to  bo  clear  that  after  tho 
•death  of  Mt.  Ahbaran  Kuir  tho  plain- 
tiffs could  have  taken  possession  of 
the  property  from  Mt  Ramkali,  and  un- 
less it  be  proved  that  sho  continued  in 
possession  with  the  consent  of  the  plain- 
tiffs, her  possession  after  the  death  of 
Mt  Ahbaran  Kuar' cannot  be  considered 
to  be  in  the  same  capacity  as  that  of 
(Ahbaran  Kuar.  The  more  fact  that  a 
'Hindu  female  declares  that  she  is  in  pos- 
Isession  of  the  property  by  way  of  inheri- 
Itance  does  not  show  that  she  declares 
.herself  to  be  in  possession  as  a  limited 
jowner.  The  real  view  in  such  a  case  would 
Jbe  that  she  not  being  entitled  to  posses- 
jsion  by  way  of  inheritance,  her  posses- 
sion must  be  deemed  to  be  that  of  a  tress- 
jpasser  and  consequently  adverse  against 
the  reversioners,  unless  they  prove  that 
'it  was  with  their  consent 

Wo  are,  therefore,  of  opinion  that 
the  possession  of  Mt.  Ramkali  in  res- 
pect of  the  property  situate  in  vil- 
lage Kandarkha  must  be  deemed  to 
be  adverse  to  the  plaintiffs.  We  must 
make  it  clear  that  this  is  only  in  respect 
of  the  property  which  she  got  as  an  heir 
to  her  husband  Ambika  Bikhsh  Singh. 
(The  judgment  then  discussed  the  evi- 
dence in  respect  of  the  remaining  items 
and  concluded)  The  result  of  our  finding 
on  this  point  is  that  we  maintain  the 
finding  of  the  learned  Subordinate  Judge 
in  respect  of  the  shares  whi«h  stood 


mutated  in  favour  of  Mt.  Ahbaran  Kuar 
in  regard  to  two  villages  Kandarkha  and 
Debai,  and  set  it  aside  in  respect  of  the 
village  Khunnipur. 

As  to  point  No.  4. — Whether  the  share 
in  village  Khunnipur  had  been  in  posses- 
sion of  mortgagees  one  after  another  and 
whether  the  plaintiffs  had  redeemed  the 
last  mortgagee  and  under  these  circum- 
stances either  Mt  Ahbaran  Kuar  or  Mt. 
Ramkali  oould  be  deemed  to  have  been  in 
adverse  possession  of  the  same  ? 

The  next  point  with  which  we  have  to 
deal  js  the  alleged  adverse  possession  of 
Mt.  Ahbaran  Kuar  or  Mt  Ramkali  in 
rospect  of  the  property  situate  in  village 
Khunnipur,  which,  the  plaintiffs  alleged, 
had  been  in  actual  possession  of  the  mort- 
gagees and  which  after  redemption  in 
1917  had  come  into  their  possession.  Tho 
learned  counsel  for  tho  plaintiffs  took  up 
two  positions  with  regard  to  this  property 
The  first  position  was  that  he  challenged 
the  finding  of  the  learned  Subordinate 
Judge  to  tho  effect  that  the  possession  of 
tho  mortgagees  ovor  this  property  had 
not  been  established,  nor  had  the  alleged 
subsequent  redemption  of  the  said  pro- 
perty  by  the  plaintiffs  and  their  posses- 
sion over  the  simo  been  proved  The 
second  position  was  that  tho  property 
being  in  possession  of  the  mortgagees  and 
after  redemption  that  of  the  plaintiff 
there  could  be  no  adverse  possession  in 
regard  to  the  equity  of  redemption.  We 
now  proceed  to  deal  with  each  of  these 
positions.  (The  judgment  discussed  evi- 
dence as  to  tho  first  position  and  conclu- 
ded) Our  finding  therefore  on  this  point 
is  that  the  property  in  village  Khunnipur 
was  never  in  possession  of  either  Mt. 
Ahbaran  Kuar  or  Mt  Rarakali,  but  it 
was  at  first  in  the  possession  of  Jagdatt 
and  then  in  the  possession  of  Raghunath 
and  Sheo  Sahai  as  mortgagees  of  the  said 
property  and  after  the  redemption  of 
19 17  it  came  to  the  possession  of  the 
plaintiffs,  who  remained  in  possession 
thereof  till  the  death  of  Mt.  Ramkali. 

As  to  the  second  position  we  may  ob- 
serve that  we  havo  already  held  while 
dealing  with  point  No.  3  that  the  muta- 
tion of  names  effected  in  favour  of  Mt. 
Ramkali  in  tho  year  1910  in  respect  of 
the  property  situate  in  village  Khunnipur 
was  by  virtue  of  an  arrangement  with 
the  plaintiffs.  That  alone  would  show 
that  Mt.  Ramkali 's  adverse  possession  in 
regard  to  this  property  could  not  be  held 
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to  have  been  established.  But  apart  from 
this  we  are  also  of  opinion  that  the  mere 
fact  that  the  name  of  Mt.  Rimkah  was 
entered  in  the  khewat  in  respect  of  this 
property  cannot  be  held  to  be  a  sufficient 
proof  that  she  was  in  adverse  posses- 
sion of  the  equity  of  reiemption,  and 
and  we  say  so  for  two  reasons:  firstly,  that 
the  property  was  in  possession  of  the 
mortgagees  and  secondly  that  the  muta- 
tion of  namos  was  effected  in  her  favour, 
with  trie  consent  of  the  plaintiffs.  We 
are  not  prepared  to  hold  that  mutation 
effected  under  such  circumstances  could 
be  any  evidence  of  adverse  possession  of 
Mt  Ramkali  in  respect  of  the  equity  of 
.redemption  Tho  leivned  counsel  for  the 
plaintiffg-appolLinfcs  argued  thit  <vi 
.equity  of  redemption  could  never  bo  con- 
sidered as  cjipiblo  of  adverse  possession 
[n  face  of  the  ruling  of  their  Lordships 
of  the  Privy  Council  in  Khairajmal  v. 
Daim  (6)  such  a  wide  proposition  cannot 
bo  maintained  it  would  appear  from 
the  judgment  of  their  Lordships  (p.  32) 
that  if  certain  facts  had  been  established 
in  that  case  they  would  have  been  con- 
sidered by  them  as  sufficient  evidence  of 
adverse  possession  of  the  equity  of  re- 
jdemption.  We  aro,  therefore,  of  opinion 
jthat  it  must  be  held  on  the  facts  estab- 
lished in  each  case  whether  they  would 
amount  to  be  tho  cogent  evidence  of  ad- 
jverse  possession  of  the  equity  of  redemp- 
tion. The  same  view  was  taken  in  a 
well-known  judgment  of  the  Bombay 
High  Court  reported  in  Tarubai  v 
Vcnkatarao  (7)  Bjttty,  J  ,  considered 
this  question  in  a  most  learned  and 
exhaustive  manner  and  observed  as  fol- 
lows on  p,  66  : 

"  Tho  result  is,  na  above  indicated,  if  there 
has  boon  no  ouster  or  "  open  and  notorious 
act  of  taking  possession,"  than  the  parson  re- 
lying on  hia  possession  to  defeat  titlo,  must 
show  that  it  was  of  such  a  nature,  and  in- 
volved the  oxorcisa  of  rights  so  irreconcil- 
able with  thoso  claimable  by  the  plaintiff,  an 
to  givo  the  plaintiff  occasion  to  dispute  that 
possession  (or,  in  other  words,  that  it  was  such 
as  to  giro  a  oauao  of  action  or  right  to  silo  for 
possession)  throughout  the  twelve  years  next 
preceding  tho  suit.  The  moro  existence  of 
the  claim  without  possession,  actual  or  con- 
structive, will  not  suffice  as  a  bar  to  a  title 
proved  or  admitted  .  Secy,  of  State  v. 
Krishnanomi  Gupta  (8),  And  oven  where 
there  la  possession,  if  it  has  commenced  with- 

(6)  [1905]  8J  Oal.   290^-32   I.  A.    23=8    Sar. 
734  (P.C.J. 

(7)  [1903]  27  Bom.  43=4  Bom.  L.  R.  721. 
<8)  [1902]  29  Gal.  518=29  1.  A.    104=8   Sar, 

360  (P.O.). 


out  any  act  of  dispossession,  and  IB  susceptible 
of  explanation  by  reference  to  a  title  not  in- 
consistent with  the  rights  cf  tho  person 
against  whom  it  is  sat  up,  or  of  one  holding 
on  behalf  of  such  person  or  temporarily  en- 
titled to  exercise  his  lights,  there  can  be  no 
necessity  to  call  that  possession  in  question, 
unless  and  until  interference  with  the  right 
of  the  parson  against  whom  it  is  alleged  has 
been  manifested  by  acts  affecting  hia  existing 
right,  or  has  otherwise  baen  brought  to  hia 
knowledge." 

The  sime  principle  was  followed  in  the 
late  Court  of  the  Judicial  Commissioner 
of  Oudh,  in  a  recent  case  where  this  sub- 
ject was  discussed  exhaustively  by 
Mr.  Dalai,  A  J  C  ?  (now  Mr.  Justice 
DtiUl),  vide  Jai  (jovind  Singh  v  Abhai- 
raj  Singh  (9),  We  are  in  entire  agree- 
ment with  the  view  of  law  taken  in  that 
case 

The  facts  that  have  been  established 
in  tho  cdse  before  us  are  that  tho  pro- 
perty was  in  possession  of  the  mortgagee 
and  the  persona  in  whom  the  equity  of 
redemption  vested  allowed  the  mutation 
of  names  to  be  effected  in  favour  of 
Mt  Rimkili  under  circumstances  which 
show  that  mutation  was  to  be  made  in 
her  favour  as  an  heir  to  another  lady, 
which  metxnt  that  mutation  was  allowed 
only  for  her  lifetime,  with  no  power  of 
alienation  En  such  a  case  we  are  unable 
to  hold  that  adverse  possession  of  the 
equity  of  redemption  has  been  estab- 
lished We  are  supported  in  this  view 
by  a  recent  decision  of  their  Lordships 
of  the  Allahabad  High  Court  reported  in 
Kuar  Sen  v  Darban  Lai  (10)  In  that 
case  a  mortgagee  wa.9  in  possession  of 
certain  property  under  aa  usufructuary 
mortgage  and  certain  persons  had  suc- 
ceeded in  getting  their  names  recorded  in 
the  revenue  papers  in  plaoe  of  the  mort- 
gagor against  his  consent  and  it  was 
held  that  they  could  not  on  that  basis 
acquire  adverse  possession  of  the  right  to 
redeem.  We  must  point  out  that  for 
the  purpose  of  our  case  it  is  not  neces- 
sary to  go  to  the  extent  to  which  their 
Lordships  of  the  Allahabad  High  Court 
went  in  that  case,  In  the  case  before 
us  the  mutation  was  effected  in  favour 
of  Mt.  Bimkali  with  the  consent  of 
Chandra  Shekhar,  the  plaintiff,  while  in 
the  case  before  the  Allahabad  High  Court 
the  mutation  had  been  effected  in  spite  of 
the  resistance  offered  by  the  person 

(9)  A.  I.  R.  1924  Oudh  40—26  O.  0.  308. 
(10)  [1916]    38   AIL    411=34    I.    C,      171=14 
A.  L,  J.  498. 
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actually  entitled  to  the  property.  At 
any  rate  it  is  clear  that  in  the  circum- 
stances proved  in  this  case  it  is  not  pos- 
sible for  us  to  hold  that  Mt.  Ram  kali 
acquiied  adverse  pDSsession  to  the  equity 
of  redemption  on  the  basis  of  the  muta- 
tion effected  in  her  favour  in  respect 
thereof  in  the  year  1910. 

Our  finding,  therefore  is  that  Mt.  Ram- 
kali's  possession  in  respect  of  the  equity 
of  redemption  cannot  bo  held  to  be  ad- 
verse and  the  pliinbiffg  are  entitled  to 
claim  this  property  of  their  suit  which 
is  within  12  years  from  the  date  of  her 
death  in  1923. 

As  to  point  No.  5. 

Whether  tho  plaintiffs  were  entitled  to 
the  nankar  allowanco'claimed  by  them  ? 

The  point  under  this  he  id  relates  to 
the  plaintiffs'  claim  in  respocb  of  nankar 
allowance  and  forms  the  subject-matter 
of  issues  11  and  12. 

The  learned  Subordinate  Judge  has 
gone  into  this  matter  in  great  detail 
as  will  be  found  from  his  finding  on 
issue  11,  and  has  held  that  Mt.  Rj,mkah's 
share  in  the  entire  nankar  payable  to  tho 
family  comes  te  Rs.  109-0-9  This  ac- 
count is  admitted  by  both  the  parties 
Indeed  no  arguments  wore  addressed  to 
us  by  any  side  in  regard  to  this  question. 
The  plaintiffs  have  claimed  a  declara- 
tion with  respect  to  Rs.  108-0-9,  bo- 
oause  this  is  the  sum  entered  in  the  deod 
of  gift  executed  by  Mt.  Rjimkali  in 
favour  of  the  defendants 

The  only  point  which  was  argued 
during  the  course  of  the  arguments  in 
this  Court  was  the  point,  whether  the 
fact  that  Mt.  Ahbaran  Kuar  had  received 
the  nankar  of  tho  shares  of  Ambika  and 
Harpal  and  whether  by  such  receipt  her 
adverse  possession  could  be  made  out. 
The  learned  Subordinate  Judge  has  held 
that  although  Mt  Ahbaran  Kuar  enjoyed 
the  nankar  allowance  of  Harpal  and 
Ambika's  shares,  she  acquired  no  rights 
in  them,  for  regarding  the  letter's  share 
she  could  not  have  any  adverse  possession 
during  the  lifetime  of  Mt  Rirukali  and 
also  because  she  was  in  possession  of  the 
whole  property  with  the  consent  of 
Mt  Ramkali.  Regarding  Harpal'a  share 
the  learned  Subordinate  Judge  has  held 
that  the  adverse  possession  of  Mb.  Ahba- 
Kuar  regarding  these  rights  could  nob  be 
hold  to  have  been  established,  because 
she  was  in  possession  of  all  the  pro- 
perty with  the  permission  of  tho  plain- 


tiffs, and  apart  from  this  she  had  been  in 
possession  only  for  nine  years.  We  are 
in  entire  agreament  with  this  view  of 
the  learned  Subordinate  Judge.  Nothing 
was  shown  in  argument  to  show  that 
this  finding  of  the  learned  Judge  is 
wrong  We  may  state  as  a  general  prin- 
ciple relating  to  the  nankar  allowance 
that  the  mere  fact  that  the  plaintiffs 
have  nob  roceivod  their  allowance  for 
some  years  would  nob  destroy  the  right 
to  tho  said  allowance  Ib  is  a  recurring 
right  and  in  order  to  establish  adverse 
possession  in  rospect  of  such  a  right  it 
must  DO  clearly  established  by  cogent 
evidence  that  the  right  of  tho  plaintiffs 
to  receive  the  nankar  was  clearly  and 
openly  denied  to  their  knowledge,  and 
that  after  such  denial,  the  person  setting 
up  adverse  possession  had  been  continual- 
ly in  receipt  thereof  by  virtue  of  such  an 
asserted  right.  Wo  have  looked  into  the 
record  to  find  evidence  of  this  character, 
but  wo  have  nob  boon  able  to  discover 
any  ovidence  led  by  tho  defendants, 
which  could  the  considered  to  bo  of  tho 
nature  indicated  by  us  above.  Under 
these  circumstances  we  are  compelled  to 
hold  that  the  plaintiffs,  are  entitled  to 
the  declaration  prayed  for  by  them  in 
respect  of  tho  ninkar  allowance  and  that 
their  right  to  it  has  not  bee  extinguished 
by  the  alleged  adverse  possession. 

As  to  point  No.  6. 

Whether  Mb.  Rimkali  Wi3  the  abso- 
lute owner  of  the  four  plots  of  land  in 
vilLig  Debai,  which  had  fallen  to  her 
sli3.ro  at  the  timo  of  partion  ? 

This  point  relates  to  the  claim  of  the 
plaintiffs  in  rospect  of  plots  Nos  1713, 
1716,  1718  and  1719  situate  in  village 
Dsbai,  and  forms  the  subject  of  issues  9 
and  10  (Tho  judgment  discussed  evi- 
dence in  respect  of  this  point  and  hold 
that  in  respect  of  these  plots  of  land  the 
plaintiffs  are  entitled  to  a  half  sharo  by 
virtue  of  tho  partition  in  their  own  right; 
they  are  also  entitled  to  l/3rd  out  of  half 
allotted  to  Mb.  Rimkali  of  which  she 
must  be  deemed  to  have  been  in  posses- 
sion as  the  widow  of  Ambika  Bikhsh 
Singh.  The  plaintiffs'  claim  must,  there- 
fore, be  decreed  in  respect  of  half  plus 
l/3rd,  i  e  5/6th  in  the  entire  four  plots 
mentioned  above,  which  constitute 
the  proprietors'  grove.  The  plaintiffs' 
claim  regarding  one-sixth  must  be 
dismissed.  Tho  deod  of  gift  executed 
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by  Mt.  Rftmkali  in  favour  of  the  defen- 
dants can,  therefore,  be  deemed  to  be 
valid  only  to  the  extent  of  l/6th  of  those 
plots,  which  consitute  the  property  of 
Mt.  Ramkali  Kuar  by  adverse  possession. 
The  judgment  then  proceeded).  As  to 
point  No.  7.  There  is  one  more  point, 
which  is  not  covered  by  the  six  points 
which  we  have  stated  in  the  earlier  por- 
tion of  our  judgment.  This  is  the  point  re- 
lating t?4  the  plaintiffs'  right  to  claim  the 
lessor's  right  in  respect  of  the  land  regar- 
ding which  Mt.  Ramkali  executed  the 
lease  in  favour  of  the  defendants  for  a 
period  of  thirty  years.  This  lease  was 
executed  by  her  on  6th  November  1922, 
the  same  date  on  which  the  gift  in  favour 
of  the  defendants  was  executed  by  her. 
It  is  Ex.  B  89  and  will  be  found  to  be 
printed  on  P.  R.  65.  The  learned  counsel 
tor  the  plaintiffs  argued  that  even  if  Mt. 
Ramkali  be  considered  to  be  the  full 
owner  of  the  property  covered  by  the 
lease,  they  would  be  entitled  to  the 
lessors'  right  and  to  actual  possession 
after  the  expiration  of  the  period  for 
which  lease  had  been  executed  as  heirs 
of  Mt.  Ramkali.  The  defendants  objected 
that  this  claim  of  the  plaintiffs  could  not 
be  entertained,  since  they  had  not  put  it 
forward  in  their  plaint  as  amended  in  the 
Court  below  This  is  undoubtedly  so, 
but  an  application  was  made  before  us 
during  the  course  of  arguments  on  be- 
half of  the  plaintiffs  asking  our  permis- 
sion to  amend  the  plaint  so  as  to  includo 
this  claim  of  the  plaintiffs  as  well  In 
order  to  meet  the  ends  of  justice  we  have 
allowed  this  amendment.  Indeed  the 
defendant's  counsel  did  not  press  any  ob- 
jection to  such  amendment.  The  amend- 
ment, was,  therefore,  allowed.  After 
having  allowed  the  amendment  we  called 
upon  the  defendant's  counsel  to  state 
whether  Chandra  Sekhar,  Chandra  Bhal, 
Baldeo  and  Surendra  Bakhsh,  plaintiffs  1 
to  4  and  the  husband  of  plaintiff  5  were 
entitled  to  this  property  as  streedhan 
heirs  to  Mt.  Ramkali.  The  defendants' 
counsel  admitted  this  to  be  the  case.  In 
view  of  this  admission  we  hold  that  so 
far  as  the  property  covered  by  the  lease 
dated  6th  November  1922  (Ex.  B  89)  is 
concerned,  the  plaintiffs  are  entitled  at 
present  to  the  rights  of  Mt.  Ramkali  as  a 
lessor  and  to  actual  possession  after  the 
expiration  of  the  period  of  30  years  fixed 
in  the  lease. 

The  result  of    all  these  findings  is  that 
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the  plaintiffs'  claim  with  regard  to  all 
tbe  properties  in  regard  to  which  their 
claim  was  decreed  by  the  learned  Sub- 
ordinate Judge  will  be  maintained  They 
will  be  given  also  a  decree  in  respect  of 
the  property  situate  in  village  Debai  in 
regard  to  which  we  have  held  that  Mt 
Ramkali 'a  adverse  possession  is  not 
established  and  in  respect  of  four  plots- 
of  land  mentioned  above  to  the  extent  of 
5/6ths.  The  plaintiffs  will  also  be  en- 
titled to  the  house  and  the  well  provided 
they  are  found  to  stand  on  the  property 
decreed  to  the  plaintiffs  as  decided  by 
the  lower  Court  The  question  of  mesri^e 
profits  and  damages  will  also  be  subsequ- 
ently decided  in  accordance  with  the 
findings  given  by  us  above.  We,  there- 
fore, allow  the  appeal  of  the  plaintiffs 
(F  C  A  141  of  1927)  to  this  extent 
that  they  will,  besides  the  property  de- 
creed to  them  by  the  Court  below,  also 
get  a  decree  in  respect  of  the  share 
situate  in  village  Debai, District  Fyzabad, 
the  mutation  of  which  stood  in  the  name 
of  Mt.  Ramkali  at  the  time  of  her  death, 
and  in  respect  of  5/6ths  share  in  plots 
Nos  1713,  1716,  1718  and  1719  situate 
in  patti  Chandra  Sekhar,  mahal  Gaya 
Prasad,  of  the  aforesaid  village  Debai 
They  will  also  be  entitled  to  the  lessor's 
interest  in  respect  of  the  property  cover- 
ed by  the  lease  dated  6th  November  1922 
(Ex.  B  89).  We  dismiss  the  appeal  of 
the  defendants  (F.  C.  A  142  of  1927). 
As  to  costs  our  order  is  that  the  plaintiffs 
will  get  costs  of  both  the  Courts  in  pro- 
portion to  the  property  decreed  to  themr 
whereas  the  defendants-respondents  will 
pay  their  own  costs  in  both  the  Courts. 
D.D.  Appeal  141  of  1927  allowed 

Appeal  142  of  1927  dismissed. 
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WAZIR  HASAN,  AG.  C.  J.,  MTSRA  AND 
RAZA,  JJ. 

Shabbir  Husain — Applicant. 
V. 

Ashiq  Husain — Opposite  Party. 

Civil  Revn.  Appln.  No.  43  of  1928,  De- 
cided on  27th  February  1929,  from  order 
of  Dist.  Judge,  Luoknow,  D/-  3rd  Septem- 
ber 1928. 

*  (a)  Charitable  and  Religioua  TrutU  Act 
(14  of  1920),  S.  3— Wakf  for  benefit  of  spe- 
cified perioD  or  clan  of  person*  •uch  a» 
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others  tii  not  a  under  which  any  benefit  is  for  the  time  being 
claimable  for  himself  by  the  person  by  whom 
the  wakf  was  created  or  by  any  of  his  family 
or  descendants.  [P  280  G  1] 

Ryder  Husein — for  Applicant. 
H.  D.  Chandra   and  Jafar   Husain — 
for  Opposite  Party. 

Opinion 

Wazir  Hasan,  Ag,  C.  J—(lBth  Fe- 
bruary 1929),  This  reference  has  arisen 
out  of  proceedings  taken  under  the  Chari- 
table and  Religious  Trusts  Aot  of  1920, 
in  the  Court  of  the  District  Judge  of 
Luck  now.  Facts  material  to  the  reference 
are  few  and  simple.  The  applicant 
Saiyid  Shabbir  Husain  purporting  to  act 
under  the  Mussalman  Wakf  Aot  1923  fur- 
nished particulars  required  by  S  3  of 
that  Act  to  the  Court  of  the  District 
Judge  of  Luoknow  in  respect  of  certain 
immovable  property  which  he  holds  in 
the  character  of  a  mutwalli.  Following 
on  the  heels  of  this  act  of  Saiyid  Shabbir 
Husain,  the  respondent  Sheikh  Ashiq 
Husain  made  an  application,  purporting 
to  fall  within  the  provisions  of  S.  3,  Cha- 
ritable and  Religious  Trusts  Act  1920,  to 
obtain  an  order  embodying  ceatain  direc- 
tions to  be  issued  to  Saiyed  Shabbir 
Husain  for  compliance.  Amongst  others 
two  objections  were  raised  by  the  appli- 
cant to  the  last  mentioned  applioation:(l) 
that  the  Act  of  1920  did  not  apply  to 
the  trust  of  which  Saiyid  Shabbir  Husain 
was  the  mutwalli  and  (2)  that  Sheikh 
Ashiq  Husain  was  not  a  "person  having 
an  interest"  in  the  said  trust.  The 
learned  District  Judge  rejected  the  objec- 
tions and  issued  certain  directions  which 
he  thought  necessary  in  the  circumstances 
of  bhe  case  to  be  complied  with  by  the 
applicant  Saiyid  Shabbir  Husain  in  rela- 
tion to  the  trust  of  which  he  was  the 
trustee.  As  against  this  exercise  of  juris- 
diction by  the  learned  District  Judge  an 
application  in  revision  under  S  115,  Civil 
P  C  was  preferred  to  this  Court.  That 
application  came  for  hearing  in  due 
course  before  a  Bench  consisting  of  my 
learned  brothers  G  N  Misra  and  M. 
Ra,za.  Having  regard  to  the  importance 
of  the  questions  involved  in  the  case  the 
learned  Judges  who  constituted  the  Divi- 
sion Bench  referred  the  following  ques- 
tions for  decision  by  a  Full  Bench: 

1.  Whether  the  Charitable  and  Religious 
Trusts  Aot  (U  of  1920)  applies  to  the  oases  of 
mixed  wakfs  or  trusts  where  a  portion  of  the 
benefit  is  allotted  for  private  purposes  and  » 
portion  for  public  purposes  so  far  as  the  latter 


,  dependants  and 
trnit  for  a  public  purpose. 
,  The  Blgnlfloatlon  of  "charity"  is  very  wide 
In  the  Mahomedan  law  generally  and  it  is 
wider  In  the  Imamla  law.  Provision  for  the 
maintenance  of  one's  kindred,  dependants, 
•ervanti  and  persona  occupying  aimllar  posi- 
tion In  relation  to  the  wakf  Is  "chanty"  in  the 
ayes  of  the  Mahomedan  law  and  a  wakf  made 
In  favour  of  any  such  person  or  class  of  per- 
sons is  a  valid  wakf.  But  it  cannot  be  said 
According  to  the  same  law  that  every  iwakf 
made  for  the  benefit  of  a  specified  person  or 
class  of  persons  including  persona  and  class 
of  persona  of  the  character  doaoribcd  •Jove  IB 
•  trust  for  a  "public  purpoae."  [P  227  01,2] 

(b)  Charitable  mnd  Religioui  Trails  Act  (14 
of    1920)  —  Scope    and    applicability— Mui- 
rilJ.aB  Wakff  Act,  (42  of  1923). 

A  trust  covered  by  the  provisions  of  fchfi 
Charitable  and  Religious  Trusts  Act  of  1920, 
IB  not  to  be  so  wide  in  its  purpose  as  a,  wakf 
under  the  Mussalman  Wnkf  Act  of  1023.  The 
Act  of  1928  deals  with  a  trust  by  a  peraon  pro- 
fessing the  Mussalman  faith  whatever  its  pur- 
pose public  or  private  or  partly  public  and 
partly  private.  On  the  other  hand,  the  Act  of 
1920  covers  such  trusts  only  as  are  created  or 
exist  for  a  public  purpose  only.  [P  228  C  1 J 

(c)  Charitable   and    Religious    Trusts    Act 
<14of  1920),  S.    3— Interpretation    of  words 
"public   purpose"— Real    substance    and  pri- 
mary intention  of  creator  must  be  looked  at. 

The  words  "public  purpose"  in  S.  3 1  of  the 
Act  of  1920  should  not  be  interpreted  in  such 
a  sense  as  to  allow  a  trust  which  is  created  or 
exists  for  a  public  purpose  in  its  substance 
and  essence  though  supplemented  by  an  illu- 
sory or  wholly  trifling  provision,  the  purpose 
jot  which  may  not  be  public  or  may  be  even 
private  to  be  taken  out  of  the  provisions  of  the 
Act  of  1020.  The  real  substance  of  the  trust 
and  the  primary  intention  of  the  creator  of 
the  trust  must  be  looked  at  in  every  case. 

[P  22B  L»  1J 

(d)  Charitable    and    Religious   Trusts  Act 
<14of  1920)— Applicability. 

The  Act  of  1920  applies  only  to  those  oases 
where  the  entire  benefit  "under  the  wakf  or 
trust  is  allotted  lor  public  purposes:1'  A.  I.  B. 
1922  P.  C.  253,  Appl.  [P  229  C  1] 

(e)  Musaalmao  Wakf  Act  (42  of  1923).  S.  4 
.—Trust  partly   private   and   partly   public— 
Interested    person    can   apply   under   S.  4— 
Charitable  and  Religious  Trusts  Act,  S.  3,  ii 
not  applicable. 

Where  a  trust  is  of  a  public  nature  any  per- 
flon  having  an  interest  in  the  said  trust  is 
entitled  to  make  the  application  contemplated 
by  S.  3,  Charitable  and  Religious  Trusts  Act; 
of  1920,  but  he  is  not  so  entitled  if  the  purpose 
of  the  trust  created  by  a  Mthomedan  is  partly 
public  and  partly  private.  In  the  latter  case 
his  remedy  lies  to  make  an  application  under 
6.  4  of  the  Act  of  1928.  [P  229  C  1] 

(f)  MnaMlmiB  Wakf  Act  (42  of  1923)-De- 
finitiosi  of  wakf. 

Ptr  AaflA.  J.— "Wakf"  as  defined  in  the 
Muaaalman  Wakf  Act  of  1923,inoludes  wakfn  of 
nil  kinds  except  such  wakf  as  is  described  in 
8.  3,  Masaalman  Wakf  Validating  Act  of  1919, 
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cporfcion  is  oouoarned  or  whether  it  applies 
^only  to  those  oases  where  the  entire  bane fit 
Hinder  the  fokf  or  traab  19  allotted  for  public 
(purposes  7 

2.  Whether  a  parson  interested  in  a  publics 
'religious  or  charitable  wakf  is  entitled  to  make 
an  application  under  S.  3,  Charitable  and 
Religious  Trusts  Aot  (14  of  1920),  when  the 
-trustee  oE  the  said  wakC  has  already  furnished 
-to  tha  Court  all  the  particulars  and  accounts 
•relating  to  the  wakf  under  Ss,3  and  5,  Mussal- 
man  WakE  Act  (42  oE  1923)  ? 

THa  questions  rdised  in  the  reference 
•clearly  involve  the  task  of  interpreting 
'the  provisions  of  the  Act  of  1920  and  also 
of  the  Aot  of  1923  This  in  itself  is  a 
difficult  task  and  the  difficulty  is  en- 
hanced by  the  fact  that  there  is  no  pre- 
cedent before  us  co  which  we  cm  turn 
for  help  or  guidance  In  the  circum- 
•stances  1  must  proceed  to  determine  the 
interpretation  required  of  us  by  the  aid 
of  general  principles,  The  first  principle 
-to  which  I  should  resort  is  that  we 
should  so  construe  these  Acts  as  to  avoid 
overlapping  of  or  conflict  between  the 
provisions  contained  therein  The  second 
(principle  to  which  also  appeal  may  legi- 
timately be  mfide  for  the  purpose  before 
'us  is  to  take  aid  from  accepted  interpre- 
tation of  provisions  of  IAW  enacted  for 
'purposes  akin  or  similar  to  the  purposes 
•of  the  Acts  with  which  we  are  CDnoerneJ, 
but  the  primary  principle  of  interpreta- 
tion to  which  all  other  principles  must 
yield  is  to  construe  the  provisions  in 
accordance  with  the  natural  and  obvious 
uneaning  of  the  words  used  therein. 

That  part  of  S.  3  of  the  Act  of  1920, 
-which  is  relevant  for  the  purposes  of  the 
Teferenoe  is  as  follows: 

"Any  person  having  au  interest  in  any 
express  or  constructive  trurt  created  or  exist- 
ing for  a  public  purpose  of  a  oharibablo  or 
•religious  nature  may  apply." 

To  answer  the  first  question  we  must 
•assume  that  the  trust  in  question  is 
neither  a  trust  for  a  "public  purpose"  nor 
for  a  private  purpose,  but  it  is  a  trust 
^partly  for  a  public  purpose  and  partly 
for  a  private  purpose,  if  I  may  be  per- 
mitted to  use  the  last  mentioned  phrase. 
There  is  no  dispute  before  us  that  the 
whole  of  the  trust  in  question  ia  of  a  cha- 
ritable if  not  also  of  a  religious  nature 
Even  if  there  were  any  dispute  in  this 
behalf,  as  I  understood  the  Mahomedan 
law,  I  should  have  no  hesitation  in  hold- 
ing that  the  nature  of  the  present  trust 
is  certainly  charitable.  The  signification 
•af  "charity"  is  very  wide  in  the  Maho- 
jnieian  law  generally  and  it  is  wider  in 


the  Imiinia.  law  Provisioi  for  the  main- 
tenance of  one's  kindred,  dependant!, 
servants  and  persons  occupying  similar 
position  in  relation  to  the  wakf  is  "cha- 
rity" ia  the  eyes  of  the  Mahomedan  law 
and  a  wakf  made  in  favour  of  any  such 
person  or  class  of  persons  is  a  valid  wakf. 
But  can  it  be  said  according  to  the  same 
law  that  every  wakf  made  for  the  benefit 
of  a  specified  person  or  class  of  persons 
including  persons  and  class  of  persons  of 
the  character  described  above  is  a  trust 
for  a  "public  purpose11  ?  My  answer  is 
in  the  negative  Mahomedan  law  in- 
cludes the  Imamia  law,  and  this  is  the 
particular  law  with  which  we  are  con- 
cerned in  the  present  case,  clearly  recog- 
nizes a  distinction  between  a  public  trust 
and  a  trust  in  which  specified  poisons  or 
class  of  parsons  are  the  immeliate  objects 
of  the  bounty  of  the  author  of  the  trust. 
When  realizing  and  appreciating  the 
difference  between  the  two  trusts  just 
now  mentioned  it  is  essential  to  beir  ia 
mind  the  doctrine  of  oypres  also.  It  may 
be  that  when  the  persons  or  the  class  of 
persons  for  the  maintenance  of  whom  the 
trust  provides  become  extinct  in  course 
of  time,  the  doctrine  of  cypres  comes  into 
operation  in  administering  the  trust. 

In  the  deed  of  trust  in  the  present  case 
I  oin  find  no  tra.ce  of  a  dedication  of  a 
specified  sum  of  money  for  the  purpose  of 
being  spent  on  the  poor  and  the  needy  in 
general.  Indeed  there  are  no  words  of 
dedication  at  all.  Specified  sums  of 
money  are  allotted  for  the  benefit  of 
specified  individuals  and  this  allotment 
consumes  the  bulk  of  the  trust  property. 
The  balance  is  left  in  the  hands  of  the 
trustee  for  being  utilized  according  to  his 
direction  on  objects  of  charity  at  large 
and  it  is  with  reference  to  this  balance 
that  the  learned  Judges  of  the  Division 
Bench  from  which  this  reference  has 
come  speak  of  the  settlement  as  a  wakf 
for  a  public  purpose. 

We  must  assume  that  the  legislature 
in  enacting  the  provisions  of  the  two 
Acts  mentioned  above  was  aware  of  the 
distinction  which  exists  in  law  between 
a  trust  for  a  public  purpose  and  a  trust, 
for  a  private  purpose,  yet  we  find  that 
in  enacting  S.  3  of  the  Act  of  1920  the 
words  used  by  the  legislature  are  "  trust 
for  a  public  purpose  "  and  that  it  has 
not  used  the  words  "  or  partly  public  and 
partly  private  purpose."  But  what  i» 
still  more  significant  is  that  the  leg  is- 
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lature  has  not  used  the  word  "wakf" 
either  in  S.  3  or  in  any  other  section  of 
the  Act  of  1920.  When  we  come  to  the 
Act  of  1923,  we  find  that  the  Act  exclu- 
sively deals  with  "  wakf "  made  by  a 
person  professing  the  Mussulman  faith. 
Iii  the  Act  of  1920  no  definition  of  the 
word  "trust"  is  given.  On  the  other 
hand  the  word  "  wakf  "  is  defined  in 
Cl  (e)  S  2  of  the  Act  of  1923  and  the 
definition  is  as  follows  : 

11  WakE  means  the  permanent  dedication  by 
a  parson  professing  the  Mussalman  faith  of 
any  property  for  any  purpose  recognized  by 
the  Mussalman  law  as  religious,  pious  or 

charitable •" 

We  have  seen  that  in  8.  3  of  the  former 
Act  the  words  used  are  n  for  a  public 
purpose,"  hut  the  words  in  the  section 
of  the  later  Act  are  "  for  any  purpose  " 
It  follows  that  a  trust  covered  by  the 
I  provisions  of  the  Act  of  1920  is  not  to 
| be  so  wide  in  its  purpose  as  a  wakf  under 
the  Act  of  1923  The  conclusion  which 
we  draw,  therefore,  is  that  the  Act  of 
1923  deals  with  a  trust  by  a  person  pro- 
fessing the  Mussalman  faith  whatever  its 
purpose  public  or  private  or  partly 
public  and  partly  private  On  the  other 
iiand,  the  Act  of  1920  covers  such  trusts 
jnly  as  are  created  or  exist  for  a  public 
purpose  only.  As  we  are  dealing  with 
the  case  of  a  trust  created  by  a  person 
professing  the  Mussalman  faith  my  obser- 
vations, therefore,  should  be  read  as  rele- 
vant to  the  case  of  that  nature  alone. 
The  legislature  has  not  thought  fit  so 
far  to  enact  a  law  on  the  lines  of  the  Act 
of  1923  with  respect  to  a  trust  created 
by  a  person  professing  any  other  faith 
than  the  Mussalman  faith 

Clearly  when  interpreting  the  words 
"  public  purpose  in  S.  3  of  the  Act  of 
1920  we  should  not  interpret  them  in 
such  a  sense  as  to  allow  a  trust  which 
is  created  or  exists  for  a  public  purpose 
in  its  substance  and  essence  though 
supplemented  by  an  illusory  or  wholly 
trifling  provision,  the  purpose  of  which 
may  be  not  public  or  may  be  even  pri- 
vate to  be  taken  out  ef  the  provisions  of 
the  Act  of  1920.  We  must  look  to  the 
real  substance  of  the  trust  and  the  pri- 
mary intention  of  the  creator  of  the  trust 
in  every  oase. 

If  the  argument  advanced  by  the 
Learned  Judge  of  the  Court  below  and 
repeated  before  us  by  the  learned  advo- 
cate for  the  respondent  to  the  effect  that 
the  words  "public  purpose"  include 


purposes  which  are  partly  public  and 
partly  private  were  accepted,  the  result 
in  so  far  as  the  Mussalmans  are  concerned 
will  be  that  the  substantial  provisions* 
of  the  two  Acts  will  overlap  each  other,, 
and  some  of  the  provisions  will  come 
into  a  clash.  Indeed  to  my  mind  the* 
later  Act  of  1923  wiil  become  mostly 
superfluous  Every  purpose  aimed  at  and 
object  intended  to  be  secured  by  the  Act 
of  1923  in  so  far  as  the  Mussulmans  are* 
concerned  shall  have  been  amply  fulfilled 
and  realized  under  the  provisions  of  the= 
earlier  Act  of  1920  Such  a  result  we 
should  obviously  avoid  to  reach 

Section  12  of  the  Act  of  1923  says  that 
nothing  in  that  Act  shall  affect  any 
other  enactment  for  the  time  being  in 
force  in  British  India  providing  for  t he- 
con  fcrol  or  supervision  of  religious  or 
charitable  endowments.  This  provision 
clearly  shows  that  the  later  Act  of  1923 
was  not  intended  to  have  the  effect  of 
superseding  the  earlier  Act  of  1920  in  so 
far  as  the  Mussalmans  were  concerned. 
The  law  under  the  two  Acts,  therefore, 
must  be  administered  simultaneously, 
.and  if  both  the  Acts  are  held  to  cover 
the  same  subject-matter  qua  the  Mussal- 
mans, we  may  find  contradictory  orders 
passed  by  Courts  of  co-ordinate  jurisdic- 
tion. I  am,  therefore,  of  opinion  that 
the  trust  in  the  present  oase  not  being, 
a  trust  for  a  public  purpose  only  as  the 
order  of  reference  assumes  that  it  is 
not,  the  provisions  of  the  Act  of  1920  are 
inapplicable 

The  enactments  in  S.  3  of  the  Act  of 
1920  and  in  S  92,  Civil  P.  C  ,  1908,  are- 
clearly  pari  materia  and  the  words  : 

11  express  or  constructive  trust  created  for 
public  purpose  of  a  charitable  OL  religious- 
nature  " 

are  the  same  in  both  the  , sections  The 
decision  of  their  Lordships  of  the  Judi- 
cial Committee  in  the  case  of  Gopal  Lai 
v.  Puma  Chandra  (1)  on  the  construc- 
tion of  the  words  "  public  purpose  "  in 
S.  539  of  the  former  Civil  F.  C  is  there- 
fore relevant  In  that  case  the  trustee 
was  directed  to  spend  money  out  of  the 
income  of  the  trust  property  on  the  wor- 
ship of  certain  family  idols.  Such  a 
trust  was  held  to  he  a  private  trust  and 
therefore  not  falling  within  the  purview 
of  B.  539  of  the  old  Civil  F.  C. 

My  answer  to  the  first  question  there- 1 
fore  is  that  the  Act  of  1920 

(1)  A.  I.  R.  1999  P.  0.  253=149    Oal.   459=49- 
I.  A.  100  (P.  0.). 
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matters menbioned  in  the  said'  section, 
an  application  can  be  made  to  the  Court 
of  the  District  Judge  seeking  relief  in 
regard  to  these  matters  and  the  Court  is 
directed  to  make  an  inquiry  into  the 
matter  in  order  to  enable  it  to  pass  a 
suitable  order  in  connexion  therewith. 
The  Court  has  also  been  given  power  by 
the  legislature  to  inflict  penalty  upon 
the  person  found  to  be  guilty  of  having 
not  complied  with  the  provisions  of  the 
Act.  This  will  be  clear  from  8.  10  of 
the  said  Act.  If,  therefore,  a  mutwalli 
of  a  wakf  which  is  a  mixed  wakf,  that  is, 
where  a  portion  of  the  benefit  is  allotted 
for  private  purposes  and  a  portion  for 
public  purposes  has  not  chosen  to  file  a 
statement  on  the  ground  that  he  does  not 
admit  the  wakf  of  which  he  happens  to 
be  a  mutwalli  to  be  a  wakf  at  all,  an 
interested  person  can  seek  the  assistance 
of  the  Court,  and  if  the  mutwalli  does 
not  satisfy  the  Court  after  due  proof  that 
the  trust  of  which  he  happens  to  be  a 
mutwalli  is  not  a  wakf  within  the  pro- 
visions of  the  Mahomedan  law,  he  will 
be  liable  to  punishment  under  S.  10  of 
the  said  Act.  The  provisions  of  that 
section  also  declare  that  he  will  have  to 
show  a  reasonable  cause  for  his  default 
This  reasonable  cause  can  only  be  deter- 
mined after  inquiry  has  been  made  by 
the  Court. 

If  on  inquiry  he  is  found  that 
he  was  a  mutwalli  of  a  wakf  as 
defined  in  the  said  Act  and,  therefore, 
bouud  to  file  a  statement  as  required  by 
S.  3  of  the  said  Act,  he  will  be  liable  to 
be  punished  under  the  said  section.  I 
may  also  point  out  that  under  S  11, 
Mussalman  Wakf  Acts,  1923,  the  Local 
Government  has  been  given  power  to 
frame  rules  to  carry  into  effect  the  pur- 
poses of  the  said  Act.  The  mere  fact, 
therefore,  that  there  is  no  express  pro- 
vision in  the  Act  itself  for  a  regular  pro- 
cedure in  respect  of  an  inquiry  to  be 
made  into  an  alleged  reasonable  cause 
under  8.  10  is  no  ground  for  holding  that 
there  can  be  no  inquiry  It  was  also 
urged  that  there  is  no  provision  in  the 
Act  for  any  appeal.  To  that  the  obvious 
reply  is  that  the  legislature  might  have 
intended  that  a  person  who  is  punished 
under  S.  10  shall  not  be  given  any  fur- 
ther remedy.  The  intention  may  well 
have  been  to  treat  the  inquiry  as  purely 
a  summary  inquiry,  and  not  one  open  to 
appeal.  I  am,  therefore,  of  opinion  that 
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11  applies  only  to  those  oaaea  where  the 
entire  benefit  under  the  wakf  or  trust  is 
Allotted  for  publio  purposes. " 

My  answer  to  the  second  question  is 
that  where  a  trust  is  of  a  public  nature 
any  person  having  an  interest  in  the  said 
trust  is  entitled  to  make  the  application 
contemplated  by  S  3  of  the  Act  of  1920, 
but  that  he  is  not  so  entitled  if  the  pur- 
pose of  the  trust  is  partly  public  and 
partly  private.  In  the  latter  case  his 
remedy  lies  to  make  an  application 
under  S.  4  of  the  Act  of  1923.  The 
defaulting  mutwalli  is  liable  to  be  pena- 
lized under  the  provisions  of  S.  10  of 
the  same  Act. 

Misra,  J  (LSth  February  1929).—! 
would  also  answer  the  two  questions 
referred  by  the  Division  Bench  in  the 
same  way  as  answered  by  the  learned 
Acting  Cbief  Judge.  It  appears  to  me 
to  be  clear  on  referring  to  the  provisions 
of  the  Mussalman  Wakf  Act  (Act  42  of 
1923)  that  the  oases  of  mixed  wakf s  or 
trusts  where  a  portion  of  the  benefit  is 
allotted  for  private  purposes  and  a  por- 
tion for  public  purposes  must  be  governed 
by  the  provisions  of  the  said  Act 
Where,  however,  the  entire  benefit  under 
the  wakf  or  trust  was  allotted  for  public 
purposes  the  case  would  fall  under  the 
provisions  of  the  Charitable  and  Reli- 
gious Trusts  Act  (Act  14  of  1920)  One 
difficulty  in  taking  up  this  position  was, 
however;  pointed  out  by  the  learned 
advocate  for  the  respondent  that  the 
Mussalman  Wakf  Act  of  1923  applied  only 
to  cases  where  the  wakf  was  admitted 
And  that  in  cases  whore  it  was  denied 
that  such  a  wakf  did  exist  there  was  no 
remedy  open  to  a  person  interested  in 
the  said  wakf  to  take  action  under  the 
provisions  of  the  said  Act  On  reading 
the  provisions  of  the  Mussalman  Wakf 
Act  (Act  42  of  1923),  it  appears  to  me 
that  under  S  3  of  that  Act  an  obligation 
has  been  laid  upon  every  mutwalli  of  a 
wakf  covered  by  the  said  Act  to  furnish 
to  the  Court  within  the  local  limits  of 
whose  jurisdiction  the  property  of  the 
wakf  of  which  he  is  the  mutwalli  is 
•situated,  a  statement  containing  the 
particulars  relating  to  the  wakf  property 
-and  other  matters  mentioned  in  the  said 
•flection.  Where  no  such  statement  is 
•filed  by  a  mutwalli  or  when  an  incorrect 
-statement  has  been  filed  by  him  or  where 
lie  has  omitted  to  enter  in  the  statement 
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the  objection  of  the  learned  advocate  for 
the  respondent  oanuot  be  sustained. 

I  am  also  in  agreement  with  the 
learned  Acting  Chief  Judge  that  in  de- 
termining the  question  whether  a  trust 
is  one  intended  purely  for  a  public  pur- 
pose, the  substance  of  the  trust  and  the 
real  intention  of  the  author  of  the  trust 
have  to  be  looked  into  In  cases  where 
substantial  portion  of  the  property  is 
dedicated  for  a  private  purpose,  it  can- 
not be  said  that  the  dedication  is  one  for 
public  purpose  simply  because  a  portion 
of  the  property  is  given  for  public  pur- 
poses. 

As  regards  the  second  question  I  am 
also  of  the  same  opinion  as  the  learned 
Acting  Chief  Judge  that  a  person  who 
is  interested  in  a  public,  religious  or 
charitable  \vakf  is  entitled  to  make  an 
application  under  S  3  of  the  Charitable 
and  Religious  Trust  Act  (Act  14  of  1920) 
and  that  his  right  to  apply  is  not  taken 
away  simply  because  the  trustee  has  filed 
particulars  and  accounts  relating  to  the 
wakf  under  8s  3  and  5,  Mussalman  Wakf 
Act  (Act  42  of  1923)  It  would  be  open 
to  the  Court  in  such  a  case  to  direct  the 
applicant  to  refer  to  and  inspect  the 
statement  and  the  accounts  already  filed 
by  the  trustee  under  the  provisions  of 
the  Mussalman  Wakf  Acb  of  1923. 

Raza,  J.  (18th  February  1929) —I 
would  also  answer  the  two  questions 
which  have  been  referred  to  the  Full 
Bench  for  decision  in  the  way  in  which 
they  have  been  answered  by  the  Hon'ble 
Acting  Chief  Judge.  I  have  veiy  few 
I  words  to  add  to  the  judgments  that  have 
jbeen  already  delivered  in  this  case.  I 
think  "  wakf  "  as  defined  in  the  Mussal- 
man Wakf  Act  of  1923  includes  wakfs  of 
all  kinds  except  such  wakf  as  is  described 
in  S  3  of  the  Mussalman  wakf  Validat- 
ing Act  of  1913  under  which  any  benefit 
is  for  the  time  being  claimable  for  him- 
self by  the  person  by  whom  the  wakf  was 
created  or  by  any  of  his  family  or  des- 
cendants. Act  14  of  1920  was  enacted 
to  provide  facilities  for  the  obtaining  of 
information  regarding  trusts  created  for 
public  purposes  of  a  charitable  or  reli- 
gious nature,  In  my  opinion  Act  H  of 
1920  does  not  apply  to  a  wakf  which  is 
partly  a  private  endowment  and  partly  a 
public  endowment  The  Act  which  ap- 
plies to  such  a  wakf  is  Act  42  of  1923. 
In  this  case  the  wakf  is  not  denied.  The 
mutwalli  admits  the  wakf  and  he  has 


duly  complied  with  the  provisions  of  the* 
Mussalman  Wakf  Act  of  1923.  It  need 
not  be  decided  in  this  case  whether 
under  the  Musalman  Wakf  Act  of  1923* 
the  "Court"  has  power  to  determine  as  to-- 
whether  any  property  which  is  denied  to 
be  wakf  property,  is  wakf  property  with- 
in the  meaning  of  the  Act.  That  ques- 
tion does  not  arise  in  this  case  and  may 
be  left  out  of  consideration 

By  Court  (IQth  February  1929).— 
The  reference  is  returned  to  the  Bench 
concerned  with  the  judgments  of  tha 
members  of  the  Full  Bench. 

Misra  and  Raza,  JJ.  (27M  Febru- 
ary 1929.)— The  facts  of  the  case  are 
given  at  length  in  our  referring  order 
dated  8th  January  1929  The  following 
questions  were  referred  to  the  Full 
Bench  for  decision  . 

1.  "  Whether  the  Charitable  and  Religious 
Trusts  Act  (Act  H  of  1920)  applies  to  tho  case* 
of  mixed  wakfs  or  trusts,    where   a   portion    of 
tho    benefit    is    allotted    for    private   purpose*- 
and  a  portion  for   public   purposes,   so    far   a  a- 
the  latter   portion    is  concerned,  or,    whether 
it  applies  only  to    those    cases    whore  tho  en- 
tire benefit  under  the  wakf  or  trust  is   allotted 
for  public  purposes  ?" 

2.  "  Whether  a  person  interested  in  a   pub- 
lic, religious  or  charitable  wakf  is    entitled  to 
make   an    application   under    S.  3,  Charitable 
and    Religious   Trusts    Act    (Act    14  of   1920),. 
when  the  trustee  of  the  said  wakf  has  already 
furnished  to  the  Court  all  the  particulars  and 
accounts,  relating  to  the  wakf  under  Ss.  3  and 
5,  Mussalman  Wakf  Act  (Acb  4'2  of  1923)'" 

The  Full  Bench  has  answered  the 
questions  thus  : 

(1)  The    Act   of   1920  applies    only  to  those 
oases  where  the  entire  benefit  under  the    wakl 
or  trust  is  allotted  for  public  purposes." 

(2)  "  Where  a  truat    is   of  a   public   nature 
any  person    having    an    interest    in   the  said 
trust  is  entitled  to  make  the    application   con- 
templated by  S.  3  of  the  Act  of  1920,  but    that 
he  is  not  so  entitled  if  the  purpose  of  the  trust 
ia  partly    public   and  partly   private.    In  the 
latter  case  his  remedy  lies  to  make   an   appli- 
cation under  S.  4  of  the  Act  of  1923." 

The  result  is  that  the  application! 
filed  by  Sheikh  Ashiq  Husain  in  the 
Court  of  the  District  Judge,  Luck  now,  is 
not  maintainable.  We,  therefore,  accept 
this  application  for  revision  and  dismiss- 
the  application  of  Ashiq  Husain  with* 
costs  in  both  the  Courts. 


M.N./H.K. 


Revision  accepted- 
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Full  Bench 

WAZIR  HASAN,  Aa.  G.  J.,  AND  MISRA 

AND  BAZA,  JJ. 

Jai  Indar  Bahadur  Singh — Appel- 
lant. 

v. 

Bnj  Indar  Kuar — Bespondeat. 
Execufcioa  Decree    Appeal  No.    54    of 
1928,  Decided  on  1st  March  1929,  against 
ordefr  of  Disk.  Judge,   Lucknow,    D/,    4th 
July  1928. 

(a)  Civil     P.    C.,    O.    21,    R.    1— Judgment 
debor  paying  decretal    amount    to    receiver 
appointed      for    the     purpose — Lou     due    to 
misappropriation  by  receiver  must     fall    on 
judgment-creditor, 

Where  the  judgment-debtor  is  proved  to 
have  paid  monoy  dua  from  him  under  a,  de- 
CLLJG  passed  by  thn  Court  bo  the  receiver  ap- 
pointed by  the  Court  lor  realizing  sums  of 
money  and  making  payment  to  Lhu  docreo- 
holdor,  and  the  receiver  is  Jound  subse- 
queatly  to  have  misappropriated  the  money, 
end  judgment-debtor  should  be  absolved  from 
hi.*  liability  and  the  lous  should  not  fall  upon 
him.  The  loss  in  such  a  case  must  fall  on 
the  judgment-creditor  to  whom  it  would  be 
open  to  aue  the  receiver  or  to  bake  such 
other  remedy  as  ho  may  be  advised  to  take  but 
he  cannot  tn  allowed  to  recover  the  t>aid 
money  again  from  the  judgmont-deltfor  20 
Mad.  221  (F.  B.)  Disc.  [P  233  C  2] 

(b)  Civil  P.  C.,  O.  40,  R.  3— Receiver  mis- 
appropriating   property     meant   for   paying 
off      decree-holders — They     must     bear    loss 
rateably. 

If  the  property  whioh  came  into  the  hands 
of  a  receiver  appointed  by  the  Court  and 
which  was  to  ba  sold  by  him  for  the  purpose 
of  making  payments  awarded  to  the  different 
decree-holders,  has  boon  misappropriated  by 
him,  the  loss  must  be  borne  rateably  by  the 
decree- holders  in  proportion  to  the  amount 
of  their  decrees.  The  loss  must  fall  on  all 
the  judgment-creditors  and  not  upon  one  of 
them.  [P  233  C  2] 

(c)  Interpretation    of  Statute!— An   enact- 
ment includes    all    necessary    incidents   and 
consequences  of  it — Payment  under    Civil  P. 
C.,O.  21,R.    1    according  to  Court's   direc- 
tion abaolvei  judgment-debtor— Civil  P      C., 
O,  21,  R.  1. 

It  IB  a  well  accepted  maxim  of  inter- 
pretation that  an  enactment  includes  all  the 
incidents  or  consequences  necessarily  result- 
ing from  it.  Thus  when  money  payable  under 
a  decree  is  paid  by  a  judgment- debtor  m  ac- 
cordance with  the  direction  of  the  Court 
whioh  made  the  decree  the  act  of  payment 
muafc  Involve,  to  save  itself  from  utter  futility, 
the  necessary  consequence  of  freedom  of  the 
judgment  debtor  from  his  liability  under  the 
decree  :  (1894)  A.  C.  243,  Ref.  [P  23,3  C  1] 

Ali  Zaheer,  Salig  Ram  and  Narayan 
Lai — for  Appellant 

J.  Jackson — for  Roc  pendent. 


Opinion 

Misra,  J.—(Sth  December  1928).  The 
question  which  has  been  referred  to  the 
Full  Bench  for  decision  is  as  follows  : 

"Where  the  judgment-debtor  IB  proved  t« 
have  paid  money  due  from  him  under  >h  de- 
oroe  passed  by  the  Court,  to  the  receiver  ap- 
pointed by  the  Court  for  realizing  certain  sumi 
of  money  and  making  payments  to  the  decree- 
holder  or  decree- holders,  or  other  money  or 
property  is  proved  to  have  come  to  his  hands 
and  the  receiver  is  found  to  have  misappro- 
priated the  money  and  the  property  on  whom 
should  the  loss  fall  ?  Should  the  loss  lall  on 
the  judgment-debtor  or  on  the  judgment-cre- 
ditor ?" 

The  facts  of  the  case  are  sufficiently 
stated  in  the  order  of  reference.  For  our 
purposes  it  is  only  necessary  to  state 
that  in  an  administration  suit  brought 
by  the  respondent,  Mt.  Brij  Indra  Kun- 
war,  it  was  decided  that  she,  along  with 
certain  other  persons,  was  entitled  to  a 
particular  sum  as  annuity  as  provided  m 
the  will  of  her  father,  Thakur  Bajendra 
Bahadur  Singh  and  a  decree  for  the 
amount  due  to  her  was  passed.  Certain 
property  moveable  and  immovable,  was 
held  liable  for  the  payment  of  these 
annuities  The  moveable  property  con- 
sisted of  cash,  Government  securities  and 
certain  debts  The  immovable  property 
consisted  of  certain  villages  situate  ID 
the  Kheri  District  The  first  Court 
directed  the  sale  of  the  Government  secu- 
rities as  well  as  of  the  immovable  pro- 
perty and  also  the  realization  of  the  debts 
the  proceeds  whereof  was  to  be  spent  in 
paying  the  annuities  both  past  and  future. 
It  also  appointed  a  receiver  authorizing 
him  to  realize  the  debts  and  to  sell  the 
properties  if  necessary  and  to  pay  there- 
from to  the  annuitants  their  past  arrears 
as  well  as  the  sums  that  were  to  accrue 
due  in  future. 

On  appeal  the  Court  of  the  late  Judi- 
cial Commissioner  modified  the  decree 
only  to  this  extent  that  it  held  that  if 
the  defendant  judgment-debtor  deposited 
a  certain  amount  of  money  the  immov- 
able property  should  not  be  sold.  It  cal- 
culated the  amount  of  money  which  the 
judgment-debtor  should  deposit  in  order 
to  prevent  the  sale  of  the  immovable 
property  \Ve  may  also  indicate  that 
the  annuitants  were  only  to  enjoy  the 
amounts  of  their  annuities  for  their  lives 
and  the  property  moveable  and  immov- 
able whioh  was  charged  with  the  payment 
of  the  said  annuities  was  to  go  to  the 
judgment-debtor  to  the  extent  of  what 
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re m, lined  available  after  the  'payment  of 
the  said  annuities. 

The  receiver  appointed  by  the  first 
Court  did  not  furuiah  any  security.  He, 
however,  realized  certain  debts  and  the 
Government  securities  were  also  handed 
over  to  him.  Besides,  the  judgment- 
debtor  paid  to  him  certain  sums  of 
money  which  he  was  liable  to  pay  to  the 
various  annuitants  of  whom  the  plaintiff 
respondent  was  one.  The  receiver  has 
misappropriated  the  securities  and  has 
also  embezzled  the  sums  of  money  paid 
to  him  by  the  judgment-debtor  us  well 
as  realized  by  him  on  account  of  debts, 
He  has  absconded  and  no  trace  of  him 
can  now  be  found 

The  question  which  has  now  been  re- 
ferred to  us  is  regarding  the  sums  paid 
to  the  receiver  by  the  judgment-debtor 
or  realized  by  him,  and  the  securities 
that  came  into  his  hands  and  which  he 
has  either  embezzled  or  misappropriated. 
As  to  the  sums  of  money  paid  to  the 
receiver  by  the  judgment-debtor  or 
realized  by  him  I  am  of  opinion  that  the 
judgment-debtor  must  be  considered  as 
absolved  from  the  liability  of  the  pay- 
ment of  the  said  sum  and  I  proceed  to 
give  my  reasons  for  arriving  at  this 
conclusion . 

Under  0.  21,  B.  2,  it  is  provided  that 
all  money  payable  under  a  decree  shall 
be  paid  as  follows  namely: 

(a)  into  the  Court  whose  duty  it  is    to 
execute  the  decree  ;  or, 

(b)  out    of   Court  to  the  decree-holder; 
or, 

(c)  otherwise     as     the   Court     which 
made  the  decree  directs. 

The  rale  further  provides  that  where 
any  payment  is  made  under  Cl.  (a),  sub- 
R.  1,  notice  of  such  payment  shall  be 
given  to  the  decree-holder.  It  appears 
to  me  to  be  clear  from  the  above  provi- 
sions that  where  tx  judgment-debtor  pays 
money  either  into  the  Court  whose  duty 
it  is  to  execute  the  decree  or  in  a 
manner  directed  by  the  Court,  the  pay- 
ment is  considered  to  be  as  good  a  pay- 
ment as  one  made  by  the  judgment- 
debtor  out  of  Court  to  the  decree-holder 
himself.  Where  the  payment  ia  made  in 
Accordance  with  the  direction  of  the 
Court  it  is  not  necessary  to  give  any 
notice  of  snob  payment  to  the  decree- 
holder  The  judgment-debtor  if  he  makes 
finch  payment  is  absolved  from  his  lia- 
bility. To  illustrate  my  meaning  I 


would  take  the  caaa  where  a  warrant  of 
attachment  of  the  property  of  a  judgment- 
debtor  is  issued  an!  handed  over  for  ex- 
ecution to  the  bailiff  of  the  Court  under 
the  provisions  of  0  21,  B  30,  Civil  P. 
C.,  or  where  a  warrant  for  the  arrest  of 
the  judgment -deb  tor  is  similarly  handed 
over  to  the  bailiff  for  execution  under  the 
provisions  of  0.  21,  R  38  of  the  Code. 
The  form  of  the  warrant  of  attachment 
will  be  found  on  No  8  of  Appendix  B 
attached  to  the  Civil  Procedure  Code 
and  the  form  of  the  warrant  for  arrest 
in  execution  will  be  found  on  No.  13 
of  the  same  Appendix  It  will  appeir 
from  those  two  forms  of  warrant  that 
the  execution  is  deemed  complete 
when  the  amount  of  money  entered 
in  the  warrant  is  paid  by  the  judg- 
ment-debtor to  the  bailiff  of  the 
Court.  On  the  payment  of  the  said  sum 
by  the  judgment-debtor,  the  bailiff  is  to 
return  the  warrant  with  a  report  that  it 
has  been  carried  into  effect  If  then  the 
money  paid  by  the  judgment-debtor  to 
the  bailiff  is  embezzled  by  the  latter  the 
judgment-debtor  cannot  be  considered  to 
be  liable  to  pay  the  said  sum  a  second 
time.  The  bailiff  of  the  Court  is  tin 
officer  of  the  Court  and  the  payment  to 
him  is  in  accordance  with  the  direction 
of  the  Court  entered  in  the  warrant  The 
conclusion  therefore  to  which  I  have 
arrived  is  that  if  the  money  is  paid  by 
the  judgment-debtor  either  into  the 
hands  of  the  decree-holder  or  to  an- 
officer  of  the  Court  in  accordance  with 
the  directions  of  the  Court  he  must  bo 
deemed  to  be  absolved  from  nil  future 
liability  of  making  another  payment. 

It  is  clear  from  the  facts  stated  in  the 
order  of  reference  that  the  Court  of  the 
Second  Additional  District  Judge  of 
Lucknow  gave  to  the  receiver  appointed 
in  this  case  directions  to  realize  the 
money  both  from  the  judgment-debtor 
and  from  other  sources  mentioned  in  the 
judgment.  If  the  judgment-debtor  there' 
fore  made  payments  to  the  receiver  his 
payments  will  be  considered  to 
have  been  made  to  an  officer  of  the 
Court  in  accordance  with  the  directions 
of  the  Court  and  the  payments  so  made 
must  be  considered  to  be  good  so  far  as 
he  (the  judgment-debtor)  is  concerned. 

As  remarked  in  the  order    of   reference 
there  are  not  many  oases  on   the  subject 
The  matter  seems  to  have  come  up  before 
the  Madras  High   Court    in    a    case    re- 
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ported  in  Orr  v  Muthia  Chetti  (l)  and  in 
nn  appeal  from  that  very  decision  which 
will  be  found  reported  in  Muthia  Chetti 
•V-  Orr  (2).  This  was  a  case  in  whioh  a 
receiver  had  been  appointed  at  the  in- 
stance of  the  judgment-creditor  under 
S  503,  Civil  P.  C.f  1882,  for  the  purpose 
of  realizing  money  due  to  the  judgment- 
debtor  from  cerfcain  tenants  The  money 
was  collected  by  the  receiver  but  was  sub- 
sequently misappropriated  by  him.  Tha 
question  for  decision  was  whether  the 
collection  of  the  amount  by  the  receiver 
had  discharged  the  judgment-debtor  from 
his  liability.  Muttusami  Ayyar  J.,  t^elcl 
that  the  receiver  though  appointed 
at  the  instance  of  the  decree-holder 
•could  not  be  considered  to  be  his  agent 
but  must  be  deemed  to  be  a  custodian 
of  the  property  on  behalf  of  the  parties 
io  the  oa.se,  and  such  being  the  case  if 
-there  occurred  a  loss  from  the  default 
of  the  receiver,  the  estate  must  bear 
the  loss.  In  the  appellate  Court  the 
case  was  heard  by  a  Bench  of  two  Judges 
•consisting  of  S  hep  hard  and  Da  vies, 
JJ  ,  Shephard,  J  ,  took  the  same  view  as 
'had  been  taken  by  Muthusami  Ayyar,  J. 
Da-vies,  J  ,  however,  took  a  different  view 
His  opinion  was  that  when  a  ju^gment- 
<debtor  paid  the  money  into  Court  or 
otherwise  as  directed  by  the  Court  the 
judgment- debtor  must  be  considered 
as  having  discharged  the  decretal  debt 
He  was  of  opinion  that  a  receiver  ought 
to  be  considered  as  an  officer  of  the  Court 
and  any  payment  made  to  such  officer 
should  be  treated- as  effectual  as  a  payment 
made  directly  into  Court.  I  am  in  en- 
tire agreement  with  the  opinion  of 
Ddvies,  J.,  and  the  analysis  of  O.  21, 
E.  1,  given  in  the  earlier  portion  of  this 
judgment  satisfies  me  that  the  view 
taken  by  Davies,  J.,  is  correct. 

The  same  conclusion  appears  to  me  to 
be  deducible  if  we  look  at  the  case  from 
another  aspect.  Reading  Br.  1  and  2, 
O.  21,  together  it  would  appear  that 
where  a  payment  is  made  out  of  Court  to 
a  decree-holder  it  is  necessary  that  such 
payment  should  be  certified  to  the  Court 
in  order-that  the  judgment-debtor  may 
be  exonerated  from  the  liability  of  mak- 
ing the  payment  again  The  payment 
may  be  certified  either  on  the  applica- 
tion of  the  judgment-debtor  or  that  of 
the  decree-holder.  No  suoh  certification 


(1)  [1894]  17  Mad.  501. 

(2)  -        


[1897]  20  Mad.  994  (F.  B.). 


is  provided  for  in  the  case  where  the 
money  is  paid  into  Court  or  where  the 
money  is  paid  according  -  to  the  direc- 
tion of  the  Court,  Where  money  ia 
paid  into  Court  under  Cl  (a),  sub- 
B.  (1)  or  according  to  the  direction 
of  the  Court  under  Cl  (c),  eub-B  (1) 
the  obvious  reason  for  not  requiring 
certification  in  these  cases  is  that  the 
payment  is  considered  to  be  effective. 
I  would  therefore  answer  the  first  por- 
tion of  the  reference  in  this  way  that! 
where  the  judgment-debtor  is  proved  to 
have  paid  money  due  from  him  under 
a  decree  passed  by  the  Court  to  fchei 
receiver  appointed  by  the  Court  for 
realizing  sums  of  money  and  making 
payment  to  the  decree-holder  and  the 
receiver  is  found  subsequently  to  have 
misappropriated  the  money,  the  judg- 
ment-debtor should  be  absolved  from  his! 
liability  and  the  loss  should  not  Call 
upon  him  The  loss  in  such  a  case! 
must  fall  on  the  judgment-creditor  to! 
whom  it  would  be  open  to  sue  the  re- 
ceiver or  to  take  such  other  remedy  asi 
he  may  be  advised  to  take  but  he  cannot! 
be  allowed  to  recover  the  said  money) 
again  from  the  judgment-debtor 

As  to  the  property  which  is  proved  to 
have  come  to  the  hands  of  the  receiver! 
and  which  be  has  misappropriated,  my' 
answer  would  similarly  be  that  if  the! 
property  which  came  into  the  hands  of| 
the  receiver  and  was  to  be  sold  by  him! 
for  the  purpose  of  making  payments, 
awarded  to  the  different  decree-holders,! 
the  loss  must  be  borne  rateably  by  the 
decree-holders,  in  proportion  to  the 
amount  of  their  decrees  The  loss  must 
fall  on  all  the  judgment-creditors  and' 
not  upon  one  of  them  I  am  clear  in  my! 
mind  that  the  Government  securities,' 
which  were  to  go  into  the  bands  of  the 
receiver  and  which  actually  did  come 
into  his  hands  but  were  subsequently 
misappropriated  by  him,  were  directed 
by  the  Court  to  be  sold  and  the  sale  pro- 
ceeds were  to  be  appropriated  in  making 
payments  to  the  different  annuitants 
including  the  plaintiff-respondent  in 
whose  favour  the  decrees  had  been  passed 
in  the  administration  suit 

The  judgment-debtor  for  the  reason 
stated  above  cannot  be  made  to  suffer 
the  loss  since  the  property  whioh  had  to 
come  into  the  hands  of  the  receiver  did 
actually  reach  his  hands.  My  answer 
to  the  second  part  of  the  reference  there- 
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fore  is  that  in  such  a  oase  the  loes  should 
not  fall  on  the  judgment-debtor  but 
should  fall  on  all  the  judgment-creditors 
rateably  in  proportion  to  th*  amouut  of 
their  decrees. 

With  these  two  answers  I  would  re- 
turn the  record  to  the  Bench  concerned 

Raza,  J-(i7*7i  December  1928),  I 
am  in  entire  agreement  with  the  opinion 
expressed  by  my  learned  brother  Gokaran 
Nath  Misra,  J  In  my  opinion  also  the 
receiver  should  bo  considered  to  be  an 
officer  of  the  Court  uud  any  payments 
made  to  such  officer  should  bo  treated  as 
effectual  as  payments  made  directly  into 
Court  1  see  no  reason  why  should  the 
judgment-debtor  suffer  when  he  paid  the 
money  into  Court  or  out  of  the  Court  to 
the  decree-holder  or  otherwise  as  directed 
by  the  Court  I  would  also  answer  the 
question  referred  to  the  Full  Bench  for 
decision  in  the  manner  in  which  it  has 
been  answered  by  my  learned  brother 
Gokaran  Nath  Misra,  J 

Wazir  Hasan,  Ag  C.  J.-  (Kind  De- 
cember 1928).  This  is  a  reference  to  the 
Pull  Bench  for  decision  of  the  following 
question  : 

11  Where  the  judgment-debtor  IB  proved  to 
have  paid  money,  due  from  him  under  a  de- 
cree passed  by  the  Court,  to  the  receiver  ap- 
pointed by  the  Court  for  realizing  certain 
suma  of  money  and  making  payments  to  the 
decree-holder  or  decree-holders,  or  other 
money  or  property  is  proved  to  have  come  to 
his  hands  and  the  receiver  is  found  to  have 
misappropriated  the  money  and  the  property, 
OD  whom  should  the  loss  fall  ?  Should  the 
loss  fall  on  the  judgment-debtor  or  on  the 
judgment-creditor  ?  " 

The  question  stated  above  clearly  as- 
sumes the  fact  that  a  judgment-debtor 
has  in  satisfaction  of  a  decree  and  a  claim 
against  him  paid  money  or  delivered 
property  but  that  he  has  done  so  not 
directly  to  the  decree-holder  but  to  a 
receiver  appointed  by  the  Court.  On 
that  fact  it  must  be  held  that  the  act  of 
the  judgment -deb  tor  is  accepted  as  refer- 
able only  to  his  liability  under  the  de- 
cree and  to  the  other  claim  of  the  same 
decree-holder  and  to  no  other  liability 
It  is  admitted  that  the  judgment-debtor's 
discharge  of  the  liability  under  the 
decree  or  the  claim  would  have  been 
complete  had  he  paid  the  money  or  deli- 
vered the  property  to  the  decree-holder. 
The  controversy,  therefore,  centres  round 
the  question  as  to  whether  the  payment 
of  the  money  or  the  delivery  of  property 
nci  to  the  decree-holder  but  to  the  re- 


ceiver gives  in  law  the  same  result  or  not. 
This  brings  me  at  once  to  the  considera- 
tion of  the  circumstances  in  which  and 
the  objects  for  which  the  receiver  was 
appointed  by  the  Court  in  this  particular 
case.  According  to  the  order  of  reference 
the  receiver  was  appointed  by  the  same 
Court  which  had  passed  the  decree  and 
which  was  seised  with  a  suit  for  the 
administration  of  the  judgment-debtor's 
assets  and  was  appointed  for  the  purpose 
of  realizing  debts  that  might  be  due  to 
the  estate  of  the  judgment-debtor  and 
also  to  sell  his  properties,  if  necessary, 
with  directions  as  to  the  ultimate  desti- 
nation of  the  proceeds  and  that  was  to 
pay  the  decree-holder  in  satisfaction  of 
the  decree  and  also  in  satisfaction  of  a 
future  claim  of  annuity  If  such  were 
the  directions  and  the  object  of  the  Court 
in  making  the  appointment  of  the  rec- 
eiver it  follows  that  he  had  the  authority 
of  the  Court  to  receive  the  judgment- 
debtor's  money  and  property  in  satisfac- 
tion of  the  decree  and  the  claim  of  the 
annuitants  That  the  Court  could  in 
exercise  of  its  powers  with  which  it  is 
invested  by  law  prescribe  a  mode  for 
satisfaction  of  the  decree  by  the  judg- 
ment-debtor is  beyond  doubt— see  Cl  (c), 
sub-R  1,  R  1,  O.  21,  Civil  P  C  In  this 
particular  case  the  mode  prescribed  was 
payment  to  the  receiver  I  hold,  there- 
fore, that  when  the  judgment-debtor  paid 
.money  to  the  receiver  with  the  object 
of  satisfying  the  decree  or  the  claim 
against  him  and  also  delivered  property 
to  him  for  the  same  object  his  act  in 
doing  so  was  an  act  in  accordance  with 
the  directions  of  the  Court  and,  there- 
fore, valid.  The  same  conclusion  is  rea- 
ched by  considering  the  effect  of  the  pro- 
visions of  S.  51,  Civil  P.  C.  Those  pro- 
visions authorize  the  Court  to  order  exe- 
cution of  the  decree  : 

(a)  by  delivery  of  any  property  specifically 
decreed, 

(b) 

(c) 

(d)  by  appointing  a    receiver, 

(e)  in  such  other    manner   as  the   nature  of 
the  relief  granted  may  require. 

In  arriving  at  the  result  mentioned 
above  I  have  not  felt  much  difficulty  but 
my  difficulty  arises  now.  R.  1,  O.  21, 
Civil  P.  C  ,  says  that  all  money  payable 
under  a  decree  shall  be  paid  in  any  of  the 
three  ways  mentioned  in  Cla.  (a),  (b)  and 
sub-R  (1)  respectively.  The  rule  does 
not  proceed  to  state  that  if  money  ia  paid 
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in  accordance  with  any  of  the  three 
modes  the  decree  shall  stand  satisfied  and 
the  judgment-debtor  absolved  of  his  lia- 
bility under  the  decree  in  i(s  entirety  or 
proportionately  as  the  case  may  be.  But 
if  this  is  not  so  expressed  in  words  can 
it  be  said  that  the  same  is  not  intended 
by  necessary  implication  ?  I  think  not. 
In  myjopinion  that  rule  must  mean  two 
things':  (l)  The  mode  in  which  a  judg- 
ment-debtor must  pay  money  under  a 
decree  and  that  he  shall  not  pay  in  any 
other  mode  and  (2)  that  if  he  has  so  paid 
he  has  discharged  his  liability  under 
the  decree. 

Perhaps  the  implication  13  clearer  in 
cases  where  the  Court  is  to  certify  pay- 
ment or  adjustment  of  a  decree  and  the 
certificate  has  been  recorded.  On  the 
circumstances  it  must  be  held  that  the 
present  case  is  not  a  case  of  that  nature. 
The  payment  or  an  act  done  in  accor- 
dance with  the  rule  will  become  wholly 
illusory  unless  it  be  held  that  the  rule 
impliedly  includes  all  the  incidents  or 
consequences  strictly  resulting  from  it 
When  money  payable  under  a  decree  is 
p-iid  by  a  judgment-debtor  in  accordance 
with  the  direction  of  the  Court  which 
made  the  decree  the  act  of  payment  must 
involve  to  save  itself  from  utter  futility 
the  necessary  consequence  of  freedom  of 
the  judgment-debtor  from  his  liability 
under  the  decree.  It  is  a  well  accepted 
maxim  of  interpretation  that  an  enact- 
ment includes  all  the  incidents  or  con- 
sequences necessarily  resulting  from  it. 
An  illustration  of  this  maxim  will  be 
found  in  the  case  of  West  India  Impro- 
vement Co  v  Attorney -General  of  Jam- 
aica and  Ftaser  (3).  On  these  grounds 
my  answer  to  the  question  is  the  same  as 
given  by  my  learned  brother  Misra,  J. 

By  Court—  (22?id  December  1928), 
The  answer  to  the  question  is  that  the 
loss  should  fall  on  the  judgment-creditor 

M  N  /B  K.  Reference  answered. 
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WAZIB  HASAN,  AG.  C.  J.  AND  MISRA,  J. 

Kamakhya  Dutt  Bam— Appellant, 
v. 

Shy  am  Lai  and   others— Respondents. 

First  Civil  Appeal  No.  77  of  1928, 
Decided  on  29th  January  1929,  against 
decree  of  Sub-Judge,  Fyzabad,  D/-  25th 
February  1928. 


(a)  Civil  P.  C.,   S.  89— tlecree  transferred1 
to   Collector— Injunction   to  Court     p ailing 
decree  ii  futile— Civil  P.  C.,  S.  38. 

Where  the  execution  proceedings  have  goa8 
into  the  hands  of  the  Deputy  Com  m  is  a  i  one1' 
the  issue  of  an  injunction  to  the  Court  whiob> 
passed  the  decree  originally,  is  obviously 
futile.  [P  286  C  2] 

(b)  Civil  P.  C.,  O.  39,    R.  1— Sale  in    teeth 
of  injnction  is  not  void. 

Sale  held  in  execution  of  a  decree  in  spite  of 
an  injunction  is  nob  void  merely  on  that 
ground  9  All.  497  ;  1*5  All.  431  ;  35  M.  L.  J.  96- 
and  A.  I.  R.  1925  Lah.  644,  ReL  on,  [P  237  G  1] 

(c)  Civil  P.  C.,  O.  21,  R.  92— Sale  in  judg- 
ment-debtor's   lifetime   confirmed     without 
hii  legal    representatives   on   record    ii    not 
void. 

Where  the  sale  has  taken  place  in  the  life' 
time  of  the  judgment-debtor  and  is  confirmed 
after  his  death  without  bringing  the  legal  re- 
presentatives of  the  deceased  judgment-debtor, 
on  the  record  of  the  execution  case  and  with- 
out notice  to  them,  the  sale  is  not  void. 

[P  237  C  1} 

(d)  Civil  P.  C.,  O.  21,  Rr.  72  and  73-Plea- 
der  for  decree-holder    purchasing    property — 
Sale    is  not  invalid  — Legal  Practitioner. 

Although  a  pleader  purchasing  property  at 
au  auction  sale  in  execution  of  a  decree  in- 
which  he  was  professionally  engaged  on  be- 
half of  the  decree-holders  infringes  certain- 
rules  of  conduct,  the  sale  does  not  thereby 
become  invalid.  [P  237  0  2J 

(e)  Civil  P.  C.,  O.  21,  R.  70— Decree  trans- 
ferred   to    Collector— Sale    in    its  execution- 
poitponed  line  die — No  fresh    proclmation — 
Sale   ii  irregular   although    Rr.  66  to  69    do- 
not  strictly  apply. 

Although  under  R.  70  the  provisions  of 
Rr.  66  to  69  are  inapplicable  to  a  case  in 
which  the  execution  of  a  decree  has  been 
transferred  to  the  Collector  still  the  same  rule 
having  been  made  by  the  Local  Government  in 
exercise  of  its  powers  under  S.  70,  a  sale  in 
execution  of  a  decree  so  transferred  after  the 
same  was  postponed  sine  die  is  irregular  if  no 
fresh  proclamation  was  issued.  [P  237  G  2] 

All  Zaheer,  K.  P.  Misra,  All  Moham- 
med and  A.  C.  Mukerji — for  Appellant. 

M.  Wasim  and  P.  D.  Rastoyi — for  Res- 
pondents. 

Judgment. — This  is  the  plaintiff's- 
appeal  from  the  decree  of  the  Subordinate 
Judge  of'Fyzabad,  dated  25th  February 
1928. 

The  facts  are  as  follows:  Shyam  Lalr 
respondent  1  and  others  held  a  decree- 
passed  by  the  Court  of  the  Subordinate 
Judge  oE  Fyzabad  for  a  sum  of  Rs.  16,600 
and  odd  against  one  B  Sitaput  Ram,  now 
deceased.  Under  the  provisions  of  S.  68, 
Civil  P  C  ,  proceedings  in  relation  of  the- 
execution  of  this  decree  were  transmitted 
to  the  Deputy  Commissioner  of  Fyzabad 
and  on  27th  October  1925  the  property 
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>in  suit  was  purchased  by  the  respondent 
Lala  Shyam  Behari  Lai,  respondent  4  for 
a  sum  of  Rs  8,000  at  a  public  auction 
held  by  the  Deputy  Commissioner. 
B  Sitapat  Ram  died  on  3rd  November 
1925  and  on  4th  December  1925  the 
'Deputy  Commissioner  confirmed  the  sale 
'The  appellant  is  the  son  of  B.  Sitapat 
Ram  and  the  object  of  the  suit  out  of 
which  this  appeal  has  arisen  is  to  avoid 
the  sale  of  27th  October  1925  The  suit 
>has  been  dismissed  by  the  Court  below  as 
<we  have  already  said  In  support  of  the 
prayer  for  the  declaration  that  the  sale 
was  void  several  grounds  were  urged  be- 
fore the  lower  Court,  but  at  the  hearing 
of  the  appeal  before  us  only  such  of  the 
grounds  were  reiterated  as  we  shall  state 
in  this  judgment. 

The  property  in  suit  previous  to  its 
•devolution  upon  B.  Sitapat  Ram  belonged 
'to  Rai  Bahadur  B  Sri  Ram,  0.  I.  E., 
who  made  a  testamentary  disposition  in 
respect  thereof  on  22nd  May  1912.  On 
the  death  of  the  testator  this  property 
together  with  other  properties  passed  to 
B.  Sitapat  Ram  under  the  provisions  of 
•the  said  will  and  the  first  ground  of  the 
claim  is  that  under  those  provisions  B 
Sitapat  Ram  had  only  a  life  interest  and 
the  remainder  came  to  be  vested  in  the  ap- 
pellant. The  learned  Subordinate  Judge 
has  interpreted  the  will  in  question  and 
•come  to  the  conclusion  that  the  property 
in  suit  devolved  on  B.  Sitapat  Ram  in 
absolute  estate  We  agree  with  the 
learned  Subordinate  Judge.  A  Bench  of 
"this  Court  consisting  of  one  of  us  and 
Baza,  J.,  had,  in  a  previous  case,  an  oc- 
casion to  decide  this  question  of  the  inter- 
pretation of  the  will  of  Rii  Bahadur 
B  Sri  Rim.  The  Bench  decided  that 
B.  Sitapat  Ram  acquired  proprietary  in- 
terest under  the  provision?  of  Cl.  4  of  that 
will  in  the  properties  mentioned  in  Sch.  4 
-of  the  schedule  attache!  to  the  will.  Ad- 
mittedly the  property  now  in  suit  is  en- 
tered in  the  said  schedule.  A  copy  of  the 
judgment  dated  9th  March  1928,  Kama- 
ikhya  Dat  Ram  v.  Khushal  Ghand  (l), 
will  be  attached  to  this  judgment.  The 
will  was  similarly  interpreted  in 
Another  judgment  of  this  Court  dated  9th 
November  1926,  a  copy  of  which  is  filed 
•on  the  record  of  this  case  (Ex.  A-l). 

The  second  argument  in  support  of  the 
.appeal  is  that  the  sale  in  question  was 
bold  in  spite  of  an  injunction  issued  by 

(1)  A.  T.  R.  1938  Oudh  940=»3  Look.  591. 


the  Court  of  the  Subordinate  Judge  of 
Benares.  The  facts  bearing  on  this  part 
of  the  case  are  that  a  brother  of  the  ap- 
pellant, namely,  Viddyadat  Ram,  had  filed 
a  suit  for  partition  of  the  family  property 
including  the  property  now  in  suit  in  the 
Court  of  the  Subordinate  Judge  of  Benares 
To  this  suit  his  father  Sitapat  Ram  and 
his  brother,  the  present  appellant  and 
other  members  of  the  family  were  made 
party  defendants.  Viddyadat  Rim  during 
the  pendency  of  the  partition  suit  moved 
the  Court  of  the  Subordinate  Judge  of 
Benares  for  issue  of  an  injunction  to  res- 
train the  sale  which  was  being  held  at 
Fyzabad  in  execution  of  tho  decree  held 
by  respondents  1  to  3  The  Subordinate 
Judge  of  Benares  ordered  the  desired  in- 
junction to  issue  on  2nd  October  1925 
(Ex.  11)  after  due  service  of  notice  on  the 
decree-holders,  and  a  copy  of  the  order 
was  also  transmitted  by  means  of  a  letter 
dated  21st  October  1925  to  the  Court  of 
the  Subordinate  Judge  of  Fyzabad  (Ex.  10) 
as  also  to  the  Deputy  Commissioner  of 
Fyzabad  (Ex  21).  The  last-mentioned 
letter  with  a  copy  of  the  order  passed  by 
the  Subordinate  Judge  of  Benares  on  2nd 
October  1925  reached  the  hands  of  the 
officer  in  charge  of  the  sjile  on  26th 
October  1925  Thereupon  the  said  officer 
passed  the  following  order  - 

"After  a  perusal  of  the  said  letter  and  the 
order  passed  by  the  Deputy  Commissioner  of 
this  District  it  is  ordered  that  this  sale  be 
postponed  till  further  order  and  the  case  be 
laid  before  this  Court  tomorrow  (Ex  2)."  - 

On  the  following  day,  that  ia  27th 
October  1925  the  sale  officer  recorded  the 
following  order 

"This  case  came  up  today.  As  no  order  for 
postponement  of  the  sale  has  been  passed  by 
the  Subordinate  Judge,  Fy/abad,  it  is  ordered 
that  the  order  dated  26th  October  1925  be  can- 
celled and  the  sale  proceedings  be  resumed. " 

The  result  was  that  the  sale  was  held 
and  concluded  on  27th  October  1925  as 
already  stated  It  is  not  necessary  to 
decide  as  to  whether  Court  of  the  Sub- 
ordinate Judge  of  Benares  had  jurisdiction 
to  issue  the  injunction  which  he  had 
issued  We  will  assume  that  he  had  The 
execution  proceedings  having  gone  into 
the  hands  of  the  Deputy  Commissioner, 
of  the  District  the  issue  of  an  injunction 
to  the  Court  of  the  Subordinate  Judge, 
Fyzabad  which  had  passed  the  decree 
originally,  was  obviously  futile.  There 
can  be  no  doubt,  however,  as  the  facts 
stand  that  the  a  lie  was  held  in  teeth  of 
the  injunction.  The  question,  therefore 
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is  as  to  whether  the  sale  is  void  for  that 
reason.  We  are  of  opinion  that  it  is  not. 
The  matter  is  wholly  covered  by  two  deci- 
sions of  the  Allahabad  High  Court:  The 
Delhi  &  London  Bank,  Ltd.  v.  Ram ' 
Narain  (2),  Manoher  Das  v.  Bam  Autar 
Pande  (3),  one  decision  of  the  High  Court 
at  Madras  :  Puzhakkal  Edom  v.  Maha- 
deva  Pattar  (4),  and  one  decision  of  the. 
High  Court  at  Lahore:  Beli  Bam  v  Bam 
Lai  (5)  We  are  in  entire  agreement  with 
those  decisions.  We  therefore  reject  this 
ground  also 

The  third  ground  of  attack  is  that 
the  auction  sale  of  27th  October  1925 
was  confirmed  by  the  Deputy  Commis- 
sioner on  4th  December  1925  without 
bringing  the  legal  representatives  of 
jthe  deceased  judgment-debtor  B  Sitapat 
I  Ram  on  the  record  of  the  execution 
joase  and  without  notice  to  them  and 
Ithat  therefore  the  sale  is  void  In 
agree -Dent  with  the  Court  below  we 
are  unable  to  aocept  this  argument.  The 
sale  had  taken  place  in  the  lifetime  of 
the  judgment-debtor  and  there  are  no 
provisions  in  the  Civil  Procedure  Code 
which  require  legal  rspresentatives  of  a 
judgment-debtor,  who  has  died  after  the 
sale,  to  be  brought  on  the  record  for  the 
purposes  of  confirmation.  The  case  may 
be  different  if  a  judgment-debtor  dies  be- 
fore the  date  of  the  sale  and  the  sale  takes 
place  behind  the  back  of  his  representa- 
tives, but  we  express  no  opinion  on  that 
point.  It  may  be  mentioned  that  the 
Deputy  Commissioner  had  directed  the 
issue  of  notice  to  the  representatives  of 
the  deceased  judgment-debtor  under  his 
order  dated  llth  November  1925  (Ex.  6). 
Unfortunately  notice  was  not  served  This 
fact,  however,  does  not  affect  the  validity 
of  the  confirmation. 

Another  objection  urged  upon  us  against 
the  vaidity  of  the  sale  is  that  the  defen- 
dant-respondent, Lala  Shyam  Behari  Lai, 
being  a  pleader  of  the  Court,  was  prohi- 
bited by  law  from  purchasing  the  pro- 
perty, in  suit  at  a  public  auction.  B.  Shyam 
Behari  Lai  was  'the  pleader  in  the  case 
both  of  the  decree-holders,  Lala  Shyam 
Lai  and  others  and  also  of  his  father 
Lala  Oopal  Das  who  was  also  a  decree- 
holder  in  whose  favour  an  order  for  rate- 
able distribution  of  the  proceeds  of  the 
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sale  had  been  made.  He  was  never  a 
pleader  of  the  judgment-debtor.  On  these 
facts  alone  we  are  not  prepared  to  hold 
that  the  sale  in  question  is  void.  It  may 
be  that  the  pleader  in  question  by  pur- 
chasing  property  at  an  auction  sale  in, 
execution  of  a  decree  in  which  he  wasi 
professionally  engaged  on  behalf  of  the 
decree-holders,  has  infringed  certain  rulesi 
of  conduct,  for  instance  Rule  No  275  of  thej 
Oudh  Civil  Digest.  But  this  cannot  be 
given  the  effect  of  invalidating  the  sale.| 
Our  attention  was  drawn  to  B.  73,  0  2l,| 
Civil  P.  C  ,  in  this  connexion.  We  are  of [ 
opinion  that  that  rule  has  no  application 
to  this  case  Accordingly,  we  reject  this* 
argument  alao, 

It  is  contended  that  the  sale  in  ques- 
tion was  conducted  with  material  ir- 
regularity which  has  resulted  in  sub- 
stantial injury  to  the  judgment-debtor. 
This  argument  is  founded  on  the  follow- 
ing facts  The  sale  was  originally  fixecL 
to  be  held  on  20th  October  1925.  On 
that  date  the  officor-in-charge  of  the  sale 
postponed  it  for  22nd  October  1925  on- 
the  ground  that  no  bidders  had  come 
(Ex.  13).  The  proceedings  were  again* 
placed  before  the  said  officer  on  26th- 
October  1925  and  having  regard  to  the 
injunction  issued  by  the  Subordinate- 
Judge  of  Benares  the  said  officer  passed 
the  following  order  : 

"This  sale  be  postponed  till  further  order 
and  the  case  be  laid  before  this  Court  fee- 
morrow"  (Ex.  2). 

To  this  order  we  have  already  referred. 
On  the  following  day,  that  is,  on  27th. 
October  the  sale  was  resumed  and  conclu- 
ded (Ex.  3).  It  is  argued  that  by  the 
order  of  2Gth  October  1925  the  sale 
having  been  postponed  sine  die  it  could 
not  be  held  on  the  day  following  and  a 
fresh  proclamation  of  sale  became  neces- 
sary In  support  of  this  argument  reli- 
ance is  placed  upon  the  provisions  of 
0.  21,  B  69,  Civil  P.O. 

We  accept  the  argument  in  so  far  that 
the  order  passed  on  26th  October  1925 
had  the  effect  of  postponing  the  sale 
sine  die  ;  but  under  B.  70  the  provisions 
of  Rr.  66  to  69  are  inapplicable  to  a  case 
in  which  the  execution  of  a  decree  has 
been  transferred  to  the  Collector  and  the 
present  case  is  one  in  which  such  a  trans- 
fer had  taken  place.  This,  however,  is 
not  conclusive  because  the  same  rule  has 
been  made  by  the  Local  Government  in 
exercise  of  its  powers  under  >S.  70,  Civil 
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P.  C.  The  rule  is  R.  986,  Government 
Rule  Manual  We  therefore  hold  that 
•there  was  a,  material  irregularity  in 
publishing  the  sale.  But  we  are  not 
satisfied  that  the  appellant  has  sustained 
substantial  injury  by  reason  of  suoh  an 
irregularity.  An  elaborate  calculation  of 
the  value  of  the  ten  items  of  immovable 
property  sold  was  made  by  the  learned 
counsel  for  the  appellant  in  the  course  of 
•his  argument  before  us  and  it  was  poin- 
ted out  as  against  the  opinion  of  the  Court 
below  that  though  portions  of  the  pro- 
perty sold  were  subject  to  an  encumbrance 
of  over  RB  23,000  every  item  of  the  pro- 
perty sold  was  not  so  encumbered,  But 
the  result  of  elimination  of  the  unencum- 
bered portions  of  the  property  sold  leads 
us  to  the  conclusion  that,  having  regard 
to  the  total  value  of  the  property  sold, 
appellant/  might  have  suffered  a  loss  of 
Rs.  3,000  on  the  whole  This  is  a  very 
strict  test  for  judging  injury  It  might 
be  that  the  property  could  have  fetched 
Rs.  3,000  more  had  it  been  sold  privately 
after  prolonged  negotiation.  In  the  cir- 
cumstances we  cannot  hold  that  the 
irregularity  has  caused  any  substantial 
injury. 

This  disposes  of  the  grounds  on  which 
the  suit,  out  of  which  this  appeal  arises, 
is  found  We  will  'now  notice  bub  not 
decide  a  plea,  raised  in  defence  to  the 
effect  that  the  suit  was  barred  by  S.  47, 
Civil  P.  C.  As  we  are  going  to  dismiss 
•the  appeal  on  merits  we  refrain  from 
deciding  the  point  raised  by  this  plea., 

The  result  is  that  the  appeal  fails  and 
is  dismissed  with  coats. 

H.K.  Appeal  dismissed 
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PULLAN,  J 

E.  A  Wyhe— Petitioner. 

v. 
-R.  S.  Wyhe— Respondent. 

Divorce  Case  No.  1  of  1929,  Decided 
on  15th  February  1929. 

Divorce  Act,  S.  19  (1)— Incurable  lyphilii 
^mounti  to  impotence— Bui  where  woman 
IP  Discharged  from  hospital  ••  cured  with 
negative  blood  teit  the  syphilis  is  not  in- 
curable and  her  marriage  cannot  be  dis- 
solved. 

Incurable  syphilis  ii  equivalent  to  impo- 
tence, and  that  a  decree  of  nullity  can  be 
granted  to  a  petitioner  who  proves  that  the 


husband  or  wife,  as  the  case  may  be,  waa 
suffering  from  such  a  disease  at  the  time  of 
marriage!  even  though  the  disease  is  not  an 
absolute  bar  to  copulation.  Where  a  woman 
is  discharged  from  hospital  aa  cured  and  her 
blood  test  was  negative  it  is  much  more  likely 
that  she  was  suffering  from  some  curable 
form  of  venereal  disease  than  that  she  was 
suffering  from  an  incurable  form.  Syphilis  in 
its  early  stage  is  not  incurable  and,  therefore, 
it  cannot  be  said  that  she  IB  impotent  and 
that  her  marriage  cannot  be  set  aside  on  that 
account  43  Cal.  283,  Rcl.  on  [P  239  0  1,  2] 

R.  L  Waheed — for  Applicant. 

Moti  Lai  Saksena — for  Respondent. 

Judgment  —This  is  a  petition  brought 
by  Earnest  Arthur  Wylie  who  described 
himself  as  an  Anglo-Indian,  in  the  alter- 
native  either  for  the  nullity  of  his  mar- 
riage under  8  19,  Divorce  Act,  or  for  dis- 
solution of  the  same  marriage  under 
S.  10  of  the  same  Act  The  respondent 
is  his  wife  Mrs.  Ruth  Shanti  Wylie,  and 
it  is  admitted  that  the  marriage  took 
place  on  9th  July  1928  in  the  Methodist 
Episcopal  Church,  Lucknow.  The  peti- 
tion is  contested  and  there  is  no  question 
of  collusion 

In   the  petition    the   case   set  up    was 
that   after  the   respondent    came  to    live 
with  the  petitioner  the  latter  discovered 
that  she   was    suffering    from    venereal 
disease,  that  he  did  his  best  to  have  her 
treated  but  in    vain  and    that  about    the 
middle  of  October  1928  she  left  his  house 
for  the  hospital  and  has  ever  since  lived 
separate  from  the  petitioner.    The  ground 
on  which  the  petitioner  based  his   claim 
for  nullity  was  that  the  girl  waa  suffering 
from    venereal  disease    at    the    time  of 
marriage  whereas  she  and  her  people  had 
fraudulently  given  the  petitioner  to  under- 
stand that  she  was  "a  virgin  and  healthy 
and    clean,"    and    the   petitioner    must 
therefore  be  held  to  rely  on   S  19,  01.  (l), 
Divorce  Act,  read  with  the  proviso  rela- 
ing  to  fraud  contained  in  the  same  section. 
It   was  nowhere  alleged  in  the  petition 
that  the  petitioner   had  never  cohabited 
with  his  wife,  nor  was  this  point   raised 
at  the  time  when  the  issues  were  framed 
when    the    respondent    by    her    written 
statement   had  given  notice  to   the  peti- 
tioner that  she  herself  pleaded   continu- 
ous cohabitation   and  suggested  that   the 
petitioner,    himself    was    suffering    from 
some  form  of  venereal  disease. 

When  the  petitioner  oame  into  Court 
he  then  for  the  first  time  stated  that 
immediately  after  marriage  he  found  in 
his  bride's  boz  a  small  phial  containing 
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pills  bearing  a  label  "For  Syphilis"  and 
also  a  bottle  of  ointment.  He  at  onoe 
informed  his  father  who  informed  his 
wife,  and  the  girl  was  taken  to  one 
Dr.  Fadam  Singh  for  examination.  The 
petitioner  has  stated  on  oath  that  owing 
to  the  suspicion  raised  by  the  finding  of 
the  pills  and  also  by  the  opinion  ex- 
pressd  by  Dr.  Fadam  Singh  he  never  had 
any  connexion  with  his  wife,  although  he 
lived  frith  her  in  the  same  room,  if  not 
in  his  father's  house,  at  any  rate  in  a 
house  of  which  they  were  the  only  occu- 
pants during  the  month  of  September. 
Naturally  there  can  be  no  evidence  to 
corroborate  either  the  statement  of  the 
petitioner  or  the  respondent  on  this  point. 
But  in  my  opinion  the  mere  faot  that  the 
parties  left  the  petitioner's  father's  house 
and  went  to  live  together  in  a  house  of 
their  own  in  the  oity,  and  stayed  there 
alone  for  a  month  renders  the  petitioner's 
story  incredible.  In  my  opinion  this  is 
a  mere  afterthought  based  upon  a  ruling 
of  the  Calcutta  High  Court  to  which  I 
shall  refer  later.  It  is  no  part  of  the 
petitioner's  original  case  and  it  is  untrue 
(His  Lordship  then  discussed  evidence  and 
after  concluding  that  the  respondent  was 
•suffering  from  veneral  disease  and  that 
the  same  was  not  purposely  concealed 
from  her  husband  proceeded.)  I  have 
now  to  consider  to  what  relief,  if  any, 
the  petitioner  is  entitled.  He  cannot 
obtain  a  divorce  because  the  evidence  of 
adultery  is  quite  unsatisfactory,  and  that 
part  of  his  case  is  not  proved, 

The  question  is  whether  he  can  obtain  a 
decree  of  nullity  either  on  the  ground  that 
his  wife  is  impotent  or  on  the  ground  that 
she  was  married  to  him  fraudulently. 
The  only  ruling  of  Indian  Courts  to 
which  I  have  been  referred  is  that  re- 
ported in  Birendra  Kumar  v.  Hemlata 
Kumar  (l).  It  is  not  a  judgment  which 
definitely  decides  any  question  because 
the  ease  was  remanded  in  order  to  as- 
certain whether  the  condition  of  the 
respondent  amounted  to  impotence  There 
are  some  observations  in  the  judgment 
which  indicate  that  in  the  opinion  of  the 
Judges  syphilis,  at  any  rate  incurable 
syphilis,  amounts  to  impotence  because 
it  is  a  bar  to  sexnal  intercourse  This 
opinion  is  based  upon  grounds  of  public 
policy  and  in  my  opinion  it  would  be 
proper  to  hold  that  incurable  syphilis  is 


equivalent  to  impotence,  and  that  a  decree 
of  nullity  can  be  granted  to  a  petitioner 
who  proves  that  the  husband  or  wife,  as 
the  case  may  be,  was  suffering  from  such 
a  disease  at  the  time  of  marriage,  even 
though  the  disease  is  not  an  absolute  bar 
to  copulation.  The  judgment  relies  al- 
most exclusively  on  American  rulings 
and  it  is  not  shown  that  there  is  any 
ruling  of  English  Courts  which  would 
support  the  proposition  that  syphilis  is 
tantamount  to  impotence,  but  on  this 
point  I  am  prepared  to  follow  the  Cal- 
cutta authority  which  has  been  brought 
to  my  notice.  On  the  other  hand  I  can- 
not find  that  the  respondent  is  suffering 
from  an  incurable  form  of  syphilis  She 
was  discharged  from  hospital  as  cured 
her  blood  test  was  negative,  and  it  is 
much  more  likely  that  she  was  suffering 
from  some  curable  form  of  venereal 
disease  than  that  she  was  suffering  from 
an  incurable  form,  Indeed  it  is  now  not 
generally  supposed  that  syphilis  in  its 
early  stage  is  incurable,  though  this  may 
not  have  been  known  in  the  year  1920 
when  the  Calcutta  Court  decided  the 
case  of  Birendra  Kumar  v.  Hemlata 
Kumar  (l)  but  it  is  a  faot  which  must  be 
taken  into  consideration  now.  I  am 
therefore  not  prepared  to  say  ,  that  the 
respondent  is  impotent  and  that  her 
marriage  can  be  set  aside  on  that  account. 
As  to  the  allegation  of  fraud  this  would 
depend  on  proof.  The  fraud  alleged  in 
the  petition  is  that  the  respondent  and 
her  parents  gave  out  that  ths  girl  was  "a 
virgin,  healthy  and  clean."  There  is  no 
evidence  that  they  did  so,  although  it 
must  be  presumed  that  the  petitioner 
was  under  the  impression  that  the  girl 
was  not  diseased  when  he  married  her. 
Something  more  than  this  is  required  to 
prove  a  fraud  As  I  have  stated  above, 
there  is  no  reason  to  suppose  that  the 
girl's  parents  had  any  idea  that  she  was 
suffering  from  any  venereal  disease  and 
she  herself  may  very  well  have  been 
ignorant  as  to  what  her  symptoms  de- 
noted I  cannot  therefore  find  either 
that  the  respondent  is  impotent  or  that 
her  marriage  with  the  petitioner  was  ob- 
tained by  means  of  fraud,  and  I  am  there- 
fore unable,  as  the  law  stands,  to  pass  a 
decree  of  nullity  of  marriage  I  there- 
fore dismiss  the  suit  with  costs. 

R.K.  Petition  dismissed. 


(1)  A.  I.  R.  1921  Gftl,  459=48  Oftl.  988. 
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STUART,  0.  J. 

Mohammad  Ah — Accused — Applicant. 

v. 

Bhagwan  Din — Complainant  —  Oppo- 
site Party 

Criminal  Revn.  No  79  of  1928,  Decid- 
ed on  18th  October  1928,  against  order  of 
Magistrate,  1st  Class,  Sultanpur,  D/- 16th 
June  1928. 

Criminal  P.  C,,  S,  439— Power  of  revision 
it  discretionary  and  should  not  be  used  on 
trifling  occasions. 

Where  accused  were  bound  under  Criminal 
P.  C,,  S.  562,  for  an  offence  under  S,  323,  and 
where  revision  was  sought  for  a  retrial, 

Held  .  that  the  revisioaal  powers  were  dis- 
cretionary and  not  meant  to  be  exercised  on 
trifling  occasions.  [P  240  G  2] 

Ohulam  Hasan— for  Applicant. 

Judgment. — In  this  case  the  appli- 
cants in  revision  were  convicted  of  caus- 
ing simple  hurt  on  the  following  evi- 
dence :  It  was  found  on  the  facts  that 
they  were  accompanying  a  cart  loaded 
with  bones  and  that  some  of  the  bones 
fell  out  of  the  cart  They  thereupon 
directed  the  complainant  to  help  to  pick 
up  the  bones.  He  refused  to  do  so. 
Sattar  Khan  then  seized  him  and 
Abdul  Ham  id  Khan  and  Mohammad  AH 
Khan  beat  him  with  the  effect  that  in 
addition  to  other  injuries,  his  nose  began 
to  bleed  There  was  evidence  of  two  wit- 
nesses to  support  this  story  and  those 
witnesses  were  believed  by  the  Bench  of 
Magistrates  On  the^  other  side  the  ac- 
cused persons  told  a'  counter  story  that 
the  complainant  was  to  blame.  Abdul 
Ham  id  Khan  admitted  that  he  was  pre- 
sent. The  other  two  men  stated  that 
they  were  not  present.  The  Bench  of 
Magistrates,  who  heard  the  evidence,  be- 
lieved the  evidence  for  the  prosecution 
and  disbelieved  the  evidence  for  the  de- 
fence. The  Bench  convicted  these  per- 
sons but  dealt  with  them  only  under 
the  provisions  of  S  560,  Criminal  P.  G. 
and  bound  them  over  to  be  of  good  be- 
haviour. They  appealed  to  a  Magistrate 
who  dismissed  their  appeal.  The  appeal 
was  dismissed  on  16th  June  1928.  The 
applicants  took  no  further  action  until 
Uth  October  1928,  when  they  applied  to 
this  Court  in  revision.  The  revision  ap- 
plication requested  this  Court  to  re-exa- 
mine the  evidence,  to  reject  the  evidence 


for  the  prosecution  and  to  accept  the  evi- 
dence for  the  defence  ;  in  other  words  to 
retry  this  elementary  case.  I  am  not  of 
opinion  that  the  revisional  powers  of  this 
Court  are  intended  to  be  used  inj 
this  manner.  If  they  are  to  be  used  inj 
this  manner  it  would  appear  to  follow  as 
a  logical  consequence  that  every  trivial 
case  heard  by  every  Magistrate  in  which 
a  conviction  has  taken  place  should  be 
reheard  by  the  Chief  Court.  I  see  no 
reason  to  believe  that  the  Bench  of) 
Magistrates  arrived  at  a  wrong  conclusion 
and  I  reject  this  application. 

P.R./R.K  Application  rejected. 


A  I.  R.  1929  Oudh  240  (2) 

RAZA  AND  PDLLAN,  JJ. 
Mathura  Prasad — Appellant 


Ear  am  Singh — Respondent. 

First  Appeal  No  97  of  1928,  Decided! 
on  4th  January  1929. 

Court-fees  Act,  S.  7  (vi)— Pre-emption — 
Appeal — Court-fee  should  be  paid  on  differ- 
ence of  sale  price  alleged  by  parties. 

Where  the  question  in  appeal  relates  solely 
to  the  amount  to  be  paid  by  the  pre-emptorr 
the  Court-fee  should  be  calculated  ad  valorem 
on  the  difference  between  ths  amounts  alleged 
as  the  sale  price  on  the  one  Bide  and  t he- 
other  :  6  All.  488,  Foil.  [f  240  G  2] 

K.  N.  Tandon — for  Appellant. 

Judgment. — We  have  heard  the  ap- 
pellant's learned  counsel.  We  think  the 
office  report  is  correct.  It  is  supported 
by  a  ruling  of  the  Allahabad  High  Court 
Hafiz  Ahmad  v.  Sobha  Ram  (1): 

"Where  the  question  in  appeal  relates  solely, 
to  the  amount  to  be  paid  by  the  pre-emptorj 
the  Court-fee  should  be  calculated  ad  valorem, 
on  the  difference  between  the  amounts  alleged! 
as  the  sale-price  on  the  one  side  and  the| 
other." 

Thus  there  is  a  deficiency  of  Bs. 
485-8-0  in  Court-fee.  The  appellant 
should  make  up  the  deficiency  within  a> 
month  hence. 

R.K.  Order  accordingly. 


(1)  [1884]  6  All.  488. 
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STUART,  C.  J.  AND  MISRA,  J. 

Faqir  Bakhsh — Plaintiff —  Appellant. 
V. 

Ghirraon  and  others — Defendants — 
Respondents. 

Second  Appeal  No  120  of  1928,  Deci- 
ded on  28th  August  1928.  against  decree 
of  Addl.  Dist.  Judge,  Gonda,,  D/-  28th 
March  1928. 

(A)  Wajib-ul  arz — Construction— Brothers 
and  nephews  to  succeed  means  they  succeed 
as  colreterals  but  not  together. 

A  village  wajib-ul-arz  recited  that  if  a 
brother  died  childless  leaving  a  widow,  she 
would  bo  entitled  to  succeed  Go  the  en  tiro  pro- 
perty for  her  lifetime  without  any  power  of 
alienation  and  on  her  death  the  brothers  and 
nephews  of  her  husband  would  succeed  to  the 
said  property. 

Held,  that  the  words  brothers  and  nephews 
"bhai  bhabija"  used  in  the  wajib-ul-arz  meant 
only  collaterals  of  the  deceased.  They  indi- 
cate only  a  class  of  persons,  that  is,  tbe 
collaterals  of  the  husband  who  were  to  suc- 
ceed after  the  death  of  the  widow.  They  did 
not  mean  that  brothers  and  nephews  would 
succeed  together:  24  All.  273,  (P.C  )  Ref, 

[P  242  0  1] 

(b)  Civil  P.  C.,  S.  100— Finding  bused  on 
wrong  interpretation  is  not  binding. 

A  finding  based  upon  a  wrong  interpreta- 
tion of  a  document  is  not  binding  in  second 
appeal.  [P  243  0  1] 

Rhaliq-uz-zaman — for  Appellant. 

H.  Uusain  and  All  Jawad — for  Res- 
pondents. 

Judgment. — This  second  appeal  arises 
oufc  of  a  suit  for  possession  brought  by 
the  plain "iiff  appellant  against  the  defen- 
dants-respondents. 

The  f  iicts  of  the  case  are  that  one  Amir, 
brother  of  the  plaintiff-appellant,  was 
possessed  of  a  6-pies  share  ia  mahal  mafi 
and  a  2-aunas  share  in  mahal  Chhangur, 
both  these  raahals  being  situate  in  vil- 
lage Baizpur,  District  Gonda,  and  a  re- 
sidential house  situate  in  the  same  vil- 
lage.  Amir  died  in  19 L2  and  according 
to  the  custom  of  the  family  was  succeeded 
by  his  widow  Mt.  Dilasi  who  died  in 
November  1926.  Among  the  defendants, 
defendant  1  is  the  son  of  one  of  the  bro- 
thers of  Amir  named  Wazir  who  prede- 
ceased him,  defendants  3,  4  and  5  are 
his  grandnephews  being  the  sons  of  his 
nephew  Sultan  who  also  predeceased 
Amir.  After  the  death  of  Mt  Dilasi  the 
revenue  Courts  ordered  mutation  in 
favour  of  the  plaintiff  ia  respect  of  one- 
eighth  share  in  the  property  of  Amir  and 
ordered  mutation  in  favour  of  the  defen- 
dants to  the  extent  of  seven-eighth  share 
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in  the  property  in  dispute.  The  present 
suit  has  been  brought  by  the  plaintiff- 
appellant  for  recovery  of  this  seven- 
eighth  share  in  respect  of  which  the 
mutation  has  been  made  by  the  revenue 
Court  in  favour  of  tbe  defendants-respon- 
dents. The  plaintiff-appellant's  case  is 
that  under  the  Mahomed  an  law  he,  being 
the  brother  of  Amir,  is  solely  entitled  to 
the  entire  property  left  by  the  deceased 
and  the  defendants  are  not  entitled  to 
succeed  to  it  in  preference  to  him. 

The  only  defence  that  was  put  forward 
by  the  defendants  was  that  under  a 
family  and  local  custom  the  defendants 
were  entitled  to  succeed  to  the  property 
lefb  by  Amir  along  with  the  plaintiff, 
the  custom  set  up  being  that  according  to 
it  nephews  succeed  along  with  the  bro- 
thers. It  was,  however,  admitted  by  the 
defendants  that  under  the  Mahomedan 
law  plaintiff  would  be  entitled  to  the 
entire  property  left  by  Amir. 

The  sole  point  for  decision  before  the 
trial  Court,  the  Subordinate  Judge  of 
Gonda,  was,  therefore,  one  of  custom. 
The  defendants  produced  both  oral  and 
documentary  evidence  in  support  of  the 
custom  but  the  learned  Subordinate 
Judge  decided  the  issue  against  them  and 
held  thdfc  the  custom  was  not  established 
and  on  this  finding  he  give  a  decree  to 
the  plaint  ill  for  seven  eighth  shire  in  the 
psoperty  lefc  by  Amir  regarding  which 
mutation  had  been  effected  by  the  re- 
venue Courts  in  favour  of  the  defendants. 

On  appeal  the  learned  Additional  Dis- 
trict Judge  of  Gonda  came  to  a  different 
conclusion  and  though  he  did  not  believe 
the  oral  evidence  yet  on  the  interpreta- 
tion of  the  documentary  evidence  in  the 
case  decided  the  question  of  custom  in 
favour  of  the  defendants  and  in  that  view 
of  the  case  he  allowed  the  appeal  and 
dismissed  the  plaintiff's  suit. 

The  plaintiff-appellant  has  now  ap- 
pealed to  this  Court  and  the  sole  conten- 
tion urged  on  his  behalf  before  us  is  that 
the  finding  of  the  learned  Additional 
District  Judge  that  the  custom  is  estab- 
lished cannot  be  maintained. 

We  have  heard  the  arguments  in  this 
case  at  great  length  and  we  have  also 
gone  through  the  oral  and  documentary 
evidence  produced  by  the  defendants  and 
have  come  to  the  conclusion  that  the  de- 
cree of  the  learned  Additional  District 
Judge  cannot  be  maintained  and  that 
this  appeal  must  be  allowed.  We  DOW 
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proceed  to  give  our  reasons  for  the  said 
conclusion.  The  defendants- respondents 
produced  the  village  wajib-ul-arz  (Ex 
A-9)  and  several  khewats  (Ess  A-l  to  A-7) 
in  proof  of  the  alleged  custom  They 
Also  examined  five  witnesses  in  support 
of  the  custom  We  might  also  mention 
that  the  defendants-respondents  filed  a 
long  pedigree,  attached  along  with  their 
written  statement,  showing  those  mem- 
bers of  the  family  on  whose  deiths  suc- 
cession had  occurred  according  to  the 
oustom  alleged. 

We  first  proceed  to  discuss  the  docu- 
mentary evidence  The  wazib-ul-arz 
(Ex  A-9,  recites  that  if  a  brother  died 
childless  leaving  a  widow,  she  would  be 
entitled  to  succeed  to  the  entire  property 
for  her  lifetime  without  any  power  of  alie- 
nibmn  and  on  her  death  the  brothers  and 
nephews  of  her  husband  would  succeed 
to  the  said  property  (bad  wafat  uske  bhai 
bhatija  uske  shohar  ke  malik  hongc) 
The  leirned  Additional  District  Judge 
bad  interpreted  this  document  to  mem 
that  the  brothers  and  nephews  would  suc- 
ceed together  We  are  unable  to  accept 
this  interpretation.  In  our  opinion  the 
words  "bhai  bhatija"  used  in  the  wajib- 
ul-arz  mean  only  collaterals  of  the  dece- 
ased They  indicate  only  a  class  of  per- 
sons,  that  is,  the  collaterals  of  the  hus- 
band who  were  tj  succeed  after  the  death 
of  the  widow.  They  do  not  mean  thit 
brothers  and  nephews  would  succeed  to- 
gether. In  our  opinion  the  interpreta- 
tion put  upon  this  document  by  the 
learned  Subordinate  Judge  is  a  correct 
one.  According  to  him  these  words  do 
nob  mean  that  brothers  and  nephews 
would  inherit  together  and  that  no  regard 
should  be  paid  to  the  nearness  of  degree 
According  to  this  view  the  words  only 
mean  that  brothers  and  nephews,  who- 
ever might  be  in  existence,  would  succeed 
and  that  these  words  colloquially  mean 
near  relations  oE  the  deoeised.  We 
are  in  entire  agreement  with  that  inter- 
pretation It  appears  to  us,  as  remarked 
by  the  learned  Subordinate  Judge,  that 
if  the  intention  of  the  framers  of  the 
wajib-ul-ara  hid  been  that  brothers  and 
nephews  should  inherit  together  it  would 
have  been  clearly  stated  in  the  wajib-ul- 
arz  that  brothers  and  nephews  would  in- 
herit together.  (bhai  bhatije  eksath 
malik  honge)  In  the  absence  of  any  such 
express  and  definite  provision,  the  clause 
in  the  wijib  ul-arz  cannot,  in  our  opinion 


be  interpreted  as  one   in   support  of  the 
alleged  oustom. 

In  a  oise  which  went  up  to  the  Lord* 
ships  of  the  Privy  Council  from  this  very 
Province  and  which  will  befounl  reported 
as  Chandika  Bakhsh  v.  Muna  Kunwar 
(l)  wajib-ul-iraiz  of  a  similar  charac- 
ter were  produced  in  support  of  a  similar 
oustom  The  learned  Judges  of  the 
late  Court  of  the  Judicial  Commissioner 
of  Oudh  held  that  the  interpretation 
which  w is  attempted  to  be  put  on  those 
documents,  and  which  was  of  the  snae 
character  as  now  put  upon  Ex.  A-9  by  the 
leirned  Additional  District  Judge  could 
nob  bo  justified  According  to  them  this 
would  be  a  forced  construction  vide 
p  276  They  were  of  opinion  that  such 
language  only  denotes  that  brothers,  and 
in  default  nephews,  ware  to  succeed  We 
are  in  entire  agreement  with  the  inter- 
pretation pub  upon  these  words  by  the 
learned  Judges  of  the  said  Court.  The 
initber  is  not,  however,  discussed  any- 
where in  the  judgment  of  their  Lordships 
of  the  Privy  Council  and  we  hive  nob 
been  able  to  follow  the  statement  of 
either  the  leirned  Additional  Districb 
Judge  or  of  the  Subordinate  Judge  that 
the  Privy  Council  pub  any  interpratation 
whibever  upon  the  aiid  documents.  We 
only  find  on  p  280  the  remark  of  their 
Lordships  that  the  wijib  ul-arz  on  exami- 
nation were  found  to  prove  nothing  This 
might  have  been  held  by  the  Courts  be- 
low to  mein  that  their  Lordships  accep- 
ted the  interpretation  put  upon  the 
wj.jib-ul-araiz  on  examination  were  found 
to  prove  nothing.  This  might  hive  baen 
held  by  the  Courts  below  to  mean  that 
their  Lordships  accepted  the  interpreta- 
tion put  upon  the  wajib-ul-araiz  by  the 
Court  of  appeal.  Be  that  as  it  miy,  we 
are  clearly  of  opinion  that  the  interpreta- 
tion put  upon  the  wajib-ul-arz  (Ex  A-9) 
by  tha  Additional  District  Judge  cinnot 
he  supported.  (The  judgment  then  dis- 
cussed other  evidence  and  after  holding 
that  the  defendants  had  failed  to  prove 
the  custom  proceeded)  The  learned 
counsel  who  appeared  on  behalf  of 
the  defendants-respondents  argued  that 
the  finding  as  to  custom  being  one  of  fact 
could  not  be  set  aside  by  this  Court  in 
second  appeal.  We  regret  we  are  unable 
to  accept  this  contention.  The  learn  3d 
Additional  District  Judge  gave  his  fiid- 

'(1)  [1902]  24  All.  273="23  I.  A.  70=8  Sar.  23 3 
(P.O.). 
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ing  ID  support  of  the  custom  not  upon  the 
oral  evidence  produced  by  thedefendants- 
Tespunddnts  but  upon  the  wijib-ul-ar/- 
-as  interpreted  by  him  As  to  the  oral 
-evidence  he  has  not  anywhere  stated  in 
his  judgment  that  he  is  in  a  position  to 
believe  it.  Indeed  he  has  clearly  stated 
in  his  judgment  that  the  instances  at- 
tempted to  be  proved  by  the  defendants- 
respondents  as  to  the  succession  of  sons 
along  jvith  grandsons  were  irrelevant  to 
prove  the  custom  alleged  in  the  present 
oase  He  has  also  remarked  in  his  judg- 
ment that  on  the  strength  of  the  two  in- 
stances which  we  hive  discussed  above 
in  detail  he  was  not  prepared  to  hold  the 
custom  established.  He  has  only  relied 
on  these  instances  in  support  of  the  in- 
terpretation which  ho  has  placed  on  the 
wajib-ul-a™  filed  in  the  case  Regarding 
that,  we  may  observe  that  the  learned 
Additional  District  Judge  VMS  not  justi- 
fied in  relying  on  those  instances  when 
they  had  not  been  satisfactorily  estab- 
lished We  have  also  differed  fron  the 
learned  Juige  in  respect  of  the  interpre- 
tation which  he  has  chosen  to  put  on  the 
wajib-ul-arz  Under  those  circumstances 
the  finding  of  the  learned  Judge,  which  is 
chiefly  based  upon  the  interpretation  of 
the  wajib-ul-arz  cinnot  be  maintained. 
It  is  a  finding  based  upon  a  wrong  inter- 
pretation of  a  document  and  cannot  be 
considered  to  be  one  which  may  be  held 
to  be  binding  on  us  in  second  appeal. 

We,  therefore,  allow  the  appeal,  set 
aside  the  decree  of  the  learned  Additional 
District  Judge  and  restore  that  of  the 
Subordinate  Judge  with  costs  in  this 
Court  and  in  the  Courts  below.  The 
plaintiff's  suit  will  stand  decreed  with 
oosts  in  all  the  three  Courts. 

R.K,  -  Appeal  allowed. 
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BAZA  AND  PQLLAN,  JJ. 

Udwat  Singh  and  others — Applicants, 
v. 

Sarfaraz  Singh — Opposite  Party. 

Privy  Council  Appeal  No  27  of  1928, 
Decided  on  19th  January  1929,  for  leave 
to  appeal  in  Privy  Council,  against  judg- 
ment and  decree  in  Second  Appeal  No. 
130  of  1928,  reported  as  A.  I.  R.  1929 
Oudh  30. 

Civil  P.  C,,  S,  109  (c)  -  Value  of  claim 
leu  than  Ri.  10,000—  No  question  of  gene- 
ral principle  involved  —  Certificate  should 
not  be  granted  unleit  Justified  by  excep- 


tional   circumstance!  —  Civil    P.    C.,    O.  45,* 
R.  3. 

The  High  Oourb  miy  ba  able  to  certify,  in 
exceptional  circumstances,  under  0.  45,  R.  8 
appaals  from  ibs  final  decision  which  ara  of 
value  leas  thin  Bs.  10,003.  Bat  in  an  ordi- 
nary case  of  redemption  involving  a  question 
of  no  general  pnncipla,  aa  bo  whebher  certain 
terms  of  &  mortgage-deed  constituted  a,  olog 
on  tho  equity  of  redemption  a  certificate  can- 
not be  granted  there  being  no  exceptional  cir- 
cumstances to  justify  it,  [P  2*4  C  1] 

Aditya  Prasad — for  Applicants. 

Niamiillah  for  Hydcr  Hussein — for 
Opposite  Party. 

Judgment  — This  is  an  application 
for  leave  to  appeal  to  His  Majesty  in 
Council  agiimt  a  decision  of  a  Banoh 
of  tliis  Court  dated  13th  September  1923. 
The  application  is  based  upon  two  alter- 
native pleas.  The  first  is  that  the  suit 
wdiS  ona  which  involves  a  claim  for  over 
R*.  10,003  as  required  by  S  110,  Civil 
P  C.,  and  the  second  is  thit  even  if  the 
valuation  is  held  to  be  less  thin 
Bs  10,000,  the  appail  might  be  certified 
under  S  109,  01  (c),  Civil  P.  C.  The 
suit  was  one  brought  for  redetuptioi  of 
a  mortgage  for  Rs  1,600  execute!  on 
14th  October  1925  and  the  suit  was 
valued  at  Rs  1,600.  The  property 
mortgaged  is  admitted  by  the  applicants 
to  be  not  worth  more  thin  Ri  2,003, 
and  tbe  only  way  in  which  it  is  kpissi- 
ble  to  find  a  valuation  of  upwards  of 
Ra.  10,000  is  to  assess  it  on  the  value  of 
the  property  at  the  time  of  redemption. 
One  of  the  conditions  of  the  mortgage 
was  that  it  should  not  be  redeemed  for 
35  years  and  six  months  and  undoubtedly 
if  the  mortgagor  consistently  fails  to  pay 
interest  during  that  period,  he  will  not 
be  able  to  redeem  on  the  expiry  of  the 
period  fixed  without  paying  a  very  large 
sum  of  money  But  that  does  not  affect 
the  valuation  of  the  subject-matter  of 
the  suit  either  in  the  Court  of  first  in- 
stance or  at  the  present  time  Even  now 
if  the  mortgagor  is  able  to  redeem,  he 
will  be  able  to  do  so  on  payment  of  a 
sum  much  less  than  Ra.  10,000  and  we 
are  unable  to  find  for  the  purposes  of 
S  110,  Civil  P  C.v  either  thit  the  sub- 
jeot-matter  of  the  property  is  Rs  10,000 
or  that  the  decree  or  final  order  must 
involve  a  claim  to  or  question  relating 
to  a  property  of  a  like  amount 

It  does  not  appear  to  us  that  in  ordi- 
nary circumstances  an  appeal  which 
priraa,  faoie  falls  under  S  109  (a),  Civil 
P.  C.,  can  be  converted  into  one  undar 


244  Oudh 


ZAHIB-UD.DIN  v.  ALI  HUSAIN 


192» 


8.  109,  (c)  of  the  same  Code  merely  be- 
cause ifc  fails  to  reaoh  the  money  value 
required  by  8.  110.  It  may  be  that  ia 
special  oases  this  Court  may  be  able  to 
certify  under  0.  45,  B.  3  appeals  from 
its  own  final  decision  which  are  of  value 
less  than  Bs.  10,000,  but  clearly  such 
exceptional  procedure  could  only  be 
justified  by  exceptional  circumstances 
This  is  an  ordinary  case  of  redemption, 
and  the  only  question  is  whether  the 
terms  of  the  mortgage-deed  constitute  a. 
clog  on  the  equity  of  redemption.  It  is 
a  question  which  has  been  frequently 
decided  and  is  not  one  which  involves 
any  general  principle,  In  our  opinion 
this  is  not  a  fit  case  to  certify,  and  we 
therefore  dismiss  the  application  with 
coste. 

P  D /R  K.          Application  dismissed 
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MlSRA  ANDlUZA,    JJ 

Zahir-ud-3in — Plaintiff — Appellant, 
v. 

All    Husain — Defenlinb — Respondent. 

Second  Appeal  No.  260  of  1928,  Deci- 
ded on  30th  January  1921J,  agiinst  decree 
of  Dist  Judge,  Fyzabad,  D/-  30th  April 
1928. 

(a)  Oudh  Laws  Act  (1876),  S.  13— Price  in 
the  deed  found  to  be  fictitious  —  Court 
should  determine  fair  value — Price  paid, 
though  fair  indication  of  market  value,  ia 
not  conclusive  — Price  determined,  however, 
must  not  exceed  price  in  deed — Pre-emption. 

Where  the  Court  arrives  ab  a  finding  that 
the  price  fixed  in  the  deed  has  not  boon  fixed 
in  good  faith  it  is  its  duty  to  determine  what 
is  the  fair  market  value  of  tho  proparty  sold. 
No  doubt  in  many  cases  the  pnoo  actually 
paid  ia  a  very  good  indication  for  determining 
the  fair  markeb  value  of  the  property  sold,  and 
that  it  is  an  element  which  the  Courts  must 
consider  in  determining  tho  market  value  but 
the  Court  must  not  treat  the  money  actually 
paid  as  conclusive  evidence  of  the  market 
value.  The  market  value,  however,  so  deter- 
mined should  not  exceed  the  sale  price  men- 
tioned in  the  deed:  4  O.  C.  158,  A.  I.  R.  1926 
Oudh  68  and  101  P. R.  1887,  Rel.  on  [P  245  0  2] 

(b)  Civil  P.  C.,  S.  100— Market  value  is 
question  of  fact. 

Market  value  of  a  property  is  a  question  of 
fact  unless  an  error  of  law  in  determining  Che 
market  value  is  pointed  out.  [P  216  C  1] 

Qhulam  Hasai— for  Appellant. 
Wasim— 'for  Respondent. 
Judgment.  —  This    judgment     will 
govern  the  two  appeals  No 9.  260  and  261 


of  1928.  The  two  appeals  arise  out  of  a 
pre-emption  suit.  One  Abdul  Obafoor 
sold  one-third  of  his  share  in  khata  khe- 
wat  No.  10  amounting  to  4-pies  and  24- 
decimals  share  and  situate  in  village 
Tiari  Michrouli,  District  Sultaapur. 
The  sale-deed  was  executed  on  9th  Nov- 
ember 1926,  in  favour  of  the  defendant* 
respondent,  Khun  Bahadur  Ali  Husain  for 
a  sum  of  Rs.  4,000.  On  1st  June  1927, 
the  appellant,  Zihir-ud-din,  brought  a 
suit  Tor  pre-emption  in  the  Court  of  the 
Subordinate  Judge  of  Sultaapur  against 
the  defendant-respondent  on  the  ground 
that  he  was  n.  cosharer  in  thU  khata, 
being  the  own  brother  of  the  vendor,  and 
was,  therefore,  entitled  to  pre-empt  the* 
property  sold,  against  the  defendant-res- 
pondent who  was  a  stranger  to  the  said 
village.  He  also  alleged  that  the  prioe> 
entered  in  the  deed  was  fictitious,  that 
the  money  actually  paid  consisted  of 
Bs.  3,000  which  was  also  the  inirket 
value  of  the  property  sold  He,  there- 
fore, asked  for  pre-emption  decree  on  the* 
payment  of  Bs.  3,000. 

The  defendant-respondent  admitted 
that  he  was  a  stranger  to  the'  village, 
but  denied  that  the  price  entered  in  t he- 
el e  eel  was  fictitious  and  alleged  that  it 
was  the  market  value  of  the  property  sold. 
He  contended  that  the  price  entered  in 
the  deed  was  the  genuine  price,  for  which 
he  had  purchased  the  property  and  as- 
serted that  it  was  also  the  market  value 
thereof. 

The  learned  Additional  Subordinate 
Ju^ga  of  Fyzabad,  to  whoso  Court  tho 
suit  had  been  transferrei  for  trUl,  came 
to  tho  findings  that  the  price  entered 
in  the  deed  was  fictitious  and  that  the 
market  value  of  the  property  sold  was 
Bs.  3,572-8-0.  He,  therefore,  passed  a 
decree  for  pre-emption  in  favour  of  the 
plaintiff-appellant  directing  him  to  do- 
posit  in  Court  within  three  months  from 
the  date  of  the  decree  the  said  sum  of 
Bs.  3,572-8-0. 

On  appeal  the  learned  District  Judge 
of  Fyzabad  affirmed  the  finding  of  the 
learned  Subordinate  Judge  on  the  ques- 
tion of  the  fictitious  nature  of  the  price 
entered  in  the  sale-deed,  but  held  that 
the  market  value  of  the  property  sold  was 
Bs.  4,000,  and  he,  therefore,  directed  the 
plaintiff-appellant  to  pay  the  said  sum 
instead  of  thaji  fixed  by  the  first  Court. 

In  second  appeal  two  points  were  urged 
before  us,  firstly  that  the  Courts  belovr 


1929 


ZAHIR-UD-DIN  v.  ALI  HUSAIK 


having  found  thai;  the  price  entered  in 
the  sale-deed  was  fictitious  and  having 
farther  found  that  the  prioe  actually  paid 
was  Bs.  3,000,  it  was  not  open  to  them  to 
declare  any  sum  more  than  Rg.  3,000  as 
the  market  value  of  the  property  sold  and 
secondly,  that  the  market  value  deter- 
mined by  the  learned  District  Judge  was 
not  correct. 

We  Are  of  opinion  that  none  of  these 
points  cm  be  sustained. 

As  to  the  first  point  it  appears  to  us 
that  the  law  is  quite  clear  on  the  ques- 
tion. Ib  is  provided  in  S  13,  Oudh 
Liws  Acb,  1876,  that  if  in  the  case  of  a 
sale  the  Court  finds  that  the  price  was 
not  fixed  in  good  filth,  the  Court  shall 
fix  such  price  as  appeirs  to  ifc  to  bo  the 
fair  market  value  of  the  property  sold. 
OQ  the  language  of  the  section,  therefore, 
there  can  bo  no  doubt  that  where  the 
Court  arrives  at  a  finding  that  the  price 
fixed  in  the  deal  has  not  boon  fixed  in 
.good  faith  ib  is  ids  duty  to  determine 
what  is  the  fair  market  value  of  the  pro- 
perty sold  Indeed  this  point  was  con- 
ceded  in  arguments  by  the  learned  advo- 
cate for  the  plaintiff-appellant.  The 
main  point  which  he  argued  was  to  the 
-effect  that  because  in  the  present  case  it 
had  been  found  by  both  the  Courts  that 
the  price  actually  paid  was  Rg  3,000  it 
was  not  open  to  the  Courts  below  to  find 
any  other  sum  as  the  market  value  of  the 
property  sold.  We  regret  we  cannot  ac- 
cept this  contention  It  nriy  be  that  the 
market  value  that  the  Court  may  deter- 
mine in  a  particular  case  may  be  less 
than  the  price  actually  paid  or  may  be 
more  than  the  prioe  so  paid  We  are 
fully  aware  bhat  in  many  cases  the  prioe 
actually  paid  is  a  very  good  indication 
for  determing  the  fair  market  value  of 
the  property  sold,  ani  that  it  is  an  ele- 
ment which  the  Courts  must  consider  in 
determining  the  market  value.  We  are, 
however,  unable  to  lay  down  a  broad  rule 
like  the  one  contended  for  by  the  learned 
advocate  for  the  plaintiff-appellant  that 
in  all  oases  the  Court  in  determining  the 
market  value  of  the  property  sold  must 
treat  the  money  actually  paid  as  conclu- 
sive evidence  of  the  market  value  If 
there  is  no  evidence  given  by  the  parties 
during  the  trial  of  the  case  which  may 
enable  the  Court  to  determine  the  mar- 
ket value  of  the  property  sold  it  wonld 
be  perfectly  open  in  such  a  case  to  the 
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Court  to  consider  the  price  paid  as 
indication  of  the  market  value. 

We  must  point  out  that  this  view  haa 
been  consistently  followed  in  Oudh  and 
would  mention  the  case  reported  in  Aft. 
Wazir  Beg  am  v.  Mohammad  Ishaq  (l). 
The  case  was  decided  by  a  Bench  of  two 
Judges  of  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh,  they  being 
Messrs.  Scott  and  Spankie  Mr  Bpankie 
observed  on  p.  162  that  in  his  opinion  if 
the  plaintiff  in  a  suit  to  enforce  the 
right  of  pre-emption  under  the  Oudh 
TJIWS  Act  succeeds  in  showing  that  the 
price  stated  in  the  sale-dead  is  fictitious 
lie  is  not  entitled  to  acquire  the  property 
for  the  price  actually  paid,  but  must  pay 
for  it  a  price  equivalent  to  the  fair 
market  valuo  We  are  in  entire  agreement 
with  the  above  observation  of  the  learned 
Judge  of  the  late  Court,  though  we  must 
further  aid  that  the  market  value  so  de- 
termined should  not  exceed  the  sale  prioe 
mentioned  in  the  deed.  The  same  view 
was  taken  by  Mr  Dalai,  J.  C  (now  Mr. 
Justice  Dalai)  in  a  cise  reported  in  Har 
Pershad  v.  Sheo  Shankar  (2) 

In  the  Punjab  Chief  Court  the  same 
viev?  has  been  taken  S.  17,  Act  4  of  1872 
laid  down  a  similar  rule  th  it  in  case  the 
Court  was  of  opinion  that  the  price  had 
not  been  fixed  in  good  faith,  it  should 
make  a  decree  directing  the  defendant  to 
sell  such  property  to  the  plaintiff  on  such 
a  price  as  appeared  to  it  to  be  the  fair 
market  value  of  the  property  sold.  The 
sime  rule  exists  in  the  pre-emption  law, 
which  is  now  in  force  in  the  Punjab,  it 
being  S.  26  of  Act  1  of  1913.  The 
mibter  came  up  for  decision  before  the 
Chief  Court  of  the  Punjab  in  a  case  re- 
ported in  Mehtab  Khan  v.  Mustafa  Beg 
(3)  The  case  was  decided  by  a  Bjnoh 
of  the  said  Court  consisting  of  Plowden 
and  Roe,  JJ.  We  should  like  to  quote 
the  following  passage  from  their  judg- 
ment: 

"To  conn  to  plaintiff's  appoal,  the  oonfcan- 
tion  that;  the  sum  actually  paid  can  alone  be 
talnn  ai  thj  basis  of  a  pre-emption  daoree  ia 
quite  untenable.  What  IB  to  bi  tho  basis  ia  aab- 
tbd  beyond  doubt  by  S.  16  (17),  Act  4  of  1872. 
No  doubt  the  legislature  might,  if  it  had 
thought  fit,  have  directed  the  Courts  merely 
to  look  to  the  price  actually  paid  or  intended 
to  be  paid,  and  to  decree  pre-emption  on  pay- 
ment of  this  sum.  But  it  has  ^)t  done  so;  it  haa 
most  olearly  laid  down  that  where  the  prioa 
entered  in  the  deed,  or  otharwise  alleged  by 
"  [1901]  40,0  158. 

A.  I.  R.  1926  Oudh  68. 
[1887]  101  P. R.  1*87. 
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the  parties,  baa  been  found  not  to  bave  been 
fixed  in  good  faith,  the  price  at  which  the 
plaintiff  can  claim  pre-emption  ia  the  fair 
market  value  alone,  No  doubt  the  price  actu- 
ally paid  ia  always  an  important  fact  to  be 
duly  considered  in  forming  an  eatimate  of  the 
market  value,  but  it  muat  be  considered  in 
connexion  with  other  facts." 

We  are  entirely  in  agreement  with  the 
aboveobservationfl.  Our  finding,  therefore, 
on  the  first  point  is  that  the  action  of  the 
Courts  below  in  determining  the  market 
value  of  the  property  sold  V\MS  in  this 
case  perfectly  justified. 

Aa  to    the   second  question   of   market 
value  wo  must  point  out  that  it  is  a  ques- 
tion of  fact   and  unless   the  learned    ad- 
vocate  for   tlie    appellant    succeeded    in 
pointing  out  to  us  an  error  of  law  in  de- 
termining the  market  value    the    finding 
if  the  lower  appellate  Court  could  not  be 
disturbed,     The  contention  of  the  learned 
advocate  who  appeared  for  the  plaintiff- 
appellant    was    that   the  finding   of   the 
learned  District  Judge  on  this  point    was 
not  binding  on  this  Court   because  in  de- 
termining the  market  value    the   learned 
Judge  relied  principally  on  a  sale-deed  of 
a   plot  of  land  situate   in  this    very    vil- 
lage, which  had    been    executed    by    one 
Hakimmuddin  Ahmed  in  favour  of  Sheikh 
Saadat  Ali  on  19th  May  1927  (Ex    A-3), 
and  that  he  was  not  justified   in  doing  so 
because  there  was  no  proof  on    record    to 
show  that  the  lands   covered  by  the   said 
sale  deed  were  of  the  same  quality  as  the 
landa  in  dispute.     There  is  no  doubt  that 
this    contention    is    true      The    learned 
counsel  for  the  respondent    has    not  been 
able  to  point  to  us  any  evidence  on   the 
record  to   show   that    the   two   kinds  of 
lands  are  the  same.     We  feel    that    with- 
out that  evidence  the   relevancy   of    Ex. 
A-3  would  not  be  established      We  must, 
however,  point  out  that  if  we  look  at  the 
amount  of  profits  arising  out  of  the   land 
sold  under  Ex  A-3  and  the  price  entered 
therein,  we  would  get  a  fair  indication  of 
the  rate  on  which  the  property  is  sold  in 
this  village  at  the  present  time. 

The  profits  of  the  land  covered  by  the 
sale-deed  Ex.  A-3  on  our  calculation  come 
to  about  Bs  5-8-0  and  the  profits  of  the 
share  in  dispute  come  to  about  Rs.  75. 
The  price  at  which  the  property  was  sold 
under  Ex  A-3^as  Rs  300.  According 
to  this  rate  the  market  value  of  the  pro- 
perty in  dispute  would  come  to  a  little 
over  Rs.  4,000.  Under  these  circum- 
stances we  bold  that  the  market  value 


fixed  by  the  learned  District  Judge  was 
correct  and  must  be  maintained. 

We,  therefore,  dismiss  these  appeals 
with  costs. 

R.K.  Appeals  dismissed- 
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Thakur  Ram  Janki — Plaintiff — Appel- 
lant 

v. 

Mohan  Lai — Defendant— Respondent. 

Second  Appeal  No  403  of  1927,  Decided 
on  26th  September  1928,  against  decree 
of  Addl.  Sub-Judge,  Fyzabad,  D/-  8th 
November  1927. 

Religious  endowment  —  Judgment-debtor 
dedicating  property  after  it  was  attached  by 
the  decree-holder  —  Conduct  inconiiitenfc 
with  intention  to  dedicate — Dedication  wa* 
not  genuine. 

A  judgment-debtor  made  a  dedication  of  at* 
taohod  property  along  with  other  property,  in 
favour  of  an  idol.  No  mutation  of  the  property 
was  effected  in  favour  of  the  idol.  There  wa» 
no  evidence  showing  that  the  income  of  tha 
property  was  spent  for  the  expenses  of  tho 
idols  or  to  show  that  tho  installation  of  tho 
idol  took  placo  as  provided  for  in  the  deod  of 
endowment.  Further  the  judgment-debtor 
sul  sequent  to  the  execution  of  the  endowment 
deed  mortgaged  the  property  to  another  with- 
out; making  any  mention  in  the  mortgage  deedi 
of  tho  previous  endowment  deod. 

Held      that   the   transaction   evidenced   bjr 

the   deed    of    endowment   was   not   a 'genuine) 

transaction.  [P  247  C  2] 

Bhagwati  Nath  and  Bishembhar  Nath 

— for  Appellant 

Naimullah — for  Respondent 
Judgment  — This  second  appeal  arise* 
out  of  a  suit  for  a  declaration  to  the  effect 
that  tbe  plaintiff-appellant  Sri  Tbakur 
Bam  Janki,  an  idol  installed  in  a  temple 
situate  in  Ajudhia,  is  the  proprietor  of 
certain  Chowkis  on  the  banks  of  the 
river  Sarju  and  that  the  said  property  i» 
not  liable  to  sale  in  execution  of  the 
decree  obtained  by  the  respondent  Mohan 
Lai  against  one  Ganput  Prasad.  The  facts 
of  the  case  are  given  in  the  order  of 
reference  and  shortly  stated  they  are  that 
the  Chowkis  in  suit  originally  belonged 
to  one  Ganpat  Prasad  who  owned  a  tem- 
ple in  Ajudbia.  Ganpit  Prasad  executed 
a  deed  of  trust  dated  3rd  August  1920  in 
favour  of  the  plaintiff  appellant,  Sri 
Thakur  Ram  Janki,  making  an  endow- 
ment of  the  property  in  suit  as  well  as 
other  property,  It  is  on  the  basis  of 
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this  deed  of  trust  that  the  plaintiff-ap- 
pellant  has  brought  the  present  decla- 
ratory suit.  The  relief  claimed  by  him 
in  the  plaint  is  to  the  effect  that  a  decla- 
ratory decree  be  passed  in  his  favour 
against  the  defendant  to  the  eftect  that 
the  property  in  suit  attached  in  execution 
of  decree  is  the  property  of  the  plaintiff 
and  that  it  is  not  legally  liable  to  attach- 
ment and  sale  in  execution  of  the  decree 
obtainea  by  the  defendant  against  the 
aforesaid  Gatipat  Prasad  We  may  also 
state  that  the  suit  has  been  instituted  by 
fcho  plaintiff  through  Ganpat  Prasad,  who 
is  siid  to  be  trustee  of  the  endowment 
alleged  to  have  been  created  on  3rd 
August  1920. 

The  suit  was  contested  by  the  defen- 
dant on  two  main  grounds:  firstly,  that 
the  deed  of  endowment  dated  3rd  August 
1920  was  a  ficititious  transaction  and  did 
not  create  any  bona  fide  waqf  in  favour  of 
the  plaintiff  and  secondly  that  the  pro- 
perty which  hud  been  attached  by  the 
defendant  was  alienable  and  could  be 
sold  in  execution  of  the  decree 

The  trial  Court  decreed  the  suit,  but 
the  learned  Subordinate  Judge  in  appeal 
took  a  different  view.  He  held  that  the 
waqf  was  not  a  genuine  transaction  and 
consequently  the  plaintiff  was  not  en- 
titled to  maintain  the  suit  He  also 
held  that  the  Chowkis  in  Ajudhia  could 
be  attached  and  sold  in  execution  of  the 
decree.  The  plaintiff-appellant  has  now 
come  to  this  Court  in  second  appeal.  The 
appeal  was  originally  set  down  for  hearing 
before  one  of  us  but  as  it  appeared  to  in- 
volve an  important  question  of  law  it  was 
referred  to  a  Bench  of  two  Judges. 

On  behalf  of  the  appellant  it  has  been 
contended  that  the  property  in  suit  is 
merely  a  personal  right  of  service  and  is 
exempted  from  attachment  and  sale  under 
S.  60,  01.  (f),  Civil  P  C.  It  is  further 
contended  that  the  finding  of  the  learned 
Subordinate  Judge  as  to  the  genuineness 
of  the  deed  of  waqf  dated  3rd  August  1920 
should  not  be  accepted  because  it  was 
based  purely  on  conjectures  and  surmises 
and  not  on  any  evidence  on  the  record 

We  have  heard  tho  parties  at  great 
length  and  have  come  to  the  conclusion 
that  in  view  of  our  decision  which  we  are 
going  to  mention  presently,  it  is  not 
necessary  for  us  to  enter  into  the  impor- 
tant question  of  law  which  had  necessi- 
tated the  reference  of  this  case  to  a  Bench 
of  two  Judges.  We  find  from  the  facts 


on  the  record  that  on  25th  November 
1919  a  decree  was  passed  for  Rs.  314  and 
odd  plus  costs  in  favour  of  Kashmiri  Bank 
against  Ganpat  Prasad.  We  also  find  that 
this  decree  was  put  into  execution  on  29th 
January  1920.  It  will  appear  from 
Ex.  15,  which  is  a  certified  copy  of  the 
application  for  execution!  that  the  bank 
had  applied  for  attachment  of  a  kaochha 
chabutra  and  tho  courtyard  of  a  house 
situate  in  Mohalla  Saragaddwar  city 
Ajudhia.  We  further  find  that  the  deed 
of  waqf  was  executed  by  Ganpat  Prasad 
on  3rd  August  1920  in  which  the  pro- 
perty attached  by  the  bank  was  made  the 
subject  of  endowment  along  with  other 
property  including  the  property  in  suit 
in  favour  of  the  plaintiff-appellant.  These 
facts  speak  for  themselves.  We  also  find 
that  tho  mutation  of  the  property  in  suit 
has  not  been  effected  in  favour  of  the 
plaintiff-appellant.  We  further  find  that 
no  evidence  was  given  in  tho  trial  Court 
that  the  income  of  the  property,  which 
was  the  subject  of  the  deed  of  endowment 
dated  3rd  August  1920,  was  actually  spent 
towards  tho  expenses  of  the  temple  in 
which  the  plaintiff-appellant,  the  idol 
was  to  be  installed  as  provided  by  the 
deed  We  further  find  that  there  is  no 
evidence  on  the  record  showing  that  the 
asthapana  ceremony  (installation  cere- 
mony) of  the  idol  was  duly  performed  as 
provided  in  the  deed  of  endowment.  We 
further  find  that  on  25th  April  1923  a 
deed  of  possessory  mortgage  was  executed 
in  favour  of  the  respondent  Mohan  Lai 
by  Ganpat  Prasad  himself  in  respect  oi 
one  of  the  Chowkis  in  suit  No.  350  In 
this  deed  of  mortgage  Ganpat  Prasjid  does 
not  make  any  mention  of  deed  of  endow- 
ment dated  3rd  August  1920  previously 
executed  by  him  but  transfers  the  pro- 
perty as  full  owner.  All  these  circum- 
stance indicate  clearly  tbat  the  transac- 
tion evidenced  by  the  deed  of  endowment 
dated  3rd  August  1920  is  not  a  genuine 
transaction  and  that  the  finding  of  the 
learned  Subordinate  Judge  on  thi  points 
must  be  maintained 

We  are  therefore  driven  to  this  conclu- 
sion that  the  plaintiff-appellant  is  not 
the  owner  of  the  property  in  suit  and  is 
not,  therefore,  in  a  position  to  maintain 
the  present  suit,  The  obvious  difficulty 
in  our  way  is  how  to  pass  a  decree  in 
favour  of  a  person  who  has  been  found  to 
have  no  title  In  this  view  of  the  case  it 
is  not  necessary  for  us  to  decide  the 
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other  question  which  has  been  argued 
before  us  namely,  whether  the  Ghowkia 
in  salt  are  liable  to  attachment  and  sale 
in  execution  of  the  decree.  It  would  be 
open  to  Ganpat  Prasad  to  take  this  ob- 
jection, if  he  he  BO  advised,  in  execution 
of  the  decree  in  the  manner  provided  by 
law  In  these  circumstances  we  dismiss 
this  appeal  with  costs. 

S  N./R.K.  Appeal  dismissed. 
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BAZA  AND  PQLLAN,  JJ. 

Dwarka — Appellant 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  58  of  1929,  De- 
cided on  22ad  February  1929,  agiinst 
order  of  First  Addl.  fleas  Judge,  Luoknow, 
D/-  12th  Januiry  1929 

(a)  Criminal  Trial — Evidence— Witnesses 
altering  •tat^m^ntB  in  Sessions   Court  to    fit 
evidence  in  Magistrate's  Court  —  Evidence 
must  be  carefully  scrutinized. 

Wboro  witnesses  filter  fcheir  abatements  in 
bho  Court  of  Sossioi  in  order  to  inika  thorn  fit 
in  with  tho  muhcal  or  other  evidence  which 
has  bo  a  a  brought  forward  in  Iho  Magistrate's 
Court,  bhair  statements  must  roceivo  very  caro- 
iul  scrutiny.  [P  250  C  1] 

(b)  Criminal    Trial — Medical    evidence,  if 
merely  opinion  of  expert  and  capable  of  two 
explanations,  is  not  of  first  importance— But 
if  it  ii  merely  statement  of  facts  it  is  entitled 
to   great   weight     even    at    against    eyewit- 
nesses. 

It  cannot  be  laid  down  as  a  general  proposi- 
tion that  mod  ic  ul  evidence*  is  of  leas  valuo 
than  tho  evidence  of  eyewitnesses.  No  doubt 
whore  tho  modioal  evidence  is  merely  an  opi- 
nion of  an  oxpoit  on  a  question  which  may 
;  i  dm  it  of  two  explanations  it  is  not  always  of 
first  importance.  But  that  is  not  correct  when 
what;  the  doctor  has  done  is  to  lay  before  tho 
Court  certain  definite  facts.  Whan  tho  doctor 
states  what  ho  saw  aa  to  the  contents  of  tha 
Htomaoh  and  tho  food  regurgitated  into  the 
larynx,  it  requires  no  export  to  draw  conclu- 
sions from  those  facts.  Tho  Judge  himaolf  can 
in  such  cane  draw  those  conclusions  as  well  as 
the  doctor  as  to  tho  causj  of  death. 

[P  250  0  2] 

St.  George  Jackson — for  Appellant. 
P.  K.  Qhose—ioT  the  Crown 

Judgment  —  The  seven  appellants 
were  convicted  by  the  Additional  Sessions 
Judge  of  Luoknow  at  Bira  Binki  of  the 
offence  of  murder  under  8.  302,  I.  P.  C  , 
and  were  sentenced  to  transportation  for 
life  They  have  also  been  convicted  and 
sentenced  on  a  charge  of  riot.  The  per- 


son who  was  killed  was  a  young  Bania 
named  Baboo,  aged  17  years.  His  death 
was  reported  by  his  uncle  Bam  Dhani, 
who  had,  as  he  says,  brought  the  youth 
up  from  childhood,  after  7  a.  m  on  16th 
July.  The  story  told  in  the  first  report 
is  that  shortly  before  sunrise  Baboo  went 
to  ease  himself  according  to  his  daily 
practice.  Shortly  afterwards  Jeo  Bam 
Li  on  i  a  raised  an  alarm  saying: 

"Run  up,  B.vboo  is  shouting  that  he  is  being 
killed." 

Thereupon  Ram  Dhani,  his  brother 
Ram  Sarup,  his  nephew  Gur  Dayal,  a 
relation  named  Bihari  and  a  Kalwar 
named  Raghubar  ran  up  to  the  grove 
which  lies  close  to  the  village  tank  and 
there,  according  to  Ram  Dhani's  report, 
they  saw  tho  seven  accused  persons  strik- 
ing Biboo  In  the  report  it  is  not  said 
how  they  were  striking  Baboo  but  it  is 
clearly  stated  that  on  seeing  the  witnesses 
they  all  made  off  leaving  Biboo  lying  on 
the  ground  The  only  injury  mentioned 
in  tho  report  is  a  wound  on  the  neck 
which  wi9  thought  to  have  been  inflicted 
by  a  knife  or  a  apear,  The  police  investi- 
gation obtained  the  necessary  evidence  to 
boar  out  the  first  report  and  it  was  also 
asceitained  th.it  the  accused  persons  had 
some  previous  enmity  with  Ram  Dhani, 
and  it  was  supposed  that  on  account  of 
this  enmity  and  in  order  to  annoy  Ram 
Dhani  they  had  combined  to  kill  Baboo. 

The  body  was  sent  for  post-mortem 
eximination  and  as  the  result  of  that 
examination  some  remarkable  facts  came 
to  light  In  the  first  place  the  doctor 
gave  as  the  probable  time  since  death  30 
or  36  hours  He  made  his  examination 
at  11  15  on  19th  July.  Consequently  the 
time  of  death  must  have  been  between 
11  15  on  the  night  of  the  17th  and  515 
on  the  morning  of  the  18th.  When  the 
period  after  death  is  so  short  the  medical 
evidence  can  be  relied  upon  to  be  accurate 
with  a  few  hours  The  doctor -found  that 
the  cause  of  death  was  suffocation  due  to 
injury  to  the  wind-pipe  and  pressure  over 
the  chest  He  did  not  find  that  the 
wound  on  the  neck  had  caused  death,  but 
that  some  pressure  on  the  chest  was  tha 
actual  cause  This  pressure  must  have 
been  very  heavy,  for  the  third,  fourth  and 
fifth  ribs  on  the  right  side  and  the  third, 
fourth,  fifth  and  sixth  ribs  on  the  left 
side  were  separated  from  their  oarti leges. 
The  larynx  was  found  full  of  food-staff, 
rice  and  vegetables,  and  the  stomach  con- 
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tained  BIZ  ohhataks  of  undigested  food, 
rice  and  dal.  The  dootor  made  the  neces- 
sary deduotion  that  death  ensned  a  very 
short  time  after  the  deceased  ate  his  last 
meal  We  do  not  say  that  there  have  not 
been  strange  cases  where  the  digestive 
process  has  been  unduly  delayed,  and  that 
these  oases  are  not  more  common  in  India 
than  in  western  countries  ;  but  as  a  gene- 
ral rule  we  must  assume,  failing  evidence 
to  the1  contrary,  that  the  murdered  person 
was  a  normal  person,  and  we  consider 
that  the  deduotion  midehy  the  doctor 
was  justified  by  the  f  tots  which  he  ob- 
served. We  then  turn  to  the  injury 
report 

The  only  injury  which  the  body 
received  was  the  knife  wound  on  the  neck 
We  cannot  class  as  injuries  the  largo  num- 
ber of  small  abrasions  which  were  also 
found.  It  is  possible  that  an  abrasion 
cm  be  caused  by  a  blow,  but  when  we 
find  that  there  were  two  dozen  ahrnsions 
in  front  of  the  right  wrist  and  forearm, 
seven  abrasions  in  front  of  the  left  wrist 
and  seven  more  in  an  arei,  of  lj"  x  1"  in 
front  of  the  left  elbow,  twi  dozen  abra- 
sions on  the  ouber  side  of  the  loft  thigh, 
15  abrasion?  in  front  of  the  left  thigh, 
five  abrasions  on  the  outer  side  of  the  left 
leg,  other  unnumbered  abrasions  just  he- 
low  the  left  knoe,  six  abrasions  on  the 
loft  knee  and  six  ahrisiong  just  below  the 
right  knee  (these  being  the  only  marks  on 
the  body  apirt  from  the  knife  wound 
on  the  neck)  we  conclude  without  any 
hesitation  that  all  these  injuries  were 
caused  by  the  deceased  being  dragged 
along  the  ground.  It  would  appear  that 
he  was  dragged  by  some  one  holding  his 
feet  and  possibly  by  somebody  else  hold- 
ing his  body  from  the  ground.  We  do  not 
consider  that  there  is  any  ofcher  manner 
in  which  these  abrasions  can  have  been 
caused.  Thus  we  conclude  from  the  medi- 
cal evidence,  quite  apart  from  any  of  the 
depositions  made  by  the  witnesses,  that 
Baboo  met  his  death  owing  to  the  pres- 
sure of  a  heavy  weight  on  his  chest.  He 
was  then  possibly  stabbed  in  the  neck,  as 
this  injury  was  effected  during  his  life, 
and  he  was  then  dragged  to  the  place 
where  he  was  found,  namely  a  heap  of 
rubbish  near  a  village  tank.  It  is  obvious 
thaL  this  does  not  coincide  in  any  way 
with  the  story  told  by  Bam  Dhani  and 
his  witnesses  all  of  whom  produced 
identical  statements.  Tho  man  was  not 
kicked  and  he  was  uot  hit.  We  need 


not  enlarge  on  the  absurdities  of  the  pro- 
secution story  which  intends  us  to  be- 
lieve that  seven  persons  armed  with 
lathis  lay  in  wait  for  a  youth  just  out- 
side a  village  at  the  time  when  he  and 
all  the  members  of  the  village  were  cer- 
tain to  go  out  to  relieve  nature,  close  to 
the  village  tank,  and  then  laying  aside 
their  lathis  sit  upon  him  or  in  some 
other  way  oaused  his  death  by  pressure, 
and  then  kiohed  and  struck  him  in  the 
presence  of  the  witnesses  in  such  a  man- 
ner that  they  left  no  marks  The  story 
is  so  incredible  in  itself  that  oven  apart 
from  the  medical  evidence  we  think  it 
strange  that  the  learned  Sessions  Judge 
believed  it. 

Again  much  stress  was  laid  by  Bam 
Dhani  and  hi?  friends  on  the  motive. 
These  persons,  one  of  whom  is  aKalwar, 
two  are  Jolahas  and  four  Hennas  are 
siid  to  have  banded  together  to  kill 
Biboo  because  of  their  enmity  against 
his  uriule  No  doubt  Bam  Dhani  had 
given  evidence  against  one  of  these  men 
in  a  Bidmashi  case  ben  years  before,  and 
ho  had  so  fee  trouble  with  four  others 
shortly  before  the  murder,  but  we  can- 
not find  that  there  was  any  direct  en- 
rait  v  on  the  part  of  either  Ehsan  or  his 
son  Bishir,  though  they  were  related  to 
the  other  two  Behnas.  But  oven  sup- 
posing the  enmity  to  be  proved  we  are 
unable  to  see  why  these  men  selected 
Biboo  for  their  attack  No  doubt  Bam 
Dhani  may  have  liked  Biboo,  but  since 
the  birth  of  his  own  son  a  year  ago  ho 
had  a  much  nearer  interest  in  the  latter; 
and  any  one  wishing  to  hurt  him  would 
surely  have  killed  tha  child  and  not  the 
nephew.  Possibly  seeing  this  difliolty 
Bam  Dhani  pretended  that  he  took  tho 
advice  of  Biboo  ageJ  17  in  all  his  affairs, 
and  in  particular  in  tho  purchase  of  a 
decree  against  one  of  the  accused  Dwarka 
Kalwar. 

There  is  also  much  in  the  statements 
of  tho  presecution  witnesses  in  the  Ses- 
sions Court  which  might  have  given  the 
learned  Judge  pause  in  believing  their 
statements  It  will  be  seen  that  in  the 
first  report  nothing  was  said  about  the 
dragging  of  the  body.  This  story  came 
into  existence  when  the  police  found  the 
marks  of  dragging  in  the  grove  and  thb 
separate  stains  of  blood.  When  he  ap- 
peared in  the  Sessions  Court  Bam  Dhani 
was  evidently  cognizant  of  the  medical 
evidence,  and  for  the  first  time  there  to 
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stated  that  he  saw  the  accused  pressing 
Baboo  down  and  inventing  an  entirely 
new  story  to  account  for  the  presence  of 
undigested  food  in  his  stomach.  In  this 
story  he  was  borne  out  by  his  brother 
Ram  Sarup,  who,  after  definitely  stating 
in  the  Court  below  that  he  had  dinner  on 
the  night  before  the  murder  at  10  o'clock, 
and  that  probably  his  brother  had  his 
between  8  and  10,  suddenly  remembered 
that  they  had  all  been  to  a  Katha  or 
religious  reading  on  that  nighC  and  got 
home  very  late.  Bam  Sarup  says  that 
he  had  his  dinner  as  late  as  2  a.  m  ,  but 
Bam  Dhaui  would  not  go  PO  far.  Ac- 
cording to  his  statement  B.iboo  must 
have  had  his  dinner  at  about  1  o'clock. 
Where  witnesses  alter  their  statements 
in  the  Court  of  Session  in  order  to  make 
them  fit  in  with  the  medical  or  other 
evidence  which  has  been  brought  forward 
in  the  Magistrate's  Court,  their  state- 
ments must  receive  very  careful  scrutiny, 
and  here  we  have  a  case  where  the  wit- 
nesses have  boldly  altered  their  state- 
ments to  suit  the  medical  evidence,  have 
told  a  story,  which  is  on  the*  face  of  it 
improbable,  and  have  given  an  account 
of  an  assault  which  they  say  they  saw 
which  is  entirely  different  to  the  true 
manner  in  which  the  deceased  mot  bis 
death. 

All  the  assessors  found  all  the  accused 
not  guilty,  but  "the  learned  Judge  has 
thought  fit  by  adopting  some  special 
pleading  to  disagree  with  them.  He 
makes  much  of  tho  fact  that  the  defence 
witnesses  were  not  produced  before  him, 
though  he  examined  two  of  them  under 
S.  640,  Criminal  P.  C  We  have  read 
the  statements  of  these  witnesses.  One 
of  them  was  a  village  chaukidar  who  was 
obviously  afraid  to  go  against  the  police, 
and  the  other  was  Kesho,  the  father-in- 
law  of  Baboo.  This  man  does  not  go  as 
far  perhaps  as  the  accused  might  have 
wished  in  his  statement,  but  he  brings 
to  light  two  curious  facts  One  is  that 
he  himself  went  to  the  village  on  the  day 
of  the  murder  and  stayed  there  the 
whole  night,  but  he  denies  that  he  ever 
learnt  during  that  time  that  the  accused 
had  committed  the  crime  He  also  says 
that  his  daughter  was  forcibly  detained 
in  the  village  for  two  months  by  her 
father-in-law,  and  he  could  only  recover 
her  by  making  an  application  to  the 
Magistrate.  Different  explanations  may 
perhaps  be  given  as  to  why  the  girl  was 


detained  in  this  manner,  but  the  obvious 
one  is  that  she  was  not  prepared  to  agree 
in  the  story  told  as  to  her  husband's 
deith,  and  moreover  there  was  a  danger 
that  she  would  not  keep  silent.  It  is 
significant  that  her  father-in-law  B*m 
Sarup  in  his  evidence  says  that  he 
thought  it  proper  to  detain  her  till  the 
end  of  the  case.  We  consider  that  tho 
evidence  of  Kesho  is  a  strong  indication 
that  there  was  something  not  straight- 
forward in  the  preparation  of  this  case, 
in  fact  that  the  accuse!  persona  have 
been  named  to  save  some  one  else.  They 
are  persons  who  are  disliked  by  Bam 
Dliani  and,  therefore,  by  his  brother  and 
nephew,  and  the  other  throe  eyewitnes- 
ses have  all  some  reason  for  being 
hostile  to  one  or  other  of  them  Baghu- 
bar  is  the  partner  with  Bam  Dhani  in 
purchasing  tho  decree  against  Dwarka, 
and  both  the  others  have  suspected  one 
or  other  of  the  Muhammadan  accused  of 
theft.  In  fact  these  accused  persons  are 
men  of  bad  character  who  are  unpopular 
in  the  village  and  they  have  been  chosen 
as  scapegoats  in  this  affair. 

We  feel  that  we  must  pass  some  com- 
ments on  tho  manner  in  which  the 
learned  Sessions  Judge  has  dea.lt  with 
the  medical  evidence.  He  considers  that 
medical  evidence  is  of  less  value  than  the 
evidence  of  eyewitnesses.  Apart  from 
the  criticisms  which  we  have  already 
passed  on  the  alleged  eyewitnesses  in 
tho  case  we  would  find  difficulty  in 
agreeing  with  the  learned  Sessions  Judge 
in  this  view  of  his  as  to  medical  evidence 
as  a  general  proposition.  Where  the 
medical  evidence  is  merely  an  opinion  of 
an  expert  on  a  question  which  may  ad- 
mit of  two  explanations  it  is  not  always 
of  first  importance  But,  here  all  that 
the  doctor  has  done  is  to  lay  before  the 
Court  certain  definite  facts.  There  is 
no  question  that  the  doctor's  report  as 
to  the  nature  of  the  injuries  is  correct 
He  must  be  right  as  to  the  cause  of  death 
and  he  has  stated  what  he  saw  as  to  the 
contents  of  the  stomach  and  the  food 
regurgitated  into  the  larynx.  It  requires 
no  expert  to  draw  conclusions  from  those 
facts.  The  Judge  himself  was  able  to 
draw  those  conclusions  as  well  as  the 
doctor  Therefore,  this  is  not  a  case 
where  the  Judge  has  had  on  the  one  side 
the  reliable  evidence  of  unaontradicted 
eyewitnesses,  and  on  the  other  medical 
theories.  It  appears  to  ua  that  he  has 
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hod  on  the  one  aide  facts  and  on  the  other 
mere  words.  We  do  not  know  why 
Bjihoo  may  have  been  killed  ;  we  do  not 
know  where  he  was  killed  and  we  do  not 
know  what  reason  the  witnesses  for  the 
prosecution  may  ha  ye  had  before  at- 
tempting to  saddle  the  aceused  with  the 
crime  ;  bat  we  are  certain  that  the  guilt 
of  the  accused  has  not  been  proved. 
Even  it  would  appear  that  the  Judge 
himself  had  some  little  doubt  in  this 
matter  ;  otherwise  it  is  difficult  to  see 
how  he  could  have  failed  to  pass  a  sen- 
tence of  death  on  the  seven  persons  who 
waylaid  a  youth  of  17  and  deliberately 
murdered  him  in  order  to  spite  his  uncle 
We  allow  these  appeals,  sot  aside  the 
convictions  and  sentences  and  direct  that 
the  appellants  be  acquitted  and  forth- 
with released 
U.K.  Accused  acquitted. 
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WAZIR  HASAN,  Ao.  C.  J.,  MISRA  AND 
PULLAN,  JJ. 

Jai  Nand  ail  others — Defendants  — 
Appellants. 

v- 

Mt.  Parallel  —  Plaintiff — R3Spondent. 

Second  Appeal  No.  233  of  L928,  Decid- 
ed on  12th  Mirch  1929,  agiinst  decree  of 
Dist.  Julge,  QjndJi,  D/-  18th  April  1928. 

2fc  &  Hindu  Law  —  Maintenance  —  Joint 
family  having  no  property — Widow  of  pre- 
deceased ion  i»  entitled  to  maintenance  from 
the  self-acquired  property  of  the  father-in- 
law  coming  in  the  handi  of  other  ion  or 
grandson  by  inheritance  or  by  survivorship. 

Whan  a  Hindu  joint  family  consists  of  a 
father  and  sons  but  ia  possessed  of  no  family 
property,  the  widow  of  one  of  tha  sons,  dying 
in  the  lifetime  of  his  father  and  brother,  is 
entitled  to  maintenance  as  against  the  proper- 
ty which  the  father  acquires  after  the  death 
of  her  husband  and  which  on  the  death  of  tha 
father  comes  into  the  possession  and  enjoy- 
ment of  the  surviving  son  and  the  son  of  the 
latter,  whebhsr  such  possession  is  in  the  right 
of  an  heir  or  in  the  right  of  a  survivor:  11  All. 
194  (F.  B.)  ;  Foil.  17  Cal.  373  ;  22  Cal.  410  ;  23 
Odl.  557  :  11  Bom.  193  ;  23  Bom.  608  ;  22  Mad. 
305  ;  31  Mad.  338,  Rel.  on.  [P  254  0  2] 

Sm  N.  Boy— for  Appellants. 

Kashi  Prasad—tor  Respondent. 

Miara,  J  — The  question  referred  to 
the  Fall  Bench  is  as  follows  : 

11  When  a  joint  Hindu  family  oqnsists  of  a 
father  and  sons  bub  is  possossad  of  no  family 
property,  is  the  widow  of  oaa  of  the  sons,  who 
died  in  tto  lifetime  of  his  father  and  brother, 


entitled  to  maintenance  as  against  the  pro- 
perty which  the  father  had  acquired  after  the* 
death  of  her  husband,  and  which  on  the  death 
of  the  father  came  into  the  possession  and 
enjoyment  of  the  surviving  son  and  the  son  of 
the  latter,  when  such  possession  was  (a)  in 
the  right  of  an  heir  and  (b)  in  the  right  of  a 
survivor  ' 

After  a  consideration  of  the  original 
texts  of  the  Hindu  law  and  of  the  case 
law  on  the  subject  I  have  come  to  the 
conclusion  that  the  question  referred  to 
us  must  be  answered  in  the  affirmative. 

In  Smritis  the  Hindu  jurists  have  al- 
ways considered  it  a  duty  to  maintain- 
the  female  members  of  the  family  Manu 
in  Chap  8,  Sloka  389,  lays  down  that 
a  mother,  a  hither,  a  wife  and  a  son  shall 
not  be  forsaken.  He  who  forsakes  either 
of  thorn,  unless  guilty  of  a  deadly  sior 
shall  pay  600  pin  a  3  to  the  king.  The 
word  "  forsakes  "  means  "  does  not  main- 
tain. "  Narada  says  : 

11  A  husband  who  abandons  ,111  affectionate 
wife,  or  her  who  speaks  not  harshly,  who  IB 
sensible,  constant,  and  fruitful,  shall  be 
brought  to  his  duty  by  the  king  with  a  severo 
chastisement.  " 

Yajnyavalkyj.  similarly  says  : 
"  Ho  who  forsakes  a  wife,  though  obedient 
to  his  commands,  diligent  in  household 
management,  mother  of  an  excellent  son,  and 
spaaking  kindly,  shall  bo  compelled  to  pay  the 
third  part  of  his  wealth  ,  or  if  poor,  to  provide 
a  maintenance  for  that  wife.  " 

It  will  thus  appear  that  the  Hindu 
lawyers  havo  made  it  a  duty  to  support 
one's  wife.  This  is  not  only  found  iu 
Hindu  law  but  in  all  systems  of  civilized 
law  in  the  world. 

Regarding  the  females  of  the  family  ab 
large  Manu  lays  down  in  Chap.  3,  Slokus 
55,  56,  57,  58  and  59  as  follows  : 

"  5).  Married  women  must  be  honoured  aud 
adorned  by  thoir  fathers  and  brethren,  by 
their  husbands  and  by  tjie  brethren  of  their 
husbands,  if  they  seek  abundant  prosperity.  " 

"  50.  Whore  females  are  honoured,  there  the 
deities  arc  pleased  ;  but  whore  they  are  dis- 
honoured, there  all  religious  acts  become 
fruitless.  " 

11  57.  Where  female  relations  are  made 
miserable,  the  family  of  him  who  makes  them 
BO  very  soon  wholly  perishes  ;  but  where 
they  are  not  unhappy,  the  family  always  in- 
oraasos.  " 

11  53.  Oa  whatever  houses  the  women  of  » 
family,  not  being  duly  honoured,  pronounce 
an  imprecation,  thosa  houses,  with  all  that 
belong  to  them,  utterly  perisb,  as  if  destroyed 
by  a  sacrifice  for  the  death  of  an  enemy.  " 

11  53.  Lit  these  women,  therefore,  be  con* 
tinually  supplied  with  ornaments,  apparel, 
and  food,  at  festivals  and  at  jubilees,  by  men 
desirous  of  wealth.  " 
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la  another  parb  of  his  Smriti  Manu 
says  that  ample  support  of  those  who  are 
entitled  to  maintenance  is  rewarded  with 
bliss  in  heaven  ;  but  hell  is  the  portion 
of  that  man  whose  family  is  afflicted  with 
pain  by  his  neglect  ;  therefore,  "  let  him 
maintain  his  family  with"  the  utmost 
care,  " 

Yajnyavalkya  says  : 

11  Females  must  be  honoured  by  their  hus- 
band a,  brothers,  fathers,  and  paternal  kins- 
men ;  by  the  fathers,  mothers,  and  brethren 
of  their  husbands  ;  and  by  all  kinsmen  ;  with 
gifta  of  ornaments,  apparel  and  food.  " 

From  the  above  texts  it  will  be  clear 
that  in  a  Hindu  family  it  is  incumbent 
upon  the  male  members  of  that  family  to 
support  the  females.  Dr.  Guru  Das 
Binerjee  in  the  Tagoro  Law  Lectures, 
1878,  observes  on.  p,  213  as  follows  : 

11  Considering  the  constitution  of  Hindu 
society,  considering  the  extremely  helpless 
condition  of  the  Hindu  widow,  and  consider- 
ing that  the  obligation  of  the  fatha'-in-Jaw  or 
other  noar  relation  to  give  her  food  and 
raiment  if  she  resides  in  his  house,  Is  nob  only 
enjoined  by  precepts,  but  is  also  confirmed  by 
invariable  usage.  " 

It  has,  however,  been  ruled  that  in 
some  cases  it  amounts  to  a  legal  duty 
while  in  other  it  only  amounts  to  a  moral 
duty,  for  instance,  in  the  case  of  a  hus- 
band it  is  hiy  legal  duty  to  support  and 
maintain  his  wife,  while  in  the  case  of  a 
father-in-law  possessed  of  no  ancestral 
property  it  is  only  a  moral  duty.  In  the 
oise  of  a  joint  family,  however,  which 
is  possessed  of  a  joint  property  in 
which  every  member  of  that  family  has 
an  interest  it  is  the  legal  duty  of  the 
family  to  support  the  wife  of  a  member 
of  that  family.  It  has  also  been  held 
that  in  the  case  of  a  joint  family  although 
the  husband  of  a  particular  woman  may 
die,  a  legal  duty  is  cast  upon  the  other 
members  of  the  family  to  maintain  her, 
and  the  reason  is  assigned  that  those  who 
take  the  husband's  share  by  survivorship 
mast  support  after  his  death  his  wife 

The  leading  case  on  the  subject  in  the 
United  Provinces  is  a  Full  Ranch  deci- 
sion of  the  Allahabad  High  Court  re- 
ported in  Janki  v.  Nand  Ram  (l)  de- 
cided by  Sir  John  Elgo,  Kb.,  Chief  Jus- 
tice, Tyrell,  and  Mahmood,  JJ.  The 
whole  law  on  the  subject  has  been  so  ex- 
haustively dealt  with  in  that  case  by 
M  ah  mood,  J.,  that  one  feels  it  unneces- 
sary to  quote  other  authorities.  The 

(I)  [1889]    11    All.  194=(1889)   A.  W.  N.    30 
(P.B.). 


several  propositions  laid  down  by  Mah- 
rnood,  J  ,  in  that  case  are  that  though  a 
widowed  daughter-in-law  has  no  legal 
right  to  claim  maintenance  from  her 
father-in-law,  who  has  only  self-acquired 
properties  in  his  hands  and  though  the 
obligation  to  maintain  her  out  of  such 
property  is  merely  moral,  yet  the  obli- 
gation becomes  a  legal  obligation  when 
the  property  possessed  by  the  father  is 
inherited  by  his  sons.  The  reason  why  a 
moral  obligation  becomes  a  legal  obliga- 
tion is  pointed  out  by  Mahmoodv  J.,  on  p, 
208  of  the  report,  it  being  thab  those  who 
inherit  the  sell-acquired  property  of  the 
father  take  that  property  subject  to  such 
moral  obligations  as  are  conducive  to 
the  spiritual  benefit  of  the  father.  This 
is  quite  in  accordance  with  the  spirit  of 
the  Hindu  law.  It  is  for  instance  the 
moral  duty  of  the  Hindu  father  to  marry 
his  daughter  and  to  give  her  a  suitable 
dowry  at  the  time  of  the  marriage  If 
the  father  dies  and  the  property  goes  to 
his  sons  it  becomes  the  legal  duty  of  the 
sons  who  take  the  property  of  the  father 
to  provide  for  a  suitable  dowry  for  their 
sister  out  of  the  estate  of  the  father  in- 
herited by  them  The  whole  thing  is 
discussed  so  clearly  and  dealt  with  so 
lucidly  in  thab  judgment  that  I  need  not 
repeat  the  sime  argunneits  It  is  need- 
less for  me  to  say  that  I  entirely  agree 
with  those  observations 

This  ca.se  has  been  followed  by  almost 
all  tho  High  Courts  in  India  as  would 
appear  from  the  decisions  which  are 
quoted  below. 

In  the  Calcutta  High  Court  this  deci- 
sion was  followed  in  Ramini  Dassee  v. 
Chandra  Pode  Mondle  (2),  Devi  Persad 
v  Gunwanti  Koer  (3)  and  Siddessury 
Da&see  v.  Janardan  Sarkar  (4). 

In  Kamini  Dassee  v.  Chandra  Pode 
Mondle  (2)  it  was  held  that  the  principle 
that  an  heir  succeeding  to  property  takes 
it  for  the  spiritual  benefit  of  the  late  pro- 
prietor, and  is,  therefore,  under  a  legal 
obligation  to  maintain  persons  whom  the 
late  proprietor  was  morally  bound  to 
support,  had  ample  basis  in  the  Hindu 
law  of  the  Bangal  School  and  that  it  was 
immaterial  whether  the  property  so  in- 
herited was  moveable  or  immovable.  'It 
was  further  held  in  this  case  by  Banerjee 
J.,  that  the  above  principle  was  appli- 


7  Oal.  873. 

3)  [1895]  29  Oal.  410. 

4)  [1902]  29  Oal.  557=>6  O.W.N.  580. 
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cable  to  the  oase  of  a  widow  olaimiDg 
maiateaanoe  from  her  husband's  brothers, 
who  had  inherited  her  father-in-law's 
property  her  own  husband  having  prede- 
ceased his  father.  The  oase  of  Janki  v. 
Nand  Bam  (l)  was  followed  in  that  case. 
This  case  was  decided  by  Guru  Das  Ba- 
nerjee,  J 

In  Devi  Persad  v.  Gunwanti  Eoer  (3) 
it  was  decided  by  Maopherson,  J  ,  and 
Guru  Das  Bj.nerjee,  J  .  that  in  the  case 
of  a  joint  family  governed  by  the  Mifcak- 
shara  law  where  a  family  was  possessed 
of  an  ancestral  property  and  a  member  of 
that  family  died  tbere  could  bo  no  ques- 
tion that  his  wife  was  entitled  to  being 
maintained  out  of  the  said  property. 
It  was  pointed  out  that  tbe  reason  for 
this  was  that  since  the  husband  of  the 
lady  had  a  vested  interest  in  the  ances- 
tral property,  and  could  have,  even 
during  his  father's  lifetime,  enforced 
partition  of  that  property,  and  since  the 
Hindu  law  provided  that  the  surviving 
coparceners  should  maintain  the  widow 
of  a  deceased  coparcener,  the  plaintiff 
(lady)  was  entitled  to  maintenance.  The 
case  of  Janki  v  Nand  Ram  (L)  was  refer- 
red to  with  approval  in  that  case 

In  Siddessury  Dassee  v.  Janardan 
Sarkar  (4),  a  Full  Bench  of  the  Calcutta 
High  Court  consisting  of  Sir  Francis 
Maclean,  K.C.LE.  C.J  ,  Prinsop  and  Hill, 
JJ.,~  held  that  by  the  fact  that  a  widow- 
ed daughter  in-law  had  'taken  up  her 
residence  ap.irt  from  relations  of  her 
husbind,  she  did  not  forfeit  her  right 
to  a  separate  maintenance  out  of  the  pro- 
perty inherited  from  her  fdther-in-law 
by  reason  of  such  non  residence  with  the 
family  of  her  deceased  husband  unless 
such  non-residence  be  for  unchaste  or  im- 
moral purpose  The  oase  of  Janki  v.  Nand 
Ram  (l),  was  again  quoted  with  ap- 
proval. 

Referring  to  the  Bombay  High  Court 
we  find  that  the  question  of  maintenance 
was  considered  by  Far-ran,  J.,  in  an  origi- 
nal oase  decided  by  him  and  which  will 
be  found  to  be  reported  in  Adhibai  v 
Oursandas  Nathu  (5).  On  p  209  he 
quoted  a  passage  from  Khetramani  Dasi 
v.  Eashinath  Das  (6)  that  the  obligation 
of  an  heir  to  provide,  out  of  an  estate 
which  descends  to  him,  maintenance  for 
certain  persons,  whom  the  ancestor  was 
legally  or  morally  hound  to  maintain  was 


a  legal  as  well  as  a  moral  obligation,  for 
the  estate  was  inherited  subject  to  the 
obligation  of  providing  such  maintenance. 
The  learned  Judge  observed  that  the  au- 
thorities justified  him  in  holding  that 
the  defendant  in  that  case  was  legally 
bound  to  provide  the  plaintiff,  who  was 
tbe  widow  of  a  deceased  member  of  the 
family,  with  maintenance  out  of  the  pro- 
perty which  he  had  inherited  from  his 
father.  He  further  held  that  in  such  a. 
case  the  widow  would  be  entitled  to  a 
separate  maintenance  and  that  the  defen- 
dant could  not  insist  upon  her  living  with 
him  in  the  same  house. 

In  Yamunabai  v.  Manubai  (7),  decided 
by  Parsons  and  Banade,  JJ.,  it  was  held 
that  the  widow  of  a  predeceased  son,  who* 
lived  in  union  with  his  father,  had  & 
legal  right  to  maintenance  from  her 
mother-in-law  out  of  the  self-acquired 
property  of  father-in-law  to  which  his 
widow  had  succeeded  as  his  heir.  It 
was  pointed  out  that  although  a  gon'a 
widow  had  no  legal  claim  for  mainte- 
nance against  the  self-acquired  property 
in  the  hands  of  her  father-in-law,  but 
when  such  property  devolved  upon  hia 
heirs  the  daughter- in  law  had  a  claim 
against  it  in  their  hands  for  maintenance* 
if  her  husband  had  lived  in  union  with 
his  father.  I  would  like  to  quote  the* 
following  passage  from  the  decision  of 
Banade,  J.,  with  which  I  am  in  entire 
agreement: 

"  The  principle  that  a  son's  widow  has  no 
legal  claim  for  maintenance  against  the  solf- 
aoquirod  property  lu  the  hands  of  her  father 
in-law,  han  been  afnrm2d  in  a  series  of  deci- 
sions by  this  Court,  as  also  by  the  other  High 
Courts  of  BongaJ,  Madras  and  Allahabad: 
Savitt  \bai  v.  Luxrmbai  (8),  Khetramani  Dasi 
v.  K  ash  math  Das  (6);  Qanga  Ba\  v.  Sila  Ram 
(9),  Janki  v.  Nand  Ram  (1)  aiid  Kalu  v.  Eash*- 
bai  (10).  The  obligation  to  maintain  the 
widowed  daughter-in  law  in  such  oases  has 
been  held  to  be  only  a  moral  and  imperfect  ob- 
ligation, nob  enforceable  in  law.  As  against 
the  father-in-law  the  right  of  the  son's  widow 
to  be  maintained  rests,  noo  on  her  husband 
being  a  co- member  of  a  joint  family,  but  on  be- 
ing  a  joint  owner  of  ancestral  property  with 
his  father:  Ml.  Hema  K<oerc*  v.  Ajo^dhya  PST- 
shad  (11);  Sati'nbai  v.  Luxmibai  (8);  Mr.  Lalti 
Knar  v.  Ganya  Btahan  (I1;)  and  Devi  Pershad 
v.  Qunwanti  Kcer  (3). 

11  While  the  nature  of  the  claim  of  a  widow- 
ed daughter-in-law  for  maintenance  by  tha 


11  Bom.  199. 
9  B.  L.  B.  15=10  W.  B.  89  (F.B.). 


[1833J  !23  Bom.  603=1  Bom.  L.  R.  95. 

[1877J  2  Bom.  573  (F.B.). 

[1876J  1  All.  170(F.B.), 

[18931  7  Bom.  127. 

24  W.  B.  474. 

7  N.  W.  P.  261  (P.B.). 
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father-in-law  has  bean  thus  clearly  defined, 
a  distinction  has  bjen  recognizod  by  the 
High  Courts  of  Bengal  and  Allahabad  bet- 
ween the  position  of  the  father-in-law  and 
those  who  succeed  him  as  heir  to  his  sepa- 
rate or  self-acquired  estate.  The  moral 
obligation  of  the  father-in-law  ia  held  to 
be  converted  into  a  legal  obligation  when 
his  self-acquired  property  devolves  dp  on  hia 
heirs.  Under  certain  circumstances  and  in 
the  hands  of  such  heiia,  such  property  la  held 
liable  to  provide  maintenance  to  the  widow 
of  a  predeceased  son  of  tha  pjrson  who  ac- 
quired the  property  when  such  Bon  lived  in 
union  with  him.  This  principle  was  first 
laid  down  in  Bjjngal,  and  has  baon  mare  re- 
cently affirmed  by  the  Allahabad  High  Court 
Rajjomoney  Dussee  v.  Sibch under  Mulhck  (13), 
Janki  v  Nand  Rim  (1);  Kamini  Dassec  v. 
Chandra  Podc  Mondle  (2);  Devi  Persad  v. 
<}un\oa,nt\  Koer  (3).  The  same  distinction  was 
rocoguizjd  and  given  effect  to  ia  this  Court  in 
A'Unbaiv.  Ciitsandis  (5),  where  it  was  held 
that  the  self-acquired  property  of  the  father, 
when  it  descended  to  one  of  hia  surviving  sons, 
was  to  be  regarded  as  ancestral  property,  and 
as  auck  subject  to  the  obligations  oE  ancestral 
property  to  provide  rnainbjnanca  to  the  widow 
of  a  predeceased  son  living  in  union  with  his 
lather.  The  Allahabad  High  Court  in  Janki 
v.  Nand  Rim  (1),  djclined  to  subscribe  to  the 
view  that  such  self-acquirad  property  bacarna 
ancestral  in  tha  hands  of  the  original  owner's 
heir,  but  rested  the  liability  on  the  ground 
that  the  heir  in  such  oaS3s  took  the  property 
for  the  spiritual  benefit  of  the  deceased  owner, 
And  so  taking  it,  the  old  moral  obligation  waa 
turned  into  a  legal  obligation  which  ODuld  bo 
•enforced.  The  Calcutta  High  Court  reated 
this  distinction  on  the  ground  that  the  hoir 
in  such  cases  19  under  a  legal  obligation  to 
provide,  out  of  the  estate  which  descend*  to 
him,  maintenance  for  the  persons  whom  the 
ancestor  waa  bound  legally  or  morally  to 
maintain,  and  the  heir  takes  tha  estate,  not 
for  hia  baueflt,  but  for  the  spiritual  tnn^fib  of 
Ilia  ancestor  .  Khetramam  Dasi  v.  Xash^nath 
Dis  (6);  Devi  Persad  v.  Ounwtinti  Koer  (3); 
Kamini  Dassec  v  Chandra  Pode  Mondle  (2). 
Though  there  IB  thus  a  divergence  in  the 
reasons  given  by  this  Court  and  by  the  Cal- 
cutta and  Allahabad  High  Courts,  the  conclu- 
sion they  arrive  at  ia  identical  " 

Tarning  to  the  Madras  High  Court  we 
find  that  in  Rangammal  v  Ech animal 
{H)  decided  by  Subramania  Ayyar, 
and  Moore,  JJ.,  it  was  held,  following 
Janki  v  Nand  Ram  (1);  Kamini  Dassce 
v  Chandra  Podc  Motidle  (2)  and  Devi 
Persad  v,  Gunwanti  Koer  (3),  bhafc  ac- 
<oording  bo  these  cases  the  correct  view  of 
law  was  that  the  moral  obligation  to  sup- 
port a  son's  widow,  to  which  her  father- 
in-law  was  subject,  would,  on  his  death, 
Acquire  the  force  of  a  legal  obligation  as 
against  his  assets  in.  the  hands  of  his 
heir. 


In  Surampalh  Bangaramma  v.  Su- 
r  am  pall  t  Brambaze  (15),  decided  by 
Wallis,  and  Sankaran  Nair,  JJ.,  it  was 
held  that  a  father-in-law  was  under  a 
moral  obligation  to  maintain  his  daugh- 
ter-in-law and  this  obligation  ripened 
into  a  legal  obligation  against  the  assets 
in  the  hands  of  his  heirs. 

It  would,  therefore,  be  clear  from  the 
authorities  which  I  have  quoted  above 
that  it  is  now  the  accepted  principle  of 
the  Hindu  law  that  where  a  self-acquired 
property  of  a  father  has  been  inherited 
by  his  sons  it  becomes  their  duty  to  sup- 
port the  widow  of  one  of  their  brothers 
who  has  died  in  the  lifetime  of  the 
father,  and  that  this  liability  exists 
where  the  property  goes  into  the  hands 
of  the  sons  either  by  inheritance  or  by 
survivorship.  The  question  is  discussed 
by  Mr  May  no  in  his  well-known  work 
on  Hindu  law  in  Oh.  14,  which  deals 
with  miintoiaice  (pp  615  to  6±9,  Edn  9), 
where  the  learned  author  has  reviewed 
the  decisions  of  the  various  High  Courts 
and  has  come  to  the  same  conclusion, 

My  answer,  therefore,  to  the  question 
referred  to  the  Full  Beach  is  in  the 
affirmative 

Wazir  Hasan,  Ag.C.J.— I  concur  and 
would  answer  the  question  in  the  affirma- 
tive. 

Pullan,  J  — I  also  concur  and  agree  in 
the  reply  proposed. 

B  K.  Reference  answered 

in  affirmative. 

^(15) "1903]  31  Mad. "333=18  M.L  J.  254. 


(13) 
(14) 


2  Hyde.  109. 

[1899]  22  Mad.  305=9  M.L.J,  14. 
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WAZER  H\S\N,  AG.  C.  J.  AND  RAZA,  J. 
Gopal  Das—  Plaintiff — Appellant, 
v. 

Ratan  Lai  and  another—  Defendants  — 
Respondents. 

Second  Appeal  No.  393  of  1923,  Da- 
cided  on  13th  February  1929,  against 
decree  of  3rd  Addl.  Dist.  Judge,  Luck- 
now,  D/-  14th  August  1928. 

Vendor  and  Purchaser — Contract  of  tale- 
Payment  of  part  of  purchase  money  at  aecii- 
rity  for  due  performance — Vendee,  commit- 
ting default,  it  not  .entitled  to  recover  the 
money. 

Where  a  purchaaar  pays  money  bo  the  vendor 
as  a  security  for  the  due  performance  of  the 
contract  of  sale,  he  cannot  recover  the  earns 
from  the  vendor  when  the  contract  fails  on 
account  of  the  purchaser's  default  :  Howe  v. 
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Smith,  (1884)  27  Ch.  D.  81;  A.  L  R.  1923  P.  C.  1 
and  May  son  v.  Clone  t,  (L924)  A.  0.  980,  Fo/l. 

[P  255  G  2] 


Prasad  Varma  —  for  Appellant. 

4Ji  Zaheer,  Jagat  Narain,  Hakim- 
uddin  and  Brijmohan  Nath  Chak—tor 
Respondents. 

Judgment  —This  is  the  plaintiff's  ap- 
pail  from  the  desree  of  tne  Third  Addi- 
tional'Distriot  Julge  of  Lucknow,  dated 
14th  August  1928,  reversing  the  decree 
of  the  fubordinite  Jaige  of  Malihihai 
dated  26th  September  1927. 

The  fiots  of  the  oise  ara  as  follows  : 

The  respondents  held  a  decree  against 
one  Suraj  Kumir  and  the  sura  of  money 
duo  to  them  under  thit  deoreo  approxi- 
mitely  amounted  to  Eg  17,000  The 
plaintiff-appellant  agreed  to  purchase  this 
decree  at  a  valuo  leas  by  Hi  2,000  It  is 
agreed  that  the  contract  for  sale  was 
complete  and  it  is  also  agreed  thifc  with- 
in a  month  from  15th  March  1926  the 
sile  was  to  ba  completed  It  is  further 
•agreed  that  on  15th  March  1926  a  sum  of 
Rg.  100  was  piid  by  the  appellant  to  the 
respondents  and  it  is  no  longer  disputed 
that  the  character  of  this  payment  was 
AS  eirnest  money  for  the  due  perform- 
ance of  the  contract  of  sale. 

From  what  his  been  statel  above  it 
follows  that  the  completion  of  the  sale 
was  to  take  place  on  or  before  15th  April 
1926  A  further  point  on  which  the 
parties  are  now  agreed  is  that  on  16th 
April  1926  one  Lila  Indar  Frasad  paid 
a  sum  of  fta  1,000  to  the  respondents  on 
behalf  of  the  appellant 

There  is  controversy  between  the  par- 
ties as  to  the  nature  of  the  second  pay- 
ment of  Bs  1,000  mid  e  on  16th  April 
1926  but  the  controversy  is  settled  by 
the  finding  arrived  at  in  the  Court  below. 
That  Court  has  held  on  evidence  that 
this  payment  was  miie  as  security  money 
for  the  due  performance  of'  the  contract 
of  sale  A  good  deal  of  argument  was 
addressed  to  us  to  induce  us  to  go  behind 
this  finding  but  we  have  not  been  so  in- 
duced. We  hold  that  the  finding  is  valid, 
not  vitiated  by  any  error  of  law  or  pro- 
oedure  and  is  therefore  oonlusive  "This 
being  so,  it  seems  to  us  that  the  plain- 
tiff's case,  out  of  which  this  appeal  arises, 
for  the  refund  of  IU  1,003  which  he  paid 
to  the  respondents  as  specified  above  and 
having  regard  to  the  finding  which  was 
not  challenge!  that  the  contract  of  sale 


fell  through  because  of  'the  fault  of  the 
appellant  is  wholly  untenable. 

It  is  settled  law  that  money  paid  by 
an  intending  purchaser  under  a  perfected 
contract  of  sale  as  a  guarantee  that  the 
sale  shall  be  performed  remains  with  the 
vendor  if  the  contract  fails  by  reason  of 
default  on  the  part  of  the  purchaser,  In 
the  else  of  Howe  v  Smith  (l)  the  law  on 
the  subject  of  deposit  under  a  contract 
of  sale  and  its  forfeiture  is  exhaustively 
considered  and  stated.  Cotton,  L.  J  ,  in 
his  judgment  quotes  the  following  pass- 
age from  Sugden's  Vendors  and  Pur- 
chasers, 14th  Eln.  : 

"Winre  a  purchaser  is  in  dafault  and  tha 
aall'jr  his  nob  pirted  with  the  subject  of  the 
contract,  it  is  clear  that  the  purchaser  could 
not  recover  tha  deposit,  for  he  cannot,  by  hia 
own  default,  ac.juira  a  right  to  rescind  the 
contract." 

After  referring  to  the  cases  of  Collins 
v  Stimson  (2),  Depree  v  Bedborough  (3) 
and  Ex-parte  Darrell  (4)  and  quoting  a 
passage  from  the  judgment  of  James,  L.  J  , 
in  the  last  mentioned  case  Cotton,  L.  J., 
siys  : 

"What  is  the  deposit9  Thg  deposit,  as  I 
understand  it,  and  using  tha  words  of  James, 
L.  J.,  is  a  guarantee  that  the  contract  shall 
be  parfortmd.  If  tho  sale  goes  on,  oC  course, 
noli  only  in  accordance  with  the  words  of  the 
contract,  but  ia  aocordanea  with  the  intention 
of  tha  parties  in  racking  the  contract,  it  goes 
in  part  piymont  of  thj  purchaia  money  for 
which  it  is  depoaitad  ,  bub  if  on  thi  default  of 
the  purchas3r  tho  contract  goes  off,  that  IB  to 
Bay,  if  he  repuliafaea  tho  contract,  thin  accord- 
ing to  Jamas,  L.  J  ,  hi  can  have  no  right  to 
recover  tha  deposit." 

In  the  same  case  Bowen,  L.  J.,  said  : 

"A  deposit  if  nothing  more  is  and  about  it, 
13,  according  to  tha  ordinary  interpretation  of 
business  men,  a  security  for  the  completion  of 
the  purchase.  It  is  quito  certain  that  the  pur- 
chaser cannot  insist  on  abandoning  his  con- 
tract and  yet  recover  the  deposit,  because  that 
would  ba  to  enable  him  to  take  advantage  of 
his  own  wrong." 

Fry,  L.  J.,  in  his  julgment  in  the  case 


"Money  paid  na  &  deposit  must,  I  conceive, 
b3  paid  on  some  terms  implied  or  expressed. 
In  this  case  no  terms  are  expressed,  and  we 
must  therefore)  inquire  what  terms  ara  to  be 
implied.  The  tsrms  most  naturally  to  ba 
implied  appaar  to  ma  in  tha  casa  of  money 


7~Oh."  D.  8J  ^=7:Tr]  T."  O 
32  W.  B.  802=48  J.  P.  773. 

(2)  [1833]    11   Q.   B     D.    142=52  L.  J.  Q.  B. 
410=47  J,  P.  433=*31  W.  R.  9^0-48  L.  T. 
828. 

(3)  [1864]    4    Oiff.    479=33    L.  J.  Oh.    134=3 
N.   R.    187=3  L.   T.     533=i9    Jur,   (Q,S.) 
1317=12  W.  R.  191. 

(4)  [1875]  10  Ch.  512=14  L.  J.  B.  K,    138=33 
L.  T.  115=29  W.  R.  846. 
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paid  oa  the  signing  of  a  contract  to  be  that  in 
the  event  of  the  contract  being  performed  it 
shall  be  brought  into  account,  but  if  the  con- 
tract is  not  performed  by  tha  payer  it  shall 
remain  the  uropariy  of  the  ptyaa,  It  ia  nob 
merely  a  part  paynnnt,  but  ia  then  also  an 
earnest  to  bind  tha  bargain  ao  entered  into, 
aiid  creates  by  the  fear  of  iba  forfeitura  a 
motive  in  the  payer  to  p3rform  the  rest  of  tho 
contract." 

Tho  above  being  tho  state  of  law  it  is 
not  necessary  to  eater  into  the  question 
as  to  whether  LiU  Inder  Pra.sad,  whei 
he  paid  the  sum  of  R*.  1,000  to  the  res- 
pondents oa  behalf  of  the  appellant,  hai 
or  had  not  tho  'authority  to  enter  into  an 
express  contract  on  behalf  of  the  appel- 
lant as  to  the  forfeiture  of  the  deposit  in 
the  event  of  the  coatricfc  failing  by  reason 
of  the  default  on  the  part  of  the  appel- 
lant. It  is  agreed  that  Lila  fnderPrisad 
made  this  deposit  on  behalf  of  the  appel- 
lant. This  is  enough  for  the  disposal  of 
the  appeal.  But  there  is  a  conclusive 
finding  of  the  lower  appellate  Court  that 
the  deposit  was  by  way  of  security  for 
the  due  performance  of  the  contract. 

Before  we  take  leave  of  this  ciso  we 
may  refer  to  a  recent  decision  of  their 
Lordships  of  the  Judicial  Committee  in 
the  case  of  Chiranjit  Singh  v.  Har 
Swarup  (5)  The  law  was  stated  by  Lord 
Shaw  in  the  following  words  : 

"Earnest  money  ia  part  of  the  purchase 
price  whin  the  transaction  goes  forward.  Ib 
is  forfeited  whon  the  transaction  falls  through, 
by  reason  of  tho  fault  or  failure  of  tho  vendoe." 

Another  recent  decision  of  the  same 
tribunal  and  to  the  samo  effect  is  to  be 
found  in  Mayson  v.  Clouet  (6). 

We  dismiss  this  appeil  with  costs. 

D.S./R  K.  Appeal  dismissed. 


(5)  A.  L.  HTTueTK  c7:u 

(6)  [1924J  A.  0.  980, 
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RAZA  AND  PQLLAN,  JJ- 

Itwari — Appellant, 
v. 

•  •  Emperor—  Opposite  Party. 

-  Criminal  Appei.1  No  488  of  1898,  De- 
cided on    6th    December    1928,    against 
order  of  Add  I.   Sess.   Judge,   Kheri,  D/- 
10th  November  1928. 

Criminal  P.  C.,  S.  339— Non  compliance 
with  the  provisions  by  the  Court  vitiates  the 
trial. 

The  provisions  of  8.  339,  Criminal  P.  0.  are 
compulsory,  and  the  accused  cannot  be  pro- 
perly tried  ind  convicted  of  the  offence  of 


murder  until  the  Court  trying  him  has  re- 
corded a  finding  that  he  had  forfeited  the 
pardon  which  had  bean  offered  to  him  owing 
to  Don  compliance  with  ita  conditions:  5  Lah. 
379,  Foil.  [P  256  C  2] 

B  ha  wan  i  Shankar — for  Appellant. 

Government  Advocate — for  the  Crown. 

Judgment. — This  is  a  reference  made 
by  bhe  Additional  Sessions  Judge  of 
Kheri  in  the  oa.se  of  one  Itwari  Lodh 
wh}  has  beei  oonviofcel  of  the  offence 
of  murder  uader  S.  302,  I.  P.  0.  and 
sentence!  to  deith.  Itw<iri  also  has  sub- 
mitted an  appeal  from  jail. 

A  preliminary  objection  has  been  rais- 
ed before  us  that  this  trial  was  vitiated 
through  non-compliance  on  the  part  of 
the  Court  below  witlrthe  provisions  of 
S  339-A,  Criminal  P.  C.  Itwari  was 
offered  a  pardon  by  the  Magistrate  but 
when  became  before  the  same  Magis- 
trate in  Court  he  stated  that  he  knew 
nothing  about  the  (use.  It  was  there- 
fore decided  to  proceed  against  him  on 
the  original  charge  of  murder.  The 
Committing  Magistrate  asked  him 
whether  he  pleaded  that  he  complied 
with  tho  conditions  on  which  the  tender 
of  pardon  WAS  made  and  he  said  that  ha 
had  complied  with  them.  This  question 
was  Dot  repeated  in  the  Sessions  Court 
and  no  ple.i  was  there  recorded  It  was 
the  duty  of  the  Court,  that  is  to  say,  the 
Sessions  Court  to  put  this  question  to  the 
accused  and  to  record  his  plea  and  if  he 
pleaded  that  he  had  complied  with  the 
conditions  of  his  pj,rdon  the  Court  had  to 
mjike  a  finding  as  to  whether  or  not  he 
had  complied  with  the  conditions  of  the 
pardon.  Those  provisions  of  the  code  are 
cjmpulsory,  and  the  accused  could  not 
be  properly  tried  and  convicted  of  the 
offence  of  murder  until  the  Court  trying 
him  had  recorded  a  finding  that  he  had 
forfeited  the  pardon  which  had  been  of- 
fered to  him  owing  to  non-compliance 
with  its  conditions.  This  view  was 
taken  by  the  Luhore  High  Court  in  All 
v.  Emperor  (l)  and  we  are  of  opinion 
that  the  failure  of  the  Court  to  comply* 
with  the  conditions  of  the  section  viti- 
ates the  trial. 

We  therefore  direct  that  the  procee- 
dings be  quashed,  but  under  the  circum- 
stances of  the  case  we  order  that  the 
accused  shall  be  again  tried  according 
to  law. 
F.R./R.K.  Retrial  ordered. 


(l)  A.  I.  R.  1923  Lab.  15=5  Ltfch.  879. 


1929 


QAYA  DIN  v,  GUR  DIN 


Oiidh  257 


A.  I.  R.  1929  Oudh  257 

Ml  SB  A  AND  BAZA,   JJ. 

Gaya  Din— Plaintiff— Appellant. 
v. 

Our  Din  and  others — Defendants — 
Respondents. 

Seoond  Appeal  No,  343  of  1928,  De- 
cided on  12th  February  1929,  against 
order  of  Sub- Judge,  Bara  Banki,  D/-  2nd 
July  1928. 

(a)  Coiharer  —  Adverse      possession  —  Ex- 
tent. 

The  mere  fact  that  one  of  the  cosharera 
waa  not  in  actual  possession  and  resided 
elsewhere,  would  not  make  the  possession  of 
other  cosharera  adverse:  Cored  v.  Appuhamy, 
(1912)  A.  C.  230  ;  A.  I.  R.  1926  Oudh  141  ;  35 
Cal  961  ;  A.  I.  R.  192G  Oudh  258,  Foil. 

[P  259  0  1] 

(b)  Hindu    Law  —  Brit     Mahabrahmani  — 
Ancestral    property— Property   acquired  out 
of  its  savings  by  one    member   of  the  family 
is  joint  family  property. 

Where  Brit  Mahabrahmani  is  ancestral  pro- 
perty and  the  income  derived  therefrom  goes 
to  support  the  entire  family,  the  income 
derived  by  any  member  of  the  family  there- 
from is  not  his  exclusive  property  and  there- 
fore any  property  acquired  or  built  upon  such 
fund  forms  joint  family  property.  [P  259  0  1,2] 

(c)  Hindu    Law  —  Religious      office— Brit 
Mahabrahmani  is  heritable,  partible  immov- 
able property. 

Under  Hindu  Law  Brit  Mahabrahmani  (the 
right  to  receive  offerings  from  jajmans)  is 
considered  as  immovable  property  and  there- 
fore heritable  and  partible  :  1  0.  D.  2  ;  50. 
C.  255,  Dist.',  11  0.  C.  212  and  23  0.  C.  252, 
Diss.  from  ;  8  O.  C.  339  ;  A.I.tt.  1924  Oudh  252; 
A.  I.  R.  1923  All.  350  ;  A  I.  R.  192L  All.  286  ; 
15  C.  L.  J.  376  ;  36  Bom.  94  ;  A.  I.  R.  1921 
Bow,  209,  Foil.  \  A.  I.  R.  1921  All.  316  :  20  O.C. 
265,  Ref.  [P  262  G  1] 

(d)  Hindu  Law— Partition— Practice. 
Where   defendant    in  a    partition    suit     has 

only  pleaded  that  plaintiff  did  not  bring  into 
hotohpot  a  certain  property  but  did  not  file  a 
list  of  such  properties,  the  objection  should 
not  be  entertained.  [P  263  0  1] 

B.  B.  Lai  and  R.  N.  Shukla—toi: 
Appellant. 

Ali  Zaheer — for  Respondents. 

Judgment. — This  is  a  second  appeal 
arising  out  of  a  partition  suit,  which  was 
partially  decreed  by  the  learned  Munsif 
of  Ramsanehighat  bub  has  been  totally 
dismissed  by  the  learned  Subordinate 
Judge  of  Bara  Banki. 

The  faots  of  the  case  are  that  the 
parties  to  this  suit  are  descendants  of 
one  9ahib  Din  as  will  appear  from  the 
following  pedigree  : 

1929  O/33  &  34 


Sahib  Din 
I 


Ganga  Din  (dead) 

Ajodhya  Prasad 

(predeceased  his 

father). 


Bhiohohuk 


Balak  Bam 
(died  issueless) 


Raghubar       Sheo  Dayal 

Qaya  Din,  plaintiff 


Bam  Batan 
(defendant  2) 


"I 


Gur  Din 
(defendant  1) 


I  I  I  I 

Shyam  Sundar  Mahabir  Sitla  Prasad  Madho 
-  (deft.  9)  (deft.  8)        (deft.  7)      (deft  6) 


Bam  Anaud 
(deft.  5) 


Ghheda  Lai 
(deft.  4) 


I 

Bam  Ghulam 
(deft.  S) 


They  constituted  a  joint  family  and 
the  plaintiff  Gaya  Din,  who  is  the  son 
of  Sheo  Dayal  in  Bhichchuk'a  branch, 
claims  by  partition  a  half  share  in  the 
properties  in  suit  against  the  defendants, 
who  are  descended  from  Raghubar,  bro- 
ther of  Sheo  Dayal,  in  the  same  branch. 
The  properties  sought  to  be  partitioned 
arc  detailed  below  ; 

1.  The  grove  standing  on  plot  No.  518 
situate  in  village  Barethi,  district  Bara 
Banki.  2.  The  grove  standing  on  plot 
No  632  situate  in  village  Tanda,  district 
Bara  Banki.  3.  The  grove  standing  on 
plot  No.  499  situate  in  tbe  same  village 
Tanda.  4  The  muafi  plots  NOB.  140,  384, 
908  also  situate  in  village  Tanda.  5. 
The  house  standing  on  plots  Nos  117 
and  118  also  situate  in  village  Tanda. 
6.  The  ahata  (compound),  which  is  now 
a  phulwari  (orchard)  also  situate  in  vil- 
lage Tanda,  and  7.  The  Brit  Mahabrah- 
mani relating  to  villages  Tanda  and 
Mohammadpur  and  exeroiseable  for  the 
full  month  of  Katik,  the  latter  halves  of 
the  months  of  Phagun  and  Asarh  and 
the  first  half  of  the  month  of  Sawan, 

The  case  for  the  plaintiffs  shortly 
stated  was  that  the  descendants  of  Saheb 
Din  never  separated  from  each  other 
and  that  the  properties  mentioned  above 
were  their  , joint  family  properties,  anc) 
therefore  liable  to  partition.  The  share 
claimed  by  the  plaintiff  as  stated  above 
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was  a  moiety  in  the  said  properties. 
Tbe  suit  was  mainly  contested  by  defen- 
dant 1  Gar  Din,  whose  contention  was 
that  Ganga  Din  and  Bhichchuk,  the  sons 
of  Saheb  Din,  had  separated  from  each 
other,  that  properties  1,  2,  3  and  5  be- 
longed exclusively  to  his  father  Righu- 
bar  and  that  properties  4  and  6  belonged 
to  Ganga  Din  and  after  his  death  hid 
come  exclusively  in  the  possession  of  his 
father,  and  that  therefore  the  plaintiffs 
were  not  entitled  to  any  share  in  these 
properties.  Regarding  property  No.  7 
it  was  contended  that  it  could  not  be 
partitioned  in  law  because  it  consisted 
merely  of  such  foe  as  the  jajmans 
(clients)  gave  at  the  time  of  the  funeral 
ceremonies  performed  on  the  occasion 
of  deaths  in  their  families.  There  were 
other  contentions  raised  in  the  case,  but 
it  is  not  necessary  to  mention  them  for 
the  purpose  of  this  appeal. 

The  learned  Munsif  of  Rimsanehighat, 
who  tried  the  suit,  we  should  like  to 
state,  with  great  care  and  attention, 
found  that  property  No.  1  WAS  the  an- 
cestral property  of  the  parties,  having 
been  recorded  at  the  time  of  the  first 
regular  settlement  in  the  name  of  Bhioh- 
ohuk  ;  that  Ganga  Din  and  Bhicnchuk 
had  separated  from  each  other ;  that 
Ganga  Din  was  the  owner  of  the  pro- 
perties Nos.  4,  5  and  6  and  that  property 
No.  2  was  acquired  by  lUghubir,  father 
of  the  defendant,  out  of  the  income  of 
Brit  Mahabrahmani  and  was,  therefore, 
the  joint  property  of  the  family.  Re- 
garding property  No.  7  which  as  stated 
above  was  the  Brit  Mahabrahmani  he 
found  that  as  the  parties  were  Maha- 
brahmans  it  belonged  to  them  and  their 
family  from  times  immemorial,  and  was 
liable  to  be  partitioned  amongst  them. 
As  to  property  No.  3  he  found  that  it 
never  belonged  to  the  parties'  family, 
nor  could  it  be  considered  to  belong  to 
it  even  now.  The  result  was  that  he 
decreed  the  plaintiff's  suit  for  partition 
in  respect  of  all  the  properties  in  suit  ex- 
cept property  No.  3. 

The  defendants  appealed  to  the  learned 
Subordinate  Judge  of  Bara  Banki  and  he 
agreed  with  the  finding  of  the  learned 
Munaif  relating  to  property  No.  1  but 
disagreed  with  regard  to  other  items  of 
property  in  respect  of  which  the  suit 
had  been  decreed  by  the  learned  Munsif. 
Regarding  properties  Nos,  4  and  5  he 


came  to  the  conclusion  that  they  were 
properties  of  Ganga  Din  and  although 
Sheo  Dayal,  father  of  the  plaintiff,  was 
an  heir  to  Ganga  Din,  yeb  because  he 
and  the  plaintiff  had  gone  away  to 
Secundrabad  (Decoan)  they  had  never 
been  in  possession  of  the  said  properties 
and  the  plaintiff's  claim  in  regard  there- 
to could  nob  be  maintained.  As  to  item 
6  he  further  found  that  it  was  an 
ahata  or  compound,  which  Raghubar, 
the  father  of  the  defendants,  had  pur- 
chased  ab  an  auction  sale  and  it  was  con- 
sequently his  own  property.  As  to  item 
2  he  took  the  same  view  that  because 
it  had  been  acquired  by  Raghubar,  father 
of  the  defendants,  it  was  also  his  exclu- 
sive property  and  could  not  be  considered 
to  be  the  joint  family  property.  The 
view  which  he  took  regarding  the  in- 
come of  Mahabrahmani  dues  was  that  it 
was  the  personal  property  of  Mahabrah- 
man  to  whom  it  was  offered.  Listly, 
he  said  regarding  property  No.  7  that 
it  was  not  suoh  as  could  be  partitioned 
in  law.  The  result  was  that  except 
item  1  ha  accepted  the  appeal  and 
dismissed  the  plaintiff's  claim  in  regard 
to  all  the  items  in  suit. 

The  plaintiff-appellant  has  now  ap- 
pealed to  this  Court  and  in  second  appeal 
it  is  contended  by  the  learned  advocate 
on  his  behalf,  firstly,  that  regarding  pro- 
perties Nos.  4  and  5  which  had  been 
found  to  be  the  properties  of  Ganga  Din 
it  was  admitted  that  they  passed  by 
inheritance  in  equal  shares  to  Righubar, 
the  ancestor  of  the  defendants  and  Sheo 
Dayal,  father  of  the  plaintiff,  and  the  . 
mere  fact  that  Raghubar  alone  was  in 
possession  of  the  said  properties  would 
not  make  him  exclusive  owner  thereof.; 
secondly,  that  regarding  items  2  and 
6  it  having  been  found  by  the  Courts 
below  that  they  were  built  or  acquired 
out  of  the  Mahabrabmani  income  which 
was  admittedly  the  joint  family  income 
of  the  parties,  the  said  properties  must 
also  be  deemed  to  be  the  properties  be- 
longing to  the  joint  family  and,  there- 
fore, liable  to  partition  :  thirdly,  that  the 
Brit  Mahabrahmani  ought  to  be  treated 
as  property  capable  of  partition  among 
the  members  of  the  family  belonging  to 
the  parties.  The  case  was  argued  ab 
great  length  and  we  have  taken  time  to 
consider  our  judgment.  We  now  proceed 
to  give  our  findings  regarding  each  of 
these  points. 
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First  point: — As  regards  the  first  point 
it  appears  to  us  that  the  learned  Subordi- 
nate Judge  has  taken  an  erroneous  view. 
It  is  admitted  by  the  parties  that  pro- 
perties Nos.  4  and  5  belonged  to  Ganga 
Din  and  that  after  his  death  they  passed 
by  inheritance  in  equal  shares  to  Raghu- 
bar  and  Sheo  Dj,yal.  Half  the  pro- 
perty would,  therefore,  go  to  Righubar 
and  his  descendants  and  the  other 
half  wquld  go  to  Sheo  Dayal  and  his 
son,  the  plaintiff.  This  means  that 
Raghubar  and  Sheo  Dayal  became  oo- 
sharers  in  these  properties  and  the  mere 
fact,  that  Sheo  Dayal,  father  of  the 
plaintiff,  or  that  the  plaintiff  himself 
did  not  take  actual  possession  of  the 
property,  since  they  were  absent  from 
the  village  and  resided  in  Secundrabad, 
would  not  make  the  possession  of  the 
other  cosharer  named  lUghubar  adverse. 
This  has  been  held  in  a  large  number 
of  oases  both  by  their  Lordships  of  the 
Privy  Council  as  well  as  by  this  Court 
and  other  High  Courts.  We  would 
only  refer  to  a  few  decisions  on  the  point 
because  in  our  opinion  the  rule  is  so 
settled  that  it  is  not  necessary  for  us 
to  quote  many  authorities  in  support  of 
the  proposition  or  to  discuss  it  in  detail. 
We  would  mention  Corea  v.  Appuhamy 
(l),  Joqendranath  Bai  v.  Baldeo  Das  (2), 
Mahipal  Singh  v.  Sarju  Prasad  (3), 
Mahadeo  Prasad  v.  Bam  Lai  (4).  We, 
therefore,  hold  that  the  plaintiff-appel- 
lant is  entitled  to  a  decree  for  a  half 
share  in  properties  Nos.  4  and  5. 

Second  point  : — The  second  point  re- 
lates to  items  2  and  G.  Item  2  is 
&  grove  situate  in  village  Tanda  and 
item  6  is  an  ahata  (compound)  in  which 
now  stands  a  phulwari  (orchard).  It 
was  admitted  by  the  parties  before  us 
that  these  items  were  acquired  by  Raghu- 
bar,  father  of  defendant-respondent  1,  out 
of  the  income  of  the  joint  family  consist- 
ing of  Mahabramani  dues.  It  was  ad- 
mitted by  the  parties  that  the  Brit 
Mahabrahmani  was  their  ancestral  pro- 
perty since  they  are  Mahabrahmans  and 
that  the  income  derived  therefrom  went 
to  support  the  entire  family.  Under 
these  circumstances  it  appears  to  us  to 
be  clear  that  the  properties  Nog.  2  and  6. 


(1)  [1912J  A.  0.    230=81  Ii.  J.  P.  G.   151=105 

L.  T.  836. 
<2)  [1908]    85  Cal.  961=6  0.   L.   J.  735=12 

0.  W.  N.  127. 

<3)  A.  I.  B.  1926  Oudli  141. 
(4)  A.  I.  R,  1926  Oudh  258=1  Luck.  62. 


which  were  either  acquired  or  built  out 
of  joint  funds  should  also  constitute  joint 
family  property.  We  are  unable  to  treat 
the  Mahabrahmani  income  as  the  exclu- 
sive property  of  Raghubar,  father  of  the 
defendants.  We,  therefore,  cannot  accept 
the  finding  of  the  learned  Subordinate 
Judge  on  this  point  and  must  hold  that 
properties  Nos.  2  and  6  also  constitute 
joint  family  property  and  the  plaintiff 
appellant  iu  entitled  to  a  half  share 
therein. 

Third  point  : — The  next  point  that 
was  argued  before  us  was  that  Brit  Maha- 
brahamj-ni  was  "property"  capable  of 
partition  among  the  members  of  the 
family,  to  which  the  said  Brit  apper- 
tained This  was  the  position  taken  up 
by  the  learned  advocate  for  the  plaintiff- 
appellant,  whereas  the  argument  of  the 
learned  counsel  for  the  defendants-res- 
pondents was  to  the  effect  that  the  Brit 
could  not  be  considered  as  "property" 
since  it  was  at  the  option  of  jajmans 
(clients)  to  give  or  not  to  the  defendants 
offerings  on  the  occasion  of  funeral  cere- 
monies occurring  in  their  family. 

The  learned  advocate  for  the  appellant 
relied  upon  the  following  rulings  : 

Three  cases  decided  by  the  late  Court  of 
the  Judicial  Commissioner  of  Oudh. 
Badri  v.  Mulloo  (5),  decided  by  Messrs., 
Ryves  and  Wells,  Baghubar  v.  Mt.  Buk- 
min  (6),  decided  by  Pandit  Eanhiaya 
Lai,  Mt.  Bachhpali  v.  Mt.  Chandresar 
Dei  (7)  decided  by  Syed  Wazir  Hasan, 
(now  Mr.  Wazir  Hasan,  J.,)  and  Mr. 
Neave,  A.  J.  0, 

Threo  cases  decided  by  the  Allahabad 
High  Court  :  Beni  Madho  v.  Hira  Lai 
(8),  decided  by  Piggott  (now  Sir  Theodore 
Piggott)  and  Kanhaiya  Lai,  JJ  ,  Bam 
Chander  v.  Channu  Lai  (9),  decided  by 
Byves  and  Daniels,  JJ.,  Lokya  v.  Sulli 
(10)  decided  by  Tad  ball  and  Kanhaiya 
Lai,  JJ 

One  case  decided  by  the  Calcutta  High 
Court  : 

Narayan  Lai  Gupta  v.  Chullhan  Lai 
Gupta  (11),  decided  by  Mukerjee  and 
Woodroffe,  JJ.,  and, 

Two  cases  decided  by  the  Bombay  High 
Court  : 


(5)  [1905]  8  O.  C.  339. 

[1917]  20  O.  0.  265=42  I.  0.  794. 

A.  I.  B.  1924  Oudh  252=27  O.  G.  114. 

A.  I,  R.  1921  All.  316=43  All.  20. 
(9)  A.  I.  B.  1923  All.  350=45  All.  445. 

10)  A.  I,  B.  1921  All.  280=43  All.  35. 

11)  [1912]  15  C.  L   J.  876=14  I.  0.  677. 
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Ohelabhai  Gaurishankar  v.  Hargowan 
Bamji  (12;  decided  by  Chandavarkar  and 
Hay  ward,  JJ.:  Qirjashankar  Daji  Dhat 
v.  Murli  Dhar  Narain  (13)  decided  by 
Sir  Norman  Macleod,  Kt.,  C.  J.,  andFaw- 
cett,  J. 

The  learned  counsel  for  the  defendants- 
respondents  relied  upon  the  following 
rulings  : 

Seeta  Bam  v.  Sheodas  (14)  decided  by 
Campbell,  J.  C.,  Bhagwan  Din  v.  Mani 
Bam  (15)  decided  by  Mr.  Macleod,  0.  J. 
0.,  Baddu  v.  Babu  Lai  (16)  decided  by 
Messrs.  Evans  and  Greevan,  Mahesh 
Prasad  v.  Bharath  (17)  decided  by  Mr. 
Lindsay  (now  Sir  B  Lindsay).  We  first 
proceed  to  discuss  the  authorities  quoted 
on  behalf  of  the  respondents. 

In  Seeta  Bam  v.  Sheodas  (14)  it 
was  held  by  Campbell,  J.  C.,  that 
no  one  was  entitled  to  a  monopoly 
to  make  certain  collections  or  from 
certain  classes,  and  that  the  jajmans 
who  paid  the  fee  were  perfectly  free  to 
employ  whom  they  liked.  There  is  no 
doubt  as  to  the  correctness  of  this  proposi- 
tion. Nobody  can  compel  a  particular 
person  to  make  offerings  on  a  particular 
occasion  to  him  and  him  alone  The  mut- 
ter must  be  left  to  the  pleasure  of  the 
person  making  the  offerings.  This  does 
not,  however,  touch  the  point,  since  what 
we  have  to  decide  is  whether  the  right 
to  receive  such  offerings  can  be  considered 
as  "property"  or  not.  We  do  not  agree 
with  the  argument  advanced  by  the 
learned  counsel  for  the  respondents  that 
since  it  is  optional  with  the  jajm&ns  to 
pay  the  fee,  it  should  not  be  considered 
to  be  any  valuable  right  whatsoever.  The 
right  may  not  be  capable  of  being  en- 
forced against  strangers  against  their  will 
but  there  can  be  no  doubb  that  so  far  as 
the  members  of  a  particular  family  are 
concerned  the  right  to  receive  such  offer- 
ings must  be  a  right  and  a  very  valuable 
one.  Indeed  it  is  within  our  experience 
that  -in  pursuance  of  the  exercise  of  such 
a  right  a  large  income  is  made  by  families 
whose  profession  is  to  deal  with  jajmans 
(clients) 

In  Bhagwan  Din  v.  Mani  Bam  (15) 
the  point  to  be  decided  in  the  case  was 

(12)  [1912]  36  Bom.~94=12  l".  CT  928=1 3  Bom. 
L.  R.  1171. 

(13)  A.  I.  R.  1921  Bom.  209=45  Bom.  234. 

(14)  1  O.  D.  2. 

(15)  [1902]  5  0.  0.  225. 

(16)  [1908]  11  O.  0.  212. 

(17)  [1920]  23  0,  0.  352=59  I.  0.  677. 


whether  in  a  case,  where  a  third  person 
had  made  a  voluntary  offering  to  one  of 
the  parties,  it  was  not  open  to  the  other 
party  to  claim  a  share  in  it  unless  an  ag- 
reement to  that  effect  between  the  par- 
ties had  been  established.  The  view  of 
law  taken  in  that  case  was  to  the  effect 
that  no  suit  would  lie  by  one  Maha- 
brahman  against  another  for  recovery  of 
the  whole  or  a  portion  of  such  offerings, 
unless  on  the  basis  of  an  agreement  bet- 
ween the  parties.  We  are  not  called  upon 
to  discuss  the  accuracy  or  otherwise  of 
this  proposition.  It  is  enough  for  us  to- 
observe  that  when  the  right  to  receive- 
Mahabrahmani  dues  is  enjoyed  by  a. 
Mahabrahman  and  after  his  death  if  the 
right  devolves,  in  case  such  right  is  held 
to  be  capable  of  devolving  upon  his  sons, 
there  would  be  impliedly  an  agreement 
between  them  to  participate  in  that  right 
in  equal  shares.  The  point  decided  in 
this  case  does  not,  therefore,  touch  the- 
point  which  is  actually  before  us  for 
decision.  In  Baddu  v.  Babu  Lai  (16)  the 
point  decided  was  that  a  contract  am- 
ongst Mahabrahmans  with  respect  to- 
the  distribution  of  alms  to  be  received  in 
the  future  by  exercise  of  voluntary  charges- 
is  not  enforcible  against  the  heirs  or  re- 
presentatives of  the  parties  to  the  agree- 
ment. If  the  right  to  receive  alms  be-, 
considered  to  be  included  within  the  de- 
finition of  the  word  "property"  the  view 
taken  in  this  case  would  be  open  to  grave- 
doubt. 

It  would  thus  appear  that  except  the 
last  case  the  other  two  cases  referred  to 
by  the  learned  advocate  for  the  defen- 
dants-respondents do  not  touch  the  point, 
As  to  the  third  case  though  the  question 
for  decision  now  before  us  was  not 
directly  in  question  in  that  case,  yet  the 
view  of  law  propounded  in  that  case" 
would  certainly  support  the  contention 
raised  by  the  learned  counsel  for  the  de- 
fendants. 

In  Mahesh  Prasad  v.  Bharathi  (17)* 
it  was  held  by  Mr.  Lindsay,  J.  C.,  that 
no  contract  for  the  division  of  money  or 
other  articles  received  by  Mahabrahmans. 
in  the  way  of  charity  could  be  enforced 
except  as  between  the  immediate  parties 
to  the  agreement.  He  followed  the  case 
quoted  above,  namely,  Baddu  v.  Babu 
Lai  (16). 

We  now  turn  to  discuss  the  rulings  re- 
lied upon  by  the  learned  advocate  for  the 
plaintiff-appellant. 
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'  In  Badri  v.  Mulloo  (5)  ib  was  held  that 
the  rigbt  to  receive  offerings  as  malis 
(gardners)  attached  to  a  particular  temple 
situate  in  the  oifcy  of  Luoknow  was  a 
right  of  property  and  a  suit  for  declara- 
tion and  perpetual  injunction  with  res- 
pect thereto  would  lie  in  a  civil  Court. 

This  case  has  no  doubt  supports  the 
view  urged  by  the  learned  advocate  for 
the  plaintiff-appellant. 

In  Rfghubar  v.  Mt.  Rukmin  (6),  the 
view  taken  was  to  the  effect  that  an  ar- 
rangement among  Mahabrahmans  of  the 
place  regulating  the  terms  in  which  they 
should  act  or  the  method  in  whioh  the 
offerings  should  be  collected  or  divided 
and  whioh  does  not  control  or  restrict 
the  discretion  of  the  persons  to  whom  the 
services  are  to  be  rendered  by  whom 
the  offerings  or  gifts  are  to  be  made,  is 
valid  and  binding  between  the  parties  to 
that  agreement. 

In  Bachhpali  v.  Chandresar  Dei  (7) 
the  oh  auk  is  at  Ajudhya  "were  the  sub- 
ject-matter of  partition."  These  chaukis 
are  well  understood  spots  on  the  banks 
of  the  liver  Sarju,  where  one  or  the  other 
member  of  the  family  of  pandas  sits,  re- 
ceives his  clients,  and  helps  them  in  the 
observance  of  their  religious  ceremonies 
connected  with  the  river  such  as  bathing, 
offering  flowers,  etc.,  for  whioh  services 
remuneration  is  usually  paid  by  the  cli- 
ents, who  choose  to  avail  themselves  of 
those  services.  It  was  held  that  such  a 
right  constituted  property  in  law  and  a 
suit  for  a  share  in  the  business  resulting 
in  such  gains  was  maintainable.  This 
-case  also  supports  the  view  urged  before 
us  by  'the  learned  advocate  for  the  appel- 
lant to  a  great  extent. 

In  Beni  Madho  v.  Hira  Lai  (8),  it 
was  held  that  the  rights  of  a  Pragwal 
'who  used  a  particular  kind  of  flag  to  at- 
tract the  notice  of  pilgrims,  who  wanted 
to  find  him  out,  could  devolve  by  a  right 
of  inheritance  to  his  widow  and  if  any 
other  person  put  up  a  flag  similar  to  the 
one  used  by  him  so  as  to  mislead  the 
pilgrims  into  the  belief  that  he  was  the 
representative  of  the  Pragwal,  an  action 
•oould  be  maintained  by  the  widow  to  pre- 
sent such  persons  from  using  the  flag 
-since  his  action  in  doing  so  was  unlawful. 
It  was  observed  in  that  case  by  Piggott, 
-J.,  that  in  such  a  case  the  question  to  be 
^determined  was  whether  the  plaintiff 
.had  or  had  not  a  right  to  carry  on  certain 
business  in  or  about  a  particular  locality 


and  if  any  stranger  interfered  with  such 
exercises  of  the  right,  it  was  to  be  consi- 
dered as  an  unlawful  interference  witb  the 
conduct  of  that  business.  It  would  thus 
appear  that  in  the  opinion  of  their  Lord- 
ships the  right  to  carry  on  the  business 
as  a  Pragwal  in  a  particular  locality  was 
a  right  which  could  be  enforced  in  the 
Court  of  law. 

la  Ram  Ckander  v.  Channu  Lai  (9), 
it  was  held  that  where  the  "brit  jajmani" 
consisted  of  offerings  given  to  a  Pragwal 
by  pilgrims  when  they  came  to  bathe  in 
the  Ganges  the  division  of  the  brit  could 
not  be  carried  out  by  allotting  olients  to 
one  party  or  the  other  but  only  by  the 
division  of  the  books  in  which  pilgrims 
entered  their  names  We  are  unable  to 
follow  this  ruling.  If  "brit  jajmani"  ia 
divisible,  the  division  can  take  place  by 
allotting  clients  or  allotting  localities. 
The  division  so  made,  it  is  obvious, 
would  not  be  any  ground  for  the  person 
in  whose  share  a  particular  jajman 
(client)  had  fallen  to  compel  that  jajman 
to  make  offerings  to  him.  The  effect  of 
such  an  allotment  would  only  be  that  if 
offerings  were  willingly  made  by  such  jaj- 
mans  they  would  go  to  one  member  of 
the  family  in  preference  to  another. 

In  Lokya  v.  Sulh  (10),  it  was  held  that 
the  right  known  as  "brit  jajmani"  was 
heritable  The  head-note  says  that  they 
are  also  transferable,  but  the  judgment 
itself  does  not  go  to  that  extent.  This 
case  is  no  doubt  in  favour  of  the  conten- 
tion put  forward  by  the  plaintiff-appel- 
lant. 

In  Narayan  Lai  v.  Chullan  Lai  (11), 
it  was  held  by  their  Lordships  of  the 
Calcutta  High  Court  that  although  prima 
facie  when  a  gift  is  made  to  a  priest  by 
a  pilgrim  the  money  belongs  to  him  in 
his  personal  capacity,  yet  members  of 
the  family  may  agree  amongst  themselves 
that  whoever  amongst  them  may  earn 
anything  by  officiating  as  a  priest,  the 
income  is  to  be  brought  into  a  common 
fund  and  divided  in  certain  proportions 
amongst  them.  This  was  also  a  suit  for 
partition  and  the  parties  to  the  case  were 
members  of  a  family  of  Oayawals.  The 
partition  of  "brit  jajmani"  was  allowed 
by  allotting  books  to  the  different  mem- 
bers of  the  family,  which  indicates  that 
the  persons  to  whom  such  books  were 
allotted  would  approach  the  olients  whose 
names  were  entered  therein.  It  was  in* 
dioated  by  their  Lordships  that  where 
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Buoh  a  property  was  saleable  and  did  not 
admit  of  a  physical  division  partition 
could  be  effected  by  declaring  that  the 
enjoyment  of  the  property  was  to  be  in 
tarns  as  in  a  case  of  right  to  worship. 
It  was  also  observed  in  that  case  that  no 
Oourt  should  be  inclined  to  accede  to  the 
contention  that  the  property  was  indivi- 
sible or  impartible  unless  it  could  be 
shown  that  the  division  thereof  would  bo 
against  public  right  01  policy  or  would 
tend  to  impair  some  paramount  right 
existing  in  a  stranger  to  the  co-tenancy 
or  would  outrage  the  public  sense  of  pro- 
priety, decency  and  good  morals.  We 
need  not  state  that  the  partition  of  "brib 
Mahabrahmani"  cannot  in  any  case  be 
considered  to  be  against  the  public  right 
or  policy  or  against  the  good  sense  of  pro- 
priety, decency  and  good  morals. 

In  Ghelabhai  Gavrishankar  v.  Hargo- 
wan  Ramji  (12),  it  was  held  that  .under 
Hindu  law  the  office  of  the  hereditary 
priest  (yajman  vritti)  was  a  nibandha 
and  ranked  among  the  hereditary  rights 
to  the  immovable  property.  The  argu- 
ment advanced  by  the  learned  advocate 
for  the  plaintiff-appellant  wa.s  that  "brit 
Mahabrahmans"  was  also  similarly  to  be 
considered  as  immovable  property  under 
the  Hindu  law  and  therefore  capable  of 
inheritance  and  partition  by  the  descen- 
dants of  a  particular  Hindu  in  enjoyment 
thereof. 

In  Girjashankar  Daji  v.  Murlidhar 
Narain  (13),  it  was  again  held  that  an 
hereditary  office  of  a  priest  was  in  the 
nature  of  immovable  property  and  a 
plaintiff  would  ordinarily  be  entitled  to 
an  injunction  restraining  the  defendants 
from  interfering  with  that  immovable 
property.  The  case  quoted  above,  namely, 
}Ghelabhai  Gavrishankar  v.  Haigowan 
Ramji  (12)  was  relied  upon.  It  would 
appear  from  the  two  rulings  of  the  Bom- 
bay High  Court  quoted  above  that  a 
jajmani  brit  (right  to  receive  offerings)  is 
considered  in  Hindu  law  as  immovable 
property  and  if  this  is  the  case,  it  would 
clearly  be  heritable  and  partible.  We  do 
not  enter  into  the  vexed  question  whether 
such  a  right  is  transferable  or  not.  It  is 
not  necessary  for  us  to  do  so  in  the  pre- 
sent case.  The  point  which  we  have  to 
decide  is  whether  this  right  can  be  con- 
sidered to  be  included  within  the  defini- 
tion of  the  word  'property"  as  under- 
stood in  Hindu  law. 


In  Bagghoo  Pandey  v.  Kassy  Parey 
(18)  Mitter  and  Tottenham,  J  J.  held  that 
a  right  to  officiate  as  a  priest  at  funeral 
ceremonies  of  Hindus  was  in  the  nature- 
of  immovable  property.  Two  previous 
decisions  of  the  Bombay  High  Oourt  re- 
ported in  Krishna  Bhat  v.  Kapabhat  (19)' 
and  Balvantrav  v.  Purshotam  Sidhesh- 
var  (20)  were  relied  upon  by  their  Lord- 
ships in  support  of  the  decision.  The 
texts  of  the  Hindu  law  appearing  upon 
this  question,  it  was  observed  by  their 
Lordships,  are  all  collected  in  these  two 
judgments  df  the  Bombay  High  Court. 
A  decision  of  their  Lordships  of  the 
Privy  Council  reported  in  Fattch  Singhji 
Jaswant  Sangji  v.  Kilhan  liaiji  He- 
kormutt  Raiji  (2l)  was  also  relied  upon 
where  their  Lordships  had  held  that  an 
hereditary  right  to  receive  certain  pay- 
ments payable  by  an  inamdar  out  of  rent* 
of  a  village  was  to  be  considered  as  an 
interest  in  the  immovable  property. 

In  Sukh  Lai  v.  Bishambhar  (22)  their 
Lordships  of  the  Allahabad  High  Court 
consisting  of  Eichards,  G,  J.,  and  Banerji,. 
J.,  approved  of  the  ruling  of  the  Calcutta 
High  Court  reported  in  Ragghoo  Pandey 
v  Kassy  Parey  (18)  and  held  that  Maha- 
brahmani dues  could  be  considered  as- 
property  capable  of  being  transferred  and 
that  a  mortgage  of  the  same  was  permis- 
sible, We  do  not  see,  as  stated  above,, 
the  necessity  to  decide  the  question  of 
transferability  of  such  rights,  since  it  is- 
not  at  all  necessary  to  do  so  for  our  pur- 
poses. Ifc  is  sufficient  for  us  to  decide- 
that  the  right  is  considered  by  the  Hindu 
law  as  immovable  property  and  if  so  it 
would  be  clearly  heritable  and  partible. 

In  English  Treatises  on  Inheritance 
S.  206,  para.  96,  the  rule  is  quoted  as 

follows: 

"The  right  of  performing  religious  cere- 
monies of  certain  classes  of  people  as  Poorohib, 
is  by  custom  considered  analogous  to  real 
property.  The  anceatral  priest,  that  is,  ho 
who  has  been  honoured  by  former  generations, 
with  employment  of  officiating  priest,  and  t he- 
priest  appointed  by  the  party  himself,  cannot 
be  discarded  without  good  and  sufficient  cause; 
but  there  is  no  legal  authority  for  establish- 
ing tho  right  of  the  heirs  to  officiate,  The- 
male  heir  of  an  hereditary  poorohit  is,  how- 
ever, by  custom  considered  entitled  thereto,. 

(18)  [1884]  10  Oal.  73=13  0.  L,  B.  263, 

(19)  0  Bom.  H.  C.  A.  0.  137. 

(20)  9  Bom.  H.  C.  99. 

U21)  [1873]  1  I.  A,  34=21  W.  B.  178=13  B.  L. 

B.  254=3  Sar.  306  (P.O.). 
(22)  [1917J  39  All.  196=87  I.  G.  661=15  A.  L. 

J.41. 


1929 


GANGA  BAKSH  SINGH  v.  SHEO  BAKSH  SINGH 


Oudh  268 


but  not  the  heirs  of  an  appointed  priest,  A 
female  cannot  succeed  to  such  right  and  per- 
form the  ceremonies  by  a  substitute,  because 
she  can  appoint  a  substitute  only  for  worldly 
affairs,  not  for  solemn  acts  for  the  perfor- 
mance of  which  she  herself  is  disqualified. 
Several  male  heirs  share  the  fees  according  to 
their  respective  portions,  and  if  they  have 
divided  the  jajmans  among  them,  each  one 
will  take  the  fees  from  his  respective  jajmans.11 

On  a  view  of  the  authorities  quoted 
above  we  have  come  to  the  conclusion 
that  unc^or  Hindu  law  the  right  to  re- 
ceive offerings  from  JEijmans  is  considered 
as  immovable  property  and,  therefore, 
capable  of  passing  by  inheritance  to  the 
heirs  of  the  person  in  enjoyment  of  such 
rights  and  is,  therefore,  divisible  among 
the  heirs. 

We  would,  therefore,  declare  that  pro- 
perty No.  7  which  consists  of  brit  Maha- 
brahmini  should  also  be  declared  as  cap- 
able of  being  divided  among  the  parties 
to  this  case  and  the  plaintiff  should  be 
allowed  a  half-share  therein.  This  divi- 
sion can  be  conveniently  made  by  allot- 
ting particular  days  or  periods  to  the 
parties  according  to  their  shares.  The 
result  is  that  the  plaintiff  will  be  en- 
titled to  a  decree  in  respect  of  the  pro- 
perties Nos.  1,  2,  4,  5,  6  and  7.  There 
is  no  dispute  regarding  property  No.  3  in 
respect  of  which  the  plaintiff's  claim  has 
been  dismissed  by  the  two  Courts  below. 

Another  point  was  raised  on  behalf  of 
the  defendants-respondents  in  the  cross- 
objections.  It  was  to  the  effect  that  the 
suit  brought  by  the  plaintiff-appellant 
for  partition  should  be  dismissed  since 
he  had  not  brought  into  hotchpot  the  pro- 
perty acquired  by  him  and  his  father  at 
Secundrabad  (Deccan).  The  defendants, 
however,  did  not  file  any  list  showing 
such  properties  and  the  objection  raised 
by  them  is  under  the  circumstances  a 
futile  one.  We,  therefore,  allow  the  ap- 
peal, set  aside  the  decree  of  the  Subordi- 
nate Judge,  and  restore  the  decree  passed 
by  the  learned  Munsif  with  costs  in  this 
and  the  Courts  below.  The  cross-objec- 
tions filed  by  the  defendants-respondents 
also  stand  dismissed  with  costs. 

P.D./R.K.  Appeal  allowed. 
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BAZA  AND   MlSRA,  JJ. 

Ganga  Baksh  Singh" Decree- holder- 
Appellant. 

v. 

Sheo  Baksh  Singh  and  another — Judg- 
ment-debtors— Respondents. 

Appeal  No.  4  of  1928,  Decided  on  27th 
August  1928,  against  order  of  Dist.  Judge. 
Sitapur,  D/-  24th  October  1927. 

Civil  P.  C.,  S.  47— In  execution  the  decree* 
holder  can  be  put  in  poneiiion  of  the  ipeci* 
fie  landi  substituted  for  bit  share  on  parti- 
tion. 

Where  a  decree  gives  a  right  to  possession  of 
ft  share  in  any  land  which  has  already  been 
partitioned  the  Oourb  in  proceedings  for  exe* 
oution  of  the  decree  has  power  under  S.  47, 
bo  pub  bhe  decree-holder  in  possession  of  the 
specific  lands  substituted  for  his  share  on 
parbition  :  A.  I.  R.  1922  P.  C.  54,  Appl. 

[P  264  0  2  ;  P  265  0  1) 

Badha  Kishan  and  S.  N.  Srivastava — 
for  Appellant, 

H.  Qidwai  for  A.  P.  Sen  and  Sailen 
Boy  for  S.  N-  Boy — for  Respondents. 

Judgment. — Tbis  is  an  appeal  from 
an  order  of  the  District  Judge  of  Sitapur, 
dated  24th  November  1927,  setting  aside 
the  order  of  the  Additional  Subordinate 
Judge  of  Sitapur,  dated  20th  July  1927  in 
an  execution  case. 

The  following  facts  are  no  longer  in 
controversy.  One  Nawab  Singh  was  the 
owner  of  a  Hh  share  in  khata  No.  18/8 
in  village  Kachuri  in  the  district  of 
Gonda.  That  share  was  equivalent  to  16 
bighas  4  biswas  2j  biswansis.  It  appears 
that  the  tenure  of  the  village  is  bhaya- 
ohari.  Nawab  Singh  sold  1  bigha  17  bis- 
was  to  Sheo  Bakhsh  Singh  and  then  he 
mortgaged  his  remaining  14  bighas  7 
biswas  2i  biswansis  share  to  Ganga. 
Bakhsh  Singh  on  2nd  June  1919.  It  was 
a  simple  mortgage.  He  then  made  a. 
gifb  of  2  biswas  2i  biswanais  share  in 
favour  of  Bhola  Singh.  Subsequently,  on 
1st  February  1920  he  executed  another 
mortgage  in  respect  of  his  14  bighas  6 
biswas  share  in  favour  of  Sheo  Brtkhsh 
Singh.  This  mortgage  was  a  possessory* 
mortgage.  Sheo  Bakhsh  Singh  was  dir- 
ected to  pay  off  Ganga  Bakhsh  Singh's 
mortgage  of  2nd  June  1919.  However  he 
failed  to  pay  off  that  mortgage.  As  the 
money  due  to  Ganga  Bj.khsh  was  never 
paid,  he  brought  a  suit  for  sale  of  the 
mortgage  property  in  March  1925  against 
Bhola  Singh  and  Sheo  Bakhsh  Singh.  It 
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should  be  noted  that  Bhola  Singh  was 
impleaded  as  the  heir  of  Nawab  Singh 
who  had  died  in  the  meanwhile,  Ganga 
Bakhah's  claim  waa  decreed  by  the 
Court  in  reapeot  of  the  property  com- 
prised in  hia  mortgage.  The  prelimi- 
nary decree  was  passed  on  24th  November 
1925  and  the  final  decree,  on  24th  Sep- 
tember 1926.  It  so  happened  that  the 
village  was  partitioned  by  order  of  the 
revenue  Court  in  the  meantime  but  this 
fact  was  not  brought  by  any  of  the  par- 
ties to  the  notice  of:  the  Court.  All  the 
parties  who  are  parties  to  this  litigation 
were  parties  to  the  partition  ca.se  also. 
The  result  of  the  partition  was  that  two 
biswas  2i  biswansis  share  of  Nawab 
Singh  in  khata  No.  18/8  was  allotted  to 
khata  No.  8  which  was  named  after  Bhola 
Singh  and  the  share  of  14  bighas  5  biswas 
was  allotted  to  khata  No.  11  named  after 
Sheo  Bikhsh  Singh.  It  was  expressly 
stated  in  the  tarz  taqsim  that  the  land 
allotted  to  khata  No.  11  is  both  proprie- 
tary as  well  as  mortgage  land  of  Shoo 
Bakhsh  Singh.  It  is  not  denied  that  the 
mortgage  land  was  that  very  land  which 
was  comprised  in  the  possessory  mort- 
gage of  Sheo  Bakhsh  Singh  dated  1st 
February  1920. 

Ganga  Bakhsh  Singh  applied  for  exe- 
cution of  the  decree.  His  application  was 
opposed  by  Bhola  Singh  and  Sheo  Bikhsh 
Singh.  Bhola  Singh  had  no  objection  to 
the  sale  of  2  biswas  2&  biswansis  gifted 
land  that  had  been  allotted  to  his  khata 
No.  8.  Sheo  Bikhah's  contention  was 
that  he  had  become  the  owner  of  all  the 
lands  in  khata  No.  11  by  virtue  of  parti- 
tion and  therefore  Ganga  Bikhsh  Singh 
had  no  right  to  proceed  against  any  land 
of  that  khata..  There  is  no  doubt  that  he 
had  raised  this  objection  dishonestly.  The 
fact  is  that  the  property  which  had  been 
mortgaged  to  him  by  Navvab  Singh  had 
been  allotted  to  his  khata  as  mortgagee 
and  not  as  proprietor  It  was  also  con- 
tended on  behalf  of  Sheo  Bikhsh  Singh 
that  the  question  as  to  the  property 
against  which  execution  was  to  be  taken 
out  could  not  be  determined  or  decided  in 
the  execution  proceedings. 

The  learned  Subordinate  Judge  dis- 
allowed the  objection  of  Sheo  Bikhsh 
Singh.  He  directed  that  the  execution 
application  should  be  amended  so  as  to 
enable  the  decree-holder  to  execute  the 
decree  in  respect  of  2  biswas  2i  biswansis 


out  of  khata  No.  8  and   14   bighas  5   bis- 
was  out  of  khata  No.  11. 

Sheo  Bikhsh  Singh  appealed  and  his 
appeal  waa  allowed  by  the  learned  Dis- 
trict Judge  of  Sitapur.  The  learned  Dis- 
trict Judge  was  of  opinion  that  the  decree- 
holder  could  not  claim  to  execute  his  de- 
cree against  a  khata  different  to  thab 
specified  in  the  decree,  and  that  the  de- 
cree-holder should  apply  for  a  formal 
amendment  of  the  decree 

Ganga  Bikhah  Singh  has  now  come  to 
this  Court  in  second  appeal. 

We  think  this  appeal  should  be  al- 
lowed.  The  only  point  for  determination 
in  this  appeal  is  whether  the  share  of  11 
bighas  5  biawas  land  which  was  allotted 
to  Sheo  Bikhsh  Singh's  khata  No.  11  and 
was  shown  therein  as  mortgage  land  can 
be  sold  in  execution  of  Ganga  Bakhsh's 
decree.  In  our  opinion  this  question 
must  be  answered  in  the  affirmative.  It 
is  clear  that  the  lands  of  the  entire  khata 
No.  11  have  not  been  allotted  to  Sheo 
Bikhah  Singh  as  a  proprietor  and  lands 
representing  the  share  of  14  bighas  5 
biswaa  have  been  allotted  to  him  as  a 
mortgagee  from  Nawab  Singh.  There  is 
no  reison  why  the  decree  obtained  by 
Ganga  Bikhsh  Singh  should  not  be  exe- 
cuted against  the  a-iid  share  which  has 
been  allotted  to  Sheo  Bikhah  Singh's 
khata  No.  11.  The  learned  counsel  for 
the  respondents  has  argued  before  ua  that 
there  waa  no  specification  of  lands  and  so 
the  decree  could  not  be  executed  against 
any  land  of  Sheo  Bikhsh  Singh'  khata 
No.  11  We  think  this  contention  is  not 
well  founded.  The  property  in  respect  of 
which  the  decree  waa  passed  represented 
the  share  of  the  mortgagor  in  a  bhaya- 
ohari  village. 

Mutation  was  effected  in  favour  of 
Sheo  Bikhsh  Singh  in  respect  of  that 
very  share  as  evidenced  byTJx.  1.  Lands 
to  the  extent  of  14  bighas  5  biswas  which 
have  been  allotted  to  khata  No.  11  as 
mortgage  lands  must  be  held  to  repre- 
sent the  property  in  respect  of  which 
the  decree  was  passed,  and  this  is  a  suffi- 
cient specification  of  the  mortgaged  pro- 
perty which  is  to  be  sold  in  execution  of 
the  decree.  We  think  the  principle  of 
decision  in  the  case  of  Baijnath  Ooenka 
v.  Ravaneshwar  Prasad  Singh  (I)  helps 
the  appellant's  case.  It  was  held  in  that 
case  that  where  a  decree  gives  a  right  to 

"(1)  A. I. R.  1922  P.O.  51=1   Fat.   378=49  I.  A. 
139  (P.O.). 
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possessioa  of  a  share  in  any  land  in  ijmali 
mahal  whioh  has  already  been  partitioned 
under  the  Estates  Partition  Act,  the 
Court  in  proceedings  for  execution  of  the 
decree  has  power  under  S.  47,  Civil  P.  C., 
1908,  to  put  the  decree-holder  in  posses- 
sion of  the  specific  lands  substituted  for 
his  share  on  partition.  No  difficulty 
arises  in  this  case  so  far  as  identification 
of  the  mortgaged  property  is  concerned. 
The  property  in  dispute  whioh  formerly 
belonged  to  khata  No.  18/8  now  belongs 
to  khata  No.  11  and  Shoo  Bakhsh  Singh 
held  the  same  under  the  mortgage  of  1st 
February  1920.  We  are  not  prepared  to 
grant  the  request  made  by  the  learned 
counsel  for  the  respondent  that  the  case 
should  be  remanded  to  ascertain  what 
lands  out  of  khata  No.  11  represent  the 
mortgaged  property  It  is  unnecessary 
in  this  case  to  make  any  inquiry  as  to 
4he  identity  of  the  property  when  the  ex- 
tent of  the  share  representing  the  mort- 
gaged property  is  sufficiently  clear. 

The  result  is  that  we  allow  the  appeal, 
-eet  aside  the  decree  of  the  learned  Dis- 
trict Judge  and  restore  that  of  the  learned 
Subordinate  Judge,  The  appellant  will 
get  his  costs  from  the  respondent  Sheo 
Bakhsh  Singh  in  all  the  three  Courts. 

P.R./n.K,  Appeal  allowed. 
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WAZIR  HASAN,  Ao    C.  J.,  AND  MISBA 
AND  PQLLAN,  JJ 

Hiwanchal  Singh  —  Defendant — Ap- 
pellant. 

v. 

Ajodhya  Singh  and  another — Plaintiff 
and  Defendant — Respondents. 

Second  Appeal  No.  180  of  1928,  Deci- 
ded on  25th  February  1929,  against 
decree  of  Sub- Judge,  Sitapur,  D/-  28th 
January  1928. 

*  (a)  Oudh  Law.  Act  (18  of  1876),  S,  9— 
Manager  of  joint  Hindu  family  selling  por- 
tion of  family  property — Other  member  of 
family  can  sue  to  pre-empt  that  portion  ai 
question  whether  sale  was  for  legal  neces- 
sity cannot  arise. 

It  ia  open  to  a  member  of  a  joint  Hindu 
family  te  acquire  by  pre-emption  a  portion 
of  the  property  belonging  to  the  joint  family 
of  whioh  he  happens  to  be  a  member,  when 
the  Bald  property  has  been  sold  by  the  mana- 
ger of  the  family,  The  question  of  family 
property  is  immaterial,  because  by  making  a 


claim  for  pre-emption  the  cosharer  is  pre- 
cluded from  disputing  the  validity  of  the  sale 
on  tha  ground  that  it  was  not;  for  family 
necessity:  67  I,  C.  76;  42  All.  261  and  A.  I.  R. 
1925  Oudh.  359,  not  Foil]  A.  I.  R.  1922  Oudh 
115;  1  O.  C.  252;  7  0.  C.  61  Foil.]  A.  I.  R.  1918 
P.  C.  196:  19  0.  C.  306  and  7  All.  184  (F.B.), 
Ref.  [P  267  0  1] 

(b)  Oudh  Laws  Act  (18  of  1876),  S.  9— 
To  be  cosharer  person  need  not  be  so  re- 
corded. 

la  order  to  determine  whether  a  person  is 
B  cosharer  in  the  village  or  not  it  is  not 
necessary  that  he  should  bo  a  recorded  oo- 
sharer:  19  0.  0.  -306  aud  7  AIL  184  (F.B.), 
ReL  on.  [P  268  G  1] 

#  (c)  Hindu  Law  —  Joint  family  —  One 
member  consenting  to  sale  of  family  pro- 
perty by  another  does  not  make  former 
vendor. 

A  member  of  a  joint  Hindu  family  who 
consents  to  the  sale  of  a  portion  of  the  family 
property  by  another  member  of  the  same 
family  cannot  be  called  a  vendor:  42  All.  264, 
not  Appr.;  21  Cal.  496,  (P.C.),  Ref.  [P  271  0  2] 

Mohd.  Ayub  Quraishi  for  Ghulam 
Hasan — for  Appellant. 

M.  H.  Kidwai — for  Respondent  1. 

P.  N.  Chaudhri  for  A.  P.  Sen— for 
Respondent  2. 

Opinion. 

Pullan,  J. — The  question  referred  to 
this  Full  Bench  is  as  follows: 

41  Is  it  open  to  a  member  of  a  joint  Hindu 
family  to  acquire  by  pre-emption  a  portion  of 
the  property  belonging  to  the  joint  family  of 
whioh  he  happens  to  be  a  member,  when  tha 
said  property  has  been  sold  by  the  manager 
of  the  family,  for  family  necessity  or  other- 
wise." 

We  are  not  concerned  with  the  case 
where  the  whole  of  a  joint  family  pro- 
perty has  been  sold,  but  only  with 
the  case  where  a  portion  of  the  pro- 
perty has  been  sold,  and  therefore  every 
member  of  the  joint  family  still  pos- 
sesses in  virtue  of  his  position  as  a 
joint  owner  an  interest  in  that  portion 
of  the  family  property  which  has  not 
been  sold.  The  right  of  any  person  to 
pre-empt  depends  on  his  fulfilling  the 
requirements  of  8.  9,  Oudh  Laws  Act. 
It  appears  to  me  that  every  member 
of  a  ]oint  Hindu  family  owning  joint 
family  property  is  a  oosharer  in  tha 
family  property  and  is  therefore  prima 
facie  a  person  entitled  to  pre-empt  the 
property  of  another  cosharer  in  the  same 
mahal  or  khata  as  the  case  may  be. 
The  difficulty  whioh  arises  in  the  case 
of  a  oosharer  in  the  property  which  is 
being  sold  is  due  to  the  objection  that 
a  man  cannot,  ordinarily  speaking,  buy 
his  own  property  which  is  the  principle 
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underlying  the  rulings  which  have  in- 
duced us  to  refer  this  case  for  decision 
of  a  Fall  Bench.  It  is  said  that; 

"  A  man  cannot  suoooaaivoly  occupy  the 
position  of  vendor  and  pre-emptor  in  respect 
of  the  same  transaction." 

This  is  the  view  taken  of  a  case  such 
as  we  have  before  us  by  Mr.  Da- 
niels, J.  0.  in  the  case  oE  Gajadhar  v. 
Lai  Behari  (l).  It  is  also  the  view 
taken  by  the  Allahabad  High  Court  in 
the  case  of  Par  tap  Narain  Singh  v. 
Shiam  Lai  (2)  In  that  case  the  Judges 
described  the  cosharer  who  wished  to 
pre-empt  that  sale  as  being  "practically" 
a  vendor.  In  my  opinion  it  is  not  cor- 
rect to  regard  other  members  of  a  family 
who  have  taken  no  part  in  the  sale  of  a 
portion  of  the  family  property  as  ven- 
dors, The  vendor  is  the  person  who  ex- 
ecutes the  sale,  and  it  is  clear  that 
although  he  is  in  the  position  of  being 
able  to  dispose  of  the  family  property 
and  thereby  the  interests  of  persons 
other  than  himself  by  means  of  sale, 
they  may  take  no  part  in  the  transac- 
tion, and  may  even  contest  it  by  means 
of  suit.  They  are  not  therefore  properly 
described  as  vendors  although  the  pro- 
perty sold  belongs  partly  to  them.  Nor 
do  they  become  vendors  merely  because 
in  order  to  bring  a  suit  for  pre-emption 
they  must  admit  the  validity  of  the  sale. 
This  admission  of  the  validity  of  the 
sale  was  insisted  upon  by  their  Lordships 
of  the  Privy  Council  in  the  case  of 
Abdul  Wahab  Rhan  v.  Shaluka  Bibi 
(3)  but  the  only  effect  of  this  admis- 
sion is  to  deprive  the  cosharer  of  his 
right  to  dispute  the  legal  necessity  of 
the  sale,  that  is  to  say  he  cannot  seek 
to  pre-empt  the  sale  and  at  the  same 
time  say  that  the  sale  is  not  for  legal 
necessity.  By  offering  to  buy  the  pro- 
perty himself,  he  admits  not  only  that 
the  property  can  be  legally  sold,  but 
that  he  wishes  it  to  be  sold.  On  the 
other  hand,  I  am  not  prepared  to  say 
that  he  has  deprived  himself  of  his  right 
to  object  to  the  sale  in  favour  of  a  certain 
vendee  if  that  vendee  is  not  acceptable 
to  him.  It  is  not  the  case  that  a  mem- 
ber of  the  joint  Hindu  family  cannot  ac- 
quire by  purchase  the  interest  of  another 
member  of  the  family,  and  where  a  sale 

1)  A.  I.  B.  1925  Oudh  352, 

2)  [1920]    42  -All.    204  =  55    I.   0.    37  =  18 

A  L.  J.  116. 
(3)  [1894]  21  0»1.  496=21  I.  A.  26,  (P.O.), 


has  been  effected  by  one  member  and 
the  sale  is  such  that  it  cannot  be  success- 
fully disputed  under  the  terms  of  Hindu 
law,  I  see  no  reason  why  a  cosharer,, 
who  owns  an  interest  in  the  property 
sold,  should  not  come  forward  and  buy 
the  property  rather  than  allow  it  to 
pass  into  the  hands  of  strangers.  I  can 
see  nothing  iu  the  transaction  which  is 
contrary  even  to  the  terms  of  Hindu  law. 
but  the  only  question  which  is  to  be 
decided  is  whether  the  cosharer,  in  a  case 
such  as  has  been  propounded  to  us,  is 
entitled  to  bring  a  suit  for  pre-emption 
under  3.  9,  Oudh  Laws  Act,  and  there  is 
nothing  in  the  definition  contained  in 
that  section  which  prohibits  theoosharer 
from  bringing  such  a  suit.  This  view, 
although  it  did  not  find  favour  with  two- 
Judges  of  the  Judicial  Commissioner'^ 
Court  in  the  case  cited  above  Gajadhar 
v.  Lai  Behari  (l)  had  been  taken  more 
than  once  by  other  Judges  of  the  same* 
Court.  In  particular,  I  would  refer  to- 
the  decision  of  Mr.  Wazir  Hasan,  Addi- 
tional Judicial  Commissioner  (now  Mr, 
Hasan,  J.)  in  Bamadhin  Singh  v. 
Surajpal  Singh  (4).  This  judgment 
follows  one  of  the  earliest  reported, 
decisions  of  the  Judicial  Commis- 
sioner's Court,  viz.,  Hazari  Singh  v~ 
Joot  Singh  (5).  Mr.  Daniels  was  of 
opinion  that  Mr  Wazir  Hasan  was 
wrong  in  distinguishing  the  case  which 
he  was  trying  from  the  case  reported  irt 
the  case  of  Bam  Dayal  v.  Bhajju  Lai 
(6).  The  same  passage  in  that  judg- 
ment has  been  quoted  both  in  the  casei 
of  Gajadhar  v.  Lai  Behari  (l)  and 
Bamadhin  Singh  v.  Surajpal  Singh* 
(4)  and  in  my  opinion,  the  distinc- 
tion drawn  in  the  latter  case  was  a, 
very  real  distinction. 

In  the  case  of  Ram  Dayal  v.  Bhajjw, 
Lai  (6),  the  sale  transferred  all  the  in- 
terest in  the  property  on  which  the  oo- 
sharers  could  base  a  suit  for  pre-emption. 
Thus  when  they  had  admitted  the  salei 
they  had  admitted  that  all  their 
rights  had  passed  by  that  sale,  and  at 
the  moment  when  they  came  intp  the* 
Court  they  were  not  oosharers;  and  they 
were  therefore  deprived  by  8  9,  Oudhi 
Laws  Act,  from  bringing  a  suit  for  pre- 
emption. On  this  account  the  Judicial 

(4)  A,  1.  R.  1922  Oudh  115=25  0,  0.  57. 

(5)  [1898]  1  0.  0.  252. 

(6)  [1904]  7  0.  0.  61. 
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Commissioners  observed  that  the  proper 
course  would  appear  to  have  been  to 
attack  the  sale  itself.  But  I  am  not  pre- 
pared to  hold  that  the  oosharers,  as  long 
as  they  possess  some  other  interest  in  the 
property  which  has  not  been  sold,  and 
are  therefore  persons  entitled  to  pre- 
empt under  the  Oudh  Laws  Act,  are  de- 
barred from  exercising  this  right  merely 
because  a  part  of  their  own  interest  has 
been  transferred  along  with  the  interest 
of  others  by  the  sale  which  they  wish 
to  pre-empt.  I  would  therefore  reply  to 
the  question  referred  to  us  as  follows: 
It  is  open  to  a  member  of  a  joint  Hindu 
family  to  acquire  by  pre-emption  a  por- 
tion of  the  property  belonging  to  the 
joint  family  of  which  he  happens  to  be 
a  member,  when  the  said  property  has 
been  sold  by  the  manager  of  the  family. 
The  question  of  family  property  is  im- 
material, because  by  making  a  claim  for 
pre-emption  the  cosharer  is  precluded 
from  disputing  the  validity  of  the  sale 
on  the  ground  that  it  was  not  for  family 
necessity, 

Misra,  J. — The  question  referred  to 
us  is  as  follows  : 

"  IB  it  opon  to  a  merabor  of  a  joint  Hindu 
family  to  acquire  by  pro-ompbion  a  portion  of 
the  property  belonging  to  tho  joint  family  of 
which  he  happens  to  be  a  member  when  the 
said  property  haa  boen  sold  by  the  manager 
of  the  family  for  family  necessity  or  other- 
wise?" 

The  facts  of  the  case  are  that  one 
Chhattar  Singh,  who  owned  certain  land 
situate  in  village  Harnathpur,  district 
Sitapur,  sold  a  portion  of  the  said  land 
to  one  Our  Bakhsh  Singh  for  Rupees 
1,978-13-0.  Gur  Bakhsh  Singh  is  ad- 
mittedly a  stranger  to  the  village.  Two 
suits  for  pre-emption  were  brought,  one 
by  his  son  Ajodhya  Singh  and  the  other 
by  Hewanohal  Singh,  who  was  also  a 
oosharer  in  the  village.  The  suit  of 
Ajodhya  Singh  was  contested  by  Hewan- 
chal  Singh  on  the  ground  that  inasmuch 
as  the  property  sold  belonged  to  the 
joint  family  consisting  of  Ajodhya  Singh 
and  his  father  Ghattar  Singh,  it  was  not 
open  to  him  to  bring  a  suit  for  pre-emp- 
tion in  respect  of  the  property  sold  by 
his  own  father,  who  was  the  head  and 
the  manager  of  the  family.  This  con- 
tention has  been  overruled  by  both  the 
Courts  below  who  have  held  that  Ajod- 
hya Singh,  being  the  son  of  Ghattar 
Singh,  is  more  nearly  related  to  the 
vendor  than  Hewanohal  Singh.  They 


have,  therefore,  passed  a  decree  to  the 
effect  that  Ajodhya  Singh  should  be 
given  a  preferential  right  to  pre-empt  the 
property  in  suit  and  failing  him  the 
right  should  be  given  to  Hewanohal 
Singh.  The  Courts  below  are  of  opinion 
that  since  a  portion  of  the  family  pro- 
perty has  still  remained  undisposed  of 
Ajodhya  Singh  must  be  treated  to  be 
still  a  oosharer  in  the  village  on  the 
strength  of  that  property  and  the  fact 
that  the  property  sold  consisted  of  the 
joint  family  property  should  not  stand 
in  the  way  of  his  getting  a  decree  for 
pre-emption.  The  reference  before  us- 
is  in  connexion  with  the  two  appealsr 
which  have  arisen  out  of  these  rival 
suits  for  pre-emption. 

On  behalf  of  the  appellant  reliance 
has  been  placed  upon  the  two  rulings- 
of  the  late  Court  of  the  Judicial  Com- 
missioner of  Oudh,  one  reported  in  Ram 
Dayal  v.  Bhajju  Lai  (6)  and  the  other 
reported  in  Gajadhar  v.  Lai  Behari  (1) 
and  a  decision  of  tho  Allahabad  High 
Court  reported  in  Pratap  Narain  Singh 
v.  Shiam  Lai  (2). 

On  behalf  of  the  respondents  reliance 
has,  however,  been  placed  upon  two  other 
oases  decided  by  the  late  Court  of  the 
the  Judicial  Commissioner  of  Oudh,  one 
reported  iu  Hazari  Singh  v.  Joot  Singh 
(5)  and  Ram  Adhin  Singh  v.  Surajpal 
Singh  (4). 

In  the  cases  relied  upon  by  the  appel- 
lant it  has  been  held  that  where  a  sale- 
deed  has  been  executed  in  regard  to  the 
property  owned  by  a  joint  family,  a. 
member  of  that  family  cannot  be  allowed 
to  pre-empt  the  property  sold,  whereas* 
in  the  case  relied  upon  by  the  respon- 
dents a  contrary  view  has  boen  taken. 

We  have  to  decide  which  view  we 
ought  to  hold  as  the  correct  view  witb 
reference  to  the  pre-emption  law  embo- 
died in  the  Oudh  Laws  Act,  18  of  1876, 
After  carefully  studying  those  provisions* 
it  appears  to  me  that  if  the  right  of  a> 
party  to  claim  pre-emption  in  Oudh  is- 
to  be,  as  it  must  be,  determined  in  ac- 
cordance with  the  said  Act  the  view 
urged  by  the  respondent  must  be  ac- 
cepted. Under  S.  13,  Oudh  Laws  Actr 
any  person  entitled  to  a  right  of  pre- 
emption is  given  a  right  to  bring  his- 
suit  to  enforce  such  right  in  case  the 
'sale  made  in  favour  of  the  person,  against 
whom  he  wishes  to  exercise  the  rightr 
haa  been  effected  without  his  having 
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•been  given  a  due  notice  of  the  proposal 
in  respect  of  the  said  sale.  The  persons, 
who  are  entitled  to  a  right  of  pre-emp- 
tion, are  enumerated  in  S.  9  of  the  said 
Act.  According  to  that  section  the  right 
to  pre-empt  is  given  first  to  oosharers 
of  the  subdivision  of  the  tenure  in 
which  the  property  is  comprised  in  order 
of  their  relationship  to  the  vendor,  then 
it  is  given  to  the  oosharers  of  the  whole 
mahal  in  the  same  order  and  lastly  the 
right  is  given  to  any  member  of  the  vil- 
lage community.  It  is  further  declared 
that  if  two  or  more  persons  are  equally 
entitled  to  such  right  the  person  to  exer- 
cise the  same  shall  be  determined  by  lot. 
Looking  to  these  provisions  it  appears 
to  me  to  be  clear  that  if  Ajodhya  Singh 
can  be  considered  to  be  a  cos  barer  in 
the  village  on  the  basis  of  property  other 
than  sold  he  would  be  entitled  to  exer- 
cise the  right  of  pre-emption  in  respect 
of  the  sale  in  question.  It  is  admitted 
by  the  parties  in  this  case  that  no  notice 
of  the  sale  in  dispute  was  given  to  him 
and  under  the  circumstances  he  would 
be  entitled  to  bring  a  suit  in  accordance 
with  the  provisions  of  S.  13. 

It  has  been  consistently  ruled  both  in 
Oudh  and  in  the  Allahabad  High  Court 
that  in  order  to  determine  whether  a  per- 
son is  a  cosharer  in  the  village  or  not  it 
is  not  necessary  that  he  should  be  a  re- 
corded cosharer.  If  he  is  really  entitled 
in  law  to  certain  proprietary  rights  in 
the  village,  he  should  be  deemed  a  co- 
sharer for  the  purposes  of  pre-emption, 
although  his  name  is  not  recorded  in  the 
khewat.  This  position  is  obvious  from 
the  language  used  by  the  legislature  in 
the  Act  itself.  S  9  does  not  give  the 
right  to  recorded  cosharers  only.  It 
gives  right  to  all  oosharers  irrespective 
of  the  fact  whether  they  are  recorded 
cosharers  or  not.  In  Lalta  Singh  v. 
Chattar  Singh  (7).  Mr.  Stuart  (now 
Sir  Louis  Stuart)  and  Pt.  K.  Lall  took 
the  view  that  the  entry  of  a  person's 
name  in  the  khewat  was  not  a  condition 
precedent  to  his  being  entitled  to  exer- 
cise the  right  of  pre-emption.  In  the 
Allahabad  High  Court  the  said  view 
was  taken  so  far  back  as  1885  in  a  Full 
Bench  decision  reported  in  Gandharp 
Singh  v.  Sahib  Singh  (8).  In  that  case 

(7)  [1918]  19  0.  C.  306=37  I.  0.  188=«3  0.  L. 

J.  552. 
<8)  [1884]  7  All.  184=s(l8B4)   A,    W,    N.    326 

(F.B.). 


the  point  decided  by  the  Full  Bench  was 
to  the  effect  that  the  members  of  a  joint 
undivided  Hindu  family  other  than  the 
member  who  was  recorded  in  the  village 
recorded  as  a  cosharer  in  the  mahal, 
were  to  be  deemed  as  cosharers  for  the 
purpose  of  pre-emption.  On  the  strength 
of  these  rulings  there  can  be  no  doubt 
that  Ajodhya  Singh,  the  son  of  Ohattar 
Singh,  who  was  admittedly  a  member 
of  the  joint  undivided  family  with  his 
father  Chattar  Singh  must  be  deemed 
to  be  a  cosharer  for  the  purpose  of  pre- 
emption, though  his  name  was  not  re- 
corded in  the  khewat  Indeed  this  poinb 
was  not  seriously  contested  by  the 
learned  advocate  for  the  appellant. 

The  main  argument  of  the  learned 
advocate  for  the  appellant  was  that 
since  the  sale  made  by  Chattar  Singh 
was  a  sale  of  the  joint  family  property 
justified  by  legal  necessity  it  must  be 
deemed  to  be  a  valid  sale  on  behalf  of 
all  the  members  of  the  family  including 
Ajodhya  Singh  The  argument  was  that 
if  it  was  a  sile  binding  on  all  the 
members  of  the  family  it  must  be 
treated  to  be  a  sale  on  behalf  of 
Ajodhya  Singh  also  and  if  Ajodhya  Singh 
was  to  be  treated  as  a  vendor,  it  was 
difficult  for  him  to  claim  the  right  of 
pre-emption,  since  the  vender  himself 
could  not  be  allowed  to  exercise  the  right 
of  pre-emption  in  respect  of  a  sale  effected 
by  himself.  The  basis  of  this  argument 
is  obviously  the  fact  that  a  member  of 
the  joint  family  claiming  pre-emption  is 
to  be  treated  as  a  vendor.  Although  a 
member  of  the  joint  family  whose  pro- 
perty has  been  sold  may  loosely  be  des- 
cribed as  a  vendor,  yet  strictly  speaking 
he  cannot  be  in  the  eyes  of  law  deemed 
as  a  vendor.  This  would  be.  clear  from 
the  fact  that  he  can  in  certain  cases,  for 
instance,  where  the  sale  is  not  justified 
by  legal  necessity,  challenge  the  transac- 
tion. If  in  all  cases  a  member  of  a  joint; 
Hindu  family  is  to  be  treated  as  a  vendor, 
it  would  not  be  possible  for  him  to  chal- 
lenge the  transaction  in  any  case  what- 
soever. A  vendor  cannot  obviously  be 
allowed  to  challenge  his  own  act.  The 
real  position  seems  to  me  to  be  that  a 
member  of  a  joint  Hindu  family  is  to  be 
treated  merely  as  a  person  upon  whom 
the  sale  is  to  be  binding  if  effected  for 
legal  necessity.  It  is  not  correct  to 
describe  him  a$  a  vendor  but  only  as  ft 
person,  who  in  certain  circumstances  is 
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bound  by  the  sale.  If  he  is  fco  be  treated 
as  a  person  bound  by  the  sale,  it  would 
be  perfectly  open  to  him  to  treat  the 
transaction  as  a  valid  sale  and  if  there  is 
still  left  a  portion  of  the  family  property 
upon  the  strength  of  which  he  could  still 
claim  to  be  a  oosharer,  I  do  not  think 
why  he  should  not  be  allowed  to  exercise 
the  right  of  pre-emption  given  to  him  by 
the  statute  law  as  indicated  above. 

In  Bam  Dayal  v.  Bhajju  Singh  (6), 
which  was  a  case  decided  by  a  Bench  of 
the  late  Court  of  the  Judicial  Commis- 
sioner of  Oudb  consisting  of  Mr.  Maoleod 
and  Mr  Chamier  (now  Sir  Edward 
Chamier),  a  case  which  was  cited  by  the 
learned  advocate  for  the  appellant  in  his 
support,  the  following  passage  was  relied 

upon  : 

"  Ib  aeema  to  me  that  Bam  Bharose  and 
Mool  Narain  are  on  the  horns  of  dilemma. 
They  must  either  admit  that  the  sale  was  a 
valid  one  or  deny  that  it  was  BO.  If  they 
admit  that  the  sale  waa  a  valid  one  then  any 
intereat  they  had  in  the  property  before  the 
sale  must  have  been  lost  to  them  on  the  Bale 
taking  place,  and  therefore  they  had  no  sub- 
sisting title  at  the  date  of  the  institution  of 
the  suit  ;  while  if  they  deny  their  lather  had 
power  to  transfer  their  intereat  they  are  pre- 
cluded from  claiming  pre-emption." 

I  have  underlined  (italicised)  the  words 
in  the  above  passage  which  in  my  opinion 
are  a  key  to  the  whole   situation.     It  ap- 
pears to  me  from  the  facts   given    in    the 
report  that  apart  from  the  property  sold, 
Bam  Dayal  the  appellant  pre-empfcor,  had 
no  other  property    left,    upon    which   he 
could  claim  a  subsisting  title  at  the  date 
of  the  institution  of  the   suit.     In  such  a 
case  indeed    the    position   would   be  as 
observed    in    the   passage   quoted   above. 
Where,  however,  there  is  still  some  joint 
property    left    unsold,   on    the    basis  of 
which  the  member  of  the  family  can  base 
his  title  of  being  a  cosharer  or   where  he 
possesses  his  own    separate   property  on 
the  basis   of  which   he   can    claim   pre- 
emption, there  is  no  reason  why  he  should 
not  be  treated  as  a  cosharer  and  entitled 
to  exercise  the  right,  which  he  is  entitled 
to  in  law. 

In  Pratap  Narain  Singh  v.  Shiam 
Lai  (2)  the  gist  of  the  decision  is  em- 
bodied in  the  following  passage  to  be 
found  on  page  265  : 

II  The    intereata    of  all  were    joint   and  to 
allow  the  plaintiffs  to  pre-empt  would  be  tanta- 
mount to  allowing  a  man  to  be   both  a  vendor 
and  a  pre-empfcor  one  after  the  other." 

I  have  already  tried  to  show  in  the 
previous  portion  of  my  judgment  that  a 


member  of  a  joint  Hindu  family  oannot 
in  connexion  with  the  sale  of  the  joint 
family  property  which  is  to  be  held  bind- 
ing on  him  be  treated  as  a  vendor.  There 
is  no  justification  for  holding  him  as  such 
in  the  Hindu  law.  It  is  one  thing  to  say 
that  the  sale  is  binding  upon  him  and 
quite  the  other  to  say  that  he  is  to  be> 
treated  as  a  vendor. 

A  case  decided  by  the  Lahore  High 
Court  was  also  quoted  during  the  course- 
of  arguments.  It  will  be  found  reported 
in  Sukha  Bam  v.  Kotu  Bam  (9).  ID 
that  case  the  learned  Judge  of  the  Lahore 
High  Court  followed  the  case  decided  by 
the  Allahabad  High  Court  reported  in 
Pratap  Narain  Singh  v.  Shiam  Lai  (2). 
The  learned  Judge  has  not  given  any 
reasons  for  treating  a  member  of  a  joint 
Hindu  family  as  a  vendor  other  than 
those  given  in  the  decision  relied  upon 
by  him 

The  conclusion  to  which  I,  therefore, 
arrive  is  that  where  a  sale  of  a  joint 
family  property  has  been  effected  by  the 
manager  of  the  said  family  for  family 
necessity,  it  would  be  open  to  a  member 
of  the  said  joint  family  to  treat  the  sale 
as  valid  and  to  acquire  by  pre-emption 
the  portion  of  the  property  sold.  In  the 
case  where  it  is  not  effected  for  family 
necessity,  it  would  be  open  to  him  to 
treat  the  sale  as  valid  or  otherwise.  If 
he  wishes  to  bring  a  suit  for  pre-emption 
he  must  treat  it  as  a  valid  sale,  without 
which  no  suit  for  pre-emption  can  bo 
legally  brought.  If  he  wishes  to  treat 
the  sale  as  invalid  it  would  bo  open  to 
him  to  attack  it  as  such,  but  it  would  not 
be  open  to  him  in  that  case  to  acquire 
the  property  by  pre-emption.  If,  how- 
ever, the  entire  family  property  is  sold 
for  legal  necessity  and  there  is  left  no 
family  property  on  which  the  member  of 
the  joint  family  can  base  his  title  as  a 
cosharer  or  if  he  does  not  possess  any 
separate  property  of  his  own  ho  oannofc 
be  allowed  to  exercise  the  right  of  pre- 
emption. The  very  basis  upon  which 
such  right  could  be  exercised  has  been  lost 
to  him.  In  such  a  case  he  cannot  bo 
allowed  to  pre-empt  the  property.  If  the 
entire  property  has  been  sold  not  for 
family  necessity,  obviously  the  course- 
open  to  him  in  law  would  be,  if  so  ad- 
vised, to  attack  the  sale  itself,  I,  there- 
fore, answer  the  reference  in  the  term* 

quoted  above. 

(9)  [1921]  67  i.'cT.Te." 
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Wazir  Hftsan,  Ag  C.  J  —  The  ques- 
tion  involved  in  this  referoace  was  con- 
sidered and  decided  by  me  BO  far  back  as 
June  192L  in  the  oa.se  of  Bam  Adhin 
Singh  v.  Sura; pal  Singh  (4).  My  learned 
•brother,  Pullan,  J.,  has  referred  to  this 
oase  in  his  judgment  relating  to  this  re- 
ference. To  the  view  which  I  then  held 
I  still  adhere  and  the  contrary  view  taken 
in  the  case  of  Gajadhar  v.  Lai  Behan 
(1),  in  express  dissent  from  my  opinion 
has  failed  to  commend  itself  to  me,  In 
giving  ray  answer  to  this  reference  I 
propose  to  reproduce  mutatis  mutandis 
my  judgment  in  the  aforementioned  case. 

To  determine  the  right  of  a  party  to 
pre-emption  we  must  primarily  look  to 
the  provisions  of  the  Oudh  Laws  Act 
(18  of  1876)  by  which  the  right  is  con- 
ferred upon  persona  residing  in  tho  terri- 
tory of  Oudh.  S.  3,  sub-section  (c),  of 
the  Act  says  that  the  law  to  be  ad- 
ministered by  the  Courts  of  Oudh  shall 
be  "the  rules  contained  in  this  Act." 
S.  6  of  the  same  Aot  is  as  follows  : 

"The  right  of  pre-emption  ia  a  right  of  the 
persona  hereinafter  mentioned  or  referred  to, 
to  acquire,  in  tho  cases  hereinafter  specified, 
immovable  property  in  preference  to  all 
other  persona," 

Such  persons  are  enumerated  and  clas- 
sified in  S  9.  Where  immovable  pro- 
perty is  owned  by  a  joint  Hindu  family 
it  must  be  admitted  that  every  member 
of  that  family  is  a  cosharor  in  that  pro- 
perty in  relation  to  every  other  member 
of  the  same  family.  8.  13  of  the  Aot 
gives  cause  of  action  to  an  intending  pre- 
emptor  to  bring  a  suit  for  pre-emption 
for  the  purpose  of  acquiring  the  property 
in  preference  to  the  person  to  whom  it 
has  been  sold  on  breach  of  the  terms 
laid  down  in  8s.  10,  11  and  12  and  also 
on  the  ground  that  the  price  stated  in 
the  notice  was  not  fixed  in  good  faith. 
It  would  thus  appear  that  on  the  terms 
of  the  enactment  just  now  mentioned  a 
member  of  a  joint  Hindu  family  when  he 
is  possessed  of  the  status  of  a  oosharer 
on  the  date  of  the  Bale  on  the  basis  of 
his  interest  in  immovable  property  out- 
side the  subject-matter  of  the  sale  is 
entitled  to  bring  a  suili  for  pre-emption 
in  respect  of  that  sale  by  reason  of  the 
breach  of  the  conditions  which  tho  law 
imposes  on  the  intending  vendor  and  on 
the  fulfilment  of  which  alone  the  co- 
sharer's  right  to  enforce  his  title  to  pre- 
empt is  excluded.  This  to  my  mind  is 
an  irresistible  conclusion  which  flows 


from  the  interpretation  of  the  clear  pro- 
visions of  law.  But  it  is  argued  that 
there  is  a  general  principle  of  the  Hindu 
law  which  destroys  the  right  of  pre- 
emption existing  on  the  terms  of  the 
statute  in  favour  of  a  member  of  a  joint 
Hindu  family  where  the  sale  intended  to 
be  pre-empted  is  made  by  another  mem- 
ber of  the  same  family.  The  argument 
is  that  when  one  member  of  a  joint 
Hindu  family  sells  property  to  a  stranger 
another  member  of  the  same  family 
must  be  treated  as  also  a  vendor.  In 
support  of  this  appeal  reference  is  made 
to  the  juristic  conception  of  a  joint  Hindu 
family  and  the  relations  in  whiuh  the 
members  of  tho  family  stand  to  each 
other  and  the  oase  of  Himmat  Bahadur 
v.  Bhawani  Kumvar  (10)  is  cited.  I 
accept  the  analysis  of  the  concept  of  a 
joint  Hindu  family  so  elaborately  made 
in  that  judgment  but  the  conclusion 
which  it  is  sought  to  be  drawn  from  that 
analysis  does  not  appear  to  me  to  follow, 
nor  can  it  override  the  statutory  law  to 
which  reference  has  already  been  made. 

In  the  Full  Bench  case  of  O  and  harp 
Singh  v.  Saheb  Singh  (8)  it  was  held 
that  the  members  of  a  joint  and  un- 
divided Hindu  family  other  than  the 
member  who  is  recorded  in  the  Collector's 
book  as  a  sharer  in  the  mahal  are  "co- 
sharers'1  for  the  purposes  of  pre-emption. 
In  that  case  the  vendees  resisted  the 
suit  for  pre-emption  on  tho  ground  that 
they  were  cosharers  in  tho  village  in 
the  right  of  members  of  a  joint  and  un- 
divided Hindu  family  and  the  defence 
was  upheld  by  the  Full  Bench.  Tho 
effect  of  such  a  defence  being  recognized 
as  valid  logically  leads  to  the  conclusion 
that  the  vendees  had  a  right  to  retain  tho 
property  in  preference  to  the  pre-emptor 
and  that  they  could  equally  well  enforce 
their  right  of  pre-emption  as  members  of 
a  joint  Hindu  family,  being  possessed  of 
interest  in  tho  family  property,  a  portion 
of  which  was  sold,  had  they  been  plain- 
tiffs and  the  vendee  a  stranger.  This 
conclusion  can  only  be  avoided  by  taking 
the  view  that  in  the  former  case  the 
vendees  and  in  tho  latter  oase,  the 
plaintiffs  pre-emptors  were  also  vendors. 
To  my  mind  sucb  a  view  is  wholly  un- 
tenable. The  Full  Bench  decision  has 
been  admitted  in  the  old  Court  of  the 
Judicial  Commissioner  of  Oudh  as  en- 

(10)  [1908]  80  AH.  853=5  A.  L,  J/3S9=(1908) 
A.  W.  N.  148. 
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glaciating  good  law.  la  the  caseiof  H atari 
Singh  v.  Joot  Singh  (5)  Mr.  Blenner- 
hassett,  J.  0  ,  referred  to  that  case  with 
approval  and  held  that  a  suit  for  pre- 
emption by  a  member  of  a  joint  Hindu 
family,  who  happened  to  be  the  son  of 
the  vendor  in  that  case,  was  maintainable 
in  respect  of  a  sale  made  by  his  father 
with  whom  he  formed  the  joint  Hindu 
family.  In  that  judgment  Mr.  Blennor- 
haasett.  refer  red  to  an  earlier  decision  of 
the  Judicial  Commissioner's  Court  in  the 
case  of  Laokmi  Narain  v.  Raghunath 
(8.  0  A  No.  652  of  1885,  dated  16th 
September  1885)  which  had  decided  that 
the  son  was  entitled  to  enforce  his  right  of 
pre-emption  in  respect  of  the  property  sold 
by  his  father  with  whom  he  was  joint 
and  undivided.  A  reference  was  also 
made  in  this  connexion  to  a  decision  of  a 
Bench  of  the  late  Court  of  the  Judicial 
Commissioner  in  the  case  of  Barn  Dayal 
v.  Bhajju  Lai  (6).  The  ratio  decidendi 
of  that  od.se  may  best  be  explained  in  the 
language  of  Maoleod,  A,  J.  C.,  who  de- 
livered the  judgment  of  the  Court. 

"It  seems  to  ma  that  Ram  Bharoaa  and  Mill 
Narain  are  on  the  horns  of  a  dilemma.  They 
must  either  admit  that  the  sale  was  a  valid 
one  or  deny  that  it  was  BO.  If  they  admit  that 
the  lale  was  a  valid  one,  than  any  interest 
they  had  in  the  property  before  tho  sale  must 
have  bean  lost  to  them  on  the  sale  taking 
place,  and  therefore  they  had  no  subsisting 
title  at  the  date  of  the  institution  of  their 
suit,  while  if  they  deny  that  their  father  had 
power  to  transfer  their  interest  they  are  pre- 
cluded from  claiming  pre-emption." 

Now  it  is  perfectly  clear  that  the  title 
of  Ram  Bharose  and  Mai  Narain  to  pre- 
empt rested  on  their  interest  in  the  pro- 
perty which  was  the  subject  matter  of 
the  sale  and  apparently  there  was  no 
other  property  in  which  they  had  in- 
terest and  upon  which  they  could  found 
their  status  of  cosharers. 

The  argument  that  the  intending  pro- 
emptor  ia  a  vendor  in  a  ease  where  he  is 
a  member  of  a  joint  Hindu  family  and 
the  sale  is  of  a  portion  of  tho  family  pro- 
perty by  another  member  is  supported 
by  the  decision  of  the  Allahabad  High 
Court  ia  the  case  of  Pratap  Narain 
Singh  v  Shiam  Lai  (2).  With  duo  re- 
spect I  am  not  prepared  to  accept  the 
decision  aa  a  sound  one.  A  plaintiff  in  a. 
suit  for  pre-emption  must  accept  the 
validity  of  the  sale  he  intends  to  pre-empt 
and  of  the  vendor's  title  to  affect  it.  If  he 
denies  either  the  one  or  the  other  accord* 
ing  to  the  law  in  force  in  Oudh  he  is 


debarred  from  claiming  a  right  of  pre- 
emption. This  view  is  founded  upon  a 
decision  of  their  Lordships  of  the  Judi- 
cial Committee  in  the  case  of  Abdul 
Wahid  Khan  v.  Shaluka  Bibi  (3).  The 
plaintiff  with  n.  view  to  successfully  ex- 
orcise his  right  of  pre-emption  is  there- 
fore bound  to  accept  the  sale  which  has 
given  rise  to  the  cause  of  action.  For 
the  reason  of  this  fact  alone  that  he  has 
accepted  the  sale  as  a  valid  sale  I  am 
unable  to  clothe  such  a  plaintiff  with  the 
character  of  a  vendor.  I  am  of  opinion 
that  a  member  of  a  joint  Hindu  family 
who  consents  to  the  sale  of  a  portion  of 
the  family  property  by  another  member 
of  the  same  family  is  in  no  sense  a  ven- 
dor. His  consent  merely  takes  the  place 
of  legal  necessity  on  proof  of  which  the 
sale  would  be  valid  against  every  mem 
her  of  the  family.  Such  a  consent  is  a 
substitute  for  the  evidence  of  legal  neces- 
sity and  when  established  merely  works 
out  as  an  estoppel  by  force  of  which  the 
member  giving  the  consent  is  debarred 
from  challenging  the  sale  on  the  ground 
open  to  him  under  the  Hindu  law.  This 
I  understand  is  the  effect  of  the  decision 
of  their  Lordships  of  the  Judicial  Com- 
mittee in  the  case  of  Bang  as  ami  Oounden 
v.  Nachiappa  Gounden  (11). 

Such  an  estoppel  cannot  in  my  opinion 
debar  him  of  his  right  to  exercise  the  claim 
of  pre-emption  which  exists  in  his  favour 
outside  the  transaction  of  sale  and  only 
arises  subsequent  to  and  after  a  valid 
sale  has  been  proposed  and  carried 
through.  One  member  of  a  family  may 
sell  a  portion  of  the  family  property 
under  pressure  of  legal  necessity,  yet  it 
may  be  effected  in  teeth  of  protest  by 
other  members  of  the  family.  The  sale 
will  be  binding  on  those  members  under 
the  Hindu  law  and  yet  I  hold  that  it  is 
impossible  to  predicate  of  them  as  ven- 
dors. Take  the  case  of  a  joint  estate 
owned  by  two  tenants  in  common.  Hav- 
ing regard  to  the  nature  of  the  tenancy 
each  tenant  is  seized  per  tny  el  ver  tout 
and  each  is  the  owner  of  an  undivided 
moiety.  Assume  further  that  a  portion  of 
this  hereditament  is  sold  by  only  one  of 
the  two  tenants.  Clearly  it  is  open  to 
the  other  tenant  either  to  object  to  the 
sale  and  seek  relief  for  its  cancellation,  or 
to  waive  his  objection  and  accept  the 

(uTTTlVR.  1918  P7<J.  196^2    Mad.  523=46 
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sale  as  convey  ing  hia  undivided  interest 
also.  Now  having  been  faoed  with  an 
election  between  consent  and  contest  he 
elects  the  former  course.  Can  it  reason- 
ably be  said  that  having  done  so  he  be- 
comes a  vendor  and  is  therefore  precluded 
from  exercising  his  right  of  pre-emption  ? 
I  think  not.  My  answer  therefore  to 
the  reference  is  in  the  affirmative. 
S.N./R.K.  Reference  answered. 


A.  I.  R.  1929  Oudh  272 

RAZA  AND  PULLAN,  JJ. 

Taule— Appellant, 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  65  of  1929,  Deci- 
ded on  1st  March  1929,  against  order  of 
Addl.  Sess.  Judge,  Kheri,  D/-  Gth  Febru- 
ary 1929. 

(a)  Penal    Code,    S.    300 — Evidence   of  ad- 
minion  to  villager!,  though   sufficient  to  jus- 
tify conviction!  mutt  be    scrutinized  at  other 
evidence    to    prove    murder — Evidence    Act, 
S.  24, 

-  -Although  the  evidence  of  admission  of 
guilt  bo  villagers  is  sufficient  to  justify  the 
conviction,  still  tho  evidence  that  such  an 
admission  was  made  must  be  closely  scruti- 
nized like  all  other  evidence  which  la  used  to 
prove  a  case  of  murder:  A.  I,  R.  1928  Oudh 
393  and  A.  I.  R.  1929  Oudh  1G7,  Ref. 

[P  273  C  1] 

(b)  Evidence   Act,    S.  24—  Ziladar    serving 
under  great  estate  is  person  in  authority. 

A  Ziladar  serving  under  a  groat  estate  (such 
as  that  of  Kapurthala)  is. a  person  in  autho- 
rity and  if  such  a  person  holds  out  induce- 
ment to  tho  accused,  the  admissions  made  io 
him  would  not  bo  admissible:  A.  J.  R.  192G 
All.  737,  Rel.  on.  [P  279  0  3] 

(c)  Evidence   Act,    S.  24  —  Extra-judicial 
confession  is  of  great  importance  but  it  must 
not  be  one  fabricated    in    order  to   provide 
additional  evidence. 

No  doubt  the  extra-judicial  confession  is  of 
great  importance  but  it  must  be  a  true  extra- 
judicial  confession  and  not  one  fabricated  in 
order  to  provide  additional  evidence  for  what 
rightly  or  wrongly  the  investigation  officer 
considers  to  be  a  weak  case.  [P  274  0  1J 

(d)  Penal   Code,    SB.    300    and    302— Evi- 
dence to  prove  murder. 

In  a  case  of  murder  there  was  no  countor- 
Btory  worth  believing  on  behalf  of  tho  accused, 
The  motive  of  Che  accused  in  committing  the 
murder  was  evident.  His  conduct  subsequent 
to  the  crime  showed  that,  although  he  knew 
the  truth  he  put  forth  numerous  falsehoods. 
And  further  there  was  in  evidence  the  state- 
ment of  the  accused's  uncle  that  the  accused 
confessed  his  crime  bo  him. 

Held;  that  the  evidence  was  BUffldenfc  to 


prove  that  the  accused    was  guilty  of    murder 
the  only  proper  sentence  for  which  was  death. 

[P  275  G  1] 

Kanhaiya  Lai — for  Appellant. 
Oovt.  Advocate — for  the  Crown. 

Judgment.— Taule  Chamar  has   been 
convicted  of  the  murder  of  his   sister-in- 
law  Mb.  Bhajania  and  sentenced  to  death 
subject  to  confirmation  by  this  Court.  In 
this   appeal    he  has  re-stated  the  defence* 
which  he  put  up  at  the  outset  of  bhe  case 
namely,  that  Mt.  Bhajania  was  killed  by 
daooits  who  carried  off  his  entire  belong- 
ings.    There  is  no  doubt    that   Mt.  Bha- 
jania was  murdered.     She    received  some 
seven  injuries  from  a  gandasa,   mostly  on 
the  neck  and  head.     No   less   than  three 
of  the  injuries  were  on   her  face.     There* 
is  also  no  reason  to  doubt   that  the  mur- 
der was   committed  some  timeaftei  mid- 
night on   25th  October  1928.     The  first 
report  was  made  by  Taule   himself,   who 
was  accompanied  by  the  village  ohauki- 
dar    and    his   own   father    Dujai  and  his 
uncle  Furan.     The  report   was  not  made 
till  10  a.  m.  at  a  police  station,  which  is 
not  more  than  5i  miles  from   the  village 
in   which    the    crime    was     committed. 
There  was   therefore   considerable   delay 
in  making  the  report  and   this  delay  has 
been  accounted  for  by  the   fact  that   the 
father  of  the   accused   was  J  absent  on  the 
night  of  the  crime,  and  nothing  was  done 
until  he   returned    in  the  morning.     The 
report  is  in  some  ways  a  curious  one.  The 
first  thing  to  be  noticed  is  that  there  is  no 
direct    reference   to    the  murder   or   the 
manner  in  which   Mt.  Bhajania    met  her 
death.   The  accused  stated  that  two  men, 
one  of  whom  was  a  Mahomedan  of  Kauri ya 
and  the  other  was  Baldeo  Chamar,  press- 
ed down  Mt   Bhajania  who  was   the  wife 
of  Taule' 9  younger  brother.  He  went  on  to 
say  that  Niranjan  Chamar  of  the  village, 
Bakkas  Mussulman  of  Kauriya  Kandhai, 
Arakh   of  •  Kauriya  and   a  certain  Natha, 
who  was  apparently  a    Teli   by    caste, 
came  into  the  house  and    took  the  wrist- 
lets off  both  Taule's  hands  while  he  waa 
sleeping.  Then  he  woke  up,  saw  them  all 
and  recognized  them.    They  asked  for  the 
money  and  began  striking  him  with  the 
wrong,  that  is,  blunt  side  of  a  knife.  On 
this  he   gave  up   Us.  25   in  cash   which 
were  buried,    and   the   thieves   took  him 
outside  to   his  maize  field   and  left  him 
there.     Later  on  in  the  report  he  men- 
tioned certain    articles  which  had  been 
stolen  and  said  that  he  had  received    in- 
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juries  from  the  wreag  side  of  the  knife 
on  the  left  side  of  his  body.  Bat  he  did 
not  mention  the  two  outs  which  were 
found  on  the  b&ok  of  his  left  leg. 

On  investigation  the  report  as  to  the 
daooity  was  found  to  be  untrue.  There 
was  no  sign  that  any  daooity  had  been 
committed.  The  floor  had  not  been  dug 
up  and  there  were  numerous  utensils  ly- 
ing by  the  bed  of  the  murdered  girl,  Nor 
were  her  injuries  such  as  could  reason- 
ably be1  expected  to  have  been  inflicted 
by  dacoits.  Such  injuries,  particularly 
cuts  on  the  face  inflicted  upon  a  woman 
are  generally  the  work  of  a  disappointed 
lover;  and  it  must  have  been  evident  to 
any  one  who  saw  the  corpse  that  she  had 
been  murdered  for  some  definite  motive 
and  not  merely  killed  by  dacoits  in  an 
attempt  to  rob  the  house. 

The  Sub-Inspector  before  proceeding 
to  the  village  sent  Taule  for  medical  exa- 
mination and  he  did  not  arrest  him  until 
the  following  morning.  Before  making 
his  arrest  it  appears  that  he  had  investi- 
gated the  state  of  affairs  existing  in  this 
family  and  he  had  also  heard  the  state- 
meat  of  Puran,  the  uncle  of  the  accused, 
who  has  now  stated  in  Court  that  imme- 
diately after  the  murder  the  accused  con- 
fessed to  him  tbat  he  had  himself  com- 
mitted the  crime. 

The  lower  Court  has  based  the  convic- 
tion largely  upon  the  confession  made  to 
Puran  and  second  confession  said  to  have 
been  made  to  one  Thakur  Karam  Singh 
who  is  a  ziladar  of  the  Kapurthala 
estate.  He  has  made  mention  of  a  judg- 
ment reported  in  Emperor  v  Badal  (1), 
where  it  was  held  that  the  evidence  of 
admission  of  guilt  to  villagers  may  be 
sufficient  to  justify  the  conviction  of  an 
accused  person.  This  judgment  has  been 
re-affirmed  lately  by  this  Court  in  Sheo 
Ratan  v.  Emperor  (2)  and  it  is  not  ne- 
joessary  for  us  to  state  again  our  reasons 
for  holding  this  view.  At  the  same  time 
it  must  be  remembered  that  the  evidence 
that  such  a  confession  has  been  made 
must  be  as  closely  scrutinized  as  all  other 
evidence  wbioh  is  used  to  prove  a  case  of 
murder.  In  the  present  case  one  of  the 
so-called  confessions  is  in  our  opinion  in- 
admissible in  evidence  that  is  the  one 
said  to  have  been  made  to  Thakur  Karam 
Singh,  Ziladar  of  the  Land  an  pur  Grant 
Circle  of  the  Kapurthala  estate  in  which 

(1)  A,  I.  B.  1928  Oudh  393. 

(2)  A,  I.  R.  1929  Odd h  167. 
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the  village    of  Pipra   is    situated.     We 
consider  that   a   ziladar    serving  under  a 
great  estate   such   as  that  of  Kapurthala 
is  a  person  of   great   importance  in  the 
villages  which  belong   to  that  estate  and 
he  is  a   person    who   has   authority  over 
the  villagers.     Indeed  it   is  he   to  whom 
they  look  in  everything  relating  to  their 
tenancy  and  all  those  matters   which  are 
important  for   their   livelihood.     In  our 
opinion  such  a  ziladar  is  a  person    in  au- 
thority  within   the    meaning    of   S.  24, 
Evidence   Act.       It    was    held    by    the 
Allahabad   High  Court   in    the    case  of 
Emperor  v.  Har  Piari  (3)  that  a  village 
mukhia  is  a  person  in  authority  and  vari- 
ous other  village  officials   and  persons  in 
similar  positions  have  from  time  to  time 
been    held    by    various   Courts   to   come 
within  that  definition      In  our  opinion  a 
ziladar,  such  as  this  person  Karam  Singh 
is  a  person    of  more   influence  and  more 
authority  than  a  village  mukhia.     Hold- 
ing that  he  was  a   person   in  authority  it 
is  clear  from  his  own   statement    that  he 
offered  an   inducement    to   the  accused  to 
confess.     His  own   account  of   the  affair 
is  as  follows: 

"  The  accuaod  met  me  at  4  or  4-30  p.  m, 
on  the  25th  October  and  I  asked  him  what 
was  the  matter  and  that  no  daooity  appeared 
to  have  taken  place  at  hia  house  and  he  should 
give  a  true  account,  The  accused  kept  quiet 
and  did  not  say  anything.  I  asked  him  again 
but  he  kept  quiet.  When  I  asked  him  a  third 
time  he  told  me  fahab  if  I  helped  him  he  would 
give  me  a  correct  account.  I  told  him  to  give 
a  true  account  and  that  I  would  help  him  so 
far  as  it  lay  in  my  power." 

To  such  a  person  as  the  accused  the 
ziladar  had  great  power  and  could  even 
save  him  from  the  police,  if  he  were  so 
minded.  We  consider,  therefore,  that  this 
was  an  inducement  given  by  a  person 
in  authority  and  as  such  must  be  ruled 
out  of  the  evidence.  But  there  is  an- 
other point  which  wo  must  consider  in 
connexion  with  the  statement  of  this 
witness  and  that  is  that  in  our  opinion 
no  such  confession  was  ever  made.  We 
know  that  the  accused  was  sent  to  the 
hospital  by  the  Sub-Inspector  before 
1  o'clock.  The  hospital  is  at  Gola  and 
the  Assistant  Surgeon  examined  the  in- 
juries of  the  accused  at  4-30  .p.  m.  It  is 
therefore  impossible  that  the  accused 
can  have  reached  the  village  before  6  p.m. 
at  the  earliest  and  as  a  matter  of  fact  we 
find  that,  although  the  Sub-Inspector 
was  in  the  village  that  evening  he  did 
(3)  A.  I.  B.  1936  All,  737=49  All.  57. 
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not  soe  the  accused  at  all  uabil  the  fol" 
lowing  morning  when  he  searched  his 
parson  and  arrested  him  Bab  the  zila- 
dar  said  that  he  mot  the  accused  in  the 
village  at  5  or  4-30  p  m  on  25th  Octo- 
ber and  thit  he  then  left  the  village 
but  hearing  that  the  Sub-Inspector 
had  come  he  went  to  him  in  the  vil- 
lage at  10  or  11  p  m  and  told  him 
what  the  accused  had  said  We  know 
thit  the  Sub-Inspector  was  in  the  village 
at  least  till  4  p.  m  when  he  signed  the 
punchayatnama,  and  we  must  come  to 
the  conclusion  that  this  whole  statement 
is  entirely  false  It  is  unfortunate  that 
investigating  officers  should  allow  such 
evidence  to  be  produced  in  a  Court.  No 
doubt  the  extra-judicial  confession  is  of 
great  importance,  but  it  must  be  a  true 
extra-judicial  confession  and  not  one 
fabricated  in  order  to  provide  additional 
evidence  for  what  rightly  or  wrongly  the 
investigating  officer  considers  to  be  a 
weak  case 

The  confession  mide  to  Puran  stands 
on  a  different  footing.  We  have  read 
very  cirefully  Puran's  statement.  He 
says  that  when  he  heird  the  cry  raised 
by  Taule  he  went  and  found  him  sitting 
outside  his  house.  Taule  then  said  to 
him  that  it  was  not  a  cise  of  theft  at  all, 
that  really  he  had  tried  to  have  sexual 
connexion  with  his  sister-in-law,  and  he 
had  killed  her  for  feir  that  she  would 
tell  about  the  matter  and  there  would  be 
a  punchayat,  It  is  true  that  in  the  morn- 
ing Puran  went  to  the  police  station  with 
the  accused,  but,  although  he  went  there, 
he  was  clearly  uneisy.  He  left  the  police 
station  while  the  report  was  being  mide 
and  he  returned,  after  first  of  all  going  to 
his  father-in-law's  house,  to  the  village. 
As  soon  as  he  was  sent  for  by  the  police 
he  admitted  that  Taule  had  confessed  to 
him. When  we  consider  that  no  report  was 
ma.de  until  Taule's  father  returned  from 
a  fair,  which  he  had  been  attending  that 
day,  we  are  of  opinion  that  there  must 
have  been  some  considerable  discussion 
in  the  family  as  to  what  report  was  to  be 
nude  and  it  is  most  likely  that  Puran 
was  partly  persuaded  by  his  brother  and 
nephew  to  agree  in  their  story  about  a 
daooity.  Bat  he  subsequently  felt  that 
he  could  not  go  on  with  this  falsehood 
and  told  the  truth  The  two  witnesses 
who  are  said  to  have  overheard  the  con- 
fession do  not  impress  us  favourably.  We 
cinnob  resist  the  feeling  that  they  have 


been  brought  in  merely  to  corroborate 
the  statement  of  Puran  and  to  make  it 
appear  that,  while  Taule  was  ready  to 
confess  to  his  uncle,  he  remained  silent 
when  he  discovered  that  he  was  being 
overheard  by  other  persons  Apart,  how- 
ever, from  their  evidence,  we  consider 
that  the  evidence  of  Puran  is  not  to  be 
disregarded 

We  must  now  consider  the  evidence 
apart  from  the  so-called  confession,  and 
this  evidence  consists  chiefly  of  the  acts 
and  statements  of  the  accused  himself 
together  with  the  evidence  as  to  the 
motive  which  he  may  have  had  for  killing 
his  sister-in-law.  We  would  deal  first 
with  this  motive.  Mt.  Bhajania  was  the 
wife  of  Taule's  younger  brother,  a  youth 
of  about  16  years  of  age,  whereas  she  was 
probably  between  18  and  20.  It  is  clear 
from  the  statement  of  her  mother  Mt. 
Bisanti  that  this  girl  was  pesterod  by 
the  attentions  of  her  brother-in-law,  that 
she  actually  left  her  husbind's  house 
because  of  his  behaviour,  that  she  was 
ashamed  of  telling  her  mother  what  he 
had  done  to  her,  that  she  fin  .illy  confessed 
that  he  hid  had  forcible  connexion  with 
her,  and  it  was  only  after  greit  persua- 
sion by  Puran  and  her  husband  Ghurii 
that  she  consented  to  go  back  to  her  hus- 
band's house  She  even  slid  to  her 
mother  that  if  she  went  she  would  be 
killed  This  evidence  is  fully  corro- 
borated by  the  statement  of  Puran  and  we 
have  no  doubt  that  it  is  true. 

It  is  proved  that  on  the  night  in  ques- 
tion there  was  no  body  in  the  house  of 
the  accused  except  himself,  Mt  Bhajania, 
his  youngest  brother  Budha  who  is  a 
semi-insane  and  about  12  years  of  age 
and  a  little  girl  of  three  We  see  from 
the  map  that  Mt.  Bhajania  had  a  room 
to  herself  while  the  accused  slept  on  the 
other  side  of  the  house  and  the  two 
children  occupied  a  third  room.  This 
mu^t  have  offered  to  the  accused  an  op- 
portunity for  resuming  his  improper 
advances  to  his  sister-in-law  and  it  is 
certain  that  whatever  happened  he  must 
have  known  very  well  what  the  events  of 
the  night  were.  We  know  that  he  was 
stained  with  blood  in  the  middle  of  the 
night  at  the  same  time  that  his  sister-in- 
law  was  murdered  and  he  himself  made 
a  report  as  to  a  daooity  whieh  is  entirely 
and  palpably  false  He  also  accounted 
for  his  own  injuries  by  saying  that  they 
were  caused  with  the  blunt  aide  of  a 
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knife    whioh  is  absurd,   and  he  falsely 
named  no  leas  than  five   persons  and  gave 
a    olue    to  a  sixth   who  have  all   been 
•examined    aa    witnesses,   and    who   had 
olearly  nothing   to   do    with    the   affair. 
Bat  this  is  not  all.     He    had   previously 
told  the  ohaukidar  that   the  orime   was 
•committed  by   six    Muhammadans  whom 
he  did  not  know,  whereas,   of  the  persons 
whom  he  named  four   were  Hindus      His 
next    statement    wti?  that     the     dacoits 
thrust  a  Knife  into  his   left  leg,  of  whioh 
he  said  nothing  in  his  first  report  and  he 
•subsequently  in  the  Court  of  Session  pro- 
duced aa   entirely  new   story      There  he 
£a,id  that  the  scratches  on  his  body  were 
caused  by  thorns  in  a  tatti  which  he  had 
put  up  in  the  southern   wall  of  his  house 
He  had  also  then  forgotten  the  story  that 
the  two  dacoits  had  tiken  and  placed  him 
in  a  maize  field;  but  he   says  that   he  ran 
out  of  the  house   raising   an   alarm      He 
also  raised  the  number  of  the   dacoits   to 
15  or  16  ani  exaggerated    the  amount   of 
the    property    stolen    from    Bs.    25     to 
iRs  225      When  a  person  who  is    present 
'it  the  commission  of  a  crime   chooses   to 
.make  a   number   of    different    statements 
'.contradictory  to  each  other  and    palpably 
|false  as  to  the  manner  in  which  the  crime 
has  been  committed   he  brings   suspicion 
upon  himself,  and  in  this  ca.se   the   suspi- 
cion is  so  strong  that  it  seems  impossible 
to  resist  the  conclusion  that   Taule   took 
this  opportunity  of  making   indecent  ad- 
! van oe 3  to  his   sister-in-law   who  appears 
i bo  have  been    a  decent   and   respectable 
tyoung  woman  and  that   he   killed  her  be- 
'cause  she  refused    to   yield.     We   cannot 
say  how  his  injuries   were  caused  and  we 
are  not  prepared  to  say    that  the   cuts  on 
his  leg  did  not  cause  sufficient  effusion  of 
blood  to   account  for   the  stains  on   his 
dhoti,  but  it  is  quite   certain  that  he  h±s 
never  given  a   true   account  of   those   in-i 
juries  and  the  medical  opinion   thak   the; 
injuries  on  the  leg  may  have  been   self- 
inflicted  is  probably  correct. 

Wn  have  then  to  consider  whether  this 
evidence  is  sufficient  bo  justify  a  convic- 
tion. There  is  no  counter  story  before 
us  for  we  discard  tha  alleged  daooity  aa 
a  pure  invention  .if  Tiule  and  we  have  a 
clear  motive  why  Ttlue  himself  may  have 
commit tei  the  ori  na.  We  then  have  hia 
whole  ooiiuot  fro  n  btie  time  of  the  mur- 
der until  febe  present  whioh  shows  that, 
although  he  kniws  the  truth  he  prefers 
to  tell  numerous  falsehoods,  and  we  also 
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have  the  statement  of  Puran  that  at  the 
very  first  he  confessed  the  crime  to  hia 
uncle.  In  our  opinion  the  evidence  is 
sufficient.  It  satisfied  two  of  the  assessors 
and  the  Sessions  Judge  and  it  satisfies 
us.  As  to  the  sentence  there  is  only  one 
sentence  possible  in  a  case  of  this  kind, 
and  that  is  the  sentence  of  death.  'We, 
therefore,  dismiss  this  appeal,  uphold  the 
conviction  and  sentence  and  order  that 
Taule  be  hanged  by  the  neck  till  he  be 
dead. 

S.N./R.K.  Appeal  dismissed. 
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WAZIR  HASAN,  AG.  C.  J.  AND 
PQLLAN,  J. 

B.  Rajendra  Nath  Sanyal — Defendant 
— Appellant. 

v. 

Hahabir  Prasad  and  others — Plaintiff 
and  Defendants — Respondents. 

First  Appeal  No.  98  of  1928,  Decided 
on  22nd  February  1929,  against  decree  of 
Sub-Judge,  Lucknow.  D/-  24th  July  1928. 

(a)  Civil  P.  C.,  S.  11— Partition  suit— Deci- 
sion affecting  right  of  one  defendant  againit 
another  is  decision    inter  partea  and    will    be 
res  judicata, 

Aa  it  IB  nob  possible  in  a  suit  for  partition 
to  mike  a  hard  and  fast  line  between  the 
plain, hi  Us  and  the  defendants  a  decision  affect- 
ing tha  right  of  one  defendant  as  against  ano- 
ther is  a  decision  inter  partes  so  as  to  be  res 
judicata  .  A.I.R.  1914  P.C.  31,  Poll  [P  277  0  1] 

(b)  Civil  P.  C.,  S.  11— Decision  need  net  be 
on  merits. 

A  decision  to  ba  final  for  the  purpose  of  S,  11 
noed  not  ba  on  the  merits.  [P  277  0  2>J 

(c)  Civil   P.  C.,   S., 11— Father1!   mortgagee 
impleaded  in  sons'  suit    for    partition   to    get 
tons'    share    released    from    mortgage — Point 
fought  in  appellate  Court  which  reduced  rate 
of  interest  and  held    whole    family    properly 
liable  for  mortgage— Decision  being  final  and 
complete  will  be   res  judicata  ,in   subsequent 
•nit  by  mortgagee   to   recover   disallowed  In- 
terest from  father's  share. 

In  a  sons'  suit  for  partition  against  the4c 
father,  the  father's  mortgagee  also  was  ira- 
pleaded  as  defendant  the  object  being  to  get 
their  shire  in  the  family  property  released 
from  the  burden  of  tho  mortgage.  Thia  point 
was  fought  out  in  tha  appellate  Court  though 
not  in  the  trial  Court,  which  reduced  dhe  rate 
of  interest  and  held  that  the  whole  family  pro- 
perty should  ba  liable  for  the  mortgage  debb. 

Held  :  that  the  decision  of  tho  appellate 
Court  waa  complete  and  final  and  it  would  bar 
a  subsequent  suit  by  the  mortgagee  to  reoover 
from  the  separated  property  of  the  father  ther 
balance  of  interest  disallowed  in  the  previous 
suit  :  A.I.R.  1921  P.O.  141,  Bel.  on,  [P  278 
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M.  Wasim,  Ali  Zaheer  and  B.  N.  Boy 
— for  Appellant. 

4.  P.  Sen  and  Makund  Behan  Lo.1— 
for  Respondent  1. 

Judgment, — The  suit  out  of  which 
this  appeal  arises  was  brought  by  the 
plaintiff  to  recover  a  sum  of  Us.  21,000 
wbiah  he  claimed  to  be  due  on  three 
mortgages  dated  29th  April  1918,  the  7th 
June  1918  and  17th  June  1920,  alleging 
that  the  entire  mortgaged  property  was 
liable  for  payment  of  the  entire  amount, 
but  asking  in  the  alternative  that  the 
Court  might  separate  the  liability  hold- 
ing the  whole  property  to  be  liable  for 
the  sum  of  Rs.  13,871-8-0  and  the  share 
of  defendant  1  alone  to  be  liable  for  the 
remainder.  The  whole  property  has  passed 
into  the  hands  of  defendant  5  who  is  the 
appellant  before  us.  The  lower  Court 
(the  Subordinate  Judge  of  Luck  now) 
decreed  the  suit  and  the  appellant  has 
appealed  mainly  on  the  ground  that  in 
virtue  of  a  decision  of  a  Bench  of  the 
Judicial  Commissioner's  Court  dated  27th 
February  1925,  the  whole  amount  due  to 
the  mortgagee  at  the  time  when  the  suit 
was  brought  was  paid  on  30th  March 
1928  and  consequently  nothing  was  due. 

The  question  of  res  judicata,  arises  in 
the  following  manner  The  mortgages 
were  executed  by  one  Jwala  Prasad  and 
they  were  declared  to  bo  binding  on  the 
joint  family  property.  The  three  sons 
of  Jwala  Prasad  brought  a  suit  for  parti- 
tion against  their  father  and  impleaded 
the  mortgagee.  It  is  clear  from  their 
plaint  that  their  object  was  to  release 
their  shares  in  the  family  property  from 
the  burden  of  these  mortgages.  The  suit 
was  defended  by  the  mortgagee  who 
pleaded  that  this  was  not  joint  family 
property,  but  if  it  were  held  that  the 
property  were  joint  property  all  the  mem- 
bers of  the  family  were  liable  to  pay  the 
debt.  The  suit  was  fought  out  on  these 
pleas,  and  the  mortgagee  being  dissatis- 
fied with  the  decision  of  the  Court  of 
first  instance  appealed  to  the  Judicial 
.Commissioners  of  Oudh  One  of  his 
grounds  of  appeal  was  as  follows  : 

"That  the  Court  below  should  have  declared 
that  in  any  avenb  the  8  annas  share  belonging 
to  the  executants  of  the  deeda  in  suit  was 
liable  for  the  entire  amount  due  under  terms 
of  these  deeds." 

No  objection  was  raised  in  the  grounds 
of  appeal  to  the  partition.  It  WAS  an 
appeal  fought  out  by  the  mortgagee  and 
the  sons  of  the  mortgagor  in  order  to 


determine  how  much  was  duo  to  the* 
mortgagee  and  what  property  was  liablfr 
for  that  amount.  The  Judicial  Commis- 
sioners held  that  the  family  property 
should  not  be  burdened  with  the  mort- 
gage at  the  high  rate  of  interest  ot 
Bs.  1-9-0  per  cent  per  month,  and  accord- 
ingly out  down  the  amount  due  to  the 
mortgagee,  declaring  it  to  be  Rs.  9,689-12  0 
on  which  simple  interest  at  12  per  cent, 
per  annum  would  run  from  17th  June* 
1920  For  this  amount  the  Court  found 
the  entire  property  in  suit  to  be  liable. 

The  mortgagee  now  wishes  to  realize* 
the  whole  amount  which  he  claimed  as- 
due  to  him  in  the  former  suit.  He  claima 
from  the  shares  of  all  the  members  of  the 
family  the  sum  decreed  by  the  Judicial 
Commissioners  with  interest  up  to  date,, 
but  he  claims  from  the  separated  share 
of  the  father  not  only  the  balance  which, 
was  disallowed  by  the  Judicial  Commis- 
sioners but  also  a  largo  sum  by  way  of 
interest  representing  the  difference  bet- 
ween the  interest  at  Be  1  per  mouth  and 
the  interest  of  Bs.  1-9-0  per  month  on- 
the  whole  mortgage  money.  He  does  not 
however,  claim  compound  interest. 

It  will  be  seen  that  his  claim  as  against, 
the  property  of  defendant  1,  namely,   the 
father,  reproducer   the    ground   of  appeal 
before  the  Judicial  Commissioners  whioh 
we  have  already  quoted.     It  is  this  ques- 
tion which  we  are  awaked   to    find    to  have> 
been  decided  by  the  judgment  of  the  Judi- 
cial Commissioners.  The  lower  Court  has. 
decided  on  this   point    in   favour   of   the 
plaintiff,  on  the  ground  that  the  previous 
suit  was  between  the   sons   on  one  side 
and  the  father  and  the  mortgagee  on  the 
other.     He  says    that  the   mortgagee   ia 
thab  case  wanted  the  entire    burden  to  be* 
thrown  on  the  entire  property  : 

11  There  was  no  question  at  all  oE  any  clain* 
being  set  up  by  the  mortgagee  as  to  the  de- 
claration of  his  rights  against  the  separated1 
share  of  the  fabhar." 

He  went  on  to  say  that  this  was  purely 
a  point  between  the  defendants  inter  se,. 
aud  the  decision  of  the  same  was  not  re- 
quired at  all  As  to  the  judgment  of  the. 
Judicial  Commissioners  he  observed  that 
they  disallowed  this  contention  because  : 

11  They  were  not  conoerned  with  it,  and  as- 
it  was  not  raised  in  the  first  Oourt  this  was 
never  a  decision  of  the  point  on  its  intrinsic 
merit.  The  question  was  not  a  res  judioata* 
between  the  parties  for  those  reasons," 

In  our  opinion  this  finding  of  the 
learned  Subordinate  Judge  is  erroneous. 
It  is  not  possible  in  a  suit  for  partition 
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bo  make  a  hard  and  fast  line  between  the 
plaintiffs  and  the  defendants  and  to  say 
that  the  decision  is  not  inter  partes  be- 
cause it  is  a  decision  affecting  the  right 
of  one  defendant  as  against  another.  In 
partition  oases  the  defendants  become 
decree- holders  as  much  as  the  plaintiff 
and  we  are  not  prepared  to  say  that  there 
IB  no  decision  between  the  mortgagee  and 
defendant  1  merely  because  for  the  pur- 
poses qf  the  suit  they  were  both  im- 
pleaded  as  defendants.  This  principle 
las  been  laid  down  more  than  once,  but 
we  would  refer  only  to  the  decision  of 
their  Lordships  of  the  Judicial  Committee 
iu  Nalim  Kanta  Lahiri  v.  Sarnamoyi 
Debya  (1)  The  second  point  on  which 
the  lower  Court  has  gone  wrong  is  in  his 
finding  that  the  mortgagee  did  not  set  up 
any  claim  to  EL  declaration  of  his  rights 
Against  the  separated  share  of  the  father. 
He  did  so  in  his  grounds  of  appeal  to  the 
Court  of  the  Judicial  Commissioners,  and 
this  matter  was  argued  in  that  Court  as 
appears  from  the  judgment  Lastly  the 
lower  Court  went  wrong  in  saying  that 
the  learned  Judges  in  appeal  ' 'disallowed 
this  contention  as  they  were  not  con- 
cerned with  it."  Nowhere  in  their  judg- 
ment do  the  learned  Judicial  Commis- 
sioners state  that  they  were  not  concerned 
with  this  question  and  we  do  not  under- 
stand how  any  such  meaning  can  be  read 
into  their  judgment.  The  relevant  passage 
appears  on  p  36  of  part  3  of  the  printed 
book  beginning  at  line  12.  It  runs  as 
follows  : 

11  Tho  appellants1  learned  counsel  argued 
that  the  father's  separated  property  after  par- 
tition should  at  least  be  made  liable  for  pay- 
ment of  the  compound  interest  and  of  the 
other  items  disallowed  by  this  Court.  We 
have  read  the  written  statement  of  the  defen- 
dants-appellants and  find  no  such  plea  raised 
therein.  We  have  been  told  that  the  appel- 
lants will  not  be  satisfied  with  a  decree  for 
their  whole  claim  passed  against  the  separated 
property  of  tha  father  alone.  The  liability  of 
the  joint  family  property  is  to  be  considered  in 
BOGorda-aoe  with  the  circumstances  existing  at 
*he  time  of  each  mortgage  and  not  with  re- 
ference to  a  future  partition.  This  new  plea  of 
the  appellants  cannot  be  entertained.  Tho 
question  was  not  before  the  lower  Court,  so 
-ground  of  appeal  No.  4  that  the  lower  Court 
should  have  declared  tha  separated  8  annas 
share  of  the  father  liable  for  the  entire  amount 
due  on  the  three  deeds  ia  without  substance." 

In  view  of  these  observations  it  is  not 
open  to  the  respondents  to  say  that  this 
plea  was  not  raised  in  the  previous  suit. 

(1)  A.  I.  R.  1914  P.  0.  81=41 1.  A.  247  (P.O.). 


It  does  not  matter  whether  the  plea  waa 
raised  in  the  Court  of  first  instance  or  in 
the  Court  of  appeal.    We  would   refer  to 
a  case  decided  by  their  Lordships  of  tha 
Judicial  Committee  :   Midnapur  Zamin- 
dari  Co.  Ltd.  v  Naresh  Narayan  Roy  (2), 
in  which  a  point  was  waived  in  the   first 
Court  but  argued  and   decided   in   appeal 
and  it  was  held  that   finding  operated  as 
res  judicata  ,  nor  can  the  respondent  plead 
that  this  was  not  a  substantial  issue      Ifa 
waa  an  issue  which  he  himself  raised   in 
appeal  and  considered   necessary   for  the 
purposes  of  his  case     Lastly  the  respon- 
dent has  failed  to    convince  us   that    the 
issue  was  not  heard    and    finally   decided 
by  a  competent  Court      We  have  already 
quoted  the  observations  of   the  Judicial 
Commissioners  which  show  that  the  point 
was  argued  before  them,   and  we  consider 
that  the   same  passage   shows  that  the 
matter  was  decided    It  is  nowhere  stated 
in  S  11,  Civil  P.  C.,  that  a  decision  to  be 
final  for  the  purposes  of  that  section  must 
be  on  the  merits     But  as  a  matter  of  fact 
we  do  not  find  that  the  Judicial  Commis- 
sioners refused  to    entertain   the  ground 
of  appeal  before  them   because  it  hod  not 
been  raised  in   the  Court   below.     They 
clearly  considered  whether  the  mortgagee 
would  accept  a  decree  for  the  whole  claim 
against   the    separated    property   of   the 
father  alone ;    and    they    found   that    he 
would  not.    From   this   they  proceeded 
to  consider  the  claim  as   against  the  un- 
separated  property  and   they   found   that 
the  claim  stood  against   the   property   as 
it  was  at  the  time  when   the  mortgages 
were  executed  and  not  against   the   pro- 
perty   after    partition.     It   must  be   re- 
membered that  when  the   Judicial   Com- 
missioners decided  the   appeal    the    pro- 
perty had  already   been   partitioned   and 
so  it  was  possible  for  them  to  state   how 
much  could  be  claimed  from  the  separated 
properties     But  they  did  not  do  so.   They 
found,  first,  that    the  joint   family   pro- 
perty was  liable,  not  the   separated   pro- 
perty, and,    secondly,    that    the   liability 
of  the  joint  family   property   was  to   be 
considered  in    accordance    with    the   cir- 
cumstances existing  at  the   time  of   the 
mortgages.     They  followed  up   this    find- 
ing by  saying  : 

"  In  the  result  we  modify   the    preliminary 
decree  of  the   lower   Court   and    declare   tha 

(2)  A.  I.  R.  1924  P.  0.   144=51   Gal.   631=51 
I.  A.  293  (P.O.). 
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1  property  in  suit  to  be  liable  for  the  fol- 
lowing payments  to  tha  defendants-appel- 
lants." 

Thereafter  follows  the  calculation  on 
which  the  decree  was  based  In  our 
opinion  this  is  a  complete  and  final  deci- 
sion that  the  mortgagee  had  no  claim 
fcgainst  any  property  except  the  joint 
Family  property  as  it  stood  at  the  time 
D£  the  mortgages  and  before  the  partition. 
This  judgment  therefore  operates  as  res 
judioata  in  the  present  case,  and  the 
plaintiff  cannot  now  claim  to  recover 
from  the  separated  property  of  the  father 
the  balance  of  the  money  which  was  dis- 
allowed as  against  the  family  property. 

An  attempt  was  made  to  show  that  on 
the  merits  of  the  case  the  plaintiff  should 
have  been  able  to  recover  from  the  sepa- 
rated property  of  the  father,  but  in  view 
of  the  fact  that  the  matter  has  in  our 
opinion  been  finally  decided  on  the 
merits  by  the  Judicial  Commissioners 
we  aro  not  prepared  to  enter  into  this 
question. 

Having  decided  the  question  of  res  judi- 
oata  in  favour  of  the  appellant  we  have 
only  got  to  see  whether  the  plaintiff- 
mortgagee  has  received  the  full  amount 
due  to  him  in  the  terms  of  the  order  of 
the  Judicial  Commissioners  A  calcula- 
tion hus  loon  made  in  certain  lists  which 
have  been  appended  to  the  amended  plaint 
I  from  which  it  appears  thut  the  total 
amount  due  in  accordance  with  the  find- 
tiqgs  of  the  Judicial  Commissioners  was 
Bs,  9,689-12-0  as  principal  and  Rs  8,689- 
12-0  as  interest.  The  total  is  Rs.  18,379- 
8-0  The  payments  prior  to  the  suit 
were  Rs.  4,661-0-0  shown  in  list  B  (l) 
and  Rs  3,457-10-0  shown  in  list  B  (2) 
Subsequently  the  appellant  deposited  a 
(sum  of  Rs.  10,513-4-8.  The  total  of  these 
amounts  is  Ra.  18,631-14-8  which  ropre- 
1  Bents  the  total  amount  due  at  the  time 
when  the  payment  was  made  on  30th 
March  1928,  the  suit  having  been  filed 
on  26th  January  1928.  We  understand 
that  the  sum  of  Rs  10,513-4-8,  which 
was  deposited  on  30th  March  1928,  has 
already  been  paid  to  the  plaintiff  and 
there  is  therefore  nothing  due  to  him 
When  however,  the  plaintiff  filed  his  suit 
this  sum  was  still  due  and  we  do  not 
consider  that  he  should  have  to  pay  the 
whole  of  the  costs  of  the  suit.  We  there- 
fore allow  this  appeal  with  costs  in  this 
Court  and  set  aside  the  order  for  a  pre- 
liminary decree  for  sale  passed  by  the 


lower  appellate  Court  but  order  that  the* 
parties  shall  bear  their  own  costs  in  the* 
Court  below. 

s  N./B.K.  Appeal  allowed. 
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PULLAN,  J. 

Mitha,n—  Plaintiff  —Appellant, 
v. 

Mahabii — Defendant — Respondent. 

Second  Appeal  No,  373  of  1928, 
cided  on  27th  February  1929,  against  the- 
order  of  the  Sub-Judge,  Lucknow,  D/- 
16th  July  1928 

(a)  Pre-emption— Custom  of    antiquity  and 
certainty  constitute  title  for  legal  recognition 
—Custom    is  applicable   to    property   outside 
as  well  as  within  town. 

The  custom  of  pre-emption  cannot  be  said 
to  be  a  ouatom  m  contravention  of  the  ordi- 
nary Uw  of  Oudh.  It  is  the  ordinary  law  a* 
far  as  the  village  communities  are  concerned,, 
but  it  can  only  be  extended  to  towns,  if  there 
is  proof  that  the  custom  is  ancient  and  in- 
variable. Such  a  custom  must  "possess  that 
condition  of  antiquity  and  certainty  on  which 
alone  their  legal  title  to  recognition  depends. 
There  can  bo  no  distinction  drawn  between 
tha  land  lying  outside  the  town  and  the  land 
lying  inside  it  ;  and  if  a  special  custom  im- 
proved appertaining  to  the  inhabitants  of  & 
town  in  respect  of  their  agricultural  land 
that  samo  custom  must,  failing  strong  evi- 
dence to  the  contrary,  apply  also  to  that  por- 
tion of  their  property  which  is  situated  in  the 
town  itself.  14  M.  I.  A.  570,  llel.on.  [P  279  C  1] 

(b)  Custom   -Pre  em pt ion — Custom  dating: 
from  beginning  of  19th  century  is    sufficient 
to  be  immemorial. 

A  custom  to  have  legal  recognition  ought  to- 
be  immemorial.  A  custom  might  ba  considered 
to  bo  immemorial  if  it  went  back  as  far  ft* 
the  beginning  of  the  19th  century  [P  280  0  2J 

M.  Wasim,  H.  N.  Misra  and  Moham- 
mad Ayub—tor  Appellant. 

Sahg  Ram — for  Respondent. 

Judgment — This  second  appeal  arisen 
out  of  a  suit  for  pre-emption  brought  by 
one  Mt.  Mibhan  in  respect  of  the  sal* 
of  certain  property  in  Amethi.  The 
plaintiff  stated  that  her  right  was  based 
on  the  fact  that  she  was  a  oosharer  and 
that  the  vendee  was  a  stranger.  The- 
Court  below  without  deciding  this  ques- 
tion dismissed  the  plaintiff 's  suit  on  the* 
ground  that  there  was  no  custom  of  pre- 
emption in  Amethi  which  could  affect 
this  particular  property.  At  least  this 
is  the  meaning  which  I  place  upon  the 
judgment  of  the  lower  appellate  Court. 
He  does  not  say  that  there  is  no  custom 
of  pre-emption  in  respect  of  agricultural 
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lands  appertaining  to  Amefchi,  but  rather 
he  finds  that,  even  if  there  may  he  such 
a  custom,  there  is  no  custom  of  pre-emp- 
tion, as  to  a  shop  or  <site  in  the  actual 
towu. 

In  this  Court  it  is  not  contested  that 
Amethi  is  a  town  It  is  a  very  ancient 
town  dating,  I  am  informed,  from  the 
llth  century  at  least,  and  as  such  it  can- 
not be  presumed  that  any  right  of  pre- 
emptiog  exists  there.  It  was  therefore 
for  the  plaintiff  to  prove  that  there  was  a 
custom  of  pre-emption  and  that  she  was 
entitled  to  base  a  claim  on  that  custom. 
The  custom  of  pre-emption  cannot  be 
said  to  be  a  custom  in  contravention  of 
bhe  ordinary  law  of  this  province.  It  is 
the  ordinary  law  as  far  as  the  village 
communities  are  concerned,  but  it  can 
only  be  extended  to  towns,  if  there  is 
proof  that  the  custom  is  ancient  and  in- 
variable As  stated  by  their  Lordships 
of  the  Privy  Council  in  1872  in  the  case 
of  Ra?nalakskmi  Ammal  v  Shivanatha 
Perumal  (I)  such  a  custom  must 

"possess  that  condition  of  antiquity  and 
certainty  on  which  alona  their  legal  title  to 
recognition  depands." 

The  lower  Courts  have  held  that  the 
proof  of  this  custom  fails  in  both  parti- 
culars, but  only,  as  far  as  I  understand 
their  judgments,  because  they  have  made 
a  distinction  between  the  property 
in  the  town  and  property  in  the  surround- 
ing aricultural  land.  Now  Amethi  being 
a  town,  the  inhabitants  thereof  do  not 
form  a  village  community  and  any  right 
of  pre-emption  which  they  may  have  be- 
longs to  them  as  a  special  custom  and 
not  as  a  matter  of  law.  There  can  be  no 
distinction  drawn  in  my  opinion  bet- 
ween the  land  lying  outside  the  town 
and  the  land  lying  inside  it  ;  and  if  a 
special  custom  is  proved  app  ertaining  to 
the  inhabitants  of  this  town  in  respect  of 
their  agricultural  land  that  same  custom 
must,  failing  strong  evidence  to  the  con- 
trary, apply  also  to  that  portion  of  iheir 
property  which  is  situated  in  the  town 
itself.  Curiously  enough  the  one  judg- 
ment of  a  Court  which  held  that  a  cus- 
tom of  pre-emption  was  not  proved  to 
exist  in  Amethi  came  to  the  same  con- 
clusion on  this  point.  I  refer  to  a  judg- 
ment of  the  Judicial  Commissioner  dated 
1st  November  1881,  in  the  case  of 
Chhote  v.  Mirga  Agha  Ali  Khan  (Special 

(1)  [1871]  14  M.  I.  A.  570=1.  ~A,    Sup.   Vol. 
1=17  W.  R.  552=3  Sir.  108  (P.O.). 


Appeal  No.  238  of  188l)       In   that   case 
the  lower  Courts  decreed    pre-emption  in 
respect  of  a  grove,  bub  decided   that  the 
custom  of  pre-emption  was  not  proved  in 
the  town.      The   Judicial  Commissioner 
held  that  the  custom    does  not  apply    to 
the  territorial  boundaries  of   the    'abadi', 
inhabited     town,    but    to   the    residents 
thereof.     So  that  there  is   no   difference 
between  the  inhabited  part  and  cultivated 
lands  of  the    'Qasba  '       Ho    allowed    the 
•appeal   because   the  Courts     below   had 
tried  to  draw  this  distinction.      Holding 
that  the  Judicial  Commissioner  was  right 
in  respect  of  his  ratio  deoidendi  and  that 
there  can  be  no  proper  distinction  drawn 
between  the  land  in  the    town   and    out- 
side it.     I  have  got  to  consider    whether 
there  is  or  is   not    sufficient   evidence    to 
support  a  custom  of    pre-emption    as   be- 
longing to  the  inhabitants   of    this  town 
of  Amethi  whether    in    respect    of    their 
agricultural  or  other  property.     The  evi- 
dence of  custom  is  divided  into    two  por- 
tions.    The  first  relates  to    the   evidence 
prior     to      British    occupation    and   the 
second  shows    instances    of   pre-emption 
under  British  rule       The   Courts    below 
have  gone  at  great  length    into    the   evi- 
dence and    there   is   no  question    in   my 
mind  that  from  the   year  1800,    at    least 
up  till  the  date  of  the  British  occupation 
of  Oudh,  a  custom  of  pre-emption  existed 
in  Amethi.     There  are  several  documents 
showing  that  the   custom  was  acted  upon 
and  there  is  no  reason  whatever  to  doubt 
the  validity  of  these   documents       They 
have  indeed  been  accepted  as  genuine    by 
the  lower  appellate  Court  and  they    have 
been  held    by    that    Court    to    prove  the 
existence  of  a  custom  of   pre-emption,  al- 
though the  learned  Subordinate   Judge  is 
not  prepared  to  find  that  a    plot   of  land 
described  as  punj  dukania  or   five   shops 
was  situated  in  the  town.     Then  follows 
the  evidence  as  to  tho    custom    being  in 
existence  during  the  British    occupation. 

The  first  case  is  that  to  which  I  have 
already  referred  in  the  year  1881  which 
tells  against  the  plaintiff,  because  in  that 
case,  it  was  found  that  the  existence  of 
the  right  of  pre-emption  was  not  proved 
But  in  subsequent  cases  the  existence  of 
the  right  under  precisely  similar  circum- 
stances namely,  in  respect  of  goves  and 
other  outlying  land  has  been  proved  to 
exist,  and  in  some  other  cases  also  the 
right  has  been  admitted  The  judgments 
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of  the  Courts  on  thia  aubjeob  cover  the 
years  from  1909  to  1926  and  the  decisions 
have  consistently  been  in  favour  of  the 
existence  of  a  custom  of  pre-emption  in 
respect  of  land,  groves  and  in  one  case  at 
least  the  site  of  a  house  belonging  to  the 
inhabitants  of  Amethi. 

The  lower  appellate  Court  has  dis- 
posed of  the  evidence  as  to  the  existence 
of  the  custom  prior  to  British  occupation 
by  holding  that  at  that  time  the  Maho- 
medan law  prevailed,  and  the  evidence 
that  pre-emption  had  been  allowed  under 
the  Muhammadan  rule  is  merely  equiva- 
lent to  saying  that  the  Mahomedan 
law  was  in  vogue  under  Muhammadan 
rulers.  On  this  point  I  do  not  agree 
with  the  Court  below.  There  is  nothing 
to  show  that  the  law  of  pre-emption  as 
it  existed  in  the  town  of  Amethi  was 
the  strict  Mahomedan  law  of  pre-emp- 
tion. It  was  undoubtedly  adopted  from 
the  Mahomedan  law  of  pre-emption. 
nut  there  is  nothing  to  show  that  it  is 
not  the  same  as  the  law  of  pre-emption 
which  has  become  the  general  law  of  this 
province  and  which  is  applicable  alike  to 
Muhammadans  and  Hindus.  It  ig  true 
that  Amethi  ii  to  a  large  extent  a  Mu- 
taammidan  town  and  the  parties  in  these 
cases  were  Muhammadaus  ;  but  in  my 
opinion  the  law  under  which  they 
claimed  pre-emption  was  the  law  which 
had  even  then  become  the  general  law  of 
the  province;  and  there  is  nothing  to 
flnow  that  it  was  the  strict  Mahomedan 
law  of  pre-emption  with  all  its  atten- 
dant formulae. 

Another  point  made  by  the  .lower  ap- 
pellate Court  is  that  custom  ought  to  be 
immemorial  and  he  appears  to  consider 
that  even  if  the  custom  prevailed  through- 
out  the  time  of  the  Muhammadan  sway, 
this  would  not  be  long  enough  to  make 
the  custom  immemorial.  He  says  "it  is 
after  all  not  very  long  that  Muhamma- 
dani  had  their  sway  over  Amethi,"  Now 
the  Muhammadans  first  captured  Amethi 
in  the  year  1050  A.  D,  and  although  they 
may  have  lost  it  several  times  in  the  in- 
tervening centuries,  there  can  be  no 
doubt  that  Amethi  was  under  Muham- 
madan rule  throughout  the  major  portion 
at  least  of  the  period  covered  by  the 
Mughal  Emperors.  I  cannot  consider 
that  the  period  of  say  260  years  is  a  short 
period.  It  was  held  by  the  Judicial 
Commissioner  of  Oudh  in  a  case  reported 
in  Manna  Lai  v.  Jai  Indra  Bahadur 
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Singh  (Q)  that  a  custom  might  be  con- 
sidered to  be  immemorial  if  it  went  back 
as  far  as  living  witnesses  can  remember 
and  this  view  is  based  upon  a  passage  in 
Halsbury's  Laws  of  England,  para.  412. 
I  do  not  consider  that  the  evidence  as  to 
the  custom  of  pre-emption  in  Amethi 
fails  on  the  score  that  it  does  not  go 
back  far  enough.  In  spite  of  the  decision 
of  the  Judicial  commissioner  in  1881.  I 
consider  that  this  custom  has  been  invari- 
able since  at  least  the  commencement 
of  the  19th  century  and  this  is  sufficient 
to  establish  the  custom. 

I  therefore  hold  that  the  lower  Courts 
were  wrong  in  holding  that  there  was  no 
custom  of  pre-emption  iu  existence  in  re- 
specb  of  property  situated  in  the  abadi  of 
Amethi.  The  custom  has  been  proved  to 
exist  iu  respect  of  the  inhabitants  of  the 
town,  and  there  is  no  reason  for  making 
a  distinction  between  the  property  in- 
side the  abadi  and  the  property  outside 
the  abadi.  But  this  finding  does  not  dis- 
pose of  the  case.  There  is  no  decision 
before  me  as  to  whether  the  plaintiff  is 
or  is  not  a  cosharer,  and  it  is  only  by 
virtue  of  being  a  cosharer  or  Sharik  as 
stated  in  the  old  documents  that  the 
plaintiff  can  base  a  claim  to  pre-emption. 
An  issue  covering  this  point  was  framed 
in  the  Court  of  first  instance  and  there 
were  also  other  issues  which  have  not 
been  determined.  I  find  that  there  were 
originally  two  pre-emptors,  but  one  has 
filed  no  appeal  and  he  has  therefore 
dropped  out  of  tbe  case.  This  makes  it 
unnecessary  to  determine  issues  1  (a) 
and  1  (b)  as  they  stand.  Issue  1  (c)  has 
been  determined  by  me.  The  remaining 
issues  2,  3,  4  and  5  remain  to  be  deter- 
mined, but  I  must  also  in  view  of  the 
pleadings  frame  another  issue  which  can 
be  substituted  for  issues  1  (a)  and  1  (b) 
namely,  "Has  the  plaintiff  a  right  of 
pre-emption  of  the  property  in  suit  ?" 

I  remand  this  case  to  the  Court  of  first 
instance  for  determination  of  these  issues 
under  O.  41,  R.  23,  Civil  P.  0. 

p.B./K.K.  Case  remanded. 


(2)  A.  I.  R,  1924  Oudh.  157=26    0.  C.  386. 
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(a)  Criminal    P.    C,    S.  307— Ground    of 
reference  that  verdict   ii   perverse   and  un- 
reasonable not  expressly  stated— Ground  can 
be  presumed. 

Whore  the  Judge  in  his  reference  does  not 
•abate  in  so  many  words  that  hs  considers  that 
the  verdict  of  the  ]ury  was  perverse  or  un- 
reasonable but  this  appears  to  be  his  opinion 
it  must  be  taken  that  the  Judge  has  only 
(referred  the  case  on  the  ground  that  in  his 
•opinion  the  verdict  was  perverse  and  un- 
reasonable: A.I.R.  1928  Mad.  1186,  Rel.  on. 

[P  281  0  1] 

(b)  Criminal  P.  C,,   S.  307— Duty  of   High 
Court  is  to  see  whether  verdict  is  unreason- 
able—Verdict contrary  to  or   unjustified   by 
•evidence  is  unreasonable. 

High  Court  has  to  consider  not  whether 
•a  verdict  is  wrong  but  whether  it  is  unreason- 
able. An  unreasonable  verdict  is  one  which 
is  contrary  to  the  evidence  or  at  least  totally 
unjustified  by  the  evidence  [P  281  C  2] 

G  H.  Thomas — for  the  Grown. 
S.  M.  Ahmed — for  Accused. 
Judgment. — This  is  a  reference  under 
S.  307,   Criminal   P.  C.,    by  the   learned 
Sessions  Judge  of  Luoknow  who  considers 
thab  the  verdict    given  by  a   jury  acquit- 
ting a    certain    Bhagwan    Din,  who    was 
•charged    with    the    offence    of    dacoity, 
should    not   be  allowed    to   stand.     The 
Judge    in  his    reference  does  not    state  in 
so  many  words  that  he  considers  that  the 
verdict   of  the  jury   was  perverse  or  un- 
reasonable   but   this   appears  to   be   his 
opinion  and  we  must  take  it  on  the  autho- 
rity of  the  Full   Bench  decision  of   the 
Madras  High  Court  reported  in  Veerappa 
Qoundaun  v.  Emperor  (l)  that  the  Judge 
has  only  referred  the  case  on  the  ground 
that  in  his  opinion  the  verdict    was  per- 
verse and  unreasonable. 

In  this  case  four  persons  were  charged 
with  dacoity  and  the  jury   acquitted  two 
And    convicted    the    other    two.     It    is 
therefore  evident  that  they  believed  that 
a  dacoity  was   committed  and   they  exer- 
cised their    intelligence   in   ascertaining 
which  of  the  accused  persons  were  guilty 
.And  which  were  innocent.     In  his  summ- 
ing   up  the  Judge  indicated   that  in    his 
-opinion  the  case  was  weakest  against  one 
Ajodhia,  who  was   acquitted  by  the  jury, 
strongest  against  Bhagwandin.  who   was 
also  acquitted  by  the  jury,  and  that   the 
case  againt  the  other  two  men    Durgadin 
-and  Oajadhar  stood  in  the  middle.   These 
two  men    were   convicted    by   the   jury. 
Now  if  the  Judge's  view  of  the  evidence 
is  correct,  it  may   well  be  that  the  view 

(1)  A.  I.  R.   1928  Mad.    1186=51   Mad.    956 
(F.B.). 


taken  by  the  jury  was  wrong.     But   we 
have  to  consider  not  whether  the  verdict 
was  wrong   but  whether  it  was  unreason- 
able.    An   unreasonable    verdict    is   one 
which  is   contrary  to  the  evidence  or  at 
loast  totally   unjustified  by  the  evidence. 
We  find  that  the  evidence  against   this 
man    Bhagwan    Din   was   that    ho  was 
identified  at    the  time  of  dacoity  by   two 
witnesses    Lachhminia    and    Maiku  and 
that  he  was  named  by  a  coaccused  named 
Naurang,   who  pleaded    guilty,   was  con- 
victed   on   his   own  plea   and  then    gave 
evidence   for  the  .Crown.     We  find    that 
the    two  men    who    have  been    convicted 
were   named  by    Naurang  and   identified 
each  by  one  witness,  Durgadin  by  Thakur 
Prasad  and  Gajadhar   by  Dularey      Con- 
sequently it  cannot  be  said  that  the  jury 
had  disbelieved  the   evidence  of  the  same 
identifying  witness   in  the  case  of    Bhag- 
wan Din  that  they  believed    in  the   case 
of  any   other  accused,     For  all  we  know 
the   jury  who  saw    these  witnesses   may 
have   had  good  reasons  for  disbelieving 
their   evidence    against    Bhagwan    Din 
It  does  not  follow    that   they  took   the 
same  view  of  the  witnesses  as  the  Judge 
Nor  were  they    bound  to    do  so.     Indeed 
the   Judge  in    his  summing   up  told    the 
jury  himself  that  he   had  merely    stated 
his  opinion  and  that  they  were  in  no  way 
bound  to  accept    his  opinion.     It  is  dim- 
cult   to  assess  the  value   of  any  witness 
who  merely  states  thfat  he  has  recognized 
a  person    during    the  commission    of  a 
dacoity.     It  is   difficult  for   the  judge   or 
jury  who  can  see  and  hear  that  witness. 
It  is  more  than  difficult  for  a  Court  which 
has  neither  seen  nor  heard  the  witness, 
and  has  only  a  brief   statement  on  paper 
from  which  to  form  an   opinion      More- 
over we  are  not  of  opinion  that  it  is  our 
duty  to  retry  the  case  and   form  an  opin- 
ion to  as  the  value  of  the  evidence.     All 
that  we  have  to   consider  is  whether    the 
verdict    of   the  jury  is   perverse  or  un- 
reasonable     Whether  the  the  jury  did  or 
did  not  believe  the  alibi    evidence  set  up 
by  this    Btugwan  Din,  the   discussion  of 
which  occupied  the  learned  Judge  nearly 
a  page  in  his   charge  sheet,  appears  to  us 
to  be  immaterial.     The  jury's  first  duty 
was  to  give  an  opinion  -as  to  the  prosecu- 
tion  evidence.     When  we  are   unable  to 
find  that  their  opinion  as  to  the  prosecu- 
tion evidence  was  perverse  or  unreasona- 
ble   we  oannot   go  on   to  consider    what 
their   opinion   may  have  been    as  to   the 
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evidence  for  the  defence.  Thus  we  are 
unable  to  concur  with  the  learned  Judge 
when  he  says  that  the  only  reason  he  can 
suggest  for  the  jury's  verdict  is  that 
Bhagwan  Din  produced  several  witnesses 
in  his  defence  and  that  the  jury  may 
have  believed  them.  Even  if  they  did 
believe  these  witnesses  that  again  would 
not  necessarily  be  unreasonable,  and  the 
jury  themselves  could  rely  on  the  warn- 
ing given  by  the  Judge  himseH  that  they 
need  not  accept  his  opinion  In  our 
opinion  this  is  a  reference  which  cannot 
be  accepted  We  therefore  return  the 
record  The  accused  Bhagwan  Dm  shall 
be  forthwith  released 

Reference  answered. 


/HK 
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STQART,  C.  J,  AND  BAZA,  J. 

(Sardar)  Nihal  Sm0/r-Defendant— 
Appellant 

v. 

B  Shishadhar  Singh—  Plaintiff—  Bes- 
pondent 

First  Appeal  No.  163  of  1928,  Decided 
on  12th  September  1928,  against  decree 
of  Sub-Judge,  Bae  Bireli,  D/-  19th  Sep- 
tember 1927 

*  (a)  Transfer  of    Properly    Act,    S.    98- 
Mortgagee  entitled  to  sell  or  foreclose    mort- 
gaged property  —  Mortgage  it  anomalous. 

A  mortgage  containing  a  clause  to  the  effect 
that  after  the  expiry  of  the  due  date  the 
mortgagee  shall  have  power  to  realise  the  en- 
tire amouut  found  due  by  aale  of  the  mort- 
gaged property  or  in  lieu  of  the  said  amount 
he  may  enter  into  possession 
gaged  property  by  having  it 
olearly  an  anomalous  mortgage, 

*  (b)  Civil  P.  C  ,    O.    34,    R. 
foreclosure     on      anomalous 
covered  by  R.  4 

A  suit  for  foreclosure  on  an  anomalous 
mortgage  is  covered  by  0,  34,  R,  4  :  18  I.  C. 
24,  Dtss,  from.  [P  282  C  2] 

M.  Wasim  and  Khaliq-uz-zaman  —  for 
Appellant 

Zahur  Ahmad,  Ah  Mohammad  and 
Wajid  Ah  —  for  Respondent. 

Stuart,  C  J  —  This  is  a  defendant's 
appeal  The  facts  are  these.  The  de- 
fendant executed  a  registered  deed  of 
mortgage  in  favour  of  the  grandfather  of 
the  plaintitf  on  8th  January  1928  for 
Bs  50,000.  The  mortgage-deed  contains 
these  words: 

"After  the  expiry  of  the  due  date  the  mort- 
gagee shall  have  power  to  realize  the  entire 
amount,  principal,  interest  and  compound  In- 
taro.sb  whatever  may  be  fcund  due  to  the  mort- 


of the  mort- 
foreclosed is 
[P  262  G  1,  2] 
4—  Suit  for 
mortgage  is 


gagee  with  costs  out  of  the  sale  proceeds,  by 
sale  of  the  mortgaged  property  or  in  lieu  of  the 
said  amount  due  he  may  enter  into  possession 
of  the  mortgaged  property  by  having  it  fore 
closed  according  to  the  law  for  the  time  being 
in  force." 

The  plaintiff  sued  for  foreclosure.  The 
defendant  did  not  contest  as  to  execution 
or  consideration  but  asked  that  the  relief 
should  take  the  form  of  a  deores  for  sale. 
The  learned  trial  Judge  refused  to  grant 
hifl  request,  and  gave  a  decree  for  fore- 
closure. The  defendant  appeals  against 
this  decree,  asking  that  a  decree  for  sale 
should  be  substituted.  The  learned 
counsel  for  the  appellant  has  argued  that 
the  mortgage  is  a  simple  mortgage,  and 
not  an  anomalous  mortgage.  We  do  notj 
agree  with  him  there  We  are  of  opinionj 
that  the  mortgage  is  clearly  an  anomalous 
mortgage  and  as  such  governed  by  the 
provisions  o[  S.  98  of  Act  4  of  1882.  The! 
rights  and  liabilities  of  the  parties  have 
to  be  determined  by  their  contract  as 
evidenced  in  the  mortgage  deed.  This, 
however,  only  goes  to  show  that  the 
mortgagee  has  a  right  to  come  to  Court 
and  ask  for  a  decree  for  foreclosure  or  a 
decree  for  sale  It  does  not  follow  from 
the  words  of  the  section  that  he  has  & 
right  to  direct  the  Court  which  relief  to 
grant  him,  and  the  matter  in  my  opinion 
is  clearly  covered  by  the  provisions  of 
O.  34,  B.  4  (2),  Civil  P  C.  This  was  a  suit 
for  foreclosure.  That  rule  states  that  in  a. 
suit  for  foreclosure  if  the  plaintiff  suc- 
ceeds and  the  mortgage  is  not  a  mort- 
gage by  conditional  sale,  the  Court  may 
of  its  own  motion  (these  words  have  been* 
added  as  far  as  Oudh  is  concerned),  and 
they  have  been  added  regularly  by  law, 
and  are  now  a  part  of  tlie  law,  pass  a  like* 
decree,  that  is  to  say  a  sale  decree  in  lieu, 
of  a  decree  for  foreclosure  on  such  terms 
as  it  thinks  fit.  Now  this  is  a  suit  for 
foreclosure  which  is  not  a  suit  on  a  mort-[ 
gage  by  conditional  sale,  and  in  my  opi-j 
nion  the  terms  of  this  rule  cover  a  suit 
on  an  anomalous  mortgage  It  has  been 
pointed  out  to  me  that  in  19L2  I  did  not[ 
hold  this  opinion  This  is  perfectly  true. 
I  find  that  in  that  year  I  wns  on  a  Bench 
with  Mr  Piggott  who  was  then  Judicial 
Commissioner.  He  decided  in  Baqar 
Ilusain  v  Balak  Ram  (l),  that  there  was 
nothing  in  Cl  2,  O  34,  B  4  which  could 
override  the  provisions  of  S  98,  T  P 
Act.  and  further  decided  that,  where  a* 
plaintiff,  in  the  case  of  an  anomalous 

(i)  p  ^"    "sTTaTar 
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nortgage  providing  both  for  foreclosure 
)r  sale  at  his  option,  sues  for  foreclosure 
)nly,  the  mortgagor  cannot  compel  him 
bo  accept  a  decree  for  sale.  This  was  the 
leoision  of  Mr.  Piggott  and  I  concurred 
ffith  it.  That  was  my  opinion  in  1912 
jut  it  is  not  my  opinion  now. 

I  have  looked  since  then  again  into  the 
law  on  the  subject.  I  find  that  0.  34, 
El.  4  (2)  is  based  upon  the  procedure  in 
;he  English  Conveyancing  Act  of  1881 
[t  is  a  procedure  which  was  introduced  in 
England  to  give  a  Court  direction  not  to 
mforoe  a  foreclosure  in  circumstances  in 
which  it  was  inequitable  to  foreclose 
Naturally  as  this  was  an  English  rule  it 
ip  pi  led  in  my  land  only  to  mortgages  in 
she  forms  known  in  England  but  the  con- 
clusion drawn  by  certain  commentators 
that  therefore  this  rule  can  only  apply  to 
English  mortgages  as  defined  in  S  53  of 
\ot  4  of  1882  appears  to  me  to  be  in  no 
ivay  justified.  It  was  the  opinion  of 
jhese  commentators  that  appears  to  have 
.nfluenoed  Mr.  Figgott  and  myself  in  ar- 
riving at  our  decision  in  1912.  But  a 
mbsequent  examination  of  the  question 
indicates  to  me  that  there  is  no  justifica- 
tion for  that  view.  The  Indian  Legis- 
lature clearly  intended  by  the  introduo- 
iioja  of  this  provision  to  allow  a  Court 
liscretion  to  substitute  for  a  rigid  fore- 
closure a  sale,  and  in  drifting  the  rule 
;he  legislature  wished  to  make  one  excep- 
tion and  one  exception  only  in  the  case  of 
i  suit  on  a  mortgage  by  conditional  aale. 
[t  was  perfectly  easy  for  the  legislature, 
f  it  had  wished  also  to  make  an  exoep- 
iion  in  favour  of  a  suit  on  an  anomalous 
nortgage,  to  have  said  so,  and  the  fact 
ihat  the  legislature  did  not  say  so  con- 
vinces me  that  a  suit  on  an  anomalous 
nortgage  is  not  exoepted  I  now  come 
;o  the  next  argument  of  the  respondent 
which  is  to  the  effect  that  the  Civil  Proce- 
lure  Code  cannot  override  the  substan- 
tive law  contained  in  the  Transfer  of 
Property  Act.  I  am  not  of  opinion  that 
t  does  override  the  substantive  law  con- 
fined in  the  Transfer  of  Property  Act 
or  there  is  nothing  in  8.  98,  Act  4  of 
L882  which  says  that  where  an  anoma- 
,oug  mortgagor  allows  an  option  to  the 
mortgagee  to  obtain  foreclosure  he  can 
jonapel  a  Court  to  grant  him  foreclosure. 
Ml  that  the  rule  lays  down  is  that  in 
certain  circumstances  the  Court  can  sub- 
fcitute  for  one  relief  another  relief.  I  am 
bus  of  opinion  that  the  Court  below  had 


a  discretion  to  grant  a  decree  for  sale  had 
it  wished  to  do  so  It  could  not  be  com- 
pelled to  grant  that  relief  but  it  could 
grant  that  relief  if  it  wished;  similarly 
here  we  can  if  we  wish  to  grant  that  re- 
lief. We  oannot  be  compelled  to  do  so. 
We  have  to  look  at  the  facts  to  see  whe- 
ther the  defendant  deserves  that  relief. 

The  facts  are  these.  The  property 
mortgaged  is  admittedly  worth  over 
Bs.  50,000.  The  annual  income  is  over 
Eg.  15,000.  Under  the  terms  of  the  deed 
the  amount  due  on  15th  January  1927 
was  Bs.  69,941-4-7.  It  i?  obvious  that,  if 
the  property  is  foreclosed,  the  plaintiff 
will  gain  an  advantage  to  which  he  is 
in  no  way  entitled,  and  in  these  circum- 
stances I  think  that  we  are  thoroughly 
justified  in  exercising  our  discretion  in 
the  defendant's  favour.  The  terms  of  the 
deed  were,  however,  far  from  onerous  and 
the  plaintiff  has  behaved  in  a  most  reason- 
able and  obliging  manner  towards  the 
defendant;  therefore  while  granting  the 
defendant  this  relief  I  consider  that  we 
should  grant  to  the  plaintiff  all  to  which 
he  is  reasonably  entitled.  I  therefore 
propose  to  substitute  for  the  decree  of  the 
Court  below  the  following  decree.  A  de- 
cree shall  be  passed  in  favour  of  the 
plaintiff  as  against  the  defendant  for 
Bs.  69,941-4-7  with  interest  at  4i  per 
cent,  compoundable  six  monthly  on  30th 
June  and  31st  December.  If  this  amount 
be  not  paid  on  or  before  the  llth  March 
1929  the  property  mortgaged  by  the  deed 
shall  be  sold  and  the  proceeds  of  the 
sale,  after  defraying  therefrom  the  ex- 
penses of  the  sale,  shall  be  paid  into 
Court  and  applied  in  payment  to  what  is 
declared  due  to  the  plaintiff  as  aforesaid 
together  with  subsequent  interest  and 
subsequent  costs,  and  the  balance  shall 
be  paid  to  the  defendant.  I  should  add 
the  following  condition.  The  decree  of 
the  lower  Court  for  costs  shall  stand  and 
those  costs  with  future  interest  at  6  per 
cent  from  the  date  of  the  decree  of  the 
lower  Court  shall  also  be  recoverable 
from  the  sale  proceeds,  Further  the  > 
defendant  shall  pay  his  own  costs  and  the 
costs  of  the  plaintiff  in  this  appeal  and 
those  costs  shall  bear  interest  at  6  per 
cent,  from  today's  date  and  shall  also  be- 
recoverable  from  the  sale  proceeds  and 
further  the  plaintiff  shall  be  entitled  to 
9  per  cent,  simple  interest  as  future  in- 
terest on  the  total  amount  due,  exclu- 
ding costs  from  llth  March  1929  if  the- 
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decree  be  not  satisfied  on  or  before  that 
-date. 

Raza,  J. — I  concur  in  .the  order  pro- 
posed. In  my  opinion  also  the  Court  be- 
low had  a  discretion  to  grant  a  decree  for 
sale  in  this  case  under  O.  34,  R.  4  (2), 
Sch.  1  Civil  P.  0.  Having  regard  to  the 
value  of  the  property  in  suit  I  think  the 
Decree  for  sale  should  properly  be  passed 
in  this  case. 

By  Court: — The  appeal  is  allowed  to 
the  extent  stated  and  the  decree  will  be 
.prepared  accordingly. 

M.N./R.K.  Appeal  allowed. 
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WAZIR  HASAN,  AG.  0.  J.,  AND 
PULLAN,  J. 

Sheo  Raj  and  others — Appellants. 
v. 

Ajudhiya  and  others — Respondents. 

Second  Appeal  No.  335  of  1928,  De- 
cided on  8th  January  1929,  against  de- 
cree of  Dist.  Judge,  Gonda,  D/-  llth 
August  1928. 

(a)  Limitation  Act,  Art.  44— Scope. 

Article  44  has  no  application  where  the 
suit  related  to  a  transaction  entered  into  by 
an  elder  brother  in  his  capacity  as  manager 
of  a  joint  Hindu  family.  [P  284  C  2] 

(b)  Hindu      Law— Joint      family— Sale     by 
3 manager  witbout  legal  neceiiity  ii  void. 

A  Bale-deed  by  the  manager  of  a  joint  Hindu 

family    of    ancestral    property   without   any 

Jegal  necessity    ia  void    from    its   inception  . 

A.  I.  R.  19-22  Oudh  257  ;    A.  I.    R.    1923   P.    C. 

189,    Rel.  on.  [P  284  G  2] 

(c)  Advene   poneiiion — Coiharer's  ponei- 
**ion  it  not    advene— Coiharers. 

Possession  by  a  cosharer  cannot  'JQ  adverse 
unless  it  is  coupled  with  some  act  which  IB 
equivalent  to  ouster  of  the  other  cosharor  : 
A.  T.  R.  1924  Oudh  266,  Rel.  on  ;  5  0.  W.  tf.-85, 
Dist.  [P  280  C  1] 

M.  Wasim  and  Kkaliq-uz-zaman — for 
Appellants. 

Bisheshwar  Nath  and  Bishambhar 
Nath—tor  Respondents 

Judgment.— This  2nd  appeal  arises 
-out  of  a  suit  brought  by  one  Ajudhia  and 
his  transferees  for  possession  of  a  share 
in  two  mahals  in  the  village  of  Bahama, 
which  were  originally  in  possession  of 
Dharmraj,  who  was  the  father  of  Ajudhia. 
In  the  plaint  it  was  alleged  that  the 
cause  of  action  had  arisen  when  the  de- 
iendants-appellants  raised  an  objection 
•in  the  revenue  Oourt  to  the  application 


made  by  the  transferees  of  Ajudhia  for 
entry  of  their  names  in  respect  of  this 
share.  It  WAS  also  stated  that  Ajudhia, 
brought  the  suit  within  three  years  of 
attaining  his  majority,  and  this  allega- 
tion gave  rise  to  a  contest  on  the 
question  of  fact  whether  Ajudhia 
was  less  or  more  than  twenty-four 
years  of  age  when  the  suit  was  filed. 
The  first  Court  found  this  issue  against 
him  and  clearly  deemed  that  it  was  the 
most  important  issue  in  the  Court  but 
it  also  found  that  the  suit  was  barred  by 
limitation  on  the  ground  that  the  ap- 
pellants before  us  had  attained  a  title 
by  adverse  possession.  The  District 
Judge  found  that  Art.  44,  Lim.  Act,  had 
no  application  because  this  suit  did  not 
relate  to  a  transaction  entered  into  by 
the  guardian  of  the  plaintiff,  but  by  his 
elder  brother  in  his  capacity  as  manager 
of  a  joint  Hindu  family.  This  view 
is  in  our  opinion  correct  ;  and  in  any 
case  the  plaintiff  was  not  required  to 
challenge  the  sale  deed  on  which  the 
contesting  appellants  rely,  because  it 
was  a  sale  deed  by  the  manager  of  a  joint 
Hindu  family  of  ancestral  property  with 
out  any  legal  necessity  and  as  such  was 
void  from  its  inception  :  see  Ram 
Narain  v.  Nand  Kumar  (l)  read  with 
Annada  Mohan  Boy  v.  Gour  Mohan 
Mulliok  (2). 

Although  this  was  the  principal  "point 
raised  in. the  Court  of  first  instance  and 
the  appellants  never  specially  pleaded 
title  by  adverse  possession  they  raised 
that  point  in  argument  in  both  the 
Courts  below  and  this  is  the  main  plea 
which  has  been  argued  before  us.  The 
appellants  are  transferees  by  virtue  of  a 
sale  deed  executed  by  Pateshar,  the 
elder  brother  of  Ajudhia,  in  the  year 
1907.  They  did  not  apply  for  mutation 
of  names  in  respect  of  this  property  un- 
til they  made  their  objection  to  the  ap- 
plication brought  by  the  transferees  of 
Ajudhia  They  plead,  however,  that 
their  possession  must  be  held  to  date 
from  the  year  1907  and  as  the  sale-deed 
by  which  they  obtained  possession  is  an 
invalid  document  their  possession  must 
therefore  be  held  to  be  adverse  to  Aju- 
dhiya and  his  brother  Biddam  deceased, 
whose  share  is  now  claimed  by  Ajudhia. 
The  lower  appellate  Court  has  pointed 

i)  A.  I.  R.  1922  Oudh  257=25  O.  0,  184^ 
A.  I.  B.  1923  P.  C,  -189=50  Gal.   929=50 
I.  A.  239  (P.  0.). 
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out  that  the  appellants  or  their  prede- 
oeasor-ia-feitle  in  whose  name  the  sale 
deed  was  executed  were  themselves  co- 
sharers  in  the-ma.ha.ls  in  suit  in  their  own 
right  even  before  the  sale  deed  was  exe- 
cuted. As  cos  hirers  they  were  entitled 
to  possession  of  the  property  and  failing 
definite  evidence  that  they  asserted  a 
different  title  than  that  of  cosharera 
after  the  execution  of  their  sale-deed, 
we  are  not  prepared  to  find  that  their 
possession  became  adverse  against  the 
other  cosharera  The  same  question 
CJLDQG  up  for  decision  before  one  of  us 
when  Additional  Judicial  Commissioner 
of  Oudh  in  a  case  :  Indarpal  Singh  v. 
Tkakur  Din  Singh  (3),  and  that  judg- 
ment expresses  the  views  which  this 
Beach  now  holds.  After  finding  that  the 
plaintiffs  and  the  defendants  were  co- 
owners  in  the  property  in  suit  the  judg- 
ment proceeds  as  follows  : 

"This  is  a  cardinal  point  in  subordination 
to  which  the  decision  of  tho  question  of  ad- 
verse possession  should  be  approached.  As 
Lord  Buckmastor  observed  in  the  case  of 
Hardit  Singh  v.  Gurmu,kh  Singh  ty),  posses- 
sion may  be  either  lawful  or  unlawful 
and  in  the  absence  of  evidence  it  must 
be  assumed  ce  be  the  former,  and  possesion 
is  lawful  whon  it  is  in  virtue  of  a  legal  title. 
In  the  case  of  Thomas  v.  Thomas  (5).  Wood, 
Vice-chancellor,  said  :  Possession  is  never 
considered  adverse  if  it  can  be  referred  to  a 
lawful  title.  This  dictum  was  quoted  with 
approval  by  Lord  Macnaghten  in  the  case  of 
Cured  v.  Appuhamy  (6). In  the  case  before  me 
it  is  admitted  that  tho  defendants  and  before 
them  their  ancestor,  Oohoha  Singh,  have  all 
along  been  in  possession  of  the  whole  of  the 
proparty  in  suit  and  in  enjoyment  of  the  pro- 
fits thereof.  In  the  circumstances  the  ques- 
tion to  be  asked  is  :  has  one  tenant-in-oom- 
mon  legal  title  to  tho  whole  7  If  he  has,  then 
the  defendants'possession  is  lawful  and  there- 
fore not  adverse.  It  is  well  established  that 
one  tenant-in-oommon  is  not  the  agent  of  the 
other  nor  is  there  any  fiduciary  relation  bet- 
ween them  :  Kennedy  v.  De  Tr afford  (7).  In 
a  clash  of  self  interest  and  duty  to  others 
the  law  will  compel  a  person  to  do  his  duty  : 
Hardoon  v.  Belilios  (8).  In  re  Biss  (9)  and 
Griffith  v.  Owen  (10).  But  one  tenant  owes 

(3)  A.  I.  E.  1924  Oudh  266=27  O.  C,  77. 

(4)  A.  I.  R.  1918  P.  C.  1. 

(5)  [1856]  2  K.  &  J.  79=4  W.  B.  -135=1  Jur, 
(n.  s.)  1160=25  L.  J.  Gh.  159. 

(6)  [1912]  A.  0.  230=105  L.    T.    886=81    L, 
J.  P.  0.  151. 

(7)  [1897]  A.  0.  180=66    L,    J.   Oh,    413=45 
W.  R.  671=76  L.  T.  427. 

(8)  [1901]  A.  C.  118=70  L.  J.  P.  0.  9=49  W. 
R.  209=17  T.  L.  R.  126=83  L.  T.  578. 

(9)  [1903]  2  Oh.   40=72  L.  J.  Oh.  473=61  W. 
R.  504  =88  L.  T.  403. 

(10)  [1907]  1  Oh.  195=76  L.    J.  Oh.   92=23  T. 
L.  H.  91=96  L.  T.  5. 


no  duty  bo  the  other  tenant-ln-common  ID 
raspaot  of  the  interest  of  the  latter  in  the 
common  property  though  he  has  a  duty  to 
share  the  advantages  acquired  in  hia  charac- 
ter as  such  with  the  other  tenant  :  White- 
and  Tuqlor 'a  Leading  cases,  Vol.  2,  Ketch  Vr 
Sandford  and  tho  notes  thereunder  ;  also  see?- 
3.  90,  Trust  Act  ('J  of  1882).  Tho  presumption. 
that  the  possession  of  one  co  tenant  of  the 
entire  common  property  is  lawful  seems  to  bj 
founded  on  'the  principle  that  between  two 
tenants-m-common  each  has  a  title  to  the 
whole  and  also  to  his  undivided  moiety  and 
each  13  said  to  be  seized  per  my  et  per  toutr 
that  is  each  co-tenant  has  the  entire  posses- 
sion as  well  of  every  parcel  as  of  the  whole. 

In  the  case  of  Kennedy   v.  De  Tr afford  (7)_ 
Lord     Herschel,    in    speaking    of   a     co-owner 
called  Dodson,  said  :  Dodson    was   an   owner 
of  his    property    the    owner    of  an    undivided- 
moiety,  it  is  true,  but  each  owner    of   an   un- 
divided moiety    is    none    tho    less    truly   an 
owner.       I  must    therefore    hold    that   prima» 
facie  tho  possession  of  tho  defendants    of   tha 
common    property    in    its  entirety     was    not- 
adverse  to  the  plaintiffs.     The  defendants  had. 
to  prove  that  the  possession  which  was   and  IB- 
not  prima  facie  adverse  had  or  has    become  so- 
in  reality. This  is  heavy  onus  whioh.the  defen- 
dants have  to  discharge.     It    is   clear   on    the 
authorities  that  the    fact    that   tho   plaintiffs- 
have  not  be  on  in  the  enjoyment  of    the    rents, 
and  proQts  of  the    property   in    suit  does   not 
establish  a  title  by  adverse  possession    in  tho 
co-tenant,  that  is,  the  defendants,    who    have 
enjoyed  such  profits,  tho   reason   of   the   view- 
being  that  it  is  consistent  wrth  the    legal  title 
in  the    co  tenant    in   possession,     It    may    be 
doubted  whether  the  old  rule  ol   English    law 
afterwards  abrogated  by  the  Statute    3    and    4, 
William  4,  Ch.  27,  S    12.  that  the   possession 
of  one  of  several  coparceners,   joint- tenants  or 
tonants-m  common  13    tho  possession   of   tha 
others  BO  as  to  prevent  tha   statuto   of    limita- 
tion   from    affecting   them   is     applicable   in 
India  to  "sharers  in  an  unpartitioned  agricul- 
tural villape."     See  the  decision   of   Viscount 
Gave  in  the  caso  of  N.  Varada  Pillai   v.    Jee- 
warathnammal  (11).     But    one  thing   IB  per- 
feotly  clear  that  tho  co-tenant    out   of  posses- 
sion starts  with  tho  presumption  in  his  favour 
that  the  possession    ol  tha  other  co-tenants 
is  not  adverse   but   lawful.    This   is  well-esta- 
blished by  a  series  of  decisions  of  their  Lord- 
ships of  the  Privy  Council  and  further  it    is 
equally  well  established   that    nothing    short 
of  ouster  or    something   equivalent;   to   ouster 
must  be  proved  by  the  co-tenant  in  possession 
in  order   to   bring   about   the   success   of    the 
plea  ol  adverse  possession:  Gore  a  v.Appuhamy 
(6),   Hardit    Singh   v.     Gurmukh     Singh  (4), 
M  ut  tun  ay  again  v.  Bnto  (12)  and  the  last  deci- 
sion of  Viscount  Oave  in  ,2V.  Varada    filial  v. 
Jecwarathnarmnal  (11)  already  mentioned,   In 
case  of  Jogendra  Nath  Eai  v  Baldco  Das    (18) 
decided    by     the     High    Court   of   Calcutta  a 
series  of  cases  are  noticed    in    support   of   the 

(11)  A.  I.  R.  1919  P.  0.   44=43  MaT.~T44^46 
I.  A    285  (P.O.). 

(12)  [1918J  A.  0   695=87  L.  J.  P.  0.  14G. 

(13)  [1908]  35  Oal,   961=6    0.   L.   J,   735=12 
O.  W.  N.  127. 


•286  Oudh         PANCHD  v.  DY.  COMMB.,  SULTANPUB  (Srivastava.  J.) 


1929 


-opinion  expreaaed  above.  From  the  same 
principle,  it  would  aeem  to  follow  that  auoh 
overt  acts  on  the  part  of  the  tenant  in  posses- 
sion aa  would  ordinarily  prove  the  adverse 
-character  of  the  possession  aa  against  a 
stranger  will  afford  no  evidence  oC  auoh 
character  aa  against  the  co-tenant,  the  reason 
being  that  those  aota  will  ba  found  to  ba  con- 
sistent with  tho  lawful  tibia  of  the  co-tenant 
in  occupation." 

In  the  present  cise  we  einnob  find  that 
there  has  been  anything  equivalent  to 
ouster  of  the  plaintiff.  The  appellants 
-did  nothing  to  assert  their  title  and  mere 
possession  was  not  inconsistent  with 
their  position  as  cnsharers  in  the 
rnahals  We  have  been  referred  to  a  de- 
cision of  a  Bench  of  this  Court  reported 
in  Bam  Narain  v.  Mannu  Lai  (14),  in 
which  it  is  alleged  that  a  different  view 
was  taken.  As  will  be  seen  from  a.  peru- 
sal of  that  judgment  the  point  on  which 
it  turned  was  that  the  oosharers  had 
successfully  asserted  their  rights  to  the 
sole  enjoyment  of  the  property  and  that 
there  had  been  an  ouster.  In  the  pre- 
sent ojise  we  find  no  assertion  and  no 
ouster.  We  fiid  therefore  thit  the  pos- 
session of  the  defend  intg-.ippoll.intg  was 
not  adverse  and  the  suit  was  not  barred 
by  limitation.  The  appcul  is  dismissed 
with  costs 

3.N./R.K.  Appeal  dismissed. 


(14) 
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SRIVASTAVA,  J. 

Panchu  and  others— Plaintiffs — Appel- 
laabs 

v. 

Deputy  Commissioner  of  Sultanpur 
and  others — Defendants — Respondents. 

Second  Appeal  No  157  of  1928,  Decid- 
ed on  8th  August  1928,  against  decree  of 
Addl.  Sub-Judge,  Sultanpur,  D/-  31st 
January  1928. 

(a)  Jurisdiction— Principle  of  waiver  ordi- 
narily does  not  apply— But  caie  ii  dif- 
iferent  when  party  doet  not  appeal  against 
the  order  about  jurisdiction  (Obiter). 

Ordinarily  it  IB  no  doubt  true  that  there  can 
•be  no  waiver  in  respect  of  a  plea  of  juriidic- 
tion  just  aa  much  as  consent  of  parties  cannot 
invest  a  Court  with  jurisdiction.  But  the 
(position  is  somewhat  altered  where  a  parky 
having  a  right  of  appaal  against  tho  order  de- 
ciding th£  plea  of  jurisdiction  has  allowed 
•that  order  to  become  final  by  not  filing  an 
appeal  against  it  :  A.  J.  R.  1914  P.  C.  140.  Ref. 

[P  287  0  1] 


(b)  Oudh    Rent    Act,    S.    108   (10)— Cl.    10 
does  not  apply  to  ejectment  by  third    person. 

Section  103,  01,  (10),  applies  only  to  those 
cases  where  the  tenant  has  been  illegally 
ejected  by  the  landlord  and  not  to  ejectment 
by  a  third  person.  [P  287  0  1] 

(c)  Landlord  and  Tenant —Tenant  not    get- 
ting enjoyment  for  full   term — Lease   term    ii 
not  extended. 

The  rmro  Faob  tint  the  tenant  has  not  been 
able  to  gat  full  enioymont  under  the  terms  of 
the  lease  for  it  fixod  ponod  has  not  the  effect  of 
extending  tho  period  ot  the  ledae  ay  fixed 
undor  Dorma.  [P  287  0  2] 

Hyder  Hiisein  and  A.  G  Mukerji — for 
Appellants. 

H.  K.  Ghosh  and  Naimullah — for  Res- 
pondents 

Judgment.— The  plaintiffs-appellants 
brought  the  present  suit  against  the  De- 
puty Commissioner  of  Sultanpur  as  re- 
presenting the  Court  of  Wards  Deara 
estate  and  three  others  for  possession  of  a 
few  plots  of  land  on  the  allegation  that 
in  the  year  1919  ths  Court  of  Wards  after 
ejecting  one  Da  wan  Singh  from  those 
plots  had  given  a  lease  in  respect  of  them 
to  the  plaintilfs  for  a  period  of  seven 
years.  The  plaintiffs  had  remained  in 
possession  of  the  holding  only  for  one  year 
when  they  were  dispossessed  by  Dawan 
Singh  who  had  been  successful  in  appeal 
in  his  suit  to  contest  the  notice  of  eject- 
ment and  had  obtained  on  order  through 
Court,  for  delivery  of  possession  in  his 
favour.  DAwan  Singh  remained  in 
possession  from  1920  until  June  1926, 
when  he  was  again  ejected  by  the  Courb 
of  Wards.  The  plaintiffs'  grievance  is 
that  the  Court  of  Wards  instead  of  allow- 
ing them  to  hold  them  for  six  years,  the 
balance  of  the  period  of  the  lease,  had 
let  out  the  lands  to  defendants  2  to  4 
The  plaintiffs,  therefore,  claimed  to  be 
entitled  to  possession  to  enable  them  to 
enjoy  the  lands  for  the  unexpired  period 
of  the  lease.  The  claim  has  been  dismissed 
by  both  the  lower  Courts. 

The  learned  counsel  for  the  Court  of 
Wards  has  raised  a  preliminary  objection 
against  the  hearing  of  the  appeal.  The 
objection  is  based  upon  S.  108,  Cl.  (10), 
Oudh  Rant  Act 

It  appears  that  the  defendants  in  tkeir 
written  statement  raised  a  plea  question- 
ing the  jurisdiction  of  the  civil  Court  to 
entertain  the  suit.  This  plea  was  suc- 
cessful in  the  first  Court  bub  on  appeal 
the  Subordinate  Judge  held  bhtfc  the  suit 
was  cognizable  by  the  civil  Court  and 
remanded  the  case  for  decision  on  the 
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onerits  under  0.  41,  B.  23,  Civil  P.  0. 
The  defendants  submitted  to  this  decision 
and  did  not  appeal  against  it  as  they 
were  entitled  to  do  under  O  43,  B.  1, 
Cl.  (u)  of  the  Code  The  learned  counsel 
for  the  defendants  has  relied  on  the  ob- 
servations of  their  Lordships  of  the  Judi- 
cial Committee  in  Maha  Prasad  Singh 
v.  Bamani  Mohan  Singh  (1)  in  which  a 
plea  of  jurisdiction  which  had  been  rais- 
ed in  the  trial  Court  but  abandoned  in 
the  Hi^b  Court  was  allowed  to  be  raised 
in  appeal  before  their  Lordships  In 
-dealing  with  the  plea  their  Luidships 

remarked    as  follows  : 

"  Seeing  that  it  IB  a  question  of  jurisdiction, 
and  depends  on  no  disputed  facts,  thoir  Lord- 
ships are  of  opinion  that  they  cannot  decline 
to  entertain  it,  although  it  is  not  specifically 
raised  on  tho  appeal,  more  especially  as  it 
necessarily  presented  itsolf  in  tha  argument." 

Ordinarily  it  is  no  doubt  true  that 
|  there  can  be  no  waiver  in  respact  of  a 
jurisdiction  just  as  much  as  consent  of 
'parties  cannot  invest  a  Court  with  juris- 
jdiotion.  Bat  the  position  in  this  case  is 
| somewhat  altered  by  reason  of  the  fact 
jthat  the  defendants  had  a  right  of  appeal 
(against  the  order  of  the  learned  Subordi- 
nate Judge  and  they  have  in  a  sense 
(allowed  that  order  to  become  final  against 
(them.  However,  it  is  not  necessary  for 
me  to  decide  the  question  in  the  present 
,  case  because  I  am  satisfied  that  the  plea 
jmust  fail,  on  the  merits.  S.  108,  Gl.  (10), 
jOudh  Bent  A«t,  applies  only  to  those 
joases  where  the  tenant  has  been  illegally 
ejected  by  the  landlord.  In  this  case  it 
is  admitted  that  the  plaintiff  had  not 
been  ejected  by  the  landlord  but  by 
Dawan  Singh.  I,  therefore,  in  agreement 
with  the  learned  Subordinate  Judge,  hold 
that  S.  108,  Cl.  (10),  does  not  bar  the 
claim. 

To  come  to  the  merits  of  the  appeal, 
the  learned  counsel  for  the  plaintiffs  has 
based  his  arguments  on  S.  43,  T.  P.  Aot, 
S.  94,  Truats  Aot  and  S.  18,  Specific 
Belief  Act.  There  is  no  evidence 
that  at  the  time  when  the  Court  of 
Wards  executed  the  lease  in  favour  of  the 
plaintiff  d  they  made  any  erroneous  re- 
presentation to  the  plaintiffs.  Further 
the  lene  distinctly  lays  down  that  it 
was  a  period  nf  seven  years  from  1327  to 
1333  Fasti.  It  is  admitted  that  Dawan 
Singh  w*9  ejejtai  at  the  end  of  1333 
Fasli.  So  it  seems  clear  that  at  that 

(1)  A.  I.  R.  1911  P.  0,   140=42   Oal,   116=41 
197  (P,0,). 


time  the  contract  of  transfer  relied  upon 
by  the  plaintiffs  did  not  subsist.  The 
learned  counsel  'for  the  plaintiffs  has 
ingeniously  argued  that  the  lease  was 
for  a  period  of  seven  years  and  as  the 
plaintiffs  were  deprived  of  enjoyment  for 
a  period  of  six  years  the  lease  must  be 
held  to  subsist  until  the  landlord  has  en- 
abled them  to  have  enjoyment  for  the 
full  period  of  seven  years  irrespective  of 
the  years  1327  to  1333  Fasli  mentioned 
in  the  lease. 

I  cannot  agree  with  this  contention    If 
for   any   reason   the   plaintiffs   have  not 
been  able  to  get  full  enjoyment  under  the 
terms  of  the  lease  they  may  or   may    notl 
have  their  remedies  against  the  landlord 
but  that  would  not  have  the  effect  of   ex- 
tending   the   period   of  the  lease  as  fixed 
under  the  terms.     I  am,  therefore,  of  opi- 
nion that  the  necessary  conditions  requi 
site   for    the  application   of   S.  43,  T.  P.! 
Aot  have  not  been  satisfied  in    this    case  ! 

It  follows  from  what  I  have  stated 
above  that  S.  94,  Trust  Act  and  S  18, 
Specific  Belief  Act,  also  cannot  help  the 
plaintiffs.  Assuming  that  other  condi- 
tions necessary  for  the  application  of 
S  94  aro  satisfied  it  is  not  possible  to 
say  that  when  the  Court  of  Wards  ob- 
tained possession  of  the  property  in  1926 
they  did  not  possess  the  whole  beneficial 
interest  in  it  or  that  the  plaintiffs  had 
any  such  interest  therein  when  the  can- 
tract  in  thoir  favour  was  no  longer  sub- 
sisting. Similarly  other  conditions  be- 
ing satisfied  S.  18,  Specific  Belief  Act, 
requires  the  lessor  "  to  make  good  the 
contract  "  out  of  the  interest  subse- 
quently acquired  by  him.  There  can  be 
no  question  of  making  good  the  contract 
when  contract  no  longer  subsists.  I  am, 
therefore,  of  opinion  that  the  period  of 
the  contract  relied  upon  by  the  plaintiffs 
having  expired  they  cannot  succeed  in  the 
present  suit.  The  result  is  that  the  appeal 
fails  and  is  dismissed  with  costs. 

B.E.  Appeal  dismissed. 
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PULLAN,  J. 
Ramji  Lai — Appellant. 

v. 

Subhadra  Kuar — Respondent. 
Appeal  No.  1  of  1929,  Decided  on  28th 
February   1929.    against  order    ef    Sub- 
Judge,   Malihabad,  Luoknow,    D/-   22nd 
September  1928. 
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(a)  Civil  P.  C.,  Sch.  2,  para.  1— Judgment- 
debtor  causing  removal  of  hit  property  from 
the  decree-holder'i  land  through  a  bailiff— 
Balif f  putting  in  a  bill  found  excessive— 
Muniif  asked  to  decide  the  matter' on  per- 
sonal spot-visit— Munsif  not  to  be  deemed  an 
arbitrator— Civil  P.  C.,  Sch.  2,  para.  16. 

Where  a  judgment-debtor  caused  removal 
of  hia  property  from  the  decree-holder's  laud 
through  a  bailiff,  and  where  the  bill  submit- 
ted by  the  bailiff  being  deemed  excessive,  the 
Munsitl  before  whom  the  oase  was,  was  asked 
to  decide  the  matter  personally  by  a  visit  to 
the  spot,  and  where  it  was  contended  that 
the  Munaifi's  decision  on  bho  matter  could  nob 
be  challenged  m  appeal  he  having  baen  ap- 
pointed an  arbitrator; 

Held,  that  the  Munsif,  was  nob  and  could 
not  be  ao  appointed  and  as  such  his  decision 
oould  be  challenged  in  appeal,  and  that  he  was 
merely  asked  to  inspect  the  locality,  the 
parties  agreeing  to  accept  his  decision. 
F  B  [P  288  02] 

(b)  Practice— Appeal— Same  Register  for 
appeals  under  S.  47,  Civil  P.  C.  does  not 
change  their  nature  for  calculating  fees. 

That  appeals  from  orders  under  S.  47  ap- 
pear in  the  same  register  as  appeals  in  regular 
auita  is  no  reason  for  regarding  them  as  such 
for  the  purposes  of  calculating  pleader's  fees. 

[P  288  02] 

Bnj  Nath  Shargha—ioi:  Appellant. 

Gayd  Prasad — for  Respondent. 

Judgment. — This  second  appeal  arises 
out  of  an  execution  matter  the  facts 
of  which  have  been  detailed  at  length 
by  the  Courts  below  All  that  I  have  to 
consider  is  whether  the  sum  which  has 
been  decreed  against  the  appellant  in  the 
matter  of  costs  has  been  rightly  awarded 
and  whether  there  has  been  some  ille- 
gality in  the  procedure  which  vitiates  the 
decision.  It  appears  that  when  the  case 
was  before  the  Munsif  the  judgment-debt- 
or realized  that  he  had  to  remove  a 
large  quantity  of  materials  from  a  plot  of 
land  belonging  to  the  decree-holder.  He 
found  it  difficult  and  expensive  to  do  so 
and  finally  allowed  the  materials  to  be 
removed  by  the  bailiff.  The  bailiff  put 
in  a  bill  and  the  judgment-debtor  thought 
it  an  excessive  bill.  Instead  of  produc- 
ing evidence  he  asked  the  Munsif  to  go 
to  the  spot  and  decide  the  matter  for 
himself.  The  Munsif  agreed  and  came  to 
the  conclusion  that  the  bailiff's  account 
was  right  and  passed  a  decree  accordingly, 
An  appeal  was  filed  against  this  decision 
and  the  learned  Subordinate  Judge  de- 
clined to  interferef  one  of  his  grounds  be- 
ing that  the  Munsif  had  been  made  an 
arbitrator  and  that  his  decision  oould  nob 
be  challenged  in  appeal.  This  therefore 
has  been  made  a  ground  of  appeal  before 
me.  I  do  not  consider  that  the  Munsif 
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appointed  an  arbitrator,  and  I  doubt 
very  much  whether  he  oould  have  been 
so  appointed.  He  was  merely  asked  bo 
inspect  the  localities  and  the  parties 
both  agreed  that  they  would  accept  his 
decision  as  to  the  cost  of  removing  the 
materials.  This  being  so,  as  pointed  out 
to  me  in  appeal,  the  Munsif  should*  hive 
written  a  note  of  inspection.  Probably 
because  the  parties  had  agreed  to  accept 
his  docision,  whatever  it  was  he  failed 
to  comply  with  this  rule.  But  he  stated 
the  grounds  on  which  he  came  to  ther 
decision  with  great  clearness  in  his  judg- 
ment and  in  the  appeal  preferred  before 
the  Subordinate  Judge  not  a  word 
has  been  said  as  to  his  failure  to  write- 
a  separate  note.  I  am  not  prepared  ta 
reverse  the  decision  of  the  Courts  below 
on  this  technical  plea  The  parties  gob 
the  decision  they  asked  for,  and  there  is- 
nothing  to  show  that;  the  decision  was  an* 
improper  one  or  passed  without  full  and 
careful  consideration.  I  have  now  been, 
asked  to  consider  that  the  Munsif  failed 
to  consider  an  objection  raised  by  the 
judgment  debtor  that  constructions  not 
standing  on  the  land  decreed  were  wan- 
tonly demolished.  It  is  true  that  some- 
such  application  was  made,  but  it  ia 
manifest  that  it  was  not  pressed  before- 
the  Munsif  and  it  does  not  appear  in  an 
intelligible  form  in  the  grounds  of  appeal 
preferred  to  the  Subordinate  Judge,  and 
it  is  evident  from  the  judgment  of  the 
Court  that  no  such  point  was  argued. 

There  remains  only  one  question, 
namely,  as  to  whether  the  pleader's  fee 
has  been  correctly  calculated  in  the- 
Court  below  It  was  oj.lculd.ted  at  5  per 
cent  as  though  this  were  an  appeal  in  a 
regular  suit.  The  reason  given  for  taking! 
this  view  is  the  curious  one  that  appeals' 
from  orders  under  S.  47  appear  in  the 
same  register  as  appeals  in  regular  suits. 
This  does  not  afiecfc  the  pleader's  fee 
chargeable  on  them  which  must  be  cal- 
culated in  accordance  with  para.  272 
(01.  9),  Oh.  7  of  the  Oudh  Civil  Digest. 
The  fee  should  be  calculated  at  1}  per 
cent  and  not  at  5  per  cent. 

I  therefore  allow  the  appeal  to  this  ex- 
tent, modify  tha  decree  of  the  Court  be- 
low and  allow  proportionate  costs  in  this 
appeal. 

F.R  /R.K.          Appeal  partly  allowed. 
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STUART,  C.  J.  AND  NANAVUTTY  J. 

Nanak  Prasad  Singh  and  others — De- 
fendants— Appellants. 
v. 

Oaya  Prashad  Singh  and  othets — 
Plaintiff — Bespondents. 

First  Appeal  No.  127  of  1927,  Decided 
on  3rd  May  1928,  against  decree  of  Sub- 
Judge^Fyzabad,  D/-  16fch  July  1927. 

Hindu  Law — Joint  family — Migration  of  a 
branch  of  family  doei  not  imply  separation. 

The  migration  of  a  branch  of  the  family  in 
itself  establishes  nothing  regarding  the  ques- 
tion of  jomtneaa  or  separation.  Members  of  a 
joint  Hindu  family  migrating  to  another 
district;  might  or  might  not  separate  from 
their  family.  [P  289  C  2] 

Bisheshiuar  Nath  and  Naimullah  — 
(or  Appellants. 

M.  Wasim — for  Respondents 

Judgment. — This  is  a  defendants'  ap- 
peal. The  suit  out  of  which  this  appeal 
arises  was  a.  suit  by  a  certain  Gaya 
Prasad  Singh  for  the  partition  of  his 
share  in  certain  property  in  the  Fyzabad 
and  Basti  Districts.  His  case  was  that 
there  was  formerly  a  family  of  Gaur 
Thakurs  resident  in  the  Fyzabad  Dis- 
trict. The  head  of  this  family  was  Buland 
Singh.  Buland  Singh  has  seven  sons 
Masanand  Singh,  Zinda  Ran] it  Singh  and 
Gajraj  Singh  and  three  others  with  whom 
we  are  not  concerned.  At  some  period, 
more  than  eighty  years  ago  some  members 
of  this  family  migrated  to  the  Basti  Dis- 
trict. At  the  present  moment  there  are 
residing  in  the  Fyzabad  District  Masa- 
nand Singh's  branch  and  there  are  resid- 
ing in  the  Basti  District  Gajraj  Singh's 
branch.  The  branches  of  Zinda  Singh 
and  Eanjit  Singh,  which  are  also  said  to 
have  settled  in  basti,  have  died  out  and 
the  branches  of  the  other  three  sons  have 
also  died  out.  This  suit  was  in  effect  an 
assertion  by  Gaya  Prasad  Singh  and 
other  members  of  the  Masanand  Singh's 
branch  that  their  branch  and  the  branch 
of  Gajraj  Singh  formed  a  joint  family  and 
an  assertion  by  the  members  of  the  Gaj- 
raj Singh  branch  that  this  was  not  the 
case  and  that  Masanand  Singh's  branch 
had  separated  from  Gajraj  Singh's  branch 
many  years  before.  The  contest  was 
acute.  The  dispute  was  of  distinct  im- 
portance for  the  basti  property  in  which 
the  members  of  the  Masanand  Singh 
branch  claimed  their  share  is  very  muoh 
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more  valuable  than  the  Fyzabad  pro- 
perty, which  is  possessed  by  the  mem- 
bers of  the  Masanand  Singh  branch  The 
learned  trial  Judge  has  decided  in  favour 
of  the  plaintiffs'  view  and  has  found  that 
the  two  branches  formed  one  joint  Hindu 
family  and  that  the  property  in  dispute 
is  all  joint  family  property.  It  is  against 
this  decision  that  the  present  appeal  is 
preferred 

The  suit  from  its  nature  was  not  an 
easy  suit  to  decide  We  note  that  the 
learned  trial  Judge  has  decided  it  very 
carefully  and  has  discussed  the  evidence 
with  great  intelligence.  The  first  pro- 
position to  the  effect  that  the  sons  of 
Buland  Singh  were  originally  joint  is 
established  clearly  upon  the  general  pre- 
sumptions of  Hindu  law  and  the  finding 
bo  that  effect  is  not  challenged  by  the 
learned  and  experienced  counsel,  who  has 
appeared  for  the  appellants.  Nor  is  it 
challenged  on  the  other  side  that  Zinda 
Singh,  Banjit  Singh  and  Gajraj  Singb 
migrated  to  the  Basti  District  more  than 
eighty  years  ago.  The  migration  in  itself 
establishes  nothing  ;  and  at  the  period 
when  they  are  said  to  have  migrated  the 
incident  was  of  little  or  no  significance. 
The  Fyzabad  District  adjoins  the  Basti 
District  from  which  it  is  separated  by 
the  Gogra  river.  At  that  period  the  Fy- 
zabad District  was  in  the  kingdom  of 
Oudh  and  subject  to  the  rule  of  the  king 
of  Oudh  and  the  Basti  District  was  ad- 
ministered by  the  East  India  Company. 
Changes  of  residence  were  not  unusual 
Members  of  a  joint  Hindu  family  migrat- 
ing to  another  district  might  or  might 
not  separate  from  their  family.  They 
might  or  might  not  make  acquisitions  of 
land  with  the  nucleus  of  family  funds 
They  might  or  might  not,  even  if  they 
made  acquisition  of  land  with  their  own 
funds,  incorporate  those  acquisitions 
with  the  joint  family  property.  The 
learned  trial  Judge  is  inclined  to  think 
that  the  family  had  ancestral  property 
in  Basti  District.  This  may  be  so,  but 
it  would  seem  unlikely  that  they  should 
have.  This  muoh  we  know  that  at  an 
early  period  a  portion  of  the  landed  pro- 
perty held  in  the  Basti  District  is  des- 
cribed as  maurusi  or  ancestral,  but  there 
is  some  reason  to  suppose  that  that  very 
property  had  been  purchased  about  the 
year  1844  by  Zinda  Singh  for  662  Far- 
rukhabadi  rupees  The  learned  trial 
Judge  has  found  that  there  could  not 
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have  beea    a,  great    nucleus  of    anoestral 
funds  in    the  hands    of    those    members 
who  migrated  to    the  Basti    District  but 
he  hat*  fouad  affirmatively  that  there  was 
some  unuleus  and  it  is  for  the  appellants 
to  disturb  the    finding  that   such   a  nuc- 
leus existed  and  that  the  Bisti   property 
was  bought    therefrom.     It  is    a    matter 
of  insuperable  difficulty    to   arrive  at  a 
close  conclusion    as    to  what    the    exact 
nucleus    of  family    funds  could    be  with 
Gaur  Thikurs,  who    resided  in  the  Fyza- 
bad  District  in    the  years    preceding  the 
annexation    of    Oudh      There    were    as 
many  methods  by  which  money  could  be 
obtained  in    those  days  as  they  sue  now, 
and  it  cannot  be  said  how  far  the  family 
funds  could  be  supplemented  by  the  dili- 
gence of  the  members.     A  Court    has   to 
fill  up  many  gaps  in  evidence  by    reason- 
ing in  such    matters  ;  and     granting  the 
fact  that  Zinda  Singh    had  obtained   662 
Farrukhabadi  rupees  in  the  year  1844,  it 
is  equally  difficult   to  see  how    he  would 
have  obtained    the  amount   from  his  sep- 
arate funds. 

Bat    the   question    of    acquisition     is 
not    the    only     question     here.      There 
is    considerable    evidence  of  the  tre it- 
meat    of    the  Basti    property   as    show- 
ing that  it  was  treated  as   joint  property 
belonging  both  to    the    family    members 
who  had  migrated  to  the  Basti    District 
and  the  members  who  had    remained  be- 
hind in  the  Fyzab&d  District.     This  evi- 
dence of   treatment  of    the    property  has 
been    considered  very    carefully  by   the 
learned  trial  Judge.     He    has  considered 
all  the    evidence  very    carefully.     There 
are  undoubtedly  many  difficulties  in   the 
case.     There    are   instances  of    previous 
partial  partition    in  the  family    without 
including  the    members    of    the  family 
generally  or    even  the    members  of   the 
branch  generally.     There  have   been  cer- 
tain splittings  off  and  certain  separations 
of  the    property    but    the  learned    trial 
Judge,  has,    in    our  opinion,   considered 
the  effect    of  these    partitions  and    con- 
sidered the  effect  correctly.     The  case  as 
we  have  said   was  a  difficult   case.     The 
decision  of    the  learned    trial   Judge  was 
a  decision  which    was  naturally  open  to 
critioizm    as  all    decisions    in    difficult 
oases  are     It  has  received  considerable 
critioizm  from  the  learned  senior  counsel 
who    represented    the  appellants.    This 
criticizm  has    been  eminently  fair  and 
intelligent  and  good  oritioizm  but  in  the 


end  it  has  not  been  able  to  satisfy  us 
that  the  decision  of  the  learned  trial 
Judge  upon  the  facts  is  incorrect.  We 
can  now  take  the  grounds  of  appeal  seri- 
atim. We  find  that  'the  learned  trial 
Judge  has  arrived  at  a  correct  conclusion 
in  holding  that  the  plaintiff  and  the  de- 
fendants 1  to  27  were  members  of  a  joint 
Hindu  family  at  the  time  of  the  institu- 
tion of  the  suit  and  has  arrived  at  a  cor- 
rect conclusion  in  holding  that  the  pro- 
party  in  question  was  their  joint  pro- 
perty. We  find  that  he  has  rightly 
repelled  the  suggestion  of  separation.  We 
find  that  he  has  correctly  held  that  the 
Bj,sti  property  was  not  the  self-acquired 
proporty  of  Bjili  Singh  and  his  descend- 
ants. We  do  not  consider  that  the  ques- 
tion as  to  whether  the  plaintiff-respon- 
dent was  to  be  considered  a  tenant-in- 
common  arises  or  has  any  effect  in  the 
matter.  We  agree  that  Ex.  13  is  admis- 
sible in  evidence  For  the  above  reasons 
we  dismiss  this  appeal  with  costs 
M.N./n  K.  Appeal  dismissed. 
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MlSRA,   J. 

Nakkoo  Das — Defendant — Appellant. 

v. 

Rab  Saran  Singh  and  another—  Plain- 
tiffs— Respondents. 

Second  Appeal  No.  353  of  1928,  Deci- 
ded on  25th  February  1929,  against  de- 
cree of  Addl.  Sub-Judge,  Sultanpur,  D/- 
5th  July  1928. 

(a)  Limitation  Act,  Art.  132 — Co-mortga- 
gor redeeming  entire  property  —  Suit  to  re- 
deem property  from  hii  hands  is  governed  by 
12  years'  limitation  to  be  reckoned  since 
when  redeeming  mortgagor  sets  up  advene 
possession. 

The  limitation,  which  governs  a  suit  brought 
by  a  Go-mortgagor  to  redeem  tha  property  from 
the  hands  of  the  other  co-mortgagor,  who  had 
redeemed  the  entire  proparby  mortgaged,  is  12 
year  a,  and  this  period  ia  to  be  reckoned  from 
the  date,  when  the  redeeming  co-mortgagor 
sets  up  his  adverse  possession  :  9  O.  C,  91  • 
4.  I.  R.  1927  Oudk  347  and  A.  I.  R.  1927  Ou,dh 
552,  Foil.  [P  291  0  Si] 

(b>  Transfer  of  Property  Act,  S,  95  —  Co- 
mortgagor  redeeming  entire  property  cannot 
claim  interest  on  excess  money  be  had  to  pay 
unless  he  gave  notice  that  he  would  charge 
interest. 

Where  a  co-mortgagor  redeeming  entire  pro- 
perty has  to  pay  excess  money  he  cannot 
claim  interest  on  such  excess  money  from  the 
other  mortgagor  when  the  latter  brings  a  suit 
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to  redeem  hia  share,  unless  he  gives  notice  of 
Jiia  intention  to  claim  interest  on  tho  excess 
Liuoney  paid  :  A.  I.  R.  1925  Bom.  464,  Rel.  on. 

[P  292  G  1] 

Hyder  HuseintuA  A.G.  Mukerji—lvr 
Appellant. 

Ghulam  Hasan — for  Respondents. 

Judgment. — This  is  an  appeal  arising 
tout  of  a  suit  for   redemption.     The   facts 
of  the  43.30  are  that  one  Bim  Harakh  and 
his  brother  Nanku  Singh  were  the  owners 
of  11    bighas   9   biswas   land    situate   in 
•village  Gopalpur,  District  Sultanpur  The 
plaintiffs-respondents  in  this  case  are  the 
flons   of    Nanku     Singh.      Nanku    Singh 
mortgaged   those  lands  for   Bs.   300  with 
one  Kanhaiya   Pandey   under    a  usufruc- 
tuary  mortgage     dated    18th     December 
1893  under  the   terms  of  which  the  mort- 
gagee was  to    remain  in  possession  and  to 
appropriate  the   profits  thereof  in   lieu  of 
his  interest.     Ho  was  to  pay  to  the  mort- 
gagor a  sum  of  Ba.  29  yearly  as  paramsana 
On  29th    December1  1896,    Bira    Harakh 
and  Nanku  Singh  sold  one  of  these    plots 
to   one   Sanmukh    Das   and    some  of  the 
plots  together    with  others  were  sold    by 
them  on  6th  January  1921,    to   the  same 
person.     The  mortgagee    Kdnhaiya  Panle 
did  not   get   possession  under    the  terms 
of  his  mortgage    and    sued    his   mortga- 
gors as  well  as  Sunmukh    Das,    the   pur- 
chaser, for  recovery  of    the  lands    mort- 
gaged   and   obtained   a    decree     on   7th 
March     1925        Sanmukh     Dis     subse- 
quently sued  Kanhaiya  Pande  for  redemp- 
tion of  the  property  purchased    by  him. 
The  case  was    compromised  on  18th  De- 
cember 1893,  and  by  virtue    of  the    com- 
promise redemption   was  allowed  to  San- 
mukh  Das  on  payment  of  Bs  300  the  sum 
due  under  the  original  mortgage   and  au 
additional    sum  of   Bs    325    which   the 
mortgagee    claimed   on    account   of   the 
profits   of  which  they  were  deprived  dur- 
ing the  time  that  the  mortgagors  had  re- 
mained in  possession.     Sanmukh  Das  got 
into  possession  of  the  entire  mortgaged 
property  by    virtue  of  this  decree  on  14th 
July  L9L5.     Sannukh    Dtts   is  dead   and 
the  defendant   appellant    Mahant    Nanku 
Das    is   his    sucoessor-in-interest.     Bam 
Harakh,  and   Nanku,  the  original  mort- 
gagors,  are  also  dead   and    the   plaintiffs 
are  their    suooessors-in-title.     The  plain- 
tiffs have  now    brought  the  present  suit 
•for  recovery  of  the  mortgaged  property 
with  the  exception  of   those  plots  of  land 


which  were   sold   by   them   to   Sanmukh 
Das. 

The    suit  was    contested    on   various* 
grounds  but  for  the°purposes  of  this  appeal 
it  is  only    necessary  to  consider   two    de- 
fences, namely  one  in  regard  to  limitation 
and  the  other  in  regard  to  interest      The 
plea  of  limitation  is  based   on  the  ground 
that  the  present   suit  for   redemption  has 
been  brought  after  12  years  from  the  date 
of  the  decree  passed  in  favour  of  Sanmukh 
Das.     The  payment    made   by   Sanmukh 
Das  was  on    llth  February  1915,  though 
possession  was    obtained  by  him  on    14th 
July  1915.     Tho    present  suit   has   been 
brought  on  llth  October  1927.     The  plea 
.is  to  interest  is  based  on  the  ground  that 
the  predecessor-in-title  of  the   defendant- 
appellant  had  to  piy   a  sum  of  Bs..325  in 
addition  to  the  sumof  Bs.'SOO,  which  was 
the  principal  money  entered  in  the  mort- 
gage deod.      He  was,    therefore,   it   was 
oontendei,    entitled  to  claim  interest    on 
this   amount       Both   the   Courts   below 
have  thrown  out  these  two  contentions  of 
the   defendant- appellant    and    they    have 
again  been   urged  before  me  in  second  ap- 
peal. 

After      hearing   the  arguments   of   the 
learned  counsel  for  the  appellant  I  am  of 
opinion  that    the  decision    arrived   at    in 
this  (use  by  the   Courts  below    is  correct, 
and  should  not  be    disturbed.     As  bo    the 
point  of  limitation  I    may  state   that    so 
far  as  the    province  of  Oudb  is  concerned 
the  law  relating  to  the  position  of  a   co- 
mortgagor  redeeming  the  entire  property 
was  laid  down  injdakhdum  Khan  v.  Mt. 
Jadi  (l)      In  thut  case  it    was  held    by  a 
Bench  of  the  late  Court   of    the   Judicial 
Commissioner  of  Oudh  that  the  limitation 
which  should  govern    a  suit  brought  by  a 
co-mortgagor  to  redeem  the  property  from 
tli a  hands  of  the  other  co-mortgagor,  who 
had  redeemed  the    entire  property    mart 
gaged,  was  12  yoira,  but  this    period  was 
to  be  reckonei  from   the  date,    when   the 
redeeming  co-mortgagor   sets  up   his   ad- 
verse possession.      The    point   of    view 
taken  in    that  case  was  that  a  redeeming 
co-mortgagor  could  not   be  supposed  to  be 
in  the    position  of  a   mortgagee,   but  t he- 
ather co-mortgagors,  who    wish    to    seek 
redemption   mast    bring     their  suit   for 
possession  within  12  years  from  the  data 
when  the  redeeming  oo- mortgagor  sets  up 
his  adverse  possession.    In   the   present] 
Tl)"[1906J  9  0,  0.  91,  ~~" 
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case  there  is  no  proof  that  the  defendant" 
appellant  or  his  predecessor-in-title  ever 
set  up  his  adverse  title  in  regard  to  the 
land  in  suit.  I  am  in  entire  agreement 
with  the  view  of  law  laid  down  in  the 
above  case  and  so  far  as  I  am  aware  fcho 
case  has  been  consistently  followed  in 
Oudh  :  vide  Wajihuddin  Asharf  v 
Ahmad  Ashraf  (2)  and  Bameshwar  v. 
Sheo  Rani  (3).  I,  therefore,  overrule  the 
plea  of  limitation  urged  in  this  case. 

As  to  the  plea   relating   to   interest   I 
may  refer    to   a  recent   decision    of    the 
Bombay  High  Court   reported    in    Gafur 
Imam  v   Amir   I  sab  (4)      In  that  case  it 
was  held  that  in  a   case  like  the   present 
the  claim  for   interest  could  not  be  main- 
tained unless  the  redeeming  co-mortgagor 
had  given  notice  that  he  would  claim  in- 
terest on    the   excess  m  amount    of    money 
paid  by  him.     In    the  present  case  it   is 
clear  that  the  defendant-appellant  and  his 
predecessor- in    title     have   remained   in 
possession  of  the  property  mortgaged  after 
redeeming  It  from  the  mortgagee  and  have 
enjoyed  the  profits    thereof.     It  is  argued 
on  behalf  of  the  defendant-appellant  that 
the  profits  were  enjoyed   by  the  appellant 
and  his   predeoessor-in-title  in  lieu  of  the 
sum  of  Rs.  300  only.     I  amx  .unable  to  ac- 
cept this  argument.     I  think  the  conduct 
of  the  defendant-appellant  and  of  his  pre- 
deoessor-in-title   shows     explicitly    that 
they  have  impliedly  agreed  to  take  profits 
of  the  property  in   lieu  of  the  interest   of 
the  entire  sum   paid    by  them.     If   they 
desired  to    charge  any  interest  they  could 
have  given  notice  of  their  intention  to  do 
so  to  their  co-mortgagors,  and  if  the  latter 
had  delayed  redemption,  they  might  have 
been  heard  to  say  that  they  were  entitled 
in  equity  to  claim  interest      In    the    ab- 
sence of  such  an  intention  I  do  not  think 
that  the    defendant-appellant    can   claim 
interest  when  he  is  in  possession   of   the 
property  and  has  been  in  enjoyment  of  the 
profits  thereof  presumably  in  lieu  of   the 
interest  of  the  entire  amount  paid  by  him 
for  redemption. 

The  plaintiffs  also  filed  cross-objections 
but  they  were  not  pressed  at  the  time  of 
the  argument.  They  are,  therefore,  dis- 
missed with  costs.  This  appeal,  there- 
fore, fails  and  is  dismissed  with  costs. 


S.N./R.K. 


Appeal  dismissed. 
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(2)  A.  1.  R.  1927  Oudh  847=2   Luok.  G18. 

(3)  A.  I.  R.  1927  Oudh    652. 

(4)  A.  I.  R.  1925  Bom,  484^49  Bom,  591. 


Imami— 'Plaintiff — Appellant, 
v. 

Ibrahim  and  others — Defendants — Res- 
pondents.* 

Second  Appeal  No  187  of  1928,  Deci- 
ded on  13th  August  1928,  against  decree 
of  Sub-Judge,  Sultanpur,  D/-  L8th  Jan- 
uary 1928. 

(a)  Acquiescence — Plaintiff's  connivence  at 
defendant'!  building  in  plaintiff's  land— De- 
fendants having  bona  fide  belief  that  they 
possess  good  title  to  the  property— Plaintiff '» 
bringing  a  declaratory  suit — Plaintiff's  claim? 
cannot  be  decreed,  on  ground  of  acquies- 
cence—Evidence  Act ,  S,  115. 

Whare  tho  defendants  built  on  the  plain- 
tiff's land  on  the  bona  fide  belief  that  they 
had  a  good  title  to  the  property,  the  large  in- 
vestment they  made  being  evidence  of  their 
bona  fide  belief,  and  where  the  plaintiffs  never 
objected  to  the  infringement  upon  his  right 
though  they  knew  of  the  mistaken  belief  of 
the  defendants  and  thug  encouraged  the  de- 
fendants in  their  building. 

Held  .  that  when  the  plaintiff  brought  a 
declaratory  suit,  it  could  not  be  decreed,  the 
plaintiffs  being  estopped  by  the  doctrine  of 
acquiescence.  Willmott  v.  Bar  bar,  (1880)  15  Ch. 
D.  96  and  A.  I.  R.  1927  Oudh  66,  Rel.  on. 

[P  293  C  2] 

(b)  Specific  Relief  Act,  S,  42— Discretion, 
of  Court. 

Grant  or  refusal  of  declaration  is  discre- 
tionary with  the  Court.  [P  294  G  1] 

Mohammad  Ayub  for  Naimullah — for 
Appellant. 

H  Husam — for  Respondent  3. 

Judgment. — This  is  a  second  appeal 
by  the  plaintiff  arising  out  of  a  suit  for  a 
declaration  in  respect  of  a  l/9th  share  in 
a  house  and  ahata  standing  on  plots  167 
and  263  and  in  the  alternative  for  posses- 
sion of  the  same.  The  suit  was  based  on 
the  allegation  that  the  house  and  ahata 
in  question  belonged  to  one  Shubrati, 
who  died  about  50  years  ago.  On  his 
death  the  property  remained  in  the  pos- 
session of  his  son,  Fir  Bakhsh,  who  died 
about  4  years  ago.  The  plaintiff  claimed 
as  heir  of  Fir  Bikhsh. 

It  may  be  stated  at  the  outset  that  t he- 
plaintiff  did  dot  pay  any  Court-fee  as  re- 
gards the  alternative  relief  for  possession 
So  the  suit  has  been  treated  by  the  Courts 
below   and  must  be  considered  to   be  one 
merely  for  a  declaration  in  respect  of  fch» 
plaintiff's  title.     The  defendants  2  and  3 
resisted  the  suit  on  the  ground  that   the* 
property    really    belonged    to    one    Alt 
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Bakhsh  aad  that  it  devolved  on  defendant 
1  as  the  sole  heir  to  the  property  and 
that  defendant  1  executed  a  sale-deed 
in  repect  of  it  in  March  1925  in  favour  of 
defendants  2  and  3  for  a  sum  of  Rs.  200. 
The  property  at  that  time  consisted  of 
a  plot  of  land  with  a  small  kachoha  that- 
ched house  standing  on  part  of  it.  De- 
fendants 2  and  3  have  subsequently  put 
up  a  substantial  building  on  the  plot. 
They  pleaded  that  these  constructions 
were  ma'Ae  in  the  knowledge  of  the  plain- 
tiff, who  stood  by  allowing  the  defendants 
to  proceed  with  the  construction  with- 
out any  objection.  So  it  was  pleaded  that 
the  plaintiffs  having  acquiesced  in  the 
•construction  were  estopped  from  main- 
taining the  suit. 

This  plea  of  acquiescence  has  been 
accepted  by  both  the  Courts  below. 

So  far  as  title  to  the  property  is  con- 
cerned the  finding  of  the  lower  appellate 
Court  is  to  the  effect  that  the  plaintiffs 
were  entitled  to  a  share  in  the  property 
as  heirs  of  Fir  Bakhsh.  It  has  also 
been  found  that  defendant  1  has  a 
-shire  equal  to  that  of  each  of  the  two 
plaintiffs.  The  contention  which  has 
been  pressed  by  the  learned  counsel  for 
the  plaintiffs  in  support  of  the  appeal  is 
that  the  defendants  have  failed  to  prove 
the  necessary  elements  justifying  a  find- 
ing of  acquiescence  in  their  favour  and 
reliance  has  been  placed  upon  the  obser- 
vations of  Fry,  J.  in  Willmott  v.  Bar  bar 
(1)  as  quoted  in  Mustafa  Husain  v. 
Saidul  Nisan  (2). 

No  doubt  the  learned  Subordinate 
Judge  hag  not  categorically  dealt  with 
each  one  of  the  elements  laid  down  in 
the  case  of  Willmott  v.  Barbar  (l)  but 
I  am  satisfied  that  the  circumstances  in 
the  present  case  are  sufficient  to  estab- 
lish all  the  necessary  ingredients  for  a 
•case  of  acquiescence  I  also  take  it  that 
when  the  learned  Subordinate  Judge 
finds  that  the  defendants'  case  as  regards 
acquiescence  has  been  made  out  his 
finding  implies  that  in  his  opinion  the 
necessary  elements  have  been  estab- 
lished. 

The  circumstances,  on  which  reliance 
iias  been  placed  by  the  learned  counsel 
for  the  defendants  are  that  the  plaintiffs 
•are  close  relations  being  the  first  cou- 
•flin  of  defendant  1.  They  are  all 

(1)    [1880]    15  Oh.  D.   96^43   L,   T.   95=28 

W.  R.  911. 
<9)  A.  I.  R.  1927  Oudh  66. 


residents  of  the  same  village.  When 
the  sale-deed  was  executed  by  defen- 
dant; 1  in  March  1925  plaintiff  2  was 
present  at  the  execution  of  the  deed  and 
signed  it  as  an  attesting  witness.  In 
this  sale-deed  defendant  1  described 
himself  as  the  sole  owner  of  the  pro- 
perty. It  has  been  found  by  the  lower 
appellate  Court  and  the  finding  is  sup- 
portei  by  evidence  that  shortly  after  the 
sale-deed  defendants  2  and  3  started 
with  the  construction  of  a  substantial 
building  on  the  plot  and  that  plain- 
tiffs 1  and  2  were  both  present  in  the 
village  while  the  constructions  were 
going  on  The  plaintiffs  had  no  doubt 
pleaded  that  they  had  protested  against 
the  construction  but  tho  evidence  re- 
garding it  has  been  disbelieved  by  both 
the  Courts  below.  Under  the  circum- 
stances there  can  be  no  doubt  that  the 
defendants  2  and  3  were  acting  under  a 
bona,  fide  belief  that  they  possessed  good 
title  to  the  property  under  the  sale-deed 
which  they  had  obtained  from  the  defen- 
dant 1.  It  must  also  be  presumed  that 
the  plaintiffs  knew  of  their  title.  It  is 
not  denied  that  the  defendants  have  ex- 
pended money  on  the  faith  of  their  mis- 
taken belief  regarding  their  own  title 
under  the  sale-deed.  The  defendants' 
case  was  that  they  had  spent  not  less 
than  Rs.  4,000  in  the  construction  A 
Commissioner  was  appointed  who  in- 
spected the  place  and  reported  that  the 
value  of  the  constructions  amounts  to 
about  Rs.  3,000.  It  is  impossible  to 
think  that  the  defendants  could  have 
invested  so  much  money  in  the  building 
without  a  bona  fide  balief  in  the  sonp 
ness  of  their  title  Lastly  I  can  aalely 
presume  that  the  plaintiffs  knew  that 
the  defendants  were  acting  under  the 
mistaken  belief  of  their  rights  because 
plaintiff  2,  as  I  have  stated  before 
was  an  attesting  witness  to  the  sale-deed 
and  therefore  knew  very  well  of  the 
transaction. 

The  fact  that  plaintiff  2  was  present 
jit  the  time  of  the  execution  of  the 
sale-deed  and  attested  it  and  the  fact 
that  plaintiffs  did  not  raise  any 
protest  against  the  constructions  show 
that  they  by  their  silence  and  conduct 
encouraged  the  defendants  in  expending 
money  over  the  constructions.  I  am 
therefore  satisfied  that  all  the  necessary 
elements  have  been  tully  made  out  in 
the  present  case. 
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The  lower  appellate  Court  has  also 
held  that  in  view  of  the  conduct  of  the 
plaintiffs  in  the  present  case  the  Court 
was  justified  in  refusing  to  grant  the 
declaration  sought  by  them.  Qrant  of 
a  relief  for  declaration  being  in  the 
discretion  of  the  Court  I  am  not  pre- 
pared to  hold  that  the  Court  exercised 
an  improper  discretion  in  refusing  the 
declaration  in  the  circumstances  of  this 
case 

The  appeal  therefore  fails  aacl  13 
dismissed  with  costs 

P.R  /U.K.  Appeal  dismissed. 


A  I  R  1929  Oudh  294 

MISRA  AND  BAZA,  JJ. 

B  Bajtiinrji  Ldl — Decree-holder — Ap- 
pellant 

v. 

-ftaw  H a> a/c— Judgment-debtor — Res- 
pondent. 

Execution  Decree  Appeal  No.  75  of 
1928,  Decided  011  19th  February  1929, 
against  order  of  Sub-Judge,  Partab- 
garh,  D''-  9th  August  1928 

Civil  P.  C.,  O  21,  R.  71— Miftdescription 
of  property  in  sale  proclamation  by  knowing 
decree-holder— Defaulting  purchaser  misled 
constitutes  fraud  —  Defaulting  purchaser 
cannot  be  made  answerable  for  deficiency — 
O.  21,  R.  66. 

Where  the  decree- holder  has  succeeded  u\ 
misleading  the  defaulting  purchaser  to  bid  a 
high  price,  by  giving  a  misdescripbiou,  or  b) 
withholding  information  as  to  encumbrances 
which  it  was  his  duty  to  notify,  his  aoU  con- 
stitute fraud  and  aa  fraud  vitiates  and  cor- 
rupts everything  and  no  person  can  be  al- 
lowed to  dariva  an  advantage  by  his  fraud,  the 
defaulting  purchaser  cannot  be  made  answer- 
able for  the  deficiency  :  16  Cal.  535  ,  25  Cal. 
00  Foil.  ,  41  Mad.  474,  Dist.  [P  295  C  2] 

Radha  Krishna — for  Appellant. 

Ilardhian  Chandra — for    Respondent;. 

Judgment  — This  is  a  second  appeal 
from  an  order  of  the  Subordinate  Judge, 
Parbabgarh,  dated  9th  August  1928  alnrni- 
ing  an  order  of  Munsif,  Partabgarh, 
dated  3rd  May  1928  in  execution  pro- 
ceedings. 

The  facts  relevant  to  the  appeal  are 
aa  follows  : 

Bajrangi  Lai,  appellant,  held  a  decree 
against  one  Ramdin.  The  decree  was 
passed  on  the  basis  of  a  mortgage.  Borne 
plots  in  village  Paniari  and  some  other 
plots  in  village  Sahjanpur  were  to  be 


sold  in  execution  of  the  decree.   Bajrangi 
Lai  applied  for    the  sale  of  the    property 
in  execution  of  the  decree.     The  sale  was 
fixed,  the    first  time,  for    20th    Jaunary 
1926.    No  encumbrance  was  shown  in  the> 
sale    proclamation        The    Paniari   pro- 
perty wag  valued  at  Bs.  342-12-0  and  the- 
Sahjanpur    property    at    Bs.     169-12-0. 
There    were  no    bids  on    20th    January 
1926  and    the  sale  was,   therefore,    post- 
poned     The  next  date  fixed   for  sale  was 
20fch  March  1926      A  fresh    sale    procla- 
mation was    issued  and  no  encumbrance 
was  shown  in  that  proclamation  also.    It- 
contained  the    same  particulars   as    were 
given  in  the  first  sale  proclamation     The 
property  was  sold    on  20th  March    192& 
in  two  lots.     The  first  lot  was  of  Paniari 
property  and  the  second  lot  of  Sahjanpur 
property.     There    is  no  dispute    in    this 
case  about  Sahjanpur  property  which  was 
sold  to    Elm    Harakh    (respondent)  for 
Bs  405      The    dispute  in  this  case    rel- 
ates to  the  Paniari  property  only.     There> 
was    competition    between    the    decree- 
holder  (appellant)  and  Bam  Harakh  (res- 
pondent) in   respect  of  the   first   lot  (i.  e. 
Paniari  property)      The  bids  made  by  the 
decree-holder   were  pre-empted    by    Bam 
Harakh  who  was    a  cosharer  in    the  vil- 
lage   Paniari.      The    last     bid    was    of 
Bs   1,000  Bam  Harakh  deposited  twenty 
five  percent,  of  the  purchase  money  under 
O   21,  B.  84,    Civil  P    C      However,    ha 
failed  to  deposit    the  full  amount  of    the 
purohase  money  within  fifteen  pays  from 
the  date  of  sale  under  0.  21,  B.  85      The 
result  was  that  the  property  was  ordered 
to  be    resold  and  Bam    Harakh,    the  de- 
faulting purchaser,  forfeited    the  amount 
deposited  by  him  under  0   21,  B.  84.     A 
fresh  proclamation    for   sale   was    issued 
under  0   21,    B  87  and  it   contained  the 
same  description  of  the  Paniari  property 
as  noted  in  the    previous   proclamations. 
No  encumbrance  was  shown    in  this  sale 
proclamation  also    The  sale  was  fixed  for 
20th  October  1927.  The  judgment-debtor 
however,   applied    for    postponement  of 
sale  on  that   date      His  application    was 
granted  and  the    sale  was    fixed   for    3rd 
November  1927     On   that  date  the  pro- 
perty was  sold  for  Bs.  500  only    and  was 
purchased  by  the   decree- holder    himself 
at  the  auction  sale 

The  decree-holder  having  thus  pur- 
chased the  property  applied  on  20th  Ja- 
nuary 1928  for  recovery  of  the  deficiency 
of  the  price  (Bs  500),  from  the  default- 
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ing  purchaser  Bam  Harakh,  under  O.  21, 
B.  71,  Civil  P.O. 

This  application  was  resisted  by  Bam 
Harakh  on  various  grounds.  He  pleaded 
inter  alia  that  the  decree-holder  was 
guilty  of  fraud  in  not -having  shown  the 
prior  encumbrance  of  1909  in  the  sale 
proclamation.  He  contended  that  the 
decree-holder  being  guilty  of  fraud  could 
not  take  advantage  of  his  own  fraud. 

We  should  like  to  note  that  the  prior 
encumbrance  of  1909  was  a  mortgage  in 
favour  of  one  Sita  Bam  for  Bs.  50  in  res- 
pect of  certain  property  including  the 
property  in  dispute.  A  suit  was  brought 
by  Sita  Bam  on  the  basis  of  that  mort- 
gage on  15th  December  1921  The  pre- 
sent decree-holder,  Bajrangi  Lai,  was 
also  a  party  to  that  suit  The  claim  was 
decreed  for  Bs.  600  odd  in  that  suit  on 
30th  March  1922  Though  Ba]rangi  Lai 
had  full  knowledge  of  this  encumbrance, 
he  failerl  to  show  it  in  the  sale  pro- 
clamation which  was  issued  in  execution 
of  his  decree.  His  own  agent  filed  an 
affidavit  stating  that  the  property  in  dis- 
pute was  not  subject  to  any  encumbrance. 
This  affidavit  was  of  course  a  false 
affidavit. 

The  lower  Courts  rejected  the  decree- 
holder's  claim  for  deficiency  of  price  on 
the  giound  that  ho  was  guilty  of  fraud 
and  could  not  be  allowed  to  take  advan- 
tage of  bis  own  fraud 

Bajrangi  Lai  decree-holder  has  now 
come  to  tbis  Court  in  second  appeal. 

We  think  there  is  no  substance  in  this 
appeal. 

The  finding  of  the  lower  Courts  that 
the  decree- holder  is  guilty  of  fraud  in 
this  matter  is  based  upon  admissible 
evidence  and  cannot  be  impugned  in 
second  appeal  There  is  no  doubt  that 
he  is  guilty  of  fraud  and  that  his  conduct 
is  very  objectionable,  He  got -.the  sale 
proclamation  issued  without  showing  the 
encumbrance  to  which  the  property  was 
subject.  His  own  agent  filed  a  false  affi- 
davit stating  that  the  property  was  not 
subject  to  any  encumbrance  He  then 
competed  with  Bam  Harak  (respondent) 
in  bidding  for  the  property  at  the  auction 
sale  and  when  the  bids  went  up  to 
Bs.  1,000  h 3  cleverly  withdrew  and  Bam 
Harakh  became  the  auction  purchaser. 
Bam  Harakh  became  the  purchaser  beli- 
eving that  the  property  was  not  subject 
to  any  encumbrance.  It  was  the  decree- 
holder  (appellant)  who  caused  Bam' 


Harakh  to  believe  that  the  property  was 
not  subject  to  any  encumbrance.  Bam 
Harakh  deposited  twenty-five  per  cent,  of 
the  purchase-money,  but  when  he  came 
to  know  that  the  property  was  really 
subject  to  an  encumbrance  be  did  nob 
deposit  the  balance.  The  amount  de- 
posited by  him  was  forfeited  to  Govern- 
ment under  0.  21,  B.  86,  Civil  P.  0.  He 
thus  suffered  loss  of  Bs.  250  but  avoided 
greater  loss.  The  property  was  ordered 
to  be  resold  and  then  the  decree-holder 
himself  purchased  it  for  Bs.  500  only. 
After  purchasing  the  property  in  this 
way,  the  decree-holder  filed  the  present 
application  on  20th  January  1928  for  re- 
covery of  the  deficiency  of  price  under 
0  21,  B.  71,  Civil  P.  C.  We  agree  with 
the  following  observations  made  by  the 
Hon'ble  Judges  of  the  Calcutta  High 
Court  in  the  case  of  Baijnath  Sahay  v 
Moheep  Naiaui  Singh  (l) 

"  After  the  decree-holder  has  succeeded  in 
misleading  the  defaulting  purchaser  to  bid  a 
high  prioe,  by  withholding  information  as  to 
encumbrances  which  it  was  his  duty  to  notify, 
if  ho  were  allowed  to  recover  the  deficiency 
of  price  at  the  re-sale,  it  would  be  allowing 
him  bo  take  advantage  of  his  own  neglect  of 
duty.  That  would  be  so  manifestly  inequitable 
that  we  are  unable  to  hold  that  the  legisla- 
ture could  have  over  intended  sush  a  result." 

This  case  was  followed  in  the  case  of 
Kali  Kiskore  Deb  \.  Guru  Prosad  (2). 
The  following  observations  were  made  in 
the  judgment  in  that  case  : 

"  If  there  was  a  misdoscription  on  the  first 
occasion,  the  decree-holder  was  aware  of  it. 
and  ho  ought  nob  to  have  had  the  property 
again  proclaimed  for  sale  under  A  description 
which  he  knew  to  be  wrong.  Having  done 
that  he  cannot  make  the  defaulting  purchaser 
answerable  for  tho  deficiency." 

The  appellant's  learned  counsel  has- 
referred  to  the  case  of  Venkatchellamayya, 
v.  Rama  Girjee  Nilakanta  Giijee  (3). 
We  think  this  case  does  not  help  the  ap. 
pellent  in  the  oise  before  us  The  ques- 
tion of  fraud  was  not  considered  in  that 
case  It  should  be  borne  in  mind  thatj 
fraud  vitiates  and  corrupts  every  thingj 
and  no  person  ought  to  have  advantage 
of  his  own  wrong  or  gain  an  advantage! 
by  his  own  fraud. 

We  are  satisfied  that  the  decree-holder 
(appellant)  was  guilty  of  fraud  as  held 
by  the  lower  Courts.  In  our  opinion  no 

(1)  [1889]  16  Gal.  535. 

(2)  [1893]  25  Gal,  99=2  C.  \V,  N,  408. 

(3)  [1918J  41  Mad.  474=34  M.  L.  J.  156  =>  7 

M.  I*  W.  150  =  43  I.  0,  685  =  (1918> 
M.  W.  N.  121. 
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case  has  been  made  oat  to  disturb  -  tbe 
judgments  of  the  lower  Courts.  We  dis- 
miss the  appeal  with  costs. 

P.R./B.K.  Appeal  dismissed. 
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WAZIR  HASAN,  AG.  C.  J.  AND  BAZA,  J. 

Raj  Baihan  Singh — Plaintiff — Appel- 
lant. 

v 

Bhamoar  Lalji — Defendant — Respon- 
dent. 

First  Appeal  No  91  of  1928,  Decided 
on  21sfc  February  1929,  against  decree  of 
Sub-Judge,  Kheri,  D/-  24th  July  1928. 

(a)  Hindu    Law  —  Custom  —    Succession — 
Jangra      Sangra    Chauhan     Thakur — Daugh- 
ters   are   excluded    from    inheriting    father's 
property    move  able    and    immovable— Bui  no 
inference    from    this      of      exclusion     from 
mother's  01  grand-mother's  stridhan    can  be 
drawn. 

Daughters  are  excluded  from  inheriting 
their  father's  property  whether  moveabla  or 
immovable  in  the  family  of  Jangra  Sangra 
Chauhan  Thakur;  and  aa  daughter  has  no 
right  to  inherit  her  issue  also  cannot  inherit. 
But  it  cannot  be  inferred  from  such  custom 
that  the  c  us  Lorn  of  exclusion  of  the  name 
heir  from  mother  or  maternal  grandmother's 
property  is  also  in  existence.  The  latter  cus- 
tom has  strictly  to  be  proved  5  /  A.  1  and 
A.  I.  R.  1922  Oudh  278,  Rel  on.- 

[P  299  C  2,  P  300  C  2] 

(b)  Hindu    Law— Stridhan — In    absence   of 
special   custom,  Hindu   Law   rules  should  be 
applied — In  absence   of  issue,  husband  or  his 
heirs  succeed — But  husband  is   not  to  be  con- 
sidered propositus. 

In  the  absence  of  special  custom  the  atri- 
dhan  must  pass  according  to  the  special  rules 
of  devolution  applicable  to  such  property 
under  the  Hindu  law  and  the  rule  of  succes- 
sion to  stridhan  according  to  the  Mitakshara 
is  that  where  the  marriage  is  in  an  approved 
form  (and  the  presumption  Is  that  it  was  in 
an  approved  form  unless  the  contrary  is  pro- 
ved) the  stridhan  goes  in  default  of  issue  to 
the  husband  and  hia  heirs,  that  is  to  say,  it 
descends  in  the  same  way  as  if  it  had  belong- 
ed to  the  husband  himself.  But  this  does  not 
mean  that  in  such  a  case  the  husband  is  to  be 
considered  tho  propositus.  [P  300  C  l-,2] 

L.  S  Misra  and  Kashi  Prasad  Shri- 
vastava — for  Appellant. 

G.  Jackson,  Ah  Zaheer  and  Sita  Ram 
— for  Respondent. 

Judgment— This  is  a  plaintiff's  ap- 
peal arising  out  of  a  declaratory  suib. 

The  relative  position  of  the  parties 
will  appear  from  the  following  pedigree; 
(For  pedigree  see  p.  297.) 

The  facts  relevant  to  the  appeal  are  as 
follows: 


Raj  Gobardhan  Singh  was  a  taluqdar. 
A  referenee  to  list  No  1  prepared  under 
S.  8,  Oudh  Estates  Act  (Act  1  of  1869), 
shows  that  the  Bhira  estate  in  the  Kheri 
District:  was  conferred  upon  four  persons 
one  of  whom  was  Raj  Sad  ho  Singh,  father 
of  Raj  Gobardhan  Singh.  It  appears  that 
subsequent  to  the  grant  estate  was  divi- 
ded into  several  portions.  Raj  Gobar- 
dhan Singh  at  the  time  of  his  death  was 
in  possession  of  four'portions  of  the  Bhira 
estate.  The  names  of  these  ilaqas  are 
set  'out  as  being  Bijwa,-  Ramnagar, 
Daulatpur  and  Nighasan.  The  estate  as 
originally  granted  was  an  estate  of  list 
No.  4,  the  rule  of  succession  being  that 
when  the  owner  dies  intestate  the  pro- 
perty descend sjaccording  to  the  ordinary 
law  to  which  the  members  of  the  intes- 
tate's tribe  and  religion  are  subject. 

Raj  Gobardhan  Singh  had  no  male 
issue.  He  had  only  one  daughter,  Mt. 
Raj  Kunwar,  who  was  married  to  Kun- 
war  Sardar  Singhji,  the  second  son  of  the 
Chief  of  Shahpura  in  Rajputana,  in  1903. 
She  r gave  birth  to  a  son  (Raj  Bhanwar 
Lalji  Shatranji  Singh  defendant  in  the 
present  suit)  in  1904  and  died  the  same 
year  sometime  after  the  birth  of  the 
child.  Raj  Gobardhan  Singh  had  five 
Ranis.  Mt.  Raj  Eunwar  was  his  daugh- 
ter by  his  second  Rani  called  Rani  Sdsa- 
paniwali.  Rani  Seesapaniwali  and  one 
other  Rani  died  in  the  lifetime  of  Raj 
Gobardhan  Singh.  He  died  iii  March  1905 
leaving  three  Ranis,  namely:  (1)  Rani 
Suraj  Eunwar  called  Bari  Rani  (2)  Rani 
Devi  Eunwar  called  Manjli  Rani  (3)  Rani 
Dammar  Eunwar  called  Choti  Rani  The 
Manjhli  Rani  died  in  1915,  the  Chhofci 
Rani  in  November  1924  and  the  Bari 
Rani  in  May  1925. 

Raj  Gobardhan  Singh  had  executed  a 
registered  will  on  13th  November  1903. 
By  that  will  he  created  life-estates  in 
favour  of  the  Bari  Rani  and  the  Ghhoti 
Rani  in  portions  of  his  taluqa  and  grant- 
ed a  maintenance  at  the  rate  of  Rs.  250 
a  month  to  the  ManjhlijRani.  •  The  will 
created  a  vested  remainder  in  favour  of 
his  daughter's  son  (and  in  default  of 
daughter's  ?on,  in  favour  of  the  daughter 
herself)  which  was  to  take  effect  in  pos- 
session immediately  <on  the  termination 
of  the  life-estates  created  in  favour  of  the 
widows.  That  daughter's  son  is  now  the 
defendant  in  the  present  suit.  The  will 
contained  also  a  bequest  in  favour  of  Raj 
fiaohan  Singh  (plaintiff  in  the  present 
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suit)  in  respect  of  the  villages  out  of  the 
taluqa  to  take  effect  on  the  determina- 
tion of  the  life-estates  created  in  favour 
-of  the  widows.  These  ten  villages  were 
to  go  to  Raj  Bach  an  Singh  for  life  after 
the  death  of  the  widows.  It  was  further 
•provided  that  if  Baoban  Singh  should 
have  a  son,  the  ken  villages  were  to  des- 
cend to  him  in  full  ownership  after  the 
termination  of  Baohan  Singh's  life-estate. 
It  appeaqi  that  the  will  of  Raj  Gobar- 
dhan  Singh  has  been  duly  given  effect  to. 
We  should  like  to  note  that  there  was  a 
litigation  between  the  parties  about  the 
will  in  question  some  years  ago.  The 
case  was  finally  decided  by  the  late 
Court  of  the  Judicial  Commissioner  of 
Oudh  in  1918.  It  is  reported  in  Raj 
JBachan  Singh  v  Shatranji.(l).  The 
will  was  held  to  be  genuine  and  valid. 
It  was  also  held  that  under  the  terms  of 


charge  of  the  property  and  kept  it  in  his 
custody  and  refused  to  part  with  the 
possession  to  any  person  who  could  not 
show  a  title  through  the  civil  Court. 
B.  Bankey  Behari  Lai  who  was  appoint- 
ed trustee  for  the  deity  Sri  Thakurji  Ma- 
haraj  to  whom  property  was  dedicated 
under  the  deed  of  trust  dated  3rd  May 
1925  filed  a  suit  on  behalf  of  the  deity  on 
1st  June  1925  for  a  declaration  that  the 
moveable  property  left  by  the  lady  \vas 
dedicated  to  the  deity  under  the  terms  of 
the  deed.  He  impleaded  both  the  par- 
ties to  the  present  suit  as  defendants  in 
that  suit.  The  claim  was  contested  by 
both  the  defendants  iu  that  suit  and  each 
defendant  claimed  the  property  as  against 
the  other-  defendant  The  trial  Judge 
refused  to  decide  in  that  suib  which  de- 
fendant would  succeed  to  the  property 
which  Rani  Sura]  Kunwar  (Ban  Rani) 


Raj  Daryao  Singh 

Raj  Narpafc  Singh 

<Raj  Maharaj  Singh 

Haj  Bachan  Singh 
(Plaintiff) 


RAJPRATAP  SINGH 
I 
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Raj  Kesri  Singh 


Rai  Zalim  Singh 

Raj  Ahlad  Singh 
(died  childless) 


Raj  Bhopal  Singh 
(died  childless); 


Raj  Sardar  Singh 
(died  childless) 


_; "j 

Raj  Sadho  Singh 

Raj  Gobardhan  Singh 

I 
Mt.  Raj  Kunwar  (daughter) 

Raj  Bhanwar  Lalji  Shatranji 
Singh  (defendant) 


ai  Guman  Singh 
(died  childless) 


the  will  Rij  Bhanwar  Lilji  Shatranji 
•Singh  had  a  vested  interest  in  the  estate 
left  by  Rij  Gobardhan  Singh. 

The  circumstances  out  of  which  the 
-present  suit  has  arisen  so  far  as  they 
Are  material  to  the  judgment'may  be  very 
shortly  stated  The  Biri  Rani  of  Raj 
Gobardhan  Singh  remained  in  possession 
of  the  whole  of  the  taluqa  after  the  death 
of  the  Chhoti  Rani  She  died  on  15th 
May  1925,  She  devoted  a  considerable 
'portion  of  her  savings  to  religious  pur- 
poses and.exeuuted  several  deeds  of  trust. 
At  her  death  disputes  arose  as  to  succes- 
sion and  as  there  was  apprehension  of 
forcible  possession  being  taken  over  the 
moveable  property  in  the  possession  of 
the  lady  at  the  time  of  her  death,  the 
District  Magistrate  of  Eheri  took  over 

(1)  [1918]  6  O.  L,  J.  519=^491,  CT^ 


was  not  competent  to  dispose  of  in  her 
lifetime.  He  found  that  something  less 
than  two-thirds  of  the  property  which 
was  in  possession  of  the  Rani  was  her 
self-aoquired  property  which  she  could 
dispose  of  in  her  lifetime.  He  found  that 
the  Rani  had  executed  the  deed  of  trust 
intelligently.  He  decreed  the  suit  ac- 
cordingly on  24th  September  1926.  Raj 
Bachan  Singh,  who  was  defendant  1  in 
that  suit  and  who  is  the  plaintiff  in  the 
present  suit  appealed  to  this  Court  ask- 
ing that  the  suit  should  be  dismissed  in 
entirety  and  in  the  alternative  that  the 
relief  should  be  reduced  The  decree  of 
the  first  Court  was  affirmed  by  this  Court 
with  slight  modification  in  September 
1927.  No  determination  was  made  by 
this  Court  of  the  rights  of  the  defendants 
inter  se  in  that  suit.  The  case  is  report- 
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ed  in  Raj  Bachan  Singh  v.  Shn  Tha- 
kuiji  Maharaj  (2). 

Raj  Bachan  Singh  brought  the  present 
suit  against  Raj  BhanwarLalji  Shatranji 
Singh  in  January  1928  claiming  the  rest 
of  the  moveable  property  in  respeot  of 
which  the  suit  of  Sri  Thakurji  Maharaj 
was  dismissed  by  the  Subordinate  Judge, 
Kheri  on  24th  September  1926  He 
claims  the  property  in  suit  as  the  heir  of 
Raj  Gobardhan  Singh,  Manjtili  Rani  and 
Chhoti  Rani.  It  is  also  stated  in  the 
plaint  that  should  any  article  out  of  the 
property  in  suit  be  held  to  be  the  pro- 
perty of  the  Bar!  Rani,  the  plaintiff  is 
entitled  to  the  assets  of  the  Bari  Rani 
also  by  right  of  inheritance.  It  is  alleged 
that  the  defendant  has  no  right  to  the 
property  in  suit  as  daughters  and  daugh- 
ters' sons  are  excluded  from  inheritance 
by  the  custom  prevailing  in  the  clan  of 
Chauhan  Thakurs  and  in  the  family  of 
Raj  Gobardhan  Singh  who  belonged  to 
that  clan 

The  claim  was  resisted  by  the  defen- 
dant He  set  up  the  will  of  13th  Novem- 
ber 1903  and  denied  the  alleged  custom 
alleging  that  it  was  inapplicable  to  the 
present  Suit  He  alleged  that  the  plain- 
tiff had  DO  right  to  the  property  in  suit 
as  against  him  and  that  he  was  entitled 
to  the  entire  property.  The  learned  Sub- 
ordinate Judge  framed  six  issues  and 
found  as  follows  : 

(1)  The  plaintiff  is  not    entitled  to  the 
property  in  suit  as  the  heir  of  Raj  Gobai- 
dhau  Singh  or  his  Ranis. 

(2)  A      custom    prevailed    among   the 
Sangra  Chauhan  Thakurs  in  general    and 
the   fajnily   of    Raj    Gobardan    Singh    in 
particular  by  which  daughter  and  daugh- 
ters1 sons  are  excluded   from    inheritance 
so  far  as  the  estate  or  zamindari  property 
is  concerned.     The  property  in  suit  is  the 
moveable    property    of    Raj    Gobardhan  * 
Singh,  the  Man] hi i  Rani  and  the    Chhoti 
Rani      No  custom  of  exclusion  of  daugh- 
ters  or  daughters'    sons  is  proved  as  re- 
gards the  moveable  property  or  as  regards 
the    separate    or    absolute     property   of 
mothers    and      matornal     grandmothers 
The  alleged  custom  does  not  apply  to  the 
moveable  property  left  by  Raj  Gobardhan 
Singh  and  also  to  the  moveable  property 
left  by  the  Manjhli  Rani  and  the  Chhoti 
Rani 

(3)  and  (4)  The  moveable  property  in 
suit  is  not   covered    by   the    will  of   Raj 

(?)  A.  I.  E.-1927  Oudh  618. 


Gnbardhan  Singh.  The  defendant  is  nob 
the  residuary  legatee  under  the  will  of 
all  the  properties  of  Raj  Gobardhan  Singh. 

(5)  The    property     detailed     in    list, 
Ex.  26,  belonged  to  Raj  Gobardhan  Singh 
and    that   detailed  in  list,  Ex.  27,  to  the 
Manjhli  Rani.     The  rest  of  the   property 
in  suit  belonged  to  the  Chhoti  Rani.     The 
property   which    belonged    to   the  Ranis 
was   their  stridhan  to  which  the  defen- 
dant   is    entitled    under    the  Hindu  law 
The  cash  which  was  left  by  the  Bari  Rani 
should  be  taken  to  be  the  income   or  th& 
saving  of  the  estate.     The  defendant  has 
taken  possession  of  the  taluqa  under   the 
terms  of  the  will  of  Ra]  Gobardhan  Singh 
and    the    cash    must    go    along   with  tha 
estate 

(6)  The  plaintiff  is  not  entitled  to  any 
relief. 

lue  plaintiff's  claim  was  therefore 
rejected.  He  has  appealed  challenging 
the  findings  on  the  points  decided 
against  him 

The    learned   Subordinate   Judge  need 
not  and    should   not  have  introduced  the- 
question  of  accretion  (as  regards  cash)  in 
the  present  suit      That  question,    admit- 
tedly,   does    not    arise   on  the  pleadings. 
The   plaintiff    has   filed    the   lists  of  fc he- 
properties  of  Raj    Gobardhan    Singh   and 
the  Manjhli  Rani,  separately.     These  are- 
Exs   2G  and  27      Ex  26  is  the  list  of  the- 
property   of    Rai    Gobardhan    Singh  and 
Ex     27    is    the   list    of    the   property  of 
Manjhli  Rani  as  stated    by    the   plaintiff 
in     his    application    dated    16th     April 
1928       see   printed    book    p    30      It    is- 
now    agreed    that    the  lists   Exs  26  and 
27  should  be  taken  to  be  correct  and    the- 
rest  of  the  property  should  be  held  to  b& 
the  property  of  the  Chhoti  Rani      Ther&- 
is  no  dispute  now  so  far  as  the   specifica- 
tion  of   property   or  properties   is   con- 
cerned.    The  only  point   for   determina- 
tion is  the  question  of  title    to    the    pro- 
perty in  suit      We  now  proceed  to  decide- 
that  question 

The  learned  Subordinate  Judge,  has- 
found  that  the  moveable  property  in  suit 
is  not  covered  by  the  will  of  Raj  Gobar- 
dban  Singh  This  finding  has  not  been- 
seriously  disputed  before  us.  We  have 
examined  the  will  in  question  (Ex.  A  1). 
It  relates  to  the  taluqa  and  not  to  the- 
moveable  property.  The  will  in  ques- 
tion should  therefore  be  left  out  of  con- 
sideration  in  deciding  the  question  of 
title.  We  hold,  agreeing  with  the  learned 
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trial  Judge,  that  the  defendant  oan  have 
no  right  to  the  property  in  suit  under 
the  will. 

We  have  to  decide  the  question  of  title 
with  regard  to  (l)  the  property  of  Raj 
Gobardhan  Singh  specified  in  Ex.  26  and 
(2)  the  properties  of  Manjhli  Rani  and 
Chhoti  Rani. 

As  regards  the  property  of  Raj  Gobar- 
dhan Singh,  specified  in  Ex.  26,  the  title 
of  the  defendant  under  the  Hindu  law  is 
not  disputed.  It  is,  however,  contended 
that  the  defendant  is  excluded  from  in- 
heriting that  property  by  custom.  Raj 
Gobardhan  Singh  was  a  Jangra  Sangra 
Ghauhan  Thakur.  The  evidence  of  cus- 
tom on  which  the  plaintiff  relies  consists 
of  (l)  the  wajib-ul-araez  of  villages  Lai- 
pur,  Lakhsar,  Naurangabad  and  Teekar, 
(2)  the  deposition  of  Bachohu  Lai, 
P  W  2  and  (3)  the  pleadings  and  judg- 
ment in  Mt  Par  bat  i  Kuar's  case  (3). 
This  is  the  only  evidence  to  which  the 
plaintiff-appellant's  learned  counsel  has 
referred  in  the  course  of  arguments  before 
us  We  find  that  the  wajib-ul-araez  of 
Naurangabad  and  Teekar  (Exs.  4  and  5) 
are  not  in  point,  as  they  deal  with  cus- 
toms prevailing  among  the  Janwar  Tha- 
kurs  of  those  villages.  The  wajib-ul- 
araez  of  Lalpur  and  Lakhsar  (Exs.  2  and 
3),  help  the  plaintiff  to  some  extent, 
Bo.cn chu  Lai,  P  W.  2,  also  gives  evi- 
dence in  favour  of  the  plaintiff.  The 
plaintiff  relies  principally  on  the  plead- 
ings and  judgment  in  Mt  Parbati 
Kuar's  case  (3).  Mt  Parbati  Kuar  was  the 
daughter  of  Raj  Milap  Singh  who  be- 
longed to  the  family  of  Raj  Gobardhan 
Singh.  She  brought  a  suit  for  possession 
of  the  property  of  her  father  Ra]  Milap 
Singh  against  Raj  Gobardhan  Singh  and 
others  in  1900  The  main  defence  which 
was  set  up  to  hor  claim  was  that  under  a 
family  custom,  daughters  were  excluded 
from  inheritance  and  her  suit  was  dis- 
missed on  the  finding  that  the  custom 
was  proved  to  exist.  It  appears  that  Raj 
Gobardhan  Singh  did  not  actually  file 
any  written  statement  of  defence  in  that 
suit,  but  his  agent  intimated  to  the 
Court  that  he  (Baj  Gobardhan  Singh) 
took  the  same  line  of  defence  as  the  other 
defendants  in  that  suit.  The  suit  was 
dismissed  by  the  trial  Court  on  3Lst 
March  1901.  Mt.  Parbati  Kuar's  appeal 
was  dismissed  by  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh  on  2nd 

(3)   [1005]"  8  O."U   94. 


March  1905.  It  was  held  that  among, 
Jangra  Sangra  Chauhans,  daughters  were> 
excluded  by  brothers  and  male  collaterals, 
however  remote.  The  case  is  reported 
in  Mt.  Parbati  Kuar  v.  Rani  Chandra- 
pal  Kuar  (3).  Mt.  Parbati  Kuar's  ap- 
peal was  also  dismissed  by  their  Lord- 
ships of  the  Privy  Council  on  13th  May 
1909:  see  Parbati  Kunwar  v.  Chandra- 
pal  Kunwar  (4).  There  is  no  doubt  that 
the  case  of  Mt.  Parbati  Kuar  helps  the 
plaintiff's  case,  aa  regards  Raj  Gobardhan 
Singh's  property,  mentioned  above  to  the, 
full  extent  This  evidence  is  surely  a 
strong  evidence  in  plaintiff's  favour.  We 
think  the  learned  Subordinate  Judge  was 
perfectly  right  in  holding  on  this  evi- 
dence that  daughters  are  excluded  from 
inheriting  their  father's  property  in  the 
family  cf  Raj  Gobardhan  Singh.  If  a 
daughter  had  no  right  to  inherit  her 
issue  also  could  not  inherit:  see  Bal- 
gobind  v  Bad)  i  Prasad  (5).  We  should 
like  to  note  that  the  respondent's  learned 
counsel  has  not  questioned  the  finding  of 
the  learned  Subordinate  Judge  on  the 
point  under  consideration  in  the  course 
of  arguments. 

We  accept  the  finding,  but  we  are 
not  prepared  to  agree  with  the  learned 
trial  Judge  that  the  custom  applies 
to  estate  or  zamindari  property  only 
and  not  to  moveable  property.  We  see 
no  reason  why  any  distinction  should  be 
made  between  moveable  and  immovable 
property  in  this  respect.  If  a  daughter 
is  excluded  from  inheriting  her  father's 
property,  she  is  excluded  from  inheriting 
his  property,  whether  it  is  moveable  or 
immovable.  It  was  not  necessary  for 
the  plaintiff  to  prove  specifically  that 
daughters  were  excluded  from  inheriting, 
their  father's  moveable  property  also. 
Surely  the  defendant  would  not  have  got 
the  taluqa  of  Raj  Gobardhan  Singh,  if 
the  latter  had  not  made  the  will  men- 
tioned above  in  his  favour.  It  appears 
that  Raj  Gobardhan  Singh,  who  had  de- 
fended the  suit  of  Mt.  Parbati  Kuar  on 
the  ground  of  custom,  was  conscious  of 
the  force  of  custom  and  had  therefore 
executed  the  will  mentioned  above.  Tha- 
property  in  suit  is  not  covered  by  the 
will  and  the  defendant  oan  claim  no  right 
to  the  property  as  he  is  excluded  from 
inheriting  the  property  of  his  maternal • 

(4)  [1909]  31  All.  457=12  0.   C,   801=4   J.  0. 

25=36  I.  A.  125  (P.  C.), 

(5)  A.  I.  R.  1923  P.  C.  70=45  All.  413=26. 
O.  C.  217=50  I.  A.  196  (P.  C.). 
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grandfather  by  custom.  The  plaintiff 
Raj  Baohan  Singh  is  the  nearest  male  col- 
lateral relative  of  Raj  Gobardhan  Singh. 
He  is  entitled  to  the  moveable  property 
in  dispute  (i.  e.,  the  property  specified  in 
Ex.  26)  as  the  heir  of  Raj  Gobardhan 
Singh. 

As  regards  the  rest  of  the  property 
(i.  e.,  the  property  of  Manjhli  Rani  and 
Chhoti  Rani),  it  is  not  disputed  that  the 
said  property  is  the  striclhan  of  the 
widows.  The  rule  of  succession  to  stri- 
dhan  according  to  the  Mitakshara  is  that 
where  the  marriage  is  in  an  approved 
from  (and  the  presumption  is  that  it  was 
in  an  approved  from  unless  the  contrary 
is  proved)  the  stridhan  goes  in  default 
of  issue  to  the  husband  and  his  heirs, 
that  is  to  say,  it  descends  in  the  same 
way  as  if  it  had  belonged  to  the  husband 
himself.  The  appellant's  learned  counsel 
concedes  that  the  successive  heirs  to  a 
woman's  stridhan  after  the  husband 
would  be: 

(l)  his  (husband's)  son  by  another 
wife,  that  is,  the  deceased  woman's  step- 
son; (2)  his  grandson  by  another  wife; 
(3)  his  great-grandson  by  another  wife, 
{4)  his  other  wives;  (5)  his  daughter  by 
another  wife,  that  is,  the  deceased 
woman's  step-daughter,  (6)  the  son  of  his 
daughter  by  another  wife,  that  in,  step- 
daughter's son;  (7)  his  mother;  (8)  his 
father;  (9)  his  brother:  (10)  his  brother's 
son;  then  his  other  sapindas,  then  his 
-samanodakas,  and  then  his  bandhus  :  see 
Principles  of  Hindu  Law,  5th  edn  ,  by 
D.  F  Mulla,  pp.  147-48. 

He  concedes  that  the  defendant  being 
the  son  of  the  step-daughter  of  the 
Manjhli  Rani  and  the  Chhofci  Rani,  is" 
entitled  to  the  stridhan  of  the  Ranis 
under  the  Hindu  Law  and  has  preference 
as  against  the  plaintiff.  He  contends, 
however,  that  the  property  in  dispute 
jshould  be  held  to  be  the  property  of 
Raj  Gobardhan  Singh  after  the  death  of 
the  Ranis  and  should  go  to  the  plaintiff, 
as  the  defendant  is  excluded  from 
inheriting  the  property  of  Raj  Gobar- 
dhan Singh  by  custom.  We  think  this 
contention  is  not  well  founded  The 
plaintiff  himself  has  not  treated  the  pro- 
perty in  dispute  as  the  property  of  Raj 
Gobardhan  Singh  after  the  death  of  the 
Ranis.  He  has  filed  lists  showing  pro- 
perties of  Raj  Gobordban  Singh  and  his 
Ranis  separately.  The  property  of  the 
Ranis  cannot  be  held  to  be  the  property 


of  Raj  Gobardhan  Singh  simply  because  it 
is  to  descend  in  the  same  way  as  if  the  pro- 
perty had  belonged  to  Raj  Gobardhan 
Singh  himself.  That  property  did  not  and 
could  not  vest  in  Raj  Gobardhan  Singh 
who  died  long  ago.  We  are  not  prepared 
to  accept  the  contention  that  the  husband 
in  such  cases  is  the  proposifcus,  whether 
dead  or  alive.  The  stridhan  must  pass 
according  to  the  special  rules  of  devolu- 
tion applicable  to  such  property  under  the 
Hindu  law.  It  is  true  that  the  defendant 
is  excluded  from  inheriting  the  property 
of  his  maternal  grandfather  Raj  Gobar- 
dhan Singh  by  custom,  but  we  are  not 
prepared  to  hold  that  for  that  reason,  he 
is  also  excluded  from  inheriting  the  stri- 
dhan of  the  stepmothers  of  his  mother, 
when  he  is  heir  to  such  property  under 
the  Hindu  law.  No  such  custom  has 
been  set  up  or  proved  in  this  case.  In 
the  cise  of  Hur  pur  shad  v.  Sheo  Dijal 
(6)  their  Lordships  of  the  Privy  Council 
have  said  that  : 

"  A  custom  is  a  rule  which  in  a  particular 
family  or  a  particular  district  has  from  long 
usage  obtained  the  force  of  law.  It  must  be 
ancient,  certain  and  reasonable  and  being 
in  derogation  of  the  general  rules  of  Law, 
must  be  construed  strictly." 

Where  a.  custom  has  been  proved  to 
exist,  it  supersedes  the  general  law 
which,  however,  regulates  all  beyond  the 
custom  :  see  Neelkisto  Deb  v.  Beer 
Chunder  (7),  Ram  Nundun  Singh  v 
Janki  Koer  (8),  Mata  Din  v.  Ahmad 
Ali  (9).  The  plaintiff  has  succeeded  in 
establishing  that  daughters  are  excluded 
from  inheriting  thn  property  of  their 
fathers  and  daughters'  sons,  from  inherit- 
ing the  property  of  their  maternal  grand- 
fathers, but  he  has  wholly  failed  to  show 
that  this  custom  extends  to  property 
inherited  from  females  which  is  "  stri- 
dhan "  in  the  special  sense.  We  do  not 
find  and  have  not  been  referred  to  any 
clear  instance  of  exclusion  from  succes- 
sion to  stridhan.  As  pointed  oub  in  the 
case  of  Bijai  Bahadur  Singh  v  Mathura 
Singh  (10)  the  fact  that  the  custom  of 
exclusion  of  daughters  and  their  issue 
from  inheriting  their  father  or  maternal 
grandfather's  property,  as  the  ca.se  may 

(6)  [1875]    3    I.  A.      259=i26    W.    R.    55=3 
Suther.  304^3  Sar,  611  (P.O.). 

(7)  [1868]  12  M.  I.  A.   523=12   W.  R.    21=3 
B.  L.  R.  Id. 

(8)  [1902]    29    Oftl.     828=29     I.  A,     178-7 
0.  W.  N.  57=8  Sar.  351  (P.O.). 

(9)  [1905]  11  0.  0,  1. 

(10)  A.  I.  R.  1922  Oudh  278=25  0.  G.  345. 
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be,  has  been  established,  does  Dot  lead 
to  a  necessary  inference  that  the  custom 
of  exclusion  of  the  same  from  their 
mother  or  maternal  grandmother's  pro- 
perty is  also  in  existence  The  latter 
custom  has  strictly  to  be  proved.  This 
view  is  supported  by  the  observation  of 
Sir  Barnes  Peacock  in  the  judgment  of 
their  Lordships  of  the  Privy  Council  in 
the  case  of  Brij  Indar  Bahadur  Singh 
v.  Jank^Koer  (11).  His  Lordship  ob- 
served as  follows  : 

"  The  Judicial  Commissioner,  however,  was 
of  opinion  that  the  plaintiff  had  failed  to 
prove  the  special  usage  and  custom  which  he 
had  set  up,  and  that  thore  was  no  sufficient 
evidence  to  warrant  the  Courts  excluding 
daughters  from  tho  succession.  Their  Lord- 
ships concur  in  thab  view  and  are  of  opinion 
that  there  was  no  sufficient  evidenco  to  prove 
tha  custom  sat  up.  Bayond  all  doubt  there 
wa§  no  suoh  custom  proved  as  regards  tho 
separata  or  absolute  property  of  a  woman.'1 

In  that  case   the    property   in   dispute 
was  held  to  have  belonged  to  the   mother 
of  the   defendant-respondent   as    her   ab- 
solute property  and    the    remark   quoted 
above    was    made   with   reference  to  the 
evidence  led  by   the   plaintiffs   to   prove 
the    custom    of    exclusion    of  daughters 
from  inheriting   father's    property.     The 
same  view  was  taken  in  a    decision  of   a 
Bench  of  the  late  Court    of    the   Judicial 
Commissioner    of   Oudh   in   the    case  of 
Basant  Singh    v    Rampal    Singh    (12). 
The  rule  that  custom  being  in  derogation 
of  the  general  rules  of  law  must   be  con- 
strued and  proved  strictly    was   followed 
also  in  the  case  of  Brijraj  Bux  Singh  v. 
B.    Raghuraj    Bahadur    (13).     It    was 
held  in  that  case  that  although  the   cus- 
tom   of   division   of   istribant    had  been 
established     yet    no    custom   was  estab- 
lished to  the  effect  that  the    descendants 
of  one  wife,    however,  remote    in  degree 
had  preference  over   the  descendants  of 
the  other  wife  though    nearer   in  degree. 
No  such  custom  having  been   established 
the  ordinary  rule  of  Mitakshara  law  pre- 
vailed, viz  ,  those   who   were    nearer  in 
degree    excluded  those   who    were  more 
remote.     We  are    of   opinion,    therefore, 
that  the  learned  trial  Judge  was  perfectly 
right  in  rejecting  the  plaintiff's   claim  in 
respect  of  the   property  of   the   Manjhli 
Rani    and    the   Ghhoti    Rani.     It  is  the 
defendant  who  is    entitled    to   that   pro- 

(11)  [1877]  5   I.   A.     1=1    0,  L.  R.    318=3 
Slither,  474=3  Sar.  763  (P.O.). 

(12)  [1919]  6  0.  L.  J.  248=51 1.  0,  985. 
(19)  A.  I.  R.  1925  Oudh  178. 


perty  under  the  Hindu  law,  He  has 
preference  over  the  plaintiff  as  stated 
above. 

The  result  is  that  the  appeal  is  partly 
allowed.  It  is  declared  that  the  plaintiff 
is  entitled  to  the  property  of  Raj  Gobar- 
dhan  Singh  detailed  in  the  list  Ex  26 
The  rest  of  the  claim  is  dismissed.  The 
parties  will  receive  and  pay  costs  in  both 
the  Courts  in  proportion  to  their  success- 
and  failure. 

R.K.  Appeal  partly  allowed. 


A.  I.  R.  1929  Oudh  301 

BAZA.  AND  PCJLLAN,  JJ. 

Fasahat  Husain  and  another — Plain- 
tiffs— Appellants. 

v. 

Mohammad  Zamin  and  otlisrs — De- 
fendants— Respondents 

Second  Appeal  No.  12  of  1928,  Decided 
on  15th    January  1929,  against  decree   of 
Sub-  Judge,   Sultanpur,  D/-  2nd   Novem 
ber  1927. 

Landlord  and  Tenant— Abadi  —Mere  in- 
clusion in  municipality  is  no  teit  of  area 
being  'town*. 

Mare  inclusion  in  a  municipality  is  no  teak 
as  to  whether  an  area  is  or  IB  not  a  town. 
Where  in  a  mouza  the  dominating  population 
was  agricultural. 

Held  :  thab  though  tha  houses  of  the  neigh- 
bouring town  adjoined  the  area  the  area  could 
not  be,  on  thab  account,  altered  from  its  old 
condition  as  a  village  side  into  a  town  land 
though  so  ma  of  the  old  outlying  fields  of  the 
mouza  might  have  been  included  iii  the  town. 
[P  302  0  2,  P  303  C  1] 

(b)  Oudh  Laws  Act,  S.  8— Pre-emption  al* 
lowed  in  a  city. 

Section  8  clearly  allows  the  right  of  pre- 
emption to  exist  in  a  town  and  even  in  a  oity. 
It  only  lays  down  that  suoh  a  right  must  not 
ba  presumed  to  exist.  [P  303  0  1] 

Badha  Krishna  for  Ryder  Husein— 
for  Appellants. 

M.  Wasim  and  Khaliq-uz-zaman — for 
Respondent  1. 

Judgment — This  second  appeal  arises 
from  a  suit  for  pre-emption  of  a  house 
and  land  covering  four  plots  in  an  area 
described  in  tbe  sale-deed  as  mouza 
Kbairabad.  The  property  in  suit  is  speci- 
fied at  the  foot  of  the  plaint.  The  rights 
of  plaintiffs  to  pre-empt  are  conceded  if 
it  be  admitted  that  any  custom  of  pre- 
emption exists  in  respect  of  this  area, 
and  it  is  not  now  disputed  that  the  sale 
prioe  is  Ba.  1,500  We  have  only  to.- 
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Consider  whether  this  mouza  Khairabad 
is  still  a  village  and  control  led  by  Chap.  2, 
Oudh  Laws  Act  (Act  18  of  1876)  or  whe- 
ther, as  found  by  the  two  Courts  below, 
it  is  now  a  portion  of  the  town  of  Sultan- 
pur,  and  as  such  no  right  of   pre-emption 
•exists   in  it.     The   learned   Munsif   who 
tried  this  suit   was   influenced  to    some 
-extent  by  his  personal  observation  and  it 
appears  that  to  his  mind  the  property  in 
question    is  in  appearance   a  part  of  the 
town   of  Sultanpur.     1C    so,  ib    must    be 
the  last   four  plots   in  the  south   of  the 
town,  as  it  appears  that  there  is  no  other 
building   beyond    it      But    the    learned 
Munsif    shows    in  his    judgment  that    he 
was  mistaken  as  to  certain  facts.   He  was 
under   the  impression    that  the  town  of 
Sultanpur    is  gradually    growing  and    is 
absorbing    this  area  on    the  south.     We 
find  that  this  is  not  the  cise.     The  town 
of   Sultanpur   ceased    to  exist    after  the 
Mutiny    and  a  new  town  gradually    grew 
up   on   the   site  of    the  old   cantonment. 
The  village  of  Khairabad  if  shown  in  the 
map  of  the  first   settlement   in  the  year 
1869  as  a   fairly  compact  area  bearing  the 
number  113  surrounded  by  fields.  The  new 
town  of  Sultanpur  gndually  extended  its 
boundaries  towards  the  south  and  part  of 
it  is  undoubtedly    built  on  the    northern 
area  of  Khairabad.     The  main  road  from 
Allahabad    to    Fyzabad    runs    along    the 
old   abadi  of  Khairabad  in    the  east    and 
on  into   the  town  of    Sultanpur,  and   an- 
other  road  known  as  the   thandhi  Barak 
crosses  it  at  some  little  distance,  north  of 
the  old  abadi  of  Khairabad  but  inside  the 
limits  of  the   village  area.     The  town  of 
Sultanpur  has  clearly  extended    itself  to 
this   thandhi    sarak,  but   it   is    another 
matter  to  hold  that  it   has  absorbed    the 
abadi  of  Khairabad  in  which  the  plot   in 
suit  is  situated. 

We  have  looked  at  the  maps  of 
the  first  Settlement  and  of  the  later 
Settlement  of  1895  and  we  find  that 
plot  No.  113  in  the  first  Settlement 
almost  exactly  corresponds  with  plot 
No.  223  offthe  latest  Settlement  and  the 
only  difference  that  we  can  see  is  that 
some  of  the  fields  adjoiaing  the  main 
were  covered  by  houses  at  the  time  of  the 
second  Settlement  In  the  year  1882  a 
portion  of  the  Khairabad  village  area  in- 
cluding the  old  abadi  was  brought  within 
the  municipal  limits  of  Sultanpur  town 
and  it  appears  that  from  that  the  persons 
residing  in  this  area  have  the  advant- 


ages of  being  members  of  the  munici- 
pality. Since  then  the  town  of  Sultanpur 
has  ceased  to  grow  as  is  shown  by  succes- 
sive census  returns. 

It  is  settled  law  that  mere  inclusion 
in  a  municipality  does  not  change  a  vil- 
lage into  a  town.  This  was  the  finding 
of  the  Judicial  Commissioners  of  Oudh 
in  a  ruling  in  Janki  Prasad  v  Sahib- 
un-mssa(l).  As  the  Judges  observed  : 

"if  the  framers  of  the  Oudh  Laws  Act  had 
intended  that  any  land  within  the  limits  of  a 
municipality  should  ba  treated  as  being 
situated  within  a  'town*  within  the  meaning 
of  S.  8,  they  would  have  expressed  that  intan- 
tion  in  the  Act  itself." 

We  agree  with  this  observation  and  we1 
consider  that  mere  inclusion  in  a  munici-| 
polity  is  no  teat  as  to  whether  an  area  isj 
or  is  not  a  town.  It  is  difficult  to  find  aj 
definition  of  the  word  "town"  which  is 
of  universal  use,  because  all  those  defini- 
tions that  we  have  seen  depend  on  the 
opinion  of  some  person  who  has  to  decide 
whether  the  area  is  or  is  not  a  town,  for 
instance  the  definition  in  Stroud's  Judi- 
cial Dictionary,  after  saying  that  it  is  a 
space  covered  by  houses  collected  in  a 
mass,  goes  on  to  say  that  the  houses  must 
be  in  sufficient  number  to  be  "orJinirily 
designated  a  town."  It  is  impo3sible  to 
say  how  many  bouses  are  required  to 
make  a  town. 

In  the  present  case  we  find  that  there 
is  no  great  difficulty  in  deciding  that  this 
particular  area  is  not  included  in  the 
town  of  Sultanpur  for  the  purposes  of 
this  case  This  abadi  No.  223  is  in  every 
essential  the  same  village  site  that  it  was 
at  the  time  of  the  first  Settlement.  The 
cosharers  and  lambardars  still  live  in 
this  abadi  and  they  are  zamindars  of  the 
agricultural  lands  appertaining  to  it.  Of 
the  99  houses  in  this  plot  7  8 ire  occupied, 
42  by  persons  whose  occupation  is  agri- 
culture and  18  by  persons  whose  occupation 
may  be  considered  to  be  appertenant  to 
agriculture.  Thus  the  bulk  of  the  popula- 
tion of  this  area  is  agricultural  and  nob 
essentially  different  from  the  population 
of  any  ordinary  agricultural  village  of 
the  same  size.  The  town  has  not  sur- 
rounded this  area.  That  is  not  suggested. 
All  that  is  said  is  that  it  comes  up  to  it 
along  the  road.  The  mere  fact  that  the 
last  house  in  the  town,  as  the  learned 
Munsif  calls  it,  adjoins  this  area  does  not 
bring  the  area  inside  the  town,  and  we 
fail  to  see  how  the  area  has  been  altered 


(1)  [1964]  7  0.  0.  74. 
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from  its  old  condition  as  a  village  site 
into  anything  which  could  be  described 
as  a  town,  if  a  town  is  to  be  held  fco  be  u. 
mass  of  houses  close  together. 

Moreover  the  municipal  authorities 
themselves  have  differentiated  the  por- 
tion of  the  municipal  area  which  lies 
south  of  the  thindhi  sacak  from  that 
which  lies  to  the  north,  and  they  have 
Allowed  the  construction  of  kachcha 
buildings  and  buildings  with  thatched 
roofs  in'  the  southern  area  which 
includes  the  old  abadi  of  Khairabad, 
whereas  they  have  forbidden  the  con- 
struction of  such  buildings  north  of  the 
t  hand  hi  sarak-  We  have  considered  tbe 
nature  of  the  buildings  as  well  as  the  oc- 
cupation of  their  inhabitants  and  we  find 
that  only  a  very  few  can  be  described  as 
•entirely  pucoa,  and  there  are  no  public 
buildings  except  such  as  may  be  found  in 
any  good  sized  village 

There  remains  the  further  question 
whether  S.  8,  Oudh  Laws  Act,  would  for- 
bid us  to  hold  th.it  a  custom  of  pre-emp- 
tion exists  in  this  abadi  even  if  it  were 
included  in  the  town  of  Sultanpur.  That 
section  clearly  allows  the  right  of  pre- 
emption to  exist  in  a  town  and  even  a 
city.  Ib  only  lays  down  that  such  a 
right  must  not  be  presumed  to  exist. 
Here  there  is  no  case  of  presumption. 
The  right  undoubtedly  existed  before  the 
approach  of  the  town  of  Sultanpur.  It 
was  exercised  in  the  year  1882,  the  very 
year  when  municipal  boundary  was  ex- 
tended, and  a  notice  was  given  to  pre- 
emptors  in  a  sale  as  late  as  the  year  1905. 
We  may  ask,  if  the  right  of  rre-emption 
existed  in  this  area  in  1882,  what  has 
happened  in  the  interval  to  destroy  that 
right  ?  The  only  answer  which  we  have 
heard  is  virtually  the  answer  that  it  has 
been  included  in  the  municipal  area  of 
Sultanpur  and  that,  as  we  have  shown, 
is  no  answer  at  all.  In  our  opinion  this 
abadi  No.  223  has  not  changed  its  nature 
and  is  still  in  its  essence  a  village  in- 
habited by  a  village  community.  The 
mere  fact,  that  a  portion  of  the  outlying 
fields  in  the  old  mouza  of  Khturabad  may 
have  been  included  on  the  town  of  Sultan- 
pur does  nob  affect  our  opinion  as  to  the 
particular  area  in  suit,  but  we  do  not 
wish  to  extend  our  judgment  beyond  the 
Actual  facts  which  we  have  to  decide. 

We  find,  therefore,  that  the  plaintiffs 
have  a  right  to  enforce  tbeir  right  of  pre- 
emption in  respect  of  the  property  in 


suit.  We  eet  aside  the  decisions  of  the 
lower  Courts  and  decree  the  plaintiffs' 
claim  in  respect  of  the  property  in  suit 
on  payment  of  Bs.  1,500  'within  three 
months  from  this  date  If  they  fail  to  do 
so,  their  suit  will  be  dismissed  with 
costs  in  all  the  Courts  If  they  comply, 
they  will  obtain  their  costs  in  all  the 
Courts  from  the  contesting  defendant, 
Syed  Mohammad  Zimin 

P.R.^R.K.  Appeal  allowed. 
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STUART,  C.  J.  AND  RAZA,  J. 

Rawat  Shiva  Bahadur  Singh — Plain- 
tiff— Appellant 

v. 

Gur  Prasad  and  others — Defendants — 
Respondents. 

First  Appeal  No.  148  of  1927,  Decided 
on  13th  Augustr  192S,  from  order  of  Sub- 
Judge,  Hie  Bireh,  D/-  29th  August  1927. 

Practice — Pleadings — Suit  on  mortgage— 
Subsequent  agreement  to  pay  enhanced  in- 
terest by  lorn-  of  the  holders  of  equity  of  * 
redemption — Enhanced  rate  not  claimed  in 
plaint  but  in  oral  pleadings  when  time  bar- 
red— Relief  being  personal  against  some  of 
the  holders  of  properties  cannot  be  claimed. 

After  mortgaging  certain  properties  tho 
mortgagors  transferred  part  of  them  to 
others.  The  transferees  agreed  by  a  letter 
to  pay  an  enhanced  rate  than  that  fixed  in  the 
mortgage  but  the  period  within  which  it  was 
to  be  paid  was  not  fixed.  In  a  suit  by  the 
mortgagees  enhanced  rate  was  not  claimed  in 
the  plaint  but  was  claimed  in  the  oral  plead- 
ings when  it  waa  time  barred. 

Held  ;  that  this  latter  relief  which  waa  a 
personal  one  against  the  transferees  on  the 
basis  of  subsequent  agreement  and  not  against 
all  the  holders  of  the  property  together  can- 
not be  be  claimed  in  the  suit  fchough-in  this 
suit  it  was  bound  to  fail  being  time  barred:  26 
Cat.  707  (P.  C.),  Rel.  on.  [P  304  C  l] 

Naimullah — for  Appellant. 

C.  S.  Zaman — for  Respondents. 

Judgment — This  is  a  plaintiff's  ap- 
peal. On  26th  February  1913,  Qanesh 
Singh  and  Chandi  Singh  executed  a  deed 
of  simple  mortgage  for  a  consideration  of 
Bs  40,000  in  favour  of  the  pliiatiff  by 
which  they  mortgaged  half  a  share  which 
they  had  purchased  under  the  exercise  of 
a  right  of  pre-emption  and  one-third  of 
thier  anoestr&l  share.  On  5th  Septem- 
ber 1921,  Ghandi  Singh  died.  On  that 
date  Ganesh  Singh  on  behalf  of  himself 
and  Ohandi  Singh's  descendants  sold  the 
whole  of  the  share  which  had  been  aoqui- 
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red  under  exercise  of  the  right  of  pre-emp- 
tion but  did  not  sell  any  portion  of  the 
ancestral  property.  The  vendees  were  Gur 
Prasad  and 'Pannes bar  Dat.  Gur  Prasad 
is  respondent  3,  Parmeshar  Dat  is  decea- 
sed and  represented  by  respondents  4  and 
5,  The  suit  out  of  which  this  appeal 
arises  was  instituted  by  the  plaintiff  on 
the  basis  of  the  deed  of  mortgage  of  26th 
February  1913,  He  claimed  Rs.  40,000 
principal.  He  claimed  interest  at  a  r.ite 
higher  than  the  rate  stated  in  the  deed 
of  mortgage.  He  claimed  this  enhanced 
interest  on  the  basis  of  two  letters  Ex.  2 
and  Ex  3  dated  8fch  December  and  llth 
December  1922.  la  both  these  letters 
Gur  Prasad  and  Parmeshur  Dat  had  sta- 
ted after  their  purchase  that  they  would 
pay  an  enhanced  rate  of  interest  and  in 
the  second  letter  they  stated  they  would 
pay  this  enhanced  rate  of  interest  if  they 
were  given  three  months  time  within 
which  bo  pay  upjthe  whole  amount  due  on 
the  mortgage.  The  letters  are,  however, 
not  clear  as  to  the  period  within  which 
they  would  be  ready  to  pay  the  enhanced 
interest.  They  nowhere  stated  that  they 
would  pay  the  enhanced  interest  up  to 
the  last  date  when  the  principal  and  in- 
terest could  bo  recovered  under  the  deed 
of  26th  February  1913. 

The  trial  Judge  has  decreed  the  plain- 
tiff-appellant's suit  for  the  relief  which 
he  has  claimed  with  the  exception  of  the 
claim  for  enhanced  interest.  He  has 
refused  to  award  him  interest  at  a  higher 
rate  than  the  rate  stated  in  the  deed  It 
is  against  this  portion  of  his  judgment 
that  the  present  appeal  is  preferred,  We 
consider  that  the  learned  trial  Judge  has 
arrived  at  a  right  view.  We  note  that 
the  suit  was  a  suit  on  the  mortgage  and 
that  the  only  relief  sought  was  as  against 
ihe  mortgaged  property.  No  personal  re- 
lief is  sought  in  the  plaint  against  any  of 
the  respondents.  It  is  true  that  in  the 
oral  pleadings  a  personal  relief  was 
claimed  and  the  learned  trial  Judge  has 
rejected  this  claim  on  the  ground  that  it 
was  time  barred.  We  consider  that  the 
claim  was  time  barred,  but  we  further 
consider  that  such  a  relief  could  not  have 
been  given  on  the  pleadings  themselves. 
The  facts  in  this  case  are  very  similar  to 
the  facts  in  Tika  Bam  v.  Devuty  Com' 
miasioner  of  Bar  a  Banki  (l).  There 
the  facts  were  as  follows:  A  certain 

(1)  [1899]  26  Oal.  707=26  I.  A.  97=3  O.W.N. 
573=7  Bar.  520  (P.O.). 


taluqdar  hod  executed  three  registered, 
mortgages.  At  the  same  time  he  execu- 
ted three  written  promises  to  pay  a  high- 
er rate  of  interest.  The  mortgagees  subse- 
quently sued  to  recover  out  of  the  estate* 
not  only  the  interest  stated  in  the  deed 
but  this  higher  interest.  The  Judicial 
Commissioner's  Court  on  appeal  refused 
to  grant  him  this  higher  interest.  He> 
appealed  to  their  Lordships  of  the  Judi- 
cial Committee.  Their  Lordships  stated 
at  p.  100: 

11  Their  Lordships  were  asked  to  give  the 
appellant  a  decree  against  the  estate  -of  the- 
decoased  Raja  based  on  his- personal  liability 
under  fche  rukkas  The  learned  Commissioners 
expressed  their  opinion  on  the  matter  as  if  It 
were  properly  before  them.  But  the  truth  is* 
that  this  question  was  not  raised  in  the  plaint 
or  referred  to  in  the  pleadings  or  issues.  In 
their  Lordships'  opinion  it  was  not  competent 
for  the  Court  in  this  suit  to  deal  with  it.'1 

Here  this  relief  was  not  raised  in  the* 
plaint.  It  was  raised  in  the  oral  plead- 
ings and  issues.  But  the  fact  that  it  was 
raised  in  the  oral  pleadings  and  issues 
does  not  in  our  opinion  differentiate  the 
case  in  such  a  manner  as  to  justify  us  in 
considering  such  a  relief.  It  is  to  be  obser- 
ved that  the  plaint  merely  asked  for  a  re- 
lief against  the  property.  In  the  oral  plead- 
ings there  was  a  personal  relief  asked,  not 
against  the  holders  of  the  property  toge- 
ther, but  against  certain  of  the  holders 
in  respect  of  a  certain  act.  We  wish  to 
point  out  for  the  benefit  of  the  Courts 
concerned  that  in  our  opinion  they  muat 
look  very  closely  as  to  the  form  that 
these  plaints  take  Parties  are  too  fond 
in  Oudh  of  leaving  these  matters  vague 
and  then  endeavouring  to  take  advantage* 
of  their  own  carelessness  by  raising 
points  subsequently  which  should  have 
been  cleared  up  when  the  pleadings  were* 
originally  drafted.  But  in  this  case  we* 
are  not  determining  the  question  against 
the  appellant  only  upon  the  ground  that 
such  a  relief  could  not  be  claimed  in  the* 
suit  but  we  are  determining  it  also  upon 
the  merits.  We  dismiss  this  appeal  with 
costs. 

M.N./RK.  Appeal  dismissed. 
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WAZIB  HASAN,  Ao.CJ.,  AND  PQLLAN,  J. 

Balbhaddar  Singh— Plaintiff— Appel- 
lant. 

v. 

Shamsher  Singh  and  others  —  Defen- 
dants— Respondents. 

First  Appeal  No.  1  of  1928,  Decided' on 
5th  December  1928,  from  deorae  of  Sub- 
Judgei  Unao,  D/-  28th  November  1927. 

(a)  Hindu     Law — Succession — Exclusion — 
Failure  to    conduct    family   business  is    not 
sign  of  insanity— S,  when  under  observation, 
leaving  hospital  of  his   own  will    and  taking 
part  in  funeral  and     marriage  ceremonies — S 
is  not  lunatic  although   he   may  be    eccentric 
and  of  weak  intelligence, 

The  mere  failura  to  conduct  the  family 
business  is  not  a  sign  of  insanity,  and  a  man, 
who  was  never  placed  under  restraint,  who  left 
the  hospital,  when  under  observation,  of  his 
own  will  and  who  took  part  in  the  funeial 
ceremonies  of  his  brother  and  tha  marriage 
ceremonies  of  his  daughter,  is  not  a  lunatic 
although  ho  may  bo  eccentric  and  of  weak 
intelligence.  [P  307  C  1] 

(b)  Family    settlement— Family  settlement 
need  not    be   embodied    in    formal  registered 
document — Registration  Act  S.  17. 

It  is  not  necessary  that  a  family  S9ttlem3nt 
should  be  embodied  in  a  formal  registered  do- 
cument. It  is  sufficient  that  membars  of  the 
family  should  agree  among  themselves  to  make 
a  settlement  and  give  effect  to  such  agreement' 
A.  1.  R.  1927  Oudh  97,  Rel  on.;  35  All.  502  and 
22  O.  C.  300,  Ref.  [P  303  C  1] 

(c)  Family    settlement  —  Parties    agreeing 
not    to    dispute   each   other's  claims — Active 
contest  is  not  necessary. 

Although  at  the  time  when  a  family  settle- 
ment is  made  there  was  no  active  contest, 
still  the  mere  fact  that  at  that  time  the  pirtios 
agreed  among  themselves  thau  they  would  not 
dispute  each  other's  claims  in  respect  of 
certain  property  IB  sufficient  to  establish  the 
fact  that  a  valid  and  binding  family  settle- 
ment took  place  between  them  .  A.  I  R  1927 
Oudh  572,  Expl.  [P  308  C  1,  2] 

Hyder  Husein,  K  P.  Misra  and  Ah 
Zaheer — for  Appellant, 

M.  Wasim,  Rhaliq-uz-zamant  Hishe- 
shar  Nath,  Bishambhar  Nath,  Ali  Mo- 
hammad, Syed  Mohammad,  S  M  Ahmad 
and  H.  N.  Das — for  Respondents 

Judgment  — This  is  an  appeal  by  the 
plaintiff  Thakur  Balbhaddar  Singh  whose 
suit  for  possession  of  certain  za.minda.ri 
property  has  been  dismissed  by  the  Sub- 
ordinate Judge  of  Unao.  The  plaintiff 
claims  that  he  obtained  his  title  to  the 
property  by  means  of  a  sale-deed  executed 
in  his  favour  on  28th  September  1926, 
by  Chandrika  Singh  and  Raja  Singh,  the 
1929  O/39  &  40 


sons  of  one  Gokul  Singh  deceased,  and 
Mt.  Ram  Dei,  the  widow  of  Jagannath 
Singh  who  was  the  brother  of  Gokul 
Singh.  The  property  which  these  persons 
are  said  to  have  transferred  in  favour  of 
the  plaintiff  was,  first  of  all,  half  of  the 
zamindari  share  formerly  belonging  to  one 
Narpat  Singh,  who  died  in  the  year  1896 
and  whose  widow  Basant  Kuar  held  the 
estate  as  a  Hindu  widow  until  her  death 
on  16th  December  1920,  and,  secondly 
a  similar  half-share  which  belonged 
formerly  to  Jaswant  Singh,  nephew  of 
the  said  Narpat  Singh,  who  died  in  1911 
and  was  succeeded  by  his  widow  Mt. 
Pohkar  Kuar,  who  died  on  7th  December 
1924  The  plaintiff's  claim  to  these  two 
properties  has  been  contested  on  different 
grounds,  and  for  the  sake  of  convenience 
we  shall  deal  first  of  all  with  the  case  of 
Narpat  Singh's  property. 

When  Basant  Kuar  died  on  16th  De- 
cember 1920  there  were  three  rever- 
sioners  in  equal  degree,  namely,  Sitla, 
Bakhsh  Singh,  Gokul  Singh  and  Jagan- 
nath Singh  Mb  Basant  Kuar  appears 
to  have  intended  to  make  some  disposition 
in  favour  of  Mt  Pohkar  Kuar  and  the 
latter  claimed  mutation  in  the  revenue 
Courts  Her  application  was  contested 
by  Gokul  Singh,  Jagannath  Singh  and 
Sahmsher  Singh,  who  was  the  son  of 
Sitla  Bakhsh  Singh,  all  of  whom  claimed 
that  the  property  on  Mt  Basant  Kuar's 
death  was  divided  half  and  hilf  between 
Sitla  Bakhsh  Singh  on  the  one  side  and 
Gokul  Singh  and  Jagannath  Singh  on  the 
other.  On  the  same  day  thit  these  ap- 
plications were  made,  nimely,  20th 
January  1921,  Mt.  Pohkar  Kuar  made  a 
further  application  stating  that  she  had 
now  learnt  that  she  was  not  a  legal  heir 
to  the  property  and  prayed  that  her  ap- 
plication for  mutation  of  names  might 
be  dismissed  and  mutation  made  in  favour 
of  Gokul  Singh,  Jagannath  Singh  and 
Sitla  Bakhsh  Singh,  whom  she  described 
as  nasamajh  under  the  guardianship  of  his 
own  son  Shamsher  Singh.  Then  on  4th 
February,  Mt.  Menda  Kuar,  the  widow  of 
Righuraj  Singh,  brother  of  Sitla  Bakhsh 
Singh,  also  made  an  application  to  the 
effect  that  she  had  no  objection  to  the 
entry  being  maie  in  favour  of  Sitla 
Bakhsh  Singh  in  respect  of  the  property 
left  by  the  deceased  Mt.  Basait  Kuar. 
There  was  thus  no  one  left  who  could 
have  any  claim  to  this  property  except 
those  who  had  expressed  their  agreement 


306  Oudh 


BALDHADDAR  SINGH  v.  SHAMSHER  SINGH 


1929 


in  mutation  being  ma.de  in  favour  of  Sitla 
Bakhsh  Singh,  GokuL  Singh  and  Jagan- 
nath  Singh.  On  19th  February  the  Tahsil- 
dar  passed  orders  dividing  the  property 
in  two  halves,  one-half  going  to  Sitla 
Bakhsh  Singh,  lunatic,  under  the  guardi- 
anship of  his  son  Shamsher  Singh,  and 
the  other  half  going  to  Gokul  Singh  and 
Jagannabh  Singh  in  equal  shares  This 
order  was  confirmed  by  the  Assistant 
Collector  on  27th  April  1921,  and  entries 
were  made  in  the  revenue  papers  accord- 
ingly. 

The  plaintiff  sets  up  his  claim  to  the 
property,  which  was  assigned  in  the 
mutation  proceedings  to  Sitla  Bakhsh 
Singh,  on  the  ground  that  Sitla  Bakhsh 
Singh  was  a  lunatic  and,  therefore,  de- 
barred by  Hindu  law  from  inheritance 
and  that  the  property  left  on  the  death 
of  Basant  Kuar  devolved  solely  on  the 
two  nearer  reversioners  Gokul  Singh  and 
Jagannath  Singh,  and  the  heirs  of  Gokul 
Singh  and  Jagannath  Singh  were,  there- 
fore, entitled  to  sell  to  the  plaintiff  the 
half-share  of  the  property  which  had 
been  wrongly  mutated  in  the  name  of 
Sitla  Bakhsh  Singh  He  also  claimed 
that  even  if  Sitla  Bakhsh  Singh  was  not 
held  to  be  disqualified  from  inheritance 
on  the  ground  of  insanity  he  was  under 
the  Hindu  law  entitled  only  to  one-third 
of  the  estate  and  not  one-half,  inheritance 
being  per  capita  and  not  per  stirpes 

The  plaintiff  had  at  the  outset  to  esta- 
blish, first,  that  Sitla  Bakhsh  Singh  was 
insane,  and  secondly  that  his  insanity 
was  such  as  to  preclude  him  from  inheri- 
tance under  the  Hindu  law:  and  even  if 
he  were  able  to  make  good  these  two 
points  he  had  to  meet  the  defence  that 
there  had  been  a  valid  family  settlement 
of  the  estate  at  the  time  of  mutation. 

The  main  proof  that  Sitla  Bakhsh 
Singh  was  insane,  is  to  be  found  in  nu- 
merous documents  in  which  he  is  des- 
cribed either- as  nasamajh,  which  means 
wanting  in  intelligence,  or  falir-ul-aql, 
which  is  an  Arabic  word  having  a  similar 
meaning,  but  which  is  used  as  a  technical 
expression  for  insane  There  is  no  evi- 
dence that  Sitla  Bakhsh  Singh  was  ever 
treated  as  insane  until  the  year  1909  On 
9th  July  1909,  Shamsher  Singh  made  an 
application  to  the  District  Judge  of 
Hardoi  (Ex.  38,  p.  72)  in  which  he  asked 
that  he  should  be  made  guardian  of  the 
property  of  his  father  Sifcla  Bakhsh  Singh 
on  the  ground  that  he  had  been  a  lunatic 


for  seven  or  eight  years  and  was  incom- 
petent to  do  the  zamindari  affairs.  This 
application  was  unsuccessful  because  the 
attempt  to  have  Sitla  Bakhsh  Singh  de- 
clared insane  by  the  Civil  Surgeon  failed. 
There  is  on  the  record  a  document 
(Ex  43,  p.  75)  which  shows  that  he  was 
under  observation  in  the  District  Hospi- 
tal for  14  day?  He  arrived  on  3rd 
August  and  went  away  again  on  the  5th 
and  he  was  brought  back  on  the  8th  and 
left  on  the  19th:  apparently  the  Doctor 
was  unable  to  give  an  opinion  as  to  his 
insanity  at  the  end  of  that  time  Despite 
the  failure  of  the  application  Shamsher 
Singh  from  that  time  onward  constituted 
himself  the  guardian  of  his  father  and 
signed  documents  on  his  behalf  as  guar- 
dian On  one  occasion  his  second  son 
Biushan  Singh  acted  in  a  similar  capa- 
city. 'There  is  also  the  evidence  that 
Sitla  Bakhsh  Singh  was  described  in 
the  same  manner  by  Fohkar  Kuar  and 
Menda  Kuar  as  well  as  by  Gokul  Singh 
and  Jagannath  Singh  and  it  does  not 
appear  that  from  1909  until  his  death 
he  acted  for  himself  in  any  matter  of 
business. 

There  is  also  oral  evidence  intended  to 
show  that  Sitla  Bakhsh  Singh  was  a 
lunatic.  The  plaintiff  Balbhaddar  Singh 
is  the  only  person  who  says  that  Sitla 
Bakhsh  Singh  had  to  be  kept  under  res- 
traint, and  as  his  statement  is  entirely 
unsupported  by  other  evideace  it  hag 
been  properly  disregarded  by  his  own 
counsel  The  evidence  which  appears  to 
be  more  or  less  reliable  is  that  ho  was  in 
the  habit  of  using  as  many  as  twenty  or 
twenty-five  gharas  of  water  for  his  bath, 
that  he  was  careless  in  his  dress  allowing 
one-half  of  his  dhoti  to  trail  on  the 
ground,  and  that  ho  was  surly  and  re- 
fused to  speak  to  people.  It  is  also 
alleged,  and  it  may  be  true,  that  he  used 
to  abuse  and  beat  his  wife,  but  unfor- 
tunately this  cannot  be  regarded  as  any 
proof  of  insanity  We  have  considered 
carefully  all  the  evidence  produced  by  the 
plaintiff  and  we  are  not  satisfied  that  the 
peculiarities  of  this  man  amount  to  proofs 
of  madness.  He  was  certainly  eccentric 
and  we  have  statement  of  Gokul  Singh, 
the  father  of  the  plaintiff's  vendors,  made 
on  oath  on  18th  September  1924  in  which 
he  stated  that  he  had  always  seen  Sitla 
Bakhsh  Singh  not  to  be  in  his  proper 
senses  and  this  condition  had  lasted  for 
the  last  30  years,  which  would  take  us 
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back  to  the  year  1894.     At  the  same  time 
he   admitted   that  Sitla     Bakhsh    Singh 
performed     the    funeral     ceremonies     of 
his   brother    Raghuraj    Singh    and    also 
performed    the    marriages   of    his     own 
daughters.   Liter  in  cross-examination  he 
toned  down  the  statement  :   but    even   so 
he   admitted    that    Sitla   Bakhsh   Singh 
arranged  for  the  seating  of  the    guests   at 
the  marriage   of  his  daughter     Secondly, 
we   have    before   us    the    explanation    of 
flhaiAsher  Singh  as  to  why  Sitla    Bikhsh 
•Singh    should    have    been    treated   as  a 
lunatic  after  the  year   1909    whereas   his 
condition  then  was  ao  different  from  what 
it  had  been  according  to    Gokul  Singh,  in 
the  year  1891,  and  according  to  Shamsher 
Singh  in  the   year  1901.     The  reason  was 
that  on  the  death  of  Riguraj    Singh,  bro- 
ther of  Sitla  Bikhsh    Singh,   the   present 
plaintiff    approached     Mt.    Menda   Kuar, 
widow  of  Righuraj  Singh,  and  attempted 
to  make  her  regard  him  as  taluqdar  of  her 
property.     Sitla  Bikhsh  Singh  refuse:!  to 
interfere  and    as    he    would    not    go    into 
•Court  his  son  determined  to  act   for   him 
and  with  this  end  in  viow   sought  for  ap- 
pointment as  his    guardian.     This    state- 
ment of  Shamaher  Singh  is    borne  out  by 
the  documentary  evidence.     He  made  his 
application  on  9th  July  1909,  and  on  26th 
July  1909   Mb.  Menda  Kuar  executed  an 
agreement  in  favour  of  Bilbhaddar  Singh 
admitting  his  taluqdari  right.    This  docu- 
ment is  Ex.  A-10  p.  76,   Part  3  and  there 
is    the   statement   of    Bilbhaddar   Singh 
himself    (Ex.  A-9   p.  79,     Part  3)   dated 
8th  September  1909,  in  which  he  deposes 
that  such  an  agreement  hid  been  executed 
giving  him    10   per   cent  taluqdari   dues. 
In  our  view  this  was  a  sufficient  reason 
for  the  sons  of   Sitla   Bakhsh   Singh    to 
exaggerate  their  father's  mental  condition 
in  order  to  obtain  a  right  to  manage    the 
affairs  of  the  family.     We  are  unible   to 
hold    that   mere  failure   to   conduct   the 
family  business  is  a  sign  of  insanity    and 
we  do  not  consider  that  a  man,  who   was 
never  placed  under  restraint,  who  left  the 
hospital,  when  under    observation,  of  his 
bwn  will,  and    who   took    pirt    in   those 
ceremonies  which  are  of  vital  importance 
among  Hindus,  namely,  the   funeral  cere- 
monies  of  a    brother   and    the   marriage 
ceremonies   of  a  daughter,    was  a  lunatic 
He  may  have  been  a  man  of  weak  intellect 
and  he  was   certainly   eccentric,    but   we 
doubt   that   the  evidence  justifies   us   in 
concluding  that  he  was  more  than  this. 


We  need  not  consider  how  far  the  Hindu 
law  excludes  from  inheritance  a  person, 
who  has  not  been  born  insane  but  who 
is  insane  at  the  time  when  inheritance 
opens.  Admittedly  the  insanity,  if  any, 
of  Sitla  Bakhsh  Singh  was  not  congenital, 
but  we  are  not  prepared  to  find  that  he 
was  insane  at  all,  and  we  prefer  therefore 
not  to  enter  into  the  discussion  of  the 
meaning  of  the  texts  on  which  this  theory 
of  the  exclusion  of  lunatics  from  inheri- 
tance under  Hindu  law  is  based- 

We  now  turn    to   the   question   of   the 
extent  to  which  Sitla    Bikhsh   Singh  in- 
herited.    According    to    the    plaintiff   he 
could  only  inherit  under  the    Hindu    law 
one-third  of  the   property.     No   attempt 
has  been  made    before    us    to   establish  a 
family  custom  which  in  this  family  pres- 
cribes that  inheritance  shall  be  per  stripes 
and  not  per  capita      The  defence  sat  up  is 
that  the  matter   was    decided    by  a  valid 
family     settlement.      We    have    already 
stated  the  main    elements   of    the   settle- 
ment.    They  are  to  be  seen  in  the  vairoua 
applications  made  at  the  time  of  mutation 
after  the  deith  of  Basant  Kuar      On  that 
occasion  there  cin  be  no  doubt    that    the 
parties,  who    were   concerned    in    the  in- 
heritance, all  acted  in  combination     The 
applications  made    by   Jagannath    Singh, 
Gokul    Singh    and   Shamsher   Singh    are 
practically  identical  and  must  have  been 
drafted  together.     Moreover  they  were  all 
filed  on   the    same    dite,    namely,   20th 
January  1921,  as  was  the   application  of 
Pohkar  Kuar  admitting  their   claim   and 
withdrawing  her  own      All    these   docu- 
ments are  on  the  record    beginning   with 
the  application   of    Mt.  Pohkar   Kuar  on 
p.    109    ami     ending     with     the    Assis- 
tant Collector's   orders    on  pp.   132-133. 
It    is  also    a   matter   worthy    of    notice 
that   Mt  Menda,  Kuar   also   was  induced 
to    agree    to    this    mutation      Thus    all 
the    members  of    the   family,   who   had 
any  interest  in  the  property,    agreed    not 
only  that  mutation   should   be  made  in 
favour  of  the  revorsioners    Sitla   Bakhsh 
Singh,  Gokul  Singh  and  Jagannath  Singh, 
but  that  the  property  should    be   divided 
into  equal  halves    between   Sitla  Bakhsh 
Singh  on  the  one  side   and   Gokul   Singh 
and  Jagannath  Singh  on  the  other      It  ia 
true  that  we  have  no  record    of  a  written 
agreement,  no  pauohayet  appears  to  hava 
been  called   and    there   were  no   outside 
witnesses.     But  Shamsher  Singh  himself 
states  that  on  the  death  of  Bisaut  Kttftr 
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mutation  was  effected  with  respect  to  the 
property  of  Narpat  Singh  under  a  com- 
promise between  the  parties,  and  although 
his  statement  was  challenged  at  length 
in  cross-examination  we  do  not  find  that 
he  was  shaken  in  any  way  and  in  our 
opinion  his  statement  may  be  taken  in 
corroboration  of  the  documentary  evidence 
to  which  we  have  already  referred.  It  is 
also  not  without  significance  that  when 
the  property  of  Jaswanfc  Singh  cime  to  be 
settled  after  the  death  of  Pohkar  Kuar, 
when  Sitla  Bikhsh  Singh  was  already 
dead,  the  sons  of  Sitla  Bakhsh  Singh  were 
given  by  compromise  one-half  just  as 
their  father  had  received  one-half  after 
the  death  of  Basint  Kuar. 

It  is  not  necessary  that  a  family  settle- 
ment should  be  embodied  in  a  formil 
registered  document.  It  is  sufficient  that 
members  of  the  family  should  agree  among 
themselves  to  make  a  settlement  and  give 
effect  to  such  agreement  A  Single  Judge 
of  this  Court  in  Tej  Bahadur  Khan  v. 
Nakko  Khan  (l)  went  so  far  as  to  find 
that  it  was  not  even  necessary  for  all 
members  of  the  family  to  be  parties  to  a 
family  arrangement  in  order  to  make  it 
valid  and  binding,  and  in  his  judgment 
he  quoted  Kokla  v  Pian  Lai  (2)  and 
Gandharp  Singh  v.  Nirmal  Singh  (3), 
in  his  support.  Again  in  a  very  recent 
case  decided  by  a  Bench,  of  which  one  of 
us  was  a  member — Mahabir  v  Dwarka 
(4)— it  was  held  that  the  essence  of  a 
family  arrangement  lies  in  an  adjustment 
of  conflicting  claims  bona  fide  made  and 
recognized  on  both  sides  with  the  object 
of  putting  an  ond  to  a  controversy  It 
is  argued  on  behalf  of  the  plaintiff-appel- 
lant that  there  was  no  controversy  here 
as  between  Sitla  "Bakhsh  Singh  on  the 
one  side  and  Gokul  Singh  and  Jagannath 
Singh  on  the  other,  but  a  controversy 
may  be  something  less  than  an  active 
contest.  It  is  enough  if  a  settlement  seeks 
to  lay  down  once  for  all  a  position  which 
will  avoid  possible  litigation  in  the  future. 
There  was  here  a  possible  ground  of  liti- 
gation. Indeed  the  question  then  settled 
between  the  parties  is  in  litigation  now, 
and  the  mere  fact  that  at  that  time  the 
parties  agreed  among  themselves  that  they 


(1)  A.  I.  R.  1927  Oiidh  97. 

(2)  [1913]  35  All.  602=21  I.  C.  29=11    A.L  J. 
765, 

(3)  [1919]  22  0.0.  300=54  I,  C.  325=6  O.L.J. 
529. 

(4)  A.  I,  R.  1927  Oudh  572=2  Look.  662. 


would  not  dispute  each  other's  claims  in 
respect  to  this  property  is  sufficient  in 
our  opinion  to  establish  the  fact  that  a 
valid  and  binding  family  settlement  took 
place  among  them. 

We  find  therefore  in  the  first  place  that 
Sitla  Bakhsh  Singh  was  not  insane  in  the 
sense  that  he  was  a  mad  man  debarred  by 
Hindu  law  from  inheritance,  and  in  the 
second  place  we  find  that  all  members  of 
the  family  on  the  deith  of  Bisant  Kuar 
entered  into  a  family  arrangement  of  a 
binding  character  by  which  the  property 
of  Narpat  Singh  was  divided  among  the 
reversioners  in  two  portions,  one  portion 
going  to  Sitla  Bjikhsh  Singh  and  other  to 
Gokul  Singh  and  Jagannath  Singh.  This 
being  so,  the  share  of  Sitla  Bikhsh  Singh 
devolved  upon  his  sons  and  the  sale-deed! 
executed  by  the  heirs  of  Gokul  Singh  and 
Jagannath  Singh  in  favour  of  the  plain- 
tiff in  respect  of  the  share  of  Sitla  Bakhsh 
Singh  is  of  no  effect,  and  the  plaintiff's 
suit  in  regard  to  this  portion  of  the  pro- 
perty  has  been  rightly  dismissed. 

As  to  the  property  which  formerly 
belonged  to  Jaswant  Singh  we  need  say 
very  little,  The  learned  counsel  for  the 
plaintiff-appellant  after  briefly  stating 
the  facts  admitted  that  in  his  opinion  he 
had  no  sufficient  ground  for  challenging 
the  finding  of  the  lower  Court  with  res- 
pect to  this  property.  We  find  that  in- 
that  case  there  WAS  a  definite  and  formal 
family  settlement  and  furthermore  the 
plaintiff's  claim  was  vitiated  by  the 
doctrine  of  lis  pendens.  We  find  there- 
fore that  the  plaintiff's  claim  as  to  this 
portion  of  the  property  also  has  been 
rightly  dismissed. 

A  cross-objection  has  been  filed  by  the 
defendant-respondent  9  on  question  of 
costs.  He  points  out  that  pleader's  fee 
has  been  taxed  in  the  lower  Court  on  a 
valuation  of  Rs  6,600  whereas  the  lower 
Court  held  definitely  that  the  value  of  the 
property  for  purposes  of  taxation  was 
Bs,  29,000.  This  objection  has  not  been- 
contested  before  us  and  we  accept  it.  The 
fees  in  this  Court  and  in  the  Court  below 
will  be  calculated  on  the  valuation  of 
Bs.  29,000  instead  of  the  valuation  of 
Rs  6,600 

A  second  cross-objection  has  been  filed 
on  behalf  of  respondents  1  to  3  but  this 
has  not  been  pressed.  As  to  the  third 
cross-objection,  which  has  been  filed  on 
behalf  of  respondent  11,  we  have  only  to 
say  that  there  is  now  no  contest  between- 
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this  respondent  and  the  appellant.  He 
won  his  suit  in  the  lower  Court  and  he 
has  no  status  here  to  obtain  a  decision  by 
this  Court  on  a  side  issue  which  is  not 
before  us  in  appeal.  We  therefore  dis- 
miss this  appeal  with  costs  and  allow  the 
cross-ob]ection  made  by  defendant -respon- 
dent 9  as  to  the  calculation  of  costs  and 
dismiss  the  other  two  cross-objections. 
There  is  no  order  as  to  costs  on  the  cross- 
objections. 

S.N./R  K  Appeal  dismissed. 
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NANAVUTTY  AND  MISRA,  JJ. 

Hasan  Bibi  and  another — Appellants, 
v 

Chitto  and  others — Respondents. 

Execution  of  Decree  Appeal  No  15  of 
1928,  Decided  on  24th  August  1928, 
against  the  order  of  Sub-Judge,  Gonda, 
D/-  18th  February  1928 

Civil  P.  C.,  S.  47  —  Application  by  decree- 
holder  sub-mortgagee  to  execution  Court  for 
withdrawal  of  mortgage  money  in  redemp- 
tion auit  is  an  application  for  execution  and 
order  paiied  thereon  it  appealable. 

A  mortgagedwith  possession  land  in  favour 
of  B  &  C.  B  subsequently  sub-mortgaged  his 
^lialf  share  in  the  mortgagee  rights  to  X.  X 
"obtained  a  decree  for  sale  of  the  half  share  in 
the  mortgagee  rights  of  B  and  the  decree  was 
made  absolute.  Prior  to  this  decree  being 
made  absolute  Mt  sucoessoz-in-title  to  A,  ob- 
tained a  decree  for  redemption  against  the 
heirs  of  the  original  mortgagees  B  &  C.  X 
was  not  impleaded  in  the  suit  for  redemption, 
After  M  deposited  tho  decretal  amount  in 
Court  for  redemption  of  the  mortgaged  pro- 
perty, X  applied  for  withdrawal  of  half  share 
of  the  same  but  the  application  was  rejected 
with  direction  that  X  should  bring  a  declara- 
tory suit,  which  he  eventually  brought  but 
which  failed  on  the  ground  that  it  was  not 
anaintainable  in  law.  X  again  applied  to  the 
•execution  Court  praying  that  his  name  be  sub- 
stituted in  the  redemption  suit  as  defendant 
and  that  tho  amount  due  to  B  on  his  half 
•ehare  in  the  mortgage  money  be  paid  to  him. 
T?he  Sub-Judge  allowed  the  application  hold- 
ing that  though  it  could  not  be  maintained 
under  O.  22,  B.  10,  Civil  P.  0.,  the  sub-mort- 
gagee was  entitled  to  receive  the  money  under 
S.  134,  T.  P.  Act,  On  an  appeal  against  this 
order: 

Held,  that  the  application  by  the  sub-mort- 
gagee to  the  execution  Court,  praying  for  with- 
drawal of  money  deposited  by  tho  mortgagor 
in  the  redemption  suit  against  the  mortgagee, 
-could  be  treated  as  an  application  for  execu- 
tion of  his  original  decree  and  that  the  order 
passed  thereon  waa  appealable.  [P  310  C  1] 

K.  N.  Tendon— tor  Appellants. 
Ali  Jaicad — for  Respondents. 


Judgment. — This  is  an  appeal  arising 
out  of  execution  proceedings.  The  facts 
of  the  case  are  complicated  and  we  should 
like  to  state  them  in  detail. 

On  31st  October  1901  one  Autar  Gir 
mortgaged  with  possession  94  bighas 
12  biswas  of  land  sitnate  in  village 
Gaurgumari,  district  Gonda  in  favour  of 
Abdul  Jabbar  and  Yar  Ali  Khan.  On 
4th  July  1908  Abdul  Jabbar  sub-mortga- 
ged  his  half  share  in  the  mortgagee 
rights  under  the  aforesaid  mortgage  to 
Gaya  and  Bandhu,  the  ancestors  of  the 
respondents,  for  Rs.  1,000  On  6th  May 
1920  Gaya  and  Sindhu,  the  brother  and 
legal  representative  of  Bandhu  the  ori- 
ginal mortgagee,  obtained  a  decree  for 
sale  of  the  half  share  in  the  mortgagee 
rights  possessed  by  Abdul  Jabbar.  On 
25th  February  1921  the  decree  was  made 
absolute  Prior  to  the  decree  being 
made  absolute  one  Sheo  Saran  Gir,  suc- 
oessor-in-title  bo  Autar  Gir,  obtained  a 
decree  for  redemption  of  the  mortgage  of 
1901,  against  the  heirs  of  the  original 
mortgagees.  The  sub-mortgagees  were 
not,  however,  impleaded  as  defendants  in 
that  suit  A  final  decree  for  sale  was 
passed  in  the  redemption  suit  on  28th 
April  1925.  It  appears  that  on  6th  May 
1925  a  sum  of  Rs.  13,840-9  0  was  deposi- 
ted by  the  decree-holder  Sheo  Saran  Gir 
for  redemption  of  the  mortgaged  property. 
On  9th  May  1925  the  present  respon- 
dents applied  that  the  half  share  in  the 
mortgage  money  belonging  to  Abdul 
Jabbar  be  paid  to  them  as  they  were  his 
representatives  having  obtained  a  de- 
cree on  the  basis  of  a  mortgage  executed 
by  him.  On  12th  December  1925  the 
application  was  dismissed  by  the  execu- 
tion Court  with  a  direction  that  the  res- 
pondents should  bring  a  declaratory  suit 
in  order  to  establish  their  title.  The 
respondents  instituted  a  declaratory  suit 
bub  it  was  dismissed  on  27th  May  1927 
on  the  ground  that  no  such  declaratory 
suit  was  maintainable  in  law.  On  30tli 
August  1927  the  respondents  again  ap- 
plied to  the  execution  Court  praying  that 
their  names  may  be  substitued  in  the  re- 
demption suit  as  defendants  under  0.  22, 
R.  10,  Civil  P.  C.  and  that  the  amount  of 
money  due  to  Abdul  Jabbar  on  account  of 
his  half  share  in  the  mortgage  money 
should  be  paid  to  them  since  they  were 
entitled  lo  the  extent  of  Rs.  5,163-12-7. 

The  Subordinate  Judge  has  allowed 
this  application.  He  has  held  that 
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though  the  applioatioo  made  by  the  res- 
pondents could  not  be  maintained  under 
0.  22,  B  10,  Civil  P  C  yet  they  were 
entitled  to  receive  the  money  under 
S.  134,  T.  P.  Act,  (Act  IV  of  1882) 
This  order  was  pissed  by  the  Subordi- 
nate Judge  on  18fch  February  1923.  It  is 
against  this  order  that  this  appeal  has 
been  lodged. 

A  preliminary  objection  was  taken  on 
behalf  of  the  respondents  that  no  appeal 
lies.  We  are  not,  however,  inclined  to 
entertain  this  objection  on  the  ground 
which  will  appear  from  our  judgment 
which  will  follow  later,  and  from  which 
it  will  appear  that  we  are  going  to  treat 
the  present  application  filed  by  the 
respondents  on  the  30th  August  1327 
as  an  application  for  execution  and  in 
that  view  of  the  case  the  order  in  ques- 
tion would  be  one  pissed  between  a  de- 
cree-holder and  judgment-debtor  on  the 
excution  side  We  now  proceed  to  give 
our  reasons  why  we  consider  that  the 
application  for  withdrawal  of  the  mone^ 
presented  by  the  respondents  to  the 
Court  of  the  Subordinate  Judge  of  Oonda 
on  the  30th  August  1927,  can  well  be 
treated  as  an  application  for  execution. 

We  have  examined  the  execution  record 
and  it  appears  to  us  that  after  the  respon- 
dents obtained  their  decree  absolute  on 
25th  February  1921  they  applied  for  exe- 
cution on  15th  February  1922.  The  ap- 
plication, it  appears  from  the  file,  was 
for  bringing  on  the  record  the  heirs  of 
Abdul  Jab  bar  who  had  died  in  the 
meanwhile  The  second  application  for  ex- 
ecution was  filed  on  19th  January  1925, 
amply  well  within  limitation.  It  appears 
that  that  application  was,  on  grounds 
which  it  is  not  necessary  to  state  here, 
dismissed  on  12th  December  1925  The 
right  of  the  respondents  to  execute  their 
decree  as  will  appear  from  the  dates 
gives  above  will  be  available  to  them  till 
the  expiry  of  three  years  reckoned  from 
19th  January  1925.  Their  present  ap- 
plication for  withdrawal  of  the  money 
is  dated  30th  August  1927  In  order  to 
do  justice  to  the  parties  in  this  case  we 
are  inclined  to  treat  this  application  as 
an  application  for  execution  of  their  ori- 
ginal decree  dated  25th  February  1921 
We  will  state  the  reasons  which  have  in- 
duced us  to  take  this  view.  It  would  be 
clear  from  the  facts  given  by  us  above 
that  the  mortgaged  property  which  oon- 
eisted  of  mortgagee  rights  has  now  taken 


the  shape  of  actual  cash  deposited  in 
Court  of  the  Subordinate  Judge  on  6tb 
May*  1925  The  decree-holders  respon- 
dents cannot  now  sell  those  mortgagee 
rights  because  they  have  now  been  sub- 
stituted by  the  cash  money.  Instead  of 
selling  these  rights  they  can  now  sell 
the  money  which  was  deposited  by  the 
successor  of  the  original  mortgagor  ir* 
order  to  redeem  the  mortgaged  property. 
It  is  evident  that  the  money  in  deposit 
in  the  Court  cannot  be  sold  and  an  ap- 
plication for  withdrawal  of  that  money 
can  be  treated  virtually  as  an  applica- 
tion for  sale  of  that  very  money.  We- 
take  this  view  in  order  that  the  decree- 
holders  respondents  may  be  in  a  position- 
to  treat  this  application  dated  30tl> 
August  1927  which  is  an  application  for 
withdrawal  of  the  money  as  virtually  am 
application  for  execution  of  the  decree 

It  was  urged  on  behalf  of  the  appel- 
lants that  this  was  not  the  view  taken- 
by  the  decree-holders  themselves  of  tho 
application  filed  by  them  in  the  Court 
below.  We  are  fully  aware  of  the  fact 
that  this  is  so  We  have  only  allowed! 
the  decree-holdere  to  take  this  position 
here  in  order  that  we  may  be  able  to  do 
justice  in  the  case  and  that  the  appel- 
lants may  not  be  able  to  deprive  the  de~, 
cree-holders  of  their  ]ust  rights 

The  dates  given  above  will  show  that 
the  application  dated  30th  August  1927 
is  amply  well  within  limitation.  It  was 
urged  that  there  was  no  proof  on  the  re- 
cord that  the  decree-holders  respondents- 
filed  an  application  for  execution  on  15th 
February  1922.  We  are  not,  however^ 
willing  to  entertain  this  objection.  We 
have  looked  into  the  record  ourselves  and 
it  appears  to  us  to  be  clear  from  the  re- 
pDrt  of  the  ahlmad  that  there  was  a  pre- 
vious execution  case  and  it  was  on  tho- 
report  oE  the  ahlmad  that  there  was  a. 
previous  execution  case  and  it  was  on  the- 
report  of  the  ahlmad  that  this  date  wa& 
substitued  by  the  decree-holder  in  his  ap- 
plication for  execution  of  the  decree  pre- 
sented on  19th  January  1925,  the  data- 
previously  entered  in  that  application 
having  been  found  to  be  a  wrong  one.  W&- 
have  therefore  fully  satisfied  ourselves 
that  there  is  no  question  of  present  ap- 
plication dated  30th  August  1927  being 
considered  in  any  way  time  barred. 

We  might  state  here  that  in  the  view 
which  we  have  taken  of  the  application* 
dated  30th  August  1927  it  is  not  neees- 
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sary  for  us  that  we  should  decide  the 
question  as  to  whether  the  application 
filed  by  the  decree- holders  respondents 
oan  be  treated  or  not  as  a  good  application 
under  S  134,  T.  P.  Act  (Act  IV  of  1882). 
If  is  unnecessary  for  us  to  do  so  and  we 
therefore  leave  the  point  undecided. 

We  therefore  confirm  the  order  passed 
by  the  learned  Subordinate  Judge  but  in 
view  of  the  fact  that  the  decree-holders 
did  nqft  present  this  view  of  the  oase  be- 
fore the  leirned  Subordinate  Judge,  we 
direct  that  the  parties  shall  bear  their 
own  costs  regarding  this  application  both 
here  and  in  the  Court  below 

K.N./R.K.  Appeal  dismissed. 
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WAZIR  HASAN,  AG.  C.  J.,  AND  BAZA,  J 

Narsmyh     Partab    Bahadur    Singh — 
Plaintiff  — Appellant 
v. 

Mamman  Jaw— Defendant  —  Respon- 
dent. 

Second  Appeal  No.  364  of  1923,  De- 
cided on  5bh  April  1929,  against  decree 
of  Dist  Judge,  Rie  Bireli,  D/-  23rd 
August  1923. 

Limitation  Act,  Art.  116 — Land  transferred 
by  registered  deed  in  lieu  of  maintenance- 
Transferee  required  to  make  certain  pay- 
ments— Acceptance  implied  indeed  of  trans- 
fer though  in  unilateral  document— Such 
deed  is  complete  contract  within  Art.  116. 

Certain  lands  were  transferred,  by  a  regis- 
tered deed  in  writing  in  favour  of  a  person  for 
life  in  lieu  of  maintenance  and  he  was  made 
to  bear  the  liability  of  cartain  payments. 

Held  that  the  deed  of  transfer  contained 
an  implied  acceptance  of  tha  transferee  to 
make  tha  payment  though  it  was  in  a  unila- 
teral document  and  such  deed  was  a  complete 
contract  ia  writing  bat  ween  the  transferrer 
and  bhe  bransferoa  within  the  meaning  of 
Arb.  116  :  19  Mad  52;  25  Mad.  50,  35  Ca\ 
633,  20  C.  W.  N.  403;  A  I.  R  1925  Bom  440, 
Eel  on.\  26  All.  133,  34  All.  464  ;  A  I<  R. 
191G  P.  C.  182  ,  3  Bom.  L.  R  667,  Ref.  In  re 
New  Eberhardl  Co.;  43  C/i,  D.  118  Cons. 

[P3L3C1] 

M.  Warim — for    Appellant. 
All  Zaheer  and  P  N.  Chauihary  —  for 
Respondent. 

Judgment.  —  This  is  the  plaintiff's 
appeal  from  the  decree  of  the  District 
Juige  of  Hie  Bireli,  dated  23rd  August 
1928,  modifying  the  decree  of  the  Addi- 
tional Subordinate  Judge  of  the  same 
place,  dated  Bth  May  1925. 


The  facts  of  the  case  are  as  follows  : 
Under  a  deed  of  23rd  December  1920,  the 
plaintiff's  predecessor-in-interest  trans- 
ferred certain  lands,  proprietary  and 
under- proprietary,  in  favour  of  the  defen- 
dant. Having  regard  to  the  events  which 
have  happened,  the  defendant  was  to  hold 
the  transferred  property  for  her  life  in 
lieu  of  maintenance  The  transferee,  that 
is  the  defendant,  was  to  bear  the  liability 
of  payment  of  a  sum  of  Es  164-15-6  and 
a  further  sum  of  Bs  10  annually  to  the 
transferrer  or  his  successor-in-interest, 
that  is  the  plaintiff.  The  deed  of  trans- 
fer describes  the  former  amount  as  "mal- 
guzari  sarkari"  (Government  revenue) 
and  the  latter  as  "lagan  matahti"  (under- 
proprietary  rent)  The  claim  out  of  which 
this  appeal  arises,  was  laid  for  the  re- 
covery of  the  sums  of  money  just  now 
mentioned  for  the  years  1328  to  1334 
fasli.  The  claim  was  resisted  on  various 
grounds  but  we  are  concerned  with  only 
one  of  such  grounds  and  that  is  as  to 
whether  any  portion  of  the  claim  ia  suit 
is  barred  by  time.  The  Court  of  first 
instance  answered  the  question  in  the 
negative  but  on  appeal  by  the  defendant 
the  learned  District  Judge  of  Eae  Bireli 
has  held  that  three  years'  rule  of  limi- 
tation applied  to  the  case  and  that  con- 
sequently the  claim  for  the  years  1328i 
1329  and  1330  fasli  wag  birred  by  limi- 
tation. 

Another  question,  which  seems  to  have 
been  discussed  in  the  Courts  below,  was 
as  to  whether  the  plaintiff's  claim  was 
cognizible  by  the  civil  Court  or  by  the 
Court  of  revenue.  The  Court  of  first  in- 
stance expressed  the  opinion  that  it  was 
cognizable  by  the  former  Court  The 
view  of  the  learned  District  Julge  on 
this  question  does  not  appear  to  us  to  be 
quite  clear.  Be  that  as  it  may,  it  was 
not  argued  before  ua  that  the  suit  was  nob 
cognizable  by  the  civil  Court.  The  ab- 
stract question  of  the  conflict  of  jurisdic- 
tion is  of  no  consequence  because  in 
either  case  the  appeal  from  the  judgment 
of  the  Court  of  first  instance  would  lie  to 
the  Distriot  Juige  but  it  may  be  of  im- 
portance as  affecting  the  decision  on  the 
point  of  limitation  According  to  S.  129, 
Oudh  Bent  Act  1886,  all  suits  under  that 
Act,  except  as  otherwise  provided  therein, 
shall  be  instituted  within  one  year  from 
the  date  of  the  accrual  of  the  cause  of 
action.  It  was,  however,  not  disputed 
before  us  that  the  limitation  for  the  suit 
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out  of  which  this  appeal  arises,  is  to 
be  found  in  the  provisions  of  the  Li- 
mitation Act,  1906-  The  argument  on 
behalf  of  the  plaintiff  is  that  Art.  116 
and  not  exclusively  Arb.  110,  Lim.  Act, 
which  presumably  is  the  article  under 
which  the  lower  appellate  Court  has  held 
the  present  suit  to  fall,  is  applicable, 
and  in  support  of  the  argument  reliance 
is  placed  upon  the  decision  of  their  Lord- 
ships of  the  Judicial  Committee  in  the 
case  of  Tncomdas  .Ccoverji  v  Gopinath 
Jin  (l).  If  this  argument  is  accepted  fche 
decree  of  the  Court  cf  first  instance  must 
be  restored. 

Article  116  is  as  follows: 

"For  compensation  for  the  breach  of  a  con- 
tract in  writing  registered  :  BIX  years,  when 
the  contract  is  broken,  or  (where  there  are 
successive  breaches)  when  the  breach  in  res- 
pect of  which  the  suit  is  instituted  occurs,  or 
(where  the  breach  is  continuing)  when  it 
ceases.11 

The  deed  of  transfer,  to  which  reference 
has  already  been  made  and  on  the  terms 
of  which  the  title  to  the  claim  in  ques- 
tion rests,  is  a  "writing  registered."  Thrf 
argument  advanced  by  Mr.  Ali  Zaheer  on 
behalf  of  the  respondent  is  that  there  is 
no  "contract"  in  this  case  and  in  support 
of  the  argument  the  learned  counsel  relies 
on  a  decision  of  Sir  Lawrence  Jenkins, 
Chief  Justice  of  the  Bombay  High  Court, 
in  the  case  of  Apaji  Bapuji  v.  Nilkantha 
Anna j i  (2),  and  upon  a  decision  of  the 
Court  of  appeal  in  England  In  re  New 
Eberhardt  Co.  (3),  refeired  to  by-  Sir 
Lawrence  Jenkins  in  the  above  mentioned 
case, 

As  to  the  Privy  Council  case  cited  by 
Mr.  Wasim,  counsel  for  the  plaintiff- 
appellant,  Mr.  Ali  Zaheer  distinguishes 
it  on  the  ground  that  in  that  case  the 
lease  on  which  the  suit  was  founded  was 
effected  by  two  registered  documents:  (1) 
a  mokurari  kabuliyat  executed  by  the 
lessee  and  (2)  a  patta  executed  by  the 
lessor  and  thus  there  was  a  complete 
contract  in  writing  between  the  parties 
of  that  case  while  in  the  present  case 
there  is  only  a  unilateral  document  evi- 
dencing a  grant  by  the  donor  m  favour  of 
the  donee  and  the  acceptance  of  the  grant 
by  the  latter  is  not  shown  by  any  writing 
but  merely  by  conduct.  We  think  that 

(1)  A.  I.  P.  1916   P.  C.   182=44   Cal.  759=44 
I.  A.65(P.C.). 


(2)  [1901]   3  Bom.  L.  B.  667. 
0) 


[1890]  49  Ch.  D.  118=59  L.  J.  Cb.   73=1 
Meg.   441=38    W.  B.  97=62  L.  T.  301. 


on  the  bare  question  as  to  whether  the 
decision  of  their  Lordships  of  the  Judi- 
cial Committee  covers  the  case  before  us 
or  not  the  argument  of  Mr  Ali  Zaheer  is 
weighty  but  it  appears  to  us  that  the 
interpretation  placed  on  the  language  of 
Art.  116  by  several  High  Courts  in  India 
turns  the  balance  in  favour  of  Mr. 
Wasim's  argument  and  in  the  absence  of 
a  decision  of  their  Lordships  of  the  Judi- 
cial Committee  directly  bearing  on  the 
ai guinea ts  advanced  by  Mr.  Ali  Zaheer 
we  think  we  should  adopt  the  same  in- 
terpretation. In  the  English  case  of 
New  Ebeihardt  Co.  (3),  mentioned 
above  the  question  decided  by  the  Court 
of  appeal  was  the  interpretation  of  the 
words  "contract  duly  made  in  writing" 
occurring  in  S  55,  Company's  Act  of  1E67 
(30  and  31  Victoria,  Chap.  131),  which  is 
as  follows: 

"Every  share  in  any  company  shall  he 
deemed  and  taken  to  have  been  issued  and  to 
be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract 
duly  made  in  writing,  and  filed  with  the 
Registrar  of  Joint  Stock  Companies  at  or  be- 
fore the  issue  of  such  shares." 

To  bring  into  relief  the  view  taken  by 
the  Court  of  appeal  we  propose  to  quote 
some  portions  from  the  judgments  of 
Bowen,  L  J  ,  and  Fry,  L.  J.  Bowen,  L  J., 
said: 

"It  is  an  offer  duly  made  in  writing, and  only 
an  offer,  till  it  IB  accepted,  and  ib  was  filed 
while  it  was  an  offer  only.  The  offer  being 
something  short  of  the  contract,  it  _  was  not  a 
complete  contract  when  it  was  filed.  It  is 
true  that  it  did  turn  afterwards  into  a  con- 
tract when  it  was  accepted,  but  it  did  not  turn 
into  a  contract,  I  think,  which  was  duly  made 
in  writing,  because  the  offer  only  was  made  in 
writing,  and  it  certainly  did  not  turn  into  a 
contract  which  had  been  made  in  writing  at 
the  date  when  the  document  was  filed,  and  it 
only  became  a  contract  long  after  the  docu- 
ment waa  filed.  It  is  obvious,  therefoE*,  that, 
unless  we  are  to  fritter  away  the  section  by 
putting  a  forced  construction  upon  it,  the 
section  has  not  been  complied  with." 

Fry,  L.  J.,  said: 

11  ....  the  contract  must  be  made  in  writing, 
by  which  I  understand  that  both  parties  to 
the  contract  must  lignify  their  assent  to  the 
terms  of  it  in  writing,  and  that  without  going 
beyond  the  writing  you  can  lee  the  existence 
of  the  contract  between  the  contracting 
parties,  That  ia  the  ground  on  which  It  ap- 
pears to  me  that  we  cannot  convert  this  into 
a  contract  satisfying  the  language  used  by 
reason  of  the  subsequent  acceptance  of  its 
terms  by  some  of  the  persons  making  the  con- 
tract.11 

We  now  come  to  the   oases  decided  ia 
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India.  la  Ambalavana  Pandaram  v. 
Vaguran  (4),  the  claim  was  for  bhe  re- 
covery of  arrears  of  renfc  on  a  document 
which  was  signed  by  the  tenant  only. 
The  Court  held: 

"In  our  opinion  a  contract  which  has  in 
faob  been  registered  is  no  less  a  contract  in 
writing  registered  within  the  meaning  of 
Art.  11G  because  it  beara  the  signature  of  only 
tyie  of  the  parties  in  the  absence  of  any  statu- 
tory provision  requiring  the  signature  of  ''both 
parties." 

To  the  sam a  effect  is  the  decision  in 
the  cases  of  Kotappa  v.  Vellur  Zamin- 
dar  (5).  These  cases  were  accepted  as 
laying  down  good  law  in  Ginsh  Chan* 
dra  Das  v  Kunja  Behan  Malo  (6),  which 
was  followed  in  Chaliphoo  v.  Banga 
Behari  Sen  (7).  In  the  Bombay  High 
Court  the  same  view  seems  to  have  been 
taken  by  implication  in  the  case  of 
Ganapa  Putta  v.  Hammad  Saiba  (8). 
As  against  the  above  oases  the  learned 
counsel  for  the  respondent  has  placed 
before  us  the  cases  of  Bam  Naraiii  v 
Kamta  Singh  (9)  and  Jaggi  Lai  v  Sri 
Bam  (10).  Both  these  cases  unquestion- 
ably support  the  argument  of  the  learned 
counsel.  . 

Having  regard  to  the  system  of  con- 
veyancing prevailing  in  this  country  and 
particularly  in  the  province  of  Oudh  we 
are  of  opinion  that  the  deed  of  transfer 
in  question  must  be  treated  as  evidencing 
a  complete  contract  in  writing  between 
the  transferrer  and  the  transferee.  It  not 
only  purports  to  make  a  transfer  of  im- 
movable property  mentioned  therein  on 
the  part  of  the  transferrer  but  it  also  con- 
tains the  implied  acceptance  of  the  liabi- 
lity of  the  transferee  to  pay  the  annual 
rent  to  the  transferrer.  The  acceptance 
though  contained  in  a  unilateral  docu- 
ment is  really  and  in  essence  the  ac- 
ceptance made  by  the  transferee.  We, 
therefore,  allow  this  appeal,  set  aside  the 
decree  of  the  Court  below  and  restore  the 
decree  of  the  Court  of  first  instance  with 
costs  in  all  Courts. 

P.N./H.K.  Appeal  alloued. 


(4) 

(5) 
(6) 

(7) 


(8 

(9 

(10 


[1896]  19  Mad.  52=5  M.L.J.  223. 
[1902]  25  Mad.  50. 

[1908]   35  Gal.   683=12   C.W.N.  628=9  C. 
L.  J.  1. 

[1916]  20  G.  W,  N.    408=11  I.  C,  391=22 
C.L.J.  811. 

A.  I.  R.  1925  Bom.  110=19  Bom,  506. 
[1901]  26  All.  138. 

[1912]  81  All,   161=16  I.  C.  116=10  A,  L, 
J.I. 
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BAZA,  J. 

Muhammad  Slier  Shan — Defendant — 
Appellant. 

v. 

Lai  Bahadur  Khan  and  another — 
Plaintiffs — Respondents. 

Second  Appeal  No,  433  of  1528.  Decided 
on  23rd  March  1929,  against  order  of  1st 
Sub-Judge,  Kheri,  D/-  31st  October  192H 

(a)  Preemption— Title      acquired    by   pur- 
chaser after  cauie  of  action  for    pre-emption 
arose  may  be  urged    in    defence    in  such  luil. 

A  purchaser  may  use  a  title  acquired  by 
him  subsequently  to  the  origin  of  the  cause  of 
action  for  a  pre  emption  suit  as  a  defence 
against  such  a  suit  instituted  after  acquisi- 
tion of  the  said  title.  11  0.  C.  290;  12  O.  C. 
239,  14  0.  C.  156,  3  0.  L.  /.  309;  20  0,  C.  1GO, 
17  0,  C.  242  and  2G  All.  389,  Eel.  OIL. 

[P  314  C  1] 

(b)  Oudh  Lawi  Act  (18  of  1876),  S.  9—  S.  9 
is  applicable  eVen  where  two  or  more  persons 
are  equally  entitled  to  buy  property    and  one 
or  more  of  them  has  or  have  acquired  it. 

Section  9  is  applicable  not  only  where 
there  aro  parsons  equally  entitled  to  buy  a 
property  and  the  property  has  been  sold  to  a 
stranger,  or  to  a  person  whose  right  to  acquire 
it  la  inferior  to  that  of  the  persona  who  ara 
equally  entitled  to  pre-empt,  but  is  applicable 
also  to  cases  where  two  or  more  persons  are 
equally  entitled  to  buy  the  property  and 
one  or  more  of  them  has  or  have  acquired 
it:  13  0.  C.  260,  Re/.  [P  314  C  2] 

Ghulam  Hasan— for  Appellant. 
Day  a,  Kishen  Seth — for  Respondents. 

Judgment  —This  is  a  defendant's  ap- 
peal arising  out  of  a  pre  emption  suit. 
Munne  Khan  (defendant  2)  sold  plot  381 
('63  in  area)  in  patti  Gobere  Khan  in 
Thok  Hasan  Khan  in  village  Baipur  in 
the  District  Kheri,  to  Muhammad  Sher 
Khan  (defendant  l)  for  Bs.  200  on  7th 
December  1926.  There  is  an  under-pro- 
prietary chak  of  mahal  called  chak  Airi  in 
village  Baipur  The  said  ohak  has  a 
1  thok  "  called  "  thok  Hasan  Khan  " 
which  is  sub-divided  into  three  pattis, 
namely  (l)  patti  Amir  Khan;  (2)  patti 
Gobere  Khan  and  (3)  patti  Newaz  Khan. 
Lai  Bahadnr  Khan  pre-emptor  (plaintiff) 
is  a  cosharer  of  patti  Newaz  Khan. 
Munne  Khan  vendor  (defendant  2)  is  a 
cosharer  of  patti  Gobere  Khan.  Thus  the 
pre-emptor  and  the  vendor  are  oosharers 
of  "  thok  Hasan  Khan,"  in  Chak  Airi,  in 
village  Baipur.  Muhammad  Sher  Khan 
vendee  (defendant  1)  is  the  superior  pro- 
prietor of  village  Baipur.  On  1st  De- 
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comber  1927,  Muhammad  Shqr  Khan 
(defeodant  l)  purchased  1'35  acres  of 
uuder-proprietary  area  in  patfci  Amir 
Khan  from  one  Mt  Zui  Bibi:  see  Ex. 
A-l.  Thus  he  also  became  a  cosharerof 
thok  Hasan  Khan  in  chak  Airi  in  village 
Baipur.  Li[  Bihadur  Khan  brought  the 
present  suit  to  enforce  his  right  of  pre- 
emption on  7th  December  1927.  Thus 
the  suit  was  brought  six  days  after  Mu- 
hammad Sher  Khan  had  purchased  the 
under-proprietary  area  mentioned  above 
from  Zid  Bibi. 

The  claim  was  resisted  by  the  defen- 
dants on  various  grounds.  Defendant  1 
Muhammad  Sher  Khan,  who  is  the  prin- 
cipal defendant  in  this  case,  set  up 
under-proprietary  rights  on  the  strength 
of  the  sale-deed  dated  1st  December  1927 
(Ex  A-l).  This  is  the  plea  with  which 
we  are  concerned  in  this  appeal  This 
plea  was  rejected  by  the  lower  Courts 
and  the  result  was  that  t'he  plaintiff's 
claim  was  decreed  with  costs.  Muham- 
mad Sher  Khan  (defendant  l)  has  now 
come  to  this  Court  in  second  appeal  The 
appellant's  learned  counsel  has  confined 
his  arguments  to  one  point  only  He 
{contends  tint  de'endant  1  may  use  as  a 
.defence  the  title  which  he  (defendant  l) 
Acquired  after  his  purchase  but  before 
the  suit  for  pre-emption  was  brought 
against  him  I  think  this  contention  is 
well  founded  and  must  prevail.  It  is 
well  settled  that  a  purchaser  may  use 
title  acquired  by  him  subsequently  to 
the  origin  of  the  cause  of  action  as  a  de- 
fence against  a  pre-emption  suit  institu- 
ted after  acquisition  of  the  said  title:  see 
Tahawar  Khan  v.  Madho  Ram  (1)  refer- 
red to  in  Amir  Hasan  v  Mt.  Sardar 
Begam  (2);  Sheo  Charan  Singh  v  Bin- 
kai  (3),  Durga  Singh  v  Gayga  Singh(±) 
and  Lalta  Prasad  v  Raghubar  Singh 
(5);  see  also  Onkar  Singh  v  B  hag  wan 
Das  (6)  and  Ram  Hit  Singh  v.  Narain 
Rai  (7)  I  should  like  to  note  that  de- 
fendant 1's  rights  under  Ex  A-l  have 
become  perfect  and  are  now  unassailable, 
Thus  the  vendor  and  the  pre-emptor  have 
become  persons  equilly  entitled  to  pur- 

[1908J  11  O/G,  2901 
[1909]  12  0.  C.  229=-3  I.  C.  516. 
[1911]  14  0.  C.  156=11  I.  0.  532. 
[1916]  3  0.  L.  J,  307=36  I.  C.  55. 
[1917]  20  0.  C.  1G,,=A1  I.  0.    9=4  O.L.J. 
459. 

[19141  17  O.  0.  242=25  I.  C.  694. 
[1904]  26  All,  339=1  A.  L.-  J*  20D=(1904) 
A   W.  N.  63. 


(1) 
(2) 
(3) 
(4) 

(5) 

(6) 
(7) 


chase  the  property  in  dispute  before  the 
case  is  finally  disposed  of. 

The  last  clause'  of  S.  9,  Oudh  Laws 
Act  (Act  18  of  1876)  is  applicable  not 
only  where  there  are  persons  equally 
entitled  to  buy  a  property  and  the  pro- 
perty has  been  sold  to  a  stranger  or  to  a 
person  whose  right  to  acquire  it  is  infe- 
rior to  that  of  the  persons  who  are  equ- 
ally entitled  to  pre-empt,  but  is  applica- 
ble also  to  casea  where  two  or  more- per 
sons  are  equally  entitled  to  buy  the  pro- 
perty and  one  or  more  of  them  has  or  have 
acquired  it:  see  Mahabir  Prasad  v.  Ram 
Jivan  Lai  (8).  Now  lots  must  be  cast 
under  S.  9,  Oudh  Laws  Act,  in  order  to 
determine  which  of  them  (vendor  and 
pre-empcor)  shall  exercise  the  right  to 
buy  the  property  in  dispute  Henco  I 
allow  the  appeal  and  setting  aside  the 
decree  of  the  lower  appellate  Court  re- 
mand the  case  to  that  Court  with  direc- 
tions to  re-admit  the  appeal  under  its 
original  number  in  the  register  and  to 
dispose  of  it  according  to  law.  The  ques- 
tion as  to  who  is  entitled  to  the  property 
should  be  decided  by  drawing  lots.  Costs 
will  abide  the  result. 

P._N./RK. Appeal  alloued. 

"7s)~[i910"]~i3~07cr260=8  I.  0/272. 
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KiZA,  J. 

Mahomed  Sher  Khan  —  Plaintiff  —  Ap- 
pellant. 

v. 

Kumuar  and  another  —  Defendants— 
Respondents. 

Second  Appeal  No.  226  of  1923,  Decided 
on  18uh  October  1926,  against  decree  of 
First  Sub  Juige,  Kheri,  D/-  14th  Miy 
1928. 

(a)  Landlord  and  Tenant  —  Abadi  —  Non- 
tenant residents  do  not  .make  village  a  non- 
agricultural  villaje. 

A  village   in   which    such   persons   aa  silvers 
Tel 


a,  Jogis,  Julahas  and  Telis  realdo  besides 
the  tenants  doas  nob  caass  to  ha  an  agricultural 
village  for  that  reason.  [P  315  0  1] 

(b)  Landlord  and  Tenant  —  Tenant  ceasing 
to  be  tenant  but  allowed  to  remain  in  house- 
Tenant  giftinj'the  house  —  Transfer  by  tenant 
it  not  permitted—  Transferee  acquire!  no  right 
and  can  be  ejected  at  trespasser  by  landlord. 

According  to  the  general  custom  prevalent 
in  the  United  Provinces  of  Agra  and  Oudh  » 
person,  agriculturist  or  agricultural  tenant, 
who  is  allowed  by  a  zemindar  to  build  a  house 
for  his  occupation  in  the  abadi,  obtains,  if  thoro 
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is  no  special  contract  to  the  contrary,  a  mere 
right  to  usa  that  house  for  himself  and  his 
family  so  long  as  ho  maintains  the  houss,  that 
is,  prevents  it  falling  down,  and  so  long  as  he 
does  not  abandon  the  house  by  leaving  the 
Tillage.  As  such  occupier  of  a  bouse  in  the 
abadi  occupying  under  the  .zemindari  he  has, 
unless  he  has  obtained  by  special  grant  from 
the  zemindar,  no  interest  which  he  can  sell  by 
a  private  sale  or  which  can  bo  sold  in  execu- 
fcjfin  of  a  decree  against  him,  except  his  interest 
in  the  timber,  roofing  and  wood  work  of  the 
house.  [P  915  Q  2] 

Where  a  tenant  who  had  ceased  to  be  one  but 
was  allowed  to  continue  in  the  occupation  of  a 
ho u sj  in  the  village  makes  a  gift  of  the  house 
with  the  site,  the  zemindar  owner  is  entitled  to 
recover  possession  of  .the  site,  the  right  of 
ownership  embracing  within  it  the  right  of 
possession.  The  transfer  is  illegal  and  invalid 
as  against  the  landlord  as  it  is  tantamount  to  a 
complete  abandonment  on  the  part  of  the 
donor  of  whatever  interest  he  had  either  in  the 
houso  or  in  the  occupation  of  it,  in  favour  of 
the  donee.  20  All.  248;  A.  I.  R.  1915  Oudh  2G2; 
A.  I.  R.  1927  Oudh  492,  Rcf.  [P  315  C  2] 

GhuJam  Hasan  —for  Appellant. 

Bhagwati  Hath—tor  Respondents 

Judgment. — This  is  an  appeal  from  a 
decree  of  the  First  Subordinate  Judge, 
Kheri,  dated  14th  May  1928,  affirming  a 
decree  of  the  Munsif,  Kheri,  dated  22nd 
November  1927.  The  dispute  in  this  case 
relates  to  a  house  in  the  »abadi  of  village 
Raipur  in  the  District  of  Kheri.  The 
plaintiff  is  the  taluqdar  of  Eaipur.  The 
defendants  are  his  ryots.  Defendant  1 
Kunwar,  who  is  potter  by  caste,  has 
transferred  the  house  in  suit  to  defendant 
2  Gokaran  Frasad,  by  a  shankalapnama 
(deed  of  gift)  dated  4th  February  1926. 
The  present  suit  was  brought  by  the 
plaintiff  for  possession  of  the  house.  The 
claim  was  resisted  by  the  defendants  on 
various  grounds.  The  defence  was  ac- 
cepted by  the  lower  Courts  and  the  result 
was  that  the  plaintiff's  suit  was  dismissed 
with  costs  The  plaintiff,  Muhammid 
Sher  Khin  his  come  to  this  Court  in 
second  appeal. 

I  think  this  appeal  should  be  allowed. 
I  am  not  prepared  to  agree  with  the  learn- 
ed Subordinate  Judge  tint  Eaipur  is  not 
an  agricultural  village  though  silver- 
smiths, Jogis,  JuLahas  and  Telis  also  re- 
side in  the  village.  It  cannot  be  said 
that  a  village  in  which  such  persons  reside 
beside  the  tenants  is  not  an  agricultural 
village.  It  is  admitted  in  this  ca.se  that 
Kunwar  was  formerly  a  tenant.  Though 
he  ceased  to  be  a  tenant  some  years  ago 
the  taluqdar  allowed  him  to  occupy  the 
house  However,  the  taluqdar  brought  the 


present  suit  when  Kunwar  transferred  the 
house  to  defendant  2  by  the  shankalap- 
nama  in  question.  It'  was  for  the  defen- 
dants to  show  that  the  transfer  in  ques- 
tion was  valid  as  against  the  taluqdar, 
but  they  have  failed  to  do  so.  The  trans- 
fer in  question  amounts  to  abandonment 
and  I  see  no  reason  why  the  landlord: 
should  not  be  held  entitled  to  possession 
of  the  house  in  suit. 

According  to   the   general   custom  pre-[ 
valent  in  the  United   Provinces   of    Agra 
and  Oudh  a  person,    agriculturist  or  agri- 
cultural    tenant,    who  is   allowed    by  a 
zemindar  to  build  a  house. for  his  occupa- 
tion   in  the  abadi,  obtains,  if  there  is  no 
special  contract    to  the  contrary,   a   mere; 
right  to  use  that  house  for  himself  and  his 
family  so  long  as  he   maintains  the  house 
that  is,  prevents  it   falling  down,   and   so 
long  as  he  does  not  abandon  the  house  by 
leaving  the  village.     As  such    occupier  of 
a  house  in  the  abadi  occupying   under  the! 
zemindari  he  has,  unlosa  he  has  obtained) 
b}  special  grant  from  the  'zemindar,  no) 
interest  which  he  can  sell    by   a   private; 
sale  or  which  can    be  sold  in  execution  ofj 
a  decree  against  him,  except   his   interest! 
in  the  timber,    roofing   and  wood-work  of. 
the  house.     A  tenant  in  the  occupation  of 
a  house  in  the  village  has  no  right  to  sell 
the  house  with  the  site  and  the  zemindar 
owner  is  entitled  to  recover  possession  of 
the  site,  the  right  of  ownership  embracing 
within  it  the  right   of   possession.     Such 
transfer  is  forbidden  by  the  village   cus- 
tom and  the  transferee   acquires  no  right 
under  that    transfer.     His   possession   is 
that  of  a  trespasser  and  the  owner  of  the 
land   is   entitled   to    eject  him:     see  Sri 
Girdhariji   Maharaj   v.  Chote    Lai  (l); 
Azmat-un-mssa  v.  Qanesh   Parshad    (2). 
and  Mathura  v.  Udey   Bhan    Singh    (3). 
In  my  opinion  the  transfer  in  question  is 
illegal  and  invalid  as  against  the  taluqdar 
and  it  is  tantamount  to  a  complete  abandon- 
ment on  the  part  of    Kunwar  defendant  I 
of  whatever  interest  he  had  either  in  the 
house  or  in  the  occupation  of  it,  in  favour 
of  the  donee,  defendant   2     The   transfer 
being  illegal,  the  taluqdar   is  entitled   to 
recover*  possession  of  the  house,     Hence  1 
allow  the  appeal    and    setting   aside   the 
decree  of  the  lower  Courts  give  the  plain- 
tiff a  decree  for  possession  of  the  house 
in  suit  against  the  defendants.  The'plain- 

~TO"[1898]"20  All;  248"=»(T898)  A.~WrN.~277""" 
(2)  A.  I.  R.  1925  Oudh  262=28  0.  0.  119. 
(9)  A.  I,  R.  1927  Oudh  482=3  Luck.  107, 
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tiff  will  get  his  costs  from  bhe  defendants 
in  all  the  three  Courts. 

M.N./H.K.  "       Appeal  allowed. 

A.  I.  R.  1929  Oudh  316 

WAZIR  HASAN  AND  MISRA,  JJ. 

Razia  Beg  am  and  another—  Plaintiffs 
—Appellants. 

v. 

Ishrat  Ah  and  another — Defendants — 
Respondents. 

Second  Appeal  No  413  of  1928,  Do- 
cided  on  23rd  April  1929,  against  decree 
of  Second  Addl  Dist.  Judge,  Luoknow. 

(a)  Civil  P    C,  S.  100— Question  of  fact. 

Question  whether  purchaser  had  notice  of  a 
charge  on  the  property  purchased  is  one  of 
/aot  and  binding  on  High  Court  in  aeoond 
appeal.  [P  317  C  1J 

<b)  Transfer  of  Property  Act,  Si.  39  and 
40 — Decree-holder- purchaser  at  Court  sale, 
cannot  avoid  specific  charge  created  by 
judgment-debtor-  on  property  purchased, 
on  the  ground  of  his  being  bona  fide  pur- 
chaser without  notice. 

Sections  39  and  40  deal  with  personal  rights 
in  cases  whore  such  rights  do  not  arise  out  of 
a  specific  charge  on  immovable  property. 
But  where  such  a  charge  is  created  either  by 
decree  or  by  contract  it  follows  by  implication 
that  it  would  bind  the  immovable  property 
on  which  it  rests  even  in  the  hands  of  a  trans- 
feree for  consideration  and  without  notice. 

[P  318  C  1] 

Hence  a  decree-holder  purchasing  property 
of  his  judgment  debtor  at  an  auction  sale  can- 
not avoid  a  specific  charge  created  by  tho 
debtor  on  the  property  purchased  on  the 
ground  of  his  being  a  bona  fide  purchaser 
without  notice  :  Cases  discussed.  [P  319  G  2] 

Ghulam  Hasan — for  Appellant. 
Bisheshar  Nath  —  for  Respondent  2, 

Judgment. — These  two  appeals  arise 
respectively  out  of  two  suits  disposed  of 
by  one  judgment  of  the  Subordinate 
Judge  of  Unao,  dated  30th  July  1927, 
confirmed  by  one  judgment  of  the  Second 
Additional  District  Judge  of  Lucknow  at 
Unao,  dated  18th  August  1928.  One  suit 
(No.  6  of  1927)  was  brought  by  the 
plaintiffs-appellants  Chaudhri  Fateh  Ali, 
Chaudhri  Sitwat  Ali  and  Chaudhri  Mu- 
hammad Sultan  and  by  the  Deputy  Com- 
missioner of  Hardoi  as  Manager  of  the 
Court  of  Wards,  Kakrali  estate,  who  is 
now  respondent  4,  against  one  Oobardhan 
Frasad  and  two  other  persons.  The  relief 
prayed  for  was  a  declaration  to  the  effect 
that  the  two  annas'  zamindari  share 
situate  in  village  Adaura,  District  Unao, 


which  had  been  purchased  by  the  defend- 
ant-respondent,  Go  bard  ban  Prasad,  in 
execution  of  his  money  decree  against 
one  Chaudhri  Ishrat  Ali  was  subject  to 
a  charge  of  Bs.  250  per  annum  on  ac- 
count of  certain  religious  expenses  laid 
by  the  award  of  the  Deputy  Commis- 
sioner of  Hardoi,  dated  30th  June  1918. 
This  award  was  made  a  rule  of  the  Court 
and  a  decree  was  passed  thereon  on  22nd 
October  1918  A  claim  for  Rs  730  for 
the  said  expenses  which  were  due  and 
had  not  been  paid  wag  also  mide  in  tha 
suit. 

The  other  suit  (No.  109  of    1926)    wa,g 
brought  by  two  ladie?,  Mt.  Rizia  Bsga  ra 
and  Mt.  Shafiqunnisa,  bobli    daughter  s  of 
one  Chaudhri  Nasrat  Ali  of    Sandila,    for 
a  declaration    that  the   said    two    anna* 
share  of    the  village  Adaura,    which  had 
been  purchased  by  Gobardhan  Prasad,  as 
already  stated,  was  liable  to    a  charge    f 
Rs  360  annually  in  favour  of    the  plain- 
tills  on    account  of    their   maintenance 
under  the  award    dated  17th    June  1921 
delivered  by  one  Khan    Bihadur    Amjai 
Ali    of    Hardoi    since    deceased.      This 
j.ward  was  also  made  a  rule  of  Court  and 
a  decree  passed  on   the  basis    thereof   on 
23rd    June    1921      The    plaintiffs    also 
claimed  a  sum  of  Rs  692-11  ;  Rs.  540  on 
account   of  arrears   of    maintenance   and 
Rs  102-2  as  interest  on  the  said  amount 
The  case    of  the    plaintiffs    of   both  the 
suits,  therefore,  is  that  the    liability  for 
those  sums    of   money   is  a  charge  upon 
tho  2  annas  share  of  village  Adaura  and 
that  they  were  entitled  to   recover   them 
by  sale  of  the  said  share. 

The  main  defence  of  Gobardhan  Prasad 
is  that  these  items  were  not  charged  upon 
the  property  and   even  if  they  were,  the 
plaintiffs    could    not    claim    any    relief 
against  him  because  ho   had  no  notice  of 
these  charges  and  was  a  bona  fide  trans- 
feree for  value      The  main   questions  for 
trial  in  the  suits  were  whether  the  items 
in  respect  of  which  the  plaintiffs  claimed 
relief  in  the  two  suits  were  charged  upon 
the  two  annas     share  of    village  Adiura 
purchased  by  the  defendant,    Gobardhan 
Praead,  and    whether  he   had    actual   or 
constructive  notice  of  those  charges  p  riot 
to  his  purchase  ;  and  further    if  the   for- 
mer question    is  answered    in   the     affir- 
mative'and    the  latter  in    the    nog*  tive 
Is  the  share  released  of  the  charge  in    the 
hands  of  the  defendant  ? 
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The  learned  Subordinate  .Judge  of 
Unao  held  that  the  two  items  in  respect 
of  which  the  plaintiffs  claimed  relief 
were  no  doubt  charged  upon  the  afore- 
said 2  annas  share  but  the  defendant 
had  no  notice  of  these  charges  at  the 
time  of  his  purchase  and  consequently 
the  share  in  his  hands  was  not  liable  to 
satisfy  the  charge.  In  this  view  of  the 
cmse  he  dismissed  both  the  suits.  On 
appeal  the  leirned  Additional  District 
Tudge  of  Lucknow  at  Unao  has  upheld 
the  findings  of  the  learned  Subordinate 
Judge  and  has,  therefore,  dismissed  both 
the  appeals.  We  have  two  second  ap- 
peals before  us.  Appeal  No.  411  of  1928 
is  in  suit  No.  6  of  1927  and  Appeal  No. 
413  of  1928  is  in  suifc  No  109  of  1926 
The  questions  which  arise  for  decision 
before  us  are  the  same  as  arose  in  the 
Gourbs  below. 

Both  the  Courts  below  have  found  that 
the  defendant  is  not  proved  to  have  had 
actual  notice  of  these  charges  prior  to 
the  date  of  his  purchase.  We  have  been 
Led  through  the  evidence  on  the  record 
in  proof  of  the  said  notice  and  after  going 
through  it  we  have  come  to  the  conclu- 
sion that  the  finding  arrived  at  by  the 
lower  appellate  Court  on  this  point  can- 
not be  disturbed.  It  is  a  finding  of  fact 
binding  on  this  Court  in  second  appeal 
and  it  has  not  been  shown  to  be  in  any 
way  vitiated  by  any  error  of  law  or  pro- 
cedure. We,  therefore,  confirm  the  find- 
ing and  hold  that  the  defendant  had  no 
actual  notice  of  these  charges  at  the  time 
of  his  auction  purchase.  The  concurrent 
finding  of  the  Courts  below  that  the 
liability  in  question  amounted  to  a 
charge  was  not  seriously  disputed  by  the 
defendant  before  us  and  indeed  on  the 
construction  of  the  two  awards  the  find- 
ing is  undoubtedly  correct. 

The  last  point,  namely,  whether  the 
said  share  in  the  hands  of  the  defendant 
is  liable  to  satisfy  the  charges  in  respect 
of  which  relief  is  claimed  by  the  plain- 
tiffs in  the  two  suits,  is  a  difficult  point 
We  took  time  to  consider  our  judgment 
and  we  now  proceed  to  give  it.  The 
question  of  rights  of  transferees  for  valu- 
able consideration  will  be  found  to  be 
discussed  in  books  uf  English  Law  under 
the  subject  of  "  Equity."  Ashburner  in 
Principles  of  Equity,  Chap.  4  (edition 
1902) says  : 

11  Whore  relief  in  equity  la  Bought  in  respect 
of  a  proprietary  right,  the  right 


ITS  the  property    into  whatever 
passes,  and  is  only    lost  where    the   person  in 
possession  of    the  property    oan    shelter  him- 
self as  a  purchaser  for  valuable    consideration 

without    notice It   has    Jong    bean 

settled  that  a  judgment-creditor '••••  is  to  be 

treated  as    a  volunteer    uad?r  tha    judgment- 
debtor." 

The  same  question  is  deo.lt  with  in 
Halsbury's  Liws  of  England  (Vol.  13), 
S.  8,  para.  87,  p.  78.  Para.  87  runs  as 
follows  : 

11  But  the  plea  of  purchase  for  value- 
without  notice  still  avails  against  a  plain- 
tiff who  is  not  seeking  to  establish  a  claim 
to  an  equitable  estate  or  interest  but  merely 
to  enforce  an  equity,  such  as  an  equity 
to  set  aside  a  conveyance.  Ordinarily  an 
assignee  takes  subject  DO  all  equities  to 
which  the  assignor  was  subject  ,  and  this  is. 
ths  caaa  where  the  assignee  is  a  volunteer, 
and  also  where  he  is  a  purchaser  for  value  if 
he  baa  notice  of  the  circumstances  which  raise 
the  equity.  But  if  he  is  a  purchaser  for  value 
without  notice,  tbe  equity  cannot  ba  asserted 
against  him judgment  or  execution  cre- 
ditors take  only  what  was  vested  in  the  debtor, 
heiice  they  do  not  rank  as  purchasers,  but 
take  subject  to  prior  equities.  A  vendor's  lien 
appears  to  be  not  a  mere  equity,  but  an  equita- 
ble estate,  and  it  avails  against  the  purchaser 
and  persons  claiming  under  him,  whether  as 
volunteers  or  for  value,  other  than  a  subse 
quent  purchaser  who  takes  the  legal  estate 
without  nofcioa  ;  but  tha  vendor  may  be  post- 
poned by  his  conduct." 

In  Madell  v.  Thomas  &  Co.  (l)  Key, 
L.  J-,  observed  as  follows  . 

"  Nothing   is   clearer  (ban  that  on    general 

principles an  execution  creditor    would   be- 

bound  by  it  just  as  much  as   the execution 

debtor  himself -"An  execution   creditor   is, 

in  privity  with  the-'executiou  debtor.  Ha 
takes  under  the  execution  debtor  not  like  a. 
purchaser  for  valuable  consideration,  and  it 
has  been  decided  over  and  over  again  that  he- 
only  takes  what  was  vested  in  the  --execution 
debtor.  Where  property  is  subject  to  any 
rights  by  which  it  would  be  bound  in  the- 
hands  of  the  --...execution  debtor  nothing  oan 
be  more  clear  as  a  general  proposition  than 
that  it  would  be  subject  to  such  rights  as. 
against  the—execution  creditor." 

Under  the  English  law,  therefore,  tha 
execution  creditor  buys  subject  to  th& 
liabilities  created  by  the  judgment-debtor 
prior  to  the  sale.  This  being  so  the 
question  of  notice  is  wholly  immaterial. 
The  principle  of  English  law  stated  above 
does  not  appear  to  us  to  be  founded  on 
any  technical  rule  or  any  peculiarity  of 
that  law-  To  us  it  appears  that  it  rests 
on  grounds  of  public  convenience  which, 
nre  of  universal  application  and  should 
be  followed  by  us  as  a  rule  of  equity, 
justice  and  good  conscience,  unless  wa 

~~(1)  [1831]  1  Q.  B.    230=60  L.  J.  Q.  B,  227= 
89  W.  R.  280=64  L,  T.  9. 
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Had  that  its  applioation  is  excluded  by 
any  rule  of  law  of  this  country.  So  far 
as  the  statutory  law  is  concerned  we  find 
no  provision  by  the  force  of  which  a 
decree-holder  purchasing  property  of  his 
judgment-debtor  at  an  auction  sile  cm 
avoid  a  specific  charge  created  by  the 
debtor  on  the  property  purchased  on  the 
ground  of  his  being  a  bona,  fide  purchaser 
without  notice. 

In  the  course  of  the  arguments   Sa.  33 
and  40,  T.  P.  Act,  1882,  were  referred  to. 
Textually  those  sections  have  no  applica- 
tion to  the  present  oise.     They  both  deal 
''with  personal  rights  in  cises   where  such 
•jrights    do    not    arise   out   of  a   specific 
'charge    on    immovable   property.      Bat 
I  where  such  a  charge  is    created  it    would 
3eem  to   follow    by    implication    that    it 
would  bind  the  immovable  property     on 
which  it   rests  even    in    the   hands   of  a 
transferee  for  consideration  and    without 
notice.    In  a  case  decided  by  Richards,  J., 
and  reported  in   Maina  v.  Bachchi-CZ),  it 
was  held  that    S-  39,    T.  P    Act,   had    no 
-application    to  a   case   where  a  suit   had 
been  previously  brought   for  recovery   of 
maintenance  out  of  certain   property  and 
a  decree  had   been   passed   incorporating 
therein  a  charge   upon  a    particular  pro- 
perty. 

In  a  case  decided  by  their  Lordships 
of  the  Calcutta  High  Court  (Ghosh  and 
Rimpini,  JJ.)  and  reported  in  Kuloda 
Prosad  Chatterjee  v.  Jageshar  Koer  (3), 
the  same  view  was  taken.  It  was  held 
that  S.  39,  T.  P.  Act,  did  not  protect  a 
transferee  for  consideration  when  the 
immovable  property  transferred  had 
already  been  declared  by  a  decree  of  Court 
subject  to  a  charge  of  maintenance.  In 
Bhoje  Mahadev  Parab  v.  Ganga  Bai  (4), 
the  learned  Judges  of  the  Bombay  High 
Court  (Bachelor  and  Shah,  JJ.)  endorsed 
this  proposition  as  will  appear  from  the 
judgment  of  Bachelor,  J.  on  p.  628,  where 
the  learned  Judge  remarked  as  follows  : 

M  I  am  also  of  opinion  under  bhe  authority 
of  Kulodfi  Pt  asdd  Chatterjee  v.  Jageshar  Koer 
(8J,  that  the  plaintlfl'a  purchase  was  subject 
to  the  charge  in  favour  of  defendant  1 
irrespective  ol  the  question  whether  the  plain- 
tiff had  or  had  not  notice  of  that  charge." 

In  Krishna  Pattar  v.  Ramasami  Pattar 
(6),  the  learned  Judges  of  the  Madras 

(2)  [1908]  28  All.   655=3-A,~L.  J,  551=(l906J 
A.  W.  N.  165. 

(3)  [1900]  27  Cal.  194. 

(4)  [1913]  87  Bom.  021=21  I.  0,  54=15  Bom. 
L.  R.  809. 

(5)  [1914]  16  M,  L.  T,  551=25  I.  0,  759, 


High  Court  (Tyabji  and  Spencer,  JJ ) 
took  the  same  opinion  as  will  appear 
from  the  following  passage,  which  is  to 
be  found  on  p.  56  : 

"Had  the  deorea  been  passed,  and  had  tha 
claim  of  the  transferee  arisen  after  the  decree, 
It  is  clear  that  tho  transferee  would  have  taken 
subject  to  the  charge." 

Theca.se  reported  m> Kuloda  Prosad 
Chatterjee  v  Jageshar  Koer  (3),  was 
quoted  with  approval. 

In  Kallapa  Ramappa  v.  Balwant  Daso 
(6),  the  leirued  Judges  of  the  Bombay 
High  Court  (Sir  Norman  Macleod,  Kt. 
C.  J.,  and  Mr.  Justice  Crump)  took  the 
view  that  in  a  case  where  the  charge  was 
creited  by  a  decree,  the  full  proprietary 
rights  in  regard  to  the  property  trans- 
ferred, which  was  ordinarily  in  the 
possession  of  the  judgment-debtor,  were 
reduced  from  full  ownership  to  a  limited 
ownership,  and  that  if  the  ownership  of 
the  judgment-debtor  was  thus  reduced  the 
execution  creditor  could  not  acquire  more 
than  what  was  possessed  by  the  judgment- 
debtor  himself. 

In  Snnivasa  Raghava  Aiyangar  v. 
K  R.  Raganatha  Aiyangar  (7),  the 
learned  Judges  of  the  Madras  High  Court 
(Sadasiva  Aiyar  and  Spencer,  JJ  )  held 
that  where  there  was  a  charge  on  im- 
movable property  to  secure  payment  of 
a  sum  of  money  a  purchaser  of  the 
immovable  property  although  without 
notice  of  the  charge,  took  it  only  subject 
to  the  charge.  Mr.  Justice  Sidasiva. 
Aiyar  observed  as  follows  : 

11  As  regards  S.  40  Act  4  of  1892,  an 
obligor  who  executes  a  bond  creating  a  charge 
on  specific  immovable  property  does,  in  my 
opinion,  transfer  an  interest  herein  and  the 
obligee  is  entitled  to  an  interest  in  the 
property  and  not  marely  to  the  baneflb  of 
an  obligation  annexed  to  the  obligor's  owner- 
ship of  immovable  property  within  the  mean- 
ing of  S.  40,  Act  4  of  1882.  The  obligation, 
contemplated  in  that  section  ia  a  personal 
obligation  correlative  to  a  personal  right  in 
the  obligee  such  as  a  right  to  obtain  a  mort- 
gage-deed or  a  sale-deed  (which  deed  it  is  that 
transfers  the  interest  contracted  to  ba  trans- 
ferred). Tha  subsequent  purchaser  from  a 
man  who  has  already  created  a  valid  charge 
is  as  much  bound  by  it  as  the  creator  himself 
on  the  same  principle  that  the  subsequent 
purchaser  for  valuable  consideration  from  a 
simple  mortgagor  is  bound  by  the  mortgage, 
the  question  of  actual  notice  to  him  bamg 
immaterial." 

In  Mahadeo  Prasad  v.  Anandi    Lai  (8), 

(6)  A.  I.  R.  1925  Bom.  343, 

(7)  [1919]  36  M.  L.  J.  618=51   I.  C.  963^25 
M.  L.  T.  847. 

(6)  A.  I,  R.  1925  All.  60=17  All.  90. 
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the  learned  Judges  of  the  Allahabad 
High  Court  (Daniels  and  Neave,  JJ.) 
held  that  the  position  of  a  charge-holder 
under  the  Transfer  of  Property  Act  is 
stronger  than  that  of  a  person  holding  a 
merely  equitable  charge  under  English 
law,  and  though  there  might  be  oases  in 
whioh  a  mere  equitable  claim  would  not 
be  enforced  against  bona  fide  transferees 
fir  value  without  notice,  yet  it  was 
much  too  broad  a  proposition  to  state 
that  in  all  oases  where  by  act  of  parties 
or  by  operation  of  law  immovable  pro- 
perty of  one  person  was  made  security 
for  payment  of  money  to  another  and  the 
transaction  did  not  amount  to  a  mort- 
gage, the  security  would  not  be  enforced 
-against  such  transferee. 

On  behalf  of  the  respondents  reliance 
was  placed  upon  a  decision  of  ours  in 
Hasan  Baqar  v.  Slieo  Narain  Singh  (9). 
The  question  for  decision  in  that  case 
was  whether  the  lien  whioh  the  vendor 
had  under  S.  55  (4)  (b),  T.  P.  Act,  as 
against  the  property  sold  for  the  whole 
or  any  portion  of  the  puroha.se  money 
could  be  enforced  against  a  subsequent 
transferee  for  value  and  without  notice  of 
"the  said  lien.  It  was  held  by  us  that 
this  lien  was  only  an  equitable  lien  and 
could  not  therefore  be  enforced  against  a 
subsequent  transferee  for  value  and  with- 
out notice. 

Reliance  was  also  placed  on  behalf  of 
the  respondents  on  two  cases  of  the 
Calcutta,  High  Court,  Royzuddi  Sheik 
v.  Kali  Nath  Mookerjee  (10)  and  Akhoy 
Kumar  Banerjee  v.  Corporation  of  Cal- 
cutta (11);  one  case  of  the  Allahabad 
High  Court,  Gur  Dayal  Singh  v.  Karam 
Singh  (12)  and  one  case  of  the  late  Court 
of  the  Judicial  Commissioner  of  Oudh, 
Lala  Parbhu  Dayal  v  Babban  Lai  (13), 
In  Royzuddi  Sheik  v.  Kali  Nath  Moo- 
kerjee (10)  the  question  for  decision  was 
whether  an  instrument,  by  which  the 
payment  of  money  is  secured  on  land 
rmust  be  taken  to  create  an  interest  in 
•specific  immovable  property.  Their 
Lordships  on  the  interpretation  of  that 
document  held  that  an  instrument  by 
whioh  payment  of  money  was  secured  <5n 

(9)  A.  I.  R.  1926  Oudh.  81=1  Luok.  7. 
(10)  [1906]  39  Gal.  985=4  0.  L.  J.  2L9. 
<11)  [1915]  42  Gal.  625=21  C.  L.  J.  177=27 

I.C.  261=19  C.  W.  N.  37. 
<12)  [1916]  38  All.  254=35  I.C.  289=14  A.L.J. 

304. 
<19)  [1914]  1  0,  L.  J.  43=23  L  C,  867. 


land,  might  be  treated  to  create  a  charge 
but  in  order  to  create  an  interest  in 
specific  immovable  property  there  must 
be  a  clear  indication  to  that  effect  in-the 
deed. 

In  Akhoy  Kumar  Banerjee  v.  Corpora- 
tion of   Calcutta  (11)  the   question   was 
whether   a    purchaser    of  a   certain  pro- 
perty   at  an    auction   sale    could    escape 
the  liability  of  certain   dues   payable  to 
the   Municipal    Board  and   it     was  held 
that  the     purchaser  could   not  be   consi- 
dered   to    be  a    bona  fide    transferee    for 
value  since  if  he  had   made  inquiries   he 
would  have  ascertained  -that  the  munici- 
pal rates  had  not    been  paid  and    were  in 
arrears.     In  Gur  Dayal  Singh  v.  Karam 
Singh  (12)  the  question  for  decision  was 
one  of    vendor's  lien  for  unpaid  purchase 
money.     In  Lala  Parbhu  Dayal  v.  Bab- 
ban   Lai  (13)  Mr.   Lindsay,  J.  C.  held  on 
the   interpretation  of  a   particular    will 
that  although  a  charge  had  been   created 
upon  the  property  in  respect  of  a  certain 
maintenance,  yet  it  did  not  amount  to  an 
interest    in  specific  immovable  property. 
It    will    thus   appear  that    there  is   a 
consensus    of  opinion   in    all  the   High 
Courts   in  this   country    that  where    the 
right  is  charged  on  a  specific  immovable 
property  either  by  decree  or  by  contract, 
the    subsequent    transferee    though    for 
valuable  consideration  and  without  notic 
takes  it   subject  to  that  charge.     We  are 
therefore  of   opinion   that  the  decree  oi 
the   Court  dated    23rd  June  1921    passed 
on   the  award   of  7th    June  1921  in    the 
one   suit  and    the   decree   of    the   Court 
dated   22nd  October  1918  passed   on  the 
award    of  30th    June  1918    in  the   other 
suit    entitle  the    plaintiffs  of    the  two 
suits  to  enforce  their  claims  against  the 
two  annas  share  of  the  village  of  Adaura 
in  the    district    of    Unao     now  held 
the   defendant,  Gobardhan  Frasad      The 
result    is    that    we    allow    both    these 
appeals,    set   aside    the    decrees  of    the 
Courts    below    and    decree    the  reliefs 
prayed  for    in    the    two    suits    with    a 
direction    that    the   amount  of    the  two 
decrees  shall  be  paid    by  the   defendant, 
Gobardhan   Prasad,    to  the    plaintiffs  of 
the  two    suits  respectively  within  three 
months  of  today.     In  the  event  of  default 
the   two  annas'    share   of    the  village  of 
Adaura  shall  be  sold   and  the  proceeds  of 
the  sale  shall  be  utilized  for  the  purpose 
of  satisfying  the  two  decrees.     The  defen- 
dant, Gobardhan   Prasad,  shall   also  pay 
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the   coats    of    the  plaintiffs   in  the   two 
Buifcfl  and  shall  bear  his  own  costs  in  all 
the  Courts. 
S.N./B.K.  Decrees  set  aside. 
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PULLAN,  J. 

Sampal  Singh—  Plaintiff— Appellant. 

v, 

Ram  Tawakkul  and  another — Defen- 
dant and  Plaintiff — Respondents. 

Second  Appeal  No  302  of  1923,  Decid- 
ed on  8th  November  1928,  against  decree 
of  Sub-Judge,  Pa-rtabgarh,  D/-  17th  May 
1923. 

Specific  Relief  Acl,  S.  41— Mortgage  void 
ab  initio— Heiri  of  mdrtgagor  musk  return 
benefit  obtained. 

The  heirs  of  a  mortgagor  cannot  racover 
property  mortgaged  by  a  deed  which  ii  voii 
ab  initio  without  reatonng  to  the  mortgagee 
the  benefit  received  :  11  0.  C.  1,  Re/.  ;  A.  I.  R. 
1926  Oudh.  270,  Dist.  ;  33  All.  779,  Re  I.  on. 

[P  320  C  2] 

H    D  Chandra— lor  Appellant. 
All   Zaheer  and  S.  N.  Snvastava—loT 
Respondents. 

Judgment. — This  appeal  raises  a 
single  question  of  law,  namely,  whether 
the  heirs  of  a  mortgagor  can  recover  pro- 
perty mortgaged  by  a  deed  which  is  void 
ab  initio  without  restoring  to  the  mort- 
gagee the  benefit  received.  The  Court  of 
first  instance  decided  in  favour  of  the 
plaintiffs  and  the  lower  appellate  Court 
has  found  that  they  must  pay  the  amount 
of  the  original  mortgage  before  they  cm 
obtain  possession.  There  is  no  authority 
of  this  Court  or  of  the  Court  of  the  Judi- 
cial Commissioner  of  Oudh  bearing 
directly  upon  this  case  though  there  are 
certain  observations  in  the  case  of  Mat  a 
Din  v.  Ahmad  All  (1)  which  support  the 
view  taken  by  the  lower  appellate  Court. 
The  case  of  Dasrath  v.  Sandal  a  (2)  is  of 
a  different  nature.  It  is  a  cise  in  which 
the  mortgagee  finding  that  his  mortgage 
was  void  sued  in  a  Court  of  Small  Causes 
for  a  return  of  the  consideration.  In 
that  case  it  was  held  that  he  was  not 
entitled  to  recover  the  amount  advanced 


on  the  void  mortgage  but  only  such  sum 
as  was  due  to  him  by  separate  transac- 
tion prior  to  the  mortgage.  The  Allaha- 
bad High  Court  has  laid  down  that  a 
case  of  this  kind  is  governed  by  the  ordi- 
nary rule  of  equity,  that  he  who  seeks 
equity,  must  do  equity,  and  that  the 
mortgagor  cannot  come  into  Court  and 
take  back  the  property  while  he  still  re- 
tains the  mortgage  money  in  his  owo 
hands  :  see  Bahoran  Upadhya  v.  Uttam- 
gir  (3).  This  judgment  followed  several 
previous  decisions  of  the  same  Court 
which  were  to  the  same  effect  and  their 
Lordships  particularly  stated  that  the 
case  of  a  mortgagee  in  similar  circum- 
stances seeking  to  recover  possession 
from  the  mortgagor  is  different.  The  lower 
appellate  Court  considered  that  8,  65 
of  the  Contract  Act,  applied  to  this  case 
bub  this  decision  is  not  one  which  is  free 
from  CDntroversy,  as  there  is  a  conflict 
of  authority  as  to  whether  S  65  refers  to 
an  agreement  which  is  void  ab  initio  in 
view  of  the  fact  that  the  words  used  are 
"when  an  agreement  is  discovered  to  be 
void  or  when  a  contract  becomes  void  " 
In  my  opinion  it  is  not  necessary  to 
apply  the  principles  of  the  Contract  Act, 
as  the  ca.se  is  sufficiently  governed  by  the 
rule  of  equity  to  which  I  have  referred  ( 
I  cannot  differentiate  between  the  easel 
when  the  mortgagor  himself  seeks  to  re-[ 
cover  the  property  mortgaged  from  that! 
in  which  the  sous  of  the  mortgagor  after! 
his  death  come  forward  with  a  similar! 
plea,  In  a  oa.se  of  this  kind  the  sons  who 
are  the  heirs  of  their  father  are  in  the 
same  pDsition  as  their  father  They' 
have  received  the  benefit  from  the  mort-' 
gage  through  him  and  they  cannot  re-! 
cover  possession  of  the  property  without^ 
returning  that  benefit  to  the  mortgagee. 
I  accept  the  view  taken  by  the  lower 
appellate  Court  and  dismiss  this  appeal 
with  costs. 


P.N./B.K. 


Appeal  dismissed. 


11)  [1908]  11  0.  C,  1. 

(2)  A,  I,  R.  1926  Oadh.  970. 


(3)  [1911]  83  All,  779=12  I,~0.  il2=8  A.L.J, 
991. 
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STUART,  0.  J.,  AND  NANAVQTT^,  J. 

Hemnath  and  others — Plaintiff — Ap- 
pellants. 

v. 

Wilayat  Ahmad  and  others — Defen- 
dants— Rss  pendents. 
'f  First  Appail  No.  59  of  1928,  Decided 
on  24th-April  1928,  against  the  decree  of 
the  Sab-Judge,  Sitapur,  D/-  6th  Ja.nuj.ry 
1928. 

Court  fees  Act,  S.  7  (v) — Suit  by  mort- 
gagee for  possession  of  mortgage  property  is 
not  governed  by  S.  7  (v)  but  fee  ought  to  be 
calculated  on  principal  money  secured  by 
mortgage  according  to  principles  of  Court- 
Fees  Act,  S.  7  (ix). 

A  suit  by  a  mortgages  to  recover  possession 
of  thi  mortgaged  proparty  under  the  terms  of 
the  dcnd,  omnot  bj  governed  by  S.  7  (v)  for 
it  is  not  a  suit  for  possession  of  land  within 
the  naming  of  that  section.  But  in  such  a 
suit  Court-fee  oughb  to  bj  calculated  accord- 
ing to  tho  provisions  of  S.  7  (ix)  i.  o.  on  the 
principal  monoy  express?!  to  be  secured  ac- 
cording to  the  mortgage-deed.  [P  321  C  1] 

H    D.  Chandra — for  Appellant. 

Judgment. — The  question  that  wa 
hive  to  decide  is  whether  a  plaintiff 
suing  as  a  mortgagee  for  possession  of 
mortgaged  property  should  pay  a  Court  - 
fee  accjrding  to  the  money  alleged  to  be 
due  on  the  mortgage  deed  or  according  to 
five  times  the  land  revenue  assessed 
on  the  mortgaged  property.  The  Stamp 
Officer  is  of  opinion  that  they  should  piy 
upon  a  valuation  of  the  amount  of  money 
alleged  to  be  due  on  the  deed  of  mortgage. 
TheCjurt-fees  Act,  7  of  1870,  doos  nob 
expressly  cover  the  case.  The  case  does 
not  fall  in  our  opinion  under  the  provi- 
sions of  S.  7  Cl.(v),  for  it  is  not  a  suit  for 
possession  of  land  within  the  meaning  of 
that  section.  That  section  is  a  section 
which  covers  suits  for  the  proprietary  pjs- 
session  of  land  Here  the  pjssession 
sought  is  not  proprietary  possession  but 
possession  as  mortgagee  in  accordance 
with  the  alleged  terms  of  a  deed  of  mort- 
gage and  it  will  be  open  to  the  mortgagor 
to  recover  possession  upon  redemption  of 
the  mortgage.  The  case  ought  to  be  pro- 
vided for  under  the  provisions  of  S.  7 
01.  (ix).,  but  ib  is  not  explicitly  provided 
for  there.  However  the  principles  in 
that  subsection  are  sufficient  to  indicate 
the  rule  to  be  applied,  We  find  there 
that  when  a.  mortgagee  brings  a  suit  to 
foreclose  a  mortgage  or  where  a  person 
1999  0/41  A  42 
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holding  a  mortgage  by  conditional  Bale 
applies  to  have  the  sale  declared  absolute 
the  fee  is  to  be  calculated  according  to 
the  principal  money  expressed  to  be  se- 
cured by  the  instrument  of  mortgage. 
This  is  a  suit  by  a  mortgagee  to  recover 
possession  under  the  terms  of  the  deed  of 
mortgage  and  in  our  opinion  the  Court- 
fee  ought  to  be  according  to  the  principal 
of  mortgage.  That  valuation  is  not  as 
great  as  the  valuation  stated  by  the 
office.  It  is  nine  thousand  rupees.  We 
direct  that  the  amount  of  Court-fee  be 
calculated  on  that  valuation  in  both 
Courts.  After  the  office  has  prepared  a 
statement  of  the  amount  now  due  the  ap- 
pellants will  be  allowed  till  16th  July 
1928  to  make  up  the  deficit.  No  further 
extension  will  be  granted  in  any  circum- 
stances. 


S.N./R.K. 


Ordered  accordingly. 


*  A  I.  R  1929  Oudh  321  (2) 

RAZA,  J. 
Laic  and  another — Appellants. 

v. 

Emperor — Opposite  Party 
Criminal  Appeals  Nos.  49,   51,  52    and 
53  of  1929,  Decided  on  18th  March  1929, 
against  order  of  Additional    Sess.    Judge, 
Oonda,  D/-  20th  November  1928. 

$  (a)  Evidence  Act,  S.  133— Evidence  in 
corroboration  of  approver1!  evidence  need 
not  be  direct. 

The  evidence  in  corroborabion  of  the  appro- 
ver's evidence  need  not  be  direct  evidence 
showing  that  the  accused  have  committed  the 
crime  It  is  sufficient  if  it  is  merely  circum- 
stantial evidence  of  thair  connexion  with  the 
crime  :  1  L.  C.  339,  Cons.  [P  326  0  1] 

(b)  Evidence  Act,  Si.  114,  111.  (b)   and    133 
— Rule    of  criminal    law   that    accomplice  ii 
unworthy  of    credit    unless    corroborated    in 
material  particulars  is  not  absolute. 

The  well-known  rule  of  criminal  law  that 
an  accomplice  is  unworthy  of  credit  unless  he 
is  corroborated  in  material  particulars,  which 
is  formulated  in  S.  114,  111.  (b),  Is  not  absolute 
aa  will  be  evident  from  S.  114  [aa  to  111.  (b)] 
and  S.  139,  but  it  is  only  in  exceptional  cases 
that  the  corroboration  can  ba  dispensed  with- 
A,  I.  R.  1928  Oudh  430,  Cons.  [P  326  0  1] 

(c)  Penal     Code.     S.     401— For     conviction 
under  S.  401,  it  is  not  necessary  that  person 
convicted  must  have  taken  part  in   any  parti- 
cular theft  or  robbery. 

It  is  not  necessary  for  a  conviction  under 
3.  401  that  the  person  convicted  must  -have 
taken  part  in  any  one  theft  or  robbery.  Evi- 
dence showing  the  actual  participation  by  an 
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accused  in  any  given  theft  or  robbery  is  evi- 
dence both  of  his  association  with  the  gang 
.-and  of  his  object  in  such  association.  Evi- 
•dence  which  though  not  believed  for  the  pur- 
pose of  a  conviction  under  S.  b79  or  S.  392 
(may  yet  be  relied  upon  for  the  purpose  of 
•conviction  under  S.  401  :  A.  I.  R.  1928  Oudh 
430,  Bel.  on.  [P  327  C  1] 

(d)  Penal  Code,  S.  401— Scope— Penal 
Cvde,  Si.  379  and  392. 

A  conviction  under  S,  401  cannot  be  can- 
^stdered  bid  in  law  merely  because  the  evi- 
dence on  the  record  would  also  have  justified 
a  conviction  of  a  specific  offence  under  S.  379 
*>r  30-2.  [P  327  C  1] 

H.  G*  Walford—lor  Appellant. 

<r.  H.  Thomas — for  the  Crown. 

Raza,  J. — Those  four  appeals  arise 
out  of  a  case  under  S.  401,  I.  P.  C.  Eight 
•persons,  namely,  (1)  Lile,  (2)  Sitbar, 
(3)  Surajdat  Singh,  (4)  Sidho  Saran, 
<5)  Peru,  (6)  Binsraj  Singh,  (7)  Ram  Dat 
ulias  Khuddur  and  (8)  Taluq  Lai  were 
sent  Up  for  trial.  It  WAS  alleged  that 
these  eight  men  and  Bidal  Chaubey  (an 
absconder)  and  Badri  Narain  had  formed 
a  gang  for  committing  thefts  in  the  Bil- 
r&mpur  town  Bhdri  Narain  was  made 
an  approver.  He  is  the  unole  of  Sidho- 
Saran  accused.  Lale,  Sattar,  Surajdat 
'Singh,  Sadho  Saran  and  Peru  were  con- 
victed by  the  learned  Additional  Sessions 
Judge  of  Gonda  on  20th  November  1928. 
Xjile,  Sattar,  Surajdat  Singh  and  Sadho 
Saran  were  sentenced  to  four  years  rigo- 
rous imprisonment  each.  Peru,  who  is 
an  ex-convict,  was  sentenced  to  five  years 
rigorous  imprisonment.  The  remaining 
three  persons,  namely,  Bansraj  Singh, 
JUmdat  alias  Khuddur  and  Taluq  Lai 
were  acquitted.  Lale  and  Sat  tar  have 
appealed  through  their  counsel.  Suraj- 
d*£  Singh,  Sadho  Saran  and  Peru  have 
submitted  their  appeal  from  jail. 

Surajdat  Singh  is  related  to  Binsraj 
Singh  accused.  Both  of  them  were  em- 
ployed as  sepoys  in  the  Estate  Army  and 
tad  their  quarters  in  the  Estate  Army 
Lines.  Sadho  Saran  is  the  son  of  a  noto- 
rious thief,  named  Kanhai  who  is  said  to 
have  left  this  province  for  Nepal.  Peru 
as  a  resident  of  a  village  adjoining  Bal- 
T*mpur.  He  was  in  the  service  of  a  pro- 
stitute who  was  a  resident  of  Bilrampur. 
fjale  and  Sattar  are  brothers.  They  are 
Fuqirs  by  caste  and  both  of  them  reside 
in  Balrampur.  They  were  known  as 
.petty  general  dealers.  Balrampur  is  an 
important  town  in  the  Gonda  District. 
It  is  a  municipal  toWn  some  28  miles 
away  from  Gonda,  It  has  a  police  sta- 


tion witd  two  outposts.  There  are 
some  important  buildings  in  the  town 
including  the  palaces  of  the  Maharaja  of 
Balrampur,  the  premier  taluqdar  of 
Oudh. 

The  case  for  the  prosecution  was  that 
the  ten  persons  named  above  had  formed 
a  gang  for  committing  thefts  in  the  Bal- 
rampur  town,  by  the  end  of  February 
1927  and  committed  thefts  there  for 
about  a  year  up  to  the  middle  of  January 
1928.  The  evidence  on  the  record  shows 
that  28  thefts  were  committed  during  the 
period  mentioned  above  and  there  were 
also  11  attempts  to  commit  thefts  and 
three  conspiracies  The  learned  trial 
Judge  found  that  28  thefts  were  commit- 
ted by  this  gang  and  the  gang  was  also 
responsible  for  11  attempts  to  commit 
thefts.  The  alleged  conspiracies  were 
not  proved.  The  approver  had  joined  10 
thefts  and  six  attempts  to  commit  thefts. 
Thus  he  took  part  in  16  occurrences  out 
of  the  occurrences  for  which  the  gang 
was  responsible. 

This  oa.se  originated  under    the  follow- 
ing circumstances  : 

Mt.  Budhni  alias  Gurhan  was  the  mis- 
tress of  Lale  accused.  She  was  living  in 
a  house  in  Mohullb.  Baluha  in  Balrampur 
Lale  had  rented  the  house  for  her  and  so 
she  was  living  there.  The  Balrampur 
police  had  information  about  some  of  the 
accused  persons  assembling  at  the  houses 
of  Mt.  Budhni  and  Badri  Narain  ap- 
prover, but  was  not  aware  of  the  exis- 
tence of  any  gang  of  thieves.  The  police 
came  to  know  of  the  existence  of  an  orga- 
nized gang  for  committing  thefts,  when 
Badri  Narain  approver  was  arrested  on 
21st  January  1923.  A  burglary  was  com- 
mitted in  the  shop  of  Sita  Ram's  brother 
Laohhman  Frasad,  oloth  seller  in  the 
Balrampur  bazar  on  the  night  of  13-l4th 
January  1928  at  about  2  a.  m.  A  large 
quantity  of  cloth  worth  about  Bs.  800 
was  stolen  away.  Surajdat  Singh  and 
Sadho  Saran  were  caught  red-handed  by 
the  bazar  people.  They  were  found 
running  away  with  a  bundle  of  stolen 
cloth  at  a  short  distance  from  Lachhman 
Pr  as  ad's  shop.  They  were  brought  to 
the  shop  and  were  then  taken  to  the 
police  station.  The  bundle  of  oloth 
which  was  recovered  from  them  was 
found  wrapped  up  in  a  jazim.  It  was 
also  taken  to  the  thana.  Surajdat  Singh 
and  Sadho  Saran  were  put  in  the  thana 
look  up.  The  station  officer,  Musahib 
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AH  Khan  then  proceeded  to  search  Sadho 
Varan's  house  and    directed    his    second 
officer  to  search    the  house    of    Surajdat 
Singh.     A  military  blanket  and  two  iron 
rapilements     which  might    be    used  as 
implements  of  house-breaking,   were   re- 
covered from    Sadho    Saran's   house.     It 
was  founl  that  Surajdat   Singh   had    left 
the  blanket  there  on  the  previous,  night. 
The  house  of  Sadho  Saran's  uncle,  Badri 
Narain,  was  also  searched,    but    no   sus- 
picious property  relating    to    the    theft 
under    investigation     was    found     there. 
One  Ali  Jan  (  an  accused  of  the    Utraula 
gang  case  and  subsequently  made  an    ap- 
prover in  that  case)   happened  to    be   in 
the    thana  look-up    that    day.      Sarajdat 
Singh  and  Sadho  Saran  ami  Ali  Jan  were 
kept  in  the  sime  room  of  the  look-up  and 
they  pig  sad  the  night    there.     This    WAS 
skilfully  arranged  by  the    station   officer 
Musabib.AH    Khan.     Next  morning   AH 
Jan  informed  the   station  officer    of   the 
•conversation  which  he  had  with  Surajdat 
flingh  and  Sadho  Saran  in  the   lock-up  at 
njght.  The  station  oHicer  then  questioned 
fiurajdat  Singh  and     Sadho    Saran    also 
about  the  talk  which  they  had  with    Ali 
Jan.     Thus  he  came  to  know  that   Bidri 
Narain,  Lalo  ancl  Sattir  also    had    taken 
-part  in  the  burglary  which  was   commit- 
tel  in  the  shop  of  (Jachhraan  Frasad.  He 
-found  also  a  clue  to  the  thefts  committed 
at  the  shops  of  Lai  Muhammad  and  Bam 
Bharosey.     He  c-arne  to    know    also    that 
the   bulk   of    the    property    which  was 
stolen  away   from    Laohhman    Prasad's 
shop    was  taken    to    the    house    of    Mt. 
Budhni  alias   G urban,    the    mistress    of 
Liale  accused. 

The  station  officer  then  procee- 
ded to  search  Mt  Gurhan's  house 
Her  house  was  searched,  but  no  sus- 
picious articles  wero  found  there.  The 
-station  officer  made  enquiries  from  her 
about  the  stolen  property  and  thus  came 
to  know  that  she,  Dale  and  Sat  tar  had 
removed  the  property  from  her  house  to 
the  house  of  her  friend  Mt.  Najiban,  wife 
of  Munawwar  Shah,  brother  of  Gauhar 
Shah.  Mt.  Najiban'g  house  was  then 
searched  and  almost  all  the  cloth  stolen 
from  Lachhrnan  Prasad's  shop  was  re- 
covered from  that  house.  Mt.  Najiban 
and  Mt.  Qurhan  both  wero  arrested.  Mt. 
Gurhan  then  unlocked  her  house  and 
•brought  out  some  utensils  which  were 
also  said  to  be  stolen  property.  Surajdat 
Singh  and  Sadho  Saran  were  then  seat  to 


Gonda  and  their  confessional  statements 
were  recorded  by  Mr.  Jilani,  Magistrate, 
Gonda.    Lile  and  Sat  tar  were  arrested  on 
16th  January  1928  in  the   evening.     The 
station  officer  Musahib  Ali  Khan  went  to 
Gondi   on    2lst    January    1928   and  met 
Badri  Narain  (approver)    near    the    Sab- 
zimandi  and   arrested    him,    as    ho    was 
wanted  in  connexion   with   the   oases  of 
Lachhman  Prasad,  Lai    Muhammad    and 
Ram  Bharosey.     Badri  Narain   admitted 
that  he  had  taken  part  in  the   thefts   in 
question  and  offered  to    give  information 
about  other  cases  of  theft   committed   by 
him  and  his  associate?.    He  named  Suraj- 
dat Singh,  Sadho   Saran,    Lale,    Sattar, 
Peru,  Taluq  Lai,  Kliuddur  and    Badal    as 
his  associates  and  offered  to  verify,  on  the 
spot,    his    statement    about    the    places 
where  he  and  his    associates    had    com- 
mitted thefts.     He  offered  also  to  deliver 
Eomo   stolen  property   kepu    by    him,    to 
help  in  the  arrest  of    his   associates   and 
to  point  out  the  place*  where  thefts  were 
attempted    to    be  committed.    The  Sub- 
Divisional  Magistrate,  after  questioning 
Badri  Narain   about  the  facts  mentioned 
in  the  reports  submitted  by  the    police, 
directed  that  he   (Badri   Narain)   should 
go  back  into  the  police   custody  and    ap- 
pointed Dr.  Tdjammul  Husain,  an  Hono- 
rary Magistrate  of  Balrampur,  to  go  with 
Badri  Narain  to  the  places  which  were  to 
be  pointed  out  by  him  so  that  his   state- 
ment might  be  verified.     The  places  were 
pointed   out    by  Badri    Narain.      Badri 
Narain's  statement  was  recorded   by    the 
police.     In  this  statement   Bidri  Narain 
gave  the  details  of  the  thefts    which    ho 
had  joined  with  the  members  of  the  gang. 
He  also  gave  the  names  of   the   members 
of  the  gang  joining    each   of    the    thefts. 
He  gave  some  stolen  articles  to  the  police 
on  23rd  January  1928.     Peru,   Taluq  Lai 
and  Khuddur  were  arrested  on  that  date. 
Badri  Narain  gavo  sorno  stolen   property 
of  different  thefts  on  25th  January   also. 
He  informed  the  police  on  2Gth   January 
of  some  more   thefts  committed    by  his 
gang. 

The  station  officer  recorded  fur- 
ther statement  of  Bidri  Narain  on.  29th 
January  1928  in  tho  presence  of  the 
Circle  Inspector,  who  was  in  charge  of 
the  investigation  of  this  case.  The  date 
of  the  remand  period  expired  on  30bh 
January  1928.  Bidri  Narain  was  sent  to 
Gonda  on  that  date.  The  Sub-Divisional 
Magistrate,  Mr.  Jilani,  recorded  the  state- 
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menfc  of  Badri  Narain  ia  the  District  Jail, 
Gonda,  on  1st  February  1928  afber  keep- 
ing him  in  the  jail  for  two  days.  Bans- 
raj  Singh  was  then  arrested  on  the  infor- 
mation given  by  Badri  Narain.  This 
case  was  then  registered  at  the  thana  on 
the  report  of  the  Circle  Inspector,  on 
22nd  February  1928.  The  accused  was 
then  sent  up  for  trial.  Thus  this  case 
came  into  existence. 

Badri  Narain,  approver,  is  a  Thather 
by  caste.  His  elder  brother  was  the 
notorious  thief,  Kanhai.  His  statement 
shows  that  thieves  and  men  of  bad 
character,  including  all  the  accused 
persons,  except  Bansraj,  Sadho  Saran 
and  Bidal,  used  to  visit  his  brother 
Kanhai  at  their  ancestral  house  in  1926. 
Badri  Narain  took  another  house  on 
rent  behind  his  ancestral  house.  When 
Kanhai  was  sent  to  jail  in  1926,  the 
accused  persons  named  above  did  not 
come  to  the  approver's  house  for  about 
six  months.  Then  they  began  to  visit 
him  ]ust  as  they  used  to  visit  his 
brother  Kanhai  and  asked  him  re  join 
them  in  committing  thefts  in  place  of 
Kanhai.  The  approver  agreed  and  eight 
men,  namely,  Lale,  Sat  tar,  Taluq  Lai, 
Khuddur,  Peru,  Surajdat  Singh,  Badal 
and  the  approver  himself  formed  a  gang 
to  commit  thefts  in  Balrampur.  Suraj- 
dat  Singh  and  Lale  were  to  find  out 
places  where  thefts  were  to  be  commit- 
ted. This  gang  co  11  Gait  ted  the  first 
theft  ot  the  shop  of  Mathura,  son  of 
Domai,  on  23rd  March  1927.  Bansraj 
and  Sadho  Saran  also  joined  the  gang 
four  or  five  days  after  that  theft.  The 
approver  gives  a  detailed  account  of  all  the 
thefts  which  were  committed  by  him  and 
the  members  of  his  gang.  His  evidence 
shows  that  the  members  of  the  gang  had 
confidence  in  Lale  and  that  generally  the 
latter  used  to  keep  the  stolen  property 
in  the  house  in  which  he  was  living  with 
his  mistress  Mt.  Gurhan.  The  stolen 
property  was  generally  disposed  of  there. 
His  evidence  shows  also  that  the  mem- 
bers of  the  gang  used  to  meet  in  batches 
mostly  at  the  house  of  Mt.  Gurhan  for 
the  purpose  of  consultation  and  planning 
oat  thefts.  Sometimes  they  used  to  as- 
semble for  that  purpose  at  the  house  or 
shop  of  Sadho  Saran  and  also  at  the 
house  occupied  by  the  approver. 

There  is   sufficient    evidence    on   the 
record  to  show  that  the  approver  parfcici- 


pated  in  the  commission  of  the  following 
thefts: 

1.  Thefts  of  the  silver  Ghhattar  at  the- 
Statue  Hall. 

2.  Theft  at  the  shop   of   Bachchu  son 
of  Nirhu  Teli. 

3.  Theft   at   the  house    of    Bachchu 
Halwai. 

4.  Theft  at  the  shop  of  Bachcha  Bam 
Teli. 

5.  Theft  at  the  shop  of  Bam  Bharosey 
Thather. 

G.  Theft  at  the  shop  of  Lai  Muham- 
mad. 

7.  Theft  at   the   shop    of    Lachhman 
Frasad. 

8.  Theft  at  the  shop  of  Bhagwan  Das- 
Barai. 

9  &  10.  Thefts  at  Madhuri  Saran's- 
shop. 

The  approver  participated  also  in  t he- 
attempt  to  commit  the  following  thefts: 

1.  Attempt  to  commit   theft   at   the 
shop  of  Baijnath. 

2.  Attempt    to   commit    theft  at   the* 
shop  of  Ghunni  Lai. 

3.  Attempt   to   commit    theft   at  the* 
shop  of  Nikkamal  G-iya  Frasad. 

4.  Attempt  to  commit  burglary  at  the 
shop  of  Hanuman  Dass. 

5.  Attempt  to    commit    theft    at    the* 
shop  of  Hasan  Ahmad 

6.  Attempt   to   commit  theft    at  the 
private  treasury  of  the  Maharaui  Sahiba, 
in  Ha]  Mahal. 

The  statement  of  the  approver  about 
his  joining  these  thefts  and  attempts  to 
commit  thefts  is  sufficiently  corroborated 
by  other  evidence  on  the  record.  Ali 
Jan,  P.  W.  88,  gives  evidence  about  the* 
conversation  which  Surajdat  Singh  and 
Sadho  Saran  had  with  him  in  the  lock 
up  at  Balrampur  police  station  on  the 
date  of  their  arrest  in  the  case  of  the- 
theft  at  the  shop  of  Laohhman  Prasad. 
The  confessions  made  by  Surajdat  Singh 
and  Sadho  Saran  before  the  Magistrate 
on  16th  January  1928  (Exs.  101  and  102> 
are  also  on  tbe  record.  They  had  named 
several  members  of  the  gang  in  their 
confessions.  This  evidence  also  corro- 
borates the  approver's  statement  about 
tbe  gang  to  a  certain  extent. 

The  police  had  made  searches  and 
arrests  in  consequence  of  the  confessions 
made  by  Surajdat  Singh  and  Sadho 
Saran.  The  station  officer  searched  the 
house  of  Mt.  Gurhan,  the  mistress  of 
Lale  accused,  but  found  no  suspicious: 
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articles    bhere.     In    consequence   of   the 
information  received  from   her   he   went 
to  the  house  of  Mb.    Najiban,    the   friend 
of  Mb.  Gurhan.     Mt.  Gurhan  herself  took 
the   sfcabion   officer    bo  the  house  of    Mb. 
Najiban.     Mb.  Najiban's  house  was  sear- 
ched and  almosb  all  the   stolen   property 
of   Lichhmaa    Pnsad's    shop    and    also 
some  articles  relating    to    the   theft  coin- 
knitted  at    Lil  Muhammad's    shop,   were 
recovered  from    her  house.     Mb.    Gurhan 
then  herself  handed    over  some  utensils 
including  a  gagra   bo   bhe   station   officer. 
The    gagra    was   subsequenbly    identified 
as  one  of  the  ubensils   stolen   away   from 
the    shop    of    Ram    Bharosey    Thather. 
Lale,     Sattar,    Surajdat     Singh,      Sidho 
Saran    and    Mt.  Gurhan  were  sent  up  for 
trial  in  Iiachhman    Prasad's  oa.se.     Lale, 
Sattar,  Surajdat  Singh    and   >Qadho  S.iran 
were  charged  with  and    oonvicbed    of   an 
•offence   under   S.  457,  I.  P.  C.     Mb.  Gur- 
han was  charged  with   and    convicte!    of 
an   offence  under  S.  414,  I.  P.  C.     These 
persons  appealed  and  bhe  resulb  wa,9  bhat 
the  appellate  Courb    upheld    bhe   convic- 
tions   of    Surajdat     Singh,     Lale,    Sadho 
'Saran   and    Mb.   Gurhan,    but    acquitted 
Sjititar.     Badri    Narain    was  examined  as 
an  approver  in  that  case   also  <  Mb.  Naji- 
bin    was    not    eventually   prosecuted    in 
that    case    bub    was   examined  as  a  wit- 
cess   for  the  prosecution.     She   has  been 
examined  as  a  witness    in    this  case  also. 
Her  evidence  shows  that  bhe  oloth  stolen 
from     Lachhman     Prasad's    shop      was 
brought    to  her  house   by    Mb.  Gurhan, 
Lale  and  Sittar.     Mt.  Gurhan  had  asked 
iher     to      keep      bhe    bundles     of   cloth 
in  her  house    as    she   (Mb.    Gurhan)    had 
to    go    bo    Gonda,    with     a   relation   on 
that  occasion. 

Mt.  Gurhan's  evidence  shows  that 
Mt.  Guihan,  Lale  and  Sattar  had 
brought  a  number  of  bundles  of  cot- 
ton yarn  also  to  her  house  on  another 
occasion.  Mt.  Gurhan  had  asked  Mt. 
Najiban  to  keep  them  saying  that  her 
own  house  was  nob  safe.  Those  bundles 
were  removed  from  Najiban's  house  after 
one  or  two  days1.  She  had  brought  cer- 
tain other  articles  to" Najiban's  house  on 
certain  other  occasions  also.  It  appears 
that  Mt.  Najiban  and  Mt.  Gurhan 
were  friends  and  the  latter  had  con- 
fidence in  the  former.  Mt.  Najiban's 
evidence  shows  that  she  did  not  know 
that  the  articles  which  were  brought 
to  her  house  from  Mt.  Gurhan's  house 


were  stolen  property.  The  bundles  of 
oloth  which  related  to  the  theft  com- 
mitted at  the  shop  of  Lachhman  Prasad 
were  brought  to  her  house  by  Mt.  Gur- 
han,  Lale  and  Sittar  the  next  day  after 
the  theft  early  in  the  morning.  Mt. 
Najiban's  evidence  on  this  point  is  fully 
corroborated  by  bhe  evidence  of  Gauhar 
Shah  (P.  W.  97). 

A  silver  chhatbar  was  stolen  away 
from  the  Statue  Hall  at  Balrampur  on 
17th  May  1927.  The  approver's  evi- 
dence shows  that  this  thefb  was  also 
committed  by  his  gang.  He  and  some 
members  of  the  gang  melted  the  sil- 
ver of  the  ohhattar  and  took  it  for 
sale  to  Jasgar,  P.  W.  15  Idu,  at  first, 
expressed  his  willingness  to  purchase 
the  .silver,  but  ultimately  refused  to 
purchase  it  Idu's  evidence  shows  that 
Surajdat  Singh,  Lale,  Bj,dri  Narain, 
Peru,  Sattar,  Sadho  Saran  and  others 
had  gone  to  hia  house  to  sell  the  silver 
on  that  occasion.  His  evidence  on  thia 
point  is  corroborated  by  the  evidence  of 
Bikridi,  P.  W.  26.  Having  regard  to 
the  niture  and  the  bulk  of  the  property 
which  was  stolen  away  from  the  shops 
of  Mathura,,  son  of  Domai,  Maduri  Siran, 
Earn  Bharosey  Thather,  Lai  Muhammad 
and  Liohhman  Prasad  and  from  the 
Statue  Hall  of  the  Balrampur  estate, 
I  think  the  learned  trial  Judge  was 
perfectly  right  in  coming  to  the  conclu- 
sion that  four  or  five  men,  at  least,  must 
have  joined  in  committing  these  thefts. 

It  is  also 'in  evidence  that  since  the 
arrest  of  the  accused  in  this  case  there 
have  been  practically  no  thefts  in  the 
town 

We  have  also  sufficient  evidence  of 
association  in  this  case.  Specific  asso- 
ciation of  various  accused  is  satisfactorily 
proved  regarding  six  thefts  at  least, 
namely,  at  Bachchu  Teli's  shop,  at  the 
shop  of  Hanuman  Dass  Marwari,  at  the 
house  of  Baohchu  Halwai  and  at  the 
shops  of  Bam  Bharosey,  Lai  Muhammad 
and  Laohhman  Prasad.  Some  52  wit- 
nesses give  evidence  about  general  asso- 
ciation also  and  the  learned  trial  Judge 
has  relied  on  the  evidence  of  some  27 
witnesses.  He  did  not  think  it  safe  to 
rely  on  the  evidence  of  the  remaining  25 
witnesses. 

After  examining  the  evidence  produced 
in  this  case,  I  am  not  prepared  to  dis- 
agree with  the  finding  of  the  learned 
trial  Judge  that  there  was  really  a  gang 
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of  persons  associated  for  the  purpose  of 
habitually  committing  thefts  and  that 
the  evidence  given  by  the  approver  is 
sufficiently  corroborated  by  other  evi- 
dence on  record.  The  learned  Judge  has 
tried  the  case  with  great  care  and  in- 
telligence. He  has  gone  into  the  evi- 
dence pains-takingly  and  intelligently. 
Ho  has  tested  the  witnesses  strictly  (in 
some  instances,  too  strictly).  He  has 
applied  his  mind  carefully  to  the  princi- 
jples  of  law  also  in  .trying  this  case.  I 


should  like  to  note  that  the   evidence   in 


jcorroboration  of  the  approver's  evidence 
j need  not  be  direct  evidence  showing  that 
the  accused  have  committed  the  crime. 
It  is  sufficient  if  it  is  merely  circum- 
stantial evidence  of  their  connexion 
with  the  crime.  As  pointed  out  in  the 
case  of  Ram  Prasad  v.  Emperor  (I)  the 
evidence  of  accomplices  is  always  ad- 
missible and  is  always  relevant,  but 
under  a  very  old  practice  of  the  Courts 
in  England  such  evidence  is  accepted 
only  with  great  caution  and  after  the 
closest  scrutiny  and  is  not  usually  ac- 
cepted against  any  individual  person  un- 
less it  is  corroborated.  Although  it  is 
not  illegal  to  convict  on  the  uncorro- 
borated evidence  of  an  accomplice,  the/e 
is  a  consensus  of  opinion  that  a  convic- 
tion on  the  uncorroborated  evidence  of 
an  accomplice  is  rarely  justifiable.  The 
practice  in  India  is  the  same  as  the 
practice  in  England.  The  'evidence  in 
oorroboration  must  be  independent  testi- 
mony which  affects  the  accused  by 
connecting  or'  tending  to  connect  him 
with  the  crime.  In  other  words,  it 
must  be  evidence  which  implicates  him 
that  is,  which  confirms  in  some  material 
parliculars  not  only  the  evidence  that 
the  crime  has  been  committed,  but  also 
that  the  prisoner  committed  it.  The 
corroboration  need  not  be  direct  evi- 
dence that  the  accused  committed  the 
crime  ;  it  is  sufficient  if  it  is  merely  cir- 
cumstantial evidence  of  his  connexion 
with  the  crime. 

The  well-known  rule  criminal  law 
that  an  accomplice  is  unworthy  of  credit 
unless  he  is  corroborated  in  material 
particulars,  which  is  formulated  in 
S.  114.  111.  (b),  Evidence  Act,  is  not 
absolute  as  will  be  evident  from  S.  114 
"  as  to  111.  (b)  "J  and  S.  133,  Evidence 
Act,  but  it  is  only  in  exceptional  cases 
that  the  corfohoration  can  be  dispensed 


(l)  A,  I.  A.  1927  Oudh  809=2  Luok,  691. 


with.  It  was  held  in  the  case  of  Ehila- 
wan  v.  Emperor  (2)  that  in  a  case- 
where  a  man  is  tried  on  a  charge  of  be- 
longing to  a  gang  of  daooits  under  S.  40O 
I.  F.  C.,  the  evidence  against  a  parti- 
cular accused  to  prove  that  he  took  part 
in  a  certain  dacoity  when  it  is  shown* 
that  he  has  already  been  tried  on  th& 
charge  of  having  committed  that  parti- 
cular dacoity  and  has  been  acquitted,, 
cannot  be  admitted,  it  being  not  a  ques- 
tion of  habit  or  association.  Once  a, 
man  has  been  acquitted  on  a  charge  of 
that  nature,  it  is  not  open  in  a  subse- 
quent criminal  prosecution  to  prove  that 
he  actually  committed  that  offence.  The> 
case  is  of  course  different  where  the* 
prosecution  is  endeavouring  to  establish- 
an  offence  with  which  he  was  not 
charged  in  that  case.  For  example,, 
where  a  man  has  been  tried  and  ac- 
quitted on  a  charge  of  being  in  dishonest 
possession  of  property  stolen  in  a  dacoity 
known  or  having  reason  to  believe  that 
that  property  wag  stolen  in  a  dacoity,  it 
is  open  to  the  Crown  to  prove  that  he 
actually  took  part  in  the  daooity  for  the 
latter  was  not  an  offence  of  which  h& 
was  acquitted.  Even  if  he  has  been 
acquitted  on  a  charge  of  daooity  it  is- 
open  to  the  Crown  to  prove  that  the  day 
before  the  dacoity  he  was  seen  in  the* 
neighbourhood  of  the  dacoity.  In  crimi- 
nal proceedings  evidence  that  an  accused 
person  has  a  bad  character  is  inadmissi- 
ble unless  evidence  has  been  given  that 
he  has  a  good  character,  in  which  case* 
it  becomes  admissible.  But  S.  54,  Evi- 
dence Act,  does  not  apply  to  cases  in 
which  the  bad  character  of  any  person* 
is  itself  a  fact  in  issue  If  the  evidence* 
of  bad  character  is  introduced  in  order 
to  establish  a  relevant  fact,  which  can- 
not be  proved  aliunde  the  evidence  of 
bad  character  is  admissible.  Where  the- 
evidence  of  previous  conviction  or  the* 
evidence  that  a  man  has  been  bound  over 
under  the  preventive  sections  can  be 
considered  only  as  evidence  of  character- 
it  must  be  excluded,  but  where  such- 
evidence  is  admissible  aliunde,  it  should1 
not  be  excluded.  Here  the  provisions 
of  S  14,  Act  1  of  1872,  have  applica- 
tion. Such  evidence  is  admissible,  not 
as  evidence  of  character  but  as  evidence, 
to  prove  habit  and  association. 

The  case  before  me   is   a   case  under 
S  401.  I.  P.  G.  but  the  principle  of  deoi- 

(2)  A.  I.  R.  1928  Oudh  430. 
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sion  must  be  the  same  as  in  a  case  uader 
3  400,  I.  P.  C.  In  my  opinion  ifc  ia  -not 
necessary  for  a  oonviciion  under  S  401, 
I.  P.  C  ,  thai  the  person  convicted  must 
have  taken  parb  in  any  one  thefb  or 
robbery.  Evidence  showing  the  actual 
participation  by  an  accused  in  any  given 
bheft  or  robbery  ia  evidence  both  of  his 
issocifttion  with  the  gang  and  of  his 
ibjecfc  in  such  association  Evidence 
which  though  not  believed  for  the  pur- 
pose of  a  conviction  under  S.  379  or 

392,  I  P.  0.,  may  yet  be  relied  upon 
or  the  purpose  of  conviction  under 
S.  401,  I  P.  C.  A  conviction  under 
JS.  401,  I,  P.  0.,  cannot  be  considered 
bid  in  law  merely  because  the  evidence 
on  the  record  would  also  have  justified 
a  conviction  of  a  specific  offence  under 
S.  379  or  392,  I.  P  0.,  I  think  the 
{Learned  trial  Judge  has  not  ignored  these 
principles  of  law  in  trying  this  case. 

The  learned  counsel  who  has  appeared 
for  Lile  and  Sittar  has  contended  that 
the  approver's  evidence  is  not  reliable 
at  all,  as  his  confession  was  not  recorded 
on  the  day  on  which  he  was  arrested 
It  is  true  that  the  confession  was  re- 
corded several  days  after  the  approver's 
arrest  but  there  are  sufficient  reasons 
for  this  delay.  In  the  first  place  the 
Sub-Divisional  Magistrate  hid  directei 
in  the  remand  order  dated  21st  January 
1928  that  the  approver  should  be  pro- 
duced before  him  along  with  other  ac- 
cused on  30th  Januiry  1928.  In  the  second 
place  it  was  thought  proper  and  safe  that 
the  statement  should  be  verified  by  in- 
specting the  places  where  thefts  had  been 
committed  or  attempted  to  be  committed 
in  Bilrampur  and  the  pjlioe  also  ex- 
peotel  to  receive  some  further  inform  i- 
tion  from  him  about  the  various  thefts 
for  which  the  gang  was  responsible. 
The  learned  counsel  his  contended  also 
that  it  is  strange  that  the  police  came 
to  know  of  the  gang  only  when  the  ap- 
prover was  arrested  on  21st  January 
192:3.  I  am  not  prepared  to  accept  this 
contention  alao.  The  evidence  on  record 
shows  that  the  thefts  which  were  com- 
mitted by  the  members  of  this  gang 
were  generally  petty  thefts  The  police 
of  course  did  not  know  before  the  arrest 
of  the  approver  that  there  was  an  orga- 
nized gang  for  committing  thefts.  The 
mere  fact  that  the  police  did  not  care  to 
know  before  the  arrest  of  the  approver 
that  there  was  an  organized  gang  for 


committing  thefts  does  not  establish 
that  there  was  never  a  gang  as  contended 
by  the  -appellants'  learned  counsel. 
(Judgment  then  considered  the  evidence 
in  the  case  of  each  appellant  separately 
and  concluded  in  each  case  that  the  ap- 
pellant was  rightly  convicted  and 
punished  and  that  his  appeal  should  ba 
dismissed.) 


S.N./R.K 
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STUART,  C.  J.,  AND  MISRA,  J. 

Fateh  Bahadur  Singh— Plaintiff— Ap- 
pellant. 

v. 

Nagendra  Bahadur  Singh — Defen- 
dant— Respondent. 

First  Appeal  No  153  of  1927,  Decided5 
on  23rd  August  1928,  against  decree  of 
Sub-Judge,  Partabgarh,  D/'  21st  Septem- 
ber 1927. 

Lease— Construction — Superior  proprietor 
letting  village  from  year  to  year  and  genera- 
tion after  generation — Leiieei  applying  for 
decree  for  under-proprietary  rights— Settle- 
ment Officer  ordering  that  "their  claim  was- 
dismissed  but  that  they  had  secured  their 
end" — Lessees  not  recorded  as  under-prop- 
rietors  and  not  exercising  such  rights  — 
Lessees  had  obtained  no  transferable  right 
under  the  lease. 

Ths  Uluqdar,  having  th<i  superior  proprie- 
tary rights,  ex'jouted  in  favour  of  K  and  D 
a  lease  of  a  village  which  granted  them  the 
whole  village  from  year  to  year  and  genera- 
tion after  generation  (naslan  bj,<l  naslan). 
K  and  D  applied  to  the  settlement  Court  for 
a  decree  that  they  were  entitled  to  under 
proprietary  rights  and  produced  tho  lease- 
before  the  Settlement  Officer  who  ordered  that 
"their  claim  was  dismissed  hut  that  they 
had  secured  their  end1'.  They  were  never 
recorded  as  under-proprietora  nor  did  they 
exercise  their  rights  as  such  until  the  transfer 
in  dispute  was  made. 

Hfld  :  that  no  under-proprietary  rights  i.  e\. 
to  say  hereditary  and  trausferabl?  rights  ia 
the  village  were  granted  to  K  and  D.  Th& 
order  of  the  Settlement  Officer  could  only 
moan  that  such  rights  were  refused  to  them*. 
They  hai  tharefora  no  rights  of  transfer  ic> 
the  village  :  14  I.  A.  1  and  A.  I.  R  1927 
Omlh  74,  Dut.  [P  323  C  2} 

H.  Hut  a  in — for  AppelUnb 
Ganpat  Sahai — for  respondent 

Judgment. — This  is  a  plaintiff's  ap- 
peal. The  decision  in  the  appaal  will 
be  solely  on  the  question  as  to  whether 
under-proprietary  rights  were  conferred 
on  Khinjan  Singh  and  Dhaunkal  Singh 
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in  the  years  1863-1864.  It  is  established 
beyond  doubt  and  it  is  admitted  on  both 
sides,  that  Mita  Biial  Singh  and  Dhun- 
kal  Singh  applied  in  the  year  1863  for 
under-proprietary  rights  in  the  Settle- 
ment Court  in  the  Partabgarh  District. 
On  15thDecember  1863  the  taluqdar  who 
had  the  superior  proprietary  rights  exe- 
cuted in  their  favour  a  lease  Ex  3  It 
would  appear  fum  the  subsequent  evi- 
dence that  before  he  executed  this  lease  he 
had  executed  a  previous  lease  for  which 
Ex  3  was  substituted.  Ex  3  is  calloJ  a 
perpetual  lease.  It  grants  the  whole  of 
the  village  of  Bhagesara,  from  year  to 
year  and  naslan  bad  naslan  (generation 
after  generation).  The  lessees  agreed  to 
pay  a  fixed  rent  to  the  taluqdar.  This 
lease  was  produced  before  Mr.  King, 
Settlement  Officer,  and  he  then  passed  an 
order  on  15th  January  1864  (Ex.  A'3  )  as 

follows  : 

"To-day  the  plaintiffs  produced  tho  lease 
from  which  it  appears  that  they  have  been 
granted  a  perpetual  lease  by  the  taluqdar 
generation  after  generation  of  the  village  on 
an  annual  jama  of  Ra.  401  with  the  excep- 
tion of  fiftaen  bighas  jagir  land,  otc,  Han- 
want  Lai,  general  agent  of  the  taluqdar,  has 
made  an  admission  to  the  same  effect.  It  is, 
therefore,  ordered  that  In  vievr  of  the  applica- 
tion filed  by  the  plaintiffs  the  oase  having 
been  dismissed  be  consigned  to  the  records. 
Tho  Sadar  Munsanm  is  to  ba  directed  to  make 
entries  in  the  sarvay  papers  accordingly." 
•  On  the  same  date  Mr.  King,  Settlement 
Officer  wrote  Ex.  A-5  . 

"Parties  present.  The  deed  is  reproduced 
with  additions  which  are  intended  to  secure 
the  benefit  of  the  lease  to  the  plaintiffs'  heirs 
and  ancestors"  (presumably  moans  successors) 
for  ever.  The  plaintiffs  have  thus  secured 
their  end  and  I  dismiss  their  claim  to  an 
under-proprietorship  by  a  decree  that  the 
plaintiffs'  claim  is  rejected." 

This  is  really  all  the  evidence  which 
we  have  in  the  matter.  Khanjan  Singh 
and  Dhaunkal  Singh  were  never  at  any 
time  recorded  as  under-proprietors  and 
there  is  no  evidence  to  show  that  at  any 
time  did  they  or  their  successors  attempt 
to  exercise  any  rights  as  under-proprie- 
tors  until  their  successors  made  the 
transfers  which  are  challenged  now.  The 
learned  trial  Judge  has  found  that  there 
are  no  under-proprietary  rights.  The 
learned  counsel  for  the  appellant,  who 
contests  this  finding,  lays  stress  upon  a 
decision  of  their  Lordships  of  the  Judi- 
cial Committee  in  Thakur  Harihar 
Bakhah  v.  Thakur  Uman  Parshad  (l), 

(1)  UB87J  U    Cal,  290=14    I.    A.  7=4   Bar. 
766  (P.O.). 


where  their  Lord  ships  at  p,  16  (of  If 
/.  A.)  have  stated  that  they  are  unable 
to  find  any  instance  in  which  a  gift  with 
the  words  naslan  bad  n  a  si  an  attached  has 
been  held  to  confer  anything  less  than 
the  absolute  ownership.  But  the  trans- 
action here  is  not  a  gift,  but  a  perpetual 
lease.  Perpetual  leases  in  no  case  confer 
proprietary  title,  and  in  many  instances 
they  have  been  found  not  to  confer  under- 
proprietary  title.  Reliance  has  also  been 
placed  on  a  decision  of  a  Bench  of  this 
Court  in  Sheo  Bahadur  Singh  v.  Bishu- 
ndth  Saran  Singh  (2),  where  the  Chief 
Judge,  who  was  one  of  the  Judges  com- 
posing of  the  Bench,  said  that  he  ao. 
cepted  the  view  that  where  a  man  is  pro- 
ved  to  have  hereditary  rights  and  there 
is  nothing  to  show  that  they  are  non- 
transferable  they  must  be  presumed  to 
ba  transferable  This,  however,  is  not 
a  case  in  which  there  is  nothing  to  show 
that  the  rights  were  not  transferable  for 
the  judgment  of  the  Settlement  Court  it- 
self shows  that  the  rights  were  non- 
transferable.  The  O3.se  is  clear.  Kan- 
ja,n  Singh  and  Dhaunkal  Singh  had  ap" 
plied  at  the  settlement  Court  for  a  de- 
cree that  they  were  entitled  to  under- 
proprietary  rights  that  is  bo  say  to  here- 
ditary  and  transferable  rights  in  the 
village  of  Bhagesara  The  taluqdar,  the 
owner  of  the  village,  granted  them  a  per- 
petual lease  which  gave  them  hereditary 
rights.  The  settlement  Court  then  de- 
clared that  their  suit  was  dismissed  but 
that  they  had  secured  their  end  This 
can  only  mean,  in  our  opinion  that  their 
oUim  for  transferable  rights  was  refused. 
There  is  no  question  of  presumption  re- 
maining as  the  presumption  has  been 
effectively  rebutted  We  accordingly 
dismiss  this  appeal  with  costs 

S  N./R.K.  Appeal  dismissed. 

(3)  A.  I.  R7T927  Oudh  74=2  LuckTT 
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BAZA    AND   PULLAN,  JJ. 
Jagatjit  Singh— Plaintiff — Appellant. 

v. 

Mohammad  Asghar  Ali — Defendant- 
Respondent. 

Second  Appeal  No.  212  of  1928,  Deci- 
ded on  1st  February  1929,  from  decree 
of  Addl.  Dist.  Judge.  Gonda,  D/-  2nd 
April  1928. 
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(a)  Advene    possession  —  Talukdar    ii    not 
required  to  prove  actual   user   of  jungle    and 
waste  land. 

A  taluqdar  canaot  ba  required  bo  prove 
actual  user  of  jungla  and  waste  laad  and  his 
possession  is  assumed  uabil  there  is  definite 
proof  of  ouster  .  8  0.  C.  177,  Foil.  [P  329  0  1,  2] 

(b)  Adverse  possession — Every    owner  must 
be  presumed  to   know   boundary    of    his  own 
Jand. 

»IBvery  owner  must  be  presumed  to  know  the 
boundary  of  his  own  land,  and  if  he  allows 
another  person  to  cross  that  boundary  and 
occupy  an  area  of  25  acres,  and  plant  thereon 
a  number  of  trees,  and  forbid  the  owner's  men 
Co  eater  the  land,  and  his  possession  extends 
for  a  period  of  over  12  years,  a  title  will  be 
obtained  by  adverse  possession  ,  8  0.  C.  177, 
Duf.  [P  330  C  1] 

Radha  Krishna  and  AH  Zahcer—tor 
Appellant. 

Ohulam  Hasan  and  Muhammad  Ayub 
—  for  Respondent. 

Judgment. — This  second  appeal  arises 
from  a  dispute  between  the  owners  of 
the  two  adjoining  villages  in  the  Dis- 
trict of  Bahraich.  The  plaintiff  is  the 
owner  of  the  village  Shamshatarhar  and 
the  defendant  is  the  owner  of  the  village 
Gondni  Bisahi.  It  is  now  found  that  the 
land  in  suit  forms  a  portion  of  the  village 
of  Shamshatarhar,  hut  that  it  has  been 
in  the  possession  of  the  defendant.,  for  a 
long  period  of  years  The  question  which 
we  have  to  decide  is  whether  the  defen- 
dant has  obtained  a  title  by  adverse 
possession  or  not.  The  lower  appellate 
Court  decided  in  favour  of  the  defendant 
and  the  plaintiff  has  appealed. 

In  appeal  he  is  prepared  to  concede 
that  the  defendant  is  entitled  to  the  trees 
which  he  has  planted  in  this  land,  but 
he  bases  his  appeal  on  the  decision  of 
the  Judicial  Commissioners  of  Oudh  re- 
ported as  Tkakur  Sheo  Narain  Singh  v. 
Bodal  Singh  (L)  where  it  was  held  that 
the  mere  planting  of  trees  does  not  neces- 
sarily dispossess  the  owner  of  the  land. 
That  ruling  however,  is  not  altogether 
in  favour  of  the  present  appellant.  It 
goes  on  to  say  that  ''to  dispossess  the 
owner"  the  other  party 
"must  assert  clearly  that  ho  claims  the  right 
to  bold  possession  as  owner  or  his  conduct 
must  be  such  as  to  amount  to  an  assertion  of 
an  intention  to  exclude  the  actual  owner." 

,  It  is  true  that  both  in  the  ruling  which 
we  have  oited  and  in  many  subsequent 
jrulings  of  the  Oudh  Courts  it  has  been 
'held  that  a  taluqdar  oannot  be  required 

(1)  [1905]  8  0,  C.  177. 


to  prove  actual  user  of  jungle  and  waste 
land  and  his  possession  is  assumed  until 
there  is  definite  proof  of  ouster.  In  thie 
case  the  lower  appellate  Court  has  con- 
sidered the  ruling  to  which  we  have 
referred  in  Thakur  Sheo  Narain  Singh 
v.  Bodal  Singh  (l).  He  has  clearly  held 
that  in  the  present  case  there  is  further 
proof  of  adverse  possession  over  and 
above  the  plantings  of  trees.  As  it  was 
not  clear  from  the  judgment  what  this 
further  proof  was,  we  have  read  the  evi- 
dence of  the  witnesses  to  whom  the 
learned  Judge  has  referred  as  supporting 
the  defendant's  case.  The  facts  that  we 
find  to  have  been  proved  are  as  follows: 

Years  ago  the  boundary  between  these 
two  villages  was  lost.  For  at  least  26 
years  the  defendant  has  used  the  land  on 
the  west  side  of  the  pathway  which 
runs  between  the  two  villages  During 
this  period  he  has  planted  some  four 
hundred  shisam  trees  and  five  hundred 
clumps  of  bamboos.  In  fact  he  has  created 
what  is  virtually  a  small  forest.  Thus 
it  is  not  a  case  where  a  man  has  planted 
a  few  isolated  trees.  He  has  made  regu- 
lar systematical  plantation.  In  addition 
to  this  there  is  the  oral  evidence  of  three 
persons  who  wore  at  one  timo  in  the 
service  of  the  plaintiff  and  whose  evi- 
dence has  not  been  discredited  by  any 
questions  put  to  them  in  cross-examina- 
tion. The  first  of  these  is  witness 

11  Zamirul  Hasan,  who  was  a  munsarim 
of  the  plaintiff's  estate  in  the  years  1913- 
19U,     He  found    at  that    time  not  only 
that  the  defendant  was   in   possession  of 
the  land  lying    to  the    west  of  the    path, 
but   that    he  employed    two   persons    as 
rakhwalas   who   forbade   access     to   the 
land  to  the  servant  of    the  plaintiff.     He 
even  went  so  far  as  to   forbid  the  witness 
himself  from  cutting  some  bamboo  shoots 
in  order  to  determine  the  boundary.    The 
two    other  witnesses    were    a   ziladar's 
moharrir  and    a    si  pah  i    who  deposes    to 
the  preceding  year  when   a  dispute  arose 
because    the    defendant   had    impounded 
the  cattle  of  the   plaintiff's    tenants    for 
grazing  in  this  area.     On    that   occasion 
the  matter  was  referred  to  the  Tahsildar 
who  found  that  the  area  on   the   west  of 
the  path  actually    belonged  to  the  defen- 
dant  and   refused    to    take    any   action 
against    him       These   assertions   of   the 
defendant's  title  were   made  more   than 

12  years  before  the  suit  was   brought   in 
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April  1926  la  our  opinioa  saoh  action 
on  the  part  of  the  defenianb's  conduct 
amouats  to  "an  assertion  of  aa  iateabioa 
to  exclude  the  aatuxl  owaar  "  It  ia  nob 
open  to  the  plaintiff  to  say  thab  he  did 
not  know  where  his  own  boundary  was 
and  so  to  maintain  that  the  possession 
of  the  defendant  could  nob  be  adverse 
Every  owner  musb  be  presumed  to  know 
,bhe  boundary  of  his  own  land,  and  if  he 
fallows  another  person  to  cross  that 
boundary  and  occupy  an  area,  of  ab  least 
25  acres,  possibly  more,  and  planb  theroon 
a  number  of  trees,  and  forbid  the  owner's 
men  to  enter  the  land,  and  this  posses- 
sion extends  for  a  periol  of  over  12 
lyeais,  we  must  hold  that  a  title  has  been 
'obtained  by  adverse  possession.  Thus 
in  the  present  case  we  find  thab  the  lower 
appellate  Court  came  to  a  correct  deci- 
sion and  we  dismiss  this  appeal  with 
costs. 


S.N/R  K. 


Appeal  dismissed. 
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STUART.  C.  J.  AND  RAZA,  J. 

Bhagwati  Persha 2—  Appellant, 
v. 

Nandu  Lai  and  others  —  Besp3n3ents. 

First  Appeal  No  8  of  1928,  Decided 
on  25th  September  1928,  against  order 
of  As3istanb  Oolleobor,  First  Class,  Kheri, 
D/-  17th  October  1927 

U.  P.  Land  Revenue  Act  (3  of  1991),  S.  Ill 
— Objector1!  title  admitted—  Plea  of  pre- 
vious partition  doei  not  raise  question  of 
proprietaiy  title. 

Aa  assertion  in  an  objection  thab  there  had 
been  a  previous  private  partition  does  not; 
make  the  objection  an  objection  involving  a 
question  of  proprietary  title  whire  the  title 
to  the  abate  of  the  objaotor  19  admitted  10 
0.  C.  204,  Ref.  [P  332  C  2] 

Ram  Bharose  Lai  and  Ram   Das— for 
Appellant. 
-     J   K.  Tandon — for  Rasponients 

Judgment  — This  is  a  defendant's  ap- 
peal. The  facts  are  as  follows  :  Three 
members  of  the  same  family  owned  bet- 
ween them  the  whole  of  the  village  of 
Dilawalpur  in  the  Kheri  District  and 
fourteen  annas  of  the  village  of  Saraiyan 
In  the  Kheri  District.  The  renaming 
two  annas  in  the  Saraiyan  village  be- 
longed to  a  distant  relation  cilled  Gauri 
Shankar.  In  Dilawalpur  Midho  Ram 


hai  a  share  of  eight  annas  which  hacf 
been  partitioned  by  a  regular  revenue 
partition  ail  was  desigaatei  as  mahat 
Madho  Rail  The  remainder  of  the  vil- 
lage had  baen  partitioned  in  the  same 
manner  and  was  designated  as  mahal 
Matapur.  Mat  a,  Prasad  held  four  annas 
in  mahal  Matapur  and  Durga  Prasad  held 
the  remaining  four  annas.  In  Saraiyan, 
Madho  Rim  held  ten  annas,  Mata  Prasad 
held  two  annis,  Diirga  Prasai  held  two- 
annas  and  Giuri  Shankar  held  two  annas, 
Madho  Rim  hid  originally  only  eight 
annas  and  Mata  Prasal  and  Durga  Prasad 
had  three  annas  each,  but  before  1398 
Mata  PrdiSad  and  Durga  Prasad  had  each 
transferred  one  anna  to  Gum  in  Singh- 
Gamin  Singh  had  transferred  these  shares 
to  Madho  Ram.  Thus  we  have  it  that 
in  1898  Mad  ho  Ram  had  eight  annas  in 
Dilawalpur  and  ten  annas  in  Saraiyan. 
On  8th  April  1898,  Mata  Prasad  and 
Durga  Prasai  transferred  their  shares  in 
Saraiyan  to  Mad  ho  Ram  Madho  Ram  in 
exchange  transferred  to  them  four  annas 
and  six  pies  in  mahal  Madho  Ram  in 
Dilawalpur.  Subsequently  Madho  Rim 
acquired  Gauri  Shankar's  two  annas  and 
beoamo  the  owner  of  the  whole  of  Sarai- 
yan Mata  Prasad  and  Durga  Prasad 
subsequently  transferred  their  shares  of 
two  ann-as  and  three  pies  each  in  initial 
Midho  Ram  in  Dilawalpur  to  certain 
persons  who  are  parties  to  the  suit. 
Madho  Rim  die!  ani  was  succeeded  by 
his  sou  Bhagwati  Prasad  Nandu  Lai, 
one  of  the  transferees  already  mentioned, 
applied  on  13th  May  1927,  to  the  revenue 
Court  uader  the  provisions  of  S.  107, 
Lncil  Act  3  of  1901,  for  a  partition  of 
his  shire  in  accordance  with  the  provi- 
sion of  Chap.  7  of  the  Act.  Other  trans- 
ferees subsequently  claimel*partitiou  of 
their  shares. 

Tha  proclamation  required  bv  S.  110 
called  on  the  other  parties  (includ- 
ing Bhagwati  Prasad)  to  appear  and 
state  their  objections  on  or  before  the 
21th  June  1927.  Bhagwati  Prasad  ap- 
peared on  that  day  and  made  an  objection 
which  he  was  permitted  to  formulate  on 
2nd  July  1927.  He  formulated  his  objec- 
tion on  that  date.  This  objection  was 
in  the  main  that  no  interference  should 
be  mile  with  the  arrangement  arrived 
at  in  1898  when  his  father  had  trans- 
ferred four  annas  and  six  pies  of  his  share 
in  mihal  Madho  Ram,  village  Dilawal- 
pur, to  Mata  Prasai  and  Durga  Prasad. 
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The  partition  continued  as  provided  by 
the  provisions  of  the  Chapter,  the  objec- 
tion of  Bhagwati  Prasad  being  retained 
for  decision  by  the  Assistant  Collector 
making  the  partition.  On  17th  October 
1927,  the  Assistant  Collector  found  that 
Bhagwati  Prasad  was  the  owner  of  a 
three  annas  six  pies  share  in  the  mahal 
in  question,  but  he  found  that  he  was 
not  entitled  to  enforce  any  arrangement 
which  had  been  made  in  1898.  The 
learned  Assistant  Collector,  however, 
stated  that  Bhagwati  Prasad  should  be 
first  allotted  the  specific  plots  mentioned 
in  the  fard  Ex.  7.  Fard  Ex.  7,  contains 
the  arrangements  which  were  stated  to 
have  been  made  in  1893.  At  first  sight 
it  would  appear  that  in  theso  circum- 
stances Bhagwati  Prasid,  who  is  the 
appellant  before  us,  has  no  grievance  and 
nothing  to  appeal  against  as  the  order 
could  almost  be  read  as  complying  ex- 
actly with  his  request.  But  his  learned 
counsel  has  pointed  out  that  it  is  pos- 
sible that  if  the  provisions  of  S.  117  be 
complied  with  exictly,  deductions  may 
be  made  from  the  lands  held  by  tenants 
whose  rents  he  is  at  present  collecting 
alone. 

This  appeal  has  been  filei  to  the  Chief 
Court  on  the  allegations  the  Bhagwati 
Prasad  made  an  objection  raising  a  ques- 
tion of  proprietary  title  which  had  not 
already  been  determined  by  a  Court  of 
competent  jurisdiction,  that  the  learned 
Assistant  Collector  himself  inquired  into 
the  merits  of  the  objection  anl  decided 
it,  and  that  therefore,  an  appeal  lies 
direct  to  the  Chief  Court  unler  the  pro- 
visions of  S.  112  of  the  Act. 

The  learned  counsel  on  the  other  side 
has  argued  that  no  appaal  lies  to  the 
Chief  Court  as  the  objection  of  Bhagwati 
Prasal  did  not  raise  a  question  of  pro- 
prietary title.  In  order  to  consider  the 
force  of  this  argument  of  the  learned 
counsel  for  the  respondent  we  have  to 
look  closely  at  the  words  of  the  objection 
of  Bhagwati  Prasad.  Bhagwati  Prasad 
stated  in  this  objection  that  he  was  a 
oosharer  to  the  extent  of  three  annas 
and  six  pies  in  the  village.  No  one  has 
denied  that  fact.  Ho  is  a  cosharer  to 
the  extent  of  three  annas  and  six  pies, 
ani  he  has  been  recorded  as  a  sharer  of 
three  annas  and  six  pies  He  continued 
that  a  partition  had  already  been  made 
of  that  share,  and  that  the  partition 


stood  entered  in  the  Government  papers 
and  thon  added  the  plei  that  a  partition 
could  not  be  made  a  second  time.  His» 
main  plea  was,  therefore,  that  the  share* 
of  which  ho  was  admittedly  the  pro- 
prietor had  already  been  partitioned  in 
such  a  manner  as  precluded  its  subse- 
quent partition.  He  added  at  the  end  ot 
the  application  that  Nandu  Lai  could* 
not  be  entitled  to  a  partition  of  the  plots 
held  by  him  as  he  had  been  for  more 
than  twelve  years  in  sole  possession  and 
occupation  of  that  share  separately  in 
the  capacity  of  absolute  proprietor.  It 
is  somewhat  difficult  to  understand  what 
exactly  he  meant  by  the  last  portion  of 
this  objection.  He  can  hardly  be  held 
to  set  up  that  his  title  to  the  three  annas- 
six  pies  share  was  based  upon  adverse 
possession,  for  his  title  to  the  three  annas 
and  six  pies  was  baser!  on  something 
much  better  than  adverse  possession,  and 
was  not  questioned.  The  effect  oE  the- 
objection,  as  we  understand  it,  was  that 
as  the  property  had  already  been  parti- 
tioned once  it  could  not  be  partitioned 
again.  Is  this  an  objection  involving  a. 
question  of  proprietary  titlo  ?  We  should 
have  had  no  difficulty  in  deciding  this 
matter,  hai  it  not  been  that  the  question 
has  become  to  a  certain  extent  compli- 
cated by  certain  decisions  of  their  Lord- 
ships of  the  Allahabad  High  Court  In 
the  first  of  these  decisions  Muhammad 
Jan  v.  Sadanand  Pande  (l)  in  an  appli- 
cation for  partition  before  .in  Assistant 
Collector  certain  parties  raised  an  objec- 
tion that  they  were  exclusively  entitled 
to  a  portion  of  the  laid  sought  to  be  par- 
titioned. 

Tho  Assistant  Collector  tried  the 
question  of  title  so  raised  under  S.  113, 
Lind  Revenue  Act — that  section  has  nob 
boon  materially  altered  now — and  decided 
it  in  favour  of  the  objectors.  The  appli- 
cants appealed  to  the  Collector,  who  en- 
tertained the  appeal.  A  subsequent  ap- 
peal was  taken  both  to  the  Commissioner 
and  the  Board  of  Revenue  Before  the 
partition  proceedings  were  completed  the 
unsuccessful  objectors  filed  a  suit  in  the 
civil  Court  praying  for  a  declaration  for 
a  decree  that  the  lands  in  question  were 
their  exclusive  property.  It  was  held 
tint  that  suit  was  maintainable  because; 
it  had  been  instituted  before  the  comple* 

(1)  [1906]  28  All.    394=3   A.  L.  J.  43=(l90Gl 
A.  W.  N.  30. 
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tion   of   the  partition    proceedings.     It 
may  well   be   said    that   the  decision  in 
that    case  does   not  at  first  sight  appear 
very  material  to  the  point  before  us,  but 
we  quote  it  as  it   was   referred  to  in  a 
subsequent    decision   of    the    Allahabad 
High  Court     In  Muhammad  Nasar  Ullah 
Khan  v.  Muhammad  Ishaq    Khan   (2)  a 
Bench  of  the  Allahabad  High  Court  held 
that,   when  in  a  suit   for   partition   of  a 
revenue  paying  land  one  of  tho  non-appli- 
cants alleged  that    under  a  private  parti- 
tion he  was  in  possession  of  certain  lands 
and  claimed  those  lands  for  himself,    and 
the  Collector  in  appeal  ordered  those  lands 
to  be  given    to    him,    no  question  of  pro- 
prietary   title    was    thereby    raised,   and 
that  no  appeal   lay  to  the  District  Judge 
against   the  order  of  the  Collector      The 
District   Judge    having    considered    that 
the  decision  in  Muhammad  Jan  v.  Sada- 
nand    Pande    (1)    afforded    authority  for 
the  view    that  an  appeal  did  lie  to  him, 
the    Bench    quoted    that    oise  as  distin- 
quishable.     They    quoted    in   support  of 
their  finding  a  decision  in    Tulshi  Rai  v. 
Gate   Ram  Rai  (3).     There  it  had   been 
held    that,    where  certain  persona  inter- 
vened   in   proceedings    before  a  Court  of 
Revenue   for    the    imperfect  partition  of 
certain    zamindari    lands  alleging  an  ex- 
isting partition  and   taking    exception  to 
the   method  proposed  for  the  division  of 
the  common  lands,  there  was  no  question 
of  proprietary  title  raised      This  decision 
was  thua  authority   for   the   proposition 
that   an   assertion   in  an   objection  that 
there  had  been  a  previous  private   parti- 
tion, did  not  make  the  objection    an   ob- 
jection involving  a  question   of   proprie- 
tary title      But    we   find   that  in  a  sub- 
sequent   decision    in     Ram    Narain   v. 
Jagannath    Prasad  (4)  a  Bench    arrived 
at  a  decision  which    appears  to  us  incon- 
sistent with  the  previous   decision.     No 
reference  was  mode  to  the  previous  deci- 
sion.    At  p  116  it  is  noted  : 

"Upon  notice  being  isauod  to  the  recorded 
ooaharers,  the  plaintiff  Jftgannath  raised  an 
objection  to  tha  effect  that  the  village  had 
already  been  privately  partitioned,  that  a 
definite  portion  of  it  had  been  allotted  to  hie 
share  and  that  that  portion  could  not  be  par- 
titioned again.  He  chua  raised  a  question  of 
proprietary  title." 


(3)  [1910]  32  All.  523=6  I,  C.  833=7  A,  L.  J. 
558. 

(3)  [1904]  A.  W.  N.  225. 

(4)  [1916]   39   All.   115=32  I.  G.  184=14  A, 
L,  J.  23. 


Thus  there  is  no  clear  authority  in  the 
Allahabad  High  Court  upon  the  point, 
The  opinions  appear  to  be  divided.  We 
are  not  aware  that  this  pDint  has  ever 
been  directly  raised  before  the  Chief 
Court  We  find  in  the  Judicial  Com- 
missioner's  Court  in  Ram  Autar  v. 
Thakur  Jagannath  Baksh  Singh  (5)  that 
the  question  was  considered  though  not 
directly.  Mr.  Chamier  at  p  207  said  : 

"According  to  the  finding  of  the  lower  ap- 
pellate Court  the  parties  agreed  to  recognize 
oach  other  cis  the  separate  ownera  of  the  land 
allotted  to  them.  It  in  olaar  enough  that 
Government  ia  not  bound  to  take  any  notice 
of  auch  a  partition.  But  are  the  parties  them- 
selves bound  by  it  in  case  one  oE  them  sub- 
sequently applied  to  the  revenue  Courts  for  a 
partition  of  the  estate?  I  think  not.  The 
Land  Ravonuo  Act  shows  that  a  joint  pro- 
perty must  on  partition  be  divided  up  accord- 
ing to  tha  shares  of  tha  parties  therein.  In 
the  present  case  I  do  not  understand  that  the 
private  partition  was  intended  to  alter  the 
shares  of  the  parties,  it  was  merely  an  arrange- 
ment to  prevent  constant  disputes  about  the 
profits.  Such  a  partition  holds  good  till  a 
regular  partition  is  effected  but  no  longer." 

This  decision  does  not  exactly  touch 
the  point  before  us.  We  have  to  con- 
sider without  assistance  from  previous 
decisions  what  is  the  meaning  of  words 
"involving  a  question  of  proprietary 
title,"  in  S.  111.  We  are  quite  clear  as 
to  Bhagwati  Prasad's  position.  He  owned 
a  share  of  three  annas  and  six  pies.  No- 
body says  he  owned  less  He  did  not 
say  he  owned  more.  Nobody  questions 
his  title  to  that  share.  But  his  ca.se  was 
that  the  partition  officer  should  not  in 
terfere  with  the  allocation  of  land  made 
between  his  father  Mata  Prasad  and 
Durga  PrasaJ  in  1898.  Does  such  an 
objection  involve  any  question  of  pro- 
prietary title  ?  We  think  not  He  went 
on  to  say,  that  the  partition  effected  in 
1898  was  a  final  partition  and  good  in 
law.  It  can  be  argued  that  it  was  not  a 
final  partition  and  good  in  law  as  it  was 
not  a  partition  under  Chap.  7  which  had 
become  complete  by  oanfirmation  of  the 
Collector  under  the  provisions  of  8.  131, 
Local  Act  3  of  1901.  In  any  circum- 
stances this  suggestion  that  this  parti- 
tion was  good  in  law  did  not  involve  any 
question  of  proprietary  title  His  plea 
that  he  should  be  permitted  to  retain 
certain  land  in  his  separate  enjoyment 
also  did  not  involve  any  question  of  pro- 
prietary title.  In  these  circumstances 
we  consider  that  the  preliminary  objeo- 

(5)  [1907]  10  O.  G.  201. 
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tion  prevails  and  thab  DO  appeal  lies  to 
this  Court.  We,  therefore,  dismiss  this 
appeal  with  costs, 

M.N  /R  K.  Appeal  dismissed. 
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SRIVASTAVA,  J. 
Sadhnoo — Appellant. 

v. 

Baijii  ani  another — Respondents. 
Second  Bent    Appeal    No.  46  of    1928, 
Decided  on  14th  September  1928,  against 
decree  of  Second  Addl.  Disfc.  Judge,  Luck- 
now,  D/-  20th  April  1928. 

(a)  Oudh    Rent     Act,     S.     127  —  Landlord 
knowing  tenant  to    be  dead    giving    receipts 
in    deceased    tenant's    name      and    entering 
defendant's  name  only  as  parson  making  ac- 
tual  payment— Landlord    did    not    wish    to 
treat  defendant  ai    tenant  —  Landlord    and 
Tenant. 

The  fact,  that  tha  landlord  after  knowing 
that  tha  original  tanant  was  dead,  passes 
raoaipSis  only  in  the  decjased  tenant's  name, 
and  enters  tha  niou  of  tha  defendant  only 
in  th3  column  headed  "  narm  of  pjrson  ac- 
tually miking  piyrniQj,  "  dtrongly  shows 
that  ttu  landlord  did  nob  intend  to  treat  the 
defendant  aa  tananb  aal  so  landlord's  suit  to 
ejeot  defendant  is  not  barred  on  account  of 
such  receipts  7  C.  W.  N.  132,  Ret.  on  .  1  Cat. 
391  (P.  C.)t  Dut.  [P  3330  2] 

(b)  Oudh  Rent  Act,  S.  127 -Scope. 
Whore    a    landlord,    erroneously    balievmg 

defendant  to  be  daoaaaed  tenant's  hair  auaa 
him  for  ejeoumanb  undar  S,  GJ,  and  issues 
nobioj  to  him  of  ejaobman1;,  no  wjighj  can  ba 
attached  to  his  erroneous  admission  that  do- 
fendant  WAS  deoaaaad  Iran  an1"/ s  hnr  in  a  suit 
for  ejectmant  under  S.  127,  [P  3IH  G  1] 

B.  B.  Lai—to*  Appellant. 
Badka  Krishna — for  Respondents. 

Judgment. —  This  is  a  second  rent 
appeal  by  the  defendant  who  has  been 
unsuccessful  in  bath  the  Courts  below. 
The  appeal  arises  out  of  a  suit  for  ar- 
rears of  rent  and  ejectment  under  S.  127, 
Oudh  Rant  Aot.  The  facts  are  that  one 
Sukhnandan  was  a  tenant  of  certain 
lands  belonging  to  the  plaintiffs.  He 
died  a  few  years  ago  and  was  succeeded 
by  his  widow,  Mb.  Jasoda.  Mb .  Jasoda 
also  died  about  two  years  before  the 
institution  of  the  present  suit. 

It  appeirs  that  on  Mt  Jasoia's  death 
the  defendant  entered  into  the  posses- 
sion of  the  holding  The  defence  raised 
to  the  plaintiff's  claim  for  arrears  of 
rent  and  ejectment  under  S  127,  Oudti 
Rent  Act,  was  that  thejlefeniant- appel- 


lant had  been  recognized  as  a  tenant  by 
the  landlord  and  the  suit  under  8  127, 
was,  therefore,  not  maintainable,  Botb 
the  lower  Courts  have  rejected  this  plea* 
of  the  defendant. 

The  learned  counsel  for  the  defen- 
dant-appellant has  relied  before  me  in 
support  of  the  alleged  recognition  of  the 
defendant  as  a  tenant  by  the  plaintiff 
landlord,  firstly,  upon  their  receipts  for 
rent  paid  by  the  defendant  ;  secondly, 
upon  the  plaint  dated  30th  March  1926, 
in  a  suit  brought  under  S.  62,  Oudh 
Rent  Act,  and,  thirdly,  on  a  notice  of 
ejectment  issued  in  1926.  The  argu- 
ment is  that  the  facts  of  the  landlord 
having  accepted  rent  from  the  defendant,, 
of  his  having  instituted  a  suit  for  eject- 
ment against  him  under  S  62,  on  tho 
ground  of  his  having  sublet  the  holding 
and  of  his  is&uing  a  notice  of  eject- 
ment against  the  defendant  show  thet  he 
recognized  the  defendant  as  a  tenant. 
As  regards  the  payment  of  rent,  it  is  ad- 
mitted that  two  of  the  receipts  relate  to 
payment  of  rent  for  years  preceding  the. 
death  of  Mt.  Jasoda.  As  regards  the 
third  receipt  it  relates  to  rent  for  the, 
year  in  which  Mt  Jasoda  died.  It  is| 
important  to  note  that  in  all  these  re 
oaipta  the  name  of  Sukhnandan  is  en 
tered  in  the  column  headed  "  Name  of 
tenant  "  and  the  name  of  the  defendant 
appears  only  in  the  column  headed 
"  Nime  of  person  aobuilly  making  pay- 
ment "  It  is  not  denied  that  the  land- 
lord knew  of  the  fact  of  Sukhnandan 
being  dead  when  theae  receipts  were  is- 
sued by  him.  In  my  opinion,  the  fact 
that  the  receipts  were  given  in  the  name 
of  Sukhhandan,  the  deceased  tenant, 
strongly  shows  that  the  landlord  did 
not  intend  to  treat  the  defendant  as  a 
tenant.  The  case  is  parallel  to  the  case 
of  Rasamoy  Purkait  v.  Srinath  Moyra, 
(1)  in  which  it  was  held  that  where  the 
old  tenant's  name  occurred  in  rent  re- 
ceipts under  the  heading  "  tenant's, 
name  "  and  the  name  of  the  purchaser 
from  the  tenant  occurred  under  a  differ- 
ent heading  as  sarbrakar,  the  landlord 
by  those  reoeips  did  not  mean  to  re- 
oognize  the  purchaser  as  a  tenant. 
The  learned  counsel  for  the  defendant- 
appellant  relied  upon  the  decision  of 
their  Lordships  of  the  Privy  Council 
in  Ranee  Sonet  Koer  v.  Mirza  Himmut 
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E  ah  a  door  (2).  The  facts  of  that  case  are 
quite  'distinguishable  from  the  present 
-case.  It  must.  depend  upon  the  circum- 
stances under  which  the  rent  was  ac- 
cepted whether  the  acceptance  should  be 
construed  as  an  admission  of  tenancy 
or  not. 

Next  as  regards  the  suit  under  S  62, 
Oudh  Rent  Act,  and  the  notice  of  eject- 
men  b  in  1926.  The  plaint  in  the  suit 
for  ejectment  leaves  no  room  for  doubt 
.that  it  was  brought  against  tho  defendant 
under  the  impression  that  ho  was  the 
heir  of  Sulihnandan.  Evidently  the 
|notice  of  ejectment  was  also  issued  on 
'the  same  basis.  The  suit  and  the  notice 
both  were  subsequently  withdrawn,  No 
value  can,  therefore,  be  attached  to  any 
inference  which  might  have  been  possi- 
ble to  draw  from  these  proceedings  if 
they  had  nob  been  withdrawn.  In  any 
case  the  only  inference  which  could 
possibly  be  drawn  from  these  proceed- 
ings was  an  inference  about  the  defen- 
dant being  the  heir  of  Sukhnandan.  It 
has  been  found  by  both  tho  Courts  be- 
low and  is  not  denied  by  the  defendant 
that  he  is  not  the  legal  heir  of  Sukh- 
nandan  in  respect  of  the  tenancy  in  ques- 
tion. The  admission,  therefore,  was 
clearly  an  erroneous  one  and  under  the 
circumstances  no  weight  can  be  attached 
to  it. 

For  the  above  reasons,  I  agree  with 
the  lower  appellate  Court  that  the  de- 
fendant-appellant cannot  be  considered 
to  have  boon  admitted  to  the  tenancy  by 
•the  landlord  and  tbe  suit  against  him 
under  S.  127,  Oudh  Rent  Act,  was  pro- 
perly maintainable.  The  appeal  fails 
and  is  dismissed  with  costs. 

S.N./B.K.  Appeal  dismissed. 


(3)  [1875]  1  Gal.  891=3  I.  A.  92 
299=3  Bar.  608  (P.  G.). 
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MlSRA,  J. 

Bamman  Singh  and  another — Defend- 
ants—  Appellants. 

Dilla  Singh  and  another — Plaintiffs — 
Respondents. 

Second  Appeal  No.  108  of  1928,  De- 
cided on  8th  November  1928,  against 
decree  of  Sub-Judge,  Hardoi,  D/-  22nd 
December  1927. 


(a)  Arbitration— Parties  cannot  be  allowed 
to  show  that  arbitrator's   award    wai  wrong 
on  merits, 

The  arbitrator!  aro  judges  of  both  the  ques- 
tions of  faob  and  of  law  and  the  parbiea  oan- 
not  ba  allowed  bo  show  subsequently  that 
their  decision  was  wrong  on  the  merits. 

[P  335  C  2] 

(b)  Oudh   Rent   Act     (1886),  S.  5— Division 
of  occupancy  holding     among  different  per- 
sons   claiming    as  heirs    of    deceased  tenant 
cannot  amount  to  transfer, 

A  '  transfer'  in  law  must  be  deemed  to 
imply  a  transfer  by  a  person  entitled  to  that 
property  in  favour  of  a  person  having  no 
bible  obherwiso.  [P  336  G  1] 

Where  a  holding  is  claimed  by  different 
heirs  of  a  deceased  occupancy  tenant  or  where 
ths  occupancy  tenure  forms  part  of  ihe  pro- 
perty of  a  joint  family  or  of  co-tenants  and  a 
division  takes  place  among  such  persons,  it 
cannot  be  held  that  the  transaction  amounts 
to  a  transfer  from  ono  having  a  right  in 
favour  of  ono  having  no  right  at  all  :  33  All. 
113,  Foil.  ;  23  All.  383  (P.C.),  Dist.  [P  336  G  1] 

A,  P.  Sen  and  Naimullah — for  Appel- 
lants. 

Ghulam  Husain — for  Respondents. 

Judgment  — This  is  an  appeal  in  a 
declaratory  suit,  which  was  dismissed 
by  the  Mimsif  of  Bilgnm,  bat  has  been 
decreed  in  appeal  by  the  Subordinate 
Judge,  Hardoi  The  facts  of  the  case  are 
that  one  Chhutta  Singh,  resident  of  vil- 
lage Dabha,  District  Hardoi,  was  an  oc- 
cupancy tenant  holding  land  measuring 
8  bighas  5  biswis  in  ocoupinoy  tenure 
and  a  house  and  certain  moveable  pro- 
perty situate  in  that  very  village  He 
died  on  17th  September  1925  After 
his  death  a  dispute  arose  in  respect  of 
his  property  between  the  plaintiff-res- 
pondents, who  alleged  that  they  were 
his  sons  and  the  defendants-appellants, 
who  alleged  themselves  to  be  his  next 
heirs  being  his  cousins.  The  appellants 
deny  the  legitimacy  of  the  respondents. 
An  application  was  made  for  mutation 
of  names  by  both  the  parties  in  the 
revenue  Court,  which  ordered  mutation 
in  favour  of  the  appellants  on  15th 
March  1926.  Before  the  respondents 
oould  file  an  appeal  the  parties  agreed  to 
refer  their  whole  dispute  to  the  arbitra- 
tion of  two  persons  named  Gulab  Singh 
and  Bikhtawar  Singh  both  of  Dabha. 
The  agreement  to  refer  their  dispute  tj 
arbitration  was  executed  on  22nd  March 
1926,  (Ex.  2)  and  the  arbitrators  deli- 
vered their  award  (Ex.  3)  on  24th  March 
1926.  After  the  award  both  the  parties 
applied  to  the  revenue  Court  to  the 
effect  that  their  disputes  had  been  set- 
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tied  by  the  said  arbitrators  and  they 
accepted  the  award  and  prayed  for  mu- 
tation of  names  to  be  effected  in  ac- 
cordance with  the  award.  This  applica- 
tion was  filed  on  7th  April  1926  (Ex.  1). 
On  2nd  May  1926,  the  revenue  Court 
rejected  the  application  on  the  ground 
that  the  award  of  the  arbitrators  amoun- 
toL  to  a  transfer  of  an  occupancy  tenure 
and  was,  therefore,  invalid  and  could  not 
be  given  effect  to,  The  plaintiffs-res- 
pondents thereupon  instituted  the  pre- 
sent suit  in  which  the  present  appeal 
has  arisen  on  1st  Mirch  1926,  asking 
•the  Court  to  declare  their  title  in  respect 
of  the  property  given  to  them  by  the 
arbitrators  under  their  award  dated  24th 
March  1926. 

The  suit  was  contested  by  the  defend- 
ants-appellants on  the  ground  that  the 
plaintiffs  were  not  legitimate  sons  of 
•Chhutta  Singh  and  the  award  of  the  ar- 
bitrators was  invalid  on  the  ground  that 
it  operated  as  transfer  of  an  occupancy 
tenure  which  was  invalid  in  law.  The 
learned  Munsif  of  Bilgram  who  tried  the 
suit  accepted  the  defence  and  held  that 
the  plaintiffs  were  not  legitimate  sons 
of  Chhutta  Singh  and  the  award  was  in- 
vilid  since  it  operated  as  a  transfer  of 
an  occupancy  tenure.  He,  however,  was 
of  opioion  that  the  award  was  valid  in 
other  respects.  In  result  he  dismissed 
the  plaintiffs1  snit  by  his  decree  dated 
6th  August  1927.  The  plaintiffs  took 
the  matter  further  in  appeal  to  the  Sub- 
ordinate Judge  of  Hardoi,  who  took  a 
different  view  of  the  case.  He  has  held 
that  the  award  is  good  and  opera- 
tive and  is  binding  upon  the  parties.  In 
this  view  he  allowed  the  appeal  and 
decreed  the  plaintiffs-respondents'  suit 
fay  his  decree  dated  22nd  December  1927. 
The  defendants-appellants  have  now  ap- 
pealed to  this  Court  and  the  main  point 
which  has  been  argued  in  second  appeal 
before  me  is  that  the  award  of  the  arbitra- 
tors should  be  deemed  as  invalid  and  in- 
operative on  the  ground  that  it  can  only 
be  treated  as  a  transfer  of  an  occupancy 
tenure  in  favour  of  the  plaintiffs-respon- 
dents who  havo  been  held  to  be  illegiti- 
mates sons  of  Chhutta  Singh.  The  case 
has  been  argued  at  great  length  before 
me  and  I  have  come  to  tho  conclusion 
that  the  judgment  of  the  learned  Subor- 
dinate Judge  is  correct  and  must  be 
affirmed. 
I  now  proceed  to  give  my  reasons  for 


the  same.  It  is  olear  from  the  facts 
stated  above  that  the  plaintiffs-respon- 
dents' claim  to  be  the  legitimate  sons  of 
Chhutta  Singh  and  in  that  capacity  put 
forward  their  claim  to  his  occupancy 
holding  in  the  revenue  Court.  The  de- 
fendants-appellants denied  their  legiti- 
macy and  advanced  their  claim  to  the 
said  holding  on  tho  ground  that  they 
were  the  next  heirs  of  tho  deceased.  The 
revenue  Court  accepted  the  objections 
filed  by  the  defendants-appellants  and 
allowed  mutation  in  their  favour.  It  is 
obvious  that  the  finding  of  the  revenue 
Court  that  the  plaintiffs-respondents 
were  not  the  legitimate  sons  of  Chhutta 
Singh  was  not  finding  of  a  competent 
Court  and  could  not  bo  considered  to  be 
binding  on  the  parties  till  the  matter 
had  been  decided  by  civil  Court.  It  is 
also  clear  that  the  plaintiffs-respondents 
wanted  to  appeal  from  that  decision  as 
would  appear  from  the  recitals  of  the  agree- 
ment to  refer  the  matter  to  arbitration. 

It  was  in  this  stage  that  the  mat- 
ter had  been  referred  to  arbitration.  The 
arbitrators  decided  to  allot  a  major  por- 
tion of  the  holding  of  Chhutta  Singh  to 
the  plaintiffs-respondents  and  the  rem- 
aining portion  to  the  defendants-appel- 
lants who  were  his  cousins.  Although 
they  did  not  state  in  their  award  that 
the  plaintiffs-respondents  are  the  legi- 
timate sons  of  Chhutta  Singh,  yet 
it  must  be  held  that  this  was  their  im- 
plied finding  otherwise  they  should  not 
have  allowed  any  portion  of  the  land  to 
the  plaintiffs-respondents.  The  arbitra- 
tors were  judges  of  both  the  questions 
of  fact  and  of  law  and  the  parties  cannot 
be  allowed  to  show  subsequently  that 
their  decision  was  wrong  on  the  merits 
It  is  also  olear  from  the  facts  that  the 
award  of  the  arbitrators  was  accepted 
by  the  parties  as  will  appear  from  the 
application  filed  by  both  of  them  in  the 
revenue  Court  on  7th  April  1926  :  vide 
Ex  1. 

It,  therefore,  appears  to  me  that 
the  said  award  is  binding  upon  the 
parties  and  in  the  face  of  it  the  defend- 
ants-appellants cannot  be  allowed  to 
prove  that  the  plaintiffs-respondents  are 
not  the  legitimate  sons  of  Chhutta  Singh, 
and,  therefore,  not  entitled  to  any  por- 
tion of  his  property.  The  learned  Mun- 
sif was,  therefore,  entirely  wrong  in  tak- 
ing up  that  question  and  in  giving  a  find- 
ing thereon,  contrary  to  one  which  was 
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to  be  implied  from  the  award  of  the  ar- 
bitrators. For  the  purpose  of  this  case 
the  plaintids-respondents  must,  there- 
fore, be  held  to  be  the  legitimate  sons  of 
Chhutta  Singh  and  as  ouch  entitled  to 
the  portion  of  the  occupancy  tenure  al- 
lotted to  them  by  the  arbitrators  under 
their  award  dated  24th  March  1926, 
(Ex.  3). 

As  to  the  next  point,  namely,  that  the 
award  is  bad  in  law  on  the  ground  that 
it  must  be  deemed  to  be  a  transfer  of  an 
occupancy  tenure  I  have  come  to  the  con- 
clusion that  this  contention  is  not  sound. 
My  finding  on  point  1  which  relates 
to  the  legitimacy  of  the  plaintiffs-res- 
pondents takes  away  entirely  the  force 
of  the  contention  now  urged  on  behalf 
of  the  defendants-appellants.  Even  if  it 
were  not  so  I  am  not  prepared  to  hold 
that  an  occupancy  tenure  in  Oudh,  which 
is  non-transferable  under  S.  5,  Oudh 
Bent  Act  22  of  1686,  cannot  be  divided 
or  partitioned  amongst  the  members  of 
the  family  of  a  deceased  occupancy  tenant 
or  amongst  several  persons  who  may 
claim  to  be  the  heirs  of  such  a  tenant. 
A  division  of  such  a  tenure  cannot  be 
treated  as  a  transfer.  A 'transfer'  in 
law  must  be  deemed  to  imply  a  transfer 
jby  a  person  entitle!  to  that  property  in 
{favour  of  a  person  having  no  title  other- 
wise. Such  a  transaction  relating  to  an 
{occupancy  tenure  must,  therefore,  be 
| deemed  to  be  inoperative.  Where,  how- 
lever,  the  holding  is  claimed  by  different 
i heirs  of  a  deceased  occupancy  tenant  or 
jwherethe  occupancy  tenure  forms  part 
,of  the  property  of  a  joint  family  or  of 
| oo- tenant s  and  a  division  takes  place 
among  such  persons.it  cannot  be  held 
that  the  transaction  amounts  to  a  trans- 
fer from  one  having  a  right  in  favour  of 
one  having  no  right  ab  all.  In  such  a 
case  all  the  persons  must  be  deemed  to 
have  a  right  in  the  holding  and  when  the 
parties  divide  it  among  themselves  their 
action  must  be  considered  to  refer  to  the 
right  possessed  by  each  party  to  whom 
the  land  has  been  allotted  on  division  or 
partition 

I  am  supported  in  this  view  by  a  de- 
cision of  the  Allahabad  High  Oourt  re- 
ported as  Baghunath  Kalwar  v.  Bala- 
dten  Kalwar  (1).  It  was  held  in  that 
case  that  where  the  parties  were  joint 
tenants  of  a  certain  occupancy  holding 


and  disputes  arose  between  them  which 
were  referred  to  an  arbitration  and  the 
arbitrators  partitioned  the  tenure,  ib 
could  not  be  said  that  the  agreement  and 
the  partition  effected  by  the  arbitrators 
were  invalid  in  law.  It  may  be  as 
pointed  out  in  that  case,  that  such  a 
partition  or  division  miy  not  be  binding 
upon  the  landlord  •  unless  made  with  his 
consent,  but  it  cannot  be  said  that  it 
is  not  binding  among  the  joint  tenants 
themselves. 

OQ  behalf  of  the  appellants  reliance 
was  placed  upon  a  ruling  of  their  Lord- 
ships of  the  Privy  Council  reported  as 
Jafri  Begam  v  Ah  Baza,  (2)  It  was 
pointed  out  that  their  Lordships  of  the 
Privy  Council  held  in  that  ciseon  p  392 
that  if  the  arbitrator  in  his  award  laid 
down  a  course  of  devolution  in  respect 
of  the  property  which  was  the  subject- 
matter  in  dispute  different  from  the  ordi- 
nary principles  of  Mahomed  an  Law  such 
a  course  must  be  held  to  be  invalid 
My  attention  was  drawn  to  the  remark 
of  their  Lordships  that  the  property 
which  was  divisible  in  law  could  not  be 
made  by  an  arbitrator  indivisible  for 
ever.  I  am  fully  bound  by  this  decision 
of  their  Lordships  of  the  Privy  Council, 
but  I  am  of  opinion  that  this  case  does 
not  help  the  defendants-appellants.  The 
award  nowhere  lays  down  anything 
which  is  contrary  to  law  The  division 
of  an  occupancy  tenure  between  the  two 
parties,  both  of  whom  claim  it  as  heirs 
of  the  deceased,  cinnot  be  considered  as 
shown  by  ma  above  to  be  contrary  to  any 
principle  of  law.  An  occupancy  tenure- 
is  certainly  heritable  though  not  trans- 
ferable. I  am,  therefore,  of  opinion  thit 
this  case  cm  be  no  authority  for  hold- 
ing that  the  award  is  invalid  or  inope- 
rative. The  appeal,  therefore,  fails  and 
is  dismissed  with  costs. 


S.N  IE  K. 


Appeal  dismissed. 


(1)  [1911]  33  All. 
A.  L,  J  913. 
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(2)  [1901]  23  All,  363  = 
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MISRA,  J. 

Bashir  Ahmad  and  others — Plaintiffs — 
Appellants. 

v. 

Parshotam  and  others — Defendants — 
Respondents. 

fSeoond  Appeal  No.  410  of  1928,  Deci- 
ded on  4th  February  1929,  from  decree 
of  Sab-Judge,  Barabanki,  D/-  28th  August 
1928. 

(a)  Civil  P.  C.,  S.  100— Adverse    possession 
is  mixed  question  of  law  and  fact. 

The  question  of  adverse  possession  ia  a 
mixed  question  of  law  and  fact  and  16  is 
always  opan  to  the  Court  of  second  appeal  to 
examine  the  facts  established  in  the  case  and 
to  determine  for  itself  whether  they  are  suffi- 
cient to  establish  in  law  the  adverse  posses- 
sion which  is  claimed  on  the  basis  of  those 
facts  :  A.  I.  R.  1917  P.O.  83,  Rel.  on. 

[P  388  C  2  P  339  C  i] 

(b)  Adverse    possession — Cosharers — Poi ten- 
sion of    one    is    not    adverse    unless    there    is 
ouster — Denial  of  title  is  ouster. 

If  a  property  belongs  10  several  cosharers 
and  one  cosharer  is  in  possession  of  the  entire 
property,  his  possession  cannot  be  deemed  to 
be  adverse  to  other  cosharers.  He  must  be 
deemed  to  be  in  possession  on  behalf  of  thd 
other  cosharers  and  adverse  possession  cannot 
bo  founded  on  the  basis  of  such  exclusive 
possession,  unless  there  has  been  an  ouster  of 
the  other  coaharers.  The  ouster  takes  place 
when  the  title  of  the  other  cosharers  is 
denied  :  Cases  referred.  [P  339  C  2] 

(c)  Advene    possession  —  Cosharers —  One 
cosharer    mortgaging  joint  property  exempt- 
ing some    plots — Exemption    does    not    prove 
his  exclusive  title  to  them  or   ouster  of  other 
cosharers. 

Where  a  cosharer  while  mortgaging  joint 
property  exempted  certain  plots  therein,  the 
fact  of  mere  exemption  of  these  plots  would 
nob  indicate  that  he  WAS  in  exclusive  posses- 
sion of  these  plota  and  therefore,  had  become 
exclusively  entitled  to  them,  and  had  power 
to  mortgage  them  in  entirety  thus  constituting 
an  ouster  of  the  other  cosharers  with  respect 
to  these  plots.  [P  939  0  9] 

(d)  Adverse   possession — Cosharers — Muta- 
tion in  the  name  of   one  without   denial    of 
title  of  others  does  not  establish. 

Mutation  in  the  name  of  one  oosharer  can- 
not be  any  indication  of  adverse  possession 
until  it  is  shown  that  it  was  obtained  after  a 
clear  declaration  to  the  effect  that  the  title  of 
other  oosharera  was  denied.  [P  340  G  1] 

(e)  Cosharer— Right     against     trespasser — 
One     co sharer   can    sue   to    eject   trespasser 
from    entire    property— Suit    does    not  esta- 
blish ouster  or  denial  of  other  cosharer's  title. 

One  cosharer  can  maintain  a  suit  for  eject- 
ment in  respect  of  the  entire  property  against 
a  trespasser.  The  mere  fact  that  a  oosharer 
brings  such  a  suit  can  therefore  be  no  evidence 
that  he  denied  the  title  of  the  other  oosharers. 
It  is  a  question  arising  out  of  his  exclusive 
possession,  but  can  be  no  evidence  of  a  denial 

1S29  0/43  ft  44 


of  the  title  of  the  other  ooaharera.  The  suit 
brought  by  one  oosharer  would  in  the  eyes  of 
law  be  considered  for  the  benefit  of  the  other 
oosharers  and  the  latter  wculd  be  entitled  to 
take  advantage  of  such  proceedings. [P  340  Cl] 

M.  Wasim  and  Rhaliq-uz-zaman — for 
Appellants. 

Ghulam  Hasan — for  Respondents. 

Judgment. — The  question  involved  in 
this  appeal  is  one  relating  to  adverse 
possession.  The  facts  of  the  case  are 
rather  com  plicated  and  will  be  found  in 
detail  in  the  judgment  of  the  learned 
Subordinate  Judge  of  Barabanki.  Shortly 
stated  they  are  as  follows  : 

There  is  a  village  named  Mamreznagar 
in  the  District  of  Barabanki  whioh  was 
at  the  time  of  the  Regular  Settlement 
divided  principally  into  two  pattis,  one 
patti  Afzal  Khan  consisting  of  9  annas 
and  4  pies  share  and  the  other  patti 
Maaeab  Khan  consisting  of  6  anaas  8  pies 
share.  We  are  only  concerned  in  this 
case  with  patti  Mansab  Khan.  The  co- 
sharers of  patti  Mansab  Khan  were  : 

A.  P. 

1.  Mansab  Khan  himself        ...   4   11 

2.  Muhammad  Ali  and  his   two 

brothers  ...  1     5 

3.  Azima  Bibi  ...  0     4 

6     8 

On  the  1st  June  Mansab  Khan  mort- 
gaged his  whole  share  consisting  of  4 
annas  and  11  pies  to  one  Muhammad 
Kasim,  by  a  deed  of  conditional  sale. 
He,  however,  exempted  from  the  said 
mortgage  certain  plots  of  laud,  whioh 
were  entered  in  the  village  papers 
at  the  time  of  the  Regular  Settlement 
as  sir  and  khudkasht  of  the  cosharers 
owing  patti  Mansab  Khan.  The  num- 
bers of  the  plots  reserved  were  332, 
334,  344,  350  and  382.  It  appears  that 
after  this  mortgage  Mt.  Azima  Bibi  died 
and  her  four  pies  share  was  inherited  by 
Man  sab  Khan  and  he,  therefore,  became 
the  owner  of  five  annas  three  pies  share. 

On  17th  July  1889,  Mansab  Khan 
mortgaged  the  whole  of  his  share  five 
annas  three  pies  bo  one  Fida  Husain  in- 
cluding the  plots  whioh  had  been  exempt- 
ed by  him  from  the  mortgage-deed  in 
favour  of  Muhammad  Kazim  By  a  series 
of  transactions  the  mortgagee  rights  of 
Fida  Husain  passed  to  Lila  Purshottam 
Dass  and  Ram  Prakash  who  constituted 
at  the  time  of  the  assignment  members 
of  a  joint  family.  The  assignment  in 
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Iteir  favour  ia  diked  26fch  May  1892. 
Muhammad  Kazim  brought  the  suit  for 
foreclosure  in  respect  of. four  annas  eleven 
pies  share  on  the  basis  of  hia  mortgage- 
deed  dated  1st  June  1886.  He  imp  lead- 
ed Furshotam  Das  and  Bam  Prakash  in 
his  suit  as  puisne  mortgagees.  He  ob- 
tained a  preliminary  decree  on  26th  De- 
cember 1894,  which  was  nude  absolute 
on  16th  July  1895. 

One  Abdul  Hafees,  father  of  plaintiffs 
1,  2  and  3  brought  a  suit  for  pre-emption 
in  respect  of  four  annas  eleven  pies  share 
which  had  been  foreclosed  in  favour  of 
Muhammad  Kazim.  His  suit  was  dec- 
reed on  29th  August  1898.  After  the 
death  of  Abdul  Hafees  the  aforesaid  plain- 
tiffs succeeded  to  the  said  shaie  of  four 
annas  eleven  pies  which  he  had  acquired 
by  pre-emption.  It  may  be  stated  that 
this  foreclosure  decree  had  no  concern 
with  the  five  plots  of  land  mentioned 
above  which  had  been  exempted  from  the 
mortgage  of  1896. 

Parshotam  Das  and  Bam  Prakash* then 
put  the  mortgage  of  the  17th  July  in  suit 
and  obtained  a  preliminary  decree  for 
foreclosure  in  respect  of  the  entire  share 
of  five  annas  and  three  pies  including  the 
plots  in  dispute  on  10th  March  1893. 
This  decree  was  made  absolute  on  21st 
December  1897. 

It  may  be  stated  that  Parshotam  Dass 
and  Bam  Prakash  who  had  been  im plead- 
ed as  defendants  to  the  suit  brought  by 
Muhammad  Kazim  did  not  pay  the  money 
due  under  the  decree  as  directed  by  it, 
and  the  property  covered  by  the  fore- 
closure decree  became  the  absolute  pro- 
perty of  Muhammad  Kazim,  which  is 
DOW,  as  stated  above,  the  property  of 
plaintiffs  1,  2  and  3.  The  result  of  the 
transaction  was  that  the  foreclosure  dec- 
ree obtained  by  Purshotam  Dass  and 
Bam  Prakash  in  respect  of  the  mortgage 
of  1889  remained  operative  only  in  res- 
pect of  four  pies  share  and  the  plots 
exempted  under  the  mortgage  of  1886. 

The  plaintiffs  1,  2  and  3  have  now  by 
•a  series  of  transact  ions  acquired  the  pro- 
prietary interest  in  respect  of  two-thirds 
share  out  of  the  patti  Muhammad  Ali 
which  consisted  of  one  anna  five  pies 
share.  Plaintiff  4  has  acquired  the  re- 
maining one  third.  Thus  the  plaintiffs 
are  now  the  owners  of  patti  Muham- 
mad Ali. 

The  present  suit  has  been  brought  by 
the  plaintiffs  for  a  declaration  to  the 


effect  that  the  *plots  332,  334,  344,  350 
and  382  are  not  the  exclusive 'property  of 
Purshotam  -Das,  but  the  plaintiffs  have 
also  a  share  them  proportionate  to  their 
share  of  one  anna  five  pies  out  of  the 
entire  share  of  six  annas  eight  pies  which 
was  the  original  extent  of  patti  Mansab 
Khan.  Besides  these  plots  the  plaintiffs 
also  claimed  a  declaration  that  they  were 
entitled  to  a  six  annas  four  pies  share  iu 
plob  380. 

We  might  also  state  that  there  was  a 
partition  effected  between  the  members 
of  tho  joint  family  to  which  Purshotam 
Das  and  Bam  Prakash  belonged.  As  a 
result  of  that  partition  the  property  ob- 
tained by  17th  July  1889,  was  allotted 
in  equal  shares  to  one  Bam  Behari  who 
was  a  member  of  the  family,  and  to  Bam 
Prakash.  Subsequently,  by  a  deed  dated 
27th  March  1905,  Bam  Behari  transfer- 
red his  half  share  to  Bam  Prakash.  By 
deeds  dated  13th  April  1915  and  19th 
April  1915  Him  Prakash  has  sold  the 
entire  plots  in  dispute  to  defendants  3  to 
7.  Parshotam  Das  and  Bam  Prakash  are 
defendants  1  and  2  in  the  case. 

The  suit  was  mainly  contested  by  de- 
fendants 3  to  7,  who  now  claim  to  be  the 
owners  of  the  entire  plots  Purshotam 
Das  and  Bim  Prakash  did  not  put  in  any 
defence.  They  contented  themselves  by 
saying  that  they  had  no  claim  now  left 
in  respect  of  these  plots  and  had  been 
wrongly  iinpleaded. 

The  question,  therefore,  involved  in 
this  case  is  whether  Purshotam  Das  and 
his  oosharers  and  their  transferees  defen- 
dants 3  to  7  had  perfected  their  title 
by  adverse  possession  in  respect  of  the 
plots  in  suit.  Both  the  Courts  below 
have  decided  the  case  against  the  plain- 
tiffs on  th'e  ground  that  the  title  of  the 
defendants  in  respect  of  these  plots  has 
become  perfected  by  adverse  possession 

In  appeal  it  is  contended  before  me 
that  the  finding  of  the  Courts  below  re- 
garding adverse  possession  should  not  be 
accepted.  On  behalf  of  the  respondents 
it  was  contended  that  the  finding  was 
one  of  fact  and  should  not  be  allowed  to 
be  challenged  in  second  appeal. 

I  am  unable  to  accept  that  contention. 
I  am  of  opinion  that  the  question  of  ad- 
verse possession  is  a  mixed  question  of 
law  and  fact  and  it  is  always  open  to  the 
Court  of  second  appeal  to  examine  the  facts 
established  in  the  case  and  to  determine 
for  itself  whether  they  are  sufficient  to 
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establish  in  law  the  adverse  possession 
which  is  claimed  on  the  basis  of  those 
facts.  I  am  supported  in  this  view  by  a 
decision  of  their  Lordships  of  the  Privy 
Council  reported  as  Palaniappa  Chetty 
v.  Deivasikamony  Pandara  Sannadhi 
(1).  In  that  oa.se  the  question  involve! 
was  one  of  custom  on  which  both  the 
Courts  in  India  had  given  a  concurrent 
finding  and  it  was  urged  before  their 
Lordships  that  the  point  being  one  of  fact 
it  was  not  open  for  the  appellant  to  raise 
it  again  before  their  Lordships.  They, 
however,  rejected  this  contention  and 
held  that  the  question  of  custom  being 
one  mixed  of  law  and  fact  it  was  open  to 
their  Lordships  to  sea  whether  the  con- 
clusion arrived  at  by  the  Courts  in 
India  could  be  legally  sustained.  I  may 
state  that  there  is  no  dispute  regarding 
the  facts  in  the  present  case.  The  only 
question  is  what  is  the  conclusion  to  be 
derived  from  those  facts. 

The  following  facts  have  been  relied 
upon  by  the  Courts  balow  to  prove  the 
adverse  possession  of  the  defendants-res- 
pondents. 

1.  Mortgage-deed    of    1st   June  1866, 
executed  by  Mansab   Khan,  in    favour  of 
Muhammad  Kazim  in  which   he  exempt- 
ed plots  332,  334,  344,  350  and  382 

2.  Foreclosure  decree    passed    in  fa- 
vour of  Muhammad  Kazim    on   the  basis 
of  the  said  mortgage  in  1894  and  1895. 

3.  Mutation  in  respect  of  the  plots  on 
the  basis  of  civil    Court   decree  obtained 
in  1901. 

4.  Suit    brought    in   civil    Court    by 
Furshotam    Das    and    his    oosharers   for 
possession  of  two  out  of  the  plots  in  dis- 
pute, namely,  Nos.  344   and    388  against 
one  Sahib  Din. 

5.  Sale-deed  dated  27th    March  1905, 
executed    by    Ram    Bahjiri    in    favour  of 
Rim  Prakash. 

6.  Sale-deeds  executed   by    Rim  Pra- 
kash in  favour  of  defendants  3  to  7  dated 
13th  April  1915  and  19th  April  1915, 

I  will  now  examine  each  of  these 
points  in  order  to  find  out  whether  ad- 
verse possession  can  be  considered  to 
have  been  established  in  favour  of  the 
defendants-respondents.  Before  doing  so, 
however,  I  must  again  point  out  a  well- 
settled  rule  of  law,  which  has  been  laid 
down  in  numerous  oases  both  by  their 
Lordships  of  the  Privy  Council  as  well 
J^Olid7709=44 
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as  by  this  Court  and  the  other  High  Court 
in  India.  The  rule  is  that  if  a  property 
belongs  to  several  cosharers  and  one  co- 
sh are  r  is  in  possession  of  the  entire  pro- 
perty, his  possession  cannot  be  deemed 
to  be  adverse  to  other  cosharera.  He 
must  be  deemed  to  be  in  possession  on 
behilf  of  tha  other  cosharers  and  adverse 
possession  cannot  be  founded  on  the  basis 
of  such  exclusive  possession,  unless  there 
has  been  ai  ouster  of  the  other  cDsharers 
The  ouster  takes  plase  when  the  title  of 
the  other  cjahirera  is  denied.  I  may  refei 
on  this  point  to  the  following  cases: 

Cored  v.  Appuhamy  (2);  Hardit  Singh 
v.  Ourmukh  Singh  (3),  Jogendra  Nath 
Rai  v.  Baldeo  Das  (4);  Ahmad  Raza 
Khan  v.  Ram  Lai  (5);  Inderpal  Singh 
v.  Thakur  Din  Singh  (S)\Mahipal  Singh 
v.  Sarjoo  Prasad  (7);  Mahadeo  Prasad 
v.  Ramphal  (8)  and  Sheo  Raj  v.  Aju- 
dhia  (9) 

Taking  points  1  and  2   together  I  must 
state  that  they  do  not   amount  to  an  ous- 
ter of    the   plaintiffs   or   their  predeces- 
sors from  the  plots  in  suit.    In  the  mort- 
gage-deed  dated    1st  June  1886,   Mdtnaah 
Khan   only   mentioned  the  fact    that  ht 
was  exempting  the  plots  mentioned  above 
from  the  mortgage-deed.     It  is  argued  or 
behalf   of    the   respondents    that  this  ex 
emptiou   showed   clearly    that  he  was  in 
exclusive   possession   of    these   plots  and 
had   denied   the   title  of   the    other   co- 
sharers,  in  respect  thereof.     I  am  not  in- 
clined   to   accept  "this  contention  for  the 
reason  that  the  fact  of  mere  exemption  of 
these  plots  would  not  indicate  that  he  was 
in  exclusive  possession  of  these  plots  and 
that,    therefore,    had    become  exclusively 
entitled  to  them,  and  had  power  to  mort- 
gage them    in  entirety.     Even  if  he  was 
in   exclusive   possession  that    fact  would 
not  mike  his  possession  adverse.     It  was 
admitted   by  the  learned  advocate  for  the 
respondents   that   no  higher  value  can  be 
attached   to   the  foreclosure  decree  than 
the  mortgage  on   which  it  was  based.     It 
was   also   admitted    by  him    that    if    the' 
mortgage  did  not  show  adverse  possession, 

((2)  [1913]  A.  0.  230=31    L.  T.  P.  07l51=lOj 
L.  T.  836. 

(3)  A.  I.  R.  1913  P.  0.  1=64  P.R.  1918  (P.O.). 

(4)  [1903]  35  Oal.  961=6  0.  L.  J.  735=12  0. 

W.  N.  127. 

(5)  [1917]    37  All,  203=26  I.  0.  922—13    A. 
L.  J.  201. 

(6)  A.  I.  R.  1921  Oiidh  255^27  0.  0.  77. 
I  A.I 

.  R.  1926  Oudh  258=1  Luok.  62. 


(7)  A.I.  R.  1926  Oudh  UL. 

(8)  A.  I.  R.  1926  Oudh  258= 

(9)  A.  I.  R.  1929  Oudh,  284. 
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the  foreclosure  based  thereon  oould  show 
neither.  I  may  further  poiat  oak  that 
the  foreclosure  decree  did  not  cover  these 
plots,  nor  was  any  mention  rnide  of  them 
therein.  I,  therefore,  come  to  the  con- 
clusion that  the  respondents  cannot  be 
allowed  to  base  their  adverse  possession 
on  the  basis  of  these  two  facts. 

As  to  the  fact  of  mutation  in  respect  of 
these  plots  standing  in  favour  of  Pursho- 
tam  Dass  and  his  cosharers  I  fail  to  un- 
derstand that  suoh  mutation  oaa  be 
any  indication  of  adverse  possession  until 
it  is  shown  that  it  was  obtained  after 
a  clear  declaration  to  the  effect  that  the 
title  of  other  oosharers  was  denied.  No 
proof  of  suoh  a  declaration  has  been 
given  by  the  respondents,  and  in  the  ab- 
sence of  such  a  proof  the  mere  fact  that 
these  plots  were  entered  in  the  name  of 
one  of  the  oosharers  would  not  entitle 
him  to  contend  that  his  possession  was 
adverse.  It  has  been  held  in  Bharat 
Prasad  v.  Oanga  Bakhsh  (10)  that  mere 
entry  of  the  name  of  one  oosharer  would 
not  be  proof  of  adverse  possession. 

As  to  the  civil  suit  brought  by  Pursho- 
tam  Das  and  his  cosharer  against 
Sahebdin  I  may  observe  that  that  fact  also 
would  not  amount  to  an  ouster  of  the 
other  oosharers.  It  is  a  settled  rule  of 
law  that  one  coaharer  can  maintain  a  suit 
for  ejectment  in  respect  of  the  entire  pro- 
perty against  a  trespasser.  The  mere 
fact  that  a  ooaharer  brings  such  a  suit  can, 
therefore,  be  no  evidence  that  he  denied 
the  title  of  the  other  cosharers.  It  is  a 
qustion  arising  out  of  his  exclusive  posses- 
sion, but  cannot  be  no  evidence  of  a 
denial  of  the  title  of  the  other  coaharars. 
The  suit  brought  by  one  ojsuarer  would 
in  the  eyes  of  law  be  considered  for  the 
benefit  of  the  other  co  a  hirers  and  the 
latter  would  be  entitled  to  take  advant- 
age of  such  proceedings.  I,  therefore,  fail 
to  understand  how  the  suit  brought  in 
the  civil  Court  by  Purshotam  Das  and 
his  oosharers  in  respect  of  a  portion  of 
the  property  in  suit  can  be  considered  to 
be  evidence  of  adverse  poa  session. 

As  to  the  sale-deed  dated  27th  March 
1905,  executed  by  Bam  Bahari  in  favour 
of  Bam  Prakash  it  is  enough  to  state  that 
the  deed  recited  that  the  share  together 
with  all  the  rights  appurtenant  thereto 
was  being  transferred  thereby.  There  is 
not  the  least  indication  in  that  deed  that 
thg  title  of  other  cosbarers  in  respect  of 

(10)  [1911]  9  I.  G.  425, 


these  plots  was  denied.  As  to  the  sale* 
deed  executed  by  Bam  Prakash  in  favour 
of  defendants  3  to  7  it  is  admitted  by 
the  learned  counsel  for  the  plaintiffs-ap- 
pellants that  they  undoubtedly  amount 
to  an  ouster  of  the  plaintiffs.  The  argu- 
ment advanced  was,  however,  to  the  effect 
that  the  present  suit  had  been  brought 
on  23rd  September  1926,  which  was 
within  12  years  from  the  date  when  those 
sale-deeds  were  executed.  Under  these 
circumstatces  the  defeadants-respondants 
cannot  claim  that  title  had  been  ac- 
quired by  them  in  respect  of  the  plots  in 
suit,  since  their  adverse  possession  for  12 
years  before  the  date  of  the  suit  had  not 
been  established. 

My  conclusion,  therefore,  is  that  none 
of  the  facts  stated  above,  ou  which  reli- 
ance was  placed  on  behalf  of  the  defen- 
dants-respondents can  be  considered  to 
have  established  their  adverse  possession 
in  regard  to  the  plots  in  suit 

Before  finishing  this  judgment,  I  may 
point  that  it  was  urged  on  behalf  of  the 
defendants-respondents  that  the  plot  act* 
ually  exempted  was  380  and  not  382, 
which  is  actually  entered  in  the  mort- 
gage-deel  of  1st  June  1886.  I  think  this 
contention  is  well-founded  In  the  deed 
the  area  shown  opposite  No.  382  is  3- 
bi^has  12  biswas.  Turning  to  the  khisra 
1  find  thab  the  area  indicated  above  is 
the  area,  of  plot  380  and  not  of  plot  382. 
The  khasra  further  shows  that  the  araa 
of  plot  380  was  'actually  exempted  from 
the  mortgage  of  1886  and  not  the  plot  382. 

Since  the  result  of  my  finding  is  that 
the  plot  380  was  actually  exempted  from 
the  mortgage  of  the  year  1880,  it  follows 
that  the  plaintiff's  claim  to  this  plot 
should  be  decreed  to  the  extent  of  one 
anna  five  pies  share  therein  as  in  the  case 
of  the  plots  332,  334,  34 1  and  350.  The 
pljt  382  should  be  considered  to  have 
been  covered  by  the  mortgage  of  1886 
and  the  plaintiffs  are,  therefore,  entitled 
to  claim  a  share  to  the  extent  of  six  annas 
four  pies  in  it. 

The  result  is  that  this  appeal  is  accep- 
ted and  the  decrees  of  the  Courts  below 
set  aside  and  the  plaintiffs1  suit  is  decreed 
with  costs  in  all  the  three  Courts  with 
this  modification  that  they  will  be  given 
a  decree  in  plots  332,  331,  311,  350  and 
380  to  the  extent  of  one  anna  five  pies- 
share  and  in  plot  382  to  the  extent  of 
six  annas  four  pies  share. 

M.N./H.K,  Appeal  accepted. 
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WAZIR  HASAN,  Ag  C.  J.  AND  MISRA,  J. 

Channan  Kuer  and  others — Plaintiffs 
— Applioanbs. 

v. 

Sahdeo  Singh—  Dafendant— Opposite 
Party. 

Civ/1  Ravn.  Appla.  No.  39  of  1928, 
Decided  on  17th  January  1929,  against 
order  of  Assistant  Collector,  First  Glass, 
Kheri,  D/-  12th  September  1928. 

(a)  Civil    P.  C.,    Si.    10    and    11—  Applica- 
bility. 

Whilst  S.  10  bara  only  a.  suit,  S,  11. bara  tha 
trial  of  both  the  suit  and  of  iasue  involved  in 
that  suit  .  11  All.  148,  Rd.  on.  [P  3A5  O  1,2] 

(b)  Civil  P.  C,p  S.  10—  For  S.  10    to    be  ap- 
plicablejentirei  subject-matter    of    two    suit* 
must  be  Bams — Where  former  luit    relates  to 
declaration  of  title    with    regard    to    certain 
properties  and  latter    suit    is    for    profits    in 
regard  to  ons  of  those    properties   S.  10    will 
not  apply. 

In  order  to  aUu\ob  tho  provisions  of  S,  10  it 
is  not;  enough  thitb  tha  931013  lasua  should  bi 
involved  in  tha  two  suits  but  it  is  also  neces- 
sary that  tha  entire  subject-matter  of  the  two 
suits  should  bj  th3  sainj.  So  where  bin  former 
•suit;  is  a  eiiit  relating  to  tha  declaration  of 
tiule  in  regard  to  certain  propjrbioa  and  the 
latter  19  J.  suit  for  profits  in  regard  to  a  por- 
tion of  these  properties  S.  10  will  have  no 
apphcition  24  C.  L.  J.  514  ;  A  I.  R.  1923 
Cat.  716  ,  4  P,  L.  /.  537  ;  A.  I.  R  1925  M<id. 
574  ,  6  0.  L.  J,  96  and  H2  I.C.  530,  Foil. 

[P  315  G   1,2] 

(c)  Civil    P.    C,,    5.    10— Suit     for    profits 
which  is  solely  cognizable  by  a  revenue  Court 
cannot  be  stayed  by  prior    suit    for    declara- 
tion of  title  pending  in  civil  Court. 

In  ordar  to  hold  that  S,  10  ia  applicable  the 
two  Gourba  must  b3  Courts  of  concurrent  juris- 
diction, that  ia.  to  say,  each  of  .those  Courts 
must  be  in  a  position  to  try  any  one  of  bho  two 
suits  and  to  grant  tha  rjliaf  claimed  in  either 
of  them.  So  a  suit  for  proftbi  which  is  solely 
cognizable  by  revenue  Gourta  cannot  be  stayed 
on  account  of  a  prior  suit  for  declaration  of 
title  which  ia  ponding  in  a  civil  Gourt  :  114 
P.R.  1919  aad  13  N.L.fl.  174,  Foil.  [P  316  0  1] 

(d)  Civil  P,  C,,  S.  151— Court  can  stay  suit 
under  its  inherent  powers  even  where  it  does 
not  come  within  the  provision  of  Civil  P.  C  , 
S.  10. 

To. 3  inherent  powers  oC  the  Oourb  are  not  to 
*>a  deemed  to  ba  limited  or  otherwim  ft ffeo bed 
by  the  expreia  provisions  of  the  Cjde  and  so 
oven  where  a  suit  cannot  be  stayed  under  tho 
terms  of  3.  10,  it  can  b3  so  stayed  by  the  Oourb 
if  it  is  necessary  to  do  so  BO  do  justice  bat  ween 
the  parties  :  93  Cat.  927  and  In  S.  115  Applica- 
tion tfo.  44  of  1927,  Foil.  [P  346  0  2] 

(e)  Oudh    Rent   Act  (1886),    S.  135— Rent 
•uit  in  Oudh    relating   to   properties    which 
«re  situate  within    jurisdiction    of    different 
Courts   can    be    instituted    in   any   of    such 
Courts. 


In  all  rent  suits  in  Oudh  the  provisions  of 
the  Code  of  Civil  Procedure  have  been  made 
applicable  provided  they  aro  not  inconsistent 
with  the  provisions  of  the  Oudh  Bent  Act  it- 
self. And  as  there  is  nothing  in  Oudh  Rent 
Aot  inconsistent  with  S.  17,  Civil  P.  C.,  a  rant 
suit  which  relates  to  different  properties  which 
are  situate  within  the  jurisdiction  of  different 
Courts  can  bi  instituted  in  any  of  such  Courts. 

[P  347  G  1,2] 

Sarju  Singh,  M.  Wasim,  Badha 
Krishna  and  S.  G.  Das  —for  Applicants. 

H.  Husain  and  Bisheshar  Nath — for 
Opposite  Party. 

..  Judgment. — This  is  a  revision  against 
an  order  of  the  Assistant  Collector,  First 
Class,  Lakhimpur,  District  Kheri,  dated 
12th  September  1928.  This  order  was 
one  directing  that  Suit  No.  1  of  1928 
instituted  in  his  Court  by  the  plaintiffs 
applicants  against  the  defendant-opposite 
pirty  should  be  stayed  till  tho  decision 
of  an  appeal  pending  in  the  llisjh  Court 
at  Lihore  arising  out  of  a  suit  brought 
by  the  defendant  agiinst  the  same  plain- 
tiffs in  the  Court  of  the  Ssnior  Subor- 
dinate Judge  of  Jullundur,  Punjab. 

The  facts  of  the  cise  are  rather  com- 
plicated and  will  have  to  be  mentioned 
in  detail.  The  relationship  of  the  pir- 
tiea  will  appeir  from  the  following 
pedigree  • 

SARDAR  GULAB  SINGH 

I  I  I  H  T 

Sardar     Sardar    Sardar      Sardir      Sardar 
Angad     Arjun  Bajeshwar  Dwarka    Tirloki 
Smgh,     Singh,      Singh,       Nith          Nath 
(dead),  (alive).      (dead)       Singh,      Singh, 
|  (dead)        (dead). 

Sardar  |  | 

Sahdeo      Widow,     1,  Widow, 
Singh,     Sardarni       Sardarni 
defendant.  Vidyawati    Ohannan 

Kuar,  Kuar, 

plaintiff,      plaintiff, 

and 

2.  Widow,  Sardarni 
Lajwantl  Knar. 

It  would  appear  from  the  above  pedi- 
gree that  the  father  of  the  defendant, 
Sihdeo  Singh,  and  the  husbands  of  the 
plaintiffs-applicants,  Sirdar  ni  Oh  in  nan, 
Kuer  and  Sirdarm  Vidyawati  Kuir  were 
all  brothers,  the  sons  of  one  Sardar  Gulab 
Singh.  Sirdar  Gulab  Singh  had  two 
other  sons,  namely,  Sirdar  Angad  Singh 
and  Sardar  Arjun  Singh.  The  former  ia 
dead  in  the  influenza  epidemic  :  Sirdar 
Rijeshwar  Singh,  father  of  the  defendant- 
opposite  party,  Sirdar  Tirloki  Nath 
Singh,  husband  of  Sirlarni  Channan  Kuar 
plaintiff-applicant  1,  and  Sirdar 
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Nath  Singh,  husband  of  Sardarni  Vidya- 
wati  Kuar  plaintiff-applicant  2  died  one 
after  the  other   within  a  period  of  about 
a  month.     At  this  time  Arjun  Singh  was 
admittedly   living    separately    from   his 
three  deceased  brothers  and  the   remain- 
ing members  of  the   family    consisted   of 
the  defendant  Sahdeo    Singh,    his    father 
Sirdar    Rajeshwar   Singh    and    his   two 
uncles,    the   husbands   of   the  plaintiffs. 
Though  he  was  a  minor  yet  trouble  seems 
to  have  arisen  between  the  parties   as    to 
the  shares  left  by  his  uncles  Tirloki  Natb 
Singh    and    Dwarka    Nafch    Singh.     H'e 
claimed  the  shares  of  his  two   uncles   on 
the  ground  that   they    constituted  a  joint 
family  with   him    at   the  time  of   their 
death.     The  plaintiffs-applicants,    on  the 
other  hand,  claimed  that  their   husbands 
were    separate   from    Sardar   Bajeshwar 
Singh,  the  father  of  the   defendants,    and 
thus  they  were  entitled  to  the   shares  of 
their  husbands.     We  might  also  mention 
that  Sardar  Tirloki  Nath  Singh    had  left 
two  widows      One  of  them  was  Sardarni 
Ghannan  Kuar,   plaintiff   in    the  present 
suit,  and  the  other  was  Sardarni  Lajwanti 
Euar. 

The  widows  and  the  defendant  applied 
to ,  the  revenue  Court  fur  mutation  in 
reepect  of  the  shares  of  Sardar  Tirloki 
Nath  Singh  and  Sardar  Dwarka  Nath 
Singh.  The  revenue  Court  by  its  order 
dated  15th  December  1920,  directed  that 
mutation  of  names  in  respect  of  the  4 
annas  share  of  Sardar  Tirloki  Nath  Singh 
should  be  effected  in  favour  of  his  two 
widows  Sardarni  Channan  Kuar  and  Sar- 
darni Lajwanti  Kuar  in  equal  shares  of 
two- annas  each,  and  in  respect  of  the 
four  annas  share  of  Sardar  Dwarka  Nath 
Singh  mutation  should  be  effected  in 
favour  of  his  widow  Sardarni  Vidyawati 
Kuar.  Being  dissatisfied  with  the  order 
pissed  by  the  revenue  Court,  the  defen- 
dant Sardar  Sahdeo  Singh  instituted  a 
suit  in  the  Court  of  the  Senior  Subordi- 
nate Judge  of  Jullundur  on  29th  August 
1921  The  suit  was  brought  in  the  Punjab 
Court  because  a  portion  of  the  property 
belonging  to  the  family  was  situated  in 
that  Province.  The  suit  related  to  the 
entire  property  belonging  to  the  family 
and  was  one  for  declaration  (hat  the 
family,  consisting  of  Sardar  Rajeshwar 
Singh  the  father  of  Sahdeo  Singh  the 
defendant  in  the  present  case,  and  Sardar 
Tirloki  Nath  Singh  and  Sardar  Dwarka 
Nath  Singh  the  husbands  of  the  plain- 


tiffs-applicants, respectively,  was  a  joint 
Hindu  family  and  that  the  widows  were 
not  entitled  to  any  shkre  in  the  family 
property.  It  was  also  alleged  in  that 
suit  by  the  defendant  that  there  pre- 
vailed a  custom  in  his  family  by  virtue 
of  which  widows  were  excluded  from  in- 
heritance. It  may  be  mentioned  here 
that  the  properties  in  respect  of  which 
the  profits  are  claimed  by  the  plaintiffB- 
applicants  in  the  present  suit  were  ad- 
mittedly included  in  the  suit  brought  by 
the  defendant  in  the  Court  in  the  Punjab. 
After  a  protracted  trial  the  suit  wag 
dismissed  by  the  Senior  Subordinate 
Judge  of  Jullundur  by  his  decree  dated 
23rd  June  1927  The  defendant  has  ap- 
pealed from  the  said  decree  to  the  High 
Court  at  Lahore  and  the  appeal  is  stilt 
pending. 

We  may  mention  certain  other  facts 
which  will  be  relevant  for  the  purpose 
of  understanding  the  various  contentions 
raised  on  behalf  of  the  parties  in  the  pre- 
sent application.  After  the  institution 
of  the  suit  by  the  present  defendant  in 
theyearl921.be  applied  to  the  Court 
of  the  Senior  Subordinate  Judge  of  Jul- 
lundur for  issue  of  an  injunction  against 
the  present  plaintiffs  restraining  them 
from  realizing  any  rent  of  the  share  in 
respect  of  which  mutation  had  been  ef- 
fected in  their  favour  by  the  revenue 
Court.  This  application  was  filed  orj 
20th  November  1922.  The  application 
was  granted  by  the  Subordinate  Judge  on 
6th  January  1923,  and  he  ordered  that 
the  injunction  prayed  for  be  issued. 

The  present  plaintiffs  appealed  against 
this  order  to  the  High  Court  at  Lahore 
and  on  17th  May  1923,  the  High  Court 
set  aside  that  order  and  remanded  the 
case  to  the  Court  of  Subordinate  Judge 
for  a  fresh  decision.  On  8th  November 
1924,  the  Subordinate  Judge  passed  a 
fresh  order  by  which  he  revoked  the 
previous  order  relating  to  the  issue  of 
an  injunction  and  directed  that  a  receiver 
of  the  property  in  the  possession  of  the 
widows  be  appointed,  The  matter  was> 
again  carried  in  appeal  to  the  High  Court 
at  Lahore  and  on  27th  March  1925,  Jav 
Lai,  J.,  passed  a  final  order  the  effect  of 
which  was  that  the  widows  who  were 
defendants  in  the  Punjab  Court  and  are 
the  plaintiffs  in  the  present  suit  were 
restrained  from  making  collections  and 
Sardar  Sahdeo  Singh,  the  plaintiff  in  the 
previous  suit  and  the  defendant  in  the 
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present  salt,  Was  directed  to  deposit  the 
entire  income  of  the  property  in  dispute 
situate  in  Dietrich  Kberi  in  the  Court  of 
the  Subordinate  Judge,  Jullundur,  Pun- 
jab, and  out  of  the  amount  so  deposited 
each  of  the  widows  was  to  receive  a 
maintenance  allowance  of  R*.  300  per 
mensem,  The  possession  of  the  widows 
was ,» however,  maintained  in  respect  of 
the  properties  situate  in  the  Districts  of 
Lahore  and  Jullunder  in  the  Punjab. 

In  pursuance  of  the  said  order  of  the 
High  Court,  Sardar  Sahdeo  Singh  de- 
posited his  realizitions  in  the  Court,  out 
of  which  Rs.  43,000  has  admittedly  been 
paid  to  the  plaintiffs-applicants.  It  is 
argued  that  a  large  sum  of  money  is  still 
held  io  deposit  in  the  Court  of  the  Sub- 
ordinate Judge  of  Jullundur,  Punjab.  We 
might  also  mention  here  that  one  of  the 
widows  of  Sardar  Tirloki  Nath  Singh, 
namely,  Sardarni  Lajwanti  Kuar,  enterei 
into  a  compromise  with  Sardar  Sahdeo 
Singh  in  respect  of  her  2-annas  share  out 
of  the  share  left  by  her  husband.  The 
result  of  this  compromise  was  that,  a 
decree  only  in  reapaot  of  the  two-annas 
of  the  property  forming  the  subject- 
matter  of  the  suit  brought  in  the  Punjab 
Court  was  passed  in  favour  of  Sardar 
Sahdeo  Singh  but  that  his  suit  was  dis- 
missed in  respect  of  6-annas  share  of  that 
property  It  may  also  be  mentioned 
that  after  the  suit  brought  by  Sardar 
Sahdeo  Singh  hid  been  decide  1  by  the 
Subordinate  Judge  of  Jullundur,  the 
Judge  direoted  that  the  balance  of  the 
money  deposited  in  his  Court  might  be 
paid  to  Sardar  Sahcleo  Singh.  Anobjeation 
to  this  was  raise!  but  was  disallowed 
by  the  Subordinate  Judge. 

The  matter  was  then  taken  to  the  High 
Court  at  Lahore  by  the  applicants  by 
filing  a  revision  against  the  said  order 
and  on  6th  December  1927,  the  High 
Court  at  Lahore  passed  an  order  to  the 
effect  that  the  balance  of  the  money  held 
in  deposit  by  the  Court  of  the  Subordi- 
nate Judge  of  Julluadur,  should  not  be 
paid  to  Sardar  SahdeD  Singh  but  should 
be  allowed  to  remain  in  deposit  as  it  was 
on  the  date  of  the  disposal  of  the  suit 
till  the  title  to  the  said  money  hid  been 
adjudicated  upon  by  a  competent  Court. 
That  money,  we  may  mention,  is  still  in 
deposit  in  the  Court  of  the  Subordinate 
Judge  of  Jullundur.  The  present  suit 
which  is  a  suit  for  profits  under  S,  103, 
Cl.  15,  Oudh  Rent  Act  22  of  1886,  was 


institute!  in  the  Court  of  the  Sab- 
Divisional  Officer  of  Tahsil  Likhimpnr, 
District  Eheri.  The  profits  are  claimed 
in  respect  of  certain  villages  situate  in 
Tah  si  I  Lakhimpur  and  certain  others 
situate  in  Tahsil  Mohamii,  both  Tahsils 
being  in  District  Kheri.  Plaintiff  lr 
Sardarni  Ghannan  Kuar,  claims  profits 
in  respect  of  2-annas  share  and  Sard&rnii 
Vidyawati  Kuar  in  respect  of  4-annas 
share  in  those  villages,  the  total  amount 
claime!  being  Rs  1,70,000. 

The  defendant-opposite  party  has 
raised  a  number  of  contentions  as  to 
the  maintainability  of  the  present  suit 
but  for  the  purposes  of  the  decision  of 
the  application  for  revision  before  us  ib 
would  be  necessary  to  mention  only  two 
of  them.  They  are  firstly,  that  the  pre- 
sent suit  for  profits  should  not  be  tried 
till  the  appeal  loige!  by  the  defendant 
Sardar  Sahdeo  Singh  against  the  plain- 
tiffs-applicants in  the  High  Court  at 
Lahore  had  been  decided,  and  secondly^ 
that  the  Sub-Divisional  Officer  of 
Tahsil  Lakhimpur,  had  no  jurisdiction 
to  take  cognizance  of  the  portion  of  the 
claim  which  related  to  the  profits  of 
the  villages  situate  in  Tahsil  Mohamdi. 
The  learned  Assistant  Collector  in  charge 
of  Tahsil  Likhimpur  in  whose  Court  the 
suit  was  instituted  had  decided  both  the 
points  against  the  plaintiffs.  He  has 
held  that  the  suit  brought  in  his  Court 
can  be  maintained  only  in  respect  of  the 
villages  situate  in  Tahsil  Likhimpur  and 
that  the  plaintiff  should  institute  a 
separate  suit  for  profits  in  respect  of 
villages  situate  in  Tahsil  Mohamdi  in 
the  Court  of  the  Sub-Divisional  Officer 
•f  that  Tahsil.  He  has  further  held  that 
in  view  of  the  provisions  of  S.  10,  Civil 
P.  C  ,  and  also  of  S.  15L  of  the  "same 
Code  it  would  bo  neither  proper  nor  just 
to  try  the  present  suit  for  profits  until 
the  decision  of  the  appeal  pending  in  the 
High  Court  at  Lahore.  His  order  is 
therefore,  to  the  effect  that  the  present 
suit  brought  by  the  plaintiffs-applicants 
be  consigned  to  the  records  till  the  de- 
cision of  the  appeal  before  the  Lahore 
High  Court  and  shall  be  taken  up  on  file 
after  the  said  decision,  on  application  by 
either  party,  if  and  when  necessary.  The 
plaintiffs,  Sardarni  Channin  Kuir  and 
Sardarni  Vidyawati  Kuar,  have  now  filed 
an  application  for  revision  of  the  said 
order  in  this  Court  challenging  the  vali- 
dity of  the  order  passed  by  the  learned 
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Assistant  Collector  on  both  the  points. 
The  two  contentions  urged  on  their  be- 
half before  us  are  the  same  as  were  urged 
by  them  in  the  Court  below.  The  oase 
was  argued  at  great  length  on  both  sides 
and  we  have  taken  time  to  consider  our 
judgment.  We  now  proceed  to  give  our 
decision  in  regard  to  both  the  aforesaid 
points. 

Regarding  the  contention  that  the 
order  passel  by  the  learned  Assistant 
Collector  under  S  LO,  Civil  P.  C,  direct- 
ing the  suit  of  the  applicants  to  bo  stayed 
is  illegal  and  incorrect,  we  are  of  opinion 
that  the  contention  is  sound  and  must  be 
upheld.  We  proceed  to  give  our  reasons 
for  the  said  view. 

Section  10,  Civil  P.  C  of  1903  runs  as 
follows. 

"No  Court  shall  proceed  with  the*  trial  of 
any  suit  in  which  the  matter  in  issua  is  also 
directly  and  substantially  in  issue  in  a  pre- 
viously instituted  suit  be  two  on  the  same 
parties,  or  between  parties  under  whom  thoy 
or  any  of  thorn  claim  litigating  under  tho 
same  title  whcrn  such  suit  is  pending  in  tha 
SJLUG  or  in  any  other  Court  in  British  India 
havmg  jurisdiction  to  grant  the  relief 
claimed,  or  in  any  Court  bjyond  the  limits  of 
British  India  established  or  continued  by  the 
(rovemor  Genaral  in  Council  and  having  like 
jurisdiction,  or  before  His  Maiestv  in  Coun- 
cil." 

On  an  analysis  of  the  'section  quoted 
above  it  would  appeir  that  a  Court  shall 
not  proceed  with  the  trial  of  the  suit,  if 
first,  the  matter  in  issue  in  the  suit  is 
also  directly  and  substantially  in  issue 
between  the  same  parties;  Secondly,  the 
previously  instituted  suit  is  pending  ; 
(a)  in  the  same  Court  in  which  the 
subsequent  suit  is  brought,  or  (b)  in  any 
other  Court  in  British  India  (whether 
superior,  inferior  or  co-ordinate)  or  (c) 
in  any  Court  beyond  the  limits  of  British 
India  established  or  continued  by  the 
Governor-General  in  Council,  or  (d)  be- 
fore His  Majesty  in  Council;  and, 
thirdly,  where  the  previously  instituted 
suit  is  pending  ID  any  of  the  Courts  men- 
tioned in  Cl  (b)  or  Cl.  (c),  such  Court  is 
a  Court  of  jurisdiction  competent  to  grant 
the  relief  claimed  in  the  subsequent 
suit.  We  have,  therefore,  to  see  whether 
the  matter  in  issue  in  the  present  suit 
was  directly  and  substantially  in  issue 
in  the  Court  of  the  Subordinate  Judge  of 
Jullundur  and  whether  the  Court  would 
be  competent  to  grant  the  plaintiffs-ap- 
plicants the  relief  which  has  now  been 
claimed  by  them  in  the  present  suit. 


A  large  number  of  authorities  were 
quoted  before  us  during  the  oourse  of 
arguments,  but  we  would  refer  princi- 
pally to  those  which  have  been  passed 
under  the  present  Code  of  1908.  One  of 
the  main  differences  between  the  word- 
ings of  S.  10  of  the  present  Code  and 
8.  12  of  the  Code  of  1882  is  to  be  found 
in  the  omission  in  the  new  Code  of  the 
words  "  for  the  same  relief "  which 
occurred  after  the  words  "  previously 
instituted  suit  "  of  the  corresponding 
section  of  the  previous  Code.  It  would 
thus  appear  that  according  to  the  present 
Code  the  fact  \vhethor  the  relief  claimed 
in  the  suit  subsequently  instituted  is 
different  from  that  claimed  in  the  pre- 
viously institute!  suit  or  whether  it  is 
the  same,  would  not  mako  auy  difference 
in  the  applicability  of  the  present  sec- 
tion. The  only  elements  which  havo  to 
be  sten  are  firstly,  whether  the  matter 
in  issue  in  the  subsequent  suit  is  also 
directly  and  substantially  in  issue  in  the 
previously  instituted  suit  ;  secondly, 
whether  the  previous  suit  and  subse- 
quent suit  are  between  the  same  parties 
or  between  those  who  are  litigating 
under  the  same  title  and,  thirdly,  whe- 
ther the  relief  claimed  in  the  subse- 
quent suit  could  bo  granted  by  the  Court 
in  which  the  previous  suit  had  been 
instituted  It  is  evident  that  the  par- 
ties in  the  present  suit  and  in  the  pre- 
vious suit  are  the  same  and  so  far  as 
that  element  is  concerned  it  does  exist. 
It  is  also  admitted  on  both  sides  that  the 
property  in  respect  of  which  profits 
have  been  claimed  in  the  present  suit 
formed  the  subject-matter  of  the  pre- 
vious suit. 

The  contention,  however,  raised  on  be- 
half of  the  plaintiffs-applicants  is  that 
though  the  property  is  the  same  yet  the 
subject-matter  of  the  present  suit  is  not 
the  subject-matter  involved  in  the  pre- 
vious suit.  The  argument  is  that  the 
words  "  matter  in  issue  "  must  be  read 
with  reference  to  the  entire  subject  of 
controversy  between  the  parties  and  not 
merely  to  one  of  the  matters  in  issue. 
It  was  said  that  although  the  present 
suit  related  to  the  profits  of  the  property 
which  formed  the  subject-matter  of  the 
previous  suit  yet  the  subject-matter  in 
issue  in  the  present  suit  was  a  claim  for 
profits  which  was  not  the  subject  matter 
in  issue  in  the  previous  suit.  On  behaJf 
of  the  defendant  it  was  contended  that 
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though  the  subject-matter  was  different 
yet  the  real  issue  involved  in  the  two 
cases  was  the  same,  it  being  whether  the 
applicants  were  entitled  to  the  property 
in  respect  of  which  they  now  claimed 
profits  or  whether  the  defendant-op- 
posite-party  was  entitled  to  that  pro- 
perty. It  was  further  urged  on  Behalf 
of  bfie  defendant  that  the  words  "  mat- 
ter in  is&ue  "  which  were  to  be  found 
both  in  S.  10  and  S.  11  of  the  Code  should 
[be  read  in  the  same  sense.  Although 
bhere  is  some  force  in  the  contention 
raised  on  behalf  of  the  defendant  yet  we 
ifeel  that  the  weight  of  authority  is 
against  him,  and  that  it  lias  been  con- 
sistently held  by  the  different  High 
'Courts  in  India  that  the  words  "  mittor 
in  issue  "  in  S.  10  should  not  bo  read  as 
implying  any  particular  isauo,  but  must 
,be  re  id  as  referring  to  the  entire  subject- 
matter  of  tho  subsequent  suit 

The  question  now  before  ua  came  up 
before  tho  Allahabad  High  Court  in  the 
year  1888  and  tho  Full  Bench  of  that 
Court,  in  a  GASP,  reported  aq  Balkishan 
v.  Kislian  foal  (1)  took  the  view  that  tho 
pendency  of  a  litigation  regarding  rent, 
malikdna  or  other  demand  for  one  year 
did  not  under  the  provisions  of  the  Code 
of  Civil  Procedure  bar  a  suit  between 
the  game  parties  in  which  tho  siine  de- 
mand was  made  for  a  subsequent  year. 
The  difference  between  old  S.  12  (now 
S.  10)  and  old  S.  13  (now  S.  ll)  was 
pointed  out  in  that  case.  It  was  ob- 
served by  Mahmoocl,  J  ,  at  p.  151 
that  the  rule  in  8.  12  related  to  mat- 
ters sub  judice  whilst  the  rule  in  8.  13 
related  to  nutters  which  had  passed  into 
res  judicatam  :  that  whilst  S.  12  barred 
only  a  suit,  8.  13  barred  the  trial  of  both 
the  suit  and  of  an  issue  involved  in 
that  suit  It  is  unnecessary  to  point 
out  that  the  same  distinction  still  exists 
in  the  present  Code  of  1908. 

The  Calcutta  High  Court  has  adopted 
the  same  view  and  in  a  case  reported  as 
Bepin  Behary  Mazumdar  v.  Jogendra 
Chandra  Ghosh  (2)  Mukerjee,  J.,  ob- 
served that  the  expression  "  matter  in 
issue  "  had  reference  to  the  entire  sub- 
ject of  controversy  between  the  pirties 
and  that  the  object  was  to  prevent  Courts 
of  concurrent  jurisdiction  from  simulta- 
neously trying  two  parallel  suits  in 
respect  of  the  same  matter  This  case 


.W.  N.~4a. 
(2)  [1916]  24  C.  L,  J,  514=36  I.  C.  641. 


was  followed  by  the  same  Court  in 
Jamini  Nath  Mullick  v.  Midnapur 
Zamindary  Co.  (3).  In  the  Patna  High 
Court  the  same  has  been  held  in  Kesho 
Prasad  Singh  v  Shiva  Saran  Lai  (4). 
It  was  said  that  in  order  to  attract  the 
application  of  S.  10,  Civil  P.  C ,  the 
matters  in  dispute  in  the  previously  in- 
stituted suit  and  the  subsequently  in- 
stituted suit  must  be  substantially  the 
same  though  the  reliefs  claimed  may  be 
different,  In  the  Madras  High  Court 
the  same  view  has  been  taken  as  will  ap- 
pear from  a  case  reported  as  Kuberan 
Nambudri  v.  Koman  Nair  (5). 

In  the  late  Court  of  the  Judicial  Com- 
missioner of  Oudh  the  same  interpreta- 
tion was  accepted  in  a,  decision  reported 
as  Sital  Singh  v.  Sital  Bakhsh  Singh 
(G).  The  Bench  of  that  Court  consisting 
of  Mr  Stuart,  J  C  ,  (now  Sir  Louis 
8tuart,  C.  J  .)  and  Mr.  Daniels,  A.  J.  C., 
observed  that  the  object  of  the  rule  con- 
tained in  S.  10,  Civil  P  C.,  was  to  pre- 
vent Courts  of  concurrent  jurisdiction 
from  simultaneously  entertaining  and 
adjudicating  upon  two  or  more  parallel 
litigations  in  respect  of  the  same  cause 
of  action  and  the  same  subject-matter, 
that  is  litigations  in  which  the  matters 
in  controversy  are  the  same,  and  that 
the  mere  fact  that  the  decision  of  subse- 
quent suit  will  largly  be  affected  by  the 
decision  of  the  previous  suit  still  pend- 
ing was  not  sufficient  for  the  application 
of  8.10,  Civil  P.  C.  The  view  held  in 
Balkishan  v.  Kishan  Lai  (1)  and  Bepin 
Behary  Mozumdar  v.  Jogendra  Chandra 
Ghosh  (2)  was  followed  in  this  case.  In 
Sind  the  same  opinion  has  been  taken 
by  the  Court  of  the  Judicial  Commis- 
sioner of  that  Province  as  would  appear 
from  a  case  reported  as  Jainarain  Babu- 
lal  v.Nathoomal  Manoharlal  (7). 

It  would,  therefore,  appear  that  there 
is  almost  concensus  of  authority  that  in 
order  to  attract  the  provisions  of  S.  10, 
Civil  P.  C.,  it  is  not  enough  that  the 
same  issue  should  be  involved  in  the 
two  suits,  but  it  is  also  necessary  that 
the  entire  subject-matter  of  the  two  suits 
should  be  the  same.  It  is  clear  that  the 
subject-matter  of  the  present  suits  is 
not  the  same,  the  former  being  a  suit; 

~(3)  ~A.  l7~R.T923  Oil.  716. 
(4)   [1919]  4  P.  L.  J.  557=51  I.  C.  3G2=(1919) 
P.  H.  C.  C.  284. 

5)  A.  I.  P.  1925  Mad.  574. 

6)  [1919]  6  0.  T,.  J.  96-50  I.  C»  312. 
'7)   [1921]  82  I.  C.  539. 
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relating  to  the  declaration  of    title  in  re- 
gard to  certain  properties  and  the    latter 
being  a  suit  for   profits    in    regard    to    a 
portion  of  those  properties      The    second 
reason  "why  we  think  S,  10  is    not   appli- 
cable bo  the  facts  of  the  present    case   is 
that  the  Court  of  the  Subordinate   Judge 
of  Jullundur,  which  tried  the   previously 
instituted  suit  is  not   competent;    to    try 
the  present  suit  and  to  grant    the    relief 
claimed  in  this  suit      In    order    to   hold 
that  S.  10  is  applicable    the    two   Courts 
,rnust  be  Courts   of    concurrent    jurisdic- 
tion, that  is  to  say,  each  of  those   Courts 
nust  be  in  a  position  to  try    any    one   of 
the    two    suits    and    to    grant  the  relief 
claimed  in  either  of  them      If  this    con- 
'dition  is  not  present,  the   section   is   not 
to  be  applicable.     This  is   apparent  from 
the    language    of   the   section  itself.     If 
any    authority    were    needed    we  would 
refer    to    a    oa.se   decided  by  the  Punjab 
Chief    Court    and    reported      as    Pair  a, 
Mai  &  Sons    v.    Raj    Narain    &  Co.  (8) 
and  to  another  case  decided   by  the  Court 
of    the    Judicial    Commissioner,    Ndgpur 
reported  as  Gopikisan   v.  Padamraj  (9). 
,Tt  is  clear  from    the    facts    given    above 
'that  the  present  suit  is    one    for    profits 
'and    is    solely    cognizable    by  a  revenue 
|Court    both    under     the     provisions    of 
|S  108,    01.  15,    Oudh    Rent   Act,   22  of 
IL886,  and  S.  77,  01.  (k),  Punjab   Tenancy 
Act,  16  of  1887.     A  civil   Court  either  in 
the  Punjab  or  in  Oudh  is  not    competent 
(to  take  cognizance  of  a   suit   for    profits. 
Under  those  circumstances   the   trial    of 
,the  present  suit  cannot    in   our   opinion, 
be  stayed  under  the  provisions    of  S  10 
'Civil  P.  C,,  of  1908. 

We  feel,  however,  that  looking  to  all 
the  circumstances  of  the  case  it  would 
not  be  just  and  proper  to  allow  the 
present  suit  to  be  tried  on  the  merits  at 
present  As  would  appear  from  the  de- 
fence urged  by  the  defendant  in  the  pre- 
sent case  the  main  contention  raised  by 
him  is  that  the  plaintiffs-applicants  are 
not  entitled  to  claim  any  profits  since 
they  have  no  title  to  the  property  in 
respect  of  which  profits  are  claimed.  It 
is.manifest  that  it  is  open  to  a  person 
against  whom  profits  are  claimed  to 
contest  such  a  suit  by  urging  that  the 
plaintiff  is  not  entitled  to  profits  on  the 
ground  that  ji^e  does  not  possess  any  title 

(f>)  [1919]    114    P.  B,  1919=53   I,  C,    407=47 

•P.  L.  R,  1920. 
(0)  [1917]  12  N.  L.  R.  174=37  I.  C,  510. 


to  the  property  in  respect  of    which  pro- 
fits   have    been    claimed      In  this    case 
the  question  as  to  whether  the  plaintiffs- 
applicants  are  possessed  of  title    in    the 
property  in  respect  of  which  they    claim 
profits  is  a  question  which    must    neces- 
sarily   be    tried.      We    are    also    aware 
that    if    such    a   question    is  again  tried 
in    a   revenue   Court   it  would  entail    a, 
large  amount  of  expanliture,    and    much 
of    the    time    of    the    Court    would    be 
waste]  in  trying  it      It   is    also    evident 
that    the    decision    of  the  High  Court  at 
Lahore  as  to  the  title  of   the   parties    in 
respect    of    the   villages   situate   in    the 
district    of   Khori    will    operate   as    res 
judicata.     There   can,    therefore,    be   noj 
doubt    that    it    would    be    in  consonance; 
wibh  the  ends  of  equity  and  justice  if  thej 
trial  of  the  present  suit  should  be  stayed 
till    the   decision    of    the    appeal  by  thej 
High  Court  at  Lahore.     We  are    clearly 
of   opinion    that    we  arc  possessed  of  in-| 
herent  jurisdiction  to  pass  such  an  order.il 
In  S.  15L,  Civil  P.  C.  it  is   clearly  laid 
down  that  nothing  provided  in  that  Codef 
shall  be  deemed    to   limit    or   otherwise! 
affect  the  inherent  power  of  the  Court  tol 
make  such  order  as  may  be  necessary  for] 
the  ends  of  justice  or  preventing  abuse  off 
the  process  of  the  Court.     It  was  argued 
on  behalf  of  the  applicants  that  it  would 
not  be  proper  for  us  to  apply  the   provi- 
sions of  S.  15L,  Civil  P.  C.  when  the  case 
clearly  does  not  come  within  the   provi- 
sions  of   S.    10   of   the  same  Code.     We 
regret  we  are  unable  to  take   that    view. 
The   very    language  of  S.  151  shows  that 
the  inherent  powers  of  the  Court  are    not 
to   be  deemed  to  be  limited  or  otherwise 
affected  by  the  express  provisions  of    the 
Code.     If    the   contention  of  the  learned 
counsel    for   the    applicants    were   to  be 
accepted    as    correct,    there  would  be  no 
necessity  at  all  for  enacting  S.  15L  of  the 
Code      It    is   only  to  moot  cases  like  tho 
present  which  are  not  provided  for  in  the 
Code  or  to  which  the    provisions  of    the 
Code  do   not   apply   that  tho  legislature 
has  enacted  S.  151.     We  are  supported  in 
thia  view  of  ours  by  two  decisions  of  the 
Calcutta  High  Court  reported  as  TLukum 
Chand   v.   Kamalanand  Singh  (10)  and 
Nand   Kishore   Singh    v     Bam    Oolam 
Sahu  (11).    Tho  former  was  a  case  before 
the  passing  of  the  Code  of  1908.     It    wag 

(10)  [1906 J  33  Gal,  927=3  C.  L   J.  07, 

(11)  [1913]    40  Oil.    955=18   I.  0.  207^16  G. 

L,  J.  508, 
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held  in  that  case  that  the  provisions  of 
Civil  Procedure  Code,  as  it  then  existed, 
were  not  exhaustive  and  that  a  Court 
was  in  a  position,  in  cases  to  which  the 
provisions  of  that  Code  wore  not  appli- 
cable to  exercise  its  inherent  jurisdiction 
to  do  justice  between  the  parties  such  as 
may  be  warranted  under  the  circum- 
Btaiices  of  that  case.  The  same  principle 
was  affirmed  in  the  latter  case  also. 

We  may,  however,  refer  to  a  decision 
of  a  Bjnch  of  our  own  Court  which  was 
given  in  a  case  between  the  same  parties. 
In  S.  115,  Application  44  of  1927  decided 
by  Raza  and  Nanavutty,  JJ.,  on  3rd 
August  1928,  the  learned  Judges  of  this 
Court  held  that  although  the  provisions 
of  S.  10  could  not  be  applied  to  the  facts 
of  that  c-ise  yet  it  would  be  very  incon- 
venient and  undesirable  if  the  suit  in 
which  the  order  of  stay  was  passed  were 
tried  on  its  merits  and  in  the  circum- 
stances of  that  case  the  Court  exercisel 
its  inherent  powers  under  S.  151,  Civil 
F.  C.  and  stayed  proceedings  till  the 
decision  of  the  appeal  by  the  High  Court 
at  Lahore.  We  intend  to  adopt  the  same 
course  here.  We  now  proceed  to  deal 
with  the  other  point  involved  in  the  case, 
namely,  whether  the  Sub-Divisional 
Officer  of  Tahsil  Lakhimpur,  in  whose 
Court  the  present  suit  was  filed,  was 
competent  to  try  it  in  face  of  the  fact 
that  the  profits  claimed  therein  related 
to  a  portion  of  the  property  which  was 
situate  in  Tahsil  Mohamdi. 

To  us  it  appears  to  be  clear  that  in  all 
rent  suits  in  Oudh  the  provisions  of 
Civil  Procedure  Code  have  been  made 
ri.pplica.ble  provided  they  are  not  incon- 
sistent with  the  provisions  of  the  Oudh 
Rent  Act  itself.  This  is  clear  from 
S.  135,  Oudh  Rent  Act.  The  first  thing 
we  have,  therefore,  to  do  is  to  see  whe- 
ther under  the  provisions  of  Civil  Pro- 
cedure Codo  it  would  be  permissible  for 
the  applicants  to  institute  a  suit  like 
the  present  one  in  the  Court  of  the  Sub- 
Divisional  Officer  of  Likhimpur.  Section 
17,  Civil  P  C  ,  lays  down  that  where  a 
suit  is  to  obtain  relief  respecting  pro- 
perty situite  within  the  jurisdiction  of 
different  Courts,  the  suit  may  bo  insti- 
tuted in  any  Court  within  th  3  local  limits 
of  whose  jurisdiction  any  portion  of  the 
property  is  situate  provided  that  in  res- 
pect of  the  subject-matter  of  the  suit  the 
entire  claim  is  cognizable  by  such  Court. 
Thus  under  the  provisions  of  S.  17  the 


suit  Cd,n  be  instituted  in  either  of  those 
two  Courts  The  plaintiffs  have  insti- 
tuted their  suit  in  the  Court  of  the  Sub- 
Divisional  Officer  of  Lakhimpur,  so  the 
suit  is  clearly  maintainable  under  the 
provisions  of  the  said  section. 

We  have,  however,  to  see  whether  there 
is  anything  in  the  provisions  of  the  Oudh 
Rent  Act  22  of  I860,  which  is  mconsis^ 
tent  with  the  provisions  of  S  17  of  the 
Code.  Our  attention  was  drawn  to  S.  121, 
Oudh  Rent  Act,  which  provides  for  the- 
distribution  of  business  in  rent  Courts. 
Section  121  of  the  Act  provides  that  th© 
Deputy  Commissioner  has  power  to  direct 
by  order  in  writing  that  any  business 
cognizable  by  him  and  by  any  Court  sub- 
ordinate to  him  shall  be  distributed 
amongst  those  Courts  in  such  a  manner 
as  he  thinks  fit  provided  that  a  direction 
given  by  the  Deputy  Commissioner  did 
not  empower  any  Court  to  exercise  a 
power  or  deal  with  a  business  beyond  the 
limits  of  its  proper  jurisdiction  We  do. 
not  think  that  this  provision  in  any  way 
conflicts  with  the  provisions  of  S.  17, 
Civil  P  C  Just  as  in  the  case  of  the 
civil  Courts  this  Court  has  defined  the< 
territorial  limits  of  the  different  civil! 
Courts  in  the  Province  which  are  sub- 
ordinate to  it,  so  has  the  Deputy  Com- 
missioner of  every  district  in  Oudh  been 
given  power  to  prescribe  the  territorial 
limits  for  each  Court  subordinate  to  him 
and  also  to  distribute  various  kinds  of 
business  amongst  the  different  Courts 
subordinate  to  him  Just  as  this  Court 
has  no  power  to  direct  a  subordinate  civil 
Court  to  try  a  suit  beyond  the  pecuniary 
limits  of  its  jurisdiction  as  prescribed  by 
law,  similarly  the  Deputy  Commissioner 
as  is  stated  in  the  proviso  to  S  121,  has 
no  power  to  empower  any  Court  to  deal 
with  any  case  beyond  the  limits  of  its 
pecuniary  jurisdiction.  It  is  admitted 
that  the  Court  of  the  Assistant  Collector,, 
First  Class,  in  accordance  with  the  pro- 
visions of  S.  114,  is  now  competent  to 
try  and  determine  suits  of  every  descrip- 
tion irrespective  of  their  value.  The 
Sub-Divisional  Officer  of  Likhimpur  WAS, 
therefore,  in  our  opinion  competent  to 
try  the  present  suit  and  we  have  not  been 
able  to  follow  the  decision  of  the  learned! 
Assistant  Collector,  when  be  says  that 
the  present  suit  for  profits  is  not  cogniz- 
able by  him  so  far  as  it  relates  to  tho 
villages  situate  in  Tahsil  Mohamdi.  We,, 
therefore,  hold  that  the  suit  brought  by 
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the  plaintiffs-applicants  in  the  Court  of 
the  Sub-Divisional  Officer  of  Inkhimpur 
was  properly  brought  and  is  maintain- 
able in  that  Court. 

In  conclusion  we  must  point  out  that 
while  we  have  decided  not  to  interfere 
\vith  the  order  staying  the  trial  of  the 
present  suit  passed  by  the  learned  Assis- 
tant Collector,  we  are  equally  clear  in 
our  mind  that  before  we  uphold  such  an 
order  wo  must  put  the  parties  in  this 
case  on  terms  It  is  admitted  on  both 
sides  that  in  pursuance  of  the  decision 
of  the  High  Court  at  Lihore  passed  on 
27th  March  1925,  both  the  plaintirfs- 
applicanfca  were  to  receive  a  monthly 
allowance  of  R?  300  eich  and  that  the 
plamtiils-fipplicants  dul  actually  receive 
allowance  according  to  the  said  scale  up 
to  23rd  June  1027  Ib  is  admittel  that 
they  have  not  received  any  such  allow- 
ance since  thib  date.  We,  therefore, 
direct  the  learned  Assistant  Collector  to 
make  an  inquiry  regarding  the  point  arid 
to  order  the  defendant  to  deposit  the 
money  in  his  Court  within  a  time  to  bo 
fixed  by  him  for  tho  purpose,  sufficient 
for  payment  of  tha  monthly  allowance  to 
both  the  applicants  at  tha  rate  of  Rg.  300 
per  month,  fro:n  the  date  that  such  pay- 
ment has  been  stopped  up  to  tha  date  of 
the  pissing  of  this  order.  We  also  direct 
the  defendant  that  after  the  passing  of 
this  order  he  will  deposit  every  month 
in  the  Court  of  the  Sab-Divisional  Officer 
of  In.khimpur,  Kheri,  a  sum  of  Ri.  GOO 
for  payment  to  both  the  applicants  at  the 
rate  of  Rs.  300  each  If  he  fails  to 
deposit  the  sum  found  due  on  account  of 
past  arrears  within  the  time  fixed  by  the 
Assistant  Collector  or  if  he  fails  to 
deposit  the  future  maintenance  for  any 
two  months  consecutively,  tho  order  stay- 
ing the  trial  of  the  case  will  stand 
revoked  and  tho  learned  Assistant  Col- 
lector will  proceed  to  try  the  suit  on  its 
merits.  If,  however,  the  defendant  com- 
plies with  the  order  passed  by  us,  the  suit 
shall  bo  stayed  till  the  appeal  filed  by 
the  defendant-opposite  party,  Sardar 
Sahdeo  Singh,  in  the  High  Court  at 
Lahore  against  the  plaintiffs-applicants, 
has  been  deoided  by  the  said  High  Court 
at  Lahore.  We,  therefore,  modify  the 
order  of  stiy  of  proceedings  passed  by 
the  learned  Assistant  Collector,  dated 
12th  September  1929,  by  declaring  it 
subject  to  the  aforesaid  conditions,  In 
the  circumstances  of  the  case  we  do  not 


make   any  order   as    to   costs   in   either 
Court. 

S.N./R  K.  Order  modified. 
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Sheo  Manyal  and  others — Defendants 
— Appellants. 

v. 

Prag  Naraiu — Plaintiff — Respondent. 

Second  Appeal  No.  271  of  1928,  De- 
cided on  1st  October  192H,  against  decree 
of  Sub-Judge,  Mohanlalginj,  I)/-  13th 
April  1923 

Landlord  and  Tenant  —  Cefti  —  Nanknr— 
Where  mere  fact  that  nankar  has  been  gran- 
ted to  persons  who  were  old  proprietors  is 
established,  presumption  will  be,  unless 
shown  to  the  contrary,  that  the  grant  was 
in  lieu  of  old  proprietary  right  of  a  heritable 
and  transferable  character. 

A  right  to  nankar  n,  a?  a  rules,  to  ho  con- 
sidered an  under-proprietary  right  of  a  herit- 
able and  trarMorablo  unbare  though  a  person 
in  receipt  of  such  allowance)  cannot  neces- 
sarily bo  considered  to  bo  bho  unclor-propnotor 
of  lands  of  which  ho  miy  bj  in  possession. 
This  will  depend  upon  the  circumstances  of 
each  case.  I  L1  330  G  2] 

Wharo  a  nankar  has  nob  boon  decreed  by  a 
Setblomcnb  Courb  or  where  a  person  19  nob 
shown  to  have  been  in  enjoyment  thereof 
since  the  time  whan  he  lost  his  zemindari 
right  and  where  ib  is  shown  that  he  has  baen 
granbed  those  rights  at  a  subsequent  time  ib 
should  be  open  bo  the  zemindar  to  show  that 
ab  tho  time  whan  such  grant  was  made  it  did 
nob  carry  wibh  ib  an  estate  of  inheritance  or 
tcansforabiliby  bub  WAS  merely  a  granb  of  a 
personal  character,  limited  to  the  life  or  lived 
of  the  person  or  persons  to  whom  it  has  boon 
granted.  If,  howover,  this  IB  not  proved  by  the 
landlord  and  tha  imra  fact  that  a  nankar  has 
boan  granted  to  the  persons  who  were  old  pro- 
prietors ia  established  then  tha  presumption 
would  ba,  unless  shown  to  tho  contrary,  that 
tho  grant  wag  in  lieu  of  old  proprietary  right 
of  a  heritable  and  transferable  character. 
This  would  especially  bo  the  case  where  the 
parson  to  whom  the  grant  WAS  made  happoned 
to  be  a  former  proprietor  of  tho  village  and 
where  tho  entry  of  tho  rights  was  to  hi  found 
lu  the  under-proprietary  register  1  O.  C.  157; 
1  O.  C.  163  ;  1  O.  A  A.  L.  fl.  446  ,  1  0.  L,  /, 
733  ,  2  O.  L.  J.  359  ;  12  0.  C.  124  and  4  0.  L. 
J.  187,  Rel.  on.  [P  350  C  2  ,  P  351  C  1] 

Hakimuidin — for  Appellant. 
Sailen  Roy— tor  Respondent. 

Judgment.— This  ia  on  appeal  aris- 
ing out  of  11  declaratory  suit.  The  plain- 
tiff rjilar-*L'rd,g  Narain  ia  the  taluqdar 
and  proprietor  of  village  Khajuha,  Dis- 
trict Unao,  and  the  defendants  were 
admittedly  former  proprietors  of  that 
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village.  They  lost  their  proprietary 
rights  when  the  village  was  included  in 
the  estate  of  the  plaintiff.  In  lieu  of 
the  loss  of  their  proprietary  rights  they 
wore  given  certain  under-proprietary 
land  and  uiuafi  lands  in  the  said  village. 
It  appears  that  after  the  regular  settle- 
ment the  plaintiff's  ancestors  granted  to 
the  defendants  a  cash  ninkir  of  Ka  25 
per  mensem  presumably  in  lieu  of  the 
same  rights.  The  exact  date  of  the 
grant  is  not  known  but  the  evidence  on 
the  record  shows  that  it  was  granted 
prior  to  1294  Fasli  equal  to  1886-87 
AD  In  the  under-proprietary  khewat 
prepared  in  the  year  1298  Fasli  a  men- 
tion of  the  nankar  was  made  It  is  ad- 
mitted that  for  a  number  of  years  the 
defendants  continued  to  receive  the 
nankar.  It,  however,  appears  that  some 
time  prior  to  the  recent  settlement 
which  is  now  going  on  in  the  Unao  Dis- 
trict, the  entry  was  removed  from  the 
village  papers.  It  does  not,  however, 
appear  as  to  who  was  responsible  for  the 
said  removal  and  under  whose  orders  it 
took  place.  When  the  recent  settle- 
ment operations  started  in  the  Unao 
District  the  defendants  applied  to  the 
Settlement  Authorities  for  correction  of 
the  said  record  and  for  an  entry  of  the 
said  nankar  in  the  village  papers 

The  Settlement  Officer  accepted  their 
request  and  his  order  has  been  main- 
tained by  the  higher  Revenue  Author- 
ities in  appeal.  The  order  of  the  Assist- 
tint  Record  Officer  was  passed  on  the 
26th  October  1925,  and  the  final  order 
in  appeal  was  passed  on  24th  September 
1926  This  has  given  rise  to  the  cause 
of  action  in  favour  of  the  plaintiff  taluq- 
dar  to  bring  the  present  suit. 

The  main  allegations  in  the  plaint  are 
to  the  effect  that  the  nankar  rights  were 
granted  to  the  ancestors  of  the  defen- 
dants in  1294  Fasli  with  a  condition 
attached  thereto  that  its  continuance 
would  depend  upon  the  pleasure  of  the 
plaintiff.  The  plaintiff  stopped  the  pay- 
ment of  the  said  nankar  in  1294  Fasli 
and  the  defendants  have  no  right  to 
insist  on  the  continuance  of  the  payment 
of  the  said  nankar.  In  short  the  plain- 
tiff's case  is  that  it  was  a  grunt  of  a 
mere  personal  right  to  the  defendants 
and  liable  to  be  resumed  at  the  pleasure 
of  the  plaintiff. 

The  defence  put  forward  by  the  defen- 
dants was  to  the  effect  that  the  nankar 


granted  by  the  plaintiff's  ancestors  to 
the  ancestors  of  the  defendants  was  not 
a  grant  of  merely  a  personal  right  but 
was  a  grant  of  a  heritable  and  transfer- 
able right  in  consideration  of  the  loss, 
of  their  old  zemindari  rights.  They 
further  alleged  that  the  plaintiff  never 
took  any  proceedings  in  a  Court  of  law 
to  resume  the  said  grant  and  they  had 
no  knowledge  that  the  entry  relating  to 
the  nankar  had  ceased  to  exist  in  the 
village  papers.  They  only  came  Lo  know 
of  it  when  the  settlement  operations, 
commenced  in  the  district  and  as-  soon 
as  they  cime  to  know  of  it  they  applied 
to  the  Settlement  Authorities  for  an 
entry  of  their  rights  and  their  applica- 
tion was  granted  They  denied  the 
plaintiff's  right  to  resume  the  said  grant 
at  his  will  and  urged  that  the  plaintiff 
was  not  entitled  to  the  declaration 
which  he  had  asked  for. 

The  main  question  for  trial  in  the 
case,  was  therefore,  whether  the  nankar 
allowance  in  dispute  was  determmable 
at  the  pleasure  of  the  grantoi  or  whether 
it  was  a  heritable  and  transferable  ri^ht 
of  an  under-proprietary  character.  The 
learned  Munsif  of  Puma  at  Unao  who 
tried  the  case  came  to  the  conclusion 
that  the  ninkar  allowance  which  thd 
defendants  and  their  ancestors  used  to 
receive  was  a  heiitable  and  transferable 
right  and  not  merely  a  personal  light 
doterminable  at  the  pleasure  ol  the 
plaintiff  In  this  view  of  the  case  he 
dismissed  the  plaintiff's  suit  by  his 
decree  dated  9th  May  1927.  In  appeal 
the  learned  Subordinate  Judge  of  Mohan  - 
lalganj  at  Luck  now  who  heard  the 
appeal  took  a  different  view  and  held 
that  the  nankar  allowance  was  a  mere 
personal  allowance  and  not  one  which 
could  be  deemed  to  be  heritable  and 
transferable.  He,  therefore,  by  his 
decree,  dated  13th  April  1928,  set  aside 
the  decree  of  the  trial  Court  and  granted 
the  plaintiff  the  declaration  which  he 
had  asked  for.  The  defendants  have 
now  appealed  to  this  Court  and  it  is 
now  contended  again  on  their  behalf 
that  the  nankar  which  their  ancestors 
were  in  enjoyment  of  was  not  a  personal 
grant  but  was  a  grant  of  a  heritable  and 
transferable  character.  The  case  has 
been  argued  at  great  length  before  me 
and  I  have  also  taken  time  to  consider 
my  judgment.  The  conclusion  to  which 
I  have  arrived  is  that  this  appeal  must 
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be  allowed  and  I  now  prooeed  bo  give  my 
reason  a  for  the  same. 

I  may  state  at  the  outset  that  a  nankar 
allowance  is  usually  an  allowance  which 
should  be  considered  as  implying  a  right 
of  an  under  proprietary  nature,  which 
means  that  it  is  a  heritable  and  transfer- 
able right.  The  history  of  the  matter  was 
discussed  by  Mr.  Blennerhassett,  Judicial 
Commissioner  of  Oudh,  so  far  back  as  the 
year  1898  in  Fateh  Bahadur  Singh  v. 
Shcomber  Singh  (l).  He  traced  in  that 
-case  the  history  of  these  na.nk.ir  rights 
-and  referred  to  Sykes1  Compendium,  p. 
168.  He  also  referred  to  the  Gonda, 
Bahraich  and  Rae  Bareli  Settlement  Re- 
iporfcs,  the  Oudh  Sub-settlement  Act  2G 
of  1666  and  also  to  the  explanation  given 
in  Carnegy'a  Kacheri  Technicalities  In 
'Sykes'  Compendium  p.  168  the  history  of 
the  nankar  rights  is  to  be  found  Mr. 
Sykcs  describes  this  right  as  a  subordi- 
nate right  in  taluqas  usually  enjoyed  by 
rander-proprietors. 

In  para  32,  Bahraich  Settlement  Re- 
port, nankar  is  explained  as  a  drawback 
allowed  to  zemindars  by  the  revenue 
authorities  from  the  demand  made  on 
the  estate,  and  as  constituting  tho  main 
portion  of  the  ostensible  profits  of  tho 
/emindars.  In  the  Rie  Bireli  Settle- 
ment Report  the  matter  is  dealt  with  in 
•para  66  and  it  is  stated  that  the  nankar 
partakes  of  the  nature  of  an  under-pro- 
prietary right.  In  Rr.  10  and  11,  Oudh 
Settlement  Act,  sir  and  nankar  are 
treated  as  rights  of  arj  under-proprietary 
nature  In  Carnogy's  Kacheri  Techni- 
calities it  is  stated  that  in  Oudh  the 
right  is  recognized  as  an  under-proprie- 
tary right.  Ib  is  on  the  basis  of  these 
authorities  that  Mr  Blennerhassett  ruled 
that  nankar  was  a  heritable  right  and 
not  a  personal  right  which  the  zemindar 
could  resume  at  his  pleasure  In  Raja 
Rudra  Pratab  Sahi  v.  Sheo  Charan  (2) 
the  same  view  was  upheld  by  a  Bench  of 
the  late  Court  of  the  Judicial  Commis- 
sioner of  Oudh  consisting  of  Mr  Blenner- 
hassetfc,  J  C.,  and  Mr.  Chamier,  A  J.  C. 
(now  Sir  Edward  Chamier)  They  held  in 
that  case  at  p.  165  that  they  had  no 
doubt  that  cash  nankar  granted  in  lieu  of 
the  surrender  of  zemindari  right  was  an 
under-proprietary  right. 

In   Nauab   Mirza   Mohammad    Jafar 

(1)  [1898]  1  O.C.  157. 
(12)  [1698]  1  0,0.  169, 


Ali  Khan  v.  Muzaffar  Husain  (3),  Mr' 
Kendall,  A,  J.  C  ,  (now  Kendall,  J  ), 
followed  these  cases  and  held  that  cash 
nankar  granted  in  lieu  of  surrender  of 
zemindari  rights  was  an  under-proprie- 
tary tenure  and  the  holder  of  it  had  a 
heritable  and  transferable  interest  there- 
in In  Lai  Muneshar  Dakhsh  Singh  v. 
Shahzade  Khan  (4)  the  Board  of  Revenue, 
however,  held  that  a  right  to  receive  a 
cash  nankar  does  not  necessarily  connote 
a  right  to  possession  of  land  as  an  under- 
proprietor  bub  may  when  coupled  with 
other  facts  go  to  establish  a  prima  facie 
case  of  under-proprietary  right. 

In  Ram  Kuar  v.  JIanoman  Singh  (5) 
the  Board  of  Revenue  held  that  tho  mera 
fact  that  certain  persons  were  entitled  to 
cish  nankar  does  not  show  that  they  are 
under-proprietors  and  the  allowance  ia 
heritable 

In  Deputy  Commissioner,  Gonda  v. 
Bhaywau  (6)  it  was  held  by  tho  late 
Court  of  tha  Judicial  Commissioner  of 
Oudh  that  a  right  to  a  cash  nankar  or  to 
dyhak  or  dasvvdnt  cloos  not  necessarily 
connote  a  right  tj  possession  of  land  as 
an  under-proprietor 

In  Partab  Bah  v.  Bindeshn  Prasad 
Singh  (7)  it  was  decided  that  a,  right  to 
cash  dasaundh  in  a  village  was  in  tho 
nature  of  a  charge  on  its  rents  though  it 
could  not  connote  a  right  to  possession 
of  tho  village  and  oauld  not  be  deemed 
to  be  an  under-proprietary  right  in  its 
land. 

It  would  thus  appear  as  a  result  of  the 
decisions  quoted  above  that  a  right  to 
nankar  is,  as  a  rule,  to  be  considered  an1 
under-proprietary  right  of  a  heritable 
and  transferable  nature  though  a  person 
in  receipt  of  such  allowance  cannot  ne- 
cessarily be  considered  to  be  the  under- 
proprietor  of  lands  of  which  he  may  be  in, 
possession.  This  will  depend  upo;j  the] 
circumstances  of  each  cise  I  am  alsol 
prepared  to  go  so  far  that  where  a  nankarj 
has  not  been  decreed  by  a  Settlement 
Court  or  where  a  person  is  not  shown  to 
have  been  in  enjoyment  thereof  since  the 
time  when  he  lost  his  zemindari  rights 
and  whore  it  is  shown  that  he  has  been 
granted  those  rights  at  a  subsequent 
time  it  should  be  open  to  the  zemindar 

"T3M  o.  &  A  IJ.'B.  no 

(4)  [1914]  1  O.L.J.  733=27  I.C.  175. 

(0)  [I'nsj  JO.L.J.  359=30  I.C.  373. 

(6)  [1909J  12  0  C.  124=2  I.C.  297, 

(7)  [1917]  4  0  L,J.  187=40  I.C,  111. 
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"to  show   that    at  the  time  when  suoh 
;  grant  was  made  it  did  not  carry  with  it 
an  eatate  of  inheritance  of  tranferability 
but    waa   merely    a  grant   of   a   personal 
character,  limited  to  the  life  or  lives    of 
ithe  person   or  persona  to    whom    it    has 
been  granted.     If,   however,  this    is   not 
'prove  1  by  the  landlord  and  the  mere  fact 
ithat  4  nankar  ha3  bean  granted  to  persons 
.'whoweieold  proprietors    is   established 
then  the   presumption   would    be,   unless 
shown  to    the  contrary,    that    the    grant 
,was  in  lieu  of  old  proprietary   right  of    a 
heritable     and     transferable    character. 
This  would  especially  be   the  case  where 
the  person  to  whom  the   grait  was  made 
happaned  to    be   a  former    proprietor    of 
the  village  aid  where    tho    entry    of    tho 
'rights  was  to  be  found  in  the    under-pro- 
prietary   register      (Flere    the    judgment 
discussed  tho    evidence   and    concluded) 
Upon    a   consideration    of  the  entire  evi- 
dence I  have  come  to  the  conclusion  that 
'the    finding    of  the    learned    Subordinate 
JuJge  to  the  effect  that  the    grant  waa  of 
a    personal    character    cainot     be    main- 
talnel.  It  appears  to  me  that  the  learned 
'Subordinate  Judge  has  looked  at  the  case 
from  an  entirely  wrong  point  of  view.     I 
-am  mcliuel  to  hold  the  grant,   in  view  of 
the    oircuLn3tanc9<3    which    I    have    men- 
tioned above  to    be  of    an    under-proprie- 
tary   nature   unless    proved    to  the    con- 
trary     I,  therefore,  accept    this   appjal, 
set  aside  the  decree  of    the    lower    Court 
and    restore   the  decree   of    the    learned 
Munsif      The  plaintiff's  suit    will    stand 
dismissed    with    costs    in    all    the    three 
Courts. 

S.N./RK.  Decree  set 
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SRIVASTAVA,  J. 

Hirajee  and  another  —  Defendants — 
Appellants. 

v. 

Suraj  Bali — Plaintiff — Respondent. 

Second  Civil  Appeal  No.  2LG  of  1928, 
Decided  on  12th  September  192N,  against 
judgment  and  decree  of  Sub- Judge,  Mali- 
habai,  D/-  17th  March  1928. 

Eaiemenli  Act,  S.  41— Grant  of  eaiement 
not  stipulating  iti  termination  on  expiry  of 
neceiiity — Grant  does  not  terminate  on  ex- 
piry of  necessity. 

The  scopo  of  a  grant  of  easement  (right  of 
way)  must  bo  determined  by  the  farms  of  the 


contract  between  the  parties.  Where  there  ia 
nothing  in  the  terms  of  the  grant  that  it  waa 
to  continue  only  until  such  time  aa  the  neces- 
sity waa  absolute  anl  there  waa  no  evidence  in 
support  of  such  agreement  it  muat  be  held 
that  fcha  granb  waa  nob  limited  till  the  neces- 
sity for  it  existed.  [P  352  0  1] 

K.  P.  Misra  and  M.  B.  Haq—tor  Ap- 
pellants. 

llaj  Bahadur  Srnastaia  —  for  Res- 
pondent 

Judgment — This  is  a.  second  appeal 
by  the  defendants  arising  out  of  a  suit 
for 'demolition  of  a  wall  ;  for  removal  of 
certain  spouts  for  flow  of  rain  water  and 
for  an  injunction  in  connexion  with  the 
above  reliefs.  The  facts  which  have 
given  iise  to  the  present  suit  are  that 
one  Mfc.  Samkora  owned  a  plot  of  land 
with  a  kaohcha  house  standing  thereon 
In  1910  she  sold  the  house  together  with 
the  portion  of  the  hind  on  which  it  stood 
to1  the  plaintiff.  In  1925  the  heirs  of  Mb 
Samkora  sold  the  rest  of  the  land  to  the 
defendants.  The  defendants  constructel 
a  house  on  tho  land  purchased  by  them. 
The  plaintiff's  grievance  was  that  a  wall 
constructel  by  the  defendants  blocked 
his  passage  through  a  door  which  he  had 
opened  in  the  house  and  that  the  spouts 
discharged  water  inside  his  house.  The 
defendants  denied  the  plaintiff's  right  to 
any  of  the  reliefs  claimed  Both  the 
Courts  below  have  agreed  in  dismissing 
the  plaintiff's  claim  as  regards  the 
spouts  but  have  passed  a  decree  for  de- 
molition of  the  wall  in  favour  of  tha 
plaintiff. 

The  first  point  urged  on  behalf  of  the 
defendants-appellants  is  that  the  plaintiff 
has  been  wrongly  held  entitled  to  a  right 
of  way  through  the  door  which  had  been 
opened  by  him  in  his  house.  The  le-irned 
Munsif  had  held  that  tho  plaintiff  had 
acquired  a  right  of  way  through  the  door 
in  question  over  the  defendant's  land  by 
prescription  The  learned  Subordinate 
Judge  on  appeal  has  upheld  the  right  on 
a  different  ground.  He  has  held  that  tho 
plaintiff  is  entitled  to  the  right  of  way 
under  a  grant  from  Mt  Samkora.  Tha 
argument  urged  on  behalf  of  the  defen- 
dants is  that  no  grant  has  been  made  out 
and  tint  in  any  case  the  grant  must  be 
deemed  to  have  terminated  now 

It  is  quite  clear  from  tho  terms  of  tha 
sale-deed  executed  by  Mt.  Samkora  that 
the  plaintiff  was  expressly  permitted  to 
open  the  door  in  question.  I  agree  with 
the  learned  Subordinate  Judge  that  there 
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could  be  no  object  in  granting  permission 
for  the  opening  of  the  door  unless  the 
door  was  intended  to  be  used  for  ingress 
and  egress  from  the  house.  This  inten- 
tion is  further  supported  by  the  fact  that 
at  the  time  when  the  sale  took  place 
there  was  no  convenient  access  to  the 
house  from  the  public  road.  I  cm,  there- 
fore, see  no  reason  to  disagree  with  the 
opinion  of  the  lower  appellate  Court  thit 
the  terms  of  the  sale-deed  coupled  with 
the  oral  evidence  fully  established  the 
alleged  grant.  The  argument  .about  the 
grant  having  terminated  is  based  on  the 
ground  that  though  there  was  necessity 
for  such  a  grant  at  the  time  of  the  sale- 
deed  yet  no  such  necessity  exists  now  as 
the  plaintiff  can  have  access  to  the  house 
from  the  public  road  -otherwise  than  by 
the  route  in  respect  of  which  the  right  of 
way  is  claimed  in  the  suit. 

It  is  urged  that  the  grant  must  bo 
considered  to  be  a  grant  of  easement  of 
necessity  and  as  there  is  no  longer  any 
absolute  necessity  for  the  alleged  right  of 
{way  the  grant  also  must  be  deemed  to 
jhave  come  to  an  end.  I  oinnot  accept 
'this  contention.  The  scope  of  the  grant 
imust  be  determined  by  the  terms  of  the 
contract  between  the  parties.  There  is 
'nothing  in  the  terms  of  the  9  1  1  e  deed  to 
'limit  the  grant  until  such  time  as  the 
jnecessity  is  absolute.  If  it  was  intended 
Ithat  the  grant  should  be  limited  in  the 
sense  contended  for  by  the  defendants 
one  should  have  expected  some  express 
'provision  in  tbo  sale-deed  to  the  effect 
;that  the  door  was  to  be  closed  when  the 
inecessity  was  no  longer  absolute.  In  the 
'absence  of  any  such  provision  in  the  sale- 
deed  and  in  the  absence  of  any  other 
evidence  in  support  of  such  agreement  I 
must  hold  that  the  grant  cannot  be 
limited  as  the  defendants  would  wish  to 
limit  it.  I  must,  therefore,  overrule  the 
contention.  Next  it  was  contended  that 
the  grant  fs  invalid  for  want  of  registra- 
tion. It  was  held  in  Dhagwan  Sahai  v. 
Narasingh  Sahai  (l)  that  an  easement 
can  be  imposed  without  the  grant  being 
embodied  in  a  written  deed.  Assuming 
that  a  registeeed  deed  is  necessary,  the 
grant  in  the  present  cage  is  contained  in 
the  sale-deed  which  is  a  registered  docu- 
ment. The  contention,  therefore,  has  no 
force. 

Lastly  reference  was  made  to    the  case 
31   All  G12=^~TC7~G15=6  A.L.J, 


of  Ram  Lai  v.  Makhan  Lai  (2)  and  ifc 
was  contendei  that  this  Court  should 
limit  the  plaintiff's  right  of  way  to  the 
passage  shown  as  APOU  in  the  Commis- 
sioner's map  which  wa,g  sufficiently  con- 
venient* for  the  requirements  of  tho 
plaintiff  and  least  onerous  to  the  defen- 
dants This  matter  also  seems  to  me  to 
be  concluded  by  the  findings  of  the  lower 
appellate  Court.  The  contest  in  the 
Courts  below  was  whether  the  plaintiff 
is  entitled  to  a  right  of  way  by  the  route 
shown  as  ABCD  or  by  route  shown  as 
APOU  in  the  Commissioner's  map. 

The  lower  appellate  Court  after  dis- 
cussing the  evidence  of  the  witnesses 
examined  by  both  parties  has  found  it  as 
a  fact  that  the  passage  gianted  by  Mb. 
Simkora  at  the  time  of  sale  in  1910  and 
which  has  been  used  by  the  plaintiff 
ever  since  is  represented  by  ABCD. 
Under  the  circumstances  the  plaintiff  is 
legally  entitled  to  use  the  passage 
granted  to  him  at  the  time  of  his  pur- 
chase of  the  house.  The  matter  is,  one 
of  contract  between  tho  parties  and  no 
question  of  my  exercising  any  discretion 
in  the  cage  arises.  This  disposes  of  all 
the  arguments  argued  in  support  of  the 
appeal 

The  learned  Counsel  for  the  pUintiff- 
respondent  has  drawn  my  attention  to 
the  fact  that  the  letter  T  as  given  in  the 
decree  of  the  Munsif  to  describe  the  door 
is  a  mistake  for  tho  letter  L  A  copy  of 
the  Commissioner's  map  which  has  been 
attached  to  the  decree  correctly  gives  the 
letter  L  against  the  door  in  question. 
The  learned  Subordinate  Judge  has  also 
referred  to  this  mistake  in  the  beginning 
of  his  judgment  but  did  not  give  any 
directions  for  necessary  correction  being 
made.  I  direct  that  the  letter  T  as  used 
in  the  decree  of  the  first  Court  should 
be  corrected  and  letter  L  substituted  in 
place  of  it.  With  the  above  remarks  I 
dismiss  the  appeal  with  costs. 

M.N./R.K.  Appeal  dismissed. 
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WAZIR  HASAN  AND  BAZA,  JJ. 

Bisheshar  Dayal — Appellant. 

v. 

Bajrang  Bahadur  Singh  and  others  — 
Respondents. 

Execution  Decree  No  79  of  1928,  De- 
cided an  4th  April  1929,  against  Decree 
of  Dist.  Judge,  Eae  Bareli,  D/-  19th 
October  1928. 

(a)  Civil  P.  C.,  S.  2  (ii)— Auction-purchaser 
in  execution  of  decree  for  sale  on  mortgage 
of  under-proprietary  tenure  is  not  legal  re- 
presentative of  original  under  proprietor. 

The  auction-purchaser  in  execution  of  a 
dec roo  for  sale  on  a  mortgage  of  an  under- 
proprietary  tenure  cannot  he  called  the  legal 
representative  of  the  original  under-proprietor 
because  the  term  legal  representative  only 
denotes  bhe  class  of  persons  on  whom  the 
status  of  a  representative  IB  fastened  by  rea- 
son of  the  (loath  of  a  person  whose  estate 
they  are  held  to  represent,  Further  such  an 
auction-purchaser  oauiiot  ha  called  the  re- 
presentative of  the  original  under-propriotor 
in  respect  of  a  liability  arising  subsequent  to 
the  mortgage  on  which  the  decree  for  sale  is 
founded  and  in  execution  of  which  decree  he 
becomes  the  purchaser,  though  he  is  certainly 
a  representative  of  the  under-proprietor  qua 
the  rights  and  liabilities  which  stood  on  the 
date  of  the  mortgage  ;  9  0.  C.  185,  Ref.  ;  12 
0.  C.  45,  Reh  on.  [P  354  0  1] 

(b)  Oudh  Rent  Act  (1886)  S.  154— Com- 
bined effect  of  S.  154,  Oudh  Rent  Act  and 
S.  146,  Civil  P.  C.,  is  to  render  auction-pur- 
chaser of  under-proprietary  tenure  liable  to 
satisfy  decree  for  arrears  of  rent  obtained 
against  original  under-proprietor,  although 
such  purchaser  in  not  judgment-debtor  on 
record  of  that  decree— Civil  P,  C.,  S.  146. 

The  combined  effect  of  S.  154,  Oudh  Rent 
Aot  and  S.  146,  Civil  P.  G,  is  to  rondor  an 
auction-purchaser  of  an  uuder-proprietary 
tenure  in  execution  of  a  mortgage  decree 
liable  to  satisfy  a  decree  for  arrears  of  runt 
obtained  against  the  original  under  proprietor, 
Because  the  provisions  of  S.  154,  Bent  Aot 
not  only  make  the  transferee-purchaser 
liable  for  tha  rent  subsequently  accruing  but 
they  make  him  so  liable  in  consequence  of 
the  aot  of  omission  to  pay  the  rent  on  the 
part  of  the  original  under-proprietor.  That 
being  so  he  must  be  held  to  be  a  person  claim- 
ing under  his  transferrer,  and,  as  such,  the 
decree  against  the  original  under-propriotor 
can  be  rightly  executed  against  him  under 
8.  146,  Civil  P.  C.,  although  he  is  not  a  judg- 
ment-debtor on  the  record  of  that  decree:  0 
O.  C.  185,  not  Appr.  [P  354  G  1,  2] 

Radha  Krishna  —  for  Appellant. 
Ghulam  Hasan  and  Saiduddin  Ahmad 
— for  Respondent  1. 

Judgment. — This  case  has  come  be- 
fore us  for  decision  on  a  reference  by  our 
learned  brother  G.  N.  Misra,  J.  The 
facts  are  as  follows  : — 

1929  0/45  ft  46 


The  respondent,  Rai  Bajrang  Bahadur 
Singh,   obtained   a   decree   on    the   23rd 
August  1924  for  arrears   of   rent   in  res- 
pect   of    an      under-proprietary      tenure 
against  Muhammad    Ishaq    and    Muham- 
mad Yasin.     In  the  years    1911    to  1914 
the    appellant,    Bisheshar    Dayal,     had 
obtained  several  mortgages  in    respect   of 
the  eame  tenure  from    the   persons    men- 
tioned   above   or    their     predecessors-in- 
interest.     These  mortgages  were   put    in 
suit  and  3,  decree  for   sale   of  the   tenure 
was  obtained  by  Bisheshar  Dayal  against 
the   under-proprietors.      Eventually     in 
execution  of  that  decree   tho   tenure   was 
put  up  for  sale  and  purchased  by  Bisheh- 
shar  Dayal  on  the  20th   December   1926. 
In  the  month  following  the  sale  was  con- 
firmed.     The   respondent,    Rai     Bajrang 
Bahadur  Singh,  now  desires  in   the   pro- 
ceedings, out  of   which    this   appeal    has 
arisen,  to  oxucute  his  decree  for   rent    by 
sale  of    the   under-proprietary    tenure  as 
against    Bisheshar     Dayal.       Bisheshar 
Dayal  objects  to  this    procedure    but  his 
objection    has    been     overruled     by     the 
Courts  below.     Hence  this  second  appeal 
before  us.  ^ 

The  argument  advanced   on    behalf   of 
the  appellant  is  that  the  law   as   enacted 
in  S   154,  Oudh  Rent  Act,  1886,    imposes 
a  liability  on  the  appellant  to  pay  to  the 
respondent  the  rent  which  has  fallen  due 
in    respect    of     this     under-proprietary 
tenure  subsequent    to    encumbrances    or 
the  auction  purchase   but    that    the  lia- 
bility stops  and  there  is  no    justification 
in  law  or  in    the    principle  to   make  the 
appellant  liable    for    the   satisfaction  of 
the   decree,    which    the    respondent    had 
obtained  long  before   the   sale  in   favour 
of  the  appellant,  in  a   process   of   execu- 
tion of  the  said  decree.     It  was  suggested 
rather  than  argued  that  having  regard    to 
the  liability  under  S.  154  aforementioned 
the  respondent  may  bring  a  separate  suit 
for  the  recovery  of    the    same   arrears   of 
rent  for  which  he  had  obtained   a  decree 
in  1924   against    the   original  under-pro- 
prietors if  the  claim  happens   to   fall    in 
time  on  the  d,ite  of  the  second  suit. 

The  argument,  which  we  have  just 
now  noticed,  derives  support  from  the 
judgment  of  Mr.  Ross  Scott  in  Mt.  Atam 
Dei  v.  Bakht  Narain  (1),  while  he  was 
Judicial  Commissioner  of  Oudh.  In  the 
same  case,  however,  Mr  Wells,  Addi- 
tional  Judicial  Commissioner,  expressed 
(1)  [1906]  9  O.  0  185. 
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a  different  opiniqn.     The  opinion,  which 
we  have  formed  in  this  case,  after,   hear- 
ing arguments  on   both   sides   at    great 
length,    is   in  accord   with    the    opinion 
expressed  by  Mr.  Wells,   though   we  do 
not   find    ourselves    in   agreement    with 
him    in    the    reasons    for    that  opinion. 
Mr.  Wells  says   that    the   transferee   be- 
comes by  operation  of  law  representative 
of  the  judgment-debtor.     If  that  were  so 
there  could  bo  no  question  of   the   appel- 
lant being  brought  on  the    record   of  the 
case  either  in  addition  to  or  in    substitu- 
tion   of    the    original    judgment-debtors 
and    execution    proceedings   being    taken 
as   against     him    for    the  satisfaction  of 
the   decree    in    question.      But    we    are 
unable  to  see  how    in  the   circumstances 
in  which  the  appellant  is  placed  he  can 
be  treated  as   the  representative   of    the 
judgment-debtor    by    operation    of    law. 
Tho    term    "  legal      representative"      as 
defined  in  the  Code  of   Civil    Procedure 
only  denotes    the    class    of    persons   on 
whom  the  status  of   a    representative   is 
fastened  by  reason  of  the  death  of  a    per- 
son whose  estate  they  are  held   to  repre- 
sent.    The  present    case   is   not   such   a 
case.     Further  the   appellant  cannot    be 
held    to    be   the   representative    of     the 
original  judgment-debtors    in    respect    of 
a  liability  which  had   arisen   subsequent 
to  the  mortgages  on  which  the  decree  for 
sale   was   founded   and   in   execution   of 
which  decree  the   appellant    became   the 
purchaser     of     the      under-proprietary 
ienure.     He  is  certainly  a  representative 
of  the  judgment-debtor   qua   the   rights 
,nd  the  liabiliea  which  stood  on  the  date 
of  the  mortgages      We  do  not  think  that 
the  last-mentioned   proposition  requires 
any  authority  in   support   of    it.     But  it 
may  as  well  bo  to  refer  to   a   decision    in 
the  late  Court  of    the   Judicial    Commis- 
sioner   of   Oudh    in     Pratab    Bahadur 
Singh  v.  Mahcshwar  Bakhsh  Singh   (2). 
Nor  was   the   proposition   questioned   at 
the  hearing  of  this  appeal  by  the  learned 
advocates  on   the  side  of    the  appellant 
and  the  respondents  both 

On  what  grounds  the  appellant  can 
he  held  to  be  liable  to  satisfy  the 
decree  for  arrears  of  rent  obtained  in  the 
year  1924  in  process  of  execution  of  the 
same  decree  though  the  appellant  is  not 
a  judgment-debtor  on  the  record  of  the 
decree?  It  seems  to  us  that  the  com- 
bined effect  of  the  provisions  of  Ss.  154, 
(2)  [1909J  12  0.  0.~45=2  I.  0.  57. 


Oudh  Bent  Aot,  1886,  and  146,  Civil  P. 
C.,  1908.  furnishes  such  grounds.  The 
liability  of  the  appellant  is  admitted 
and  this  is  by  reason  of  3.  154,  Oudh 
Bent  Act.  It  appears  to  us  that  the 
provisions  of  S.  154  not  only  make  the 
transferee  or  the  inoumbranoer  as  he  is 
described  in  that  section  liable  for  the 
rent  subsequently  aocurin*  but  they 
make  him  so  liable  in  consequence  of 
the  act  of  omission  to  pay  the  rent  on 
the  part  of  the  original  under-proprietor. 
If  the  liability  therefore  arises  by  reason 
of  such  an  omission  it  must  be  held,  we 
think,  that  the  transferee  is  a  person 
claiming  under,  if  such  a  term  can  be 
used  in  respect  of  a  liability,  the  trans- 
ferror,  This  brings  us  to  S.  146,  Civil 
P.  C,  It  U  a  new  section  in  the  sense 
that  there  was  no  provision  similar  to 
it  in  the  old  Code  of  1882  The  section 
is  as  follows  : 

"  Save  as  otherwise  provided  by  this  Code 
or  by  any  law  for  fcho  time  being  in  forco, 
whore  any  proceeding  may  be  taken  or  appli- 
cation made  by  or  against  any  person,  then 
the  proceeding  may  ba  taken  or  the  applica- 
tion may  ba  made  by  or  against  any  person 
claiming  under  him." 

It  follows  as  logical  corollary,  if  we 
may  say  so,  that  the  proceedings  now 
being  taken  in  execution  of  the  rent 
decree  of  1924  may  be  and  are  rightly 
taken  against  the  appellant.  This  dis- 
poses of  the  suggestion  that  a  second  suit 
may  be  open  to  the  respondent  against 
the  appellant  for  the  recovery  of  the 
same  arrears  of  rent  for  which  the  de- 
cree had  been  obtained  in  the  year  1924 
against  the  original  under-proprietors.  If 
the  appellant  is  a  person,  claiming  under 
the  original  under-proprietors  as  we  think 
he  is,  the  second  suit  as  against  him  will 
obviously  be  barred  by  the  provisions 
of  S.  11,  Civil  P.  C.  The  appeal  fails 
and  is  dismissed  with  costs. 

S  N  /U.K.  Appeal  dismissed. 
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(a)  Guardian!     and   Wardi   Act,   S.     48— 
Minor  declared  to   have   attained  majority- 
Court  cannot  again  interfere   to  correct  age. 

After  a  minor  was  declared  to  have  attained 
majority  by  Court,  tha  Court  again  entertain- 
ed an  application  for  correcting  the  age. 

Held:  that  the  Oourt  had  no  right  to  inter- 
fere in  the  matter  as  it  was  funotua. 

[P  356  G  2] 

(b)  Cluardiani    and    Wards     Act,    S.  31— 
Absence    of   enquiry    dors    not    vitiate  good 
bargain. 

Where  a  Judge  in  a  case  in  which  an  en- 
quiry ia  necessary  allows  through  his  re- 
miaaness  a  transaction  to  take  place  to  the 
detriment  of  the  minor  the  sanction  which  he 
baa  given  ia  not  a  bar  to  a  re-oponing  of  tho 
transaction.  But  apart  from  the  fact  that  the 
law  itself  does  not  order  an  inquiry,  absence 
of  inquiry  would  not  vitiate  the  transaction 
if  the  Judge  haa  been  able  to  conclude  a  good 
bargain.  [P  357  0  2] 

M.   Wasim  and   Bameshari  Dayal — 
for  Appellants. 

Ghulam    Hasan,     K     P.    Misra,   and 
Hardayal — for  Respondents. 

Judgment. — This   is   a  plaintiff's  ap- 
peal.    The  facts   are  as   follows.      The 
plaintiff  Chuudhury  Sajid  Husain  is    the 
son  of  the  late  Ohaudhury  Kazim  Husain, 
a  Shia  gentleman   of   position,    who  was 
the  brother   of    the   late  wife  of  tho  late 
Raja     of       Mahmudabad.        Chaudhury 
Kazim  Husain  died   on   30th  September 
1913.     He  died   possessed    of  a  share  in 
the  village  Palhri,  a   share  in  the  village 
Farathia,  the  whole  of  the  village  Biha- 
durpur     and     a     house    at      Muftigunj, 
Luoknow.     It   appears  that  the  whole  of 
this   property  descended     to     his     sons 
Ghaudhury  Mustafa  Husain  and    Chaud- 
hury    Sajid    Husain     Shortly    after    his 
death    Mustafa   Husain    applied   to    be 
made    guardian  of    the   person  and  the 
property   of    his   younger  brother   Sajid 
Husain  and  on  the    16th    October   1914, 
he,wa.s    appointed  (Ex.  8)     the  guardian 
of  his  brother's  person  and  property    by 
the   District  Judge  of  Luck  now.     When 
he  applied  for  the  guardianship  he  stated 
that  Sajid  Husniin  had  been  born  on    the 
25th   April    1903,    and     this  statement 
was    accepted     by  the   District     Judge. 
The    property    of    the    late    Ohaudhury 
Kazim  Husain    was   heavily. encumbered 
and  he   had   in  addition   left   unsecured 
debts.     It   is  quite   clear   on   the  evid- 
ence    that    the    property     was     practi- 
cally     bankrupt     property.      All      the 
Tillages    were   encumbered,    Bahadurpur 
being   mortgaged     with     possession   for 
Us.  28.000     The  income    available   for 


family  use  consisted   only  of  the  profits 
of   Rs    2,060  a  yeai   from   Palhri   and 
Rs.  782   from  Parathia,   that   is  to  say, 
Rs.  2,842,  Bahadurpur   produced  a  profit 
of  Rs.  950  a  year  but  that  was,  of  course, 
enjoyed  by    the  mortgagee  in  possession 
and  the  family   could   derive   no  benefit 
from    Bahadurpur   until    Rg.  28,000  had 
been  paid.     We   find    that    on  21st  Sep- 
tember 1915  (Ex.  A- 17)   Mustafa  Husam 
approached    the  District   Judge  with  an 
application  in  which  he   stated  that    the 
total    debts    were    then     Rs     77,166-2-0 
ouu  of   which   Rs.   49,466  were  bearing 
interest.     The   rate   of   interest  charged 
was    something    more    than    5    per  cent 
but  evon  at  5    per   cent     the    interest  on 
the  Rs.  49,466   would   have   come  appro- 
ximately  to   Hs.   2,500   and   this  would 
have  left  Rs.  342   only  for  the  support  of 
the  two  sons  and  their  family      In  these 
circumstances  Mustafa  Husain  submitted 
a   very  reasonable    proposal     that    such 
rights  as  the  family   retained   in  Palhri 
should   be   sold.     Ex.  A   shows  that  the 
office  of    the   Judge   reported   favourably 
on    the  proposal   and   in   Ex.   A-26   the 
District  Judge  on    28th  September  1915, 
sanctioned  the   sale   as  far   as  the  minor 
was   concerned.      However,    no    one  waa 
found  who  was    ready  to  purchase  Palhri 
and  on  24th   January    1916,  the  District 
Judge    then   holding    the   office   was  ap- 
proached   by   Mustafa    Husain  in  an  ap- 
plication    (Ex.  6)   with     an    alternative 
suggestion    that    Bahadurpur   should    be 
sold. 

In   Ex.  A-8  the   office  wrote    a  report 
as    to    this    application      and    (Ex.    A-9) 
Mustafa  Husain  was  examined  before  the 
Judge  and  he  stated    that    he    could    get 
Rs.  37,000    for    Bahadurpur      In    Ex.    2 
the  District  Judge   sanctioned  the  sale  of 
Bahadurpur  for  Rs.  37,000   but  Bihadur- 
pur  was  eventually  sold  on  2Lst  February 
1913  under  Ex.   A-l    for  Rs.  37,200.     By 
this   sale    the  estate   satisfied  the  mort- 
gage  on    Bih&durpur    and    obtained   for 
the  equity  of  redemption   after   paying 
the  costs  of    the   transfer  a  sum  of  nearly 
Rs.  9,000.     As   we   have   already   stated 
the  income     of     Bahadurpur  was    only 
Rs.  850.     Thus  the  property  was  sold  for 
cash  for  nearly  40  years'  purchase.     Pal- 
hri   was    already      mortgaged    under    a 
simple   mortgage.       A    suit    had    been 
brought  on    the   mortgage   and    a  decree 
was  passed   on   15th  June   1916,    and  it 
was  found   impossible  to  redeem.    The 
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share   in   the   village  was    not  actually 
sold  unbil  the  21st  May  1919,  when    (see 
the  sale  certificate   Ex.  A-57)  the  actual 
price  obtained    was    Rs.    56,573    which 
satisfied    the  decretal   amount   and   left 
nothing  over      Palhri    thus    was  sold  for 
about  28    years'   purchase.     Before  that 
sale,    however,    a    third    sale    had  taken 
place.     Bahadurpur  had  gone.     A  decree 
had  been  passed  against  Fa.lhri  but  there 
was  no   meains   of   satisfying   it   ttnd  the 
share  in    Parathia,    which    WAS    also  en- 
cumbered, alone  was  left      On  8th  Janu- 
ary 1918,  the  Maharaja    of  Mahmudabad 
who  is  a    relation  of  these  persons,  pur- 
chased    the     share     in     Parathia    for 
Kg.  23,400.     At   this     time  as  a  result  of 
the  sale  of   Parathia   the  family  was  left 
with    their   house     in    Muftigunj,    their 
debts   paid   and   a   few   thousand  rupees 
over.     As  we  have  already  noted  Mustafa 
Husain  had  in    his    application  (Ex  A- 5) 
stated  that  Sajid  Husain   had  been  born 
on  25th  April   1903.    After  the  debts  had 
been  paid  and  a  certain  amount  of  money 
had    accumulated      an    application     was 
presented  to  the  District  Judge  on  behalf 
of    Badrunnisa,  a  sister  of  Sajid    Husain, 
to  the  effect  that  Sajid  Husain  had  really 
been    born     about     1900   and    was   over 
20  years  of  age  at  the  time.  Sajid  Husain 
countersigned     this     application      It     is 
Ex.  A-26  and  dated  15th  December  1921. 
In   addition    Sajid  Husain   presented  an- 
other    application   (Ex.    A-14)   on    16th 
December   1921,   to   the  same  effect.     A 
medical    certificate  was  produced  from   a 
certain     Captain   E.   G.   Pandali.     This 
certificate    is    Ex.  A  12.     Captain  E.    G. 
Pandali  was  called  as  a  witness  (see   Ex. 
A-16).     He   deposed  on   20th     December 
1921,  that  he  had  examined  Sajid  Husain 
who    was   over    20  years  of  age  and    as    a 
result    the  District  Judge   Mr.   Sherring 
passed     the   order   (Ex.    A-15)  .on     20th 
December  1921 

"Sajid  Ilajaia  IB  declared  a  major.  The 
Bank  bo  be  informed  that  Sajid  Huaain  is  now 
major  and  can  deal  with  his  own  property. 
The  guardianship  now  ceasea  to  exist.  File." 
Sajid  Hussain  obtained  a  substantial 
amount  of  money  on  the  finding  that  his 
age  had  been  incorrectly  recorded.  He 
was  then  taken  to  have  been  born  about 
1900.  Any  suit  to  set  aside  the  sale  of 
Bahadurpur  wonld  have  had  to  be  filed 
before  the  end  of  1924.  After  any  suoh 
suit  had  become  timebarred  on  this 
computation,  Saijd  Husain  executed  a 
jale-deed  on  29th  May  1925,  in  favour  of 


Bhola  Prasad,  a  Eurmi  who  resides  in 
Luoknow  District,  by  which  he  agreed  to 
transfer  to  him  four  annas  out  of  his 
eight  annas  in  Bahadurpur  for  a  consider- 
ation of  Ra.  500  upon  the  understanding, 
that  Bhola  Prasad  would  finance  all  liti- 
gation to  get  the  sale  of  Bahadurpur  set 
aside.  The  sale-dead  in  question  is  Ex  3, 
After  he  had  executed  this  sale-deed  he 
apparently  changed  his  mind,  for  we  find 
that  on  22nd  May  1926,  ho  brought  a 
suit  against  Bliohi  Prasad  to  have  this- 
sale  Ex.  3  set  aside  on  the  ground  that 
its  execution  had  been  obtained  from  him 
by  duress.  Then  he  changed  his  mind 
again  and  withdrew  that  suit  on  14th 
July  1926.  On  1st  September  1921,  he 
applied  to  the  District  Judge  of  Luuknow 
who  was  then  Mr.  Cu  nmg  to  correct  the 
date  of  his  age  We  have  little  difficulty 
in  understanding  how  Mr.  Guming  formed 
the  conclusion  that  he  had  any  right  to 
interfere  in  the  matter  when  he  was 
clearly  functus  but  he  passed  on  28th 
October  1926,  an  order  Ex  4.  This  U 
his  order: 

"The  above  statement  of  ox-guardian  is  sup- 
ported by  bho  record,  Let  the  age  ba  corrected 
accordingly.  The  age  originally  stated  in  the. 
guardianship  application  of  22nd  (sicy  Septem- 
ber 19L4,  being  rasborad.  Tha  parbioi  having: 
come  to  terms  ou  the  other  matters  between 
them  the  papers  OAQ  ba  filed". 

Now  it  is  to  be  noted  that  in  these 
proceedings  Ch&uduri  Mustafa  Husiin 
was  a  party.  This  ia  noticeable  in  view  of 
the  fact  that  Chauihuri  Mustafa  Husain 
although  summoned  three  timog  to  give 
evidence  in  the  present  case  refussri  to 
appear  The  next  stage  in  those  proaeeJ- 
ings  wag  the  filing  of  the  suit  out  of 
which  this  appe-il  ha«a  arisen.  It  was 
filed  on  13th  January  1927.  The  learned 
trial  Judge  arrived  at  the  conclusion  thut 
the  suit  should  succeed  on  the  merits, 
but  that  it  had  to  be  dismissed  because  it 
had  been  filed  more  than  three  yoirs- 
after  Sajid  Husain  had  attained  majority. 
The  dismissal  would  of  course,  be  un- 
avoidable .however  good  the  case  had  been 
in  the  matter,  if  it  had  been  filed  after 
limitation.  But  in  suoh  event  some  sym- 
pathy might  have  been  excited.  But  we 
are  not  diaposed  to  extend  any  sympathy 
to  either  of  the  plaintiffs  in  the  present 
matter,  as  we  find  that  the  suit  should 
not  have  suooeeied  on  the  merits  even 
had  it  been  filed  within  limitation,  The 
learned  counsel  for  the  respondents  have 
taken  in  our  view  a  very  proper  course* 
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in  supporting  the  judgment  of   dismissal 
on    grounds   which  were  decided  against 
him  in  the  trial  Court.  The  view  taken  by 
the  learned  trial  judge  upon  the  merits  is 
as  follows.     He  considers  that  there  were 
two  defects      The   first   defect   was  that 
Mr.  Sherring  had  made    no    inquiry,  and 
this   abstention  in    his    opinion  vitiated 
the  permission   to  sell   under   S.  31    (l), 
Guardians   and   Wards    Act    (8  of  1890). 
He  further   went   on   to   find    that   the 
order  of  Mr   Sherring    was    defective    in 
form    in   certain    particulars   because   it 
did   not    recite    the     advantages    to     be 
gained  by  the  minor,  and    because  it   did 
not  describe  with  particularity   the  pro- 
perty to    be    sold.     He     considered    the 
first   objection   fatal    to    the   validity  of 
the  transfer.     HQ   considered    the  second 
objection  immaterial.     He   added,    how- 
ever, a  conclusion    that    the   transaction 
had  not  been  for  the  benefit  of  the  minor 
and    that    both    legally    and     fairly    he 
ought  to  be   permitted  to    set  aside    but 
as  he  also  arrived  at  the  conclusion    that 
the  vendee   Abdul   Ra,him  had  acted  per- 
fectly    honestly   and    had    paid    up    the 
price  in  full,  his  view  was  that  the  minor 
could    not    set    the  transaction   aside  as 
far  as  he  was  concerned  without  refund- 
ing a  moiety  of  what  Abdul  lUhim    had 
paid.     To  take  the  last  point  first  as   we 
consider  it  the  most   important,     we  are 
unable   to    follow     the   learned    Judge's 
reasoning   or  his   view   in    respect  of  the 
transaction      To  us    it  appears   that  Mr. 
Sherring    acted  in    the  best  possible    in- 
terest of  the  minor   and   secured   an  ex- 
traordinarily good  price  for    Bahadurpur. 
The  learned  trial  Judge    has  s<iid  that 
a.9    Bihadurpur    is   neir    Lucknow    and 
is  connected  with  it  by  a    metalled  road 
the  property  there  is    likely    to  increase 
in  value.     There  is   no  doubt   force   in 
this  remark,  but  the   learned  Judge  has 
failed  to  satisfy  us,  even  if    the  property 
was  likely    to    increase    in  value   that  a 
vendor    should    be    dissatisfied    with    a 
price  equivalent  to  forty  times  the  annual 
value  of   the  property,    that  is,  the   rate 
which  Sa]id  Husain  received  from  Abdul 
Ha  him      We   consider   that  -Mr.     Sher- 
ring   managed    this   bankrupt   estate  of 
Kazim  Husain   with   great  intelligence. 
If    matters    had    been     allowed  to    take 
their   course   and    no   property  had  been 
sold,    the   result    would   have  been  that 
Palhri  and   Parathia   would  have  pissed 
out   of   the   hands  of   the  family  having 


been  sold  in  execution  of  civil  Court; 
decrees,  the  house  in  Muftigunj  would 
have  gone  also  and  the  family  would 
have  been  left  with  nothing  except  the 
equity  of  reiemption  in  Ba,hadurpur  and 
would  have  been  kept  out  of  posses- 
sion until  they  had  been  able  to 
obtain  Rs.  28,000.  The  equity  of  re- 
demption in  Bahadurpur  was  no  doubt 
worth  something  but  it  is  quite  possible 
that  if  the  interest  had  been  allowed  to 
accumulate  too  long  on  the  other  debts 
the  equity  of  redemption  in  Bahadurpur 
would  also  have  been  attached  and  sold. 
Thus  a  business  management  which 
resulted  in  the  payments  of  all  the 
debts,  the  preservation  of  the  house  in 
Muftigunj  and  an  accumulation  of  a  rea- 
sonable amount  of  ready  money  was  a 
business  arrangement  to  be  commended 
and  not  to  be  condemned  We  look  at 
the  transaction  of  sile  of  Bihadurpur  as 
eminently  in  the  interests  of  Sajid 
Husain. 

We   now  take  tho    next   point.     The 
learned  trial  Judge  is  of  the  opinion  that 
the   permission   given   by    the    District 
Judge  was  worthless  because  he  made  no 
proper  inquiry.     We  do  not   propose   to 
go  into  the   question,  as   to  how  f*r    the 
previous   decisions  of  the  Judicial  Com- 
missioner's  Court   have   laid   down  the 
law  correctly  as  to  the  necessity   of  such 
inquiry  or  the  manner  in  which  it  ought 
to  be    conducted.     It  is  clear  enough  on 
broad  principles  that  where  a  Judge  in  a 
case    in   which    an    enquiry  is  necessary 
allows  through  his  remissness  a  transac- 
tion   to    take    place    to  the  detriment  of 
the   minor   the   sanction   which   he  has 
given  is  not  a  bar    to  a   re-opening  of  the 
transaction.     But    apart    from    the   fact 
that   the   law  itself   does   not   order  an 
inquiry,    absence   of    inquiry    would  nob 
vitiate  the   transaction,  if  the  Judge  has 
been   able   to   conclude   a   good  bargain 
To  suggest  that  such  transaction  should 
be  set  aside  when  the  Judge  had    obtain- 
ed for  the  property  having  had   sufficient 
intelligence  to  obtain  such  a  price  with- 
out  miking   an  enquiry,   is    not  in   our 
opinion   justified    by   anything     in    the 
Guardians   and   Wards    Act  or  anywhere 
else.     However,    it    is  not   necessary  for 
us  to  expitiate  on  this   point   as  we   are 
of  opinion    that   on  the  facts    the  Judge 
wade     sufficient     inquiry.     It    is    only 
necessary    to  look    ab    the    inquiry  that 
was  made  before   Mr.  Hamilton  in   1915 
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fco  show  that  at  the  time  that  Mr.  Sherr- 
ing  passed  his  order  he  had  on  the  file 
materials  compiled  in  a  previous  inquiry 
which  were  sufficient  for  the  purpose  of 
his  order.  As  to  the  formal  defects  to 
which  the  learned  trial  Judge  adverted 
but  which  he  did  not  consider  sufficient 
to  invalidate  proceedings  we  have  only 
to  say  that  those  defects  were  formal 
and  that  we  agreed  with  the  view  of  the 
law  taken  by  the  learned  trial  Judpe  in 
respect  of  them.  We  find  that  even  if 
the  suit  had  been  in  time  it  would  have 
failed  not  only  under  the  provisions  of 
S  48,  Guardians  and  Wards  Act  but 
because  on  the  merits  the  transaction 
was  eminently  for  the  benefit  of  the 
minor  and  was  conducted  in  a  regular 
and  proper  manner.  Why  Sajid  Husain 
and  the  speculator,  who  is  financing 
these  proceedings  should  have  wished 
to  institute  them  we  are  not  in  a  posi- 
tion to  say  Possibly  the  learned  Judge 
is  correct  and  the  property  has  risen 
very  much  in  value  since  191G. 

We  now  come  to  the  last  point  which 
in  view  of  our  previous  decision  is  really 
unimportant  Has  the  suit  been  rightly 
dismissed  as  time  barred?  While  we 
consider  that  there  is  force  in  the  argu- 
ment that  there  was  very  little  reason 
for  Mustafa  Husain  to  mis-state  his 
brother's  age  in  Ex  8  we  find  that  upon 
the  facts  it  is  impossible  to  arrive  at  a 
conclusion  different  from  the  conclusion 
of  the  learned  trial  Judge.  The  evidence 
in  support  of  the  allegation  that  Sajid 
Husain  was  born  in  1902  is  oral  evidence 
consisting  of  the  evidence  of  Murntaz 
Husain,  Akbar  Ali,  Usman  Ali,  Sughra 
Begum  mother  of  Sajid  Husain  and  Sajid 
Husain  himself.  The  learned  trial 
Judge  has  disbelieved  the  evidence  of 
Mumtaz  Husain  We  consider  that  he 
has  disbelieved  him  rightly  The  state- 
ment of  this  witness  appears  to  us  to  be 
completely  unreliable  We  have  exa- 
mined the  evidence  of  Akbar  Ali  and 
Usman  Ali  and  we  find  their  statements 
equally  unreliable.  The  lady  Sughra 
Begum  was  disbelieved  by  the  learned 
Judge  and  rightly  disbelieved. 

It  is  difficult  to  describe  the  evidence 
of  Sajid  Husain  dispassionately,  as  upon 
his  own  showing  he  was  ready  to  perjure 
himself  upon  any  occasion  when  he 
thought  it  suited  him.  His  evidence 
was  of  course  worthless.  There  re- 


mains nothing  except  the  fact  that  in 
the  original  application  and  in  the 
original  order  he  was  stated  to  have  been 
born  in  1903.  The  statement  was  that 
of  Mustafa  Husain,  who  has  constantly 
refused  to  give  evidence  in  the  case. 
Against  this  thero  is  the  evidence  of 
Dr.  Varraa  D  W.  G  to  the  effect- 
that  in  his  opinion  Sajid  Ilusain  was  at 
least  29  years  old  when  he  examined 
him  in  1927.  We  see  no  reason  to  dis- 
trust Dr.  Varraa's  evidence  We  have 
considered  all  the  evidence  on  the  ques- 
tion of  age  and  we  have  no  hesitation  in 
agreeing  with  the  view  of  the  learned 
trial  Judge.  One  point  remains  There 
was  filed  before  us  to-day  an  application 
to  file  certain  documents  and  to  produce 
witnesses  to  prove  them.  This  is  an 
application  under  O.  41,  R.  27,  Civil 
P.  C  to  produce  additional  evidence  in 
the  appellate  Court.  The  evidence  in 
question  was  not  put  before  the  trial 
Court  and  so  there  was  no  question  of 
the  trial  Court  having  refused  to  admit 
it.  We  certainly  do  not  require  this 
evidence.  Sajid  Ilusain  has  staled  that 
he  was  not  aware  that  these  documents 
were  in  existence  at  the  time  that  he 
filed  hia  appeal.  We  have  only  his  word 
for  it  and  we  have  found  no  reason  to 
trust;  him  upon  any  subject  It  is  per- 
fectly clear  to  us  that  he  had  every  op- 
portunity of  knowing  of  the  existence  of 
these  documents  before  the  case  was 
decided  in  the  trial  Court.  We  refuse 
to  permit  him  to  produce  this  addi- 
tional evidence.  As  a  result  the  appeal 
is  dismissed  with  costs. 


M.N./RK. 


Appetil  dismissed. 
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STUART,  C.  J.  AND  RAZA,  J. 

Deputy  Commissioner,  Gonda  —  Defen- 
dant— Apppellant. 

v. 

Karimdad  Khan  and  others — Plain- 
tiffs— Respondents. 

Second  Appeal  No  134  of  1928,  De- 
cided on  22nd  August  1928,  against  de- 
cree of  Addl.  Dist.  Judge,  Oonda,  D/- 
12th  January  1928. 

(a)  U.  P.  Land  Revenue  Act,  S.  4  (15)— 
Decree  granting  birt  rights  under  Circular 
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2  of  1861    grant!   under     proprietary  rightf 
— Land  Tenures — Birl. 

A  decree  granting  birfc  rights  under  the 
provisions  of  Circular  No.  2  of  1861  is  neces- 
sarily a  grant  of  under-proprietary  rights 
whether  under-proprietary  rights  are  or  are 
not  specially  mentioned,  and  if  a  Settlement 
Officer  forming  his  own  opinion  as  to  what 
the  Circular  meant  proceeded  to  give  title  as 
birtias'to  persona  under  the  provisions  of 
that  Circular  that  title  can  only  be  held  to 
be  title  as  the  under-proprietor  .  A.  I.  R  1922 
P.  C.llRcl.,  on.  [P3UC  3] 

(b)  Land  Tenure! — Non  transferable  hold- 
ing—  Hereditary  right  proved — Trantferabi- 
lity  can  be  presumed. 

Where  a  man  is  proved  to  have  heriditary 
rights  and  there  is  nothing  to  show  that  they 
are  non-transferable  they  musi  be  presumed 
to  be  transferable.  [P  361  C  1] 

H.  K.  Ghose  and  M.  Wasim — for  Ap- 
pellant. 

Badha  Krishna — for  Respondents 
Judgment. — This  is  a  second  appeal 
by  the  defendant,  the  Deputy  Commis- 
sioner of  Gonda,  in  his  capacity  as  re- 
presentative of  tho  Court  of  Wards 
managing  tho  Ajudhia  Estate  against 
the  decision  of  both  Courts  that  the 
plaintiffs-respondents  have  under-pro- 
prietary rights  in  Pura  Saif  Khan  hamlet 
of  Umodjofc,  Gonda,  District.  The  title 
of  the  plaintiffs-respondents  is  based 
solely  upon  a  decree  of  tho  Settlement 
Court  of  Gonda  District,  dated  30th 
September  1871.  Under  this  decree 
their  predecessors-in-interest  wore  given 
certain  rights  in  that  hamlet.  The  sup- 
perior  proprietor  of  the  hamlet  was  the 
Maharaja  of  Ajudhia.  These  rights  were 
continually  challenged  by  the  Ajudhia 
Estate.  A  history  of  the  attacks  upon 
the  plaintiffs  and  thair  predecessors-in- 
interost  is  given  in  the  decision  of  Mr. 
Pirn,  Junior  Member  of  the  Board  of 
Revenue  dated  25th  August  1925,  (Ex. 
A-4).  The  decree  was  passed  in  1871. 
In  1875  the  Ajudhia  Estate  endeavoured 
to  eject  the  decree-holders.  The  Estate 
failed.  In  1898  tho  Ajudhia  Estate  again 
endeavoured  to  eject  one  of  their  number. 
That  attempt  again  failed.  In  1903  dur- 
ing tho  progress  of  the  then  settlement 
the  plaintiffs'  predecessors  who  claimed 
to  be  under-proprietors  in  -  the  hamlet 
and  admitted  their  liability  to  pay  rent 
to  the  superior  proprietor,  applied  to  the 
Settlement  Officer  asking  him  to  fix 
their  rents.  The  Ajudhia  Estate  ob- 
jected. The  case  for  the  Ajudhia  Estate 
was  that  the  estate  had  a  right  to  fix  the 
rents  of  these  persons  as  it  pleased  and 


that  no  Court  should  be  allowed  to  in- 
terfere with  that  right.  The  question 
was  decided  against  the  estate  and  no 
appaal  was  preferred.  In  1905  tho  Estate 
again  endeavoured  to  challenge  the  title, 
It  came  into  Court  and  asked  for  a  de- 
claration that  the  plaintiffs'  predecessors 
were  ordinary  tenants  and  such  birt 
rights  as  they  might  have  had  lapsed. 
That  suit  was  dismissed.  It,  however, 
happened  that  at  no  time  had  the  plain- 
tiff's predecessors  been  recorded  as 
under-proprietors.  They  have  been  re- 
corded as  birtdars.  In  the  1903  Settle- 
ment an  entry  had  been  made  in  the 
khewat  which  was  opposed  to  the  terms 
of  the  1871  decree  and  the  decision  of 
the  Settlement  Officer.  This  entry  was 
that  they  were  ordinary  tenants.  The 
omission  to  enter  them  as  under-prop- 
rietors affected  them  in  1914  when  they 
attempted  to  partition  the  mahal  Tho 
Board  of  Eovenue  found  that  they  were 
not  under-propriefcors.  The  last  attack 
made  by  the  Ajudhia  Estate  upon  the 
plaintiffs  is  thus  described  by  Mr.  Pirn 
in  his  judgment  • 

"In  the  present  litigation  the  Estate  haa 
tried  new  tactics.  Abandoning  tho  -obviously 
hopeless  attempt  to  eject  by  notice  it  served 
a  notice  on  the  appellants  to  pay  an  enhanced 
ront  which,  however,  had  boon  found 
in  the  first  Court  to  bo  reasonable  and  ou 
their  refusal  to  pay  it,  have  brought  a  suit 
under  S.  52  on  the  basis  of  the  conditions  of 
re-entry  laid  down  in  tho  Battlement  decree  of 
1871." 

This  attempt  has  been  successful  as 
far  as  the  rovanuo  Courts  are  con  car  n  ed 
for  in  spite  of  the  fact  that  tho  Settle- 
ment Court  in  1903  had  laid  down  dis- 
tinctly that  tho  rents  were  to  be  fixed 
by  the  revenue  Courts  and  not  by  the 
Estate,  the  refusal  of  the  plaintiffs  to 
pay  a  rent,  which  whether  reasonable  or 
not,  the  Estate  on  the  previous  decision 
had  no  right  to  fix  has  resulted  in  a  de- 
cree for  their  ejectment.  But  they  have 
not  been  ejected  actually  and  are  still 
in  physical  possession  of  the  property. 
They  then  instituted  the  present  pro- 
oeedings  in  the  civil  Courts  for  a  declara- 
tion that  they  are  not  tenants  but  under- 
proprietors.  They  have  sue  coed  eel  in 
obtaining  a  declaration  that  they  »re 
under-proprietors.  If  this  decree  is  up- 
held they  cannot  be  ejected  by  the 
revenuo  Courts  and  will  be  permitted 
to  hold  the  land  as  they  have  all  along 
held  it.  The  Courts  below  have  devoted 
considerable  trouble  to  the  decision  of 
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he   somewhat     complicated    facts    and 
have  displayed  grej.t  skill  in  considering 
the  evidence  and  applying  the  law  there- 
o. 

The  decision  of  this    appaal    turns    in 
the  miin    oa    the    construction    to    be 
placed  upon  the  decree  of  1871        Before 
we  consider  its  terms  it  is    necessary    to 
note  the  definition  of  "under-proprietor" 
in  the  Oudh  Rent  Act.     An    under-prop- 
riefcor  is  a  person  possessing  a    heritable 
and    transferable    right    of    property    in 
land  for  which  he  is  liable  or    but    for  a 
contract  or    decree   would     be    liable    to 
pay  rent.     We  now  come  to    the    litiga- 
tion of  1871,     The  judgment    on    which 
the  decree  is  founded  gives  a    sufficiently 
full  account  as  to    how    that    case   cirne 
into  being      The  plaintiffs  in    that    case 
who    were   the   predesessors-in-interest 
of  the  present  plaintiffs  came   into  Court 
on  the  assertion  that    in  the  year   1203 
Fasli  (a  year  which  corresponds  to  1796 
A.  D.)  a   certain    Hani    Bhagwant    Kuar 
had,  in  consideration  of  the    payment  of 
Rs.    500,    given    to    their    ancestor  un- 
named a  birt  right  in  the  hamlet.       The 
right  carried  with    it    the   privilege    to 
the  birtias  of  deducting  by     way  of    dah- 
yak  one-tenth  of    the    rent    assessed    on 
the  hamlet.     The  plaintiffs  in  that    liti- 
gation  continued   that   as  the    Ajudhia 
Estate,    which    had   since   acquired    the 
Tillage  refused  to  recognize    their   rights 
they  had  come  to  the   Settlement   Court 
to  have  their  rights  defined  and  enforced. 
The  reply  of  the  Estate  was    a   complete 
denial      The    judgment    continues  that 
the  plaintiffs  were  unable  to  produce  any 
document    granting     them    such   rights 
such  a  failure    would   not    be  surprising 
if  the  rights    had   been    granted    in   the 
year  1796,  and  that   as    there    had    been 
no  real  proof  one  way    or    another,   the 
parties  had  consented    to    abide    by   the 
statement    of  the   Patwari    Shiam    Lai 
and  that  Shiam  Lil    had    deposed,    after 
examining  such  papers  as  he    had  in  his 
possession,    that    it    was  an    undoubted 
fact  that  the  plaintiff*  wore  the  birtdars 
of  the  village      He  continued    that    Saif 
Khan  was    the   founder    of    the    hamlet 
Fura  Saif  Khan  that  he  was  the  ancestor 
of  the  plaintiffs  and  that  he  had  founded 
the  hamlet   some   seventy   years   before, 
having  obtained  a  birt  contingent  on  his 
cutting  down  the  jungle  and    reclaiming 
the  land.     The  terms  of    the    birt    were 
that  the  birtdars  were  to    retain    posses- 


sion on  payment  of  the  rent  fixed  by 
the  tiluqdar.  The  rent  was  to  be  fixed 
in  the  following  way.  Tue  jama  was  to 
bo  at  prevailing  rates  and  the  birtdars 
were  entitled  to  deduct  from  the  pre- 
vailing rates  one-tenth  on  account  of 
their  d  ah  yak  right.  This  was  the  state- 
ment of  the  patwuri  and  upon  this  stite- 
rnent  the  Settlement  Ollicer  decreed  the 
oaso.  The  words  of  the  Effective  part 
of  the  judgment  are  these  : 

"Therefore,  tho  plaintiff?'  birt  rights  and 
possession  within  limitation  having  Loan 
established  on  tho  evidence  in  the  manner 
required  by  Circular  No  '2  of  1861,  ib  is 
ordered  that  a  decree  in:iy  bj  passed  in  favour 
of  the  plaintiffs  Fateh  Khan  and  Amir  Khan 
and  their  co-sharers  for  continuance  of  their 
possession  ovor  Pur  a,  Saif  Khan  included  in 
Urmdiot,  Pargana  Gonda.  the  dahyak  rights 
bo  bo  deducted.  Thu  defendant  shall  have 
power  to  ,139333  and  alter  tho  jama.  Tho 
plaintiffs'  right  of  cUhyak  shall  be  calculated. 
If  tho  plaintiffs  doclino  to  accept  tho  rate  as- 
s^ied  by  the  taluqdar  he  will  have  tho  power 
to  take  the  village  under  his  direct  manage- 
ment, bub  in  that  case  the  plaintiffs  shall  be 
entitled  to  recover  ono  tenth  AS  dayhak  from 
the  jama  BO  collected.  The  taluqdar  will  have 
to  pay  this  "dahyak  at  Cha  close  of  the  year." 

To  a  certain  extent  the  question  as  to 
the  nature  of  the  birt  rights  so  con- 
ferrel  hj,s  baea  decided  between  the  par- 
ties for  in  the  litigation  of  1905  to  which 
we  have  air aa,l y  referred  in  an  appeal 
brought  by  the  Ajudhia  Estate  against 
the  prelecessors-in-interest  of  the  pre- 
sent plaintiffs  it  wis  decided  in  the 
Judicial  Com  mi usi oner's  Court  on  3rd 
September  1907  (Second  Civil  Appeal 
No.  565  of  1906)  that  the  predecessors- 
in-interest  of  the  plaintiffs  had  the 
rights  of  birtias  (or  birtdars)  under  the 
decree  of  1871.  The  Second  Additional 
Judicial  Commissioner,  who  .decided  the 
appeal,  said  in  his  judgment  : 

"It  doea  not  appear  to  ma  to  be  open  to 
question  that  tho  present  defendants  have  ac- 
quired heritable  rights  undor  the  Settlement 
decree  of  1871.  The  fact  that  the  defendants 
were  not  recorded  as  birtdars  or  under  prop- 
rietors until  the  year  of  1903  is  of  little  im- 
portance. The  rights  conferred  by  the  decree 
of  1871  cannoc  bo  affected  by  the  ommission 
to  have  the  decree-holders  recorded  in  the 
village  paoers  as  birtdars." 

It  is  true  that  the  Judicial  Commis- 
sioner's Court  did  not  arrive  at  any  deci- 
sion as  to  the  exact  state  of  the  predeoes- 
sor-in-interest  of  the  plaintiffs  In  other 
words  while  deciding  that  they  had  here- 
ditary rights  the  Judicial  Commissioner's 
Court  expressed  no  opinion  as  to  whether 
they  had  transferable  rights. 
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In  determining  whether  in  addition  to 
hereditary  rights  they  had  also  trans- 
ferable rights,  apart  from  the  argument 
that  where  a  man  ia  proved  to  have  here- 
ditary rights,  and  there  is  nothing  to 
show  that  they  are  non-transferable  they 
mustjbe  presumed  to  be  transferable,  it 
is  necessary  to  examine  the  decree  of 
1871  from  another  point  of  view.  That 
decree  was  passed  under  the  provisions 
of  Circular  No.  2  of  18G1  which  the 
Settlement  Officer  lias  misdescribed  as 
Circular  No,  2  of  1862.  It  is  a  Circular 
which  was  known  as  the  Record-of-Rights 
Circular  and  refers  in  pnras.  22  to  25 
particularly  to  birts  It  is  possible  to 
criticise  the  Chief  Commissioner's  des- 
cription and  definition  of  birts  which 
appears  to  us  not  to  be  accurate  alto- 
gether But  we  are  not  concerned  whe- 
ther he,  appreciated  the  nature  of  birts 
accurately  or  not.  We  arc  concerned 
with  the  effect  of  the  circular  in  respect 
of  Settlement  decrees  declaring  the  exis- 
tence of  birts.  The  paragraphs  having 
bearing  upon  the  ca.se  will  be  found  at 
p.  174  et  seq,  of  Sykes1  well-known  Com- 
pendium of  the  Taluqdari  Law.  It  is 
quite  clear  from  these  articles  that  the 
Chief  Commissioner  considered  what  he 
called  birts  to  be  under  proprietary 
tenures.  He  said  that  these  tenuree 
when  granted  by  the  taluqdar  for  money 
received,  will  be  maintained  as  represen- 
ting the  proprietary  rights  of  the  birtias 
who  by  purchase  have  acquired  the  posi- 
tion of  intermediate  holders,  and  as  con- 
stituting the  portion  of  the  profits  left 
them  by  the  taluqdar.  Here  he  was 
considering  only  the  case  of  what  are 
known  as  bai  birts.  Ho  proceeded  to 
discuss  what  he  called  birts  conferred  by 
favour  or  raiyati  birts  and  says  these 
birts  conferred  by  favour  or  raiyati  birts, 
as  they  are  styled  in  contradistinction  to 
the  former  or  bai  birts  are  not  birtsjin 
their  essential  characteristics,  but  are 
identical  with  the  rent  fee  grants  made 
fay  the  taluqdars  and  are,  therefore,  liable 
to  resumption  by  them  at  the  Regular 
Settlement  when  the  Government  will 
take  its  full  share  of  the  rental.  He  con- 
tinued in  para.  24 

"Where  the  birfcia  has  lost  possession  there 
ia  no  more  to  be  aaid.  We  are  nob  to  restore 
him.  Bub  the  Chief  Commissioner  IB  clearly 
of  opinion  that  the  birtiaa  who  were  found  in 
direct  engagement  with  the  Estate  at  annexa- 
tion or  who  have  uninterruptedly  held  whole 
villages  on  the  terms  of  their  pabtahs  under 


the  taluqdar  must  bo  maintained  in  the  full 
enjoyment  of  their  rights  in  subordination  to 
the  taluqdar." 

These  extracts  are  sufficient  to  justify 
the  conclusion  at  which  we  arrive  that 
the  Chief  Commissioner  dil  not  intend 
recognition  of  the  rights  of  birtias  unless 
those  birtias  were  ,under-proprietors  as 
opposed  to  tenants.  Thus  the  more  fact 
that  the  decree  of  1871  was  in  accordance 
with  Circular  No  2  of  1861  is  sufficient 
to  show  that  the  Settlement  Officer  in- 
tended to  declare  the  existence  of  under- 
proprietary  rights,  It  is  true  that  the 
Pat  war i  knew  nothing  about  the  existence 
of  the  bai  birt  which  tho  plaintiffs'  pre- 
dossors  had  put  forward  in  the  proceed- 
ings of  1871.  All  that  he  knew  was  that 
Sail  Khan  had  cut  down  the  ]ungle  A" 
birt  obtained  from  a  taluqdar  in  consi- 
deration of  cutting  down  jungle  and  clear- 
ing the  soil  was  known  as  a  ban  kati  birt 
or  ban  tarashi  birt  The  Chief  Commis- 
sioner in  the  circular  in  question  had  not 
taken  into  account  specifically  the  exis- 
tence of  such  birts  which  were  clearly  not 
what  he  called  raiyati  birts  or  rent  free 
grants  made  by  the  taluqdar  But  if  a 
Settlement  Officer  forming  his  own  opi- 
nion as  to  what  the  Circular  meant  pro- 
ceeded to  give  title  as  birtias  to  persons 
under  the  provisions  of  that  Circular 
that  title,  in  our  opinion,  can  only  be 
held  to  be  title  as  the  under-proprietor. 
The  learned  counsel  for  the  defendant- 
appellant  has  asked  us  to  distinguish 
this  case  from  the  case  of  Mohammad 
Abdul  Hasan  v.  Lachmi  Narain  (1). 

Mr  Pirn  distinguished  this  case  from 
that  case  and  it  was  on  the  distinction 
that  he  made  that  he  ordered  the  eject- 
ment of  the  plaintiff  We  are  not  of  opi- 
nion that  we  should  distinguish  this  case 
from  that  case  (1)  and  we  consider  that 
the  decision  of  their  Lordships  of  the 
Judicial  Committee  in  that  case  BO  far 
from  going  against  our  views  support  our 
views  That  case  was  a  case  of  a  ban 
kati  birt.  It  was  also  a  Oonda  case. 
It  was  not  the  'same  estate.  A  cer- 
tain person  had  claimed  rights  under 
a  ban  kati  birt  The  Settlement  Court 
had  decided  that  he  had  made  out  those 
rights  and  gave  him  a  decree  upholding 
his  possession  and  occupation  under  the 
provisions  of  Circular  No  2  of  1861  sub- 
jeot  to  the  condition  that  the  taluqdar 

(1)  A.  I.  R.  1922  P.  0,   41=49  All.  855=48   I. 
A,  2G7  (P.O.). 
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should  always  have  fche  power  to  renew 
the  patta  and  to  assess  the  jama  accord- 
ing to  the  practice  observed  during  the 
Shai  times.  The  Settlement  Officer  fur- 
ther declared  that  the  jama  should  bo 
fixed  at  pro  vail  ing  rates  and  that  birtdar 
should  be  entitled  to  deduct  from  it  ten 
per  cent,  ns  dahyak  dues.  Further  it  was 
stated  that  if  the  birtdar  took  any  objec- 
tion to  the  payment  of  this  jama  the 
taluqdar  should  be  allowed  a  right  of  re- 
entry, should  take  the  village  under  direct 
management  and  that  the  birtdar  should 
in  theso  circumstances  be  only  entitled 
to  receive  ten  par  cent,  as  dahyak  on  the 
jama.  The  similarity  up  to  this  point  is 
vary  marked.  But  there  is  one  distinc- 
tion on  which  the  learned  counsel  for  the 
appellant  has  laid  groat  stress.  In  that 
decree  tho  birtdars  were  described  as 
under- proprietors  and  the  present  decree 
says  nothing  on  the  subject  one  way  or 
tho  other.  Their  Lordships  of  the 
Privy  Council  while  holding  that  the 
birt  holder  was  an  under-proprietor  took 
into  consideration  the  fact  that  he 
wag  described  as  under  proprietor.  But 
at  p.  278  of  48  /.  A.  (Mohammad  Abul 
Hasan  Khan  v  Lachmi  Narain  (l)l  a 
reference  is  made  to  the  Circular  No  2  of 
1861,  which  supports  our  view,  that  a 
decree  granting  birt  rights  under  tho  pro- 
visions of  that  Circular  is  necessarily  a 
grant  of  under-proprietary  rights  whether 
under  proprietary  rights  are  or  are  not 
specially  mentioned. 

We  finally  revert  to  the  argument  that 
where  a  man  is  proved  to  have  hereditary 
rights  and  th.it  there  is  nothing  to  show 
that  they  are  non-transferable  they  must 
be  presumed  to  bo  transferable.  What 
are  the  facts  here?  It  is  admitted  that 
Saif  Khan  ab  the  beginning  of  the  nine- 
teenth century  brought  the  land  under 
cultivation  and  cleared  the  forest,  that  he 
settled  the  hamlet  and  populated  it  and 
that  for  over  seventy  years  he  and  his 
descendants  held  this  hamlet  on  payment 
of  rent  at  a  privileged  rate  to  the  supe- 
rior proprietor  This  position  has  con- 
tinued ever  since.  The  rights  enjoyed  by 
Saif  Khan  have  descended  as  hereditary 
rights  subsequently.  In  the  decree  there 
is  not  one  word  said  restricting  the  power 
of  transfer.  It  is  unnecessary  to  establish 
a  power  of  transfer  by  outside  evidence. 
Where  a  man  has  rights  of  a  hereditary 
nature  it  is  a  good  legal  presumption  that 
those  rights  are  transferable.  Suoh  a 


presumption  can  of  course,  be  rebutted, 
but  there  is  no  rebuttal  here. 

For  the  above  reasons  we  find  ourselves 
in  agreement  with  the  conclusions  of  the 
Court  below  and  we  find  that  upon  the) 
evidence  the  plaintiffs  are  under-proprie- 
tors  and  entitled  to  under  proprietary 
rights  in  Pura  Saif  Khan.  We,  there- 
fore, dismiss  this  appeal  with  costs. 

M.N./R.K.  Appeal  dismissed. 
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STQAUT,  C.  J.  AND  WAZIR  HASAN,  J. 

Mool  Chand  and  others  —  Plaintiffs — 
Appellants. 

v. 

Iltifat  Husain  and  others  —  Defen- 
dants-^ Respondents. 

Second  Appeal  No.  200  of  1928,  Deci- 
ded on  5th  November  1928,  against  de- 
cree of  Addl.  Sub-Judge,  Sitapur,  D/-  21st 
April  1928. 

#  Civil  P.  C.,  S.  11— Land  Record  Officer 
ordering  that  mortgagor  should  be  recorded 
as  ex-proprietary  tenant  of  his  sir  land — His 
order  will  operate  as  res  judicata  in  subse- 
quent civil  suit,  Land  Record  Officer  having 
exclusive  jurisdiction  to  pass  such  order. 

The  judgment  of  a  Court  of  exclusive  juria- 
d  10  hi  on,  directly  upon  the  point  is  conclusive 
upon  the  same  mattar  between  the  same  par- 
ties, coming  incidentally  in  question  in  an- 
other Court  for  a  different  purpose.  Honoo  tho 
order  of  the  Land  Record  Officer  declaring 
that  a  person  who  had  mortgaged  his  villago 
should  be  declared  as  ex-proprietary  tenant  of 
his  sir  land  will  operate  as  ros  judicata  and 
the  question  cannot  be  opened  again  in  a- 
Civil  suit,  although  provisions  of  S.  11,  Civil 
P.  C..  are  not  applicable  to  auoh  a  case,  the 
Land  Record  Officer  having  exclusive  juris- 
diction to  pasi  such  an  order  :  A.  I.  R.  1924 
P.  C.  175,  Dist.  [P  363  C  1,  2] 

Bisheshwar  Nath  and  Ishwan  Prasad 
— for  Appellants. 

Waiim  and  Akhlaq  Husain— for  Res- 
pondents. 

Judgment  — This  is  fche  plaintiffs' 
appeal  from  the  decree  of  fche  Additional 
Subordinate  Judge  of  Sifcapur,  dated  21st 
April,  1929,  reversing  fche  decree  of  Mun- 
sif  of  bhe  same  place  dated  23rd  Decem- 
ber 1927  The  facts  necessary  for  the 
decision  of  this  appeal  areas  follows.  In 
virtue  of  a  mortgage  of  25th  August  1886- 
executed  by  the  predecessor- in- interest 
of  the  defendant-respondents  in  respect  of 
the  village  of  Harraya  in  favour  of  the* 
predecessor- in- interest  of  the  plaintiffs- 
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appellants  the  mortgagee  entered  into 
possession  of  the  mortgaged  property  on 
29th  June  1904,  under  a  decree  of  Court. 
At  the  time  when  the  mortgagee  entered 
into  possession  the  mortgagors  held  56 
bighas  16  biswas  sir  land  in  the  village 
of  Harraya.  At  the  instance  of  the  mort- 
gagors the  Court  of  Eevenue  on  26th 
October  1910,  fixed  rent  in  respect  of  9 
bighas  2  biswas  of  the  sir  land  awarding 
the  status  of  ex-proprietary  tenant  to  the 
mortgagor's  representatives-in-interest. 
In  the  course  of  settlement  operation  in 
the  year  1924,  the  defendants  claimed  that 
the  entire  56  bighas  16  biswas  of  the  sir 
land  was  their  ex-proprietary  tenancy 
land  and  that  tho  entries  in  the  revenue 
papers  should  be  so  corrected  as  to  cover 
the  entire  area  of  the  sir  land  as  the  ex- 
proprietary  holding  of  the  mortgagees. 
The  Land  Record  Officer  eventually  passed 
an  order  on  28th  September  1924,  as  bet- 
ween the  mortgagors  and  the  mortgagees 
that  tho  entire  56  bighas  16  biswas  should 
be  recorded  as  an  ex-proprietary  tenancy 
of  the  mortgagors  One  part  of  tho  order 
just  now  mentioned  is  important  and  may 
with  advantage  be  reproduced  here. 

"They  (mortgagors)  are  admittedly  in  posses 
sion  of  it  (the  entire  area  of  5G  bighas  16  his- 
was).  Hen co  it  is  to  he  recorded  as  their  ex- 
proprietary  holding," 

The  plaintilfs  made  an  infructuous  at- 
tempt to  obtain  a  review  of  this  order 
and  finally  instituted  the  suit  out  of 
which  this  appeal  has  arisen.  The  Court 
of  first  instance  gave  a  decree  to  the 
plaintiffs  for  possession  over  the  lands  in 
suit  which  are  included  within  the  area 
of  the  56  bighag  16  biswas  mentioned 
above.  On  appeal  by  tho  defendants  the 
lower  appellate  Court  holding  that  the 
order  of  the  Court  of  Revenue  dated  26th 
September  1924,  constituted  a  bar  to  an 
adjudication  of  the  plaintiffs'  right  to 
the  possession  of  the  land  in  suit  all  wed 
the  appeal  and  dismissed  the  plaintiff* 
suit. 

Tho  quesion  in  appeal,  therefore,  is  as 
to  the  effect  of  the  order  of  28th  Septem- 
ber 1924  on  the  relief  claimed  by  the 
plaintiffs,  We  are  of  opinion  that  the 
said  order  constitutes  res  judicata  in 
favour  of  the  defendants-respondents  and 
consequently  the  decree  of  the  Court  be- 
low must  be  maintained.  There  is  no 
doubb  that  the  Land-Record  Officer  had 
jurisdiction  to  pa«s  the  order  of  28th  Sep- 
tember 1924.  He  was  seized  of  that 


jurisdiction  first  under  the  express  pro- 
visions of  S.  36,  Land  Revenue  Act,  (3  of 
1901)  and  secondly  under  the  general  pro* 
visions  of  the  Oudh  Rent  Act  relating  ta 
the  determination  of  ex-proprietary  rights 
under  S  7-A,  Oudh  Rent  Act,  1886.  Fur- 
ther  tho  Land  Record  Officer  was  not 
only  possessed  of  this  jurisdiction  but  hia 
jurisdiction  was  exclusive  Obviously 
the  provisions  of  S.  11,  Civil  P.  C  ,  1908, 
relating  to  res  judicata  are  not  applicable 
to  this  case  but  the  provisions  are  not 
exhaustive,  and  what  is  applicable  to  this 
case  is  the  second  rule  of  the  rules  stated 
in  Duchess  of  Kingston's  case  (l)  and  it 
is  as  follows: 

"That  the  judgment  of  a  Court  of  exclusive 
jurisdiction,  directly  upon  the  point,  is—con- 
clusive upon  the  same  matter,  between  the 
same  parties,  coming  incidentally  in  question 
in  another  Court,  for  a  different  purpose." 

The  plaintiffs  cannot  get  actual  posses- 
sion of  the  lands  in  suit  unless  they  ob- 
tain a  finding  that  those  lands  do  not 
constitute  the  ex-proprietary  tenancy  of 
the  defendants.  This  finding  we  are  pre- 
cluded from  giving  in  favour  of  the  plain- 
tiffs by  virtue  of  the  rule  of  res  judicata 
just  now  mentioned 

As  against  this  view  two  points  were/ 
urged  by  the  learned  advocate,  who  ap- 
peared on  behalf  of  the  appellants-  (l) 
That  the  provisions  of  S  7-A,  Oudh  Rent 
Act,  1B8P,  were  inapplicable  to  the  pre- 
sent case  for  the  reason  that  the  original 
mortgage  was  of  25th  August  1866,  while 
the  ex-proprietary  rights  under  the  pro- 
visions of  the  Oudh  Rent  Act  were  given 
only  in  case  of  alienations  after  the  first 
day  of  January  1902,  and  (2)  that  the 
claim  made  for  ex  proprietary  rights  in 
the  year  1924  was  barred  on  that  day  by 
one  year's  rule  of  limitation  prescribed 
by  S.  129.  In  support  of  the  second 
ground  it  was  pointed  out  to  us  that  in  the- 
present  suit  the  defendants  had  admitted, 
"that  the  plaintiffs  were  in  possession  of  the 
property  in  suit  until  the  order  of  the  revenue* 
Court  dated  28th  September  1924  was  passed." 

We  are  of  the  opinion  that  both  the 
grounds  are  untenable.  As  to  the  first 
ground,  it  is  not  necessary  to  decide,  but 
it  may  well  be  argued  as  it  was,  before 
us, "that  the  provisions  of  8.  7-A,  Oudb 
Rent  Act  come  into  operation  in  this  case* 
not  on  the  date  of  the  mortgage  bub 
on  the  date  when  'the  mortgagee  took 
possession  of  the  mortgaged  property 
under  the  decree  of  Court  in  the  year  1904. 
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The  fatal  Answer  to  the  argument;  is  that 
the  order  is  conclusive  though  it  might 
have  been  wrong.  As  to  the  second 
ground  it  appears  to  us  that  we  must  ac- 
cept the  statement  as  to  possession  made 
in  the  order  of  the  Land  Record  Officer 
38th  September  1924,  that  both  parties 
were  agreed  that  the  mortgagors  were  in 
possession  of  the  entire  area  of  the  land 
now  in  suit  That  there  might  have 
been  change  of  possession  since  is  imma- 
terial. What  is  material  is  that  the  de- 
fendants are  to-day  in  possession.  No 
question  of  limitation  can  arise  under 
euoh  circumstances,  Hero  again  the 
order  is  conclusive,  though  it  may  be 
wrong. 

We  were  asked  to  go  behind  the  order 
of  28th  September  1924,  on  the  authority 
the  decision  of  their  Lordships  of  the 
Judicial  Committee  in  the  cane  of  Secre- 
tary of  State  v.  Jatindra  Nath  Chow- 
dkury  (2).  That  decision  was  given 
with  reference  to  the  provisions  of  S  6 
of  Act  9  of  1847  relating  to  the  boundary 
disputes  in  cases  of  alluvion  The  section 
provided  for  the  finality  of  the  orders  of 
the  Board  of  Revenue  i  on  those  matters. 

"Thoir  Lordships  desire  to  mako  it  clear, 
however,  thab  tho  proceedings  of  the  assessing 
authontiGB  may  be  still  subjocb  to  bolng 
quashed  in  khe  ordinary  Courts  of  law  if  they 
have  been  tainted  by  fundamental  irregu- 
larity." 

The  finality  imposed  by  the  provisions 
of  S.  6  of  the  said  Act  upon  the  orders  of 
the  Board  of  Bevenue  obviously  did  not 
affect  and  raise  the  question  of  jurisdic- 
tion, but  this  is  the  question  which  arises 
in  the  present  case.  Further  the  two 
mistakes,  if  they  were  mistakes,  which 
the  Land  Record  Officer  is  said  to  have 
made  and  which  we  have  already  men- 
tioned, cannot,  in  our  opinion,  amount  to 
fundamental  irregularity.  The  decision 
relied  upon  is,  therefore,  inapplicable. 
Accordingly  we  dismiss  this  appeal  with 
costs. 

S.N./R.TC.  Appeal  dismissed. 

~  5^51  Gal.  802^5fL 


A.  I.  R. 
A.  241  (P.  C.). 
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MISBA  AND  NANAVUTTY,  J,T. 
Jagadat  Singh—  Plaintiff  —Appellant 

v. 

(Rawat)   Kanhaiya   Bakhsh   and  an- 
other— Defendants — Respondents. 

First  Appeal  No.  28  of   1928,    Decided 
on   8th  August  1928. 


Hindu  Law — Widow — Cotti  in  litigation 
incurred  by  her  to  protect  her  title  to  the 
estate  are  binding  on  reversioneri  but  not 
thoie  undertaken  with  any  other  object. 

Tha  law  applicable  in  cases  where  A  revor- 
aioner  IB  sought  to  ba  bound  with  coats  of  liti- 
gation incurred  by  a  Ilindu  widow  ia  that  if 
she  has  incurred  debts  to  meet  the  coats  of 
litigation  brought  against  her,  in  order  to  pro- 
tect har  title  to  the  osta.be,  tho  debts  BO  incur- 
red would  be  binding  on  the  reversioner.  If, 
however,  she  has  incurred  debta  in  litigation 
undertaken  by  herself  not  with  the  object 
indicated  above,  thoso  dobts  will  not  bta  bind- 
ing on  tho  roversioner  4  All.  532  ;  12  Gal. 
52  ,  A.  I.  R.  1917  P  0.  33  ;  A.  I.  R.  1923  All. 
208  ;  A.  I.  R.  1926  All.  5J1  ;  A  I.  R.  1926  Gal. 
1046  and  22  P.  R.  1890,  C'o;is.  and  Rel.  on. 

[P  367  C  1] 

Radha  Krishna — for  Appellant. 
Pirthvi  Nath — for  Respondent  1. 

Judgment. — This  appeal  arisep  out  of 
a  declaratory  suit.  The  plain tiff -appel- 
lant brought  a,  suit  to  the  effect  that  the 
mortgage-deed,  dated  24th  July  1926, 
executed  by  one  Mt.  Raohhpal  Kuar, 
widow  of  Darshan  Singh,  respondent  2 
in  the  appeal  before  us,  in  favour  of 
Rawat  Kanhaiya  Bakhsh  Singh,  respon- 
dent 1  for  Rs  6,000  be  declared  as  in- 
operative and  not  binding  on  him  as 
having  been  executed  without  any  legal 
necessity  The  plaintiff  alleged  himself 
to  be  the  next  reversioner  of  the  husband 
of  the  said  lady  It  was  alleged  that  two 
prior  mortgages  had  been  executed  by 
Darshan  Singh,  in  favour  of  respondent  1, 
one  on  2nd  June  1908,  and  the  other  on 
llth  June  1909,  which  the  plaintiff- 
appellant  was  entitled  to  redeem,  but  ia 
order  to  deprive  him  of  that  right  a  fresh 
deed  of  mortgage  had  been  executed  by 
the  lady  in  favour  of  respondent  1,  fixing 
along  period  of  redemption,  namely  50 
years  before  which  the  property  could 
not  be  redeemed.  The  plaintiff  also 
sought  for  a  declaration  to  the  effect  that 
this  condition  be  declared  not  to  be  bind- 
ing on  him 

The  widow  did  not  put  in  any  appear- 
ance in  the  suit,  which  was  mainly  con- 
tested by  defendant-respondent  1.  He 
denied  the  plaintiff's  reversionary  title, 
his  right  to  redeem  the  two  prior  mort- 
gages aud  pleaded  that  the  deed  was 
binding  upon  the  plaintiff  since  it  had 
been  executed  for  legal  necessity  The 
Subordinate  Judge  of  Bae  Bar  el  i,  who 
tried  the  suit,  held  that  the  plaintiff's 
reversionary  right  was  fully  established 
and  that  the  mortgage-deed  was  only 
binding  upon  the  plaintiff  so  far  as  ita 
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consideration  went  to  pay  off  the  two 
previous  mortgages  exeoubed  by  her  hus- 
band and  which  have  been  stated  above, 
and  further  to  the  extent  of  a  sum  of 
Bs.  1,200  which  had  been  according  to 
his  opinion  spent  by  the  lady  on  account 
of  legal  necessity.  He  also  held  that  the 
term  of  fifty  years  provided  in  the  tnort- 
gage-fdeed  in  suit  was  an  unreasonable 
term  and  would  not  be  binding  upon  the 
plaintiff-appellant,  and  that  he  would  be 
entitled  to  redeem  the  two  mortgages 
executed  by  Darshan  Singh  ignoring  the 
term  fixed  in  the  mortgage-deei  in  suit. 

The  plaintiff  has  come  to  this  Court 
in  appeal  against  the  decision  of  the 
learned  Subordinate  Judge  and  the  point 
raised  by  him  in  appeal  before  us  is  that 
the  amount  declared  by  the  learned 
Judge  to  have  been  borrowed  by  defen- 
dant 2  for  legal  necessity  is  not  proved 
by  the  evidence  on  the  record  bo  hsive 
been  so  justified.  We  now  proceed  to 
determine  how  far  the  con  ton t ion  raised 
by  the  plaintiff-appellant  can  be  main- 
tained, 

Turning  to  the  mortgage-deed  in  suit 
we  find  that  its  consideration  consists  of 
the  following  iLems  : 

Bs. 

(a)  On.    account    of  pro-noto    dabod 
28th    May   1925,   executed    by    defen- 
dant   2    in     favour    of   one   Maharaj 
Bukhah  ...  ...  ...        1,060 

(b)  On   account   of   the   prior  mort- 
gage-deed  dated    llth    June  1909,  exe- 

cutod  by  DarHhan  Singh  (Ex.  5)         ...  200 

(c)  On  account   of   the   prior  mort- 
gage deed   dated    2nd   June  1903,  exg- 

outed  by  Darauan  Singh  (Ex.  4)          ..  175 

(d)  On   account   of  the  pleader's  fee 
due  to  one  Pandit  Sabyanaraiu  Shukla 
ple.ider,  Baa  Bare li  ...  ..       2,200 

(e)  On  aaoount  of  the  pro-note  dated 
llth   June    1925,   executed    by   defen- 
dant 2  m  favour  of  one   Chandra  Pal 
Singh  ...  -.  •       1,165 

(f)  For  purchase  of  stamp  and  regis- 
tration expenses  ...  -  200 

(g)  For        another      mortgage  deed 
dated   10th   November    1909,  executed 
by  Darahan  Singh  in  favour  of  Maha- 
raj Bukhah         ...  ...  ...  100 

Total     ...       6,000 

The  Subordinate  Judge  disallowed 
items  (a),  (e),  and  (g)  altogether,  allowed 
(b)  and  (o)  in  full  and  allowed  item  (d) 
to  the  extent  of  Bs.  1,100  and  item  (f)  to 
the  extent  of  Bs.  100.  la  result  he 
declared  that  the  deed  was  binding  to 
the  extent  of  Bs.  1,575.  The  plaintiff- 
appellant  admitted  the  two  mortgage- 


deeds  executed  by  Darshan  Singh  cons- 
tituting the  items  (b)  and  (o)  and  there 
is  no  dispute  regarding  them  here. 

The  main  dispute  centres  round  ifcems- 
(d)  and  (f)  under  which  the  learned  Sub- 
ordinate Judge  allowed  Bs.  1,100  and  100. 

We  proc9od  to  deal  with  each  of  these 
two  items  separately.  Regarding  the 
item  (d)  we  may  point  out  that  it  is  an 
item  relating  to  the  foe  due  to  a  pie  ad  or 
named  Pandit  Satyanarain  Shukla  of  Bae 
Batch  on  account  of  the  various  suits 
conducted  by  him  on  behalf  of  Mt.  Bach- 
pal  Kuar  The  learned  Subordinate 
Judge  found  that  out  of  this  a  sum  of 
Bs.  400  had  already  boon  paid  to  the 
said  pleader  and  the  rest  was  still  due* 
out  of  the  total  amount  which  under 
the  mortgage-need  in  suit  she  had 
asked  defendant  1  to  pay  to  the  said 
pleader.  The  learned  Subordinate  Judge: 
held  that  a  sum  of  Bs.  1,100  out  of  this- 
entire  amount  should  be  considered  as- 
binding  upon  the  plaintiff.  We  regret 
to  observe  that  the  learned  Subordinate* 
Judge  has  not  approached  this  question 
from  a  proper  point  of  view.  What  the 
learned  Subordinate  Judge  should  have 
in  our  opinion  done  is  to  consider  the 
nature  of  each  litigation  separately  by 
itself  and  to  determine  whether  the  ex- 
peases  incurred  by  defendant  1  in  con- 
nexion with  that  litigation  could  be  con- 
sidered as  being  justified  by  legal  neces- 
sity. We,  however,  now  proceed  to  do 
so  ourselves. 

The  evidence  regarding  those  litiga- 
tions is  to  bo  found  ia  the  deposition 
of  Pandit  Satya  Narain  Shukla,  who  waa 
examined  in  the  Court  below  as  D,  W.  1, 
According  to  his  evidence  we  find  that 
the  fee  due  to  him  was  in  connexion  with 
seven  pieces  of  litigations,  the  details  of 
which  we  give  below  : 

(l)  2  Suits  of  profits  brought  in  the- 
revenue  Court  by  Mt  Baohhpal  Kuar 
against  Jagdutt  Singh  plaintiff-appellant 
in  respect  of  which  a  fee  of  Bs.  475  was- 
settled  ;  (2)  A  declaratory  suit  brought 
by  the  plaintiff-appellant,  Jagdutt  Singh,, 
in  the  Court  of  the  Subordinate  Judge, 
Bae  Bareli,  against  Mt.  Bichhpal  Kuar, 
on  the  ground  that  the  lady  was  not 
entitled  to  possession  of  the  property  left 
by  her  husband.  The  fee  settled  in  this- 
case  was  Bs.  250,  which  ia  the  legal  fee 
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in  the  case  and  which  oomes  bo  the  same 
figure  if  allowed  for  tea  hearings  which 
the  pleader  did  at  the  rate  of  Us.  25  per 
hearing  ;  (3)  Appeal  in  the  above  decla- 
ratory suit  brought  by  the  plaintiff- 
appellant,  Jagdutt  Singh,  in  the  Court  of 
the  District  Judge,  Rie  Ba,reli,  against 
the  said  Mt.  R*chhpal  Kuar  The  fee 
settled  in  this  case  was  Bs,  250  but 
Bs  100  only  was  piid  hy  the  lady  ; 
(4)  Maliadeo  Singh  v  Jagdutt  Singh 
and  Mt  Rachhpal  Kuar  in  the  Court  of 
the  Additional  Subordinate  Judge,  Rae 
Bareli.  Whab  the  nature  of  the  litigation 
was  does  not  appear  to  have  been  abate  1 
by  Pundit  Satya  Naraiin  Shukla,  nor  is 
there  any  evidenae  on  tho  record  to  prove 
it  The  fee  of  Bs  850  is  alleged  to  have 
been  settled  in  this  case  ;  (5)  Execution 
proceedings  taken  by  Mt.  Biohhpal  Kuar 
for  recovery  of  costs  of  the  declaratory 
tiuit  brought  by  the  plaintiff-appellant 
against  her  in  the  Subordinate  Judge's 
Court,  Bie  Dareli.  Ba  25  are  claimed  as 
fee  due  to  the  pleader  in  these  proceed- 
ings ;  (6)  Mt.  Rachhpal  Kuar  v.  Jag- 
dutt, a  suit  instituted  by  the  lady  in  tho 
revenue  Court  for  removing  the  plaintiff- 
appallant  from  the  post  of  the  lambardar. 
A  sum  of  Bs.  125  is  alleged  to  have  been 
settled  to  have  been  payable  to  the 
pleader  ;  (7)  Execution  proceedings  in 
M t.  Rachhpal  Kuar  y.  Jagduttt  the  two 
suits  brought  by  her  for  profits  in  the 
revenue  Court,  in  which  a  fee  of  Bs.  475 
is  alleged  to  have  bean  settled. 

The  total  amount  of  the  fees  settled 
according  to  the  statement  of  Pandit 
Satya  Narain  Shukla  comes  to  Bs.  2,450 
out  of  which  he  admitted  a  receipt  of 
Bs.  200.  The  balance  left  due  to  him 
was  Bs.  2,250.  He  stated  that  he  had 
relinquished  a  sum  of  Ba.  75,  which 
would  reduce  his  dues  to  Bs.  2,175  We 
do  not  understand  how  in  the  mortg^ge- 
deed  a  sum  of  Bs.  2,200  was  stated  as 
payable  to  him.  However,  that  is  a 
•email  matter,  which  uaunot  affect  the 
decision  of  our  case. 

Before  taking  each  of  these  items  it  is 
neoessary  that  we  should  consider  the 
law  applicable  in  cases  where  a  rever- 
sioner  is  sought  to  be  bound  with  coats 
of  litigation  incurred  by  a  Hindu  widow. 

The  first  case  on  the  subject,  which 
has  always  been  followed,  is  a  oa.se  deci- 
ded by  Brod hurst  and  Mahmood,  JJ.  of 
tho  Allahabad  High  Court,  reported  in 


Indar  Kuar  v.  Lalta  Prasad  Singh  (l). 
Mahmood,  J  in  delivering  the  judgment 
observed  on  p  543  that  in  his  opinion  a» 
distinction  should  be  drawn  between 
liligation  undertaken  to  protect  the  pro- 
perty and  litigation  the  object  of  which 
was  to  obtain  a  possible  benefit  for  the 
estate,  the  former  relating  to  the  secu- 
rity of  that  which  has  already  been 
acquired  and  in  actual  possession,  and 
the  latter  relating  to  that  which  may 
possibly  be  acquired. 

According  to  his  decision  the  former 
class  of  litigation  would  no  doubt  amount 
to  legal  necessity  but  in  regard  to  the 
latter  class  of  litigation  the  costs  of  such 
litigation  would  only  be  binding,  if  it 
has  ended  in  bringing  an  actual  benefit 
to  the  estate.  In  the  latter  case,  accord- 
ing to  the  opinion  of  the  learned  Judge, 
any  alienation  to  meet  the  costs  would 
be  binding  on  the  reversioner  on  the 
analogy  of  the  maxim — he  who  enjoys  the 
benefit  ought  to  boar  the  burden  also 

In  Amjad  Ah  v.  Momram  Kalita  (2) 
it  was  hold  that  the  legal  expenses  in- 
curred by  a  Hindu  widow  in  defending 
her  life  estate  in  her  husband's  property 
constitute  such  a  charge  on  the  property 
as  to  make  a  sale  therefor  by  her  bind- 
ing as  against  the  reversioner. 

The  question  of  what  constitutes 
"  benefit  to  the  estate  "  was  discussed  by 
their  Lordships  of  the  Privy  Council  in 
Palamappa  Ghetty  v.  Deivasikamony 
Pandara(3).  Lord  Atkinson  in  deliver- 
ing  the  judgment  of  their  Lordships 
observed  on  p.  155  that  it  was  impossible 
for  their  Lordships  to  give  a  precise 
definition  of  "benefit  to  the  estate" 
applicable  to  all  oases  and  that  they 
would  not  attempt  to  do  so.  It  was, 
however,  observed  that  the  preservation 
of  the  estate  from  extinction,  the  defence 
against  hostile  litigation  affecting  it,  the 
protection  oE  its  portions  from  injury,  or 
deterioration  by  inundation,  these  and 
such  like  things  would  obviously  be 
benefits.  It  would,  therefore,  be  clear 
from  this  decision  that  it  would  consti- 
tute legal  ncaessity  for  a  Hindu  widow 
to  incur  debts  in  order  to  meet  the  costs 
of  the  litigation  for  the  purpose  of  de- 
fending herself  against  the  hostile  liti- 
gation. 

(1)  [1882]  4  All.  532=1(1882)  A.  W.  N.  139. 

(2)  [1885J  12  Gal.  52. 

(3)  A.  I.  R.   1917   P.  0,    33=40  Mad.  70J=44 
1.  A.  147  (P,  C,). 
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The  matter  was  considered  again  in 
the  Allahabad  High  Court  by  Rafiq  and 
Lindsay,  JJ.  in  a  subsequent  case  re- 
ported in  Bhagwan  Das  Naik  v.  Maha- 
deo  Prasad  Pal  (4),  in  which  it  was 
held  after  a  discussion  of  those  different 
oases  that  the  effect  of  the  decisions  was 
that  an  act  for  which  the  character  of 
11  legill  necessity  "  or  "  benefit  to  the 
estate"  could  be  claimed  must  neces- 
sarily be  a  defensive  act — something 
undertaken  for  the  protection  of  the 
estate  already  in  possession  and  not  an 
act  done  with  the  purpose  of  bringing 
a  fresh  property  into  possession  and 
which  may  or  may  not  be  successful 
under  the  chances  happening  upon  litiga- 
tion— vide  p.  394. 

This  principle  seems  to  have  been 
followed  in  the  same  Court  in  a.  subse- 
quent case  reported  in  Jado  Singh  v, 
Nathu  Singh  (5) 

The  Calcutta  High  Court  has  recently 
held  that  costs  of  litigation  are  nub  al- 
ways a  legal  necessity  ,  if  the  costs  have 
been  incurred  for  the  purpose  of  protec- 
tion of  the  estate  and  the  limited  owner 
has  incurred  debts  for  the  purpose  of 
meouing  these  costs,  then  only  the  costs 
of  litigation  could  be  considered  as  legal 
necessity — vide  Upendra  Nath  v.  Kiram 
Chandra.  A.  I.  R.  1926  Gal.  1046. 

The  same  view  appears  to  have  been 
followed  by  the  Punjab  Chief  Court  in  a 
case  reported  in  Abdul  Qhaffur  Shah  v. 
Pir  Muhammad  Khan  (6). 

The  rule  of  law  deduoible  from  the 
above  oases,  in  our  opinion,  •  appears  to 
be  that  if  a  Hindu  widow  has  incurred 
debts  to  meet  the  costs  of  litigation 
brought  agiinst  her,  in  order  to  protect 
bar  title  to  the  estate,  the  debts  so  in- 
curred would  be  binding  ou  the  rever- 
sioner.  If,  however,  she  has  incurred 
debts  in  litigation  undertaken  by  here- 
self  not  with  the  object  indicated  above, 
those  debts  will  not  be  binding  on  the 
reversioner.  It  is  this  test  that  we  are 
bound  to  apply  in  this  case  in  order  to 
determine  how  far  the  plaintiff-appellant 
can  be  considered  to  be  bound  by  tho 
debts  borrowed  by  defendant  2  under 
the  mortgage-deed  in  suit. 

As  to  the  two  profits  oases  it  appears 
to  us  from  the  evidence  that  they  were 
suits  in  no  way  oonneoted  with  tha 

(4)  A.  I.  R.  1923  All,  298=45  All.  990. 

(5)  A.  1.  R,  192G  All.  511=^48  All.  592. 

(6)  [1830]  22  P.  R.  1890. 


protection  of  her  estate.  The  property 
which  Mt.  Bachhpal  Euar  had  inherited 
from  her  husband  seems  to  have  been  a 
joint  property,  and  the  only  way  how 
her  husbaud  or  she  oould  recover  the 
profits  thereof  was  by  instituting  suits 
for  the  purpose  in  the  revenue  Court. 
We  do  not  see  how  such  suits  can  be 
considered  to  be  litigation  for  the  pur- 
pose of  protecting  the  estate,  which  was 
in  her  possession  These  suits  were  suits 
for  recovering  only  the  profits  to  which 
she  wag  entitled  We  aro,  therefore,  of 
opinion  that  tho  costs  Incurred  by  her 
in  this  litigation  cannot  be  allowed. 

As  to  the  costs  incurred  by  her  ia  tho 
declaratory  suit  and  in  the  appeal  relat- 
ing to  that  suit,  wo  are  of  opinion  that 
the  said  litigation  comes  within  tho  rule 
of  law  laid  down  by  ua  as  deduoible 
from  the  reported  cases.  The  suit  was 
obviously  brought  by  the  plaintiff-ap- 
pellant himself  against  the  lady  for  de- 
claration that  she  had  no  titlo  to  the 
property  in  suit  and  it  was  her  clear 
duty  to  protect  her  estate,  and  if  she 
incurred  debts  to  moot  costs  of  that 
litigation,  the  plaintiff-appellant  must 
be  bound  by  the  said  debt  We,  there- 
fore, hold  that  the  sum  of  Bs.  400  which 
remained  to  bo  paid  on  acoount  of  the 
fee  duo  to  Pandit  Satya  Narain  Shukla 
in  this  oase  is  a  valid  charge  on  tho 
estate  and  the  plaintiff  is  bound  by  it. 

We  may  mention  here  that  it  was 
argued  on  behalf  of  the  plaintiff-appel- 
lant that  there  was  no  proof  on  the 
record  showing  that  tho  oosts  awarded 
to  her  in  that  suit  had  not  boon  realized 
by  her  from  tho  plaintiff-appellant  and 
consequently  tho  said  amount  should 
not  b*e  declared  as  a  charge.  Wo  rogrot 
wo  are  unable  to  accept  this  contention. 
It  was  for  the  plaintiff-appellant  him- 
self to  prove  whether  the  debts  incurred 
by  tho  lady  had  boon  paid  off  by  the 
amount  of  costs  realized  by  her  in  exe- 
cution proceeding,  if  any.  The  appel- 
lant has  givon  no  evidence  to  that  effect. 
He  was  the  best  person  to  give  such 
evidence,  because  he  himself  was  tho 
person,  from  whom  suoh  costs  must  havo 
been  realized  if  at  all. 

As  to  the  case  of  Mahadeo  Singh  v. 
Jagdutt  we  aro  unable  to  declare  that 
any  debt  incurred  by  tho  lady  on  ac- 
oount of  the  costs  of  litigation  in  this 
case  can  be  hold  as  binding  on  tho  estate, 
sinco  no  evidence  has  boon  given  in  the 
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course  of  the  trial  proving  the  nature  of 
the  said  litigation.  In  the  absence  of 
such  proof  we  regret  we  cannot  hold  any 
debt  incurred  in  respect  of  the  costs  of 
that  litigation  to  be  binding  on  the 
reversioner 

As  to  the  execution  proceedings  taken 
in  the  Court  of  the  Subordinate  Judge, 
Rue  Bireli,  for  recovering  the  costs  of 
the  declaratory  suit,  we  are  of  opinion 
that  any  such  costs  would  not  be  costs 
incurred  for  the  bone  lib  of  the  estate. 
but  incurred  by  the  lady  only  for  the 
purpose  of  recovering  costs  for  her  own 
benefit 

As  to  the  lambardari  oise  filed  by 
Mt.  Rio  lib  pill  Kuir  against  Jagdutt  we 
are  clearly  of  opinion  that  the  said 
litigation  cannot  in  any  way  be  con- 
sidered to  have  been  undertaken  for  the 
purpose  of  protecting  her  estate.  The 
object  of  that  litigation  was  obviously 
to  get  the  plaintiff-appellant  removed 
from  the  post  of  the  lambardar.  This 
cannot,  therefore,  be  considered  a  liti- 
gation coining  within  the  definition  of 
the  words  "  for  the  benefit  of  the 
estate." 

As  to  the  execution  proceedings  taken 
in  the  two  profits  cases  wo  must  point 
out  that  when  we  have  held  that  the 
suits  for  profits  themselves  could  not  be 
considered  as  litigations,  the  costs  of 
which  would  be  a  charge  on  the  estate, 
the  execution  proceedings  in  those  very 
cases  cannot  be  considered  to  be  of  a 
character,  the  costs  of  which  should  be 
declared  to  be  justified  by  legal  necessity. 

The  result  of  these  findings  is  that 
out  of  the  sum  of  Ba.  500  which  was 
incurred  by  the  lady  as  costs  of  the  liti- 
gation in  the  declaratory  suit  and  the 
appeal  in  connexion  therewith  should  ba 
considered  to  be  those  justified  by  legal 
necessity.  The  evidence,  however,  shows 
that  Ba.  100  out  of  the  said  costs  have 
already  been  paid  by  Mt  Bachhpal  Kuer 
out  of  her  own  pocket  and  the  only  sum 
which  defendant  1  ha.s  been  asked  to  pay 
to  Pandit  Satya,  Narain  Shukla  on  that 
account  is  a  sum  of  Bs  400.  We,  there- 
fore, declare,  that  item  to  ba  binding 
on  the  plaintiff-appellant  as  a  reversionor 
of  the  husband  of  Mt.  Biohhpal  Kuar. 

We  now  proceed  to  discuss  the  other 
item  (f)  which  has  been  partially  awarded 
by  the  learned  Subordinate  Judge,  that 
being  on  account  of  the  costs  and  expenses 
incurred  in  the  execution  and  registration 


of  the  deed.  The  learned  Subordinate 
Judge  has  allowed  a  uutn  of  Bs.  100  on 
that  account.  This  sum  he  has  allowed 
on  the  basis  that  the  deed  which  had 
boon  executed  by  the  lady  was  for  a  sum 
of  Ba  6,000  According  to  our  finding 
the  sum  which  is  justified  for  legal 
necessity  consists  of  the  sum  due  under 
the  two  previous  mortgage-deeds  which 
amounts  to  Bs  375  and  the  sum  of  Bs. 
400  on  oocount  of  the  costs  due  for  the 
litigation  in  respect  of  the  declaratory 
suit  The  tobal  amount  for  which  the 
widow  was  justified  to  execute  the  morb- 
tfage-deed  in  suit  comes  therefore  only  to 
Bs  775.  In  our  opinion  Bs.  25  would  be 
quite  ample  to  meed  the  costs  of  the 
stamp  and  registration  of  the  deed  exe- 
cuted for  that  sum. 

We,  therefore,  hold  that  the  mortgage- 
deed  in  suit  is  only  operative  to  the 
extent  of  Be.  375  due  under  the  two  mort- 
gages executed  by  Darshan  Singh,  one 
dated  the  2nd  June  1908,  and  the  other 
dated  the  Llth  June,  1909  and  to  the 
extent  of  Bs  100  on  account  of  the  costs 
of  the  declaratory  suit  and  Ba  25  on 
account  of  the  costs  incurred  in  exe- 
cuting the  deed  in  suit.  The  total  of 
this  sum,  therefore,  comes  to  Bs.  800. 

The  plaintiif-appellant  has  in  his 
grounds  of  appeal  to  this  Court  admitted 
his  liability  to  that  extent. 

We,  therefore,  allow  this  appeal  and 
modify  the  decree  passed  by  the  learned 
Subordinate  Judge  to  this  extent  that 
the  deed  in  suit  dated  24th  July  1926, 
executed  by  Mt  Bachhpal  Kuar,  defen- 
dant 2  iu  favour  of  Bdwit  Kanhaiya 
Bakhsh,  defendant  1,  shall  be  declared 
as  binding  and  operative  against  the 
plaintiff-appellant  only  to  the  extent 
indicited  above. 

The  defendant-respondent  Bawab  Kan- 
haiya  Bakhsh  Singh  will  bear  his  own 
costs  in  this  Court  as  well  as  in  the 
Court  below  but  will  pay  Jbh  of  the  costs 
of  the  plaintiffs  in  the  Court  below  and 
the  plaintiff's  entire  coats  of  appeal  in 
this  Court. 

N.K./B.K.  Appeal  allowed. 
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BiBmillah  and  another — Accused — Ap- 
plicants. 

v. 

Emperor — Complainant  —  Opposite 
Party* 

Criminal  Revn  No  42  of  1929,  Deci- 
ded on  10th 'July  1928,  from  order  of  Sess. 
Judge,  Rao  Bareli,  D/-  23rd  May  1928. 

Penal  Code,  S.  447— Complainant  must  be 
in  actual  physical  possession. 

Tho  offence  of  criminal   trespass  can  only  bo 
committed  against  a  person  who  is    in    actual 
physical  possession  of  the    lind    in    question 
33  All.  773  ,    17  O.  C.    21     and   43  I.    C.    405  , 
Dist.  [P  3G9  C  2J 

Akhlak  Husain — for  Applicants. 

H.  2L  G/ias/i— for  the  Crown. 

Judgment. — This     is  an    application 
for  revision  of    an    order   of    the   learned 
Sessions  Judge  of  Rii    Bareli,  upholding 
the  order  of  Munshi  All    Husain,    Hono- 
rary Magistrate  of  Rae  Bareli,  dated  10th 
April     1928,    sentencing    the    applicants 
Bismillah      and    Faujdar    under    S.    447 
I.  P.  C.  to  undergo  one  month's    rigorous 
imprisonment.     I  have  heard  the  learned 
counsel'  for  the    applicants,    as    also    the 
learned  Government  Pleader  at   consider- 
able length  and  perused  the   evidence   on 
the  record.     Tho  facts  out  of  which    the 
present  application  arises  are    briefly    as 
follows1     On  2nd  September  1924  Abdul 
Wahab  mortgaged    plot    972    and   others 
to  Shamsher,  brother  of  the    applicants. 
On  23rd  December  192G  Abdul    Wahab's 
oosharers    sued    for    cancellation    of    the 
mortgage.     On  20fch  July  1927  their  suit 
was  decreed  and    on    4fch    October    1927, 
joint  possession  of  plot  872  and  of    other 
plots  was  given  to  the    complainant,  who 
is  the  agent   of   the   ooshfirers  of   Abdul 
Wahab.     A  fortnight  later  on  18th  Outo- 
ber  1927  the  complainant    Mashadi    Hu- 
sain brought  the  present  complaint  under 
S.    447    against      Shamshor,     Bismillah, 
Faujdar  and  others. 

The  first  point  for  determination  is 
whether  the  complainant  has  proved  that 
he  was  in  actual  physical  possession  of 
plot  872  in  respect  of  which  the  appli- 
cants are  alleged  to  have  committed  cri- 
minal trespass.  There  is  no  evidence  on 
the  record  to  prove  that  the  complainant 
was  in  actual  physical  possession  of  plot 
872.  All  that  has  been  proved  is  that 
the  complainant  was  given  joint  posses' 
1929  0/47  &  48 


sion  over  this  plot  along  with  Shamsher 
the  brother  of  the  applicants.  The  civil 
suit  for  damages,  to  which  reference  has 
been  made  in  the  judgment  of  the  learnel 
Sessions  Judge,  is  in  respect  of  plot  746 
and  it  is  not  shown  that  this  plot  746  is 
the  same  as  plot  872  in  the  present  case 

No  useful  purpose,    therefore,    can    be 
served  by  referring  to  the  pleadings   and 
the  judgment  in  that    suit    for   damages 
The    learned  Honorary    Magistrate    dis- 
charged Shamsher  of    the   otfeuce   under 
S.  417.     On  the  same  ground  that  Sham- 
shor was  discharged  the   applicants    were 
also  entitled  to  a  discharg3  or    acquittal. 
Shamsher    was    in   actual  possession   of 
plot  872  and  through  him  the  applicants 
were  also  in  possession.      The  offence  of 
criminal  trespass  can   only  be  committed 
againab  a  person  who  is  in    actual  physi- 
cal possession  of  the  land  in  question  In' 
the  present  case  the  complainant  was  not 
in  actual  physical  possession  of  the  land 
in  suit  and,  therefore,  no  offence   of   cri- 
minal trespass  could    possibly    be   com- 
mitted against    him    by    the  applicants. 
The  learned  Government  Pleader  invited 
my  attention  to  a  ruling  of  the  Allahabad 
High  Court.  Bam  Prasad  v.  Emperor  (l) 
That  ruling  has  no  applicability    to   the 
facts  of  the  present  case.      In  that  ruling 
it  was  laid  down  that  a    joint  owner   of 
land  who  entered  upon  the  land  with  the 
intention     or   knowledge   that    he     was 
about  to  do  an  acb    which    was    wrongful 
to     his    fellow-owners     had     committed 
trespass.     Here  obviously   the    intention 
of    the    applicants    was    not    to    do     any 
wrongful  act    injurious    to    their  fellow- 
owners,    but    was   merely    to      maintain 
their  possession  undisturbed.      A  person 
who  is  in  joint  possession,  if  he  wishes  to 
have  actual  possession,  has  got  his  remedy 
by  bringing  a  suit    for    actual   partition 
The   complainant   instead   of     suing   for 
partition  and  actual  possession  decided  to 
to  take  forcible  possession  of  the    plot  in 
suit  No.  872  by  arbitrarily  dispossessing 
the  applicants.      It  is  not  the  applicants 
who  are  at  fault  but  the  complainant   in 
the  present  case      The  ruling  reported  in 
Sarbadan  Singh  v.  Emperor  (2)  has  also 
no  applicability  to  the  facts  of   the  pre- 
sent case.     The  complainant  not  being  in 

(1)  [1911]  33  All,  773=*12  I,  C.  300=8  A.  L 
J.  927. 

(2)  [1914]  17  0.  C.  21=23  I.  C,  184=1  0.  L 

J,  527. 
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actual  possession  of  the  plot  has  no  right 
to  assert  actual  possession  by  show  of 
foroe.  Shamsher'a  mortgage  had  only 
been  cancelled  to  this  extent  that  the 
complainant  was  given  a  decree  for  joint 
possession  along  with  Shamsher.  The 
ruling  in  Somadurai  Mudaliar,  In  re  (3) 
has  also  got  no  applicability  to  the  facts 
of  the  present  case. 

For  the  reasons  given  above  I  allow 
this  application  for  revision,  set  aside 
tho  judgments  of  the  lower  Courb  and 
acquit  tho  applicants  of  the  offence 
charged.  The  applicants  are  on  bail. 
Their  bail  bonds  are  cancelled 

R.K.  Revision  allowed. 

(3)  [1918]  19  Or.lj.  J.~117=43  I.  G.  405". 
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SRIVASTAVA,  J. 

Lalta  Pershad—  Defendant  —  Appel- 
lant. 

v. 

Harnam  Singh — Plaintiff  —  Respon- 
dent. 

Second  Bent  Appeal  No.  39  of  1928, 
Decided  on  ilth  September  1928,  against 
decree  of  Addl.  Disfc.  Judge,  Gonda,  D/- 
19th  March  1928. 

Landlord  and  Tenant — Advene  posiession 
— Entry  as  tenants  bila  faiala  is  inconsistent 
with  adverse  possession — Mere  possession 
for  long  time  or  non-payment  of  rent  cannot 
establish  advene  possession. 

The  entry  in  village  papers  of  the  defen- 
dants as  tenants  bila  faisla  IB  inconsistent  with 
their  possession  being  adverse.  These  entries 
must  bo  presumed  bo  be  correct  unless  they 
are  rebutted.  Tho  mere  fact  that  tho  defen- 
dants have  been  in  possession  for  a  long  time 
or  that  they  had  not  paid  any  rent  for  the 
land  cannot  establish  title  by  adverse  posses- 
sion: A.  I.  R.  1925  Oudh  442;  8  0.  L.  J.  49-5, 
Ref.  [P  371  C  3] 

H.  N.  Misra— for  Appellant. 

H.  Husain — for  Respondent. 

Judgment. — These  are  three  appeals 
arising  out  of  suits  .for  arrears  of  rent 
and  ejectment  under  S.  127,  Oudh  Bent 
Act.  The  defence  raised  in  all  the  suits 
was  that  the  defendants  had  acquired 
proprietary  title  by  adverse  possession 
extending  to  a  period  of  over  12  years. 
The  trial  Court  held  that  as  tho  case 
involved  a  bona  fide  dispute  regarding  a 
question  of  title  the  revenue  Courts  have 
no  jurisdiction  to  entertain  the  suit  under 
S  127  and  on  this  preliminary  ground 
dismissed  the  suit.  On  appeal,  the 
.learned  Additional  District  Judge  of 


Gonda  has  disagreed  with  the  opinion  of 
the  trial  Court.  He  has,  therefore,  set 
aside  the  order  of  the  first  Court  and 
remanded  the  case  to  the  Court  for  trial 
according  to  law. 

Two  contentions  have  been  urged  before 
me  in  support  of  the  appeal  The  first  is 
that  the  revenue  Courts  have  no  juris- 
diction under  S.  127,  Oudh  Eent  Act,  to 
determine  questions  of  disputed  title 
between  persons  who  are  bona  fide  claim- 
ants to  the  same  land  It  is  urged  that 
if  a  defendant  in  a  suit  wider  5  127  seta 
up  a  proprietary  title  to  the  land  and  if 
the  Court  is  satisfied  that  such  claim  is 
made  bona  ride,  it  will  at  onoe  oust  the 
jurisdiction  of  the  revenue  Courts  to 
proceed  with  the  suit  and  reliance  has 
been  placed  on  two  decisions  of  the 
Board  of  Revenue,  namely,  Nisar  Ah  v. 
Meyhi  (l)  and  Bhagwan  Bakhsh  Singh 
v.  Shafifj-uz-saman  (2),  in  support  of 
this  cDntention  If  the  Board  of  Revenue 
mean  to  lay  down  that  the  mere  fact  of 
a  question  of  title  being  raised  in  defence 
in  such  suits  is  sufficient  to  exclude  the 
jurisdiction  of  the  revenue  Courts  if  the 
claim  is  a  bona  fide  one,  I  feel  very 
doubtful  of  the  soundness  of  this  view 
In  my  opinion  it  is  the  duty  of  revenue 
Courts  to  decide  every  question  raised 
before  them,  an  adjudication  of  which  is 
necessary  for  the  complete  decision  of 
the  suit  even  though  the  decision  of  the 
revenue  Courts  may  not  be  final  or  bind- 
ing upon  the  parties  in  the  civil  Court. 
I  am  supported  in  this  view  by  the  deci- 
sion of  Mr.  (Now  Sir  Edward)  Chamier 
in  Sheikh  Tahb  Ah  v,  Basant  Rai  (3). 
However,  if  it  were  necessary  for  me  to 
arrive  at  a  definite  decision  on  this  ques- 
tion in  the  present  case  I  should  have 
preferred  to  refer  this  matter  to  a  Bench 
of  two  Judges  but  I  consider  it  unneces- 
sary to  -do  so  in  view  of  the  provisions 
of  S  124-C,  Oudh  Rent  Act  This  section 
provides  that  in  a  case  like  the  present 
if  the  appellate  Court  has  before  it  all 
materials  necessary  for  the  determina- 
tion of  the  suit  it  shall  dispose  of  the 
appeal  as  if  the  suit  had  been  instituted 
in  tho  right  Court.  There  was  a  dis- 
tinct issue  framed  in  the  case  regarding 
the  defendants  having  acquired  owner- 
ship by  adverse  proprietary  possession 
for  over  12  years.  The  parties  had  full 


Sel.  Deo.  No.  4  of  1913. 
(2)  [1914]  1  0.  L.  J.  707=26  I.  C.  709. 
3)  [1904]  7  0.  0.  940, 
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'opportunity  to  adduce  all  ths  evidence 
which  they  wished  to  produce  on  this 
issue.  The  lower  appellate  Court  had 
referred  to  the  evidence  bearing  on  this 
question.  I  am  not  prepared  to  say  that 
the  evidence  referred  to  by  the  lower 
appellate  Court  does  not  afford  sufficient 
material  for  the  determination  of  the 
suit  on  the  merits.  For  these  reasons  I 
think  that  the  question  of  jurisdiction 
raised  by  the  learned  counsel  for  the 
defendants-appellants  cannot  help  him 
in  view  of  the  provisions  of  S.  124-C, 
Ouclh  Rent  Act. 

The  next  contention  is  regarding  the 
finding  of  the  lower  appellate  Court 
about  the  defendant  being 
41  a  parson  baking  or  retaining  possession  of  tho 
land  without  bamg  entitled  to  such  posses- 
sion " 

within  t  JQ  ineining  of  S.  127,  Oudh  Rent 
Act.  The  lower  appellata  Court  has 
relied  on  fcha  evidence  of  tho  piitwari, 
the  statement  of  Sheo  Narain  (D.  W.  5) 
and  the  entries  in  the  village  papers  in 
support  of  its  fiading.  I  am  not  pre- 
pared to  attach  much  importance  to  the 
statement  of  Sheo  Nirain  (D.  W.  5).  It 
can  be  explained  as  meaning  that  he 
had  been  in  possession  of  the  land  in 
suit  as  a  proprietor  believing  it  to  be 
included  in  his  thok.  But  apart  from 
his  statement  1  think  the  statement  of 
the  patwari  and  the  entries  in  the  village 
papers  are  quite  sufficient  to  justify  the 
rinding  arrived  at  by  tho  learned  Addi- 
tional District  Judge.  The  patwari 
deposed  that  in  this  village  there  are 
-fchoks  and  pattia  of  which  the  land  and 
revenue  are  quite  separate.  The  village 
khasraa  support  the  statement  of  the 
patwari.  Thus  the  finding  of  the  lower 
appellate  Court,  being  supported  by 
legal  evidence,  cannot  be  questioned  in 
second  appeal  There  is  ample  authority 
for  the  view  taken  by  the  learned  Addi- 
tional District  Judge  that  the  entry  of 
the  defendants  as  tenants  Mia  faiela  is 
inconsistent  with  their  possession  being 
adverse:  see  Nageshar  Singh  v.  Baldeo 
Singh  (4)  and  Durga  v  Rampadarath 
(5)  These  entries  must  be  presumed  to 
be  correct  unless  they  are  rebutted. 
Nothing  has  been  shown  to  me  in  re- 
buttal of  these  entries  The  mere  fact 
that  they  have  been  in  possession  for  a 
long  time  or  that  they  had  not  paid  any 

(4)  A.  I.  R.  1925  Ondh  442^23  O.  G.  325. 
{5)  [1921]  8  0.  L,  J.  495. 


rent  for  the  land  cannot  establish  title 
by  adverse  possession. 

For  the  above  reasons  I  uphold  the 
finding  of  the  lower  appellate  Court  and 
dismiss  the  appeals  with  costs 

S.N./a.K.  Appeals  dismissed. 
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MISIIA  AND  NANAVQTTY,  JJ. 

Rasul  Baksh — Applicant — Appellant 
v. 

Gulab  Rai,  and  others — Opposite  Party 
— Respondents. 

Mis  Appeal  No  -'31  of  1928,  Decided 
on  24 tli  August  1928,  from  order  of  1st 
Addl.  Dist  Judge,  Lucknow,  D/-  I3th 
April  1928. 

Provincial  Insolvency  Act  (5  of  1920), 
Si.  42  and  25— Fraudulent  acts  of  insolvent 
and  mala  fide  transfers  made  by  him  are  to 
be  enquired  into  by  Court  after  adjudication 
and  not  at  initial  stage. 

If  tha  debts  entered  in  the  liab  jttaohod  to 
tho  application  are  not  bogua  debts  and  if  it  ia 
found  that  tho  property  which  the  insolvent 
is  now  possessed  of  is  not  enough  to  pay  hia 
debts,  ho  would  clearly  be  entitled  to  present 
tho  application  for  insolvency  under  3.  10  and 
(.ho  Court  will  be  bound  to  adjudicate  him 
insolvent  under  S.  23.  Tho  fraudulent  aota 
of  the  insolvent  and  the  mala  fide  transfers; 
made  by  him  are  to  be  enquired  into  by  the 
Court,  after  tho  insolvent  has  been  adjudged 
as  such  and  not  at  the  initial  stage  .  A.  I.  2i. 
1  922  Bom  80  and  A.  I.  R.  191G  P.O.  64,  Foil. 

[P  373  01,  2J 

M.  Wasim  for  Khahquzzaman  —  for 
Appellant 

Radha  Krishna, — for  Respondents 
Judgment  — This  suit  arises  out  of 
insolvency  proceedings.  One  Chaudhri 
Rjtsul  Bakhsh  presented  his  application 
to  the  Court  of  the  Additional  District 
Judge  of  Lucknow  at  Bara  Banki  for 
being  declared  an  insolvent.  The  ap- 
plication WdS  presented  on  3rd  March 
1928.  Along  with  the  application  the 
insolvent  gave  a.  list  containing  hia  debts, 
which  according  to  that  list  amount  to 
Us  9,679.  He  has  also  attached  along 
with  his  application  another  list  con- 
taining tnoveable  and  immovable  pro- 
perty of  which  he  alleged  that  he  was 
possessed,  The  value  of  the  said  pro- 
perty as  given  in  the  list  amounts  to 
Rg  271-9. 

There  are  three  creditors  whom  he 
made  parties  to  this  application,  namely, 
Gulab  Rii,  Bilgovind  and  Quley  Bam. 
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The  debts  entered  in  the  list  attached 
to  the  petition  are  alleged  to  be  in  favour 
of  these  creditors.  A  notice  of  applica- 
tion was  issued  to  all  the  creditors  who 
were  present  in  his  Court  on  13th  April 
1928.  On  that  date  the  applicant  en- 
tered into  the  witnoga-box  anrl  deposed 
on  oath  that  he  was  indebted  to  the 
extent  of  about  Rs  10,000  and  wag  un- 
able to  pay  his  debts  as  his  assets  were 
not  worth  more  than  Rs  250.  He  also 
stated  that  the  list  of  the  debts  and  of 
the  assets  filed  by  him  was  .1  correct  one 
and  that  he  had  not  concealed  any  pro- 
perty. The  petitioner  was  cross-exa- 
mined on  behalf  of  the  creditors  and 
certain  facts  were  elicited  from  the  state- 
ment of  the  insolvent.  The  learned  Ad- 
ditional District  Judge  on  the  strength 
of  those  statements  has  held  that  the  ap- 
plication presented  by  the  applicant  wag 
not  a  bcna  fide  one  nor  was  he  satisfied 
that  the  applicant  was  unable  to  pay 
his  debts. 

Against  that  order  the  insolvent  lias 
lodged  the  present  appeal.  On  behalf  of 
the  insolvent  it  is  contended  that  the 
finding  of  the  learned  Additional  District 
Judge  that  he  (the  insolvent)  was  not 
unable  to  pay  his  debts  was  not  justified 
on  the  evidence  on  the  record.  It  was 
further  urged  on  his  behalf  that  if  the 
applicant  had  concealed  any  property  it 
was  open  to  the  Court  to  consider  this 
matter  at  a  later  stage  when  the  insol- 
vent applied  for  a  discharge  under  S  42, 
Prov  Ins.  Act  (Act  5  of  Ib20) 

After  hearing    the  parlies  in    this  oiso 
we    are  of    opinion    thai    the    materials 
placed  before  the  learned  Additional  Dis- 
trict Judge    were  not    enough    to  let  him 
come  to  the  conclusion    that  it    was  est- 
ablished that    applicant  was    unable    to 
pay  his  debts      At  this  stage  the  enquiry 
should  be  confined  in  our  opinion,  merely 
to  the  question    whether    the    insolvent 
was  unable  to  pay  his  debts.     This  oould 
very  well  be  ascertained    by  finding    out 
what  the  assets  of  the  insolvent  are   and 
what  are  his  debts.     If  the  debts  entered 
in  the  list    attached  to   the    application 
are  not  bogus  debts  and  if  it  is  found  that 
the  property  which  the   insolvent  is  now 
possessed    of  is    not   enough  to   pay   his 
debts   he    would   clearly   be    entitled  to 
present     the  application    for    insolvency 
under  6.  1*0  and  the  Court  will    be  bound 
to    adjudicate   him  as    insolvent    under 
B.  25,  Prov.  Ins.  Act.    If    it    is  brought 


to  the  notice  of  the  Court  that  the  in- 
solvent  has  transferred  some  property 
with  the  intention  of  defeating  the  cre- 
ditors the  Court  can  direct  the  receiver 
to  take  possession  of  such  property  and1 
declare  the  transfer  to  be  bad  and  not 
binding  on  the  creditors  under  S  63  of 
the  said  Act.  What  we  mean  to  suggest 
is  that  this  would  be  a  matter  relevant 
to  tha proceedings  taken  after  the  insol-| 
vent  has  been  adjudged  as  such  and  not 
at  the  initial  stage  at  which  the  proceed- 
ings were  in  the  present  case  before  the| 
learned  Additional  District  Judge 

We  are  fortified  in  this  view  of  law 
by  the  decision  of  their  Lordships  of  the 
Bombay  High  Court  reported  in  the  case 
of  the  Laxmi  Bank,  Ltd  Poona  v.  Bam 
Chandra  (l)  and  by  a  decision  of  their 
Lordships  of  the  Privy  Council  in 
Ghhatrapat  Singh  v.  Kharay  Singh  (2) 

We  are  fully  aware  that  these  cases 
were  decided  under  the  old  Act  but  they 
are  a  useful  guide  in  determining  the 
question  as  to  what  would  be  the  proper 
stage  at  which  the  fraudulent  acts  of  in- 
solvent and  the  mala  fide  transfers  made 
by  him  are  to  bo  enquired  into  by  the 
Court  It  appears  to  us  that  the  inten- 
tion of  the  legislature  in  adding  the 
words  "unless  he  is  unable  to  pay  his 
debts"  in  S  10,  Prov.  Ins.  Act  (Act  5 
of  1920)  was  that  if  a  Court  found  that 
a  debtor  had  failed  to  establish  this  preli- 
minary intention  he  could  not  be  held 
to  be  insolvent  and,  therefore,  was  not 
entitled  to  be  adjudged  as  such.  It  must, 
however,  be  borne  in  mind  that  in  arriv- 
ing at  a  conclusion  regarding  this  matter 
it  would  not  be  relevant  to  consider  whe- 
ther a  particular  transfer  made  by  the 
insolvent  was  bona  fide  or  otherwise. 
This,  as  we  have  remarked  above,  must 
be  reserved  for  a  subsequent  stage.  We 
have  examined  the  record  in  this  case 
and  find  that  apart  from  the  examina- 
tion of  the  insolvent  no  particular  op- 
portunity was  given  to  any  of  the  cre- 
ditors to  prove  that  the  insolvent  was 
really  in  a  position  to  pay  his  debts. 
Nor  was  one  given  to  the  insolvent  to 
show  what  the  real  nature  of  his  posi- 
tion in  regard  to  the  alleged  brick  kiln 
in  respect  of  which  lie  was  alleged  to 
have  received  some  money  actually  was. 
In  the  ends  of  justice  we,  therefore,  think 

(1)  A,  I.  B.  1922  Bom.  80=46   Bom.  757. 

(2)  A.  I.  B.  1916  P.  0.  61  =  11  Gal.  535  =  11 

I,  A,  11  (P.O.), 
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tb  necessary  that  in  order  to  arrive  at  a 
oorreot  conclusion  regarding  this  matter 
of  the  inability  of  the  insolvent  to  pay 
his  debts,  the  learned  Additional  District 
Judge  must  give  a  full  opportunity  to 
the  insolvent  and  to  the  creditors  named 
in  the  application  to  prove  their  respec- 
tive cpses.  If  on  an  enquiry  the  learned 
Additional  District  Judge  arrives  at  the 
conclusion  that  the  insolvent  is  unable 
to  pay  his  debts  he  should  adjudicate 
'him  as  such,  otherwise  he  would  be  jus- 
tified in  dismissing  his  application  on 
-the  ground  that  he  had  failed  to  establish 
'the  preliminary  condition  We,  there- 
fore, set  aside  the  order  of  the  learned 
Additional  District  Judge  dated  13th 
April  1928  by  which  he  dismissed  the 
applicant's  application  for  insolvency 
and  direct  that  the  said  application  be 
again  restored  to  its  original  number  and 
decide  in  accordance  with  iaw  as  indi- 
cated above,  The  costs  ot  these  proceed- 
ings will  be  the  costs  in  the  cise. 
NK/R.K.  Order  set  aside 
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M[SR.I  AND  NANAVLTTTV,  JJ. 

Sital  Singh  and  others — Defendants — 
Appellants. 

v. 

Gijindra  Bahadur  Singh  and  others  — 
Plaintitfs— Respondents. 

Second  Appeal  No.  89  of  1926,  Decided 
on  23nl  August  1928,  from  decree  of 
Addl  Sub-Judge,  Gonda,  D/-  lObh  De- 
cember 1927. 

(a)  Family  arrangement— True  test  regard- 
ing validity-  Claims  adjudged  and    disputes 
settled  is  sufficient  consideration  for  uphold- 
ing the  family  settlement. 

It  isi  a  wrong  principle  of  law  to  test  the 
validity  of  the  agreement  by  having  recourse 
to  the  expodienc  of  finding  out  whether  tho 
claims  of  the  parties  to  the  agreement  were 
good.  The  true  test  is  whether  the  parties  had 
laid  any  claim  against  each  other  and  whether 
those  claims  had  been  settled  by  virtue  of  tho 
agreement  termed  the  "family  settlement." 
If  a  settlement  was  arrived  at,  the  strength 
or  validity  of  the  claims  of  the  parties  has 
nothing  to  do  with  the  validity  of  the  family 
settlement.  The  fact  that  the  claims  of  the 
.parties  had  been  adjudged  aud  that  the  dis- 
putes between  them  had  been  settled  would 
amount  to  a  sufficient  consideration  for  the 
upholding  of  the  family  settlement  A.  I.  R. 
1927  Oudh  572,  Appr.  and  Foil.  [P  374  0  2] 

(b)  Registration  Act,  S.  17— Family    settle- 
itnent  needs  no  registration, 

Agreement  of  the  nature  of  a  family  settle- 


ment does   not  require  either  writing  or  regis- 
tration .     A.  I.  R.  1927  Oudh  97,  Foil. 

[P  375  01] 

(c)  Family  arrangement  —  Terms  —  Term! 
recorded  in  wajib-ul-'arz  and  acted  upon— 
Validity  cannot  be  questioned. 

Where  agreement  of  family  arrangement 
was  recorded  in  the  wajib  ul-arz  prepared  at 
the  time  of  the  settlement  and  its  terms  were 
acted  upon  since  then,  it  is  not  open  to  the 
parties  to  raiao  any  question  regarding  the 
validity  of  tho  agreement  A.  I.  R.  1924  P.  C. 
27;  -4.  I,  R.  191G  P.  C.  9,  A.  7.  R.  1927  Oudh 
162  and  A.  I.  R.  1927  Oudh  570,  Foil. 

[P  376  G  1] 

Niamatullah  and  Naimullah — for  Ap- 
pellants. 

M.  Wasim — for  Respondents. 

Judgment.— This  is  an  appeal  arising 
out  of  a  suit  brought  by  the  plaintiffs- 
respondents  in  pursuance  of  an  order  of 
the  Court  of  Revenue  in  proceedings  for 
partition  instituted  on  an  application 
for  partition  filed  hy  them.  The  dispute 
relates  to  one  hundred  highas  kham  of 
land  situate  in  village  Raraanpur,  District 
Gonda,  In  the  partition  proceedings  the 
plalatitfs  claimed  this  land  as  their  ex- 
clusive property  and  the  revenue  Court 
had  directed  them  to  bring  a  suit  in  the 
civil  Court  for  a  declaration  of  their  ex- 
clusive rights  in  respect  of  the  said  land. 
The  plaintiffs  have  now  brought  the  pre- 
sent suit  for  the  purpose.  Their  allega- 
tion is  to  the  effect  that  custom  of  haq 
lethansi  prevails  among  the  Bandhal- 
goti  Thakurs  and  that  at  the  time  of 
the  preparation  and  verification  of  the 
wajib-ul-arz  by  the  Regular  Settlement 
Court,  Hardat  Singh,  father  of  defendant- 
appellant  Sital  Singh  had  agreed  to  give 
to  their  great-grandfather  Drigbijai  Singh 
the  said  one  hundred  bighas  kham  as  his 
haq  ]ethansi.  They  alleged  that  the 
agreement  arrived  at  before  the  Settle- 
ment Court  was  of  the  nature  of  a  family 
settlement  and  had  been  subsequently 
given  effect  to  by  the  ancestors  of  the 
defendants  and  that  the  said  land  had 
been  in  their  possession  continuously 
since  that  time.  They  further  alleged 
that  their  right  to  this  haq  jethansi  in 
respect  of  the  one  hundred  bighas  land 
had  been  recognized  in  a  will  executed 
by  Jagat  Singh,  their  grandfather,  by 
means  of  which  he  had  given  the  said 
land  exclusively  to  the  plaintiffs  and 
apportioned  the  rest  of  the  land  among 
them  and  the  defendants.  The  defendants 
contested  the  suit  and  contended  in  de- 
fence that  no  such  custom  prevailed  in 
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the  family  and  that  the  agreement  arrived 
at  between  the  parties  at  the  time  of  the 
regular  settlement  was  inoperative  since 
it  was  without  any  consideration  and  no 
suit  could  now  lie  for  enforcing  the  said 
agreement.  They  also  contended  that  the 
agreement  being  unregistered  was  inad- 
missible in  evidence  and  could  not  bs  the 
basis  of  the  suit. 

We  might  mention  here  that  the  plea 
of  custom  was  given  up  by  the  plaintiffs 
during  the  trial  of  the  case  and  no  issue 
was,  therefore,  framed  in  respect  thereof. 
The  learned  Additional  Subordinate  Judge 
of  Gonda  by  his  decree  dated  4th  March 
1926  held  that  the  agreement  was  invalid 
And  inoperative  in  law  and  therefore  dis- 
missed the  suit  The  learned  Additional 
District  Judge  of  Gonda  by  his  decree 
dated  10th  December  1927  has  reversed 
the  finding  of  the  learned  Additional  Sub- 
ordinate Judge  and  has  hfcld  that  the 
agreement  arrived  at  between  the  parties 
at  the  time  oF  the  settlement  was  of  the 
nature  of  a  family  settlement  and  did  not 
therefore  require  any  registration  lie 
also  held  that  the  agreement  had  been 
acted  upon  by  the  parties  and  it  was  now 
too  late  for  the  defendants  to  challenge 
its  validity  On  this  view  of  the  case 
he  decreed  the  plaintiffs'  suit  and  granted 
them  the  declaration  asked  for.  The 
defendants  have  now  appealed  to  this 
Court  and  it  is  now  again  argued  on  their 
behalf  that  the  agreement  is  invalid  and 
inoperative  in  law  and  the  plaintiffs' 
case,  having  been  exclusively  based  on  it, 
should  be  dismissed 

We  now  proceed  to  consider  how  far 
this  contention  raised  on  behalf  of  the 
defendants-appellants  can  be  upheld. 

The  agreement  is  embodied  in  the 
wa]ib-ul-arz  of  village  Ramanpur,  which 
is  on  the  record  of  the  case  and  which  is 
Ex  11  The  wajib-ul-arz  mentions  it 
clearly  that  Amar  Singh  the  eldest  son 
of  Pirthipal  Singh  was  to  obtain  haq 
jethansi  in  the  village  Riwan,  and  that 
Jai  Narain,  son  of  Daiju  Singh  was  to  get 
a  similar  haq  jethansi  against  his  brother, 
Sheo  Ratan  Singh.  The  document  then 
proceeds  to  state  that  Hardat  Singh, 
father  of  Sital  Singh,  the  defendant-ap- 
pellant, had  willingly  agreed  to  give  one 
hundred  big  has  kham  as  haq  jethansi  to 
his  elder  brother,  Drigbijai  Singh  in  vil- 
lage Ramanpur.  This  wajib-ul-arz  was 
verified  by  the  oosharers  of  the  village 


and  purports  to  bear  the  signatures  of 
both  Hardat  Singh  and  Drigbijai  Singh 
The  verification  clause  has  been  filed  in 
the  case  and  is  Ex  13,  This  leaves  no 
doubt  in  our  mind  that  the  agreement 
was  complete  and  fully  accepted  both  by 
Harda,t  Singh  and  Drigbi]ai  Singh.  We 
are  further  of  opinion  that  it  operates 
as  a  family  settlement.  It  was  argued 
that  there  was  no  consideration  for  this 
agreement  since  the  plaintiffs  had  given 
up  the  plea  relating  to  the  custom  of  haq 
jethansi,  the  effect  of  which  wag  that  no 
such  custom  had  ever  existed.  Whatever 
may  be  the  effect  of  the  plaintiff's  aban- 
donment of  the  plea  relating  to  haq  jeth- 
ansi  during  the  course  of  the  trial  of  the 
present  suit,  we  cannot  ignore  the  fact 
that  several  members  belonging  to  the 
family  of  the  parties  had  claimed  haq 
jethansi  at  the  time  of  the  settlement  and 
it  had  bean  consodei  to  them  This  was 
in  the  case  of  Amar  Singh  and  of  Jai 
Narain  Singh  If  the  members  of  the 
family  came  to  a  settlement  among 
themselves  by  concelins  the  right  of  haq 
]othansi  to  such  of  them  as  were  entitled 
to  it,  we  are  not  justified  in  testing  the 
validity  of  the  agreement  on  the  ground 
that  no  suoh  custom  had  existed  since  the 
plaintiffs-respondents  havo  given  up  the 
plea  regarding  the  said  custom  in  the 
present  case.  The  plaintiffs  might  have- 
thought  it  proper  to  give  up  the  plea  of 
the  said  custom  thinking  that  thair  case, 
as  it  rested  on  the  family  settlement,  was 
quite  a  good  cise  and  could  succeel  apart 
from  the  question  of  custom  itself. 

It  has  been  pointed  out  in  several  case? 
decided  by  the  varioua  High  Courts  in 
India  that  it  is  a  wrong  principle  of  law, 
to  test  the  validity  of  an  agreement  by! 
having  recourse  to  the  expedient  of  find- 
ing out  whether  the  claims  of  the  parties 
to  that  agreement  were  good.  The  true 
test  is  whether  the  parties  had  laid  any 
claim  against  each  other  and  whether 
those  claims  had  been  settled  by  virtue 
of  the  agreement  termed  the  "family 
settlement."  If  a  settlement  was  arrived 
at,  the  strength  or  validity  of  the  claims 
of  the  parties  had  nothing  to  do  with  the 
validity  of  the  family  settlement.  The* 
fact  that  the  claims  of  the  parties  had 
been  adjusted  and  that  the  disputes  bet 
ween  them  had  been  settled,  would 
amount  to  a  sufficient  consideration  for 
the  upholding  of  the  family  settlement. 
We  may  refer  in  this  connexion  to  a  de- 
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oision  of  a  Bench  of  this  Court  decided 
by  Stuart,  G  J.,  and  Hasan,  <T.,  reported 
in  the  case  of  Mahabir  v  D  war  ha  (l). 
The  principle  of  law  laid  down  in  bhafc 
case  is  olear  and  we  are  in  full  agreement 
with  the  view  of  law  taken  in  that  case. 
It  therefore  appears  to  us  that  the  family 
settlement  was  a  good  agreement;  hind- 
ing  uf)on  tho  patties  to  this  case  who 
claim  either  under  Hardat  Singh  or  under 
Drigbijai  Singh  both  of  whom  were  par- 
ties to  the  original  agreement.  As  to  the 
argument  thab  the  agreement  ia  bad  on 
the  ground  that  it  WAS  not  registered  we 
jmay  point  out  that  an  agreement  of  the 
nature  of  a  family  arrangement  does  not 
require  either  writing  or  registration. 
This  principle  has  been  followel  both  by 
the  Allahabad  High  Court  and  the  late 
Couit  of  tho  Judicial  Commissioner  of 
Oudh  in  a  series  of  cases.  It  would  bo 
suliicient  for  our  purposes  to  refer  to  a 
decision  by  one  of  U3  which  is  reported 
in  tho  ciso  of  Taj  Bahadur  Khan  v. 
Nakku  Khan  (2),  where  all  the  cases  on 
the  subject  have  been  discussed  Wo  are 
in  entire  agreement  with  the  view  taken 
in  that  caso,  and  are  thoreforo  of  opinion 
that  the  family  settlement  embodied  in 
the  wa]ib-ul-arz  prepared  at  the  time  of 
the  regular  settlement  is  operative  and 
binding  in  spite  of  the  fact  that  it  was 
not  registered  (Tho  judgmant  then  dis- 
cussed other  transactions  and  holding  that 
the  agreement  was  given  eLfoct  fco,  pro- 
ceeded.) We  would  like  to  point  out  thab 
the  principle  enunciated  by  their  Lord- 
ships of  the  Privy  Council  in  Mahomed 
Musa,  v.  Aghore  Kumar  Grangidi  (3)  and 
in  Malraju  Lakshmi  Venkayijamina  v. 
Venkata  Narasimha  Appa  Rao  (\)  ap- 
plies fully  to  the  facts  of  the  present 
case  In  Mahomed  Musa  v.  Afjhore 
Kumar  Ganquli  (3)  a  compromise  was 
made  in  a  suit  in  1873  by  virbue  of  which 
certain  properties  had  been  allotted  to  a 
particular  party.  The  agreement,  how- 
ever, was  not  registered  nor  had  a  transfer 
been  executed  in  his  favour  as  contem- 
plated by  the  compromise.  It  was,  how- 
ever, found  that  the  parties  had  acted 
upon  the  terms  of  the  compromise  and 
had  in  effect  arranged  their  rights  in  the 
property  in  terms  of  the  compromise 

~~(1)  A.  1.  R.  19J7~Oudh  572. 

(2)  A.  I.  R.  1927  Oudh  97. 

(3)  A.  I.  R.   1914   P.  0.    27=42   Gal.    801=42 
I.  A.  1  (P.O.). 

(4)  A.  I.  R.  1926  P.  G.  9=39  Mad.    509=43 
I.  A,  198  (P.O.). 


Lord   Shaw   delivering   the  judgment  of 
their  Lordships  observed  as  follows  . 

"Their  Lordships,  in  view  of  the  argument 
strongly  pressed  upon  thorn,  think  it  right  fur* 
ther  to  say  that  oven  although  bha  r^zinamn. 
and  the  decree  taken  together  were  considered 
to  be  defective,  or  inchoate  aa  elements  miking 
up  a  final  and  vahdly  concluded  agreement 
for  the  extinction  of  the  equity  of  redemption, 
tho  actings  of  parties  htivo  bean  suoh  aa  bo 
supply  all  auoh  defects,  ••••»*•  From 
thoso  authorities  ono  .dictum  quoted  >jy  Lord 
Selborna  from  Sir  John  Strango  (1  Vcs.  tifn. 
441)  may  ba  hero  repeated  .  "if  confessed  or  in 
part  carried  into  execution  it  will  ba  binding 
on  bhn  parties,  and  carried  into  further  execu- 
tion as  such,  in  equity."  Their  Lordships  do 
not  think  the  law  in  India  is  inconsistent  with 
thosa  principles.  On  the  contrary  it  follows 
thorn." 

In    Malraju  Lakshmi   Venkayyamma 
v.  Venkata  Narasimha  Appa  Rao  (4)  the 
facbs  were  that  upon  the  marriage  of  the 
appelUtib  in  thut  case  in  1886    her    aunt, 
a  wealthy  Hindu  widow  with    whom  she 
had  resided  since  childhood  had.  promised 
that   if    fche   appellant    and   hor  husband 
would  reside  with  her  she  would  purchase 
unspecified    immovable    property    for  tho 
appellant.     The    appellant   and   har  hus- 
band accordingly  resided  with  the   aunt. 
In  1893    the    aunt  purchased  a  village  in 
her  own  narao,  bub,  as  she  stated,  for  the 
appelLiab.     Dissatisfaction   subsoq  jenbly 
arose  because  the  village   was   nob  trans- 
ferred bo  the  appellant  and  the  appellant 
and  hor  husband   consequently   ceased  bo 
reside    with   the  aunt.     In  October  1893 
the    aunb    again    wrote    bj   the  appellant 
sbjiting    thab    the    village    had  been  pur- 
chased   for    her  and  would  be  transferred 
to  her      Tha  appellant  and  hei    husband 
bharojiftor    resided    with    the    aunt  until 
the   aunt's  deith   in  1899.     Ib  was  hold1 
by  their    Lordships  of  the  Privy  Cjuncil 
thab    bho    lobber  of  October  1893    consti- 
tuted a  binding  contract  by  the  aunb  and 
the  appellant    was  entitled  bo  possession 
of  the  village.     It  was   observed  by  their 
Lordships   in    this   case    that   after    the 
terms   had   been   acted  upon,  the  parties 
could  not  avail   themselves  of  locus  peni- 
tent KB  or  the  power  of  resiling   from  the 
agreement      Their      Lordships    followed 
Mahomed  M lisa's  case  quoted  above    The 
principle   laid   down  by  their  Lordships, 
in  the   cases  quoted   above   has  been  foU 
lowed  in  this  Court  in  two  oases  reported 
in    Bismilla   Begam   v    Mohammad  AH 
Mohammad  Khan  (5)   and   in    Udairaj> 
Singh  v.  Shankar   Singh  (6).     We 

(5)  A.  I.  R.  1927  Oudh  162. 

(6)  A.  I.  R.  1927  Oudh  570. 
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therefore  of  opinion  that  in  accord  an  oe 
with  the  principle  laid  down  by  their 
Lordships  of  the  Privy  Council  in  the 
above  cases  it  is  no  more  open  to  the 
appellants  to  raise  any  question  regard- 
ing the  validity  or  otherwise  of  the  agree- 
ment recorded  in  the  wijib-ul-arz  pre- 
pared at  the  time  of  the  regular  settle- 
ment, and  that  the  plaintitfs'  case  as 
baaed  on  that  agreement  has  been  rightly 
decreed  by  the  learned  Additional  Dis- 
trict Judge  of  Gonda. 

We,  therefore,  dismiss  this  appeal  with 
costs. 

M  N  /B  K  ^Appeal  dismissed. 

A.I  R    1929  Oudh  376 
STUART,  C.  J.,  AND  PCJLLAN,  J. 
Hatadm — Appellant 

v. 

Special  Manager,  Court  of  Wards, 
Ajodhya  Estate,  Gonda — Respondent. 

Second  Rent  Appeal  No.  27  of  192d, 
Decided  on  7fch  November  1923,  against 
decree  of  Addl.  Dist.  Judge  ,  Gonda,, 
D'-  2nd  February  1929. 

(a)  Oudh  Rent  Acl  (22  of  1866),  S.  127- 
Appeal. 

There  is  no  appeal  against  an  order  of  eject- 
ment under  b.  127  following  a  decree  for 
Arrears  of  rent.  [p  377  C  2J 

<b)  Oudh  Rent  Act  (22  of  1386),  S  108  (2) 
— Perion  declared  tenant  by  decision  of 
•competent  Court  must  be  sued  for  rent  ai 
tenant  under  S.  108  (2)  as  alto  in  suit  under 
S  127— He  cannot  be  ejected  on  dscree  for 
rent. 

Where  in  the  course  of  a  judgment  of  a  com- 
petent Court  a  person  IB  described  as  a  tenant 
and  declared  liable  to  pay  certain  sums  by 
way  of  rent,  he  should  be  treated  as  a,  tenant; 
and  not;  a  trespasser.  lie  should  be  sued  foe 
rent  as  tenant  under  S.  109  (2)  and  nob  tres- 
passer who  should  be  held  to  have  bsen 
treated  as  tenants  for  the  purpose  of  the  suit 
under  S,  127  and  no  order  of  ejectment  can 
Jollow  as  a  consequence  of  a  decree  for  rent;. 

[P  378  G  1] 

K.  N.  Chak  and  H  D.  Chandra— lot 
Appellant, 

H.  K.  Ghosh — for  Respondent. 
The  appeal  was    originally    heard  by 
Srivastava,  J.f  who  referred  it  for    deci- 
sion by  a  Bench  of     two  Judges  by  his 
order  reproduced  below. 

Srivastava,  J.— All  these  four  ap- 
peals arise  out  of  suits  for  arrears  of 
rent  under  S.  108,  01.  (2),  Oudh  Bent 
Act,  brought  by  the  Special  Manager  of 
the  Court  of  Wards  of  the  Ajudhia 
Estate  against  certain  tenants  The 
learned  Additional  District  Judge  of 
Gonda  has  disposed  of  the  appeals  out  of 
which  Bent  Appeals  NOB.  27  to  29  of 


1926  arise  by  one  judgment  and  the  ap- 
peal out  of  which  Rent  Appeal  No.  30 
of  1923,  arises  by  a  separate  judgment -but 
the  parties  before  me  are  agreed  that 
the  points  involved  in  all  the  appeals  are 
common  and  that  they  can  be  disposed 
of  together. 

The  relevant  facts  are  that  notices  of 
ejectment  were  issue!  by  the  Court  of 
Wards  against  the  defendants-appellants 
in  1915  The  tenants  sued  to  contest  the 
nobice  of  ejectment  but  were  unsuccess- 
ful and  the  Court  of  Wards  obtained 
delivery  of  possession  agiinst  them  but 
as  a  matter  of  fact  the  tenants  appear  to 
hive  continued  in  possession  in  spite  of 
the  form il  delivery  of  possession.  In 

1917  the  Court  of  Wards  instituted  suits 
agiinst  theji  in  the  civil  Court    for    pos- 
session of  part  of  the   lands    which    for- 
med the  subject  of  the  notices    of    eject- 
ment and  dakhal  dahani  of    1915.    These 
suits    resulted    in    a  compromise    under 
which  the  tenants  were    allowed    to    re- 
tain possession   of  the   lands   in  dispute 
together  with  certain    other    lands    at  a. 
rent    specified    in   the   compromise.     In 

1918  the  Court  of  Wards  instituted    two 
suits  against  each  of  the  tenants  one  for 
getting  them  to    execute    a    qabuliat    in 
pursuance  of  the  compromise    mentioned 
above  and  the  other  for  arrears    of    rent. 
The    suits    for  compulsory  execution  of 
qabuliats  were  eventually    dismissed  by 
the  Commissioner  whose    order   was    up- 
held by  the  Board  of  Ravenue  The  suits 
for  arrears  of  rent  were  decreed. 

In  1926  the  present  suits  were  insti- 
tute 1  for  arrears  of  rent  for  the  yaara 
1330  to  1333  Faali  under  S  108,  01  (2), 
Oudh  Rant  Act.  These  suits  were  de- 
creed by  tho  Court  of  the  Assistant  Col- 
lector. A  few  days  later  applications 
were  made  by  the  Court  of  Wards  to  the 
Assistant  Collector  under  01.  2,  S. 
127,  Oudh  Rent  Act,  praying  for  a  decree 
for  ejectment  of  the  defendants-tenants 
from  tho  land  in  their  possession.  The 
applications  ware  granted  the  same  day 
on  which  they  were  made  Subsequently 
the  defendants  appealed  against  the 
decrees  passed  by  the  Assistant  Collector. 
The  main  point  argued  before  the  lower 
appellate  Court  in  support  of  the  appeals 
was  that  the  defendants  were  holding 
the  land  with  consent  of  the  Court  of 
Wards  and,  therefore,  they  were  nob 
liable  to  ejectment  under  S.  127.  The 
learned  Additional  District  Judge  re- 
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polled  the  contention  and  dismissed  the 
Appeals.  The  defendants  have  come  to 
this  Court  in  second  appeal. 

The  initial  difficulty  in  the  way  of  the 
appellants  strikes  me  to  be  regarding 
theirright  to  contest  the  validity  of  the 
order  for  ejectment  in  the  appeals  be- 
fore the  Additional  District  Judge  and 
this  'Court.  S.  119,  Oudh  Bent  Act, 
allows  appeals  from  decree  passed  by 
an  Assistant  Collector  to  the  District 
Judge  and  to  this  Court  only  in  suits  of 
the  description  specified  in  the  section. 
In  the  present  case  appeals  were  filed 
in  the  Court  of  the  District  Judge  on 
the  ground  that  the  suits  were  under  S. 
108,  Cl  (2).  But  it  is  admitted  by  the 
appellants  that  they  do  not  dispute  their 
iability  to  piy  rent  nor  do  they  ques- 
tion the  amount  of  rent  which  his  been 
decreed  against  them  Their  whole 
firiev.inoa  is  against  the  ejectment.  The 
question  whether  the  order  for  eject- 
ment passed  by  the  Assistant  Collector 
was  appealable  to  the  District  Judge  or 
whether  an  appeal  against  it  should 
have  been  made  to  the  Commissioner  is 
one  not  free  from  difficulty.  The  par- 
ties are  unable  to  cite  any  authority  on 
the  point.  While  on  the  one  hand  the 
policy  of  the  Oudh  Bent  Act  seems  to 
be  that  appeals  in  matters  of  ejectment 
should  lie  to  the  Commissioner  and  the 
Board  of  Bevenue  yet  on  the  other  hand 
the  matter  .deserving  of  consideration 
is  that  the  proceedings  in  ejectment 
under  Cl.  (2)f  S.  127,  Oudh  Bent  Act 
are  only  in  the  nature  of  a  consequential 
relief  following  the  decree  for  arrears  of 
rent  which  forms  the  real  substance  of 
the  suit.  It  would  lead  to  some  anom- 
aly and  possible  confusion  for  the  forum 
of  appeals  against  one  part  of  the  deci- 
sion relating  to  arrears  of  rent  being 
different  from  the  forum  regarding  ap- 
peals .against  orders  relating  to  eject- 
ment passed  in  the  same  suit.  As  the 
question  is  one  of  considerable  impor- 
tance on  which  there  is  no  authority  one 
way  or  the  other,  I  consider  it  desirable 
that  the  appeals  should  be  heard  by  a 
Bench  of  two  Judges  and  I  certify  ac- 
cordingly. 

Stuart,  C.  J.  and  Pullan,  J.— These 

four  rent  appeals  have  been    referred    to 

a  Bench  by  an  order  of  a  single    Judge  of 

'  this  Court  mainly    on    the   ground    that 

•there  has. been  no  decision  by  this   Court 

'£.8  to  whether  an  appeal  raising  the  ques- 


tion of  ejectment  under  S.  127,  Oudh 
Bent  Act,  lies  to  a  revenue  or  a  civil 
Court.  We  have  already  expressed  our 
opinion  on  this  question  in  Ram  Baha- 
dur Singh  v.  Dharam  Raj  Singh  (l). 
Generally  speaking,  there  is  no  appeal! 
against  an  order  of  ejectment  under  S 
127  because  this  order  merely  follows 
upon  a  decree  for  arrears  of  rent  in  the 
case  of  a  person  who  although  not  a 
tenant  has  been  treated  as  a  tenant  under 
the  first  clause  of  S.  127.  In  the  present 
case  the  appellants  have  been  treated  by 
the  Courts  below  as  trespassers  and  the 
Courts  below  have,  therefore,  dealt  with 
them  under  S  127  and  after  passing  a 
decree  for  arrears  of  .rent  have  ordered 
that  on  the  application  of  the  plaintiff, 
the  defendants  will  be  ejected  from  the 
la  ad  This  is  a  cise  in  which  the  plain- 
tiff is  the  Court  of  Wards  of  this  pro- 
vince representing  the  Ajudhya  Estate 
and  wo  are  constrained  to  remark  that 
the  plaints  in  these  suits  have  not  been 
drawn  up  in  a  manner  which  gives  the 
Court  a  clear  idea  of  the  facts  in  issue. 

It  appears  that  since  the  years  1915 
there  has  been  litigation  off  and  on  bet- 
ween the  Court  of  Wards  on  the  one 
side  and  the  appellants  on  the  other.  In 
that  year  notice  of  ejectment  was  served 
on  these-persoDS  namely,  Mahabir,  Mata 
Din,  ChandriKa  ani  Bim  Das  in  respect 
of  218  plots.  Their  ejectment  was  ordered 
by  the  Assistant  Collector  and  his  order 
was  upheld  both  by  the  Commissioner 
and  by  the  Board  of  Bevenue.  But  both 
the  higher  Courts  made  observations  in 
their  judgments*  to  the  effect  that  the 
Court  of  Wards  would  be  better  advised 
to  accept  these  persons  as  tenants.  Pro- 
bably as  the  result  of  these  remarks  the 
appellants  refused  to  vacate  the  land  al- 
though dakhal  dehani  wss  obtained  and 
in  1917  the  Court  of  Wards  sued 
them  in  the  civil  Court  for  ejectment 
as  trespassers  These  suits  resulted  in  a 
compromise  according  to  the  terms  of 
which  the  land  in  suit,  along  with  other 
land  would  be  given  on  lease  to  the  de- 
fondants  Apparently  no  leases  were 
executed  and  there  was  further  litiga- 
tion both  in  the  revenue  ani  civil  Courts. 
There  is  a  decision  of  the  Court  of  the 
Judicial  Commissioner  dated  20th  Janu- 
ary 1921  in  which  it  appears  that  the 
Court  considered  the  question  as  to  whe- 
ther  the  enhancement  of  ren t  sanctioned 
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by  the  compromises  which  must  be  the 
compromises  of  1917  was  valid.  In  the 
course  of  the  judgment  these  persons 
were  referred  to  as  tenants  in  the  land 
which  is  described  as  the  bila  faisla 
land  and  it  is  also  stated  that  they  have 
been  reinstated  in  some  other  portions 
of  the  holding  As  a  result  they  wore 
declared  liable  to  pay  certain  sums  by 
way  of  rank.  The  net  result  of  this  deci- 
sion seems  to  be  that  the  present  appel- 
lants have  been  treated  by  the  Courts  as 
being  tenants  and  not  as  trespassers  We 
cannot  find  a  way  to  differentiate  bet- 
ween the  numbers  which  woro  contained 
in  the  compromises  and  the  number 
which  appear  in  the  plaints  in  the  pre- 
sent suit  nor  can  we  distinguish  either 
of  them  from  the  numbers  in  regard  to 
which  order  of  ejectment  was  served  in 
the  year  1915.  As  far  as  we  can  see  the 
holdings  have  been  all  along  substanti- 
ally the  same  although  there  may  have 
been  certain  differences  in  detail.  In 
our  opinion  it  was  for  the  plamtUf  to 
have  shown  us  clearly  how  ho  main- 
tained that  the  defendants  were  tres- 
passers in  one  part  of  the  holding  and 
tenants  in  another  and  this  the  plaintiff- 
respondent  has  failed  to  do.  In  our  opi- 
nion these  persons  should  have  been 
treated  as  tenants  It  is  not  for  us  tu 
Bay  to  what  class  of  tenants  they  belong 
but  they  were  tenants  who  should  have 
been  sued  for  rent  under  S.  108,  Cl.  (2) 
and  not  trespassers  who  should  be  held 
to  have  been  treated  as  tenants  for  the 
purpose  of  the  suits  by  the  plaintiff 
iunder  S.  127  This  being  so  no  order 
of  ejectment  could  follow  as  a  conse- 
quence of  the  decree  for  arrears  of  rent 
and  the  decrees  of  the  Courts  below 
should  be  held  to  he  decrees  for  arrears 
of  rent  only 

The  result  is  that  we  allow  these  ap- 
peals to  the  extent  prayed  for,  namely 
that  the  decrees  of  the  Courts  below 
shall  read  as  decrees  for  arrears  of  rent 
only  and  there  shall  be  no  order  for 
ejectment.  The  appellants  in  each  case 
will  get  their  costs  throughout, 

B.K.  **  Appeals  allowed. 
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MISRA,  J. 

Umrai  Kuer — Appellant. 
v. 

Umrao  and  another — Respondents. 

Second  Bent  Appeal  No.  58  of  1928, 
Decided  on  5th  December  1928,  from 
decree  of  Dist.  Judge,  Sifcapur,  D/-  21st 
August  1928 

(a)  Oudh  Rent  Act  (22  of  1866),  S.   127  — 
S.  127    applies  only  when  person    in   posses- 
§ion    cannot   show  himself    to  be  a  bona  fide 
tenant  —  Another    person     claiming     to    be 
owner — Person     in    possession    as    tenant  — 
S.  127  does  not  apply. 

Where  parties  claim  tu  be  entitled  to  a. 
particular  laud  and  one  of  them  is  m  actual 
possession  of  tho  same,  the  other  party  cannot 
ba  allowed  to  take  possession,  of  that  land  by 
bringing  a  suit  for  arrears  of  rent  against  tho 
tenant  in  actual  occupation  of  the  land  under 
S.  Ii27  Tho  section  was  nover  intended  by 
the  legislature  to  cover  such  a  case.  That 
provision  of  law  is  only  intended  to  cover  a 
case  where  tho  person  cannot  show  himself  to 
be  a  bona  fulo  claimant  of  the  land  in  dispute 
and  wlioio  his  possession  must  bj  held  to  be 
that  of  a  pure  trospitaer.  In  that  case  it 
would  bJ  upon  tho  landlord  to  either  sue  the 
person  in  possession  for  ejectment  in  the  civil 
Court  or  to  treat  him  aa  tenant  and  sue  him 
for  arrears  of  rent  m  the  revenue  Court. 
Whore,  hownver,  another  person  cl.iims  to  be 
the  owner  of  tho  land  and  has  been  in  posses- 
sion thereof  for  a  long  time  and  a  tenant  is  m 
occupation  of  that  land  on  his  behalf,  pro- 
ceedings under  S.  127  cannot  bo  availed  of  in 
order  to  obtain  possession  of  tho  same  laud  . 
A.  I.  R  1U28  Oudfi  353,  Itcf. 

LP  379  C  2,  P  380  C  1] 

(b)  Oudh  Rent  Act  (22  of  1866),  S.  138  — 
Suit    for    arrears    of  rent — Tenant    pleading, 
bona  fide  payment    to     third     person — Bona 
fides  are  established  if  payment  is  made    to- 
person    to  whom    payments   were    previously 
and  continuously  made. 

The  teat  of  the  bona  fides  of  a  toaaiit  whoa 
he  pays  rent  to  a  particular  parson  is  whether 
he  has  paid  rent  Co  him  before  or  uofc.  If  he 
paid  runt  to  a  poison  to  whom  hn  has  boon 
paying  rout  hitherto,  his  good  faith  will  be- 
considered  to  have  boon  established  and  ho 
cannot  ba  held  to  be  liable  to  pay  rent  again, 
to  another  parson  who  lays  claim  to  tho  said 
land.  [P  380  Oil 

Radha  Krishna — for  Appellant. 
Hyder  Husain  and  B.  K    Bhargava — 
for  Respondents. 

Judgment. — These  four  appeals  arise- 
out  of  four  suits  brought  by  the  plaintiff- 
appellant  Mt.  Umrai  Kuar  for  arrears  of 
rent  against  the  defendants-respondents. 
The  facts  of  the  oase  are  that  there 
are  two  villages  named  Dulapur  and 
Khairandeshnagar,  situate  in  district 
Sitapur,  adjacent  to  each  other.  Village 
Dulapur  belongs  to  the  plaintiff-appellant 
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and  village  Khairandeshnagar  belongs 
to  one  Bibu  Krishna  Kumar  who  is  also 
a  respondent;  before  me  In  1926  the 
Assistant  Record  O nicer  of  Sitapur  had 
the  demarcation  effected  and  included 
Some  small  pieces  of  land,  in  respect  of 
which  rent  is  claimed  in  the  four  suits, 
within  the  boundary  of  village  Dulapur 
It  is  on  the  basis  of  this  order  of  demar- 
cation that  the  plaintiff-appellant  claims 
these  lands  as  appertaining  to  her  village 
Dulapur  and  has  in  that  capacity  brought 
the  present  suits  for  arrears  of  rent  under 
S  127,  Oudh  Rent  Act,  against  the  defen- 
dants-respondents in  the  four  appeals 
These  respondents  are  in  actual  cultiva- 
tion of  those  pieces  of  land  The  rent  is 
claimed  in  respect  of  the  year  1335  Fasli 

The  defence  put  forward  by  the  tenants 
in  these  cases  is  the  same  and  it  is  to  the 
effect  that  the  lands  belong  to  Babu 
Krishna  Kumar  who  is  the  zatniadir  of 
Khairandeshnagar  and  they  have  paid 
rent  to  him  for  the  vear  in  dispute 
They  further  allege  that  they  have  been 
doing  so  for  a  long  time  past  and  are  not 
liable  to  pay  the  arrears  of  rent  claimed 
by  the  plaintiff.  Bibu  Krishna  Kumar 
who  is  the  zamindar  of  the  contiguous 
village  of  Khairandeshnagar  was  made  a 
party  to  these  suits. 

The  learned  Assistant  Collector  who 
tried  the  case  held  that  the  demarcation 
proceedings  effected  by  the  Assistant  Re- 
cord Officer  were  binding  on  the  parties 
and  in  view  of  those  proceedings  the  de- 
fendants could  not  be  heard  to  say  that 
the  land  appertained  to  any  village  other 
than  Dulapur.  He  also  hold  that  in 
those  circumstances  the  payment  of  rent 
to  Bjibu  Krishna  Kumar  by  the  tenants 
could  not  be  considered  to  be  bona  fide. 
Consequently  the  suits  brought  by  the 
plaintiff  were  decreed. 

On  appeal  the  learned  District  Judge 
has  taken  a  different  view.  He  has  held 
that  at  the  time  the  Assistant  Record 
Officer  took  the  demarcation  proceeding 
and  included  the  land  in  dispute  in  the 
village  Dulapur  he  made  it  quite  clear 
by  his  order  that  he  did  not  in  any  way 
purport  to  interfere  with  possession. 
He  was  also  of  opinion  that  S.  127,  Oudh 
Bent  Act,  was  not  intended  bo  cover  such 
oases.  He  therefore  allowed  the  appeals 
and  dismissed  the  suits  brought  by  the 
plaintiff,  Mb.  Umrai. 

In  second  appeal  it  is  contended  before 
me  by  the  plaintiff-appellant  that  she  is 


entitled  to  get  decrees  for  arrears  of  rent 
inasmuch  as  the  order  passed  by  the 
Assistant  Record  Officer  in  the  demarca- 
tion proceedings  is  binding  upon  the 
zamindars  of  the  two  contiguous  villages 
until  it  is  set  aside  by  the  civil  Court. 

After  hearing  the  arguments  in  this 
case  I  have  come  to  the  conclusion  that 
the  judgment  of  the  learned  District 
Judge  dismissing  the  four  suits  must  be 
maintained  and  that  these  appeals  should 
be  dismissed. 

It  appears  to  me  after  reading  the 
order  of  the  Assistant  Record  Officer, 
dated  30bh  October  1920  that  the  said 
Officer  did  not  intend  to  disturb  the 
possession  of  either  p.irty  He  expressly 
stated  in  his  order  that  regarding  the 
fact  of  possession  he  was  not  going  to 
pass  any  order  nor  was  he  in  any  way 
concerned  with  it  Under  those  circum- 
stances the  force  of  the  order  is  alto- 
gether destroyed  so  far  as  the  question  of 
possession  is  concerned.  The  order  as  to 
demarcation  passed  by  the  Assistant  Re- 
cord Officer  must  bo  read  subject  to  this 
condition  and  if  this  is  clonej  the  appel- 
lant in  my  opinion  has  no  case.  Thesa 
small  pieces  of  land  may  have  been 
shown  in  the  map  of  the  village  Dulapur 
but  beyoni  this  no  other  effect  can  be 
given  to  the  order  of  the  Assistant  Re- 
cord Officer.  The  argument,  therefore, 
based  on  S  41,  U.  P.  Land  Revenue  Acit, 
1901,  has  no  force. 

I  may  also  point  out  that  I  have  al- 
ways beon  of  opinion  that  in  cases  like 
this  S.  127,  Oudh  Rent  Act,  has  no  ap- 
plication Whore  parties  claim  to  be' 
entitled  to  a  particular  land  and  one  of 
them  is  in  actual  possession  thereof  the 
other  party  cannot  be  allowed  to  take 
possession  of  that  land  by  bringing  a 
suit  for  arrears  of  rent  against  the  tenant 
in  actual  occupation  of  the  land  under 
S.  127,  Oudh  Rent  Act.  That  section 
was  never  intended  by  the  legislature  to 
cover  such  a  case  In  my  opinion  that 
provision  of  law  is  only  intended  to  cover 
a  case  where  the  person  cannot  show 
himself  to  be  a  bona  fide  olo.iina.nt  of  the 
land  in  dispute  and  where  his  possession 
must  be  held  to  be  that  of  a  pure  tres- 
passer. In  that  case  it  would  be  open 
to  the  landlord  to  either  sue  the  person 
in  possession  for  ejectment  in  the  civil 
Court  or  to  treat  him  as  a  tenant  and  tc 
sue  him  for  arrears  of  rent  in  the  revenue 
Court.  Where,  however,  another  peraoi 
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claims  to  be  the  owner  of  the  land  and 
has  been  in  possession  thereof  for  a  long 
time  and  a  tenant  is  in  occupation  of 
that  land  on  his  behalf  proceeding  under 
S.  127  cannot  in  my  opinion  be  availed 
of  in  order  to  obtain  possession  of  the 
said  land.  I  am  supported  in  this  view 
by  a  recent  decision  of  this  Court  re- 
ported in  Ishar  Din  v.  SambhuDat  (l). 

I  find  from  the  evidence  of  the  patwari 
of  the  village  who  was  examined  in  this 
case  on  behalf  of  the  defendants  that  the 
latter  have  been  paying  rents  of  the  land 
in  dispute  to  Babu  Krishna.  Kumar  res- 
pondent 2  for  the  last  14  years  during 
the  time  he  has  been  patwari  of  the  vil- 
lage. There  can  therefore  be  no  doubt 
that  the  defendants  as  tenants  of  the  land 
in  dispute  were  justified  in  making  pay- 
ments to  Babu  Krishna.  Kumar  The  test 
jof  the  bona  tides  of  a  tenant  when  he 
'pays  rent  to  a  particular  person  is  whe- 
ther he  has  paid  rent  to  him  before  or 
jnot.  If  he  has  paid  rent  to  a  person 
^to  whom  he  has  been  paying  rent  hither- 
to, his  good  faith  will  in  my  opinion  be 
considered  to  have  been  established  and 
'he  cannot  be  held  to  be  liable  to  pay  rent 
'again  to  another  person  who  lays  claim 
jto  the  said  land. 

I  am  of  opinion  that  the  plaintiff-ap- 
pellant must  if  she  wishes  to  get  posses- 
sion of  these  lands,  establish  her  claim,  if 
so  advised,  in  the  civil  Courts.  Until, 
however,  that  is  done  she  cannot  be  al- 
lowed to  secure  her  object  by  bringing  a 
Buit  under  S  127,  Oudh  Bent  Act. 

All  the  four  appeals,  therefore,  fail 
and  are  dismissed  with  cost?. 

V.B  /R.K.  Appeal  dismissed. 

(1)  A,  I.  R.  1928  Oudh  353. 
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POLLAN,   J. 

Bisheshar  Sintjh  and  others—  Appel- 
lants. 

v. 

Iishad  Husam — Kespondent. 

Second  Appeal  No.  322  of  1928,  Deci- 
ded on  8th  November  1928,  against 
decree  of  Sub-Judge,  Bara  Banki,  D/- 
19th  July  1928. 

Wajib-ul-arz — Construction. 

Where  a  clause  in  the  wajib-ul-arz  provides 
Lh.\t  '  no  tenant  grove-holder  can  plant  new 
trees  after  the  fcrees  in  the  grovo  have  been 
cut  or  fallen  down1',  it  me  an  a  that  the  tenant 


cannot  in   fact   plant   any    new   trees  at   all 
without  the  permission  of  the  taluqdar. 

[P  3EO  G  2,  P  981  C  1] 

X.  P.    Misra  and  B.  Singh    Paul—toT 
Appellants. 

Af.  Wasim — for  Respondent. 

Judgment — This  is  a  second  appeal 
from  a  decree  of  the  Subordinate  Judge 
of  Bara  Banki  modifying  the  judgment 
of  the  Munsif,  in  a  suit  brought  by  a 
taluqdar  for  the  removal  of  certain  trees 
from  a  grove  in  the  possession  of  the 
defendants.  As  the  case  stands  at  pre- 
sent the  suit  has  been  decreed  in  respect 
of  100  trees  on  No.  746,  one  tree  on 
No.  744  and  45  trees  on  745/2.  The 
main  ground  of  appeal  is  that  plots  74 
and  405,  on  the  Erst  of  which  fresh  trees 
have  been  planted,  are  in  the  ownership 
of  the  defendants  as  landholders  and 
they  are  not  tenant  grove-holders  The 
lower  Courts  went  into  this  point  at 
great  length  and  discussed  certain  deci- 
sions prior  to  the  year  1868,  but  there 
was  no  need  for  the  lower  Courts  going 
beyond  the  first  regular  settlement  and 
the  subsequent  entries  in  the  village 
records.  The  defendants  have  always 
been  recorded  as  tenant  grove-holders 
and  that  must  be  taken  to  be  their 
position  in  respect  of  the  land  in  suit. 
As  tenant  grove-holders  they  were  bound 
by  the  terms  of  the  wajib-ul-arz  which 
lay  down  definitely  the  rights  of  tenant 
grove-holders  in  their  grove  These 
rights  are  merely  a  right  to  maintain  the 
trees  existing  and  to  take  iheir  fruits 
but  they  cannot  cut  or  soil  the  trees 
without  paying  mahkana  and  they  can- 
not plant  new  trees  to  replace  those  that 
have  fallen  unless  they  have  obtained 
permission  of  the  taluqdar.  The  object 
of  these  clauses  in  the  wa.jib-ul-n.rz  is 
clear.  It  is  to  enable  the  taluqdar  to 
obtain  possession  ultimately  of  the  groves 
of  those  persons  who  do  not  obtain  his 
permission  for  planting  fresh  trees.  I 
cannot  read  the  second  clause  which  runs: 

"No  one  can  plant  uew  trees  after  the  trees 
in  the  grove  have  been  cut  or  fallen  down." 

As  meaning  that  no  new  trees  can  be 
planted  after  the  whole  grove  has  been 
cleared.  Such  a  clause  would  be  meaning- 
less or  at  least  otiose  in  view  of  the  sub- 
sequent clauses  which  give  the  taluqdar 
absolute  right  to  resume  the  whole 
grove-land  when  it  is  cleared  of  trees. 
This  clause  clearly  means  that  the 
tenant  cannot  replace  fallen  trees  with 
new  ones  and  so  cannot  in  fact  plant  any 
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aew  trees  at  all  without  the  permission 
of  the  taluqdar. 

The  last  question  raised  is  one  of 
limitation.  The  suit  is  olearly  within 
limitation  on  the  finding  of  facts  of  the 
Courts  below  that  the  trees  in  suit  have 
been  planted  within  two  years  of  the 
institution  of  the  suit.  There  is  only 
one  point  in  whioh  the  lower  appellate 
Court  appears  to  have  gone  wrong;  that 
is,  in  granting  a  decree  for  possession  of 
the  remaining  portion  of  plot  746  which 
is  not  occupied  by  trees.  The  mistake 
appears  to  have  arisen  from  a  misreading 
of  the  last  clause  in  the  wajib-ul-arz 
whioh  should  run: 

"If  oub  of  the  grove  all  the  trees  havo  bean 
out  or  have  fallen  down  and  no  trees  stand, 
then  ao  much  land  as  becomes  vacant  oan  be 
put  under  cultivation  by  the  taluqdar  or  given 
on  rent." 

The  lower  appollafce  Court  appears  to 
have  thought  that  some  trees  could  stand 
after  all  the  trees  had  been  out  down  or 
had  fallen  down,  but  as  this  is  impossible 
I  conclude  that  the  word  read  as  "hon" 
by  the  lower  appellate  Court  is  "na  hen" 
whioh  appears  to  be  the  case  from  the 
copy  before  the  Court  and  I  accordingly 
amend  the  decree  of  the  lower  appellate 
Court  to  this  extent  that  possession 
shall  not  be  given  to  the  taluqdar  of  any 
portion  of  plot  746.  No  objection  is 
raised  to  giving  of  possession  of  plot  406, 
and  as  to  the  other  numbers  the  only 
question  is  whether  the  trees  which  have 
been  recently  planted  should  or  should 
not  be  out.  On  this  point  I  uphold  the 
decision  of  the  lower  appellate  Court 
and  dismiss  the  appeal  with  costs. 

V  B./R.K.  Appeal  dismissed. 
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STUART  C.  J.  AND  BAZA,  J. 
Nawab—  Aooused — Appellant. 


v. 


Emperor  —  Complainant  —  Opposite 
Party. 

Criminal  Appeal  No.  212  of  1929,  De- 
cided on  3rd  May  1929  against  order  of 
Addl.  Sess.  Judge,  Bah r a i oh,  D/-  9th 
April  1929. 

(a)  Evidence  Act,  S.  24— Detailed  and 
voluntary  confeuion  lubiequently  retracted 
though  not  found  to  be  true  in  certain 
parti  ii  sufficient  for  conviction. 

Confession  made  by  an  adult  man  who 
understood  what  ha  was  doing,  though  re- 


tracted, is  sufficient  for  the  conviction  of  the 
person  making  it,  even  although  certain  parts 
of  it  are  not  found  to  be  truo,  provided  that 
there  was  a  detailed  confession  and  it  was 
made  voluntarily  and  in  spite  of  the  fact  that 
be  was  explained  the  consequences  of  mak- 
ing it.  [P382C2] 

(b)  Criminal  Trial — Opinion!  of  recording 
Magistrate,  on  guilty  conscience  of  accused 
and  demeanour  are  not  admissible  in  Ses- 
sion! trial. 

In  a  Sessions  trial  the  opinions  of  the 
Magistrate  who  recorded  the  confession  a.i  to 
his  impressions  about  the  demoanour  of  fcha 
accused,  that  it  showed  that  he  had  dona 
something  wrong  or  seen  something  wrong 
being  done,  that  ho  wai  suffering  from  guilty 
conscience  are  not  admissible,  [P  382  C  2] 

R.  F .  Bahadur ji — for  Appellant 
G.    H.    Thomas  for    Govt.    Advocate — 
for  the  Crown. 

Judgment. — Nawab  Khan  has  been 
convicted  by  the  learned  Additional 
Sessions  Judge  of  Bihraich  of  an  offence 
of  murder  under  S.  302,  I.  P.  C.,  and 
sentenced  to  death  subiecb  to  confirma- 
tion by  this  Court.  He  appeals.  The 
reference  in  confirmation  is  also  before 
us  Tho  offence  of  whioh  he  was  con- 
victod,  mas  the  murder  of  a  Bania  called 
Lachman.  Lachman's  dead  body  was 
discovered  on  5th  December  1928,  lying 
in  an  arhar  crop  some  distance  from  the* 
house  in  which  he  resided  in  the  Fakhr- 
pur  village.  He  had  disappeared  from 
his  home  some  days  before.  The  medical 
evidence  was  unable  to  discover  the 
cause  of  his  death  as  the  corpse  was- 
greatly  decomposed  before  ifc  was  seen  by 
the  medical  officer.  Suspicion  fell  on 
the  appellant.  He  was  arrested  on  8th 
December  1928,  and  two  days  aftorwarda 
on  10th  December  1928,  he  made  a  con- 
fession before  Mr.  Bhagwati  Prasad,  a. 
Magistrate  of  the  First  Class  of  Bahraich. 
As  a  result  four  persons  were  put  on 
their  trial  for  committing  murder  and  a. 
woman  called  Haliman  was  put  on  her 
trial  under  Ss,  201  and  202,  I.  P.  C. 
Three  men  and  the  woman  were  acquitted 
The  appellant  alone  was  convicted  Ac- 
cording to  his  confession  he  and  other 
persons  combined  in  murdering  the  de- 
ceased man  on  account  of  an  intrigue 
whioh  he  was  carrying  on  with  the 
woman  who  has  been  acquitted,  The 
appellant  was  clear  and  distinct  in  his 
confession  as  to  what  had  happened.  He 
gave  full  details.  He  stated  that  the 
deceased  man  had  been  murdered  by 
throttling  in  the  house  of  the  woman 
and  that  the  dead  body  had  then  been 
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placed  in  a  corn  bin.  After  a  few  days 
•the  stench  of  the  corpse  was  so  intense 
that  it  had  to  be  removed.  He  stated 
that  he  then  with  other  men  had  taken 
-away  the  corpse  and  thrown  it  into  the 
place  where  it  was  subsequently  dis- 
covered. The  Magistrate  who  recorded 
this  confession  took  great  care  to  see 
that  Nawab  Khan  should  not  be  preju- 
diced. He  kept  him  in  his  Court  room 
for  an  hour  after  his  arrival  in  the  charge 
of  two  orderlies.  He  allowed  no  police 
officers  to  come  near.  The  Magistrate 
then  explained  to  him  clearly  that  he 
was  not  bound  to  make  any  confession 
and  that  any  statement  which  he  would 
make  would  be  used  against  him  The 
appellant  then  made  this  full  and  detailed 
confession.  In  addition  he  took  the 
police  officer  to  the  house  in  which  the 
woman  Hah  man  lived  and  searched  in  a 
bin  where  there  was  fodder.  He  pro- 
duced from  the  fodder  a  rag  of  cloth. 
The  Imperial  Serologist  found  traces  of 
human  blood  upon  this  rag.  Accord- 
ing to  the  confession  this  rag  was  used 
to  gag  the  deceased  at  the  time  of  the 
murder. 

The  learned  counsel  for  the  appel- 
lant has  pointed  out  to  us  that  there 
is  nothing  in  throttling  which  would 
ordinarily  cause  blood  to  be  shed. 
That  is  so;  but  there  is  nothing  incom- 
patible in  throttling  with  blood  being 
shed.  The  deceased  might  have  bitten 
his  tongue  and  that  could  have  caused 
blood  to  come  on  the  rag.  It  is  im- 
possible to  say  what  happened  owing  to 
the  decomposition  of  the  corpse  but  the 
fact  remains  that  the  .rag  was  found  and 
the  appellant  has  to  answer  the  question 
how  did  he  know  that  there  was  a  blood 
stained  piece  of  rag  in  the  fodder  in  the 
bin  in  the  woman's  house?  The  con- 
fession has  been  retracted  but  the  ap- 
pellant has  not  been  able  to  give  any 
satisfactory  reasons  as  to  how  he  came 
to  make  it  He  stated  that  the  investi- 
gating oificer  kept  him  seated  for  four 
days  and  beat  him.  Now  it  is  clear  that 
he  was  only  arrested  two  days  before  ho 
made  the  confession  and  that  he  remained 
in  police  custody  for  a  very  short  time 
being  handed  over  speedily  to  the  jail 
authorities.  When  asked  to  explain  how 
he  knew  anything  about  the  rag  he  said 
that  he  knew  nothing  about  it  and  that 
he  had  never  given  it  to  the  Sub-Inspec- 
tor. Balmakund  (P.  W.  7)  deposed  that 


he  was  present  at  the  time  of  the  search 
and  that  Nawab  Khan  brought  out  the 
rag  from  the  fodder.  The  investigating 
officer  gave  evidence.  The  appellant  did 
not  ask  him  in  cross-examination  whether 
he  had  or  had  not  beaten  him.  The 
appellant  produced  no  witnesses  in  his 
defence.  There  are  a  few  details  in  the 
confession  which  are  not  shown  to  be 
correct.  But  there  is  nothing  in  the 
evidence  to  detract  from  the  main  details 
which  are  to  the  effect  that  certain 
people  conspired  deliberately  to  murder 
the  deceased,  that  they  enticed  him  into 
a  certain  place  and  that  there  they 
throttled  him,  that  the  corpse  was  kept 
for  some  time  in  a  corn-bin  but  that 
when  it  became  very  offensive  it  was 
taken  away  and  thrown  into  the  place 
where  it  was  subsequently  found. 

There  are  several  decisions  of  this  Court 
which  are  to  the  effect  that  a  retracted 
confession  is  sufficient  for  the  conviction 
of  person  making  the  confession  even 
although  certain  parts  of  the  confession 
are  not  found  to  be  true.  Here  \ve  have 
a  clear  detailed  confession  made  by  a 
man  of  30  years  of  age.  He  was  warned 
to  bo  careful.  It  was  explained  to  him 
whafc  would  be  the  result  Nevertheless 
he  made  the  confession.  We  consider 
that  the  learned  Sessions  Judge  should 
not  have  questioned  the  Magistrate  who 
wrote  Lhe  confession  as  to  his  impres- 
sions. The  Magistrate's  opinion  that 
the  appellant's  demeanour  showed  that 
he  had  done  something  wrong  or  seen 
something  wrong  being  done  was  not 
admissible  and  so  was  the  Magistrate's 
opinion  that  the  appellant  was  suffering 
from  a  guilty  conscience.  Further  the 
learned  Judge  should  not  have  stabed 
that  in  his  opinion  the  appellant  looked 
like  a  murderer.  We  have  attached  no 
value  of  any  kind  to  these  impressions  of 
the  Judge  or  the  Magistrate  but  on  the 
confession,  as  it  stands,  made  as  it  was 
by  an  adult  man  who  understood  what 
he  was  doing,  we  consider  the  conviction 
amply  justified.  He  has  been  unable  to 
explain  this  confession  away.  The  lis- 
covery  of  the  rag  undoubtedly  corrobo- 
rates the  confession  The  murder  was 
on  the  appellant's  own  admission  a  cold- 
blooded and  cowardly  one  It  was  pre- 
meditated. We  accordingly  are  unable 
to  mitigate  the  sentence.  We  dismiss 
the  appeal,  uphold  the  conviction,  con- 
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•firm  the  aeafcenoa  and  direct;  that  Nawab 
Khan  be  hiaged  by  the  neck  till  he  be 
-dead. 

V.B  /U.K.  Appeal  dismissed. 


A  I.  R,  1929  Oudh  383 
j 

MISRA,  J. 

Jayannath — Applicant 

v. 
Bikarmajit  Sinr/h— Opposite  Party. 

Eevn.  Appln.  No.  33  of  1928,  D0- 
oided  on  2Lafc  November  1928,  from  order 
of  Sm.  Cause  Court  Judge,  Sultanpur, 
D/-  7tli  May  1927. 

(a)  Oudh  Rent  Act  (22  of  1886),  S.  108  (a) 
— Suit  against  lambardar    for  illegal  realiza- 
tion    of    rent    lies     exclusively     in    revenue 
Court. 

Suit  by  .1  tenant  against  Um birder  for  tho 
recovery  of  money  illegally  and  wrongfully 
realized  by  him  from  the  tenant  on  account; 
of  land  revenue  ia  exclusively  cognisable  by  a 
revenue  Court.  [P  3BJ  G  2J 

(b)  Civil  P.  C.,   S.  115— Laches    in  revision 
application      not      permissible      unless     good 
cause  i§  shown. 

An  application  for  revision  should  not  be 
entertained  when  filed  after  considerable  de- 
lay unless  good  cnuso  is  shown  for  delay  in 
filing  it.  [P  383  U  2\ 

(c)  Jurisdiction  —  Consent  cannot    confer, 
nor  can    waiver    make    for    defect  or  lack  of 
jurisdiction — Party    to    proceeding  can  chal- 
lenge it  subsequently. 

If  a  decree  is  p^iss^d  ox  parte  by  a  Court 
which  had  no  jurisdiction  to  try  it,  tho  de- 
fendant, judgment-debtor,  can  challenge  it  on 
the  ground  th<*t  it  was  passed  by  a  Court 
which  had  no  jurisdiction.  The  general 
principle  is  that  jurisdiction  cannot  be  con- 
ferred by  consent  of  tho  parties  and  any 
waiver  on  their  part  cannt  make  for  tho  lack 
or  defect  of  the  jurisdiction:  38  Gal.  639,  Rtl, 
on.  IP  384  G  1J 

Radha  Krishna — for  Applicant. 

Moti  Lai  Saksena  —  for  Opposite 
Party. 

Judgment. — This  is  aa  application 
{or  revision  in  a  suit  brought  by  the 
plaintiff-respondent  in  the  Court  of  the 
Subordinate  Judge  of  Sultanpur  for  re- 
covery of  a  sum  of  Es.  764  on  account  of 
money  illegally  and  wrongfully  realized 
by  the  defendant  for  him.  The  suit  was 
decreed  ex  parte  on  7th  May  1927.  The 
defendant  failed  in  getting  the  decree  ex 
parte  set  aside  and  also  failed  in  a  de- 
claratory suit  brought  by  him  for  the 
purpose  of  getting  a  declaration  to  the 
effect  that  the  decree  passed  in  this  case 
wa»  without  jurisdiction. 


It  is  admitted  by  the  parties  in  this 
case  that  the  suit  relates  to  the  money 
illegally  and  wrongfully  realized  by  the 
defendant  as  lambardar  from  the  plaintiff 
on  account  of  the  land  revenue  and  that 
it  is  exclusively  cognizable  by  a  re- 
venue Court.  It  is,  therefore,  clear  that 
the  civil  Court  in  thisca.se  had  no  juris- 
diction to  try  the  case  or  to  pass  a  de- 
cree for  the  amount  claimed. 

It  ia,  however,  contended  on  the  other 
side  that  tho  application  for  revision 
should  not  be  entertained  because  it  has 
been  filed  after  the  expiration  of  a  yeai 
and  five  months  from  the  date  of  the  de- 
cree. Several  rulings  were  quoted  be- 
fore me  by  the  learned  advocate  for  the 
respondent  which  go  DO  show  that  the 
High  Court  should  not  ordinarily  in- 
terfere in  revision  when  the  application 
is  filed  after  a  great  delay  I  am  fully 
alive  o[  this  principle  and  would  not 
have  interfered  were  it  not  that  good 
cause  has  been  shown  for  the  delay  in 
filing  tho  present  application.  The 
cause  shown  in  the  case  is  that  soon 
after  the  ex  parte  decree  was  passed,  the 
defendant  tried  to  get  that  decree  set 
aside  He  failed  in  hie  attempt.  There- 
upon ho  filed  a  regular  suit  for  a  declara- 
tion to  the  effect  that  the  decree  was 
passed  without  jurisdiction  and  there- 
fore inoperative  and  should  be  set  aside. 
The  Courts  \^hioh  tried  that  case  held 
that  although  the  suit  had  been  filed  in 
a  Court  without  jurisdiction  yet  because 
the  defendant  had  absented  himself  and 
the  decree  had  been  passed  ex  parts, 
there  was  no  sufficient  ground  for  the 
grant  of  a  declaratory  relief.  After  the 
plaintiff  failed  in  that  attempt  he  has 
filed  the  present  application  for  revision. 
Tho  circumstances  are  in  my  opinion 
sufficient  to  explain  the  delay  which  has 
occurred  in  filing  the  application  for 
revision. 

It  was  also  contended  on  behalf  of  the 
respondent  that  this  Court  should  not 
interfere  in  revision  unless  it  was  satis- 
fied that  injustice  had  been  done  in  the 
case.  The  suit  has  not  been  tried  out  on 
the  merits  and  there  are  no  materials  be- 
fore me  which  would  satisfy  mo  that  the 
claim  of  the  plaintiff  was  u,  good  one. 
Under  these  circumstances  the  ouly  re- 
medy left  to  the  applicant  is  to  get  a 
trial  of  the  claim  brought  against  him 
in  the  proper  Court. 
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It  was  further  contended  on  behalf  of 
the  respondent  that  if  the  'defendant-ap- 
plicant did  not  appear  and  the  decree 
pissel  against  him  was  ex  pirte  he 
should  not  now  be  allowed  to  challenge 
the  decrea  on  tho  groind  that  it  was 
pisse:!  by  n  Court  which  had  no  jurisdic- 
tion I  do  not  think  that  this  conten- 
tion has  any  force  It  has  bean  often 
held  by  their  Lordships  of  the  Privy 
Council  that  consent  of  a  particular  pirty 
to  a  litigation  cannot  confer  -jurisdiction 
upon  the  Court.  In  Rajlakshmi  Dascc 
v.  Katyayani  Dasee  (1)  it  was  hold  that 
jurisdiction  cannot  bo  conferred  upon  a 
Court  by  consent  of  parties  and  any 
waiver  on  their  part  cannot  make  up  for 
the  lack  or  the  defect  of  the  jurisdiction. 

I  am  therefore,  of  opinion  that  this  ap- 
plication for  revision  must  be  allowed  and 
the  plaint  should  be  directed  to  bo  re- 
turned to  the  plaintiff  for  presentation 
to  the  proper  Court.  I  would  not,  un- 
der the  circumstances,  make  any  order  as 
to  costs  in  this  case 

V.B./R.K  Revision  allowed. 


(1)  [11)11]  33  Gal.  633=121.  G.  4G4. 


A.  I.  R.  1929  Oudh  384 

WAZIR  HASAN,  AG  C.-J.  AND  PULLAN,  J. 

Ghandnka  Singh  —  Appellant, 
v. 

Inder  Kunwar  Rani — Respondent. 

Second  Kent  Appeal  No.  19  of  1927, 
Decided  on  19fch  November  1923,  against 
the  decree  of  the  3rd  Addl.  Dist.  Judge, 
Lucknow,  D/-  llth  April  1927. 

Oudh  Rent  Act  (22  of  1866),  S.  7-A— 
Tenant  holding  sir  land  ai  exproprietary 
tenant  has  to  pay  rent  fixed  by  law. 

A  person  holding  sir  laud  of  which  he  is  an 
exproprietary  tenant  within  the  moaning  of 
S.  7-A  ia  liable  to  account  for  the  rent  of  the 
a  a  mo  only  at  the  rent  fixed  by  law  and  that  ia 
"four  annas  in  the  rupee  leas  than  tho  fair  and 
equitable  rate  payable  by  statutory  tenants  for 
land  of  tho  same  claas  or  classes  of  soil." 

[P  384  0  2] 

S.  N.  Roy — for  Appellant. 

Rajeshwari  Prasad — for  Respondent. 

Judgment — This  is  the  defendant's 
appeal  iu  a  suit  by  the  respondent  for 
his  share  of  profits  under  Cl.  15,  S.  108, 
Oudh  Bent  Act,  1886.  The  defendant  is 
also  the  lambardar  of  the  village.  One 
of  the  questions  in  the  case  is  as  to  the 
rate  of  rent  at  which  the  defendant  is 


liable  to  account  in  respect  of  his  sir 
lands  which  he  holds  in  the  character  of 
an  exproprietary  tenant 

The  Courts  below  hive  assumed  that 
the  defendant  holds  lani  of  that  nature 
and  are  of  opinion  that  until  determina- 
tion of  rent  in  reipBot  of  suoh  lands  has 
taken  place  in  favour  of  the  defendant 
as  an  exproprietary  tenant  of  the  same- 
he  is  liable  to  account  for  rent  at  the 
chauhaddi  rate  This  opinion  is  clearly 
erroneous  If  the  defendant  holds  sir 
lands  of  which  he  ig  an  exproprietary 
tenant  within  the  meaning  of  S.  7-A, 
Oudh  Boat  Act,  he  is  liable  to  account  for 
tho  rent  of  the  s^me  only  at  the  rate  fixed 
by  law  and  that  in; 

"/our  annaa  in  the  rupee  less  than  the  fair 
and  equitable  rate  payable  by  statutory 
tenants  for  land  of  tha  sama  class  or  classes 
of  soil." 

At  the  hearing  of  the  appeal  a  ques- 
tion hag  arisen  as  to  what  land  (and  the 
area  thereof)  is  sir  land  within  the 
meaning  of  the  section  just  now  mention- 
ed. Before  us  the  parties  are  in  con- 
troversy on  this  mitter  and  in  the 
Courts  below  no  finding  was  recorded. 
We  are,  therefore,  unable  to  decide  this 
appea.1  to-day  Wo  accordingly  direct- 
the  Court  of  first  instance,  through  the 
lower  appellate  Court,  to  try  the  issue 
stated  below  after  admitting  relevant 
evidence 

How  much  land  the  defendant  holds  as 
sir  land  within  the  definition  of  the 
word  '.sir1  in  any  of  the  paragraph  of 
Cl  17,  S.  3,  of  para.  3,  of  S  7-A  of  the 
samo  Act  ? 

The  finding  arrived  at  by  the  Court  of 
first  instance  will  at  first  be  submitted 
to  the  lower  appellate  Court.  The  lower 
appellate  Court  will  then  after  con- 
sideration of  the  merits  give  its  own 
finding.  Ten  days  after  the  finding  re- 
corded by  the  lower  appellate  Court  will 
be  allowed  to  the  parties  for  filing  ob- 
jections. The  finding  together  with  the 
evidence  will  be  returned  to  this  Court 
on  or  before  15th  April  1923  (Their 
Lordships  then  considered  the  finding 
and  evidence  thereon  and  reduced  the- 
decree  by  Bs.  117). 

V.B./B.K.  Order  accordingly. 
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Full  Bench 

BTQABT  C.  J.,  AND  WAZIR  HASAN  AND 
BAZA,  JJ. 

Mohammad  Baza — Defendant — Appli- 
cant. 
I  v. 

Ram  Saroop  and  others — Opposite 
Party. 

Application  No.  6L  of  1928,  Decided 
on  19th  July  1929,  from  order  of  Sub- 
Judge,  Bahraich,  D/-  10th  November 
1928. 

##  (a)  Civil  P.  C.,  S.  96  (3)— Decree  on 
compromise — Parky  verifying  or  admitting 
compromise  on  behalf  of  other  without 
authority — Other  party  can  appeal  againit 
decree. 

It  IB  open  bo  a  party  to  a  auib  to  appeal  from 
the  doc  roe  paasod  in  tho  suit  on  the  basis  of  a 
compromise  purporting  to  ba  on  hia  behalf 
when  the  person  verifying  or  admitting  tho 
said  compromise  had  no  authority  to  enter 
into  it  on  his  behalf.  [P  387  G  2] 

*  #  (b)  Civil  P.  C.,  Si.  151,  152  and  153  — 
Decree  on  bails  of  compromise  —  Party  veri- 
fying or  admitting  on  behalf  of  other  with- 
out authority — Other  party  can  invoke  in- 
herent powers  under  Si.  151,  152  and  153 
to  remove  name  from  decree — No  question  of 
limitation  arises. 

Where  a  decree  is  passed  on  the  basis  of  a 
compromise  verified  and  admitted  by  one 
party  on  behalf  of  another  when  that  party 
had  no  authority  to  enter  into  the  compro- 
mise on  tho  other  party's  behalf,  it  is  open 
to  such  a  party  to  invoke  the  inherent  power 
of  the  Court  to  get  the  judgment  and  tho 
decree  amended  under  Ss.  151,  152  and  153  so 
that  his  name  might  be  removed  from  the 
decree  after  the  period  of  limitation  prescribed 
for  appeal  or  review  has  expired  and  tho 
judgment  and  the  decree  have  become  final. 
32  Cat.  296  (P.C.),  and  A.  I.  R.  1924  Oudh  403, 
Eel.  on.  [P  387  C  2] 

All     Zaheer,     Ali     Muhammad    and 
Yusuf  Ali — for  Applicant 

-B   B  Lai  and  R.  N.  Shukla—tor  Op- 
posite Party. 

Order  of  Reference. 

Misra  and  Srivastava,  JJ — This' is 
an  application  in  revision  under  S.  115, 
Civil  P.  G  ,  against  an  order  of  the 
Subordinate  Judge,  Bahraioh,  dated  10th 
November  1928  dismissing  an  applica- 
tion made  by  the  applicant  (Mohammad 
Baza)  under  SB  151  and  152,  Civil  P.  C. 
One  Debi  (Badri?),  Prasad  father  of  Ram 
Sarup  and  others  (opposite  party)  brought 
a  suit  against  Saiyid  Ali  Haider,  Moham- 
mad Raza  and  others  on  the  basis  of  a 
mortgage-deed  dated  23rd  October  1918, 
1929  0/49  &  50 


Mohammad  Raza.  was  defendant  4  in 
that  suit.  The  claim  was  resisted  by 
the  defendants  including  defendant  4 
(Mohammed  Raza)  Defendant  2  was 
discharged  and  his  name  was  struck  off 
the  plaint 

The  Court  recorded  some  proceedings 
on  different  dates  and  then  two  compro- 
mises were  filed  on  28th  January  1927. 
One  compromise  was  filed  by  the  plain- 
tiff and  defendant  5.  The  other  compro- 
mise purports  to  be  a  compromise  bet- 
ween the  plaintiff  and  defendants  3  and  4. 
This  is  the  compromise  which  we  have 
to  consider  in  this  Crise  A  decree  for 
sale  of  the  mortgaged  property  was  even- 
tually passed  in  terms  of  tho  compromise 
against  defendants  3  to  5  and  ex  parte 
agtiinst  defendant  G  and  against  defen- 
dant 1  on  his  admission  on  31st  January 
1927.  Though  the  compromises  were 
filed  on  28th  January  1927,  the  decree 
was  passed  on  31st  January  1927. 
There  is  nothing  on  the  record  to  show 
why  the  suit  was  not  disposed  of  on  28th 
January  1927,  the  date  on  which  the 
compromises  were  filed.  The  decree 
which  was  passed  on  3 1st  January  1927 
Wia  a  preliminary  decree 

Rtirn  Sarup    and  others  (sons  of  Badri 
Prasad    since   deceased)    applied    for    a 
final    decree  under    0.  34,    R  5,    Soh.l, 
Civil  P.  0.,   on  17th  March  1928      This 
application  was   opposed  by    Mohammad 
Raza,    (defendant  4)  on    the  ground    that 
he    was    no    party    to    the  compromise 
dated    28th  January    1927    and  that    his 
name  had  been  wrongly   entered  in    the 
preliminary    decree    and    should    not    be 
entered    in  the   final  decree.     He  conten- 
ded that   the  decree   dated  31st    January 
1927  was  not  anyhow  binding  on  him  and 
asked    tho    Court    to     take  action    undor 
Ss  151  and  152,  Civil  P.  C      The  learned 
Subordinate   Judge  dismissed    defendant 
4's  application  on  the  ground  that  it  was 
not  maintain  tblo  under  Ss.  151  and  152, 
Civil  P.  C       Ho   did  not    dispose  of     tho 
application    on  tha  merits.     The   result 
WAS  thrit  the  nnal  decree  w.\s   passed  on 
10th  November  1928      Mohammad  Razj, 
has  now    applied  for  revision  challenging 
the    order    of    the   leirnel    Subordinate 
Judge  dated  10th  November  1928. 

We  have  examine!  the  record  and  find 
that  Mohammid  Raz*  defendant  4  was  not 
really  a  party  to  the  compromise  in 
question.  His  name  was  of  course  noted 
in  the  petition  of  compromise,  but  tho 
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faob  is  that  the  compromise  was  not 
signed  either  by  him  or  his  pleader  or 
agent  on  his  behalf.  Saiyid  Zaigham 
All  had  appeared  as  pleader  for  defen- 
dants 3  and  4  in  that  suit,  but  it  is 
noticeable  that  he  did  not  sign  the  com- 
promise in  question  on  behalf  of  defen- 
dant; 4.  We  should  like  to  note  also 
fchat  he  had  no  authority  to  compromise 
the  suit  on  behalf  of  defendant  4  as  his 
vakalatnama  did  nob  authorize  him  to 
compromise  the  suit  on  behalf  of  defen- 
dant 4  and  he  did  nob  actually  compro- 
mise the  suit  on  behalf  of  the  said 
defendant  Defendant  4  was  not  perso- 
nally present  *n  the  date  on  which  the 
compromise  was  filed.  We  regret  that 
the  learned  Subordinate  Judge  did  not 
take  the  trouble  of  seeing  whether  the 
compromise  was  duly  signed  by  defen- 
dant 4  or  his  duly  authorized  agent  or 
pleader.  He  ought  to  have  seen  that  the 
compromise  was  duly  signed  by  or  on 
behalf  of  defendant  4.  The  endorsement 
on  the  compromise  shows  that  Mr.  Zai- 
gham Ali,  who  had  appeared  as  pleader 
for  defendants  3  and  4  had  admitted 
simply  the  contents  of  the  compromise, 
but  the  admission  does  not  and  cannot 
make  the  compromise  binding  on  defen- 
dant 4  Defendant  4  never  authorized 
Mr.  Zaigham  Ali  to  enter  into  the  com- 
promise 'in  question  on  his  behalf.  It  is 
quite  clear  that  the  compromise  is  not 
binding  on  defendant  4  and  the  decree 
which  was  passed  on  the  compromise  is 
void  as  to  him.  Defendant  4  never  gave 
his  consent  to  the  compromise  in  ques- 
tion The  question  is: 

Can  defendant  4  now  ask  the  Court  to 
remove  his  name  from  the  decree  or  re- 
open the  case  so  far  as  he  is  concerned  by 
making  the  application  under  conside- 
ration? 

There  is  no  doubt  that  the  Oourc  has 
an  inherent  power  to  oorrect  its  own 
proceedings.  As  pointed  out  in  the  ease 
of  Devendra  Nath  v.  Ram  Rachpal  (l)f 
every  Court  has  an  inherent  power  to 
correct  its  own  proceedings.  It  can  sat 
aside  its  own  decree  based  on  a  compro- 
mise found  to  have  been  filed  by  a 
person  having  no  authority  to  make  or 
present  the  compromise.  It  is  immate- 
rial whether  this  power  is  to  be  found 
in  8.  151  or  8.  153,  Civil  P.  C.,  or 
whether  it  is  a  power  in  review.  Tke 
decision  of  the  Bombay  High  Court  in 
~  (1)  A,  I~R.  1996  Oudh  315. 


the  case  of  Basangowda  Hanmantgowda 
v.  Churchiqirigowda  Yogandowda  (2), 
was  followed  in  that  case.  We  should 
like  to  note  that  the  question  of  limita- 
tion was  not  considered  in  those  oases. 
We  have  sent  for  the  record  of  the  case 
reported  in  Devendra  Nath  v,  Bam 
Rachpal  (1).  The  record  shows  that 
the  decree  in  respect  of  which  the  appli- 
cation was  made  under  S.  151,  Civil  P.  C. 
was  passed  by  bhe  District  Judge  on 
appeal  on  2Ist  January  1925  The 
application  under  S  151,  Civil  P.  C  , 
was  made  on  20th  March  1925.  The 
application  was  thus  made  in  that  (use 
within  the  period  of  limitation  provided 
for  appeal  (or  review)  from  the  decree 
passed  in  that  case  and  the  decree  had 
not  become  final  till  then. 

The  respondents1  learned  counsel  con- 
tends that  the  present  application  for 
revision  is  not  maintainable  as  an  appeal 
lies  to  this  Court  from  the  final  decree 
passed  by  the  lower  Court  in  this  case. 
We  are  nob  prepared  to  accept  this  con- 
tention. The  learned  counsel  has  re- 
ferred to  S  96,  Civil  P.  C.,  but  the  appli- 
cant having  preferred  no  appeal  from  the 
preliminary  decree  was  precluded  under 
S  97,  Civil  P  C  ,  from  disputing  its 
correctness  in  any  appeal  which  could 
be  preferred  from  the  final  decree  It 
appears  of  course  that  the  applicant 
could  appeal  from  the  preliminary  decree 
us  that  decree  was  not  passe  1  with  his 
consent,  but  he  failed  to  do  so.  The 
preliminary  decree  was  passel  in  this 
case  more  than  two  years  ago  and  no 
appeal  was  preferred  from  that  decree 
within  the  period  provided  by  law. 
Though  the  decree  in  question  is  void  ao 
to  the  applicant  as  stated  above,  but  the 
fact  remains  that  no  steps  were  taken 
for  setting  aside  that  decree  before 
August  1928.  Mohammad  Baza  made 
his  first  application  under  Ss  151,  152, 
Civil  P.  C.,  on  4bh  August  1928.  He 
thus  made  his  application  under  SB.  151 
and  152,  Civil  P.  C.,  long  after  the 
period  of  limitation  provided  for  appeal - 
hug  from  the  preliminary  decree  had 
expired  The  Court  has  of  course  an 
inherent  power  to  correct  its  own  pro- 
ceedings, bub  the  question  is: 

"Has   the  Court   auoh   power   to  correct   it  a 
decree  which  IB  in  conformity   with  the  judg- 
ment  simply   on    the   application   of  a   party 
though    the    decree   waa    appealable    but    no 
(2)  [1910]  34  B«m.  408=6  I.  Q.  968=12  Bom. 
L.  R,  229. 
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.appeal  was  preferred  from  the  decree  within 
^he  period  of  limitation?" 

It  was  held  in  the  ca.se  of  Tota  Ram 
'V.  Panna  Lai  (3),  that  the  Court  cannot 
lignore  the  provisions  of  the  law  of  limi- 
tation by  appealing  to  S.  151,  Civil  P.  C 

The  questions  involved  in  this  case 
are  questions  of  some  difficulty  and  also 

•  of  importance.  We  have  therefore  thought 
it  proper  to  refer  the  following  questions 
'to   a    Full  Bench    of   this    Court    under 
S.   14  (1),   Oudh    Courts  Act  (Act  4  of 
1925): 

(1)  la  it  open  to  A  party  to  A    suit  to     appeal 

•  from  the  decree  passed  in  the  suit  on  tho  basis 
of   a  compromise   purporting  to  be  on    his  be- 
half when  the  person  verifying  or    admitting 
ruhe    said    compromise    had    no    authority    to 

•  anter  into  it  on  his  boh.ilf? 

(2)  Is  it  open    to  such  a  pj,rty  in  the  suit  to 
.invoke  the  inherent  power   of  the  Court  to  get 
' 'he  judgment   and  the   decree  amended   under 
'Si.  151,  152  and  153,    Civil  P.  C.,  10    that    his 
mame  might  be  removed  from  the  docroo  after 

the  period  of  limitation  proscribed  for  appeal 
or  review  has  expired  and  the  ludgmenb  and 
tfhe  decree  have  thus  become  final > 

Opinion 

Stuart,  C.  J. — The  two  questions 
^hich  have  been  referred  to  bho  Full 
Bench  under  the  provisions  of  S.  14  of 
Local  Act  4  of  1925  are  these  : 

"  (1)  Is  it  open  to  a  party  to  a  suit  to  appeal 
from  tho  decree  passed  in  the  suit  on  the 
•basis  of  a  compromise  purporting  to  be  on 
his  behalf  when  the  person  verifying  or  ad- 
'jnitting  thd  said  compromise  had  no  authority 
i"to  enter  into  it  on  his  behalf  7 

(2)  Is  it  opon  to  such  a  party  in  the  suit  to 
invoke  the  inherent  power  of  the  Court  to  get 
the  judgment  and  the  docroe  amended  under 
Ss.  151,  152  and  153,  Civil  P.  C.  so  that  his 
-name  might  be  removed  from  the  decree,  after 
the  period  of  limitation  prescribed  for  appaal 
or  roviow  has  expired  and  tho  judgment  and 
.the  decree  have  thus  become  final  ?  " 

The   application    under   S    151  covers 

'much  ground.  Before  it  can  be  decided 
it  would  appear  that  information  should 
be  given  to  the  Beach  which  at  present 
is  not  before  it.  The  applicant  has  not 

,so  far  filed  an  affidavit  stating  when  he 
received  information  that  the  preliminary 

.decree  had  been  passed  against  him  and 
there  is  need  for  explanation  as  to  why 
his  counsel  agreed  to  an  adjournment  for 
a  fortnight  in  order  to  discuss  an  ami- 

.cable  settlement,  why  he  put  before  the 
Court  the  terms  of  the  amicable  settle- 
ment at  which  he  said  both  the  parties 
had  arrived,  why  he  committed  those 
terms  in  writing  and  why  he  agreed  to 

\them  on  behalf  of  his  client  when  aooord- 
(3)  A,  '..  R,  1921  All.~G6~8=i6  All,  631. 


ing  to  the  applicant  his  counsel  never 
informed  him  of  any  of  these  facts.  But 
I  have  no  difficulty  in  answering  the  two 
questions  propounded  without  going  into 
these  matters  It  is  not  for  this  Fall 
Bench  to  decide  on  the  merits.  The 
merits  will  be  discussed  before  the  Bench 
which  has  made  the  reference  My  opin- 
ion on  the  points  before  us  is  as  follows. 
It  is  opon  to  a  party  to  a  suit  to  appeal 
from  a  decree  passed  in  the  suit  on  the 
basis  of  the  compromise  purporting  to  be 
on  his  behalf  on  the  ground  that  the  per- 
son verifying  or  admitting  the  compro- 
mise had  no  authority  to  enter  into  it  on 
his  behalf.  In  regard  to  the  second  quea- 
tion  I  consider  that  it  is  open  to  a  party 
in  a  suit  to  invoice  the  inherent  power  of 
the  Court  to  get  the  judgment  and  the 
decree  amended  under  the  provisions  of 
Ss.  151,  152  anl  153  of  the  Code  quite 
apart  from  the  limitation,  applicable  to 
the  institution  of  an  appeal  or  a  review. 
He  has  a  right  to  make  the  application 
but  it  is  for  tho  Court  to  decide  whether 
he  has  made  out  a  oase  justifying  inter- 
ference. An  unjustified  abstention  may 
well  be  held  on  the  merits  to  afford  suffi- 
cient ground  for  refusing  relief.  This, 
however,  is  a  question  of  merit.  lie  has 
a  right  to  apply,  but  it  is  for  tho  Court 
to  see  whether  his  application  deserves 
consideration 

Wazir  Hasan,  J. — The  two  questions 
referred  for  decision  to  the  Full  Bench 
are  as  follows  • 

11  (1)  Is  it  open  to  a  party  to  a  suit  to  appeal 
from  the  dacioc  passed  in  the  suit  on  tho  basis 
of  a  compromise  pui porting  bo  be  on  his  be- 
half \vhon  the  person  verifying  or  admitting 
the  said  compromise  had  no  authority  to  enter 
into  it  on  his  bohalf  ? 

(2)  Is  it  open  to  iiioh  a  party  in  the  suit  to 
invoke  the  inherent  power  of  the  Court  to  get 
tho  judgment  and  tha  decree  amended  undet 
Ss.  151,  152  and  153,  Civil  P.  C.  so  that,  his 
name  might  be  removed  from  tho  decree,  after 
the  period  of  limitation  prescribed  for  appeal 
or  review  has  expired  and  tho  judgment  and 
the  decree  have  thus  become  final  ?  " 

On  the  first  of  these  questions  the 
argument  of  the  learned  counsel  for  the 
applicant  is  that  having  regard  to  the 
provisions  of  sub-S.  3,  S.  96,  Civil  P,  0 
an  appeal  from  the  decree  passed  in  this 
case  being  a  decree  with  the  consent  of 
the  parties  was  excluded  by  those  provi- 
sions The  argument  in  answer  is  that 
having  regard  to  the  facts  which  exist 
behind  the  decree  and  the  circumstances 
in  which  it  came  to  be  passed  the  decree 
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in  question  in  this  case  must  be  treated 
as  a  decree  not  passed  with  the  consent 
of  the  parties.  Speaking  for  myself  I  am 
inclined  to  accept  the  argument  advanced 
on  behalf  of  the  applicant  It  is  admit- 
ted that  the  decree  on  the  face  of  it  is  a 
decree  passed  with  the  consent  of  the 
parties.  It  is  true  that  if  we  are  to  enter 
into  the  merits  of  the  circumstances  in 
which  the  decree  in  question  came  to  be 
passed  it  might  be  found  that  the  decree 
is  a  nullity  ;  but  I  should  think  that  the 
proper  procedure  for  discovering  the 
nullity  or  otherwise  will  be  to  initiate 
proceedings  under  S  151  or  by  way  of 
review  of  judgment  But  if  the  decree 
exfacie  is  a  consent  decree  it  seems  to  me 
that  an  appeal  ia  barred.  It  appears  to 
me  to  be  wholly  immaterial  as  to  whe- 
ther the  decree  can  be  shown  by  proof  of 
circumstances  aliunde  to  be  not  a  consent 
decree.  But  when  it  is  shown,  it  is  only 
then  that  it  would  cease  to  be  a  decree 
without  consent.  The  present  proceed- 
ings are  clearly  intended  to  bring  about 
the  last  mentioned  result.  Tho  proceed- 
ings may  fail  or  may  succeed  If  they 
succeed  the  decree  will  only  then  cease 
to  be  o,  consent  decree. 

In  the  present  case,  however,  it  is  not 
necessary  for  me  to  commit  myself  defi- 
nitely to  the  view  stated  above.  I  will 
assume  in  answering  the  first  question 
that  an  appeal  could  be  preferred  and 
would  therefore  answer  that  question  in 
the  affirmative  This  answer,  however, 
does  not  lead  me  to  the  conclusion  that 
because  a  party  can  get  an  error  in  a 
decree  rectified  by  appealing  therefrom 
and  if  he  does  not  appeal,  his  other 
remedy,  if  it  is  open  to  him  under  the 
provisions  of  the  Civil  Procedure  Code, 
must  also  be  shut  against  him  This 
brings  me  to  answering  the  second  ques- 
tion which  again  I  would  answer  in  the 
affirmative.  The  fact  that  no  appeal  has 
been  preferred  while  it  could  be  preferred 
and  the  further  fact  that  da  appeal,  if 
now  preferred,  would  be  barred  by  limi- 
tation are  wholly  immaterial.  Consider- 
ations such  as  these  may  or  may  not 
weigh  with  the  Court  when  deciding  the 
application  on  merits.  I  can  well  con- 
ceive of  cases  where  a  Court  would  be 
amply  justified  in  correcting  its  errors 
in  spite  of  the  faot  that  the  same  error 
could  have  been  corrected  by  the  Court 
of  appeal  if  an  appeal  had  been  preferred 
In  this  connexion  a  case  where  a  decree 


passed  by  a  Court  turns  out  to  be  a- 
nullity  may  well  be  stated  as  an  example. 
Whore  a  decree  is  a  nullity  no  proceed- 
ings are  required  to  set  it  aside  either 
by  way  of  an  appeal  or  otherwise  :  see 
Rhairajmal  v  Daim  (4),  Any  person 
may  draw  the  attention  of  the  Court  to 
the  error  which  has  resulted  in  making  a 
decree  a  nullity  and  the  Court  would  be* 
well  advised  in  correcting  that  error  evan 
after  a  lapse  of  100  years  I  am  not  at 
all  fantastic  when  I  say  hundred  years 
I  very  deliberately  use  that  expression. 
Time  13  of  no  consequence  in  matters  like 
these  I  had  occasion  to  decide  a  similar 
point  in  the  case  of  Sheodarshan  Singh 
v.  Matadni  Singh  (5).  The  quaation  of 
limitation  can  only  arise  in  this  way. 
Will  an  order  passed  under  S.  151,  Civil 
P  C.  rectifying  an  error  injuriously  affect 
the  other  party  where  he  has  obtained 
an  advantage  in  his  favour  by  lapse  of 
time  If  this  question  is  answered  in 
the  affirmative  that  may  be  a  reasonable 
ground  on  merits  to  refuse  relief  under 
that  section  In  the  present  case  though 
the  applicant  does  not  state  specifically 
in  his  application  to  fcho  Court  below  the 
ultimate  relief  which  he  claims  but  ob- 
viously be  cannot  get  more  than  an  order 
setting  aside  the  so-called  compromise 
decree  in  so  far  as  he  is  concerned  and 
restoring  the  suit  in  which  that  decree 
CLLIQO  to  be  passed  for  trial  de  novo  on 
merits  as  against  him.  If  he  were  asking, 
for  the  dismissal  of  that  suit  altogether 
and  thus  compelling  the  plaintiff  to  in- 
stitute a  fresh  suit  for  obtaining  the 
same  relief  and  if  the  Court  were  of 
opinion  that  a  fresh  suit  would  be  barred 
by  time  or  otherwise  I  am  quite  clear  in 
my  mind  that  such  a  prayer  would  be 
refused.  But  none  of  these  considera- 
tions arise  at  the  present  stage  of  the 
case  As  observed  by  the  Hon'ble  Chief 
Judge  these  matters  and  matters  similar 
to  them  are  the  grounds  on  which  the 
Court  would  be  justified  in  basing  its 
opinion  when  it  comes  to  form  it  on  the 
merits  of  the  application. 

Raza,  J  — I  accept  and  adopt  the  judg- 
ment of  the  Hou'ble  the  Chief  Judge  and 
therefore  answer  both  the  questions  in 
the  affirmative. 

V.L./B.K  Reference  answered. 


(4)  [1905]  39  Gal.   290=32    I,  A.    23=8   Sar_ 
734  (P.O.). 

(5)  A,  I.  R.  1924  Oudh  408. 
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Full  Bench 

STUART,  C.  J.,  WAZIB  HASAN, 
MISRA,  BAZA  AND  NANAVUTTY,  J.T. 

Gaya  Prasad — Plaintiff — Applicant. 

v. 

Kalap  Nath —  Defendant  —  Opposite- 
Parti 

Hevn.  Appln.  No-  49  of  1928,  Decided 
OQ  19th  July  1929,  against  order  of  Disfc. 
Judge,  Pyzabad.  D/-  IBbh  August  1928. 

*  (a)  Oudh  Rent  Act  (22  of  1886),  SB.  108, 
119,  119-B  and  C  and  135  (Pet  F nil  Bench)— 
Suit  for  arrears  of  rent — Second  appeal  de- 
cided by  District  Judge  —District  Judge  is 
not  subordinate  to  Chief  Court  and  no  revi- 
sion lies  from  his  order  (Wazii  Hasan,  J . 
Contra). 

Where  a,suifc|  for  arroara  of  rent  is  filoil  under 
S.  108  (2)  before  AU  Assistant  Collector  and  ,1. 
second  appeal  from  auoh  suit  is  tiled  before 
the  District  Judge,  the  District  Judge  in  such 
case  is  nob  subordinate  to  the  Chief  Couct  and 
the  order  of  the  District  Judye  m  such  second 
appeal  ia  not  subject  to  revision  by  kho  Chief 
Court  under  S.  115,  Civil  P  C  ;  A.  I.  11.  19J8 
Oudh  214,  Affirmed.  [P  390  C  1] 

Per  \Vazii  Hasan,  J. — The  District  Judgo  m 
the  exercise  of  his  jurisdiction  over  appeals 
ander  S.  110,  Oudh  Kent  Act  is  not  a  Court  of 
.Revenue.  The  District  Judge  m  such  oases  be- 
ing Civil  Court,  hia  order  paased  in  auoh  ap- 
peals is  subject  to  revision  by  the  Chief  Court 
under  S.  115,  of  Civil  P.  G.,  [P  391  C  1] 

(b)  Interpretation  of    statutes — Exception. 
Pet  Wazir  Jfa^ati,  J. — It  is  A  well'recognizod 

principle  of  mterprotation  that  an  exception 
does  not  affect  the  general  rule  and  it  must  bo 
confined  within  its  own  limits  and  strictly  to 
*he  subject  matter  entrusted  within  it. 

[P  392  C  1] 

(c)  Civil  P.  C.,  S,     115—  Power    of   revision 
explained. 

Per  IVa^i}  Hasan  J.  —  Where  there  is  no 
right  of  appeal  the  High  Court's  power  of  .in- 
terposition is  provided  by  the  creation  of  its 
revisional  jurisdiction  and  that  jurisdiction  ia 
•  extremely  narrow  and  limited,  It  only  arises 
in  cases  of  an  error  of  a  Court  below  when 
such  error  affects  its  jurisdiction,  Such  revi- 
sional  jurisdiction  caa  be  destroyed  only  by  an 
-express  legislative  enactment.  [P  393  0  2] 

Ishri  Prasad — for  Applicant. 

B.  D.  Sinha — for  Opposite  Party. 
Order  of  Reference 

Wazir  Hasan,  Ag  C.  J  —  This  is  an 
•application  in  revision  under  S,  115,  Civil 
rP.  C  ,  from  an  order  of  the  District  Judge 
.of  Fyzabad  in  the  following  circum- 
stances. 

A  suit  for  recovery  of  rent  under  the 
-provisions  of  S  108,  01.  2  Oudh  Rent 
Act,  1886,  was  instituted  by  the  Appli- 
cant in  the  Court  of  an  Assistant  Collec- 


tor of  Second  Class.  The  suit  was  dis- 
missed. On  an  appeal  by  the  plaintiff 
the  Deputy  Commissioner  of  Fyzabad  re- 
versed the  decree  of  the  Court  of  first  in- 
stance and  made  a  decree  in  favour  of  the 
plaintiff.  From  the  decree  of  the  Deputy 
Commissioner  the  defendant,  opposite 
party,  preferred  an  appeal  to  the  District 
Judge  of  the  same  place.  The  learned 
District  Judge  accepted  the  appeal,  set 
aside  the  decree  of  the  Deputy  Commis- 
sioner and  restored  the  decree  of  the 
Court  of  first  instance.  As  agiinst  this 
decision  of  the  District  Judge  the  present 
application  is  preferred. 

On  behalf  of  the  defendant,  opposita 
party,  a  preliminary  objection  has  been 
taken  by  his  learned  advocate  fco  the 
effect  that  uo  application  for  revision 
under  S.  115,  Civil  P.  C,  ia  maintainable 
for  the  reason  that  the  Court  of  the  Dis- 
trict Judge  of  Fyzabad  is  not  a  Court 
subordinate  to  the  Chief  Court  in  the 
circumstances  of  this  case.  In  support 
of  this  objection  the  learned  advocate  has 
referred  to  the  decision  of  a  Bench  of  two 
learned  Judges  of  this  Court  in  the  ca.se 
of  Narayan  v.  Baldeo  Singh  (1).  This  de- 
cision was  followed  by  a  learned  Single 
Judge  in  the  case  of  Fat  eh  Bahadur  Khan 
v.  Chhotey  Khan  (2).  In  the  ordinary 
circumstances  I  should  have  followed  the 
decision  of  the  Bench  in  Naraijan  v.  Bcil- 
deo  Singh  (l)  and  upheld  the  objection 
but  I  am  of  opinion  that  the  matter 
should  further  be  considered  by  a  Full 
Bench  of  this  Court.  Accordingly  under 
S.  14,  sub-S  (1)  Oudh  Courts  Act,  1925, 
I  refer  the  following  question  of  law  for 
decision  to  a  Full  Bench. 

Is  the  Court  of  the  District  Judge  in 
the  circumstances  of  this  case  subordi- 
nate to  the  Chief  Court? 

Opinion 

Stuart,  C.  J  —The  following  question 
has  been  referred  to  a  Full  Bench  of  this 
Court  for  decision  : 

"  IB  tbe  Court  of  the  District  Judgo  in  the 
circumstances  of  this  case  subordinate  to  the 
Chief  Court  ?" 

The  circumstances  have  been  set  out 
sufficiently  in  the  referring  order.  The 
decision  in  question  is  a  decision  of  a 
District  Judgo  passed  in  second  appeal 
under  the  provisions  of  S.  119,  Oudh 
Bent  Act.  The  Court  of  the  District 
Judge  is  under  the  provisions  of  this  seo- 


(1)  A.  I.  R.  1928  Oudh  214=3  Luck.  150. 

(2)  [1928]  3  0.  \V.  N.  457. 
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tion  the  final  Court  of  appeal.  Under 
the  provisions  of  S.  3  (l)  "Court"  means 
any  judicial  officer  presiding  in  a  Court 
of  revenue  for  the  disposal  of  matters 
under  this  Act.  Thus  it  appears  to  me 
that  the  Court  of  the  District  Judge 
must  he  considered  in  this  connexion  to 
be  a  Court  of  revenue  and  not  a  civil 
Court.  This  view  is  strengthened  by 
the  fact  that  in  S.  119-C  of  the  same  Act 
it  is  stated  that  for  the  purpose  of  decid- 
ing appeals  under  this  Act  a  District 
Judge  shall  have  the  powers  conferred 
on  a  Court  by  this  Act  In  these  cir- 
cumstances I  do  not  consider  that  the 
Court  of  the  District  Judge  sitting  as 
such  Couit  of  appeal  is  a  Court  subor- 
dinate to  the  Chief  Court  within  the 
meaning  of  S  115,  Civil  P  C  It  is  to 
be  noted  that  the  Chief  Court  is  not 
here  sitting  as  a  Court  of  i avenue  It 
has  powers  as  a  Court  of  revenue  under 
S.  119-C  but  only  for  the  purpose  of 
deciding  appeals.  Thus  in  so  far  as  the 
l  Court  of  the  District  Judge  is  concerned 
in  this  connexion,  it  is  a  revenue  Court 
over  which  the  Chief  Court  sitting  in 
any  capacity  has  no  authority.  So  the 
Court  is  not  subordinate  to  us.  These 
are  the  views  which  I  have  already  taken 
in  Naiayan  v.  Baldeo  Singh  (1)  I  would 
answer  this  reference  accordingly. 

Wazir  Haaan,  J  — The  circumstances 
case  are  as  follows  ' 

A  suit  for  arrears  of  rent  was  laid  by 
a  landloid  against  his  tenant  in  the 
Court  of  an  Assistant  Collectorof  Second 
Class  under  S.  113,  and  Cl.  (2)  S,  10H, 
Oudh  Rent  Act,  1886  The  suit  was 
dismissed.  The  plaintiff  preferred  an 
appeal  to  the  Court  of  the  Deputy  Com- 
missioner of  Fyzabad.  The  appeal  was 
allowed  and  a  decree  for  the  recovery  of 
the  arrears  was  passed  in  favour  of  the 
plaintiff  Thereupon  the  defendant  pre- 
ferred a  second  appeal  to  the  Court  of 
the  District  Judge  of  Fyzabad.  The 
learned  District  Judge  allowed  the  ap- 
peal, set  aside  the  decree  of  the  Deputy 
Commissioner  and  restored  the  decree  of 
the  Assistant  Collector,  The  present 
application  for  revision  challenges  the 
correctness  of  the  decision  of  the  learned 
Judge  on  the  grounds  stated  in  S  115, 
Civil  P.  C.  Against  this  application  the 
argument  is  that  the  District  Judge  in 
the  exercise  of  his  appellate  jurisdiction 
in  the  present  case  is  not  a  "Court  sub- 
ordinate to  '  this  Court.  The  question, 


therefore,    which    has  been    raised    for 
decision  in  this  reference  is  : 

"  Is  the  Court  of  the  District  Judge  in  the 
circumstances  of  this  case  subordinate  to  the 
chief  Court  ?" 

My  answer  is  in  the  affirmative  and 
my  masons  aro  as  follows  : 

L.  Section  115,  is  a  rule  of  adjective- 
law  and  is  incorporated  in  the  Civil  Pro- 
cedure Code,  1908.  For  the  purpose  of 
determining  the  question  of  subordina- 
tion of  Courts  in  relation  to  one  another 
recourse  must  primarily  be  had  to  the- 
provisions  of  the  code  itself.  S  3  of  the* 
Code  is  as  follows  • 

"  For  the  purpose  of  this  code,  the  District 
Court  is  subordinate  to  the  High  Court,  and 
every  civil  Court  of  a  grade  inferior  to  that 
of  a  District  Court  and  ovary  Court  of  Small 
Causes  is  subordinate  to  the  High  Court  and 
District  Court." 

1  am  unable  to   conceive   the    possibi- 
lity of  an  argument  that  'District  Judge1 
used  in  Cl.  (a),     S   119  Oudh    Rent  Act, 
1886  is  not  the    3ame  tribunal  aa  "  Dis- 
trict Court"    mentioned     in  S.    3    Civil 
P    C.     This  being  so,  it  follows  that  the*' 
Court  of    District  Judgo  is     subordinate- 
to  the  High  Court. 

2  "Court"   is   defined    in     S.  3,    sub- 

S.  (i),  Oudh  Bent  Act,  1886,  as  follows  : 
"  Court    means  any    judicial    officer  presid- 
ing lu    a  Court    of  revenue    for  the  disposal  ol 
matters  under  this  Act.11 

This  definition  ia  obviously  not  suffi- 
cient in  itself  and  clearly  prescribes  the 
necessity  for  settling  the  meaning  of  'si 
Court  of  revenue."  S.  109  of  the  same 
Act  is  as  follows  . 

"  For  the  purposes  of  this  Act,  there  shall 
he  five  grades  of  Courts  of  revenue,  namely  . 

(1)  tho     Assistant    Collector    of    the  second)1 
class  : 

(2)  The  Assistant  Collector  of  the  first  class, 

(3)  The  Collector  ; 

!4)  The  Commissioner  , 
5)  The  Board." 

It  would  seem  to  follow,  according  to 
my  opinion,  inevitably  fiom  the  above* 
enumeration  and  classification  of  Courts 
of  revenue  that  the  Court  of  the  Dis- 
trict Judge  in  entertaining  an  ap- 
peal under  the  provisions  of  01,  (a)' 
S.  119  is  not  a  Court  of  revenue* 
nor  is  the  Chief  Court  a  Court  of 
of  revenue  when  it  entertains  an  appeal 
from  a  decree  of  an  Assistant  Collector  of 
first  class  in  a  suit  for  arrears  of  rent 
under  CL  (h),  R.  LL9  I  hold  therefore- 
that  the  District  Judge'  in  entertaining 
and  deciding  an  appeal  under  Cl,  (a)  and' 
the  Chief  Court  under  Cl.  (b),  S.  119-,. 
Oudh  Rent  Act,  1886,  are  civil  Court* 
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and  not)  Courts  of  revenue.  This  conclu- 
sion is  also  borne  oub  by  the  provisions 
of  S  119-A  of  the  same  Act.  That  section 
is  as  follows  : 

"The  rules  for  the  time  being  in  force  in  re- 
gard to  the  time  within  which  appeals  from 
the  decrees  and  orders  of  civil  Courts  may  be 
received,  and  to  the  manner  in  which  such 
appeals  are  heard  and  determined  and  to  all 
proceedings  which  may  be  had  in  respect  of 
such  appeals,  shall  be  applicable  to  appeals 
under  this  Act  to  the  District  Judye  or  to  the 
judicial  Commissioner." 

According  to  the  aeobion  ]ust  now 
quo  bed: 

"to  tho  manner  in  which  such  appaals  are 
heard  and  determined  and  to  .ill  proceedings 
which  may  bo  had  in  respect  of  auch  appeals" 
the  rules  applicable  are  the  same  as  the 
rules  which  govern  the  procedure  relub- 
ing  to  appeals  under  the  Code  of  Civil 
Procedure  in  the  Court  of  a  District 
Judge  or  in  the  Chief  Court  aa  the  case 
may  be. 

It  follows  thab  in  the  matter  of  pro- 
oodure  under  the  Bent  Act,  the  Court  of 
the  District  Judge  and  tho  Chief  Court 
are  both  Courts  of  civil  jurisdiction. 
Further,  S,  135,  Oudh  Banb  Act,  1886, 
says  that  bha  provisions  of  tho  Code  of 
Civil  Procedure  shall  apply  to  all  suits 
and  other  proceedings  under  the  same 
Act.  I  hold  therefore  thab  the  rule  of 
procedure  as  to  the  revisional  jurisdiction 
of  a  High  Court  as  enacted  in  S.  115, 
Civil  P.  C ,  shall  be  applicable  to  all 
proceedings  in  respect  of  any  appeal  de- 
cided by  a  District  Judge. 

It  ia  said  that  S,  119-0,  Oudh  Beat  Act, 
1886,  has  the  effect  of  converting  the 
Court  of  a  District  Judge  and  the  Chief 
Court  into  a  Court  of  Bevenue  when  each 
Court  exercises  appellate  jurisdiction 
under  the  Benb  Act  respectively.  I  am 
unable  bo  accept  this  argument.  S.  119-C 

is  : 

"For  the  purpose  of  deciding  appeals  under 
this  Act,  a  District  Judge  and  tho  Judicial 
Commissioner,  shall  have  the  powora  con- 
ferred on  a  Court  by  this  Act." 

This  section,  to  my  mind,  merely  de- 
fines the  limits  within  which  the  appel- 
late jurisdiction  would  be  exercised  and 
has  no  intention  whatsoever  of  introduc- 
ing the  Court  of  a  District  Judge  and  the 
Chief  Court  in  the  classification  of  the 
Courts  of  Bavenue  under  S  109  already 
quoted.  Ins  be  id  of  making  a  list  of 
orders  and  decrees  which  the  Court  of  a 
District  Judge  or  the  Chief  Court  may 
pass  in  deciding  an  appeal,  the  legislature 
gives  by  means  of  this  section  the  same 


powers  to  the  Court  of  appeal  as  it  gives 
in  the  preceding  sections  to  a  Court  of 
Bevenue  in -deciding  suits  for  the  cog- 
nizance of  which  they  possess  exclusive 
jurisdiction.'  The  provisions  of  S.  119-C, 
Oudh  Bent  Act,  really  give  authority  to 
the  Court  of  appeal  to  pass  such  orders 
as  ought  to  have  been  passed  by  the 
Court  or  the  Courts  below  which  are  the 
Courts  of  Bevenue.  The  provision  is 
similar  to  B.  33,  O  41,  Civil  P.  C. 

3.  Section  21,  Oudh  Courts  Act,  1925 
is  as  follows  : 

"  Besides  the  Chief  Court,  the  Courts  of 
Small  Causes  established  under  the  Provin- 
cul  Small  Cause  Courts  Act,  1887,  and  the 
Courts  established  under  any  other  enactment 
for  the  timo  baing  in  foroo,  there  shall  be  four 
grades  of  civil  Courts  m  Oudh,  namely," 
"(1)  The  Court  of  the  District  Judge. 

(2)  The  Court  of  tho  Additional  Judge. 

(3)  The  Court  of  tha  Subordinate  Judge. 

(4)  Tho  Court  of  the  Munsif." 
According  to  this  section  the   Court  of 

a  District  Judge  in  Oudh  is  a  civil  Court 
of  first  grade  and  according  to  the  same 
section  the  Chief  Court  is  a  Court  apart 
from  the  four  grades  of  civil  Courts.  The 
implication  thab  it  is  the  superior  Court 
and  the  other  Courts  mentioned  are  sub- 
ordinate to  ib  is  bo  my  mind,  necessarily 
involved  in  bhe  provisions  of  the  section. 
If  the  District  Judge  into  whose  Court 
an  appeal  uoclor  S.  119,  Oudh  Bent  Act, 
1886,  is  permitted  is  not  the  same  Court 
of  the  District  Judge  as  is  constituted  by 
S.  21,  Oudh  Courts  Act,  then  we  will  be 
driven  to  the  anamoly  that  the  Court  of 
the  District  Judge  contemplated  in 
S.  1L9,  Ou.lli  Benb  Act,  exists  without 
any  legal  sanction  for  its  existence.  Fur- 
ther Chap.  3,  Oudh  Courts  Act,  1925,  is 
headed  'Subordinate  Civil  Courts"  and 
S.  21,  alreidy  quoted,  begins  with  the 
expression,  "Besides  the  Chief  Court." 
Ib  follows  bo  my  mind,  that  all  other 
Courts  enumerated  in  the  said  section 
are  Courts  subordinate  to  the  Chief 
Court. 

4.  That    the    District  Judge  in    the 
exercise  of  his  jurisdiction  over    appeals 
under    S.  119,    Oudh  Bent    Act  is  not  a 
Court  of   revenue  is  also  clear  from    the 
provisions   of   S.   124   of  the  same   Act. 
S    124  lays  down  the  general   subordina- 
tion of  Courts  of  revenue.     The  Subordi- 
nation is  prescribed  in  the  same  order  in 
which  the  Co'irts   of  revenue  are   classi- 
fied   in    S    109,  of    the   same   Act.     Tha 
final    Coura    to  which    other   Courts   of 
revenue    are  declared    to  be   subordinate 
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by  S.  124  is  the  Court  of  the  Board  of 
Revenue  In  the  general  scheme  of 
gradation  of  the  revenue  Courts  as  laid 
down  ia  that  section  the  Court  of  a 
District  Judge  does  not  find  any  place. 
I  think,  this  is  so  because  the  Court  of  a 
District  Judge  is  not  a  Court  of  revenue 
bub  ia  a.  civil  Court  and  is  consequently 
subordinate  to  the  High  Court  under 
S  3,  Civil  P.  C.  It  this  is  not  so  the 
lusult  will  be  that  the  Court  of  a  District 
Judge  functioning  as  an  appellate  Court 
under  the  provisions  of  the  Oudh  Bent 
Act  is  not  subordinate  to  any  Court. 
Such  a  result  is  to  my  mind  unthinkable 
as  having  been  intended  by  the  legis- 
lature. 

Under  S.  119-B  Oudh  Bent  Act  -1886, 
appeals  from  the  decrees  passed  under 
that  Act  by  the  Court  of  a  District  Judge 
are  allowed  to  the  Chief  Court  in  all 
cases  in  which  a  second  appeal  is  allowed 
by  the  Code  of  Civil  Procedure,  1908. 
When  we  look  to  the  phraseology  of 
S  119-B  it  would  appear  that  that  is  the 
general  rule.  I  take  it  that  if  there 
were  nothing  else  it  will  be  agreed  that 
the  Court  of  a  District  Judge  must  be 
held  to  ba  a  Court  subordinate  to  the 
Chief  Court  in  those  circumstances.  The 
provision  in  the  same  section  that  there 
shall  be  no  third  appeal  to  the  Chief 
Court  from  a  decree  passed  by  a  District 
Judge  as  a  Court  of  second  appeal  is 
stated  in  the  form  of  an  exception  and 
therefore  according  to  the  well  recognized 
principles  of  interpretation  the  exception 
does  not  affect  the  general  rule.  It  must 
be  confined  within  its  own  limits  and 
strictly  to  the  subject  matter  embraced 
within  it. 

According  'to  S.  119,  Oudh  Bent  Act 
1886,  it  is  only  in  respect  of  certain 
classes  of  suits  that  a.  first  or  a  second 
appeal  is  permitted  to  the  Court  of  a 
District  Judge.  On  a  consideration  of 
of  the  nature  of  such  suits  it  would 
appear  that  they  are  suits  essentially  of 
civil  nature  involving  questions  of  civil 
rights.  On  general  principles  therefore, 
it  is  only  right  that  the  Court  of  a 
district  Judge  when  functioning  as  a 
Court  of  appeal  over  such  suits  should  be 
held  to  be  a  Court  of  civil  jurisdiction, 
This  brings  me  to  the  decision  of  their 
Lordships  of  the  Judicial  Committee  in 
the  case  of  Nilmoni  Sinyh  v.  Tar  a  Nath 
(3).  I  am  of  opinion  that  the  decision 
(3)  [1883]  9  Gal.  293 -J  1.  A.  174  (P.O.). 


of  the  Judicial  Committee  in  that  case 
entirely  covers  the  question  now  under 
reference  The  circumstances  of  the 
case  were  as  follows  The  Deputy  Com- 
missioner of  Manbhoom  passed  certain 
decrees  under  the  Bent  Act  (10  of  1859). 
He  did  so  a<*  a  rent  Court  established  by 
the  said  Act  Subsequently  under  cer- 
tain orders  ho  transferred  his  decrees  to 
other  districts  for  execution  His  order 
of  transfer  came  under  the  cognizance  of 
the  High  Court  at  Bengal  under  the 
provisions  of  2i  d,nd  25  Victoria,  Ch.  104, 
S  15  Those  provisions  gave  power  of 
superintendence  to  the  High  Court  over 
inferior  Courts.  The  High  Court  held 
that  the  decrees  in  question  were  decrees 
of  a  Court  of  revenue  and  that  the  deputy 
Commissioner  had  no  authority  under 
any  law  applicable  to  rent  suits  in  his 
district  to  make  the  order  in  question, 
In  the  result  the  Deputy  Commissioner's 
order  was  set  aside  by  the  High  Court. 
On  an  appeal  to  Her  Mijesty  in  Council 
the  Judicial  Committee  decided  two 
things,  first,  that  the  Court  of  the 
Deputy  Commissioner  was  an  inferior 
Court  and  therefore  subject  to  the  power 
of  superintendence  vested  in  the  High 
Court  under  the  Statute  mentioned  above 
and,  secondly,  that  the  Deputy  Commis- 
sioner had  power  to  make  the  order  of 
transfer  I  will  now  quote  some  of  the 
observations  of  their  Lordships  of  the 
Judicial  Committee  on  the  two  points 
decided  by  them  in  that  case: 

"A  question  waa  raised  with  respoct  to  the 
jurisdiction  of  the  High  Court  to  ontertam 
this  question  in  revision  at  all.  Thoir  Lord- 
ships do  not  think  it  necessary  to  say  any- 
thing upon  that  point,  exoept  that;  they  en- 
tirely agree  with  the  view  taken  by  the  High 
Court  of  their  own  jurisdiction.  Their  Lord- 
ships than  proceeded  to  decide  the  second 
question  and  in  that  connexion  they  notice 
that  by  S.  23,  paras.  4  and  7,  of  Act  10  of  1B59 
all  suits  for  arrears  of  rent  shall  be  cognizable 
by  the  collectors  of  land  revenue,  and  shall 
be  instituted  and  tried  under  the  provisions 
of  that  Act,  and,  exoept  in  the  way  of  appeal, 
as  provided  in  this  Aot,  should  not  be  cogni- 
zable in  any  other  Court  or  by  any  other 
officer,  or  in  any  other  minner." 

It  is  apparent  to  my  mind  that  having 
regard  to  the  provisions  of  S.  23,  just 
now  adverted  to  the  Court  of  the 
Collector  was  in  form  a  Court  of  revenue. 
It  was  agreed  that  the  Deputy  Com- 
missioner had  no  express  power  of 
transfer  under  the  Bent  Aot  10  of 
1859.  The  argument  on  behalf  of  the 
respondents  was  that  having  regard  to 
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•the  provisions  of  the  Rent  Aob  1859,  the 
Deputy  Commissioner  in  the  exercise  of 
his  functions  as  a  Gourb  of  revenue  under 
that  Act  wag  not  a  civil  Court  and  there- 
fore the  provision  of  the  Civil  Procedure 
Oode  (Act  8  of  1859),  S.  284  conferring 
power  of  transfer  of  decrees  for  execution 
into  another  district  was  not  applicable 
tD  tLe  Court  of  the  Collector  constituted 
•under  the  Rent  Act,  1859.  Their  Lord- 
ships overruled  this  argument  and  in  do- 
ing so  [nude  the  following  observations 

''It  must  be  allowed  that  in  those  sections 
-(of  Act  10  of  18)9)  there  is  a.  certain  distinc- 
tion between  tha  civil  Courts  there  spoken  of 
and  the  rent  Courts  established  bj  the  Act, 
and  that  ths  civil  Courts  referred  to  in  S.  77 
and  the  kindred  sections  mean  civil  Courts 
•exercising  all  tho  powers  of  civil  Courts  as 
distinguished  from  the  rent  Courts  which 
'Only  exercise  powers  over  suits  of  A  limited 
class.  In  that  sense  there  is  a  distinction 
betweon  the  term?,  bat  it  is  entirely  another 
question  whether  the  rent  Court  dooa  not  re- 
main a  civil  Court  in  tli3  aeuao  that  it  is  de- 
•oidmg  on  purely  civil  questions  between  per- 
sona seeking  their  civil  rights,  iind  whether 
being  a  civil  Court  in  that  sauHo,  it  does  not 
fall  within  the  provisions  of  Act  8  of  1853.  It 
is  hardly  necessary  to  lefor  to  those  provisions 
in  data.il,  because  thero  is  no  dispute  but 
that,  if  the  rant;  Court  n  A  civil  Court  within 
the  Act  8  of  1839,  tho  Collector  has  under 
fi.  284  tho  power  of  transferring  his  decrees 
for  execution  into  another  District." 

In  giving  reasons  for  the  view  that  the 
•rent  Court  is  a  civil  Cjurt  within  the 
Civil  Procedure  Code  of  1859,  their  Lord- 
ships observed: 

"No  reason  has  baon  assigned,  or  so  much 
as  suggested,  why  such  a  distinction  should 
.exist  between  a  person  who  is  claiming  a 
debt  founded  on  real;  and  a  parson  who  is 
claiming  a  dobb  founded  on  ;iny  other  tran- 
saction." 

Their  Lordships  further  referred  to 
the  earliest  of  Civil  Procedure  Code  (Act 
.23  of  1852),  which  wj,s  an  Act  passed  to 
facilitate  the  enforcement  of  judgments 
in  places  beyond  the  jurisdiction  of  the 
'Courts  pronouncing  the  same,  and  said: 

"It  is  true  that  in  this  Act  it  is  said  that 
the  word  "judgment"  means  a  judgment  in  a 
civil  suit  or  proceeding.  But  suits  for  the  re- 
covery of  rent  are  civil  suits  or  proceedings." 

Again. 

"Section  160,  Act  10  of  1859  has  a  bearing 
on  this  question.  That  section  provides  that 
an  appeal  from  the  judgment  of  a  Collector  or 
Deputy  Collector  qhall  lie  to  the  zillah  Judge. 
But  tha  zillah  Judge  is  a  civil  Court  to  all  in- 
-tenfca  and  purposes.  It  was  not  disputed  that 
if  an  appeal  went  from  the  Collector  to  tha 
higher  Court  to  the  zillah  Judge  or  bo  the 
High  Court,  and  the  decree  of  the  collector 
(for  rent  was  there  affirmed,  It  would  become 
rthe  decree  of  a  civil  Court,  which  could  not 


be  exclude!  from  the   operation   of    Act    8   of 
1859." 

In  my  judgment  the  observations  of 
their  Lordships  of  the  Judicial  Com- 
mittee, which  I  have  quoted  above  are 
conclusive.  It  must  therefore  be  held 
that  the  Court  of  a  District  Judge  in 
exercising  functions  of  a  Court  of  appeal 
either  in  the  first  instance  or  in  the 
second  is  a  civil  Court  and  his  decrees 
passed  in  the  exercise  of  that  jurisdic- 
tion are  decrees  of  civil  Courts. 

It  appears  to  me  that  the  only  argu- 
ment in  support  of  the  contention  that 
the  Court  of  a  District  Judge  in  enter- 
taining and  deciding  a  second  appeal  in 
a  rent  suit  is  not  a  Court-  Subordinate  to 
the  High  Court  is  that  its  decrees  passed 
on  second  appeals  are  final  in  the  sense 
that  there  is  no  tbird  appeal  to  tha  High 
Court.  To  my  mind  the  fact  that  there 
is  no  provision  for  a  third  appeal  does 
not  learl  to  the  conclusion  that  his  orders 
and  decrees  are  not  liable  to  be  ques- 
tioned in  revision  under  S.  115,  Civil  P. 
C  Indeed  the  section  comes  into  play 
only  in  cases  where  the  remedy  by  way 
of  an  appeal  is  not  open  What  after  all 
iajihe  right  of  appeal  ? 

"It  is  the  right  of  entering  the  superior 
Court  and  invoking  its  aid  and  interposition 
to  rodruss  the  error  of  tho  Court  below. 

Per  Lord  Westbury,  L  C.  in  A  G  v. 
Sillem  (4).  Where  there  is  no  right  of 
appeal  the  High  Court's  power  of  inter- 
position  is  provided  by  the  creation  of 
its  revisional  jurisdiction  and  it  is  signi- 
ficant that  that  jurisdiction  is  extremely 
narrow  and  limited  It  only  arises  in 
oases  of  an  error  of  a  Court  below  when 
such  error  atL'eots  its  jurisdiction.  I  am  of 
opinion  that  the  revision.il  jurisdiction 
exists  in  this  c?seand  it  could  only  be 
destroyed  by  an  express  legislative  enact- 
ment. In  cases  where  the  legislature  has 
intended  to  do  away  with  Ibis  jurisdiction 
of  the  High  Court  in  certain  matters  it 
has  made  provision  to  that  eflect  But  in 
the  present  case  it  has  not.  Therefore 
as  already  stated,  my  answer  to  the  ques- 
tion is  in  the  affirmative. 

Misra,  J.— The  question,  which  has 
been  referred  to  the  Full  Bench  for 
decision  is  : 

11  la  the  Court  of  the  District  Judge  in  the 
circumstances  of  this  case  subordinate  to  the 
Chief  Court.  " 

(4)  [1864]  10  H,  L.  C.  704=10  L.   T.   434=10 
Jur.  446. 
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The  answer  to  this  queatioa  in  my 
opinion  would  depend  upon  the  answer 
to  the  following  question  : 

11  la  the  Chief  Court  competent  to  exercise 
ita  revisional  jurisdiction  in  a  oase  in 
which  a  decree  has  been  passed  by  the  Dis- 
trict Judge  in  an  appeal  from  an  appellate 
decree  or  order  of  the  Collector  or  Assistant 
Collector  of  the  1st  oalas  ?  " 

I  have  given  the  question  my  best  con- 
sideration and  have  come  to  the  conclu- 
sion that  no  revision  can  be  entertained 
by  the  Chief  Court  in  such  a  case.  The 
revisional  jurisdiction  possessed  by  this 
Court  is  under  S.  115,  Civil  P.  C  ,  1908. 
Under  S  135,  Oudh  Bent  Act  22  of  1886 
the  provisions  of  the  Code  of  Civil 
Procedure  are  applicable  to  all  suits  and 
proceedings  under  the  Oudh  Bent  Act 
provided  they  are  not  inconsistent  with 
the  provisions  of  that  Act.  It  appears 
to  me  that  to  apply  the  provisions  of 
S.  115,  of  the  Code  to  such  cases  would 
be  inconsistent  with  the  provisions  of 
the  Oudh  Bent  Act  in  two  ways,  firstly 
it  would  offend  against  the  provisions 
of  S.  108,  Oudh  Bent  Act  and  secondly  it 
would  offend  against  the  provisions  of 
8.  119  (B),  of  the  said  Act.  S  108,  Oudh 
Bent  Act  runs  as  follows  : 

"  Except  in  the  way  of  appeal  as  herein- 
after provided  Courts  other  than  Courts  of 
Revenue  shall  not  take  cognizance  of  the  fol- 
lowing descriptions  of  suits  and  those  suits 
shall  be  hoard  and  determined  in  the  Courts 
of  revenue  in  the  manner  provided  in  this 
Act  and  not  otherwise.  " 

Suits  for  arrears  of  rent  are  included 
in  the  description  of  suits  attached  to 
the  section. 

It  is  clear  that  the  Chief  Court  must 
be  considered  as  a  civil  Court  when  it 
exercises  its  revisions!  jurisdiction, 
since  such  a  jurisdiction  should  be 
deemed  to  have  been  conferred  on  the 
said  Court  under  the  Code  of  Civil 
Procedure  which  relates  to  the  proce- 
dure to  be  followed  by  the  civil  Courts. 
It  would  be  apparent  from  the  provi- 
sions of  the  section  quoted  above  that 
Courts  other  than  Courts  of  revenue, 
which  include  civil  Courts,  can  only 
take  cognizance  of  the  suits  mentioned 
in  8  108  only  by  way  of  appeal  as  pro- 
vided by  the  Bent  Act.  A  suit  for  ar- 
rears of  rent  as  stated  above  is  a  suit 
mentioned  in  S.  108.  The  conclusion 
to  be  drawn  therefore  is  that  the  Chief 
Court  cannot  take  cognizance  of  a  suit 
for  arrears  of  rent  on  its  revisional 
side.  The  only  way  that  it  can  take 


cognizance  of  suoh  a  suit  is  by  way  of 
appeal  since  an  express  provision  for  it 
is  made  in  S.  119  (B),  Oudh  Bent  Act 
To  allow  a  revision  in  such  a  oase  would 
therefore  be  to  apply  a  provision  of  the- 
Code  of  Civil  Procedure,  which  would 
be  inconsistent  with  provisions  of  the 
Bent  Act  as  laid  down  in  S.  108. 

There  is  a  second  aspect  of  the  oase  in 
which  it  also  appears  to  me  that  to  ap- 
ply S  115.  of  the  Code  would  be  in- 
consistent with  the  provisions  of  the 
Oudh  Bent  Act.  In  S  119-B,  of  the  said 
Act  as  amended  by  Act  4  of  1921  (local)* 
and  Act  4  of  1925  (local)  it  is  clearly  pro- 
vided that  there  will  be  no  appeal  from 
a  decree  passed  by  a  Court  of  the  Dis- 
trict Judge  against  a  decree  passed  by 
him  in  an  appeal  from  an  appellate  de- 
cree or  order  of  the  Collector  or  the- 
Assistant  Collector  of  the  1st  class.  AD 
appeal  against  his  decree  is  provided  for 
only  in  those  cases  which  go  to  the> 
District  Judge  by  way  of  first  appeal. 
The  intention  of  the  legislature,  there- 
fore, appears  to  bo  that,  the  decrees 
passed  by  the  District  Judge  in  such 
oases  must  be  considered  as  final  and  no 
further  remedy  should  be  allowed  to 
the  litigants  after  a  cise  has  been  de- 
cided in  second  appeeal  by  the  Court  of 
the  District  Judge.  To  allow  a  revi- 
sion in  such  cases  by  applying  t he- 
provisions  of  the  Codo  of  Civil  Proce- 
dure would,  therefoie,  be,  in  my  opinion, 
inconsistent  with  the  provisions  of  the* 
Oudh  Bent  Act  as  laid  down  iu  S  1 L9-B, 
of  the  said  Act,  which  makes  the  decrees 
passed  by  the  District  Judge  in  such 
oases  final. 

The  view  that  revisions  can  be  al- 
lowed only  in  those  oases  in  which  ap- 
peals are  provided  for  to  the  Chief 
Court  is  supported  by  an  old  decision 
of  the  late  Court  of  the  Judicial  Com- 
missioner of  Oudh  reported  in  Mahesh- 
icar  v.  Bhikh  Chand  (5)  in  which 
Dr.  Howoll  with  reference  to  an  earlier 
decision  of  the  Bench  of  tho  sime  Court 
reported  in  Babu  Udres  Singh  v.  Ram- 
Bharose  (6)  observed  as  follows  : 

11  I  am  of  opinion  that  tho  revisions!' 
jurisdiction  of  this  Court  under  S.  622,  Civil 
P.  C.,  read  with  S.  135,  Bent  Act  is  restricted 
to  those  cases  in  which  the  course  oE  appeal 
lies  to  this  Court  under  Sa.  119  and  119  (Bj,  of 
the  latter  Act,  does  not  extend  to  cases  in. 
which  the  course  of  appeal  lies  to  the  Board. 

(5)  Rant  Act  Ruling  68  of  1893. 

(6)  Rent  Act  Ruling  63  of  1992. 
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As  indicated  above  no  appeal  Has  to 
the  Chief  Court  under  S  1L9  (B)  against 
the  decrees  passed  by  the  District  Judge 
in  appeals  from  appellate  decrees  or 
orders  of  the  Collector  or  Assistant  Col- 
lector of  the  1st  class.  According  to 
the  test  laid  down  by  Dr.  Howell  no 
revision  would,  therefore,  be  entertain- 
able  by  this  Court  since  no  appeal  lies 
to  this  Court  under  S.  1 L9  (B) 

The  view  which  I  have  taken  of  Ss. 
135  and  108,  Oudh  Rsnt  Act  is  sup- 
ported  by  several  decisions  of  the  Alla- 
habad High  Court  in  which  that  Court 
had  to  interpret  similar  provisions  laid 
down  in  Ss.  167  and  193,  Agra.  Tenancy 
Act  (2  of  1901). 

Section  167,  Agra,  Tenancy  Act  (2  of 
1901)  runs  as  follows  : 

"All  suits  and  applied  10115  of  bho  nature 
specified  in  Sch.  4  shall  be  Inard  and  dobor- 
minod  by  thn  rovonua  Courts  and  axcopt  in 
the  way  of  app3.il  ai  liBranitffccjr  provided  no 
Court  other  than  a  r^vjnue  Court  shall  take 
cognizance  of  any  dispute  or  matter  in  res- 
pect of  which  any  such  suit  or  application 
might  be  brought  or  inada." 

Section  193  of    the   sime    Act    runs  as 

follows  . 

"The  provision**  of  the  Civil  Procedure  Code 
shall  apply  to  the  procedure  in  i\\  suits  and 
other  proceedings  under  this  Ac!;  so  far  us 
they  are  not  inconsistent  thereunder." 

In  interpreting  these  provisions  the 
High  Court  of  Allahabad  has  consist- 
ently hold  tint  the  proper  interpreta- 
tion to  bo  put  on  S.  167  is  to  hold  that 
in  case  where  there  WAS  no  appeal  to 
the  High  Court  agnnst  the  decision  of 
the  District  Judge  it  was  not  cjmpetent 
for  the  High  Court  to  entertain  an  ap- 
plication in  revision  frotn  such  order.  I 
should  like  to  refer  to  tha  following 
cases  . 

Dumber  Siwih  v.  Shrikisan  Da?  (7), 
decided  by  lliohinlg  and  Alston,  JJ. 
Parbhu  Narain  Sinyh  v  Harbans  Lai 
(8)  decided  by  Piggott  -nrl  Walsh,  JJ., 
Jamna  Prasad  v.  Karcin  Sin<ih  (9),  de- 
cided by  Abdul  Raoof,  J.,  Muhammad 
Ehtisam  Ah  v.  Lalji  Smqh  (10)  de- 
cided by  Tudball,  J,,  Gajkuviar  Chander 
v  Salamat  Ah  (11),  decided  by  Stuart 

(7)  [1901]  31  All.  445=2  I.  0.    377=0     A.    L. 
J.  552, 

(8)  [1916]  14  A,  L.  J.  2Sl=3 5  I.  C.  279. 

(9)  [1919]  41  All.  23  =iG  I.C.   338=16    A.    L, 
J.  859. 

(10)  [1919]  41  All.  226=49  I,  0.  362=17  A.  L. 

J.  123, 
(11)1[1920]  42  All.  83=52  I.  C.  756=17    A.  L. 

J.  1057. 


and  Wallach,  JJ.,  and  Adya  Saran  v 
Kali  Charan  (12)  decided  by  Piggott,  J. 
A  different  view  was,  however,  taken 
by  Sulaiman  and  Boys,  JJ  ,  in  Kheri 
Singh  v  Tirpal  Singh  (13)  The  matter 
was  therefore  in  a  subsequent  case  re- 
ferred to  a  Pull  Bench.  The  Full  Bench 
overruled  this  case  and  the  view  taken 
in  the  earlier  cases  quoted  above  was 
approved  by  it.  The  case  was  decided1 
by  Lindsay,  Dinielg  and  Dalai,  JJ..  and1 
will  be  found  reported  in  Bhatfiuat  Das 
v  Chhedi  Koen  (U) 

It  would  appear  from  the  decisions  of 
the  Allahabid  High  Court  quoted  above' 
that  it  has  boon  consistently  held  by 
that  Court  that  where  jurisdiction  to 
decide  a  revenue  case  is  conferred  upon 
the  High  Court  by  the  Tenancy  Act  im 
the  shape  of  hearing  an  appeal  only,  the 
High  Court  cinnot  take  cognizance  ol 
that  case  on  ita  revisional  side  It  IB 
not  necessary  for  us  to  go  to  that  length 
but  it  follows  as  n  matter  of  course  that 
where  even  the  power  of  appeal  is  not 
conferred  upon  the  High  Conrt  under 
the  provisions  of  the  Rent  Act  it.would 
not  be  open  to  the  High  Court  to  exer- 
cise its  revisional  powers  and  the  Dis- 
trict Judge  cannot  therefore  bo  consi- 
dered in  such  a  case  subordinate  to  the- 
High  Court. 

I  may  point  out  that  owing  to  this 
dithculty  it  his  now  been  expressly  pro- 
vided in  S  253,  Agra  Tenancy  Act  3  of 
1026  that  the  High  Court  will  have- 
power  to  call  for  the  record  of  any  suit 
or  application  which  has  been  decided 
in  a  subordmLite  revenue  Court  and  in 
which  an  Appeal  lies  to  the  District 
Judge  and  in  which  no  appeal  lies  to 
the  High  Court  and  if  the  Subordinate 
Revenue  Court  appears  to  have  exer- 
cised a  jurisdiction  not  vested  in  it  by 
law  or  to  have  failed  to  exercise  a  juris- 
diction so  vested  or  to  have  acted  in  the- 
exercise  of  its  jurisdiction  illegally  01 
with  material  irregularity,  the  High 
Court  may  pass  such  order  in  the  case  as 
it  miy  think  fit.  It  is  unfortunate  that 
no  such  provision  of  law  exists  in  Oudh. 
In  my  opinion  the  legislature  should 
interfere  and  make  the  law  in  the  pro- 
vince of  Oudh  uniform  with  that  which, 
now  prevails  in  the  province  of  Agra,, 

(U|  A.  I.  R.  ll)23  All.  5aO=4r>  All.  567. 

(13)  A.  I.  II.  1^26  All.  113=48  All.  104. 

(14)  A.  I.  R.  1'UG  All.  399  (P.  B.). 
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as  long  as  law  is  not  changed  the 
-conclusion  to  which  I  have  arrived  ap- 
pears to  me  to  be  the  only  conclusion 
that  can  be  arrived  at. 

My  answer  therefore  to  the  reference 
quoted  in  the  beginning  of  this  order  is 
in  the  negative. 

Raza,  J. — In  my  opinion  the  revi- 
aional  jurisdiction  of  this  Court  under 
•S.  115  Civil  P.  C.,  read  withS.  135  Oudh 
Rent  Act  is  restricted  to  those  oases  in 
which  the  course  of  appeal  lies  to  this 
'Court.  The  decisions  of  the  District  Judges 
in  oases  in  which  they  hear  appeals  from 
the  appellate  decrees  or  orders  of  Collec- 
tors or  Assistant  Collectors  of  first  class 
-under  S.  119  Oudh  Bent  Act  must  be 
treated  us  final  for  all  purposes.  I  think  it 
was  meant  by  the  local  legislature  that  no 
further  remedy  should  be  given  to  the 
litigants  in  such  cases.  To  allow  revi- 
sion in  such  cases  by  applying  the  pro- 
visions of  the  Code  of  Civil  Procedure 
would  in  my  opinion  be  inconsistent; 
with  the  provisions  of  tho  Oudh  Rent 
Act  The  word  'appellate'  wj,3  added  in 
•S.  119,  Oudh  Rent  Act  by  Act  1  of  1921 
in  order  to  remove  second  appeals  in 
rent  suits  from  the  cognizance  of  the 
Commissioners  under  S.  116  and  to  give 
jurisdiction  over  them  to  the  District 
Judges.  The  Act  does  nob  provide  for 
any  third  appeals  or  for  revisions  from 
the  decisions  oE  the  District  Judges  in 
such  cases  The  District  Judge  exercises 
the  function  of  a  revenue  Court  in  hear- 
ing such  appeals.  The  power  of  the 
'Oudh  Chief  Court  to  interfere  in  appeals 
from  the  decisions  of  thu  Revenue  Cburb 
is  limited  to  the  case  provided  by  S. 
119-B.  As  pointed  out  by  the  learned 
Judicial  Commissioner  in  the  case  of 
Kali  Bakhsh  Singh  v  Bhagwan  Das  (15) 

"Apart  from  the  limited  authority  given  by 
S.  119-B  and  119-C  Oudh  Renb  Act,  a  reference 
to  S.  4  Civil  P.O.,  shows  that  in  the  absence  of 
any  specific  provision  to  the  contrary  nothing 
in  the  Code  shall  be  deemed  to  affect  any 
special  or  local  law  now  in  forco  or  any  spe- 
cial jurisdiction  or  power  conferred  by  or 
under  any  other  law  for  tho  time  being  in 
force," 

I  am  of  opinion  therefore  that  no  re- 
vision lies  against  an  order  passed  by  a 
District  Judge  in  a  second  rent  appeal. 
.1  agree  generally  with  the  view  taken 
by  a  Bench  of  this  Court  in  Narayan  v. 
JJaldeo  Singh  (l)  I  would  answer  this 


'(15)  A.  I.  R.  1024  Oudh  1G. 


reference  accordingly,  and  answer  the 
question  in  the  negative. 

Nanavutty,  J. — The  question  that 
has  been  referred  to  the  fall  Bench  for 
decision  is  as  under  : 

"Is  the  Court  of  the  District  Judge,  in  the 
circumstances  oE  this  case  subordinate  to  the 
Chief  Court.11 

The  facts  leading  up  to  the  present 
reference  to  the  Fall  Bench  are  briefly 
as  follows  : 

A  suit  for  arrears  of  rent  wag  filed  in 
the  Court  of  the  tahsildar  of  Bikhpur 
who  exercised  the  powers  of  an  Assistant 
Collector,  2nd  Class,  under  S  108  Oudh 
Bent  Act.  On  the  suit  having  been  dis- 
missed by  the  tahsildar  the  plaintiff 
filed  an  appeal  in  the  Court  of  the 
Deputy  Commissioner  of  Fyzabad.  This 
appeal  was  allowed  and  the  plaintiff's 
claim  for  arrears  of  rent  decreed. 

The  defendant  thereupon  filed  a  second 
appeal  to  the  Court  of  the  District 
Judge  of  Fyzabad  The  latter  allowed 
the  appeal,  set  aside  the  appellate  decree 
of  the  Deputy  Commissioner  of  Fyzabad 
and  restored  the  decree  of  the  tahsildar 
of  Bikapur  and  dismissed  the  plaintiff's 
suit  with  costs  in  all  Courts.  The 
plaintiff  thereupon  filed  a  revision  under 
S  115  Civil  P  C  in  this  Court 

The  defendant  respondent  argued  that 
no  revision  lay  to  this  Court.  The  ques- 
tion therefore  for  determination  is  whe- 
ther the  Court  of  the  District  Judge  is 
subordinate  to  the  Chief  Court  in  the 
circumstances  of  this  case. 

My  answer  to  this  question  is  in  the 
negative  and  my  reasons  are  as  under  ; 

In  the  first  place,  the  Court  of  the 
District  Judge  when  deciding  this 
second  rent  appeal  from  an  appellate 
order  of  the  Deputy  Commissioner  was 
exercising  under  R  119-C  Oudh  Rent  Act 
the  p3wers  conferred  upon  a  Court  of 
revenue  by  that  ^ot.  S  3  Oudh  Bent 
Act  states  that  a  Court  means 

"any  judicial  officer  presiding  in  a  Oourt 
of  Revenue  for  the  disposal  of  matters  under 
this  Act." 

The  Court  of  the  District  Judge  sitt- 
ing as  a  Court  of  Revenue  in  deciding 
such  rent  appeals  is  not  a  Court  subordi- 
nate to  the  Chief  Court  unless  there  is 
any  provision  in  the  Oudh  Rent  Act  itself 
which  makes  it  so  subordinate.  In 
S  119  Oudh  Rent  Act  the  Court  of  the 
District  Judge  is  given  powers  to  hear  ap- 
peals from  decrees,  orders  oE  Collectors  or 
Assistant  Collectors,  1st;  Class  in  certain 
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suits  filed  under  8.  108  Oudh  Rent  Act, 
and  S.  119-B  Oudh  Bent  Act  lays  down 
that  from  such  judgments  and  decrees  by 
a  District  Judge,  an  appeal  shall  lie  to 
the  Chief  Court  of  Oudh  in  all  cases  in 
which  a  second  appeal  is  allowed  by  the 
Code  of  Civil  Procedure  and  subject  to 
the  provisions  of  the  Indian  Limitation 
Aib  of  1908.  It  is  only  in  so  far  as  an 
appeal  is  allowed  by  the  Oudh  Bent 
Act  itself  from  a  decision  of  the  District 
Judge  exercising  the  powers  of  a  Court 
of  Bevenue  under  the  Oudh  Bent  Act 
that  the  District  Judge  may  be  said  to 
be  subordinate  to  the  Chief  Court  of 
Oudh  when  exercising  the  powers  of  a 
Court  of  Revenue  otherwise,  aa  is  clear 
from  S  119-C  Oudh  Rent  Act.  for  the 
purposes  of  deciding  appeals  under  the 
Oudh  Bent  Act  a  District  Judge  in  Oudh 
and  the  Chief  Court  in  Oudh  shall  have 
the  powers  conferred  upon  a  Court  by 
that  Act. 

It  ia  true  that  the  Court  of  tho  Dis- 
trict Judge  is  subordinate  to  the  Chief 
Court  of  Oudh  when  deciding  Civil  cases 
but  no  such  subordination  has  been  laid 
down  in  the  Oudh  Bent  Act  when  the 
District  Judge  hears  and  decides  appeals 
from  Courts  of  Bevenue. 

Section  135  Oudh  Bent  Act  also  makes 
it  clear  that  the  provisions  of  the  Code 
of  Civil  Procedure  shall,  so  far  as  they 
are  not  inconsistent  with  the  provisions 
of  this  Act,  apply  to  all  suits  and  other 
proceedings  under  this  Act.  Courts 
other  than  Courts  of  Bevenue  cannot 
take  cognizance  of  suits  falling  within 
the  purview  of  S.  108  Oudh  Rent  Act 
The  District  Judge  and  the  Chief  Court 
of  Oudh  therefore  are  nob  Civil  Courts 
when,  acting  under  the  provisions  of  fcho 
Oudh  Bent  Act,  they  heir  appeals  from 
decisions  from  Courts  of  Bevenue. 

The  learned  Counsel  for  the  applicant 
at  the  time  of  hearing  of  this  reference 
referred  to  the  judgment  of  their  Lord- 
shipa  of  the  Privy  Council  reported  in 
Nilmoni  Singh  v.  Tara  Nath  Mookerji 
(3).  That  decision  of  their  Lordships  of 
the  Privy  Council  was  under  the  Bent 
Act  of  Bengal,  No.  10  of  18*59  and  it  was 
held  in  that  case  that  the  Bent  Court  of 
the  Deputy  Commissioner  was  a  Civil 
Court  as  defined  in  Act  No  8  of  1859.  If 
Courts  of  Bevenue  in  Oudh  are  held  also 
to  be  Civil  Courts,  then  undoubtedly  the 
Court  of  the  District  Judge  when  hear- 
ing an  appeal  in  an  arrear  of  rent  case 


from  an  appellate  decision  of  the  Collec- 
tor of  the  District  would  also  be  a  Court- 
subordinate  to  the  Chief  Court. 

For  the  reasons  given  above  I  am  of 
opinion  that  the  Court  of  the  District 
Judge  of  Fyzabad,  in  the  circumstances- 
of  the  present  case  is  not  subordinate  to 
the  Chief  Court  and  1  would  answer  the* 
reference  accordingly. 

R.K.  Reference  answered  in  negative. 
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SRIVASTAVA,  J. 
Pra<j  Narain — Defendant — Appellant. 

v. 

Dachhiua  Dux  —  Plaintiff  —  Respon- 
dent. 

Second    Bent    Appeal  No.    47  of  192H, 
Decided  on    12th  September  1928 

(a)  Landlord   and  tenant — Land  continues 
lo  be  grove    although    it  is     cultivated. 

Mere  fact  that  land    was  calturable    or  has* 
been   under    cultivation    would    not   by  itaelf 
prove  that  tho  land  has   lost    its  character  as 
a  grove.  [P  398  C  1] 

(b)  Advene      possession    —  Grove-holder 
continuing  to  hold  even    after  land  ceasing 
to  be  grove — In  absence    of     any     assertion 
of  adverse  title  he  must   be    considered    as 
holding  over  and     his  possession  is  only  of 
tenant. 

Where  a  grove-holder  continues  do  hold 
even  after  the  land  haa  lost  its  character  as 
a  grove,  he  must  bo  considered  to  be  holding 
ovur  and  his  poaaession  in  the  absence  of  any 
open  assertion  of  proprietary  right  l>y  him, 
cannot  be  considered  to  be  otherwise  than  as 
a  tenant  .  70  L.  J.  282,  D\*t  [P  398  C  1] 

S.  N.  Boy — for   Appellant. 
Radha  Krishna — for  Respondent. 
Judgment  — One    Bhagwan     Bakhsh 
Singh  held  the    plot  in  suit     as  a  grove- 
holder.     He  executed  a  sale   deed  in  res- 
pect of  it  in  favour  of  the  predecessor-in- 
title  of    the    defendant    on    22nd  March 
1905      The  plaintiff  instituted    the  pre- 
sent suit  for  recovery  of  arrears    of  rent 
and  for    ejectment    under    S.    127,  Oudh 
Bent  Act  against  the    defendant  on  12th 
November  1926.     The  only  defence  with 
which  I  am    concerned    in  this     appeal, 
was  that  the  defendant  had  acquired  full 
proprietary    rights    in    the   land  by  ad- 
verse possession  extending  to  a  period  of 
over  12  years.     Both    the   lower  Courts 
have  rejected  the  defendant's  plea  aoout 
adverse  possession.    The  argument  urged 
before  ma   in    support  of    the    appeal    is 
that  on  the   facts    found    the   defendant 
should   be  held   to   have    made  out  his 
plea  of  adverse  possession- 
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It  is  not  denied  thafc  the  ^rove  was 
recorded  at  the  time  of  the  First  Re- 
gular Settlement  as  tenant's  grove  and 
that  the  status  of  Bhagwan  Bjikhsh 
Singh  Wis  that  of  a  tenant  grove-holder. 
There  is  nothing  on  the  record  to  show 
the  number  of  trees  which  existed  on 
the  land  at  the  time  of  the  First  Regular 
Settlement  but  the  entry  then  made 
was  that  the  land  was  culturable.  The 
entries  at  the  Second  Settlement  and  in 
subsequent  years  show  that  the  land  has 
aotuallv  been  under  cultivation  There 
are  5  trees  standing  now  on  the  plob  the 
area  of  which  is  4  bighas  and  4  biswas. 
So  the  only  ground  on  which  the  plei 
of  adverse  possession  rests  is  that  the 
defendant  and  his  predecessor  have  been 
allowed  to  cultivate  the  land  without 
any  rent  being  demanded  from  them  and 
without  any  rent  being  paid 

It  is  admitted  that  there  is  no  evi- 
dence of  any  assertion  of  proprietary 
right  either  by  the  defendant  or  his 
-vendor.  Reliance  has  been  placed  upon 
the  decision  in  Nadit  Sunjlt  v.  Anpurna 
Kunwar  (l)  in  which  it  was  held  that 
where  a  person  is  found  in  continuous 
^possession  of  property  without  any  right 
whatsoever,  even  though  he  did  not  at 
any  time  make  any  openly  avowed  claim 
of  right  to  it,  the  circumstances  attend- 
ing his  possession  may  be  sufficient  to 
show  that  he  held  possession  as  of  right 
and  as  such  to  have  acquired  title  by 
adverse  possession  This  case  is,  in  my 
opinion,  quite  distinguishable.  Posses- 
sion  of  the  defendant  in  the  present  case 
cannot  be  considered  to  bo  possession 
without  any  shadow  of  right  The  de- 
fendant was  entitled  to  retain  possession 
of  the  land  so  long  as  it  retained  the 
character  of  a  grove  No  occasion  has 
arisen  till  now  for  any  adjudication  as 
to  whether  the  land  lost  its  character 
las  a  grove  and  if  so  when.  The  mere 
fact  that  the  land  was  culturable  or  has 
been  under  cultivation  would  not  by  it- 
jself  prove  that  the  land  had  lost  its 
character  as  a  grove.  Assuming  that 
the  land  lost  its  character  as  a  grove 
more  than  12  years  before  suit  the 
'defendant  must  be  considered  to  have 
Jbeen  holding  over  find  hia  possession  in 
'the  absence  of  any  assertion  to  the  con- 
trary, cannot  be  considered  to  have  been 
otherwise  than  as  a  tenant.  For  the 
reasons  I  agree  with  _  the  opinion 
~"~" 


of  the  Courts  below  that  the  defendant 
has  failed  to  make  out  his  plea  of  ad- 
verse possession  The  appeal  fails  and 
is  dismissed  with  costs. 


S.N  /U.K. 


Appeal  dismissed. 


_ 
11  )     L1920]  7~6TL."~J".  282=-  36  I.  C.  759, 
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MlSBA  AND  PULLAN,  JJ. 
Qadirunnissa —  Plaintiff — Appellant. 

v. 

Qutbul  Iludd  and  another  —  Defen- 
dants— Respondents 

Misc  Civil  Appeal  No.  40  of  1928, 
D/-  on  21st  January  1929. 

(a)  Civil   P.   C.,   O.     43,   R.      1     (u)— Party 
asking  for     remand   cannot      appeal   against 
remand  order  merely  because  ground  cover- 
ed by   such  order  is  not  so  wide  as  desired 
by  him. 

A  party  who  is  prejudiced  by  an  order  of 
re  maud  c,m  appeal  against  such  oider.  But 
where  a  party  has  himself  askod  for  a  re- 
in tin  d  and  obtained  an  order  of  remand  he 
cannot  appeal  merely  because  the  ground 
covered  by  it  is  not  ao  wide  aa  that  which  he 
himself  desired.  [P  399  C  1] 

(b)  Civil   P.   C  ,   S.      11— Lower     appellate 
Court    remanding  case  ordering  one  of  sev- 
eral documents  to  be    admitted — Case  com- 
ing up  before  successor    of    Judge    making 
that     order — He  passing  another    order     of 
remand  ordering  all  documents  in   question 
to  be  admitted— Second  order  of  remand  Is 
proper. 

Lower  appellate  Court  remanded  case  dir- 
ecting one  of  sever.il  documents  in  question 
to  be  admitted.  When  tho  case  camo  up  again 
before  tho  SUCCCHSOL  of  the  Judge  who  passed 
the  first  ordei  of  remand,  tho  latter  made  a 
second  order  of  remind  directing  that  all  the 
documents  should  be  admitted. 

Held,  that  the  successor  was  not  bound 
by  the  first  order  of  remand  and  tho  second 
order  of  remand  passed  by  him  was  proper. 

[P  399  0  1] 

Hakimuddin  Siddiqi — for  Appellant. 

Ghulam  Hasan — for  Respondents. 

Judgment. — This  is  an  appeal  ag- 
ainst an  order  passed  by  the  Subordinate 
Judge  of  Luck  now,  reminding  a  case 
which  was  under  appeal  before  him  to 
the  Court  of  first  instance  for  a  fresh 
decision  after  considering  the  effect  of 
certain  documents  and  the  evidence 
which  might  be  produced  in  rebutbal  of 
them  These  documents  were  tender- 
ed in  the  Court  of  the  Munsif  but  in  the 
view  of  that  Court  they  were  tendered 
late.  He,  therefore,  refused  to  consider 
them.  In  Appeal  the  Subordinate  Judge 
decided  that  out  of  these  nine  documents 
one  of  them  should  have  been  admitted, 
and  he  remanded  the  suit  with  direo- 
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perly  admitted  by  the  Court   below.  We, 

therefore,  dismiss  this  appeal  with  costs. 

9.N./R.K  Appeal  dismissed. 
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tions  that  the  lower  Court  should  con- 
sider the  effect  of  that  document.  The 
lower  Court  did  so  and  the  matter  again 
came  up  in  appeal  before  the  successor  of 
the  learned  Subordinate  Judge  who  pas- 
fled  the  first  order  of  remand.  The 
second  Subordinate  Judge  after  hearing 
the  arguments  decided  that  if  these 
•eight  documents  were  produced  they 
might  have  an  important  bearing  on  the 
decision  of  the  case  and  he  made  a 
•second  order  of  remand  which  is  now 
under  appeal  before  us. 

The  first  point  which  hag  been  argued 
is  that  this  remand  could  not  be  made 
because  the  first  order  of  remand  WAS 
Appealable  under  the  na^  provisiocs  of 
O.  ±3,  B.  1  (u)  Civil  P.  C  and  as  no 
-appeal  had  been  preferrel  against  the 
refusal  of  the  Subordinate  Judge  to 
admit  those  eight  documents  at  that 
time,  the  question  coull  nob  bo  raised 
again,  Cl  (u)  0  13,  B  1  makes  an 
order  of  remand  appealable,  and  a  pirty 
Ivrho  is  prejudiced  by  an  order  of  remand 
can  appeal  against  such  an  order.  Bat 
'where  a  party  haa  himself  askel  for  a 
jromand  and  obtained  an  order  of  remand 
he  cinnob  appeal  merely  because  the 
(ground  covered  by  the  order  of  remand 
,ia  not  so  wide  as  that  which  he  himself 
desired.  la  this  cige,  therefore,  al- 
though the  defendant  may  hive  been 
aggrieved  to  some  extent  by  the  narrow 
scope  of  the  first  order  of  remand  he 
could  not  appeal,  and  his  only  proper 
course  was  to  attempt  to  press  the  point 
at  a  later  stage  Thus,  had  the  learned 
'Subordinate  Judge  subsequently  main- 
tained the  same  position  and  consistent- 
ly refused  to  admit  these  documents,  he 
could  have  appealed  to  this  Court  on 
this  point  while  contesting  the  final 
decree.  As  the  matter  stands  the  learn- 
ed Subordinate  Judge  has  differed  from 
his  predecessor,  but  he  was  not  bound  by 
the  first  order.  It  is  as  though  the 
learned  Subordinate  Judge  himself  had 
in  the  uourse  of  hearing  the  appeal 
altered  his  mind  on  a  certain  point, 
and  if  he  considered  after  further 
thought  that  a  further  remind  was 
necessary  he  was  legally  authorized  to 
order  such  further  remand.  In  our  opi- 
nion the  order  passed  was  a  proper 
order.  We  need  not  at  this  stage  con- 
sider the  merits  of  the  case  in  any  way 
but  we  would  like  to  say  that  in  our 
.opinion  these  documents  have  been  pro- 


A.  I.  R  1929  Oudh  399 

BAZA,  J. 

Nankhu,  Singh  —  Defendant  —  Appli- 
cant. 

v. 

Girja  Bux  Singh — Plaintiff — Oppo- 
site Party. 

Appln.  No.  15  of  1929  Decided  on  25th 
July  1929  against  the  order  of  Sm  C.  C. 
Judge,  Unao,  D/-  30th  November  1928. 

Evidence  Act  S.  91 — Suit  for  money  bor- 
rowed—Debt evidenced  by  pro-note — Debt 
can  be  proved  independently  of  the  pro-note 
— Promiisory  note, 

Where  a  person  has  contracted  a  debt  and 
haa  also  executed  a  pro-note  in  favour  of  his 
creditor,  the  creditor  can  bring  a  suit  for  the 
money  lent  and  evidenced  by  a  pro-note  and 
can  prove  tho  debt  independently  of  the  pro- 
note  ,  S.  91  does  not  stand  in  his  way  G  0.  0. 
16  ;  .4.  I.  R.  1924  On.dk  249  ;  34  All,  158  ,  .1.  J. 
R  1928  All.  371,  (F.  B  )  Rcl.  on.  [P  400  G  1] 

Ishn  Prasad — for  Applicant. 

Radha  Krishna — for  Opposite  Party. 

Judgment. — This  is  an  application 
in  revision  under  S.  25,  Sm  C  C. 
Act  (Act  9  of  1887). 

It  may  be  said  that  the  suit  was  based 
on  a  pronote  but  it  was  not  stated  in 
the  plaint  that  the  pro-note  was  the  only 
evidence  of  the  loan.  It  was  alleged  in 
the  plaint  that  the  defendant  had  bor- 
rowed the  money  (Rs  300)  in  cash  from 
the  plaintiff  and  that  the  loan  was  evi- 
dence! by  a  pro-note  (ba  tahnr  ruqqai 
indat  talab)  The  plaint  was  subse- 
quently amended.  It  was  stated  in 
para.  1  of  the  plaint  as  amended  that 
the  defendant  had  borrowed  Rs.  300 
from  the  plaintilf  at  Rs.  4-11-0  per  cent 
per  mensem  payable  on  demand  and  that 
fche  loan  was  evidenced  by  a  pro-note  and 
a  receipt  executed  by  the  defendant  on 
the  same  date.  The  plaintiff  sued  to 
recover  Rs.  400  principal  and  interest, 
alleging  that  the  defendant  had  paid 
nothing  on  account  of  the  debt  con- 
tracted by  him  The  claim  was  resisted 
by  the  defendant  The  pro-not&was  im- 
pounded as  it  was  not  duly  stamped. 
However  the  learned  Judge  of  the  Small 
Cause  Court  gave  the  plaintilf  an  opportu- 
nity to  prove  the  debt  independently  of 
the  pro-note.  He  found  on  the  evidence 
that  the  defendant  had  borrowed  Rs.  300 
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from  the  plaintiff  at  3  pica  per  rupee  per 
month.  The  plaintiff's  claim  was  there- 
fore decreed  with  costs. 

The  defendant  has  filed  this  applica- 
tion for  revision  contending  that  the 
learned  Judge  of  the  Small  Cause  Court 
was  wrong  in  allowing  the  amendment 
of  the  plaint  and  also  in  giving  the 
plaintiff  an  opportunity  to  prove  the 
debt  independently  of  the  pro-note. 

I  have  heard   the   learned  counsel   on 
both    sides    at     some    length        In    my 
opinion  the  learned  Judge  was   perfectly 
right  in  allowing  the  amendment  of   the 
plaint  and  also   in   giving    the   plaintiff 
an  opportunity  to  prove    the  debt    inde- 
pendently of  the   pro-note.     Even  if    the 
learned  Judge  had   not   allowed   amend- 
ment  of    the  plaint   the   plaintiff     was 
entitled  to  prove  the  debt   independently 
of  the  pro-note  in  question      The  defen- 
dant had   contracted    the   debt   and   had 
also  executed  the  pro-note  in  question   in 
favour  of   the   plaintiff.     It   was   never 
stated  in  the  plaint  that  the  pro-note  was 
the  only  evidence  of   the   loan.     It    was 
of  course  stated  in    the    plaint   that    the 
loan  was  evidenced    by   a  pro-note,    but 
this   does    not  mean   that    the   pro-note 
was  the  only  evidence  of  the   loan.     The 
suit  was  primarily  based  on  the   loan   of 
which  the  promissory  note    was    alleged 
to   be    evidence.     It    was    not   based  on 
the  execution  of  the  promissory    note    in 
question.     The  cases  of  Bachchu  Lai  v. 
Kandhai  Lai  (i)  and  Dwarka  v.  Idu   (2) 
are  authorities  for  the  proposition   that 
if  a  plaintiff  alleges  in  his  plaint  that  he 
lent  money  to  the    defendant   far   which 
the  defendant    executed     a     promissory 
note,   a  decree   may   be   passed   for   the 
amount  which   is   proved  to   have   been 
lent,  even  if  the   execution   of   the    pro- 
missory note  is  not   proved   or   the  pro- 
missory note  is  found  to  be  inadmissible 
in  evidence  for  want  of  proper  stamp.    It 
was  held  in  the  case  of    Ram    Sarup   v 
Jasoda  Kunwar  (3),   that  if   a    creditor 
has  a  cause  of  action  for  the  recovery  of 
money,  for   which  his   debtor   has  exe- 
cuted a  promissory   note,  separate   from 
and  independent  of  the  note,  he   can    re- 
cover upon  such  cause,  in   case  the  note 
for  any  reason  cannot  be  put  in  evidence 
Nor  is  the  creditor  necessarily  debarred 


from  suing  on  the  original  cause  of 
action  by  the  fact  that  it  arose  out  of 
the  same  transaction  in  the  course  of 
which  the  promissory  note  was  exeouted. 
It  was  held  by  a  Full  Bench  of  th» 
Allahabad  High  Court  in  the  case  of 
Miyan  Bux  v.  Mt.  Bodhiya  (4)  that  a. 
promissory  note  payable  on  demand  to 
the  lender  or  the  bearer  or  to  order 
offends  against  the  provision  of  S.  25,, 
Paper  Currency  Act  (10  of  1923)  andr 
therefore  cannot  form  the  basis  of  a  suit. 
The  plaintiff  can  however  sue  on  the 
basis  of  any  obligation,  whether  antece- 
dent to  or  arising  simultaneously  witb 
the  execution  of  the  promissory  note, 
independently  of  the  execution  of  the* 
promissory  note 

The    applicant's   learned   counsel   has- 
referred    to    8.   91,    Evidence    Act    and 
relied  on  the  ruling  of  the  Madras    High 
Court  in  the  case  of  Muthu  Sastngal   v. 
Visvanatha,  Pandkarasannadhi     (5).     I 
should  like   to   note   however   that    the 
following  observations  were  made  in    the- 
Full  Bench  ruling  of  the  Allahabad  Higb 
Court  mentioned  above   at    pp    740  and 
741  : 

11  For  instance,  where  the  plaintiff  oiii. 
prove  that  on  a  balance  of  account  a  sum  ia 
due  to  him  ha  can  sue  on  that  ob]igabionr 
ignoring  the  fact  that  in  regard  to  it  or  part 
of  it  an  unlawful  promissory  note  was  exe- 
cuted. Similarly,  if  he  has  evidence,  whether 
oral  or  otherwise,  independent  of  the  pro- 
missory note,  that  ha  made  a  loan  of  a  sum  of 
money  to  the  defendant  on  the  condition  that 
the  money  would  bo  repaid  on  demand  witb 
certain  interest,  he  can  sue  on  that  obliga- 
tion ignoring  the  existence  of  the  promissory 
note.  Nor  in  this  latter  case  can  it  ba  said 
that  3.  91,  Evidence  Act  will  stand  in  his 
way.  The  terms  of  no  '  contract  '  have  in 
this  case  been  reduced  to  the  term  of  a  con- 
tract, for  exbypothesl,  the  agreement  em- 
bodied in  the  promissory  note  was  not  enforce- 
able by  law  and  was  therefore  not  a  '  con- 
tract.1 Nor  without  unduly  straining  langu- 
age, could  the  transaction  be  do  on  bed  as  &u 
disposition  of  property." 

I  take  the  same  view. 

In  my  opinion  the  learned  Judge  of 
the  Small  Cause  Court  was  perfectly* 
right  in  decreeing  the  plaintiff's  claim* 
Hence  I  reject  the  defendant's  applica- 
tion for  revision  with  coats. 

B.K.  Revision  rejected. 
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PULLAN,  J. 
Khan — Defendant  —  Appel- 
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Mustafa 
laafc. 


v. 


Dwarka — Plaintiff — Respondent. 

Second  Appeal  No  332  of  1928,  De- 
cided fen  8th  November  1928,  from  decree 
of  Sub-Jud^e,  Rie  Bj,reli,  D/-  8bh  August 


Eatements  Act,  Ss  4  and  13  —  Person 
building  well  for  public  use  on  municipal 
land — Neighbour  constructing  wall  surroun- 
ding well  leaving  space  of  five  feet  in  width 
and  also  passage  to  public  road — Builder  of 
well  cannot  claim  any  easement  and  eo  can- 
not ask  neighbour  to  demolish  wall, 

A  [jerboa  who  builds  A  wall  am  claim  from 
thu  ^rindor  of  the  laud  ou  which  the  wall  is 
conatruafcecl  whit  is  np^ssAry  for  A  bonoficial 
enjoymaut  of  a  well,  but:  lij  cAtinofc  claim  that 
he  has  obtained  'in/  aa^omoiib  in  ruspdcfc  of 
any  particular  land  in  the  neighbourhood  ox- 
oopb  in  ao  far  as  n  is  thj  laud  of  the  grantor. 
Honoo  whare  a  parboil  builds  a  well  oa  the 
municipal  land  for  tha  use  of  tho  public  and 
the  neighbour  constructs  a  wall  loavuig  a 
space  of  five  feat  in  width  surrounding  tho 
well,  and  also  a  passage  loading  to  tho  public 
road,  the  latter  cannot  ba  ask«d  to  demolish 
the  wall  although  it  might  hive  prevented  the 
public  from  seeing  the  well  from  A  distance. 

[P  401  0  1,  2] 

Mohammad  Ayub  —  tor  AppelUnb. 
H.  D  Chandra — for  Raspondent. 

Judgment  — This  second  appeal  arises 
from  a  suit  brought  by  a  person  who 
built  a  well  for  the  benefit  of  the  public 
on  municipal  land  and  who  has  asked  for 
the  demolition  of  a  wall  which  has  been 
built  round  that  well  Lind  a  perpetual  in- 
junction to  restrain  the  defendant  from 
building  any  other  wall  on  the  north  or 
south  of  the  well-  The  suit  is  based  on 
tho  idea  that  the  plaintilf  has  a  right  of 
casement  in  respect  of  his  well  and  reli- 
ance is  placed  on  S.  4  and  S  13,  Ele- 
ments Act.  A  person  who  builds  a  well 
can  claim  from  the  grantor  of  the  land 
on  which  the  well  is  constructed  whit  is 
necessary  for  the  beneficial  enjoyment  of 
tho  well,  but  I  am  not  aware  that  he  can 
claim  any  more  than  this  or  that  lie  has 
obtained  any  easement  in  respect  of  any 
particular  land  in  the  neighbourhood  ex- 
cept in  ao  far  as  it  is  the  land  of  the 
grantor.  la  the  present  suit  the  defen- 
dant alleged  that  he  WAS  a  lessee  from 
the  Municipal  Board  but  the  fact  was 
challenged  by  the  plaintiff.  An  issue 
was  framed  and  it  was  found  against  the 
defendant.  Consequently  for  the  purposes 
1929  0/51  &  62 


of  this  suit  I  cannot  regard  the  defen- 
dant as  being  a  lessee  from  the  Muni- 
cipal Board  or  as  having  stepped  in  any 
way  into  the  plaoo  of  tho  Board.  Thus 
I  hive  to  consider  what  the  plaintiff  can 
claim  for  his  well  as  against  this  neigh- 
bour. 

Tho  objecu  of  the  well  is  to  give  waterl 
to  tho  public  ;ind  the  public  must,  there- 
fore, be  able  t}  approach  tho  well  and, 
draw  water  from  u.  It  is  admitted  that'- 
the  defendant  has  constructed  certain! 
walla  lorivni-i  a  pissiijo  w'-nch  lei  Is  fijiu; 
the  public  road  to  the  well  tnrl  :llsJ 
lowing  a  space  of  five  foed  in  width  aur-l 
rounding  tho  well  There  13,  therefore,1 
nothing  which  GJ.U  provonL  tho  public' 
from  guiu^  to  tho  well  and  taking  water. 
On  ttiis  account  tho  Court  of  fir-at  in- 
stance dismissal  tho  s,uit  holding  that 
the  pUmbiff  should  himself  navu  ob- 
tained more  land  if  he  wished  Lua  well  to 
be  more  conspiouous.  The  lower  appel- 
late Court  appears  to  have  considered 
that  the  plaintiff  had  a  right  to  have  his 
well  seen  from  a  distance  by  the  public 
For  some  reason  which  is  not  clear  to  me 
he  finds  that  the  public  are  leas  likely  to 
see  the  well  because  most  of  them  are 
illiterate,  but  even  if  the  public  do  find 
difficulty  in  aeoing  the  well  this  does  not 
affect  the  plaintiff.  He  h.is  done  his 
port.  He  has  provided  the  well  He 
cinnot  properly  bring  in  Court  a  cise  on 
the  ground  that  the  public  is  deprived  of 
any  right  whic»i  it  may  have  in  connexion 
with  the  well. 

The  lower  appellate  Court  has  em- 
ployed a  curious  analogy  when  ho  says 
that  as  in  the  case  of  a  lighthouse  it  is 
necessary  for  ships  to  soo  the  lighthouse 
in  order  to  avoid  danger,  so,  in  tho  case 
ot  a  public  well  it  is  necessary  for  the  pub- 
lie  bo  see  the  well  in  order  to  use  it  or 
derive  advantage  from  it.  Now  apart 
from  ^tho  fact  that  mariners  do  not  seta 
tho  lighthouse  but  only  tho  light,  it 
should  have  been  clear  to  the  Court  that 
the  object  of  the  lighthouse  was  not  that 
the  mariners  should  go  to  tho  lighthouse 
but  that  they  should  keep  away  from  it 
The  opposite  is  the  case  with  a  public 
well.  In  my  opinion  tho  pUiutiff  failed 
to  establish  any  easement.  No  doubt  he 
has  a  grievance  chiefly  I  should  suppose 
against  the  Municipal  Board  whom  he 
has  not  impleaded  in  the  suit,  but  he 
can  only  claim  for  his  well  the  right  of 
access  which  enables  the  public  to  draw 
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and  that  right  is  nob  interfered  with  by 
the  constructions  erected  by  the  defen- 
dant. I,  therefore,  allow  this  appeal 
with  costs,  set  aside  the  order  of  the 
lower  appellate  Oourt  and  restore  the 
order  of  the  Court  of  first  instance. 
S  N./R.K.  Order  set  aside 
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BAZA,  J. 

Mubinulnissa — Plaintiff—  Appellant . 
v. 

Ali  Husain  and  another — Defendants 
— Respondents. 

Second  Appeal  No.  369  of  1928,  De- 
cided on  30th  July  1929  against  decree  of 
Sub-Judge,  Bara  Banki,  D/-  18bh  July 
1928, 

(a)  Civil  P.    C.,   S.    100  —  Finding  of  fact 
bated  on  admissible    evidence  cannot  be  im- 
pugned. 

A  finding  of  fact  based  upon  admissible  evi- 
dence cannot  bo  impugned  in  second  appeal. 
There  ia  no  jurisdiction  to  entertain  a  second 
appeal  on  the  ground  of  even  an  erroneous 
finding  of  fact,  however  gross  or  inexcusable 
the  error  may  seem  to  be  .  18  Cal.  23  ;  A.  I. 
R.  1929  P.  C.  152  ,  A.  I.  R.  1929  P.  C.  190,  Eel. 
on.  [P  404  0  1] 

(b)  Coiharer  —  Advene    possession — One 
cosharer    in  poiaeaiion    of    entire  property- 
till    poneiiion  ii    not   advene  to    othen  — 
Mere    entry   of    that  coiharer'i    name    ia  no 
proof  of  advene    posieuion — Denial  of  other 
cosharer's    title  mutt    be  proved — Mere  non- 
participation   in    profits  does    not  constitute 
adverse  possession. 

The  lambardar  of  a  mahal  is  in  a  fiduciary 
position  in  relation  to  the  cosharers  in  the 
matter  of  collections  and  disbursements.  If  a 
property  belongs  to  several  oosharers  and  one 
co-sharer  (the  lambardar)  is  in  possession  of 
the  entire  proparty  his  possession  cannot  bo 
deenind  to  bo  adverse  to  tha  other  coshauers. 
He  must  bo  deemed  to  be  in  possession  on  be- 
half of  the  other  cosharers  and  adverse  pos- 
flession  cannot  be  founded  on  the  basis  of  such 
exclusive  possession  unless  there  has  been 
ouster  of  the  other  cosharers.  Mere  entry  of 
the  namo  of  the  lambardar  would  nob  be  proof 
of  adverse  possession  and  where  no  proof  is 
given  to  establish  that  the  title  of  the  other 
oosharers  was  denied,  the  mere  fact  that  oar- 
tain  laud  was  entered  in  the  name  of  the 
lambardar  would  not  entitle  him  to  contaad 
that  hia  possession  waa  adverse  to  thorn. 
Mere  non-partioipatio'n  in  the  profits  by  the 
oosharera  and  exclusive  occupation  by  the 
lambardar  would  not  constitute  adverse  pos- 
session against  the  ooaharers  in  favour  of  the 
lambardar  :  A,  I.  R.  1929  Oudh  337;  21  Mad. 
153;  11  Bom.  365,  Rel.  on.  •  [P  404  0  2] 

(c)  Adverse  possession — Ingredients   enun- 
ciated. 

To  prove  title  by  adverse  possession  it 
must  be  shown  that  auoh  poasessioM  ia  ade- 


quate, in  continuity,  in  publicity  and  in  ex- 
tent and  it  must  be  actual,  visible,  exclusive, 
hostile  and  continued  during  the  statutory 
period.  Knowledge  on  the  part  of  the  person 
whose  rights  are  invaded  is  an  essential  ele- 
ment of  adverse  possession:  27  CaZ.-943  (P.C.)i 
35  Cal  961;  A.  I.  R.  1922  P.  C.  181;  27  Bom 
49,  Rel.  on.,  7  0.  L.  J.  282,  List.  [P  405  0  1] 
(d)  Limitation  Act,  S.  28— S.  28  has  nc 
application  unless  some  one  is  in  adverse 
poiseiiion. 

Section  28  does  nqt  apply  unless  there  IE 
some  one  in  adverse  possession  of  the  property, 
Until  some  one  ia  in  adverse  possession,  the 
owner  of  the  pioperty  does  not  lose  his  right 
to  the  property  merely  because  he  happens  not 
to  be  in  possession  of  the  property  for  IS 
yeara.  His  right  is  only  extinguished  at  the 
determination  of  the  period  limited  by  the 
act  to  him  for  instituting  a  suit  for  possession 
of  the  property.  The  period  cannot  be  deter- 
mined unless  it  has  commenced  to  run  and 
the  period  will  nob  commonca  to  run  until  the 
owner  ia  aware  that  some  ono  else  in  posses- 
sion ia  also  holding  adverse  to  him  .  A.  I.  R, 
1921  Bom.  368;  A.  I.  It.  192C  Oudh  313,  Rel  on, 

[P  405  0  2] 

Hyder  Hussain  and  If.  M.  Ansari— 
for  Appellant. 

Ali  Mahomed — for  Respondent  B, 
Judgment. — This  is  a.  plaintiff's    ap- 
peal arising  out   of   a    declaratory    suit, 
The  relative  position  of  the  parties   will 
appear  from  the  following  pedigree: 
Eandgi  Bakhah 


Moulvi  Haflzuddin 


I 

Mt.  Aiaha  Bibi  aliaa 

Ghhoti  Bibi  (died  in 

the  lifetime  of  her 

brother  Moulvi 

Haflzuddin) 


Mt.  Afzalunmssa        Moulvi  Nihaluddin 


All  Husain 
(Deft.  1) 


Mt.  Mubinun- 
nissa  (Plaintiff) 


Mohammad 

Husain 

(Deft.  2) 

The  dispute  in  this  case  relates  to  a 
3/8th  share  out  of  4  highas  odd  in  mahal 
Hafizuddin  in  village  Shailchpur  in  the 
district  of  BaraBanki  The  plaintiff 
claims  the  property  in  suit  under  a 
deed  of  wakf  executed  by  her  father 
Moulvi  Nihaluddin  on  13th  November 
1916. 

The  defendants  claim  the  property  as 
the  heirs  of  their  mother,  Mt  Afzalun- 
nisa  sister  of  Moulvi  Nihaluddin. 

Though  the  property  in  suit  is  very 
small  and  the  net  profits  of  the  property 
amount  to  a  few  rupees  only,  but  the 
parties  have  shown  considerable  zeal  in 
the  litigation  relating  to  it. 
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The  defendants'   names   were  not  en- 
tered in  the  khewat  of  the  village  Shaikh- 
pur  and  so  they  applied  to  the   Assistant 
Record  OHioer,  Bara  Banki   for  correction 
-of  the  khewat.     The  application  was  op- 
posed   by    ihe    plaintiff.     The  Assistant 
Record  Officer  dismissed    the  defendants, 
application  on  18th  April  1925  and  their 
appeal    was   dismissed    by    the    Deputy 
Commissioner  on  24th  June  1925.    How- 
ever, their    appeal    was  allowed    by   the 
Commissioner  of  Fyzabad  on  6th   Febru- 
ary 1926      The  plaintiff  then  appealed  to 
the  Board  of  Revenue,  but  her  appeal  was 
.  dismissed  on  29th  May    1926      She  then 
brought    the    present    declaratory    suit 
against  the  defendants  on  15th  July  1927 
The    Additional    Munsif,    Bara  Banki, 
•decreed    the    plaintiff's    claim    on    10th 
April    1928.     The    defendants    appealed 
.and  their  appeal    was    allowed    by    the 
learned  Subordinate  Judge,    Ba,ra  Banki, 
on  18th  July  1928. 

The  plaintiff  has   now    coma    to    this 
Court  in  second  appeal. 

The  learned  Subordinate  Judge  found 
that  the  property  in  suit  originally  be- 
longed to  Mt.  Aishd  Bibi  alias  Chhoti 
Bibi  who  transferred  it  by  an  oral  gift 
•to  her  niece  Mt.  Afzalunnissa  (defendants1 
mother)  in  the  year  1881  Mt.  Afzalun- 
nissa was  recorded  owner  of  the  property 
in  suit  as  donee  from  Chhoti  Bibi  and 
she  got  a  chitthi  for  the  same  in  the  par- 
tition case  to  which  Moulvi  Hafizuddin 
was  also  a  party,  in  April  1881.  Her 
name  was  duly  entered  in  the  khewat  as  a 
oosharer  of  4  bighas  4  biswas  17  bis- 
wansis  along  with  her  father  Moulvi 
Hafizuddin  and  her  brother  Moulvi 
Nihaluddin,  who  was  the  vendee  of  the 
-share  of  one  Ghulam  Jilani. 

It  was  clearly  noted  in  the  khewat 
that  she  was  holding  the  property 
as  donee  from  Chhoti  Bibi.  Moulvi 
.Hafizuddin  died  sometime  before  August 
1894  and  his  share  was  then  mutated  in 
favour  of  his  son  Moulvi  Nihaluddin. 
From  1315  Faali  onwards  the  entire 
khata  was  shown  in  the  name  of  Moulvi 
Nihaluddin  though  there  was  no  order 
and  no  record  of  any  transaction  to  show 
how  his  sister  Mb.  Afzalunnisaa  had  lost 
the  right  which  she  had  acquired  in  1881 
and  1882.  The  learned  Subordinate  Judge 
•found  that  the  village  patwari  was  res- 
ponaible  for  this  mistake  or  omission. 
He  found  also  that  there  was  no  evidence 
.on  the  record  to  show  that  the  plaintiff 


was  in  possession  of  the  property  in  dis- 
pute at  the  time  she  instituted  the  suit. 
He  held  that  plaintiff's  suit  for  declara- 
tion was  not  maintain  ible  under  S  42V 
Specific  Relief  Act.  The  result  was  that; 
the  plaintiff's  claim  was  rejected  by  ihe 
learnel  Subordinate  Judge. 

The  case  was  remanded  by  this  Court 
and  now  the  learned  Subordinate  Judge 
has  found  that  the  plaintiff  has  been  in 
possession  of  th)  property  in  suit  since 
1924  and  that  before  that,  her  father, 
Moulvi  Nihaluddin  was  in  possession  of 
the  entire  property  including  the  pro- 
perty in  suit  Moulvi  Nihaluddin  died  in 
1923  and  his  sister  Mt.  Afzalunnissa,  iu 
192 1  Mt  Afzilunniasj,  and  her  sons 
were  never  in  possession  of  the  property 
during  the  last  12  years.  The  learned 
Subordinate  Judge  has  found  that  though 
the  defendants  could  not  prove  their  pos- 
session over  the  property  in  suit  by  means 
of  receipt  of  reuts  and  profits  during  the 
last  12  years,  but  the  title  to  the  pro- 
perty was  still  in  them  as  the  plaintiff 
could  not  prove  that  she  and  her  prede- 
cessors (lambardars)  had  perfected  their 
title  no  the  property  by  adverse  posses- 
sion. 

.  The  parties  have  filed  objections.  I 
have  gone  though  the  evidence  on  the  re- 
cord carefully.  In  my  opinion  the  find- 
ing of  the  learned  Subordinate  Judge 
that  the  plaintiff  and  her  predecessor 
have  been  in  possession  of  the  property 
in  suit  for  more  than  12  years  is  unas- 
sailable, The  learned  Subordinate  Judge 
was  perfectly  right  in  holding  that  the 
defendants  and  their  predecessor  were 
never  in  possession  of  the  property  by 
means  of  receipt  of  rents  and  profits 
during  the  last  12  years.  The  evidence 
which  the  defendants  have  produced  to 
prove  their  possession  by  means  of  re- 
ceipt of  rents  and  profits  is  not  reliable 
at  all  and  wis  properly  rejected  by  the 
learned  Subordinate  Judge.  There  is  no 
documentary  evidence  on  that  point. 
The  oral  evidence  is  quite  worthless  and 
appears  to  have  been  manufactured. 

Now  the  position  is  this  :  Et  has  been 
found  that  Mt  Afzalunnissa.  (defendants' 
mother)  was  owner  of  the  property  in 
suit.  The  property  in  suib  originally 
belonged  to  Chhoti  Bibi  who  had  trans- 
ferred the  same  to  Mt.  Afzalunnisea 
by  an  oral  gift.  Mt  Afzalunnissa  was 
recorded  owner  of  the  property  in  place- 
of  Chhoti  Bibi  in  the  village  pipers.  Her 
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Dame  was  duly  entered  in  the  khewat. 
She  was  recorded  oosharer  of  the  pro- 
perty along  with  her  father  Moulvi 
Hafizuddin  and  her  brother,  Moulvi 
Nihaluddin.  Moulvi  Hafizuddin  was 
formerly  the  lamhardar  of  the  raahal. 
His  son  Moulvi  Nihaluddin  became  the 
lamhardar  after  his  death  The  plain- 
tiff became  the  lambardar  of  the  malral 
after  the  death  of  her  father  Moulvi 
Nihaluddin.  The  entire  khata  has  been 
shown  in  the  name  of  Moulvi  Nihalud- 
din since  1315  fasli  (1908)  There  ia  no 
order  and  no  record  of  any  transaction 
to  show  how  the  defendants  and  their 
predecessor  lost  the  property  to  which 
they  wore  rightfully  entitled.  The  plain- 
tiff and  her  predecessors  were  lambardars 
and  hence  they  made  collections  in  the 
mahal.  They  wore  thus  in  possession 
of  the  entire  mabal.  The  defendants 
and  their  predecessor  never  received  the 
rents  and  profits  of  the  property  in  suit 
comprised  in  the  mahal  from  the  lam- 
bardars  during  the  last  12  years.  The 
question  is  :  Is  the  defendants'  right  to 
the  property  in  suit  extinguished  as  con- 
tended on  behalf  of  the  plaintiff  ? 

The  finding  of  the  learned  Subordi- 
nate Judge  that  the  property  in  suit 
belonged  to  Mt.  Afzalunnissa  as  donee 
from  Ghhoti  Bibi  must  be  accepted  by 
this  Court.  This  finding  is  a  finding  of 
fact  based  upon  admissible  evidence  and 
cannot  be  impugned  in  second  appeal. 
It  has  been  repeatedly  held  by  their 
Lordships  of  the  Privy  Council  that 
there  is  no  jurisdiction  to  entertain  a 
second  appeal  on  the  ground  of  even  an 
erroneous  finding  of  fact,  however,  gross 
or  inexcusable  the  error  may  seem  to  be: 
see  Durga  Chowdhram  v,  Janahir 
Singh  (1)  ;  Venkata  Kurnara  v.  Secre- 
tary of  State  (%)  ;  and  Ramji  Pat  el  v. 
Kishore  Singh  (3)  The  defendants  are 
entitled  to  the  property  in  suit  as  the 
heirs  of  Mt.  Afzalunnissa.  Their  title 
to  the  property  in  suit  is  thus  estab- 
lished It  has  been  found  of  course  that 
the  defendants  and  their  predecessor 
never  received  the  profits  of  the  property 
in  suit  from  the  plaintiff  and  her  pre- 
decessor during  the  last  12  years,  bub 
have  they  lost  their  right  to  the  pro- 
perty simply  for  that  reason?  I  think  not. 

(1)  [1891]  18  Gal.  23  =  17  I.  A.  132=5    Sa7. 

660  (P.O.). 

(2)  A.I.B.  1929  P.  0.  152=56  I.    A.  223  (P.O), 
(9)  A,  I,  R.  1929  P,  C.  190. 


The  plaintiff  is  the  present  lambardar 
of  the  mahal  in  which  the  property  in 
suit  is  situate.  Her  father  was  formerly 
the  lambardar  of  the  mahal.  They  were 
thus  in  possession  of  the  entire  mahal. 
The  defendants  and  their  predecessor 
were  cosharers  of  the  mahal.  The  lam- 
bardar of  a  mahal  is  in  a  fiduciary  posi- 
tion in  relation  to  the  oosharera  in  the 
matter  of  collections  and  disbursements. 
If  a  property  belongs  to  several  GO- 
sharers  and  one  cosharer  is  in  possession 
of  the  entire  property,  his  possession 
cannot  be  deemed  to  be  adverse  to  other 
cosharers.  He  must  be  deemed  to  be  in 
possession  on  behalf  of  the  other  co- 
sharers  and  adverse  possession  cannot  be 
founded  on  the  basis  of  such  exclusive 
possession,  unless  there  has  been  an 
ouster  of  the  other  cosharers.  The 
ouster  takes  place  when  the  title  of  the 
other  cosharors  is  denied.  Mero  entry 
of  the  name  of  one  cosharer  would  not 
be  proof  of  adverse  possession  and,  there- 
fore, where  no  proof  is  given  to  establish 
that  the  title  of  tho  other  cosharers  was' 
denied,  the  mere  fact  thut  certain  land 
was  entered  in  tne  name  of  one  oosharer 
would  not  entitle  him  to  contend  that 
his  possession  was  adverse  to  them  :  see' 
Bashir  Ahmad  v.  Parshotam  (4). 

The  appellant's  learned  counsel  has  con- 
tended that  it  should  be  held  in  this  case 
that  the  plaintiff  and  her  predecessors 
have  been  in  possession  of  the  property 
in  suit  adversely  to  the  defendants  and 
their  predecessor  for  more  than  12  years. 
I  am  not  prepared  to  accept  this  conten- 
tion. It  is  not  really  the  plaintiff's  case 
that  she  or  her  predecessors  became  the 
owner  of  the  property  in  suit  by  right 
of  adverse  possession.  No  adverse  pos- 
session was  alleged  in  the  plaint.  I  do 
not  find  and  have  not  baen  referred  to 
any  reliable  evidence  on  the  record  show- 
ing that  the  plaintiff  or  her  predecessor 
was  ever  in  possession  of  the  property 
in  suit  adversely  to  the  defendants  or 
their  predecessor,  Mere  Don-participa- 
tion in  the  profits  by  ono  oosharer  and 
exclusive  oocupation  by  another,  would 
not  constitute  adverse  possession,  against 
the  former  in  favour  of  the  latter  :  see 
Itappan  v.  Manavikrama  (5),  Dinkar 
Sadashiv  v.  Bhikaji  Sadashiv  (6).  To 

(4)  A.  I.  B.  1999  Ondh  837. 

(5)  [1898]  21  Mad.  153=8  M,  L,  J.  92, 

(6)  [1887]  11  Bom.  865. 
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jpro-ve  title  by  adverse  possession,  it  must 
be  shown  that  such  possession  is  adequate, 
in  nontiauity,  in  publicity  and  in  extent 
and  it  must  be  actual,  visible,  exclusive, 
hostile  and  continued  during  the  statu- 
tory period  :  see  Radhamoni  Debi  v 
Collector  of  Khulna  (7)  ;  Joqendra  Nath 
Roy  |V.  Baladoe*Das  (8),  and  Kuthah 
Moothaver  v  Kunharan  Kutty  (9). 
Knowledge  on  the  part  of  the  person 
whose  rights  are  invaded  is  an  essential 
element  of  adverse  possession  :  see  Tarn- 
bai  v  Venkatrao  (10).  The  appellant's 
learned  counsel  has  contended  that  the 
fact  that  Moulvi  Nihaluddin  had  entered 
the  property  in  suit  in  the  deed  of  wakf 
dated  13th  November  1916  shows  that 
there  was  an  open  assertion  of  a  hostile 
title  jn  his  pirfc.  In  the  first  place  the 
deed  does  not  make  any  speciQcation  of 
the  property  in  suit  The  entry  relat- 
ing to  the  Shaikhpur  property  is  simply 
this  'Village  Shaikhpur  Kusumbha—  ac- 
cording to  Khewit.'  In  the  second  place 
there  is  nothing  on  the  record  to  show 
that  the  defendants  or  their  predecessor 
had  notice  of  the  entry  in  question  or  of 
any  assertion  of  a  hostile  title  on  the 
part  of  Moulvi  Nihaluddin 

The  appellant's  learned  counsel  has 
referred  to  the  case  of  Nadir  Singh  v. 
Mt.  Anpurna  Kunwar  (ll)  The  case 
was  decided  by  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh  in 
March  1920,  It  was  held  in  that  case 
that  where  it  is  found  that  a  person  has 
been  in  continuous  possession  of  some 
property  for  more  than  12  years  without 
any  right  whatever  and  that,  although 
he  did  not  at  any  time  make  any  openly 
avowed  claim  of  right  to  it,  his  acts  and 
the  circumstances  attending  his  posses- 
sion clearly  show  that  he  intended  to 
hold  possession  as  of  right,  he  has  to  be 
declared  as  having  acquired  title  by  ad- 
verse possession.  So  far  as  I  see,  that 
oase  materially  differs  from  the  present 
case  in  its  facts  and  the  decision  itself  is 
not  applicable.  It  is  said  that  Moulvi 
Nihaluddin  had  perfected  his  title  to  the 
property  in  suit  by  adverse  possession. 


(7)  [1900]  27  Oal.  949=27  I.    A.   136=7  3ar. 

714  (P.G  ) 
.(8)  [19J8]  35  Gal,  961=6    C.    L,   J.    735=12 

G.  W.  N.  127. 
(9)  A.  I.  B.  1922  P.  0.  181=44    Mad.  883=48 

I.  A,  395  (P.O.). 

•(10)  [1903]  27  Bom.  49=4  Bom.  L.  R.  721. 
[1920J  7  0.  L.  J.  292=56  I.  G.  757. 


However,  there  is  no  reliable  evidence  on 
the  record  to  show  that  he  ever  intended 
to  hold  the  property  in  suit  adversely  to 
his  sister.  Mt.  Afzalu'nnissa.  It  cannot 
be  held  in  this  case  that  his  acts  and  the 
circumstances  attending  his  possession 
show  that  he  ever  intended  to  hold  pos- 
session of  the  property  adversely  to  his 
own  sister,  Mt.  Afzalunnissa.  The  pro- 
perty was  very  small.  I  attach  no  im- 
portance to  the  circumstance  that  Mt, 
Afzalunnissa  did  not  realize  (or  did  not 
care  to  realise)  the  profits  of  the  property 
from  his  brother,  Moulvi  Nihaluddin 
In  my  opinion  the  appellant  cannot  ap- 
peal to  the  provisions  of  S  28,  Lim.  Aot 
also,  in  the  ciroumstanoes  of  this  case. 
This  section  does  not  apply  unless  there 
is  some  one  in  adverse  possession  of  the 
property.  Until  some  one  is  in  advese 
possession,  the  owner  of  the  property 
does  not  lose  his  right  to  the  property 
merely  because  he  happens  not  to  be  in 
possession  of  ib  for  12  years.  Under  this 
section  his  right  is  only  extinguished  at 
the  determination  of  the  period  limited 
by  tho  Aot  to  him  for  instituting  a  suit 
for  possession  of  property  ;  that  period 
cannot  be  determined  unless  it  has  com- 
menced to  run  and  the  period  will  not 
commence  to  run  until  the  owner  ie 
aware  that  some  one  else  in  possession 
is  holding  adversely  ti  him  :  see  Swami- 
rao  Shriniwas  v.  Bhimabai  (12),  and 
Sukhdeo  v  Ram  Did  an  (13) 

In  my  opinion  the  learned  Subordi- 
nate Judge  was  perfectly  right  in  hold- 
ing that  the  plaintiff  has  failed  to  prove 
that  she  and  her  predeaessor  have  per- 
fected their  title  to  tho  property  in  suit 
by  adverse  possession.  The  defendants 
are  the  rightful  owners  of  tho  property 
in  suit  and  they  have  not  lost  their 
right  in  the  property  by  efflux  of  time. 

The  result  is  that  the  appeal  fails  and 
must  be  dismissed.  I  dismiss  the  appeal 
with  costs. 


R.K. 


Appeal  dismissed. 


(12)  A.  I.  R.  1921  Bom.    968=45  Bom.  1020. 

(13)  A.  I.  R.  1926  Oudh  813=29  0.  0.  131. 
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STUART,  C.  J    ANDWAZIR  HASAN, 

AND  PULLAN,  JJ. 

Saghunandan    Pershad   and  others — 
Defendants — Appellants, 
v. 

M oti  Bam  and  another— Plaintiff  and 
Defendant — Respondents 

Second  Appeal  No.  224  of  1928,  Deci- 
ded on  Gth  August  1929,  from  decree  of 
Addl.  Sub-Judge,  Gonda,  D/-  13th 
March  1928 

(a)  Hindu     Law — Joint    family —  Liability 
of  ion  to  pay  father1!  debts  incurred    before 
partition— Son  is  liable  to  extent    of    family 
property  in  hii  hands  on  partition. 

Son  IB  liable  to  pay  the  personal  debts  of 
hia  father  out  of  the  joint  family  property 
that  has  come  into  his  hands  on  partition  be- 
fore the  decree  for  such  debts  is  passed  in 
favour  of  the  creditors  against  father  alone, 
provided  the  debts  are  incurrod  by  father 
when  father  and  son  constituted  a  joint 
Hindu  family  and  were  neither  illegal  nor 
immoral.  The  liability  is  with  the  property 
and  the  acts  of  the  members  of  the  family 
cannot  divest  the  proport)  of  that  liability  . 
A.  I.  R  1928  iVad  G57  (F.  B  )  ,  A.  I.  R  1928 
Bi.m.  232,  Fall.\  A.  I.  R.  19127  AH.  714,  7Hss. 
from  ;  A.  I.  R.  1927  Oudh  1^0,  A.  I.  R.  1920 
Oudh  470,  A  I.  R.  1912G  P.O.  103,  A.  I.  R.  1921 
P.  C.  50,  12  Uad.  142  (P.  C'J  ,  15  Cal.  717 
(P.  C.)  and  5  Cal.  146  (P.  C.),  lief.  [P  408  C  1] 

(b)  Civil    P.  C.,     S.    34— Lower    appellate 
Court  uiing  its     discretion     with    regard    to 
coita    with     due    care— High    Court    cannot 
interfere  unless  order  demonstrably     wrong. 

Per  Pullan,  J. — Where  tho  lowrr  appellate 
Court  usea  its  discretion  with  regard  to  coats 
with  due  care  though  differing  from  the  trial 
Court,  fcha  High  Court  will  not  intciforo  with 
it  unless  the  ordor  19  domonstrably  wrong. 

[P412C  2] 

K.  S.  Hajela — for  Appellants. 

Bamapat  Bam — for  Respondents. 
Order  of  Reference 

Pullan,  J  — This  appeal  gives  rise  to 
what  is  in  my  opinion  an  important 
question  of  law  on  which  there  is  no 
Bench  decision  of  this  Court,  namely,  the 
question  of  the  liability  of  a  Hindu  Eon 
to  pay  personal  debts  incurred  by  his 
father  out  of  the  family  property  which 
has  oome  to  the  son  by  partition  before 
the  decree  was  passed  against  the  father 
alone.  Apart  from  the  faot  that  there 
is  no  Bench  authority  of  this  Court,  al- 
though a  single  Judge  decision  in  Jai 
Narain  v.  Mahabir  Prasad  (l)  takes  the 
view  that  the  property  obtained  by  the 
son  in  partition  is  liable,  there  is  a  re- 
cent decision  of  a  Bench  of  the  Allahabad 


High  Court  reported  in   Gay  a  Prasad.  v. 
Murhdhar  (2),    in   which    both   Judges* 
took     a    diametrically      opposite     view. 
Two  Judges  of  the  Fatna  High  Court    in 
a  case  reported  in  Bam  Ghulam  Singh  v. 
Nand    Kishore   Prasad   (A.  I  B.    1925- 
Pat.    688)    held      that      after   partition 
has  taken  place  there  are  no  assets  of  the 
father    in    the    hinds    of   the   sons  and, 
therefore,    there      is     nothing    for    the 
creditor  to  proceed  against  so  far    as   the 
sons    are    concerned.     In    Madras   them 
has    always    baen    a    conflict  of  opinion 
which  has  been  accentuated    rather  than 
removed  by  their  lecent  Full    Bench    de- 
cision reported    in  Subramina  Ayyarv. 
Sabapathy    Aiyar    (3),    m   which    three 
Judges  have  taken    one    view    and    two 
•  Judges  tho  other      The  case  for  the    son, 
if    I    may    so    cill    it,    was     statod  in 
that  judgment    most     forcibly  by  Srini- 
vasa    Ayyangar,    J  ,     from   p.  381.     The^ 
latest    decision    of    thu    Bombay    High- 
Court  reported    in   Annabhat   Shankar- 
bhat    v.  Slwvappa    Dundappa   (4)   deals 
with  the  case     in    which     partition     has 
been  effected  after  institution  o[   the  suit 
and,  in  such  a  case  it  is    always    possible' 
to    hold,    following    the   existing  Bench 
rulings  of  this  Court  in   Jageshar   Pandc 
v.  Mom  Bam  (5)  and  Balbhaddar  Singh 
v   Hardci    (6),    that    the    partition    has 
been    designed    to    defeat    tho    creditor, 
while  in  the  present  case  there  is  a    find- 
ing of  the  Court  below  that  the  partition- 
is  bona  fide  and  that  it  took  place  before- 
the  decree  was  passed  against  the  father. 
It  is  not  necessary  for  rue  to  discuss    the- 
matter    any  further    at    this  stage  as  irh 
my  opinion  this  is  a    case   which    should 
be  heard  by  a  Bench,  and    I   accordingly 
refer  the  matter  for  decision     to   a   Full 
Bench  of  three  Judges    under    R.  14    (l)r. 
Oudh  Courts  Act. 

Opinion 

Stuart,  C.  J.— This  is  a  reference- 
under  S.  14,  Local  Act,  4  of  1925. 
The  learned  Judge  making  the  refer- 
ence has  described  the  question  as 
the  question  of  the  liability  of  a  Hindu 
son  to  pa,y  personal  debts  incurred  by 
his  father  out  of  the  family  property 
which  has  come  to  the  son  by  partition 
before  the  decree  was  passed  against  the- 
f2)  A.  I.  K.  1927  All.  714=50  All.  137. 

(3)  A  I.  R.     192S    Mad.    657=51    Mad.   9GL 
(F.B.). 

(4)  A.  I,  B,  1928  Bom,  232=52  Bom.  876. 

(5)  A.  I.  R.  1927  Oudh  180=2  Luok.  561. 
(G)  [1928]  5  0.  W.  N.  91. 
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father  alone.  I  prefer  to  put  the  ques- 
tion in  a  different  manner.  These  are 
the  facts  of  the  case  :  A  father  Bhacn- 
bhu  Dat,  managing  member  of  a  joint 
Hindu  family,  consisting  of  himself  and 
his  sons  Raghunandan  P  rag  ad,  Ambika 
Praaad  and  Oanga  Prasad,  borrowed  on 
4th  June  1922  Bs  700  from  Moti  Bam 
Kurm'i  and  executed  a  simple  deed  in  his 
favour.  In  August  1926  Shambhu  Dat  and 
his  sons  Baghunandan  Prasad,  Ambika 
Prasad  and  Ganga  Prasad  separated  and 
proceeded  to  partition*  the  family  property. 
It  is  noticeable  that  Ambika  Prasad  and 
Ganga  Prasad  are  still  minors.  It  is  not 
clear  whether  Moti  Bam  instituted  his 
suit  on  the  bond  before  or  after  the  sepa- 
ration, but  he  did  nob  obtain  his  decree 
upon  it  until  December  1926.  The 
decree  was  against  Shambhu  Dat  only, 
Shambhu  Dat  alone  having  executed  the 
deed.  In  execution  of  the  decree  ob- 
tained Moti  Bam  proceeded  to  attach 
certain  oattle.  The  three  sons  of  Sham- 
bhu Dat  claimed  the  cattle  as  having 
passed  into  their  possession  under  the 
partition.  It  has  been  found  on  the  facts 
that  these  cattle  formed  Originally  the 
property  of  the  joint  family  and  subse- 
quently passed  into  the  possession  of 
Shambhu  Dat's  sona  under  the  partition. 
The  sons  having  successfully  asserted 
their  title  the  suit  out  of  which  the 
present  appeal  has  arisen  was  instituted 
by  Moti  Bam  for  a  declaration  that  the 
animals  in  question  were  liable  to  attach- 
ment in  execution  of  his.decree.  Both  the 
Courts  have  decided  in  Moti  Barn's  favour 
and  when  a  second  appeal  was  filed  in 
this  Court  the  refeience  in  question  was 
made. 

There  have  been  a  large  number  of 
decisions  more  or  less  apposite,  to  the 
question  with  which  we  are  now  con- 
cerned. It  appears  to  me  unnecessary  to 
discuss  the  views  taken  prior  to  1923 
as  it  was  in  1923  that  their  Lordships 
of  the  Judicial  Committee  decided  in 
Brij  Narain  v  Mangla  Prasad  (7)  the 
liability  of  the  property  of  a  joint  Hindu 
family  in  respect  of  a  debt  incurred  by 
the  father  as  manager  of  the  family 
upon  which  a  decree  had  been  obtained. 
The  words  of  their  Lordships  are  these  : 
The  managing  member  of  a  joint  undivi- 
ded estate  cannot  alienate  or  burden  bhe  es- 
tate qua  manager  except  for  purposes  of  ne- 
cessity ;  but  if  he  is  the  fathar  and  the 

(7)  A.  I.  B.  1924    P,  0.    50=t6    All.    95=51 
I.  A.  129  (P.O.), 


other  membera  are  the  sons  he  may,  by  in- 
curring debt,  so  long  as  it  is  not  for  aa  im- 
moral purpose,  lay  the  estate  open  to  be  taken 
in  execution  proceeding  upon  a  decree  for 
payment  of  that  debt." 

Here  Shambhu  Dat  was  the  manager 
of  the  family.  He  is  the  father.  Baghu- 
nandan Prasad,  Ambika  Prasad  and 
Ganga  Prasad  are  SODS.  Shambhu  Dat 
incurred  debt.  The  debt  was  not  for  an 
immoral  purpose.  A  decree  has  been 
passed  for  the  payment  of  the  debt.  So 
the  estate  was  ordinarily  laid  open 
to  be  taken  in  execution  upon  the 
decree  for  the  payment  of  that  debt. 
But  the  question  remains  :  Has  the 
partition  which  was  subsequent  to 
the  date  on  which  the  debt  was  incur- 
red rendered  the  estate  not  open  to 
be  taken  in  execution  ?  Their  Lordships 
were  not  asked  to  decide  that  point. 
There  are  various  decisions  on  it.  The 
first  is  that  of  a  Bench  of  the  Allahabad 
High  Court  dated  17th  May  1927  'Gaya 
Prasad  v  Murhdhar  (2)  The  second  is 
a  decision  of  a  Full  Bench  of  the  Madras 
High  Court  of  a  later  date,  This  is  in 
Subramania  Ayyar  v.  Sabapathy  Aiyar 
(3),  dated  9th  December  1927.  The  latest 
is  a  decision  of  a  Bench  of  the  Bombay 
High  Court  in  Annabhat  Shankarbhat  v. 
Shivappa  J)u?idappa  (4).  This  is  dated 
19th  January  1928.  The  Allahabad  deci- 
sion considers  that  the  property  which 
has  passed  to  sons  after  partition  is  not 
liable  to  satisfy  a.  decree  obtained  lor  a 
debt  incurred  by  the  father  while  the 
family  was  ]oint.  The  majority  of  the 
Full  Bench  in  the  Midras  High  Court 
took  the  opposite  view.  The  Bombay 
Bench  considers  the  Allahabad  decision 
and  refused  to  follow  it.  They  preferred 
to  follow  prior  Midras  decisions.  After 
considering  the  arguments  for  and  against 
1  am  of  opinion  that  the  property  remains 
liable  after  partition.  I  cannot  put  the 
case  better  than  in" the  words  of  Waller,!  , 
in  Subramama  Ayyar  v.  Sabapathy 
Ayyar  (3)  at  p.  369  of  51  Mad. 

"On  principle,  I  can  aee  no  reason  why  a 
partition  should  exempt  a  son's  share  from 
liability  for  a  pre-partition  dobt  for  which  it 
was  liable  before  partition.  The  creditor  ad- 
vances money  to  tho  father  on  the  credit  of 
the  joint  family  property.  Why  should  he  be 
deprived  of  all  but  a  fraction  of  his  security 
by  a  transaction  to  which  he  was  nob  a  party 
and  of  which  he  was  not  aware  ?  And  what) 
bpoorneB  of  the  son's  pious  obligation  7  It  was 
binding  as  regards  the  particular  debt  before 
partition  ;  does  it  ceasa  to  apply  to  that  debb 
simply  because  there  has  been  a  partition  ?" 
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It  appears  to  me  that  it  is  a  necessary 
corollary  from  the  principle  laid  down  by 
iheir  Lordships  of  the  Judicial  Committee 
that  the  family  property  is  liable  in  exe- 
cution to  satisfy  a  decree  on  a  debt  in- 
curred by  the  father  as  manager  of  the 
joint  family  property  where  the  other 
members  are  the  sons  that  the  property 
will  remain  liable  even  if  it  is  subse- 
quently partitioned.  The  liability  is 
with  the  property  and  the  acts  of  the 
members  of  the  family  cannot  divest  the 
property  of  that  liability  I  would 
therefore  answer  these  questions  accord- 
ingly. 

Wazir  Hasan,  J.  —  The  question 
of  law  referred  to  the  Full  Bench  for 
decision  is  the  question  of  liability 
of  a  Hindu  son  to  pay  the  personal 
debt  of  his  father  out  of  the  family  pro- 
perty which  has  come  into  fcho  hands  of 
the  son  on  a  partition  before  the  decree 
for  such  debt  was  passed  in  favour  of  the 
creditor  against  the  father  alone  and  the 
debt  was  incurred  when  the  father  and 
the  son  constituted  a  joint  Hindu  family 
and  was  neither  illegal  nor  immoral. 

Admittedly  there  is  no  pronouncement 
of  their  Lorrl ships  of  the  Judicial  Com- 
mittee directly  bearing  on  the  question 
under  consideration.  The  answer  there- 
fore must  take  the  form  of  a  corrollary 
deduciblefrom  the  principles  of  Hindu 
Law  established  both  by  the  decisions  of 
their  Lordships  of  the  Judicial  Committee 
and  the  texts.  Such  principles  are  to  be 
found  in  cases  relating  to  the  son's  liabi- 
lity for  the  father's  debts  while  the 
family  was  joint  and  possessed  of  pro- 
perty as  such.  A  careful  study  of  the 
decisions  and  the  relevant  texts  on  my 
part  has  resulted  in  the  formation  of  the 
opinion  that  the  question  must  be  ans- 
wered in  the  affirmative. 

Girdharee  Loll  v.  Kantoo  Lai  (8).  I 
will  state  so  much  of  the  facts  as  are 
necessary  for  the  purposes  of  my  judg- 
ment. Kunhya  Lall  and  his  two  sons, 
Bhikharee  L ill  and  Bujrung  Sahye,  for- 
med a  joint  Hindu  family.  Kunhya  Lall 
died  in  the  year  1850.  Kantoo  Lall,  son 
of  Bhikharee  Lall,  sold  certain  portion  of 
the  family  property  under  a  deed  of  sale 
dated  28th  July  1856,  that  is  after  Kan- 
too  Lall  was  born.  The  appeal  arose  out 
of  a  suit  brought  by  Kantoo  Lall  to  set 
aside  the  sale  just  now  mention ed  and  to 

18)  [1873]  1  LA.  321=22  W.B.  56=14  B.L.R. 
187=3  Bar.  380  (P.O.), 


recover  possession  of  the  property  con- 
veyed thereby.  The  High  Court  awarded 
to  Kantoo  Lall  a  decree  for  one-half  of 
his  father's  share,  that  is  one-half  of  an 
eight  annas  share.  It  is  important  to 
bear  in  mind  that  the  decree  for  the 
share  which  Kantoo  Lall  obtained  from 
the  High  Court  represented  the  share  of 
Kantoo  Lall  in  the  family  estate  which 
would  have  been  allotted  to  him  on  a 
partition.  In  setting  aside  the  decree  of 
the  High  Court  the  Judicial  Committee 
in  the  judgment  delivered  by  Sir  Barnes 
Peacock  said  : 

"So  that  upon  the  death  of  Kunhya  La.ll,  the 
property    descended    to    Bhikhareo    Lall    and 
Bujrung  S-dihye  aa  his  two  sons  and   bhey  were 
tha  only  parsons  interested  in  the    property  at 
that    time.     There    can    be   no    doubt    that  if 
thpy  had  contracted  a    debt  at   that    time,  the 
property  which  descended  to  them   from  their 
ancestor  would  have1  been  liable  to  pay  it.  ... 
Now  it  ia  important  to  consider  what  was    the 
interest  which  Kantoo  Lall  acquired,     Did  ho 
gam  such  an  interest  in  thia  property   aa   pre- 
vented it  from  being  liable  to  pay  a  debt  which 
his  father  had  contracted  ?     If  his  father  had 
died,  and  had  Iclt    him    as  bia    heir,    and  the 
property  had  come    into  his    hands,    could    he 
have  a.iid  that  because  this  was  ancestral  pro- 
perty   which     descended    to    his   father   from 
his      grandfather,      it     wag      not     liable     at 
all    to   pay    his    father's    debt  ?     In    the  case 
which    has    been    referred    to  in  argument    of 
Hunwnnan    Pei  saml   Pantfeij    v.   Mcm    Babooec 
Munraj  Koonwei  te  (9)  (at  p.  421),    Lord  Justice 
Knight  Bruce,  who  delivered  the   judgment  of 
the  Privy  Council,   says-     'Though    an  estate 
bo    ancestral  ,    it    my    be     charged    for     somo 
purposes     against    the    heir    for    the    father's 
debt    by    the     father,     as     indeed   the     case 
above    cited    from    the  sixth    volume    of   fcho 
decisions   of    the   Suddcr  Dewanny    Adawlat, 
North-Woatorn    Provinces,  mcidently   shows. 
Unless  the  debt  was  of  such  a    nature    that    it 
was  not  tho  duty  of  the  son  to   pay  it,  the  dis- 
charge of  it,  even  though  it  affected  ancestral 
estate,  would  skill  be  an  act   of  pious   duty   in 
the  son.  By  the  Hindu  Law  the  freedom  of  the 
son    from    tho    obligation    to    discharge    the 
father's  debt  has  respect  to  the    nature   of  the 
debt  and  not  the  nature  of  the  estate,  whether 
ancestral    or   acquired  by    the   creator    of   the 
debt.'     That  is  an  authority    to  show   that  an- 
cestral   property   which    descends   to  a  father 
under    the    Mitakahara    law  [g    not    exempted 
from  liability  to  pay  his  debts    because   a  son 
is  born  to  him,     It  would  be  a   pious   duty   on 
the  part  of  the   son  to   pay  his   father's  debts, 
the   ancestral  property,  in  which    the   son   as 
tho    son  of   bin  father  acquires    an  interest  by 
birth,  is  liable  to  the  father's  debts." 

Their  Lordships  then  proceed  to  make 
an  inquiry  into  the  nature  of  the  debt 
and  oome  to  the  conclusion  that  it  was 
not  shown  that  it  had  been  contracted 

(9)  [1854]  6  M.I.  A.  393=18  W.R.   81=2  Su- 
ther  29=1  Sar,  552  (P.O.). 
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'for  an  immoral  purpose.  In  the  end  the 
decree  of  the  High  Court  was  set  aside 
and  the  decree  of  the  Court  of  first  in- 
stance dismissing  the  plaintiff's  suit  was 
restored, 

Now   ceriain    observations   fall    to  be 
made  in  relation  to  tho   above  judgment 
of  /"h.6  Judicial  Committed).  Ib  wag  a  case 
of  a  joint  family   to    which    the  rule   of 
survivorship  applied  and  in  which  there 
was  no  devolution   of  any    inheritance  of 
one  deceased    member    on    another  mem- 
ber  or   membbrs    as    heir   or   heirs;  yet 
-their   Lordshipg    say    that    the  property 
descended  to  the  two  sons,  Bhikhareo  Lall 
and    Bujrung    Sanyo,   from    their  father 
Kuhhya    Lall   on  his    death    in  the  year 
1850.     Further   speaking   of  the  interest 
of  Kantoo   Lall,    their   Lordships   again 
etate  tho  question  as  if    ifc  W0re  a  case  of 
his  father  dying  and  leaving  Kantoo  Lall 
-as  his  heir  and  the  property  having  come 
into  his  hands  in  that  status     From  this 
I  make  the   deduction    that    the  interest 
Doming  into    tho   hands    of    a  son  on  the 
death  ot  his  father    by    survivorship  in  a 
Joint  Hindu  famijy    raa>   still  be   treated 
.as  assets  in  the  hands  of  the  survivor  and 
is  liable   for    the   debt   of    the   deceased 
father  in  tho  same    way   as    if  it  had  de- 
-yolved  by    inheritance      The   second  de- 
duction is  that    the    liability  or  freedom 
of  tho    son    to  pay    the  father's    debt  de- 
>pends  on  the  nature  of  the  debt  and  that 
•there  is  no  freedom    from   the   obligation 
by  reason  of  the  fact  that    the  estate  out 
•of  which  tho  discharge  is  claimed    is  an- 
cestral  or    self-acquired    property    of  the 
father      This  antithesis  between  the  an- 
-cestral  and  the  self-acquired    property  is 
significant;    both,    though    vastly  diver- 
*ont  in  several  legal    incidents,    for    ins- 
tiince,  power  of  alienation,  are    placed  on 
the  same  footing  in   relation  to  the  son's 
obligation  to  discharge  the  father's  debt. 
The  third  and  the  most    important  de- 
-duction  is  that  it  is  not  only  the  father's 
interest    but    also    the    son'a   interest  in 
•the  family   estate   which   lies  under  the 
obligation   to   discharge    the    legitimate 
•debt  of  the   father      This    is  admittedly 
so  while  the   family   is   undivided.     But 
the  share   which   would   be   allotted    to 
the  BOD  on  a  partition   between  him  and 
nis  father  represent  the  same  interest  in 
•a  defined  form  which  the  former  possess- 
«d  m  the  family  estate  before   the  parti- 
tion.     To  my  mind  this   is  indisputable 
It  follows  that   the  obligation   will  rest 
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on  the  share  as   effectively    as   it  did  on 
the  interest. 

Suraj  Bunsi  Koer  v.  Sheo  Prasad 
Singh  (10).  In  this  case  their  Lordships 
of  the  Judicial  Committee  approved  of 
the  dictum  of  Westropp,  C.  J,,  in  Uda- 
ram  Sztaram  v.  Ranu  Panduji  (ll) 
which  is  as  follows- 

"  Subject  to  certain  limited  exceptions  (as, 
for  instance,  debts  contracted  for  immoral  or 
illegal  purposes)  the  whole  of  tho  family  un- 
divided estate  would  be,  when  in  the  hands  of 
tho  sons  or  grandsons,  liable  to  tho  debts  of 
tho  father  and  grandfather." 

In  this  dictum  stress  is  laid  not  on 
"  undivided  "  character  of  the  estate  but 
on  the  whole  "  as  opposed  to  a  portion 
only  of  the  same  estate  To  my  mind 
this  dictum  would  apply  to  a  case  in 
which  there  is  an  estate  or  a  portion 
of  an  estate  in  the  hands  of  the  sons  or 
grandsons  which  was  at  the  time  when 
the  debt  was  incurred  an  undivided 
estate. 

Mt  Nanorrn  Babuasm  v.  Modun 
Mohun  (12)  This  case  contains  the 
well-known  dictum  of  Lord  Hobhouse: 

11  Destructive  as  it  may  be  of  the  principle 
of  independent  coparcenary  rights  in  the 
sons,  the  decisions  have  for  some  time 
established  tho  principle  that  the  sons  can 
not  set  up  their  rights  against  thoir 
father's  alienation  for  an  antecedent  debt,  or 
against  his  creditors'  remedies  for  their  dobta 
if  not  tainted  with  immorality.  On  this  im- 
portant question  of  the  liability  of  the  joint 
estate  their  Lordships  think  that  there  is  no 
conflict  of  authority." 

The  matter  on  which  I  want  to  lay 
stress  is  that  in  tho  quotation  just  now 
given  two  ditl'eront  situations  indepen- 
dent of  e:ich  other  are  contemplated,  one 
is  the  father's  right  of  alienation  and  the 
other  is  the  creditors'  remedies  for  their 
debts.  From  this  I  deduce  the  argument 
that  it  is  incorrect  to  state  that  the 
sons'  liability  for  their  father's  debts  is 
co-extensive  with  the  father's  power  of 
alienation  and  therefore  when  the  latter 
is  lost  the  former  also  vanishes. 

The  other  matter  to  be  noted  is  that 
the  creditors'  remedies  for  their  debts 
are  stated  in  relation  to  the  absence  of 
the  sons'  rights  against;  such  creditors. 
As  soon  as  a  legitimate  debt  is  incurred 
the  son  comes  face  to  face  with  the  credi- 
tor and  the  contest  lies  between  them. 
Surejv  it  oa.nnotjDe  suggested  that  if  the 

(10)  U880J  5  Oal".  14H=fi    I.  A.  88=4  "C.  L.  R. 

226=4  Sar.  1  (P.O.). 

(11)  11  B.  H.  C.  76. 

(12)  [1886]  13  Gal.  21=13   I,  A.   1=4  Sar.  G82 
(P.O.). 
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son  pays  into  the  hands  of  his  father  a 
sum  of  money  equivalent  to  the  debt  in- 
curred and  for  the  purpose  of  satisfying 
it  he  is  absolved  as  against  his  father's 
creditor's  remedies.  The  right  of  the 
creditor  vests  in  him  against  the  son  as 
soon  as  the  validity  of  the  debt  is  esta- 
blished. 

The  dicta  of  Weatropp,  C  J  ,  and  of 
Lord  Hobhouae  in  tho  cases  of  Suraj 
Bunsi  Koei  \  Sheo  Prosad  Singli  (10) 
and  Mt  Naiiomi  Habitat  in  v  Modun 
Mohun  (12)  respectively  were  affirmed  in 
Bhagbut  Pershad  v  Mt.  GirjaKoei  (13) 

Meenakshi  Ndidu  v  Ramaya  Knun- 
den  (14).  Tho  judgment  of  their  Ijord- 
ships  of  the  Judicial  Committee  in  this 
case  shows  that  ]oint  family  property  in 
the  hands  of  the  son  could  be  treated  as 
"  assets  "  and  it  is  further  to  be  noted 
that  aa  in  the  case  of  Giidhan  Lallv. 
Kantoo  Lall  (8),  the  question  of  the  lia- 
bility o[  the  son's  interest  in  the  family 
estate  arose  in  the  father's  lifetime. 
Lord  Fitzgerald,  in  delivering  LUG  ludg- 
ment  of  the  Judicial  Committee,  said. 

Tho  Subordinate  Judge,  who  examined 
the  ovidoncp  with  the  greatest  care,  correctly 
oame  to  tho  conclusion  that  there  was  DO 
satisfactory  evidence  that  tho  debt  wa<i  con- 
tracted for  illegal  or  immoral  purposes  .... 

that;  it    was    a  dobt    contracted  by 

the  father  und  coming  withm  the  ordinary 
rule  of  Hindu  law  with  reference  to  an  estate 
such  as  is  now  before  their  Lordships,  that 
the  son  would  be  liable  for  the  debt  contract- 
ed by  the  father  to  the  extent  of  tho  assets 
coming  to  him  by  descent  from  the  father, 
and  that  his  interest  in  the  zemmdari  was 
liable,  and  might;  ba  sold  for  tho  satisfaction 
of  that  dobt." 

In  my  opinion  it  is  incorrect  to  hold 
that  the  rule  of  law  making  a  Hindu  son 
liable  for  tha  debt  of  his  father  where  he 
has  assets  in  his  hands  is  restricted  to  a 
case  in  which  the  son  has  received  pro- 
perty by  inheritance  alone. 

This  briugs  me  to  the  latest  pronounce- 
ment of  their  Lordships  of  the  Judicial 
Commit  tea  in  the  case  of  Brij  Narain 
v  Manqla  Prasad  (7)  The  old  rule 
given  effect  to  in  the  previous  deci- 
sions that  the  son's  liability  commences 
as  soon  as  the  debt  is  incurred  and 
not  only  when  the  debtor  is  dead  was 
re-affirmed.  It  seems  to  me  that  the 
following  observation  of  Lord  Dunedin, 
who  delivered  the  judgment  of  the  Judi- 

(13;  [18B8]    15  Cal.    717=15   1.  A.   99=5  Sar, 

186  (P.O.). 
(14)  [1889]    12  Mad.   142=16   I.  A.    1=5  Bar. 

271  (P.O.). 


cial  Committee  in  this  case,  throws  a> 
flood  of  light  on  the  underlying  principle* 
of  the  son's  liability  : 

"It  cannot  bo  denied  that  the  law  on  the- 
subject  of  what  binds  an  estate  whoa  the- 
iDriDrigcr  of  joint  family  estate  is  the  father, 
and  the  obhnr  members  aro  tho  song,  la  in  a 
state  which  is  somewhat  illogical  and  in  the 
absence  of  binding  authority  could  nob  be  ac- 
cepted. On  tho  ono  hand  it  is  settled  law 
that  the  manager  a,s  such  cannot  bind  the- 
estate  at  his  own  free  will  and  without  any 
compelling  ciiuso  BO  as  to  bind  the  other 
members  Ho  oau  bind  it  tor  necessity,  tho 
necessity  bei  ng  the  necessity  oC  tba  family, 
and  so  far  thou-  is  no  difficulty  in  principle, 
though  tho  question  of  whether  in  any  parti- 
cular instance  there  was  a  nocapsity,  mayp 
like  other  questions  of  Tact  liable  to  be  in- 
volved in  a  question  of  degree,  be  difficult  to 
decide.  But  then  there  comos  in  tho  further 
doctrine  that,  a  debt  having  been  contracted1 
by  the  father,  the  pious  obligation  incumbent 
on  tho  son  to  son  his  father's  debls  paid  pre- 
vents tho  son  from  asserting  that  tho  family 
estate,  so  far  as  his  intcro.it  is  concerned,  is- 
not  liable  to  purgo  that  debt.  It  may  become- 
liable  by  being  tsikon  in  execution  on  the  back- 
of  a  docrco  obtained  against  the  father  or  it 
might  become  liable  by  being  mortgaged  by 
tho  fathui  to  pay  the  dubt  for  which  otherwise- 
dcoroe  might  be  taken  and  cxocubion  bo 
sought. " 

To  my  mind  nothing  cculd  be  clearer 
than  this  statement  of  law.  It  esta- 
blishes throo  principles  (l).  That  the- 
debt  binds  the  estate  ;  (2)  That  the* 
son's  interest  in  that  estate  is  also  bound' 
and  (3)  that  the  liability  may  be  enforced 
either  under  a  mortgage  by  the  father  or 
by  execution  of  a  simple  money  decree 
obtained  against  the  father  alone.  If 
therefore  these  are  the  principles  on- 
which  the  liability  of  the  son's  interest 
in  the  family  estate  rests  I  for  one  am 
unable  to  see  how  the  liability  to  purge- 
the  debt  is  wiped  off  by  the  fact  that 
what  was  at  the  date  of  the  debt  aw 
interest  has  subsequently  by  the  effect 
of  partition  become  a  specified  share  of 
the  son  in  the  family  estate. 

In  the  case  of  Masit  UUah  v.  Damodar 
Prasad  (15),  Mr.  Ameer  Ali,  in  deliver- 
ing the  judgment  of  the  Judicial  Com- 
mittee, quotes  the  following  from  Vijna- 
neswara  : 

"Again  Vijnanoswara,  commenting  on  the 
following  enunciation  of  Yajnavalkya  (II,  50" 
(a),  'The  father  being  gone  to  a  foreign 
country  or  deceased  (naturally  or  civilly)  or 
afflicted  with  an  incurable  disease,  the  sons- 
or  their  sons  must  pay  his  debt,  but,  if  dis- 
puted it  must  be  proved  by  witnesses,1  state*- 
that  'Brihaspabi  says  :  'The  sons  must  pay 

(15)  A.  I.  K.    1926   P.  C.   105=48  All.  518=53* 
I.  A.  204  (P.O.). 
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mative  answer  co  fche  question  under  con- 
sideration and  so  is  the  decision  of  three* 
out  of  five  learned  Judges  in    the  case  of 
Subramama  Ayyar  v.  Sabapathy  Aiyar 
(3).     The  leading   judgment   in   support 
of  the  opposite  view   was    delivered    by 
Srinivasa  Ayyangar,    J.,    in    the    above- 
case      For  the  reasons  stated  in  the  pre- 
ceding portions  of    my    judgment,    I    am 
unable  to  agree  with  the   opinion  of    the 
learned  Judge.  I  say  so  with  the  greatest 
respect.     Most  of  the   arguments  used  by 
the  learned  Judge  would    seem    to"    have 
bean  considered    by    me    already    yet   in 
deference  to  the  learned  Judge's  view    I 
propose  to  advert  again    very     briefly     to 
two  of  such   arguments.     The   one    argu- 
ment is  that  the  liability  of    tbo    family 
property  for  the  father's    debts    depends 
on  the    father's    power    of  alienation   as 
the  manager  of  the  family.     I   am  unable- 
to  accept  this  view  of  law      The   autho- 
rities establish  beyond    any    doubt    that 
the  father  can  make  an    alienation  of  the 
family  property  and    also    without    exer- 
cising the  power  of  alienation  he: 
"may  by  incurring  a  dabt  so  long  as    id  is  not 
for  an  immoral  purpose,  lay  the  estate  open  to 
be  taken  in  execution  proceeding  upon    a    de- 
cree for  payment  of  that  debt,  Buj    Nai  am    v. 
Mangla  Prasad  (7)." 

I  am  unable  to  interpret  the  above- 
quoted  propostion  of  law  laid  down  by 
Lord  Dunodin  as  merely  an  extension  of 
tho  power  of  alienation  or  in  the  sense 
that  if  the  power  of  alienation  is  lost  by 
reason  of  partition  the  liability  of  the 
estate  to  be  taken  in  execution  is  also 
lost.  To  my  mind  the  said  power  and 
the  said  liability  are  not  inter-depen- 
dent. They  are  independent  of  each 
other. 

Another  answer  to  this  argument  may 
be  this  that  the  debt  for  which  the  liabi- 
lity is  laid  on  the  family  estate  was  in- 
curred by  the  father  while  the  family 
was  ]oint  'and  while  he  occupied  the* 
position  of  the  manager  of  the  family.  I 
think  it  is  reasonable  to  say  that  the 
estate  becomes  bound  from  the  date  of 
the  debt  in  the  incurring  of  which  the 
power  of  alienation  could  have  been  exer- 
cised. 

The  second  argument  and    this    is   the- 
argument  which    has   been   used    in    the 
oase  of  Gaya  Prasad  v.  Murlidhar  (2)  is- 
that  the  affirmative  answer  to  the   ques- 
tion leads  to  the  'result  that   the   family 
estate  stands  charged  with   the  liability 
yet    it    is    agreed     that    it    is    nob    so 
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the  debts  of  their  father  when  proved  as  if  it 
weio  their  owu  (i.  o.,  with  interest);  the 
grandson  has  to  pay  only  the  principal  while 
the  groat-grandson  shall  not  be  compelled  to 
pay  anything  unless  he  has  assets." 

Jlis  Lordship  proceeds  : 

"The  Hindu  lawyers  appear  to  have  made  a 
difference  in  the  obligations  resting  upon 
sons,  grandsons  and  preat-grandacms.  The 
son  '.vas  bound  to  discharge  the  ancestral 
debt  as  hm  own,  principal  and  interest,  whe- 
ther he  received  any  assets  or  not  from  the 
ancestor.  Tho  grandsons  had  to  discharge 
the  dobt  \\ithout  interest  and  the  great-grand- 
son's liability  arosa  only  if  he  received  any 
assets  from  the  ancestor.  "  The  British  Indian 
Courts  have  bold  that  the  son  and  grandson 
arc  not  Jiablo  for  any  dobt  unless  they  receivn 
assets  and  that  the  obligations  of  pach  of 
tbora,  sons  and  grandsons,  aro  co-oxteiiKive. 
In  tho  ciso  cf  L'M;  Xarain  v.  Mantjla  Pi  a- 
sad  (7),  til,-  -.rjn'i  liability  is  expressly  laid 
down,  and  their  Lordships  think  that  the  rulo 
extends  equally  to  grandsons  and  great- 
grandsons.  •' 

On  fche  authority  of  tho  above  quota- 
tions I  am  quite  clear  in  my  mind  that 

assets"  in  the  hands  of  sons,  grandsons 
and  great-grandsons  must  also  include 
tho  whole  of  tho  family  estate  or  a  por- 
tion thoieof.  This  being  so,  the  liability 
oi  the  Hindu  sou  must  subsist  so  long 
as  any  portion  of  the  family  estate  is 
found  to  be  in  his  hands.  Patkar,  J  ,  in 
his  able  judgment,  if  I  may  respectfully 
aay  so,  in  the  case  of  Annahliat  Shankar- 
bhatv  Shirappa  Dimdappa  (4),  quotes 
the  following  comment  of  Mitakshara  on 
the  Ya]iiyavu,!kya  quoted  in  Mr.  Ameer 
Ali's  judgment 

''By  tho  usa  of  the  plural  number  in  'sous 
and  grandson?,1  (jt  is  indicated  that)  if  there 
are  several  sons  who  are  divided,  they  should 
pay  according  to  their  respective  shares.  If 
they  are  undivided  and  are  living  jointly  in  a 
body,  giving  tho  managership  according  to 
qualifications,  it  appears  that  the  manager 
alono  should  niy.  As  saya  Narada  (ch.  1 
verse  2)  Tharofore.  where  the  father  is 
dead,  the  sons  should  pay  the  debt  each  ac- 
cording to  his  share,  when  they  are  divided- 
or  if  undivided  (it  should  be  paid)  by  one  who 
holds  tho  lead  fm  tho  family.)" 

As  pointed  out  in  their  judgment  with 
reference  to  tho  Privy  Council  decision 
in  Bnj  Narain  v.  Mangla  Prasad  (7) 
the  liability  of  the  sons  to  pay  the 
father's  debt  arose  even  during  the  life- 
time of  the  father.  On  principle  there- 
fore I  can  see  no  escape  from  the  position 
that  tho  partition  cannot  have  the  effect 
of  absolving  the  son  of  his  liability 
where  under  partition  he  has  received  a 
portion  of  the  family  estate 

The  Bombay  case  just  now  mentioned 
is  a  direct  support  in  favour  of  an  affir- 
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charged.  With  great  respect  it  seems 
to  me  that  the  argument  lays  too 
much  stress  on  the  technical  sense  of 
the  word  "charge."  According  to  the 
decisions  of  the  Judicial  Committee 
already  quoted,  the  family  estate  in- 
cluding the  son's  interest  ia  "hound" 
and  "liable"  to  purge  the  debt  In  that 
sense  the  debt  may  he  treated  as  a 
charge;  hut  the  effectiveness  of  the 
charge  according  to  the  same  authorities 
IB  restricted  to  assets  in  the  hands  of  the 
son  and  ceases  if  the  estate  passes  out  of 
hie  hand.  In  that  state  of  things  the 
liability  is  not  a  charge  and  this  is  BO  by 
reason  of  another  principle  of  law  which 
.protects  a  bona  fide  transferee  We  are 
all  familiar  with  cases  of  a  charge  where 
it  operates  against  one  class  of  persons 
find  does  not  operate  n^ainat  another 
class  of  persons.  My  answer  therefore  to 
the  question  is  in  the  affirmative  and 
and  this  answer  is  consistent  with  the 
decision  of  a  Bonoli  of  this  Court  in  the 
case  of  Jageshiuar  v.  Mam  Ram  (15)  and 
with  a  previous  decision  of  mine  in  Jai 
Naramv  Mahabir  Prasad  (16) 

RaZB.J — I  have  very  few  words  tc 
add  to  the  judgments  that  have  already 
been  delivered  Find  in  which  I  concur  I 
would  tilso  answer  the  question  in  the 
allirmative  In  my  opinion,  though  a 
Hindu  son,  who  Luis  already  received  his 
heritage  may  no  longer  bo  compelled  to 
discharge  his  pious  obligations  in  res- 
pect of  debts  incurred  by  his  father  after 
his  separation,  but  he  is  liablo  for  debts 
incurred  before  partition  and  for  debts 
after  partition  to  the  extent  of  the 
father's  assets  in  his  hands.  The  SOD 
will  of  course  be  liable  if  tho  partition 
was  unreal  or  even,  if  otherwise,  it  was 
made  with  intent  to  defeat  the  father's 
creditors  or  had  resulted  in  defeating 
them.  I  also  prefer  to  follow  the  Full 
Bench  decision  of  the  Madras  High 
•Court  ID  the  case  of  Subramania  Ayyar 
v,  Sabapathy  Aiyar  (3)  A  simple  cre- 
ditor of  a  father  in  a  'joint  Hindu  family 
is  entitled  to  recover  the  debt  from  the 
shares  of  the  sans  even  after  a  bona  fide 
partition  between  the  father  and  the 
sons.  The  property  will  remain  liable 
-even  if  it  is  partitioned.  Sons  who  are 
divided  are  liable  for  the  debts  of  the 
father  to  the  extent  of  the  family  pro- 
perty which  comes  to  them  under  the 

{partition.         

(16)  A.  I.  R.  1920  Oadh  470=3  Luck,  226, 


(After  receiving  opinion  of  the  Fall 
Bench  ) 

Pullan,  J. — The  main  question  raised 
in  this  appeal  was  referred  by  me  for  de- 
cision by  a  Full  Bench.  That  'decision 
has  been  received  and  the  finding  is  that 
sons  of  a  Hindu  father  are  liable  to  pay 
the  personal  debts  incurred  by  their 
father  out  of  the  family  property  which 
has  come  to  them  by  partition  although 
the  decree  was  passed  against  the  father 
alone  after  the  partition  This  finding 
establishes  the  liability  of  the  sons  who 
have  contested  the  present  suit.  I  have 
been  asked  to  consider  a  further  question 
namely,  whether  the  failure  of  the  credi- 
tor to  make  tho  sons  parties  to  tho  suit 
has  any  effect  on  the  present  cj.se.  This 
question  was  clearly  included  in  my 
order  of  reference  and  it  w&s  considered 
by  the  learned  Judges  who  constituted 
the  Bench  Although  no  particular  stress 
was  laid  in  their  judgments  on  this  as- 
pect of  the  case,  I  cannot  conelulo  that 
ib  did  not  receive  the  full  attention  of 
the  learned  Judges,  and  1  ain  bound  to 
accept  their  decision  as  it  stauds  The 
suns  therefore  aie  liable  to  the  extent  of 
the  family  property  which  they  received 
by  partition  arid  tho  judgment  of  tho 
lower  Court  is  correct  and  must  be 
a  (firmed 

The  only  other  question  raised  in  ap- 
peal is  that  of  costs.  The  Munsif  Uitl 
tho  costs  on  the  parties  .in<l  the  lower 
appellate  Court  altered  that  finding  und 
decided  that  the  plaintiff  ou^ht  to  receive 
the  costs  of  the  suit  us  he  was  success- 
full  in  the  main.  I  have  to  consider  the! 
order  of  the  lower  uppellato  Court,  and! 
I  must  hold  that  th&t  Court  exorcised  its! 
disoietian  in  the  matter  of  costs  with 
due  care  Ho  was  clearly  at  liberty  toi 
differ  on  this  point  from  the  view  taken! 
by  the  Munsif  As  he  did  go,  I  iv.n  hound 
by  the  view  of  the  lower  appellate  Court 
unless  it  is  demonstrably  wrong.  As  the 
order  of  the  lower  appellate  Court  is  a 
reasonable  and  proper  order,  I  decline  to 
interfere. 

The  appeal  is  dismissed  with  costs 


V.B./R.K. 


Appeal  dismissed. 
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STUART,  G.  J.  AND  BAZA,  J. 

Chan'lrapal  Dube— Plaintiff  —  Appel- 


lant. 


v. 


Mu'iammad  Sal  a  mat  ul  tali  and  others 
Defendants — Respondents, 

First  Appeal  No  103  of  1928,  Decided 
on  7fch  Ausuab  1929,  from  decree  of  Otfg., 
Sub-Judge,  P-irtabgarh,  D/-  16th  May 
1923'. 

(a)  Civil  P  C,  O.  21,  R.  53  —  Holder  of 
decree  becomes  representative  of  holder  of 
Attached  decree  from  date  on  which  attach- 
ment is  ordered  and  not  on  dale  on  which 
he  applies  for  attachment — Suit  under  O  21, 
R.  63,  by  iuch  representative  is  barred  if 
not  brought  within  time, 

A  hold  a  simple  money  dooree  agninat  /; 
who  held  bwo  decrees  aga'nit  C,  7i  attached 
the  iliaro  belonging  to  C  in  execution  of  ouo 
of  hi  a  Jjoreoa  C1-,  husband  />,  howovor, 
brought)  an  objection  undar  O  21,  R.  5H, 
which  WAS  allowod  and  tho  property  wng 
released.  B  who  ought  to.  have  contested  tho 
reloaBQ  within  one  year  took  no  action.  A  ap- 
plied to  attach  fchu  rights  of  B  under  tho  two 
decrees  within  lime  bat  his  application  boing 
oat  of  order  was  put  up  just  after  tho  period 
of  ono  >oar  had  oxpirod,  when  tho  ordor  for 
attachment  wns  pas^nd 

Jlftd  that  A  could  not  bring  a  suit  to  con- 
test tho  release  of  thu  property  from  nttach- 
nacut  ,i!»  hn  became  7.'v  representative  under 
O.  21,  It  jj,  not  on  tho  day  when  ho  applied 
for  attachment  of  /4's  docroo  hut  on  tho  day 
when  tho  Attach  mont  of  /A  decroo  WAN 
ordered  and  as  on  that  data  tt  could  not  h;vvj 
brought  a  suit  to  contest  the  relunae  of  pro- 
perty from  attachment  by  reason  of  tho  pros- 
cribed period  of  ono  year  hating  expired, 
neither  could  his  representative  bring  n  suit. 

LP  -114  U  1,   2] 

(b)  Jurisdiction-  Suit  for  declaration  that 
properly  released  it  liable  to  attachment  — 
Value  of  decree  and  not  of  property  attached 
determines  jurisdiction. 

A  hint  for  declaration  that  property 
tcloaa  d  from  attachment  in  execution  of 
decrpfl  is  hubl*  to  attachment  doe*  not  lio  in 
a  Court  other  than  the  Court  of  MiinMf, 
when  the  amount  of  decree  11  within  tho 
pecuniary  limit  of  the  jurisdiction  of  thn 
Court  ol  a  Munsif,  the  value  of  the  property 
attached  is  not  material  .1.  I .  Il  11ir»  I1  C 
18,  Foil  [P4HC  11 

11  ad  ha  Krishna  and  S.  N.  Stua^ttna 
for  Appellant 

Ati  Muhajnmad — for  Roapondonfc  1 

Judgment.— The  plaintiff-appellant 
Chandrapal  Dubey  is  the  holder  of  u  simplo 
money  decree  for  Ra.  4,543-5 against  Lach- 
man  Prasad.  Lachman  Praead  is  the  holder 
of  two  decrees  against  Saera  Bibi  in  res- 
peot  of  costs  incurred  in  a  litigation  in 
which  they  were  opposite  parties.  One 


decree  ia  for  Rs,  993*11-7.  This  is  dated 
18th  February  1926.  The  other  decree  ia- 
for  Bs  52.  This  is  dated  22od  April  1927. 
Laohuan  Prasad  attached  a  share  of  4 
annas  10&  pies  belonging  to  Soerth  Bibi 
in  Chak  Adil  Khan  in  execution  of  his 
deovee  of  18th  February  1926.  Muham- 
mad Sahimiitullah,  the  husband  of  Saera 
Bihi,  objected  on  8th  November  1926 
under  0.  21,  R.  5S  tbat  the  share  in 
question  was  not  Iho  propeity  of  Saera 
Bibi,  as  abo  bad  mortgaged  the  bharo  to 
Zainab  Biui  and  as  /uimvb  Bihi  bad 
obtained  a  pieliminury  deoieo  for  fore- 
closure in  robpcot  of  tbal  &h,uo.  Ho 
continued  tlmt  be  was  n  transferee  of 
/j^inah  Bibi's  ri^bls  and  that  he  bad 
obtained  a  final  decree  fur  foreclosure- 
and  that  bo  wan  lima  the  solo  proprietor 
of  the  almrc.  His  claim  buin^  no  cop  ted 
by  tho  Court  executing  Laolimmi  Prasud's 
decree  tho  property  WHS  released  on  4th 
December  192G,  Ln  chin  an  Pmead  was 
then  obliged  under  tho  provisions  of 
O.  2L,  KB  (KJ,  if  be  oonteatod  tho  conect- 
nesa  uf  this  decision,  to  institute  a  suit 
\Nithinn  year,  thnt  is  to  say,  up  to  6th 
December  1927,  as  4th  December  1927 
wivg  a  Sunday.  Ijaohman  Prasnd  took 
DO  action  in  the  innttor. 

Clmiulnipal  Duhoy  applied  Lo  attach 
the  rights  of  Laolunan  Prusad  in  bbo 
two  dccrcoi  winch  be  held  against 
Suora  Dibi.  Ho  applied  to  attach 
these  rights  on  3rd  December  1927.  On 
5th  December  1(J27  be  instituted  the  suit 
out  of  which  this  appeal  arise*  against 
Mu  ham  marl  Ralarnntulliih,  Saern  Hi  hi, 
Ziiincb  Bibi  and  Luclnniin  Prasad  for  a 
declaration  that  tho  transfer  by  Haera 
Hihi  wns  fictitious,  tliat  /,nnab  Bibi  had 
obtained  no  ri^htn  under  thai  transfer, 
that  Muhammad  Ralmnatullah  bad  oh- 
faineil  uo  right  from  Xainnh  Bibi  and 
th;it  the  Bbaro  of  4  annas  10J  pica  in 
Cbak  Adil  Ah  was  still  the  property  of 
Saor.i  Bibi  and  liable  to  attachment  in 
La  ohm  .111  Praead's  decree  Now  it  is  to 
be  noted  tbat  on  5th  December  1927 
Cbandrapal  Dubey  had  nob  attached  the 
decree  held  by  Ltichirjan  Prasad  against 
Saera  Bibi  As  we  h'.tvo  bind  lie  applied 
for  the  attachment  on  3rd  December  1927. 
Unfortunately  a  copy  of  bin  application 
is  not  on  the  record  But  wo  know  this 
much — that  the  application  was  not  in 
order,  for  we  find  from  Ex  A-l  that  bis 
application,  which  admittedly  was  of 
3rd  December  1927,  was  put  up  on  6tb 
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December  L927  after  correction  and  the 
order  for  attachment  was  passed  on  6th 
December  1927  The  learned  Judge  who 
heard  the  suit  has  dismissed  it  on  two 
grounds  He  dismissed  it  on  a  finding 
that  Chandrapal  Dubey  on  the  date  he 
filed  the  suit  had  no  right  to  execute  the 
-decree  held  by  Lachman  Prasad,  and  that 
on  the  earliest  date  when  he  had  a  right 
to  execute  the  decree  held  by  Lachman 
Prasad  any  suit  of  the  nature  was  time- 
barred.  He  dismissed  it  in  the  second 
place  because  he  hold  that  the  suit  should 
have  been  tiled  in  the  Court  of  a  Munsif 
jThe  learned  counsel  for  the  appellant 
admits  that  the  suit  should  have  been 
'filed  in  the  Court  of  a  Munsif.  He  ac- 
'cepts  the  decision  of  their  Lordships  of 
the  Judicial  Committee  in  Eadha  Kuar 
v.  Reoti  Sinyh  (l)  as  showing  that  the 
suit  did  not  ho  in  a  Court  other  than 
the  Court  of  a  Munsif  It  19  clear  that 
as  far  as  Caindrapal  Dubey  is  concerned 
,he  could  obtain  no  more  than  Rs. 
1,045-11-7  and  that  the  value  of  the  share 
in  Chak  Adil  Khan  is  not  material. 

The  learned  counsel  has  rightly  pointed 
out  that  if  we  take  tho  view  that  Chandra- 
pal  Dubey  had  a  right  to  bring  this  suit 
we  could  give  him  all  that  he  desires 
which  would  be  an  order  returning  the 
plaint  to  the  Court  of  a  Munsif  for 
determination  on  the  merits.  We,  how- 
ever, are  of  opinion  that  Chandrapal 
Dubey  has  no  right  in  the  matter.  His 
right  to  be  considered  tho  representative 
of  Laohman  Prasad  is  based  on  the  provi- 
sions of  0.  21,  R,  53  (3),  Civil  P.  0. 
jChandrapal  Dubey  is  the  holder  of  a 
jdecree  against  Lachman  Prasarl.  He  is 
[Seeking  to  execute  that  decree  by  tho 
'attachment  of  a  decree  for  payment  of 
Imoney  held  by  Lachman  Prasad.  Thug 
:he  is  a  representative  of  Lachman  Prasad. 
;But  when  did  he  become  the  represen- 
tative of  Liuhm.ii a  Prasa/l  9  Clearly  not 
|on  the  day  on  which  he  applied  for  the 
-attachment  of  Lxchmnn  Pras,id's  decree 
but  on  the  day  when  the  attachment  of 
Lachman  Prasad's  decree  was  ordered. 
That  day  was  6th  December  1927  and  as 
the  learned  trial  Judge  rightly  remarks, 
ion  6bh  December  1927  Lachman  Prasad 
'could  not  have  brought  a  suit  to  contest 

the 
not 
have  brought    a    suit   on    that    date    his 


Ithe     release   of  the    property    from 
'attachment  and  if  the    holder   could 


representative  certainly  coulJ   not    bringl 
a  suit  either,     fn  t Lie 30  circumstances  wet 
uphold  the  decision  of    the   learned    trial 
Ju'Jge  and  dismiss  this  apps.il  with  costs. 

fl.M  /R.K.  Appeal  th\misse<L 


(1)  A.  I.  R.  1916  P.  C.  18= 
A.  187  (P.O.). 


»38    All.  483=4 
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POLIiAN,   J. 

Ham  Sewak  and  others — Defendants — 
Appellants. 

v. 

Lalta  Pershad  and  another — Plaintiffs 
— Respondents. 

Second  Appeal  No  275  of  1028,  Decided 
on  1st  November  1923,  against  decree  of 
Arldl.  Sub-Judge,  Hardoi,  D/ -  30th  April 
1929. 

Cosharer — Perion  entitled  to  joint  pos- 
session may  be  granted  decree  for  joint  pos- 
session even  if  he  has  never  been  in  possei- 
sion  at  all. 

A  porbon  who  is  entitled  *o  possession 
jointly  with  others  can  le  printed  a  de- 
cree for  joint  possession  not  only  if  ha  was 
originally  in  joint  possession  and  has  bean 
nubsequontly  ousted  bub  even  if  he  hid  never 
beau  in  possession  at  all  .1.  /.  R  1927  Oudh 
4G7,  A  I.R.  1921  Oudh  106,  3i  A<1.  130,  Ltd.  on. 

[P  415  G  1] 

K.  P.  Misra — for  Appellants. 

Radha  Krishna — for  Respondents. 

Judgment. —  Tho  subject-matter  of 
the  suit  from  which  this  second  appeal 
arises  is  the  khudkasht  land  of  a  certain 
Bhawani  Din  This  Bhawani  Din  owned 
16  biswansia  share  in  tho  village  and  he 
executed  a  deed  of  gift  on  2Gth  April 
1920,  by  which  he  gave  two-thirds  of 
this  khudkasht  property  to  his  daughter- 
in-law  Mt.  Mithni  and  one-third  share  to 
his  brother  Hira  Lai,  Bhawani  Din 
died  shortly  afterwards,  and  we  find  that 
in  the  year  1924,  Mb.  Mithni  was  shown 
to  be  in  exclusive  possession  of  certain 
plots  and  in  joint  possession  iilong  with 
Hira  Lai  of  certain  other  plots.  la 
1925  Mt.  Mibhni  herself  gifted  her  two- 
thirds  share  to  her  son-in-law  and  her 
daughter.  It  appears  that  this  gift  by 
Mt  Mithni  wa,g  objectionable  to  Hira  Lai 
'and  his  son  and  other  members  of  the 
family  who  took  possession  of  the  plots, 
which  had  been  in  the  exclusive  posses- 
sion of  Mithni's  doneeg  to  get  footing 
either  in  these  plots  or  in  the  four  plots 
which  were  recorder!  jointly  in  the  namea 
of  Mithni  and  Hira  Lai.  Tho  donees  of 
Mithni  brought  this  suit  for  possession 
and  damages,  accruing  from  tho  loss 
which  they  sustained  owing  to  their1 
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being  unable  to  obtain  the  profits  of  the 
land.  Both  the  Courts  below  agreed 
that  they  oould  give  possession  to  the 
plaintiffs  of  the  numbers  which  had  been 
entered  as  in  the  exclusive  'possession  of 
Mt.  Mithni,  bub  the  Court  of  first  in- 
stance WAS  of  opinion  that  the  oivil 
<3ourt  oould  not  award  any  sum  by  way 
of  damages,  as  this  was  of  the  nature  of 
profits,  and  also  that  ib  was  impossible 
to  grant  a  decree  for  joint  possession  of 
the  remaining  four  numbers.  The  lower 
Appellate  Court  disagreed  on  this  point 
And  passed  a  decree  for  ]oinb  possession 
4>f  the  four  numbers  which  hai  been  en- 
.tered  in  the  papers  as  being  owned 
jointly  by  Mitlini  o,-id  FEirn  Lil,  and  Lilso 
passed  a  decree  for  damages  a-a  mesne 
profits,  the  amounb  of  whioh  was  to  be 
determined  Liter 

(Ib  is  arguel  in  appeil  that  this  deci- 
sion is  correct  and  that  I/he  plaintiffs' 
only  remedy  in  a  case  of  this  kind  is  by 
way  of  a  suit  for  partition  or  a  suit  for 
sprofits  or  both  in  the  revenue  Court. 
There  is,  however,  a  decision  of  the  late 
Court  of  the  Judicial  Commissioner  of 
•Oudh  which  has  not  been  dissented  from 
.bub  rather  accepted  as  authority  by  a 
Bench  of  this  Court  in  the  cise  of  Jala- 
luddin  Khan  v.  Bampal  (1)  which  is 
distinctly  in  favour  of  the  plaintiffs  in 
.the  present  suit  I  refer  to  the  case  of 
Ham  Bahadur  Singh  v.  Lai  Narsingh 
Partab  (2)  This  ruling  itself  is  based 
upon  a,  decision  of  the  Allahabad  High 
Court,  Jagarnath  Ojha  v.  Ram  Phal  (3) 
which  held  that  a  plaintiff  who  is  en- 
titled to  possession  jointly  with  other 
(person  can  be  granted  a  decree  for  ]oinb 
possession  nob  only  if  he  was  originally 
in  ]oinb  possession  and  has  been  subae- 
jquenbly  ousted  but  even  if  ho  has  never 
been  in  possession  at  all.  This  case  re- 
ferred to  cosharers  in  village  rights  and 
appears  to  me  to  b3  applicable  to  the  case 
before  me.  This  is  even  a  stronger  cage, 
because  it  can  hardly  be  Slid  that  the 
present  plaintiffs  were  never  in  posses- 
sion, for  they  inherited  the  rights  of 
their  donor 'Mt  Mithni  who  was  un- 
doubtedly in  undisputed  possession  of  all 
the  four  numbers  in  dispute  along  with 
her  oosharers.  The  lower  appellate 
Court  finds,  I  consider  rightly,  that  the 

(1)  A.  I.  R.  1927  Oudh  467=2  Luok  740. 
(3)  A.  I,  R,  1921  Oadh  106=24  0.  0.  227. 
43)  [1912]  94  All.  150=13  I,  0.  79=8   A.L.J. 
1912. 


appellants  are  in  the  position  of  persons 
who  have  taken  wrongful  possession  of 
property  and  are  virtually  trespassers  in 
so  far  as  the  share  obtained  by  the  plain- 
tiffs from  Mt.  Mithni  is  concerned.  This 
is  not  a  case  in  which  the  parties  should 
be  sent  to  obbain  an  order  of  partition 
from  the  revenue  Court.  It  might  be 
necessary  to  do  so  in  their  own  interests 
later  on  but  a  decree  for  joint  possession, 
even  if  it  is  not  what  the  plaintiffs 
specifically  ask  for  in  their  plaint,  can 
on  the  authority  of  the  Judicial  Com- 
missioner's Court  to  which  I  have  re- 
ferred, be  properly  granted  Nor  is  there 
any  difficulty  as  to  granting  a  decree  for 
mesne  profits  or  damages,  whichever  it 
may  be  considered  to  be,  as  this  is  in  no 
way  the  same  as  a  suit  for  profits  bet- 
ween cosharers  contemplated  in  the 
Oudli  Bent  Act;  In  my  opinion,  there- 
fore, the  decision  of  the  Court  below  is 
correct  and  I  dismiss  the  appeal  with 
costs. 

S.N  /R.K  Appeal  dismissed. 
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WAZIR  HASAN,  J 

Bindha  Dm  Teican — Plaintiff — Ap- 
pellant. 

v. 

Ram  Harakh  Dubeij  —  Defendant — 
Respondent. 

Second  Appeal  No.  53  of  1929,  De- 
cided on  31st  July  1929,  from  decree  of 
Addl.  Sub- Judge,  Sultanpur,  D;-20th 
November  1928. 

Deed — Construction —  Words  nailan  bad 
naslan  and  batan  bad  batan  denote  absolute 
estate  in  gifted  property. 

Where  the  donor  states  that  the  donee  is  to 
possess  rights  in  tho  gifted  property  naalan 
bad  naslan  and  batun  bad  batau  (generation 
after  ^generation)  and  that  ho  and  his  heira 
,ind  successors  shall  h.ive  no  right;  left  in  the 
gifted  property,  then  or  in  future,  tha  donoo 
gets  an  absolute  ustate.  The  words  naalan 
bad  naslnn  and  b,iUn  bid  batau  hfivo  always 
bean  held  as  words  denoting  an  absolute 
estate  unless  tho  document  is  full  of  contra- 
dictions which  take  away  the  literal  meaning 
of  those  expressions  :  14  Gal.  296  (P.  C.), 
A.  I.  R.  1922  Oudh  42  and  A.  I  R.  192G  Oudh 
561,  Ref.  [P  416  G  2] 

Khaliq-iiz-z&man — for  Appellant. 

Hyder  Husein — for  Respondent. 

Judgment,— This  is  the  plaintiff's 
appeal  from  the  decree  of  the  Additional 
Subordinate  Judge  of  Sultanpur  dated 
20th  November  1928,  reversing  the  de- 
cree of  the  Munsif  of  Muaafirkhana,  dated 
8th  September  1928.  The  case  is  such  a 
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simple   and    clear    ono    that  I  propose  to 
dispose  it  of  in  a  few  words 

One  Mb.  Munni  obtained  title  to  cer- 
tain plots  of  land  under  a  deed  of  shan- 
kalp  executed  by  her  father  on  24th  Sep- 
tember 1890  and  a^ain  U'idor  a  will  made 
by  the  fame  sjentlcirr.in  on  9th  Septem- 
ber 1H91.  Tin,  fathvr  died  more  than 
20  yours  ar:o.  Mb  Miinni  entered  into 
possession  of  Mia  piopurly  covered  by  the 
hhankalap  and  I  ho  will  and  continued  in 
possession  till  27th  Apiil  1910.  On  that 
date  she  made  a  i;iK  ct  that  property  in 
favour  of  tho  pl'iuihii.  The  plaintiti's 
case  is  thai  tho  duftjodtint  bus  unlawfully 
dispossessed  him  f'om  tho  ]iropoitv  giftod 
to  him  by  Mt  Minim  Thu  delonce,  with 
\vhicli  \\'Q  fiio  concerned  in  tho  present 
appeal,  is  tluit  ]\Ih  Munni  had  no  title 
to  conler  for  the  reason  that  under  the 
gift  and  thf  will  nf  hm-  f.ithcr  she  ac- 
quired onlv  a  Iifc-esUto  in  the  property 
in  8U iL 

Tho  Court  of  fust  instance  on  the  in- 
terpretation ^f  tho  two  documents  men- 
tioned above  caiuQ  to  the  conclusion  that 
they  both  clearly  and  unequivocally  con- 
ferred an  absolute  estate  on  Mt.  Munni 
The  result  was  that  the  plaintifl's  suit 
was  decreed  by  that  Court.  On  appeal 
by  the  defendant  tho  learned  Additional 
Suboidmato  Juilge  interpreted  the  two 
documents  as  conferring  an  estate  for  life 
only.  It  is  urgod  that  the  view  taken 
by  him  as  to  the  interpretation  of  the 
two  documents  in  question  is  entirely 
\vrong. 

Obviously  the  fir^t  thing  done  by  tho 
learned  advocate  for  the  appellant  was 
to  lead  the  two  documents  When  1  roid 
them  with  him,  1  confess  T  received  a 
shock  at  the  reasoning  with  which  tho 
lo.iruel  Additional  ^uhjrdinate  Judge 
persuaded  himself  to  the  interpretation 
that  the  two  documents  conferred  a  bare 
life  estate  on  Mt.  Munni.  He  has  en- 
tiiely  ignored  the  eLlect  of  the  words 
used  in  those  documents  .  not  only  their 
oflect  hut  it  s oo in s  to  me  that  ho  lias  also 
ignored  tho  words  themselves  if  he  knew 
the  obvious  and  the  only  meaning  of 
those  woids.  Ilo  has  used  two  'argu- 
ments in  support  of  his  opinion  One  is 
that  the  donee  is  a  Hindu  female.  The 
second  is  that  tbe  documents  confer 
merely  right  to  possession.  Of  course  as 
a  fact  it  is  true  that  the  donee  is  a  Hindu 
female  but  that  in  itself  is  not  a  suffi- 
cient reason  to  deprive  the  words  used 


of  their  natural  import.  The  second  rea~ 
son  employed  by  the  learned  Additional 
Subordinate  Judge  is  altogether  incorrect 
on  merits.  Both  tho  documents  purport 
to  transfer  haqrit  (rights)  and  the  hissa 
(share)  of  the  donor  in  favour  of  the* 
donee. 

Coming  to  tho  words  used  in  the  two 
documents  1  find  that  no  more  emphatic 
language  could  bo  employed  to  denote 
a  gift  of  iib^ilute  estate.  The  donee) 
is  to  possess  rights  in  the  gifted  pro-1 
perty  nasl.i.i  bad  nisla-i  and  batan  bad| 
batau  (generation  ,\.lter  generation).1 
Further,  tho  do»oi  stales  thai  ho  and  hi3 
heirs  and  sueco^nrs  shall  have  m  ught 
left  in  the  gilto<l  property  either  then  or 
in  future.  The  words  naslan  bad  lushm, 
and  batan  bad  Inhan  have  always  been! 
held  as  words  deuofciii:;  an  absolute  estate  [ 
Th^y  may  nnb  bo  words  of  art  but  thej 
meaning  which  those  words  bear  cannotj 
connote  any  other  estate  than  an  estate! 
of  inheritance  and  I  cannot  conceive  in' 
tho  context  of  any  document  unless  the- 
document  is  lull  of  conUadictions  words! 
which  cm  take  ;i.way  or  cut  down  the} 
literal  meaning  of  those  expressions.  In1 
the  present  cise,  however,  there  is  no- 
thing in  tho  context  to  produce  that 
etfect. 

Having  regard  to  tho  fact  that  there  is- 
still  a  possibility  of  tho  subordinate  judi- 
cial Courts  interpreting  a  document  of 
this  nature  as  conveying  or  bequeathing, 
a  bare  life-estate  it  is  desirable  that 
reference  may  bo  made  to  some  decided 
oases  on  the  subject.  The  foremost  irt 
the  class  of  such  cases  is  the  decision  of 
their  Lordships  of  the  Judicial  Com- 
mittee in  Uanhar  Bakhsh  v.  Uman 
Persliad  (l).  The  other  case  to  which 
refottinco  may  bo  made  ia  Kanm  Dad 
Khan  v.  Mt  Btbi  Ghafuran  (2)  und 
lastly  to  tho  oaso  of  Ahmad  Azim  V- 
Shafi  Jan  (3). 

Tho  appeal  is  allowed,  the  decreo  of 
the  lower  appellate  Cjurt  ia  sot  aside- 
and  the  decree  of  tho  Court  of  first  in- 
stance restored.  The  plaintiff-appellant 
will  get  his  costs  in  all  thj  Courts. 


K.M./R.K, 


Appeal  allowed. 


(1)  [1897]  14  Gil.  296=14    I.  A.  7=1  Bar.  76& 
(P.O.). 

(2)  A.  I,  A.  J922  Oudh  42. 

(3)  A.  I.  R.  1026  Oudh  561. 
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A.  I  R.  1929  Oudh  417 

WAZIB  HASAN  AND  SRIVASTAVA,  JJ. 

Durga  Prasad  Manna  Lai — Appellant, 
v. 

Cawnpore  Flour  Mills  Co.  Ltd. — Res- 
pondenb. 

Seoond  Appeal  No.  457  of  1928,  Decid- 
ed on  Iflth  July  1929,  againab  decree  of 
Sub-Judge,  Mohanlalganj,  Lucknow,  D/- 
llbh  Sepberaber  1928. 

(a)  Contract    Act,    S.    230— Caiei   of    pre- 
sumption in  S.  230  are  not  exhaustive. 

The  throe  oases  mentioned  in  3.  230  in 
which  contract  bo  that  effect  may  be  presumed 
are  by  no  moans  exhaustive,  [P  418  0  2] 

(b)  Contract  Act,    S.    230— Agent      having 
•pecial  property  or  interest  in     subject  mat- 
ter of   contract  can  flue  in  his  own    name     on 
contract. 

Where  an  agent  has  a  special  property  or  a 
beneficial  interest  in  the  subject  matter  of  the 
contract  he  is  entitled  to  enforce  it  even 
though  his  representative  character  may  have 
been  declared  at  the  time  of  bhe  contract  :  24 
Mad.  130,  Foil.  •  Williams  v.  Milhngton,  2  R. 
R.  724,  Rel.  on,  [P  418  G  2J 

(c)  Contract  Act,  S.  230— Agent  by  hav- 
ing powers  to  contract  does  not  become 
principal. 

The  position  of  an  agent  cannot  be  improv- 
ed so  as  to  give  him  the  status  of  a  princi- 
pal by  the  mere  fact  of  his  being  given  ex- 
tensive powers  or  being  allowed  to  make  con- 
tracts in  hia  name.  [P  417  C  2] 

All  Zaheer — for  \ppellanfc. 

J.  K.  Tandon — for  Respondent 

Judgment. — This   is   a   second     civil 
appeal    arising    out    of  a  suib  for  damages 
for   breach   of   contract.     A   joint   stock 
company  known  as  the  Karaundia  Indus- 
trial Development  Company  owned  a  flour 
mill    named    as    the     "Luoknow    Flour 
Mills."     Oa  9th  January  1925,  the    K.  I. 
D.   Company   entered   into  an  agreement 
with   the   Cawnpore   Flour    Mills     Ltd., 
under   which    agreement   the     Cawnpore 
Flour   Mills   were  to  take  over  the  Luok- 
now Flour   Mills     and   to    work   it   for 
the    period    of    ten    years     on     certain 
terms     and       conditions    set     forth     in 
the  agreement.     The  plaintiff's  case    is 
that   in    December   1925,  the  defendants 
purchased  some  bags  of  flour,  as   detailed 
in   the  plaint  from   them,   at   the  rates 
agreed  upon  between  the  parties,  and  that 
subsequently  they  did   not  take   delivery 
of  the  goods  which  resulted  in  loss  to  the 
plaintiff  company.     Tais  suit  was   origi- 
nally instituted  in  the  name  of  the   Luck. 
now  Flour  Mills  but  subsequently  at    the 
instance  of   certain  creditors  of  the  K.  I. 
^D.   Company   an    order     of    compulsory 
1929  0/53  &  54 


winding  up  of  the  said  company  was  made 
by  this  Court.  An  application  was  made 
for  amendment  of  the  plaint,  which  was 
allowed  and  as  a  result  fe hereof  the  name 
of  the  Cawnpore  Flour  Mills  was  substi- 
tuted as  plaintiff  in  place  of  the  Luoknow 
Flour  Mills. 

One  of  the  defences  raised  on  behalf  of 
the  defendants  was  that  the  transactions 
in  suit  took  place  between  the  Luoknow 
Flour  Mills  and  the  defendants  and  that 
the  Oawnpore  Flour  Mills  who  were 
merely  in  the  position  of  agents  for  the 
Lucknow  Flour  Mills  were  not  entitled 
to  maintain  the  suit.  The  learned  Mun- 
sif  who  tried  the  suit  accepted  this  plea 
of  the  defendants  and  dismissed  the  suit. 
On  an  appeal  by  the  plaintiff  company 
the  learned  Subordinate  Judge  of  Mohan- 
lalganj disagreed  with  the  view  taken  by 
the  trial  Court  aa  regards  the  plaintiff's 
right  to  maintain  the  suit  and  decreed 
the  plaintiff's  claim. 

The  defendants  have  filed  this  second 
appeal  and  the  only  contention  urged  on 
their  behalf  in  support  of  this  appeal  is 
that  the  position  of  the  Cawnpore  Flour 
Mills  in  relation  to  the  Luoknow  Flour 
Mills  is  merely  that  of  an  agent  and  this 
being  so  they  are  not  entitled  to  maintain 
the  present  suit. 

As  regards  the  question  of  the  relation- 
ship between  the  Cawnpore  Flour  Mills 
and  the  Lucknow  Flour  Mills  the  position 
taken  up  on  behalf  of  the  respondents  is 
that  the  contract  of  agency  was  confined 
to  the  working  of  the  mills  and  did  not 
extend  to  the  sale  of  the  goods.  We  have 
carefully  examined  tho  terms  of  the  deed 
of  agreement  dated  9th  January  1925. 
The  plaintiff  company  have  been  descri- 
bed in  this  document  as  "the  working 
agents"  and  under  its  terms  they  are 
authorised  to  work  the  mills  and  to  carry 
on  all  its  business  including  contracts, 
sales,  purchases,  receipts  and  payments." 

Emphasis  has  been  laid  on  the  fact 
that  they  were  allowed  the  sole  control 
and  management  of  the  business  and  they 
were  also  authorised  to  make  contracts, 
sales  and  purchases,  etc.  in  their  own 
name.  We  are  clearly  of  opinion  that 
the  position  of  an  agent  cannot  be  impro- 
ved so  as  to  give  him  the  status  of  a  prin- 
cipal by  the  mere  fact  of  his  being  given 
extensive  powers  or  being  allowed  to 
make  contracts  in  his  name.  On  a  care- 
ful examination  of  all  the  terms  of  the 
agreement  we  are  satisfied  that  the  poai. 
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tion  of  the  plaintiff  company  WAS  oily 
that  of  an  agent,  as  contended  by  the  de- 
fendants-appellants. 

The  learned  counsel  for  the  plaintiff 
company  also  contended  that  the  trinaio- 
tion  in  suit  was  as  a  matter  of  fact  mide 
between  the  defendants  and  the  plaintiff 
company  acting  in  their  own  right  and 
not  as  agents  of  the  Lucknow  Flour 
Mills.  We  cannot  accept  the  argument. 
Ex.  1  embodies  the  original  contract.  It 
shows  that  the  otter  for  purchase  was 
made  by  defendants  to  the  Giwnpore 
Flour  Mills,  who  were  described  as  the 
working  agents  of  the  Luohnow  Flour 
Mills.  We,  therefore,  hold  that  the 
Gjiwnpore  Flour  Mills  were  the  agents  of 
the  Luokuow  Flour  Mills  and  the  con- 
tract in  suit  was  miJe  by  them  as  such. 

The  next  question  is  whether  the 
plaintiff  company,  even  if  they  entered 
into  the  contract  as  agent,  can  maintain 
the  present  suit  It  has  been  contended 
by  the  learned  counsel  for  the  plamtilf- 
respondant  that  the  Cawnpore  Flour 
Mills  had  :?.,n  interest  in  the  contract  and 
that  they  are  therefore  entitled  to  sue  in 
thoir  own  name  We  think  th.it  the  con- 
tention is  correct  and  must  succeed. 
01.  14  of  the  agreement  between  the  two 
companies  provides  that 

11  all  stores,  stocks,  goods,  produce  and 
moveablo  property  relating  to  the  business  to- 
gether with  all  book  debts,  outstanding*  and 
the  boneflt  of  all  contracts  in  connexion  with 
the  business  shrill  belong  to  and  be  owned  by 
the  working  agents." 

Clause  15  further  provides  thiit 

11  those  stores,  stocks  etc.,  shall  bi  taken 
over  by  tho  K.  I.  D  Go.,  on  the  termination  oE 
the  agreement,  iiUer  payment  in  cash." 

Admittedly  the  transactions  in  suit 
related  to  flour  which  was  the  produce  of 
the  Lucknow  Mills  and  there  can  be  no 
doubt  that  'the  Caw  a  pore  Flour  Mills 
have  under  this  clause  of  the  agreement 
an  interest  in  the  said  goods,  ani  there- 
fore an  interest  also  in  the  contract  relat- 
ing to  the  sale  thereof.  In  Williams  v 
Millmgton  (1)  it  was  held  that  an  auc- 
tioneer employed  to  sell  the  goods  of  a 
third  person  by  auction  can  maintain  an 
action  for  goods  sold  and  delivered  against 
a  buyer,  though  the  goods  were  known  to 
be  the  property  of  such  third  person, 
the  reason  given  for  this  view  was  : 

11  that  an  auctioneer  haa  a  possession 
coupled  with  an  interest  in  goods  which  ha  ja 
employed  to  sell  and  not  a  bare  custody  like  a 
servant  or  shopman." 

(1)  lH".~Bir81^2"B."RT7aii 


In  Bjwstead  on  Agency  (6th  edition) 
p.  431  the  proposition  has  been  stated  in 
the  following  terms  : 

11  An  agent  may  sue  in  hia  own  name  on 
contracts  made  by  him  on  bahalf  of  his  prin- 
cipil  in  the  following  oaaos,  namely 

(b)  Whero  as  in  the  cas?  of  factors,  and  auc- 
tioneers, ho  haa  a  special  property  in,  or  lien 
upon  the  subject  mitter  of  the  contract,  or  has 
a  banofioial  interest  in  the  completion  there- 
of." 

The  rule  set  forth  above  does  not  in 
any  way  conflict  with  the  Indian  Law  on 
the  subject.  S.  230,  Contract  Act  is  as 
follows  : 

"  In  the  tibsanoe  of  any  contract  to  that 
oflact,  an  agent  cinnot  personally  enforce  con- 
tracts entered  into  by  him  on  behalf  oE  hia 
principal,  nor  is  he  personally  bound  by 
them." 

Suoh  a  contract  shall  be  presumed  to 
exist  in  the  following  cases  : 

(1)  Whore  tho  contract  is  made  by    an  agent 
for    tho   sale    or   purchase    of  goods  for  a  mer- 
chant rosidonb  abroad. 

(2)  Whore  tha  agent    doos    not    disclose   the 
name  of  lua  principal. 

(3)  Where   the    principal,   though  disclosed, 
caiiuoj  ba  nugd. 

The  three  cases  mentioned  in  this 
section  in  which  a  contract  to  that  effect 
may  be  presume  1  are  by  no  means  ex 
haustive.  Thua  there  can  be  no  difficulty 
in  presuming  such  a  contract  in  a  case  in 
which  the  agent  has  an  interest  in  the 
transaction.  Apart  from  this  the  posi- 
tion of  an  agent  in  such  a  cise  is  virtual- 
ly that  of  a  principal  to  the  extent  of  the 
interest,  which  he  has  in  the  contract. 
This  rule  is  based  upon  general  principles 
and  not  on  any  technicalities  peculiar  to 
the  English  Lvw.  It  has  been  followed 
in  the  Indian  Courts  as  well.  Reference 
rnay  bo  made  to  Subramama  Pat  tar  v. 
Narayanan  Nayar  (2),  in  which  their 
Ljrdships  of  the  Midras  High  Court 
after  discussing  Williams  v.  Milhngton 
(1)  and  certain  uther  English  cises  re- 
marked that  • 

"  the  real  proposition  of  law  which  these 
and  other  oases  establish  is  that  where  an 
agont  enters  into  a  contract  as  such,  if  he  haa 
an  interest  in  the  contract,  ho  may  sue  in  his 
own  name." 

We  are  therefore  of  opinion  that  where 
the  agent  has  a  special  property  or  a 
beneficial  interest  in  the  subject-matter 
of  the  contract,  he  is  entitlei  to  enforce 
it  even  though  his  representative  obarac 
tor  may  have  been  declared  at  the  time 
of  the  contract.  Ag  pointed  out  before, 
there  oin  be  no  doubt  that  the  Gawnpore 

(2)  [1901]  24  Mad.  130.  ~ 
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Elour  Mills  were  not  bare  agents  so  far 
as  the  goods  in  question  are  concerned, 
but  at  the  least  the  position  in  the  case 
•was  of  an  agency  coupled  with  interest. 
For  these  reasons  we  agree  with  the  deci- 
sion of  the  learned  Subordinate  Judge 
and  dismiss  this  appeal  with  costs, 
V.lj  /R  K,  .  Appeal  dismissed. 


A.  I.  R.  1929  Oudh  419 

WAZIR  HASAN,  Aa.  G  J.,  AND  BAZA,  J- 

Awadhraj  Singh  —  Plaintiff — Appel- 
lant. 

v. 

Dharamraji  Kuar  and  another — De- 
fendants— Respondents. 

Second  Appeil  No.  300  of  1928,  Deci- 
ded on  12fch  Miroh  1929,  against  order  of 
Dist.  Judge,  Gonda,  D/-  18th  May  1928. 

Court-fees  Act,  S.  7  (iv)  (c) — Suit  for  pos- 
session of  property  and  in  alternative  for 
cancellation  of  some  document  is  not  suit 
for  declaration  with  consequential  relief 
and  S.  7  (iv)  (c)  does  not  apply 

Wheio  the  plaintiff  claims  possession  of  cer- 
tain property  and  prays  in  tho  alternative  for 
a  decrga  for  cancellation  of  some  cloaumants 
ho  cannot  ba  considered  to  bo  asking  for  two 
reliefs  separately.  Such  a  suit  is  nob  suit  for 
declaration  with  consequential  relief  so  as 
to  make  S.  7  (iv)  (c)  apphcablp  :  A.  I.  R.  1924 
All.  f,12,  .1.  I.  R.  1928  All.  248,  Dist.,  A  I.  R. 
1926  Oudh  380,  Ref.  [P  420  0  1] 

ALi  Zaheer — for  Appellant. 

Judgment  — This  matter  has  oome 
before  us  on  the  report  of  the  Chief  Ins- 
pector of  Stamps.  The  Chief  Inspector 
of  Stamps  has  submitted  in  his  note  of 
inspection  that  the  court-foe  paid  in  this 
cage  is  insufficient  and  that  the  plaintiff 
should  be  required  to  pay  the  court-fee 
on  the  value  of  the  property  in  suit. 

We  have  considered  the  note  of  the 
Chief  Inspector  of  Stamps  We  have 
also  heard  the  learned  counsel  on  both 
sides.  We  think  the  court-fee  paid  in 
this  case  is  sufficient. 

We  have  examined  the  plaint  care- 
fully. The  plaintiff  sues  for  possession 
of  certain  zdmindari  shares  questioning 
the  validity  of  a  certain  compromise  and 
and  a  decree  pissed  on  the  basis  of  the 
compromise.  He  has  brought  the  suit 
against  his  sister-in  law,  Mt.  Dharam- 
raji Kuar  who  is  a  Hindu  widow.  It  is 
alleged  that  she  held  the  property  under 
the  compromise  and  the  decree,  the  vali- 


dity of  which  is  questioned  by  the  plain- 
tiff. She  executed  a  mortgage  in  favour 
of  defendant  2  after  the  decree  mentioned 
above  was  passed  by  the  Court.  The 
plaintiff  questions  the  validity  of  that 
mortgage  also  alleging  that  it  is  invalid 
even  if  the  compromise  and  the  decree 
mentioned  above  are  held  to  be  binding 
on  him.  He  therefore  prays  for  the  fol- 
lowing reliefs 

(a)  A    decree   for   possession     of   the 
zamindari  shares    by    setting    aside   the 
compromise  and  the    decree    mentioned 
above. 

(b)  If  relief  (a)  be  not  granted  for  any 
reason,  then  a  decree  for    cancellation   of 
the  mortgage  mentioned  above. 

The  plaint  contains  also  a  prayer  for 
general  relief  and  costs  of  the  suit. 

The  plaintiff  has  paid  a  court-fee  of 
Ba.  10-8-0  on  five  times  the  Government 
revenue.  The  Chief  Inspector  of  Stamps 
hats  submitted  with  reference  to  the  rul- 
ing in  Mt  Ganga  Dei  v.  Sukhdeo  Prasad 
(1),  followed  in  Tula  Ram  v.  Dwarka 
Das  (2),  that  the  court  fee  paid  in  this 
case-is  insufficient  We  are  not  prepared 
to  agree  with  him.  In  the  case  reported 
in  Mt.  Ganga  Dei  v  Sukhdeo  Prasad  (l), 
the  plaintiff  was  the  wife  of  a  man  who 
had  been  adjudged  a  lunatic,  She  had 
sued  as  manager  of  her  husband's  pro- 
perty. Her  husband  prior  to  his  being 
adjudge-1  a  lunatic  and  while  the  pro- 
ceedings were  pending,  had  executed  the 
deed  of  gift  in  favour  of  the  defendant 
and  he  had  taken  possession  of  the  pro- 
perty thereunder  The  plaintiff  in  that 
case  alleged  that  her  husband  was  a 
lunatic  at  the  time  when  the  deed  of  gift 
was  executed  and  she  brought  the  suit  for 
the  following  reliefs: 

(a)  that  it  may  bo  declared     that    tho 
deed  of  gift  executed  by  her  husband  waa 
invalid  and  void  and  that  the   defendant 
had  thereby  acquired  no  right  in  the  pro- 
perty mentioned  in  the  deed; 

(b)  for  actual   possession   of    the   land 
conveyed  by  the  deed  and 

(o)  for  the  recovery  of  the  amount 
which  the  defendant  had  recovered  under 
the  deed; 

It  was  held  in  that  oi.se  that  the  suit 
was  clearly  one  for  a  declaration  with 
consequential  relief  and  the  court-fee 
was  payable  under  S.  7  (iv)  (o),  Court-fees 
Aot.  That  auifc  WEB  of  onarae  a  Bnih  for 
A.  I.  R."  1934  All.  611=17  All.  7H~.  * 

A,  I.  R,  1999  All.  916=  JO  All.  610. 
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a  deolarafcioa  with  consequential  relief. 
The  question  to  be  decided  is  whether 
the  case  before  us  is  also  a  case  for  a 
declaration  with  consequential  relief. 
We  are  of  opinion  that  the  case  before  us 
is  not  a  case  for  a  declaration  with  con- 
sequential relief.  It  is  a  suit  for  posses- 
sion of  the  zamindari  shares  principally 
and  the  plaintiff  prays  in  the  alternative 
for  a  decree  for  the  cancellation  of  the 
mortgage-deed  in  question  also  In  the 
present  suit  the  real  relief  which  the 
plaintiff  claims  is  the  relief  for  posses- 
sion of  the  property  Where  the  plain- 
tiff claims  possession  of  a  certain  pro- 
perty and  it  is  skated  in  the  plaint  'that 
he  sues  for  possession  by  cancellation  of 
some  document  or  documents,  he  cannot 
be  considered  to  be  asking  for  two  reliefs 
separately.  The  Chief  Inspector  of 
Stamps  has  referred  also  to  a  case  deci- 
ded by  a  Judge  of  this  Court  in  Novem- 
ber 1925—  Sarju  v.  Sheoraj  (3).  We 
think  that  case  was  rightly  decided  by 
our  learned  brother  Misra,  J.  As  we 
find  that  the  present  suit  is  not  a  suit  for 
i  declaration  with  consequential  relief, 
we  hold  that  the  court-fee  paid  by  the 
plaintiff  is  sufficient.  We  should  like  to 
note  that  the  learned  counsel  on  both 
sides  agree  that  the  court-fee  paid  in 
this  case  is  sufficient  and  we  agree  with 
them. 

B  M./R.K.  Appeal  dismissed. 

(3)  A.  I.  R.  192G  Oudh  380. 
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MlSBA  AND  PULLAN,  JJ. 
Raqhunandan — Defendant— Appellant. 

Ram  Dai— Plaintiff— Respondent. 

Second  Rent  Appeal  No.  37  of  1928, 
Decided  on  4th  January  1929,  against 
decree  of  First  Addl.  Dist.  Judge,  Bara- 
banki,  D/-  6th  February  1928. 

(a)  Intereit  Act  (32  of  1839)— Agent  not 
ihown  to  be  appointed  under  deed  providing 
for  payment  of  iumi  realized  at  stated  time 
or  that  money  wai  demanded  from  him  in 
writing— Intereit  cannot  be  claimed. 

Where  it  is  Dot  shown  that  an  agent  wag 
appointed  under  deed  providing  payment  of 
Bums  of  money  realized  by  him  at  a  stated 
time  or  that  money  was  demanded  from  him 
in  writing  the  case  is  not  covered  by  the 
provisions  of  the  Interest  Act  (82  of  1889) 
and  the  prinoipal  is  not  entitled  to  claim  in- 
terest :  41  AIL  254,  Ref.  [P  421  0  2] 


(b)  Intereit — Agent  called  upon  to  render 
account  and  refining  to  do  to  is  liable  to. 
pay  interest. 

It  ia  a  settled  rule  of  all  Courts  of  equity 
that  an  accounting  party  may  under  certain 
circumstances  b?  charged  with  interest.  An 
agent  called  upon  to  render  accounts  refusing 
to  do  so  is  liable  to  pay  interest.  The  date 
of  demand  should  be  noted  in  such  oaaa 
Turnn  v.  Burlcin&haw,  15  W.  R.  753,  Ref. 

[P  421  G  2] 

Piarey  Lai  Verma — for  Appellant. 

Bisheshar  Nath  Snvastava — for  Res- 
pondent. 

Judgment — This  is  an  appeal  arising 
out  of  a  suit  for  rendition  of  accounts 
under  S.  108,  Cl.  5,  Oudh  Rent  Act,  22 
of  1886.  The  suit  was  brought  by  the 
plaintiff-respondent  against  the  defen- 
dant-appellant for  recovery  of  a  sura  of 
Rs.  2,725-5-9  on  account  of  principal  and 
interest  by  rendition  of  accounts  for  the 
years  1326  fasli  to  1331  fasli.  The 
plaintiff's  allegation  was  to  the  effect 
that  the  defendant  was  his  agent  and  in 
that  capacity  realized  the  money  on  his 
behalf.  Out  of  the  sum  .claimed  Rs 
1683-JO-9  was  on  account  of  principal 
and  Rs.  1,041-11  on  account  of  interest 
at  the  rate  of  1  per  cent  per  mensem 
calculated  from  the  end  of  every  fasli 
year  for  which  realization  had  been 
made 

The  defence  put  forward  by  the  appel- 
lant was  to  the  effect  that  he  was  not 
the  agent  of  the  respondent  but  had 
been  collecting  rent  in  the  capacity  of  a 
thekadar  under  a  thekanarna  executed  by 
one  Mathura  Prasad  the  former  lambar- 
clar  in  respect  of  the  entire  mahal  of 
which  collections  had  been  made.  The 
period  of  the  theka  was  alleged  to  have 
expired  in  1330  fasli  and  the  collections 
for  the  yeir  1331  fasli  were  alleged  to 
have  been  made  by  the  appellant  in  the 
capacity  of  a  cusharer,  his  own  sons 
who  were  joint  with  him  having  ac- 
quired in  that  year  a  share  in  tho 
mahal.  This  defepce  has  been  over- 
ruled by  both  the  Courts  below.  They 
have  held  that  the  alleged  theka  was 
never  put  into  force  and  the  revenue 
Courts  did  not  recognize  it  when  muta- 
>tion  was  sought  for  by  the  appellant  on 
the  basis  thereof.  In  that  view  of  the 
case  the  trial  Court  passed  a  decree  in 
favour  of  the  plaintiff-respondent  for  the 
sum  claimed  and  that  decree  baa  been 
upheld  by  the  learned  First  Additional 
District  Judge  of  Lucknow  at  Bara, 
Banki. 
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In  second  appeal  before  us  only  one 
point  has  been  raised  and  that  is  the 
point  relating  bo  interest 

We  have  heard  arguments  on  this 
point  at  some  length  and  are  of  opinion 
that  the  defendant-appellant  cannot  bo 
held  liable  to  piy  interest  until  it  be 
shown  by  the  plaintiff-respondent  that 
the  former  was  called  upon  by  the  latter 
to  give  account  and  that  he  refused  to  do 
so,  In  Lalman  v.  Chinta  Mam  (l)  it  was 
held  by  Piggot  and  Walsh,  JJ.  that  where 
money  is  recoverable  by  a  principal  from 
an  agent  as  having  been  received  by  the 
agent  on  the  principal's  behalf,  the 
agent  is  not  as  a  rule  liable  for  interest 
unless  by  virtue  of  an  express  agree- 
ment or  of  some  mercantile  usage.  The 
learned  Judges  observed  on  p.  256  as 
follows  : 

"The  only  grounds  upon  which  interest 
can  be  claimed  upon  such  a  sum  of  money 
when  the  liability  for  the  sum  ia  establish- 
ed are  to  be  found,  either  in  S.  73,  Contract 
Act,  illustration  (n),  or  in  tho  Interest  Aot 
(J'2  of  1839).  Illustration  (n)  deals  with  ex- 
press contract  by  one  person  to  pay  a  sum  of 
money  to  another  on  a  day  specified  and  pro- 
vides that  whatever  loss  the  obligee  can 
show  by  failure  to  pay  he  oan  only  recover 
interest  from  the  due  date  up  to  tho  date  of 
payment.  That  illustration  clearly  deals 
with  tho  breach  of  an  express  contract  and 
the  view  taken  in  Pollock's  Indian  Contract 
Act,  and  we  agree  with  it,  is  that  it  does  not 
intend  to  abolish  tho  ordinary  rule  or  to  su- 
persede tho  Act  of  183  J.  This  oaso  clearly 
does  not  come  within  that  illustration.  Aot 
32  of  18'J9  provides  that  interest  shall  be 
payable  upon  all  debts  or  sums  certain,  {pay- 
able at  a  certain  time  or  otherwise,  if  such 
debts  or  sums  be  payable  by  virtue  of  some 
writton  instrument,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment 
shall  have  been  made  in  writing,  ao  as  such 
demand  shall  give  notice  to  the  debtor  that 
interest  will  bo  claimed  from  the  dato  of  such 
demand  until  the  term  of  payment.  It  is 
not  suggested  that  the  case  comes  within 
that  provision.  That  Aot  goes  on  to  provide 
that  interest  shall  be  payable  in  -all  oases  in 
which  it  is  now  payable  by  law.  The  ques- 
tion, therefore,  remains,  whether  by  the 
general  or  common  law  interest  is  payable  in 
respect  of  such  a  transaction  as  this.  The 
rule  of  English  Common  law  was  that  inte- 
rest was  not  payable  on  ordinary  debts  un- 
less by  agreement  or  by  mercantile  usage,  nor 
could  damages  be  given  for  non-payment  of 
mere  money  debts." 

It  is  clear  from  the  facts  of  the  case 
before  us  that  no  express  agreement  to 
pay  interest  was  either  alleged  or  pro- 
ved ;  nor  was  any  evidence  given  of  any 
usage  or  village  custom .  In  the  absence 

(1)  [1919]  41  All.  254=49  I.  0.  G96="i7  A~ 
I*.  J,  169. 


of  such  evidence  one  other  ground  upon 
which  interest  can  be  claimed  is  under 
the  Interest  Aob  (32  of  1839)  which  pro- 
vides that  a  Court  has  to  allow  interest 
in  oases  where  certain  debts  or  sums  of 
money  are  payable  at  a  certain  fixed 
time  and  the  payment  is  not  made,  In 
suoh  cases  the  Court  has  power  to  al- 
low interest  in  cases  where  certain  debts 
or  sums  of  money  are  payable  at  a  cer- 
tain fixed  time  and  the  payment  is  not 
made.  In  such  oases  the  Court  has 
power  to  allow  interest  to  the  creditor 
from  the  time  when  suoh  debts  or  sums 
were  payable.  It  also  provides  that  if 
suoh  debts  or  sums  of  money  are  payable 
at  a  fixed  time  otherwise  then  by  virtue 
of  some  written  instrument  and  the 
payment  has  not  been  made,  the  interest 
may  be  awarded  from  the  date  fixed  for 
such  payment  provided  the  payment  of  it 
is  demanded  in  writing.  It  is  admitted 
that  the  case  before  us  is  not  covered  by 
any  of  those  provisions  embodied  in  the 
Interest  Aot  (32  of  1839)  since  it  is  not 
shown  that  the  defendant-appellant  was 
appointed  agent  on  behalf  of  the  plaintiff; 
respondent  under  any  deed  providing 
payment  of  sums  realized  by  him  at  a 
stated  time  or  that  money  was  demanded 
from  him  in  writing.  We  are  therefore 
of  opinion  that  under  the  provisions  of 
Act  32  of  1839,  the  plaintiff-respondent 
is  not  entitled  to  claim  interest. 

It,  however,  appears  to  us  to  be  a  set- 
tled rule  of  all  the  Courts  of  Equity  that 
an  accounting  party  may  under  cer- 
tain circumstances  be  charged  with  in- 
terest. In  Turner  v  Burkinshaw  (2), 
Lord  Chelmsford,  L.  C,  observed  : 

"It  is  the  duty  of  an  agent  Co  be  constantly 
ready  with  his  accounts.  But  this  must 
mean  that  tho  agent  must  be  r«ady  to  ren- 
dor  his  accounts  whon  they  are  demanded.  If 
no  demand  is  made  upon  him  it  is  the  simple 
case  of  an  agent  retaining  money  which  he 
ought  to  pay  over,  but  which  bo  has  nob  been 
required  to  pay  ;  and  there  is  no  case,  of 
which  I  am  aware,  under  suoh  circumstances 
without  anything  more,  the  agent  has  been 
made  to  pay  interest." 

It  would  thus  appear  that  if  .the  ap- 
pellant was  called  upon  to  render  ac- 
counts and  refused  to  do  so  he  would  be 
liable  to  pay  interest. 

The  learned  advocate  for  the  'respon- 
dent referred  us  to  para.  3  of  the  plaint 
where  an  allegation  was  made  to  the 
effect  that  tho  defendant  refused  to  pay 
the  amount  due  from  him  or  to  render 
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any  acoounts  in  respect  of  it  and  it  was 
contended  by  him  on  the  basis  of  this 
allegation  that  the  respondent  had  made 
a  demand  upon  the  appellant  to  render 
accounts  and  that  he  had  failed  to  do  so. 
There  is  no  doubt  that  this  allegation  is 
to  be  found  in  the  plaint  but  the  diffi- 
culty about  it  is  that  it  does  not  specify  as 
to  when  this  demand  was  made  and  with- 
out this  information  we  are  unable  to 
calculate  the  interest  which  ought  to  be 
awarded  to  the  plaintiff. 

It  was  next  contended  that  the  atti- 
tude of  the  defendant-appellant  through- 
out had  been  that  he  had  denied  the 
fact  of  his  agency  and  under  those  cir- 
cumstances ho  ought  to  be  presumed  to 
have  refused  to  render  accounts.  We 
are  of  opinion  that  we  cannot  make  any 
presumption  as  to  the  refusal  to  render 
accounts  at  any  period  prior  to  the  in- 
stitution of  the  suit.  The  refusal  em- 
bodied in  the  written  statement  would 
only  take  u&  to  the  period  when  that 
allegation  was  made  or  at  any  rate  when 
the  suit  was  instituted  It  cinnot  ob- 
viously, unless  there  is  any  evidence  to 
that  effect,  take  us  to  any  anterior  date 

The  learned  advocate  for  the  respon- 
dent next  urged,  and  we  think  rightly, 
that  the  plaintiff-respondent  had  been 
prevented  from  proving  a  specific  de- 
mand made  by  the  plaintiff  calling  upon 
the  appellant  to  render  acoounts  by  the 
attitude  which  the  defendant-appellant 
took  in  the  case.  His  contention  was  to 
the  effect  that  the  appellant  had  denied 
the  very  fact  of  agency  and  had  never 
taken  the  present  plea.  There  is  no 
doubt  that  this  is  true  and  in  order  to 
do  justice  in  the  case  we  are  of  opinion 
that  an  opportunity  should  be  given  to 
the  plaintiff-respondent  to  prove  as  to 
whether  he  made  a  demand  upon  the 
defendant-appellant  to  render  accounts, 
and  if  so,  when. 

We,  therefore,  send  an  issue  down 
to  the  lower  appellate  Court  to  the  fol- 
lowing effect  : 

Did  the  plaintiff-respondent  make  any 
demand  upon  the  defendant-appellant  to 
render  acoounts  in  respect  of  realiza- 
tions, and  if  so,  when  ? 

The  lower  appellate  Court  will  give 
opportunity  to  both  the  parties  to  pro- 
duce such  evidence  as  they  may  like  to 
produce  in  respect  of  this  issue.  The 
finding  is  to  be  returned  within  six 
weeks.  Parties  will  be  allowed  to  file 


objections  within  ten  days  from  the  data 
of  the  finding. 

B  M./H.K.  Case  remanded* 
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MISRA,  J. 

Jagannath  Singh — Plaintiff — Appel- 
lant. 

v. 

Gurcharan  Singh  and  others — Defen- 
dants— Respondents. 

Second  Appeal  No.  309  of  1928,  De- 
cided on  19th  November  1928,  from  de- 
cree of  Sub-Judgo,  Malihabad,  D/-  23rd 
May  1928. 

(a)  Hindu  Law — Alienation — Mortgage  by 
widow — Mortgagee    must    prove    considera- 
tion independently  of  recitals. 

Recitals  in  a  deed,  though  binding  on  Iho 
partiioa  to  that  deed,  cannot  bo  considered  to 
be  binding  upon  thud  parties,  who  are  not: 
in  any  way  connected  with  the  deod 

[P  423  C  11 

Whoro  creditor  seeks,  under  a  mortgage 
executed  by  a  widow,  to  recover  money  from 
the  reversioncrs,  it  is  'necessary  for  him  to- 
establish  tho  pausing  of  consideration  inde- 
pendently of  the  iccitala  contained  in  the 
deed  itself.  [P  423  C  1] 

(b)  Hindu  Law— Debt s— Necessity  —  Pay- 
ment of   decree  for  arrears    of    rent     is    not 
by  itself  necessity. 

Tho  payment  of  a  decroo  for  arrears  of  rent 
cannot  by  itself  bo  considered  to  bo  legal 
necessity,  unless  there  is  evidence  to  show 
that  the  widow  had  no  means  to  pay  that 
decree  .  1<J  C.  W.  N.  313  ;  11  M.  I.  A.  241 
(P.  C.)  ,  30  CaL.  5,30  (P.  C.)  ,  10  C,  \V.  N. 
1070  and  17  C.  W,  N.  337,  Foil.  [P  4'23  C  2] 

M .  L.  Saksena — for  Appellant 
G  C.  Sinha — for  Respondent  1. 

Judgment. — This  appeal  arises  oub 
of  a  suit  in  which  the  plaintiff  appel- 
lant seeks  to  recover  his  money  by  sale 
of  the  mortgaged  property.  Tho  facts 
of  the  case  are  that  one  Mt.  Menda  in- 
herited certain  property  from  her  hus- 
band Narain  Singh,  On  1st  November 
1909  she  executed  a  mortgage  in  respect 
of  a  portion  of  that  property  which  con- 
sists of  house  No  17  situate  in  village* 
Lachha  Khera,  district  Unao,  in  favour 
of  plaintiff  appellant  Jagannath  Singh 
for  a  euru  of  Kg.  99.  The  present  suit 
has  been  brought  by  the  mortgagee  ap- 
pellant to  recover  the  money  due  on  the 
basis  of  that  mortgage.  Mt.  Menda  died 
somewhere  in  the  year  1913  and  the 
defendants  respondents  are  the  rover- 
sioners  of  her  husband.  The  present 
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suit  was  instituted  in  April  1927.  The 
suit  was  resisted  by  the  defendants  res- 
pondents on  two  grounds,  among  others 
that  no  consideration  passed  under  the 
deed  and  even  if  it  did  pass  it  was  not* 
justified  by  legal  necessity .  The  learned 
Munsif,  North  Unao,  who  tried  the  suit 
came  tf  the  conclusion  that  the  deed 
was  for  consideration  but  was  justified 
by  legal  necessity  only  to  the  ex- 
tent of  Es,  64-4-3  which  amount  accord- 
ing to  his  finding,  had  been  borrowed  by 
Mt.  Menda  from  the  appellant  for  the 
payment  of  a  rent  decree  obtained  by 
the  superior  proprietor  Kunwar  Baha- 
dur against  her.  The  decree  for  the  said 
amount  with  proportionate  costs  was 
passed  in  favour  of  the  plaintiff  appel- 
lant on  18th  July  1927. 

On    appeal   against    this   decree     the 
learned  Subordinate  Judge    of    Maliaha- 
bad  has  taken  a  different  view.     lie    has 
held  that  the  passing    of    the   considera- 
tion under  the  deed  in  suit  has  not    been 
established  and  even  if  that    be   hold  to 
have  been   proved  it  was  not  established 
that  the  money  had   been   borrowed   for 
legal  necessity.     It  was  observed  by    the 
learned  Subordidate  Judge  that   it   had 
not  been  proved  that    it    was    necessary 
for  the  widow  to  •  borrow    this    sum    for 
the  payment  of  the  decree  for  arrears    of 
rent    obtained    against    her.     He    there- 
fore accepted  the  appeal    and    dismissed 
the  plaintiff's  suit  by    hia    decree    dated 
23rd  May  1928.     In  second  appeal   it   is 
contended  before   me    that    the   learned 
Subordinate  Judge  was  not  right  in  hold- 
ing that    the    payment    of    consideration 
was  not  established  and  that  the    money 
borrowed    by   Mfc.    Menda  was   justified 
by  legal    necessity.     I    have    heard   the 
arguments  in  this  case  at  length    but    ib 
appears  to  me  that  the    plaintiff    appel- 
lant's case  must  fail  on  both  points.     As 
to  the  passing  of  consideration,  there    is 
no    independent     evidence    besides    the 
recital  in  the  mortgage-deed.   It  is  a  set- 
tled rule  of  law  that   the  recitals   in  a, 
deed  though  binding  on    the    parties  to 
that  deed,    cannot    be  considered    to   be 
binding  upon  third  parties  who    are    not 
in  any    way    connected   with   the  deed, 
and  in    order    to    establish   that   consi- 
deration   passed    under    that     deed     it 
would  be  necessary  for  a  creditor    seek- 
ng  to  recover  money    under     that    deed 
to  establish  the  passing  of    suoh  consi- 
deration independently    of   the    recitals 


contained  in  the  deed  itself.  It  is  ad 
mitted  by  the  larned  advocate  for  the 
appellant  that  there  is  no  evidence  on 
the  record,  apart  from  the  recitals  in 
the  deed  of  mortgage^  which  could  es- 
tablish the  passing  of  the  consideration, 
Under  those  circumstances  I  am  com- 
pelled to  agree  with  the  learned  Sub- 
ordinate Judge  that  the  payment  of  the 
consideration  is  not  established 

As  to  the  legal  necessity,  I   also   agree 
with  the   opinion    of   the    learned  Sub- 
ordinate    Judge      It  haa    been   held    in 
several  cases  decided  by  their   Lordships 
of  the  Privy  Council    and    by   the   High 
Courts  in  India  that  the    payment   of   a 
decree  for  arrears  of  rent    cannot   by   it- 
self be  considered  to    be   legal    necessity 
unless  there  is    evidence   to    show    that 
the  widow  had  no     means    to  pay  that 
decree   and    that    the     borrowing     was 
necessary  in  order  to  discharge  the  debt 
which    if   not    discharged,    would    have 
resulted  in  the  sale    of  the   property    in 
her  hands  and  which  she    has    inherited 
from  her  husband.     It  this  were  not   the 
rule  of  law  it  would  be  open  to  a  widow 
to  appropriate  the  entire  profits    of    the 
property  for  her  own  use  and  benefit  with- 
out paying  rent  or  revenue  which  is    ac- 
tually   charged    on  the    profits  accruing 
from  the  property      A  Hindu  female  can- 
not be  considered  to    be    entitled,  while 
she  is  in  possession  of  the    property    in- 
herited by  her,  to  appropriate  the    groEg 
profits  of  the  property  and  to  throw    the 
burden  of     the    payment    of   legitimate 
charges  like  those   of   rent    and    revenue 
upon  the  reversioners      I  am  of    opinion 
that  she  ia  only  entitled  to  the  net   pro- 
fits of    the   property    which    might    re- 
main   in  her  hands    after    the   payment 
of  the  Government  revenue    or  the   rent 
as    the  case    may    be    which    she  must 
pay  in  order  to    continue    in    possession 
of    the    property    inherited   by    her.     I 
would  in   this   connexion  refer   bo    two 
rulings  of  their  Lordships    of    the  Privy 
Council   reported    in    Nugenderchunder 
Ghose  v.  Kamince  Dossee  (1)  and    Jibau 
Krishna  Boy  v.  Brojo  Lai  Sen   (2)    and 
three  oases  of  the  Calcutta    High    Court 
reported    in    Mahomed     Sadat    AH    v. 
Hara    Sundan   (3),    Direswar   Das   v. 

(1)  [18GG]   11  M.  I.  A.    241=9    W.    R.    17=2 
Slither  77=2  9ur.  275  (P.  C.), 

(2)  [1903]  30  Gal.  550=30  I.    A.    81=8    Sar. 
444  (P.  0.). 

(3)  [Wia]  160.  W.  N.    1070=151.0.351. 
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Kamal  Kumar  (4),  and  Rameswar  Man- 
dal  v.  Provabati  Debi  (5).  The  subject 
is  discussed  at  great  length  in  the  last 
case  by  a  Bench  of  the  Calcutta  High 
Court  consisting  of  Mookerji  and  Baioh- 
croft,  JJ.  It  has  been  held  in  the  last 
case  that  the  mere  fact  that  money  is 
raised  for  the  payment  of  rent  and  ap- 
plied for  that  purpose  is  not  sufficient 
to  prove  'legal  necessity.  The  appeal 
therefore  fails  and  is  dismissed  with 
costs. 

W  s  /R.K.  Appeal  dismissed. 


(4)  [1913]  17  C.   W.  N.  337=16,1.  0.  437. 

(5)  [1915]   19  0.  W.  N.  313=25    I.    G.    84=20 

0.  L.  J.  23. 
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WAZIR- HASAN,  J 

H.  Hunter  and  others — Defendants — 
Appellants. 

v 

Bam  Eat  an  and  others — Plaintiffs — 
Respondents. 

Second  Appeal  No.  18  of  1929,  Deci- 
ded on  31st  July  1929,  from  decree  of 
Sub-Judge.,  Barabanki,  D/-  21st  May 
19*8. 

Wajib-ul-arz  —  Entry  giving  right!  to 
plaintiff!  in  abadi  ha!  binding  force  even 
though  they  lose  proprietary  right. 

Where  the  wajibularz  records  the  rights 
of  the  plaintiffs  in  the  abadi  of  the  village, 
the  entry  to  tho  effect  that  no  tenant  can 
build  a  new  structure  in  tho  village  without 
the  permission  of  the  plaintiff,  has  binding 
force  even  though  the  plaintiffs  lose  tho  pro- 
prietary rights,  where  these  rights  in  the 
abadi  were  remnants  of  the  ancient  proprie- 
tary title  of  tho  villigs  which  was  for  a  period 
of  over  400  years  in  the  hands  of  the  plaintiffs1 
family.  [P  425  G  2] 

Bishambar  Nath — for  Appellants. 

A.  P.  Sen — for  Respondents. 

Judgment. — This  is  tbe  defendants' 
appeal  from  tbe  decree  of  tbe  Subordi- 
nate Judge  of  Bara  Banki  dated  4th  Oc- 
tober 1928,  affirming  tbe  decree  of  tbe 
Munsif  of  Ram  Sanebighat.  dated  21st 
May  1928. 

Tbe  subject  matter  of  controversy  in 
the  suit,  out  of  which  this  appeal  arises, 
is  a  certain  right  in  the  abadi  of  the 
village  Debipur,  Pargana  Haider-garb,  in 
the  district  of  Bara  Banki.  Defendant  1, 
Mr.  H.  Hunter,  has  succeeded  to  the  pro- 
prietary title  of  the  village  by  a  pur- 
chase at  a  public  auction  in  execution  of 
a  decree  against  the  late  taluqdar  of  the 


village.  The  other  defendants  are  oulti 
vators  residing  in  tbe  village  'of  Debi- 
pur and  have  recently  started  to  build 
a  structure  on  plot  84  comprised  within 
the  abadi  of  the  village.  The  plaintiffs' 
case  is  that  a  tenant  is  not  entitled  to 
construct  a  new  building  on  any  portion 
of  the  abadi  land  without  the  consent  of 
the  plaintiffs.  The  question  in  the  case 
therefore  is  as  to  whether  the  plaintiffs 
are  possessed  of  the  right  which  they 
claim. 

The  Courts  below  have  answered  this 
question  in  the  affirmative  and  after 
hearing  arguments  I  have  come  to  the 
conclusion  that  the  decision  arrived  at 
by  those  Courts  is  correct  and  should  be 
maintained.  Ex  facie  it  looks  some- 
what extraordinary  that  persons  who 
are  not  proprietors  of  the  village,  as  the 
plaintiffs  are  admittedly  not,  should 
have  a  right  to  interfere  with  the  pro- 
prietor's mode  of  enjoyment  of  lands  of 
which  he  is  the  owner.  One  of  such 
usual  modes  is  to  grant  permission  to 
tenants  to  build  houses  within  the  abadi 
site  of  the  village  either  gratuitously  or 
on  receipt  of  consideration.  In  this  par- 
ticular case,  however,  when  the  matter  is 
approached  with  care  and  in  the  light  of 
the  history  showing  the  vicissitudes  of 
title  in  respect  of  the  ownership  of  the 
village  the  extraordinary  nature  of  the 
proposition  disappears. 

According  to  the  narrative  recited  in 
that  portion  of  the  wajibularz  which 
relates  to  the  history  of  the  title,  the 
village  of  Debipur  was  originally  founded 
by  one  Debi  Pande,  who  was  admittedly 
a  remote  ancestor  of  the  plaintiffs  of  this 
suit.  Till  the  year  1249  fasli  both  the 
title  and  the  possession  of  the  village  re- 
mained with  one  Loka  Pande,  a  descen- 
dant of  Debi. ''In  the  year  1250  Fasli  the 
village  was  mortgaged  presumably  with 
possession  to  Chaudhari  Lutfullah,  the 
predecessor-in-interest  of  the  first  statu- 
tory taluqdar  of  the  village  Chaudhari 
Sarfraz  Ahmed.  Soon  after  the  mortgage 
the  village  was  incorporated  in  the  taluq- 
dari  qabuliat  of  Lutfullah,  a  fate  not 
uncommon  to  a  large  number  of  villages 
now  within  the  territorial  limits  of  most 
of  the  taluqa  in  the  provioe  of  Oudh. 
Finally  the  grant  of  the  sanad  by  the 
British  Government  at  the  resettlement 
of  the  province  after  the  confiscation  of 
1658  perfected  the  taluqdar's  title  in 
respect  of  the  village  of  Debipur.  It  is 
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quite  clear  from  the  record  of  the  case, 
however,  that  the  vestiges  of  the  'old 
title  in  the  Pandes  remained  "with  them 
and  I  am  happy  to  observe  that  at  the 
first  regular  settlement  of  the  village 
they  were  reconsidered  and  maintained 
by  the  then  taluqdar. 

It  appears  that  the  first  regular  settle- 
ment of  the  village  of  Debipur  was  effect- 
ed and  completed  in  the  year  1870-1871. 
At  that  time  the  he  id  of  the  Pande 
family  was  one  Sheo  Shankar.  In  the 
Courts  of  settlement  he  instituted  three 
claims  in  respect  of  his  rights  in  the 
village;  (l)  claim  for  a  certain  area  of 
sir  lands;  (2)  claim  for  rights  in  the 
abadi  lands  of  the  village  and  lastly  a 
claim  for  a  certain  number  of  groves. 
Undoubtedly  these  were  modest  rand  rea- 
sonable claims  and  equally  reasonably 
they  were  all  settled  amicably  with  the 
result  that  a  compromise  petition  was 
presented  to  the  Court  on  21st  January 
1871  in  the  matter  of  all  the  three 
claims.  In  the  present  case  we  are  con- 
cerned only  with  the  claim  as  to  the 
rights  in  the  abadi  of  the  village.  In  that 
behalf  the  petition  of  compromise  states 
that  Sheo  Shanker  shall  be  entitled  to 
under-proprietary  rights  in  one  bigha  of 
the  abadi  land  which  at  that  time  was 
designated  by  No.  2L7.  For  the  rest  of 
his  claim  in  the  abadi  the  compromise 
states  that  tho  plaintiff  withdraws  it  on 
condition  that  he  would  be  entitled  to 
re-agitato  it  in  a  Court  of  law  in  the 
event  of  an  interference  by  ejectment 
from  the  residential  house  by  the  taluq- 
dar (Ex.  B-4).  The  judgment  and  the 
decree  which  follow  give  effect  to  the 
compromise  (Exs.  B-5  and  B-2). 

It  is  argued  on  behalf  of  the  appellants 
that  the  effect  of  the  compromise  was  to 
extinguish  all  rights  of  the  Pandes  in 
the  village  abadi  except  that  of  residence 
in  the  house  then  in  their  occupation. 

This  interpretation  of  the  compromise 
is  not  to  my  mind  altogether  devoid  of 
plausibility  but  on  a  careful  considera- 
tion of  the  claim  and  the  grounds  on 
which  it  was  made  as  embodied  in  Sheo 
Shanker's  petition  of  16th  March  1870 
and  of  the  language  of  the  judgment  and 
the  decree  following  the  compromise  I 
have  come  to  the  conclusion  that  Sheo 
Shanker's  claim  of  rights  in  the  abadi  of 
the  village  was  withdrawn  from  the  cog- 
nizance of  the  Court  and  left  unadjudi- 
oated  upon  with  liberty  to  reagitate  it 


should  an  interference  with  his  existing 
rights  be  made  by  the  taluqdar  in  future; 
and  this  dispossession  from  residential 
house  was  to  be  reckoned  to  be  the  sym- 
bol of  interference.  I  realize  that  this  is 
the  right  interpretation  of  'the  records 
mentioned  above  when  I  come  to  consi- 
der the  terms  of  the  wajibularz  of  the 
village  presumably  prepared  after  the 
settlement  operations  had  been  concluded 
and  judicial  pronouncements  made  in 
respect  of  claims  of  title  in  relation  to 
the  village  of  Debipur  It  is  true  that 
Pandes  lost  the  village  but  when  the 
Record-of-Rights,  that  is  the  wajibularz 
came  to  be  prepared,  several  rights  be- 
sides the  rights  which  were  decreed  in 
favour  of  the  Pandes  by  the  settlement 
Court  came  to  be  recorded  in  their  favour 
and  the  record  was  accepted  as  correct 
and  valid  on  behalf  of  the  taluqdar  aa 
the  endorsement  by  the  Settlement  Offi- 
cer relating  to  the  verification  of  the 
wajibularz  shows.  The  wajibularz 
records  the  Pandes'  rights  in  the  manure 
and  the  scattered  and  stray  trees  of  the 
village  and  also  their  rights  in  the  abadi 
of  the  village.  These  rights  are  not  to 
be  deemed  to  have  been  created  for  the 
first  time  by  the  entries  in  the  wajibul- 
arz but  the  entries  in  respect  of  them 
must  be  taken  to  be  a  record  of  pre-exist- 
ing rights  The  interpretation  of  the 
entry  in  respect  of  the  Pandes'  rights  in 
the  abadi  of  the  village  is  not  in  ques 
tion.  It  is  agreed  that  according  to  that 
entry  no  tenant  can  build  a  new  struc- 
ture in  the  village  abadi  without  the 
permission  of  the  Pandes.  These  rights 
to  my  mind  are  as  I  have  already  said, 
remnants  of  the  ancient  proprietary  title 
of  the  village  which  admittedly  was  for 
over  a  period  of  100  years  in  the  hand? 
of  the  Pande  family.  In  this  view  of 
the  matter  the  argument  that  the  entry 
relating  to  the  rights  in  the  abadi  is  an 
entry  of  a  custom  and  that  the  said  cus- 
tom being  unreasonable  should  not  be  en- 
forced, need  not  be  considered  by  mo. 

The  last  argument  on  behalf  of  the  ap- 
pellant was  that  the  structure  in  ques- 
tion had  been  put  up  on  a  piece  of  land 
already  possessed  for  some  time  past  by 
the  tenants  defendants  and,  therefore  the 
right  upon  which  the  plaintiffs  rely  can- 
not be  exercised  in  respect  of  that 
structure.  This  argument  is  answered 
by  the  finding  that  the  encroachment  IB 
only  a  recent  one. 
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The  appeal  fails  and  is  dismissed  wibh 
costs. 

H  M  /.R.K.  Appeal  dismissed. 

#  #  A.  I.  R.  1929  Oudh  426 
Full  Bench 

STUART,  C.  J.,  WAZIR  HASAN  AND 
BAZA,  JJ. 

C  Cursatji — Judgment-debtor  —  Ap- 
pellant. 

v. 

Har  Govind  Dayal — Decree-holder — 
Respondent. 

Execution  Decree  Appeal  No.  80  of 
1928,  Decided  on  23rd  August  1929,  from 
order  of  Dist.  Judge,  Lucknow. 

**  Civil  P.  C.,  S.  135  (2)— Person  com' 
ing  to  appear  as  accused  in  criminal  case  is 
exempt  from  arrest  —  Money  paid  to  secure 
release  should  be  refunded  —  Civil  P.  C,, 
S.  144. 

Where  a  parson  is  ordarcd  to  appear  as  an 
accused  in  a  criminal  case  and  comes  from 
another  place  to  attend  the  Court,  ho  19  ex- 
empted from  arrest  under  8  135  (2)  and  such 
an  arrest  is  illegal.  Tho  immunity  from  ar- 
rest is  not  for  the  benefit  of  the  Court  but  for 
the  furtherance  of  public  interest  and  the 
better  administration  of  justice.  Tho  person 
arrested  13  entitled  to  a  refund  of  monoy 
which  he  paid  in  order  to  secure  his  release 
from  arrest  .  4  Mad  317,  Ref.  [P  42G  0  2] 

Ali  Muhammad — for  Appellant 
Opinion 

Stuart,  C  J. — In   this  reference  ib  is 
not  stated  explicitly  what  is  the  question 
which    is    referred    to    the    Full    Bench 
under  the  provisions  of  S.  14,    Local  Act 
4  of  1925.     But  it  would  appear  that  our 
opinion  is   asked    as  to    whether  the    un- 
reported  decision  in  S.  C.  Mitra  v.  Saj- 
3 ad  Husain  (Execution  of  Decree  Appeal 
No  61  of  1927)  state?   the  law    correctly. 
I  was  a  party  to  the  decision  of  that  ap- 
peal and  I  do  see  no  reason    to  doubt  the 
correctness  of  the  decision  of  the  Bench. 
But  the   present    case  appears    to  me    to 
stand  on  a.  somewhat  different  footing.  In 
BO  far  as    the    illegality  of    the   arrest    is 
concerned  the   position  of   the  appellant 
Cursatji  is  a  very  ebrong   one.     He   was 
ordered  to  appear  as  an  accused    in  a  cri- 
minal case  before  the  City  Magistrate  on 
28th    September    1927.     lie   came   from 
the  Indian  State  of  Bharatpur.     He  arri- 
ved in  Lucknow  on  20th  September  1927 
and  he  was  arrested   on    27th  September 
1927.     It  is  quite  clear  that  if  this  arrest 
had  been  allowed  to  remain  he  would  not 


have  been  able  to  be  present  in  person 
before  the  criminal  Court  on  28th  Sep- 
tember and  he  was  thus  clearly  exempted 
from  arrest  under  S.  135,  Civil  P.  C. 
"while  going  to  or  attending  such  tribunal 
for  the  purpose  of  the  case." 

His  arrest  was,  therefore,  illegal.  On 
the  second  point  I  see  120  reason  to  differ 
from  my  previous  view.  When  a  man  is 
arrested  illegally  and  in  order  to  save 
himself  from  the  consequences  of  the 
illegal  arrest  pays  up  a  sum  of  money  he 
should  be  put  in  the  same  position  as 
though  that  arrest  had  not  taken  place 
and  if  it  bo  possible  should  obtain  resti- 
tution Whether  in  the  particular  cir- 
cumstances of  the  present  case  he  will 
obtain  restitution  remains  to  be  seen. 
But  on  the  law  I  have  no  doubt.  This  is 
my  answer  to  the  reference 

Wazir  Hasan,  J. — My  answer  is  the 
same  as  given  by  the  Honourable,  the  Chief 
Judge.  The  privilege  given  to  a  person 
mentioned  in  S.  135  (2),  Civil  P.  C.,  of 
immunity  from  arrest  is  a  privilege  not 
appertaining  to  such  a  person  but  is  en- 
acted in  the  interest  of  tha  Court.  If  a 
person  is  summoned  to  attend  a  Court  in 
a  particular  case  and  ho  is  arrested  while 
he  is  going  to  or  attending  the  Court 
from  which  the  summons  issued  before 
the  date  on  which  ho  is  expected  by  the 
Court  to  answer  the  summons  6it  is  obvi- 
ous that  the  cases  before  the  Court  can- 
not proceed.  As  observed  by  Kernan,  J., 
in  Shiva  Bux,  In  the  matter  of  (l),  a 
party  whose  cause  is  in  the  lisb  is  privi- 
ledged  eundo,  morando  et  redundo.  Tha 
question  is  always  one  of  reasonableness. 
I  have  nothing  more  to  add. 

Raza,  J. — I  have  very  few  words  to 
add  to  the  judgments  which  have  already 
been  delivered  and  in  which  I  concur.  In 
my  opinion  the  exemption  conferred  by 
S  135,  Civil  P.  C.,  is  not  for  the  beneBt 
of  the  individual  but  for  the  furthering 
of  public  interest  and  the  better  admi- 
nistration of  justice.  The  exemption 
from  arrest  continues  during  such  period 
as  is  reasonably  occupied  in  going  to,  at* 
tending  at  and  returning  from  the  place 
of  trial.  My  answer  to  the  questions  re- 
ferred to  the  Full  Bench  for  decision  is 
thesime  as  given  by  the  Hon'ble  the 
Chief  Judge. 
II. M  /U.K.  Reference  answered. 


(1)  [1862]  4  Mad.  917. 
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STUART,  C  J.,  AND  BAZA,  J. 

M t.  Kalawati  and  others— Defendants 
— Appellants. 

v. 

Raghuraj  Singh — Plaintiff —  Respon- 
dent, j 

First  Appeal  No.  85  of  1928,  Decided 
on  29th  July  1929,  from  decree  of  Addl. 
Sub-Judge,  Sitapur,  D/-  25th  April  1928. 

afr  (a)  Hindu  Law — Joint  family — Separa- 
tion of  stepson  from  a  family  does  not  auto- 
matically separate  remaining  members  when 
they  choose  to  remain  undivided — Joint 
members  must  prove  that  they  continued  to 
be  joint — They  cannot  be  presumed  to  have 
separated. 

Where  a  stepson  separates  from  a  family 
consisting  of  himself,  his  father,  his  step- 
mother and  his  stop-brother,  his  separation 
does  not  automatically  separate  the  remain- 
ing members  of  the  family,  who  may  remain 
united.  It  has  to  bo  seen  whether  they  did  or 
did  nob  continue  to  be  joint.  Person  alleging 
that  after  separation  the  remaining  coparce- 
ners are  to  be  considered  as  a  joint  Hindu 
family  must  prove  that;  there  was  no  separa- 
tion among  the  remaining  mom  bora  originally 
and  whore  the  evidence  shows  that  they 
clearly  desired  to  live  together  and  did  con- 
tinuo  to  livo  jointly,  they  cannot  bo  deemod 
to  have  separated.  There  can  bo  no  question 
of  reunion  as  they  hid  navor  disunited.  A  I./t. 
19^4  P.  C.  120,  A.  I.  R.  1925  P.  C.  49,  A,  I.  R, 
1927  Oudh  149  and  A.  I.  R.  1927  Oudh  580, 
lief.  A.  I.  R.  1927  Oudh  489,  Dist.  [P  430  G  2J 

(b)  Land  Revenue  Act  (1901),  S.  Ill-No 
suit  lies  where  plaintiff  has  no  right  to 
object  to  separation  of  share  in  favour  of 
joint  family. 

Where  a  son  separates  from  a  joint  Hindu 
family  consisting  of  himself,  his  father,  his 
stepmother  and  his  utopbrother,  he  cannot 
have  any  right  in  revenue  proceedings  to 
object  to  Reparation  of  a  three-fourth  share  in 
favour  of  the  remaining  member  of  the  family 
who  chooso  to  remain  joint  and  a  suit  by  him 
on  quosliou  oE  title  should  not  be  entertained. 

[P  43J  G  1] 

A.  P.  Sen,  S.  C.  Das,  and  R.  P  Tn- 
vedi — for  Appellants. 

Ali  Zaheer,  Radha  Krishna  and  S.  N. 
Srivastava — for  Respondent. 

Judgment.— This  is  an  appeal  by 
Rftghubar  Singh,  his  wife  Kalawati  and 
his  minor  son  Raja  Bakhsh  Singh  against 
a  declaratory  deoree  granted  bo  Raghuraj 
Singh,  who  is  a  son  of  Raghubar  Singh 
by  a  wife  now  deceased  whom  he  married 
before  he  married  Kalawati.  It  is  neces- 
sary to  state  the  facts  leading  up  to  the 
present  suit  before  we  state  the  points 
foi  determination  in  the  appeal.  The 
facts  are  these.  In  the  year  1917  Raghu- 


raj Singh   the  present   respondent,   who 
then    stated  that  he  was   about  19  years 
of    age,    instituted    a    suit  for    partition 
against  his  father   Raghubar  Singh  and 
his    stepmother  Kalawati.     Raja  Bakhsb 
Singh    had  not    then    been   born.     It    is 
admitted  on  both  sides  that  at  that  time 
the    family    was  a   joint   Hindu    family 
governed  by  -the  Mitakshara  Law  consis- 
ting  of  Raghubar  Singh   the  father   and 
Raghuraj  Singh  the  son,  Kalawafci  having 
a     right     to    maintenance     and     nothing 
more.     Raghuraj  Singh  claimed  an  eight 
annas    share.     It   was  not    neeessary  for 
him  to   do  more  than  claim  a  share  as  a 
member  of    the  family,    but  he    added  in 
his    plaint    allegations  of  an   unpleasant 
character    against  '  his    father   asserting 
that  he  was  addicted  to  intoxication  and 
was   of  immoral    habits      The  plaint    ID 
the   suit  is  Ex.  5.  Raghubar  Singh    filed 
a    written   reply  in  which   he    asserted 
that  Raghuraj  Singh  was  a   minor  at  the 
time  of  the  institution  of  the  suit.     Ho 
further  asserted  that  Kalawati  was  preg- 
nant and    that    if   she    bore    a   son   th  e 
shares  in    the  family    would  be   altered, 
and  further    it  was  claimed  on    behalf  of 
Kalawati  that  she  would  be  entitled  to  & 
5  anna  4  pies  share  at   the  time  of  parti- 
tion. 

It  is  not  known  what  would  have) 
happened  if  the  suit  had  proceeded  to 
decision  on  the  merits  It  did  not  pro- 
ceed to  decision  on  the  merits  as  the 
parties  arrived  at  a  compromise  on  2nd 
August  1917  This  compromise  is  un- 
fortunately not  on  the  record  but  we  are 
informed  by  the  learned  counsel  for  the 
plaintiff-respondent  that  under  this  com- 
promise his  client  withdrew  his  claim 
to  partition  agreeing  that  the  family 
should  remain  joint,  in  consideration  of 
receiving  a  monthly  allowance  from  his 
father  and  in  consideration  of  having  his. 
debts  paid.  The  plaintiff-respondent  waa 
not,  however,  content  to  leave  the  matter 
as  decided  by  this  compromise  and  we 
find  that  in  1921  he  instituted  another 
suit  for  partition  By  this  time  Raja 
Bakhsh  Singh  had  been  born.  In  this 
suit,  again  alleging  the  existence  of  a 
joint  family  he  gave  as  its  members 
Raghubar  Singh  himself,  Raja  Bakhsh 
Singh,and  Kalawati,  Ra]a  B&khsh  Singh's 
mother.  Later  on  the  names  of  three 
daughters  born  to  Kalawati  were  added, 
There  is  no  dispute  as  to  the  fact  that 
these  girls  were  Kalawati's  daughters 
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and  the  plaintiff-respondent's  stepsis- 
ters. The  second  plaint  is  Ex.  7.  Here 
it  is  again  asserted  that  the  plaintiff's 
father  was  a  drunkard  and  of  licentious 
habits.  The  plaintiff  instituted  the  suit 
for  a  one-third  share  of  the  property.  A 
written  reply  was  put  in  on  behalf  of 
Raghubar  Singh,  Raja  Bakhsh  Singh  and 
Kalawati.  This  is  Ex,  8.  In  this  it 
was  stated  that  the  plaintiff's  share 
could  not  be  more  than  one-fourth  as 
Kalawati  was  entitled  to  a  one-fourth 
share.  In  the  plaint  Ex.  7  Kalawati's 
rights  were  ignored  but  there  was  no 
reason  given  to  show  why  they  were 
ignored.  The  learned  trial  Judge  quoted 
para.  9,  Ex  7,  as  afford  ing 'a  reason  for 
the  exclusion  of  Kalawati;  but  on  reading 
this  paragraph  it  is  clear  that  it  has  no 
reference  to  her.  The  paragraph  which 
is  very  difficult  to  understand  reads  as 
follows: 

"That  according  to  law  and  terms  of  tho 
•compromise  the  plaintiff  ia  entitled  to  get 
separate  possession  of  his  right  and  share 
after  dividing  the  family  property  which 
cornea  to  one-third  according  to  law  and 
custom,  because  defendant  1  should  get  one- 
third  share  by  way  of  maintenance  during 
hli  lifetime." 

Defendant  1  was  not  Kalawati  but 
Raghubar  Singh.  The  paragraph  is  not 
comprehensible,  but  it  does  not  apply 
to  Kalawati.  We  find  that  in  the  written 
statement  Ex.  8  the  claim  under  the 
Hindu  Law  of  Kalawati  is  asserted  in 
para.  20.  The  plaintiff-respondent  filed 
a  replication  Ex.  9  in  Which  he  stated 
that  the  paragraph  asserting  Kalawuti's 
claim  was  not  admitted  and  that  the 
answer  was  entered  in  para.  9  of  the 
plaint.  As  we  have  pointed  out  para.  9 
of  the  plaint  has  nothing  whatever  to  do 
with  the  subject.  Ex.  A-19  would  show 
that  the  plaintiff-respondent's  pleader 
when  asked  to  state  what  he  meant  by 
the  local  custom  stated  that  he  meant 
the  custom  prevailing  in  the  United 
Provinces  of  Agra  and  Oudh.  We  are 
unable  to  attach  any  meaning  to  this. 
He  further  stated  that  by  tribal  custom 
he  meant  the  custom  prevailing  in  the 
United  Provinces.  This  remark  is  equ- 
ally difficult  to  understand.  However 
we  have  this  much.  Ex.  A- 20  shows 
that  ten  issues  were  framed  and  the  fifth 
issue  (based  upon  pleadings  which  have 
not  been  revealed  to  UP)  said:  Is  the 
wife  of  defendant  1  excluded  from  a  share 
on  partition  by  any  local,  family  or 


tribal  custom?  This  would  appear  to 
show  that  the  plaintiff-respondent  then 
asserted  that  Kalawati  was  debarred 
from  a  share  under  some  unspecified 
custom.  Now  it  is  to  be  noted  that 
according  to  the  pleadings  and  according 
to  these  issues  the  defendants  intended 
to  fight  the  plaintiff's  case  largely  on 
the  ground  that  he  was  debarred  by 
having  entered  into  the  previous  com- 
promise from  applying  for  partition.  It 
is  impossible  to  say  what  would  have 
been  the  result  if  the  ca.se  had  been  deei- 
ded  on  the  merits  as  it  was  decided  by 
another  compromise.  This  is  Ex.  A-24, 
which  was  arrived  at  on  Hth  November 
1922. 

Under  this  compromise  the  defen- 
dants agreed  that  the  plaintiff  should 
receive  a  share  of  one-fourth  in  the  pro- 
perty to  be  divided  off  and  that  he  should 
further  receive  Rs.  1,600  in  cash  in 
respect  of  his  share  in  the  movable  pro- 
perty in  addition  to  such  movcables  as 
were  in  his  possession.  The  plaintiff- 
respondent  agreed  that  he  would  pay 
one-fourth  of  the  amount  due  under 
certain  mortgage  deeds  and  that  he  would 
pay  Rs.  2,500  out  of  Ra.  10,000  in  respect 
of  the  marriage  expenses  of  each  of 
his  stepsisters.  He  further  agreed  to 
pay  one-fourth  of  the  maintenance  due 
to  a  certain  Laohmin  Kuar.  There  is 
nothing  in  this  compromise  to  show  why 
the  plaintiff's  share  was  fixed  at  one- 
fourth.  He  had  claimed  one-third.  The 
other  side  had  said  that  under  the  law 
he  could  not  be  entitled  to  more  than 
one- fourth  but  had  further  asserted  that 
he  was  entitled  to  nothing.  It  is  by  no 
means  certain  that  he  obtained  anything 
like  a  one-fourth  share  in  the  moveables 
and  he  certainly  would  not  ordinarily 
have  been  liable  under  the  law  to  pay 
such  a  proportion  of  the  marriage  ex- 
penses of  his  stepsisters,  girls  who  were 
living  in  the  family  from  whom  he  had 
separated.  All  that  the  compromise 
standing  by  itself  establishes  is  that  the 
plaintiff-respondent  had  a  quarter  share 
divided  off.  Not  one  word  is  said  in  it 
as  to  the  relations  amongst  themselves 
of  Raghubar  Singh,  Kalawati  and  Raja 
Bakhsh  Singh,  The  family  property  had 
previously  been  entered  in  the  name  of 
Raghubar  Singh  alone  as  head  of  the 
joint  family.  After  the  compromise  the 
name  of  Rjghuraj  Singh  was  entered  in 
respect  of  one-fourth,  and  the  name  of 


1929 


MT.  EALAWATI  v.  RAGHURAJ  SINGH 


Oiidh  429 


Raghubar  Singh  remained  as  entered  in 
respect  of  three-fourths.  The  entries  in 
the  revenue  papers  hive  oE  course  no 
evidential  value  as  to  title,  but  they  are 
sufficient  to  show  that  the  revenue  autho- 
rities accepted  the  entry  of  the  name  of 
Haghuraj  Singh  in  respect  of  one-fourth 
of  the  property  and  retained  the  entry 
of  Raghubar  Singh's  name  in  respect  of 
the  remaining  three-fourths,  though  the 
responsibility  of  paying  the  land  revenue 
in  respect  of  the  whole  was  retained  by 
Raghubar  Singh. 

The  suit  out  of  which  the  present 
appeal  arises  has  come  into  being  in  the 
following  manner.  At  some  time  (ap- 
parently in  1927)  Raghubar  Singh  applied 
for  a  partition  of  the  throe-fourths  share 
standing  in  his  name  in  certain  villages. 
A  certain  Ghitrakhet  Singh  (who  has 
nothing  to  do  with  this  family)  also 
applied  for  partition  of  his  share  in 
certain  villages.  The  partition  applied 
for  was  partition  by  the  revenue  Courts 
under  Ch  7,  Land  Revenue  Act  (2  of 
1901).  In  the  .course  of  these  partition 
proceedings  Raghura]  Singh  took  an 
objection  on  the  question  of  title  to  the 
effect  that  the  recorded  proprietary  share 
of  Raghubar  Singh  included  the  share  of 
his  wife  Kalawati  and  his  son  Raja 
Bikhsh  Singh.  Retghuraj  Singh  was 
thereupon  ordered  under  the  provisions 
of  S.  Ill,  Act  3  of  1901  to  institute 
within  three  months  a  suit  in  the  civil 
Court  for  the  determination  of  the  ques- 
tion whether  the  recorded  proprietary 
share  of  Raghubar  Singh  included  the 
shares  of  his  wife  Kalawati  and  his 
minor  son  Raja  Bakhsh  Singh  and  the 
extent  of  the  shares.  The  present  suit 
was  accordingly  instituted  and  was  deci- 
ded en  25th  April  1928  in  favour  of 
Raghuraj  Singh  who  was  given  a  decla- 
ratory decree  to  the  effect  that  the  three- 
fourths  in  the  name  of  Raghubar  Singh 
was  held  as  follows: 

"One-fourth  by  Baghubar  Singh  separately. 
One-fourth  by  Raja  Bakhsh  Singh  separately, 
and  one-fourth  by  Kalawati  in  lieu  of  main- 
tenance." 

It  is  against  this  decree  that  the 
present  appeal  is  filed.  The  plaint  did 
not  assert  definitely  whether  the  three- 
fourths  share  in  the  name  of  Raghu- 
bar Singh  was  the  property  of  a  joint 
Hindu  family  consisting  of  himself 
and  his  son  Raja  Bakhsh  Singh  with 
his  wife  entitled  to  maintenance  or 


whether  it  was  held  in  separate  shares. 
But  on  the  subsequent  pleadings  it 
was  clearly  asserted  that  the  family 
of  Raghubar  Singh  and  his  son  Raia 
Bakhsh  Singh  was  not  a  joint  Hindu 
family.  The  plaintiff  Raghuraj  Singh 
asserted  that  after  his  separation  one- 
third  of  the  income  was  paid  to  Kala- 
wati and  two-thirds  was  retained  by 
Raghubar  Singh  and  Raja  Bakhsh  Singh. 
His  assertion  was  not  accepted  and  his 
evidence  was  disbelieved.  The  learned 
trial  Judge  has  said: 

"The  oral  evidence  on  the  record  shows 
that  alter  the  plaintiff's  separation,  the  defen- 
dants all  lived  in  one  and  messed  in  one, 
being  husband,  wife  and  son  from  that  wife. 
The  plaintiff  was  the  son  of  the  first  wife  a  ad 
so  a  discordant  element.  He,  therefore,  went 
out  leaving  behind  him  a  harmonious  family 
....  My  finding,  therefore,  on  this  issue  ia 
that  though  in  faot  the  three  defendants  con- 
tinued to  live  jointly  after  the  plamtift  had 
gone  out,  the  separation  of  the  plaintiff  was 
the  virtual  separation  of  the  defendants 
also." 

The  learned  trial  Judge  took  this 
position  on  the  ground  that  under  the 
law  as  it  stood  the  only  possible  con- 
clusion was  that  Raghubar  Singh,  Raja 
Bakhsh  Singh  and  Kalawati  had  so- 
par  a  bed  inter  so-  His  view  was  that 
though  they  had  not  separated  in  fact 
they  nevertheless  had  separated  in  law. 
The  learned  counsel  for  the  plaintiff-res- 
pondent  has  not  endeavoured  to  disturb 
the  conclusion  of  fact  that  Raghubar 
Singh,  R'lja.  Bakhsh  Singh  and  Kalawati 
had  continued  to  live  as  a  joint  Hindu 
family,  and  it  would  have  been  difficult 
for  him  to  do  so  in  face  of  the  evidence. 
Shankar  Bakhsh  Singh  has  sworn  that 
these  persons  are  members  of  a  joint 
Hindu  family  of  which  Raghubar  Singh 
is  the  karta.  When  asked  what  he 
meant  by  a  joint  Hindu  family  he  said 
that  he  meant  Raghubar  Singh,  his 
younger  son  and  Raghubar  Singh's  wife- 
lived  in  one  and  messed  in  one.  He 
also  said  this  because  leaving  out  Raghu- 
raj Singh's  one-fourth,  Raghubar  Singh, 
his  wife  and  his  other  son  possessed  hia 
remaining  property.  Kali  Charan  Pat- 
wari  deposed  that  in  respect  of  one 
village  Raghubar  Singh  made  collection* 
and  Raja  Bakhsh  Singh  and  Kalawati 
never  made  collections.  Har  Charaa 
Singh  another  patwari  stated  that  the 
same  conditions  prevailed  in  the  village 
in  whioh  he  was  patwari.  Raghuraj 
Singh  himself  said  that  Raghubar  Singb» 
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Raja  Bakhab  Singh  and  Eaghubar  Singh's 
wife  lived  in  one  house  and  messed 
jointly.  The  collection  of  rent  was  done 
at  Bighubar  Singh's  door  but  he  could 
not  say  on  whose  behalf.  He  subse- 
quently supplemented  the  statement  by 
raying  that  Baghubar  Singh,  his  wife 
and  Bd.ja  BakhsLi  Singh,  after  partition 
lived  in  one  and  messed  in  one  but  the 
money  of  their  shares  were  divided  after 
the  partition.  He  continued  that  his 
mother  was  separate  (he  meant  his  step- 
mother), his  father  was  separate  working 
as  manager  of  his  brother,  and  his 
brother  was  separate  in  ownership.  He 
thus  apparently  endeavoured  in  some 
way  to  meet  the  case  of  jointness  but 
clearly  failed.  Our  finding  is  clear. 

On  the  evidence  the  family  consists 
of  Bighubar  Singh,  Baja  Bakhsh  Singh 
and  Kalawati  and  all  the  outward  in- 
cidents of  the  family  are  the  incidents 
of  a  joint  Hindu  family  governed  by  the 
Mitakshara  Law.  Kalawabi  is  not  proved 
to  receive  any  separate  income  or  any- 
thing except  maintenance  by  the  family. 
Accepting  this  view  (which  is  the  view 
of  the  learned  trial  Judge),  how  can  his 
conclusion  be  supported  ?  He  bus  quoted 
a  large  number  of  cases  of  which  we  need 
only  refer  here  to  two  The  position  in 
a  joint  Hindu  family  governed  by  the 
Mitakshara  law  after  partition  has  been 
discussed  in  two  comparatively  recent 
judgments  of  their  Lordships  of  the 
Judicial  Committee.  One  is  Han 
Bakhsh  v  Babu  Lai  (1)  and  the  other  is 
Palant  Animal  v.  Muthuvenkatachala 
Moniagar  (2).  The  law  as  laid  down  by 
their  Lordships  decides  that  when  a 
separation  hd9  been  effected  between 
brothers  who  constitute  a  joint  Hindu 
family  governed  by  the  Mitakshara  Law, 
the  fact  of  such  separation  raises  no 
presumption  that  there  is  a  separation 
of  the  joint  family  constituted  by  one  of 
the  brothers  and  his  descendants.  It 
was  further  laid  down  that  the  filing  of 
a  plaint  claiming  partition  by  a  member 
of  the  joint  Hindu  family,  if  the  plaint 
bad  been  withdrawn  before  trial,  did  not 
result  in  the  family  being  separate  at  a 
later  date,  although  it  afforded  evidence 
that  an  intention  to  separate  had  been 
entertained  by  the  plaintiff.  It  was 
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further  laid  down  that  when  one  member 
of  a  joint  family  has  separated  an  agree- 
ment by  the  remaining  members  to  con- 
tinue undivided  may  be  inferied  from 
the  way  in  which  their  business  was 
carried  on  after  the  separation. 

Now  here  it  is  perfectly  clear  that  the 
manner  in  which  Baghubar  Singh,  Ba]a 
Bakhsh  Singh  and  Kalawati  have  carried 
on  their  business  after  the  separation  of 
Baghura]  Singh  is  very  strong  evidence 
of  their  intention  to  remain  undivided. 
The  learned  counsel  for  the  plaintiff-res- 
pondent has  urged  that  these  decisions 
have  no  direct  bearing  because  their 
Lordships  were  not  considering  a  case 
such  as  this  where  a  son  has  separated 
from  a  father  leaving  behind  him  that 
father,  that  father's  son  by  another  wife 
and  the  stepmother.  His  case  was  that 
the  authority  of  their  Lordships  was  to 
the  effect  that  in  such  circumstances  as 
these  it  must  be  considered  that  auto- 
matically not  only  did  the  stepmother 
separate  herself  from  her  husband  but 
that  the  minor  son,  here  a  child  of  some 
four  or  five  years  of  age,  incapable  of 
expressing  a  choice  himself  and  on  whose 
behalf  nobody  had  communicated  any 
desire  to  separate,  had  also  automati- 
cally separated  from  his  father.  We  do 
not  consider  that  there  is  anything  ic 
the  decisions  of  their  Lordships  which 
afforded  an  authority  for  such  a  propo- 
sition nor  can  we  find  anything  in  the 
Hindu  Liw  which  affords  authority  for 
that  view.  The  proposition  in  itaelf 
does  not  appeal  to  us  as  good  in  law  and 
thus  as  the  case  stands  we  have  no  hesi- 
tation in  finding  that  the  mere  separa- 
tion of  Baghuraj  Singh  did  not  automa- 
tically separate  the  remaining  members 
of  the  family  It  has  to  be  seen  whether 
they  did  or  did  not  continue  joint.  On 
the  evidence  they  clearly  desired  to  live 
together.  This  was  the  first  point  which 
was  discussed.  The  second  point,  how- 
ever, is  based  upon  a  finding  of  the 
learned  trial  Judge  which  is  in  the 
nature  of  the  finding  of  fact.  According 
to  him  on  the  pleadings  and  the  conduct 
of  the  parties  in  the  previous  litigation 
it  must  be  held  that  a  one-fourth  share 
was  granted  separately  to  Baghubar 
Singh,  a  one-fourth  share  was  granted 
separately  to  Baja  Bikhsh  Singh  and  a 
one-fourth  share  was  awarded  separately 
to  Kalawati  in  lieu  of  maintenance.  He 
has  argued  from  what  he  finds  in  the 
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pleadings  and  the  ooaducfc  of  the  parties. 
In  the  first  placa,  as  we  have  already 
pointed  out  he  has  drawn  an  inference 
from  para.  9  in  the  plaint  Ex  7  which  is 
based  on  a  confusion  between  Raghubar 
Singh,  the  defendant  of  whom  mention 
is  made  and  Kalawati,  the  defendant  of 
whoniy.  meat  ion  is  not  ma.de. 

His  main  argument  is  something  of 
this  character.  As  Kalawati  was  joined 
as  a  party  in  both  litigations  it  must 
be  taken  that  Righuraj  Singh  had  recog- 
nized her  right  to  a  share  in  event  of 
partition  and  was  endeavouring  to  pre- 
vent her  getting  one.  There  is  not  much 
force  in  this  argument.  The  mere  joining 
of  Kfilawafci  means  very  little  for  in  the 
second  proceedings  the  names  of  Kala- 
wati's  three  minor  daughters  were  en- 
tered as  parties.  They  certainly  had  no 
right  to  share  Their  names  were  ap- 
parently entered  in  order  to  open  the  way 
to  the  determination  of  the  expenses  of 
their  marriages.  The  next  argument  is 
this.  In  the  second  proceedings  the 
plaintiff  would  have  been,  entitled  to  a 
one-third  share  if  Kalawati  had  been 
ignored  and  the  general  law  applied,  and 
he  would  have  been  entitled  to  a  one- 
fourth  share  if  Kaliwati's  claims  were 
recognized  to  receive  a  one  fourth  share. 
The  learned  Judge  driws  a  conclusion 
from  this  that  Kalawati's  claim  must 
have  been  recognized.  An  attempt  is 
made  to  establish  these  facts  by  evidence 
but  the  learned  Judge  has  not  made 
reference  to  that  evidence.  The  evidence 
in  question  on  the  side  of  the  plaintiff- 
respondent  consists  only  of  his  own 
deposition.  He  said: 

"I  had  sued  for  one-third  bub  I  agreed  to 
one-fourth  ag  fcho  pleaders  said  one  share 
must  ba  given  to  the  mother,  ODG  share  to  my 
father  and  om  share  to  my  younger  brother. 
This  was  said  by  my  pleader  and  by  Pandit 
Ghand  Narayan,  pleader  for  defendants  1 
fco  3." 

"Gross-examined  :  My  pleader  waa  B, 
Narayan  Lai.  The  compromise  was  arranged 
in  Gourt  premises.  The  compromise  was 
settled  a  month  or  two  before  it  was  filed  in 
Gourt.  The  compromise  filed  in  Oourt  was 
the  compromise  arrived  at  and  it  was  written 
with  the  advice  of  pleaders.  .  .  .  When 
I  had  filed  my  plaint  of  the  partition  suit  my 
pleader  had  said  that  I  should  get  one-third. 
Subsequently,  at  the  "rat  compromise  my 
pleader  said  that  I  could  not  get  more  than 
one-fourth." 

Now  all  this  was  to  show  that  he 
reduced  his  share  from  one-third  to  one- 
fourth  in  order  to  provide  for  a  share  for 


Kalawati.  It  is  to  be  noted,  however, 
that  there  is  not  one  word  in  the  com- 
promise to  this  effect.  Further  there  is 
direct  evidence  against  this  statement. 
Raghubar  Singh  has  deposed: 

"fiaghuraj  Singh  had  brought  another  suit 
in  which  he  was  given  maintenance  from 
joint  family  funds.  He  was  given  Ra.  137-8-0 
per  mensem  as  allowance  for  maintenance. 
He  again  brought  a  suit  for  partition.  In 
that  suit  by  compromise  the  plaintiff  was 
given  one-fourth  and  the  rest  remained  with 
me,  Nobody  else  separated  at  the  time  of 
that  partition.  The  remaining  members 
of  the  family  remained  joint.  The  share 
of  nobody  else  was  determined.  No  share 
was  fixed  for  my  wi£e  Kalawati  or  for  Raja 
Bakhsh.  No  share  was  reserved  for  my  wife 
Kalawati.  There  was  no  talk  about  her  share. 
Even  now  my  family  is  joint.  Raja  Bakhsh 
Singh  is  seven  or  eight  years  of  age  now.  I 
have  got  five  daughters  DOW.  I  bear  the  ex- 
penses of  the  minor  son  and  of  the  daughters. 
I  am  bhe  karta  of  the  family.  I  make  col- 
lections of  the  12  annas  and  I  take  tho 
profit. " 

Cross-examined.  The  plaintiff's  share  was 
determined  as  one-fourth  without  any  cal- 
culation. The  plaintiff  agreed  to  take  that 

share  and  it  was  given  him The 

one  quarter  share  given  to  the  plaintiff  in  his 
second  suit  was  not  given  on  tho  understand- 
ing that  my  share  was  one-fourth,  my  second 
son's  share  one-fourth,  my  wife's  share  one- 
fourth.  The  plaintiff  was  the  eldest  son  and 
he  was  given  one  or  two  villages  for  his  sub- 
sistence as  was  tho  practice  in  our  family  and 
amongst  the  Thakurs.  The  plaintiff  agreed 
to  take  one-fourth  and  he  was  given  one- 
fourth.  In  the  second  suit  the  plaintiff  claim- 
ed one-third Tho  partition  took 

place  with  mutual  consent.  Tho  compromise 
in  the  second  suit  wad  also  arranged  with  the 

advice  of  my  pleaders Q.     Can  you 

give  any  reason  why  the  plaintiff  s  share  was 
fixed  at  one-fourth  lu  tho  compromise  of  the 
second  partition  suit  ?  A.  The  plaintiff  was 
asking  for  much  more  and  I  was  giving  much 
less.  By  and  by  it  was  settled  that  plaintiff 
should  be  given  one-fourth." 

There  was  also  a  man  Anrudh  Singh 
who  said  he  was  present  at  the  time  and 
supported  this  statement.  It  was  argued 
against  the  acceptance  of  the  evidence  of 
these  two  witnesses  that  Bighubar  Singh 
had  said: 

11  Nobody  got  the  dispute  between  me  and 
the  plaintiff  settled.  I  and  he  settled  the 
the  dispute.  I  had  not  named  anything  spe- 
cially which  I  was  offering.11 

But  Anrudh  Singh  has  said  that  he 
got  the  compromise  brought  about. 

We  do  not  find  that  there  was  real 
discrepancy  between  these  statements. 
Anrudh  Singh  was  a  friend  of  the  par- 
ties. He  happened  accidentally  to  be 
present  in  the  Oourt  precincts  while  the 
question  was  being  discussed.  Accord- 
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ing  to  his  statement  be  interposed  in 
favour  of  a  settlement.  He  added  to  his 
statement: 

"  The  plaintiff  of  his  own  accord  said  that 
he  should  he  given  one-fourth.  At  first  he 
was  demanding  more.  Raghubar  Singh  said 
he  would  give  nothing.  Plaintiff  was  at  first 
demanding  one-third.  I  can  give  no  reason 
why  plaintiff  agreed  to  take  one-fourth.  It 
was  hia  will." 

We  see  no  reason  why  the  evidence  of 
Baghubar  Singh  and  Anrudh  Singh 
should  not  be  accepted  against  the  un- 
supported evidence  of  Bag hu raj  Singh. 
These  two  men  deposed  that  the  matter 
was  settled  by  a  process  of  haggling.  The 
son  asked  a  third:  the  father  offered  no- 
thing. Finally  they  settled  at  a  quarter. 
There  does  ngfc  appear  to  have  been  any 
discussion  as  to  the  rights  of  the  parties 
under  the  law  This  sounds  the  most 
probable  way  of  arriving  at  a  compro- 
mise. According  to  Baghubar  Singh 
pleaders  were  present  but  the  settlement 
was  left  to  the  parties.  This  evidence 
stands  unsupported  by  the  evidence  of 
pleaders  When  Baghuraj  Singh  produ- 
ced his  evidence  Baghuraj  Singh  or  uld 
have  called  his  own  pleader  to  contra- 
dict the  previous  allegations  He  did 
not  do  so.  Now  it  appears  to  ua  that 
the  conclusion  that  the  matter  was  set- 
tled by  pure  bargaining  and  haggling 
apart  from  any  recourse  to  claims  under 
the  Uw  is  supported  in  a  variety  of  ways. 
In  the  first  place  if  the  compromise  had 
been,  as  the  plaintiff-respondent  suggests, 
a  compromise  based  on  the  provisions  of 
the  Mitakshara  whereby  it  was  settled 
that  Baghubar  Singh  was  entitled  to 
one-fourth,  Baja  Bakhsh  Singh  was  en- 
titled to  one-fourth,  Kalawati  was  entit- 
led to  one- fourth  in  lieu  of  maintenance 
and  Baghuraj  Singh  to  the  remaining 
one-fourth,  why  were  not  these  particu- 
lars entered  in  the  compromise?  They 
were  not  entered  in  the  compromise.  In 
the  second  place  as  far  as  we  can  gather 
Baghuraj  Singh  did  not  receive  a  quarter 
share  in  the  moveables.  He  appears  to 
have  received  less 

In  the  third  place  Baghnraj  Singh  con- 
sented to  pay  Bs  7,500  towards  the  mar- 
riage expenses  of  his  stepsisters.  This 
appears  to  have  made  a  reduction  in  his 
share  which  was  not  justified  by  the 
ordinary  law.  When  we  have  it  that 
the  most  natural  way  in  which  to  con- 
duct the  terms  of  this  promise  would 
have  been  by  bargaining  and  haggling, 


when  we  have  it  that  the  compromise 
contains  no  specification  of  the  shares  of 
Baghubar  Singh,  Kalawati  and  Raja, 
Bakhsh  Singh,  when  we  have  it  that 
those  three  persons  have  continued  to 
live  as  a  joint  Hindu  family  ever  since, 
we  find  the  conclusion  to  be  that  Baghu- 
raj Singh  took  as  much  as  he  thought  he 
would  get  without  further  trouble  and 
that  the  remainder  was  left  joint  family 
property.  The  learned  trial  Judge  ap- 
pears to  us  to  have  fallen  into  error  in 
assuming  that  if  the  case  had  been 
fought  out  to  a  legal  decision.  Ragburaj 
Singh  would  necessarily  have  obtained  a 
decree.  Hie  father  Baghubar  Singh  had 
said  from  the  very  beginning  that  Ba- 
ghuraj Singh  was  estopped  from  bring- 
ing the  case  owing  to  his  conduct  in  the 
previous  litigation.  We  express  no  opi- 
nion as  to  whether  that  plea  was  a  good 
plea  or  a  bad  plea.  It  has  not  been  deci- 
ded. We  are  in  no  position  to  assume 
what  would  have  been  the  result  of  the 
litigation  if  the  suit  had  been  decided 
on  the  merits  .  The  suit  might  well  have 
gone  up  to  their  Lordships  of  the 
Judicial  Committee  for  the  point  was 
a  point  which  could  have  been  a  point 
of  difficulty  and  the  valuation  was 
Rg.  50,000.  But  once  it  is  taken  into 
account  that  there  were  points  of  diffi- 
culty in  the  case,  that  the  litigation 
might  be  protracted  and  that  Raghuraj 
Singh  might  not  have  been  in  a  position 
to  find  funds  for  protracted  litigation 
why  should  it  be  assumed  (as  the  learned 
Judge  has  apparently  assumed,  for  we 
do  not  find  that  he  accepted  Raghuraj 
Singh  as  telling  the  truth  on  the  sub- 
ject) that  it  must  have  been  intended  to 
award  a  quarter  share  to  Kalawati  in 
lieu  of  her  maintenance?  We  find  that 
there  is  no  justification  for  this  view. 

We  return  once  more  to  the  law  on  the 
subject.  We  have  already  discussed  the 
decisions  of  their  Lordships  of  the  Judi- 
cial Committee  in  Hari  Bakhsh  v.  Babir 
Lal(l]  and  Palani  Ammal  v.  Muthii- 
venkatachala  Moniagar  (2).  We  refer 
now  to  three  decision?  of  this  Court: 
Deputy  Commissioner  of  Partabgarh  v. 
Sheo  Nath  (3)  and  Sarju  Prasad  Singh 
v.  Nandgopal  Singh  (4).  The  second 
laid  down: 

11  That  when  it  is  proved  that  one  member 
of  a  joint  Hindu  family  baa  separated  from 

~(3J~Ari7B.  1927  Oudh  149=2Tuok.  459. 
(4)  A.  I.  B.  1997  Oudh  580. 
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bis  ooparconers,  a  person,  who  subsequently 
alleges  that  the  remaining  coparceners  aro  bo 
be  considered  a  joint  Hindu  family  among 
themselves,  must  prove  one  of  two  things.  He 
muit  either  prove  that  there  was  no  separa- 
tion among  tho  remaining  members  originally 
or  ho  must  prove  that  there  has  been  a  sepa- 
ration followed  by  subsequent  reunion. 

11  Under  tho  Mitakshara  Law  there  ifl  a  pre- 
sumption when  one  coparcener  separates  from 
tho  others  that  tha  latter  aro  separated  and 
any  agreement  among  the  remaining  mem- 
bers of  a  joint  family  to  remain  united  or  to 
reunite  must  be  proved  like  any  other  fact." 

The  last  decision  is  M t.  Menda  Kuer 
v.  Mirtunjai  Balchsh  Singh  (5).  This 
is  the  decision  to  which  the  learned 
Judge  has  referred  as  1  Luck.  Cases 
p  516.  He  considered  that  this  decision 
supported  his  view.  We  are  unable  to 
find  tl^at  it  supported  his  view  in  any 
way  and  his  conclusion  that  though  in 
fact  the  throe  defendants  continued  to 
live  jointly  after  the  plaintiff  had  gone 
oufc  tho  separation  of  tho  plaintiff  im- 
plied the  virtual  separation  of  the  defen- 
dants inter  se  is  not  borne  out  Apart 
from  anything  else  there  is  strong  evi- 
dence from  their  conduct  that  they  had 
not  separated  and  had  continued  to  live 
jointly  As  they  continued  to  live  joint- 
ly there  is  no  question  of  reunion  They 
had  never  disunited.  The  position  of 
Mb.  Kalawati  is  exactly  the  same  as  the 
position  of  any  wife  in  a  Hindu  joint 
family  She  is  entitled  to  maintenance. 
Nothing  separate  has  been  assigned  to 
her  for  maintenance.  In  any  circum- 
stances it  would  be  difficult  to  see  what 
right  the  plaintiff  could  have  in  revenue 
proceedings  to  object  to  tho  separation 
of  the  three-fourth  in  favour  of  a  family 
which  alleged  itself  to  be  a  joint  family. 
We,  therefore,  allow  this  appeal  and 
direct  that  the  plaintiff-respondent's 
suit  stand  dismissed  The  plaintiff-res- 
pondent will  pay  his  own  costs  and  tha 
costs  of  the  opposite  parties  in  both 
Courts.  The  defendants  will  receive  one 
set  of  costs. 


R  M./R.K. 


Appeal  allowed. 


(5)  A.  I,  R.  1927  Oudh  499=>3  Luck.  220, 
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PULLAN,  J. 

Sat     Narain      Misir     and     another — 
Plaintiffs — Appellants, 
v. 

Deputy  Commissioner ,  Manager,  Court 
of  Wards,  Ajodhia  Estate — Defendant — 
Respondent. 

Second  Appeal  No.  102  of  1929,  De- 
cided on  23rd  August  1929,  against  de- 
cree of  Sub- Judge,  Sultanpur,  D/-  17th 
December  1928. 

(a)  Oudh  Rent    Act,    S.  3    (8)— In    mil  Jor 
under-proprietary    rights     claim    cannol    be 
put  to  agricultural  land. 

Plaintiffs  suing  for  under-proprietary  cz; 
other  possession  of  certain  plots  against  tbp 
taluqdar  can  have  no  claim  as  to  agricul- 
tural land.  They  can  sot  adverse  possession 
but  such  adverse  possession  ia  only  that  of  f» 
tenant  and  the  moro  faot  that  they  were  icii- 
morly  village  zammdars  dooa  not  give  them 
any  title.  [P  433  G  2,  P  434  C  J] 

(b)  Oudh    Rent    Act,     S.    3    (8)— Exclusive 
right  of  fishing  does  not     convey    under  pro- 
prietary right  to  land  below  tank. 

An  exclusive  right  of  fishing  in  a  tank  doftfl 
not  amount  to  ft  right  in  the  land  below  tbe 
water  and  plaintiffs  possessing  such  rigbto 
are  not  entitled  to  be  considered  as  undei- 
proprietors  of  that  land.  [P  434  0  1] 

•  (c)  Adverse  possession — Under- proprietois 
—  It  is  not  necessary  to  prove  actual  litiga- 
tion with  taluqdar. 

To  prove  adverse  possession  it  is  nob  necbg- 
aary  that  there  must  have  been  htlgatipn  on 
the  subject  between  the  taluqdars  and  tbq 
claimant.  It  is  sullioienb  if  it  is  proved  thafc 
the  title  IB  entirely  opposed  to  the  interests  cl 
the  talaqdar  and  that  tho  latter  being  awaJe 
of  the  titlo  has  stood  by  and  done  nothing. 
Where  tho  claimants  establish  that  they  got. 
under-proprietary  rights  under  a  sale  which 
has  not  been  contested  by  the  taluqdar,  they 
aro  entitled  to  the  rights  claimed  :  A.  I.  ft* 
1919  P.  C.  G2,  Ref  ;  A.  I,  R.  1927  Oudh  143, 
Dint.  [P  434  C  2] 

Naimullah — for  Appellant. 
H  K  Ghosh — for  Respondent. 
Judgment.— This   is  a  plaintiff's  ap- 
peal   in  a  suit    for   under-proprietary  or 
other  possession  of  certain  plots   agaipsti 
the  taluqdar.     The   plaintiffs  were   ejec- 
ted   from   some  numbers  by  the  revenqp 
Court    and   they  then  brought  this    sujb 
in  respect  of  these   numbers   and  certain 
others      The  suit  was  entirely  dismissed 
by  the  Court  below.     The  numbers 
be   divided    into    three   groups ;   the  o 
Nos.  624  and  476  are  tanks,   No.  452  is 
grove   and  the  other  numbers  are 
cultural    land      As    to    the    latter, 
plaintiffs  have  no  claim.     They  can  puJy 
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set  up  at  beat  adverse  possession,  bub 
such  adverse  possession  is  only  that  of  a 
tenant,  and  the  mere  faot  that  they  were 
formerly  village  zamindars  does  not  give 
them  any  title. 

As  to  the  tanks  it  was  never  denied  by 
the  defendant  that  the  plaintiffs  had  an 
exclusive  right  of  fishing  in  these  tanks. 
This  is  the  only  right  which  was  con- 
ceded to  the  predecessor-in-title  of  the 
plaintiffs  by  tlio  settlement  decree  of 
1872.  An  exclusive  right  of  fishing  does 
not  amount  to  a  right  in  the  land  bolow 
the  water,  and,  in  my  opinion,  the  plain- 
tiffs are  not  entitled  to  be  considered 
nnder-propriotor9  of  that  land,  although 
had  their  claim  to  an  exclusive  right  to 
fishing  in  the  water  been  contested  they 
would  no  doubt  have  been  able  to  obtain 
a  declaration  in  their  favour  in  accord- 
ance with  the  settlement  decree.  But  as 
their  right  was  not  denied,  I  agree  with 
the  Court  below  that  they  were  not  en- 
titled to  any  decree  of  thin  nature. 

There  remains  No.  452,  now  No.  484. 
At  the  time  of  the  settlement  decree  of 
1872  the  plaintiff's  predecessor  Bhawani 
Prasad  obtained  an  entry  in  his  favour 
as  to  throe  out  of  four  groves,  one  of 
which  was  No.  452,  but  later  the  decree 
was  amended  in  the  year  1877  when  it 
was  ordered  that  the  number  not  granted 
to  Bhawani  Prasad  was  No.  452  which 
was  entered  as  belonging  to  one  Bhandan 
Pande.  Who  Bbandan  Pande  was  is  not 
known,  but  he  was  described  as  a  stran- 
ger and,  therefore,  he  could  not  have  been 
a  member  of  the  plaintiff's  family.  The 
plaintiffs,  therefore,  were  unable  to  prove 
that  No.  452  belonged  to  them  from  the 
time  of  the  settlement  decree  and  they 
had  to  fall  back  on  the  second  plea 
which  was  raised  in  the  plaint  in  res- 
pect of  all  the  numbers,  namely  a  plea  of 
adverse  possession.  The  lower  Courts 
have  not  done  justice  to  the  evidence  on 
this  subject.  It  is  proved  that  at  the 
time  of  the  new  settlement  in  1893  this 
grove  was  described  as  being  in  the  pos- 
session of  a  mortgagee  from  the  mort- 
gagor Bhawani  Prasad.  Consequently, 
in  spite  of  the  settlement  decree  of  1877, 
it  appears  that  Bhawani  Prasad,  who 
was  the  plaintiffs1  predecessor-in-title, 
was  able  to  re-assert  the  claim  in  this 
grove  which  he  had  made  in  the  year 
1872.  In  1897  Bhondu  who  is  the 
nephew  of  Bhawani  Prasad,  together  with 
Pothi  Bam,  who  was  his  own  nephew, 


sold  the  grove  No.  452  to  one  Mahabir. 
Mahabir  in  his  turn  sold  the  grove  to  a 
stranger  in  the  year  1912  and  Bindeshri 
Misir,  who  is  the  father  of  one  of  the 
plaintiffs  and  the  nephew  of  Bhondu 
Misir,  brought  a  suit  for  pre-emption  and 
obtained  a  decree  and  dhakil  dihani.  This 
order  of  possession  was  given  in  the  year 
1914  and  the  plaintiffs  have  been  in  pos- 
session over  since. 

It  has  been  stated  in  argument  that 
these  facts  are  insufficient  to  establish  a 
title  by  adverse  possession  in  view  of  a 
ruling  of  this  Court  reported  in  Barjor 
Singh  v.  Sidh  Nath  (1).  In  that  ruling 
it  was  laid  down  that  such  possession 
had  to  be  actual,  physical,  exclusive, 
hostile  and  continued  from  the  time 
necessary  to  create  a  bar  under  the  sta- 
tute of  limitation.  In  this  case  there  is 
in  my  opinion  no  question  that  the  plain- 
tiff who  obtained  possession  or  who  re- 
covered possession  by  a  pre-emption  de- 
cree, obtained  actual,  physical,  exclusive, 
and  continued  possession.  The  word! 
"hostile"  cannot  be  considered  to  mean 
that  there  must  have  been  litigation  on 
the  subject  between  the  taluqdar  and  the 
plaintiffs  It  is  sufficient  if  it  is  proved 
that  the  title  is  entirely  opposed  to  the 
interest  of  the  taluqdar,  and  that  the 
latter,  who  must  have  been  aware  of  thei 
title  so  set  up, 

"stood  by  and  did  nothing  while  the  plain-; 
fcifls  continued  in  possession  in  direct  contra- 
vention of  his  alleged  rights." 

These  are  the  words  used  by  their 
Lordships  of  the  Privy  Council  in  denn- 
ing adverse  possession  in  the  case  of 
Arunachellum  Ghetty  v.  Venkatachala- 
pathi  Guruswamigal  (2). 

The  plaintiffs,  therefore,  have  in  my 
opinion  established  a  title  to  the  grove 
No.  452,  and  the  title  must  be  that  which 
the  vendor  purported  to  sell  in  1912  by 
means  of  the  sale-deed  for  which  they 
obtained  a  decree  of  pre-emption,  seeing 
that  the  taluqdar  has  never  attempted  to 
contest  that  sale.  I  have  read  the  sale- 
deed  and  it  appears  that  the  title  was 
one  equivalent  to  under-proprietary 
rights  and  has  been  described  correctly 
by  the  plaintiffs  as  dehdari.  The  plain- 
tiffs, therefore,  are  entitled  in  my  opi- 
nion to  a  decree  for  dehdari  rights  in 
respectjof_groye  No.  452,  npw_No.  484 

(1)  A.  I.  E.  1927    Oudh   141=29   6.  Ch  395=1 
Luck.  441. 

(2)  A.  I.  B.  1919  P.  0,   62=43   Mad    253=46 
I,  A.  201  (P.G,). 
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only,  bub  their  suit  has  been  rightly  dis- 
missed in  respect  of  the  other  numbers 
subject,  as  I  have  said,  to  their  fishing 
rights  in  Nos.  625  and  476. 

The  appeal  is  thus  partially  dismissed 
and  partially  allowed,  and  proportionate 
costs  will  be  allowed  throughout 

B.M.ffl.K.  Order  accordingly. 

A,  I.  R.  1929  Oudh  435 

SmVASTAVA,  J. 

Abdul  Rahman  —  Objector  —  Appel- 
lant, 

v. 

Gaija  Prasad  and  another — Decree- 
holder  and  Judgment-debtor  —  Respon- 
dents. 

Execution  Decree  Appeal  No.  18  of 
1929,  Decided  on  23rd  August  1929, 
against  order  of  Sub-Judge,  Kheri,  D/- 
19th  January  1929. 

(a)  Mahomedan     Law— Gift — Registration 
is  not  necessary  to  complete  gift. 

Whoa  fcho  ingredients  nooossary  for  bho 
completion  of  a,  valid  gift  under  Mahomodan 
Law  are  proved  to  havo  boon  presont,  tho 
gift  is  complete  and  registration  is  not  neces- 
sary to  complete  tho  gift  and  IB  a  superflu- 
ous not.  [P  43G  0  1,  2] 

(b)  Civil  P.    C.,    Sch.    3,    R.    11— Property 
under  control  of  Collector  cannot    be   given 
as  gift  without  his  written  permission. 

Where  the  property  which  forma  the  sub- 
ject matter  of  the  gift  ia  admittedly  under 
the  control  of  tho  Collector  on  the  date  of  the 
gift  it  oannot  bo  given  aa  a  gift  without  the 
written  permission  oE  the  Collector  and  suoh 
gift  is  incompetent.  [P  436  0  2J 

(c)  Civil  P.  C.,   Sch.    3,  R.    11— Judgment- 
debtor  cannot  enter  into  any  transaction    in 
contravention  of  R.  11. 

While  the  property  ia  under  the  control  of 
the  Collector  the  judgment-debtor  is  disquali- 
fied from  entering  into  any  transaction  in 
contravention  of  the  terms  of  R.  11.  The 
disqualification  imposed  by  the  rule  ia  abso- 
lute In  its  nature  making  all  suoh  transac- 
tion void  and  oannot  be  said  to  bo  applicable 
only  to  thoae  oases  in  which  a  Bale  has  been 
actually  made  by  the  Collector  .  A.  I.  R.  1918 
P.  C.  108,  Rcl.  on.  [P  437  0  1] 

Ali  Zaheer—tor  Appellant. 
Radha  Krishna  and  Rauf  Ahmad— 
for  Respondents. 

Judgment.— The  material  faobs  re- 
lating to  the  dispute  which  has  given 
rise  to  the  present  appeals  are  that  one 
Ganaah  Prasad  obtained  a  simple  money 
decree  against  Munna,  father  of  Abdul 
Rahman,  the  objector  appellant  and  of 
Abdul  Hamid  minor  who  ia  respondent 


2  in  these  appeals,  The  decree-holder 
Ganesh  Prasad  applied  for  attachment  and 
sale  of  the  property  in  suit  in  execution 
of  his  decree.  As  the  property  sought  Co 
be  sold  was  ancestral  the  decree  was 
transferred  for  execution  to  the  Collector 
on  30th  June  1921.  The  sale  was  fixed 
before  the  Collector  for  20th  July  1921 
but  it  did  not  take  place  on  that  date 
as  the  judgment-debtor  paid  a  part  of 
the  decretal  debt  and  got  the  sale  post- 
poned to  20bh  October  1921.  About  a 
month  later,  on  23rd  August  1921  the 
judgment-debtor  Munna  executed  a  deed 
of  gift  in  respect  of  the  property  in  suit 
in  favour  of  his  two  sons  Abdul  Rahman 
appellant  and  Abdul  Hamid  respondent 
2.  It  is  the  validity  of  this  gift  which 
ia  tho  principal  matter  of  controversy 
in  the  present  appeals  On  19th  Octo- 
ber 1921  the  judgment-debtor  paid  off 
the  balance  of  the  decretal  amount  and 
on  20bh  October  1-21  the  property  was 
released  by  the  Collector  On  the  same 
date  Munna  also  got  the  deed  of  gift 
dated  23rd  August  1921,  registered. 

Another  chapter  of  the  case  begins 
with  a  pronote  dated  18th  July  1921 
executed  by  Munna  in  favour  of  Gaya 
Prasad  respondent  1.  This  money  was 
borrowed  in  order  to  make  part  pay- 
ment of  the  decretal  debt  of  Ganesh 
Prasad  and  seems  to  have  constituted 
part  of  the  money  which  as  stated  be- 
fore was  paid  by  Munna  to  Ganesh 
Prasad  on  20th  July  1921.  On  2nd 
September  1925  Gaya  Prasad  obtained 
a  decree  on  tho  basis  of  the  pronote  just 
mentioned.  Gaya  Pnisad  also  had  ano- 
ther similar  decree  against  Munna. 
After  the  death  of  Munna  the  decree- 
holder  respondent  Gaya  Prasad  applied 
for  execution  of  his  two  decress  by  at- 
tachment and  sale  of  the  property  in 
suit  claiming  it  to  be  the  assets  of  his 
deceased  judgment-debtor  Munna.  Abdul 
Rahman  appellant  filed  objections  in 
both  the  execution. oases  on  the  allega- 
tion that  the  property  sought  to  be- 
attached  and  sold  did  not  belong  to 
Munna  at  the  date  of  his  death  inasmuch 
as  it  had  been  transferred  by  him  to  the 
appellant  and  his  minor  brother  res- 
pondent 2,  under  the  deed  of  gift  dated 
23rd  August  1921  and  was  therefore  not! 
liable  to  attachment  or  sale  in  execution* 
of  the  decree  against  Munna.  Both  the 
objections  were  tried  together  and  dis- 
missed by  the  learned  Munaif  on 
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ground  that  the  deed  of  gift  dated  23rd 
August  1921  was  void  under  E.  11, 
Bob.  3,  Civil  F.  C.  This  decision  has 
been  upheld  on.  appeal  by  the  learned 
Subordinate  Judge. 

The  objector  has  oome  here  in  second 
Appeal.  Two  contentions  have  been 
urged  on  his  behalf  in  support  of  the 
a,ppeii.  The  first  contention  is  that 
the  transaction  of  gift  relied  upon  by 
him  was  inchoate  and  incomplete  on 
23rd  August  1921  and  became  u  comp- 
leted transaction  only  on  20th  October 
1921  when  the  deed  of  gift  was  regis- 
tered. The  argument  is  that  as  the 
property  had  been  released  by  the  Col- 
lector before  the  registration  of  the  deed 
of  gift  therefore  the  alienation  was  not 
invalidated  by  K  11,  Sch.  3,  Civil  P.  C. 
I  find  myself  unable  to  accept  this  con- 
tention. Both  the  lower  Courts  are 
agreed  in  finding  that  the  transaction 
of  gift  was  completed  on  23rd  August 
1921  and  I  think  that  tho  finding  arrived 
at  by  them  is  quite  correct.  The  learned 
counsel  for  the  appellanc  admits  that 
the  only  ingredients  necessary  for  the 
completion  of  a  valid  gift  under  the 
Mahomed  a  a  Law  are  the  declaration 
by  the  donor,  acceptance  by  the  donee, 
whether  express  or  implied,  and  the 
delivery  of  possession  to  the  donee, 
[Either  actual  or  constructive,  He  con- 
Jcedes  that  registration  is  not  necessary 
(to  complete  a  gift  under  Mahometan 
Law.  The  only  one  of  these  ingredients 
which  is  said  to  have  been  wanting  on 
23rd  August  1921  was  the  element  of 
delivery  of  possession.  But  the  matter 
is  concluded  by  the  finding  of  both  the 
lower  Courts.  In  fact  it  seems  to  me 
that  DO  other  finding  was  possible  The 
deed  of  gift,  Ex.  I,1  speaks  of  posses- 
sion having  been  delivered  to  the  donees 
who  were  both  the  sons  of  the  donor 
one  of  whom  was  a  minor.  In  the  case 
of  the  minor  son  at  least  the  mere  decla- 
ration by  the  father  was  sufficient.  As 
far  the  older  son  who  is  the  objector 
appellant,  we  have  his  express  admission 
contained  in  the  petition  of  objection 
dated  23rd  July  1928  to  the  effect  that 
he  had  been  put  in  possession  of  the 
gifted  property  from  the  date  of  the  gift. 
II  have,  therefore,  no  hesitation  in  agree- 
ling  with  the  Courts  below,  that  when 
[the  deed  of  gift  had  been  executed  on 
S&3rd  August  1921  the  transaction  was 
(accompanied  with  delivery  of  possession 


to  the  donees  and  the  transaction  of  gift 
was  therefore  complete  on  that  date.  As 
rightly  conceded  by  the  learned  counsel 
for  the  appellant  the  subsequent  regis- 
(ration  was  wholly  unnecessary  underi 
the  Mahomedan  Law  and  was  a  super- 1 
fluous  act.  S.  47,  Registration  Act  lays! 
down  that: 

"A  registered  document  shall  operate  from 
the  time  from  which  it  would  have  com- 
menced to  operate  if  no  registration  thereof 
had  been  required  or  made,  and  not  from  the 
time  of  ita  registration." 

Thus  it  will  be  clem  that  the  registra- 
tion of  the  deed  of  Rift  on  20fch  October 
1921  cannot  have  the  eftect  of  novation 
of  the  gift.  If  any  such  object  was  in- 
tended tho  proper  course  for  the  donor  to 
have  adopted  was  to  execute  a  iresh  deed 
of  gift.  As  it  is,  tho  deed  of  gift  dated 
23rd  August  1921  must  be  deemed  to 
take  effect  from  the  date  of 'its  execution 
even  though  it  was  registered  some 
months  later  Aa  admittedly  the  pro- 
perty which  formed  the  subject  of  gift 
was  under  the  control  of  the  Collector 
on  the  date  of  tho  gift  and  as  no  written 
permission  of  the  Collector  was  obtained 
as  required  by  K  11,  Soh,  3,  Civil  P.  C. 
the  gift  was  incompetent,  and  the  deci- 
sion of  the  lower  Court  is  quite  correct. 

The  next  contention  urged  by  the 
learnqd  counsel  for  the  appellant  is  that 
B.  11,  Sch.  3,  is  applicable  only  to  those 
cases  in  which  a  sale  has  actually  been 
made  by  the  Collector  and  where  the 
alienation  made  by  the  judgment-debtor 
is  in  conflict  with  the  transfer  made  by 
the  Collector.  He  has  argued  that  if 
the  decree  is  satisfied  by  tho  judgment- 
debtor  and  no  occasion  arises  for  the 
Collector  to  take  any  action  for  the  en- 
forcement of  the  decree,  then  in  such  a 
case  B.  11,  Sch  3,  has  no  application  and 
any  transfer  made  by  the  judgment- 
debtor  must  be  held  to  be  valid.  He  has- 
in  support  of  his  argument  referred  by 
way  of  analogy  to  oases  of  private  alie- 
nation of  property  after  attachment  and* 
of  transfers  pendente  lite  and  pointed 
out  that  in  both  these  classes  of  cases 
the  transfers  are  invalid  only  as  against 
the  claims  enforceable  under  the  attach- 
ment or  claims  arising  under  the  decree- 
or  order  passed  in  the  pending  suit.  I 
regret  I  am  not  impressed  with  the 
soundness  of  this  argument.  The  argu- 
ment will  be  sufficiently  answered  by  a- 
oompariaon  of  'the  language  used  by  the 
legislature  in  B.  11,  Sch,  3,  with  the 
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language  used  in  S,  64,  Civil  P.  0.  and  S. 
52,  T.  P.  Act.  In  S.  64,  Civil  P.  Q,  it 
is  expressly  provided  that  the  alienation 
"shall  be  void  as  against  all  ^claims 
enforceable  under  the  attachment."  Simi- 
larly in  S.  52,  T  P.  Act,  the  words  use 
Are  that. 

"The1  property  oonnot  be  transferred  or 
otherwise  dealt  with  by  any  patty  to  the  suit 
or  proceeding  ao  as  to  affect)  the  rights  of  any 
other  party  thereto  under  any  decree  or  order 
vvhioh  may  bo  made  therein." 

Thus  it  is  perfectly  clear  that  in  the 
case  of  attachment  as  well  as  in  cases  of 
transfers  pendente  lite  the  legislature 
has  in  express  terms  defined  the  extent 
to  which  the  transfers  would  be  invalid. 
On  the  contrary  the  language  used  in  S. 
ll.Sch.  3,  is  quite  different.  The  rule 
provides  that  in  cases  to  which  the  rule 
applies  the  judgment-debtor: 

"Shall  be  incompetent  to  mortgage,  charge, 
lease  or  alienate  any  auoh  property  or  part 
oxcept  with  the  written  permission  of  the 
Collector  " 

The  use  of  the  word  "incompetent" 
,3oems  to  show  clearly  that  whilst  the 
[property  is  under  the  control  of  the  Col- 
j  lee tor  the  judgment-debtor  is  disqualified 
from  entering  into  any  transaction  in 
contravention  of  the  terms  of  R.  11,  Soh. 
3.  The  disqualification  imposed  by  the 
rule  is  absolute  in  its  nature,  making 
transactions  entered  into  by  the  judg- 
jment-debtor  contrary  to  the  provisions 
(of  B  11  altogether  void,  and  nut  merely 
(voidable  as  against  the  Collector  or  per- 
sons claiming  under  him.  The  matter 
is  concluded  by  the  decision  of  their 
Lordships  of  the  Privy  Council  in  Gaun 
Shankar  Balmukand  v.  Chinnumaya  (l). 
In  that  case,  it  appears  that  a  somewhat 
similar  contention,  with  reference  to  S. 
325-A,  Civil  P.  0.  (Act  14  of  1882)  which 
•corresponds  to  B.  11,  Sch.  3  of  the  pre- 
sent Civil  Procedure  Code  as  urged  be- 
fore their  Lordships  Their  Lordships 
make  reference  to  the  contention  urged 
before  them  in  the  following  terms: 

"It  is  contended  that  3.  325-A  ia  not  to  be 
read  in  the  complete  and  operative  sense  na- 
tural to  the  words,  that  is  to  say,  of  inoom- 
petenoy  to  mortgage  auoh  property,  bub  must 
be  read  with  an  implied  limitation.  The 
limitation  suggested  ia  that  there  still  re- 
mained in  the  judgment-debtor  a  power  to 
mortgage  the  property  so  as  to  beooma  opera- 
tive over  any  residue  that  might  ariie  to  the 

•  (1)  A.  I.  B.  1918  P.  0.' 169=46  Gal.   183=^5 
I.  A.  219  (P.  0.), 


latter  after  the  Collector's  administration 
had  ended." 

Their  Lordships  rejected  the  conten- 
tion and  held  that  the  mortgage  ntflfte 
by  the  judgment-debtor  while  theCollee- 
tor  could  exercise  the  powers  given  to 
him  by  8s  322  to  325  Act  U  of  1882, 
was  absolutely  void  and  not  merely  Void- 
able as  against  the  Collector  and  those 
claiming  under  him.  This  contention 
also  is,  therefore,  without  fortie. 

The  appeals  therefore  fail  and  are  dis- 
missed with  costs. 

H.M./B.K.  Appeals  dismissed. 
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PDLLAN,  .T 

Sangam  Madho— Defendant  —  Appel- 
lant. 

v. 

Ram  Narain — Plaintiff — Respondent'. 

Second  Appeal  No.  153  of  1929,  D£- 
oidod  on  8th  August  1929,  against  decree 
of  3rd  Addl.  Dist,  Judge,  Luoknow,  D/- 
15th  April  1929. 

(a)  Easements  Act,  S.  IB — Privacy — Right 
acknowledged  in  award  cannot  be  infringed. 

Where  a  right;  of  privacy  appertains  to  fche 
dominant  owner's  house  and  it  is  acknow- 
ledged by  the  parties  at  an  award  by  arbitra- 
tors, the  sorvient  owner  cannot  open  a  window 
not  used  for  the  legitimate  purpose  of  obtaining 
light  and  air  and  thug  infringe  upon  the  right 
of  privacy  possessed  by  the  dominant;  owner  . 
29  All,  582  :  A.  I.  R.  1926  Oudh  541  ;  5  0. 
W.  N.  1538,  Ref.  [P  438  0  2] 

(b)  Easement!  Act,   S.    32— Conilruclion8 
infringing  upon  rights    of     dominant    owner 
cannot  be  allowed. 

Where  an  award  states  that  the  wall  of  the 
servient  owner  shall  not  be  constructed  In 
such  a  way  as  to  interfere  with  the  rights  of 
the  dominant  owner  in  roapeot  of  his  existing 
constructions,  the  serviont  owner  cannot, 
construct  oaves  or  uae  the  dominant  owner's 
chabutra  or  do  other  acts  infringing  upon  the 
serviont  owner's  rights.  [F  439  0  1] 

Eadhe  Krishna — for  Appellant. 
Uakimuddiu    and    Naziruddin  —  for 
Respondent. 

Judgment. — This  appeal  arises  out  of 
a  dispute  between  two  neighbours  in  the 
town  of  Unno.  The  first  dispute  took 
place  in  1926  when  the  present  defen- 
dant, who  is  the  appellant  before  me, 
wished  to  construct  a  wall  adjoining  the 
wall  of  the  plaintiff's  house.  The  dis- 
pute was  submitted  to  arbitration  and 
the  arbitrator,  who  is  stated  to  be  the 
Government  Pleader  of  Unao,  made  an 
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award  containing  inter  alia  the  following 
clause  : 

"That  the  wall  on  tho  aide  of  Munshi  Bam 
Narain  shall  be  absolutely  blank,  i.  e.,  it 
shall  have  no  cornice,  eaves,  drains,  apouta, 
doors  or  window  in  it  on  the  side  of  Munshi 
Bam  Narain," 

and  there  is  another  condition  namely  : 
"Ehnt  a  parapet  over  the  house  roof  shall  be  at 
least  six  feet  in  height  so  as  to  prevent  people 
peeping  through  it  to  the  north." 

The  intention  of  this  award  is  mani- 
fest. It  is  in  the  first  place  that  the 
wall  of  the  defendant  shall  ^not  be  con- 
structed in  such  a  way  as  to  interfere 
with  the  rights  of  the  plaint  iff  in  respect 
of  his  existing  constructions,  and  in  the 
second  place  it  is  intended  to  provide 
that  the  defendant  shall  not  by  his 
further  constructions  interfere  with  the 
right  of  privacy  possessed  by  the  plain- 
tiff, otherwise  there  is  no  point  in  the 
order  requiring  the  parapet  to  be  six 
feet  high.  The  defendant  not  being  satis- 
fied with  this  state  of  affairs  proceed ed^ to 
extend  his  wall  beyond  the  boundary  of 
Munshi  Bam  Narain's  house,  and  on  a 
portion  of  it,  which  he  has  constructed 
across  a  plot  of  land  described  now  as 
rasta  or  path,  he  has  in  the  first  place 
constructed  two  doors.  One  an  entrance 
to  his  house  and  the  other  an  entrance  to 
a  new  latrine  and  above  this  he  has  con- 
structed a  wall  with  a  window  in  it  which 
has  been  shown  by  the  personal  inspec- 
tion of  the  Munsif  to  overlook  about  one- 
third  of  the  court-yard  of  Munshi  Bam 
Narain.  There  is  no  question  that  by 
making  these  constructions  the  defen- 
dant has  offended  against  the  spirit  of 
the  award  made  by  the  arbitrator. 

Tbe  Munsif  dismissed  the  suit  and 
owing  to  the  position  of  the  defendant, 
who  is  a  vakil  practising  in  Unao,  an  ap- 
plication was  made  by  the  plaintiff  to 
have  the  appeal  hoard  in  Lucknow.  This 
application  was  granted  by  Hasan,  J., 
and  the  appeal  wns  heard  by  the  Third 
Additional  Judge  of  Luoknow  and  almost 
'entirely  decreed. 

The  defendant  now  appeals.  The  first 
point  raised  deals  with  the  window.  Now 
it  was  certainly  intended  by  the  arbi- 
trator that  no  window  should  be  made  in 
the  wall  of  the  defendant  which  could 
overlook  the  court-yard  of  Munshi  Bam 
Narain  and  the  learned  Judge  has,  with 
great  fairness  towards  the  defendant, 
allowed  that  the  award  should  be  res- 
tricted to  that  portion  of  the  wall  which 


was  in  dispute  in  the  first  case  and 
should  not  be  further  applied  to  an  ex- 
tension of  the  wall.  But  even  on  this 
view  he  has  felt  'constrained  to  interfere 
with  the  window.  Had  this  been  a  win- 
dow of  a'room  used  for  the  legitimate 
purpose  of  obtaining  light  and  air,  there 
might  have  been  something  to  be  said  for 
the  defendant,  but  the  Munsif  himself 
found  that  the  window  was  useless.  It 
is  merely  set  in  a  wall  and  gives  neither 
light  nor  air  at  any  room.  Sir  George 
Knox  remarked  in  tho  case  of  Abdul 
Rahman  v.  Bhaqwan  Das  (l)  : 
"there  is  a  great  deal  to  be  said  in  favour  of 
the  right  of  privacy  being  more  substantially 
and  materially  invaded  by  apertures  which 
would  permit  a  person  to  look  on  without  be- 
ing observed,  than  by  the  existence  of  an  open' 
space  where  tho  presence  of  the  looker  on 
would  at  once  be  conspicuous  and  could  easily 
be  guarded  against." 

This  ruling  is  perhaps  not  intended  for 
general  application  and  the  remarks 
should  certainly  be  road  with  tho  previ- 
ous remark  in  the  same  judgment  that 
every  case  of  this  kind  must  be  governed 
by  its  particular  facts  and  that  the  ques- 
tion in  every  such  case  is  whether  the 
construction  amounts  to  a,  substantial 
interference  with  the  right  of  privacy.  A 
right  of  privacy  is  assumed  to  exist  in 
all  Indian  towns,  and  this  has  been  laid 
down  both  by  the  late  Misra,  J  ,  in  the 
case  of  Mt  Subhaga  v  M t.  Janki  (2), 
and  Baza,  J.,  in  the  case  of  Sardar  Hu- 
sain  v.  Ahmad  Husain  (3).  Misra,  J.,  in 
the  first  of  these  rulings  also  said  that 
the  mere  fact  that  the  house  was  not  at 
the  time  occupied  by  pardahnashin 
ladies  wonld  not  affect  the  right  of  pri- 
vacy enjoyed  by  the  owner.  In  the  pro- 
sent  case  I  have  no  doubb  that  a  right  of 
privacy  appertains  to  the  plaintiff' 
house  and  that  his  was  acknowledged  by 
the  parties  themselves  at  the  time  of  the 
arbitrator's  award.  I  also  find  that  a 
window  such  as  that  constructed  by  the 
defendant  does  infringe  upon  the  right  of 
privacy  possessed  by  the  plaintiff,  and  I 
consider  that  the  order  passed  by  the 
lower  Court  in  respect  of  this  window  is' 
a  proper  one  and  should  be  maintained 

The  second  question  relates  to  the  con. 
struction  of  certain  eaves  on  the  wall. 
These  are  in  my  opinion  in  direct  con. 
travention  of  the  award.  At  the  best  it 

0)Ti9ofj"asTAii75fla=»  A.L.J.  445=11907 1 

A.W.N.  188, 

(2)  A  I.B.  1926  Oudh  541=29  0.0,  13G. 

(3)  [1928]  5  O.W.N,  5B8. 
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could  only  be  said  that  they  are  con- 
structed on  an  adjoining  extension  of  the 
old  wall,  and  they  are  bound  to  cause 
damage  to  the  plaintiff's  wall  underneath 
by  the  fall  of  water.  I  agree  with  the 
lower  Court  that  these  eaves  should  be 
removed  or  dealt  \vith  in  such  a  way 
that  tkey  no  longer  project  from  the  de- 
fendant's wall. 

The  third  point  for  consideration  is 
the  latrine  constructed  by  the  defendant 
to  the  west  of  the  new  main  door.  The 
finding  of  the  Court  below  is  that  this 
latrine  opens  on  to  a  chabutra  which 
belongs  to  the  plaintiff  in  the  sense  that 
it  was  built  by  him  along  with  the  rest 
of  his  house  some  12  years  ago.  I  see 
that  when  the  defendant  applied  to  the 
Municipal  Board  for  permission  to  make 
his  new  building  he  did  not  in  his  map 
show  any  outside  door  to  this  latrine. 
This  appears  to  be  an  afterthought  and 
consequently  was  not  necessary  to  the 
original  design.  It  has  been  argued  at 
length  that  as  the  plaintiff  was  unable 
to  prove  that  ho  owned  the  land  on 
which  the  chfibutra  stands,  the  defen- 
dant has  a  good  right  to  use  that  chabu- 
tra as  a  means  of  access  to  his  new  lat- 
rine. I  cannot  accept  this  view.  What- 
ever may  have  been  the  right  of  the 
plaintiff  to  the  land,  ho  is  certainly  en- 
titled to  the  use  of  his  own  chabutra  and 
the  defendant  has  no  right  to  interfere 
with  that  right.  I  find,  therefore,  that 
he  is  not  entitled  to  open  a  door  on  to 
the  chabutra  nor  is  he  entitled  to  have 
his  napdan  placed  on  the  chabutra.  An 
alteration  of  his  napdan  will  not  cause 
him  much  trouble  as  I  see  by  the  map 
that  he  took  the  precaution  of  construct- 
ing it  so  that  it  can  equally  well  be 
opened  on  to  the  lane.  As  to  the  door  it 
is  argued  that  it  need  not  be  removed. 

This  argument  cannot  be  rebutted.  The 
only  question  is  whether  it  can  be  used 
aad  it  certainly  oannot  be  used.  If  it  is 
any  satisfaction  to  the  appellant  the 
order  as  to  the  removal  of  the  door  may 
be  converted  into  one  ordering  it  to  re- 
main permanently  closed.  The  only  re- 
maining subject  of  dispute  between  the 
parties  is  about  certain  water  spouts 
which  are  made  so  as  to  discharge  their 
water  on  the  plaintiff's  chabutra.  This 
poinb  was  not  seriously  pressed  in  appeal 
and  I  see  no  reason  to  interfere  with  the 
very  proper  order  passed  by  the  Court 
below. 


A  cross-objection  was  made  as  to  the 
main  door  on  the  ground  that  that  con- 
troverts the  award  in  the  former  suit  and 
an  attempt  also  was  made  to  raise  the 
question  as  to  the  plaintiff's  right  or 
ownership  in  the  land  on  which  the  oha- 
butra  has  been  built.  I  do  not  consider 
that  the  award  could  be  made  to  extend 
to  the  door  leading  on  to  the  lane  be- 
yond the  plaintiff's  house,  and  I  hold 
that  the  finding  of  the  Court  below  as  to 
the  ownership  of  the  land  is  a  question 
which  cannot  be  challenged  in  second 
appeal. 

I  am  therefore  not  disposed  to  inter- 
fere with  the  judgment  of  the  Court  be- 
low either  in  the  interests  of  the  appel- 
lant or  in  that  of  the  respondent,  and  I 
dismiss  both  the  appeal  and  the  croet*- 
objection  with  costs. 

R.M./R.K.  Appeal  dismissed 
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WAZIR  HASAN  AND  PULLAN,  JJ 
Sadiq  Ali — Plaintiff — Appellant, 
v. 

Mt.  Amiran  —  Defendant  —  Respon- 
dent. 

Second  Appeal  No,  59  of  1929,  Decided 
on  3rd  September  1929,  from  decree  of 
Sub-Judge,  Sitapur,  D'-  7th  Novem- 
ber 1928. 

sfr  Mahomedan  Law—  Maraz-ul  maul — GUr 
from  husband  to  wife  in  lieu  of  dower  ID 
not  a  bequest  and  is  not  subject  to  doctrine 
of  marazulmaut. 

A  gift  by  a  husband  to  hia  wife  during 
marazulmaut,  in  satisfaction  of  his  obliga- 
tion to  pay  the  dower  debt  oannot  be  treated 
as  testamentary  for  the  simple  reason  that 
had  not  the  husband  discharged  his  legal 
obligation,  his  estate  iu  the  hands  of  hid 
heirs  would  havo  been  liable  to  satisfy  thn 
aame  obligation.  Such  a  gift  being  for  OOD- 
aideration,  ia  irrevocable  and  cannot  be  trea- 
ted as  bequest  aud,  therefore,  it  iu  not  sub- 
JQct  to  the  doctrine  of  marazulmaut. 

[P440  0  2  ;  P  441  C-J] 

Naziruddin — for  Appellant. 

Ali  Muhammad  and  Ishwari  Pra&ad 
— for  Respondent. 

Judgment. — This  IB  the  plaintifl  a 
appeal  from  the  decree  of  the  Subordi- 
nate Judge  of  Sitapur,  dated  7th  Novem- 
ber 1929,  affirming  the  decree  of  tbo 
Munsif  of  the  same  place,  dated  23rd 
May  1928. 

One  Ahmad  Ali  made  a  gift  of  all  his 
property  in  favour  of  the  defendant. 
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Mb.  Am  Iran,  The  gift  was  evidenced  by 
a  deed  dated  17th  August  1927.  Ahmad 
Ali  died  on  5th  September  1927.  The 
plaintiff,  Sadiq  Ali,  is  Ahmad  Ali's 
imole  isnd  claims  title  to  the  gifted  pro- 
flirty  on  the  ground  of  inheritance. 

The  deed  recognizes  the  defendant  as 
d  lawfully  wedded  wife  of  Ahmad  Ali 
und  purports  to  make  the  gift  in  con- 
sideration of  the  dower  of  Bs.  500  due 
from  the  donor.  The  value  of  the  sub- 
ject-matter of  the  gift  is  also  skated  in 
the  deed  approximately  to  be  Bs.  1,000. 

The  plaintiff  challenged  the  validity 
of  the  gift  on  various  grounds  but  only 
dtte  of  suoh  grounds  now  survives  and 
constitutes  the  sole  point  of  argument 
iuthis  appeal.  The  lower  Courts  are 
agreed  that  the  defendant  was  the  mar- 
i Led  wife  of  Ahmad  Ali  and  they  ate 
further  agreed  that  the  gift  was  made 
by  Ahmad  Ali  during  marazulmaut. 
The  attack  by  the' plaintiff  on  the  gift 
m  question  is  based  on  the  last  men- 
tioned finding.  It  was  argued  in  the 
Courts  below  and  the  argument  is  re- 
peated before  us  that  the  gift  having 
been  made  during  marazulmaut  oper- 
Bihas  in  law  as  a  bequest  and  being  in 
f  ivour  of  an  heir  is  wholly  void  under 
the  Hanafi  Mahomedan  law.  The  ques- 
tion for  decision,  therefore,  is  as  to 
whether  the  gift  of  17th  August  1927  is 
oubject  to  the  doctrine  of  marazulmaut 
The  Courts  below  have  answered  this 
question  in  the  negative  and  the  main 
Ground  on  which  the  answer  rests  is 
tbat  the  gift  being  for  consideration  is 
virtually  a  sale  and  the  decision  of  the 
Calcutta  High  Court  in  the  case  of 
Ethaq  Ghowdhry  v.  Abedunessa  Bibi  (l) 
h  cited  in  support  of  the  view  taken 

We  are  far  from  affirming  broadly  the 
proposition  that  all  transactions  known 
in  Mahomedan  law  as  hibabilewaz  are 
or  can  be  treated  as  transactions  of  sale. 
That  the  two  transactions  may  bear 
close  analogy  in  their  results  is  not  a 
sufficient  ground  in  our  opinion  for  hold- 
ing that  they  are  convertible  terms. 
One  of  us  had  occasion  to  consider  this 
matter  at  some  length  id  the  case  of 
Rasliir  Ahmad  v.  Mt.  Zubaida  Khatun 
(2)  and  again  in  Talib  All  v.  Kaniz 
Fatima  Regain  (3).  

a)  [1915]    42     Cal.    361=28  I.   C.    692=19 

C.  W.  N.  325. 

('2)  A.  I.  R.  1926  Oudh  186=1  Luck,  83. 
(3)  A.  I.  R.  1927  Ondh  204=2  Luck,  575. 


We  are  of  opinion  thai  the  decree 
under  appeal  should  be  upheld  but  on  a 
different  ground.  The  general  proposi- 
tion of  Mahomedan  Law  is  that  a  gift, 
simple  or  bilewaz,  is  subject  to  the 
doctrine  of  marazulmaut  and  the  effect 
of  that  doctrine  is  that  the  gift  inter  vi- 
vos  acquires  for  all  practical  purposes 
the  character  of  a  testamentary  disposi- 
tion, though  technically  it  is  not  a 
11  legacy  "  :  Oh.  8,  Book  8,  Baillie's 
Digest  of  Mahomedan  Law,  Vol.  1 

In  the  Baillie's  Digest  referred  to 
above  several  illustrations  of  cases  are 
given  whore  a  gift  made  during  maraz- 
ulmaut is  placed  on  the  footing,  of  a 
bequest  These  illustrations,  it  is  signi- 
ficant to  note,  are  all  cases  of  revocable 
gifts  and  there  is  not  one  single  case  of 
an  irrevocable  gift.  Being  a  testamen-i 
tary  disposition  in  its  nature  and  inoi-j 
dents,  it  follows  that  a  gift  in  marazul- 
maut can  bo  revoked  and  wo  think  that 
the  converse  proposition  that  where  thoj 
gift  is  not  revocable  it  cannot  bo  treated; 
as  a  bequest  is  equally  true.  A  gift  of 
the  latter  description,  therefore,  is  notj 
subject  to  the  doctrine  of  maraz-ul- 
maut. 

In  this  case  it  must  behold  that  the 
gift  by  Ahmad  Ali  to  his  wife,  the  defen- 
dant, cannot  be  placed  on  the  footing  of 
a  bequest.  Such  a  gift  : 

11  cannot  bo  retracted  because  the'  object  of 
the  gift  is  an  improvement  of  affection  (in 
the  same  manner  aa  in  the  case  of  presents  to 
relations)  and  as  the  object  is  obtained,  tha 
gift  cannot  be  retracted  " 

Hamilton's  Hodaya  by  Grady,  p.  446  • 
"  The  inoreapa  of  affection  excited  in  the 
wife  by  the  gift  IB  supposed,  by  tho  law,  to 
bo  a  return  which  she  pays  for  it,  and  which 
consequently  deprives  tho  donor  of  tho  power 
of  retraction  .  see  tho  foot-note  in  Hamilton's 
Hedaya  by  Grady,  p.  49G," 

When,  therefore,  there  is  a  gift  bil- 
ewaz by  a  husband  in  favour  of  his  wife 
the  consideration  underlying  it  is  not 
merely  the  material  value  of  the  thing 
received  by  him  in  exchange  but  also 
the  personal  element  of  the  improvement 
of  affection  and  love  which  naturally 
does  not  exist  in  a  disposition  to  take 
effect  after  the  death  of  the  husband. 
Further  when  a  gift  is  made  during| 
marazulmaut  by  a  husband  to  his  wife 
in  satisfaction  of  his  legal  obligation  to 
pay  the  dower  debt  as  in  the  present 
case,  such  a  gift  oannot  be  treated  as 
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ambulatory  or  testamentary  for  fche 
simple  reason  that  had  the  husband  not 
(discharged  hia  legal  obligation  by  means 
of  the  gift  his  estate  in  the  hands  of  his 
lieirs  would  be  liable  to  satisfy  the  same 
jobligafcion.  If,  therefore,  the  nature  of 
this  particular  gift  is  such  that  it  cannot 
be  trin ted  for  the  purposes  of  the  distri- 
bution of  the  assets  on  inheritance  as  a 
bequest  it  follows  according  to  our  judg- 
ment that  it  is  a  gift  not  subject  to  the 
doctrine  of  marazuzmaut  It  raay  be 
udded  that  a  wife  is  a  relation  within 
the  prohibited  degrees  and,  therefore,  a 
gift  simple  or  bilewaz  in  her  favour  is 
irrevocable 

We  accordingly  dismiss  this  appeal 
with  costs 

R  M  /fl.K.  Appeal  dismissed. 


Appel- 
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STGAHT,  C.  ,T.,  AND  BAZA,  J. 

(Amir)  Haider  Khan — Plaintiif — Ap- 
pellant. 

v. 

Jiaiihanja  Daksh  Sinyh — Defendant — 
.Respondent 

First  Appeal  No.  137  of  1(.)2H,  Decided 
on  26th  August  1929,  from  decree  of  Sub- 
Judge,  Rie  Bareli,  D/-  lat  September 
1926, 

(a)  Civil  P.C.,  Sch.  3,  Para.    11— Construc- 
tion— Provisions  must  be    construed    strictly 
and  jale  by  judgment-debtor  without  Collec- 
tor's written  permission  is  void. 

rha  provisions  of  para.  II  must  b^  cons 
tiuod  strictly  and  tho  declaration  that  a  judg- 
rnant-debbor  shall  bo  incompobonb  bo  alienate 
hi4  property  must;  bo  road  in  bho  exact  and 
plain  sansu  which  tho  words  imply.  Whero 
thoraforo  a  jadgmoub-dobbor  effect  a  sale  of 
property  under  attachment  in  execution  of  a 
money  dooioo,  aad  tha  permission  of  Collector 
hiii  nob  haou  obtained  iln  transfer  is  uob  only 
\oid.iblo  but,  is  void  .  A.  I.  R.  1018  P.  C.  1GS, 
JM  on.  [LM13  02J 

(b)  Civii*P.  C.,  Sch,    3,  Para.    11 -Per mis 
lion  by     sale     officer  to    deposit    amount     in 
satisfaction  of    decree  does    not    amount  to 
implied  permission  in  writing. 

Wharo  bho  Colloobor  in  nover  asked  to  givo 
his  permission  in  writing  and  signs  nobbing, 
tha  muro  fact  thab  tho  officer  conducting  tho 
bale  of  immovable  property  attached  in  execu- 
tion of  a  money  deareo  permits  tho  alienee  to 
pay  a  certain  amount  in  satisfaction  of  tho 
money  decree  in  execution  of  which  the  pro- 
perty oE  tho  judgment-debtor  ia  under  attach- 
ment does  not  amount  to  an  implied  permis- 
sion in  writing  of  the  Collector  authorizing 
tha  judgment-debtor  to  alienate  hia  property. 

[P  448  0  2] 


A.  P   Sen  and    S.  C. 
lant. 

Prithi  Nath  Chaudhrt  —  for  Respon- 
dent. 

Judgment.—  This  is  an  appeal  by  the 
plaintiff  Thakur  Amir  Haider  Khan 
against;  the  dismissal  of  fche  snifc  which 
he  brought  to  redeem  a  mortgage  dated 
14th  September  1889  (Ex.  A-l).  This 
mortgage  was  executed  by  Saadat  Khan 
in  favour  of  Rawat  Sheoratan  Singh.  The 
deed  mortgaged  with  possession  a  share 
of  3  annas  3  pies  2  karants  and  3  jaos  in 
the  village  Jugrajpur  and  the  hamlets  of 
Rukunpur  and  Takhatnagar.  The  plain- 
tiff asserted  that  ho  had  obtained  the 
right  to  redeem  this  mortgage  by  virtue 
of  a  sale  deed  Ex.  1  dated  18th  July  1918 
by  which  Mahomad  Husain  Khan  the 
succosser-in-interest  ot  Saadat  Khan 
transferred  to  him  by  sale  fche  property 
mortgaged  by  PJX.  A-l  in  addition  to  pro- 
perties in  R-ijapur  and  Rampnr.  In  order 
to  understand  the  questions  for  deter- 
mination in  this  appeal,  it  is  necessary 
to  state  the  facts  of  other  transactions 
which  took  place  after  the  execution  of 
Ex  A-l. 

A  certain  Nidha  Bibi  obtained  a  simple 
money  decree  against  Mahomad  Husa  in 
Khan.  This  decree  wag  passed  on  20th 
January  1912  in  Suit  No.  125  of  1911. 
Some  time  towards  the  end  of  1914  Nidha 
Bibi  attached  in  execution  of  this  decree 
a  share  in  village  Jugrajpur,  which  ad- 
mittedly included  the  property  mortgaged 
by  Ex.  A-l.  The  execution  of  the  decree 
wis  transferred  to  the  Collector  (in  this 
case  the  Deputy  Commissioner  of  Rae 
Bareli)  under  the  provisions  of  S.  68, 
Civil  P.  C  The  Collector  was  in  a  posi- 
tion to  exercise  or  perform  in  respect  of 
the  ludgmeat-ilebtor's  immovable  pro- 
perty the  powers  or  duties  conferred  or 
impjsed  on  him  by  paras.  1  to  10,  Sch  3, 
Civil  P.  C.  \  suit  was  brought  by  the 
Court  of  Wards,  which  was  then  in 
charge  of  the  estate  of  Rawafc  Kanhaiya 
Bikhsh  Singh  (who  was  the  successor-in- 
interest  of  Ra,wafc  Sheorafcan  Singh  the 
mortgagee  under  Ex.  A-l)  against  Muho- 
mid  Husain  Khan.  This  suit  was  based 
upon  Ex.  A-l  and  certain  deeds  which 
were  alleged  to  be  deeds  of  further  charge. 
This  suit  was  brought  some  time  in  1915 
after  fche  order  of  attachment  had  been 
made  It  did  not  proceed  to  judgment 
on  the  merits.  We  find  from  Ex.  A-9 
that  Mahomad  Husain  Khan  (who  was 
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recognized  as  the  suocessor-in-interest  of 
Saadat  Khan  by  the  Court  of  Wards 
which  was  managing  the  estate  of  Raw  at 
Kanhaiya  Bakhsh  Siugh)  and  the  Court 
of  Wards  arrived  at  a  ootnpromise,  under 
which  it  was  agreed  that  the  claim 
should  be  settled  for  a  nominal  amount 
of  Rs.  20,930.  Ib  was  further,  however, 
agreed  that  no  mjney  should  be  paid,  bub 
that  the  whole  of  the  property  mortgaged 
under  Ex.  A-l  should  be  transferred  by 
deed  of  sale  from  Mahomad  Husain  to 
the  Court  of  Wards  as  representation  the 
estate  of  Eawat  Kanhaiya  B.ikhsb  Singh. 
The  result  should  have  been  to  give  the 
mortgagee  full  proprietary  title  in  .the 
mortgaged  property. 

In  pursuance  of  this  compromise  a  sale 
deed  Ex  A- 7  was  executed  on  17th  April 
1916.  This  sale  deed  was  signed  by 
Mr.  H.  S  Rix,  I.  C  S  ,  as  representing 
the  Court  of  Wards  in  charge  of  the  estate 
of  Rawat  Kanhaiya  Bakhsh  Singh.  He 
was  also  the  Deputy  Commissioner  of 
Rae  Bareli.  It  does  not  appear  to  have 
been  brought  to  the  notice  of  this  officer 
that  at  that  time  he  was  in  charge  of  the 
proceedings  in  attachment  in  connexion 
with  the  share  in  Jugrajpur  and  the 
connected  hamlets  While  the  execution 
proceedings  in  attachment  of  the  sale 
were  proceeding,  the  plaintiff-appellant 
Thakur  Amir  Haider  Khan  appears  to 
have  entered  into  negotiations  with  the 
same  Mahomad  Husain  (whom  he  also 
recognised  as  the  succcssor-in-intorest 
of  Saadat  Khan  the  mortgagor  under 
Ex.  A-l)  and  on  18th  July  1918  Maho- 
mad  Husain  executed  the  sale  deed 
Ex.  1,  to  which  we  have  already  referred, 
by  which  he  transferred  to  Amir  Haider 
Khan  the  property  which  we  have  already 
described,  that  is  to  say,  the  property 
mortgaged  under  deed  Ex.  A-l,  and  some 
other  property  in  Rajapur  and  Rampur. 
After  the  execution  of  Ex.  1  the  plaintiff- 
appellant  applied  to  the  sales  officer  on 
25th  February  1919  (application  Ex.  16) 
for  permission  to  deposit  the  amount  due 
to  Mt.  Nidha  Bibi  under  her  decree  and 
thus  obtain  a  release  of  the  attachment. 
The  copy  containing  the  reference  to  the 
application  and  the  order  does  not  bear 
the  name  of  the  sale  officer,  but  we  have 
ascertained  from  the  subsequent  proceed- 
ings  that  the  sale  officer  in  question  was 
a  Deputy  Collector  called  Lala  Ram 
Gopal  who  was  Treasury  Officer  of  Rae 
Bareli  This  officer  was  not  the  Col- 


lector. He  had  been  deputed  by  the 
Collector  to  conduct  the  execution  pro- 
ceedings On  5th  March  1919,  the  plain- 
tiff-appellant's agent  was  ordered  to 
deposit  Rs  6,000.  He  did  so.  It  is  to  be 
noted  that  at  that  time  there  had  been  a 
change  in  the  office  of  Deputy  Commis- 
sioner. During  February  and  March  1919 
Mr.  C.  E.  D.  Peters,  I.  C.  S.,  was  Deputy 
Commissioner.  The  Civil  List  shows 
that  Mr  A.  G.  Shirreff,  I,  C.  S.,  became 
Deputy  Commissioner  of  Rae  Baroli  on 
23rd  April  1919.  On  25th  April  1919 
Mr.  Ram  Gopai  noted  that  Rs.  6,000  had 
been  deposited  (Ex  10),  but  that  the 
balance  of  the  decretal  amount  due  'had 
not  been  deposited.  On  17th  May  1919, 
Rg.  776-15-6  more  were  deposited  on  be- 
half of  the  plaintiff-appellant  (Ex.  11). 
On  28th  July  1919  Mr.  Ram  Gopal  paid 
the  full  amount  of  Rs.  6,776-15-6  to  Mt 
Nidha.  The  attachment  was  removed. 

In  the  trial  Court  the  defendant  who 
is  the  representative  o[  the  mort&ageo 
under  Ex.  A-l  questioned  the  right  of  the 
plaintiff  to  redeem  on  the  ground  that 
ho  had  not  obtained  the  written  permi- 
sion  of  the  Collector,  which  is  required 
by  the  provisions  of  para.  11,  Sob.  3,  to 
the  alienation  of  the  property  by  Maho- 
mad Husain  Khan.  The  plaintiff-ap- 
pellant replied  that  the  defendant-res- 
pondent, who  assorted  that  ho  had  ob- 
tained complete  proprietary  title  in  the 
property  under  the  provisions  of  Ex.  A-7, 
had  also  not  obtained  the  written  per- 
mission of  the  Collector  to  the  alienation 
in  his  favour.  The  learned  Judge  decided 
that  tlio  alienation  in  favour  of  the  plain- 
tiff was  void  owing  to  his  failure  to  obtain 
the  written  permission  in  question  He 
decided  that  the  alienation  in  favour  of 
the  defendant  was  also  void  owing  to  his 
failure  to  obtain  the  written  permission 
in  question  in  so  far  as  Sell.  3  wag  con- 
cerned, but  that  it  was  a  good  alienation 
inasmuch  as  it  was  not  a  private  transfer 
of  the  property  attached  within  the  mean- 
ing of  S.  64,  Civil  P.  C. 

The  learned  counsel  for  the  defendant- 
respondent  has  argued  that  the  aliena- 
tion in  his  favour  was  good,  and  that  on 
that  ground  alone  the  suit  of  the  plaintiff- 
respondent  should  be  dismissed  We  con- 
sider that  we  are  justified  in  the  finding 
that  it  cannot  be  held  to  be  good  as  a» 
transfer  other  than  a  private  transfer. 
In  respect  of  the  other  ground  which  he 
pressed  that  he  had  obtained  the  written 
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permission  of  the  Collector  to  the  aliena- 
tion in  his  favour,  inasmuch  as  the  Col- 
lector himself  signed  the  deed  Ex.  A-7, 
we  have  only  to  say  that  we  consider 
that  in  the  present  case  it  is  advisable 
not  to  decide  that  point,  as  it  cannot  be 
decided  finally  now  against  persons  other 
thanlthe  plaintiff  in  his  present  capacity, 
and  as  its  decision  is  not  necessary  for 
the  decision  of  this  appeal.  It  is  of 
course  clear  that  Mahomad  Husain 
Khan's  right  to  redeem  may  still  be 
brought  forward  in  a  subsequent  suit, 
and  to  hold  definitely  either  that  the 
defendant-respondent  has  acquired  full 
proprietary  righ|jp  or  that  ho  has  not  ac- 
quired full  proprietary  rights  would  only 
complicate  decision  in  a  future  suit,  in 
which  such  a  pronouncement  would  nob 
operate  as  res  judicata. 

It  is,  however,  clear  that  the  plain- 
till- appellant  must  succeed  on  the 
strength  of  his  own  title  and  not  by 
questioning  the  proprietary  rights  of 
the  defendant-respondent.  We  can  de- 
cide this  case  simply  on  the  following 
point.  Has  Thakur  Amir  Haider  Khan 
obtained  a  right  to  redeem  the  mort- 
gage Ex.  A-l  ?  He  bases  this  right 
in  the  first  place  upon  a  purchase  of  the 
right  to  redeem  from  Mahomad  Ilusain 
Khan,  that  is  to  say  on  Ex.  1.  We  are 
not  concerned  greatly  with  the  question 
as  to  whether  Mahomad  Husain  Khan 
was  the  sole  suocessor-in-interest  of 
Saadat  Khan.  We  consider  that  the 
defendant-respondent  waj  not  wise  in 
suggesting  that  he  was  not  sole  succe- 
sor.  It  seems  that  he  himself  treated 
him  as  sole  successor.  But  we  find  that 
the  execution  of  Ex  1  has  given  the 
plaintiff-appellant  no  right  to  redeem. 
The  provisions  of  para  11,  Soh.  3,  must 
be  construed  strictly.  In  Gauri  Shan- 
kar  Balmakund  v.  Chinnumaya  (l)  their 
Lordships  of  the  Judicial  Committee  were 
dealing  with  S,  325-A  of  the  old  Civil  P. 
C.  (Act  14  of  1882).  That  section  is  identi- 
cal with  the  present  para  11,  Soh.  3. 
There  the  case  was  a  case  of  transfer  by 
mortgage.  Here  it  is  a  case  of  transfer 
by  sale.  But  the  nature  of  the  transfer 
is  immaterial.  It  was  pressed  before 
their  Lordships  that  S.  325-A  was  not 
to  be  read  in  the  complete  and  operative 
sense  natural  to  the  words,  that  is  to  say, 
of  inoompetenoy  to  mortgage  sucih  prp- 
(lf  A.  I.  R.  1918  P.  0,  168=46"Oai".T8^ 
45  I.  A.  219  (P.  0.), 


perty,  but  must  be  read  with  an  implied 
limitation.  Their  Lordships  repelled 
that  suggestion.  They  considered  that 
the  words  must  be  read  to  give  the 
obvious  meaning  and  that  there  was  a 
complete  incompetency.  They  say  : 

"  In  short  the  sole  point  in  this  appeal  is 
whether  a  declaration  by  statute  that  a  judg- 
ment-debtor shall  be  incompetent  to  mortgage 
hia  property  ia  or  is  not  to  be  read  in  tha  exact 
and  plain  sense,  which  the  words  imply.  " 

They  went  on  to  hold  that  the  declara- 
tion must  bo  read  in  the  exact  sense 
which  the  words  imply.  In  these  cir- 
cumstances the  transfer  was  not  only! 
voidable.  It  was  void,  because  the 
written  permission  of  the  Collector  had 
not  been  obtained. 

The  learned  counsel  for  the  plaintiff- 
appellant  has  argued  that  the  written 
permission  of  the  Collector  was  obtained 
to  the  alienation  in  his  favour.  He 
admits  that  the  Collector  signed  no-1 
thing,  and  he  admits  that  the  Collector1 
was  never  asked  to  give  his  permission 
in  writing;  but  he  suggests  that  tho  fact! 
that  the  officer  conducting  the  proceed- 
ings permitted  the  plaintiff-appellant  to 
pay  Rs,  6,776-15-6  in  satisfaction  of  the 
decree  in  favour  of  Mt  Nidha  must  be 
taken  as  an  implied  permission  in  writ- 
ing. The  argument  appears  to  us  to  be  a. 
dangerous  argument  for  the  plaintiff- 
appellant  to  put  forward,  for  iE  it  were 
considered  that  a  failure  to  object  on  ba- 
half  of  the  Collector  to  an  alienation  is 
tantamount  to  a  written  permission  to 
alienate,  the  defendant-respondent  would 
be  on  much  stronger  ground  owing  to 
the  fact  that  the  Collector  himself  hud 
signed  tho  sale  deed  Ex.  A-7  in  his 
favour,  the  sale  deed  in  question  being 
of  a  date  pj.ior  to  tho  date  on  which, 
Ex.  1  was  executed.  But  in  any  oircum-; 
stances  there  cannot  be  a  decision  in, 
favour  of  the  appellant  on  this  point. 
In  the  first  place  tho  officer  conducting 
the  sale  (who  is  generally  known  as  the 

sales  officer  ")  was  not  the  Collector 
and  he  had  no  authority  to  give  any 
written  permission.  The  facts  that  he 
permitted  the  plaintiff-appellant  to  de- 
posit the  money  and  thereupon  with- 
drew the  attachment  do  not  to  our  mind 
show  that  he  gave  permission  to  the 
alienation  in  the  plaintiff- appellant's 
favour.  But  in  any  circumstances  he 
had  no  authority  to  give  permission. 
The  plaintiff-appellant's  appeal  must 
fall  upon  that  ground 
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The  learned  counsel  for  the  appellant; 
lias  argued  furbher  that  under  the  pro- 
visions of  8.  91,  Act  4  of  1832,  he  has  a 
right  to  redeem.  His  ease  here  is  that 
Mt.  Nidha  Bibi  was  the  judgment-cre- 
ditor of  the  mortgagor,  and  that  she  had 
obtained  execution  by  attachment  of  the 
mortgagor's  interest  in  the  property. 
Under  S.  91  she  could  redeem  the  pro- 
perty. That  is  so.  But  the  plaintiff- 
appellant  was  not  a  judgment -creditor  of 
the  mortgagor  The  learned  counsel 
argues  that,  having  paid  off  Mt.  Nidha 
Bibi's  decree,  he  had  acquired  her  right 
to  redeem  We  cannot  accede  to  that 
proposition.  He  further  suggested  that 
he  must  be  held,  because  he  had  paid  off 
the  amount  due  on  the  decree,  to  have 
an  interest  or  charge  on  the  right  to  re- 
deem the  property.  We  are  unable  to 
accept  that  argument.  It  appears  to  us 
thab  the  plaintiff- appelfaut  had  no  in- 
terest in  the  payment  of  Mt  Nidha 
Bibi's  decree.  S.  69,  Act  9  of  1872, 
would  not  apply.  But  even  if  he  had  an 
interest  in  the  payment  of  Mt.  Nidha 
Bibi's  decree  his  remedy  would  have 
been  against  Mahomad  Hussain  Khan 
for  reimbursement  We  consider  that  it 
is  possible  that  he  might  have  had  u. 
claim  under  S.  70  Act  9  of  1872,  as  he 
had  lawfully  paid  the  money  for 
Mahomad  Husain  Khan,  and  did  not 
intend  to  do  so  gratuitously,  and  Maho- 
mad Husain  Khan  had  enjoyed  the  bene- 
fit of  his  payment  But  that  fact  would 
give  him  only  a  remedy  against  Maho- 
mad Husain  Khan.  It  would  not  enable 
him  to  redeem  the  mortgage  Ex.  A-lv. 
The  learned  counsel  for  the  plaintiff- 
appellant  has  urged  the  hardship  on  his 
client  who,  as  ho  points  out,  has  paid 
Kg.  6,776-15-6  and  obtained  no  benefit 
for  having  done  so.  That  fact,  however, 
cannot  give  him  a  right  to  redeem  when 
he  does  not  possess  one  otherwise.  It  is 
to  be  noted,  that  his  sale  deed  not  only 
covers  the  property  mortgaged  which  was 
attached  under  Mt.  Nidha  Bibi's  decree, 
but  also  other  property  which  was  not 
attached  under  the  decree.  In  so  far  as 
the  property  not  attached  under  the 
decree  is  concerned  the  transfer  in  his 
favour  appears  to  have  been  a  good  trans- 
fer. We  dismiss  this  appeal  with  costs. 
Certain  cross-objections  were  filed. 
The  learned  counsel  has  explained  that 
he  only  filed  these  cross-objections  in 
order  to  be.  in  a  position  in  event  of  it 


being  found  that  the  plaintiff-appellant 
was  entitled  to  redeem  the  property  to 
obtain  an  increase  of  the  amount  pay- 
able on  redemption.  As  the  appeal  has 
failed  the  cross-objections  fail  automati- 
^oally  The  parties  will  pay  their  own 
costs  of  the  cross-objections 

R  M./R.K.  Appeal  dismissed. 
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WAZIR  HASAN  AND  SRIVASTAVA,    JJ. 
Ganpat      Prasad — Judgment-debtor — 
Appellant. 

v-     . 

Kashmiri  Bank  Ltd.,  Fayzabad — Dec- 
ree-holder— Respondent. 

Execution  Decree  Appeal  No  71  of 
1928,  Decided  on  18th  July  1929,  from 
order  of  Addl.  Sub-Judge,  Fyzabad, 
D/-  5th  October  1928. 

*  Civil  P.  C,,  S.  60,  Proviso— Right  of 
Gangaputra  to  receive  offerings  is  right  of 

Sersonal  service  and    cannot    be    attached — 
ut  right    of    occupation    of  particular  spot 
on  bank  together  with     physical    articles    is 
liable  to  attachment. 

The  right  of  Gangaputra  to  receive  offerings 
19  rnnrely  a  right  of  personal  service  and  a4 
such  cannot  bo  attached.  But  his  right  of 
occupation  of  a  particular  spot  on  tho  banks 
of  the  rivar  for  tho  purpose  of  putting  up  his 
chauki  is  distinct  from  tho  personal  right 
of  receiving  offerings  and  as  auch  is  not  ex- 
empt from  attachment  or  s:ilo  in  execution 
of  a  decree.  Similarly  tho  physical  articles, 
namoly  cbaukia  or  wooden  platforms  ara 
properties  which  are  liable  to  attachment: 
(Ca^e  law  considered).  [P  445  C  3,  P  447  C  1] 

IJyder  tiuscin — for  Appellant. 

Mahabir  Prasad  for  R.  D  Sinha— 
for  Respondent. 

Judgment.  —  The  Kashmiri  Bank 
Ltd.,  Fyzabad,  in  liquidation,  obtained 
a  simple  money  decree  on  25th  Novem- 
ber 1919,  against  Panda  Ganpat  Prasad 
Gangaputra  of  Ajudhya,  district  Fyz- 
abad.  The  decree- holder  made  an  appli- 
cation for  execution  of  the  decree  by 
attachment  and  the  sale  of  certain  pro- 
perties belonging  to  the  judgment-debt- 
or. One  of  the  items  of  property 
sought  to  be  attached  and  sold,  with 
which  alone  we  are  coo  corned  in  this 
appeal,  is  described  in  the  application 
for  execution  in  the  following  terms, 

"  Chaukis  on  tho  bank  of  river  Sorju  Olty 
Ajudhya,  Fergana  Haveli  4\vadh,  Tahsil  and 
District  Fyzabad,  numbered  below  in  the 
name  of  Panda  Ganpat  Prasad  son  of  Joti 
Sarup.  20,  77,  79,  79,  150,  164,  165,  184,  254, 
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255,  256,  203,  2£U,  300,  323,  324,  325,  334,  340, 
341,  945,  348,  349,  350,  95,  96,  97,  98,  1J9,  and 
100.  Total  30  plots." 

The  judgment-debtor  objected  that 
the  chaukis  sought  to  be  sold  did  not 
constitute  any  property,  which  oould 
validly  form  the  subject  of  attachment 
and  gale  in  execution  of  the  decree.  He 
pleaded  that  the  right  to  ohaukis  was 
only  a  personal  right,  which  was  ex- 
empt from  attachment  by  virtue  of 
S.  60,  01.  (f),  Civil  P.  C.  The  Munsif 
accepted  the  objection  of  the  judgmenl- 
debtor  On  an  appeal  by  the  decree- 
holder  the  learned  Additional  Subordi- 
nate Judge  of  Fyzabad  set  aside  the 
order  of  tho  Munsif  and  declared  thab 
the  chaukis  in  dispute  were  liable  to 
attachment  and  sale  in  execution  of  the 
decree  The  judgment -deb  tor  Panda 
Ganpat  Prasad  has  come  here  in  tho 
second  appeal. 

Mr.  Hydor  Husein  the  learned  counsel 
for  the  judgment-debtor  appellant  has 
contended  that  the  right  to  ohaukis  con- 
sists merely  of  the  right  to  receive  of- 
ferings from  pilgrims,  who  go  to  bathe 
at  the  ghats  oi  river  Sarju  in  lieu  of 
services  rendered  by  the  Gangaputras. 
He  argued  that  such  a  right  is  merely  a 
personal  right,  which  is  exempted  from 
attachment  by  S.  GO,  01.  5,  Civil  P  C. 
Tho  learned  counsel  for  the  respondent 
has  on  the  other  hand  maintained  that 
the  right  to  chaukis  consists  not  merely 
of  the  right  to  receive  offerings  from  the 
clients  but  also  of  the  right  of  occupa- 
tion of  particular  spots  on  the  bank  of 
the  river  and  that  both  these  rights  con- 
stitute property,  which  is  heritable  as 
well  as  transferable  It  will  be  clear, 
on  the  contentions  of  the  learned 
counsel  of'tho  parties,  aa  set  forth  above, 
that  the  determination  of  the  question 
in  controversy  between  the  parties  must 
rest  to  a  great  extent  upon  the  deter- 
mination of  the  nature  of  the  rights 
possessed  by  the  judgment-debtor  which 
are  sought  to  be  attached  and  sold.  We 
have  already  quoted  the  description  of 
the  property  as  given  in  the  application 
for  execution.  We  regret  that  the  trial 
Court  did  not  clearly  elucidate  the  posi- 
tion of  the  parties  as  regards  the  right 
to  chaukis,  which  formed  the  subject  of 
controversy  in  the  execution  proceedings. 
^However,  the  learned  counsel  for  the 
parties  arc  agreqd  before  us  that  the 
bank  of  river  Sarju  is  Government  Nazul 


land  and  that  the  various  Gangaputras 
are  in  occupation  of  different  spots  on 
the  ghats  of  the  river  Sarju,  on  which 
spots  they  place  wooden  chaukis  or 
platforms  where  the  pilgrims  come  and 
sit.  These  pilgrims  generally  after  they 
have  had  their  bath  make  voluntary 
offerings  to  the  particular  Gangaputra 
on  whose  chauki  they  sit  and  put  their 
clothes.  Though  the  Gangaputras  have 
no  proprietary  right  in  the  land  on 
which  they  place  their  chaukis,  and 
whatever  may  bo  the  rights  as  between 
them  on  the  one  hand  and  the  Govern- 
ment Nazul  department  on  the  other, 
yet  there  can  be  no  doubt  that  they  have 
at  the  least  a  right  of  occupation  of  the 
particular  spot  in  their  possession.  The 
question  therefore  is  whether  this  righb 
of  occupation  of  tho  particular  spot  on 
which  the  judgment-debtor  is  entitled 
place  his  chauki,  assuming  it  to  be  no- 
thing more  than  a  possessory  right,  can 
be  subject  to  attachment  and  sale  or 
not.  In  order  to  answer  this  question 
let  us  analyse  the  position  a  little  more 
closely.  The  right  to  chaukis  may  con- 
sist of  one  or  more  of  the  following  four 
rights 

(a)  riyht  to  ownership    of    the  land  on 
which  the  chaukis  are  plaeed, 

(b)  right  to  receive  offerings  from  the 
persons  who  visit  the  ghats  for  bathing, 

(c)  right  to  the  occupation  of    the  par- 
ticular  spot    on   which     the    judgment- 
debtor   is  entitled  to  put  his  chaukis  in- 
dependently of  the  rights    between    him 
and  the  Government  Nazul,  and 

(d)  right  to  ownership    of  tho  wooden 
platform  called  the  chauki. 

As  regards  tho  right  to  the  ownership 
of  the  land  it  is  admitted  that  the 
judgment-debtor  has  no  such  right  of 
ownership  No  claim  for  attachment 
or  sale  can  therefore  be  based  on  this 
ground. 

As  regards  the  right  to  receive  offer-' 
ings  from  pilgrims  we  have  no  doubt  that, 
such  a  right  is  merely  a  right  of  per-i 
sonal  service,  which  cannot  be  the  subject 
of  attachment  and  sale.  This  right  of  a' 
Gangaputra  or  ghatia  to  receive  offerings 
from  pilgrims  is  similar  to  the  right  of 
a  sheba.it  or  poojari  to  receive  offerings 
at  a  Hindu  shrine  or  the  right  of  a 
Mahabrahman  to  get  alms  and  offerings 
on  the  death  of  any  person.  The  nature 
of  suoh  rights  has  been  the  subject  of 
discussion  in  various  oases 
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ID  Ganesh  Ramchandra  Date  v."SJian- 
kar  Ramchandra  (l),  ib  was  held  that 
the  vritti  by  virtue  of  which  certain 
religious  ceremonies  were  performed  on 
the  river  Godavari  on  behalf  of  the  pil- 
grims who  paid  fees  to  the  holders  of 
priestly  ofiioee  for  the  p3rformanoe  of 
such  religious  ceremonies  at  or  about 
the  time  of  their  performance  was  a 
hereditary  priestly  office  and  that  it 
was  a 

11  right  ot  personal  aorvico  within  the  moan- 
ing of  01.  (f),  S.  2GG,  Civil  P.  C,  (Act  14  of 
1882),  and  therefore  protected  from  attach- 
ment." 

Similarly  in  Govind  Lakshman  v- 
Bamkrishna  Hari  (2),  it  was  held  that 
jyotishi  vritti  was  a  right  to  receive 
certain  emoluments  as  a  reward  for  per- 
sonal service  and  therefore  not  liable  to 
attachment. 

In  Raja  Ram  v.  Ganesh  (3),  Banade,  J,, 
in  an  instructive  judgment  held  that  a 
vritti  cannot  be  sold  in  execution  of  a 
decree.  He  remarked  on  p.  135  that: 

"  compulsory  alienation  by  way  of  sale  in 
execution  decrees  has  been  disallowed  in  all 
cases  as  being  nob  only  opposed  bo  Hindu  Law 
and  public  policy  but  against  the  'provisions 
of  S.  1266  as  being  light  of  personal  service 

Such  compulsory  sales  might 

transfer  such  properties  to  persons  disquali- 
fied to  perform^  the  duties  of  the  office,  In 
the  case  of  private  alienation  bhis  objection 
docs  not  hold  equally  good  and  private  aliena- 
tions are  not  absolutely  prohibited." 

Farther  on  p.  136  he  observed • 
'  "  That  the  rules  of  succession  depend  upon 
the  nature  of  each  particular  foundation  or 
office  and  in  respect  of  it  custom  and  practice 
must  govern  and  prevail  over  the  text  law 
which  admittedly  prohibited  both  partition 

and    alienation By    force     of 

custom,  however,  a  limited  right  of  partition 
and  alienation  might  be  established  and  cus- 
tom must  be  ascertained  by  evidence  in  each 
class  of  oases," 

We  are  in  entire  agreement  with  this 
exposition  of  the  law  on  the  subject 

In  Kali  Charan  Oir  v.  Bangshi 
Mohan  Das  (4)  and  Jaggurnath  Roy 
v.  Kishen  Pershad  (5)  it  was  held  that 
the  rights  of  a  shebait  or  other  person  to 
perform  worship  of  a  Hindu  idol  cannot 
be  transferred.  Similar  view  was  taken 
by  the  Madras  High  Court  in  Nara- 
simma  Thatha  Acharya  v.  Anantha 
Bhatta  (6).  

(1)  L1866]TO  Bom.  3957 
(2J  [1888J  12  Bom.  306. 

(3)  [1899]  23  Dom.  131. 

(4)  15  W.  R.  339=6  B.  L.  R  727. 
(5;  7  W.  R.  266 

(6)  [1882]  4  Mad.  391. 


In  Jhumman  Pande  v.  Dinoonath 
Pandey  (7),  Durga  Prasad  v.  Qenda  (6) 
and  Durga  Prasad  v.  Shambhu  (9),  it 
was  held  that  birt  mahabrahmani  is  a 
right  of  personal  service  and  oannot  be 
attached,  The  same  principle  underlies 
the  decisions  of  the  late  Court  of  the 
Judicial  Commissioner  of  Oudh,  relating 
to  mahabrahmani  dues  in  B  hag  wan  Din 
v.  Mam  Ram  (10);  Baddu  v.  Babu  Lai 
(11)  and  Mahesh  Prasad  v.  Bha- 
rath  (12) 

The  learned  counsel  for  the  respon- 
dent has  relied  upon  four  cases:  Sukhlal 
v  Bishambhar  (13);  Lokya  v.  Sulli  (14); 
Suraj  Prasad  v.  Ganesh  Ram  (15)  and 
Gaya  Din  v.  Gur  Din  (16)  In  Sukhlal 
v.  Bishambhar  (13),  there  was  a  mort- 
gage by  one  Mahabrahman  in  favour  of 
another  Mahabrahman  and  thi  mort- 
gage was  upheld.  In  Lokya  v.  Sulli 
(14),  the  only  question  was  whether  the 
birt  jajmani  was  heritable  and  partible. 
In  Suraj  Prasad  v  Ganesh  Ram  (15), 
it  was  held  that  the  right  oC  a  ghatia. 
was  a  right  to  property  and  heritable 
under  Hindu  Law.  Lastly  in  Gaya  Din 
v.  Gur  Din  (16),  it  was  held  that  the 
right  to  receive  offerings  was  capable  of 
passing  to  the  heirs  by  inheritance  and 
also  therefore  subject  to  partition.  We 
do  not  wish  to  express  any  opinion  as 
regards  the  heritability  or  the  power  of 
making  partition  or  private  alienation 
in  respect  of  such  rights  as  no  such 
questions  arise  in  the  present  case,  but 
we  have  no  hesitation,  on  a  review  of 
all  the  authorities  cited  before  us,  in 
holding  that  the  right  of  a  Gangaputra  to 
receive  offerings  is  merely  a  right  of 
personal  service  and  as  such  oannot  be 
sold  in  execution  of  a  decree. 

As  regards  the  judgment-debtor's  right 
of  occupation  of  a  particular  spot  on  the 
banks  of  the  river  for  the  purpose  of  put- 
ting his  chauki  in  order  to  carry  on  hia 
profession  it  is  unnecessary  for  us  to 
enter  into  the  question  as  regards  the 
rights  possessed  by  him  in  this  respect 

(7)16  W.  R.  171"  —     -   - 

(8)  [1889]  A.  W.  N.  169. 

(9)  [1919]  41  All.  656=51  I  C.  539=17  A.L.J. 
842, 

(10)  [1902]  5  O.  0.  225. 

(11)  [1908]  11  O.  C.  212. 

(12)  [1920]  23  O.  0.  252=59  I.  G,  677. 

(13)  [1917]  39  All.  196=37   I.  0.  661=15  A.  L. 
J.  41. 

(14)  A,  I.  R,  1921  All.  286=43  All.  35. 

(15)  A.  I.  R.  1921  All.  235=*43  All.  581, 

(16)  A,  I.  R,  1929  Oudh  257, 
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as  against  the  Goverament  Nazul,  bat 
we  are  iaoliaed  to  agree  with  the  learn- 
ed Additional  Subordinate  Judge,  that 
such  aright  of  occupation  of  specific  por- 
tions o[  the  river  bink  as  described  by 
various  numbers  given  in  the  applica- 
tion for  execution  is  quite  distinct  from 
ithe  ffcraoQFil  right  of  receiving  offerings 
land  as  such  is  not  exempt  from  attach- 
Iment  or  s.ilo  in  execution  of  the  decree. 
Similarly  the  physical  articles  namely 
chaukis  or  the  wooden  platforms  placed 
on  the  ghat  are  also  properties  which 
are  liable  to  attachment  and  sale. 

For  tho  above  reasons  we  agree  with 
the  loirned  Additional  Subordinate  Judge 
and  dismiss  this  appeal  with  cents. 


H.M  /R  K. 


Appeal  dismissed. 
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PULLAN,  J. 

Muhammad  Khan  and  another — Plain- 
tills — Appellants, 

v. 

Sheo  Bhikh  Singh  airl  others — Defen- 
dants— Respondents 

Second  Appeal  No,  77  of  1929,  Decided 
on  8th  August  1929,  from  decree  of  Sub- 
Judge,  Pdurtabgarh,  D/-  2ttth  January 
1929. 

(a)  Civil  P.    C.,    S.  100  —  Appellate    Court 
cannot  interfere  if  decision   of  lower  Court, 
though     defective    is    based     on   findings  of 
facts. 

The  appellate  Gourb  cannot  intarfara  with 
the  daciaion  of  tha  lower  Court;  in  second 
appeal  oaly  oa  the  ground  that  it  ia  defective 
if  it  is  bctsod  on  findings  of  facts.  Bub  where 
the  low  or  Court  goaa  beyond  findings  of  facts, 
and  ibs  decision  ia  wrong,  tho  appellate  Court 
can  interfere.  [P  447  C  2] 

(b)  Evidence  Act,  S.     91-Grtnt   reduced 
to  form  of    document  —  Document    itself    is 
only  evidence — Secondary  evidence  is   inad- 
missible where  document  not  shown  to  have 
been  lost. 

Under  S.  91  the  only  evidence  as  to  a  grant 
when  it  has  been  reduced  to  tho  form  of  a 
document  is  the  document  itself  unless  se- 
condary evidence  as  to  its  consents  is  admis- 
sible. Only  Cl.  (o),  S.  65,  which  makis  se- 
condary evidence  of  lost  originals  admissible 
can  bo  applied  bo  auoh  a  oaao;  but  where 
there  is  no  evidence  on  record  that  the  docu- 
ment has  baon  lost  01.  (o)  ia  inapplicable  and 
a  finding  of  Court  based  on  existence  of  an 
ijazatnama,  which  is  said  to  ba  lost  is  er- 
roneous in  law,  [P  448  0  1] 

(c)  Custom—  Land    cannot    be   claimsd    as 
reserved  for  burning  corpisi   in    absence  of 


•  pecial  custom,    merely    because   tome  dead 
bodies  had  been  burnt  there. 

Failing  evidence  bhab  there  is  some  special 
custom  by  which  the  land  ia  reserved  for  the 
purpose  of  burning  the  dead  bodies,  the  mere 
fact  that  certain  dead  bodies  have  been  burnb 
thera,  gives  them  no  bible  to  a  person  bo  resist 
tho  claim  to  occupy  the  land  by  vittua  of  a 
lease.  [P  448  C  1] 

(d)  Possession— Court  of  Wards  represent- 
ing zamindar  holds  possession  of  parti  land 
of  village  presumed  to  be  in  possession  of 
zamindar  —  Mere  possession  without  title 
does  not  confer  any  right  to  possession. 

Tha  parti  land  of  a  village  is  presumed  bo 
bo  in  the  possession  of  tho  zimmdir  and 
Court  ot  Wards  representing  the  zamindar 
must  be  held  to  be  m  posaasnon  of  the  land, 
Mere  physical  possession  without  any  title 
gives  no  right  and,  whore  the  defendants  ire 
unable  to  sot  up  any  title  though  they  may 
have  been  in  physical  possession  of  tho  land, 
they  cannot  sot  up  any  right.  [P  443  0  1] 

Ali  Zaheer — for   Appellants. 

Radha  Krishna — for  Respondents. 

Judgment — In  this  cage  the  plain- 
tiffs obtained  a  lease  from  the  Court  of 
Wards  managing  the  estate  of  the  Raja 
of  D.ihppur  in  reaped  of  two  numbers 
which  are  described  in  the  revenue 
papers  as  purbi  land.  The  case  was 
brought  because  possession  was  contested 
by  the  defendants  who  alleged  that  the 
greater  portion  of  this  land  nad  been 
granted  bo  them  by  the  Raja  himself  by 
means  of  an  ijazatnama  for  the  purpose 
of  planting  a  grove  and  that  furthermore 
they  had  a  right  to  burn  their  dead  on 
the  land, 

The  first    Court  decreed   the  suit    but 
the  lower   appellate  Court    reversed  this  ' 
finding    and    I    am  asked    in   appeal    to 
restore  that   of   the   Court   of   first    in- 
stance. 

There  can  be  no  question  that  the 
judgment  of  the  Court  below  is  in  many, 
respects  defective  but  I  could  not  on  this 
ground  alone  interfere  with  it  if  it  were> 
held  to  be  based  on  findings  of  fact 
arrived  at  by  the  Court  below,  I  have1 
considered  all  the  findings  of  the  Court 
below  very  carefully  and  I  am  of  opinion 
that  in  so  far  as  they  are  findings  of  fact 
they  have  no  effect  on  the  iuit,  and 
where  they  go  beyond  being  findings  of 
fact  they  are  demonstrably  wrong.  The 
defendants  base  their  title  on  an  ijazat- 
nama which  they  said  they  lost  and 
which  ia  supposed  to  have  been  granted 
bo  them  six  years  ago  by  the  Raja  of 
Dalippur  before  his  estate  was  taken 
under  the  Court  of  Wards.  Under  S.  91, 
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'Evidence  Act,  the  only  evidence  as  to  a 
grant  when  it  bag  bean  reduced  to  the 
form  of  a  document  is  the  document 
itself  unless  secondary  evidence  as  to  its 
contents  is  admissible  Secondary  evi- 
dence could  only  be  admissible  under  the 
Iterms  o[  S  65,  Evidence  Act,  and  the 
|olau99  applicable  oould  only  be  01.  (c), 
but  this  clause  is  not  applicable  because 
there  is  no  evidence  on  the  record  to 
;show  that  the  document  h  lost.  Thug 
uny  finding  of  the  lower  Court  based 
.upon  the  existence  of  the  ijazatnama  ig 
erroneous  in  law 

The  second  finding  is  that  tho  defen- 
dants used  some  portion  of  this  land  as 
chiari,  that  is  to  say,  they  had  on  occa- 
sions burnt  corpses  on  the  land  Failing 
evidence  that  there  was  some  special 
custom  by  which  this  land  was  reserved 
to  the  defendants  for  the  purpose  of 
burning  their  dead,  1  am  unable  to  hold 
that  the  mere  fact  that  oertiin  dead 
bodies  had  been  burnt  there  gives  the 
defendants  any  title  to  resist  the  plain- 
tiffs' claim  to  occupy  the  laud  in  virtue 
of  the  lease 

The  other  two  findings  of  the  Court 
appear  to  be,  first,  that  the  Court  of 
Wards  was  not  in  possession  and  secondly 
that  the  defendants  were  in  possession, 
but  the  Subordinate  Judge  does  not  say 
when  the  Court  of  Wards  was  not  in  pos- 
session, or  how  the  defendants  came  into 
possession.  Mere  possession  is  admitted 
by  the  plaintiffs  but  possession  without 
title  cannot  give  any  right  to  the  defen- 
dants. Nor  can  it  be  understood  how  it 
could  be  found  that  the  Court  of  Wards 
was  not  in  possession  They  represented 
the  zamindar.  Tho  parti  land  of  the 
village  is  presumed  to  be  in  the  posses- 
sion of  the  zamindar,  and  as  the  defen- 
dants have  been  unable  to  set  up  any 
title,  although  there  may  have  been  phy- 
sical possession,  the  Court  of  Wards 
must  be  held  to  be  in  possession  us 
'zamindar. 

I  cannot,  therefore,  hold  that  the  find- 
ings of  faot  arrived  at  by  the  Court 
below  make  a  decision  based  as  it  is  on 
a  most  inadequate  appreciation  of  the 
facts  of  the  case,  insusceptible  to  failure 
in  second  appeal.  On  the  facts  I  have 
no  doubt  that  the  plaintiffs  obtained  a 
valid  lease  from  the  Court  of  Wards  for 
a  plot  of  land  which  the  Court  of  Wards 
was  entitled  to  give  on  lease,  and  the 
defendants  had  no  title  whatever  on 


which  to  resist  the  plaintiffs.  The  evi- 
dence of  the  Raja  himself  in  so  far  as  it 
is  admissible  is  of  very  little  value  He 
did  not  even  remember  if  the  land  was 
parti  or  a  grove,  and  although  he  at- 
tempted to  help  tho  defendants  by  writ- 
ing si  letter  to  the  Court  of  Wards  after 
the  plain titJs'  lease  was  granted,  and  ho 
ventured  also  to  say  that  the  land  ap- 
peared to  bo  chiari,  he  could  only  say 
that  he  had  been  told  that  the  ija/at- 
nama  hud  been  lost,  and  he  was  unable 
to  state  on  what  ground  he  hold  the  land 
tobochiaii.  In  my  opinion  the  Court 
of  first  instance  was  right  and  the  lower 
appellate  Court  was  entirely  wrong 

I  allow  this  appeal,  set  aside  tho  ouler 
of  tho  lower  Court  and  lestoro  that  of 
tho  Court  of  first  instance  with  costs 
throughout. 

RM/R.X.  Appeal 
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PULLAN,  J. 

Putin  pal  Singh  --  Defendant  —  Ap- 
pellant, 

v. 

ILan  Sai  an  l}av  and  anothet — Plain- 
tiffs and  Defendant — Respondents. 

Second  Rent  Appeal  No.  32  of  192S, 
Decided  on  27th  February  1929,  from 
an  order  of  Addl.  Diat  Judge,  Gondii, 
D/-lst  January  1928. 

Local  Rates  Act  (l  of  1914),  S.  8  (a)  — 
Under-proprietor  i«  liable  to  pay  for  main- 
tenance of  rural  police  under  Cl,  (a). 

Section  8  clearly  lays  down  two  payments 
which  are  connected  by  tho  word  and"  im- 
mediately preceding  the  letter  (a)  which  com- 
mences the  second  portion  of  that  section. 
This  portion  proscribes  a  payment  in  lieu  of 
an  amount  previously  collected  under  tho 
United  Provinces  Local  and  Rural  Police  Act, 
which  is  nuw  to  be  levied  as  a.  local  rate. 
An  undor-proprietor  is  liable  to  pay  for  tho 
maintenance  of  rural  poliou  under  Cl  (a). 

[IJ  449  C  1  ] 

K.  P.  Misra — for  Appellant. 

Mahesh  Prasad—lor  Respondents. 

Judgment.— This  second  appeal  hug 
been  filed  by  an  under-proprietor  in 
order  to  contest  bis  liability  to  pay  local 
rates  to  the  taluqdar,  la  tbe  Court  of 
first  instance  a  calculation  was  made 
which  is  now  admittedly  incorrect.  In 
first  appeal  the  matter  was  not  decided 
at  all  because  the  Judge  satisfied  him- 
self by  saying  that  nothing  was  shown 
in  support  of  the  plea.  Now  the  appel- 
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lant  aooepts    the  arithmetical    aooaraoy 
of  the  oaloulation    which  has  beea    filed 
by  the  learned  advocate  for    the  respon- 
dent ;  but  he    admits  only   his  liability 
to  pay  the  first    portion  of  the    sum   ar- 
rived at,    namely,  an    item  of    Rs.  6-9-9 
which    19  the    sum   due    as     load  rates 
under  '  the    first    portion  of  S.    8,  Local 
R*tes  Act  (I  of  19U).     He  contests    his 
liability  as  to  a  sum  of  Rs.   7-6-3  alleged 
to  be  duo  under   Cl.  (a)  of  the    same  sec- 
tion, contending  bhat  under  S.  17    of  the 
Banao  Act  no  sum  is  now  due  from  under- 
proprietors  for  the    maintenance  of    the 
rural  police    and,  therefore,    Cl.  (a)   oan 
only  refer  to  sums  due  before   1914  when 
the    United  Provinces    Local    and  Rural 
Police  Rates  Act,  1906,  was   repealed    by 
iAot  1  of   1914.     In  my   opinion  the  con- 
tention is     incorrect.     S.  8  clearly    lays 
down  two  payments  which  are  connected 
by  the  word  "and"    immediately  preced- 
ing the  letter  (a)  which     commences  the 
second  portion  of  the  section.     This  por- 
tion prescribes   a  payment    in  lieu   of  an 
amount    previously  collected    under    the 
United  Provinces  Looal  and  Rural  Police 
Rates  Act,  which  is  now    to  be  levied  as 
a  local  rate.     And  S.  17   carries  this  fur- 
ther by  painting    out  that  as     the  police 
rate   is  now    included  in    the    local  rate 
ao  additional  sum  cm  be  levied    from  an 
under-proprietor  for  the    maintenance  of 
the  rural  police. 

The   last     point   raised    by    the    ap- 
pellant   is    that   even     if    this    is    the 
oase   ho   should    not     have    to    pay,  be- 
cause there  is  no  proof  that    at  the  time 
of  tbe  commencement  of    the  Act  he  was 
liable  for   payment    of  any    of   the  rates 
payable    under    the    United     Provinces 
Lttal  and  Rural  Police  Rites   Act,  1906. 
lie  says  that  if  he    paid  anything     at  all 
he  paid  it    unjer  an    agreement    of   the 
year  1866.     It    may  be    that  his    agree- 
ment was  entered  into  in  the   year  1866, 
bat  it  continued  to  subsist   after  the  Act 
of  1906  was  passed  ;  anl  whatever   pay- 
ment was  made   for    the  upkeep    of    the 
police  after  the  pissing  of  that  Act  must 
ba  held  to  be  a  payment  made  under  that 
Aot,     Moreover  this    point  wag    decided 
by  the  Court    of  first    instance    and  has 
not  been   clearly    challenged  in    appeal. 
In  my  opinion    the   appellant    is  liable 
both  for  tbe  sum  of  Rs.  6-9-9  per  annum 
due  as  looal  rates  proper  anl  for  the  sum 
of  R*.  7-6-3  due  as  loo&l  rates  in  substi- 
tution  for    the  old    police  rate.      The 
1929  0/57  ft  68 


amount  due,  therefore,  for  one  year  is 
R?.  14  and  for  one  and  a  half  years  is 
Rg.  2L.  I  allow  the  appeal  to  this 
extent  that  the  decree  of  the  local  Court 
is  modified  and  the  sum  of  Rs.  21  is  sub- 
stituted  for  the  amount  previously 
decreed  on  account  of  local  rate?.  As  the 
difference  between  this  decree  and  that 
of  the  Court  of  first  instance  is  only 
Rg.  0-9-2,  this  practically  amounts  to 
dismissal  of  the  appeal  ;  but  under  the 
circumstances  of  the  case  I  order  the 
parties  to  bear  their  own  costs  in  this 
Court- 

R.M  /U.K.  Order  accordingly. 
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STUART,  C.  J.,  AND  RAZA,  J. 

Jagannath    Prasad    and     another    — 
Plaintiffs — Appellants, 
v. 

Naurang  Singh  and  others — Defen- 
dants—  Respondents. 

First  Appeal  No.  104  of  1923,  Decided 
on  31st  July  1929,  from  decree  of  Sub- 
Judge,  Bara  B.inki,  D/-  30th  April  1928. 

(a)  Transfer  of  Property  Act,  S.  74— 
Subrogation — Where  mortgagee  takes  re- 
newal of  previous  liabilities  in  full  satisfac- 
tion no  question  of  subrogation  arises. 

Whoro  a  dead  of  mortgage  ia  executed  m 
satisfaction  of  amount  due  on  prior  deeds  and 
an  advance  in  cash,  there  being  prior  and 
puisne  mortgagees,  tho  subsequent  mortgaged 
cannot  olaim  priority  on  tho  ground  that  the 
deeds  have  been  kept  alive  and  can  ba  pleaded 
to  give  them  priority  over  subsequent  aliena- 
tions by  tha  mortgagor.  It  is  not  a  oaao  whera 
a  subsequent  mortgagee  has  paid  off  prior  lia- 
bilities incurred  kby  tho  mortgagor  in  favour 
of  third  parties  and  no  question  of  subroga- 
tion arises.  [P  450  0  2] 
fb)  Transfer  of  Property  Act  —  Mort- 
gagee allowing  right  to  recover  money  on 
basis  of  previous  liabilities  to  be  lost  by 
time,  cannot  claim  priority. 

A  mortgagee  taking  fresh  dead  In  aatiafao- 
tion  of  previous  liabilities  cannot  claim  prior- 
ity on  basis  of  the  earlier  mortgages  whan 
ha  allows  his  right  to  recover  money  on  basis 
of  earlier  mortgages  to  bo  lost  by  lapae  of  timo 
3J  Cal.  527  (P.Cj  and  17  O.  C.  39,  Rrl.  o,* 

[P  <m  C  11 

Hyder  Huiein  and  A.  C.  Mukerjt  — 
Appellants. 

H.N  Misra  and  Kunj  Behari  Shiikla, 
— for  Respondents 

Judgment. — The  facts  of  this  appeal 
are  as  follows  :  The  plaintiffs-appellants 
oa me  into  Court  for  relief  on  the  basis  of 
a  deed  of  simple  mortgage  dated  7fck 
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August  1914.  There  is  no  doubt  as  bo 
execution  of  the  deed.  There  was,  how- 
ever, contest  on  many  points.  The  deed 
had  been  executed  by  a  certain  Autar 
Singh  aud  professed  to  transfer  joint 
family  property.  Although  Autar  Singh 
\VJLS  hold  competent  to  transfer  the  pro- 
perty the  learned  trial  Judge  found  in 
respect  of  his  sons  (who  now  represent 
the  family)  that  they  wore  not  obliged 
to  pay  interest  -,it  tho  r.ite  which  Autar 
Singh  had  agreed  to  pay  and  the  amount 
claimed  wag  substantially  reduced.  The 
reduction  of  interest  is  not  challenged  by 
tho  plaintilT-appollnnts,  [11  the  array  of 
parties  were  certain  persona  who  vvoio 
joined  as  puisne  mortgages  It  was  put 
forward  on  contest  not  only  that  there 
wore  puisne  mortgages  bub  that  there 
were  many  prior  mortgagees  Tho  prior 
mortgages  were  set  forward  and  in  the 
decree  provision  was  made  foi1  the  re- 
cognition of  theso  prior  mortgages  Tho 
quit  was  instituted  on  Gth  August  1927. 
Liter  on  tho  plaintills  applied  for  per- 
mission to  amend  the  plaint.  The  main 
modification  proposed  WJ.B  this  Tho 
deed  of  mortgage  on  which  tho  suit  was 
based  WAS  executed  in  satisfaction  of  tho 
amount  duo  ou  two  prior  doods  and  an 
ndvance  in  ca,Bli.  In  tho  proposed  amend- 
ment it  was  sot  forth  that  the  plaintiifs 
should  be  allowed  priority  in  respect  of 
tho  amounts  due  under  the  prior  deeds 
The  learned  trial  Judge  refused  to  permit 
bhe  amendment  of  the  plaint  and  did  not 
touch  on  the  point  in  his  judgment.  The 
appeal  heforo  ua  has  boon  argued  upon 
the  basis  that  the  amendment  had  been 
allowed  but  tint  the  point  had  been 
decided  against  tho  plaintiffs. 

It  will  bo  necessary  in  the  first  place 
to  state  particulars  as  to  the  dates  of  these 
respective  deeds.  There  are  in  the  first 
pi  Ace  two  registered  doeds  of  mortgage, 
one  of  1th  May  1904  and  the  other  of  5th 
March  1909,  in  favour  of  third  parties, 
There  can  be  no  doubt  as  to  the  fact  that 
the  holders  of  those  deeds  ca,n  claim 
priority  against  tho  appellants.  Tho 
next  deed  which  we  came  to  is  a  deed 
dated  21st  July  1909  (Ex.  2)  This  is  in 
favour  of  the  plaintiffs'  predecessor  in- 
interest.  It  i<3  a  deed  of  simple  mort- 
gage for  Rg.  500  cash  This  is  Ex.  2. 
Then  follow  deeda  in  favour  of  third 
parties  of  27th  July  1909,  14th  October 
19LO,  22nd  July  1912,  1st  July  1913  and 
8th  August  1913.  Next  comes  a  deed  of 


further  charge  dated  23rd  December 
1913,  in  favour  of  the  plaintiffs'  pro- 
deoessor-in-interest.  This  was  a  deed 
for  Rs  200  This  deed  is  Ex.  3. 

Now  we  have  it  that  the  deed  of  7th 
August  1914  which  is  for  Rs.  2,200  was 
executed  for  tho  following  consideration: 

For  satisfaction  of  tho  princi- 
pal on  two  deeds  Ex9.  2 
and  3  ...  ...  Rs-  700 

For  interest  on  tho  two  deeds 

Ex.  2  and  3  ...  ...    „     1,000 

Paid  in  cash     .  .  ...    „        400 

Thia  is  the  deed  on  which  the  plain- 
tiffs claimed  for  principal  and  interest 
Us  39,651. 

It  will  be  observed  that  the  plaintiffs 
would  not  have  as  greo,t  advantage  in 
setting  up  Ex.  3  as  setting  up  Ex.  2. 
What  the  plaintiffs  are  doing  ia  this 
They  are  assorting  their  rights  under  the 
doods  Exs.  2  and  3  claiming  that  those 
rights  hdve  boon  kept  alive  and  can  bo 
ple-ided  to  give  then  priority  over  sub- 
sequent alienations  by  tho  mortgagor  It 
is  not  a  caso  in  which  a  subsequent  tnorfc- 
gugoa  has  paid  oft'  prior  liabilities,  in- 
curred by  the  mortgagor  in  favour  of 
third  parties  Thia  is  a  oase  in  which  the 
mortgagee  ha,s  himself  taken  a  renewal  of 
previous  liabilities  in  full  satisfaction. 
As  we  understand  it  there  can  be  no 
question  of  subrogation  in  the  particular 
circumstances.  But  ovon  if  it  were  pos- 
sible for  suoli  a  claim  to  bo  put  forward 
tho  rulo  Uid  down  by  their  Lnrdahips  of 
the  Judicial  Committee  in  Mohammed  Ib- 
rahim JJusain  v.  Ambika  Prasad  Sinyh, 
(1)  is  sufficient  to  show  that  these  pleas 
are  barred  by  limitation.  The  facts 
there  wore  as  follows  : 

A  oertfiin  Girwar  Singh  had  executed 
i  z.irepeshgi  lease  on  20th  November 
1874  Twelve  thousand  rupess  due  under 
this  lease  wero  repayable  in  September 
1887.  On  17th  Feburary  1888  the  suc- 
cessor of  Girwar  Singh  executed  a  deed 
of  mortgage  One  of  the  conditions  of 
tho  mortgage  was  the  piyment  of  the 
amount  duo  under  the  zirepeshgi  lease. 
When  tho  suit  was  brought  ovontuilly 
on  the  bisis  of  the  mortgige  of  17th 
February  1838,  cartiin  persons  set  up 
transfers  of  dates  between  20th  Novem- 
ber 1874  and  17th  February  1888.  The 
holders  of  the  mortgage  of  17th  February 
1888  claimed  priority  because  they  had 

(l;   [19121  39  Cj,lT~r)27^uTrO.  496=90  I.  A, 
68  (P.O.). 
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paid  off  the  amount  due  under  the  zare- 
peshgi  lease.  Thoir  Lordships  rejected 
this  plea,  for  the  following  reasons  : 

"Bub  as  the  R«.  12,000  were  under  the  zare- 
paahgi  deed  of  20 ;h  November  1874,  repayable 
in  Jeth  1294  Fisli  (September  1887)  and  fchia 
suit  waa  nob  broughb  until  22nd  September 
1000,  tho  claim  of  bho  pUmtifis  bo  priority  IB 
barred  by  Art.  132,  Sch.  t2,  Lim.  Acb." 

The  facts  here  are  similar.  On  the 
date  when  the  present  suit  WAS  brought, 
6th  August  1927,  all  reliefs  based  on 
Ex.  2  'and  Ex.  3  were  time  barred.  A 
somewhat  similar  matter  was  before  the 
ludioial  Commissioner  in  1913  The 
then  Judicial  Commissioner,  Mr.  Lindsay 
decided  the  appeil  in  this  mitter  : 
Deputy  Conmr.  of  Lucknow  v.  Sukh- 
\nandan  (2)  He  discussed  the  question 
at  pp.  43  to  4G.  We  are  in  full  accord 
with  what  ha.3  boon  stated  in  that  deci- 
sion. This  disposes  of  the  only  grounds 
on  which  tho  appaal  was  argued  The 
learned  counsel  abandoned  grounds  5 
iio  7.  The  appeal  is  dismissed  with  costs. 
There  will  be  two  sets  of  costs.  Raja 
Bha^wan  Bukhsh  Singh  will  get  his 
<rosts  separately  and  the  remaining  res- 
pondents who  are  represented  by  the 
3arae  learned  counsel  will  receive  one 
set  of  costs. 
_U.M/n.K:_  Appeal  dismissed. 

~~(i)  [YgiifT?  bTc.  .H-~23~i.  criiar 
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WAZIII  HASAN    AND  PQ^LAN,  JJ. 
(Hakim)  Bashir  Ahmed — Defendant — 
Appellant. 

v. 

Sadiq  All — Plaintiff  —  Respondent. 

Second  Appeal  No.  42  of  1929,  Decided 
on  26th  August  1929,  against  decree  of 
Sub-Judge,  Lucknow,  D/-  12th  October 
1928. 

Civil  P.  C.,  S.  96  (3)—  Agreement  to  abide 
by  decision  of  Court  bars  appeal  —  Agree- 
ment ii  not  barred  by  Contract  Act,  S.  28. 

Where  the  parties  give  their  consent  to  the 
<JoUrb  as  bo  the  procedure  which  the  Court  IB 
to  A^opt  111  matter  of  coming  to  A  decision  on 
1.he  merits  of  the  case  ftud  they  Also  give  their 
oonsout  that  such  a  dooiaion  will  ba  binding 
on  thorn,  it  ia  tanbamouub  to  saymg  that  the 
decision  will  be  final  And  no  right  of  Appeal 
will  ba  exercised  by  the  parties,  Tho  parties 
cannpb -ronilo  from  tho  Agreement  And  An  Ap- 
peal is  incompetent.  9  28,  Contract  Act,  doea 
nob  apply  to  the  case  and  ib  is  nob  necessary 
that  the  agreement  should  ba  considered  bo  be 
an  adjustment  within  tha  meaning  of  O.  23  or 
that  the  effect  of  the  Agreement  should  bo  bo 
constitute  the  Court  au  arbitrator  in  tho  con- 


troversy :  A.  I.  fi,  1923  Mad.  444,  14  M.  I.  A. 
203  (P.  C.),  Ref.\  -4,  I.  R.  192G  P.  C.  139,  R*t. 
on.  [P  452  0  1,  2] 

Wasim  and  Zaliur  Ahmad— tor  Appel- 
lant. 

Mahabir  Prasad  Srivastava—ior  Res* 
pondoat. 

Judgment. — This  is'fche  defendant's 
appeal  from  the  decree  of  the  Subordi- 
nate Judge  of  Lucknow,  dated  20th  Octo- 
ber 1928  confirming  the  decree  of  the 
Munsif,  South  Lucknow,  dated  18th  May 
1928.  The  plaintiff  brought  the  suit  out 
of  which  this  appeal  has  arisen  for  a  de- 
claration of  certain  easement  rights  in 
relation  to  his  residential  house  The 
proceedings  in  tha  suit  while  it  was  pen- 
ding in  the  Court  of  first  instance  abrupt- 
ly terminated  under  'an  agreement  of 
the  parties.  That  agreement  was  as  fol- 
lows: 

"At  this  stage  the  parties  Agree  to  leave  the 
CASO  for  decision  to  the  Court.  They  Agree 
that  they  will  not  produce  Any  oral  or  docu- 
mentary evidence.  They  agroa  to  Abide  by 
fch3  dooision  of  the  Gourb  whatever  it  may  be. 
Thuy  give  to  the  Court  powor  to  take  into  ac- 
count the  documents  already  on  the  raoord 
and  to  summon  any  evidence  it  likes.  They 
do  not  put  any  sort  of  limitation  on  the 
powers  of  the  Court.  ' 

In  pursuance  of  this  agreement  the 
Court  pronounced  its  decision  and  it  hap- 
pened to  be  in  favour  of  the  plaintiff. 
From  the  decision  of  the  first  Court  the> 
defendant  preferred  an  appeal  to  tha 
Court  of  the  Subordinate  Judge  of  Luck- 
now  who,  on  a  preliminary  objection 
taken  by  the  plaintiff,  held  that  the  ap- 
peal was  incompetent.  He  accordingly 
dismissed  the  appeal. 

In  second 'up  pea  I  it  is  contended  that 
the  agreement  on  its  construction  does 
not  preclude  the  defendant  from  exer- 
cising his  right  of  appeil  which  is  given 
to  him  by  law,  that  is  S,  96,  Civil  P,  C  , 
1908,  and  secondly  that,  in  any  event  the 
decision  of  the  Court  being  neither  a  de- 
cision of  an  arbitrator  nor  on  a  settle- 
ment or  adjustment  of  the  claim,  as  con- 
templated by  O  23,  R.  1,  Civil  P.  C.  the 
decree  of  the  Court  of  the  first  instance 
was  appealable,  notwithstanding  the 
agreement. 

The  learned  advocate  for  the  appellant 
cited  the  decision  of  the  High  Court  of 
Madras  in  Sankaranarayana  Pillai  v. 
Ramaswamiah  Pillai  (1).  This  deci- 
sion, if  we  may  respectfully  say  so,  is  ex- 
hauBJJive _in_i ts  nature  and  djBals_with 

llTAn^R.  1923  Mid.  H4==4  "" 
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oases  decided  both  in  England  and  in 
India  bearing  on  the  question  now  being 
-considered.  Reference  wag  made  bo  the 
decision  of  their  Lordships  of  the  Judi- 
cial Committee  in  the  00.50  of  Pizani  v. 
Attorney  General  for  Gibralter  (2),  and 
to  the  decision  .of  the  House  of  Lords  in 
Burgess  v.  Morley  (3).  Amongst  other 
oases  reference  was  made  also  to  the  case 
of  Saiyan  Zain  v.  Kalabhai  Lallubhai 
(4)  and  Nidamarthi  Mulclcant*  v.  T. 
ft  am  ay  y  a  (5). 

Little  need  be  said  on  the  question  of 
construction  of  the  agreement,  which  we 
have  reproduced  in  extenso  in  the  fore- 
going part  of  this  judgment.  We  think 
that  the  words  are  clear  and  emphatic. 
The  parties  gave  their  consent  to  the 
Court,  to  the  procedure  which  the  Court 
was  to  adopt  in  the  matter  of  coming*  to 
a  decision  on  the  merits  of  the  case  then 
before  it  and  they  also  gave  their  consent 
that  such  a  decision  will  be  binding  on 
them.  This  is  tantamount  to  saying 
that  the  decision  shall  be  final  and  no 
right  of  appeal  will  be  exercised  by  either 
of  the  parties.  This  -being  our  construc- 
tion of  the  agreement  in  question,  we 
think  that  there  is  nothing  in  general 
principles  which  will  have  the  effect  of 
permitting  any  one  of  the  parties  to  re- 
Bile  from  the  agreement  Reference  in 
this  connexion  was  made  to  the  provi- 
sions of  S  23,  Contract  Act,  1872.  We 
are  of  opinion  thdt  that  section  has  no 
application  to  the  present  case.  The 
agreement  with  which  we  are  concerned 
in  the  present  case  'is  not  an  agreement 
by  which  any  party 

"is  restricted  pbaolubely  from  enforcing  his 
rights  under  or  in  respect  of  Any  contract." 

In  the  first  place  there  is  no  absolute 
restriction  placed  on  any  pa-rfcy  from  en- 
forcing his  rights.  Indeed  the  rights 
were  in  controversy  between  the  parties 
in  the  auit  in  which  the  agreement  was 
arrived  at.  What  was  restricted  was  the 
right  to  challenge  the  propriety  of  (he 
decree  of  the  Court  of  first  instance. 
That  clearly  was  a  right  in  a  rule  of  pro- 
oedure  provided  by  law.  Secondly  the 
case  in  which  tho  agreement  was  made 
was  not  a  case  to  enforce  rights  under  or 
in  respect  of  any  contract. 

Decisions  in  the  High  Courts _ia_  India 

(2)  [1874]  5  P.  0.  516-^22  W.  R,  900^39  L.T 

729. 

(3)  [189G]  A,  0,  13G. 

(4)  [1893]  23  Bom.  752. 
{6)  [1903]  2G  Mad.  76. 


have  mainly  proceeded  on  two  lines,  one 
that  there  is  no  right  of  appeal,  if  the 
agreement  is  considered  to  be  an  adjust 
ment  of  a  suit  within  the  meaning  oi 
0  23,  Civil  P.  C.,  and  secondly  if  the! 
effect  of  the  agreement  is  to  constitute 
the  Court  an  arbitrator  in  respect  of  the 
controversy  in  the  suit.  We  are  of  opi-j 
nion  that  it  is  not  necessary  that  an 
agreement  to  support  the  exclusion  of  the 
right  of  appeal  must  always  rest  on  onej 
or  the  other  of  the  two  grounds  just  now] 
mentioned  If  the  agreement  is  not  void 
by  the  effect  of  any  rule  of  law,  -we  see- 
no  reason  why  it  should  not  be  enforced 
as  an  agreement  \Vo  have  already  rejec- 
ted the  contention  that  3,  28,  Contract 
Act,  1872,  makes  the  agreement  void. 
This  agreement  has  all  the  necessary 
elements  of  a  valid  contract.  It  is  not, 
disputed  that  it  is  supported  by  consi- 
deration and  is  free  of  any  taint  of  undue 
influence,  mistake  or  misrepresentation, 
We  think  that  it  is  legally  binding  or* 
the  parties  and  'according  to  the  decision 
of  their  Lordshtps  of  the  Judicial  Com- 
mittee  in  the  cose  of  Moonshi  Amir  v. 
Inderjeet  Sinyh  (6),  it  is  equally  bind- 
ing on  the  conscience  of  the  parties. 

The  only  matter  which  now  remains 
to  be  considered  is  the  argument  that 
S  96,  Civil  P.  C,,  gives  a  right  of  appeal 
to  every  party  who  feels  aggrieved  of  tin* 
decision  of  the  Court  of  first  instance  anil 
that  this  right  is  not  subject  to  any  con- 
tract which  may  exist  between  tbe  pat- 
ties. It  appears  to  us  that  there  are  two 
answers  to  this  argument.  The  right  uL 
appeal  is  clearly  rarvde  subject  to  "any 
other  law  for  the  time  being  in  force." 
One  of  such  laws  is  the  law  of  contract.  Ac- 
cording to  that  law  a  party  is  entitled  ba 
the  benefits  of  an  agreement  if  it  is  a  valid 
and  enforceable  agreement.  We  have  al- 
ready said  that  the  agreement  before  us 
is  of  such  a  nature.  Another  answer  is 
that  sub-S.  (3),  8  96,  Civil  P.  C,,  190S 
clearly  provides  that  no  appeal  shall  ho 
from  a  decree  pissed  by  the  Court  with 
the  consent  of  parties,  As  against  the 
applicability  of  this  {subsection,  the 
argument  on  behalf  of  the  appellant  is 
that  there  is  "no  decree  passed  by  the 
Court  with  the  consent  of  partias"  in  th* 
present  case,  because  there  was  no  adjust- 
ment of  the  suit  under  O.  213,  Civil  P.  C. 
We  are  unable  to  aocept_ th is  argument. 

(6)  UB70]  11  M.  I.  A.    203=9  B.  L.  K.  4GC)'=2 
Suther.  479=2 Sat.  731  (P.  0.). 
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Sub-S.  (3)  to  which  reference  has  just 
now  been  made  does  certainly  include  de- 
crees passed  in  consequence  of  an  adjust- 
ment under  0.  23,  Civil  P.  G.,  but  the 
subsection  is  not  limited  to  that  class  of 
'decrees  only.  There  may  be  other  de- 
crees than  decrees  on  adjustment  passed 
by  the  Court  with  the  consent  of  parties, 
and  the  decree  in  the  cd.se  before  us  was 
€uch  a  decree.  There  can  be  no  doubt  on 
a  proper  construction  of  the  agreement 
that  the  parties  gave  their  consent  to  a 
'decree  which  the  Court  may  pass  in  the 
•subject  matter  of  the  controversy  in- 
volved in  the  suit.  This  being  so,  we 
are  of  opinion  that  the  appeal  in  the 
Court  below  was  incompetent  and  so  is 
the  second  appeal  in  this  Court.  This 
'view  would  seem  to  be  in  accordance 
with  the  view  of  their  Lordships  of  the 
Judicial  Committee  in  Ramchandra  Deo 
-Garu  v.  Chaitana  Sahu  (7). 

The  appeal  is  dismissed  with  costs. 

B.M./R  K Appeal  dismissed. 

(7)  A.  I.  E.  1920  P.O.  139-47  I.  A.  200  (P.O.) 
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"WAZIR  HASAN  AND  SBIVASTAVA,  JJ. 

Lachhmi  Narain  and  another — Defen- 
dants— Appellants. 

v. 

Mangal  Prasad — Plaintiff — Respon- 
dents. 

Second  Appeal  No.  2  of  1929,  Decided 
on  3rd  September  1929,  from  decree  of 
1st  Addl.  Diet.  Judge,  Lucknow,  D/-  22nd 
November  1928. 

(a)  Civil  P.  C.,  S.    100 -Finding!    of    facti 
fa   preclude   lecond    appeal  muil  be  precise 
«nd  definite. 

To  preclude  a  second  appeal  on  a  question 
<jf  fact;  there  munt  be  a  precise  and  definite 
finding  on  that  question.  Mere  rambling  sug- 
gestions and  a  bare  possibility  of  certain  view 
ofevidenoa  being  plausible  are  not  findings 
of  facts  against  which  appanla  could  ba  ex- 
cluded. [P  453  C  2  ;  P  451  G  1] 

(b)  Hindu  Law— Antecedent     debt— Sums 
admitted  to  be  paid  in  part  coniideration  of 
xJeed  do  not  constitute  antecedent  debt. 

Whora  the  plaintifl  suing  on  a  deed  of 
charge  admits  that  certain  sums  were  paid  by 
him  us  part  consideration  of  the  deed,  tho 
«ums  do  not  constitute  an  antecedent  debt. 

[P  454  G  1] 

Khaliquzzaman — for  Appellants. 
Ohulam  Hasan — for  Respondents. 
Judgment.— Thia    appeal    arises  oub 
4)f  a  suit  for  sale   of    certain  immovable 


property  on  the  foot  of  a  deed  of  mort- 
gage dated  16th  April  1914  and  a  deed  of 
further  charge  dated  6th  March  1916. 
Both  these  deeds  were  executed  by  one 
Bam  Adhin.  Bam  Adhin  has  since  died 
and  his  sons  are  the  defendants  to  the 
suit.  The  plea  in  defence  is  that  the 
mortgaged  property  being  joint  family 
property  could  not  be  burdened  bv  Bam 
Adhin  for  debts  which  were  not  binding 
on  the  family,  The  plaintiff  did  not 
admit  that  the  property  was  ancestral 
joint  family  property  but  the  Court  a 
below  have  decided  this  matter  against 
the  plaintiff  and  the  decision  has  been 
accepted  aa  correct  and  binding  before  us 
on  behalf  of  the  plaintiff-respondent. 
The  question  which  remains  for  consi- 
deration is  as  to  the  binding  character  of 
the  debts  incurred  under  the  two  deeds 
mentioned  above. 

The  deed  of  IGbh  April  1914  was   exe- 
cuted   in  lieu  of  a  debt  of  Bs.  500  princi- 
pal.    It  carried  interest  at    the   rate  of 
15    per   cent  per  annum.     The  details  of 
the  total   amount  of   the  consideration 
were   specified  in  the  deed  add  with  the> 
exception  of  a  sum  of  Rs.  50    which    was 
admittedly    advanced  in  cash  at  the  time 
of  the  execution  of  the  deed    the   rest    of 
tho  consideration  was  a  debt  previous  in 
time     The  question  which  arose  in  those 
circumstances   was    as    to   whether    the 
previous  loans  could  be  treated  as   items 
of  antecedent  debt  or  were  advances  made 
in  connexion  with  the  mortgage  transac- 
tion     The  Court  of  first  instance  decided 
this  question  against   the    plaintiff.     On 
appeal  by  the  plaintiff,  the  learned  Addi- 
tional District  Judge  of  Bara  Banki  took 
a   contrary  view   of   the  evidence  in  the 
cage  bearing  on  this  part  of    the   contro- 
versy.    He    held    that    according  to  the 
evidence,   the  entire   sura     of    Bs.    450 
ranked    as    antecedent   debt      Before  we 
ancept  this  decision  of  the  learned  Judge 
as    a  finding  of  fact  conclusive  in  second 
appeal    we   must  emphasize  a  point   of 
view   which    is  occasionally  lost  sight  of 
by  the  Courts    below.     The   law   allowsj 
second   appeals   only  on  questions  of  law; 
and  on  such  questions    as   are    stated    in! 
the  rules  of  procedure  and  a  second  appeal) 
on  no  other  question  is   allowed.     From 
this   it    follows   that   there  is  no  second 
appeal  on  a  question  cf  fact  ;  but  to    pre- 
clude a    seoond    appeal   on  a  question  of  I 
fact  there  must  be  a  precise  and   definite' 
finding  on  that  question.     Mere  rambling! 
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suggestions  and  a  bare  possibility  of  a 
certain  view  of  evidence  being  plausible 
are  not  findings  of  facts  against  which 
appeals  could  be  excluded. 

In  this  particular  case  though  we  do 
hold  that  having  regard  to  the  contents 
of  the  judgment  under  appeal  as  a  whole 
there  is  a  finding  of  fact  that  the  sum  of 
Re.  450  constitutes  antecedent  debt  in 
the  sense  that  it  is  made  up  of  previous 
loans  disassociated  with  the  mortgage  in 
suit  the  learned  Judge  in  the  Court  below 
has  indulged  in  letnarks  and  observations 
which  are  indefinite,  vague  and  open  to 
more  than  one  interpretation 

So  far  as  the  consideration  for  the 
mortgage  of  16th  April  1914  is  concerned, 
it  remains  now  to  decide  tho  validity  or 
otherwise  of  the  remaining  item  of  Rs  50 
admittedly  borrowed  at  the  time  of  tho 
execution  of  the  deed  of  mortgage 
Clearly  it  is  not  an  antecedent  debt.  The 
learned  Judge  of  the  Court  below  upholds 
it  on  the  ground  of  legal  necessity.  This 
again  is  a  finding  of  fact  having  regard  to 
the  evidence  on  which  it  could  be  based 
and  which  the  learned  Judge  has  accep- 
ted as  reliable.  Tins  disposes  of  the  deed 
of  mortgage. 

The  deed  of  further  charge  dated  fith 
March  1916  was  executed  for  a  total  con- 
sideration of  Ra  150,  This  is  divided 
into  three  items  of  Rs.  33,  Bs.  35  and 
KB.  82  As  regards  the  first  sum  of 
money,  the  learned  Judge  in  the  Court 
below  is  of  opinion  that  this  was  advan- 
ced for  legal  necessity  and  having  held 
that  the  evidence  was  trustworthy  ho 
finds  it  proved  as  such.  This  finding 
mubt  be  accepted. 

As  regards  the  other  two  sums  of 
money  forming  the  consideration  of  the 
deed  of  further  charge,  ho  is  of  opinion 
that  they  constitute  antecedent  debts. 
It  is  agreed  now  that  the  learned  Judge 
was  in  error  in  doing  so.  The  plaintiff 
clearly  admitted  that  these  two  sums  of 
money  were  paid  by  him  as  part  con- 
sideration of  the  deed  in  question  This 
being  tho  plaintiffs  case  the  learned 
counsel  for  the  respondent  was  right  in 
disassociating  himself  from  the  finding 
of  the  learned  Judge  in  the  Court  below 
that  these  sums  of  money  constituted 
antecedent  debts.  The  argument  before 
us  is  that  their  validity  is  justified  by 
legal  necessity.  In  support  of  the  argu- 
ment reliance  is  placed  solely  on  the  evi- 
dence of  the  plaintiff  himself.  In  these 


circumstances  we  are  called  upon  to 
decide  a  question  of  fact  in  this  second 
appeal  and  our  decision  is  that  the  plain- 
tiff's evidence  alone  is  not  sufficient  to 
support  the  case  that  these  sums  were 
advanced  by  the  plaintiff  to  Bam  Ad  hit* 
for  purposes  which  would  amount  to  legal 
necessity  under  tho  Hindu  Law  ;  but 
apart  from  this  the  evidence  in  itself  is- 
vague.  We  accordingly  hold  that  the 
plaintiff  has  failed  to  prove  that  the  loan 
of  Bs.  35  and  Bs.  82  is  justified  by  any 
legal  necessity. 

We,  therefore,  allow  this  appeal  and 
modify  the  decree  of  the  Court  below  by 
dismissing  the  plaintiff's  suit  in  respect 
of  tho  two  sums  of  Bs.  35  and  Bs.  82  and 
the  interest  thereon  which  were  claimed 
as  part  consideration  of  the  deed  of  fur- 
ther charge  dated  6th  March  1916  (Plx  2). 
The  rest  of  tho  decree  is  uphold.  Tho 
parties  will  receive  and  pay  costs  in  all 
the  three  Courts  in  proportion  to  their 
success  and  failure.  A  fresh  decree  of 
3. ile  according  to  law  shall  be  prepared 
in  this  Court  allowing  six  months'  time 
to  the  defendants  to  satisfy  the  amount 
for  which  the  decree  will  now  be  made 
(The  fact  that  the  appeal  was  from  art 
order  of  remand  was  not  brought  to  the 
notice  of  their  Lordships  at  the  time  of 
hearing.  But  it  was  subsequently 
brought  to  their  notice  whereupon  the 
following  order  was  passed. 

Order. — This  appeal  was  from  art 
order  of  remand  which  our  judgment  up- 
holds. A  finding  of  the  lower  appellate 
Court  as  to  the  amount  of  mortgage 
money  due  to  the  mortgagee  was  modi- 
fied. At  the  time  when  we  were  dictat- 
ing our  judgment  in  Court  it  was  not 
brought  to  our  notice  that  we  were  hear- 
ing  an  appeal  from  an  order  of  remand 
under  0.  41,  B.  23,  Civil  P.  C.  This 
being  so,  we  directed  that  a  fresh  decree 
of  sale  be  prepared  in  this  Court  This 
was  obviously  erroneous.  We  accordingly 
withdraw  the  last  portion  of  our  judg- 
ment now  quoted  : 

"  The  parties  will  receive  and  pay  coats  in- 
all  tho  thre'3  Courts  in  proportion  to  their 
success  and  failure.  A  frosh  decree  of  sale 
According  to  law  shall  bo  prepared  in  thin 
(Jour!;  allowing  BIX  months1  time  to  the  defen- 
dants to  satisfy  tho  amount  "  for  which  tho 
decree  will  now  bo  made.  " 

As  to  the  costs  so  far  incurred  in  all 
stages  of  tho  litigation  our  ordor  is  that 
they  will  abide  the  event. 

R.M./R.K.  Appeal  allowed 
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POLLAN,  J. 

Jagannath— Applicant, 
v. 

Sheo  Shankar  and  another — Opposite 
Party. 

Civil  Kevn.  No.  40  of  1929,  Decided  on 
7th  Augusb  1929,  against  order  of  Sub- 
Judge,  Unao,  D/-  8th  April  1929. 

Civil  P.  C.,  S.  11,  Expln.  4— Omission  by 
•ub-moftgagee  to  claim  amount  due  on  iub- 
mortgage  docs  not  bar  fresh  suit, 

It  ia  nob  incumbent  on  the  sub-mortgagee 
to  claim  payment  in  a  redemption  suit  by  a 
puisne  mortgagee.  By  failing  to  do  so  he  risks 
his  own  security  but  ho  cannot  ba  barred  from 
bringing  a  suit  against  his  own  mortgagor  to 
recover  the  sum  advanced  by  him.  The  first 
auib  does  not  also  operate  as  rou  judicata  when 
the  matter  in  IBSUO  (that  the  sub-mortgage 
was  fictitious)  in  the  suit  was  not  brought  to 
the  knowledge  of  the  sub-mortgagae  whoso 
presence  was  not  compulsory  at  the  bearing  ; 
15  Bom  092  and  28  All.  638,  Dist.  [P  455  0  2] 

S.  N.  Srivastava  for  Radha  Krishna 
— for  Applicant. 

Zdhur  Ahmad  and  Chandika  Prasad 
— for  Opposite  Party. 

Judgment. — This  is  an  application 
for  revision  of  an  order  passed  by  a  Judge 
of  the  Small  Cause  Court.  The  plaintiff 
Sheo  Shankar  is  a  sub-mortgagee  and  he 
has  brought  this  suit  under  S.  68,  T-  P, 
Act,  to  recover  his  share  of  the  sub- 
mortgago  executed  in  his  favour  on  17th 
June  1921  by  the  prior  mortgagee  Jagan- 
nath. This  Jagannath  had  in  his  favour 
a  mortgage  dated  5th  June  1912  and  this 
was  redeemed  by  one  Sidh  Gopal,  a 
puisne  mortgagee,  by  means  of  a  suit  in 
the  Court  of  the  Muasif  which  was  deci- 
ded on  28th  November  1927  In  that 
suit  the  present  plaintiff  was  impleaded 
as  a  defendant.  He  made  no  appearance 
and  in  his  absence  a  decree  was  passed 
for  redemption  on  payment  of  a  sum  of 
Us.  1,200  bo  Jagaanath. 

This  application  has  been  admitted  on 
the  ground  that  the  lower  Court  made  a 
mistake  in  law  and  that  he  should  have 
held  that  the  decision  of  the  Munsif 
dated  28th  November  1927,  operates  as 
res  judicata  against  the  present  suit 
The  plea  of  res  judioata  was  taken  in  the 
Oourt  below  in  reference  only  to  an  al- 
leged finding  by  the  Munsif  that  the 
sub-mortgage  in  favour  of  the  present 
plaintiff  was  fictitious.  What  the  Muasif 
said  was: 


"defendant  1,  (i.  e.  Jagancath)  iweir*  that 
the  mortgage-deed  executed  by  him  in  favour 
of  defendants  2  and  3  (one  of  whom  is  the  pre- 
sent plaintiff)  is  fictitious.  Under  the  circum- 
stances I  decree  the  plaintiff's  claim  for  re- 
demption on  payment of  the  sum 

of  Ba,  1,200." 

No  doubt  this  is  equivalent  to  a  find- 
ing by  the  Munsif  that  the  sub-mortgage 
can  be  disregarded  as  being  fictitious,  but 
it  is  evident  that  this  finding  is  based 
entirely  on  a  statement  made  in  Court 
by  Jagannath  and  the  matter  was  not  in 
issue  to  the  knowledge  of  the  present 
plaintiff  whose  presence  at  the  date  of 
hearing  was  not  compulsory.  The  lower 
Court  was  therefore  right  in  holding 
that  the  judgment  of  the  Munsif  in  so 
far  as  this  finding  is  concerned,  did  not 
operate  as  res  judioata  in  the  present 
suit.  But  in  the  grounds  of  revision 
before  me  a  slightly  different  position  is 
taken.  It  is  argued  not  that  this  specific 
finding  of  the  Munsif  operates  as  res 
judicata  but  that  the  failure  of  the  pre- 
sent plaintiff  to  claim  the  amount  due 
on  his  sub-mortgage  in  the  previous  suit 
is  the  bar.  It  is  sought  to  bring  this  om- 
ission under  Expln.  (4),  S.  11,  Civil  P.  C. 
It  is  argued  that  the  sub-mortgagee  was 
a  necessary  party  to  a  suit  for  redemption 
and  he  must  claim  payment  of  his  sub- 
mortgage  in  the  redemption  suit  Reli- 
ance is  placed  on  a  ruling  of  the  Bombay 
High  Court  reported  in  Narayan  Vithal 
v.  (ranoji  (l)  and  on  a  ruling  of  the  Alla- 
habad High  Court  reported  in  Gokul 
Das  v.  Devi  Prasad  (2),  but  neither  of 
these  rulings  help  the  applicant  in  the 
present  case.  All  that  they  lay  down  ia 
that  if  the  person  claiming  redemption 
so  desires  he  is  entitled  to  have  an  ac- 
count taken  of  the  sub-mortgages  if  any. 
But  there  is  nothing  in  these  rules  or, 
as  far  as  I  know,  elsewhere  which  makae 
it  incumbent  on  the  sub-mortgagee  to 
claim  payment  in  the  redemption  suit. 
By  failing  to  do  so  he  risks  his  security 
but  it  has  never  been  held  that  he  can- 
not bring  a  suit  against  his  own  mort- 
gagor to  recover  the  sum  advanced  by 
him  under  S.  68,  T.  P.  Act  Thus  I  am 
unable  to  find  that  the  lower  Court  is  in 
error  either  on  the  issue  which  he  deci- 
ded or  on  the  question  raised  in  a  diffe- 
rent form  for  the  first  time  in  this 
Court.  The  plaintiff  was  entitled  to  his 

(1)  L1891]  15  Bom.  G92. 

(2)  [190G]  28  All.  G38=3  A.  L,  J.  548=(1006) 

A.  W.  N.  162. 
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decree  and  I  reject  the  application    with 
costs. 

R.M  /R.K.  Application  rejected. 


A.  I.  R.  1929  Oudh  456 

STUART  C.  J.,  AND   RAZA,  J. 
Lalta  Prasad— Defendant— Appellant, 

v. 

Brahma  Din  and  others  —  Plaintiff 
and  Defeirlnats — Respondents. 

First  Appeal  No.  136  of  192B,  Decided 
on  22nd  August  1929,  from  decree  of 
Addl.  Sub-Judge,  SiUpur,D/-16fch  August 
1928. 

Civil  P.  C.,  O.  20,  R.  IB— After  prelimi- 
nary decree  in  partition  suit,  application 
lor  final  decree  it  proper  course  and  freih 
»uit  for  absolute  partition  does  not  lie — 
Art.  181,  Lim.  Act,  does  not  apply  to 
•uch  application  —  Such  application,  how- 
ever, affects  properties  then  in  suit  and 
not  new  properties. 

Whore  in  a  partition  siut  a  preliminary 
decree  bus  boon  passed,  the  propor  course  for 
parties  asking  for  partition  is  to  mike  a  fur- 
ther applio.Uion  for  final  deoroo  for  partition 
and  a  fresh  auifc  for  absolute  partition  does 
nob  lie.  Such  an  application  can  be  mado  at 
any  time  ,ia  there  is  no  limitation  to  an  ap- 
plioatiou  mado  in  partition  suit  after  the 
planing  of  a  preliminary  decree.  Art.  181 
does  not  apply  to  such  a  case.  An  applica- 
tion for  the  passing  of  a  Anal  decree  in  con- 
tinuation of  a  preliminary  decree  can,  bow- 
over,  affect  only  the  property  that  was  then 
in  suit  and  now  properties  cannot  bo  added  : 
H3  O,  C,  'JSl  lift,  on  and  13  AH.  390,  7>isf. 

[P  457  C  2] 

K.  P.  Misra  and  P.  L.  Varma  —  for 
Appellant. 

Af  Wasim  and  Khali  quz  am  an — for 
Respondents. 

Judgment. — The  parties  to  this  ap- 
peal were  originally  members  of  a  joint 
Hindu  family  governed  by  tbe  Mitak- 
ahara  Law.  In  the  year  1915  Brahma 
Din,  Sitaram,  Ganesh  Prasnd  and  Jwala 
Prasad  instituted  in  the  Court  of  the 
lirst  Subordinate  Judge,  Sitapur,  a  suit 
for  pjirtifcion  of  the  joint  family  property 
against  Liltu.  Prasad,  Rim  D-iyal  and 
Ram  Kumar  and  one  of  tho  female  mem- 
bers of  the  family  who  was  entitled  to 
maintenance  The  suit  wag  determined 
by  a  oompromisa  in  19L6.  In  tho  com- 
promise tho  property  was  divided  into 
206  shares  out  of  wliioh  Brahma  Din 
was  declared  to  be  entitled  to  112  sh fires, 
Rita  Rim,  Ganesh  Prasad  and  Jwala 
Prasad  to  63  shares,  Rum  Dayal  and 
Ram  Kumar  to  52  shares  and  Lilt  a 


Praaad  to  29  shares.  Tbe  decree  passed 
was  in  the  main  a  preliminary  decree 
of  the  nature  for  which  provision  Is 
made  in  0.  20,  R.  18.  The  property 
partitioned  consisted  of  : 

1.  Revenue  paying  land    owned  by  the 
family. 

2.  Land  mortgaged  to  the  family. 

3.  Groves  owned  by  the  family. 

4.  Groves  mortgaged  to  the  family. 

5.  Ten  houses  belonging  to  the  family. 
G.  One  house  mortgaged   to  the  family. 
7.  Rights  under   deeds  and  decrees  and 

amounts  due  on  parol  debts. 

R.  Moveable  property. 

While  the  decree  in  part  was  a  pre- 
liminary decree  it  was  to  a  certain  ex- 
tent a  final  decree  for  it  provided  for 
the  immediate  partition  of  the  moveable 
property  It  was  stated  that  the  re- 
venue paying  land  belonging  to  the 
family  should  be  partitioned  by  the  re- 
venue Courts.  This  has  been  done.  The 
mortgaged  property  and  the  rights  under 
the  deeds  and  the  amounts  due  as  debts 
have  also  been  partitioned.  This  much 
is  admitted.  In  fact  the  only  portions 
of  tho  family  property  which  have  not 
been  partitioned  are  the  ten  houses  to 
which  we  have  referred  as  item  5. 
Two  of  those  houses  have  fallen  down. 
Whatever  has  been  done  in  partition  by 
the  parties  has  been  done  without  the 
assistance  of  the  civil  Courts.  On  30th 
January  1928  Brahma  Din  instituted  a 
suit  for  an  absolute  separation  of  his 
112/256th  share  in  the  ten  houses  in 
question.  When  the  case  was  examined, 
it  was  found  that  two  of  the  houses  had 
fallen  down.  There  was  no  opposition 
from  the  other  members  of  the  family 
except  from  Lalta  Prasad.  Sifca  Ram  is 
now  dead.  Lilta  Prasad  had  asserted 
that  no  partition  could  take  place  be- 
oiuse  the  houses  bad  already  been  parti- 
tioned, lie  further  took  exception  that 
there  were  two  other  houses  belonging 
to  the  joint  family  which  had  not  been 
included  in  the  previous  suit.  He  de- 
sired that  they  should  be  added.  He 
next  took  the  plea  (which  was  hardly 
consistent  with  the  other  pleas)  that  no 
suit  could  lie  as  Brahma  Din  had  ex- 
hausted all  his  remedy  by  instituting 
the  previous  suit.  The  leirnei  trial 
Judge  parsed  a  decree  of  this  nature.  He 
found  that  two  of  the  bouses  had  fallen 
down  and  he  added  the  other  two  houses 
which  Lalta  Prasad  suggested  were  joint 
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family  property.  He  found  that  there 
had  been  DO  previous  partition  and  that 
Lalta  Prasad's  plea  to  that  effect  was 
without  foundation.  He  then  proceeded 
not  to  partition  of  Brahma  Din's  share 
of  112/256  but  to  grant  another  declara- 
tory decree  (in  other  words  another  pre- 
liminary decree)  that  Brahma.  Din  held 
a  share  of  112/256  in  the  eight  houses 
formerly  in  suit  and  the  two  houses 
added  and  that  Ganeah  Prasad  held  a 
G3/256bh  share  in  the  same  houses.  Ik 
is  to  fee  noted  that  the  decree  as  it 
stands  cannot  be  executed.  It  will  be 
neoesssary  for  Brahma  Din,  G.inesh 
Prasad  and  Jwala  Prasad,  if  they  wish 
to  have  their  share  separated,  to  apply 
for  a  final  decree  They,  however,  seem 
satisfied  with  the  relief  which  they  have 
obtained.  Lalta  Prasad  has  appealed. 
In  his  grounds  of  appeal  he  reiterated 
that  the  houses  had  already  been  parti- 
tioned. His  learned  counsel  has,  how- 
ever, nob  argued  on  that  portion  of  the 
appeal,  and  has  accepted  the  decision 
against  his  client  in  respect  of  that  plea 
The  learned  counsel  has  pressed  the  plea 
that  the  present  suit  did  not  lie  and 
that  Brahma  Din's  remedy  was  to  obtain 
a  final  decree  upon  the  preliminary 
decree  of  1916.  The  Allahabad  deci- 
sions which  the  learned  trial  Judge  has 
quoted  against  his  view  are  based  in  the 
main  on  the  pronouncement  of  a  Bench 
of  the  Allahabad  High  Court  in  Nasra- 
tullah  v.  Mujibullah  (1).  It  is  to  be 
noted  that  this  decision  was  prior  to  the 
passing  of  Act  5  of  1908.  Act  5  of  1908 
laid  down  for  the  first  time  explicitly 
that  in  a  partition  suit  there  could  be 
both  a  preliminary  and  a  final  decree. 
Previous  to  the  passing  of  that  Act  there 
could  be  only  one  decree  in  a  partition 
suit  and  that  decree  could  undoubtedly 
become  time  barred.  The  decision  of  the 
Bench  of  the  Allahabad  High  Court  ab 
p.  313  said  : 

"  It  appears  to  ua  that  when  a  decree  dec- 
laring a  right  to  partition  has  not  been 
given  effect  Co  by  the  parties  proceeding  to 
partition  in  accordance  with  it,  it  ia  com- 
petent for  the  parties  or  any  of  them,  if  they 
still  continue)  to  be  interested  in  tho  joint 
property,  to  bring  another  suit  for  a  declara- 
tion of  a  right  to  a  partition  in  on  so  their 
right  to  partition  is  called  in  question  at  a 
time  when,  by  reaaon  of  limitation  -  or  other- 
wise, they  cannot  put  into  effect  the  decree 
first  obtained.  In  this  roapeot  suits  for  dec- 
laration of  right  to  partition  differ  from  most 

(1)  [1891]  13  All.  309=-(1891)  A.  W.  N,  117. 


other  suits.  So  long  as  the  property  ia  jointly 
held  BO  long  does  a  right  to  partition  con- 
tinue. When  a  person  having  a  right  to 
partition  and  doairiag  to  partition  baa  hia 
right  challenged  it  appears  to  us  he  can 
maintain  a  anit  for  a  declaration,  provided 
hia  prior  decree  ia  not  still  enforceable." 

We  lay  stress  on  the  words  "  provided 
his  prior  decree  is  not  still  enforceable." 
As  we  understand  it  the  preliminary 
decree  of  1916  ia  enforceable.  We  adopt 
the  view  which  was  taken  by  the  late 
Court  of  the  Judicial  Commissioner  in 
Tajammul  Husain  v  Dande  Raza  (2). 
In  our  opinion  Art.  181,  Soh.  1,  Act  9, 
of  1908,  cannot  apply  in  a  matter 
like  this 

14  There  IB  no  limitation  applicable  to  an 
application  made  in  a  partition  suit  after  the 
passing  of  a  preliminary  deoroo  by  which  the 
shares  of  tho  parties  are  defined,  in  order 
that  the  proceedings  may  bo  continued  for 
tho  purpose  of  actually  effecting  a  partition 
and  that  a  final  doorea  in  partition  may  be 
prepared.11 

This  is  the  head  note  of  that  decision. 
We  accept  it  as  a  correct  statement  of 
the  law  on  the  subject.  In  these  cir- 
cumstances Brahma  Din's  proper  course 
was  to  apply  for  a  final  decree  under 
which  hia  share  in  the  houses  could  be 
partitioned.  Such  an  application  is  not 
time  barred.  It  is  the  case  for  the 
learned  counsel  for  the  appellant  Lilt  a 
Prasiid  that  such  an  application  is  not 
time  barred.  But  a  second  suit  is  not 
permissible  because  it  is  covering  the 
sime  ground.  But  it  is  noticeable  that 
an  application  for  the  passing  of  a  final 
decree  in  continuation  of  the  preliminary 
decree  of  1916  can  only  affect  the  pro- 
perty that  was  then  in  suit.  The  ad- 
dition of  the  two  houses  mentioned  in 
list  A  attached  to  Lalta.  Prasad's  written 
statement  is  not  justified.  The  question 
is  simply  a  question  of  procedure.  Its 
decision  will  make  little  difference  in 
expenditure  of  time  or  in  any  other  way, 
for  the  present  decree  before  us  is  not  a 
final  decree,  and  it  would  be  necessary  for 
Brahma  Din,  Ganesh  Frasad  and  Jwala 
Prasad  to  have  a  final  decree  passed 
upon  it  Whether  the  final  decree  is  based 
upon  the  present  decree  or  upon  the  pre- 
vious decree  is  obviously  of  little  mo- 
ment. Bat  on  the  legal  aspect  of  the 
case  we  have  no  choice  except  to  allow 
the  appeal  and  dismiss  the  suit.  We 
have  already  indicated  that  the  fact  that 

(2)  [1920] ~23  0.    0.  281  =  GO  I.  6.    493  =  7 
0,  L  J.  538. 


468  Oiidh 


CHOTKAO  SINGH  v.  HASAN  BAQAR 


we  are  taking  this  course  will  in  no  way 
prevent  Brahma  Din,  Games h  Prasad  and 
Jwala  Prasad  from  applying  at  onoe  to 
have  a  final  decree  as  a  consequence  of 
the  preliminary  decree  of  19lG.  The  ap- 
peal is  allowed,  and  the  suit  is  dismis- 
sed. In  the  circumstances  of  the  case 
we  direct  the  parties  to  bear  their  own 
oosts. 

B.M./B.K.  Appeal  allowed. 


A  I.  R.  1929  Oudh  458 

STUART,  0.  J.  AND  BAZA,  J. 
Chotkao    Singh — Objector—  Appellant- 

v. 

Hasan  Baqar  —  Decree-holder  —  Res- 
pondent. 

Execution  Decree  Appeal  No.  0  of 
1929,  Decided  on  6th  May  1929,  from 
order  of  Sub-Judge,  Bara  Banki,  D/- 
12th  January  1929. 

(a)  Hindu     Law  —  Debts  —  Whole     joint 
family  property  ii  liable  under  decree  unless 
debt  by  father  is  tainted  wilh  immorality. 

Where  father  incurs  debts  and  a  decree  is 
passed  in  that  respect,  it  IB  open  to  the  cre- 
ditor to  take  all  joint  family  property  in  exe- 
cution of  that  decree  and  son  o  in  not  object  to 
it  unless  the  debt  was  incurred  for  immoral 
purposes  :  A.  I.  R.  1924  1\  C.  50,  Woll. 

[P  458  C  2] 

(b)  Hindu  Law  —  Debts  —  Speculation  by 
itself  does  not  make  the  debt  immoral. 

Speculation  IB  not  usually  repugnant  to 
good  morals  and  if  the  transaction  in  ques- 
tion is  speculative  tho  debt  cannot  be  con- 
sidered to  be  tainted  with  immorality  unless 
it  is  tainted  with  fraud  :  ,4,  /,  R.  1928  OwUi 
10,  Rel.  on.  [P  418  C  2J 

R.  B.  Lai — for  Appellant. 
Naimullah — for  Respondent. 

Judgment. — The  facts  of  the  case  out 
of  which  this  appeal  arises  are  these. 
Syed  Hasan  Bakar  obtained  a  decree  on 
5th  November  1925  against  Sheo  Narain 
Singh  Sheo  Nnrain  Singh  died  on  5th 
March  1928  In  execution  of  this  de- 
cree Saiyed  Hasan  Bakar  has  attached 
certain  property.  The  present  appel- 
lant Chotkao  Sin^h,  a  minor  son  of 
Sheo  Narain  Singh,  has  objected  to  the 
attachment  on  tho  ground  that  the  pro- 
perty being  joint  family  property  the 
share  of  Sheo  Narain  Singh  at  the  most 
could  be  attached  ;  and  on  the  further 
ground  that  the  debt  on  which  the  decree 
was  passed  was  tainted  with  immorality. 
The  learned  trial  Judge  finding  against 
him  on  both  points,  he  has  appealed  here, 


The  main  questions  have  been  decided 
definitely  by  their  Lordships  of  the  Privy 
Council  in  Bnj  Narain  v.  Mangla  Pra- 
sad  (1).  At  p.  139  (of  51  I.  A)  their 
Lordships  said  : 

"If  ho  (the  meaning  member)  ia  the  father 
and  the  other  members  are  the  eons  ho  may, 
by  incurring  debt,  so  long  as  it  is  not  for  an 
immoral  purpose,  lay  the  estate  open  to  ba 
taken  in  execution  proceeding  upon  a  deoroa 
for  payment  of  that  debt," 

Thus  the  plea  that  the  property  ia 
joint  family  property  is  of  no  value. 
Here  Sheo  Narain  Singh  incurred  a  debt. 
A  decree  was  passed  upon  the  debt  and 
the  whole  of  the  estate  is  open  to  be 
taken  in  execution  proceeding  upon  that 
decree  unless  the  debt  has  boen  incurred 
for  an  immoral  purpose.  We  now  come 
to  the  second  plea  :  Was  the  debt  in- 
curred for  an  immoral  purpose?  Tha 
judgment-debtor  at  the  very  commence- 
ment gave  up  the  suggestion  that  his 
father  Sheo  Narain  Singh  was  guilty  of 
immoral  connexions  with  women,  bub 
he  proceeded  to  add  that  Sheo  Narain 
indulged  in  intoxicating  drugs  as  a  result 
of  which  he  embarked  in  speculative 
transactions  Tho  learned  Judge  has 
found  on  the  evidence  before  him  that  ib 
is  not  established  that  Sheo  Narain  Singh 
indulged  ia  intoxicating  drugs.  Wo 
agree  with  that  finding  Even  if  the 
transaction  in  question  were  speculative 
we  would  not  consider  that  the  debt  was 
tainted  with  immorality!  for  we  hold, 
agreeing  with  the  view  taken  in  Moham- 
mad All  v  Jhao  Lai  (2),  that  specula* 
tion  in  itself  does  not  enter  into  the 
question.  Speculation  is  not  usually 
repugnant  to  good  morals.  It  may  be 
foolish  but  it  is  not,  unless  tainted  with 
fraud,  immoral,  Apart  from  that  we 
find  on  the  facts  that  the  transaction 
was  not  greatly  speculative.  It  was 
certainly  risky.  As  we  have  held  that 
tho  debt  was  not  tainted  with  immorality 
we  uphold  the  decision  of  the  Court  below 
and  dismiss  this  appeal  with  costs. 

V.B  /K.K.  Appeal  dismissed. 


(1)  A.  I.    R.   1924   P.  C.    50=40   All.    95=51 
I.  A.  129  (P.O.). 

(2)  A.  I.  B.  1928  Oudh  10. 
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A.  I.  R.  1929  Oudh  459 

MlSRA,  J. 

Bisram  Singh  and  another — Plaintiffs 
— Appellants. 

v. 

Danna— Defendant — Respondent. 
Second   Bent  Appeal    No  29   of  1927, 
Decided    on   17th    August  1928,    against 
decree  of  Dist  Judge,  Sifcapur,    D/-    21st 
April  1927. 

(a)  Landlord    and  Tenant — Rent — Suit  for 
— Tenaiyt    pleading  payment  of  rent  to    third 
person — Third  person  must  be  impleaded  ai 
co-defendant. 

It  is  usual  rule  that  whenever  a  tenant 
pleads  payment  of  rent  to  third  person  such 
third  parson  is  invariably  imploaclad  as 
defendant.  [P  460  0  2] 

(b)  Oudh  Rent  Act  (22  of  1886).    S.   126— 
Coriharer   entitled  to  collect   rent    by  custom 
— Commutation    from    kind    to    fixed   money 
rent  by  lambardar  is  not  binding    upon    co- 
sharers. 

Where  there  exists  a  local  custom  in  mahal 
by  virtue  of  which  every  cosharer  of  that 
mahal  in  entitled  to-  collect  rent,  tenants 
paying  rent  in  kind,  ib  is  not  legally  open  to 
tho  lambardar  to  commute  their  rent  into 
cash  rent  without  tho  consent  of  all  the  co- 
sharers.  The  action  of  tho  lambardar  thus 
commuting  tho  grain  rant  into  cash  rent  is 
not  binding  upon  other  cosharers.  [P  163  0  1] 

(c)  Custom  —  Every     cosharer     of     mahal 
Mathura  Singh  (Oudh)  is    entitled  to    collect 
his  share  of  rent. 

it  is  established  that  there  exists  in  mahal 
Mathura  Singh  of  village  Khairapara  in  Oudh 
a  custom  by  virbue  of  which  a  oosharer  of 
that  mahal  is  entitled  to  collect  his  shnro 
of  rent.  [P  463  C  1J 

All  Zaheer  and  P.  L  V  fir  ma — for  Ap- 
pellants. 

Ishwan  Prasad  and  R.  N.  Shukla  — 
for  Respondents. 

Order  of  Remand 

Misra,  J—  (Wth  March  1928).— This 
appeal  arises  out  of  a  salt  brought  by 
the  plaintiffs-appellants  against  tho  de- 
fendant-respondent for  arrears  of  rent  for 
the  year,  1333  Fasli  in  respect  of  the 
land  situate  in  mahal  Mathura  Singh  of 
village  Khairapara,  District  Sitapur.  The 
said  mahal  is  owned  by  tho  appellants, 
Bisram  Singh  and  Thakimiin  Hi]  Kuar  as 
well  as  by  Hem  Singh  and  other  co- 
sharera.  Thakur  Hem  Singh  is  the  lam- 
bardar of  the  mahal.  It  was  alleged  by 
the  plaintiffs  that  the  produce  of  the 
defendant's  holding  for  the  year  1333 
Faeli  on  account  of  the  rabi  crop  was 
worth  Ba.  264-11-0  and  that  on  account 
of  kharif  crop  it  was  worth  Hs.  4,  only, 
the  total  being  Rs  268-11-0.  Out  of  this 


amount,  the  plaintiffs  alleged  themselves 
to  be  entitled  to  a  sum  of  Us.  126-15-3. 
They  have  also  claimed  Rs.  6  5  0  on  ao- 
count  of  interest,  the  total  amount 
claimed  thus  being  Us.  133-4-3. 

The  defence  raised  by  the  defendant 
was  to  the  effect  that  he  was  not  liable 
to  pay  the  rent  as  claimed  by  the  plain- 
tiffs since  his  grain  rent  had  been 
commuted  by  Thakur  Hem  Singb  lambar- 
dar into  cash  rent,  it  being  fixed  at 
Rs.  42  a  year.  Ib  was  alleged  by  birrs 
that  he  had  paid  this  amount  of  rent  to 
the  lambardar  and  he  was  not  in  any  way 
liable  to  pay  any  sum.  It  was  also  plea- 
ded in  defence  that  the  plaintiffs  were- 
not  legally  entitled  to  bring  the  present 
suit  under  the  provisions  of  S.  126,  Oudb 
Rent  (22  of  1886),  since  mahal  Mathum 
Singh  constituted  a  joint  estate  in  wbiob 
a  division  had  not  been  made  among  tb& 
oosharers,  and  the  plaintiffs  not  being 
managers  authorized  to  collect  rent  on- 
behalf  of  all  the  coshiirers,  were  not  en- 
entitled  lo  bring  the  present  suit.  Ik 
was  also  pleaded  that  Thakur  Hem  Singb 
larabardar  was  entitled  to  make  collec- 
tions ;  and  that  the  defendant  had  ir* 
good  faith  paid  his  rent  to  him.  Tho- 
plaintifls  urged  in  their  replication  that 
a  custom  prevailed  in  this  mahal  by 
virtue  of  which  all  the  cosharera  therein- 
were  entitled  to  collect  their  rent,  and 
consequently  the  plaintiffs  were  entitled 
to  bring  the  present  suit  for  their  sham 
of  the  rent  They  also  contended  that 
they  were  not  bound  by  the  leaso  whiob 
had  been  executed  by  Hem  Singh  lam- 
bardar in  favour  of  the  defendant  under 
which  the  latter's  grain  rent  bad  beeu 
commuted  into  cash  rent,  because  that 
was  an  act  of  tho  lambardar  obviously 
injurious  to  the  interests  of  the  plaintiffs 
and  other  cosbarers  and  consequently 
they  could  not  be  considered  to  be  bound 
by  that  action  of  the  lambardar. 

The  learned  Assistant  Collector  who 
tried  the  case  framed  the  following 
issues  : 

(1)  Is  Hem  Singh  alone   as   lambardar 
entitled  lo  collect)  rent  ? 

(2)  Is  the  land  in  suit  grain   rented,  or 
is  it  held  on  a  cash  rent  of  Rs   -42  a  year* 

(3)  Has  the  rent  in  suit   been    paid    to 
Hem  Singh  ?     And  if  so,  whether  in  good 
faith  or  otherwise  ? 

I  may  just  state  here  that  no  issuer 
regarding  the  custom  pleaded  by  the 
plaintiffs  was  framed  by  the  trial  Court 
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nor  was  my  issue  framed  as  to  the  vali- 
dity of  the  patta  grunted  by  Hem  Singh 
to  the  defendant  under  which  the  latter's 
Tent  bad  been  commuted  into  cash  rent. 

Tbe  learned  ABBistanfc  Collector  decided 
issue  1  in  favour  of  the  plaintiffs  by 
'holding  that  each  COB  barer  was  entitled 
to  collect  rent  of  his  share  and  that  Hem 
'Singh  alone  was  not  entitled  to  collect 
the  entire  rent  as  lambardar.  As  to  issue  2, 
itbe  Court  decided  that  Bom  Singh  alone 
'nob  being  entitled  to  grant  the  patta  the 
defendant  was  liable  to  pay  grain  rent.  As 
to  issue  3,  the  trial  Court  came  to  the  con- 
clusion that  in  view  of  ita  finding  on 
issues  1  and  2  the  payment  made  by 
defendant  to  Hem  Singh  could  not  ba 
considered  as  valid  payment  of  rent  due 
to  the  plaintiffs.  On  these  findings  a 
decree  was  passed  in  favour  of  the  plain- 
tiffs for  the  entire  sum  claimed 

The  defendant  appealed  to  the  learned 
District  Judge  of  Sitapur  who  found  that 
the  custom  as  to  collection  by  the  differ- 
ent cosharers  of  their  share  of  rent  had 
not  been  made  out,  and  that  the  larnbnr- 
vlar  was,  therefore,  entitled  to  collect  the 
Tent  and  AS  such  the  payment  made  to 
him  by  the  defendant  waa  good  payment. 
In  this  view  of  the  case  ho  decreed  the 
appeal  and  dismissed  the  plaintiff's  suit 

In  second  appeal  it  is  contended  before 
me  that  the  finding  of  the  learned  District 
Judge  on  the  question  of  custom  should 
not  bo  accepted  since  in  arriving  at  that 
finding  he  had  ignored  the  entire  evidence 
produced  by  the  plaintiffs  in  respect  uf 
that  issue.  It  is  also  argued  that  the 
patta  granted  by  Hem  Singh  as  lam- 
bardar was  not  for  the  benefit  of  all  the 
oosharers  and  could  not,  threfore,  be 
considered  as  binding  on  them  It  was 
urged  that  decree  for  the  entire  claim 
should  have  been  passed  in  favour  of  the 
plaintiffs  for  their  share  of  the  rent  aa 
claimed. 

I  have  hoard  this  appeal  at  great 
length  and  have  come  to  the  conclusion 
that  the  finding  arrived  at  by  the 
learned  District  Judge  ie  vitiated  by 
the  error  that  it  has  not  been  arrived  at 
After  considering  the  entire  evidence  on 
the  record,  If  be  had  considered  the 
entire  evidence  on  the  point  nad  then 
•come  bo  the  conclusion  to  which  he  has 
arrived  I  would  have  had  no  hesitation 
in  accepting  his  finding  aud  deciding  the 
appeal  in  accordance  therewith.  I,  how- 
ever, find  that  no  less  than  six  witnesses 


were  examined  by  the  plaintiffs  to  prove 
that  the  custom  in  mahal  Mathura 
Singh  was  to  the  effect  that  every  co- 
sharer  collected  his  share  or  rant.  The 
defendant  himself  went  into  the  witness- 
box  and  denied  that  such  a  custom  pre- 
vailed. Thakur  Hem  Singh  lambardar 
also  deposed  to  the  same  effect.  There 
were  three  other  witnesses  examined  on 
behalf  of  the  defenlant  who  deposed  tbat 
lambardar  alone  used  to  collect  rent  and 
to  issue  pattaa  commuting  grain  rent 
for  cash  rent  I  have  been  taken  through 
the  entire  evidence  on  the  reuord  and 
thepitwari's  evidence  appears  to  me  to 
to  be  good  evidence  in  favour  of  the 
plaintiffs. 

No  mention  is,  however,  made  of  this 
evidence  one  way  or  the  other  in  the 
judgment  of  the  learned  District  Judge. 
Ho  has  only  referred  to  the  evidence  of 
P.  W.  No  3  Qanfcjadin,  and  to  that  also 
only  so  fur  as  .a  small  passage  is  con- 
cerned I  am  not,  therefore,  satisfied 
with  the  finding  arrived  at  by  the  learned 
District  Judgu  on  the  question  of  the 
custom  pleaded  by  the  plaintiffs-appel- 
lants. I  would  have  either  arrived  at  a 
fresh  finding  myself  or  remanded  tho 
case  for  fresh  finding  after  consideration 
of  all  tho  evidence  on  the  record  It  is, 
however,  not  possible  for  mo  to  take  any 
of  these  two  courses  since  I  find  that  the 
issue  framed  by  the  trial  Court  on  this 
point  is  an  incomplete  issue.  The  issue 
which  the  Court  ought  to  havo  framed 
on  the  pleadings  should  have  been 

"whether  there  eiiotod  .my  local  custom  in 
nuihal  Mathura  Singh  by  virtue  of  which  the 
ooiharera  In  that  mahal  were  entitled  to 
collect  their  shnro  of  (ho  rent  " 

This  has  not  boon  done 

I  also  realize  the  necessity  of  Thakur 
Hem  Singh  being  im pleaded  as  a  party 
in  the  case.  It  is  miia!  rule  that  when- 
ever a  tenant  pleads  payment  ot  rent  to 
a  third  person  suoh  third  person  is  in- 
variably impleaded  as  a  co-defendant, 

I  should  havo  also  eipeoted  the  trial 
Court  to  have  framed  an  issue  to  the 
effect  whether  a  lambardar  was  entitled 
in  law  or  by  custom  to  commute  the 
grain  rent  for  the  cash  rent  without  tbe 
consent  of  the  oosharers  The  second 
issue  that  has  been  framed  by  that  Court 
is  merely  to  the  effect  whether  the  land 
in  suit  is  graiu  rented  or  held  on  a  oash 
rent.  In  my  opinion  this  defect  should 
also  be  removed. 
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I  also  find  from  the  evidence  on  the 
raoord  that  I  ha  kankut  proceedings  which 
are  alleged  by  the  plaintiffs-appellants, 
are  oot  satisfactorily  proved  to  have 
taken  place  in  the  presence  o[  the  defen- 
dant-respond  eat,  Danna.  Under  those 
circumstances  it  is  doubtful  whether  he 
would  be  liable  to  pay  rent  at  the  rate 
at  which  the  plaintiffs  claim.  Prima 
facie  it  appears  to  me  to  be  an  exorbi- 
tant rate.  An  inquiry  haa  to  be  made  in 
respect  of  this  matter  also- 

On  a  consideration  of  all  these  points 
I  have  come  to  the  conclusion  that  it 
would  not  be  proper  for  me  to  decide  the 
case  on  the  materials  which  exist  at 
present  on  the  record.  I  am,  therefore, 
obliged  to  remand  this  case  to  the  learned 
Assistant  Collector,  Sitapur,  with  a 
direction  that  he  will  i  in  plead  Thakur 
Hem  Singh  aa  a  oo-deCendant  in  the  case 
and  that  he  would  allow  the  parties  to 
produce  any  further  evidence  which  they 
may  like  to  produce  on  the  issues  which 
I  am  now  remitting  to  him  for  trial 

1.  Does  there   exist  any  local    custom 
in    initial     M&thura    Singh    of    village 
Khairepara  by  virtue  of  which  every  oo- 
aharer  of  that  mahal  is  entitled  to  collect 
bis    share  of  the  rent?     Or  whether  the 
lambardar   alone    IB  entitled    to   collect 
the  rent  ? 

2.  Are  the  cosharors  of  mahal  Mathura 
Singh  bound  by  the  action  of  Hem  Singh 
lambardar  in   commuting   grain  rent    for 
cash  rent  7     IB  his  action  in    commuting 
grain  rent  of  the  defendant  for  oish  rent 
justified  by  any  benefit  to  the  cosharer? 

3.  Were  any  kankut   proceedings  held 
in  the  year   1333  Faali  in   respect  of  the 
crops    standing   in  the   holding   of   the 
defendant  Danna?     If  so,  were  they  held 
in    his   presence  and   are   they   binding 
upon  him  9 

4.  If  not   what  is  fair  and  proper  rent 
for  the  holding  in  dispute? 

5.  Has    the  defendant    paid  Bs  42    to 
Thakur  Hem  Singh  lambardar,  i\nd"if  BO, 
was    that  payment   made    in  good    faith 
and  is  it  binding  upon  the  plaintiffs? 

The  learned  Assistant  Collector  will 
allow  the  parties  to  produce  before  him 
such  oral  and  documentary  evidence  as 
they  may  like  to  produce  and  will  then 
submit  his  finding  on  the  above  issues. 
He  is  also  requested  to  deal  with  the 
evidence  now  on  the  record  and  the  evi- 
dence to  be  produced  before  him  in  detail. 
Findings  are  to  be  returned  to  thia  Court 


within  a  period  o(  four  months-  from  thia 
date.  Parties  will  be  give*  10  days' 
time  to  file  their  objections  against  tha 
findings,  time  to  be  reckoned  from  the- 
date  when  the  findings  are  notified  to 
them  by  the  learned  Assistant  Collector. 

Judgment —The  facts  of  this  case> 
are  sufficiently  stated  in  my  order  oft 
remand  dated  99th  March  1928. 

The  findings  on  the  issues  remitted  by 
me  have  now  been  submitted  by  tha 
learned  Assistant  Collector.  It  appears 
from  them  that  he  has  held  an  elaborate^ 
and  exhaustive  enquiry  and  the  findings 
submitted  by  him  have  been  of  great 
help  to  me  in  deciding  this  case. 

The  issues  submitted  by  me  wore  us- 
follows 

(1)  Does  there   exist  any  local  onatomi 
in  mahal  Mathura  Singh  of  village  Khai- 
repura  by  virtue  of  which  every  oosharer 
of  that  mahal    is  entitled   to  collect   hU 
share  of  the  rent  ?  Or  whether  the  lam- 
bardar  alone  is   entitled    to  collect    tha 
rent? 

(2)  Are  the  ooshnrers  of  mahal  Mathura. 
Singh  hound  by  the  action  of  Hem  Singh* 
lambardar  in    commuting  grain  rent    for 
cash  rent?     Is  his  action    in  commuting 
grain   rent   of  the    defendant  'into   cash 
rent   justified  by   any  benefit    to  the   co- 
sharers? 

(3)  Were  any  kankut  proceedings  held' 
in  the   year  1333  Fasli  in  respect   of  tho 
crops    standing    in    the  holding  of    tha 
defendant  Dauna  ?     If  so  were  they  held^ 
in   his  presence  and    are   they    binding 
upon  him  ? 

(4)  If  not,  what  is  fair  and  proper  rent 
for  the  holding  in  dispute? 

(5)  Has  tbe    defendant  paid    Bs.  42  to- 
Thakur  Hem  Singh  lambardar,  and  if  ao, 
was    that    payment    made  in  good    faith 
and  is  it  binding  upon  the  plaintiffs  ? 

I   may  state   that  I    bud  directed    the 
learned  Assistant  Collector  to  make  Hem. 
Singh  a  party  to  tbe  suit   and  also  allow 
the   parties  to   produce   such  more  oral  • 
and  documentary    evidence  as  they   may 
like   to   produce.     I  find    that  this    has 
been    done  and   the  findings    returned  by 
the  learned  Assistant  Collector  are  to  the  • 
following  effect: 

As  to  issue  1  he  has  found  that 
the  custom  pleaded  by  the  plaintiffs  that 
in  mahal  A^athnra  Singh  of  village 
Khairepara  every  oosbarer  of  that  mahal 
is  entitled  to  collect  his  share  of  rant  is 
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•egfcabliahed;     and    that    the    lambard&r 
alone  is  o0t  entitled   to  collect  the  rant. 

As  to  issue  2  he  has  found  that  the 
i  am  bard  ar  had  DO  authority  to  com- 
mute the  rent  of  the  grain  paying  te- 
nant and  that  his  action  in  o  omen  lib - 
ting  rent  oE  defendant  Danaa  into  cash 
rent  was  not  justified  by  any  beneGt  to 
the  oosharers  since  the  holding  can  bo 
let  out  on  rent  for  Rs.  100,  whereas  the 
«ash  rent  fixed  by  Thakur  Hern  Singh 
was  only  U<3.  42. 

As  to  issue  3  ho  has  found  that  it  is 
proved  that  kankut  procaodings  were  held 
in  the  year  1333  Fash  in  respect  of  the 
crops  standing  in  the  holding  of  defen- 
dant Dann%,  and  that  he  was  present 
when  such  proceedings  wore  held,  bub 
they  are  not  binding  on  him  since  the 
valuation  of  the  crops  was  immensely 
exaggerated. 

As  to  issue  4  he  has  found  that  the 
fair  and  proper  rent  for  the  holding  iu 
•dispute  amounts  to  Rg,  79. 

As  to  is<me  5  ho  has  found  thfit  it  is 
not  proved  that  the  defendant  paid 
Rg  42  to  Hem  Singh  finl  in  any  ciso 
the  said  payment  was  not  made  in  good 
faith  and  is  not  binding  upon  the  plain- 
tiffs, 

Objections  hive  been  filed  by  defen- 
dant-respondent, Danni,  in  this  Court 
and  by  Hem  Singh  defendant  in  tho 
•Court  below,  to  all  these  findings,  and 
the  case  has  boon  argued  before  me  at 
great  length. 

I  now  proceed  to  give  my  decision  in 
YOgard  to  each  of  the  issues  remitted 
•by  me. 

Issue  1- — This  issue  relates  to  the 
•existence  of  the  local  custom  alleged  by 
the  plaintiffs  to  preva.il  in  mahal  Mi- 
thura  Singh  of  village  Kha.irapa.rd.  by 
virtue  of  which  every  ooaharar  of  that 
mahal  is  entitled  to  collect  his  share  of 
the  rent.  As  remarked  by  the  learned 
Assistant  Collector  this  is  the  most  im 
portant  issue  in  the  ciao.  (His  hardship 
referred  to  the  evidence  and  prooeedel) 
There  is,  therefore,  left  no  doubt  in 
my  mind  that  this  evidence  shows  satis- 
factorily that  the  rent  belonging  to  Raj 
Kuar  has  been  collected  separately  for  a 
long  time.  This  would  not  have  been  the 
oase,  if  the  rent  had  been  collected  by 
the  lambirdar  alone  and  not  by  the  oo- 
•sharera  sepirabley, 

I  may  also  refer  to  tfie  evidence  of 
Bern  Singh  himself,  who  was  examined 


in  this  case  as  D.  W.  1.  He  stated  clear- 
ly in  orosq-examination  that  in  the  oa.se 
of  bitii  tenants  he  never  took  more  than 
his  own  shire  while  other  oosharers 
took  their  shares.  He  also  stated  that 
ho  did  not  give  any  share  out  of  his  col- 
lection? to  any  cosh\rer.  This  goes 
clearly  in  suppjrt  of  the  custom  alleged 
by  the  plaintiffs. 

I  should  now  like  to  refer  to  the  wajib- 
ularz  produced  in  the  case  (Ex.  B-7). 
Para.  3  of  Hie  siid  wijibularz  shows 
that  the  fixation  of  rent  and  other  mat- 
ters connected  with  the  management  of 
the  estile  took  place  with  the  consent  of 
tho  cosharera.  If  there  had  been  a 
ens  bo  03  in  mahal  Mathura  Singh  to  the 
effect  that  tho  lambardar  used  to  col- 
loct  rent  all  alono,  such  a  state  of  affairs 
as  is  pointed  out  by  the  wajibularz 
would  not  have  existed.  In  that  case 
it  would  havo  been  recorded  in  the 
wajibularz  that  it  is  the  lambardar, 
who  is  responsible  for  the  fixation  of  the 
rent  and  for  doing  other  acts  in  the 
course  of  mm  age  monk.  The  wajibularz 
further  provides  that  evory  cosharer 
piys  separately  his  quota  of  the  Govern- 
ment revenue.  This  alsj  supports  the 
custom  alleged  by  the  plaintiffs 

It  was  argued  on  behalf  of  the  defen- 
dant that  since  in  pura.  2  of  the  wajib- 
ularz tho  entire  mi  ha  I  was  stated  to 
havo  been  bilijmal  no  such  custom  ought 
to  be  presumed  to  exist  in  that  mahal. 
I  do  not  see  any  force  in  this  contention, 
because  the  custom  like  tho  one  alleged 
by  the  plaintiff 5  is  recognize!  by  law  to 
prevail  in  joint  estates,  and  if  ic  is  found 
to  exist  its  validity  has  to  be  reoognizej: 
vide  S.  126,  Oudh  Rent  Act 

Reference  was  also  made  on  behalf  of 
the  defendant  to  the  statement  of  Bhag- 
want  Singh  P  W.  2  made  in  a  previous 
suit  (Ex.  B  16)  in  which  he  had  stated 
that  his  share  of  profits  was  still  due 
from  Hem  Siagh,  and  consequently  tho 
latter  suit  against  him  should  not  be 
decreed  .  It  was  contended  on  the  basis 
of  this  statement  that  this  proved  collec- 
tion of  the  rent  by  the  lambardar  Hem 
Singh.  I  am  unable  to  accept  this  con- 
tention for  two  reasons:  firstly  that  this 
was  a  statement  made  by  Bbagwant 
Singh  in  a  suit  brought  against  him  by 
Thaitur  Head  Singh  for  recovery  this 
share  of  the  Government  revenue  and 
might  have  been  made  by  him  falsely  to 
suit  his  purposes  of  defence  in  the  oi.se; 
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secondly  thftb  there  are  certain  shamilat 
lands  m  mahal  Mathura  Singh,  which 
belong  to  all  the  oosharers  and  it  may 
have  been  that  the  profits  mentioned  by 
Bhugwaul  Singh  as  due  to  him  were  in 
respeot  of  those  sharnilafc  lands. 
•  On  a  consideration  of  all  the  oral  and 
[documentary  evidence  I  am  of  opinion 
dha.u  bhe  finding  aa  to  custom  arrived  at 
by  the  learned  Assistant  Collector  is  oor- 
reot  and  must  be  maintained. 

Islue  2  — Aa  to  issue  2  I  am  of  opinion 
that  IJem  Singh,  lambardar,  was  not 
justified  in  commuting  grain  rent  into 
cush  rent  in  respect  of  the  holding  of  de- 
fendant Danna.  The  learned  Assistant 
Collector  has  found  that  ordinarily  the 
holding  would  fetch  Rs.  100  and  that  the 
fair  rent  for  that  holding,  taking  all  cir- 
cumstances into  consideration,  would 
be  Rs.  79.  Under  these  circumstances 
the  commut'cition  of  the  rent  of  his 
holding  to  Rs.  42  cannot  be  justi- 
fied, and  the  ooshdrera  of  mahal  Mathura 
Singh  cinnot  be  considered  to  be  bound 
(by  his  action.  Apart  from  thia  I  am  of 
jopinion  that  in  the  (use  of  tenants  pay- 
ling  their  ront  in  kind  it  is  not  legally 
open  to  the  lamb anlar  to  commute  their 
grain  rent  into  cash  rent  without  the 
consent  of  all  the  cosharers.  Such  an 
action  on  his  p.irt  could  not,  in  my  opi- 
nion, be  considered  to  be  an  action  in  the 
ordinary  course  of  management  of  the 
village.  lie  may  be  entitled  to  collect 
rent  from  the  tenants  as  it  stands,  i  e., 
if  the  tenants  are  paying  cash,  to  collect 
rent  in  cash  -and  if  they  are  paying  their 
rent  in  kind,  to  take  grain  instead.  I 
am  not,  however,  prepared  to  hold  that 
be  would  be  entitled  for  the  purpose  of 
management  to  convert  the  grain  ront 
into  cash  rent,  aince  such  conversion 
would  alter  the  very  system  of  collection 
for  which  the  lambardar  cannot  be  consi- 
dered to  have  any  authority  in  law.  I 
iAin,  therefore,  of  opinion  that  the  action 
of  Hem  Singh,  lambardar,  in  commuting 
the  grain  rent  of  defendant,  Danna,  into 
cash  rent  is  not  binding  upon  the  other 
cosharors  of  mahal  Mathura  Singh  The 
same  view  was  taken  by  the  revenue 
Courts  which  did  not  uphold  the  validity 
of  the  leases  granted  by  Hem  Singh  to 
other  tenants:  vide  Ens.  A-l  and  A-2. 
Hem  Singh  admitted  thia  fact  in  his 
evidence  and  stated  further  that  when  he 
Kav0  bhe  pattas  to  these  tenants  he  had 
taken  verbal  consent  of  all  the  ooaharera. 


There  ia  no  proof  of  such  consent  hav- 
ing been  taken  in  the  ca.se  of  defen- 
dant Danna.  (After  deciding  issues  3 
to  5,  hia  Lordship  concluded).  The 
result  of  these  findings  ia  that  the 
plaintiffs  would  be  entitled  to  get  a 
decree  for  their  share  of  the  rent  pay- 
able by  Danna;  that  kankut  proceedings 
held  in  the  year  1333  Fasli  in  respect  of 
Danna'a  crops  cannot  bo  upheld,  and 
that  the  fair  and  proper  rent  for  his 
holding  is  Ra.  7(J.  According  to  that 
calculation  the  plaintiffs  would  bo  en- 
titled to  Rs.  37-2-0  as  their  share  of 
rent. 

I,  therefore,  set  aside  the  decree  of  the 
learned  District  Jud^e  of  Sitapur,  dated 
21st  April  1927,  and  also  discharge  the 
decree  passed  by  the  learned  Assistant 
Collector  on  15th  January  1927,  and  in 
lieu  of  these  decrees  I  pass  a  decree  for 
Rs.  37-2-0  in  favour  of  the  plaintiffs  as 
their  share  of  rent  in  the  holding  of  the 
defendant  Danna  in  respect  of  the  year 
1333  Fasli 

As  to  costs  my  order  is  that  the  defen- 
dant Danna  and  Hem  Singh  will  pay 
their  own  costs  of  all  the  Courts  and 
will  further  pay  the  costs  of  the  plain- 
tiffs appellants  in  all  the  Courts  propor- 
tionately to  the  amount  now  found  due 
to  them. 

R  lv  Appeal  allowed. 
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AbduJ    Wahid   Kliau    and    another — 
Plain  titts — Appellants. 
v. 

Aft  Huvain — Defendant —  Respondent. 

Second  Appeal  No  146  of  1928,  Deci- 
ded on  8th  November  1928,  from  decree 
of  Addl.  Dist.  Judge,  Qonda,  D/-  20th 
January  1928. 

Civil  P,  C,,  S.  11 — Prior  mortgagee  who  ii 
alio  puisne  mortgagee  impleaded  in  luit  by 
memo  mortgagee  ai  subsequent  mortgagee — 
No  contest  as  to  prior  mortgage— Prior 
mortgagee's  rights  are  not  barred  by  res 
judicata-Civil  P.  C.,  O.  34,  R.  12. 

If  a  prior  mortgagee  with  a  paramount  title 
who  is  also  a  puisne  mortgagee  IB  impleaded 
m  B>  suit  by  a  mesne  mortgagee  as  a  subse- 
quent transferee  and  there  is  no  contest  in 
that  suit  regarding  tho  prior  mortgage,  the 
right  of  the  prior  mortgagee  is  not  lost  to 
him.  [P  4GG  0  1] 

If,  however,  there  is  controversy  about  the 
prior  mortgage  and  that  controversy  is  da- 
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oided  against  him  whebhat  by  actual  decl- 
•ioD  or  in  dofault,  hii  remedy  is  barred  fta 
res  jndioata  :  A.  I.  R.  1920  P.  C.  81  and 
A.  I.  R.  1929  Otidk.  83,  Foil.  [P  4GG  0  1] 

Ni  a  mat  nil  ah  and  Naimullah—lor:  Ap- 
pellants. 

M .  Wasim-~tor  Respondent. 

Judgment. — This  is  an  appeal  aris- 
ing out  of  a  declaratory  suib  whicli  has 
been  dismissed  by  the  two  lower  Courts. 

The  faots  of  the  case  are  that  one 
Mohammad  Khan  was  the  owaer  of  a 
three  annas  share  in  village  BirgiJhi 
whioh  constitutes  a  hamlet  of  a  bigger 
Tillage  Ghhaoh-hundahi-Singhahya  mo- 
hal  Mustahkum  porgnni  Utraula,  Dis- 
trict Gonda.  This  share  of  three  annas 
now  represents  a  six  annas  share  by 
virtue  of  partition.  Mohammad  Khan 
mortgaged  the  aforesaid  share  in  favour 
of  two  persons  named  Abdul  Wahid 
Khan  and  Bhiku  who  were  the  plaintiffs 
before  the  Court  of  first  instance  and 
appellants  before  this  Court.  The  mort- 
gage was  a  usufructuary  mortgage  exe- 
cuted on  14th  November  1914  for  a  con- 
sideration of  Rs.  5,000.  Subsequently 
on  19th  May  1915  Mohammad  Khan  exe- 
cuted a  simple  mortgage  deed  in  respect 
of  two  annas  share  out  of  the  same  pro- 
perty in  favour  of  S.  Ali  Husain  tho 
defendant-respondent.  About  a  month 
later,  that  is  on  17th  Juno  1915  Moham- 
mad Khan  executed  two  deeds  of  further 
charge,  one  for  Rg.  1,000  in  favour  of 
Abdul  Wahid  Khan  named  above  and 
the  other  for  Rs.  100  in  favour  of  Bhiku 
also  named  above  Abdul  Wahid  Khan 
has  died  during  the  pendency  of  the  ap- 
peal and  is  now  represented  by  Mt.  San- 
dal and  others  (appellants  1  to  5)  who 
are  his  legal  representatives. 

On  10th  April  1923,  S.  Ali  Husain 
instituted  a  suit  for  sale  of  the  mort- 
gaged property  (two  annas  share)  in  the 
Court  of  the  Subordinate  Judge  of  Gonda 
on  the  basis  of  his  mortgage-deed  dated 
19th  May  1915.  He  im pleaded  Moham- 
mad Khan  the  mortgagor  and  several 
other  persona  as  defendants  in  the  suit. 
Two  of  these  persons  were  Abdul  Wahid 
Khan  and  Bhiku  who  were  arrayed  as 
defendants  39  and  40  in  that  suit,  They 
were  impleaded  on  the  allegation  that 
they  were  subsequent  transferees  of  the 
property  in  suit  :  vide  Ex.  2.  Abdul 
Wahid  Khan  and  Bhiku  did  nob  put  in 
an  appearance  and  the  preliminary 
decree  for  sale  was  passed  ex  parte  in 


favour  of  S.  Ali  Husain  on  25th  October 
1924.  The  decree  was  for  recovery  of 
Rs  29,469-13-10  by  sale  of  the  property 
mortgaged. 

On  29th  August  1925  Abdul  Wahid 
Khan  and  Bhiku  the  plaintiffs  of  the 
present  suit  and  who  were  defendants  39 
and  40  in  tbe  suit  for  sale  brought  by 
the  respondent,  put  in  an  application  io 
the  Cjurt  of  the  Subordinate  Judge  of 
Gonda  to  the  effect  that  they  were  mort- 
gagees in  possession  under  the  deed  dated 
14th  November  1914  and  the  two  deeds 
of  further  charge  both  dated  17th  Jane 
1925  in  regard  to  the  three  annia  share 
against  two  annas  out  of  whioh  the 
decree  for  sale  had  been  obtained  by 
S  Ali  Husain,  and  that  their  lien  in 
respect  of  the  three  aforesaid  mortgages 
ha  declared  at  the  time  of  the  sale  : 
vide  Ex.  4  The  parties  appeared  before 
the  Court  on  29th  August  1925.  Abdul 
Wahid  Khan  and  Bhiku  were  present  io 
person  with  Babu  Avadh  Behari  Iia.lt 
pleader;  and  S.  Ali  Husain  the  decree- 
holder  was  present  through  his  agent 
S.  Iqbil  Iliuain.  On  behalf  of  the 
decree-holder  the  deed  of  Rs.  5,000  of 

1914  was  admitted  and  no  objection    was 
raised  in  respect  thereof.     Bat  the  othpr 
t wo  deeds  of  further  charge    executed   in 

1915  were  nob    admitted.     Thereafter    a 
decree    absolute   for    sale   was  passed  on 
7th  October  1925. 

Subsequently  another  application  was 
put  in  by  Abdul  Wahid  Khan  and  Bhiku 
on  18th  October  1926  praying  for  the 
so,m0  relief  :  vide  Ex  6.  On  19th  Octo- 
ber the  Subordinate  Judge  passed  an 
order  to  the  effect  that  as  prior  trans- 
ferees they  were  not  necessary  parties 
to  tho  suit  brought  by  S.  Ali  Husaia 
and  if  they  wanted  priority  in  respect  ot 
that  deed  they  could  bring  a  regular  ?uib 
for  the  purpose  and  get  the  question 
settled  :  vide  Ex.  7.  Abd'ul  Wahid 
Khan  and  Bhiku  thereupon  brought  the 
present  declaratory  suit  on  27th  Novem- 
ber 1926  and  this  is  the  suit  in  which 
the  present  appeal  has  been  filed.  The 
relief  prayed  for  by  them  was  to  t\\& 
effect  that  they  had  a  prior  charge  under 
their  mortgage  dated  14th  November 
1914  and  the  defendant  S.  Ali  Husain 
who  had  purchase!  the  two  annas  share 
mortgaged  to  him  on  20 tb  October  192& 
could  not  gat  possession  of  the  property 
without  redeeming  the  said  mortgage  la 
favour  of  the  plaintiffs. 
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The  defendanb  S.  All  Husain  coa tested 
the  suit  OQ  the  ground  that  the  plaintiffs 
had  lost  all  their  rights  under  the 
mortgage  deed  dated  14th  November 
1914  since  they  had  not  set  up  those 
rights  in  the  suit  brought  by  the  defen- 
dant in  which  they  had  been  impleadad 
as  defendants.  In  short  his  contention 
was  to  the  effect  that  the  decree  for  sale 
obtained  by  him  in  execution  of  which 
he  had  purchased  the  two  annas  share 
was  ry?  judicata  between  the  parties  so 
far  as  the  above  mortgage  was  concerned. 

The  Additional  Subordinate  Judge  of 
Gonda,  to  whose  file  the  suit  had  been 
transferred,  accepted  the  defence  of  the 
respondent  3  Ali  Husain  and  has  by  his 
decree  dated  12th  May  1927  dismissed 
the  plaintiff's  suit.  The  decree  passed 
by  him  has  been  affirmed  by  the  learned 
Additional  District  Judge  of  Gonda  by 
his  decree  dated  20th  January  1928 

The  plaintiffs  have  appealed  to  this 
Court  against  the  decree  passed  by  the 
Court  below  dismissing  their  suit  and 
the  only  question  involved  in  the  case 
is  whether  the  decree  for  sale  obtained 
by  the  respondent'  bars  the  plaintiffs- 
appellants  from  claiming  the  relief  asked 
for  by  them  on  the  basis  of  their  mort- 
gage deed  14th  November  1914. 

We  have  heard  the  parties  at  great 
length  and  have  come  to  the  conclusion 
that  the  appeal  must  be  allowed  and  we 
now  Droceed  to  give  our  reasons  for  tak- 
ing that  view. 

The  latest  case  decided  by  the  Privy 
Council  on  the  subject  will  be  found 
reported  in  Radha  Kishun  v.  Khurshed 
Hossein  (l).  The  fact  of  that  case  were 
that  one  Bad  ha  Kishun,  the  appellant, 
had  instituted  a  suit  for  recovery  of  his 
mortgage  money  by  sale  of  the  property 
mortgaged  on  the  basis  of  a  mortgage 
dated  13th  May  1892  of  which  he  had 
taken  a  transfer  from  one  B&khtawar 
Mai,  the  original  mortgagee.  A  portion 
of  the  property  in  suit  had  been  pre- 
viously mortgaged  to  the  defendants  by 
means  of  a  usufructuary  mortgage, 
called  zerpeshgi,  on  25th  February  1891 
and  was  then  subsequently  mortgaged  to 
the  same  defendants  under  a  simple 
deed  of  mortgage  dated  28th  April  1894. 

In  1906  a  suit  was  brought  by  the 
defendants  for  recovery  of  their  money 
under  the  deed  of  1R94.  In  that  suit 

(1)  A.  I,  B.  1930  P.  0.   81=47    Gal.    662~=«l7 
I.  A.  11  (P.O.). 
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the  appellant  Radha  Eishun  was  also 
im pleaded  and  the  decree  for  sale  was 
passed  against  him  also.  Radha,  Kishun 
the  appellant  then  subsequently  in  1907 
brought  a  suit  on  the  basis  of  his  mort- 
gage of  1892  and  impleaded  the  mort- 
gagees under  the  deed  of  1894  as  parties 
to  the  said  suit  Their  defence  was  that 
the  appellant  could  not  obtain  a  decree 
in  respect  of  the  property  mortgaged  to 
them  since  Radha  Kishun  being  a  party 
to  the  suit  of  1906  brought  by  them  had 
never  put  forward  his  mortgage  of  1892  as 
a  defence  in  the  case,  and  that,  there- 
fore, the  decree  passed  in  their  favour  in 
the  year  1906  operated  as  res  judioata 
im  their  favour  and  in  the  face  of  that 
decree  the  suit  of  Radha  Rishun  the  ap- 
pellant was  not  maintainable.  This  de- 
fence was  accepted  by  both  the  Courts 
in  India.  and  Rid  ha  Kiahun's  suit  was 
consequently  dismissed 

On  appeal  their  Lordships  of  the 
Privy  Council  took  a  different  view  and 
Sir  Lawrence  Jenkins  in  delivering  the 
judgment  of  the  Judicial  Committee  ob- 
served as  follows  : 

"  The  rule  of  res  judioata  is  contained  in 
S.  11,  Civil  P.  C.,  1908,  which  provides  that! 
no  Court  shall  bry  any  suit  in  which  the  mat- 
ter directly  and  substantially  in  Issue  haa 
been  directly  and  substantially  in  iSBua  in  a 
former  suit  between  the  same  parties  litigat- 
ing under  the  same  title  in  a  Court  compe- 
tent to  try  such  subsequent  auit,  and  has  been 
heard  and  finally  decided.  Had  this  been  an 
exhaustive  statement  of  the  rule  it  obviously 
would  not  havo  supported  the  plea  in  the 
facts  of  thia  case,  and  so  reliance  has  been 
placed  on  Expln.  4  which  provides  that  any 
matter  which  might  nod  ought  to  have  been 
made  a  ground  of  defence  in  suoh  former  suit, 
shall  be  deemed  to  have  been  directly  -and 
substantially  in  issue  in  such  suit.  Tha 
mortgage  deed  of  13th  May  1892,  it  is  urged, 
might  and  ought  to  have  been  made  a  ground 
of  defence  in  the  former  suit  No.  100  of  1906, 
and  by  the  omission  the  present  suit  is 
barred,  The  rule  is  clear;  the  controversy  is 
narrowed  down  to  the  question  whether  the 
facts  invite  its  application.  It  becomes  ne- 
cessary, therefore,  to  see  what  was  the  posi- 
tion of  Bakhtaur  Mull  in  the  former  suit 
No.  100  of  1906.  It  was  a  suit  brought  by  the 
Sahus  to  enioroe  against  the  mortgagor  their 
mortgage-deed  of  24th  April  1894.  Bakhtaur 
Mull  was  joined  as  a  defendant,  but  whether 
any  or  what  relief  was  sought  against  him 
doas  not  appear. 

"  Bakhtaur  Mull's  mortgage  was  prior  to 
that  on  which  the  Sahus  sued,  and  its  vali- 
dity is  now  admitted. 

"  The  case,  therefore,  came  within  the 
terms  of  S.  96,  T.  P.  Act,  1883,  which  ex- 
pressly provides  that  where  property,  the  sale 
of  which  IB  directed,  IB  subject  to  a  prior 
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mortgage  tho  Court  may,  with  the  oonsant 
of  tho  prior  mortgagee,  order  that  the  pro- 
perky  be  sold  free  from  the  same,  giving  to 
Buoh  prior  mortgagee  the  gamo  interest  in  the 
proceeds  of  the  sale  as  he  had  in  tho  property 
Bold.  The  implication  of  the  saotion  is  that 
without  such  consent  the  property  could  not 
bo  BO  sold. 

"  Bakhtaur  Mull's  position,  therefore,  was 
that  he  was  prior  mortgagee  wiCh  a  paramount 
claim  outside  tho  controversy  of  the  suit 
unless  his  mortgage  was  impugned.  Conse- 
quently to  sustain  tho  plea  of  res  judioata  it 
ia  incumbent  on  the  SUhus  in  the  circum- 
stances of  this  caso  to  show  th*t  they  Bought 
in  the  former  suit  to  displace  Bakhfcaur 
Mull's  prior  title  and  postpone  it  to  their 
own.  For  this  it  would  have  been  necessary 
for  the  Sahus  as  plaintiffs  in  the  former  suit 
to  allege  a  distinct  caso  in  their  pl.iint  in 
derogation  of  Bakhtaur  Mull's  priority. 

"But  from  the  records  of  this  suit  it  does 
not  appear  that  anything  of  tho  kind  way 
done,  and,  aa  has  been  observed,  of  things 
that  do  not  appear  and  things  that  do  not; 
ozist  the  reckoning  in  a  Court  of  law  is  tho 
same." 

"The  Sahus,  therefore,  have  failed  to  esta- 
blish the  conditions  essential  to  thoir  plea, 
and  they  alone  are  responsible  for  this  dofect. 
The  plaint  in  suit  No.  100  of  DOG  has  not 
boon  produced,  and  this  omission  is  not  sup- 
plied by  tho  summary  of  the  pl&int  sot  out  in 
the  extracts  from  the  decree,  That  summary 
still  leaves  tho  contents  of  tho  plaint  a  mat  tor 
of  mere  conjecture  and  certainly  does  not 
show  that  Bakhtaur  Mull's  mortgage  was 
attacked.  The  decree,  too,  is  open  to  the  same 
comment.  In  arriving  at  this  conclusion 
their  Lordships  havo  not  overlooked  tho 
authorities  cited  at  tho  Bar,  but  so  far  as 
they  aro  binding  on  this  Board  they  uro 
clearly  distinguishable." 

The  rule  of  law  laid  down  by  their 
Lordships  in  the  above  case  is  to  the 
effect  that  if  a  prior  mortgagee  with  a 
paramount  title  is  impleaded  in  a  suit 
brought  by  the  puisne  mortgagee  and 
there  is  no  contest  in  that  suit  regarding 
the  prior  mortgage  the  right  of  the  prior 
mortgagee  would  not  be  lost  to  him.  If, 
however,  there  is  a  controversy  and  that 
controversy  is  decided  against;  him  whe- 
ther by  actual  decision  or  in  default,  his 
remedy  would  be  barred  and  the  rule  of 
res  judicata  would  stand  in  his  way  of 
asserting  his  claim  under  the  prior  mort- 
gage. 

This  question  was  recently  discussed 
by  a  Bench  of  this  Court,  bo  which  one 
of  u?  was  a  party,  in  a  case  reported  in 
Bans*  Dhar  v.  Jaqmohan  Das  (1).  In 
that  case  also  a  prior  mortgagee  was  a 
party  to  the  suit  and  set  up  his  claim 
under  his  mortgage  which  was  of  a  prior 
date.  It  appears  that  subsequently  he 
(1)  A7-I.  R.  1929  Oudh  88=3  Luck,  472.  - 


withdrew  his  claim  based  on  the  prior 
mortgage  and  a  decree  was  pissed.  It 
was  held  by  this  Couit  that  under  those 
circumstances  the  question  of  the  prior 
mortgage  not  having  been  inquired  into 
could  not  be  treated  as  an  issue  directly 
and  substantially  raised  in  the  previous 
suit,  and  that  the  claim  of  the  prior 
mortgagee  was  not  in  any  way  affected 
by  tho  decree  which  hid  been  obtained 
by  the  puisne  mortgagee. 

Reliance  hag  been  placed  before  us,  as 
was  done  in  the  Court  below,  upon  se- 
veral cases  decided  by  their  Ijordships 
of  the  Privy  Council  a,nd  also  by  the 
different  High  Courts  in  India.  Some 
of  those  decisions,  it  is  sufficient  for  us 
to  observe,  were  cases  which  had  arisen 
before  the  passing  of  the  present  Code 
of  Civil  Procedure  in  which  it  has  been 
clearly  laid  down  :  vide  O  34,  11.  I, 
that  a  puisne  mortgagee  may  sue  either 
for  foreclosure  or  for  sale  without  mak- 
ing a  prior  mortgagee  a  party  to  the  suit 
and  a  prior  mortgagee  need  not  he  joined 
in  a  suit  to  redeem  a  subsequent  mort- 
gage. It,  therefore,  appears  to  us  that 
whatever  may  hava  been  the  state  of 
law  prior  to  the  passing  of  the  Code  of 
Civil  Procedure,  1908,  it  is  clear  that 
after  the  passing  of  the  Act  of  1908,  the 
mere  fact  that  a  prior  mortgagee  has 
been  made  a  party  to  a  suit  brought  by 
tho  puisne  mortgagee  would  not  destroy 
his  prior  mortgage  unless  there  is  a  clear 
controversy  in  that  suit  and  the  contro- 
versy decided  adversely  to  him. 

The  only  point  which  wo  have,  there- 
fore, to  decide  is  whether  in  the  suit 
brought  by  the  respondent  S  All  Hugain 
there  was  any  controversy  relating  to 
the  prior  mortgage  of  the  appellants  and 
whether  that  controversy  resulted  in  an 
adjudication  against  them  either  ex- 
pressly or  impliedly.  We  may  mention 
that  this  would  in  each  case  depend  upon 
the  facts  and  the  circumstances  existing 
in  that  case.  The  rule  of  law  is  clear  but 
the  actual  point  to  be  decided  in  each 
case  is  whether  the  facts  of  that  case  are 
such  as  would  invite  the  application  of 
that  rule. 

We  now  turn  to  the  facts  of  the  pre- 
sent case.  We  have  got  on  the  record 
the  plaint  of  the  former  suit  brought  by 
the  respondent  8.  Ali  Husain  It  is 
clear  from  para.  8  of  the  plaint  that 
defendants  39  and  40  were  im pleaded  aa 
puisne  mortgagees.  The  actual  words 


1929 


MD.  OSMAN  KHAN  v.  BANKEY  LAL 


Oudh  467 


•used  in  thab  paragraph  are  "bataur  mun- 
•lagtl  ilaihim  madab"  whioh,  whea  trans- 
lated, mean  "as  subsequent  transferees." 
Our  attention  has  not  baen  drawn  to  any 
other  allegation  in  the  plaint  besides 
this,  from  whioh  it  may  appear  that  the 
rights  of  defendants  39  and  40,  who  are 
>the  plaintiffs  in  the  present  suit,  as  prior 
mortgagees  were  in  any  way  denied. 
There  can  be  no  doubt  as  would  appear 
from  the  facts  of  the  case  stated  above 
that  these  defendants  were  puisne  mort- 
gagees or1  subsequent  transferees,  as  the 
respondent  called  them  in  his  plaint,  by 
virtue  of  the  two  deeds  of  further  charge 
•dated  17th  June  1915 

We  are,  therefore,    unable    to  infer  by 
necessary    implication   that  the   respon- 
dent   in    his   suit    actually    intended    to 
raise  any  coutrovesy   regarding  the  right 
of  the  plaintiffs    of    the  present    suit     in 
respect  of    their   prior     mortgage   dated 
14th  November  1914.     It   can  very  well 
be  said  that    the  only    thing  which   the 
'respondent  wanted    in  that  case  was    to 
destroy  the  rights   of    the  present    plain- 
tiffs   as   they   existed    under    their    two 
deeds  of  further  charge   dated  I7bh  June 
1915.     It  hag  been  strenuously  argued  on 
behalf  of    the  respondent    that  the  mere 
luLofc  that  the  plaintiffs  of  the  present  suit 
were  nnploaded    in   the  suit  brought    by 
>the    respondent     as   subsequent     trans- 
ferees was    sufficient    to    show    that    the 
respondent  denied    their    rights    as  prior 
mortgagees.     We   regret    we  are    unable 
<to    take   that    view.      If    no    subsequent 
mortgages  had   existed   in    favour  of  the 
(plaintiffs  of  the  present    suit  and  the  res- 
pondent impleaded    them   in  his    suit  as 
defendants  on    the   allegation   that    they 
were  subsequent  transferees,  there  would 
'have  been  some  room   for   argument  that 
•the  respondent   wanted     to  assail    their 
•rights  as  prior  mortgagees      We  are  to  a 
great  extent  supported  in  this  conclusion 
of  ours  by  what  the   agent  of  the  decree- 
holder  himself   stated  before   the   Court 
on  29th  August    1925,   when  the   parties 
^were    present    before    the     Subordinate 
Judge      The  plaintiffs  of  the  present  suit 
had  asked  the  Court  to  declare  their  lien 
in  respect  of  the  deed  of  1914  and   the 
.-two  deeds  of  further  charge  of  the  year 
1915.     It  was  clearly   stated   on   behalf 
of  the  decree- holder   in  reply  that    there 
was  no  objection  so  far  as  the  deed  of  1914 
was  concerned  buUhe  right  of  the  appli- 
cants, so  far  as  the  deeds  of  1915   were 


concerned,  was  denied.  It  was  contended 
on  behalf  of  the  respondent  that  nothing 
whicb  was  stated  on  behalf  of  the  decree- 
holder  after  the  passing  of  the  decree 
should  be  taken  into  consideration  in  de- 
ciding whether  the  question  relating  to 
the  prior  mortgage  was  in  controversy  in 
the  suit  brought  by  the  respondent.  We 
regret  we  are  unable  to  exclude  this  evi- 
dence from  our  consideration  The  evi- 
dence consists  of  a  statement  made  by  the 
agent  of  the  respondent  and  is  good  evi- 
dence to  show  what  he  actually  under- 
stood in  that  case  when  he  impleaded 
the  plaintiffs  of  the  present  suit  as 
defendants  calling  them  subsequent 
transferees. 

We  are,  therefore,  of  opinion  that 
when  the  respondent  Ali  Husain  im- 
pleaded the  plaintiffs  of  the  present  suit 
as  defendants  in  his  own  suit  he  never 
intended  to  question  their  rights  as  prior 
mortgagees  under  the  deed  of  1914. 
Indeed  as  observed  by  their  Lordships 
of  the  Privy  Council  in  the  case  quoted 
above  it  was  necessary  for  him,  if  he 
wanted  to  destroy  the  title  of  the  plain- 
tiffs in  the  present  suit,  to  lodge  a  dis- 
tinct case  in  his  plaint  in  derogation  of 
tbe  claim  of  the  appellants  relating  to 
priority  in  respect  of  the  deed  of  1914. 
We,  therefore,  hold  that  the  rule  of  res 
judioata  which  has  been  applied  in  the 
present  case  by  the  Courts  below  does 
not  stand  in  the  way  of  the  plaintiffs 
and  that  his  suit  must  be  decreed. 

There  is  no  other  question  regarding 
which  the  parties  are  at  issue,  the  mort- 
gage in  favour  of  the  plaintiffs-appellants 
being  admitted  throughout. 

We,  therefore,  sot  aside  the  decrees  of 
the  Courts  below  and  grant  a  decree  to 
the  plaintiffs-appellants  that  their  suit 
as  brought  will  stand  decreed  with  costs 
in  all  three  Courts. 

w  s  /U.K.  Appeal  allowed. 
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WAZIR  HASAN  AND  SRIVASTAVA,  JJ. 

Muhammad  Usman  Khan — Judgment- 
debtor — Appellant. 

V. 

Bankey  Lai — Decree- holder^  Respon- 
dent 

Execution  Decree  Appeal  No.  8  of 
1929,  Decided  on  22nd  July  1929,  against 
order  of  Sub-Judge,  Lucknow,  D/-  5th 
January  1929. 
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(a)  Oudh    Civil  Rulei,    R.  190  (b)— Village 
forming  part  of  estate   ai  defined  in  Oudh 
Eitatei    Act    1869    ii  ancestral   10    long  ai 
property  ii  governed  by  Oudh    Eitatei  Act. 

Village  forming  part  of  an  estate  as  defined 
ja  the  Oudh  Estates  Act  1F69,  is  ancestral 
land  within  the  definition  of  the  term  as 
given  in  B.  190  (b)  only  BO  long  as  tho  pro- 
perty continues  to  be  governed  by  the  provi- 
sions of  the  Oudh  Estates  Act.  The  property 
must  be  considered  to  form  an  estate  or  part 
of  an  estate  as  defined  in  the  Oudh  Estates 
Act  so  long  ELS  the  property  continue  to  bo 
governed  by  the  Oudh  Estates  Act  but  it  can- 
not be  considered  to  bo  such  estate  or  a  part 
of  an  estate  when  it  ceases  to  bo  governed  by 
that  Act.  [F  468  G  2] 

(b)  Oudh  Eitatei    Act  1869,    S.   14— Judg- 
ment-debtor, person  mentioned  in  Cl.  (2)  of 
S.   13  (A)— He  if  subject  to  lame  condition! 
and  rulei  of   luccenion   ai  teitator. 

Where  the  judgment-debtor  IB  one  of  the 
persons  mentioned  in  Gl.  (2),  S.  13  (A),  he  holds 
the  village  bequeathed  to  him  by  his  grand- 
father subject  to  the  same  conditions  and  to 
the  same  rules  of  succession  as  the  testator, 
under  8.  14.  A.  I.  R  1925  Oudh  709,  RcL.  on. 
16  0,  C.  277,  Dist.  [P  468  G  2] 

D.  R.  Seth—tor  Appellant. 

Makund  Behan  Lai — for  Respondent;. 

Judgment. — This    is  an  execution    of 
decree  appeal    by  the   judgment-debtor. 
The  point    involved    in  the   appeal  is    a 
very   short  one,    namely,   whether    the 
16  annas  share  in    village  Ataria,    which 
has   been  Attached  and  put  up  for  sale  in 
execution  of  a  decree  is  an  ancestral  pro- 
perty  or  not.     The  learned   Subordinate 
Judge    of    Lucknow  relying    on    Cl.  (a), 
R.  190,  Oudh    Civil  Rules,  has  hold  that 
the  property   must  be    considered  to    be 
the   self-acquired  and    not  tho   ancestral 
property  of    the   judgment-debtor.     The 
contention  urged  on    behalf  of    the  judg- 
ment-debtor  in  this  appeal    is  that    the 
village    in   question    forms   part    of   an 
estate   as  denned   in   the   Oudh    Estates 
Act    1869,  and   is   therefore    "ancestral 
land"  within  the   definition  of  the   term 
as   given  in  Cl.  (b),   R  190,  Oudh   Civil 
Rules.     The  parties   are  argeed  that   the 
village   in   question    is  a  part  of   taluqa 
Kasmandikhurd,  which  belonged  to  Moha- 
mad   Ahmad  Khan,   grandfather  of  the 
judgment-debtor,   who  was  the   original 
taluqdar,  and  had  come  in  the  possession 
of   the   judgment-debtor    under   a    will 
executed     by     his     grandfather     in    his 
favour  about  30  years   ago.     The  name 
of  Mahomad    Ahmad    Khan    is  entered 
against  Nos.  10  and  7  of  lists  1  and  3  res- 
pectively,   prepared    under    3.  8,    Oudh 
Estates  Aob. 

The  learned  counsel  for  the  judgment- 


debtor  argues  that  the  village  having 
admittedly  once  been  a  part  of  an  estate* 
as  denned  in  the  Oudh  Estates  Act  it- 
must  be  considered  to  be  ancestral  pro- 
perty irrespective  of  the  question  whe- 
ther in  the  hands  of  the  judgment-debtor 
it  continues  to  be  governed  by  the  Oudh 
Estates  Act  or  not  The  learned  counsel 
for  tho  decree-holder  maintains,  on  the 
other  hand,  that  Cl  (b),  R  190,  can  apply 
only  when  an  estate  or  a  part  of  an  estate 
is  in  the  hands  of  the  original  taluqdar. 

We  think  that  both  parties  have 
pitched  their  contentions  too  high  and 
that  the  correct  position  lies  somewhere- 
midway  between  the  two.  In  our. 
opinion,  so  long  as  the  property  con- 
tinues to  be  governed  hy  the  provisions 
of  the  Oudh  Estates  Act,  it  muEfc  be 
considered  to  form  an  estate  or  part  of 
an  estate  as  defined  in  the  Oudh  Estate 
Act,  but  it  cannot  be  considered  to  be 
such  estate  or  a  part  of  an  estate  when  it 
ceases  to  be  governed  by  that  Act.  The 
parties  are  agreed  before  us  that  the 
judgment-debtor  appellant  was  not  tha 
immediate  heir  of  his  grandfather,  bnfc 
there  can  be  no  doubt  that  he  was  a 
possible  heir.  Ss.  14  and  15  of  the  amen- 
ded Oudh  Estates  Act  have  been  given 
retrospective  effect.  The  judgment- 
debtor  is  clearly  . 

"A  person  who  might,  in  the  absence  of 
of  other  heirs,  have  succeeded  to  such  estate 
or  portion  under  the  provisions  of  the  Oudh 
Estates  Act", 

and  is,  therefore,  one  of  the  persons^ 
mentioned  In  Cl.  (2),  S.  13  (A),  Oudh[ 
Estates  Act  It  follows  that  he  holds 
the  village  in  question  which  had  been 
bequeathed  to  him  by  his  grandfather, 
subject  to  the  same  conditions  and  to  the 
same  rules  of  succession  as  the  testator, 
under  S.  14,  Amended  Oudh  Estates  Act. 
The  same  view  was  taken  by  Mr.  Lind-1 
say  (now  Sir  Benjamin  Lindsay)  and 
Pandit  Kanhaiya  Lai  in  Execution  of 
Decree  Appeal  No  16  of  1915  It  waa  a 
case  relating  to  property  held  by  one  of 
the  younger  sons  of  the  same  Mahomad 
Ahmad  Khan.  In  the  course  of  their 
judgment  in  that  case  they  remarked 
that: 

"The  father  of  the  judgment-debtor,  Mahom- 
mad  Ahmad  Khan,  was  a  taluqdar,  whose 
name  appears  in  lists  1  and  3  prepared  under 
the  Oudh  Estates  Act.  We  are  also  told  that 
the  village  now  in  dispute  forms  part  of  the 
estate  granted  by  the  sanad.  It  seems  to  ai 
therefore  that  having  regard  bo  the  definition 
of  the  "ancestral  land"  in  the  paragraph  o 


1929 


UDAIRAJ  BINGE  v.  MT,  RAJ  KUNWAR 


Oadh  469 


the  Oadh  Civil  Digest,  just  referred  to,  this 
.property  does  constitute  ancestral  l%nd  -for 
the  purposes  of  execution  of  the  decree. " 

It    may    be    mentioned    that    Cl.  (b), 
E  190,    Oudh  Oivil    Rules,    is  word  for 
word  the  same  as  01.  (b),  para.  179,  Oudh 
Civil    Digest,    above  referred    to.     The 
view  taken   by  us  is   also  in    consonance 
with    the  decision   of  the   late  Court  of 
the   Judicial  Commissioner   of  Oudh    to 
whicn  one  of  us  was  a  party   reported  in 
Ameer   Mirza  Beg    v.  Udit    Pershad  (l). 
In    that  case  the   property  was   not  hold 
to  be  ancestral  because  the  case   did  not 
fall  within    S.  14  but    was  one    governed 
by  the  provisions  of  S.  15,  Oudh  Estates 
Aot.     The   learnel    counsel    for  the   res- 
pondent has  relied  upon  the  decision  re- 
ported  in  Asghari  Khanam  v  RajBibi  (2). 
It  is  a  case  relating  to  a  certain  property 
which    at  one    time  formed    part  of    the 
Maninrpur    estate.     Ib   is    obvious   from 
the    facts  of    the    case  and    the   history 
relating  to  the  Maniarpur  estate  that  the 
property    in  the   hands  of    Mb.    Asghari 
Khanam,   the  judgment-debtor,  was  sub- 
ject   to  the   provisions  of   S   15  and    not 
S.  14,  Oudh  Estates  Aot.     The  reference 
made  in  the  judgment  to  8s.  14  and  32-A 
Oudh  Estates  Act  seems  to  us.  if  we  may 
respectfully  say    BO,  to  be  based   on  some 
misapprehension   of   facts  and    confusion 
of  ideas.     If  the  learned  Judges  meant  to 
hold    that    property   governed  by    S   14, 
Oudh  Estates  Act,   cannot  be  considered 
as  ancestral   property  as   denned  in   the 
rules,  we  must  respectfully  dissent  from 
that  view.     We  may  also  point  out  that 
if  the  construction  placed  upon  the  deci- 
sion by  the   learned  counsel  for    the  res- 
pondent is  correct,    then  the  decision    is 
also   directly  in   conflict  with  the   later 
decision  of  Messrs.  Lindsay  and  Kanhaiya 
Lai    in    the  unreported    case    to    which 
reference  has  been  made  above.     It  might 
also   be  pointed  out  that    S.  32-A,  Oudh 
Estates   Act,  which   gives  the  taluqdars 
the  power   to  declare  any  non-taluqdari 
property  owned   by  them   as  subject    to 
the  Act  has  no  application  to  the  case  of 
property  governed  by  S.  14. 

For  the  above  reasons  we  are  of  opinion 
that  the  village  Ataria  which  is  under 
sale  is  nob  the  self-acquired  bub  the 
ancestral  property  of  the  judgment-debt- 
or, and  falls  within  bhe  terms  of  Cl.  (b) 
B.  190,  Oudh  Civil  Rules.  We.  there- 


,(1)    A.  I.  B.  1925  Oudh  709. 
<2) 


[1913]  16  O,  0.  277=22  I.  0.  2G7. 


fore,  allow  bhis  appeal  with  costs  and 
setting  aside  the  order  of  the  lower 
Court  declare  the  property  in  suit  to  be 
ancestral  property. 

R.M./H-K.  Appeal  allowed. 
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STUART,  C.  J.  AND  RA.ZA,  J. 
Udairaj  Singh — Plaintiff— Appellant. 

v. 

Mt  Raj  Kunwar  and  others — Defen- 
dants— Respondents . 

First  Appeal  No.  52  of  1928,  Decide  1 
on  26bh  July  1929,  from  decree  of  Acldl. 
Sub-Judge,  D/-  23rd  December  1927. 

(a)  Hindu  Law — Mitakihara  —  Adoption 
— Boy     whose     mother     adopter    could    hav^ 
legally  married   can  only  be  adopted. 

Among  twioa  born  Hindus  governed  by  the 
Mitakshara  law  0,11  adoption  can  only  bo  uia.de 
of  a  boy  whose  natural  mother  could  before 
her  marriage  have  baan  legally  married  by 
tha  adopter  :  21  All,  412  (P.C.)  and  .1.  I  fi. 
1915  P.  C.  15,  Hel.  on.  [P  475  G  1] 

(b)  Wajibularz— Custom  permitting  adop- 
tion   of     sister's  ion    in  absence    of    sons    of 
collaterals — Right    of    adoption    comes    into 
being  only   when  no  such  sons  exiit. 

When  the  wajibularz  provides  for  a  cus- 
tom permitting  the  adoption  of  sister's  son 
or  daughter's  son  in  absence  of  collaterals, 
suoh  custom  even  though  taken  to  have  con- 
ferred right  to  adopt  brother's  daughter's  son, 
would  give  the  right  of  adoption  only  in  tha 
absence  of  the  existing  sons  of  collaterals. 
Where  it  is  clearly  established  that  thera 
were  existing  sons  of  collaterals,  a  brother's 
daughter's  son  could  not  bo  adopted. 

[P  475  C  2] 

(c)  Practice— Where    trial    Judge     intel- 
ligently examines  evidence  value  of  his  opin- 
ion is  great. 

Whore  the  trial  Judge  applies  his  mind 
fairly  and  intelligently  to  the  examination  of 
evidence  the  value  of  the  Judge's  opinion  is 
very  great.  [P  471  C  2] 

Piare  Lai  Banerji,  A.  P  Sen,  Ali 
Zahir  and  S,  G.  Das— for  Appellant. 

M-  Wasimt  Manni  Lai  and  Shankar 
Sahai—toi  Respondents. 

Judgment. — This  is  an  appeal  against 
a  decree  dated  23rd  December  1927,  of 
Bibu  Jagdamba,  Saran,  Alditiooal  Sub- 
ordinate Judge  oE  Hardoi,  dismissing  the 
suit  brought  by  the  plaintiff-appellant 
Udai  Raj  Singh,  &  minor  whose  age  is 
stated  to  be  seven  years  on  2  3rd  Novem- 
ber 1926,  brought  through  his  next 
friend  Madho  Singh.  This  suit  is  for  the 
possession  of  certain  property  in  thj 
Hardoi  District.  It  is  admitted  on  both 
sides  that  the  proparty  in  question  ba- 
longed  to  a  joint  Hindu  family  consisting 
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of  two  brothers  Bhankar  Singh  and  Jangu 
Singh  whose  personal  law  was  the  Mifcak- 
shara.  Bhankar  Singh  died  on  24th 
November  1914.  Jangu  Singh  then  he- 
came  proprietor  of  the  whole  property  by 
survivorship.  Ho,  however,  permitted 
the  name  of  Raj  Kuar,  the  widow  of 
Shankar  Singh,  to  be  entered  in  the  re- 
venue papers  in  respect  of  a  portion  of 
the  property  The  lady  in  question  had 
admittedly  only  the  light  to  maintenance 
in  the  property.  The  two  brothers  resi- 
ded together  in  the  village  of  Samrauli 
in  the  Harden  district.  It  is  now  ac- 
cepted on  both  sides  that  after  Shankar 
Singh's  death  his  widow  Raj  Kuar  conti- 
nued to  reside  in  the  same  house  with 
her  brother-in-law.  Shankar  Singh  and 
Raj  Kuar  had  five  daughters.  Jangu 
Singh  died  on  29th  October  1923  At 
the  time  of  his  death  three  of  Shankar 
Singh's  daughters  were  still  unmarried, 
When  Jangu  Singh  died  there  was  no 
male  issue  of  either  Shankar  Singh  or 
Jangu  Singh  and  in  the  ordinary  course 
of  law  intestate  succession  would  have 
been  to  the  collaterals.  Sanwal  Singh 
now  deceased  was  the  collateral  who 
ordinarily  would  have  been  entitled  to 
succeed. 

On  13th  November  1923,  Sanwal 
Singh  applied  to  the  revenue  auth- 
orities to  have  his  name  recorded  to 
engage  for  the  revenue  of  the  whole  pro- 
perty, the  estimated  value  of  which  is 
Bs.  1,25,000  and  the  income  of  which  is 
over  Rs.  5,000  a  year.  Ilia  application 
is  dated  13th  November  1923.  On  8th 
December  1923,  Raj  Kuar  filed  an  objec- 
tion befoie  the  revenue  authorities  to  the 
entry  of  Sandal  Singh's  name  and  asked 
that  her  own  name  should  be  recorded 
on  the  ground  that  Jangu  Singh  had  de- 
vised all  his  rights  to  her  by  a  nuncupa- 
tive will.  The  nature  of  her  claim  is 
stated  in  detail  in  Ex.  H  4  dated  7th 
February  1924.  It  is  to  be  noted  that 
she  made  no  suggestion  either  in  her  ob- 
jection or  in  the  statement  of  her  pleader 
to  the  effect  that  Jangu  Singh  had  adopt- 
ed a  son  On  7th  February  1924,  Madho 
Singh  as  next  friend  of  Udai  Raj  Singh 
put  in  another  objection  to  the  claim  to 
the  revenue  authorities  in  which  he 
stated  that  Jangu  Singh  had  prior  to  his 
death  adopted  Udai  Raj  Singh  the  pres- 
ent plaintiff-appellant  as  his  son.  The 
Deputy  Collector  who  decided  the  first 
proceeding  in  mutation  found  that  Udai 


Raj  Singh  was  the  adopted  son  of  Jan  go. 
Singh  and  directed  his  name  to  be  en- 
tered. This  order  is  Ex.  14.  It  is  dated 
10th  December  1924.  The  Deputy  Com- 
missioner of  Hardoi  on  appeal  reversed 
this  order  In  the  meantime  Sanwal 
Singh  and  Raj  Kuar  had  compromised. 
Under  the  terms  of  the  compromise  San- 
wal Singh's  name  was  to  be  recorded 
subject  to  certain  condition.  The  Deputy 
Commissioner's  order  which  is  Ex.  H-9, 
dated  6th  May  1925,  directed  Sanwal 
Singh's  name  to  be  recorded.  It  was 
against  the  plea  of  adoption  of  Udai  Raj 
Singh  but  the  entry  was  mainly  on  the* 
basis  of  possession.  This  order  was  con- 
firmed on  14th  September  1925  by  the 
Commissioner  of  the  Lucknow  Division 
by  his  order  Ex.  H-10.  The  suit  of 
Udai  Raj  was  filed  on  23rd  November 
192G. 

The  learned  trial  Judge  has  found  that 
there  was  never  any  ceremony  of  adop- 
tion of  any  kind  and  that  the  whole  of  the* 
evidence  adduced  on  behalf  of  the  plain- 
tiff-appellant to  prove  the  factum  of 
adoption  is  unreliable  He  has  found  that 
the  evidence  adduced  by  the  defendants] 
to  show  that  there  was  no  form  of  adop- 
tion is  reliable  Apart  from  that  he  has 
found  that  Udai  Raj  Singh  could  not 
have  been  legally  adopted  by  Jangu  Singh- 
as  Udai  Raj  Singh's  natural  mother  was 
the  daughter  of  Shankar  Singh.  The 
family  are  Chatris  and  as  such  twice, 
born.  He  found  against  the  plea  ad- 
vanced on  behalf  of  the  plaintiff-appellant, 
to  the  effect  that  there  was  a  custom  in* 
the  family  under  which  a  brother's 
daughter's  son  could  be  validly  adopted. 
His  finding  there  was  that  no  custom  had 
been  established  varying  the  law  and 
that  the  alleged  custom  even  if  accepted 
as  valid  would  not  justisfy  the  plaintiff- 
appellant's  adoption,  if  such  adoption- 
had  taken  place,  as  it  only  permitted  a* 
person  such  as  himself  to  be  adopted  if 
there  were  no  sons  of  collaterals  avail- 
able He  found  that  sons  of  collaterals- 
were  available. 

Before  we  proceed  to  discuss  the  evi- 
dence adduced  on  behalf  of  the  plaintiff- 
appellant  to  establish  the  form  of  adop- 
tion it  will  be  better  to  state  certain^ 
facts.  We  have  already  stated  that  when* 
Jangu  Singh  died  there  were  in  existence- 
three  unmarried  daughters  of  Shankar 
Singh.  There  were  two  other  daughters* 
who  had  married  before  the  death  oi 
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Jangu  Singh.  One  of  them  was  called 
Bam  Dulari.  She  had  married  Baghuraj 
Singh  of  Bargawan  in  the  Sitapur  Dis- 
trict. Baghuraj  Singh  was  the  son  of 
Shiwa  Singh.  Shiwa  Singh's  cousin  was 
Mad  ho  Singh  the  next  friend  of  the 
plaintiff-appellant.  Mad  ho  Singh  resi- 
des in  Bargawan.  Udai  Baj  Singh  the 
present  plaintiff-appellant  was  the  son  oE 
Baghuraj  Singh  and  Bam  Dulari.  Jangu 
Singh  had  been  married  more  than  once. 
He  had  a  son  who  died  on  6th  May  1921. 

His  wife,  the  mother  of  that  son,  died 
on  24th  May  1921.  Bam  Dulari  is  proved 
to  our  satisfaction  to  have  died  on  4th 
October  1921.  Udai  Baj  Singh  was  born, 
according  to  the  story  set  up  on  his  be- 
half, on  15th  May  1920,  but  according  to 
the  evidence  adduced  by  the  defendants, 
which  we  believe,  he  was  born  on  17th 
October  1920.  The  case  for  the  plaintiff- 
appellant  is  that  Udairaj  Singh  was 
adopted  on  20th  November  1921.  He  was 
thus  at  the  time  of  his  alleged  adoption  a 
little  more  than  one  year  old  and  accord- 
ing to  this  story  he  was  adopted  within 
six  weeks  of  his  mother's  death. 

The  village  of  Bargawan  in  the  Sita- 
pur District  is  more  than  20  miles  dis- 
tant from  the  village  of  Samrauli  in  the 
Hardoi  District.  The  map  shows  that 
between  the  two  villages  the  river  Gomti 
flows.  This  fact  is  mentioned  to  show 
tjjiat  according  to  the  usual  method  of 
village  conveyance  the  villages  are  about 
a  day's  journey  apart.  A  large  number 
of  witnesses  were  called  on  behalf  of  the 
plaintiff-appellant  to  establish  the  fact 
that  an  adoption  ceremony  took  place 
in  Samrauli  on  20th  November  1921,  in 
which  Jangu  Singh  adopted  Udai  Baj 
Singh  as  his  son.  The  learned  trial  Judge 
has  refused  to  accept  this  evidence  as 
reliable.  In  the  course  of  his  careful 
judgment  he  has  explained  that  in  ex- 
amining the  evidence  he  has  kept  in  mind 
certain  principles  laid  down  by  their 
Lordships  of  the  Judicial  Committee  in 
previous  cases  of  alleged  adoptions  and 
has  judged  the  evidence  according  to 
those  principles. 

But  apart  from  tha  use  of  these  prin- 
ciples, valuable  as  they  are,  the  main 
point  in  support  of  his  finding  on  the 
value  of  the  evidence  is  that  his  judg- 
ment shows  that  he  applied  his  mind  to 
the  consideration  of  the  evidence  of  all 
the  witnesses  produced  and  that  he  care- 
fully studied  the  evidence  of  each  wit- 


ness who  was  produced  before  him,  and 
applied  his  mind  to  the  evidence  of  Baj 
Euar  who  was  examined  on  commission. la 
all  cases  of  this  nature  it  is  easy  to  criti- 
cize the  reasons  given  by  the  trial  Judge 
for  the  rejection  of  the  evidence  of  in- 
dividual witnesses.  But  the  fact  remains 
that  in  a  case  such  as  this  in  which  the 
trial  Judge  has  applied  his  mind  fairly 
and  intelligently  to  the  examination  of 
the  evidence  the  value  of  the  Judge's 
opinion  is  very  great,  We  had  the  ad- 
vantage of  having  the  appeal  argued  by 
an  experienced  advocate  who  has  taken 
us  in  detail  through  the  evidence  of  every 
witness  called  on  his  client's  behalf.  He 
has  addressed  us  intelligent  and  careful 
arguments  to  show  that  the  learned  trial 
Judge  was  not  right  in  rejecting  their 
evidence.  But  after  having  given  due 
weight  to  the  arguments  of  the  learned 
counsel  we  find  ourselves  in  agreement 
with  the  views  taken  by  the  learned  trial 
Judge  on  the  value  of  the  evidence.  We 
add  certain  reasons,  some  of  which  have 
already  been  taken  by  the  learned  trial 
Judge,  in  support  of  this  conclusion. 

We  find  upon  the  evidence  before  us 
that  Jangu  Singh  was  at  the  time  of  the 
alleged  adoption  a  man  not  much  more 
than  40  years  of  age.  He  was  on  our 
finding  on  the  evidence  healthy  and  well 
preserved.  He  died  on  C29th  October 
1923,  but  his  death  does  not  appear  to 
have  been  due  to  previous  debility  or 
long-standing  disease.  Such  a  man  would 
not  have  reason  to  anticipate  an  early 
death.  He  had  already  begotten  several 
children.  Some  had  died  He  left  two 
daughters  surviving.  He  had  the  pros- 
pect of  marrying  again  and  begetting  a 
son.  We  have  it  on  evidence,  which  we 
believe,  that  he  was  contemplating  mar- 
rying again.  In  these  circumstances 
there  was  not  on  the  face  of  it  any 
great  reason  why  he  should  wish 
to  adopt  a  son.  But  if  he  did  wish 
to  adopt  a  son  it  is  difficult  to  under- 
stand why  he  should  have  wished  to 
select  Udai  Baj  Singh  for  the  purpose. 
Udai  Baj  Singh  was  the  son  of  his 
brother's  daughter.  Apart  from  the 
question  of  legality  of  such  an  adoption 
(a  question  to  which  we  shall  refer  later) 
such  a  selection  would  be  peculiar. 
There  are  further  points.  Udai  Baj 
Singh  was  an  only  son.  His  mother  had 
died  some  six  months  before  the  alleged 
date  of  the  adoption.  Although  the  ad- 


4790udh 

option  of  an  only  son  is  not  prohibited 
under  the  law  it  is  not  considered 
amongst  respectable  'Ohatrias  (suoh  as 
the  parties  profess  to  be)  fitting  to  give 
an  only  son  in  adoption  to  another  man. 
Further  Udai  Raj  Singh  was  at  the  time 
a  baby.  Jangu  Singh  could  not  possibly 
have  had  any  idea  as  to  how  his  char- 
acter would  develop.  Whit  then  are  the 
reasons  put  forward  which  are  supposed 
to  have  actuated  Jangu  Singh  ?  There 
is  evidence  adduced  on  behalf  of  the 
plaintiff-appellant  to  the  effect  that 
Jangu  Singh  had  formed  such  a  dislike 
to  his  natural  heirs  that  he  did  not 
wish  his  property  to  descend  to  them. 
But  this  evidence  the  learned  trial  Judge 
found  to  be  unsatisfactory  and  we  agree 
with  him  that  it  is  unsatisfactory. 
Nothing  definite  has  been  made  out  to 
show  a  real  dislike  or  in  fact  any  dislike 
and  in  our  opinion  the  suggestion  that 
Jangu  Singh  desired  that  the  whole  of  the 
family  property  should  go  eventually 
to  a  boy  whoso  natural  father  came  from 
another  district  and  whose  mother  was 
his  brother's  daughter  is  improbable. 
(The  desire  of  a  Hindu  to  have  a  son  who 
would  bring  him  salvation  after  his 
death  would  exist  to  no  great  extent  in 
the  case  of  a  man  like  Jangu  Singh  who 
had  every  prospect  of  marrying  again 
and  begetting  a  son. 

There  are  certain  circumstances  in 
connexion  with  the  alleged  facts  of  the 
adoption  that  tell  strongly  against  it. 
Jangu  Singh  was  not  an  ordinary  peasant. 
He  was  a  zamindar  possessed  of  valuable 
landed  property  and  to  a  certain  extent 
a  man  of  affairs.  Such  a  man  would  know, 
if  he  wished  to  adopt  a  son,  that  suoh  an 
adoption  was  likely  to  be  challenged  by 
his  natural  heirs  after  his  death.  We 
have  it  admitted  that  no  deed  of  adop- 
tion was  executed.  There  would  not 
have  bean  the  slightest  difficulty  in  ex- 
ecuting such  a  deed  and  registering  it. 
Not  only  was  Jangu  Singh  a  man  of 
affairs.  Madlio  Singh  we  find  is  a  man 
of  considerable  astuteness  and  Raghuraj 
Singh  is  a  man  of  some  education.  No 
real  attempt  is  made  to  show  why  a 
deed  was  not  executed.  The  only  reply 
is  that  no  one  thought  it  necessary 
to  execute  a  deed.  We  have  left  so  far 
another  explanation  which  was  put  up. 
Here  the  position  taken  up  in  the  muta- 
tion proceedings  is  not  the  same  as  the 
position  taken  up  in  the  trial  Court. 
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In  the  mutation  proceedings  it  would 
appear  from  the  statement  of  Raghuraj 
Singh  which  has  been  proved  and 
brought  upon  the  record  (Ex  H-19), 
that  the  adoption  took  place  because 
Jangu  Singh  was  anxious  that  one  of  the 
unmarried  daughters  of  Shankar  Singh, 
i.  e.,  a  sister  of  Ram  Dulari,  should 
marry  Raghura]  Singh.  It  is  in  evi- 
dence that  this  girl  eventually  did 
marry  Raghuraj  Singh.  She  is  now  also 
dead.  This  is  what  Raghuraj  Singh 
stated: 

"  First  of  all  the  question  of  marriage  was 
broached.  Jangu  Singh  proposed  it.  It  was 
refused  on  my  behalf.  When  he  agreed  bo 
take  my  sou  in  adoption  then  I  agreed  to 
marry  at  the  recommendation  of  the  Mirza 
Sahib.11 

The  Mirzi  Sahab  is  Mirza  Ahmad 
Shah  (P.  W-28).  We  shall"  consider  his 
evidence  later.  The  story  then  was  that 
Jangu  Singh  had  considered  the  adop- 
tion of  Udai  Raj  Singh  as  an  after- 
thought and  that  he  was  so  anxious  to 
marry  one  of  the  three  unmarried  daugh- 
ters of  his  brother  to  Raghuraj  Singh 
that  he  was  ready  in  consideration  to 
adopt  the  soa  of  Raghura]  Singh.  This 
story  has  now  been  changed.  In  the 
trial  Court  it  was  put  forward  that 
Jangu  Singh  desired  for  his  own  reasons, 
wishing  to  adopt  a  son,  to  adopt  Udai  Raj 
Singh  and  that  the  marriage  of  Raghu- 
raj Singh  with  the  other  daughter  of 
Shankar  Singh  was  a  secondary  con- 
sideration. There  are  further  peculiar 
circumstances  about  the  alleged  adop- 
tion. From  the  evidence  of  the  alleged 
adoption  it  appears  that  a  considerable 
amount  of  money  would  have  been  spent 
on  the  ceremony.  A  large  number  of 
guests  were  invited.  Many  brahmans 
were  employed  and  a  nautch  was  held. 
It  is  in  evidence  that  the  famliy  kept 
accounts  but  no  accounts  have  been  pro- 
duced. It  is  difficult  to  sec  how  the  ac- 
counts could  have  been  made  away  with, 
for  it  is  in  evidence  that  Raghuraj  Singh 
and  Jangu  Singh  lived  together  and  Raj 
Kuar  is  now  palpably  siding  with  the 
plaintiff-appellant, 

We  now  take  in  detail  the  evidence 
of  the  witnesses  for  the  plaintiff  We 
take  first  Madho  Singh  P.  W.  35.  He 
is  regarded  as  the  head  of  the  joint 
family  of  which  his  brother's  son  Raghu- 
raj Singh  is  a  member.  According  to 
him  Jangu  Singh  came  to  Bargawan  a 
month  or  a  month  and  a  half  before  the 
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alleged  date  of  adoption.  The  alleged 
date  of  adoption  was  20bh  November 
1921.  So  he  oame  on  some  day  in  the 
first  half  of  October  1921.  As  we  have 
ulready  stated  Rim  Dulari  died  on  4th 
October  1921.  Mad  ho  Singh  says  that 
Jangn  Singh  asked  the  family  to  give 
'him  Udai  Raj  Singh  in  adoption.  The 
•boy's  mother  was  just  dead.  The  family 
at  once  agreed  to  the  adoption  according 
to  MaJlho  Singh's  statement.  He  said 
that  at  the  same  time  Jangu  Singh  sug- 
gested that  an  unmarried  daughter  of 
fShankar  Singh  should  marry  Raghuraj 
Singh.  The  proposal  was  hardly  seemly 
as  her  sister  had  just  died.  The  pro- 
posal was  refused  by  Madho  Singh  but 
not,  according  to  him,  because  it  was 
not  seemly  proposal  but  beofiuse  he  said 
he  hoped  to  got  a  bigger  dower  from  the 
father  of  some  other  woman  for  the 
marriage  of  Righuraj  Singh.  Then 
Mirzi  Ahmad  Shah  appeared  on  the 
floene.  Mirza  Ahmad  Shah  (P.  W.23)  ia 
a  taluqdar  residing  in  Qutubnagar  ia  the 
Sitapur  District  He  admits  that  all 
his  property  is  heavily  encumbered  and 
that  he  ia  not  in  possession  of  any  vil- 
lage to  which  ho  has  title. 

According  to  Mirza,  Ahmad  Shah, 
Jangu  Singh  came  to  him  and  asked 
him  to  use  his  influence  with  Madho 
Singh  to  induce  Madho  Singh  to 
accede  to  the  marriage  of  Bighur&j 
Singh  with  Shankir  Singh's  unmar- 
ried daughter.  In  consequence  he  and 
Jangu  Singb  went  to  Bargawan  to  the 
house  of  Madho  Singh  and  persuaded 
Madbo  Singh  to  accede  to  the  marriage. 
There  is  nothing  inherently  impossible 
in  a  Mdihomedan  gentleman  being 
brought  in  to  assist  in  the  settlement 
of  a  marriage  between  Ghatris,  but  read 
with  other  circumstances  it  does  not 
sound  very  likely  that  he  would  have 
had  sufficient  influence  with  Madho 
Singh  to  induce  Madho  Singh  to  accept 
a  smaller  dower.  According  to  this 
fltory  the  adoption  of  Udai  Raj  Singh 
had  already  been  settled.  It  is  asserted 
that  this  adoption  was  oonduoted  accor- 
ding to  the  ideas  prevalent. amongst  high 
class  Chatris.  A  large  number  of  brah- 
mans  had  to  officiate,  and  an  auspicious 
date  had  to  be  selected  for  the  cere- 
mony. This  brings  us  to  the  evidence 
of  P.  W-5  Vidya  Dhar  Brahman.  Vidya 
Dhar  is  a  Pandit  of  B^rgawan.  Accor- 
ding to  his  story  he  wag  asked  to  fix 


an  auipioious  date  for  the  ceremony. 
' He  is  the  Pandit  of  Madho  Singh.  It 
is  not  made  clear  why  Jangu  Singh 
should  wish  to  select  Madho  Singh's 
Pandit  to  fix  a  date  instead  of  selecting 
his  own  Pandit.  According  to  Vidya 
Dhar  he  fixed  the  date  at  once.  Tbis 
must  have  been  some  time  .in  October 
1921.  He  fixed  it  for  about  a  month 
ahead.  He  said  that  at  the  time  he 
made,  a  note  in  a  printed  calendar  which 
he  kept.  He  has  produced  the  calendar. 
The  entry  could  have  been  made  at  any 
time.  Once  the  date  was  settled  invita- 
tions were  sent  out  to  a  large  number 
of  persons.  Mirza  Ahmad  Sbah,  accor- 
ding to  his  story,  took  the  trouble  to 
come  from  Qutubnagar  to  Samrauli  to 
attend  the  ceremony.  It  is  stated  by 
other  witnesses  that  a  nautch  took  place, 
Mirza  Ahmad  Sbah  has  no  recollection 
of  a  nautoh- taking  place.  We  now  come 
to  the  evidence  of  Raghuraj  Singh 
(P.  W.  36).  According  bo  him,  Madho 
Singh  approved  of  the  adoption  and  asked 
him  if  he  wa,s  willing  to  give  "his  boy 
in  adoption,  We  now  quote  his  own 
words- 

"  I  said  I  wag  quiba  willing  to  do  so  ba- 
cause  it  would  go  to  perpetuate  fcho  lina  of 
Jangu  Singh,  Aa  I  am  very  young,  I  did 
not  oa.ro  that  I  was  giving  away  my  only  sou 
in  adoption  for  I  hope  to  have  more  sons  in 
future,  I  did  nob  give  any  thought  to  tho 
future  of  the  plaintiff  in  giving  him  ia  ad- 
option. My  first  son.  was  born  two  years 
after  my  first  marriage.  He  died,  Plaintiff 
was  bora  a  year  and  a  half  or  a  year  and  nine 
months  after  his  do«th.  The  first  sou  died 

at    fche  age  of  tan  months I  oame  to 

know  that  the  matter  of  adoption  was  settled 
after  the  coming  of  Mirea  Sahob  to  Barga- 
wau,  Jangu  Singh  had  oome  to  Bargawan 
ten  or  thirteen  days  before  the  Mirza.  I  did 
state  then  that  when  Jangu  Singh  agreed  bo 
take  my  son  in  adoption  I  then  agreed  to 
marry.  This  is  true.  I  did  state  there  that 
the  Mirza  said  that  when  Jangu  Singh  was 
saying  that  ha  would  take  my  son  in  adop- 
tion where  waa  the  hiboh  about  the  marriage 
and  what  more  could  I  expeot.  I  heard  this 
from  my  unole  and  stated  like  that.  I  do 
not  reoolloot  if  I  stated  there  that  only  Jangu 
Singh  waa  present  at  that  time.  I  stated 
there  that  my  father  and  Madho  Singh  were 
present  at  that  time." 

According  to  the  story  for  the  plain- 
tiff as  soon  as  the  boy  was  adopted  he 
went  to  live  with  Jangu  Singh.  Ha 
was  looked  after  by  Raj  Kuar  and  Rij 
Kuar's  unmarried  daughter,  apparently 
the  daughter  who  subsequently  married 
Baghuraj  Singh.  There  were  two  other 
daughters  in  the  house.  This  arrangement 
would  have  been  a  very  suitable  one  but 
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there  seema  no  reason  why  it  should  not. 
have  continued  after  Jangu  Singh's  death. 
Madho  Singh  has,  however,  deposed  that 
as  soon  as  he  heard  of  Jangu  Singh's 
death  he  wont  to  Samrauli  and  took  the 
plaintiff  away  to  his  own  house  taking 
him  from  the  care  of  Ra]  Kuar.  He 
says  that  he  did  not  know  about 
Jaagu  Singh's  death  for  some  time. 
These  are  hid  words  : 

"I  was  ab  Luoknow  when  Jangu  Singh  died. 
When  I  returned  from  Luoknow  after  15  days 
I  came  to  know  that  Jaugu  Singh  had  died. 
1  CAine  to  Samriuh  to  talco  away  the  plaintifl 
as  there  was  no  male  member  to  look  after 
him.  I  did  nob  oorno  to  know  there  if  any  ap- 
plication had  been  made  by  any  one  for  muta- 
tion of  names,  1  applied  lor  mutation  in  the 
namj  of  Udai  Eaj  Singh  three  months  alter 
taking  him  away,  I  came  to  know  some  day 
before  that  that  Sanw*l  Singh  and  Raj  Kuar 
had  already  applied  for  mutation.  I-fell  ill. 
I  remained  ill  for  a  month  and  a  half.  Then 
I  aent  men  to  take  possession  over  the  pro- 
perty. This  is  the  cauao  of  the  delay  to  apply 
for  mutation,  I  applied  as  guardian  of  the 
plaintiff." 

We  come  next  to  the  evidence  given 
on  commission  by  Raj  Kuar.  It  is  now  ad- 
mitted that  the  family  was  a  joint  family. 
Yet  we  find  that  Ra]  Kuar  on  Jangu 
Singh's  death  not  only  asserted  that  it 
was  a  separate  family  but  claimed  the 
whole  property  under  a  nuncupative 
will  which  she  has  made  no  attempt  to 
establish.  She  further  ignored  in  her 
claim  the  alleged  adoption  of  the  plain- 
tiff. To  explain  this  peculiar  action  on 
her  part  she  has  asserted  that  she  is  an 
ignorant  illiterate  woman  who  did  not 
know  what  was  happening  and  that  such 
actions  as  had  been  taken  on  her  behalf 
were  undertaken  without  her  knowledge. 
Against  this,  however,  it  is  to  be  noted 
that  one  of  her  other  daughters  married  a 
certain  Dwarka  Singh  who  is  a  pleader 
in  Sitapur.  Ex.  H-2  ahows  that  her  ap- 
plication in  mutation  was  filed  on  bth 
December  1923  and  Ex  H-3  shows  that 
on  the  same  date  she  executed  a  power- 
of-attorney  in  favour  amongst  others  of 
her  own  son-in-law  Thakur  Dwarka 
Singh.  Apart  from  Raj  Kuar's  conduct 
in  this  matter  there  are  other  points 
about  her  statement.  She  has  endea- 
voured to  strengthen  the  appellant's  case 
by  antedating  the  proposal  to  adopt  the 
plaintiff  emanating  from  Jangu  Singh 
six  or  seven  months  before  the  alleged 
adoption.  But  as  she  places  Jangu  Singh's 
visit  to  Birgawan  in  order  to  make  the 
proposal  as  having  taken  place  on  the 


death  of  Raghurai  Singh's  wife  and  as  ifr 
is  established  that  Raghuraj  Singh's  wife 
died  on  4th  October  1921,  she  has  .shown 
her  inaccuracy  on  that  point.  According 
to  her  Madho  Singh  took  the  boy  away 
after  Jangu  Singh's  death  on  the  ground 
th.it  tbe  boy  would  feel  lonely.  As  he 
was  living  with  his  mother's  mother  and 
his  mother's  sisters  this  suggestion  does 
not  find  acceptance 

It  will,  however,  be  seen  that    for   the 
first  time   that  we  can  get    any   definite 
information   ag  to   where   the  baby  was 
after  Jangu  Singh's  death,  he  is  found  to 
havo     been     living    with    Madho    Singh. 
This  circumstance  would  be    compatible 
with  his   never   having  been    adopted  at 
all  and  with  his  never  having    left    Bar- 
gawan.     We  now  come  to   the  remaining 
witnesses    for   the    plaintiff.     They    are 
many    of    thorn    apparently    respectable 
people.     Many  of  them  are  zamindars.  A. 
largo  number  are  Chatris.     Most  of  them, 
deposed  to  having  been  present  at  the  ad- 
option ceremony  or   knowing    something 
about  it.     It  is    unfortunately,   however, 
by  no  means  unknown    in    cases    of  this 
kind  for  apparently  respectable  witnesses 
to  depose  absolutely   falsely  either  to  ob- 
lige their  friends  or  from    less  reputable 
motives.     Tbe  remarks  apply  not  only  to 
the  witnesses  who  have  given  evidence  as 
having  been  present   at  the  time    of    the 
alleged   adoption   but   to  witnesses   who 
have  given  evidence  in    respect   of   other 
incidents.     Little  can  be  based  here  upon/ 
apparent  respectability  for  the  defendants- 
have  produced   a   large   number    of   wit- 
nesses who  are  also  respectable.     If  their 
evidence  is  believed  it  is  practically    im- 
possible  that  any    such   adoption   could 
have  taken  place. 

In  these  circumstances  we  come  back 
to  the  impression  left  on  the  mind  of  the 
learned  trial  Judge  as  to  the  relative  cre- 
dibility of  the  witnesses.  lie  refused  to 
accept  as  credible  any  of  the  evidence 
produced  on  behalf  of  the  plaintiff  and- 
he  accepted  as  credible  on  the  whole  the 
evidence  produced  by  the  defendants  We 
have  already  noted  the  peculiar  circum- 
stances of  the  case.  The  allegations  as- 
to  the  adoption  otm  be  criticised  as  they 
have  been  criticised  both  by  the  learned 
trial  Judge  and  ourselves  from  many 
points  of  view  unconnected  with  the  per- 
sonality of  the  witnesses.  We  have  con- 
sidered this  case  carefully  and  we  have 
no  hesitation  in  accepting  the  findings  of 
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the  learned  trial  Judge  as  to  the  alleged 
ceremony.  We  agree  with  him  in  the 
finding  that  the  evidence  adduced  by  the 
plaintiff  is  not  reliable  and  that  the  evi- 
dence adduced  by  the  defendants  is  on  the 
whole  reliable  and  as  a  result  we  find 
that  Jangu  Singh  is  not  established  to 
have  desired  to  adopt  the  plaintiff  appel- 
lant and  that  he  did  nothing  to  attain 
that  object.  Upon  this  finding  of  facts 
the  appeal  must  fail. 

The  remaining  points  are  academic-  As, 
however,  the  learned  counsel  for  the  ap- 
pellant has  pressed  us  to  express  some 
opinion  as  to  the  validity  of  an  adoption 
by  Jangu  Singh  of  a  son  of  a  daughter  of 
ShankarSingh  we  shall  state  findings  upon 
the  legal  points.  As  we  understand  the  de- 
cision of  their  Lordships  of  the  Judicial 
Committee  in  Bhayivan  Singh  v.  Bhacj- 
wan  Singh  (l)  their  Lordships  accepted 
the  authority  of  the  Dattaka  Mimansa 
and  Dattaka  Chandrika  in  respect  of 
twice  born  Hindus  governed  by  the 
Mitakshara  law  Their  Lordships  were 
there  considering  the  question  as  to  whe- 
ther the  adoption  of  a  sister's  son  in  a 
twice  born  family  governed  by  the 
Mitakshara  law  was  or  was  not  valid. 
[They  decided  that  such  an  adoption  was 
not  valid.  But  it  appears  to  us  that  this 
decision  is  further  an  authority  for  the 
proposition  that  amongst  twice  born 
Hindus  governed  by  the  Mitakshara  law 
an  adoption  can  only  be  made  of  a  boy 
whose  natural  mother  could  before  her 
marriage  have  been  legally  married  by 
the  adopter,  Wo  are  supported  in  this 
position  by  the  decision  of  their  Lord- 
ships of  the  Judicial  Committee  in  Puttu 
Lai  v.  Parbati  Kuar  (y)  for  at  the  end 
of  that  judgment  it  is  said  : 

"In  SriKiiiialu,  v.  Rainayya  (3)  the  adoption 
of  a  son  of  a  wife's  brother  was  held  to  bo  n 
valid  adoption,  and  it  was  rightly  pointed  out 
that  the  rule  of  Hindu  law  that  a  legal  mar- 
riage must  havo  been  possible  between  the  ad- 
optor  and  the  mother  of  the  adopted  boy  refers 
to  their  relationship  prior  to  marriage.'1 

On  this  view  of  the  law  it  is  clear 
that  Jangu  Singh  could  not  have  adopted 
the  son  of  the  daughter  of  his  brother 
Shankar  Singh  for  he  ojuld  not  have 
married  the  daughter  of  his  brother 
Shankar  Singh  when  she  was  unmarried. 

The  learrjed_ogunse|_for    the   appellant 

(1)  [1899]  21  AIL  412=26  LA.  153=7  Sir. 
474(P.U.). 

(2)  A.I.R.  1915  P.O.  15=^37  -All.  859=42  LA. 

155  (P.O.). 

(3)  [1881 J  3  Mad,  15. 


has  put  forward  a  further  argument.  He 
has  referred  to  the  wajibularz  of  the 
village  Koiyan  from  which  the  ancestors 
of  Jangu  Singh  came.  In  this  wajib-ul- 
arz  it  is  stated  that  a  member  of  the 
family  who  is  without  issue  can  adopt 
the  son  of  one  of  his  male  collaterals  and 
it  continues  that  if  none  of  his  male  col- 
laterals has  any  son  he  is  competent  to 
adopt  a  daughter's  son  or  a  sister's  son. 
This  wajib-ul-arz  is  Ex.  1.  But  we  can- 
not see  that  even  if  this  were  held  to  be 
a  valid  custom  it  would  assist  the  plain- 
till  for  as  we  read  it,  if  the  right  to  ad- 
opt a  daughter's  son  or  sister's  son  in- 
cludes a  right  to  adopt  a  brother's 
daughter's  son  the  right  would  only  come 
into  being  in  the  absence  of  existing  aone 
of  collaterals.  It  is  clearly  established 
that  there  were  existing  sons  of  colla- 
terals who  could  have  been  adopted.  We 
find  for  example  on  the  record  of  this 
case  as  a  defendant  Sanfc  Bakhsh  Singh, 
-the  son  of  the  deceased  Sanwal  Singh, 
who  was  seven  years  old  at  the  time  of 
the  institution  of  the  suit.  He  must 
have  been  born  in  1919  These  questions 
as  we  have  said  before  are,  however,  aca- 
demic for  the  plaintiff  having  failed  to 
establish  on  reliable  evidence  that  there 
was  any  apparent  adoption  and  having 
failed  completely  as  to  the  faotum  of  ad- 
option the  appeal  fails  on  the  facts 
without  going  into  any  question  of  law. 
We  accordingly  dismiss  the  appeal.  Ma- 
dho  Singh,  the  next  friend  of  the  minor 
plaintiff  appellant,  will  pay  his  own 
costs.  Eaj  Kuar  and  Sanfc  Bakhsh  Singh 
minor  were  not  represented  in  this  ap- 
peal. The  remaining  respondents  were 
represented  by  the  same  learned  counsel. 
The  respondents  who  are  represented  will 
receive  their  costs  of  appeal  from  Madho 
Singh  the  next  friend  of  the  minor  whom 
we  hold  personally  responsible  for  their 
oosts. 

B.M./B.K.  Appeal  dismissed. 
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STUART,  G.  J  AND  WAZIR  HASAN,  J. 

Krishna  Pal  Singh— Plaintiff — Ap- 
pellant. 

v. 

Mt.  Raj  Kuwar  and  others  —  Defen- 
dants— Respondents. 

First  Appeals  Nos.  90  and  93  of  1927, 
Decided  on  7th  November  1928,  from  an 
order  of  King,  J.,  D/-  7th  January 
1927. 
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Oudh  Eitalct  Acl  (1  of  1869),  S,  22  (10)— 
Plaintiff  claiming  declaration  to  reversion- 
ary title  hai  to  prove  that  he  ii  nearest  male 
agnate  according  to  rule  of  lineal  primogeni- 
ture. 

Plain  biff  claiming  declaration  as  bo  his 
reversionary  title  bo  an  impartible  estate  haa 
to  prove  that  he  is  the  nearest  male  agnate 
according  bo  the  rule  of  lineal  primogeniture, 
Where  the  plaintiff  fails  to  establish  thab  his 
grandfather's  father  was  the  first  born  son  of 
his  father  and  was  senior  in  age  to  his  other 
'brothers  he  cannot  obbain  the  declaration  : 
20  Cal.  619  (P.G\),  Dist.  [P  476  G  2] 

A.  P.  Sen,   Ah  Zahir,   M.  H.  Kidwai 
•and  S  C.  Das— for  Appellant. 

B.  N.    Sriuastava,    Oudh   Behari    Lai 
and  Cr.  H.  Thomas — for  Respondents. 

Judgment  —These  are  the  plaintiff's 
appeals  from  the  decrees  dated  7th  April 
1927,  passed  by  Mr.  Justice  King  sitting 
on  the  original  side  of  this  Court.  They 
respectively  arise  out  of  two  suits  which 
the  appellant  instituted  for  obtaining 
the  relief  of  a  declaration  as  to  his  re- 
versionary title  to  the  estate  of  Uriadih 
situate  in  the  District  of  Partabgarh  in 
the  Province  of  Oudh.  Thakurain  Sri 
Raj  Kuar,  defendant  1,  in  both  the  suits 
is  the  widow  of  Lil  Bankateshar  Baha- 
dur Singh  the  last  male  holder  of  the 
aforesaid  estate,  and  is  in  possession  of 
the  same.  On  18bh  January  1922,  she 
executed  a  perpetual  lease  in  respect  of 
certain  linds  situate  in  three  villages 
comprised  in  the  said  estate  in  favour  of 
Ba,bu  Rim,  Ram  Bharos,  Nand  Kumar, 
Parblm  Nath,  Righunath  and  Sri  Nath, 
defendants  2  to  7  in  one  suit,  and  a  sale- 
deed  on  26th  June  1919,  in  respect  of 
village  Sindhauru,,  within  the  estate  in 
question  in  favour  of  Rani  Jaggi  Kumari 
defendant  2  in  the  other  suit.  Rini 
Jaggi  Kumari  died  during  the  pendency 
of  the  suit  and  on  her  death  the  Deputy 
Commissioner'of  Partabgarh  as  Manager 
in  charge  of  the  estate  of  the  deceased 
and  Poshapat  Partab  Bihadur  Singh,  Taj 
Partab  Bahadur  Singh,  Biamond  Rij 
Kumiri,  Lath  Rai  Kumari  and  Kunari 
flihiba,  Bij  Kumari,  minors^  were  im- 
pleaded  as  defendants. 

The  plaintiff  attacks  the  validity  of 
these  two  deeds  and  b&ses  his  right  to  do 
so  on  his  reversionary  title  to  the  estate, 
The  primary  and  the  only  question  for 
determination  in  the  appeals  is  the  said 
title  of  the  plaintiff.  The  validity  of 
the  alleged  title  solely  depends  upon  the 
proof  of  a  peiigree  *  whioh  the  plaintiff 
*  (For  pedigree  please  see  p.  477  infra.) 


filed  together  with  the  plaints  of  the) 
two  suits.  It  is  admitted  that  the  plain- 
tiff is  not  the  reversioner  nearest  inj 
degree  to  the  last  male  holder  bub  he 
claims  title  under  the  provisions  of, 
Gl.  (10),  S.  22,  Act  1  of  1869,  as  amend-! 
ed  by  the  latest  enactment  (Act  3  of  L910) 
of  the  Legislative  Council  of  the  United; 
Provinces  of  Agra,  and  Oudh.  The  clause1 
is  as  follows  : 

"  or  in  default  of  or  on  the  death  of  suob 
mother,  then  to  the  nearest  male  agnate  ac- 
cording to  the  rule  of  lineal  primogeniture! 
subject  an  aforesaid." 

The  plaintiff  has,  therefore,  to  prove 
that  he  is  the  nearest  male  agnate  acoor 
ding  to  the  rule  of  lineal  primogeniture. 
According  to  the  decision  of  the  learned 
Judge  of  the  trial  Court  the  plaintiff  has 
succeeded  in  proving  every  step  in  the 
pedigree  but  he  has  failed  to  prove  the 
primogeniture  of  one  Zabar  Singh  in  re 
lation  to  his  two  brothers  Pahalwan 
Singh  and  Gambhir  Singh.  On  thisj 
ground  the  learned  Jud^e  has  dismissed! 
both  the  suits  and  the  appeals  before  us,l 
bobh  in  the  memoranda  and  the  argu-| 
monts  wore  confined  to  the  last  men-! 
tionod  matter  alone. 

Zibar  Singh  was  the  father  of  the 
plaintiff's  grandfather,  Prithipal  Singh. 
After  the  annexation,  the  taluqa  of 
Uriadih  was  settled  with  Diwan  Har- 
mangal  Singh,  whose  name  was  entered 
in  Lists  1  and  2  of  the  lists  prescribed 
by  S.  8,  Act  1  of  1869,  in  respect  of  that 
estate  By  virtue  of  the  statutory  effect 
and  the  character  of  List  2  the  estate 
of  Uriadih  must  be  deemed  to  be  an  im- 
partible estate. 

We  may  mention  at  the  outset  that  at 
tho  hearing  of  the  appeals  the  respon- 
dents' learned  counsel  challenged  the 
correctness  of  the  finding  of  the  learned 
trial  Judge  in  respect  of  one  step  only  in 
the  pedigree  propounded  by  the  plain- 
tiff. Zibar  Singh  mentioned  above  was 
the  son  of  Zorawar  Singh.  The  learned 
Judge  has  found  that  Zorawar  Singh  was 
senior  in  ago  to  his  brother  Bhup  Singh. 
This  is  the  finding  whioh  has  been  im- 
peached by  the  respondents.  We  have 
come  to  the  conclusion  that  the  finding 
of  the  learned  trial  Judge  that  the  plain-j 
tiff  has  failed  to  establish  that  Zabar 
Singh  was  the  first  born  son  of  Zorawar 
Singh  must  be  upheld.  Having  regard 
to  this  conclusion  we  refrain  from  decid- 
ing the  matter  relating  to  the  seniority 
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of  Zorawar  Singh  in  relation  to  his  bro- 
ther, Bhup  Singh.  Obviously  the  onus 
lies  on  the  plaintiff  to  establish  the  facb 
that  Zabar  Singh  was  senior  in  age  to 
his  other  brothers.  If  we  are  satisfied, 
as  we  are  and  as  the  learned  trial  Judge 
was,  that  the  plaintiff  has  failed  to  dis- 
charge that  onus  it  is  not  necessary  to 
consider  other  pleas  urged  in  defence. 

Apart  from  the  evidence  which  is  real- 
ly very  slender  in  proof  of  the  fact  that 
Zorawar  Singh  was  the  first  born  of  the 
sons  of  his  father  it  was  argued  on  be- 

HIRDAI  SHAH 


I 
Jai  Singh  Rai 

Mitrajit  Singh 


I 


Achal  Bam  (l).  The  estate  involved  in 
that  case  was  an  estate  placed  in  List  2 
of  S.  8  of  Act  1  of  1869  and  not  in  List 
3  as  is  the  case  here.  In  delivering  the 
judgment  of  the  Committee  Lord  Hob* 
house  said  : 

"The  effect  of  bhab  ia  that  the  estate  ir 
labelled  as  one  whioh,  according  to  the  cus- 
tom of  the  family,  descends  to  a  single  heir, 
but  not  necessarily  by  the  rule  of  lineal  pri- 
mogeniture. It  may  be,  and,  it  has  so  hap- 
pened in  this  case,  that  the  heir  according  to 
lineal  primogeniture  is  more  remote  in  degree 
from  the  ancestor  than  other  collaterals,  or 

PREM  SINGH 

.     J 


Ugr  Sen  Rai  Bodh  Singh, 

I  (died  childless). 

Rai  Indrajit  Singh 

I I 

|  |  Rai  Zorawar  Singh. 

Diwan  Dhir  Singh  Diwan  Bir  Singh 

his  descendants  | 

hold   two  taluqaa,  Diwan  Jajwanb  Singh 
one   branch  holds  | 

pafcti  Saifabad          Diwan  Ram 
hlaaa    No,  9,  the       Bakhsh  Singh 
other  branch  holds  | 

hissa  No.  11.  Diwan  Sheo  Singh 

Diwan  Pirithipal  Singh 
Diwan  Sarabjit  Singh 
Diwan  Har  Mangal  Singh  | 


Khuahal  Singh 
Abdhut  Singh 
Kunjal  Singh 
Han oman  Singh 


r 

Mb,  Kharag  Kuar, 

(died  on 
29th  July  1870), 


Sheoamber 
Singh 

I 

Rudr  Narain 
Singh,  (died  on  8th 
May  1869.  childless.) 


Mb,  Saghu 
NAth  Kuar, 
(died  on  21st 
November 
1831). 


I 


Rai  Zabar  Singh  Pahalwan  Singh,  his    Gambhir  Singh 
|  descendants  are  alive,  his  descendants 

Rai  Pirthipal  Singh  are  alive. 

Rai  Jagmohan  Singh 
Rai  Jagatpal  Singh 
Rai    Krishna  Pal  Singh  (plaintiff). 


_    _  _______ 

i  f  i  "     "r 

Thakunin  Shahzad  Kuar,     Diwan  Dudr  Partab  Singh    Diwan  Indarpal  Singh      Raghuraj 
mother  of  Diwan  Bankbe-  I  (died  childless).       Kuar  (widow).. 

shwar  Bahadur  Singh,         Lai  Bankbeflhwar  Bahadur  Singh 
(died).  I 

Thakurain  Sriraj  Kuar,  widow,  owner  of  taluqa 
Uriadih  Jamatah,  defendant. 


half  of  the  appellant  that  having  regard 
to  the  entry  of  the  estate  in  List  2  and 
the  provisions  of  S.  10,  Act  1  of  1869, 
there  is  a  conclusive  presumption  that 
Zabar  Singh  having  held  the  estate  in 
his  possession  at  the  time  of  his  death 
was  senior  in  age  to  his  other  two  bro- 
thers Pahalwan  Singh  and  Gambhir 
Singh.  In  support  of  this  argument  re- 
liance is  placed  upon  the  decision  of 
their  Lordships  of  the  Judicial  Commit- 
tee in  the  case  of  Nanndar  Bahadur  v. 


other  persons  in  the  line  of  hoirahip.  If  so, 
the  degree  prevails  over  line  according  to  the 
classification  under  the  Act  ;  though  if  two 
collaterals,  are  persons  in  the  line  of  heirship- 
oqual  in  degree,  then  as  the  property  can 
only  go  to  one,  recourse  must  be  had  to  the 
seniority  of  line  to  find  out  which  that  one  is," 

The  precise  line  of  the  argument  be- 
fore us  is  that  Zabar  Singh  being  equal 
in  degree  with  his  two  other  brothers 
must  be  presumed  to  have  been  the  most 
senior  i n  age  for  the  reason  that  accord- 

(1)  [1893]  20  Gal.  649=20-I.A.  77  (P.O.), 
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ing  to  the  rule  of  family  custom  stated 
by  their  Lordships  of  the  Judicial  Com- 
mittee the  most  senior  of  the  brothers 
had  the  title  to  the  estate.  It  may  be 
that  the  argument  is  one  aspect  only, 
and  that1  is,  that  in  a  case  of  competition 
of  titles  based  on  inheritance,  Zabar 
Singh,  if  he  were  the  most  senior  in  age 
of  his  brothers,  would  succeed  to  the 
estate  under  the  rule  of  the  family  cus- 
tom, and  if  it  were  shown  that  he  did, 
AS  a  matter  of  fact,  possess  the  estate  on 
the  basis  of  such  a  title,  presumption 
may  be  raised  that  he  was  the  most  senior 
in  age.  But  there  is  absolutely  no  evi- 
dence on  the  record  to  show  this.  True 
there  is  some  evidence  that  the  family 
held  some  property  for  instance 
Ex.  A-71,  the  wajib-ul-arz  of  Riipur 
Bishaur,  which  recites  the  tradition  : 

"  Therefore  in  paraganna  P.ittim  Nath 
Singh's  son  Dula  Rai  and  his  sou  Basant  Rai 
and  his  son  Bhagwab  Hai  and  his  sou  Jagdish 
Rai  and  his  sou  II  ml  ay  Shah  succeeded  one 
Another  as  single  owners.  In  short  when  the 
time  of  Hirday  Shah  wai  reached  a  fresh 

aeries  of  partitions  commenced In 

abort,  the  facts  as  to  the  separation  and  di- 
•vison  of  taluqas  of  paraganna  patti  and  as  to 
4 he  acquisition  of  this  taluqi  are  desanbad  in 
•this  way  that  Hirday  Shah  the  common  an- 
oostor  of  the  owners  of  patti,  contracted  two 
marriages,  the  first  was  Moong  Dai  while  the 
second  was  Parbati.  Mt.  Moong  Dai  the  fii;st 
'wife  gave  birth  to  thrae  sons  (1)  Jai  Singh 
Rai,  among  whose  descendants  are  the  taluq- 
dara  of  Oriadih,  9  shares  and  11  shares,  (2) 
Paran  Singh  whose  deecondants  hold  taluqa 
Dasrathpur,  (3)  Ugraaen  Singh  ,  Ugrasen 
Singh's  son  was  Indarjit  Singh  whose  son  was 
Zorawar  Singh  whoso  son  waa  Rai  Zabar 
Singh  and  his  sons  ia  Rai  Pirthipal  Singh  the 
present  possessor  of  the  taluqa." 

On  the  basis  of  this  recital  it  may  be 
held  that  there  was  some  ancestral  pro- 
perty, and  having  regard  to  other  evi- 
dence on  the  record,  equally  -consisting  of 
tradition,  it  may  further  be  held  that 
Zibar  Singh  in  his  time  held  the  nucleus 
of  the  estate  of  Raipur  Bichaur  But  this 
is  not  enough.  2jj,bar  Singh  waa  the 
most  intrepid  adventurer  as  compared 
to  his  three  brothers  and  there  is  also 
the  tradition,  as  appears  from  the  evi- 
dence on  the  record,  that  his  possession 
of  the  estate  originated  in  bloodshed.  The 
learned  trial  Judge  of  the  trial  Court  is 
of  opinion,  and  we  think  rightly,  that 
.Zorawar  Singh  acquired  the  estate  by 
force  or  otherwise  but  not  by  inheritance 
Further  the  presumption  raised  by  List  2 
and  S  10  is  limited  to  presumption  of  im- 
tpartibility  and  does  not  go  further.  We 


accordingly  reject  this  argument.  (After 
discussing  evidence  the  judgment  procee- 
ded) Other  evidence  in  this  connexion  is 
a  pedigree,  Ex.  152,  which  was  filed  by 
Rii  Jagmohan  Singh,  the  plaintiff's 
grandfather  in  a  suit  against  one  Diwan 
Han  Bijai  Bahadur  Singh  for  possession 
of  the  estate  of  Dasratpur  which  origi- 
nally belonged  to  a  member  of  the  same 
family  Hanuman  Singh,  whose  name  was 
catered  in  Lists  1  and  2  of  Act  1  of  1869. 
This  cise  was  finally  decided  by  their 
Lordships  of  the  Judicial  Committee  in 
the  year  1890  and  the  judgment  of  their 
Lordships  is  reported  as  Bisheshar  Baksh 
Singh  v  Ran  Bijai  Bahadur  Singh  (2). 
The  pedigree  seems  to  have  been  admit- 
ted by  the  opposite  party  Dewan  Ran 
Bijai  Bahadur  Singh  In  this  case  no 
question  arose  as  to  the  seniority  of 
Zabar  Singh  The  claim  which  even- 
tually succeeded  was  founded  upon  near- 
ness of  degree  and  the  pedigree  by  itself 
does  no  more  than  mention  the  three 
sons  of  Z^rawar  Singh  and  mentions 
Zabar  Singh's  name  first  Obviously  it 
will  be  highly  unsafe  to  base  a  finding  in 
favour  of  the  plaintiff's  case  on  such  a 
slender  foundation. 

Finally  we  have  throe  judgments  in  a 
case  which  arose  in  the  year  1895.  This 
was  also  a  claim  by  EL  member  of  the 
same  family,  one  Jageshar  Bakhsh  Singh 
for  possession  of  the  taluqa  of  Dasratpur. 
The  plaintiff  in  that  case  founded  his 
title  on  the  seniority  of  Pahalwan  Singh 
brother  of  Zibar  Singh.  The  trial  Court 
dismissed  the  suit  on  the  finding  that  it 
was  not  established  that  Pahalwan  Singh 
was  senior  in  age  to  Zibar  Singh-  vide 
Ex.  30.  On  appeal  by  the  plaintiff  a 
Bench  of  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh  reversed  the 
decree  of  the  Court  of  first  instance  and 
decreed  the  suit-  vide  Ex.  A-122.  The 
defendant  then  appealed  to  His  Majesty 
in  Council  and  his  appeal  was  allowed  by 
their  Lordships  of  the  Judicial  Committee 
and  the  suit  was  eventually  dismissed. 
The  judgment  of  their  Lordships  is  re- 
ported as  Jag  at  pal  Singh  v  Jayeshar 
Baksh  Singh  (3).  The  finding  of  their 

Lordships  was: 

"It  has  not  been  proved  that  Pahalwan 
Singh  wag  older  than  Zabar  Singh,  and  the 
rejpondjjnVa  case,  therefore,  fails.  The  bur- 
~(2)  ITMiy  lfT  Gal  111=~17  1.  A.  173=5  Sar. 

590  (P.O.). 

(3)   [1903]  "25 'All.    143=30  I.  A,  27=r8  9ar. 
367  (P.O.). 
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•dan  of  proof  was  on  bhe  respondents  and  that 
"burden  they  have  failed  to  discharge." 

Much  stress  was  laid  on  this  decision 
of  their  Lordships  but  we  are  unable  to 
•construe  the  finding  quoted  above  as  a 
finding  in  favour  of  the  seniority  of  Zabar 
'Singh.  The  case  was  dismissed  on  the 
sole  ground  that  they  had  failed  to  dis- 
charge the  onus  of  proof  which  as  plain- 
tiffs they  were  bound  to  sustain  We 
are  taking  the  same  view  of  the  burden 
of  proof  in  the  present  case,  and  in  agree- 
ment with  the  finding  of  the  learned 
trial  Judge  we  hold  that  appellant  has 
failed  to  discharge  that  burden. 

It  now  remains  to  say  a  few  words  as 
regards  the  oral  evidence  tendered  on 
behalf  of  the  plaintiff.  We  may  mention 
that  the  appellant's  learned  counsel  read 
to  us  the  names  of  witnesses  on  whoso 
evidence  he  wanted  to  rely  in  support  of 
the  appeal.  We  have  ourselves  read  the 
evidence  of  those  witnesses  and  are  una- 
ble to  disagree  with  the  opinion  which 
the  trial  Court  formed  in  respect  of  it, 
that  it  is  wholly  unconvincing  and 
worthless. 

B afore  we  take  leave  of  the  case  there 
is  010  important  matter  which  must  be 
stated.  The  plaintiff  who  ia  the  appel- 
lant before  us,  had  brought  another  suit 
on  the  original  side  of  this  Court  for  a 
declaration  of  his  reversionary  title  in 
respect  of  the  estate  of  Fatti  Saifabad 
hissa  No.  11,  coupled  with  a  declaration 
that  the  adoption  of  Dewan  Rameshar 
Prasad  Singh  made  by  the  widow, 
Thakurain  Gajraj  Kuar  was  invalid. 
To  that  suit  both  Thakurain  Gajraj 
Kuar  and  Dewan  Bameshar  Prasad 
Singh  were  parties.  The  Courts  in 
India  held  that  Dewan  Bameshar  Prasad 
Singh  was  validly  adopted  by  Thaku- 
rain Oajraj  Kuar  and  the  plaintiff's 
appeal  to  their  Lordships  of  the  Judicial 
Committee  has  also  been  dismissed.  It 
is  admitted  on  behalf  of  the  plaintiff 
that  Dewan  Rameshar  Prasad  Singh  in 
his  character  of  an  adopted  son  of  Dewan 
iBajinder  Bihadur  Singh,  the  deceased 
'husband  of  Thakurain  Gajra]  Kuar  has  a 
[preferential  reversionary  title  to  the 
estate  of  Uriadih  now  in  question  as 
against  the  present  plaintiff.  There  is 
no  doubt  that  the  decision  ia  that  suit 
constitutes  res  judicata  as  between  the 
plaintiff  and  Dewan  Bameshar  Prasad 
Singh  in  the  matter  of  the  title  founded 
on  pedigree,  to  the  estate  of  Uriadih. 


This  being  so  it  is  obvious  that  the 
present  appeal  is  wholly  frivolous  and  is. 
prompted  by  the  litigious  spirit  of  the 
appellant.  We  were  asked  by  the  respon- 
dent to  admit  in  evidence  the  judgment 
of  our  Court  in  the  previous  suit  and  we 
have  acceded  to  their  prayer.  There  was 
no  objection  on  behalf  of  the  appellant 
as  the  judgment  was  delivered  four  days 
after  the  decision  of  the  two  suits,  out 
of  which  these  appeals  arise,  by  the 
trial  Court 

We  accordingly  dismiss  these  appeals 
with  costs.  The  Deputy  Commissioner 
of  Partabgarh  was  separately  represented 
before  us  in  Appeal  No  90  of  1927  by 
the  Government  Advocate  of  this  Court. 
He  would,  therefore,  be  entitled  to  his 
separate  costs  in  that  appeal. 

A  short  pedigree  which  we  have  made 
out  will  be  attached  to  our  decree. 


R.M./R  K. 


Appeals  dismissed. 
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WAZIR  HASAN  AND  PQLLAN,  JJ. 

Narain  Das — Decree-holder —  Appel- 
lant. 

v. 

Chandrawati  Kuar — Judgment-debtor 
— Respondent. 

Execution  Decree  Appeal  No.  77  of 
1928,  Decided  on  3rd  September  1929, 
from  order  of  Diat.  Judge,  Fyzabad,  D/- 
2Lst  August  1928. 

(a)  Limitation  Act  (1908),  S.  19— Acknow- 
ledgment must  be  shown  to  have  been  made 
within  period  prescribed  by  law  of  limita- 
tion 

A  letter  by  the  general  agent  written  at  the 
instructions  of  tho  judgment-debtor  can  serve 
aa  a  valid  acknowledgment  only  when  it  is 
shown  that  it  was  made  within  the  time  prV 
acribod  by  the  law  of  limitation  for  the  reco- 
very of  debt  duo  under  a  decree  and  where  it 
la  not  ao  shown  the  acknowledgment  does  not 
save  limitation.  [P  480  G  1] 

*  (b)  Limitation  Act  (1908).  S.  20— Money 
paid  on  general  account  cannot  be  aaid  to  be 
paid  for  intereit  "at  luch" — Ordinary  law 
of  appropriation  doei  not  affect  S.  20. 

The  rule  enacted  in  S.  20  is  wholly  indepen- 
dent from  the  rule  that  in  absence  of  defined 
appropriation  money  received  in  respect  of 
a  debt  should  be  at  first  applied  in  payment  of 
interest  and  then  in  payment  of  the  capital. 
Payment  of  interest  must  be  made  "as  such" 
and  money  paid  on  a  general  account  without 
a  defined  appropriation  on  the  part  of  the 
debtor  cannot  be  held  to  have  been  paid  for 
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interest  "as  luoh11:  3  Bern.  198  ;  31  All.  495;  19 
I.  C.  825  A.I.R.  1925  Cal.  1030,  Ref.tP  480  G  2] 

K.  P.  Misra — for  Appellant. 
Bhagwati  Nath — for  Respondent. 
Judgment. — This  is  the  decree-hol- 
der's  appeal   in   execution     proceedings 
from  the  decree  of  the  District   Judge  of 
Fyzabad  dated  21st  August  1923,    affirm- 
ing the  decree  of  the  Subordinate  Judge  of 
the  same  place  dated  20th  January  1928. 
The  appellant's  application  for  execu- 
tion of  his  decree  has    been    rejected    by 
the  Courts  below  on  the    ground  that  the 
execution  is  burred   by  limitation.     The 
appellant's  case  is  that   the  execution  is 
not  barred  on  two  grounds:  (l),    Acknow- 
ledgment by  the  judgment-debtor    which 
saves  limitation  under   S.  19,   Lim.  Act, 
1908,   and    (2)    payments  made    by  the 
judgment-debtor  from   time    to  time  to- 
wards  the   judgment-debt.     Both    these 
grounds  were  examined  carefully  and  re- 
jected  by    the    Courts    below.     Having 
hear4  arguments   we   have  come  to  the 
Conclusion  that  the   view   taken   by   the 
said  Courts  is  correct. 
!     On  the   question   of    acknowledgment 
reliance  is  placed  upon  a  letter  dated  9th 
June  1925.     It  is  a  letter  written  by  the 
'general-agent  of  the  respondent    and    the 
'lower  Court  finds  in  agreement  with  the 
|Court  of  first  instance  that  it  was  written 
jab    the    instructions    of   the    judgment- 
debtor.     It  is  signed  by  the  agent      The 
Courts  below  are  of  opinion  that  the  letter 
would  have  served  the  purpose  of  a  valid 
acknowledgment   within  the   meaning  of 
S.  19,  Lim.  Act,  had  it  been   shown   that 
it  was  made  within  the    time   prescribed 
jby  the  law  of  limitation  for  the  recovery 
'of  the  debt  due   under    the  decree.     The 
finding  in  this  behalf  is  that    it  is  not  so 
shown.   The  matter  stands  thus  :  Several 
payments  were  made   by   the  judgment- 
debtor  both  before  and  after  the   letter  in 
question  but    these   payments    in   them- 
selves are  of  no  avail  unless    they  are   of 
such  a  nature  as  would    fall    wibhin    the 
terms  of  S  20  of  the   aforementioned  Act 
and  thus  keep  the  limitation    alive  so  as 
to  enable  the  acknowledgment  relied  upon 
to  become  effective.     The    judgment- 3ro- 
ditor  has  therefore  to  prove  that  before 
the  date  of  the  letter  of   acknowledgment 
payments  were  made  for  interest  as  such 

or  for  principal  and  in  the  latter  case  : 

"  acknowledgment  of  the  payment  appears 
in  the  handwriting  of  or  in  a  writing  signed 
by  the  person  making  the  payment,  vide  S.  2 
Act  1  of  1927. 


It  may  be  stated  that  the  first  part  of 
the  proviso  to  sub-S.  1,  S.  20,  Lim.  Act, 
1908,  as  amended  by  S  2,  Act  1  of  1927,19 
inapplicable  to  the  present  case  because* 
the  alleged  payment  of  interest  was  made> 
before  the  first  day  of  January  1928.  In 
this  case  there  is  no  evidence  of  an  ac- 
knowledgment of  the  nature  required  by 
the  proviso  and  therefore  the  payment  of 
any  part  of  the  principal  cannot  have> 
the  effect  of  saving  limitation 

As  to  the  payment  of  interest,  it  is  fc rue- 
that  the  decree-holder  invariably  credited 
the  payments  made  by  the  judgment-debt- 
or partly  in  payment  of  the  interest  and 
partly  of  the  principal.  Such  an  appro- 
priation by  the  decree-holder,  however, 
does  not  satisfy  the  requirements  of  the- 
law.  The  payment  must  bo  a  payment 
of  interest  "as  such"  and  not  towards  tha 
reduction  of  the  general  account  in  which 
each  payment  has  been  treated  by  the) 
judgment-creditor  as  having  the  effect  of 
reducingthe  consolidated  liability  both  for 
the  principal  and  the  interest  of  the  judg- 
ment-debtor see  :  Hanmantmal  v.  Ram- 
babai  (1)  ;  Muhammad  Abdulla  Khan  v, 
Bank  Instalment  Co.,  Ltd  (2)  Chander- 
pal  Kunivar  v  Duma  Prasad  (3)  and 
Mahamed  Kamel  v.  Ahmad  Ah  (4). 

The  rule  enacted  in  S.  20,  Lim.  Act, 
1908  as  to  the  effect  of  the  payment  of 
interest  is  wholly  independent  of  the 
other  rule  that  where  a  debt  is  due 
which  carries  interest  and  payments  are 
received  by  the  creditor  without  a  de- 
fined appropriation  on  the  one  side  or 
the  other  the  money  so  received  is  first 
applied  in  payment  of  interest  and  when 
that  is  satisfied  then  in  -payment  of  the 
capital.  It  seems  to  us  clear  that  where 
money  is  paid  on  a  general  account  with 
out  a  defined  appropriation  on  the  part 
of  the  debtor  no  part  of  that  money  can 
be  held  to  have  been  paid  for  interest 
'as  such.' 

The  appeal    therefore   fails  and  is  dis- 
missed with  costs 


R.M./RK. 


Appeal  dismissed. 


(1)  [1876]  3  Bom.  198. 

(2)  [1909]  31  All.  495  = 

A.  L.  J.  611. 

(3)  [1913]  19  I.  C.  825. 

(4)  A.  I.  R,  1925  C»l.  1090* 
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WAZIB  HASAN,  Ag.  C.  J. 

Sarfaraz  Singh — Defendant —  Appel- 
lant. 

v. 

Deputy  Couimr.,  Gonda  —  Plaintiff — 
Respondent. 

Second  Bent  Appeal  No,  50  of  1928. 
Decided  on  17th  January  1929,  from  de- 
cree oi  Dist.  Judge,  Gonda,  D/-  2nd  May 

1928, 

(a)  Oudh  Rent  Act,  (22   of  1886),    S.  127— 
Decree  for  ejectment  ii    appealable  in    civil 
Courti  along  with  appeal    against  decree  for 
arrears  of  rent. 

A  decree  for  ejectment  is  appealable  bo  civil 
Courts  along  with  tho  appeal  against  the  de- 
cree for  arrears  of  rout  and  no  separate  appeal 
lies  to  a  Court  of  revenue  against  tho  decree 
for  ejectment  A.  I.  R.  1(129  Oudh  79.  Full. 

[P  482  G  1] 

(b)  Civil    P.  C,,    O.    32,    R.    3  —  Guardian 
though    not  properly    appointed    conducting 
suit  properly — Minor     cannot     challenge    re- 
sult alleging   no  notice  was  given  to   him. 

If  a  minor  is  sufficiently  represented  in  a 
suit  and  his  guardian  though  not  properly  ap- 
pointed conducts  the  Jsuit  in  a  proper  manner 
the  minor  cannot  bo  allowed  to  challenge  the 
result  of  that  suit  by  alleging  that  at  the  time 
of  the  appointment  of  the  guardian  ad  litom 
of  the  minor  no  notice  was  given  to  him. 

[P  482  C  2] 

(c)  Oudh  Rent    Act,  S,  127  —  Position    of 
mortgagee  afterejectment  of  mortgagor — Oc- 
cupancy tenant  ejected — Mortgagee    becomes 
trespasser  or  tenant  if  io  recognized — He  can 
be  treated  as  tenant  under  S.  127. 

Whero  an  occupancy  tenant  mortgages  hia 
holding  and  the  occupancy  tenuro  is  extin- 
guished by  virtue  of  ralinquiahment  or  eject- 
ment, the  interest  of  the  mortgagee  in  respect 
of  that  holding  also  ceases  from  that  date. 
His  position  thereafter  is  either  that  of  a 
trespasser  or  that  of  a  tenant  if  so  recognised 
by  tho  landlord,  He  can  be  treated  as  A 
tenant  under  S.  127.  [P  482  C  2  ;P  483  C  1] 

Naimullah  for  H.  Hu&ain  —  for  Ap- 
pellant. 

H  K.  (jhosh—  for  Respondent. 

Judgment. — This  appeal  arises  out  of 
a  suit  for  arrears  of  rent  brought  under 
S.  127,  Oudh  Bent  Act  (22  of  1386),  by 
the  Court  of  Wards,  Ajodhya  Estate, 
against  Sarfaraz  Singh  the  appellant. 
The  suit  was  decreed  by  the  .  Assistant 
Collector  of  Qonda  on  9th  August  1926, 
and  while  passing  the  decree  for  arrears 
of  rent  he  passed  a  decree  for  ejectment 
of  the  appellant  also.  This  'decree  has 
been  confirmed  on  appeal  by  the  learned 
District  Judge  of  Gonda  on  2nd  May 
1928.  The  appellant  has  now  appealed 
to  this  Court 

1929  O/61  &  62 


The  facts  of  the  case  are  that  the  land 
in  suit  consisted  of  the  occupancy  hold- 
ing of  two  miniors,  named  Baghuraj  and 
Bam  Baj,  The  land  had  been  mortgaged 
to  the  appellant  Sarfaraz  Singh  under 
various  deeds,  some  of  which  were  exe- 
cuted by  one  Bamnidh,  uncle  of  the 
minors,  and  others  were  executed  by  Mt. 
Hubraji  their  mother.  The  minors  failed 
to  pay  rent  and  on  1st  September  1919, 
a  decree  for  arrears  of  rent  was  obtained 
by  the  Court  of  Wards  against  the  said 
minors  under  guardianship  of  their 
mother  Mt.  Hubraji.  The  decree  remain- 
ed unsatisfied  and  on  the  basis  thereof 
the  Court  of  Wards  brought  a  suit  for 
ejectment  of  tho  minor  from  the  said 
holding  and  obtained  a  dooiee  on  30th 
September  1920.  The  mortgagee  was 
nob  made  a  party  to  either  of  these  two 
suits  and  he  continued  to  remain  in  pos- 
session. In  June  1923,  the  Court  of 
Wards  took  out  execution  proceedings 
and  took  delivery  of  possession  of  the 
said  holding.  In  spite  of  the  decree  for 
ejectment  against  the  tenants  and  in  spite 
of  the  delivery  of  possession  through 
Court  the  appellant  continued  to  remain 
in  possession,  The  Court  of  Wards 
thereupon  brought  the  present  suit  on 
23rd  March  1926.  They  treated  the  ap- 
pellant as  a  tenant  under  S.  127,  Oudh 
Bent  Act  and  claimed  a'decree  for  arrears 
against  him  and  also-prayed  for  his  eject- 
ment. The  rent  was  determined  and  as 
stated  above  a  decree  for  the  amount  so 
found  was  passed  against  the  appellant 
and  a  decree  for  ejectment  was  also  passed 
against  him. 

When  the  appeal  came  on  for  hearing 
before  a  single  Judge  of  this  Court  a  pre- 
liminary objection  was  taken  on  behalf  of 
the  respondent  that  no  appeal  lay  to  this 
Court  against  the  decree  of  the  Courts 
below  so  far  as  it  directed  the  ejectment 
of  the  appellant.  The  contention  'was 
that  an  appeal  against  decree  for  eject- 
ment would  lie  to  a  Court  of  revenue 
and  not  to  a  civil  Court.  The  learn- 
ed Judge  of  this  Court  thereupon  re- 
ferred this  case  for  decision  of  a  Bench 
of  two  Judges  and  the  case  has  now  been 
laid  before  us. 

Begarding  the  preliminary  objection 
we  may  state  that  this  very  point 
was  raised  in  Bent  Appeal  22  of 
1928  which  has  been  decided  by  a 
Bench  of  this  Court  and  will  be  found 
reported  as  Bam  Bahadur  Singh  v. 
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Dharam  Raj  Singh  (1).  It  has  been 
held  in  thab  oase  that  the  decree  for  ejeot- 
menb  passed  in  such  oases  is  appealable 
to  the  oivil  Courts  along  with  the  ap- 
peal against  the  decree  for  arrears  of  rent 
and  that  no  separate  appeal  would  lie  to 
a  Court  of  revenue  against  the  decree  for 
ejectment.  The  learned  counsel  for  the 
respondent  accepts  this  decision  for  the 
purposes  of  this  appeal.  The  prelimi- 
nary objection  fails  and  is,  therefore,  re- 
jected 

As  to  the  merits  the  learned  advocate 
for  the  appellant  has  raised  three  points 
in  support  of  his  appeal;  firstly,  that  tha 
tenure  in  suit  is  not  an  occupancy  tenure 
but  is  an  under-proprietary  tenure  con- 
ferred upon  the  ancestors  of  the  mort- 
gagors under  a  settlement  decree  dated 
31st  January  1872,  secondly,  that  the  de- 
cree for  ejectment  is  not  a  valid  decree 
and  is  in  any  case  not  binding  upon  the 
appellant  since  he  was  no  party  to  the 
ejectment  suit  brought  against  the  mort- 
gagors by  the  Court  of  Wards,  and,  third- 
ly, that  the  Court  of  Wards  have  accep- 
ted rent  from  the  appellant  and  it  was 
not  open  to  thorn  to  treat  him  as  a  tenant 
under  S.  127,  Oudh  Rent  Act. 

As  to  the  first  point  we  have  carefully 
read  the  decree  of  the  Settlement  Court. 
After  its  perusal  we  are  of  opinion  that 
it  did  not  confer  any  under-proprietary 
rights  and  that  the  rights  which  were 
conferred  under  it  upon  the  ancestors  of 
the  minors  named  above  consisted  only 
of  ocoupanoy  rights  The  judgment 
clearly  states  that  the  claimants  failed  to 
establish  any  proprietary  or  under-pro- 
prietary right  in  respect  of  the  eight  an- 
nas share  of  the  village  in  which  these 
lands  are  situate.  After  that  declaration 
it  is  clear  that  when  the  Settlement 
Court  decreed  "qabzadari"  rights  they 
meant  only  heritable  and  non-transferable 
rights  and  not  rights  in  the  nature  of  an 
under-proprietary  tenure  We,  there- 
fore, reject  the  first  contention. 

As  to  the  second  contention  the  argu- 
ment that  was  addressed  to  us  was  of  a 
two-fold  character.  One  was  to  the 
effect  thdt  the  decree  is  not  valid  and 
binding  on  the  minors  since  no  notice  of 
the  appointment  of  their  guardian  was 
given  to  them  in  the  suit  in  which  the 
decree  for  ejectment  was  passed  and  the 
other  was  to  the  effect  that  the  appel- 
lant not  being  a  pirby  to  that  decree  it 
(1)  A.  I.  R.  192J  Oudh"7fJ." 


oould    nob    be   considered    binding    upon 
him. 

As  to  the  first  argument  it  appears  to 
us  that  it  cannot  be  sustained  since,  in 
our  opinion,  the  mother  of  the  minors 
actually  contested  the  suit  and  the  in- 
terest of  the  minors  were  sufficiently  pro- 
tected during  the  trial  of  the  suit.  It  is 
now  a  settled  rule  of  law  that  if  a  minor 
is  sufficiently  represented  in  a  suit  and  his 
guardian,  though  not  properly  appointed 
conducts  the  suit  on  behalf  of  the  minor 
in  a  proper  manner  the  minor  cannot  be 
allowed  to  challenge  the  result  of  that 
suit  by  alleging  that  at  the  time  of  the 
appointment  of  the  guardian  ad  11  tern 
of  the  minor  no  notice  thereof  was  given 
to  him.  The  argument,  therefore,  fails. 

As  to  the  second  argument  we  may  state 
that  it  has  also  no  force.  It  is 
now  settled  by  a  series  of  decisions  that! 
where  an  ocoupanoy  tenant  mortgages! 
his  holding  and  the  occupancy  tenure  is 
extinguished  by  virtue  of  relinquish- 
ment  or  ejectment  the  interest  of  the 
mortgagee  in  respect  of  that  holding 
also  ceases  from  that  date.  This  was 
held  by  Figgott,  J.,  in  Ram  Rack  a  Dube 
v.  Qokul  Rai  (2).  It  was  a  case  where 
an  ex-proprietary  tenant  whoso  tenure, 
we  may  observe,  is  of  the  same  character 
as  that  of  an  ocoupanoy  tenant  had  mort- 
gaged his  holding  and  the  question  arose 
as  to  whether  the  rights  of  the  mort- 
gagee in  respect  of  that  holding  could 
continue  after  the  ejectment  of  the  oc- 
cupancy tenant.  It  was  held  that  what- 
ever rights  were  possessed  by  the  tenant 
were  extinguished  by  the  ejectment  and 
that  after  the  ejectment  the  ex-proprie- 
tary tenure  which  formed  the  subject  of 
mortgage  ceased  to  exist.  The  same 
view  has  been  taken  by  the  Board  of 
Revenue  in  several  cases  :  vide  Naubat 
Bibi  v.  Raghubar  Koeri  (3),  decided  by 
Messrs.  Freemantle  and  Hopkins  and 
Haji  Husain  Khan  v.  Faujdar  Rhan 
(4)  decider!  by  Messrs.  Oakden  and 
McNair  and  reported  in  Revenue  Cases 
for  the  year  1927,  p.  422.  We  are, 
therefore,  of  opinion  that  the  ocoupancyl 
tenure  ceased  to  exist  when  the  tenants 
Raghuraj  and  Ram  Raj  were  actually 
ejected  in  Juno  1923,  in  execution  of  the 
decree  for  ejectment  passed  against  them. 
The  position  of  the  mortgagee  would 

(2)  [1914]  '25  I.  G.  201. 

(3)  5  U.  D.  'J30 

(4)  12  E.  D.  286. 
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thereafter  be  held  either  to  be  that  of 
a.  trespasser  or  that  of  a  tenant  if  BO 
recognized  by  the  landlord. 

As  to  the  third  point  the  learned 
advocate  for  the  appellant  drew  our  at- 
tention to  several  receipts  on  the  record 
showing  that  rent  had  been  accepted  by 
the  Court  of  Wards  from  the  appellant 
On  examination,  however,  it  appears 
that  those  receipts  relate  to  a  period 
anterior  to  ejectment.  The  Court  of 
Wards  accepted  rent  only  on  behalf  of 
the  occupancy  tenant  and  in  no  way 
recognized  the  validity  of  the  mortgage 
in  his  favour.  No  rent  was  accepted 
by  the  Court  of  Wards  after  the  eject- 
ment. The  appellant  had  sent  by 
money  order  rent  for  the  subsequent 
period  but  the  Court  of  Wards  had 
refused  to  accept  it.  Under  those  cir- 
cumstances it  appears  to  us  to  be  clear 
that  the  appellant  has  never  been  recog- 
nized as  a  tenant  by  the  Court  of  Wards 
by  virtue  of  acceptance  of  rent 
|  The  result  of  all  these  findings  is  that 
the  rights  of  the  appellant  as  mortgagee 
'of  the  occupancy  holding  came  to  an 
end  when  his  mortgagors  were  ejected 
(in  1923,  and  that  thereafter  the  position 
|of  the  appellant  was  that  of  a  pure  tres- 
passer and  the  Court  of  Wards  was 
justified  in  treating  him  as  a  tenant 
under  S.  127,  Oudh  Rent  Act.  The  de- 
'cree  for  ejectment  has,  therefore,  been 
'rightly  passed.  No  question  as  to  the 
amount  of  rent  for  which  the  decree  was 
passed  against  him  was  raised  in  appeal 

The  appeal,  therefore,  fails  and  is 
dismissed  with  costs. 

U. M  /R-K.  Appeal  dismissed. 

A.  I.  R.1929  Oudh  483(1) 
STUAHT,  0,  J  ,  and  RAZA,  J 

Durya  Prasad  and  others — Defen" 
dants — Appellants. 

v. 

Burat  Singh  and  others — Plaintiffs — 
Respondents. 

First  Appeal  No  79  of  1928,  Decided 
on  30th  July  1929,  against  decree  of 
Sub-Judge,  Kheri,  D/-  30th  April  1928. 

Court-feel  Act,  S,  12— Power  to     compel 

Eayment  of  additional  fee  can  be  exercised 
y  appellate    Court  only  before    decision  of 
appeal. 

The  question  of  payment  of  additional  fee 
ought  to  bo  raised  whoa  the  appeal  is  heard. 
Where  the  Court  of  appeal  which  decides  the 
matter  become  a  funotus  offioio,  ib  has  no 


power  to  compel  payment  of  additional  Oourt- 
fee  when  the  appeal  is  decided  before  the 
question  of  additional  fee  is  raised  :  A.  I. 
B.  1929  Oudh  321,  Eel.  on.  [P  483  0  2] 

L  S.  Misra — for  Appellant. 

S.  0.   Das— for  Respondent. 

H.  K.  Ghose — for  the  Crown. 

Judgment.— The  view  of  the  Chief 
Inspector  of  Stamps  is  borne  out  by  the 
decision  in  Hem  Nath  v.  Wilayat  Ah- 
mad (1).  But  this  Court  has  now  no 
power  to  require  a  party  to  pay  an  ad- 
ditional fee.  The  power  to  compel  the 
payment  of  the  additional  fee  is  given 
to  a  Court  by  S  12,  Court-fees  Act  of 
1870.  Primarily  the  power  should  be 
exercised  by  the  Court  in  which  the 
plaint  or  memorandum  of  appeal  which 
19  deficiently  stamped  has  been  filed  bub 
by  the  second  portion  of  the  section,  the 
same  power  oau  be  exercised  by  a  Court 
of  appeal,  reference  or  revision  if  in  its 
opinion  the  question  has  been  wrongly 
determined  to  the  detriment  of  the 
revenue.  The  Court  must  either  be  the 
Court  in  which  the  plaint  or  memoran- 
dum of  appeal  has  been  filed  or  a  Court 
sitting  as  a  Court  of  appeal,  reference  or 
revision.  Undoubtedly  the  question 
could  have  been  raised  when  the  appeal 
was  heard.  But  the  appeal  was  decided 
on  21st  January  1929,  before  the  ques- 
tion was  ever  raised.  We  are  not  a 
Court  of  appeal,  reference  or  revision  in 
respect  of  this  question  and  the  Court 
which  decided  the  matter  is  now  functus 
officio.  In  these  circumstances  we  can 
take  no  action  in  the  matter. 

R.M  /H.K.  Order  accordingly. 

TlM.  I.  I 


A  I.  R.  1929  Oudh  483(2) 

SRI  VAST  AVA,  J, 

Bnj  Kishore  and  another —  Plaintiffs 
— Appellants. 

v. 

Bern  Pershad  and  others —  Defendants 
— Respondents. 

Second  Appeal  No  184  of  1929,  Deci- 
ded on  12th  September  1929,  from  decree 
of  Sub-Judge,  Hardoi,  D/-  3rd  April 
1929 

(a)  Civil  P.  C,  O.  6,  R.  17-Court  hai  wide 
discretion  to  amend  pleading! — Amendment 
was  allowed. 

A  sued  13  for  redemption  of  a  mortgage,  B 
denied  the  existence  of  the  mortgage  and  plea- 
ded that  he  was  in  possession  of  the  property 
under  two  other  deeds  of  mortgage  executed 
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by  the  predecessor  of  A.  A  explained  that 
tho  mortgage  deod  under  which  he  sued  for 
redemption  was  executed  In  lieu  of  the  ear- 
lier deeds  and  also  applied  for  amendment  of 
plaint  and  asked  permission  to  add  an  alter- 
native relief  for  redemption  of  the  two  mort- 
gages set  up  by  B  in  case  the  existence  of 
mortgages  set  up  by  him  was  not  established. 

Held,  that  this  was  a  fit  case  for  amend- 
ment of  plaint.  R.  17,  0,  6,  givos  wide  discre- 
tion to  the  Court  in  the  matter  of  amendment 
of  pleadings  18  AUAQZ  and  3  0.  C.  173,  Dts-f 

[P4B5  C  1] 

(b)  Evidence  Act,  S.  90—  S.  90  IB  not  con- 
fined only  to  those  cases  where  original  is 
Produced. 

The  words  in  S.  00  "where  any  document--- 
is  produced,"  as  they  stand,  do  not  confine 
the  application  of  S.  90  to  oases  in  which  the 
original  document  is  actually  produced  before 
the  Court.  There  is  nothing  m  3,  00  to  pre- 
vent the  Court  making  a  presumption  of  the 
genuineness  of  the  original  when  a  certified 
copy  of  a  plaint  is  produced  to  show  acknow- 
ledgment for  the  purposes  of  limitation:  A.  I. 
R.  1923  Mad.  1  (*\B  ),  Rel  on.  [P  480  0  1] 

Ishri  Prasad — for  Appellants. 
Hyder  Ilusaiu — for  Respondents 
Judgment, — This  appeal  arises  out  of 
a  suib  for  redemption  of  a  mortgage.  Tho 
plaintiffs'  oase,  as  originally  put  forward 
in  the  plaint,  was  that  their  predecessor- 
in-interest  Pahalwan  Singh  had  on  10th 
June  1869,  made  a  mortgage  with  posses- 
sion in  favour  of  Moti,  tho  predeoessor- 
in- interest  of  the  defendants,  for  Bs.  99 
And  they  claimed  to  he  entitled  to  a  de- 
cree for  redemption  of  the  said  mortgage. 
The  defendants  denied  the  existence  of 
the  mortgage  set  up  by  the  plaintiffs. 
They  pleaded  that  they  were  in  posses- 
sion of  the  property  in  suit  under  two 
other  deeds  of  mortgage,  one  for  Bs.  32 
dated  6th  September  1863  (Ex.  A-l)  and 
the  other  for  Bs.  36-14-0  dated  21st 
October  1866  (Ex.  A-2).  Both  these 
deeds  were  executed  by  Jodhan  Singh 
the  predecessor  of  Pahalwan  Singh.  The 
explanation  offered  by  plaintiffs  with 
regard  to  the  two  mortgages,  Exs.  A-l 
and  A-2  was  that  the  mortgage  deed  in 
in  suit  dated  10th  June  -1869  was  execu- 
ted in  lieu  of  them  and  that  those  earlier 
deeds  had  merged  in  the  latter  deed. 
However,  in  order  to  be  on  the  safe  side 
they  also  applied  for  an  amendment  of 
their  plaint  and-  asked  for  permission  to 
add  an  alternative  reliof  for  redemption 
of  the  two  mortgages  set  up  by  the  de- 
fendants in  oase  tho  existence  of  the 
mortgage  deed  set;  up  by  the  plaintiffs 
was  not  established.  This  application 
for  amendment  was  at  first  opposed  by 


the  defendants  but  subsequently  the  op- 
position was  withdrawn  and  the  amend- 
ment was  made  accordingly.  The  defen- 
dants were  given  an  opportunity  to  meet 
the  alternative  oase  introduced  into  the 
pleadings  by  means  of  the  amendment 
and  they  sought  to  meet  it  by  pleading 
that  the  plaintiffs'  claim  for  redemption 
of  the  two  mortgages,  Exs.  A-l  and  A-2 
was  barred  by  limitation.  The  plaintiffs 
answered  the  plea  of  limitation  by  setting 
up  an  acknowledgment  said  to  have  been 
made  by  Moti  on  14th  May  1F69. 

The  parties  went  to  trial  on  these 
pleadings  and  tho  learned  Munsif  found 
that  the  plaintiffs  had  failed  to  prove  the 
existence  of  the  mortgage,  dated  10th 
June  1869.  He,  however,  found  the  al- 
leged acknowledgment  by  Moti  of  two 
mortgages  dated  6th  Soptambor  1863  and 
21st  October  1866  established  and  as  a 
consequence  of  this  finding  he  gave  tho 
plaintiffs  a  decree  for  possession  by  re- 
demption of  the  two  mortgages  aforesaid. 
On  appeal  the  learned  Subordinate  Judge 
has  reversed  the  decision  of  the  Munsif 
and  dismissed  the  plaintiffs'  suit.  He 
bases  his  decision  on  two  grounds,  name- 
ly, (1)  that  the  Munsif  was  wrong  in 
allowing  amendment  and  decreeing  the 
claim  on  the  basis  of  the  two  mortgages 
set  up  by  the  defendants  and  (2)  that  no 
valid  acknowledgment  was  proved  and 
therefore  tho  claim  for  redemption  in  res- 
pect of  the  two  mortgage  doeds  was  bar- 
red by  limitation. 

Tho  plaintiffs-appellants  have  oome 
here  in  second  appeal  They  impugn  the 
findings  of  tho  lower  appellate  Court  on 
both  the  points  mentioned  above.  As 
regards  the  question  of  amendment  I  am 
oonstrained  to  say  that  the  view  taken 
by  the  lower  appellate  Court  is  astonish- 
ing. It  is  true,  as  pointed  out  by  the 
lower  appellate  Court  on  the  authority 
of  Sheo  Prasad  v.  Lalit  Kuar  (1)  and 
Sahk  Bam  v.  Ramanand  (2),  that  in  a 
suit  for  redemption  the  plaintiff  can  get 
a  decree  only  on  foot  of  the  mortgage  set 
up  by  him  and  if  he  fails  to  prove  suoh 
mortgage  he  cannot  bo  given  EL  docroo  foi 
redemption  on  any  other  mortgages 
which  might  bo  found  to  subsist  bet- 
ween the  parties.  But  this,  in  ray  opi- 
nion, affords  all  tho  more  reasons  why 
the  plaintiff  in  such  a  case  should  be 
allowed  to  amend  his  plaint  if  he  wishes 

~(IT[1896]  18  All.  403=1(18967  A7W,~N,  132~ 
(2)  [1900]  3  0,  C.  179, 
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bo  do  so.  O.  6,  B.  17,  Oivil  P.  0  ,  gives 
wide  discretion  to  the  Court  in  the 
matter  of  a  mead  meat  of  pleadings. 

As  pointed  out  before  the  objection 
raised  against  the  amendment  on  behalf 
of  the  defendant  was  subsequently  with- 
drawn by  them.  Under  the  circumstances 
I  find  myself  wholly  unable  to  follow  the 
process  of  reasoning  by  which  the  learned 
Subordinate  Judge  came  to  the  conclu- 
sion that  the  trial  Court  was  not  jus- 
tified in  allowing  the  amendment  All 
that  Mr  Hyder  Hussein,  the  learned 
counsel  for  the  defendants-respondents 
could  say  in  support  of  the  judgment  of 
the  lower  appellate  Court  was  that  the 
amendment  was  improper  as  it  had  the 
effect  of  introducing  a  new  cause  of 
action.  However,  ho  had  to  concede 
I  that  he  could  not  object  to  such  a  m  end - 
jment,  if  the  relief  for  redemption  of  the 
jtwo  mortgages  wag  claimed  in  tho  alter - 
Inative.  Para  2  (b),  which  was  added  as 
ja  result  of  tho  amendment  clearly  shows 
[that  tho  plaintiffs  in  the  first  place 
tasked  for  redemption  of  the  two  earlier 
{mortgages  set  up  by  the  defendants.  I 
'must,  therefore,  accept  the  contention 
jof  the  appellants  and  hold  that  the 
|learned  Subordinate  Judge  is  wrong  in 
questioning  the  amendment  which  was 
'made  in  the  trial  Court. 

Next  as  regards  acknowledgment.  It 
is  admitted  that  the  present  suit  was 
instituted  more  than  GO  years  after  the 
execution  of  the  two  mortgages,  Exs.  A-l 
and  A- 2.  The  plaintiffs  seek  to  bring 
their  claim  within  limitation  by  relying 
upon  an  acknowledgment  made  by  the 
mortgagee  Moti  on  14th  May  1869.  The 
acknowledgment  is  said  to  be  contained 
in  the  plaint  of  a  suit  to  contest  a  notice 
of  ejectment  which  was  instituted  by 
Moti  in  the  revenue  Court  Ex.  4  is  the 
copy  of  the  said  plaint.  It  appears  that 
one  Durga  issued  a  notice  of  ejectment 
against  Moti  alleging  him  to  be  a  mere 
tenant.  Moti  instituted  a  suit  to  contest 
the  notice  setting  up  his  rights  as  a 
mortgagee  under  the  two  mortgages  in 
question.  Moti  was  ultimately  success- 
ful in  his  suit  and  the  notice  of  eject- 
ment issued  against  him  was  cancelled, 
The  judgment  and  decree  passed  in  the 
said  suit  are  the  defendants'  own  Exs.A-2 
and  A -4  of  this  case.  The  plaintiffs  pro- 
duced Ex.  4  which  is  a  certified  copy  of 
the  aforesaid  plaint  on  26th  September 
1928,  which  was  the  date  fixed  for  the 


framing  of  issues.  The  trial  Court  on 
that  very  day  presumed  it  to  be  genuine 
under  S.  90,  Evidence  Act.  The  learned 
Subordinate  Judge  has  held  that  the 
genuineness  of  Ex.  4  could  not  be  pre- 
sumed because  no  presumption  under 
S.  90,  Evidence  Act,  can  be  made  in 
favour  of  a  copy  when  the  original  has 
not  been  produced  before  the  Court.  The 
learned  counsel  for  the  defendants-res- 
pondents laid  great  stress  upon  the  fact 
that  it  was  a  matter  in  the  discretion  of 
the  lower  Courts  whether  the  genuine- 
ness of  Ex.  4  should  be  presumed  or  not 
and  the  lower  appellate  Court  having  in 
the  exercise  of  its  discretion  refused  to 
presume  its  genuineness,  the  discretion 
of  the  lower  appellate  Court  cannot  be 
questioned  in  second  appeal.  It  might 
be  remarked  in  passing  that  obviously 
the  principle  emphasised  by  the  learned 
counsel  for  the  respondents  has  been 
violated  by  the  learned  Subordinate 
Judge.  It  might  also  be  pointed  out  that 
the  genuineness  of  the  document  having 
been  presumed  by  tho  trial  Court  on  the 
very  date  when  the  document  was  pro- 
duced in  evidence,  there  was  hardly  any 
occasion  for  the  plaintiffs  to  summon 
the  original  of  the  document  before  the 
Court.  Under  the  circumstances,  if  the 
view  of  the  lower  appellate  Court,  that 
it  was  essential  for  the  Court  to  have 
the  original  before  it  in  order  to  enable 
it  to  make  a  presumption  under  S  90,  is 
correct,  the  proper  course  for  that  Court 
to  have  adopted  would  have  been  to 
give  an  opportunity  to  the  plaintiffs 
to  summon  the  original  before  the 
Court,  rather  than  to  throw  out  the 
claim  on  that  ground.  However,  apart 
from  all  these  circumstances  I  am 
satisfied  in  the  present  case  that  there 
has  been  no  exercise  of  discretion  by  the 
lower  appellate  Court.  The  learned 
Subordinate  Judge  took  a  certain  view 
of  law  and  held  in  accordance  therewith 
that  no  presumption  could  be  raised 
under  S.  90  because  the  original  had  not 
been  produced  before  the  Court. 

The  whole  question,  therefore,  which 
requires  consideration  is  whether  the 
view  of  law  taken  by  the  learned  Subordi- 
nate Judge  is  correct  or  not.  The  lower 
appellate  Court  has  never  approached  the 
case  from  the  standpoint  that  if  the 
terms  of  S/90  permitted  the  Court  to 
presume  the  genuineness  of  a  oopy  whe- 
ther the  present  case  was  a  fit  one  01  not 
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for  the  raising  of  suoh  presumption.  For 
these  reasons  I  think  that  I  am  free  to 
consider  the  validity  of  the  view  taken 
by  the  learned  Subordinate  Judge  in 
light  of  the  law  on  the  point.  The 
words  used  in  S.  90,  Evidence  Aot  are  : 

When  any  document  is 

produced."  These  words  as  they  stand 
do  not  confine  the  application  of  the 
section  to  oases  in  which  the  original 
document  is  actually  before  the  Court. 
It  is  admitted  by  the  learned  counsel  for 
the  defendants- respondents  that  the  cer- 
tified copy  of  the  plaint  filed  in  Comb 
was  admissible  as  secondary  evidence  of 
the  original  which  formed  part  of  a 
public  record.  In  my  opinion,  there- 
fore, there  Wi3  nothing  in  S.  90  to  pre- 
l?ent  the  Court  from  making  a  presump- 
|bion  of  the  genuineness  of  the  original.  If 
authority  wore  needed  I  may  refer  to  the 
Full  Bench  decision  of  the  Madras  High 
Court  reported  in  P.  Subramanya 
Somayajulu  v.  Seethayya  (3)  It  will 
suffice  for  me  to  quote  the  relevant  por- 
tion of  the  head-note  which  is  as  follows: 

11  The  presumption  under  S.  90,  Evidence 
Act,  with  regard  to  documents  30  years  old 
arises  in  the  case  of  copies  as  woll  as  on- 
ginali.  If  the  oopy  ia  proved  to  bo  a  true 
copy  a  presumption  may  be  made  in  favour 
of  the  genumonesi  of  the  original/' 

I  am,  therefore,  of  opinion  that  the 
second  ground  relied  upon  by  the  learned 
Subordinate  Judge  is  also  untenable. 
Before  leaving  this  part  of  the  case  it 
might  be  mentioned  that  the  learned 
counsel  for  the  defendants-respondents 
contended  that  the  lower  appellate  Court 
was  justified  in  refusing  to  presume  the 
genuineness  of  Ex.  4  because  there  was 
evidence  before  it  which  went  to  show 
that  Moti  was  illiterate.  This  is  an- 
swered by  what  I  have  said  before  that 
in  my  opinion  the  learned  Subordinate 
Judge  has  not  applied  his  mind  at  all 
as  to  whether  it  was  a  fit  case  for  the 
exercise  of  discretion  or  not.  Reference 
to  the  illiteracy  of  Moti  was  made  only 
in  support  of  the  view  that  it  was  the 
duty  of  trial  Court  to  insist  on  the  pro- 
duction of  the  original  before  it. 

For  the  above  reasons  I  allow  the  ap- 
peal, set  aside  the  decision  of  the  lower 
appellate  Court  and  restore  that  of  the 
trial  Court.  The  plaintiffs-appellants 
will  get  their  costs  in  this  Court  as  well 
as  in  the  lower  appellate  Court. 

B.M./B.K.         Appeal  allowed. 


A.  I.  R.  1929  Oudh  486 

MlSRA  AND  BAZA,    JJ. 


(3)  A.  I.  B.  1923  Mad.  1=46  Mad,  92  (F,B  ). 


Abid  Ah  Khan — Plaintiff— Appellant. 

v. 

Har  Prasad  and  another  —  Defen- 
dants— Respondents. 

First  Appeal  No.  87  of  1928,  Decided 
on  8th  May  1929,  against  order  of  Sub- 
Judge,  TJnao,  DA  15th  May  1928. 

(a)  Pre-emption — Suit  for — FictitiouBness 
of  consideration — Burden  of  proof. 

As  to  tho  fictitiousness  of  consideration  it 
is  a  settled  rule  of  law  that  a  very  slight  proof 
will  shift  the  burden  on  vendees  to  prove  the 
actual  payment  of  the  pnco  entered  in  the 
doad  :  4  0.  C.  247,  Foil.  [P  487  G  2] 

(b)  Pre-emption  — Suit   for — One    item    of 
consideration  entered  in  sale  deed  fictitious 
— Irreiiitible  conclusion   IB    that  entire   con- 
sideration is    fictitious  and  not  bona  fide. 

In  a  suit  for  pre-emption  if  one  item  of  con- 
sideration ia  proved  to  be  fictitious,  the  entire 
consideration  entered  in  tho  sale  deed  of 
which  this  item  forma  a.  part  must  be  deemed 
to  be  fictitious  and  the  conclusion  IB  that  the 
sale  consideration  ontnred  in  the  doed  is  not 
bona  fide.  [P  488  0  1,  2] 

(c)  Pre-emption — Suit   for — Criterion  for 
determination  of  market  value  of  property  in 
diipute  is  amount    actually    paid  under  Bale 
deed. 

In  order  to  determine  the  market  value  of 
the  property  in  dispute  in  a  pre-emption  suit 
it  is  advisable  first  to  determine  what  amount 
was  actually  paid  under  the  sale  deed,  for 
that  amount  is  a  good  guide  to  help  in  deter- 
mining the  market  value  if  it  cannot  other- 
wise be  fully  established  :  10  0.  C,  88,  Foil. 

[P  488  0  2} 

K.  P.  Misra — for  Appellant. 

A,  P.  Sen,  S.  C.  Das  and  Lakshmi 
Narayan — for  Respondents. 

Judgment. — This  appeal  arises  out  of 
a  pre-emption  suit.  One  Akhtar  All  who 
is  defendant  3  in  this  suit  sold  two  annas 
nine  pies  share  out  of  the  entire  village 
situate  in  Patti  Salahat  Khan  of  Village 
Bhugaita,  District  Unao,  to  Pandit  Har 
Prasad  and  Pandit  Ganga  Sewah,  alias 
Manni  Lai  for  Rs.  12,500  The  sale  deed 
was  exeouted  on  14th  August  1926,  The 
consideration  as  stated  in  the  deed  was 
made  up  of  the  following  items  : 

1.  Due    under    a    mortgage  deed 
dated  24th  July  1921,  executed 
by  Akthar  AH  in  favour  of  Har 

Praaad  and  Ganga  Saran   •••  Ra.  4,804-5-3 

2.  Due  under  5  pro-notes  of    dif- 
ferent dates  executed  by    Akh- 
tar Ah  in  favour  of  those  very 
gentlemen  •••  •••  Hi.  2,052-0  0 

3.  To  be   paid    to    the    plaintiff 

Abid  AH  under  a  pro-note  exo-  i 

cuted  by  Akhtar  Ali  in  favour 

of  Abid  Ali  Rs.  2,350-0-0 
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d,  Oaah  paid  at  the  time  of  the 

registration  —  •••  Rs.  3,000-0-0 

5.  Costs  of  stamp  and  registra- 
tion expenses  •••  •••  Rs.  293-10-9 

Total  Rs.  12,500-0-0 

The  plaintiff-appellant  Abid  All  Khan 
iso.  coaharer  in  pafcfci  Salabafc  Khan  of 
Village  Bhugaita  and  therefore  has 
brought  the  present  suit  claiming  pre- 
emptifn  in  respect  of  the  share  sold.  The 
main  allegation  on  which  he  brought  the 
suit  was  that  the  consideration  entered 
in  the  sale  deed  was  fictitious,  and  denied 
that  the  first  item  was  actually  due  oil 
the  mortgage  deed  dated  24th  July  1924. 
He  admitted  the  genuineness  of  that  item 
of  the  consideration  to  the  extent  of 
Ra.  2,713-12-0  but  denied  the  pro-notes 
alleging  that  they  were  all  fictitious  and 
therefore  denied  the  genuineness  of  the 
entire  item  shown  in  the  sale  deed  as  due 
on  that  account.  The  rest  of  the  items 
were  admitted  The  result  was  that  he 
admitted  the  genuineness  of  the  conside- 
ration entered  in  the  sale-deed  to  the 
extent  of  Rs,  8,063-12-0.  He  alleged 
that  that  was  the  real  price  for  which 
the  property  had  been  sold.  He  further 
alleged  that  the  third  item  consisted  of 
Ra.  2,350  which  was  due  to  the  plaintiff 
under  a  pro-note  executed  in  his  favour 
and  which  had  not  been  paid  by  the  ven- 
dees and  out  of  the  first  item  he  also  al- 
leged that  Rs.  1,000  shown  in  the  mortgage 
deed  dated  24th  July  1924,  to  be  payable 
to  one  Chandika  Singh,  who  was  in  pos- 
session of  a  portion  of  the  property  as  a 
prior  mortgagee,  had  not  been  paid  and 
consequently  the  plaintiff  was  entitled 
to  deduct  that  amount  also.  In  all  he 
claimed  a  deduction  for  Rs.  3,350  leaving 
a  balance  of  Rs.  4,713-12-0  on  the  pay- 
ment of  which  amount  he  said  he  was 
entitled  to  claim  pre-emption. 

The  vendees  who  are  defendants  res- 
pondents in  this  case  contended  in  their 
defence  that  none  of  the  items  was  fictiti- 
ous and  that  the  price  entered  in  the  sale 
deed  was  actually  the  price  which  was 
settled  between  the  parties.  They  said 
that  Rs.  12,500  was  also  the  market  value 
of  the  property  in  suit  and  even  if  any 
portion  of  the  consideration  money  was 
found  to  be  fictitious  the  plaintiff-appel- 
lant could  not  claim  pre-emption  on  pay- 
ment of  any  sum  less  than  Ra.  12,500. 
It  is  not  necessary  to  mention  other 
pleas  taken  in  defence  since  none  of  them 


were  pressed  in  the  trial  Court  and  all  of 
them  were  therefore  overruled. 

The  two  main  points  around  which  the 
contest  raged  in  the  trial  Court  were  the 
questions  of  fictitious  nature  of  the  con- 
sideration and  the  market  value  of  the 
property  sold.  The  learned  Subordinate 
Judge  of  Unao  who  tried  the  case  found 
that  no  item  of  the  consideration  was 
fictitious,  but  he  held  that  the  sum  of 
Rs.  1,000  payable  to  Chandika  Singh 
under  the  mortgage-deed  dated  24th  July 
1924,  had  not  been  paid  nor  had  the  item 
of  Rs.  2,350  payable  to  the  plaintiff  been 
paid.  The  learned  Subordinate  Judge 
also  found  that  Rs.  12,500  was  the  mar- 
ket value  of  the  property  sold.  He  there- 
fore passed  a  decree  for  pre-emption  in 
favour  of  the  plaintiff-appellant  on  pay- 
ment of  the  entire  consideration  money, 
minus  the  sums  mentioned  above  The 
result  was  that  he  allowed  pre-emption 
on  payment  of  Rs  9,150  The  date  of  his 
decree  is  15th  May  1928 

In  appeal  the  same  two  points  have 
again  been  urged  and  we  have  heard 
arguments  in  this  case  at  considerable 
length.  We  now  proceed  to  give  our 
findings  in  respect  of  both  these  two 
points. 

As  to  the  fictitiousness  of  the  con- 
sideration it  is  a  settled  rule  of  law  that 
a  very  slight  proof  will  shift  the  burden 
to  the  vendees  to  prove  the  actual  pay- 
ment of  the  price  entered  in  the  deed 
vide  Dwarika  v.  Ludar  (l). 

As  to  item  1  entered  in  the  sale 
deed  due  on  account  of  the  deed  dated 
24th  July  1924,  we  are  clearly  of  opi- 
nion that  the  amount  entered  in  the  sale 
deed  was  a  fictitious  item-  The  learned 
counsel  for  the  plaintiff-appellant  con- 
tended that  the  sum  actually  due  on  ac- 
count of  the  mortgage  deed  at  the  time 
when  the  sale  deed  was  executed  was 
only  Rs.  2,713-12-0.  He  arrived  at  this 
sum  by  calculating  the  compound  in- 
terest from  24th  July  1924  to  14th 
August  1926,  and  by  adding  it  on  to  the 
principal  amount.  We  have  ourselves 
calculated  the  amount  and  it  appears  to 
us  that  the  compound  interest  on 
Rs.  2,500  at  as.  9  per  cent  per  mensem 
oompoundable  yearly,  calculated  from 
the  24th  July  1924  to  14th  August  1926 
comes  to  Rs.  358  total  Rs.  2,858;  but  it 
is  admitted  by  the  parties  that  out  of 
thejum_of  Ra._2.600.  JRs.  1.000  payable 

(1)~~  [1901]  4  O.  0.  247. 
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to  Chandika  Singh  had  nob  beea  piid. 
The  sum  due  to  the  defendants-respon- 
dents under  bhe  mortgage  deed  was 
Us.  1,500  plus  compound  interest  thereon 
at  as.  9  per  cent  par  mensem  compound- 
able  yearly  which  comes  to  Rs.  215. 
The  total  sum  therefore  due  to  the 
mortgagees  was  Bs.  1,715.  In  place»of 
this  the  mortgagees  entered  Rg.  4,803-5-3 
as  due  to  them  under  the  deed.  We  are 
therefore  clearly  satisfied  that  this  item 
of  the  consideration  is  a  ficifcitious  one, 
not  being  due  on  the  date  when  the  sale 
deed  was  executed 

The  learned  counsel  for  the  respon- 
dents admitted  that  no  interest  should 
have  been  charged  on  Rs.  1,000  payable 
to  Chandika  Singh  nor  should  that  item 
have  b«en  included  in  the  principal  sum 
due  under  the  mortgage  deed.  He,  how- 
ever, contended  as  was  contended  on 
behalf  of  his  clients  before  the  trial  Court 
that  his  clients  were  entitled  to  charge 
interest  for  10  years,  the  period  fixed  in 
the  mortgage  deed.  The  argument  put 
forward  was  that  if  the  property  had 
been  sold  to  a  third  person  the  mort- 
gagees were  entitled  to  claim  interest  for 
the  entire  perioi  fixed  in  the  mortgage 
deed.  We  do  not  think  that  the  mort- 
gagees were  entitled  to  claim  interest 
for  this  period  when  they  themselves  had 
purchased  the  property,  the  fact  of  their 
purchasing  the  property  having  in  our 
opinion  the  effect  of  extinguishing  the 
mortgage.  If  the  mortgage  was  extin- 
guished we  fail  to  see  how  it  could  be 
kept  alive  for  the  purpose  of  calculating 
interest.  We  are  therefore  of  opinion 
that  the  item  of  Rs.  4,804-5-3  was  a  ficti- 
tious item  not  having  been  due  on  the 
date  when  the  sale  took  place. 

As  to  the  item  due  under  the  five  pro- 
notes  we  are  not  inclined  to  disagree 
with  the  finding  of  the  learned  Subordi- 
nate Judge.  We  think  that  the  fictitious 
nature  of  the  item  of  consideration  -due 
on  these  pro-notes  is  not  established. 
We  have  not  thought  it  proper  to  go  into 
detail  in  regard  to  the  items  due  on  ac- 
count of  these  five  promissory  notes,  be- 
cause  our  finding  in  regard  to  item  1 
makes  it  unnecessary  for  us  to  deal  at 
[length  with  the  said  item.  If  one  item 
of  the  consideration  is  proved  to  be  ficti- 
tious the  entire  consideration  entered  in 
the  sale  deed  of  which  this  item  forms 
part  mast  be  deemed  to  be  fictitious. 
Oar  finding  therefore  on  the  first  point 


is  that  the  consideration  entered  in  the! 
sale  deed  dated  14th  August  1926,  is  a 
fictitious  item,  and  that  the  sale  oon-i 
sideration  entered  in  the  deed  was  not 
bona  fide. 

Having  arrived  at  this  conclusion  it  is 
necessary  for  us  to  determine  the  market 
value  of  the  property  in  suit.  In  order 
to  determine  the  market  value  we  pro 
oeed  first  to  determine  what  amount  was 
actually  paid  under  the  sale  deed.  Ao-l 
cording  to  our  finding  all  the  items  of 
consideration  under  the  sale  deed  are 
genuine  except  item  1  under  which 
head  only  Rs.  1,715  had  been  paid.  If 
the  item  payable  to  Chandika  Singh  be 
added,  it  would  come  to  Rs.  2,715.  The 
item  actually  entered  in  the  deed  on  this 
account  was  Rs.  4,804  5-3.  The  excess 
which  was  not  due  and  which  was  en- 
tered in  the  deed  therefore  comes  to 
Rs.  2,089-5-3-  Deducting  this"  from  the 
entire  sum  of  Rs.  12,500  we  got  the  figure 
at  Rs.  10,410-10-9.  We  have  only  tried 
to  ascertain  this  sum  since  it  will  be  a 
guide  to  help  us  in  determining  the 
market  value,  if  it  is  not  otherwise  fully 
established:  vide  Abilakh  v  R  abb  an 
Singh  (2) 

On  the  question  of  the  market  value 
the  learned  Subordinate  Judge  has 
principally  relied  on  the  sale  transac- 
tion embodied  in  Ex.  A-32  which  is 
dated  28th  January  1924  A  suit  for 
pre-emption  was  lodged  by  the  plaintiff 
himself  in  respect  of  this  sale  deed  and 
the  decree  passed  in  his  favour  is 
Ex  A-20.  The  sale  deed  was  in  respect 
of  a  3  annas  3  pies  share  in  patti 
Salabat  Khan  and  was  for  a  sum  of 
Rs.  13,500  Calculating  the  price  ac- 
cording to  the  rate  entered  in  this  sale 
deed  the  price  of  2  annas  9  pies'  share 
would  come  to  Rs.  11,423.  It  was  urged 
by  the  learned  counsel  for  the  plaintiff- 
appellant  that  the  price  entered  in  this 
sale  deed  was  also  a  fancy  price  and 
should  not  be  considered  as  a  true 
criterion  for  determining  the  market 
value  of  the  share  in  dispute,  and  in 
support  of  his  contention  he  relied  upon 
a  counter  claim  for  pre-emption  put  for- 
ward  by  the  defendants-respondents  in 
respeot  of  this  very  sale,  as  will  ap- 
pear from  Ex.  4  In  this  document  the 
defendants-respondents  alleged  that  the 
market  value  of  the  property  sold  was 
not  morejhan  Rs^  11.500.  Although  a 

(2)     [1907]  10  0.  0.88. 
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decree  was  passed  in  this  oase  in  favour 
of  the  plaintiff-appellant  in  preference 
to  the  defendants-respondents  on  pay- 
ment of  Rs.  13,500,  it  does  not  appear 
i'rom  the  record  as  to  whether  the  ques- 
tion of  the  market  value  of  the  share 
sold  was  actually  determined,  or  whe- 
ther the  decree  was  passed  merely  on 
confession  or  compromise  of  the  parties. 
In  the  absence  of  any  such  material  to 
helfl  us  we  think  that  it  would  be  safe 
for  us  if  we  put  the  market  value  of  the 
property  in  suit  at  Rs.  11,000  which 
comes  roughly  to  about  50  times  the 
profits  of  the  property  The  sum  of 
money  actually  paid  under  the  deed  ac- 
cording to  our  finding  on  the  first  point 
comes  to  Rs.  10410-10-9  and  the  price 
according  to  the  rate  entered  in  Ex.  A-3'2 
cornea  to  Ra.  11,123.  We,  therefore, 
prefer  to  take  a  rough  average  and  fix 
the  market  value  of  this  property  in  suit 
atRs  11,000. 

The  learned  Subordinate  Judge  has 
also  relied  in  this  connexion  upon  a 
mortgage-deed  executed  by  the  plaintiff- 
appellant  in  respect  of  this  very  pro- 
perty but  in  our  opinion  that  can  be  no 
test  for  determining  the  market  value  of 
the  same.  The  mortgage  may  be  a 
mortgage  to  the  very  hilt  or  it  may  be 
with  a  little  margin  Under  these  cir- 
cumstances we  do  not  consider  it  safe 
to  reply  upon  that  transaction  as  a 
guide  for  determining  the  market  value. 

On  behalf  of  the  respondents  reliance 
was  placed  on  two  other  sale  deeds 
which  were  executed  on  22nd  March 
1919  and  7th  July  1923  and  whioh 
were  in  respect  of  a  2  annas  8  pies  share 
of  patti  Wali  Muhammad.  They  are 
Exs  2  and  3  respectively.  As  they  be- 
long to  a  different  patti  altogether  and 
as  there  is  no  definite  proof  before  us  as 
to  what  is  the  difference  in  the  quality 
of  land  of  patti  Wali  Muhammad  and 
patti  Salabat  Khan  we  discard  these 
documents  from  our  consideration. 

Our  finding,  therefore,  is  that  the 
market  value  of  the  property  in  suit  is 
Rs,  11,000. 

We,  therefore,  modify  the  decree 
passed  by  the  learned  Subordinate  Judge 
to  this  extent  that  the  plaintiff-appel- 
lant will  be  entitled  to  pre-empt  the  pro- 
perty in  suit  on  payment  of  Rs.  11,000 
instead  of  Rs.  12,500  as  decreed  by  the 
Subordinate  Judge.  Out  of  this  sum  of 
Rs.  11,000  the  plaintiff- appellant  will 


be  entitled  to  deduct  Rs.  3,350,  i.  e., 
Rs.  2,350  on  account  of  the  sum  payable 
to  the  plaintiff-appellant  himself  whioh 
has  not  yet  been  paid  by  the  vendees 
and  Rs.  1,000  whioh  they  have  not  paid 
to  Chandika  Singh  under  the  mortgage 
deed  dated  24th  July  1924.  The  total 
sum  to  be  deposited  by  the  plaintiff 
will  thus  be  Rs  7,650. 

Regarding  costs  our  order  is  that  as 
both  parties  have  partially  succeeded 
and  partially  failed  and  as  the  pre-emp- 
tive right  of  the  plaintiff-appellant  is 
not  questioned  we  direct  that  the  parties 
should  bear  their  own  costs  in  the 
lower  Court  as  well  as  in  this  Court. 

V.B./R-K.  Order  accordingly. 
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MISRA,  J 

Chatterpal  Singh  and  another — Plain- 
tiffs— Appellants 

v. 

Raghubir  Singh  —  Defendant  —  Res- 
pondent 

Second  Appeal  No.  384  of  1928,  Deci- 
ded on  15th  February  1929,  from  a  de- 
cree of  Sub-Judge,  Rae  Bareli,  D/-  8th 
September  1928. 

(a)  Coiharer — Parlition — Grove   belonging 
to     one     cosharer     standing    in  joint  land — 
That     land     in   partition  allotted   to  another 
coiharer— Title   to    trees  cannot  be  claimed 
by    the    grove-holder    unless    the  right  was 
preserved  at  partition  proceedings. 

If  there  is  a  grove  land  belonging  to  a  oo- 
sharer  standing  in  tho  joint  land  and  the 
said  land  either  wholly  or  partially  falls  at 
the  time  of  the  partition  into  the  share  of  an- 
other coaharer,  tho  latter  becomes  entitled  to 
both  tho  laud  and  tho  trees,  unless  the  for- 
mer's title  to  the  trees  and  his  status  as  a 
grovo-holder  ia  secured  to  him  by  the  parti- 
tion proceedings.  In  absence  of  such  evidence 
of  tha  partition  proceedings  it  cannot  be  held 
that  tbe  rights  as  a  grove-holder  were  pre- 
served to  the  oosharer  claiming  them. 

[P  490  0  2.  P  491  C  1] 

(b)  Limitation    Act,    Arts,   14Z  and  144— 
In  case  of  parti  land  possession  follows  title. 

In  tho  oasa  of  parti  land  the  presumption 
of  law  is  that  possession  must  follow  title. 
Where,  therefore,  certain  oosharer  got 
title  after  partition  possession  is  presumed  to 
have  passed  to  him  and  suit  for  possession 
brought  by  him  long  after  partition  is  not 
barred.  [P  491  G  1,  2] 

Kashi  Prasad  Srivastava — for  Appel- 
lants. 

Badha  Krishna  Srivastava— IOT  Res- 
pondent. 

Judgment  — This  appeal  arises  out  of 
a  suit  for  possession  of  certain  land  situ- 
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ate  ia  village  Lakhra,  District  Partab- 
garh.  At  bhe  time  of  the  First  Regular 
Settlement  there  was  a  plot  of  land 
No.  349,  measuring  5  bighas  11  biswas 
12  biswansis  situate  in  'that  village, 
'which  was  recorded  as  a  grove  in  posses- 
sion of  two  persons  Parag  Singh  and 
Dwarika  Singh  who  were  ancestors  of 
the  defendant  This  plot  was  the  joint 
land  of  all  the  coaharers  in  the  village 
including  Parag  Singh  and  Dwarka 
Singh  having  been  recorded  as  sham- 
lat  deb  (common  to  the  whole  vil- 
lage.) In  the  year  1885  there  was  a 
partition  between  the  cosharers  of  the 
village  with  the  result  that  a  portion  of 
the  plot  No.  349  was  allotted  to  the 
share  of  Jagannath  Singh,  the  father  of 
plaintiff  1.  The  number  of  the  plot  was 
349-3  and  its  area  was  1  bigha  7  biswas. 
In  bhe  second  Settlement  which  took 
place  in  1300  Fasli  (1893-94)  this  num- 
ber 349-3  was  converted  into  No.  1107 
The  total  area  of  number  1107  was  re- 
corded as  1  bigha  12  biswas  17  biswaasis, 
the  excess  belonging  to  one  Mt.  Sakh  Raj 
Kuar. 

It  appears  that  shortly  after  the 
partition  proceedings  the  defendant  con- 
structed his  house  on  the  portion  of  plot 
No.  1107  belonging  to  the  the  said  lady 
with  her  permission.  The  portion  of 
No.  1107  which  belongs  to  the  plaintiffs 
now  bears  Nos  1020  (Be)  and  1023  (Alif) 
according  to  the  recent  Settlement.  Two 
mahua  trees  belonging  to  the  defendant 
are  also  to  be  found  on  the  land  in  dis- 
pute. It  further  appears  that  the  defen- 
dant has  recently  brought  a  portion  of 
the  land  in  dispute  under  his  cultiva- 
tion. The  plaintiffs  brought  a  suit  against 
the  defendant  for  rent  in  respect  of  this 
land  under  S.  127,  Oudh  Rent  Act,  but 
his  suit  was  dismissed  on  29th  August 
1927.  This  has  given  the  plaintiffs  their 
cause  of  action  to  bring  the  present  suit. 
The  plaintiffs  now  claim  possession  of 
the  aforesaid  land,  that  is,  plots 
Nos  1020  (Be)  and  1023  (Alif)  of  the 
current  Settlement  corresponding  to  plot 
No.  1107  of  the  second  Settlement.  They 
have  also  claimed  damages  and  injunc- 
tion restraining  the  defendant  from  cul- 
tivating the  land  in  suit. 

The  defendant  denied  the  plaintiffs' 
title  and  their  possession  within  limita- 
tion but  contended  that  he  was  in  ad- 
verse possession  of  the  said  land  and  had 
become  owner  thereof.  His  case  in  the 


alternative  was  that  the  land  having 
been  recorded  at  the  First  Regular  Set- 
tlement as  the  grove  of  his  ancestors 
was  his  own  grove  and  that  the  plaintiff 
was  not  entitled  to  the  possession  of  the 
land  since  his  trees  still  stood  on  the 
said  land. 

The  learned  Munsif  of  Partabgarh  who 
tried  the  suit  held  that  the  land  in  suit 
had  been  allotted  to  the  share  of  Jagan- 
nath Singh  father  of  Chhaterpal  Singh 
plaintiff  1  and  was,  therefore,  the  pro- 
perty of  the  plaintiffs  but  held  that  the 
land  prior  to  its  having  been  cultivated 
by  the  defendant  was  parti  (fallow)  and 
that  the  defendant  had  begun  to  culti- 
vate it  only  a  few  years  prior  to  the  suit. 
Their  possession  within  limitation  was 
held  to  have  been  established  and  in 
this  view  of  the  case  he  decreed  the 
plaintiff's  suit  exempting  the  land  on 
which  the  defendant's  house  stood.  He, 
however,  did  not  award  any  damages  to 
the  plaintiffs,  since  none  were  proved. 

On  appeal  the  learned  Subordinate 
Judge  of  Rae  Bareli  has  reversed  the  de- 
cree of  the  learned  Munsif  on  the  ground 
that  the  land  in  suit  constituted  the 
grove  land  of  the  defendant  and  thab  the 
plaintiffs  were  not,  therefore,  entitled  to 
the  possession  thereof.  He  has,  how- 
ever, passed  a  declaratory  decree  in 
favour  of  tho  plaintiffs  to  the  effect  that 
they  are  the  owners  of  the  land  in  suit. 

The  plaintiffs  have  now  come  up  to 
this  Court  in  second  appeal  and  the  main 
point  urged  on  their  behalf  is  that  the 
status  of  the  defendant  in  respect  of  the 
land  in  suit  cannot  be  treated  in  law  as 
that  of  the  grove-holder  and  that  the 
plaintiffs  are  entitled  to  the  actual  pos- 
session of  the  land  in  suit.  They  have, 
however,  given  up  their  claim  to  the  two 
mahua  trees  standing  on  the  said  land 
which  they  have  admitted  are  the  pro- 
perty of  the  defendant-respondent.  I 
have  heard  the  arguments  in  this  case- 
at  length  and  have  come  to  the  conclu- 
sion that  the  contention  raised  on  behalf 
of  the  appellants  is  sound  and  the  plain- 
tiffs' suit  must  be  decreed 

I  now  proceed  to  give  my  reasons  for 
this  conclusion. 

It  appears  to  mo  to  be  clear  that  if 
there  is  a  grove  hind  belonging  to  a  GO- 
sharer  standing  on  the  joint  land  and  the 
said  land  either  wholly  or  partially 
falls  at  the  time  of  the  partition  into 
the  share  of  another  oosharer,  the  latter 
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becomes  entitled  to  both  tbe  land  and 
tbe  trees,  unless  the  former's  title  to  the 
trees  and  his  status  as  a  grove-holder  is 
secured  to  him  by  the  partition  proceed- 
ings. The  ordinary  presumption  of  law 
is  that  the  trees  pass  along  with  the  soil 
on  which  they  stand.  The  case  of  a 
tenant  holding  a  grove  on  a  plot  of  land 
allotted  to  a  cosharer  is  a  quite  different 
one.  The  cosharer  to  whose  share  that 
larAl  is  allotted  oannot  in  such  a  case 
become  the  owner  of  the  trees  since  the 
trees  did  not  belong  to  the  person,  who 
was  the  owner  of  the  land.  In  such  a 
case  the  possession  of  the  tenant  as  a 
grove-holder  cannot  be  disturbed  by  the 
cosharer  in  whose  share  the  land  has 
fallen.  No  such  position,  as  stated  above 
can  be  attributed  to  a  cosharer  who  is 
the  owner  of  the  land  as  well  aa  of  the 
trees.  None  of  the  parties  in  this  case  has 
chosen  to  produce  the  partition  proceed- 
ings I  cannot,  therefore,  in  the  absence  of 
such  evidence  hold  that  the  rights  of  the 
defendant-respondent  as  a  grove-holder 
were  preserved  to  him.  Thera  is  no 
dispute  regarding  the  two  mahua  trees 
which  still  exist  on  the  lands  in  suit 
because  the  plaintiffs-appellants  have  ad- 
mitted the  right  of  the  defendant-res- 
pondent to  hold  these  trees.  That  does 
not,  however,  mean  that  they  ought  to  be 
deemed  to  have  admitted  the  status  of 
the  defendant-respondent  as  a  grove- 
holder  in  respeot  of  the  land  in  suit.  I 
am,  therefore,  unable  to  take  the  view 
which  the  learned  Subordinate  Judge 
has  taken,  namely,  that  the  defendant- 
respondent  ought  to  be  treated  as  a 
grove-holder  of  the  land,  which  has  fallen 
into  the  share  of  the  ancestors  of  the 
plaintiffs-appellants. 

During  the  course  of  arguments  the 
learned  advocate  for  the  defendant-res- 
pondent contended  that  the  plaintiffs- 
appellants'  suit  was  barred  by  limitation 
since  they  had  brought  the  suit  for  pos- 
session long  after  the  partition  of  1885. 
I  regret  I  cannot  accept  that  contention. 
It  is  clear  from  the  evidence  on  the  re- 
cord that  the  nature  of  the  land  was 
parti  and  that  it  has  only  been  recently 
brought  under  cultivation  by  the  defen- 
dant-respondent. The  nature  of  the 
land  being  parti  the  presumption  of  the 
law  is  that  in  such  a  case  possession 
must  follow  title,  The  claim  of  the 
plaintiffs-respondents,  therefore,  oannot 
be  thrown  out  on  the  ground  that  they 


have    brought    their   suit   for  possession! 
long  after  the  partition 

I  may  just  point  out  that  the  plaintiffs- 
appellanta    did   not   claim  the   land    on 
which  the  house  stands  since  it  was  con- 
structed by  the  defendant  with  the   per- 
mission    of     Mt      Sukhraj    Kuar.     The 
learned    advocate   for  the  defendant-res- 
pondent  urged    that  his  client's  right  to 
possess    land    on  which  the  house  stands 
must  not  be  disturbed  and  that  he  should 
also  be  given  free  right   of  access  to  that 
house.     This    position    is  quite  a  reason- 
able one  and  the  plaintiffs  cannot    claim 
possession  of  any  portion  of  the  land   on 
which  the  house  of  the  defendant-respon- 
dent   stands.     They  must  also  allow  him 
a    right    of  freo  egress  and  ingress.     The- 
plaintiffs-appellants    will,    however,     be 
declared    to   be  the  owner  of  the  land  on 
which  the  house  stands  if  any  portion  of 
it  belongs  to  them 

I  am,  therefore,  of  opinion  that  the 
plaintiffs-appellants  are  entitled  to  a, 
decree  for  actual  possession  of  the  land 
claimed  by  them  on  condition  that  they 
will  not  be  allowed  to  take  possession  of 
the  land  on  which  the  house  of  the  de- 
fendant-respondents stands,  if  any  por- 
tion of  it,  be  the  property  of  the  plain- 
tiffs-appellants. 

I  therefore,  set  aside  the  decree  of  the 
Subordinate  Judge  and  restore  the  decree 
passed  by  the  learned  Munsif  with  costs 
in  all  the  three  Courts. 

R.M  /R  K.  Appeal  allowed. 

A  I.  R.  1929  Oudh  491 

STUART,  G.  J,,    AND  RAZA,  J. 

Kubcr  Saran—  Plaintiff—  Appellant, 
v. 

Baghubar  and  another — Defendants — 
Respondents. 

First  Appeal  No.  38  of  1929,  Decided 
on  8th  August  1929,  from  decree  of  Sub- 
Judge,  Mohanlalgan],  D/-  20th  March 
1929. 

Court-fees  Act,  S.  7  fiv)  (c)— Suit  for  de- 
claration that  certain  deeds  are  voidable 
with  prayer  for  their  cancellation— Ad 
valorem  fee  must  be  paid. 

Whoro  a  person  nob  only  asks  for  a  declara- 
tion that  certain  deeds  are  voidable  against 
him  because  his  consent  to  their  execution 
has  been  caused  by  fraud  or  misrepresenta- 
tion but  also  asks  that  the  deed  should  be 
cancelled  and  delivered  up.  The  suit  is  dis- 
tinctly a  suit  for  declaration  with  a  prayer  for 
consequential  relief  and  ad  valorem  fee  must 
be  paid  under  the  provisions  of  S.  7  (iv)  (o) 
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and  stamp  of  Ba.  10  la-insufficient:  29  Bom. 
207,  Eel.  en  ;  5  All.  331  (F.  B.)  and  1  O.  C. 
123,  not  Foil.  [P  493  0  1] 

Day  a  Kishen  Seth—lor  Appellant. 

Judgment. — The  facts  are  as  follows: 
The  appellant  Kuber  Saran  instituted  a 
suit  on  10th  November  1928,  asking  for 
the  cancellation  of  throe  deeds  dated 
23rd  August  1928,  12th  September  1928, 
and  15th  September  1928  executed  by 
him  in  favour  of  other  persons  on  tho 
ground  that  tho  execution  of  these  deeds 
had  been  caused  by  fraud  and  misrepre- 
sentation. He  valued  the  property  co- 
vered by  these  deeds  at  Bs.  6,000  and 
valued  the  suit  for  the  purposes  of  juris- 
diction at  Rs.  G.OOO, 

He  paid  a  court-fee  stamp  of  Bs.  10 
on  the  relief  on  the  ground  that  this  was 
a  suit  of  declaratory  nature  The  learn- 
ed trial  Judge  considered  that  this  was  a 
suit  under  S.  39,  Specific  Belief  Act  (1  of 
1877).  It  clearly  was  such  a  suit.  It 
was  a  suit  for  a  declaration  and  also  for 
consequential  relief  by  cancellation  of 
of  the  document  in  question.  The  learn- 
ed trial  Judge  taking  this  view  directed 
the  appellant  to  make  up  the  deficiency 
of  Rs.  295.  The  appellant  did  not  take 
exception  to  this  order.  He  was  granted 
time  within  which  to  make  up  the  de- 
ficiency. He  did  not  make  up  the  de- 
ficiency but  applied  to  amend  his  plaint. 
The  amendment  of  the  plaint  altered  to  a 
large  extent  the  character  of  the  suit  and 
the  learned  trial  Judge  refused  to  allow 
the  plaint  to  be  amended.  The  learned 
trial  Judge  says 

11  Instead,  however,  of  paying  court-fees  on 
tho  valuation,  plaintiff  has  applied  for  amend- 
ment of  the  plaint  by  asking  for  a  relief  that 
the  plaintiff's  possession  be  maintained.  And 
it  is  argued  now  thnt  the  suit  has  been  con- 
verted into  one  for  possession  and  court-foe  is 
therefore  payable  on  five  times  the  land  re- 
venue, I  am  unable  to  accede  to  the  argu- 
ment The  device  IB  transparent  Plaintiff 
is  in  possession.  He  does  not  state  oven  now 
that  he  banboou  dispossessed.  Ho  does  not  ask 
for  a  decree  for  possession.  Ho  only  states 
that  his  possession  be  confirmed  and  main- 
tained. This  relief  does  not  make  the  suit 
one  for  possession.  " 

The  learned  trial  Judge  then  passed  a 
final  order  and  fixed  a  date  on  which  the 
deficiency  was  to  be  made  up  and  stated 
that  he  would  grant  no  extension  in  any 
circumstances.  On  that  date  the  defici- 
ency had  not  been  made  up.  The  learn- 
ed Judge  then  rejected  the  plaint  under 
the  provisions  of  O.  1,  B.  11  (c)  of  the 
Dode  which  provides  that  where  the 


relief  claimed  has  been  properly  valued 
but  the  plaint  has  been  written  upon 
paper  insufficiently  stamped  and  the  plain- 
tiff on  being  required  by  the  Court  to 
supply  the  requisite  stamp  paper  within 
a  time  to  be  fixed  by  the  Court  fails  to 
do  so,  the  plaint  may  be  rejected.  It  is 
to  be  noted  that  in  these  circumstances 
the  provisions  of  0,  7,  H.  13,  may  apply 
in  future.  The  plaintiff-appellant  has 
now  presented  an  appeal  here  and  has 
taken  a  somewhat  peculiar  position.  It 
is  to  be  noted  that  in  the  lower  Court  his 
counsel  first  argued  that  this  was  a  suit 
for  a  declaration  only  but  when  the 
order  was  finally  passed  against  him  to 
the  effect  that  it  was  a  suit  for  a  declara- 
tion and  consequential  relief  he  accepted 
that  order  and  asked  for  time  to  pay  the 
money.  Having  failed  to  pay  the  money 
within  the  time  allowed  he  now  contests 
the  validity  of  the  order  In  our  opi- 
nion it  is  the  duty  of  a  plaintiff,  who  is 
ordered  to  pay  a  certain  court-fee,  to 
obey  the  order  or  to  take  consequence  of 
the  rejection  of  his  plaint-  He  suffers 
no  real  hardship  thereby  for  a  door  is 
open  to  him  to  take  up  the  matter  in 
appeal  afterwards  and  in  event  of  his 
success  the  money  will  be  refunded.  This 
circumstance  affects  the  position  of  the 
plaintiff-appellant  here,  but  apart  from 
that  we  are  of  opinion  that  the  view  of 
the  learned  Judge  is  correct.  An  exa- 
mination of  3.  39,  Act  1  of  1877  leads  us 
to  the  following  conclusions. 

In  the  case  in  which  a  person  alleges 
that  the  execution  of  a  written  instru- 
ment can  be  challenged  on  the 
ground  that  the  instrument  is  voidable 
because  his  consent  has  been  obtain- 
ed by  coercion,  fraud  or  misrepre- 
sentation the  person  taking  this  posi- 
tion can  adopt  more  than  one  course. 
Tie  can  ask  for  a  declaration  that  his 
consent  was  obtained  by  coercion,  f mud 
or  misrepresentation.  If  he  obtains  that 
declaration,  the  declaratory  decree  may 
afford  him  sufficient  relief  in  certain 
circumstances.  But  if  he  wishes  to  go 
further  he  can  ask  for  the  consequential 
relief  of  having  the  document  delivered 
up  and  cancelled,  and  in  the  case  of  a 
registered  document  relief  can  be  given 
by  correcting  the  entries  in  the  books  of 
the  registering  authority  These  reliefs 
do  not  follow  automatically  as  a  COD  se- 
quence of  the  granting  of  a  declaratory 
decree  and  it  appears  to  us  that  in  these 
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circumstances,  while  in  oases  where  a 
declaration  alone  is  sought;  a  stamp  of 
Bs.  10  is  sufficient,  in  a  oa.se  under  S-  39, 
Act  1  of  1877,  in  which  not  only  is  a 
declaration  sought  but  it  is  further  asked 
that  the  document  shall  be  delivered  up, 
cancelled,  and  its  registration  set  aside, 
an  ad  valorem  fee  must  be  paid  under  the 
provisions  of  S  7  (iv)  (c),  Court-fees  Act 
7  of  1870.  This  conclusion  appears  to 
us  to  follow  from  the  words  of  the  sec- 
tion itself.  The  point  has  not  so  far 
been  decided  by  the  authority  of  this 
Court.  There  was  a  Full  Bench  decision 
of  the  Allahabad  High  Court  in  1883 
Karam  Khan  v-  Daryai  Singh  (l)  where 
it  was  decided  that  a  suit  for  cancella- 
tion of  mortgage  was  a  simple  declara- 
tory auit  Unfortunately  the  terms  of 
S  39  are  not  discussed  in  that  case  All 
that  Straight,  J-  said  in  his  reference  to 
the  Pull  Bench  is  as  follows1 

11  Upon  oaroful  consideration  the  case  now 
referred  appears  to  me  to  be  one  exactly  of  the 
kind  mentioned  in  S.  30  of  that  Act  and  to  be 
in  tho  nature  of  a  simple  declaratory  suit.  " 

The  Act  in  question  is  the  Specific 
Belief  Act.  The  order  of  the  Full  Bench 
is  in  two  lines. 

"  We  concur  in  the  opinion  expressed  in 
this  reference  that  the  case  is  in  the  nature  of 
a  simple  declaratory  suit.  " 

Our  view  is  that  certain  oases  falling 
under  S.  39,  Specific  Relief  Act,  are 
simple  declaratory  suits  and  others  are 
declaratory  suits  in  which  consequential 
relief  is  desire!.  The  Judicial  Commis- 
sioner's Court  of  Oudh  in  a  Bench  case  : 
Durga  Baksh  Singh  v.  Mirza  Moham- 
mad Ali  Beg  (2)  followed  the  Allahabad 
view.  The  question  again  was  not  dis- 
cussed. The  point  came  up  before  a 
Bench  of  the  Bombay  High  Court  in 
Parvati  Dai  v.  Vishvanath  Oanesh  (3), 
In  this  case  a  Bench  of  the  Bombay 
High  Court  decided  against  the  Allaha- 
bad view.  The  suit  in  question  was  a 
suit  under  S.  39  for  a  declaration  that  a 
sale  deed  was  fraudulent  and  for  an  order 
to  have  it  cancelled  and  a  copy  sent  to 
the  Sub-Registrar  as  provided  by  S.  39, 
Specific  Belief  Act.  Sir  Lawrence 
Jenkins  said  at  page  210  • 

11  The  first  question  is  whether  this  ia  a  auit 
to  obtain  a  declaratory  decree  without  a  prayer 
for  consequential  relief  or  whether  con- 
sequential relief  is  prayed.  On  thia  point  we 
arejn  complete  agreement  with  the  District 
(1)  [1883]  6  All-  331=(1883)  A.  W.  N.  55 
(F.B.). 


Oourt.  We  think  there  can  be  no  doubt  that 
the  suit  ia  one  in  which  there  ia  distinct 
prayer  tor  consequential  relief,  and  we  come 
to  that  conclusion  notwithstanding  the  ruling 
in  Karam  Khan  v.  Daryai  Singh  (1)  of  the 
Allahabad  High  Oourt  to  the  contrary.  " 

Here  the  question  was  not  discussed 
but  the  opinion  is  emphatic.  In  decid- 
ing this  point  we  have  looked  more  to 
the  wording  of  S  39  than  to  the  weight 
to  be  given  to  tho  conflicting  authorities. 
Our  opinion  is  that  where  a  person, 
as  her*  asks  for  a  declaration  that  cer- 
tain deeds  are  voidable  against  him  be- 
cause his  consent  to  their  execution 
has  been  caused  by  fraud  or  misrepre- 
sentation and  not  only  ask  for  a  declara- 
tion that  those  deeds  are  voidable  DUG 
also  asks  that  tho  deeds  should  be  can- 
celled and  delivered  up,  tho  suit  is  dis- 
tinctly a  suit  for  declaration  with  a 
prayer  for  consequential  relief.  We  have 
not  thought  it  necessary  to  issue  notice 
on  the  other  side.  To  do  so  would  only 
have  added  to  the  costs.  The  point  ap- 
pears to  us  sufficiently  clear  to  be  deter- 
mined after  hearing  the  argument  of  the 
learned  counsel  for  the  appellant  Fur- 
ther in  his  own  interests  it  is  better  to 
decide  the  matter  as  quickly  as  possible 
in  order  to  enable  him  to  decide  whether 
he  will  choose  to  institute  further  pro- 
ceedings We  dismiss  this  appeal  under 
0  41,  B.  11,  Civil,  P.O. 

Jl.M./R  K.  Appeal  dismissed 


(2}     [1898]  1  0.  0.  199. 
(3) 


[1905]  29  Bom.  207=6  Bom.    L,  R.  1125. 
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STUART,  C.  J.  AND  SJUVASTAVA,  J. 

Ganga  Per  shad — Plaintiff — Applicant, 
v. 

Bam  Narani  and  others — Defendants 
— Opposite  Parties 

Civil  Bovn.  Appln.  No.  29  of  1929,  Da- 
aided  on  2nd  September  1929,  from  order 
of  Addl.  Sub-Judge,  Luoknow,  D/-  6th 
April  1929, 

Civil  P.  C.,  S.  115— No  reviiion  liei  in  rei- 
pect  of  order  setting  aside  arbitration 
award. 

Where  the  Court  pft-sseu  nn  order  setting 
aside  an  arbitrator's  award  and  resumes 
hearing  of  the  suit  for  decision  no  application 
for  revision  oan  ho  in  respect  of  such  order 
as  there  has  been  no  decision  of  a  oaso  and 
tho  order  is  clearly  an  interlocutory  order: 
A.  I,  R  1929  Bom.  402,  Fnll.\  5  AH.  293  and  26 
Bom.  551,  Ref.\  A.  I.  R.  1926  Oudh,  307  and 
A.  I.  R.  1926  Oudh  383,  Dist.  [P  494  G  1,  2] 

Mahesh  Prasad — for  Applicant. 
A.  P.  Sen  and  Hakimuddin — for   Op- 
posite Parties. 
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Judgment.—  This  is  an  application 
under  S.  115,  Civil  P  C  ,  to  set  aside  an 
order  of  the  Additional  Subordinate 
Judge  of  Lucknow  passed  in  the  follow- 
ing circumstances.  A  suit  for  partition 
was  pending  before  the  learned  trial 
Judge.  An  application  was  made  to  refer 
the  matter  to  arbitration.  The  mutter 
was  referred  to  arbitration.  The  arbit- 
rator finally  made  an  award  The  learned 
Judge  set  aside  the  award  on  the  ground 
of  technical  misconduct  by  the  arbitra- 
tor and  has  resumed  cognizance  over  the 
suit  which  is  now  proceeding  towards 
decision.  The  plaintilf  who  is  the  ap- 
plicant asks  us  to  set  aside  under  the 
provisions  of  S.  115  the  decision  of  the 
learned  Subordinate  Judge  and  to  pass 
a  decree  in  terms  of  the  award.  Mr. 
Sen  on  behalf  the  opposite  party  took  a 
preliminary  objection  that  no  application 
for  revision  lay  as  there  has  been  no 
decision  of  a  case.  He  based  his  objec- 
tion on  a  decision  of  a  Bench  of  the 
Allahabad  High  Court  in  Chatter  Singh 
v.  LeKhraj  Singh  (1).  The  Bench  there 
laid  down  that  under  the  provisions  of 
S.  622  of  the  old  Code,  which  corres- 
ponds to  S.  115  of  the  present  Code,  no 
action  could  be  taken  in  respect  of  an 
order  setting  aside  an  arbitrator's  award 
and  resuming  the  hearing  of  the  suit  for 
decision.  Ho  futher  quoted  the  decision 
in  Dawodar  Trimbak  v.  Raghunath 
Hari  (2)  in  which  a  Bench  of  the  Bom- 
bay High  Court  arrived  at  a  similar  con- 
clusion. He  referred  finally  to  a  rent 
decision  of  the  Bombay  High  Court  in 
Chiman  Bhai  v  Keshav  Lai  (3),  in  which 
the  same  view  was  affirmed  in  respect  of 
|S.  115  of  the  present  Code.  Sir  Norman 
jMacleod,  C.  J.f  at  p.  723  (of  47  Bom.) 
said: 

I  "It  cannot  be  said  in  this  case  bhat  there 
haa  been  A  decision  of  the  suit  by  the  Sub- 
ordinate Judge.  He  only  decided  not  to  pass 
A  decree  in  terras  of  the  award  but  to  conti- 
nue the  hearing  of  the  suit  by  the  Court. 
There  IB  no  appeal  from  that  dooiaion  and  as 
it  IB  clearly  an  interlocutory  order,  an  appli- 
cation to  revise  it  IB  not  competent." 

The  learned  counsel  on  the  other  side 
has  referred  us  to  two  decisions  of  this 
Court  as  authority  for  the  proposition 
that  a  revision  lies  The  first  is  a  deci- 
sion in  Usuf  Khan  v.  Biasat  Ah  (4) 
This  is  a  decision  o_f_a_  Bench  of  this 
" 


Court.  There  the  Bench  was  asked  to 
interfere  under  the  provisions  of  S.  115, 
Civil  F.  C.  with  an  order  of  an  Assistant 
Collector  setting  aside  an  arbitrator's 
award.  It  is  (rue  that  no  objection  was 
taken  before  that  Bench  that  no  appli- 
cation lay  against  that  order  inasmuch 
as  it  was  not  an  order  deciding  a  case. 
But  the  decision  of  the  Bench  is  no 
authority  for  the  proposition  that  a  re- 
vision lay,  for  we  find  that  the  Bench  re- 
fused to  interfere.  The  next  decision  is 
a  decision  of  a  single  Judge  of  this  Court 
in  Chandnka  Dat  Ram  v.  Shyam  Lai 
(5)  Apart  from  the  fact  that  this  is  a 
decision  of  a  single  Judge  the  point  now 
in  dispute  was  not  before  him.  It  is 
true  that  he  reversed  an  order  setting 
aside  an  award  but  he  reversed  that  order 
under  the  provisions  of  S  25,  Provl  Sin. 
C  Courts  Act  and  did  not  have  to  con- 
sider the  provisions  of  S.  115  Wo  con- 
sider that  the  preliminary  objection 
must  succeed.  The  view  which  we  take 
of  the  matter  is  the  view  taken  by  Sir 
Norman  Macleod  in  Chiman  Bhai  v 
Keshav  Lai  (3).  We  accordingly  dismiss 
this  application  with  costs 

R.M  /U.K.         Application  dismissed. 

~~(5)  A.  iT^R.  192G  Oudh  383—29  0.  G.  '258. 


___ 

(1)  YlSfiS]  5  All"  293=(1883)  A.  W.  N,  39. 

(2)  [1902]  26  Bom.  551=4  Bom.  L.  R.    267. 

(3)  A.  I.  R.  1923  Bom,  402-47  Bom,  721. 

(4)  A.  I.  R.  1926  Oudh  307=1  Luck,  139, 
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STUART,  C.  J.  AND  RAZA,  J 

Nisar  Ah  Khan  —  Defendant  —  Ap- 
pellant- 

v 

Muhammad  Ah  Khan  —  Plaintiff  — 
Respondent. 

First  Appeal  No.  116  of  1927,  Decided 
on  22nd  April  1929,  from  judgment  of 
Pullan,  J.,  reported  as  A  I  R.  1928 
Oudh  67 

(a)  Will — Construction —  Actual    intention 
•hould    be    sought    from    words  of  document 
keeping    in    mind    circumstances   and   not  by 
searching    case    law     whether      English    or 
Indian. 

It  in  nob  permissible  to  attempt  to  discover 
the  correct  construction  of  A  particular  testa- 
mentary disposition  by  a  lengthy  search 
through  a  variety  of  decided  oases,  English 
and  Indian.  The  actual  intention  of  the 
testator  should  be  Bought  ftom  the  words  of 
the  document  keeping  in  mind  the  airoum- 
stancea  on  which  it  haa  been  prepared  :  23 
Gal.  503  (P.  C.);  A.  I.  R.  1922  P.  C.  311  and 
A.  7.  R.  1928  Oudh  49,  (F.B.),  Foil. 

[P  502  G  2;  P  503  G  1] 

(b)  Oudh    Estates   Act    (1  of  1869),  S.  11— 
Will  executed  by  taluqdar   conferring   upon 
his   nephew    some   powen  as  testator— Sub- 
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Sbandiag   by   itself   ib    is    Inadmissible  in  evi- 
dence. [P  510  C  1] 

(f)  Practice— Burden   of   proof— Pleading! 
— Succets   of    plaintiff's     caie    depend!     on 
strength    of    hii    case    and    not  weakness  of 
oppoiite  party. 

A  plaintiff  must  always  succeed  on  the 
strength  of  his  own  tibia  and  not  on  the 
weakness  of  the  defendant's  title.  [P  513  G  1] 

(g)  Evidence  Act,    S.  115—  Claimant    must 
have  acted  to  Jiis  detriment. 

Before  an  estoppel  can  take  place  it  ia  neces- 
sary for  the  party  to  establish  that  he  had 
been  led  to  do  something  detrimental  to  the 
interest  owing  to  the  action  of  the  other 
party.  [P  513  G  2] 

(h)  Advene  possession  —  Holder  of  life 
estate  cannot  assert  adverse  possession 
against  remainderman. 

Holder  of  a  life-estate  and  the  remainder- 
man must  be  considered  as  one  and  the  holder 
of  the  life-estate  who  has  entered  under  the 
will  cannot  against  the  will  assort  an  adverse 
title  derived  independently  against  the  re- 
mainder man.  [P  513  G  1] 

Tej  Bahadur  Saprut  Bisheshwar  Nath 
Srivaitava,  Ah  Zaheer  and  Bark  at 
Ah — for  Appellant. 

Hasan  Imam,  Ghulam  Hasan  and 
Jagannath  Prasad — for  Respondent. 

Stuart,  C  J.  —  Appeals  Nos.  116 
and  147  of  1927  are  against  the  judg- 
ment and  decree  of  a  single  Judge 
of  this  Court  presiding  over  a  Court  of 
original  jurisdiction  in  original  suit 
No.  6  of  1925.  The  main  appeal  is 
No.  116  preferred  by  the  defendant  Sardar 
Nisar  Ali  Khan  against  the  plaintiff  Khan 
Bahadur  Muhammad  Ali  Khan  C.  S.  I. 
The  minor  appeal  No-  147  is  preferred 
by  the  plaintitf  against  the  defendant. 
It  is  necessary  to  state  in  detail  the  un- 
co n  tea  ted  facts  relating  to  events  which 
preceded  the  institution  of  the  suit.  In 
nearly  all  instances  there  is  evidence  on 
the  record  supporting  these  facts.  Where 
the  evidence  is  deficient,  the  deficiency 
is  supplied  by  the  agreement  of  the 
learnei  counsel  for  the  parties.  We 
have  had  the  advantage  of  having  the 
arguments  presented  to  us  by  learned 
counsel  who  could  not  have  done,  in  my 
opinion  (which  is  shared  by  my  learned 
brother)  more  to  assist  the  Court  in 
bringing  out  the  questions  of  law  and 
fact  which  required  determination. 

I  here  give  a  pedigree  of  the  family  to 
which  I  shall  refer  again  in  the  course 
of  this  judgment. 

(For  pedigree  see  p.  496)  : 

The  history  of  this  family  is  accepted 
by  the  learned  counsel  as  having  been 
detailed  with  reasonable  accuracy  in  a 
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•equently  it  provided  three  coniecutive 
life  estates — Creation  of  fourth  on  termina- 
tion of  f int  three — Authority  for  appoint- 
ment of  nominee  to  last  holder  of  three  life 
eitatei  or  choice  of  election  to  descendant! 
of  three  life-holders — Failing  that  Govern- 
ment empowered  to  appoint  tuccenor — Will 
was  held  invalid  at  not  conferring  absolute 
intereit  and  creating  interest  in  persons 
unborn— Succession  Act  (39  of  1925),  Si.  112 
and  114. 

A  will  was  executed  by  a  proprietor  of  ft 
taluqjlari  estate  under  S.  11,  Act  1  of  1869,  by 
means  of  which  tin  testator  appointed  hia 
nephew,  his  executor  and  successor  of  all  the 
taluqdari  estate  with  all  the  very  same  powers 
of  possession  and  enjoyment  as  the  testator 
himself.  The  will  further  provided  for  three 
oonseoubivo  legatees  after  lifetime  of  tho 
first  legatee.  It  further  provided  for  fche  crea- 
tion of  a  fourth  estate  by  the  last  legatee  and 
if  he  died  without  nominating  his  successor 
authorising  the  male  descendants  of  each  of 
tho  three  legatees  to  appoint  ad  suooeisor 
whomsoever  they  considered  fit  and  superior 
amongst  themselves.  It  was  further  pro- 
vided that  in  the  event  of  disagreement  the 
Government  would  have  power  to  appoint  as 
successor  anyone  amongst  tho  descendants  of 
each  of  the  three  legatees  whom  it  considered 
the  fit  beat.  It  waa  also  provided  that  tho 
line  of  successors  waa  to  continue  according 
to  tho  above  rules. 

II fid  .  thit  the  line  of  succession  could  not 
be  given  effect  to  as  tho  estates  created  fell 
far  short  of  absolute  estates  and  it  offended 
against  the  law  forbidding  perpetuities.  Fur- 
ther it  created  interest  in  persons  unborn  and 
was  in  every  way  objectionable.  [P  506  G  Ij 

(c)  Succession  Act    (1865),    S.  54— Legatee 
•  igning    will    as    attesting    witness    does    not 
make    will    invalid— Oudh    Estate!  Act  (1  of 
1869),  S    19. 

A  legatee  signing  the  will  as  an  attesting 
witness  does  not  forfeit  all  the  benefits  under 
the  will  under  S.  51,  Act  10  of  1805  road  with 
8.  19,  Act  1  of  18G9  :  A.  I.  R.  1927  P.  C.  248, 
Foil.  [P  507  0  IJ 

(d)  Evidence  —  Appreciation —  When   wit- 
nesses   are    partisans,    to     arrive    at    correct 
conclusion    best    method    is    to    look     at    in- 
herent probability  of  caie. 

Where  the  witnesses  are  partisans  there  is 
always  a  tendency  to  strain  a  point  in  favour 
of  a  friend.  It  is  doubtful  if  such  can  con- 
ceive that  he  was  thereby  doing  something 
improper.  Tho  attitude  of  mind  is  often  a 
self  deception  produced  subconsciously  by  an 
outside  cause.  In  these  circumstances  best 
method  to  arrive  at  n  oorreot  conclusion  is 
to  look  at  inherent  probabilities  of  the  case. 

[P  509  C  1] 

<e)  Evidence  Act,  Si.  145  and,  157— Ex- 
tract from  newspaper  by  itself  is  not  ad- 
missible though  can  be  used  to  contradict 
or  corroborate  writer. 

A  particular  extract  from  a  newspaper  by 
itself  is  inadmissible  in  evidence.  If  the 
writer  is  called  aa  witness,  it  can  be  used  to 
corroborate  or  contradict  his  statement. 
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volume  prepared  with  the  approval  of 
the  Government  of  the  Punjab  called 
"Chiefs  and  Families  of  Note."  The 
first  name  upon  the  pedigree  which  I 
have  given  is  that  of  Nawab  Ali  Riza 
Khan.  He  was  the  son  of  Sardar  Hida- 
yat  Khan,  who  was  the  son  of  Sardar 
Ali  Khan.  Sardar  AH  Khan  wag  a  noble- 
man who  reside  1  in  the*  province  ol 
Sherwan  on  the  West  Coast  of  the  Cas- 
pian Sea  He  was  a  Turk  belonging  to 
the  Qizilbash  tribe.  Qizilbash  means 
"Bed  Cap  "  The  tribe  wag  apparently 
so  called  because  the  male  members  wore 
as  a  distinctive  part  of  their  head  gear 


Shah,  Qovernor  of  Kandahar.  He  was 
murdered  in  1770.  He  left  three  sons  of 
tender  years  Gul  Muhammad  Khan 
was  the  eldest,  Hidayat  Khan  was  the 
second  and  Ali  Muhammad  Khan  WJ.8  the 
youngest.  Hidayat  Khan  had  many  sons. 
Nawab  Ali  Riza  Khan  had  at  least  three 
elder  brothers.  When  Hidayat  Khan 
died  in  1836,  Sdrclar  Ali  Baza  Khan 
resided  in  Afganistan  where  he  posessed 
considerable  estates  In  1839  when  the 
British  forces  invaded  Afghanistan  in 
order  to  place  Shah  Shuja.  on  the  throne, 
Ali  Riza  Khan  was  appointed  their  chief 
agent  in  the  commissariat  department. 


Sir  Nawaziah  Ah  Khan, 
K    C,  I.  Fl.  died  1800. 

1 

tHidayat  AU  Khan 

born  about  1878, 

died  25ch  Oct.  1924. 


NAWAB  ALI  BAZA  KHAN 

died   24th   June  1865. 
I 
I 

Nawab  NaHir  Ali  Khan* 
diod  19th  Nov.  1906. 

I 

Khan  Bahadur  Sardar 

Muhammad  Ali  Khan, 

Plaintiff  born  about  1870. 


Niaar  Ali  Khan 
died  1878. 


Nawazish  Ali 

Khan 
horn  1901 

Ah  Baza  Khan 
born  1892. 


Muhammad  Hnaain 

Khan 
born  1902. 


r 

Ah  Khan 

born  1894. 


Mansur  All  Khan 
born  1891. 


And  others 
born  after  1894. 


Barkat  Ali  Khan, 

born  1856, 
died  llth  April  1902. 

I 

Ah  Muhammad  Khan, 

born  1879, 
diod  14th  October  192C. 


Sir  Fatoh  Ah  Khan, 

K.  0.  1.  E. 

born  about  18(33, 

died  28th  October  1923. 

I 

Nisar  Ali  Khan, 
bora  1901,  and  Defen- 
dant, three  other  sons  younger. 


a  red  "lungi"  or  cap  round  which  the 
turban  wa.9  tied.  Sardar  AH  Khan  ac- 
companied Nadir  Shah  in  the  expedition 
to  India,  which  resulted  in  the  capture 
of  Delhi  After  the  Indian  campaign 
was  over,  he  was  appointed  by  Nadir 


•He  had  also  a  daughter  Zohra  Bag  am  who 
was  the  second  wife  of  Fateh  Ah  Khan.  She 
died  in  1912.  Pafceh  Ali  Khan's  sons  were 
born  from  another  wife.  Naair  Ali  Khan's 
widow  Fatima  Be  gam  who  was  not  the  mother 
of  Muhammad  Ali  Khan  and  Zohra  and  was 
childless  at  the  time  ol  the  death  of  her  hus- 
band died  ab  Karbala  in  191G. 

tHidayat  Ali  Khan  married  Fateh  Ah 
Khan's  daughter. 


and  became  attached  to  the  British  auth- 
orities When  the  subsequent  insurrec- 
tion deprived  Shah  Shuja  of  his  throne 
and  disasters  which  are  well-known  over- 
took the  British  forces,  Ali  Riza  Khan 
remained  faithful  to  his  allegiance.  He 
made  every  effort  to  assist  the  British 
captives  and  enabled  some  to  effect  their 
escape.  When  the  British  forces  retired 
to  India,  Ali  Baza  Khan  accompanied 
them.  His  allegiance  to  the  British 
resulted  in  the  confiscation  of  the  whole 
of  his  property  in  Afghanistan.  After 
his  arrival  in  India  he  performed  signal 
services  for  the  British  Government.  He 
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raised  armel  forces  for  them,  and  him- 
self commanded  them.  He  fought  on  the 
Bide  of  the  British  at  Mudki,  Ferozeshah, 
and  Sobraon  and  in  1857  he  raised  at  his 
own  expense  a  troop  of  cavalry  which 
became  embodied  in  "Hodson's  Horse." 
His  youngest  brother  Muhammad  Taki 
Khan  was  killed  in  1858  fighting  for  the 
British.  Another  brother  Muhammad 
Baza  Khan  was  distinguished  by  his 
exceptional  gallantry.  As  a  reward  for 
his  eminent  services  Sardar  Ali  Baza 
Khan  was  granted  a  pension  of  Bs  800  a 
month,  and  was  awarded  a  con- 
fiscated estate  in  Oudh.  This  estate  is 
described  in  the  Lists  attached  to  Act 
1  of  1869  as  the  estate  of  Nawabganj  in 
the  Bahraioh  District.  Sardar  Ali  Baza 
Khan  was  created  a  Nawab.  He  died 
in  1865.  By  an  oversight — not  unusual 
to  those  who  are  acquainted  with  the 
proceedings  of  the  period — his  name  was 
entered  after  his  death  in  the  Lists  pre- 
pared in  accordance  with  the  provisions 
of  Act  1  of  1869.  It  is  entered  at 
No.  161  in  List  1  and  No.  39  in  List  5. 
The  grant  of  Nawabganj  was  thus  ac- 
cording to  S.  8,  Act  1  of  1869,  a,  grant 
to  a  grantee,  declaring  that  the  intestate 
succession  to  the  estate  should  thereafter 
be  regulated  by  the  rule  of  primogeni- 
ture On  the  death  of  Nawab  Ali  Baza 
Khan  on  24bh  June  1865,  he  was  suc- 
ceeded by  his  eldest  son  Nawazish  Ali 
Khan  Nawab  Nawazish  Ali  Khan  at- 
tained great  distinction.  Ho  was  created 
a  Nawab.  Like  his  father  he  resided 
continuously  in  the  Punjab.  He  became 
an  Honorary  Assistant  Commissioner 
and  President  of  the  Lahore  Municipal 
Committee.  In  1835  he  was  created  n 
Companion  of  the  Indian  Empire  and 
in  1888  he  was  created  a  Knight  of  the 
same  order.  He  became  also  an  addi- 
tional member  of  the  Legislative 
Council. 

Here  the  history  may  be  continued 
in  greater  detail.  It  has  already  been 
stated  that  a  pension  of  Bs.  800  a  month 
had  been  conferred  by  Government  on 
Nawab  Ali  Baza  Khan.  On  the  death 
of  the  latter  the  authorities  gave  in  lieu 
a  pension  cf  Bs.  200  a  month  for  life  to 
each  of  the  widows  of  Nawab  Ali  Baza 
Khan.  Before  1866  one  of  the  widows 
bad  died.  Ex.  CA-35  shows  that  the 
Government  of  India  in  that  year  had 
considered  the  advisability  of  giving 
in  lieu  (provided  the  surviving  widow 

1929  0/63  &  64 


Mb.  Khadija  Begam  consented  to  forego 
her  pension)  a  grant  of  the  land  in  the 
Lahore  District,  not  to  be  held  by  the- 
lady  but  to  be  held  by  the  members  of 
the  family,  from  the  income  of  which 
grant  the  lady  could  be  supported.  Ex. 
CA-35  is  a  translation  of  the  vernacular 
order  from  the  Deputy  Commissioner 
of  Lahore  dated  10th  August  1866,. 
asking  that  the  lady  should  be  approa- 
ched and  her  consent  obtained,  if  pos- 
sible, to  such  an  arrangement  and  that 
the  senior  male  members  of  the  family 
should  be  asked  to  state  their  views  as 
to  the  form  which  the  grant  should  take. 
Ex.  C A- 36  is  a  report  of  the  Tahsildar 
dated  27th  August  1866  in  which  it  is 
stated  that  the  lady  had  consented,  and 
that  the  family  had  put  up  proposals 
as  to  the  form  which  the  grant  should 
take. 

It  appears  from  a  decision  of  the 
Deputy  Commissioner  of  Lahore  in. 
mutation  proceedings  (Ex.  7  dated  9th 
March  1925)  that  on  23rd  August  1866, 
the  three  senior  members  of  the  family 
Nawazish  Ali  Khan,  Nasir  Ali  Khan 
and  Nisar  Ali  Khan  signed  a  joint  verna- 
cular document,  in  which  they  asked 
that  the  grant  in  question  should  be- 
mad e  in  the  following  form.  Three 
successive  estates  for  life  were  to  be* 
created  ;  the  first  in  favour  of  Nawazish 
Ali  Khan,  the  second  in  favour  of  the 
second  brother  Nasir  Ali  Khan  and  the* 
third  in  favour  of  the  third  brother 
Nisar  AH  Khan.  On  the  termination 
of  the  life  estates  the  three  brothers 
desired  that  a,  series  of  life  osl.  dcs. 
should  continue  to  be  given  to  a  person 
appointed  by  the  surviving  members  of 
the  family  themselves.  This  document 
is  quoted  in  the  decision  in  question. 
It  has  not  been  brought  on  the  record 
of  this  case  but  the  learned  counsel 
agreed  to  its  acceptance  in  this  Court 
for  the  purpose  of  explaining  how  the 
grant  came  into  being. 

After  certain  other  preliminaries  with 
which  I  am  not  concerned  the  actual  grant 
was  made.  The  terms  were  not  in  exact 
accord  with  the  desires  of  the  members 
of  the  family.  This  grant  (which  is  in 
English)  is  Ex  A-13  dated  9th  May 
]  868.  The  property  —  the  subject  of 
the  grant — was  2753  acres  (more  or  less) 
in  what  was  known  as  "  Rakh  Khamba  " 
in  the  Lahore  District.  A  "  Rakh 
Khamba  "  in  the  Punjab  in  a  tract  foi 


498  Oudh 


NISAH  ALI  KHAN  v.  MD.  ALT  KHAN  (Stuart,  0.  J.) 


1929 


the  moat  part  of  reolaimable  forest  aad 
jangle  land.  At  the  time  that  the  grant 
wag  given  the  property  granted  was  of 
value  sufficient  to  provide  for  the  main- 
tenance of  Khadija  Begam  with  some 
surplus.  In  the  last  forty  years  this 
grant  has  become  of  considerable  value, 
and  the  present  income  is  stated  to  us 
to  be  as  much  as  Bs.  1,00,000.  The 
deed  is  on  the  record.  It  may  be  des- 
cribed shortly  as  follows-  Nawab 
Nawazish  Ali  Khan  was  to  hold  the 
estate  for  life.  On  his  death  it  was  to 
devolve  on  his  brother  Nasir  Ali  Khan, 
and  on  Naair  Ali  Khan's  death  it  was  to 
devolve  on  Nisar  Ali  Khan.  If  one 
brother  predeceased  the  other  the  sur- 
vivor would  take  the  grant.  There  can 
be  no  doubt  that  it  commenced  thus 
Tvifch  three  life  estates.  The  Grown  dis- 
posed of  the  remainder  in  the  following 
manner.  On  the  death  of  the  last  sur- 
vivor it  was  directed  that  : 
"  the  said  estate  shall  go  and  belong  to 
whichever  of  the  lawful  male  heirs  of  the 
said  Nawab  All  Raza  Khan  shall  be  chosen 
by  the  said  male  heirs  as  the  fittest  person 
to  succeed  to  the  said  estate,  his  heirs  and 
•uooesBors,  It  is  thus  clear  that  on  the 
termination  of  tho  life  estates  a  heritable 
estate  was  to  be  created." 
The  deed  continued  : 

11  In  the  event  of  the  said  male  heirs  being 
unable  to  agree  within  a  reasonable  time  then 
co  such  one  ot  tho  lawful  heirs  of  the  said 
Nawab  Ali  Raza  Khan  as  His  Honour  the 
Lieutenant-Governor  may  consider  fittest  to 
iuooeed  to  tho  said  estate,  his  heirs  and 
successors." 

There  is  little  room  for  controversy 
here.  On  the  termination  of  the  life- 
estates,  the  surviving  heirs  were  directed 
to  choose  out  of  their  own  body  the  heir 
whom  they  considered  the  fittest  person 
to  succeed,  «nd  to  such  person  was 
granted  a  heritable  estate  If  the  heirs 
did  not  choose  such  a  person  within  a 
reasonable  time,  the  Lieutenant-Gover- 
nor of  the  Punjab  wag  directed  himself 
to  appoint  such  a  person  and  such  person 
would  obtain  a  heritable  estate.  The 
estate  thus  created  was  not,  however,  an 
absolute  estate  for  the  deed  laid  down 
afterwards : 

"  No  transfer  of  proprietary  rights  in  the 
said  estate  will  bo  valid  until  it  shall  have 
received  the  sanction  of  His  Honour,  the 
Lieutenant  Governor  and  shall  have  been 
duly  registered." 

There  were  other  conditions.  The 
holder  was  at  all  time  required  to  make 
due  provision  for  the  maintenance  of 
the  family  of  Nawab  Ali  Baza  Khan. 


It  was  explicitly  laid  down,  that  provi- 
sion should  be  made  for  the  mainten- 
ance of  ?dt.  Khadija  Begam  and  the 
Local  Government  reserved  to  itself  the 
right  to  fix  the  amount  of  maintenance 
and  to  require  the  holder  to  set  aside  a 
specific  sum  from  the  income  to  provide 
the  requisite  amount.  Further  it  was 
laid  down  that  the  holder  should,  if 
required,  be  bound  to  furnish  twenty- 
five  troopers  for  the  service  of  the  Go- 
vernment. There  are  other  conditions 
which  are  immaterial.  The  property 
described  in  this  grant  was  afterwards 
called  the  Ali  Razabad  property  and  I 
shall  in  future  refer  to  it  under  the 
latter  name.  The  legality  of  the  dis- 
position in  the  Ali  Rizabad  property 
cannot  be  called  in  question  in  view  of 
the  provisions  of  the  Crown  Grants  Act 
(Act  15  of  1895).  We  have  here  to  give 
effect  to  the  grant. 

There  are  two  more  grants  to  be  con- 
sidered. The  first  of  these  is  what  is 
referred  to  in  the  judgment  as  the 
seoond  Rakh  Khamba,  grant.  The  deed 
will  be  found  in  Ex,  11,  dated  23rd 
September  187L.  This  is  a  grant  of  207 
acres  also  in  Rakh  Khamba,  in  the  Lahore 
District.  This  is  a  grant  giving  full 
proprietary  title  to  Nawab  Nawazish  Ali 
Khan  alone.  This  property  is  known 
as  the  Khalikabad  property,  and  I  shall 
refer  to  it  under  that  name  in  future 
On  17th  June  1892  Nawab  Nasir  Ali 
Khan  made  this  grant  the  subject  of  a 
wakf  under  Ex.  4.  The  remaining  grant 
waa  a  grant  of  what  was  known  at  first 
as  the  Juliana  property,  but  what  is 
now  known  as  the  Musallo.  property.  I 
shall  call  it  in  future  the  Musalla  pro- 
perty. This  grant  was  made  by  the 
Grown  on  25th  June  1886.  The  deed  is 
Ex.  12.  It  is  a  grant  of  1126  acres  in 
the  Lahore  District  and  confers  full 
proprietary  right  on  Na.v7a.zish  Ali 
Khan.  This  suit  relates  in  the  main  to 
the  four  properties  already  enumerated: 

(1)  The  Nawabganj    property  in  Oudh 
now  called  Nawabga.nj-Aliab.id. 

(2)  The    Ali     Razabad     property    in 
Lahore 

(3)  The  Kali  k  a  bad  property  in  Lahore. 

(4)  The  Musalla  property  in  Lahore. 
After  this  digression   I  return    to    the 

history  of  the  family.  It  has  already 
been  mentioned  that  Nawazish  Ali  Khan 
had  two  brothers  This  seoond  brother 
Nasir  Ali  Khin  entered  Government 
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service  ia  the  Punjab  as  an  Extra  Assis- 
tant Commissioner.  He  retired  in  1888, 
being  then  about  the  age  of  fifty-five, 
having  attained  the  position  of  what  was 
then  known  as  a  District  Judge.  The 
duties  of  a  District  Judge,  as  he  then 
was,  in  the  Punjab  corresponded  in  the 
main  with  the  duties  of  what  is  known 
as  a  Subordinate  Judge  in  the  United 
Provinces.  The  next  brother  Nisar  Ali 
Khan  tasided  in  Oudh  and  looked  after 
the  Niwabganj-Aliabad  estate.  He  died 
in  1878.  Sir  Nawazish  Ali  Khan  left 
India  in  1889.  He  went  to  Europe, 
where  he  resided  for  some  time,  and  on 
his  return  from  Europe  did  not  come  back 
to  India  He  proceeded  from  Europe  to 
Karbala  where  he  died  in  1890.  He  had 
executed  on  14th  February  1882  a  re- 
gistered will  (Ex.  1)  under  the  terms  of 
which  he  appointed  his  brother  Nasir 
Ali  Khan  his  successor  in  respect  of  the 
Nawabganj-Aliabad  property  in  Oudh. 
We  are  not  concerned  with  the  construc- 
tion of  this  will,  as  both  parties  are  ag- 
reed for  the  purposes  of  this  case  that  ib 
conferred  an  absolute  estate  on  Nasir 
Ali  Khan. 

Ib  is  to  be  noted  bhab  ab  bhe  time 
this  will  was  executed  Hidayab  Ali  Khan 
who  was  born  in  187,8,  was  a  boy  of  four 
years  old.  No  provision  is  made  in  this 
will  by  the  testator  for  his  only  son.  It 
was  further  sob  up  that  before  Sir  Na- 
wazish Ali  Khan  proceeded  bo  Europe, 
he  made  an  oral  gift  of  all  his  properties 
other  than  the  Nawabganj-Ahabad  pro- 
perty to  Nasir  Ah  Khan.  The  learned 
trial  Judge  has  found  against  this  oral 
gift,  bub  on  the  evidence  I  dm  unable 
bo  agree  with  his  conclusion  I  find  on 
the  evidence  bhab  bhe  or,il  gift  was  made. 
On  bhe  deabh  of  Sir  Nawazish  Ali  Khan, 
Nasir  Ali  Khan  succeeded  bo  all  bhe 
.four  properties  mentioned.  I  have  re- 
ferred to  Sirdar  All  Raza  Khan  and  Sir 
Nawazish  Ali  Khan  as  Nawabs.  Ap- 
.pirenbly  bhey  had  obbained  the  bible  of 
Nawab  bub  ib  is  nob  clear  how  bhey  had 
obbained  it.  On  1st  January  1892  Nasir 
Ali  Khan  was  created  a  heredibary 
Nawab  by  bhe  Viceroy  Lord  Lansdowne. 
Under  bhe  provisions  of  Ex.  A- 39  a 
eanad  was  granted  to  him.  As  ohis 
creation  has  a  bearing  upon  the  sub- 
sequent history  of  the  case  I  give  it 
.in  fall: 

11  Having  regard  to  the  memory  of   Nawab 
,Ah  Razaj  Khan,    your    father,    and  of'Nawab 


Sir  Nawaziah  Ali  Khan,  K.  C.  I,  E.  your 
brother,  and  their  loyal  aervioea,  I  confer 
upon  you  by  this  sanad  the  title  of  Nawab." 

11  This  title  will  henceforth  be  hereditary 
In  your  family,  and  will  descend  to  the  fittest 
member  of  the  family  by  the  same  rule  as 
that  by  whioh  the  estates  devolve  according 
to  your  family  custom,  provided  that  auoh 
member  shall  on  each  devolution  of  the  title 
be  formally  approved  of  by  the  Viceroy  and 
Governor- General  of  India  aa  a  deserving  re* 
preaentative  of  the  family,  and  the  said  title 
shall  not  descend  bo  him  until  such  approval 
has  been  accorded." 

On  15th  July  1896  Nawab  Nasir  AH 
Khan  while  residing  in  Lahore  at  i 
house  in  the  Empress  Road  executed 
two  wills  Ex.  2  and  Ex,  3.  Both  these 
wills  were  registered.  On  19bh  Novem- 
ber 1896  Nawab  Nasir  Ali  Khan  died  La 
Lahore.  He  was  buried  bhe  a  A  me  day 
His  death  was  reported  for  bhe  purpose 
of  mutation  proceedings  ia  one  iasbaaoa 
oa  bhe  following  day.  On  2 1st  Novem- 
ber 1896  bwo  ceremonies  book  place  in 
bhe  family  residence,  bhe  Mubarak  Ha- 
veli-ab  Lahore.  In  the  morning  bhere 
was  held  what  is  known  as  the  Soern 
ceremony.  The  family  are  Shia  Muham- 
madans  governed  by  the  Imamia  law 
Amongst  Shia  Muhammadans  ib  ia  oua- 
tomary  bo  hold  a  ceremony  in  comme- 
moration of  bhe  death  of  one  of  their 
number  on  bhe  Soein,  that  is  to  say,  bhe 
bhird  day  afber  bhe  death.  The  Soeui 
ceremony  was  held  in  bhe  morning.  Iv 
bhe  af  bernoon  was  held  a  ceremony  knowu 
as  the  Dastarbandi,  which  means  bhe 
tying  of  the  burbiin  ceremony,  bha 
nature  of  this  ceremony  ibs  significance, 
and  its  legal  effect  are  amongst  the 
most  controversial  questions  in  theso 
appeals.  I  here  note  bhab  it  is  accepted 
by  both  sides  bhab  such  a  cerejaony  was 
held.  Nawab  Fabeh  Ali  Khan  suooea- 
ded  bo  bhe  whole  of  the  property  owned 
and  possessed  by  his  unole  Nawab  Naair 
Ali  Khan  bo  bhe  exclusion  of  Naair  Ati 
Khan's  owu  son,  bhe  present  plaintiff, 
and  bo  the  exclusion  of  Nawab  Fatah 
Ali  Khan's  elder  brother  Barkab  Ah 
Khan.  These  facts  are  admitted  The 
nature  of  his  title  is  in  question  but  bha 
fact  that  he  succeeded  to  possession  and 
enjoyment  is  accepted  on  both  sides.  Eb 
has  already  been  mentioned  in  the  pedi- 
gree that  Nawab  Fat  eh  Ali  Khan  had 
married  Zohra  Begam  the  daughter  of 
Nawab  Nasir  Ali  Khan.  At  the  time 
of  Nawab  Nasir  Ali  Khan's  death  ha 
had  no  son  by  Zohra  Begam.  .  He 
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obtained  a  son  from  Zohra  Beg  am.  This 
point,  as  will  be  seen  later,  is  of  impor- 
tance. On  6th  July  1897  the  Assistant 
Secretary  to  the  Government  of  India, 
Foreign  Department,  addressed  the  Chief 
Secretary  of  the  Punjab  Government  in 
a  communication  a  copy  of  which  is 
Ex.  A-22.  I  quote  this  in  full: 

"  I  am  directed  to  acknowledge  tho  receipt 
of  your  letter  No.  238,  dated  20th  April  1897 
reporting  that  Fatah  Ah  Khan  haa  succeeded 
to  the  eitafca  of  his  uncle,  the  late  Nawab 
Naair  Ali  Khan  and  has  been  recognized  by 
the  Liaubenanb  Governor  of  the  Punjab  aa 
head  of  the  family. 

2,  His  Excellency  bha  Viceroy  and  Gover- 
nor-General formally  approves  of  Fateh  AH 
Khan,  as  a  deserving  representative  of  the 
family.  The  title  of  Nawab  consequently 
descends  to  him  in  accordance  with  the  terms 
of  the  aanad  granted  to  tho  late  Nawab  on 
1st  January  1892." 

Fateh  Ali  Khan  was  thus  recognized 
by  the  Punjab  Government  as  head  of 
the  family.  Although  he  was  nob  the 
rldest  member,  and  although  he  was  not 
the  son  of  the  last  holder,  the  hereditary 
title  of  Nawab  which  bad  been  conferred 
on  Nasir  Ali  Khan  and  his  successors 
was  conferred  on  him.  After  certain 
attempts  on  the  part  of  Barkat  Ali  Khan, 
Fateh  Ali  Khan's  elder  brother,  to  ob- 
tain more  favourable  treatment  these  at- 
tempts will  be  referred  to  again  :  Nawab 
Fateh  Ali  Khan  was  accepted  as  in  pos- 
session and  enjoyment  of  Navvabganj- 
Aliabacl,  Ah  Kazibad  and  Musalla  pro- 
perties and  as  mutawalli  of  the  Khalika- 
bad  property.  It  is  admitted  that  up  till 
at  any  rate  1898  or  1899  his  relations 
with  the  present  plaintiff  were  cordial. 
He  does  not  appear  to  have  granted  the 
plaintiff  any  fixed  allowance  out  in  its 
place  it  appears  that  he  allowed  tho 
plaintiff  to  draw  such  sums  as  he  re- 
quired from  the  family  treasury.  On 
7th  March  1898,  Nawab  Fateh  Ali  Khan 
then  intending  to  leave  India,  executed 
FJ*.  116  a  general  power-of-attorney  in 
favour  of  the  plaintiff  It  was  under 
this  general  power-of  attorney  that  the 
plaintiff  made  the  statements  Ex.  117 
dated  17th  August  1898  and  Ex,  118 
dated  1st  September  1898  before  the 
revenue  authorities. 

ID  1898  or  1899  occurred  an  event 
which  haa  been  largely  responsible  for 
the  unfortunate  acerbity  of  feeling  which 
has  tinged  the  subsequent  conduct  of  the 
parties.  Nawab  Fateh  Ali  Khan  mar- 
ried again.  It  appears  that  subsequently 
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he  contracted  a  fourth  marriage.  The 
details  of  the  marriages  are  unimportant. 
The  important  facts  are  that  in  1901  a 
son  was  born  to  him,  Zohra  Beg  am  still 
remaining  childless,  and  since  then 
three  other  sons  have  been  born  to  him. 
It  is  common  to  the  parties  that  after 
the  birth  of  these  sons  Nawab  Fateh  All 
Khan  curtailed  the  plaintiff's  expendi- 
ture and  also  that  he  commenced  to 
make  dispositions  out  of  the  income  of 
his  property  in  favour  of  his  children. 
The  plaintiff  and  he  became  estranged, 
and  the  plaintiff  admittedly  commenced 
to  borrow  money  and  incur  debts  We 
find  that  on  Bth  October  1905  Nawab 
Fateh  Ali  Khan  issued  a  notice 
(Ex.  A-30)  warning  the  public  that  he- 
would  not  be  responsible  for  any  debts 
contracted  without  his  written  authority. 
Nawab  Fateh  Ali  Khan  did  not  reside  in 
the  family  house — the  Mubarak  Haveli. 
In  1906  he  was  living  in  a  house  known - 
as  the  Sabz  Kothi  (Green  House)  The 
plaintiff  resided  there  with  him.  That 
year  the  plaintiff  left  the  Nawab's  house, 
and  took  'ip  his  residence  in  another 
house  in  tho  Empress  Road,  Lahore. 
They  never  resided  together  again  The 
pliintitf  continued  to  incur  debts.  In 
Christmas  1910  three  leading  gentlemen 
of  the  Punjab,  Nawab  Sir  Khuda  Bakhsh 
Khan,  Raj*  Hari  Kisban  Kaul  a-nd  Ifti- 
khar  Uddin  waited  on  Nawab  Fateh  Ali 
Khan  and  asked  permission  to  lay  before 
him  the  hardships  of  the  plaintiff. 

The  fact  is  clear  from  a  portion  of  tho 
Nawab'a  letter  to  Mr.  Humphreys,  the 
Deputy  Commissioner  of  Lahore 
(Ex.  A-37),  dated  30th  January  19L3. 
Nawab  Fateh  Ali  Khan  refused  to  discusa 
the  question  with  these  gentlemen,  but 
later  on  called  on  Mr.  Butler  (now  Sir 
Montague  Butler)  who  was  then  Deputy 
Commissioner  of  Lahore  and  stated  the 
case  to  him.  On  10th  January  1911 
Nawab  Fateh  Ali  Khan  appears  to  have 
communicated  with  Sir  Louis  Dane,  tho 
Lieutenant  Governor  of  the  Punjab,  and 
asked  Sir  Louis  Dane  to  arrange  certain 
differences.  Unfortunately  a  copy  of  the 
letter  is  not  on  the  record,  but  the  fact 
is  admitted  by  the  learned  counsel  for 
the  parties  and  is  clear  from  Ex.  CA-161 
a  letter  of  24th  January  1911  written  by 
Nawab  Fateh  Ali  Khan  to  Col.  Parsons, 
the  then  Commissioner  of  Lahore.  This 
gentleman  is  now  dead.  There  is  on  the 
record  an  official  note  of  Sir  Louis  Dane* 
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dated  9th  April  1911  (Ex.  A-35).  Oa 
30th  August  1911  a  preoia  of  fa^ts  was 
submitted  on  behalf  of  Nawab  Fateh  All 
Khan  to  Sir  Louis  Dane.  This  is  Ex.  152. 
Oa  18th  August  191^  Sir  Louis  Dane 
issued  an  award  (Ex.  A-78).  This  award 
fixed  an  allowance  for  the  plaintiff  to  be 
paid  by  Nawab  Fateh  Ali  Khan  and  pro- 
vided for  the  payment  oE  the  plaintiff's 
debts  by  Nawab  Fateh  Ali  Khan. 
Nawab'Fateh  Ali  Khan  clearly  did  not 
agree  to  accept  this  award.  This  is 
shown  by  his  letter  Ex.  A-36  dated  9th 
November  1912  sent  to  Sir  Louis  Dane. 

On  8th  January  1913  Mr.  Humphreys, 
the'then  Deputy  Commissioner  of  Lahore 
(thin    gentleman    is    now  dead)  wrote  to 
Nawab  Fatoh    Ali    Khan.     The  letter  is 
not  on  the  record  but    is    referred    to    in 
Nawab  Fateh  Ali  Khan's  reply  to    which 
we    have    already      referred    (Ex.  A-37) 
dated  30th    January    19L3.     What  hap- 
pened  afterwards  can  be  discovered  from 
a  letter  (Ex.    A  36)     written  by     Nawab 
Fateh    Ali    Khan    to   Mr.    Humphreys. 
This  is  dated    14th  March    1913      From 
this  it  appears  that  Sir  Louis    Dane  took 
strong    exception     to    Nawab  Fateh    Ali 
Khan  refusing  to  accept  his  decision,  and 
that  he  directed  Mr.  Humphreys    to    in- 
form  Nawab    Fateh  Ali    Khan    thab  in 
consequence    of    his    attitude,  Sir  Louis 
Dane  refused  to   see    Nawab   Fateh    Ali 
Khan,  and  that  Sir  Louis    Dane  ordered 
that  neither  the  Commissioner  of  Lahore 
nor  the  Deputy  Commissioner  of  Lahore 
-were    to    receive    him    in   their  houses. 
'Nawab    Fateh     Ali   Khan    then    wrote 
Ex.  A-38,  in  which,  while  still    refusing 
to    accept    any   determination   as  to  the 
succession  to  his  property,  he  agreed    to 
pay  off  the  plaintiff's  debts  to  the  extent 
of    Rs.  36,000  and    to  pay  him  in  future 
An    allowance    of    Rs.   1,600    a   month. 
From  this  date  to   the  date  of  Sir   Fateh 
.Ali  Khan's  death  28th  October  1923    the 
relations  between  him  and    the  plaintiff 
were  clearly  never  cordial,  although  they 
appeared    in   public    together  on  certain 
.occasions      The  history  of  the    interven- 
ing   year   is   more  or  less  controversial. 
But  certain  facts  stand  out  clearly  which 
may    be    mentioned    now.      Nawab   Sir 
Fateh  Ali  Khan  followed    his    predeces- 
sors in  a  oareer  of   public   activities.     In 
1897  he  was  nominated  a  member   of  the 
Legislative  Council.     In    1902    he    pro- 
oeeded  to  England  as  one  of   the   repre- 
sentatives of    the    Punjab  at  the  time  of 


the  Coronation  of  his  Majesty  King 
Edward  VII. 

In  1903  ho  was  an  official  guest  at  the 
Delhi  Durbar,  and  was  created  a  Com- 
panion of  the  Indian  Empire.  In  1904 
he  became  an  additional  member  of  the 
Governor-General's  Legislative  Council. 
In  1921  he  was  advanced  to  the  dignity 
of  a  Knight  of  the  Order  of  the  Indian 
Empire.  It  is  admitted  that  he  took  u. 
leading  part  in  public  and  religious 
matters  and  was  a  strong  adherent  to 
his  own  side.  Such  men  make  many 
friends  and  many  enemies.  In  a  variety 
of  public  matters  such  as  elections  he 
was  an  adherent  of  one  candidate.  It  is 
noticeable  that  the  plaintiff,  who  .ilso  ia 
a  man  who  has  taken  part  in  public  life, 
was  frequently  on  the  other  side  to  that 
taken  by  Sir  Fatoh  Ali  Khan  The 
plaintiff  lias  also  attained  a  considerable 
position.  He  is  an  Honorary  Magistrate. 
In  1910  he  became  a  Khan  Bahadur. 
He  was  Vice-President  of  the  Chiefs 
Association  of  the  Punjab  and  President 
of  the  Anjuman  I  si  ami  a  of  the  Punjab. 
For  many  years  he  had  been  ,1  member 
of  the  Municipal  Board,  Lahore,  and  has 
been  its  Vioe-Presidonfc  for  18  years.  In 
1921  the  same  year  when  Nawab  Fateh 
Ali  Khan  obtained  this  Knight  Com- 
panionship of  the  Indian  Empire,  the 
plaintiff  was  cieated  a  Companion  of  the 
order  of  Star  of  India.  It  is  necessary 
to  state  these  facts  here  to  prepare  the 
way  for  the  subsequent  discussions  of  the 
evidence  in  the  oa.se.  The  statement  of 
the  facts  is  now  nearing  conclusion.  Sir 
Fateh  Ali  Khan  died  on  28th  Octo- 
ber 1923. 

After  the  death  of  Sir  Fateh  Ali 
Khan  the  plaintiff  at*  onoe  claimed  suc- 
cession to  the  properties.  Sir  Fateh  Ali 
Khan's  eldest  son  Sardar  Nisar  Ali  Khan 
opposed  this  claim.  The  first  contest 
was  (as  is  usual)  in  the  revenue  Courts 
to  obtain  recognition  as  a  person  entitled 
to  engage  for  the  land  revenue  or  as  a 
person  entitled  as  a  grantee.  In  the  Pun- 
jab revenue  Courts  the  plaintiff  was 
successful.  In  the  Bahraich  revenue 
Court  the  defendant  was  successful.  As 
the  revenue  Courts  refused  to  give  the 
plaintiff  possession  the  plain  till'  has  been 
obliged  to  file  the  suit  out  of  which  the 
present  appeals  proceed.  The  possession 
in  no  circumstances  has  been  actual  pos- 
session. It  has  only  been  constructive 
possession.  The  plaintiff's  suit  has  beei 
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decreed  by  the  learned  trial  Judge  almost 
in  entire  by. 

I  now  proceed  to  the  questions  in- 
volved in  these  appeals.  As  has  already 
bee  a  stated,  on  the  death  of  Sir  Nawazish 
•Ali  Khan  in  1890  his  brother  Nawab 
Nasir  Ali  Khan,  the  father  of  the  present 
plaintiff,  succeeded  to  all  the  properties 
owned  and  possessed  by  his  elder  bro- 
ther. He  succeeded  to  the  Nawabganj- 
Aliabad  estate  in  this  province  according 
to  the  terms  of  the  will  Ex.  1.  It  is 
agreed  between  the  parties  that  under 
the  terms  of  this  deed  he  obtained  a  full 
estate.  He  succeeded  to  the  Ali  Razabad 
property  as  the  holder  of  the  second  life- 
estate  under  the  terms  of  Ex.  A-13  He 
succeeded  as  mutwalli  to  the  Khalikabad 
property  under  the  terms  of  the  deed  of 
wakf  Ex.  4.  With  regard  to  the  Musalla 
property  and  the  remaining  property 
the  plaintiff's  case  was  that  Nasir  Ali 
Khan  succeeded  under  an  oral  gift.  The 
learned  trial  Judge  has  found  against  the 
oral  gift  I  am,  however,  of  opinion  that 
the  oral  gift  is  established  and  I  find  ac- 
cordingly. I  base  my  finding  upon  the  fol- 
lowing facts.  There  is  admittedly  no 
written  transfer  from  Sir  Nawazish  Ali 
Khan  to  Nawab  Nasir  Ali  Khan  in  res- 
pect of  the  Punjab  property.  This  pro- 
perty is  not  covered  by  the  will  Ex-  1. 
But  we  have  it  as  a  fact  that  Nawab 
Nasir  Ali  Khan  did  succeed  to  that  pro- 
perty. It  appears  that  in  1884  the  Deputy 
Commissioner  of  Bahraioh  wrote  to  the 
Deputy  Commissioner  of  Lahore,  asking 
the  Deputy  Commissioner  of  Lahore  to 
ascertain  from  Nawab  Nawazish  Ali 
Khan  who  was  his  heir  and  successor  to 
the  Ali  Razabad  Taluqa.  It  waa  in  ac- 
cordance with  the  practice  of  the  period 
that  the  inquiry  was  made.  The  Deputy 
Commissioner  of  Lahore  wrote  to  Nawab 
Nawazish  Ali  Khan  'asking  him  for  the 
necessary  information.  There  is  on 
the  record  Nawab  Nawazish  Ali  Khan's 
reply  Ex  A-16  dated  15th  April  1834. 
He  replied  that  he  had  made  a  will  in 
1882,  declaring  his  brother  Nasir  Ah 
Khan  to  be  his  heir  and  successor.  The 
lettjer  concludes  with  the  following  words 
according  to  the  translation  : 

"Lab  it  also  be  mentioned  that  with  the 
•auction  of  the  Government  Nasir  Ah  Khan 
has  further  been  appointed  to  be  the  owner 
and  heir  after  me  of  the  Jagir  Muafl  held  in 
perpetuity  ae  well  ai  of  other  properties  of 
mine  in  the  Punjab." 


This  letter  is  sufficient  proof  of  a  gift 
and  as  (|he  gift  is  not  in  writing  it  can 
be  taken  to  be  an  oral  gift,  Under  th& 
Imatnia  Law  to  which  the  parties  are 
subject  a  gift  cannot  be  effected  without 
possession;  but  Ex  14  shows  that  posses- 
sion was  granted  in  Sir  Nawazish  Ali 
Khan's  lifetime  This  is  a  letter  to  the 
Tahsildar  of  Lahore  written  by  Sir  Naw- 
azish Ali  Khan  on  5th  April  1889,  before 
he  started  on  his  voyage  to  Europe.  In 
this  he  states  again,  that  all  his  Punjab 
property  has  been  transferred  to  Nasir 
Ali  Khan  and  directs  the  Tahsildar  to 
record  Nasir  Ali  Khan's  name  and  to 
put  him  in  possession.  Nasir  Ali  Khan 
was  put  in  possession  accordingly. 

I  now  come  to  the  construction  of  the 
wills  Exs.  2  and  3.  The  rules  of  con* 
struotion  of  wills  in  India  have  been  laid 
down  on  several  occasions  by  their  Lord- 
ships of  the  Judicial  Committee.  An 
attempt  to  discover  the  correct  construc- 
tion of  a  particular  testamentary  dis- 
position by  a  lengthy  search  through  a/ 
variety  of  decided  cases  English  and1 
Indian  was  not  approved  by  Lord  Maon- 
aughten  in  Norendra  Nath  Sircar  v. 
Kamal  Basini  Dasi  (l): 

"To  construe  one  will  by  reference  to  ex- 
pressions of  more  or  less  doubtful  import  to  be 
found  in  other  wills  is  for  the  moat  part  an 
unprofitable  exercise.  Happily  that  method  of 
interpretation  has  gone  out  of  fashion  in  this 
country,  To  extend  it  to  India  would  hardly 
be  desirable.  To  search  and  sift  the  heaps  of 
oases  on  wills  which  cumber  our  English  Law 
Reports,  in  order  to  understand  and  interpret 
wills  of  people  speaking  a  different  tongue, 
trained  in  different  habits  of  thought  and 
brought  up  under  different  conditions  of  life,, 
seems  almost  absurd." 

He  again  said  in  Bhagabati  Bar  many  & 
v.  Kali  Char  an  Singh,  (%): 

"It  19  uo  new  doctrine  that  rules  established 
in  English  Courts  for  construing  English 
documents  are  not  as  such  applicable  to  trans- 
actions between  natives  of  this  country. 
Rules  of  construction  are  rules  designed  to 
assist  in  ascertaining  intention,  and  the  ap- 
plicability of  many  such  rules  depends  upon 
the  habits  of  thought  and  modes  of  expression 
prevalent  amongst  those  to  whose  language 
they  are  applied.  English  rules  of  construc- 
tion have  grown  up  side  by  side  with  a  very 
special  law  of  property  and  a  very  artificial 
system  of  conveyancing,  and  the  success  of 
those  rules  in  giving  effect  to  the  real  inten- 
tion of  those  whose  language  they  are  used  to 
interpret  depends  not  more  upon  their  origi- 
nal fitness  for  that  purpose  than  upon  tho  fact 

11)  UtWbJ  adO»l."66d^a3~L"A."l8=FM.L  JT 
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that  English  documents  of  a  foimal  kind  are 
ordinarily  framed  with  a  knowledge  of  the 
very  rules  of  construction  which  are  after- 
wards applied  to  them.  It  is  a  very  serious 
thing  to  use  such  rules  in  interpreting  the 
instruments  of  Hindus,  who  view  most  trans- 
actions from  a  different  point,  think  different- 
ly, and  apeak  differently,  from  Englishmen, 
and  who  have  never  heard  of  the  rules  in 
question.11 

The  same  remarks  were  quoted  with 
approval  by  Lord  Parmoor  in  a  oompar- 
abivelt  recent  oa.se  Dinbai  v.  Nusser- 
wanji  Rustomji  (3)  in  reference  to  a  will 
made  by  a  Par  si  and  they  are  applicable 
equally  to  a  will  made  by  a  Shia 
Muhammad  an  governed  by  the  Imamia 
Law.  In  a  previous  decision  of  mine 
which  is  quoted  in  Jagmohan  Singh  v. 
Sheoraj  Kuar  (4).  I  stated  that  the 
actual  intention  of  the  testator  should  be 
sought  from  the  words  of  the  document 
keeping  in  mind  the  circumstances  in 
which  it  has  been  prepared,  and  I  shall 
endeavour  to  apply  those  principles  of 
construction  to  Ex.  2  and  Ex.  3.  The 
testator  Nawab  Nasir  All  Khan  was  a 
gentleman  of  position  and  of  culture. 
He  belonged  to  an  aristocratic  family. 
He  had  clearly  a  good  knowledge  of 
Urdu.  He  had  also  some  claims  to 
understand  the  law  as  he  had  been  an 
Extra  Assistant  Commissioner  in  the 
Punjab  and  had  retired  holding  the  office 
of  the  District  Judge.  But  both  the 
learned  counsel  have  informed  us  (al- 
though there  is  no  evidence  on  the 
record  in  this  respect)  that  he  did  not 
know  English  and  his  knowledge  of 
testamentary  law  can  be  best  illustrated 
by  the  fact  that,  as  will  be  seen  later, 
he  assumed  a  disposing  capacity  over 
certain  property  which  he  ought  to  have 
known  he  did  not  possess.  The  evidence  as 
to  how  he  came  to  make  these  wills  is 
unsatisfactory.  The  main  evidence  on 
this  point  is  that  of  the  plaintiff  him- 
self and  that  of  the  scribe  of  the  wills. 
The  plaintiff  was  P.  W.  29  and  the 
scribe  was  Abdul  Karim  P.  W,  31.  Some 
points  are  clear  enough  from  their  evi- 
dence. Nawab  Nasir  Ali  Khan  was  liv- 
ing in  the  house  in  Empress  Road  in 
which  the  plaintiff  now  lives,  and  it  was 
in  that  house  that  the  wills  were  written. 
On  14th  July  1896,  according  to  this 
evidence,  Nawab  Nasir  Ali  Khan  who 
had  previously  contemplated  making 

""(!)  A.  I.  R.  1923    P7aT311=a49  Oil."  1005=49 
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these  wills  sent  for  Abdul  Karim  and 
dictated  to  him  what  he  calls  a  draft  and 
what  presumably  were  two  drafts  as 
there  are  two  wills  which  varied  in 
terms.  It  is  agreed  that  Abdul  Karim 
did  not  suggest  the  drafts-  The  drafts 
were  the  unaided  composition  of  Nawab 
Nasir  Ali  Khan.  He  does  not  appear  to 
have  taken  any  legal  advice  and  he  does 
not  consult  Abdul  Karim  in  respect  to 
the  wording  of  the  dispositions  Abdul 
Karim  is  now  dead.  He  gave  evidence- 
in  1927  when  he  was  a  man  who,  accord- 
ing to  himself,  was  nearly  a  hundred 
years  of  age.  His  evidence  and  that  of 
the  plaintiff  can  be  accepted  as  to  the 
fact  that  Nawab  Nasir  Ali  Khan  dictated 
the  wills.  He  was  not  likely  in  any 
circumstances  to  have  consulted  Abdul 
Karim  who  was  a  Mukhtar  in  small 
practice  in  Lahore.  Abdul  Karim  was 
called  in  to  write  to  the  testator's  dicta- 
tion, because  he  was  one  of  the  numer- 
ous persons  who  oall  regularly  at  the 
house  of  an  important  man.  Another 
reason  miy  have  been  that  he  wrote  a> 
very  good  hand.  The  evidence  of  these- 
witnesses  as  to  how  these  drafts  were 
prepared  conflicts  with  the  internal  evi- 
dence afforded  by  the  contents  of  the 
wills  themselves.  The  witnesses  would 
have  it  that  Nawab  Nasir  Ali  Khan- 
dictated  the  contents  of  the  wills  with- 
out preparation  and  with  no  hesitation. 
From  their  evidence  it  would  appear  that 
he  dictated  them  as  a  man  would  dic- 
tate a  business  letter.  Abdul  Karim 
stated  that  the  Nawab  had  no  written 
documents  in  front  of  him.  He  added 
that  perhaps  he  had  some  sanads  in  front 
of  him  while  he  was  dictating-  Perhaps, 
he  had  one  or  two  books.  The  books 
were  about  the  Oudh  property  and  Bakb 
Khama  property. 

It  is  clear  to  me  (and  my  learned 
brother  agrees  with  me  upon  this 
point)  that  the  drafts  oould  not  pos- 
sibly have  been  prepared  in  this  way. 
I  hive  studied  the  wills  closely  and  have- 
read  them  many  times  It  is  apparent 
to  me  that  the  drafts  from  which  these, 
wills  were  prepared  were  based  upon 
a  draft  not  mentioned  in  which  the 
testator  had  copied  words  from  the  will 
of  Naw&zish  Ali  Khan  Ex.  1.  He  alter- 
ed  those  words,  but  he  was  using  those 
words  as  a  structure  upon  which  he 
based  his  own  wills  and  it  would  be 
practically  an  impossibility  that  anj 
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man  could  have  produced    suoh  an  excel- 
lent pieoa  of  Urdu  composition  if  he  had 
not    previously    worked  -it    out    in     the 
rough.     This  is,  I  believe,   what  happen- 
ed.   He  had  already   worked    out  in  the 
rough  what  he     intended    to    say  in  the 
two  wills  and  then   proceeded    to  dictate 
them  to   Abdul   Karim.     Abdul     Kirim 
then  took  away  the  drafts,  went  through 
them  and    brought  them    back  the   next 
day.     The   Nawab  examined    them    and 
finding  ,them   correct    (or   perhaps  after 
making  verbal    corrections  in  them)  gave 
them  back  to  Abdul  Karim    to  copy  fair. 
The    final  copies    are    Ex,    2   and  Ex.  3 
These  witnesses    have  shown    that    their 
evidence  is  not   reliable   in    itself  by  the 
fact  that  they  have  given    an  asoount    as 
to    how    these   wills    came    into    being 
which  cannot  be   correct    on    the    face  of 
the  wills    themselves.     This    is    not    to 
their  discredit.     They   were  deposing    to 
events    that   had    taken  place  more  than 
thirty    yexrs    before    and  their  memories 
oould  hardly  hive  been  trusted  on  details 
This,  however,  is  a  reason  for  not  accept- 
ing their  evidence  when  they  speak  as  to 
conversations  and    undertakings  given  by 
Fateh  Ali  Kban,  and  the    like.     My  find- 
ing as  to  this  portion  of    the  case  is  that 
it  is  proved  that  Nawab  Naair  Ali  Khan, 
a   man  of-  over  sixty,    of     considerable 
-ability,  with  a  slight    knowledge   of  law 
•which    was    more    likely    to    prove   an 
obstacle  than  an  assistance    to  him,  pre- 
pared himself  the  wills  which    he  execu- 
ted.    He  was   in    full    possession  of  his 
faculties,  and  was  clearly  doing    what  he 
desired  to  do.     I  find  that  he  had    before 
him  a  ad  was  using   as  a    model  the    will 
Ex.  1  mide  by    Nawazish   Ali    Khan    in 
his  favour  and  that    he    had    before  him 
the  disposition  of  the   Ali    Ba.za.bad  pro- 
perty which  had  been  made   after  he  had 
been   consulted,    and      which    embodied, 
{it  is  true    with    important     variations) 
a  scheme  of  inheritance  which  he  favour- 
ed.    The    similarity   in   the   two    wills 
Ex.  2   and   Ex     3   and  the  will  in  Ex.  1 
can    best     be    appreciated    by     a    com- 
parison   of  the     originals    and    not    the 
translations.     Whole  sentences   are    re- 
produced.    There  are,   it   is  true,  varia- 
tions.    I  have  directed  the  office  to  pre- 
pare  transliterations    in    Urdu    of     the 
three  wills  Exs.  1,    2   and   3   and  a  com- 
parison   of    the       transliterations    will 
assist.     I  now  come  to  the    wills    them- 
selves. 
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Exhibit  3  affects  the  Nawabganj- 
Aliabid  property  in  Oudh.  I  giva  the 
essential  particulars  eliminating  super- 
fluous words: 

"  I    am Naair  Ali    Khan.  ....  owner 

and  taluqdar  of  Nawabganj  Aliabad,  Bahraioh 
district  in  tho  province  of  Oudh.  Whereas 
this  borrowed  life  is  transitory,  therefore  con- 
sidering the  appointment  of  an  executor  (the 
word  "wasi"  moans  "  executor  "  and  does  not 
mean  '"legatee"  as  given  in  the  official  trans- 
lation) and  my  successor  a  mat  tor  of  neces- 
sity and  duty  1  do  heroby  affirm  in  writing 
thab  whereas  the  estate  comprising  Taluqdari 
Nawabganj-Ahabad  ....  with  all  property 
and  articles  movaable  and  immovable  and  all 
external  rights  and  rights  of  user  which  were 
givoa  to  rao  by  my  older  brothei  the  late  Sir 
Nawab  Haji  Nawmish  Ali  Khan  ....  by 
moans  of  a  registered  will  dated  «14th  Fe- 
bruary 1882  made  under-S.  11,  Act  1  of  1869, 
and  in  1889  tho  said  Nawab  Sahib  in  his  life- 
time having  got  this  above-mentioned  Taluq- 
dan  estate,  with  all  rights  and  interests  en- 
tared  in  my  name  made  me  like  himself  ownei 
without  any  ono  else's  partnership.  Ac- 
cordingly I  have  been  continuously  and  am 
still  in  possession  and  owner  of  this  very 
Taluqdari  estate  from  the  data  of  mutation 
till  today.  " 

11  Now,  under  8.11,  Act  1  of  1869,  A.  D.,  I  by 
means  of  th:s  will  do  hereby  appoint  Nawab 
Fatoh  Ah  Khan  son  of  ray  late  brother  Nawab 
Nisar  Ali  Khan  my  exooutor  and  successor  of 
all  this  Taluqdari  estate  with  all  the  rights 
and  interests  aforesaid  and  do  hereby  autho- 
rize the  legatee  that  whatever  Taluqdari 
powers  over  the  above  mentioned  Ilaka  and 
over  all  the  properties  moveablo  and  immov- 
able, 1  the  sjiid  declarant  have,  my  legatee,  to 
wit  Nawab  Fatoh  Ah  Khan,  after  my  life 
shall  have  like  myself  the  very  same  powers 
with  powers  of  possession  and  enjoyment  as 
owner  provided  he  ba  alive.  " 

Up  to  this  point  the  effective  portion 
of  the  will  is  strikingly  similar  to  the 
effective  portion  of  Ex  1.  We  have  the 
same  words  wohi  ikhtiarat  ba  kabzi- 
tasarrufe  malikana.  If  the  will  stop- 
ped here  it  would  be  difficult  to  arrive  at 
a  finding  that  it  did  not  give  an  absolute 
estate  to  Nasir  Ali  Khan.  It  is  true 
that  nowhere  does  the  testator  call  him 
his  heir.  He  does  not  use  the  word 
waris  in  describing  him.  It  is  true  that 
there  are  no  words  suoh  as  naslan  bad 
naslan,  generation  after  generation.  There 
is  no  express  devise  of  a  heritable  estate. 
There  is  nothing  to  indicate  explicitly 
that  there  is  a  power  of  transfer.  But 
the  statement  that  whatever  Taluqdari 
powers  the  testator  possesses  shall  be 
possessed  like  himself  by  Nasir  Ali 
Khan  would  go  far  to  indicate  that 
the  estate  was  absolute  Though  the 
word  malik  is  never  used,  there  is  a  re- 
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Terence  to  powers  of  possession  and  en- 
joy meat  as  owner.  But  when  it  is  re* 
membered  that  the  testator  was  taking 
large  portions  of  his  wording  from  Ex.  1 
the  use  of  particular  words  has  not  the 
same  significance  and  further  the  testator 
might  well  have  been  misled  as  to  the 
use  of  words  denoting  ownership  if  he 
possessed  a  translation  of  the  Govern- 
ment grant  Ex.  A-13.  Although  the 
deed  of?868(Ex.  A-13)  was  presumably 
prepared  by  a  Legal  Advisor  to  the  Go- 
vernment of  India  it  grants  what  on  the 
face  of  iu  is  a  life  estate  as  an  estate 

"Cor  fcha  term    of  his    life  in    full    proprietary 
right," 

Tho  difficulties  in  construing  Ex.  3  are 
rendered  the  less  by  the  subsequent  con- 
tents of  that  document.  Although  Nawab 
Nasir  Ali  Khun  cannot  be  considered  to 
have  had  any  clear  ideas  as  to  the  rules 
of  testa  men  tary  disposition  it  is  not  an 
unfair  presumption  that  he  would  have 
appreciated  the  impossibility  oE  devising 
full  proprietary  title  to  more  than  one 
devisee.  The  will  continues  : 

"Similarly  after  the  lifetime  of  the  legatee 
Nawab  Fateh  Ali  Khan,  my  eon  Nawab  Mu- 
hammad Ah  Khan  shall,  if  alivo,  bo  hia  suo- 
oeasor.  Ha  shall  also  have  tho  vary  same 
powers  as  have  bo  en  bestowed  upon  Nawab 
Fatah  Ali  Khan  by  means  of  this  deed  of 
will." 

Then  follows  the  third  provision  : 

"After  tho  lifetime  of  my  aon  Nawab  Mu- 
hammad Ali  Khan  Nawab  Hidayat  Ali  Khan, 
-son  of  fche  late  Sir  Nawab  Haji  Nawazish  AH 
Khan,  Ahull  be  hia  auooosaor  provided  he  be 
alive." 

We  now  come  to  the  fourth  provision. 
After  the  termination  of  these  three 
estates  the  testator  then  provides  for  the 
creation  of  a  fourth  estate  and  here  he 
was  clearly  considering  the  arrangements 
which  he  and  his  two  brothers  had  pro- 
posed to  Government  in  1868.  On  the 
termination  of  the  third  estate  he  laid 
down  : 

"After  all  these  three  successors  the  fit 
amongst  the  descendants  of  the  successors 
shall  succeed." 

But  here  he  added  something  that  had 
never  been  suggested  before. 

"The  last  legatee  shall  have  power  bo  nomi- 
nate as  hia  successor  any  one  whom  he  con- 
aidera  flt  from  amongst  the  descendants  of 
each  of  the  three  successors." 

Thus  there  was  not  to  be  selection  by 
•the  heirs  but  an  appointment  by  the  last 
holder  of  the  first  three  estates.  This  is 
how  he  provides  for  the  devolution  in 
avent  of  the  last  legatee  failing  to  make 


an  appointment.     He   here   goes    back  to 
the  original  plan  : 

"If  the  last  legatee  die  without  nominating 
a  successor  tho  male  descendanta  of  each  of 
the  three  successors  shall  have  power  bo  ap- 
point aa  successor  whomsoever  they  consider 
fit  and  superior  amongst  themselves," 

Next  Gomes  a  very  obscure  condition  : 

"The  lino  of  successors  shall  continue  ac- 
cording to  this  very  rule." 

Whether  this  means  that  the  next  suc- 
cessor should  have  power  to  appoint  and 
on  failure  there  should  be  a  selection  by 
the  heirs,  or  whether  it  means  that  after 
the  fourth  successor  there  should  invari- 
ably be  selection  by  the  remaining  heirs, 
I  have  iiot  to  determine  so  need  not  dis- 
cuss the  question.  Next  comes  a  clause 
to  provide  for  failure  to  select  which 
makes  the  same  provision  as  in  the  Ali 
Razabad  grant  : 

"In  the  event  of  disagreement  the  Govern- 
ment shall  have  power  to  appoint  a  successor 
any  one  amongst  the  descendants  of  each  of 
the  three  successors  whom  he  considers  the 
fittest. M 

This  is  the  will.     It  is  made  under  the 
provisions  of  S.  11,  Act  1  of  1869.     It  is 
urged  by  Sir  Tej  Bahadur   Sapru  on   be- 
half of  the  defendant  that    on    the  proper 
construction  this  will  gives   an   absolute 
estate  to   Fateh    Ali   Khan  with   an   at- 
tempt to  determine  succession   after   his 
death  which    is   void    on    the  ground   of 
repugnancy.     He  argues   that  the   words 
at  the  commencement  show  that   an  ab- 
solute estate  was  created,   and    that  any- 
thing following  is  an  attempt   to  restrict 
the  owner    of   the    absolute  estate   and 
divert  the   succession   in   a   manner  un- 
authorized by  law.     I  think  it  is  permis- 
sible in  the    circumstances  of   the   case 
first  to  read  the  will    without  paying  any 
attention  to   legal   rules  for    the  purpose 
only  of  seeking  the   testator's   intention. 
To  my  mind  the  intention  is   very   clear. 
Nawab  Nasir  Ali  Khan  had  in    his  mind 
as  his   main   intention  the  intention  of 
preserving   the   estate  intaot.     Although 
on  the   words  he    used  it    is    possible   to 
arrive  at  a  finding  that  the  holder   had  a 
power  of  transfer,  it  is    clear   to  me   that 
he  did  not  intend  any  holder  to  touch  the 
corpus  of    the   property.     The    whole   of 
the  will  read  together   convinces  me  that 
his    one    intention  was    to   preserve    the 
property  intact.     The  estate  waa   to   be 
considered  sacred.     It  was  never  to  dimi- 
nish.    It  was  to  continue  from  holder  to 
holder   and    never   to    be   less    than    tho 
estate  that  came  into  his  hands.     I    can- 
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nou  reooaaile  the  creation  of  three  exactly 
similar  estates  to  be  held  in  turn  by 
Fateh  Ali  Khan,  Muhammad  Ali  Khan 
and  Hidayat  Ali  Khan  as  compatible 
with  an  intention  to  grant  to  Fateh  Ali 
Khan  a  full  proprietary  estate  and  then 
divert  the  succession  firstly  to  Muham- 
mad Ali  Khan  and  secondly  to  Hidayat 
Ali  Khan 

Thus  it  appears  to  me  that  Fateh 
Ali  Khan  obtained  nothing  more  than  a 
limited  estate  which  terminated  with  his 
death  How  far  he  had  powers  of  trans- 
fer it  is  nob  necessary  for  me  to  decide. 
It  is  not  suggested  thab  he  over  made  any 
transfers.  But  the  estate  devised  to  him 
in  my  opinion  fell  far  short  of  an  abso- 
lute estate  It  was  a  limited  estate  It 
seems  academic  to  discuss  the  limitations 
beyond  the  main  limitation  that  it  termi- 
nated with  his  life.  This  being  the  case, 
tho  decision  of  this  portion  of  the  appeal 
can  proceed  in  the  following  manner. 
Either  the  disposition  was  only  effective 
to  convey  a  limited  estate  to  Fateh  Ali 
Khan,  and  tho  disposition  then  ceased  to 
be  effective  or  the  disposition  was  suffi- 
ciently effective  to  convey  a  similar 
limited  estate  to  the  plaintiff  It  is  of 
no  consequence  which  view  is  taken  for 
the  decision  of  this  portion  of  the  appeal, 
for  in  either  case,  the  plaintiff  has  be- 
come absolute  owner  of  Nawabganj-Alia- 
bad  on  the  death  of  Sir  Fateh  Ali  Khan. 
Hidayat  Ali  Khan  having  died  in  1925 
and  thus  having  predeceased  the  plain- 
tiii,  his  limited  estate  (if  it  ever  existed), 
has  disappeared.  In  whom  would  the 
remainder  vest  ?  According  to  the  terms 
of  the  will  the  remainder  never  vests 
The  line  of  succession  laid  down  by  the 
testator  is  obviously  one  to  which  Act  1 
of  1869  cannot  give  effect.  It  offends 
igainst  the  law  forbidding  perpetuities, 
[fc  creates  interests  in  person  unborn  and 
is  in  every  way  objectionable  The  re- 
mainder must  clearly  vest  in  Nasir 
Ali  Khan's  heir-at-law  Muhammad 
Ali  Khan  is  now  his  sole  heir-at- 
law  There  were  at  the  time  of 
Nasir  Ali  Khan's  death  three  heirs, 
his  widow  Fatima  Begam,  his  daughter 
Zohra  Begam  the  wife  of  Sir  Fateh  Ali 
Khan,  and  the  plaintiff.  The  widow 
being  a  childless  widow  was  under  the 
Imamia  law  entitled  to  no  share  in  the 
immovable  property.  But  apart  from 
that,  she  died  ID  1916.  Zohra  Begam 
died  in  1912.  Thus  Muhammad  Ali 


Khan  is  the  sole  heir-at-law.  It  is  un- 
necessary to  discuss  whether  in  addition 
to  being  sole  heir  under  the  Imamia  law 
he  is  also  sole  heir  under  the  rule  of 
primogeniture  by  virtue  of  the  retros- 
pective effect  of  Local  Act  3  of  1910  If 
he  obtained  a  limited  estate  on  Sir  Fateh 
Ali  Khan's  death  he  also  obtained  th& 
remainder,  and  thus  became  full  pro- 
prietor. If  the  disposition  became  in- 
operative on  Sir  Fateh  Ali  Khan's  death 
he  succeeds  as  heir-at-law  In  either 
case  he  becomes  full  proprietor. 

I  now  come  to  the  will  Ex-  2  It 
affects  tho  Punjab  property-  The  dis- 
positions are  so  similar  to  the  disposi- 
tions in  Ex.  3  as  not  to  require  a  de- 
tailed examination  It  is  sufficient  to 
say  that  there  are  again  the  three  suc- 
cessive estates  in  favour  of  Fateh  Ali 
Khan,  Muhamad  Ali  Khan  and  Hidayat 
Ali  Khan  with  the  power  given  to  the 
last  holder  to  nominate  a  successor  and 
the  power  of  selection  in  certain  circum- 
stances. But  this  is  not  a  will  which 
the  testator  was  competent  to  mak& 
under  the  provisions  of  S.  11  Act  1  of 
1869,  bub  the  will  of  a  Shia  Muhamadau 
governed  by  the  Imamia  law.  It  is 
thus  only  effective  to  the  extent  of  one- 
third  of  the  dispositions  unless  the  heirs- 
at-law  consented  to  its  provisions  I 
shall  come  to  that  point  later. 

For  the  same  reasons  on  which  I  have- 
based  my  finding  in  respect  of  the  will 
Ex  3,  the  plaintiff  must  succeed  bo  the 
full  estate  in  all  tho  property  covered  by 
it  over  which  the  testator  had  a  power 
of  disposition  after  the  death  of  Sir 
Fateh  Ali  Khan.  As  I  shall  proceed  to 
show  later  the  testator  had  not  the  power 
of  disposition  over  the  Ali  Bazabad  pro- 
perty and  as  I  shall  show  later  the 
appeal  must  succeed  in  respect  of  that 
property.  Bat  in  respect  of  the  Musalla 
property  the  disposition  was  a  good  dis- 
position in  so  far  as  it  gave  a  limited 
estate  to  Fateh  Ali  Khan.  It  might  be 
argued  (although  it  was  not  argued  at 
the  Bar)  that  under  the  Imamia  law  a 
series  of  limited  estate  can  be  created  "ad 
inBnitum"  see  Tyabji's  Principles  of 
Mahomedan  Law,  Ed  2,  p  516,  para  449. 
But  even  if  this  be  so,  the  rule  of  suc- 
cession on  the  termination  of  the  limi- 
ted estates  cannot  be  effective.  The 
limited  estate  in  favour  of  the  plaintiff 
may  be  a  good  estate.  What  then? 
Hidayat  Ali  is  dead  The  limited  estate* 
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ia  his  favour  fails  and  the  plaintiff  is 
left  again  as  holding  both  the  limited 
estate  and  the  remainder  On  the  facts 
there  was  consent  of  the  heir  a  I  need 
not  go  into  this  matter  in  detail-  It  is 
sufficient  that  I  accept  the  findings  of 
the  learned  trial  Judge  to  the  effect  that 
the  plaintiff  and  Zohra  Begam  consented 
explicitly  to  the  will  Ex.  2  and  that 
Fafcima^  Begam  consented  impliedly-  She 
received  maintenance  from  Sir  Fateh  AH 
Khan  and  clearly  took  no  objection  to 
the  disposition- 

Before  I  proceed  to  the  contentious 
questions  as  to  the  rights  to  the  AH 
Eazabad  property  I  note  certain  objec- 
tions taken  by  Sir  Toj  Bahadur  Sapru  in 
respect  of  the  property  as  a  whole.  He 
has  taken  a  general  objection  that  in  any 
circumstances  Sir  Fateh  AH  Khan  had 
obtained  full  title  by  adverse  possession. 
He  did  not  press  this  plea  strongly  but 
he  put  it  forward.  The  learned  trial 
Judge  has  discussed  the  question  of 
adverse  possession  under  issue  16.  The 
case  put  up  here  was  that  at  a  certain 
period  about  1910  Sir  Fateh  AH  Khan 
asserted  adverse  possession  He  cer- 
tainly did  not  assort  it  in  respect  of  the 
Nawabganj  Aliabad  and  the  Musalla  pro- 
perties for  we  find  that  in  the  precis  of 
facts  (Ex.  152)  prepared  on  30th  August 
1911  which  was  submitted  to  Sir  Louis 
Dane  on  his  behalf  it  was  stated  that 
Sir  Fateh  AH  Khan  had  only  a  life  in- 
terest in  these  properties.  I  consider 
that  the  defendant's  appeal  must  succeed 
in  regard  to  the  AH  Eazabad  so  it  is  not 
of  importance  to  consider  the  question  of 
adverse  possession  there.  Another  point 
was  taken  that  the  plaintiff  by  signing 
Ex,  3  as  an  attesting  witness  has  forfei- 
ted all  benefits  under  the  will  in  accor- 
dance with  the  provisions  of  S.  54,  Act 
10  of  1865  read  with  S.  19,  Act  1  of 
1869  I  am  in  agreement  with  the  lear- 
ned  trial  Judge  that  the  acceptance  of  the 
will  shown  by  the  plaintiff's  signature 
to  Ex.  3  did  not  involve  the  voidness  of 
the  bequest.  1  note  here  that  the  decision 
of  the  Judicial  Commissioner's  Court  on 
which  he  relies  has  since  been  approved 
by  their  Lordships  of  the  Judicial  Com- 
mittee in  Shi  am  Sundar  v.  Jagannath 
(5),  But  the  plea  fails  for  another  reasan. 
It  cannot  affect  the  title  of  the  plaintiff. 
If  he  had  a  life  estate  under  Ex.  3  and 
forfeited  it  he  succeeds  as  heir-at-law. 

(5/A.  I.  B.  1937  P.  0.  348. 


I  now  come  to  the  question  of  the  All 
Eazabad  property.  Here  the  disposi- 
tion in  Ex.  2  made  by  Nasir  AH  Khan 
stands  out  as  extraordinary.  There  can 
be  no  doubt  as  to  the  fact  that  he  had 
before  him  the  exact  conditions  of  the 
grant  Ex.  A-13.  As  I  have  already  noted 
he  had  been  consulted  before  that  grant 
was  made.  He  had  put  in  writing  the 
terms  that  he  desired.  It  is  true  that 
the  Government  had  not  made  the  grant 
exactly  in  the  terms  that  he  desired,  but 
in  so  far  as  three  life  estates  were  created 
the  Government  had  complied  with  his 
own  wishes  and  the  wishes  of  his  bro- 
thers. He  and  his  brothers  had  asked 
that  a  life-estate  should  be  created  first 
in  favour  of  Nawazish  AH  Khan,  next  in 
favour  of  Nasir  AH  Khan  and  after  that 
in  favour  of  Nisar  AH  Khan. 

Whether  the  next  estate  was  to  be 
a  heritable  estate  the  holder  of  which 
was  to  have  a  right  of  transfer  subject 
to  the  permission  of  the  Lieutenant 
Governor  and  subject  to  the  execution 
of  a  registered  deed  as  laid  down  by 
Government,  or  whether  the  estate 
was  to  be  a  life  estate  3,3  desired 
by  the  three  brothers,  Nawab  Nasir  AH 
Khan  had  no  power  to  dispose  of  the  AH 
Eazabad  property.  He  had  no  power  to 
appoint  a  successor  to  it  It  could  not 
have  been  the  case  that  he  had  forgotten 
the  conditions  for  in  Ex.  2  he  refers  to 
the  grant  Ex.  A-13  in  explicit  terms. 
He  does  not  quote  the  grant  but  he 
quotes  something  showing  special  know- 
ledge of  its  conditions.  He  refers  to  the 
letter  of  the  Secretary  to  the  Govern- 
ment of  India,  Foreign  Department,  to 
the  Secretary  of  the  Punjab  Government 
on  which  the  grant  was  based.  He  gives- 
the  number  of  the  letter  correctly,  and 
he  gives  the  date  of  the  letter  correctly, 
and  he  gives  in  Ex.  2  the  exact  terms  of 
the  grant.  He  did  not  know  English 
So  he  must  have  had  a  correct  transla- 
tion of  the  grant  before  him.  Knowing, 
as  he  did  that  he  had  no  title  to  dispose 
of  these  properties  stating,  as  he  did,  the 
fact  that  he  had  no  title  to  dispose  of 
the  property,  he  nevertheless  disposed  of 
it  and  proceeded  to  grant  in  proper t\ 
over  which  he  had  no  power  of  disposal 
three  successive  life-estates  followed  by 
a  line  of  succession.  Whether  he  was  or 
was  not  ignorant  of  the  terms  he  clearly 
had  no  disposing  capacity.  The  remark- 
able faot  is  that  he  was  not  ignorant  of 
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the  terms.  It  is  clear  that  Ex.  2  gave  no 
good  title  in  All  Razabad  to  any  one  and 
that  in  so  fir  as  it  purported  to  give  bible 
not  only  hud  it  no  effect  but  the  fact 
that  it  had  no  effect  was  palpable  to  any 
person  who  read  Ex.  2  intelligently. 
The  consequences  of  the  death  of  Nawab 
Nasir  Ali  Khan  were  in  no  way  all  GO  bed 
by  the  execution  of  Ex.  2-  Nawab  Niaar 
Ali  Khan  having  predeceased  him,  the 
last  life  estate  terminated,  and  the  male 
heirs  were  called  upon  under  the  terms  of 
Ex.  A-13  to  choose  as  the  holder  of  the 
estate  male  heir  whom  they  considered 
the  fittest  person-  If  they  did  not  agree 
to  tho  appointment  within  a  reasonable 
time,  it  was  the  duty  of  the  Lieutenant- 
Governor  to  appoint-  Tho  learned  trial 
Judge  his  stated  that  the  Lieuterumt- 
Governor  could  only  exercise  this  power 
when  bha  heirs  disagreed-  I  do  not  read 
Ex.  A-13  in  that  manner.  An  inability 
to  agree  is  not  the  same  as  a  disagree- 
ment. An  omission  to  exorcise  their 
powers  without  expressing  agreement  or 
disagreement  cau  only  be  construed  as 
an  inability  to  agree-  The  distinction  is 
real.  As  I  read  the  terms  unless  the 
heirg  arrived  within  a  reasonable  time 
at  an  unimuioua  decision  to  appoint  one 
of  their  number  it  was  the  duty  of  the 
Lieutenant-Cjovernor  himself  to  make 
the  appointment  The  pjint  as  will  he 
seen  later  is  of  importance. 

At  the  time  of  the  death  of  Nasir  Ali 
Khan  there  were  five  male  heirs  in  exis- 
tence whose  opinions  could  be  taken. 
They  were  in  order  of  age  Barkab  Ali 
Khan,  who  was  than  a  to  a  a  of  forty, 
Fatah  Ali  Khan  who  was  then  a  man  of 
about  thirty  six,  the  plaintiff  who  was 
thea  a  man  of  26,  Hidayat  Ah  Khan, 
who  was  a  young  man  of  eighteen,  and 
Ali  Muhammad  Khan  son  of  Barkat  Ali 
Khan,  who  was  a  young  man  of  seven- 
teen. The  only  other  male  descendants 
of  Nawab  Ali  Raza  Khan  were  Ali  Baza 
Khan  aged  four  and  Ali  Khan  and  Mansur 
Ali  Khan  each  aged  two  years  old 
Every  one  of  the  adults  if  he  had  seen 
the  will  was  in  a  position  to  know  the 
necessity  of  making  the  appointment. 
It  is  the  case  for  the  defendant  appellant 
that  bhey  did  make  such  an  appointment 
and  that  they  selected  Fateh  Ali  Khan 
under  the  terms  of  Ex.  A-13  as  the 
holder  of  the  estate.  It  is  on  this  ques- 
tion that  there  has  been  controversy  arid 
a  conflict  of  evidence. 


The  events  of  21st  November  1896, 
were  events  not  uncommon  in  the  fami- 
lies of  noblemen  in  the  Punjab.  There 
are  always  gatherings  in  such  families  at 
times  of  birth,  marriage,  and  death  and 
the  ceremonies  of  condolence  are  as  im- 
portant as  tho  ceremonies  of  rejoicing. 
When  a  man  of  the  position  of  Nawab 
Nasir  Ali  Khan  dies,  there  would  ordi- 
narily assemble  a  concourse  itt  the  house 
on  the  occasion  of  the  third  d>i,y  cere- 
mony, and  amongst  those  assembled 
would  ordinarily  bo  relatives  and  highly 
placed  friends  of  the  family,  and  those 
of  humbler  position  who  wero  on  visiting 
terms  with  the  family.  There  would 
also  be  present  many  attracted  by  a  desire 
to  sea  and  hear  what  was  happening  In 
such  j,  gathering  in  a  Shia  family  there 
would  ordinarily  be  not  only  Shias. 
There  would  be  Sunnis  and  Lhete  would 
be  Hindus. 

Thus  the  Held  from  winch  witnes- 
ses could  bo  drawn  in  this  suit  was 
a  large  field  Several  hundred  people 
would  ordinarily  bo  present  on  such  an 
occasion  Against  this  it  is  to  be  re- 
membered that  tho  events  occurred  in 
1896  and  that  the  suit  ciine  on  for 
hearing  thirty  years  afterwards  As  I 
have  already  stated  in  an  earlier  part  of 
this  judgment  at  the  time  that  tho  suit 
came  on  for  hearing  there  were  in  exis- 
tence partisans  on  both  sides-  Tha 
differences  between  the  late  Sir  Fateh 
Ali  Khan  and  the  plaintiff  were  well 
known  in  Lahore.  There  were  in  exis- 
tence two  parties,  a  party  which  suppor- 
ted Sir  Fateh  Ali  Khan  and  a  party 
which  supported  the  plaintiff.  Sir  Fateh 
Ali  Khan's  public  life  had  made  him 
friends  and  had  made  him  enemies.  It 
is  clear  that  even  in  public  m\tfcers  Sir 
Fateh  Ali  Khan  and  the  plaintiff  were 
frequently  on  the  opposite  sides  When 
evidence  is  conflicting,  as  this  evidence 
is,  tha  difficulties  in  arriving  at  a  correct 
appreciation  of  its  value  are  considerably 
enhanced  by  the  fact  that  tha  events 
described  occurred  thirty  years  before. 
It  is  difficult  to  cross-examine  effectively 
in  regard  bo  events  so  distant.  Tha 
difficulty  is  greatly  enhanced  when  tha 
details  in  themselves  are  comparatively 
simple-  In  this  case  thare  has  been  a 
further  difficulty  A  small  portion  of 
the  evidence  in  the  case  was  recorded  by 
King,  J.  before  whom  the  suit  waa. 
When  he  left  this  Court  for  tho  High 


1929 


NISAR  ALI  KHAN  v.  MD.  ALT  KHAN  (Stuart,  C.  J ) 


Oudh  509* 


Court  of  Allahabad  the  hearing  continued 
before  bhe  learned  trial  Judge  who  ha8 
decided  the  suit  The  great  mass  of  bhe 
evidence  was  recorded  on  commission  in 
the  Punjab.  Thus  ib  has  happened  that 
the  learned  trial  Judge  did  nob  actually 
hear  any  of  the  witnesses  himself.  He 
has  referred  to  the  loose  manner  in 
which  evidence  on  commission  was  re- 
corded^. Ho  has  referred  to  the  unsatis- 
factory methods  adopted  before  the  com- 
missioner— mebhods  for  which  the  com- 
missioner is  in  no  way  to  blame.  The 
learned  trial  Judge  has  felt  the  difficulty 
He  has  arrived  at  bhe  conclusion  that 
the  evidence  is  sbrongly  parbisan,  and 
has  preferred  to  select  amongst  witnesses 
those  who  are  nob  Mahomedans  and  those 
of  high  ancestry  and  position  as  being 
moat  reliable,  I  am  unable  myself  bo 
rely  upon  tho  evidence  of  any  particular 
witness  for  such  reasons.  I  agree  wibh 
the  learned  brial  Judge  thab  bhe  evidence 
is  usually  tho  evidence  of  partisans,  and 
when  it  is  nob  bhe  evidence  of  parbisans 
ib  is  the  evidence  of  persons  easily  pro- 
curable who  are  ready  to  sbate  anybhing 
Any  witness  in  this  case  who  was  en- 
deavouring bo  give  an  accura.be  accounb  of 
whab  happened  on  21st  November  1896 
would,  unless  he  were  a  man  of  remarka- 
ble memory,  have  had  to  admit  that  he 
had  no  more  than  a  somewhat  vague  re- 
collection. It  is  to  be  observed  that 
very  few  of  the  witnesses  took  that 
position.  Where  the  witnesses  are  parbi- 
sans there  is  always  a  tendency  bo  strain 
i  point  in  favour  of  a  friend.  It  is  doubt- 
ful whether  such  a  witness  would  con- 
iceivo  that  he  was  thereby  doing  anything 
improper  Tbo  attitude  of  mind  ia  often 
a  self  deoopbioa  produced  subconsciously 
by  t\n  outside  cause.  In  those  circum- 
stances ib  appears  bo  me  that  the  best 
method  of  arriving  at  a  correob  conclu- 
sion is  to  look  at  the  inherent  probabi- 
lities of  the  case. 

I  need  nob  dwell  on  what  the  wit- 
nesses assert  occurred  at  the  Soem  cere- 
mony. The  Soem  ceremony  would  ordi- 
narily take  place  in  the  morning.  We 
are  told  that  it  did  take  place  in 
the  morning.  It  would  consist  of  read- 
ings from  the  Quran,  of  what  is  known 
as  the  Majlis  observed  invariably  by 
Shins  and  what  is  known  as  the 
Fatiha.  There  would  be  prayers  for  the 
deceased  and  there  would  be  eulogies  on 
his  virtues  after  the  ceremony  food  is 


distributed.  It  may  be  taken  that  this 
is  what  occurred  at  the  Soem  ceremony. 
It  is  agreed  that  there  was  present  at 
the  Soern  ceremony  a,  retired  Extra 
Assistant  Commissioner  by  name  Barkat 
Ali  Khan.  This  gentleman  is  now  de- 
ceased. Ho  is  to  be  distinguished  from 
Barkat  Ali  Khan  the  brother  of  Sir  Fateh 
Ali  Khan.  I  see  no  reason  to  refuse  to 
accept  the  evidence  that  he  took  a  pro- 
minent part  in  the  proceedings  but  as 
far  as  I  can  see  that  part  was  confined  to 
eulogia,  and  bo  an  announcement  of  the 
ceremony  with  which  I  am  mainly  con- 
cerned— the  Dastarbandi  or  the  tying  of 
the  turban  ceremony.  It  may  be  taken 
that  aftec  the  food  at  the  Soem  ceremony 
had  been  distributed  some  one  announ- 
ced, there  is  no  reason  why  the  announ- 
cer should  not  have  been  the  retired 
Extra  Assistant  Commissioner  Barkat 
Ali  Khan,  that  bhe  Dasbarbandi  ceremony 
would  be  held  in  the  afternoon  The 
following  are  the  two  conflicting  versions 
as  to  what  occurred  at  the  Dastarbandi 
ceremony. 

According  to  the  defendant's  version 
tho  retired  Extra  Assistant  Commis- 
sioner took  very  little  part  in  the 
afternoon  ceremony.  Sir  Fateh  Ali  Khan's 
brother  Barkat  Ali  Khan  according  to 
him  presided  over  that  ceremony.  Put 
shortly,  his  version  is  that  Sir  Fateh  Ali 
Khan's  elder  brother  called  on  the  heirs 
to  select  a  successor  according  to  the  pro- 
visions of  Ex.  A-13,  that  the  heirs  selec- 
ted Sir  Fateh  Ali  Khan  and  that  hia 
elder  brother  then  tied  the  turban  round 
his  head  to  signify  his  selection  as  head 
of  the  family.  After  an  acclamation  the 
other  members  of  the  family  kissed  Sir 
Fateh  Ah  Khan's  hand.  Then  there  were 
refreshments  and  the  gathering  dispersed. 
This  is  the  defendant's  version.  The 
plaintilf'g  version  is  that  the  retired 
Extra  Assistant  Commissioner  took 
charge  of  the  proceedings,  that  he  in- 
formed the  audience  what  were  the  con- 
tents of  Nawab  Nasir  Ali  Khan's  wills, 
and  that  ho  informed  them  that  tho  family 
had  accepted  those  wills.  Then  Fateh 
Ali  Khan's  elder  brother  brought  three 
shawls  and  the  retired  Extra  Assistant 
Commissioner  tied  ono  shawl  round  the 
head  of  Fateh  Ali  Khan,  ono  shawl 
round  the  head  of  the  plaintiff  and  either 
placed  the  third  shawl  on  tho  shoulders 
of  Hidayat  Ali  Khan  or  presented  it  to 
him.  I  digress  to  refer  to  a  document 
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to  which  the  learned  trial  Judge  has 
made  reference.  This  is  Ex.  60  which 
purports  fco  be  an  extract  from  an  issue 
of  the  Civil  and  Military  Gazette  dated 
23rd  November  1896  The  Civil  and 
Military  Gazette  is  a  newspaper  publish- 
ed in  English  in  Lahore.  The  learned 
trial  Judge  was  of  opinion  that  both  sides 
wished  this  extract  to  be  placed  on  the 
record  in  evidence.  We  have,  however, 
been  informed  by  Mr  Bishoshar  Nath 
who  appeared  for  the  defendant  in  the 
lower  Court  and  who  appeared  again  be- 
fore this  Court  that  ho  never  agreed  to 
the  reception  of  this  document  in  evi- 
dence. We  asked  Mr.  Hasan  Imam  who 
propounded  this  document  on  bohtlf  of 
the  plaintiff  how  an  extract  from  a  news- 
paper could  be  admissible  in  evidence. 
He  could  not  put  it  higher  than  that  it 
was  pArt  of  the  res  geatae.  I  am  of 
.opinion  that  this  document  is  inadmis- 
isible.  If  the  writer  had  been  called  he 
could  have  produced  it  to  corroborate  his 
statement  or  it  could  have  been  produced 
by  the  other  side  to  contradict  his  state- 
ment Standing  by  itself  it  appears  to 
me  inadmissible  in  evidence.  Even  if  it 
were  admissible  it  would  not  atford  any 
evidence  of  a  satisfactory  nature  as  to 
the  correctness  of  its  contents. 

To  return  to  the  conflicting  stories 
given  on  behalf  of  the  defendant  and  the 
plaintiff.  It  appears  to  me  that  they 
should  be  examined  in  the  light  of  the 
facts  which  are  established-  The  Da<a- 
tarbandi  ceremony  is  not  a  ceremony  of 
a  religious  nature.  Its  one  in  ing  is  clear 
from  its  name  The  head  of  a  family  or 
a  tribe  has  on  his  succession  a  turban 
tied  round  his  hedd  to  signify  his  acces- 
sion to  the  position.  Such  a  ceremony 
is  not  uncommon  in  certain  i'.imilies  in 
this  province  Here  it  is  usually  known 
as  pagribandhiin  which  has  the  same 
meaning  in  Urdu  as  Dd.9barha.ndi  in  Por- 
sian.  The  drst  thing  to  be  noted  is  that 
aucn  a  ceremony  is  a  ceremony  of  instal- 
lation. The  selection  or  the  recognition 
would  ordinarily  tako  place  before.  It 
is  difficult  to  conceive  how  an  electioa 
which  might  be  contested  could  be  com- 
bined with  the  Dastarbandi  ceremony. 
The  parties  would  have  surely  settled 
before,  who  the  successor  was  to  be  The 
successor  would  then  be  installed  as  be- 
ing recognized  by  them-  It  would  not 
be  in  accordance  with  the  dignity  of 
a  family  as  this  Qazilbash  family  to 


proceed  to  elect,  and  to  risk  the  possibi- 
lity of  a  dispute  in  the  presence  of  a 
mixed  gathering  amongst  whom  the 
majority  would  be  persons  not  of  their 
own  social  status.  The  second  point  is 
this.  I  do  not  understand  how  the  re- 
cognition of  the  successor  could  be  ac- 
companied by  the  recognition  of  the  per- 
sons who  were  to  succeed  him.  Accord- 
ing to  the  plaintilf  s  story  the  retirnd 
Extra  Assistant  Commissioner  Barkat 
Ali  Khan  nob  only  tied  a  shawl  on  the 
head  of  Fateh  All  Khan  to  denote  his 
immediate  succession,  but  tied  a  shawl 
on  the  head  of  the  plnintitf  to  denote 
that  he  would  be  the  successor  of  Fateh 
Ali  Khan,  and  then  put  a  shawl  round 
the  shoulders  of  or  presented  a  shawl  to 
Hidayat  All  Khan  to  show  that  he  would 
be  the  successor  of  the  pUmCilf.  The 
delicate  distinction  in  not  tying  the 
ahawl  round  the  head  of  Hidayat  All 
Khan,  because  he  was  the  successor  only 
to  the  third  estate,  is  notica.iblo  The 
next  point  which  is  difficult  to  under- 
stand is  why  the  retired  Extra  Assistant 
Commissioner  should  be  deputed  to  per- 
form the  ceremony  of  installation  He 
was  not  a  member  of  tho  family.  The 
defendant's  story  is  hotter  here.  Barkat 
Ali  Khan,  the  elder  brother  of  Fatoh  Ali 
Khan,  as  the  senior  in  age  might  well 
perform  tho  installation-  The  introduc- 
tion of  a  reference  to  wills  and  the  title 
deeds  appears  to  me  to  have  been  singu- 
larly out  of  place  in  such  a  ceremony. 
The  learned  trial  .Judge  hag  criticized 
the  defendant's  story  where  it  is  said 
that  leference  was  made  to  the  terms  of 
Ex  A-13  The  criticizrn  is  just,  An 
equally  strong  criticism  may  be  directed 
to  the  reference  to  the  terms  of  the 
wills. 

It  is  also  noticeable  that  the  reference 
to  the  torms  of  Ex.  2  involves  a  reference 
to  the  terras  of  Ex.  A-13,  us  Rx  A-13  is 
discussed  explicitly  in  I3x.  2.  But  my 
finding  is  that  there  was  no  necessity  to 
refer  to  any  uf  those  ducmaeabs  at  such 
a"  ceremony  ag  the  Dusbfirbdndi  If  it 
had  been  considered  necessary  to  obtain 
the  assent  of  the  heira  of  Nasir  Ali  Khan 
bo  the  torms  of  the  will  (Ex.  2)  this  oc- 
casion would  hardly  have  been  selected, 
and  the  method  in  which  the  assent  is  stat- 
ed to  have  been  obtained  is  unconvincing. 
In  respect  of  Ex.  3  the  assent  of  the  heirs 
was  immaterial  The  provisions  of  Act 
1  of  1869  did  not  requite  the  assent  of 
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the  heirs  of  Nasir  Ali  Khan.  Ex.  2  which 
was  a  will  made  by  a  Shia  bound  by  the 
Imamia  law  did  require  the  assent  of 
Nasir  Ali  Khan's  heirs  bub  of  no  one  else. 
Fabeh  Ali  Khan,  his  elder  brother  Barkat 
Ali  Khan,  Barkat  Ali  Khan's  son  Ali 
Muhammad  Khan,  and  Hidayab  Ali  Khan 
were  not  the  heirs  of  Nasir  Ali  Khan. 
The  heirs  of  Nasir  Ali  Khan  were  his 
widow  Fatima  Begam  who  was  in  Kar- 
bala*  the  plaintiff,  and  the  plaintiff's 
sister  Zohra  Begam.  The  bwo  latter 
had  already  assented  bo  the  will.  My 
finding  on  the  probabilities  of  bhe  case  is 
that  this  Dastarbandi  ceremony  was  per- 
formed by  Fabeh  All  Khab's  brother  and 
nob  by  bhe  rebired  Exra  Assistant  Com- 
missioner of  the  same  name.  As  the 
eldest  member  of  bhe  family  he  obviously 
would  perform  bhe  ceremony.  The  sug- 
gestion in  the  plaintiff's  story  bhab  the 
rebirerl  Exbra  Assisbant  Commissioner 
performed  bhe  ooremony  and  bhat  Fabeh 
Ali  Khan's  brobher  fetched  the  shawls 
does  not  commend  ibself  bo  mo  The 
suggestion  thab  Fabeh  Ali  Khan's  bro- 
ther who  was  excluded  from  all  benefib 
under  the  wills  should  in  the  circum- 
stance have  gone  to  fetch  the  shawls  for 
the  retired  Extra  Assistant  Commis- 
sioner seoms  impossible  of  acceptance. 
Any  servant  could  have  fetched  the 
shawls  I  further  find  bhat  the  turban 
was  tied  on  the  head  of  Fabeh  Ali  Khan 
and  bhab  no  obher  member  of  bhe  family 
was  recognized  in  any  way  as  successor. 
Shawls  may  have  been  presented  by 
Fabeh  Ali  Khan  as  khilats  bo  obher  mem- 
bers of  bhe  family.  I  do  nob  believe  thab 
there  was  any  reference  (except  perhaps 
in  the  most  general  way)  bo  bhe  wills  or 
to  Ex.  A-13.  There  was  no  place  for 
such  reference.  I  thus  accept  neither 
story  as  it  stands. 

Whab  bhen  was  the  legal  imporb  of 
what  happened  ?  I  can  give  this  beat  in 
i  quotation  from  the  evidence  elicited 
under  cross-examination  from  the  plain- 
tilt  himself.  The  reference  is  to  o-p.  396 
at  p.  GL  of  Part  1  of  the  Printed  Bonk  : 

"  No  one  raised  any  objection  to  Fatah  Ali 
Khan  boing  owner  and  successor  of  the  estate. 
Ab  that  time  I  approved  the  arrangement  that 
Fateh  Ali  Khan  should  succeed  to  the  pro- 
perty in  place  of  my  father.  Barkat  Ali 
Khan,  the  older  brother  of  Fateh  Ali  Khan, 
also  approved  of  Fateh  Ali  Khan's  succession. 
Hidayat  Ali  Khan  alio  approved.  I  consider- 
ed Fateh  All  Khan  to  be  the  most  suitable 
successor  in  preference  to  Hidayat  Ali  Khin, 


who  vas  young,  and  Barkat;  Ali  Khun,  who 
had  left  the  world.  I  consented  to  tho  suc- 
cession of  Fateh  Ali  Khan,  who  was  older 
than  I,  and  who  had  been  appointed  by  my 
father." 

There  is  reason  to  suppose  that  Barkat 
Ali  Khan,  the  elder  brother  of  Fateh  Ali 
Khan  had  not  abandoned  the  world.  Bub 
that  point  is  of  no  importance.  Nor  can 
anything  useful  be  derived  from  a  dis- 
cussion as  to  bhe  relative  characters  or 
relative  suitability  of  the  various  male 
heirs  who  had  then  attained  maturity. 
It  is  unfortunate  that  as  a  result  of  the 
acerbity  which  the  parties  have  intro- 
duced into  the  contest  of  the  case  many 
unpleasant  remarks  and  many  unpleasant 
suggestions  have  been  made  I  find  that 
there  is  no  foundation  for  many  of  these 
suggestions  and  even  if  there  had  been 
foundation  the  suggestions  should  not 
have  been  made,  as  they  are  painful  and 
in  no  way  assist  the  determination  of  the 
case.  Whether  Barkat  Ali  Khan  had 
abandoned  the  world  as  the  plaintitt 
would  have  it,  or  whether  he  was  a  man 
of  dissolute  character  as  the  defendant 
would  havo  it,  whether  Hidayat  Ali 
Khan's  mental  condition  approached  im- 
becility or  whether  he  was  a  compara- 
tively normal  man  do  not  affect  the  ques- 
tions. It  is  sufficient  that  on  the  plain- 
tiff's own  statement  Fateh  Ali  Khan  was 
accepted  as  tho  head  of  the  family.  It 
is  true  that  B,irkat  Ali  Khan,  as  ia  clear 
from  the  evidence  of  Mr.  Hallil'ax  (D.W. 
38),  quarrelled  with  tho  head  of  the 
family  shortly  afterwards,  but  bo  accep- 
ted him  as  head.  Barkat  Ali  Khan's  son 
Ali  Muhammad  Khan  clearly  accepted 
him.  lie  gave  evidence  in  the  mutation 
proceedings  in  Lihore  which  will  be 
found  in  Ex.  A-113.  He  died  before  he 
could  be  called  as  a  witness  in  tho  pre- 
sent case.  I  do  not  rely  upon  his  evi- 
dence as  it  stands,  as  the  oflicer  who 
heard  it  did  not  consider  him  reliable, 
but  it  is  clear  that  he  accepted  Fateh 
Ali  Khan  as  the  head  of  the  family. 

I  do  not  find  that  there  was  any 
formal  selection  with  direct  reference  to 
Ex.  A-13,  If  there  had  been  such  a  forma] 
selection  I  should  have  accepted  intima- 
tion to  have  been  given  in  writing  to 
the  Lieutenant  Governor  of  the  Punjab. 
There  is  no  evidence  that  such  intima- 
tion was  given.  I  am,  however,  of  opi- 
nion that  the  recognition  of  Fateh  Ali 
Khan  as  the  head  of  the  family  in  pre- 
ference to  his  elder  brother,  Muhammad 
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Ali,  Khun  and  Hid  ay  nt  All  Khan  was  a 
Biilticiont  choice  within  the  ru9j.nl rig  of 
Ex  A-13.  This  directed  the  mile  heira 
to  miko  a  choice  from  among  themselves 
when  the  last  life  estate  terminated 
The  words  are  : 

"  Upon  tho  death  of  whichever  of  the  bhree 
persons  aforesaid  shall  longest  survive  the 
said  estate  shall  go  and  belong  to  whiahever 
of  the  lawful  male  heirs  of  the  Raid  Nawab 
Ali  Raas*  Khan  shall  be  choaon  by  tho  said 
male  heirs  as  the  fittest  person  to  succeed  to 
tho  aaid  estate.  " 

Fateh  Ali  Khan  wis  distinctly  chosen 
as  the  fittest  person  and  from  this  it 
can  only  he  implied  that  he  was  the 
fittest  person  to  succeed  to  the  said  es- 
tate. The  circumstance  that  Nasir  Ali 
Khan  had  assumed  a  power  of  devise 
over  the  Ali  Bazabad  property  which  he 
did  not  possess  does  not  affect  the  selec- 
tion of  Eaten  Ali  Khan  as  the  fittest 
person. 

If,  however,  it  be  considered  that  the 
said  male  heirs  were  unable  to  agree 
within  a  reasonable  time  another  point 
arises.  Reference  his  already  been  made 
to  the  confirmation  of  the  title  of 
Nawab  upon  Nasir  Ali  Khan  Under 
the  provisions  of  Ex.  A-39  the  title  of 
Nawab  was  to  be  conferred  in  future  in 
the  following  manner  : 

14  This  title  will  henooforth  be  hereditary 
in  your  family,  and  will  descend  to  tho  fit- 
test member  of  tho  family  by  the  samo  rule 
as  that  by  whioh  the  estates  devolve  accord- 
ing to  your  family  custom  provided  that  such 
member  shall  on  each  devolution  of  tho  title 
be  formally  approved  oT  by  the  Viceroy  and 
Governor-flcjnoral  of  Tnrlin  as  a  deserving 
representative  of  tho  family.  " 

Before  the  title  could  descend  it  then 
had  to  bo  determined  that  the  new 
holder  should  be  the  "  fittest  member  " 
of  the  family  and  he  had  to  be  recognised 
by  the  Viceroy  and  Governor-General  as 
a  deserving  representative  of  the  family. 
There  waq  unfortunately  superadded  a 
qualification  which  is  meaningless  that 
the  estates  would  devolve  "  according  to 
the  family  custom  "  to  the  fittest  mem- 
ber There  waa  no  much  family  cus- 
tom and  the  estates  held  by  Naair  Ali 
Khan  were  held  under  a  variety  of  titles 
la  Nawabganj-  Aliabad  he  held  as  a 
devisee  in  an  estate  governed  by  Act  1 
of  1869.  In  Musalla  he  held  ag  the 
devisee  of  a  full  proprietary  estate 
granted  to  Sir  Nawazish  Ali  Khan.  In 
Khalikabad  he  held  as  mutwalli  and  in 
Ali  Bazabad  he  held  a  life  estate  under 


a  special  grant.  But  rejecting  this- 
qualifioation  this  much  is  clear.  Be- 
fore the  title  could  descend  it  had  to  be 
shown  that  the  new  title  holder  was  the 
fittest  member  of  the  family  and  a 
deserving  representative  of  the  family. 
On  6bh  July  1897  more  than  seven 
months  after  Nawab  Naair  Ali  Khan's 
death  the  Assistant  Secretary  to  the 
Government  of  India.,  Foreign  Depart- 
ment, wrote  Ex.  A- 22  and  in  Ex  -22  it  is 
noted  that  the  Government  of  India  ac- 
cepts the  Punjab  Government's  recogni- 
tion of  Fateh  Ali  Khan  as  head  of  the 
family  (in  other  words  according  to 
Ex.  A-39  "  the  fittest  member  of  the 
family  "J  and  further  accepts  him  as  a 
deserving  representative  of  the  family. 
The  title  of  Nawab  in  consequence  wag 
declared  to  descend  to  him  in  accor- 
dance with  the  terms  of  Ex.  A-39,  This 
recognition  can  only  be  looked  at  in  two- 
ways.  It  is  either  a  ratification  of  the 
choice  of  the  heirs  or,  assuming  that 
the  choice  of  the  heirs  had  not  been 
made,  it  is  an  appointment  by  the- 
Lieutenant  Governor  under  the  terms 
of  Ex.  A-13 

I  cannot  agree  with  tho  learned 
trial  Judge  that  the  Lieutenant  Gov- 
ernor merely  accepted  the  position 
under  the  belief  that  he  was  carrying 
out  the  wishes  of  the  family.  This 
would  imply  thnt  the  Lieutenant 
Governor  of  the  Punjab,  who  in  April 
1897  waa  Sir  Mackworth  Young,  was 
ignorant  of  the  terms  of  the  grant  Ex. 
A-13.  Nor  do  I  understand  the  force  of 
the  argument  advanced  by  the  learned 
trial  Judge  that  tho  Lieutenant  Gover- 
nor took  a  different  view  in  1911.  It 
was  for  Sir  Mackworth  Young  to  decide 
the  matter  finally.  Sir  Louis  Dane 
could  not  reopen  the  matter  in  1911.  It 
is  not  proved  that  either  Sir  Mack- 
worth  Young  or  his  predecessor  Sir 
D&nnis  Fitzpatriok  (Sir  Mackworth 
Young  succeeded  Sir  Dannis  Fitzpatrick 
on  the  6th  March  1897)  made  a  formal 
selection  of  Fateh  Ali  under  the  provi- 
sions of  Ex.  A-13  There  was  no  neces- 
sity for  this  to  be  done  if  the  heirs  had 
already  made  the  choice,  and  the  cir- 
cumstance that  no  formal  selection  was 
made  would  indicate  that  the  heirs  had 
made  a  choice.  But  if  the  heirs  had  not 
made  the  choice  I  consider  that  Ex.  A-22 
was  a  sufficient  selection  by  the  Lieute- 
nant Governor  of  the  Punjab. 
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These  findings  dispose  in  effect  of  the 
appeal  in  so  far  as  it  relates  to  the  All 
Bazabad  property.  It  was,  however, 
urged  on  thia  Court  by  Sir  Tej  Bahadur 
Sapru  that  even  if  his  case  fails  on  the 
question  of  choice  by  the  heirs  of  selec- 
tion by  the  Lieutenant  Governor  the  ap- 
peal must  succeed  on  the  ground  that  the 
plaintiff  had  not  made  out  any  title  in 
the  Ali  Baza,bad  property.  The  plain- 
till  bad  of  course  to  succeed  on  the 
strength  of  his  own  title  not  on  the 
weakness  of  the  defendant's  title  and  if 
the  heirs  have  not  made  a  choice  and 
the  Lieutenant  Governor  has  not  made 
a  selection  the  question  as  to  who  should 
succeed  to  the  Ali  Bazabad  property  has 
still  to  be  determined.  The  heirs  not 
having  made  the  choice  within  a  rea- 
sonable time  it  would  be  for  the  Lieute- 
nant Governor  to  make  the  selection 
now.  The  plaintiff  has  no  title  and  so 
the  appeal  should  succeed  on  this  point. 
This  was  the  argument  of  Sii  Tej  Baha- 
dur Sapru.  I  think  it  desirable  to  ar- 
rive at  a  decision  on  this  plea  although 
on  my  previous  findings  the  plea  does 
not  arise  The  learned  trial  Judge  de- 
cided against  this  plea  on  the  ground 
that  th"»  defendant  was  estopped  from 
setting  it  up.  He  relied  on  the  decision 
in  Board  v.  Board  (6).  This  was  a 
decision  of  a  Bench  in  18713.  A  certain 
Bobert  Ameshbury  was  "  tenant  by  the 
Court  "  of  certain  property.  When  he 
died  he  had  nothing  to  devise  therein. 
His  son  Joseph  Amesbury  was  heir-at- 
law.  Bobert  Amesbury,  however,  made  a 
will  leiving  the  property  to  Bebeoca 
Amesbury  for  life  and  to  a  certain  Wil- 
liam Board  in  fee  Joseph  Amesbury 
did  not  claim  the  property  within 
twenty  years.  On  Rebecca's  death  Wil- 
liam Board  claimed  as  Bebacca's  re- 
presentative. Rebecca's  representative 
assorted  that  Rebecca  had  acquired 
independently  of  the  will  a  prescriptive 
title  to  the  property.  It  was  held  that 
he  was  estopped  from  taking  this  plea. 

The  view  taken  was  that  the  holder  of 
the  life  estate  and  the  remainder  man 
must  be  considered  as  one  and  that  the 
holder  of  the  life  estate  who  had  entered 
under  the  will  could  not  against  the 
will  assort  an  adverse  title  derived  in- 
dependently against  the  remainder  man. 
If  the  facts  in  this  case  were  as  the  facts 

(G)  [1874]  9  Q.  B.  48=43  L.  J.    Q.    B.    4=22 
W.  R.  20ti=29  L.  T.  459, 
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in  Board  v.  Board  (6),  the  decision  of 
the  learned  Judges  therein  would  be  of 
great  importance.  But  here  the  facts 
are  different.  If  there  is  a  finding  that 
there  has  been  no  choice  by  the  heirs 
and  that  there  has  been  no  selection  by 
the  Lieutenant  Governor  the  Ali  Baza- 
bad estate  will  have  vested  in  no  one. 
There  can  be  no  assertion  of  adverse 
possession  by  Fateh  Ali  Khan  or  his 
heirs  for  we  find  from  the  precis  of  facts 
to  which  reference  has  already  been 
made  (Ex.  A-152J  that  Fateh  Ali  Khan 
asserted  in  1911  that  he  had  been  duly 
elected  by  the  family.  He  accepted  the 
terms  of  the  grant  without  demur.  I 
agree  that  it  is  not  open  to  the  defen-j 
dant  to  assert  a  title  by  adverse  posses- 
sion as  against  the  plaintiff.  But  he 
is  certainly  not  estopped  from  point- 
ing out  that  neither  he  nor  the  plum-1 
tiff  has  any  title  except  under  the 
provisions  oE  Ex.  A-13.  That  is  all 
which  he  says.  Before  an  estoppel  can 
take  place  it  would  be  necessary  for 
the  plaintiff  to  establish  that  he  had 
been  led  to  do  something  detrimental  to 
his  own  interests  owing  to  the  action 
of  Sir  Fateh  Ali  Khan.  It  has  not  been 
established  that  he  did  anything  detri-l 
mental  to  his  interests  and  he  has  to 
meet  the  position  that  Sir  Fateh  Ali 
Khan  all  along  claimed  under  Ex.  A-13. 
It  has  further  been  urged  that  it  was 
not  competent  for  Sir  Fateh  Ali  Khan 
while  taking  advantage  of  the  terms  of 
the  will  Ex.  2  to  repudiate  any  portion 
of  it  I  do  not  find,  however,  that  there 
has  been  any  attempt  to  repudiate  the 
will.  I  thus  find  that  that  the  Ali  Baza- 
bad property  was  acquired  by  Fateh 
Ali  Khan  under  the  terms  of  Ex.  A-13. 
Mr.  Hasan  Imam  suggested  that  in  any 
circumstances  the  plaintiff  should  sue* 
oeed  here  under  a  family  arrangement, 
apart  from  the  absence  of  registered 
deeds.  How  oould  the  family  make  an 
arrangement  except  according  to  the 
provisions  of  Ex.  A-13  ?  I  decide  against 
this  plea.  The  appeal  should  therefore 
succeed  in  respeot  of  the  property  in  Sen.  3. 
I  now  come  to  the  portion  of  the  ap- 
peal which  has  reference  to  the  Khalika- 
bad  property.  This  property  formed  tho 
subject  of  an  admittedly  valid  wakf 
created  by  Nawab  Nasir  Ali  Khan  OQ 
17th  June  1992  The  defendant  had 
from  the  commencement  asserted  that 
this  Court  had  no  jurisdiction  to  decide. 
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the  plaintiff's  claim  in  respect  of  the 
wakf  property.  He  repents  the  plea 
here.  Sir  Tej  Bahadur  Sapru  on  his  be- 
half, while  recognizing  that  the  plaintiff 
had  a  right  under  the  provisions  of 
S.  17,  Civil  P.  C.  to  ask  for  possession 
of  the  Punjab  property  other  than  the 
Khalikabad  property  argued  that  the 
Court  has  no  jurisdiction  to  declare  the 
plaintiff  mutwalli  of  the  Khalikabad 
property  as  the  Punjab  Courts  alono 
would  have  jurisdiction  to  decide  that 
point.  His  c_ise  wa?  that  is  so  far 
as  the  Khalikibad  property  was  concerned 
the  suit  was  nob  to  obtain  relief  in  res- 
pect of  prjperty  but  to  obtain  a  declara- 
tion of  title  as  mutwalli  under  the  terms 
of  Ex.  4  which  this  Court  has  no  juris- 
diction to  grant,  la  order  to  determine 
^whether  this  Court  has  or  has  not  juris- 
•dicbion  to  grant  that  relief  it  is  neces- 
sary to  look  closely  at  tho  conditions  of 
appointment  of  mutwalli  under  the  terms 
of  the  deed  of  wakf  Ex.  4.  Tho  transla- 
tion gives  the  conditions  as  follows  : 

"I  hava  [or  my  lifa  timo  fixod  tho  trustee- 
ship to  my  own  person  without  any  partner. 
And  after  mo  tho  question  of  trusteeship  will 
devolve  upon  tho  pjrdon  who  will  succeed 
after  me." 

The  question  which  I  have  to  consider 
is  whether  this  Court  can  determine  this 
question.  Nawab  Nasir  Ali  Khan  was 
certainly  succeeded  by  Nawab  Sir  Fateh 
Ali  Khan  in  every  respect  and  as  such  a 
successor  (janashin)  Sir  Fateh  Ali  Khan 
became  mutwalli.  But  the  question  is, 
is  the  successor  to  Sir  Fateh  Ali  Khan  in 
this  sense  of  the  word  who  will  become 
mutwalli  ?  What  this  Court  has  decided 
so  far  is  that  the  plaintiff  must  succeed 
in  respeob  of  the  Nawabganj  Aliabad  pro- 
perty— if  in  no  other  minner— by  intes- 
tate succession  as  the  heir  of  Nawab 
Nasir  Ali  Khan  and  that  he  must  succeed 
in  respect  of  the  Muaillii  property  if  in 
no  other  minner  by  intestate  succession 
as  heir  of  Nawab  Nasir  Ali  Khan,  His 
suit  fails  in  respect  of  the  Ali  Rizibad 
property  as  the  estite,  according  to  the 
terms  of  the  grant  Ex.  A-13  veatel  as 
heritable  estate  in  Sir  Fateh  Ali  Khan 
But  it  has  not  decided  and  cannot  decide 
the  question  of  succession  as  mutwalli 
for  the  question  of  succession  to  the  office 
of  mutwalli  is  inseparably  connected 
with  the  question  of  succession  to  the 
title  of  Nawab.  Ex.  A  39  was  executed 
on  1st  January  1892.  Ex  4  wasexecufced 
on  17th  June  1892. 


Tho  Viceroy  and  Governor-General  haa 
not  yet  determined  who  is  to  bo  heredi- 
tary Nawab  and  in  accordance  with  the 
terms  of  the  sanad  (Ex.  A-39)  the  suc- 
cessor must  be  the  fittest  member  of  the 
family  who  is  also  a  deserving  represen- 
tative of  the  family.  According  to  my 
view  it  is  that  successor  who  is  entitled 
to  obtain  tho  post  of  mutwalli.  If  the 
view  be  taken  that  the  future  holder  of 
the  Nawabganj-Ahabad  and  tho  Musalla 
estates  is  to  ba  considered  tho  successor 
of  Nasir  Ali  Khan  it  would  bo  possible 
for  a  transferee  uf  those  estates  uncon- 
nectel  with  the  family  to  obtain  the  ap- 
pointment of  mutwalli.  We  h.ive  here  a 
clear  line  of  guidance.  It  is  for  the 
Viceroy  to  determine  who  is  to  be  head 
of  the  family  provided  he  be  a  deserving 
representative  ;  and  so  long  as  a  deserv- 
ing representative  can  be  found,  the  head 
of  the  family  will  bo  creatad  a  heredi- 
tary Nawab,  and  it  is  that  hereditary 
Nawab  who  will  be  the  mutwalli  in  res- 
pect of  the  Khalikabad  property.  1  there- 
fore consider  that  apart  from  tho  ques- 
tion of  jurisdiction  the  appeal  must  suc- 
ceed in  respect  of  the  property  in  Sch  5. 

The  next  question  for  determination  is 
in  respect  of  a  portion  of  tho  under-pro- 
prietary rights  in  a  village  called  Bim- 
nagar  Sirnra  No  23,  Sch.  1.  This  is  a 
village  -in  tho  Bahraicb  District  the 
superior  rights  of  which  appertain  to  the 
Nawabganj-Aliabad  property.  On  21st 
August  1906,  Nawab  Fateh  Ali  Khan 
purchased  a  portion  of  the  under-pro- 
prietary rights  in  that  village.  The  sale 
certificate  is  Ex-  A-7.  The  learned  trial 
Judge  decided  at  o.  p.  51  that  under  the 
rule  of  merger  stated  in  S.  101,  Act  4  of 
1882,  these  under-proprietary  rights 
mergod  in  the  estate  of  Nawabganj-Alia- 
bad It  appears  to  me  that  they  did  not 
do  so.  On  the  construction  which  I  have 
placed  on  Ex.  3  Sir  Fateh  Ali  Khan 
obtained  only  a  life-estate  in  Nawabganj- 
Aliabad.  Fie  never  became  absolutely 
entitled  to  the  property.  Thus  it  must 
be  held  thit  there  ig  no  merger  The  ap- 
peal tnuat  succeed  on  this  point. 

There  is  another  point.  Naair  Ali 
Khan  during  his  lifetime  acquired  a 
house  adjoining  the  Mubarak  Haveli.  It 
is  the  case  for  the  defendant  that  this 
house  was  absorbed  in  the  Mubarak  Ha- 
veli and  in  the  division  of  the  Mubarak 
Haveli  this  house  should  be  included. 
But  on  the  facts  E  find  that  although  this 
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house  adjoins  the  Mubarak  Haveli  it  has 
never-become  amalgamated  with  the  Mu- 
barak Haveli  It  remained  the  property 
of  Naair  AH  Khan  and  has  rightly  been 
held  to  devolve  upon  the  plaintiff  as  his 
heir  by  intestate  successions  The  ap- 
peal therefore  fails  upon  this  point.  Sir 
Tej  Bahadur  Sapru  did  not  argue  on 
ground  24  of  appeal  in  reference  to 
mesne  profits.  I  find  the  decree  correct 
on  tbiS  point.  But  the  amount  will  he 
varied  according  to  the  variation  in  the 
appellate  decree,  As  a  result  1  should 
allow  the  defendant's  appeal  No.  116  to 
this  extent.  I  should  exclude  from  the 
relief  awarded  to  the  plaintiff  fill  the 
properties  in  Schg.  3  and  5  and  the 
•under-proprietary  rights  in  Hamnafiar 
Simra  No.  23  in  Sch.  1.  The  costs 
should  be  borne  according  to  success  and 
failure. 

I  now  come  to  the  plaintiff's  zppea.1. 
This  can  shortly  be  disposed  of  The 
plaintiff  objects  to  having  received  only 
a  declaration  in  respect  of  one-third  of 
the  Mubarak  Haveli.  He  asks  for  posses- 
sion Sir  Tej  Bahadur  Sapru  on  behalf 
of  the  defendant  did  not  oppose  this 
prayer.  He  agreed  that  possession  should 
bo  given  to  the  plaintiff  over  one-third 
of  the  Mubarak  Haveli.  The  plo\  is  a 
good  plea  and  the  appeal  is  accepted  to 
this  extent.  The  remaining  plea  relates 
to  relief  in  respect  of  certain  land  co- 
vered by  the  deed  of  wakf  Ex  4.  Ag  I 
have  previously  found  that  this  Court  is 
not  competent  to  determine  who  should 
be  the  mutwalli  the  appeal  must  fail  on 
this  ground  On  my  finding  the  plaintiff 
is  not  the  mutwalli  at  present.  He  may 
subsequently  be  held  to  be  the  mutwalli. 
When  ho  has  obtained  that  position  it 
will  then  be  open  to  him  to  seek  for  re- 
lief under  this  head  The  failure  of  thiq 
plea  will  not  opente  as  res  judicati.  As 
the  plaintiff  has  suooeeled  in  respect  to 
about  half  the  relief  sought  in  his  appeal 
and  has  failed  in  reapact  to  about  half  of 
his  relief  I  consider  that  the  plaintiff  and 
the  defendant  should  piy  their  own  coats 
in  respect  of  the  Appeal  No.  H7  of  1927. 

Raza,  J.— I  entirely  agree,  I  have 
nothing  to  add  to  the  judgment  which  has 
been  delivered  by  the  Hon'ble  the  Chief 
Tudge.  [  adopt  the  judgment 

VB./R.K.  Order  accordingly 
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WAZIR  HASAN,  J. 

— Applicant-. 

v. 

Jumman — Opposite  Party. 
Civil    Revn.    Appln.    No.    1C   of  1929, 
Decided  on  18bli    July    1929,   from  order 
of  Disb.  and  Bess.  Judge,  Prouda,  I)/-  2lst 
November  192R. 

(a)  Criminal    P.    C.,    S.    195  (3)— Court    of 
Subordinate    Judge      exercising      power     of 
Judge  of    Small    Cause  Court  it    subordinate 
to  District  Judge. 

Under  lub-S  (3)  the  Court  of  tho  Diatric' 
Judge  is  the  principal  Court  hiving  ongmil 
jurisdiction  within  tho  local  limiU  in  whic'i 
a  Court  of  Subordinate  Judge  exercising 
power?  of  a  Tudge  of  Small  C*U<JG  Court  \\ 
situato  nnd  tho  Court  of  Sabordinate  .ludjp 
is  subordinate  to  it.  Thoreforo,  the  Platm!; 
Judge  has  jurisdiction  to  onberUiu  an  app^l 
from  tho  order  of  the  Subordinate  Judgo  pn>- 
ed  under  S  47G-I3  20  O.  C.  !223,  Ref  .  1  Z'v 
L.  ,T.  2(T.;  2  Pat.  L.  J.  1,  Dnt.  [.P'516  C  I] 

(b)  Oudh    Courts    Act  (1925),    S,  7—  Juris- 
diction    conferred     on    Chief    Court      is   not 
11  ordinary  "  original  civil  jurisdiction. 

Though  it  may  bo  conceded  that  according 
to  S.  7  the  Chief  Court  of  Oudh  has  original 
jurisdiction  in  civil  matters  over  certain 
ola?ses,  yet  it  cannot  ba  considered  to  h? 
Court  of  "  ordinary  "  original  civil  juiiadir- 
tion  aa  required  by  S.  195  (3),  Criminal  P.  G  , 
because  jurisdiction  conferred  by  3.  7  is  noj' 
an  "  ordinary  "  original  civil  jurisdiction. 

[P  51G  C  2] 

Motilal  Saksena — for  Applicant. 

Ah  Zaheei — for  Opposite  Party. 

Judgment. — This  is  an  application 
under  S.  115,  Civil  P.  C  Tho  circum- 
stances are  as  follows: 

The  respondent  held  a  decree  agaitiit 
the  applicant  pissed  hy  tho  Court  of  tho 
Munsif  of  Qiiserganj.  On  an  applica- 
tion being  made  by  tha  applicinb  to  tha 
said  Court  for  reaording  full  satisfaction 
of  the  decree  notice  w.is  issued  to  ,I»K! 
effected  on  the  respondent  in  respeot,  of 
the  certification  proceedings  hut  tVn  res- 
pondent did  not  appear  and  an  ex  pirfc'-s 
order  recording  the  full  satisfaction  of 
the  decree  was  made  on  f)th  Aujjngi  192G 
In  February  L92S  the  rogpon  lent  m<i  lo 
an  application  for  execution  of  the  decreo 
in  the  Court  of  the  Subordinate  Judge  of 
Bi.hraich  exercising  powers  of  a  Judge  of 
Small  Cause  Court.  The  execution  pro- 
ceeded to  certain  stage  hut  finally  tho 
case  wag  consigned  to  records.  The  ay- 
plioanb  then  presented  a  patition  to  tho 
Subordinate  Judge,  praying  that  the  r-if- 
pondent  ha  prosecute  1  U'idov  S  9 10 
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I  P.  C.  The  learned  Subordinate  Judge 
accepted  the  prayer  of  the  petitioner  and 
took  proceedings  under  S,  476-B,  Crimi- 
nal P.  C.  From  the  order  of  the  learned 
Subordinate  Judge  the  respondent  pre- 
ferred an  appeal  to  the  Court  of  the  Dis- 
trict Judge  of  Gonda,  The  learned  Judge 
considered  the  appeal  on  its  merits  and 
held  that  no  good  purpose  would  he  ser- 
ved by  instituting  a  prosecution.  He 
accordingly  allowed  the  appeal  and 
ordered  the  withdrawal  of  tho  complaint 
made  by  the  Subordinate  Judge.  Against 
this  order  of  the  learned  District  Judge 
the  present  application  in  revision  is 
made 

On  tho  merits  of  the  case  I  am  not 
prepared  to  interfere  with  the  order  of 
tho  learned  District  Judge  but  a  point  of 
law  was  raised  to  the  etlect  that  the 
learno'l  District  Judge  had  no  jurisdic- 
tion to  entertain  tho  appeal  from  the 
order  of  the  Subordinate  Judge  passed 
nnder  S  -176-B,  Criminal  T.  C  In  sup- 
port of  this  contention  two  cases  decided 
by  the  High  Court  at  Pat  no,  were  cited: 
Amlika  v  Emperor  (l)  and  Sukhdeo  v 
Dist.  Mm'.,  Muzzaffcrpiir  (2)  The  first 
mentioned  cr.iso  purports  to  follow  a  deci- 
sion of  the  Allahabad  High  Court  in 
Ajodhia  P/-as,ir7  v  Ram  Lai  (3).  I  do 
not  propose  to  consider  these  cases  on 
two  grounds.  Ground  1  is  that  since  the 
decision  of  those  cases  the  law  has  been 
materially  altered  and  ground  2  is  that 
the  decision  in  those  cases  was  not  ac- 
cepted as  applicable  to  Oudh  in  the  cise 
of  Ram  Dayal  v  Dicarka  (1). 

In  my  opinion  according  to  S.  195, 
sub-S,  (3),  Criminal  P.  C.,  there  can  bo 
no  question  that  the  Court  of  the  Dis- 
trict Judge  is  the  principal  Court  having 
original  civil  jurisdiction  within  tho 
local  limits  of  whose  jurisdiction  the 
Court  of  the  Subordinate  Judge  exercis- 
ing powers  of  a  Judgo  of  Small  Cause 
Court  h  situate  and  this  is  so  under  the 
second  portion  of  sub-S  (3)  mentioned 
above.  I  further  hold  that  even  accord- 
ing to  the  first  part  of  sub-S  (3)  the 
Court  which  originally  initiated  proceed- 
ings  under  S.  476-13,  Criminal  P.  C.,  is 
the  Court  subordinate  to  the  Court  of 


Pat7£."~20b=34"l.  C~  320=17 

Cr.  TJ.  J,  209. 
(2)  [1917]  2  Pat.  L,  J.  1  --38  I.  C.  751=18  Or. 

L.  J.  370. 

p)  [1912]  34  All.  197. 
14)  [1917]  20  0,  G,  223=42  I,  C.  131=  4  0.  L, 

J.  52J. 


the  District  Judgo  because  though  a  dec- 
ree passed  by  the  Subordinate  Judge  in 
tho  exercise  of  his  powers  of  a  Judge  of 
Small  Cause  Courtis  not  an  appealable 
decree  yet  an  appeal  from  such  of  his  dec- 
rees as  are  appealable  in  law  would  ordi- 
narily lie  to  the  Court  of  District  Judge. 
Again  if  certain  appeals  wore  to  lie  to 
the  Chief  Court,  according  to  proviso  (a), 
sub-S.  (3),  the  Court  of  the  District 
Judge  would  bo  competent  to  entertain 
an  appeal  from  proceedings  initiated 
under  S  476-B,  Criminal  P  C  In  this 
connexion  tho  definition  of  the  expres- 
sion "  District  Judi^e  "  in  the  General 
Clauses  Act,  1897,  and  of  "  District  "  in 
S.  2  (4),  Civil  P  C.,  is  helpful  and  leads 
to  the  same  conclusion  at  which  I  have 
iej,chod. 

It  was  argued  that  after  the  passing  of 
bhe  Oudh  Courts  Act  1925,  the  Chief 
Court  of  Oudh  is  a  Court  possessed  of 
original  civil  jurisdiction  and,  therefore, 
the  decision  in  Ram  Dayal  v  Dwarka 
(4),  is  no  longer  relevant.  Now  the  ori-, 
^inil  jurisdiction  of  tho  Chief  Court  ofj 
Oudh  is  conferred  by  S.  7,  Oudh  Courts' 
Act  1925,  and  it  may  bo  conceded  that, 
•iccordmg  to  that  section  tho  Chief; 
Court  of  Oudh  has  original  jurisdiction^ 
in  civil  matters  over  a  certain  class  of; 
cises  but  sub-S.  (3).  S  195,  Criminal 
P.  C.,  speaks  of  "  ordinary  "  original^ 
civil  jurisdiction  and  to  my  mind  the. 
jurisdiction  conferred  by  S.  7,  Oudh 
Courts  Act  1925,  is  not  an  "  ordinary  ":" 
original  civil  jurisdiction. 

The    application    is    dismissed    with 
costs 

K.M  /U.K.          Application  dismissed 
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STUART,  C.  J.,  AND  IUZA,  J- 

Umrao — Accused — Appellant, 
v, 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  363  of  1929,  De- 
cided on  2fith  July  1929,  frum  order  of 
Addl.  Sess  Judgo.Bahraich.D/-  6-7-1929, 

Penal  Code,  S  302— Death  under  circum- 
•tancei  compatible  with  little  else  than  ir- 
ritant poiioning —  Medical  evidence  a  I  no 
testifying  to  same  effect — Conclusion  ^that 
death  was  due  to  poiioning  by  accused 
held  to  be  good  conclusion 

The  accused  who  was  greatly  diaploaaod 
with  tho  wife  of  hia  brother,  came  to  get  her 
child  from  her.  Ho  took  nway  the  child 


1929 


TLUIIAO  V.  EMPEROB 


Oudh  517 


-without  her  consent.  Later  on  ho  was  over- 
persuaded  by  other  mon  to  leb  tha  child  re- 
main. He  then  proceeded  to  givo  the  child 
some  sweets,  Directly  afterwards  the  child 
was  taken  ill  and  died.  The  child's  viscera 
was  sent  to  Chemical  Examiner  who  deposed 
that  an  extract  from  viscera  produced  ting- 
ling sensation  when  rubbed  on  the  tongue 
and  killed  frog  on  injection.  He  gave  as  his 
opinion  that  death  was  due  to  aconite  poison- 
ing, The  Civil  Surgeon  was  of  opinion  from 
the  condition  of  the  mucous  membrane  of  the 
stomach  and  the  points  of  haemorrhage  that 
deatd  waa  due  possibly  to  irritant  poisoning. 
There  were  other  symptoms  which  pointed  to 
aconite  poisoning. 

Held  :  that  child  died  under  circumstances 
which  would  bo  compatible  with  little  else 
than  aconite  poisoning  and  that  the  child 
was  poisoned  by  thu  accused  was  a  good  con- 
clusion LP  519  C  1,2] 

H.F.  Baliadurji — for    Appellant. 

II.  E.  Ghose — for  fcho  Crown. 

Judgment. — Umrao  Dafah,  a,  man  of 
thirty  years  oE  age,  a  resident  of  Bhityu 
in  the  Bahraich  District,  has  boon  con- 
victed by  the  learned  Additional  Ses- 
sions Judge  of  Buhriiich  of  an  otfonce  of 
murder  under  S.  302,  I.  P.  C.,  and  sen- 
tenced to  death  subject  to  confirmation 
by  this  Court.  He  appeals  The  refe- 
rence in  con  firm  at  ion  is  also  Before  ug 
The  facts  are  those  :  Hafizan,  the 
daughter  of  Kaddu  Dafali  and  Man  gal  a, 
residents  of  a  hamlet  called  Ghuranpura 
or  Jignia  Mahpal  Singh  in  tho  village 
of  Bhabharpur,  Bahraich  District, 
married  about  1919,  Abdulla  the  brother 
of  the  appellant  and  went  .to  reside  in 
the  house  in  which  he  and  the  appellant 
lived  in  the  village  of  Bhitya.  At  first 
her  marriage  with  Abdulla  was  success- 
ful Subsequently  Abdulla  became  in- 
capacitated by  lameness  and  was  unable 
to  work  Umrao  then  apparently  had  to 
keep  them  While  ready  to  keep  hia 
brother  he  was  not  ready  to  pay  for  the 
support  of  his  brother's  wife.  In  192G 
Hafizan  was  turned  by  Umrao  out  of  the 
house.  She  wont  back  to  her  father's 
house.  She  was  then  pregnant  Her 
son  Mohammad  Husain  known  by  the 
pet  name  of  Chummun  is  the  deceased 
child  with  whoso  murder  Umrao  has 
been  charged.  This  child  was  born  ahout 
July  or  August  1926  After  his  birth 
Hafizan  returned  to  Abdulla.  After  a 
short  time  she  was  divorced  and  turned 
out  of  the  house  once  more,  Abdulla  re- 
taining the  custody  of  the  child.  She 
went  back  to  her  father  On  5th  Febru- 
ary  1929,  she  returned  to  Bhitya  which 
js  eighteen  or  nineteen  milea  from  Bha- 


bharpur. She  clandestinely  removed 
the  child  and  brought  him  back  to  her 
father's  house  on  6th  February  1929.  On 
7th  Februaiy  Umrao  and  a  man  called 
Ghafoor  arrived  at  Jignia  Mahpal  Singh 
They  went  to  the  house  of  Halimat  Bud- 
du's  brother.  Ghafoor  camo  to  Buddu's 
house  where  he  found  Man  gal  a,.  lie  asked 
Man  gala  to  give  back  the  child 
The  child  was  at  that  time  with  Hafiziu 
who  was  in  the  fields  When  [lafizau 
returned,  Maagala  took  bhe  child  to  Rah- 
mat's  house  where  the  appellant  was 
The  appellant  took  fcho  child  upon  his 
knee  and  apparently  fondled  it  After  11 
time  he  returned  the  child  to  Mangala, 
who  took  him  home.  On  Sfch  February 
1929,  Uinmo  and  Ghafoor  went  away  to 
another  hamlet  whence  they  returned 
with  PUhim  Bakhah  the  brother  of 
Urnrao's  mother.  At  that  time  Mangala. 
iiud  Hafizan  were  away  but  bhe  child 
was  in  the  house.  Umrao  and  Ghafoor 
took  the  child  up  and  were  taking  him 
aw.iy  when  Mangahi  and  llatizan  re- 
turned. We  continue  in  the  words  of  the 
witnesses  themselves.  Mangala  has  do- 
posed  as  to  what  happened  subsequent^  . 

"Then  L  requested  Umr.iu  to  k't  the  boy  r----- 
main  with  us  till  tho  Id.  Umrau  said  hd 
would  by  uo  means  giva  Lha  boy,  and  carried 
him  away.  I  then  asked  Umrao  to  lot  my 
daughter  suckle  fcho  child.  He  g.ive  the  child 
to  ma.  I  gave  the  child  to  my  'daughter.  Ou 
account  of  shame  from  tho  presence  of  her 
husband's  eldor  brother  Uniiao,  mv  daughter 
turned  round  to  aucklo  the  bo\.  Umrjo 
rushed  and  snatched  away  the  boy.  Thou 
my  daughter  began  to  woep  and  ary  Thau 
I  began  to  cry  too.  My  daughter  Lheu  said 
that  ho  would  be  no  butter  th.iu  a  man  who 
had  connexion  with  his  sister  and  his  mother 
if  ho  took  away  tho  boy.  Umrao  sr.artod  off 
with  the  boy  saying  that  ho  would  ba  no  sou 
of  hiH  f  ither  if  ho  did  nob  got  ua  all  sitting  in 
tho  police  station  at  Souwan.  Then  ha  went; 
away  with  tho  boy  up  to  a  grova  called  tho 
Hidia  grove.  Behind  him  \>eut  1  and  my 
younger  daughter  Nissa,  bosoechiug  him  to 
IOAVG  tho  boy,  Fakiroy  tailor  who  waa  com- 
ing in  the  110011  from  his  fields  to  his  house 
and  Batau  who  waa  splitting  wood  in  the 
grove  met  there.  I  told  them  that  they  had  the 
previous  night  made  Umrao  giva  the  boy  to  mu 
and  now  ho  w.is  taking  away  tha  boy.  Fakirjy 
and  Katan  entreated  Umrao  to  gno  tha  boy 
till  tho  Id.  Then  wa  all  sat  down  in  tho 
grove." 

"Umrao  made  the  boy  sit -on  his  lags  AI:  1 
gave  him  sweats  whioh  ho  uutidd  from  tha 
corner  of  an  auganoha.  The  swoota  woro  two 
peaces  of  gur,  half  a  ohattak  iu  weight.  White 
the  boy  was  eating  gur  Umrao  kept  him 
seated  on  his  logs.  When  ho  had  finished, 
Rabim  Bakhah  and  Gappu  said  that  bhe  boy 
should  ba  given  to  ma  Lo  bo  bakon  away, 
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Umrao  said  that  day  ho  was  giviDg  me  tho 
tcy  and  il  anything  unboward  happened  he 
would  take  another  boy  in  return  for  the  boy 
tjiven  me." 

Hole  : — Grappu  ib  Ghafoor. 

"I  said  I  had  nourished  tho  boy  for  two  years 
with  caro  and  nothing  untoward  had  hap- 
pened ajid  that  now  if  any  such  thmg  should 
happen  I  would  yivo  a  boy  to  Umrao  in  re- 
turn for  that  boy.  Then  the  three  started 
ofl.  Myaolf,  my  daughter,  the  boy,  Fakiroy 
and  Ratau  Lodh  started  for  our  village.  As 
we  had  gono  a,  l.ttle  distance  the  boy's  head 
bang  down.  Whou  we  went  a  little  further 
ihe  boy  lost  consciousness.  I  made  my 
daughter  Nissa  run  to  call  back  Umrao  and 
hm  companion:*.  My  daughter  followed  tho  in 
to  Hariharpur  but  they  took  rapid  stndos 
and  disappeared  By  the  time  my  daughter 
came  back  the  boy  expired.  When  I  reached 
home  tho  boy  vomitted.  I  thought  ho  was 
possessed  and  I  went  to  a  wizard.  I  told 
my  daughter  Hafizan  to  lay  the  boy  on 
the  square  of  Imam  Sahib,  while 
I  was  going  to  call  the  magician.  When  I 
came  back  I  found  the  boy  stark  dead,  1  SAW 
the  boy.  His  teeth,  lips  and  nails  v,ere  all 
fclaok." 

llafizan's  account  of  the  affair  is  this. 
She  says  she  did  nob  accompany  her 
mother  Lo  the  grove  She  says  : 

"  Tho  throe  men  went  away  with  the  child 
add  my  mother  and  my  slater  Nissa  went 
behind  them  beseeching.  My  mother  then 
came  back  with  tho  child.  Tho  boy  was  un- 
conscious and  hung  his  head  down.  He  was 
perspiring.  1  put  tho  boy  on  the  ohabutra 
si  Fakiroy  tailor.  Tho  boy  vornittod  six  or 
seven  times  and  expired  there  before  my 
mother  came  back  from  the  magician's  houao 
in  which  she  had  gone  Hia  nails  and  tenth 
became  black  and  hi*  lips  blue  and  his 
stomach  got  oulged  out." 

Nissaa  lifcble  girl  of  nine  corro  bo  rated. 
Fakirey  the  bailor  said 

11  The  uoxt  day  whan  Urnrao  \\as  going 
w^th  the  baby  I  met  him  at  Iliddabagh. 
Ghafoor  was  with  him.  Maugala  was  behind 
tnem.  She  wai  entreating  Umrao  to  luave 
the  boy  behind.  I  interceded  and  Umno 
Agreed.  All  of  us  dit  there  ou  the  ground. 
Umrao  gave  the  boy  two  lumps  of  gur  about 
half  a  chhatak  in  weight.  The  boy  ato  up 
:he  gur.  The  throo  men  started  towards 
their  village  and  \vo  started  towards  our  vil- 
lage. I  did  not  hear  any  condition  imposed 
fcv  Umrao  di  to  the  boy  when  giving  him  to 
Mangala.  I  did  not  hoar  him  saying  that 
:I  the  child  diil  not  faro  well  Umrao  would 
take  another  boy  from  her.  In  tho  way  tho 
child  became  unwell.  Mangala  asked  mo  and 
1  said  the  hoy  wad  oithor  pousosiscd  b>  so  mo- 
lting or  there  was  poison  in  gur. 

TUtan  said  •- 

"  Umrao  with  the  child,  Ghafoor  and 
Hahim  Baksh  came  to  Hidda  gruvo  followed 
by  Nissa  and  Maugala  entreating  them  to 
leave  the  boy  till  Id.  I  was  splitting  wood  in 
that  Hirlda  grove,  Fakirev  came  there.  I 
And  Fakirey  admonished  Umrao  and  ho  ao- 
ceded  to  our  request.  We  all  sat  down  on 


the  ground.  Umrao  from  bis  dhoti's  corner 
took  out  two  lumps  of  gur  and  gave  them  to 
the  boy  who  ate  it  up.  Then  Umrao  gave  the 
boy  to  Mangala.  Umrao  said  if  tho  boy 
should  be  unwell  or  die  ho  would  take  back 
a  boy  in  return.  Mangala  said  she  had  nour- 
ished the  boy  2J  years  and  he  had  not  come 
to  grief." 

We  have  in  places  altered  the  trans- 
lation in  the  printed  book.  We  have 
corrected  the  translation  from  the  Verna- 
cular. Thus  according  to  this  story 
the  boy  who  was  apparently  in  good 
health  was  given  some  sugar  by  the 
appellant.  Almost  directly  after  he 
had  eaten  it  he  was  taken  violently  ill 
and  he  died  in  a  very  short  time  after- 
wards Before  we  go  any  further  we 
should  dispose  of  a  plea  in  defence  which, 
while  recognizing  that  tho  child  was 
poisoned,  suggests  that  he  was  poisoned 
not  by  the  appellant  but  by  his  own 
grandmother  Mt.  Mangala.  We  have 
already  referred  to  Ghafoor  and  Hahim 
Bakhsh.  Ghafoor  was  arrested  in  con- 
nexion with  the  murder  but  as  there 
was  not  sufficient  evidence  againsb  him 
he  was  discharged.  lie  has  given  evi- 
dence for  the  defence  So  has  R  EL  him 
Bakhsh.*  According  to  these  witnesses 
Mangala  at  first  agreed  that  the  appel- 
lant and  Ghafoor  should  take  the  boy 
away.  Ghafoor  says  . 

"When  Umrao  started  with  tho  boy  Mangala 
said  that  ten  koses  had  to  bo  travelled  and 
tho  boy  might  cry  in  the  way  and  so  Umrao 
should  take  with  him  sweets  to  give  tho  boy. 
So  saying  she  tied  a  piece  of  gur  to  the  corner 
of  Umrao's  angauohfi.  The  gur  was  about  a 
chhaUk.  Umrao  started  with  the  boy 
Maugala  and  Nissa  came  along  with  us  en- 
treating Umrao  to  lot  the  boy  remain  till  tha 
Id.  Umrao  did  not  heed  So  the  two  followed 
UH  to  tho  Hidda  grove.  Thore  Ratan  and 
Fakirey  tailor  wore  cooling  thomselvos  in 
tho  grovo." 

"  Mangala  said  to  Fakirey  that  Umrao  had 
brought  her  daughter's  son  and  was  not 
listening  to  ontraatiofi  Fakiroy  and  Ratan 
rocommcndod  to  Umrao  that  he  should  let 
the  boy  lomaiu  till  the  Id.  Umrao  said  that 
it  was  wrong  for  Ilafi/an  to  steal  away  the 
boy.  Then  at  the  request  of  myself,  Rahim 
Bakhst,  Fakirey  and  Ratan,  Umrao  gave  tho 
hoy  to  Mangala  and  made  tho  boy  eat  the  gur 
(mithai)  which  was  tiod  at  the  corner  oE  his 
angauoha." 

Rahim  Bakhsh  said 

"  Mangala  took  tho  boy  from  Haflzan  and 
Rave  him  to  Umrao.  Mangala  tied  gur  In 
Umrao's  angauoha  while  Hafizan  was  suck- 
ling tho  boy  and  said  that  "  whenever  the 
boy  should  cry  Umrao  should  give  him 
tho  gur  as  a  distance  of  ten  koscs  had 
to  be  covered.  Umrao  started  homeward 
with  the  boy.  I  and  Ghafoor  weror 
with  him.  Mt.  Mangala  and  Haflzan  cam* 
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along  \vith  us  in  tha  way  making  en- 
treaties. After  a  short  distance  we  camo  to 
a  grove  called  the  Hidda  grove.  Then  Raban 
Lodh  and  Fakirey  tailor  meb  us.  Mfc.  Man- 
gala  said  to  them  that  she  was  entreating 
Umrao  to  let  the  boy  remain  with  her  for  a 
mouth  but  Umrao  did  nob  heed.  Fakiroy 
and  Ratan  Lodh  also  asked  Umrao  to  leave 
the  boy  for  a  month  which  was  not  a  long 
time.  We  too  said  that  the  boy  might  be 
allowed  to  remain.  Umrao  gave  back  the 
boy  to  Mt.  Mangala.  Umrao  then  untied  the 
sweat^i  (in i thai)  that  is  the  samo  gur  and  gave 
it  to  the  boy.  The  boy  began  to  eat  gur.  " 

Here  is  a  sharp  conflict;  of  evidence. 
If  Mangala,  Nissa,  Fakirey  and  Ratan 
are  telling  the  truth  the  gur  waa  with 
the  appellant  and  the  appellant  gave  it 
to  the  hoy  to  eat.  If  Ghafoor  and 
Rahim  Bakhsh  are  telling  the  truth  it 
was  Mangala  who  was  responsible  for 
giving  the  gur  to  the  boy.  It  is  noticea- 
ble that  Fakirey  and  Ratan  appear  to 
be  independent  witnesses.  It  is  also 
noticeable  that  neither  of  them  was 
cross-examined  on  this  point  Ghafoor 
was  the  appellant's  associate  all  through 
the  matter.  Rahim  Bakhsh  is  his 
mother's  brother.  It  is  true  that  the 
families  are  inter-related.  There  is 
further  this  fact.  Hafizan  has  deposed 
that  while  she  was  at  Bhitya  the  son  of 
Sarfaraz,  another  brother  of  Umrao  was 
drowned  and  that  she  was  charged  by 
Umiao  and  the  family  with  having 
drowned  the  boy.  She  says  that  Umrao 
told  her  (here  we  are  correcting  the 
English  of  the  record)  that  he  would 
deal  with  her  in  such  a  manner  that  she 
would  not  be  able  to  let  her  liver  go  be- 
cause she  would  be  gripping  it  in  agony. 
Both  Ghafoor  and  Ruhim  Bakhsh  de- 
posed to  the  drowning  of  Sarfaraz's  son 
but  both  deposed  a  complete  ignorance 
of  Hafizan  having  been  charged  with 
complicity  in  the  child's  death.  We  do 
not  wish  to  strain  the  point  but  there 
mav  be  some  connexion  between  the 
death  of  the  son  o[  Sarfaraz  and  the 
present  affair.  The  learned  Sessions 
Judge  and  the  assessors  all  found  the 
appellant  guilty  and  they  thus  found 
that  Mangala,  Nissa,  Fakirey  and  Ratan 
were  tolling  the  truth  and  that  Ghafoor 
and  Rihim  were  nob  telling  the  truth 
"We  are  of  the  same  opinion.  The  case 
then  stands  as  follows  :  The  appellant 
was  greatly  displeased  with  Hafizan. 
He  came  to  get  the  child  back.  He  took 
away  the  child  without  the  consent  of 
the  mother.  Later  on  he  was  over- 
persuaded  by  other  men  to  let  the  child 


remain.     He  then  proceeded  to  give    the| 
chili  some  sweets.     Directly   afterwards, 
the  child  was  taken   ill   and   died      The1 
child's  viscera  was  sent    to   the   Chemi- 
cal   Examiner      who   deposed    that      an 
extract    from     the  viscera      produced    a| 
tingling    and   numbing    sensation    whenj 
rubbed  on  the  tongue  and   killed   a   frog 
on  injection      He  gave  it  as  his   opinion 
that  the  death  of  the   child   was   due    to 
aconite    poisoning.     In     Taylor's     well 
known  work  on  Medical    Jurisprudence, 
8th  Edn.  Vol.  2,  p.  718  it  is  stated  • 

11  Aconite  may  bo  extracted  from  organic 
liquids  by  means  of  Sbaa's  process  for  fcho 
separation  of  the  alkaloids.  In  this  way  and 
by  applying  tbe  teat  of  taste  and  that  of! 
physiological  action  on  animals  (mice  or 
frogs)  a  very  minute  trace  of  aconitina  may 
bo  detooted.  " 

We  hold  that  the  child  died  in  cir-' 
cumstanoes  which  would  be  compatible 
with  little  else  than  irritant  poisoning. 
The  Civil  Surgeon  was  of  opinion  from 
the  condition  of  the  mucous  membrane 
of  the  stomach  and  the  points  of  hae- 
morrhage that  death  was  due  possibly 
to  an  irritant  poison.  There  were  other 
symptoms  which  pointed  to  poisoning 
with  aconite.  We  have  been  unable  to 
ascertain  that  the  discolouration  of  the 
nails  or  teeth  after  death  is  a  necessary 
symptom  of  poisoning  by  aconite  but 
this  discolouration  might  well  follow 
intense  irritation.  Evan  in  the  absence 
of  the  medical  evidence  a  conclusion  that 
the  child  was  poisoned  could  be  a  good 
conclusion,  but  when  the  other  evi- 
dence is  road  with  the  medical  evidence 
it  appears  to  us  that  we  are  not  justified 
at  arriving  at  any  conclusion  other  than 
tha  conclusion  on  which  the  Court  ar- 
rived. The  question  of  motive  is  diffi- 
cult. In  the  first  place  id  was  not  easy 
for  the  Court  to  ascertain  every  aspect 
of  the  case  from  the  witnesses.  The 
people  who  had  the  most  intimate 
knowledge  oC  the  facts  were  nil  Dafalis. 
Dafalis  anywhere  are  nob  an  intelligent 
class  and  in  the  particular  part  where 
they  reside  would  probably  be  most 
unintelligent  This  much,  however,  is 
clear.  Umrao  hated  Ha.fi z&n  and  was 
apparently  ready  to  do  anything  to  in- 
jure Hafizan.  Wo  believe  her  evidence 
when  she  says  that  Umrao  attributed 
the  death  of  the  son  of  his  brother  Sar- 
faraz  to  her.  It  may  have  been  that  ha 
wished  to  deprive  her  of  her  son.  It 
may  have  been  that  he  had  hoped  being 
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an  ignorant  man  fchat  if  he  poisoned  the 
deceased  child  Hafizan  might  be  sus- 
pected of  murder  It  is  noticeable  that 
his  witnesses  have  endeavoured  to  im- 
plicate ETafizan's  mother.  The  learned 
counsel  who  appeared  for  the  appellant 
put  up  as  good  a  case  for  him  as  was 
possible.  The  gentleman  in  question  is 
a  very  experienced  counsel  in  criminal 
cases.  He  was,  however,  unable  to  put 
thn  case  any  higher  than  this  He  said 
that  even  if  the  Court  took  the  view  on 
the  evidence  that  the  appellant  gave  the 
sugar  to  the  child  it  appears  to  us  im- 
possible to  take  any  other  view — there 
was  a  possibility  that  the  appellant 
was  unaware  of  the  fact  that  the  sugar 
contained  poison.  He  did  not  en- 
deavour to  contest  the  finding  of  the 
Sessions  Judge  that  the  boy  had 
been  poisoned  This  plea  HI  altogether 
insufficient.  We  accordingly  find  fchat 
the  appellant  has  been  rightly  convicted 
The  offence  was  particularly  cruel  and 
there  can  be  no  question  of  mitigation. 
We  accordingly  dismiss  the  appeal,  up- 
hold the  conviction,  confirm  the  sen- 
tence and  direct  that  Umrao  be  hanged 
by  the  neck  till  he  be  dead. 

V  B  /R.K.  Appeal  dismissed. 
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WAZLR  HASAN,  Ag.  C.  J.,  AND 
POLLAN,  J. 

Mt  Amina  Eihi —  Plaintiff  —  Appel- 
lant. 

V. 

Mohammad  Ibrahim  and  another — 
Defendants — Respondents 

Second  Appeal  No  201  of  1928,  Deci- 
ded on  20fch  November  1928,  from  decree 
of  Sub-Judge,  Hai  Bdrelly,  D/-  17th  Fe- 
bruary 1928. 

(a)  Mnhomedan  Law — Dower  can  be   fixed 
«fker  marrige, 

A  dower  can  bo  fixed  at  a  period  labor  than 
the  celebration  of  the  marriage.  .4.  I.  R.  192G 
Oudh  18G  and  3  All.  200  (P.  C,),  Foil. 

[P  521  C  1] 

(b)  Tranifer  of  Property  Act,     S.  53  -Gift 
to  wife— Huiband  indebted  but  having  iuf  fi- 
•cient  property — Gift  cannot  be  avoided. 

Paying  one  creditor  in  full  and  leaving 
others  unpaid  is  not  regarded  in  law  to  bo 
voidable  at  the  instance  of  a  creditor. 

Where  a  husband  discharges  his  liability 
for  hia  dower  debt  by  a  gift  of  a  portion  of  his 
property  in  favour  of  hia  wife,  the  mere  faot 
that  he  was  heavily  indebted  at  the  time  -of 
I  he  gift  ia  no  ground  for  refusing  to  give  effect 


to  the  gift,  particularly  when,  he  is  still  pos- 
sessed of  largo  immovable  property  to  satisfy 
other  creditors.  .1.  I.  R.  1915  P.  0.  115,  Foil. 

[P  521  G  2] 

Akhlak  Ilusain — for  Appellant. 
Akhtar  Husain — for  Respondent  1. 

Judgment. —  -This  is  the  plaintiffs 
appeal  from  the  decree  of  the  Subordi- 
nate Judge  of  Rai  Bareli  dated  17th  Feb- 
ruary 1928  affirming  the  decree  of  the 
Munsif  of  Dahnau  dated  12th  Novem- 
ber 1927.  Tho  plaintiff  is  tlie  wife 
of  one  Abdul  Wahab,  who  was  arrayed  as 
defendant  2  in  the  suit  out  of  which  this 
appeal  arises  Shaikh  Muhammad  Ibra- 
him defendant  1  holds  a  decree  for  simple 
money  debt  against  Abdul  Wahnb  In 
execution  of  that  decree  he  desires  to  at- 
tach and  bring  to  sale  the  property  which 
is  the  subject  matter  of  the  present  suit. 
The  plaintiff  intervenes  in  execution  pro- 
ceedings with  a  claim  that  the  property 
in  question  had  been  gifted  to  her  by  her 
husband,  Abdul  Wahab,  in  lieu  of  a  por- 
tion of  her  dower  debt  by  a  registered 
deed  executed  on  2,3rd  December  1926. 
This  claim  was  rejected  by  the  Court 
seized  of  the  execution  proceedings.  In 
consequence  of  this  the  present  suit  was 
brought.  The  relief  claimed  is  a  decla- 
ration that  the  property  in  question  is 
not  liable  to  be  sold  in  execution  of  the 
decree  held  by  defendant  1  as  against' 
Abdul  Wahab  defendant  2  The  ground 
on  which  the  relief  is  claimed  is  the 
same  which  was  urged  by  her  in  the  exe- 
cution proceedings  to  which  reference 
has  already  been  made.  The  only  de- 
fence to  the  suit  with  which  we  are  con- 
cerned was  that  the  deed  of  gift  is  a  ficti- 
tious transaction  in  the  sense  that  there 
was  no  dower  debt  subsisting  on  the  date 
of  its  execution  in  favour  of  the  plaintiff 
and  if  that  was  true  the  deed  was  clearly 
voidable  at  the  option  of  the  creditor  in 
virtue  of  the  provisions  of  S-  53,  T.  P. 
Act,  1882.  The  Courts  below  have  given 
effect  to  this  defence  both  in  the  premi- 
ses and  in  conclusion. 

The  judgment  of  the  lower  appellate 
Court  is  primarily  founded  on  conjectures 
and  suspicions  and  with  the  aid  of  coun- 
sel on  both  sides  we  endeavoured  to  ex- 
tract any  definite  finding  on  the  question 
as  to  whether  the  dower  debt  had  been 
paid  up  before  the  execution  of  the  deed 
of  'gift  in  question.  The  judgment  at 
best  can  be  interpreted  to  mean  that  it 
has  not  been  proved  that  the  wife's  dower 
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subsisted  as  a  debt  on  the  date  of  the 
execution  of  the  deed  of  gift.  But  if 
there  is  no  finding  and  indeed  there  is  no 
evidence,  which  could  have  supported 
such  a  finding,  had  it  been  given  that 
the  dower  debt  had  been  satisfied  the 
learned  Subordinate  Judge's  surmises 
that  it  might  have  been  paid  up  before 
because  it  was  not  shown  to  have  been 
subsisting  on  the  date  of  the  gift  is  of  no 
ocnksequenoe  whatsoever.  Tho  facts  which 
are  not  disputed  are  that  the  plaintiff  is 
the  married  wife  of  Abdul  Wahab  and 
that  a  dower  of  at  least  Rs.  10,000  was 
fixed  either  at  the  marriage  or  at  a  subse- 
quent period  by  the  husband.  The  evidence 
furnished  by  the  recitals  in  the  deed  of 
gift,  which  deed  was  proved  by  formal 
evidence  as  against  the  respondent, 
though  not  conclusive  in  its  nature  is 
certainly  admissible  It  recites  the  fact 
of  marriage,  the  fixing  of  dower  at  the 
figure  of  Rs  10,000  and  it  recites  the 
further  fact  of  the  husband  discharging 
his  obligation  in  respect  of  the  dower 
debt  to  the  extent  of  Rg.  1,000  by  mak- 
ing transfer  of  a  portion  of  his  immova- 
ble property.  That  the  dower  could  be 
;fixed  at  a  period  later  than  the  celebra- 
tion of  the  marriage  is  a  proposition 
'which  cannot  be  disputed  4  Bench  of 
this  Court  to  which  one  of  us  was  a  party 
had  occasion  to  consider  this  matter  in 
oase  of  Baslur  Ahmad  v  Zobaida  Khatun 
(l).  On  the  authority  of  a  decision  of 
their  Lordships  of  the  Judicial  Commit- 
tee in  the  case  of  Kamarunissa  Bibi 
v.  Ilussaini  Bibi  (2),  it  was  held  in  that 
case  that  if  no  dower  is  fixed  at  the  mar- 
riage it  may  bo  fixed  later. 

We  must,  therefore  start  with  the  ini- 
tial fact  that  at  least  a,  sum  of  Rs  1,000 
was  the  amount  of  dower  fixed  in  favour 
of  the  wife  by  the  husband.  The  liabi- 
lity to  discharge  this  dower  debt  rests  on 
the  husband  and  will  continue  to  rest 
till  he  satisfies  it.  There  is  no  evidence 
on  the  record,  indeed  there  was  no  posi- 
tive case  to  that  effect,  that  he  had  ever 
satisfied  it  at  a  date  earlier  than  the  date 
of  the  execution  of  the  deed  of  gift.  It 
follows  that  *;he  dower  debt  to  that  'ex- 
tent was  subsisting  on  the  said  date  .  By 
means  of  the  transfer  of  a  portion  of  his 
immovable  property  under  the  deed  of 
gift  in  question,  the  husband  discharges 


his  liability  for  his  dower  debt,  [f  there 
were  nothing  olae  the  transaction  of  gift 
must  be  upheld  in  favour  of  the  wife  but 
it  is  said  that  it  cannot  be  so  upheld  be- 
cause Abdul  Wahab  was  heavily  indebted 
on  the  date  of  execution  of  the  deed  of 
gift  It  is  true  and  that  is  the  finding  of 
the  learned  Subordinate  Judge  that 
Abdul  Wahab  was  so  indebted.  That 
however,  is  no  ground  for  refusing  to 
give  effect  to  the  gift  In  those  circum- 
stances the  provisions  of  S.  53,  T.  P.  Act, 
1882,  are  also  not  applicable.  It  is  ad- 
mitted that  Abdul  Wahab  is  still  posses- 
sed of  largo  immovable  property  The 
share  of  his  annual  profits  from  zemin- 
dari,  according  to  the  finding  of  the 
learned  Subordinate  Judge,  is  about 
Rs.  2,000.  Abdul  Wahab's  act  of  trans- 
ferring a  small  portion  of  his  immovable) 
property  to  his  wife  in  lieu  of  a  portion 
of  her  dower  debt  in  the  circumstances  of 
this  case  amounts  to  no  more  than  pay- 
ing one  creditor  in  full  and  leaving  others 
unpaid  Such  an  act  is  not  regard  in 
law  to  be  voidable  at  the  instance  of  a 
creditor.  We  may  here  with  advantage 
quoto  a  passage  from  a  decision  of  their! 
Lordships  of  the  Judicial  Committee  in 
the  case  of  Musahar  Sahu  v  Hakim 
Lai  (3): 

"As  A  matter  of  law  their  Lordships  take  it 
to  be  clear  that  in  a  case  in  which  no  consi- 
deration of  the  law  of  bankruptcy  or  insol- 
vency applies  there  is  nothing  to  provent  a 
debcor'paymg  one  creditor  in  lull  and  leaving 
others  unpaid,  although  tho  result  may  be 
that  the  rest  of  his  assets  will  bo  insufficient 
to  provide  for  the  payment  of  tho  rest  of  his 
debts," 

The  result  is  that  tho  appeal  is  allowed 
the  decree  of  the  Courts  below  are  dis- 
charged and  the  plaintiff's  claim  is  de- 
creed with  costs  m  all  the  throe  Courts. 

W.9./B.K,  Appeal  allowed. 

(3)  A[l.~R~1915  P    G.  ll"5=4lT(Jal.  TrH^sT 
A,  104  (P.  C.) 


A.  l. 

O.  0.  108. 
<2)  [1881]  3  All.  2CG  (P,  C.). 
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MlSRA,  J. 

Mohammad  Ah— Plaintiff-  Appellant. 
v 

Mumtaz  Ah  —  Defendant  —  Respon- 
dent. 

Second  Appeal  No.  296  of  1928,  De- 
cided on  9th  November  1928,  from  de- 
cree of  Sub-Judge,  Sultanpur  D/-  23rd 
May  1928. 
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Trusts  Acl,  S,  90  —Partition— Suit  for— 
Perion  acquiring  certain  right  by  virtue 
of  being  in  possession  of  entire  property 
cannot  resist  coheirs'  claim  for  partition. 

Persons  inheriting  property  as  heirs  from 
a  common  ancestor  are  deemed  as  cosharers 
and  possession  of  one  IB  deemed  to  bo  the 
possession  of  the  other.  If  one  of  them  while 
in  possession  of  the  entire  property  derives 
an  advantage,  namely,  tenancy  and  under- 
proprietary  rights  in  respect  of  some  plots 
by  virtue  of  being  in  suoh  possession,  he  can- 
not appropriate  that  advantage  exclusively 
for  himeelf  but  must  be  deemed  to  have 
derived  it  both  for  himself  and  his  cosharer. 
He,  therefore,  cannot  resist  a  coheir's  claim 
for  partition  in  respect  of  the  plots. 

[P  523  G  1] 

M.  Wasim — for  Appellant. 
Naimullak — for  Respondent. 

Judgment. — This  is  a  plaintiff's  ap- 
peal out  of  EL  suit  for  partition.  Th° 
parties  to  the  suit  are  brothers,  sons  of 
one  Sheikh  Amjad  All,  resident  of  vil- 
lage Nandaura,  district  Sultanpur.  The 
plaintiff-appellant  filed  a  suit  for  parti- 
tion in  respect  of  the  property  which 
had  been  inherited  by.them  either  from 
their  father  Amjad  Ali  or  from  their 
grand-uncle  Bamzan  Ali,  The  dispute  in 
this  appeal  relates  to  certain  plots  of 
land  situate  in  village  Nandaura  which 
have  been  proved  to  have  been  in  pos- 
session of  the  aforesaid  Bamzan  Ali,  who 
died  in  1890  and  after  whose  death  the 
parties  to  the  suit  inherited  it  These 
plots  of  land  are  Nos  161  old  196  new, 
old  187/1/new  219,  old  187/2/new  221, 
old  188/new  222,  old  265/new  318,  old 
315/now  390,  old  310/new  391,  old  334/ 
new  408  old  466/new  555,  and  old  541/ 
new  657,  which  were  recorded  at  the 
time  of  the  regular  settlement  in  the 
possession  of  Barnzau  Ali  himself  free 
of  rent  and  certain  other  numbers,  which 
were  old  163/new  198,  old  183/new  216 
and  old  510/1/new  618,  which  were  re- 
corded in  the  cultivation  of  tenants  but 
had  subsequently  come  into  the  posses- 
sion of  Bamzan  Ali.  There  were  cer- 
tain ofcher  numbers,  namely,  old  325/ 
new  350,  old  318/new  393,  old  321/2/new, 
396,  old  322/new  396,  old  324/new  399 
and  old  321/1/new  401  which  were  re- 
corded as  parti.  In  1915  the  taluqdar 
of  Kurwar,  who  is  the  owner  of  the  vil- 
lage in  which  these  plots  of  land  are 
situate,  instituted  in  the  rent  Court  a 
suib  for  resumption  in  respect  of  these 
plots.  The  suit  was  filed  against  the 
defendant-respondent  Mumtaz  Ali  who 
then  happened  to  be  in  possession  of  all 


these  plots  of  land.  On  17th  Septem- 
ber 1915  a  compromise  was  arrived  ab 
between  the  parties  to  this  case  under 
which  tenancy  rights  were  decreed  in 
respect  of  three  plots  of  land  namely 
193  (recent)  216  (recent)  and  618  (re- 
cent) subject  to  the  payment  of  an  an- 
nual rent  of  Be.  1-4-0  and  under-pro- 
prietary  rights  in  respect  of  196,  219r 
221,  222,  318,  350,  390,  391,  393,  396, 
397,  399,  400,  408,  555  and  657  on  the 
payment  of  under-proprietary  rent  of 
Bs.  17-0-3.  All  the  plots  of  land  are 
now  admittedly  in  possession  of  the 
defendant- respondent,  and  the  plaintiff- 
appellant  claimed  a  half  share  in  them. 

The  learned  Munsif  of  Musafirkhana 
at  Sultanpur  who  tried  the  suit  held 
that  the  property  was  joint  property  of 
the  parties  and  by  his  decree  dated  6th 
February  1928  deoreed  the  plaintiff's 
suit  for  partition  of  a  half  share  in  res- 
pect of  these  plots 

On  appeal,  however,  a  different  view 
was  taken  by  the  learned  Subordinate 
Judge  of  Sultanpur,  who  by  his  dearee 
dated  23rd  May  1928,  had  dismissed  the 
plaintiff's  suit 

On  appeal  it  is  contended  before  me 
that  the  decision  of  the  learned  Sub-! 
ordinate  Jucjge  is  wrong  and  that  the! 
plaintiff  is  entitled  to  a  half  share  in  thej 
plots  in  suit.  After  hearing  the  parties! 
I  have  come  to  the  conclusion  that  the! 
ludgmenb  "of  the  learned  Subordinate 
Judge  is  erroneous  and  cannot  be  up 
hold.  I  will  now  proceed  to  give  ray 
reasons  for  arriving  at  this  conclusion 

It  has  not  been  contested  before  me  that 
all  these  plots  of  land  were  in  the  posses- 
sion of  Barnzan  Ali.  Indeed  this  was 
admitted  by  the  defendant-appellant  in 
the  resumption  case  (vide  Ex.  2).  It  is 
also  admitted  before  me  that  these  plots 
of  hind  came  into  the  possession  of  the 
defendant-respondent  as  heir  of  Bamzan 
Ali  It,  therefore,  appears  to  me  that 
if  any  right  had  been  obtained  by  the 
defendant-respondent  in  respect  of  these 
plots  of  land  by  virtue  of  a  compromise 
with  the  taluqdar,  suoh  rights  must  be 
ascribed  to  the  rights  of  Bamzan  Ali 
whose  heir  he  happens  to  be  If 
such  be  the  position,  as  it  must 
be,  the  benefit  derived  by  Mumtaz 
Ali  must  be  considered  as  benefit 
derived  by  him  not  for  his  exclusive 
advantage  but  for  all  the  heirs  of  Bam- 
zan Ali.  When  after  his  death  the  de- 
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fendant-respondent  came  into  possession 
of  these  plots  of  land,  his  possession 
must  be  considered  not  only  on  his  own 
behalf  but  on  behalf  of  all  the  heirs  of 
Ramzan  Ali.  It  is  not  necessary  to 
cite  authorities  in  support  of  the  pro- 
position since  it  has  not  been  contested 
before  me  -that  both  the  plaintiff  and 
bhe  defendant  being  the  heirs  of  Ram- 
zan  Ali  will  be  deemed  as  oosharers 
anti  the  possession  of  one  will  be  deemed 
to  be  the  possession  of  the  other  Under 
these  circumstances  if  the  defendant- 
respondent  while  in  possession  of  the 
entire  property  derived  any  advantage 
by  virtue  of  being  in  such  possession, 
he  could  not  appropriate  that  advantage 
exclusively  for  himself,  but  must  be 
deemed  in  law  to  have  derived  it  both 
for  himself  and  his  cosharer.  In  this 
view  of  the  case  the  defendant  cannot 
now  resist  the  plaintiffs1  claim  for 
[Partition  in  respect  of  these  plots. 

I,  therefore,  set  aside  the  decree  of 
the  learned  Subordinate  Judge  and  res- 
tore the  decree  of  the  learned  Munsif. 
The  plaintiff's  suit  will  stand  decreed 
with  costs  in  all  the  three  Courts. 

R.M./R.K.  Decree  set  aside. 

A.  I.  R  1929  Oudh  523 

PULLAN,  J. 

and  others  —  Defendants  — 


v. 


Appellants. 


Udesh    Singh  —  Plaintiff  —  Respondent. 

Second  Rent  Appeal  No.  65  of  1928, 
Decided  on  13th  February  1929,  from 
decree  of  Dist.  Judge,  Rae  Bdreli,  D/- 
2nd  August  1928. 

(•)  Oudh  Rent  Act  (1886),  SB.  108  and 
127—  Transfer  of  occupancy  rights—  Only 
right  to  treei  planted  panel—  Transferee 
does  not  acquire  grove  right  and  is  liable  to 
be  ejected  when  trees  cease  to  exist. 

Aii  oocupauoy  tenant  wLo  had  planted  trooa 
convoyed  his  rights.  The  trees  aoased  to  exist 
but  the  transferee  raised  the  plea  in  a  suit 
under  S.  127  that  ho  was  a  grovo  holder. 

Held  ;  that  the  aalo  conveyed  only  the 
right  to  treos  and  did  not  convey  grove  rights 
to  the  transferee.  When  the  trees  ceased  to 
exist  the  landlord  was  entitled  to  treat  the 
purchaser  as  trespasser  and  could  sue  him 
under  S.  127.  f  p  524  Q  1] 

(b)  Landlord,  and  -Tenant  —  Under-  pro- 
prietary right. 

Under-Proprietary  rights  cannot  he  ob- 
tained by  proscription  unless  they  have  been 
asserted  against  a  landlord.  [P  529  0  2] 

Moti  Lai  Saxena  —  for  Appellant. 

H.  D.  Chandra  —  for  Respondent 


Judgment. — These    two    oases   have 
been  decided    in  Court  below  by  a  single 
judgment  and  the  same  procedure  may  be 
adopted  in  dipoaing  of  the  second  appeals. 
The  plaintiff  sued  each  of  the  defendants 
who  are    appellants   for  arrears   of    rent 
under  S.  108,  01.  (2),  Oudh  Bent  Aot,  and 
as  a  consequential  relief  prayed  for  eject- 
ment under  S.  127  of  the  same  Act.    The 
finding   of   the  Oourts   below  was   that 
these    persons    were    holding    the    land 
without  any    title   and  that   they  were 
liable  to  be  treated  as   tenants  under  the 
terms  of  S.  127,  01.  (l),    Oudh  Rent  Act. 
The  finding  was  based  on  the  evidence  of 
the  patwari    and  also  a  decision   in  each 
case   by  the    Assistant  Record    Officer  of 
the  year  1925  from  which  it  appears  that 
the  land  is  tenant's  laud  and  is    held  by 
the    respective    appellants    without    any 
assessment   of  rent      In    the    first  Court 
the  defence  set  up  was  that  each  of  these 
persons  had  obtained  a  title  as  an  under- 
proprietor  either  by  sale  or  by    prescrip- 
tion.    The  sale  was    in  the  case  of   Altaf 
Ali  of   the  year  1897   and    in  the  case  of 
Bhagirathi    of    1908,     It    appears   that 
in    each    case   the   sale   was    by    an   oc- 
cupancy tenant    and    the    rights    which 
were    transferred      were      qubzodari    of 
occupancy  righta.     They  were  not  under 
proprietary    rights    and    under   proprie- 
tary    rights     cannot     be     obtained     by 
prescription    unless    they   have   been  as- 
serted   against    a    landlord.     Neither   of 
these  parties  ever  asserted  under-proprie- 
tary rights     against  the  landlord.     After 
the  evidence  had  been  finished  in  the  first 
Court    one  of    these  appellants   Altaf  Ali 
raised  the  plea  that  be   was  a  grove-hol- 
der.    The  Court  refused  to  entertain  the 
plea,  bub   it  was  argued    in  the  Court  of 
the    learned    District    Judge    in    appeal, 
That  being  so  I  have  heard  the  argument 
on   behalf  of  Altaf  Ali   but  I  can   see  no 
ground     whatever    for  hearing   any   such 
argument  on   behalf  of   Bhagirathi   who 
never  raised  the  plea  at  all  until  he  came 
up  in  appeal 

As  far  as  Altaf  AH  is  concerned 
I  am  satsiQed  with  the  decision  of 
the  Court  below.  The  land  is  occupancy 
land  and  under  the  old  law  a  tenant  could 
plant  trees  without  permission  on  his 
occupancy  land  and  could  sell  those  trees. 
He  could  not  sell  the  land  and  he  could 
not  sell  the  occupancy  rights.  Con- 
sequently the  sale  deeds  on  which  the 
appellants  rely  were  sales  of  the  trees 
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only  and  these  sales  did  nob  carry  with 
'them  the  rights  of  grove-holders.  The 
trees  no  longer  exist  and  the  position  of 
jthe  appellants  now  is  as  found  by  the 
Court  below,  that  of  trespassers  on  agri- 
joultural  land  and  as  suoh  they  may  be 
jdealt  with  under  S.  127,  Oudh  Bent  Aot 
Jn  my  opinion  there  is  no  force  in  these 
'appeals  and  they  are  both  dismissed  with 
'costs. 

R.M./R.K.  Appeal  dismissed. 


A.  I  R.  1929  Oudh  524 

WAZIR  HASAN  AND  SHIVASTAVA,  JJ. 

(Raza)   Mohammad   Khan  and    others 
— Defendants — Appellants, 
v. 

Abdul  Rahman  Khan  and  others — 
Plaintiff  and  Defendants — Respondents. 

Second  Appeal  No.  112  of  1929,  Decided 
on"23rd  September  1929,  from  decree  of 
Addl  Sub- Judge,  Fyz^bad,  D,  -  18th 
December  1928. 

(a)  Civil  P.    C.,    S,    100— Finding    of     fact 
not  vitiated  by  error  of  law  or    procedure  is 
conclusive. 

A  finding  of  fact  which  IB  nob  vibiatod  by 
Any  orror  of  law  or  procedure  is  conclusive  in 
second  appeal.  [P  524  G  2] 

(b)  Landlord     and  Tenant    —  Proprietary 
right— Proprietor  has  no  right  of  re-entry  on 
under-proprietary  land    even    though  it  is  in 
poiRciiion    of    trespasser— He    is    entitled  to 
rent  only. 

To  entiblo  a  supsrior  proprietor  bo  bring  an 
action  for  recovery  of  possosBion  of  land  he 
must  have  A  right  of  entry  eithoi  legal  or 
equitable.  A  superior  proprietor  has  no  nghb 
of  re-entry  on  the  under-proprietary  tenure. 
He  cannot  bring  a  suit  for  ejectment  oven 
though  persona  in  possession  are  trespassers. 
The  fact  that  the  undor-propnetors  have  no 
title  ia  no  ground  for  holding  that  the  pro- 
prietor has  a  right  of  re-entry.  He  must 
succeed  on  his  own  title  and  not  on  the  weak- 
ness of  the  defendants.  The  proprietor's 
only  right  IB  to  receive  rent  and  no  more. 
This  right  of  his  is  not  in  any  way  ailected 
by  the  change  in  possession.  But  because 
trespassers  have  come  into  possession,  the 
original  under-proprietary  tenure  is  not  affec- 
ted in  any  manner  in  relation  to  tho  proprie- 
tor. That  tenure  carries  vuth  it  both  trans- 
ferabihty  and  hereditabihty,  the  two  essen- 
tial elements  of  ownership  which  vests  in 
original  under  proprietors  .  J5  All.  273  (P.O.) 
Rcl.  on',  10  Gal.  1076,  Dirt.  [P  525  C  1,  2] 

All  Zaheer  and  Alohd.  Ayub  —  for 
Appellants. 

A.  P.  Sen  and  Hyder  Husain  —  for 
Respondent  1. 

Judgment.— This  is  the  defendant's 
appeal  from  the  decree  of  the  Additional 
Subordinate  Judge  of  Fyzibad  dated  18th 


December  1928  substantially  affirming 
in  its  entirety  the  decree  of  the  Munsif 
of  Akbarpur,  dated  31st  March  1928. 

In  the  suit  out  of  which  this  appeal 
arises  the  plaintiff  asked  for  the  relief  of 
possession  in  respect  of  a  large  number 
of  plots  of  land  situate  in  the  village  of 
Ajmeri  Badshahpur  in  the  district  of 
Fyzabad.  The  plaintiff's  case  is  that 
tho  lands  in  suit  fall  within  the  'boun- 
dary of  his  village  mentioned  above  and 
that  he  is  the  proprietor  of  the  village 
and  therefore  also  of  those  lands.  The 
defendants  are  under-propriefcors  of  an 
adjoining  village  of  Rampur  Benipur  and 
their  case  is  that  tho  lands  in  suit  form 
part  of  their  under-proprietary  tenure  in 
the  village  of  Rampur  Benipur,  On 
those  pleadings  the  issue  which  arose  for 
decision  was  as  to  whether  the  lands  in 
suit  form  part  of  the  plaintiff's  village  or 
they  are  included  in  the  defendants' 
village  The  Courts  below  have  decided, 
with  reference  to  the  documentary  evi- 
dence on  the  record,  that  the  lands  in 
suit  appertain  to  the  plaintiff's  village  of 
Ajroeri  Badshahpur 

At  theheiring  of  the  appeal  before  us 
some  attempt  was  'made  to  reopen  the 
finding  arrived  at  by  the  Courts  below  in 
favour  of  the  plaintiff's  case  as  stated 
above  but  it  was  soon  discovered  that  the 
attempt  must  prove  futile.  We  hold  that| 
the  finding  is  conclusive  in  second  appeal] 
as  not  being  vitiated  by  any  error  of  lawj 
or  procedure.  J 

The  second  point  taken  in  support  of 
the  appeal  is  that  the  plaintiff  being  the 
proprietor  of  the  village  and  not  entitled 
to  actual  possession  of  some  of  the  lands 
in  suit  which  were  held  by  third  parties 
in  the  right  of  under-proprietary  tenure, 
was  not  entitled  to  a  decree  in  ejectment 
against  the  defendants  though  they  were 
trespassers  without  any  title.  Before 
deciding  this  question  of  law  it  is  neces- 
sary to  clear  the  ground  in  relation  to 
the  facts.  The  total  area  of  the  lands  in 
suit  as  given  in  the  plaint  is  29  bighas 
9  biswas  4  biswansis.  This  area  is 
covered  by  a  large  number  of  plots  the 
details  of  which  are  given  in  the  list 
attached  to  the  plaint  In  this  list  each 
plot  is  described  by  its  number  and  area. 
There  are  twenty  plots.  The  first  ten 
are  as  follows-  1167,  1168,  1169,  1206/1, 
1370,  1377,  1378,  1379,  1380,  1382. 

[t  has  been  found  by  the  Court  of  first 
instance,  and  the  finding  was  not  reversed 
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in  the  lower  appellate  Court  'that  these 
plots  are  held  by  persons,  who  are  not 
parties  to  this  suit,  in  under-proprietary 
right  and  it  has  further  been  held  that 
the  defendants  are  in  actual  possession 
of  these  plots  of  land  without  any  title. 
This  finding  has  been  accepted  before  us 
in  so  far  as  the  question  now  being 
decided  is  concerned. 

On  the  facts  stated  above  we  are  of 
opipion  that  the  argument  advanced  on 
behalf  of  the  plaintitf  in  respeot  of  the 
ton  plots  above  mentioned  must  be 
accepted  The  relief  which  the  plaintiff 
prayed  for  and  which  the  Courts  below 
have  granted  to  him  in  respect  of  these 
plots  is  the  same  as  the  relief  prayed  for 
in  the  matter  of  the  other  plots.  Indeed 
there  is  no  distinction  made  in  the  relief 
in  respacfc  of  any  plot  of  land  The  relief 
is  for  a  decree  for  possession  in  favour  of 
the  plaintitf  against  the  defendants.  The 
purpose  of  the  relief  is  quite  clear  and  it 
is  this,  that  the  plaintiff  wants  the  aid 
of  the  Court  for  ejecting  tho  defendants 
from  tho  possession  of  tho  ten  plots  of 
land  mentioned  above,  and  also  for  the 
plaintiff  being  but  into  possession 
thereof  in  place  of  the  defendants.  This 
obviously  is  a  relief  of  re-entry  on  tho 
under-proprietary  lands.  It  is  unques- 
tionably true  that  the  plaintiff  in  the 
character  of  a  superior  proprietor  has  no 
iright  of  re-entry  on  tho  under-proprie- 
tary tenure,  It  follows  that  he  cannot 
bring  a  suit  against  the  defendant  for 
I  ejectment.  Tho  defendants  are  tres- 
passers according  to  the  finding  of  the 
jlower  Court  but  the  fact  that  they  have 
no  title  is  no  ground  for  holding  that  tha 
plaintiff  has  a  title  of  ro-enbry.  The 
plaintiff  must  succeed  on  the  strength  of 
his  own  title  and  not-  on  tho  weakness  of 
the  defendants.  This  prinoiple  of  law  is 
as  old  as  the  hills,  If  it  is  necessary  to 
refer  to  any  authority  in  this  connexion 
we  may  point  to  a  recent  decision  of 
their  Lordships  of  tho  Judicial  Com- 
mittee in  the  case  of  Basant  Singh  v. 
Mahabir  Prasad(\): 

"To  entitle  a  plaintiff  to  bring  an  action  for 
the  recovery  of  possession  of  land  ho  must 
have  a  right  of  entry  either  legal  or  equitable. 
A  right  of  entry  moans  a  right  to  enter  and 
take  actual  possession  of  lands  tenements,  or 
hereditaments,  aa  incident  to  Rome  estate  or 
interest  therein",  (The  LAW  of  TCjaotmont  by 
IT.  J.  Witliaras  and  W.  B.  Yatos.  second 
edition  pagfl  1). 

(1)   Li'j'isfsi  All.  27d==i"9    iro7~3iO=loT.~A7 
86  (P.O.) 


The   proprietor,  as    the    plaintiff    is, 
has  the   right  to    claim    rent  in    respect 
of  theso  under-proprietary  plots    of  land. 
That  right  of  his    is  not    in  any   manner 
affected    by    the    change    in   possession, 
But  because  trespassers    have   come  into 
possession,  the  original  under-proprietary 
tenure  is  not  in  any  manner    affected    in 
relation   to    the   plaintiff.     That   tenure 
carries  with  it  both    transferability   and 
hereditability  the  two  essential  elements 
of  ownership-     The   ownership   of  these 
plots  therefore  also  vests  in  the  original 
under-proprietors  and  not  in  the  plaintiff 
whose  only  right    is  to  receive  rent    and 
no    more.     The    learned    counsel  for  the 
plaintiff   placed    before   us   a  decision  of 
the  High  Court  of  Calcutta    in  Bissessun 
Dabeca  v.  Baroda  Kanta    (2).  and    asked 
us  to  interpret  it  to  mean  that  in    a  case 
of  this  nature  a  decree  in  ejectment  could 
bo  passed  in  favour   of  the    superior  pro- 
prietor.     We    are   unablo  to     interpret 
the  judgment  in    that  case    in  tho   sense 
contended  for.      In  the  first   place  we  aic 
not  informed  of  the  nature  of    the  tenure 
in   respect   of   which    the    plaintiff    was 
decreed    possession    "as    before"    and    in 
the    second    place    the    relief  for    actual 
possession  was   distinctly   held    in   that 
case    not    to   bo    open   to   the    plaintiff. 
The  decree  for  possession  "as  before"  was 
therefore   merely   a  declaration  of    plain- 
tiff's title  in  respect  of    the  lands  in  dis- 
pute in  that  case.     We  would   have  been 
prepared  to  grant  this  relief  to  the  plain- 
tiff in  the  present    caso   as  well    but  we 
refrain  from    doing    so    for   two  reasons, 
firstly,  such  a  decree  may  have  the  effect 
of  creating. 'a   relationship    of    proprietor 
and  under-proprietor  between  the  parties 
to    this    suit    which     is    not    certainly 
desirable    to   do    in    the   absence  of    the 
original  under-propnetors   and  in  face  of 
the  finding  that  tho  defendants  are    tres- 
passers and,  secondly,  at    no  stage  of  the 
proceedings    has    the  plaintiff's    title  as 
proprietor  been    disputed.     Even    in  the 
issue  relating  to  the  boundary,  the  defen- 
dants did  not  claim  more  than  the  status 
of  under-proprietors. 

We  accordingly  allow  the  appua.1  and 
modify  tho  decree  of  the  Court  below  in 
respect  of  the  ten  plots  previously  men- 
tioned in  this  judgment  and  dismiss  the 
plaintiff's  suit  as  icgaida  those  plots 
The  rest  of  tho  decree  of  the  lower  appel- 

(2)  [1884]  10  Gal.  1076. 
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late  Court  is  maintained  As  the  result 
of  our  judgment  is  half  in  favour  of  the 
plaintiffs  and  half  in  favour  of  the  defen- 
dants, we  think  that  the  proper  order  as 
to  costs  whould  be  that  the  parties 
should  hear  their  own  costw  throughout 
ind  we  accordingly  make  that  order. 
R  M,/R,K.  Appeal  aUou  cd. 

A  I.  R.  1929  Oudh  526 

STUART,  C.  J. 

%  in  per  or 

v. 

Tiaijnatli — Complainant — Respondent. 
Criminal  Ref.  No.  46  of  1929,    Docided 
on  '  rd  October  L929,  reported  by  Deputy 
Commissioner,  Purtabgarh. 

(a)  Criminal    P.  C.,    S.  145    (4)— Object   of 
S.  145    ii    retention    of    possession    to    avoid 
breach    of    peace — It    has     no     reference    to 
title. 

Tho  provisions  of  S  145  arc  directed  to 
enablp  a  Magistrate  to  pass  orders  as  to  reten- 
tion of  possession  \\ith  the  nhjert  of  prevent- 
ing a  breach  of  the  peace.  Thpsa  orders  have 
no  effect  aa  to  title,  bub  a  qpocial  exception  IB 
made  in  favour  of  persona  who  have  been  very 
recently  dispossessed.  [P  52fi  C  2J 

(b)  Criminal    P.    C  ,     S.     145    (4)    —    "Two 
months"    are    to    be     calculated     from    date 
of  order. 

"Two  months"  from  the  date  of  tho  order 
mean  two  months  from  the  date  of  tho  order 
and  not  two  months  from  the  date  of  tho 
complaint  :  A,  I.  11.  1929  Mad.  lOfl,  7)i5s. 
/mm.  [P  526  C  2] 

M   II.  Eidu'di  —  ior  the  Crown 

Eadha  Krishna—  for  Respondent. 

Judgment. — The  question  which  hag 
been  referred  to  this  Court  is  this  : 

Baijnath  was  on  the  facts  dispossessed 
from  possession  of  a  house  on  28th  March 
1929  The  Sub-Divisional  Magistrate 
passed  bis  preliminary  order  under  S.  145 
(1),  Criminal  P,  C.,  on  10th  Juno  1929. 
At  that  time  Baijnath  had  been  out  of 
possession  For  more  than  two  months. 
It  is  accordingly  suggested  by  the  Dis- 
trict Magistrate  of  Partabgarh,  who  has 
referred  the  case,  that  the  order  restor- 
ing Baijnath  to  possession  is  not  justi- 
fied by  law  The  normal  procedure  is 
to  declare  in  possession  and  to  retain  in 
possession  the  person  who  is  in  actual 
possession  on  the  date  of  the  preliminary 
order.  But  this  rule  is  relaxed  to  the 
following  extent.  Where  it  is  found  that 
a  man  has  been  dispossessed  within  two 
months  or  less  of  the  date  of  the  pre- 
liminary order  he  is  treated,  as  though 
he  were  in  possession  on  the  date  of  the 


preliminary  order.  But  the  period  19 
two  months  :ind  no  more.  The  learned 
counsel  who  appears  against  the  reference 
relieg  upon  a  judgment  of  Devadoss,  J., 
sitting  singly  reported  in  R.  Snmvasa 
Reddy  v.  M.  Dasaratlia  Kama  Reddy  (l), 
where  the  learned  Judge  decidei  that 
the  period  of  two  months  should  he 
taken  from  the  date  of  the  application 
made  to  the  Magistrate  and  not  from  the 
dato  of  the  Magistrate's  order,  The 
learned  Judgs  says  that  : 

"Though  the  words  of  tho  proviso  ara  cap- 
able of  tho  interpretation,  that  the  disposses- 
sion must  be  within  two  mouths  of  tho  pre- 
liminary ordor,  yet  tbo  intoiit  and  object  of 
fcho  section  must  bo  taken  into  consideration 
before  such  an  interpretation  is  put  upon  it." 

With  all  due  respect  to  the  learned 
Judge  I  am  unablo  to  agree  with  him. 
Where  tho  section  says  "two  months" 
1  am  unablo  to  find  that  the  period  cm 
be  extended,  whatever  view  may  he 
taken  of  the  intent  and  object  of  tho 
section.  As  far  as  T  understand,  the 
provisions  of  S  145  are  directed  in  the 
first  place  to  enable  a  Magistrate  to  pass 
orders  as  to  retention  of  possession  with 
the  object  of  preventing  a  breach  of  the' 
peace.  Theso  orders  have  no  effect  as  to 
title  The  law  considers  that  it  is  desir- 
able in  order  to  prevent  a  breach  of  the 
peace  to  retain  in  possession  the  person 
who  is  in  possession  whatever  his  title 
may  be  but  a  special  exception  is  made; 
in  favour  of  persons  who  have  been  very 
recently  dispossessed.  This  exception 
may  have  been  made  on  the  view  that 
person  recently  ejected  might  endeavour 
to  take  forcible  possession  again.  But 
whatever  the  reason  may  have  been  the 
law  lays  down  as  the  period,  the  period 
of  two  months  from  the  order.  If  the 
law  meant  to  lay  down  a  period  of  two 
months  from  the  complaint  it  should 
have  said  so.  It  does  not  say  so,  I  can- 
not see  that  any  cage  arises  of  balancing 
the  advantages  of  liberal  interpretation 
against  the  advantages  of  a  literal  inter- 
pretation. To  my  mind  tho  words  two, 
months  from  the  date  of  the  order  mean1 
two  months  from  the  date  of  the  order 
and  not  two  months  from  the  date  of  the, 
complaint  In  these  circumstances! 
agreeing  with  the  learned  District  Magis- 
trate I  set  aside  the  order. 

V  S./R.K,  Order  set  aside. 


(1}  A.  I.  R.  1929  Mad.  198—52  Mad.  GO. 
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STUART,  C.  J. 

Mt.  Mariam  — Complainant  —  Appli- 
oant- 

v. 
Kadir  Bakhsh — Opposite  Party. 

Criminal  Ref.  No.  37  of  1929,  Decided 
on  3rd  October  1929,  made  by  Seas. 

Judge,  Gonda- 

MaUomedan  Law— Divorced  wife  ii  enti- 
tled to  maintenance  during  period  of  Iddat. 

A  who  was  married  to  B  applied  under 
S.  488,  Criminal  P.  0  ,  for  maintenance.  B 
proceeded  to  divoico  her  before  Court.  The 
question  aroao  as  to  whether  A  could  bo  gran- 
ted maintenance  and  for  what  period. 

Held  thit  A  could  obtain  maintenance 
against  B  during  the  period  of  Iddat  and  wai 
entitled  to  it  for  three  months  .  5  All.  226 
and  19  All.  50,  Bel.  on.,  17  0.0.  200,  Diit 

LP  527  C  1] 

Judgment — The  question  for  deci- 
sion in  this  cise  is  as  follows  : 

Tho  applicant  Mb  Miriam  WAS  mar- 
ried to  Kudir  Bakhsh  She  applied  un- 
,der  S.  4HS,  Griininal  P.  G.  for  inainten- 
lanco.  Kadir  Bikhsh  proceeded  to  divorce 
'her  before  the  Court  Tho  question  is 
whether  she  cm  in  these  circumstances 
be  granted  maintenance  against  him,  and 
I  if  so  for  what  period  and  at  what  rate  ? 
'[  have  no  doubt  us  to  the  f.ist  thit  she 
can  obtain  rnainteninoa  against  him 
'during  the  period  of  Iddat.  The  question 
'was  discussed  at  length  by  the  late 
Mahmood,  J.  in  the  matter  of  the  peti- 
tion of  Dili  Muhammad  (1)  and  again 
ibefore  a  Full  Bench  of  the  High  Court  of 
Allahabad  in  Shah  Abu  Ilyas  v  Ulfat 
Bibi  (2)  The  decision  in  Emperor  v. 
Jad*  (3)  does  not  determine  the  question 
as  to  whether  maintenance  is  payable  for 
a  period  of  Iddat,  In  any  circumstances 
it  is  not  a  decision  which  is  binding  on 
me  I  consider  the  Allahabad  view  cor- 
rect. Thus  Mt.  Mariam  is  entitled  to 
maintenance  during  the  period  of  Idd.it 
and  not  after  that  period  has  expired 
She  is  thus  entitled  to  a  maintenance  for 
three  months.  I  fix  the  rate  of  mainten- 
ance at  H?.  10  per  mouth. 

R  M./fl.K.  Order  accordingly. 


STUART,  C  J. 

Emperor 

v. 

Ghas^tey  and  others — Complainants — 
Respondents 

Criminal  Ref.  No  3.  of  1929,  Decided 
on  17th  October  1929,  made  by  Sess. 
Judge,  Bahraich. 

Criminal  P.  C.,  S.  339  (3)  —  No  sanction 
can  be  given  in  absence  of  certificate  by 
Public  Prosecutor  that  condition  of  tender 
hai  not  been  complied  with. 

No  sanction  under  S.  339  (3),  can  bo  given 
unless  fcho  Public  Prosecutor  certifies  that  in 
his  opinion  the  person  who  has  accepted  quch 
tender  has,  either  by  wilfully  concealing  any- 
thing essential  or  by  giving  false  evidence, 
not  complied  with  the  condition  on  which  tho 
tender  was  made.  In  absence  of  such  certifi- 
cate no  sanction  can  be  grantod.  [P  T27  C  2] 

H.  K.  Cf/iose — for  the  Crown. 

Judgment  —  The  learned  Sessions 
Judge  has  found  that  Ghasitey  a  person 
to  whom  a  pardon  WAS  tendered  under 
the  provisions  of  S  337,  Criminal  P  C., 
had  given  a  false  account  of  the  dacoity, 
participation  in  which  he  had  admitted, 
and  hid  given  falao  evidence.  He  hag 
accordingly  forwarded  the  record  to  this 
Court  with  an  application  that  this 
Court  should  give  sanction  under  the 
provisions  of  S.  339  (3)  for  the  prosecu- 
tion of  Ghasitey  on  a  charge  of  having 
given  false  evidence.  The  learned  counsel 
for  the  Crown  has  represented  that  no 
such  sanction  cm  he  given  unless  the 
Public  Prosecutor  certifies  that  in  hisj 
opinion  the  person  who  has  accepted 
such  tender  has,  either  by  wilfully  con- 
oaaling  anything  essential  or  by  giving 
falso  evidence,  not  complied  with  the 
condition  on  which  the  tender  was  made 
and  that  there  is  no  certificate  from  the, 
Public  Prosecutor  This  objection  musti 
prevail  In  the  absence  of  thia  cortifi- 
cite  DO  prosecution  cm  be  sanctioned. 
I  accordingly  reject  the  application  and 
direct  that  tho  record  be  returned. 


R  M./n  K 


Application  i ejected. 


(1)~  [1882]  5  All.  226=(1S82)  A    W.  N,  237. 

(2)  [1807]  19  All.  50=(1897)  A.  W.  N,  173. 

(3)  [1914]  17  0.  C.  260=25  I.  0.    SlG-l'J   Cr. 
L,  J.  G4G. 
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RAZA  AND  WAZIR  HASAN,  JJ. 

Shujaat  Haidei Defendant — Appel- 
lant. 

v. 

Mt  Habibunmssa  and  others — Plain- 
tiffs— Respondents. 

Second  Appeal  No  39G  of  1928,  Deci- 
ded on  2nd  August  1929,  from  decree  of 
Diat.  Judge,  R=ii  Baroli,  D/-  9th  August 
1928. 

Decree  —  Construction  —  Construction  of 
decree  in  suit  relating  to  portion  of  same 
land  should  be  followed  in  suit  relating  to 
other. 

.r,s  (defendant's)  predecossor-in-infcorcst  ob- 
tained a  settlement  decree  against  the  prede- 
cesaors-in-intiorest  of  ti  (plaintiff),  The  lands 
which  were  subject  matter  of  the  decree  wore 
subsequently  divided  into  two  portions  in  a 
village  partition.  In  a  suit  Against  ,1  with 
regard  to  one  portion  of  the  land  which  waa 
not  in  the  possession  of  the  plaintiff,  the  con- 
struction of  the  settlement  decree  was  the 
matter  in  dispute  and  the  decree  was  inter- 
preted in  A  certain  manner. 

Held  :  that  in  another  suit  against  .1  with 
regard  to  the  other  portion,  the  settlement 
decree  should  bo  construct  in  the  same  way 
as  it  was  construed  in  uho  previous  litigation. 
The  fact  th.it  tha  plaintiffs  lu  the  latter  suit 
were  diffarc-nt  from  plaintifT?  in  the  previous 
suit  could  make  no  difference  when  the  points 
in  issue  are  common  to  both  the  cases.  The 
judgm^jt  deciding  that  previous  suit  should 
be  followed  where  tho  Court  does  not  think  it 
necessary  to  reconsider  it,  [P  520  G  1] 

Akhtar  IIusain—loT  Appellant, 
Hyder  Jlussain — for  Respondents, 

Judgment. — This  is  an  appeal  from 
the  decree  of  the  District  Judge  of  Bao 
Bireli,  dated  9bh  August  1929,  affirming 
the  decree  of  the  Subordinate  Judge  of 
the  same  place  dated  4th  February  1927, 

The  necessary  facts  of  the  case  are 
these  The  defendant-appellant's  prede- 
cessor-in-interest,  Wajid  Hussain,  ob- 
tained a  decree  from  the  settlement  Court 
of  the  District  of  Ba.e  Bareli,  on  .'3rd 
April  1869  in  respect  of  19  bighas  odd 
lands  situate  in  village  Zer  Masjid  in  that 
town  of  Jais  as  against  the  predecessor- 
in-interost  of  -the  plaintiffs-respondents. 
The  nature  of  tho  rights  conferred  by  the 
decree  is  a  question  in  the  case  On  be- 
half of  the  plaintiifs  it  is  contended 
that  Wajid  Husain  under  the  terms  of 
that  decree  did  not  obtain  any  title  of 
an  under-proprietor  in  the  lands  men- 
tioned above  and  the  object  of  the  suit, 
out;  of  which  the  appeal  arises  is  to  ob- 
tain a  declaration  to  that  effect  in  res- 


pect of  a  portion  of  those  lands.  The- 
defendant's  contention,  on  the  other  hand 
is  that  the  decree  of  3rd  April  1869  con- 
ferred an  under-proprietary  tenure  on 
Wajid  Husain  in  the  lands  to  which  the- 
decree  relates. 

In  recent  years  the  lands  which  were 
the  subject  matter  of  the  settlement 
Court  decree  came  to  be  divided  into  two 
portions  on  account  of  a  partition  'of  the 
village  A  portion  fell  into  mahal 
Man] ha  Bibi  and  the  rest  in  mahal  Sayra 
Bibi, 

The  portion  which  fell  in  the  former 
mahal  is  the  subject  matter  of  the  pre- 
sent litigation  While  in  respect  of  the 
portion  which  fell  in  the  second  mahal 
a  previous  litigation  between  the  present 
defendant  and  the  owners  of  that  mahal 
was  concluded  by  ft  decision  of  a  Bench 
of  this  Court  in  Shujaat  Haider  v.  Ali 
Akhar  (1). 

We  have  already  stated  the  nature  of 
the  controversy  between  the  parties  in 
respect  of  the  title  which  Wajid  Husain 
obtained  under  the  decree  of  the  settle- 
ment; Court  as  regards  the  lands  in  suit. 
On  the  side  of  the  defendant  a  further 
plea  is  raised  as  it  was  raised  in  the  pre- 
vious litigation  that  whatever  might  be1 
the  construction  of  the  decree  of  3rd  April 
18G9  he  and  his  predecessors  have  held 
tho  lands  in  suit  continuously  for  a  period 
of  over  12  years  in  the  assertion  of  an 
under-proprietary  title  recognized  by  the 
plaintiifs  and  their  predecessors  and  in 
judicial  proceedings  by  the  revenue 
Courts  and  thus  they  have  acquired  that/ 
title  by  prescription, 

The  Courts  below  have  rejected  the  de- 
fence both  as  to  the  interpretation  of  lhe> 
decree  and  the  acquisition  of  title  by  pre- 
scription and  have  granted  a  declaration 
in  favour  of  the  plaintiffs  that  tho  hind 
in  suit  is  nob  held  by  the  defendant  in 
the  right  of  a  proprietor  or  an  under-pro- 
prietor Against  this  decree  of  the* 
Courts  below  the  present  appeal  is  pre- 
ferred. 

We  have  heard  arguments  at  great 
length  in  this  case.  The  judgment  of 
this  Court  dated  22nd  December  192ft 
delivered  in  the  previous  litigation,  to 
which  reference  has  already  been  made, 
covers  both  tho  points  urged  on  behalf  of 
the  defendant  in  support  of  the  present 
appeal  As  already  stated,  those  two 
points  are:  (l)  the  construction  of  th<* 
(1)  A,  I.  R.  1929  Oudh  239." 
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settlement  Court  decree  of  3rd  April 
1869  and  (2)  the  plea  of  prescriptive  title. 
It  will  be  realized  from  .what  we  have 
stated  above  that  the  land  now  in  suit 
ia  only  a.  portion  of  the  lands  to  which 
jtho  settlement  Court  decree  related  and 
that  the  other  portion  was  the  subject 
jmatter  of  the  previous  litigation.  This 
being  so,  the  same  decree  was  under  con- 
struction in  that  case  but  the  portion 
now  yi  dispute  having  been  tillottod 
under  tho  village  partition  to  a  different 
mahal  the  plaintitt's  in  tho  present  case 
iare  nominally  different  from  the  plain- 
tiffs of  the  previous  case.  This,  however, 
can  make  no  difference  in  the  substance 
as  the  points  in  issue  are  common  to  both 
the  cases.  In  tho  circumstances  we  aro 
of  opinion  that  tho  ]udgment  of  this 
iCourfc  dated  22nd  December  1920  should 


be  followed  in  the  present  case  and  this 
'appeal  should  bo  decided  in  accordance 
iwith  the  same  judgment. 

It  was  strenuously  argued  and  wo  de- 
sire to  add,  ably  argued,  by  Mr.  Akhtar 
Ilusain,  advocate  for  the  defendants-ap- 
pellants, that  tho  evidence  adduced  in 
this  case  in  support  of  the  plea  of  the 
prescriptive  titlo  ig  more  in  volume  and 
stronger  in  nature  than  tho  evidence  ad- 
duced in  the  previous  case  and  that  in 
the  previous  judgment  the  proper  import 
of  tho  decision  of  their  Lordships  of  the 
Judicial  Committeo  in  the  case  of  Pirthi- 
pal  Singh  v.  Ganesh  Din  Singh  (l)  and 
Mohcnnmad  Mumtaz  All  Khan  v  Mohan 
Singh  (2)  was  not  fully  appreciated  by 
the  learned  Judges  who  decided  the  pre- 
vious case.  Wo  do  not.  however,  think 
that  this  is  a  fit  case  in  which  we  should 
reconsider  the  previous  judgment  and 
accordingly  we  direct  that  a  copy  of  that 
judgment  shall  be  incorporated  in  our 
judgment  in  tho  present  appeal. 

Wo  dismiss  this  appeal   with  costs. 

H  M  /R.K.  Appeal  dismissed. 

""  (1)  AVl.  H.  19  2J  P.  Ur383=23~0.  C.    3%=50 

I,  A.  21071.  (P.O.), 

(2)  A.  I.  R.    1923  P.  G.  11R -45    All,    419=20 
O.  C,  231-^501.  A.  202  (P.C.). 


Limitation  Act,  S.  19—  Suit  cannot  mc- 
ceed  when  no  new  contract  ii  created  by  BC' 
knowledgment— Contract  Act  ,51.25(3)  &  62, 

When  from  tho  plaint;  it  is  clear  that  the 
creditor  BUOS  on  more  acknowledgment  and 
not  on  basis  of  the  old  dobtn,  and  no  new  con- 
tract or  no  new  obligation  is  or  on  tod  by  the 
acknowledgment  the  suit  cannot  succeed-  23 
All.  502,  Eel.  en.  [P  5200  2] 

L.  S.  Misra  ami  Kashi  Prasad  —  for 
Appellant. 

Judgment. — The  question  in  this  ap- 
peal is  whether  the  plaintiff  can  be  al- 
lowed to  go  back  to  the  debts  which  were 
incurred  in  the  year  1923  and  extend  the 
period  of  limitation  by  using  an  acknow- 
ledgment in  writing  made  in  1925  or 
whether  ho  must  bo  bold  to  have  sued  on 
a  more  acknowledgment  which  wag  made 
on  8fch  January  1925.  As  we  re;id  the 
plaint  he  distinctly  sued  on  the  acknow- 
legrneni  of  Hbh  January  1925  and  did  not 
sue  on  tho  basis  of  older  dobts  In  these 
circumstances  the  suit  appears  to  us  to! 
be  a  suit  on  a  mere  acknowledgment. 
There  was  no  new  contract,  nc  Dew  obli- 
gation was  created  and  in  these  circum- 
stances the  suit  could  not  succeed.  The 
view  which  wo  take  is  similar  to  the 
view  taken  bv  a  Bench  of  the  Allahabad 
High  Court  in  Ganga  Prasad  v  Earn 
Dayal  (1).  In  consequence  this  appeal 
must  succeed  arrl  the  suit  must  be  dis- 
missed We  order  accordingly.  Tho 
plaintiil  will  pay  his  own  costs  and  those 
of  the  appellant  in  all  Courts. 

B.M./H.K-  Appeal  allowed. 

~~U)~  [I'JOT]  2J  All.  J02=(1'J01)  A.  W.  N.  150 


A.  I.  R.  1929  Oudh  529  (1) 

STUART,  C.  J,,  AND  RAZA,  J. 
Deo  Dutt — Defendant — Appellant 


v. 


Mahraj  Lai  Bchan — Plaintiff  —  Res- 
pondent. 

Second  Appeal  No.    104  of  1929,  Deci- 
ded on  18th    September  1929. 
1929  O/G7  &  68 


A.  I.  R.  1929  Oudh  529  (2) 

MlSNA   AND    PULT.AN,  JJ. 

Amlika  Prasad — Plaintiff — Appellant, 
v 

Beni  Madho — Defendant — Respondant. 

Second  Appeal  No  360  of  1928,  Dsoi- 
ded  on  4th  February  1929,  from  order  of 
Dist.  Judge,  Gonda,  D/-  1st  August  1928. 

(a)  Transfer  of  Property  Act,  S.  Ill— Con- 
tract of  tenancy — Non-compliance  of  any 
term  does  not  ipso  facto  operate  as  cancella- 
tion of  contract  unleta  right  of  re-entry  or 
power  to  cancel  lease  is  reserved 

Whero  the  order  passed  by  tho  manager  of 
tin  estate  amounts  to  a  contract  of  tenancy, 
the  non-complianco  of  certain  conditions  of 
tho  contract  would  not  amount  to  cancellation 
of  the  contract  ipso  facto.  Tho  party  aufier- 
ing  from  the  non-complianco  of  any  torm  of 
the  contract  will  hnvo  a  right  to  seek  remedy 
m  law  but  that  cannot  operate  as  canrella- 
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tion  of  fcbo  contract.  11  would  not  be  opon  to 
the  estate  to  oxurciau  tho  right  of  re-ontry 
unlosti  condition  as  to  right  of  ro-nntry  or 
powor  to  oanoel  the  loasn  is  embodied  in  tho 
order  p.issi'd  ,S'.  ('..  No.  240  ,  15  O.  C.  91  and  1 
O.  7,.  J  1>73,  Xtf.  [P  532  0  2  ,  L'  53)  G  1] 

(b)  Landlord   and  Tenant — Tenancy — Fad 
that  person  in  possession  pays   rent    and  it    is 
accepted  supports  creation  of  tenancy. 

Whoro  tho  loniint  admittedly  remains  in 
possession  of  tho  land  in  dispute  in  a  cort'iin 
year  find  piys  rent  for  that  yo*r  \vhich  is 
.icooptod  by  Ih'i  landlord,  it  is  clear  that  tho 
tenant  WAS  admitted  into  tenancy  with  regard 
to  tho  land  in  possession  [I?  j3J  0  2J 

(c)  Tranifer    of    Property    Act,     S.    117  — 
Lease  of  land  used  for  growing  grass    is    for 
agricultural    purposes     and   need     not    be    in 
writing,     nor    doea    it  require  registration  — 
Oudh  Rent  Act,  S,   156, 

When  tho  land  lob  is  usod  for  growing  grass 
which  id  .subsequently  sold,  tho  lease  of  such 
land  is  for  agricultural  purposes  and  so  is  not 
required  Lo  ho  in  writing,  Nor  13  snah  Io.T,io 
required  to  bo  registered  by  reason  of  S.  15fi, 
Oudh  Rone  Act  ;  10  O,  C  18S  and  2  V.  D.  510, 
lie/.  [P-5.JJC2] 

(d)  Landlord     and     Tenant  —  Ejectment- 
Landlord     in    Oudh    must    have    recourie    to 
ordinary  process  of  law  to  eject  tenant. 

It  is  settled  rule  of  law  in  Oudh  thifc  i 
landlord  must  hava  recourse  to  ttn  ordinary 
process  of  law  if  In  wishes  to  eject  a  tenant 
or  thekadar  and  if  ha  doca  so  forcibly  tho 
tenant  or  thekadar  J9  entitled  tcj  rocovar  pos- 
BoBsion  of  his  holding  on  tho  ground  of  illegal 
ojeotmont.  So  another  lessee  of  the  same  laud 
oanuot  also  recover  possession  of  tho  land  by 
treating  tho  toniat  AS  trespasser  .S1.  I).  Aro.  ') 
of  lr)Jj  ,  6'.  D.  N<>.  :.3  of  19'11  Mid  3  U.  T).  Ur), 
lief.  [P,j3iCl] 

(e)  Oudh     Rent    Act    (1921),     S,    A  52  — 
Omission  to  make    S.  A-52  expressly    appli- 
cable to  thekadars  does  not  establish    inten- 
tion   of     legislature    to    justify  ejectment    of 
thekadar  without  having  recourse  to  law. 

Though  S.  A-5i!  has  not  been  mado  ovproisly 
applicable;  to  tho  case  of  a  thokalar  by  ruaaon 
of  its  nob  bjing  raontionad  in  S.  3  (10)  as  one 
of  tho  sections  in  which  th-i  expression 
"tonaut"  is  to  I);  h«U  LJ  include  ,\  thekvlnr, 
the  omission  does  not  establish  that  tli-3  in- 
tontion  of  the  IrtgM.itnrn  wtq  to  justify  th^j 
ejectment  of  a  thekadar  without  hiving  r.j- 
courao  to  law,  A  thekvlir  holding  on  lifter 
expiry  of  hia  t^rin  is  onlitlod  to  .1  nohiuo  of 
ejectment  as  any  other  tenant  included  in 
S,  53  (1)  :  S.  D.  N».  3J  nf  13^1  and  3  I'.  I).  Hf), 
Rel.  on.  [P  531  (J  '.J 

(f)  Jurisdiction — Civil    and  revenue  Courts 
—  Dispute     between     two    rival     tenants     is 
cognizable  by    civil  Court. 

Where  tho  CASO  relates  to  ,1  dispute  bjtwo^n 
tvvo  rival  tenants,  it  M  cogni/./thlo  by  a  civil 
Court,  .  A.  I.  R.  1T27  Omlh  11) <  ,  10  f).  C  >A  , 
16  0.  C.  105  and  1H  O.  G.  <H,  ltd.  <>,i. 

[PSJl  C  J| 

Rl.  Wasim,  K  P.  Misra,  and  (lay a 
Prasad — for  Appellant. 

All  Zahecr  aarl  Rad'ia  Knshni  — for 
Respondent. 


Misra,  J. — This  is  an  appeal  arising 
out  of  a  suit  for  possession  and  damages 
brought  by  a  thekadar  in  respect  of  a  plot 
of  land  situate  in  village  Muuimpur,  Dis- 
trict Btihraioh,  which  is  owned  by  the 
Ninpara  Estate.  The  suit  was  deoroed 
by  the  learned  Subordiu.ita  Juilgo  of 
Bdhraich  by  his  decree,  dated  2ith 
Apiil  1928,  but  has  been  dismissed 
in  appeal  by  the  decree  of  the  learned 
District  Judge  of  Gonda,  dated  1st 
August  102S. 

The  facts  of  tha  case  are  that  village 
Munirnpur  had  been  leased  out  by  Nan- 
para  Estate  to  one  Abdul  Aziz  Khan  for 
the  years  1330  to  1332  Tasli.  The  said 
thekadar  gave  a  sub-lease  (kitkina)  of 
plot  180  situate  in  tho  same  village  to 
tho  defendant-respondent  L3oni  Madho. 
It  is  a  large  plot  measuring  88  30  acres, 
and  is  called  "rakhauna"  which  meam 
that  grass  grows  on  the  said  land  and  is 
preserved  and  subsequently  sold.  Tho 
sub-lease  was  on  payment  of  an  annual 
rent  of  Ks.  400,  On  expiry  of  tho  thoka 
of  Abdul  Aziz  Khan  tho  defendant-res- 
pondent applied  for  a  lease  of  this  plot  of 
lani  directly  to  the  Nanpara  Estate  and 
succeeded  in  obtaining  a  lease  for  five 
years  in  respect  of  tho  said  land  on  piy- 
mont  of  tho  same  sum  of  Es,  100  Tho 
period  for  which  he  obtained  the  lease 
was  1333  to  1337  Fasli.  The  Nanpani 
Estate  imposed  two  conditions:  they 
being  to  the  effect  that  the  respondent 
was  to  piy  one  year's  rent  in  advanco  as 
soaurity  which  was  to  be  set  oil  against 
tho  rent  of  the  last  year,  i.e.,  1337  Pasli, 
and  that  ho  should  also  pay  tho  rent  for 
1333  Fasli  in  advanco.  The  dofondant- 
reapon  lent  was  also  ordered  to  o^ocufco 
an  agraamoab  to  that  effort. 

IL  appears  that  1/ho  defendant-respon- 
dent did  nob  deposit  a  yoir's  ronb  in 
advanco  as  security,  bub  only  olfereJ  his 
immovable  property  consisbmg  of  proves, 
etc.,  as  security  for  tho  said  payment.  It, 
however,  appoirs  that  he  continued  tu 
remain  in  possession  and  also  ront  was 
piid  by  him  fur  tho  year  1333  JAisli  on 
22nd  April  1926.  The  plainbilf-appol- 
lant  Ambika  Prasad  applied  to  tho  N.in- 
PT.IM  Estate  for  a.  lease  of  the  village 
Munimpur  and  his  application  was  accep- 
ted, a  leiso  having  been  given  to  him 
for  tho  years  1334  to  1338  Fasli,  The 
order  granting  the  loase  was  passed  on 
13bh  September  1926,  and  on  the  same 
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date  a  registered  lease  was  executed  ia 
his  favour.  It  appears  that  the  loaso 
granted  fco  the  plaintiff-appellant  makes 
•certain  exemptions,  but  it  is  admitted 
by  fcho  parties  now  that  the  lease  in  hid 
favour  inchiles  the  land  in  suit,  After 
tho  100,30  had  boon  executed  by  tho 
Nanpara  Estate  in  favour  of  tho  plaintiff- 
appellant,  ho  did  not  succeed  in  getting 
possession  of  the  land  in  suit.  The 
matterj  went  to  the  criminal  Court  under 
3.  145,  Criminal  P.  C.,  and  tho  possession 
of  tho  defendant-respondent  was  main- 
tained from  the  aaid  Court  by  an  order 
dated  1st  March  1927  Tho  plaintiff- 
appollant  has  now  brought  the  present 
suit  for  possession  of  the  land  together 
with  damages.  Ilia  case  is  to  tho  oli'oct 
that  his  lease  covers  the  land  in  suit  and 
tho  defendant  iq  not  entitled  to  remain 
in  possession  of  -the  said  land  since  his 
lease  has  been  cancelled  by  an  order  of 
the  Nanpara  Estate  passed  on  lltli 
September  192G. 

Tho  defendant-respondent  denied  the 
lease  in  favour  of  the  plainfciLf  and  also 
that  it  included  the  land  in  suit.  lie 
•contended  that  ho  was  a  tenant  of  tho 
plot  in  suit  having  boon  admitted  to  the 
tenancy  by  an  order  of  tho  Nanpara 
Estate,  datod  17th  Maroh  1920,  and  that 
rent  for  the  year  1333  Fasli  had  been 
paid  by  him  and  accoptol  by  tho  Hstate. 
He  urged  that  his  lease  could  not  bo 
legally  cancelled  by  tho  Nanpara  Estato 
and  it  was  not  open  to  that  Estate  to 
grant  to  the  plaintiff-appellant  a,  lease  in 
respect  of  the  flame  land,  without  his 
being  duly  ejected  from  fcho  land  through 
tho  revenue  Courts-  Ho  also  alleged 
that  it  was  not  opon  to  tho  plaintiif- 
uppollaiit  to  claim  possession  of  tho  land 
in  suit  from  the  civil  Courts  Lastly 
lie  denied  the  plaiutill's  claim  Cor 


In  replication  it  wag  urjjed  on  behalf 
of  the  plaintiff-appellant  that  113  loaso 
having  boon  executed  in  favour  ot  tho 
respondant  bv  tho  Nanpara  Estate,  ho 
could  not  bo  deemed  to  be  oithor  a  teuiut 
or  a  lassoa  of  tho  laud  in  suiL,  ttnl  c^uld 
mib,  therefore,  roaisfc  tho  ulnim  of  tho 
plaintiff  appellant,  who  was  a  thekad.ir 
holding  under  a,  registered  leasa  It  was 
a\lso  urged  that  tho  defendant's  loaso 
had  been  validly  cancelled  by  tho 
Nanpara  Estate  by  an  order  dated  llth 
September  192G,  and  iii  tho  face  of  that 
order  the  defendant  could  not  resist 


tho      plaintiff's    claim,     The     plea   with 
regard  to  the  jurisdiction  wag  also  denied. 
It    would    thus   appear   that  the  main 
points  for  trial  in  the  caso  were  • 

(1)  Whether  any  lease    had    boon    exe- 
cuted in  favour  of  the  plaintiff-appellant, 
and,  if  so,  whether  ib    included    the  land 
in  suit  ? 

(2)  Whether  the  defendant  was  a  tenant 
of  tho  plot  in  suit  and  could   the   alleged 
tenancy  bo  created  in  his  favour  without 
a  registered  leaso  9 

(3)  Whether  the  defendants'  loiso  had 
been    validly   cancelled    by    the  Nanpara 
Estate0 

(4)  Whether  the   suit   was   cognizable 
by  the    civil  Court  ? 

(5)  Whether  the  plaintiff  was   entitled 
to  any  damages  and,  if  ao,  to  what  extent9 

Tho  learned  Subordinate  Judgo  of 
Bihraich  who  tried  the  suit  ca-ne  to  tho 
finding  that  the  lease  in  favour  of  tho 
plaintiff  had  boon  proved  and  that  it  was 
also  established  that  it  included  the  land 
in  suit.  Regarding  defendant's  tenancy 
ho  was  of  opinion  that  it  could  not  bo 
recognized  in  tho  eyes  of  law  since  a 
registered  deed  was  necessary  for  tho 
creation  of  it,  lie  further  found  that 
the  defendant's  lease  had  been  cancelled 
owing  to  his  own  default  in  not  having 
paid  the  security  money  as  mentioned  in 
tho  order  granting  the  loige  to  him  and 
that  the  action  of  the  Nanpira  Estate 
in  doing  so  was  perfectly  valid.  As  to 
tho  question  of  jurisdiction  ho  decided 
that  the  suit  was  maintainable  in  tho 
civil  Court,  and  on  the  question  of 
damiqos  ho  held  that  fcho  plaintiff  was 
entitled  fco  Us.  1,250  on  this  account. 
Tho  rosulfc  wag  that  he  decreed  the  plain- 
tiff's suit  for  possession  of  the  plot  in 
suit  and  nl ao  awarded  him  dimagog  to 
tho  extent  of  Ri.  1,250 

The  defendant  took  the  matter  further 
in  -appeal  and  the  learned  Diglrict  Judgo 
of  Condi  decided  the  cace  in  his  favour. 
ITa  held  t.int  the  lease  execute. 1  in  fivour 
of  tho  pl-iinbilf  was  fully  established  and 
that  it  included  fche  plot  in  suit.  Indeed 
the  finding  of  tho  Subordinate  Judge  on 
this  point  was  not  challenged  before  him 
Ha,  however,  held  that  fche  defendant 
was  a  lessee  ori  behalf  of  fcho  Ninpara 
K state  by  virtue  of  tho  ordor  passei  by 
fcho  manager  of  that  Estate  on  17th. March 
I92H  and  it  was  not  necessary  in  law 
that  any  registered  lease  should  have 
been  executed.  He  found  that  the  dofon- 
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daut  had  continued  his  possession  ever 
since  13^0  F.isli  and  had  also  remained 
in  possession  in  the  year  1333  Fasli  on 
behalf  of  the  Estate.  lie  was  also  of 
opinion  that  tho  alleged  cancellation  of 
the  lease  in  favour  of  tho  defendant  was 
not  valid  and  it  was  not  open  to  the  said 
Estate  bo  grant  a  loase  in  respect  of  the 
land  in  suit  to  the  plaintiff.  He  was  also 
of  opinion  that  if  the  plaintiff  wanted  to 
recover  possession  of  the  plot  in  suit  it 
was  open  to  him  to  do  so  by  instituting 
a  suit  to  that  effect  in  the  revenue 
Courts.  In  this  view  of  the  case  he 
accepted  the  appoul  nnd  dismissed  the 
pl.iinfcift's  suit. 

The  plaintiif  has  now  come  up  to  this 
Court  in  second  appeal.  It  has  been  con- 
tended on  his  behalf  that  tho  tenancy  in 
favour  of  the  defendant- respondent  has 
not  been  established,  rather  it  cannot  be 
recognized  since  no  registered  lease  had 
b:en  executed  in  his  favour.  It  was 
argued  that  tho  tenancy,  even  if  it  could 
be  recognized,  had  been  cancelled  by  the 
order  of  the  manager  of  the  Nanpara  Es- 
tate, dated  llth  September  1926,  and 
under  the  circumstances  the  plaintiff-ap- 
pellant was  entitled  to  the  possession 
of  the  land  in  suit,  since  it  was  admitted 
that  it  was  included  in  his  theka  As  to 
the  question  of  jurisdiction  it  was  argued 
that  tho  suit  being  between  two  rival 
tenants  was  properly  brought  in  the  civil 
Court.  We  have  now,  therefore,  to  de- 
cide three  points  in  this  appeal,  Jirstly, 
whether  tho  tenancy  of  the  defendant- 
respondent  is  established  and 'whether  it 
can  be  recognized  without  any  registered 
lease  having  been  executed  in  his  favour, 
secondly,  whether  the  lease  in  favour  of 
the  defendant-respondent  was  validly 
cancelled  by  the  Nanpara  Estate  and, 
even  if  ib  was,  whether  it  was  open  to 
the  Nanpara  Estate  to  grant  a  lease  of 
the  same  land  to  the  plaintiff-appellant 
•without  having  taken  any  steps  to  eject 
the  defendant-respondent  from  the  said 
land  in  due  course  of  law  ;  and  thirdly, 
whether  the  present  suit  ia  maintainable 
in  the  civil  Court.  The  case  was  argued 
before  us  at  great  length  and  we  have 
taken  time  to  consider  our  judgment. 

My  opinion  on  each  of  those  points  is 
given  below  : 

Fitst  point. — Aa  to  the  question  of  the 
tenancy  I  am  of  opinion  that  the  two 
facts  on  the  record  clearly  establish  that 
the  defendant  was  admitted  into  tenancy. 


Tho  first  is  the  order  passed  by  the 
manager  of  the  Nanpara  Estate  dated 
17th  March  1926.  Ct  is  Ex.  13.  The 
order  of  the  manager  runs  as  follows  : 

"This  oaso  camo  up  today.  The  theka  is 
sanctioned  for  five  years  from  1333  l^nsli  to 
13J7  Ftiali  on  an  annual  rout  of  Ks.  400.  Thu 
purchaaar  shall  have  to  deposit  full  one  year's 
rent  by  way  of  advance  moaoy,  which  will  be 
allowed  us  sub-off  against  the  lent  of  the  laab 
year  1337  Faali.  Tha  amount  for  1333  Fash 
sh.vll  alao  be  deposited  at  this  very  timo.  The 
rent  for  the  remaining  years  shall  bo  realised 
at  tha  fixed  turn.  It  is,  therefore,  ordered 
that  the  officers  concerned  be  informed  and 
the  deed  of  agreement  bo  completed.11 

It  was  argued  on  holiJiU  of  the  plain- 
tiQ-appellant  that  the  theka  must  be 
deemed  to  have  been  cancelled,  because 
tho  defendant  respondent  did  not  deposit 
a  yeir'a  rent  in  advance,  nor  did  he  de- 
posit tho  rent  for  the  ye,ir  1333  Fasli  in 
time.  I  am  not  prepared  to  accept  this 
contention.  It  appeirg  to  me  that  this 
order  amounts  to  a  contract  of  tenancy, 
which  was  entered  into  between  the 
Nanpara  Estate  and  tho  defendant-res- 
pondent. If  certain  conditions  of  that 
contract  were  not  carried  out  by  a  partyj 
to  the  contract,  that  would  not  a.mountl 
to  a  cancellation  of  tho  contract  ipao1 
facto.  The  party  suffering  from  the  non- 
cDrapliance  of  any  term  of  the  contract 
will  have  a  right  to  seek  remedy  in  law, 
hut  that  cannot  operate  a?  can  eel  Int  ion  oft 
the  contract.  It  was  open  to  the  Nanpara; 
Estate  to  sue  the  defendant-respondent! 
at  once  for  tho  sum  of  Ha.  -100  which  hoi 
had  boon  asked  to  deposit  as  security  and1 
also  to  claim  the  rent  for*  1333  Fasli,  if! 
it  was  not  deposited  in  time.  But  if  it 
did  not  do  so  it  was  not  opon  to  it  to, 
treat  tho  contract  as  cancelled.  As  to' 
the  payment  of  the  rent  for  1333  Fa-sli  it 
appears  to  me  from  the  record  that  ib 
w.is  deposited  by  the  defendant-respon- 
dent on  22nd  April  1926,  within  the  pear 
1333  Fasli  and  was  accepted  by  the  es- 
tate. Tho  etfect  of  this  was  that  the 
condition  as  to  the  payment  of  rent  for 
1333  F.isli  in  advance  was  waived  by  the 
Nanpara  Estate.  As  to  the  deposit  of 
Hs.  400  in  advance  as  security  it  appears 
from  the  record  that  the  defendant-res- 
pondent represented  to  tho  estate  that  he 
had  no  cash  money  to  otfor  but  could  only 
give  his  immovable  property  consist- 
ing of  groves,  etc.,  in  security.  No  defi- 
nite order  was  passed  by  the  estate  in 
the  presence  of  the  defendant-respondent 
refusing  to  accept  his  offer.  It  appears 
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that  in  the  meantime  the  plaintiff-appel- 
lant approached  the  estate  for  a  theka  of 
the  village  Munimpur  including  the  land 
in  dispute  The  estate  appears  to  have 
entertained  his  proposal  with  favour  On 
llth  September  1(J2G,  wo  find  the  zilla- 
dar  of  the  estate  sending  a  report  to  tha 
manager  to  the  elfeot  that  the  clefendant- 
regpondont  had  not  deposited  the  security 
amount  in  cash  as  ho  was  required  to  do, 
iior  hflfd  he  executed  the  deed  of  agree- 
ment and  that  hiq  theka  ougnt  to  be  can- 
celled (vide  Ex.  7).  The  manager  passed 
an  order  upon  this  report  the  samo  day. 
•It  ia  to  the  following  eti'ect 

"This  file  caine  up  to-day.  A  lease  in  res- 
poo  b  of  village  Rikh;iuna  in  Munimpur  for 
flva  years  from  1U3  to  1337  Fasli  oa  an  an- 
uiiftl  ronb  of  Rg.  400  was  given  to  Beni  Madho 
on  a  condition  that  the  lessee  should  deposit 
Us.  403  as  poshtfi  monoy  which  would  b.3  al- 
lowed as  a  net  oil  against  rent  for  the  lust 
}  oar,  and  that  ho  should  execute  a  doed  of 
.igreomeut,  bub  ho  did  not  deposit  the  advance 
money  nor  did  ho  execute  tho  dood  of  agree- 
ment upto  this  time.  II  o  only  deposited 
Rs.  400  the  rout  due  for  13-U  Fasli.  It  waa, 
therefore,  ordered  that  the  Itiaso  bo  cancelled 
find  the  file  be  consigned  to  the  records.1' 

This  order  shows  distinctly  that  tho 
manager  himself  understood  that  a  loase 
for  live  years  had  been  given  to  Hani 
Madho,  the  defendant-respondent,  and 
that  ho  was  ]ustifi0d  in  cancelling  the 
lease  because  he  had  failed  to  deposit 
the  security  and  had  not  executed  the 
deed  of  agreement.  It  is  to  ray  mind 
very  doubtful,  as  stated  above,  whether 
in  tho  absence  of  a  condition  to  that  ef- 
fect embodiad  in  the  order  dated  17th 
March  1926,  which  created  tho  tenancy 
in  favour  of  the  defendant-respondent,  it 
was  open  to  the  manager  of  the  Nanpara 
Estate  to  cancel  the  lease.  No  condition 
as  to  right  of  re-entry  or  power  to  cancel 
the  lease  was  embodied  in  the  said  order, 
lUnder  those  circumstances  it  would  not 
be  open  to  the  estate  to  exorcise  the  right 
of  re-entry  I  am  fortified  in  this  opinion 
by  several  decisions  of  the  late  Court  of 
the. Judicial  Commissioner  of  Oudh  as  well 
as  of  the  Board  of  Revenue  :  vide  Lai 
Bahadur  v.  Mohammad  Kanm  /L/ia/i(l). 
I  would  also  mention  Ah  Muhammad 
Khan  v  Chheddan  (2)  and  Bhikhan  v. 
Manager,  Court  of  Wards  (3)  which  deal 
with  this  point. 

The   second   fact   which    supports  the 
ioreition  of  the  tenancy  is  that  the  defen- 

(1)  S.  C.  No.  240. 

(2)  [1912]  15  O.  C.  91=15  I.  C  381. 
{3J  [1914]  1  0.  L,  J.  273=24  I.  C.  780. 


dant-reepondent  admittedly  remained  in 
possession  of  the  land  in  dispute  in  the| 
year  1333  Fasli,  and  paid  rent  for  that 
Year  which  was  accepted  by  the  estate. 
1  am,  therefore,  clearly  of  opinion  that 
the  dofendant-iespondent  was  admitted 
into  the  tenancy  in  regard  to  the  land  ID 
dispute  i 

It  was,  however,  contended  on  behalf 
of  the  plaintill-appellant  that  the  tenancy 
in  favour  of  the  defendant-respondent 
could  not  be  recognized  because  no  regis- 
tored  lea.se  had  been  executed  in  his 
favour.  Regarding  this  nritter  I  urn  of 
opinion  that  the  learned  District  Judge 
has  taken  the  correct  view.  Under1 
S.  117,  T  P.  Act  4  of  1882,  the  leases  for1 
agricultural  purposes  are  not  required  to' 
be  in  writing  and  under  S.  15G,  Oudh 
Rant  Act,  it  is  provided  that  notwith- 
standing anything  contained  in  the 
Registration  Act  of  1908  pattas  granted' 
for  any  terra  not  exceeding  10  years  by! 
landlords  to  statutory  tenants  shall  be! 
deemed  good  and  valid  without  their| 
being  registered.  There  can  be  no  doubt' 
that  the  lease  granted  to  tho  defendant- 
respondent  was  for  an  agricultural  pur- 
pose within  the  meaning  of  S.  117,  T.  P, 
Act.  The  word  "land"  is  defined  in; 
S.  3,  01.  (3),  Oudh  Rent  Act,  as  follows  • 
"  Land"  includes  the  ungathered  produce 
of  land  whether  spontaneous  or  not  and 
whether  growing  in  earth  or  in  water. 
It  is  clear  that  "khar"  which  is  grass  or 
straw  and  grows  spontaneously  on  the 
land  in  suit  and  it  would,  there- 
fore, fall  within  the  definition  quoted 
above.  This  view  is  supported  by  a  deci- 
sion of  the  late  Court  of  the  Judicial 
Commissioner  of  Oudh  reported  as 
Thakur  Dm  v.  Hulas  (4).  The  same 
view  has  been  taken  by  the  Board  of 
Revenue  in  an  unroported  decision  Babu 
Jitan  Sinyh  v.  Harbans  Sin^h  (5),  Tho 
lease  given  by  Njinpara  Estate  to  tho 
defendant-respondent  did  not,  therefore, 
require  any  doed  nor  did  it  require  regis- 
tration. The  lease  could  be  created  oral- 
ly and  tho  order  dated  17th  March  1925, 
quoted  above  is,  in  my  opinion,  quite 
sufficient  to  create  a  valid  tenancy  in 
favour  of  the  defendant-respondent. 

Second  point. — As  to  the  second  point, 
I  may  state  that  apait  from  the  view  that 
it  was  not  open  to  tho  Nanpara  Estate 
to  re-enter  upon  the  holding  in  case  a 

"(4)"  [1907  j  10  O,  C.  138. 
(5)  2  U.  D.   510. 
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breach  of  the  condition  embodied  in  tbe 
lease  happened  it  was  also  not  open  to 
the  said  estate  to  take  the  law  in  its 
own  hands  and  to  eject  the  defondant- 
respondent  forcibly  without  having  re- 
course fco  the  proper  method  of  ejectment 
prescribed  under  the  rent  law  It  is  ob- 
;vious  that  the  plaintiff-appellant  as  a 
jlesaee  of  fcho  land  in  the  suit  stands  in 
itho  shoes  of  his  lessor  the  Nanpara  Es- 
tate and  if  it  was  not  legally  open  it  to 
take  forcible  possession  of  tho  land  the 
.plaintiff-appellant  could  not  also  recover 
ipossession  of  the  land  by  treating  tho 
defendant-respondent  as  a  trespasser.  It 
'is  a  settled  rule  of  law  in  Oudh  that  a 
^landlord  must  have  recourse  to  the  ordi- 
nary process  of  law  if  he  wishes  to  eject 
n  tenant  or  a  thekadar  and  if  he  d-jes  so 
forcibly  the  tenant  or  the  thokadar  is 
entitled  to  recover  possession  of  his  hold- 
ing on  the  ground  of  illegal  ejectment  ; 
vide  Nisar  Huwain  v.  Secy,  of  State  (G) 
and  Prithi  Nath  v.  Shco  Sahai  Singh 
(7)  and  Sansardin  v.  Kalka  Prasad  (8). 
Tho  mere  fact  that  the  term  of  a  theka- 
dar expires  or  that  there  is  a  violation 
on  hi  a  part  of  :my  term  embodied  in  tho 
lease  would  not  entitle  the  landlord  to 
resume  possession  without  having  re- 
course to  the  ordinary  process  of  law. 
If  that  were  not  the  rule  many  cages  of 
hardship  would  result  Indeed  it  would 
not  be  in  tho  interest  of  public  policy  to 
countenance  such  an  action  on  the  part 
of  the  landlord. 

It  .was  contended  on  behalf  of  the 
plaintiff-appellant  that  a  modification 
in  this  rule  had  been  brought  about  by 
the  Oudh  Rent  Act,  Amendment  Act  (i 
of  1921).  The  argument  was  to  the 
effect  that  the  said  Amending  Act  had 
introduced  a  new  section  in  the  Oudh 
Rent  Act  22  of  1686  which  was  marked 
as  A-52  That  section  provides  that  no 
tenant  shall  be  ejected  otherwise  than 
in  accordance  with  the  provisions  of 
this  Act.  It  was  pointed  out  that  this 
section  was  not  applicable  to  the  case  of 
thekadars  since  in  S.  U,  Cl  10,  Oudh 
Rent  Act,  where  tho  definition  of 
"  tenant  "  was  to  be  found,  the  new 
section  A-52  was  not  mentioned  as  one  of 
the'seotions  in:which  tho  expression  "ten- 
lant  "  was  to  *  e  held  to  include  a  theka- 
'dar  The  e  is  no  doubt  that  S.  A-52 


(b)  ri,  D.  No.  <)  of  1920. 
(7)  S.  D.  No.  33  of  1891. 
(8J  3  U.  D.  149. 


has  not  been  made  expressly  applicable 
to  the  case  of  a  thekadar  as  would  appear 
from  tho  definition  of  the  word  "tenant" 
as  indicated  above.  The  omission  does 
not,  however,  establish  that  the  inten- 
tion of  tho  legislature  was  to  justify  the 
ejectment  of  a  thokadar  without  having! 
recourse  to  law.  I  am  fortified  in  this] 
view  of  the  -case  by  the  two  decisions 
of  the  Board  of  Revenue  already 
quoted  above,  namely,  Priti  Natli  v- 
Sheo  Saliai  Singh  (7)  and  Sansardin  v. 
Ralka  Prasad  (8)  In  the  former  CUBO 
it  was  observed  by  the  members  of  fehe 
-Board  of  Revenue  that  the  policy  of  tho 
legislature  in  making  sections  embodied 
in  the  Oudh  Rent  Act  relating  to  the 
ejectment  of  tenants  applicable  to  tho> 
case  of  thekadars  was  obviously  to  pro- 
vide that  they  were  Lo  be  brought  within 
the  jurisdiction  of  the  revenue  Courts 
by  making  it  compulsory  upon  tho  land- 
lord to  issue  a  notice  to  tho  thekadar 
before  tho  landlord  assumes  possession. 
In  their  opinion  any  other  construction 
would  affect  the  interests  of  those  classes 
of  tenants  for  whose  protection  the  sec- 
tions respecting  ejectment  wore  specially 
designed.  In  the  latter  case  Sansardiu 
v.  Kalka  Prasad  (8)  the  Board  ruled 
that  if  tho  term  of  a  thekadar  had  ex- 
pired the  relation  betwoen  the  parties- 
still  remained  that  of  a  landlord  and 
tenant  and  the  landlord  or  his  mortgagee* 
(in  our  present  case  tho  lossee)  is  not 
justified  in  summarily  dispossessing  the> 
thekadar  who  was  not  ejected  by  tho- 
ordinary  method  of  issuing  a  notice  and 
that  if  this  was  done  ho  (thekadar)  would 
bo  entitled  to  sue  for  recovery  of  pos- 
session. I  am,  thorotore,  of  opinion  that 
it  was  not  open  to  the  Nanpara  Estate) 
to  grant  effectively  a  lease  of  the  land 
in  dispute  to  the  plaintiff-appellant 
without  having  previously  taken  proper; 
steps  in  law  to  eject  the  defendant  res-j 
pondent.  ' 

Third  point.— AB  to  tho  third  point 
which  relates  to  the  question  of  juris 
diction  I  may  stato  that,  in  my  opinion, 
the  present  case  relates  to  a  dispute  bet- 
ween tho  two  rival  tenants  and  as  such 
it  is  cognizable  by  the  civil  Court  This 
question  has  now  been  settled  authorita-' 
Lively  by  a  decision  of  a  Bench  of  this 
Court  to  which  one  of  us  was  a  party 
and  which  will  bo  found  to  bo  reported 
as  Gayadin  v.  Lodhi  (9)  In  that  casa 

"(1J)  j"ATl.  K.   1927  Oudh  103^2  Luok,  1377 


1929 


RAGHUBAR  v.  RADHA  KRISHNA 


Oudh  535 


the  rule  laid  down  by  tho  late  Court  of 
the  Judicial  Commissioner  of  Oudh  in 
several  cases  decided  by  it  was  followed 
vide  Raghubar  Dayal  v.  Ghandan  (10); 
Chandnka  Bakhsh  Singh  v.  Raghu- 
natk  Kunicar  (ll),  Kalap  Nath  v.  Mata 
Din  (12). 

The  oinclusion  bo  which  1  have,  there- 
fore, arrived  is  that  the  tenancy  in 
favour  of  the  defendant-respondent  hav- 
ing bodn  created  it  was  not  open  to  the 
Nanpara  Estate  to  cancel  the  lease  on 
tho  ground  of  broach  of  one  of  tho  con- 
ditions provided  in  the  lease.  In  any 
case  even  if  it  was  open  to  cancel  the 
lease  it  could  only  do  so  by  taking  pro- 
per stops  to  that  effect  in  due  course  of 
law.  No  such  stops  having  been  taken 
it  was  not  competent  to  the  Nanpara 
Estate  to  grant  a  lease  of  the  said  land 
to  the  plaintiff-appellant  and  in  case 
one  was  granted  it  is  not  open  to  the 
new  lessee  to  treat  the  def  and  ant -res- 
pondent as  trespasser  and  to  recover 
possession  from  him  through  the  civil 
Court. 

I  would,  therefore,  dismiss  this  appeal 
with  coats. 

Pullan,  J.  —  In  my  opinion  this 
appeal  must  be  decided  on  the  finding 
in  which  I  agree  that  tho  respondent  was 
put  in  possession  by  the  Nanpira.  Estate 
in  virtue  of  a  contract  which  wag  never 
logilly  cancelled.  I  must,  however,  add 
a  few  words  in  reply  to  tho  argument 
which  was  addressed  to  us  on  behalf  of 
tho  appellant  to  the  elfoct  that  a  thekfi- 
dar  whose  torm  has  expired  is  not  en- 
titled to  any  notice  under  the  Oudh 
Rent  Act,  and  can  bo  ejected  without  any 
legal  procedure  This  view  is  based 
upon  the  fact  that  S.  A-52,  Oudh  Renb 
Act,  does  not  apply  to  fi  thekadar.  It  is 
significant  that  this  section  has  been 
added  to  tho  Oudh  Rent  Aob  in  order  to 
bring  it  into  conformity  with  the  Agra 
Tenancy  Act  In  tho  Agra  Tenancy  Act 
tho  section  enacting  that  no  tenant  shall 
be  ejected  otherwise  than  in  accordance 
with  the  provisions  of  tho  Act  applies 
to  thekadars.  There  ia  some  moaning 
in  the  exclusion  of  thekadars  from  this 
section  in  Oudh  and  it  is  to  ba  seen  in 
the  fact  that  S.  4,  01.  1,  also  doos  not 
apply  to  thokadars.  This  section  pro- 
hibits any  contract  being  mado  between 
7lO)  [19371  10  O.  (J.  2-J.  " 

(11)  [1913]  16  0.  0.  105=18  I,  0.  234. 
(12)   [1915]    19  O.  G.   49^28  I.  0.   859. 


landlord  and  tenant  to  ojoct  a  tenant 
otherwise  than  in  accordance  with  the 
provisions  of  the  Act.  It  follows  from 
tho  omission  of  thekadars  from  this 
section  that  a  landlord  can  contract  to 
eject  a  thekadar  otherwise  than  in  ac- 
cordance with  tho  Act  It  will  be  ob- 
served that  S.  53,  01.  2,  docs  apply  to 
a  thekadar  and,  therefore,  a  landlord 
may  eject  him  by  notice  and  it  is  signi- 
ficant thnt  the  thekadar  can  only  contest 
this  notice  on  tho  ground  that  be  holds 
the  lease  uudor  the  torms  of  which  he 
is  not  liable  to  ejectment  This  defence 
must  bo  opon  to  a  thekadar  in  any  case 
where  tho  landlord  wishes  to  eject  him 
at  tho  end  of  his  term  and  if  so  it 
cannot  bo  intended  that  the  landlord  by 
failing  to  give  him  notice,  can  deprive 
him  of  thid  right.  I  .im,  therefore,  of 
opinion  that  the  only  occasion  on  which, 
a  landlord  can  cioct  a  thekadar  otherwise 
than  under  tho  provisions  of  tho  Act 
is  when  he  has  entered  into  a  contract 
with  the  thekadar  by  which  tho  latter 
agrees  to  vacate  tho  land  at  the  end  of 
his  tenancy.  Such  a  contract  is  nob  im- 
plicit in  ovory  tenancy;  otherwise  tho 
provisions  of  9.  56,  01.  2  road  with 
S.  53,  01.  2  would  appear  to  bo  futile 
I  would,  therefore,  hold  that  a  thekadar 
holding  on  after  the  expiry  of  his  term 
is  as  much  entitled  to  a  notice  of  eject- 
ment as  any  other  tenant  included  in 
S,  53,  01.  2  of  the  Act.  I  agree  in  the 
order  proposed. 

R.M./H.K.  Appeal  dismissed. 
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STUATIT,  C.  J.,  AND  BAZA,  J. 

Raykubar—  Plaintiff — Appellant, 
v, 

Radha  Krishna^ Defendant  —  Respon- 
dent. 

Second  Appeal  No.  40  of  1929,  Decided 
on  1st  October  1929,  from  order  of  Addl. 
Sub-Judge,  Tjiicknow.  D/-  IGth  October 
1928. 

Civil  P.  C.  S.  100—  Finding  of  lower  Courl 
Bi  regards  right  of  privacy  is  finding  of 
fact. 

Tho  finding  of  A  lowor  Court  that  tho  right 
of  privacy  -possessed  by  :\  housoholdor  in 
respect  of  the  hernia  which  ha  occupies  has 
uot  boon  intorfored  with  by  hia  neighbour,  ii 
a  finding  of  fact  nnd  cannot  bo  disturbed  in 
second  apoeal  :t  29  All.  592,  not  Foil.** 

[P  53G  C  1] 
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R.  P.   Misra   and    P     L    Varma — for 
Appellant 

M.  Wasim,  Ah    Zalieer    and    Ghulam 
Imam — for  Respondent. 

Judgment  — The  decision  of  bho  lower 
appellate  Court  is  that  the  additional 
construction  made  by  Hidha  Kishu.ii 
defendant-respondent  on  his  own  house, 
so  far  from  reducing  the  right  of  priv.icy 
enjnyed  by  the  phiintilf-appoll-int,  who 
is  the  tenant  and  occupier  of  the  house 
opposite,  has  rather  increased  it  For- 
merly the  defendant-respondent's  house 
had  aft  open  roof,  and  this  open  roof  com- 
manded a  complete  view  of  the  courtyard 
of  the  plaintili'-appellant's  house  The 
defendant  has  now  made  constructions 
on  that  open  roof  which  have  restricted 
the  view  The  lower  appellate  Court 
has  decided  that  in  these  circumstances 
there  has  been  no  fresh  or  substantial 
interference  with  the  plaintiffs  former 
right  of  privLicy.  We  consider  that  the 
qusetion  is  a  question  of  fact  and  not  of 
law.  The  question  was  treated  as  a 
qr.astion  of  law  in  a  single  Judge  decision 
in  Abdul  Rahman  v.  Bhaguan  Das  (I) 
but  it  has  been  brought  to  our  notice 
from  a  certified  copy  that  this  decision  was 
revised  in  a  Letters  Patent  Appeal  on  17th 
January  1908,  by  a  Bench  consisting  of 
the  Hon.  Sir  John  Stanley  and  Hon.  Mr. 
Justice  Burkitt.  There  is,  however,  no 
report  of  this  reversal  in  any  authorised 
law  report.  Be  that  as  it  may,  in  our 
opinion  the  question  is  a  question  of  fact, 
whatever  be  the  views  of  other  Courts. 
As  the  question  is  a  question  of  fact,  we 
can  only  be  bound  by  the  finding,  and 
the  finding  is  that  the  right  of  privacy 
possessed  by  the  plaintiff-appellant  in 
respect  of  the  house  which  he  occupies 
has  not  been  interfered  with.  In  these 
circumstances  the  appeal  fails  and  is 
dismissed  with  costs. 


V  S  /R  K. 


Appeal  disjnissed. 


(1)  [1907]  29  All.  r)32^4  A.  L.  J.  415=i(1907) 
A.  W.  N.  193. 


WAZIH  HASAN  AND  SBIVASTAVA,  JJ. 

Lasa  Din — Plaintiff — Appellant. 

v. 

Mt  Gulab  Kunwar  and  others — De- 
fendants— Respondents. 

Second  Appeal  No.  118  of  1920,  De- 
cided on  23rd  September  1929,  from 
decree  of  Third  Add].  Dist,  Judge,  Luck- 
now,  D/-  2iat  December  1928. 

(a)  Deed —  Construction  —  Stipulation  en" 
titling  mortgagee  to  recover  amount  and  in' 
tereat  as  well  as  compound  in  case  of  de- 
fault —  Right  to  sue  for  whole  mortgage 
money  held  accrued  even  before  period 
fixed  for  payment  of  whole  lum  had  expired. 

A  sued  B  on  a  mortgage -door],  Tho  dood 
contained  a  clause  to  bho  effect  that  "in  oasn 
of  the  broach  of  ooutr.ict  tho  above  mentioned 
mortgagee  shall  be  entitled  within  tho  fixed 
period  of  G  years  and  also  after  it  at  any  time 
to  recover  tho  entire  mortgage  money  and  tho 
interest  as  wall  as  the  compound  interest 
through  tho  Court  by  attachment  and  sale  of 
the  mortgagfld  share  and  my  other  property." 
A  contended  that  the  stipulation  contained  in 
the  given  clause  related  to  the  mortgagees 
(/Ts1)  right  to  obtain  a  simple  money  decree  in 
respect  of  the  unpaid  interest  and  did  not 
refer  to  his  right  to  get  a  decree  for  sale  for 
tho  entire  mortgage  inonoy. 

Held  that  tho  clause  did  not  admit  of  this 
interpretation.  The  clause  was  intended  to 
giva  the  mortgagee  tho  right  to  institute  .1 
fluit  for  tho  wholo  of  tho  mortgage  money 
before  the  completion  of  the  term  of  six  years 
in  cd.se  tho  mortgagor  failed  to  pay  interest 
regularly  at  the  end  of  each  year.  [LJ  537  C  I] 

(b)  Limitation  Act,  Art.  132-  -Money  sued 
for  becomes  due  at  earliest  date  when  mort- 
gagee can  enforce  payment  of  it. 

Tho  words  "when  tho  moooy  sued  for  bo- 
comes  djo"  refer  to  tho  earliest  date  on  which 
it  becomes  due.  Money  sued  for  by  a  mort- 
gagee must  be  considered  to  have  become  duo 
at  tho  earliest  date  when  it  is  possible  for  tho 
mortgagee  to  enforce  payment  of  it.  Whoro 
the  interest  is  to  bo  paid  annually  and  there 
is  a  stipulation  that  in  case  of  breach  of  con- 
tract the  mortgagee  would  bo  entitled  to  re- 
cover the  whole  mortgage  money  tho  starting 
point  for  limitation  IB  the  date  of  the  first 
default  in  payment  of  interest  .  M7  All,  100; 
A.  J.  R.  1923  All.'l;  A.  J  1i.  l')25  Ourf/i  502, 
.'1.  I.  R.  1927  Oudh  339  and  .1.  1.  II.  1928  Oudh 
12B9,  Itrl.  on  ,  39  Mad.  931,  11  C.  W.  N.  903, 
A.  I.  R.  1925  Pat.  557  and  A  I  II.  1920  P.  C. 
85,  Dnt.  [P  538  G  2,  V  539  C  1] 

A.  P.  Sen  and  Daija  Kishen  Seth — for 
Appellant. 

Zahur  Ahmad,  R  B.  Lai,  and  Makund 
Behan  Lai — for  Respondents  2  to  G. 

Srivastava,  J.—This  is  a  plaintiff's 
appeal.  It  arises  out  of  a  suit  for  sala 
brought  by  the  plaintiff  mortgagee  on 
foot  of  a  mortgage-deed  dated  26th  July 
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1912.  The  mortgage-deed  was  executed 
by  Bikram  Singh  the  husband  of  defen- 
dant 1  for  Rs  900  and  carried  interest 
at  twelve  annag  per  cant  per  mensem. 
The  deed  provided  for  piyment  of  in- 
terest annually  and  stipulated  that  in 
case  of  default  the  interest  would  be 
added  to  the  principal.  The  entire 
amount  of  tho  mortgage  money  was  to 
he  repaid  in  six  years.  A  further  pro- 
vision'in  the  deed,  on  which  the  main 
controversy  in  the  case  is  centred,  was 
to  the  effect  that 

"in  case  of  the  breach  of  tbo  contract,  fcha 
nbove  rnoritionerl  mortgagee  .shall  ba  entitled, 
within  the  fixed  ponod  of  six  yoarg  and  also' 
aftor  it,  at  finy  tiina,  to  reoovor  thd  ontira 
mortgage  money  and  tha  interest  ag  well  aq 
the  compound  interest  through  the  Court  by 
nttachiiipnt  and  aal.j  of  the  mortgaged  iharo 
Jiiid  my  other  proparby." 

The  other  defendants  in  the  suit, 
namely,  defendants  2  to  G  ara  subsequent 
transferees  of  the  mortgaged  property. 

The  main  defence  with  which  we  fire 
concerned  in  this  appeal  was  one  of  limita- 
tion. It  hag  bean  accepted  by  both  the 
Courts  below  and  as  a  result  of  it  they 
have  agreed  in  dismissing  the  plain- 
tiff's suit. 

The  first  question  raised  on  behalf  of 
the  plaintiff  appellant  is  as  regards  the 
construction  of  i  he  clause  in  the  mort- 
Saga-dood  which  we  have  reproduced 
above.  It  has  boon  argued  that  the  sti- 
pulation contained  in  the  above  clause 
authori/ing  the  mortgagee  to  recover  his 
money  before  the  expiration  of  the  six 
<years  period,  relates  to  the  mortgagee's 
right  Lo  obtain  a  simple  money  decree  in 
respect  of  the  unpaid  interest  and  does 
not  refer  to  his  right  to  get  a  decree  fnr 
silo  for  the  entire  mortgage  money.  We 
do  not  think  that  the  clause  in  question 
can  admit  of  this  interpretation.  We 
have  no  doubt  that  the  clause  is  intended 
to  give  the  mortgage  the  right  to  in- 
stitute a  suit  for  the  whole  of  the  inort- 
jgage  money  before  the  completion  of  the 
,term  of  six  years  in  case  the  mortgagor 
fails  to  pay  tho  interest  regularly  at  the 
«nd  of  each  year. 

The  next  question  is  as  regards  the 
rule  of  limitation  applicable  to  the  case 
Art.  132,  Sch.  1,  Limitation  Act,  provides 
a  period  of  twelve  years  for  suits  to 
enforce  payment  of  money  charged  upon 
immovable  property  and  this  period  of 
twelve  years  is  to  commence  from  tho 
date  when  the  money  sued  for  becomes 


due.  There  has  been  a  sharp  conflict  of 
decisions  in  the  various  High  Courts  in 
this  country  as  regards  the  meaning  and 
application  of  the  words  "when  the 
money  sued  for  becomes  due."  It  will 
be  observed  that  the  ni3rtga£e-deed  in 
suit  fixes  a  term  of  six  years  which  would 
mean  that  the  money  sued  for  is  to  be- 
come clue  at  tho  end  of  this  period.  Then 
there  is  the  other  clause  which  gives  the 
mortgagee  the  right  to  suo  within  six 
years  in  caso  of  default  in  the  payment; 
of  inteiest 

There  is  one  class  of  authorities 
in  which  it  has  been  held  that  tho 
money  sued  for  must  be  considered  to 
become  clue  at  the  earliest  date  when  it 
was  possible  for  the  mortgagee  to  enforce 
payment  of  it.  In  other  words  that,  in 
a  caso  like  the  present,  the  starting  point 
for  limitation  would  be  tho  date  of  tha 
first  default  in  the  payment  of  interest  • 
see  Gai/a  Din  v.  Jhumman  Lai  (l)  and 
Shtb  Dayal  v.  Meharban  (2).  The  other 
class  of  cases  support  the  view  that  the 
money  should  not  be  considered  to  be- 
come due  within  the  moining  of  thoaa 
words  as  used  in  Art  132  until  the  ex- 
piration of  the  terra  fixed,  when  the 
mortgagee  is,  under  tho  terms  of  the 
deed,  given  the  right  to  sue  for  his  mort- 
gage money  and  the  mortgagor  is  given 
tho  corresponding  right  to  ledeom  :  see 
Narana  v  Ammani  Ammfi  (3),  Rup 
Narain  v.  Gopi  Nath  (l)  anJ  Ramselchar 
Prasad  Singh  v.  Mathura  Lai  (5)  It 
is  not  necessary  for  mo  to  make  an  ex- 
haustive survey  of  the  entire  case  law  on 
tho  pjint  or  to  discuss  the  matter  in 
detail  in  view  of  tho  course  of  decisions 
which  has  prevailed  in  this  Court  and 
which  is  binding  upon  me,  In  Pherai 
v.  Pudai  Ram  (G)  a  Bench  of  the  lata 
Court  of  tho  Judicial  Commissioner  of 
Oudh  to  which  my  learned  brother  Mr. 
Wazir  Hasan,  J.,  was  a  party,  decided 
that  in  the  case  of  a  bond  to  which 
Art.  80  applied  and  which  provided  for 
payment  of  interest  month  by  month  and 
that  in  the  event  of  failure  to  pay  in  any 
month,  the  plaintiff  was  to  have  a  right 

~7iT  [io  15137  Al1-  -too=2fl""i.  u.  oTo^uTA,  L. 

J.  510. 

(2)  A.  I.  R    1923  All.  1=45  All.  37 
(0    [1910]  39    Mad     081=31    M.  L,  J.    flf,-i=4 

M.    L.     W.    77=35    I.    C.    419=(l9Lf.)    2 

M.  W.  N.  125. 

(4)  LL9071  11  C.  W.  N.  003. 

(5)  A.  I    H.  1925  Pit.  5ri7=4  Pat.  820. 

(G)   A,  I,  R    1925  Oadh  502=27  O.  C.  313. 
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of  suit  ab  once,  limitation  began  to  run 
from  tho  date  of  tho  first  default  in  pay- 
ment of  the  interest.  The  same  view 
was  taken  by  a,  Bench  of  this  Court  iu 
Gaura  v.  Ba?n  Charan  (7).  The  same 
principlo  was  adopted  and  held  appli- 
cable to  suits  based  on  mortgages  and 
governed  by  Art.  132,  Lim.  Act,  by  u, 
Full  Bench  of  this  Court  in  Ram  Koer 
v.  Patraj  Eoer  (8)  Mr.  Sen,  J,,  the  lear- 
ned counsel  for  tho  plaintiff-appellant 
contended  before  us  thai  tho  correctness 
of  the  viow  taken  by  tho  Full  Bench  of 
tho  \llahabad  High  Court  in  Gay  a  Din 
v.  Jhumman  Lai  (I)  and  Shib  Dayal  v. 
Meharban  (2)  which  viow  has  bean  ap- 
proved and  adopted  in  this  Court,  has 
been  questioned  by  their  Lordships  of 
the  Judicial  Committee  in  Pancham  v 
Ansar  Husain  (9)  No  doubt  there  are 
observations  in  the  judgment  of  their 
Lordships  which  seem  to  throw  somo 
doubt  on  the  soundness  of  some  of  tho 
observations  in  the  Full  Bench  decisions 
above  referred  to  but  their  Lordships 
expressly  loft  tho  question  open  and 
refused  to  make  any  definite  pronounce- 
ment on  that  point  A  similar  argument 
was  urged  in  this  Court  in  Gaura  v. 
Bam  Charan  (1)  The  learned  Judges 
who  constituted  the  Bench  in  that  cj.se 
referring  to  this  argument  observed  that 
as  their  Lordships  of  the  Judicial  Com- 
mittee did  not  decide  the  point,  there- 
fore : 

"the  decmou  in  tho  Oudh  case  Phcrai  v. 
Pudai  linni  (6)  should  be  followed  ao  long  aa 
it  is  not  axproasly  ovorruled  by  their  Lord- 
ships of  the  Privy  Council-" 

I  feel  bound  by  the  authority  of  the 
Full  Bench  decision  of  our  Court  re- 
ferred to  above  and  think  in  accord  with 
tho  opinion  expressed  in  Gaura  v.  Bam 
Charan  (7),  that  we  musfc  adhere  to  the 
decisions  of  one  Court  until  their  Lord- 
ships make  a  definite  pronouncement  to 
the  contrary.  For  these  reasons  I  must 
overrule  the  plaintiff's  contention  and 
hold  that  tho  present  suit  was  barred 
by  Art.  132,  Lim.  Act 

Lastly  it  was  argued  that  tho  Courts 
below  were  wrong  in  allowing  separate 
costs  to  each  of  the  throe  sets  of  defen- 
dants- Tho  lower  appellate  Court  has 
held  that  the  awarding  of  separate  costs 

(7)  A.  I.  R,  1927  Oudh  539. 

(S)  A.  I.    R.    1023    Oudh    280=3    Luok.  4'J9 

(F.B.). 
(9)  A.  I.  R.    1926   P.  C.    85=48   All.    457=53 

I    A.  187  (P.G.). 


in  this  case  was  justified  because  the 
defences  of  the  three  sets  of  defendants 
were  different.  It  is  admitted  that  they 
were  represented  by  different  counsel 
and  tho  nature  of  tho  defences  was  such 
that  they  could  hardly  be  represented 
by  the  same  counsel.  We  do  not  think 
wo  would  be  justified  in  interfering  with 
the  discretion  exorcised  by  the  Courts 
below  in  tho  matter  of  costs.  Wo  are 
satisfied  that  the  reasons  given  by  them 
for  the  exercise  of  their  discretion  in 
favour  of  allowing  separate  costs  as  quite 
reasonable. 

The  appeal  therefore  fails  and  I  would 
dismiss  it  with  costs 

Wazir  Hasan,  J.  —  1  agree.  Tho 
ratio  decidendi  of  the  Oudh  deci- 
sions to  which  reference  has  been 
made  in  the  judgment  of  my  learned 
brother  seems  to  me  to  bo  quite  clear. 
On  a  covenant  like  the  one  contained  in 
the  deed  of  mortgage  on  which  this  suit 
ia  founded  the  mortgagee  acquires  the 
right  to  recall  the  whole  of  hia  mort- 
gage money  on  a  default  being  made  by 
tho  mortgagor  in  payment  of  tho  interest 
as  it  fell  due  at  the  end  of  one  year  of 
the  date  of  the  mortgage  and  before  tho 
expiry  of  the  six  years  prescribed  as  & 
term  certain  for  tho  mortgage.  The 
covenant  is  in  certain  cases  expressly 
coupled  with  a  promise  on  the  part  oi 
the  mortgagor  to  pay  the  interest  from 
year  to  year  and  further  by  an  acknow- 
ledgment of  liability  to  be  sued  for  the 
entire  rnoitgage  money  in  case  of  de- 
fault. But  whether  such  a  promise  does 
exist  amongst  tho  terms  of  the  mort- 
gage or  not  is,  to  my  mind,  wholly  im- 
material I  cannot  conceive  of  the 
mortgagee's  right  to  suo  arising  in  the 
event  of  default  without  also  the  mort- 
gagors' implied  liability  to  pay  the 
wholo  mortgage  money  in  the  event  of 
such  default.  If  that  is  tho  true  con- 
struction of  the  covenants  of  this  na- 
ture, it  follows  almost  logically  that  the 
mortgagee's  right  to  sue  on  default  is 
simply  a  corollary  of  the  mortgagor's 
liability  to  pay,  This  being  so  the 
terms  of  Art.  132,  Sob.  1,  Lim  Act 
(0  of  1908)  as  to  the  starting  point 
of  limitation,  must  be  hold  to  bo  fully 
applicable  to  a  case  like  the  present 
Those  terras  are:  "When  the  money  sued 
for  becomes  duo-"  Column  3  of  the  sche- 
dule prescribes  tho  point  of  "  time  from 
which  period  begins  to  run,11  and  the 
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period  is  oloarly  referable  to  the  suit 
mentioned  in  Col.  1  of  the  same 
schedule.  In  this  column  the  descrip- 
tion of  the  suit  "  to  enforce  payment  of 
money  charged  upon  immovable  pro- 
pert  "  must  connote,  it  appears  to  me, 
the  "  right  "  to  enforce  which  the  suit 
may  be  brought  Therefore,  in  a  suit 
of  the  nature  described  in  Col.  1, 
Sch  1.  tho  existence  of  the  right  of  the 
mortgagee  to  recall  tho  mortgage  money 
is  a  condition  precedent  to  such  a  suit. 
That  condition  precedent  necessarily  iu- 
volves  tho  mortgagor's  liability  to  make 
payment  of  tho  money  charged  upon  his 
immovable  property  There  is,  there- 
fore, tho  mortgagee's  right  to  call  for 
repayment  and  the  mortgagor's  liability 
to  repay.  Thus  tho  requirements  of 
Col.  L  as  well  as  of  Col.  3,  Art.  132. 
are  fully  sitisfiod. 

It  hag  been  contended  that  the  money 
becomes  due  only  on  tho  expiration  of 
the  six  years  and  not  before  it  in  spifco 
of  the  covenant  already  referred  to  and 
tho  argument  in  support  of  tho  conten- 
tion is  thnt  nothing  can  be  hold  to  have 
become  duo  unless  tho  mortgagor  has  the 
corresponding  right  to  mako  the  payment 
of  the  money  for  which  the  suit  contem- 
plated by  Art  132  may  bo  brought  and 
that  right  only  arises  on  the  expiration 
of  six  years  and  not  before,  To  my  mind 
the  argument  is  fallacious  It  ignores 
the  mortgagor's  statutory  right  to  re- 
deem as  soon  as  the  mortgage  money  be- 
comes due.  Under  S.  60,  T.  P.  Act  (4 
of  1882)  at  any  time  after  the  principal 
money  has  become  payable  the  mort- 
gagor has  a  right  to  redeem  tho  mort- 
gage. It  is  not  necessary  to  make  a 
contract  for  tho  purpose  of  creating  this 
right.  It  is  a  right  given  by  law,  and 
is  not  controlled  even  by  contract  to  tho 
contrary  as  was  pointed  out  by  thoir 
Lordships  of  the  Judicial  Committee  in 
the  case  of  Mohammad  Sher  Khan  v. 
tiwami  Dayal  (10).  In  this  connexion 
the  only  question  to  be  considered  is  at 
what  time  the  principal  money  becomes 
payable.  Can  it  bo  doubted  for  a.  mo- 
ment that  it  becomes  payable  as  soon  as 
tho  mortgagee  acquires  the  right  under 
the  covenant  to  recall  his  mortgage 
money  ?  The  contrary  view  will  lead 
to  absurd  results  The  mortgagee  has 
t hejrJKht  to  roc ri  11  the  w h q  1  e _of_t h e  mort- 

'(10)  A.  l.R.     1922    P.    C.     17--=44    All.  195= 
<i'J  T.  A,  GO  (l\  C.). 


gage  money  yet  the  mortgagor  has  no 
right  to  satisfy  the  mortgagee's  claim 
until  after  a  decree  in  a  suit  brought  by 
tho  mortgagee  is  passed  and  tho  mort- 
gagor could  redeem  the  mortgage  in 
terms  of  the  decree.  It  appears  to  mo 
that  as  soon  as  tho  mortgagee  obtains 
the  right  to  recall  his  mortgage  money 
under  the  covenant,  there  arises  both  an 
implied  covenant  as  to  tho  mortgagor's 
right  to  redeem  and  the  statutory 
right  under  S.  GO  already  referred  to- 
In  those  circumstances  the  term  of  six 
years  must  bo  construed  to  have  been 
intended  to  run  its  full  course  only  in 
tho  absence  of  the  default  in  the  pay- 
ment of  interest  as  it  falls  duo.  Besides 
the  language  of  the  covenants,  Lho  afore- 
mentioned result  must  also  flow  from 
tho  decree  in  bho  mortgagee's  suit, 

I  also  would,  therefore,  dismiss  this 
appeal  with  costs. 

tt.M./n  K.  Appeal  dismissed. 
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SlllVASTAVV    ^ND    WAZIR  HASAN,  JJ. 

Narain  Dass  and  arcoJ/ier— Plaintiffs — 
Appellants. 

v. 

Murli  Dhar  and  another— Defendants 
— Respondents. 

Second  Appeal  No.  109  of  1929,  Do- 
cido.1  on  2Uh  September  1929,  from  de- 
cree of  Sub-Judge,  Lucknow,  D'-  2nd 
March  1929, 

(a)  Transfer  of  Property  Act,  S.  100  — 
Stipulation  that  judgment-debtor  shall  not 
dispose  of  share  in  factory  until  satisfaction 
of  decretal  amount  amounts  to  charge. 

Tho  Liw  does  not  prescribe  any  particular 
form  of  words  which  may  be  necessary  to 
cro.it a  A  charge.  The  determination  of  the 
question  rests  upon  tho  intention  to  mako  (\> 
particular  property,  tho  security  for  payment 
of  tho  debt  and  tho  intention  h*s  to  bo  gath- 
ered from  the  language  of  tho  instrument. 

A  brought  a  suit  against  Ji  on  basis  of  pro- 
note,  The  claim  was  settled  by  a  compromise) 
which  was  embodied  in  n,  decree,  It  was  pro- 
vided for  payment  of  decretal  money  in  easy 
instalments  and  stipulated  "that  tho  defen- 
dant will  not  dispose  of  in  any  way  his  sharj 
in  tho  Premier  Aerated  Company  at  ILi/irAfc- 
ganj  until  tho  satisfaction  of  tho  decretal 
amount  "  Contrary  to  fcho  agreement  11t  sold 
all  his  interest  and  on  suit  by  .1  contended 
that  the  compromise  deorpo  did  not  create  any 
charge  against  B's  share  iu  tha  factory  as 
alleged  by  .4. 

Held  :  that  tho  stipulation  intended  to  pre- 
serve tho  property  intact  so  as  to  be  available 
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for  ptkymdut  of  mouoy  pityablo  under  fcho  de- 
cree. This  boing  the  object  of  tho  clause  in 
question  it  had  the  effect  of  making  the  pro- 
perty security  for  the  payment  of  the  decretal 
amount.  .1  therefore  had  a  charge  of  l>"s' 
share  '2  All.  4  40  .  3  Cal.  3:Jb  ,  and  24  M  L.  Jt 
41\tDi,t  JiG  AIL  201,  llff,  LI'jlOOJl 

(b)  Registration  Act,  S.  17  (2)  (vi)  -Where 
agreement  is  incorpDrated  in  decree  it  need 
not  be  registered 

Whore  the  decree  inrorporatps  the  whole  of 
tha  compromise  and  fcho  Agreement,  which  led 
to  the  compromise  of  the  suit,  the  rogistration 
of  the  agreement  is  unnooossa,iy  and  the  de- 
rree  is  suiii^ipnt  cviilcnco  of  its  toruis  A  I. II. 
1)1')  P  C.  7'),  RcL  rji.  ,  22  il/iir?  50-MF.  £•), 
Jiff  H1  511  C  2J 

All  Zahecr — for  Appellants. 

Lfikskman  Pra&ui  Snvastava  —  for 
Respondent  1. 

Judgment. — This  is  a  second  appeal 
by  the  defendants  It  arises  under  tho 
following  circumstances 

The  plaintiff-respondent  Babu  Murli 
Dhar  brought  a  suit  against  Fj.beh  Bdha- 
diir  on  the  basis  of  a  pro-note  The 
claim  was  settled  by  means  of  a  compro- 
mise which  was  embodied  in  a  decree  of 
Court  dated  18fch  February  1925  It 
provided  for  the  payment  of  the  decretal 
money  in  easy  instalments  and  stipu- 
lated 

"that  tho  defendant  will  not  diflpose  of  in  any 
w.iy  his  share  in  the  J'romier  Aerated  Com- 
pany at  Ilazratganj  until  the  satisfaction  of 
the  entire  decretal  amount." 

It  appears  that  contrary  to  the  agree- 
ment embodied  in  the  decree,  the  defen- 
dant Fateh  Bihadur  sold  all  his  interest, 
which  amounted  to  a  moiety  share,  in 
the  factory  to  two  brothers  Narain  Das 
and  Rim  Kishen  Das,  defendants  1  and 
2.  The  plaintiff  thereupon  instituted 
the  present  suit  for  recovery  of  the 
amount  due  to  him  under  the  above  men- 
tioned decree,  by  a  sile  of  a  half  share  in 
the  Premier  Aerated  Water  Factory  on 
the  ground  that  ho  had  a  charge  for  tho 
amount  of  the  decree  agiinst  the  share  of 
Fateh  Bihadur  in  tho  said  factory  Bjth 
tho  Courts  below  have  upheld  the  plain- 
tiff's contention  and  decreed  the  claim 
Nanim  Das  and  Rim  Kishen  D,ig  the 
purchasers  of  Fa  boh  Bahadur's  half  shire 
in  tho  factory  have  cjme  to  this  Cjurt  in 
second  appeal. 

The  first  contention  urged  on  their  be- 
half is  that  the  compromise  decree  datod 
ISLh  February  1925  does  nob  create  any 
charge  against  the  judgment-debtor's 
share  in  the  factory.  S.  100,  T.  P.  Act, 
provides  that  : 


"whore  immovable  property  of  one  person  is 
by  act  of  parties  or  operation  of  law  made 
security  for  tho  payment  of  money  to  another, 
and  the  transaction  does  not  amount  to  a 
mortgage,  the  latter  person  is  said  to  have  a 
charge  on  tho  property." 

The  question  therefore  is,  whether  the 
clause  oE  tho  decree  which  wo  have  re- 
produced above  can  either  expressly  or 
impliodly  bo  considered  to  make  the  fac- 
tory a  security  for  satisfaction  of  tho  de- 
cretal amount  Tho  law  does  not  pros- 
cribe any  particular  form  of  words  which 
may  ha  necessary  to  create  a  charge.  The 
determination  of  the  question  in  all  such 
c&sos  rests  upon  the  intention  to  rnnke  a 
particular  property  the  security  for  pay-1 
ment  of  a  debt.  Of  course  this  intention' 
has  to  bo  gathered  from  the  language  of 
the  instrument.  Tho  stipulation  thatj 
tho  defendant  must  nob  dispose  of  his 
share  in  tho  factory  until  the  satisfaction1 
of  the  decretal  amount,  was  clearly  in-' 
tended  to  preserve  tho  property  intact  so 
as  to  be  available  for  payment  of  the 
money  payable  under  bho  decree.  Obvi-j 
ously  this  being  tho  object  of  tho  clause! 
in  question  it  has  the  effect  of  making 
tho  property  security  for  the  payment  of! 
tho  decretal  debt.  Tho  learned  counsel 
for  tho  defendants  appellants  has  roliod 
on  Bhupal  v.  Ja<]  Ram  (l),  Gunno  Singh 
v.  Latafut  Uosmin  (2)  and  P.  Siuanna 
v.  Vciikatalcnskna  Murtki  (3).  Tho 
first  two  cases  are  clearly  distinguishable 
inasmuch  as  they  contain  only  general 
stipulations  not  to  alienate  property.  In 
tho  absentia  of  any  expressions  muking  any 
specific  property  liable,  tho  general  co- 
venant not  bo  transfer  any  property  could 
not  establish  the  charge  with  regard  to 
any  particular  property,  In  the  last 
case  cited  tho  construction  placod  upon 
the  compromise  was  that  it  did  not  con- 
tain any  expression  of  intention  to  create 
an  interest  in  tho  plaintiff's  favour  If 
their  Lordships  of  tho  Madras  High 
Court  mean  to  lay  down  that  in  order  to 
establish  a  chargo  it  is  necessary 

"that  an  interest  in  the  property  should  he 
orunted  in  favour  of  tho  creditor  to  aecura  duo 
payment  of  the  debt," 

then  we  must  respectfully  dissent  from 
that  view,  The  substantial  distinction 
between  a  morbg&ge  and  a  chargo  lies  in 
bho  facb  that  while  in  tho  oaso  of  a  mort- 
gage there  is  tho  transfer  of  tho  intorosb 

(l)"TiBT)]  2  All.   44U.  " 

('2)  [1877]  3  Cal.  'UG=*1  (Mj.R.  91. 
(3)   [11LH]  24  M.Tj  J.    474=1',)   L.C,  47B=(1913) 
M.W.N.  337. 
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in  the  immovable  property,  there  is  no 
such  transfer  of  interest  in  the  case  of  a 
charge  which  merely  secures  payment  of 
the  money  against  specific  immovable 
property.  The  present  case  is  very 
similar  to  the  oaso  reported  in  Jawahir 
Mai  v.  Indomati  (4).  In  this  case  there 
was  a  clause  in  the  deed  by  which  the 
executant  undertook  that  until  the  re- 
payment of  the  amount  he  would  not 
transfer  the  property  by  Bale,  mortgage, 
gift  or  any  other  way,  It  was  held  by 
Richards,  C,  J.,  that  the  intention  of  the 
parties  was  to  make  the  property  men- 
tioned therein  security  for  tho  loan  and 
that  the  document  created  a,  charge  wibh- 
in  tho  meaning  of  S.  100,  T,  P.  Act, 
We  therefore  a^ree  with  tho  Courts 
below  that  the  clause  under  considera- 
tion is  sufficient  to  create  a  charge  under 
S,  100,  T  P.  Act 

Tho  second  contention  urged  on  behalf 
of  the  appellants  is  that  tho  above  men- 
tioned clause  relates  to  a  matter  quite 
foreign  to  the  scope  of  tho  suit  in  which 
the  decree  was  passed  and  therefore  such 
extraneous  matter  cannot  be  exempted 
from  the  necessity  of  registration  by 
reason  o[  its  being  included  in  a  compro- 
mise which  has  been  incorporated  in  a 
decree  of  Court.  Sub-S-  (2),  S.  17,  Re- 
gistration Act  provides  that 

"Nothing  111  Cl  (b)  and  (c),  sub-S.  (1)  ap- 
plies to  *****"*»*-  (1V) 
Any  dfloroo  or,  order  of  a  Court  and  any 
award." 

For  a  long  time  there  had  been  con- 
troversy as  regards  tho  question  whether 
the  exemption  above  referred  to  extends 
to  everything  contained  within  tho  de- 
cree or  must  he  limited  to  such  matters 
as  fall  strictly  within  the  scope  of  the 
suit  which  resulted  in  tho  decree.  Deal- 
ing with  this  question  their  Lordships 
of  the  Judicial  Committee  in  Pranal 
Annee  v  Lakslimi  Annee  (5)  remarked  as 
follows  . 

"Tho  razinnmfth  was  not  registered  in  ac- 
cordance with  the  Act  of  1877,  bub  the  objec- 
tion founded  upon  its  non-registration  docs 
not,  in  their  Lordships'  opinion,  apply  to  ita 
stipulations  and  provisions,  in  so-far  as  these 
wore  incorporated  with,  and  given  affect  to 
by,  tho  order  made  upon  it  by  the  Subordinate 

Judge  in  tho  suit  of  1835 

If  the  parties  after  agreeing  to  settle  the  suit 
ot  1885  ou  the  footing  that  they  wore  each  to 
take  a  half  share  of  tho  land  involved  in  that 

(4)  [1914]  3G  All.  201=22  I.  C.  973=12  A.  L. 
J.  290. 

(5)  [1899J  22  Mad,  508=20  I,  A,    101=7   Sar. 
51G  (P.O.). 


suit,  and  also  a  half  share  of  the  lands  now  in 
dispute,  had  informed  tho  learned  Judge  that 
thcso  wero  now  the  terms  of  the  compromise, 
and  had  invited  him  by  reason  of  such  com- 
promise to  dispose  of  tho  conclusions  of  the 
sait  of  18R5,  their  Lordships  see  no  reason  to 
doubt  that  tho  order  of  the  loarned  Judge,  if 
it  had  referred  to  or  narrated  thesn  terms  of 
compromibo,  would  havo  been  judicial  evi- 
dence available  to  the  appellant,  that  tho 
respondents  had  agreed  to  transfer  to  her  the 
moiety  of  land  now  in  dispute." 

The  matter  is,  however,  clinched  now 
by  the  pronouncement  of  their  .Lordships 
of  the  Judicial  Committee  in  Hemanta 
Kuman  Devi  v.  Mtdanpur  Zammdan 
Co.  Ltd.  (G).  Their  Lordships  referring 
to  thoir  decision  in  Pranal  Annee  v. 
Lakshmi  Annee  (5)  observed  as  follows  • 

"Though  this  judgment  docs  not  in  terms 
refer  to  8.  17,  sub-S,  2  (vi),  Registration  Act, 
it  gives  full  effect  to  tho  opinion  that  their 
Lordships  have  formed  aa  to  its  interpreta- 
tion. The  decree  in  tho  present  caso  is  a, 
decree  which  makes  no  difference  whatever  inj 
its  language  between  one  pirt  and  another; 
part  of  the  compromise  ,  it  incorporates  the, 
whole  ,  and  it  is,  in  other  words,  a  decree 
which,  though  affecting  tho  lands  in  the  suu! 
as  a  decree,  incorporates  tho  whole  of  the 
agreement  which  led  to  the  suit  bomg  com- 
promised. Kor  this  reason  thnir  Lordships, 
think  that  tho  registration  of  the  agreement 
was  unnecessary  and  that  tho  docroo  id  suffi- 
cient evidence  of  its  terms. 

We  muet  therefore  on  the  authority] 
of  this  decision  overrule  this  conten-1 
tion  also. 

The  result  is  that  Lhe  appeal  fails  and 
is  dismissed  with  costs. 


H.M./R.K. 

((i)  A. T.  R.  1919" "P. 
I.  A.  240  (P.C.). 
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PULL  AN,  J. 

Gadadhar  L'rasad — Plaintiff— Appel- 
lant. 

v. 

Sumcr  Singh  —  Defendant  —  Respon- 
dent. 

Second  Appeal    No.  18G  of    1929,  De 

cided  on  4th    October  1929,   from  decree 

of     Addl.    Sub-Judge,  Sitapur,    D/-  23rd 
March  1929. 

(a)  Landlord  and  Tenant  —  Transfer  of 
grove  -There  is  no  custom  allowing  landlord 
to  aiierl  his  right  in  case  of  transfer  of 
grove. 

There  is  no  general  custom  which  enables 
tho  landlord  to  step  in,  in  the  case  of  the 
transfer  of  a  grove,  although  he  may  assert  his 
light  when  the  trees  have  been  cub  and  tho 
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land  CC1SQ9  to  bn  a  grovo.  Under  theae  oir- 
riimabftnoos  tha  land  certainly  reverts  to  fcho 
landlord  but  he  acquires  no  right  of  entry 
from  sale  by  a  grove  holder  unless  there  ia  a 
spocial  custom  to  that  effect  A  I*R.  1027  Oudh 
2')7  and  A.I. 11.  1927  Oudh  5CH,  Rtf.  A.I.R.  192G 
Otvlh  130  and  .1  I  R.  1025  Oudh  310,  Dial. 

[P5120  2] 

(b)  Custom  —  Wajib-ul  arz  —  Custom  laid 
down  in,  not  uniform  and  acted  upon  should 
not  be  accepted. 

A  custom  is  onn  which  la  uniform  and  acted 
upnn.  Whan  tho  on 3 bom  laid  down  111  thn 
wa]ib-nl-ar/  is  not  uniform  and  acted  upon 
and  it  19  doubtful  whether  it  is  t,eu3rnl,  ]t 
fchonld  not  bo  ace-pbod.  [1*  34-!  C  1] 

I}.  V.  Roil — for  Appellant. 
H n je *hir an  Prasad  and  Raj  Baha  lur 
— for  Respondent. 

Judgment — This  is  a  second  appeal 
by  fcho  plaintiff  who  is  a  zemindar.  The 
cause  of  action  for  his  suit  was  a  sale  by 
41  grove  holder  of  a  grove  situated  in  a 
mahal  of  which  the  plaintiff  is  admit- 
tedly the  ground  landlord.  The  lower 
Courts  have  agreed  in  dismissing  the 
suit,  and  the  plaintiii  appeals  on  two 
main  grounds.  The  first  is  that  there 
is  a  general  custom  in  Oudh  by  which 
grovo  holders  are  debarred  from  selling 
their  groves,  and  the  second  is  that  there 
is  a  special  custom  in  that  village  to 
that  effect.  Tho  view  that  there  is  a 
general  custom  in  Oudh  by  which  grovo 
holders  are  debarred  from  selling  their 
groves,  that  is  to  say,  their  rights  as 
grovo  holders,  was  recently  discussed  by 
a  learned  Judge  of  this  Court  in  the  case 
of  Mahomed  AH  Matiomrd  Khan  v. 
Madaji  Salt  (U  The  view  taken  in  that 
case  wag  that  there  is  no  such  general 
custom  as  distinguished  from  a  village 
custom  to  be  proved  by  the  wajib-ul-arz 
or  other  evidence,  Reference  was  made 
to  previous  cases,  in  particular  a  case 
which  has  been  referred  to  me  by  the 
appellant,  namely,  that  of  MahfibirPra- 
sad  v  Uma  Slinnkar  (2),  decided  by  a 
Bench  of  tho  Judicial  Commissioner's 
Court  Th.it  ruling,  however,  referred 
•only  to  the  salci  of  a  grove  by  a  tenant 
and  the  Judges  held  that  such  a  sale 
accounted  to  an  abandonment,  but  this 
was  not  a  decision  as  to  grove  holders, 
and  I  doubt  the  correctness  of  a  subse- 
quent decision  by  a  single  Judge  of  the 
Judicial  Commissioner's  Court,  Ganesh 
v.  Suraj  Baksli  ('I),  in  which  tho  learned 

(L)  A.  I.  R    1027  Oudh    '217. 

(2)  A.  I,  R.  1025  Oudh  310=i28  0,  C.  13J, 

(3)  A.  I.  R.  102G  Oudh  130. 


Additional  Judicial  Commissionei  ap- 
plied the  ruling  in  the  case  of  Mahahir 
Prasad  v  Uma  S hanker  (2)  to  grove 
holders.  That  there  is  a  distinction  bet- 
ween the  two  has  been  decided  more  than 
once,  but  I  would  refer  only  to  the  case 
of  Mohammad  AUibat  v.  Lachman  (4). 
There  is  some  confusion  as  to  the  rights 
pleased  by  landlords  both  in  dealing  with 
grorea  and  in  dealing  with  abandonment  of 
holdings,  but  as  far  as  I  am  aware,  there 
is  no  general  custom  which  enables  the 
landlord  to  step  in,  in  tho  c.ise  of  tho 
transfer  of  a  grove,  although  he  may 
assert  his  rights  when  the  trees  have1 
been  cut  and  tho  laud  ceases  to  bo  a 
grove,  Under  theso  circumstances  the 
land  certainly  reverts  to  the  landlord 
but,  in  my  opinion,  ho  acquires  no  right; 
of  entry  from  a  sale  by  a  grovo  holder,' 
unless  there  is  a  special  custom  to  that! 
effect. 

There  are  such  customs  in  many 
villages,  and  in  tho  village  in  question 
there  is  a  wajib-ul-arz  dealing  with 
groves.  This  section  of  the  wa]ib-ul-arz 
has  been  discussed  by  tho  Courts  below 
and  I  am  doubtful  whether,  as  a  Court 
of  second  appeal,  I  could  in  any  case 
interfere  with  the  findings  of  the  lower 
appellate  Court  that  there  is  no  custom 
in  the  mahal  or  in  the  village  such  aq  is 
contended  by  the  appellant.  But  I  have 
myself  considered  these  entries  in  the 
wajib-ul-arz,  and  I  am  satisfied  that  the 
view  taken  by  the  Courts  below  is  cor- 
rect A  custom  is  one  which  is  uniform! 
and  acted  upon.  The  custom  laid  down, 
in  this  wajib-ul-arz  is  certainly  not  uni- 
form, It  is  doubtful  whether  it  is  gene- 
ral, and  I  have  a  finding  of  fact  of  the1 
Courts  below  that  it  has  nut  been  acted 
upon.  It  appears  that  there  wns  one1 
custom  applying  to  a  certain  number  of 
groves  by  which  a  sale  by  tho  grove 
holder  would  amount  to  an  alundonmeat 
and  the  landlord  would  ba  entitled  to 
take  possession  of  the  grovo,  but  thoro 
wore  two  groves  which  were  exempted 
from  this  custom  and  another  custom 
was  substituted  namolv,  Mint,  if  Iho 
grove  holder  transferred  his  grovo,  tho 
landlord  would  ho  entitled  to  what  is 
known  as  haq  chaharum  or  otio-fourth  of 
tho  sale  consideration.  Ld-ally  thoro 
were  two  groves  for  which  no  custom 
was  prescribed  at  all.  It  his  been  found 
by  the  Courts_below  that  the  grove  in 
(4)~A.  I.  R.  1927~6udh  503.  ." 
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suit  now  is  in  the  very  pafcfci  iu  which 
those  two  groves  are  situated  for  which 
no  custom  was  prescribed.  The  grove 
itself  was  not  in  existence  when  the 
wajib-ul-arz  was  prepared.  Thus,  even 
if  1  were  prepared  to  reconsider  tho 
findings  of  tho  Courts  below  on  the  ovi- 
deace  as  to  a  special  custom  existing  in 
this  village,  I  would  be  unable  to  inter- 
fere on  the  merits  of  the  case. 

I,  therefore,  dismiss  this  appeal  with 
costs. 

ll.M./R.K.  Appeal  dismissed. 


*  A.  I.  R,  1929  Oudh   543 

STUART,  C.  J. 

Emperor 

v. 

JikatjwaLi  Prasad — Accused. 
Criminal  Raf.  No.  11  of  1929,  Decided 
on    5th  September    1929,     reported    by 
Sesa.  Tudga,  Ria  Biroli. 

(a)  Criminal  P.  C.,  S.  439— Interlocutory 
order  it  open  to  revision. 

An  application  in  revision  lies  over  an 
interlocutory  ordor  passed  by  a,  criminal 
Court  :  A.  I.  R  1926  On  Ih  280,  Ecpl. 

[I»  3-n  C  2] 

^  (b)  Evidence  Act,  S,  124— Communica- 
tions made  by  railway  employees  to  Station 
Mailer  ai  regards  theft  are  not  protected. 

n  was  charged  of  having  commit  tad  theft 
of  certain  pieces  of  cloth  in  charge  of  thn 
railway  company  from  a  goods  truck  a,t  n 
railway  station.  Tho  Station  Mast  ir  started 
an  inquiry  anil  rocorilod  a  fart  bom  ant  a  ol  four 
persons  all  of  whom  ware  nilw.iy  employees; 
those  slfiibomonbi  worn  forwardo  1  to  fcho  Divi- 
Hional  Superintendent  who  objected  uudor 
S.  121  fco  their  production  luforri  thn  trying 
Magistrate  whoa  tho  accuacd  polled  for  thorn 
in  ordar  that  ho  might;  01  JSM-OXAHIHIQ  thu 
\vitnodsos  . 

Held  .  that  Lhoso  coinmunicibion?  WIPI  not 
piotcctoil.  ("P  -"''I I  0  12] 

11.  K.  (rhnw  —for  fcho  Crown. 

Ruknuddin — Tor  Accused. 

Dciyd  iSJiflji/iar^-fiir  Divl.  Superin- 
tendent, E.  I,  By. 

Judgment —This  reference  \\\  revi- 
sion raises  a  point  of  interest  Blu^wati 
Praaid  is  a  tr.inshipmant  dork  btabiono-1 
;it  Partabgirh  railway  station.  Sarfa- 
r.itf,  Ram  Pngiid  and  P.indohi  are  sfc.i- 
Lion  cooliog  nt  tho  aa'iio  sLatiun.  Cri- 
minal proceedings  have  commenced 
Ligiinat  these  four  persona  o-i  ,i  charge  of 
liaving  committed  theft  of  certain  pieces 
of  cloth  in  chirgo  of  the  R.  I.  Ry.  Co, 
from  a  goods  truck  at  Partabgarh  rail- 


way  station  on  21st  April  1929.  Tho 
proceedings  appear  to  have  heen  started 
n.3  the  result  of  a  report  made  by  a  cer- 
tain Parja  Singh  a  watchman  employed 
on  the  Watch  and  Ward  si  iff  at  the  same 
railway  station.  Shortly  after  this  re- 
port Mr.  Mathows,  Station  Master, 
made  an  inquiry.  I  have  been  unable 
to  discover  from  tho  record  the  date  of 
this  inquiry  but  it  apparently  took 
place  within  one  to  three  days  of  the  oc- 
currence. In  the  course  of  this  inquiry 
Mr.  Mathows  ia  said  to  have  recorded 
statements  of  Manzur  Ahmad,  Parj.i 
Singh,  Dal  Bihadur  and  Bil  Bahadur 
persons  who  have  been  called  as  witnes- 
ses for  the  prosecution  and  he  is  said  to 
have  transmitted  these  statements  to 
tho  Divisional  Superintendent  at  Luck- 
uow. 

In  the  course  of  the  proceedings  be- 
fore tho  Magistrate  the  counsel  for  the 
accused  called  for  these  statements  in 
order  that  ho  might  cross-examine  the 
witnesses,  who  were  aaid  to  have  made 
them,  iu  reference  to  those  statements, 
if  he  discovered  that  the  statements  dis- 
closed any  ground  for  such  cross-exami- 
nation. The  Divisional  Superintendent 
at  the  request  of  tho  Court  sent  these 
statements  to  the  Court  in  a  sealed  cover 
but  at  the  same  time  took  objection  to 
their  production  on  the  ground  that  they 
were  privileged  Tho  Magistrate  uphold 
this  contention.  Thn  matter  was  then 
taken  in  revision  to  tho  Sessions  Judge 
who  has  forwarded  it  to  this  Court  for! 
decision.  Tho  learned  Assistant  Govorn-l 
mont  Advocate  his  taken  a  preliminary 
objection  thit  nr>  such  revision  lies.  I; 
do  not  consider  that  his  contention  is' 
correct.  It  is  true  that  [  decided  in 
Katln  Ram  v.  Ram  Jiwan  (l)  that  there1 
is  ordinarily  no  justification  for  taking 
up  in  revision  an  interlocutory  matter 
in  a  criminal  Court  bub  I  never  found 
Lhifc  such  an  application  in  revision  did 
njt  lie.  I  only  found  tint  ordinarily 
they  should  not  bo  accodcd  to.  In  thi- 
cibe,  however,  I  consider  that  tho  in  it  ! 
tor  should  be  decided  on  tho  merits  , 
Ordinarily  these  statements  wore  cip  ' 
able  of  proof  before  tbe  Court. 

The  Divisional  Superintendent  lias, 
hovvovor,  taken  the  position  that  they 
cannot  bo  produced  under  tho  provisions 
of  S.  L!2i,  Act  I  of  IS72.  This  section 
""(1)  A,  1,  ii,  1'J-u  Oudti  .UJ-l  Luck,  IS, 
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says  that  no  public  officer  shall  be  com- 
pelled to  disclose  communications  made 
to  him  in  official  confidence  when  he 
considers  that  the  public  interest  would 
suffer  by  the  disclosure.  But  these 
statements  were  not  made  to  the  Divi- 
sional Superintendent.  They  were  made 
to  the  Station  Master.  Granting  for  the 
sake  of  argument  that  the  Station  Master 
in  the  State  Railway  is  a  "  public  offi- 
cer "  within  the  meaning  of  S.  121  the 
question  remains  whether  these  commu- 
nications wore  made  to  him  in  official 
confidence. 

I  do  not  determine  whether  the 
Station  Master  is  or  is  not  a  public 
officer  within  the  meaning  of  S.  124, 
Act  1  of  1872.  He  is  certainly  a  public 
servant  for  the  purposes  of  Chap.  9, 
I.  P.  C.,  under  the  provisions  of  S.  137, 
Act  9  of  1890,  the  Railways  Act.  But 
it  would  not  follow  from  that  that  he 
is  a  public  officer  within  the  meaning  of 
S.  124,  Act  1  of  1872.  But  apart  from 
that  circumstance,  is  there  anything  to 
show  that  these  communications  wore 
made  to  him  in  official  confidence  ? 
There  is  nothing  on  the  record  to  show 
that  they  wore  made  to  him  in  official 
confidence;  and  the  learnsd  counsel  op- 
posing the  application  has  been  unable 
to  indicate  any  reason  from  which  it 
can  be  concluded  that  thesa  communica- 
tions were  made  in  official  confidence. 
One  of  the  persons  who  made  the  com- 
munication was  Manzur  Ahmad,  another 
transhipment  clerk,  and  the  other  three 


were    watchmen     employed     under  the 
Watch  and  Ward. 

In  these  circumstances  I  find  that 
these  communications  are  not  protected.t 
If  they  had  been  communications  made1 
to  a  public  officer  in  official  confidence! 
the  Court  would  not  have  been  in  a  posi-j 
tion  to  decide  whether  the  public  in-j 
terest  would  suffer  by  their  disclosure. 
If  the  public  officer  considered  that  the 
public  interest  would  suffer  by  their  dis- 
closure such  communications  could  not 
be  produced  in  evidence.  But  if  it  is 
not  established  that  they  are  made  in 
official  confidence  the  opinion  of  the 
officer  before  whom  they  were  made  is 
not  relevant.  I,  therefore,  direct  that 
the  sealed  cover  bo  opened  by  the  Magis- 
trate and  that  both  the  prosecution  and 
the  defence  be  given  an  opportunity  of 
utilizing  these  documents  in  the  manner 
permitted  by  the  provisions  of  the  Evi- 
dence Act.  The  record  will  now  be  re- 
turned. I  have  to  note  that  the  record 
is  very  defective.  It  may  be  that  we 
have  not  made  a  complete  examination 
but  I  notice  in  the  English  record  that 
the  evidence  of  Mr.  Mathows  terminaces 
at  the  end  of  the  first  page  in  the  middle 
of  a  sentence  and  that  wo  find  a  similar 
defect  in  the  evidence  of  the  witnesses 
under  cross-examination.  I  note  this 
point  to  safeguard  our  office.  The  re- 
cord is  exactly  as  we  have  received  it 
and  is  returned  in  the  condition  in 
which  we  received  it. 

v.s./R.K.  Revision  allowed. 
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Absence  of  Star  denotes  Cases  of  Provincial  or  Small  Importance. 

*  Indicates  Cases  of  Hreat  Importance. 
*  *  Indicate  Cases  of  Very  Great  Importance. 


Administration 

Part    of  property    partitioned — Suit 

for  administration  of  unpartitioned  por- 
tion lies  243a 
Adverse  Possession 

Defendant   in    possession    of    plot  of 

land  for  nearly  15  years  prior  to  its  pur- 
chase by  xdaintiff — It  will  be  assumed, 
in  suit  brought  to  eject  defendant  that 
his  possession  was  adverse  till  date  of 
conveyance  to  plaintiff  in  absence  of 
evidence  that  such  possession  was  per- 
missive 170a 
Arbitration 

"Suit    for   enforcement   of     award — 

Signature  of  party  may  not  estop  him 
from  disputing  correctness  166ft 
Arbitration  Act  (9  of  1899) 
S.  19 — Order  refusing  to  stay  pro- 
ceedings under  S.  19  is  not  appealable 
nob  being  judgment  under  Letters  Patent 
(Rangoon),  Art,  13  287 

B 
Buddhist  Law  (Burmese) 

According  to  Manukya  pay  in  in- 

eludes  property  acquired  during  two 
marriages  253/J 

'"Admission  by  one  heir  that  one  of 
the  heirs  has  absolute  right  to  property 
to  which  the  person  along  with  others  is 
Jin  hoir,  cannot  affect  other  heirs  272/> 

Adoption — Burmese  Buddhist  monk 

cannot  adopt  173ft 
Adoption — Mutual  adoption  by  per- 
sona who  have  no  bond  either  by  rela- 
tionship or  in  any  other  way  is  impos- 
sible ^  173/> 

-—"Agreement  by  husband  to  convey 
land  jointly  belonging  to  him  and  his 
wife — Consent  of  wife  not  obtained  — 


Buddhist  Law   (Burmese) 

Claim  for  specific  performance  cannot 
.succeed  285?; 

Children    of  first    marriage    taking 

share  of  inheritance  on  second  marriage 
cannot  inherit  property  inherited  by 
father  after  their  mother's  death  and 
before  or  after  second  marriage  265fr 

Divorce— Mere  adultery  by  husband 

is  not  by  itself  sufficient  to  entitle  wife 
to  divorce  307 a 

Divorce  —Marriage    subsists    unless 

dissolved  by  Court  or  by  mutual  consent 
in  presence  of  elders  or  by  desertion  for 
certain  period  —  Dismissal  of  wife  for 
adultery  cannot  constitute  divorce — 
Partition  following  upon  divorce  by 
mutual  consent  cannot  bo  objected  to  on 
ground  of  misconduct  196 
Divorce  —  Where  a  Burmese  Bud- 
dhist man  slaps  his  wife,  though  once, 
and  cohabits  with  another  woman  and 
gets  a  child  from  her,  the  wife  is  entitl- 
ed to  divorce  640 

--Ecclesiastical  jurisdiction — Dispute 

in  Upper  Burma  involving  ecclesiastical 
matter  within  competence  of  Buddhist 
ecclesiastical  authorities— Civil  Courts 
have  no  jurisdiction  —  Buddhist  Law 
(Burmese)  —  Ecclesiastical  jurisdiction 

lib 

Eldest  born  daughter  dying  in  in- 
fancy— Second  child  son  dying  at  40 — 
He  living  separately  from  his  parents 
with  their  consent  and  never  failing 
them  in  any  family  crisis — He  is  entitled 
to  status  of  orasa  even  though  he  does 
not  live  with  his  parents  and  does  not 
actively  assist  them  in  their  business 

365 
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Buddhist  Law  (Burmese) 

Gifb— Death— bed  gift  ia  not  within 

competence  of  Burmese  Buddhist  3  2436 

Gift   by   sister    without  joining  her 

husband — Validity  is  doubtful  2430 

* Gift  of  marriage   joint  property  by 

husband  without  wife's  consent  is  whol- 
ly void  (FB)  129(2) 

Guardian    and     Ward — A    mother's 

sister  is  a  perferential  guardian  to  a 
putative  father  or  'stepfather  when  the 
estate  belonged  to  the  minor's  deceased 
father  284 

Husband  and    wife — Presumption — 

Money  borrowed  on  promissory  note  for 
husband  and  his  sister,  still  ordinary 
presumption  that  husband  in  executing 
promissory  note  was  acting  on  behalf  of 
his  wife  as  well  as  himself  can  be  drjiwn 

3106 

—Husband  and  "wife— Burmese  Bud- 
dhist husband  and  wife  are  partners  and 
so  Buddhist  wife  can  sue  in  respect  of 
partnership  asset  in  her  capacity  as 
fluriving  partner  306 

Husband   and   wife   are   liable     for 

debts  contracted  during  coverture  but 
decree  passed  against  one  after  divorce 
cannot  bind  other  unless  made  party  to 
it  223 

Husband    and    wife  —  Neither   can 

alienate  joint-  property  without  other's 
consent  1120 

If  Burmese  Buddhist  directs  one  of 

coheirs  to  discharge  his  liabilities  which 
are  a  great  deal  loss  than  value  of  his 
property,  transaction  is  to  be  regarded 
as  gift  of  excess  of  property  over  debt 
and  principle  of  part  performance  does 
not  apply  to  such  case  272a 

Inheritance  —  Under    the    Burmese 

Buddhist  Law  a  step-grandchild  excludes 
a  nephew  from  inheritance  in  respect  of 
the  estate  of  the  step-grandmother  and 
the  fact  that  he  had  received  from  hi? 
atepgrandmother  the  share  of  inheri- 
tance to  which  he  became  entitled  on  his 
grandfather's  death  does  not  debar  him 
from  being  his  step-grandmother's  heir 

137 

Keittima  adoption — Adoptive   father 

having  already  natural  son  —  Adoptee 
(plaintiff)  not  treated  as  natural  children 
were  treated — Plaintiff  described  as  son 
in  adoptive  father's  will  but  not  given 
equal  share  with  natural  sous  — Fabher 
giving  plaintiff  power-of-attorney  des- 
cribing him  as  son — Power-of-attorney 
less  extensive  than  one  given  to  natural 


Buddhist  Law  (Burmese) 

son  —  Plaintiff  described  a?  son  in  in- 
scription on  tablet  in  ordination  hall 
built  by  adoptive  father  and  in  tomb- 
stone of  adoptive  parents— Natural  son 
married  to  plaintiff's  niece  which  would 
be  impossible  if  they  were  brothers — 
Plaintiff  had  not  status  of  keittima  son 
but  was  merely  fondling — Description 
as  son  in  inscription  and  tombstone  did 
not  prove  his  right  to  inherit  22c 

Marriage  —  Husband's     misconduct 

disentitles  him  to  decree  for  restitution 
of  conjugal  rights  3076 

N  few  days   before  his  death  tolling 

his  children  by  first  wife  to  give  K  his 
second  wife  certain  property  in  lieu  of 
her  share — K  consenting  to  this  and  ac- 
cepting it  few  days  after  N's  death — 
Property  little  more  than  nominal  con- 
sideration— No  specific  performance  of 
such  contract  can  be  ordered  and  doct- 
rine of  part  performance  also  is  inappli- 
cable and  K  is  not  bound  by  such  con- 
tract 335a 

Partition    —   Father    remarrying  — 

Children  aro  entitled  to  half  estate  by 
partition  155a 

*  —Partition — Death  of  either  parent, 
surviving  parent  remarrying — Children 
are  entitled  to  partition  of  property  at 
the  time  of  remarriage  1556 

Person    paying     consideration     but 

purchasing  property  in  wife's  or  son's 
name  has  to  show  the  object  with  which 
the  property  wag  purchased  2576 

Scheme  giving    power  to  trustees  to 

settle  or  decide  dispute?  relating  to  pos- 
session of  kyaung  —  Power  to  appoint 
successor  to  head  of  kyaung  vests  in 
trustee?  372& 

Succession — Person  marrying  second 

wife  on  deith  of  first — But  divorcing 
second  and  marrying  third — He  had 
children  by  first  and  third  wive?  only — 
He  had  also  divorced  third  wife — Suit 
after  person's  death  by  children  by  third 
wife  against  children  by  first  wife  for 
share  in  first  wife's  inherited  property — 
Children  by  first  wife  are  entitled  to 
3/4th  and  children  by  third  to  1/lth 
share  343 
— Succe?sion  —  Orasa*  son  taking  his 
share  on  father's  death — He  cannot  in- 
herit in  remainder  on  death  of  surviving 
parent  when  she  leave?  children  2S2& 
Succession  to  payin  property  enun- 
ciated 253a 
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Buddhist  Law  (Burmese) 

Succession—- Minor  dying  joint  with 
his  mother  and  sister — Mother  inherits 
in  preference  to  sister  148(2) 

Texts  —  Dhammathats   are    merely 

directory  "-307c 

Text  —   Manugye    not    ambiguous, 

other  Dhammathats  need  not  be  referred 
to  2826 
Text  —  Where  Manukya  is  not  am- 
biguous other  Dhammathats  need  not  be 
referred  to:  253c 

-Thinghika  'property     dedicated      to 

rattans  of  kyaungdaik  is  vested  in  head 
of  monastery  as  trustees  372a 
Kanitha  children  can  sue  for  parti- 
tion after  deabh  of  one  parent  on  remar- 
riage of  surviving  parent  2l8a 

Right    of    kanibha     child    to     claim 

partition  after  death  of  one  parent  on  the 
remarriage  of  survivior  can  be  claimed 
by  keittima  child  2186 

Burmese  wife  transferring   property 

inherited  from  parents  by  contract  of 
sale  under  such  circumstances  as  to 
raise  strong  presumption  that  she  was 
acting  on  behalf  of  marriage  partner- 
ship—Such transfer  is  binding  both  on 
husband  and  wife  though  husband  is 
not  active  party  2l3a 

(Chinese) 

Chinese   domiciled    in  Burma    have 

custom  whereby  they  can  dispose  of 
property  by  will— They  also  havfl  cusba- 
mary  rules  of  inheritance  which  are  in 
conflict  with  Burmese  Buddhist  Law — 
These  customs  ought  to  govern  Chinese 
Buddhist  in  Burma  226 

Burma  Co- open  live  Societies  Act 
(6  of  1927) 

— —  S.  47  (2)  (b)— An  order  passed  by  a 
civil  Court,  enforcing  on  application 
order  made  by  a  liquidator  under  B.  47 
(2)  (b)  is  not  revisable  113a 
S.  47  (2)  (b)— Amendment  suggest- 
ed 1136 

Ss.    47    (4)   and     49— Orders      of 

Liquidator  under  S.  49  are  final  in 
absence  of  rules  made  under  8.  50  (2)  (s) 
— Liquidator  purporting  to  act  under 
S.  47  and  issuing  order  to  pay  certain 
•sums— It  being  alleged  in  some  oases 
that  debts  were  time-barred  and  in  one 
much  leas  sum  was  due— Civil  Court  has 
no  jurisdiction  192 

Burma  Courts  Act  (9  of  1922) 

S.     11— Order     under   Civil   P.    0. 

O.  21  ,R.  92 — No  second  appeal  lies — Pro- 


Burma  Courts  Act 

visions   of   S.    104,   Civil    P.  0.,  are  not 
affected    by   Burma    Courts  Act,    S.  11 

148  (1) 

Burma  Courts  Manual 
---  Para.  307  (A)  (i)—  Receiver  in  in- 
solvency  is  not   entitled   to    commission 
on  realization  by  sale  of  mortgage  money 


Burma  Criminal  Law  Amendment 
Conditionally  Released  Prisoners 
Act  (3  of  1928) 

-  S.  2—  Magistrate  sentencing  person 
convicted  under  S.  227,  Penal  Code,  and 
S.  2,  Burma  Act,  for  period    in   exercise 
of  his  powers—  Such  sentence  is   illegal 

279 

S.    2  —  Scope  —  Penal    provision    has 
no  retrospective  effect  2786 

Burma  Excise  Act  (5  of  1917) 

-  Ss.  30  and  5  —  Scope—  Place  of  pos- 
session or  sale  of    tari    must    be    within 
five  miles  of  a  licensed  tari  shop         120 
---  S.    30  (a)  —  "  Country    liquor"    ex- 
plained —  Particular  kind  must    be    spe- 
cified 2S6a 

-  S.  30  (a)  —  Person  cannot  be  convic- 
ted for  possession  of  less  than  one  quart 
of    country    spirit   or  country    alcoholic 
liquor  other  than  spirit  2566 

-  Ss.    30    (a)    and  37—  Alteration  of 
offence   under   S.    30   (a)   to   one    under 
S.  37  2S6d 

-  S.    37  —  Proof     of    offence    under  — 
Guilty  knowlege  must  be  proved      256c 
Burma  Expulsion  of  Offenders  Act, 
(1  of  1926) 

-  S.  2  (B)  (3)  and  (4)  -Under  S.  2-B 
(3)  and  (4)  person  may  become  offender 
not  by  reason  of  conviction  of  offence 

254a 

-  S,  4—  Neither    District   Magistrate 
nor  High  Court  has  jurisdiction    to   deal 
with  person  against  whom  order  of    res- 
triction is    passed  under   Burma   Habi- 
tual offender's  Restriction  Act,   S.  7 

254c 

--  S.  4  (l)-Wording  of  S.  4  (l)  res- 
tricts its  application  to  offender  under 
S.  2-B  (1)  (2)  2546 

Burma  Gambling  Act  (1  of  1S99) 

-  Ss.    11    and    12—  Daing    should  be 
punished  much  more  heavily  than  ordi- 
nary gambler  30 

-  S.    17—  S.   18  (i),    Burma  Habitual 
Offenders  Restriction  Act    does   not  ap- 
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Burma  Gambling  Act 

ply  to  persons  proceeded  against  under 
S.  17  147 

Burma  General  Clauses  Act  (1  of 
1898) 

Growing    palm    tree     is    immovable 

S-oporty  200 

urma  Habitual  Offenders  Restric- 
tion Act  (2  of  1919) 

S.1? — Neither    District     Magistrate 

nor  High  Court  has  jurisdiction  to  deil 
with  person  against  whom  order  of  res- 
triction is  passed  under  S.  7  25 4c 

S.  18  (1)—  S.  18  (I)  does   not     apply 

to  persons  proceeded  against  under  Bur- 
ma Gambling  Act  S.  17  147 
Burma  Land  Revenue  Act  (2  of 
1876) 

'S.     47 — Mortgage      not    notified    to 

corporation— Property  sold  for  default 
in  payment  of  property  tax — Purchaser 
oven  after  institution  of  suit  on  mort- 
gage gets  it  free  from  mortgage — Lis 
pendens  does  not  apply  175 

Burma  Laws  Act  (13  of  1898) 

** S.    13    (1)  —  Buddhist     Law  — 

"Laws"  defined — Rule^  of  conduct  in 
Vinaya  cannot  bo  law  except  when  en- 
forced by  Burma  Laws  Act,  S.  13  (l)  — 
Salo  is  not  a  question  regarding  any 
leligious  usage —Buddhist  monk  is  not 
disqualified  from  contracting  \vithm 
Contract  Act,  S.  11-(1915)  2  U.  B.  R. 
61  ;  29  I.  C,  613  and  5  Rang.  626= 
A.  I.  R.  1928  Rang.  3=106  I  C.  201, 
Overruled  (FB)  3S4a 

S.  13  (1) — Buddhist  Law  means  not 
Buddhist  Law  prevalent  in  Burma  but 
law  applicable  to  Buddhist  parties — 
Chinaman  residing  in  Burma  is  not, 
therefore,  debarred  fiom  disposing  of 
property  by  \\  ill  22a 

Burma  Registration  of  Business 
Names  Act  (8  of  1920) 

S.   3,    Proviso — Proviso    lefei-s  to 

S.  3  (c)  260a 

S.    3    (b)    and    S.  5    (1)— Arkanese 

carrying  on  money  lending  business  in 
his  own  namo — After  his  death  his 
widow  carrying  on  same  business  under 
old  name  with  "  and  Co.  "added — Mort- 
gage entered  in  business  name — Regis- 
tration effected  but  widow's  children 
shown  as  partners  when  they  were  not — 
Suit  on  mortgage  by  widow  —Case  falls 
under  S.  3  (b)  and  as  plaintiff  widow 
was  under  disability  provided  in  S.  5(l) 
her  suit  must  fail  2606 


Burnt*  Rural  Self-Government  Act 
(4  of  1921) 

-  S.  12—  Abetment  of  breach  of    bye- 
laws    is    noL    offence  under   Penal  Coie, 
S.  109  75 
--  S.     28    (1)    (c)—  Scope—  District 
Council  has  no  power  to   give   authority 
to  leases  to  collect    fees    which  are   nob 
authorized     by    legislative    authority 

2\0a 

-  Ss.  28  (1)  (c)  and  52—  Court  inter- 
preting words  "on  roads  or  streets  with- 
in half  mile  of  public  or  private  market" 
in  3s.  28  and  52  as  not  necessarily  mein- 
mg  edge  of  either  side  of  or  part  of  reads 
or  strests  —  High  Court  will    interfere  in 
revision  Civil  P.  C.f  S.  115  210ft 

-  Rr,  34,  36  and  39—  District   Judge 
acting  under  R,  34:,    or    Assistant    Judge 
nominated  by  him  to  hear  petition  chal- 
lenging election  is  persona  designata  and 
no  revision    lio^    to    High  Court  against 
their  order  352(2) 
Burma  Vaccination  Act    (1  of  1909) 

-  Ss.   4   and    13  —  Child     above     six 
months  —  Parent  refusing  to   allow   child 
Lo    be    vaccinated  —  Conviction    under 
S.  IS  is  unsustainable  —  Procedure    must 
be  followed  as  laid  down  in  Vaccination 
Act  (13  of  1880),  Ss.  17,  18  and  22      150 

C 

Civil  P.  C.  (5  of  1903) 

-  S.   9  —  Dispute    in  Upper  Burma  in- 
volving  "  ecclesiastical     mitter     within 
competence   of    Buddhist     ecclesiastical 
authorities  —Civil  Courts  have  no  juris- 
diction  77ft 
--  S.    10  —  Subsequent    suit    for  mesne 
profits  accruing    subsequent    to    institu- 
tion of  pncr  suit   is  not  barred  by  S.  10 


-  S.  10  —  Applying    for    or     obtaining 
leave  to  appeal  to  His  Majesty   does    not 
amount  to  pendency  of  appeal  67ft 

-  S.  11  —  Findings    on    mortgage    suit 
may    be    said    to  be  binding  on  auction- 
purchaser    though    ho    is    not    party    to- 
mortgage  suit  —  (Obiter)  I83n 

-  S.  11  —  Dosree-holder    ranking  appli- 
cation for  execution  of  decree  for  certain 
sum—  That  sum  paid  up  —  It    is    inequit- 
able to  allow  him  to  mako  another  appli- 
cation asking  for  further  sum  —  In  appli- 
cation made  for  execution  of  decree,    in- 
terest inserted  and  scored  out    and  dele- 
tion   accepted    by  decree-holder  —  He  ia 
not  entitled  to  make  another  application 
to  execute  decree  for  interest  182o> 
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S.  11 — Re3  judicata — -General  prin- 
ciple of  res  judicata  applies  to  execution 
proceedings,  apart  from  the  provisions 
of  S.  11  1826 

S.  11 — Decree -holder     applying    for 

execution  of  preliminary  mortgage-de- 
cree— Judgment-debtor  not  objecting  to 
executabihty  of  decree  and  allowing  it 
to  be  satisfied  to  certain  extent — Judg- 
ment-debtor cannot  be  said  to  admit 
that  decree  could  be  executed  to  any 
larger  extent  172 

S.    11 — Issue   of    law— Decision  on 

admission  due  to  erroneous  conception 
o[  law  is  not  re3  judicata  55c 

S.    11,    Expln.  (iv)— Plaintiff    and 

defendant  in  present  suit  being  co-tle- 
iendants  in  former  suit^  Plaintiff  in 
iormer  suit  claiming  partition  on  basis 
of  agreomont — Present  plaintiff  admit- 
ting his  claim  but  suiL  dismissed  on 
ground  that  other  defendants  in  that 
suit  treated  land  as  their  own  and  that 
agreement  for  partition  was  not  proved 
— Plaintiff  in  present  suit  alleging  that 
land  was  jointly  owne!  by  her  husband 
and  defendant  1  who  transferred  it  with 
condition  to  repurchase — Defendant  1 
repurchasing  it— Plaintiff  claiming  half 
share  on  payment  of  h-ilf  purchase- 
money — Present  suit  was  not  barrel  by 
103  judicata  162 

S.  38 —  Decreo  holder    applying    to 

Court  passing  decree  to  issue  notice  to 
judgment-debtor  who  was  then  outside 
that  Court's  jurisdiction —  Application 
made  bona  tide  for  executing  decree — 
Application  is  to  proper  Court  and  is 
legal — It  is  step-in  aid  95 

S.   47 — Correctness   of    decree  can- 

not  be  called  in  question  275(l)fr 

* S.    47 — Judgment-debtor     paying 

certain  amount  towards  satisfaction  of 
decree—  Decree-holder  not  certifying 
payment  and  executing  whole  amount 
due  under  decree  —  Judgment-debtor 
bringing  suit  to  recover  amount  paid — 
Such  suit  is  maintainable  269 

S.  47— Order  under  O.  20,  H.  11  (2) 

is  appealable,  being   one   under    S.  47 

191 

S.    47 — Order   of    committal  to  jail 

passer!  without  jurisdiction — Objection 
to  its  legality  not  taken— No  appeal  lies 

161Z> 

S.  47 — Order  granting  mortgagee  in- 
terest on  mortgage  money  for  time  dur- 
ing which  sale  proceeds  of  mortgage 


Civil  P.  C 

property  are  lying  in  Couit,  is  not  ap- 
pealable but  is  revisable  127 a* 

S.  51 — Order    of   committal    to  jail 

passed  without  jurisdiction — Obieation 
to  its  legality  not  taken — No  appeal  lie* 

1616 

S.  60— Application  -S.  00  doe*    not 

apply  to  executions  under  a  mortgage 
decree  275(l)a 

S.  64 — Assignment  of  debt  involves. 

transfer  of  interest  in  it  229<y 

S.  64 — If  attachment  is  validly 
withdrawn  though  under  misapprehen- 
sion subsequent  attachment  does  not  re- 
late back  to  dato  of  1st  attachment  and 
cannoi  have  auch  oTect  against  person 
taking  transfer  during  interval  229k 

S.  73 — Scope —Where  eich    of    the 

lihroo  decree -holders  of  the  saino  judg- 
ment-del>lor  took  out  execution  of  his 
decrees  in  tho  execution  cases  of  the 
Sub-Divisional  Court  and  also  in  execu- 
tion cases  of  the  Township  Court  and 
whore  one  of  them  in  execution.case  of 
the  Sub-Divisional  Court  attached  and 
brought  to  s-ile  certain  properties  be- 
longing to  the  common  judgment-debtor 
and  where  the  other  decree-holders 
claim od  rateable  distribution  in  the 
Sub-Divisional  Court  the  decree  holders 
are  entitled  to  rateable  distribution  in 
respect  of  the  decrees  for  which  they 
had  taken  out  execution  in  the  Township 
Court  as  well  as  those  for  which  they 
had  taken  out  execution  in  the  Sub-Divi- 
sional Court  198a 

S.  73 — Order  under  S.  73     is    order 

in  execution  proceedings  but  is  nob 
decree  within  meaning  of  S.  47  and  is 
not  appealable  198rf 

S.  92 — Scheme — Power-to  modify  or 

alter  a  scheme  is  subject  to  the  condi- 
tions under  S.  92  20 

S.  96 — Meaning — It  docs  not  follow 

that  because  an  appeal  lies  under  the 
Letters  Patent  there  is  similar  appeal  in 
the  Code— The  right  of  appeal  is  a  right 
conferred  only  by  express  provision  ami 
in  cases  under  the  Code,  unless  the  right 
is  given  by  the  Code,  there  cm  be  no 
appeal  1986 
S.  100— When  Court  arrives  at  find- 
ing there  being  no  evidence  there  ii 
error  of  law— High  Court  can  consider 
whole  case  257a 
S.  100 — Scope  —  Matter  of  discre- 
tion— Appellate  Court  is  always  reluc- 
tant to  interfere  221o. 
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S.  100— Finding  of  facts  nob  ques- 
tioned in  first  appeal  cannot  be  raised  in 
second  appeal  2136 

S.    100 — Suit    for    enforcement    of 

award  praying  also  that  award  be  filed 
— Second  appeal  lies  1660 

S.    100— New    plea  —  Question   of 

jurisdiction  not  raised  in  last  appeal — 
Question  can  be  raised  in  Letters  Patent 
Appeal  77 a 

S.  100  — Second   appellate  Court    is 

not  bound  by  deductions  of  lower  Courts 
as  to  negligence — Whether  certain  facts 
•constitute  negligence  is  question  of  law 

Via 

S.    104— Scope  —  Order    granting 

mortgagee  interest  on  mortgage  money 
for  time  during  which  sale  proceeds  of 
mortgage  property  are  lying  in  Court,  is 
not  appealable  but  is  revisable  127 a 

—  S.  104— Orders  passed  by    District 
Judge  under  Succession   Act    (e.    g.,    one 
under  S.  29 2) ( are  appealable  109 
S.  110 — "Material  question  of  law" 

•explained  2BOb 

S.    115 — Lower    Court    overlooking 

question  of  limitation — High  Court  can 
interfere  3046 

S.  115 — Scope— Erroneous  decision 

on  issue  is  no  ground  for  revision  during 
pendency  of  suit  2706 

S.  115 — Scope— If  the  lower  Court's 

method  of  arriving  at  the  conclusion  is 
irregular  and  if  it  entirely  misconceives 
the  point  at  issue  there  is  sufficient 
ground  for  High  Court's  interference  in 
revision  2446 

S.  115— M  agreeing  to  give  property 

to  G  on  M's  marriage  with  G's  daughter 
— M  marrying  G's  daughter  and  posses- 
sion given  iff  G — M  suing  G  for  posses- 
sion of  property — Gift  to  G  being  com- 
plete High  Court  will  not  interfere  in 
.revision  225  (1) 

—  S.  115  — Court  overlooking  canon  of 
interpretation  that    statutory    provision 
in    the  nature  of  taxation    should  be   in- 
terpreted literally  in    favour    of   subject 
— High  Court  will  interfere   in   revision 

2106 

* S.  115— Appellate  Court  deciding 

•correctly  but  without  jurisdiction — High 
Court  will  not  interfere  in  revision  198c 

S.  115 — Beviaion"  does  not   lie   only 

because  Court  made  error  in  law       1876 

S.    115— Non-appealable     order    in 

execution  without  jurisdiction  likely  to 
cause  judgment-debtor  irremediable  in- 
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]ury — High  Court  should  interfere  under 
S.  115  1610 
S.  115 — On  failure  to  take  into  ac- 
count some  legal  proposition  or  material 
fact  the  Court's  decision  may  be  reversed 

145  a 

S.    115— Order   passed   by   a    civil 

Court,  enforcing  on  application  order 
made  by  a  liquidator  under  S.  47  (2), 
Burma  Co-operative  Societies  Act  is  not 
revisable  1130 
— — S.  115 — Case  not  deciding  a  ques- 
tion of  jurisdiction — No  revision  lies  216 
S,  144 — Decree-holder  auction  pur- 
chaser— Sale  cannot  stand  if  decree 
reverse!  or  modified  andjubgment-debtor 
pays  amount  finally  decreed  157 

S.  145 — Remedy  against  immovable 

property  given  as  security  under  a  regis- 
tered bond  can  be  enforced  without  re- 
course to  a  suit  126 

S.     151 — Non-appealable     order     in 

execution  without  jurisdiction  likely  to 
cause  judgment-debtor  irremediable  in- 
jury—High Court  should  interfere  under 
S.  Il5  161c 

SB.  151  and  152 — District  Judge's 

decree  by  mistake  making  defendant 
against  whom  relief  was  not  claimed, 
liable  for  decretal  amount — On  plaintiff's 
appeal  High  Court  increasing  decretal 
amount  but  not  refering  to  question  as 
to  who  were  bound  by  decree— Defen- 
dant, wrongly  made  liable,  applying  for 
amendment  of  decree — As  even  in  plain- 
tiff's appeal  High  Court  could  have 
altered  decree  'in  favour  of  applicants 
under  O.  41,  E,  33,  decree  of  District 
Judge  merged  in  that  of  High  Court  and 
so  High  Court  was  proper  Court  to  am- 
end decree  158 

O.  2,  R,  2-O.  2,  R.  2  is  no   bar    if 

cause  of  action  in  subsequent  suit  is  dif- 
ferent from  one  in  earlier  suit  285a 
O.  2,  R.  2— Scope— Interest— Cove- 
nant to  pay  interest  unless  distinct  from 
and  independent  of  claim  for  principal 
cannot  be  basis  of  suit  96  (2) 

O.  6,  R.    17— Substitution    of   one 

cause  of  action  for  another  is  not  al- 
lowed 179& 

* O.  6,   R.    17— Defendant    grossly 

careless  —  Amendment  should  still  be 
allowed  unless  Court  thinks  it  to  be  mala 
fide  33  (2) 

* O.  9,   R.  9— ''Sufficient   cause"— 

Party's  agent  attended  Court  and  after 
disposing  of  some  work  went  away  under 
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bona  fide  belief  that  he  had  no  more 
cases  in  the  Court — His  suit  dismissed 
for  non-appearance — Such  bona  fide  mis- 
take would  amount  to  "sufficient  cause" 

224a 

O.  9,  R.  9— Person  alleging  false 

cause  for  non-appearance — Court  can  re- 
fuse to  restore  his  suit  2246 

O.  13,  R.  4 — Document  admitted 

by  Cdmmissionor—  No  endorsement  by 
trial  Court— Document  is  admissible  in 
evidence  and  forms  part  of  the  record 

2llb 

O.  17.  R.  1  (1)— On  day  fixed  for 

hearing,  case  not  called  until  2  p.  m. — 
Six  witnesses  for  plaintiff  "examined'and 
40  witnesses  for  defendant  piesent — 
Defendant's  advocate  appearing  in  other 
Court  and  defendant  applying  for  ad- 
journment but  Court  refusing— Though 
defendant  has  not  shown  sufficient  cause 
for  not  being  ready  with  his  case,  Court 
should  use  its  discretion  in  allowing  ad- 
journment 215 
—  O.  17,  R.  2 — Burden  of  proof  on  de- 
fendants—They failing  to  appear  on  date 
fixed  by  Court  on  its  own  motion — Court 
proceeding  with  case  and  passing  order 
— Order  purporting  to  be  on  merits  — 
Order  should  not  have  been  on  merits — 
Order  must  be  held  to  be  one  ex  parte 
under  R.  2  73a 

O.  17,  R.  3 — Defendants  not  ap- 
pearing on  date  fixed  —  Court  making 
order  that  case  would  be  proceeded  with 
without  reference  to  defendants'  wit- 
nesses and  preceding  to  examine  plain- 
tiff's witnesses — Defendants  then  ap- 
pearing— Court  asking  them  to  cross- 
examine  plaintiffs'  witnesses  if  they  so 
wished — Court's  procedure  was  unjusti- 
fied 736 

O.  20,  R.  11    (2)— Order   under  B- 

11  (2)  is  appealable  being  one  under 
Civil  P.  C.A.S.  47  191 

* O.    21,    R.     2— Judgment-debtor 

paying  certain  amount  towards  satisfac- 
tion of  decree — Decree- holder  not  certi- 
fying payment  and  executing  whole  am- 
ount due  under  decree — Judgment-deb- 
tor bringing  suit  to  recover  amount  paid 
— Such  suit  is  maintainable  269 
O.  21,  R.  10 — Decree-holder  apply- 
ing to  Court  which  passed  decree  to  issue 
notice  to  judgment- debtor  who  was  then 
outside  that  Court's  jurisdiction— Appli- 
cations made  bona  fide  for  executing  de- 
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cree — Application  is  to  proper  Court  and! 
legal — It  is  step-in-aid  of  execution  95 

O.    21,  R.    11    (2)— Decree-holder 

making  application  for  execution  of  de- 
cree for  certain  sum— That  sum  paid  up 
— It  is  inequitable  to  allow  him  to  make- 
another  application  asking  for  further 
sum — In  application  made  for  execution1 
of  decree  interest  inserted  and  scored  out 
and  deletion  accepted  by  decree-holder 
— He  is  not  entitled  to  make  another  ap- 
plication to  execute  decree  for  interest 

.182* 

O.  21,  R.  22 — Execution    after  one' 

year  —Notice  to  judgment-debtor  essen- 
tial unless  reasons  for  not  issuing  notice 
are  recorded — Failure  to  record  reasons 
renders  proceedings  void  161tr 

O.  21,  R.  59— No  enquiry  as  to  de«- 

cree  holder's  right  to  execute  decree  cam 
be  made  under  B.  59  152<y 

* O.  21,  Rr.  60  and    63— Order    to 

be  in  favour  of  claim  under  E.  60  must 
be  result  of  investigation  unless  investi- 
gation unnecessary  —  Claim  preferred) 
under  E.  58  but  notice  not  issued  to 
attaching  decree-holder —  Decree-holder 
not  appearing — Execution  proceedings 
as  also  claim  application  closed  — Neither 
order  closing  execution  proceedings,  nor 
that  closing  claim  application,  nor  also, 
their  combined  effect,  is  order  under 
E.  60  or  order  against  decree-holder 
within  E.  63  123 

O.  21,  R.  63— High  Court  does  not 

ordinarily  interfere  in  revision  with 
orders  passed  under  0.  21,  E.  63  2976 

O.  21,  R,  63— Orders  made  against 

person  applying  for  removal  of  attach- 
ment— Under  O.  21,  E.  63  he  can  sue- 
though  attachment  is  subsequently  with- 
drawn 22Ba 
O.  21,  R.  63— Application  for  re- 
moval of  attachment  being  unsuccessful 
— Applicants  bringing  regular  suit  pray- 
ing for  costs  in  application  and  for  decla- 
ration that  property  was  theirs— They 
can  get  decree  for  such  costs  128  (1)' 

O.  21,  R.    63— After    applying    for 

removal  of  attachment,  0.  21,  E.  63  ap- 
plies for  declaratory  suit,  and  not  Speci- 
fic Belief  Act,  8.  42  104 
O.  21,  Rr.  65  and  84— Neither  pro- 
visions of  O,  21  of  Code  nor  procedure 
on  original  side  of  Eangoon  High  Court 
contemplate  highest  bid  at  auction  sale 
to  be  placed  before  Judge  for  acceptance 

311c 
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O.  21,   R.    84— Officer    conducting 

sale  is  to  declare  highest  bidder  as  pur- 
chaser '  3116 

* O.  21,    R.  84 — Auction- puichasor 

whoso  bid  is  accepted  by  fall  of  hammer 
•can  withdraw  offer  before  acceptance  by 
Court  without  liability  of  paying  deficit 
•on  resale  12 

O.  21,  R.  90— Official  Eecuivoi   not 

in  possession  nor  party  —  Absence  of 
notice  of  auction  to  him  does  not 
amount  to  material  11  regularity  3 Ha 

O.  21,  R.  90  —  Auction    purchasol 

cannot  apply  to  seb  aside  sale  under 
R  1JO  but  undoi  R.  91  only  33  (1) 

O.  21,  R.  92  —  Order  under  —  No 

second  Appeal  lies — Provisions  of  S  104, 
Civil  P.  C.,  are  not  afloctod  by  Burma 
Courts  Act,  S.  11  148  (1) 

* O.  30,  R.  4— All  that  0.  30,  R.  4= 

contemplates  is  existence  of    partnership 

310,7 

-O.  33,  R.  5 — Court  cannot  dismiss 
application  for  leave  to  sue  as  paupei 
by  going  beyond  allegations  therein 

209  (1) 

O.  33,  R.  5  (a)— Value  for  Court- 
fee  wrongly  calculated  —  Application 
must  be  dismissed  —  (Obiter)  Right  of 
fresh  application  may  subsist  128  (2) 

•O.  33,. R.  5  (d) — Court  examining 
only  applicant  and  taking  into  considera- 
tion his  examination  as  well  as  his  peti- 
tion— It  also  taking  judicial  notice  uf 
certain  proceedings  in  which  applicant 
was  party— Court's  action  is  pioper  273 

O.  33,  R,  7— Court  examining  only 

applicant  and  taking  into  consideration 
his  examination  as  well  as  his  petition 
— It  also  taking  judicial  notice  of  cer- 
tain proceedings  m  which  applicant  was 
party — Court's  action  is  pioper  273 

— O.  38,  R.  5  —  Application-  to  res- 
train person  temporarily  fiom  withdraw- 
ing amount  at  his  credit  and  Court's 
order  thereon  are  really  for  attachment 
befoie  judgment  94a 

O.  38,    R.  9  —  Liability    of    bond 

executed  under  Rj  9,  ceases  as  soon  as 
suit  is  dismissed  946 

O.  41,  R.    10- -Appellant   asked  to 

give  security  under  O.  41,  R.  10  (1)  fail- 
ing to  furnish  it  within  time  ordered, 
with  knowledge  of  order  for  security — 
Application  made  for  extension  after 
expiration  of  time  to  give  security  le- 
fused — Appeal  rejected  —  No  order  to 
restore  apreal  can  be  made  289 


Civil  P.  C. 

* O.41,R.17 — Rule  empowers  Com  b 

to  adjourn  a  case— For  default,  appel- 
late Court  should  not  pass  order  with- 
out hearing  appellant's  advocate  11  (2) 

O.  41,  R.    20  —  Neither   appellant 

nor  icspondents  deriving  claim  touching 
dispute  in  appeal  from  party  not  joined 
in  appeal — Decision  of  appeal  not  in- 
juriously affecting  interest  of  that  party 
under  decree  appealed  against  —  Such 
party  is  not  necessary  to  appeal  265 a 

* O.    43   (1)  fw)~ Appeal  must    bo 

confined  to  grounds  allowed  under  R.  7, 
0.  47  105a 

O.    47,  R.  1 — Review    of    judgment 

in  Art.  162  refers  to  icview  under  O.  47, 
R.  1  229b 

O.  47,  R.  1  —  Mistake    ur    erioi — 

Eiror  of  law  must  bo  obvious  70a 

O.  47,  R.  1— Ground    for  leview  — 

Dohvoiy  ot  judgment  without  notice  Lo 
paities  and  thus  depriving  right  to 
obtain  loavo  to  appeal  under  Letters 
Patent — Ground  is  sufficient  lor  grant- 
ing review  7  Ob 

O.    47,    R.   7  —  Scope  —  Allowing 

appeal  on  any  other  ground  is  acting 
without  jurisdiction  and  is  liable  to  be 
set  aside  in  revision  105& 
Sch.  2,  Para,  15— Suit  for  enforce- 
ment of  award— Signature  of  party  may 
not  estop  him  from  disputing  correct- 
ness 1666 

Sch     2,  Para.     16  —  Two    chosen 

aibitiators  enlisting  services  of  two 
additional  arbitrators,  they  having  no 
such  powers  under  terms  ot  reference — 
Award  made  and  signed  by  two  chosen 
arbitrators  alone  —  Decree  in  conse- 
quence of  such  award  is  not  appealable 

225  (2) 

Sch.  2, Para.  20— Suit  for  enforce- 
ment of  award  praying  alao  that  award 
be  filed — Second  appeal  lies  166a 
Companies  Act  (7  of  1913) 

S.   235  —  Unsuccessful   appeal   by 

directors  in  winding  up  proceeding — No 
order  as  to  costs  —  Still  directors  can 
claim  reasonable  costs  bona  fide  incurred 
for  company  and  are  not  to  that  extent 
bound  to  make  up  company's  amount  in 
their  hands  139 

Company 

* — -  Agreement  -when  company  not 
formed — Company  is  not  bound  by  it 
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Contract 

Construction  —  (Per    Pratt,    C.    /., 

and  Carr,  /.)— Sellor  agreeing  to  sell 
goods  from  his  or  other  mills — No  inten- 
tion to  supply  from  particular  mill 
given  nor  milling  notice  issue:! — Seller's 
mill  burnt — Seller  is  liable  under  con- 
tract— (Ormiston,  J.,  contra)  80fl 
Consti notion — Construction  of  con- 
tract should  not  be  dependent  on  con- 
venience only  80fc 
Contract  Act  (9  of  1872) 

S.4 — N,  a  Buddhist  few  days  before 

his  death  telling  his  children  by  first 
wife  to  give  K  his  second  wife  certain 
property  in  lion  of  her  share  —  K  con- 
senting to  this  and  accepting  it  few 
days  after  2V"  5  death  —  Property  little 
more  than  nominal  consideration — No 
specific  performance  of  such  contract 
can  be  ordered  and  doctrine  of  part  per- 
formance also  '19  inapplicable  and  K  is 
not  bound  by  such  contract — Part  per- 
formance 335a 
** S.ll— Buddhist  monk  is  not  dis- 
qualified from  contracting  (FB)  3540 

** S.  23 — Sale  to  Buddhist  monk  is 

not  immoral  (FB)  354b 
-S.  25 — Part  of  consideration  re- 
ferring to  past  debt  —  Debt  must  be 
definitely  specified  2406 

S.  30  —  Jf    as  result    of    wagering 

contract,  principal  pioves  that  agent  le- 
ceived  money  on  his  behalf,  agent  is 
liable  to  account  to  principal  for  the 
money  and  onus  is  on  principal  to  provo 
that  agent  so  received  money  244a 

S,  30  —  K  owing    money    to  N  on 

betting  transaction  —  N  demanding  it 
and  on  K's  lefusal  threatening  to  post 
him— X  giving  cheque  to  N  but  re- 
questing not  to  present  it  and  promising 
to  make  payment  on  certain  date — N 
not  posting  R  —  There  is  a  good  consi- 
deration for  passing  of  cheque  in  Ws 
refraining  from  posting  K  and  under 
S.  30  promise  based  on  such  considera- 
tion is  not  illegal  241 

S.     40,    Illus      (a)     and   (b)   — 

Specific  performance  can  be  asked 
against  legal  representative  in  respect  of 
contract  for  purchase  of  immovable  pro- 
perty 274a 
S.  45 — Husband  and  wife  —  Bur- 
mese Buddhist  husband  and  wife  are 
partners  and  so  Buddhist  wife  can  sue 
in  respect  of  partnership  asset  in  her 
capacity  as  surviving  partner  ..  306 
S.  73 — Person  engaged  as  teacher 


Contract  Act 

by  month — No  provision  for  notice  to 
leave — Contract  can  be  terminated  by 
one  month's  notice  167 

S.  74 — Contract  by  M  fur  purchase 

of  motor  truck  from  D—  Truck  delivered 
to  M — Part  of  purchase  money  paid  and 
with  regard  to  balance  M  entering  into 
hire  purchase  agreement  about  truck  in 
which  M  was  described  a*  huer  and  D 
as  owner— Under  agreement  balance  wns 
to  be  paid  in  instalments  and  on  pay- 
ment of  whole  sum  M  had  option  to 
purchase  truck  by  paying  one  rupee — 
Agresment  containing  clause  that  on 
failure  by  M  of  an>  instalment  as  it 
became  due  D  could  seixe  car  and  credit 
its  value  as  against  amount  due  by  M 
but  M  was  not  to  be  creditel  with  more 
sum  than  then  duo  —  Agieement  though 
in  form  of  hire,  object  of  parties  in 
drawing  it  up  was  to  enter  into  con- 
tract for  sale — Stipulation  that  M  was 
not  to  be  ci edited  with  more  sum  than 
then  due  was  by  way  of  penalty  winch 
Court  can  and  ought  to  relieve  against 
under  S- -74  368 

S.  137 — K  supplying  goods  to  A/\ 

employees  and  M  being  surety  for  em- 
ployees— K  making  statement  I  hat  he 
did  not  intend  to  file  suit  against  em- 
ployees —  Such  statement  does  not 
amount  to  waiver  of  his  claim  against 
them  so  as  to  discharge  M  from  liability 

I87fl 

S.  152— Pawn-broker  issued  pawn 

ticket  containing  clause  exempting 
pawn-broker  from  liability  in  certain 
situation  —  Bailee  could  plead  the  con- 
tract as  exempting  him  from  liability 

1456 

S.  178 — K  obtaining  jewellery  from 

lawful  owner  by  fraudulent  pretence 
that  he  was  prospective  purchaser  but 
with  dishonest  intention  of  raising 
money  on  it  himself — Jewellery  pledged 
by  K — Jewellery  is  obtained  by  fraud 
and  pledge  is  invalid  320 

-^— S.  216 — A  mortgaging  his  cinema 
theatre  on  a  leasehold  from  G  to  C — 
Subsequent  mortgage  with  power  to  sell 
in  favour  of  G  —  A  again  mortgaging  the 
property  to  E  for  one  lakh — C  given 
management  of  cinema  with  'power  to 
utilize  profits  in  lieu  of  principal  and 
interest— G  selling  the  property  in  pur- 
suance of  hid  power  of  sale — C  purchas- 
ing it  and  getting  renewal  of  lease  of 
oinem  site — C  also  getting  assignment 
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of  E's  mortgage  of  one  lakh  for  15  thous- 
and— A  was  held  not  entitled  to  benefit 
of  purchase  by  C  or  of  the  assignment 
from  E  by  him  140 

Court-fees  Act  (7  of  1870) 

S.    7    (iv)   (f)  —  Partition    suit  — 

Plaintiff's  share  determines  jurisdiction 
and  court- fee  21  la 

S.  15  —  Review  application  ad- 
mitted— Decision  reversed  or  modified 
not  on  the  ground  of  mistake  of  law  or 
fact — All  reliefs  granted  in  concurrent 
application  for  amendment  of  decree 
under  Civil  P.  C.,  S.  151— To  prevent 
abuse  of  Court  process  refund  of 
court-fee  should  be  allowed  158 

* Sch.  2,  Art.  17  (vi)— In  suits  for 

possession  of  Phongyi  Kyaung,  court- 
fees  are  payable  under  Art.  17  (vi)  and 
not  ad  valorem  court- fees  on  market 
value  (FB)  134 

Criminal  P.  C.  (5  of  1898) 

* (as  amended  in  1923),  S.  162— 

Statement  made  by  prosecution  witness 
written  in  police  diary — At  accused's  re- 
quest Court  must  refer  to  it  and  must 
furnish  him  with  copies  87a 
S.  162— Police  officers  taking  state- 
ments of  witnesses  should  not  extract 
and  enter  in  diaries  as  much  as  is  rele- 
vant and  destroy  original  876 

S.    227^-Alteration    of    conviction 

under  S.  30  (a)  to  one  under  8.  37  is  not 
justified  256d 

-S.  236 — Alternative  charges  can- 
not be  combined  under  one  charge — 
S.  236  applies  when  the  law  applicable 
and  not  facts  are  in  doubt — Conviction 
in  the  alternative  is  bad  when  distinct 
finding  as  to  facts  is  not  arrived  at 

209  (2) 

S,  250— Where  a  case  is  not  wil- 
fully false  nor  is  there  perversion  or 
exaggeration  of  evidence,  compensation 
should  not  be  awarded  14  (1)6 

S.  259 — Complainant   dying  before 

hearing— Offence  non-compoundable  and 
non-cognizable  —  Magistrate  can  still 
proceed  with  the  case  14  (2)6 
S.  342— Under  S.  342  after  exami- 
nation of  fresh  witnesses  for  Crown  and 
recall  and  cross-examination  of  prosecu- 
tion witnesses,  accused  should  be  exa- 
mined, but  violation  of  provisions  of 
S.  342  is  mere  irregularity  curable 
under  8.  537  if  it  does  not  involve  pre- 
judice to  accused  331 
** S.  423  (1)  (b)-Substitution  of 


Criminal  P.  C. 

30  stripes   for    three    months1    rigorous- 
imprisonment  is  enhancement  (FB)   177 

-  S.  439  (4)—  Accused  acquitted—  No- 
erroneous    recording   or  omission  of  evi- 
dence—High Court  cannot  direct  retrial 
by  holding  that  on  evidence  as  it    is    ac- 
cused ought  not  to  have  been  acquitted 

321 

**  -  S.  520  —  Accused  acquitted  — 
Both  District  Magistrate  and  Sessions- 
Judge  can  interfere  with  trial  Court's. 
order  under  S.  517—  Accused  convicted 
by  First  Class  Magistrate—  No  appeal  to 
Sessions  —  District  Magistrate  can  inter- 
fere with  his  order  under  S.  517:  6 
Rang.  259=A.I.R.  1928  Rang.  240= 
111  I.C.  878,  Overruled  (FB)  9? 

-  S.  537—  Under  S.  342  after    exami- 
nation of  fresh  witnesses  for  Crown  and 
recall  and  cross-examination  of   prosecu- 
tion  witnesses,   accused   should  be  exa- 
mined, but  violation  of  provisions   of   S. 
342    is    mere    irregularity  curable  under 
S.  537  if  it  does  not  involve  prejudice   to 
accused  331 

Custom 

-  Essentials  —  Custom     that     only 
ground  on  lower  level  is  to  be  cultivated 
and  that  each  piece  of  ground  is  to   have 
catchment  area  is  unreasonable  as.it  de- 
prives Government  of  right  to  dispose  of 
State  lands  on  higher  level:  A.I.R.  1929 
Rang.  31=6  Rang.  615,  Reversed 

300c 
D 
Debtor  and  Creditor 


Person  authorized  to  deal  with 


perty  by  Letters  of  Administration  and 
also  by  powers-of-attorney  from  heirs  — 
He  mortgaging  property—  Creditor  need! 
not  enquire  into  application  of  money 
borrowed  5c 

Decree 

-  Form    of—  Giving    of    money  decree 
for  immovable  property  is  wrong      272c 
Deed 

-  Construction  —  Mortgage    or    sale  — 
Sale  deed  an  outright  conveyance  —  Bight 
of  redemption  expressly  refused  —  Simul- 
taneous agreement  to  reconvey  if  certain 
amount    paid   regularly   as    rent  for  five 
years  —  In  default  of  any  payment  agree. 
ment    to    be    void—  The    two  documents. 
constituted  sale  with  right  of  repurchase 
and  not  mortgage  39g 
Divorce  Act  (4  of  1869) 

-  S.2—  Domicile  illustrated  (SB)  216& 
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Divorce  Act 

** S.  14— Condonation  of  past  matri- 
monial offences  is  impliedly  conditioned 
upon  future  good  behaviour  of  offending 
spouse  and  so  if  after  condonation  offen- 
ces are  repeated,  right  to  make  condoned 
offence  ground  for  divorce  revives — Wife 
committing  adultery — Then  husband  and 
wife  living  together  for  some  months — 
"Wife  again  deserting  husband — Subse- 
quent Assertion  is  sufficient  ground  for 
making  previous  adultery  ground  for 
divorce  and  husband  is  entitled  to  decree 
for  divorce  (SB)  2l6a 

E 
Easement 

Right    to    surface    water    cannot  be 

claimed  even  apart  from  provisions  of 
Easements  Act  3006 

Easements  Act  (5  of  1882) 

Sa.    17    (c)   and    18— Act    does  not 

apply  to  Burma— Right  of  receiving  sur- 
face water  can  bo  acquired  by  custom  in 
absence  of  statutory  prohibition  31 

Evidence  Act  (1  or  1872) 

S.  18 — Admission  by  a.  person    that 

one  o[  the  hoirs  has  absolute  right  to 
property  to  which  the  person  along  with 
others  IB  heir,  cannot  aflect  other  heir 

272b 

*  —  S.  S3 — Transaction    in    nature    of 
relinquishment    —   Agreement    to    relin- 
quish unregistered  but  enforceable  under 
the  doctrine  of  part  performance — Secon- 
dary   evidence    of    its    contents    may    be 
given  if  it  is  lost  181a 

S.  65  (f)— Registration    Act— S.    57 

only  shows  that  when  secondary  evidence 
has    in    any    way  been  introduced  as  by 
loss  of  original  document,  copy    certified 
by  Registrar  is  admissible  to  prove    con- 
tents of  original  277 

S.  91 — Oral  evidence  as  to  contract 

for    sale   is  not  rendered  inadmissible  by 
document  which  does  not    record    terms 
of  contract  for  sale  2936 
S.    91 — Contract    for    sale  unregis- 
tered— S.    49,    Registration  Act  does  not 
preclude  it  from  being  given  in  evidence 
to  prove  terms  of  contract  293c 

*  S.  91 — Contract    compulsorily   re- 

gistrable  but  not  registered    is  inadmis- 
sible 60fc 

S.  92 — Surety    bond — Wording  not 

supporting    that    surety    was  not  liable 
for  decretal  amount  -Surety  told  that  he 
was    for    appearance   only — Application 
for  surety  supporting  him     Release  order 
vague  —  Evidence    held    admissible    to 

1929  Indexes  (Rang.) -3  &  4 


Evidence  Act 

prove  that  execution  was  under    mistake 

262 

S.  92 — Oral  evidence  as  to  real  cha- 
racter of  consideration  is  not  barred 

210* 

S.  92 — Person  selling  land  but  con- 
tinuing in  possession  under  oral  agree- 
ment to  repurchase — Vendee  selling  pro- 
perty to  third  person  — Original  vendor 
can  prove  against  the  subsequent  pur- 
chaser, oral  agreement  to  repurchase  and 
fraudulent  nature  of  subsequent  pur- 
chase 86 

S.  101 — Plaintiffs  suing  defendants 

for  sum  of  money  said  to  be  due  to  him 
in  reaped  of  labour  supplied  to  them 
and  producing  document  signed  by  part- 
ner in  defendants'  rirm  saying  balance 
claimed  was  due  Lu  him  -  Onus  is  on  de- 
fendants to  show  that  document  which 
amounted  to  admission  was  obtained 
under  circumstances  not  legally  binding 

263 

S.    101 — If    as    result    of  wagering 

contract,  principal  proves  that  agent  re- 
ceived money  on  his  behalf,  agent  is 
liable  to  account  to  principal  for  the 
money  and  onus  is  on  principal  to  prove 
that  agent  so  receive  1  money  244a 

S.  101     Onus  immaterial — After  all 

the  evidence  ha,s  been  taken,  no  question 
of  burden  of  proof  remains  183& 

S.    114  -Evidence   of  co-habitation 

and  repute — Burden  is  on  person  deny- 
ing marriage  to  prove  that  the  marriago 
did  not  take  place  34 la 

S.  114 — Marriage — Presumption   of 

marriage   arises    from  long  cohabitation 

61b 

S.  114  — Executants,  men  of  experi- 
ence— Strong  proof  is  necessary  to  show 
that  the  deed  was  signed  without  being 
read  over  396 

S.  115  —Vendor  is  not  estopped  from 

suing  to  recover  possession  of  property 
on  ground  of  vendee's  incapacity  to  con- 
tract (FB)  354rf 

S.  115 — Burmese  husband  and  wife 

mortgaging  joint  property  by  registered 
deed  ^Husband  sentenced  to  transporta- 
tion— Within  one  month  of  his  departure- 
wife  alone  selling  property  for  inade- 
quate consideration — Vendee  on  his  part 
mortgaging  it  to  S — Husband  on  his  re- 
turn  getting  possession — S  suing  and 
having  in  execution  himself  purchased 
it  taking  out  delivery  warrant  against 
husband —Husband  bringing  present  suit 
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— S  was  nob  transferee  without  notice 
and  there  was  no  estoppel  against  hus- 
band 1126 

S.    115  —  Laches—  Length    of  delay 

and  nature  of  acts  done  during  the  in- 
terval are  material  for  estoppel  176 

*  —  S.      116 -Rights     of    vendors    of 
plaintiff  extinguished  by  adverse  posses- 
sion   by    defendant  -Defendant,      after 
purchase  of  land  by  plaintifl   taking    his 
permission    to   occupy   land — He  is  not 
estopped    from   pleading   acquisition    of 
title  by  adverse  possession  1706 

S    116 — A  tenant  is  estopped    from 

denying    his    landlord's   title  till  he  sur- 
renders possession  15 

F 
Family  Arrangement 

Agreement  as  to  division  of  family 
property — Heir  giving  up  his  undoubted 
rights  to  it  without  consideration  and 
without  professional  advice  —No  fraud 
or  undue-iniluence  Still  agreement  can 
be  set  aside  3356 

G 
Government  of  IrHia  Act  (1919) 

S.  ^6-B  -Rules  under  R     14— Per- 

son    occupying    position    of  Extia  Assis- 
tant Commissioner  dismissed  —  He  bring- 
ing suit  against  (  rown  in    damages    for 
wrongful  dismissal  on  ground    that    pro- 
Tisions    of     K     L4  and  Circular  G.  No    18 
of  1926  issued  by  Government  of  Burma 
were   not    followed — Though    he  cannot 
rely    on    alleged    breach  ot  procedure  in 
Circular  G    No    18,  he  is    not    precluded 
from    bringing    suit  and  decision  of  case 
•will  depend  on  alleged  breach  of    forma- 
lities in  R.  U  207 
Guardians  ind    Wards    Act    (8    of 
1890) 

S.     4    (5)  —  Scope — An    application 

tinder  8.  25  must  bo  mido  to  the  Court 
where  the  minor  ordinarily  resides 

129(1) 

S.  25 — Scope — An  application  under 

"S.  25  must  bo  miie  to  the  Court  where 
the  minor  ordinarily  resides  129(1) 

Income  t  x  Act  (11  oF  1922) 

•** S    4 — Remuneration  by  Foreign 

Government  j.aid  to  its  servant  for  work 
done  in  Hnbish  India  is  not  income  ac- 
cruing or  arising  in  British  India  (FB)  1 

* S.    1^   (2)   (ix)— Provident    Fund 

started  bv  company  Fart  contributed 
by  deductions  of  employee's  salary — 
Part  contributed  by  company  —Provident 


Income-tax  Act 

Fund  subsequently  transferred  to  trus- 
tees— There  was  no  obligation  on  the 
company  to  make  periodical  payments  to 
the  trustees — Deductions  from  salaries 
or  contributions  by  company  not  actu- 
ally paid  to  trustees  Trustees  having 
power  to  call  on  the  company  to  make 
up  shortage  of  its  liabilities — Company 
held  not  entitled  to  deduct  from  their 
income  sums  merely  carried  forward  as 
a  book  liability  in  favour  of  employees 
or  trustees — Cash  payments,  however, 
could  be  deducted — Actual  payment  to 
employee  was  not  necessary — Actual 
payment  to  trustees  so  as  to  lose  proprie- 
tary right  of  control  was  sufficient 

(SB)  193 

* S.     13 — Computation     of    income, 

profits  under  S.  13  — Assessee  is  entitled 
to  show  that  income  included  in  assess- 
ment for  subsequent  year  was  included 
in  that  computation  (FB)  248a 

** S.  13--Assessoe  not  making  hon- 
est statement — Random  assessment  can 
be  made  (FB)  1026 

**— S.  22  (4) — Notice  under,  can  be 
issued  even  after  return  is  made  (FB)  38 
**  -  S,  23  (2)  Income-tax  Officer  nob 
satisfied  that  statement  is  genuine  or 
complete — Notice  stating  particulars  and 
grounds  of  obicctions  should  ordinarily 
issue  Assessee  persistently  making  false 
returns — Such  notice  is  not  obligatory 

(FB)  102c 

*  — S.  ?0,  Proviso — Meaning  explai- 
ned—  Assessment  under  S.  2.J  (4)  followed 
by  refusal  to  make  fresh  assessment  un- 
der S  27  does  not  come  under  proviso  8 

* S    33 — Power  of   review— During 

the  pendency  of  an  application  under 
S.  06  (2)  the  Commissioner  can  exercise 
his  power  of  review  under  S.  33 

(fr-B)  2486 

S.   3^     Question    whether   pending 

application  under  S.  66  (^)  is  bar  to  pro- 
ceedings under  S.  33  is  question  of  law 

2456 

S.  66— High  Court  cannot  interfere 

with  finding  of  fact  regarding  complete- 
ness or  genuineness  of  statement 

(FB) 102a 

S.  66  (?) —  In  particular  year  as- 
sessment made  on  actual  income  —  Ob- 
jection that  sum  already  assessed  in 
previous  years  was  included  in  assess- 
ment— Assistant  Commissioner  finding 
that  assessment  in  those  years  being  on 
best  data,  there  was  no  conclusive  proof 
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Income-tax  Act 

that  sum  was  already  assessed  —  Ques- 
tion of  law  arises  from  such  order  viz., 
whether  aasessee  is  entitled  to  show  sum 
is  included  in  estimate  in  previous  years 
.and  Commissioner  must  refer  case  245a 
Interest 

Sale  proceeds     lying   in    Court  — 

Mortgagees  cannot  get  interest  on  sale 
proceeds  1276 

Interpretation  of  Statutes 

• Scope  —    Penal    provision   hag   no 

retrospective  effect  27 Sb 

Rangoon  City  Municipal  Act 
(Burma  6  of  11*22) 

5.  80  —  Principle   of   valuation   of 

hereditament  is  its  hypothetical  value 
to  hypotheticaftenant  92 

J 
Jurisdiction 

Objection   once    decided  —  Second 

objection  cannot  bo  entertained         22Bb 

L 
Land   Acquis  tion  Act  (1  of  1S91) 

* S.  20     Praon  for    whom   property 

is  acquired  13  not  '  person  interested  " 
— No  notice  to  him  under  S.  20  is 
necessary,  although  he  can  appear  and 
adduce  evidence  115 
Landlord  and  Tenant 
Agreement  to  lease —  Lessee  assign- 
ing lights  before  taking  possession  or  pay- 
ing rent  —  Assignee  not  attorning  to 
lessee  but  paying  lentdiiect  to  lessor — 
Eolation  of  landlord  and  tenant  is  not 
created  between  assignee  and  Iesseel84fc 

Lundloid'a    claim      on    produce     for 

rent  is  not  lien  93a 

* Third  person  taking  produce    from 

tenant  with  full  notice  of  landlord's 
claim  for  rent — Landlord  can  enforce  his 
<jlaim  against  him  under  Specific  Relief 
Act.S  27  (b)  93fc 

Tenant  holding  over —  Conditions  of 

lease  continue  SSa 

Legal  Practitioners  Act  (18  of  1879) 

S.  12 — Conviction  under    Gambling 

Act  is  not  sufficient  for  disciplinary  ac- 
tion 352  (l)a 

SB.     12    and     13    —  Conviction  of 

pleader  for  intimidating  and  assaulting 
-woman  does  not  by  itself  amount  to 
•defect  in  character  and  is  not  sufficient 
for  suspending  him  from  practice 

352  (1)6 
Letters  Patent  (Rangoon) 

Cl,  12—  Plaintiff   not  applying  for 

leave  though  necessary — Defendant  sub- 
mitting to  Court's  jurisdiction  —  He 


Letters  Patent  (Rangoon) 

cannot  subsequently  object  to  Court's 
jurisdiction  61 

**  -  Cl.  13  -Finding  having  effect 
of  allowing  suit  to  proceed  is  not  a 
judgment  within  Cl.  13  :  Rti  g.  Civ. 
App.  -10.  153  of  1924,  Rang.  Civ. 
Misc.  No.  82  of  Ib2l  and  5  Rang, 
782=A.  l.R  lb28Kang.  20=105  I. 
C.  47  2,  Overruled  (FB)  416 

Limitation  Act  (9  of  1908) 

-  S.  4-  Where  the  time  for    filing   an 
appeal  expires  during   vacation  and    the 
appellant  applies  for  copies  on    the   day 
the  Court  re-opens,    an    appeal    hied    on 
the  day  next    after    the   issuing   of    the 
copies  is  within  time  96  (1) 

-  -  S.  5  —   Pleader    accepting   Court 
clerk's    abatement    that    application    for 
copy  cannot  be  accepted    until   deciee   is 
signed  —  Mistake  19    not    bona    fide    and 
time  cannot  be  excused  116b 
--  S.  12  —  Date  of  judgment  is  date   ot 
decree  —  Time  does  nob   stop    till    decree 
ia  actually  signed  116a 

-  S.  12-  Extension  of  time  —  Where 
the  time    for    filing     an    a^eil   expires 


during  vacation  -and  the  appellant  ap- 
plies for  copies  on  the  day  the  Court 
re  opens,  an  appeal  filed  on  the  day  next 
after  the  issuing  of  the  copies  is  within 
time  b6  (1) 

-  S.     14  —  Proceeding    contrary    to 
clearly  expressed  provision  of  law  is  not 
prosecuting  another  civil  proceeding    in 
good  faith  2y  la 

S  14  —  Claim  for  rent  allowed 
without  specific  issue  but  disallowed 
in  appeal  as  S.  12,  Rangoon  Rent  A^t, 
did  not  apply  —Whole  period  ol  suit  can 
be  deducted  in  fresh  suit  for  rent  5  ib 
--  S.  18  —  Mere  aut  of  fraud  is  not 
sufficient  —  It  must  bo  proved  that  a  per- 
son's title  or  right  had  been  kept  from 
his  knowledge  by  other  patty's  fraud  62 

-  S.  20  -Under    R.    20  debtor    must 
make  payment  oE  interest  definitely  as  in- 
terest to  start  fresh  period  of  limitation 

319 

-  S.  25—  Right    of    user   is    defeved 
when  suit  is    not   brought    within    two 
years  of  last  user  300a 

-.  -  Art.  120  —  Scope  —  It  cannot  be 
said  that  all  suits  irrespective  of  their 
nature,  which  a>-e  basel  on  an  award 
must  be  governed  by  Art.  L20  2H  <2) 

-  Arts.  1  12  and  lit—  In  suit    under 
Art.  142  burden  of  proof  lies    on    plain* 
tiff  and  in  suit  under  Art.  144  it  lies  on 
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defendants— Suit  for  possession  of  land 
— But  defendants  proved  to  be  owner  at 
one  time  Plaintiff  in  possession  for 
last  15  or  20  years  —  Plaintiff  claiming 
that  defendant  obtained  possession  from 
him  —Suit  falls  under  Art.  142  and  so 
if  defendant's  possession  is  not  proved 
bo  be  permissive,  plain  bill  must  provo 
that  he  was  in  possession  within  twelve 
years  of  suit  153 

Art.  162- Review  of    judgment  in 

Art.  162  refers  to  review  under  Civil 
P.  C.,  0.  47,  B.  1  22M 
Art.  162  —  Application  under  in- 
solvency jurisdiction  is  not  governed 
by  Art,  102  --  Presidency  Towns  insol- 
vency Act,  S.  8  (i)  229c 
Art.  173— Scope—  Art.  173  is  res- 
tricted to  applications  for  review  under 
Civil  P.  C.  22irf 
Art.  181 —  Application  for  execu- 
tion ma.de  beyond  time — Application  to 
be  regarded  as  application  lor  extension 
of  time  governed  by  Art.  181  30 \a 
Art.  182 — Applications  in  execu- 
tion need  not  necessarily  be  in  writing 
— Time  begins  Lo  run  riot  from  opening 
of  execution  proceedings  but  from  ap- 
plications or  sfceps-in-aid  of  execution 

lS2b 

Art.  182  (5)  —  Decree-holder  ap- 
plying Lo  Court  which  passed  decree  to 
issue  notice  to  judgment  debtor  who 
was  then  outsido  th.it  Court's  jurisdic- 
tion— Application  made  bona  fido  for 
executing  de^iee  —  Application  is  to  pio- 
per  Court  and  legal — It  ia  step-in-aid  of 
execution  95 
Lower  Burma  Town  and  Village 
Lands  Act 

SB,   29    and    34  —  K,     lessee   of 

Government  land,  transferring  lease  to 
N  by  registered  deed  -  N  nob  goLcmg  his 

name  entered  in  rolls  as   transferee  n,nd 
not     tailing    stops    to    obtain    possession 
and  further  allowing  document  of   lease 
to  remain  in    K's   possession    —  N  acfca 
negligently  and  K's  position    ag    ostensi- 
ble owner  must  bo  implied  from  his  neg- 
lect  and   it    being   N's   duty    to    see  to 
mutation    of   names    ho    cannot     throw 
blame  ou  registering  or  revenue   officers 
— K  then  surrendering  lease  of    land    to 
Government  and  instead    receiving    new 
leases  of  house  sites  into  which  part   of 
land    covered    by      original    lease    was 
divided    and  transferring  lease  of  one  of 
house  sites  to  M — In  suit  brought  by  ft 


Lower  Burma  Town  and  Village 
Lands  Act 

on  the  strength  of  transfer  of  original 
lease  for  possession  of  land,  M  is  en- 
titled to  rights  under  3.  41  333 

M 
Mahomedan  Law 

-  Marriage  —  If    there  is    evidence   of 
cohabitation  and  repute,    burden    is    on 
person  denying  marriage  to    prove    that 
it  did  not  take  place  341a 

-  Suit    for    restitution      of    conjugal 
rights  cannot  be  dismissed  on  mere  plea, 
of  non  payment  of  prompt  dower     1890 

-  Text  —  Dilloronce    in    opinion    bet- 
ween Abu  Hnnifa  and  Abu  Mahomed 

1896 

--  Heirs  in  possession  only  mortgaging 
deceased's  property  —  Debts  beneficial 
to  estate  —  Mortgage  would  bind  all 
heirs  107a 

--  Marriage  —  Burmese  Buddhist  wo- 
man cannot  marry  a  Shia  unless  con- 
verted to  Islam  350 

-  Marriage  —  Shia—  Muta  —  Period    of 
marriage  and  dower  must  be  specified  35fr 
Milicioua    Prosecution 

-  Trial  after     police    investigation  — 
Case  not    intentionally     false  —   Malice 
cannot   be  inferred  merely    from  infor- 
mant engaging  counsel  in  criminal    caso 
or  some  persons    telling  him     that    the 
person  complained   of  was  innocent     63 

Mortgage 

--  Sale  pioceeds  lying  in  Couit  — 
Mortgagees  cannot  get  interest  on  sale 
proceeds  1276 

Mortgagor  and  Mortgagee 

-  Mortggaor    transferring    mortgaged 
property  by  report    to  revenue  authori- 
ties o[  sale  —  No    registered    conveyance 
—  Mortgagee    can    successfully    defend 
suit  for  redemption  280  a 

-  English  cases  are   not    good    guides 
in  mortgage  suits  7la 

Motor  Vehicles  Act  (8  of  1914) 

-  S.  5  —  Roud  sufficient  for   four   cars 
to  pass  abreast  —  Two  GUIS  going  in    one- 
direction  at  15  miles  an    hour  —  Another 
car  coming    from    opposite   direction  — 
Person  driving  baby  car  at  25   miles  per 
hour  passing  the  two  cars  -  He  is   not 
guilty  of  rash  or  negligent  driving 

14  (l)o. 


Opium  Act  (1  of 

1  -  S.  9  (c)  —  Knowledge  and  control  of 
opium  must  be  conclusively  prod       121 
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Part  Performance 

-  N  Buddhist,    few    days    before   his 
<ieath  telling  his  children  by  first;  wife  to 
-give  K  his  second  wife  certain    property 
in  lieu    of  her    share  —  R    consenting    to 
this  and    accepting  it  few  days  after   N's 
death—  Property  little  more  than   nomi- 
nal consideration  —  No   specific    perform- 
ance of  such  contract  can  be  ordered  and 
doctrinfe  of  part    performance  also  is   in- 
applicable  and  K  is   not  bound    by  such 
contract  335<z 
--  Docfcrino  of  part  performance  hi*  no 
application  in  the  ca.se  of  donee  316 
----  Possession    under   oral    contract    oi 
sale—  No  registered    deed  —  Such    po^se^- 
aion  is  good  defence  to  suit  for  possession 

239<x 

-  If  Burmese  Buddhist  directs    one  ot 
coheirs  to  discharge  his  liabilities  which 
are  a  great    deal  less   than    value    of  his 
property,  transaction  is  to  be  regarded  as 
gift  of  excess    of  property  over    debt  and 
principal   of  part    performance    does  not 
apply  to  such  case  272a 

-  Contract  of    sale—  Specific   perform- 
ance barred  by  limitation  —Still  delivery 
given  under  oral  agreement  on    payment 
of  price   is  valid  defence  to    suit  for  pos- 
session by  vendor  251 

-  Invalid  agreement  —  Where    there  is 
no  valid  and   binding  agreement,   princi- 
ples of    part  performance  are  of   no  avail 


Penal  Code  (45  of  1860) 

-  S.    40  —  Scope  —  (Per    Baguley.,    J. 
In  the  order  of  reference).  —  S.  40   refers 
to  the   definition  of   the   word    "offence'i 
and  it  in    no  way  refers    to  the    punish- 
ment of  the  offence  (FB)  203d 
--  S.    109—  (Per    Baqiiley,  J.   In   the 
order  of  reference.)  —  Court  is   not   justi- 
fied   in  saying    that  words    'punishment 
provided    for  offence'    in    S.    109    mean 
punishment    for    offence  either    in  Penal 
Code  or  in   some  special   or  local    law  — 
Interpretation  of  Statutes        (FB)  203c 

-  S.  109—  Burma  Rural  Self-Govern- 
ment    Act   (L921),   S.    12—  Abetmont    of 
breach  of  bye-laws  in  not   offence  under 
Penal  Code,  S,  109  75 

"  S.  114-  -Person  punishable  under 
particular  section  of  Code  read  with 
S.  114  is  punishable  as  vprincipal  and  is 
guilty  of  substantive  offence  (FB)  203a 
S.  114—  If  person  is  convicted  of 
offence  under  particular  section  of  Code 
read  with  S.  114  and  if  that  offence  ren- 


Pen*!  Code 

ders  him  liable  to  whipping  in  lieu  of  or 
in  addition  to  other  punishment  either 
under  Whipping  Act  or  Burma  (Amend- 
ment) Act  18  of  1927,  he  is  so  punishable 

(FB)  2036 

S.     227    and     Burma     Act    (3     of 

1928),  S.  2  — Magistrate  sentencing  per- 
son, convicted  under  S.  k227,  I  P.  C.,  and 
S  2,  Burma,  Act,  for  period  in  excess  of 
his  powers— Such  sentence  is  illegal  279 
SI  227— In  case  under  S.  227  con- 
viction of  accused,  its  date  of  sentence 
and  fact  that  accused  was  granted  remis- 
sion of  punishment  and  the  conditions  on 
which  remission  was  granted  must  be 
proved  by  documentary  evidence  27 8a 

Ss.    421    and    42 1  —  Magistrate's 

jurisdiction  is  not  taken  away  by  Preai- 
deny  Towns  Insolvency  Act  14(2)a 

* S,  480  -Ingredients   enunciated — 

Prosecution  need  not  prove  intent  to  de- 
fraud— But  accused  proving  want  of  such 
intention  is  entitled  to  acquittal  332a 

* Ss.    480    and    482— Evon    trader 

with  some  claim  to  mark  cannot  adopt  it 
if  it  causes  infringement  of  other's  mark 
— Actual  physical  resemblance  not  sole 
consideration — It  mark  boars  particular 
name  in  market,  another  mark  bearing 
samo  name  cannot  bo  used  322/ 
*  - — S.  482 — Test  for  detei  mining  in- 
fringement of  trade-mark — No  person 
shown  to  be  misled  Prominent  and  sub- 
stantial portion  of  both  marks  not  same 
— Trade-marks  called  by  same  name  by 
some  only — No  offence  held  to  be  com- 
mitted 345a 
S.  482 — Intent  to  defraud  is  neces- 
sary ingredient— Intention  is  presumed 
when  trade-mark  false — Burden  of  prov- 
ing absence  of  intention  is  upon  accused 
—Burden  whether  discharged  depends  up- 
on consideration  of  whole  evidence  J45& 

S     482  —  Person    not   necessarily 

manui'actuier  acquiring  rights  in  respect 
of  the  mirk  can  prosecute  322c 

S.   482 — Corporate    body    may    be 

prosecuted  322d 
S.  482 -Want  of    proof    that    pur- 
chasers  were   deceived    does   not.   prove 
\vant  of    intention    to  defraud — State  of 
mind  of  accused  should  bo  established  to 
discharge  onus  of  proving  want  of  inten- 
tion to  defraud  3220 
Practice 

New  plea— Case   not  set   up  in    the 

lower    Courts   cannot   ordinarily    be   al- 
lowed to  be  raised  in  second  appeal  34 It 
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Precedents  —  Stare  decisis  —  The 

principle  ol  sbare  decisis  has  far  leas  ap- 
plicability to  the  liiw  of  procedure  than 
to  that  of  substantive  law  (FB)  4la 

Presidency  Towns  Insolvency    Act 

(3  of  1909) 

-S  8  1)-S.  8(1)  gives  Court  un- 
limited power  to  review,  leacind  or  vary 
and  S.  90  (L)  cannot  act  fco  limit  it  229a 
S.  8  (1) — Application  under  Insol- 
vency jurisdiction  is  not  governed  by 
Limitation  Act,  Art.  162  229c 

SB.    9  (e)    and     12    (1)  (c)—  Under 

S.  9  (e)  act  of  insolvency  becomes  com- 
plete at  conclusion  of  21  days  and  appli- 
cation to  get  person  adjudicated  insolvent 
must  be  made  within  three  months  from 
conclusion  of  21  days  313 

S.    17 — Unless  Official   Assignee    is 

party  to  suit  decreeing  hen  on  estate  of 
insolvent,  he  is  not  bound  by  it  229/ 

S.    1?,  Proviso — Poison  by    agieo- 

ment  with  his  creditors  authorizing  them 
to  withdiaw  money  to  his  credit  — He 
adjudicated  insolvent  arid  on  next  day 
creditors  suing  him  on  stiength  of  agiee- 
ment  to  have  lion  on  money  to  insolvents 
credit  and  obtaining  deciee — Suit  insti- 
tuted without  leave  of  Court — Leave 
being  necessary  decree  obtained  is  not 
binding  on  Official  Assignee  01  estate  of 
insolvent  229  e 
* S.  52 — Insured  goods  with  com- 
mission agent — Goods  destroyed — Agent 
becoming  insolvent  —  Insurance  money 
recoveied  by  Official  Assignee  can  be 
followed  (cf  5  Rang.  73,  A.  I.  R.  1927 
Ranq.  HO-/M)  59 
S.  S'S — Person  claiming  to  be  secu- 
red ci editor  must  prove  good  faith  and 
consideration  60a 

*  — S.    56   (I)  Charge    on    estate    few 
days  prior  fco  insolvency  if  created  in  duo 
course  of  business  is  not  fraudulent  229i 
S,  90  (1)— S.  8  (I)    gives  Court    un- 
limited power  to  roviow,   leacind  or  vary 
and  3.  90(1)  cannot  limit  it  229a 

Probate  and  Administration  Act  (5 
of  1881) 

S.    90  -Letters    of    Administration 

issued  under  Probate  and  Administration 
Act  where  they  should  have  been  issued 
under    Succession  Act         Administrator 
moitgaging  property  without  Court's  per- 
poission  —Letters  must  be  taken    to  give 
the  powers  that  they  appear  to  give  upon 


Probate  and  Administration  Act 

their  face  until  revoked  or  altered — 
Mortgage  would  not  bind  heirs  50 

S.    90  (3)  (a)— Permission    to   sell 

propei  ty  does  not  ipso  facto  mean  per- 
mission to  mortgage  56 
Provident  Funds  Act  (19  of  1925) 
#  —  S  5 — Nomination  prohibited  by 
personal  law  is  valid — Such  nomination, 
though  made  before  the  Act  of  1925,  and 
though  no  fresh  nomination  was  made 
after  that  Act  is  validated  by  S.  5  54 
Provincial  Insolvency  Act  (5  of 

1920) 

* S.    16 — Original    petition   validly 

presented  —  Petitioner  not  proceeding 
with  due  diligence— Court  can  substitute 
in  his  place  other  creditors  as  petitioners 
during  pendency  of  insolvency  proceed- 
ings and  they  will  take  place  of  original 
petitioner  ab  initio— No  fresh  act  ot  in- 
solvency is  necessary  291 
S.  21— Insolvency  proceedings  pend- 
ing-Deposit by  debtor— Petitioning  cre- 
ditor is  not  entitled  to  withdraw  it 
during  continuance  of  proceedings  338 
S.  41  — Proceedings  do  not  neces- 
sarily end  .  1686 
S.  54 — Move&bles  sold  to  one  cre- 
ditor in  preference  to  another—  Others 
not  injuriously  affected  Sale  cannot  be 
set  aside  except  under  S  54  110 
S  56  [2)  (b)— Receiver  is  not  enti- 
tled to  commission  on  leahzation  by  sale 
of  mortgage  monoy  168c 

S.  61 — Discharge  of  insolvent    does 

nob  affect  Court's  power  of  distributing 
assets  168a 

Provincial  Small  Cause  Courts  Act 

(9  of  1887) 

Art  4— Growing  palm  tree  is  im- 
movable property  200 

R 
Railways  Act  (9  of  1890) 

* S.    113 — Application    undei     Sub- 

S,  4  is  not  a  criminal  prosecution  -  Court 
has  no  powr  to  fino  or  to  order  imprison- 
ment  in  default  11(1! 

Rangoon  City   Municipal  Act  (Bur- 
ma  6of  1S22) 

S.   80  —Principle    of   valuation    of 

hereditament  iu  its  hypothetical  value  tc 
any  hypothetical  tenant  92 

S.  1    2-— Mortgage    not    notified     tc 

corporation  -Property  sold  for  default 
in  payment  of  property  tax — Purchasei 
even  after  institution  of  suit  on  mort- 
gage gets  it  free  from  mortgage— Lie 
pendens  docs  not  apply  17S 
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Rangoon  City  Municipal  Act 

S.  214— Offence  under  S.  125  though 

continuing  one  if  committed  for  more 
than  six  months,  8.  214  applies  1?2 

Rangoon    High    Court    Rules    and 

Order 

Rr.  258, 259  and  261— Neither  pro 

visions  of  O.  21,  Civil  P.C.,nor  procedure 
on  original  side  of  Rangoon  High  Court 
contemplate  highest  bid  of  auction  sale 
to  he  accepted  by  Judge  31  Ic 

Rangoon  Rent  Act  (1  of  1922) 

S.  19  (1)— Standard    rent   not  fixed 

—Collateral  agreement  to  pay  fixed  rent 
is  not  covered  by  the  Act  55d 

Rangoon   Small  Cause   Courts   Act 

(7  of  1920) 

S.  14  (c) — So   long    as  act    done  by 

bailiff  is  done  under  or  by  virtue  of 
order  of  Court  it  is  done  in  puisuance 
thereof  though  it  is  not  in  strict  con- 
formity of  such  order  1 906 
- —  S.  35  Applicability— S.  35  does 
not  apply  where  the  charge  levelled 
against  the  bailiff  is  that  ho  caused  loss 
by  neglecting  to  satisfy  himself  regard- 
ing the  sufficiency  of  the  security  oflered 

ISOa 
Registration  Act  (16  of  1908) 

S.    2—  Landlord's    letter    to   tenant 

intorming  him  "As  long  as  you  occupy 
room  we  shall  not  ask  you  to  vacate  it  " 
doos  not  amount  to  lease  ar  agreement 
to  lease  and  is  exempt  from  registration 

164 

S.  17(2)  (v)-  Landlord's  letter  to  te- 
nant informing  him  "As  long  as  you  oc- 
cupy room  we  shall  not  ask  you  to  va- 
cate it"  does  noL  amount  to  lease  or 
agieement  to  lease  and  is  exempt  from 
registration  164 

Ss.21  and  22 — Mortgagee  not  giving 

proper  description  of  proper  lies  situate 
in  Rangoon  in  accordance  with  provi- 
sions of  Ss.  21  and  22 — Properties  not 
pioperly  indexed  in  Registration  office — 
Subsequent  purchaser  making  ordinary 
search  but  not  discovering  mortgage 
As  failure  to  make  proper  entry  in  index 
was  due  to  negligence  of  mortgagee,  sub- 
sequent purchaser  would  be  preferred  to 
him  117a 

S.  22  (1) — Description    of    property 

given  in  mortgage  deed  nob  in  com- 
pliance with  terms  ol  83.  21  and  22  but 
from  careful  study  of  document  property 
could  be  identified — Document  is  not 
disentitled  for  registration  1176 
Ss.  49  and  17 — Contract  for  sale 


Registration  Act 

unregistered — S.  49  does  not  preclude  it 
from  being  given  in  evidence  to  prove- 
terms  of  contract  293tf 

S.  49 — Suit    for    redemption   must 

fail  if  mortgage  cannot  be  proved  being 
unregistered  179a 

S.  57   (5)— S.  57,   Registration    Act 

only  shows  that  when  secondary  evi- 
dence has  in  any  way  been  introduced  a& 
by  loss  of  original  document  copy  certi- 
fied by  Registrar  is  admissible  to  prove 
contents  of  original  277 

Religious  Endowments 

Intention  of  scheme  framed  by  Chief 

Court  of  Lower  Burma  -in  Civil  Miscel- 
laneous Case  No.  IBb'  of  1919  indicated 

22lfr 

Unless  thoio  is  cogent  reason  to  con- 
trary, person  having  supporl  from  majo- 
rity of  community  ought  to  be  appointed 
as  trustee  for  Parsi  Fire  Temple  in  pre- 
ference to  one  having  no  such  support 
and  fact  that  trustees  ought  not  to  be 
related  to  each  other  is  not  su  flic  lent  to 
disregard  such  wishes  221c 

Shwe  Dagon  Pagoda     Under  scheme- 

framed  by  late  Court  of  Recorder  of  Ran- 
goon in  Civil  Regular  Suit  No.  139  of 
1884  property  within  precincts  of  Pagoda, 
grant  is  vested  in  trustees  and  they  have 
sole  right  to  repair  buildings  such  as 
Zayats  214 

S 
Specific  Relief  Act,  (1  of  1877) 

S.    9 — Suit     under —  Order    under 

S.  145,  Criminal  P.  C.,  is  no  bar  21a 

S.  27 — Specific   poifoimance  can  be 

asked  against  legal  representative  in  res- 
peoL  of  contract  for  purchase  of  immov- 
able property  27  4a 

S.  27  (b)  — Scopo — The   words    "any 

other  person  claiming  under  him  by  a 
title  arising  subsequently  to  the  con- 
tract," include  the  heirs  and  logal  repre- 
sentatives of  a  deceased  party  Lo  a  con- 
tract 274fr 
—  S,  27  (b)  -Landlord  and  Tenant  — 
Third  person  taking  produce  from  tenant 
with  lull  notice  of  landlord's  claim 
against  him  under  Specific  Relief  Act, 
S.  27  (b)  936 

S.  28— N  Buddist,   few  days  before 

his  death  'telling  his  children  by  first 
wife  to  givo  K.  his  second  wife  certain 
property  in  lieu  of  her  share— A'  consen- 
ting to  this  and  accepting  it  few  days 
after  N's  death — Property  little  more- 
than  nominal  -consideration — No  specific 
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Specific  Relief  Act 

performance  of  such  contract  can  be 
ordered  and  doctrine  of  part  performance 
also  is  inapplicable  and  K  is  nob  bound 
by  such  contract  335a 

S.     28 -Agreement     by     Buddhist 

(Burmese)  husband  bo  convey  land  jointly 
belonging  bo  him  and  his  wife  -  Consent 
of  wife  nob  obtained- Claim  for  specific 
performance  cannot  succeed  285b 

S.  42— After   applying  for  removal 

of  attachment,  O.  21,  E.  63,  Civil  P.  C., 
applies  for  declaratory  suit  and  not 
Specific  Belief  Act,  S.  42  104 

Stamp  Act,  (2  of  1899) 

S.  12(10-b)   and(2)-One    of    two 

anna  stamps  on  promissory  note  uncan- 
celled — Such  note  under  S  12  (2)  is  un- 
stamped so  1'ar  uncancelled  stamp  is  con- 
cerned 27  Oa 
* S.  36 — Iribullicientiy  stamped  pro- 
missory note  admitted  by  trial  Court — 
Admissibility  oi  I  he  document  cannot  be 
questioned  in  appeal  9 
Success  on  Act  (10  of  1865) 

S.  269— Letters    of    Administration 

issued  under  Probate  and  Administration 
Act  wheie  they  should  have  been  issued 
under  Succession  Act  —  Administrator 
mortgaging  property  without  the  Court's 
permission — L  etters  must  be  taken  to 
give  the  powers  that  they  appear  to  give 
upon  their  face  until  revoked  or  altered 
— Mortgage  would  not  bind  heir  Sa 

(3b  of  1925) 

* S.  218— Member   of  joint    Hindu 

family  is  not  as  such  entitled  under 
S.  218  to  administration  of  estate  of  its 
deceased  member — 8.  250  has  no  appli- 
cation b9 

S.    250 — Member     of    joint    Hindu 

family  is  not  as  such  entitled  under 
8.  218  to  administration  of  estate  of  its 
deceased  member  8.  250  has  no  applica- 
tion 99 

Ss.  2S9  and  292  -Orders  passed  by 

District  Judge  under  Succession  Act  (e.g. 
one  under  8.  292)  are  appealable  109 
Suits  Valuation  Act  (7  of  1887) 

S.     8— Partition     Ruit  —  Plaintiffs1 

share  determines  jurisdiction  and  Court- 
fee  2ll<z 

S.  11    (2)-Scope- Under    8.11    (2) 

even  if  objection  to  jurisdiction  was 
taken  at  an  early  stage  in  the  trial 
Court,  the  apiellate  Court  is  required  to 
dispose  of  the  appeal  as  if  there  had  been 
no  deJect  of  jurisdiction,  unless  it  is 
satisfied  that  the  over-valuation  or  under 


Suits  Valuation  Act 

valuation  has  prejudicially  affected  the 
disposal  of  the  suit  or  appeal  on  its 
merits.  228o 

T 
Tort 

*  — Trespass — Unskilled  minor  driving 
car  with  driver's  permission — Car  being 
damaged    due  to   accident — Minor's    un- 
skilful    driving     is     not     trespass     nor 
amounts  to  negligence  76a 

*  -  Minor    driving    car    with   lack  of 
skill — It  does  nob  itself  amount  to  tort 

766 
Trade-mark 

—  Trade  mark  cannot  be  registered 
but  may  be  acquired  by  user  322ft 

Transfer    of    Property     Act    (4    of 

1882) 

* S.  3 — Right    to  get  lease   executed 

is  moveiihle  property — Lessee  becoming 
self-constituted  trustee  -Trust  is  valid 

184c 

S.  3 — In    Burma    failure  to    search 

register  warrants  imputing  notice  to 
transJeree  of  prior  mortgage  34 

**  —  S.  6  (h)  (3)— Buddhist  monk 
may  be  a  transferee  (FB)  354c 

* S.  10 — Person    executing   deed    of 

gift— On  same  day  donee  executing  an- 
other registered  deed  agreeing  not  to 
transfer  the  property  without  donor's 
consent  and  in  case  he  did  vSO  ho  would 
return  property  to  donor — The  case 
comes  within  the  provisions  of  S.  126 
and  such  agreement  does  not  contravene 
provisions  of  S.  10  226 

— S.  41 — K,  lessee  of  Government 
land,  transferring  lease  to  N  by  regis- 
tered deed  —  N  not  getting  his  name  en- 
tered in  rolls  as  transferee  and  not 
taking  steps  to  obtain  possession  and 
further  allowing  document  of  lease  to 
remain  in  K's  possession — N  acts  negli- 
gently and  K's  position  as  ostensible 
owner  must  be  implied  from  his  neglect 
and  it  being  N's  duty  to  see  to  mutation 
of  name?  he  cannot  throw  blame  on 
registering  or  revenue  officers — K  then 
surrendering  leise  of  land  to  Govern- 
ment and  instead  receiving  new  leases 
of  house  sites  into  which  part  of  land 
covered  by  original  leaso  was  divided 
and  transferring  lease  of  one  of  house 
sites  to  M — In  suit  brought  by  N  on 
the  strengh  of  transfer  of  original  lease 
for  possession  of  house  site,  if  M  looks 
merely  at  lease "  issued  by  Government; 
and  at  his  trans  Ferrer's  possession  of 
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Transfer  of  Properly  Act 

land,  M  is  entitled  to  rights  under  8.  41 

333 

S.  41 — Mortgagee  not  giving  proper 

^description  of  properties  situate  in 
Rangoon  in  accordance  with  provisions 
.of  Ss.  21  and  22  —  Properties  not  pro- 
perly indexed  in  registration  office — 
Subsequent  purchaser  making  ordinary 
search  but  not  discovering  mortgage — 
As  failurfc  to  make  proper  entry  in  index 
was  due  to  negligence  of  mortgagee,  sub- 
sequent purchaser  would  be  preferred  to 
him  117a 

S.  41 — Burmese    husband   and  wife 

•mortgaging  ]omt  property  by  registered 
deed — Husband. sentenced  to  transporta- 
tion—Within one  month  of  his  depar- 
ture wife  alone  selling  property  for 
inadequate  consideration — Vendee  on  his 
part  mortgaging  ib  to  S — Husband  on 
his  return  getting  possession — S  suing 
and  -having  in  execution  himself  pur- 
chased it  taking  out  delivery  warrant 
against  husband  —  Husband  bringing 
present  suit  —  S  was  not  transferee 
without  rfobice  and  there  was  no  estop- 
pel against  husband  1126 
S.  52  —  Mortgage  not  notified  to 
corporation — Properly  sold  for  default 
in  payment  of  property  tax — Purchaser 
even  after  institution  of  suit  on  mort- 
gage gets  it  free  from  mortgage — Lis 
.tendons  does  not  apply  175 

S.  53 — Moveables    sold  to   one  cre- 

•ditor  in  preference  to  another—Others 
not  injuriously  affected — Sale  cannot  be 
sot  aside  except  under  S.  54  Provincial 
Insolvency  Act  110 
S.  54 — Possession  under  oral  con- 
tract of  sale— No  registered  deed  -  Such 
possession  is  good  defence  to  suit  for 
possession  293a 

S.     54  —  Mortgagor     transferring 

mortgaged  property  by  report  to  revenue 
authorities  of  sale — No  registered  con- 
veyance —  Mortgagee  can  successfully 
•defend  suit  for  redemption — Part  per- 
formance 280a 

S.   54 — Scope  — Sale    of    immovable 

property  of  less  than  Ba.  100  effected  by 
•deed  -Deed  must  be  registered  and  if  it 
is  not  registered  no  legal  title  passes 
-under  it  259 

S.   54— Contract    of    sale — Specific 

performance  barred  by  limitation—Still 
delivery  given  under  oral  agreement  on 
payment  of  price  is  valid  defence  to 
£uit  for  possession  by  vendor  251 


Transfer  of  Properly  Act 

SB.  59  and  60— Suit  for  redemp- 
tion must  fail  if  mortgage  cannot  be 
proved  being  unregistered  179ft 

* S.  59— Title-deeds  already  in  ere- 

ditor's  possession  continuing  to  be  held 
as  security  for  further  loan — Equitable 
mortgage  is  created  by  constructive 
delivery  1076 

S.  59  —  5  holding    two    plots    with 

building  thereon  by  sale-deed  and  also 
possessing  lease-deeds  under  which  big 
vendor  held  thoso  plots— S  depositing 
sale-deed  and  one  lease-deed  with  A  with 
intention  to  create  mortgage  thereon  and 
subsequently  other  lease-deed  with  II — 
Lease-deeds  bearing  endorsements  show- 
ing sale  of  the  property — Mortgage  of 
whole  property  was  created  in  A's  favour 
— B  cannot  get  priority  over  A  merely 
because  A  did  not  insist  on  obtaining 
other  lease-deed  65 

* S.  69 — Clauses    in    mortgage-deed 

giving  mortgagee  power  to  sell  on  certain 
amount  of  interest  falling  in  arrears  but 
not  power  to  claim  repayment  of  princi- 
pal on  such  default — No  suit  on  mort- 
gage can  lie  until  debt  is  repayable  716 

S.    76 — Liability    of    usufructuary 

mortgagee  to  account  for  inesne  profit? 
arises  only  when  money  is  actually  ten- 
dered to  him  271 

S.    78  —  Scope — Puisne    mortgage 

must  prove  that  the  prior  mortgagee  was 
guilty  of  fraud  or  gross  negligence 

29Sb 

S.  78—5  holding    two    plots    with 

building  thereon  by  sale-deed  and  also 
possessing  lease-deeds  under  which  hia 
vendor  held  those  plots — S  depositing 
sale-deed  and  one  lease-deed  with  A  with 
intention  to  create  mortgage  thereon  and 
subsequently  other  lease-deed  with  B — 
Lease-deeds  bearing  endorsements  show- 
ing sale  of  the  property — Mortgage  of 
whole  property  was  croilod  in  A's  favour 
— B  cannot  get  priority  over  A  merely 
because  A  did  not  get  insist  on  obtain- 
ing other  lease-deed  65 

S.    84 — Liability    of    usufructuary 

mortgagee  to  account  for  mesne  profit? 
arises  only  when  money  is  actually  ten- 
dered to  him  271 
—  S.  101 — Sum  advanced  on  first 
mortgage  included  in  consideration  of 
second  charge  created  by  first  mortgage 
is  available  against  intermediate  mort- 
gagee 298a 
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Transfer  of  Property  Act 

S.  123 -Doctrine  of  part  perfor- 
mance has  no  application  in  the  case  of 
donee  316 

* S.  126 — Person   executing  deed  of 

gilt— On  same  day  donee  executing  ano- 
ther registered  deed  agreeing  not  to 
transfer  the  property  without  donor's 
consent  and  in  case  he  did  so  he  would 
return  property  to  donor — The  case 
comes  within  the  provisions  of  S.  126 
and  such  agreement  does  not  contravene 
provisions  of  S.  10  226 
S.  130 — Scope — Transfers  of  actio- 
nable claim,  whether  outright  transfers 
or  by  way  of  security  are  governed  by 
8.  130  318a 


Transfer  of  Property  Act 

S,  130— Debtor  by  letter  authoriz- 
ing his  creditor  to  draw  money  due  to* 
him  (debtor)  and  depositing  securities- 
with  him  (creditor)  — No  charge  or  lien 
on  money  is  created  3186 
Trusts  Act  (2  of  1882) 

* Ss.  5  and   6— Eight  to    get  lease 

executed  is  moveable  property— Lessee- 
becoming  self- constituted  trustee — Trust' 
is  valid  184o 

W 

Whipping  (Burma  Amendment)  Act 
(8  of  1927) 

Substitution    of    thirty  stripes    for 

three  months,  rigorous  imprisonment  is 
enhancement  (FB)  177' 
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PRATT,  Offg.  C.  J.,  CCJNLIFFE  AND 

OBMISTON,  JJ. 
Commissioner  of  Income-tax,  Burma. 

v. 

Phra  Phraison  Salarak — Assessee. 
Civil  Reference  No.  2  of  1928,    Decided 
on  20th  June  1928. 

#  $  Income  Tax  Act,  S.  4— Remuneration 
by  Foreign  Government  paid  to  its  servant 
for  work  done  in  British  India  is  not  income 
accruing  or  arising  in  British  India. 

Remuneration,  nob  in  the  nature  of  com- 
mission, paid  inSin.m3S3  territory  by  ths  Sia- 
mese Government  to  the  credit  of  a  Siiimeso 
Officer,  who  collects  in  British  India  royalties 
on  timber  extracted  from  Siamese  forests  and 
floated  down  to  British  India,  is  not  income 
accruing  or  arising  in  British  India  within  tho 
meaning  of  S.  4:  A  I.  R.  1925  Cat.  34  and 
.4.  /.  R.  1921  Bom.  159,  Con?.:  Commissionfr 
of  Taxation  of  Kirk,  (1900)  A.  C.  588;  43  Mad. 
75;  and  A.I.R.  1926  Ring.  97  (F.B.);  Dist.\  A. 
I.  R.  1923  Mad.  574  (F.J3.);  A.  I.  R.  1923  Lali. 
14;  and  A.  1.  R.  1925  Pa'.  281;  R*f.  .  [P  4  C  1] 

K.  Eggar—ior  the  Crown. 

Daniel — for  Assessee. 

Ormiston,  J. — This  is  a  reference 
under  S.  66  (2),  Income-tax  Act,  1922, 
on  the  application  of  one  Phra  Phraison 
Salarak,  a  forest  officer  in  the  service  of 
the  Siamese  Government,  stationed  at 
Moulmein,  where  he  collects  the  royalty 
on  timber,  extracted  from  forests  in  Sia- 
mese territory,  whence  it  is  floated  down 
streams,  the  earlier  of  whose  courses  is 
in  tfiat  territory.  For  his  services  he 
receives  remuneration  which  is  paid  to 
his  credit  in  Bangkok.  He  was  assessed 
to  income-tax  under  the  head  of  "salary" 
for  the  year  1927-28  in  respect  of  the 
total  amount  so  paid  to  his  credit  and  of 
the  value  of  the  rent  free  quarters  enjoyed 
x  1929  R/l  &  2 


by  him.  He  appealed  against  the  assess- 
ment on  the  grounds,  first,  that  the 
salary  paid  to  him  was  not  salary"  for 
the  purposes  of  S.  7  of  the  Act,  and 
secondly,  that  it  was  not  liable  to  assess- 
ment as  it  did  not  arise  or  accrue  in 
British  India.  The  Assistant  Commis- 
sioner decided  the  appeal  against  him  on 
both  points,  whereupon  he  asked  the 
Commissioner  to  refer  to  the  Court  the 
following  questions:. 

(1)  That   the    income    is    not    salary 
within  the  meaning  of  S.  7  (l)  of  the  Act, 
since  the  Siamese  Goverament  cannot    be 
regarded  as  the  "Government  or  as  a  pub- 
lic body  or  association  or    a    private   em- 
ployer." 

(2)  That,  in  any    case,    whatever  may 
be  the  classification  of  the  income  for   the 
purposes  of  S.  6,  such  incoms   cannot    be 
said  to  "accrue  or  arise  in  British  India" 
within  the  meaning  of  S.  4  of  the  Act. 

Tho  Commissioner  was  of  tho  opinion 
that  the  remuneration  of  the  applicant 
CDuld  not  be  classified  as  "salaries,"  and, 
therefore,  referred  only  the  second  ques- 
tion 

By  S.  4  (l),  save  'as  thereinafter  pro- 
vided the  Act  is  to  apply  to  all  income 
profits  or  gains,  described  or  comprised 
in  S.  6,  from  whatever  source  derived, 
accruing  or  arising,  or  receive:!  in  British 
India,  or  deemed  under  the  provisions  of 
of  the  Act  to  accrue,  arise,  or  to  be  re- 
ceived in  British  India.  Under  S.  6, 
save  as  otherwise  provided  by  the  Act, 
six  heads  of  income,  profits  and  giins  are 
to  be  chargeable  to  inconi3-tax.  The  first 
of  these  heads  is  "salaries"  and  the  sixth 
is  "other  sources."  The  Commissioner 
having  held  that  the  remuneration  in 
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question  cannot  be  classified  under  the 
first  head,  classified  it  under  the  sixth 
head 

The  question  is  as  to  \vhether  the  re- 
numeration  "accrues,  or  arises"  in  British 
India  The  Commissioner  is  of  the  opi- 
nion that  the  remuneration  accrues  or 
urises  in  the  place  where  the  work  is 
done  in  respect  of  which  the  remunera- 
tion is  given,  and  that  consequently,  the 
work  having  been  done  in  British  India, 
the  remuneration  is  attracted  by  S  6  The 
Government  Advocate  has  supported  this 
view  The  expression  is  not  dofind  in  the 
Act,  and  no  authority  directly  bearing  on 
the  point  now  to  be  decided  has  been 
quoted  Reference,  however,  hag  been 
made  to  a,  number  of  authorities  where  the 
expression  has  been  discussed,  and  it  is 
suggested  that  as  a  result  ib  should  be 
interpreted  as  meaning  "earned  in"  or 
"derived  from 

In  Board  of  Reienue,  Madras  v. 
Ramanadhan  Chetty  (l),  it  was  held 
under  S  3  (l)  of  the  Act  of  191H,  the 
wording  of  which  is  similar  to  that  of 
S  4  (l)  of  the  present  Act,  that  a  resi- 
dent in  British  India  is  not  liable  to  tax 
in  respect  of  the'  income  of  a  business 
carrier!  on  outside  British  India,  where 
such  income  is  not  remitted  to  British 
India  The  ciisc  itself  is  nob  m  point, 
and  the  onlv  passage  m  the  report  to 
which  the  Government  Advocate  has 
directed  attention  are  a  discussion  by 
Abdur  lUhim,  Otfg  C  J  ,  (on  p  82)  on  a 
possible  difference  between  the  phrases 
accrues  and  arises"  and  "accrues  or 
arises,"  and  quotations  by  Old  field,  J., 
(on  pp  R4  and  P5)  from  dictionaries  as  to 
the  meaning  of  the  word  "nccrue  "  From 
these  it  appears  that  the  primary  mean- 
ings are  '  to  arise  or  spring  as  a  natural 
growth  or  result,"  "to  come  by  way  of 
increase"  and  '  to  grow  or  arise";  while 
us  secondary  meanings  it  has  "to  become 
a  present  and  enforceable  right,"  and  "to 
become  a  present  right  of  demand  " 

Seshagiri  Ayvar,  J  ,  (at  pp.  90  and  9l) 
•quotes  some  further  definitions.  In 
Murray's  Oxford  Dictionary  the  words 
""accrue"  and  "arise"  are  regarded  as 
synonymous  In  the  Century  Dictionary 
the  word  "accrue"  is  defined  to  mean  "to 
become  a  present  or  enforceable  right  to 
demand  "  Stroud  defines  "arising  in  the 

(1)  [1919]  43  Mad.  75-37  M.  L.  J.  663=10 
M.  L.  W.  570—53  I.  C  97G=(1919)  M.  W. 
N.  820  (F,B  ). 


United    Kingdom"    as    "coming    into  the 
person's  hands  in  the  United  Kingdom." 
In  Be  Rogers  Pyatt  Shellac    &   Co    v. 
Secretary  of  State  (2),  Mukerji,  J  ,  after 
discussing    theoretical    distinctions     bet- 
ween "accruing"  and  "arising"    ariives  afc 
the  conclusion  that  the  words  denote   the 
same  idea  or  ideas  very  similar,  and   that 
both   words  are  used  in  contradistinction 
to  the  word  '  receive"  and  indicate  a  right 
to  receive      They   represent,    he   says,   ;i 
stage  anterior  to  the  point  of    time    when 
the  income   becomes    receivable  and   con- 
note ad  character  of  fche    income    which  is 
more  or  less  inchoate.     Those   definitions 
do   not    support  the    view    that    income 
accrues  or  arises  in   a  particular    country 
by    reason    of     the      fact      that      it      is 
earned"  in  that  country   On  the  contrary 
they  go  to    show    that    income    "accrues" 
and  "arises"  in  the  country    where    there 
is  a  right   to  demand    piyment   of    it,    or 
where,  m  fact,  it  is  piid      In  the  case  re- 
ferred the  applicant  is  a  Siamese  Govern- 
ment   servant  and    there    is    nothing    to 
indicate  that  he  has    a    right   to    demand 
payment  of  his  income  in  Moulmem,  and, 
according  to  the  case,  it    is  actually   paid 
in  Bangkok 

Commissioner  of  Taxation  v  Kirk  (3) 
was  a  decision  of  the  Privy  Council  on  a 
New  South  W.iles  Act  which  imposed  in- 
come-tax on  incomes  inter  alia- 

"(l)  accruing  or  arising  bo  any  person  whore- 
sover  residing  fiom  any  profession,  tr.ide,  em- 
ployment or  vocation  carried  on  in  New 
South  Wales,"  (2)  "derived  from  lands  of  the 
Crown  hold  undor  lease  or  license  issued  by  or 
on  behalf  of  the  Crown"  and  (3)  "arising  or 
accruing  to  any  person  wheresoever  residing 
from  any  kind  of  property" 
(with  an  immaterial  exception) 

"or  from  any  other  source  whatsoever  in  Now 
South  Wales  not  included  in  the  preceding 
sub-sections." 

A  company  in  a  part  derive.l  its  income 
from  the  extraction  of  ore  from  leasehold 
lands  held  from  the  Crown  in  that  colony 
and  from  the  conversion  in  that  colony 
of  the  crude  ore  into  a  merchantable  pro- 
duct. It  was  held  that,  notwithstanding 
that  the  finished  products  were  sold 
exclusively  outside  the  colony,  this  in- 
come was  assessahle.  Their  Lordships 
said  that  the  real  question  seemed  to  be 
whether  any  part  of  the  profits  of  the 
company  were  earned  or  produced  in  the 
colony  And,  later  in  the  judgment  after 
pointing  out  th-it  the  word  "  derived  "  is 

(2)  A   I   R.  1925  Cal.  34~ 52  Gal.  1. 

(3)  [1900]  A.  C.  538=69  L.  J.   P,C,  87=83   L. 
T.  4. 
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piny  in  respect  of  this  business  must  be 
doomed  [within  S  42  (i)  of  the  Act]  to 
bo  income  accruing  oi1  arising  within 
British  India. 

Sunder  Das  v  Emperor  (7)  and  AH 
Imam  v  Kmpeior  (8)  have  been  cited. 
These  cisos  deal  with  the  meiiing  of  tha 
expression  "  received  in  British  India," 
which  is  not  pirt  of  tho  reference  m  this 
case,  and  neoi  not  be  discussel 

Reference  has  been  mide  by  the  Gov- 
ernment Advocito  to  S  42  (I)  and  18  (2  \) 
Indian  Income-tax  Act,  1922  S.  42  (l) 
provides  thifc  in  the  case  of  a  run- 
resident,  all  profits  or  giinjs  accruing  to 
him  through  or  from  any  business  connex- 
ion or  property  in  British  India  is  to  ba 
deemed  to  be  I'icome  accruing  or  arising 
within  British  Indii  The  effect  of  S 
1H  (2A),  which  was  inserted  by  Act  16  of 
1925,  is  to  reader  subject  to  Home-tux 
any  income  chargeable  uiior  the  heal 
'  salaries  "  which  is  payable  to  the  asses- 
soe  out  of  In  In  by  01  on  behalf  of  Gov- 
ernment Those  sections  do  nit  appear 
to  be  of  assistance  in  the  goieral  con- 
struction of  the  words  "  accruing  "  aid 

arising  "  in  S  1  (l)  They  seorn  to  be 
dosignol  to  bring  within  the  ambit  of 
the  tax  special  classes  of  cises  which  would 
otherwise  escipo  I  am  UTible  to  appre- 
ciate tho  argument  to  be  found  in  the 
reference  and  which  is  based  o'i  the  posi- 
tion of  a  salary  eirnor  It  is  said  that 
in  his  case  the  salary  accrues  and  arises 
in  the  place  whore  he  djos  the  work, 
which  is  in  British  India,  and  tint  it 
therefore  accrues  in  British  India  and  is 
taxible  But  this  argument  overlooks 
the  fact  that  the  Commissioner  lias  ex- 
pressly hold  that  the  remuneration  of  the 
asscssoe  is  not  "  salary  "  and  has  classi- 
fied it  under  "  other  sources  " 

If  the  correct  principle  be  fchit  the 
words  accrue  and  arise  when  applied  to 
income  are  to  be  governed  by  the  source 
from  which  the  income  accrues  and  arises, 
it  would  appear  that  in  the  case  referred 
that  source  is  to  be  found  in  Bngkok 
rather  than  in  Moulmem  The  assesses 
is  a.  Forest  Officer  in  the  service  of  the 
Siamese  Government  It  is  not  stated 
that  his  remuneration  is  in  the  nature  of 
a  commission  on  the  amount  of  revenue 
collected  On  the  contrary  it  is  said  to 
be  600  ticals  per  mensem.  The  inference 
to  be  drawn  is  that  he  would  get  hia 


synonymous    with    arising    or    accruing, 
they  went  on  to  observe  that 

"  there  are  four  processes  in  the  naming  or 
production  of  this  income — (1)  the  extraction 
of  tha  ore  from  the  soil  ,  (2)  tho  conversion  of 
tho  crude  ore  into  a,  merchantable  product, 
which  is  n  manutactutnig  procass  ,  (3)  tho  sj,lo 
of  the  marchaiiUblo  product  ,  (4)  tho  rocjipt  of 
the  monoys  arising  fioin  tli3  bale.  All  thos^ 
processes  are  n"cu,sfiiry  stages  which  terminate 
an  money,  and  th^  income  is  tha  money  result- 
ing less  tho  expanse  atfc j rul.uib  on  all  tha 
tsuitg<js.  Tlie  first  process  ssoms  to  their  Lord- 
ships L'lcMrly  within  sub-3  (3),  and  tlu 
second  or  manufacturing  procuss,  it  nob  within 
the  moaning  of  "bradV1  in  auh-S  1  is  certainly 
includad  in  th^  words  "  any  other  source 
whatever  111  sub-S  (-4)  " 

Then  Lordships  '  view,  therefore,  was 
th.it  it  is  the  source  of  the  income  which 
liris  to  he  considered,  an  I  not  the  place 
'where  it  is  rfioeived 

This  case  was  referred  to  In  re  An- 
rantjabad  Mills,  Ltd  (4J,  a  decision  un- 
der S  3(1)  of  tho  Act  of  19LH  It  WJ.B 
tlicio  held  tli.it  the  piotits  of  a  compiny 
which  are  made  Irjui  minufactuio  camel 
on  beyond  Biitish  Iirln  evuiot  be  said 
to  accrue  or  arise  in  British  indi.i  o'l  ac- 
count of  heid  oflice  being  in  Bjmb.iy, 
where  also  tho  directors  control  the 
business  Maclejd,  C  J  ,  (at  piges  1290 
,iiid  1!29L)  after  (in  )tmi,'  the  above  cited 
jii^iijc  from  the  judgment  of  their  Lord- 
ships rein  irked  thifc  the  doubt  which 
iniLiht  have  arisen  in  Commissioners  of 
Ta ration  v  Kirk  (3)  whether  the  profits 
\vere  not  derived  at  a  place  whore  the 
third  and  fourth  processes  wore  carried 
out,  did  not  anse  in  the  case  before  him 
because  all  the  four  processes  were  cirned 
out  in  Hyderabad  This  case  was  follow- 
ed in  Board  of  He  venue  v  Ripon  Press, 
(5)  [n  Commissioner  of  Income-tax, 
Burma  v  Steel  Bros  &  Co  Ltd  (6),  it 
was  held,  applying  the  principles  laid 
down  in  Commissioners  of  Taxation  v. 
Kith  (3),  that  in  determining  whether 
any  income,  profits  or  giins  arise  or 
accrue 

11  wo  must  not  bo  content  to  look  at  the  laat 
stage  of  tho  accrual,  but;  must  take  into  consi- 
derrttion  the  previous  stages  as  well." 

The  company  was  non-resident  in 
British  India,  but  at  mills  situate  in 
Burma  it  worked  up  commodities  and 
raw  materials  into  forms  suitable  for  use 
and  shipped  them  to  the  United  Kingdom 
where  they  were  sold  It  was  held  that 
Ahe  profits  or  gains  accruing  to  the  com- 

(4)  45  Bom.  1286  ^  A.  I.  R.  1921  Bom.  159 

(5)  A,  I.R  1923  Mad.  574=46  Mad.  706  (F.B.) 

(6)  A.  I.  R.  1926  Rang.  97=3  Rang.  612  (P.  B.). 


7)  A.  I.  R.  1923  Lih.  14  =  3  Lab.  349. 

8)  A.  I.  R.  192?  Fat.  281  =  4  Pat.  210. 
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"received  "  within  the  meaning  of  S.  4  (l)- 
It  has  been  argued  by  the  Government 
Advocate  that  for  the  purposes  of  present 
reference  the  words  "  accruing  and  aris- 
ing "  must  be  construed  as  equivalent  to* 
"  earned  r>. 

None  of  the  cases  cited  is  an  authority 
for  this  contention 

Had  the  legislature  intended  to  include 
income  earned  in  British  India  within 
the  meaning  of  income  "  accruing  or 
arising  "  there,  it  would  have  been  per- 
fectly simple  to  say  so 

I  do  not  consider  that  salary  paid  in 
Siam  to  a  Siamese  official  for  services 
rendered  in  Burma  can  under  the  circum- 
stances be  regarded  as  income  arising  or 
accruing  in  British  India 

The  respondent  will  be  allowed  the  costs 
of  the  reference  Advocate's  fee  seven 
gold  mohurs 

Cunliffe,  J  — I  also  concur.  The  scope 
of  this  reference  has  been  very  much 
narrowed  The  Commissioner  has  satis- 
fied himself  of  the  answer  to  the  first 
proposition  put  forward  by  the  respon- 
dent In  that  regard  the  Commissioner 
holds  the  view  that  the  respondent's  in- 
come does  not  come  under  the  head  of 
11  salary  "  wifchin  the  meaning  of  S  6  of 
the  Act  Nor  did  the  respondent  Cyery 
wisely,  I  think)  suggest  to  the  Commis- 
sioner that  he  should  ask  the  opinion  of 
the  Court  as  to  whether  the  emolument 
which  he  (the  respondent)  is  paid  by  the 
Siamese  Government  is  received  in  Bri- 
tish India  All  we  have  to  do  here  is  to 
decide,  as  my  brother  Ormiston  has 
pointed  out,  whether  such  emolument  ac- 
crues or  arises  in  British  India  It  has 
been  held  on  several  occasions  that  there 
is  no  difference  between  the  two  words 
"  profits  "  or  "  gains  "  which  are  used  in 
the  section  we  are  considering.  I  am  in- 
clined to  think  that  there  is  no  real 
difference  in  law  between  the  worda 
11  accruing  "  and  "  arising,  "  Some  autho- 
rities have  thought  that  the  word 
"  accrue  "  suggests  a  periodical  right  to 
money  and  the  word  "  arise  "  suggests 
only  a  single  right  or  possibly  the  begin- 
ning of  a  perodical  right  But  these 
views  seem  to  me  to  be  refinements  and 
over-refinements  of  the  language  of  the* 
statute.  To  my  mind,  the  double  expres- 
sidn  "  accruing  and  arising  "  connotes  the 
source  from  which  the  right  to  obtain 
money  springs.  Undoubtedly  the  source 
here  was  in  the  Kingdom  of  Siam,  remu- 


remuneration  qua  Forest  Officer,  whether 
he  worked  in  Moulmein  collecting  royal- 
ty, or  whether  he  worked  in  Siam  in  that 
or  any  other  capacity  From  this  point 
of  View  his  remuneration  accrues  and 
arises  in  Bangkok  where  it  is  payable  and 
is  in  fact  paid  If  on  the  other  hand  we 
are  to  have  regard  to  the  definition  of-the 
words,  the  only  place  where  it  would  seem 
that  there  is  a  present  and  enforceable 
right  on  part  of  the  assessee  to  demand 
the  remuneration  and  where  it  comes  into 
his  hand,  is  also  Bangkok 

In  conclusion  I  may  refer  to  the  ob- 
servation of  Sir  Shadi  Lil,  C.  J.,  in  Sun- 
dardas  v.  Emperor  (7)  after  citing  the 
rule  of  interpretation  applying  to  fiscal 
enactments,  that  : 

"  it  IB  a  sound  principle  that  the  subject  is 
not  to  be  taxed  without  clear  words  to  that  ef- 
fect ;  and  that  in  dubio,  you  are  always  to 
lean  against  the  construction  which  imposes 
a  burden  on  the  subject.  " 

The  Government  Advocate  expressed 
the  view  that  the  legislature  had  ad- 
visedly refrained  from  defining  the 
terms  accuring  and  arising  In  my  view 
the  meaning  of  the  terms,  as  applied  to 
the  facts  of  case  is  as  above  stated  and 
is  perfectly  plain.  If,  on  the  other  hand, 
the  meaning  is  ambiguous,  the  sound 
principle  enunciated  by  Sir  Shadi  Lai  is 
applicable  and  it  ought  to  be  applied 

I  would  answer  the  question  referred 
by  saying  that  the  income  the  subject- 
matter  of  the  reference  cannot  be  said  to 
"accrue  or  arise  in  British  India" 
[within  the  meaning  of  S.  4,  Income-tax 
lAct,  1922 

Pratt,  Offg.  C.  J  —I  have  had  the  ad- 
vantage of  reading  my  brother  Ormis- 
ton's  judgment  and  I  concur  in  his  pro- 
posed answer  to  the  reference. 

We  are  asked  to  decide  whether  salary 
pi  id  in  Bangok  by  the  Siamese  Govern- 
ment to  the  credit  of  a  Siamese  Forest 
Officer,  who  collected  at  Moulmein  royal- 
ties on  timber  extracted  from  Siamese 
forests  and  floated  down  to  Moulmein,  is 
income  accuring  or  arising  in  British 
India  within  the  meaning  of  S  4,  In- 
come-tax Act 

The  officer  in  question  resides  in  Moul- 
mein, presumably  for  the  purposes  of  his 
work  of  collecting  royalties  We  are  not 
asked  to  decide  whether  the  income  is 
11  saUry  "  within  the  meaning  of  S  7  (l), 
of  the  Act>  nor  whether  tne  portion  of 
the  pay,  remitted  from  Bangkok  to  Mr. 
Salarak  in  Moulmein  can-  ba'  said  to  be 
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neration  from  the  Siamese  Government 
to  one  of  the  officers  of  their  forest  ser- 
vice In  my  view,  too,  the  expression 
"  accruing  or  arising  "  is  used  in  contra- 
distinction to  the  word  "  received,  "  but 
as  I  have  pointed  out,  we  are  not  consider- 
ing the  question  of  where  the  money  was 
actually  received  or  to  what  place  it  was 
remitted  after  its  receipt  which  may  he 
the  same  thing  in  law  as  "  received 
It  was  very  strongly  urged  upon  us  that 
the  reiP  meaning  of  "accruing"  and 
11  arising  "  as  applied  to  the  income  of 
the  respondent  was  to  be  found  in  the 
place  where  the  income  was  earned  ;  but, 
'.for  the  reason  mentioned  above,  I  do  not 
agree  with  that  view. 

B.K  Reference  answered. 
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DAS  AND  BAGULEY,  JJ. 

N  N   Chettyar — Appellants 
v 

Tan  Ma  Pu  and  others — Respondents 

First  Appeals  Nos  199  and  206  of  1926, 
Decided  on  2nd  September  1927,  from 
judgment  of  DisL  Judge,  Hissoin,  in 
'Civil  Suit  No  3  of  1925. 

(a  Proba  e  and  Admin  •  ration  Act,  S.  90— 
Letters  of  Administration  issued  under  Pro- 
bate and  Administration  Act  where  they 
should  have  been  issued  under  Succession 
Act  —  Administrator  mortgaging  property 
without  Court's  permission — Letters  must  be 
taken  to  give  the  powers  that  they  appear 
to  give  upon  their  face  until  revoked  or  al- 
tered— Mortgage  would  not  bind  h-sirs — Suc- 
c-ssionjAct  (18S5),  S  269, 

L?ttors  of  Administration  were  issued  under 
the  Probate  and  Administration  Act.  Bub  had 
the  application  for  (,he  letters  properly  descri- 
bed tho  deceased,  it  would  hnvn  bjcn  necessary 
to  issuB  thn  letters  under  tho  Succession  Act. 
The  Administrator  mortgaged  tho  property  of 
the  deceased  without  permission  of  the  Court. 

Held  that  the  Letters  of  Administration  is 
su'3d  undor  the  Probate  and  Admmstrntion  Ach 
must  bo  regarded  as  bomg  under  that  Art  and 
giving  only  the  powers  that  they  could  give 
under  the  Act  unless  and  until  tho  powers 
under  them  were  extended  by  the  Lstters  being 
altered  to  Letters  under  the  Succession  Act. 
The  mortgage,  therefore,  bomg  without  autho- 
rity would  not  bind  the  heirs:  35  Cal.  955,  Rel 
*>n  .  A.  I.  Rt  1922  P.  C.  197,  Diit.  [P  6  C  1,  2] 
(b)  Probate  and  Administration  Act,  S.  90 
O)  (a) — Permission  to  sell  property  does  not 
ipso  facto  mean  permission  to  mortgage. 

Where  Court  gives  permission  to  tho  Admi- 
nistrator to  sell  property,  that  permission  to 
rsell  does  not  ipso  facto  give  permission  to 
mortgage:  9  Bur.  L.  T.  236,  Foil,  [P  6  C  2] 


(c)  Debtor  and  Creditor— Person  authorized 
to  deal  with  propsrty  by  Letters  of  Adminis- 
tration and  also  by  powers-of-attorney  from 
heirs — He  mortgaging  property  — Creditor 
need  not  enquire  into  application  of  money 
borrowed. 

A  person  had  authority  to  deal  with  certain 
propsrty  by  Letters  of  Administration  and 
powers-of-attornoy  from  the  heirs.  He  mort- 
gaged tho  property  but  tin  creditor  did  not  en- 
quire with  regard  to  the  disposal  of  the  money 
borrowed 

Held  that  there  was  no  need  for  the  credi- 
tor to  mako  enquiries  with  regard  to  tho  dis- 
posal of  money.  A  man  with  such  authority 
may  be  dealt  with  safely,  provided  he  kaeps 
wifhin  limits  of  the  authority.  If  evjry  man 
who  doos  business  with  an  attorney  had  to  go 
beyond  the  four  corners  of  the  powar-of-at- 
torncy  and  had  to  enquire  into  the  destination 
of  the  money  which  he  lent  and  so  on,  ordi- 
nary business  would  bo  impossible.  The 
special  rules  applying  to  tho  karU  of  a  joint 
Hindu  family  do  not  apply  to  peoplo  acting 
undpr  powers-of-attornay.  [PTC  2] 

N  N  Burjotjee — for  Appellants 

Zeya — for  Respondents 

Baguley,  J. — These  two  appeals  arise 
out  of  a  suit  brought  by  the  N  N.  Chettyar 
Firm  against  six  defendants  on  a  series 
of  mortgages  The  lower  Court  gave  the 
plaintiffs  a  decree  for  the  full  amount 
clajmed  against  defendants,  1,  2  and  5  but 
agunst  2,  3  and  6  only  gave  a  decree  for 
the  amount  admitted 

The  claim  was  on  a  series  of  transac- 
tions The  property  mortgaged  was  the 
property  of  one  Ma  Twe,  who  died  in 
1912  She  left  some  sons  and  daughters. 
Tan  Po  Shwe,  the  eldest  of  them,  applied 
for  Letters  of  Administration  to  her 
estate  in  the  late  Chief  Court  of  Lower 
Burma'm  1917.  It  was  then  stated  that 
she  left  eight  children,  six  of  whorrrare 
the  defendants  in  the  present  case;  oue 
has  died  and  one  has  apparently  disap- 
poirecl  from  the  proceedings  altogether. 
Letters  of  Administration  were  issued  to 
Tan  Po  Shwe  and  he  proceeded  to  deal 
witli  the  estate  He  applied  to  the  Court 
for  permission  to  sell  the  -immovable  pro- 
perty and  permission  \va,s  granted  The 
estate  of  the  deceased  was  admittedly  en- 
cumbered and  to  pay  off  the  debts  due  he 
mortgaged  the  property  now  in  question 
for  Rg  40,000  by  registered  mortgage 
bond.  The  liability  on  this  mortgage 
bond  is  admitted  by  all  the  defendants, 
but  a  considerable  part  of  this  debt  has 
been  paid  back,  Afterwards  a  second 
mortgage  over  the  samo  property  for 
Rs  15,000  was  executed  The  title-deeds 
of  the  property  had  been  deposited  with 
the  plaintiff  firm  and  afterwards  defen* 
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Absence  of  Star  denotes  Gases  of  Provincial  or  Small  Importance. 

*  Indicates  Cases  of  Great  Importance. 
*  #  Indicate  Oases  of  Very  Greafr  Importance. 


Administration 

Part   of  property   partitioned — Suit 

for  administration  of  unpartitioned  por- 
tion lies  *  2430 
Adverse  Possession 

Defendant  in   possession  of  plot  of 

land  for  nearly  15  years  prior  to  its  pur- 
chase by  plaintiff — It  will  be  assumed, 
in  suit  brought  to  eject  defendant  that 
his  possession  was  adverse  till  date  of 
conveyance  to  plaintiff  in  absence  of 
evidence  that  such  possession  was  per- 
missive  170  a 

Arbitration 

-Suit   for  enforcement  of     award — 

Signature  of  party  may  not  estop  him 
from  disputing  correctness  166& 
Arbitration  Act  (9  of  1899) 
S.  19 — Order  refusing  to  stay  pro- 
ceedings under  S.  19  is  not  appealable 
not  being  judgment  under  Letters  Patent 
(Rangoon),  Art,  13  287 

B 

Buddhist  Law  (Burmese) 
--—According  to  Manukya    payin   in- 
cludes  property    acquired    during  two 
marriages  2S3& 

——Admission  by  one  heir  that  one  of 
the  heirs  has  absolute  right  to  property 
to  which  the  person  along  with  others  is 
an  heir,  cannot  affect  other  heirs  27 2b 
'—-Adoption — Burmese  Buddhist  monk 
cannot  adopt  .  17 3 a 

-—-'Adoption — Mutual  adoption  by  per- 
sons  who  have  no  bond  either  by  rela- 
tionship or  in  any  other  way  is  impos- 
sible 173ft 
— — -Agreement  by  husband  to  convey 
land  jointly  belonging  to  him  and  his 
— Consent  of  wife  not  obtained — 


Buddhist  Law  (Burmese) 

Claim  for  specific  performance  cannot 
succeed  2856 

Children    of  first   marriage    taking 

share  of  inheritance  on  second  marriage 
cannot  inherit  property  inherited  by 
father  after  their  mother's  death  and 
before  or  after  second  marriage  265fc 

Divorce— Mere  adultery  by  husband 

is  not  by  itself  sufficient  to  entitle  wife 
to  divorce  307a 
-—Divorce  —Marriage  subsists  unless 
dissolved  by  Court  or  by  mutual  consent 
in  presence  of  elders  or  by  desertion  for 
certain  period  —  Dismissal  of  wife  for 
adultery  cannot  constitute  divorce — 
Partition  following  upon  divorce  by 
mutual  consent  cannot  be  objected  to  on 
ground  of  misconduct  196 
Divorce  —  Where  a  Burmese  Bud- 
dhist man  slaps  his  wife,  though  once, 
and  cohabits  with  another  woman  and 
gets  a  child  from  her,  the  wife  is  entitl- 
ed to  divorce  64<* 

Ecclesiastical  jurisdiction — Dispute 

in  Upper  Burma  involving  ecclesiastical 
matter  within  competence  of  Buddhist 
ecclesiastical  authorities — Civil  Courts 
have  no  jurisdiction  —  Buddhist  Law 
(Burmese)  —  Ecclesiastical  jurisdiction 

776 

Eldest  born  daughter  dying  in  in- 
fancy—Second child  son  dying  at  40— 
He  living  separately  from  his  parents 
with  their  consent' and  never  failing 
them  in  any  family  crisis — He  is  entitled 
to  status  of  orasa  even  though  he  does 
nofe  live  with  his  parents  and  does  noi 
actively  assist  them  in  their  business 

365 
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Buddhist  Law  (Burmese) 

Gift— Death— bed  gift  ia  not  within 

competence  of  Burmese  Buddhist  3  2436 

Gift    by   sister    without  joining  her 

husband— Validity  is  doubtful          2430 

* Gift  of  marriage  joint  property  by 

husband  without  wife's  consent  is  whol- 
ly void  (FB)  129(2) 

Guardian    and     Ward — A    mother's 

sister  is  a  perferential  guardian  to  a 
putative  father  or  'stepfather  when  the 
estate  belonged  to  the  minor's  deceased 
father  284 
Husband  and  wife— Presumption- 
Money  borrowed  on  promissory  note  for 
husband  and  his  sister,  still  ordinary 
presumption  that  husband  in  executing 
promissory  note  was  acting  on  behalf  of 
his  wife  as  well  as  himself  can  be  drawn 

3106 

—Husband  and  "wife— Burmese  Bud- 
dhist husband  and  wife  are  partners  and 
so  Buddhist  wife  can  sue  in  respect  of 
partnership  asset  in  her  capacity  as 
fluriving  partner  306 

Husband   and   wife   are  liable     for 

debts  contracted  during  coverture  but 
decree  passed  against  one  after  divorce 
cannot  bind  other  unless  made  party  to 
it  223 

Husband   and    wife  —  Neither  can 

alienate  joint-  property  without  other's 
consent  112fl 

If  Burmese  Buddhist  directs  one  of 

coheirs  to  discharge  his  liabilities  which 
are  a  great  deal  less  than  value  of  his 
property,  transaction  is  to  be  regarded 
as  gift  of  excess  of  property  over  debt 
and  principle  of  part  performance  does 
not  apply  to  such  case  272a 

Inheritance  —  Under   the  Burmese 

Buddhist  Law  a  step-grandchild  excludes 
a  nephew  from  inheritance  in  respect  of 
the  estate  of  the  step-grandmother  and 
the  fact  that  he  had  received  from  hi* 
atepgrandmother  the  share  of  inheri- 
tance to  which  he  became  entitled  on  his 
grandfather's  death  does  not  debar  him 
from  being  his  step-grandmother's  heir 

137 

-^Keittima  adoption— Adoptive  father 
having  already  natural  son  —  Adoptee 
(plaintiff)  not  treated  as  natural  children 
were  treated — Plaintiff  described  as  son 
in  adoptive  father's  will  but  not  given 
equal  share  with  natural  sons  —Father 
giving  plaintiff  power-of-afctorney  des- 
cribing him  as  son— Power-of-attorney 
less  extensive  than  one  given  to  natural 


Buddhist  Law  (Burmese) 

son  —  Plaintiff  described  a?  son  in  in- 
scription on  tablet  in  ordination  hall 
built  by  adoptive  father  and  in  tomb- 
stone  of  adoptive  parents— Natural  son 
married  to  plaintiff's  niece  which  would 
be  impossible  if  they  were  brothers- 
Plaintiff  had  not  status  of  keittima  son 
but  was  merely  fondling — Description 
as  son  in  inscription  and  tombstone  did 
not  prove  his  right  to  inherit  220 

Marriage  —  Husband's     misconduct 

disentitles  him  to  decree  for  restitution 
of  conjugal  rights  3076 

— N  few  days  before  his  death  telling 
his  children  by  first  wife  to  give  K  his 
second  wife  certain  property  in  lieu  of 
her  share — K  consenting  to  this  and  ac- 
cepting it  few  days  after  N's  death — 
Property  little  more  than  nominal  con- 
sideration—No specific  performance  of 
such  contract  can  be  ordered  and  doct- 
rine of  part  performance  also  is  inappli- 
cable and  K  is  not  bound  by  such  con- 
tract 33Sa 

Partition    —  Father   remarrying — 

Children  are  entitled  to  half  estate  by 
partition  155a 

*— —Partition — Death  of  either  parent, 
surviving  parent  remarrying — Children 
are  entitled  to  partition  of  property  at 
the  time  of  remarriage  1556 

•^—Person  paying  consideration  but 
purchasing  property  in  wife's  or  son's 
name  has  to  show  the  object  with  which 
the  property  was  purchased  2576 

Scheme  giving   power  to  trustees  to 

settle  or  decide  dispute?  relating  to  pos- 
session of  kyaung  —  Power  to  appoint 
successor  to  head  of  kyaung  vests  in 
trustees  3726 

Succession — Person  marrying  second 

wife  on  deith  of  first — But  divorcing 
second  and  marrying  third — He  had 
children  by  first  and  third  wives  only— 
He  had  also  divorced  third  wife— Suit 
after  person's  death  by  children  by  third 
wife  against  children  by  first  wife  for 
share  in  first  wife's  inherited  property- 
Children  by  first  wife  are  entitled  to 
3/4th  and  children  by  third  to  1/lth 
share  343 

Succession  —  Orasa    son  taking  his 

share  on  father's  death— He  cannot  in- 
herit in  remainder  on  death  of  surviving 
patent  when  she  leaves  children  282a 
—•Succession  to  payin  property  enun- 
ciated 253a 
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Buddhist  Law  (Burmese) 

Succession-rtylroor  dying  joint  with 

his  mother  and  sister— Mother  inherits 
in  preference  to  sister  148(2) 

Texts  —  Dhammathats  are    merely 

directory  .  '307  c 
— —Text  —  Manugye  not  ambiguous, 
other  Dhammathata  need  not  be  referred 
to  2826 
Text  —  Where  Manukya  is  nob  am- 
biguous other  Dhammathats  need  not  be 
referred  to:  2530 

Thinghika  'property    dedicated     to 

rahans  of  kyaungdaik  is  vested  in  head 
of  monastery  as  trustees  372a 
Kanitha  children  can  sue  for  parti- 
tion after  death  of  one  parent  on  remar- 
riage of  surviving  parent  2l8a 

Bight   of    kanitha    child   to     claim 

partition  after  death  of  one  parent  on  the 
remarriage  of  aurvivior  can  be  claimed 
by  keittima  child  2186 

—Burmese  wife  transferring  property 
inherited  from  parents  by  contract  of 
sale  under  such  circumstances  as  to 
raise  strong  presumption  that  she  was 
acting  on  behalf  of  marriage  partner- 
ship—Such transfer  is  binding  both  on 
husband  and  wife  though  husband  is 
not  active  party  2l3a 

- — (Chinese) 

Chinese  domiciled  in  Burma   have 

custom  whereby  they  can  dispose  of 
property  by  will— They  also  hav0  custa- 
mary  rules  of  inheritance  which  are  in 
conflict  with  Burmese  Buddhist  Law — 
These  customs  ought  to  govern  Chinese 
Buddhist  in  Burma  22b 

Burma  Co-open tive  Societies  Act 
(6  of  1927) 

S.  47  (2)  (b)— An  order  passed  by  a 

civil  Court,  enforcing  on  application 
order  made  by  a  liquidator  under  B.  47 
(2)  (b)  is  not  revisable  I  I3a 
S.  47  (2)  (b) —Amendment  suggest- 
ed 1136 

Ss,   47   (4)  and     49-Orders      of 

Liquidator  under  3.  49  are  final  in 
absence  of  rules  made  under  S.  50  (2)  (s) 
—Liquidator  purporting  to  act  under 
8.  47  and  issuing  order  to  pay  certain 
eums  —  It  being  alleged  in  some  cases 
that  debts  were  time-barred  and  in  one 
much  less  sum  was  due— Civil  Court  has 
no  jurisdiction  192 

Burma  Courts  Act  (9  of  1922) 

S,     11— Order    under  Civil  P.   C. 

O.  21  ,E.  92 — No  second  appeal  lies — Pro- 


Burma  Courts  Act 

visions  of  8.  104.  Civil  P.  0.,  are  not 
affected  by  Burma  Courts  Act,  8.  11 

148(1) 
Burma  Courts  Manual 

Para.  307  (A)  (i)-Receiver  in  in- 

solvency  is  not  entitled  to  commission 
on  realization  by  sale  of  mortgage  money 

1680 

Burma  Criminal  Law  Amendment 
Conditionally  Released  Prisoners 
Act  (3  of  1926) 

S.  2— Magistrate  sentencing  person 

convicted  under  S.  227,  Penal  Code,  and 
S.  2,  Burma  Act,  for  period  in  exercise 
of  his  powers— Such  sentence  is  illegal 

279 

~~ — S.  2— Scope— Penal  provision  has 
no  retrospective  effect  2786 
Burma  Excise  Act  (5  of  1917) 
SB.  30  and  5— Scope—  Place  of  pos- 
session or  sale  of  tari  must  be  within 
five  miles  of  a  licensed  tari  shop  120 
S.  30  (a)  — "  Country  liquor  "  ex- 
plained—Particular kind  must  be  spe- 
cified 256a 

S,  30  (a)— Person  cannot  be  con  vie- 

ted  for  possession  of  less  than  one  quart 
of  country  spirit  or  country  alcoholic 
liquor  other  than  spirit  2566 

Ss.   30    (a)   and  37— Alteration  of 

offence  under  8.  30  (a)  to  one  under 
S.  37  256d 

— -S,  37— Proof  of  offence  under— 
Guilty  knowlege  must  be  proved  2560 
Burma  Expulsion  of  Offenders  Act, 
(1  of  1926) 

S.  2  (B)  (3)  and  (4) -Under  8.  2-B 

(3)  and  (4)  person  may  become  offender 
not  by  reason  of  conviction  of  offence 

254a 

S.  4— Neither    District  Magistrate 

nor  High  Court  has  jurisdiction  to  deal 
with  person  against  whom  order  of  res- 
triction is  passed  under  Burma  Habi- 
tual offender's  Restriction  Act,  8.  7 

254c 

S.  4  (l)-Wording    of  S.  4  (1)   res- 

tricts  its  application  to  offender  under 
B.  2-B  (1)  (2)  2546 

Burma  Gambling  Act  (1  of  1899) 

Ss.   11   and    12— Daing    should  be 

punished  much  more  heavily  than  ordi- 
nary  gambler  30 

S.    17—8.  18  (i),    Burma  Habitua 

Offenders  Restriction  Act    does   not  ap 
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Burma  Gambling  Act 

ply  to  persons  proceeded  against  under 
8.  17  147 

Burma  General  Clauses  Act    (1    of 

189B) 

—Growing  palm  tuee  is  immovable 
property  200 

Burma  Habitual  Offenders  Restric- 
tion Act  (2  of  1919) 

S. '7— Neither   District    Magistrate 

nor  High  Court  has  jurisdiction  to  de.il 
with  person  against  whom  order  of  res- 
triction is  passed  under  S.  7  2540 

S,  18  (1)—  S.  18  (1)  does  not    apply 

to  persons  proceeded  against  under  Bur- 
ma Gambling  Act  3. 17  147 
Burma  Land  Revenue  Act  (2  of 
1876) 

•S.  47 — Mortgage  not  notified  to 
corporation— Property  sold  for  default 
in  payment  of  property  tax— Purchaser 
even  after  institution  of  suit  on  mort- 
gage gets  it  free  from  mortgage — Lis 
Endens  does  not  apply  175 

urma  Laws  Act  (13  of  1898) 

** S.    13   (1)  —  Buddhist     Law  — 

"Laws"  defined — Rule?  of  conduct  in 
Vinaya  cannot  be  law  except  when  en- 
forced by  Burma  Laws  Act,  8.  13  (l) — 
Sale  is  not  a  question  regarding  any 
religious  usage— Buddhist  monk  is  not 
disqualified  from  contracting  within 
Contract  Act,  S.  11-(1915)  2  U.  B.  R. 
61  ;  291.  C,  613  and  5  Rang.  626= 
A.  I.  R.  1928  Rang.  3=106  I.  C.  201, 
Overruled  (FB)  354a 

— S.  13  (I) — Buddhist  Law  means  not 
Buddhist  Law  prevalent  in  Burma  but 
law  applicable  to  Buddhist  parties — 
Chinaman  residing  in  Burma  is  not, 
therefore,  debarred  from  disposing  of 
property  by  will  22a 

Burma  Registration  of  Business 
Names  Act  (8  of  1920) 

S.   3,    Proviso — Proviso    refers  to 

S.  3  (c)  2600 

S.   3  (b)  and   S.  5   (l)-Arkanese 

carrying  on  money  lending  business  in 
his  own  name — After  his  death  his 
widow  carrying-on  same  business  under 
old  name  with  M  and  Co.  "added — Mort- 
gage entered  in  business  name — Regis* 
t  rat  ion  effected  but  widow's  children 
shown  as  partners  when  they  were  not — 
Suit  on  mortgage  by  widow  —Case  falls 
under  S.  3  (b)  and  as  plaintiff  widow 
was  under  disability  provided  in  S.  5  (L) 
her  suit  must  fail  2606 


Bur  mi  Rural  Self-Government  Act 
(4  of  1921)  -<;* 

S.  12— Abetment  of  breach  of  bye- 
laws  is  nob  offence  under  Penal  Code,, 
S.  109  75 

S.    28    (1)    (c)—  Scope—  District 

Council  has  no  power  to  give  authority 
to  lessee  to  collect  fees  which  are  not 
authorized  by  legislative  authority 

210* 

SB.  28  (iHc)  and  52— Court  inter- 
preting words  "cm  roads  or  streets  with- 
in half  mile  of  public  or  private  market1' 
in  3s.  28  and  52  as  not  necessarily  mean- 
ing edge  of  either  side  of  or  part  of  reads 
or  strests — High  Court  will  interfere  in 
revision  Civil  P.  C.,  S.  115  2106 

Rr.  34,  36  and  39— District   Judge 

acting  under  B.  34,  or  Assistant  Judge 
nominated  by  him  to  hear  petition  chal- 
lenging election  is  persona  designata  and 
no  revision  lie?  to  High  Court  againsb 
their  order  352(2) 

Burma  Vaccination  Act   (1  of  1909) 

Ss.  4   and    13 — Child     above     six 

months — Parent  refusing  to  allow  child 
to  be  vaccinated  —  Conviction  under 
S.  13  is  unsustainable — Procedure  must 
be  followed  as  laid  down  in  Vaccination 
Act  (13  o[  1880),  8s.  17,  18  and  22  150 

C 

Civil  P.  C.  (5  of  1903) 
S.  9 — Dispute  in  Upper  Burma  in- 
volving "  eacleaiastical  raitter  within 
competence  of  Buddhist  ecclesiastical 
authorities— Civil  Courts  have  no  juris- 
diction 776 

S.    10 — Subsequent   suit   for  mesne 

profits  accruing  subsequent  to  institu- 
tion of  prior  suit  is  not  barred  by  S.  10- 

67* 

S.  10 — Applying   for   or     obtaining 

leave  to  appeal  to  His  Majesty  does  nob 
amount  to  pendency  of  appeal  G7&- 

S.  11 — Findings  on  mortgage  suit 
may  be  said  to  be  binding  on  auction- 
purchaser  though  he  is  not  party  to- 
mortgage  suit — (Obiter)  183ft 

^— S.  11 — Decree-holder  making  appli- 
cation for  execution  of  decree  for  certain 
sum— That  sum  paid  up— It  is  inequit- 
able to  allow  him  to  make  another  appli- 
cation asking  for  further  sum — In  appli- 
cation made  for  execution  of  decree,  in- 
terest inserted  and  scored  out  and  dele* 
tion  accepted  by  decree -holder— He  i» 
not  entitled  to  make  another  application 
to  execute  decree  for  interest  182* 
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S.  11— Be>4ttdicata---General  prin- 
ciple of  res  judicata  applies  to  execution 
proceedings,  apart  from  the  provisions 
of  S.  11  1826 

S.  11 — Decree. holder     applying    for 

execution  of  preliminary  mortgage-de- 
cree— Judgment-debtor  not  objecting  to 
execufcability  of  decree  and  allowing  it 
to  be  satisfied  to  certain  extent — Judg- 
ment-debtor cannot  be  said  to  admit 
that  decree  could  be  executed  to  any 
larger  extent  172 

S.   11 — Isaue   of    law— Decision  on 

admission  due  to  erroneous  conception 
of  law  i?  not  re3  judieata  55c 

S.   11,    Expln.  (iv)—  Plaintiff   and 

defendant  in  present  suit  being  co-de- 
fendants in  former  suit —  Plaintiff  in 
former  suit  claiming  partition  on  basis 
of  agreement — Present  plaintiff  admit- 
ting his  claim  but  suit  dismissed  on 
ground  that  other  defendants  in  that 
suit  treated  land  as  their  own  and  that 
agreement  for  partition  was  not  proved 
— Plaintiff  in  present  suit  alleging  that 
land  was  jointly  owned  by  her  husband 
and  defendant  1  who  transferred  it  with 
condition  to  repurchase— Defendant  1 
repurchasing  it— Plaintiff  claiming  half 
share  on  payment  of  half  purchase- 
money — Present  suit  was  not  barrei  by 
103  judieata  162 

-S.  38 —  Decree  holder   applying    to 

Court  passing  decree  to  issue  notice  to 
ludgment-debfcor  who  was  then  outside 
that  Court's  jurisdiction —  Application 
made  bona  fide  for  executing  decree — 
Application  is  to  proper  Court  and  is 
legal — It  is  step-in  aid  95 

— -S.  47 — Correctness  of  decree  can- 
not be  called  in  question  275(1)6 

* S.    47 — Judgment-debtor    paying 

certain  amount  towards  satisfaction  of 
decree—  Decree -holder  not  certifying 
payment  and  executing  whole  amount 
due  under  decree  —  Judgment-debtor 
bringing  suit  to  recover  amount  paid — 
Such  suit  is  maintainable  269 

S.  47— Order  under  O.  20,  R.  11  (2) 

is  appealable,  being   one  under    S.  47 

191 

S.   47—  Order   of    committal  to  jail 

passed  without  jurisdiction—Objection 
to  its  legality  not  taken— No  appeal  lies 

1616 

S.  47 — Order  granting  mortgagee  in- 
terest on  mortgage  money  for  time  dur- 
ing  which  sale  proceeds  of  mortgage 
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property  are  lying  in  Court,  is  not  ap- 
pealable but  is  revisable  127 a 

S.  51 — Order    of  committal   to  jail 

passed  without  jurisdiction^Gbjeotion 
to  its  legality  not  taken — No  appeal  lie* 

1616 

S.  60— Application -S.  60  does   not 

apply  to  executions  under  a  mortgage 
decree  275(1)* 

S,  64 — Assignment  of  debt  involves. 

transfer  of  interest  in  it  229(7 

— —  S.  64 — If  attachment  is  validly 
withdrawn  though  under  misapprehen- 
sion subsequent  attachment  does  not  re- 
late back  to  date  of  1st  attachment  and 
cannot  have  such  elect  against  person 
taking  transfer  during  interval  229/t 

S.  73 — Scope—  Where  each    of    the 

throe  decree. holders  of  the  same  judg- 
ment-debtor took  out  exeaution  of  his- 
decrees  in  the  execution  casea  of  the 
Sub-Divisional  Court  and  also  in  execu- 
tion casea  of  the  Township  Court  and 
where  one  of  them  in  execution. case  of 
the  Sub-Divisional  Court  attached  and 
brought  to  sale  certain  properties  be- 
longing to  the  common  judgment-debtor 
and  where  the  other  decree-holders- 
claimed  rateable  distribution  in  the 
Sub-Divisional  Court  the  decree  holders- 
are  entitled  to  rateable  distribution  in 
respect  of  the  decrees  for  which  they 
had  taken  out  execution  in  the  Township 
Court  as  well  as  those  for  which  they 
had  taken  out  execution  in  the  Sub-Divi- 
sional Court  198^ 
— — S.  73 — Order  under  S.  73  is  order 
in  execution  proceedings  but  is  nob 
decree  within  meaning  of  S.  47  and  is- 
not  appealable  198d 

S.  92 — Scheme — Power^o  modify  or 

alter  a  scheme  is  subject  to  the  condi- 
tions under  S.  92  20 

S.  96 — Meaning — It  does  not  follow 

that  because  an  appeal  lies  under  the 
Letters  Patent  there  is  similar  appeal  in 
the  Code— The  right  of  appeal  is  a  right 
conferred  only  by  express  provision  and 
in  cases  under  the  Code,  unless  the  right 
is  given  by  the  Code,  there  can  be  no 
appeal  198& 
— S,  100 — When  Court  arrives  at  find- 
ing there  being  no  evidence  there  i* 
error  of  law — High  Court  can  consider 
whole  case  ^  257a 
S.  100 — Scope  —  Matter  of  discre- 
tion— Appellate  Court  is  always  reluc. 
tant  to  interfere  22lo. 
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S,  100— Finding  of  facts  not  ques- 
tioned in  first  appeal  cannot  be  raised  in 
second  appeal  2136 

S.    100 — Suit    for    enforcement    of 

award  praying  also  that  award  be  filed 
— Second  appeal  lies  166a 

S.    100— New    plea  —  Question   of 

jurisdiction  not  raised  in  last  appeal — 
-Question  can  be  raised  in  Letters  Patent 
Appeal  77  a 

— S.  100  — Second  appellate  Court  is 
not  bound  by  deductions  of  lower  Courts 
as  to  negligence — Whether  certain  facts 
•constitute  negligence  is  question  of  law 

I7a 

S.    104— Scope  —  Order    granting 

mortgagee  interest  on  mortgage  money 
for  time  during  which  sale  proceeds  of 
-mortgage  property  are  lying  in  Court,  is 
not  appealable  but  is  revisable  127 a 

S.  104— Orders  passed  by    District 

Judge  under  Succession  Act  (e.  g,,  one 
under  S.  292)  are  appealable  109 

S.  110—  "Material  question  of  law" 

explained  2806 

S.    115 — Lower    Court    overlooking 

-question  of  limitation — High  Court  can 
interfere  3046 

S.  115 — Scope— Erroneous  decision 

on  issue  is  no  ground  for  revision  during 
pendency  of  suit  2706 

S.  115— Scope— If  the  lower  Court's 

method  of  arriving  at  the  conclusion  is 
irregular  and  if  it  entirely  misconceives 
the  point  at  issue  there  is  sufficient 
.•ground  for  High  Court's  interference  in 
revision  2446 

S.  115— M  agreeing  to  give  property 

to  G  on  M's  marriage  with  G'a  daughter 
— M  marrying  G's  daughter  and  posses- 
sion given  t&G — M  suing  G  for  posses- 
sion of  property — Gift  to  G  being  com- 
plete High  Court  will  not  interfere  in 
ire  via  ion  225  (1) 

— -S.  115— Court  overlooking  canon  of 
interpretation  that  statutory  provision 
in  the  nature  of  taxation  should  be  in- 
terpreted literally  in  favour  of  subject 
— High  Courb  will  interfere  in  revision 

2106 

*— S.  115—  Appellate  Court  deciding 
•correctly  but  without  jurisdiction — High 
Court  will  not  interfere  in  revision  198c 
— — S.  115 — Revision  does  not  'lie  only 
.because  Courb  made  error  in  law  1876 

S.    115—  Non-appealable    order    in 

execution  without  jurisdiction  likely  to 
«auB6  judgment-debtor  irremediable  in- 
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jury— High  Court  should  interfere  under 
S.  115  161c 
S.  115 — On  failure  to  take  into  ac- 
count some  legal  proposition  or  material 
fact  the  Court's  decision  may  be  reversed 

145  a 

S.    115— Order   passed   by   a    civil 

Court,  enforcing  on  application  order 
made  by  a  liquidator  under  S.  47  (2), 
Burma  Co-operative  Societies  Act  is  not 
revisable  1130 
— S.  115 — Case  nob  deciding  a  ques- 
tion of  jurisdiction — No  revision  lies  216 
S.  144 — Decree-holder  auction  pur- 
chaser— Sale  cannot  stand  if  decree 
reverse!  or  modified  a ndjubgment- debtor 
pays  amount  finally  decreed  157 

S.  145 — Remedy  against  immovable 

property  given  as  security  under  a  regis- 
tered bond  can  be  enforced  without  re- 
course to  a  suit  126 

S.     151 — Non-appealable    order    in 

execution  without  jurisdiction  likely  to 
cause  judgment. debtor  irremediable  in- 
jury—High Court  should  interfere  under 
S.  115  161c 

SB.  151  and  152 — District  Judge's 

decree  by  mistake  making  defendant 
against  whom  relief  was  not  claimed, 
liable  for  decretal  amount — On  plaintiff's 
appeal  High  Court  increasing  decretal 
amount  bub  not  refering  to  question  as 
to  who  were  bound  by  decree— Defen- 
dant, wrongly  made  liable,  applying  for 
amendment  of  decree— As  even  in  plain- 
tiff's appeal  High  Court  could  have 
altered  decree  'in  favour  of  applicants 
under  O,  41,  B.  33,  decree  of  District 
Judge  merged  in  that  of  High  Court  and 
so  High  Court  was  proper  Court  to  am- 
end decree  158 

O.  2,  R.  2-0/2,  B.  2  is  no   bar    if 

cause  of  action  in  subsequent  suit  is  dif- 
ferent from  one  in  earlier  suit  285a 
O.  2,  R.  2— Scope— Interest— Cove- 
nant to  pay  interest  unless  distinct  from 
and  independent  of  claim  for  principal 
cannot  be  basis  of  suit  96  (2) 

O.  6,  R.    17 — Substitution    of  one 

cause  of  action  for  another  is  not  al- 
lowed 1796 

* O.  6,  R.   17— Defendant    grossly 

careless  —  Amendment  should  still  be 
allowed  unless  Court  thinks  ib  to  be  mala 
fide  33  (2) 

* O,  9,   R,  9— "Sufficient  cause"— 

Party's  agent  attended  Courb  and  after 
disposing  of  some  work  went  away  under 
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bona  fide  belief  that  he  had  no  move 
oases  in  the  Court — His  suit  dismissed 
for  non-appearance— Such  bona  fide  mis- 
take would  amount  to  "sufficient  cause" 

224a 

O.  9,  R.  9— Person  alleging  false 

cause  for  non-appearance — Court  can  re- 
fuse to  restore  his  suit  2246 
— — O.  13,  R.  4— Document  admitted 
by  Commissioner  —  No  endorsement  by 
trial  Court— Document  is  admissible  in 
evidence  and  forms  part  of  the  record 

2116 

O.  17,  R.  1  (1)— On  day  fixed  for 

hearing,  case  not  called  until  2  p,  m. — 
Six  witnesses  for  plaintiff  "examined'and 
40  witnesses  for  defendant  present— 
Defendant's  advocate  appearing  in  other 
Court  and  defendant  applying  for  ad- 
journment but  Court  refusing— Though 
defendant  has  not  shown  sufficient  cause 
for  not  being  ready  with  his  case,  Court 
should  use  its  discretion  in  allowing  ad- 
journment 215 
— —  O.  17,  R,  2— Burden  of  proof  on  de- 
fendants—They failing  to  appear  on  date 
fixed  by  Court  on  its  own  motion — Court 
proceeding  with  case  and  parsing  order 
— Order  purporting  to  be  on  merits — 
Order  should  not  have  been  on,  merits — 
Order  must  be  held  to  be  one  ex  parte 
under  B.  2  73a 

—^O,  17,  R.  3 — Defendants  not  ap- 
pearing on  date  fixed  —  Court  making 
order  that  case  would  be  proceeded  with 
without  reference  to  defendants1  wit- 
nesses and  preceding  to  examine  plain- 
tiff's witnesses — Defendants  then  ap- 
pearing— Court  asking  them  to  cross- 
examine  plaintiffs'  witnesses  if  they  so 
wished — Court's  procedure  was  unjusti- 
fied 736 

O.  20,  R.  11   (2)-Order  under  R. 

11  (2)  is  appealable  being  one  under 
Civil  P.  C.,l:8.  47  191 

*— O.  21,  R,  2— Judgment-debtor 
paying  certain  amount  towards  satisfac- 
tion of  decree — Decree- holder  not  certi- 
fying payment  and  executing  whole  am- 
ount due  under  decree— Judgment-deb- 
tor bringing  suit  to  recover  amount  paid 
—Such  suit  is  maintainable  269 

; O.  21,  R.  10— Decree-holder  apply. 

ing  to  Court  which  passed  decree  to  issue 
notice  to  judgment- debtor  who  was  then 
outside  that  Court's  jurisdiction -Appli- 
cations  made.bona  fide  for  executing  de- 
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cree — Application  is  to  proper  Court  and! 
legal— It  is  step-in-aid  of  execution  95 

O.    21,  R.   11    (2)— Decree-holder 

making  application  for  execution  of  de- 
cree for  certain  sum — That  sum  paid  up 
— It  is  inequitable  to  allow  him  to  make* 
another  application  asking  for  further 
sum — In  application  made  for  execution! 
of  decree  interest  inserted  and  scored  out 
and  deletion  accepted  by  decree-holder 
— He  is  not  entitled  to  make  another  ap- 
plication to  execute  decree  for  interest 

182* 

O.  21,  R.  22— Execution    after  one* 

year — Notice  to  judgment-debtor  essen- 
tial unless  reasons  for  not  issuing  notice 
are  recorded — Failure  to  record  reasons 
renders  proceedings  void  161ot 
O,  21,  R.  59— No  enquiry  as  to  de- 
cree holder's  right  to  execute  decree  cam 
be  made  under  B.  59  152a 
*  — O.  21,  Rr.  60  and  63— Order  to- 
be  in  favour  of  claim  under  B.  60  must 
be  result  of  investigation  unless  investi- 
gation unnecessary  —  Claim  preferred! 
under  B.  58  but  notice  not  issued  to- 
attaching  decree-holder —  Decree-holder 
not  appearing — Execution  proceedings 
as  also  claim  application  closed  — Neither 
order  closing  execution  proceedings,  nor 
that  closing  claim  application,  nor  also, 
their  .combined  effect,  is  order  under 
B.  60  or  order  against  decree-holder 
within  B.  63  123 

O.  21,  R.  63— High  Court  does  not 

ordinarily  interfere  in  revision  witb 
orders  passed  under  0.  21,  B.  63  2976 
^— O.  21,  R,  63 — Orders  made  against 
person  applying  for  removal  of  attach- 
ment— Under  0.  21,  B.  63  he  can  sue- 
though  attachment  is  subsequently  with- 
drawn 22Ba 
O.  21,  R.  63 — Application  for  re- 
moval of  attachment  being  unsuccessful 
— Applicants  bringing  regular  suit  pray- 
ing for  costs  in  application  and  for  decla- 
ration that  property  was  theirs — They 
can  get  decree  for  such  costs  128  (1)< 

O.  21.  R.    63— After    applying    for 

removal  of  attachment,  0.  21,  B.  63  ap- 
plies for  declaratory  suit,  and  not  Speci- 
fic Belief  Act,  8.  42  104 

O,  21,  Rr.  BSand  84— Neither  pro- 

visions  of  O.  21  of  Code  nor  procedure 
on  original  side  of  Bangoon  High  Court 
contemplate  highest  bid  at  auction  sale 
to  be  placed  before  Judge  for  acceptance 

311c 
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O.  21,   R,    84— Officer    conducting 

flalo  is  to  declare  highest  bidder  as  pur- 
chaser '  311  b 

* O.  21,    R.   84 — Auction-purchaser 

'whose  bid  is  accepted  by  fall  of  hammer 
-can  withdraw  offer  before  acceptance  by 
Court  without  liability  of  paying  deficit 
on  resale  12 

O.  21,  R.  SO— Official  Eecoivor  not 

in  possession  nor  party —  Absence  of 
notice  of  auction  to  him  does  not 
amount  to  material  irregularity  31  la 

O.  21,  R.  90  —  Auction  purchaser 
•cannot  apply  to  seb  aside  sale  under 
B.  90  but  under  B.  91  only  33  (1) 

O.  21,  R.  92  —  Order  under  —  No 

second  appeal  lies — Provisions  of  S.  104, 
Civil  P,  C.,  are  not  affected  by  Burma 
Courts  Act,  S.  11  148  (1) 

* O.  30,  R.  4— All  that  O.  30,  B.  4 

-contemplates  is  existence  of   partnership 

310a 

— — O.  33,  R.  5— Court  cannot  dismiss 
application  for  leave  to  sue  as  pauper 
by  going  beyond  allegations  therein 

209  (1) 

O.  33,  R.  5   (a)— Value    for  Court- 

fee  wrongly  calculated  —  Application 
must  be  dismissed  —  (Obiter)  Bight  of 
fresh  application  may  subsist  128  (2) 

O.  33,. R.  5  (d) — Court  examining 
only  applicant  and  taking  into  considera- 
tion his  examination  as  \vell  as  his  peti- 
tion— It  also  taking  judicial  notice  uf 
certain  proceedings  in  which  applicant 
was  party— Court's  action  is  proper  273 

O.  33,  R.  7— Court  examining  only 

applicant  and  taking  into  consideration 
his  examination  as  well  as  his  petition 
— It  also  taking  judicial  notice  of  cer- 
tain proceedings  in  which  applicant  was 
party— Court's  action  is  proper  273 

— O.  38,  R.  5  —  Application,  to  res- 
train person  temporarily  from  withdraw- 
ing amount  at  his  credit  and  Court's 
order  thereon  are  really  for  attachment 
before  judgment  94a 

•  •'  'O.  38,  R.  9  —  Liability  of  bond 
executed  under  Rj  9,  ceases  as  soon  as 
suit  is  dismissed  946 

— -O.  41,  R.  10- -Appellant  asked  to 
give  security  under  O.  41,  B.  10  (1)  fail- 
ing to  furnish  it  within  time  ordered, 
with  knowledge  of  order  for  ,  security — 
Application  made  for  extension  after 
expiration  of  time  to  give  security  re- 
fused—Appeal rejected.—  No  order  to 
appeal  can  be  made  289 


Civil  P.  C. 

* O.41.R.17— Bule  empowers  Court 

to  adjourn  a  case — For  default,  appel- 
late Court  should  not  pass  order  with- 
out hearing  appellant's  advocate  11  (2) 

O.  41,R.    20  — Neither  appellant 

nor  respondents  deriving  claim  touching 
dispute  in  appeal  from  party  not  joined 
in  appeal — Decision  of  appeal  not  in- 
juriously affecting  interest  of  that  party 
under  decree  appealed  against  —  Such 
party  is  not  necessary  to  appeal  265a 

* O.    43   (1)  fw)— Appeal  must    be 

confined  to  grounds  allowed  under  B.  7, 
O. 47  105a 

O.    47,  R.  1 — Beview    of  judgment 

in  Art.  162  refers  to  review  under  0.  47, 
B.  1  2292; 

— —  O.  47,  R.  1  —  Mistake  or  erior — 
Eiror  of  law  must  be  obvious  70a 

O.  47,  R.  1 — Ground    for  review — 

Dehveiy  of  judgment  without  notice  to 
parties  and  thus  depriving  right  to 
obtain  leave  to  appeal  under  Letters 
Patent — Ground  is  sufficient  for  grant- 
ing review  '  7  Ob 

O.   47,   R.  7  —  Scope  —  Allowing 

appeal  on  any  other  ground  is  acting 
without  jurisdiction  and  is  liable  to  be 
set  aside  in  revision  105b 
Sch.  2,  Para,  15 — Suit  for  enforce- 
ment of  award — Signature  of  party  may 
not  estop  him  from  disputing  correct- 
ness 1666 

Sch.    2,  Para.     16  —  Two   chosen 

arbitrators  enlisting  services  of  two 
additional  arbitrators,  they  having  no 
such  powers  under  terms  of  reference — 
Award  made  and  signed  by  two  chosen 
arbitrators  alone  —  Decree  in  conse- 
quence of  such  award  is  not  appealable 

225  (2) 

Sch.  2, Para.  20— Suit  for  enforce- 
ment of  award  praying  also  that  award 
be  filed — Second  appeal  lies  16 60. 
Companies  Act  (7  of  1913) 

S.    235  —  Unsuccessful   appeal    by 

directors  in  winding  up  proceeding— No 
order  as  to  costs  —  Still  directors  can 
claim  reasonable  costs  bona  fide  incurred 
for  company  and  are  not  to  that  extent 
bound  to  make  up  company's  amount  in 
their  hands  139 

Company 

fc—  Agreement  when  company  not 
formed — Company  is  not  bound  by  it 

184a 
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Contract 

— — Construction  —  (Per  Pratt,  C.  /., 
and  Carr,  J.)— Sellov  agreeing  to  sell 
goods  from  his  ou  other  mills — No  inten- 
tion to  supply  from  particular  mill 
given  nor  milling  notice  issued — Seller's 
mill  burnt— Seller  is  liable  under  con- 
tract— (Ormiston,  J.,  contra)  80a 
Construction — Construction  of  con- 
tract should  not  be  dependent  on  con- 
venience only  806 
Contract  Act  (9  of  1872) 

S.4 — N,  a  Buddhist  few  days  before 

his  death  telling  his  children  by  first 
wife  to  give  K  his  second  wife  certain 
property  in  lieu  of  her  share  —  K  con- 
senting to  this  and  accepting  it  few 
davs  after  N's  death  —  Property  little 
more  than  nominal  consideration — No 
specific  performance  of  such  contract 
can  be  ordered  and  doctrine  of  part  per- 
formance also  'is  inapplicable  and  K  is 
not  bound  by  such  contract — Part  per- 
formance 33Sa 
** S.I  1— Buddhist  monk  is  nob  dis- 
qualified from  contracting  (FB)  354a 

*# S.  23— Sale  to  Buddhist  monk  is 

•not  immoral  (FB)  3546 
S.  25 — Part  of  consideration  re- 
ferring to  past  debt  —  Debt  must  be 
definitely  specified  240& 

S.  30  —  If    ag  result    of   wagering 

contract,  principal  proves  that  agent  re- 
ceived money  on  his  behalf,  agent  is 
liable  to  account  to  principal  for  the 
money  and  onus  is  on  principal  to  prove 
that  agent  so  received  money  244<z 

S.  30  —  K  owing    money    to  N  on 

hotting  transaction  —  N  demanding  it 
and  on  Z's  refusal  threatening  to  post 
him— £  giving  cheque  to  N  but  re- 
questing not  to  present  it  and  promising 
to  make  payment  on  certain  date — N 
not  posting  R  —  There  is  a  good  consi- 
deration for  passing  of  cheque  in  N's 
refraining  from  posting  K  and  under 
S.  30  promise  based  oh  such  considera- 
tion is  not  illegal  241 

S.     40,    Hlua.     (a)     and   (b)   — 

Specific  performance  can  be  asked 
against  legal  representative  in  respect  of 
contract  for  purchase  of  immovable  pro- 
perty 2  74  a 
S.  45 — Husband  and  wife  —  Bur- 
mese Buddhist  husband  and  wife  are 
partners  and  so  Buddhist  wife  can  sue 
in  respect  of  partnership  asset  in  her 
capacity  as  surviving  partner  _  306 
— S.  73— Person  engaged  aa  teacher 


Contract  Act 

by  month — No  provision  for  notice  to 
leave — Contract  can  be  terminated  by 
one  month's  notice  167 

S.  74 — Contract  by  M  for  purchase 

of  motor  truck  from  D  — Truck  delivered 
to  M — Part  of  purchase  money  paid  and 
with  regard  to  balance  M  entering  into 
hire  purchase  agreement  about  truck  in 
which  M  was  described  a?  hirer  and  D 
as  owner — Under  agreement  balance  waa 
bo  be  paid  in  instalments  and  on  pay- 
ment of  whole  sum  M  had.  option  to 
purchase  truck  by  paying  one  rupee — 
Agreament  containing  clause  that  on 
failure  by  M  of  any  instalment  as  ib 
became  due  D  could  seize  car  and  credit 
its  value  as  against  amount  due  by  M 
but  M  was  nob  to  be  credited  with  more 
sum  than  then  due  —  Agreement  though 
in  form  of  hire,  object  ot  parties  in 
drawing  it  up  was  to  enter  into  con- 
tract for  sale — Stipulation  that  M  was 
not  bo  be  credited  with  more  sum  than 
then  due  was  by  way  of  penalty  which 
Court  can  and  ought  to  relieve  against 
under  B.- '74  368 

S.  137— K   supplying    goods  to  Al'x 

employees  and  M  being  surety  for  em- 
ployees— K  making  statement  that  he 
did  not  intend  to  file  suit  against  em- 
ployees —  Such  statement  does  not 
amount  to  waiver  of  his  claim  against 
them  so  as  to  discharge  M  from  liability 

I87a 

S.    152 — Pawn-broker  issued  pawn 

ticket  containing  clause  exempting 
pawn-broker  from  liability  in  certain 
situation  —  Bailee  could  plead  the  con- 
tract as  exempting  him  from  liability 

1456 

S.  178 — K  obtaining  jewellery  from 
lawful  owner  by  'fraudulent  pretence 
that  he  was  prospective  purchaser  bub 
with  dishonesb  intenbion  of  raising 
money  on  it  himself — Jewellery  pledged 
by  K — Jewellery  is  obtained  by  fraud 
and  pledge  is  invalid  320 

S.  216—4    mortgaging    his  cinema 

theatre  on  a  leasehold  from  G  to  C — 
Subsequent  mortgage  with  power  to  sell 
in  favour  of  G~A  again  mortgaging  the 
property  to  E  for  one  lakh — C  given 
management  of  cinema  with  'power  to 
utilize  profits  in  lieu  of  principal  and 
interest— G  selling  the  property  in  pur- 
suance of  his  power  of  sale— 0  purchas- 
ing it  and  getting  renewal  of  lease  of 
oinem  site— C  also  getting  assignment 
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of  E's  mortgage  of  one  lakh  for  15  thous- 
and— A  was  held  not  entitled  to  benefit 
of  purchase  by  C  or  of  the  assignment 
from  E  by  him  140 

Court-fees  Act  (7  of  1870) 

S.   7   (iv)  (f)  —  Partition   suit  — 

Plaintiff's  share  determines  jurisdiction 
and  court-fee  211a 

— -S.  15  —  Review  application  ad- 
m  it  ted — Decision  reversed  or  modified 
not  on  the  ground  of  mistake  of  law  or 
fact — All  reliefs  granted  in  concurrent 
application  for  amendment  of  decree 
under  Civil  P.  C.,  S.  151— To  prevent 
abuse  of  Court  process  refund  of 
court-fee  should  be  allowed  158 

* Sch.  2,  Art.  17  (vi)— In  suits  for 

possession  of  Phongyi  Kyaung,  court- 
fees  are  payable  under  Art.  17  (vi)  and 
not  ad  valorem  court- fees  on  market 
value  (FB)  134 

Criminal  P.  C.  (5  of  1898) 

* (as  amended  in  1923),  S.  162— 

Statement  made  by  prosecution  witness 
written  in  police  diary — At  accused's  re- 
quest Court  must  refer  to  it  and  must 
furnish  him  with  copies  87a 

S.  162— Police  officers  taking  state- 

ments  of  witnesses  should  not  extract 
and  enter  in  diaries  as  much  as  is  rele- 
vant and  destroy  original  876 

S.    227v-AUeration    of   conviction 

under  3.  30  (a)  to  one  under  8.  37  is  not 
justified*  256d 

— - S.  236 — Alternative  charges  can- 
not be  combined  under  one  charge — 
S.  236  applies  when  the  law  applicable 
and  not  facts  are  in  doubt — Conviction 
in  the  alternative  is  bad  when  distinct 
finding  as  to  facts  is  not  arrived  at 

209  (2) 

S.  250— Where  a  case  is  not  wil- 
fully false  nor  is  there  perversion  or 
exaggeration  of  evidence,  compensation 
should  not  be  awarded  14  (l)b 

S.  259 — Complainant    dying  before 

hearing — Offence  non-compoundable  and 
non- cognizable  —  Magistrate  can  still 
proceed  with  the  case  14  (2)b 
S.  342—  Under  S.  342  after  exami- 
nation of  fresh  witnesses  for  Crown  and 
reoall  and  cross-examination  of  prosecu- 
tion witnesses,  .accused  should  be  Ca- 
mmed, but  violation  of  provisions  of 
S.  342  is  mere  irregularity  curable 
under  B.  637  if  it  does  not  involve  pre- 
judice to  accused  331 
** S.  423  (1)  (b)-Bubatitution  of 


Criminal  P.  C. 

30  stripes  for  three  months'  rigorous;- 
imprisonment  is  enhancement  (FB)  177 
— — S.  439  (4)— Accused  acquitted — No- 
erroneous  recording  or  omission  of  evi- 
dence—High Court  cannot  direct  retrial 
by  holding  that  on  evidence  as  it  is  ac- 
cused ought  not  to  have  been  acquitted 

321 

** S.    520  —  Accused   acquitted — 

Both  District  Magistrate  and  Sessions- 
Judge  can  interfere  with  trial  Court's- 
order  under  8.  517— Accused  convicted 
by  First  Class  Magistrate— No  appeal  to 
Sessions — District  Magistrate  can  inter- 
fere with  his  order  under  S.  517:  6 
Rang,  259=A.I.R.  1928  Rang.  240= 
111  I.C.  878,  Overruled  (FB)  9? 
S.  537— Under  S.  342  after  exami- 
nation of  frtsh  witnesses  for  Crown  and 
recall  and  cross-examination  of  prosecu- 
tion witnesses,  accused  should  be  exa- 
mined, but  violation  of  provisions  of  S. 
342  is  mere  irregularity  curable  under 
S.  537  if  it  does  not  involve  prejudice  to- 
accused  331 
Custom 

Essentials  —  Custom     that     only 

ground  on  lower  level  is  to  be  cultivated 
and  that  each  piece  of  ground  is  to  have- 
catchment  area  is  unreasonable  as  jt  de- 
prives Government  of  right  to  dispose  of 
State  lands  on  higher  level:  A.I.R.  1929 
Rang.  31=6  Rang.  615,  Reversed 

300* 
D 

Debtor  and  Creditor 
Person  authorized  to  deal  with  pro- 
perty by  Letters  of  Administration  and 
also  by  powers-of-attorney  from  heirs — 
He  mortgaging  property— Creditor  need 
not  enquire  into  application  of  money 
borrowed  5c 
Decree 

Form   of— Giving  of  money  decree 

for  immovable  property  is  wrong      2720 

Deed 

—  Construction — Mortgage  or  sale — 
Sale  deed  an  outright  conveyance — Bight 
of  redemption  expressly  refused — Simul- 
taneous agreement  to  reconvey  if  certain 
amount  paid  regularly  as  rent  for  five 
years — In  default  of  any  payment  agree, 
menfc  to  be  void— The  two  documents 
constituted  sale  with  right  of  repurchase 
and  not  mortgage  39a 
Divorce  Act  (4  of  1869) 
S.2— Domicile  illustrated  (SB)  216fr 
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Divorce  Act 

** S.  14— Condonation  of  past  matri- 
monial offences  is  impliedly  conditioned 
upon  future  good  behaviour  of  offending 
spouse  and  so  if  after  condonation  offen- 
ces are  repeated,  right  to  make  condoned 
offence  ground  for  divorce  revives — Wife 
committing  adultery — Then  husband  and 
wife  living  together  for  some  months — 
\Vife  again  deserting  husband — Subse- 
quent desertion  is  sufficient  ground  for 
making  previous  adultery  ground  for 
divorce  and  husband  is  entitled  to  decree 
for  divorce  (SB)  21 6 a 

E 
Easement 

Right   to   surface    water    cannot  be 

claimed  even  apart  from  provisions  of 
Easements  Act  3006 

Easements  Act  (5  of  1882) 

Ss.    17    (c)   and    18 — Act    does  not 

apply  to  Burma  —Bight  of  receiving  sur- 
face water  can  be  acquired  by  custom  in 
absence  of  statutory  prohibition  31 

Evidence  Act  (1  of  1872) 

S.  18 — Admission  by  a  person    that 

one  of  the  heirs  has  absolute  right  to 
property  to  which  the  person  along  with 
others  is  heir,  cannot  affect  other  heir 

2726 

*  —  S.  53 — Transaction   in   nature   of 
relinquighment   —  Agreement    to    relin- 
quish unregistered  but  enforceable  under 
the  doctrine  of  part  performance — Secon- 
dary  evidence   of   its   contents   may    be 
given  if  it  is  lost  181a 

S.  65  (f)— Registration    Act— S.    57 

only  shows  that  when  secondary  evidence 
has    in    any    way  been  introduced  as  by 
loss  of  original  document,  copy    certified 
by  Registrar  is  admissible  to  prove   con- 
tents of  original  277 

S.  91 — Oral  evidence  as  to  contract 

for    sale   is  not  rendered  inadmissible  by 
document  which  does  not   record    terms 
of  contract  for  sale  2936 
S.    91 — Contract   for   sale  unregis- 
tered— S.    49,    Registration  Act  does  not 
preclude  it  from  being  given  in  evidence 
to  prove  terms  of  contract  293c 

*  S.  91 — Contract   compulsorily   re- 

gistrable  but  not  registered    is  inadmis- 
sible 606 

S.  92—  Surety    bond— Wording  not 

supporting    that    surety    was  not  liable 
for  decretal  amount  — Surety  told  that  he 
was    for    appearance  only — Application 
for  surety  supporting  him     Release  order 
vague  —  Evidence    held   admissible   to 

1929  Indexes  (Rang,) -3  &  4 


Evidence  Act 

prove  that  execution  was  under 


mistake 
262 

S.  92— Oral  evidence  as  to  real  cha- 
racter of  consideration  is  not  barred 

210* 

S.  92 — Person  selling  land  but  con- 
tinuing in  possession  under  oral  agree- 
ment to  repurchase — Vendee  selling  pro- 
perty to  third  person  — Original  vendor 
can  prove  against  the  subsequent  pur- 
chaser, oral  agreement  to  repurchase  and 
fraudulent  nature  of  subsequent  pur- 
chase 86 

S.  101— Plaintiffs  suing  defendants 

for  sum  of  money  said  to  be  due  to  him 
in  respect  of  labour  supplied  to  them 
and  producing  document  signed  by  part- 
ner in  defendants'  firm  saying  balance 
claimed  was  due  Lo  him  -Onus  is  on  de- 
fendants to  show  that  document  which 
amounted  to  admission  was  obtained 
under  circumstances  not  legally  binding 

263 

S.    101 — If   as    result    of  wagering 

contract,  principal  proves  that  agent  re- 
ceived money  on  his  behilf,  agent  is 
liable  to  account  to  principal  for  the 
money  and  onus  is  on  principal  to  prove 
that  agent  so  received  money  244a 

S.  101     Onus  immaterial — After  all 

the  evidence  has  been  taken,  no  question 
of  burden  of  proof  remains  183fr 

S.    114  -Evidence   of  co-habitation 

and  repute — Burden  is  on  person  deny- 
ing marriage  to  prove  that  the  marriagd 
did  not  take  place  341a 

S.  114 — Marriage — Presumption  of 

marriage   arises    from  long  cohabitation 

616 

S.  114  — Executants,  men  of  experi- 
ence— Strong  proof  is  necessary  to  show 
that  the  deed  was  signed  without  being 
read  over  396 

S.  115  —Vendor  is  not  estopped  from 

suing  to  recover  possession  of  property 
on  ground  of  vendee's  incapacity  to  con- 
tract (FB)  354rf 
S.  115 — Burmese  husband  and  wife- 
mortgaging  joint  property  by  registered 
deed— Husband  sentenced  to  transporta- 
tion— Within  one  month  of  his  departure- 
wife  alone  selling  property  for  inade- 
quate consideration — Vendee  on  his  part- 
mortgaging  it  to  5 — Husband  on  his  re- 
turn getting  possession— S  suing  and 
having  in  execution  himself  purchased 
it  taking  out  delivery  warrant  against), 
husband— Husband  bringing  present  suit 
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— S  was  not  transferee  without  notice 
and  there  was  no  estoppel  against  hus- 
band 1126 

S.    115  — Laches— Length   of  delay 

and  nature  of  acts  done  during  the  in- 
terval are  material  for  estoppel  176 

*  —  S.      116  -Rights     of    vendors    of 
plaintiff  extinguished  by  adverse  posses- 
sion   by    defendant  — Defendant,      after 
purchase  of  land  by  plaintiff  taking    his 
permission    to   occupy    land — He  is  not 
estopped   from   pleading   acquisition    of 
title  by  adverse  possession  1706 

S    116 — A  tenant  is  estopped    from 

denying    his    landlord's   title  till  he  sur- 
renders possession  15 

F 
Family  Arrangement 

Agreement  as  to  division  of  family 
property — Heir  giving  up  his  undoubted 
rights  to  it  without  consideration  and 
without  professional  advice— No  fraud 
or  undue-inf'uonce  Still  agreement  can 
be  set  aside  3356 

G 
Government  of  India  Act  (1919) 

S.  ~6-B -Rules  under  R     14— Per- 

son    occupying    position    of  Extra  Assis- 
tant Commissioner  dismissed — He  bring- 
ing suit  against  (  rown  in   damages    for 
-wrongful  dismissal  on  ground   that    pro- 
visions   of    R    14  and  Circular  G.  No    18 
of  1926  issued  by  Government  of  Burma 
were   not    followed— Though    he  cannot 
rely    on    alleged    breach  of  procedure  in 
Circular  G  No.  L8,  he  is    not    precluded 
from    bringing    suit  and  decision  of  case 
will  depend  on  alleged  breach  of    forma- 
lities in  R.  L4  207 
Guardians  ind    Wards    Act    (8  of 
1890) 

S.     4    (5)—  Scope — An    application 

under  fl.  25  must  be  rnn.de  to  the  Court 
•where  the  minor  ordinarily  resides 

129(1) 

S.  25 — Scope — An  application  under 

S.  25  must  be  mule  to  the  Court  where 
the  minor  ordinarily  resides  129(1) 

Income  t-x  Act  (11  of  1922) 

#* S    4 — Remuneration  by  Foreign 

Government  j,aid  to  its  servant  for  work 
done  in  British  India  is  not  income  ac- 
cruing or  arising  in  British  India  (FB)  1 

* S.   l-l  (1)  (ix)— Provident    Fund 

started  by  company  Part  contributed 
by  deductions  of  employee's  salary — 
Part  contributed  by  company  —Provident 


Income-tax  Act 

Fund  subsequently  transferred  to  trus- 
tees— There  was  no  obligation  on  the 
company  to  make  periodical  payments  to 
the  trustees — Deductions  from  salaries 
or  contributions  by  company  not  actu- 
ally paid  to  trustees  Trustees  having 
power  to  call  on  the  company  to  make 
up  shortage  of  its  liabilities — Company 
held  not  entitled  to  deduct  from  their 
income  sums  merely  carried  forward  as 
a  book  liability  in  favour  of  employees 
or  trustees— Cash  payments,  however, 
could  be  deducted — Actual  payment  to 
employee  was  not  necessary — Actual 
payment  to  trustees  so  as  to  lose  proprie- 
tary right  of  control  was  sufficient 

(SB)  193 

* S.    13 — Computation    of    income, 

profits  under  8.  13  —  Assessee  ia  entitled 
to  show  that  income  included  in  assess- 
ment for  subsequent  year  was  included 
in  that  computation  (FB)  248a 

** S.  13 — Aasessee  not  making  hon- 
est statement — Random  assessment  can 
be  made  (FB)  1026 

** 5.  22  (4)— Notice  under,  can    be 

issued  even  after  return  is  mo.de  (FB)  38 
**  —  S.  23  (2)  Income-tax  Officer  not 
satisfied  that  statement  is  genuine  or 
complete — Notice  stating  particulars  and 
grounds  of  objections  should  ordinarily 
issue  Assessee  persistently  making  false 
returns — Such  notice  is  not  obligatory 

(FB)  102c 

*  S.  ^0,  Proviso — Meaning  explai- 
ned—  Assessment  under  S.  2J  (4)  followed 
by  refusal  to  make  fresh  assessment  un- 
der S.  27  does  not  come  under  proviso  8 

* S    13 — Power  of   review — During 

the  pendency  of  an  application  under 
8.  G6  (2)  the  Commissioner  can  exercise 
his  power  of  review  under  S.  33 

(tB)  2486 

S.  33     Question   whether   pending 

application  under  S.  66  (2)  is  bar  to  pro- 
ceedings under  S.  33  is  question  of  law 

2456 

S.  66 — High  Court  cannot  interfere 

with  finding  of  fact  regarding  complete- 
ness or  genuineness  of  statement 

(FB) 102a 

S.  66  (3)—  In  particular  year  as- 
sessment made  on  actual  income  —  Ob- 
jection that  sum  already  assessed  in 
previous  years  was  included  in  assess- 
ment— Assistant  Commissioner  finding 
that  assessment  in  those  years  being  on 
best  data,  there  was  no  conclusive  proof 
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Income- tax  Act 

that  sum  was  already  assessed  —  Ques- 
tion of  law  arises  from  such  order  viz., 
whether  assessee  is  entitled  to  show  sum 
is  included  in  estimate  in  previous  years 
.and  Commissioner  must  refer  case  2  45a 
Interest 

Bale   proceeds     lying   in    Court  — 

Mortgagees  cannot  get  interest  on  sale 
proceeds  1276 

Interpretation  of  Statutes 
— Scope  —    Penal    provision   has   no 
retrospective  effect  2786 

Rangoon  City  Municipal  Act 
(Burma  6  of  li*22) 

5.  80  —  Principle   of   valuation   of 

hereditament  is  its  hypothetical  value 
to  hypothetical  tenant  92 

J 

Jurisdiction 

— -Objection  once  decided  —  Second 
objection  cannot  be  entertained  2286 

Land  Acquis:tion  Act  (1  of  1894) 

* S.  20     Praon  for   whom   property 

is  acquired  is  not  '  person  interested  " 
— No  notice  to  him  under  S.  20  is 
necessary,  although  he  can  appear  and 
.adduce  evidence  115 
Landlord  and  Tenant 
Agreement  to  lease —  Lessee  assign- 
ing rights  before  taking  possession  or  pay- 
ing rent  —  Assignee  not  attorning  to 
lessee  but  paying  rentdiiect  to  lessor — 
Relation  of  landlord  and  tenant  is  not 
-created  between  assignee  and  lessee  1846 

Landlord's    claim     on    produce     for 

rent  is  not  lien  93a 

* Third  person  taking  produce    from 

tenant  with  full  notice  of  landlord's 
<jlaim  for  rent — Landlord  can  enforce  his 
•claim  against  him  under  Specific  Relief 
Act,  S,  27  (b)  936 

Tenant  holding  over—  Conditions  of 

lease  continue  55a 

Legal  Practitioners  Act  (18  of  1879) 

S..12 — Conviction  under    Gambling 

Act  is  not  sufficient  for  disciplinary  ac- 
tion 352  (l)a 

1 Ss.    12    and    13   —  Conviction  of 

pleader  for  intimidating  and  assaulting 
•woman  does  not  by  itself  amount  to 
defect  in  character  and  is  not  sufficient 
for  suspending  him  from  practice 

352  (1)6 
Letters  Patent  (Rangoon) 

Cl.  12—  Plaintiff  not  applying  for 

leave  though  necessary — Defendant  sub- 
mitting to  Court's  jurisdiction  —  He 


Letters  Patent  (Rangoon) 

cannot  subsequently  object  to  Court's 
jurisdiction  61 

** Cl.  13   —Finding   having  effect 

of  allowing  suit  to  proceed  is  not  a 
judgment  within  Cl.  13  :  Ri«  g.  Civ. 
App.  .<o.  153  of  1924,  Rang.  Civ. 
Misc.  No.  82  of  Ib2l  and  5  Rang. 
782=A.  I.R  lb28Rang.  20=105  I. 
C.  472,  Overruled  (FB)  416 

Limitation  Act  (9  of  1908) 

S.  4- Where  the  time  for   filing   an 

appeal  expires  during  vacation  and  the 
appellant  applies  for  copies  on  the  day 
the  Court  re-opens,  an  appeal  hied  on 
the  day  next  after  the  issuing  of  the 
copies  is  within  time  96  (1) 

* S.  5  —  Pleader    accepting   Court 

clerk's  statement  that  application  for 
copy  cannot  be  accepted  until  deciee  is 
signed — Mistake  is  not  bona  fide  and 
time  cannot  be  excused  1166 

S.  12 — Date  of  judgment  is  date  of 

decree — Time  does  not  stop  till  decree 
is  actually  signed  116a 

S.  12-  Extension  of  time  —  Where 

the  time  for  filing  an  appeal  expires 
during  vacation  -and  the  appellant  ap- 
plies for  copies  on  the  day  the  Court 
re  opens,  an  appeal  filed  on  the  day  next 
after  the  issuing  of  the  copies  is  within 
time  96  (I) 

S.     \\  —  Proceeding    contrary    to 

clearly  expressed  provision  of  law  is  not 
prosecuting  another  civil  proceeding  in 
good  faith  2*7  a, 

S.  14  —  Claim  for  rent  allowed 
without  specific  issue  but  disallowed 
in  appeal  as  8.  1'2,  Rangoon  Rent  Ajt, 
did  not  apply— Whole  period  of  suit  can 
be  deducted  in  fresh  suit  for  rent  Sib 

S.  18 — Mere  aut    of     fraud    is     not 

sufficient — It  must  be  proved  that  a  per- 
son's  title  or  right  had  been  kept  from 
his  knowledge  by  other  party's  fraud  62 

S.  20 -Under    8.     20  debtor    must 

make  payment  of  interest  definitely  as  in- 
terest to  start  fresh  period  of  limitation 

339 

S.  2*5— Right    of    user   is  defea/ed 

when  suit  is  not  brought  within  two 
years  of  last  user  300a 

v Art.  120  —  Scope  —  It  cannot  be 

said  that  all  suits  irrespective  of  their 
nature,  which  a.<-e  baiel  on  an  award 
must  be  governed  by  Art.  120  2/5  (2) 

Arts.  1 12  and  It  I—  In  suit   aider 

Art.  142  burden  of  proof  lies  on  plain- 
tiff and  in  suit  under  Art.  Hi  it  liej  on 
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defendants— Suit  for  possession  of  land 
—But  defendants  proved  to  be  owner  at 
one  time  Plaintiff  in  possession  for 
last  15  or  30  years  —  Plaintiff  claiming 
that  defendant  obtained  possession  from 
him— Suit  falls  under  Art.  142  and  so 
if  defendant's  possession  is  nob  proved 
to  be  permissive,  plaintift  must  prove 
that  he  was  in  possession  within  twelve 
years  of  suit  153 

Art.  162— Review  of    judgment  in 

Art.  162  refers  to  review  under  Civil 
P.  C.,0.  47,  H.  1  2266 
Art.  162  —  Application  under  in- 
solvency jurisdiction  is  not  governed 
by  Art.  162  —  Presidency  Towns  insol- 
vency Act,  S.  8  (1)  22Sc 

Art.  173— Scope— Art.  173   is    res- 

tricted  to  applications  for  review  under 
Civil  P.  C.  22id 
Art.  181 —  Application  for  execu- 
tion made  beyond  time — Application  to 
be  regarded  as  application  for  extension 
of  time  governed  by  Arb.  181  30 4a 
—  Art.  182 — Applications  in  execu- 
tion need  not  necessarily  be  in  writing 
— Time  begins  to  run  not  from  opening 
of  execution  proceedings  but  from  ap- 
plications or  steps-in-aid  of  execution 

1526 

Art.  182  (5)  —  Decree-holder  ap- 
plying to  Court  which  passed  decree  to 
issue  notice  to  judgment-debtor  who 
was  then  outside  that  Court's  jurisdic- 
tion—  Application  made  bona  fide  for 
executing  decree — Application  is  to  pro- 
per Court  and  legal — It  is  step-in-aid  of 
execution  95 
Lower  Burma  Town  and  Village 
Lands  Act 

SB.   20    and    34  —  K,     lessee   of 

Qovernment  land,  transferring  lease  to 
N  by  registered  deed  ~N  not  getting  his 
name  entered  in  rolls  as  transferee  and 
not  taking  steps  to  obtain  possession 
and  further  allowing  document  of  lease 
to  remain  in  K's  possession  —  N  acts 
negligently  and  R's  position  as  ostensi- 
ble owner  must  be  implied  from  his  neg- 
leot  and  it  being  N's  duty  to  see  to 
mutation  of  names  he  cannot  throw 
blame  on  registering  or  revenue  officers 
— K  then  surrendering  lease  of  land  to 
Government  and  instead  receiving  new 
leases  of  house  sites  into  which  part  of 
land  covered  by  original  lease  was 
divided  and  transferring  lease  of  one  of 
house  sites  to  M — In  suit  -brought  by  N 


Lower  Burma  Town  and  Village 
Landi  Act 

on  the  strength  of  transfer  of  original 
lease  for  possession  of  land,  M  is  en- 
titled to  rights  under  S.  41  333 

M 
Mahomedan  Law 

-  Marriage  —  If    there  is  evidence  of 
cohabitation  and  repute,    burden    is    on 
person  denying  marriage  to    prove    that 
it  did  not  take  place  341a 

-  Suit    for    restitution     of    conjugal 
rights  cannot  bo  dismissed  on  mere  plea 
of  non  payment  of  prompt  dower     189a 

-  Text  —  Difference    in    opinion    bet- 
ween Abu  Hanifa  and  Abu  Mahomed 

1896 

—  Heirs  in  possession  only  mortgaging 
deceased's  property  —  Debts  beneficial 
to  estate  —  Mortgage  would  bind  all 
heirs  .  107a 

-  Marriage  —  Burmese     Buddhisb  wo- 
man cannot  marry    a   Shia   unless    con- 
verted to  Islam  35a 

-  Marriage—  Shia—  Muta  —  Period    of 
marriage  and  dower  must  be  specified  356 
Malicious    Prosecution 

-  Trial  after     police    investigation  — 
Case  not    intentionally    falae  —   Malice 
cannot  be  inferred  merely    from  infor- 
mant engaging  counsel  in  criminal   case 
or  somo  persons    telling  him     that    the 
person  complained  of  was  innocent     63 

Mortgage 

-  Sale   proceeds    lying    in    Court    — 
Mortgagees   cannot  get   interest  on   sale 
proceeds  1276 
Mortgagor  and  Mortgagee 

-  Mortggaor    transferring    mortgaged 
property  by  report   to  revenue  authori- 
ties of  sale  —  No    registered    conveyance 
—  Mortgagee    can    successfully    defend 
suit  for  redemption  280a 

-  English  cases  are   not    good    guides- 
in  mortgage  suits  Tlffl 

Motor  Vehicles  Act  (8  of  1914) 

-  S.  5  —  Road  sufficient  for   four   cars 
to  pass  abreist  —  Two  cars  going  in    on» 
direction  at  15  miles  an    hour  —  An  o  then 
car  coming    from    opposite   direction  — 
Person  driving  baby  car  at  25  miles  per 
hour  passing  the  two  cars  —  He  is   noli 
guilty  of  rash  or  negligent  driving 

14  (l)oi 


Opium  Act  (1  of 

1  -  S.  9  (c)*—  Knowledge  and  control  of 

opium  must  be  conclusively  prod       121 
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Fart  Performance 

N  Buddhist,   few    days   before   his 

"death  telling  his  children  by  first  wife  to 
£ive  K  his  second  wife  certain  property 
in  lieu  of  her  share — R  consenting  to 
this  and  accepting  it  few  days  after  N's 
death— Property  little  more  than  nomi- 
nal consideration — No  specific  perform- 
ance of  such  contract  can  be  ordered  and 
•doctrine  of  part  performance  also  is  in- 
applicable and  K  is  not  bound  by  such 
contract  335a 

— —Doctrine  of  part  performance  his  no 
application  in  the  case  of  donee  316 

Possession   under   oral   contract    ot 

sale — No  registered  deed — Such  posses- 
sion is  good  defence  to  suit  for  possession 

239a 

If  Burmese  Buddhist  directs   one  of 

coheirs  to  discharge  his  liabilities  which 
are  a  great  deal  leas  than  value  of  his 
property,  transaction  is  to  be  regarded  as 
£ift  of  excess  of  property  over  debt  and 
principal  of  part  performance  does  not 
apply  to  such  case  27 2a 
Contract  of  sale — Specific  perform- 
ance barred  by  limitation  —Still  delivery 
given  under  oral  agreement  on  payment 
of  price  is  valid  defence  to  suit  for  pos- 
session by  vendor  251 

Invalid  agreement  — Where    there  is 

no  valid  and  binding  agreement,  princi- 
ples of  part  performance  are  of  no  avail 

1816 
Penal  Code  (45  of  1860) 

S.    40  —  Scope— (Per    Baguley.,    J. 

In  the  order  of  reference).— S.  40  refers 
to  the  definition  of  the  word  "offence1, 
and  it  in  no  way  refers  to  the  punish- 
ment of  the  offence  (FB)  203d 

S,    109— (Per    Baguley,  J.   In   the 

order  of  reference.) — Court  is  not  justi- 
fied in  saying  that  words  'punishment 
provided  for  offence1  in  S.  109  mean 
punishment  for  offence  either  in  Penal 
Code  or  in  some  special  or  local  law — 
Interpretation  of  Statutes  (FB)  203c 

S.  109 — Burma  Rural  Self-Govern- 

ment  Act  (1921),  S.  12— Abetment  of 
breach  of  bye-laws  in  not  offence  under 
Penal  Code,  S.  109  75 

S.    114- -Person    punishable   under 

particular  section  of  Code  read  with 
S.  114  is  punishable  as  ^principal  and  is 
guilty  of  substantive  offence  (FB)  203a 
S.  114— If  person  is  convicted  of 
offence  under  particular  section  of  Code 
read  with  8,  114  and  if  that  offence  ren- 


Penml  Code 

dors  him  liable  to  whipping  in  lieu  of  or 
in  addition  to  other  punishment  either 
under  Whipping  Act  or  Burma  (Amend- 
ment) Act  18  of  1927.  he  is  BO  punishable 

(FB)  2036 

S.    227    and     Burma     Act    (3     of 

1928),  S.  2— Magistrate  sentencing  per- 
son, convicted  under  S.  '227,  I.  P.  C.,  and 
S.  2,  Burma  Act,  for  period  in  excess  of 
his  powers— Such  sentence  is  illegal  279 
S1  227  —In  case  under  S.  227  con- 
viction of  accused,  its  date  of  sentence 
and  fact  that  accused  was  granted  remis- 
sion of  punishment  and  the  conditions  on 
which  remission  was  granted  must  be 
proved  by  documentary  evidence  278a 

SB.   421    and    42 1  —  Magistrate's 

jurisdiction  is  not  taken  away  by  Presi- 
de ny  Towns  Insolvency  Act  14(2)a 

* S.  480  -Ingredients   enunciated — 

Prosecution  need  not  prove  intent  to  de- 
fraud—But accused  proving  want  of  such 
intention  is  entitled  to  acquittal  332a 

* Ss.   480   and   482— Even    trader 

with  some  claim  to  mark  cannot  adopt  it 
if  it  causes  infringement  of  other's  mark 
— Actual  physical  resemblance  not  sole 
consideration — If  mark  bears  particular 
name  in  market,  another  mark  bearing 
same  name  cannot  be  used  322/ 
* S.  482 — rest  for  determining  in- 
fringement of  trade- mark — No  person 
shown  to  be  misled  Prominent  and  sub- 
stantial portion  of  both  marks  nob  same 
— Trade-marks  called  by  same  name  by 
some  only — No  offence  held  to  be  com- 
mitted 345a 
S.  482 — Intent  to  defraud  is  neces- 
sary ingredient— Intention  is  presumed 
when  trade-mark  false — Burden  of  prov- 
ing absence  of  intention  is  upon  accused 
—Burden  whether  discharged  depends  up- 
on consideration  of  whole  evidence  1456 

S.   482  —  Person  not  necessarily 

manufacturer  acquiring  rights  in  respeab 
of. the  mark  can  prosecute  3220 

S.   482 — Corporate    body    may    be 

prosecuted  322d 
S.  482— Want  of  proof  that  pur- 
chasers were  deceived  does  not  prove 
want  of  intention  to  defraud— State  of 
mind  of  accused  should  be  established  to 
discharge  onus  of  proving  wanb  of  inten- 
tion to  defraud  3220 
Practice 

New  plea— Cage  not  set   up  in    the 

lower  Courts  cannot  ordinarily  be  al- 
lowed to  be  raised  in  second  appeal  34lZ> 
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Precedents  —  Stare  deoisis  —  The 

principle  of  stare  decisis  has  far  leas  ap- 
plicability to  the  law  of  procedure  than 
to  that  of  substantive  law  (FB)  41  a 
Presidency  Towns  Insolvency  Act 

(3  of  1909) 

S.  8  1)— S.  8  (1)  gives  Court  un- 
limited power  to  review,  rescind  or  vary 
and  S.  90  (L)  cannot  act  to  limit  it  229a 
S.  8  (1) — Application  under  Insol- 
vency jurisdiction  is  not  governed  by 
Limitation  Act,  Art.  162  229c 

S».    9  (e)    and    12    (1)  (c)— Under 

S.  9  (e)  act  of  insolvency  becomes  com- 
plete at  conclusion  of  21  days  and  appli- 
cation to  get  person  adjudicated  insolvent 
must  be  made  within  three  months  from 
conclusion  of  21  days  313 

S.    17 — Unless  Official   Assignee    is 

party  to  suit  decreeing  lien  on  estate  of 
insolvent,  he  is  not  bound  by  it  229/ 
S.  17,  Proviso — Person  by  agree- 
ment with  his  creditors  authorizing  them 
to  withdiaw  money  to  his  credit  — He 
adjudicated  insolvent  arid  on  next  day 
creditors  suing  him  on  strength  of  agree- 
ment to  have  lien  on  money  to  insolvents 
credit  and  obtaining  decree — Suit  insti- 
tuted without  leave  of  Court — Leave 
being  necessary  decree  obtained  is  not 
binding  on  Official  Assignee  or  estate  of 
insolvent  2290 
* S.  52 — Insured  goods  with  com- 
mission agent — Goods  destroyed — Agent 
becoming  insolvent  —  Insurance  money 
recovered  by  Official  Assignee  can  be 
followed  (cf  5  Rang.  73,  A.  I.  R.  1S27 
Rang.  140  —Ed)  59 
S.  5S — Person  claiming  to  be  secu- 
red creditor  must  prove  good  faith  and 
consideration  60a 

*  — S.  56  (1)  Charge  on  estate  few 
days  prior  to  insolvency  if  created  in  duo 
course  of  business  is  not  fraudulent  229i 
S.  90  (1)— S.  8  (I)  gives  Court  un- 
limited power  to  review,  rescind  or  vary 
and  3.  90(1)  cannot  limit  it  229 a 
Probate  and  Administration  Act  (5 
of  1881) 

S.    90  —Letters    of    Administration 

issued  under  Probate  and  Administration 
Act  where  they  should  have  been  issued 
under  Succession  Act  -  Administrator 
mortgaging  property  without  Court's  per- 
poission—  Letters  must  be  taken  to  give 
the  powers  that  they  appear  to  give  upon 


Probate  and  Administration  Act 

their  face  until  revoked  or  altered — 
Mortgage  would  not  bind  heirs  5<* 

S.   90   (3)  (a)— Permission    to  sell 

property  does  not  ipso  facto  mean  per- 
mission to  mortgage  S&* 
Provident  Funds  Act  (19  of  1925) 
*-— S.  5— Nomination  prohibited  by 
personal  law  is  valid — Such  nomination, 
though  made  before  the  Act  of  1925,  and 
though  no  fresh  nomination  was  made- 
after  that  Act  is  validated  by  S,  5  54 
Provincial  Insolvency  Act  (5  of 
1920) 

* S.    16 — Original     petition   validly 

presented  —  Petitioner  not  proceeding 
with  due  diligence— Court  can  substitute- 
in  his  place  other  creditors  as  petitioners 
during  pendency  of  insolvency  proceed- 
ings and  they  will  take  place  of  original 
petitioner  ab  initio— No  fresh  act  of  in- 
solvency is  necessary  291 
S.  21— Insolvency  proceedings  pend- 
ing—Deposit by  debtor — Petitioning  cre- 
ditor is  not  entitled  to  withdraw  it 
during  continuance  of  proceedings  338 

S.   41  — Proceedings   do   not   neces- 

aarily  end  ^  1686 
S.  54— Moveables  sold  to  one  cre- 
ditor in  preference  to  another— Others 
not  injuriously  a  fleeted  Sale  cannot  be- 
set aside  except  under  S  54  110 
S.  56  (2)  (b)— Receiver  is  not  enti- 
tled to  commission  on  realization  by  sala 
of  mortgage  monoy  168c 

S.  61 — Discharge  of  insolvent    does 

not  affect  Court's  power  of  distributing 
assets  168a 

Provincial  Small  Cause  Courts  Act 

(9  of  1887) 

Art  4 — Growing  palm  tree  is  im- 
movable property  2001 

R 
Railways  Act  (9  of  1890) 

* S.    113 — Application    under    Sub- 

S.  4  is  not  a  criminal  prosecution-  Court 
has  no  powr  to  fine  or  to  order  imprison- 
ment in  default  '  11(1} 
Rangoon  City  Municipal  Act  (Bur- 
ma 6  of  1922) 

S.  80— Principle    ol   valuation    of 

hereditament  is  its  hypothetical  value  to 
any  hypothetical  tenant  92 

S.  I    2 — Mortgage   not    notified    to 

corporation —  Property  sold  for  default 
in  payment  of  property  tax — Purchaser 
even  after  institution  of  suit  on  mort- 
gage gets  it  free  from  mortgage— Lift 
pendens  doo<3  not  apply  175 
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Rangoon  City  Municipal  Act 

S.  214 — Offence  under  S.  125  though 

continuing  one  if  committed  for  more 
than  six  months,  8.  214  applies  122 
Rangoon  High  Court  Rules  and 

Order 

Rr.  258, 259  and  261— Neither  pro- 
visions of  0.  21,  Civil  P.C.,nor  procedure 
on  original  side  of  Rangoon  High  Court 
contemplate  highest  bid  of  auction  sale 
tf  be  accepted  by  Judge  31  Ic 
Rangoon  Rent  Act  (1  of  1922) 

S.  19  (l)-Standard  rent  not  fixed 

— Collateral  agreement  to  pay  fixed  rent 
is  not  covered  by  the  Act  55(2 

Rangoon  Small  Cause  Courts  Act 

(7  of  1920) 

S.  14  (c) — Bo  long   as  act    done  by 

bailiff  is  done  under  or  by  virtue  of 
order  of  Court  it  is  done  in  pursuance 
thereof  though  it  is  not  in  strict  con- 
formity of  such  order  ISOfc 

S.    35     Applicability— S.    35    does 

not  apply  where  the  charge  levelled 
against  the  bailiff  is  that  he  caused  loss 
by  neglecting  to  satisfy  himself  regard- 
ing the  sufficiency  of  the  security  ottered 

ISOa 
Registration  Act  (16  of  1908) 

S.    2—  Landlord's   letter   to   tenant 

informing  him  "As  long  as  you  occupy 
room  we  shall  not  ask  you  to  vacate  it  " 
does  not  amount  to  lease  ar  agreement 
to  lease  and  is  exempt  from  registration 

164 

S.  17(2)  (v)- Landlord's  letter  to  te- 
nant informing  him  "As  long  as  you  oc- 
cupy room  we  shall  not  ask  you  to  va- 
cate it"  does  not  amount  to  lease  or 
agreement  to  lease  and  is.  exempt  from 
registration  164 

SB. 21  and  22 — Mortgagoo  not  giving 

proper  description  of  properties  aituate 
in  Rangoon  in  accordance  with  provi- 
sions of  Ss.  21  and  22 — Properties  not 
properly  indexed  in  Registration  office — 
Subsequent  purchaser  making  ordinary 
search  but  not  discovering  mortgage  — 
As  failure  to  make  proper  entry  in  index 
was  due  to  negligence  of  mortgagee,  sub- 
sequent purchaser  would  be  preferred  to 
him  117a 

S.  22  (S) — Description   of   property 

given  in  mortgage  deed  not  in  com- 
pliance with  terms  of  8s.  21  and  22  but 
from  careful  study  of  document  property 
could  be  identified — Document  is  not 
disentitled  for  registration  1176 
SB.  49  and  17— Contract  for  sale 


Registration  Act 

unregistered  —  8.  49  does  not  preclude  it 
from  being  given  in  evidence  to  prove 
terms  of  contract  293? 

--  S.  49  —  Suit  for  redemption  must 
fail  if  mortgage  cannot  be  proved  being 
unregistered  179a 

-  S.  57   (S)-S.  57,  Registration   Act 
only   shows   that    when  secondary   evi- 
dence has  in  any  way  been  introduced  aa 
by  loss  of    original  document   copy  certi- 
fied by  Eegistrar  is  admissible  to  prove- 
contents  of  original  277 
Religious  Endowments 

-  Intention  of  scheme  framed  by  Chief 
Court  of  Lower   Burma  -in  Civil   Miscel- 
laneous Case  No.  186  of  1919  indicated 


-  Unless  there  is  cogent  reason  to  con- 
trary, person  having  support  from  majo- 
rity of  community  ought  to  be  appointed 
as  trustee  for   Parsi  Fire  Temple   in  pre- 
ference to    one  having   no  such   support 
and    fact  that   trustees  ought   not  to  be* 
related  to  each   other  is  not  sufficient  ta 
disregard  such  wishes  22\c 

-  Shwe  Dagon  Pagoda-  Under  schema 
framed  by  late  Court  of  Recorder  of  Ban- 
goon    in  Civil    Regular    Suit    No.  139  of 
1884  property  within  precincts  of  Pagoda 
grant  is  vested  in  trustees  and  they  have 
sole   right   to  repair   buildings   such   as 
Zayats  214 

S 
Specific  Relief  Act,  (1  of  1877) 

-  S.    9  —  Suit    under—  Order    under 
S.  145,  Criminal  P.  C.,  is  no  bur          2  la 

-  S.  27  —  Specific    performance  can  be 
asked  against  legal  representative  in  res- 
pect of    contract  for  purchase  of    immov- 
able property  27  4a 

-  S.  27  (b)  —Scope  —  The   words    "any 
other   person  claiming   under  him   by  a 
title    arising   subsequently    to   the   con- 
tract," include  the  heirs   and  legal  repre- 
sentatives   of  a  deceased  party  to   a  con- 
tract 274fr 
—    S,  27  (b)  -Landlord    and    Tenant  - 
Third  person  taking  produce  from  tenant; 
with    full     notice    of    landlord's    claim 
against    him  under    Specific    Relief    Act, 
S.  27  (b)  936 

-  S,  28—  N  Buddist,   few  days  before- 
his  'death  'telling    his    children  by    first 
wife   to    give  K.  his   second  wife   certain 
property  in  lieu  of  her  share—  K  consen- 
ting  to  this   and  accepting   it  few    day& 
after   N's  death—  Property    little    tnor* 
than  nominal  'consideration  —  No  specific 
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Specific  Relief  Act 

performance  of  such  contract  can  be 
ordered  and  doctrine  of  part  performance 
also  ia  inapplicable  and  K  is  nob  bound 
by  such  contract  335a 

S.     28 -Agreement     by     Buddhist 

(Burmese)  husband  to  convey  land  jointly 
belonging  to  him  and  his  wife  -  Consent 
of  wife  not  obtained—  Claim  for  specific 
performance  cannot  succeed  2856 

S.  42— After   applying  for  removal 

of  attachment,  O.  21,  B.  63,  Civil  P.  C., 
applies  for  declaratory  suit  and  not 
Specific  Belief  Act,  S.  42  104 

Stamp  Act,  (2  of  1899) 

S.  12(10-b)  and(2)-0ne    of    two 

anna  stamps  on  promissory  note  uncan- 
celled— Such  note  under  S.  12  (2)  is  un- 
stamped so  far  uncancelled  stamp  is  con- 
cerned 270a 
* S.  36 — Insufficiently  stamped  pro- 
missory note  admitted  by  trial  Court — 
Admissibility  of  the  document  cannot  be 
questioned  in  appeal  9 
Success  on  Act  (10  of  1865) 

S.  269— Letters   of   Administration 

issued  under  Probate  and  Administration 
Act  where  they  should  have  been  issued 
under  Succession  Act  —  Administrator 
mortgaging  property  without  the  Court's 
permission — Letters  must  be  taken  to 
give  the  powers  that  they  appear  to  give 
upon  their  face  until  revoked  or  altered 
— Mortgage  would  not  bind  heir  Sa 

(3b  of  1925) 

* S.  218— Member   of  joint    Hindu 

family  is  not  as  such  entitled  under 
S.  218  to  administration  of  estate  of  its 
deceased  member — S.  250  has  no  appli- 
cation b9 

S.   250 — Member     of    joint    Hindu 

family  is  not  as  such  entitled  under 
8.  218  to  administration  of  estate  of  its 
deceased  member  S,  250  has  no  applica- 
tion 99 

SB.  299  and  292  -Orders  passed  by 

District  Judge  under  Succession  Act  (e.g. 
one  under  8.  292)  are  appealable  109 
Suits  Valuation  Act  (7  of  1887) 

S.    8— Partition    Suit  —  Plaintiffs1 

share  determines  jurisdiction  and  Court- 
fee  21  la 

S.  11    (2)— Scope- Under   8.11   (2) 

even  •  if  objection  to  lurisdiction  was 
taken  at  an  early  stage  in  the  trial 
Court,  the  appellate  Court  is  required  to 
dispose  of  the  appeal  as  if  there  had  been 
DO  defect  of  jurisdiction,  unless  it  is 
satisfied  that  the  over-valuation  or  under 


Suits  Valuation  Act 

valuation  has  prejudicially  affected  the 
disposal  of  the  suit  or  appeal  on  its 
merits.  2280 

T 
Tort 

*  — Trespass — Unskilled  minor  driving 
car  with  driver's  permission — Car  being 
damaged   due  to   accident — Minor's   un- 
skilful    driving     is     not     trespass     nor 
amounts  to  negligence  76a 

*  — Minor    driving    oar    with  lack  of 
skill — It  does  not  itself  amount  to  tort 

766 
Trade-mark 

—  Trade  mark  cannot  be  registered 
but  may  be  acquired  by  user  3226 

Transfer    of    Property     Act    (4    of 
1882) 

* S.  3 — Eight   to  get  lease   executed 

is  moveable  property — Lessee  becoming 
self-constituted  trustee  -Trust  is  valid 

184c 

S.  3 — In   Burma    failure  to    search 

register  warrants  imputing  notice  to 
transferee  of  prior  mortgage  34 

**  — S.  6  (h)  (3)— Buddhist  monk 
may  be  a  transferee  (FB)  354c 

* S.  10 — Person    executing   deed    of 

gift— On  same  day  donee  executing  an- 
other registered  deed  agreeing  not  to 
transfer  the  property  without  donor's 
consent  and  in  case  he  did  so  he  would 
return  property  to  donor — The  case 
comes  within  the  provisions  of  3.  126 
and  such  agreement  does  not  contravene 
provisions  of  8.  10  226 

— S.  41 — K,  lessee  of  Government 
land,  transferring  lease  to  N  by  regis- 
tered deed  —  N  not  getting  his  name  en- 
tered in  rolls  as  transferee  and  nob 
taking  steps  to  obtain  possession  and 
further  allowing  document  of  lease  to 
remain  in  K's  possession — N  acts  negli- 
gently and  K's  position  as  ostensible 
owner  must  be  implied  from  hia  neglect 
and  it  being  N's  duty  to  see  to  mutation 
of  names  he  cannot  throw  blame  on 
registering  or  revenue  officers— K  then 
surrendering  lea.se  of  land  to  Govern- 
ment and  instead  receiving  new  leases 
of  house  sites  into  which  part  of  land 
covered  by  original  lease  was  divided 
and  transferring  lease  of  one  of  house 
sites  to  Jd — In  suit  brought  by  N  on 
the  strengh  of  transfer  of  original  lease 
for  possession  of  house  site,  if  M  looka 
merely  at  lease '  issued  by  Government 
and  at  his  transferor's  possession  of 
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Transfer  of  Properly  Act 

land,  M  is  entitled  to  rights  under  S.  41 

333 

S,  41— Mortgagee  not  giving  proper 

'description  of  properties  situate  in 
Rangoon  in  accordance  with  provisions 
•of  Sa.  21  and  22  —  Properties  not  pro- 
perly indexed  in  registration  office — 
•Subsequent  purchaser  making  ordinary 
•search  but  not  discovering  mortgage — 
Asl  failure  to  make  proper  entry  in  index 
was  due  to  negligence  of  mortgagee,  sub- 
sequent purchaser  would  be  preferred  to 
•him  117a 

S.  41 — Burmese   husband  and  wife 

mortgaging  joint  property    by  registered 
-deed— Husband. sentenced  to  transporta- 
tion—Within  one   month  of  his  depar- 
ture   wife    alone    selling    property    for 
inadequate  consideration — Vendee  on  his 
part   mortgaging   it  to   S — Husband  on 
his  return   getting  possession—  S   suing 
rand  -having    in   execution   himself   pur- 
chased it   taking   out    delivery    warrant 
^against    husband  —  Husband    bringing 
present    suit  —  S    was    not    transferee 
without  riot  ice  and  there    was  no  estop- 
pel against  husband  1126 
— — S.  52  —  Mortgage   not   notified   to 
•corporation — Property   sold    for  default 
in  payment  of  property   tax— Purchaser 
•even  after    institution  of    suit   on    mort- 
gage   geta  it    free    from    mortgage — Lis 
pendens  does  not  apply  175 
S.  53 — Moveables   sold  to   one  cre- 
ditor  in  preference  to   another- -Others 
not  injuriously  affected — Sale  cannot  be 
set  aside  except  under   S,  54   Provincial 
Insolvency  Act  110 
S.  54 — Possession    under  oral    con- 
tract of   sale— No  registered  deed  -  Such 
possession   is    good  defence   to  suit   for 
possession                                           293a 

S.    54  —  Mortgagor     transferring 

•mortgaged  property  by  report  to  revenue 
authorities  of  sale — No  registered  con- 
veyance —  Mortgagee  can  successfully 
-defend  suit  for  redemption — Part  per- 
formance 280a 

S.   54 — Scope— Sale    of    immovable 

property  of  less  than  Bs,  100  effected  by 
•deed  -Peed  must  be  registered  and  if  it 
is  not  registered  no  legal  title  passes 
<under  it  259 

S.   54 — Contract    of    Bale — Specific 

performance  barred  by  limitation— Still 
delivery  given  under  oral  agreement  on 
payment  of  price  is  valid  defence  to 
«uit  for  possession  by  vendor  251 


Transfer  of  Property  Act 

SB.  59  and  60— Suit  for  redemp- 
tion must  fail  if  mortgage  cannot  be 
proved  being  unregistered  179ft 
*  —  S.  59 — Title-deeds  already  in  cre- 
ditor's possession  continuing  to  be  held 
as  security  for  further  loan — Equitable 
mortgage  is  created  by  constructive 
delivery  1076 

S.  59  — S  holding    two    plots    with 

building  thereon  by  sale-deed  and  also 
possessing  lease-deeds  under  which  his 
vendor  held  those  plots—  S  depositing 
sale-deed  and  one  lease-deed  with  A  with 
intention  to  create  mortgage  thereon  and 
subsequently  other  lease-deed  with  B — 
Lease-deeds  bearing  endorsements  show- 
ing sale  of  the  property — Mortgage  of 
whole  property  was  created  in  A' 8  favour 
— B  cannot  get  priority  over  A  merely 
because  A  did  not  insist  on  obtaining 
other  lease-deed  65 

* S.  69— Clauses    in   mortgage-deed 

giving  mortgagee  power  to  sell  on  certain 
amount  of  interest  falling  in  arrears  but 
not  power  to  claim  repayment  of  princi- 
pal on  such  default— No  suit  on  mort- 
gage can  lie  until  debt  is  repayable  716 

S.    76 — Liability    of    usufructuary 

mortgagee  to  account  for  mesne  profits 
arisen  only  when  money  is  actually  ten- 
dered to  him  271 

S.    78  —  Scope — Puisne    mortgage 

muat  prove  that  the  prior  mortgagee  was 
guilty  of  fraud  or  gross  negligence 

2986 

S,  78— S  holding    two    plots    with 

building  thereon  by  sale-deed  and  also 
possessing  lease-deeds  under  which  his 
vendor  held  those  plots — S  depositing 
sale-deed  and  one  lease-deed  with  A  with 
intention  to  create  mortgage  thereon  and 
subsequently  other  lease-deed  with  B — 
Lease-deeds  bearing  endorsements  show- 
ing sale  of  the  property — Mortgage  of 
whole  property  was  crejifced  in  A's  favour 
— B  cannot  get  priority  over  A  merely 
because  A  did  not  get  insist  on  obtain- 
ing other  lease-deed  65 

S.    84 — Liability    of    usufructuary 

mortgagee  to  account  for  mesne  profits 
arises  only  when  money  is  actually  ten- 
dered to  him  271 
—  S.  101 — Sum  advanced  on  first 
mortgage  included  in  consideration  of 
second  charge  created  by  first  mortgage 
is  available  against  intermediate  mort- 
gagee 298a 
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Transfer  of  Property  Act 

S.  123  -  Doctrine  of  part  perfor- 
mance has  no  application  in  the  case  of 
donee  316 

* S.  126-— Person  executing  deed  of 

gift — On  same  day  donee  executing  ano- 
ther registered  deed  agreeing  not  to 
transfer  the  property  without  donor's 
consent  and  in  case  he  did  so  he  would 
return  property  to  donor — The  case 
comes  within  the  provisions  of  S.  126 
and  such  agreement  does  not  contravene 
provisions  of  8. 10  226 
S.  130— Scope— Transfers  of  actio- 
nable claim,  whether  outright  transfers 
or  by  way  of  security  are  governed  by 
S.  130  318a 


Transfer  of  Property  Act 

S.  130— Debtor  by  letter  authoriz- 
ing his  creditor  to  draw  money  due  to* 
him  (debtor)  and  depositing  securities- 
with  him  (creditor)— No  charge  or  lien 
on  money  is  created  31 85 
Trusts  Act  (2  of  1882) 

* Ss.  5  and  6— Bight  to   get  lease- 

executed  is  moveable  property— Lessee* 
becoming  self -constituted  trustee — Truste 
is  valid  184o 

W 

Whipping  (Burma  Amendment)  Act 
(8  of  1927) 

Substitution    of    thirty  stripes    for 

three  months,  rigorous  imprisonment  ia- 
enhancement  (FB)  177* 
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Full  Bench 

PRATT,  Offg.  C.  J.,  CCJNLIFFE  AND 
ORMISTON,  JJ. 

Commissioner  of  Income-tax,  Burma. 
v. 

Phra  Phraison  Salarak— Assessee. 

Civil  Reference  No.  2  of  1928,  Decided 
on  20th  June  1928. 

$  #  Income  Tax  Act,  S.  4 — Remuneration 
by  Foreign  Government  paid  to  its  servant 
for  work  done  in  British  India  is  not  income 
accruing  or  arising  in  British  India. 

R3inunoration,  not  in  the  nature  of  com- 
mission, paid  in  Siamsss  territory  by  the  Sia- 
mese Government  to  the  credit  of  a  Siamese 
Officer,  who  collects  in  British  India  royalties 
on  timber  extracted  from  Siamese  forests  and 
floated  down  to  British  India,  is  not  income 
accruing  or  arising  in  British  India  within  the 
meaning  of  S.  4:  A.  I.  R.  1925  Cat.  34  and 
.4.  J.  R,  1921  Bom.  159,  Cons.:  Commissioner 
of  Taxation  of  Kirk,  (1900)  A.  C.  588;  43  Mad. 
75;  and  A.I.R.  1926  Ring.  97  (FJ3.);  Di$t.;  A. 
I.  R.  1923  Mad.  574  (F.J3.);  A.  I.  R.  1923  Lah. 
14;  and  A.  I.  R.  1925  Pat.  281;  Rif.  .  [P  4  C  1] 

K.  Eggar— for  the  Crown. 

Daniel  —for  Assessee. 

Or  mis  ton,  J. — This  is  a  reference 
under  S.  66  (2),  Income-tax  Act,  1922, 
on  the  application  of  one  Phra  Phraison 
Salarak,  a  forest  officer  in  the  service  of 
the  Siamese  Government,  stationed  at 
Moulmein,  where  he  collects  the  royalty 
on  timber,  extracted  from  forests  in  Sia- 
mese territory,  whence  it  is  floated  down 
streams,  the  earlier  of  whose  courses  is 
in  that  territory.  For  his  services  he 
receives  remuneration  which  is  paid  to 
his  credit  in  Bangkok.  He  was  assessed 
to  income-tax  under  the  head  of  "salary" 
for  the  year  1927-28  in  respect  of  the 
total  amount  so  paid  to  his  credit  and  of 
the  value  of  the  rent  free  quarters  enjoyed 
\  1929  B/l  &  2 


by  him.  He  appealed  against  the  assess* 
ment  on  the  grounds,  first,  that  the 
salary  paid  to  him  was  not  "salary"  for 
the  purposes  of  S.  7  of  the  Act,  and 
secondly,  that  it  was  not  liable  to  assess- 
ment as  it  did  not  arise  or  accrue  in 
British  India.  The  Assistant  Commis- 
sioner decided  the  appeal  against  him  on 
both  points,  whereupon  ho  askei  the 
Commissioner  to  refer  to  the  Court  the 
following  questions:. 

(1)  That  the    income    is    not    salary 
within  the  meaning  of  S.  7  (l)  of  the  Act, 
since  the  Siamese  Government  cannot    be 
regard ei  as  the  "Government  or  as  a  pub- 
lic body  or  association  or   a   private   em- 
ployer/' 

(2)  That,  in  any   case,   whatever  may 
be  the  classification  of  the  income  for  the 
purposes  of  S.  6,  such  income  cannot   be 
said  to  "accrue  or  arise  in  British  India" 
within  the  meaning  of  S.  4  of  the  Act. 

The  Commissioner  was  of  the  opinion 
that  the  remuneration  of  the  applicant 
ould  not  be  classified  as  "salaries, "  and, 
therefore,  referred  only  the  second  ques- 
tion 

By  S.  4  (l),  save  *as  thereinafter  pro- 
vided the  Act  is  to  apply  to  all  income 
profits  or  gains,  described  or  comprise! 
in  S.  6,  from  whatever  source  derived, 
accruing  or  arising,  or  receive:!  in  British 
India,  or  deemed  under  the  provisions  of 
of  the  Act  to  accrue,  arise,  or  to  be  re- 
ceived in  British  India.  Under  S.  6, 
save  as  otherwise  provided  by  the  Act, 
six  heads  of  income,  profits  and  giins  are 
to  be  chargeable  to  incoma-tax.  The  first 
of  these  heads  is  "salaries"  and  the  sixth 
is  "other  sources."  The  Commissioner 
having  held  that  the  remuneration  in 
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question  cannot  be  classified  under  the 
first  head,  classified  it  under 'the  sixth 
head. 

The  question  is  as  to  whether  the  re- 
muneration "accrues,  or  arises"  in  British 
India  The  Commissioner  is  of  the  opi- 
nion that  the  remuneration  accrues  or 
urises  in  the  place  where  the  work  ia 
done  in  respect  of  which  the  remunera- 
tion is  given,  and  that  consequently,  the 
work  having  heen  done  in  British  India, 
the  remuneration  is  attracted  by  S.  6  The 
Government  Advocate  has  supported  this 
view  The  expression  is  not  defind  in  tho 
Act,  and  no  authority  directly  bearing  on 
the  point  now  to  be  decided  has  been 
quoted.  Reference,  however,  has  been 
made  to  ft  number  of  authorities  where  the 
expression  has  been  discussed,  and  it  is 
suggested  that  as  a  result  it  should  be 
interpreted  as  meaning  "earned  in"  or 
'  derived  from 

In  Board  of  Revenue,  Madras  v. 
Bamanadhan  Chftty  (l),  it  was  held 
under  S  3  (l)  of  the  Act  of  1918,  the 
wording  of  which  is  similar  to  that  of 
S.  4  (l)  of  the  present  Act,  that  a  resi- 
dent in  British  India  is  not  liable  to  tax 
in  respect  of  the  income  of  a  business 
carried  ou  outside  British  India,  where 
such  income  is  not  remitted  to  British 
India  The  case  itself  is  not  in  point, 
and  the  only  passage  in  the  report  to 
which  the  Government  Advocate  has 
directed  attention  are  a  discussion  by 
Abdur  Bahim,  Offg  C  J  ,  (on  p  82)  on  a 
possible  difference  between  the  phrases 

accrues  and  arises"  and  "accrues  or 
arises,"  and  quotations  by  Oldfield,  J., 
(on  pp  84  and  85)  from  dictionaries  as  to 
the  meaning  of  the  word  "accrue  "  From 
these  it  appears  that  the  primary  mean- 
ings are  '  to  arise  or  spring  as  a  natural 
growth  or  result,"  "to  come  by  way  of 
increase"  and  "to  grow  or  arise";  while 
as  secondary  meanings  it  has  "to  become 
a  present  and  enforceable  right,"  and  "to 
become  a  present  right  of  demand." 

Seshagiri  Ayyar,  J.,  (at  pp.  90  and  91) 
•quotes  some  further  definitions.  In 
Murray's  Oxford  Dictionary  the  words 
"*'  accrue"  and  "arise"  are  regarded  as 
synonymous  In  the  Century  Dictionary 
fhe  word  "accrue"  is  defined  to  mean  "to 
become  a  present  or  enforceable  right  to 
demand."  Stroud  defines  "arising  in  the 

(1)  [1919]  13  Mad.  75=37  M.  L.  J.  663=10 
M.  L.  W.  570=53  I.  C.  976=(1919)  M.  W. 
N.  830  (P.B.). 


United    Kingdom"   as    "coming    into  the 
person's  hands  in  the  United  Kingdom." 

In  Be  Bogers  Pyatt  Shellac  &  Co.  v. 
Secretary  of  State  (2),  Mukerji,  J  ,  after 
discussing  theoretical  distinctions  bet- 
ween "accruing"  and  "arising"  arrives  at 
the  conclusion  that  the  words  denote  the 
same  idea  or  ideas  very  similar,  and  that 
both  words  are  used  in  contradistinction 
to  the  word  receive"  and  indicate  a  right 
to  receive.  They  represent,  he  says,  a 
stage  anterior  to  the  point  of  time  when 
the  income  becomes  receivable  and  con- 
note af  character  of  the  income  which  is 
more  or  less  inchoate.  These  definitions 
do  not  support  the  view  that  income 
accrues  or  arises  in  a  particular  country 
by  reason  of  the  fact  that  it  is 
"earned"  in  that  country  On  the^contrary 
they  go  to  show  that  income  "accrues" 
and  "arises"  in  the  country  where  there 
is  a  right  to  demand  payment  of  it,  or 
where,  in  fact,  it  ia  piiid  In  the  case  re- 
ferred the  applicant  is  a  Siamese  Govern- 
ment servant  and  there  is  nothing  to 
indicate  that  ho  has  a  right  to  demand 
payment  of  his  income  in  Moulmein,  and, 
according  to  the  case,  it  is  actually  paid 
in  Bangkok. 

Commissioner  of  Taxation  v  Kirk  (3) 
,was  a  decision  of  the  Privy  Council  on  a 
New  South  Wales  Act  which  imposed  in- 
corne-tax  on  incomes  inter  alia,: 

"(l)' accruing  or  arising  bo  any  person  whore- 
sover  residing  from  any  profession,  trade,  em- 
ployment or  vocation  carried  on  in  New 
South  Wales,"  (2)  "derived  from  lands  of  tho 
Crown  hold  under  lease  or  license  issued  by  or 
on  behalf  of  the  Crown"  and  (3)  "arising  or 
accruing  to  any  person  wheresoever  residing 
from  any  kind  of  property" 
(with  an  immaterial  exception) 

"or  from  any  other  source  whatsoever  in  New 
South  Wales  not  included  in  the  preceding 
sub-sections." 

A  company  in  a  part  derived  its  income 
from  the  extraction  of  ore  from  leasehold 
lands  held  from  the  Crown  in  that  colony 
and  from  the  conversion  in  that  colony 
of  the  crude  ore  into  a  merchantable  pro- 
duct. It  was  held  that,  notwithstanding 
that  the  finished  products  were  sold 
exclusively  outside  the  colony,  this  in- 
come was  assessable.  Their  Lordships 
said  that  the  real  question  seemed  to  be 
whether  any  part  of  the  profits  of  the 
company  were  earned  or  produced  in  the 
colony  And,  later  in  the  judgment  after 
pointing  out  that  the  word  "  derived  "  is 


(2)  A.  I.  R.  1925  Gal.  34=52  Gal.  1. 

(3)  [1900]  A.  C.  588=69  L.  J.   P.O.  87=83 
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synonymous    with    arising   or    accruing, 
they  went;  on  to  observe  that 

"  there  are  four  processes  in  tho  earning  or 
production  of  this  income — (1)  tho  extraction 
of  tho  ore  from  the  soil  ,  (2)  tho  conversion  of 
the  crude  ore  into  a  merchantable  product, 
which  ia  a  manufacturing  process  ,  (3)  tho  sale 
of  the  m3rchantablo  product  ;  (4)  tho  receipt  of 
the  moneys  arising  from  thj  sale.  All  thesa 
processes  are  necessary  stages  which  terminate 
an  money,  and  bha  income  is  the  monoy  result- 
ing less  the  expenses  atbsncUnfc  on  all  ths 
tifc^i^ii.  Tho  tlrst  process  ssems  to  their  Lord- 
ships clearly  within  sub-S.  (3),  and  tin 
second  or  manufacturing  process,  if  nob  within 
the  meaning  of  "tracb"  in  sub-S.  1  is  certainly 
included  in  ths  words  "  any  other  sourcj 
whatever  in  sub-S  (4)." 

Their  Lordships  '  view,  therefore,  WAS 
th.at  it  is  the  source  of  the  income  which 
has  to  be  considered,  ami  not  the  place 
•where  it  ia  received 

This  case  was  referred  to  In  re  Au- 
rantjabad  Mills,  Ltd.  (4),  a  decision  un- 
der S  3  (1)  of  the  Act  of  1918  It  was 
theie  held  that  the  profits  of  a  compiny 
winch  are  made  frjm  manufacture  carriel 
on  beyond  British  India,  cannot  be  said 
to  accrue  or  arise  in  British  Indi.i  01  ac- 
count of  head  office  being  in  Bombay, 
where  also  the  directors  control  the 
business  Maclood,  C.  J  ,  (at  pages  1290 
&nd  1291)  after  qmting  tho  above  cited 
jnssage  from  the  judgment  of  their  Lord- 
ships'* remarked  truat  the  doubt  which 
might  h.ive  arisen  in  Commissioners  of 
Taxation  v  Kirk  (3)  whether  the  profits 
were  not  derived  at  a  place  where  the 
third  and  fourth  processes  were  carried 
out,  did  not  arise  in  the  case  before  him 
because  all  the  four  processes  were  carried 
out  in  Hyderabad  This  case  was  follow- 
ed in  Board  of  Revenue  v  Bipon  Press, 
•(5).  In  Commissioner  of  Income-tax, 
Burma  v  Steel  Bros  &  Co  Ltd  (6),  it 
was  held,  applying  the  principles  laid 
down  in  Commissioners  of  Taxation  v 
Kirk  (3),  that  in  determining  whether 
any  income,  profits  or  guns  arise  or 
accrue 

"  we  must  not  be  content  to  look  at  tho  last 
stage  of  tho  accrual,  bub  must  take  into  consi- 
deration tho  previous  stages  as  well." 

The  company  was  non-resident  in 
British  India,  but  at  mills  situate  in 
Burma  it  worked  up  commodities  and 
raw  materials  into  forms  suitable  for  use 
and  shipped  them  to  the  United  Kingdom 
where  they  were  sold  It  was  held  that 
the  profits  or  gains  accruing  to  the  com- 

(4)  45  Bom.  1286  -*  A.  I.  B.  1921  Bom,  150. 

(5)  A.  I.  B.  1923  Mad.  574=16  Mad.  706  (F.B.) 
46)  A.  I.  B.  1926  Bang,  97=8  Bang.  612  (F.  B.). 


pany  in  respect  of  this  business  must  be 
deemed  [within  S  42  (1)  of  the  Act]  to 
be  income  accruing  or  arising  within 
British  India. 

Sunder  Das  v.  Emperor  (7)  aad  AH 
Imam  v.  Emperor  (8)  have  been  cited. 
These  cisos  deal  with  the  meaning  of  tha 
expression  "  received  in  British  India," 
which  is  not  pirt  of  the  reference  in  this 
case,  and  need  not  be  discussed 

Reference  has  been  made  by  the  Gov- 
ernment Advocate  to  S  42  (l)  and  18  (2  A) 
Indian  Incjme-tax  Act,  1922  S.  42  (1) 
provides  that  in  the  case  of  a  non- 
resident, all  profits  or  guns  accruing  to 
him  through  or  from  any  business  connex- 
ion or  property  in  British  India  is  to  be 
deemed  to  be  i'lcome  accruing  or  arising 
within  British  Indi  i  The  effect  of  S. 
18  (2A),  which  was  inserted  by  Act  16  of 
1925,  is  to  reader  subject  to  iicjme-tax 
jiny  income  chargeable  unJer  tho  heal 
"  salaries  "  which  is  payable  to  the  asses- 
soe  out  of  In  Hit  by  or  on  behalf  of  Gov- 
ernment. These  sections  do  not  appair 
to  be  of  assistance  in  the  general  con- 
struction  of  the  words  "accruing"  ail 

arising  in  S  4  (l)  They  seem  to  be 
designed  to  bring  within  the  ambit  of 
the  tax  special  classesof  cases  which  would 
otherwise  escape  I  am  unable  to  appre- 
ciate the  argument  to  be  found  in  the 
reference  and  which  is  baaed  0:1  the  posi- 
tion of  a  salary  earner  It  is  said  that 
in  his  case  the  salary  accrues  and  arises 
in  the  place  where  he  does  the  work, 
which  ia  in  British  India,  and  that  it 
therefore  accrues  in  British  India  aid  is 
taxable  But  this  argument  overlooks 
the  fact  that  the  Commissioner  has  ex- 
pressly held  that  the  remuneration  of  the 
assessoe  is  not  "  salary  "  and  has  classi- 
fied it  under  "  other  sources  " 

If  the  correct  principle  be  that  the 
words  accrue  and  arise  when  applied  to 
income  are  to  be  governed  by  the  source 
from  which  the  income  accrues  and  arises, 
it  would  appear  that  in  the  case  referred 
that  source  is  to  be  found  in  Bangkok 
rather  than  in  Moulmein  The  assessee 
is  a  Forest  Officer  in  the  service  of  tho 
Siamese  Government.  It  is  not  stated 
that  his  remuneration  is  in  the  nature  of 
a  commission  on  the  amount  of  revenue 
collects^.  On  the  contrary  it  is  said  to 
be  600  ticals  per  mensem  The  inference 
to  be  drawn  is  that  he  would  get  his 
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remuneration  qua  Forest  Officer,  whether 
he  worked  in  Moulmem  collecting  royal- 
ty, or  whether  he  worked  in  Siam  in  that 
or  any  other  capacity  From  this  point 
of  view  his  remuneration  accrues  and 
arises  in  Bingkok  where  it  is  payable  and 
is  in  fact  paid  If  on  the  other  hand  we 
are  to  have  regard  to  the  definition  of-the 
words,  the  only  place  where  it  would  seem 
that  there  is  a  present  and  enforceable 
right  on  part  of  the  assc&sce  to  demand 
the  remuneration  and  where  it  comes  into 
his  hand,  is  also  Bangkok 

In  conclusion  I  may  refer  to  the  ob- 
servation of  Sir  Shadi  Tjil,  C  J  ,  in  Sun- 
dardas  v  Emperor  (7)  after  citing  the 
rule  of  interpretation  applying  to  fiscal 
enactments,  that  • 

"  it  IH  a  sound  principle  that  the  subject  is 
not  to  bo  taxed  without  clear  words  to  th.it  ef- 
fect ,  and  that  in  dubio,  you  are  always  to 
loan  against  the  cunstiuctioii  which  imposes 
a  burden  on  tho  subject  " 

The  Government  Advocate  expressed 
the  view  that  the  legislature  had  ad- 
visedly refrained  from  defining  the 
terms  accuring  and  arising  In  my  view 
the  meaning  of  the  terms,  as  applied  to 
the  facts  of  case  is  as  above  stated  and 
is  perfectly  plain  If,  on  the  other  hand, 
the  meaning  is  ambiguous,  the  sound 
principle  enunciated  by  Sir  Shadi  Lai  is 
applicable  and  it  ought  to  be  applied 

I  would  answer  the  question  referred 
,by  saying  that  the  income  the  subject- 

I  matter    of  the  reference  cannot  be  said  to 

accrue  or  arise  in  British  India  " 
;withm  the  meaning  of  S  4,  Income-tax 
iAct,  1922 

Pratt,  Offg  C  J  — I  have  had  tho  ad- 
vantage of  raiding  my  brother  Orrnis- 
ton's  judgment  and  I  concur  in  his  pro- 
posed answer  to  the  reference 

We  are  asked  to  decide  whether  salary 
pud  in  Bangok  by  the  Siamese  Govern- 
ment to  tho  credit  of  a  Siamese  Forest 
Officer,  who  collected  at  Moulmoin  royal- 
ties on  timber  extracted  from  Siamese 
forebts  and  floated  down  to  Moulmem,  is 
income  accuring  or  arising  in  British 
India  within  the  meaning  of  S  4,  In- 
cjme-tax  Act 

The  officer  in  question  resides  in  Moul- 
mein,  presumably  for  tho  purposes  of  his 
work  of  collecting  royalties  Wo  are  not 
asked  to  decide  whether  the  income  is 

II  salary  "  within  the  meaning  of  S   7  (l), 
of  the  Act,  nor    whether   tuo    portion    of 
the  pay  remitted  from    Bangkok    to    Mr 
Salarak  in  Moulmem  can   be'  said    to   be 


"received  "  within  the  meaning  of  S  4  (l)- 
It  has  been  argueJ  by  the  Government 
Advocate  that  for  the  purposes  of  present 
reference  the  words  "  accruing  and  aris- 
ing "  must  be  construed  as  equivalent  to- 
"  earned  " 

None  of  the  cases  cited  is  an  authority 
for  this  contention 

Had  the  legislature  intended  to  include 
income  earned  in  British  India  within 
the  meaning  of  income  "  accruing  or 
arising  "  theie,  it  would  have  been  per- 
fectly simple  to  say  so 

I  do  not  consider  that  salary  piid  m 
Siam  to  a  Siamese  official  for  services 
rendered  in  Burma  can  under  the  circum- 
stances be  regarded  as  income  arising  or 
accruing  in  British  India 

The  respondent  will  be  allowed  the  costs 
of  tho  reference  Advocate's  lee  seven 
gold  mohms 

Cunliffe,  J  — I  al&o  concur  The  sc^pe 
of  this  reference  has  been  very  much 
narrowed  The  Commissioner  has  satis- 
fied himself  of  the  answer  to  the  first 
proposition  put  forward  by  the  respon- 
dent In  that  regard  the  Commissioner 
holds  the  view  that  the  respondent's  in- 
conic  does  not  come  under  the  head  of 
"  salary  "  within  the  meaning  of  S  6  of 
the  Act  Nor  did  the  respondent  (.very 
wisely,  I  think)  suggest  to  tho  Commis- 
sioner that  he  should  ask  the  opinion  of 
the  Court  as  to  whether  the  emolument 
which  he  (tho  respondent)  is  paid  by  the 
Siamese  Government  is  received  in  Bri- 
tish India  All  wo  have  to  do  here  ib  to 
decide,  as  my  brother  Ormiston  luis 
pointed  out,  whether  such  emolument  ac- 
crues or  arises  in  British  India  It  has 
been  held  on  several  occasions  that  there 
is  no  dilterence  between  the  two  woids 
"  profits  "  or  "  gains  "  which  are  used  in 
tho  section  we  are  considering  I  am  in- 
clined to  think  that  there  is  no  real 
difference  in  law  between  the  woids 
11  accruing  "  and  "  arising  "  Some  autho- 
rities have  thought  that  the  word 
"  accrue  "  suggests  a  periodical  light  to 
money  and  the  word  M  arise  "  suggests 
only  a  single  right  or  possibly  the  begin- 
ning of  a  perodical  right  But  these 
views  seem  to  me  to  be  refinements  and 
over-refinements  of  the  language  of  the 
statute  To  my  mind,  tho  double  expres- 
sion "  accruing  and  arising  "  connotes  the 
source  from  which  the  right  to  obtain 
money  springs  Undoubtedly  the  source 
here  was  in  the  Kingdom  of  Siam,  remu- 
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neration  from  the  Siamese  Government 
to  one  of  the  officers  of  their  forest  ser- 
Tice  En  my  view,  too,  the  expression 
41  accruing  or  arising  "  is  used  in  contra- 
distinction to  the  word  "  received,  "  but 
as  I  have  pointed  out,  we  are  not  consider- 
ing the  question  of  whero  tho  money  was 
actually  received  or  to  what  place  it  was 
remitted  after  its  receipt  which  may  bo 
the  same  thing  in  law  as  "  received 
It  was  very  strongly  urged  upon  us  that 
tflie  reil  meaning  of  "  accruing "  and 
"'  arising  "  as  applied  to  tho  income  of 
the  respondent  was  to  be  found  in  tho 
place  whero  the  income  was  earned  ,  but, 
'.for  the  reason  mentioned  above,  I  do  not 
agree  with  that  view 

E  K  Reference  answered 
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DAS  AND  B  \GULEY,  -TJ 
.V   N    Chettyar — Appellants 


Fan  Ma  Pu  and  others — Respondents 
First  Appeals  Nos  199  and  206  of  L92G, 
Decided    on    2nd    September    1927,    from 
judgment     of    Disl     Judge,      Bissoin,    in 
'Civil  Suit  No   3  ot  1925 

(a  P<-oba  e  and  Admin  •  ration  Act,  S.  90 — 
Letters  of  Administration  issued  under  Pro- 
bate and  Administration  Act  where  they 
should  have  been  issued  under  Succession 
Act  —  Administrator  mortgaging  property 
without  Court's  permission  —  Letters  must  be 
taken  to  give  the  powers  that  they  appear 
to  give  upon  their  face  until  revoked  or  al- 
tered— Mortgage  would  not  bind  heirs — -Suc- 
c-ssionjAct  (1855),  S  269. 

L'ttfrs  of  Administration  were  issued  undor 
thr  Prob.ite  and  Administration  Act  But  had 
the  application  for  uho  letters  prop  'rly  descri- 
b'^'l  thp  dpcc.iscd,  it  would  have  b^m  nocoss.iry 
to  issin  the1  letters  under  Lho  Succession  Act 
The-  Adininistiator  inortgsigei  the  property  of 
tin-  deceased  without  permission  of  the  Court. 

Jlcld  that  the  Letters  of  Administration  is 
suL'd  undor  the  Prohnbn  and  Admnistration  Ach 
must  ba  regarded  as  bomg  under  that  Art  and 
giving  only  tho  powers  that  they  could  give 
under  tho  Act  unless  and  unliil  tho  powers 
under  them  wore  extended  by  the  Letters  being 
nltprnd  to  Letters  under  tho  Snccnssion  Act. 
The  mortgage,  therefore,  buing  without  autho- 
rity would  not  bind  the  heirs  35  Cal.  95),  RcL 
•on  A.I  R.  1922  P  C.  197,  D^t.  [P  6  C  1,  2] 
(b)  Probate  and  Administration  Act,  S  90 
•(3)  (a) — Permission  to  sell  property  does  not 
ipso  facto  mean  permission  to  mortgage. 

Where  Court  gives  permission  to  tho  Admi- 
nistrator to  sell  property,  that  permission  to 
.sell  doos  not  ipso  facto  give  permission  to 
^mortgage.  9  Bur.  L.  T.  236,  Foil.  [P  G  C  2] 


(c)  Debtor  and  Creditor — Person  authorized 
to  deal  with  property  by  Letters  of  Adminis- 
tration and  alno  by  powers-of-attorney  from 
heirs — He  mortgaging  property  — Creditor 
need  not  enquire  into  application  of  money 
borrowed. 

A  person  had  authority  to  deal  with  C3rta.ui 
property  by  Letters  of  Administration  and 
powors-of-attorncy  from  tho  heirs  He  mort- 
gaged tho  property  but  th^  creditor  did  not  en- 
quire with  regard  to  tho  disposal  of  the  money 
borrowed. 

Held  that  there  w.is  no  need  for  tho  credi- 
tor kjo  rn.ik^  enquiries  with  regard  to  tho  dis- 
posal of  money.  A  man  with  such  authority 
may  be  dealt  with  safply,  provided  he  k33ps 
wiEhin  limits  of  tho  authority.  If  ovary  man 
who  does  business  with  an  attorney  had  to  go 
beyond  the  four  corners  of  the  powjr-of-at- 
torney  and  had  to  enquire  into  tho  destination 
of  the  moiif3y  which  he  lent  and  so  on,  ordi- 
iiarv  business  would  be  impossible.  The 
special  rulvs  applying  to  tho  karta  of  a  joint 
Hindu  family  do  not  apply  to  people  acting 
undor  powors-of-attornpy  [P  7  C  2] 

N   N   Bujjnrjee — for  Appellants 

Zcya — for  Respondents 

Baguley,  J  — These  two  appeals  arise 
out  of  a  suit  brought  by  the  N  N  Chettyar 
Firm  against  six  defendants  on  a  series 
of  mortgages  The  lower  Court  gave  the 
plaintiffs  a  decree  for  the  full  amount 
clajmod  against  defendants,  1,  2  and  5  but 
agnnst  2,  3  and  6  only  gave  a  decree  for 
the  amount  admitted 

The  claim  was  on  a  scries  of  transac- 
tions The  property  mortgaged  was  the 
property  of  one  Ma  Two,  who  died  in 
1912  She  left  some  sons  and  daughters 
Tan  Po  Shwe,  the  oldest  of  them,  applied 
for  Letters  of  Administration  to  her 
estate  in  the  late  Chief  Court  of  Lower 
Burma'in  19L7  It  was  then  stated  tbab 
she  left  eight  children,  six  of  whorrraro 
the  defendants  in  the  present  case,  one 
has  died  and  one  has  apparently  disap- 
poirerl  from  the  proceedings  altogether 
Letters  of  Administration  were  issued  to 
Tan  Po  Shwe  and  ho  proceeded  to  deal 
with  tho  estate  Ho  applied  to  the  Court 
for  permission  to  sell  tho  -immovable  pro- 
perty and  permission  was  granted  The 
estate  of  tho  deceased  was  admittedly  en- 
cumbered and  to  pay  oft  the  debts  due  ho 
mortgaged  the  property  now  in  question 
for  Rs  40,000  by  registered  mortgage 
bond  The  liability  on  this  mortgage 
bond  is  admitted  by  all  the  defendants, 
but  a  considerable  part  of  this  debt  has 
been  paid  back.  Afterwards  a  second 
mortgage  over  the  samo  property  for 
Rs  15,000  was  executed  The  title-deeds 
of  the  property  had  been  deposited  with 
the  plaintiff  firm  and  afterwards  defen- 
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dant  1  gave  a  letter  of  authority  to  the 
plaintiffs  authorizing  them  to  lend  fur- 
ther sums  of  money  on  promissory  notes 
to  Tan  Babu  and  his  clerk,  Tan  Kya  Lu, 
and  it  was  agreed  that  the  sums  so  ad- 
vanced should  constitute  a  further  lien  on 
the  properties  already  mortgaged  In 
this  way  considerable  sums  of  money  were 
advanced  and  the  plaint  shows  that  the 
total  debt  outstanding  at  tho  time  of  fil- 
ing of  the  suit  uas  Rs  1,07,340-6-0 

Various  defences    are  raised,  and  I  will 
deal  with  them  in  order 

In  the  first  place  it  is  argued  that,  as 
the  Letters  of  Administration  wero  issued 
to  Tan  Po  Shwe  under  the  Probate  and 
Administration  Act  and  he  never  got  per- 
mission from  the  Court  to  mortgage  the 
immovable  property  of  the  deceased, 
these  mortgages  are  bad,  except,  of  course, 
so  far  as  they  aie  admitted.  In  reply  to 
this,  it  is  urged  that  the  deceased,  Ma 
Twe,  although  described  in  the  applica- 
tion for  Letters  of  Administration  as  a 
Chinese  Buddhist,  was,  in  fact,  a  Karan 
Christian,  and  how  bho  came  to  be  descri- 
bed as  a  Chinese  Buddhist  is  not  explained, 
It  would  seem  that  her  husband  was  a 
Chinaman,  but  his  religion  is  doubtful 
Be  that  as  it  may,  however,  there  can  be 
no  doubt  that,  had  Ma  Twe  been  correctly 
described  in  the  application  for  Letters  of 
Administration,  the  Letters  would  have 
issued  under  the  Succession  Act,  and,  in 
that  case,  the  mortgage  by  the  adminis- 
trator would  have  been  good  It  is 
argued  that,  as  the  Letters  should  have 
been  issued  under  the  Succession  Act,  the 
administrator  had  the  powcis  to  mortgage 
that  he  would  have  had,  had  they  been 
correctly  issued  The  argument  in  my 
opinion,  fails  The  letters  must  be  taken 
to  give  the  powers  that  they  appear  to 
•give  upon  their  face  until  they  are  revoked 
or  altered. 

No  cise  directly  in  point  has  been 
quoted,  but  for  the  converse  there  is 
authority •  vido  Debcndra  Nath  Dutt 
V.  Administiator  General  of  Bengal  (l) 
In  that  case  Letters  of  Administration 
which  were  issued  owing  to  the  fraud  of 
the  applicant  and  which,  therefore,  might 
be  considered  as  bad  from  the  start  wero 
nevertheless  held  to  be  good  until  and  un- 
less they  were  revoked  In  the  same  way 
I  hold  that  Letters  issued  under  the  Pro- 
bate and  Administration  Act  must  bo  re- 

(1)  [1908]  35  Gal.  955=95  I.  A    103=12  C   W. 
N.  802=8  C,  L.  J.  94  (P.  C  ). 


regarded  as  being  under  that  Act  and 
giving  only  the  powers  that  they  could 
give  under  that  Act  until  and  unless  the 
powers  under  them  are  extended  by  the 
Letters  being  altered  to  Letters  under  the 
Succession  Act  The  case  of  Ma  Yait  v 
Maunig  Chit  Mauny  (2),  was  quoted  as 
being  authority  for  beginning  the  admi- 
nistration under  the  Probate  and  Admi- 
nistration Act  and  completing  it  under 
the  Succession  Act  But  in  that  case,  no 
question  of  the  powers  of  the  administra- 
tor was  gone  into  Originally,  Letters  of 
Administration  were  taken  out  under  the 
Probate  and  Administration  Act,  but  the- 
Privy  Council  decided  that,  as  the  deceased 
was  a  person  whose  -estate  had  to  devolve 
according  to  the  rules  laid  down  in  tho 
Succession  Act,  the  administrator  would 
have  to  divide  the  property  among  tho 
heirs  in  accordance  with  the  rules  ot  the 
Succession  Act 

It  is  true  that  the  administrator  got 
permission  to  sell,  but  permission  to  S3ll 
does  not  ipso  facto  give  permission  to 
moitgage  vide  Ram  Dhon  Dhor  v 
Sharf-ud-dtn  (3). 

Under  the  Letters  of  Administration' 
issued,  then,  I  must  hold  that  Tan  Po 
Shwe  had  not  got  power  to  bind  the  in- 
terests of  the  heirs  Tho  case,  however,, 
cannot  be  disposed  of  so  easily  Various 
heirs  had  given  Tan  Po  Shwe  direct  autho- 
nty  to  act  on  their  behalf  under  power s- 
of-attoiney  Ex  M  is  a  power  of  -at- 
torney given  by  Tun  Lon  Dan,  defendant 
5  to  Tan  Po  Shwe  This  authoiizes. 
him  to  do  various  things  in  the  way  ot 
administering  the  estate  and  carrying  on 
the  family  business  of  Maung  Gwan  The 
power,  however,  contains  a  paragraph 

'It  is  hereby  expressly  provided  that  nothing 
herein  contained  will  authorize  the  a  gout  to 
contract  debts  etc  " 

It  is  impossible  to  say  that  under  this- 
power  Tan  Lon  Dan  authorized  Tan  Po^ 
Shwe  to  mortgage  his  interest  in  the- 
family  property 

Ex  N  is  a  power-of -attorney  given  by 
Tan  Ma  Pu,  Tan  Pu  Su  and  Tan  Bahu  to- 
Tan  Po  Shwe  This  also  authorizes  Tan 
Po  Shwe  to  deal  with  the  administration 
of  the  estate,  but  being  differently  worded 
it  does  directly  give  him  authority  bo 
deal  with  tho  estate 

"to  pay  off  all  debts  and  encumbrances    duo  to- 
tho  said  estate,  by  soiling  mortgaging  or  in  any 

(2)  A.  I.  R,   1922  P.  C.  197=49   Gal.    310=4fc 

I.  A.  553  (P.O.). 

(3)  [1916]  9  Bur.  L.  T.  236=34  I.  C.  126. 
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other  way   alienating  any  part;   of  fcha  estate,  if 
necessary  etc." 

After  this  power-of-atfcorney  had  been 
given  by  these  three  defendants  it  is  im- 
possible for  them  to  say  that  Tan  Po 
Shwo  had  not  got  their  direct  authority 
to  mortgage  and  encumber  the  estate  pro- 
perty. 

The  remaining  defendant  Tan  Kyauk 
Ho  has  apparently  given  no  power-of-at- 
torney  to  Tun  Po  Shwe  His  position  then 
would  apparently  be  that  Tan  Po  Shwe 
could  not  bind  his  interest.  It  seems, 
however,  that  he  had  no  interest  to  bind 
at  all 

The  point  was  overlooked  in  the  lower 
Court  it  would  seem,  but  the  record  con- 
tains a  statement  repeated  more  than  once 
by  Tan  Po  Shwo  that  Tan  Kyauk  Ho  was 
not  the  son  of  Ma  Twe  He  was  the  son 
of  Ma  Two's  husband  by  a  Chinese  wife 
and  Tan  Kyauk  Ho  himself  never  went 
to  the  witness-box  to  deny  this,  and  the 
statement  is  completely  unrebutted  I 
will  refer  to  this  later  on  in  the  judg- 
ment. 

Another  defence  raised  on  behalf  of  Ma 
Pu  and  Ma  Pu  Su  was  that  they  were 
insane  generally  and  that  their  interests 
could  not  be  bound  I  have  been  through 
the  oral  evidence  on  this  point,  and  the 
conclusion1  I  have  come  to  is  that  they  are 
persons  liable  at  times  to  fits  of  insanity 
The  evidence  of  Dr  San  C  Po  is  really  to 
the  effect  He  says  that  Ma  Pu  Su  had 
attacks  of  epilepsy  which  have  rendered 
her  unsound  and  that  Ma  Pu  has  been 
treated  out  oil  for  years  for  melancholia, 
gener.il  infirmity  of  the  mind  In  cross- 
examination,  it  appears  that  their  normil 
condition  is  one  of  sanity  It  is  only  at 
times  that  they  are  of  unsound  mind,  and 
as  they  gave  Tan  Po  Shwe  authority  to 
apply  for  Letters  of  Administration  on 
their  behalf  and.also  gave  him  a  power-of- 
attorney,  authorizing  him  to  deal  with 
their  interests  they  must  prove  to  invali- 
date these  acts  that  at  the  time  they  did 
them  they  wore  in  one  of  their  insane 
fits.  Of  this  there  is  no  evidence  The 
medical  evidence  is  that  Ma  Pu  Su  is 
liable  to  become  uncontrollable  under  any 
excitement  or  even  at  the  sight  of  new 
faces  But  the  proceedings  in  the  late 
Chief  Court  of  Lower  Burma,  when 
Letters  of  Administration  were  applied  for 
show  that  she  was  able  to  come  to  Ran- 
goon, and  sign  a  paper  agreeing  to  the 
issue  of  Letters  of  Administration  to  Tan 


Po  Shwe  in  the  presence  of  her  Rangoon 
lawyer.  This  story  suggests  that  her 
agoraphobia  was  not  of  a  very  pronounced 
type  This  defence  of  insanity  must,  I 
think,  be  held  of  no  avail 

Then  it  is  argued  that  it  has  not  been 
proved  th.it  this  money  was  applied  for 
the  benefit  of  this  estate,  or  for  the  bene- 
fit of  the  family  business  In  my  opinion, 
there  was  no  need  for  thecreditorto  mako 
enquiries  with  regard  to  the  disposal  of 
money  He  was  dealing  with  a  man  whose 
authority  to  deal  with  the  property  lay 
in  his  possession  by  Letters  of  Adminis- 
tration and  powers-of-attorney  from  the 
heirs,  with  whom  we  are  now  concerned. 
A  man  with  this  authority  may  be  dealt 
with  safely,  provided  he  keep?  within  the 
limits  of  his  authority  and  to  the  extent 
of  his  authority  If  every  man  who  did 
business  with  an  attorney  had  to  go  bo- 
Vond  the  four  corners  of  the  power-of- 
attorney  and  had  to  enquire  into  the  des- 
tination of  the  money  which  he  lent  and 
so  on,  ordinary  business  would  be  impos- 
sible I  cm  see  where  the  argument 
comes  from.  It  comes  from  the  various 
cases  of  persons  who  deal  with  the  karta 
of  a  joint  Hindu  family;  but  the  special 
rules  applying  to  a  kartaof  a  Hindu  jomb 
family  do  not  apply  to  people  acting  under 
powers-of  -attorney 

It  was  argued  that  the  agreement  Ex  0 
forbids  T<m  Po  Shwe  to  encumber  the 
estate  or  incur  any  loin  as  administrator. 
This  is  quite  true,  and  it  is  also  a  fact 
that  the  dite  of  this  agreement  is  subse- 
quent to  the  date  of  the  power-of-attorney 
Ex  N  As  against  third  pirlies,  however, 
none  of  the  defendants  can  claim  this  to  be 
a  revocation  of  the  power-of-attorney  Ex. 
M  It  may  ho  gooJ  as  betwosn  the  defen- 
dants themselves, but  with  that  we  are  not 
concerned.  If  by  means  of  Ex  0  any  of  the 
remaining  defendants  wished  to  alter  the 
terras  of  Ex  N  it  was  their  duty  to  with- 
draw Ex.  N  in  order  that  Tan  Po  Shwe 
should  not  hold  it  out  as  an  authority  in 
his  favour  as  against  third  pirties 

One  further  point  must  be  touched  on 
and  that  is  that  Lon  Dan,  defendant  5,  the 
only  one  of  the  defendants  who  took  tho 
precaution  of  expressly  forbidding  Tan  Po 
Shwe  to  encumber  the  estate,  admits  his 
liability  not  only  for  the  money  due  on 
original  Bs.  40,000  mortgage  bond  Ex  A 
but  he  also  admits  liability  for  a  further 
Bs.  6,000  which  he  received  out  of  the 
money  borrowed  from  the  plaintiff's  firm. 
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As  a  result,  therefore,  I  would  hold 
that  Tan  Po  Shwe,  defendant  1  is  res- 
ponsible personally  and  as  an  heir  for  the 
whole  of  the  money  due  Tan  Bibu,  Tan 
Ma  Pu,  and  Tan  Pu  Su  are  responsible  to 
the  full  extent  of  their  interests  in  the 
estate,  and  also  personally  because  they 
authorized  Tan  Po  Shwe  to  borrow  this 
money  Tan  Lon  Dan  cannot  bo  held  res- 
ponsible for  anything  more  than  he  ad- 
mits liability  for,  because  Tan  Po  Shwe's 
power  to  mortgage  comes  not  from  the 
Letters  of  Administration  given  to  him. 
Tan  Lon  Dan  admits  liability  for  the  ro- 
miiinder  of  the  debt  due  on  Ex  A  anrl  for 
the  further  sum  of  Rs  6,000  It  does  not 
seem  to  be  stated  which  sum  of  Rs  15,000 
provided  this  Rs  6,000  for  Tan  Lon  Dan 
[  must,  therefore,  say  that  he  is  liable  for 
Rs  6,000  with  interest  from  17th  August 
1919 

As  regards  Kyauk  Ho  as  he  is  not  an 
heir,  I  do  not  see  how  it  is  possible  to 
charge  him  with  any  liability  under  any 
of  the  mortgages.  None  of  the  mortgaged 
proportieb  belongs  to  him  and  he  has  given 
T.in  Po  Shwe  no  authority  to  borrow  on 
his  behalf 

Turning  now  to  tho  two  appeals  that 
have  been  filed:  with  regard  to  appeal  No 
19^/20  this  in  the  main  is  successful,  for 
I  am  of  opinion  that  Tan  Ma  Pu  and  Tan 
Pu  Su  arc  both  li,iblo  for  tho  money  bor- 
rowe } 

As  regards  Tan  Kyuuk  Ho,  I  think  the 
nppeil  must  be  s.nd  to  h.ivo  f.nled,  because 
1  can  place  no  liability  on  hi»n,  but  lie 
will  not  get  any  benefit  out  ol  this,  for  I 
hold  that  he  has  no  mteiest  in  tho  estate 

As  regards  appeal  No  206/26,  in  this 
appeal  the  first  three  appellants  arc  quite 
unsuccessful  Appellant  4  Tan  Lon  Dan 
is  successful  to  n  certain  extent,  for  I 
hold  that  he  is  onlv  responsible  on  Ex  A 
and  for  tho  further  sum  of  Rs  6,000  which 
he  received 

In  this  appeal  Kvauk  Ho  must  be  re- 
garded us  unsuccessful,  1  think  As  a 
result  the  decree  of  the  lower  Court  \vill 
lie  varied  Tho  plaintiff  will  got  a  decree 
for  tho  full  a, mount  claimed  agiiinst  tho 
interest  of  the  first  four  defendants  He 
will  get  a  decroo  against  Tan  Ljn  Dan 
and  his  interest  in  tho  property  to  the 
extent  of  the  amount  due  on  Ex  A  to_ 
gather  with  Rs  6,000  with  interest  out  of 
the  promissory  note  dated  17th  August 
1919,  which  will  be  a  charge  on  Tan  Lon 
Dan's  interests  The  interests  of  these 
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five  defendants  will  be  declared  as  1/5 
each,  so  that  the  plaintiff  will  be  entitled 
to  sell  the  whole  interest  in  the  mort- 
gaged property 

As  regards  Kyauk  Ho  the  claim  will  be 
dismissed  without  costs  The  plaintiff- 
appellant  in  appeal  No  199/26  will  get 
his  costs  of  tho  appeal  against  Tan  Ma  Pu 
and  Tan  Pu  Su  and  in  Appeal  No  266/26, 
the  plaintiff-respondent  will  get  one-half 
of  his  costs  against  first  three  defendant- 
appellants 

Das,  J  — I  concur 

S  N  /R.K  Decree  varied 
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PRATT,  OFFG  C  J  ,  AND  CUNLIFFE,  J. 

A  K.  A  C.  T  V  V  Chettyar— Appli- 
cant 

\ 

Commissioner  of  Income-Tax  —  Op- 
posite Paity 

Civil  Misc  Appln  No  26  of  1928,  De- 
cided on  16th  July  1928 

aft  Income-tax  Act,  S  30,  proviso — Meaning 
explained  —  Assessment  under  S  23  (4)  fol- 
lowed by  refusal  to  make  fresh  assessment 
under  S  27  does  not  come  under  proviso. 

Assessment  under  S.  23  (4)  and  a  dismiss,  I 
of  an  application  under  S  27  for  a  fresh  assess- 
ment, is  not  an  assessment  made  under  S  23  (4) 
read  with  S  27  which  would  preclude  an  appeal 
being  filed  frum  ib  under  thn  proviso  to  S.  30 
What  the  proviso  moans  is  that  there  shall  be 
no  appeal  against  (i)  an  assessment  made  under 
S  23  (4)  and  (n)  when  the  assessment  under 
S.  23  (4)  is  cancelled  and  a  fresh  assessment 
mid 01  S  27  is  madr  [P  9  C  2] 

Clark  and  Venkatram — for  Applicant. 
A   Eggaj — for  the  Crown 

Judgment  — This  is  an  application  for 
a  mandamus  to  compel  the    Commissioner 
of  Income-tax  to  state  a  case   under  S   66, 
Income-tax  Act      The  facts   are    sot  forth 
at  length   in    tho  application      The  A   K 
A    Firm    of    Rangoon,     which     consisted 
of  two  partners  the  applicant    A   K.  A   C. 
T     V     V    Chettyar   and   A     K     ACT 
A     L     Alagappj    Chettiar,    discontinued 
business  in  August  1925,  the  assets    were 
divided    between    the   two  -partners,  who 
have    been  since  carrying  on    business  as 
sepaiate   ]oint    family    firms    under    the 
styles   of    A  K   A  C   T    V    and  A  K   C 
T.  A   L   respectively. 

For  the  financial  year  1925-26  notice 
was  served  on  the  then  agent  of  the 
A  K  A  Firm  on  8th  April  1925  to 
make  a  return  for  income-tax  purposes 
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Applicant  eventually  made  a  return  and 
claimed  the  benefit  of  S  25  (3),  Income- 
tax  Act  as  the  firm  had  been  dissolved, 
Applicant  objected  to  producing  the  books 
of  the  firm,  and  to  the  proposed  method 
of  assessment  Ultimately  the  Income- 
tax  Officer  peremptorily  settled  31st 
March  1926,  for  the  production  of  ac- 
counts The  accounts  were  not  pro- 
duced and  the  officer  made  an  assessment 
pirte  against  each  member  of  the  A  K. 
Firm  Applicant  appealed  to  the 
Assistant  Commissioner  who  dismissed 
his  appeal,  and  loft  him  to  apply  for  a 
fresh  assessment  under  S.  27  An  appli- 
cation was  made  under  S  27  but  was  re- 
fused An  appeal  to  Commissioner  of 
Income-tax  was  unsuccessful  The  Com- 
missioner was  askod  but  declined  to  mako 
fi  reference  to  this  Court,  henco  the  pre- 
sent application  under  S  66  (3)  for  an 
order  to  state  a  cuso  on  specified  points 
of  law 

A  preliminary  objection  has  beon  taken 
by  the  Go*  eminent  Advocate  that  the 
application  is  mcomptent  sinco  no  appeal 
lies  to  the  Assistant  Commissioner  from 
the  order  refusing  to  make  JL  fresh  assess- 
ment under  S  27  It  is  contended  that 
the  proviso  to  S  30  that  no  appeal  shall 
lie  in  respect  of  an  assessment  rnado  under 
ub-S  (4),  S  23,  or  under  that  sub- 
seut.ion  read  with  R  27  precludes  such  an 
appeal,  since  it  must  bo  taken  that,  the 
Oiiicor  having  dismissed  the  applicition 
for  a  fresh  assessment  under  S  27,  there 
remains  an  assessment  under  sub-S  (4), 
S  23,  ro^rl  with  S  27 

The  contention  is  clearly  not  maintain- 
able There  was  an  application  for  a 
fresh  assessment  under  S  27,  which  was 
refused  The  assessment  u'lder  S  23  (4) 
was  not  cancelled  There  was  not  there- 
foie  -an  assessment  under  S  23  (4)  road 
with  S  27  as  argued  A  refusal  to  mako 
an  assessment  is  not  an  assessment  S  30 
definitely  provides  for  an  appeal  against 
a,  refusal  of  an  Income-tax  Officer  to  make 
a  fresh  assessment  under  S  27  What 
the  proviso  clearly  means  is  (l)  that  there 
slrall  bo  no  appeal  against  an  assessment 
made  under  S  23  (4)  and  (2)  that  when 
an  assessment  under  S  23  (4)  has  been 
cancelled  under  S  27  and  a  fresh  assess- 
ment made  there  shall  also  be  no  appeal: 
that  is  to  say  that  if  the  assesseo  succeeds 
in  his  effort  to  obtain  a  fresh  assessment 
under  S  27  ho  shall  be  debarred  from  ap- 
pealing against  that  fresh  assessment. 


The  assessee  in  not  precluded  by  the  pro- 
viso from  preferring  the  appeal  against 
the  refusal  to  make  a  fresh  assessment 
under  S  27,  which  is  allowed  in  the  body 
of  S  30 

In  his  order  rejecting  the  two  applica- 
tions for  a  reference  to  this  Court  under 
S  66  (2)  on  a  number  of  questions  the 
Commissioner  of  Income-tax  took  the  view 
that  the  only  questions  for  decision  were 
of  pure  fact  viz  whether  applicants  had 
a  reasonable  opportunity  of  complying 
with  the  Income-tax  Officer's  notice  and 
whether  there  was  an  adequate  reason 
for  non-production  of  accounts  There 
was  therefore  nn  question  of  la»v  to  refer 
We  consider  that  the  only  question  for 
determination  was  whether  applicant  had 
sufficient  cause  for  non-comphanco  with 
Income-tax  Officer's  notices  He  obvi- 
ously had  not,  and  wo  soo  no  reason  to 
think  the  findings  of  fact  wrong  Appli- 
cant and  his  quondam  partner  were  obvi- 
ously placing  every  obstacle  in  the  way 
of  a  just  assessment  and  they  have  only 
themselves  to  thank,  if  the  result  of  their 
efforts  is  that  they  have  been  assessed  in 
a  way  and  under  a  section,  which  they 
do  not  like  Wo  do  not  feel  called  upon 
to  require  the  Commissioner  to  state  a. 
case  upon  any  of  the  points  raised  before 
us  The  application  is  dismissed  with 
costs  Advocate's  foe  five  gold  mohurs. 

M  N  /R  K  Application  dismissed. 
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CAUR,  J. 
Ma  Nyun — Appcllaifc 

v 

Mauny  tian  Mya  and  anothei — Res- 
pondents 

Special  Second  Appeal  No  52  of  1928, 
Decided  on  18th  June  L928,  from  judg- 
ment of  Dist  Judge,  Tharrawaddy,  in 
Civil  Appeal  Nu  102  of  1£27. 

*  Stamp  Act,  S  36  —  Insufficiently 
stamped  promissory  note  admitted  by  trial 
Court — Admissibility  of  the  document  can- 
not be  questioned  in  appeal 

Tho  trial  Court  purporting  to  act  under 
S.  3*5  but  overlooking  its  proviso  (a)  admit  tod 
an  insufficiently  sLinipnd  promissory  note  in 
evidence  after  recovering  paualty. 
i  Held  that  the  terms  of  S.  36  are  exceed- 
ingly wide  and  they  undoubtedly  refer  to  any 
document  which  has,  in  fact,  been  admitted 
in  evidence,  and  arc  sufficient  to  cover  the 
case  of  a  promissory  note  or  any  other  docu- 
ment to  which  proviso  (a)  to  S.  35  is  not  appli- 
cable. So  under  S  36  the  appellate  Court  can- 
not question  the  admissibiliby  cf  the  docu- 
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menfc.  2  L.  B.  72,  103,  Held  wrongly  decided: 
14  Bom,  102  and  18  Bom.  369,  Dint..  2  U.  B.  R. 
Stamp  -36  ;  13  Bom.  449  (F.B  ),  3  Cat.  787;  and 
12  Cat.  04,  Fotf.  [P  IOC  2] 


Tun.  —  for  Appellant. 

Kin  U  —  for  Respondents 

Judgment  —  This  was  a  suit  on  a  pro- 
missory-note Both  the  Courts  below  have 
agreed  that  the  plaintiff  proved  the  exe- 
cution of  the  note  The  Township  Court 
on  that  finding  gave  a  decree  for  the 
plaintiff,  hut,  on  appeal,  the  District 
Court  reversed  that  decision  on  the 
ground  that  the  promissory-note  sued 
upon  wag  insufficiently  stamped  The 
facts  as  regards  the  promissory-note  were 
that  it  was  for  Rs.  600  and  stamped 
with  one  one-anna  stamp  only  As  it 
should  have  heen  stamped  with  two-annas 
the  Township  Judge  impounded  it  and 
levied  the  deficient  duty  of  one-anna  and 
A  penalty  of  Hs  5  purporting  to  act 
under  S  35,  Stamp  Act  He  was  wrong 
in  his  action,  having  overlooker]  the  fact 
that  proviso  (a)  to  S  35  does  not  apply 
to  a  promissory-  note  However,  he  did 
levy  the  duty  and  penalty  and  he  did 
admit  the  promissory-note  in  evidence 
The  District  Judge  was  right  in  his 
finding  that  the  note  could  not  properly 
have  been  admitted  in  evidence  He 
held  on  the  authority  of  Mauny  Ba 
Kywan  v  Ma  Kyi  Kyee  (i)  that  S  36 
did  not  apply  in  this  case  and,  therefore, 
on  his  finding  that  the  note  was  inadmis- 
sible he  set  aside  the  decree  and  dismis- 
sed the  plaintiff's  suit 

In  the  case  relied  upon  by  tlio 
District  Judge,  Fox  J  held,  that  S  36 
Stamp  Act,  was  not  applicable  to  a  pro- 
missory-note Ho  said  that  the  Town- 
ship Court  by  admitting  and  acting  on 
the  document  had  acted  illegally  and  that 
that  illegality  could  be  corrected  by  an 
appellate  Court  He  remarked  that  the 
cases  of  8  A  Ealli  v  Caramali 
Fazal  (2)  and  Chcnbasappa  v  Lakshman 
Hamchandra,  (3)  supported  his  view. 
That  appears  to  be  the  latest  reported 
Lower  Burma  dicision  on  this  point. 
There'is,  however,  an  Upper  Burma  case, 
Mi  Ke  v  Nya  Kan  Gyi  (4)  in  which 
the  Judicial  Commissioner,  now  Sir 
George  Shaw,  expressly  dissented  from 
Fox,  J's  ruling  He  said  in  his  judgment 
that  the  Bombay  cases  relied  upon 

"(T)~[1903j  2L   B7K7103. 

(2)  [1890]  14  Bom.  102. 

(3)  [1694]  18  Bom.  369. 

(4)     [1907-03]  2  U.  B,  R,  Stamp  36. 


in  the  Lower  Burma  decision  did  nob  deal 
with  the  point  for  determination  I 
have  myself  referred  to  those  cases  and 
I  entirely  agree  with  hia  view. 

The  terms  of  R  36,  Stamp  Act,  are, 
exceedingly  wide  and  in  their  plain  ordi-f 
nary  meaning  they  undoubtedly  refer  to! 
any  document  which  has,  in  fact,  been! 
admitted  in  evidence,  and  are  sufficient' 
to  cover  tho  case  of  a  promissory-note  orj 
of  any  other  document  to  which  pro-j 
viso  (a)  to  S.  35  is  not  applicable  There, 
are  a  number  of  other  c.isos  in  which  the 
view  taken  by  Sir  George  Shaw  has  been 
taken  These  refer  to  enrher  Stamp  Acts 
but  there  is  no  material  difference  bet- 
ween the  relevant  provisions  of  those 
Acts  and  those  of  the  Act  now  in  force. 
In  Devachand  v  Ilirachand  Kama- 
raj  (5),  tho  document  in  question  was  a 
promissory-note  but  the  Judge  of  the 
trial  Court  held  that  it  was  a  bond  and 
admitted  it  in  evidence  on  payment  of 
duty  and  penalty  Liter,  before  the  suit 
had  been  decided,  his  successor  formed 
tho  opinion  that  the  document  was  a  pro- 
missory-note and  that  its  admission  in 
evidence  was  illegal  On  that  ground, 
therefore,  he  dismissed  the  suit  A  Full 
Bench  of  three  Judges  of  the  Bombay 
High  Court  held  that  the  promissory- 
note  having  once  been  admitted  in  o\  r 
dence  could  not  afterwards  bo  rejected  01 
the  ground  that  it  was  not  duly  stamped. 
In  Khoob  Lall  v  Junyle  Singh  (6),  the 
tinil  Court  held  that  the  document  before 
it  was  not  a  promissory- note  but  a  letter 
of  agreement  and  admitted  it  in  evidence 
on  payment  of  penalty  Before  the  High 
Court  it  was  argued  that  tho  document 
was,  in  fact,  a  promissory -note  and  that 
it  being  a  promissory-note  S  39  of  Act 
18  of  1869-"  was  not  applicable  The 
Calcutta  High  Court  held  that  tho  ad- 
missibihty  of  tho  document  could  nob 
be  questioned  in  appeal. 

In  Panchanand  Dass  v  Taravioiii 
Chowdrain  (7)  the  document  in  question 
was  held  bv  the  trial  Court  to  be  a  bond 
and  it  was  admitted  on  payment  of  duty 
and  penalty  The  first  appellate  Court 
held  that  the  document  was  a  promis- 
sory-note and  was  not  admissible  in  evi- 
dence and  therefore  reversed  the  decision. 

*   [Stamp  Duties  Act  repealed  by  Stamp  Act  1 
of   1870    which  in  its    turn  has  been  repealed 
by  the  present  Stamp  Acb  2  of  1899— Ed.] 
(5)     [1889]  13  Bom,  449  (F.B  ), 
6)     [1878]  3  Cnl.  787=2  C,  L.  R.  439. 
;7)     [1886]  12  Gal.  64. 
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It  was  held  by  the  High  Court  that  the 
Subordinate  Judge  sitting  in  appeal  had 
no  authority  to  review  the  question  of 
the  admission  of  the  document  It  held 
that  the  Stamp  Act,  1  of  1879,  gover- 
ned the  cases  and  that  under  pro- 
viso of  S  34  of  that  Act,  which  was 
essentially  identical  with  S  36  of  the  pre- 
sent Act,  the  admission  of  the  document 
could  not  be  questioned  in  appeal  All 
these  cases  are  directly  relevant  to  the 
qifostion  now  before  me  and  they  all  sup- 
port what  in  my  view  is  the  plain  mean- 
ing of  S  3G.  In  rnyopinion,  therefore,  the 
decision  of  Fox,  J  in  Maung  Ba  Kywan  v 
Ma  Kyi  Kyee  (l)  was  wiontf  I  there- 
fore allow  this  appeal,  set  aside  the  judg- 
ment and  decree  of  the  District  Court 
and  restore  those  of  the  Township  Court 
The  respondents  will  pay  appellant's 
costs  in  all  Courts 

M  N  /n  K.  Appeal  allowed 

*  A   I   R    1929  Rangoon  11(1) 

MAUNG  BA,  J 

Ma  Kalay  Ma  and  another  —  Appli- 
cants 

v 

Emperoi — Opposite  Party 

Criminal  Revn  No  G86-A  of  1928,  DC- 
cided  on  28th  Juno  1928,  from  order  of 
Township  Magistrate,  Pyinmana,  in  Cri- 
minal Regular  Trial  No  124  of  1928 

*  Railways  Act,  S  113 — Application  under 
Sub-S.4  is  not  a  criminal  prosecution — Court 
has  no  power  to  fine  or  to  order  imprison' 
ment  in  default. 

An  application  under  S.  113  (4)  is  not  a  pio" 
solution  for  criminal  offence  and  on  such  ap- 
plication the  Magistrate  has  110  pownr  to  fino 
the  defaulter  or  to  order  a  sentence  of  impn- 
sonment  in  default  of  such  fine.  The  Magis- 
trate- run  only  direct  him  to  pay  the  faro  and 
the  excess  charge  under  sub-S  (3)  and  then 
proceed  to  recover  it  as  if  it  wore  a  fino 

IP  11  C  1,   2] 

Judgment. — Tho  Magistrate  was  quite 
correct  in  considering  that  S  112,  Rail- 
ways Act,  did  not  apply  to  this  case  and 
that  action  could  only  he  taken  under  sub- 
S  (2),  S  113,  but  his  procedure  under 
this  latter  section  was  entirely  miscon- 
ceived An  application  under  sub-  S  (4), 
S.  113,  Railways  Act,  is  not  a  prosecution 
for  a  criminal  offence  It  should  be  re- 
gistered as  a  Criminal  Miscellaneous  Case 
and  not  as  a  Regular  Trial.  The  Magis- 
trate,  on  an  application  under  this  section, 
'has  no  power  to  fine  the  respondent  or  to 
lorder  a  sentence  of  imprisonment  in  de- 


fault of  such  fine  All  that  the  Magi?- 
trate  can  do  is  to  direct  the  respondent  tcl 
p\y  the  fare  and  excess  charge,  referred  to, 
in  sub-S  (3),  S  113,  and  then  proceed  to. 
recover  it  as  if  it  were  a  fine.  In  fact,,1 
the  Magistrate  is  compelled  to  do  this  and 
has  no  authority  to  enter  into  the  merits 
of  the  matter  The  Magistrate  should 
study  the  provisions  of  S  113  and  S.  132, 
Railways  Act,  and  also  General  Letter 
No  17  of  1926  of  this  Court,  which  sets 
out  the  circumstances  under  which  a  per- 
son proceeded  against  under  S  113  may 
be  detained  in  custody 

Consequently  in  the  present  case  the 
fines  of  Rs  7  each,  imposed  on  the  two 
respondents,  and  tho  sentence  of  ten  days' 
imprisonment  passed  in  default  of  pay- 
ment were  entirely  illegal  All  that  the 
Magistrate  could  do  was  to  order  each  of 
the  respondents  to  pay  the  deficit  IM.I! way 
f.ire  of  six  annas  and  six  pies,  plus  an 
excess  charge  of  the  same  amount.  Con- 
sequently the  amount  of  deficit  fare  plus 
excess  charge  to  be  recovered  from  each 
respondent  was  13  annas  This  amount 
should  now  ho  deducted  from  the  amounts 
of  fares  and  fines  deposited  by  the  respon- 
dent and  the  balance  should  be  refunded 
to  them  The  amounts  so  recovered  under 
sub-S  (4),  S  113,  miibt  be  paid  to  the 
railway  administration  It  is  noticed  that 
in  regard  to  tho  deficit  fares  of  13  annas 
already  recovered  this  has  not  been  done. 

M  N  /R  K  Order  set  aside 

*  A  I  R    1929  Rangoon  11  (2) 

B \GULEY,    J 

Basudcv — Appellant 
v 

B  ninth  i  and  another — Respondent. 

Second  Appeul  No  733  of  1927,  Decided 
on  2jth  June  1928,  fiom  judgment  of 
Dist  Judge,  Insem,  in  Civil  Appeal  No. 41 
of  1927. 

#  Civil  P.  C  ,  O  41,  R.  17— Rule  empowers 
Court  to  adjourn  a  case — For  default,  appel- 
late Court  should  not  pans  order  without 
hearing  appellant's  advocate. 

Order  41,  R.  17,  19  intended  to  givo  the  Court 
power  to  adjourn  a  case,  if  it  thinks  fit.  It 
so  cms  -  distinctly  unfair  that  for  default,  the 
appellate  Court  may  pass  an  order  without 
hearing  tho  appellant's  advocate  or  without 
hearing  the  appellant,  which  would  cnfcireh 
preclude  him  from  even  afterwards  questioning 
tho  finding  of  fact.  A.  I.  R.  1923  Mad.  13,  FolL 

[P  12  C  2] 

.V  K    Bhattacharya—ioY  Appellant. 
P   B.  Sen — for  Respondents. 
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Judgment. — This  is  an  appeal  against 
a  decree  of  the  District  Court  of  Insein 
confirming  a  decree  passed  by  the  Town- 
ship Court  of  Insein  The  history  of  the 
appeal  in  the  lower  lower  Court  is  rather 
peculiar  It  was  filed  on  13th  June  and 
admitted  the  next  day  after  hearing  the 
appellant's  advocate  It  was  adjouruel 
twice  and  then  on  29th  July,  when  advo- 
cates for  both  sides  were  present,  the 
learned  Additional  District  Judge  came 
to  the  conclusion  that  another  witness 
ought  to  be  examined  He  cited  th.it 
^witness  and  examined  him.  It  was  then 
found  that  some  documents  were  missing 
and  they  were  sont  for  Finally,  on  2nd 
September  1927, the  case  came  up  for  hear- 
ing The  documents  appirently  had  still 
not  been  received  The  appellant's  advocate 
naked  for  an  adjournment  as  he  was  en- 
gaged elsewhere  The  learned  Judge  refused 
the  adjournment,  but  gave  him  an  hour 
and  a  half  in  which  to  deal  with  his  other 
work  The  hour  and  a  half  expired  and 
another  half  hour  and  as  the  appellant's 
advocate  still  had  not  come,  the  learned 
Judge  stated  in  the  diary  that  ho  would 
piss  orders  without  tho  help  of  the  aclvo- 
•cite  Whether  the  advocate  for  tho  res- 
pondent still  remained  present  is  not  clear 
from,  the  diary  order,  but  when  the  mitter 
was  argued  before  mo  by  the  same  advo- 
cates who  appeared  in  the  lower  appellate 
Court,  no  stress  was  laid  on  the  fact,  if  it 
were  a  fact,  that  the  respondent's  advo- 
cite  was  still  present  The  order  of  tho 
luwor  appellate  Court  when  passed  dis- 
missed the  appeal  on  the  merits  and, 
therefore,  the  appellant  will  be  debarred 
from  questioning  any  finding  of  fact  in 
second  appo.il. 

The  question  before  this  Court  is  whe- 
ther the  lower  appellate  Court  hud  power 
to  pass  an  order  on  the  merits  without  hav- 
ing heard  the  appellant's  advocite  in  full 
There  appears  to  be  a  cise  similar  to  tho 
present  one  in  tho  Madr.is  ruling. Muham- 
mad v  Manankrama  (l)  In  this  case, 
what  happened  before  the  lower  appellate 
Court  was  that  there  was  no  appearance 
on  behalf  of  the  appellant  and  the  lower 
appellate  Court  pissed  an  order  dismissing 
the  appeal  on  tho  merits  Both  Judges 
on  the  appellate  Bench  pissed  separate 
orders  in  which  they  came  to  tho  couclu- 
sion  that  an  order  dealing  with  the  merits 
in  the  absence  of  the  appellant's  advocate 
was  an_i llegal  order.  Under  the  previous 
*~fl)  A.  I.  R.  1923  Mad.  13-45  Mad.  882. 
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Code,  there  is  ample  authority  for  holding 
that  an  appa\l  dismissed  under  these  cir- 
cumstances must  be  one  dismissed  for 
default,  but  the  wording  of  0  41,  R  17 
is  not  quite  the  same  as  the  wording  of 
old  S  556  The  present  order  runs 

"Whore,  on  tho  date  fixed  .  ,  .  tho  appel- 
lant do3s  uob  appaar  vvhon  tho  appaal  is  called 
on  for  hoaring,  tho  Court  may  mako  an  order 
that  tin  appeal  bo  dismissed," 

The  old  section  ran  "the  appeal  shall  be 
dismissed  for  default  "Thepiint  for  con- 
sideration is  whether  the  present  wording 
of  tho  Fection  makes  it  possible  for  a  Judge 
to  dismiss  an  appeal  on  its  merits 
In  the  Madras  caso  quoted,  the  Bench 
were  of  opinion  that  consideration  of  tho 
merits  could  not  be  gone  into  when  0  41, 
R  17  applied  There  seems  to  be  an  ab- 
sence of  authority  on  the  point,  this  being 
tho  only  ofticisilly  reported  cise  Thorn  are 
two  unofficially  reported  decisions  of  tho 
Patna  High  Court,  oich  by  a  single  Judge, 
but  as  these  two  decisions  are  directly  at 
variance  to  one  another,  it  is  impossible 
to  grim  much  idea  from  them 

My  own  view  is  that  0  41,  R  17  is 
intended  to  give  the  Court  power  to  ad-' 
journ  a  caso  if  it  thinks  fit  It  seems 
distinctly  unfair  that  for  default  tho  ap- 
psllate  Court  may  pass  tin  ordei  without 
"hearing  the  appellant's  advocate  or  with- 
out hearing  tho  appellant,  which  will 
entirely  preclude  him  from  ever  after- 
wards questioning  the  find-ings  of  fact  | 
This  being  tho  cise  and  following  tho 
Madras  ruling,  \  set  asido  tho  order  of 
tho  lc,arnol  Additional  District  Judge  as 
ultra  vires  and  I  direut  him  to  restore  the 
appeal  to  the  file  an  I  dispose  of  it  accord- 
ing to  law  As  this  trouble  has  arisen 
through  tho  default  of  the  appellant,  L 
direct  that  ho  do  piy  tho  costs  of  respon- 
dent in  this  Court  whatever  iniy  be  the 
outcome  of  the  appoil  -and  ho  will  also 
piy  the  costs  of  the  respondent  already 
awarded  to  him  in  the  Cjui  t  of  tho  Addi- 
tional District  Judge  When  the  District 
Court  comos  to  afresh  finding  after  hear- 
ing both  sides,  it  will  piss  an  order  for 
costs  independent  of  its  first  order 

S  L  /n  K  Order  set  aside 
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CHARI,  J 
Afazuddm  —Appellant 

v 

Howell  and  others—  Respondents, 
Second  Appeal  No   47  of  1925,  Decided 
on    23rd    June   1928. 
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*  Civil  P  C,,  O.  21,  R.  84— Auction-pur- 
chaser whose  bid  is  accepted  by  fall  of  ham- 
mer, can  withdraw  offer  before  acceptance 
by  Court  without  liability  of  paying  deficit 
on  resale. 

An  execution  sale  is  not  complete  until  the 
presiding  officer  of  tho  Court  accepts  the  bid 
and  declares  the  bidder  to  bo  the  purchaser, 
The  highest  bid  when  the  hammer  falls  is 
merely  a  conditional  bid,  which  it  is  opon  to 
the  Court  to  accept  or  not  and  it  must,  there- 
fore, equally  be  open  to  the  purchaser  to  with- 
draw his  offer  before  it  is  accepted  by  the 
Crfurt,  If  he  fails  to  pay  the  25  per  cent,  before 
Court's  acceptance,  though  after  the  fall  of 
hammer,  he  IK  not  liable  for  difference  if  the 
property  is  resold  A  I  R.  1923  Cal.  316  , 
A.  I.  ^."1925  Mad.  318,  and  A  I.  R  1923  Pat 
525,  Foil.  [P  13,  C  1,  2] 

Tun  Aung  (tyaw — for  Appellant 

Jeejcebhoy — for  Bespondents 

Judgment — This  case  comes  before 
mo  for  disposal  on  a  point  raise.!  in  my 
judgment  some  time  ago  As  the  point  was 
one  winch  was  raised  by  me  after  the 
argument  had  closed,  I  posted  the  case 
ior  further  argument  which  was  heard 
only  to-day  on  account  of  some  of  the 
parties  being  dead  and  their  legal  repre- 
sentatives having  to  be  brought  on  the 
record 

The  point  now  for  consideration  is 
whether  ;i  person  who  has  not  been  dec- 
lared a  purchaser  of  immovable  property 
in  a  Court  auction  sale,  but  whose  bid 
had  boon  accepted  by  the  f.ill  of  the 
hammer  and  who  fails  to  deposit  the  25 
per  cent  of  the  amount  of  his  purchase 
money,  can  be  made  liable  for  the  diffe- 
rence in  price  when  the  property  is  sold 
immediately  aftei 

I  have  already  dealt  with  the  facts  of 
the  case  in  my  previous  judgment  and  I 
have  drawn  attention  to  the  fact  that 
even  the  bailiff  is  not  quite  sure  whether 
the  person  withdrew  his  offer  before  or 
after  the  fall  of  the  hammer  I  thought 
at  first  it  w.is  necessary  to  remand  the 
case  for  a  finding  whether  the  defaulting 
bidder  had  actually  been  declared  to  be 
the  purchaser,  but  it  is  unnecessary  in 
view  of  the  evidence  of  the  bailiff  In 
the  case  to  which  I  refer  in  my  judgment, 
[Jaibahadur  Jha  v  Matukdhan  Jha  (l) 
it  was  held  that  an  execution  sale  is  not 
complete  until  the  presiding  officer  of  the 
Court  has  accepted  the  bid  and  declared 
,the  bidder  to  be  the  purchaser  under 
O  21,  R  84  That  rule  clearly  states 
that  the  bidder  shall  pay  the  25  per 
cent  deposit  only  after  such  declara- 
llM.  L~B- "l923~Pnt.  525 "=  2  i?at7548. 


tion.  In  the  Patna  case,  it  is  stated  that 
the  presiding  officer  of  the  Court  to  whom 
an  order  declaring  that  a  person  has  pur- 
chased the  property  is  submitted  for  sig- 
nature  should  enquire  before  signing  the 
bid  from  the  persons  present  in  Court 
whether  there  is  any  advance  on  the 
highest  bid  given  by  the  officer  who  con- 
ducted the  sale  This  shows  beyond  all 
doubt  that  the  highest  bid  ut  the  time 
when  the  hammer  fell  was  merely  a 
conditional  bid,  winch  it  was  open  to  the- 
Court  to  accept  or  not  If  it  is  open  to 
the  Court  to  accept  the  bid  or  reject  it, 
it  mu&t  equally  be  open  to  the  purchaser 
Lo  withdraw  his  offer  before  it  is  accepted 
by  the  Court 

The  learned  advocate  for  the  respondent 
wants  to  draw  a  distinction  between  the 
contract  of  an  ordinary  person  and  a  bid 
at  an  auction  sale  I  fail  to  see  any  dis- 
tinction whatever  and  if  a  bid  can  be  kept 
hanging  by  the  Court,  it  can  equally  be 
withdrawn  by  the  bidder  Two  cases 
reported  in  unauthorized  reports,  Fazil, 
Meah  v  Prosanna  Kumar  Roy  (2)  and 
Ratnasami  Pillai  v  Sahapathy  Pillai 
(3)  deal  with  the  same  point  In  the 
first  case,  the  Calcutta  High  Court  held 
that  an  execution  sale  is  not  concluded 
when  property  is  knocked  down  to  a  bid- 
der, even  though  he  had  made  the  neces- 
sary deposit  of  25  per  cent  and  the  bid 
had  been  accepted  by  the  Nazir  In  the 
Madras  case,  whore  the  person  conducting, 
the  sale  was  a  receiver  and  nob  a  bailiff, 
the  Hi^h  Court  held  that  it  is  the  accep- 
tance by  the  Court  that  constitutes  the 
contract  and  that  therefore  the  person 
who  asserts  th-.it  the  Court  officer  had 
power  to  bind  the  Court  by  acceptance 
must  prove  it  Under  the  rules  of  the 
Civil  Courts  Manual,  the  bailiff  is  undoub- 
tedly the  officer  of  the  Court  who  is 
authorized  to  conduct  the  sale,  but  this 
does  not  imply  any  power  to  accept  an 
offer  on  behalf  of  the  Court  or  to  make  a 
declaration  that  a  bidder  has  become  a 
purchaser 

I  hold,  therefore,  that  it  is  open  to  a 
bidder  to  withdraw  his  offer,  since  his  bid 
is  nothing  more  than  an  offer,  until  th.a 
offer  has  been  finally  accepted  by  the 
Court  and  declaration  made  that  he  is  the; 
purchaser  His  liability  to  make  a  depo  j 
sit  of  25  per  cent  of  the  purchase-money 
only  arises  after  such  a  declaration  is 

(2)  A    I   11.  1923  C.il   310 

(3)  A    I.  U.  191J5  Mad.  318. 
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As  he  has  withdrawn  the  offer 
'before  the  declaration,  he  cannot  be  held 
liable  for  any  deficiency  of  price  on  a  re- 
sale I  therefore  allow  the  appeal  and 
sot  aside  the  order  of  the  lower  Court 
directing  the  appellant  to  pay  the  defici- 
ency As  the  appellant's  nephew  bought 
the  property,  he  ought  to  be  satisfied  with 
the  property  and  there  will  therefore  be 
no  order  for  the  costs  of  the  appeal 
S  L  /H  K  Appeal  allou  ed 
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BAGULEY,  J 
5    Ganguli — Accused — Applicant 

v 
Emperor — Opposite  Party 

Criminal  Kevn  No  544-B  of  1927, 
Decided  on  21st  November  1927,  from 
order  of  Eastern  Sub-Divl  Mag.  Kangoon, 
D/-  23rd  August  1927,  in  Criminal  Sum- 
mary Trial  No  404  of  1927 

(a)  Motor'Vehiclea  Act,  S.  5— Road  suffici- 
ent for  four  cars  to    pass    abreast — Two    cars 
going  in  one  direction  at  15   miles  an  hour — 
Another  car  coining  from  opposite    direction 
— Person  driving  baby  car    at    25    miles    per 
hour  passing  the  two  cars — He    is    not    guilty 
of  rath  or  negligent  driving. 

Two  curs  were  going  under  15  milos  p'F 
hour  along  the  roid  from  South  to  North,  and 
while  anotfhnr  cir  Ciirae  in  the  opposite  direc- 
tion from  North  bo  South,  G's  biiby  car  passed 
the  two  c.ira  goinf  towards  tho  North.  G  wds 
going  about  23  miles  por  lioui  Th}  road  Wtis 
at  the  place  40  to  50  fnpt  wida  ati  would  give 
ample  room  for  4  curs  to  pasH  abreast  with  any 
amount  of  room  to  spare.  There  was  no  traffic 
of  any  kmd  on  ths  rond  at  tho  tune  except  tho 
4  cars  G  was  not  shown  to  ba  ovor  the  wrong 
side  of  tho  road. 

II eld,  that  thjro  would  bj  ample  room  for  a 
V3ry  small  car  like  that  of  (r  to  pas*  without 
trenching  on  the  right  hand  side  of  the  road 
Even  if  ho  did  go  slightly  ovar  the  middle  lino 
the  car  coming  in  bho  opposite  direction  had  20 
feet  in  which  to  swing  tu  its  left.  C's  driving 
could  not  thoreforo  bo  assumed  to  ba  reckless 
or  negligent  ;  an  estimate  spood  of  25  milos 
per  hour  could  not  be  regarded  as  anything  out 
of  the  ordinary,  on  that  road.  [P  14,  C  2] 

(b)  Criminal  P.  C.,  S.   250— Compensation 

Whore  a  case  is  not  wilfully  falsa  nor  is 
there  parversion  or  exaggeration  of  evidence, 
compensation  should  not  be  awarded 

[LJ  14,  C  2] 

3d.  A  Rauf — for  Applicant 

Order. — All  that  has  boon  proverl  in 
this  case  is  that  there  were  2  cars  going 
along  the  roid  from  South  to  North,  and 
while  another  car  came  in  the  opposite 
direction  from  North  to  South,  the  appli- 
cant passed  the  two  cars  going  towards 
the  North  The  two  cars  going  North, 


were  going  at  something  under  20  miles 
per  hour,  the  applicant  was  going  aboub 
25  miles  per  hour,  although  his  car  being 
a  Baby  Peugeot,  it  may  have  seemed  to  be 
uninitiated  as  going  faster  The  road  is 
wide  at  the  place,  40  to  50  feet,  according 
to  P  W  2,  and  that  would  give 
ample  room  for  4  cars  to  pass  abreast 
with  any  amount  of  room  to  spire  There 
was  no  traffic  of  any  kind  on  the  ro«id  at 
tho  time  except  the  4  cars,  in  question 
Whether  the  applicant  was  over  ,  the 
wrong  side  of  tho  road,  is  not  shown 
Cars  going  at  15  miles  per  hour  are  slow 
traffic  for  cars,  and  they  should  bo  well 
over  to  their  left  if  they  were  being  dn-1 
ven  properly,  and  there  would  be  ample1 
room  for  a  very  small  c;ir  like  that  of  the 
applicant  to  p.iss  without  trenching  on 
the  right  hand  side  of  the  road  Even  if 
he  did  go  slightly  over  tho  middle  line, 
the  cir  coming  in  tho  opposite  direction 
had  20  ft  in  which  to  swing  to  its  left, 
aad  it  might  be  expected  to  do  BO  ;  among 
decent  drivers  there  must  always  be  cer-j 
turn  amount  of  give  und  take  On  these! 
facts  tint  have  boon  proved  I  entirely  fail 
to  &oo  \\hoto  reckless  01  negligent,  driving 
can  be  assumed  1  am  un.ihle  to  feign! 
ignorance  of  the  usual  conditions  of  onej 
of  the  best  known  roids  in  Eangoon,  and' 
on  th.it  roid  an  estimate  speed  ot  25  miles 
per  hour  cinnot  be  regarded  as  anything 
out  of  the  ordinary 

[  set  aside  trie  conviction  and  sentence, 
and  acquit  the  applicant  I  do  not  think 
th.it  it  is  a  case  in  which  componsitioa 
should  be  awarded  There  is  nothing  to 
show  that  the  cise  is  wilfully  false,  nor 
does  there  seem  to  have  been  any  perver- 
sion or  exaggeration  of  the  evidence.  I 
merely  do  not  consider  that  from  the 
facts  as  stated  by  the  complainant,  and 
his  witness,  one  is  justified  in  assuming 
rashness  and  negligence 

U  K  Awii*cd  acquitted 

A.I  R.  1929  Rangoon  14  (2) 

MAUNG  BA,  J. 

U  Mo  Gaung— Applicant 

v 

U  Po  Sin — Opposite  Party 
Criminal    Revn     No.  2I4-B    of    1928, 
Decided  on  25th  July  1928. 

(a)  Penal  Code,  Si.  421  and  424— Magis- 
trate's jurisdiction  ia  not  taken  away  by 
Presidency  Towna  Insolvency  Act. 

Thj  Prasid3ncy  Towns  In.solvancy  Act  does 
nob  take  away  a  Magistrate's  jurisdiction  to 
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"try  the  inflolvent  for  an  offcnca  under  3a.  421 
and  424  .  35  Bom.  G3,  Foil.  [P  15  C  1] 

(b)  Criminal  P.  C.,  S.  259— Complainant 
•dying  before  hearing  —  Offence  non-com- 
poundable  and  non-cognizable — Magistrate 
can  still  proceed  with  the  case. 

In  a  raao  under  Ss  421  and  424,  Penal  Code, 
the  complainant  diod  before  the  dado  of  hoar- 
ing.  The  Magistrate  proceeded  with  the  trial. 

Held  '  that  the  offences  being  non-compound- 
able,  though  non-cognizrible,  he  was  right  in 
tlv^  procedure  he  adopted.  [P  15  C  2] 

Judgment  —Applicant    U  Mo  Gaung 
WAS  a  paddy  broker      He  was  adjudicated 
insolvent  by  I  hi  a  Court.    From  the  report 
of  the    Official  Assignee    it    appears  that 
his  house    and  its  site  wore    mortgaged  to 
Messrs   Steel  Brothers  &  Compiny,  Limi- 
ted     But  ho   never  mide  over  the    Insur- 
ance Policy   although   the   property    was 
insured       The  house  was  destroyed  by  fire 
and  the  agents  of  the  Insurance  Company 
informed    the  Ollicial  Assignee  that    they 
Irad   paid    the   insolvent  Ks  4,925      The 
insolvent  concealed  the  insurance  and  the 
receipt    of   the  assured  amount   not   only 
from  Messrs   Stool  Brothers  but  also  from 
the  Official  Assignee   and  ho   never  made 
over  the    amount  to  the  Oflicial  Assignee 
Consequently  the  Official  Assignee    in  his 
repoit    expressed  an  opinion   that  tho   in- 
solvent was  guilty  of  an  act  falling  under 
8   103  (b)  (n),    Presidency  Towns    Insol- 
vency Act  or    in  other  words  that  he    hid 
made  away    with  or  concealed  part    of  his 
property 

U  Po  Sin,  one  of  the  creditors,  applied 
to  the  Insolvency  Court  to  direct  the  in- 
solvent's prosecution  The  learned  Insol- 
vency Judge  declined  to  do  so,  remarking 
that  such  prosecution  was  not  recom- 
mended by  the  Official  Assignee  and  that 
case  was  not  of  importance  From  that 
order  an  appeal  was  filed  The  learned 
Judges  of  the  appellate  Banch  observed 
that  it  could  not  be  doubted  that  there 
were  grounds  which  prima  facie,  would 
justify  an  enquiry,  but  they  declined  -to 
interfere  with  tho  exercise  of  the  Insol- 
vency Judge's  discretion. 

U  Po  Sin  then  filed  a  direct  complaint 
to  the  District  Magistrate  charging  U  Mo 
Gaung  with  offences  under  Ss  42L  and  424, 
'[PC.  The  complaint  was  in  order,  be- 
jcause,  nothing  contained  in  the  Presidency 
Towns  Insolvency  Act  takes  away  a 
Magistrate's  jurisdiction  to  try  the  insol- 
vent for  an  offence  under  those  sections 
Tbis  view  was  held  by  a  Bench  of  the 
Bombay  High  Court  in  Empvror  v  M  H. 
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Bhat  (1)      The  complaint  was  transferred 
to  the  Second  Additional  Magistrate,  Ban- 
goon,  for  disposal.     During  the   trial  the 
Magistrate  was   transferred   and  the   ac- 
cused   person   claimed    a   do   novo    trial 
The    case  was  accordingly    adjourned    for 
three    weeks  to   summon  witnesses      On 
the    adjourned    date     the    complainant's 
advocate  asked  for  an  adjournment  on  the 
ground    that  he  had   a  case    in  the    High 
Court      The  case  was    adjourned      When 
the  case  was   called  on  due  date  the   com- 
plainant Wcis  too  ill  to  attend  and  the  case 
was  adjourned  for  nearly  a  month      When 
tho  case  was  called  again  tho  complainant 
was  reported  to  huvc  diod      The  accused 'a 
advocate    asked    tho    Magistrate    to    dis- 
charge  his  client  under   S   2,09,  Criminal 
Procedure  Code      The  Magistrate  rejected 
that;    application       From  tho  order  of    re- 
jection this  applicition  for   revision   has 
been  filed 

Section  259  gives  a  Magistrate  discre- 
tion to  discharge  tho  accused  when  in  the 
c.ise  instituted  upon  tho  complaint  the 
complainant  is  ubsent  on  any  day  fixed  for 
the  heirmg  of  tho  case  and  when  tho  offenca 
isono  which  miy  lawfully  bo  compounded 
or  when  it  ia  a  non-cognizable  olfence 
The  offences  under  Ss  421  and  424 'are 
non-cognizablo  but  they  are  noi-oimpound-1 
able  The  complainant  bis  boon  examined' 
and  cross-ex  trained  His  evidence  cW 
therefore,  be  used  under  S  33,  Evidence;! 
Act  The  learned  Magistrate  has  exercised 
his  discretion  and  decided  to  proceed  with 
the  trial  I  see  no  sufficient  reison  to 
interfere  with  his  exercise  of  tluit  discre- 
tion I  therefore  dismiss  this  applica- 
tion for  revision 

M  N  /R  K 


J^ld   Bom- 


Application  dismissed 
[1010]  35  Bom.    G3  -?  l"  C   « 
L.  R.  750. 
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CARR,  J 
Dayalal  and  Sons—  Appellants 

v 

Ko  Lon  and  anothei  —  Respondents 
Second  Appeal  No  7G9  of  1927,    Deci- 
ded on    23rd   July   1928,    from  judgment 
of  Dist.  Judge,  Toungoo,  in   Civil   Appeal 
No  123  of  1927. 

Evidence  Act,  S  11  5—  A  tenant  is  estopped 
from  denying  his  landlord's  title  till  he  sur- 
renders possession. 

A  touanb  who  has  bejn  let  into  possession 
cannot  deny  his  landlord's  title  however  deEeo- 
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tive  it  may  be,  so  long  as  he  has  not;  openly 
restored  possession  by  burrender  to  his  land- 
lord. [P  16  C  2] 

A  person  entered  into  possession  of  a  house 
as  a  tenant  of  A  and  obtained  legal  title  to  it 
by  a  conveyance  from  B  the  true  owner,  and 
sued  for  a  declaration  that  his  landlord  A  had 
no  titln  to  the  property. 

Held  that  he  was  estopprd  under  S.  116  from 
denying  his  landlord's  title  till  be  surrenders 
possession  A  I.  tt.  1915  P.  C.  96,  Expl.  and 
Foil.  [P  16  C  2J 

P.  B   Sen — for  Appellants 

So  Nyun — for  Eespondenfcs 

Judgment  — The  house  in  dispute 
in  this  case  originally  belonged  to 
one  U  Tun  U  who  appears  to  hnvo 
lived  in  it  along  with  his  daughter  Ma 
Dun  until  ho  died.  It  seems  that  ho  oc- 
cupied one  floor  while  the  defendant- 
appellants  occupied  the  other  When  U 
Tun  U  died  Ma  Dun  left  the  house  leav- 
ing the  defendants  in  possession  of  it 
The  defendants  claim  that  they  had,  in 
fact,  bought  the  property  from  U  Tun  U 
before  his  death,  hut  had  not  obtained 
from  him  a  registered  conveyance  The 
plaintiff  came  into  occupation  of  the  house 
as  tenant  of  the  defendants  in  1924  This 
has  been  found  in  the  present  suit  by  the 
Sub-Divisional  Court  and  had  previously 
been  "found  in  two  suits  for  rent  brought 
by  the  defendants  against  the  plaintiff 

After  he  had  entered  into  occupation  of 
the  property  as  tenant  of  the  defendants, 
the  plaintiff  obtained  a  registered  con- 
veyance from  Mdung  Tha  Dan  us  the  legal 
representative  of  Ma  Dun,  who  by  then 
had  died  The  plaintiff  has  remained  in 
occupation  of  the  property  ever  since  lie 
entered  into  it  as  tenant  of  the  defen- 
dants He  now  in  this  suit  prays  for  a 
declaration  of  his  ownership,  for  a  de- 
claration that  the  defendants  have  no 
right  to  the  property,  and  that  they  have 
no  right  to  claim  rent  from  him  and  for 
an  injunction  to  restrain  them  from  con- 
tinuing the  second  suit  for  rent  above- 
mentioned,  which  has  been  decided  since 
the  institution  of  the  present  suit 

The  question  that  arises  in  this  appeal 
is  whether  the  plaintiff  is  estopped  under 
S  116,  Evidence  Act,  from  bringing  this 
suit  and  denying  his  landlord's  title 
Both  the  Courts  below  have  hold  that  he 
is  not  estopped  In  my  opinion,  both  the 
decisions  are  wrong  and  are  based  on  an 
entire  misconception  of  the  law  of  estop- 
pel The  Sub-Divisonal  Judge  held  that 
if  the  plaintiff  could  prove  that  by  his 
conveyance  from  Tha  Dun  he  acquired  the 


legal  title  to  the  property    it  would  show 
that  his  tenancy  had  determined  as    from 
the  date  of    that    conveyance     He  also 
argued  that  since   the  date   of   that   con- 
veyance the  plaintiff  has    been  in  posses- 
sion as -owner  of  the  property  and  not  as  a» 
tenant      The    Distiict   Judge   took    very 
much  the  same  view.     He  referred  to  the 
decision  of  their  Lordships   of    the   Privy 
Council    in    the   case  of  Bilas  Kurwar  v 
Desraj  Banjit  Singh  (l)  in    which    their 
Lordships  held  that1 

'  a  tenant  who  has  been  let.  into  possession 
cannot  deny  his  landlord's  title  however  de- 
fective it  may  bo  so  long  as  he  has  not  openly 
res  torecl  possession  by  surrender  to  his  land- 
lords." 

The  District  Judge  further  held  truit  if 
the  plaintiff  was  able  to  prove  that  by 
his  conveyance  he  had  obtained  legal  title 
that  would  show  that  the  tenancy  had 
determined  from  tne  date  of  that  con- 
veyance I  am  unable  to  follow  fully  the 
arguments  by  which  the  Judge  was  able 
to  hold  that  this  present  case  did  nob 
come  within  the  ruling  of  the  Privy 
Council  above  quoted  In  my  opinion,  it 
clearly  does  come  within  that  ruling 

The  whole  case  of  the  plaintiff  depends 
on  the  allegation  that  the  defendants,  his 
landlords,  never  had  any  title  at  all  and 
that  the  property  belonged  to  U  Tun  U 
and  passed  on  his  death  to  Ma  Dun  and 
on  her  death  to  the  •admirii&tratoi  Tha. 
Dun  who,  in  his  turn,  convoyed  it  to  the 
plaintiff  This  clearly  amounts  to  a  de- 
nial of  the  defendants'  title  at  the  tune 
ot  the  commencement  of  the  tenancy,  and 
it  also,  in  my  opinion,  clearly  comes  \\  ith- 
m  the  very  explicit  rule  laid  down  by 
their  Lordships  of  the  Privy  Council. 
Admittedly  the  plaintiff  came  into  pos- 
session as  tenant  of  the  defendants  and  he 
has  never  surrendered  possession  to  them. 
He  is,  therefore,  still  a  tenant,  and,  even 
if  his  lease  itself  has  actually  determined, 
he  is  still  holding  on  under  that  lease 
and  is  still  in  possession  of  it  as  a  tenant 
He  is  very  clearly  estopped  from  bringing 
this  suit  and  will  continue  to  be  estopped 
unless  and  until  he  delivers  possession 
of  the  property  to  the  defendants  I  allow 
this  appeal,  set  aside  the  judgments  and 
decrees  of  the  Courts  below  and  dismiss  the 
plaintiff's  suit  with  costs  in  all  Courts 

M  N  /K  K  Appeal  alloued. 


(1)  A.  I    B.  1915    P.    C,    96=37    All.    537-42 
I.  A.  202  (P.  C  ). 
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BAGULEY,  J 

Maung  Kyaing  and  another —  Appel- 
lants. 

v. 

P.  L.  T.  A.  R  Chettyar  Firm— 'Res- 
pondents. 

Second  Appeal  No.  722  of  1927,  Deci- 
ded on  llfch  July  1928,  from  judgment  of 
Dist.  Judge,  Pegu,  in  Civil  Appeal  No. 
12^  of  1927. 

(a)  Civil  P.  C.,  S.     100—  Second    appellate 
Court    is  not  bound    by    deductions   of  lower 
Courts  as   to    negligence  —  Whether   certain 
facts    constitute     negligence  is    question    of 
law. 

Whether  certain  facts  constitute  negligence 
ia  a  deduction  from  facbs  and  appellate  Court, 
though  bound  by  the  findings  of  fact  by  the 
lower  Courts  is  not  bound  by  their  deductions 
from  thosi  facts  18  Cal.  23  (P.C  )  and  20  Cal. 
99  (P.C  ),  llel  on.  48  Cal  1  al  16,  Jtef.[P  18  C  a] 

Negligence  cannot  be  imputed  to  a  subse- 
quent purchaser  of  a  lease,  who,  i[  ho  had  made 
ordinary  inquiries  that  an  ordinary  prudent 
man  would  have  made  in  purchasing  the  lease, 
would  not  have  corns  across  anything  which 
would  have  put  him  on  an  enquiry  of  A  prior 
sale  of  the  lease.  [P  19  C  2] 

(b)  Evidence  Act,  S.    115— Laches— Length 
of  delay  and  nature  of    acts  done    during  the 
interval  are  material  for  estoppel, 

Where  a  prior  purchaser  of  a  lease  had  omi- 
ted  (i)  to  get  the  original  laaRQ-do  •!  from  his 
vendor,  (n)  to  report  the  purchase  of  the  lease 
to  the  Collector  as  required  ,  (111)  to  get  his 
name  entered  as  owner  of  the  luase  in  the  Col- 
lector's registers  and  (iv)  to  givo  notice  to  the 
subsequent  purchasers  of  the  lease  of  his  claim 
to  it  as  soon  as  he  had  reason  to  believe  that 
the  subsequent  purchasers  wore  building  on 
the  land  comprised  in  the  lease,  on  a  titld 
which  thoy  inighb  reasonably  bo  expected  to 
regard  as  good 

Held,  that  the  prior  purchaser  ia  estopped 
from  asserting  his  title  to  the  lease  as  against 
the  subsequent  purchasers,  [P  19  0  2] 

Kya  Gaing — for  Appellants  . 

Jeejeebhoy — [or  Respondents 

Judgment. — Tne  facts  of  this  case  are 
fairly  simple.  One  Ma  Gun  had  a  thirty- 
years  lease'from  Government  of  a  certim 
holding  (No.  48).  The  lease  was  in  the 
ordinary  form,  with  power  of  renewal  un- 
der the  Town  and  Village  Linda  Act.  She 
sold  this  lease  by  a  registered  deed  to  the 
P  L.  T  A  R  Firm.  The  firm  sold  tho 
lease  again  to  Ma  Thein  Yin,  and  Ma 
Thein  Yin  took  the  precaution  of  having 
the  lease  transferred  to  her  name  in  the 
Collector's  office — a  precaution  which  the 
P  L.  T  A.  R.  Firm  had  never  taken 
Subsequently,  the  P  L  T  A.  R.  Firm 
bought  the  lease  back  again  from  Ma 
Thein  Yin  The  then  agent  asked  her  to 
give  them  the  lease,  but  she  put  him  off 


with  some  excuse    aud  he  took  DO  further 
interest  in    the   matter.     The   Jease   was 
not   re-transferred   to    the  P.  L.  T  A.  B. 
Firm,  but  the    puchase  from    Ma   Thein 
Yin  was  by  a  duly   registered   deed      Ma 
Thein  Yin  being  thus  left  in  possession  of 
the   lease,   proceeded   to     come   to   some 
arrangement  with  the  Collector.     She  sur- 
rendered the  lease  to  Government  and  re- 
ceived   in  place   of  it  eight  leases  for  por- 
tions of     the    original     holding    48     The 
new    plots    were    known   as    holding   A 
48  to  H-48      Part  of  the  land  reverted  to 
Government  and  was  used   for  roads    and, 
presumably,  conservancy  lanes    The  lease 
of  one  of   these  new   plots   was   sold   to 
Maung   Kyaing  and    Ma  Mya   Khm  by  a 
registered  sale  deed    by  -Ma    Thoin    Yin. 
They  got  tho  new  leate    of    a    small    plot 
from  Ma  Them  Yiri  and  had  it  transferred 
to  their  name  in  the    Collector's   records. 
The  P.  L  T.  A   R    Firm   now  sue  Maung 
Kyaing  and  Ma  Mya   Khin  for  possession 
of  this  holding  (No  E-48) 

Unfortunately,  as  is  so  often  the  case, 
the  whole  matter  from  end  to  end  has 
been  dealt  with  as  though  the  parties 
were  tho  absolute  owners  of  the  land. 
The  plaint  says  in  para  1:  "That  plain- 
tiff is  tho  absolute  owner  of  a  piece  of 
land,"  and  the  defendants  in  para  4  of 
their  written  statement  claim  that  they 
are  the  absolute  owners  of  the  land  As 
a  matter  of  fact,  all  the  interests  that  any 
of  these  parties  had  ever  had  in  the  land 
were  only  those  of  a  lessee  from  Govern- 
ment on  a,  certain  lease  The  trial  Court 
decreed  the  claim.  The  issues  which  it 
framed  were  : 

(i)  Whether  tho  plaintiff  was  tho  owner  of  the 
land  in  suit,  (i.  e.  holding  E-48)? 

(n)  Whether  the  defendants  made  a  bona  fide 
purchase  of  the  Und  from  the  owner,  Ma 
Them  Fin,  without  the  knowledge  of  tho  plain- 
tiff's title'  and, 

(in)  Whether  the  plaintiff  was  estopped  from 
disputing  the  sale  between  the  defendants  and 
Ma  Them  Yin  by  his  own  act  and  conduct9 

The  answers  to  the  issues  were  as  fol- 
lows : 

The  first  issue  was  answered  in  the  affir- 
mative, that  the  plaintiff  was  the  owner 
of  the  land  This,  of  course,  was  entirely 
wrong  The  owner  was  Government. 
The  plaintiff  may  have  the  right  of  a 
lessee,  but  nothing  moru  than  that. 
Issue  2  tho  trial  Judge  answered  in  tha 
negative,  holding  that  the  defendants  were 
not  bona  fide  purchasers  The  reason  for 
this  is  that  he  was  of  opinion  that  Maung 
Kyaing  made  no  enquiries  about  the  said 
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land  before  buying  the  lease  from  her,  as 
Ma  Thein  Yin  was  a  respectable  person; 
and  he  held  that,  because  Maung  Kyaing 
failed  to  make  a  search  in  tiie  registra- 
tion office,  he  could  not  be  considered  a 
bona  tide  purchaser.  As  regards  issue  3, 
the  trial  Court  answered  this  in  the  nega- 
tive, saying- 

"There  is  nothing  to  show  that  tho  plaintiffs 
liy  their  decimation,  act  or  omission  inten- 
tionally c, ii] sod  tho  defendants  to  believe  that 
Ma»  Them  Yin  w,u  the  owner  of  thu  said  plot. 
This  absence  of  intention  on  the  plaintiffs' 

part  tak"S  the  case  out    of  the  law  of   estoppel 

*  *      •  ji 

On  appeal  hy  Maung    Kyaing    and    Ma 
Mya    Khin,    the   learned    District    Judge 
cime  to  the  same   conclusion  as  the  trial 
Court.     In  his   judgment  ho  discusses  the 
question  of  whether  registration    is  notice 
or  not,  finally  quoding  their   Lordships  of 
the  Privy    Council  in    Tilakhan   Lai  v. 
Khedati  Lai   (l)  to  the  effect  that    notice 
cannot  in  all  cases  he    imputed   from   the 
fact  that  a  document  can    be  found  in  tho 
Register,  and,  therefore,  he  says  that  in  Uio 
present  instance    it  may  be  correct  to  say 
that  the  defendants  did  nob  havo  notice  of 
the  plain  tifts'  purchiibe      After  tins,  how- 
over,  he  proceeds  to  argue  that,  when  there 
are  two  transferees,   the  second  transferee 
takes  the  property   subject  to   the    claims 
of  the  first    transferee;  and    that,    because 
the  first  transferee  i a  this  case  had  taken 
the  whule    interest  of  Ma  Them  Yin,  she 
had  nothing  to    convey  to  tho    deferidant- 
uppelhints.     The  question  of  estoppel,  the 
learned    .Judge   does    not    appear   to  have 
touched  upon  at  all  in  his  judgment 

In  second  appeal  I  am  asked  to  hold 
that  the  plamtift-respondents  were  es- 
topped from  claiming  the  land  against  the 
defendant-appellants,  who  were  bona  fide 
purchasers  for  valuable  consideration 
without  notice  A  preliminary  point  was 
raised  that,  as  negligence  was  a  fact  and 
not  a  in  litter  of  law,  this  could  not 
be  raised  in  second  appeal  :  vide  48 
Calcutta  p.  1  at  p  16,  above  quoted 

*  *     *  tho  proposition  involved  is  not 
one  of  law  but  of  fact,   *     *     *."     With 
this  contention,  I  am  unable  to  agree     It 
ia    true   that  the   lower  Courts  have  both 
oome  to  certain    conclusions  on   facts      I 
am    bound    by   the  facts  which  they  have 
found,  but  I  am  not,  in  my  opinion,  bound 
by  the  deductions  which    they  have  made 
from  those  facts. 

There  is  no   such  thing  as  "legal    negli- 
"(1)  A.  I.  R.  1921  P.  C.  112=48  Cftl,  1=47  I. A. 
239  (P.O.), 


gence,"  and  "negligence"  is,  I   think,    no- 
where defined.   Whether  certain  facts  con- 
stitute negligence   is    a   deduction   from 
those  facts,  and,    although  I  am  bound  by 
the  findings  of  fact  by   the   lower   appel- 
late   Court,  I  am  not  bound  by  its  deduc- 
tions from  those  facts.     On    this  point    I 
would  refer   to   Durga    Chowdharam    v. 
Jeirahir   Singh  (2)   and   Ram    Gopal    v. 
Sh&meskhaton  (3)      The  facts,  I    have  to 
take  from  the  lower  appellate  Court.    The 
point     for     consideration    is:      Of   what 
transactions   had    Maung   Kyaing  notice, 
actual   or   coristiuctive,    at    the   time  ha 
bought    his    lease    of    holding  E-48  ?  He 
certainly  had  before    him  the  lease  issued 
by    the   Collector   or    Ma  Tliain  Yin,  be- 
cause   she    transferred    it    tu     him      lie 
bought  tho  lease    on    16th    August   1925, 
the  date    of  the  lease  issued  to  Ma    Theili 
Yin    was    17th    April    1925,  foui  months 
earlier      The  lease    was,  021  the  face  of  it, 
good,  it  had  nofc    been  transferred  to  any- 
body else      Ma  Them  Yin    was  living   on 
plot  No   48,   which  had    been    broken    up 
into   these    eight    sub-plots,    and'  I  have 
little    <loubt  tli.it  -an  oidinary  man  would 
have  bought  that    lease  without    enquiry 
like  Mauug  Kyaing 

A  theoretically  prudent  man,  however, 
perhaps  should  havo  taken  more  care  Ho 
would  havo  to  g'j  to  the  registration 
office  to  sco  that  Ma  Them  Yin  had  not 
P'irted  witli  hei  interest  in  this  lease. 
But  I  am  not  quite  sure  that  an  ordinary 
man  of  ordinary  prudence  would  have 
gone  behind  the  lease  issued  by  tho  Col- 
lector to  Ma  Thein  Yin  Supposing  we 
take  a  i.ian  of  more  than  ordinary  caution, 
he  might  have  looked  into  the  Collector's 
proceedings.  What  he  could  have  found 
thorn  was  that  this  lease  was  issued  to  Mn 
Thein  Yin  by  tlie  Collector  in  return  for 
the  surrender  of  a  lease  of  a  larger  piece 
of  land  of  which  the  new  holding  formed 
pirt  That  lease,  though  issued  to  some- 
body else,  had  been  transferred  to  Ma 
Tlicin  Yin's  name,  and  I  cannot  conceive 
of  any  man  of  ordinary  prudence  going 
any  further  than  this.  It  is  argued  that 
the  registration  office  is  tho  place  to  look, 
and  that  without  a  search  in  the  regis- 
tration office  a  man  cannot  be  held  to 
have  made  the  searches  which  an  ordinary 
man  would  make  But  it  must  be  remem- 
bered that  these  transfers  of  leases  are  not 


(2)  [1890]  18  Gal.  23=17  I.  A.  122=5  Bar.  560 
(P.O.). 

(3)  [1892]  20  Gal.  93=19  I.  A.  228  -(P.O.). 
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like  transfers  of  ordinary  reehold  land  ; 
for -one  thing,  the  Jeases  themselves  issued 
by  the  Collector  ara  never  registered  at 
a.11,  and,  therefore,  cannot  be  found  in  the 
registration  o3ic9. 

Another   point    is    that,    in  acc:>rd-ince 
with  the  terms  of    the    lease,  all  changes 
have  to  be  reported  to  the  Deputy  Commis- 
sioner within  one   calendar    month  under 
penalty,  and  the  Collector    will    only   re- 
cognize paople  the  transfer    to  whom   has 
been  reported  to  him  ;   and,    therefore,    I 
hold  thit  any  man  wlu  satisfied    himself 
of  the  genuineness  of  a  lease  that  his  been 
issued  in  the  n  ime  of  his  vendor,  or  trans- 
ferred to  his  vendor  by  the  Cjllector,  and 
that    there    has  been    no  deiling    with  it 
reported    in  the   registration  office   from 
the  date   of    isMie  up    to  the   date  of  a  lie, 
has    clone    all  that    any  ordinary  prurient 
man  could    be  expected    to  do.     I  do    not 
say  fur  a  moment  that  Maun?,'  Kyaing  did 
all  these  things,  but  had  he  clone  go,  ifc  is 
quite  clear  that  lie  would  have    found    no 
suggestion    that    the   plaintiff    firm    hid 
any    interest    whatsjever   in    tins   leise, 
and,  therefore,  he  c-in'only  be  held  to  hive 
notice  of  what  lie   would  hive    discovered 
— this  is  nothing  at  all. 

On  the  other  hind,  wo  havo  to  consider 
the  position  of  the  plaintiff  firm  The 
plaintitf  firm  by  the  negligence  of  their 
•agent  had  undoubtedly  put  it  in  the  p  nver 
of  Ma  Them  Yin  to  defraud,  and  she 
availed  herself  of  the  opportunity  Had 
the  plaintiff  linn's  agent  insisted  on  her 
making  over  the  leise  itsalf,  she  could 
not  have  surrendered  it  to  Government 
On  her  saying  that  she  could  not  find  the 
lease,  all  that  the  plaintiff  firm  hid  to  do 
was  to  report  the  fact  tint  they  had 
bought  the  interests  of  Ma  Them  Yin  to 
the  Collector,  and  he  would  no  doubt, 
after  enquiry,  have  entered  them  as  the 
new  lessees  They  did  not  do  this  I 
note  that  the  original  leisc,  which  is  on 
the  file  of  the  record,  though  it  his  twice 
'been  bought  by  this  particular  firm,  his 
never  been  transferred  to  them  at  all  It 
is  true  that  it  has  been  laid  down  thit  it 
is  not  always  negligence  to  fail  to  secuie 
the  title-deeds  of  land  mortgaged  to  any- 
one :  [vide  Imperial  Bank  of  India-v. 
U  Rai  Gyaw  Tliu  &  Co  Ltd.  (4),  and  A. 
L.R.M  Chfttijar  Firm  v.  L  P  R  Chett- 
yar  Firm  (5)  ]  But  it  must  be  reraera- 

(4)  A.I.R.    1923  P.O.    211^r~EUng.    637=31 

Gal.  86=50  I. A.  283  (P.G.). 

(5)  A.I.R.  192G  Rang.  195=4  Rang.  238. 


bored  that  in  this  case  it  was  the  puiv 
chaser  who  failed  to  get  his  title-deed* 
from  his  vendor  and  not  the  mortgagee 
who  failed  to  get  his  title-deeds  from  the 
mortgagor  ;  and  in  a  case  like  this,  where 
this  title-deed  is  a  Government  lease,  I 
should  say  that  to  fail  to  get  the  lease 
itself,  and  also  to  fail  to  report  the  trans- 
fer to  the  Collector,  or  to  get  it  entered 
in  the  Collector's  books,  is  undoubkedjy 
negligence 

My   attention  has   been  drawn  to   Ex. 
.1.       This   is     ii   certified     copy   of    the 
sale-deed    by    Ma    Theiri    Yin    to    Mauug 
Tiyding    of    holding      E-48      This,      tho 
present    agent  of    the  firm    siys,  he  found 
when  he  took  over  the  office  from  his  pre- 
decessor     It  was  ibsuol  on  4th  November 
1925.  presiunibly  to  the  firm    When  this 
copy  u;iiiio  into  the  possession  of  the  firm, 
they  must  he  held  to  have   had    notice    of 
the    transfer    of    the    leiso     of    holding 
E-48  by  Mi  Thorn  Yin  to  Maung  ICyaing, 
and,  therefore,  they  were  awaro    that  Ma 
Them  Yin  was  swindling  Maung   Kyaing 
and  themselves      No  notice  of  their  claim 
to  this  piece  of  land  was  given    to  Mauug 
Ky.urig    until    17th    Miy  1926,    when  he 
was   just   on   the   punt   of  finishing  the 
house  which  he  erected  on  the    land      In 
other  wJiVU,    they    allowel    him  to  build 
the    house    first    throughout    the   whole 
working    seisjn,    and    then    clumed    the 
lanl       It  is  impossible  lor  a  plaintiff  who 
does    this    s-irt    of  thing   to    ask   for   any 
equitable  relief   I  hold,  therefore,  that  the 
defend  int-appellants,  had  they  undo  ordi- 
nary enquiries  that  an   ordmiry   prudent 
mm  would  have  made  in    this    pirticular 
cise,    would    not    have  come   across   any- 
thing which  would  havo  put  them    on  en- 
cjuiry  us  regards  the  plaintiff  firm  having 
any  interest  in  this  lease. 

I  hold  also  thit  the  plaintiff  firm  is 
estopped  from  asserting  their  title  to  the 
leise  of  holding  E-48,  beciuse  they 
failed  — (i)  to  get  the  original  lease-deed 
of  holding  E-48  from  Ma  Thein  Yin  . 
(n)  to  report  the  purchase  of  the  lease  of 
holding  E-48  from  Mi  Thorn  Yin  to 
the  Collector  ;  (ni)  to  get  themselves  en- 
tered in  the  Collector's  Kegisters  as  the 
owners  of  that  lease  ;  and,  (iv)  to  give 
notice  to  Maung  Kyaing  of  their  claim  to 
the  land  as  soon  as  they  had  reason  to  be- 
lieve that  he  was  building  on  the  land  on 
a  title  which  he  might  reasonably  be  ex- 
pected to  regard  as  good  I,  therefore, 
allow  the  appeal,  set  aside  the  decrees  of 
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the  lower   Courts    and   dismiss  the    suit 
with  costs  in  all  Courts. 

M  N./R.K.     '  Appeal  allowed. 

A.  I.  R.  1929  Rangoon  20 

DAS  AND  DOYLE,  JJ. 
U  Po  Maung  and  others  —  Appellants. 

v. 

U  Tun  Pe  and  others  —  Respondents. 
Civil  Misc.  Appeal    No    39  of  1928,  De- 
cided on    19th  June   1928,   from  order   of 
Dist  Judge,  Thaton,  in  Civil  Misc  No.  56 
of  1927. 

Civil  P.  C  ,  S.  92—  Scheme  —  Power  to 
modify  or  alter  a  scheme  i»  subject  to  the 
conditions  under  S.  92 

Whero  a.  schema  has  been  framed,  any  modi- 
fication or  alteration  of  tho    scheme  is  in  effect 
scheino    and    power    to    framo    A    now 


schomo  is  given  only  subject  to  tho  condition 
laid  down  in  S.  92.  [P  20(0  2] 

For  the  managment  of  tho  affairs  of  a  "  pa- 
goda "  trustees  were  appointed  for  life  under  a 
scheme  v^hich  thj  trustees  had  no  power  to 
vary.  On  tho  application  of  the  trustees  the 
lower  Court  changed  tho  tenure  to  three  years 
and  appointed  by  election  new  trustees 

Held  .  that  the  appointment  of  new  trustees 
was  illegal  under  S.  92  which  lays  down  that 
in  order  to  vary  tho  torma  of  an  express  trust  , 
the  proper  course  is  for  the  Advocata-trpneral 
or  two  or  morn  persons  with  his  permission  to 
institute  a  suit  to  obtain  such  variation  •  A.  I. 
R.  1927  Mad.  1073  (F  U.),  Foil  ,  A.  I  ft.  1028 
Rang  168,  Dist.  [P  20  0  2] 

Ba  Maw  —  for  Appellants 

Thein  Maung  —  for  Respondents 

Judgment  —In  Civil  Regular  No.  169 
of  1906  of  the  District  Court  of  Thaton  a 
scheme  was  settled  for  tho  managment  of 
the  affairs  of  the  Kyaiktiyo  Pagoda  and 
seven  trustees  were  appointed  for  life, 
their  tenure  of  office  being  otherwise  ter- 
minable only  by  resignation,  misconduct 
or  prolonged  absence  R  26  of  tho 
scheme  gave  the  trustees  power  with  the 
permission  of  the  Thaton  District  Court 
to  frame  rules  for  the  guidance  of  the 
public  provided  that  thoy  were  not  con- 
trary to  the  formulation  of  the  scheme 
R.  26  cleirly  gave  the  trustees  power  only 
to  frame  bye-laws  within  the  purview  of 
the  scheme  and  was  not  intended  to  give 
either  themselves  or  the  District  Court 
power  on  mere  application  to  vary  the 
original  scheme 

In  Civil  Misc.  Case  No.  5  of  1927,  the 
District  Court  of  Thaton  on  the  applica- 
tion ot  the  existing  trustees  varied  the 
scheme  to  the  extent  that  the  tenure  of 
office  of  the  trustees  should  be  for  three 
years,  an  election  to  be  held  trionnially 
on  1st  August  it  being  agreed  that  the 


existing  trustees  should  cease  to  hold  office 
on  1st  July  1927.  An  election  was  held 
on  7th  August  1927,  and  the  old  trustees 
who  stood  for  election  did  not  secure  re- 
election Disputes  as  to  handing  over  the 
trust  property  led  to  an  order  from  the 
High  Court  that  the  existing  old  trustees 
should  hold  office  until  the  result  of  the 
election  was  confirmed  by  the  District 
Court 

In  Civil  Misc.  Case  No  56  of  1927,  the 
District  Court  of  Thaton,  after  hearing 
objections  as  to  the  irregularities  in  the 
course  of  tho  election,  confirmed  the  elec- 
tion of  the  new  trustees  Five  old  trus- 
tees have  now  applied  to  this  Court  in 
appeal  urging  that  the  holding  of  the  new 
election  is  invalid  since  tho  District 
Court,  Thaton,  has  no  power  on  mere  ap- 
plication to  vary  the  original  scheme 
The  situation  is  somewhat  piquant  since 
it  was  on  tho  application  of  the  five  old 
trustees  that  the  original  scheme  was 
varied  This,  however,  does  not  operate 
as  an  estoppel  against  them  since,  if  their 
contention  be  correct,  the  whole  of  the 
proceedings  in  connexion  with  the  varia- 
tion of  the  scheme  were  annulled  ab  ini- 
tio. 

Proceedings  in  connexion  with  the 
variation  of  a  trust  such  as  the  Kyaiktiyo- 
Pagoda  Trust  are  governed  by  S  92,  Civil 
P  C  On  a  plain  construction  of  S  92r 
it  would  appear  that  where  it  is  de- 
sired to  vary  the  terms  of  an  express  trust 
the  proper  course  to  adopt  is  for  the  Ad- 
vocate-Generul,  or  two  or  more  persons- 
with  his  permission,  to  institute  a  suit  to- 
obtain  such  variation  But  it  has  been 
held  in  ths  past  that,  where  such  a  trust 
has  been  constituted  by  suit,  subsequent 
variation  of  the  trust  can  be  made  within 
that  suit  itself  and  that  no  fresh  suit 
should  be  filed. 

In  Veeraraghavachanar  v.  Advocate- 
General  of  Madras  (l),  the  law  on  the 
subject  has  been  discussed  at  great  length 
by  a  Full  Bench  of  the  Mddras  High 
Court  which,  after  reviewing  exhaustively 
tho  case-law  on  tho  subject,  has  laid  down 
tho  proposition  that  where  a  scheme  has- 
boon  framed,  any  modification  o  ralteration 
of  tho  scheme  is  in  effect  anew  scheme 
and  power  to  frame  is  given  only  subject 
to  the  conditions  specified  in  S  92  al- 
though there  may  be  cases  in  which  the 
Court  reserves  to  itself  the  right  to  allow 

(1)  A.I.R.  1927  Mad.  1073=51  Mad    81  (F.B..> 
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aperson  or  persons  to  apply  for  a  relief 
which  will  come  within  S  92,  Civil  P  C. 

Our  attention  has  been  drawn  to  U  Ba 
Pe  v.  U  Po  Sein  (2),  a  Bench  ruling  o* 
the  Ringoon  High  Court  which  contains 
the  following  passage  . 

"  Ib  has  boca  repeatedly  held  that  in  suits 
under  S  92  of  tho  Coio,  which  in  England 
would  have  coma  baforo  the  Courts  of  Chan- 
cery, tha  Court  which  framed  a  .schema  htia 
power  to  vary  it  " 

This  judgment  wns  delivered  prior  to 
the  publication  of  Veeraraghavachanar 
v.  The  Advocate-General  of  Madras  (l) 

The  comment  quoted  is  obiter  since  tho 
point  for  decision  in  U  Ba  Pe  v  U  Po 
Sein  (2),  was  : 

"  that  whoro  a  Court  reserves  to  itself  the  right 
OB  confirm  elections  hold  nndor  u,  HO  home 
framed  by  it  undnr  tho  provisions  of  S  92,  Civil 
P.  C.,  and  whom  application  for  confirmation 
ib  made  by  parties  on  tho  one  side  in  tho  suit 
and  is  opposed  by  parties  on  the  other  sido,  tho 
order  is  a  decree  in  the  suit  itself  and  is,  there- 
fore, appealable  as  a  decree  under  tho  Co  do.  " 

It  will  be  seen  therefore  that  the  point 
at  issue  did  not  come  within  tho  purview 
of  S.  92  and  that  the  decision  of  the 
Bench  was  not  in  conflict  with  the  deci- 
sion of  the  Pull  Bench  just  quoted  We 
are  in  complete  agreement  with  the  con- 
clusions come  at  in  Veeraraghavachanar 
v.  The  Advocate-General  of  Madras  (l) 
and  would  merely  add  that  it  seems  to  us 
only  right  that  where  the  presence  or 
•consent  of  the  Advocate-General  was  ne- 
cessary for  the  purposes  of  formulating  a 
trust  scheme  his  presence  or  consent 
should  equally  be  necessary  for  varying 
it  particularly  in  such  a  case  as  the  pre- 
sent one  where  the  trust  affects  the  in- 
terests of  the  whole  community  If  it 
were  possible  by  more  miscellaneous  ap- 
plication to  vary  the  trust  it  would  be 
possible  for  a  small  pirty  of  local  inhabi- 
tants to  alter  the  terms  of  the  trust  to  the 
detriment  of  worshippers  from  remote 
parts  of  the  province  whose  interests  it 
would  be  the  duty  of  the  Advocate-Gene- 
ral in  a  regular  suit  to  protect. 

We  have  been  asked  to  hold  that  the 
election  is  valid  under  the  old  rules.  This 
we  cannot  do  for  two  reasons  :  (l)  because 
the  resignation  of  the  old  trustees  was 
clearly  provisional  on  the  introduction  of 
their  proposed  scheme  and  (2)  because  it 
cannot  be  assumed  that  the  electors  who 
would  be  willing  to  elect  trustees  for  a 
jerm  of  three  years  would  b^equally  wil- 
(2)  A.  I.  R.  ]928  Rang.  108=6  Rang.  97, 


ling  to  elect  these  trustees  for  life,  al- 
though the  converse  proposition  might 
wet!  apply  We,  therefore,  hold  that  the 
whole  of  the  proceedings  commencing 
with  Civil  Misc  No.  5  of  1927  are  void 
and  tluit  the  appellants  are  still  in  office 
as  trustees  of  the  pagoda 

We  may  point  out  in  passing  that  there 
are  two  vacancies  which  should  have  been 
tilled  up  under  the  original  scheme  which 
provides  for  seven  trustees.  As  the  pre- 
sent situation  has  been  created  entirely 
by  the  act  of  the  five  appellants  they  will 
pay  all  the  costs  of  the  litigation.  Ad- 
vocate's foe  in  tins  Court  five  gold  mo- 
hurs. 

M.N./R.K  Appeal  allowed. 
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DOYLE,  J. 
U  Kyawa  Lu  void  another — Applicants. 

v 

U  Shire  So — Respondent 
Civil  Revn   No   83  of  1928,  Decided  on 
26th  July  1928 

(a)  Specific  Relief  Act,   S,    9— Suit    under 
— Order  under  S.  145,  Criminal  P.    C.,    ii   no 
bar. 

An  ordor  under  S  145,  Criminal  P.  G.  is  no 
bar  to  suit  under  S.  9,  Specific  Relief  Act, 
where  tho  dispossession  had  taken  place  long 
before  tho  ordur  confirming  the  status  quo  wan 
passed  under  S.  145,  Criminal  P.  C.,  30  All. 
331,  Foil  [P  21  G  2,  P  22  C  1] 

(b)  Civil  P.  C.,    S.   115 — Case  not    deciding 
a  question  of  jurisdiction — No  revision  Lies. 

The  High  Court  has  no  power  of  revision  in 
a  case  which  decides  a  question  of  law  and  nob 
a  quo-ibion  of  jurisdiction.  11  Cal.  G.(P.C.)t  Foil. 
30  All  381,  Ref.  [P  22  G  1] 

McDonnel — for  Applicants. 
N  M  Cowasjee — for  Respondent 
Judgment  — Shwo  So  sued  U  Kyaw 
Lu  and  Mauug  Shwe  Hpyu  for  recovery 
of  possession  of  land  under  8  9,  Specific 
Belief  Act,  alleging  that  he  had  been 
wrongfully  dispossessed  on  9th  May  1927, 
It  was  argued  that  the  suit  was  not  main- 
tainable as  an  order  had  been  pissed 
against  Shwe  So  by  the  Sub-Disvisional 
Magistrate,  Maubin,  under  S  145,  Crimi- 
nal P.  C.  The  learneJ  District  Judge 
Maubin,  however,  decided  that  the  order 
under  S.  145,  Criminal  P  C  ,  was  no  bar 
and  decreed  the  suit  This  Court  is  asked 
to  revise  the  order  on  the  ground  that  the 
conclusion  of  the  learned  District  Judge 
that  the  order  under  S.  145  is  no  bar  was 
erroneous.  It  is  clear  from  the  order  of 
the  Sub-Divisional  Magistrate,  in  Crimi- 
nal Misc.  No.  57  of  1927  that  disposses- 
sion took  place  long  before  the  order  of 
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|the  Sub-Divisional  Magistrate,  which 
[merely  confirmed  the  status  quo.  Under 
'these  circumstances,  as  pointed  out  in 
\Juala  v  Ganga  Prasad  (l),  the  order 
junder  S  145  of  the  Code  was  no  bar 

In  that  case  it  was  furthermore  hold 
that  as  another  remedy  was  open  to  the 
applicant  interference  by  way  of  revision 
was  not  called  for  I  would  i»o  further 
and  say  that  the  High  Court  has  nn 
power  of  revision  in  the  present  case  since 
the  learned  District  Judge  was  deciding  «• 
point  of  law  and  not  of  jurisdiction  in 
deciding  that  a  suit  lay,  and  the  priciples 
laid  down  by  the  Privy  Council  in  Amir 
Hassan  Khan  v  Shco  Baksh  Singh  (2) 
would  apply  For  the  above  reasons  this 
application  is  rejected  with  costs 

]\^ N  /n  K  Application  i  ejected 

(1)  U908J  30  All.  331=5  A.  L.    J.    297=(1908) 
A.  W.  N     142. 

(2)  [188*3]  11  CaJ    G=ll  1.  A    S37  (I1  C.). 
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PBATT,  OFFG  C  J  AND  CUNLIFFE,  J 
Chan  Pyu — Appellant. 

v 

Saw  Sin  and  others — Re&pondents. 
First  Appeal    No     87  of  1928,    Decided 
on  4th    July  1928,    from    the  judgment  of 
the  Origin.il  Ride  in  Civil  Regular  No    13 
of  1927. 

(a)  Burma    Laws   Act  (1898),    S,    13    (1)— 
Buddhist  Law    means    not  Buddhist    law  pre- 
valent in  Burma    but  law  applicable  to    Bud- 
dhist   parties — Chinaman  residing  in    Burma 
is  not,  therefore,   debarred  from    disposing  of 
property  by  will. 

The  Dhammathufc  is  not  an  exclusive  lex 
loci  and  the  uxpicsaioii  "  Buddhist  Law  "  is 
nob  limited  to  tho  Buddhist  L.iw  prevalent  in 
Burma  The  expression  "  Huddhibt  Law  "in 
S.  1J  (1)  menus  the  law  applicable  to  the  Bud- 
(Jhist  pLirtiefi  111  thp  casn  And  although  it  has 
been  held  with  legard  to  bho  law  of  mariiagc, 
that  Buddhist  l,i\v  moans  Buddhist  l.iw  prn- 
vailing  in  Rnrnm,  and  tho  ruling  IK  binding, 
yet  it  cannot  br  extended  to  the  lti\v  of  inheri- 
tance. A  (Jhmam.in  domiciled  in  Buima, 
thcrcfoic1,  can  dispose  of  his  property  b>  will, 
although  such  disposition  is  contrary  to  Bui- 
incse  Buddhist  L.\\\,  because  it  is  the  Chinese 
cilfltomary  law  which  govmns  tlic  BUCCCRHIOU 
to  the  estate  of  a  Chinaman  domiciled  in 
Burma  :  (1881)  L.  11.  R.  13 j  ,  27,.  B.  R.  95  , 
10  L.  B.  R.  159  ;  A.  I.  R.  1923  Ran<i,  180  ,  A  I. 
n  1924  Rang.  219  and  A.l.R  19*i  Rang  172, 
Appr\  llutledyo  C.  J,  in  A.  L  R.  1927  Rang  2Grj, 
Doubted.  '  [P  23  C  2,  P  24  C  1,  2  ,  P  25  C  1J 

(b)  Buddhist  Law  (Chinese)— Chinese  domi- 
ciled in    Burma  have    custom    whereby    they 
can  dispose  of  ,  property  by    will — They    also 
have   customary  rules   of   inheritance    which 
•re   in  conflict  with    Burmese  Buddhist  law — 
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These  customs  ought  to  govern 
dh'iBfca  in  Burma. 

A  cubtom  having  the  force  of  law  is  preva- 
lent among  Chinamen  in  Burma  whereby  they 
dispose  of  their  property  by  will — a  custom 
which  is  opposed  to  tho  piovisions  of  the  Bur- 
mese Buddhist  Law  They  also  have  custo- 
mary rules  of  inheritance  which  are  in  con-* 
flict  with  those  to  be  found  in  the  Burmese 
Buddhists.  It  is  these  customs  which  .should 
govern  Chinese  Buddhists  in  Burma  A.  I.  R. 
1925  Rang.  29  ;  24  Mad.  fiSO  ,  Mi.  Anwarud- 
dm'.v  case,  (1917)  1  A'.  It.  G49  ,  Clicth  v.  Chettt, 
(1909)  1\  D.  87  and  A.  I.  R.  1915  P.  C.  86,  lid. 
on.  [P  25  C  1] 

(c)  Buddhist  Law  (Burmese)  —  Keittima 
adoption — Adoptive  father  having  already 
natural  son — Adoptee  (plaintiff)  not  treated 
as  natural  children  were  treated — Plaintiff 
described  as  son  in  adoptive  father'n  will  but 
not  given  equal  share  with  natural  sons — 
Father  giving  plaintiff  power-of  -  attorney 
describing  him  as  son — Power  -  of-attorney 
leiB  extensive  than  one  given  to  natural  son 
— Plaintiff  described  at  son  in  inscription  on 
tablet  in  ordination  hall  built  by  adoptive 
father  and  in  tombstone  of  adoptive  parents 
— Natural  son  married  to  plaintiff's  neice- 
which  would  be  impossible  if  they  were 
brothers — Plaintiff  had  not  status  of  Keit- 
tima son  but  was  merely  fondling — Descrip- 
tion as  son  in  inscription  and  tombstone  did 
not  prove  his  right  to  inherit. 

Neither  ccrcmoncy  1101  written  document  IB- 
necessary  to  constitute  a  kuittima  adoption  , 
and  fact  of  adoption  can  be  inferred  fioin  & 
course  of  conduct  which  is  incoiisistont  with 
any  other  supposition,  but  there  mubt  be  pioof 
of  the  publicity  given  to  the  reluUonship. 

The  alleged  adoptive  [n,thei  h,id  already  an 
oldest  sun  bcifoic  he  adopted  plaintiff.  TM.im- 
tifl  received  no  propel  education,  did  dob  re- 
coivc  the  sanin  amount  of  pocket  money  or 
kind  of  clothes,  and  he  slept  in  the  bedroom  ot 
the  clerks.  He  was  ncvi'i-  treated  as  an  equal 
with  the  n.ituiiil  rhildifii.  >lr-  \t  AS,  huwovci  r 
described  ,is  son  in  the  pouer-of  -  attorney 
which  the  adoptive  father  gave  him  as  also  lit 
his  will  But  tlio  powci -of-attorney  ^as  less- 
extensive  Hi  AH  the  powci  given  to  the  natural 
son  and  lie  irceivod  a  very  minor  share  in  thu 
will.  The  natural  son  was  married  to  tin; 
ncico  by  marriage  of  pliiintiif  which  would  not 
be  possible  if  tho  plaintiff  and  that  son  wcru 
regaided  as  biothois.  lie  was  doscub'd  as 
"  bon  ko  Pyu  "  in  the  inscription  in  a  t.iblet  in. 
a  Them  or  oidination  hall  built  by  tlu^adop- 
tivo  father  ;  and  on  the  tombstone  of  his  adop-1 
tivo  parcifts  he  was  described  as  son. 

If  fid  that  under  these  ciieumstances  plain- 
tiff could  not  be  said  to  have  proved  that  ho 
was  adopted  by  the  adoptive  father  with  tho 
intention  that  he  should  be  an  heir  to  hi* 
estate  and  that  ho  had  the  status  of  a  Kcittimn* 
son.  Description  as  son  in  the  incnption  and 
on  tombstone  did  not  prove  his  right  to  m- 
hcut.  He  was,  therefore,  only  a  fondling  and 
110  better.  [P  27  C  2] 

Kyaio  Din — for  Appellant. 
Leach — for  Respondents. 

Pratt,  Offg.  C.  J.— Plaintiff  Chan  Pyu- 
alias  Chan  Kyin  Hlyan,  &ued,  on  the  aU 
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legation  that  he  was  the  "  keittima  " 
adopted  SOQ  of  Chan  Mi  Pliee  deceased, 
for  a  declaration  that  the  will  of  Chan  ALi 
Phee  was  invalid,  for  administration  of 
the  estate,  and  for  a  one-nfth  share  there- 
in Chan  Ma  Phee  was  a  Chinaman  from 
Amoy,  who  settled  down  in  Burma  at  the 
age  of  16  or  17  He  married  a  Burmese 
Buddhist  wife  by  name  Ma  E  Mya  He 
left  a  will  at  his  decease  in  which  he  be- 
qaeathed  to  pUintitf  and  his  children 
after  him  the  income  of  certain  property 
Plaintiff's  case  was  that  Chan  Ma,  Phee 
being  a  Buddhist  the  Burmese  Buddhist 
law  was  applicable  to  him  and  he  (i.  e. 
Chan  Ma  Phee)  could  not  make  a  will 

As  "  keittima  "  adopted  son  plaintiff 
claimed  under  the  Burmese  Buddhist  law 
a  right  to  succeed  on  an  equihty  with  the 
natural  sons  Tho  defence  was  that  al- 
though Chan  Ma  Pheo  was  a  Chinese 
Buddhist  he  was  governed  by  Chinese 
customary  law  and  had  the  right  to  make 
a  will  It  was  denied  that  plaintiff  was 
adopted  with  any  right  of  inheritance 
Tho  two  main  points  for  decision  there- 
fore were,  whether  the  deceased  was 
governed  by  Chinese  customary  law,  and 
if  not,  whether  it  was  proved  that  plain- 
tiff was  his  "  keittima  "  adopted  son 
under  tho  Burmese  Buddhist  law.  Tt  is 
not  disputed  tlut,  if  it  is  held  that  the 
succession  to  Chan  Ma  Pheo's  estate  is 
governed  by  Chinese  customary  law,  plain 
tiff's  case  falls  to  the  ground 

The  learned  Judge  on  the  original  side 
framed  as  iirst  issue  : 

11  what  law  governs  tho  succession  to  Chan  Ma 
Price's  estate  " 

but  after  discussing  the  authorities  on  the 
point,  ciine  to  no  decision  on  this  issufl 
and  held  that  on  the  assumption  that 
Burmese  Buddhist  law  was  applicable 
plaintiff  had  failed  to  prove  that  tho  de- 
ceased adopted  him  as  his  "keittima" 
eon,  and  had  therefore,  no  claim  to  in- 
herit The  suit  was  accordingly  dis- 
missed To  ray  mind  uideu  tho  circums- 
tances tho  more  satisfactory  course  is  to 
decide  first  what  law  applies  to  the  suc- 
cession to  the  deceased's  estate  [t  has 
been  the  almost  invariable  practice  for 
the  Courts  of  this  province  to  apply  the 
Chinese  customary  law,  so  far  as  it  was 
known,  to  tho  succession  to  tho  estate  of 
Chinese  resident  in  Burma  The  right  of 
the  Chinese  to  make  wills  has  also  been 
recognized  to  which  fact  the  insertion  in 
the  Burma  Courts  Manual,  and  before 


that  in  the  Lower  Burma  Courts  Manual 
and  the  Upper  Burma  Courts  Manual,  of 
an  appendix  on  Chinese  wills  is  eloquent 
testimony 

It  is,  however,  contended  on  behalf  of 
plaintiff  that  in  the  rule  laid  down  in 
S  1U  (1),  Burma  Laws  Act  (1898)  that 
where  in  any  suit  or  other  proceeding  in 
Burma  it  is  necessary  for  the  Court  to 
decide  any  question  regarding  succession, 
inheritance,  marriage  or  caste,  the  Bud- 
dhist law  shall  form  the  rule  of  decision 
in  cases  whero  tho  parties  are  Buddhi&ts, 
except  in  so  far  as  such  law  has  by  enact- 
ment been  altered  or  abolished,  or  is  op- 
posed to  any  custom  leaving  the  force  of 
law,  the  words  "Buddhist  law  "  must  be 
interpreted  to  mean  the  Buddhist  law 
prevailing  in  Burma 

l'i  Hong  Ku  v  Ma  Thin  (l),  it  was 
held  by  tho  Special  Court  of  Lower  Bur- 
ma that  the  Buddhibt  law  as  adminis- 
tered in  Burma  is  not  usually  applicable 
to  Chinese  residents  In  an  exceedingly 
able  and  erudite  judgment  Jardine,  J  , 
discussed  the  construction  of  S.  4,  Burma 
Courts  Act  (corresponding  to  S  13  of  the 
piesent  La,ws  Act)  where  the  words  used 
are  also  : 

"  tho  Buddhist    Liw  in  cases  where   tho  purtiGS 
:uo  Buddhists,  " 
and  observed  . 

I  know  of  no  authority  for  the  propositioii 
th.it  tho  Dh.imni.ithiit  or  oven  tho  general  body 
of  Buddhist  law  is  an  exclusive  lax  loci 
Undur  S.A,  CouitR  Act  it  becomes  ono  of  several 
lego1*  for  i.  " 

He  also  pointed  out  that  in  S  4  of  the 
Courts  Act  tho  word  Buddhist  is  nat  limi- 
ted by  such  words  as  Burmese,  leligious 
or  written  Towards  the  end  of  tho  judg- 
ment ho  further  remarked  . 

"nutations  of  a  4tmi]iir  kind  lire  also  liable  to 
arisu  wliriever  Chinese  communities  aie  settl- 
ed ,  and  tho  Chinamen  are  found  everywhere, 
i?spi>ciall\  in  tho  towns." 

In  the  judgment  reference  was  also 
made  to  the  received  opinion  of  the 
Judges  of  the  Supreme  Court  at  Hong- 
kong that  a  Chinaman  can  make  a  will, 
subject  to  the  vague  control  of  the  family 
or  clan.  Jardine,  J.'s  Judgment  in  Hong 
Kit's  ca&e  (1)  was  discussed  in  tho  Bench 
ruling  of  the  Lower  Burma  Chief  Court 
in  Fonc  Lan  v  Ma  Gyer  (2)  by  Fox,  J., 
who  held  that  in  S.  13,  Burma  Laws  Act 
the  term  Buddhist  law  must  be  rend  as 
moaning  the  law  of  succession,  marriage 
etc  ,  applicable  to  tho  Buddhist  parties  to 

(1)  [Ifl72-i>2]  L.B.  R.  13"). 

(2)  [1903 J   2  L.  B.  R.  95. 
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the  cise,  and  that  the  law  of  succession 
applicable  to  a  Chinese  Buddhist  was  cus- 
tomary law  wholly  unconnected  with  the 
Buddhist  faith. 

This  ruling  was  followed  in  Mating 
Kwai  v  Yeo  Choo  Yone  (3),  where  a 
Bench  of  the  Lower  Burma  Chief  Court 
held  that  the  Chinese  customary  law  is 
the  law  of  succession  applicable  to  Chinese 
Buddhists  and  contemplates  the  disposi- 
tion of  property  by  will.  In  Maunrj  Po 
Maung  v.  Ma  Pyit  Ya  (4)  where  both  the 
parties  were  Chinese,  it  was  held  by  a 
Bench  of  this  Court,  after  discussing  the 
authorities  at  length  that  the  law  of  in- 
heritance applicable  is  the  Chinese  custo- 
mary law.  This  was  applied  to  the  estate 
of  a  Chinese  Buddhist  woman  who  had 
taken  a  Burrnan  for  her  second  husband 
In  Ma  Sein  v  Ma  Pan  Nyun  (5),  the 
Bench  went  still  further  and  held  that, 
where  a  Burmese  woman  married  to  a 
Chinese  Buddhist  attached  herself  to  the 
Chinese  community  and  adopted  her  hus- 
band's religion,  succession  to  her  estate 
was  to  be  governed  by  Chinese  Buddhist 
law  that  is  to  say  Chinese  customary  law. 

In  Man  Han  v.  JZ  M.  A  L  Firm  (6) 
Chari,  J  ,  doubtod  whether  Chinese  cus- 
tomary law  would  apply  to  the  property 
acquired  by  the  wife  by  her  personal  ex- 
ertions. 

Recently,  however,  in  Ma  Yin  My  a  v 
Tan  Yauk  Pu  (7),  it  was  held  by  a  Full 
Bench  of  this  Court  (1)  that  the  Burmese 
Buddhist  law  regarding  marriage  is  prima. 
facie  applicable  to  Chinese  Buddhists  as 
the  lex  loci  contractua  (2),  that  to  escape 
from  the  application  of  Burmese  Buddhist 
law  regarding  marriage  a  Cninese  Bud- 
dhist must  prove  that  he  is  subject  to  a 
custom  having  the  force  of  law  in  Burma 
and  that  that  custom  is  opposed  to  the 
provisions  of  Burmese  Buddhist  law  ap- 
plicable to  the  case  ;  and  (3)  that  in  case 
the  matter  in  issue  is  the  marriage  of  a 
Buddhist  Chinaman  with  a  Burmese  Bud- 
dhist woman,  he  must  show  that  the  ap- 
plication of  the  custom  having  the  force  of 
law  will  not  work  injustice  to  the  Bur- 
mese Buddhist  woman. 

It  has  bean  argue!  before  us  with  great 
plausibility  that;  the  effect  of  this  ruling  is 

(3)  [1919]  10  L.  B.  R.    159=57   I.  G.   900^13 
Bur.  L.  T.  18. 


A.  I.  R,  1923  Rang. 


Rang.  161. 


A.  I.  R.  1924  Rang,  219=2  Rang.  94, 
A.  I.  R.  1926  Rang.  172=4  Rang.  110. 
A.  I.  R,  1927    Rang,      265=5    Rang.    40G 
(F.B.). 


that  the  Burmese  Buddhist  law  will  ex- 
tend to  the  case  of  the  inheritance  to  the 
estate  of  a  Chinese  Buddhist  resident  in 
Burma.  In  the  course  of  his  judgment  in 
Ma  Yin  Man's  case  (7)  the  learned  Chief 
Justice  observes  . 

"  tha  phrase  in  S.  13  (l),  Burma.  Laws  Act  is 
"the  Buddhist  law  where  the  parties  are  Bud- 
dhists" and  not  tho  Burmese  Buddhist  law. 
We  know  that  there  are  Chinese,  Tibetan,  Sin- 
halese and  Chitlagonian  Buddhists.  The  only 
Buddhist  law,  however,  in  my  opinion  «f 
which  the  Couits  in  this  province  have  ever 
taken  cognisance  is  Burmese  Buddhist  law. 
And  for  a  foreign  Buddhist  to  escape  from  the 
application  of  Burmese  Buddhist  law  ho  must 
show  that  he  is  subject  to  a  custom  having  tha 
force  of  law  in  this  country  and  that  that  cus- 
tom is  opposed  to  the  provision  of  Burmese 
Buddhist  law  applicable  to  the  case." 

It  is  clear  from  this  passage  that  the 
learned  Chief  Justice's  view  was  that  the 
expression  Buddhist  law  in  S  13,  Burma 
Laws  Act  means  the  Buddhist  law  pre- 
vailing in  Burma  His  answer  to  the  re- 
ference, in  which  the  other  Judges  con- 
curred, however,  was  confined  strictly  to 
the  Buddhist  law  of  marriage,  where  the 
important  point  is  tho  lex  loci  contractus. 
There  is  therefore  to  my  mind  no  obliga- 
tion to  extend  the  ruling  regarding  the 
law  of  marriage  to  the  law  of  inheritance, 

The  view  of  the  Chief  Justice  regarding 
the  interpretation  of  the  terms  Buddhist 
Law  in  S.  13  (l)  must  be  regarded  as  an 
expression  of  his  personal  opinion,  and  as 
suoh  is  entitled  to  great  weight,  but  it 
was  not  necessary  (to  decide  the  exact 
connotation  of  S.  13)  in  order  to  answer 
the  question  referred.  Tho  expression  of 
opinion  on  this  point  cannot  be  taken  as 
of  the  Bench  as  a  whole,  and  I  do  not 
therefore  consider  we  are  bound  by  it. 
Personally  I  incline  to  the  view  of  Jar- 
dine,  J.,  already  referred  to  that  there  is 
no  authority  for  the  proposition  that  the! 
Dhammathat  is  an  exclusive  lex  loci  and 
that  the  expression  Buddhist  law  is  not 
limited  to  tha  Buddhist  law  prevalent  in 
Burma,. 

I  agree  with  Fox,  J.'s  interpretation  in 
Fone  Lan's  case  (2)  that  Buddhist  law 
means  the  law  applicable  to  the  Buddhist 
parties  in  the  case.  I  notice  that  S.  1  (3), 
Burma  Laws  Act,  lays  down  that,  save  in 
so  far  as  it  applies  expressly  or  by  neces- 
sary implication  to  particular  territory 
only,  it  extends  to  the  whole  of  British 
India.  It  would  seem  a  legitimate  in- 
ference that  in  3.  13  (a)  the  words  Bud. 
dhist  law  extend  at  least  to  the  Buddhisb 
law  prevailing  in  parts  of  India  outside 
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Burma,  in  the  same  way  that  the  section 
comprehends  the  different  schools  of 
Hindu  and  Mahomedan  law  in  India.  I 
would  also  observe  that  strictly  speaking 
the  expression  Burmese  Buddhist  law  is 
to  my  mind  a  misnomer  since  it  connotes 
the  customary  law  of  Burmese  Buddhists, 
which  is  of  Hindu  origin,  although  it  is 
true  that  the  Vinaya  is  inter  alia  a  repo- 
sitory of  Buddhist  ecclesiastical  law.  It 
is  my  considered  opinion  that  it  must  be 
regarded  as  settled  law  that  ordinarily 
Chinese  customary  law  governs  the  suc- 
cession to  the  estate  of  a  Chinaman  domi- 
ciled in  Burma.  If  it  be  held  that  the 
words  "  Buddhist  law  "  in  S.  13  mean 
Burmese  Buddhist  law,"  then  I  have  no 
hesitation  in  holding  that  a  cusbom  hav- 
ing the  force  of  law  is  prevalent  amongst 
Chinamen  in  Burma'  whereby  they  dis- 
pose of  their  property  by  will,  a  custom, 
which  is  opposed  to  the  provisions  of  the 
Burmese  Buddhist  law  applicable. 

The  evidence  of  Mr.  Taw  Sem  Ko  and 
the  Honourable  Mr.  Ah  Yain  is  conclusive. 
They  are  the  two  authorities  on  the  sub- 
ject in  the  country  and  to  reinforce  them 
we  have  the  consistent  practice  ot  the 
Courts  in  recognising  Chinese  wills.  It 
must  also  be  regarded  as  established  that 
the  Chinese  Buddhists  in  Burma  have 
customary  rules  of  inheritance  in  conflict 
with  those  to  be  found  in  the  Burmese 
Buddhist  law.  With  reference  to  the 
right  of  tho  Chinese  Buddhists  to  dispose 
of  their  property  by  will  the  Privy  Coun- 
cil case  of  Maung  Dive  v  Khoo  Haung 
Shein  (8)  is  interesting. 

This  was  a  case  where  the  husband  dis- 
posed of  his  estate  by  will,  and  a  suit 
was  brought  to  determine  the  succession 
to  his  wife's  estate.  The  Burmese  Bud- 
dhist law  was  applied  by  consent,  al- 
though the  deceased  was  the  widow  of  a 
Chinese  Buddhist.  Their  Lordships  at 
the  end  of  their  judgmeut  commented  on 
the  peculiar  feature  that  though  the  whole 
theory  of  succession  depended  upon  the 
strict  Buddhist  view  that  intestacy  is 
compulsory,  this  had  so  far  been  impugn- 
ed upon  that  a  Chinese  Buddhist  was  al- 
lowed to  test.  Assuming,  argument!  cau- 
•sa,  as  the  learned  trial  Judge  has  done 
that  the  Burmese  Buddhist  law  applies, 
it  has  to  be  considered  whether  plaintiff 
has  proved  that  he  was  the  keittioM,  ad- 
opted son  of  Chan  MJ,  Phee. 

(8)  A.  I.  B.  1925  P.O.  29=3  Rang.  29=52  LA. 
73  (P.O.). 


The  law  on  the  subject  has  been  very 
clearly  and  definitely  explained  in  a  suc- 
cession of  judgments  of  their  Lordships  of 
the  Privy  Council.  In  Ma  Me  Gale  v  Ma 
Sa  Yi  (9),  it  was  Itud  down  that  neither 
ceremony  nor  written  document  is  neces- 
sary to  constitute  a  keittima  adoption. 
There  must  be,  on  the  one  hand  the  con- 
sent of  the  natural  parents,  and  on  the 
other  the  taking  of  the  child  by  the  adop- 
tive parent  with  the  intention  and  on  the 
footing  that  the  child  shall  inherit.  In 
Ma  Ywet  v.  Ma  Me  (10),  it  was  further 
ruled  that  not  only  is  a  formal  ceremony 
not  necessary  to  constitute  adoption,  but 
the  f.icfc  of  adoption  can  either  be  proved 
as  having  taken  place  on  a  distinct  and 
specified  occasion,  or  may  be  inferred 
from  n,  course  of  conduct  with  is  inconsis- 
tent with  any  other  supposition. 

But  in  either  case  publicity  must  be 
given  to  the  relationship,  and  the  amount! 
of  proof  of  publicity  required  is  greater  in 
cases  of  the  latter  category,  where  no  dis- 
tinct occasion  can  be  appealed  to.  In  the 
later  case  of  Ma  Than  v.  Ma  Pwa  Thit 
(11)  (also  defiling  with  the  question  of 
keittima  adoption)  the  facts  that  the 
claimant  had  lived  continuously  in  the 
house  of  the  deceased  from  her  babyhood 
for  12  or  13  years,  that  the  deceased  was 
entered  on  the  school  register  as  her 
parent  and  had  piid  the  school  fees,  that 
the  claimant  had  been  given  jewellery  by 
the  deceased  to  wear  and  that  her  clothes 
were  also  paid  for  by  him  were  held  to  be 
strong  evidence  of  the  notoriety  and  pub- 
licity of  the  adoption 

In  the  present  case  the  main  point  to 
be  established  is  that  the  plaintiff  was 
adopted  by  Chan  Ma  Phoe  with  the  in- 
tention that  he  should  bo  an  heir  to  his 
estate  It  is  not  disputed  that  plaintiff 
was  brought  up  from  the  time  he  was  ab- 
oub  seven  years  of  age  in  Chan  Ma  Phee'a 
household  ;  but  it  is  alleged  by  the  de- 
fence that  there  was  no  intention  that  ha 
should  inherit  and  that  he  was  merely- 
what  the  Chinese  term  a  fondling  adopt- 
ed son  with  no  rights  of  inheritance,  cor- 
responding to  what  the  Burmese  Bud- 
dhists call  an  apathitta  or  casually  ad- 
opted son,  who  can  only  inherit  in  the  ab- 

(9)   [1904]   32  Gal.  219=4  L.  B.  B.  172=8  Sar. 
743  (P.O.). 

(10)  [1901]  36  Gal.  978=3   I,  C.   797=36   LA. 

192  (P.C.). 

(11)  A.   I.    R.   1923   P.   G.   156=1   Rang.    451 

(P.O.). 
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•ence  of  natural  or  keittima  adopted 
children  (After  dealing  with  oral  evi- 
dence the  judgment  proceeded )  It  is 
patent  that  there  was  no  formal  adoption 
of  plaintiff.  It  has  therefore  to  be  con- 
sidered whether  the  fact  of  adoption  with 
rights  to  inherit  can  be  inferred  from  the 
treatment  of  Chan  Pyu  by  Chan  Ma  Phee 
and  from  the  position  he  occupied  in  his 
household.  The  strongest  evidence  to 
prove  that  plaintiff  was  adopted  as  a 
keittima  son  is  on  the  face  of  it  the 
!povver-of-,ittorney,  Ex  A,  given  to  him 
by  Chan  Ma  Phee  in  which  plaintiff  is 
'described  as  his  son,  an  inscription  on  a 
(tablet  in  a  Them  or  ordination  hall  built 
|by  Chan  Ma  Phee  and  Me  E  Mya,  in 
;which  he  is  described  as  "  son  Ko  Pyu  " 
|and  the  tombstones  of  his  adoptive  parents 
|on  which  ho  is  described  as  son.  His 
Imention  as  adopted  son  in  the  will  is  also 
relied  on,  although,  as  I  will  point  out 
later,  the  terras  of  the  will,  are  in  my 
opinion  against  his  claim. 

Even  if  the  Burmese  Buddhist  Law  is 
to  be  applied,  it  is  impossible  under  the 
circumstances  to  rule  out  from  consider- 
ation the  fact  that  tho  deceased  Chan  Me 
Phee  was  in  fact  Chinese,  observed 
Chinese  customs,  and  ceremonies,  and 
WAS  a  Taoist,  a  Confucian,  and  an  ancestor 
worshipper,  as  well  as  a  Buddhist  As 
regards  tho  power-of -attorney,  it  is  to  be 
noted  that  the  natural  son  Chan  Chor 
Lye  was  given  a  mncli  wider  powor-of- 
attornoy,  and  that  plaintiff  never  was 
manager  of  Chan  Ma  Phee's  business 

There  is  evidence  of  experts  in  Chinese 
custom,  that  the  Chinese  are  fond  of 
euphemism,  and  that  a  fondling  son 
might  well  he  described  as  a  son  in  a 
power-of-attorney  The  same  remarks 
would  apply  to  the  inscription  in  the 
11  Thein,  "  but  this  is  of  less  importance 
as  it  was  kept  under  lock  and  key,  and 
there  is  no  evidence  by  whom  it  was 
erected  It  may  be  observed  that  it  is 
unlikely  that  Chan  Ma  Pheo  would  apply 
the  expression  '  elder  brother  '  "  Ko  "  to 
an  adopted  son  and  that  the  use  of  tho 
word  makes  it  more  difficult  to  believe 
that  Cfoan  Ma  Phee  was  responsible  for 
the  wording  of  the  inscription 

As  regards  the  tombstone  inscription,  it 
is  clear  that  they  have  not  the  same 
significance,  as  t hoy | would  have,  had  Chan 
Ma  Phee  been  a  Burmese  Buddhist.  It 
should  be  noted  moreover  that  Ma  E  Mya 
herself  appears  to  have  adopted  Chinese 


customs,  and  was  given  a  Chinese  funeral 
with  all  its  ritual  and  ceremony  It  is- 
proved  that  amongst  the  Chinese  the- 
words  used  in  inscription  on  tombstones 
are  largely  conventional.  Moreover  the 
names  of  children  of  another  adopted  son, 
who  admittedly  had  no  status  to  inherit, 
appear  as  mourners  before  the  natural 
grandchildren.  The  Minister  of  Forests 
stated  that  his  own  fondling  adoptive- 
brother  who  was  also  like  plaintiff,  Bur- 
mese, was  given  first  place  in  the  inscrip- 
tion on  the  tombstone  of  his  father  It 
is  obvious  therefore  that  tho  documents- 
and  inscriptions  under  the  circnm stances 
are  not  conclusive  evidence  that  the  plain- 
tiff was  the  keittima  adopted  son  of  Chart- 
Ma  Phee. 

As  regards  the  will,  the  fact  that  plain- 
till  was  only  given  a  minor  legacy  must 
in  view  of  the  size  of  the  estate,  be  con- 
sidered proof  positive  that  though  Chan 
Ma  Phee  called  him  his  adopted  son,  ha 
did  not  in  fact  place  him  on  the  same 
footing  as  his  sons  by  birth  When  the 
evidence  for  the  defence  is  examined  it 
must  be  regarded  as  proved  up  to  tho  hilt 
that  plaintiff  never  had  tho  status  of  a 
keittima  adopted  eon.  The  evidence 
against  his  claim  is  overwhelming  It  is 
proved  that  Chan  Ma  Phee's  eldest  son 
was  born  before  plaintiff  was  taken  into 
the  household  There  was  therefore  no 
need  for  a  son  to  represent  Chan  Ma  Phee 
before  his  ancestors.  Had  there  been  such 
a  necessity  his  own  brother's  son  was 
available,  and  by  Chinese  custom  would 
certainly  have  boon  selected,  if  the  inten- 
tion was  to  adopt  a  sou  with  full  rights. 
It  is  abundantly  proved  that  plaintiff  was 
never  treated  in  tho  family  in  tho  same 
way  as  the  natural  sons  He  was  given 
no  proper  education  in  Burmese  and  wasi 
never  taught  English  He  was  not  treated, 
so  liberally  in  tho  matter  of  pocket  money 
or  clothing  and  ho  did  not  sleep  in  thej 
same  bed  room  with  thorn  but  with  thej 
clerks 

The  evidence  has  been  dealt  with  in 
extenso  by  the  trial  Judge  and  it  is  not 
necessary  to  refer  to  tho  witnesses  in 
detail,  but  I  observe  that  Ma  Shwe  Mya's 
own  sister  deposed  that  she  had  never 
heard  that  Nga  Nga  Pyu  had  been  adop- 
ted (that  is  from  a  Burmese  point  of  view) 
by  Chan  Ma  Phee.  U  Thet  She,  admit- 
tedly a  man  of  great  influence  in  the  Deltar 
and  of  very  considerable  wealth,  a  first 
cousin  of  both  Ma  E  Mya  and  .plaintiff's. 
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own  mother  Ma  Le  and  an  intimate  friend 
of  Chan  Ma  Phee's  family  stated  defi- 
nitely that  Chan  Ma  Phee  took  Nga  Pyu 
out  of  pity  and  brought  him  up  and  that 
he  had  nothing  to  do  with  inheritance  (at 
p.  359).  He  was  not  treated  as  his  own 
son  (p  356)  and  deposes,  '  did  not  receive 
the  same  education,  pocket  money,  or 
clothes,  and  had  his  meals  at  a  different 
table  '  His  evidence  alone  is  conclusive 
U  Them  Maung  another  friend  of  the 
family,  a  retired  Extra  Assistant  Commis- 
sioner, gave  similar  evidence.  Ho  points 
out  that  the  plaintitf  never  came  to  visit 
Chan  Ma  Phee  during  his  illness.  It  is 
not  disputed  that  plaintiff  did  not  visit 
Ins  adopted  father  for  eight  months  before 
his  death  and  thereafter  never  visited  Ma 
E  Mya  prior  to  her  death. 

Another  important  point  is  that  plain- 
tilf  was  married  under  Chan  Ma  Phec's 
auspices  to  a  sister  of  Lira  Chin  Tsong, 
but  this  did  not  prevent  Chan  Ma  Phee 
from  subsequently  marrying  his  own  son 
to  Chin  Tseng's  daughter,  which  he  would 
never  had  done  had  he  regarded  plaintiff 
as  on  the  same  footing  of  his  own  sons, 
for  he  would  have  been  marrying  one  son 
to  the  niece  by  marriage  of  another. 
It  is  clear  from  the  evidence  of  Khoo  fiein 
Kbo  (p  467,  and  Taw  Sein  Kho  (p  119, 
420)  It  is  also  significant  that  at  the 
funeral  of  both  parents,  the  golden  flag 
was  carried  by  Chan  Cbor  Lye  and  not  by 
plaintitf  as  he  alleged  It  is  unnecessary 
to  discuss  the  evidence  further  [  agree 
with  tho  trial  Judge  that  it  is  not  proved 
that  pldintirt'  was  adopted  by  Chan  Ma 
Phee  with  tho  intention  that  he  should 
be  an  heir  to  his  estate  and  had  not  the 
status  of  a  koittima  son  E  would  dismiss 
the  appeal  with  costs 

Cunliffe,  J  — [  am  of  the  same  opinion, 
and  have  nothing  to  add  on  thefcicts  ,  in 
deference,  however,  to  tho  arguments  ad- 
dressed to  us  by  counsel,  I  desire  to  state 
mv  opinion  on  tho  law  arising 

Section  13,  Burma  Laws  Act,  is  in  the 
following  terms  : 

11  13.  (1)  Where  in  any  suit  or  other  pro- 
cojding  in  Burma  it  is  necessary  for  tho  Court 
to  decide  any  question  regarding  succession, 
inheritance,  mairiftge  or  caste  or  any  religious 
usage  or  mifcitution  . 

(a)  the   Buddhist    law    in    cases   where    the 
parties  tra  Buddhists  , 

(b)  the   Mahomedau    law  in  cases  where  tho 
parties  are  Mahomedcins  ;  and 

(c)  tho  Hindu  law  in  cases  where  the  parties 
ilre  Hindus  ,  shall  form  the    rule   of   decision, 
czcepb   in  so  far  as  such  law  has  by  enactment 


been  altered  or  abolished  or  is  opposed    to 
custom  having  the  force  of  law. 

(2)  Subject  to  the  provisions  of  sub-S.  (1)  and 
of   any    other   enactment  for  the  time  being  111 
force,  all  questions  arising  in  civil  cases  insti- 
tuted   in    the  Courts  of  Rangoon  shall  be  denlt 
with   and  determined  according  to  tha   law    For 
the    time    being    administered    by    the    High 
Court  of  Judicature  ab  Fort  William  in  Bengal 
in    the    exercise    of    its  ordinary  original  civil 
jurisdiction. 

(3)  In   canes  not  provided  for  by  sub-S    (l)  or 
nub-S   (2),  or  by  ,\ny  other    enactment    for    thtr 
timo    being    in    force,  the  decision  ahull  brj  ,ic- 
cording   to  justice,  equity  and  good  conscience. 

(4)  This  section  doua  not  extend  to  the  Shan 
Status.  " 

In  the  Full  Bench  case  of  In  re  Ma  Yin, 
Mi/a  v.  Tan  Yank  Pu  (7),  the  moaning 
of  sub-S  (1)  above  was  closely  considered. 
Ma  Y in  Mya's  case  was  one  in  which  a* 
Burmese  Buddhist  woman  had  m.irried  ;u 
Chinese  Buddtmt  resident  in  Burma  Tho 
general  conclusion  arrived  at  by  the  lear- 
ned Chief  Justice,  who  delivered  the  lead- 
ing judgment,  with  which  tho  other  mem- 
bers of  the  Couit  agreed,  was  that  th& 

expression 

11  the  Buddhist  Inw  in  cases  wheri3  the    patties, 
arc  Buddhists  " 

moans,  so  far  as  Burma  is  concerned, 
tho  Burmese  Buddhist  law  in  cases 
concerning  any  adherents  to  the  Bud- 
dhist religion  irrespective  of  whether 
they  aie  Burmese  Buddhists  or  not 
I  am  exceedingly  doubtful  (and  I 
only  say  so  with  great  respect)  whether 
had  [  been  sitting  on  the  Full  Bench  I 
should  have  been  able  to  agree  to  this 
interpretation  [t  appears  to  me  firstly 
that  such  a  reading  introduces  by  impli- 
cation into  the  statute  an  adjective  quili- 
fymg  tho  words  "  Buddhist  J.iw,"  and, 
secondly,  having  introduced  (his  adjec- 
tive tho  qualification  is  not  again  applied 
to  tho  beuond  use  of  tho  term  "  Rud- 
dhists".  I  incline  to  the  view  that  onco 
the  term  "  Burmese"  is  introduced,  tho 
interpretation  should  rather  re  id 

11  tho  Burmese  Buddhibt  lnw  in  c.iscs  where 
thp  p.irtirs  tiro  J3urme!»a  Buddhists." 

The  question  whether  the  qualification 
should  have  been  introduced  at  all  may 
perhaps  be  tested  by  the  application  of 
some  adjective  to  the  two  other  piovi- 
sions  in  the  section  dealing  with  the 
Mahomedan  and  the  Hindu  law  Would 
it  be  possible,  for  example,  In  qualify  the 
expressions  "Mahomedan  law"  and  Hindu 
law  in  some  special  way  and  direct  that 
this  special  law  in  some  particular  pro- 
vince in  India  should  apply  to  all  Maho- 
medans  and  to  all  Hindus  ?  It  may  here 


28  Rangoon 


CHAN  PYU  v.  SAW  SIN  (Cunliffe,  J.) 


1929 


he  noted  that  the  preamble  to  the  Burma 
Laws  Act  provides  that  it  is  an  act  ap- 
plicable to  the  whole  of  British  India 
unless  there  is  a  direct  statement  to  the 
contrary  in  any  part  of  it  There  is  a 
further  difficulty  also.  Maung  Ba.,  J  , 
who  is  especiallly  fitted  to  speak  on  such 
a  subject  [he  in  fact  made  the  Reference 
to  Full  Bench  in  Ma  Yin  Mya's  case  (7)] 
appears  to  be  exceedingly  doubtful  whe- 
ther the  term  "  Burmese  Buddhist  law" 
is  an  accurate  one.  In  his  concurring 
judgment,  he  describes  it  as  a  misnomer. 
It  certainly  scorns  to  be  so,  if  one  attempts 
to  put  Burmese  Buddhist  law  (so-called) 
in  the  sume  category  as  Hindu  or  Maho- 
medan  law-  Although  there  must  be 
thousands  of  Buddhists  in  India  proper, 
none  of  the  corresponding  statutes  apply- 
ing to  the  Indian  High  Courts  or  the 
Government  of  India  Act,  1915,  mention 
Buddhist  law.  In  my  opinion,  the  more 
correct  term  to  be  substituted  would  he 
the  Burmese  Common  law,  for  as  Maung 
Ba,  J.,  points  out,  Buddhism  has  laid 
down  no  law  applicable  to  secular  mat- 
ters. However,  though  I  differ  from  the 
interpretation  of  the  learned  Chief  Justice 
for  the  reasons  adduced,  the  Courts  of 
this  country  are  in  my  opinion  bound  by 
his  reading  of  sub-S.  (l). 

Ma  Yin  Mya's  case  (7),  however,  was 
one  of  marriage  and  to  look  into  the 
judgment  further,  we  find  that  on  the 
lines  of  the  rule  followed  in  Simonin  v. 
Mallace  (12)  and  Sottomayor  v.  De 
Barros  (13),  the  lex  loci  conlractus  was 
held  to  govern  the  formal  requisites  of 
the  marriage.  Further,  reliance  was 
placed  upon  the  two  well-known  English 
decisions  of  Chetti  v.  Chetti  (14)  and  Mir 
Anwaruddins  case  (15).  These  four  cases 
are  instances  of  a  resistance  on  the  part  of 
the  English  Courts  to  the  introduction, 
or,  rather  I  should  say  the  recognition, 
of  a  theory  put  forward  by  text-book 
writers  and  certain  international  jurists. 
The  theory  amounts  to  this  that  personal 
law  governs  personal  relations  and  ques- 
tions involving  family  transactions  have 
mostly  been  governed  by  personal  law  and 
not  by  the  local  law  of  the  country  in 
which  one  or  other  of  the  parties  LB  resid- 
ing, or  where  the  transactions  actually 
took  place.  The  reason  underlying  these 

(12)  [1860J  29  L.  J.  Mat.  97=2  Sw.  &  Tr.  67 
=6  Jur.  (n.s.)  561=2  L.  T,  327. 

513)  [1877]  3  P.  D.  7. 
U)  [1909]  P.  D.  87. 
15)  [1917]  1  K.  B,  C49. 


efforts  on  the  part  of  the  English  Courts 
is  to  prevent  on  equitable  principles,  in 
cases  of  marriage,  hardship  or  injustice 
being  experienced  by  English  women  who 
have  ignorantly  married  husbands  who 
are  foreigners  in  a  legal  sense.  And  by 

ignorantly",  I  mean  without  a  full 
knowledge  of  their  husbands'  family  cus- 
toms, personal  law  or  religious  disabi- 
lities. The  learned  Chief  Justice  has  ap- 
plied this  principle  in  terms  to  the  case 
of  a  Burmese  woman  marrying  a  native 
of  China,  who  has  settled  down  in  Burma 
and  whoso  family  traditions  aro  widely 
different  from  those  of  tho  Burmese.  He 
has  indeed  gone  even  further  and  has 
held  that  dealing  with  the  second  part  of 
S.  13,  sub-S.  (1)  Burma  Laws  Act,  no 
family  custom  of  a  foreigner  will  be  re- 
cognized unless  it  is  shown  that  the  ap- 
plication of  the  custom  will  not  work 
injustice  to  the  native  woman.  [This 
is  following  a  dictum  of  Lord  Gorell's  iu 
Chetti  v.  Chetti  (14)J 

I  have  referred  to  Ma  Yin  Mya's  case 
(7)  at  such  length  because  it  was  the 
basis  of  the  argument  relied  on  behalf 
of  the  appellant  to  support  his  case  as  a 
native  of  this  country  dealing  with  a 
native  of  China.  It  would  not  be  going 
too  far  if  I  say  that  we  are  now  invited 
to  extend  this  ruling  in  relation  to  mar- 
riage to  all  questions  regarding  succes- 
sion, inheritance,  caste  or  any  religious 
usage  or  institution.  The  manner  in 
which  the  case  was  put  for  the  appellant 
may  be  paraphrased  thus  : 

"  I  am  a  Burman.  I  was  adopted  by  a  na- 
tive of  China  domiciled  in  Burma.  The  law 
governing  my  adoption  must  ba  the  Burmese 
Buddhist  law.  In  point  of  fact,  my  adoptive 
father  went  so  far  as  to  make  a  will,  in  which 
ho  did  nob  recognizs  my  adoption  as  ho  ought 
to  have  done.  He  put  me  on  a  much  lower 
status  than  a  keittima  adopted  sou,  as  I  claim 
to  be.  If  my  adoptive  father  is  governed  by 
Burmese  Buddhist  Law,  he  Is  not  entitled  in 
law  to  make  a  will  at  all.  There  is  no  such 
thing  as  Chinese  customary  law.  but  oven  if 
there  is  and  it  is  proved  to  have  the  force  of 
law  in  this  county,  under  tho  decision  in  Ma, 
Yin  Mya's  case  (7)  the  application  of  such  a 
custom  on  tho  lines  put  forward  by  the  res- 
pondents will  work  an  injustice  to  me  a 
Burman." 

Bound  as  we  are,  therefore,  by  the  Full 
Bench  ruling,  as  to  what  Buddhist  Law 
controls  Buddhists  in  Burma,  it  becomes 
necessary  to  test  the  appellant's  argu- 
ments from  the  point  of  view  of  customs 
having  the  force  of  law.  Have  the 
Chinese  Buddhists  who  were  originally 
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emigrants  into  Burma  and  their  des- 
cendants, customs  of  their  own  in  refe- 
rence to  adoption  and  inheritance  ?  In 
my  opinion  having  regard  to  the  res- 
pondents' evidence  there  can  be  no  doubt 
that  they  do  possess  distinctive  family 
customs.  Their  view  of  adoption  is  fun- 
damentally at  variance  with  the  Bnrmese 
Buddhist  law.  Incidentally  it  is  not 
derived  from  Buddhist  principles  but 
f rtfn  Taoism.  The  Chinese  habit  of  mak- 
ing testamentary  disposition  of  their 
property  is  widespread  and  cannot  ba 
seriously  disputed.  But  if  this  is  so,  the 
question  then  arises — Have  these  customs 
the  force  of  law  ?  In  the  case  of  Rama, 
Lakshmi  Ammal  v.  Sivanatka  Perumal 
(16),  the  Privy  Council  laid  down  that 
the  legal  recognition  of  a  custom  in  Bri- 
tish India  depended  upon  its  antiquity, 
certainty  and  uniformity.  I  have  no 
difficulty  in  regard  to  the  second  and  third 
requirements,  but  a?  to  the  first  it  is 
necessary  to  enquire  what  amount  of 
antiquity  the  particular  customs  of  the 
Chinese  Buddhists  in  Burma,  have  to 
their  credit.  It  is  obviously  impossible 
for  a  Court  of  the  British  Empire  to 
extend  its  enquiries  much  beyond  its  own 
establishment.  Varying  terms  have  been 
laid  down.  Pur  example,  in  Calcutta  the 
year  1773  constitutes  the  date  from  which 
legal  memory  is  reckoned.  In  the  case 
of  Garuradhwaja  Prasad  v.  Superun- 
dhwaja  Prasad  (17)  a  Privy  Council 
case,  it  was  held  that  evidence  of  un- 
brokon  custom  for  eighty  years  since  the 
British  occupation  is  sufficient.  I  am 
satisfied  that  having  regard  to  the  expert 
testimony  in  this  CJLSO,  I  am  enabled  to 
hold  that  the  length  of  the  prevalence 
within  the  province  of  the  customs  we  : 
are  here  considering  is  ample  to  bring 
it  within  the  requirements  of  the  term 
"  legal  memory." 

Moreover  a  series  of  legal  decisions  con- 
firming the  customs  in  dispute  is  the 
most  cogent  and  satisfactory  evidence 
that  such  a  custom  has  the  force  of  law, 
see  the  opinions  given  in  Jianutullah  v. 
Romomkant  Roy  (18),  and  Nala  Thambi 
v.  Melia  Kumara  (19),  There  are  nu- 
merous rullings  in  both  Upper  and  Lower 
Burma  confirming  the  customs  of  Chi n ese 

(16)  [1872]  14    M.  I.7A7~570=I.  A     Sup.  Vol. 
1=17  W.  R.  552=3  Sar.   108  (P  C  ). 

(17)  [1901]  23  All.  37=27   I,  A   238  =  7  Sar. 
72MP.C.). 

(18)  [1887]  15  Gal,  233. 

(19)  [1873]  7  M.  H.  0.  R.  306. 


settlers.  As  to  the  question  of  hardship 
to  the  native  Bur  man,  I  think  adoption 
and  marriage  may  be  clearly  distinguished. 
Some  forms  of  adoption  may  possibly  bo 
contracts  between  the  adoptive  parents 
and  the  persons  handing  over  the  child  ; 
but  "  qua"  the  child,  Burmese  adoption 
is  not  a.  contract.  It  is  perhaps  difficult 
to  bring  adoption  within  a  stereotyped 
legal  category  ;  but  it  seems  to  mo  in 
law  to  be  a  form  of  declaration  of  trust. 
If  this  view  be  correct,  hardship  to  the- 
cestui  que  trust  need  not  be  too  closely 
considered . 

There  remain  two  further  aspects  of 
this  appeal  to  which  I  desire  to  refer. 
The  first  19  that  there  exists  a  great  scar- 
city  among  the  Indian  High  Court  Re- 
ports of  any  recognition  of  customs  im- 
ported into  British  India  by  foreigners. 
The  reported  cases  of  various  customs- 
belonging  to  shifting  or  peripatetic  fami- 
lies and  tribes  within  British  India,  are 
of  course  numerous.  I  have  only  been 
able  to  find  one,  however,  in  which  a 
foreigner  imported  a  custom  by  emigra- 
tion into  India,  and  succeeded  in  securing, 
the  confirmation.  This  was  in  the  case  of 
Mailathi  Anni  v  Subbaraya  Mudaliar 
(20),  where  a  Bench  held  that  migration 
by  the  widow  of:  a  Hindu  subject  of 
French  India  inbo  British  India  and  the 
acquisition  of  a  British  domicile  enabled 
her  to  inherit  her  husband's  estate  under 
her  own  imported  customary  law.  The 
learned  Judges  followed  the  dictum  con- 
tained in  para.  45  of  Mayne's  Hindu  law 
which  it  may  be  noted  is  pnrai  facie  in 
opposition  to  Chetti  v  Chetti  (14)  and 
Mir  Anwaruddin's  case  (15).  In  other 
parks  of  the  British  Empire  the  validity 
of  personal  law  introduced  by  Indian 
emigrants  who  have  acquired  a  domicile 
has  boon  recognized  in  principle.  See 
the  case  of  Abdurahim  Haji  Ismail 
Mithu  v  Halimabai  (21)  where  members 
of  a  sect  of  Mahomedans  known  as 
Memong  had  migrated  to  Mombassa  and 
their  family  customs  were  adjudicated 
upon  both  by  the  East  African  Courts 
and  the  Privy  Council.  The  Privy  Coun- 
cil also  in  the  case  of  Bartlett  v  Bartlett 
considered  the  validity  of  a  will  of 
a  British  Mahometan  subject  domiciled 
in  Egypt  made  contrary  to  the  provisions 
of  Mahomedan  law.  Their  Lordships  con- 

(20)  [1901]  24  Mad.  650=11  M.  L.  J.  307. 

(21)  A    I.  R    1915  P.  G.    86=43  I.  A    35  (P.O.).- 
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atrued  S.    90,  Ottoman  Order,  as  uphold- 
ing the  Mahomedan  personal  law. 

In  conclusion  after  a  consideration  of 
many  cases  in  which  customary  law  has 
been  applied,  I  cannot  help  observing 
that  most  of  the  disputes  as  to  whether 
the  personal  law  of  their  caste  or  family 
filial!  prevail  against  the  general  law  of 
the  land  have  taken  place  between  parties 
of  the  same  domicile  or  origin,  and  na- 
tionality. It  is  rare  to  find  persons  of  a 
different  race  in  conflict  with  reference 
to  custom.  Had  I  not  been  bound  by 
the  Full  Bench  decision  in  Ma  Yin 
Hdya's  ca&e  (7)  as  to  Burmese  Buddhist 
law  controlling  all  Buddhists,  I  should 
undoubtedly  have  held  that  thu  peculiar 
facts  of  this  case  brought  it  within  the 
legal  category  of  sub-S.  (2)  or  (3)  or  S.  13 
the  Burma  Laws  Act.  The  case  on  prin- 
ciple has  much  affinity  with  the  decision 
in  Ma  Yait  v  Manny  Chit  Mating  (22). 
This  was  the  well-known  Kalai  case  in 
which  the  Privy  Council  held  that  the 
testamentary  powers  of  a  Hindu  Burman 
were  not  governed  by  either  Hindu  or 
Buddhist  law,  but  that  they  were  sui 
generis  and,  therefore,  within  the  pur- 
view uf  the  Indian  Succession  Act  under 
the  second  part  of  S.  13,  Burma  Laws  Act. 

For  these  reasons  and  as  I  share  my 
Lord's  view  of  the  facts,  I  agree  that  this 
appeal  should  be  dismissed. 

S.N./K.K. Appeal 


A    I. 
I.  A. 
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BAGULEY,  J. 

Emperor 
v 

Jan  Maisti  y  and  others — Accused — 
Non- Applicant's 

Criminal  Kovn  No.  372'Bof  1928,  De- 
cided on  20th  July  1928,  from  the  order 
of  2nd  Addl  Magistrate,  Yenangyaung, 
in  Criminal  Regular  Trial  No  10  of  1928 

Burma  Gambling  Act  (1899),  Si.  11  and  12 
— Daing  should  be  punished  much  more 
heavily  than  ordinary  gambler. 

A  comparison  of  the  maximum  fines  and  the 
maximum  sentences  of  imprisonment  under 
Sa.  11  and  12  clearly  shows  that  the  daing 
under  ordinary  circumstances  should  be  puni- 
shed very  much  more  heavily  than  the  ordi- 
nary gambler.  It  IB  the  Daing  who  makes  op- 
portunities for  other  people  to  commit  offences 
under  S.  11  and  not  vice  versa.  [P  31  C  1] 


Judgment. — The  Second  Additional 
Magistrate  of  Yenangyaung  tried  nine 
men  under  Ss.  11  and  12,  Gambling  Act. 
Some  he  acquitted,  some  he  fined  Rs  10 
each  under  S.  11 F  and  the  other  two  he 
found  guilty  under  S,  12,  Gambling  Act, 
and  fined  one  of  them  Bs  15  and  the 
other  Rs.  20. 

The  accused,  Maw  Pet  Khin,  whom  he 
fined  Ra.  20  at  the  time  of  the  commis- 
sion of  the  offence,  was  a  police-offirer, 
and  the  Magistrate  was  of  opinion  that 
he  had  acted  as  an  agent  provocateur  and 
that  was  the  reason  for  punishing  him 
more  severely  than  the  others  He,  hrrv- 
ever,  went  out  of  his  w.iy  to  make  some 
sweeping  statements  against  Lhe  police 
in  general.  He  says  . 

"It  seems  to  mo  thut  the  idea,  of  the  second 
accused  is  to  create  crime  first  and  detect  it 
afterwards.  This  bad  practice  is  mostly  ad- 
opted by  some  of  the  subordinate  members  of 
the  C.  I.  D.  and  the  police  oither  to  get  pro- 
motion or  to  justify  their  existence" 

and  in  another  passage    of    his    judgment 
he  says 

"The  increase  of  crime  in  Burma  will  not  be 
checked  unless  and  until  the  subordinates  em- 
ployed in  the  G.  I.  D.  and  the  police  depart- 
ment realize  the  fact  that  it  is  not  paying  to 
create  the  crime  first  and  detect  it  after- 
wards." 

The  Inspector  General  of  Police  takes 
exception  to  these  two  remarks  and  asks 
that  these  may  be  expunged  from  the  re- 
cord. With  this  view  I  am  in  entire 
agreement. 

The  man  Mawpet  Khan  was  a  police 
recruit  of  only  a  few  months'  service  and 
his  services  have  since  been  dispensed 
with,  as  he  was  not  considered  likely  to 
turn  out  an  efficient  policeman.  Because 
one  new  and  unsatisfactory  recruit  went 
wrong  in  one  instance  the  Magistrate 
was  not  justified  in  making  sweeping 
statements  against  the  Police  force  in 
general  and  the  C.  I.  D  in  particular,  the 
more  so  as  Maw  Pet  Khan  was  not  employ- 
ed in  the  C  [.  D 

From  the  first  passage  £  direct  that  the 
words  from  "This  bad  practice  ...  to 
justify  their  existence"  be  expunged  and 
I  also  direct  that  the  whole  of  the  second 
passage  be  expunged 

As  the  case  is  now  before  me,  I  may  as 
well  make  a  few  remarks  for  the  benefit 
of  the  Magistrate  who  tried  the  case. 

In  the  course  of  his  judgment,  there  is 
a  page  of  quotation  from  a  lecture  by 
Mr.  Justice  Garr  to  the  students  at  the 
Provincial  Training  College.  The  lecture 
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was  undoubtedly  one  containing  very 
good  advice  to  Magistrates;  bub  it  is  quite 
unnecessary  for  a  Magistrate  to  quote  a 
page  from  it  in  his  judgment.  Most 
Magistrates  would  not  have  time  to  make 
unnecessary  quotations  in  their  judgments 
and  there  is  no  necessity  for  this  long 
extract. 

I  would  also  point  out  that  the  sen- 
tences pissed  show  a  failure  to  grasp  the 
Relative  seriousness  of  otlences  under  Ss.  11 
and  12  Gambling  Act.  The  uor.il  turpitude 
of  gambling  in  itself  is  regarded  by  most 
people  as  small,  and  the  man  who  com- 
mits an  offence  against  R  11,  Gambling 
Act  merely  by  going  to  a  waing  and  hav- 
ing a  flutter  is  not  really  committing  a 
crime  involving  serious  moral  turpitude 
The  principal  portion  of  his  offence  is  that 
he  is  brooking  the  law  of  the  country  The 
law  has  been  framed  in  the  way  that  it 
is  because  gambling  of  a,  certain  kind 
among  certain  classes  of  people  is  apt  to 
lead  to  more  serious  crime  and  that,  I 
gather,  is  the  main,  if  not  the  only  rei- 
son  for  which  it  is  forbidden  by  law.  On 
the  other  hand,  the  man  who  commits  an 
offence  under  S  12,  Gambling  Act,  is  it 
man  who  is  breaking  the  law  of  the 
country  not  merely  for  the  sake  of  gain- 
ing a  pissing  amusement  but  with  the 
intention  of  making  money  The  gambler 
may  win,  or  he  may  lose.  On  the  whole, 
the  general  body  of  gamblers  lose,  be- 
cause the  daing  always  wins.  If  there 
were  no  damgs  to  run  illegal  Ambling, 
no  one  could  commit  an  offence  under 
S.  11,  Gambling  Act  It  is  the  daing 
who  makas  opportunities  for  other  peoplo 
to  commit  offences  under  S.  11  and  not 
vice  versa. 

A  reference  to  the  two  sections  will 
show  that  the  law  regards  the  offence  of 
the  daing  us  far  greater  than  the  offence 
of  the  mere  gambler.  If  the  maximum 
fines  which  can  be  inflicted  are  looked  at, 
it  will  be  seen  that  the  daing  can  be 
punished  five  times  as  heavily  as  the 
gambler.  If  the  maximum  sentences  of 
imprisonment  are  looked  at,  the  dnin^ 
can  be  punished  three  times  as  heavily  as 
the  gambler,  and  this  clearly  shows  that 
the  daing  under  ordinary  circumstances 
should  be  punished  very  much  more 
heavily  than  the  ordinary  gambler. 

In  this  case  the  Magistrate  has 
fined  the  ordinary  gamblers  Rs.  10  each, 
and  the  ordinary  daing  Bg.  15.  It  would 
be  far  more  reasonable  if  the  daing  had 


been  punished  four  or  five  times  as  howi- 
ly  as  the  gambler 

R  K.  Revision  allowed. 
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BAGCLEY,  J 

Maunfj  Chan  Nyein  and  others — Appel- 
lants 

v 

Maung  Pwe  and  anothei — Respondents 

Special  Second  Appeal  No.  707  of  1927r 
Decided  on  25th  June  1928,  from  judg- 
ment of  the  Dist  Judge,  Mymgyan,  in 
Civil  Appeal  No  51  of  1927 

Eaiementi  Act  Ss.  17  (c)  and  18— Act  does 
not  apply  to  Burma — Right  of  receiving  sur- 
face water  can  be  acquired  by  custom  in 
absence  of  statutory  prohibition. 

Courts  can  recogni/p  an  euspment  as  acquir- 
uble  by  custom  su  lung  as  thuy  are  nob  forbid- 
den to  do  so  by  express  ntivtutu.  An  casement 
of  receiving  surface  w.itcr  can  ba  cr«.ited  by 
custom  in  Bur  inn,,  where  the  Easements  Act  is 
not  uppliuiblo  and  the  cuatsm  is  a  proper  oua 
without  which  tliM'o  could  ba  no  cultivation  in 
that  .ireji  wliJLt!  the  custom  exists.  2  U.  13.  LI. 
042  ,ind  24  Gal.  86  j,  Dut.  [P  32  G  2] 

Mauny  .Yi— for  Appellants 
Jtujanmithan — for  Respondents. 

Judgment — In  this  cise  the  appel- 
lants claim  the  hind  in  dispute  In  the 
first  place  it  seems  to  have  been  filed  be- 
fore the  Township  Court  'of  Taungthii  Li3 
a  suit  for  an  injunction  restraining  the 
defendants  from  entering  upon  and  work- 
ing the  land  and  directing  them  to  remove 
the  kazms  The  claim  seems  to  ha,ve 
been  then  th.it  the  plaintiffs  owned  cer- 
tain lands  which  they  cultivated  and  cer- 
tain lands  which  they  did  not  cultivate 
hut  from  which  water  ran  down  on  to 
their  cultivable  land  The  Township 
Court  dismissed  the  suit  and  the  plaintiff  a 
appealed  to  the  District  Court.  The  Dis- 
trict Court  passed  an  order  remanding 
the  case  for  disposal  on  certain  issues,  the 
plaintiff's  ground  having  been  changed 
from  that  ownership  of  the  land  entered 
upon  by  the  defendants  to  the  fact  that 
they  had  the  right  to  receive  the  w»%ter 
flowing  down  from  that  land  In  fact, 
they  changed  their  basis  from  that  of 
ownership  of  the  land  occupied  by  the  de- 
fendants to  that  of  having  an  easement  to 
receive  water  from  that  land.  The  case 
came  back  to  the  trial  Court  and  then  ap- 
pareutly  the  whole  file  was  burnt.  Tht 
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present  file  has  been  re- constructed  from 
copies  and  such  like.  The  issues  framed 
by  the  District  Court  when  it  remanded 
the  suit  were. 

(1)  Has  the  surface  water  flowed  from  the  dis- 
puted land  to   the    plaintiffs'    lands  adjoining 
thereto  > 

(2)  If  go,  how    long   have    they    eujoyorl   the 
right  of  use  of  it  ? 

(3)  Are  they  entitled  to  continue  the  right  ' 
The  trial  Court  proceeded  to  determine 

these  issiios.  The  learned  Judge  answered 
the  first  issue  in  the  affirmative  He  ans- 
wered the  second  issue  hy  saying  that  the 
right  baa  been  enjoyed  for  more  than  25 
years  and  ho  answered  issue  3  in  the  af- 
firmative also  The  defendants  appealed 
to  the  District  Court  and  in  appeal  the 
learned  Additional  District  Judge  took 
up  the  position  that  the  rnero  right 
to  receive  surface  water  not  flowing 
in  a  stream  and  not  permanently  set- 
tled in  a  pool  or  tank  or  otherwise 
could  not  bo  acquired  by  easement  He 
deduced  this  from  S  17  (c),  Easements 
Act  Ho  therefore,  allowed  the  appeal 
and  dismissed  the  suit  with  costs  in  both 
Conrts  In  doing  so  he  overlooked  two 
points  The  first  is  that  the  Easements 
Act  does  not  apply  to  Burma;  and  the 
second  is  that  he  has  made  a  main  point 
the  fa,ct  that  there  is  no  evidence  that 
the  water  flows  in  a  stream  or  in  a 
definite  channel  As  a  matter  of  fact,  his 
predecessor  had  framed  no  issue  on  that 
point  and,  therefore,  it  is  quite  natural 
that  there  was  no  evidence  on  tho  point 
For  all  we  know  the  water  may  have 
flowded  in  a  stream.  I  notice  that  one  of 
the  witnesses  does  refer  to  tho  blocking 
of  tho  "water-course  " 

It  is  necessary  I  think  to  clear  away 
all  idea  of  the  Easements  Act  which  does 
not  apply  in  this  country  This  -land  is 
apparent! v  in  the  dry  /.one  and  there  is 
ample  evidence  to  show  that  it  is  tho 
custom  in  this  part  of  the  world,  where 
the  land  appears  to  be  undulating,  for 
only  the  lower  ground  to  be  cultivated 
and  for  each  piece  of  lower  ground  to  have 
a  kind  of  oiitchinent  area  attached  to  it. 
This  is  referred  to  it  in  the  evidence  as 
"yegya,"  in  some  places,  which  is  trans- 
lated sometimes  as  a  "water-fall  "  This 
custom  is  admitted  by  the  defendant  him- 
self for  he  says  in  his  evidence  in  cross- 
examination  that  in  that  place  people 
mostly  keep 

water-falls,  the  'water  resources   for   the  fields 
The  plaintiffs'  land  enjoyed  the  water  that  falls 


from   feh«   land    now   in  dispute   and  nowhert 
else.11 

Further  on  he  says:  "We  cannot  cul- 
tivate the  place  if  it  is  kept  as  the  water 
resources  for  the  other  fields  "  In  other 
words  the  defendant  himself  admits  that 
in  this  neighbourhood  areas  of  land  which 
are  termed  "water  resources"  are  recog- 
nized and  that  one  cultivator  will  not  en- 
croach upon  the  wa-ter  resources  of  an- 
other man's  fields  It  is  quite  clear  that 
he  has  done  so.  In  fact,  he  admitted  it 
himself. 

No  doubt  in  the  ordinary  way  a  right 
merely  to  receive  surface  water  would  not 
bo  recognised  by  the  Courts  as  an  ease- 
ment and  if  the  Indian  Easements  Act 
applied,  the  Courts  would  be  prevented 
from  recognizing  such  a  right.  But  as 
the  Act  does  not  apply  in  Burmt  there  isi 
nothing  to  prevent  the  Courts  recogniz- 
ing an  existing  custom  which  is  obviously 
a  proper  custom  and  possibly  a  custom 
without  which  there  could  be  no  cultiva- 
tion in  this  area  at  all  I  hold  that  the 
Courts  can  recognise  an  easement  as  ac- 
quirahle  by  custom  so  long  as  they  are 
not  forbidden  to  do  so  by  express  statute 
and  here  there  is  no  statue  preventing  it 
Tho  plaintiffs  have  had  this  right  for 
over  25  years  One  witness  deposes  to 
the  right  as  having  existed  for  as  long  as 
40  years,  and  in  that  length  of  time  an 
easement  could  ho  acquired 

I  have  had  quoted  by  the  respondents 
the  case  of  Man  limn  tfyo  v  Maung 
Kyin  Thu  (l).  Thi3  is  a  very  old  ruling 
by  the  Judicial  Commissioner  of  Upper 
Burma  in  1892  There  was  no  question 
in  that  case  of  any  custom  applying  to 
cultivators  for  the  local  area  and  I  am 
unable  to  follow  the  learned  Judicial 
Commissioner  when  he  applied  tho  Ease- 
ments Act,  to  Burma,  the  Act  not'  so 
for  having  been  extended  hero  The  other 
case  quoted  before  me  is  Debi  Pershad 
Singhv  Joynath  Singh  (2)  This  was 
a  case  between  liparian  owners  and  is 
net  applicable  to  the  present  case  at  all. 
I  therefore  set  aside  the  judgment  and 
decree  of  tho  first  appellate  Court  and 
restore  those  of  the  Township  Court 
The  defendants  will  pay  the  costs  of  the 
plaintiffs  throughout. 

M  N  /R.K.  Decree  set  aside. 


(1)  [1892-96]  2  U.  B  R.  642. 

(2)  [1897]  24  Cal.  865=24  I.  A.  60=7  Sar.  200 
(P.O.). 
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DAS  AND  DOYLE,  JJ. 

K.  V.  A.  L.  Chettyar  Firm— Appellant, 
v, 

M    P.  Maricar — Eespondenfc 

Civil  MTsc.  Appeal  No.  37  of  1928,  De- 
cided on  27fch  June  1928,  from  order 
of  Disfc.  Judge,  Insein,  in  Civil  Execution 
Ho  24  of  1926. 

Civil  P.  C,,  O.  21,  R.  90— Auction-pur- 
chaser cannot  apply  to  set  aside  Bale  under 
R.  90  but  under  R.  91  only. 

The  auction-purchassv's  interest  comes  into 
effect  only  after  the  sale.  He  is  nob  a  person 
whoso  mturest  ia  affected  by  the  sale  within 
R.  90.  The  only  rule  under  which  ho  can 
apply  to  set  aside  the  sale  is  O.  21,  R.  91.  3 
Pat.  L.  J.  516,  Foil  .  A.I  R.  1927  Rang.  301  and 
A  I.  R  1925  All.  459,  Diss.  from.  [P  33  0  1,  2] 

K.  C   Base — for  Appellant. 

N.  N-  Burjorjee  —  ioT  Respondent 

Judgment.  —  The  respondent,  *,vho 
was  the  auction-purchaser,  applied  for 
the  sale  to  bo  set  usido  on  the  ground  of 
fraud  under  0.  21,-  R  90,  Civil  P  C.  The 
District  Court  set  aside  the  sale,  and  the 
decree-holder  has  now  appealed  agiinst 
that  order.  It  is  contended  before  ug 
tdat  an  auction-purchaser  is  not  a  person 
whose  interests  are  affected  by  the  sale 
under  O.  21,  R.  90,  Civil  P.  C.  It  is  ad- 
milted  that  if  ho  is  not  a  person  whose 
interests  are  atiected  by  the  sale  he  can- 
not apply  under  that  order  to  set  aside 
the  sale. 

We  have  no  hesitation  in  holding  that 
the  words  "whose  interests  are  affected 
by  the  sale"  in  the  abovementioned  order 
mean  persons  who  have  some  interest  in 
the  property  at  the  time  of  the  sale  The 
auction-purchaser's  interest  only  comes 
into  effect  after  the  sale,  and  it  cannot  be 
said  that  his  interests  are  in  any  way 
affected  by  the  sale. 

Our  attention  was  drawn  to  a  decision 
of  Brown,  J.,  in  the  case  of  S.  N  V.  R.  S. 
Subramanian  Chettyar  v.  N.  L  M. 
Chettyar  Firm  (I)  In  that  case  Brown, 
J  ,  following  a  decision  of  the  Allahabad 
High  Court  in  the  case  of  Ravinandan 
Prasad  v  Jagarnath  Sahu  (2),  held  that 
an  auction-purchaser  is  a  person  whose 
interest  is  affected  by  the  sale,  and,  there 
fore,  could  apply  under  O  21,  R.  90, 
Civil  P.  C.,  to  set  aside  the  sale.  We 
must  say  that  we  do  not  agree  with  this 
decision  of  Brown,  J.  The  reasoning  of 

(1)  ATlTR.  1927 "Rang.  301=5  Rang.  516, 

(2)  A.  I.  R.  1925  All.  459=47  All.  479. 
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the  learned  Judges  of  the  Allahabad  High- 
Court  in  the  case  of  Ravinandan  Prasad 
v.  Jagarnath  Sahu  (2)  does  not  appear 
to  us  to  be  sound.  The  learned  Judges 
seem  to  think  that  the  use  of  the  word 
"interests"  instead  of  "interest"  in  the 
rule  makes  a  difference  in  the  meaning  of 
the  words  in  that  rule.  We  must  say 
that  we  cannot  follow  this  reasoning. 

It  is  quite  clear  to  our  mind  that  the 
word  "interests"  mentioned  in  that  rule 
refers  to  interest  existing  at  the  time  of 
the  sale  and  not  to  interest  created  by 
the  sale  The  only  rule  under  which  an 
auction-purchaser  c;in  apply  to  set  aside 
the  sale  is  0.  21,  R.  91,  Civil  P  C.,  and! 
if  the  legislature  had  intended  to  allow 
an  auction-purchaser  to  apply  under 
O.  21,  R  90,  Civil  P.  C  ,  his  name  would 
have  boon  specifically  mentioned  in  that 
rule 

We  are  fortified  in  this  opinion  by  a, 
decision  of  the  Patna  High  Court  in  the 
case  of  Khetra  Mohan  Datta  v.  Dilwar 
(3).  Brown,  J  ,  was  mistaken  in  think- 
ing that  the  Patna  Law  Journal  was  not 
an  authorized  report  It  was  the  autho- 
rized report  of  the  Patna  High  Court  till 
the  Patna  series  of  the  Indian  Law  Re- 
ports was  started  Wo,  therefore,  allow 
this  appeal  and  set  aside  the  order  of  the 
District  Judge  with  costs  three  gold 
mohurs  in  both  Courts 

S  L./R.K  Appeal  allowed 

(3)   [1918]  3  Pat.  L.  J.    51G=4G   I.    C,   614=5 
P-it.  L.  W.  151. 
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RUTLEDGE,  C    J.  AND  BROWN,   J 

Mahojned  Hussein  BarocJia  —  Appel- 
lant. 

v 

Ko  Maung  Gale — Respondent 

First  Appeal  No.  148  of  192R,  Decided 
on  26th  November  1928  from  an  original 
side  order  of  Rangoon  High  Court. 

*  Civil  P.  C.,  O.  6,  R.  17— Defendant 
grossly  careless — Amendment  should  still  be 
allowed  unless  Court  thinks  it  to  be  mala 
fide. 

However  gross  the  carelessness  may  bo  on 
the  part  of  defendant  while  giving  hia  written 
statement,  its  amendment  ought  to  ba  allowed 
unless  the  Court  is  satisfied  that  the  object  of 
the  defendant  was  mala  fide  in  that  he  wanted 
to  defeat  and  delay  the  plaintiff's  claim. 

[P  34  C  I], 

A.  B.  Banerjee—foT  Appellant. 

Dantra — for  Respondent. 
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Judgment  — This  is  an  appeal  from 
the  original  side  of  this  Court;,  refusing 
to  allow  certain  amendment  of  the  written 
statement,  in  consequence  of  which  judg- 
ment and  decree  were  passed  in  favour  of 
the  plaintiff-respondent 

The  whole  question  turns  on  whether 
the  learned  Judge  was  justified  in  refus- 
ing this  amendment,  The  defendant-ap- 
pellant fought  to  amend  para  1  of  the 
written  statement  by  striking  out  the 
words  "and  nine"  and  subsequently  deny- 
ing certain  allegations  made  by  fcho  plain- 
tiff in  this  paragraph  of  the  plaint  How 
an  advocate  and  a  verifying  defendant 
could  come  to  admit  this  paragraph,  when 
in  fact  they  intended  to  deny  it,  it  is 
difficult  to  conceive  The  learned  advo- 
cate for  the  appellants  admits  that  the 
carelessness  is  gross  and  in  saying  so  he 
is  really  under-stating  the  case  But, 
however  gross  the  carelessness,  we  are  of 
opinion  that  an  amendment  ought  to  he 
allowed,  unless  wo  are  satisfied  that  in 
fact  the  defendant's  action  was  mala  fide. 
If  it  were  a  case  of  mala  fade  with  the 
object  of  defeating  and  delying  the  plain- 
tin's  claim,  we  consider  that  it  was  so 
risky  and  dubious  as  not  likely  to  com- 
mend itself  to  a  litigant.  In  fact  it  left 
the  plaintiff's  claim  undefended,  and 
would  bo  likely  to  be  ineffective  if  looked 
on  as  a.  written  statement  merely  filed  for 
the  purpose  of  gaining  time.  The  learned 
advocates  have  admitted  in  argument  that 
there  was  a  similar  suit  arising  out  of 
tho  same  fire  and  the  consumption  of 
another  party's  paddy.  In  that  suit  a 
paragraph  similar  to  para.  8  of  the  plaint 
was  pleaded,  and  was  in  fact  denied  by 
tho  present  appellants.  We  have  also 
taken  into  consideration  the  letter  dated 
21st  August  1926,  which  appellant's  ad- 
vocate addressed  to  the  plaintiff. 

Taking  all  these  facts  into  considera- 
tion, we  are  of  opinion  that  the  defen- 
dant's admission  of  para  9  was  a  mistake 
That  being  so,  the  learnod  Judge  ought  to 
have  allowed  an  amendment  but  only  on 
terms  of  full  and  adequate  costs  being 
granted  to  the  plaintiff.  Leuve  to  amend 
necessarily  involved  an  adjournment  of 
the  case  and  the  costs  accordingly  must 
be  substantial.  All  the  evidence  taken 
on  the  original  side  must  not  be  thrown 
away,  but  it  is  clear  that  the  services  of 
the  plaintiff's  advocate  have  been  thrown 
away,  and  the  plaintiff  has  also  been 
delayed  in  recovering  his  claim  if  in  fact 


his  claim  in  the  end  turns  out  to  be  ft 
valid  one. 

We  are,  therefore,  prepared  to  allow 
the  appeal  on  terms.  If  the  plaintiff  pay 
into  Court  the  sum  of  Us.  500  as  costs  to 
indemnify  the  respondent-plaintiff  for 
the  loss  which  he  has  sustained  within 
14  days,  the  appeal  will  bo  allowed,  and 
the  necessary  amendment  asked  for  will 
be  made,  and  the  case  will  be  remitted  to 
the  original  sido  for  disposal.  On  the 
appellants  paying  the  said  sum  of  Us. 500 
into  Court,  the  respondent  may  withdraw 
the  same  without  security.  Tho  order  as 
to  stay  of  execution  will  continue  till  the 
disposal  of  tho  suit  on  tho  original  side, 
the  appellants  to  be  at  liberty  to  apply, 
on  deposit  of  Rs  500  into  Court,  for  re- 
fund of  the  Court- fee  paid  in  this  appeal. 

S  N  /n.K  Appeal  alloued. 
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HEALD,  J. 

It.  Vai — Appellant 
v 

Muni  Singh — Respondent. 

Spl  Second  Appeal  No  393  of  1928, 
Decided  on  2nd  January  1929. 

Transfer  of  Property  Act,  S.  3 — In  Burma 
failure  to  search  register  warrants  imputing 
notice  to  transferee  of  prior  mortgage. 

la  Burma  a  search  of  the  registration  re- 
cords IB  paiticularly  necessary  and  particu- 
larly easy,  and  failure  by  subsequent  pur- 
chaser from  a  mortgagor  in  possession  to  mako 
iv  search  m  a  circuruptuuce  which  warrants 
the  imputation  of  notice  to  him  of  tho  previ- 
ous mortgage  :  A.  I.  Li.  1021  P  C.  112,  ExpL 

[V  35  C  1] 

P.  B,  Sen — for  Appellant 

Judgment.  —  Appellant  sued  cm  a 
mortgage  made  in  hia  favour  by  Abdul 
Gatlur  and  his  wife  Ma  Tu  and  joined 
as  defendants  a  number  of  persons,  in- 
cluding the  present  respondent  who 
claimed  to'have  purchased  various  parts  of 
the  mortgaged  property  from  the  mort- 
gagors. 

The  date  of  the  conveyance  in  res- 
pondent's favour  was  IGfch  June  1919. 
The  lower  appellate  Court  said  that  be- 
cause the  mortgagors  remained  in  posses- 
sion of  the  property,  and  the  respondent 
bought  without  notice  of  his  mortgage 
his  purchase  was  good  as  against  appel- 
lant's prior  mortgage,  and  in  support  of 
that  view  the  learned  Judge  cited  the 
decision  of  their  Lordships  of  the  Privy 
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Council    in    Tilakdhari   Lai  v,  Rhedan 
Lai  (1) 

Ik  seems  clear  that  the  learned  Judge 
misunderstood  the  meaning  and  extended 
the  scope  of  that  ruling  In  that  case 
their  Lordships  wore  considering  the 
general  proposition  that  registration  of 
deeds  is  notice  of  its  contents  to  all  the 
world  and  the  particular  proposition 
that  registration  cf  subsequent  transfer 
ot  property  is  notice  to  prior  transfer- 
reea.  It  is  true  that  their  Lordships 
said  that  notice  cannot  in  all  cases  he 
imputed  from  the  mere  fact  that  a  docu- 
ment is  to  be  found  on  the  Indian  re- 
gister of  deeds  ;  but  they  went  on  to  stiy 
that  there  may  bo  cases  in  which  omis- 
sion to  SGArch  the  registers  would  result 
in  notice  being  obtained  and  that  tho 
circumstances  necessary  for  this  purpose 
may  be  very  slight 

In  a  country  like  Burma,  where  nearly 
every  mortgagor,  who  remains  in  posses- 
sion of  the  mortgaged  property  executes 
at  least  one  subsequent  outright  con- 
veyance of  tho  property  in  fraud  of  tho 
mortgage  which  he  has  made  and  where 
under  tho  procedure  prescribed  for  the 
registration  of  deeds  relating  to  lands 
the  particulars  of  every  transfer  which 
is  registered  are  reported  to  the  revenue 
authorities,  and  under  the  procedure 
prescribed  for  the  maintainenco  of  tho 
Land  Eevenue  registers  these  particulars 
are  recorded  in  the  revenue  registers  in 
accordance  with  that  report  a  search  of 
the  registration  records  is  particularly 
necessary  and  particularly  easy,  and  I 
have  no  hesitation  in  holding  that  in 
this  case  respondent's  admitted  failure 
to  make  a  search  was  a  circumstance 
which  warranted  the  imputation  of 
notice  to  him. 

I  therefore  hold  that  the  respondent 
must  be  regarded  as  having  taken  his 
conveyance  subject  to  appellant's  mort- 
gage and  that  the  land  conveyed  to  him 
is  subject  to  that  mortgage. 

The  judgments  and  decree  of  the  lower 
Courts  in  so  far  as  they  reject  appellant's 
claim  that  the  land  conveyed  to  respon- 
dent is  subject  to  appellant's  mortgage 
are  set  aside,  and  the  mortgage  decree 
will  bo  amended  by  adding  to  the  sche- 
dule the  piece  of  land  known  as  holding 
No.  17,'plot  No.  87/25-26  as  shown  in 
fche  map  (Ex.  13)  filed  at  p.  40  of  the 
trial  Court's  exhihit_rj3oord^_ 

(i)  A.  i.  R,  1921  P.'O,  ii2=7a^i7r(pray. 


The  lower  appellate  Court's  order  for 
costs  is  set  aside  and  the  respondent 
will  bear  appellant's  costs  in  the  low'er 
appellate  Court  and  on  the  uncon tested 
scale  in  this  Court. 

HK.  Decree  modified. 
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RUTLEDGE,    C.    J.,   AND    BROWN,    J. 

Official  Assignee — Appellant 
v 

Ma  Hla  Jit  ice  and  others — Respon- 
dents. 

First  Appeal  No  166  of  1928,  Decided 
on  27th  November  1928,  -from  judgment 
of  Chari,  J  in  Civil  Regular  No.  17  of 
1928. 

(a)  Mahometan    Law — Marriage — Burmeie- 
Buddhist  woman  cannot  marry  a  Shia  unless 
converted  to  Islam. 

Unless  a  Burmese  Buddhist  woman  is  con- 
vorbod  to  tho  faith  of  Islam  prior  to  her  mar- 
riage, 110  marriage  can  bo  contracted  between 
hor  and  a  Shia  Muslim  an  [P  37  C  2] 

(b)  Mahomedan     Law— Marriage —  Shia — 
Muta — Period  of  marriage    and    dower  must 
be  specified. 

"  Muta"  is  a  very  vague  and  unsatisfactory 
form  of  contract  for  personal  rotations.  Thero 
must  he  definite  time  during  which  tho  rela- 
tionship is  to  last  and  definite)  sum  or  thing 
specified  as  dower.  [P  38  C  1] 

Dantra—  for  Appellant. 

Masani  for  Administrator -General  — 
for  Respondent  4 

Judgment  from  which  the  appeal  was- 
preferred  was  as  follows  — 

Chari,  J. — The  plaintiff  in  thia  case  i& 
a  brother  of  ono  Mahomed  Ali  Khorasany,. 
a  Shiah  Mahomedan,  who  died  at  Ban- 
goon  on  26th  January  1924.  He  claims 
to  be  the  sole  heir  of  the  deceased,  aa 
being  his  brother,  and  alleges  that  de- 
fendants 2  and  3,  young  children  who 
are  admittedly  the  children  of  Mahomed 
Ali  Khora.sa.ny,  are  illegitimate  and 
therefore  not  entitled  to  inherit  as  sons 
under  the  Shia  Mahomedan  TJIW  to  the 
estate  of  their  father.  He  asks  for  a  de- 
claration that  he  is  the  sole  heir. 

This  suit  was  filed  this  year,  almost 
four  years  after  the  death  of  Mahomed 
Ali  Khorasany  This  by  itself  raises  no 
serious  presumption  against  the  plaintiff. 
In  Civil  Miscellanous  Case  No  70  Ma 
Hla  Htwe,  who  is  said  to  be  a  Burmese 
Buddhist,  alleging  that  she  was  the 
widow  of  the  deceased  Mahomed  Ali 
Khorasany,  asked  the  Court  to  direct  tho 
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Administrator-General  to  apply  for  let- 
ters of  administration  to  the  estate  of 
tier  husband.  She  later  filed  another 
miscellaneous  application  to  be  allowed 
to  sue  as  a  pauper  She  never  pursued 
this  application,  which  was  dismissed 
for  default  She  is  alleged  to  have  writ- 
ten a  letter  on  5th  December  1925  to  the 
Administrator-General  of  Burma  that 
she  and  her  sons  gave  up  their  claims  in 
the  estate  of  Mahomed  Ali  Khorasany  in 
favour  of  the  plaintiff  Tho  letter  is  not 
.produced  by  the  advocate  who  appears  for 
the  -Administrator-General  and  even  if 
produced  would  carry  no  weight  what- 
ever, as  it  was  not  competent  for  defen- 
dant 1  to  give  up  the  claims  of  her  in- 
fant children 

The  question  for  determination  is 
whether  defendants  2  and  3  are  legiti- 
mate or  illegitimate  children  of  Mahomed 
Ali  Khorasany  The  evidenoe  on  the  point 
is  extremely  meagre  It  consists  only 
of  the  statements  of  the  plaintiff  himself 
and  a  c-jusm  of  his,  that  the  deccisocl 
was  not  married  to  either  Ma  Hla  Htwe 
or  Annie  The  cousin  merely  says  that 
the  deceased  was  not  married  and  that 
tie  would  hive  known  of  the  marriage  if 
a  marriage  had  taken  place  This  may 
be  true  of  a  marriage  taking  place  with 
'formalities  before  a  kazi  or  in  a  mosque, 
but  it  is  quite  possible  that  the  deceased 
was  married  in  a  private  way  to  these 
women  and  did  not  want  that  fact  ad- 
Tertisecl.  The  prespmption  of  law  is  al- 
ways in  favour  of  morality  and  legiti- 
macy and  when  it  is  proved  that  a  man 
and  a  woman  are  living  together  as  hus- 
band and  wife,  and  legal  presumption  is 
in  favour  of  a  legal  union  and  against  an 
illegal  union.  Sastry  Velaider  Aronegary 
v  Sembecutty  Vaigalie  (l)  Apart  from 
this  presumption,  there  is  sufficient  evi- 
dence from  which  I  could  infer  in  favour 
of  these  innocent  children  that  they  were 
ucknowlerlged  by  their  father,  which, 
under  Mahomedan  Liw  will  leid  to  an 
inference  of  their  legitimacy.  Mr.  Jus- 
tice Ameer  Ali  in  his  book  on  Evidence, 
<8th  Edition  at  p  7y8  referring  to  Maho- 
medan Liw  says: 

11  Cohabitation  and  birth  with  treatment 
tantamount  to  acknowlcdmonb  IB  sufficient  to 
prove  legitimacy,  although  more  cohabitation 
alone  will  nob  suffice  to  raise  such  a  legal 
presumption  of  marriage  as  to  legitimize  tho 
offspring." 

(1)   [18BF]  6  A.  C.  384"=n~li.~T.  895=50- L.  J. 
P.O.  28. 


I  am  glad  to  note  that  the  plaintiff 
gave  evidence  in  a  very  straightforward 
manner,  and  admitted  that  on  his  death- 
bed his  brother  asked  him  to  take  care 
of  the  children 

One  Martinez  gave  evidence  He  is  a 
Christian  and  says  that  Annie  who  is 
alleged  to  have  been  one  of  the  mistresses 
of  Mahomed  Ali  Khorasany  was  his 
daughter  He  says  that  she  was  not 
married  to  Mahomed  Ali  Khorasany.  If 
by  this  he  means  that  Mahomed  Ali 
Khorasany  was  not  married  in  Church  or 
before  the  Marriage  Registrar  as  would 
be  required  by  the  Indian  Christian  Mar- 
riage Act,  he  is  right,  but  Annie  is  a 
Kitabi  witli  whom  a  marriage  under 
Mahomedan  Law  is  allowed  to  a  Moslem 
The  presumption,  therefore,  would  be  much 
stronger  of  her  being  the  legal  wife  of 
Mahomed  Ali  Khorasany  I  cannot  ac- 
cept or  act  on  the  evidence  of  a  witness, 
tho  tendency  of  whose  evidence  is  to  put 
a  stigma  on  his  own  daughter  and  bas- 
tardise his  grandchild.  Even  he  admits 
that  the  deceased  always  admitted  that 
these  two  children  were  his  own  children 

In  a  case  of  this  kind  where  it  is 
sought  to  have  a  declaration  the  effect  of 
which  is  to  bastardise  two  innocent  chil- 
dren and  deprive  them  of  the  patrimony 
of  their  father,  I  must  have  evidence 
much  stronger  and  more  convincing  than 
what  has  been  been  adduced  by  the  plain- 
tiff, before  I  can  come  to  a  conclusion 
adverse  to  the  children  I  therefore  hold 
that  the  plaintiff  is  not  the  heir  to  the 
estate  of  his  brother  and  tho  heirs  are  de- 
fendants 2  and  3  who  are  his  sons  This 
may  seem  to  imply  that  defendant  I  is 
his  widow,  but  as  she  a  major  does  not 
defend  the  suit,  and  as  she  has  renounced 
her  claim  to  tho  Adminstrator  General, 
it  is  unnecessary  to  declare  her  to  be  en- 
titled to  any  portion  of  the  estate  of 
Mahomed  Ali  Khorasany. 

The  plaintiff's  suit  is  accordingly  dis- 
missed 

Judgment. — As  the  plaintiff-appel- 
lant was  adjudicated  an  insolvent  last 
August,  and  as  the  Official  Assignee  in 
whom  tho  insolvent's  estate  vested 
wished  to  be  joined  as  appellant,  and  was 
ready  and  willing  to  continue  the  appeal 
without  any  adjournment,  we  substituted 
him  as  appellant  and  heard  the  appeal 

The  plaintiff  brought  a  suit  to  declare 
his  right  as  the  heir  to  the  estate  of  his 
deceased  brother,  Mahomed  Ali  Khora- 
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sany,  and  according  to  the  plaintiff's  evi- 
dence, the  said  deceased  cohabited  wifch 
Ma  Hla  Hbwe,  respondent  1,  and  her 
neice  one  Annie  and  had  by  them  respec- 
tively two  minor  children,  respdts.  2  &  3. 
The  learned  Judge  on  the  original  side, 
by  means  of  cerfcain  inferences  and  pre- 
sumptions has  hold  that  those  two  minor 
children  arc  the  legitimate  heirs  of  the 
deceased  Khorasany.  Honco  this  appeal. 
lAt  the  trial  no  appearance  was  made 
on  behalf  of  Ma  Hla  Htwe,  or  either  of 
the  minor  children,  and  the  appeal  has 
proceed  eel  ex  parte  so  far  as  they  are 
'concerned. 

The  Assistant  Registrar  was  appointed 
guirdian  ad  litem  over  the  two  minors 
inasmuch  as  their  respective  mothers  did 
•not  appear  and  wore  not  making  any  claim 
upon  the  estate  The  Assistant  Regis- 
trar, however,  stated  to  the  Court  that  he 
had  no  funds  in  his  hinds  to  enable  him 
to  conduct  the  suit  and  on  reference 
being  made  to  the  Administrator-General 
who  ha<l  obtained  letters  of  adminis- 
tration to  the  estate,  it  was  found  that 
there  were  nu  funds  in  his  hands  to  en- 
able the  Assistant  Registrar  to  take  an 
active  part  in  the  proceedings  Mr 
Masani  on  behalf  of  the  Administrator- 
General,  has,  however,  assisted  the  Court 
in  urging  what  he  could  on  behalf  of  the 
minor  respondents,  and  asked  that  the 
judgment  appealed  from  should  not  be 
disburbed. 

Certdin  evidence  has  been  adduced  at 
the  trial.  The  plaintiff  has  not  been 
shaken  in  his  evidence  that  his  brother 
had  not  married  either  of  the  women 
but  had  maintained  them  as  his  mistres- 
ses for  a  certain  period  up  to  the  time 
of  his  death,  and  that  he  acknowledged 
the  two  minors  as  being  his  sons,  bub 
not  as  legitimate  sons  and  had  asked 
the  plaintiff  to  look  after  them 

No  doubt,  the  plaintiff  is  an  interested 
witness  who  requires  corroboration  He 
calls  a  cousin  of  the  deceased  A.  H  A 
Khorasany,  who  states  that  the  deceased 
M.  A.  Khorasany  was  not  married  in  his 
lifetime  and  that  he  would  have  known 
if  he  had  been  married  bo  any  one.  Ib  is 
nob  suggested  that  this  witness  has  any 
inberest  He  is  a  relabive  and  a  fairly 
close  one  who  oughb  to  be  in  a  position 
to  say  whebher  his  cousin  was  'married 
or  nob,  We  see  no  reason  for  rejecting 
his  evidence  which,  if  accepted,  nega- 
tives the  fact  that  the  deceased  at  any 


rate  could  have  been  married  in  any 
public  way,  or  such  as  his  relatives  or 
the  people  of  his  community  would  know 
of  the  fact. 

Then  there  is  the  evidence  of  Mar- 
tinez, the  father  of  Annie,  the  mother 
of  the  second  minor  If  the  learned 
trial  Judge  had  discarded  his  evidence 
because  of  his  demeanour  and  the  impres- 
sion which  his  manner  of  giving  evidence 
had  made  upon  him,  wo  would  naturally 
have  refrained  from  differing  with  him 
on  a  question  in  which  he  was  in  a  far 
better  position  to  judge  than  we.  Bub 
he  soems  to  have  rejected  this  witness' 
evidence  because  it  affects  the  status  of 
his  daughter  and  the  legitimation  of  his 
grand  child  Neither  of  these,  in  our 
opinion  are  good  grounds  for  rejecting 
the  evidence.  He  hud  been  subpoenaed 
to  give  evidence,  and  as  such  it  was  his 
duty  to  speak  the  truth,  even  if  this  dis- 
closed painful  and  unpalatable  [acts 
The  learned  Judge  mny  have  thought  but 
he  has  nob  said  that  this  Phillipino  to 
have  given  evidence  against  the  interests 
of  his  daughter  and  grandchild  must 
have  been  tampered  with  by  the  plain- 
tiff. There  is  no  evidence,  however,  of 
this,  and  we  see  no  reason  why  his 
evidence  should  be  rejected  If  his  evi- 
dence be  accepted  it  proves  that  Ma  Hla 
Htwe  is  a  Burmese  Buddhist  If  that 
is  so  then  unless  she  was  converted  to 
the  faith  of  Islam  prior  to  the  marriage, 
no  marriage  could  be  contracted  between 
her  and  a  Shiah  Mussulman 

These  Courts  have  frequently  to  bry 
cases  whore  women  claim  to  be  bhe 
wives  of  Mahomedans  and  where  bhe 
Courts  find  in  fact  that  they  are  in  fact 
nob  wives;  bub  we  have  nob  observed  any 
bendency  on  bhe  part  of  actual  wives  re- 
fraining from  putting  forward  their  claim 
to  that  status.  Ib  is  true  that  in  the 
firsb  place  Ma  Hla  Hbwe,  respondenb  1 
did  make  a  claim  to  be  bhe  widow  of  bhe 
deceased  and  applied  to  be  allowed  to 
sue  in  forma  pauperis,  but  her  application 
was  dismissed  for  wanb  of  prosecubion  and 
as  already  menbioned,  she  has  taken  no 
sbeps  ab  bhe  trial  of  the  presenb  case  to 
establish  her  status 

Annie,  bhe  obher  woman  concerned,  is 
admibbedly  her  niece  Ab  no  stage  since 
bhe  deceased's  deabh  has  she  pub  forward 
any  claim  bo  be  a  widow  of  the  deceased. 
Her  father  in  his  evidence  does  nob  claim 
for  her  a  higher  status  than  that  of  a. 
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mistress.  He  states  that  be  asked  the 
the  deceased  to  marry  his  daughter  but 
that  the  deceased,  who  had  a  number  of 
other  mistresses,  merely  asked  to  wait 

The  learned  advocate  for  respondent  4 
has  drawn  our  attention  to  a  form  of 
temporary  marriage  "  Muta  "  which  is 
lawful  among  Shiah  Mahomedans  and 
asked  us  to  presume  that  such  a  form  had 
taken  place  between  the  deceased  and 
these  two  women.  "  Muta  "  is  a  very 
vague  and  unsatisfactory  form  of  contract 
for  personal  relations;  but  even  here 
there  must  be  definite  time  during  which 
the  relationship  is  to  last  and  a,  definite 
sum  or, thing  specified  as  dower. 

There  is  no  evidence  nor  circumstances 
in  the  present  case  which  would  justify 
us  in  presuming  that  such  a  form  of  tem- 
porary marriage  had  been  arranged  bet- 
ween the  deceased  and  either  of  these 
women.  In  the  casa  upon  which  the 
learned  Judge  relies,  6  Appeal  Cases 
p.  364.  there  were  various  circumstances 
which  fully  justify  the  Courts  in  draw- 
ing the  presumption  of  marriage  In  the 
present  case,  so  far  as  we  can  see  there 
is  no  evidence  whatsoever  of  even  living 
together  as  husband  and  wife  On  the 
other  hand  there  is  direct  evidence  that 
no  such  status  in  fact  existed  and  we  see 
no  reason  to  reject  this  evidence. 

The  learned  advocate  for  the  appellant 
mentions  that  Annio  had  not  been  made 
a  party  to  the  original  suit  or  to  this 
appeal.  This  may  or  may  not  have  been 
unfortunate,  but  at  this  late  stage  of  the 
proceedings,  we  do  not  think  that  we 
would  be  justified  in  joining  her  now  She 
is  not  consequently  formally  bound  by 
the  result  of  this  appeal. 

For  the  reasons  already  given,  we 
allow  this  appeal,  and  declare  the  plain- 
tiff to  be  the  sole  heir  to  the  estate  of  the 
deceased  Mahomed  Ali  Khorasany 

In  the  cirumstances  of  the  case  we  do 
not  consider  that  any  order  as  to  costs  is 
necessary 

R  K  Appeal  aliened' 
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BUTLEDGE  C.  J  ,  BROWN  AND  CARR,  J  J. 

Commissioner  of  Income  Tax,  Burma — 
Referee 

v. 

R.  M .  P.  Chettyar  Firm — Assessee. 

Civil  Bef.  No  10    of  1928,  Decided  on 
3rd  January  1929. 


*  *  Income  Tax  Act   (1922),  S.    22   (4) 
Nolice  under,  can  be  itiued    even    after    re- 
turn U  made. 

Even  after  an  'asscssee  has  rnado  a  return  of 
his  income  under  S.  22  (2)  assessment  can  be 
made  under  8.  23  (4)  for  non-compliance  with 
the  terms  of  a  notice  under  S.  22  (4).  A.  I.  IL 
1928  Pat.  629  (F.B.).  A.I.R.  1926  Cal.  587  (S.B.); 
A.  I.  R.  1928  Atl.  283,  Full  106  /.  C.  193=4.  I. 
R.  1927  Pat.  390,  deemed  Overruled.; A.I.R.  1928 
Lah.  219,  not  Foil. 

Government  Advocate — for  the  Referee 
Foucar — for  the  Assesseo. 

Opinion  — This  is  a  reference  made 
by  the  Commissioner  of  Income-tax 
under  S  66,  Income-tax  Act  (11  of  1922) 
the  question  referred  being- 

"After  an  assessoe  has  mado  a  rotuin  of  hi» 
income  under  S.  2^  (2)  can  the  assessment  be 
made  under  S  23  (4)  of  tha  Act  for  non-com- 
pliance with  the  terms  of  a  notice  under  S.  2'2 
(4)?" 

The  essential  question  raised  in  the' 
argument  before  us  is  \\hctbor  a  notice 
under  S.  22  (4)  may  or  may  not  be  issued 
by  the  Income-tax  authority  after  the 
aseessee  has  made  a  return  of  his  income 
as  required  by  a  notice  under  S  22  (2). 

The  assessee's  contention  that  a  notice 
under  S.  22  (4)  can  be  issued  only  before  a 
return  has  been  made,  receives  some  sup- 
port from  the  case  of  Brijraj  Banglal  v. 
The  Commissioner  of  Inccme-tax  A  I.B. 
1927  Pat  390  and  that  of  Kushi  Bam 
Earam  Chand  v.  The  Commissioner  of 
Income-tax  A.I.R.  1328  Lah  219  neither 
of'which  appear  in  tho  authorized  reports. 
But  tho  first  of  these  decisions  has  been 
expressly  overruled  by  a  Full  Bench  of  five 
Judges  of  the  same  Court — the  High 
Court  of  Fatna  in  Earn  Kh  el  an  an  Ugan 
Lai  v.  Commissioner  of  Income-tax  (l) 
and  thesame  view  was  taken  by  the  two 
other  Judges  of  the  Court  who  referred 
the  question  to  the  Full  Bench.  Thus  seven 
Judges  of  that  Court  are  of  opinion  that 
the  decision  in  Bi  ij  Baj's  case  was  wrong. 
The  same  question  has  been  considered 
by  the  High  Court  of  Calcutta  In  the 
matter  of  Harmukhrai  Dulichand  (2)  and 
by  the  High  Court  of  Allahabad  In  the 
matter  of  Chandra  Sen  Jaini  (3)  and 
both  of  these  Courts  are  in  agreement 
with  the  decision  in  Bam  Ehelican's  case. 
That  being  BO  the  weight  of  authority  is 
very  strongly  against  the  contention  ad- 
vanced by  the  assessce.  The  question 
has  been  very  fully  discussed  in  the  judg- 
ments  quoted  and  we  agree  with  the 


(1)  A.  I.  E.  1928  Pat.  529=7  Tab.  852  (F.  B.J. 

(2)  A.  I.  R.  1928  Gal.  587  (9.  B.). 

(8)  A.  I.  B.  1928  A]].  283=60  All.'  689. 
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arguments  there  set  out  and  with  the  de- 
cision arrived  at.  We  consider  it  un- 
necessary, therefore,  to  enter  into  further 
discussion  of  the  questiou. 

We  answer  the  question  referred  in  the 
affirmative.  The  assessed  must  pay  the 
costs  of  this  reference,  'advocates  fee  five 

gold  mohurs. 

R  K  Reference  answered  in  affir- 

.  matii'e. 
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GARH  AND  MYA  Bu,   JJ. 
U  Tha  Maung  and  others — Appellants. 

v. 

U  Auny  Myat,  Gyaw  and  another — 
Respondents 

First  Appeals  No9  81  and  82  of  1928, 
Decided  on  9th  January  1929  from  Dist 
Judge  of  Fyapon 

(a)  Deed— Construction — Mortgage  or  sale 
— Sale-deed  an  outright  conveyance — Right 
of  redemption  expressly  refused — Simulta- 
neous agreement  to  reconvey  if  certain  am- 
ount paid  regularly  as  rent  for  five  years — 
Jn  default  of  any  payment  agreement  to  be 
void — The  two  documents  constituted  sale 
with  right  of  repurchase  and  not  mortgage. 

A  convoyed  certain  l.ind  to  ft  by  dood  of  sale 
which  was  in  its  torma  an  outright  convey- 
ance and  contained  a  cliuso  oxprosaly  re- 
nouncing any  right  of  redemption.  At  the 
hame  time  B  oxccutod  an  agreement  referring 
to  the  same  land,  that  if  A  would  annually 
pay  to  B  certain  sum  as  runt  he  may  repur- 
chase the  land  at  any  timo  wibhm  five  years 
by  paying  the  original  price.  Thoie  was  also 
au  express  provision  that  default  in  payment 
of  tho  rent  would  render  the  agreement  of  the 
les.ilo  void  : 

Ileld^.  that  on  the  terms  of  tho  deeds  the 
relation  of  debtor  and  creditor  did  not  exist. 
B  could  noL  have  sued  for  tho  recovery  of  his 
money.  The  two  deeds  purported  to  bo  an 
outright  convoyiinco  with  a  separate  agree- 
ment to  reconvey  on  certain  conditions,  and 
not  to  ba  a  mortgage.  [P  40  C  2J 

(b)  Evidence  Act,  S.  114 — Executants, 
men  of  experience— Strong  proof  is  neces- 
sary to  show  that  the  deed  was  signed  with- 
out being  read  over. 

An  ordinary  sane  poraou  would  hava  the 
final  terms  of  a  written  document  road  over 
before  accepting  the  dood  and,  therefore,  when 
the  executants  are  man  of  considerable  ox- 
ipnence  it  would  roquuo  very  strong  evidence* 
to  convince  a  Court  that  tho  deed  was  signed 
without  boing  read  over.  [P  40  C  1] 

Ba  Shin—lor  Appellants. 
Ba  Han — for  Respondents. 

Judgment. — These  are  appeals  from 
decisions  of  the  District  Court  of  Pyapon 
in  cross-suits,  which  were  hoard  and 


decided  together.  lu  suit  No,  44/26  fchr 
appellants  were  the  plaintiffs.  The) 
were  formerly  the  owners  of  some  444.95 
acres  of  paddy  land,  but  on  15th  August 
1925,  they  convoyed  this  to  the  defen- 
dants for  Rg  25,000  by  the  deed  of  sale 
Ex.  5,  which  was  in  its  terms  an  out- 
right convoyance  and  contained  a  clause 
expressly  renouncing  any  right  of  re- 
demption. At  the  same  timo,  the  defen- 
dants executed  the  agreement  Ex.  6 
This  deed  is  badly  drawn  and  is  lacking 
in  precision,  but  it  ia  common  ground 
that  it  refers  to  the  land  in  suit.  Ac- 
cording to  the  terms  of  this  agreement  if 
the  plaintiffs  annually  pay  to  tho  defen- 
dants 4,000  baskets  of  paddy  ag  rent, 
they  may  repurchase  the  land  ab  anytime 
within  five  years  by  paying  the  original 
price  of  Rs.  25,000  at  the  same  time  as 
tho  rent  of  4000  baskets  of  paddy. 
There  was  also  an  express  provision  that 
default  in  payment  of  the  rental  paddy 
should  render  the  agreement  to  resell 
void. 

Tho  appellants  in  their  suit  claimed 
that  these  two  documents  together  cre- 
ated a  mortgage  by  conditional  sale  and 
prayed  for  a  decree  for  redemption,  ad- 
ding an  alternative  prayer  that  if  it  were 
held  that  Lho  transaction  was  not  a 
mortgage  by  conditional  side  they  should 
be  given  a  decree  for  specific  perform- 
ance of  the  agreement. 

In  their  cross-suit,  tho  respondent 
claimed  a  declaration  of  their  ownership 
of  the  land  and  asked  for  a  decree  for  its 
possession  Both  suits  were  decided  in 
favour  of  Lhe  respondents. 

With  their  plaint,  the  appellants  filed 
certified  copies  of  Exs  5  and  6,  both  of 
which  were  registered  They  made  cer- 
tain allegations  that  tho  agreement  be- 
tween the  parties  differed  from  tho 
terms  of  the  document,  but  so  far  as 
thoir  first  plaint  goes  there  was  no  sug- 
gestion that  tho  terms  of  the  document 
differed  from  those  agreed  upon  at 
the  time  by  the  parties.  Nor  when  the 
defendants  on  their  written  statement  set 
out  the  terms  of  Ex.  6  with  considerably 
more  precision  than  in  the  deed  itself  was 
any  objection  taken.  It  was  only  after 
some  months  and  during  the  course  of 
argument  on  the  first  three  issues  that  tho 
plaintiff-appellants  filed  a  reply  to  the 
written  statement  and  asked  leave  to  file 
an  amended  plaiut.  Leave  was  granted 
and  a  new  plaint  filed  In  this  it  wa» 
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alleged  that  certain  terms  had  been  in- 
serted in  Ex.  6  which  had  not  been  ag- 
reed to  by  them.  The  .plaint  itself  did 
not  expressly  allege  fraud,  but  this  al- 
legation hud  been  made  in  reply  to  the 
written  statement. 

An  additional  issue  was  then  framed 
namely  : 

"  Did  the  plaintiffs  know  tho  contents  of  the 
registered  agreement  at  the  time  it  was  ex- 
ecuted. " 

This  was  recorded  in  the  diary  under 
date  17th  May  1927,  and  not  at  the 
usual  place  in  the  record  It  is,  how- 
ever, set  out  in  the  judgment. 

This  issue  is  quite  sufficient  to  raise 
the  question  of  fraud,  and  the  conten- 
tion in  para  1  of  the  memorandum  of  ap- 
peal that  the  District  Court  erred  in 
not  framing  an  issue  on  the  question  of 
fraud  is  without  substance. 

We  think  that  this  issue  should  first 
be  decided.  The  District  Judge's  finding 
was  that  the  plaintiff  did  not  know  the 
terms  of  Ex  6  when  it  was  executed 
With  that  finding  we  agree  The  bur- 
den of  proving  fraud  was  on  the  plain- 
tin's,  and  that  burden  was  considerably 
-increased  by  the  fact  that  in  their  origi- 
nal plaint  filed  when  they  must  have 
been  fully  aware  of  the  terms  of  the 
document  they  made  no  suggestion  that 
these  terms  were  not  those  to  which 
they  agreed  The  circumstances  dis- 
tinctly suggest  that  this  allegation  of 
fraud  was  only  made  in  order  to  intro- 
duce evidence  contradicting  tho  terms 
of  the  -document  itself,  when  it  seemed 
likely  during  the  argument  of  issue  2, 
that  otherwise  such  evidence  would  be 
rejected  as  inadmissible  (Their  Lord- 
ships then  discussed  evidence  and  pro- 
ceeded) The  real  point  of  the  evidence 
for  the  plaintitf s  on  this  subject  is  that 
the  agreement  was  not  read  over  to  the 
pirbies  before  being  signed  On  the 
other  hand  there  is  a  considerable  amount 
of  evidence  to  the  effect  that  it  wag  read 
over  There  are  of  course  other  dis- 
crepancies on  both  sides  but  we  do  not 
.think  it  necessary  to  go  into  them  in 
Idetail.  The  parties  are  not  children 
but  men  of  considerable  experience  and 
it  would  require  very  much  stronger 
[evidence  than  any  that  has  been  given 
to  convince  us  that  this  agreement  was 
signed  without  being  read  over,  when 
the  sale-deed  was  read,  and  there  had 
been  considerable  *  difference  of  opinion 


before  agreement  was  reached  as  to  the 
terms  of  the  agreement  for  repur- 
hase  In  such  circumstances  any  ordi- 
nary sane  person  would  have  the  final 
terms,  as  written  down  read  over 
before  accepting  the  deed.  And  all  the 
circumstances  suggest  that  the  plain- 
titf a  were  fully  aware  of  the  terms  so- 
written  We  find  therefore  that  no 
fraud  has  been  proved  It  follows  that 
no  extraneous  evidence  as  to  the  terms 
can  be  admitted  and  that  the  parties  are 
bound  by  the  terms  as  contained  in  the 
two  documents. 

Tho  .next  question  is  whether  these 
two  documents  together  created  a  mort- 
gage by  conditional  sale  We  are  clearly 
of  opinion  that  they  did  not  It  is  ob- 
vious that  on  their  terms  the  rela- 
tion cf  creditor  and  debtor  did  not  exist. 
The  defendant  could  not  have  sued  forr 


the  recovery   of    his  money      The   two 
deeds,  are  in   our-opmion,   merely    what: 
they  purport  to  be  that    is,    an   outright' 
conveyance    with    a    separate   agreement) 
to  reconvey  on  certain   conditions      Thej 
prayer  for  redemption    cannot    therefore) 
be  accepted      And   to    succeed    on    theirj 
prayer   for   specific    performance,    it    is 
necessary  for  the  plaintiffs  to  show    that 
the  agreement    to    reconvey   is    still    in 
force.     And  to  do  that    they    must    show 
that  they  have  carried  out  the  conditions 
laid  down  in  the  agreement  itself      (The 
judgment    then   discussed    evidence  and 
proceeded)    A  considerable  amount  of  evi- 
dence   was    led  to  show  that  the  land  in 
suit  was  worth  very  much  more  than  the 
amount  of  the  purchase  price.    We  do  not 
consider  this  evidence  of  any  importance 
in  the  case     Admittedly  there  was  consi- 
deration   for    the    transaction   and   this 
evidence    could    only     be     relevant     to 
show  that  the  transaction    between    the 
parties    was    something    different   from 
that  set  out     in    the    deeds    themselves,. 
Since  the  plaintiffs  cannot  be  allowed   to 
show 'this,    all    this    evidence    becomes 
irrelevant  whatever   view    we  might    be 
inclined  to  take  it 

We  dismiss  both    these    appeals  with 
costs 

B  K.  Appeals  dismissed. 
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Full  Bench 

PRATT,  OFFG.  C.  J*,,  AND  CARR,  GUN- 
LIFFB,  ORMISTON  AND  DARWOOD,  JJ. 

P.  K.  P.  V.  E.  Chidambaram  Chettyar 
and  another — Applicants. 

v. 

N.  A.  Chettyar1' Firm— Kespondenbs, 
qivil  Ref.    No.    6  of  1928,    Decided   on 
27th  August  1928,  from  Civil   Misc.    Ap- 
peal No.  183  of  1927. 

(a)     Practice— Precedents— Stare  deciiii. 

The  principle  of  ataro  deoisis  haa  far  less 
applicability  to  the  law  of  procedure  than  to 
that  of  substantive  law.  [P  43  G  2] 

*  #  (b)  Letters  Patent  (Rangoon),  Cl.  13— 
Finding  having  effect  of  allowing  suit  to 
proceed  is  not  a  judgment  within  Cl.  13  : 
Bang.  Civil  App.  No.  153  of  1924  ;  Rang.  Civ. 
Misc.  No.  82  0/1925  and  A.  I.  R.  1928  Rancj. 
20,  Overruled. 

If  the  effect  of  an  adjudication  "is  to  pub  an 
end  to  tha  suit  or  proceeding  so  far  as  the 
Court  before  which  the  suit  or  proceeding  is 
pending  is  concerned,  or  if  its  effect,  if  it  is 
not  complied  with,  is  to  put  an  end  to  the  suit 
or  proceeding  the  adjudication  is  a  judgment, 
otherwise  not.  "  [P  43  C  1] 

The  finding  that  the  parties  intended  to 
treat  a  document  on  which  the  suit  was  filed 
as  an  inland  and  not  as  a  foreign  instrument, 
which  hud  the  effect  of  allowing  the  suit  to 
proceed,  does  not  amount  to  a  judgment  with- 
in the  meaning  of  Art.  13  .  Rang.  Civ.  F.  A. 
153  of  1924  ;  Rang.  Civil  Mite.  No.  82  of 
1925  asd  A.  I.  R.  1928  Rang.  20,  Overruled; 
35  Mad.  1;  A.  I.  R.  1925  Rang.  43  and  A.  I.  R. 
1922  Lah.  380,  ltd.  on.  (Case  Law  discussed.) 

[P  42  G  2J 

Hay — for  Applicant. 
Young — for  Respondents. 
Order  of  Reference  (Pratt  Offg  C. 
J.  and  Cunhf/e,  J.) — Plaintiff  sued  on 
a  hundi.  Objections  were  raised  that 
the  hundi  was  improperly  stamped  and 
could  not  be  sued  upon  and  that  there 
was  no  cause  of  action  against  defendant 
3.  The  learned  Judge  ou  the  original  side 
discussed  the  points  raised  at  some  length 
and  recorded  findings  that  the  intention 
was  to  treat  the  document  as  au  inland  in- 
strument, and  that  there  was  therefore  no 
force  in  the  arguments  about  its  being 
improperly  stamped,  which  were  based 
on  its  being  a  foreign  instrument.  The 
Court  also  found  that  the  question  of  the 
liability  of  defendant  3  could  not  be  de- 
cided till  a  later  stage  of  the  case.  An 
appeal  was  filed  and  on  the  case  coming 
on  for  hearing  the  preliminary  objection 
was  taken  that  the  order  under  appeal 
does  not  constitute  a  judgment  within 
1929  R/6 


the  meaning  of  Art.  13,  Letters  Patent. 
The  principles  on  which  the  question  of 
what  constitutes  a  judgment  under  Gl.  13 
should  be  determined,  were  discussed, 
'and  clearly  laid  down  by  Robinson,  C.  J., 
in  Yeo  Eng  By  an  v.  Beng  Seng  &  Co.  (1) 
in  the  following  words  : 

"I  agree  that  a  decision  which  affects  tha 
merits  of  the  question  bstween  the  parties  by 
determining  some  righLor  liability  may  right- 
ly be  held  to  be  a  "judgment,"  and  I  think 
that  an  order  which  merely  paves  the  way  for 
the  determination  of  the  question  between  the 
parties  cannot  bo  considered  to  ba  a  "judg- 
ment", nor  can  a  more  formal  ordor  merely 
regulating  tho  procedure  in  tho  suit  or  one 
which  is  nothing  more  fhan  a  step  towards 
obtaining  a  final  adjudication.  Adopting  the 
principle  hare  laid  down  it  IB  difficult  to  boa 
how  the  finding  now  under  appaal  can  be  held 
to  bo  a  "judgment. " 

The  first  part  of  the  finding  that  the 
document  in  dispute  is  an  inland  instru- 
ment and  that  there  is  no  force  in  the 
contention  that  it  is  inadequately  or  im- 
properly stamped  practically  amounts  to 
a  finding  that  the  suit  is  maintainable 
and  paves  the  way  for  the  determination 
of  the  main  question  between  the  parties. 

if  eventually  the  suit  is  decided 
against  defendants  they  will  have  the 
right  to  challenge  this  finding  on  appeal. 

The  intention  of  Art.  13  was  to  allow 
an  appeal  in  certain  cases  not  allowed  by 
the  Civil  Procedure  Codo,  where  the 
rights  of  the  parties  had  been  deter- 
mined, and  the  absence  of  a  right  of  ap- 
peal might  cause  an  injustice.  The  posi- 
tion is  well  put  by  White,  C  J.,  in  Tul- 
jaram  Row  v.  M  K.  R.  Alagappa  Chet- 
tiar  (2)  : 

"The  test  seems  to  me  to  be  not  what  is  the 
form  of  the  adjudication  but  -what  its  effect  is 
on  tho  suit  or  proceeding  in  which  it  is  made. 
If  its  effect,  whatever  its  form  may  ba,  and 
whatever  may  be  the  nature  of  the  application 
on  which  it  is  made,  is  to  put  an  end  to  tha 
suit  or  proceeding  so  far  as  tho  Court  bafore 
which  the  suit  or  proceeding  is  pending  is  con- 
cerned, or  if  its  effect,  if  it  is  not  complied 
with,  is  to  put  an  end  to  the  suit  or  proceeding, 
I  think  tho  adjudication  is  a  judgment  within 
the  meaning  of  the  clause.'1 

This  view  would  rule  out  the  present 
judgment.  A  broader  view  has  been  taken 
in  the  Calcutta  cases  of  Budhu  Lai  T. 
ChattuGope(3)  and  the  well-known  case  of 
The  Justices  of  the  Peace  for  Calcutta  v. 
The  Oriental  Gas  Co.  (4),  and  we  are  in- 

"(1)  A.I.R.  l925~Bang.  43=TRang.  469~ 

(2)  [1910]  35  Mad.  l(7)=2l  M.L.J.  1=8  I.C. 
340=(1910)  M.W.N.  697  (F.B.). 

(3)  [1916]  44  Gal.  804=25  O.L.J.  193=39  I.C. 
465=21  O.W.N.  269.' 

(4)  [1872] -8  Ben.  L.B.  438  =  17  W.B.  364, 


42  Rangoon   CHIDAMBARAM  v.  N.  A.  CHETTYAR  FIRM  (FB)  (Ormiston,  J.)    1929 


clined  to  think  too  broad.  We  prefer 
Garth,  C.  J.'s  dictum  in  Ebrahim  v. 
Fuckhrunmssa  Begum  (5)  that  the  word 
1  'judgment"  means  a  judgment  or  decree, 
which  decides  the  case  one  way  or  other 
in  its  entirety,  and  that  it  does  not  mean 
a  decision  or  order  of  an  interlocutory 
character  which  merely  decides  some 
isolated  point  not  affecting  the  merits  or 
result  of  the  entire  suit. 

It  is  obviously  undesirable  that  as 
soon  as  a  preliminary  point  of  law  is  de- 
cided against  defendants  they  should  have 
a  right  to  appeal  and  hold  up  the  trial  of 
the  suit  indefinitely.  It  is  easy  to  con- 
ceive a  casu  with  many  legal  points, 
which  would  lend  itself  to  a  number  of 
preliminary  appeals,  and  consequently 
continual  postponements  and  delays,  if 
appeals  were  allowed  from  every  separate 
rinding  on  preliminary  issues 

It  would  be  most  objectionable  to  have 
a  case  tried  and  appealed  piecemeal  in 
this  manner.  It  should  be  observed  that 
so  far  as  the  latter  part  of  the  Judge's 
order,  in  which  he  declines  to  give  a  deci- 
sion on  the  liability  of  defendant  3  with- 
out further  materials,  is  concerned,  it  is 
obviously  not  a  judgment  even  by  Cal- 
cutta standards. 

The  ruling  of  the  Bench  in  the  recent 
case  of  Tar  Mahomed  v.  Zulaikha  Eai  (6) 
that  an  appeal  lies  under  the  Letters  Pa- 
tent against  the  finding  of  the  High 
Court  that  it  has  jurisdiction  to  hear  and 
decide  a  suit,  appears,  however,  undoub- 
tedly to  be  support  for  the  view  that  the 
present  finding  that  the  suit  is  maintain- 
able (at  least  that  is  the  real  effect  of  the 
finding)  is  a  'judgment'  within  the  mean- 
ing of  Art-  13 

It  is  true  that  the  findings  are  not 
identical  and  each  case  must  be  consi- 
dered on  its  own  merits,  but  under  the 
circumstances  we  are  of  opinion  that  the 
point  should  be  decided  before  a  Full 
Bench. 

We  accordingly  refer  for  the  decision  of 
a  Full  Bench  the. question  whether  the 
finding  that  the  parties  intended  to  treat 
the  document  on  which  the  suit  was  filed 
as  an  inland  and  not  a  foreign  instru- 
ment, and  that  the  defendants  in  conse- 
quence cannot  now  rely  upon  any  defects 
based  upon  its  being  a  foreign  instru- 
ment, a  finding  which  had  the  effect  of 
allowing  the  suit  to  proceed,  amounts  to 

(5)  [1879]  4  Gal.  531=3  O.L.R.  3lT 

(6)  A  I.R,  1928  Rang.  20=9  Rang.  782. 


a  judgment  within  the  meaning  of  Art.  13, 
Letters  Patent. 

Opinion 

Ormiston,  J.— The  question  referred 
for  decision  is  : 

Whether  the  finding  that  the  parties  in- 
tended to  treat  the  document  on  which  the 
suit  was  filed  as  an  inland  and  not  as  a 
foreign  instrument,  and  that  the  defendants 
in  consequence  cannot  now  rely  upon  any  de- 
fects based  upon  ita  baing  a  foreign  instru- 
ment, a  finding  which  hatf  the  effect  of  allow- 
ing the  suit  to  proceed,  amounts  to  a  judgrmnt 
within  the  maaning  of  Art.  13,  Litters 
Pfttant." 

This  involves  the  question  of  what    is 
the  meaning  of  the  word   "judgment"   as 
used  in  Cl.  13      The  reference   arises  out 
of  an  appeal  from  a  Judge  of  the   original 
side   exercising   ordinary   original    juris- 
diction.    The   clause  (which,    it  may    be 
stated,    is   placed    under  the  heading   of 
"Civil  Jurisdiction  of  the  High    Court1) 
so  far  as  material,   permits  an  appeal    to 
the  High  Court  from  the  judgment  of  one 
Judge    of   the   High   Court.     With    this 
article  may    be   compared  Cls  37  and  38 
(placed  under  the  heading  of   "Appeals  to 
the     Privy    Council")      Cl     37,    so    far 
as  material,    permits  an    appeal    to    the 
Privy  Council    from  any  final    judgment, 
decree  or  order  of  the  High    Court  made 
on  appeal  and    from  any  final    judgment, 
decree  or  order  made   in  the  exeroise   of 
original  "jurisdiction  from   which  an  ap- 
peal does  not  lie  to  the  High  Court  under 
Cl.  13.     The  Letters    Patent   apparently 
contemplate  a  Bench  of    two   Judges  sit- 
ting on    the    original  side     Cl.  38  gives 
jurisdiction    to  the    High  Court   on    the 
application  of    any  party  who    considers 
himself  aggrieved  by  any  preliminary    or 
interlocutory   judgment,  decree    or  order 
of  the  High  Court  "  in  any  such  proceed- 
ing as  aforesaid"  to    grant  permission  to 
such  party    to  appeal    against  the  same 
to  the    Privy  Council.     The    words  "  in 
any  such   proceeding  as  aforesaid"  must, 
I  think,  refer    to  the  proceedings   speci- 
fied in  01.  37. 

It  may  be  suggested  that,  inasmuch  as 
the  expression  used  in  Cl.  38  is  "  preli- 
minary or  interlocutory  judgment,  decree 
or  order"  whereas  in  Cl  13  the  word 
"  judgment"  is'  used,  His  Majesty  in 
Cl.  13  must  have  intended  to  have  al- 
lowed an  appeal  to  the  High  Court  only 
from  a  final  judgment.  I  am  of  the  opi- 
nion that  this  is  not  the  case,  and  that 
Cl.  38  must  be  read  in  connexion  with 
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01.  37,  the  expression  "  preliminary  or 
interlocutory  judgment,  decree  or  order" 
being  used  in  contradistinction  to  the 
expression  "  final  judgment,  decree  or 
order"  employed  in  01.  37.  The  Letters 
Patent  themselves,  treated  as  a  whole, 
therefore,  give  little  assistance  in  con- 
struing the  word "  judgment"  as  used 
in  01.  13. 

It  is  apparent  from  the  exceptions 
mslJe  by  01.  13  to  the  general  right  of 
appeal  thereby  conferred,  that  the  word 
"  judgment"  is  intended  to  cover  an  order 
as  well  as  a  decree  Three  criteria  have 
been  suggested  as  means  for  determining 
whether  or  not  an  order  is  appealable 
within  the  meaning  of  the  Article  The 
first  is  that  adopted  by  the  Madras  High 
Oourt  in  1868,  whore  a  judgment  is 
stated  to  hive  the  meaning  of 

"any  decision  or  determination  affecting 
;hc  rights  or  the  interest  of  any  suitor  or 
ipplicant." 

The  second  is  that  adopted  by  the 
Calcutta  High  Court  in  1872,  and  which 
bag  on  very  many  occasions  been  des- 
cribed as  classical  According  to  this 
view,  "judgment"  means 

a  decision  which  affects  ths  monts  of  tha 
]uostion  batweeu  tha  parties  by  determining 
some  right  or  liability" 

and  it  is  immaterial  whether  it  is 
final,  or  merely  preliminary  or  interlocu- 
bjry.  Ib  is  this  view  which  Mr.  Hay 
presses  on  us  The  third  criterion,  which 
is  that  suggested  by  Mr.  Young,  and 
which  may  be  described  in  contradistinc- 
tion to  Lho  others  a«a  the  modern  view, 
being  that  laid  down  by  the  Chief  Jus- 
tice of  the  Madras  High  Court  in  1910? 
ELnd  adopted  by  the  late  Chief  Justice  of 
this  Court  in  1924  According  to  this 
view,  the  test  is  whether  or  not  the 
affect  of  the  adjudication 

"  is  to  put  an  end  bo  the  suit  or  proceeding 
10  far  as  the  Court  before  which  the  suit  or 
proceeding  is  pending  is  concarnod,  or  if  its 
affect,  if  it  is  not  complied  with,  is  to  put  an 
and  to  the  suit  or  proceading"; 

if  it  has  this  effect  the  adjudication 
is  a  judgment  ;  otherwise  not. 

As  is  pointed  out  in  the  order  of  refe- 
rence, it  is  undersirable  that,  as  soon  as 
a  preliminary  point  of  law  is  decided 
against  a  defendant,  he  should  be  at 
liberty  to  appeal  and  to  hold  up  a  case 
indefinitely,  and  in  a  suit  with  many 
legal  points  there  might  be  many  preli- 
minary appeals.  Against  this  view  it  is 
urged  that  the  necessity  of  paying  heavy 
Court-fees  might  act  as  a  deterrent,  al- 


though there  would  be  no  such  necessity 
in  High  Courts  to  which  the  Court-fees 
Act  is  not  applicable.  It  is  further  urged 
that  the  mere  fact  that  an  appeal  is  filed 
would  not  of  itself  prevent  the  Judge  on 
the  original  side  from  going  on  with  the 
oise,  although  the  tendency  wuuld  un- 
doubtedly be  for  him  to  postpone  tho 
hearing  and  thus  save  himself,  possibly, 
a  large  amount  of  useless  labour  in  tak- 
ing evidence  and  delivering  a  judgment 
on  the  facts  which  might  be  rendered 
nugatory  by  the  success  of  the  appeal  on 
the  legal  points.  Such  a  system  of  pre- 
liminary appeals  on  law  might  indeed 
have  its  conveniences  if  it  were  practic- 
able, as  it  seems  to  be  in  England,  to 
obtain  a  decision  of  the  appellate  side 
within  a  few  days  of  the  delivery  of  the 
order  on  the  original  side.  There  can  be 
no  question,  however,  to  my  mind,  bub 
that  the  balance  of  convenience  prepon- 
derates in  favour  of  a  narrower  construc- 
tion. While  the  inconvenience  to  which 
a  particular  construction  of  the  word 
"  judgment"  may  lead  is  no  reason  for 
not  adopting  it,  if  on  its  plain  meaning 
it  must  bo  so  construe  1,  yet  if  tho  inter- 
pretation is  doubtful,  the  circumstance 
is  to  be  taken  into  account,  for  it  is  a 
legitimate  assumption  that  His  Majesty 
must  be  taken  to  have  meant  that  tho 
operation  of  the  Letters  Patent  should 
tend  to  convenie:iC9  rather  th-an  to  in- 
convenience. 

A  largo  number  of  authorities  of  this 
and  other  High  Courts  have  been  citei 
to  us,  and  these  authorities  I  propose,  as 
briefly  as  possible  to  review,  taking  them 
Court  by  Court  and  in  chronological 
order  The  oirlior  view  of  the  Madras 
High  Court  has  not  found  favour  and  tho 
view  which  to  a  large  extent,  to  outward 
appearance,  holds  the  field  is  that  en- 
unciated by  the  Calcutta  High  Court  in 
1872  It  may  bo  urged  that  it  is  un- 
desirable to  disturb  a  long  current  of 
judicial  authority,  but  in  my  opinion, 
the  principle  of  stare  decisis  has  far 
less  applicability  to  tho  law  of  pro- 
cedure than  to  that  of  substantive 
law,  and  I  think,  wlion  tho  autho- 
rities are  examined,  they  will  be  founl 
to  be  far  less  unanimously  in  favour  of 
the  principle  contended  for  by  Mr.  Hay 
than,  at  the  outset,  wo  were  led  to 
suppose. 

The  decision  to  which  I  have  just  re- 
ferred is  that  of  The  Justices  of  the 
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Peace  for  Calcutta  v.  The  Oriental  Gas 
Co.  Ltd.  (4).  At  p.  452  of  the  Report, 
Couch,  C.  J.,  ia  delivering  the  judgment 
of  the  Court  on  a  preliminary  objection 
that  no  appeal  lay  under  Cl.  15  of  the 
Letters  Patent  of  1865  (corresponding  to 
Cl  13,  Rangoon  letters  Patent)  gave  a 
definition  of  a  judgment  which  has  been 
very  frequently  repeated.  The  definition 
is  as  follows  : 


11  We  think  that  "  judgment  "  in  Cl.  15 
means  a  decision  which  affects  the  merits  of 
the  question  between  the  parties  by  determin- 
ing some  right  or  liability.  It  may  bo  either 
final,  or  preliminary  or  interlocutory,  the 
difference  between  them  being  that  a  final 
judgment  determines  the  whole  cause  or  suit 
and  a  preliminary  or  interlocutory  judgment 
determines  only  a  part  of  it,  leaving  other 
matters  to  ba  determined.  Both  claaaoa  ara 
provided  for  in  Cla.  39  and  40  (corresponding 
to  Cls  37  and  38,  Rangoon  Letters  Patent)  of 
the  Charter.  An  order,  such  as  that  before  us, 
which  only  authorizes  a  proceeding  to  be 
taken  for  the  determination  of  the  question 
betwoon  the  parties,  cannot  bo  considered  a 
judgment." 

Tho  order  which  was  before  the  Court 
was  an  order  refusing  to  issue  a  writ  of 
mandamus  to  the  Justices.  It  was 
pointed  out  that  a  mandamus  if  issued 
would  nob  be  peremptory,  but  merely  to 
do  certain  things,  or  to  sho\v  cause  to  the 
contrary  ,  so  that  the  order  of  the  Judge 
does  not  determine  any  question  what- 
ever between  the  parties  :  it  only  ini- 
tiates the  proceedings  by  which  the  lia- 
bility of  the  Justices  to  make  compen- 
sation will  be  ascertained 'and  determined. 
Consequently,  the  order  is  not  a  judg- 
ment. The  interpretation  of  "judgment" 
by  the  High  Court  of  Madras  in  1868  is 
referred  to  only  to  be  disapproved  as 
being  too  wide.  It  would,  the  learned 
Chief  Justice  remarked,  put  it  in  the 
power  of  a  vexatious  litigant  to  appeal 
against  all  discretionary  orders  which 
the  Judge  of  original  jurisdiction  may 
make  in  the  course  of  the  suit,  with  no 
result,  as  such  orders  would  have  to  be, 
as  a  matter  of  course,  confirmed  ;  and, 
further,  it  would  give  a  far  more  exten- 
sive right  of  appeal  against  the  orders  of 
the  Judge  of  the  original  side  of  the 
High  Court  than  exists  against  the  orders 
of  a  Judge  of  original  jurisdiction  in  the 
mofussil  ,  which  he  did  not  think  it  at 
all  probable  that  Her  Majesty  intended. 
Then  comes  the  passage  which  I  have 
quoted  at  length.  He  then  proceeds  to 
deal  with  the  contention  that  the  Cal- 
cutta High  Court  had  "already  put  a 


wider  construction  on  Cl.  15  by  enter- 
taining appeals  in  cases  where  the  plaint 
had  been  rejected  as  insufficient,  or  as 
showing  that  the  claim  is  barred  by 
limitation,  and  also  in  cases  where  orders 
had  been  made  in  execution.  These  in 
his  opinion  were  within  his  definition, 
and  he  went  on  to  say  : 

11  There  is  an  obvious  difference  between  an 
order  for  the  admission  of  a  plaint  and  an 
order  for  its  rejection.  Tho  former  determines 
nothing,  but  is  merely  the  first  step  towards 
putting  the  case  in  a  shape  for  determination. 
The  latter  determines  finally  so  far  as  the 
Court  which  makes  the  order  is  concerned  that 
the  suit,  as  brought,  will  not  lie.  Tho  deci- 
sion, therefore,  is  a  judgment  in  the  proper 
sense  of  the  term." 

This  passage  enshrines  the  third  cri- 
terion which  I  have  mentioned  above, 
and  which  was  amply  sufficient  for  the 
determination  of  the  point  at  issue  in 
the  case  and  which  was,  I  think,  the 
criterion  according  to  which  the  Court 
did  decide  it.  "Unfortunately,  in  some 
subsequent  decisions  this  has  been  over- 
looked and  stress  has  been  laid  on  the 
dictum  that  the  test  is  that  the  decision 
must  be  one 

11  which  affects  the  merits  of  the  question  ba- 
tween  the  parties  by  determining  some  right 
or  liability," 

This  definition,  if  stress  be  laid  on  the 
words  "  some  right  or  liability,"  is  un- 
necessarily wide  ;  if  all  the  qualifica- 
tions are  taken  into  account,  it  may  be 
too  narrow,  as  excluding  orders  which, 
although  they  relate  to  procedure,  may 
have  the  effect  of  finally  deciding  the 
question  in  issue  so  far  as  the  Court 
passing  them  is  concerned 

In  Hubbeeb  v.  Joosub  (7),  it  was  held 
that  an  appeal  lies  from  an  order  grant- 
ing leave  to  the  plaintiff  to  institute  a 
suit  under  Cl.  12,  Calcutta  Letters  Pat- 
ent Referring  to  the  Madras  decision 
of  1868,  the  sarqe  learned  Chief  Justice 
said  that  he  agreed  with  the  conclusion 
that  the  order  was  appealable,  because  it 
was  not  a  mere  formal  order  or  an  order 
merely  regulating  the  procedure  in  the 
suit,  but  had  the  effect  of  giving  a  juris- 
diction to  the  Court  which  it  otherwise 
woul'd  not  have,  and  that  it  did  "  deter- 
mine some  right  "  between  the  parties, 
namely  the  right  to  sue  in  a  particular 
Court  and  to  compel  the  defendants  who 
are  not  within  its  jurisdiction  to  come  in 
and  defend  the  suit  on  pain  of  having  an 
ex-parte  decree  passed  against  them. 

(7)   [1874]  13  B,  L,  R,  103 
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This  is  an  obvious  reference  to  his  own 
previous  definition,  but  he  appears  to 
have  ignored  the  qualifications  of  it 
which  he  himself  had  made.  From  the 
point  of  view  of  "  merits,"  anything  less 
meritorious  than  the  question  whether  a 
litigant  shall  be  allowed  to  bring  his 
suit  in  one  Court  rather  than  in  another 
it  is  difficult  to  conceive,  for  in  theory 
His  Majesty  extends  equal  justice  to  all 
hfs  subjects  in  all  his  Courts. 

Ebrahim  v  Fuckhrunissa  Begum  (5) 
is  a  case  which  has  a  close  resemblance 
to  that  now  under  reference  On  the 
settlement  of  issues  the  Judge  held  that 
a  certain  hibbanamah  was  invalid,  but 
raised  two  issues  as  to  a  will.  The  effect 
of  the  decision  was  to  allow  the  suit  to 
proceed  Garth,  C  J.,  took  the  preli- 
minary point  that  an  appeal  did  not  lie, 
the  suit  not  having  been  dismissed  The 
matter  was  argued  and  it  was  held  by  the 
learned  Chief  Justice  (Markby,  J.,  not 
dissenting),  that  the  decision  of  the  ori- 
ginal side  was  not  a  "judgment"  and  that 
the  appeal  did  not  lie  He  held  that  the 
word  "judgment"  means  a  judgment  or 
decree  which  decides  the  case  one  way  or 
the  other  in  its  entirety,  and  that  it  does 
not  moan  a  decision  or  order  of  an  inter- 
locutory nature,  which  merely  decides 
some  isolated  point,  "not  affecting  the 
merits  or  result  of  the  whole  suit  "  He 
appears  to  have  regarded  "merits"  as 
synonymous  with  "results  of  the  whole 
suit."  He  distinguished  the  oases  of  the 
rejection  of  a  plaint  or  the  admission  of  a 
suit  as  determining  whether  the  plaintiff 
has  or  has  not  a  right  to  sue  at  all  in  the 
particular  case,  and  went  on  to  point  out 
the  possibility,  if  such  appeals  lay,  of 
having  three  or  four  appeals  all  pending 
in  one  cause  at  the  same  time,  and  all 
proceeding  contemporaneously  with  the 
trial  of  the  suit  in  the  Court  below. 


In  Mt.  Brij  Coomaree  v- 
das*  (8)  it  was  held  that  an  order  refu- 
sing to  stay  the  issue  of  probate  and  the 
discharge  of  the  receiver  appointed  in  a 
probate  action  ia  a  "judgment"  within 
the  meaning  of  Cl.  15.  By  the  judgment  in 
the  action  probate  had  been  ordered  to  issue 
to  the  respondent  and  the  receiver  ordered 
to  be  discharged  The  appellant,  being 
about  to  appeal,  asked  for  a  stay  which 
the  Judge  refused.  On  appeal,  Maclean, 
C.  J.,  referred  to  Sir  Richard  Couch's 
definition,  which  he  said  was  becoming 
(8)  [1901]  5~C.  W.  N.  781. 


classical,  and  stated  that  he  concurred  in 
it,  but  that  it  was  not  exhaustive,  He 
said  that  as  the  result  of  the  appeal  from 
the  decree  in  the  action,  a  new  and  im- 
portant question  had  arisen,  whether 
under  the  circumstances  the  respondent 
ought  to  be  given  control  of  a  large  estate, 
which,  if  answered  in  the  affirmative, 
might  have  the  possible  effect  of  render- 
ing the  appeal  from  the  decree  entirely 
infrucfcuous  I  think  that,  in  referring  to 
Sir  Richard  Couch's  definition,  he  had  in 
mind  its  qualifications,  and  was  of  the  opi- 
nion that  the  order  appealed  from  might 
for  all  practical  purposes  finally  deter- 
mine the  rights  of  the  parties  to  the 
estate,  for  the  reason  that  when  the  ap- 
peal from  the  decree  came  to  be  decided, 
thoro  might  bo  no  estate  left.  Ho  thought 
his  decision  was  consistent  with  the  ob- 
servations of  their  Lordships  of  the  Privy 
Council  in  Hurnsh  Chunder  Chowdhry 
v.  Kahsundan  Debt  (9),  when  dealing 
with  the-interprefcafcion  of  the  word  "judg- 
ment" nijCl.  15,  that  "Mr  Ponfcifex,  J.f  had 
in  fact,"  exercised  a  judicial  discretion 
and  had  come  to  a  decision  of  groat  impor- 
tance which  if  it  remained,  would  entirely 
concludo  any  right  of  Kalisundan  to  an 
execution  of  this  suit  His  view,  there- 
fore, was  that  the  best  to  be  applied  is 
whether  tho  order  is  conclusive  of  tho 
rights  of  the  parties  to  the  suit.  Whether 
he  correctly  applied  the  test  is  another 
matter. 

In  Budhu  Lai  v.  Chattu  Gope  (3), 
sanction  to  prosecute  trie  plaintiff  in  a 
suit  in  the  Presidency  Small  Cause  Court 
was  refused  by  a  Judge  of  that  Court 
The  defendant  applied  to  the  original 
side  of  the  High  Court  for  a  reversal  of 
the  order  and  obtained  an  order  of  re- 
mand to  the  Small  Cause  Court  Judge 
It  was  held  on  appeal  that  the  order  of 
remand  was  a  "judgment  "  The  learned 
Judges  appear  to  have  adopted  the  defi- 
nition of  Sir  Richard  Couch  without  its 
qualification  Tho  decision  of  Sir 
Richard  Girth  was  applied  in  a  some- 
what technical  manner,  the  learned  Chief 
Justice  holding  that  the  decision  of  the 
question  as  to  whether  the  statements 
were  made  in  a  judicial  proceeding  was 
one  which  affected  the  merits  or  result  of 
"the  entire  matter,"  for  if  it  had  been  de- 
cided one  way,  viz  ,  in  favour  of  the  ap- 
plicants' contention  it  would  have  put  an 
^B2r9"Caf.~482=10"l-'~A1  4=12  C.  L,  B. 
1=4  Sar.  407  (P  C.). 
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Letters  Patent,  but  it  has  'not  found 
favour. 

The  next  case  to  which  I  will  refer  is 
Tuljaram  Row  v.  Alagappa  Chettiar  (2). 
The  Full  Bench,  after  an  exhaustive  re- 
view of  the  authorities,  held  that  an 
order  of  a  single  Judge  on  the  original 
side  refusing  to  frame  an  issue  asked  for 
by  one  of  the  parties  is  not  a  judgment 
within  Cl  15  De  Souza  v  Coles  (12) 
was  commented  on  the  wide  interpreta- 
tion of  the  expression  "judgment"  being 
disapproved,  the  decision  of  Garth,  C  J-, 
in  Ebrahim  v  Fuokhrunissa  Begum  (5) 
was  approved,  ani  no  less  than  four  cases 
in  the  Madras  High  Court  were  either 
disapproved  or  dissented  from  At  p.  7 
of  the  report,  Sir  Arnold  White,  C.  J  , 
enunciated  a  test  of  what  is  a  judgment; 
for  the  purpose  of  01.  15  in  those  words 

"The  besb  seems  to  mo  to  bo  not  what  is  the 
form  of  tha  adjudication,  bat  what  is  its  effect 
in  the  suit  or  proceadmg  in  which  it  is  inado. 
If  its  effect,  whatever  its  form  may  be,  and 
whatever  may  bj  the  nature  of  the  application 
on  which  it  is  made,  is  to  put;  an  end  to  tho 
suit  or  proceeding  so  far  as  the  Court  before 
which  the  suit  or  preceding  is  ponding  is 
concerned,  or  if  its  effect,  if  it  is  not  com- 
plied with,  is  to  put  an  end  to  the  suit  or 
procoadmg,  I  think  the  adjudication  19  a 
judgment  within  the  meaning  of  tho  clause. 
An  adjudication  on  an  application  which  is 
nothing  more  than  a  step  towards  obtaining 
a  final  adjudication  in  the  suit  is  not,  in  my 
opinion,  a  judgment  within  tha  meaning  of 
theLi3tt3rs  Patent." 

Applying  this  principle,  he  was  of  the 
opinion  that  in  order  under  the  Adminis- 
trator Generals  Act  giving  the  Adminis- 
trator-General a  commission  at  a  fixed 
rate,  an  order  dismissing  an  applicition 
by  the  assignee  of  a  plaintiff  to  he  brought 
on  the  record,  an  order  dismissing  a  peti- 
tion to  receive  a  sum  of  money  as  security 
for  costs  of  an  appeal,  an  order  refusing  a. 
stay  of  execution,  an  adjudicition  base:! 
on  a  refusal  to  exercise  discretion,  if  its 
effect  i^to  dispose  of  the  suit  so  far  as 
the  Oourt  miking  it  is  concerned,  an 
order  refusing  to  issue  a  mandamus  [here- 
in differing  from  the  Justices  of  the  peaie 
for  Calcutta  v.  The  Oriental  Gas  Co  (4),] 
an  order  refusing  to  confirm  an  award,  an 
order  refusing  to  set  aside  an  award,  an 
order  refusing  to  extend  the  time  for 
giving  security  for  costs,  an  order  setting 
aside  a  judgment  and  a  decree  and  direct- 
ing a  remand,  an  order  dismissing  a. 
Judge's  summons  to  show  cause  why  leave 
granted  under  01.  12  should  not  be  res- 
cinded, an  order  under  01.  12  giving  leave 


end  to  the  proceeding  altogether.  The 
"entire  matter"  was  whether  there  should 
be  another  enquiry  by  the  Small  Cause 
Court  Judge,  which  might  or  might  not 
result  in  a  further  enquiry  by  a  Magis- 
trate, which  might  have  one  of  two  re- 
sults. 

In  Sarat  Chandra  Sarkar  v.  Maihar 
Stone  and  Lime  Co.  Ltd.  (10),  an  order 
setting  aside  an  abatement  was  held  to 
be  a  "judgment,"  the  reason  assigned  by 
Richardson,  J ,  being  that  it  deprived 
the  party  in  whose  favour  the  abatement 
operates  as  a  valuable  right  An  equally 
good  reason  would  be  that  an  abatement 
has  the  practical  effect  of  dismissing  the 
suit  and  concludes  the  rights  of  the  par- 
ties so  far  as  the  Court  in  which  the  suit 
is  brought  is  concerned. 

With  this  may  be  compare.!  the  deci- 
sion of  the  same  Banch  in  Mahataj 
Kishore  Khanna  v  Kiran  Shashi  Dasi 
(11),  that  no  appeal  lies  from  an  order 
under  O.  9,  R  9,  Civil  P  C.,  restoring, 
a  suit.  There  is  no  discussion  of  the 
principle,  and  tho  decision  seems  to  be 
inconsistent  with  that  in  Sarat  Chandra 
Sarkar  v.  Maihar  Stone  and  Lime  Co. 
Ltd  (10). 

I  now  come  to  the  decisions  of  the 
Madras  High  Court  The  earliest  is  that 
to  which  1  have  already  nrile  reference, 
namely,  that  in  De  Souza  v.  Cojes  (12) 
where  it  was  held  by  Bittleston,  J  ,  that 
a  judgment  "cannot  be  limited  to  a  final 
judgment  in  a  suit — nor  indeed  to  a  judg- 
ment in  a  suit  afall  —  but  must  be  held  to 
have  the  more  general  meaning  of  any  de- 
cision or  determination  affecting  the 
rights  or  the  interests  of  any  suitor  or  ap- 
plicant." 

The  learne.il  Judge  held   that  the  langu- 
age of  Cl    15  is  so  general  that  it  is 
"impossible  to  prescribe  any  limits  to  the  righb 
of  appeal  founded  upon  tho  nature  of  the  order 
or  decree  appealed  from." 

The  actual  decision  was  that  an  appeal 
lies  from  an  order    of  a  Judge   exercising 
original  jurisdiction,     refusing     to    give 
leave  to  institute    a  suit  on   the   original 
side  in  a  case  in  which  the  cause  of  action 
has  arisen  in   part   within  the  ordinary 
original    jurisdiction  of  the   High    Court. 
It  might  have  been    given  on  grounds  less 
sweeping     than    the     principle   adopted 
This  principle  may   possibly  be  a   logical 
deduction      from    the     language  of   the 
(10)  A.  I.  B.  1922  Cal.  335=49  Oal.  63. "  " 
'11)  A.  I.  R.  1922  Cal.  407=43  Cal.  616. 
(12)  [1868]  3  M.  H.  0,  384. 
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to  sue  and  an  order  made  on  an  applica- 
tion to  revoke  a  submission  to  arbitration, 
are  all  appealable  On  the  other  hand 
he  held  that  an  order  fixing  a  date  for  the 
hearing  and  an  order  allowing  or  refusing 
a  commission  fail  to  satisfy  the  test. 
Krishnaswamy  Ayyar,  J  ,  distinguished 
between  a  "  preliminary  or  interlocutory 
judgment  "  and  an  '  interlocutory  order" 
and  was  of  (  the  opinion  that  the  latter 
wA  not  a  "  judgment,'1  he  having  previ- 
ously quoted  with  approval  the  definition 
of  an  order  in  Black  on  Judgments  as 

being  : 

"  tho  inandata  or  determination  of  the  Courb 
upon  some  subsidiary  or  collateral  matter  ari- 
sing in  action,  not  disposing  of  the  merits  but 
adjudicating  a  preliminary  point  or  directing 
some  steps  in  the  proceadings." 

Discussing  the  Justices  of  the  Peace  for 
Calcutta  v.  The  Oriental  Gas  Co  (4),  his 
view  was  that  in  one  respect  the  defi- 
nition of  Sir  Robert  Couch  was  too  nar- 
row, for  a  decision  which  determines  the 
c^uee  or  proceedings  so  far  as  the  parti- 
cular Court  is  concerned,  though  it  refuses 
to  adjudge  tho  merits,  must  also  be 
deemed  to  be  a  judgment  ;  for  otherwise 
the  rejection  of  a  plaint  for  defect  of  form 
or  insufficiency  of  Court-fee,  or  its  return 
for  want  of  jurisdiction,  would  not  be  a 
judgment. 

In  Kanlal  Bhoya  v  Balaram  Paiama- 
sukdoss  (13),  an  order  having  been  passed 
directing  security  to  be  given  by  the 
defendant  for  the  amount  claimed  and 
not  having  been  appealed  against,  a 
subsequent  order  cancelling  the  original 
order  and  directing  the  return  of  the 
security  and  that  the  suit  should  proceed 
as  an  ordinary  suit  was  held  to  be  a 
11  judgment  M  Sir  Walter  Sohwabe,  C.  J., 
was  satisfied  that  the  order  satisfied  all 
definitions  previously  attempted.  Coutts- 
Trotfcer,  J.,  resolved  his  doubts  by  hold- 
ing that  the  order  was  a  judgment: 

"  because  it  might  result  in  abutting  out 
the  defendant  from  the  Courb  altogether." 

If  that  had  been  the  inevitable  result  of 
the  order  I  should  have  been  disposed  to 
agree  with  him 

In  Sonachallam  Pillay  v.  Kumaravelu 
Chettiar  (14),  it  was  held  that  an  order 
of  a  single  Judge  in  the  admission  Court 
refusing  to  stay  execution  of  the  decree 
of  a  mofussil  Court  pending  the  appeal 
was  a  judgment.  Krishnan,  J.,  professed 
to  follow  the  dictum  of  Sir  Arnold  White, 


C.  J.,  while  Waller,  J  ,  was  apparently 
prepared  to  go  so  far  as  to  accept  the  wide 
interpretation  of  Bittleston,  J  ,  in  De 
Souza  v.  Coles  (12),  that  it  is  impossible 
to  set  any  limits  to  the  right  of  appeal 
founded  on  the  nature  of  the  order  or 
decree  appealed  against.  I  think  that 
this  case  and  that  last  cited  show  a  ten- 
dency to  try  to  avoid  the  implications  of 
the  previous  Full  Bench  decision. 

The  first  decision  of  the  Bombay  High 
Court  to  which  we  have  been  referred  is 
that  of  Miya  Mohamed  v  Zorabi  (15), 
where  it  was  held  that  an  order  directing 
the  issue  of  a  commission  to  examine  a 
witness  was  not  n  judgment,  inasmuch  as 
it  merely  regulated  tho  procedure  for  his 
examination.  I  need  only  say  that  an 
order  of  his  nature"  would  seorn  to  fail  to 
satisfy  any  test  which  has  ever  been 
suggested,  with  the  exception  of  that  sug- 
gested in  De  Souza  v  Coles  (l) 

In  Charandas  Chatturlhitj  v  Chhayan- 
lal  Pitambardas  (16),  the  plaintiff  had 
agreed  to  sell  to  the  defendant  certain 
goods,  which  the  defendant  in  turn  had 
agreed  to  sell  to  one  Alibhoy  The  plain- 
tiff having  filed  a  suit  against  the  defen- 
dant for  breach  of  contract,  the  defendant, 
who  claimed  a  right  to  be  indemnified  by 
Alibhoy,  obtained  leave,  under  the  third 
party  procedure  which  had  been  intro- 
duced by  rules  framed  by  the  Bombay 
High  Court  to  serve  a  third  party  notice 
on  him.  Alibhoy  having  appeared,  tho 
defendant  sought  a  direction  from  the 
Original  Side  Judge  under  E  130  and 
131  that  Alibhoy  be  at  liberty  to  appear 
at  tho  trial  of  the  suit  and  the  question 
in  issue  between  him  and  the  defendant 
be  tried  simultaneously  with  the  ques- 
tions in  issue  between  the  plaintiff  and 
the  defendant.  The  Judge  having  by  hia 
order  refused  to  give  such  a  direction,  it 
was  held  on  appeal  that  the  order  was 
not  a  "judgment."  The  definition  of 
Couch,  C.  J.  ,  in  the  Justices  of  the  Peace 
for  Calcutta  v.  The  Oriental  Gas  Co.  (4), 
was  quoted  as  having  been  consistently 
approved  of  by  all  the  High  Courts,  and 
the  oase  was  held  not  to  come  within  that 
definition,  the  reason  being  that  nothing 
had  been  decided  which  affected  the 
merits  of  those  questions  between  the 
defendant  and  Allibhoy,  by  determining 
any  right  or  liability  between  them.  It 
may  be  noted  that  the  case  would  equally 


(13)  A.  I,  R,  1923 
(14)   A.  I.  R.  1924  Mad,  507=  47  Mid.  316, 


(15)  [1903]  11  ItomL.  R.  241  =  2  I.  C.  157. 
16)  A.  I.  R.  1921  Bom.  320  =  45  Bom.  429, 
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have  failed  to  sitisfy  the  teat  suggested 
by  Sir  Arnold  White  in  Tuljaram  Row 
v.  Alajappa  Chettiar  (2). 

la  Nagmdas  Motilal  v.  Nilaji  Moroba 
(17),  it  WAS  held  that  an  appall  liesuuder 
01.  15,  Letters  Patent,  from  an  order 
of  a  Division  Courb  refusing  to  excuse 
delay  in  filing  an  application  for  a  certifi- 
cate of  appall  to  the  Privy  Council 
Decisions  that  merely  introductory  ordera 
on  matters  of  procedure  or  otherwise  are 
not  judgments  within  the  meaning  of 
01.  15  are  distinguished  as  being  essenti- 
ally different  in  that  they  can  in  no  way 
be  said  finally  to  end  or  determine  the 
litigation  and  so  do  not  fulfil  the  test 
adopted  by  the  Madras  High  Court  in 
Tuljaram  Bow  v.  Alagappa  Chettiar  (2). 
It  is  pointed  out  that  the  refusal  to  ex- 
cuse the  delay  and  the  cjnsequent  refusal 
to  entertain  the  petition  for  the  necessary 
certificate  of  appeal  to  the  Privy  Council 
amounts  to  a  final  decision  and  put  an 
end  to  the  litigation  so  far  as  the  High 
Court  is  concerned 

In  Goverdhanlalji  Maharaj  v.  Chan- 
draprabhavati  (18),  it  was  held  that  a 
finding  that  a  suit  for  increase  in  the  rate 
of  maintenance  fixed  by  a  consent  decree 
is  maintainable,  is  not  a  '  judgment 
withi/i  the  meaning  of  01.  15,  Sir  Nor- 
man Macleod,  0.  J.,  in  delivering  the 
judgment  of  the  Court,  observed  that  Sir 
Richard  Couch's  attempt  at  a  definition 
had  not  prevented  lengthy  argument  being 
brought  forward  in  each  case  as  it  came 
up  as  to  whether  it  was  a  judgment  or  not 
and  that  for  himself  he  preferred  to  con- 
sider each  decision  as  it  came  before  him 
and  form  his  own  opinion.  The  succeed- 
ing passage  is  highly  relevant  to  the  pre- 
sent reference  and  1  will  quote  it  in  full. 
"  For  the  purposes  of  .this  case  to  my  mind 
the  distinction  batween  decisions  and  orders 
thereon  which  aband  by  themsolves,  and  deci- 
sions on  a  single  issue  in  a  suit,  is  a  very  real 
one.  It  19  nob  desirable  on  general  principles 
that  a  suit  should  bo  tried  piecemaal,  and  a 
decision  ou  an  issue  to  the  effect  that  the  trial 
of  the  suit  should  procoid  can  never  to  my 
mind  amount  to  a  judgmant.  If  in  this  case 
the  Judge  had  decided  that  the  suit  was  not 
maintainable  and  had  dismissed  the  suit,  then 
undoubtedly  an  appeal  would  lie  against  that 
deoiaion,  But  in  this  case  tha  Judge  has  de- 
cided that  the  suit  should  proceed.  He  will 
then  consider  the  remaining  issues  in  the  suit, 
whether  the  plaintiff  should  be  granted  in  the 
circumstances  of  the  case  increased  mainten- 
ance, or  not,  and  when  he  has  decided  that 
question  there  will  ba  a  judgment,  against 

(17)  A.  I.  R.  1924  Bom.  333  =  48  Bom.  442. 

(IB)  A.I.R.  1926  B«m,  136. 


which  all  the  argumanta  which  are  now  sought 
to  D3  raia3^  agains1;  tha  decision  on  this  issue 
can  ba  placed  before  tin  Court.  We  are  not 
shutting  ou!;  the  defendant  from  any  objection 
which  he  miy  eventually  03  adviasd  to  raise 
against  tha  final  decree  in  tha  suit.  We  ara 
nmrely  pointing  out  that  BO  far  nothing  has 
hnon  decided  with  ragard  to  thi  rights  and 
liabilities  of  thi  parties,  thera  is  only  a  deci- 
sion that  th3  suit  should  prooaad  aud  against 
that  decision  no  appeal  lies,  " 

We  have  nob  been  referred  to  any  deci- 
sion of  the  Allah  ibid  High  Court.  It 
should  be  noted  tint  neither  this  High 
Court  nor  the  Punjab  High  Courb  possess 
ordinary  origmil  civil  jurisdiction,  and 
that  the  Letters  Patent  Appalls  in  those 
Courts  tD  which  reference  will  be  mide 
are  all  appeals  from  the  decision  of  a 
Judge  exercising  appellate  jurisdiction. 

Bafore  the  enactment  of  the  Civil  Pro- 
cedure Code  of  1908,  that  Court  had  ap- 
parently taken  the  view  that  notwith- 
standing GL.  10  of  its  Letters  Patent,  the 
only  appeilable  orders  were  those  in  res- 
pect of  which  the  Code  had  expressly 
provided  for  an  appeal.  And  even  after 
the  substitution  of  S.  104  of  the  Code  of 
1908  for  S.  588  of  the  Code  of  1882,  the 
tendency  has  been  to  take  a  narrow  view. 
Thus  in  Eamjas  v.  Mahadeo  Prasad(R)), 
an  order  granting  sanction  to  prosecute 
was  held  not  to  be  a  "  judgment,  "  the 
ground  being  that  that  order  did  nothing 
except  arm  the  applicant  with  a  sanction 
which  he  could  bring  to  the  Courb  which 
was  to  investigate  the  alleged  offence. 
And  in  Pian  Lai  v.  Madan  Lai  (20),  it 
was  held  that  no  appeal  would  he  under 
Cl  10  from  an  order  of  a  single  Judge  of 
the  High  Court  dismissing  an  appeal  from 
an  order  of  an  execution  Court  refusing  to 
set  aside  a  sale.  The  learned  Judges  held 
that  they  were  bound  by  the  previous 
Full  Banch  decision  of  the  Court  in 
Muhammad  Naim-ullah  Khan  v.  Ihsan- 
ulla  Khan  (21),  and  that  the  enactment  of 
the  new  Code  did  not  affect  the  position 

In  Sadiq  Ali  v  Anwar  Ali  (22),  it  was 
held  that  Cl.  10  gave  a  right  of  appeal 
from  an  order  of  a  single  Judge  rejecting 
an  application  to  set  aside  the  abatement 
of  an  appeal.  The  test  adopted  was  that 
of  Sir  Arnold  White,  C  J.,  in  Tuljaram 

(19)  [1917]  39  All.  147=96  1.0.  585=14  A.L.J. 

1230. 

(20)  [1917]  39  All.  191=39  I.C.  460=15  A.L.J. 
46, 

(21)  [1892]     14     All.     226=(1892)  A.W.N,  14 
(F.B.). 

(22)  A.I.R.  1923  All.  44=45  All.  66. 
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clearly  a  judgment.     He   went  on  to  dis- 
cuss the  position    which    arose  when  the 
adjudication  disposed  merely  of  an  appli- 
cation made    in    a  suit   or  appeal,   and  to 
adopt  Sir  Arnold  White's    differentiation 
between  an  application    which  is  nothing 
more  than    a    step    towards   obtaining    a 
final  adjudication  in  a  suit,  which  would 
not  be  a  "judgment,"    and  an  application 
which  is  an    independent    proceeding  an- 
cillary to  the  suit    and    instituted,  not  as 
a  step  towards  judgment  but  with  a  view 
to  render   the  judgment    effective   if   ob- 
tained,   which    would  be    a    "judgment." 
In  the  former  category  would  be  included 
applications  for  transfer,  summoning  wit- 
nesses,   issue   of   commission    for  the  ex- 
amination   ot     witnesses,    adjournments, 
directing   a    party    to    produce   and    give 
inspection  and  framing   an  issue.     In  the 
latter  category  would  bo  included  appli- 
cations for  the  appointment  of  a  receiver, 
the  issue  of    on    interim    injunction  aud, 
generally,    all    orders    which    are  appeal- 
able under   S   101  or   O   43,    R.   1,  Civil 
P  C.     He  was   of  the  opinion,  however, 
that    in    certain    applications,     such    as 
those  for  a    mandamus    and  for    leave    to 
defend  a    summary   suit    on  a    negotiable 
instrument,    the    test     adopted     by     Sir 
Arnold  White  was  not    of  practical  assis- 
tance.    He,  therefore,  thought  that  it  was 
impossible  to  lay  down   any   definite  rule 
which  would    meet    the    requirements    of 
every  case,  and  that  all  the  Court  can  do 
in  determining  whether   an  order  consti- 
tutes a   judgment  is 'to  take  into  conside- 
ration the  nature  of    the   order    and    its 
effect  upon  the  civil  proceeding  in  which 
it  was  made      The   case  before  the  Court 
was,    however,    held    to  present    no  diffi- 
culty, because  the  decision    of    the  Judge 
of  the  High    Court    undoubtedly    put   an 
end  to  the  appeal    before   him.     It  seems 
clear  that  in  his   opinion   the  test   most 
generally  applicable   is    whether   or   not 
the  order  finally  puts   an   end  to  the  suit 
or  proceeding 

I  will  now  refer  to  the  cases  in  which 
Cl.  13  of  its  Letters  Patent  has  been  dis- 
cussed in  this  Court  The  first  is  Yeo 
Eng  Byan  v.  Deng  Seng  &  Co.  (l),  a  deci- 
sion of  Sir  Sidney  Robinson,  C  J  ,  and 
Brown,  J.  An  order  of  the  Judge  on  the 
Original  Side,  giving  directions  to  a 
commissioner,  appointed  under  the  pre- 

(24)  [1920]   1  Lah.  348=55  1.0.  933=2  L.L.J.      1™>«»*Y  decree  »  •  partnership  suit   a8 
32.  .  to  what    aooounts  he  should   and  what 

(25)  A, I.E.  1922  Lah.' 380=9  Lah.  168.  accounts  hu  should    not  go    into  was  held 
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Row   v.    Alagappa    Chettiar  (2),  and  the 
order  of  the  single  Judge  was  held  to  be 
"  a  judicial  act,   and   an  act  which  did  settle 
once  aud  for  all,  if  unappealable,  the  rights   of 
the  parties,  " 

and,  therefore,  a  "  judgment  "  within  the 
meaning  of  Cl.  10. 

But  in  Tirmal  Singh  v.  Kanhaiya 
Singh  (23),  a  Bench  differently  constitu- 
ted again  followed  the  previous  Full 
Bench  decision  of  the  Court  and  held  that 
no  appeal  lay  from  an  order  of  a  single 
Judge  rejecting  an  application  for  review 
of  judgment,  the  case  of  Sadiq  Ah  v. 
Anwar  Ah  (22),  being  held  to  be  distin- 
guishable for  reasons  which  are  not  given. 

We  have  been  referred  to  two  cases  in 
the  Lahore  High  Court.  In  the  earlier, 
Gokal  Chand  v.  Sanwal  Das  (24)  the  in- 
terpretation of  the  term  "  judgment  "  as 
used  in  the  Letters  Patent,  was  very 
wide  It  was  held  to  include  any  inter- 
locutory judgment  which  decides  so  far 
as  the  Court  pronouncing  it  is  concerned,' 
whether  finally  or  temporarily,  any  ques- 
tion materially  in  issue  between  the  par- 
ties and  directly  affecting  the  subject- 
matter  of  the  suit  The  view  of  the  Court 
was  that  an  order  on  an  application  to 
stay  execution  pending  appeal  came  with- 
in the  definition. 

In  the  later  case,  Ruldu  Singh  v. 
Sanwal  Singh  (25),  the  earlier  case 
Gokal  Chand  v.  Sanwal  Das  (24),  was 
not  referred  to  The  trial  Court  had 
dismissed  a  suit  as  time  barred  ;  the 
District  Judge  on  appeal  held  other- 
wise and  remanded  the  case  for  trial  on 
the  other  issues  ;  against  this  order  of 
remand  an  appeal  was  preferred  to  the 
High  Court  and  was  heard  by  a  single 
Judge  who  affirmed  the  decision  of  the 
District  Judgo  and  dismissed  the  appeal. 
From  this  decision  there  was  a  further 
appeal  under  the  Letters  Patent.  The 
decision  of  the  single  Judge  was  held  to 
be  a  "judgment"  and,  therefore,  appeal- 
able. The  authorities  were  discussed  by 
Sir  Shadi  Lai,  C.  J  ,  in  delivering  the 
judgment  of  the  Court,  and,  in  his  opin- 
ion, the  definition  of  Sir  Arnold  White 
afforded  a  better  test  than  that  of  Sir 
.Richard  Couch.  If  an  adjudication  put 
an  end  to  the  suit  or  appeal,  of  if  its 
effect,  if  not  complied  with,  was  to  put 
an>end  to  the  suit  or  appeal,  then  it  was 
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not  to  be  appealable  After  citing  the 
oftquoted  definition  of  Couch,  C.  J  ,  in 
The  Justices  of  the  Peace  for  Calcutta  v. 
The  Oriental  Gas  Co.  (4)  but  without  the 
subsequent  qualifying  words,  the  further 
dictum  of  Couch,  C  J  ,  in  Hubbeeb  v 
Joosub  (7)  and  the  definition  of  Sir  Ar- 
nold White,  C  J.,  in  TuljaramEow  v. 
Alagappa  Chettiar  (2),  Robinson,  C.  J  , 
continued: 

"with  these  dicf-a  I  arn  in  general  agreement. 
I  agree  that  a  decision  which  affects  the  merits 
of  the  question  between  the  parties  by  deter- 
mining some  right  or  liability  may  rightly  be 
hold  to  ba  a  "judgment"  and  I  think  that  an 
order  which  merely  paves  the  way  for  the 
determination  of  the  question  between  the 
parties  cannot  be  considered  to  be  a  "judg- 
ment" .  nor  can  a  more  formal  order  merely 
regulating  the  procedure  in  the  suit,  or  one 
which  is  nothing  more  than  a  step  towards 
obtaining  a  final  adjudication." 

He  went  on  to  say  that  the  order  before 
the  Court 

"did  not  decide  on  the  merits  of  the  suit  for 
the  dissolution  of  the  partnership,  nor  does  it 
decide  the  rights  or  liabilities  of  the  parties 
to  the  suit  so  far  as  the  partnership  is  con- 
cerned. ...  It  cannot  bo  that  the  framers  of 
the  Letters  Patent  intended  to  allow  appeals 
which  do  not  arise  directly  from  the  suit 
itself." 

Brown,  J  ,  laid  stress  on  the  fact  that 
the  order  did 

"not  purport  finally  to  decide  any  of  the  rights 
between  the  parties  " 

We  have  been  referred  to  the  case  of 
Ma  Mi  v  Kalenthar  Ammal  (25-a), 
a  decision  of  Robinson,  C  T.,  and  Baguley, 
J.,  as  to  what  is  a  final  order  within  the 
meaning  of  S  109,  Civil  P  C.  One  of 
the  issues  was  whether  the  respondent 
had  been  divorced.  The  District  Court 
tried  this  issue  first  and  held  that  she 
had  boon  divorced.  This  Court  reversed 
the  decision  and  remanded  the  suit  The 
applicants  applied  for  leave  to  appeal  to 
the  Privy  Council  on  the  ground  that  the 
order  of  remand  was  a  final  order  Ob- 
jection was  raised  on  the  ground  that  this 
was  not  so,  as  it  would  be  open  to  the 
applicants  to  raise  the  point  in  appeal  to 
the  Privy  Council  when  the  whole  case 
was  decided.  While  agreeing  that  S  105 
(2)  of  the  Code  would  not  debar  them 
from  taking  this  course,  Sir  Sidney 
Eobinson,  C.  T,,  was  of  the  opinion 
that  if  the  order  in  question  had  the 
effect  of  deciding  finally  the  cardi- 
nal point  in  the  suit  (as  it  would 
have  had  in  the  case  before  him),  it  must 
be  held  to  be  a  final  order  for  which  leave 

"  (25-a)  A,  I.  R.  1925 


to  appeal  should  be  granted.  Here  he 
was  following  the  decision  of  their  Lord- 
ships of  the  Privy  Council  in  the  case  of 
Saiyid  Muzhar  Hossein  v.  Mt.  Bodha 
Bibi  (25-b),  where  under  similar  circum- 
stances they  granted  special  leave  to  ap- 
peal. Mr.  Hay  argues  that  in  the  appeal 
from  which  this ,  reference  arises,  the 
issues  decided  against  him  are  cardinal 
points  tho  decision  of  which  in  the  ap- 
pellant's favour  would  decide  the  suit.  I 
do  not,  however,  consider  that  decisions 
on  what  is  a  "final  order"  under  S.  109  of 
the  Code  are  of  assistance  in  construing 
Cl,  13,  Letters  Patent 

Another  unreported  decision  is  that  of 
Carr  and  J.  A.  Maung  Gyi,  JJ  ,  (Moolla 
Goolam  Mahomed  v  Ameena  Bee  Bee; 
Civil  First  Appeal  153  of  1924)  Under 
a  preliminary  administration  decree,  a 
commissioner  had  been  appointed  to  take 
accounts  Three  questions  arose:  (a)  and 
(b)  as  to  a  sum  of  money  and  jewellery 
alleged  to  have  belonged  to  the  estate  of 
the  deceased  and  to  have  come  to  the 
hands  of  the  defendant,  and  (c)  a  house 
which  the  plaintiff  claimed  as  belonging 
to  the  estate  aud  which  the  defendant 
claimed  as  her  own  property.  Before  the 
commissioner  the  parties  agreed  that 
a  receiver  should  be  appointed  to  file  a 
suit  to  determine  the  ownership  of  the 
house,  and  a  receiver  was  appointed,  but 
no  suit  was  filed  The  commissioner  re- 
corded evidence  on  the  other  two  issues, 
and  came  to  findings  thereon  Tho  matter 
then  came  before  May  Oung,  J  ,  who 
passed  an  order  reversing  the  commis- 
sioner's finding  as  regards  one  of  the 
issues  and  modifying  it  as  regards  the 
other.  Ho  also  commented  on  the  fact  that 
no  suit  as  regards  the  house  had  been  filed 
and  said  that  he  would  fix  a  day  to  try  the 
remaining  issue,  i.e  ,  as  to  whom  the  house 
belonged  The  plaintiff  appealed  from 
this  order,  so  far  as  it  decided  the  first: 
two  issues.  The  preliminary  objection 
was  taken  that  no  appeal  lay,  the  order 
not  being  a  "judgment."  A  number  of 
authorities  including  Yeo  Eng  Byan  v. 
Beng  Seng  &  Co.  (l)  were  cited  but  not 
discussed,  with  the  exception  that  the 
definition  of  Couch,  C.  J  ,  in  The 
Justices  of  the  Peace  for  Calcutta  v  The 
Oriental  Gas  Co.  (4)  was  quoted  at  length 
(but  without  its  qualifications)  and  was 
stated  to  have  been  generally  accepted. 
The  decision  appealed  against  was  held 
(25b)  [1B94J  17  AU.~m=22  I.  A,  1  (P.  0.). 
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<to  be  a  "judgment"  ELS  it  was  a  determi- 
nation of  the  rights  of  the  parties  as  re- 
gards two  of  three  issues, 
"final  as  far  an  concerns  the  original  sidj  of 
tihia  Court,  and  that  the  Judgo  or  his  successor 
could  not  in  his  final  judgment  rcvarso  tha 
lindmga  already  arnvod  at.1' 

From  this  conclusion  I  must  rospoct- 
fully  differ 

la  Mojljee  Dharsee  &  Co  v.  M  E. 
Meolla  (26)  the  appellate  side,  on  an  ap- 
plication to  stay  execution  of  a  decree 
pending  appeal  therefrom  ordered  a  stay, 
*'the  security  already  givon  being  accepted, 
with  liberty  to  tho  rjspondont  to  apply  for 
fresh  or  further  aaciinby,  if  it  is  decided  thai 
tho  security  given  is  invalid  or  insufficiont." 

The  Judge  on  the  original  side  after 
•enquiry  accepted  tho  security  as  valid 
and  sufficient;.  On  appeal  from  his  order 
it  was  hold  by  tlio  Bench  (Iloald  and 
Clrari.  JJ  ),  th.it  it  did  not  determine  any 
right  or  liability  which  arose  between 
tho  peirbies  on  the  original  side,  and  was 
nob,  thoroforo,  a  "judgment  "  In  dis- 
cussing '  the  new  classic"  case  of  The 
Justices  of  the  Peace  for  Calcutta  v  The 
Oriental  Gas  Co.  (4),  it  was  observed 
that  the  expression  'allects  the  merits  ot 
tho  GJ.SO  by  determining  so  mo  right  or 
liability"  was  nob  intended  to  cover  the 
determination  of  every  right  or  liability, 
as  was  shown  by  the  succeeding  sentence 
where  Couch,  C  J  ,  states  that  a  linal 
judgment  determines  the  whole  case  or 
suit  and  a  preliminary  or  interlocutory 
judgment  determines  only  a  part  of  it 
Ct  seems  to  me  clear  that  the  learned 
Judges  would  not  have  held  that  a  find- 
ing on  a  preliminary  issue  which  had  tho 
effect  of  allowing  a  suit  to  proceed  was  a 
''judgment  " 

This  case  was  followed,  this  time  by 
Heald  and  Lontaigne,  JJ-,  in  Mahomed 
Hiissain  v.  Hdossain  Hamadanee  &  'Co. 

(27)  where  they  hold  that  an  order  of  dis- 
missal of  an  application  for  the  examina- 
tion of  a  witness  on  commission   is   not  a 
judgment,    Tuljaram   Rao   v.   Alagappa 
Chettiar  (2)  being  cited  as  showing   that 
a  refusal  to  issue  a  commission 

*  ia  a  purely  interlocutory  order  and  nob  a 
judgment  terminating  a  suit  or  other  proceed- 
ings or  affecting  tho  merits."  . 

It  was  again  followed  by  the  same 
Bench  in  Hengau  Singh  v  Sucha  Singh 

(28)  where  they  held  that  an  order  under 
O.  38,  R  5,  Civil  P  'C  ,  directing  tho  de- 


(26)  A.  I.  R.  1925  Bang.  225=3  Bang,  255. 

(27)  A.  I.  R.  1925  Bang.  290=3  Bang.  293. 

(28)  A.  I.  B,  1925  Bang.  267=3  Bang,  307. 


fendant  to  give  security  before  judgment 
did  not  come  within  Cl.  13,  Letters 
Patent. 

En  Sooniram  Jeetmul  v  R  D.  Tata  & 
Co  (unreported  Civil  Misc  No  82  of 
1925),  Sir  Guy  Rutleclge,  C.  J  ,  and 
Maung  Ba,  J  ,  dealt  with  an  appeal  from 
an  order  of  the  Judge  on  tho  original  side 
giving  leave  to  institute  a  suit  on  the 
ground  that  part  of  tho  causo  of  aobion 
arose  in  Rangoon  The  appeal  is  stated 
to  have  been  admitted  on  tho  authority 
of  De  Souza,  v.  Coles  (12)  and  Hubbeeb  v. 
Joosub  (5),  but  there  is  no  discussion. 

Arumugam  Chettyar  v  Kanappa  Ghet- 
ti/ar  (29),  cited  to  us,  is  merely  a  deci- 
sion that  where  an  appeal  from  an  order 
is  allowed  by  the  Civil  Procedure  Code, 
such  an  order  is  to  bo  construed  as  a 
''judgment"  and  is  not  in  point 

In  Hajee  Tar   Mahomed   v    Zulaikha 
Hai  (G)  a  suit  was  tiled    on   the   original 
side  for  the  administration  of  the   estate 
of  one  Esak  Vally  Mahomed,   the   allega- 
tion of  the  plaintiff   being    that  Esak  and 
the  defendants  wore  partners  in  a  business 
carried    on     in    Rangoon    and    the    Shan 
States.     The  defendants    took    the   preli- 
minary  objection   that  the  original    side 
had  no  jurisdiction  because   the    business 
was    not    carried    on    in    Rangoon.     The 
learned  Judge  tried  as  a  preliminary  issue 
the  question  whether  or   not    this   Court 
had   jurisdiction,   and   found  that  it  had, 
inasmuch  as  the  business  was  carried    on 
partly     in      Rangoon      The      defendants 
claimed  to  be  entitled  to  appeal  from  this 
finding,  which  was  a  finding  on   a   preli- 
minary issue,  on  tho  ground  that  it  was  a 
"judgment"  within  the  meaning  of  Cl.  13 
On  tho  authority  of  Sooniram  Jeetmul  v. 
R.  D.    Tata   &    Co    (unreported  ,    supra) 
and  the  uwo  cases   therein    referred  to,  it 
M7as    held    by    Hoald   and    Darwood,  JJ., 
that  an  appeal  lay      After  having  pointed 
out  that   in   Hubbeeb   v.  Joosub  (7)  some 
doubt  had  been  cast  on  some  of  the  reasons 
givon    for    the   decision  in    De  Souza   v 
Coles  (12)  and  that  De  Souza  v   Coles  (12) 
was  an  appeal  not  from  a    finding   that    a 
Court  had  jurisdiction  but  from  an   order 
refusing  to  give  leave  to  institute  the  suit 
in    the   High    Court,    the  learned  Judges 
went  on  to  say  : 

"It  ia,  however,  clearly  desirable  that  an  ap- 
peal should  lie  ainco  otherwise  much  time 
and  money  might  be  was  bod  in  a  Court  which 


(29)  A,  I.  B.  1027  Bang,  139=5  Bang,  99. 
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His  Majesty  in  Council  nob  only  against- 
the  profits  decided  in  May  1927,  but  alsa 
against  the  point  decided  in  October  1925, 
It  was  held  that  the  question  of  the  righb 
of  pre-emption  was  a  cardinal  issue  bet- 
ween the  parties  which  was  finally  deci- 
ded in  October  1925,  that  it  was  a  "final 
order"  within  the  meaning  of  S.  109  ; 
that  the  defendant  could  have  then  ap- 
plied for  leave  ;  that  the  question  of  pre- 
emption was  not  in  dispute  when  the» 
case  was  finally  decided  in  May  1927  ; 
and  that  the  defendant  could  not  again 
raise  the  point  over  again  in  npplying  for 
le-ive  to  appeal  against  the  points  decided 
in  May  1927  Tho  Court,  however,  hold- 
ing that  there  were  two  other  substantial 
points  of  law,  gave  leave  to  appeal  there- 
on. Unfortunately,  the  appeal  dropped 
owing  to  the  defendant  failing  to  give- 
security  and  the  opportunity  of  obtain- 
ing the  views  of  their  Lordships  of  the- 
Privy  Council  as  to  tho  correctness  of  the- 
decision  that  leave  should  not  be  given  in- 
respect  of  the  issue  of  pre-emption  was 
lost  It  may  be  noted  also  that  the  caso 
of  Ma  Mi  v.  Kalenthar  Animal  (25a)  in 
which  Sir  Sidney  Robinson,  C  J.,  had 
expressed  a  view  apparently  contrary  to* 
that  enunciated  by  8ir  Guy  Rutledge  wa* 
not"  before  the  Court  However,  as  I  have 
said  before,  cases  on  the  meaning  of  tho- 
expression  "final  order"  are  of  little  assis- 
tance in  the  task  of  interpreting  ths 
term  "judgment  " 


might  ultimately  be  found   to   have   no   juris- 
diction." 

The  logical  corollary  of  this  decision  if 
it  is  correct,  appears  to  be  that  the  deci- 
sion on  any  preliminary  issue,  if  its  effect 
is  to  allow  a  suit  to  proceed,  is  appeal- 
able But  with  all  respect  I  am  unable 
to  agree  with  either  the  decision  or  tho 
grounds  on  which  it  is  based  The  argu- 
mentum  db  inconvenienti  is  not  iri  itself 
conclusive,  and,  as  I  h,ive  already  indi- 
cated in  my  opinion,  the  balance  of  con- 
venience is  the  other  way.  The  reasoning 
in  Ilubbeeb  v.  Joosub  (7)  on  which  the 
case  is  really  based  is  not  convincing,  the 
right  between  the  parties  which  it  deter- 
mined being  merely  the  right  to  compel 
defendant^  who  are  out  of  the  jurisdiction 
to  defend  the  suit  in  the  High  Court 
rather  than  to  defend  it  in  the  Court  of 
the  local  area  where  they  are  resident 
If  it  is  to  be  supported  at  all,  it  can,  I 
think,  be  supported  only  on  the  principle 
adopted  by  Bittleston,  J.,  in  De  Souza  v 
Coles  (12),  a  principle  which  has  since  its 
enunciation  found  little  favour  except  in 
the  judgment  of  Wallis,  J.,  in  Sona- 
chalam  Pillai  v.  Kumaravelu  Ptltai  (14). 

In  Abowath  v  Abowath  (30),  the  obser- 
vations before  cited  of  Eobinson,  C  J.,  in 
Yeo  Eng  By  an  v.  Beng  Seng  &  Co  (l), 
were  again  quoted  and  applied  by  Sir 
Guy  Rutledge,  C  J  ,  and  Carr,  J  ,  and  it 
was  held  that  an  order  of  the  Judge  sit- 
ting on  the  original  side  directing  the 
return  of  an  award  to  tho  arbitrators  to 
enable  them  to  file  it  according  to  the 
proper  procedure  was  not  a  "judgment" 
because  the  Judge  had  not  purported 
finally  to  decide  any  right  between  the 
parties 

The  last  case  cited  to  us  was  Syed 
Khan  v  Syed  Ebrahim  (3l),  a  decision 
of  Sir  Guy  Rutledge  C  J  ,  and  Brown,  J  , 
as  to  what  is  a  "final  order"  within  the 
meaning  of  S  109,  Civil  P.  C.  The  plain- 
tiff filed  a  suit  in  a  District  Court  claim- 
ing a  right  of  pre-emption  under  Moha- 
medan  law  The  District  Court  dismissed 
the  suit  on  tho  ground  that  such  right 
did  not  exist  in  Burma.  In  October  1925 
the  High  Court  on  appeal  held  that  the 
right  did  exist,  and  reversing  the  deci- 
sion of  the  District  Court,  remanded  the 
case  for  trial.  The  plaintiff  won  on  the 
merits  and  the  High  Court  on  appeal  con- 
firmed the  decision  in  May  1927.  The 
defendant  applied  for  leave  to  appeal  to 

(30)  A.  I.  B.  1929  Rang.  110=6  Bang.  25. 
,31)  A.  I.  B,  1926  Rang.  182=6  Bang.  169. 


From  this  review,  it  is  cle.ir  that  the 
view  takon  by  Bittleston,  J  ,  in  De  Souza 
v.  Coles  (12)  that  every  adjudication  is  a 
judgment  has  been  disapproved  in  the 
vast  majority  of  the  decisions,  and  it  ia 
practically  common  ground  that  some  test 
must  be  adopted  The  definition  of  Sir 
Richard  Couch,  C.  J  ,  in  The  Justices  of 
the  Peace  for  Calcutta  v  The  Oriental 
Gas  Co  (4)  pressed  upon  us  by  Mr  Hay, 
if  isolated  from  its  context,  has  been  not 
infrequently  cited  and  treated  as  conclu- 
sive without  discussion  Taken  with  its 
qualifications  it  contains  the  germ  of  the- 
later  doctrine  enunciated  by  Sir  Arnold 
White,  C  J  ,  in  Tuljaram  Bow  v.  Ala*- 
gappa  Chettiar  (2)  but  has  been  held  to- 
be  defective  in  that  it  apparently  excludes 
decisions  on  points  of  procedure  which* 
have  the  effect  of  finally  deciding  Ques- 
tions in  issue  between  the  parties  to  a 
suit  or  proceeding  so  far  as  the  Court  de- 
ciding them  is  concerned.  On  the  other 
hand,  the  test  enunciated  by  Sir  Arnold! 
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White,  C.  J  ,  "and  adopted  in  Yeo  Enq 
Byan  v.  Deng  Seng  and  Co.  (1),  the  key- 
note of  which  is  finality  in  relation  to 
the  Court  passing  the  order,  has  the  merit 
of  simplicity  and,  as  pointed  out  by  Sir 
Shadi  Lai,  C.  J  ,  in  Buldu  Singh  v.  San- 
wal  Singh  (24),  affords  a  working  rule  in 
respect  of  the  great  majority  of  interlocu- 
tory orders.  I  am  of  fcho  opinion  that  in 
thoLdeoisioUjof  the  question  referred  to  us 
it  snould  be  applied.  And,  in  applying 
it,  I  am  fortified  by  the  opinion  of  Sir 
Eichard  Garth,  C.  J  ,  Ebrahim  v.  Fuc- 
khrunissa  Begum  (5),  that  thodecision  on 
an  issue  which  has  the  etfect  of  allowing 
a  suit  to  proceed  does  not 

"afioci;  the  monts  or  result  of  tho  wholo    suit" 

in  that  it  does  not  decido  the  case  ono 
way  or  another,  nnd  is,  therefore,  not  a 
11  judgment  "  Pud  in  another  way,  it  does 
not  "  shut  out  "  the  defendant 

If  the  contention  pressed  on  us  by  Mr 
Hay  were  to  succeed,  it  would  seem  al- 
most inevitably  to  follow  that  if  no  ap- 
peal is  preferred  from  an  order  deciding  a 
preliminary  issue  having  such  effect  the 
party  against  whom  the  issue  ia  decided 
cannot  raise  tho  point  in  an  appeal  from 
the  decree  in  the  suit  And,  so  far  as  I 
am  aware,  this  has  never  boen  held  by 
any  Court  in  India  The  question  of  what 
is  a  final  order  within  tho  meaning  of 
S  109,  Civil  P  C  ,  is  not,  in  my  opinion, 
analogous  If  it  were,  I  should  be  inclined 
to  hold  that  Syed  Khan  v  Syed  Ebra- 
him  (31)  had  been  wrongly  decided 

It  is  suggested  to  us  that  the  decision 
of  a  preliminary  issue  is  final  so  far  as 
the  Court  which  decides  it  ia  concerned, 
and  this  was  so  held  by  this  Court  in 
Moolla  Goolam  Mahomed  v  Ameena  Bee 
Bee  (unreported  ,  supra.)  That  the  de- 
cision of  a  Judge  on  a  preliminary  issue 
is  not  binding  on  his  successor  "was  held 
by  the  late  chief  Court  of  Lower  Burma 
in  Ma  Ni/o  v.  Ma  Yauk  (32),  the  sound- 
ness of  which  has  never  been  questioned. 
If  the  decision  is  not  binding  on  his  suc- 
cessor, I  see  no  reason  why  the  Judge 
himself,  on  a  more  mature  consideration, 
should  not  be  allowed  to  change  his 
mind. 

The  contention  of  Mr.  Hay  may  be  sub- 
jected to  the  touchstone  of  a  practical 
test  The  learned  Judge  on  the  Original 
Side  in  the  case  out  of  which  this  refer- 
ence has  arisen,  might  orally  have  ex- 
pressed his  opinion  on  the  preliminary 

3  2)   [1908]   4  L.  B.  R.  256, 


issues  and  allowed  the  case  to  proceed. 
In  that  case  there  would  have  been  no 
written  order  from  which  an  appeal  could 
have  been  presented.  This  difficulty 
might  perhaps  have  been  surmounted  in 
some  such  manner  as  by  filing  an  affidavit 
setting  out  what  the  learned  Judge  had 
said  But  the  learned  Judge  might  equal- 
ly well  have  contented  himself  by  inti- 
mating that  he  would  hear  the  evidence 
and  at  the  end  of  the  case  would  deliver 
a  judgment  covering  all  the  issues.  In 
this  last  event  the  parties  would  have 
known  perfectly  well  what  was  in  his 
mind,  but  the  party  against  whom  it  was 
practically  certain  that  tho  issue  had  been 
decided  would  have  boon  powerless  to  ap- 
peal All  three  possible  courses  would 
have  been  equally  legitimate,  and  it 
seems  incongruous  that  the  question  of 
whether  or  not  an  appeal  lies  in  such  a 
case  should  depend  on  whether  the  learn- 
ed Judge  had  stated,  or  even  Written,  his 
determination  on  a  preliminary  issue. 

For  these  reasons  my  answer  to  the 
question  referred,  is  in  the  negative 

If  the  view  which  I  have  taken  is  cor- 
rect, it  follows  that  certain  cases  in  this 
Court  have  been  wrongly  decided,  and 
that  they  should  be  overruled.  These 
cases  are  Moolla  Goolam  Mahomed  v. 
Ameena  Bee  Bee  ;  Sooniram  Jeetmul  V. 
R.  D  Tata  and  Co.  (both  unreported  ; 
supra)  and  Hajee  2ar  Mohamed  v.  Zulai- 
kha  Bai  (6). 

Pratt,  Offg  C.  J.— In  the  order  of 
reference  I  have  already  given  my  reasons 
for  holding  that  the  finding  of  the 
learned  Judgeon  the  Original  Side  does  not 
amount  to  a  judgment  within  the  meaning 
of  Art.  13  Letters  Patent 

I  have  now  had  the  opportunity  of 
reading  rny  brother  Ormiaton's  answer  to 
the  reference,  in  which  I  fully  concur. 

In  view  of  his  exhaustive  analysis  of 
the  authorities  on  the  subject,  it  seems 
unnecessary  to  discuss  them  at  any 
length, 

I  would,  however,  remark  that  I  agree 
with  the  observation  of  Macleod,  C.  J.,  in 
Goverdhanlalji  v.  Chandraprabhavati 
(18)  that  the  distinction  between  deci- 
sions and  orders,  which  stand  by  them- 
selves, and  decisions  on  a  single  issue,  is 
a.  very  real  one.  I  am  also  at  one  with 
him,  when  he  says  that  it  is  not  desirable 
on  general  principles  that  a  suit  should 
be  tried  piecemeal,  and  a  decision  on  an 
issue  to  the  effect  that  the  trial  of  the 
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suit  should  proceed  does  not  amount  to  a 
judgment. 

As  held  by  Robinson,  C  J.,  in  Yeo  Eng 
Byan  v.  Beny  Seng  and  Co.  (l)  an  order 
which  merely  paves  the  way  for  the  de- 
termination of  the  question  between  the 
parties  cannot  be  considered  to  be  a 
judgment  The  finding  with  which  we 
are  concerned  is  one,  in  effect,  which  de- 
cides that  the  suit  is  maintainable,  and 
so  paves  the  way  for  the  determination  of 
the  main  question  between  the  parties 

It  does  not  finally  decide  the  rights  of 
the  parties  and  will  be  subject  to  attack 
on  appeal,  if  the  decree  is  ultimately 
against  the  appellant 

I  would  point  out  that  the  finding 
which  foims  the  subject  of  the  present 
reference  is  in  an  entirely  different  cate- 
gory to  the  order  in  the  recent  Bench  case 
of  Ma  Hman  v.  The  Official  Receiver 
(33)  We  there  held  that  an  order  of  the 
Judge  on  the  Original  Side  allowing  the 
Official  Receiver  commission  at  5  per  cent, 
on  the  sale  proceeds  of  certain  properties 
sold  by  a  firm  of  auctioneers  under  the 
orders  of  the  Court  was  a  judgment  Our 
reason  was  that  the  order  in  question  was 
in  effect  a  decree  in  favour  of  the  Official 
Receiver  for  a  large  sum  of  money.  On 
the  facts,  obviously,  had  there  been  no 
right  oE  appeal  a  grave  injustice  would 
have  resulted  to  appellants 

I  would  answer  the  question  referred 
in  the  negative 

Carr,  J. — I  agree  with  the  judgment 
of  my  learned  brother  Ormiston  and  with 
his  answer  to  the  question  referred. 

In  particular  I  agree  that  when  I  said 
in  Moolla  Goolam  Mahomed  v.  Ameena 
Bee  Bee  (unreported  ,  supra)  that-  preli- 
minary findings  on  certain  issues  were 
final  and  could  not  be  reversed  in  the 
final  judgment,  I  was  wrong. 

Cunliffe,  J.— On  1st  Beptomber  1927, 
Chan,  J,  on  the  Original  Side  of  this 
Court,  passed  an  order  dealing  with -vari- 
ous contentions  raised  in  a  suit  before 
him  on  a  hundi.  It  is  apparent  from  the 
learned  Judge's  order  that  a  number  of 
arguments  were  raised  before  him  on  the 
question  of  the  legal  liability  of  the 
defendants  I  and  3.  They  were  of  a 
technical  nature  and  do  not  appear  to  have 
had  much  merit  At  any  rate,  the  order 
concludes  with  these  words  : 

"  For  these  reasons  no  final  order  in  possible 
either  against  defendant  1  or  against  defend- 

'  (33)  A.  I.  ~ 


ant  3  on  the  arguments  raised  by  the  learncc? 
advocate  on  their  behalf.  The  case  will  there- 
fore, proceed " 

And  so  it  would  have  proceeded,  had 
there  not  been  some  delay  in  collecting 
evidence  on  commission 

Taking  advantage  of  the  delay,  how- 
ever, the  parties  adversely  affected,  obvi- 
ously against  the  intention  of  the  learned 
Judge  who  desired  to  dispose  of  the  whole 
case  as  soon  as  possible  in  a  business  like 
manner,  took  the  opportunity  of  coming 
to  this  Court  in  appeal 

It  is  argued  that  the  order  passed  by 
Chari,  J  ,  is  a  judgment  within  Ait  13 
of  our  Letters  Patent  In  my  opinion,  it 
is  not  a  judgment  at  all.  It  may  be  part 
of  a  judgment  ;  hut  it  was  certainly  never 
contemplated  by  the  Letters  Patent  that, 
at  every  stage  of  the  final  hearing  of  a 
case,  litigants  dissatisfied  with  the  view 
expressed  by  the  trying  Judge  should  im- 
mediately proceed  to  the  Court  of  appeal. 
One  can  imagine  the  state  of  affairs  where 
six  or  seven  visits  to  the  Court  of  appeal 
on  six  or  seven  issues  decided  against  the 
contentions  of  one  or  other  of  the  parties 
would  precede  the  final  disposal  of  the 
case  In  these  circumstances  I  agree  that 
the  question  referred  to  the  Full  Bench 
should  be  answered  in  the  negative 

Darwood,  J  — I  concur. 

R  K.  Reference  answered 

in  negative 
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Ma  Kyuay — Appellant. 
v 

Ma  Mi  Lay  and  another — Respondents. 

First  Appeal  No  131  of  1928,  Decided 
on  9th  August  1928,  from  judgment  of 
Original  Side  in  Civil  Regular  No  146  of 
1928 

#  Provident  Funds  Act  (19  of  1925),  S.  5 
— Nomination  prohibited  by  personal  law  is 
valid — Such  nomination,  though  made  be- 
fore the  Act  of  1925,  and  though  no  fresh  no- 
mination ,wa«  made  after  that  Act  is  vali- 
dated by  S.  5. 

The  effect  of  S.  5  is  that  a  nomination  Is 
valid  in  spite  of  any  prohibition  in  the  per- 
sonal law  of  the  person  making  tho  nomina- 
tion and  this  holds  good  even  if  the  nomina- 
tion was  made  before  the  pausing  of  tho  Act 
of  1925  and  no  fresh  nomination  was  made 
after  the  Act  was  passed.  [F  55  G  1} 

Ba  Han — for  Appellant. 
Leong — for  Respondent  1. 
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Judgment — Maung  Po  Hla,  deceased 
was  an  employee  of  the  Burma  Railways 
and  a  subscriber  to  tho  Railways  Provi- 
dent Fund.  Ho  nominated  his  sister  Ma 
Kywe  as  his  beneficiary.  His  wife  and 
sole  heir  under  the  Burmese  Buddhist  I-JLW 
Ma  Mi  Lie  sued  for  recovery  of  the  sum 
standing  in  her  husband's  name  at  his 
death  and  obtained  a  decree 

In  the  diary  of  llth  May  1926  tho 
learned  Judge  on  the  original  side  re- 
corded 

"tho  point  for  decision  19  whether  tho  Provi- 
dent Funds  Act  overrides  the  personal  law  of 
Maung  Po  Hla  to  the  extent  of  enabling  him 
bo  direcb  his  money  to  bo  paid  to  his  sister." 

The  Judge  found  that  the  effect  of  S  5, 
provident  Funds  Act,  1925,  was  that  a 
Domination  is  valid  in  spite  of  iny  pro- 
hibition in  the  pei  sonal  law  of  the  person 
[making  tho  nomination  We  agree  that 
i there  can  be  no  doubt  of  the  correctness 
of  this  construction 

The  provisions  of  S  5  arc  perfectly 
clear  and  definite,  and  on  this  finding 
tho  suit  by  tho  wife  should  have  been 
dismissed.  The  lenrnod  Judge  hag,  how- 
ever, held  that  as  the  nomination  of  the 
sister  was  made  by  n  declaration,  dated 
the  27th  September  1924,  before  the  Act 
came  into  force,  it  wa,s  invalid.  lie  con- 
sidered that  tho  Act  was  not  mtcmled  to 
huvo  a  retrospective  force  and  a  fresh  no- 
mination wns  required 

This  was  a  point  not  taken  in  argu- 
ment and  the  Court  was  not  justified  in 
coming  to  a  decision  on  this  ground 
without  hearing  the  advocates  on  the 
point 

We  find  ourselves  quite* unable  to  ac- 
cept the  reasoning  of  the  learned  trial 
(Judge  The  effect  of  tho  new  Act  was 
clearly  to  render  valid  LI  nomination 
which  was  previously  invalid  as  con- 
travening the  provisions  of  the  Burmese 
'Buddhist  law.  It  is  not  a  question  of 
retrospective  effect  since  tho  declarant 
did  not  die  till  after  tho  Act  came  into 
force 

No  fresh  nomination  wag  necessary. 
Tho  nominee  is  entitled  to  tho  money 
We  set  aside  the  decree  of  the  original 
side  and  direct  that  the  suit  be  dismis- 
sed. Appellant  will  have  costs  in  the 
suit  and  appeal.  Advocate's  fee  three 
gold  mohurs. 

S.N  /R  K  Decree  set  aside 
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G.  Bhandan — Plaintiff — Appellant, 
v 

R.  Nihalchand  and  others — Defendants 
— Respondents. 

First  Appeal  No  100  of  1928,  Decided 
on  21st  August  1929,  from  judgment  of 
original  side  in  Civil  Regular  No.  102 
of  1927. 

(a)  Landlord  and  Tenant — Tenant    holding 
over — Conditions  of  lease  continue. 

At  tho  expiration  of  tho  term  of  a  lease  the 
lessee  holding  ovor  must  be  taken  to  have 
done  so  on  tho  conditions  of  tho  lease. 

[P  50  C  1] 

(b)  Limitation  Act,   S    14— Claim  for  rent 
allowed     without     specific      issue      but    dis- 
allowed   in    appeal  as    S.  12,    Rangoon    Rent 
Act,    did   not    apply — Whole    period    of  suit 
can  be  deducted  in  fresfi  suit  for  rent. 

A  plaintiff  obtained  a  decree  for  rent  which 
was  revised  in  appeal  on  tho  ground  that  pro- 
visions of  S.  l!2,  Rangoon  Bent  Act,  were 
not  satisfied.  In  trial  Court  no  specific  issue 
was  r.nsed  on  the  point.  Plaintiff  sued  again 
for  the  rent. 

Held  that  tho  plaintiff  was  entitled  to  de- 
duct the  whole  tuno  required  for  the  previous- 
suit  as  he  was  bona  fide  litigating  his  claim 
throughout  that  period:  A.  I.  Rm  1916  t*.  C. 
96,  Expl.  [P  57  G  2] 

(c)  Civil  P.  C.,   S.  11— Issue    of    law— Deci- 
sion on  admission  due    to    erroneous    concep- 
tion of  law  is  not  res  judicata. 

A  decision  based  solely  on  an  admission 
which  was  based  on  an  erroneous  conception 
of  law  cannot  operate  as  res  judicatn. 

LP  58  C  2] 

(d)  Rangoon     Rent    Act,     S.     19    (1)— Stan- 
dard rent     not    fixed— Collateral    agreement 
to  pay  fixed  rent  is  not  covered  by  the  Act. 

There  was  a  contract  subsisting  between  & 
lessee  and  a  sub-lessco  that  tho  sub-lessoeft 
should  pay  to  the  landlord  the  daily  rent, 
whatever  it  was. 

Held  in  a  suit  by  lessco  for  reimbursement 
of  rent  paid  for  tho  aub-lesseo,  that  the  agree- 
ment;, the  standard  rent  not  having  been  fixed 
by  tho  Controller,  was  not  illegal  under  S.  19 
(l)  of  the  Act,  and  consequently  the  contract 
being  merely  collateral  was  not  avoided  by 
the  Act.  [P  59  G  1J 

N.  N.  Burjorjee — for  Appellants 
J.  K.  Mundii — for  Respondents 
Judgment. — The   plaintiff    appellant 
is  a  jeweller  who  occupied  a  stall  in  the 
Suratee    Bara    Bazaar   under    a   tenancy 
agreement  providing  for    the   payment  of 
a  daily  rent      Although  in  theory   such  a 
tenancy    is    merely  a  daily    tenancy,    the 
practice  of  the  bazaar  authorities    is    to 
allow  a  tenant  to  continue   to  occupy  the 
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stall  as  long  as  he  continues  fco  pay  his 
rent  and  does  not  do  or  omit  to  do  any- 
thing which  causes  inconvenience  in  the 
administration  of  the  bazaar.  If  circum- 
stances render  it  desirable,  the  rent  is 
raised  and  a  new  tenancy  agreement  is 
entered  into  at  an  increased  rent,  but  it 
seldom,  if  ever,  happens  that  the  rent  is 
raised  to  a  point  which  induces  the 
tenant  to  give  up  his  tenancy  Again, 
while  sub-letting  without  the  consent 
of  the  authorities  is  not  allowed,  so 
long  as  the  sub-lessee  does  not  cause 
trouble  and  the  outward  aspect  of  the 
transaction  is  that  he  has  merely  a  license 
to  occupy  the  stall,  no  objection  appears 
to  be  taken. 

In  1919  the  plaintiff-appellant  left 
Eangoon  having  entered  into  an  agree- 
ment, Ex.  A  (1),  with  the  defendant-res- 
pondents, a  joint  family  carrying  on  the 
trade  of  jewellers  through  their  manager, 
defendant  1.  By  this  agreement  which 
is  in  the  form, of  a  lease,  the  plaintiff  let 
to  defendant  the  stall  and  its  furniture 
a  list  of  whicb  is  attached,  its  value 
being  stated  to  be  Es  1,196,  for  two 
years  from  the  date  on  which  possesssion 
would  be  given. 

11  paying  therefor  the  monthly  rent  of  Rs.  90 
per  month  and  also  the  daily  rent  to  tho 
company  during  the  said  term." 

The  lessee  covenants: 

11  (l)  to  paythe  said  ronb  on  10th  day  of  each 
month,  (2)  to  surrender  at  the  end  of  the  torm, 
and  (3)  to  pay  also  rent  to  Surateo  Bazar  Go  , 
Ltd.,  and  observe  all  the  rulea  and  regula- 
tions of  tho  said  company." 

There  is  a  proviso  for  determination 
on  one  month's  notice  if  the  lessor  comes 
to  Rangoon  with  intention  to  resume 
his  own  business  The  only  reasonable 
construction  of  this  document,  having 
regard  to  the  3rd  covenant,  is  that  the 
lessee  agreed  with  the  lessor  to  pay  the 
daily  rent  to  the  company,  not  to  the  les- 
sor. At  the  time  of  the  execution  of  the 
lease  the  daily  rent  was  Be  1-4-0  and  it 
remained  the  same  until  it  was  increased 
under  the  circumstances  hereinafter  set 
out  Possession  was  given  on  23rd  Oc- 
tober 1919,  bnt  at  the  expiration  of  the 
term  the  defendants  held  over,  and  they 
must  be  taken  to  have  done  so  on  the 
conditions  of  the  lease 

The  defendants  continued  to  pay  the 
monthly  rent  to  the  plaintiff  up  to  22nd 
October  1922,  as  and  from  which  date  they 
ceased  to  pay  it,  and  on  10th  December 
1922,  by  means  which  need  not  be  particu- 


larized, the  defendants  persuaded  the 
bazaar  authorities  to  determine  the  plain- 
tiff's tenancy  and  to  give  them  a  tenancy 
at  a  daily  rent  of  Es.  4-4-0,  thus  ousting 
the  plaintiff 

The  plaintiff  returned  to  Rangoon,  and, 
as  the  result  of  his  representation,  on 
10th  February  1923,  the  Bazaar  Com- 
pany again  recognized  him  as  their  ten- 
ant at  an  increased  rent  of  Es.  4  a  day. 

On  28th  April  1923  the  plaintiff  gave 
the  defendants  notice  to  vacate  by  23rd 
May  1923  and  there  having  been  non- 
compliance  with  the  notice,  on  4th  July 

1923,  he    instituted    Civil    Eegular  Suit 
No   354  of  1923    of    this    Court.     In  this 
suit,    as   originally   framed,    he  claimed, 
among  other  reliefs,    possession,    Es  630 
as  rent  for  the  period  from    23rd  October 
1922  to  23rd  May  1923,  thereafter  Es   90 
as  compensation  for   use   and  occupation 
for    the   period  from    23rd   May  1923  to 
23rd  June  1923,    and   further   such    com- 
pensation at  the  same  rate 

On  14th  August  1923,  he  filed  an  amen- 
ded plaint  in  which  no  claim  for  rent 
as  such  was  made,  but  a  claim  was  made 
for  Es.  720  (being  the  aggregate  of  the 
sums  of  Es  630  and  Es  90)  as  mesne 
profits  On  2nd  September  1924,  a  de- 
cree was  passed  by  May  Oung,  J  ,  in 
favour  of  the  plaintiff  for  (inter  alia)  pos- 
session, Eg  630  as  rent  from  23rd  Octo- 
ber 1922  until  23rd  May  1923,  and  com- 
pensation for  use  and  occupation  at  Es.  90 
per  mensem  from  23rd  May  1923,  till 
possession  was  given.  The  defendants 
appealed  in  Civil  First  Appeal  No  202  of 

1924,  and  by4he  decree  of  the   appellate 
side  dated    30th    March  1925,  the  decree 
of  the  original    side   was   confirmed,    ex- 
cept   as    to    the   item  of  Es.  630  for  rent 
as  to  which  it  was   held    that    no   decree 
for   rent  could    be   passed    by   reason   of 
S.  12,    Eangoon   Eent  Act   1920,    which 
provides    that  a  plaint    in  a  suit    for    the 
recovery   of   rent    is   not    to  be  accepted 
unless  a  certificate  'certifying   the   stan- 
dard rent  has  been  attached  thereto.     No 
such  certificate  had   been    attached  to  the 
plaint  in  the  suit. 

On  the  same  date,  30th  March  1925, 
the  defendants  gave  possession  to  the 
plaintiff  It  should  be  stated  that  the 
defendants  paid  to  the  Bazaar  Company 
daily  rent  at  the  rate  of  Es.  4-4-0  a  day 
from  10th  December  1922  to  10th  Feb- 
ruary 1923,  the  date  on  which  the  plain- 
tiff was  again  recognized  by  the  Bazaar 
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•Company  as  its  tenant.  Thereafter  they 
•ceased  to  pay  such  rent.  From  23rd 
May  1923  to  17th  July  1923,  the  plain- 
tiff  paid  rent  at  the  rate  of  Us  4  a  day, 
aggregating  Rs.  224  bo  the  Bazaar  Com- 
pany although  the  defendants  were  ac- 
tually in  occupation.  From  18th  July 
1923  to  30th  March  1925  the  Bazaar  Com- 
pany refused  to  accept  rent  from  either 
party,  hut  after  being  given  possession, 
thi  plaintiff,  on  19th  August  1925  paid 
to  the  Bazaar  Company  the  rent  which 
'had  accrued  during  this  period  aggrega- 
ting Rs  2,488 

The  plaintiff  filed  the  present  suit  on 
26th  February  1927,  claiming  Rs  3,750 
under  four  heads: 

Rg, 
j(a)  Rent  ab  Ra    90   month    from    23rd 

October  1922  to  I22nd  May  1923  ...  G30 
(b)  Amount  paid  by  the  plaintiff  on 
account  of  the  defendants'  de- 
fault to  the  Bazaar  Company 
from  10th  February  1923  to  22nd 
May  1923  at  Rs.  4  a  day  ...  403 

XG)  Amount  paid  by  the  plaintiff  for 
tho  defendants'  use  and  occupa- 
tion to  the  Bazaar  Company  from 
23rd  May  1923  to  17th  July  1923 
at  Us.  4  a  day  ..  224 

(d)  Amount  paid  by  the  plaintiff  to 
the  Bazaar  Company  on  account 
of  tho  defendants'  UHO  and  oc- 
cupation of  the  stall  from  18th 
July  1923  to  30th  March  1925  ...  2.4BR 


Total 


3,750 


The  learned  Judge  on  the  original 
•aide  dismissed  tho  suit,  holding  that  the 
claims  under  the  several  heads  were 
barred  by  limitation,  by  the  provisions 
of  O.  2,  R.  2,  Civil  P.  C.,  or  by  res  judi- 
cata,  in  certain  cases  by  a  combination 
•of  two  of  them 

The  claim  for  rent  is  based  on  a  con- 
siderafcion  different  in  the  main  to  those 
governing  the  claims  under  the  other 
heads.  As  to  this  the  plaintiff  claimed 
•for  the  purposes  of  limitation  to  exclude 
the  period  from  the  institution  of  the 
-suit  to  the  decision  of  the  appeal  from 
the  decree  therein  The  learned  Judge 
held  that,  the  defendants  in  their  written 
statement  having  pointed  out  that  the 
tiuit  in  so  far  as  it  was  based  on  a  claim 
for  rent  by  reason  of  the  non-observance 
of  the  provisions  of  S  12,  Rangoon  Rent 
A  at,  1920,  and  the  plaintiff  having  taken 
no  steps  to  legalize  his  claim  for  rent,  he 
•could  not  be  held  to  be  prosecuting  the 
previous  suit  in  good  faith  as  regards  this 
claim,  and  that,  therefore,  he  was  nob 


entitled  to  the  benefit  of  S.  14,  Lira  Act. 
In  Civil  Regular  No.  354  of  1923,  there  was 
no  issue  covering  the  point,  except,§per- 
haps  the  general  issue  as  to  the  relief  to 
which  the  plaintiff  was  entitled,  and  the 
matter  could  not  have  been  seriously  dis- 
cussed, as  May  Oung,  J.,  gave  a  decree 
for  the  rent  as  a  matter  of  course.  So 
long  as  the  decree  was  in  existence,  that 
is  to  say,  until  it  was  in  part  set  aside 
by  the  appellate  Court,  the  plaintiff 
could  not  tile  another  suit  for  the  rent, 
and  Mr.  Munshi  concedes  that  the  plain- 
tiff is  entitled  to  deduct  the  period  in- 
tervening between  the  two  decrees  But 
this  is  not  enough  to  save  limitation,  and 
Mr.  Burjorjee  urges  that  the  period  of 
exemption  should  begin  on  the  date  of 
the  institution  of  the  suit  In  support 
of  bis  argument  he  cites  Nntyamom 
Dassi  v  Lakhan  Chandra  Sen  (i)  whore 
the  decision  o£  the  Calcutta  High  Court 
in  Lakhan  Chandra  Sen  v.  Madhusudan 
Sen  (2)  was  affirmed  by  the  Privy  Coun- 
cil The  decision  of  the  High  Court  had 
been  that  the  plaintiffs  in  the  suit  should 
be  allowed  the  period  between  the  date 
of  his  decree  and  the  date  when  it  was 
set  aside  But  their  Lordships  laid  it 
down  as  a  general  principle  that  limita- 
tion would. 

"  without  doubt  remain  in  suspense  whilst  the 
plaintiffs  wsra  bona  fide  litigating  for  their 
rights  in  a  Court  of  justice." 

Having  regard  to  the  fact  that  no  spe- 
cific issue  was  raised  on  the  point,  and 
that  the  rent  was  in  fact  decreed,  we 
think  that  it  must  be  held  that  the  plain- 
tiff was  bona  fide  litigating  his  claim 
throughout  the  period  of  the  suit.  Mr. 
Munshi,  however,  relies  on  S,  1  (4), 
Rangoon  Rent  Act,  1920,  which  provides 
that  the  expiration  of  the  Act  shall  not 
render  recoverable  any  rent  which  dur- 
ing the  continuance  of  the  Act  was  ir- 
recoverable, and  argues  that  notwith- 
standing that  before  the  institution  of 
the  suit  the  Act  had  expired,  no  rent  in 
excess  of  Re.  1-4-0  a  day,  the  standard 
rent,  is  recoverable.  But  it  has  to  be  re- 
membered that  the  agreed  rent  of  Rs  90 
a  month,  on  any  possible  construction  of 
Ex.  A(l)  covered  nob  only  the  right  to 
occupy  the  stall  but  the  hire  of  valuable 
furniture,  and  on  the  materials  before  us, 
it  is  impossible  to  say  that  the  rent  in 
excess  of  Rs.  1-4-0  a  day  exceeded  the 

1)  A.  I.  R    191G  P.  C.  9G=43~Ca,l.  660  (P.C}- 

2)  [1907]   35   Cal.    209=7   0.    L.    J.     59=12 
0,  W.  N.  326, 
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permissible  amount,  \Ve  are  of  opinion, 
therefore,  that  the  claim  for  Bs  630  renb 
is  nob  barred  by  limitation  or  by  S  1  (4) 
of  the  Acb. 

After  the  hearing  of  the  appeal,  before 
•we  had  delivered  judgment,  it  came  to 
our  notice  that  at  the  hearing  of  Civil 
First  Appeal  No  202  of  1924  Mr  Burjor- 
jee  had 

"admitted  that  no  decree  for  rent  can  bo 
passed,  by  reason  of  the  provisions  of  S  12, 
Rangoon  Rant  Act  " 

The  question  arises  whether,  by  reason  of 
the  -adnjission,  -.  the  claim  for  Rs  630 
is  nob  ros  judicnU  Mr  Munshi  did  nob 
argue  the  point,  and  no  reference  \vas 
made  to  it  by  either  counsel  As,  how- 
ever, the  point  was  raised  in  the  written 
statement  and  was  covered  by  the  issues, 
we  set  down  the  appeal  for  further  hear- 
ing with  respect  to  ib 

Mr  Burjorjea  argues  that  the  admission 
was  based  on  an  erroneous  conception  of 
the  law,  and  that  a  decision  based  on  th.it 
admission  cannot  operate  as  res  judicata 
He  cites  bo  us  the  remarks  of  their  Lord- 
ships of  the  Privy  Council  in  Ganendro- 
mohun  Tagore  v.  Juttendro  Mohun 
Tagore  (3)  that 

"the  plamti/T,  howovcr,  is  not  bound  by  an 
admission  of  a  point  of  law,  iior  precluded 
from  asserting  tho  contrary,  in  order  to  obtain 
relief  to  which,  upon  a  true  construction  of 
the  law,  ho  may  appear  to  bo  entitled  " 

And  in  Beni  Pershad  Koen  v  Dudh- 
nath  Boy  (4),  their  Lordships  observed  : 

"Tho  High  Court  seems  to  have  understood 
counsel  to  have  admitted  that  receipt  of  rent 
by  the  Maharajah  operated  as  A  confirmation 
of  the  pattah,  and  tho  only  question  which  re- 
mained was  the  construction  of  tho  p/ittah. 
In  the  opinion  of  their  Lordships  this  admis- 
sion, if  correctly  understood,  wa*  erroneous  in 
point  of  law,  and  dons  not  preclude  the  coun- 
Hel  for  the  appellant  on  this  appoa.1  from 
claiming  his  client's  legal  rights." 

If  the  admission  before  the  appellate 
Bench  was  in  fact  erroneous  we  are  un- 
able to  hold  that  u,  decision  based  solely 
on  such  admission  could  operate  as  res 
]udicata  The  only  reference  to  the 
matter  in  the  judgment  beyond  the  re- 
cording of  the  admission,  is  the  state- 
ment by  their  Lordships  that  they  were1 

"of  opinion  that  the  dncrco  of  the  Court 
below,  except  in  ragard  to  tho  granting  of  rent, 
is  correct  ,  and  with  that  exception  it  will  be 
confirmed," 

We  are  unable    to  accept  Mr   Munshi1  s 
contention  bhab   bhiq   wag  the  debermina- 
~ 


~(3)  I~A.  Sap.  Vo].  47=9  B  L.  B.  377—  18 
W.  R.  859=2  Suther  692^=3  Sar  82  (P  C  ), 

(4)  [1899]  27  Cal.  156=26  T.  A.  216=4  C.  W. 
N.  274=7  Sar.  580  (P  C.). 


tion  of  an  issue  after  independent  consi- 
deration. It  should  also  be  noted  that 
the  judgment  of  the  appellate  Court  wasr 
not  that  the  rent  was  not  due,  but  that 
so  far  as  the  claim  in  respect  of  it  was 
concerned  the  plaint  should  not  have 
been  accepted,  because  the  Rent  Con- 
troller's certificate  was  not  attached 
thereto,  and,  therefore,  the  claim  could 
not  be  entertained 

Mr.  Burjorjee  contends  that  the  ad- 
mission was  erroneous,  because  S.  12, 
Rent  Act  had  no  application,  the  lease 
being  not  of  a  stall,  but  of  a  stall  with 
furniture  of  considerable  value  The 
Rent  Act,  unlike  the  English  Acts,  did 
not  bring  within  its  ambit  furnished 
premises.  It  should  further  bo  noticed 
that  two  separate  rents  were  reserved, 
one  of  Rs  90  a  month  to  be  paid  to  the 
plaintiff  and  one  of  Rs.  1-4-0  a  day  to  be 
paid  to  the  Bazaar  Company  It  is  nob 
an  unreasonable  consbruction  of  Ex  A  (l)i 
that  the  whole  of  the  monthly  rent  is  tol 
be  attributed  to  the  furniture  Be  this, 
its  it  may,  in  our  opinion,  the  admission' 
of  law  was  erroneous  and  the  claim  to! 
the  Rs  630  is  nob  burred  by  res  judicata 

Item(b)  consists  of  the  daily  rent  of 
Rs  4  a  day  paid  by  the  plaintiff  to  the 
Bazaar  Company  from  10th  February 
1923,  when  he  was  recognized  by  the 
Company  as  its  tenant,  to  23rd  May 
1923,  when  the  defendants'  sub-tenancy 
expired  By  reason  of  Ex  A  (l)  there 
was  a  contract  subsisting  between  the 
plaintiff  and  the  defendants  that  the  de- 
fendants should  pay  to  the  B.izaar  Com- 
pany the  da.ily  rent,  whatever  it  was 
As  and  from  10th  February  1923  it  was 
Rs  4  a  day,  having  been  reduced  from- 
Rs.  4-4-0  a  day,  whioh  was  the  amount 
which  the  defendants  had  agreed  to  pay 
to  the  Bazaar  Company,  when  on  the 
10th  December  1922,  they  became  its 
direct  tenants  The  defendants  failed  to 
implement  their  contract  and  the  plain- 
tiff paid  the  money  In  dealing  with 
this  matter,  the  learned  Judge  misfip" 
prehended  Ex.  A  (1)  and  held  that,  under 
it.  the  contract  was  that  the  defendants 
should  pay  to  the  plaintiff  rent  at  Rs  90 
a  month  and  renb  at  Rs.  1-4  a  day,  which 
latter  rent  the  plaintiff  should  pass  on  to 
the  Bazaar  Company,  whereas,  as  has 
been  pointed  out,  the  contract,  on  its 
true  construction,  provided  nothing  of 
the  sorb.  He  accordingly  held,  first,  that 
during  the  period  in  question,  the  plain- 
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tiff  could  not  recover  more  than  Rs.  1-4-0 
a  day,  the   standard    rent,    and,  secondly, 
that  tha   plaintiff    should    have  included 
this  claim  in   his  prior  suit.     As  regards 
the  first    point,  the   plaintiff's  claim  was 
not  for  rent,  but    to  be  reimbursed  a  sum 
of  money    which  in    consequence    of  the 
defendants'    breach  of  contract,    he  had 
been   bound    to  pay    to  the    Bazaar  Com- 
pany      The    plaintiff's    agreement    with 
the*   Bazaar     Company    to    pay    rent    in 
excess  of  the  standard  rent  was  the  direct 
consequence   of  tha   defendant's  previous 
wrongful  conduct   in  procuring  himself  to 
be  recognised  by   tho  Bazaar  Company  as 
its   immediate    tenant      Such    an   agree- 
ment, the  standard  rent    not  having  been 
ifixcd  bv    the   Controller,    was  not  illegal 
,'unclor    S.  19    (l)    of    the    Act,    and     con- 
jgequently    the    contract,    Ex.  A  (l)    in  so 
| far  as  it   rendered    tho  defendants   liable 
jto  the    plaintiff  to  pny   to    the    Bazaar 
Company  the  daily  rent  at  whatever  sum 
it  might  be  fixed  by  the  Bazaar  Company, 
being  merely    collateral,  was  not  avoided 
by  tho  Act      The  same   misapprehension 
icaused  the  learned  Judge  to  hold  that  the 
[amount     being    rent,   ought  to  have  been 
claimed  in  the  former   suit      It  was  not 
rent  and    did    not  arise   from  any  ciuse  of 
action   on    which    the     former  suit    was 
based      At  the  time  of    the  institution  of 
the  former  suit  it    had  no  I  been  paid,  and 
it  was  not,  in  fact,  paid  till  August  1925 
Item  (c)   is    a    claim    for  Rs.  224  being 
the  amount  paid  to  the  Bazaar  Company 
for  the  defendants'  uso    and  occupation  ab 
the  rate   of    Rs     4   a  clay   from  23rd  May 
1923,  when    the    plaintiff's  notice  to  the 
defendants    determining    the  sub-tenancy 
expired,  to    17th     July    1923.    when    tho 
Bizaar  Compiny  ceased    to   collect    tho 
daily  rent      This  claim  the  lourned  Judge 
held  to  be    barred   by  res  judicata,  as  be- 
ing   compensation    to  the  plaintiff  in  res- 
pect of  the  use  and    occupation  of  the  de- 
fendants,   which    had  already  neon  awar- 
ded at  Rs  90  a   month,  and   barred  under 
O    2,    R  2  because  it  ought  to  have  been 
included  in    the    former  suit       The  claim 
was,  in  reality,    to    be  reimbursed  money 
which    the    plaintiff   was  obliged  to  pay 
owing  to    the   default   of   the  defendants 
Mr  Burjorjee,  however,    admits  that  the 
daily  rent   up   to  tho  date  of  the  institu- 
tion of  the  former  suit  had  been  paid  be- 
fore its   institution;    to    that  extent,  the 
claim  should   have   been    included  in  the 
former  suit   and,    not    having  been  so  in- 


eluded,  is  now  barred.  The  suit  was  in. 
stifcuted  on  4th  July  1923,  On  this  head, 
therefore,  tho  plaintiff  is  entitled  to  re- 
ceive Rs.  4  a  day  for  13  days  or  Rs.  52 
only  and  the  claim  as  to  the  balance  of 
Rs-  172  fails 

Item  (d)  is  the  amount  paid  by  the 
plaintiff  to  tho  Bazaar  Company  on  ac- 
count of  the  defendants'  use  and  occupa- 
tion of  the  stall  from  18th  July  1923  to 
30lh  March  1925  It  stands  on  the  same 
footing  as  tho  Rs  52  part  of  item  (c) 
which  has  boon  allowed,  and  must  itself 
be  allowed  for  the  same  reasons  The  re- 
sult is  that  the  plaintiff  succeeds  as  to 
the  sum  of  Rs  3,578.  The  decree  of  the 
original  side  will  be  set  aside  and  in 
lieu  thereof  there  will  be  a  decree  in  fav- 
our of  tho  plamtiff  for  Rs  3,578  and  costs 
on  that  amount  in  both  Courts  We 
certify  for  two  counsel  on  the  original 
side 

M  N  /R  K  Appeal  allowed. 
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PRATT,  OFFG.  C.  J.,   AND  ORMISTON,  J. 

U  Po  liny  in  -Appellant. 
v. 

Official  Assignee — Respondent. 

First  Appeal  No.  141  of  1928,  De- 
cided on  13th  August  1928,  from  judg- 
ment of  original  side  in  Civil  Regular 
No.  371  of  1927 

*  Presidency  Towns  Insolvency  Act,  S.  52 
— Insured  goods  with  commission  agent — 
Goods  destroyed  —  Agent  becoming  insol- 
vent— Insurance  money  recovered  by  Official 
Assignee  can  be  followed  (  cf  5  Rang.  73— 
Ed.). 

Plaintiff  bad  some  corn  lying  in  tho  go- 
down  of  defendant  on  comission  sale  when 
the  building  was  burnt  down  and  tho  corn 
w.ia  destroyed.  Agont  became  insolvent.  The 
corn  was  covered  by  a  fire  insurance  policy 
arid  the  insurance  company  paid  tho  insur- 
anco  money  to  tho  receiver.  The  insurance 
premium  was  paid  by  tho  plaintiff.  : 

1IM  ,  that  tho  insurance  money  paid  to 
the  Official  Assignee  for  goods  destroyed  by 
fire  could  be  recovered  by  tho  plamtiff- 
croditor  who  would  have  a  first  claim  on  it. 
Even  if  tho  trust  property  had  been  changed 
into  money,  still  it  could  bo  ear-marked  and 
it  could  be  followed  and  claimed  by  the 
cestui  que  trust  .  In  re  llallcWs  Estate  (1879) 
13  Ch.  D.  696,  Foil.  [I*  GO  G  1,  2] 

N.  N.  Burjorjce—lor  Appellant 
Auzam — for  Respondent. 

Judgment. —  It  -is  common  ground 
that  plaintiff  had  1346  bags  of  gram 
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lying  in  the  godown  of  Syed  Kazim 
on  commission  sale,  when  the  building 
was  burnt  down  and  the  gram  destroyed. 
The  gram  was  covered  by  a  fire  insur- 
ance policy  and  the  Java  Sea  and  Fire 
Insurance  Company  paid  the  Official  As- 
signee Rs.  5,721  on  account  of  the  value 
of  1000  bags  of  gram  destroyed  by  fire. 
It  should  be  explained  that  Sayed  Kazim 
had  died  and  his  estate  was  administered 
in  insolvency.  There  is  also  no  reason 
whatever  to  doubt  the  very  definite  evi- 
dence that  the  insurance  premium  Rs.  150 
was  paid  by  plaintiff.  Plaintiff  sued 
to  recover  the  insurance  money  from  the 
Official  Assignee. 

The  learned  Judge  on  the  original 
side  held  that  the  plaintiff  would  have 
been  entitled  to  recover  the  gram  had  it 
remained  gram  at  the  time  of  the  insol- 
vency, but  that,  as  it  has  been  converted 
into  money,  he  could  not  follow  and 
recover  the  money.  To  our  mind 
the  authorities  on  which  the  learned 
Judge  relies  do  not  support  his  view 
He  quotes  a  passage  from  William's 
Bankruptcy  Practice  at  p.  230  (Edn.  13) 
to  the  effect  that  according  to  the  ordi- 
nary course  of  business  between  mer- 
-chants  and  their  factors,  the  former 
"voluntarily  became  the  creditors  of  their 
factors  in  respect  of  the  moneys  so  re- 
ceived, whereby  the  moneys,  although 
the  proceeds  of  goods  received  on  trust, 
lose  their  trust  character.  But  this  in 
no  wise  justifies  a  finding  that  the  in- 
surance money  for  goods  belonging  to 
the  creditor  lose  its  trust  character 
On  the  previous  page  'it  is  pointed  out 
that  property  vested  in  the  bankrupt  •  as 
-an  agent,  such  as  a  factor,  etc  ,  will  not 
.pass  to  the  trustee  of  the  creditors,  so 
long  as  it  or  its  proceeds  remain  dis- 
tinguishable from  the  mass  of  the  .bank- 
rupt's 'property. 

It  is  also  pointed  out  shortly  after  -the 
passage  quoted  that  goods  brought  by 
the  bankrupt  with  the  proceeds  of  pro- 
perty deposited  with  him  can  be  fol- 
lowed by  the  cestui  que  trust,  if  such 
goods  can  be  identified,  -even  though  the 
purchase  of  them  is  breach  of  trust, 

There  would  seem  no  reason  therefore 
why  the  insurance  money  paid  to  the 
trustee  for  goods  destroyed  by  fire  should 
not  be  recoverd  by  the  creditor  In  re 
\Hallett's  Estate*  (l)  is  clearly  good 

(1)   [1879]   18  Ch.  D.  598=49  L,  J.  Ch.    415= 
28  W,  R.  732=42  L.  T.  421. 
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authority  for  following  the  proceeds  of 
trust  property  so  long  as  they  are  identi- 
fiable, and  in  this  case  they  obviously 
are.  So  it  is  laid  down  in  the  Laws  of 
England,  Halsbury,  in  S  275  (p.  169) 
that  if  the  trust  property  is  'disposed  of 
by  a' trustee  the  proceeds  of  the  disposi- 
tion may  he  followed  and  claimed  by  the 
cestui  quo  trust,  if  they  can  be  identi- 
fied The  same  rule  applies  if  the  trust 
property  has  been  changed  into  money 
and  the  money  can  -be  ear-marked.  We 
consider  that  plaintiff  had  a  first  claim 
on  the  insurance  money  and  his  suit 
should  have  been  decreed.  The  -appeal 
will  be  allowed  and  the  suit  decreed 
with  costs^in  both  Courts 


M.N  /R.K. 


Appeal  allowed 
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PRATT,  OPFG  C  J.,  AND  ORMISTON,  J. 

Official  Assignee  of  Rangoon  and  an- 
other— Appellants. 

v. 

L.  Roopjee — Respondent. 

Civil  Misc  Appeal  No.  44  of  1928, 
Decided  on  6th  August  1928,  from  order 
of  the  [nsolvency  Judge.,  on  original 
side  in  Ins.  Case  No  271  of  1926. 

(a)  Presidency  Towns  Insolvency  Act, 
S.  55 — Person  claiming  to  be  secured  credi- 
tor must  prove  good  faith  and  consideration. 

The  burden  of  proving  good  faith  and  con- 
sideration in  case?  arising  under,  S.  55  is  on 
bhe  person  claiming  bo  bo  a  secured  creditor  . 
43  Jf ad,  739,  Foil  [P  61  01] 

*(b)  Evidence  Act,  S.  91— Registrable 
document  of  contract  not  being  registered — 
It  is  inadmissible  and  no  evidence  of  its 
term*  can  be  given 

Where  a  document,  embodying  a  contract 
between  parties,  should  havo  been,  but  wag 
not  registered,  the  document  itself  is  inad- 
missible in  evidence  and  further  no  evidoncu 
can  be  given  of'its  terms  under  S.  91. 

[P  61  C  1] 

P.  B    Sen— for  Appellants. 

Halker  —  loT  Respondent 

Judgment  —  Laxmishanker  Lalljee 
was  adjudicated  an  insolvent  on  14th 
December  1926.  On  16th  October  1926, 
he  being  the  owner  of  a.  half  share  of  a 
leasehold  plot  of  land  with  a  building 
thereon,  mortgaged  it  for  Rs.  1,600  to 
the  respondent  who  was  the  owner  of  the 
other  half  share.  Subsequent  to  the  in- 
solvency he  applied  to  the  Court  for  the 
realization  of  his  security  The  claim 
was  referred  to  the  Official  Assignee  for 
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enquiry  and  report;  The  Official  As- 
signee reported  against;  the  claim,  and 
applied  under  S  55,  Presidency  Towns 
Insolvency  Act,  1909,  that  the  mortgage 
be  declared  void  on  the  ground  that  it 
had  been  given  within  two  years  of  the 
date  of  the  insolvency,  not  in  good  faith 
or  for  consideration.  The  learned  Judge 
of  the  original  side  in  his  insolvency 
jurisdiction  held  in  favour  of  the  respon- 
dent?, declared  him  to  be  a  secured  cre- 
ditor and  directed  that  the  mortgaged 
property  be  sold  and  that  the  proceeds, 
after  deducting  the  Official  Assignee's 
commission,  be  paid  to  tho  respondent  to 
the  extent  of  his  debt.  It  is  in  respect 
of  this  order  that  the  present  appeal  is 
filed. 

The  burden  of  proving  good  faith  and 
consideration  in  cases  arising  under  S  55 
is  on  tho  person  claiming  to  be  a  secured 
creditor;  see  Official  Assignee  of  Madras 
v  C  Sambanda  Mudahar  (l).  The 
learned  Judge  has  based  his  decision  on 
a  finding  that  a  certain  transaction  which 
took  place  between  the  insolvent  and  the 
respondent  on  5bh  August  1926,  was  a 
genuine  transaction.  This  transaction  is 
evidenced  by  a  promissory  noto  for 
Rs  1,000  executed  by  the  inolvent  in 
favour  of  the  respondent,  a  document 
which  also  contains  words  which  amount 
to  a  mortgage  or  charge  over  the  insol- 
vent's half  share  in  favour  of  the  respon- 
dent for  the  amount  of  the  debt  The 
document  ought  therefore  to  have  been, 
but  was  not,  registered  The  short  an- 
swer to  the  respondent's  case  is  that  the 
terms  of  the  contract  between  the  parties 
having  been  reduced  to  the  form  of  a  do- 
cument, under  S  91,  Evidence  Act,  no 
evidence  of  its  terms  is  admissible  except 
thn  document,  which  itself  is  inadmis- 
sible. Therefore,  no  evidence  at  all  can 
be  given  of  the  transaction  of  5th  August 

As,  however,  the  learned  Judge  has 
come  to  the  conclusion  that  the  trans- 
action of  5th  August  was  genuine  and 
that  the  later  mortgage  was  merely  ex- 
changing a  security  which,  for  technical 
reasons,  was  invalid  for  a  security  which 
was  legally  valid,  we  propose  briefly 
to  examine  the  salient  features  of  the 
evidence.  (Here  the  judgment  discus- 
sed  evidence  and  continued)  We  are 
satisfied  that  the  respondent  has  failed 
to  prove  that  the  mortgage  was  given 

(1)  [19201    43   Mad.    739=60  I.    0.   2(X5=39 
M.  L.  J.  845. 
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in  good  faith  and  for  consideration.  We« 
are  less  reluctant  to  disturb  the  finding 
on  a  question  of  fact  of  the  trial  Judge 
for  the  reason  that  only  a  very  small 
fraction  of  the  evidence  was  given  before, 
him. 

It  follows  that  the  order  of  the  learned 
Judge  of  the  original  side  sitting  in  in- 
solvency must  be  set  aside,  and  that  for 
it  there  must  be  substituted  an  order  that 
the  mortgage  in  favour  of  the  respondent 
be  declared  to  be  void  as  against  thfe 
Official  Assignee  and  that  it  be  set  aside. 
The  respondent  will  pay  the  costs  of  the 
appellants  here  and  below,  advocate's 
costs  in  each  Court  five  gold  mohurs 

S-N./RK.  Order  set  aside. 
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DOYLE,  J. 

Mohamed  Siddiq — Plaintiff. 

v 

Mohamed  Ahmed  and  another — 
dants. 

Civil  Regular  No  121  of  1927,  Decided* 
on  6th  August  1928. 

Letters  Patent  (Rangoon),  CI.  12— Plain- 
tiff not  applying  for  leave  though  neceuary 
—Defendant  submitting  to  Court's  jurisdic- 
tion— He  cannot  subsequently  object  to 
Court's  jurisdiction. 

Where  in  a  suit  leave  of  the  High  Courti. 
although  necessary  under  01.  12,  Letterg 
Patent;,  is  not  obtained,  the  defendant  must 
raise  the  objection  as  to  the  jurisdiction  of  tho 
High  Court  at  the  first  available  opportunity. 
If  he  fails  to  do  so,  and  at  first  submits  to  the 
High  Court's  jurisdiction,  such  submission 
constitutes  waiver  which  cures  the  defect 
created  by  omission  to  apply  for  leave  :  35  Cal. 
394  and  17  C.  W.  JV/512,  FolL,  4  £0771  482,  20- 
Bwtn.  764  and  37  Bom.  563,  Dist.  [P  62  0  1] 

Ray—tor  Plaintiff 

Auzam — for  Defendant  2. 

Judgment- — In  the  case  now  about  to- 
be  heard  it  is  objected  that,  as  part  of  the- 
cause  of  action  arose  in  Paungde,  and  as- 
the  leave  of  this  Court  has  not  first  been' 
obtained  'under  S.  12,  Letters  Patent,, 
the  Court  has  no  jurisdiction  and  the 
case  should  stand  dismissed. 

Eeference  is  made  to  the  oases  of 
Jairam  Narayan  v.  Atmararti  Narayan- 
(l),  Haribhai  Gandabhai  v  Secretary  of 
State  (2),  and  Abdul  Kadir  v.  Doolanbibi* 
(?)•  where  it  has  been  held  that  leave- 

(1)  [1880]   4  Bom.  482. 

(2)  [1895]  20  Bom.  764. 

(3)  [1913]   37    Bom.    563=20    I.    0.   530=15. 
Bom.  L,  R.  679. 
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nofc  having  first  been  obtained,  the  High 
Court  has  no  jurisdiction  In  each  of 
these  cises  objection  to  the  jurisdiction 
was  raised  at  the  first  available  opportu- 
nity. 

There  has  in  tho  present  c.ise  beou  sub- 
mission on  the  part  of  the  defendant  to 
the  jurisdiction  of  the  Court,  since  he 
has  filed  a  written  statement  and  asked 
for  the  issue  of  a  commission,  nnd  the 
objection  now  taken  is  an  afterthought 

It  has  boon  pointed  cut  in  A  J  King 
v.  Secretary  of  State  (4),  which  has  been 
followed  in  Saraswati  Datsce  v  Hiraj 
Mohim  DavscG  (5),  that  where  there  is  in 
the  beginning  a  submission  to  the  juris- 
diction of  the  High  Court,  such  submis- 
sion constitutes  waiver,  and  that,  there- 
'fore,  whore  the  jurisdiction  of  the  Couib 
;is  fettered  only  by  the  fact  that  leave  to 
Isue  must  be  given  by  the  Court  itself, 


jsuch  waiver  cures  the  detect  creitod  by 
jomission  to  apply  for  leave  The  same 
Iprmciple  has  been  affirmed  in  Ganesh 
Narain  Saki  Deo  v.  Manik  Lai  Chandra 
1(6).  It  commends  itself  as  based  on  a 
!  sound  legal  concept  as  well  as  on  practi- 
cal common  sense.  The  objection  is  not 
upheld;  the  case  proceeds 

S.N./R.K.  Objection  not  upheld 


[1908J"  aTCal.    3'J4=7    U.  L.  J.  Hl^H 
W   N   70rj. 

5)  [1913J   17  C.  W.  N.    512=18  I    G.  8CJH. 

6)  A.  I.  R.  1923  Pat.  562. 


(5) 
(6) 
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KUTLEDGE,  C.  J.,    AND  BttOWN,  J. 

Bowrammah  —  Appellant 


A.  N  A.  N.  Chcttiar  and  another  — 
Respondents. 

Civil  Misc.  Appeal  No  114  of  L928' 
Decided  on  18th  January  1929. 

Limitation  Act.  S.  13  —  Mere  act  of  fraud 
is  not  sufficient  —  It  mutt  be  proved  that  a 
person's  title  or  right  had  been  kept  from  his 
knowledge  by  other  party's  fraud. 

It  ia  nob  sufficient  to  make  S.  19  operative 
that  the  c&uao  of  action  should  be  based  on 
fraud.  It  is  necessary  that  tho  right  claimed 
or  the  title  on  which  it  in  founded,  should 
have  been  kept  from  the  knowledge  of  the  ap- 
plicant by  means  of  fraud,  although  it  may  bo 
that  in  certain  circumstances  it  could  ba  aa- 
aumed  from  tho  act  of  fraud  itself  which  gave 
the  cause  of  action  that  this  act  of  fraud  was 
fraudulently  concealed  from  tho  person  affec- 
ted: A.  /-  fl.  1922  Pat.  507;  17  Cat.  769  and  30 
C0M42,  Appr.  [P63  C  1] 

M.  C.  Naidu—toT  Appellant 
R.  C.  Base—  for  Respondents 


Judgment. — The  respondent  Ghettyar 
Firm  obtained  a.  mortgage-decree  against 
the  appellant  Bowrammah  and  others  In 
execution  of  this  decree  certain  property 
was  sold  by  auction  on  3rd  March  1928. 
The  sale  WLLS  confirmed  on  4th  April  1928 
On  5th  April  one  of  the  defendants  Veenn 
Subba  Ri\v,  filed  an  application  asking  to 
have  the  s  tlo  set  aside.  Ho  stated  that 
tho  plaintiffs  in  collusion  with  tho  pre- 
sent appellant  had  sold  the  land  privately 
for  Kg.  1,230  This  application  was  dis- 
missed on  7th  April.  On  9th  June  the 
present  appellant  filed  an  application  to 
sob  aside  the  a,ilo.  She'ia  tho  mother  of 
Subba  .Rao,  who  made  the  application  on 
oth  April  She  states  that  she  heard  about 
a  weak  before  filing  her  application  that 
Subbj.  Rao  had  negotiated  with  the  plain- 
tihfs  for  sale  of  the  property  to  a  China- 
man for  0,000  that  the  Ghettyar  then  said 
that  thoy  would  arrange  not  to  hold  the 
s-cilo  if  payment  was  made  within  three 
months,  and  th.it  subsequently  the  Chet- 
Lyar  fraudulently  arranged  to  prevent  tho 
Chinaman  from  being  present  at  the 
auction 

The  appellant's  application  was  filed 
under  the  provisions  of  0  21,  R  90,  Civil 
P-  C.  It  WAS  filed  three  months  after  tho 
date  of  the  sale  sought  to  bo  set  aside,  and 
was  prima  facie  therefore  clearly  barred 
by  limitation-  Tho  appellant,  however, 
claims  that  she  is  saved  from  tho  bar  by 
the  provisions  of  S.  18,  Lira.  Act  The 
learned  trial  -Judge  held  that  she  has  not 
established  this  claim,  and  rejected  her 
application  as  time  barred.  She  has  now 
appealed  against  this  decision. 

Three  cases  have  been  cited  to  us,  but 
none  of  them  appears  to  have  any  direct 
bearing  on  the  point  at  issue 

In  tho  case  of  Ramdhan  Chowdhun  v. 
Deonandan  Prasad  Sing  (1),  it  was  held 
at  p  70  (of  I.  L.  E.  2  Pat  ),  in  circum- 
stances similar  to  the  present  that  the 
application  was  time  barred,  unless  it 
could  be  shown  that  tho  respondents' 
right  to  set  the  sale  aside  was  concealed 
from  him  by  frau  I  of  the  appellant. 

A  similar  view  was  taken  in  the  case 
of  Mohendro  Narain  Chaturaj  v.  Gopal 
Mundul  (2)  and  in  the  case  of  Golam 
Ahad  Chowdhury  v.  Judhistir  Chandra 
Shaha  (3) 


1)  A.  I,  R.  1922  Pat.  607=2  Pat,  65. 

2)  [1890]  17  Gal.  769. 

3)  [1903]  30  Gal.  142=7  0.  W.  N.  305. 
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s  Those  decisions  merely  set  forth  the 
provisions  of  S.  18,  Lim.  Act,  as  applying 
to  cases  such  as  the  present. 

We  have  been  referred  on  behalf  of  the 
appellant  to  a  passage  in  the  judgment  in 
Oolam  Ahad  Ckowdhury's  case  (3)  at  p 
153. 

"Bab  if  tho  right  of  tho  appellant  to  apply 
under  tho  section  WAS  concealed  from  him  by 
fraud  of  tha  respondents  ho  would  by  the  ope- 
rattyin  of  S.  18,  Lam.  Act,  and  notwithstanding 
the  confirmation  of  tho  sale,  havo  30  days 
within  which  to  uiakn  hia  application  from  the 
date  on  which  tho  fraud  first  became  known  to 
him." 

It  is  contended  that  this  is  an  autho- 
rity in  favour  of  tho  appellants'  claim  in 
the  present  case,  because  the  fraud  alleged 
in  the  present  case  is  a  fraud  by  the  res- 
pondents We  are  unable,  however,  to  see 
how  this  helps  the  appellant 

Section  18,  Lirn.  Act  does  not  say  that 
when  '  tho  cause  of  action  13  biisod  on 
fraud,  time  only  begins  to  run  from  the 
date  when  the  fraud  became  known  to  tho 
applicant.  S.  18  says 

"Whon  any  person  having  a  right  to  in- 
stitute ii  suit  or  make  an  application  has  by 
means  of  fraud,  baon  kopt  from  tha  knowledge 
of  such  right  or  of  tho  titlo  on  which  id  is 
founded,*  ***»*•»•**•• 

*********  the  time  limited 

for  instituting  a  suit  or  making  an  application. 

(a)  against  the  parson   guilty  of  tho  fraud     * 

shall  bo  computed  from  ,fcho  fcima  when  the 
fraud  firat  becamo  known  to  tha  paraon  injuri- 
ously affected  thereby*  *•*••»*• 

It  is  cleirly  not  sufTiciont  to  make  this 
jsection  operative  that  the  cause  of  action 
;should  be  based  on  fraud  It  is  only 
jnecessary  that  tho  right  claimed  or  the 
title  on  which  it  is  founded  should  have 
been  kept  from  the  knowledge  of  the  ap- 
plicant by  means  of  fraud  and  it  doos  not 
seem  to  us  that  there  is  any  allegation  to 
this  effect  in  the  present  case 

The  appellant  does  not  claim  that  she 
took  any  interest  in  the  sale  at  the  time 
of  the  sale,  that  she  was  present  at  the 
sale  or  that  knowledge  of  the  sile  was 
kept  from  her  The  fraud  she  complains 
of  was  really  a  fraud  practised  on  Subba 
Bow  and  it  is  not  alleged  that  the  res- 
pondents took  any  steps  either  active 
or  passive  to  conceal  this  fraud  from  the 
appellant 

It  may  be  that  in  certain  circumstances 
it  could  be  assumed  from  the  act  of  fraud 
itself  which  gave  the  cause  of  action  that 
this  act  of  fraud  was  fraudulently  con- 
cealed from  the  person  Affected  But  it 
does  not  seem  to  us  that  there  are  any 


circumstances    which  would  justify   such 
an  assumption  in  the  present  case. 

That  being  so,  we  are  unable  to  hold 
that  tho  provisions  of  S.  18,  Lim.  Act,  are 
operative  in  tho  present  case  The  ap- 
pellant's application  was  therefore  barred 
by  limitation  and  wns  rightly  rejected. 
We  accordingly  dismiss  tho  appeal  with 
costs  Advocite's  fee  U  gold  mohurs 
S  N  /R  K  Appeal  dismissed 
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BROWN,  J 

Ye  Nam  Low — Appellant 

v 

Maung  PC  Wun—  Respondent 
Spl    Second   Appeal   No  415  of  1928, 
Decided  on  2nd  January  1929,    from    the 
judgment  of  Dist.  Judge,  Myaungraya,   in 
Civil 'Appeal  No  55  of  1928. 

Malicious  Prosecution — Trial  after  police 
investigation — Case  not  intentionally  false — 
Malice  cannot  be  inferred  merely  from  in- 
formant ^engaging  counsel  in  criminal 
case  or  som-  persons  telling  him  that  the 
person  complained  of  was  innocent. 

Where  the  police  investigate  Ja  case  and 
s^nds  it  up  for  trial,  in  tho  absence  of  proof 
thub  the  informant  intentionally  gave  false 
information,  it  ciniiot  b)  said  that  ho  acted 
maliciously  mjrely  bocausa  he  waa  told  by 
some  persons  that  tho  person  complained  of 
was  innocent  nor  because  tho  informant  en- 
gaged a  counsel  in  tho  criminal  case  [J?  64  G  1] 

A  ling  Gyam — for  Appellant. 

Paw  Tun— for  Respondent 

Judgment. — The  appellant  sued  the 
respondent  for  damages  for  malicious  pro- 
secution He  was  successful  in  tho  trial 
Court,  but  on  appeal  his  case  was  dismiss- 
ed by  the  District  Court,  and  he  has  now 
come  to  this  Court  in  second  appeal.  Ad- 
mittedly the  appellant  was  prosecuted 
for  the  theft  of  an  electric  bulb  and  this 
prosecution  was  instituted  as  a  result  of 
a  complaint  to  the  police  made  by  the 
respondent.  Admittedly  the  appellant 
waa  acquitted  and  it  is  not  suggested  now 
that  he  was  not  innocent  of  the  offence 
But  these  facts  are  not  by  themselves  suf- 
ficient to  justify  the  plaintiff's  claim  for 
damages  Before  he  can  succeed  in  the 
present  suit,  he  must  also  show  that  the 
respondent  acted  maliciously  and  without 
reasonable  and  probable  cause  I  am  un- 
able to  find  any  evidence  in  this  case  of 
rani i CG  or  any  fact  from  which  malica 
could  be  inferred  In  his  first  informa- 
tion report  to  the  police  the  respondent 
stated  that  a  clerk  of  the  Electric  Supply 
Company  had  been  told  by  a  bazaar 
durwan  and  jamadar  that  they  bad  seen  a 
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bulb  stolen  from  a  street  lamp  by  a  Bur- 
man  and  a  Chinaman.  A  search  was  made 
in  the  Chinaman's  house  and  a  bulb  was 
found,  which  was  recognized  as  the  res- 
pondent's. The  respondent  has  never  at 
any  time  professed  to  have  any  personal 
knowledge  as  to  who  was  the  thief, 
and  the  facts  stated  by  him  in  the  first 
information  report  are  substantially  true. 
Evidence  was  given  as  to  the  theft  by  the 
durwan  and  the  jamadar  and  admittedly 
an  electric  bulb  was  found  in  the  house  of 
the  appellant.  The  respondent  may  have 
been  wrong  in  his  identification  of  the 
bulb  as  belonging  to  the  Electric  Supply 
Co.,  but  it  appears  that  even  in  the 
criminal  case  he  admitted  that  the  bulb 
which  was  found  in  the  possession  of  the 
appellant  might  have  been  obtained  else- 
where. The  respondent  calls  himself  a 
shareholder  in  the  Electric  Supply  Co. 
and  be  appears  to  have  been  also  a 
manager.  There  is  nothing  whatever  to 
show  that  he  intentionally  gave  false  in- 
formation to  the  police  and  the  investiga- 
ting police  officer  says  that  he  investigat- 
ed the  case  and  sent  it  up  for  trial  and 
that  the  respondent  never  camo  to  him, 
before  he  sent  up  the  case  The  trial 
Judge  considered  it  to  be  evidence  of 
malice  that  the  Chinese  elders  of  the  town 
told  the  respondent  that  the  appellant 
was  innocent,  and  yet  he  did  nothing. 
The  respondent  does  admit  that  he  was 
told  by  the  elders  that  the  appellant  was 
an  honest  man,  and  got  the  bulb  by  pur- 
chase. But  that  was  after  he  had  made 
the  first  information  report  By  that 
time  the  case  was  out  of  his  hands  and 
there  is  nothing  to  show  that  he  took  any 
further  action  against  tbe  appellant  I 
am  quite  unable  to  accept  his  retaining 
the  services  of  an  advocate  in  the  Magis- 
trate's Court  as  evidence  of  malice  He 
was  perfectly  entitled  to  do  this,  and  the 
filing  of  the  present  civil  case  against  him 
suggests  that  he  was  wise  in  doing  so. 

It  is  not  suggested  that  that  the  par- 
ties had  had  any  quarrel  before  the  com- 
plaint was  made  to  the  police,  or  that  the 
respondent  had  any  reason  whatever  for 
wishing  to  get  the  appellant  into  trouble. 
I  am  of  opinion  that  the  appellant  has 
entirely  failed  to  prove  that  the  respond- 
ent acted  with  malice. 

I  therefore  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 
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HEALD,  J. 

Maung  Ngwe  San  —  Defendant — Ap- 
pellant 

v. 

Ma  Gyi — Plaintiff — Respondent 
Special  Second  Appeal  No,  206  of  1928,. 
Decided  on  21st  December  1928. 

(a)  Buddhist  Law  (Burmese) — Divorce. 
Whore  a  Burmese    Buddhist    man    slaps    his 

wife  though  once  and  cohabits  with  another 
woman  and  gobs  a  child  from  her,  the  wife  is- 
entitled  to  divorce.  [P  64  G  2] 

(b)  Evidence  Act,  S.  114— Marriage. 
Presumption  of    marriage    arises    from    long, 

cohabitation.  [P  64  0  2J 

So  Nyun — for  Appellant. 

Them  Maung — for  Eespondent 

Judgment.  —  Eespondent  sued  ap- 
pellant for  divorce  under  Burmese  Bud- 
dhist law  on  the  ground  of  cruelty  She 
alleged  that  the  appellant  had  ill-treated 
her,  and  deserted  her  and  had  taken  an- 
other wife  without  her  consent 

The  Township  Court  found  that  res- 
pondent proved  that  appellant  had  beaten 
her  and  had  left  hor  and  cohahitod  with 
another  woman  by  whom  he  had  had  a. 
child,  but  the  learned  Judge  said  that 
"merely  slapping  by  a  husband  to  his  wife  and 
once  in  a  blue  moon  cannot  bo  taken  a& 
cruelty  and  as  such  good  ground  for  divorce" 
and  that  although  appellant  had  lived 
with  the  other  woman  and  had  had  a* 
child  by  her,  his  living  with  her  did  not 
amount  to  taking  another  wife  so  as  to 
entitle  respondent  to  a  divorce 

The  learned  Judge  was  clearly  wrong 
on  both  points  On  the  first  point  he 
has  overlooked  the  rulings  in  the  cases 
of  Mg  Po  Han  v.  Ma  Talok  (l)  and  Ma 
Sat  v.  Mg.  Nyi  Bu  (2)  and  on  the  second 
he  has  overlooked  the  presumption  of 
marriage  which  arises  from  long  cohabi- 
tation. 

His  judgment  was  quite  rightly  set 
aside  by  the  District  Court  and  it  is 
clear  that  there  are  no  merits  in  the  ap- 
peal 

Eespondent  was  in  my  opinion  entitled 
to  a  decree  for  divorce  on  the  ground  of 
serious  misconduct  on  the  part  of  the 
husband  and  the  appeal  is  dismissed  with 
costs,  advocate's  fee  in  this  Court  to 
be  five  gold  mohurs 

B  K.  Appeal  dismissed. 


(1)  [1913]  7  L.  B.  R.  79=20  1.0.  674=6   Bur- 
L.  T.  134. 

(2)  A.  I.  B.  1921  U.  B.  2=4  U.  B.  B.  68. 
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RUTLEDGE,  C.  J.,  AND  BROWN,  J. 

V.  E  A.  R.  M.  Chettyar  Firm  —  Ap- 
pellant. 

v. 

A  K.  R.  M.  K.  Chettyar  Firm  —  Res- 
pondent. 

First  Appeal  No.  182  of  1928,  Decided 
on  fed  December  1928. 

*  Transfer  of  Property  Act,  S.  59— S  hold- 
ing two  plots  with  building  thereon  by  sale- 
deed  and  also  poaaeBiing  lease-deeds  under 
which  his  vendor  held  those  plots  —  S  de- 
positfng  sale-deed  and  one  lease-deed  with 
A  with  intention  to  create  mortgage  thereon 
and  subsequently  other  lease-deed  with  B — 
Lease-deeds  bearing  endorsements  showing 
•ale  of  the  property  —  Mortgage  of  whole 
I^lbperty  was  created  in-4's  favour — B  can- 
not get  priority  over  A  merely  because  A  did 
not  insist  on  obtaining  other  lease-deed— 
Transfer  of  Propety  Act,  S.  78. 

All  that  is  required  to  provo  to  establish  an 
equitable  mortgage  is  (l)  that  documouts  oE 
title  wore  deposited  with  a  creditor  and  (2) 
that  the  intent  was  to  create  a  security  thero- 
on.  [P  66  C  1] 

One  S  held  two  plots  of  land  and  a  build- 
ing thnroon,  by  virtue  of  a  registered  sale- 
deed.  Ho  also  poascssad  with  him  the  origi- 
nal lease-deeds  under  which  the  plots  worn 
held  by  hits  vendor.  He  deposited  tho  salo- 
dced  and  also  the  lease-deed  with  regard  to 
one  of  'the  plots  with  A,  with  intention  to 
crcnto  a  security  thereon  ,  and  thnreaftrr 
deposited  tho  other  lease-deed  with  11  with 
the  sarnu  intent.  On  each  of  the  lease-deed? 
there  was  an  endorsement  thab  th.>  property 
was  sold  to  S. 

Held  that  A  had  title-doods  with  regard  to 
tho  wholo  property  deposited  with  him  and 
an  equitable  mortgagi  was  created  on  thn 
wholo  property  in  his  favour  although  he  did 
not  possess  tho  other  lease-deed  :  A.  I.  R. 
1916  P.  C.  115,  Dist.  Roberts  v.  Croft,  53  E.  R. 
343,  Rel.  on.  [P  66  G  1] 

Held  further  '  that  the  morn  fact  that  A  did 
not  insist  on  obtaining  tho  other  loase-docd 
whinh  on  tho  face  of  it  showed  that  the  ro  was 
a  aale  of  the  property  effected,  did  not  con- 
stitute? gross  u?glig"nco  on  A's  parS  so  as  to 
give  puoritv  to  R's  moi  tgago  over  ,4's  A. I.E. 
192G  Rang.  195,  Rel.  on.  [P  60  C  2] 

Ha  Maw — for  Appellant 

K    C  Hose — for  Respondent. 

Judgnfent  — The  respondent,  A.K.  R 
M.  K  Chettytir  Firm  sued  one  Ma 
Ohn  Sola  and  '6  others  on  an  oquitahle 
mortgage,  the  property  claimed  to  be 
mortgaged  consists  of  2  plots  of  land  and 
a  building  thereon  The  two  plots  of 
land  are  known  as  lots  Nos.  232  &  232-A. 
They  were  originally  held  under  a  lease 
from  the  Rangoon  Development  Trust  by 
one  Mi  Pyu  who  by  a  registered  deed 
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sold  the  two  plots  of  land  and  the  build- 
ing thereon  to  one  U  Po  Gyi  Tho  res- 
pondent-plaintiffs claimed  that  they  took 
an  equitable  mortgage  of  the  property 
from  U.Po  Gyi  on  5fch  December  1924. 
U  To  Gyi  is  now  dead,  and  the  first 
three  dofondants  in  the  case  are  his  legal 
representatives  They  first  contested  the 
suit,  but  fin  illy  dropped  out  of  it  and: 
the  mil  contest  was  between  tho  res- 
pondent-plaintiffs and  tho  appellants, 
who  were  Lhe  defendants  4. 

The  appellant  V.  E.  A.  R.  M.  Firm 
cluimoil  fchad  they  have  an  equitable 
mortgage  on  the  property  known  as  lob 
No  232A  and  so  much  of  tho  building  as 
stands  thereon  The  learned  trial  Judge 
hold  that  the  respondents  had  established 
their  mortgage  as  regards  lot  No  232 
and  as  regard?  all  tho  buildings  on  both 
the  pieces  of  land  Tho  learned  Judge, 
held,  however,  that  the  respondents  had 
failed  to  establish  their  claim  as  regards 
lot  No  232-A  and  gave  a  decree  in  favour 
of  the  appellants  as  regards  this  si  to. 
Otherwise  tho  decree  grants  the  plain- 
tiffs' praynu  Tbo  V  E  A  R*M  Firm 
have  appealed  against  this  "decree  and 
cross-objections  have  been  filed  on  behalf 
of  the  original  plaint  ill's 

[t  is  contended  on  behalf  of  tho  ap- 
pellants that  the  transfer  o[  land  of 
necessity  cirri es  with  it  a  transfer  of  any 
building  on  thai  land,  and  that  the 
learned  trial  Judge  having  found  against 
tho  respondents  that  thoir  mortgage  on 
lot  No  232-A  failed  should  huve  rejected 
the  respondents'  claim  and  refused  a 
mortgage  decree,  on  so  much  of  the  build - 
mq  as  stands  on  lot  No  232-A 

Tho  niDrtg'igo    in  favour    of  the  appel- 
lants was    effected  some  16  months    after 
the  mortgage    in    favour    of  the    respon- 
dents     Tho  learned  trial  Judgo  hold  thab 
the  appellants  having  obtained  tho  loiae- 
deed  as  regards  lot   No  232-A,  that  piece 
of  land  was  under  mortgage  to  them,  and 
not  to  tho   respondents      Ho    referred  to 
the  Ccise  of    Pranjivandas    Jagajivandas 
Mehta  v     Chan  Hah  Phce  (l),    where  ib 
was  settled  that  tho  scope  of  the  security 
created  by  a  deposit    of  title-deeds  is  the 
scope  of  the  titlo  covered  by  those  deeds. 
It  does    n^t    seom  to    us,    however,  that 
vory  much  help  can  be  derived  here  from 
the  decision    in  that    oj.se  in    which  the 
point  at  issue  was  not   whether  an  equifc. 


(1)  A.  I.  R.  1916  P  0 
I,  A.  192  (P.C  ), 
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able  mortgage  could  be  created  although 
there  was  not  a  complete  deposit  of  all 
the  title-deeds.  An  equitable  mortgage 
is  created  by  deposit  with  a  creditor  of 
documents  of  title  to  immovable  pro- 
.perty  with  intent  to  create  a  security 
thereon  All  Ghat  is  necessary  to  prove 
to  establish  such  a  mortgage  is  (l)  that 
documents  of  title  wore  deposited  with  a 
creditoi  and  (2)  that  the  intent  was  to 
create  a  security  thereon 

In  the  case  of  Roberts  v    Croft  (2)  the 
facts  were  in  many  ways  very    similar  to 
the  facts     in    this    case       In    that    caso 
Roberts  had    deposited    with    one   Miss 
Wilis  documents  of  title    relating  to  cer- 
tain property.    These  documents  included 
all  the    previous    title-deeds    to  the  pro- 
perty but  did  not  include  the  deed  where- 
by Roberts  himself  obtained  title.     Sub- 
sequently Roberts  deposited   the  remain- 
ing deed  with  Messrs.  Suit    In  each  case 
the  deposit    was    inado    with    intent    to 
create   an    equitable   mortgage.     It    was 
held  that  in  order  to  establish  an    equit- 
able mortgage    it  was    not    necessary  to 
prove  that  the  deeds   deposited  showed  a 
good  title  in  the  depositor,  and   although 
she  received    no  deed  showing    any  right 
to  the  property  in  her  mortgagor,    it  was 
nevertheless  held  that  Miss  Wilis1  mort- 
gage was  a    perfectly  good    one      It    was 
further  held  that    the    subsequent  mort- 
gage to    Messrs  Ball    by  deposit  of   the 
remaining  deed  was  also  a  perfectly  good 
mortgage,  but  that  there  hud    boon  negli- 
gence on  the  part  of  Messrs.  Bult  and  that, 
therefore,  Miss  Wilis1    mortgage  must  be 
preferred  to    theirs      In  the   present  case 
the  documents    deposited    with  the    res- 
pondent's firm    consists    of    a   sale-deed 
with  regard    to  both    the  pieces    of  land, 
and  the    house,  and  the    lease-deed  with 
regard  to  lot  No  232.     Title-deeds  have, 
.therefore,  been  deposited    with  regard  to 
the  whole    property  and   in  our    opinion 
a.   valid    equitable    mortgage    has    been 
'created  on    the  whole   property    if  it  has 
been  shown    that    was   the   intention  of 
the  parties   at  the  time  of  the  deposit. 
1     The  question  of  intention  has  not  been 
specifically   considered     by    the    learned 
trial  Judge,    bub  wo   are   of   opinion  that 
the     respondent-plaintiff     did     establish 
their  cise  in  this   connexion.     The   clerk 
of  the   Ghettyar  firm    has  given  evidence 
on  the  point  and  he  is    supported    in    his 
evidence   by  one   MiungKan   Hla      His 
"  (2)33E.  «.    313. 


explanation  with  regard  to  the  lease-deed 
of  the  property  lot  232-A,  is  that  at  the 
time  U  Fo  Gyi  said  he  could  not  find  the 
document.  We  understand  that  the  bulk 
of  the  building  ailectod  is  on  lot  232,  but 
that  the  building  on  lot  232  extends  into 
lot  232-A,  and  it  seems  to  us  extremely 
unlikely  that  the  respondent  firm  would 
accept  a  mortgage  of  pirt  only  of  a  house. 
We  consider  it  sufficiently  established 
that  the  intention  was  to  mortgage  both 
the  lots  and  the  building  thereon  We 
therefore  hold  that  a  valid  mortgage  of 
the  whole  property  was  effected  in  favour 
of  the  respondents. 

It  only  remains  therefore  to  consider 
whether  the  respondents  have  by  their 
negligence  entitled  the  appellants  to 
claim  any  priority  over  them  It  does 
not  seem  to  us  that  they  have  established 
their  case  in  this  particular  Under 
S  78,  T.  P.  Act,  the  respondents'  mort- 
gage would  have  to  bo  postponed  to  the 
appellants'  mortgage  if  the  respondents 
have  been  guhty  of  gross  negligence. 

It  was  held  in  the  case  of   A.  L  E  M. 
Chettyar   Firm  \    L     P.    R.    Chettyar 
Firm  (3)  that  there  was  no  universal  rule 
to  the  effect  that  parting  with  title-deeds 
by  a  mortgagee  amounted  to  gross   negli- 
gence-    In  this  case  the  lease-deed  which 
was  the  only  document  of   title    hold    by 
appellants  bears  an  endorsement  that  thu 
property  was  sold  to  U  Po  (lyi  by    legis- 
tered  deed      The  appellants    must    there- 
there  fu  re  be  hold  to  have    been    aware    of 
the  tiict    that    they  had   not    gut    all    the 
title-deeds  relating  to   the   property   and 
there  is  no   explanation  as    to   why   they 
made  no  enquiries      The  respondent  firm 
presumably  knew  that  there  was  this    en- 
dorsement on  the   lease    of  lot   232-A    as 
there  was  a  similar   endorsement  on  their, 
lease,  and  the  mere  fact  that  they  did  not 
insist  on  obtaining  one  of  the  documents  of 
title  which  on  the  face  of  it,  roast  clearly 
have  shown  the  existence  of  another    im- 
portant document  does  not  in  our  opinion 
amount    to    such    gross  negligence   as    to 
justify    the    appellants'    mortgage    being 
preferred  to  theirs. 

It  has  been  suggested  on  behalf  of  the 
appellants  that  the  respondents  admitted 
that  the  appellants'  mortgage  was  taken 
without  notice  of  their  previous  mort- 
gage We  (unnot,  however,  find  anything 
on  the  record  to  justify  their  contention. 
It  is  truejjhat  it  is  recorded  ir^fche  depo- 
"(3)  A.I.R.  1926  Hang.  195=4  Rang!  238, 


1929 


MA  KHO  U  v.  MAUNG  BA  SEIN 


Rangoon  67 


sition  of  Rjithuam  Pillay  that  the  learned 
advocite  for  tho  respondents,  who  had 
been  questioning  the  witness  with  a  view 
to  establish  actml  notice  did  not  pursue 
that  line.  And  tho  loivned  trial  Judge 
comments  on  this  mitter  to  the  same 
effect 

It  is  admitted  that  the  respondents  do 
not  allege  actual  notice  by  the  appellants 
Vfhat  they  do  allege  is  that  the  appellants 
wore  put  on  their  enquiry  and  could  have 
received  actual  notice  had  they  taken 
reasonable  precautions.  One  other  mat- 
ter has  been  raised  in  appeal  and  that  ia 
iis  regards  costs.  It  is  contended  that 
the  actual  proof  of  the  respondents1  mort- 
gage was  necessiry  only  because  other 
respondents  in  the  case  denied  the  mort- 
gage, and  that  the  costs  of  this  part  of 
the  case  should  not  have  been  awaided 
against  the  appellants  It  is  clear,  how- 
ever, that  the  appellants  also  though  not 
denying  the  mortgage  did  not  admit  it, 
and  that  being  so,  it  became  necessary  for 
the  respondents  to  prove  their  mortgage 
as  against  the  appellants  We  do  not 
tliink  therefore  that  there  is  any  force  in 
this  contention  We  dismiss  the  appeal 
and  allow  the  cioss-objections  We  alter 
the  decree  of  the  trial  Court  and  give  a 
mortgage  decree  in  favour  of  tho  respon- 
dents for  tho  whole  of  both  the  plots  ol 
land  and  tho  building  thereon.  The  ap- 
pellant-defendants will  pay  the  costs  ol! 
the  respondent-plaintiffs  in  the  trial 
Courb  and  iti  this  Court  the  appellants 
will  pay  the  respondents  costs  both  on 
the  appeal  and  on  the  cross-objections 

S,N  /R.K.  Decree  varied 
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•PRATT,  OPFG.  C  J.  AND  OBMISTON,  J. 

Ma  Kho  U  and  others — Appellants 

V. 

Maung  JJa  Setn  and  another—  Bespon- 
dents. 

First  Appaal  No.  93  of  1928,  Decided 
on  7th  September  1£28,  from  judgment 
of  Dist.  Judge,  Pyapon,  in  Civil  Kegular 
No  34  of  1927. 

(a)  Civil  P.  C.,  S.  10 -Subsequent  suit  for 
tnesne  profile  accruing  subsequent  to  in- 
stitution of  prior  suit  is  not  barred  by  S.  10. 

Where  a  suit  waa  brought  for  tho  rocovery 
of  means  profits  which  had  accrued  subse- 
quently to  tiro  institution  of  a  prior  suit  relat- 
ing to  the  same  property,  and  although  there 
was  one  issue  common  to  both  the  suits,  yot 


they  did  not  embrace  the  entire  subject  in 
controversy  between  the  parties,  the  subse- 
quent suit  for  mosno  profits  doos  not  attract 
tho  operation  of  8.  10  .  A.  I.  R.  1923  Cal.  716 
and  A.  I.  Jl.  1925  Mad.  574,  RcL  on.  [P  09  0  1] 

(b)  Civil  P.  C.,  S.  10-Applying  for  or 
obtaining  leave  to  appeal  to  His  Majesty 
doe •  not  amount  to  pendency  of  appeal. 

The  more  applying  for  or  obtaining  loavo  to 
appeal  to  tho  Privy  Council  cannot  of  itself 
amount  to  tho  pendency  of  an  appeal  till  such 
appeal  is  actually  filed  21  Mad.  18  Foil. 

[P  GO  G  2] 

Young — for  Appellants 

-Paw  Tun — for  Respondents 

Judgment  — In  Civil  Begular  No,  33 
of  1924  of  fcho  District  Court  of  Pyapjn 
tho  plaintiffs  (respondents)  obtained  a. 
decree  against  U  Shwa  Dun  and  defen- 
dant 1  (appellant  l)  for  possession  of 
certain  lands.  13y  the  decree  dated  2nd 
May  1927,  of  this  Court  in  Civil  First 
Appeal  No  2L3  of  1925  tho  decree  of  the 
District  Court  was  varied  and  U  shwe 
Dun  and  defendant  1  were  ordered  to  give 
to  the  plaintiffs  possession  of  the  follow- 
ing lands  • 

(a)  Holding    No     23    of    1923-21   in 
Taungbogyi      kwiii,     Yondaung      Circle, 
Kyaiklat      Township,    measuring     about 
25'44  acres. 

(b)  Holding  No   10  of  1923-21    in  Ky- 
aungsu  kwin,  aforesiirl     measuring   24'2l 
acres. 

(c)  Holding  No  G  ol  1923-24  in  Kywe- 
sa-gyet,  Triung  kwin     aforesaid     measur- 
ing about  '22  2G  acres 

(d)  50  acres  out  of  holding     Nu     10   of 
1923-24  in  Ywj.tha.gyi  kwin,  aforesaid. 

(e)  Holding  No.  5  of  1923-24  in    Ywa- 
thagyi  kwin,  aforesaid    measuring    about 
23  acres 

In  Civil  Miscellaneous  No.  HO  of  1927 
of  this  Court  U  Shwe  Dun  and  defendant 
1  on  2nd  July  1927,  applied  for  leave  to 
appeal  to  the  Privy  Council  against  the 
decree  oE  this  Court  on  appeal.  On  6th 
December  1927,  a  certiBcate  was  granted 
in  respect  of  this  and  two  other  cases, 
the  subject  matter  of  Civil  Miscellaneous 
Applications  No  78  and  79  of  1927,  that 
they  were  lit  cases  for  appeal  to  the 
Privy  Council.  The  appeal  was  admitted 
on  30th  January  1928  and  tho  record 
was  despatched  to  England  on  31st  July 
1928. 

In  thomeintime  the  pliintitfs  had  been 
put  into  possession  of  the  suit  land  and  had 
on  5th  September  1927,  instituted  Civil 
Regular  No.  3  \  of  1927  of  the  District 
Court  of  Pyapon  against  defendant  1  (ap- 
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pellant  1)  and  the  hoirs  and  legal  re- 
presentatives of  U  Shwe  Dun,  then  de- 
coasod  (the  appellants),  claiming  rnesne 
profits  which  had  accrued  since  the  in- 
stitution of  Civil  Kegular  No  39  of  1924, 
On  24th  September  1927  the  defendants 
filed  n  written  statement  in  which  inter 
alia  they  pleaded  that  an  appeal  to  the 
Privy  Council  had  been  "admitted,"  and 
asked  for  a  postponement  until  after  the 
decision  of  the  Privy  Council.  On  that 
day  a  single  issue  was  framed  namely 
"are  the  plaintiffs  entitled  to  mesne  pro- 
fits as  claimed  ?  If  so  to  what  extent". 
Tt  should  bo  noted  that  no  issue  was 
asked  on  the  question  of  whether  there 
should  be  a  stay  and  that  in  the  written 
statement  the  defendants  had  not  pleaded 
that  the  District  Court  was  bound  to  stay 
the  suit  On  4th  November  1927  they  filed 
a  substantive  application  asking  for  stay 
until  after  the  Privy  Council  decision. 
On  10th  November  1027,  this  application 
WJ.B  dismissed  Up  to  th:it  time  no 
certificate  had  been  granted  and  as  the 
Additional  Judge  pointed  out,  there  waa 
no  certainty  that  the  application  for  a 
certificate  would  be  granted,  or,  if  it  was 
granted,  that  the  appeal  to  the  Privy 
Council  would  bo  successful.  The  case 
was  fixed  for  hearing  on  29th  November 
1927  and  on  that  day  it  was  postponed  to 
12th  January  1928  The  defendants  did 
not  appeal  on  that  day  and  an  ex-parte  de- 
cree was  passed  in  favour  of  the  plaintiffs 
on  13th  January  1928  On  20th  January 
1928,  the  defendants  filed  an  application 
to  re-open  the  case,  and  with  this  ap- 
plication they  filed  a  copy  of  the  order  of 
this  Court  dated  Gth  December  1927, 
certifying  that  the  case  was  a  fit  one  for 
appeal  to  the  Privy  Council  This  ap- 
pears to  have  been  the  first  intimation  to 
the  Court  that  such  an  order  had  been 
passed  The  Additional  Judge  refused  to 
re-open  the  case.  Two  appeals  havo  been 
filed  by  the  defendants,  one  from  the  re- 
fusal to  re-open  the  case,  which  is  dealt 
with  in  a  separate  judgment,  and  one 
from  the  decree  in  the  suit 

So  far  as  tbe  decree  in  the  suit  is  con- 
cerned only  two  grounds  havo  been  argued. 
It  is  possible  to  dispose,  shortly,  of  one 
ground,  that  the  decree  should  have  been 
against  the  defendants,  not  personally, 
but  in  their  capacity  of  legal  representa- 
tives. The  persons  who  had  been  in 
possession  of  the  suit  lands  and  who  were 
ordered  to  give  up  possession  thereof 


were  U  Show  Dun  and  Ma  Kho  U  the- 
(defendant  l)  U  Shwe  Dun  died  leaving 
as  his  heirs  and  legal  representatives  the 
defendants  In  Civil  Regular  Nu.  34  of 
1927  the  defendants  were  sued  for  mesno 
profits  and  it  was  not  stated  whether  any 
and  if  so  which  of  them  were  sued  as 
legal  representatives  of  U  Shwe  Dan. 
The  decree"  was  passed  against  all  the  de- 
fendants personally.  Mr.  Paw  Tun  for 
the  respondents  concedes  that  this  was 
erroneous  The  decree  as  regards  the- 
raesne  profits  should  havo  been  passed 
against  defendant  L  personally  and' 
against  all  t'ho  defendants  as  heirs  and 
legal  representatives  of  U  Shwo  Dun  de- 
ceased. There  is  no  reason  why  all  the 
defendants,  who  must  be  taken  to  have 
wrongfully  resisted  the  suit,  should  not 
pay  the  costs  in  their  personal  capacities 
It  should  be  stated  that  the  ground  of 
appeal  covered  the  case  of  all  the  defen- 
dants, but  defendant  (l)  was  clearly  liable 
in  her  personal  as  well  as  in  her  repre- 
sentative capacity. 

The  third  ground  of  appeal  is  that 
inasmuch  as  the  plaintiffs  based  their 
case  on  a  decree  of  this  Court  which  is^ 
now 

"and  was  at  the  timo  of  tho  decision  of  the 
present  suit  the  subject  of  an  appeal  to  His 
Majesty  in  Council  and  could  not  or  should 
not  under  such  circumstances  have  been  mado 
the  grounds  for  n  decision  by  tho  triul  Court." 

If  and  in  so  far  as  the  District  Court 
had  a  discretion  to  proceed  with  tho 
trial  of  the  suit,  there  seems  to  be  no 
ground  for  interference  with  Us  discre- 
tion So  long  as  the  decree  of  this  Court 
stood  the  plaintiffs  had  a  right  to  sue 
and  there  was  no  reason  why  the  proof  of 
their  claims  and  the  realization  of  thp 
amount  due  to  them  should  be  postponed- 
for  an  indefinite  timo: 

Mr  Young  for  the  appellants  reliea  on- 
S  10,  Civil  P  C.  That  section,  so  fat- 
as  material,  prohibits  a  Court  from  pro- 
ceeding 

"with  tho  trial  of  any  suit  in  which  the  matter 
in  issue  is  also  directly  and  substantially  in 
issue  in  a  previously  instituted  suit  between  the 
same  parties,  or  between  parties  under  whom, 
they  or  any  of  them  claim  litigating  under  the 
same  title  where  such  suit  is  pending" 
before  His  Majesty  in  Council 

Mr  Young's  argument  would  appear  to 
bo  that,  inasmuch  as  the  defendants  were 
appealing  to  the  Pl'ivy  Council,  the  Dis- 
trict Court  was  bound  to  stay  the  suit. 
His  position  is,  apparently,  that  the 
"matter"  in  issue  in  the  present  suit 
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directly  and  substantially  iu  issue  in  the 
previous  suit  inaamuch  as  the  right  to  re- 
cover the  mesne  profit  g  depends  on"the(ititle 
to  the  land.  The  authorities  cited  by  him 
are  not  helpful  to  his  argument 

In  Wahidunnissa  Dibi  v  Zanun  Ah 
Shah  (1),  Z  and  J  brought  :>  suit  against 
W  and  other  heirs  of  W's  deceased  hus- 
band, claiming  certain  property  in  virtue 
of  a  deed  of  gift  from  the  mother  of  the 
deceased  The  suit  was  decreed  and  an 
appeal  was  filed  from  the  decree.  Pend- 
ing the  appeal,  W  brought  a  suit  against 
Z  and  J  and  another,  in  which  she 
claimed  one-sixth  of  her  dower  debt,  ex- 
empting the  other  heirs  of  her  late  hus- 
band In  the  second  suit  the  doed  of  gift 
in  favour  of  Z  and  J  was  again  brought 
in  question,  the  plaintiff  alleging  that  it 
was  invalid  and  inoperative.  In  this 
suit  the  Court,  at  the  instance  of  the  de- 
fendants made  an  order  under  S  10  stay- 
ing proceedings  until  tho  appeal  in  the 
former  suit  should  have  been  decided 
Tho  High  Court  on  revision  refused  to  , 
interfere  with  this  order  Both  the 
learned  Judges  of  the  High  Court  appear 
to  have  regarded  the  matter  as  one  for 
tho  exercise  of  discretion  as  to  whether 
the  second  suit  should  or  should  not  be 
stayed 

In  Jamini  Nath  Mallik  v  Midnapm 
JZamindary  Co  (2),  which  was  an  appli- 
cation for  revision,  two  suits  involving 
claims  for  certain  cesses  against  the  peti- 
tioners were  decided  against  them  and 
wore  pending  in  appeal,  when  a  rent  suit 
•was  brought  against  the  petitioners. 
They  applied  for  stay  of  the  suit  under 
'S  10,  inasmuch  as  it  concerned  cesses 
alleged  to  be  duo  for  a  subsequent  period 
Eankin,  J  ,  hold  that  although  appeals 
fall  within  tho  purview  of  tho  section 
yet  it  was  not  applicable  to  tho  case  be- 
fore him,  which  was  a  suit  for  K,  diffe- 
rent debt  altogether  and  for  a  debt  which 
-was  not  in  existence  when  the  last  of  the 
previous  suits  was  brought. 

In  Kuberan  Nambudri  v.  Koman  Nair 
(3)  it  was  hold  by  Srinivasi  Aiyangav,  J  , 
that  the  expression  "Matter  in  issue"  in 
8.  10  has  reference  to  the  entire  subject 
in  controversy  between  the  parties  and  the 
mere  fact  that  one  of  the  issues  in  two 
suits  is  common  is  not  sufficient  to  attract 

-(1)  [1920]  42  All.  290-=55  I.  a  90=18  A.  LJ. 

115. 

(2)  A.  I.  B.  1923  Gal.  71G. 
<3)  A.  I.  H.  1925  Mad.  574. 


the  operation  of  S,  10.  The  common 
issue  in  the  case  before  him  was  whether 
the  plaintiff  had  been  validly  adopted. 

Applying  the  two  last  named  cases, 
which  seem  to  have  been  well  decided,  to 
the  matter  before  us,  if  we  take  the 
chronological  test  adopted  by  Rankin,  J., 
tho  right  to  mcsne  profits  accrued  sub- 
sequently to  the  institution  of  the  prior 
suit  and  was  not  in  existence  at  tho  date  of 
such  institution,  while  it  is  manifest  that 
although  there  is  an  issue  common  to  tho 
two  suits,  they  do  not  embrace  the  entire 
subject  in  controversy  between  the  par- 
ties 

For  these  reasons  alone  the  appeal  must 
fail.  There  are  yet  other  reasons.  \s  i9 
pointed  out  in  Namappa  Chetty  uv. 
Chidambaram  Chetti  (4). 
"tho  more  applying  for,  or  obtaining  leave  to 
appeal  to  the  Privy  Council  cannot  of  itself 
amount  to  tho  poudoncy  of  nn  appeal  till  such 
appeal  is  actually  flled,  for  it  miky  happon  that 
tho  parties,  who  obtain  such  leave,  may  never 
appeal  at  all  against  such  decree  or  order.11 

At  the  time  when  the  defendants  ap- 
plied to  stay  the  suit,  ths  application  for 
n  certificate  that  tho  cibc  was  ,i  fit  one 
for  appeal  to  the  Privy  Council  had  not 
boon  heard,  and  it  would  be  to  somewhat 
violently  stretch  the  language  of  S.  10  to 
hold  that  an  appeal  was  pending  before 
tho  Privy  Council  The  certificate  was 
granted  on  6th  December  1927,  the  defen- 
dants took  no  steps  to  amend  the  written 
statement,  and  consequently,  when  the 
suit  c.ime  on  for  ex-parfce  hearing,  it  was 
tried  on  the  single  issue  which  had  been 
previously  fixed  As  has  been  said  above 
tho  certificate  wag  brought  to  the  notice 
of  the  Court  only  after  the  case  had  been 
heard,  namely  on  20th  January  1928,  and 
it  was  not  until  30th  January  1928  that 
the  appeal  to  the  Privy  Council  was  ad- 
mitted It  is  not  necessary  for  the  deci- 
sion of  this  appeal  to  decide  the  exact 
point  of  time  at  which  an  appeal  may  be 
said  to  become  ponding  before  the  Privy 
Council,  whether  it  is  when  it  is  regis- 
tered as  such  in  the  Privy  Council  Office, 
or  when  it  is  admitted  by  tho  High  Court 
or  when  the  certificate  of  fitness  is  given 
It  is  sufficient  to  say  that  evon  if  the  last 
mentioned  time  is  taken,  the  Court  was 
unaware  that  the  certificate  had  been 
granted  and  there  was  no  issue  raised  as 
to  S.  10,  Civil  P.  C 

Mr.  Young  has  asked  us  to  act  under 
S.  151.  If  Jjhe  appellants  had  been  pro- 

(4R1897]  21  Mad,  18, 
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pared,  as  was  at  one  time  it  was  sugges- 
ted might  have  been  the  case  to  deposit 
the  decretal  sum  in  Court,  with  a  view 
to  its  ultimate  ownership  being  deter- 
mined by  the  result  of  the  appeal  to 
the  Privy  Council,  there  might  have  boon 
ground,  which  under  the  existing  circum- 
stances is  lacking,  for  the  application  of 
that  section  The  decree  of  the  District 
Court  will  bo  modified  Ly  a  provision 
that  in  so  far  as  it  is  .1  decree  for  4,200 
baskets  of  paddy  or  K&  8,400  (he  value 
thereof,  it  shall  be  a  decree  against  defen- 
dant 1  personally  and  against  all  the  de- 
fendants as  legal  representatives  of  LI 
Shwo  Dun.  The  appellants  will  pay  the 
costs  of  this  appeal 

S  N  /R.K  I^ecice  mortified 
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CABR,  T, 

Maung  Stin  Myi  and  another—  Ap- 
plicants 

>: 

Maung  Tun  PP  and  anotliei — Respon- 
dents. 

Civil  Misc.  Applu.  No.  81  of  1928,  De- 
cided on  18th  September  1928,  from 
judgment  of  Mosely  J.,  in  Second  Ap- 
peal No  540  of  1927, 

(a)  Civil  P.  C  ,    O.    47,    R.    1— Miitake    or 
error — Error  of  law  muit  be  obvious, 

An  error  of  law  is  a  proper  ground  for  re- 
view when  that  error  is  apparent  on  the  fact 
of  tho  record  A.  I.  R.  1924  Mad.  98,  Foil. 
A.  I.  R.  1928  Rang.  12,  Rtf.  [P  70  0  2] 

(b)  Civil  P.  C,,  O,    47,    R.    1— Ground   for 
review— Illegal  delivery  of  judgment  depriv- 
ing right     to    appeal — Ground   is    sufficient 
for  granting  review. 

Delivery  of  judgment  without  previous 
notice  to  the  parties  or  their  pleaders  ia  il- 
legal, and  this  illegal  action,  if  it  deprives  a 
party  of  a  very  important  right  of  obtaining 
leavo  to  appeal,  19  a  sufficient  ground  for 
granting  a  review  A  I  ft.  1922  P.C'.  112,  Ref 

[P71C1] 

P.  B.  Sen — for  Applicants 
Paget—  for  Bespondents. 

Judgment  — This  is  an  application 
for  review  of  a  judgment  of  Mosely,  J., 
and  comes  before  me  because  he  is  no 
longer  attached  to  the  Court.  The  first 
ground  of  the  application  is  that  the 
decision  is  wrong  in  law.  It  has  been 
urged  by  the  advocate  for  tho  applicants 
that  an  error  of  law  is  a  proper  ground 
for  review,  and  in  support  of  this  proposi- 
tion he  quotes,  among  others,  the  cases 


of  Ma  Hta  Yi  v  Ma  Pica  Unit  (i)  and 
Murari  Rao  v,  Balavanth  Dikshit  (2) 

I  am  willing  to  accept  tho  proposition 
that  an  error  of  law  is  included  within 
tho  second  category  of  B.  1,  O.  47,  Civil 
P.  C  ,  but  that  error  must  bo  ono  that  is 
apparerent  on  the  face  of  the  record  I 
agree  with  "the  view  expressed  by  the 
learned  Judges  in  the  Madras  case  above 
quutocl,  where  they  say  at  p.  957  of  tha 
report 

"We  arc  of  opinion  thai  each  case  must  bo 
judged  by  itself  and  that  where  the  error  of 
law  IB  such  that  it  is  clearly  apparent  on  a 
perusal  of  the  record,  thore  is  ground  for 
granting  a  review." 

In  the  present  case  I  do  not  think  that 
there  is  any  sucli  error  I  do  not  say 
that  the  decision  of  the  learned  Judge  is* 
correct  It  may  or  may  not  bo  correct  ; 
hut  I  am  certainly  not  prepared  to  say 
that  it  is  so  obviously  incorrect  that 
there  is  an  error  apparent  on  the  face  of 
the  record  The  question  raised  is  one 
that  is  extremely  difficult  and  controver- 
sial It  was,  in  fact,  tho  question  on 
which  the  whole  'appeal  turned,  and  it 
WAS  decided  after  full  consideration  by 
the  learned  Jurlgo  This  ground,  there- 
fore, in  my  opinion,  must  fail. 

The  other  ground  is  different.  The 
facts  are  that  Mosoly,  J.  was  officiat- 
ing as  a  Judge  of  this  Court  up  to 
29fch  May  1928,  and  after  that  date  ceased 
to  be  a  Judge  of  the  Court.  It  is  admit- 
ted that  he  delivered  judgment  in  this 
appeal  on  29th  May  1928,  and  that  ha 
did  so  without  previous  notice  being 
given  to  the  parties  or  their  advocates  of 
the  date  on  which  judgment  would  be* 
given  The  advocates  were  informed 
shortly  afterwards  that  judgment  had 
been  given,  and  Mr  Sen  for  the  appli- 
cants says  that  he  endeavoured  on  the 
same  day  to  see  the  Judge  in  order  to  ob- 
tain from  him  a  certificate  for  appeal 
under  Cl  13  of  the  Letters  Patent  of 
this  Court  He  was  unable,  however,  to 
find  the  Judge,  and,  therefore,  could  not 
make  that  application  He  did  subsequ- 
ently make  an  application  ;  but  this  wa» 
rejected  on  the  ground  that  under  Cl.  13 
of  the  Letters  Patent  it  is  only  the  Judge 
who  passed  the  judgment  who  can  declare 
that  the  case  is  a  fit  ono  for  appeal 

The  rules  of  this  Court  provide  that  an, 
application  for  such  a  declaration  may  be 
made  oral  1  y  a  t  t  he  _t  i  m  e  o  f  deli  very  of 

(ITA.  I.  R,  1928  Rang   12=5  Rang.    CIO. 

(2)  A.  T.R   lH24Mfid.  98=4C   Mad.  955. 
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judgment,  or  'afterwards,  in  writing  at 
any  time  within  one  month.  The  fact 
that  the  learned  Judge  ceased  to  be  at- 
tached to  the  Court  from  the  day  on 
which  he  passed  judgment  deprived  the 
petitioners  of  their  right  to  make  such 
an  application  in  writing,  and  the  fact 
that  the  Judge  delivered  judgment  with- 
out previous  notice  to  the  parties  de- 
prived them  of  the  opportunity  of  mak- 
ing tho  application  orally. 

Delivery  of  judgment  in  this  way, 
without  previous  notice  was  illegal  and 
by  his  illegal  action  the  Judge  deprived 
the  petitioners  of  a  very  important  right- 
In  my  view  this  should  be  held  to  bo  a 
sufficient  reason  under  R.  1,  O.  47,  Civil 
IP.  C.  The  ciso  was,  in  my  opinion,  a 
'very  fit  one  for  grant  of  a  declaration 
under  Cl  13  of  the  Letters  Patent,  and  in 
all  probability,  had  such  an  application 
been  made  to  him,  the  Judge  would  have 
granted  the  declaration. 

I  do  not  think  that  in  holding  this  to 
be  a  sufficient  cause  for  review  I  am  de- 
parting from  tho  ruling  of  their  Lord- 
ships of  the  Privy  Council  in  Chhajju 
Earn  v.  Neki  (3).  There  was,  in  my 
opinion,  an  error  of  procedure  apparent 
on  the  face  of  the  record,  and  this  brings 
the  mutter  within  tho  view  taken  by 
thoir  Lordships  that  the  words  "any 
other  sufficient  reason"  mean  a  reason 
sufficient  on  grounds  analogous"  to  those 
specified  immediately  previously. 

I,  therefore,  grant  the  application  for 
review  The  judgment  of  the  learned 
Judge  is  set  aside  and  the  appeal  will  be 
re-heard.  The  question,  as  I  have  already 
said,  is  an  extremely  difficult  and  con- 
troversial one,  and  I  think  that  the  ap- 
peal is  one  that  should  properly  bo  heard 
by  a  Bench  I  direct,  therefore,  that 
the  rehearing  of  the  appeal  be  before  a 
Bench,  or,  should  the  Chief  Justice  so 
decide,  before  a  Full  Bench.  The  res- 
pondents are  in  no  way  to  blame  for  the 
error  committed  by  the  learned  Judge.  I, 
therefore,  direct  that  the  costs  of  this 
application  shall  be  costs  in  the  appeal 
when  i reheard  ;  advocate's  fee  in  this 
application  three  gold  mohurs. 

M.N./R  K  Order  accordingly 


(H)  A,  1.  H.  1922  P.  C.    112=3   Lah.    127=49 
I.  A.  144  (P.O.). 
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DAS  AND  BAGULEY,  JJ. 

E  II.  Joseph — Appellant, 
v. 

A.  P  Joseph — Respondent 

First  Appeal  No.  132  of  1928,  Decided 
on  4th  September   1918,    from  judgment 
of  Original  Side  in  Civil  Regular  No,  356- 
of  1925,  Reported  in  A   I  #,  1926  Rang 
186. 

(a)  Mortgagor  and  mortgagee  —  English 
casei  not  good  guides  in  mortgage  suits. 

English  cases  are  not  necessarily  good  guides 
for  the  decision  of  mortgage  Buits  in  tho 
Indian  Courts;  31  Cal.  57  and  33  Cal.  410,  FolL 

[P  72  G  1] 

*  (b)  Transfer  of  Property  Act,  S.  69— 
Clause  in  mortgage- deed  giving  mortgagee- 
power  to  sell  on  certain  amount  of  interest 
falling  in  arrears  but  not  power  to  claim  re- 
payment of  principal  -on  such  default— No- 
suit  on  mortgage  can  lie  until  debt  is  repay- 
able. 

Whoro  mortgago-doed  contains  n  clause 
which  gives  mortgagee  power  to  sell  in  caso 
certain  instalments  of  interest  fall  in  arrears, 
but  the  clause  docs  not  provide  that  on  such 
default  mortgagees  shall  have  tho  right  to 
claim  repayment  of  principal,  the  mortgagee 
has  no  right  of  suit  on  tho  mortgage  up  to  the 
date  on  which  tho  mortgage  debt  in  repayable, 
Edwards  v.  Ma)  tin  (lft5G)  2  //  /  C/i.  284,  I>ist. 

[P  72  C  21 

Shaffce    -for  Appellant. 

Bancrji — for  Respondent. 

Judgment. — This  is  a  suit  upon  a 
mortgage.  The  mortgage  is  one  covering 
the  mortgagor's  life  interest  in  certain 
immovable  property.  The  parties  are 
Jews.  The  property  is  within  Rangoon 
and  the  mortgage  is  in  tho  English  form 
with  a  power  of  sale,  which  is  tho  power 
governed  by  S  69,  T  P.  Act.  The  date 
of  the  mortgage  is  16th  May  1919  and  the 
date  fixed  for  payment  is  15th  May  1924. 
It  is  agreed  that  the  mortgagor  has  been 
in  arrears  of  interest  more  than  once  and 
that  the  mortgagee  has  filed  suits  against 
him  to  recover  tho  interest  The  Jast  o£ 
these  suits  was  filed  before  the  15th  May 
1924  The  only  point  for  decision  in  this- 
appeal  is.  whether  owing  to  the  filing  of 
these  suits  the  plaintiff  is  debarred  from 
suing  on  his  mortgage  for  the  recovery  of 
the  principal  and  the  interest  which  sub- 
sequently became  due. 

There  is  no  doubt  that  at  the  date  of 
the  filing  of  the  last. of  tho  suits  for  in- 
terest the  principal  money  had  not  be- 
come due  in  the  ordinary  way  and  that 
therefore  O.  2,  R  2,  would  not  bar  hi& 
suit.  It  is  claimed,  however,  that  by  vir- 
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tue  of  the  power  of  sale  a  right  of  suit  on 
the  mortgage  for  the  payment  of  the 
principal  money  would  arise  before  the 
15th  May  1924,  and  if  this  contention  is 
good  then  no  doubt  O  2,  It  2,  would 
bar  the  suit  The  mortgage  is  a  some- 
what complica.te'1  one,  but  f  would  only 
{jive  the  salient  points.  First  of  all,  in 
consideration  of  the  sum  of  Its.  10,000 
the  mortgagor  assigned  all  his  life  interest 
to  the  mortgagee  subject  to  the  proviso 
that  he  might  redeem  his  interest  by  re- 
paying the  mortgage  money  on  15th  May 
1024  together  with  all  arrears  of  interest 
lib  9  per  cent,  per  annum  It  further 
covenants  for  payment  of  interest  month 
by  month  on  or  before  the  13th  day  of 
the  month  succeeding  tint  for  -.vluJi  the 
interest  is  due  So  far  it  i^  clear  that 
the  mortgage  money  had  not  become  due 
before  the  15th  May  11)24,  and  it  is  also 
clear  that  there  is  a  separate  covenant 
for  payment  of  it.  We  then  come  to  the 
clause  giving  the  power  of  sale 

"It  is  horoby  agrd?d  and  declined  that  if  I  ho 
fiaid  mortgagor  shall  fail  to  pay  the  said  sum 
<jf  Rq.  10,000  with  arrears  of  mtoicst  duo 
thereon  on  tho  expiration  of  tho  puuod  of 
throe  months  from  the  serving  of  >i  notice  on 
him  by  the  nimtpagoG  calling  upon  him 
co  pay  up  the  bdid  sum  of  Us  10,000  aud 
interest  on  the  s.ud  15th  May  1024  01  if  at 
any  time  during  tho  continuance  of  this  secu- 
rity, interest  duo  hcreundor  amounting  to 
KB.  500  at  tho  le.ist  shall  be  in  airuai  and  re- 
main unpaid  for  throo  months  then  and  in 
tiuch  case  tho  mortgages  shall  bo  ;it  liuaitj 
and  shall  have  tho  power  to  soil  tho  said  pio- 

jiuses  hereby  Assigned  cither  bv  public  auction 
•  *  *  *  ii 

It  is  argued  that  in  this  chiuto  default 
of  payment  of  interest  amounting  to 
Us.  500  for  more  than  three  months  gives 
the  mortgagee  the  right  to  claim  Ins 
principal  money  The  appellant  lelics 
upon  one  old  English  case  only,  Edicatds 
v  Martin  (l) 

It  is  quite  clear  thit  in  these  cases  tho 
lights  of  the  parties  and  the  question  of 
whether  any  default  accelerates  the  claim 
on  which  the  principal  money  can  he 
called  in  would  depend  entirely  upon  the 
wording  of  the  mortgage  in  question.  It 
must  also  be  remembered  that  English 
'cases  are  n:>t  necessarily  good  guides  for 
the  decision  of  mortgage  suits  iii  the 
| Indian  Courts,  for  the  Indian  cises  are 
governed  by  the  Transfer  of  Property  Act 
and  tho  Indian  Courts  know  nothing  of 
the  refinements  between  the  legal  estate 
and  the  equitable  estate  which  form  the 
(1J  [~185GJ'25  L.  J,  Ch.  284=1  W.  B.  219. 


basis  of  all  such  decisions  in  the  Court  of 
Chancery,  vide  Webb  v.  Maspherson  (3) 
and  Gokul  Dass  v  Eastern  Mortgage  and 
Agency  Co,  (3)  This  particular  power  of 
sale  is  one  which  is  to  be  exercised  by  the 
mortgagee  himself  personally  an.'l  not 
through  tho  agency  of  the  Court,  and 
supposing  Us  oOO  interest  had  been 
in  arrears  for  more  than  three  months, 
wo  entirely  fail  to  &ee  how  he  could  ap- 
proach tho  Court  with  any  form  of  suit 
on  this  clause.  Tho  Court  could  merely 
tell  him  to  go  away  and  sell  tho  property 
himself,  if  he  was  advised  that  the  clause 
conformed  with  8.  G9,  T  P.  Act,  and  that 
default  hal  arisen.  There  is  nu  clause 
in  this  mortgage  staling  that  if  the 
interest  is  in  arrears  to  tho  extent  of 
Rs.  500  for  more  than  three  months,  the 
mortgagee  shall  have  the  powei  to  call 
in  the  principal  money  mentioned  in  the 
deed, 

With  regard  to  the  case  cited,  Edward* 
v.  Martin  (l)  in  this  case  there  was  a 
mortgage  of  leaseholds  upon  which  in- 
terest was  piyable  half-yearly  The 
mortgagee  took  possession  and  asked  for 
foreclosure,  although  the  time  or  tho 
date  fixed  for  repayment  had  not  ariived 
It  was  admitted  that  in  this  case  the 
capital  was  not  due  but  it  was  claimed 
that  the  right  to  foreclose  had  arisen  The 
circumstances  of  this  case  are  therefore 
quite  different  to  the  circumstances  in 
the  present  case.  There  is  no  claim  to 
foreclose  and  the  mortgage  deed  is  quite 
silent  with  regard  to  any  right  to  fore- 
close. In  fact  tho  power  of  sale  would 
appear  to  negative  the  idea  that  any 
question  of  foreclosure  was  contemplated 
between  the  parties.  It  is  also  to  be 
noted  that  in  this  case  no  reasons  (.vre 
given  for  the  decision  but  the  Court 
merely  followed  a  dictum  in  another  case 
for  which  no  reason  a  have  been  given. 

We  are  of  opinion  that  as  there  is  no 
clause  providing  that  on  default  of  pay- 
ment of  interest  the  mortgagee  shall  have 
the  right  to  claim  repayment  of  princi- 
pal, ho  had  no  right  of  suit  on  the  mort- 
gage before  the  15th  May  1924.  No  suit 
for  interest  has  been  filed  since  that  date 
and  therefore  O  2,  R  2  cannot  apply. 
The  appeal  will  be  dismissed  with  costs. 

S  N./H.K  Appeal  dismissed. 


31  Cftf.  57 

41=8  Sar.  554  (P.O.). 
(3)  [1906]  33  Cal,  .110=4  0,  L.  J.   102=10  C. 
W,  N.  276. 
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'     DAS  AND  BAGULEY,  JJ. 
Chandanam    and  another — Appellants. 

v, 

A  M.  C  P.  Samsw/auy  and  others — 
Uespondents 

First  Appeal  No.  290  of  1927,  Decided 
•an  3rd  September  1928,  from  judgment  of 
"Disfc.  Judge,  Ilanthawaddy,  in  Civil  Re- 
SularNo  4  of  1927. 

(a)  Civil  P.   C,,  O    17,  R.  2  —  Burden  of 
proof  on  defendants — They  failing  to  appear 
on   date  fixed  by  Court  on  its   own  motion — 
Court    proceeding    with      case     and     passing 
-order  —  Order    purporting  to    be  on  merits — 
Order   should    not    have     been    on    merits  — 
Order  must  b-  held  to  be  one  ex  parte  under 
K.  2. 

Court  on  its  own  motion  fixed  a  CJ.SQ  for 
hu.inng  on  a  particular  date,  but  bho  defen- 
dant, on  whom  the  burden  of  proof  lay,  f tilled 
to  appear,  and  tho  Court  proceeded  with  tho 
«i«ise  and  pibbod  ordei  which  purported  to  bo  on 
merits, 

Held  .  that  the  order  should  not  have  been 
•on  merits  and  the  case  must  ha  hold  to  have 
Inon  decided  as  ex  pa-rte  under  O.  17,  R.  2  •  37 
All.  4fiO  ,  A.  1.  II.  1923  AIL  5"il  ;  .4.  /.  11.  1025 
All  182,  .4.  I.  Jl  1923  JJtnn.  27  and  41  Cal.  950, 
Jtel.  r»i  ;  41  .171.  r,f,3,  Dist.  [1?  74  0  2] 

(b)  Civil  P.  C.,  O.  17,  R,  3  —  Defendants 
not  appearing  on  date    fixed — Court  making 
order  that    case   would    be    proceeded    with 
without    reference    to    defendants'    witnesses 
«nd    proceeding    to  examine  plaintiffs'    wit- 
nesses —  Defendants   then   appearing — Court 
asking    them    to     cross-examine      plaintiffs' 
witnesses  if  they  so  wished  —  Court's  proce- 
dure was  unjustified. 

On  the  data  fixed  for  evidence  the  defen- 
dants did  not  appear  although  burden  lay  on 
them.  Tho  Court  made  an  order  to  proceed 
with  the  case  without  further  reference  to  de- 
fendants' witnesses  and  began  examination  of 
plaintiffs  and  their  witnesses.  The  defendants 
then  appeared  and  tho  Court  asked  them  to 
•cross-examine  the  plaintiffs'  witnesses  if  they 
desired  to  do  so. 

Iftld  \  that  the  procedure  of  Court  allowing 
defendants  to  cross-examine  plaintiffs'  wit- 
nesses without  allowing  chanca  to  examine 
witnesses  was  unjustified.  [P  74  C  2] 

Ba  Han — for  Appellants. 

Ghowdhury — for  Bespondents. 

Judgment  — In  this  case  the  appel- 
lants were  the  main  defendants  in  the 
lower  Courb.  The  suit  was  filed  against 
them  on  10th  January  1927,  and  pro- 
ceeded on  a  usual  course.  Issues  were 
framed  on  26th  March,  and  the  case  was 
put  down  for  hearing  on  17th  May  On 
17th  May  it  could  not  go  forward  and  was 
put  down  for  hearing  on  31st  May.  On 
that  date,  the  hearing  could  not  be  pro- 


ceeded with,  because  certain  proceedings 
were  necessary  which  were  in  the  High 
Court,  but  no  date  was  fixed.  The  case 
was  mentioned  the  next  day,  and  the  de- 
fence advocate  asked  for  an  adjournment 
to  consider  his  position  until  4th  June 
Ho  was  called  upon  to  furnish  security 
for  costs  and  advocate's  fees.  On  4th 
June  it  was  stated  that  an  agreement  had 
been  come  to,  and  that  a  compromise  peti- 
tion would  be  filed.  The  7th  June  was  fixed 
for  this.  It  was  next  put  over  to  the  8th 
and  then  to  the  9th  and  finally  to  the 
10th,  on  which  date  tho  compromise 
petition  was  directed  to  he  filed  peicmp- 
torilv  On  10th  June  it  was  not  so  filed, 
and  the  case  onco  more  went  down  for 
peremptory  hearing  for  22nd  and  23rd. 
On  22nd  Juno  some  evidence  was  led,  and 
it  was  put  down  [or  next  day,  but  was 
not  taken  up,  and  further  hearing  was  put 
down  for  21st  and  22ud  July  The  case 
was  apparently  never  put  up  on  21st  July 
at  all,  and  tho  diary  does  not  explain  why 
It  came  up,  however,  on  22nd  July,  on 
another  point,  and  was  a/ljourneJ  till  22nd 
August,  and  steps  wore  taken  to  have  a 
handwriting  expert  eximined.  On  4th 
August  a  commission  was  ordered  to 
issue,  returnable  on  1st  September  For 
some  reason  not  apparent  in  the  diary  the 
caso  was  put  up  on  17th  August,  and  it 
was  then  put  down  for  hearing  at  10  a  rn 
sharp  the  next  day,  18th  August  On 
this  date  the  Judge  gave  the  defendants  on 
whom  the  burden  of  proof  lay  eight 
minutes'  grace  and,  as  they  did  not  arrive 
at  10-8  a.  m  .  he  recorded  a  diary  order  : 

"  Under  the  circumstances  the  case  pioceeds 
without  further  reference  to  defendants'  wit- 
nesses." 

Tho  plaintiff  was  examined,  and  a  few 
minutes  later  defendants  1  and  2  arrived, 
followed  by  their  advocate.  Meanwhile, 
the  plaintiffs'  witnesses  were  being  ex- 
amined, and  the  Judge  asked  the  defen- 
dants' advocate  if  they  wished  to  cross- 
examine  ;  they  elected  not  to  do  so,  and 
the  case  was  put  for  orders  on  25th 
August,  and  orders  wero  finally  passed  on 
5th  September.  This  order  purports  to 
have  been  passed  on  the  merits.  Against 
this  order  the  present  appeal  has  been 
filed. 

It  is  argued  that  under  these  circum- 
stances no  order  on  the  merits  could  pos- 
sibly be  passed.  With  this  contention 
we  are  in  entire  agreement  Phul  Kuar 
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v.  nashmatullah  Khan  (l)  is  authority 
for  holding  that  under  similar  circum- 
stances, the  case  should  be  decided  as 
though  by  default  : 

"  Whon  the  plaintiff  and  his  pleader  arc 
both  absent  on  the  day  fixed  for  the  hearing  of 
a  case  and  tho  Court;  does  not  intend  to  givo 
them  [mother  'opportunity  oE  appearing  it 
ought  not  to  decide  the  -suit  on  the  merits  but 
should  dismiss  it  for  default  of  appearance." 

In  the  present  case  the  burden  of  prbof 
lay  upon  tho  defendants,  and,  therefore,  it 
should  havo  been  decided,  as  though  ex 
parte,  against  them. 

In  another  Allahabad  case,  Bam  Cha- 
ran  Lai  v.  Bayhubir  Singh  (2),  in  a 
similar  case,  the  defendants'  advocate  was 
present,  but  said  he  had  no  instructions 
One  defendant,  who  was  present,  asked 
for  an  adjournment,  but  failed  to  got  it. 
The  Subordinate  Judge  took  the  evidence 
produced  by  tho  plaintiff,  and,  as  there 
was  no  evidence  produced  on  behalf  of 
tho  defendants,  he  disposed  of  the  case  at 
once  It  was  hold  that  tho  case  must  bo 
held  to  have  been  decided  under  O  17, 
B.  2,  Civil  P.  0. 

Tho  same  point   came  up    again  in  the 
case  of  Bam  Adhin  v    Bam  Bharose  (3) 
The  headnote  of  this  runs: 

"On  a  dato  to  which  the  hearing  of  a  suit 
had  been  adjourned  for  tho  production  of  tho 
defence  evidence  the  defendant  was  absent  and 
tho  Court  passed  a  docroo  in  favour  of  tho 
plaintiff.  No  ordor  or  rule  was  mentioned  in 
tho  judgment." 

The  High  Court  in  appeal  held  that  tho 
decree  must  bo  taken  to  havo  been  passed 
ex  parte  under  0.  17,  E.  2,  Civil  P  C. 

llatanbai  Rhratar  Shivlal  \  Shankar 
Deochand  (4)  is  to  the  same  effect.  The 
point  also  arose  in  Enatulla  Basunia  v. 
Jiban  Mohan  Boy  (5)  In  this  case  it 
has  been  pointed  out  that  there  is  a 
definite  difference  between  O  17,  E.  2, 
and  0,  17,  R  3,  Civil  PC,  and  that 
when  O  17,  E.  3,  is  applied  there  must 
have  been  an  adjournment  at  the  instance 
of  a  party.  In  the  present  case  there 
seems  to  have  been  no  adjournment  at 
the  instance  of  any  party,  but  the  Court 
merely  set  tho  case  down  for  hearing  of 
its  own  motion 

The  only  case  winch  has  been  cited 
against  these  is  Sulckhu  Koeri  v  Bam 

(1)  [1015]  37  All.  400=29  I.C.   553=13  A.L  J. 
079, 

(2)  A.I.R.  1923  All.  551=45  All.  018. 

(3)  A.  I.  R.  1925  All.  182=47  All.  181, 

(4)  A.  1,  R.  1923  Bom.    27=46  Bom.  1020. 

(3}  [1914]  41  Gal.   950=18   0,  W.  N.   775=23 
I.  C.  709=19  C.  L,  J.  535. 


Lotan  Koeri  (6).     This  is  a  very  peculiar 
case      In  it  the  plaintiff  had  had  his  case 
partly  heard,  but,  then    though  appearing 
in  Court,  he  failed   to   continue   with    it 
His  action  is  given  in  the  judgment: 

Here  he  seems  either  to  have  lost  his  head 
or  to  havo  shown  unnecessary  obstinacy.  It 
would  probably  hnvo  been  better  if  ho  had  put 
his  witnobsos  in  tho  box,  but  he  declined  either 
suggestion.  Ho  did  not  in  our  opinion  with- 
draw tho  suit,  but  merely  confessed  his  inabi- 
lity to  go  on  any  further." 

The  facts  in  this  case  are  obviously 
quite  different  to  the  facts  in  tho  present 
one,  and  in  that  case  the  judgment,  which 
was  passed,  was  stated  to  have  been  under 
O  17,  E  3,  Civil  P.  C 

Wo  are  quite  unable  to  understand  the- 
procedure  of  tho  learned  Judge  offering 
the  defendants  a  chance  of  going  on  and 
cross-examining  the  plaintiffs'  witnesses, 
although  refusing  to  examine  their  own 
witnesses,  who  are  said  to  have  been  pre- 
sent in  Court  .  Two  courses,  in  our  opin- 
ion, were  open  to  him.  He  could  either 
have  refused  to  hear  the  defendants  any 
more,  which  seems  to  havo  been  his  ori- 
ginal intention,  in  which  case  the  suit 
would  be  regarded  as  proceeding  ex  parte,. 
or,  when  the  defendants  put  in  an  ap- 
pearance a  few  minutes,  after  he  had 
begun  to  examine  the  plaintiff,  he  might 
havo  cancelled  his  previous  ordor  and 
allowed  tho  suit  to  proceed  in  tho  ordi- 
nary way  To  allow  the  defendants  to| 
cross-examine  and  continue  the  contest  toj 
that  extent,  while  at  the  same  time  refus-j 
ing  them  permission  to  examine  their 
witnesses,  appears  to  us  quite  unjustified. 

Following  the  first  ruling  quoted  above; 
Phul  Kuar  v.  Ilashmatullah  Khan  (l),| 
wo  hold  that  there  should  have  been  no| 
decision  on  the  merits,  and  that  the  case 
must  be  held  to  have  been  decided  under 
O  17,  R.  2,  Civil  P.  C  ,  as  ex  parte 
Holding  this  as  we  do,  the  defendants 
would  have  their  remedy  of  applying  to- 
havo  the  ex-parte  decree  set  aside,  if  they 
can  show  good  cause,  in  the  ordinary  way 
for  their  nonappearance  at  the  time  and 
date  fixed.  They  will  bo  given  one  month 
from  to-day  in  which  to  make  application* 
to  the  District  Court  ;  if  they  fail  to  da 
so  in  that  time,  the  ex-parte  decree  will 
stand  in  tho  same  way  as  if  they  failed1 
to  satisfy  the  Judge  of  the  District  Court 
that  they  had  good  reasons  for  their  non- 
appearance  If  they  satisfy  the  Judge* 

(G)  ~L1919J   41  A11/GG3--51  I.  0,  850=17"  A.  L- 
J.  84^, 
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that  they  had  good  reasons  for  their  non- 
appearance,  the  case  will  be  reopened 
and  be  heard  in  the  ordinary  way.  The 
costs  of  this  appeal  to  be  costs  in  the  case 
as  ultimately  decided. 

S.N/RK  Order  accordingly. 
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f  MYA  Ba,  J 

Ma  Khwet  Kyi  and  others — Accused — 
Applicants. 

v 

Emperof — Opposite  Party. 

Criminal  Bevn  No.  123-B  of  1928 
(Mandalay),  Decided  on  10th  September 
1928 

Burma  Rural  Self'Government  Act  (1921), 
S.  12— Abetment  of  breach  of  bye-laws  ii  not 
offence  under  Penal  Code,  S.  109. 

The  abetment  of  a  broach  of  the  bye-laws 
framed  by  a  District  Council  undor  the  autho- 
rity of  the  Burma  Rural  Self-Govornment  Act 
ia  not  punishable  under  S.  109,  J.  P.  0.,  as  it 
is  not  an  abetment  of  an  offence  within  the 
meaning  of  that  section  :  23  P.  R.  1894  Cr., 
Rel.  on,  [P  75  C  2] 

Judgment  — This  case  is  connected 
with  Criminal  Revision  No.  122-B  of  1928 
of  this  Court,  which  relates  to  the  con- 
viction and  sentence  passed  upon  Pongyi 
U  Kalayana  for  holding  a  private  market 
within  the  compound  of  his  monastery  at 
Pale  without  a  license  in  contravention 
of  S.  7  of  the  bye-laws  framed  by  the 
Monywa  District  Council  in  exercise  of 
the  power  conferred  by  S.  52,  sub-S  (2), 
01  (a),  Burma  Rural  Self-Government 
Act,  1921  (Burma  Act  4  of  1921  aa  amen- 
ded by  Act  9  of  1922)  The  ponal  provi- 
sion for  the  breach  of  the  bye-laws  is 
contained  in  8  12  thereof  which  enacts, 
inter  alia,  that  a  breach  of  any  of  the 
bye-laws  shall  bo  punishable  with  a  fine 
not  exceeding  Rs.  50. 

The  petitioners  wore  some  of  the  per- 
sons who  exhibited  goods  for  sale  at 
IJ  Kalayana's  private  market  on  30th 
November  1927,  and  the  prosecution 
against  them  was  that  by  exhibiting 
goods  for  sale  at  that  market  they 
"committed  an  offence  punishable  under  S.  12 
of  the  said  bye-laws,  read  with  S.  109, 1.  P.  0." 
Section  109,  T.  P.  C  ,  prescribes  punish- 
ment for  the  offence  of  abetment,  if  the 
act  abetted  is  committed  in  consequence 
of  the  abetment,  and  provides  that  where 
no  express  provision  is  made  for  punish- 
ment of  such  abetment,  the  abettor  shall 
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be  liable  to  be  punished  with  the  punish- 
ment provided  for  the  offence  abetted. 
Therefore,  in  any  abetment  of  an  offence,, 
which  is  an  offence  itself,  the  substantive 
charge  against  the  abettor  is  the  abet- 
ment The  prosecution  in  this  case  is- 
therefore  one  under  S  109,  I.  P.  C 

The    question     for    determination    is 
whether  the  abetment  of  a  broach   of   the- 
bye-laws  framed    by  a    District   Council 
undor  the  authority  of  the   Burma   Rural 
Self-Government  Act  above  referred  to  is 
punishable   under   S.    109,    I.  P    C;    in 
other  words,  whether  it    is    an    abetment 
of    an    offence    within    the    meaning    of 
S.  109,   I  P.  C.     Under    S.  40,   I.  P.  C  . 
the   term    "offence"   employed    in  S.  109" 
denotes   a   thing    punishable  under    the 
Code,  or  under  any  special  or  local    law  , 
and    it  is   clear   that    the   Buima  Rural 
Self-Government  Act  is  a  local  law   with- 
in the  moaning  of  S.  42  of  the  Code.    But 
the  Act  itself  has  not  declared  a  breach  of 
a  bye-law  of  a  District  Council  to   be   an 
offence  ;  it  merely  authorizes  the  District 
Council  by  S.  80  (2)  to  direct,  inter   alia,, 
that    a    broach    of  the    bye-laws   of    the 
Council  shall  be  punishable  with  fine  not 
exceeding  Rs.   50.     Thus,    a    breach     of 
S  7  of  the  bye-laws  undor  consideration? 
punishable  under  S  12  thereof,  is  not   an 
offence   rendered   punishable   by  the  Acl 
itself 

I  am,  therefore,  of  the  opinion  that  the 
offence  under  S.  12  of  the  bye-laws  is  not 
an  offence  within  tKe  meaning  of  S.  40, 
and,  consequently,  of  S.  109,  I.  P.  C.  I 
am  fortified  in  this  opinion  by  the  deci- 
sion in  Ganda  Shah  v  Queen-Empress 
(1)  where  it  was  held,  inter  alia,  that  a 
local  law  does  not  necessarily  include  a 
rule  made  under  the  provisions  of  a  local 
law  It  is  conceivable  that  where  a  local 
law  declares  a  breach  of  the  rules  made- 
under  its  authority  to  be  punishable  thea 
a  breach  of  such  rules  might  constitute 
an  offence  within  the  meaning  of  S.  40, 
I  P.  C. 

There  being  no  provision  either  in  the* 
Act  or  in  the  bye-laws  rendering  exhi- 
bition of  goods  at  a  private  market 
punishable,  and  as  such  exhibition  cannot 
constitute  an  offence  of  abetment  punish- 
able under  the  Indian  Penal  Code,  I  feel 
constrained  to  set  aside  the  conviction, 
and  sentences  passed  on  the  petitioners. 
I  therefore  allow  their  application, 
and  set  aside  the  conviction  and  sentences, 

23  P.  R,  1894     Cr. 
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passed  on  them  by  the  Township  Magis-  of  his  protests.  It  is  adtnittol  that,  if 
trato,  Pale,  in  Criminal  Regular  No.  130  this  were  so,  defendant  committed  an  in- 
of  1927,  and  I  direct  that  the  fines  paid  dependent  trespass  and  would  be  liable 
by  them  be  refunded  to  them  for  damages. 

M.N /R-K  Application  tillowed.  The  learned  trial    Judge   found  on    the 

evidence  that  the  defendant  drove  the 
car  with  the  permission  and  consent  of 
the  driver  Maung  Po  Tin,  who  was  at 
that  time  in  charge  of  it  On  the  evi- 
dence we  are  satisfied  of  the  cDrrectness 
of  this  finding.  The  Judge  aUo  found 
that  there  was  no  negligence  on  the  part 
of  the  defendant,  which  could  render  him 
liable  for  damtgcs,  although  he  wag  of 
opinion  that  he  was  careless  The  fact 
seems  to  be  that  defendant  drove  to  the 
bost  of  his  ability  and  was  not  negligent, 
but  the  accident  occurruJ.  through  his 
inexperience  and  want  of  skill 

It  bus  been  argued  before  us  lhafc,  as 
defendant  was  below  the  legil  age  to 
obtain  a  driving  license,  anl  therefore 
liable  to  a  penalty  for  driving,  a  fact 
which  he  must  have  known,  his  notion  in 
driving  the  car  is  in  itself  a  trespass  It 
is  urge  I  tint,  if  he  drove  with  less  skill 
than  an  experienced  driver,  that  itself 
under  the  circumstances  was  negligence, 
und  that  negligence  constituted  a,  tres- 
pass I  sun  quite  unable  to  accept  this 
argument  The  evidence  shows  thit  the 
defendant  drove  the  CAT  with  the  full 
consent  and  concurrence  of  the  driver 
and  of  the  film  actors  who  had  hired  the 
oar. 

The  driver  and  the  actors  had  apparent 
dominion  over  the  cir,  and  it  is  impos- 
sible to  hold  that  the  action  of  the  boy 
under  the  circumstances  in  driving  was 
a  trespass,  nor  could  his  merely  unskilful 
driving  amount  to  negligence,  because  he 
waa  not  a  licensed  driver  Neither  the 
hirer  from  plaintiff,  nor  the  film  actors, 
nor  the  driver  Maung  Po  Tin  are  parties 
to  the  case,  and  we  are  not  therefore  con- 
cerned with  their  liability.  If  defendant 
is  to  bo  regarded  as  a  bailee  and  the  suit 
based  on  contract,  then  he  cin  have  no 
liability,  because  he  was  not  of  legal  age 
to  contract, 

It  is  to  my  mind  impossible  to  hold 
also  that  defendant's  lack  of  skill  in 
driving,  which  resulted  in  the  damage  to 
the  car,  amounts  to  an  independent  tort. 
In  the  English  case  of  Fawcett  v.  Sme- 
thurst  (l),  which  has  been  referred  to  it 
was  held  that  where  a  minor  lad  hired  a 

"  (1)  [1914]  ~B4  L.  J7K~  B.  478=31   T,~L,  R.    85 
=598.  J.  220=»112L.  T.  309. 
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PRATT,  OFPG.  C.  J  ,  AND  ORMISTON,  J- 

.Motor  House  Co.  Ltd. — Appclla.nl. 
v. 

'Charlie  Ila  Ket — Respondent 

First  appeal  145  of  1928,  Decided  on 
'Jid  September  1928,  from  judgment  of 
Original  Side  in  Civil  Regular  No.  595 
of  1925 

$  (a)  Tori  —  Trespass  —  Unskilled  minor 
driving  car  with  driver's  permission  —  Car 
being  damaged  due  to  accident — Minor's  un- 
skilful driving  is  not  trespass  nor  amounts  to 
negligence. 

Whoro  a  minor  with  the  permission  of  tho 
driver  drives  a.  motor  car,  and  owing  to  his 
unskilled  chiving  an  nccidont  UCICULS  which 
causes  damage  to  the  car,  tho  minor's  driving 
is  nob  a  trespass  uoi  (loos  his  unskilful  driving 
amount  to  negligence.  [P  76  G  2J 

*  (b)  Tort — Minor  driving  car  with  lack  of 
skill — It  does  not  itself  amount  to  tort. 

Whero  a  minor  drives  a  car,  his  lack  ot  skill 
m  driving  docs  not  itself  amount  to  an  in- 
dependent tort  Fawcett  v.  Smcthiirtt  (1914) 
34  L  J.  K.  n.  473  Llel.  on.  [P  70  G  2J 

McDonnell — for  Appellant 
Kijaw  Din — for  Respondent, 

Pratt,  Offg.  C.  J.— Lirn  Po  Leong  was 
in  possession  of  a  Dodge  Car  the  property 
of  the  plaintiff  Company  under  a  hire-pur- 
chase agreement  The  hirer  had  complete 
dominion  over  the  car,  which  was  in 
charge  of  his  driver  Maung  Po  Tin  On 
29th  April  1925  the  car  was  being  used 
:ts  a  private  taxi  by  a  film  troupe.  Some 
films  were  taken  at  the  Victoria  Likes 
and  the  taxi  returned  to  61,  Promo  Roa,d. 
It  was  found  that  a  mask  had  been  left 
behind  at  the  Likes  and,  as  the  driver 
was  having  his  breakfast,  defendant 
Charlie  BA  Kot  a  lud  of  16  drove  back 
with  his  brother  and  an  actor  to  fetch  it. 

In  the  course  of  the  drive  he  attempted 
to  pass  a  car  in  front  of  him  only  to  meet 
•a.  car  coming  from  the  opposite  direction 
He  swerved  to  the  left  to  avoid  the  car  in 
front  and  piled  his  car  up  on  a  heap  of 
laterite  on  the  side  of  the  road  Plain- 
tiff's case  was  that  defendant  entered 
and  drove  the  oar  without  the  permission 
of  the  driver  Maung  Po  Tin  and  in  spite 
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car  uutl  drove  it  for  a  longer  journey  than 
contemplated  by  tho  contract,  with  the 
result  that  the  car  was  damaged  without 
negligence  on  tho  part  of  the  defendant, 
his  action  did  not  amount  to  a  trespass. 
The  cases  are  nob  parallel  but  the  princi- 
ple involved  is  similar  In  my  opinion 
on  tho  fads  defendant  is  not  liable  in 
tort  I  would  dismiss  the  appeal  with 
costs 

Ofmiston,  J.  -I  concur. 

S.N  /R.K  Appeal  dismissed. 
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MYA  Bu  AND  BAGULEY,  JJ 
U  Ahsaya  and  anothei — Appellants 

v 

U  Pyinnya  and  another — Respon- 
dents 

Lotteis  Tdtent  Appeal  No  11  of  1928 
(Maudalay)  Decided  on  10th  September 
1928  from  the  iudgment  in  Second  Appeal 
No.  105  of  1927. 

(a)  Civil  P.  C,    S.  100-New   plea-Ques- 
tion of  jurisdiction  not  raised  in  last  appeal 
—Question  can  be    raised    in  Letters    Patent 
Appeal. 

Appellants  in  a  Letters  Patent  Appeal  nra 
not  precluded  from  raising  a  qucs'.imi  of  juris- 
diction even  when  they  had  not  rni  ,  il  it  in  the 
spcond  appeal.  A  1  R.  1024  P.  C.  Uj,  Foil. 

[P  77  C  2] 

(b)  Civil    P.  C.,     S.  9— Dispute    in    Upper 
Burma  involving  ecclesiastical   matter  with- 
in   competence     of  Buddhist     ecclesiastical 
authorities — Civil     Courts    have  no  jurisdic- 
tion— Buddhist    law    (Burmese) — Ecclesiasti- 
cal jurisdiction. 

In  a  suit,  the  nature  and  extent  of  the  rights 
of  the  monks  to  uso  and  occupy  monastic 
landi  >\hich  is  religious  property  invokes  a 
dispute  regarding  ecclesiastical  matter  within 
the  competence  of  the  Buddhist  ecclesiastical 
authorities  to  decide,  consequently,  tho  Civil 
Courts  in  Upper  Burma  have  no  jurisdiction 
to  entertain  the  dispute-  (1897-01)  2  U.  P.  R. 
42,  (1892-96)  2  U.B.R.  59  and  (1892-90)  2  U  B.R. 
72,  Rff.  (1902-03)  2  U.  13.  R.  Buddhut  Law, 
Ecclesiastical  P.  1,  Rel.  on.  [P  78  C  2,  P  79  C  1] 

Tha  Gywe — for  Appellants. 

Aung  Thin — for  Respondents. 

Mya  Bu,  J.— This  is  an  appeal  made 
from  the  judgment  in  Civil  Second  Appeal 
No  105  of  1927,  on  a  certificate  issued 
under  Cl.  13,  Letters  Patent.  The  grounds 
of  appeal  are  numerous;  but  putting  the 
appellants' case  before  us  in  a  nutshell, 
it  is  that  the  civil  Courts  have  no  juris- 
diction to  decide  the  dispute  between 
the  parties  to  the  case.  The  parties  aro 


Buddhist  monks  who  occupy  the  monas- 
teries shown  on  the  map  (Ex.  A),  at 
Pakokku,  in  Upper  Burma,  and  the  dis- 
pute between  them  is  concerning  monastic 
land  The  question  for  determination  is 
whether  the  dispute  is  of  tho  nature 
cognizable  by  the  civil  Courts 

The  appellants  before  us  were  tho  ap- 
pellants in  the  Second  Appeal,  in  which! 
it  appears  that  they  did  not  make  a  pointj 
of  assailing  the  judgment  of  the  Court  of, 
first  appeal  on  the  ground  of  want  ofj 
jurisdiction.  In  view  of  tho  ruling  ofj 
their  Lordships  of  the  Privy  Council  in 
Earn  Lai  Hargopal  v  Kishanchani,  (l), 
however,  the  appellants  are  not  precluded 
from  raising  this  question  now 

The  Court  of  first  instance,  the  Court 
of  first  appeal  and  this  Court  in  second 
appeal,  all  have  regarded  the  plaintiff  - 
respondents'  suit  as  one  for  enforcement 
of  an  arbitration  award  The  plaint  in 
the  case  is  somewhat  vague  in  its  indici- 
tion  as  to  tho  nature  of  the  suit;  t he- 
heading  shows  that  it  was  a  suit  for. 
setting  up  stone-pillars  along  the  red 
dotted  line  shown  in  the  map  annexed  to 
the  plaint  It  is  set  out  in  the  plaint 
that  the  plaintiffs  (respondents)  and  the 
defendant  U  Ahsaya  (appellant  1),  had  a 
dispute  over  the  boundary  line  of  their 
monasteries  and  had  in  consequence  ap- 
peared before  the  Thamuti  GaiiiQok  Pon- 
dawgyi  U  Kyi,  who  with  the  consent  of 
the  plaintiffs  and  tho  defendant  demar- 
cated tho  boundary  on  1st  October  1923 
by  sotting  up  stone-pillars  and  writing  a 
memorandum  to  that  effect;  nnd  that, 
however,  in  Tabaung  1286  B.E.  (February 
and  March  1925),  the  two  defendants  (the 
appellants)  removed  the  stone-pillars, 
with  the  result  that  the  parties  had  to 
approach  Sayadaw  U  Pyinnya  of  Maha- 
withufcararaa  Taik  in  Wazo  1288  BE., 
who  declared  the  demarcation  made  by 
U  Kyi  as  correct,  hut  the  defendants 
would  not  abide  by  the  decision  and  pro- 
hibited the  plaintiffs  from  setting  up 
stone-pillars  and  defendant  1  also  wrote 
to  the  plaintiffs  protesting  against  the* 
setting  up  of  stone-pillars  The  plain- 
tiffs, therefore,  prayed  that  the  suit  be 
decreed  with  costs 

"allowing  tho  setting  up  of  stone-pillars 
along  the  red  dotted  lino  as  shown  in  tho  map 
according  to  the  decision  of  the  pongyis." 

The  defendants  in  their  written  state- 
ment  denied  having  agreed  to  submit 

(1)  A.  I.  R.  1924   P.  C     95^=51  Oal,    361=51 
I,  A.  72(P.C,). 
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themselves  to  the  authority  either  of  U 
Kyi  or  U  Pyinnya  or  that  either  of  them 
made  the  decisions  alleged  by  the  plain- 
tiffs They  also  pointed  out  that  they 
objected  to  the  plaintiffs  setting  up  stone- 
pillars  in  their  (defendants')  kyaung 
compound,  that  the  land  in  dispute  be- 
longed to  them  and  nob  to  the  plaintiffs, 
and  that  as  the  cise  was  between  monks 
it  should  bo  referred  for  decision  to  the 
Thalhanabaing.  Thus,  even  in  their 
written  statements  the  appellants  did 
raise  the  question  of  jurisdiction  of  the 
civil  Courts  tu  decide  the  matter  in  dis- 
pute in  the  suit  But  the  Court  of  first 
instance  framed  only  three  issues: 

(1)  Whether   the  suit  is    maintainable 
•for  the  enforcement  of  the  award  without 
.agreement  for  reference 

(2)  Whether   the  alleged  decision    was 
arrived  at  by  Pongyi  U  Pyinnya;  and 

(3)  If  so,  is  the  award  valid  or  not  ? 
The  learned  Judge  of  the  Court  of  iirst 

instance  held  on  the  first  issue  that  tho 
plaintiffs  failed  to  prove  that  both  parties 
•agreed  to  refer  the  matter  in  dispute  to 
TJ  Pyinnya  for  decision,  and  also  hold  on 
the  issue  3  that  the  award  svas  invalid  as 
not  having  been  duly  stamped,  and  dis- 
missed the  suit  accordingly. 

The  plaintiff-respondents  then  appealed 
•to  tho  District  Court,  pointing  out  in  tho 
memorandum  of  appeil  that  the  issue  as 
to  whether  the  award  was  enforceable  or 
iiot  was  misconceived  that  they  had  only 
mentioned  that  tho  reverend  ecclesiastics 
to  whom  the  matter  was  referred  with 
the  consent  of  the  parties  set  up  tho  de- 
marcation posts,  but  that  the  trial  Court 
had  wrongly  framed  and  determined  the 
•case  LIS  if  it  were  one  for  enforcement  of 
the  award.  It  was  further  stated  in  the 
memorandum,  that  the  reference  in  the 
<plaint  to  the  decision  of  U  Pyinnya  was 
made  merely  to  show  that  the  latter  had 
made  tho  decision  as  an  ecclesiastical 
-authority;  and  that,  therefore  tho  ques- 
tion of  \vhether  the  award  was  enforce- 
able or  not  was  irrelevant.  These  are 
the  materials  from  which  the  nature  of 
the  dispute  is  to  be  ascertained. 

•  Somehow  or  other,  tho  Court  of  first 
appeal  considered  that  what  was  relied 
on  as  tho  award  was  the  decision  of  U 
Kyi  and  not  thedecisionof  U  Pyinnya,  and 
accordingly  framed  certain  issues  which 
wore  considered'  necessiry  for  the  deter- 
mination of  the  question  as  the  validity 
of  the  award  of  U  Kyi  and  remanded  the 


oase  to  the  Court  of  first  instance  for 
evidence  on  those  issues.  The  trial 
Court  having,  in  obedience  of  the  order 
of  romand,  givon  its  findings  on  such 
issues,  the  District  Court  confirmed  thorn 
and  tho  plaintiff-respondents'  suit  was 
decreed.  Thus  arose  the  second  appeal 
from  which  the  present  one  has  arisen. 

It  appears  to  me  that  tho  suit  was  not 
one  for  enforcement  of  an  award,  and  it 
'was  not  one  of  a  mere  boundary  dispute 
between  the  pongyis  holding  adjacent 
plots  of  monastic  land  It  is  quite  evi- 
dent that  the  land  occupied  or  claimed 
by  tho  two  respondents  on  the  one  hand 
and  by  appellant  1  on  the  other  formed 
one  monastic  compound  and  was  haltl  as 
one  piece  of  monastic  property  commonly 
known  as  a  kyaungtaik  ,  and  that  re- 
cently, tho  plaintiff-respondents  and 
defendant-appellants  1  tried  to  break 
up  this  kyaungtaik,  Lo  havo  separate 
holdings,  with  tho  result  that  the  dispute 
a, rose  as  to  tho  extent  of  land  to  which 
oich  party  was  entitled  to  occupy,  and, 
therefore,  when  the  plaintiff -respondents 
nt  temp  tod  to  sob  up  boundary  pillars,  tho 
defendant- appellants  objected  [n  my 
opinion,  therefore,  tho  suit  relates  to  tho, 
nature  and  extent  of  the  rights  of  the 
monks  in  question  to  use  and  occupy! 
monastic  land  which  is  religious  property 
and  that,  consequently,  the  dispute  in- 
volved in  tho  suit  is  purely  an  ecclosiasti-i 
cil  mitter. 

In  the  sanad  tfraotel  fco  the  Thibhatia- 
haing,  it  is  provide!  that  tho  civil  Courts 
will,  within  the  limits  of  their  jurisdic- 
tion, give  effect  to  tho  orders  of  the 
Thithaiabaing  and  of  the  Gainggyoks, 
Gaingoks,  Gaindauks  and  other  ecclesias- 
tical authorities  duly  appointed  by  him, 
in  so  far  as  those  orders  relato  to  matters 
which  are  within  the  competence  of  those 
authorities  :  seo  U  Tha  Gywo's  Trea- 
tise on  Buddhist  Liw,  Vol  I,  p  234,  at 
235.  In  U  Thatdama  v.  U  Meia  (2), 
whore  the  plaintiffs  suod  for  a  decla- 
ration of  their  right  to  the  ownership  of 
a  monastery  and  certain  land  appertain- 
ing to  ifc,  and  it  was  found  tint  the  Tha- 
thanabaing  hid  declared  tho  monastery 
to  bo  theinghika  property  and  had  forbid- 
den the  plaintiffs  to  interfere  with  it,  it 
was  held  that  the  dismissal  of  the  suit 
without  a  decision  on  the  merits  of  tho 
case  was  orreut  :  reliance  was  placed  on 
the  earlier  rulings  in  U  Teza  v  U  Pyin. 
(2)  ri8/7-bn  * "II.B.R.  49 
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(3)  and  U  Te  Zeinda  v.  U  Teza.  (4), 
which  laid  down  that  the  orders  and  pro- 
ceedings of  the  Buddhist  ecclesiastical 
authorities  so  long  as  they  keep  within 
their  jurisdiction  and  do  nothing  contrary 
to  law,  cannot  be  questioned  by  the  civil 
Courts.  In  U  Wayama  v.  U  Ahsaya  (5), 
which  arose  out  of  a  suit  for  full  control 
by  one  of  the  appellants,  in  trust  for  the 
other  Appellants  and  respondent,  of  cer- 
tain property  consisting  of  tari  trees  situ- 
ated in  the  premises  of  a  kyaungtaik,  on 
the  ground  of  appellant  1's  superior 
•ecclesiastical  position,  it  wag  held  that 
the  question  in  dispute  w.is  purely  an 
ecclesiastical  matter  and  the  civil  Courts 
are  bound  by  the  decisions  of  the  Bud- 
dhist  ecclesiastical  authorities  in  matters 
;  with  in  their  competence  ;  and  also  that 
civil  Courts  should  abstain  from  deciding 
points  which  fall  within  the  sphere  of 
ecclesiastical  jurisdiction. 

To  my  mind,  tho  question  in  dispute  in 
the  present  cise  is  purely  an  ecclesiastical 
matter,  and,  therefore,  is  a  matter  within 
the  competence  of  the  Buddhist  ecclesias- 
tical authorities  to  decide  .   consequently, 
the  civil  Courts  have   no    jurisdiction    to 
'entertain   the   dispute  ,    for,    if  the  civil 
•Courts  also   exercised   jurisdiction   while 
the    Buddhist    ecclesiastical    authorities 
have  jurisdiction  to  deal  with  the  matter, 
there  is  bound  to  be  a  clashing   of    juris- 
diction   and    a  grave  deadlock  will  be  the 
inevitable  result      In  tho  result,    I    hold 
that  the  plain  tiff -respondents'  suit  should 
have  been  dismissed  for  want  of  jurisdic- 
tion     I   would    allow    this    appeal,    and 
direct  that  the  suit  bo  dismissed. 

Since  the  appellants  did  not  raise  this 
question  of  jurisdiction  in  their  original 
a.ppea.1  in  this  Court,  I  would  direct 
that  each  pirty  bear  their  own  costs  in 
this  Cjurt.  But  the  plaintiff-respondents 
should  piy  tho  defendant-appellants'  costs 
in  the  Court  of  first  instance  and  in  the 
'-Court  of  first  appeal 

Baguley,  J. — I  agree  with  my  learned 
brother,  Mya  Bu,  J.,  that  tho  civil  Courts 
in  this  case  have  no  jurisdiction,  but 
would  like  to  add  a  few  remarks.  In  the 
hrst  place  I  would  emphasize  that  this 
decision  applies  to  Upper  Burma  only 
There  is  no  Thathanabaing  in  Lower 
Burma  andjn  consequence  disputes  of  this 

3)  [1832-%]  2  (7.B.R.  59. 
[1802-96]  2  U.B.B.  72. 
[1902-03]    2   U.B.R  ,   Buddhist  Law,  Ec- 
clesiastical, P.  1. 


nature  if  brought  before  the  civil  Courts 
would  have  to  be  settled  by  them  in 
Lower  Burma,  there  being  no  ecclesiasti- 
cal authority  having  power  to  decide  them. 
The  question  of  jurisdiction  hag  to  be 
settled  in  the  first  instance  on  the  plaint 
In  the  to'rras  of  translation  of  the  plaint 
we  find  it  headed 

11  Suit  for  sotting  up  stone-pillars  along  tho 
rod  dotted  linos  shown  in  tho  annexed  map.  " 

The  trial  Court  on  the  statements  given 
in  the  plaint  looked  upon  the  case  as  one 
for  enforcement  of  an  award  and  this  view 
was  persisted  in  by  the  Courts  right  up 
to  tho  second  appeal  in  the  High  Court, 
but  it  must  be  remembered  that  tho  ori- 
ginal plaint  was  filed  by  U  Pyinnya  and 
U  Thagayya  and,  when  they  lost  their 
case  in  the  trial  Court,  they  came  on  ap- 
peal to  the  District  Court  of  Pakokku  in 
Civil  Appeal  No.  40  and  in  their  grounds 
of  appeal  emphasized  the  fact  that  they 
were  not  suing  to  enforce  an  award  at  all 
The  first  ground  of  appeal  contains  tho 
passage  : 

11  Bub  tho  Iowi3r  Court  wrongly  framed  an 
issue  aa  to  whether  tho  nw.ird  is  cnforccublo 
or  not.  " 

The  third  ground  of  appeal  contains  the 
passage  : 

11  Bub   tho    lower   Court    wrongly    framed    an 
alternative   issuo   that   if  tho  case  was  one  for 
enforcement  of  award  ;  " 
and  the  fourth  ground  of  appeal    contains 
the  passngo  • 

11  Therefore  the  question  whether  tho  award  iq 
enforceable  or  not  is  irrelevant  " 

It  is  therefore  quite  cle.u-  Lhut  tho 
plaintiffs  themselves  were  not  basing 
their  case  on  the  award,  but  if  they  were 
not  basing  their  case  on  tho  award  I  can 
see  nothing  upon  which  they  could  base 
their  case,  except  their  right  to  partition 
the  land  which  forms  the  original 
kyaungtaik.  There  arc  no  rules  of  civil 
law  by  which  a  kyaungtaik  could  be  par- 
titioned. The  pongyis  inhabiting  the 
kyaungtaik  are  not  co-owners  or  coparce- 
ners or  tenants-in  -common  or  any  other 
form  of  owner  known  to  tho  ordinary 
civil  law.  Their  rights  inter  se  are  en- 
tirely governed  by  ecclesiastical  Uw 
which  must  be  decided  by  the  ecclesiasti- 
cal authorities  where  there  are  ecclesiasti- 
cal authorities  in  a  position  to  do  so  The 
argument  put  forward  on  behalf  of  the 
appellants  went  so  far  as  to  claim  that 
every  case  between  Pongyia  concerning 
religious  property  is  only  to  be  decided 
by  the  Thathanabaing  I  would  not  my- 
self  accept  this  statement  in  toto  but  I 
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agree  that  in  fcho  prasent  case,  as  tho 
original  plaintiffs  stressed  the  faob  that 
they  were  not  basing  their  claim  on  an 
award,  the  civil  Court  must  be  held  to 
have  no  jurisdiction 

M  N.'u  K  Appeal  allowed 
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PRATT,  OFFU.  C.  J.,  ORMISTON  AND 
CAUR   JJ 

Wor  Moh  Lone  &  Co  —Appellants. 
v. 

Japan  Cotton  Trading  Go.  Ltd. — -Ixcs- 
pcnlents. 

P  rgt  Appail  Ni  157  oE  1928,  Decided 
on  28th  August  1928,  fDm  judgment  of 
Original  Side  in  Civil  Rs^uUr  NJ  9(j  of 
1927 

(a)  Contract— Construction— (Per  Pratt,   C. 
J.,    and    C0rr,    J,)— Seller   agreeing    to    sell 
goods  from    his  or  other  mills — No  intention 
to    supply    from    particular    mill    given    nor 
milling  notice    issued — Seller's    mill  burnt — 
Seller    is    liable    under    contract — (Ormislon, 
J.t  contra). 

Vendors  contracted  to  soil  a  certain  quantity 
of  rice.  The  wording  of  sale-noto  did  no!; 
justify  the  inference  that  tho  parties  intended 
or  contemplated,  even  primarily,  the  salo  by 
tho  vendors  of  tho  produce  of  their  own  mill, 
nor  was  there  any  exprosa  statement  to  this 
effect.  It  was  found  that  the  contract  gavu 
vendors  an  option  of  delivery  from  their  own 
mill  if  they  chose,  and  that,  if  they  did  not 
ao  choose,  they  could  doliver  from  any  of  tho 
other  mills  specified  in  the  contract.  No  in- 
timation of  intention  to  deliver  from  a  parti- 
cular mill  was  given  and  no  milling  notice 
was  issued.  Vendors'  mill  was  burnt  down. 

Held,  that  tho  burning  down  of  the  mill 
did  not  absolve  vendors  from  liability  to 
perform  the  contract  11  Bur.  L.  T.  03,  L'isf. 

[P80  C2] 

(b)  Contract — Construction — Construction 
of    contract    should     not     be     dependent  on 
convenience  only. 

Convenience  is  not  the  only  thing  to  be  con- 
sidered, and  it  should  nob  be  permitted  to 
persuade  n  Court  to  place  a  construction  on  a 
contract  which  it  cannot  legitimately  boar. 

[P  84  C  2] 

Clark — for  Appellants. 

N  M  Cowasjce — for  Respondents 
Pratt,  Offg.  C.  J.— Plaintiffs  tho  Japan 
Cotton  Trading  Co.,  Ltd  sued  the  defen- 
dants Wor  Moh  Lone  A  Co  for  damages 
for  breach  of  a  contract  to  supply  2,000 
bags  of  rjco  on  ou  before  the  20th  Sep- 
tember 1927..  The  contract  was  em- 
bodied in  a  printed  Rice  Sale  Note, 
Ex.  A,  in  the  form  commonly  used  in 
similar  transactions.  It  contains  pro- 


visions regarding  gunnies,  twine,  day  ancT 
night  milling  of  seller's  option,  delivery 
ex-hopper,  right  of  sellers  to  require  a. 
deposit  in  case  of  a  fall  in  price,  payment 
in  cish  before  removal,  etc  01.  1C  runs 

"  accident  to  machinery,  strikes  or  sickness 
of  mill  handa  or  coohea  always  oxceptod." 

The  final  01.  19  gives  a  long  list  of 
firms  whose  milling  the  defendants  have* 
the  option  of  delivery 

Defendants'  case  was  that  on  a  true- 
construction  of  the  contract  and  on  the> 
intention  of  the  parties,  the  contract  was. 
one  for  tho  supply  of  rice  from  defen- 
dants' own  mill,  that  01.  19  merely-gives 
the  sellers  the  option  of  supplying  rice* 
from  the  other  mills  specified,  but  that 
the  contract  was  primarily  for  the  s alo- 
of rice  of  defendants'  own  milling  It 
was  contended  therefore  that  as  defen- 
dant's mill  was  burnt  down  they  were- 
absolved  from  performance  of  tho  con- 
tract. 

The  learned  Judge  who  hoard  the  case* 
was  unable  to  accept  this  contention. 
Tie  held  that  tho  contract  was  generally 
for  sale  of  a  certain  quantity  of  rice  of  a, 
specified  quality,  that  taking  the  word- 
ing of  the  s ile-note  as  it  stood  there  was 
nothing  to  justify  the  inference  that  the 
parties  intended  or  contemplated,  even 
primarily,  the  sale  by  the  defendants  of 
the  produce  of  their  own  mill,  nor  was 
there  any  express  statement  to  this  effect  ! 
He  came  to  the  conclusion  that  the  con- 
tract gave  sellers  an  option  of  delivery 
from  their  own  mill  if  they  chose,  and 
that,  if  they  did  not  so  choose,  they 
could  deliver  from  any  of  the  other  mills 
specified  in  the  final  clause  As  no  in- 
timation of  intention  to  deliver  from  a, 
particular  mill  had  been  given  and  no 
milling  notice  issued,  the  Court  was  of 
opinion  that  the  burning  down  of  defen- 
dant's mill  did  not  absolve  them  from! 
liability  to  perform  the  contract.  Plain-1 
tiffs  were  accordingly  granted  a  decree 
for  damages. 

On  appeal  it  has  been  argued  before  us 
that,  taking  the  sale-note  as  it  stands, 
apart  from  the  last  clause,  it  must  be- 
construed  as  a  contract  by  a  miller  to 
deliver  rice  milled  in  his  own  mill, 
01.  19  giving  him  an  added  option,  at 
his  discretion,  of  supplying  rioe  from 
other  specified  mills.  The  contract  be- 
ing therefore  primarily  for  delivery  of 
rice  from  defendants'  own  mill,  when- 
thoir  mill  was  burnt  down,  it  was  op- 
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tiotifl.1  with  them  bo  terminate  the  con- 
tract or  deliver  rice  from  any  of  the 
mills  specified  in  01.  19,  bub  they  were 
not  bound  to  perform  their  contract  by 
delivering  rice  fro-n  other  mills 

t  ngroo  with  tho  learned.  Julge  on  the 
Original  Side  that  the  contract  will  not 
heir  this  construction  The  form  of 
note  used  (Ex.  A)  may  have  been  origin- 
all  y  intended  for  sales  by  millers  of  rice 
frcfm  their  own  mills.  The  wording  is 
suitable  find  was  probably  designed  in 
the  first  instance  for  such  transaction 
There  is,  however,  no  doubt  that  tho 
Form  has  become  tho  standard  form  for 
bought  and  sold  notes  for  rice  contracts 
as  my  learned  brother  points  out  in  he 
judgment.  Though  the  wording  in  bhe 
earlier  clauses  is  more  especially  appli- 
cable to  tho  circumstances  of  sales  by  a 
miller  of  tho  produce  of  his  mill,  yet, 
as  pointed  out  by  tho  trial  Judge,  it  is 
not  incompatible  with  the  sale  of  rice 
from  other  mills. 

[t  is  obvious  that  too  much  stress  can- 
not be  laid  on  the  exact  terms  of  tho 
earlier  clauses,  as  applying  to  determine 
from  tho  seller's  own  mill,  since  the  last 
clau&o  gives  the  option  of  supplying  from 
any  of  a  long  list  of  mills.  It  may  or 
may  not  have  been  understood  th.it  the 
defendants  were  at  liberty  to  supply  rico 
of  their  own  milling,  but  the  contract  is 
silent  on  Iho  point  t  am  quite  unable 
to  read  tho  note,  as  it  stands,  as  a  con- 
tract by  tho  seller  to  sell  rice  of  his  own 
milling.  Iln  i&  given  the  choice  of  de- 
livering rice  milled  by  a  large  number 
of  specified  firms 

Defendants  had  not  elected  to  supply 
rice  ifrora  their  own  mill  or  issued  any 
milling  notice  This  fact  differentiates 
the  case  from  that  of  tho  Arracan,  Co 
Ltd.  v  H.  Hamadanee  <fc  Co  (l),  in 
that  in  tho  case  cited  the  sellers  had 
issued  a  milling  notice  and  commenced 
delivery  from  their  own  mill  before  ifc 
was  burnt  down  It  is  not  alleged  that 
I  hero  was  anything  to  prevent  sellers 
from  milling  rice  of  contract  quality 
from  one  of  the  mills  specified  in  Cl.  19 
of  the  contract 

In  the  present  instance  tho  defendants 
had  not  given  notice  of  intention  to  de- 
liver rioe  from  their  own  mill,  nor  doo3 
the  contract  show  that  they  intended  to 
do  so,  Cl  16,  on  which  stress  has  been 
laid,  will  refer  to  the  mill  from  which 

(1)   [1J1BJ   11  Bur.  L.  T,  63=47  1.  0.  541. 
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delivery  is  to  be  taken,  as  pointed  out 
by  tho  Bench  in  the  case  already  cited. 
There  is  no  reason  to  confine  its  applica- 
tion to  defendant's  mill,  which  is  not 
mentioned  in  the  contract  Defendants 
'do  not  alloge  that  thoy  ftavc  notice  of 
their  intention  to  rescind  tho  contract 
or  of  their  inability  to  perform  it,  when 
their  mill  was  burnt  do\\n  It  i3  clear 
that  tho  burning  of  tho  mill  did  not 
render  tho  contract  impossible  of  per- 
formance, and  the  presumption  is  that 
tho  real  reason  of  non-performance  was 
the  unfavourable  state  of  the  market 
[  agree  with  the  trial  Judge  that  defen- 
dants were  not  absolved  from  perfor- 
mance of  their  contract.  I  would  dig- 
miss  tho  appeal  with  costs 

Ormiaton,  J. — Tina  is  tin  appeal  of 
the  defendants  from  ti  decree  of  the 
Original  Side  awarding  damages  to  the 
plaintiffs  for  tho  breach  by  tho  defen- 
dants of  a  contract  to  sell  rico.  The 
issues  were- 

(1)  Are  fch-j  dofoiidants  exempted  from  do- 
livery  of  rico  according  to  fcho  contract  by  fche 
bonus  or  CN  (16)  and  (14)  of  fche  sold  note  or 
hy  any  loc.il  usage'1  (2)  Assuming  thj,t  fche 
defendants  aie,  by  nr.ison  stated  above,  ox- 
omntod  fiom  'psrfomung  that  contract, '  had 
they  by  subsequent  conduct  waived  that 
claim?  (3)  To  wh.ib  (Uingos,  if  any,  aro  the 
plamfcifis  entitled  '* 

The  loAi-nod  Judge  having  answered 
tha  first  issue  in  the  negative,  tho  second 
issue  did  not  arise,  and  ho  adjourned  tho 
hearing  For  evidence  on  tho  third  issue 
At  tho  adjourned  healing  the  defendants 
did  not  content  the  issue  of  damages  and 
a  decree  was  passed  in  favour  of  tho 
plaintiffs  for  the  amount  claimed.  If  bho 
appeal  is  successful  the  case  will  have  to 
bo  ronuinded  Lo  the  original  side  to  take 
evidence  on  issue  2  As  regards  issue  lt 
two  of  tho  grounds  of  appeal  are  diluted 
to  tho  finding  ihut  tho  defendants  were* 
exempted  by  reason  of  a  local  usage,  bub 
no  part  of  the  argument  has  been  directed 
to  these  grounds. 

Tho  contract,  which  was  entered  into 
on  15th  January  1927,  was  that  the  de- 
fendants should  soil  and  the  plaintiffs 
should  buy  2,000  bags  of  rice  of  u  parti- 
cular quality  at  an  agreed  rate,  delivery 
to  be  taken  on  or  before  20th  February 
1927.  The  defendants  are  rice-millera 
whose  mill  was  burnt  down  on  27tb 
January  1927.  No  milling  notice  of 
their  own  or  any  other  mill  was  issued 
by,the  defendants  to  the  plaintiffs,  a  ad 
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no  paddy  was  delivered  on  or  before  20th 
February  1927.  The  contract  was  embo- 
died in  \vbat  has  for  muny  years  been 
the  standard  form  o[  bought  and  sold 
notes  for  rice  contracts.  Us  material 
provisions  it  will  bo  convenient  first  to 
summarize- 

By  Cl.  3    the   rice    is    to    be   Ngatsiin 
and 
"~  Ngakyauk,  at   sellers'    option,    usual 

S.  Q.  Quality  cleaned  rice.  The  grain 
to  ho  fdir  average  of  quality  pro- 
curable at  the  time  of  milling  Cl  4 
provides  that  the  buyer  is  to  supply  gun- 
nies and  twino.  If  owing  to  late  arrival 
at  mill  of  his  gunnies  or  other  causes, 
the  sellers' gunnies  aro  used,  the  rate  to 
be  paid  is  proscribed,  as  is  also  the  rate 
for  the  use  of  his  twiuo  Cls.  5  and  G 
prescribe  rates  for  bagging,  sewing  and 
shipping,  and  for  landing  and  receiving 

gunnies  at  mill.     Under  Cl   7   the  rice  is 

and 
to  be  milled  by  day    or    night  at  sellers' 

option.  Cl.  8  stipulates  that  delivery  is 
to  bo  taken  ex-hopper  on  or  before  20th 
February  1927,  d.ito  at  seller's  option  and 
payment  is  to  be  made  in  cash  before  any 
rice  is  removed,  but  not  in  any  case  later 
than  immediately  after  milling  Pay- 
ment is  to  bo  made  in  cash  on  comple- 
tion of  each  1,000  bags  if  required  Cl  10 
gives  the  seller  the  right  of  disposing  of 
any  rico  milled  against  the  contract  by 
privalo  or  public  sale  on  buyer js  account. 
By  reason  of  Cl  13  tho  buyer  cannot 
claim  the  right  of  leaving  tho  rico  in  thu 
sellers'  god  own  after  the  15  days  allowed 
for  removal  have  elapsed.  Cl  15  gives 
the  seller,  on  tho  expiry  of  the  15  days, 
the  right  of  removing  the  rice  to  other 
than  mill  godowns  at  the  risk  and  ex- 
pense of  buyer  after  24  hours'  notice  has 
been  given.  Cl  16  is:  "  Accidents  to  ma- 
chinery, strikes  or  sickness  of  mill  hands 
always  excepted  "  Cl.  19  provides  that 
11  sellers  have  the  right  of  delivering 
under  this  contract  tho  milling  of  "  some 
twenty  named  mills,  in  which  the  mill  of 
the  defendants  is  not  included. 

This  form  of  rico  contract  provided  the 
subject  malt  or  of  a  decision  uf  a  Bdnch  of 
the  Jato  Chief  Court  of  lower  Burma  in 
Arracan  Co.  Ltd.  v  //  Hamndanee  & 
-Co.  (1).  The  defendant-appellants  agreed 
to  sell  to  the  plaintiff-respondents  LO.OUO 
bags  of  lice,  delivery  to  be  taken  ex- 
hopper  in  April  1916,  and  gave  to  them 
a  milling  notice  'on  its  own  mill.  The 


plaintiffs  took  delivery  of  6,442  bags 
from  the  defend ints1  mill  up  to  26th 
April  when  tho  mill  was  burnt  down  and 
deliveries  under  the  contract  coisod 
Cl  IB  (corresponding  to  Cl  19  of  the 
form  hetoro  us)  g.ive  tho  seller  tho  right 
to  deliver  under  the  contract  the  milling 
of  seven  specified  firms,  the  defendant's 
mill  njt  being  therein  included.  The 
pliiintitls  suo'l  for  dLimigos  and  the  defen- 
dant relied  on  Cl  1G  (tho  clause  exempt- 
ing accident  to  machinery)  Tho  lower 
Court  held  that  Cl.  IB  applied,  not  only 
to  tho  defendants'  mill,  bub  to  the  other 
mills  mentioned  therein  as  well,  and  that 
the  defendant  was  bound  to  deliver  from 
those  other  mills  if  it  could  not  deliver 
from  its  own  mills  The  appellate  Court 
pointed  out  that  the  Judge  of  the  lower 
Court  was 

"  in  error  in  construing  Cl.  1H,  which  is  clear- 
ly inserted  for  the  benefit  of  tlio  soller,  as  if 
ib  imposed  an  obligation  upon  the  seller  to 
deliver,  in  certain  circumstances,  from  all  thu 
mills.  Cl.  Ifj  clearly  refers  to  the  mill  from 
which  deJivory  IK  to  bo  taki'n,  or  IB  bomg 
taken,  and  means  that  if  that  mill  breaks 
down,  tho  seller  is  absolved  from  giving  01 
completing  delivery  of  RO  much  rice  as  the 
buyer  would  have  had  to  l.ako  from  that  mill, 
if  it  had  not  broken  down.  Tho  clause  ub  solves 
the  seller  from  anticipating  and  providing 
against  a  breakdown  in  the  mill  from 'which 
delivery  is  to  bo  givoa," 

Consequently,  as  the  defendant  under 
the  contract  was  entitled  to  siy  that  it 
would  give  delivery  from  ono  mill  only, 
and  had  said  so  by  giving  a,  milling  notice 
on  its  own  mill.  Cl  16  applied  to  ,i 
breakdown  in  tho  defendants'  mill  which 
actually  occurred,  and  the  defendant  was 
absolved  from  any  further  delivery. 

In  the  case  before  us  the  circumstances 
are  different,  inasmuch  as  the  defendant 
hive  given  no  milling  notice  on  their  own 
or  any  other  mill.  The  learned  Judge 
on  the  original  side  said  that  if  he  could 
have  accepted  the  defendants'  contention 
that  the  sale  contemplated  by  the  con- 
tract was  primarily  the  sale  of  the  pro- 
duce of  their  own  mill,  though  an  option 
is  given  to  supply  the  produce  of  any  one 
of  other  specihod  mills,  thoy  were  bound 
to  succeed  He  was,  however,  uniblo  to 
accept  that  contention.  Nor  was  ho  able 
to  accept  the  contention  of  the  plaintiff 
that  the  defendants  were  bound  to  supply 
rice  of  the  milling  of  one  of  the  mills 
specified  in  Cl.  19,  and  not  from  their 
own  mill  In  his  opinion,  the  clause 
gave  the  defendants  an  option  to  deliver 
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from  their  own  mill  if    they  choose  bo  do 
so,  and,  if  fchoy  did  not  so  ohoise,  todjli- 
•yer  from  any  of  the  other  mills  specified. 
As  he  pub  it, 

"  the  defau  UnU'  mill  ig,  by  implication,  ono 
of  tha  mills  From  which  thoy  0,111,  if  tbjy 
chooao,  djlivor  rico.11 

He  distinguished  the  Arraoan  oiao  (I) 
on  the  ground  that,  in  fcho  prosenb  case, 
no  milling  notice  had  been  issuel  and  no 
election  had  boon  mide  by  the  seller,  and 
01  16  could  nob  begin  to  operate  till  such 
election  was  made.  Consequently,  he 
held  that  the  burning  of  their  mill  did 
not,  under  Cl.  16,  absolve  the  defendants 
from  liability  to  perform  the  contract 

Mr.  Clark's  argument  is  that,  on  its 
'Construction,  the  contract  is  ono  by  a  mill- 
er to  deliver  rice  which  is  the  product  of 
his  own  mill;  thab  if  his  own  mill  is  dis- 
abled, Cl  16  applies  and  he  is  excused; 
-and  thab  Cl  19  ia  -merely  a  superadded 
•option,  cipablo  of  exorcise  by  the  seller 
only,  to  deliver  rice  which  is  the  pro- 
duct of  other  mills  Consequently,  when 
the  defendants'  mill  was  pub  out  of  ac- 
tion, they  wore  at  liberty,  either  to  take 
up  the  position  that  thoy  need  deliver 
no  rice,  or  if  they  chose,  to  deliver  rice 
'from  one  oi'  the  specified  mills. 

Looking  at  the  contract  as  a  whole,  in 
my  view  it  ia  cast  in  a  form  singularly 
inappropriate  for  uqo  by  ono  merchant 
selling  rice  to  smother  On  the  other 
hand  it  is  entirely  appropriate  to  the 
•ca so  of  a  miller  soiling  rice  the  product 
of  his  own  mill  The  proscription  of 
Charges  for  the  sellers'  gunnies  if  they 
1iave  to  bo  used  owing  to  the  late 'arrival 
at  the  mill  of  bhe  buyer's  gunnies,  and  of 
•charges  for  landing  gunnies  at  the  mill, 
the  option  given  to  the  Boiler  of  dispos- 
ing of  rice  milled  agiinst  the  contract 
•on  the  buyer's  account,  the  right  given 
'to  the  seller  of  removing  the  rice  into 
>other  than  mill  golowns,  all  point  in  this 
direction.  I  do  not  think  that  it  is  a 
reasonable  construction  of  the  clauses  to 
which  I  hive  made  reference  thab  they 
include  not  only  the  seller  but  the  miller 
whom  bhe  seller  substitutes  in  his  place ; 
for  in  bho  case  of  a  sale  by  a  merchant 
they  cm  have  no  application.  Cls,  •?,  8 
and  16  point  even  more  strongly  in  the 
direction  which  [  have  indicated.  What 
is  the  use  of  giving  to  a  seller  who  is  nob 
a  miller  an  option  to  mill  by  day  or  by 
night?  How  can  such  a  seller  deliver 
•ex-hopper?  And  what  is  the  use  oi  his 


stipulating  for  payment  on  completion  of 
each  1,000  bigs?  If  this  wore  a  con- 
tract by  a  merchant,  one  would  have  ex* 
pected,  in  place  of  Cl.  16,  a  proviso 
exempting  him  from  liability,  if,  after 
ho  hid  given  a  notice  specifying  a  parti- 
cular .mill,  an  accident  occurred.  For 
these  reasons,  in  disagreement  with  the 
learned  Judgo  on  the  origin U  side,  I 
would  hold  that  apxrb  from  Cl  19,  the 
contract  before  us  ia  by  necessity  im- 
plicabion  a  contract  by  a  miller  to  sell 
rice  the  product  of  his  own  mill. 

Does  then  the  insertion  of  Cl.  19 
imko  any  dill'erence  ?  Mr  Clark's  argu- 
ment is  bhit  this  clause  merely  confers 
an  option  exerci sable  by  the  seller  alone, 
•of  electing  not  to  give  delivery  of  the 
rico  which  by  the  remainder  of  bho  cou- 
fcniqt  he  had- contracted  to  deliver,  but, 
in  lieu  thereof,  to  deliver  the  produc- 
tion of  the  specified  mills.  If  the  clause 
were  intended  to  bo  an  integral  part  of 
the  'primary  contract,  ono  would  have 
expected  it  to  bo  worded  somewhat  as 
follows  : 

"  Iu  the  performance  of  tha  contract;,  the 
sollor  flhall  have  tho  option  of  delivering 
his  own  rice,  or  of  ono  ou  another  of  tho  fol- 
lowing mills.  " 

But  in  .point  of  faot  the  defendants' 
mill  is  not  amongst  those  specified.  Tho 
learned  Judge,  holding,  as  I  think,  cor- 
rectly, thab  the  seller  is  not  precluded 
from  selling  his  own  rice,  but  holding, 
as  I  think,  incorroctly,  that  the  primary 
contract  is  nob  to  sell  his  own  rico,  holds 
further  thab  bhe  sellers'  mill  is  by  neces- 
sary implication-included  in  Cl.  19.  Aa 
I  have  pointed  out  it  would  have  been  a 
perfectly  simple  in  it  tor  expressly  to  have 
included  it  in  Cl.  19.  And,  on  tho  view 
I  bake,  the  contract  being  for  the  sale  of 
the  defendant/ a  own  rice,  there  is  no 
necessity  for  nny  implication  that  their 
mill  is  to  bo  included  amongst  those 
specified  in  the  clause. 

There  is,  to  my  mind,  no  tenable  con- 
struction of  the  contract  intermediate 
between  that  adopted  by  Mr  Clark  and 
that  adopted  by  Mr.  Cowasjee.  Mr.  Cow- 
asjee  accepts  the  finding  of  the  leirned 
JuJge,  but  does  not  accepb  the  reasoning 
on  which  ib  is  based.  Mr.  Cowasjee's 
main  contention  is  that,  under  tho  con- 
tract, tho  seller  must  deliver  rice  tho 
product  of  one  of  the  mills  specified  in 
Cl  19.  Beading  as  I  do,  the  contract  as 
primarily  one  for  the  delivery  of  rice  tha 
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product  oE  the  defendants'  mill,  with  a 
proviso  that  the  seller  may  deliver  rice 
the  product  of  the  specific!  mills,  [  am 
unable  to  accept  this  contention.  It  in- 
volves the  startling  conclusion  bhut  the 
whole  of  the  specified  mills  must  have 
been  disabled  before  Cl  L6  can  come  into 
operation. 

Mr.  Cowasjee's  secondary  contention 
is  based  on  the  Arraian  case  (i).  Tint 
case  decides  that  if  a  seller  elects  to 
deliver  from  a  particular  mill  and  to 
that  end  gives  a  milling  notice,  whether 
on  his  own  mill  or  on  one  of  the  speci- 
fied mills,  he  is  absolved  from  liability 
if  there  is  a  breakdown  of  the  mill  in  res- 
pect of  which  notice  has  been  given. 
Consequently  he  argues,  inasmuch  as  in 
the  case  before  us,  no  milling  notice  at 
all  has  been  issued,  and  therefore,  no 
election  has  been  made,  Cl.  16  cannot 
come  into  operation.  Herein  he  adopts 
the  reasoning  of  the  learned  Judge  on  the 
original  side.  E  agree  that  a  decision  of 
a-  Bench  of  the  Chief  Court  is  not  lightly 
to  be  set  aside  but  it  does  not  necessarily 
follow  that  the  same  considerations  ap- 
ply to  deductions  from  such  a  decision 
Although  the  deduction  which  Mr,  Cow 
asjee  and  the  learned  Judge  drew  from 
the  decision  may  seem  to  be  its  logical 
corollary,  it  has  to  be  remembered  thai 
the  case  before  us  was  not  the  case 
before  the  Court  which  decide^  the 
Arracan  case  (l)  The  Arracan  case  (1) 
could  quite  well  have  been  decided  on 
the  narrower  construction  of  the  con- 
tract which  «I  have  adopted.  The  cir- 
cumstances of  that  case  were  more 
strongly  in  'favour  of  the  seller  than 
those  of  the  present  case,  and  it  was  not 
necessary  to  put  forward  the  interpreta- 
tion which  I  consider  to  be  correct.  Nor 
had  the  Court  to  consider  what  the  con- 
sequences would  be,  if,  subsequent  to  the 
delivery  of  a  milling  notice  on  a  mill 
included  in  Cl.  18,  the  mill  had  been 
burnt  down 

I  do  not  consider  it  to  bo  a  necessary 
implication  from  the  view  I  take  that, 
as  the  learned  Judge  says,  it  would  be  : 

"  open  to  tho  seller  to  say,  if  any  of  the 
2G  mills  ia  burnt  down,  th.it  that  particular 
mill  is  the  one  from  which  he  intended  to 
deliver  his  rice.  " 

For,  on  my  view,  the  only  mill  to 
which  Cl.  16  applies  is  the  sellers'  own 
mill.  If  the  decision  in  tho  Arracan 
oaso  (l)  is  to  be  taken  to  bo  correct,  and 


it  proceeded  on  a  construction  of  the  con- 
tract with  which  L  do  not  agree,  it  by  no 
means  follows  that  the  sellers  would  be* 
entitled  to  adopt  the  fraudulent  conten- 
tion imagined  by  the  learned  Judge  ;  for 
I  think  it  must  be  taken  that  an  inten- 
tion to  elect  to  deliver  from  n  particular 
mill  is  quite  a  different  thing  from  an 
expression  of  that  intention.  It  follows 
from  'the  construction  of  the  contract 
which  I  adopt,  that  tho  performance  of 
the  primary  contract  having  been  ex- 
cused by  the  destruction  of  the  defen- 
dants' mill  and  Lhero  having  been  no 
election  on  their  part  to  deliver  from 
any  other  mill,  they  wero  under  no  lia- 
bility to  deliver  rice  to  tho  plaintiff  on 
or  before  tho  prescribed  date. 
-  I  am,  of  course,  aware  that  ti  some- 
what unreal  atmostphere  has  surrounded 
the  discussion  of  this  case  It  is  quite 
possible  that  all  that  tho  parties  in 
effect  intended  to  do  was  to  buy  and  sell, 
or  purport  to  buy  and  sell,  rice  and  that 
from  that  point  of  view,  nearly  the 
the  whole  of  the  "printed  L form  was  sur- 
plusage Nevertheless  in  the  construc- 
tion of  the  contract  such  a  consideration 
should  not  be  allowed  to  have  weight. 
I  am  also  aware  44thafc  the  construction 
put  upon  the  contract  by  tho  learned 
Judge  is  in  some  respect  convenient, 
But  convenience  is  not  tho  only  thing 
to  bo  considered,  and  it  should  not  be 
permitted  «to  persuade  a  Court  to  place  a 
construction  on  a  contract  which  it 
cannot  legitimately  bear,  fn  my  opinion 
the  construction  of  the  learned  Judge 
does  not  fulfil  the  condition  precedent. 
The  decision  at  which  I  have  arrived  will 
cause  me  tho  less  regret,  if  it  should  re- 
sult in  tho  substitution  of  a  new  form  of 
rice  contract  for  one  which  is  utterly  un- 
suited  to  the  conditions  of  modern  busi- 
ness in  Rangoon.  (His  Lordship  being  of 
opinion  that  the  appeal  should  be  allowed 
tho  case  was  referred  to  a  third  Judge 
under  Cl.  34,  Letters  Patont). 

Carr,  J. — The  facts  of  this  case  appear 
sufficiently  in  the  judgments  of  tho 
learned  Judges  whose  difference  of  opi- 
nion has  been  referred  to  mo.  Tho  ques- 
tion before  me  is  whether  upon  its  pro- 
per construction  the  contract  in  the  suit 
is  a  contract  for  sale  and  delivery  of  rice 
from  the  defendants1  own  mill  only  with 
the  addition  of  an  option  to  tho  seller 
only  to  deliver  from  other  mills  specified 
in  Cl.  19  but  without  any  obligation  upoo> 
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him  to  do  so  in  the  event  of  it  being  im- 
possible for  him  to  deliver  from  his  own 
mill,  or  whether  ib  is  merely  a  contract 
tor  the  sale  and  delivery  of  rice  which 
may  be  delivered  from  any  one  or  more  of 
-the  mills  so  spool  tied  and  which  ib  is  in- 
cumbent upon  the  defendant  to  deliver 
from  some  one  or  more  of  such  mills  so 
long  as  it  is  possible  for  him  to  do  so. 

The  learned  Judge  on  the  Original  Side 
arrived  at  a  construction  intermediate 
between  the  two  above  stated,  holding 
that  tho  contract  was  merely  one  for  tho 
sale  of  rice  which  might,  at  the  sellers' 
option,  bo  delivered  either  from  any  of 
the  specified  mills  or  from  the  sellers1 
own  mill.  He  thought  that  tho  seller's 
own  mill,  though  nowhere  mentioned  in 
•the  contract,  was  by  implication  included 
among  tho  miljs  from  which  delivery 
might  be  given  I  do  not  think  that  the 
question  of  tho  correctness  of  this  con- 
struction comes  before  me  on  this  refer- 
ence, but  in  any  case  it  is  unnecessary  to 
Decide  upon  it,  for  unless  the  construc- 
tion first  set  out  above,  which  is  that  put 
fprward  by  tho  deConclant-appollfinbs  (the 
sellers),  cm  be  anceptel  the  appeal  must 
necessarily  fail 

The  CASO  of  tho  irraaaii  Co.,  Ltd.  v.  71, 
Hamadanee  &  Co  (l)  has  been  referred 
to.  I  have  referred  to  the  original  re- 
cords and  find  that  in  all  matters  material 
to  the  present  question  tho  contract  in 
that  case  was  identical  with  the  one  now 
in  dispute.  But  I  do  not  think  that  that 
decision  is  of  any  assistance  in  tho  present 
<Jp.se  There  waa  no  interpretation  of  the 
contract  in  roapocb  of  the  question  now 
arising.  The  parties  had  in  fact  so  far 
interpreted  it  for  themselves  ,  the  seller 
had  given  vi  milling  notice  for  his  own 
mill,  which  had  been  accepted  by  the 
buyer  and  delivery  was  in  progress  when 
that  particular  mill  was  burnt  down. 
Whab  tho  learned  Judges  said  on  this  sub- 
ject was  merely  : 

"In  bho  present  0133  the  plaintilT  accepted  A 
milling  notice  on  tbo  defendants'  mill.  It 
must  bo  taken  therefore  that  the  parties  had 
agreed  that  the  defendants  should  DD  at  liberty 
to  givo  delivery  nndor  the  contract  from  thoir 
own  mill.  .  .  ." 

The  conbracb  before  mo  conbains  no 
mention  whatever  of  bho  sellers'  own  mill 
but  the  oonbenbion  for  tho  defendants  is 
that  its  terms  are  such  as  necessarily  to 
imply  a  primary  intention  that  the  rice 
should  be  delivered  from  their  mill.  In 
supporting  this  contention  Mr  Clark  hag 


strongly  urged  that  the  contract  must  be 
construed  strictly  upon  its  own  terms, 
without  reference  to  extrinsic  circum- 
stances. But  'he  has  at  the  same  time 
emphasized  the  fact  that  the  defendants 
are  (or  at  that  time  were)  millers,  and 
had  a  mill  of  their  own.  In  this  he  is 
somewhat  inconsistent  for  that  itself  is 
a  circumstance  extrinsic  to  the  contract. 

Looking  to  its  terms  alone  the  contract 
in  my  opinion  is  simply  one  for  the  sale 
of  rice  which  is  to  be  delivered  from  a 
mill  immediately  .after  milling  Apart 
from  Cl.  19  the  seller  could  satisfy  this 
contract  by  delivery  from  any  mill,  so 
long  as  he  complied  with  the  other  terms 
of  the  contract.  In  ray  ;view  of  it  Cl.  19 
not  only  gives  the  seller  the  option  of 
delivering  from  any  of  the  mills  named 
bub  also  debars  him  from  delivering  from 
any  other  mill 

Tho  defendants  claimed  that  the  terms 
of  the  contract  are  such  that  they  caft 
only  mean  that  tho  rice  is  to  be  delivered 
from  the  seller's  own  mill  They  rely 
particularly  on  the  references  to  milling  in 
Cls.  3,  7,  8;-9,  -10  and  12.  None  of  these 
seem  to  me  to  justify  the  importing  into 
the  contract  of  words  which  id  does  noL 
contain.  Tho  contract  is  clearly  one  for 
rice  which  is  to  be  millod  and  to  be  deli- 
vered immediately  after  milling,  but  I 
can  see  no  reason  why  we  should  imply 
from  this  that  tho  rice  is  to  bo  milled  by 
the  seller  himself.  The  seller  has  under- 
taken to  deliver  rico  on  those  terms  and 
whether  he  himself  has  or  has  not  a  mill 

it  is  inoumbeah  on  him    do  to  deliver    the 

t  \>  i 

rice. 

The  clauses  which  seem  to  me  to  lend 
most  support  to  the  appellant's  conten-i 
tion  are  Nos  12,  13  and  14.  Cl.  12  pro- 
vidos  that  the  buyer  will  bo  charged  go- 
down  rent  should  ho  fail  to  remove  the 
rice  within  15  days  after  milling  ;  Cl.  13 
that  the  buyer  cannot  claim  the  right  of 
leaving  the  rice  in  the  seller's  godown 
after  the  15  days  and  Cl.  14  that  on  the 
expiry  of  tho  15  days  the  seller  has  tho 
right  of  removing  the  rico  to  other  than 
mill  godowns  Hero  the  use  of  the  words 
seller's  godown  in  Cl.  13  and  of  mill  go- 
downs  in  Cl  14  certainly  docs  suggest 
that  the  two  godowns  are  tho  samo  and 
that  the  contract  contemplates  that  the 
mill  referred  to  is  tho  seller's  mill.  But 
I  do  not  think  that  this  alone  is  sufficient 
to  justify  the  interpretation  put  forward. 
We  must  read  the  contract  as  a  wholo 
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and  if  it  can  be  said  that  these  clauses 
iiro  inconsistent  with  any  other  interpre- 
tation than  that  put  forward  then  we 
must  equally  Bay  that  they  are  inconsist- 
ent withCl.  19. 

Reliance  has  been  placed  also  on  Cl.  4, 
which  provides  : 

"gunnies  and  twine  to  ba  nupphod  by  buyer  or 
if  seller's  gunnies  ara  used  owing  to  late  arri- 
val at  mill  of  buyer's  gunnies  or  other  causes" 

they  will  he  charged  for  at  a  certain  rate. 
This  seems  to  me  to  lend  only  the  flim- 
siest support  to  the  appellants'  conten- 
tion. It  does,  perhaps,  presuppose  that 
the  sellers'  gunnies  will  be  available  at 
the  mill  at  any  time  and  so  suggest  that 
the  mill  is  to  be  the  sellers.'  But  I  do 
not  think  that  this  inference)  is  inevi- 
table. If  the  buyer  can  sond  gunnies  to 
some  other  person's  mill  it  is, equally 
open  to  the  seller  to  do  so,  or  to  ftrr&tlgo 
for  them  to  be  available  there  And 
should  he  exercise  his  option  under  Cl  19 
he  would  necessarily  have  to  do  so 

My  learned  brother  Ormiston  has  re- 
ferred to  Cl  10  as  supporting  tho  appel- 
lants' interpretation  of  the  contract.  This 
clause  reads  : 

"sellers  have  the  right  of  disposing  of  any  rice 
milled  against  this  contract,  by  private  or 
public  sale  on  buyers'  account,  should  he  (ail 
to  pay  for  it  within  24  hours  of  the  presenta- 
tion of  tho  bill.  .  .  ," 

£  can  see  nothing  in  this  to  support  the 
appellants  in  any  way.  It  is  provided  in 
Cl.  6  that  the  buyer  is  to  pay  for  the  rice 
in  cash  not  later  than  immediately  after 
milling,  and  if  he  fails  to  do  so  the  seller, 
will  have  the  resale  under  8.  107,  Con- ' 
tract  Act.  The  principal  effect  of  Cl.  10 
seems  to  be  to  modify  Cl.  8  by  allowing 
the  buyer  24  hours  grace  for  payment. 
Possibly  also  it  may  to  some  extent  mo- 
dify the  operation  of  S.  107.  But  I  can 
see  nothing  in  it  which  would  not  be  en- 
tirely appropriate  bad  the  contract  been 
one  for  the  sale  of  rice  already  milled  and 
stored  in  a  godown  (except  of  course 
the  use  of  the  words  ''milled  under  this 
contract,"  which  in  the  present  connexion 
are  not  material). 

My  brother  Omu9tpn,a}8p  savs  : 
"Looking  at  the  contract  'an  n  whole  lu  my 
view  it  is  cast  in  a  form  entirely  inappropriate 
for  uao  by  one  merchant  sailing  rice  do  an- 
other. On  the  othor  hand  ib  is  entirely  ap- 
propriate to  the  case  of  a  miller  Belling  rioo 
the  produco  of  bis  own  m  11," 

and  his  decision  seems  to  havo  been 
largely  influenced  by  that  consideration, 
T  am  not  prepared  entirely  bo  agree  with 
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his  view,  The  form  of  the  contract 
would,  of  course,  be  entirely  inappropriate- 
for  the  Bale  of  rice  which  a  merchant 
already  had  stored  in  his  godown,  or 
winch  he  proposed  to  buy  from  some 
other  person  who  had  it  so  stored.  But 
a  merchant  might  equally  well  be  re- 
selling rice  which  he  had  already  agreed 
to  buy  from  a  miller  (or  which  he  pro- 
potiGd  so  to  buy)  and  which  had  not  yet 
been  delivered.  If  then  he  had  bought 
on  a  contract  similar  to  that  in  question 
it  would  obviously  be  in  his  best  inter- 
ests to  require  his  buyer  to  accept  the 
same  terms  If  he  did  not  do  so  he  might' 
very  probably  find  himself  involved  in 
very  considerable  difficulties  For  ex- 
ample, if  he  allowed  his  buyer  the  option 
of  fixing  the  date  of  delivery  he  might 
find  hirnsolf  called  upon  to  deliver  before 
his  seller  was  ready  to  do  so-  Similar 
difficulties  might  arise  out  of  almost  every 
clause  of  the  contract.  On  the  other 
hand  if  the  terms  of  tho  two  contracts  are4 
the  same  as  soon  as  his  seller  exercises 
any  of  his  rights  of  election  tho  merchant 
can  himself  exercise  his  own  right  in  the 
same  sense  against  his  buyer. 

In  my  view  of  the  contract  it  is  simply 
one  for  tho  sale  of  rice,  which  would  be* 
carried  out  by  tho  delivery  of  rice  from 
any  one  or  more  of  the  mills  named  in 
Cl.  19  There  are  in  its  terms  a  few  ex- 
pressions which  slightly  suggest  that  the 
contract  was  intended  to  bo  one  for  the 
sale  of  rice  from  the  sellers'  own  mill. 
But  those  suggestions  are  not,  in  my  opi- 
nion, so  strong  that  it  must  be  held  to 
follow  as  a  necessary  implication  that 
there  was  that  intention.  On  that  con- 
struction tho  appeal  must  fail  No  other 
question  arises  but  I  wish  to  add  that  I 
am  not  entirely  satisfied  that  the  appeal 
could  succeed  even  if  the  appellants'  con* 
tention  that  the  contract  was  one  pri- 
marily for  the  sale  of  rice  from  their  owov 
mill  were  accepted  The  appeal  is  dis- 
missed with  costs 

M  N  /R.K  Appeal  dismissed. 
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PRATT,  OPFG  C  J.  AND  ORMISTON,  J. 

A..  Malaki/i  —Appellant 
v. 

Ko  Po  Nyein  and  others—  Respondents. 

First  Appeal  No  297  of  1927,  Decided 
on  20th  August  1928,  from  judgment  o( 
Dist.  Judge,  Pyapon,  in  Civil  Regular 
No.  29  of  1926 
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against  plaintiff  to  prove  that  his  vendee 
has  not  an  absolute  title,  and  that  they 
are  in  possession  under  an  agreement  of 
repurchase.  They  are  also  entitled  to 
prove  that  the  sale  by  the  Chettyar  firm 
to  plaintiff  was  in  fraud  of  them 

We  would  point  out  that  as  no  ques- 
tion of  specific  performance  o[  contract  is 
involved,  S.  21,  Specific  Relief,  Act  has  no 
application  We  sot  aside  the  finding 
and  decree  of  the  trial  Court  so  far  as 
holdings  Nos.  26  and  27  and  the  house 
are  concerned  -and  remand  the  suit  for 
trial  on  the  merits.  Defendants  will 
have  the  costs  on  thoir  objection  in  this 
Court.  Costs  in  the  trial  Court  to  follow 
final  disposal. 

M.N./R.K.  Suit  remanded. 


Evidence  Act  S.  92— Person  sell  in-?  land 
but  continuing  in  possession  under  oral 
agreement  to  repurchase — Vendee  Belling 
property  to  third  person— Original  vendor 
can  prove  against  the  subsequent  purchaser, 
oral  agreement  to  repurchase  and  fraudulent 
nature  of  sub»»qis:it  pjrchaie. 

Section  02  doas  not  prevent  prooE  of  a  frau- 
duloat  dealing  with  a  bhird  parson's  property, 
or  proof  of  noiiea  thib  bha  proporty  purporting 
bo  be  absolutely  conveyed  belonged  bo  a  third 
person,  who  was  not  a  party  bo  tho  convey- 
ance.f  [P  87  G  1] 

Whoro  a  pjraon  convoys  proparty  bo  another 
but  continues  in  possession  under  an  oral 
agreement  of  repurchase  such  pgrson  can  prove 
against  his  vendee's  purchaser  that  tho  sale  by 
the  vondoo  was  in  fraud  of  his  agreement  of 
repurchasa  :  A.  I  R.  DL7  P.  C.  207,  Foll.\  3  L. 
B.  R.  100  (F.B.),  not  Foil.  [P  87  G  1,  2] 

A.  B.  Banner] i— tor  Appellant. 

Hay — for  Respondents 

Judgment. — Respondents  1  to  3,  de- 
fendants in  tho  trial  Court  have  filed  n 
cross-objection  to  the  action  of  the  Court 
in  refusing  to  allow  them  to  prove  their 
case  with  respect  to  tho  holdings  other 
than  No.  17-N,  which  forms  tho  subject 
of  plaintiff's  appeal  Plaintiff  based  his 
title  to  the  holdings  in  dispute  on  a  con- 
veyance from  the  P.  L  A.  V  N.  K.  firm. 
Defendants'  caso  was  that  although  they 
had  givon  tho  P  L  A  V.  N.  K.  firm  a 
conveyance  of  these  lands,  there  was  an 
oral  contract  'of  resale  in  pursuance  of 
which  they  were  in  possession,  and  that 
the  sale  by  P  b.  A.  V.  N.  K.  to  plaintiff, 
who  was  fully  aware  that  his  vendor  had 
no  right  to  sell,  was  fraudulent.  The 
trial  Court  held  that  defendants  wore 
precluded  by  S.  92,  Evidence  Act,  from 
giving  evidence  of  the  oral  ogreement  for 
repurchase,  relying  on  the  ruling  in 
Maung  Bin  v.  Ma  Hlaing  (l)  The  lower 
Court  has  overlooked  the  ruling  of  their 
Lord3hips  of  the  Privy  Council  in  Mauny 
Kyin  v.  Ma  Shwe  La  (2). 

It  was  then  pointed  out  (at  pp.  142  and 
137)  th-at  8.  92  is  applicable  to  an  instru- 
ment as  between  the  pirtios  to  such  an 
instrument  or  thoir  reprosontatives-in- 
interest,  but  it  does  not  prevent  proof  of 
a  fraululent  dealing  with  a  third  per- 
json's  proparty,  or  proif  of  notice  that  the 
proporty  purporting  to  ba  absolutely  con- 
voyed in  fact  belongel  to  a  third  person, 
who  was  not  a  pirty  to  the  conveyance 

We  consider  in  view  of  this  ruling  that 
defendants  wore  cleirly  entitled  as 


(2)  A.  I.    R.  1917  P.  G.    207  — ti  Gal.    320—44 


11905]  3L.  B.  R.  100(P.B.). 

A.  I.    R.  1917  P.  G.    207 

I,  A.  936  (P.O.)- '1017)  9  L.  B,  K,  114, 
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DAUWOOD,  J. 

Sulaiman  Mohamed  Bholat — Accused! 
— Appellant 

v. 

Emperor — Opposite  Party. 

Criminal  Appeil  No.  696  of  1928, 
Decided  on  6th  August  1928,  from  order 
of  Dist.  Mig,  Kingojn,  in  Criminal 
Regular  Trial  No  63  of  1928. 

*(a)  Criminal  P.  C.  (1923),  S.  1S2— 
Statement  made  by  proiecution  witness- 
written  in  police  diary— At  accmtd'a  re- 
quest Co url  must  refer  to  it  and  must 
furnish  him  with  copies. 

When  the  statemont  of  a  prosecution  witness 
has  been  roducod  into  writing  whether  in  a 
police  diary  or  otherwise,  the  accused,  under 
the  new  Gode,  is  entitled  to  ask  the  Court  to 
refer  to  it  and  to  be  furnished  with  a  copy  of 
it  :  33  Gil.  1023,  Dist.  [P  68  0  1] 

(b)  Criminal  P.  C  ,  S.  152— Police  officer, 
taking  statements  of  witnesses  should  not 
extract  and  enter  in  diaries  as  much  as  is. 
relevant  and  destroy  original. 

Polica  oft] corn  who  aro  charged  with  tho 
duty  of  investigating  crimes  should  not  bo  in 
a  position  to  lake  the  statementr.  of  witnesses, 
extract  as  much  as  thoy  think  is  relevant  or 
important  for  entry  in  their  diaries  and  than 
d3skiroy  tin  original  RUtsm^nd  Tho  practice 
is  illegal  in  so  far  as  it  deprives  tin  accused 
of  nn  important  right  and  it  miy  result  in  the 
destruction  of  vnludbla  evidence  in  favour  of 
an  accused.  [P  83  0  2] 

MoDonnetl — for  Appellant. 

Byu—toi-  the  Crown. 

Judgment  —(§th  August  1928)  -The. 
facts  of  this  ciso    have    heei    set    out    at 
length  in    the   julgment    of    the   learned 
District    Magistr.ttu    anl  are    not    really 
in   dispute   save   in   one   rospect      tfc   is ( 
alleged     by    the    prosecution     that     the* 
appellant    was    the   person    who   U9oi    ft, 
knife  upon  tho   complainant      This  alia- 
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gabion  is  strenuously  denied.  The  appel- 
lant has  produced  evidence  to  prove  that 
at  the  tirao  the  fracas  began  in  the  com- 
plainant's flat  he  was  in  his  shop  which 
is  below  the  flat  The  case  really  re- 
solves itself  into  a  question  of  the  credi- 
bility of  evidence 

Before  deciding  this,  it  is  necessary  to 
consider  a  point  raised  by  Mr.  McPonnel, 
for  the  appellant,  lie  states,  correctly, 
that  he  askod  Lho  District  Magistrate 
to  be  allowed  to  have  copies  of  the  state- 
ments made  by  some  of  the  witnesses 
to  the  police,  in  order  to  cross-examine 
thorn  on  those  statements  1 1  appears 
from  the  evidence  of  the  investigating 
officer  that  he  took  down  notes  of  what 
each  witness  knew  and  saw  From 
these  notes  he  compiled  his  diary  and 
then  he  thinks  ho  destroyed  the  notes 
This,  he  siys,  is  the  standing  practice 
If  this  is  true,  it  looks  very  much  as  if 
the  practice  were  a,  deliberate  attempt 
to  defeat  the  provisions  of  S  IGJ,  Crim- 
inal P  C  and  to  deprive  (ho  accused  of 
the  very  valuable  riijht  to  he  supplied 
with  a  copy  of  such  statements  in  order 
to  contradict  the  witnesses  in  the  man- 
ner provided  by  S  14-"j,  Kvirlonco  Act. 
The  learned  District  Magistrate  refused 
Mr.  McDonnell's  request  on  the  ground 
that  he  could  not  claim  to  see  the  case 
diaries  It  is  quite  true  Hint  the  accused 
is  not  entitled  to  see  tho  police  diaries, 
but  his  counsel's  request  was  not  to  see 
the  diaries  but  for  copies  of  the  state- 
ments of  tho  witnesses,  and  in  my  opi- 
nion he  was  entitled  to  have  these  copies 
in  spite  of  tho  fact  that  the  statements 
were  recorded  in  a  police  diary  S  162, 
Criminal  P.  C.  says  that  no 
41  such  abatement  or  :iny  recuid  thereof, 
whether  m  a  police  diary  or  otherwise  or  any 
part  of  such  statement  or  record  ba  used  for 
any  purpose  (save  as  hereinafter  provided)  at 
any  inquiry  or  trial  ,  .  .  .  " 

Under  the  proviso  when  any  witness 
is  called  for  the  prosecution  in  any  such 
enquiry  or  trial,  whoso  statement  has 
been  reduced  into  writing  as  aforesaid, 
the  Court  shall  on  the  request  of  the 
accused  refer  to  such  writing  and  direct 
that  tho  accused  be  furnished  with  a  copy 
thereof,  for  the  purpose  of  contradicting 
the  witness 

It  is  clear  from  tho  language  of  the 
section  that  when  tho  statement  of  a 
prosecution  witness  has  been  reduced 
into  writing,  whether  in  a  police  diary 
or  otherwise,  tho  accused  is  entitled  to 
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ask  the  Court  to  refer  to  it  and  to  be 
furnished  with  a  oopy  of  it 

Tho  learned  District  Magisnite  was 
therefore  wrong  in  refusing  to  allow  the 
accused  to  have  copies  of  the  statements 
ho  required  What  effect  this  i  efusal 
has  had  upon  the  trial  cannot  he  gauged 
unless  this  Court  examines  tho  police 
diaries  and  also  examines  the  investigat- 
ing officer  to  make  sure  whether  he  has 
actually  destroyed  the  original  .state- 
ments. If  he  has,  and  his  evidence  cer- 
tainly indicates  this  or  ho  would  have 
been  in  possesssion  of  tho  original  stafce- 
niootd,  his  procedure  cannot  he  too 
strongly  condemned.  L't  is  obviously  not, 
in  tho  interests  of  public  justice  that 
police  officers  who  are  charged  with  the 
duty  of  investigating  crimes  should  boj 
in  a  position  to  tako  tho  statements  of 
witnesses,  extract  as  much  as  they  think1 
is  relevant  or  important  for  entry  in 
their  diaries  and  then  destroy  the 
original  statement.  If  such  a  practice 
as  the  investigating  officer  speaks  of 
really  exists  it  shoulu  bo  stopped  at  once. 
It  is  illegal  in  so  far  as  it  deprives  the 
accused  of  an  important  right  and  it  may 
result  in  tho  destruction  of  \aluahlo 
evidence  in  favour  of  an  accused  person 

I  have  been  asked  by  the  Assistant 
Government  Advocate  to  adopt  tho  pro- 
cedure which  was  followed  in  tho  cast1 
of  Dadan  Gazi  v  Emperor  (l)  and  to 
satisfy  myself  whether  there  is  anything 
in  the  statements  of  tho  prosecution  wit- 
nesses recorded  by  tho  investigating 
officer,  which  would  justity  thmr  being 
cross-examined  on  those  statements 

That  case  was  decided  bofoie  S  KM, 
Criminal  P.  C.,  was  amended  by  Act  18 
of  1923  and  under  the  then  existing  law 
it  was  only  if  tho  Court  deemed  it  expe- 
dient in  the  interests  of  justice  that  it 
directed  the  accused  to  bo  furnished  with 
a  copy  of  the  statements  referred  to. 

Under  the  present  law  the  Court  is 
bound  to  refer  to  such  a  statement  at 
the  request  of  the  accused  and  is  bound 
to  furnish  him  with  a  copy  thereof  pro- 
vided that,  if  the  Court  is  of  opinion  that 
any  part  of  such  statement  is  not  rele- 
vant to  the  subject-matter  of  the  enquiry 
or  trial,  or  that  its  disclosure  to  the 
accused  is  not  essential  in  tho  interests 
ofjustice.it  shall  record  such  opinion 
and  shall  exclude  such  part  from  the 
oopy  of  the  statement  furnished  to  tho 
"(1)  [1906]  93  Cftl.  1023=10  C,  W,  N.~890. 
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accused.  The  conditions  therefore  are 
not  the  same  as  they  were  when  Dadan 
Gazis  case  was  decided, 

Cn  my  view  the  appellant  had  an  un- 
questionable right  to  test  the  credibility 
of  the  prosecution  witnesses  by  reference 
to  their  statements  to  the  police.  It  is 
impossible  (o  say  how  far  he  has  been 
prejudiced,  by  being  deprived  of  that 
tight 

I  thofeforo  diror;t  that  appellant  or  his 
Counsel  be  furnished  >vith  copies  of  the 
statements  recorded  by  the  police,  which 
were  aakorl  for  at  the  trial  As  soon  as 
these  have  been  furnished,  appellant's 
Counsel  will  inform  this  Court  whether 
or  not  ho  wishes  to  cross-examine  the 
witnesses  on  them. 

Judgment  —  (28th  August  1928)— The 
•fciola  of  the  case  may  be  summarized  as 
follows  : 

There  arc  two  flats  on  the  first  floor  of 
15,  Sparks  Street.  At  tho  time  this 
incident  occurred  one  of  those  was  occu- 
pied by  Dr.  Banorjeo  and  his  family  and 
tho  other  by  the  appellant,  Sulaiman 
Mahomed  Bholat. 

About  Opm     on    13th   April    1928,  a 
•quarrel  broke  nut  at  Dr  Baaerjee's  door, 
between   0110   Bochai,    a   servant   of   Dr, 
Bdnerjee  and  3  boy   servants   of   the  ap- 
pellant, who  accused   Bechai   of   spitting 
on  the   appellant's   door.     That   evening 
about  dusk  two  ladies  visited  Dr.  Baner- 
jee's  family      He  himself   came  in  about 
7-30  p.  m  and  on  being  informed    about 
'the  quarrel  said  he  would  speak  to  Bholat 
•ibout  it.     He  then   went   into   an   inner 
room  to  change  his   clothes.     There   was 
*\>  knock  at  the  front  door  and  Dr  Bauer- 
>iee  thinking  it    was  a  patient    asked   the 
ladies  to  withdraw.     They    went    to   the 
entrance  of  tho   bed    room   furthest   from 
the  hall  door.    When  Dr.  Banerjee  opened 
the  door   ho  found    the  appellant,   who 
asked  him  to  produce  Bechai.    The  latter 
•was  called,  and  asked  if  he  had   spat   on 
Appellant's  door  ;  he   denied    it.     Appel- 
lant asked  Dr  Banerjee  to   hand   Bechai 
•over  ;  he  refused.     Appellant   moved   as 
if  to  enter  the  flat,  but  the  doctor  put  his 
hand  and  warned  him  against  trespassing. 
Appellant  then  knocked  the  doctor  down 
with  a  blow  on  his  nose.     His   followers 
then  entered  the  flat,    and    assaulted    the 
doctor  ;  he  says  with   kicks   and   sticks. 
He  got  up  and  defended  himself  but   was 
driven  towards  the   balcony  overlooking 
the  street.     At  this   stage  he  says  he  saw 


the  appellant  aiming  a  blow  at  him  with 
a  knife.     In  a  frantic  effort  to  avoid   this 
he  fell  on   the   balcony  and   was  at  once 
stabbed  on  the  back     He  was  also  beaten 
with  sticks.   He  does  not  remember  being 
brought  back  into  the    room,    but    recol- 
lects Sergeant   Pascal   asking   him    who 
stabbed  him,  and  he  says  that  he  pointed 
out  the  appellant,  who  was  then  standing 
juat  outside  the  door.     He  is   not   corro- 
borated on  this  point  by  any  other  witness. 
Tho  evidence  generally  is   to   the  effect, 
that  tho  appellant  had    gone  before   Ser- 
goant  Pascal  entered  tho  flat      It  may  bo 
that  tho  shock  sustained  by  Dr  Biucrjee, 
has  played  a  trick  on  his  memory  on  this 
point.     The    ladies   who   witnessed   the 
assault  are  five  in  number,  Prabhati  Devi, 
sister  of  Dr  Bj,nerjee,  Sadha  Han  si  Devi, 
his  wife,  Santa  Uola.  Devi,   his    sister-in- 
law,    Sudha    Lata    Ghose,    tho    wife   of 
Dr.  Ghose,  and  Hemlata    Mazumdar,   his 
sister.     Of  these   Prabhati   Devi    gives  a 
full  account  of  the  incident      She  lushed 
to  her  brother's  assistance  and  received  a 
scratch  on   tho   hand.     She  states    inter 
alia,  that  sha  saw  tho  appellant  stab   her 
brother  on  the  back,  with  ,1  pen-knife. 

Santa  Ijota  Devi,  deposes  to  witnessing 
the  blow  with  which  appellant  knocked 
Dr  Banerjoe  down,  the  attack  made  upon 
him  by  tho  appellant's  followers  and  the 
stabbing  of  tho  doctor  by  the  appellant. 

Sadha  Hansi  Devi,  Dr.  Banerjoe's  wife, 
gives  a  similar  evidence  Mrs  Ghose, 
one  of  the  visitors,  saw  Dr.  Binerjeo  fall, 
and  several  men  enter  the  room  and 
assault  him  Dr  Banerjeo  resisted,  but 
was  carried  along  towards  the  verandah 
where  he  fell  face  downwards.  Tho  wit- 
ness saw  a  man  between  him  with  some- 
thing. Sho  thinks  that  tho  appellant  was 
tho  striker.  She  identified  him  as  the 
leader  of  the  attack. 

Hemlata  Mazumdar,  the  sister-in-law 
of  Mrs  Ghose,  confirms  the  story  told  by 
tho  other  ladies  She  saw  Dr,  Banerjee 
driven  towards  the  balcony  his  fall  there, 
and  saw  the  appellant  strike  him  with 
something,  but  she  did  not  know  what  it 
was.  The  other  intruders  pressed  upon 
Dr.  Banerjee  and  some  of  them  beat  him 
with  sticks.  Then  as  whistle  blew  from 
outside  the  assailants  left  the  room 

The  lady  states  that  tho  appellant 
owned  a  black  fcopee  which  was  subse- 
quently found  in  the  room,  Presumably 
she  meant,  that  he  was  wearing  it,  when 
she  first  saw  him  in  the  room  It  may 
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appear  strange  that  neither  of  the  visi- 
tors actually  saw  the  knife,  which  appel- 
lant is  said  to  have  used  where  is  the 
ladies  of  the  house  did  so,  but  it  is  in 
evidence  that  Prabhat  Devi,  and  Santa 
Lota  Devi  rushed  to  aid  the  doctor,  and 
they  at  least  were  much  closer  to  him, 
when  ho  was  stabbed,  and,  therefore  pro- 
bably in  a  better  position  to  see  the 
weapon  In  fact  Prabhati  Devi  states 
that  sho  was  actually  holding  her  brother, 
when  ho  was  stabbed  The  evidence  of 
these  ladies  is  unanimous,  that  the  doctor 
was  struck  or  stabbed  by  the  appellant, 
after  his  fall  on  the  verandah  There  is, 
however,  a  witness  D'Silva  a  telegraphist, 
who  saw  something  of  the  affair,  from 
the  street.  He  says  ho  saw  women  and 
two  men  come  out  to  the  verandah.  The 
men  wore  fighting  and  while  they  were 
doing  so,  a  third  man  came,  and  hit  one 
of  the  others  on  the  back.  The  man  hit 
fell  forward  This  is  not  quite  the  same, 
as  is  told  by  Dr  Binerjee  and  the  ladies, 
but  the  discrepancy  may  be  duo  to  various 
causes,  and  it  is  not  so  serious  as  to  affect 
the  credibilily  of  the  testimony  given  by 
the  ladies 

This  evidence  was  quite  sufficient  to 
establish  a  strong  prima  facie  case  against 
the  appellant,  of  having  caused  hurt  with 
A  dangerous  weapon 

The  defence  was  that  he  was  in  his 
shop,  immediately  below  his  flat,  when 
this  incident  first  started,  and  when  the 
commotion  began  ho  went  upstairs,  and 
entered  his  flat. 

With  regard  to  this,  it  is  noticeable 
that  Sergeant  Pascal  who  was  early  on 
the  scene,  saw  a  man  disappear  into  ap- 
pellant's flat  ;  Marshall  who  was  with 
him,  says  that  the  man  darted  out  of 
Dr.  Bonerjee's  flat,  and  entered  appellant's. 

Sorgont  Pascal  found  a  crowd  of  men 
in  the  hall,  some  of  them  armed  with 
sticks  Ho  clenrel  the  crowd,  and  entered 
Dr.  Bancrjoe's  flat  He  found  Dr.  Baner- 
]ee  sitting  on  the  floor,  with  blood  all 
over  him,  and  the  women  weeping  They 
told  him  that  the  man  who  had  assiulted 
Dr.  Banor>ee  with  a  knife  had  disappeared 
into  the  fliit  opposite.  He  knocked  and 
banged  at  the  door  for  10  minutes,  and 
when  it  was  opened  by  the  appellant,  the 
women  with  one  accord  siid,  "This  is 
the  man  "  So  he  took  him  in  charge. 
The  appellant  admits  that  he  took  time 
to  open  the  door  ag  he  WAS  undressing. 
If  his  story  is  true,  his  conduct  cannot 


but  be  regarded  as  extremely  strange- 
Having  heard  the  fracas,  which  was  going 
on  just  outside  his  flat,  he  went  up  pre- 
sumably, to  find  out  what  was  happen- 
ing. Instead  of  doing  this,  however,  ha 
looks  himself  up,  iq  his  flat,  and  proceeds 
to  undress  Even  on  the  arrival  of  the 
police,  he  did  not  admit  them  at  once. 
This  is  certainly  not  the  conduct  of  an 
innocent  man,  and  it  adds  to  the  strength 
of  the  case  against  him.  It  suggests  that 
he  was  trying  to  rid 'his  appearance  of 
the  signs  of  conflict  before  facing  the 
police. 

The  evidence  called  to  prove  that  the 
appellant  was  in  his  office  when  the  row 
began,  upstairs,  must  now  be  considered 
E  E.  Dawoodjee,  a  hardware  ,  merchant 
of  substance,  says  that  on  the  night  in 
question,  he  was  looking  at  the  founda- 
tion of  a  now  building  he  was  erecting 
opposite  appellant's  shop,  and  he  noticed 
the  appellant,  his  own  nephow  E.  I. 
Dawoodjeo,  one  Dursot,  and  Renderia, 
in  appellant's  shop  Then  he  heard  some- 
row  upstairs,  and  females  crying.  The 
appellant  went  upstairs,  followed  by  two> 
others,  whom  he  failed  to  identify.  He 
went  away  after  this  This  witness  is  a 
friend  of  appellant's  father,  and  wont  to- 
the  police  station  that  night  to  see  if 
appellant  could  bo  bailed  out.  He  may 
not  have  known  all  the  circumstances  of 
the  charge  brought  against  appellant  but 
it  is  rather  difficult  to  believe  that  in- 
terested as  he  was  in  the  release  of  the 
appellant,  he  would  not  have  found  out 
that  his  evidence  was  of  vital  value  to 
him. 

E  I  Dawoodjee,  the  nephew  of,  the 
last  witness,  testifies  to  appellant  talking, 
to  him,  Ronderia,  and  Dursot,  when  he- 
heard  women  crying  upstairs.  Appellant 
and  Dursot  went  up  he  says,  and  he  him- 
self went  homo  One  would  have  thought, 
that  it  would  have  been  natural  for  ap- 
pellant, to  have  asked  his  friends  to  come- 
up,  and  see  what  was  happening  upstairs, 
since  he  lived  there  himself. 

Rendaria  gives  similar  evidence  He 
too  very  discreetly  left  aftei  appellant, 
Dursot  went  upstaiis  E.  S  Dursot,  ano- 
ther hardware  merchant,  whom  appellant 
in  his  examination  calls  "one  of  my  men" 
corroborates  the  other  two  On  hearing 
the  crying  upstairs,  he  says  that  he  fol- 
lowed the  appellant  up  the  steps,  but 
half  way  up,  he  met  one  Ismail,  appel- 
lant's servant,  who  told  him  that  ho  had! 
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had  a  row  with  Dr.  Binerjeo  who  had 
hit  him,  and  he  had  retaliated,  and  Dr. 
Banorjee  had  fallen 

In  cross-examination,  this  witness  con- 
tradicted himself  badly,  and  the  impres- 
sion left  in  my  mind  is  that  ho  is  not  A 
truthful  witness. 

One  J.  M.  Judah,  who  occupies  the  flat 
iibovo  Dr  Banerjee's,  says  that  on  hearing 
cries  of  women  coining  from  below,  he 
ran  dojnrn  Whon  he  got  to  the  landing 
he  saw  appellant  run  up  the  stairs,  and 
another  man  run  down  the  stairs.  He 
then  went  up  to  his  flat  A  curious  piece 
of  evidenco  brought  in  to  prove  that  ap- 
pellant was  not  in  Dr  Binerjoe's  room 
when  the  prosecution  witnesses  say,  he 
was  there. 

This  brings  up  to  the  crux  of  tho  case. 
The  appellant  denies  being  in  doctor's 
flat  at  all,  yet  we  have  seven  people  who 
depose  to  his  presence  in  that  flat,  that 
night,  the  doctor,  five  ladies  and  the 
servant  Bechai  Two  at  least  of  the  ladies 
were  merely  friends  of  the  doctor's  family 
and  were  utter  strangers  to  the  appellant, 
in  fact  they  may  all  be  said  to  have  been 
strangers  to  him.  They  have  given  an 
account  of  tho  incident  which  is  reason- 
able, and  consistent  with  the  admitted 
facts.  Very  strong  grounds  would  there- 
fore have  been  made  out  before  their 
evidence  can  be  rejected.  To  some  extent, 
Iheir  evidence  is  corroborated  by  the  in- 
dependent evidenco  of  Sergeant  Pascal, 
and  Marshall,  who  saw  a  man,  step  into 
appellant's  flat,  from  tho  doctor's  flat, 
according  to  Marphall.  Who  was  this 
man  if  not  the  appellant  ? 

When  ho  opened  his  door,  what  must 
in  ttte  circumstances  of  the  case,  bo  re- 
garded as  suspicious  delay,  the  ladies 
at  onoe  denounced  him  as  the  doctor's 
assailant  Yet,  if  his  story  is  true,  this 
emphatic  and  unanimous  denunciation, 
was  a  piece  of  wanton  wickedness  The 
only  explanation  of  all  this  is  that  it  is 
true  that  the  appellant  did  enter  the 
doctor's  flat  that  afternoon. 

As  regards  the  prosecution  story,  what 

had  the  defence  to  offer  ?     An   obviously 

untrue  version  of   the  affair,    which   did 

not  account  for  the   presence  of  2   fezzes, 

in  the  doctor's  room,  of  tho  incident  seen 

by  D'Silva,  or  of  the  stab  wound  sustained 

by  Dr.  Binerjee,  and  an  alibi,   which   as 

the  learned  District  Magistrate  remarked, 

separates  appellant  frqm  the  scene  of  the 

assault  only  by  a  flight  of  stairs. 


On  the  ground  of  respectability  there 
is  no  reason  to  discriminate  between  the 
witnesses  for  the  prosecution,  and  the 
defence,  but  the  appellant's  witnesses 
have  a  much  more  powerful  motive  for 
saying  that  the  appellant  was  in  his  shop 
when  tho  row  began,  than  the  prosecu- 
tion have  for  saying  that  he  was  the 
person  who  stabbed  Dr  Banerjee.  If  he 
was  in  the  row  from  its  commencement 
then  the  defence  evidence  is  not  true.  I 
cannot  find  any  reason  for  disbelieving 
the  prosecution  story  corroborated  as  it 
is  by  tho  immediate  denunciation  of  the 
appellant,  .and  his  suspicious  behaviour 
in  locking  himself  in  his  rooms  after  this 
occurrence, 

Had  his  story  really  been  true,  I  think 
it  would  have  been  natural  to  havo  ex- 
pected some  of  his  respectable  witnesses- 
to  have  gone  upstairs  with  him  to  find 
out  what  was  happening,  instead  of 
departing  unobstrusively  and  leaving  him 
to  his  fate 

I  am  forced  to  the  conclusion  that  the 
District  Magistrate  was  right  in  convict- 
ing appellant  under  S  324,  I.  P  C. 

The  proper  sentence  raises  a  question 
of  some  difficulty  The  District  Magis- 
trate considered  a  term  of  imprisonment 
essential.  The  appellant  does  not  belong 
to  the  class  of  people,  who  are  usually 
free  with  the  use  of  the  knife,  and  in  his 
community  he  is  of  good  social  standing 
Imprisonment  to  a  man  of  this  class  is 
not  only  a  degrading  punishment  to  him- 
self but  it  brands  the  whole  family  with 
a  stigma,  which  it  has  not  deserved  and 
is  a  lasting  disgrace 

Tho  offence  is  compoundable  with  the 
permission  of  the  Court,  and  imprison- 
ment is  not  compulsory. 

The  injury  sustaine  I    by   Dr.  Banerjee 
was  11/10"  long,  ¥  broad,  and  12/5"  deep- 
obliquely   in    the    right    infra   scapular 
region,  not  a  very  serious  one  therefore. 

Where  a  suitable  alternative  can  be 
found,  it  does  not  appear  to  me,  that  this 
is  a  gase  in  which  imprisonment  should 
be  the  primary  penalty  to  be  inflicted. 
In  place,  therefore,  of  the  sentence  passed 
by  the  District  Magistrate,  I  direct  that 
tho  appellant  do  pay  a  fine  of  Rs  4,000' 
or  do  suffer  4  months'  rigorous  imprison- 
ment in  default.  Rs.  1,000  of  the  fine  will 
be  piid  to  Dr.  Bjtnerjee  as  compensation. 

s  N  /R.K.  Sentence  altered. 
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PBATT,  OFFO  C.  J  AND  CUNLIFFE,  J 

Municipal  Corporation,  Rangoon  —  Ap- 
pellant 


—  fnr*&ppellrinti 


K  E.  Dawoodjee  &>S0n.s  —  Respondents 

Civil   Misc.   Appeal   No  350  of   192H, 

Decided  on  31st    July    1928,    from    judg- 

ment of  Small  Cause  Court  Judge,    Ran- 

Koon,  in  Municipal  Appeal  No  2  of  1928 

Rangoon   City    Municipal    Act    (Bur.    6  Q! 
1922),  5.  80    -Principle  of  valuation  of  here 
diUiQeni   U   iti    hypothetical    value   lo   any 
hypothetical      tenant       -    Interpretation    of 
statute! 

U  In  a  canon  of  Raking  Law  that  bhii  pi  m- 
cjplo  of  valuation  of  any  given  hororlifcaraont 
in  thrj  hypothnbical  value  of  tho  horodibamont 
is  it  nUndfl  bo  any  hypothetical  tenant.  It  14 
not  appropriate)  to  tnka  a*  a  guido  the  aabual 
ronbn  paid  for  othor  and  widely  diiiimilar 
buildings  occupied  on  different  tormn  of  fcon- 
incy.  [P  D2  C  2] 

N.  M  Co 

CLatL  —  for 

Cunliffe,  J  -  This  appeal  mint  bo 
dismissed  1  1.  amos  in  blio  following 
oiroumatancos  No.  18(5,  Merchant  Street, 
was  previously  i.ited  at  Ks  1,20-j  per 
month  Tho  assessor  to  tho  Municipal 
Corporation  locently  mcrciaofl  this  Viilui- 
dion  at  Rg  i2,950  por  month  Tho  asaos- 
soe  who  is  tho  ownnr  of  fcho  promiaos  ap- 
pealed to  tho  Commiasionor  who  con- 
lirmocl  tho  Liasosament  TKo  tiasossoo  then 
prof  or  rod  an  appoil  to  the  Chief  Jud^ro  ol 
the  Small  C.uiso  Court  Ho  reversoLl  the 
onlor  of  tho  CnnmiissionoL  Tho  Coi- 
poration  now  come  to  this  Court  in  fur- 
ther .ippoal 

No  18(5,  Merohaut  RLroet,  is  in  the 
iiuoupiititm  of  tho  Rungoon  Timos  Press 
under  ti  loa?e  for  LI  term  of  years  Tho 
reasons  adduced  to  suppoit  tho  onh.iiice- 
ment  of  tho  valuation  wore  a  ^enoral  ad- 
vauco  in  tho  value  ot  house  property  in 
tho  neighbourhood  and  the  faot  that  occu- 
piers of  noaiby  buildings  were  piym^ 
muoh  higher  rents  than  tho  rent  paid  by 
the  Rangoon  Tnnos  Tress  to  the  asHossoo 
Elaborate  calculations  of  floor  space  and 
BO  on  were  sot  out  in  the  report  of  the 
usaessor,  Before  the  Commissioner  the 
iissessee  gave  evidence  that  No  480,  Mov- 
ohant  Street,  wore  difficult  premises  to 
let  and  by  no  means  suitable  for  ordinary 
business  purposes  or  for  tenement  dwell- 
ings The  building  was  not  new. 

Tt  is  a  canon  of  RUing    Law    that    the 


piinciple  of  the  valuation  of  any  given 
hereditament  is  tho  hypothetical  value  of 
the  hereditament  as  it  stands  to  any 
hypothetical  tenant.  It  seems  to  us  not 
to  be  appropriate  in  such  a  case  as  this 
to  take  as  a  guide  the  actual  rents  paid 
for  other  and  widely  dissimilar  buildings 
occupied  on  different  terms  of  tenancy 
This  is  exactly  what  the  Commissioner 
has  done  In  our  opinion  the  only  evi- 
dence in  i elation  to  the  proper  valuation 
before  him  was  tho  evidence  of  the  as- 
H98SCO  himself  To  rebut  such  evidence 
it  would  have  beon  necessary  to  consider 
the  value  of  a  similar  building,  devoted 
to  a  similar  business  It  is  for  these 
reasons  that  we  at; toe  with  tho  learned 
Judge  of  tho  Small  Causo  Couit  and  dis- 
miss this  appeal,  with  advocate's  costs 
ten  gold  mohurs 

Prall,  Offg  C  J  — I  add  bhal  it  is  un- 
nouessary  under  the  circumctincos  to  dis- 
cuss the  many  aulhonties,  which  h.ive 
been  cited  on  the  subject  of  the  prin- 
ciples, which  should  dotounine  tne  as- 
sessment of  tho  building  in  question 
Tho  pnnoiplob  am  not  iliaputeJ,  the 
difllcultv  is  tho  application  of  tho  prin- 
ciples 

It  is  common  tfiounil  that  the  assess- 
ment should  ho  on  tho  lusis  of  tho  rent, 
which  ii  hypotheticil  toninb  would  be 
prepared  to  piy  for  tho  building  as  it 
sUnds,  to  ho  usud  for  tho  purposes  ot  a 
printing  and  nowspapor  piess  The  as- 
sessor and  tho  Commissioner  considered 
that  the  coiroct  way  to  obtain  tho  rent, 
which  tho  hypothetical  tonint  would  he 
willing  to  pay,  wis  to  ho  obtained  by  a 
mathematical  calculation  haso:!  on  tho 
vents  pud  foi  building  in  the  immcfliiite 
vicinity 

The  objection  tj  this  method  is  that 
Lluee  of  tho  buildings  aie  of  a  buperior 
character  used  for  different  purposes,  and 
the  fourth  is  tho  giound  floor  only  of  a 
four  storey od.  building  also  use!  as  a 
prosy.  Tho  learned  Chief  Judge  of  the 
Small  Cause  Court  did  not  consider  the 
buildings  or  the  conditions  similar,  and 
therefore  this  fact  vitiated  the  conclusion 
ai  rived  at  He  took  into  consideration 
the  faot  that  it  was  not  disputed  that  the 
building  was  so  constructed  that  it  could 
not  be  let  in  parts  to  tenants  and  was 
not  new,  and  that  it  was  consequently 
difficult  to  obtain  a  trustworthy  tenant 
paying  an  adequate  lent.  He  did  not 
consider  that  an  allowance  of  25  per  cent. 
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on  the  rent  calculate:!  from  tho  average 
of  the  adjoining  buildings  roiJorod  the 
assessment  equil  to  Lho  hypoLheticil  rent. 

Tho  Judge  was  of  opinion  th-ib  the 
no  tail  rent  p.ud  WAS  moro  truly  repre- 
sentative of  tho  hypothetical  rent  and 
WAS  pum.li  Ucie  o\  idonue  of  the  loutal 
value  of  tho  building  He  his  given  hid 
rdisons  in  a,  luaid  and  convincing  judg- 
niont  .nd  I  GDIS  id  or  no  sullicieit  reason 
his  bean  adduced  to  justify  our  diftorin£ 
from  his  conclusion 

^.L  f'R  K.  Appeal  dismissed 
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RROWN,  J 
Mg.  Po  Lit  in — Appellant 

v 

Mfj   SV««  Han  —  Respondent. 
Second    Appeil    No      189  of    I92H,  l_)u- 
oided  nn  141  h  Januuy  1929 

(aj  Landlord  and  Tenant  —  Landlord's 
claim  on  produce  for  rent  IB  not  lien. 

The  clnim,  of  tho  landlord  on  tho  piodiiOQ  of 
thi  Lilian  for  his  rout  is  not  *ibnctly  speaking 
n  lieu,  b»pAU9:»  tho  produce  19  not;  in  landlord's 
POSSJSSLUR  ^1  /,  /J.  lrJ23 /i  nu/,  3G(>,  not  Appi , 

[1'iwc  aj 

=fi«  (b)  Landlord  and  Tenant — Third  per- 
•on  taking  produce  from  tenant  with  full 
notice  of  landlord1!  claim  for  rent  — Land- 
lord can  enforce  his  claim  againit  him  under 
Specific  Relief  Act,  S  27  (b). 

\Vh:ro  a  third  pzrion  takes  tho  pipduc;  fruin 
th  j  b '(Knit  wibh  full  notice  nf  bho  1  iridlord's 
clum  fur  ronijp  tin  landlord  can  enforce  Inn 
cliiun  demist  suuh  third  parion  li-icninr  Ins 
oliim  1*1  analogous  to  ona  for  specific  porfor- 
111*11^1  uudoi  S  27  (h),  Spocific  RjhcC  Act  . 
.1.  /  R  l'J23Min0  3GO,  L\rL  on.  IV  'H  C  Ij 

E   Mainuj — for  A  p  poll  tint 
Tun  Auny— for  Respond  out 

Judgment  — Tho  plaintitl-LoapuLidont, 
Maunii  Soin  Hun  sued  ono  Maunq  Shwc 
Hm\  in  ind  the  ap  pel  Lint,  Miung  Po  Fj^vin 
foi  37j  biskoLa  of  piddy  viluod  ad  lis 
712-b-O,  claimed  us  rent  duo  for  paddy 
land  He  was  given  a  docreo  atfunsb  both 
defendants  for  255  baskota  or  their  valuo 
Rs  494-8-0  The  Und  was  admittcdlv 
leased  out  to  Maung  Shwo  Hinyin,  and 
M-iung  Shwe  Hrayin  did  not  appeal 
against  tho  decision  of  the  trial  Court  Fo 
Lwm  was  made  a  defendant  on  the  giound 
that  the  landlord  hid  a  lien  or  chargo  on 
tho  crops  for  his  rent  and  that  with  full 
knowledge  of  this,  Fo  Lwm  had  taken 
from  the  produce  of  the  land  400  baskets 
Fo  Lwm  appealed  to  tho  District  Court 
without  success,  and  has  now  corno  to 
this  Court  in  second  appeal. 

The  appeal  is  argued  on  two    grounds  : 


firstly  it  is  contended  that  no  cause  of 
aotiou  hcis  beon  made  out  against  Pu 
Lwin,  a<id  sooondly,  it  ia  contended  that 
there  is  no  evidence  on  tho  record  from 
which  fclm  lower  Court  could  find  that 
400  baskets  of  pixddy  had  been  taken  awny 
by  Fo  L NY  m 

On  the  first  point,  rofurenuo  has  boon 
made  to  tho  case  of  Mauny  Han  v  Ko 
Ho  (l)  In  that  case  tho  landlord  biiod 
his  tenant,  and  n  third  paity  jointly  for 
rent,  Tho  third  putty  wns  ira pleaded  on 
the  ground  th.it  ho  received  half  tho  out- 
tura  of  tho  land  from  the  defendant  with 
full  knowledge  of  tho  plaintiff's  lion  on 
tho  crops  It  was  hold  that  ho  was  liable 
jointly  \vith  tho  toniuil  U  \vtis  poinlod 
out  in  that  case  that  it  is  tho  usual  prao- 
tice  in  tint*  country  for  Lho  landlord B  to 
h.ivo  a  lion  for  rent  ON  or  tho  paddy  roapoJ 
by  tlio  tonint  for  their  rout  [11  tho  pro- 
sont  cvse,  tho  contract  of  lease  wnsa  l)y 
writ  Lou  ii^rooiucnt,  and  in  that  agree- 
ment, tho  ton int,  M.iung  Shwo  Hinyin 
bound  himself  not  to  soil,  Lo  movo  or  dis- 
pose of  tho  outturn  of  paddy  in  tho  paddy 
iiold  or  fields  in  any  way  whatsoever 
licffuo  II,I\HI^  up  the  full  ronb  to  thohind- 
lur.1 

1  do  not  think  it  is  strictly  Bpoakmg 
Ciiricct  to  sptuk  of  tho  landlords  having  a 
hen  in  thoso  circunistancos  A  lion  do-l 
riotos  tliaL  tho  property  ovor  which  it  IB| 
claunod  ib  in  tho  possession  of  tho  porsoni 
claiming  it  and  the  piddy  in  this  onse 
was  admittedly  not  in  tin)  possession  of 
tho  plaintiil  But  thuio  is  clo.irly  lioro  11 
personal  u1)lig<ition  on  Shwo  llinyia  not' 
to  dibp)se  of  tho  orops  in  any  way  with- 
out first  piying  up  tho  iGnl  in  full  A 
third  person  would  not  of  course  ordi- 
narily be  bound  by  this  contract,  but  in 
MOW  of  tho  custom  of  the  country  ro- 
foirod  to  in  Man  rig  Han't  caso,  I  think 
tho  tenant  miy  in  a  ciyo  such  as  tho  pre- 
sent, bo  Looked  on  us  holding  tho  property 
in  trust  subject  to  this  prumiuo  and  that 
unyono  who  takes  tho  pioporty  with 
knowledge  of  this  promise  would  bo  liable 
to  make  it  good. 

Under  S  27  (b),  Specific  Relief  Act 
specific  performance  of  a  contract  may  be 
enforced  against  any  person  claiming 
under  a  party  by  a  title  arising  subse- 
quently to  the  contract  except  a  trans- 
feree  for  valuo  who  has  paid  his  money 
in  good  faith  and  without  notice  of  the) 
original  contract  and  it_6eeni9  to  ma  that 
"(I)  A.I.B.  1925  Raag.  3CG. 
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tho  claim  in  the  present;  oi.ge  is  somewhn.fi 
analogous  to  a,  claim  for  spejifio  parfor- 
mance  under  this  section.  Eb  has  been 
found  in  the  present  oisa  thit  Po  Ltfin 
hii  full  notica  of  the  landlord's  claim 
ani  in  the  circurnsfcnoes  [  am  not  sibis- 
tie,l  th.it  there  is  suTicient  roasTi  for  de- 
parting from  the  principles  followed  in 
Mawig  Han's  ciqe  I  do  not  think  there- 
fore thero  is  aufTuient  re  190 n  for  interfer- 
ence with  the  decision  of  Lho  lower  Courts 
on  this  point. 

There  does,  however,  seem  to  be  some 
force  in  the  second  contention  nii.de  on 
behalf  of  tho  appellant.  PUintiff  in  his 
plaint  states  that  tho  appellant  received 
400  baskets  of  puldy  from  Shwe  Hmvin 
but  he  has  not  given  evidence  on  th.it 
point  and  does  not  seem  to  have  any  per- 
sonal knowledge  on  the  point.  There  is 
evidence  as  to  tho  abortive  attempt  at  an 
ngreemont  whereby  Po  Lwin  would  take 
all  the  paddy  and  pay  all  Shwo  Hmyin's 
debts  but  that  agreement  fell  through  and 
[  can  find  no  real  evidence  of  any  kind 
that  -400  baskets  were  given  by  Shwe 
Hmyin  to  Po  Lwin.  The  witness  Kha 
Kha  states  : 

11  I  wonb  and  visitad  Shwo  Hmyin's  talm.  I 
jaw  503  odd  baskets  sold,  These  503  baskets 
wore  given  to  U  Po  Lwin,  who  was  prosont.  I 
-did  not  soo  Fo  Lwin  carrying  them  away." 

Witness  does  not  state  to  whom  they 
were  sold  and  he  does  not  state  that  Po 
Tjwin  took  the  paddy  away.  I  do  not  see 
how  this  can  be  held  to  prove  Po  Lwin 
to  have  received  400  baskets.  On  tho 
other  hand  there  is  evidence  of  Shwe 
Hmyin  that  150  baskets  only  were  taken 
by  Po  Lwin  and  this  figure  is  admitted  by 
To  Lwin  himself. 

I  alter  the  decree  of  the  trial  Court  by 
directing  that  so  far  as  Po  Lwin  is  con- 
cerned the  amount  payable  is  150  baskets 
of  paddy  or  their  value  Rs.  285.  The 
decrees  of  the  lower  Courts  directing  Po 
Lwin  to  piy  cost  are  also  set  aside  ;  the 
parties  will  bear  their  own  costs  in  this 
appeal. 

S  N./R.K.  Decree  modified. 
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MYA  Bu,  J. 
Maung  Da  Kin  —  Appellant. 

v. 

Ma  Pwa  Thin — Respondent. 
Special  Second  Appetl  No  483  of  1928, 
Decided  on  6th  February  1929. 

(a)  Civil  P.  C,  O.  38.  R.  5 -Application  to 
<  restrain  perion  temporarily  from  withdraw- 
ing amount  at  hii  credit   and   Court*!   order 


thereon    are    really    for     attachment     before 


A-i  application  praying  for  a  temporary  in- 
junction  restraining  a  person  from  withdraw- 
ing co'tum  amount  sending  at  his  credit,  and 
tin  orrlor  of  Conrt  issn  d  thureon  are,  in  spite 
of  thiir  wording,  raally  for  attachment  baforu 
judgment.  [P  ()4  0  21 

(b)  Civil  P.  C.,  O.  33,  R.  9-Liability  of 
bond  px-cuted  under  R.  9,  ceases  aa  soon  as 
suit  in  diBmUied. 

Liability  on  ft  bond  executed  in  pursuance 
of  tlu  provisions*  of  O.  9R  R.  0,  coaaaa  as  soon 
as  th'j  suit  if)  dismissed  by  trial  Court  :  A.I.R. 
1927  Rang.  310,  Appl.  [P  94  0  2] 

L   Ckonn  I''oM7i7— for  Appellant. 

Judgment. — The  binl  in  question 
wig  oxocutol  tcr  enable  tho  defendant  in 
suits  No3.  22L  and  249  of  1926  of  the 
Township  Court  of  Thitoi  to  withdraw 
Rs.  1,500  which  was  lying  to  her  credit 
in  the  Sub- Divisional  Court  of  Thaton, 
over  which  tho  Township  Court  in  the 
two  cases  had  issued  so-called  injunctions 
restraining  Ma  Kyu  Yn  from  withdraw- 
ing the  amount  on  account  of  the  appli- 
cations made  by  the  respective  plaintiffs 
in  tho  two  suits  in  the  Township  Court 
The  apphcition  in  suit  No  22 L  prayed 
that  an  attachment  before  judgment  might 
bo  mido  for  Rs  800  out  of  tho  aforesaid 
Ra.  1,500  whereas  the  application  in  suit 
No.  24^  prayed  for  a  temporary  injunc- 
tion restraining  the  defendant  from  with- 
drawing a  sum  of  Rs  700  out  of  Lho  afore- 
said Rs.  1,500. 

In  spite  of  the  wording  of  tho  prayer 
and  the  wording  of  the  order  issuod  by 
the  Township  Court  to  the  Sub-Divisional 
Court,  on  these  applications,  the  appli- 
cations and  the  orders  were  in  reality  for 
attachment  before  judgment  of  the  sum 
of  Rs.  800  and  700  respectively  which 
were  claimed  against  the  defendant  in 
the  two  suits  in  the  Township  Court.  The 
orders  were  cleirly  made  under  the  pro- 
visions of  O.  38,  Civil  P  C  ,  and  nob 
under  0.  39.  The  bond  executed  by  the 
appellant,  Maung  Bi  Kin  therefore  was 
one  executed  in  pursuince  of  tho  provi- 
sions of  R  9,  O  38  The  ruling  in 
Manackjee  v.  Chettyar  Firm  (l)  is  appli- 
cable to  the  case  and  the  appellant's  liabi- 
lity on  the  bond  ceased  as  soon  as  the  suit 
w.j.s  dismissed  by  tho  trial  Court.  The 
order  of  the  lower  appellate  Court  is  set 
aside,  and  that  of  the  Township  Court  is 
restored  wibh  costs,  advoc-iite'a  fee  in  this 
Court  to  be  two  gold  mohurs. 

S.N./R  K.  Order  set  aside 

(1)  A~1.K.  19J7  Rang.  3l0^5~ K&ng.  492~ 
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hive  been  to  apply  for  transfer  of  the 
proceeding  to  the  Kath  i  CjurG  in  whose 
jurisdiction  the  ju  Igment-debtor  resided, 
since  he  hid  nj  property  in  tho  Mand- 
alay  District.  The  doorda-hjldor  did  not, 
however,  apply  fjr  exdjutu  i  agiinsb  the 
property  or  purs  Ji  of  tho  juJg  110  it-debtor, 
but  merely  for  issua  ot  a  njbice  to  the 
ju  Ig  neat-debtor  bo  piy  up  tho  amount 
du3  on  the  decree  with  coats 

Slieh  id  oily  oblunol  ^  succession 
certilicite  and  miy  well  h  wo  thought 
issue  of  a  notice,  as  a  preliminary  atop, 
might  be  productive,  since  the  judgment- 
debtor  was  a  banker  in  business  as  such 
No  authority  his  been  cited  for  tho  il- 
legility  of  issue  of  such  a  notice  through 
another  Court  to  a  judgment-debtor,  who 
his  ceisel  to  reside  within  the  jurisdic- 
tion of  the  Court  which  granted  the 
decree,  and  we  are  not  prepared  to  say 
the  notice  was  not  competent.  Until  the 
decree-holder  desired  execution  by  arrest 
or  attachment  of  property  there  was  no 
necessity  for  transfer  of  the  execution 
proceedings  to  tho  Kith.i  Cjurt. 

We  are  of  opinion  it  is  impossible  to 
hold  that  under  the  circumstances  th'e 
applicitioi  was  merely  colourable  and 
mide  for  the  sole  purpose  of  keeping  the 
decree  alive  or  with  no  intention  of  tak- 
ing out  execution  or  a  step-in-aid  The 
criterion  in  such  cases  as  pointed  out 
in  the  Allah  ibid  C-ise  of  Sheo  Prasad  \. 
Narami  Bai  (l)  is  whether  the  applica-, 
tion  was  made  in  good  faith  to  secure! 
execution,  or  to  take  a  step-in-aid  of! 
execution,  or  was  merely  colourable  with! 
a  view  to  give  a  fresh  starting  point  foH 
the  period  of  limitation. 

Wo  consider  the  application  for  issue1 
of  notice  was,  as  the  District  Court  hold,' 
nude  in  good  faith,  and,  it  it  was  not  an 
application  for  execution,  must  yet  be' 
eoiaidered  to  have  been  a  step-in-aid' 
within  tho  moaning  of  Art  182,  Ci  5  of 
the  schelule  fcj  the  Limit itun  Act.  The 
appeal  is  dismissed  with  costs.  Advooate- 
fees  3  gold  mohurs. 

Otter,  J  — I  agree.  There  is  some  auth- 
ority lor  holding  that  an  application  such 
as  w  is  mule  in  the  present  ciso  may  be 
an  elective  step  irraid  tj  save  limitation: 
see  Sa  layn  Chandra  v  Paresk  Natk  (2) 
and  tiopal  Chandra  v.  Goaain  Das  (3). 
I  see  no  roisnn  tn  r.hink  thi,r  in  applica- 
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PiUTT  AND  Ol'TfciR,  JJ 

C.  K.  R.  M.  Kalhiramn  Ghettyar  — 
Appellant. 

v 

Ma  Hta — Respondent. 

Misc  Appeal  NJ.  2L  of  1923,  Djcidod 
on  17th  Djce  nber  L923,  agiinst  order  of 
Disb.  Julge,  Mindalay. 

Limitatioi  A^t,  Art.  132  (3)  —  Decree- 
holder  applying  to  Co  art  which  pa*»~d 
decree  tfi  i*aj»  notice  to  judjm^nt-d  »btor 
who  was  th-n  o<jtsid-  that  Conn's  junadic- 
sion —Application  mad»  bo.ia  fide  for  exe- 
cuting decre*  —  Apjlicatioi  is  to  prop-r 
Court  and  le^al — It  IB  st?p  in-aid  oc  eiieju- 
tion— Civil  P.  C.  O  21,  R.  10  and  S.  3d. 

Application  miio  by  dicrjj-h jldor  uajr^ly 
to  issue  notice  to  fcha  jadgmaat-djbtor  bo  pj-y 
tho  decretal  araounfc,  to  tho  Oourb  which 
paasod  tho  dacrao  in  not  illegal  or  to  an  im- 
proper Oourb,  although  tho  judgmant-d  3bL.or 
at  tho  tiino  was  residing  ouGaiij  that;  Court's 
junadicbioa.  And  if  auoh  application  is  ma  le 
in  good  faith  for  the  purpose  of  oxocuMng  the 
docroo,  it  will  ba  a  ab^p-ia-aid  wifchm  fchj 
meaning  of  Art  182  (5)  :  A  I.  R.  1120  All.  95; 
,4.  I.  R.  1942  Cal.  44  and  2 j  Cal.  5'H,  R>1.  on. 

[P  D5  G  21 

Ko  Ko  Gtji  and  Sanyal — for  Appolldnfc 

Bazak — for  Rospondonfc. 

Pratt,  J  —In  Civil  Saib  No  224  of 
L923  of  tho  District  Court  of  Ma.nd.ildy. 
Maung  Cho  obtained  a  decree  against 
C.  K.  R  M.  Chetty  on  10th  April  1924 
In  Execution  Case  No  65  of  1927,  Mi 
Hta,  successor  of  tho  decree-holder,  ap- 
plied to  tho  District  Court,  MandaUy,  on 
4th  April  1927  tor  notice  to  issue  to 
ludgmont-debtor  who  was  then  rusident 
in  the  Kcitha  District,  calling  upon  him 
to  pay  the  decretal  amount  anl  costs. 

A  notice  to  show  cause  against  execu- 
tion of  the  decree  was  posted  at  the 
house  of  the  judgment-debtor,  while  he 
was  temporarily  absent  on  13th  April 
<ti  days  before  the  decree  was  due  to  be- 
come time  barred.  Tho  judgment-debtor 
did  not  attend  Court  or  show  cause  and 
the  execution  proceedings  were  closed  on 
17th  May  1927. 

It  was  objected  that  a  later  application 
for  execution  was  barred,  it  being  con- 
tended that  the  proceedings  in  case 
No.  65  of  L927  were  not  bona  tide.  Tho 
District  Court  held  thit  the  application 
io  case  No.  65  was  according  to  law  and 
boua  tide  and  held  that  the  lator  applica- 
tion was  nob  barrel  by  limitation. 
Against  that  order  the  present  appeal 
'was  tiled.  It  is  contended  before  u*  that 
the  application  in  ease  No.  65  was  not 
•competent,  that  the  correct  course  would 


II)  A    L     rt, 
.)  A    I.  R. 
(ii)  L18J6J  2 


An.   Jj—  *u  A*'.  *u 
CbL.  44. 
Gal,  5J1-5  0.  W.  N. 
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tion  for  notice  to  issue  which  (as  ib 
turned  out)  had  Lo  bo  executed  through 
mother  Court  wag  not  made  in  accordance 
with  law  and  to  the  proper  Cuurt 

But  (apparently)  we  must  be  satisfied 
that  the  application  was  made  boni  fide 
for  the  purpose  of  obtaining  execution  : 
sea  Shco  Prasad  v  Naraini  Bai  (l)  and 
cases  cited,  t  think  it  waa  so  made  in 
this  ciiso  A  succession  certificite  hud 
to  be  obtained,  and  further  application 
was  made  within  a  short  limo 
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CAK  AND  MAUNG  BA,  JJ 

Ma  Dan — Appellant 
v. 

Tan  Chong  San  and  others — RospiHs. 

Civil  Misc  Appeal  No  5  of  1928,  Deci- 
ded on  23rd  August  1928 

Limitation  Act,  S.  12 —Extension  of  time 
—Limitation  Act  S.  4. 

Whore  the  time  for  filing  an  appeal  expiroR 
during  vacation  and  tho  uppollant  applies  for 
copies  on  fcbo  day  tho  Court  ro-op  MIS,  an  appeal 
filed  on  the  day  next  after  tho  issuing  ot  tho 
copio*  is  wifchiii  fcimo  19  All.  3tJ  and  25  Bom. 
584,  Foil.  [P  OH  C  Ll 

K    C.  Bose — for  Appellant. 

Choon  Fong — for  Respondent  1. 

Facts  — An  order  was  made  against 
tho  appellant  on  7th  December  1927  by 
the  original  aidn  Judge.  Tho  period  of 
20  days  for  filing  tho  appeal  expired  dur- 
ing tho  Xmas  vacation  when  the  Court  was 
closed  No  application  had  boen  made 
till  then  for  copies  of  tho  judgment  and 
the  decree.  On  3rd  January  i.  e.  the  day 
the  Court  reopened  an  application  was 
made  for  copies  of  the  judgment  and 
decree  and  tho  appeal  was  filed  on  tho 
day  next  after  obtaining  copies.  The 
question  was  whether  the  appellant  could 
claim  the  benefit  of  S.  12,  Lira.  Act.  It 
being  found  convenient  to  dispose  of  the 
preliminary  question  first,  the  case  was 
posted  for  23rd  August  1928  on  which 
the  Court  passed  the  following  order. 

Order  — Bose  for  appellant.  Choon 
jFoag  for  respondent  Tan  Chaung  San 
.Others  absent.  On  the  question  of  limi- 
jtation  we  think,  following  the  cases  re- 
ported in  Siyadalunnissa  v.  Muhammad 
Mahmud  (1)  and  Tukaram  Gopal  v.  Pa- 
\ndurang  (2)  that  the  appeal  was  in  time. 

tAnnnal    nrimiM.fwl 

Appeal  admitted. 


1  Appeal  admitted. 
o  n. 


(1)  LUW7J  19  All.  842=(IHJ7)  A.  W.  N.  76. 

(2)  [1901]  25  Bom.  584=3  Bom,  L.  R.  143. 
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MAUNG  B.v,  J. 

Maung  Pan  Cfaing  and  another  —  Ap- 
pellants. 

v. 

Maung  Mo  a'ld  anothet — Respondents. 

Special  Second  Appeal  No  401  of  1928r 
Decided  on  18th  February  L929,  ngainst 
decree  of  Add  I.  Dist  Judge. 

Civil  P.  C.,  O.  2,  R.  2— Scope— Interest. 

Covenant  to  p.iy  mborosb  unless  distinct 
from  and  independent  of  cluim  for  principal 
cannot  ba  basis  of  auit,  [P  06  0  2] 

S    Ganguh — for  Appellants 

Ba  So — for  Respondent^ 

Judgment  — Respondents  brought  u 
suit  for  recovery  of  tho  amount  duo  on- 
n  promissory-note  As  tho  promissory- 
note  wag  not  duly  stamped  they  were 
allowed  to  fall  bick  upon  the  original 
0'iuse  of  action  P<irt  of  tho  considera- 
tion of  the  promissory-noto  was  a  sum  of 
Rs.  210  duo  as  arrears  of  interest  on  uu 
mortgage-bond  Township  Judge  was  of 
opinion  that  the  fact  of  the  said  arrears 
of  interest  being  duo  should  bo  proved  by 
the  respondents  and  holding  th,it  they 
had  failed  to  piove  tho  same  disallowed- 
that  claim 

The  Additional  District  Judge  thought 
that  the  other  party  should  prove  that 
they  hud  paid  the  said  .arrears  of  inte- 
rest and  holding  that  they  had  failed  fcr> 
do  so  decreed  that  claim. 

The  learned  Additional  District  Judge 
has  failed  to  asceitain  whether  the  origi- 
nal mortgage-deed  contains  a  covenant  to 
pay  interest  which  is  distinct  from  and 
independent  of  fcbo  claim  of  the  mortga- 
gees to  recover  the  principal  sum,  so  that 
a  non-payment  of  interest  may  give  rise 
to  a  separate  cause  of  action.  On  refer- 
ring to  the  mortgage-deed,  I  find  that  it 
does  not  contain  such  a  covenant.  The- 
deed  simply  states  that  Rs  500  was  bor- 
rowed at  2  p.  c  p  m.,  on  the  security  of 
a  house  and  its  site  that  the  principal 
and  interest  should  be  paid  on  demand, 
and  before  such  payment  is  made  tho 
secured  prope-ty  should  not  be  alienated. 

As  there  was  no  distinch  cause  of  ac- 
tion in  rrspect  of  interest  tho  District 
Court  was  wrong  in  giving  a  decree  for 
the  arrears  of  interest  The  appeal  is' 
accepted  and  the  decree  of  the  District 
Court  is  set  aside  with  costs  through- 
out. 

Appeal  allowed 
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*  *  A.  I.  R.  1929  Rangoon  97 
Full  Bench 

RUTLEDGE,  C.  J.,  MAUNG  BA  AND 
BROWN,  JJ. 

U  Po  Hla — Applicant. 
v. 

Ko  Po  Skein — Respondent 

Criminal  Ref.  No.  1  of  1929,  Decided 
on  6 tlif  March  1929  in  Criminal  Rovn 
No.  G07-B  of  1928,  D/-  12th  January  1929 
against  order  of  Dist.  Magistrate,  Pyapon 

*  *  Criminal  P.  C.,  S.  520— Accused  ac- 
quitted—Both District  Magistrate  and  Ses- 
sions Judge  can  interfere  with  trial  Court's 
order  under  S.  517 — Accused  convicted  by 
Pint  Clais  Magistrate— No  appeal  to  Ses- 
sions—District  Magistrate  can  interfere  with 
his  order  under  S.  517  :  6  Rang.  259=4,  I.  JR. 
1928  Rang.  240—111  I.  C.  878,  Overt  uhd. 

In  the  case  of  an  acquittal  by  the  trial 
Court,  both  tho  Sessions  Judge  and  District 
Magistrate  as  a  Court  of  revision  have  power, 
under  S.  520,  to  interfere  with  the  order  of  the 
trial  Court  passed  uudor  S.  517  regarding  dis- 
posal oC  property  in  roapoct  of  which  the 
offenoo  waa  committed  and  in  tho  case  of  a 
conviction  by  a  First  Class  Magistrate  the 
District  Magistrate  has,  in  tho  absoncj  of  an 
appeal  to  tho  Sessions  Court,  power  to  interfere 
with  an  ordor  passed  under  S  517  by  the  trial 
Court  .  6  Rang.  259-A.  1.  R.  1928  Rang. 
240=111  1.  C.  878,  Overruled  ,  A,  I.  Li.  1923 
Rang.  227  ,  3  Cal.  379  and  9  Mad.  448,  Ap- 
proved. [P  97  C  2  ,  P  91  C  1] 

Ba  Thaung — for  Applicant. 
Order  of  Reference 

Mating  Ba,  J. — In  Criminal  Regular 
Trial  No  79  of  1928  of  the  Sub-Divisional 
Magistrate  of  Kyaiklat,  the  accused  Ma 
Su  was  convicted  of  an  offence  under 
S.  406,  I.  P  G.  and  the  Magistrate, 
further  under  S.  517  (l),  Criminal  P  C. 
'ordered  the  exhibit  property  which  con- 
sisted of  certain  loose  diamonds  to  be 
returned  to  the  complainant,  one  Maung 
Po  Shein.  The  property  was  seized  from 
the  possession  of  three  persons,  Maung 
Hla  Bu,  M-iung  Po  Hla,  and  Ma,  Ma  Gale, 
and  the  two  latter  filed  appeals  against 
the  order  of  the  trying  Magistrate,  direct- 
ing the  return  of  the  property  to  Maung 
Po  Shorn,  before  the  District  Magistrate, 
under  S  520,  Criminal  P.  C  The  Dis- 
trict Magistrate  in  his  order  has  upheld 
the  order  of  the  trying  Magistrate. 

Maung  Po  Hla  has  now  applied  to  this 
Court  for  revision  of  the  order  of  the 
District  Magistrate  aad  the  question 
arises  as  to  whether  the  District  Magis- 
trate hud  jurisdiction  to  pass  the 
1929  R/13 


order  complained  of  The  Sub-Divisional 
Magistrate  was  a  First  Class  Magistrate 
and  in  the  case  of  Emperor  v.  Nga  Po 
Chit  (1),  it  was  held  by  a  Bench  of  bhis- 
Court  that  in  the  absence  of  an  appeal  to 
the  Sessions  Court  from  a  conviction  by 
a  First  Class  Magistrate,  the  District 
Magistrate  had  jurisdiction  as  a  Court  of 
revision  to  interfere  with  an  order  passed 
by  the  trial  Court  under  S  517,  Criminal 
P.  C.  On  the  other  hind,  in  the  case  of 
Maung  Mra  Tun  v.  Maung  Kra  Zoe  Pru 
(2),  Das,  J.,  has  held  that  when  the  trial 
Court  acquitted  the  accused  on  a  charge 
oL  criminal  misappropriation  and  passed 
an  order  under  S.  517,  Criminal  P  C.  for 
the  disposal  of  the  exhibit  property,  the 
Sessions  Judge  had  no  jurisdiction  to 
interfere  with  the  order  passed  by  the 
trial  Court  under  S  517  These  two 
decisions  appear  to  be  conflicting  and  in 
order  to  dispose  of  the  matter  now  before 
me  1  consider  that  the  following  questions 
should  be  referred  to  a  Full  Bench  for 
decision  : 

11  (1)  Whether,  in  fche  case  of  an  acquittal 
by  the  trial  Court,  the  Sessions  Judge  or  Dis- 
trict Magistrate  as  a  Court  of  revision  has 
power  under  S.  520,  Criminal  P.  C.  to  interfere 
with  the  order  of  the  trial  Court  passed  under 
S.  517,  Criminal  P.  C.,  regarding  tho  disposal 
of  the  proparty  in  respact  of  which  offence  waa 
committed  ;  and  (2)  Whether,  in  tho  case  of  a 
conviction  by  a  First  Class  Magistrate  the 
District  Magistrate  has,  in  the  absence  of  an 
appeal  to  the  Sessions  Court,  power  to  inter- 
fere with  an  order  passed  undor  S.  517,  Crimi- 
nal P.  C.  by  tho  trial  Court.  " 

Opinion 

Two  questions  have  been  referred  to  us 
in  this  reference  :  (The  questions  referred 
quoted  as  above).  There  are  two  con- 
flicting decisions  of  this  Court  bearing  OQ 
this  point  In  the  case  of  Maung  Mra 
Tun  v  Ma  Kra  Zoe  Pi  u  (2)  the  trial 
Court  had  acquitted  an  accused  on  a> 
charge  of  criminal  misappropriation  of  a, 
pair  of  diamond  nagats,  and  ordered  ther 
nagits  to  be  returned  to  the  complainant. 
Das,  J  ,  held  that,  as  the  trial  Court  has 
acquitted  the  accused  there  could  be  no 
appeal  to  the  Sessions  Court  and,  there- 
fore, the  Ses3ion3  Court  had  no  jurisdic- 
tion to  interfere  with  the  order  passed 
by  the  trial  Court,  nor  had  it  any  revi- 
sional  power  in  the  matter. 

The  decision  of  a  Bench  of  this  Court 
in  Empetor  v  Nga  Po  Chit  (l),  does  nob 
appear  to  have  been  brought  to  the  notice 

(1)  A.I.R.  1923  Rang.  '227  =  1  Rang.  li)<». 

(2)  A.I.R,  19^8  Rang.  240=0  liang.  259. 
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of  the  learned  Judge  in  Maung  Mra  Tun's 
case.  In  that  case  Nga  Po  Chit  had  been 
convicted  of  criminLil  breach  of  trust  in 
respect  of  three  sowing  machines  by  a 
•First  Class  Magistrate  Nga  Po  Chit 
did  not  appeal,  but  on  application  by  the 
<oomplainant  the  District  Magistrate  re- 
vised the  order  of  the  trial  Magistrate  as 
to  tho  disposal  of  the  sewiug  machines. 
It  was  held  that  the  District  Magistrate 
had  jurisdiction  to  pass  the  order,  al- 
though there  had  been  no  appeal  and  in 
any  case  no  appeal  would  have  lain  to  him 
Section  520,  Criminal  P  C  ,  lays  down 

that  : 

"any  Court  of  appeal,  confirmation,  reference 
or  revision  may  direct  any  order  under  S.  517, 
S.  518,  or  S.  519  passed  by  a  Court  subordinate 
thereto  to  be  stayed  pending  consideration  by 
the  former  Court,  and  may  modify,  alter,  or 
annul  such  order  and  make  any  further 
orders  that  may  be  just." 

Sections  517,  518  aud  519  deal  with 
orders  as  to  the  disposal  of  property  be- 
fore a  criminal  Court,  or  regarding  which 
an  offence  appears  to  have  been  com- 
mitted The  meaning  of  S  520  was  con- 
sidered by  a  Bench  of  the  Bombay  High 
Court  in  In  Re  Khema  Rukhad  (3).  In 
that  case  a  First  Class  Magistrate  had 
acquitted  certain  accused  who  were 
charged  with  theft  of  cattle  and  had 
directed  tho  cattle  to  be  given  back  to 
accused  1.  On  application,  the  Ses- 
sions Judge  had  modified  the  order  as 
to  the  disposal  of  the  cattle  It  was  held 
that  the  Court  of  Sessions  was  not  a 
Court  of  appeal  within  the  meaning  of 
S.  520,  as  an  appeal  from  the  order  of  ac- 
quittal would  have  lain  in  the  High 
Court,  and  that  it  was  not  a  Court  of 
revision,  as  the  Court  of  revision  was 
also  the  High  Court.  This  decision  was 
followed  by  a  single  Judge  of  the  High 
Court  of  Allahabad  in  the  oase  of  Em- 
peror v.  Debi  Rain  (4)  and  Das,  J.,  fol- 
lowed these  two  rulings  in  Maung  Mra 
2  Ws  case  (2). 

A  different  view  of  the  law,  however, 
been  taken  by  thd  High  Court  of  Allaha- 
bad in  the  earlier  case  of  Empress  of 
India  v  Nilambar  Babu  (5).  Judgment 
in  that  case  was  delivered  in  1879  when 
the  present  Code  of  Criminal  Procedure 
was  not  in  force.  It  was  held  under  the 
old  Code  that  when  a  Magistrate  had  dis- 


(3)  [1918]  42  Bom.  664=45  I.C.  501=20  Bom, 
L.R.  395. 

(4)  A.I.R.  1924  All.  675=46  All.  023. 
<5)  [1879]  2  All.  276. 


charged  an  accused  person  and  passed 
orders  as  to  the  disposal  of  the  property, 
the  Sessions  Judge  was  a  Court  of  appeal 
and  any  one  aggrieved  by  the  order  should 
have  applied  to  him.  This  decision  was 
followed  by  the  High  Court  of  Madras  in 
tho  case  of  Queen  Empress  v.  Ahmed  (6). 
In  that  case  the  accused  had  been  ac- 
quitted and  Brandt,  J.,  observed  in  his 
judgment  : 

"  ....  It  seems  to  mo  that  the  worjmg 
of  the  section  is  sufficient  to  show  that  the 
Sessions  Court,  as  tho  Court  to  which  appeals 
ordinarily  lie  from  the  decisions  of  the  First 
Class  Magistrate  by  whom  this  case  was  tried, 
had  power  to  dispose  of  the  question." 

The  Calcutta  High  Court  took  a  simi- 
lar view  of  the  law  in  the  ca.se  of  Em- 
peror v.  Joggeshu  Mochi  (7)  The  sec- 
tion corresponding  to  S  520  of  the  Fro- 
sent  Code,  and  the  Code  then  in  force  was 
S  419,  and  Anslie,  J.,  remarked  : 

"The  words  "Court  of  appeal"  in  that  sec- 
tion are  not  necessarily  limited  to  a  Court 
before  which  an  appeal  is  at  tho  moment  pend- 
ing. It  may  very  often  happen,  as  in  this 
case,  that  the  question  of  the  propriety  of  an 
order  under  8.  418  for  tho  disposal  of  any  pro- 
perty produced  before  the  Court  may  in  no  way 
concern  the  convicted  person,  and  wo  think  it 
unreasonable  to  put  such  a  construction  on 
S.  419  as  shall  make  the  power  of  the  Judge  to 
modify,  alter  or  annul  a  Magistrate's  order 
affecting  one,  contingent  on  the  accident  whe- 
ther person  has  or  has  not  chosen  to  appeal." 

It  appears  therefore,  that  the  narrow 
interpretation  of  the  terms  of  S  520  ad- 
opted in  the  recent  rulings  of  the  High 
Courts  of  Bombay  and  Allahabad  is  not 
the  view  that  has  been  taken  by  the  High 
Courts  of  Madras  and  Calcutta  and  that 
the  decision  of  a  Bench  of  this  Court  in 
Nga  Po  Chit's  case  (l)  is  supported  by 
previous  judicial  decisions  We  agree 
generally  with  the  reasoning  of  the  late 
Ma  Oung,  J.,  in  Nga  Po  Chit's  case  (l). 
We  see  nobbing  in  the  terms  of  S.  520  of 
the  Code  justifying  the  view  that  the 
words  "Court  of  appeal"  in  that  section 
mean  only  a  Court  to  which  either  of  the 
parties  to  the  criminal  oase  has  appealed 
or  could  appeal.  Without  the  section, 
when  a  party  to  a  criminal  case  has  ap- 
pealed, the  Court  of  appeal  would  have 
ample  power  to  piss  the  necessary  orders 
under  S.  423  of  the  Code.  Similarly  it 
seems  to  us  that  the  words  "Court  of 
revision"  cannot  be  interpreted  in  the 
narrow  sense  suggested.  The  High  Court 
in  dealing  with  cases  in  revision  has  am- 


(6)  [1686]  9  Mad.  448. 

(7)  [1877]  3  Oal,  379, 
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pie  power  under  the  provisions  of  3.  439 
to  pass  orders  as  to  the  disposal  of  pro- 
perky  in  cases  which  may  come  before  it 
in  revision  and  the  provisions  of  8.  620 
are  unnecessary  to  give  it  this  power. 

All  First  Class  Magistrates  are  sub- 
ordinate to  the  District  Magistrate  of  .the 
District,  and  either  the  Sessions  Judge 
or  the  District  Magistrate  can  under  S. 
435  call  ,ffor  any  proceedings  of  any  in- 
ferior criminal  Court  in  revision  The 
Sessions  Judge  and  the^  District  Magis- 
trate are  therefore  both  "Courts  of  revi- 
sion" with  regard  to  the  proceedings  of  a 
First  Class  Magistrate  within  their  ter- 
retoriai  jurisdiction  Their  jurisdiction 
is  a  concurrent  one  as  it  is  in  the  case  of 
revisionai  powers  generally,  and  it  does 
not  seem  to  us  that  their  jurisdiction  in 
the  matter  is  in  any  way  dependent  on 
the  question  whether  an  appeal  has  been 
filed  or  could  be  filed,  against  the  original 
order  of  acquittal  or  conviction  in  the 
case  concerned  Wo  therefore,  answer 
both  the  questions  referred  in  the  affirm- 
ative. 

D.D.  Questions  answered 
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KUTI/UDGE,  C    J  ,  AND  BllOWN,  J. 

T.  R.  Gopalaswamy  Piliay— Appel- 
lant 

v. 

F.  Ii  Meenakshi  Ammal  and  anothei  — 
Respondents 

Civil  Misc.  Appeal  No  69  of  1928,  De- 
cided on  4th  January  1929. 

*  Succession  Act  (1925),  S.  218— Member 
of  joint  Hindu  family  i§  not  aa  such  entitled 
under  S.  218  to  administration  of  estate  of 
its  deceased  member— S.  250  has  no  appli- 
cation—Succession Act  (1925),  S.  250. 

A  member  of  an  undivided  Hindu  family 
during  his  hfo  is  entitled  to  tho  beneficial 
interest  in  the  family  estate,  but  on  hia  death 
that  interest  immediately  ooasea,  and  tho 
whole  beneficial  interest  in  tho  estate  belongs 
to  the  other  members  of  tho  family.  A  mem- 
ber of  a  joint  undivided  Hindu  family  there- 
fore la  not  aa  suoh  a  person  entitled  unclor 
S.  218  to  an  administration  of  tho  estate  of  a 
deceased  member  of  the  family  A.  I.  R.  1923 
Pat.  96;  56  P.  /i.  1919  and  A.  I.  R.  1924  flan./. 
329,  Rfl.  on;  S,  250  has  also  no  application  in 
such  a  caso.  [P  102  G  1,  2] 

Aiyangar  and  Tambi^tov  Appellant. 
Hay  and  Sastri — for  Respondents 
Judgment.— The  property  in  dispute 
in  the   present  case   is  biie   estate  of   one 


Tanjore  Ram  as  w  am  y  Massilamany  Pillai, 
deceased.  The  appellant  Tanjore  Rajna- 
swamy  Gopalswamy  Filial  applied  on  the* 
original  side  of  this  Court  for  Letters  of 
Administration  to  the  estate  of  the  de- 
ceased on  the  ground  that  he  was  the- 
brother  of  the  deceased,  that  they  formed 
between  thorn  a  joint  undivided  family 
under  tho  Hindu  law  and  that  he  was* 
therefore  the  only  heir  and  legal  represen- 
tative of  the  deceased.  The  deceased 
left  surviving  a'wife,  Meenakshi  Ammal 
the  first  respondent  and  a  daughter 
Faidamabhai,  tho  second  respondent  The 
two  respondents  opposed  the  application- 
for  Letters.  They  denied  that  the  appel- 
lant and  his  brother  formed  a  joint  un- 
divided Hindu  family. 

Issues  were  framed,  and  a,  large  amount 
of  evidence  was  recorded  but  the  case  wa& 
decided  on  a  point  of  law.  By  consent  of 
tho  pirbios  a  preliminary  issue  of  law 
was  fixed. 

"Can  Letters  of  Administration  bo  granted 
to  the  surviving  member  of  a  joint  Ilindu 
family  in  rcapoct  of  tho  property  of  that 
family1"/ 

The  learned  trial  Judge  was" of  opinion 
that  under  the  Mitakshara  School  of 
Hindu  law,  to  which  the  parties  belong, 
the  property  of  a  joint  Hindu  family 
passed  on  the  death  of  one  of  the  members 
not  by  succession,  but  by  survivorship 
aad  that  the  surviving  member  of  «, 
family  was  not  an  heir  to  the  de- 
ceased, and  was  therefore  not  a  person 
to  whom  Letters  of  Administration  could 
be  granted. 

The  learned  Judge  did  not  deal  in  hia 
judgment  with  special  cases  in  which  the 
general  rule  ;\s  to  the  giant  of  Letters  is- 
not  followed  His  finding  was  merely  to 
the  effect  that  in  such  n  case,  the  surviv- 
ing member  of  a  joint  family  was  not  a 
person  to  whom  Letters  could  be  granted, 
under  the  provisions  of  S  218,  Succession 
Act  The  section  lays  down  that: 

"If  tho  deceased  has  died  intestate,  adminis- 
tration of  his  estate  may  bo  granted  to  any 
person  who  according  to  the  rules  for  the  dis- 
tribution of  tho  estate  applicable  in  tho  casa 
of  such  deceased,  would  be  entitled  to  tho 
whole  or  any  part  of  suoh  deceased's  estate." 

A  large  number  of  decided  cases  hnvo 
been  cited  to  us  on  tho  subject.  The 
majority  of  these  cases  deal  with  the 
question  of  Court-fees  payable  on  the 
grant  of  Probate  or  Letters  of  Adminis- 
tration and  are  not  therefore  directly 
applicable  to  the  point  zit  issue  in  the 
present  case. 
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In  In  the  goods  of  Pokurmall  Augur- 
uallah  (1),  an  application  was  made  for 
probate  of  the  will  of  a  Hindu  who  was 
governed  by  the  Mitakshara  law.  During 
his  life,  the  testator  had  purchased  cer- 
tain property  out  of  the  income  of  the 
ancestral  estate.  It  was  held  that,  al- 
though the  property  vested  in  the  mem- 
bers of  the  ]oint  family  as  tenants-in- 
common  it  vested  in  them  as  trustees  for 
all  the  coparceners  and  that  all  the  pro- 
perty surviving  in  the  estate  of  the  de- 
ceased was  property  held  by  him  in  trust 
and  therefore  not  liable  to  duty.  In  the 
matter  of  Dasu  Manavala  Chetty  (2)  a 
different  view  as  to  the  payment  of 
•Court-fees  was  taken.  In  that  case  the 
•deceased  died  intestate  and  Letters  of 
Administration  was  applied  for  It  was 
held  that  Court-fees  must  be  paid  on 
the  share  which  the  deceased  was  en- 
titled to  claim  by  survivorship.  In 
the  case  of  Kashinath  Parsharam  v. 
Gouravabai  (3),  an  application  was  made 
for  the  will  of  a  joint  Hindu  family  and 
it  was  claimed  that  Court-fees  were  not 
payable  It  was  held  that  what  had  to 
be  looked  at  in  such  cases  was  the  estate 
nctually  specified  in  the  will  and  not  the 
estate  which  could  legally  be  disposed  of 
by  the  will  It  was  therefore  held  that 
the  full  Court-fees  were  payable.  In 
Eeshavlal  Punjalal  v.  Collector  of  Ahme- 
dab  ad  (4)  the  question  was  whether 
Court-fees  were  payable  on  an  applica- 
tion for  Letters  of  Administration.  In 
that  case  it  was  held  that  where  an 
estate  consists  of  a  share  of  a  Hindu 
joint  family  property  no  Court-fees  were 
payable.  t 

In  all  these  cases  the  sole  question  for 
decision  by  the  Court  was  as  to  whether 
Court-fees  were  or  were  not  payable  In 
no  case  had  there  been  any  opposition 
to  the  grant  of  Probate  or  Letters  of 
Administration  In  the  matter  of  Dasu 
Manavala  Chetty  (2)  Miller,  J.,  did  state 
in  his  judgment: 

"I  have  no  doubt  that  tho  appellant  is  a 
person  to  whom  Letters  of  Administration 
may  be  granted  under  S.  23,  Probate  and  Ad- 
ministration Act." 

But  this  point  was  not  really    a  point 


(1)  [189C]  23  Cal.  980—1  C.  W.  N.  31. 

(2)  [1910]  33   Mad.   93=4   I.  C.   1064=19  M. 
L.  J.  591. 

(3)  [1915]  39  Bom.  245=28  I.C.  473=17  Bom. 

L.K.  169, 

(4)  AIR.     1924    Bom.    258=48    Bom.    75 

(F.B.). 


for   decision  in    the  case    and    was   dealt 
with  very  shortly. 

We  have  been  referred  to  the  dictum 
of  the  Privy  Council  in  the  cape  of  Bnj 
Naramv.  Manila  Prasad  (5).  At  p  103 
(of  46  All.)  of  the  judgment  in  that  case 
their  Lordships  averred: 

"It  is  true  that  the  point  was  not  actually 
taken  so  far  as  appears  in  any  of  these  cases 
bub  when  a  long  series  of  cases  extending  over 
a  long  period  of  time,  when  parties  were  re- 
presented by  eminent  counsel  are  decided  in  a 
way,  where  if  a  plea  which  was  evident  had 
been  taken  and  upheld,  the  decision  would 
have  been  the  other  way,  there  arises  an  irre- 
sistible conclusion  that  the  plea  was  not  taken 
because  it  was  felt  to  be  bad." 

It  is  suggested  that,  as  in  all  these 
cases,  which  were  decided  under  the 
Court  fees  Act,  Probate  or  Letters  of 
Administration  were  actually  granted 
and  no  objection  was  raised  to  their 
grant,  the  cases  are  all  in  favour  of  the 
view  that  the  grant  of  Probate  or  Letters 
could  legally  be  made.  We  do  not  think 
that  there  is  very  much  force  in  this 
suggestion  In  none  of  these  cases  cited, 
does  it  appear  to  us  that  there  was  any 
one  interested  in  opposing  the  grant  of 
Probate  or  Letters.  In  no  case  were  the 
p.irties  represented  by  eminent  counsel, 
whose  cases  would  have  served  by  raising 
a  plea  that  the  grant  of  Letters  or  Pro- 
bate could  not  be  made.  We  do  not 
therefore  think  that  these  cases  are  of 
very  much  assistance  to  us  for  the  deci- 
sion of  the  present  case 

A  case  which  appears  to  us  to  be  more 
relevant  is  that  of  the  Bank  of  Bombay 
v  Ambalal  Sarabhai  (6)  In  that  case  a 
suit  was  filed  by  the  son  of  a  deceased 
Hindu,  with  whom  he  was  joint  and  un- 
divided against  the  Bank  of  Bombay  to 
have  certain  shares  in  the  Bank  trans- 
ferred to  his  name,  from  that  of  his 
father  as  the  sole  surviving  coparcener 
Under  S.  23,  Presidency  Banks  Act  1876, 
when  by  the  death  of  any  proprietor  or 
shareholder  his  stock  or  shares  shall 
devolve  on  his  legal  representative,  the 
Bank  shall  not  bo  bound  to  recognize 
any  legal  representative  of  such  proprie- 
tor or  shareholder,  other  than  a  person 
who  has  taken  out  from  a  Court  having 
jurisdiction  in  this  behalf  probate  of  the 
will  or  Letters  of  Administration  to  the 
estate  of  the  deceased.  It  was  contended 
on  behalf  of  the  Bank  that  under  this 

(5)  A~  I.  R.  1924  P.C,  50=46  All.  95=-51  ITT. 

129  (P.O.). 

(6)  [1900]   24  Bom,  350=2  Bom.  L.  R.  467. 
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section  they  were  not  bound  to  recognize 
the  plaintiff,  unless  he  took  out  Letters 
of  Administration.  The  trial  Judge  held 
that  the  property  of  a  joint  undivided 
Hindu  family  did  not  on  the  death  of 
a  member  of  that  family  devolve  on 
'his  legal  representative,  and  that 
this  section  was  therefore  no  bar  to  the 
bringing  of  the  suit  But  on  appeal  this 
-view  of  the  law  was  held  to  be  incorrect. 
In  the  course  of  the  judgment  in  the  ap- 
ipeal  Court  which  was  delivered  by  Jen- 
kins, C  J.,  the  following  passage  occurs  : 
"It  is  said  that  inasmuch  as  the  beneficial 
interest  in  the  share  passed  by  survivorship, 
the  share  would  not  according  to  the  words  of 
the  section,  vest  in  the  executor  or  adminis- 
trator. But  this  argument  in  founded  on  an 
obvious  fallacy,  it  confuses  the  legal  title  and 
the  beneficial  interest,  and  assumes  that  be- 
cause the  beneficial  interest  has  survived,  the 
legal  title  must  follow  suit.  But  as  I  have 
.pointed  out,  it  is  with  the  legal  title  alone  that 
we  are  concerned,  and  that  has  not  survived. 
We  have  not  at  present  to  consider  in  what 
'way  representation  should  be  takan  out  or 
-what  duty  should  be  paid  ;  it  is  sufficient  to 
.hold,  as  in  my  opinion  we  should,  that  the 
.present  is  a  case  in  which  S.  23,  Presidency 
.Banks  Act,  applies,  and  that,  if  the  Bank  so 
requires,  Probate  or  Letters  of  Administration 
Jiiust  bo  produced." 

There  is  no  direct  funding  here  on  the 
-question  of  law  now  before  us.  although 
difficulties  might  well  arise  out  of  this 
decision  in  the  case  of  n  joint  Hindu  un- 
divided family,  if  the  surviving  mem- 
fosrs  of  the  family  were  not  competent 
to  take  out  Letters  of  Administration. 
The  difference  here  is  pointed  out  bet- 
ween the  legal  title  and  the  beneficial  in- 
terest and  it  may  be  argued  on  behalf  of 
the  appellant  that,  although  the  benefi- 
cial interest  in  the  property  passes  by 
survorsbip,  the  legal  title  vests  in  the 
legal  representative  of  the  deceased.  It 
does  not  seem  to  us,  however,  that  this 
would  help  the  appellant  in  the  present 
case.  It  may  be  a  good  argument  in 
favour  of  the  view  that  Letters  of  Ad- 
ministration can  be  taken  out  in  respect 
of  an  undivided  joint  Hindu  family  est.ite, 
But  it  by  no  means  necessarily  follows 
that  a  surviving  member  of  that  joint 
family  is  one  of  the  persons  entitled  to 
Letters. 

Three  cases  have  been  cited  to  us, 
which  directly  supports  the  view  of  law 
taken  by  the  trial  Judge.  In  the  case  of 
Kah  Kumar  v  Mt.  Munabati  Kuman 
(7)  it  was  held  that  a  member  of  a  joint 
"TrPA.  1.  ~RTl923  Pat.  96. 


Hindu  family  could  not  apply  for  Letters 
of  Administration  to  the  estate  of  the  de- 
ceased member  of  that  family.  The  judg- 
ment of  the  Court  in  that  case  is  very 
short  and  it  does  not  seem  to  have  been 
reported  in  an  official  report  of  the  Court. 
A  similar  view  was,  however,  taken  by  the 
original  side  of  this  Court  in  Ramagiri 
Guruvaya  Naidu  v.  Govindammah  (8) 
In  the  course  of  his  judgment  in  that 
case  Beasley,  J  remarks, 
*  "In  this  case,  according  to  Mr.  Naidu  the 
property  IB  the  property  of  the  joint  Hindu 
family  and  he  is  not  claiming  therefore  any 
property  of  the  deceased  but  is  disputing  his 
right  to  deal  with  his  property  as  his  own.  He 
has  not  therefore  such  an  interest  in  the 
estate  of  the  deceased  as  entitles  him  either 
to  oppose  a  grant  of  Letters  of  Administration 
to  the  alleged  son  or  himself  to  ask  for  Letters 
of  Administration." 

And  a  similar  view  was  taken  by  the 
Chief  Court  of  the  Punjab  in  the  case  of 
Mt.  Uttam  Debi  v  Dma  Nath  (9)  It 
appears  therefore  that  such  direct  autho- 
rity as  there  is  on  the  point  before  us  for 
decision  supports  the  view  taken  by  the 
learned  trial  Judge. 

The  only  person  entitled  to  the  grant 
of  Letters  under  S  218,  Succession  Act,  is 
one,  who  according  to  the  rules  for  the 
distribution  of  the  estate  applicable  in 
the  case  of  such  deceased,  would  be  en- 
titled to  the  whole  or  any  part  of  the 
such  deceased's  estate  and  the  question  is 
whether  the  surviving  member  of  a  ]oint 
undivided  Hindu  family  is  entitled  to  any 
part  of  the  estate  of  a  deceased  member 
of  that  family.  The  view  taken  by  the 
Chief  Court  of  the  Punjab,  and  by  Boas- 
ley,  J  of  this  Court  in  the  two  cases  to 
which  we  have  referred  was  that  the 
surviving  member  would  not  be  entitled 
to  the  whole  or  any  part  of  the  deceased's 
estate,  because  on  the  death  of  the  de- 
ceased no  estate  in  the  joint  family  pro- 
perty remained  in  him  at  all,  such  estate 
as  he  had  previously  held  passed  at  once 
to  his  survivors  on  his  death 

The  general  principles  applicable  in 
Hindu  Law  ia  such  cases  aro  explained 
in  Mayne's  Hindu  Law,  8  246  : 

"There  is  no  such  thing  us  succession  pro- 
perly so-called,  in  an  undivided  Hindu  family. 
The  whole  body  of  such  family  consisting  of 
males  and  females,  constitute  a  sort  of  cor- 
poration, aomo  of  the  members  of  which  arc 
coparceners,  that  is,  persons  who  on  partition 
would  be  entitled  to  demand  a  share,  whiles 
others  are  only  entitled  to  maintenance.  In 
Malabar  andjjanara,  whera  partition  ia  nob 

(8)  A.  I.  B.~i924^ang~"S20.~ 

(9)  [1919]  56  P.  R.  1919=51  1.  C.  G51. 
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allowed,  the  idea  of  heirship  would  never 
present  itself  to  the  mind  of  any  member  of 
the  family.  Each  person  is  simply  entitled  to 
reside  and  bo  maintained  in  the  family  house, 
and  to  enjoy  that  amount  of  affluence  and 
consideration  which  arise  from  his  belonging 
Lo  a  family  possessed  of  greater  or  less  wealth. 
As  he  diob  out  his  claim  ceases,  and  as  others 
are  born  their  claim  arises.  But  the  claims  of 
each  spring  from  tho  mere  fact  of  their  en- 
trance into  tho  family,  not  from  their  taking 
hhe  place  of  any  particular  individual,  deaths 
may  enlarge  the  beneficial  interest  '  of  the 
survivors,  by  diminishing  the  number  who 
have  a  claim  upon  fcho  common  fund,  just 
as  births  may  diminish  their  interest  by  in- 
creasing tho  number  of  claimants.  But  al- 
though tho  Tact  that  .1  is  fchg  child  of  B  in- 
troduces him  into  the  family,  it  does  not  give 
him  any  definite  share  of  the  property,  for  B 
himself  has  none.  Nor  upon  tho  death  of  B 
does  he  succeed  to  anything,  for  B  has  left 
nothing  behind  to  succeed  to.  Now  in  every 
part  of  India  where  Mitakahara  prevails  the 
position  of  an  undivided  family  is  exactly  tho 
same,  except  that  within  certain  limits  each 
male  member  has  a  right  te  claim  partition,  if 
he  hkos.  But  until  they  elect  to  do  so,  the 
property  coutmues  to  devolve  upon  tho  mem- 
bers of  the  family  for  tho  timo  being  by  sur- 
vivorship and  not  by  succession." 

We  do  not  understand  the  correctness  of 
|lhego  principles  to  be  questioned  A 
jmember  of  an  undivided  Hindu  family 
(during  his  life  is  entitled  to  the  bene- 
|ficial  interest  in  the  family  estate,  but 
on  his  death  that  interest  immediately 
Iceases,  and  tho  whole  beneficial  interest 
in  the  estate  belongs  to  the  other  members 
of  the  family.  There  is  no  succession  to 
tho  deceased's  estate,  because  he  has  left 
nothing  to  succeed  to  No  part  of  the 
joint  family  estate  is  therefore  the  de- 
ceased's estate  within  tho  meaning  of 
S.  218,  Succession  Act,  and  ifc  therefore 
seems  to  us  to  follow  that  a  member  of  a 
'joint  undivided  Hindu  family  is  not  as 
suoh  a  person  entitled  under  S.  218  to  an 
administration  of  the  estate  of  a  deceased 
member  of  (.ho  family  It  may  be  as 
suggested  by  the  judgment  of  Jenkins, 
C  ,T  ,  in  the  case  of  Bank  of  Bombay  v 
Ambalal  Sarabhai  (6)  that  there  is  no 
certain  legal  title  of  the  deceased  which 
remains  in  existence  after  his  death  and 
vests  in  his  legal  representatives  But  if 
that  is  so,  it  is  not  a  member  of  the 
family  estate  who  obtains  that  title  as 
such  but  his  heir,  and  we  do  not  under- 
stand it  to  be  disputed  that  for  the  pur- 
poses of  the  Succession  Act  the  heir  in 
the  present  case  is  tho  widow  or  his 
daughter  and  not  the  appellant  If  there- 
fore there  is  a  legal  title  still  surviving, 
that  is  not  property  to  which  tho  appel- 


lant as  a  member  of  the  joint  undivided 
family  is  entitled,  we  are  therefore  of 
opinion  that  the  general  question  has 
been  correctly  answered  by  tho  learned 
trial  Judge 

It  has  been  suggested  that  even  though 
we  hold  that  the  appellant  is  not  entitled 
to  Letters  under  S  218,  his  claim  should 
nevertheless  be  considered  under  S.  250 
or  251.  8.  250  hardly  seems  to  us  to  bo  ap- 
plicable to  a,  case  of  the  present  kind.  It 
may  be  that  the  appellant  could  have 
made  out  a.  case  for  the  grant  of  Letters 
of  administration  under  S  254.  It  is 
pointed  out  to  us  on  behalf  of  the  res- 
pondents what  the  appellant  really  wants 
to  claim  is  entirely  opposed  to  tho  in- 
terests of  tho  estate  of  the  deceased  Ha 
claims  that  the  property  is  his  and  does 
not  belong  to  the  estate  at  all  If  that 
be  so,  there  are  obvious  objections  to  his 
being  made  the  legal  representative  of 
the  deceased  It  is  possible  that  circum- 
stances might  arise  in  which  it  would 
bo  necessary  to  override  these  objections 
and  grant  of  Letters  of  Administration  to 
tho  survivor  of  a  joint  family,  but  it  doe* 
not  seem  that  these  questions  properly 
arise  in  the  present  caso. 

The  application  for  Letters  was  clearly 
filed  under  the  provision  of  S.  218,  Suc- 
cession Act  The  appellant  claimed  to 
be  entitled  to  administration  of  the* 
estato  as  of  right  He  did  not  claim  that 
such  special  circumstances  existed  that 
tho  ordinary  rule  should  not  be  followed 
and  that  S  254  should  bo  applied  The 
case  in  the  trial  Court  appears  to  hav* 
been  decided  by  consent  on  tho  issue  of 
law,  which  wtis  framed  and  we  do  not 
think  that  tho  appellant  should  be  al- 
lowed to  make  out  a  fresh  case  for  '  him- 
self now, 

The  result  is  that  we  see  no  sufficient 
reason  to  interfere  with  the  ordbrs  passed 
by  the  trial  Court  and  we  dismiss  ther 
appeal  with  costs. 

R  K.  Appeal  dismissed. 
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ROUTLEDGK,  C    J.,  CABR  ANO 

BROWN,  JJ. 
Commissioner  of  Income-tax 

v 

Chan  Lo  Chican — Assessee. 
Civil  Misc  Application  No  13  of  1928, 
Decided  on  18th  February  1929. 

(a)  Income  tax  Act,  (11  of  1922),  S.  66— 
High  Court  cannot  interfere  with  finding  of 
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fact  regarding   completeness   or  genuineness 
of  statement. 

\Vhethor  a  statement  given  by  the  accused 
is  incomplete  and  fraudulent  or  not,  is  a 
question  oE  fact  for  the  determination  of  the 
Income-tax  authorities  and  not  a  question  OIL 
which  High  Court  can  interfere,  [P  103  G  1,2] 

*  *  (b)  Income-tax  Act  (11  of  1922),  S.  13 
— Assesiee  not  making  honest  statement — 
Random  assessment  can  be  made. 

If  an  assessee  does  not  choose  to  make  an 
honest  statement  of  account,  so  that  the 
amounts  o% profits  may  bo  strictly  determined, 
the  cannot  complain  if  a  random  assessment  is 
made  upon  him.  Macpherson  v.  Moore,  6  Tax 
Cases  at  pp.  114,  115  ReL  on.  [P  103  0  2] 

**(c)  Income-Tax  Act,  (11  of  1922), 
S.  23  (2) — Income-tax  officer  not  satisfied 
that  statement  is  genuine  or  complete — 
Notice  stating  particulars  and  grounds  of 
objections  should  ordinarily  issue—  Assessee 
persistently  making  false  returns— Such 
notice  is  not  obligatory, 

In  an  ordinary  case,  particulars  in  respect 
of  which  and  the  ground  on  which  the 
incoma-tax  officer  thinks  that  the  statement 
was  either  not  genuine  or  complete  ought  to 
be  given  in  a  notice,  especially  in  cases  where 
the  objection  is  that  the  accounts  are  in- 
complete. But  whore  the  finding  is  that  the 
accounts  of  the  assessea  in  previous  years  as 
well  as  in  the  cuirent  year  were  not  genuine 
but  merely  cooked  for  Income-tax  purposes, 
the  Income-tax  officer  ia  under  no  obligation 
either  -in  law  or  in  common  fairness  to  set  out 
All  the  reasons  which  led  him  to  como  to  such 
A  conclusion,  [P  104  0  1] 

Govt   Advocate — for  Commissioner 

Cowaajee  &,  Daniel — for  Assessee 

Judgment  — In  compliance  with  an 
order  of  this  Bench,  in  Civil  Miscellane- 
ous Case  No.  13  of  1928,  the  Commis- 
sioner of  Income-Tax,  Burma  has  stated 
a  case  on  the  following  points  of  law. 

Can  an  Income-T.ix  Officer  having  rejected 
the  accounts  of  an  assossee  as  not  being 
genuine  proceed  to  make  an  assessment  (1)  on 
inaufficint  material  and  (2)  without  giving 
notice  of  his  dissatisfaction  to  the  aasessee 
under  3.  23  (2)  of  the  Act  ? 

In  his  statement  of  the  ca.se,  the  Com- 
missioner reviews  the  circumstances  at- 
tending the  assessment  of  the  present 
respondent,  since  the  year  1922-23 
From  this,  it  appears  that  the  accounts 
.at  any  rate  since  the  year  1924-25  have 
been  rejected  as  incomplete  and  fraudu- 
lent and  merely  made  up  for  Income-Tax 
purposes.  The  Commissio-aer  sets  out 
the  grounds  on  which  the  Income-Tax 
Authorities  were  satisfied  that  the  state- 
ment of  account  was  incomplete  and 
fraudulent  and  we  consider  that  they  had 
good  grounds  for  forming  such  an  opi- 
mion.  Whether  the  statement  is  incom- 
tplete  and  fraudulent  or  not  is  a  question 
!of  fact  for  the  determination  of  the 


Income-Tax  authorities  and  not  a  ques-r 
tion  on  which  this  bench  can  interfere' 
and  indeed  from  the  wording  of  the  re- 
ference this  seems  to  be  taken  for  granted 
as  it  assumes  that  the  Income-Tax  Officer 
was  within  his  rights'  in  rejecting  the 
accounts  as  not  being  genuine. 

The  lirst  question  then  is:  Can  he 
proceed  to  make  an  assessment  on  insuffi- 
cient material  ?  We  think  on  this  point 
the  quotations  which  the  Commissioner 
has  made  from  the  case  of  Macpherson  & 
Go  v.  Moore  (l)  are  very  much  to  the 
point.  In  that  case,  no  doubt  MacPhei" 
son  &  Co.,  had  failed  In  make  any 
return  but  we  quite  fail  to  bee  why 
a  party  who  has  made  a  false  return 
should  be  in  a  better  position  than  one 
who  has  failed  to  make  any  return. 
Mr.  Cowasjee  urges  that  S  13  only  applies 
to  the  method  and  does  not  empower  the 
Income-tax  authority  in  any  way.  We 
cannot  see  any  such  limitation  in  the 
words  of  the  proviso,  which  runs  as 
follows  : 

"  Provided  thifc  if  no  method  of  accounting 
has  been  rjgularly  employed,  or  if  the  method 
employed  is  such  that  in  the  opinion  of  the 
Income  tax  Officer,  the  income,  profits  and 
gains  cannot  properly  be  detected  therefrom, 
than  the  computation  shall  be  made  on  such 
basis  and  in  such  manner  as  the  Income-tax 
Officer  may  determine.  " 

In  this  ciae  the  Income-tax.  Officer 
clearly  considered  that  the  income,  pro- 
tits  and  gains  could  not  properly  be  detec- 
ted from  the  respondent's  statement,  sinco 
he  decided  that  that  statement  was  not 
genuine  He  was  consequently  entitled 
to  adopt  whatever  method  he  thought 
best.  Adapting  the  words  of  the  Lord 
President  in  Macpherson's  oise  already 
alluded  to  : 

11  If  Chan  Lo  Chwan  does  not  choose  to 
make  an  honest  statement  of  account,  so  that 
tha  amounts  of  profits  may  be  strictly  deter- 
mined, he  cannot  complain  if  a  random  assess- 
ment is  made  upon  him  by  the  Grown.  " 

For  years,  according  to  the  Commis- 
sioner the  firm  has  made  defective  and 
dishonest  returns  for  the  purpose  of  in- 
come-tax, and  it  is  to  be  hoped  that  it 
will  at  last  dawn  upon  them  that  honesty 
is  the  best  policy  and  that  this  Court 
will  not  aid  them  in  reducing  the  ad- 
ministration of  the  Income-tax  law  to  a 
nullity. 

The  second  question  in  tho  reference  is: 

"  Can  the  Income-tax  Officer  make  an  assess- 
ment without  giving  notice  of  his  dissatisfac- 
tion, to  the  assoaaeo  under  8.  2'd^(2^of  the  Aob?" 

'(1)  [1913-16 J  6  Tax  Oases"  at  pp7  114~&_115.    "" 
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On  this  point  the  Commissioner  states 
that  two  notices  wore  issued  under  8  23 
(2)  and  also  an  informal  notice  requiring 
the  as  sea  gee 'a  attendance.  The  assesses 
was  examined  on  two  occasions  and  his 
abatements  were  recorded  He  admits 
that  the  asses  see  waa  not  questioned  on 
the  specific  points  whigh  form  the  grounds 
for  the  officer  rejecting  the  accounts  The 
controversy  on  this  point  seems  to  come 
to  this  .  For  the  assossee  it  19  urged  that 
the  Income-tax  Oflicer  should  give  him 
particulars  in  respect  of  which  and  the 
grounds  on  which  he  thinks  that  the 
statement  was  not  genuine,  01  on  which 
it  is  incomplete  We  tn-iy  say  tliat  there 
is  no  such  provision  in  the  Act,  and  that 
tho  Government  Advocate's  observation 
that  it  waa  a  matter  for  the  legislature 
rather  than  the  Court  seems  to  he  justi- 
fied En  an  ordinary  case,  we  have  no 
hesitation  in  saying  that  such  particulars 
ought  to  be  given  in  a  notice,  especially 
in  cases  where  the  objection  is  that  the 
accounts  arc  incomplete  Hero,  however 
where  tho  finding  is  that  the  accounts  of 
tho  assessoo  in  previous  years  as  well  119 
in  this  yen-  wero  not  genuine  but  merely 
cooked  for  Income-tux  purposes,  \vedo 
not  consider  that  tho  Income-tax  Officer 
was  under  any  obligation  either  in  law  or 
in  common  faunoss  to  sot  out  all  the  rea- 
sons which  liyl  him  to  come  to  such  n, 
conclusion  Wo  accordingly  agree  with 
the  answers  given  by  the  Commissioner  in 
respect  of  bjth  questions  and  we  order 
fcho  respondent  to  pay  the  Commissioner's 
costs  seven  gold  ruohurs 

M  N  /R  K.  Reference  answeted 
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MAUNft  BA,  J. 

Ma  Than  Yin  and  another— Appellants 

v 
Sena  Mahomed — Respondent 

Special  Second  Appeal  No  412  of  1928, 
Decided  on  20th  Februaiy  1929. 

Civil  P.  C,  O  21,  R  63— After  applying 
for  removal  of  Attachment,  O.  21,  R.  63  ap- 
plies for  declaratory  mit,  and  not  Specific 
Relief  Act,  S.  42 

Whoro  a  party  has  applied  for  removal  of 
attachment  from  his  share,  tho  only  remedy 
left  is  to  file  »  declaratory  suit  under  O  ill, 
R  G3  and  not  a  suit  under  Specific  Roliof  Act, 
S.  42  A.  I  n  1921  Rang.  42  and  A.  I.  R.  1920 
Rang  124,  Foil.  [P  104  G  2] 


S   T.  Leong — for  Appellants 

P   S  Sen  —  for  Respondents. 

Judgment.— Appellant  Ma  Than  Yirt 
is  the  daughter  of  U.  Tha  Aung  by  his* 
first  wife  Ma  Yin  Kywe,  and  appellant 
Ma  Than  Shwe  is  the  daughter  of  U  Tha, 
Aung  by  his  second  wife  MA  Thaing  Chort 
married  Ko  Po  Mm. 

Respondent  Sena,  Mahomed  obtained  &. 
decree  against  Ma.  Thaing  Chon  and  her 
second  husband  Ko  Po  Mm,  and  in  execu- 
tion of  that  decree  attached  a  house  and 
site  Appellants  claimed  that  the  said  house 
and  si  to  was  the  hnapatone  of  U  Tha 
Aung  and  his  fust  wife  MA  Yin  Kywo 
and  in  Civil  Miso  Nos  13  and  19  of 
1926  applied  for  the  releasing  of  their 
shares  m  that  property  from  attachment. 
For  Sena  Mahomed  it  was  contended  that 
questions  of  title  could  not  be  gone  into- 
in  such  cises,  bub  that  the  claimant's- 
proper  remedy  WAS  to  file  a  declaratory 
suit  By  consent  the  applications  were 
accoidmgly  dismissed  without  coats  on 
26th  July  1926  The  two  appellants  did 
not  file  their  declaiMtory  suit  (13  of  1928} 
till  the  27th  January  1928  No  conse- 
quential relief  was  asked  for  An  objec- 
tion WAS  raised  on  two  grounds  (l) 
that  the  suit  waa  time  barred  under 
Art  11,  Lim  Act  and  (2)  that  the  suit 
was  not  maintainable,  as  no  consequen- 
tial relief  was  asked  for  The  Township 
Judge  overruled  both  the  objections. 
The  Additional  District  Judge  took  a, 
different  view  He  held  that  the  suit 
must  be  treated  as  one  under  0.  21,  R.  63- 
Civil  P  C  ,  and  not  one  under  S  42, 
Specific  Relief  Act,  and  thit  Ait  11, 
Lim  Act  should  be  applied. 

Had  appellants  not  applied  for  removal 
of  attachment  from  their  shares,  they 
would  have  been  at  liberty  to  bring  a  suit 
under  S  42,  Specific  Relief  Act,  as  they! 
would  then  bo  claiming  a  declaration  of' 
their  own  light  to  property  Since  there! 
had  been  a  claim  under  0  21,  R  58, 
Civil  P  C  the  only  remedy  left  was  to: 
file  a  declaratory  suit  under  R  63,  of  that 
order  This  view  is  supported  by  Pya\ 
On  Mg  v  Ma  Ilia  Kyu  (1)  and  K  R  N  ' 
A  Firmv  Po  The  in  (2). 

The  decision  of  the  District  Court  waa 
correct  and  this  appeal  is  accordingly  dis- 
missed with  costs 

P  D  ;R  K  Appeal  dismissed. 

ll)  A  T  R."l924~Rang.  42= l~Rang."43l7 
(2)  A.  I.  R.  192G  Rang.  124=4  Rang.  22. 
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BROWN,  J. 

Lan  Tin  Ngan — Applicant. 
v. 

Ma  Mya  Kyin — Respondent;. 

Civil  Bevn.  No.  152  of  1928,  Decided 
on  6bh  February  1929,  against  order  of 
Disb.  Judge. 

*  (•)  Civil  *>.  C,,  O,  43  (1)  (w)-Appeal 
must  be  cmfined  to  grounds  allowed  under 
R,  7,  O,  47. 

Although  an  appeal  lies  against  an  order 
granting  a  review  application  that  appeal  can 
only  ba  entertained  on  one  of  tho  grounds  sot; 
forth  in  R.  7,  O.  47  .  A.  I.  R.  1927  Lah.  435, 
41  Cal.  746;  A.  I.  ft.  1928  Rang.  177,  Foil. 

[P  10G  G  1] 

(b)  Civil  P,  C,,  O.  47,  R.  7— Scope— Allow- 
ing appeal  on  any  other  ground  ia  acting 
without  jurisdiction  and  is  liable  to  be  set 
aside  in  revision. 

The  contention  that  if  tho  Court  wrongly 
applies  the  provisions  of  R.  1,  the  Court  has 
acted  in  contravention  ot  tho  provisions  of 
R.  4  cannot  be  uphold  if  after  bearing  in  mind 
provisions  of  R.  1  the  Court  is  of  opinion  that 
the  application  should  be  granted,  tho  grant- 
ing of  the  application  is  not  in  contravention 
of  tho  provisions  of  R.  4  oven  though  tho  Court 
has  taken  a  wrong  view  as  to  tho  meaning  of 
R.  1.  Order  allowing  appeal  on  any  other 
ground  is  acting  without  jurisdiction  and  is 
liable  to  bo  set  aside  in  revision. 

[P  106  C  2  ;  P  107  C  1] 
P.  B.  Sen—  for  Applicant. 
B   K.  B  Naidu — for  Respondent. 

Judgment. — The  petitioner  Lan  Tin 
Ngan  brought  a  suit  against  the  respon- 
dent as  legal  representative  of  her  de- 
ceased husbi&nd  Miung  Po  Tu  for  posses- 
sion of  certain  property  The  suit  was 
dismissed  by  the  trial  Court,  and  the 
petitioner  then  filed  an  application  for 
review  of  judgment.  This  application 
was  allowed  by  the  trial  Court.  The 
respondent  appealed  to  the  District  Court 
and  that  Court  holding  that  no  sufficient 
cause  for  review  had  been  established  set 
aside  the  order  granting  tho  review.  The 
petitioner  now  seeks  to  have  the  District 
Judge's  order  set  aside  in  revision,  and 
the  main  ground  taken  is  that  tho  order 
was  passed  without  jurisdiction. 

Under  the  provisions  of  B  1  (w),  O.  43, 
Civil  P.  C  ,  an  appeal  lies  from  an  order 
under  B  4,  0.  47  granting  an  application 
(or  review.  But  O.  47,  B.  7  provides 
that  an  order  granting  an  application 
may  be  objected  to  on  the  ground  that 
the  application  was  : 

14  (a)  in  contravention  of  the  provision! 
of  R.  2;  « 
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(b)  in    contravention   of   the    provisions    ol 
R.  4,  or 

(c)  after  tho  period  of   limitation  prescribed 
therefor  and  without  sufficient  cause. 

Such  objection  may  be  taken  at  onoe  by  an 
appeal  from  the  order  granting  the  application 
or  in  any  appeal  from  tho  final  decreo  or  order 
passed  or  raado  in  the  suit." 

It  is  contendel  on  behalf  of  the  peti- 
tioner that  O  43,  B.  1  (w),  must  be  read 
with  B.  7,  0.  47,  and  that  an  appeal 
against  an  order  granting  an  application 
for  review  only  lies  on  one  of  the  grounds 
set  forth  in  B  7  The  authorities  are 
not  unanimous  on  this  point.  But  with 
the  exception  of  the  High  Court  of  Bom- 
bay, the  general  consensus  of  opinion  ap- 
pears to  bo  in  favour  of  the  view  now 
urgel  on  behalf  of  the  petitioner. 

A  number  of  oases  have   been   cited  to 
me,  bub  the  case  in  which  the  matter  has 
been  most  fully  discussed  is  perhaps    the 
case  of  Sikandar  Khan  v.  B  aland   Khan 
(1).     It  was  there  pointed  out    that  if  an 
unrestricted   right   of    appeal    lay    under 
O   43,    the    provisions    of  B.  7,  as  to  the 
grounds   on   which   an   order   granting  a 
review  could  be  objected  to  were  unneces- 
sary,   and   it    was   held    that  if  the   two 
rules    wcro    read    together    there    was  no 
necessary  inconsistency.     B.  7  lays  down 
that    the   objections    referred  to   therein 
may  be  taken  cither  in    an    appeal   from 
the  order  granting    the   application  or  in 
any  appeal  from  tho  filial    decree  or  order 
passed  or  made  in  tho  suit,  and    the    pre- 
sumption to  be  drawn  from    these   provi- 
sions is  that  the  legislature  intended  that 
in  any  case  where  such  objection  was  not 
taken    the   order    granting     the    review 
should    be   final.     In    the   Code  of  1882, 
there   was   no   section    corresponding   to 
B  1  (w),   0.  43  and  had    tho  legislature 
intended    by    the   new    Code   of    1908,  to 
modify  the  law  as  previously    laid   down 
in  B.  4,    O.  47,    they    could    easily    have 
done  so,  by  amendment  of  that  rule.    The 
earlier    rule    in  the   present  Code  allows 
an  appeal  against  an  order   granting   the 
review,    but   the    latter   rule    while  still 
allowing  an  appeal  lays  down  that  in  that 
appeal    certain    specific    grounds    may  be 
taken.     It  does  not  seem  to  me  that  there 
is  necessarily  any  inconsistency    between 
these  two  rules.     The  restriction  on    the 
right  of  appeal  contained   in  B.  7  applies 
not   only    to   an    appeal    from    the  order 
granting  the  review  application,   but  also 
to  an  appeal  from  the  final  decree  or  order 
(1)  A.  I.  R.  1927  Lab.  435=8  Lab.  617. 


106  Rangoon 


LAN  TIN  NGAN  v,  MA  MYA  KYIN  (Brown,  J.) 


1929 


passed  or  made  in  the  suit,  and  the  effect 
of  the  rule  is  that  subject  to  the  specific 
grounds  which  may  be  taken  by  way  of 
appeal  under  that  rule  the  order  granting 
the  review  application  is  final  The  ap- 
peal which  is  allowed  in  the  earlier  O.  43 
must  be  treated  as  subject  to  this  specific 
provision  of  this  rule. 

The  same  view  of  the  law  was  taken 
by  the  High  Court  of  Calcutta,  in  the 
case  of  Hari  Charan  Saha  v.  Baran 
Khan  (2)  and  a  number  of  other  autho- 
rities to  the  same  effect;  are  quoted  in 
Sikandar  Khans  case  (l)  The  High 
Courts  of  Madras,  Allahabad,  and  Patna 
have  decided  in  the  same  way  and  the 
decision  of  the  Bombay  High  Court  to 
the  contrary  does  not  appear  to  have  been 
published  in  the  official  reports  of  that 
Court.  My  brother  Carr  expressed  him- 
self in  favour  of  this  view  of  the  law  in 
the  case  of  A  T.  K  P  L.  M  Muthu 
Pillay  v  Lakshiminarayan  (3)  I  am  of 
opinion  that  the  contention  of  the  peti- 
tioner on  this  point  must  be  upheld,  and 
that  although  an  appeal  lies  against  an 
order  granting  a  review  application  that 
appeal  can  only  be  entertained  on  one  of 
the  grounds  set  forth  in  R  7,  O.  47, 
Civil  P  C. 

It  is  suggested  on  behalf  of  the  respon- 
dent that  oven  if  this  view  of  the  law  bo 
accepted,  nevertheless  the  words  in  R  7 
"in  contravention  of  the  provisions  of 
R  4"  are  sufficiently  wide  to  cover  any 
objection  taken  under  the  provisions  of 
R.  1.  I  find  myself  unable  to  accept  this 
suggestion.  No  authority  has  been  cited 
in  favour  of  it,  and  it  appears  to  me  to 
be  against  the  clear  wording  of  the  rule. 
R  4  (l)  need  not  be  considered,  that 
merely  deals  with  the  rejection  of  an  ap- 
plication. R.  4  (2)  lays  down  that  : 

"where  the  Court  is  of  opinion  that  tha 
application  for  review  should  be  granted,  it 
shall  grant  the  same,  provided  that 

(a)  no   auoh    application    shall    be    granted 
without  previous  notice  to  the  opposite   party, 
to  enable  him  to  appsar,  and  be  heard   in   sup- 
port of  the  decree  or  order,  a  review   of   which 
is  applied  for  and 

(b)  no  suoh  application  shall    be   granted  on 
the  ground  of  discovery  cf  new   matter   or  evi- 
dence  which   the   applicant   alleges   was   not 
within  his  knowledge,  or  could  not  be  adduced 
by  him  when  the  decree  or  order  waa  passed  or 
made,  without  strict  proof  of  such  allegation." 

The  suggestion  is  that,  if  the  High 
Court  wrongly  applies  the  provisions  of 
R.  I,  the  Court  has  acted  in  cpntraven- 

(2)  [1914]  41  Cal.  746=25  I.  C.  909.      ~~ 

(3)  A.  I,  R,  1928  Ring,  177=6  Rang.  254, 


feioa  of  the  provisions  of  R.  4.  But  I  am 
unable  to  see  how  this  contention  can  be 
opheld.  Under  R.  4  (2)  if  the  Court  is 
of  opinion  that  the  application  for  re 
view  should  be  granted,  it  is  bound  to 
grant  the  same  In  deciding  whether  the 
review  should  be  granted,  the  Court  must 
bear  in  mind  the  proviso  of  R.  1.  But 
if  after  bearing  in  mind  these  provisions 
the  Court  is  of  opinion  that  the  applica- 
tion should  be  granted,  the  granting  of 
the  application  is  not  in  contravention  of 
the  provisions  of  R.  4,  even  though  the 
Court  has  taken  a  wrong  view  as  to  the 
meaning  of  R  1.  There  can  be  no  doubt 
in  the  present  case,  that  the  trial  Court 
was  of  opinion  that  the  application  for  re- 
view should  be  granted.  There  was  there- 
fore no  contravention  of  the  first  part  of 
Cl.  2,  R.  4,  and  the  only  way  in  which 
the  provisions  of  this  rule  could  have 
been  contravened  would  be  by  contraven- 
tion of  the  provisions  spocincially  laid 
down  in  the  proviso  to  the  rule 

The  other  grounds  under  which  objec- 
tion may  be  taken  are  : 

(a)  that  the  applioition  was  in  contra- 
vention of  the  provisions  of  R.  2, 

that  is  to  say,  that  if  the  application 
was  made  to  a  Judge  other  than  the  Judge 
who  passed  the  order  sought  to  be  re- 
viewed, ib  can  be  made  only  on  certain 
restricted  grounds  The  application  in 
the  present  oise  was  made  to  the  Judge, 
who  heard  the  ciae,  and  an  objection  on 
this  ground  could  not  have  been  taken, 
nor  was  there  any  suggestion  that  the 
application  for  review  was  made  after  the 
expiration  of  the  period  of  limitation  pre- 
scribed therefor  The  District  Judge  had 
therefore  jurisdiction  to  entertain  the  ap- 
peal only  on  the  ground  that  one  of  the 
provisions  of  R.  4  had  been  contravened 

It  is  not  suggested  th,at  proviso  (a)  has 
been  contravened,  or  that  the  opposite 
party  was  not  served  with  a  notice  of  the 
application,  nor  was  the  application  for 
review  granted  on  the  ground  of  discovery 
of  new  matter  or  evidence.  One  of  the 
grounds  on  which  review  was  asked  for 
was  that  the  applicant  had  been  unable 
to  produce  a  certain  sale-deed  at  the 
hearing,  bub  it  was  not  on  that  ground 
that  the  application  was  granted.  The 
learned  Judge  held  that  ho  had  been  in 
error  in  deciding  the  suit  without  con- 
sidering the  admission  in  argument  on 
behalf  of  the  defendant  that  the  land  had 
been  adjudged  in  othei»litigation  to  be- 
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long  to  the  plaintiff.     The  learned  Judge 
^finally  says  : 

"A  review  of  judgment  may  be  granted  for 
•the  ends  of  justice,  where  there  is  an  error  of 
law  on  the  faoe  of  the  judgment,  or  whenever 
the  Court  considers  that  it  is  necessary  to  cor- 
rect an  evident  error  or  omission  whether  on 
any  ground  urged  at  the  original  hearing  oE 
the  suit  or  not.  In  the  present  case  I  do  not 
think  the  applicant  was  given  a  fair  chance  to 
prove  his  case  and  in  order  to  meet  the  ends 
-of  justice,  I  am  of  opinion  that  the  application 
•for  revievofof  judgment  should  be  granted." 

This  may  nob  have  disclosed  sufficient 
Teason  for  granting  a  review  under  B.  1, 
but  it  is  clear  that  it  was  not  on  the  ground 
•of  discovary  of  new  matter  or  evidence 
which  the  applicant  alleged  could  not 
have  been  adduced  by  him  when  the  ori- 
ginal decree  was  passed,  that  the  applica- 
tion was  allowed.  The  District  Court 
•set  aside  the  order  granting  the  review, 
because  it  held  that  the  reason  for  which 
the  review  was  granted  was  not  sufficient 
reason  within  the  meaning  of  0  47,  B.  1. 
"In  dealing  with  the  appeal  that  Court 
Jwas  not  considering  any  objection  that 
could  have  been  taken  raised  under  the 
iprovisions  of  B  7  and  the  Court  was 
jtherefore  in  my  opinion  acting  without 
'jurisdiction  in  setting  aside  the  order 
'granting  the  review. 

I  therefore  set  aside  the  decree  of  the 
lower  appellate  Court,  and  restore  those 
}f  the  trial  Court  granting  the  review. 
The  respondent,  Ma  Mya  Kyin,  will  pay 
ihe  costs  of  the  petitioner,  Lin  Tin  Ngan 
in  this  Court  and  in  the  District  Court. 
Advocate's  fee  in  this  Court  to  be  two 
mohurs. 

V  v.  Revision  allowed 
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CHART,  J. 

V.  M  .  B.  V.  Chettyar  Firm—  Plaintiff. 

v 
Asha  Bill  &n&  others  —  Defendants. 


Civil  Suit  No.  356  of  1928,  Decided  on 
35th  January  1929. 

(a)  Mahomedan  Law—  Heirs  in  potteiaion 
•only  mortgaging  deceased's  property—  Debt! 
beneficial  to  eitate  —  Mortgage  would  bind 
all  heiri. 

The  heirs  of  a  deceased  Mahomedan  ac- 
tually in  possession  of  his  property  can  ci'oato 
n  valid  mortgage  of  the  property  which  would 
bind  all  the  heirs,  if  the  money  is  borrowed 
•for  purposes  necessary  or  beneficial  to  the 
estate.  [P  107  C  2] 

*  (b)  Transfer  of  Property  Act,  S.  59— 
Title-deeds  already  in  creditor1!  possession 


continuing  to  be  held  ai  security  lor  further 
loan — Equitable  mortgage  is  created  by 
constructive  delivery! 

Where  title-deeds  already  in  the  possession 
of  the  creditor  are  agreed  to  be  held  by  him  as 
security  for  further  advance,  there  was  con- 
structive delivery  of  the  title-deeds  which 
would  be  sufficient  to  create  a  valid  equitable 
mortgage  .  25  Cal.  Gil  and^Ex  parte  Kensing- 
ton, (1813)  2  7.  &  B.  83,  Rcl.  on.  [P  108  0  2] 

Aiyanger — for  Plaintiff. 

Rauf  and  Ganguli — for  Defendants. 

Judgment.— This  is  a  suit  by  the 
plaintiff  Chettyar  firm  to  enforce  an 
equitable  mortgage  alleged  to  have  been 
created  by  four  persons  one  of  whom  is 
personally  a  party  and  the  others,  repre- 
sented by  their  direct  or  indirect  legal 
representatives  of  the  persons  who  had 
executed  the  note,  are  Shaik  Ali  Maho- 
med, a  paternal  uncle  of  one  Shaik 
Ismail,  Ameerana  Bibi,  the  mother  of 
the  said  Ismail,  Sahara  Bibi,  a  widow  of 
the  said  Ismail  and  Shaik  Ahmed,  an- 
other paternal  uncle  of  the  same  person. 
These  four  persons  are  undoubtedly  heirs 
of  Ismail  and  entitled  to  a  fairly  large 
share  in  his  estate. 

Ismail  died  on  6th  May  1923.  On 
2nd  June  1923  all  these  persons  executed 
a  promissory  note  for  Bs.  1,000  in  favour 
of  the  Chettyar.  The  promissory  note 
recites,  what  I  have  no  doubt  is,  tho 
fact  that  the  amount  was  borrowed  for 
the  funeral  and  only  the  40th  clay  feed- 
ing expenses  of  Shaik  Ismail. 

It  is  alleged  that  there  are  certain 
other  heirs  who  have  not  been  made  par- 
ties to  the  suit  There  are  rulings  both 
of  this  Court  and  of  the  Indian  High 
Courts,  which  show  that  the  heirs  of  a 
deceased  Mahomedan  actually  in  pos- 
session of  his  property  oould  create  a 
valid  mortgage  of  the  property,  which 
would  bind  all  the  heirs,  if  the  money 
was  borrowed  for  purposes  necessary  01 
beneficial  to  the  estate.  If,  therefore, 
the  money  had  been  borrowed  for  thai 
purpose,  the  transaction  would  bind  the 
other  heirs  ;  but  unfortunately  they 
have  not  been  made  parties  to  this  suit, 
and  the  learned  advocate  for  the  plain- 
tiff does  not  want  leive  to  amend  the 
plaint  or  make  thorn  parties  so  as  to 
bind  their  interest  Their  interest, 
whatever  it  might  be,  will,  therefore, 
not  be  bound  by  tho  decree  which  will 
be  passed  in  this  suit. 

The  suit  is  defended  by  defend- 
ant 1,  a  daughter  of  Ameerana  Bibi,. 
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Abdul  Rash  id,  BOD  of  Sabiran  Bibi, 
Hajee  Munsbi  Abdul  Aziz,  husband  of 
the  same  lady.  Abdul  Rahman,  tbe  2nd 
husband  of  Sahara  Bibi,  the  widow  of 
Ismail  and  Amina  Bibi,  minor  daughter 
of  the  said  Sahara  Bibi.  All  the  per- 
sons defending  the  suit  are  thus  not  per- 
sona who  had  executed  the  promissory 
note,  but  they  are  legal  representatives. 
The  parties  were  at  issue  on  many  points 
which  were  not  correctly  represented  by 
the  issues  I  had  raised. 

The  execution  of  the  promissory  note 
and  the  creation  of  the  equitable  mort- 
gage were  not  admitted  The  validity  of 
the  creation  of  an  equitable  mortgage 
was  also  denied  and  a  question  was  also 
raised  as  to  whether  a  sum  of  Rs.  15 
was  paid  on  21st  April  1926,  as  alleged 
by  the  plaintiff  The  significance  of  the 
last  point  is  that  I  had  raised  an  issue 
as  to  whether  the  plaintiff  would  be 
entitled  to  a  money  decree  if  I  hold  that 
there  was  no  valid  equitable  mortgage 
A  question  was  also  raised  as  to,  if  I 
held  that  there  was  a  valid  equitable 
mortgage  and  if  the  security  was  found 
to  be  insufficient  to  discharge  the  debt 
what  reliefs  the  plaintiff  would  be  en- 
titled to. 

As  regards  the  first  point,  I  am  satis- 
fied that  these  four  persons  did  execute 
the  promissory  note  The  evidence  of 
Raman  Ghettyar,  who  was  the  agent  of 
the  firm  at  that  time,  is  quite  clear  and 
I  accept  his  evidence  on  this  point  ;  and 
coupled  as  it  is  with  the  inherent  pro- 
bability I  have  no  doubt  that  these  four 
persons  did  execute  the  promissory  note 
It  will  also  be  noticed  that  Shaik  AH 
Mohamed,  one  of  the  actual  executant  of 
the  note  had  not  defended  the  suit  ;  nor 
has  he  given  any  evidence. 

As  regards  the  creation  of  the  equit- 
able mortgage,  there  has  been  no  deposit 
of  title-deeds  The  title-deeds  had  al- 
ready been  deposited  by  Shaik  Ismail  in 
respect  of  a  debt  contracted  by  him.  It 
is  alleged  by  Raman  Chettyar  that  these 
four  persons  agreed  he  should  hold  the 
title-deeds  already  deposited  by  Shaik 
Ismail  as  security  for  the  sum  of 
Rs  1,000,  which  was  then  being  ad- 
vanced. There  can  be  no  doubt  that  such 
an  agreement  was  entered  into.  The 
entry  in  the  Ghattyar's  books  of  that 
day's  transaction  in  question  clearly 
shows  that  he  advanced  them  the  money 
on  the  agreement  that  the  Mtle-deeds 


already  deposited  by  Shaik  Ismail  should 
also  be  held  as  security  for  this  farther 
advance,  I,  therefore,  hold  that  the 
four  executants  of  the  promissory  note 
as  a  matter  of  fact  agreed  that  the  plain- 
tiff should  hold  the  title-deeds  deposited 
by  Shaik  Ismail  as  security  for  the  new 
debt 

The  real  point  for  the  consideration 
and  about  which  there  is  some  difficulty 
is  as  to  the  legal  effect  of  such  an 
agreement  There  has  not  been  any  ac- 
tual deposit  of  title-deeds.  The  English 
cases  which  proceed  on  the  theory  that 
a  deposit  is  a  part  performance  of  an 
agreement  to  mortgage  are  not  very 
helpful  in  a  case  of  this  kind  where 
there  is  a  clear  provision  in  the  Act  it- 
self S  59,  T  P.  Act,  enacts  that 
nothing  in  that  section  shall  be  deemed 
to  render  invalid  mortgages  made  in 
certain  towns  by  delivery  to  a  creditor 
or  to  his  agent  of  documents  of  title  to 
immovable  property,  with  intent  to  cre- 
ate a  security  therein.  Three  things  are 
therefore,  essential.  There  must  be  :  (a) 
a  delivery  to  a  creditor  ;  (b)  of  docu- 
ments of  title,  and  (c)  with  intent  to 
create  a  security  If  the  word  "  deli- 
very "  is  construed  strictly,  there  has 
been  no  actual  physical  delivery  in  this 
case.  But  this  is  not  necessary,  because 
there  may  be  constructive  delivery. 
In  the  cise  of  Girendro  Coormar  Dutt 
v.  Kumud  Kumari  Dasi  (l)  where  a 
mortgagor,  who  had  executed  a  registered 
mortgage,  agreed  with  the  mortgagee 
that  he  should  hold  the  title-deeds  al- 
ready handed  to  him  as  security  for  a 
further  advance,  Mr  Justice  Sale,  after 
citing  the  English  case  of  ex-parte  Kens- 
ington (2),  held  that  such  an  agreement 
would  create  a  vaid  equitable  mortgage 
In  such  oases  it  may  be  assumed  that 
the  parties  agreed  to  treat  the  title-deed 
as  having  been  handed  back  to  the  mort- 
gagor and  re-handed  to  the  mortgagee. 
It  will  be  idle  to  go  through  purely  a 
form  when  the  agreement  itself  is  quite 
clear.  .  I  see  no  objection  therefore  to 
treat  such  an  agreement  as  a  construc- 
tive delivery  of  the  title-deeds  to  the 
creditor  The  documents  of  title  in 
this  case  however,  are  not  the  documents 
relating  to  the  title  of  actual  mortgagor 
but  documents  showing  the  title  of  their 
ancestor. 

(1)  [1898]  25  Gal.  611=3  0.  W.  N.  856. 

(2)  [1818]  2  V  A  B  88. 
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I  had  some  difficulty  as  to  whether  a 
delivery  of  documents  of  title  which  do 
not  show  the  title  of  the  mortgagor 
oould  be  deemed  to  create  an  equitable 
mortgage  ;  but  in  this  case  it  is  quite 
clear  that  the  parties  actually  i  a  tended 
to  create  an  equitable  mortgage,  which 
should  affect  the  estate  of  Shaik  Ismail 
The  money  was  borrowed  as  is  stated  in 
the  promissory  note  itself  for  his  funeral 
expenses  and  their  intention  clearly  was 
to  creat*  a,  mortgage  which  would  be 
binding  on  the  whole  estate,  so  that 
though  the  document  deposited  is  docu- 
ment showing  the  title  of  the  deceased 
Shaik  Ismail,  it  was  within  the  compe- 
tence of  his  legal  representative  to  re- 
deposit  it  constructively  by  entering  into 
an  agreement  to  create  a  security  therein 
The  intention  to  create  a  security  is 
perfectly  clear  from  the  entry  in  the 
Chetbyar's  book  itself. 

The  decree  in  the  present  suit  cannot 
bind  the  interest  of  the  heirs  who  are 
not  parties,  but  as  the  transaction  un- 
doubtedly was  intended  to  bind  the 
shares  of  the  actual  executants  of  the 
promissory  note  along  with  the  shares 
of  the  others,  a  decree  can  be  made 
which  will  bind  their  share  in  the  pro- 
perty. 

As  regards  the  payment  of  the  sum  of 
Us.  15  the  question  does  not  directly 
Arise  now  and  will  be  only  relevant 
when  after  the  property  having  been 
sold  it  is  found  that  the  proceeds  are 
insufficient  to  pay  the  decretal  amount. 
But  as  all  the  evidence  has  been  before 
me,  I  shall  shortly  give  my  finding  on 
that  point  also. 

It  is  alleged  that  on  21st  April  1926 
a  sum  of  Bs.  15  was  paid  towards  the 
promissory  note.  The  plaint  is  vague. 
It  does  not  say  who  paid  this  amount 
but  in  answer  to  the  interrogatories  ad- 
ministered, it  is  stated  that  Sabiran 
Bibi  and  Asha  Bibi  made  the  payment. 
It  is  alleged  that  the  payment  made  to 
the  Ghettyar  are  entered  in  a  small  book 
and  that  this  sum  of  Bs.  15  does  not  ap- 
pear in  that  book.  But  that  opens  with 
payments  of  Bs.  68  made  towards  the 
•debt  of  Ismail  and  was  apparently  con- 
fined to  payments  of  that  debt.  The 
absence  of  any  entry  in  that  book  in 
•respect  of  this  debt  does  not  in  any  way 
derogate  from  the  statement  of  the  plain- 
tiff that  this  sum  was  received.  Asha 
Bibi  has  given  evidence  to  the  effect 


that  she  has  not  made  any  payment  of 
Bs.  15  directly  or  indirectly.  She  ad- 
mits, however,  that  her.  son  used  to  go 
and  make  payments  and  that  her  son 
might  have  paid  this  amount  on  her  be- 
half. If  the  payment  was  not  actually 
made  by  Sabiran  Bibi  and  Asha  Bibi 'and 
if  the  Chettyar  wanted  to  set  up  a  false 
claim,  he  could  easily  have  stated  that 
the  legal  representatives  of  the  other 
executants  and  the  surviving  executant 
also  made  the  payment  The  sum  of 
Bs.  15  is  entered  in  the  day  book  of  the 
Chettyar  firm.  It  is  a  matter  of  com- 
mon knowledge  that  it  is  impossible  to 
interpolate  in  the  account  books  of  the 
Ghettyar  firm  except  by  re-writing  the 
whole  account  books.  If  therefore  this 
entry  were  made  with  fraudulent  inten- 
tion of  saving  limitation,  it  must  have 
been  made  three  years  before  the  Ghettyar 
firm  actually  filed  the  suit  with  an  eye 
to  the  future.  There  is  no  reason  to 
suppose  that  the  Ghettyar  firm  antici- 
pated at  that  time  that  it  might  have  to 
file  a  suit  after  the  period  of  limitation. 

The  reasonable  assumption  is  that  the 
Ghettyar  firm  waited  to  file  the  suit  for 
some  time  because  there  was  a  payment 
which  saved  limitation.  I  therefore 
hold  that  the  sum  of  Bs.  15  was  paid  to- 
wards interest  by  Sabiran  Bibi  and 
Asha  Bibi.  (The  judgment  here  dis- 
cusses evidence  and  holds  that  the 
sum  of  Bs.  15  was  paid  towards  in- 
terest by  Sabiran  Bibi  and  Asha  Bibi. 
It  then  proceeds.)  The  point  whether 
this  payment  will  bind  the  other  ex- 
ecutants or  not  need  not  be  considered 
at  this  stage  and  can  be  disposed  of 
when  an  application  is  made  for  a  perso- 
nal decree  after  the  sale  of  the  mort- 
gaged property.  There  will  therefore 
be  the  usual  mortgage  decree  in  favour 
of  the  plaintiff  Ghettyar  firm  with  in- 
terest and  costs  Six  month's  time  is 
allowed  for  redemption. 

S  N./R.K.  Suit  decreed. 
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,  OTTER  AND  PRATT,  JJ. 
U  Po  Unit  and  another — Appellants. 

v. 

Mg.  Bo  Oyi  and  others — Bespondents. 
Civil  Misc.  Appeal  No.  37  of  1928,  De- 
cided on  7th  January  1929,  against  order 
of  Dist  Judge,  Lower  Ghindwin,  D/-  23rd 
June  1928, 
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Succession  Act  (39  of  1925),  Se.299  and 
292— Orders  patted  by  District  Juffce  under 
Succession  Act  (e.g.  one  under  S.  292)  are 
appealable-Civil  P.  C.,  S.  104. 

Orders  passed  by  the  District  Judge  under 
the  Succession  Act  (e.g.  order  under  8.  292) 
are  appealable  to  the  High  Court  and  such 
appeals  are  governed  in  procedure  by  the  pro- 
visions of  the  Civil  P.  C.  relating  to  appeals  : 
39  Cal.  563,  Doubted  and  Dvst.  ;  A.I.R.  1924 
Rang.  237,  Cons.  [P  110  C  1] 

Sanyal — for  Appellants. 

Gyaw — for  Respondents. 

Judgment — This  is  an  appeal  against 
the  order  of  the  District  Court,  Monywa, 
assigning  a  security  bond  under  S.  292, 
Succession  Act.  A  preliminary  objection 
has  been  taken  that  no  appeal  lies,  rely- 
ing on  the  Calcutta  ruling  in  Kulimuddin 
v.  Meharui  (l),  to  the  effect  that  no  ap- 
peal lies  against  an  order  by  a  District 
Judge,  assigning  an  administration  bond 
under  8.  79,  Probate  and  Administration 
Act.  This  ruling  was  not;  accepted  by 
this  Court  in  Haji  Pu  v.  Tin  Tin  (2) 
where  it  was  held  that  an  appeal  lay  from 
an  order  of  a  District  Judge  granting  per- 
mission to  an  administrator  to  sell  im- 
movable property. 

Even  accepting  the  construction  placed 
upon  S  86,  Probate  and  Administration 
Aot  in  Kulimuddin  v.  Meharui  (1),  that 
the  words 

"under  the  Rules  contained  in  the  Code  of 
Civil  Procedure  applicable  to  appeal  " 
mean  that  only  such  appeals  lie  as  are 
provided  for  in  the  rules  under  the  Civil 
Procedure  Code,  it  has  to  be  remembered 
that  the  wording  of  8.  299,  Succession 
Act,  is  different.  In  that  section  it  is  laid 
down  that  every  order  made  by  a  District 
Judge  by  virtue  of  the  powers  hereby 
conferred  upon  him  shall  be  subject  to 
appeal  to  the  High  Court  in  accordance 
with  the  provision  of  the  Code  of  the 
Civil  Procedure  Code,  1908,  applicable  to 
appeals. 

The  clear  meaning  of  this  section  is 
that  appeals  shall  lie  from  the  orders 
of  District  Judge  passed  under  the 
Succession  Act  and  that  such  appeals 
shall  be  governed  in  the  procedure  to  be 
observed  by  the  provisions  of  Civil  Pro- 
cedure Code  .  S  101  of  the  Code  provides 
that  an  appeal  shall  lie  from  the  orders 
set  forth  and  from  DO  others  save  as  ex- 
pressly provided  in  the  body  of  the  Code 
or  by  any  law  for  the  time  being  in  force. 
The  Succession  Aot  is  a  law  in  force  and, 

(1)  [1912]   99  Gal.   563=16  6.W.N.   662=13 
I.C.  690=15  O.L.J.  832. 

(2)  A.I  R,  1924  Bang.  287=2  Rang.  117. 


therefore,  appeals  provided  for  under 
S  299  are  recognized  by  the  Civil  Pro- 
cedure Code.  There  can  be  no  question- 
that  the  appeal  lies.  We  overrule  the* 
preliminary  objections  (Here  the  judg- 
ment discussed  facts  and  concluded.)  We- 
are  of  opinion  that  the  bond  had  ceased 
to  be  operative  and  that  the  order  for 
assignment  was  under  the  circumstances 
wrong  The  appeal  will  be  allowed  and1 
the  order  set  aside  with  costs  in  both 
Courts.  Advocate's- fee  in  this  Court  five 
gold  mohurs. 

S  N./B  K  Order  set  aside. 
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HEALD,  J. 

R  M  Subhi a  Pillay  —  Appellant, 
v. 

K.  R  V.  R  K,  R.  Subramonian  Chet- 
tyar — Respondent. 

Special  Civil  Second  Appeal  No  455- 
of  1928,  Decided  on  12th  February  1929. 

Provincial  Insolvency  Act  (1920),  S.  54— 
Moveablei  §old  to  one  creditor  in  p reference- 
to  another— Othen  not  injuriouily  affected 
— Sale  cnnnot  be  set  aside  except  under 
S.  54— Transfer  of  Property  Act,  S.  53. 

So  far  as  moveable  property  ia  concerned 
mere  preference  of  one  creditor  at  the  expense 
of  another  if  he  is  not  injuriously  affeobed 
will  nob  make  the  transaction  void  or  voidable^ 
under  any  law  excepb  Insolvency  law:  30  Mad^ 
G,  Expl.  [P  HI  0  1] 

Ba  Thin — for  Appellant. 

Kale — for  Respondent. 

Judgment  — On  3rd  December  1926,, 
in  Suit  No  223  of  1926  of  the  Township 
Court  ofThaton,  respondent  obtained  a. 
simple  money  decree  against  one  Rajama,. 
and  in  Execution  Case  No.  325  of  1926  of 
the  same  Court  he  attached  a  house  and 
its  site  and  a  plot  of  paddy  land  belong- 
ing to  Raiama  together  ffith  the  crops- 
standing  on  that  land  in  execution  of  that* 
decree.  Appellant  applied  for  removal 
of  the  attachment  on  the  crops  on  the* 
ground  that  he  had  bought;  them  from 
Rajama  on  29th  November  1926  and  he- 
succeeded  in  getting  the  attachment  re- 
moved. Respondent  then  filed  a  suit 
under  the  provisions  of  O.  21,  R  63,  to* 
establish  his  right  to  attach  the  crops. 
He  alleged  that  the  sale  to  appellant  was- 
fraudulent,  was  intended  to  delay  or  de- 
feat his  claim  as  a  creditor,  was  collusive' 
and  without  consideration,  and  was  void 
by  reason  of  the  provisions  of  8.  53,  T.  P 
Act.  The  trial  Court  held  that  the  sale- 
was  good,  and  dismissed  the  respondent's, 
suit.  Respondent  appealed  and  th& 
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lower  appellate  Courb  found  that;  Raja- 
ma's  intention  in  selling  the  crops  to  ap- 
pellant was  to  delay  or  defeat  respon- 
dent's claim,  and  that  apppellant  was  a 
party  to  that  intention.  It  held  accord- 
ingly that  no  title  to  the  crops  passed  by 
the  sale  and  it  declared  that  respondent 
had  a  right  to  attach  the  crops  as  belong- 
ing to  Rajama,  his  judgment-debtor.  Ap- 
pellant appeals  on  the  ground  that  his 
purchase  of  the  crops  was  made  in  good 
faith  anft  for  consideration. 

It  is  clear  that  the  provisions  of  S.  53, 
T.  P.  Act,  do  not  apply  to  the  case,  since 
those  provisions  apply  only  to  transfers 
of  immovable  property  and  under  8.  3  of 
that  Act,  immovable  property  does  not 
include  standing  crops.  But  the  lower 
appellate  Court  said  that  although  S  53 
did  not  apply  nevertheless  the  principles 
laid  down  in  that  section  in  respect  of 
immovable  property  are  a  useful  guide  to 
the  Courts  in  dealing  with  the  transfer  of 
moveable  property.  The  learned  Judge 
was  presumably  following  the  decision 
of  the  High  Court  of  Madras,  in  the  case 
of  Chidambaram  v.  Sami  Aiyar  (l)  but 
assuming  that  the  decision  in  that  case 
is  good  law,  I  do  not  think  that  it  war- 
rants the  learned  Judge's  decision  in  this 
case  In  the  Madras  case  it  was  said 
that  there  is  nothing  in  S  53,  T.  P.  Act 
"to  prevent  a  creditor  (BIG)  giving  a  preference, 
provided  nothing  more  IB  done  by  the  transac- 
tion either  with  reference  to  the  tranaforrer  or 
transferee  BO  as  to  injuriously  affect  the  credi- 
tors of  the  former." 

So  far  as  moveable  property  is  con- 
cerned there  is  nothing  to  prevent  pre- 
ference of  one  creditor  at  the  expense 
of  another,  unless  the  provisions  of  the 
Insolvency  law  apply  to  the  case,  and 
creditors  are  left  to  protect  themselves 
by  means  of  the  provisions  of  law  for  at- 
tachment before  judgment.  In  the  pre- 
sent case,  there  was  clearly  preference  of 
appellant  as  a  creditor,  but  mere  prefer- 
ence is  not  sufficient  to  make  the  tran" 
saction  void  or  voidable.  On  the  ques" 
tion  whether  or  not  the  transaction  bet- 
ween appellant  and  Rajama  affected  res- 
pandent  injuriously,  otherwise  than  as 
being  a  preference  of  appellant,  it  may 
be  noted  that  on  appellant's  own  show- 
ing the  property  which  he  applied  to  at- 
tach for  a  debt  which  was  ultimately 
found  to  be  Rs.  373-6-0  consisted  of  a 
house,  and  its  site  which  he  himself 
valued  at  Rs.  1 ,000  and  a  holding  of 

(1)   [1907]  EO'Mid.  (=1C  M.  L.  J.  427, 


paddy  land  which  he  valued  at  Re.  3 ,5 CO 
as  well  as  crops  in  dispute '  which  he 
valued  at  Rs.  950.  It  may  be  that  these 
properties  are  subject  of  other  charges, 
but  respondent  does  not  say  so,  and  prima 
facie,  it  would  appear  that  the  sale  of 
the  crops  to  appellant  did  not  prejudice 
his  chances  of  recovering  his  debt  of 
Rs.  373-6-0.  Appellant's  case  was  that 
Rajama  owed  him  Rs.  678  on  a  promissory 
note  and  that  he  paid  Rajama  in  cash  the 
sum  of  Rs.  322  which  was  the  balance  of 
the  sum  of  Rs.  1,000  for  which  he  bought 
the  crops,  which  are  now  in  dispute,  as 
well  as  four  bullocks  which  he  had  him- 
self sold  to  Rajama  for  Rs  300,  two  other 
bullocks  belonging  to  Rajama,  and  two 
carts  valued  at  Rs  40  or  50  each.  Rajama 
herself  said  that  she  paid  Rs.  35  for  one 
of  the  bullocks  belonging  to  her  and  Rs. 
15  for  the  other  and  that  the  four  bullocks 
which  she  returned  to  appellant  were 
very  thin  when  she  returned  them,  the 
suggestion  being  of  course  that  they  were 
then  worth  less  than  Rs.  300  for  which 
she  had  bought  them  The  lower  appel- 
late Court  said  that  appellant  got  for 
the  Rs.  1,000  which  he  was  alleged  to 
have  paid  to  Rajama  property  which  was 
worth  at  least  Rs  1,660  and  that  this 
fact  was  sufficient  to  show  that  the  tran- 
saction between  appellant  and  Rajama 
was  fraudulent  But  even  if  appellant 
did  obtain  from  Rajama  more  than  valuo 
for  his  money,  and  if  the  decision  in  the 
case  cited  be  correct,  respondent  could 
not  get  the  transaction  set  aside  unless 
he  could  show  that  he  had  been  injuri- 
ously affected  by  it,  and  I  am  not  satisfied 
that  he  showed  that  he  was  so  affected. 
If  he  had  any  reason  to  believe  that 
Rajama's  immovable  properties  were  in- 
sufficient to  satisfy  his  claim  he  would 
naturally  have  applied  for  attachment  of 
her  moveable  properties  before  judgment. 
He  did  not  apply  to  attach  them  before 
judgment  and  so  he  left  Rajama  free  to 
dispose  of  them  to  her  other  creditors  or 
otherwise. 

I  see  no  reason  to  think  that  he  is 
entitled  to  avoid  the  transfer  of  the  crops 
to  appellant,  and  therefore  I  set  aside  the 
judgment  and  decree  of  the  lower  appel- 
late Oourt  and  restore  the  decree  of  the 
trial  Court  dismissing  the  suit.  Respon- 
dent will  pay  appellant's  costs  in  all  the 
Courts.  Advocate's  fee  in  this  Court  to 
be  5  gold  mohurs. 

p.D./R  K.  Decree  set  aside. 
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MAUNG  BA,  J, 
Maung  Skive  Hta — Appellant. 
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v. 

Maung  An  and  others — Respondents 
Second  Appeal    No.  189  of  1928,   Deci- 
ded on  20th  February  1929. 

(a)  Buddhist    Law    (Burmese)— Hu»band 
and    Wife — Neither  can  alienate    joint    pro- 
perty without  other' •  consent. 

In  tha  case  ot  Burmese  Buddhists  so  long  as 
marriage  subsists  tha  husband  or  wife  cannot 
alienate  their  joint  property  without  the  con- 
sent of  tho  other  :  (1891)  S.  J.  578  and  A.  1.  R. 
19/7  Li*ng  201),  Foil.  LP  112  0  2J 

(b)  Transfer  of  Properly  Act  S.  41— Bur- 
mese   husband    and    wife    mortgaging     joint 
property  by  registered  deed — Husband  sent- 
enced   to  transporation — Within    one  month 
of  his  departure  wife  alone  selling  property 
for   inadequate    consideration  —  Vendee    on 
his  part  mortgaging  it  to  S — Husband  on  his 
return    getting    possession  —  S    suing    and 
having    in    execution    himself    purchased    it 
taking    out     delivery-warrant    against    hus- 
band —  Husband    bringing    present  suit — S 
was  not  transferee  without  notice   and  there 
was  no  estoppel  against    huiband— Evidence 
ActS.  115. 

Property  jointly  belonging  to  Burmese  hus- 
band and  wife  was  mortgaged  by  them  by  means 
of  a  registered  mortgage-dead.  The  husband 
thereafter  was  sentenced  to  transporation  for 
10  years  and  within  a  month  of  his  departure 
the  wife  alone  sold  the  property  to  the  mort- 
gagee for  an  inadequate  consideration.  The 
mortgagee  vendoe  then  mortgaged  it  to  S. 
When  the  husband  returned  he  somehow  got 
possession  of  the  property.  S  then  sued  on 
his  mortgage,  purchased  the  property  in  ox- 
eoation,  and  then  took  out  delivery  warrant 
against  the  husband  who  brought  tho  present 
suit. 

Held  :  that  S  could  not  bo  said  to  ba  trans- 
feree without  notice.  [P  113  G  1] 

Held  further  :  that  as  the  husband  was  in 
possession  there  was  no  estoppel  against  him. 

[P  113  01] 

Gulia — for  Appellant. 
S.  Oanguli   and   N  N.  Burjorjee — for 
Respondents. 

Judgment. — This  suit  paddy  land  was 
the  joint  property  of  appellant,  Maung 
Shwe  Hta  and  his  wife  Ma  Sin.  On  28th 
March  1908,  they  mortgaged  it  without 
possession  for  Rs  600  by  a  registered  deed 
to  Daw  Hrao,  her  son-in-law  Maung,  Tha 
Hlaing  and  her  daughter,  MEL  Be  Mi  On 
6th  April  1911,  Maung  Shwe  Hta  was 
convicted  of  dacoity  and  sentenced  to  ten 
years'  transporatation.  On  1st  may  1911 
his  wife  was  persuaded  to  transfer  the 
land  to  Maung  Tha  Hlaing  by  a  regis- 
tered deed.  In  1916,  Daw  Hmo,  Maung 


Hlaing  and  Ma  Se  Mi  marfcgaged  the 
said  land  along  with  other  properties  to 
respondent  9  U  Min  Din.  In  1919  Shwe 
Hta  returned  from  the  Andamans.  Some- 
how he  has  got  back  possession  of  his 
land  and  has  been  working  it  since.  In 
1923  U  Min  Din  brought  a  mortgage  suit 
on  his  mortgage  to  which  Shwe  Hta.  was 
not  a  party  against  the  legal  representa- 
tives of  DJ.W  Hmo,  Tha  Hlaing  and  Ma 
Se  Mi  as  they  were  no  longer  alive  and 
he  obtained  a  decree.  In  due  course  the 
suit  land  was  put  up  to  auction,  and  U 
Min  Din  himself  bought  it  on  7th 
November  1925.  On  8th  February  1926, 
U  Min  Din  took  out  a  delivery  warrant. 
On  26bh  March  1926,  Shwe  Hta  brought 
the  present  suit  out  of  which  this  appeal 
has  arisen. 

U  Min  Din's  title  depends  upon  the 
title  of  Maung  Tha  Hlaing  Both  the 
Sub-Divisional  Judge  and  the  District 
Judge  have  held  that  the  sale  of  the  suit 
land  effected  by  Shwe  Hta's  wife  alone 
after  his  transportation  in  favour  of 
Maung  Tha  Hlaing  was  valid.  In  my 
opinion  this  view  is  incorrect.  Shwe  Hta 
and  Ma  Sin  are  Burmese  Buddists,  and; 
so  long  as  marriage  subsists  the  husband! 
or  wife  cannot  alienate  their  joint  pro-' 
perty  without  the  consent  of  the  other  ' 
This  principle  was  adopted  as  far  back 
as  1891  in  Ma  The  v.  MaBu(l)  and 
again  affirmed  in  Ma  Paing  v  Maung 
Shwe  Hpaw  (2).  It  was  recited  in  the 
sale-deed  that  Ma  Sin  being  in  need  of 
money  to  meet  expenses  in  Shwe  Ta's  case 
and  to  pay  off  license-fees  raised  Rs.  280 
by  selling  the  property.  Her  sister's 
husband  Tun  Nyein,  who  also  executed 
that  sale-deed  gave  evidence  supporting 
that  recital  ;  Ma  Sin  has  not  given  evi- 
dence, but  in  her  written  statement  she 
supports  her  husband's  version.  That  ver- 
sion is  that  the  consideration  of  Rs.  280 
simply  represents  the  balance  still  due 
on  the  mortgage  of  1908.  But  this  dis- 
pute regarding  the  nature  of  tho  conside- 
ration seems  to  be  immaterial.  As  pro- 
pounded in  Ma  Paing's  case  (2)  the  joint 
property  could  only  bo  made  liable  for 
the  debt  no  matter  whether  it  was  an  old 
debt  or  a  new  debt,  but  it  could  not  be 
alienated  by  the  husband  or  wife  without 
the  consent  of  the  other.  It  therefore 
follows  that  the  sale  by  Ma  Sin  to  Tha 


(1)  [1891]  S.  J.  578. 
2)  A.  I.  R.   1927  Bang. 
(  F.B.). 
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BlaiDg  was  invalid.  Tba  Hlaing  thus 
acquired  no  title.  Were  U  Min  Din  and 
Ma  Sin  transferees  in  good  faith  without 
notice?  The  answer  must  be  in  the  ne- 
gative. There  was  a  registered  mortgage- 
deed  in  1908.  It  would  show  that  the 
land  did  not  belong  to  Ma  Sin  alone,  but 
that  it  belonged  to  her  husband  Shwe  Ta 
also.  Without  much  trouble  it  could  be 
found  out  that  Shwe  Ta  was  transported 
and  that  Ma  Sin  executed  the  sale-deed 
within  a11  month  for  an  inadequate  con- 
sideration. 

It  is  significant  that  as  soon  as  Shwe 
Ta  returned  from  the  Andamaus  8  years 
later,  he  worked  the  land  and  has  con- 
tinued to  work  it  till  now  There  is  a 
conflict  in  the  evidence  as  to  how  he  came 
to  re-occupy  his  land  but  the  fact  remains 
that  he  re-occupied  it  immediately  after 
his  return  and  has  occupied  it  since.  It 
is  also  significant  that  both  the  original 
mortgage-deed  of  1908  as  well  as  the 
sale-deed  of  1911  have  got  back  into  the 
hands  of  Shwe  Ta.  There  can  be  no 
question  of  estoppel.  Shwe  Ta  had  not 
slept  over  his  rights.  He  got  back  the 
land  from  Tha  Hlaing  and  also  filed  his 
suit  promptly  after  U  Min  Din  had  taken 
out  a  delivery  warrant  against  his  pro- 
perty. 

The  appeal  is  allowed,  the  decree  of 
the  District  Court  is  set  aside  and  in  its 
place  a  decree  is  now  passed  declaring 
that  the  mortgage  decrees  in  C  Beg  NOB. 
11  &  12  of  1923  of  the  District  Court  of 
Yemathin  and  the  sale  in  execution  of 
those  decrees  do  not  affect  the  suit  land. 
Appellant  is  entitled  to  get  his  costs 
from  respondents  9  and  10  in  all  Courts. 


S.N./K  K 


Decree  set  aside. 
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OHMISTON,  J. 

U  Po  Nyan—  Applicant. 

v. 
Maung  Kyan—  Opposite  Party. 

Civil  Eevn.  No  199   of   19.28,   Decided- 
on  15th  August  1928. 

(a)  Burma  Co-operative  Society's  Act 
<1927),  S.  47  (2)  (b)-Order  under— Civil  P. 
C,,S.  115. 

An  order  passed  by  a  civil  Court,  enforcing 
-on  application  the  order  made  by  A  liquidator 
under  S.  17  (2)  (b)  is  Dot  reviaable,  [P  113  0  2] 


(b)  Burma  Co  operative  '  Society's  Act 
(1927),  S.  47  (2)  (b)-Amendment  suggested. 

Suggestion  is  made  to  tba  Local  Government 
to  provide  for  an  appeal  from  tho  liquidator's 
order  under  S.  47  (2)  (b)  either  to  the  civil 
Court  or  if  that  is  not  expedient  to  the  Regis- 
trar of  the  Co-operative  Societies.  [P  114  C  2] 

Hla  Tun  Pru — for  Applicant, 

Order. —  The  Paungde  Co-operative 
Town  Bank,  Li  ID  it  eel,  which  is  a  Go-ope- 
rative Society  governed  by  the  Burma 
Co-operative  Society's  Act,  1927,  having 
being  ordered  to  be  wound  up  the  liqui- 
dator found  the  sum  of  Ba,  5,362-8-0  to 
be  due  to  the  Bank  by  Kyaw  Yan  (decea- 
sed), U  Sein  Po  and  U.  Po  Nyan,  and 
mado  an  order  under  S.  47  (2)  (b)  of  the 
Act,  that  three  named  legal  representa- 
tives of  U  Kyaw  Yan,  and  U  Sein  and  U 
Po  Nyan  should  pay  that  sum  together 
with  Rs  402-3-0  (being  liquidation  fee) 
making  in  all  lis.  5,764-11-0.  Compli- 
ance not  having  been  made  with  that 
order  the  liquidator  applied  to  the  Dis- 
trict Court  of  Prome  for  its  execution  by 
the  arrest  of  U  Po  Nyan  U  Po  Nyan 
filed  objections  stating  that  he  was  about 
to  appeal  from  tho  order,  claiming  that 
under  the  instructions  issued  under  the 
Act,  he  should  have  been  granted  eight 
months'  time  within  which  to  pay  and 
urging  that  his  property  should  be  attach- 
ed rather  than  that  he  should  be  sent  to 
jail.  The  District  Court  decided  against 
him  and  issued  a  warrant  for  his  arrest 
U  Po  Nyan  has  applied  to  this  Court  for 
revision  of  the  order  of  the  District 
Judge 

It  is  quite  clear  that  revision  does  not 
lie.  By  S  47  (5)  of  the  Act,  an  order 
made  by  a  liquidator  under  S.  47  (2)  (b) 
shall  on  application  be  enforced  by  any 
civil  Court  having  local  jurisdiction  in 
the  same  manner  as  a  decree  of  such 
Court.  The  Court  is  precluded  from 
making  an  enquiry  into  the  merits  or  de- 
merits of  the  order  and  has  no  option  but 
to  enforce  it.  It  is  impossible  for  me  to 
hold  that  in  acting  as  it  did,  the  Court 
either  exercised  a  jurisdiction  not  vested  in 
it  by  law,  or  failed  to-exercise  a  jurisdic 
tion  so  vested,  or  acted  in  the  exercise  of 
its  jurisdiction  illegally  or  with  material 
irregularity.  Revision  does  not  lie  and 
the  application  must  be  dismissed. 

The  case,  however,  discloses  such  a 
curious  state  of  affairs  that  I  do  not  con- 
sider that  I  should  be  justified  in  dismiss- 
ing  the  application  without  some  further 
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observations.  The  applicant  has  filed  an 
affidavit  in  this  Court,  in  which  he  states 
that  U  Kyaw  Yan  borrowed  Rs.  3,000 
from  the  bank,  he  and  Maung  Po  Sein  Po 
standing  as  his  sureties  for  the  repay- 
ment of  the  loan,  that  U  Kyaw  Yan  died 
about  two  years  ago  without  paying  prin- 
cipal or  interest,  that  the  debt  had  be- 
come barred  by  limitation  two  years  ago, 
that  no  legal  steps  were  ever  taken  to 
recover  the  amount  either  from  U  Kyaw 
Yan  in  his  lifetime  or  after  his  death, 
and  that  the  liquidator  had  made  the 
order  without  a  pretence  of  an  enquiry 
or  investigation  into  his  cise. 

If  the  facts  are  as  stated,  the  liqui- 
dator was  seeking  to  recover  a  debt  which 
at  the  date  of  the  winding  up  was  al- 
ready timebarred  and  therefore  not  le- 
gally recoverable  by  ordinary  civil  proce- 
dure. It  was  only  by  making  an  order 
behind  which  the  Court  would  not  go 
that  the  liquidator  was  able  to  compel 
the  Court  to  enforce  payment  of  a  debt 
which  was  not  due, 

By  sub-S  4,  S.  47,  it  is  enacted  that 
where  an  appeal  from  an  order  made  by 
a  liquidator  under  section  is  provided  for 
by  the  rules,  it  shall  lie  to  the  District 
Judge,  S.  50  empowers  the  Local 
Government  to  make  rules  inter  alia  by 
sub-Cl.  (r)  to  determine  in  what  cases 
an  appeal  shall  lie  from  the  order  of  the 
Registrar.  Consequently  unless  an  ap- 
peal is  provided  for  by  the  rules,  no  ap- 
peal can  lie  and  the  order  of  the  liquida- 
tor under  S.  47  (2)  (b)  is  final  so  far  as 
civil  Courts  are  concerned.  No  rules  of 
any  description  have  as  yet  been  made 
under  the  present  Act,  but  rules  were 
made  by  the  Financial  Commissioner's 
Notification  No  22,  dated  10th  February 
1916,  under  8.  43.  Co-operative  Societies' 
Act,  1912  (now  repealed)  which  contained 
provisions  similar  to  those  in  the  present 
Act  to  which  I  have  referred.  If  they  are 
in  force,  there  is  no  provision  for  appeals 
to  a  civil  Court  from  orders  of  a  liqui- 
dator. 

If  Civil  Regular  No.  8-P  of  1928  of  the 
District  Court  of  Prome  (filed  on  20th 
April  1928)  tne  applicant  and  U  Po  Sein 
sued  the  liquidator  for  an  injunction  to  re- 
strain him  from  talcing  any  action  to  re- 
cover the  amount,  the  subject-matter  of  his 
order  and  for  a  declaration  that  the  order 
was  ultra  vires  In  the  plaint,  the  case  of 
the  applicant  and  U  Po  Sein  was  set  out 
fully.  The  liquidator  contented  himself 


with  a  bare  denial  of  the  facts  alleged, 
and  rested  his  defence  on  legal  grounds. 
The  District  Judge  held  that  he  had  no 
jurisdiction  to  entertain  the  suit.  H& 
did  not  cite  it,  but  no  doubt  he  had  in 
his  mind  S  49  of  the  Act,  under  which 
save  as  in  the  Act  expressly  provided  no- 
civil  Court  is  to  have  any  jurisdiction  in 
respect  of  any  matter  connected  with  th& 
winding  up  of  a  Co  operative  Society  If 
the  decision  is  correct,  a  person  against 
whom  a  liquidator  has  made  an  order 
under  S.  47  (2)  (b)  has  no  remedy  in  a- 
civil  Court,  no  matter  how  inequitou* 
the  order  may  be. 

Nor  would  he  appear  to  have  any  other 
remedy  Under  the  revenue  law  elabo- 
rate provision  is  made  for  a  series  of  ap- 
peals ending  with  the  possibility  of  rc- 
viaon  by  the  Financial  Commissioner,, 
under  which  a  person  aggrieved  by  an 
order  of  a  subordinate  authority  can  be 
pretty  certain  of  obtaining  a  decision 
which  if  not  necessarily  based  on  the- 
principles  of  law  as  administered  by  DL. 
civil  Court  is  yet  likely  to  be  in  accord- 
ance with  substantial  justice  Under 
the  Burma  Co-operative  Societies'  Act^ 
1927  and  under  the  rules  passed  under 
the  Co-operative  Societies'  Act,  1912,  on 
the  other  hand  there  is  no  provision  for 
appeals  from  an  order  passed  by  a  liqui- 
dator, or  indeed  of  any  sort  of  control  over 
him  Consequently  every  liquidator  of 
society  is  a  law  unto  himself  and  every 
member  thereof  is  subject  to  his  uncoven- 
anted  mercies. 

I  cannot  help  thinking  that  such  a 
state  of  affairs  has  arisen  from  an  over- 
sight and  am  of  opinion  that  the  attention 
of  the  Local  Government  ought  to  be 
directed  to  it,  with  the  view  of  providing 
an  appeal  from  such  an  order  of  a  liqui 
dator  as  I  have  before  me,  'either  to  the 
civil  Court  or  if  that  be  deemed  inexpe- 
dient to  the  Registrar  of  Co-operative 
Societies. 

With  reference  to  the  case  before  me 
if  the  facts  are  as  the  applicant  states,  it 
is  obvious  that  he  has  suffered  a  very 
substantial  injustice,  and  I  venture  to 
express  a  hope,  that  if  they  are  so  found 
to  be,  the  Local  Government  will  take- 
such  steps  as  possible  to  remedy  it. 
Where  the  truth  lies  it  would  be  im- 
proper for  me  to  express  an  opinion.  I 
would  only  point  out  that  the  applicant 
is  a  second  grade  pleader  of  26  years- 
standing  and  that  the  liquidator's  reply 
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to  the  applicant's  clearly  expressed  con- 
tention in  the  suit  that  the  debt  was 
time  barred  at  the  time  of  the  order  was 
merely  that  it  was  not  barred  because  the 
order  was  made  under  S.  47  (2)  (b)  of  the 
Act.  There  is  no  provision  in  that  Act 
or  elsewhere  which  attributes  to  such  an 
order  the  effect  of  reviving  a  debt  which 
is  already  barred  by  time.  I  have  no 
sufficient  materials  before  me  to  say  that 
the  debt  was  barrred  by  limitation.  The 
applicant!  however,  appears  to  have  made 
out  a  prima  facie  ca.se,  that  it  was  so 
barred. 

A  copy  of  this  order  will  be  sent  to  the 
Registrar  of  Go-operative  Societies, 
Burma,  for  his  information 

S.N./H.K.  Revision  dismissed. 
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PRATT  AND  OTTER,  JJ. 

Mandalay  Municipal  Committee — Ap- 
pellant?. 

v. 

Naung  It — Eespondent. 

Civil  Misc.  Appeal  No.  40  of  1928,  De- 
cided on  20bh  December  1928 

*  Land  Acquisition  Act,  S.  20— Person  for 
whom  property  ii  acquired  is  not  "person 
interested11 — No  notice  to  him  under  S.  20  is 
necessary,  although  he  can  appear  and 
adduce  evidence. 

"Persons  interested"  in  sub-S.  (b)  mean  a 
persona  interested  by  reason  of  their  interest 
in  the  land  acquired  as  owners,  tenants  and 
the  like,  and  not  persons  interested  as  acquir- 
ing the  land  through  the  Secretary  of  State. 
Such  a  person  is  not  entitled  to  separate  notice 
under  S.  20,  though  ho  has  the  right  to  appear 
and  adduce  evidence.  [P  115  C  2] 

A.  C.  Mukerjee — for  Appellants. 

Judgment. — A  piece  of  land  belonging 
bo  Maung  It  was  acquired  by  the  Col- 
lector under  the  Land  Acquisition  Aut, 
on  behalf  of  the  Mandalay  Municipal 
Committee 

Maung  It  did  not  accept  the  Collector's 
award  and  claimed  a  reference  to  the  civil 
Court  under  S,  IB,  Land  Acquisition  Act, 

The  Collector  made  a  reference  and  the 
Court,  after  issue  of  notice  to  the  clai- 
mant and  the  Collector,  took  evidence, 
and  passed  orders  enhancing  the  compen- 
sation awarded  to  Maung  It. 

The  Municipal  Committee  was  not 
represented  at  the  proceedings  before  the 
Court,  and  applied  to  the  Court  to  set 
aside  the  award  made  ez  parte  and  re- 


open the  proceedings  in  order  to  give  the* 
Committee  an  opportunity  of  contesting 
Maung  It's  claim. 

The  Court  held  that  the  Municipal 
Committee  was  not  a  necessary  party  to 
the  proceedings,  and  that  their  applica- 
tion to  have  the  order  set  aside  and  to 
contest  Maung  It's  claim  on  reference- 
was  not  maintainable 

The  appeal  has  been  argued  before  us- 
almost  entirely  on  the  basis  that  the- 
Committee  is  a  person  interested  in  the 
objection  within  the  meaning  of  S.  20  (b) 
of  the  Aot. 

No  direct  authority  has  been  cited  on 
the  point  in  dispute  and  we  have  been 
able  to  find  none 

It  is  common  ground  that  no  notice  was- 
issued  to  the  Committee  under  S.  20, 

Under  that  section  the  Court  is  bound 
to  issue  notice  of  the  day,  on  which  it 
proposes  to  determine  the  objection,  and 
to  direct  the  appearance  of: 

(a)  the  applicant. 

(b)  "all  persons   interested  in  the   objection, 
except  such  (if  any)  of  them  as  have  consented 
without  protest  to  receive  payment  of  the  com- 
pensation awarded," 

and 

(c)  if  the  objection    is  in  regard   to  the  area 
or  to   the    amount    of   the  compensation — the 
Collector. 

Beading  sub-S.  (b)  as  it  stands  the 
natural  construction  is  that  "persons 
interested"  in  sub-S.  (b)  means  persons 
interested  by  reason  of  their  interest  in 
the  land  acquired  as  owners,  tenants,  and 
the  like,  and  not  persons  interested  as 
acquiring  the  land  through  the  Secretary 
of  State 

This  interpretation  is  confirmed  by  the 
definition  in  S  3,  where  it  is  laid  down 
that  the  expression: 

"person  interested"  includes  all  persona  claim- 
ing an  interest  in  compensation  to  be  made  on. 
account  of  the  acquisition  of  land  under  this. 
Act,  and  a  person  shall  be  deemed  to  be  in- 
terested in  land,  if  ha  is  interested  in  an  case- 
ment affecting  the  land." 

It  is  apparent  that  this  definition  does 
not  contemplate  the  case  of  the  person  in 
whose  interest  the  property  is  acquired. 

Had  this  been  the  intention,  it  would 
have  been  perfectly  simple  to  include 
such  persons  in  the  definition 

Moreover  it  is  provided  in  S.  50  that 
no  local  authority  or  company,  at  whose 
cost  the  Act  is  put  in  motion,  ia  entitled 
to  demand  a  reference  under  S  18,  al- 
though the  local  authority  or  company  is 
allowed  to  appear  and  adiuoe  evidence 
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for  the  purpose  of  determining  the  amount 
•of  compensation. 

As  the  Judge  of  the  District  Court 
pointed  out,  the  Municipal  Committee  is 
not  a  necessary  party  to  the  proceedings 
before  tho  Court,  though  it  has  the  right 
to  appear  and  adduce  evidence 

la  such  a  case  the  Municipality  is  re- 
presented by  the  Collector,  who  has 
acquired  the  property  on  its  behalf,  and 
if  it  is  represented  otherwise  in  Court,  is 
there  to  assist  the  Collector. 

The  Municipal  Committee  is  not  on- 
titled  to  separate  notice,  and  if  it  wishes 
(in  oase  reference  to  the  Court  is  made 
under  8.  19)  to  contest  the  claim,  must 
make  its  own  arrangements  to  ascertain, 
if  a  claim  is  made,  and  when  the  objection 
is  fixed  for  hearing,  in  case  the  Collector 
fails  to  keep  it  au  fail  with  events  in 
Court  subsequent  to  his  award. 

The  appeal  is  dismissed. 

11  K.  Appeal  dismissed. 
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BROWN,  J. 
Maung  Po  Kyaw— Applicant. 

v. 
Ma  Lay  and  others — Opposite  Party. 

Civil  Miso.  Appln.  No.  174  of  1928, 
Decided  on  17 th  December  1928,  for 
permission  to  appeal  in  forma  pauperis. 

(a)  Limitation  Act,  S.  12—  Date  of  judg- 
inent  is  date  of  decree — Time  does  not  stop 
till  decree  it  actually  signed. 

The  date  of  a  decree  for  the  purposes  of  the 
Limitation  Aot  ia  the  date  of  the  judgment 
-and  time  can  only  be  allowed  as  time  requisite 
•for  obtaining  copies  if  the  applicant  or  appel- 
lant has  actually  mado  an  application  for  a 
-oopy.  The  time  requisite  for  obtaining  the 
copy  cannot  stop  to  run  until  the  decree  is 
actually  signed  .  3  L.  B.  R.  62  (F.  B.)  Rel.  on. 

[P  118  0  2] 

*  (b)  Limitation  Act,  S.  5— Pleader  accep- 
ting Court  clerk's  statement  that  application 
•for  copy  cannot  be  accepted  until  decree  ii 
«igned — Mistake  ii  not  bona  fide  and  time 
-cannot  be  excused. 

No  doubt  a  bona  fldo  mistake  on  the  part  of 
a  pleador  is  sufficient  cause  for  admitting  an 
appeal  after  time,  but  no  mistake  is  bona  fido 
unless  made  in  spite  of  due  care  and  attention, 
Time  cannot  be  excused  under  B,  5  on  the 
ground  that  the  pleador  accepted  tho  state- 
ment of  tho  clerk  of  the  Oourb  that  an  applica- 
tion for  copy  would  not  be  accepted  until 
decree  was  signed  :  8  L.  B.  R.  566,  Rel.  on. 

[P  116  G  2,  P  117  C  1] 

Judgment. — The  applicant,  Maung  Po 
Kyaw  has  applied  for  permission  to  appeal 


in  forma  pauperis.  He  wishes  to  appeal 
against  the  decree  of  the  District  Court , 
Tharrawaddy,  and  the  judgment  on  which 
that  decree  is  based  is  dated  llth  October 
§ 1928.  The  period  allowed  for  filing  his 
application  is  30  days  after  that  date,  or 
allowing  eight  days,  the  time  he  took  to 
obtain  a  Qopy  of  the  judgment  and  decree, 
38  days  The  application  was  not  filed 
until  4th  December,  16  days  after  it  was 
barred  by  limitation.  I  have  been  asked 
to  excuse  the  delay  for  reasons  given  in 
an  affidavit  of  the  pleader  of  the  peti- 
tioner. The  pleader  states  that  about 
three  days  after  the  judgment  he  applied 
for  a  copy  of  tho  judgment  and  decree  but 
was  told  by  the  clerk  of  the  Court  that 
the  application  could  not  be  accepted  as 
the  decree  had  not  been  drawn  up.  He 
made  enquiries  from  time  to  time  as  to 
whether  the  decree  was  drawn  up  but 
was  told  that  it  was  not.  The  decree  was 
actually  signed  on  7th  November  and  the 
application  for  the  oopy  was  made  on  tho 
8th.  The  affidavit  goes  on  to  state  that 
the  pleader  advised  his  client  that  for 
purposes  of  limitation  time  would  be 
computed  from  the  date  of  the  decree. 

It  was  held  by  a  Full  Bench  of  the 
Chief  Court  of  Lower  Burma  in  1905  in 
the  oase  of  Maung  Kin  v.  Maung  Sa  (l), 
that  the  date  of  a  decree  for  the  purposes 
of  the  Limitation  Act  is  the  date  of  the 
judgment,  and  that  time  can  only  be 
allowed  as  time  requisite  for  obtaining 
copies  if  the  applicant  or  appellant  has 
actually  made  an  application  for  a  copy. 
Now  in  this  affidavit  the  pleader  says 
that  he  applied  for  tho  copy,  but  it  would 
appear  from  his  affidavit  that  he  accepted 
the  statement  of  the  olerk  of  the  Court 
that  such  an  application  would  not  be 
accepted  until  the  decree  was  signed.  It 
does  not  seem  to  me  that  this  was  an 
effective  application  for  the  copy  and  the 
time  requisite  for  obtaining  the  oopy 
cannot  begin  to  run  until  8th  November 
with  the  result  that  the  application  is 
actually  barred  by  16  days  ;  nor  am  I 
satisfied  that  sufficient  reason  has  been 
made  out  for  accepting  this  application 
under  S,  5,  Lirn.  Act 

It  was  held  in  the  oase  of  Ma  Mai  Gale 
v.  Tun  Win  (2),  that  a  bona  fide  mistake 
on  the  part  of  a  pleader  may  be  sufficient 

(1)  [1905]  3  L.  B.  R.   62=11   Bur.   L.  R,  220 
(P.B.), 

(2)  [1916]    B  L.  B.  R.   566=>37   I.  0.  815^10 
Bur.  L,  T.  221. 
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39,uge  for  admitting  an  appeal  after  time, 
but  that  no  mistake  is  bona  fide  unless 
made  in  spite  of  due  care  and  attention. 
I  cannot  find  anything  here  to  justify  the 
view  that  the  pleader's  advioe  to  his 
client  that  limitation  would  be  computed 
from  the  date  of  the  decree  was  made 
with  due  care  and  attention.  There  is 
no  explanation  offered  as  to  why  the 
pleader  was  not  aware  of  the  law  as  laid 
down  in  ilaung  Kin's  case  (1),  which  has 
ever  since  been  followed  by  the  Courts  in 
this  Province.  Copies  were  actually  ob- 
tained on  15th  November  and  there  is  no 
explanation,  besides  this  incorrect  legal 
advice,  as  to  why  there  was  a  further 
delay  of  19  days  after  filing  the  applica- 
tion In  the  application  the  applicant 
does  mention  his  illness  but  it  is  only  a 
vague  mention  and  there  is  no  affidavit 
in  support  of  this  allegation.  I  am  not 
satisfied  that  the  applicant  had  made  out 
a  case  under  the  provisions  of  S  5,  Lim. 
Act,  and  I  must  therefore  hold  that  the 
present  application  is  barred  by  limita- 
tion. It  is  accordingly  rejected, 

R  K.  Application  rejected. 
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RUTLEDGK,  C.  J.  AND  BROWN,  J. 
K.V  Galliara — Appellant. 

v. 
U.  Thet— Respondent. 

First  Appeal  No.  204  of  1928,  Decided 
on  30th  January  L929,  from  judgment  of 
High  Court,  Rangoon,  original  side, 
under  Cl.  13  of  Letters  Patent. 

(a)  Transfer  of  Property  Act,  S.  41— Mort- 
gagee not  giving  proper  description  of  pro- 
perties situate  in  Rangoon  in  accordance 
with  provisions  of  SB.  21  and  22 — Properties 
not  properly  indexed  in  Registratiqn  office 
— Subsequent  purchaser  making  ordinary 
search  but  not  discovering  mortgage — As 
failure  to  make  proper  entry  in  index  was 
rue  to  negligence  of  mortgagee,  subsequent 
purohaser  would  be  preferred  to  him — Regis- 
tration Act,  Ss.  21  and  22, 

In  a  mortgage-dead  presented  for  registra- 
tion several  different  proporties  situate  io 
Rangoon  Town  were  given  only  one  small 
description  and  the  requirements  of  Sa.  21  and 
32  were  nob  complied  with.  The  result  was 
that  the  properties  in  question  were  not  pro- 
perly indexed;  and  aa  the  index  waa  not  pro- 
perly written  up,  the  subsequent  purchaser 
while  making  search  in  the  ordinary  way 
oould  not  discover  the  mortgage. 

Held:  that  aa  the  failure  to  make  a  proper 
index  in  the  registration  office  waa  primarily 


due  to  the  negligence  in  giving  proper  descrip- 
tion of  the  properties  on  the  part  of  the  mort- 
gagee, the  subsequent  purchaser  would  be 
preferred  to  him.  [P  119  0  2,  P  130  0  1] 

(b)  Registration  Act,  S,  22  (3)— Descrip- 
tion of  property  given  in  mortgage-deed 
not  in  compliance  with  terms  of  Ss.  21 
and  22  but  from  careful  itudy  of  document 
property  could  be  indentified — Document  is 
not  disentitled  for  registration. 

Where  the  description  given  of  the  mort- 
gaged properties  in  the  mortgage-deed  is  inade- 
quately meigre  and  not  in  compliance  with 
the  terms  of  Ss.  21  and  22,  the  document  can 
nevertheless  be  admitted  for  registration  ii 
the  description  given  is  not  misleading  aqd 
if  from  a  very  careful  study  of  the  document 
it  would  be  possible  to  discover  the  property 
mortgaged  18  Cal.  556  (F.B.),  D\st. 

[P  118  0  1,  P  1190  1] 

S.  S   Patkar— for  Appellant. 

E.  W .  Lambert — for  Respondent 

Judgment.— The  respondent  U  Thet, 
brought  a  suit  on  a  mortgage  document 
against  one  U  Tin  and  joined  the  appel- 
lant as  a  subsequent  transferee  There 
were  various  properties  set  forth  as 
mortgaged  in  the  mortgage-deed,  but  we 
are  concerned  in  this  appeal  with  only 
one  of  these  properties,  the  property 
known  as  Lot  No.  51,  Block  No.  10-1/2  in 
the  Town  of  Ringoon. 

The  mortgage  sued  on  is  dated  25th 
June  1924  and  the  appellant  bases  his 
claim  on  a  registered  sale-deed,  dated  9th 
February  1925.  He  claims  that  his  title 
should  be  preferred  to  the  title  of  the 
respondent,  under  the  mortgage-deed,  on 
the  ground  of  gross  negligence  on  the  part 
of  the  respondent,  whereby  ho  was  bona 
fide  led  to  believe  that  the  land  was  free 
from  incumbrances,  when  he  made  his- 
purchase  The  learned  trial  Judge  IIAS 
decided  that  the  appellant  has  not  esta- 
blished gross  negligence  on  the  part  of 
U  Thet,  and  has  given  a  mortgage-decree 
against  this  property  as  well  as  against 
the  other  properties  mortgaged.  The  ap- 
pellant claims  that  the  decree  so  far  a& 
this  property  is  concerned  is  not  justified* 
He  raises  a  number  of  grounds  in  appeal, 
but  the  main  ground  is  that  the  respon- 
dent U  Theb  was  guilty  of  gross  negli- 
gence and  was  therefore  estopped  from 
denying  the  validity  of  the  appellant's 
title. 

The  body  of  the  mortgage-deed  simply 
sets  forth  the  general  terms  of  the  mort- 
gage and  leaves  the  description  of  the 
properties  mortgaged  entirely  to  the 
schedule.  In  the  schedule  the  proper  ties, 
are  described  serially: 


.118  Rangoon 


K,  V.  GALLUBA  v. 


1929 


Serial  No.  1  is  described  as: 

A  piece  of  paddy  land  being  holding  No. 
J15  of  1922-23,  situate  in  Kyaikasan 
Bautaw  Kwin,  Kambe  Circle,  Insein 
Township,  Inaein  District,  and  measur- 
ing 13  acres 

Serial  No  2. 

A  piece  of  garden  land  being  holding 
No.  316,  1922-23,  measuring  4.28  acres. 
\nd  situate  in  Kyaikasan  Bautaw  Kwin, 
Kambe  Circle,  Insein  Township,  Insein 
District. 

Serial  No.  3. 

Leasehold  land  in  Pazundaung  Circle, 
in  Blocks  9-K/2,  10.  I,  10  1/2  being 
second  class  Lots  NOR.  16,  17,  78  and  51 
of  the  Rangoon  Development  Trust. 

Serial  No  4 

All  buildings,  fixtures,  trees  and  plants 
standing  thereon. 

Ths  first  two  items  consist  of  compa- 
ratively small  properties,  and  are  each 
of  them  described  in  great  detail.  Item 
No.  3,  however,  which  contains  no  less 
than  three  entirely  different  pieces  of  pro- 
perty in  Rangoon  Town,  contains  one 
abort  description  of  all  theae  pieces  of  pro- 
perty. The  first  piece  of  property  men- 
tioned therein  is  situate  in  Block  No. 
K/2,  whereas  the  other  two  pieces  are  in 
Blocks  I,  and  1/2  respectively  and  the  de- 
scription does  not  show  which  lot  num- 
ber refers  to  which  block  numbers 

It  appears  that  registered  documents  in 
Rangoon  are  indexed  in  accordance  with 
she  Block  numbers  of  the  properties,  to 
which  they  relate.  Thus  all  properties 
in  Block  K/2  can  ordinarily  be  traced  in 
the  index  by  referring  to  the  entries  in 
the  Register  under  K/2  and  similarly 
properties  in  Block  I  and  1/2  can  be 
traced  by  referring  to  entries  under  I, 
ind  1/2.  But  when  the  document  in  suit 
was  registered  no  entry  whatever  was 
made  in  this  index  under  Blocks  I,  and 
1/2.  This  omission  was  clearly  due  to 
the  manner  in  which  the  schedule  of  the 
document  was  drawn  up.  A  copy  of  the 
schedule  taken  from  the  copy  of  the  do- 
cument in  the  registration  office  makes 
that  clear.  There  the  property  is  shown 
as  Blocks  9.  K/2.  10- 1  and  10-1/2,  second 
class  Lots  Nos.  16,  17,  78.  and  51  "This 
clearly  does  not  show  any  of  the  proper- 
ties tO(  be  in  Block  I,  or  1/2  and  the 
figure  "l"  having  in  each  case  been  sub- 
stituted for  the  letter  "I"  It  is  stated 
on  behalf  of  the  appellant  that  search 
was  made  in  the  index,  before  the  appel- 


lant purchased  the  property  and  that  the 
index  did  not  disclose  the  present  mort- 
gage. This  fact  is  not  disputed,  nor  is  it 
suggested  that  the  appellant  was  in  any 
way  negligent  in  not  making  a  further 
search 

It  is  admitted,  that  the  method  em- 
ployed in  searching  the  registration  re- 
cords in  the  case  was  the  method  ordi- 
narily employed  by  advocates  and 
pleaders  in  Rangoon.  It  is  true  that 
there  is  another  index  which  could  have 
been  searched,  the  personal  index,  but 
in  view  of  the  similarity  of  Burmese 
names,  that  would  admittedly  have  been 
a  very  laborious  process  and  is  not  the 
procedure  which  is  ordinarily  followed. 
Had  the  index  been  properly  written  up, 
it  is  clear  that  the  appellant  would  have 
discovered  existence  of  this  mortgage  be- 
fore purchasing  the  property. 

The  learned  trial  Judge  has  found  this 
to  be  the  case,  and  he  has  also  found  that 
there  has  been  negligence,  but  he  holds 
the  negligence  to  have  been  on  the  part 
of  the  office  or  clerks  of  the  Registration 
oflioe  and  not  on  the  part  of  U  Tin,  the 
defendant,  or  his  pleader. 

Under  S  21,  Registration  Act,  no  test- 
amentary document  relating  to  immov- 
able property  shall  be  accepted  for  regis- 
tration, unless  it  contains  a  description 
of  such  property  sufficient  to  identify  the 
same  and 


in  towns  ahull  be  described  as  situ- 
ate on  the  North  or  other  aide  of  the  street  or 
road  (which  should  be  specified)  to  which  they 
front  and  by  their  existing  and  former  ocou- 
paucies  and  by  their  rumbers  if  the  houses  in 
such  street  or  road  are  numbered." 

By  rules  issued  by  the  Local  Govern- 
ment under  S  22  of  the  Act,  the  descrip- 
tion of  lands  in  towns  must  include  the 
block,  division  and  the  holding  number 
of  the  block. 

So  far  as  the  description  of  the  house 
is  concerned  in  tho  present  case,  it  is 
clear  that  the  requirements  of  S.  21, 
Registration  Act,  have  not  been  complied 
with.  The  numbers  of  the  blocks  were 
all  classed  together  in  one  short  descrip- 
tion and  all  the  buildings  were  given  one 
comprehensive  description  as  "buildings, 
fixtures,  trees,  and  plants,  standing  there- 
on." It  seems  clear  therefore  that  the 
requirements  of  the  Registration  Act  were 
not  properly  complied  with.  This  is  not 
in  itself  sufficient  to  disentitle  the  docu- 
ment to  be  registered,  as  S.  22  provides 
that  if  the  document  is  sufficient  to  iden- 
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bify  the  property  the  failure  to  comply 
with  bhe  provisions  of  Ss.  21  &  22  will 
not  disentitle  the  document  to  be  regis- 
tered. Although  the  description  given  in 
the  Schedule  to  the  document  is  exceed- 
ingly meagre,  from  a  very  careful  study 
of  the  document  it  would  have  been  pos- 
sible to  discover  that  the  property  now 
in  suit  was  mortgaged, 

It  has  been  urged  on  behalf  of  the  ap- 
pellant t|)at  on  account  of  the  faulty  des- 
cription we  should  hold  that  there  has 
not  really  been  any  registration  at  all 
•with  regard  to  this  property  and  that 
the  mortgage  as  regards  this  property  is 
therefore  invalid,  and  we  have  been  re- 
ferred to  the  case  of  Baij  Nath  Tewari 
v.  Sheo  Sahoy  Dhagu  (l)  In  that  case  it 
-was  held  that  the  registration  of  the 
•document  was  invalid,  but  the  facts  of 
that  case  are  not  similar  to  the  facts 
•of  the  present  case.  It  was  not  there 
merely  a  question  of  misdeacription. 
The  description  given  in  the  document 
in  that  case  was  directly  misleading. 
We  are  not  satisfied  that  the  misdescrip- 
riion  in  the  present  case  was  so  complete 
.0.3  to  disentitle  the  document  to  be  re- 
gistered. It  does  not  seem  to  us,  how- 
ever, that  this  certainly  concludes  the 
matter.  There  can  be  no  doubt  that  the 
description  of  the  property  given  in  the 
document  is  not  such  a  description  as  it 
is  reasonable  to  expect  in  such  docu- 
ments, and  it  is  also  clear  that  the  failure 
to  give  a  more  satisfactory  description  is 
responsible  for  the  failure  to  enter  the 
mortgage  of  this  particular  piece  of  land 
in  the  index  under  Block  1-2  The  des- 
cription in  schedule  shows  Four  Second 
Class  Lots  Noa.  16,  17,  78,  &  51,  as  being 
situate  in  Blocks  9-K/2  10-1/2  &  10-1/2 
The  learned  trial  Judge  points  out  that 
the  mistake  was  due  in  pirt  to  the  fact 
-that  the  letter  "I"  is  used  for  denoting 
blocks  in  R m goon,  and  thit  the  letter 
"I"  is  exceedingly  liable  to  be  mistaken 
for  the  figure  '!"  as  has  actually  hap- 
pened in  this  case.  But  it  is  clear  that 
the  use  of  the  letter  "I"  would  have  led 
to  no  mistake  whatever,  had  the  proper 
description  been  given  in  the  schedule 
and  had  the  word  "Block"  been  used  in 
front  of  "10-1/2",  and  of  "10-1/2".  The 
manner  in  which  the  schedule  is  drawn 
up  suggests  strongly  that  all  the  items 
of  property  shown  in  Serial  No  3  com- 

iprisel  one  piece  of  property, and  no  sat- 

'(I)  [1891]  18  Oal.  55G~(F.B.). 


isfactory  explanation  has  been  given  as 
to  why  each  of  these  pieces  of  property 
was  not  separately  and  fully  described 
as  was  done  in  the  case  of  Serial  Nos.  1 
&  2.  It  appears  that  at  the  time  the 
mortgage  document  was  executed,  the 
mortgagor  was  in  custody  on  a  charge  of 
murder,  and  it  is  suggested  that  that  was 
why  the  document  was  drawn  up  in  such 
an  unsatisfactory  fashion.  The  pleader 
who  acted  for  the  mortgagor,  has  given 
evidence,  and  admits  that  no  title-deed 
was  given  to  him,  no  explanation  is 
offered  as  to  why  the  title-deeds  were  not 
produced.  We  can  see  no  reason  why, 
even  though  the  mortgagor  was  in  cus- 
tody it  should  have  been  impossible  to 
draw  up  a  description  of  the  property 
in  proper  detail  In  fact  it  is  alleged  on 
behalf  of  the  respondent  that  all  the  in- 
formation required  as  to  the  property  is 
actually  in  the  document  itself ,  and  the 
fact  that  the  mortgagor  himself  was 
in  custody  cannot  explain  away  the 
negligence  of  the  lawyer  in  not  using  the 
information  at  this  command  in  such  a 
way,  as  to  make  the  matter  intelligible 
to  the  ordinary  reader  of  the  document. 
The  clerks  in  the  registration  office  are 
not  trained  lawyers,  and  it  is  no  part  of 
their  duty  to  study  documents  presented 
to  them  carefully  for  the  purpose  of  con- 
sidering what  their  legal  meaning  may 
be.  It  seems  to  us,  that  with  a  descrip- 
tion such  as  is  given  in  the  schedule  in 
the  present  case,  mistakes  such  as  have 
occured  in  the  registration  office,  were 
only  to  be  expected  and  in  our  opinion 
the  failure  to  make  a  proper  entry  in  the 
registration  index  was  primarily  due  to 
the  grossly  careless  way  in  which  the 
deed  was  drawn  up,  and  the  property 
described. 

It  must  be  borne  in  mind  that  at  the 
time  this  document  was  drawn  up,  the 
Mortgagor  produced  no  title-deeds  what- 
soever. At  the  time  of  their  mortgage 
the  deeds  in  question  were  with  a  previ- 
ous mortgagee  and  it  has  been  contended 
on  behalf  of  the  respondent  that,  how- 
ever 'careless  the  plaintiff  may  have  been 
in  not  requiring  the  production  of  title- 
deeds  before  accepting  the  mortgage,  the 
title-deeds  could  not  have  been  procured, 
oven  if  they  had  been  enquired  after. 
That  may  be  so,  but  in  the  absence  of  the 
taking  of  the  ordinary  precaution  of  see- 
ing the  possession  of  title-deeds  when  tak- 
ing a  mortgage  of  property  it  was  obvi- 
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ously  all  the  more  inoumbent  on  tha 
mortgagee  to  see  that  the  registered 
mortgage  deed  was  properly  drawn  up  in 
such  a  way  that  a  third  person  making  a 
search  in  the  registration  office  for  any 
transactions  with  regard  to  the  property 
could  not  be  misled.  In  the  circumst- 
ances of  the  case,  we  are  of  opinion  that 
jthe  manner  of  drawing  up  the  registered 
ideed  amounted  to  a  gross  negligence  and 
jthat  by  this  negligence  on  the  part  of  the 
[mortgagee,  the  mortgagor  was  enabled 
'to  hold  himself  out  to  the  appellant  as 
|the  ostensible  owner  of  the  property 
mortgaged. 

It  has  not  been  suggested  that  the 
purchase  by  the  appellant  was  not  in 
good  faith  ;  nor  is  it  suggested  that  the 
appellant  did  not  take  reasonable  care 
before  making  the  purchase  to  satisfy 
as  to  the  vendor's  title.  We  are, 


jtherefore,  of  opinion  that  the  principles 
laid  down  in  S.  41,  T.  P.  Act,  apply  to  this 
'case,  and  the  transfer  of  the  property  to 
jthe  appellant  was  a  valid  transfer  and 
{was  not  affected  by  the  mortgage  in 
{favour  of  the  respondent. 

It  is  claimed  on  behalf  of  the  appellant 
that  in  actual  fact  the  money  with  which 
he  bought  the  property  was  utilized  for 
the  purpose  of  redeeming  a  previous  mort- 
gage, and  it  is  claimed  that  he  would,  in 
any  case,  be  entitled  to  keep  this  mort- 
gage alive  for  his  protection.  The  chief 
difficulty  in  the  way  of  this  contention 
is  that  these  facts  were  never  pleaded  in 
the  trial  Court,  In  view,  however,  of 
the  conclusion  we  have  come  to  on  the 
main  ground  of  appeal,  it  is  not  neces- 
sary to  consider  this  point  any  further. 
We  allow  this  appeal  and  alter  the  decree 
of  the  trial  Judge,  by  omitting  Lot  No.  61, 
in  Block  10-1/2  from  the  properties  in- 
cluded in  the  mortgage  decree,  the  res- 
pondent will  pay  the  costs  of  the  appel- 
lant in  both  Courts. 

S.N./R.K.  Decree  altered. 
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CARE,  J. 

Emperor 
v. 

Aung  Shan  and  others — Accused — Op- 
ponents. 

Criminal  Kevn.  Nos.  1031-A,  1033-A 
and  1037-A  of  1928,  Decided  on  15th  No- 
vember 1928,  against  decision  of  Town- 
ship Magistrate,  Salin, 

Burma  Excite  Act  (5  of  1917),  Ss.  30  and 
5— Scope. 

To  prove  an  offonoe  under  the  Aot  it  is  ne- 
cessary to  show  that  the  place  of  possession  or 
sale  of  tari  is  within  five  miloa  of  a  licensed 
tari  shop.  [P  102  C  2] 

Judgment. — Two  of  these  cases  were» 
tried  by  the  Township  Magistrate,  Salin „ 
and  in  them  the  accused  were  convicted 
of  illicit  possession  of  tari.  The  third 
case  was  tried  by  the  Additional  Magis- 
trate of  Pwinbyu,  and  in  it  the  accused 
was  convicted  of  illicit  sale  of  tari.  Thia 
case  was  carelessly  tried  and  the  evidence 
was  inadequate. 

In  all  three  oases  there  is  the  serious- 
defect  that  no  offence  has  been  either 
proved  or  admitted.  By  para.  1  (4)  of 
Financial  Department  Notification  No. 72, 
dated  18th  September  1917  (1),  tari  is 
exempted  from  all  provisions  of  the  Ex- 
cise Act  throughout  Upper  Burma,  except 
in  places  within  five  miles  of  a  licensed 
tari  shop.  It  follows  that  except  within 
such  limits  neither  the  possession  nor  the 
sale  of  tari  is  an  offence.  To  prove  an 
offence  it  is  necessary  to  show  that  the 
place  of  possession  or  sale  is  within  five 
miles  of  a  licensed  tari  shop.  No  at- 
tempt was  made  to  prove  this  in  any  of 
the  three  cases,  nor  was  it  in  any  of  them 
stated  in  the  particulars  uf  the  offence  tc 
which  the  accused  was  required  to  plead 
All  the  convictions  are  therefore  bad. 

I  set  aside  the  convictions  and  sen- 
tences in  all  three  cases  and  direct  thai 
each  of  the  accused  persons  be  acquittec 
and  that  the  fine  paid  by  him  be  refundec 
to  him. 


B.K. 
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MAUNG  BA,  J. 

Skive  Kyo  and  others— Appellants. 


Emperor— Opposite  Party. 

Criminal  Appeals  Nos.  1432,  1439  and 
1450  of  1928,  Decided  on  3rd  December 
1928  against  order  of  lab  Addl  Magis- 
trate, Rangoon 

Opium  Act,  S.  9  (c)-Knowledge  and  con- 
trol of  opium  must  be  conclusively  proved. 

The  term  "  possession  "  implies  knowledge 
on  tho  part  of  the  alleged  possessor,  and  bo- 
fora  tho  accused  person  is  required  to  account 
for  opium  there  muat  bo  proof  thab  such  opium 
has  boen  in  his  possession  or  under  his  con- 
trol :  (1872-92)  L.  J3,  R.  573,  Foil.  [P  121  0  2] 

Judgment. — Five  persona  were  con- 
victed of  illegal  possession  of  opium  under 
S  9  (c),  Opium  Act  and  sentenced  to  vari- 
ous terms  of  imprisonment.  In  the  case 
of  two  of  them,  a  sentence  of  fine  was 
added 

The  facts,  aa  held  proved  by  the  pro- 
secution,  were  briefly  as  follows  :  U  Ko 
Ko,  Court  Prosecuting  Officer  of  the  First 
Additional  Magistrate's  Court,  Rangoon, 
acting  on  information,  went  and  waited 
in  front  of  Kamayut  Police-Station  with 
two  witnesses,  Maung  Kya  Nyun  and 
Mating  Po  Hmyin,  at  about  10  a.  m.  on 
30th  September  1929.  A  Dodge  Car,  No. 
RA8423,  was  then  seen  coming  from 
Rangoon,  and  he  stopped  the  car  and 
made  a  search.  He  found  a  ball  of  opium 
in  each  pocket  of  the  waterproof  coat, 
which  was  folded  The  waterproof  coat 
wag  in  the  pit  in  front  of  the  rear  seat. 
The  appellant,  BA  Kyin,  was  driving  the 
car,  and  the  appellant,  Maung  Han,  sat 
next  to  him.  The  appellant,  Swee  Kyo, 
the  appellant,  Chan  Mya,  and  one  Lwang, 
were  seated  on  the  rear  seat  The  two 
balls  of  opium  weighed  58  ticals,  and  Ko 
Ko  states  thab  the  opium  balls  were  effec- 
tively concealed  in  tho  pockets  of  the 
waterproof.  The  raincoat  fitted  Lwang, 
and  Lwang  admitted  that  it  belonged  to 
him,  but  he  pleaded  that  he  did  not  know 
to  whom  the  exhibit  opium  belonged. 
All  the  four  appellants  also  denied  know- 
ledge of  the  opium.  • 

The  driver,  Maung  Ba  Kyin,  stated 
that,  as  the  two  Chinamen  told  his  friend, 
Maung  Han,  that  they  wanted  to  go  to 
Hcaawbi,  he  was  taking  them  there 
Chan  Mya,  the  Burman,  who  WAS  one  of 
the  three  seated  on  the  back  seat,  said 
1929  H/16 
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that  he  was  in  the  car  because  his  friend, 
Ba  Kyin,  invited  him  in.  Swee  Kyo, 
who  is  55,  said  that,  while  he  was  at  a 
teashop,  Lwang  cime  in  a  car  and  invited 
him  for  a  drive,  so  he  gob  in  and  did  nob 
know  anything  about  the  opium.  Lwang, 
Who  is  22  and  who  has  not  appealed,  as 
already  pointed  out,  denied  knowledge  of 
the  opium,  though  he  admitted  to  be  the 
owner  of  the  waterproof  Tho  car  was 
not  a,  taxi,  and  the  record  does  not  dis- 
close who  tho  owner  was  Among  the 
appellants,  only  Swee  Kyo  examined  two 
witnesses  to  support  his  defence.  The 
learned  Magistrate  rejected  their  evidence 
and  convicted  all  the  five  persons,  holding 
that  the  three  Burmans  were  helping  the 
two  Chinamen  in  removing  the  opium  out 
of  Rangoon. 

The  law  laid  down  by  Mr  Fulton  in 
Queen-Empress  v  Chit  Aung  (1),  is  still 
good  law.  The  term  "  possession  "  im- 
plies knowledge  on  the  part  of  the  alleged 
possessor,  and  before  an  accused  person  is 
required  to  account  for  opium  there  musl 
be  proof  that  such  opium  has  been  in  his 
possession  or  under  his  control.  Mr 
Fulton  quoted  the  following  remarks  ol 
Cave,  J.,  in  Beg  v.  Ashwell  (2).  His 
Lordship  said  : 

11  If  these  cases  aro  rightly  dccidod,  aa  I  be 
Heve  thorn  to  ba,  they  establish  the  principle 
that  a  man  has  not  tha  poaaeaaion  of  that  of 
the  exiatonoo  of  which  he  is  unaware.  A  man 
cannot,  without  his  consent,  be  made  to  incur 
the  responsibilities  towards  the  real  owner 
which  ariae  from  bhe  simple  poaaeaaion  of  a 
chattel  without  further  title,  and  if  a  chattel 
has,  without  his  knowledge,  boen  placed  in  his 
custody,  hia  rights  and, liabilities  aa  a  poa- 
sessor  of  that  chattel  do  not  arise  until  ho  ia 
aware  of  tho  existence  of  tho  chattel  and  hag 
assented  to  the  posaossion  of  it.  " 

The  question  is  whether  the  four  occu- 
pants of  the  car,  besides  Lwang  in  whose 
waterproof  the  opium  balls  were  con- 
cealed, could  be  said  to  have  knowledge 
of  the  existence  of  the  opium.  Has  there 
been  any  proof  that  such  opium  was  in 
their  possession  or  under  their  control  ? 
It  mighb  be  that  Lwang  was  the  owner 
of  the  opium,  and  thab  the  others  were 
simply  helping  him  in  taking  it  out  of 
Rangoon,  or  it  might  be  thab  Lwang  con- 
coaled  the  existence  of  bhe  opium  from 
the  knowledge  of  the  other  occupants  and 
simply  took  them  with  him  to  avert 
suspicion. 

ITT 
(2) 


[1872-92]  L.  B.  R.  573. 
[I860]  1C  Q.B.D.  190=55  L.J.M.C. 
J.P.    181=16   Cox.C.O.  1=34  VV.R.  29t 
53  L.T.  773. 


=50 


122  Rangoon 


EMPEROR  v.  U  THIN  OHN  (Carr,  J.) 


1029 


[n  fclio  absence  of  circumstances  from 
which  it  could  be  conclusively  inferred 
that  the  four  appollaats  had  knowledge 
of  the  preseaca  oF  the  opium,  and  that 
such  opium  was  under  their  control,  it 
would  not  be  safe  to  punish  them  on  mere 
suspicion. 

I  am  constrained  to  hold  that  the  case 
against  these  four  appellants  is  not  free 
from  reasonable  doubt  They  are  accord- 
ingly acquitted  Bill  bonds  are  cancelled. 

R  K.  Accused  acquitted. 
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GARB,  J. 

Emperor 
v. 

U  Tkin  Ohn  and  others  —  Accused  — 
Respondents. 

Criminal  Appeals  No.  1064  to  1096  of 
1928,  Decided  on  21st  December  1928, 
against  order  of  6th  Addl  Magistrate, 
Rangoon. 

Rangoon  City  Municipal  Act  (1922),  S.  214 
— To  offence  under  S,  125  though  continuing 
one  if  committed  for  more  than  iix  months, 
S.  214  applies. 

Although  bho  offonoa  of  keeping  opon  a  pn- 
?ata  markat  without  a  liconse,  la  a  continuing 
ode ii OG,  which  is  freshly  commit; tad  ovory  day, 
Bfcill  if  tho  offender**  are  committing  the  same 
for  more  than  six  months  to  tho  knowledge  of 
the  Municipality,  S.  214  (2)  is  a  valid  defence. 

[P  122  C  2] 

N.  M.  Cowasjee— lor  the  Grown. 

Judgment  — Those  are  appeals  by  tho 
Local  Government  against  bho  acquittal 
of  tho  respondents  by  the  Sixth  Addi- 
tional Magistrate  of  Rangoon. 

The  facts  in  nil  the  oases  are  the  same, 
and  the  point  for  decision  is  tho  same. 

The  Corporation  of  Rangoon  some  time 
in  1926  sold  certain  premises  to  the 
Commissioners  for  the  Port  of  Rangoon. 
It  appears  that  the  Fort  Commissioners 
let  stalls  in  those  premises  to  the  various 
accused  and  collected  rent  from  them. 

In  June  1927,  the  Commissioner  of  the 
Rangoon  Corporation  took  exception  to 
this  and  entered  into  correcpondence 
with  the  Chairman  of  the  Port  Commis- 
sioners. The  final  result  of  tho  negotia- 
tions was  that  the  Port  Commissioners 
agreed  to  remove  the  tenants  from  their 
stalls  by  the  end  of  December  1927,  and 
the  Commissioner  of  the  Corporation  ag- 
reed to  take  no  action  until  then. 

It  appears  that  the  Port  Commissioners 


gave  notioe  to  the  respondents  to  leave 
their  stalls  by  31st  December.  The  res- 
pondents did  not  comply  with  that  notice 
and  have  continued  occupying  their  stalls 
and  selling  at  them.  Thereupon  the 
Rangoon  Corporation  instituted  these 
prosecutions  under  S  125,  City  of  Ran 
goon  Municipal  Act  1922,  for  keeping 
open  a  private  market  without  a  license 
All  the  respondents  were  finally  acquitted 
by  tho  Magistrate  on  the  ground  that  the 
prosecution  was  barred  under  3.  214  (1) 
(b)  of  the  same  Act  because  the  complaint 
had  not  been  filed  within  three  months  of 
the  date  on  which  the  commission  of  the 
offence  was  first  brought  to  the  notice  of 
the  Corporation.  It  is  contended  in 
these  appeals  that  that  decision  is 
wrong 

In  my  opinion  the  decision  is  quitel 
correct  The  argument  put  forward  by| 
Mr.  Cowasjeo  for  the  Corporation  is  that 
the  offence  in  question  is  one  which  is 
freshly  committed  every  day  ;  that  he 
has  not  sought  to  prosecute  the  respon- 
dents for  anything  done  prior  to  January 
1928  ;  and  that,  as  these  prosecutions 
were  instituted  in  that  month,  the  bar 
provided  by  3  214  does  not  apply. 

I  am  unable  to  accept  this  contention. 
It  is  admitted  by  Mr.  Cowasjee  that  li- 
censes for  private  markets  are  issued,  and 
that  in  the  normal  course  such  licenses 
are  issued,  for  tho  Municipal  year  from 
1st  April  to  31st  March  in  the  following 
year.  He  says  also  that  licenses  issued 
at  any  intermediate  date  would  have 
effect  only  up  to  31st  March. 

It  seems  to  me,  therefore,  quite  clear 
that  the  offence  complained  of  in  this 
caso  is  one  which  comes  within  the  scope 
of  3  211  (2)  of  the  Act,  which  provides 
that  : 

"failure  to  take  out  a  license  under  this  Act 
shall  be  deemed,  for  tho  purpose  of  sub  3.  (1), 
to  bo  a  continuing  offence  until  the  expiration 
oE  the  period  for  which  tho  license  ought  to 
have  been  taken  out." 

The  respondents  were  committing  the 
offence  in  June  1927  They  continued  to 
do  so  right  up  to  the  time  when  these 
prosecutions  were  instituted,  and,  since 
tho  Commissioner  of  tho  Corporation  ad- 
mittedly knew  that*  they  were  commit- 
ting the  offence  in  June  1927,  8.  2U  (1) 
(b)  clearly  applies  and  prevents  the  Court 
from  taking  cognizance  of  the  offence. 

Mr.  Cowasjee  argues  that  the  offenoe 
complained  of  is  a  continuing  offence, 
which  is  freshly  committed  every  day.  I 
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Judgment. — This  appeal  has  arisen 
out  of  Civil  Regular  Suit  No,  136  of 
1927  of  the  Township  Court  of  Yedashe, 
which  was  a  suit  for  partition  and  pos- 
session of  a  quarter  share  in  a  piece  of 
paddy  land  known  as  holdings  Nos.  5  and 
6  of  1926-27  of  Kyetthay-Ahtay  Kwin, 
Thagya  Circle,  Yedashe  Township. 

The  plaintiff-respondents  based  their 
claim  on  a  purchase  of  that  share  from 
Mahomed  Moosa  who  has  purchased  the 
right,  title  and  interest  of  Maung  Tun 
Aung,  (the  brother  of  the  defendant-ap- 
pellant, and  one  of  the  four  children  of 
Ma  Kha,  deceased)  in  the  land  in  the 
Court  sale  held  in  Civil  Execution  No. 
12  of  1924  of  the  Township  Court  of 
Yeclashi.  This  execution  case  was  pro- 
ceeding in  which  one  U  Min  Din,  who 
had  obtained  a  decree  against  Maung  Tun 
Aung  in  Civil  Regular  No  272  of  1917 
of  tho  Township  Court  of  Pyinmana,  had 
the  decree  executed  and  the  right,  title 
and  interest  of  Maung  Tun  Aung  in  tho 
land  attached  and  sold. 

It  is  common  ground  that  the  land  was 
originally  the  property  of  Ma  Kha  during 
her  lifetime,  and  that  Ma  Kha  died  leav- 
ing four  children,  two  of  whom  are  ap- 
pellant Maung  Tun  Hlaing  and  the  above 
named  Maung  Tun  Aung.  But'the  appel- 
lant's case  was  th.it  he  had  obtained  and 
received  possession  of  the  whole  land 
from  Ma  Kha  before  her  death  by  virtue 
of  an  oral  sale  by  her  in  consideration  of 
a  sum  of  money  paid  by  him  to  her.  Be- 
fore the  Civil  Execution  No.  12  of  1924, 
he  had  taken  out  execution  of  the  same 
decree  in  Civil  Execution  Oftse  No.  224  of 
1923  of  tho  Township  Court  of  Yedashe, 
in  which  the  same  land  was  attached, 
which  led  to  tho  filing  of  an  application 
for  removal  of  attachment  by  the  appel- 
lant on  2nd  January  192  L  This  case, 
however,  ended  in  a  dismissal  for  default 
of  the  decree-holder's  appearance  on  the 
day  for  the  return  of  the  warrant  of  at- 
tachment, namely  7th  January  1924 
and  in  a  withdrawal  of  tho  attachment. 
In  view  of  tho  withdrawal  of  the  attach- 
ment the  appellant's  application  for  re- 
moval of  attachment,  being  Civil  Misc. 
No.  2  of  1924  was  ordered  to  be  closed  afc 
the  same  time.  Two  days  thereafter  the 
decree-holder  filed  his  application  in 
Civil  Execution  No.  12  of  1924,  it  should 
be  noted  that  no  notice  was  issued  to  the 
attaching  decree-holder  in  Civil  Misc. 
No.  2  of  1924. 


agree  with  him  on  this  point  ;  but  it 
seems  to  mo  that  that  is  not  in  his  favour, 
and  that  the  effect  of  S.  214  (2)  is  to  pre- 
vent of  the  Corporation  from  raising  such 
an  argument  as  this,  and  saying  that 
they  were  not  prosecuting  for  the  offence 
committed  in  June  but  for  an  entirely 
fresh  offence  committed  in  January.  If 
that  is  not  the  effect  and  the  intention  of 
sub-S.  (2),  8.  214,  I  am  unable  to  find  any 
meaning  in  it  whatever. 

I  find,  therefore,  that  the  judgment  of 
the  Magistrate  is  correct!  and  I  dismiss 
these  appeals. 

H.K.  Appeals  dismissed 
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MYA  Bu,  J. 

Haiing  Tun  Hlaing — Appellant, 
v. 

U  Tha  Kha  and  another — Respondents. 

Special  Second  Appeal  No.  536  of  1928, 
Decided  on  21st  March  1929,  against  de- 
cree of  Township  Court,  Yedashe,  in 
Civil  Kegular  Suit  No.  136  of  1927. 

*  Civil  P.  C.,  O.  21,  Rr.  60  and  63— 
Order  ko  be  in  favour  of  claim  under  R.  60 
must  be  remit  of  investigation  unless  inves- 
tigation unnecessary — Claim  preferred  under 
R.  58  but  notice  not  issued  to  attaching  de- 
cree-holder— Decree-holder  not  appearing — 
Execution  proceedings  as  also  claim  appli- 
cation closed — Neither  order  closing  execu- 
tion proceedings,  nor  that  closing  claim  ap- 
plication, nor  also  their  combined  effect,  is 
order  under  R.  60  or  order  against  decree- 
holder  within  R.  63. 

An  order  under  R,  60  in  favour  of  a  claim 
musb  be  the  result  of  an  investigation  arising 
on  a  claim  being  preferred  under  R.  58  except 
in  cases  where  the  investigation  is  unneces- 
sary. [P  124  G  2] 

In  an  execution  proceeding,  a  olaim  wag 
preferred  under  R.  58  bub  no  notice  of  the 
claim  application  was  given  to  the  attaching 
decree-holder.  On  the  day  of  hearing  the 
execution  proceeding  it  so  If  was  closed  owing 
to  the  decree-holder's  default  of  appearance 
and  at  the  same  time  the  claimant's  applica- 
tion for  removal  of  attachment  was  ordeiod  to 
be  closed. 

Held:  that  as  no  notice  of  the  claimant's 
application  was  given  to  tho  decree-holder, 
neither  the  order  closing  tho  execution  pro- 
ceedings, nor  the  order  closing  the  claimant's 
application,  nor  oveu  the  combined  effect  of 
them  both  read  together  can  be  an  order  under 
R.  60  or  an  order  against  tho  decree-holder 
within  the  meaning  of  R.  69:  A.  I.  R.  1924 
Rang.  42  ;  41  Mad.  985  (F.B.);  45  Oal.  785;  41 
All.  623,  Jhst.;  A.  J.  R.  1928  Mad.  76,  Cons. 

[P  125  G  2] 

P.  B.  Sen— for  Appellant. 

S.  Ganguli—toi  Respondents. 
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It  ia  nob  disputed  that  the  plaiat  land 
was  pub  up  for  sale  ia  Civil  Execution 
No.  12  of  1924,  that  Mahomed  Moosa  be- 
came the  purchaser  of  the  judgment- 
debtor's  right,  title  and  interest,  and  the 
Bale  was  confirmed  on  30th  May  1924, 
and  that  the  plain  tiff -respondents  have 
purchased  the  same  right,  title  and  inte- 
rest from  Mahomed  Moosa. 

On  the  facts,  the  applicant's  defence 
was  mainly  that  the  whole  land  had  be- 
come his  own  property  on  account  of 
Ma  Kha's  ora.1  sile  to  him  with  the  con- 
sent of  all  the  other  heirs  in  considera- 
tion of  his  payment  of  Rs.  BOO  and  his 
having  received  possession  of  the  land  in 
pursuance  of  that  sale 

The  appellant  also  raised  some  legal 
defences  to  the  effect  that  the  plaintiffs, 
or  their  alleged  predecessor-in-title,  were 
not,  and  had  never  become  the  owners  of 
the  plaint  Land  or  any  portion  thereof, 
inasmuch  as  the  alleged  purchase  by 
Mihomed  Moosa  of  Tun  Aung's  alleged 
share  in  Civil  Execution  Cise  No.  12/24 
did  not  pass  any  title  in  the  suit  land, 
the  proceedings  in  the  said  execution  ca.se 
being  void  ab  initio  owing-to  the  dismis- 
sal of  the  previous  execution  proceedings 
and  the  removal  of  abtachmenb  in  that 
proceedings. 

Both  the  Courbs  below  have  come  to 
concurrent  findings  against  the  appellant 
on  his  defence  on  the  facts,  and  I  see  no 
sufficient  reason  to  disagree  with  them. 
This  appaal  his  been  laid  under  8  11, 
Burma  Courts  Act,  merely  because  the 
lower  appellate  Court  modified  the  de- 
cree of  the  trial  Court  The  trial  Court 
passed  a  decree  as  prayed  for  in  the 
plaint,  viz.,  for  partition  and  for  posses- 
sion of  one-fourth  share  of  the  land  in  suit 
in  the  plaintiff's  favour;  but  the  lower 
appellate  Court  refused  to  order  partition 
and  merely  gave  declaration  of  the  plain- 
tiff's title  to  a  certain  portion  of  the 
land. 

The  main  legal  question  raised  on  ap- 
pellant's behalf  lies  in  the  contention 
that  the  orders  passel  in  Civil  Execution 
No  224  of  1923  and  Civil  Misc  No.  2  of 
1924  on  7th  January  1924,  should  ba 
read  together,  and  were  tantamount  to 
an  order  directing  removal  of  attachment, 
under  0.  21,  R.  60,  Civil  P.  C  ,  which 
was  conclusive,  subject  only  to  the  result 
of  a  suit  under  O.  21,  R.  63,  and  conse- 
quently barred  the  fresh  application  for 


attachment  in  Civil  Execution  No.  12/24 
which  was  therefore  illegal  and  void 

A  claim  proceedings  like  the  one  in 
Civil  Miscellaneous  No  2/24  falls  with- 
in the  scope  of  0.  21,  R.  58,  which  enacts 
that  the  Court  shall  proceed  to  investi- 
gate a  claim  unless  it  considers  that  it 
was  designedly  or  unnecessarily  delayed, 
whereupon  such  investigation  the  Court 
is  satisfied  of  circumstances  mentioned 
in  R.  60,  it  shall  make  an  order  releasing 
the  property  wholly  or  to  such  extent  as 
it  thinks  fib  from  attachment.  To  my 
mind,  a  comparison  of  these  rules  shows 
that  an  order  under  R.  60  in  favour  of  a 
claim  must  be  the  result  of  an  investiga- 
tion arising  on  a  claim  being  preferred 
under  R  58,  except  in  oases  where  the 
investigation  is  deemed  unnecessary  as 
for  instance,  where  the  attaching  decree- 
holder  declines  to  oppose  the  claim  or 
consents  to  its  being  granted.  Now  the 
order  passed  in  Civil  Execution  No 
224/23  was  passed  in  consequence  of  the 
decree-holder's  default  of  appearance  to 
prosecute  that  proceedings  and  it  was  ia 
these  terms: 

"  Called,  warrant  returned  duly  executed. 
Neither  the  decree-holder  nor  hia  agent  pre- 
sent. Dismissed  for  default.  Attachment 
withdrawn." 

This  order  would  have  been  passed  all 
the  same,  even  if  there  was  no  applica- 
tion for  removal  of  attachment  It  was 
therefore,  not  an  order  passed  in  conse- 
quence of  or  as  a  result  of  the  appellant's 
application  for  removal  of  attachment, 
because  the  Court  had  not  even  ordered 
the  issue  of  notice  of  the  appel- 
lants' application  to  tho  decree-holder, 
there  is  nothing  to  show  that  the  decree- 
holder  was  even  aware  of  the  appellant's 
application,  and  it  cannot  be  said  that 
the  decree-holder  absented  himself  to 
evade  an  investigation  There  is  thus  no 
ground  for  reading  the  orders  in  tho  two 
C1903  together  as  if  they  are  interdepen- 
dent The  order  for  withdrawal  of  attach- 
ment in  Civil  Execution  No.  224/23  can- 
not ia  these  circumstances  be  regarded  aa 
one  under  0.  21,  R.  60,  while  'the  order 
closing  the  case  in  Civil  Miscellaneous 
No.  2/24  in  veiw  of  the  dismissal  of  the 
execution  proceedings  and  the  withdra- 
wal of  attachment  is  by  no  moans  such 
an  order  or  an  order  against  the  decree- 
holder  within  the  meaning  of  O.  21, 
R  63.  In  my  opinion  the  contention  is 
untenable. 
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The  learned  advocate  for  the  appel- 
lant cites  Maung  Pya  v  Ma  Hla  Kyu 
(1)  in  which  Duckworth  and  Po  Han,  JJ., 
following  the  rulings  in  Venkatrat- 
nam  v.  Ranganayakamma  (2);  Nogendra 
Lai  v.  Fani  Bhusan  (3)  and  Gulab  v. 
Mutsaddi  Lai  (4),  held  that  an  order  on 
a  removal  of  attachment  application  after 
no  investigation  of  the  claim  comes  with- 
in the  category  of  an  order  made  against 
that  party  in  such  a  way  as  to  render 
that  order  conclusive  and  thereby  prohi- 
bit the  institution  of  a  suit  to  establish 
the  same  rights  after  the  period  of  one 
year  allowed  by  Art  11,  Sch  1,  Lim.  Act, 
has  expired,  All  these  cases  are  distin- 
guishable from  the  present  case. 

In  estimating  whether  an  order  made 
on  a  removal  of  attachment  application 
without  investigation  is  of  the  descrip- 
tion mentioned  in  R.  63,  it  is,  in  my  opi- 
nion essential  to  distinguish  an  order 
against  the  applicant  in  a  claim  proceed- 
ings from  an  order  against  an  attaching 
decree-holder,  for,  against  a  claimant  an 
order  may  bo  made  refusing  to  investi- 
gate the  claim  on  the  ground  that  the 
claim  or  objection  was  designedly  or  un- 
necessarily delayed,  and  the  claim  may 
also  be  dismissed  on  account;  of  the 
claimant's  default  of  appearance,  or  on 
account  of  non-prosecution,  while  it  is 
inconceivable  that  an  order  should  be 
made  against  an  attaching  decree-holder 
without  having  him  before  the  Court 
except  where  the  case  is  to  be  dealt  with 
-ex  parfce  against  him  The  order  which 
was  considered  in  Maung  Pya's  cage  (l) 
was  an  order  dismissing  the  application 
for  removal  of  attachment  for  want  of 
prosecution,  on  the  applicant's  proposing 
to  the  Court  that  his  application  should 
be  dismissed  without  costs 

In  the  Full  Bonch  case  of  Venkatarat- 
nam  v  Banganayakamma(%)  it  was  held 
that  an  order  refusing  to  investigate  a 
-claim  to  attached  property  on  the  ground 
that  there  was  delay  in  tiling  it  is  an  order 
passed  agdinst  the  claimant  within  0.  21, 
R.  63,  and  that  an  order  on  a  claim  peti- 
tion merely  stating  that  as  it  was  filed 
late  it  will  be  notified  to  tho  bidders  is 

.  (1)  A.  1.  R.  1924  Rang.  42=1  Rang.  481, 

(2)  [1'JIB]  41   Mad.   985=35  M.  L.  J.   335=8 
M.  L.  \V.  292=?48  1.  C.  270=(1913)  M.W, 
N.  5rJ9  (F.B.). 

(3)  [191B]  45  Oal,  785=44  I,  C.  265=23  C.  W. 

N.  375, 

<4)  [1919]  41  All.  623^50  1.0.  748=«17  A.L.J. 
"74. 


in  effect  an  order  rejecting  the  claim  to 
which  0.  21,  R  63  will  apply.  This 
ruling  was  considered  by  Schwabe,  C.  J., 
in  Abdul  Kader  v.  U.  T  M.  Somasunda- 
ram  Chettyar  (5),  where  a  claim  peti' 
tion  put  in  having  been  dismissed  on  the 
ground  that  the  sale  had  taken  place  and 
that  the  Munsif  had  no  power  to  pass  an 
order  as  it  was  filed  after  one  year  from 
the  date  of  the  order,  it  was  held  that 
0.  21,  R  63  had  no  application.  The 
learned  Chief  Justice  was  inclined  to 
treat  the  decision  in  Venkatratnam's 
case  (2)  as  being  confined  to  the  facts  of 
that  particular  case  and  to  cases  where 
the  claim  was  dismissed  as  too  late  under 
the  proviso  to  R  58. 

In  the  case  of  Nogendra   Lai  v.  Fanis 
Bhusan  (3)  it    was   held   that   the  party 
against  whom    the   order    was  made  on  a 
claim    either    allowing    or    rejecting    the 
claim  preferred  under  O.  21,    R.  58,  Civil 
P.  C  ,  may  irrespective   of    whether   any 
investigation    took    place   or  not  bring  a 
suit  to  establish    his    right  under   0.  21, 
R.  63.      The   order   under    consideration 
was    an  order  dismissing  the  claim  "  for 
default   on    the    ground   of  delay."     The 
case  of  Gulab   v  Mutsaddi  Lai   (4),  was 
one  where  a  petition  made   to  the  attach- 
ment of  property   under   R,  58   was  dig- 
allowed  because  the  objector  did   not  ap- 
pear on  the  date  fixed.      The   case  before 
me  is  quite  distinguishable  from    Maung 
Pya's  (1),  and  tho  cases  which  it  follow- 
ed     In     my    opinion    the  order    closing 
the   case  in    Civil    Misc.  Case   No.  2  of 
1924    cannot    be  deemed    to  be    an  order 
against  the  attaching    decree-holder   and 
I  do  not    think    that    the  order   in  Civil 
Execution  No.  224/23  should    be   read  as 
an  order   made    in    a   proceedings   undei 
R.  58.     Even  if  the  two   orders    are  read 
together  they   cannot   in    my  opinion  be 
deemed  to  be  an  order  made  under   R.  60, 
For  all   these   reasons,   I  overrule  the 
appellant's  learned  advocate's  contention 
There  is  no  ground  for  interference   with 
the    judgment    of    the    lower     appellate 
Court,  except    where   it    refused  to  order 
partition.     The   decree   of  the  lower  ap- 
pellate Court  is,  however,  bad  on  account 
of  this  refusal      I,  therefore,  set  it  aside 
and    restore    the  decree   of  the   Court  of 
the  first  instance,  but  I  consider  that  the 
appellant    should    pay    tho    respondent's 
costs  throughout. 

9JN./R  K.     _         __^e^ree^  modified. 

(5)  A.  1.  H.  1023  Mad,  7G=-45  Mad.  827. 
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MYA  Bu  AND  HEALD,  JJ. 

Daw  Ohn  Bwin — Appellant, 
v. 

U.  Bah  and  another — Respondents. 

First  Appeal  No.  146  of  1929,  Decided 
on  llth  March  1929,  against  decree  of 
Dist.  Judge,  Pyapon. 

Civil  P.  C.,  S.  145— Remedy  against  im- 
movable property  given  as  security  under  a 
registered  bond  can  be  enforced  without  re- 
course to  a  suit. 

la  a  caso  whoro  a  surety  has  offered  certain 
specified  properties  as  security  for  his  obliga- 
tions under  the  bond,  and  whore  because  theso 
properties  are  immovable  properties  it  has 
been  necessary  to  have  tho  bond  registered  to 
make  bho  security  efiectivo,  the  bond  can  bo 
enforced  against  the  properties  without  bring- 
ing a  regular  suit  A.  /.  R.  19-21  All.  105;  41 
Mad.  327,  Foil.  [P  126  C  2,  P  127  C  1J 

Tha  Kin—ioi  Appellant. 

E.  Maung— tor  Respondents. 

Judgment. — In  suit  No.  9  of  1926  of 
the  District  Court  of  PyLipon  the  pre- 
sent respondent  sued  Ma  Seik  Kaung  for 
possession  of  certain  property  including 
a  mill,  on  tho  strength  of  a  registered  con- 
veyance of  the  properties  given  to  thorn  by 
Ma  Seik  Kaung.  In  connexion  with 
that  suit  they  applied  for  tho  appoint- 
ment of  a  receiver  of  tho  properties  and 
it  was  ordered  that  Ma  Seik  Kaung 
should  be  allowed  to  remain  in  posses- 
sion of  the  mill  on  payment  of  a  rent  of 
Bs.  1,000  a  month  and  on  giving  security 
for  Rs.  7,000.  Tho  present  appellant 
accordingly  executed  a  security  bond  for 
Rs.  7,000  Subsequently  further  secu- 
rity of  Rs.  3,000  was  demanded  by  the 
Court  and  appellant  executed  a  registered 
bond  for  Rs.  10,000  in  favour  of  the  Judge 
of  the  Court  giving  certain  immovable 
properties  belonging  to  her  as  security 
for  Ma  Seik  Kaung's  duly  performing 
and  satisfying  any  order  which  might  be 
made  against  her. 

Ma  Soik  Kaung  failed  to  pay  the  rent 
which  she  had  undertaken  to  pay  and 
for  the  payment  of  which  appellant  had 
stood  surety,  and  after  respondents  had 
obtained  a  decree  in  the  suit  they  ap- 
plied to  the  Court  for  the  recovery  of 
the  arrears  of  rent  from  appellant  as 
surety  under  the  provisions  of  S.  145  (c), 
Civil  P.  C 

The  Court  found  that  appellant  was 
liable  on  tho  bond  to  tho  extent  of 
R9  10,000  in  respect  of  the  arrears  of 


payable  by  Ma  Seik  Kaung  and  held  that 
respondents  were  entitled  to  bring  the 
properties  which  she  had  given  as  se- 
curity to  sale  without  filing  a  suit  on 
the  bond. 

Appellant  contends  in  appeal  that  the 
lower  Court  was  wrong  in  holding  that 
the  properties  could  be  sold  without 
a  suit  on  the  bond  and  she  says  that 
there  was  no  personal  liability  under 
the  bond. 

A  reference  to  the  terms  of  the  bond 
shows  that  there  is  no  basis  for  the 
latter  of  these  grounds,  and  the  only 
question  which  arises  in  the  appeal  is 
whether  in  a  case  where  a  surety  has 
offered  certain  specified  properties  as 
security  for  her  obligations  under  the 
bond,  and  where  because  these  properties 
are  immovable  properties  it  has  been  ne- 
cessary to  have  the  bond  registered  to 
make  the  security  effective,  the  bond 
can  be  enforced  against  the  properties 
without  bringing  a  regular  suit. 

In  form  the  bond  in  the  cise  did  not 
effect  a  mortgage  of  the  properties  al- 
though it  was  admittedly  intended  to  do 
so.  It  was  to  the  following  etfect: 

"  I,  Ma  On  Bwin,  am  hereby  bound  to  the 
Jiulgo  of  tho  District  Court  in  the  sum  of 
Rs,  10,000  in  the  following  circumstances. 
It  has  boon  ordered  by  the  Court  that  Ma 
Soik  Kaung  shall  be  allowed  to  continue  to 
work  the  rico  mill  in  suit,  on  giving  security 
and  I  have  consented  to  be  surety  for  Ma 
Seik  Kaung  for  tha  duo  performance  and 
satisfaction  of  any  order  which  may  be  made 
against  her.  Now  the  condition  of  tha  obliga- 
tion of  this  bond  is  that  if  Ma  Seik  Kaung 
shall  duly  perform  and  satisfy  any  order 
which  may  bo  made  against  hor  then  there 
shall  be  no  obligation  under  this  bond,  bud 
in  case  of  any  default  by  Ma  Seik  Kaung  1 
shall  pay  to  tho  Judge  of  tho  District  Court 
Rs.  10,000  or  such  a  urn  as  tha  said  Judge 
shall  ordor  in  or  towards  satisfaction  of  such 
order.'1 

To  that  document  is  annexed  a  list  of 
the  properties  which  Ma  On  Bwin  had 
in  fact  agreed  to  offer  as  security  for  her 
obligation  under  the  bond,  but  there  is 
no  statement  in  the  bond  itself  that  those 
properties  were  offered  as  security  or 
that  they  were  mortgaged  by  Ma  On 
Bwin. 

It  is  not,  however,  the  case  of  either 
side  that  the  document  did  not  in  fact 
effect  a  mortgage  of  the  properties  men- 
tioned therein,  and  we  shall  therefore 
deal  with  the  matter  on  the  assumption 
that  there  was  such  a  mortgage. 
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The  question  -whether  the  remedy 
against  immovable  property  given  as 
security  under  a  registered  bond  can  be 
enforced  without  recourse  to  a  suit  was 
considered  in  the  case  of  Subramanain 
Chettyar  v.  Raja  of  Ramnad  (l)  where 
it  was  decided  that  such  property  can 
be  sold  by  order  of  the  Court  without 
recourse  to  a  suit,  There  is  a  similar  de- 
cision in  the  case  of  Mahal akshimi  Bai 
v.  Badan  Singh  (2)  and  we  see  no  reason 
to  doubt  that  tnese  decisions  are  in 
accordance  with  the  intention  of  the 
legislature  embodied  in  S  145  of  the 
Codo. 

No  question  of  tho  amount  of  arrears 
of  rent  has  been  raised  in  the  appeal  and 
therefore  we  assume  that  the  arrears 
amount  to  at  leaat  R<3.  10,000. 

We  are  of  opinion  that  the  lower 
Court's  finding  that  the  property  could 
be  brought  to  sale  without  a  suit  on  the 
mortgage  bond  was  correct  and  we  dis- 
miss thj  appeal  with  coals,  Advocate's 
fee  in  this  Court  to  be  five  gold  mohurs 

r.u./R  K.  Appeal  dismissed. 

(1)  [1917J  41  lVlftd~  3J7— 34  IVL  LTj7~84^(> 
M.  L.  W.  702=43  I.  G.  187=(L917) 
M.  W.  N.  872. 

(ii)  A  I.  R.  1924  All,  105^45  All.  049. 
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HKALD  AND  OTTER,  JJ. 
iS.  A.    S     Chettiar  Firm — Appellants. 

v 

U.  Min  Din  and  others  —  Respondents. 
First  Appeil  No  199  of    1928,  Decided 
on  19th  M.ircli  1929. 

(a)  Civil  P.  C.,  S.    104— Scope-Civil    P.  C. 
S.  115. 

Of  dor  granting  mortgagao  mteroat  on 
mortgage  mouoy  for  tho  tirao  during  which 
wiilo  proceeds  oC  mortgage  property  nro  lying 
iii  Court,  is  nob  tippoaUble  bub  is  raviaable, 

[P  127  C  2] 

(b)  Mortgage— Sale  proceeds  lying  in  Court 
— Mortgagee!      cannot    get   interest    on   tale 
proceeds — Interest 

The  mortgtgeea  iiro  not  entitled  to  any  in- 
terest on  the  mortgage  monoy  after  the  mort- 
gaged properties  have  been  sold  and  the  mort- 
gago  hAu  ooniQ  to  au  ond  and  they  cannot  bo 
allowed  uifcarosb  on  tho  salo  proceeds  of  tho 
mortgaged  properties  while  they  are  lying  in 
tho  Court.  [P  127  0  2] 

Venkatram — for  Appellants. 

Soorma  for  Burjorjee  and  Basu— for 
Respondents. 

Judgment  — The  firab  and  second 
respondents,  who  are  said  to  he  brother 
and  sister,  obtained  a  number  of  mort- 


gage decrees  against  the  rest  of  the  res- 
pondents, and  under  those  decrees 
brought  the  mortgage  properties  to  sale. 
The  sale  proceeds  were  more  than  suffi- 
cient to  satisfy  the  mortgage  debts  and 
appellants,  who  had  obtained  a  money 
decree  for  a  very  largo  amount  against 
the  same  judgment-debtors  claimed  to 
execute  their  decree  against  the  sale  pro- 
ceeds The  first  and  second  respondents 
claimed  that  they  were  entitled  to  in- 
terest on  the  mortgage  money  not  only 
up  to  the  time  when  the  mortgaged  pro- 
perties were  sold  but  also  for  the  time 
during  which  the  sale  proceeds  were 
lying  in  Court  before  payment  out  to 
them,  and  tho  Judge  made  an  order  for 
such  interest, 

Applicants  filed  an  appeal  against  that 
order,  but  asked  that  if  it  should  be  found 
that  no  appeal  lay,  their  memorandum 
of  appeal  should  be  treated  as  an  appli- 
cation for  revision  Wo  are  of  opinion 
that  no  appeal  lies  in  such  a  caso,  but 
we  have  no  doubt  that  wo  have  power  to 
deal  with  the  case  in  revision. 

Respondents1  learned  advocates  can- 
not support  tho  lower  Court's  order. 
All  that  they  say  is  that  interest  is 
always  in  the  discretion  of  the  Court, 
which  is  of  course  not  true.  We  see  no 
reason  to  believe  that  tho  mortgagees, 
that  is,  respondents  1  and  2  were 
entitled  to  any  interest  on  the  mortgage 
money  after  the  mortgaged  properties 
had  been  sold  and  the  mortgage  had 
come  to  an  end,  or  that  there  was  any 
reason  why  they  should  be  allowed  in- 
terest on  the  sale  .proceeds  of  the  mort- 
gaged properties  while  they  were  lying 
in  the  Court. 

We,  therefore,  sot  asido  the  lower 
Court's  order  for  payment  of  interest  on 
tho  mortgage  money  after  the  date  of  the 
sale  of  the  mortgaged  properties  and  we 
direct  the  Court  to  make  the  necessary 
consequential  alterations  in  its  subsequent 
orders.  Respondents  1  and  2  will  pay  ap- 
plicant's costs  in  this  Court,  advocate's 
fee  to  bo  5  gold  mohurs. 


S,N  /B.K. 


Order  set  aside 


126  Rangoon 


PK  KYE  v.  SHWE  ZIN  (Maung  Ba,  J.) 


1929 


A.  I  R  1929  Rangoon  128  (1) 

OTTER,  J. 
Maung  Tha  Dun— Appellant 

v. 

Ma  Mai  Ein  and  another — Respon- 
dents. 

Second  Appeal  No  523  of  1928,  Deci- 
ded on  Gfch  March  1929,  ag.iinst  docreo 
of  Dist,  Judge,  Thayetmyo,  in  Civil  Ap- 
peal No.  41-T  of  1928, 

Civil  P.  C,,  O.  21,  R.  63— Application  for 
removal  of  attachment  being  unsuccessful — 
Applicants  bringing  regular  suit  praying  for 
costs  in  application  and  for  declaration  that 
property  was  theirs — They  can  get  decree 
for  such  costs, 

Persons,  who,  having  boen  unsuccessful  in 
their  application  for  removal  of  attachment 
levied  on  certain  property  bring  a  regular  suit 
claiming  coats  paid  by  them  in  respect  of  such 
application  and  also  a  declaration  that  the 
property  was  theirs,  can  get  a  decree  for  coats 
ou  the  previous  application  if  they  are  suc- 
cessful in  their  auib  .  A.  I.  R.  1925  Mad.  233, 
not  Foll.\  16  Bom  608  ;  (1904-06)  2  U.  B.  R.  4, 
Rel.  on]  [see  also  A.  I.  R.  1928  Rang.  248,  Ed.] 

[P  128  C1J 

Maung  Tin — for  Appellant. 
Ba  Thaung — for  Respondents. 

Judgment  — In  this  case  the  respon- 
dents made  an  unsuccessful  application 
for  removal  of  an  attachment  levied  by 
the  appellant  upon  certain  property. 
This  application  was  dismissed  with 
costs  They  brought  a  regular  suit  under 
the  provisions  of  0.  21,  B  63  claiming 
the  costs  paid  by  them  in  respect  of  this 
application  for  removal  of  attachment, 
and  also  a  declaration  that  the  property 
was  theirs.  In  that  case,  they  were  suc- 
cessful, and  got  a  decree  for  costs  and  got 
the  declaration  asked  for  This  decision 
was  upheld  in  the  lower  appellate  Court 

Before  me  the  suggestion  is  that  as  a 
matter  of  law,  no  decree  for  the  costs  of 
the  respondents'  application  for  removal 
of  attachment  could  have  been  granted. 
The  wording  of  O.  21,  K  63  is  relied  on, 
and  the  case  of  Nambi  Veettcl  Tarwad  v. 
Athi  Karatk  Valappil  Tarwad  (l)  is  re- 
lied on  for  the  appellant 

Two  cases  are  relied  on  for  the  respon- 
dents viz.  Sadu  v.  Ram  (2)  and  Palane- 
appa  Chetty  v.  Maung  Shwe  Ge  (3),  In 
the  former  of  the  two  oases,  it  was  said 
that  the  Court  ought  to  lean  strongly 
against  multiplicity  of  suits  and  the  re- 

(1)  A.T.  R.  1925  Mad.  233^ 


(2)  [1892]  16  Bom.  608. 

0)  [1  "      " 


[1904 -06]  2  U,  B.  B.  4. 


suit  of  withholding  consequential  relie^ 
was  pointed  out.  It  is  true  this  case  and 
the  case  in  the  Upper  Burma  Rulings 
conflict  with  the  Madras  case  relied  on 
by  the  appellant,  but  it  seema  to  me* 
thab  the  reasoning  underlying  the  Bom- 
bay  High  Court  is  irresistible.  More- 
over in  my  view  there  is  nothing  in  the* 
actual  wording  of  O  21,  R.  63  which  pre- 
cludes the  award  of  consequential  relief 
in  suoh  a  case.  The  appeal  therefore* 
must  be  dismissed  with  costs 

S.N./R.K.  Appeal  dismissed 
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MAUNG  BA,  J. 

(Maung)  Pe  Kye — Applicant 
v 

(Maung)  Shwe  Zin — Respondent. 

Civil  Revn  No.  281  of  1928,  Decided 
on  14th  March  1929,  against  judgment 
of  Diat.  Court,  Bassein,  in  Civil  Misc. 
Case  No.  74  ot  1928. 

Civil  P.  C.,  O.  33,  R.  5  (a)  —  Value  for 
Court-fee  wrongly  calculated — Application 
must  be  dismissed—  (Obite r)  Right  of  freak 
application  may  subsist. 

Whore  an  applicant  baa  nob  calculated  the 
Court-feo  valuo  in  accordance  with  S.  7  (v) 
(b),  Court-fees  Act,  his  application  for  leave 
to  sue  as  a  pauper  miiab  be  rejected.  (Obiter} 
applicant  appears  to  have  still  a  right  to  pre- 
sent A  fresh  application.  [P  12'J  G  1) 

S.  C.  Das — for  Applicant 

N  N  Burjorjce — for  Respondent. 

Judgment  —  Appellant's  applica- 
tion for  permission  to  sue  as  a  pauper 
was  rejected  by  the  District  Judge  of 
Bassein  on  the  ground  that  the  value 
for  the  purposes  of  Court -feos  had  been 
wrongly  calculated. 

Appellant  claims  the  entire  estate  of  U 
Tha  Ko.  According  to  the  schedule, 
filed,  tho  estate  consists  largely  of  paddy 
holdings.  There  can  be  no  doubt  that 
the  values  of  such  holdings  should  have 
been  calculated  at  fi?e  times  tho  land  re- 
venue under  01.  (v)  (b),  S.  7,  Court-fees 
Act  So  tho  valuation  in  the  applica- 
tion is  incorrect. 

The  question  is  whether  such  a  wrong 
calculation  offends  01.  (a),  B  (5),  0.  33, 
Civil  P.  C.  A  Court  shall  reject  an  ap- 
plication for  permission  to  sue  as  a* 
pauper  where  it  is  not  framed  in  the 
manner  prescribed  by  B.  2.  That  rule 
lays  down  that  such  applications  shall 
contain  the  particulars  required  in  re- 
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garJ  to  plaints  in  auitg.  B.  (l),  O.  7, 
enumerates  such  pirticuUra  ani  one  of 
thetn  is  a.  statement  of  the  value  of  the 
subject-matter  of  the  suit  for  the  pur- 
poses of  jurisdiction  and  Co  irt-feea  so 
far  as  the  cige  almitg.  S.  7,  Court-fees 
Act  prearibag  the  mile  of  computing 
Court-fee  value  In  the  present  case  ap- 
plicint  Ivis  not  calculated  the  Court-fee 
value  in  ncs^nlanco  with  thf\t  section 
\vhon  such  a  defect  occurs-  in  an  applici- 
tion  forleive  to  sue  as  a  pauper  R  5, 
O.  3,3,  leaves  the  Court  no  discretion,  but 
it  must  reject  tlio  application.  The  Dis- 
trict Court's  order  was  justified.  Appli- 
cant appears  to  hive  still  a  right  to  pre- 
sent a  fresh  -application. 

The  present  applicition  for  revision 
is  accordingly  di3- nisse  1  with  cj^ts,  two 
gold  mohurs 

M.N./K  K          Application  dismnwl. 
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RlJTLMDGJ'],  C.    J. 

Manny  Ba  Them  —Appellant. 

v 
Ma  Than  Km  — 


Civil  Misc  Vppaal  No.  L5  of  192'J,  DJ- 
cidedon  20th  Mircih  1929,  against  order 
of  Dist  Judge,  Ilenzada. 

Guardians  and  Wards  Act,  S  25—  Scope 
—Guardian  and  wards  Act,  S. 


Ail  application  un-lor  S  25  must  ba  made  to 
the  Court  where  the  minor  ordinarily  resides. 

[P  129  G  2] 

P.  K  Jltitu  for  •/  n.  Chowdliiinj — for 
Appellant 

F.  S.  Doctor— tor  Respondent. 

Judgment  —This  is  an  appeal  from 
an  order  of  tlie  District  Court  of  Ilenzada 
refusing  to  issue  a  warrant  for  the  arrest 
of  a  minor.  It  appears  that  the  appel- 
lant and  the  respondent  were  husband 
and  wife  at  the  time  that  the  minor,  a 
female  child  was  horn,  about  7  years 
ago.  A  month  or  so  after  the  birth  the 
parties  were  divorced  by  mutual  consent, 
and  tho  minor  has  been  living  with  her 
mother  ever  since,  either  at  Mandalay  or 
Sagaing  The  appellant  it  seems  paid 
maintainance  for  the  minor  up  to  some- 
time last  year  when  he  applied  to  the 
District  Court  of  Henzada  under  S.  25, 
Guardian  and  Wards  Act,  for  possession 
of  the  minor.  The  mother  did  not  ap- 
pear in  person  in  Henzada  or  give  evi- 
dence and  an  ex  parte  order  was  pissed 
in  the  appellant's  favour.  The  present 
1929  R/17  &  18 


is  an  application  to  execute  that  order  by 
issuing  a  warrant  of  arrest  of  the  minor. 
This,  the  District  Court  has  refused  to 
do,  on  the  ground  that  it  his  no  jurisdic- 
tion. The  objection  in  our  opinion  ia 
well  founded,  and  the  appellant  was  not 
entitled  in  law  to  make  this  application 
originally  in  the  District  Court  of  Hen- 
/ada  at  all. 

The  words  of  S.  4  (5),  Guardian  and 
Wards  Act,  aro  in  our  opinion  clear  "the 

Court"  means 

"  in  any  matter  relating  to  the  person  of 
the  ward,  tho  District  Court  having  juris- 
diction in  the  place  where  tho  ward  lor  tho 
timo  b^mg  ordinarily  lesidea." 

An  application  under  S.  25  accordingly 
must  be  made  to  tho  Court  where  the 
minor  ordinarily  resides.  This  accord- 
ing co  the  evidence  before  us,  would  have 
boon  either  the  District  Court  of  Man- 
dalay  or  tho  District  Court  of  Sagaing, 
but  certainly  not  the  District  Court  of 
Henzada.  The  District  Court  of  Hon- 
*5tida  accordingly  had  n;i  jurisdiction  to 
pass  an  ex  purte  order  and  :it  is  accord- 
ingly a  nullity  and  of  no  effect  For 
these  reasons  the  appeal  fails  and  must 
bo  dismissed  with  costs  5  gold  mohurs 
advocates'  fee. 

S  N  /R  K  Appeal  dismissed 

*  A.  I.  R.  1929  Rangoon  129  (2) 
Full  Bench 

RlITLEDGE,  C.  J.,  AND  PRATT,    OTTER, 
MAUNG  BA,  BROWN,  HEALD,  AND  MYA 
Bu,  JJ 

U  Po  0  and  another — Appellant. 

v. 

Ma  Tok  G\ji — Respondent 
Civil  Ref.  No.  1  of    1929,   Decided    on 
8th  April  1929,  from  decree  of  Dist.  Judge, 
lower    Chindwin  in  Civil  Rog.    No.    1    of 
1928,  D/-  17th  May  1928 

4  Buddhist  Law  (Burmese)— Gift  of  mar- 
riage joint  property  by  husband  without 
wife's  consent  is  wholly  void. 

A  deed  of  gift  executed  by  A  Bur  mag  Bud- 
dhist husband  without  his  wife's  consent,  ex- 
press or  implied,  with  raferenoa  to  lands  for- 
ming part  of  the  joint  property  of  the  marriage 
is  not  valid  oven  to  the  extent  of  bin  interest 
in  tho  property,  but  is  wholly  void  .  3  L.  B.  R. 
C6  ;  (1893-1909)  L.  B.  R.  403,  Jfehl  ovei  ruled, 
A.  I.  R.  1927  Hang.  200  ;  A.  I.  R.  1927  Rang. 
274,  Rel.  on.  [P  133  C  1] 

S.  Ganguli  for.l  C.  Mukerjee^ioi  Ap- 
pellants 

Ko  Ko  Ggi  Thein  My.  and  Ba  Thaung 
— for  Respondent. 
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Order  of  Reference 

Prall,  J  —Plaintiff  Ma  Tok  Gyi  sued 
her  husband  U.  Po  O,  Myothugyi  of 
Monywa  and  Ma  Ngwe  Shin  for  cancella- 
tion of  two  deeds  of  gift  of  landed 
property  by  defendant  1  in  favour  of 
defendant  2,  and  was  granted  a  decree 

The  defence  was  that  there  had  been  a 
divorce  between  plaint  iff  -and  defendant  1, 
that  the  suit  was  not  maintainable  in  its 
present  form  and  should  have  been  for 
partition. 

The  District  Judge  held  that  there  had 
been  no  divorce.  It  is  perfectly  clear  that 
there  was  no  formal  divorce,  and  having 
regard  to  the  social  position  of  the  parties 
it  is  obvious  that  a  divorce  would  have 
been  effected  with  some  formality  in  the 
presence  of  witnesses. 

Wo  are  also  satisfied  that  there  had 
been  no^deserbion  which  would  operate 
automatically  as  a  divorce. 

It  is  true  that  defendant  1  entered  in- 
to an  intrigue  with  defendant  2  and  ended 
by  living  with  her  in  a  separate  house 
some  12  years  ago;  but  it  is  admitted  by 
him  that  the  income  of  the  joint  property 
was  shared  by  him  with  the  plaintiff 
and.  revenue  on  the  land  paid  by  each  in 
turn  in  alternate  years. 

Defendant  used  to  visit  his  wife's 
house  each  year  on  the  occasion  of  annual 
pagoda  festival  and  stay  some  four  days 
He  kept  his  gun,  his  official  dah.  and  his 
appointment  orders  in  his  wife's  house. 

The  fact  that  his  wifo  did  not  speak  to 
him  from  the  time  he  left  her  house  to 
live  with  defendant  2  only  means  that  she 
was  incensed  with  him.  It  cannot  con- 
stitute desertion  by  the  husband.  It  is 
also  admitted  that  she  occasionally  sent 
him  food,  and  it  is  clear  that  they  must 
have  communicated,  through  a  third  per- 
son or  otherwise. 

In  the  writton  statement  there  is  no 
mention  of  desertion  but  defendant  1  al- 
leged a  divorce,  by  mutual  consent  12 
years  or  so  ago. 

The  conditions  laid  down  in  Ma  Nyun 
v.  Maung  San  Thin  (1)  as  requisite  for  a 
divorce  by  desertion  and  lapse  of  time 
have  obviously  not  been  fulfilled. 

The  property  covered  by  the  deed  of 
gift  is  joint,  and  the  interest  of  defendant 
1  therein  is  not  determinable.  It  is  con- 
tended, however,  oo  behalf  of  the  defen- 


dant-appellants  that  the  deeds  are  valid 
at  least  to  the  extent  of  defendant  1's  in- 
terest in  the  property  covered  thereby 
and  should  not  be  set  aside  Reliance  is 
placed  on  the  Full  Bench  Ruling  of  the 
Lower  Burma  Chief  Cdtfrt  in  M a  Shive 
C7'  v.  Ma  JCyu  (2),  which  lays  down 
categorically  that  a  sale  by  a  Burmese 
Buddhist  of  hnapazone  property  of  him- 
self and  his  wifo  made  without  her  con- 
sent constitutes  a  valid  transfer  of  his 
share  and  interest  in  the  property  sold. 

If  this  ruling  remains  sound  law  then 
it  is  good  authority  for  the  proposition 
that  a  gift  of  joint  property  would  be 
valid  to  the  extent  of  the  donor's  interest. 

In  the  Privy  Council  case  of  Ma 
Thauny  v.  Ma  Than  (3)  it  was  observed 
(at  p  178  of  5  Rang.)  that  in  the  Bur- 
mese social  and  legal  system  the  wife  is, 
to  all  intents  and  purposes  a  partner. 

In  Ma  Painy  v.  Maung  Shwe  Ilpaio 
(4),  by  a  Full  Bench  of  this  Court  the 
doctrine  of  partnership  as  extended  to  a 
Burmese  husband  and  wife  was  defini- 
tely formulated.  It  was  hold  that  hus- 
band and  wife  weie  'partners  and  all  the 
property  of  the  marriage,  whether  payin 
or  lettetpwa  is  partnership  property.  It 
was  held  that  whore  the  interest  of  a 
Burmese  Buddhist  husband  in  property 
which  was  either  payin,  brought,  by  him 
to  the  marriage  or  was  jointly  acquired, 
lettetpwa,  is  during  the  subsistence  of  the 
marriage  sold  in  execution  of  a  decree  for 
a  debt  incurred  by  him  in  business  car- 
ried  on  by  him  while  he  was  living  with 
his  wife,  the  buyer  of  that  interest  does 
not  acquire  the  right  to  have  the  pro- 
perty partitioned  and  to  obtain  pos- 
session of  part  of  the  property  as  repre- 
senting the  husband's  interest  in  it.  It 
was  held  also  that  thero  is  presumption 
that  a  suit  brought  against  either  of  the 
partners  is  a  suit  against  the  partnership 
and  that  in  such  a  ouit  a  partner,  who  is 
not  joined  as  a  party  is  represented  by 
the  partner  who  is  joined  as  a  party,  and 
a  decree  against  either  partner  can  ordi- 
narily be  executed  against  any  partner- 
ship property,  provided  the  decree  was 
obtained  against  that  spouse  as<represen- 
ting  the  partnership. 

The  ruling  in  Ma  Shwe  U  v.  Ma  Kyu 
(2)  was  not  expressly  dissented  from. 


(1)  A.~I  .   E.   1927 
(F.B.). 


.   537 


(2)  3  L.  B.  B.  66  (F.  B.). 
(3) 


A.  I.  B.  1924  F.  0.    86=5   Bang,    175=51 
Oal.  374=51  I.  A.  1  (P.O.) 
(4)  A.T.K.  1927  Hung,  209=5  Bang.  29G(F.B,). 


U  Po  0  v.  MA  TDK  Gri  (FB)  (Maung  Ba,  J.) 


1929 

If  the  position  remained  where  ib  was 
left  by  the  Full  Bench  ruling,  there 
would  be  no  difficulty  in  holding  that  the 
gifts  are  good  to  the  extent  of  the  donor's 
interest  in  the  property,  subject  to  the 
reservation  that  the  donee  cannot  claim 
partition  or  possession  during  the  sub- 
sistence of  the  marriage  between  U  Po  O 
And  Ma  Tok  Gyi.  It  is  common  ground 
that  the  property  covered  by  the  gift  was 
jofnt,  being  partly  acquired  by  inheri- 
tance and  partly  by  the  joint  efforts  of 
the  partners. 

Although  the  parties  to  the  marriage 
are  partners  it  is  obvious  that  the 
partnership  can  only  be  applied  with 
limitations.  Under  the  partnership  law 
an  assignment  by  a  partner  of  his  share 
without  tho  consent  of  tho  other  partners 
is  not  wholly  inoperative.  It  entitles 
the  assignee  to  receive  a  share  of  the  pro- 
fits to  which  the  assigning  partner  would 
otherwise  be  entitled,  and.  in  case  of  dis- 
solution of  partnership,  the  share  cf  the 
partnership  assets  to  which  the  assigning 
partner  is  entitled  (Lindely  on  Partner- 
ship, Edn.  8, 'pp.  423-28)  A  partner  is 
at  liberty  to  dispose  of  his  interest  iu 
limine  which  is  regarded  as1  real  property 
without  reference  to  his  co-owners. 

In  tho  present  instance  therefore  the 
donee  whilst  having  no  interest  or  claim 
against  the  wife  during  the  subsistence 
of  the  marriage  with  respect  of  the  par- 
nership  property  might  conceivably  be 
entitled  to  claim  the  income  of  his  in- 
terest in  the  property  from  the  donor. 

In  Ma  Paing  v.  Mawirj  Shwe  Hpan  (5) 
however,  in  applying  the  Full  Bench 
ruling  on  the  reference,  the  Bench  held 
that  the  sale  of  the  husband's  interest  in 
the  joint  property  was  void  ami  set  it 
aside. 

It  seems  to  me,  the  correctness  of  this 
conclusion  is  open  to  grave  doubt,  but,  ft 
it  IB  correct,  it  would  seem  to  follow  that 
a  gift  of  joint  property  by  a  husband  or 
wife  without  the  other's  consent  would 
be  void  as  held  by  the  District  Court  I 
consider  the  point  is  one  which  should 
be  determined  by  a  Full  Bench. 

I  would,  therefore,  refer  to  a.  Full]Bench 
the  question  whether  a  deed  of  gift  exe- 
cuted by  a  husband,  without  his  wife's 
consent,  with  reference  to  lands  forming 
part  of  the  joint  property  of  the  marriage 
is  valid  to  the  extent  of  his  interest  in 
the  property  or  is  wholly  void, 
"fa)  A.  I.'R.  1927  Rftng.  a74=5"RanB.  478, 
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Otter,  J. — I  concur,  and  I  would  ob- 
serve that  the  sale  of  a  share  in  partner- 
ship property  may  be  subject  to  consi- 
derations different  from  those  applicable 
to  the  facts  of  the  present  case.  I  would 
furthbr  point  out  that  the  law  relating 
to  a  sale  of  such  a  share  appears  to  be  the 
same  in  India  as  it  is  in  England1  see 
Jagrjut  Chandra  Dutt  \  Jladha  Natk 
Dhur  (G) 

Opinion 

Maung  Ba,  J. —  The  following  ques- 
tion has  been  referred  to  A  Full  Bench  : 

"Whether  n  deed  of  gift  executed  by  a  bus- 
band,  \\ithout  bis  wife's  consent  with  refer- 
ence to  Linda,  forming  part  of  tho  joint  pro- 
perty of  tho  marriage  is  valid  to  the  extant  of 
his  Interest  in  the  property  or  is  wholly  void." 
This  reference  arose  out  of  a  suit 
brought  by  n  Burmese  Buddhist  wife 
against  her  husband  for  the  cancellation 
of  two  deeds  of  gift  whereby  the  latter 
had  given  away  valuable  lands  forming 
part  o[  their  joint  property  to  a  servant 
girl,  who  had  become  his  lesser  wife 
The  old  gentleman  is  Myothugyi  afa 
Monywa  and  the  recipient  of  double 
decorations,  K.  I.  H.  and  A.  T.  M.  He  is 
now  77,  while  his  wife  is  82,  and  they 
have  been  married  nearly  GO  years.  The 
girl  was  the  daughter  of  their  syce  and 
was  employed  in  tho  house  as  a  cook, 
Some  years  ago,  improper  intimacy  bet- 
ween her  and  the  old  thugyi  started  and 
the  thugyi's  wife  drove  her  out  of  the 
house.  That  measure  failed  to  stop  tho 
intrigue.  The  thugyi  bought  a  small 
house  and  went  and  lived  there  with  the 
girl  and  some  time  later  made  these 
gifts  to  her, 

The  suit  was  decreed,  and  it  has  been 
contended  that  at  least  the  gifts  should 
be  held  good  to  the  extent  of  the  old 
thugyi's  share  and  interest.  The  ruling 
in  Ma  Shwc  U  v.  Ma  Eyu  (2)  if  it  can 
be  considered  as  still  good  law,  would 
support  that  argument.  There  it  was 
held  that  though  a  Burmese  Buddhist 
husband  cannot  soil  or  alienate  the 
hnapazone  of  himself  and  his  wife  with- 
out her  consent  or  against  her  will,  yet 
such  a  sale  constitutes  a  valid  transfer  of 
the  share  of  the  husband  or  wife,  which 
is  partible  even  during  the  subsistence 
of  marriage  and  is  therefore  saleable  in 
execution  of  a  decree.  This  view  was 
dissented  from  in  the  later  case  of  Ma 
Paing  v.  Maung  Since  Hpaw  (4)  where 
it  was  held  that  at  Burmese  Buddiat 
(G)  [1394]~WCnl,  6(59. 
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Law,  a  Burmese  Buddhist  husband  and 
wife  are  partners  and  all  the  property  of 
the  marriage,  whether  payin  or  lettetpwa 
is  impartible  and  indeterminate  so  long 
as  marriage  subsists  and  is  therefore  not 
saleable  in  execution  of  a  decree.  This 
decision  was  based  upon  the  principles 
laid  down  in  the  Pull  Bench  case  of  Ma 
Paing  v.  Maung  Shwe  Hpaw  (4)  where 
it  was  held  that  'at  Burmese  Buddhist 
law,  a  Burmese  Buddhist  husband  and 
wife  are  partners  and  all  the  property  of 
the  marriage,  whether  payin  or  lettetpwa 
is  partnership  property,  that  neither 
partner  is  entitled  to  separate  possession 
of  any  share  of  the  parnership  property 
or  of  the  profits  of  tho  partnership  until 
the  partnership  is  dissolved  by"  tho 
death  of  one  partner  or  by  divorce 

The  learned  Judge  who  made  this  re- 
ference was,  however,  of  opinion  that  tho 
ruling  in  Ma  Shue  U  v  Ma  Ryu  (2)  hud 
not  been  expressly  dissented  from  by  the 
Full  Bench  and  that  tho  correctness  of 
tho  decision  in  tho  latter  case  of  Ma 
Paing  v.  Maung  Shire  Hpaio  (4)  was 
open  to  grave  doubt  With  great  respect 
to  that  learned  Judge,  [  venture  to  think 
that  the  Full  Bench  has  overruled  the 
ruling  in  Ma  Since  U's  case  (2)  Hoalrl, 
J.  made  a  reference  to  that  Full  Bench  be- 
cause he  considered  the  ruling  in  M a 
Since  U's  case  (2)  to  be  incorrect  Cn 
the  course  of  his  order  of  reference  ho 
observed : 

"Most  of  tho  CHIOS  mentioned  above  were 
considered  by  a  Full  Bench  of  the  Chief  Court 
in  the  caso  of  Ma  Shwe  U  v.  Jfa  Kyu  (2) 
where  ib  was  held  a  Burmese  Buddhist  hus- 
band cannot)  sell  or  alienate  the  hnapazono 
(abtetpa)  property  of  himself  and  his  wife 
without  tha  consent  of  the  wife,  cxpiesa  or 
implied,  or  against  her  will,  but  that  a  aalo 
by  a  Burmese  Buddhist  husband  of  such  pro- 
perty without  the  consent  of  hia  wifa  const- 
itutes a  valid  sale  of  his  ahare  and  interest 
in  the  property  sold.  These  two  findings  seem 
to  be  inconsistent  and  with  all  respect  I  ven- 
ture to  suggest  that  the  latter  part  of  this 
decision  was  mistaken." 

In  my  judgment  in  the  Full  Bench 
case  it  is  true  that  I  did  not  quote  Ma 
Skive  U's  case  (2)  but  I  quoted  an  ear- 
lier case,  viz.  Maung  Po  Sein  v,  Ma  Piva 
(7)  which  had  enunciated  a  similar  prin- 
ciple. In  the  course  of  my  judgment  I 
observed : 

"Where  one  of  the  Buddhiat  couple  dealt 
with  the  joint  property  singly  it  has  been 
held  that,  in  the  absence  of  express  or  implied 
oonient  of  the  otljer  party,  the  alienation  is 
not  wholly  void  but  is  still  valid  BQ  far  as  the 

(7)  [1893-1909J  L.  B,  B^  403. 
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alienator's  share  is  oonoarned.  Such  a  deci- 
sion is  to  be  found  in  Manny  Po  Sein  v,  M& 
Pwa  (7)  decided  by  the  learned  Judicial  Com- 
raissioner  of  Low*r  Burma  in  18D7  ,  .  .  That 
property  is  lettetpwa  and  he  has  not  boeu  able 
to  cite  any  authority  from  any  of  the  DhAtn- 
mathabs  for  that  view.  He  haa  evidently  over- 
looked the  main  principle  of  Burmese  Huddisb 
Law,  bhat  while  marriage  subsists  neither 
husband  nor  wife  is  entitled  to  alienate  or 
claim  separate  possession  of  any  property  of 
tho  marriage. 

I  have  also  observed: 

"If  either  husband  or  wife  can  dispose  of 
his  or  her  share  without  the  consent  of  thrr 
other,  it  will  no  doubt  undermine  tho  founda- 
tion npon  which  ]oint  property  system  oE 
Burmese  Buddhiat  couple  haa  grown  up." 

Chari,  J  ,  in  the  course  of  his  juilgmenfc 
observed 

"It  is  settled  law  that  no  partner  can  uli- 
enatu  ovou  his  own  interat  in  any  individual 
partnership  property.  This  follows  from  tho 
liability  of  the  whole  of  the  partnership  pro- 
perty for  the  partnership  debts,  Similarly, 
ui  the  case  of  a  Burmese  Buddhist  couple  it 
is  not  open  to  either  tha  husband  or  tho  wife 
to  alionate  his  or  her  own  interest  in  any 
particular  property.  To  allow  him  or  her  to  do- 
so  will  bo  to  throw  the  burden  of  the  joint 
debts  on  to  the  prvrty  who  has  not  disposed  of 
his  interest." 

I  think  the  above  extracts  would 
sutlice  to  show  that  the  previous  law  in 
Ma  Shwe  U's  case  (2)  that  n  Burmese 
Buddhist  husband  or  wife  can  alienate 
his  or  hei'  own  interest  on  their  ioint 
property  without  the  consent  of  the 
other  has  as  a  matter  of  fact  been  ove- 
ruled  This  may  dispose  of  the  reference. 
However,  I  should  like  to  note  that  the- 
parfcnership'under  the  Burmese  Buddhist 
Law  is  not  exactly  the  same  as  an  ordi- 
nary partnership  founded  upon  contract. 
In  the  case  of  an  ordinary  partnership- 
the  assignment  of  a  partner's  sharo 
without  the  consent  of  the  other  part- 
ners brings  about  immediate  dissolution. 
Jt  cannot  for  a  moment  be  conceded 
that  such  a  consequence  must  follow  if 
a  Burmese  Buddhist  husband  or  wifor 
without  the  consent  of  the  other  assigns- 
his  or  her  share  in  joint  property.  The- 
partnership  under  Burmese  Buddhist 
law  terminates  only  on  tho  death  of  a 
partner  or  on  divorce.  Again  under. ordi- 
nary partnership  law,  the  assignment  is 
not  wholly  inoperative,  but  when  dig- 
solution  results  upon  assignment  without 
consent,  the  assignee  has  a  right  to  sue 
not  as  a  partner  but  as  an  assignee  for  an 
account  and  also  for  a  distinct  share.  Jt 
has  therefore  been  urged  that  in  the  case 
of  a  partnership  under  Buddhist  law  why 
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should  not  such  a  right  be  suspended  till 
dissolution  takes  place  and  why  should  nob 
the  assignment  be  held  good  for  that  pur- 
pose. In  my  opinion  it  would  be  extremely 
dangerous  and  also  against  public  policy 
to  make  such  a  concession.  There  would 
be  great  temptation  to  the  third  party 
to  try  and  bring  about  death  or  divorce 
as  the  case  might  be.  Besides  the  as- 
signment of  such  a  nature  appears  to  be 
obnoxious  to  the  provisions  of  Cl.  (b), 
S  6,  T.  P.  Act,  which  says  that  the 
chance  of  a  relation  obtaining  a  legacy 
on  the  death  of  a  kinsman  or  any  other 
mere  possibility  of  a  like  nature  cannot 
be  transferred. 

For  these  reasons  my  answer  to  the 
question  referred  will  be  : 

"A  deed  of  gift  executed  by  a  Burmese  Bud- 
dhist husband  wibhoub  the  wife's  conueut, 
with  reference  to  lands  forming  part  of  the 
joint  property  of  tho  marriage  is  wholly  void." 

Rutledge,  C  J.  —  [  will  like  to 
add  one  thing  to  the  judgment  of  my 
brother  Maung  Ba,,  with  whom  I  am  in 
full  agreement,  so  that  it  raiy  not  be 
misinterpreted  to  require  in  all  cases, 
the  consent  of  the  other  party  in  express 
terms  to  be  proved.  As  was  observed  in 
Ma  Paing  v.  Maung  Shu-c  Ilpaw  (4)  at 
p.  334  of  5  Rang. 

"the  partnership  assets  are  liable  in  respect 
of  all  partnership  debts  and  either  partner 
can  bind  his  co-partner  in  respect  of  any  con- 
tract or  agreement  necessary  for  or  usually 
done  in  connexion  with  such  a  partnership. " 

In  the  transactions  before  us  it  cannot 
bo  suggested  that  they  were  in  the  in- 
terest of  the  partnership 

[  agree  that  the  case  of  Ma  Shwe  U 
v.  Ma  ETJU  (2)  has  in  fact  been  overruled 
by  Ma  Paings  c.ise  above  mentioned. 

Brown,  J.  —  I  agree  that,  in  view 
of  the  decision  of  the  Full  Bench  and 
the  general  principles  approved  in  Ma 
Paing' s  Cdse  (4)  the  answer  to  the  ques- 
tion referred  must  be  that  the  deeds  of 
gift  are  wholly  void.  Tho  principles  ac- 
cepted in  Ma  Paing's  case  as  I  under- 
stand them,  are  that  during  the  subsis- 
tence of  the  marriage,  a  Burmese  Bud- 
dhist husband  and  wife  have  a  joint  in- 
terest in  the  whole  estate  of  tho  mar- 
riage, but  that  neither  party  has  a  sepa- 
rate interest  in  any  part  of  the  estate. 
Whilst  therefore  in  the  present  case  the 
husband  has  a  joint  interest  with  his 
wife  in  the  whole  of  the  property  of  the 
marriage  he  has  no  separate  interest  in 
fbe  particular  part  of  the  estate  which 


he  has  attempted  to  transfer  by  way  of 
gifts.  To  say  that  the  gifts  are  valid  to 
the  extent  of  his  share  is  meaningless, 
because  that  share  is  incapable  of  valua- 
tion. He  has  no  definite  claim  to  these 
particular  pieces  of  properties,  and  on 
division  he  might  not  obtain  any  of  these 
properties  as  his  share.  The  property 
remains  liable  to  all  partnership  debts. 
Even  though  the  wholo  estate  becomes 
his  on  the  death  of  his  wife,  the  parti- 
cular property  still  remains  liable  for  the 
debts  of  the  partnership,  and  there  is  no 
guarantee  that  even  in  that  eventuality 
he  will  obtain  any  rights  in  the  proper- 
ties. The  analogy  of  the  assignment  of 
a  share  in  a  partnership  by  a  partner 
under  the  ordinary  partnership  law  does 
not  seem  to  me  sound  What  a  partner 
assigns  is  not  his  share  in  a  de Unite  por- 
tion of  the  partnership  property,  but  his 
share  or  a  part  of  his  share  in  the  whole 
partnership.  It  is  obvious  that  the  con- 
sent of  the  wife  cannnot  be  implied  to 
the  gifts  in  the  present  case.  In  fact  it 
is  clear  that  the  gifts  were  against  her 
wishes  and  that  they  were  not  made  in 
tho  interests  of  or  on  behalf  of  the 
partnership  I  therefore  agree  in  the 
answer  proposed. 

He  a  Id,  J, —  I  am  of  opinion  that 
on  the  basis  of  the  decision  of  the  Full 
Bench  in  Ma  Paing's  cfise  (4)  we  are 
bound  to  hold  that  the  gift  in  this  case, 
which  was  a  gift  of  the  property  of  the 
marriage  made  by  the  husband  to  a 
"lesser  wife"  or  mistress  without  tho 
consent  and  ag.iinst  tho  will  of  the  wife 
was  invalid. 

It  must  be  admitted  that  this  decision 
is  not  in  accordance  with  a  passage  in 
Book  VII f,  S.  3  of  the  Manugye.  That 
passage  says  : 

"If  tho  husband  without  tho  knowledge  of 
his  wiEo  made  a  gift  of  property  which  belongs 
to  both  he  and  his  wife,  and  the  person  to 
whom  the  property  is  given  be  nob  the  wife  or 
leaser  wifo  or  a  bought  woman  or  a  mistress, 
tho  person  who  receives  the  gift  shall  keep  it 
according  as  it  is  given.  Tho  wife  shall  nob 
say  .  "It  is  tho  property  of  both.  I  do  nob 
know  of  the  gift,  'The  reason  for  this  rulo  is 
that  tho  husband  is  lord  of  the  wifo.  Bat  if 
the  gift  is  given  with  the  intention  of  making 
the  person  to  whom  it  is  given  a  lessor  wife,  a 
bought  woman,  or  a  mistress,  then  when  the 
wifo  comes  to  know  of  tho  gift,  if  in  faob  it 
was  mtde  without  the  wife's  knowledge  half 
of  tho  property  given  shall  be  restored  to  the 
wife.  As  for  tho  other  half,  it  is  the  share 
belonging  to  the  husband.  If  the  gift  is  the 
gift  of  property  which  the  wifo  brought  to  the 
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marriage  there  is  no  right  to  give  in  tiny  caso 
whatever.  The  wife  must  have  the  whole  of 
such  property  because  £he  has  to  pay  the  debts 
which  she  brought  to  the  marriage.  But  if 
the  property  which  U  given  is  property  which 
the  husband  brought  to  marriage,  tha  person 
to  whom  tho  property  ia  given  shall  have  the 
property  according  as  it  is  given,  The  wife 
shall  not  have  the  right  to  say  :  "I  did  not; 
know  of  the  gift",  because  the  husband  has  to 
pay  the  debts  which  he  brought  to  the  mar- 
ried, If  the  wife  make  a  gift  to  a  person,  even 
a  person  who  is  not  her  paramour,  without 
her  husband's  knowledge,  she  shall  IIAVO  no 
right  to  make  the  gift  without  her  husband's 
knowledge.  This  is  said  of  property  which 
belongs  equally  to  both.  If  the  case  arisen 
between  a.  married  couple,  who  have  been  mar- 
ried before,  and  the  wife  without  her  hus- 
band's knowledge  eivc  property,  which  she 
brought  to  the  marriage,  to  a  psrson  who  is 
not  her  paramour,  let  her  have  the  right  to 
give  it  and  lot  hor  husband  not  take  it  back. 
AB  for  the  penalty  for  a  wife's  giving  without 
her  husband's  knowledge  and  without  telling 
him,  let  the  husband  have  the  right  to  punish 
the  wife.  But  oven  if  the  property  given,  if 
the  property  brought  to  the  marriage  by  tho 
wife,  if  the  gift  be  to  A  paramour  or  lo  a  per- 
son whom  the  husband  suspects,  let  the  wife 
not  say  :  "It  is  property  which  1  brought  to 
the  marriage.  Since  it  is  property  given  with- 
out knowledge  of  the  husband,  the  wife  has  no 
right  to  give  it.  Let  the  husband  get  it  all 
back." 

It  seems  clear  that  the  rules  given  in 
that  passage  belong  to  a  period  before 
the  rights  of  the  husband  and  wife  in  tho 
property  which  the  other  brought  to  the 
marriage  was  recognized  and  sinco  the 
sacbion  of  Manugye  in  which  theso  rules 
appear  contains  also  rules  for  gifts  to 
wives  and  children  into  slavery  and  gifts 
for  lust,  which  apparently  was  not  re- 
probated, if  the  woman  Lo  whom  they 
were  given  wore  below  the  ago  of  puberty 
or  ovor  the  ago  of  child  bearing,  it  ia 
clearly  archaic  and  cannot  be  regarded 
as  having  force  in  the  present  state  of 
civilisation.  The  adoption  of  tho  rules 
contained  in  that  section  regarding  gifts 
by  a  husband  would  clearly  defeat  what 
we  regard  as  a  basic  principle  of  the 
Burmese  Buddhist  Law  namely  that  the 
property  of  the  marriage  of  a  Burmese 
Buddhist  couple  is  impartible,  except  on 
death  or  divorce,  since  it  would  enable  a 
husband  by  means  of  a  gift  of  all  the  pro- 
perty of  the  marriage  to  his  mistress  to 
effect  what  was  in  fact  a  partition  of  tho 
property  as  against  the  wife,  Our  judg- 
ment in  Ma  Paing's  caso  (4)  was  an  at- 
tempt to  lay  down  the  general  principles 
of  Burmese  Buddhist  law  as  to  ownership 
of  property  by  a  Burmese  husband  and 
wife,  now  in  force,  and  although  there 


may  be  difficulty  in  applying  the  law  to 
particular  oases,  e.  g.,  to  the  cases  of  a 
fine  inflicted  on  a  husband  for  a  criminal 
offence  or  damages  given  against  a  hus- 
band for  a  tort,  or  a  husband's  gambling 
losses  or  to  cases  where  there  are  several 
wives,  I  see  no  difficulty  in  its  application 
in  the  present  case,  and  I  have  no  hesita- 
tion in  holding  that  the  gift  in  this  case 
should  be  regarded  as  invalid.  Buddhist 
law  does  not  of  course  apply  to  gifts  as- 
such,  sinca  gifts,  as  such,  are  not  matters 
regarding  succession,  inheritance,  mar- 
riage, or  caste  or  any  religious  usage  or 
institution  and  the  particular  gift  in  this 
caso  is  certainly  not  such  a  matter  It 
is  uofc  the  gift  as  such  that  is  invalid  Its 
invalidity  consists  on  the  fact  that  the 
subject  matter  is  something  that  the 
giver  had  no  power  to  give.  The  defect 
is  not  in  the  gift  itself,  but  in  the  capa- 
city or  title  of  the  giver.  Wo  have  held 
that  a  husband  has  no  power  to  alienate 
property  which  is  property  of  tho  mar- 
riage, without  the  wife's  consent,  express 
or  implied,  and  in  the  present  case  nc 
such  consent  can  be  imputed.  I  would 
therefore  concur  in  the  answer  proposed 
to  be  given  in  respect  of  tho  question  re- 
ferred namely  that  the  deeds  of  gift  in 
question  conveyed  no  title  to  the  donee 
in  respect  of  tho  property  which  they 
purported  to  convey 

My  a  Bu,  J. — I  agreo  in  the  answer 
proposed  and  have  nothing  to  add  to  the 
judgments  of  my  learned  brothers. 

s  X./R  K.  Reference  answered. 
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U  Pijinnya  and  another  — .Appellants, 
v. 

U  Dipd — Respondent. 

Civil  Kef.  No.  2  of  1929,  Decided  on 
18bh  March  1929.' 

^  Court-fees  Act,  Sch.  2,  Art.  17  (vi)— In 
auita  for  possession  of  Phongyi  Kyaung, 
Court-fees  are  payable  under  Art.  17  (vi)  and 
not  ad  valorem  Court-fees  on  market  value. 

In  a  suit  for  possession  ot  a  Phongyi 
Kyaung  and  its  site,  Court-fees  payable  are 
not  ad  valorem  Court-foes  on  the  market  value- 
of  the  Kyaung  and  the  site,  but  they  are  pay- 
able under  Art.  17  (vi)  because  tha  property 
having  been  dedicated  in  perpetuity  to  reli- 
gion, It  cannot  be  said  to  have  any  marked 
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Rel.  on.;  3  U.  B,  R.  236,  Diss.  from,[P  136  C  2] 

Maung  Kun — for  Appellants. 
Maung  Mya  Gamy — for  Respondent. 

Order  of  Reference 

Rutledge,    C    J.   and  Brown,  J. — 

The  parties  to  this  appeal  are  Burmese 
Bqfldhist  monks.  The  appellant  aro  trus- 
tees of  the  Thayettaw  Eyaundaik  in 
Rangoon,  under  a  scheme  settled  by  the 
late  Chief  Court  of  Lower  Burma.  They 
brought  a  suit  for  ejectment  of  the  de- 
fendant from  the  Kyaundaik  and  for  pos- 
session of  the  Ilmanzin  Kyaung,  In 
para.  19  of  their  plaint  they  stated: 
"  that  being  religious  property,  the  kyaunp  iii 
Emit  has  nag  no  market  value,  and  the  plain- 
tiffs pay  a  Court-foe  of  Rg.  10. 

This  valuation  was  accepted  by  the 
officer  whose  duty  was  to  see  that  the 
Court-fee  was  paid  within  the  meaning 
of  S.  5,  Court-fees  Act,  and  summons  was 
issued  to  the  respondent  In  the  written 
statement  the  respondent  stated  that  the 
Kyaung  and  its  site  were  worth  at  least 
Rs.  15,000  and  that  Court-fee  should 
have  been  paid  on  that  amount. 

It  was  finally  agreed  between  the  par- 
ties that,  if  Court-fees  had  to  be  paid  on 
the  value  of  the  property,  the  value  would 
bo  accepted  as  Rs.  5,000. 

The  learned  trial  Judge  following  a 
decision  of  the  late  Judicial  Commission- 
er of  Upper  Burma,  held  that  Court-fees 
had  to  be  paid  ad  volorem  and  the  appel- 
lants have  contested  the  correctness  of 
this  finding  on  this  appeal. 

As  no  difference  arose  in  tho  trial 
Court,  between  the  officer  whose  duty  it 
was  to  see  that  any  foo  was  paid  and  the 
plaintiff,  the  provisions  of  S.  5,  Court- 
fees  Act,  do  not  apply  and  wo  therefore 
think  that  the  learned  trial  Judge  had 
jurisdiction  to  pass  tho  order  which  he 
did. 

The  question  raised  is  of  some  impor- 
tance and  has  been  the  subject  of  conflict- 
ing judicial  decisions.  In  the  Upper 
Burma  case,  which  was  followed  by  the 
learned  trial  Judge  [the  case  of  Maung 
Meik  v.  U  Kumara  (1),]  it  was  held 
11  that  tho  provisions  of  S.  7  (v)  (o)  Court- foe  a 
Act  apply  to  the  valuation  of  religions  land 
and  that  its  value  must  be  deemed  to  bo  tho 
amount  at  which  the  Court  estimates  it  with 
reference  to  the  value  of  similar  *'  non-religi- 
oua  "  lands  in  the  neighbourhood," 

A  contrary  view  was  taken  by  Regg,  J  , 
(1)  3  U.  B.  B.  236. 


in  U  Eonma  v.  U  Einda  (2).  The  ques- 
tion of  the  valuation  of  a  Hindu  temple 
was  considered  by  a  Full  Bench  of  the 
High  Court  of  Madras  in  the  case  of 
Rajagopala  Naidu  v.  Itamasubramama 
Ayyar  (3).  It  was  held  that  a  temple 
had  to  be  dealt  with  as  a  matter  not 
otherwise  provided  For  in  Sch.  2,  Art.  17, 
Court-fees  Act.  This  decision  had  refer- 
ence to  temple  only,  there  was  no  deci- 
sion by  the  Full  Bench  on  the  question 
of  religious  land,  nor  does  it  necessarily 
follow  from  their  decision  that  a  Phongyi 
Kyaung,  which  is  not  a  temple  but  a 
building  used  for  the  residence  of  monks 
has  no  market  value.  But  it  is  a  matter 
for  consideration  how  far  the  principles 
approved  in  that  case  would  apply  to  the 
present  case. 

The  matter  is  of  some  importance,  and 
in  view  of  tho  conflicting  authorities,  we 
think  it  desirable  that;  the  question 
should  bo  referred  to  the  decision  of  a 
Full  Bench. 

We,  therefore,  refer  tho  following  ques- 
tion: 

"  Iu  a,  Ruit  for  possession  of  a  Phongyi 
Kyauug  and  iti  .site,  aro  Court-foes  payable  ad 
volorem  on  the  market  value  of  the  Kyaung 
and  the  aito  or  aro  thoy  pnyablo  under  Art, 
17  (vi),  Sch.  2,  Court-fees  Acb." 

Opinion 

Rutledge,  C.  J.— The  following  re- 
ference has  been  made  for  decision  of 
this  Full  Bench: 

"  In  a  suit  for  possession  of  a  Phongyi 
Kyaung  aad  its  site,  are  Court-fees  payablo 
ad  valorem  on  tha  market  value  of  the  Kyaung 
and  the  site  or  aro  thoy  payable  under  Art. 
17  (vi),  Sch,  2.  Court-fees  Act  *" 

The  reference  arose  in  tho  following 
circumstances:  Tho  appellants,  the 
trustees  of  tho  Thayettan  Kyaungdaik  in 
Civil  Begular  No.  225  of  1927  (original 
side,  Iligh  Court)  sued  tho  respondent  to 
evict  them  from  a  Kyaung  in  the  said 
Kyaungdaik,  and  paid  a  Court-fee  of 
Ks.  10  under  Art.  17,  01.  (vi),  Sch.  2, 
Court-fees  Act.  The  plaint  was  accepted 
by  the  Deputy  Registrar  so  that  no  dif- 
ference aroso  which  could  be  referred 
under  S  5  for  tho  decision  of  the  Taxing 
Officer.  But  tho  defendant  challenged  the 
adequacy  of  the  Court-fee  and  alleged 
that  the  plaint  ought  to  be  stamped 
under  S.  7  (v)  (c)  The  trial  Judge 
(Ormiston,  J.),  following  a  decision  of 
Heald,  J.,  (then  Judicial  Commissioner, 
Upper  Burma)  in  Maunq  Meik  v.J7  Ku^ 
'  (2)  [1920]  13 "Bur.'Tj.  T.  40— 57  I.  0.  953.' 

(3)  A.  I.  R.  1924  Mad.  19=10  Mad.  782  (F.B). 
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mara  (1)  upheld  the  defendant's  conten- 
tion and  the  plaint  accordingly  had  to  be 
stamped  on  an  ad  volorem  basis,  Ileald, 
J  ,  in  the  last  mentioned  case  observes: 

11  The  present  caso  IB  clearly  a  auib  for  pos- 
session of  land.  In  such  suita  the  plaint 
must  bo  stamped  according  to  the  value  of  the 
subject  raattoi,  and  whore  the  subject-matter 
is  laud  which  pays  no  revenue  and  has  pro- 
duood  110  profits  during  tho  year  noxt  before 
the  date  of  presenting  tha  plaint,  tho  value 
muat  bo  doomed  to  be  fcbo  amount  at  which 
the  Court  shall  estimate  the  land  with  refer- 
ence to  tho  value  of  similar  land  in  the  neigh- 
bourhood, The  learned  advocate  argues  that 
no  other  land  iti  tha  neighbourhood  can  be 
similar  to  religious  land,  and  that  therefore 
S,  7  cannot  apply.  1  cannot  accept  this  argu- 
mont.  The  difference  between  the  land  in  suit 
and  other  land  m  tho  neighbourhood  is  inoro- 
ly  tb  difference  of  ownership  and  that  difior- 
onoo  is  merely  accidental  and  not  essential." 

I  am  unable  to  accept  the  learned  Judge's 
reasoning  on  this   point,  which    seem?  to 
offend  the  principle    laid   down    hy  their 
Lordships  of  tha  Privy  Council  in   Man- 
matha  Nath  Mitter  v.  Secy,  of  State  (4) 
In    that   caso     the      claimants      claimed 
compensation   in    respect  of  the    subsoil 
of  roadways    which  for    a  period  of  yearq 
had  been    dedicated    to    the  public.    Lord 
Hohhouse  observes: 

II  By  Ss.  13  and  24.(that  is   of  the    Laud  Ac- 
quisition Act)  tha  market  value   of  tho  land  at 
the  time   of    Awarding    compensation    is    to  hi 
taken  into  consideration.     Lt  is   not    suggested 
that  there  14  any  markib    VAluo  of   these  Unds 
as  roadways      Mr.  Graham   aigue^  that  when 
compensation    was    awarded  in    this    case,  tha 
toads  had  hoau    broken    up,  and    therefore  tho 
Subordinate  Judgo  rightly    valued    tho  land  as 
belonging  absolutely  to  the  plamtiHa  free  from 
tha  burden  of  the  roads,  and   capable    oF  baing 
used  for  any  purpose.    In  theit   Lordships'  opi- 
nion that  would  be  a  very   unreasonable  cons- 
truction   of  tbe    Act The   tiraj 

of  awarding  compensation    muat    ba  conatruod 
as    moaning   tho    turas   of   compensation,    the 
time   ab    which     tho    right    to    coraoflnsation 
attaches.     At  that    time    thoia  plots    of  Unds 
wore  roadways,  and  the  plaintiffs  are  claiming 
for  a   supposed    loss    of    value    which    hid    no 
existence    whon    tho    ownership    of   land    was 
ohaagad." 

In  other  words  the  Court,  in  order  to 
ascertain  tho  market  value  has  to  take 
the  land  as  it  is,  and  not  what  it  may 
become  in  future  There  is  no  question 
in  the  case  before  us,  that  the  land  has 
been  dedicated  to  religious  uses  in  per- 
petuity and  so  long  as  the  Buddhist  reli- 
gion continues  to  be  a  religion  of  the 
Burmese  people,  is  it  imaginable  that  it 
would  pass  into  secular  ownership  and  so 
come  under  the  operation  of  market 

(4)   [1898J  25Cal,  l'J4=24   1.  A.  177=1  C,  W. 
N.  698  (P.O.). 


value  ?  By  reason  of  its  dedication  aft 
some  indefinite  period  in  the  past  to  relr 
gous  uses,  it  has,  to  use  a  phrase  fami- 
liar in  rating  authorities,  been  "  struck 
with  sterility  "  to  my  mind,  just  as  defi- 
nitely a,a  if  a  macadam  road  had  been 
laid  upon  it  and  dedicated  to  public  use. 

In  Civil  Regular  No.  299  of  1919,  [U 
Konrna  v.  LI  Einda  (2)1  not  reported 
in  authorized  Law  Reports,  Rigg,  J.,  ob- 
serves: 

"  The  property  in  dispute  is  a  poggnJik.1 
Kyaung,  and  the  Phongyi  to  whom  the  dedi- 
cation ia  mo.de  has  a  life-mteiost  in  tha 
Ivyaung  entitling  him  to  occupy  as  long  as  ha 
roaiams  A  Phongyi,  and  entitling  him  also  to 
pub  another  Phong) i  in  possession  of  tho 
Kyaung  Ho  19  now,  however,  entitled  to  dis- 
pose of  the  Kyaung  by  sale  or  by  mortgage  or 
by  gift  to  any  layman  It  \vas  held  in  Manny 
On  (Jamg  v.  U,  Pandisa  (5)  that  a  gift  made 
with  ,\  vio\v  to  a  future  existence,  whether 
Poggalika  or  Snngika  always  retains  its  roligi- 
oua  character  and  cannot  ba  claimed  back  for 

secular    uaea If  therefore    tho 

Kynung  oannot  be  transferred  by  a  aala  or  by 
a  mortgage  or  by  a  gift  it  is  difficult  to  see  in 
what  way  it  can  have  any  market  value  in  tha 
ordinary  acceptance  of  that  term." 

A  Full  Banch  of  the  Madras  High 
Court  in  Rajaqopald  Naidu  v  Rama- 
subramama  Ayyar  (3),  applying  the 
principle  laid  down  in  Manmatha  Nath 
Mitter'*  (use  (4)  above  referred  to 
that  things  have  to  be  taken  as  they 
stand  at' the  time  in  determining  the  mar- 
ket value  of  the  property  held  that  a 
temple  which  is  dovoted  absolutely  ,\nd 
in  perpetuity  to  religious  purposes  can 
h.ive  no  market  value.  1  um  unable,  for 
the  purposes  of  the  present  case,  to  dis- 
tinguish between  the  case  of  a  Hindu 
temple  and  a  Phongyi  Kyautig.  Both 
h.ive  bean  dedicated  in  perpetuity  to 
religious  uses  and  the  Full  Bench  in  the 
Madras  case  (4)  refrained  from  deciding 
whether  the  Hindu  temple  was  or  was 
not  a  house.  For  these  reasons  I  con- 
sider the  decision  in  N  a  ting  Meik's 
case  (1)  erroneous,  and  would  answer  the 
reference  that  in  tho  suit  for  possession  of 
a  Phongyi  Kyaung  and  its  site,  Court- 
fees  are  payable  under  Art  17  (vi),  Soli.  2, 
Court-fees  Act. 

Carr,  Mating  Ba  and  Mya  Bu,  J  J.  — 

We  concur 

Brown,  J. — I  agree  with  the  answer 
proposed.  So  far  as  the  Phongyi  Kyaung 
is  concerned,  this  directly  followed  from 
the  decision  of  their  Lordships  of  the 
?rivy_  Council  HLJi)}8  cas-8.  °(  Manmatha 

(5)~[18!>8-1900]~L.  B.  R.  GU. 
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NathlMitter  v.  Secy,  of  State  (4)  If 
8.  T.fcourt-fees  Act,  oould  be  applied  the 
computation  of  va-lue  would  under  S  7  (v) 
have  to  bo  according  to  the  market  value 
of  the  Kyaung,  and  that  cannot  be  esti- 
mated. 

As  regards  the  site,  if  the  suit  were 
governed  by  S  7,  Court-fees  Act,  the 
Court-fees  would  under  S  7  (v)  (c)  have 
to  be  computed  at  the  value  estimated 
with  reference  to  the  value  of  similar 
land  in  the  neighbourhood.  The  test 
here  is  not  the  market  value  of  the  site 
in  suit,  hub  the  maiket  value  of  similar 
land  in  the  neighbourhood  The  ques- 
tion then  is  whether  the  site  of  a 
Phongyi  Kyaung  cm  be  considered  as  be- 
ing similar  bo  the  obher  land  in  bhe  neigh- 
bourhood of  secular  nature  I  agree  with 
the  learned  Chief  Justice  that  by  virtue 
of  its  dedication  to  religious  purposes  the 
land  musb  be  held  to  hive  been  "  struck 
with  sterility  "  so  far  as  tnakeb  value  is 
concerned,  and  that  the  difference  bet- 
ween it  an!  obher  land  in  the  neighboui- 
hool  H  nob  merely  a  difference  of  owner- 
ship It  is  therefore  impossible  to  esfci- 
•  rate  bhe  market  value  of  the  site  for  the 
}  urpoaa  of  S  7,  Court- fees  Act 

S«N./a.K.  Reference  answered. 
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Manny  Paik  San  — 

Civil    Misc.    Apoeil  NJ.    mot1 
Decided  on  2nd  April  1929. 

Buddhiit  Law,  Burmese  —  Inheritance. 

Uniar  ttn  Bunm^a  Buddhist  Livv  ,1  sbop- 
grantl  child  excludes  a  neph3W  from  inherit- 
ance in  rjspaob  oE  bha  oababa  of  bha  abap-grand- 
mobhar  and  bhs  faob  that  ha  had  recaivad  from 
his  atap-grandinobhar  bho  sharj  of  inheritance 
to  which  hi  bjcann  entitled  oa  hia  grand- 
father's  Jaath  doaa  not  debar  him  from  baing 
his  fitap-granditLother'd  hair  .  2  U.  B.  LI.  66  ; 
A.  I.  R.  1925  P.  C.  29  ;  R  mj.  f>\  A.  No.  10G  of 
1925,  Ltd.  on\  A.IM.  1021  1\C.  88,  Dist. 

[P  138  0  2] 

Ba  Tkaung—  for  AppelUnb. 
S.  Ganguli  —  for  Rsapondanfc, 

Heild,  J.  —  Respondent  who  was  a 
napheff  of  Mn.  Ngwe  B^vin,  deceased,  and 
claicaa  to  be  one  of  her  heirs,  applied  for 
Letters  of  Administration  in  respect  of 


her  estate.  He  mentioned  in  his  appli- 
cation that  Ma  Ngwe  Bwin  had  left  an 
elder  sister,  and  a  younger  brother  still 
surviving  as  well  as  a  niece  and  another 
nephew 

Appellant  a  grandson  of  Ma,  Ngwe 
Bwin's  husband  Chit  Tun,  who  pre- 
deceased her,  opposed  respondent's  appli- 
cation for  letters  on  the  ground  that  he 
was  Mi  Ngwe  Bwin's  solo  heir,  but  he 
did  not  himself  apply  for  letters. 

The  lower  Court  held  that  respondent 
was  the  nearest  relative  of  Ngwe  Bwin, 
and  appellant  had  no  right  or  title  to  the 
estate  and  granted  letters  bo  respondent. 

Appellant  appeals  on  the  ground  that 
in  Burmese  Buddhist  Law  a  step-grand- 
child excludes  a.  nephow  from  inheritance 
in  respect  of  the  estate  of  the  step-grand- 
mother, and  that  therefore  respondent, 
not  being  an  heir  w.is  not  entitled  to 
letters. 

Since  Ma  Gun  Eon  v.  Mg  Po  Kywe  (1 ) 
Wds  decided  over  30  years  ago,  it  has 
been  regarded  as  settled  law,  that  step- 
children or  step-grandchildren  exclude 
collateral  relatives  as  heirs  of  the  step- 
grandparent,  and  this  view  of  the  law 
was  afliirined  by  their  Lordships  of  the 
Privy  Council  in  Maung  Dwe  v.  Khoo 
Hauny  Scin  (2)  Bat  it  is  contended  in 
the  present  case  that  the  fact  that  appel- 
lant made  a  claim  against  Ma  Hnin 
Bwin,  when  his  grandfather  Chit  Tun 
died  debars  him  from  being  recognized  as 
an  heir  of  Ma  Hnin  Bwin.  It  is  sought 
to  found  this  contention  on  the  deci- 
sion of  the  Privy  Council  in  the  case  of 
Ma  Thauny  v.  Ma  Than  (3),  but  that 
was  a  ciso  in  which  children  who  by 
reasjn  of  the  doabh  of  their  mother  and 
in  view  of  their  father's  remarriage  had  a 
right  as  against  their  father  to  claim  a 
share  of  the  property  of  the  marriage  of 
their  parents  and  had  exercised  thab 
right  and  received  their  share  of  the  pro- 
perty, claimed  again  as  against  their  step- 
mother on  their  father's  death  and  the 
decision  in  that  case  is  based  on  an  ex- 
press provision  of  the  Buddhist  Law 
which  says  that  children  who  have 
claimed  and  taken  their  shares  of  inherit- 


(1)  [1897-01]  2  U.  B.  B.  OG. 

(2)  A.  I.  R.    1925   P.  0.    29=3   Rang.    29=53 
I.  A.  73  (P.O.) 

(3)  A.  I.  R.    1024  P   C.    B8=5  Rang.   175=51 
Gal.  374—31  I.  A.  1  (P.  C.). 
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ance  from  the  surviving  parent  in  that 
parent's  remarriage  cannot  on  the  death 
of  that  parent  claim  from  the  step-parent 
a  share  in  the  property  of  the  second 
marriage.  It  is  contended  fhab  this  deci- 
sion establishes  a  general  rule  that  ac- 
ceptance of  a  share  of  inheritance  is  in 
every  case  a  bar  to  a  subsequent  claim  to 
inherit,  but  it  seems  to  me  clear  that  it 
does  not  establish  any  such  rule,  because 
what  is  a  bar  bo  a  claim  as  against  the 
step-parent  to  a  share  of  inheritance  as 
heir  of  the  deceased  parent  is  not  neces- 
sarily a.  bar  to  a  claim  to  inherit  as  heir 
of  the  sbep-paronb  himself. 

A  similar  question  to  that  which  arises 
in  the  present    case  was  considered    by  a 
Bench  of  this    Court    m  the   case  of    Po 
Saw  v.  Ma  Gyi  (±)  where  the   question 
was  whether   step-children  who  have  re- 
ceived  from  their  step-mother  tho  sharo 
of  inheritance  to  which  they  became  enti- 
tled as  against  her  by  reason  of  bho  death 
of    their   father  are   entitled,  as    against 
tho  step-mother's  nephews  tj  inhont  tho 
step-mother's   estate,    in    &   caso    where 
there  mo  no   children  or   descendants  of 
children   of  tho  maniago  of  their   father 
with  the  step-mother,     That  caso  13   ex- 
actly similar    to  the  present  caso,   except 
that  in  this  caso   tho  claimant  is  a-   stop- 
grandchild    instead     of   a  stop-child     or 
step-children,  ,i  difference  which  in  view 
of    tho   decision  in   Ma  Gun  Don's    CJLSO 
(l)    la    immaterial      The    contention    in 
that    case    was    tho    sumo    as   that    in 
the   present  caso,   namely,    the  facb  thai 
the    claimants   had    already    received    a 
share   of    inhoutanco    buried    any    -sub- 
sequent  claim    to   inheritance  on   their 
part,   and  it    was  supported  by   the  same 
reference  to  the  Privy  Council  ca.se  of  Ma 
Thauntj  v     Ma  Than   (3)    but  tho  Bench 
decided    that  the  step-children   excluded 
the    nephews.     I  know  of  no   subsequent 
ruling   which  throws   any  doubt  on   the 
decision  of    that  caso  and  in  further  con- 
sideration of  question  in  this  case,   I  see 
no   reason    to  believe   that  that   decision 
was  mistaken.     It  follows    that  if  appel- 
lant in  this  case  received  from  Ma  Ngwe 
Bwin  Ji  shave  of  inheritance  to  which    he 
became  entitled  on  the  death  of  his  grand- 
father  that  fact   would   not    debar   him 
from  being   his  step-grandmother's   heir, 
and  thoreforo  it   is  necessary  to   consider 
whether  or  not    in  fact   he   did   become 


(1)  Bang.  First  Appeal  No,  106  of  1925, 


entitled  to  a  share  as  against  his  step* 
grandmother  on  the  death  of  his  grand' 
father.  He  admittedly  claimed  and  re- 
ceived certain  property  from  Ma  Ngwe 
Bwin,  and  although  if  at  that  time,  he 
had  in  fact  no  right  of  inheritance  as 
against  her,  the  transfer  of  that  property 
would  be  rather  of  the  nature  of  gift  than 
a  transfer  of  property  to  which  he  had  i| 
right  of  inheritance,  nevertheless  even  if 
it  was  a  transfer  of  inheritance,  it  would 
not  debar  him  from  being  Ma  Ngwe 
Uwin'a  heir  and  from  claiming  inherit 
ance  as  such  heir,  and  since  he  is  such  an 
heir  and  as  such  heir  excludes  respondent 
from  inheritance,  respondent  cannot  be 
an  heir,  and  has  no  right  to  Letters  of 
Administration. 

I  would  therefore  set  aside  the  order 
oE  :he  lower  Courb  granting  Letters  of 
Administration  to  respondent  and  would 
direct  that  the  Letters  issued  to  him  be 
withdrawn,  and  cancelled 

I  would  also  direct  respondent  to  bear 
appellant's  costs  throughout 

Otter,  J, — The  respondent  is  the  nep- 
how  of  one  Ma  Ngwa  Bwin  deceased- 
and,  appellant  ig  her  step-giiindson  The 
former  obtained  LetteLS  of  Administra- 
tion to  Ma  NgweBwin's  estate,  anil  the 
Litter  appeals  against  that  order 

There  is  no  diaputo  upon  tho  facts  and 
tho  question  is  purely  as  to  tho  respec- 
tive rights  of  the  parties  under  the  Bur- 
mese Buddhist  Law  The  law  upon  the 
question  under  review  may  be  regarded 
ns  settled  and  it  is  necessary  to  refer  to 
'2  decisions  where  the  facts  were  almost 
indentical  with  those  in  the  present  caso 
vizi  Ma  Gun  Bon  v  Maung  Po  Kywe  (1) 
Ma^jicj  DWG  v  Khoo  Haung  Shem  (2). 
The  latter  case  is  a  decisiou  of  the  Privy 
Council  and  this  Court  is  of  course  bound 
by  it  It  may  bo  convenient,  however,  to 
sot  out  the  head  note  in  the  first  of  thesa 
two  oases,  for  down  to  the  year  1923 
where  it  was  explicitly  approved  by  their 
Lordships  of  the  Privy  Council  that  case 
was  regarded  as  the  leading  authority 
upon  the  matter  Tho  facts  were  iden- 
tical with  thoso  in  the  present  case  and 
tho  material  portion  of  the  head  note  are 
as  follows  : — 

"Held  altar  an  examination  of  all  the 
available  texts  of  Buddhist  Law  on  the  subject 
that  collateral  blood  relations  or  asooudanta 
can  succeed  to  an  inheritance  only  when  there 
are  no  possible  heira  in  tho  descending  line  ; 
that  step-children  ate  treated  as  entitled  to 
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some  share  of  inheritance,  like  descendants  by 
blood  ;  and  that  in  the  absence  of  natural 
descendants,  step-descendants  are  classed  as 
heirs  entitled  to  succeed,  the  bond  of  blood 
yeilding  to  the  more  important  consideration 
of  having  a  descendant  heir  and  representa- 
tive." 

Held  further  that  : 

••"where  there  ara  no  children,  bub  only 
grandchildren  surviving,  the  latter  succeed 
on  the  aanio  footing  as  children,  although 
theirparent  had  died  without  reaching  the  in- 
heritance or  obtaining  a  vested  interest,  the 
principle  of  Buddhist  Law  on  this  point  ap- 
parently being  that  this  rule  is  requisite  only 
whero  a  distinction  has  to  bo  made  between 
the  claims  of  different  classes  of  heirs,  and  its 
application  unnecessary  when  the  nearest 
heirs  all  stand  in  the  same  degree  of  relation- 
ship to  tha  deceased  owner  of  tha  estate  to  be 
divided." 

In  approving  of  this  decision  tho  Privy 
Council  gays  at  p.  33  of  the  report  of 
Maung  Dwe's  case  : 

"Onco  it  is  determined,  thvit  stop-children 
are  descendants  they  necessarily  oust  col- 
laterals, for  by  Buddhist  LAW  the  property 
never  ascends  as  long  as  it  can  descend.  The 
learned  appeal  Judge  in  this  case  says  : 

"The  point  of  view  of  the  Buddhist  Law  19 
undoubtedly  based  on  the  community  of  mtor- 
oat  between  husbrtnd  and  wife,  So  strong  is 
the  bond  between  them  that,  in  tho  absence  of 
natural  children  tho  husband's  or  wife's 
children,  as  tho  case  may  be,  rank  as  tho 
children  of  tho  step-parent  in  the  matter  of 
inheritance  to  tho  exclusion  of  collateral 
blood  relations," 
"Their  Lordships  agree  with  this  statement," 

One  further  point  may  briefly  be  re- 
ferred to.  The  appellants  are  the  sbep- 
grandchiidrea  of  the  deceased  Their 
natural  grandfather  Ko  Chit  Tun  died 
before  his  wife  Ma  Ngwo  Bvvin.  There 
was  evidence  that  during  the  last  illness 
of  the  latter  there  was  a  partition  of  Ko 
Chit  Tun's  properties  and  that  the  de- 
ceased made  over  35/-  "3  baskets  of  seed- 
ling sown  land"  to  the  appellant  The 
latter  admits  this,  but  it  is  not  clear 
whether  all  Ko  Chit  Tun's  property  was 
partitioned.  It  is  said  that  some  such 
partition  took  place,  the  appellant  lost 
any  right  he  m^y  have  had  to  inherit  the 
property  of  Ma  Ngwe  Bwin. 

The  case  of  Ma  Thaung  v  Ma  Than 
(3)  is  relied  on  by  the  respondent.  In 
that  case  the  Privy  Council  (upon  the 
authority  of  one  Dhammathat)  held  that 
whero  after  the  death  of  Iho  wife  hus- 
band partitioned  the  property  and  mar- 
ries again;  the  children  by  the  former 
marriage  cannot  claim  to  inherit 

Tha  reasoning  underlying  this  claim 
was  that  as  upon  a  second  marriage! 


which  he  was  about  to  contract,  all  his 
property  would  'become  the  joint  family 
property  of  himself  and  his  proposed 
wife,  it  was  natural  that  the  husband 
should  provide  for  his  then  children 
during  his  Jifetime.  It  is  only  necessary 
to  say  that  even  assuming  there  was  a 
partition  of  all  Ko  Chi  Tun's  property,  the 
facts  of  the  present  case  are  different. 
Ma  Ngwo  Bwin  did  not  marry  again,  nor 
is  there  any  evidence  that  she  ever  con- 
templated doing  so.  The  evidence  rather 
is  that  she  was  a  sick  woman.  The  fact 
that  there  may  have  been  some  sort  of 
partition  is  immaterial.  I  am  satisfied 
on  the  other  hand  that  under  tho  Bur- 
mese Buddhist  Law  the  respondent  was 
not  an  heir  of  Ma  Ngwe  Bwin. 

Tho  letters  granted  to  him  must  bo 
withdrawn  and  tho  order  granting  letters 
to  him  is  set  aside  with  costs  both  hear 
and  below 

K.N./RK.  Appeal  allowed 
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RUTLEDGH,  C.  J.,  AND  BROWN,  J. 

/.  E.  Moolla  and  another — Appellants 

v. 

Official  Liquidator — Respondent 
Civil  Misc.  Appeal  No.  57  of  1928,  Du- 
cidocl    on    4th    December     1928,  .against 
order  on  the   original   side  in  Civil  Misc. 
No.  78  of  1927. 

Companies  Act,  S.  235 — Unsuccessful  ap- 
peal by  directors  in  winding-up  proceeding — 
No  order  as  to  costs  —  Still  directors  can 
claim  reasonable  coats  bona  fide  incurred  for 
company  and  are  not  to  that  extent  bound  to 
make  up  company's  amount  in  their  hands. 

When  an  order  winding  up  a  company  i<* 
made,  the  petitioner  and  tha  company  will 
ordinarily  have  their  costs  out  of  tha  estate, 
and  the  more  fact  thab  up  order  was  passed 
while  dismissing  company's  apponl  by  tha 
Court  as  to  tho  coats  incurred  by  tho  company, 
is  not  by  itself  necessarily  an  obstacle  in  tho 
way  of  reasonable  claim  put  forward  by  the 
directors  for  money  bona  fido  expended  by 
them  in  tho  interest?  of  tha  company  especi- 
ally when  they  are  not  asking  any  sum  from 
Official  Liquidator  but  only  claiming  set  oil 
out  of  the  money  in  their  hinds.  [P  140  C  1,  2J 

N.  J/.  Cowasjee — for  Appellants. 

Clark — for  Official  Liquidator. 

Judgment. — This  appeal  arises  out  ol! 
the  liquidation  proceedings  of  M  E. 
Moolla  &  Sons,  Ltd.  An  order  was  passed 
directing  the  winding  up  of  the  company 
under  the  Indian  Companies  Act  on  21  & 
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June  1927.  The  company  appealed 
Against  bhia  order  and  pending  the  hear- 
ing of  the  appeal  asked  for  stay  of  the 
proceedings.  At  that  time  it  appears 
that  the  directors  of  the  company  had  in 
their  hands  a  sum  of  something  over  a 
lakh  of  rupees  belonging  to  the  company. 
By  consent  an  order  was  pissed  that  the 
directors  should  pay  over  the  sum  of  a 
lakh  of  rupees  to  the  Official  Liquidator 
and  should  give  security  for  the  payment 
of  the  balance  of  about  eight  thousand 
rupees,  if  the  appeal  frilled,  and  the  Gouit 
field  that  the  company  or  its  directoia 
were  not  entitled  to  retain  for  use  this 
sum  for  law  costs  in  connexion  with  the 
liquidation.  The  appeal  was  subsequent- 
ly dismissed  and  no  orders  were  passed 
by  the  appellate  Court  as  to  the  costs  in- 
curred by  the  company  in  the  appeal. 
The  total  amount  retained  by  the  direc- 
tors was  Ra  9,158-0-9.  The  Official 
Liquidator  called  on  the  directors  to  re- 
fund this  amount  The  directors  claimed 
that  they  had  spent  tho  whole  of  the 
amount  in  expenses  of  litigation  The 
Official  Liquidator  then  applied  to  the 
Court  for  an  order  under  S  235,  Com- 
panies Act,  calling  upon  the  directors  to 
refund  tho  amount.  The  matter  was 
heurd  ex  parfco  so  far  as  the  directors 
were  concerned  and  an  order  was  passed 
directing  them  to  refund.  It  is  against 
this  order  that  tho  present  appoil  19 
filed. 

[t  is  ojufcendo'l  on  behalf  of  the  appel- 
Lmts  that  in  u  case  such  as  the  present 
the  company  is  entitled  to  its  costs  in 
the  liquidation  proceedings  out  of  the 
estate,  and  we  have  been  referred  to  t'ne 
ease  of  In  re  Ilumbrr  Ironworks  Co  (l)  It 
was  there  held  that,  when  an  order  wind- 
ing up  a  company  is  made,  the  petitioner 
and  the  company  will  ordinarily  have 
their  costs  out  of  the  estate.  In  his  ori- 
ginal order  directing  the  company  to  be 
wound  up  tho  learned  Judge  of  the  trial 
Court  passed  orders  directing  that  the 
costs  of  the  advocates  of  the  company 
would  come  out  of  the  estate.  No  such 
order  was  pissed  by  the  appellate  Court, 
and  it  is  contended  on  behalf  of  the  res- 
pondent that  it  is  not  open  to  the  direc- 
tors now  to  make  any  claim  in  this  con- 
nexion We  are  not  satisfied  that  this 
by  itself  is  necessarily  an  obstacle  in  the 
way  of  the  claim  now  put  forward  The 

^(1)  [18~86]  2lTq~  15=35   Banv.    346=14  "L/T7 
216=13  Jur.  (a  B,)  265, 


directors  are  not  now  asking  that  the 
Official  Liquidator  should  make  over  any 
sum  out  of  the  estate  They  are  chim- 
ing that  certain  sums  of  money  liAve  been 
bona  fide  expended  by  them  ID  the  inter- 
ests of  the  estate  and  that  they  are  not 
liable  to  pay  those  sums  to  the  estate.1 
The  matter  was  not  considered  by  the 
appellate  Court  at  all,  and  we  think  it 
way  opan  to  the  Official  Liquidator  under 
the  directions  of  the  Court  to  allow  the 
payments  claimed,  if  satisfied  that  they 
were  made  bona.  fide  in  the  interests  of 
the  company  The  company  lost  in  ap- 
peal, ani  the  appeal  must  therefore  be 
held  not  in  fact  to  have  been  in  the  in- 
terests of  the  company.  But  .it  is  dim- 
cult  to  hold  that  the  directors  did  not 
bona  fide  at  the  time  believe  that  they 
were  acting  in  the  interests  of  the  com- 
pany  and  we  are  therefore  of  opinion  that 
u.  reasonable  amount  might  have  been 
allowed  to  them  for  their  costs,  We  are 
quite  unable  to  hold  that  the  claim  made 
by  them  was  a,  reasonable  one  The 
claim  included  sum  of  Rs  2,000  or  over 
for  each  of  no  less  than  four  different  ad- 
vocates, and  we  are  unable  to  hold  thab 
so  large  tin  expenditure  of  money  was 
justified  We  do  not,  however,  think  that 
the  learned  trial  Judge  sliDuld  have  10- 
j acted  the  claim  of  the  directors  in  its 
entirety  We  think  that  the  directors 
insight  reasonably  have  been  allowed  one 
set  of  costs  as  taxed  by  the  T.ixm^  Mas- 
ter We  therefore  set  aside  the  order  of 
the  trial  Jljdge,  and  direct  that  the  di- 
rectors shall  be  allowed  to  deduct  from 
the  amount  payable  by  them  their  costs 
of  appeal  in  Civil  Miscellaneous  Appeal 
No  127  of  1927,  the  costs  to  be  taxed  by 
tho  Taxing  Master  as  between  advocate 
and  client.  We  pass  no  order  as  to  the 
costs  of  this  appeal. 

B  K.  Order  modified. 
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DGE,  C.  J.,  AND  BROWN,  J, 

Official  Assignee,  Rangoon  —  Appel- 
lant 

v. 
B.  M.P.V.  M.  Firm— Respondents. 

First  Appeal  No.  222  of  1928,  Decided 
on  4th  January  1929,  against  judgment 
on  original  side  in  Civil  Regular  No.  478 
of  1927. 
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Contract  Act.  S.  216— .1  mortgaging  hii 
Cinema  theatre  on  a  leasehold  from  (r  to  G 
— Subiequent  mortgage  with  power  to  sale 
in  favour  of  G — A  again  mortgaging  the  pro- 
perty to  K  for  one  lac — C  given  management 
of  Cinema  with  power  to  utilize  profits  in 
lieu  of  principal  and  interest — O  selling  the 
property  in  pursuance  of  his  power  of  sale — 
G  purchasing  it  and  getting  renewal  of  lease 
of  Cinema  site— G  also  getting  assignment  of 
J'j'<j  mortgage  of  one  lac  for  15  thousand  — 
A  wat  held  not  entitled  to  benefit  of  pur- 
chast  by  C  or  of  the  assignment  from  K  by 
him, 

In  June  IQll)  A  took  a  lease  of  certain  land 
from  (!  for  ten  years  and  built  a  Cinema 
Theatre.  In  September  1022  A  mortgaged  the 
Cinem.i  to  r/for  Rs.  4X000  out  of  which  R*. 
15,000  ware  the  balance  due  on  a  mortgage  of 
January  1921.  Thia  Cinema,  however,  with 
other  proparty  \v,u  already  mortgaged  in  Juno 
1922  to  G.  In  April  1923  A  executed  a  further 
mortgage  for  one  lao  to  one  Et  the  property 
mortgaged  boiug  the  one  mortgaged  to  G  and 
some  other  property,  In  September  1923  A 
under  a  deed  handed  over  the  management  of 
the  Cinema  to  C  with  power  to  utilise  tho  pro- 
fit for  payment  of  principal, and  Interest  due  to 
him  (I  then  «erved  notice  on  A  to  pay  up  the 
amount  under  hia  mortgage  of  September  1922 
failing  which  he  threatened  to  exorci.se  hia 
power  of  sale  under  tha  mortgage.  The  pro- 
perty wro  accordingly  sold  and  purchased  by 
G  in  Juno  1924.  G  in  July  1924  obtained  ,i 
new  loas£  of  the  Cinomj.  .site  for  1G  years.  In 
the  same  month  G  also  got  .iu  assignment  of 
the  mortgage  of  one  lac  in  favour  of  K  for  a 
sum  of  Kg.  15,000  only.  A  brought  a  suit 
claiming  that  C  should  be  treated  as  his  ageut 
and  that  a*  such  I  was  entitled  to  the  benefit 
of  the  purchase  of  the  Cinema  and  the  subse- 
quent leaqe  and  of  the  assignment  of  his  mort- 
gage by  E. 

Held  :  that  C'i  possession  as  mortgagee  did 
not  give  him  any  peculiar  moans  or  facilities 
for  making  the  purchase  of  the  property 
brought  to  sale  under  a  subsequent  mortgage 
with  which  he  had  nothing  whatever  to  do. 
In  making  the  purchase  G  svas  in  no  way  act- 
ing or  purporting  to  ao!i  under  his  power  as 
agent.  The  Halo  wai  effected  not  by  .1  and 
not  by  G  but  by  G  who  had  acquired  this 
power  of  sale  long  bafore  G  had  been  appointed 
agent.  The  principles  of  S.  216  did  not  apply 
to  tho  oaae  and  A  could  not  claim  the  advan- 
tages of  the  sale  on  behalf  of  tha  estate  of  A. 
G  was  also  entitled  to  the  full  benefit  of  its 
purchase  from  (I  of  tha  debt  due  to  him.  The 
general  rule  being  that  if  one  person  buys  tho 
debts  of  another  for  less  than  their  face  value, 
he  is  entitled  to  claim  for  the  whole  debt. 

[P  143  0  1,  2  ,  P  144  C  1] 

Leach — for  Appellant. 
Payet — for  Respondents. 

Judgment. — The  appellant  the  Official 
Assignee  brought  a  suit  against  the  res- 
pondents, the  B.  M.  P.  V.  M.  Chettyar 
Firm,  for  a  declaration  that  the  insol- 
vent's estate  which  the  appellant  repre- 
sents is  entitled  to  the  benefit  of  certain 


transactions  entered  into  by  Mia  defen- 
dants The  insolvent  is  one  Ahmed 
Ismail  Hashim  Atchia  On  1st  Juno 
1919  he  took  a  lease  of  certain  land  from 
the  Goolam  Ariff  Estate  Coy.,  Ltd  ,  for  a, 
term  of  ten  years,  one  condition  in  the 
lease  being  that  he  should  erect  thereon 
a  substantial  building  costing  not  less 
than  Es.  50,000  to  75,000  Afcohia  erec- 
ted buildings  on  the  land  at  a  cost  of 
Kg.  1,31,000  and  used  the  same  for  the 
purposes  of  a  cinema  known  as  "  Tho 
Eoyal  Cinema.  "  In  January  1921  Atchia, 
mortgaged  the  Eoyal  Cinema  and  his  in- 
terests under  the  lease  to  the  company 
for  the  sum  of  Ra  00,000.  lie  subse- 
quently repaid  E3  45,000  of  this  debt, 
but  on  9th  September  1922  he  executed  a 
further  mortgage  for  tho  balance  of 
Es  10,000  due  on  the  earlier  mortgage 
and  for  a  further  sum  of  Es  30,000. 
Meanwhile  on  13th  June  1922  Atchia  had 
executed  a  mortgage  in  favour  of  the 
Chetlyar  Firm  Tho  property  then  mort- 
gaged included  the  Eoyal  Cinema,  which 
had  been  previously  mortgaged  to  the 
Company,  and  alao  the  Cinema  do  Paris, 
another  property  of  Atchia's 

On  20bh  April  1923  Atchia,  exo- 
cufced  a  further  mortgage  for  Es. 
1,00,000.  Thia  mortgage  was  in  fa- 
vour of  his  brother-in-law,  Ebrahita 
Ismail  Ghanchee  and  included  the- 
Eoyal  Cinema,  the  Cinema  de  Paris 
and  other  assets  of  the  film  agency  busi- 
ness arid  a  printing  press  On  27th  Sep- 
tember 1923  Atchia  executed  a  deed 
whereby  he  handed  over  the  management 
of  the  Eoyal  Cinema  to  tha  Chettyar 
Firm  Ghanchee  was  a  paity  to  this 
deed.  The  ChebtyarFirm  was  empowered 
to  utilize  the  profits,  first  for  the  pay- 
ment of  interest  due  to  them  by  Atchia, 
and  secondly  for  payment  of  the  principal 
sum  due  It  gave  the  Chettyar  Firm  a- 
general  power  to  collect  moneys  due  to 
Atchia  and  in  the  event  of  the  bioscope 
shows  not  being  profitable  it  gave  the 
Chettyar  Firm  power  to  sell  the  same 
On  the  same  date  a  deed  was  executed 
whereby  Ghanchee  agreed  to  treat  the 
Chettyar  Firm  as  co-mortgagees  on  his 
mortgage  for  Es.  1,00,000  to  secure  Es. 
50,000  of  the  sum  of  Es  70,000  due  by 
Atchia  to  the  Firm  on  unsecured  debts. 
Atchia  then  left  Eangoon  about  December 
1923  for  the  Andaman  Islands  and  savo 
for  one  short  interval  did  not  return  untij 
July  1924 
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The  management  of  the  Royal  Cinema 
was  left  entirely  in  the  hands  of  the 
Firm.  Before  Atchia  left  for  the  Anda- 
mans  he  received  a  notice  from  the 
Goolam  Ariff  Estate  Company  calling 
upon  him  to  pay  up  the  principal  sum  of 
Bs.  45,000  due  on  the  mortgage  of  9th 
September  1922,  failing  payment  of  which 
the  company  would  take  steps  to  recover 
the  amount.  Atchia  asked  for  further 
time  but  this  was  refused,  the  company 
stating  that  unless  the  money  was  paid 
they  would  take  immediate  steps  to  rea- 
lize their  securities.  The  company  ap- 
pear to  have  taken  no  further  steps  until 
about  May  1924  when  they  advertised 
the  properties  for  sale  under  the  power 
given  in  their  mortgage-deed  of  Septem- 
ber 1922. 

The  Chettyar  Firm  advised  Atchia  both 
by  letter  and  by  telegram  that  the  com- 
pany were  pressing  for  their  money, 
urging  him  to  come  to  Rangoon  at  once, 
or  if  that  were  impossible  to  empower 
some  one  to  act  on  his  behalf.  Atchia 
did  not  come  to  Bangoon  till  the  begin- 
ning of  July  or  empower  any  one  to  act 
for  him.  In  the  meantime  tho  Boyal 
Cinema  was  sold  by  auction  under  tho 
power  of  sale  in  the  mortgage-deed  on 
21st  Juno  1924  and  purchased  by  the  de- 
fendant firm  for  Bs.  65,000.  Bs.  45,000 
of  this  sum  was  paid  to  the  company  in 
settlement  of  their  debts,  and  the  balance 
after  allowing  for  the  costs  of  the  sale 
was  utilized  towards  the  mortgage  debt 
duo  to  the  Chettyar  Firm. 

On  17th  July  the  Chettyar  Firm  ob- 
tained a  new  lease  of  the  site  of  the  Boyal 
Cinema  for  a  period  of  16  years  from  the 
Company,  and  on  25th  July  they  leased 
the  Cinema  to  Madan  Theatres,  Ltd.,  at 
a  monthly  rental  of  Bs.  2,150.  Mean- 
while on  2nd  July  1924  Ghanchee  assig- 
ned to  tho  defendant  firm  the  whole  of 
tho  debt  of  Bs.  1,00,000  due  to  him  on 
bis  mortgage-deed  for  the  sum  of  Bs. 
15,000. 

The  plaintiff  claims  that  in  these  cir- 
cumstances the  Chettyar  Firm  must  be 
Created  as  Atchia's  agents  and  that 
Atchia  is  entitled  to  the  benefit  both  of 
the  purchase  of  the  Boyal  Cinema  and  of 
the  assignment  of  his  mortgage  by  Ghan- 
chee. The  claim  is  based  in  part  on  tho 
fact  that  the  Chettyar  Firm  were  mort- 
gagees in  possession  and  in  part  on  the 
fnot  that  they  were  the  agents  of  Atohia, 


The  learned  trial  Judge  held  that  the 
plaintiff  had  not  established  his  case,  and 
except  with  regard  to  a  sum  of  Bs.  2,500 
given  by  Atohia  as  a  deposit  on  tailing 
the  lease  from  the  Goolam  Ariff  Estate 
Co.  in  1919  as  to  which  there  was  no 
real  dispute,  he  has  dismissed  the  plain- 
tiff's suit.  The  plaintiff  has  now  appealed 
against  his  decision. 

We  have  been  referred  to  a  number  of 
English  cases  in  which  the  acts  of  mort- 
gagees in  possession  or  of  agents  have 
been  held  to  have  been  performed  on  be- 
half of  their  principal  and  to  be  acts  for 
the  benefit  of  which  they  were  bound  to 
account  to  their  mortgagor  or  principal 
In  the  case  of  Hobday  v.  Peters  (1),  a 
solicitor's  clerk  had  been  giving  a  client 
his  advice  and  with  the  help  of  the  know- 
ledge obtained  by  him  in  connexion  with 
this  advice  he  purchased  tho  mortgage 
granted  by  the  client  for  less  than  half 
the  amount.  It  was  held  with  regard  to 
this  purchase  that  he  was  a  trustee  for 
the  benefit  for  the  mortgagor.  In  tho 
case  of  White  v.  City  of  London  Brewery 
Co.  (2),  tho  mortgagees  in  possession  of  a 
public  house  let  the  promises  with  a  res- 
triction that  the  tenant  should  take  beer 
of  their  brewing  and  none  other.  It  was 
held  that  they  must  account  for  such 
additional  rent  as  might  have  been  got  if 
the  premises  had  been  let  without  res- 
triction. In  the  case  of  Rajah  Kishcn- 
datt  Bam  v.  RajahMumtazAli  Khan  (3), 
the  mortgagee  had  purchased  after  his 
mortgage  certain  encumbrances  on  the 
property  mortgaged.  It  was  held  in  tho 
circumstances  of  that  case  that  the  mort- 
gagor was  entitled  to  redeem  the  whole 
estate  on  paying  tho  original  mortgage 
money  plus  the  money  used  for  the  pur- 
chase of  the  encumbrances.  The  circum- 
stances of  that  case  were  somewhat  pecu- 
liar and  not  analogous  to  those  of  the 
case  now  before  us  The  principle  fol- 
lowed appears  to  have  been  that  .in  that 
case  the  mortgagee  by  virtue  of  his  pos- 
session had  acquired  a  peculiar  means  of 
making  the  purchase,  and  in  the  course 
of  their  judgment  their  Lordships  refer red| 
to  cases  in  which  purchases  made  by  the 
mortgagee  in  possession  might  uot  be 


(1)  84  E.  R.  400. 

(2)  [1888]    39  Ch.  D.  530=53  L.J.Oh.  98=36 

W.B.  881—60  L.T.  19 

(3)  [1880]  5  Oal.  193=0  i.A.  145=5  C.L.R. 
213=4  Sar,  17  (P.C.). 
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held  to  be  advantageous  to  the  mortgagor. 
On  p  153  of  their  judgment  they  remark: 
11  la  such  casoi  tha  mortgagee  can  hardly 
bo  said  to  have  derived  from  hla  mortgagor 
any  peculiar  maans  or  facilities  for  making 
the  purchase  which  would  not  be  possessed  by 
a  stranger,  and  may  therefore  be  hold  entit- 
led, equally  with  a  stranger,  to  make  it  for  his 
own  benefit.  " 

It  the  case  of  Mollct  v.  Robinson  (4), 
Willeg,  J.,  remarks  at  p.  655  of  the  judg- 
ment : 

11  It  is  an  axiom  of  the  law  of  principal  and 
agout  that  a  broker  employed  to  soil  caanct 
himself  become  the  buyer,  nor  can  a  broker 
employed  to  buy  become  himself  the  seller, 
without  distinct  notice  to  tha  principal.  r' 

This  general  rule  was  approved  in  the 
case  of  Bentlcy  v  Craven  (5).  At  p.  30 
the  Master  of  the  Bolls  remarked  wif/h 
regard  to  this  rule' 

"It  is  founded  on  thii  principle,  thai  an  agent 
will  not  be  allowed  to  place  himself  in  a  situ- 
Auion  which,  under  ordinary  circumstance.1*, 
would  tempt  a  man  to  do  that  which  ia  not 
the  best  for  his  principal,  and  it  is  the  plain 
duty  of  evory  agent  to  do  fcho  best  he  ca,c  for 
his  principal.  " 

In  the  case  of  Dally  v.  V/onham  (G) 
the  purchase  by  an  agent  for  inadequate 
price  was  set  aside  In  that  case  the  pur- 
chaser resided  on  the  spot  and  was  fully 
acquainted  with  the  value  of  the  pro- 
perty, whereas  the  vendor  lived  at  a  dis- 
tance and  had  not  seen  the  property  foi 
20  years  In  the  case  of  Hesse  v.  Briant 
(7),  specific  performance  was  refused  of 
an  agreement  entered  into  to  sell  a  pro- 
perty between  two  persons,  where  the 
same  solicitor  acted  for  both  parties.  In 
the  case  of  Barker  v.  Harrison  (8),  nn 
agent  who  had  purchased  lands  of  his 
principal,  and  who,  previously  to  con- 
tract, had  entered  into  a  secret  negotia- 
tion for  a  resale  of  part  of  the  property 
at  a  profit,  was  declared  a  trustee  for  hie 
principal  to  the  extent  of  that  profit. 

None  of  these  cases  seems  to  us  to  be 
very  similar  to  the  case  which  we 
have  to  decide.  The  Chettyar  Firm 
were  in  possession  oE  the  property 
which  they  purchased  as  mortgagees. 
But  it  seems  to  us  impossible  to  hold 
that  their  possession  as  mortgagees  gave 
them  any  peculiar  means  or  facilities  for 
making  the  purchase  of  the  property 
brought  to  sale  under  a  subsequent  mort- 

(4) 


5  P.C.O.  G4G. 
)  52  E.R.  29. 
55  E.R,  32G. 
43  E.R.  1375. 
63  E,R,  954. 


gage  with  which  they  had  nothing  what- 
ever to  do.     They  had,  it  is  true,  special 
means  of  knowing  the  nature  of  the  pro- 
perty, but  it  does  not  appear  that    there 
were    encumbrances    on    the      property 
which  any  stranger   with   due   diligence 
and  due   searching   at   the    Registration 
Office  might   not    have  known.     In    in- 
forming Atchia  of  the   intention    of   the 
Goolam  Ariff  Estate  Company  the   Ohet- 
tyar  Firm  said  nothing    whatever   about 
the  sale  of  the  property  under  the  power 
of  sale  in  the  mortgage-deed.    But    they 
did  quite  clearly  urge  Atchia  to    come  to 
Rangoon  without    delay,    and    boforo    he 
left  for  the    Andamans   Atchia   had    re- 
ceived full  notice  that  tho  company  were 
likely  to  exerciso  their  power      The  sale 
of  the  property   took   place   at   a   public 
auction,  and  presumably  if  the    Chettyar 
Firm  had  not  purchased    it   would    have 
been    purchased    by   somebody  else  at  a 
still  lower  price. 

Tho  deed  by  which  tho  company  exe- 
cuted the  conveyance  in  favour  of  the 
Chettyar  Firm  is  a  somewhat  curious 
one.  The  sale  was  under  tho  power  of 
sale  in  tho  mortgage-deed  subsequent  to 
the  date  of  the  Chettyar's  mortgage. 
Quite  clearly,  therefore,  the  sale  could 
not  affect  the  Chettyar's  mortgage  in 
any  vray  and  what  was  in  fact  sold  was 
the  equity  of  redemption  of  this  mort- 
gage from  the  Chettyar.  Nevertheless 
the  sale-deed  says  that  Rs  20,000  should 
be  utilized  towards  the  settlement  of 
this  mortgage*.  Be  that  as  ib  may,  we 
do  nob  think  ib  can  beheld  that  in  mak- 
ing the  purchase  under  the  power  of  sale 
the  Chettyar  Firm  were  making  an  un- 
fair and  special  use  of  the  knowledge 
acquired  by  thorn  as  mortgagees  in  pos- 
session, lu  actual  fact  they  purchased 
only  the  equity  of  redemption  of  their 
own  mortgage  amounting  to  Rs.  50,000 
and  Rs.  65,000  was  not  so  inadequate 
a  price  as  it  might  at  first  sight  appear 
The  deed  giving  management  of  the 
Cinema  to  the  Chettyar  Firm  not  only- 
put  them  as  mortgagees  in  possession, 
but  also  empowered  them  us  agents  It 
gave  them  power  in  certain  circumstan- 
oes  to  sell  the  property.  But  we  do  not 
think  that  the  cases  cited  to  us  aje 
authorities  for  the  contention  that  in 
these  circumstances  a  sale  by  them  must 
be  held  to  have  been  for  the  benefit  of 
their  principal.  The  snleg  in  all  the 
case?  cited  were  giles  by  or  to  the  agent 
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when  he  was  clearly  exercising  the  power 
of  his  agency.  In  the  present  case  ib 
is  perfectly  clear  that  on  making  the 
purchase  the  Ghettyar  Firm  was  in  no 
way  acting  or  purporting  to  act  under 
their  power  fig  agents.  The  sale  was 
effected  not  by  Atchia  and  not  by  the 
Chettyar  Firm,  but  by  the  Goolam  Ariff 
Estate  Company  which  Iv.id  acquired  this 
power  of  sale  long  before  tho  Chettyar 
Firm  had  been  appointed  agents. 

The  principles  of  the  English  law  on 
this  subioct  ure  incorporated  in  Ss  21S 
and  21G,  Contract  Act.  S  216  lnys 
down  that  if  an  agent,  without  the 
knowledge  of  his  principal,  deals  in  tho 
business  of  the  agency  on  his  own  ac- 
count instead  of  on  account  of  his  prin- 
cipal, the  principal  is  entitled  to  claim 
from  the  agent  any  benefit  which  may 
have  resulted  to  him  from  the  transac- 
tion It  seems  to  us  impossible  in  the 
present  case  to  hold  that  the  Chettyar 
Firm  in  purchasing  at  a  sale  held  under 
the  power  given  to  tho  Goolam  Ariff 
Estate  Company  long  before  the  firm  be- 
came the  agent  was  dealing  in  tho  busi- 
ness of  the  agency  at  all  As  agents  they 
had  no  power  either  to  make  tho  sulo 
under  tho  power  in  tho  mortgage-deed 
or  to  stop  it.  It  seems  to  us,  therefore, 
thtit  the  principles  of  this  section  do  not 
apply  to  the  present  case  and  that  the 
appellant  cannot  claim  the  advantages 
of  tho  sale  on  behalf  of  the  estate  of 
Atchia  Nor  can  we  see  sufliciont  reason 
for  holding  that  tho  Chettyar  Firm  is  not 
entitled  to  the  full  benefit  of  its  pur- 
chase from  Ghanchee  of  the  debt  due  to 
him.  It  is  true  that  the  Chettyar  Finn 
was  in  a  fiduciary  position  in  regard  to 
a  part  of  the  property  to  which  the 
mortgage  for  Rs  1,00,000  referred  But 
it  does  not  seem  to  us  that  in  purchas- 
ing this  debt  the  Firm  made  any  spe- 
cial use  of  the  knowledge  obtained  there- 
on in  such  capacity.  The  general  rule 
undoubtedly  is  that  if  one  person  buys 
the  debts  of  another  for  less  than  their 
face  value,  he  is  entitled  to  claim  for  the 
whole  debt.  We  are  unable  to  see  any 
sufficient  circumstance  in  the  present 
case  to  bring  it  outside  the  ordinary 
rule. 

There  are  undoubtedly  in  this  case 
many  circumstances  which  strongly  sug- 
gest collusion  between  the  Chettyar 
Firm  and  the  Goolam  Ariff  Estate  Com- 


pany. But,  as  pointed  out  by  the 
learned  trial  Judge,  there  is  no  reference- 
to  collusion  in  the  plaint,  and  we  are  not 
prepared  in  the  circumstances  to  differ 
from  his  view  that  collusion  is  not  es- 
tablished. The  trial  Court  whilst  dis- 
missing tho  main  part  of  the  plaintiff's 
claim  passed  a  decree  in  hiy  favour  for 
the  sum  of  Rs  2,400  This  was  the  sum 
originally  deposited  with  the  Goolarn. 
Ariff  Fjstate  Company  by  Atchia  when 
taking  out  his  original  lease  in  1919. 
By  taking  a  fresh  lease  in  their  favour 
the  Chettyar  Firm  obtained  the  advan- 
tage of  this  deposit  and  they  aro  admit- 
tedly bound  to  account  to  the  Official 
Assignee  for  this  sum.  No  complaint 
can,  therefoie,  bo  made  as  to  tho  decree 
of  the  trial  Court  in  favour  of  the  plain- 
tiff for  this  sum.  Tho  defendants,  how- 
ever, have  filed  a  cross-objection  on  tho 
matter  of  costs  The  trial  Judge.directed 
that  the  parties  should  respectively  pay 
their  own  costs  on  the  ground  that  tho 
plaintiff  had  succeeded  in  part  and  failed 
in  p,iit.  On  this  point  it  is  urged  that 
tho  amount  of  Rs.  2,400  for  which  a 
decree  was  passed  in  favour  of  tho  plain- 
tiff was  a  small  sum  compared  with  tho 
Rs  20,000  at  which  he  valued  his  mam 
claim  ;  and  further  thub  there  never 
really  was  any  dispute  as  regards  this 
Rs.  2,400  and  that,  therefore,  no  litiga- 
tion with  regard  to  it  was  ever  neces- 
sary There  is  some  force  in  this  con- 
tention ;  but  wo  are  nevertheless  not 
satisfied  that  there  is  sufficient  ground 
for  interfering  with  the  discretion  of  tho 
trial  Court  in  tho  matter  of  costs  We 
have  held  that  the  Official  Assignee  has 
not  established  tho  main  part  of  his  case. 
But  tho  actions  of  the  Chettyar  Firm  in 
dealing  with  the  property  and  the  debts 
have  been  of  such  a  nature  as  necessarily 
to  arouse  doubt  and  suspicion  in  the 
mind  of  the  Official  Assignee,  and  we  are 
of  opinion  that  tho  Chettyar  Firm  must 
be  held  largely  responsible  for  the  bring- 
ing of  this  action  The  result  is  that 
we  dismiss  both  the  appeal  and  the 
cross-objection  with  costs. 


U.K. 
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Put  Ghong  —  Applicant 

v. 
Maung   Po  Cho — Respondent. 

Civil  Revn.  No  296  of  1928,  Decided 
ou  6th  March  1929.  against  decree  of 
Disfc.  Court,  Frome. 

(a)  Civil  P,  C.,  S.  115— On  failure    to  take 
into  account  some  legal  proposition   or  mate- 
rial fact  the  Court1!  decision  may  be  reverted. 

Where  the  lower  Court  haa  applied  its  mind 
to  the  case  and  duly  considered  the  facts  and 
the  law  applicable,  then  although  its  decision 
may  bo  erroneous,  the  error  cannot  be  cor- 
rected on  revision,  bub  if  Che  lower  Court  haa 
failed  to  take  into  account  some  proposition 
of  law  or  some  material  fact  in  evidence,  it 
haa  acted  illegally  and  its  decision  may  be 
reversed  :  2  L.  B.  R.  333,  Foil.  [P  146  G  1] 

(b)  Contract     Act,    S.    152— Pawn-broker 
issued    pawn     ticket    containing    clause   ex- 
empting pawn-broker  from    liability    in    cer- 
tain situation — Bailee  could    plead    the    con* 
tract    as   exempting  him  from  liability. 

Whcra  a  pawn  broker  issued  a  pawn 
ticket  on  certain  jewellery  being  deposited 
with  him,  and  tho  pawn  ticket  contained  a 
clause  exempting  tho  pawn  broker  from  all 
liability  in  case  of  destruction  of  property 
under  certain  circumstances,  on  a  suit  being 
brought  by  tho  owner  for  the  recovery  of 
price, 

Held  :  a  bailee  can  contract  himself  out  of 
liability.  It  la  not  clearly  deduoible  from 
the  terms  of  S.  152  that  a  bailee  may  only 
make  a  special  contract  increasing  his  res- 
ponsibility and  that  he  cannot  make  a  special 
contract  reducing  it:  32  Mad.  95  Dis(.\  10 
L.  B.  R.  292,  Foil.  [P  146  0  2,  P  147  G  1] 

Rafi — for  Applicant. 
Maung  Ni — for  Respondent. 

Judgment. — The  case  raises  a  some- 
what interesting  point  The  matter 
comes  before  the  Court  by  way  of  an  ap- 
peal from  a  judgment  and  decree  of  the 
'  District  Court  of  Prome  Mr.  Bin,  how- 
ever, on  behalf  of  the  appellant  agrees 
that  no  appeal  lies  to  this  Court  for  it 
is  a  small  cause  matter  of  the  value  of 
less  than  500.  He  asked  me,  however,  to 
treat  the  case  as  arising  by  way  oE  revi- 
sion and  in  the  circumstances,  [  may  do 
so.  In  this  connexion  I  would  point  out 
that  the  course  should  only  be  taken  in 
exceptional  circumstances  and  where  it 
is  apparent  that  injustice  might  be  dona 
by  refusing.  The  facts  are  simple.  The 
applicant  is  a  licensed  pawn  shop  kelper 
and  with  him  was  deposited  certain 
jewellery  by  the  respondent.  A  pawn 
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ticket  was  issued  to  which  'reference 
must  later  be  made.  Subsequently  a 
robbery  took  place  at  the  pawn  shop  and 
the  property  deposited  together  with 
other  articles  was  stolen.  The  pawn 
ticket  in  question  upon  which  appears 
the  thumb  impression  of  the  respondent 
contains  a  clause  exempting  the  pawn 
shop  keeper  from  liability  in  the  event 
of  destruction  of  the  property  by  the 
"five  kinds  of  enemies,  insects  and  mice." 
At  the  foot  of  the  ticket  appears  a  note  : 
"The  following  ia  regarded  as  acts* of  pro- 
vidence ^destruction  of  veimin,  rats,  water, 
fire  or  robbery  or  theft." 

There  is  no  dispute  between  the  par- 
ties that  the  respondent  is  prima  facie 
bound  by  the  terms  of  the  pawn  ticket 
and  also  that  the  contract  purported 
to  exempt  the  pawn  shop  keeper  from 
liability  in  the  case  of  robbery  or 
theft.  The  respondent  brought  a  suit 
in  the  Township  Court  of  Paungde 
claiming  the  property  or  its  value.  The 
learned  Township  Judge  decreed  the  suit 
in  his  favour  being  of  opinion  that  the 
applicant  was  not  protected  by  the  term* 
of  the  contract.  He  took  tho  view  that 
bailees  such  <as  the  applicant  are  pro- 
tected only  by  Ss.  151  and  152,  Contract 
Act,  1872,  and  that  the  liability  therein 
provided  for  cannot  be  avoided  by  any 
special  contract  between  the  parties  It 
should  be  stated  that  this  question  was 
clearly  raised  upon  the  pleadings  and 
there  is  no  doubt  that  the  point  was  both 
argued  before  and  considered  by  the 
Judge  of  the  Township  Court  On  ap- 
peal, however,  to  the  District  Court  of 
Prome,  the  learned  Additional  District- 
Judge  makes  no  mention  at  all  of  this 
matter.  He  deals  only  with  the  ques- 
tion from  the  point  of  view  of  the  liabi- 
lity imposed  by  the  sections  of  Indian 
Contract  Act,  to  which  I  have  just  re- 
ferred and  agrees  with  the  view  taken 
by  the  Township  Judge,  which  was  that 
the  applicant  did  not  take  the  amount 
of  care  laid  down  in  S.  151  of  the  ActP 
and  dismissed  the  appeal.  So  far  as  I 
can  see  from  his  order,  the  learned  Ad- 
ditional District  Judge  did  not  apply 
his  mind  to  what  waft>the  real  point  in 
issue.  •*"£ 

The  first  questidfl,' therefore,  for  me  ia 
whether  -in  the  circumstances  the  ap- 
plicant may  be  said  to  have  brought 
himself  within  the  provisions  of  8.  115r 
Civil  P.  G.  It  is  suggested  here  that 
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the  learned  Additional  District  Judge 
acted  in  tha  exercise  of  his  jurisdiction 
illegally  or  with  material  irregularity 
in  that  he  omitted  to  decide  what  WAS 
tbe  real  question  in  tbe  ca.se.  It  should 
be  observed  that  the  question  of  the  pre- 
sent case  is  one  of  law. 

From  among  the  numerous  case*  de- 
cided in  the  various  Courts  of  India 
upon  the  point  three  were  cited  before 
me.  They  are  Venka  Bai  «v  Lakshman 
Venkoba  (1),  Zeya  v  Mi  On  Kra  Zan 
(2)  Kahyaparama  Padiyachi  v.  C.  V.  A. 
R.  Ghetty  (3).  The  second  of  these  oasea 
was  decided  by  a  Bench  of  the  late  Chief 
Court  of  this  province  and  it  will  be 
convenient  for  rne  to  set  out  a  portion  of 
the  head  note  whiuh  ia  as  follows  : 

"After  consideration  of  the  ruling  of  the 
Privy  Oounoil  in  the  light  of  subsequent  deci- 
sions of  the  High  Courts  that  where  the  lower 
Court  has  applied  its  mind  to  the  case  and 
[duly  considered  tha  facts  and  the  law  applic- 
lable,  then  although  ita  decision  may  be  er- 
'roneous,  the  error  cannot  be  corrected  on 
'revision,  but  that  if  tha  lower  Court  has 
{failed  to  take  into  account  some  proposition 
(of  Jaw  or  florae  material  fact  in  evidence,  it 
has  acted  illegaMy  and  its  decision  may  be 
ire  versed." 

I  A  very  large  body  of  authority  was 
examined  by  the  learned  Judges  in  this 
!case  and  after  this  full  consideration 
their  decision  is  well  summarized  in  the 
'portion  of  the  head  note  set  out  above. 
Accepting  this  statement  of  the  law  as 
correct  it  is  evident  that  this  is  a  case 
i where  this  Court  could  exercise  its 
power  of  revision.  The  question  next 
'arising  is  whether  the  applicant  is  pro- 
tected from  liability  by  the  terms  of  the 
clause  in  the  pawn  ticket.  Apart  from 
the  provisions  of  SB.  151  and  152,  Con- 
tract Aofc,  no  ground  was  suggested  and 
I  know  of  none  why  he  is  not  in  this 
position.  S.  151  is  as  follows  : 

"In  all  cases  of  bailment  the  bailee  is 
bound  to  take  as  much  oare  of  the  goods 
bailed  to  him  as  a  man  of  ordinary  prudence 
would  under  similar  circumstances,  take  of 
his  own  goods  of  the  same  bulk,  quality  and 
value  as  the  goods  bailed." 
And  8.  152  provides  : 

""that  the  bailee  in  the  absence  of  any  special 
contract,  is  not  responsible  for  the  loss,  des- 
truction, or  deterioration  of  the  thing  bailed, 
if  be  has  taken  the  amount  of  care  of  it  as 
in  S.  151." 

The  suggestion  before  me  was  that  the 
R Deoi al  contract  referred  .to  in  the   latter 

(1)  [18883  12  Bom.  617.       . 

(2)  2  L.  B.  B.  383. 

(3)  [1917]  11  Bur.  L,  T.  73=39  I.    C,   154=9 
L.  B.  B.  1. 
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section  o*n  in  U*    inorea.se    bub    cannob 
desraisd,  the    amount  of   liability  of  a 
bailee.     Upon  the  face   of    it    the   argu- 
ment lacks  conviction,    for    if   such   had 
been  the  intenti3ti  of    the    legislature    it 
would  have  been  a  simple  mitter  to  give 
expression  to  it.     Mr.  Maung  Ni  who  ap- 
peired  for   the    respondent   relies  on   a 
Full  Bench  decision   of   Mahomed    Raw- 
thar  v.  The  British  India    Steam  Navi- 
gation Go.  Ltd.  (4).     In  that  case  a   bill 
of  lading  containing  a    clause   exempting 
the  Steamship    Co.  from  liability  in  cer- 
tain circumstances  Wtia  under    considera- 
tion and  one  of  the  majority    members  of 
the  Court  was  of  opinion    that    the   mr- 
riers  in  India  cannot  exempt    themselves 
by  express  contract    from    liability.     It 
is  to  be  observed  thab  this  case    may    he 
distinguished  from  the  present  cise  upon 
t.ne   facts.      I   need    not,  however,    deal 
further     with    this   authority,     for    the 
matter  has  been  the  subject    of    decision 
by  a  Pull  Bench  of  the  late  Chief    Courb 
of  this  province  in  the  case  of  B  I  S  N. 
Co.  Ltd.  v   All  Bhai   Mahomed  (jj,      la 
that    case    the   question   was    whether  a 
common  carrier  by  sea  can    by    the    law 
of  Iniia,  contract  himself    out    of   liabi- 
lity for  neglect,  and  it  tfas  held  that    he 
can      It  will  be  "sufficient   for   the   pur- 
poses of  the    present  case  to   quote    two 
passages  from  the  judgment  of  the  mem- 
bers Lof    the    Courb.     At   p    299   of   the 
report,  Mr.    Juttioe     Robinson,     as   he 
then  was  said  this  : 

"Lastly  I  am  quite  unable  to  agroo  that  a 
bailee  oanot  limit  his  liability  under  S  152 
of  the  Aofc.  That  he  can  do  so  by  making  a 
special  contract  was  pointed  out  in  Mooihora 
Kant  Shaw's  case.  S.  151  lays  down  the  ordi- 
nary duty  of  a  bailee  in  all  oases  of  bailment 
and  S.  152  enacts  that  that  degree  of  care  ii 
to  be  exacted  from  him  in  the  absence  of  a 
special  contract.  To  read  it  otherwise  than 
aa  allowing  him  to  reduce  his  liability  is  to 
hold  that  the  legislature  enacted  an  unneces- 
sary provision  and  to  give  a  forced  men  ing 
to  the  language  used. 

Ab  p.  306  Twomey,C.  J  ,  said  : 
"It  ia  not  clearly  deduoible  from  tha  terms 
of  8.  152  that  a  bailee  may  only  make  a  spe- 
cial contract  increasing  his  responsibility, 
and  that  he  cannot  make  a  apaoial  contract 
reducing  it.  This  is  a,  proposition  curtailing 
the  ordinary  right  of  freedom  of  contract  and 
we  must  hesitate  to  give  effect  to  such  a  pro- 
position on  the  strength  of  a  mere  inference 
and  in  the  absence  of  express  enactment  " 

(4|  [1909]  82  Mad.  96=1 1.  0.  977  =H8  M,  L. 
^  J.  497. 

(5)  [1920]  10  L,  B.  R.  292=62  I.  C.  378 
(F.  B.). 
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.  So  far  as  I  know  the  authority  of  the 
last  mentioned  case  has  not  been  question- 
ed in  this  province  It  is  agreed  on  all 
hands  that  the  only  question  for  me  is 
whether  as  a  matter  of  law,  the  appli- 
cant cannot  avail  himself  of  the  protec- 
tion provided  for  in  the  pawn  ticket.  I 
must  hold,  therefore,  in  view  of  the  case 
I  have  jugfc  referred  fco  and  in  view  of 
what  I  think  is  the  meaning  of  the 
sections  of  the  Contract  Act  in  discus- 
ision  that  he  can.  The  application  must, 
therefore,  be  allowed. 

As  I  have  already  stated  the  matter 
came  before  me  by  way  of  appeal.  I  am 
of  opinion  therefore  that  although  this 
application  is  successful,  the  applicant, 
ought  not  to  receive  his  costs  in  this 
Court  The  application  must  be  Allowed 
\vithoub  costs  in  this  Court  but  the  res- 
pondent will  pay  the  applicant  his  cosba 
in  the  two  lower  Courts. 


P.R/K.K. 


Application  allowed. 


A  I   R.  1929  Rangoon  147 

BAGULEY,  J. 
Emperor 

v. 

Maung  Po  Sein — Non-Applicant. 
Criminal   Bevn.    No.    351-B   of   1928, 
Decided  on  llth  July  1928. 

Burma  Habitual  Offender!  Restriction 
Act,  S.  18  (l)-Scope -Burma  Gambling  Act, 

The  Habitml  Offenders  Restriction  Act 
does  nob  apply  to  parsons  proceeded  against 
under  S.  17,  Gambling  Act  A.  I.  R.  1926 
Jiang.  182  and  4.  I.  fi,  1927  Bauj.  98,  llel.  on. 

[P  147  0  2] 

The  faobs  are  clear  from  the  following 
report  of  the  District  Magistrate  of 
Prome. 

REPORT 

Subject  :  —  Validity  of  an  order  of 
restriction  passed  after  prosecution  under 
S.  17,  Burma  Gambling  Act. 

Under  S.  438,  Criminal  P.  C.,  I  submit 
herewith  Criminal  Misc.  No.  69  of  1926  of 
the  Head  Quarters  Magistrate,  Prome  and 
Criminal  Beg  Trial  No  121  of  1928  of 
the  Township  Magistrate,  Thegon,  for  the 
orders  of  the  Hon'ble  Judges. 

The  facts  are  as  follows  : 

On  1st  March  1926  Nga  Po  Sein  was 
prosecuted  under  S.  17,  Burma  Gambling 
Act  in  the  Court  of  the  Head  Quarters 
Magistrate^  Prome.  An  order  under  S.  7, 


Burma  Habitual  Offender^  Restriction 
Act  was  finally  passed  on  him,  rest  riot- 
ing his  movements  to  a  village  tract  in 
Padaung  Township  for  a  term  of  three 
years  His  restriction  area  has  since 
been  changed  for  reasons  which  are  not 
on  the  record,  but  probably  to  give  him 
a  better  opportunity  to  earn  his  own 
living. 

In  view  of  1.  L.  R  ±  Rany  123  and  4 
Rang.  455  it  appears  more  than  doubtful 
whether  nn  order  of  restriction  could 
legally  be  passed  in  a  prosecution  under 
S.  17,  Burma  Gambling  Act,  but  the 
order  did  not  evoke  any  comment  at  the 
time  or  when  the  ruling  was  published 
and  there  ia  no  doubt  that  rightly  or 
wrongly  such  orders  were  passed  on 
several  occasions  in  this  district  in  1926 
and  1927,  during  a  period  when  a  large 
number  of  habitual  thieves  and  other 
offenders  were  being  dealt  with  under 
the  preventive  sections. 

Nga,  Po  Sein  recently  violated  his  re- 
striction order  and  absented  himself  for 
nearly  a  month.  He  was  prosecuted 
under  S  18  (l)  (a),  Habitual  Offenders 
llesfcriction  Act,  before  the  Township 
Magistrate,  Thegon,  who  has  reported  the 
case  for  orders  I  am  of  opinion  that  the 
original  order  was  ultra  vires  and  will 
now  have  fco  be  set  aside  and  that  no 
action  can  be  taken  against  Nga  Po  Sein 
for  his  breach  of  the  order  It  will  also, 
in  the  event,  be  necessary  to  scrutinize 
the  records  of  the  large  number  of  res- 
tricted offenders  in  the  district  to  see  if 
similar  orders  have  been  passed  under 
S.  17,  Burma  Gambling  Act.  Nga  Po 
Sein  is  on  bail  for  the  time  being. 

Judgment.— It  has  already  been  held 
in  Emperor  v.  Kyaw  Eld  (l)  that  the 
Habitual  Offenders  Restriction  Act  does 
not  apply  to  persons  proceeded  against 
under  S.  3,  Opium  Law  Amendment  Act, 
and  in  Nrja  Pa  v.  Emperor  (2)  that  it 
does  not  apply  fco  persons  proceeded 
against  under  S.  64-A,  Burma  Excise  Act. 
There  seems  to  be,  as  yet,  no  recorded 
case  stating  whether  or  not  it  applies  to 
persons  proceeded  against  under  S.  17, 
Gambling  Act. 

In  my  opinion  it  does  not.  The  word- 
ing of  the  relevant  sections  is,  mutatiE 
mutandis,  exactly  the  same,  and  probabl) 
8.  17,  Gambling  Act,  as  the  oldest  of  the 

(1)  A.  I.  R.  1926  Bang.  163=4  RM*.  193. 

(2)  A.  1.  R.  1927  Rang.  98=4  Rang,  465. 
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three,  is  the  one  from   which  the  other 
two  were  copied. 

There  ia  no  need  for  me  to  pass  any 
orders  in  this  case.  The  District  Magis- 
trate has  powers  under  the  Habitual 
Offenders  Restriction  Act  to  vary  or 
cancel  any  order  passed  under  it  As 
regards  the  case  from  the  Court  of  the 
Township  Magistrate,  Thegon,  which 
started  this  matter,  it  appears  to  be  in 
suspense,  no  orders  have  been  passed 
under  it,  and  probably  the  simplest  way 
of  dealing  with  it  would  be  for  the 
learnei  District  Magistrate  to  arrange 
with  the  Public  Prosecutor  to  have  it 
withdrawn.  Let  the  records  be  returned. 


B.K. 


Order  accordingly. 
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HEALD,  J. 

Maung  Pe  Sein  and  others — Appel- 
lants. 

v. 

Ma  Thin  My  a — Respondent. 

Special  Second  Appeal  No.  391  of  1928, 
Decided  on  3rd  January  1929,  against 
order  of  Dist.  Court,  Thaton,  in  Civil 
Misc  Appeal  No.  169  of  1927. 

Civil  PC,,  O.  21,  R.  92-Order  under— 
No  second  appeal  lies — Provisions  of  S.  104, 
Civil  P.C.,  are  not  affected  by  Burma  Courts 
Act,  S.  11. 

The  provisions  of  S.  11,  Burma  Courts 
Act,  do  not  afoot  those  of  S.  101,  Civil  P.  C., 
and  no  second  appeal  lies  from  an  order  set- 
ting aside  sale  under  0.  21,  B.  92.  [P.  148  C  2] 

Po  Aye — for  Appellants. 

Judgment.  —Jn  Suit  No.  106  of  1926, 
of  the  Township  Court  of  Bilin  the  pres- 
ent respondent  obtained  a  decree  against 
Fo  Kyaw,  now  represented  by  the  appel- 
lants, for  partition  and  possession  of  a 
house  and  its  site  or  for  Bs.  650,  as  re- 
presenting the  value  of  her  half  share  of 
the  property. 

Tn  Execution  Case  No.  179  of  1926  of 
the  same  Court  respondent  applied  for 
execution  of  that  decree,  and  by  consent 
the  whole  property  was  sold  by  Court 
auction,  each  party  to  be  allowed  to  bid 
at  the  auction  and  the  costs  to  be  re- 
covered from  Po  Kyaw'a  half  share  of  the 
sale  proceeds. 

The  property  was  brought  in  by  res- 
pondent for  Bs.  870. 

Po  Kyaw  applied  for  the  sale  to  be  set 
aside  under  the  provisions  of  O.  21, 


B.  89  on  his  paying  into  Court  Bs,  870r- 
the  price  paid  for  the  property  at  the 
auction. 

The  Judge  ordered  that  the  sale  should 
be  set  aside  on  Po  Kyaw's  depositing 
Bs.  43-8-0  as  being  five  per  cent,  of  the 
purchase  money,  together  with  Ba.  438, 
as  being  half  the  purchase  money,  only 
a  half  share  of  the  property  having  in 
effect  been  sold,  and  Bs.  193-12-0  on  ac- 
count of  costs.  A  sum  of  Bs.  672-4-0  was 
accordingly  deposited  by  Po  Kyaw  and 
the  sale  was  set  aside. 

Respondent  appealed  against  the  order 
setting  aside  the  sale,  aud  the  lower  ap- 
pellate Court  set  aside  that  order. 

Appellant  comes  to  this  Court  in  second 
appeal  but  it  seems  clear  that  no  second 
appeal  lies. 

An  appeal  from  an  order  under  O.  21, 
B  92,  lies  under  O,  43,  B  1  (j),  and 
under  S.  104  (2)  of  the  Code  no  further 
appeal  lies  from  any  order  passed  in  such 
appeal.  In  my  view  the  provisions  of 
S  11,  Burma  Courts  Act,  do  not  affect 
those  of  S.  104  of  the  Code. 

I,  therefore,  hold  that  the  present  ap- 
peal does  not  lie  and  I  dismiss  it. 

R.ic.  Appeal  dismissed* 
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PRATT  AND  OTTER,  JJ. 

Ma  On  Myaing — Appellant. 

v. 
Ma  Me  San — Bespondent. 

First  Appeal  No.  12  of  1928,  Decided 
on  7th  January  1929,  against  the  judg- 
ment of  the  Dist.  Court,  Lower  Chindwin, 
in  Civil  Begular  No.  2  of  1927 

Buddhist  Law  (Burmese)  —  Succeiiion  — 
Minor  dying  joint  with  hit  mother  and 
•liter  —  Mother  inherit!  in  preference  to 
•liter. 

On  the  death  of  a  minor  Burmese  Buddhist, 
living  jointly  with  his  parent  (mother)  and 
slater,  a  parent  (mother)  IB  not  debarred  from 
inheriting  his  son's  property  by  the  fact  that 
his  Bister  (and  her  daughter)  is  alive.  The 
rights  of  his  mother  in  reipect  of  any  pro- 
perty belonging  to  him  would  have  stood 
upon  a  different  footing  from  any  such  rights 
had  he  attained  his  majority  and  separated 
himself  from  the  parental  roof  :  A.  I.  B.  1914 
P.  C.  97,  Dist.',  8  L.  B.  B.  197,  Bel.  on. 

[P  IfiO  0  11 

J.  C.  Day — for  Appellant. 

Ko  Ko  Oyi — for  Bespondent. 
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Judgment  —  la  this  case  the  short; 
facts  are  that  in  the  year  1910-11  a  man 
called  U  Tha  Htu  died  leaving  as  des- 
cendants two  grandchildren,  who  weft 
then  minors  and  of  whom  one  is  the 
plaintiff,  and  their  mother,  his  daughter- 
in-law,  Ma  On  Myaing  the  first  and  only 
defendant  who  need  be  considered. 

The  plaintiff  claims  the  whole  of  her 
grandfather's  property,  her  brother 
having  died  in  1921-22. 

The  defendant  has  all  along  been  in 
possession  of  and  looking  after  the  pro- 
perty, and  there  was  some  suggestion 
that  her  claim  was  time  barred.  As, 
however,  she  is  only  twenty-three  years 
of  age  now  this  cannot  well  be;  and 
moreover,  as  the  lower  Court  rightly 
held,  defendant  1's  possession  has  been 
adverse  only  since  she  refused  to  give  up 
the  property. 

The  other  points  taken  in  the  lower 
Court  were  quite  rightly  not  argued  in 
this  Court,  for  upon  the  facts  that  Court 
seems  to  have  come  to  a  correct  deci- 
sion, and  indeed  no  such  gift  or  promise 
on  the  part  of  U  Tha  Htu  as  was  sug- 
gested could  have  the  force  of  law. 

It  was  said,  however,  that  plaintiff 
must  fail  as  to  her  brother's  share  in  the 
inherited  property;  for  as  to  that,  by  the 
Burmese  Buddhist  Law  of  Succession, 
since  he  was  living  with  his  mother  at 
his  death,  the  latter  and  not  the  plaintiff 
would  inherit  his  share. 

Reliance  was  placed  upon  three  cases 
Maung  Shwe  Bo  v  Maung  Pyo  (l), 
Ma  Po  Hmon  v.  Maung  Kan  (2)  and 
Ma  Hnin  Bwin  v.  U  Shwe  Gon  (3),  the 
last  being  a  case  decided  by  the  Privy 
Council.  It  will  be  observed  that  the 
first  two  cases  of  these  were  decided  ap- 
parently mainly  upon  the  authority  of 
Maung  Chit  Kyiue  v.  Maung  Pyo  (4).  In 
the'first  of  these  three  cases,  the  following 
extract  from  Chit  Kyiue'  s  case  (4)  was 
approved  by  the  Court:  see  p.  527  of 
Maung  Shwe's  case: 

"  The  Buddhist  law  is  opposed  to  the  asoant 
of  inheritance,  bub  when  it  cannot  go  by  des- 
cent the  inheritance  is  allowed  to  ascend, 
first  to  the  father  and  mother,  and  failing 
them,  to  the  first  line  of  collaterals,  and,  in 
the  absence  of  heirs  in  that  degree,  to  the 
grandfather  and  grandmother  and  the  next 
line  of  collaterals." 


TijIlBiflSobj  L.  B.  H,  624^ 

(2)  [1897-1901]  2  U.  B.  R,  157, 

(3)  A.  I.  R.  1914  P.   0.   97=41   Oal.   887=41 

I,  A.  121,  (P.O.). 

(4)  [1892-96]  2  U.  B.  R.  184. 


Now,  it  is  perfectly  true  that  in  the 
case  of  Ma  Hnin  Bwin  v.  U  Shwe  Gon 
(3),  their  Lordships  of  the  Privy  Council 
expressed  themselves  as  not  satisfied 
with  the  reasons  apparently  underlying 
the  decision  in  Chit  Kywe's  case  (4). 
Indeed,  they  expressed  themselves  as 
satisfied  with  the  authoritative  charac- 
ter of  the  Dhammathata  and  in  parti- 
cular they  at  p.  12  of  the  report,  quoted 
with  approval  a  dictum  of  the  Manukye, 
which  is  as  follows: 

"  The  general  rule  is  that  relatives  of  pre- 
vious generations  shall  not  inherit  the  pro- 
perty of  their  descendants.  But  if  a  person 
dies  leaving  neither  wife,  children,  brothers 
nor  sisters  his  parents  become  his  sole  heirs." 

The  question  in  the  case  before  the 
Committee  was  as  to  the  respective  rights 
of  a.  sister  on  the  one  hand,  and  the 
father  on  the  other,  to  the  property  of 
two  deceased  ladies  who  were  respec- 
tively sisters  and  daughters  of  the  rival 
claimants.  These  three  ladies  had  lived 
apart  from  their  father  for  many  years, 
and  it  was,  as  we  understand  the  case, 
for  this  reason  that  their  Lordships  of 
the  Privy  Council  decided  the  matter  at 
issue  in  their  favour.  At  p.  4  of  the 
report,  their  Lordships  state: 
"  that  the  present  case  should  not  be  held  as 
dealing  with  or  affecting  parental  rights  in 
cases  where  the  family  continues  to  live 
together  " 

Their  Lordships  go  on  to  lay  stress  jon 
the  important  rights  of  parents  in 
Burma  so  far  as  their  children  are  con- 
cerned. 

In  the  present  case  it  is  admitted 
that  the  two  minors  lived  in  the  house 
of  their  mother  up  till  the  time  of  the 
death  of  the  respondent's  brother.  Res- 
pondent herself  also  lived  on  under  her 
mother's  roof  until  her  marriage  some 
five  years  ago.  The  case  therefore  upon 
the  facts  is  different  from  the  Privy 
Council  case.  So  far  as  we  know  there 
is  no  reported  authority  exactly  upon 
the  point. 

An  examination,  however,  of  May 
Oung's  "  Leading  Cases  on  Buddhist, 
Law,11  second  edition,  pp.  302 — 308, 
makes  it  clear  that  it  was  the  view  of 
the  learned  author  that  in  such  a  case  a 
parent  would  succeed  to  the  estate  of  his 
or  her  child  in  preference  to  a  brother 
or  sister  of  that  child.  He  says  at 
p,  306: 

"  The  exclusion  of  parents  by  brothers  and 
sisters  when  the 'family  have  ceased  to  live 
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together  must  bo  taken  as  an    exception  to  the 
rules  rotating  to  nearness  of  relationship." 

In  this  connexion  it  is  evident  that; 
a  mother  stands  in  relationship  nearer 
to  her  son  than  does  her  daughter  by  the 
sume  father  We  find,  moreover,  that 
bhejview  contended  for  by  the  appellant 
receives  the  support  of  the  learned  author 
(U  Tha  Gywe)  of  "  A  Conflict  sf  Autho- 
rity in  Buddhist  Law."  After  a  discus- 
sion of  the  matter  he  says,  at  p  326, 
that  the  rule  laid  down  by  thair  Lord- 
ships of  the  Privy  Council  does  not  apply 
in  a  case  where  the  family  continues  to 
live  together.  In  support  of  his  con- 
clusion he  cites  the  case  of  Ma  Ein  v. 
Tin  Nga  (5).  In  that  case  a  Bench  of 
the  then  Chief  Court  said: 

"  The  ordinary  rule  of  inheritance  under 
the  Buddhist  Law  ia  that  the  husband  is  sole 
heir  to  the  wife  and  the  wife  solo  heir  to  the 
husband,  whether  there  be  issue  of  the  mar- 
riage or  not.  The  texts  cited  above  show  that 
in  cartain  cases  the  surviving  parent  of  n 
childless  son  or  daughter  is  allowed  to  share 
with  the  surviving  wife  or  husband,  wlnlo 
brothers  and  sisters  do  not  come  in  at  all  " 

It  is  true  that  the  facts  of  this  case 
and  those  dealt  with  by  the  text  referred 
to  were  somewhat  different  from  those 
in  the  present  case.  It  appears  bo  us, 
however,  that  the  position  is  an  analog- 
ous one;  and  although  it  is  also  true  that 
the  extract  from  the  Dhammathats  re- 
lied upon  by  their  Lordships  of  the  Privy 
Council  in  Ma  Hmn  Bwin's  case  (3)  is 
entirely  unqualified  ab  it  stands,  yet 
we  feel  bound  to  hold  that  upon  the  facts 
of  the  present  cu.se,  a  parent  is  not  de- 
barred from  inheriting  her  son's  pro- 
perty by  the  fact  that  his  sister  (and  her 
daughter)  is  alive. 

In  this  view  we  are  strengthened  by 
what  appears  to  have  been  in  the  minds 
of  their  Lordships  when  dealing  with 
the  rights  of  children  living  apart  from 
their  parents  It  must  be  borne  in  mind 
that  the  respondent's  brother  was  ap- 
parently a  minor  and  certainly  quite 
young  at  his  death.  The  rights  there- 
fore, of  his  mother  in  respect  of  any  pro- 
perty belonging  to  him,  may  well  be 
said  to  stand  upon  a  different  footing 
from  any  such  right  had  he  attained 
his  majority  and  separated  himself  from 
the  parental  roof. 

It  may  be  that,  in  some  cases  it  would 
be  difficult  to  decide  whether  such  -se- 
paration as  would  deprive  a  parent  of 

~(5)  [1914]  8   L.    B.    R.    197=30   I.    C.  594=8 
Bur.  L.  T.  145. 


interest  had  taken  place.  In  the  pre- 
sent case,  however,  it  is  clear  there  waa- 
no  separation 

In  all  the  circumstances,  therefore,  we 
feel  bound  to  hold  that  the  appellant  is 
entitled  to  a  half  share  in  the  property 
in  dispute 

There  was  no  dispute  as  to  the  identity 
of  the  property  in  suit.  The  decree  of 
the  lower  Court  must  be  modified,  and 
a  decree  for  u  half  only  of  the  suit  pro- 
perty substituted  (with  the  exception  of 
item  No.  8)  and  for  Rg  300  by  way  of 
mesne  profits. 

In  view  of  the  fact  that  the  point  upon 
which  we  have  decided  this  appeal  is 
an  entirely  new  point  and  was  not  argued 
in  the  lower  Court,  we  do  not  propose 
to  award  costs  to  the  appellant. 

The  appeal  is  therefore  allowed  but 
without  costs,  and  the  order  of  the  lower 
Court  as  to  costs  is  confirmed 


R  K. 


Appeal  allowed. 
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CAHR,  J. 
Emperor 

v 

Mating  Ba  Win   and   other 3 — Accused. 
Criminal  Revna.  Nos.  1160-A  to  1177-A 
of  1928,  Decided  on  12th  December  1928, 
against  orders  of   First  and  Second  Addl 
Mag  Moulmeingyuu 

Burma  Vaccination  Act  (1  of  1909),  Si.  4 
and  13 — Child  above  six  months — Parent  re- 
fusing to  allow  child  to  be  vaccinated — 
Conviction  under  S.  13  is  unsustainable  — 
Procedure  must  be  followed  as  laid  down  in. 
Vaccination  Act  (13  of  1880),  SB.  17,  18  and 
22 

In  Burma  Aob  I  of  1903,  S.  4  ia  the  only 
provision  under  which  vaccination  of  a  child 
can  ba  ordered  and  that  section  applies  only 
if  the  child  ia  undar  six  months  of  age  and 
hag  been  exposed  to  infection,  There  is  noth- 
ing in  Burma  Act  1  of  190D  to  authorize  any 
officer  to  ^require  the  parent  of  a  child  over 
BIX  months  of  age  to  have  it  vaccinated.  In 
such  cases  S.  9,  Vaccination  Act  (13  of  1880), 
would  apply  and  then  the  procedure  prescri- 
bed in  SB  17,  18  and  22  must  ba  followed. 
Conviction  of  a  person  under  S.  13  (1),  Burma, 
Vaccination  Act,  for  refusing  to  allow  his. 
child  to  be  vaccinated  cannot  be  sustained. 

[P  151  G  2] 

Judgment.  —  One  judgment;  will 
suffice  bo  dispose  of  Criminal  Revisions 
Nos.  1160-A  bo  1177-A  inclusive.  They 
are  concerned,  respectively,  with  Cri- 
minal Regular  Trials  Nos.  128,  134,  135r 
,  133,  130,  132,  148,  149,  150,  153. 
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155  and  157  of  the  First 
Magistrate,  Moulmeingyun,  and  Nos  75, 
76,84,  85 'and  86  of  the  Second  Addi- 
tional Magistrate,  Moulmeingyun.  In 
all  these  oases  the  accused  were  prosecut- 
ed by  a  vaooinator  of  the  name  of  Maung 
Han  for  an  offence  alleged  to  be  under 
S.  13  (1),  Burma  Vaccination  Law 
(Amendment)  Act,  1  oF  1909,  and  the 
accused  have  all  been  convicted  of  an 
offdnce  under  that  section  of  that  Act, 
and  fines  of  Rs  2  have  been  inflicted  in 
the  cases  of  each  of  sixteen  accused, 
Rg  3,  in  one  case,  and  Rg  5  in  the  re- 
maining case.  The  complaints  filed  by 
Maung  flan  Were  all  on  a  printed  torm 
in  Burmese.  The  form  states  that  the 
complaint  is  laid  under  8.  13  (l),  Burma 
Act  1  of  1909,  and  alleges  thLit  the 
accused  without  cause  refused  to  allow 
his  child  to  be  vaccinated  by  the  vacci- 
nator.  In  some  cases  Maung  Han  laid 
complaints  against  both  parents,  in 
others  against  one  parent  only  In  one 
case  No.  75  of  the  Second  Additional 
Magistrate,  Maung  Han  actually  prose- 
cuted both  parents  and  also  the  child, 
aged  four  years  of  age  The  complaint 
against  the  child  was  exactly  the  same 
as  that  against  her  parents,  namely, 
that  she  refused  to  allow  her  child  to  be 
vaccinated  This  child  was  actually 
summoned  to  appear  before  the  Court  as 
an  accused.  The  attention  of  the  Magis- 
trate is  called  to  S.  82,  I  P.  C  I  am 
glad  to  note  that  the  child  was  not  con- 
victed. Although  in  some  cages  Maung 
Han  instituted  proceedings  against  both 
parents,  in  every  case  the  Magistrate 
was  satisfied  with  inflicting  punishment 
on  one  parent,  and  acquitted  the  other 
without  giving  any  valid  grounds  for  his 
acquittal. 

The  .First  Additional  Magistrate  in 
his  oases  stated  particulars  of  the  offence 
as  follows  : 

"  Without  any  reason  refused  to  allow  his 
child  to  be  vaccinated  when  asked  by  the 
complainant  vaooinator,  and  thereby  commit- 
ted an  offence  punishable  under  S.  13  (1), 
Burma  Vaccination  Act.  " 

The  Second  Additional  Magistrate  in 
his  oases  stated  particulars  of  offence  as 
follows  : 

"That  you failed  to  submit  your 

children  to  the  vaooinator  for  vaccination 
when  summoned,  and  thereby  committed  an 
offence  punishable  under  S.  13  (1)  Burma 
Act  i  of  1909.  " 

With   one  exception   all    the  accused 


is  obvious  that 

they  were  pleading  guilty  to  the  fact 
that  they  had  refused  to  allow  their 
children  to  be  vaccinated,  and  not  to  an 
offence  under  9.  13  (1),  Burma  Act  I 
of  1909. 

It  is  quite  obvious  that  the  Magistrate 
never  referred  to  S  13  (l),  Burma  Act 
1  of  1909,  before  accepting  these  comp- 
laints and  convicting  the  accused.  S.  13 
(l)  in  the  plainest  terms  relates  to  the 
refusal  of  a  person  to  be  vaccinated  him- 
self, and  has  nothing  whatever  to  da 
with  the  refusal  of  parents  to  allow 
their  children  to  be  vaccinated.  The 
law  relating  to  vaccination  in  Burma  is 
contained  in  the  Indian  Vaccination 
Act,  13  of  1880,  the  Burma  Vaccination 
Law  (Amendment)  Act,  1  of  1909,  and 
y  49,  Burma  Rural  Self -Government 
Act,  4  of  1921.  The  provisions  of  the 
two  former  Acts  have,  under  8.  49  of 
the  latter  Act,  been  extended  to  the 
Myaungmya  District  by  Department  of 
Public  Health  Notifications  Nos,  112  and 
113,  dated  10th  September  1924. 

In  Burma    Act   I  ot   1909,  S.  4  is  the 
only  provision    under  which    vaccination 
of  a    child  can  be  ordered    and  that    sec- 
tion applies   only  if    the   child   is  under 
six  months  of  age  and    has  been    exposed 
to    infection      It    is   not    alleged,  much 
less    proved,    in  any  of    these  oases  that 
either  of  these  conditions  existed.    There 
is    nothing    in    Burma    Act  1  ot  1909  to 
authorize   any    ofhoer     to     require     the 
parent  of  a,  child  over  six  months  of   age 
to  have  it  vaccinated,  and  for  suoh  a  pro- 
vision   it   is   necessary    to    turn  to  S.  9, 
Act  13  of  1880,  which  requires  the  parent 
or  guardian  of  a   child  who  has   attained 
the  age  of  six  months  to  have  it  vaccina- 
ted. S  9,  Act  13joE  1880,  would  therefore 
seem  to  apply  in  the  present   case.     But 
the   proper  procedure  to  be   adopted   in 
enforcing  S.  9  is  laid  down   in  Ss.  17  and 
18    of  that    Act.     Under  S.    17  a  notice 
must  be  served  on  the  parent,   requiring 
him  to  attend  at  a  time  and   place  to   be 
specified  in  the  notice  to  have  the    child 
vaccinated,  and  then  under  S.  18,   if  that 
notice  is  not  complied  with,  the  Superin- 
tendent  of  Vaccination  must   report  the 
matter   to    a  Magistrate  duly  appointed 
in  that  behalf,  who   shall   summon   the 
parent  and  demand   his  explanation,  and 
if  such    explanation  is  not  satisfactory, 
make  an  order  directing   the  parent  to 
comply  with  the    notice  before    a  date 
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to  be  specified.  It  is  only  on  the  failure 
of  the  parent  to  obey  the  order  of  the 
Magistrate  that  he  can  be  oonvioted  of 
an  o Hence,  which  offence  will  fall  under 
B  22  of  the  Aot.  This  procedure  was 
not  adopted  in  any  of  the  present  oases, 
and  consequently]  the  convictions  are 
all  unsustainable.  The  convictions  in 
all  these  18  cases  are  set  aside,  and  the 
fines  must  be  refunded  to  the  accused. 

Ib  is  not  known  from  what  source  the 
vaccinator,  Maung  Han  obtained  the 
printed  forms  of  complaint  which  he 
filed  in  these  cases  These  printed 
forms  do  not  set  out  any  offence  what- 
ever under  the  Vaccination  Law,  and 
they  are  entirely  illegal.  The  District 
Magistrate,  Myaungmya,  should  take 
steps  to  see  that  complaints  of  this  type 
are  not  in  future  received  by  any  Magis- 
trate in  his  district.  It  is  obvious  that 
in  the  present  oases  all  these  complaints 
ought  to  have  been  dismissed  under 
fl.  203,  Criminal  P.  C.  It  is  most  de- 
plorable that  ignorant  villagers  should 
be  harassed  by  illegal  complaints  of  this 
kind  made  against  them  by  public 
authorities 

B.K.  Convictions  set  aside. 
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BROWN,  J. 

S.  S.  Somasundaram  Chettyar  —  Ap- 
plicant. 

v. 

Ma  Shwe  Thit  and  others  —  Respon- 
dents. 

Civil  Bevn.  No.  211  of  1928,  Decided 
on  30th  January  1929,  against  order  of 
Bub-Divisional  Court,  Magwe,  in  Civil 
Misc.  No.  7  of  1928. 

(a)  Civil  P.  C.,  O.  21,  R.  59  —  No    enquiry 
as  to  decree-holder'i  right  to  execute  decree 
can  be  made  under  R.  59. 

It  does  not  come  within  the  scope  of  the 
enquiry  under  R.  59  to  decide  whether  the 
attaching  creditor  had  the  right  to  execute 
the  decree.  The  objectors  should  not  be 
granted  an  order  removing  the  attachment 
merely  because  the  application  in  execution 
wfta  time  barred.  [P  152  0  2,  P  153  G  1] 

(b)  Limitation  Act,  Art.  182— Applications 
in  execution    need    not     necessarily    be    in 
writing— Time  begins  to  run  not    from  open- 
ing of  execution  proceedings  but  from   appli- 
cations or  steps- in-aid-of  execution. 

The  opening  of  execution  proceedings  is  not 
the  same  thing  as  the  making  of  an  applica- 
tion in  execution,  or  the  taking  of  some  step- 
in-aid  of  execution  and  time  begins  to  run  opt 


from  the  opening  of  execution  proceedings  but 
from  the  applications  or  afcopa-in-aid  in  execu- 
tion. [P  158  0  2] 

An  application  in  execution  was  made  on 
25th  January  1923,  the  second  application  was 
not  made  until  18th  September  1926.  But 
during  the  first  execution  proceedings  on  the 
21st  July  and  3rd  December  applications  were 
mado  for  arrest  of  the  judgment-debtor  and 
attachment  of  his  property  the  latter  of  which 
was  granted  but  could  not  be  effected. 

Held  :  tbat  the  application  dated  18th  Sep- 
tember 1926  was  within  timo  as  further  ap- 
plications in  execution  which  need  not  have 
been  necessarily  in  writing  were  made,  and 
that  limitation  was  thereby  saved  :  10  L.  B. 
R.  34,  ReL  on.  [P  153  0  1,  2] 

Venketram — for  Applicant. 

Khin  Maung  Gyee — for  Respondents. 

Judgment.— The  petitioner  obtained 
a  decree,  and  in  execution  of  that  decree 
attached  certain  property.  The  respon- 
dents, who  were  not  parties  to  the 
decree,  filed  an  application  for  removal 
of  attachment,  and  one  of  the  grounds 
taken  by  them  was  that  the  application 
for  attachment  was  barred  by  limitation. 
The  trial  Court,  without  coming  to  any 
decision  on  the  merits,  held  that  this 
contention  was  correct  and  removed  the 
attachment.  The  attaching  creditor  has 
now  come  to  this  Court  in  revision, 
Two  main  objections  have  been  taken  to 
the  order  passed  by  the  trial  Court.  The 
first  is  that  the  respondents  not  being 
parties  to  the  original  decree  were  not 
entitled  to  question  the  right  of  the 
Chettyar  Firm  to  attach  under  that 
decree,  and  the  second  objection  is  that 
the  finding  on  the  point  of  limitation  is 
wrong. 

The  procedure  to  be  followed  when 
applications  for  removal  of  attachment 
are  made  is  laid  down  in  B.  58  and  the 
following  rules  of  O.  21,  Civil  P.  C. 
Under  B.  59: 

"The  claimant  or  objector  must  adduce   evi- 
dence to  show  that  at  the  date  of    tha    attach- 
ment he  had  some    interest    in,  or    was    pos- 
sessed of,  the  property  attached;" 
and  under  B.  61: 

"Where  the  Court  is  satisfied  that  the  pro- 
perty was,  at  the  time  it  was  attached,  in  the 
possession  of  the  judgment  debtor  as  his  own 
property  and  not  on  account  of  any  other 
person,  or  was  in  the  possession  of  some  other 
person  in  trust  for  him,  or  in  the  occupancy 
of  a  tenant  or  other  person  paying  rent  to 
him,  the  Oourt  shall  disallow  the  claim." 

It  does  not  come  witnin  the  scope    of 
the  enquiry  to  decide  whether  the  attach 
ing  creditor  had  the  right  to   execute  the 
decree,  and  there  is  oonaiderableforoe   in 
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the  contention  that  the  respondents 
should  not  have  been  granted  the  order 
they  asked  for  merely  because  the  appli- 
cation in  execution  was  time  barred. 
But  apart  from  this,  it  seems  to  me 
clear,  on  the  face  of  the  record,  that  the 
application  in  execution  was  not  time 
barred  at  all.  The  trial  Judge  found 
that  it  was  time  barred  because  the  first 
application  in  execution  was  made  on 
35tn  January  1923,  and,  according  to  him 
the  second  application  was  not  made 
until  18th  September  1926.  He  seems, 
however,  entirely  to  hive  overlooked  the 
fact  that,  although  execution  proceedings 
were  opened  on  25th  January  1923,  and 
no  fresh  proceedings  were  opened  until 
September  1926,  there  were  several  ap- 
plications made  in  the  course  of  the 
earlier  proceedings.  The  first  attempt 
in  those  proceedings  appears  to  have  been 
infruotuous. 

On  the  21st  July  a  fresh  application 
•was  made  for  arrest  of  the  judgment- 
debtor.  This  arrest  does  not  seem  to 
have  been  effected,  and  on  26th  Novem- 
ber 1923,  the  diary  of  the  proceedings 
shows  that  the  decree-holder's  advocate 
was  heard  as  to  whether  the  judgment- 
debtor  should  be  arrested.  On  3rd  De- 
cember 1923,  the  diary  shows  that  the 
decree-holder  again  applied  for  arrest  of 
the  judgment-debtor  and  for  attachment 
of  certain  property.  The  Judge  refused 
to  arrest  the  first  judgment-debtor  but 
issued  a  warrant  of  attachment  against  the 
property  of  the  second  judgment-debtor. 
On  26th  January  1924,  a  sale  proclama- 
tion was  issued  but  the  sale  did  not  take 
place,  as  an  application  was  made  for 
removal  of  attachment. 

Under  the  provisions  of  Art.  182  (5), 
Lim.  Act,  the  period  of  three  years  runs: 
"where  the  application  next  hereinafter  men- 
tioned haa  been  made,  from  the  date  of  apply- 
ing in  accordance  with  law  to  the  proper 
Court  for  execution,  or  to  take  some  step-in- 
aid  of  execution  of  the  decree  or  order." 

This  article  does  not  prescribe  that  the 
application  must  of  necessity  be  in 
writing. 

On  3rd  December  1923,  the  decree- 
holder  applied  for  the  arrest  of  defendant 
1  and  for  attachment  of  the  house  of 
defendant  2.  The  application  was  con- 
sidered on  its  merits  and  was  actually 
granted  as  regards  the  second  prayer.  It 
seems  to  me  that  this  is  a  sufficient  ap- 
plication within  the  meaning  of  tbe 
article. 


In  the  case  of  A.  A.  Adimuthu  Pillai  v, 
Adiappa  (l),  it  was  held: 
"that,  even  where  there  ia  no  actual  applica- 
tion on  the  record,  such  an  application  may 
be  presumed  in  cases  where  the  order  made  in 
execution  ia  of  such  a  nature  that  the  Court 
would  not  have  made  It  except  upon  an  appli- 
cation for  that  purpose," 

In  this  case  the  record  shows  clearly 
that  an  application  was  made,  and  I  am 
of  opinion  that  limitation  was  thereby 
saved. 

It  is  only  in  rare  cases  that  this  Court 
will  interfere  in  revision  with  orders 
passed  on  applications  made  for  removal 
of  attachment.  The  applicant  is  ordi- 
narily referred  to  the  remedy  provided 
for  him  by  B.  63,  0.  21,  Civil  P.  C. 
But  there  are  special  circumstances  here 
which  justify  a  departure  from  the  ordi- 
nary rule.  The  Court  has  refused  to  ad- 
judicate on  the  claim  as  to  whether  the 
property  was  attachable  under  the  provi- 
sions of  0.  21,  B.  53  and  the  following 
rules,  and  in  coming  to  its  decision  on 
ths  point  of  limitation,  the  Court  has  not 
really  considered  the  law  that  is  appli- 
cable. It  has  entirely  overlooked  that 
the  opening  of  execution  proceedings  is 
not  the  same  thing  as  the  making  of  an 
application  in  execution,  or  the  taking 
of  some  step-in-aid  of  execution,  and  has 
erroneously  refused  to  exercise  a  juris- 
diction vested  in  it  by  law.  The  peti- 
tioner will  in  the  circumstances  be  pat  to 
quite  unjustifiable  hardship  if  he  is  com- 
pelled to  resort  to  a  regular  suit.  He  is, 
in  fact,  being  denied  his  right  to  have 
the  matter  adjudicated  on  by  the  execut- 
ing Court  I,  therefore,  set  aside  the 
orders  passed  by  the  trial  Court  and 
direct  that  the  application  for  removal 
of  attachment  be  dealt  with  on  its 
merles.  The  respondents  will  pay  the 
costs  of  the  petitioner  in  this  Court. 

M.N./B.K.  Order  set  aside. 


O  L.  BTB.  34=52   I.   G.   656=12 
Bar.  L.  T.  113. 
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BROWN,  J. 

U  Maung  Gyi—  Appellant. 
v. 

Maung  On  Bwin  and  another  —  Bes- 
pondents 

Special  Second  Appeal  No  529  of 
1928,  Decided  on  llth  January  1929, 
against  judgment  of  District  Court, 
Amherst,  in  Civil  Appeal  No.  199  -A 
of  1928. 
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Limitation  Act,  Arti.  142  and  144— In 
suit  under  Arl.  142  burden  of  proof  liei  on 
plaintiff  and  in  suit  under  Art.  144  it  liei  on 
defendant!  — Suit  for  possession  of  land- 
But  defendants  proved  to  be  owner  at  one 
time — Plaintiff  in  poiietaion  for  last  15  or 
20  yean — Plaintiff  claiming  that  defendant 
obtained  poueision  from  him  —  Suit  falls 
under  Art.  142  and  to  if  defendant's  pos- 
session is  not  proved  to  be  permissive, 
plaintiff  must  prove  that  he  was  in  posses- 
sion within  twelve  years  of  suit. 

Ordinarily  in  a  sun  under  Act;.  142  the  bur- 
den of  pcoot  lias  on  the  plaintiff  and  in  a  suit 
under  Art,  144  ic  lies  on  the  defendants. 

[P  154  C  2] 

Where  in  a  suit  for  possession  of  land  what 
ispro\edis  thab  the  plaintiff  was  at  one 
time  Che  owner  but  that  for  the  laat  15  or  20 
years  the  defendants  have  been  in  posses- 
sion, and  the  plaintiff  claim  a  that  they  ob- 
tained possession  from  him,  the  suit  ib  one 
under  Art.  142  a  ad  if  the  plaintiff  fails  to 
prove  the  permissive  nature  of  the  occupa- 
tion, the  burden  would  lia  on  the  plaintiff  to 
show  that  he  had  bean  in  possession  within 
12  years  of  bringing  the  suit  .  16  Cal.  473, 
(P.  C.),  Rel.  on.  [P  154  C  2,  P  155  C  1] 

Eunoose — for  Appellant 

Kirk  wood — for  .Respondents 

Judgment.  —  The  plaintiff-appellant; 
sued  the  defendant-respondents  for  pos. 
session  of  a  certain  piece  of  land.  The 
plaintiff's  case  was  that  the  land  origi- 
nally belonged  to  him  and  that  about 
ten  years  ago  he  allowed  the  defendants 
to  occupy  the  land  temporarily.  The 
defendants  denied  the  plaintiff's  title 
and  denied  that  they  came  into  posses- 
sion with  his  leave  -or  license.  They 
said  that  they  entered  on  the  land  21 
years  ago  and  that  they  had  been  in 
peaceful  and  uninterrupted  possession 
ever  since.  It  has  been  found  as  a  fact 
that  the  plaintiff  did  acquire  title  to  the 
land  in  the  year  1894  by  the  purchase  at 
a  Court  auction  sale,  but  that  the  defen- 
dants had  been  in  possession  for  15 
years  or  more  before  the  suit  was 
brought,  and  that  the  plaintiff  has 
failed  to  show  that  they  entered  into 
possession  with  his  permission,  On 
these  facts  the  District  Court  held  that 
tbe  burden  of  proving  that  the  defen- 
dants' .possession  was  permissive  and 
not  adverse  rested  on  the  plaintiff  and 
that  as  the  plaintiff  had  failed  to  dis- 
charge that  burden  the  suit  must  fail. 
The  plaintiff  has  appealed  on  the  ground 
that  the  burden  has  been  wrongly 
placed. 

It  is  urged  that  the  suit  is  under 
Art.  144,  Dim.  Aot,  and  that  under  that 
article  the  bur  Hen  is  on  the  defendants 


to  prove  that  their  possession  was  ad- 
verse. Both  the  lower  Courts  have  dis- 
cussed a  number  of  authorities  on  the 
question!  of  burden  of  proof  in  such  cases. 
Ordinarily  in  a  suit  under  Art.  142  the 
burden  of  proof  would  lie  on  the  plain- 
tiff and  in  a  suit  under  Art.  144  it  would 
lie  on  the  defendants.  It  is  contended 
on  behalf  of  the  appellant  that  this  is 
not  a  suit  under  Art.  142  because  the 
plaintiff  was  never  in  possession.  It 
seems  to  me,  however,  that  this  conten- 
tion is  contradicted  by  the  plaintiff's 
evidence. 

The  plaintiff  quite  clearly  says  that 
the  defendants  requested  him  to  allow 
them  to  occupy  the  land  and  that  ha 
gave  them  permission.  That  seems  to 
me  tantamount  to  a  statement  that  it 
was  the  plaintiff  who  put  the  defendanta 
in  possession  and  that  the  plaintiff  was 
at  that  time  at  least  in  constructive 
possession  of  the  land.  In  fact  accord- 
ing to  the  plaint  his  possession  conti- 
nued through  the  defendants  until  re- 
cently when  they  set  up  an  adverse 
claim  on  their  own  behalf. 

In  the  case  of  Mohima  Ghunder  v. 
Mohesh  Chunder  (1)  their  Lordships  of 
the  Privy  Council  observe  : 

"  This  is  in  reality  what  in  England  would 
be  called  an  action  for  ejectment  and  in  all 
actions  for  ejectment  where  the  defendanta 
are  admittedly  in  possession,  and  a  fortiori 
where  as  in  this  particular  case,  they  had 
been  in  possession  for  a  great  number  of 
years,  and  under  <a  claim  of  title,  it  lioa  upon 
the  plaintiff  to  prove  his  own  title.  The 
plaintiff  must  recover  by  the  strength  of  hia 
own  title,  and  it  is  the  opinion  of  their 
Lordships  that  in  this  case,  the  onus  is 
thrown  upon  the  plaintiffs  to  prove  their 
possession  prior  to  the  time  when  they  were 
admittedly  dispossessed,  and  at  some  time 
within  twelve  years  before  the  commence- 
ment of  the  suit,  namely,  for  the  two  or  three 
years  prior  to  the  year  1875  or  1874  and  that 
it  does  not  lie  upon  the  defendants  to  show 
that  in  fact  the  plaintiffs  were  so  dlapoa- 
sesaed.  " 

If,  in  the  present  case,  the  plaintiff 
had  proved  the  permissive  occupation 
by  the  defendants,  the  burden  would 
then  clearly. have  rested  on  the  defen- 
dants to  show  that  they  had  acquired 
title  by  twelve  years'  adverse  possession. 
But  it  has  been  found  as  a  fact  that 
the  plaintiff  has  failed  te  prove  this 
permissive  occupation.  All  that  has 
been  proved  is  that  the  plaintiff  was  at 


(1)  [1888]  16  Oal.  479=16   I.   A.   23=5   Sar. 
391  (P.  C,), 
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joe  time  the  owner,  but  that  for  the 
'aat  15  or  20  years  the  defendants  have 
oeen  in  possession  and  it  seems  to  me 
that  the  plaintiff's  olaim  is  that  the  de- 
fend! nts  obtained  possession  from  him. 
Thai  being  so,  the  suit  was  a  suit  under 
Art.  142,  and  on  his  failing  to  prove  the 
permissive  nature  of  the  occupation  the 
plaintiff  could  not  succeed  without  at 
first  showing  that  he  had  been  in  pos- 
session within  twelve  years  of  bringing 
the  suit.  For  these  reasons  I  am  of 
opinion  that  this  case  was  rightly  de- 
cided by  the  District  Court  and  I  dis- 
miss this  appeal  with  costs. 

S.N./H.K  Appeal  dismissed. 


*  A.  I  R.  1929  Rangoon  155 

RUTLEDGE,  C.  J.,  AND  CARR,  J. 

Ma  Shwe  Yu  and    others — Appellants 

v- 

Ma  Kin  Nyun  and  others  —  Respon- 
dents. 

First  Appeal  No.  254  of  1927,  Decided 
on  llth  March  1928,  against  judgment  in 
Civil  Misc.  Appln.  No.  54  of  1928. 

(a)  Buddhitt  Law  (Burmese)  —  Partition- 
Father  remarrying— Children  entitled  to  half 
estate  by  partition. 

Where  a  widower  remarries  his  children  by 
the  first  wife  at  once  acquire  a  right  to 
partition  of  the  estate,  and  tha  share  of 
the  children  collectively  ia  one  half,  while 
the  father  takes  one  half  :  A.  I,  R.  1926  Rang. 
211,  Foil.  [P  155  C  2] 

$  (b)  Buddhist  Law  (Burmese)— Partition- 
Death  of  either  parent,  surviving  parent  re- 
marrying—Children  are  entitled  to  partition 
of  property  at  the  time  of  remarriage. 

When,  after  the  death  of  one  parent,  the 
surviving  parent  remarries  the  children  of 
the  first  marriage  are  entitled  to  partition  of 
the  estate  held  by  surviving  parent  at  the 
time  of  remarriage,  unless  of  course  there 
has  already  been  a  partition  between  the  sur- 
viving parent  and  the  children  .  A.  I.  R.  192G 
Many.  23  ;  A.  I.  R.  1924  P.O.  88,  Rel.  on:  8 
L.  B.  R.  501  ;  A.  I.  R.  1927  Rang.  143,  Doubted. 

[P  157  C  1] 

Zeya,  Tha  Kin  and  Po  Aye — for  Ap- 
pellants. 

Thein  Maung  and  Ba  Thaung — for 
Respondents. 

Judgment. — Throughout  the  hearing 
of  this  appeal  it  has  been  accepted  as 
settled  law  that  where  a  widower  re- 
marries his  children  by  the  first  wife  at 
once  acquire  a  right  to  partition  of  the 
'estate,  and  that  the  share  of  the  children 


collectively  is  one  half,  while  the  fathei 
takes  one  half.  That  is  the  effect  of  the 
decision  of  a  Bench  of  this  Court  in 
Maung  Po  Kinv.  Maung  Tun  Yin  (l) 
and  we  see  no  reason  to  question  the 
correctness  of  that  judgment  in  this  res- 
pact  It  is  true  that  in  our  ^former 
judgment,  in  this  appeal  we  did  not  ac- 
cept that  judgment  in  its  entirety  but 
our  doubb  was  only  whether  the  eldest 
son  as  such  is  individually  entitled  to  a 
fourth  share  even  though  he  may  not 
have  attained  the  status  of  orasa.  That 
question,  as  we  said  before,  is  not  of 
practical  importance  in  this  case. 

In  our  former  judgment  we  assumed 
without  discussing  the  question  that  the 
estate  to  be  divided  was  the  joint  estate 
of  the  parents  of  the  appellants,  that  ia 
the  estate  as  it  was  at  the  time  of  the 
death  of  the  mother.  The  question  now 
before  us  is  whether  it  should  not  in- 
stead be  held  that  the  estate  in  which 
the  children  are  entitled  to  share  is  the 
actual  estate  of  the  father  at  the  time  of 
his  remarriage 

We  have  been  referred  to  a  number  of 
passages  in  the  Dhammathats  but  after 
a  careful  consideration  of  these  we  are 
unable  to  find  any  very  definite  guid- 
ance in  them.  In  no  case  does  any 
Dhammathats  say  expressly  what  estate 
is  to  be  divided  and  such  indications  as 
are  to  be  found  are  in  our  opinion  much 
too  vague  to  form  a  safe  foundation  for 
any  definite  finding  either  way  We 
think,  therefore,  that  fcho  question  should 
be  decided  on  considerations  of  equity 
having  regard  to  such  rules  of  law  ot 
inheritance  as  can  definitely  be  laid  down 

In  Ma  Sein  Tun  v  Ma  Son  (2),  it  was 
ruled  by  a  Full  Bench  of  the  late  Chief 
Court  of  Lower  Burma  that  : 

11  Subject  to  any  claim  by  the  Orasa  .., 

a  Burmese  Buddhist  widow  haa  an  absolute* 
right  of  disposal  of  the  whole  oE  the  joint 
property  of  herself  and  her  late  husband  as- 
against  the  children  of  their  marriage." 

The  same  rule  of  course  is  applicable 
to  the  widower  This  is  now  definitely 
settled  law,  but  it  is  subject  to  the 
qualification  that  the  rule  applies  only 
as  long  as  the  widow  or  widower  does 
not  remarry,  and  that  on  remarriage  the- 
children  of  the  first  marriage,  become 
entitled  to  one  half  of  the  estate  as 
down  in  Maung  Po  Knit*  casa  (l). 

(1)  A.  I.  R.  1926  Rang.  211=»4  Rang.  207. 

(2)  [1915]  8  L,  B.  R.  SOL  =-  30  I.  G.  583  = 

Bur.  L.  T.  203. 
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On  the  analogy  of  the  Privy  Council 
judgment  in  Tun  Tha  v.  Ma  Thit  (3), 
it  must,  we  think  be  held  that  this  right 
to  partition  vests  in  the  children  from 
the  moment  of  remarriage  of  the  parent. 

Having  regard  to  these  rules,  there 
seemsto  us  to  be  a  very  strong  case  for 
holding  that  the  estate  to  be  divided  is 
that  existing  at  the  time  of  the  remar- 
riage, that  is,  at  the  time  of  the  vesting 
of  the  right  to  partition.  The  opposite 
view  clearly  brings  the  rules  laid  down 
in  Ma  Sein  Tuns  case  (2)  and  Maung 
Po  Kin's  CSLBQ  (l)  into  conflict,  for  it  is 
very  possible  that  in  the  interval  bet- 
ween the  death  of  the  first  spouse  and 
the  remarriage  the  surving  spouse  may, 
-in  exercise  of  his  absolute  right  of  dis- 
posal have  alienated  some  of  the  proper- 
ties forming  the  joint  estate  of  the  first 
marriage.  But  such  alienation  must, 
we  think,  be  held  to  be  entirely  valid 
and  not  oontestable  by  the  children  of 
the  first  marriage.  If,  therefore,  these 
children  are  bound  by  such  alienation, 
it  is  also  equitable  that  they  should  be 
entitled  to  share  in  any  acquisition  made 
by  the  surviving  parent  after  the  death 
•of  his  first  spouse  and  before  his  re- 
marriage. 

A  case  which  is  relied  upon  as  sup- 
porting this  view  is  Mauny  Po  Scin  v- 
Maung  Po  Thet  (4)  in  which  it  was  laid 
down  that: 

11  What  Ihe  Burmese  Buddhist  Law  regards 
in  its  rules  for  partition  is  the  family  rather 
than  individuals  and  so  long  as  the  family 
subsists  all  who  are  members  of  it  are  re- 
garded as  being  entitled  to  partition  on  its 
dissolution.  On  the  surviving  parent's  re- 
marriage, either  the  old  family  might  be 
regarded  as  continuing  or  a  new  family  might 
be  regarded  as  being  instituted." 

On  this  principle  which  we  accept,  the 
-proper  conception  would  be  that  on  the 
death  of  one  parent  the  surviving 
parent  and  the  children  remain  one 
family  and  the  property  is  fimily 
property  although  its  management  is 
vested  in  the  parent  and  the  children 
.cannot  claim  partition.  A  stepparent 
introduced  into  the  family  is  a  disinte- 
grating element,  whose  influence  may 
be  detrimental  to  the  interests  of  the 
children,  and  for  that  reason  the  right 
of  claiming  partition  on  remarriage  of 
the  parent  is  given. 

•0)  A.  I.  R.  1916  P.  C.   145  =  44  Gal.   879  = 

44 1.  A.  42  (P.O.). 
i(4)  A,  I.  R.  1926  Rang.  23=9   Rang,  439. 


The  Privy  Council  judgment  in  Ma 
Thaung  v.  Ma  Than  (5)  leads  support  to 
this  view.  It  liys  down  that  where 
there  has  been  a  partition  on  the 
remarriage  of  the  parent,  the  child- 
ren have  no  further  claim  to  inherit 
on  the  death  of  the  parent.  In  other 
words,  from  the  time  of  the  parti- 
tion the  family  is  broken  up,  and  the 
parent  and  the  stepparent  form  a  new 
family.  This  conception  is  further  ex- 
emplified in  the  accepted  rule  that  when 
there  has  been  no  partition  on  remar- 
riage, the  children  of  tha  first  marriage 
are  entitled  to  divide  the  estate  with  the 
stepparent  on  the  death  of  their  own 
parent,  but  that  even  then  if  they  do 
not  claim  partition  they  have  a  further 
right  to  inherit  on  the-  death  of  the  step- 
parent. Having  regard  to  all  these 
rules,  we  think  that  on  equitable  con- 
siderations the  estate  to^be  divided  is 
the  estate  as  it  is  at  the  time  of  remar- 
riage of  the  surviving  parent. 

There  seems  to  be  no  strong  grounds 
for  holding  this  view  to  be  wrong.  It 
is  true  that  in  Ma  Seiu  TWIX  ca.se  (2) 
the  learned  Judges  speak  of  the  "  joint 
estate  of  the  parents"  are  liable  to  parti- 
tion, thus  implying  that  it  is  the  estate 
as  it  stood  at  the  death  of  the  first 
parent  that  is  so  liable  But  this  does 
not  appear  to  be  a  considered  decision 
on  the  question  now  before  us,  which  in 
fact  did  not  arise  in  that  ci.3e  Ani  in 
Maung  Kyaw  Za  v  U  DeBi  (6)  in  which 
one  Judge  remarked  that  the  share  of  the 
children  on  remarriage  of  the  surviving 
parent  is  confined  to  property  in  question 
in  that  cise  was  property  acquired  dur- 
ing the  second  marriage.  And  this  also 
was  quite  evidently  not  a  considered 
decision  of  the  question  before  us. 

It  has  also  been  urged  that  what  the 
children  take  on  the  remarriage  of  the 
surviving  parent  is  merely  their  deceased 
parent's  share  in  the  hnapazone  estate, 
and  that,  therefore,  it  is  that  hnapazoae 
estate  that  is  to  be  partitioned.  We  are 
not  satisfied  of  the  correctness  of  this 
proposition.  If  it  were  a  question  merely 
of  the  disposal  of  the  interest  of  deceased 
parent,  thore  seems  to  be  no  reason  why 
the  surviving  pa. rant  should  not  receive 
a  share.  And  there  seems  to  be  no  rea- 
son, why  on  that  basis  the  children 

(5)  A.  I.  R.  1934  P.  6,  88  =  5  Ring.   175=51 

Gal.  374=51 1.  A.  I  (P.O.). 

(6)  A.  I.  R.  1927  Rang.  143=5  Rang.  125. 
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should  have  no  further  right  to  a  share 
OQ  the  death  of  the  surviving  parent. 
We  think  that  the  more  correct  view  of 
the  matter  is  that  the  family  is  broken 
up  and  that  it  is  the  family  estate  that 
is  partitioned  We  hold,  therefore,  that 
when,  after  the  deith  of  one  parent,  the 
surviving  parent  remarries  the  children 
of  the  first  marriage  are  entitled  to  parti- 
tion pf  the  estate  held  by  the  surviving 
parent  at  the  time  of  renairriago,  unless 
of  course  there  has  already  been  a  parti- 
tion between  the  surviving  parent  and 
the  children. 

.On  this  view  of  the  law  it  will  ba 
necessary  to  return  the  case  for  further 
evidence  The  issue  framed  in  the  Dis- 
trict Court  related  to  debts  of  Maung 
Kya  Yin  and  his  first  wife  Ma  On,  at 
the  time  of  the  letter's  death.  He  must 
now  ascertain  what  were  Kya  Yin's  debts 
at  the  time  of  his  marriage  to  Ma  E 
Hwi  The  proceedings  are  returned  to 
the  District  Court  for  a  trial  of  and  the 
finding  on  the  fresh  issue  : 

"  What  wora  Muting  Kya  Yin's  debts  at  the 
time  of  his  marriage  bo  Ma  E  Hwi." 

This  issue  should  be  tried  and  the  find- 
ing returned  without  dolay 

M.N  /U.K.  Ca^e  remanded, 
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PR  \TT.J. 

Ban  Gyi  Af(iztu0— Appallant. 
v, 

Ma  Ngwe  Bon— Respondent. 

Second  Appeal  No  122  of  1928,  Deci- 
ded on  23rd  January  1929,  against 
order  of  the  Diat.  Judge,  Sagaing,  in 
Civil  Appeal  No.  32  of  1928. 

Civil  P,  C,,  S,  144— Decree-holder  auction 
purchaser — Sale  cannot  itand  if  decree  re- 
verted or  modified  and  judgment-debtor 
payi  amount  linally  decreed. 

Where  the  decree-holder  himself  is  the 
auction-purchaser,  the  sale  cannot  stand,  if 
the  decree  be  subsequently  set  aside  or  modi- 
fled  because  the  purchase  ia  subject  to  the 
final  result  of  litigation  between  the  parties, 
The  judgment-debtor- seeking  to  get  rid  of  the 
sale  should  have  relief  only  on  condition  that 
ho  paid  up  what  was  due  under  the  ultimate 
decree  and  the  decree-holder  would  have  a 
charge  on  the  property  for  the  amount  ulti- 
mately found  due  by  the  appellate  Court  on 
payment  of  which  the  judgment-debtor  would 
be  entitled  under  3.  114  to  have  the  property 
restored  to  him  on  his  depositing  the  decretal 
amount  in  Court:  27  Mad,  98,  Bel.  on.  27  Cal. 


Ko  Ko  Gyi — for  Appellant. 

Dey — for  Respondent. 

Judgment. — Ma  Ngwe  Bon  obbained 
a  decree  for  Rg.  550,  which  was  confirmed 
in  the  District  Court,  against  Mauag 
Ban  Gyi.  In  execution  of  her  decree 
she  attached  land  belonging  to  the  judg- 
ment-debtor, which  was  sold  by  Court 
auction  on  8th  January  1927,  the  pur- 
chaser being  the  decree-holder  herself. 
The  sale  was  confirmed  on  8th  February 
1927.  On  28th  March  following  the 
High  Court  modified  the  decree  and  re- 
duced the  amount  decreed  to  Rs.  110. 
The  judgment-debtor  paid  Rs.  115  into 
Court  and  demanded  to  be  placed  in  pos- 
session of  his  property  under  S  144,  Civil 
P.  C  Both  Courts  held  that  there  waa 
no  ground  for  setting  as  id  the  sale. 

In  Set  Umedmal  v  Snnath  Boy  (1) 
a  Bench  of  the  Calcutta  High  Court 
pointed  out  that  the  Privy  Council  case 
of  Zainul-ab-dm  Khan  v.  Muhammad 
Asghar  All  KJia>i(^)t  is  clear  authority 
for  the  proposition  that  where  the  decree- 
holder  himself  is  the  auction-purchaser, 
the  sale  cannot  stand,  if  the  decree  be 
subsequently  set  aside.  It  is  true  that 
in  the  present  instance  the  decree  was 
not  set  aside,  but  only  modified  The 
principle,  however,  remains  the  same. 
The  rule  as  laid  down  in  Syed  Nathadu 
Sahib  v.  Nallu  Mudalay  (3),  covers  oases 
in  which  the  decree  is  modified  as  well 
as  reversed. 

It  is,  that  in  the  oase  of  decree- holders 
purchasing  at  execution  sales  the  pur- 
chase is  subject  to  the  final  result  of  the 
litigation  between  them  and  their  judg- 
ment-debtors I  have  no  doubt  as  to  the 
correctness  of  this  statement  of  the  law 
on  the  subject.  The  object  of  the  rule  is 
explained  as  being,  so  far  as  it  relates  to 
judgment-creditors,  to  prevent  the  in- 
terests of  judgment-debtor  suffering  by 
sales  of  their  property  before  their  liabi- 
lity is  finally  determined,  and  to  avoid 
judgment-creditors  profiting  at  the 
expense  of  their  debtors  by  becoming 
purchasers  in  sales  pending  litigation  by 
way  of  appeal. 

It  was  pointed  out  further  that  in 
oases  where  the  decree  is  not  reversed 
but  modified  the  view  most  favourable  to 
a  decree-holder  purchaser  in  similar  oir- 


810  ;  10  All.  166  (P.O.),  Ref. 
[P 


(1)  [1900]  27  Oal,  810=U3.  W.  N,  692. 

(2)  [1887]  10  All.  166=-15  I.  A.  12=5  Bar, 
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cumstancea  would  be  that  deduoible  from 
the  case  of  Baboo  Gaioree  Boyjonath 
Per  shad  v.  Jodha  Singh  (4)  that  a  judg- 
ment-debtor seeking  as  plaintiff  to  get 
rid  of  the  sale  should  have  relief  only  on 
condition  that  he  paid  up  what  was  due 
under  the  ultimate  decree. 

In  other  words  the  result  would  be 
bbat  in  the  present  instance  the  decree- 
holder  would  have  a  charge  on  the  pro- 
perty for  the  amount  ultimately  found 
iue  by  the  High  Court  On  this  view 
the  judgment-debtor  was  obviously  en- 
titled under  S.  141  to  have  the  land  res- 
tored to  him  on  his  depositing  the  de- 
cretal amount  in  Court.  There  is  no  in- 
justice to  the  decree-holder,  who  did 
not  pay  the  purchase  money  into  Court 
but  set  it  off  against  the  decree  The 
appeal  must  be  allowed,  tho  orders  of  the 
District  and  Township  Courts  set  aside, 
and  the  judgment-debtor  given  the  relief 
sought  with  costs  throughout.  Advo- 
cate's fee  five  gold  mohurs. 

M.N./R.K.  Appeal  allowed. 


A   I.  R.  1929  Rangoon  15S 

RCJTLEDGE,  C.  J.,  AND  BROWN,  -J, 

C.  T  A.  M.  Chettyar  Firm  —  Appel- 
lants. 

v. 

Ko  Yin  Gyi  and  another  —  Respon- 
dents. 

First  Appeal  No.  234  of  1925,  Decided 
on  1st  January  1929,  against  decree  of 
Dist.  Court,  Tharrawadily,  in  Civil  Regu- 
lar No.  24  of  1920. 

Civil  P.  C.,  Si.  151  and  152  —  District 
Judge1!  decree  by  miitake  making  defendant 
Against  whom  relief  wai  not  claimed,  liable 
for  decretal  amount — On  plaintiff1!  appeal 
High  Coart  increasing  decretal  amount  but 
not  referring  to  question  as  to  who  were 
bound  by  decree — Defendant,  wrongly  made 
Jiable,  applying  for  amendment  of  decree  — 
As  even  in  plaintiff's  appeal  High  Court 
could  have  altered  decree  in  favour  of  appli- 
cants under  O.  41,  R.  33,  decree  of  District 
Judge  merged  in  that  of  High  Court  and  so 
High  Court  was  proper  Court  to  amend  de- 
cree—It was  necessary  to  order  amendment 
in  this  case  —  To  prevent  abuse  of  Court's 
process  it  was  necessary  to  refund  Court-fee 
paid  on  review  application  although  this  case 
would  not  come  under  Court-fees  Act,  S.  15. 
-  A  decree  of  the  District  Judge,  by  aa  acci- 
dental mistake,  ma^  fchoae  defendants  also 
against  whom  no  relief  w*a  claimed,  liable 
for  the  decretal  amount.  On  plaintiff's  ap- 


peal to  the  High  Court,  the  decretal  amount 
was  increased  but  the  question,  da  to  who 
were  bound  by  the  decree,  was  not  referred  to 
in  the  judgment.  Thereafter  the  da  fond  ant  a 
whose  names  were  wrongly  included  LU  the 
decree  applied  to  the  High  Oourb  for  the  am- 
endment of  the  decree, 

Held  :  that  as  the  High  Court  even  in  plain- 
tiff's appeal  could  have  under  O.  41,  R.  33,  al- 
tered the  decree  aad  omitted  the  names  of  the 
applicants,  the  decree  of  the  District  Judge 
must  ba  held  bo  have  merged  in  the  decree  of 
the  High  Court,  and  BO  the  High  Court  vvaa 
the  only  Court  to  grant  the  relief  claimed. 

LP  153  C2J 

ILcld  fur  the  >  th.it  the  High  Court  had 
power  to  interfora  either  undur  8s.  1-51  or  132, 
and  that-it  was  necessary  to  maet  the  ends  of 
justice  (o  order  the  a,Ln3ndm3nt  of  the  decree* 
Held  further  .  that  although  S.  15,  Court- 
fees  Act.  was  not  applicable  to  this,  case,  as  it 
could  not  be  said  that  on  the  rehearing  the 
Court  reversed  or  modified  its  forinar  decision 
on  the  ground  of  mistake  of  law  or  fact,  btill 
the  Court-fee  paid  on  the  review  application 
ought  to  be  refunded  for  the  ends  of  justice 
and  to  prevent  the  abuse  of  the  process  of  the 
Court.  [P  160  C  1] 

K.  C.  Bose — for  Appellants 
Anklesana — for  Respondents. 
Order  — This  application  arises  oub  of 
a  suit  filed  by  Ma  Thet  Pon,  now  de- 
ceased, in  the  District  Court  of  Tharra- 
waddy  in  the  year  1920  In  that  suit, 
she  suei  for  possession  of  carfcain  land 
and  for  mesne  profits.  The  land  hid  been 
in  the  possession  of  U  Bauk  and  Ma  Mwt 
Me,  deceased,  and  the  first  two  defendants 
were  Ma  Kyi  Oh  and  Ma  Ohn  Kin,  ad- 
ministrators of  the  estate  of  U  Bdiuk  and 
Ma  Mwe  Me.  The  present  petitioners 
were  joined  as  defendants  because  the 
land  in  dispute  had  been  mortgaged  to 
them  by  U  Bauk  and  Ma  Mwe  Me,  There 
were  five  other  defendants  joined  for  vari- 
ous reasons.  In  the  plaint  as  finally  am- 
ended the  plaint  asked  for  possession  of 
the  land  and  for  mesne  profits  as  against 
the  estate  of  U  Bd.uk  and  Ma  Mwe  Me 
alone.  The  suit  went  to  trial  and  was 
finally  dismissed  by  the  District  Court. 
Ma  Thet  Pon  appealed  to  this  Court  and 
in  September  1923  her  appeal  was  al- 
lowed and  a  decree  for  possession  passed 
in  her  favour.  This  decree  has  subse- 
quently been  confirmed  on  further  appeal 
to  the  Privy  Council. 

The  decree  of  this  Court  directed  that 
the  respondent-defendants  should  make 
over  possession  of  the  land  in  dispute  to 
Ma  Thet  Pon,  and  it  then  proceeded  to 
say  : 

"And  it  la  further  ordered  ihftt  as  to  the  rent- 
claimed  the  case  be  remanded  to  the  District 
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Court  of  Thacrawaddy  for  disposal  on  the  fol- 
lowing issues,  and  thai  the  said  District 
Oourb  of  Tharrawaddy  do  then  pass  a  final 
decree  foe  the  amouab  due  bo  the  appellant- 
plaintiff  : 

(1)  What  quantity  of    paddy  waa  received  aa 
rent  by    Ma  Mwe   Me    and  the    administrators 
after  U  Bauk'a  death  ? 

(2)  What  waa  bha  market  valuekof  bhe  paddy 
at  the  time  of  the  harvest  ? 

(3)  What    aurni    were     paid     as     land    re- 
venue ?If 

A0  a  result  of  this  decree,  the  District; 
Court  held  an  enquiry  on  the  question  of 
mesne  profits  and  passed  final  orders  on 
5th  May  1925.  In  this  enquiry,  -the  ad- 
ministrators of  the  estate  of  U  Bauk  and 
Ma  Mwe  Mo  were  the  only  contesting 
parties,  Tiie  District  Judge  in  his  judg- 
ment found  . 

"The  amount  the  plaintiff  is  entitled  to  re- 
ceive from  the  defendants  is  therefore  Eta. 
9,803-7-7.  There  will  be  a  decree  with  coaca 
accordingly  in  favour  of  the  plaintiff." 

A  decree  was  then  drawn  up  and  that 
decree  includes  all  the  original  defen- 
dants a.9  defendants  and  directs  that  the 
defendants  jointly  do  piy  the  amount 
found  due.  Against  this  decree  Ma  Thet 
Pon  filed  an  appeal  in  this  Court  claim- 
ing that  she  should  have  been  allowed  a 
larger  sum.  This  appaal  was  daaided  by 
us  in  June  1927.  We  found  that  a  small 
sum  of  Rs.  372  should  have  been~allowed 
in  excess  of  the  amount  decreed  and  the 
final  order  we  passed  was  as  follows  : 

"We  direct  that  Ra  372  be  added  to  bhe  sum 
decreed  as  mesne  profits  by  the  District  Court 
with  proportionate  costs,  and  for  the  reat  we 
dismiss  this  appeal." 

The  question  as  to  who  were  to  ha 
bound  by  the  decree  was  not  before  ua 
and  was  not  referred  to  by  us  at  all  in  our 
judgment.  A  decree  was  then  drawn  up 
which  so  far  as  the  parties  were  concerned 
followed  the  decree  of  the  District  Court 
and  directed  that 

"tha  decree  of  the  District  Court  of  Tharra- 
waddy  be  and  the  sims  is  hereby  modified  by 
directing  that  respondents-defendants  do  pay 
to  the  appellant-plaintiff  the  sum  of  Rs. 
10,180-7-7,  being  the  amount  of  the  masne 
profits." 

"The  date  of  our  judgment  waa  Uth 
June  1927.  The  application  now  before 
tis  is  an  application  for  amendment  of 
this  decree  and  is  dated  4th  May  1928. 
The  delay  in  filing  the  application  is  ex- 
plained in  an  affidavit  filed  by  the  peti- 
tioners. In  that  affidavit,  Thiruven- 
katam  Pillay,  clerk  and  sub-agent  of  the 
C.  T.  A.  M.  Firm,  deposes  that  they  en- 
gaged an  advocate,  Mr.  Krishnaewami,  to 
represent  them  in  the  appeal  before  us 


and  that  on  our  judgment  being  pro- 
nounced the  Ghettyar  firm  was  informed 
by  Mr.  Krishnaswami  that  the  appeal 
against  them  had  been  dismissed  and 
a  decree  for  the  further  sum  of  Ra  375 
had  been  passed  against  respondents 
1  and  2,  and  it  was  only  on  16th  April 
1928,  that  the  firm  knew  that  there  was 
any  decree  against  them  when  they  re- 
ceived notice  to  pay  up  the  decretal 
amount.  It  is  urged  -on  behalf  of  thff 
petitioners  that  it  is  quite  clear  that  it 
was  never  the  intention  of  any  Court  to 
pass  a  decree  agunst  them  for  mesne  pro- 
fits, that  the  inclusion  of  their  names  in 
the  decree  was  entirely  accidental  and 
that  this  is  a  proper  case  for  the  inter- 
ference by  this  -Court  under  the  provi- 
sions of  S.  152,  Civil  P.  C. 

The  decree  in  the  tirst  instance  was  a 
decree  of  the  District  Court  and  against 
this  decree  the  petitioners  never  ap- 
pealed. It  is,  however,  contended  on 
their  behalf  that  although  they  did  nob 
appeal,  it  was  opea  to  this  Court  on  the 
appeal  of  Ma  Thet  Pon  to  alter  tho  de- 
cree in  their  favour  under  the  provisions 
of  B.  33,  O.  41,  Civil  P.  C.  In  these  cir- 
cucnatanaes,  although  the  original  decree 
was  that  of  the  District  Coifrt  fchifc  de- 
cree must  now  bo  held  to  ba  merged  in 
the  decree  of  this  Court  and  this  Court 
is  therefore  the  only  Court  which  can 
grant  the  relief  now  claimed. 

We  are  of  opinion  that  this  contention 
is  correct.  There  can  in  our  opinion 
be  no  question  whatever  as  to  the  merits 
of  the  present  application.  The  respon- 
dent in  her  finil  plaint  mide  no  claim 
whatsoever  against  the  applicants  for 
mesne  profits  and  it  seem*  to  us  perfectly 
clear  that  the  decree  againat  the  appli- 
cants on  this  point  wis  eitirely  due  to 
accident  and  that  it  was  naver  the  inten- 
tion of  the  District  Court  or  of  any 
Court  to  direct  the  petitioners  to  piy  the 
sum  decreed.  The  only  point  which  re- 
quires oansideratioa  is  whether  we  have 
the  power  to  interfere  now.  Mr.  Ankle- 
saria  contends  that  the  error  cm  be 
traced  back  to  the  decree  of  this  Court  of 
September  1923.  We  are,  however,  un- 
able to  agree  with  this  contention.  That 
decree  does  direct  all  the  defendants  to 
deliver  up  possession,  but  it  contains  no 
order  at  all  as  to  who  is  to  piy  the 
mesne  profits  and  no  order  on  that  point 
was  necessary  as  no  claim  on  the  point 
had  ever  been  mode  except  against  the 
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first  two  defendants.  In  oar  opinion,  it 
was  nob  until  fche  decree  of  the  Distriob 
Court  of  May  1925  that  there  was  any 
order  at  all  against  the  petitioners  for 
payment  of  mesne  profits  As  we  have 
already  said,  that  decree,  in  our  opinion, 
now  merges  in  the  decree  of  this  Court 
and  that  decree  so  far  as  it  directs  any- 
one but  the  first  two  defendants  to  pay 
mesne  profits  was  clearly  never  in  ac- 
Ibrdance  with  the  intention  of  the  judg- 
ment of  the  District  Court,  and  it  was 
certainly  not  in  accordance  with  our  in- 
tention when  the  case  uime  before  us  on 
appeal.  It  would  be  a  gross  injustice  to 
allow  a  decree  for  so  large  an  amount  to 
stand  when  based  on  no  legal  claim  of 
any  kind  whatsoever,  the  decree  being 
due  entirely  to  a  mistake  on  the  part  of 
the  Court.  We  are  of  opinion  that  we 
have  power  to  interfere  either  under  the 
provisions  of  S.  152  or  under  the  provi- 
sions of  S  151,  Civil  P.  0.  The  order  we 
propose  to  make  is  quite  clearly  one 
which  is  necessary  for  the  ends  of  justice 
and  to  prevent  abuse  of  the  process  of  the 
Court.  Tbe  application  before  us  has 
been  made  by  the  Chettyar  defendants 
only,  but  it  is  clear  that  there  has  been  a 
similar  mistake  as  regards  all  the  other 
defendants  except  the  first  and  second. 

We  direct  that  the  decree  of  this  Court 
in  Civil  Appeal  No,  234  of  1925  be  am- 
ended into  a  decree  directing  that  the 
first  two  respondent-defendants,  the 
legal  representatives  of  the  estate  of  U 
Bauk  and  Ma  Mwe  Me,  deceased,  alone 
be  directed  to  pay  the  appellant- plaintiff 
the  sum  of  Bs.  10,180-7-7,  being  the 
amount  of  the  mesne  profits.  There  will 
be  a  similar  modification  of  the  decree  as 
regards  the  payment  of  costs  of  the  en- 
quiry in  the  District  Court.  These  costs 
will  be  borne  by  the  first  two  defendants 
alone.  The  respondents  will  pay  the 
costs  of  the  petitioners  in  this  applica- 
tion, advocate's  fee  seven  gold  mohura. 

(Mr.  Hose,  the  appellants  advocate, 
having  applied  for  a  refund  of  the  Court- 
lee  paid  in  the  review  application,  the 
judgment  proceeded).  We  have  given  Mr. 
Boee  an  opportunity  to  show  that  the 
Court  has  power  to  order  a  refund  of  the 
stamp  duty  payable  upon  the  review  ap- 
plication in  this  case,  and  he  relies  upon 
S.  15,  Court-fees  Act.  We  are  not  satis- 
fied, however,  that  S.  15  by  itself  would 
give  us  power  to  make  such  an  order  in 
the  present  case.  It  is  true  that  the  ap- 


plication for  review*  of  judgment  was  ad 
mibfced  in  the  case,  bub  it  is  not  accurate 
thab  on  the  re-hearing  bhe  Court  reversed 
or  modified  its  former  decision  on  the 
ground  of  mistake  of  law  or  fact.  It 
granted,  however,  all  the  reliefs  which 
the  applicants  asked  for  in  a  concurrent 
proceeding  for  the  amendment  of  the  de- 
cree under  0.  41,  R  33,  Civil  P.  C. 

On  the  facts  of  the  case,  however,  wej- 
oonsidor  that  this  is  a  cide  where  it  is! 
necessary,  for  the  ends  of  justice  or  to! 
prevent  the  abuse  of  the  process  of  thej 
Court,  that  we  should  apply  the  inherent 
powers  of  the  Court  referred  to  in  S.  151, 
Civil  P.  C.  It  is  no  doubt  ouly  in  rare; 
and  exceptional  circumstances  that  this 
power  can  be  invoked,  but  we  consider 
that  this  is  one  of  those  exceptional' 
oases. 

The  error  referred  to  in  our  judgment 
in  this  case  delivered  yesterday  shows 
that  the  error  was  one  of  the  Court's  in 
not  specifying  that  it  was  only  the  con- 
testing defendants-respondents  who  were 
liable  for  the  mesne  profits.  In  these 
circumstances  an  injustice  was  done  to- 
the  applicants  and  an  amount  was  de- 
creed against  them  which  had  never  been 
claimed.* 

In  these  circumstances  they  were  quite' 
justified  in  making  alternate  applications 
for  relief,  as  it  was  difficult  on  the  com- 
plicated proceedings  to  state  which  was 
their  proper  remedy.  We  are  confirmed 
in  the  view  we  take  by  a  decision  of  a 
Bench  of  the  Patna  High  Court,  of  which 
the  late  Chief  Justice  was  a  member,  in 
the  case  of  Chandradhari  Singh  v.  Tip- 
pan  Prasad  Singh  (1),  and  also  by  a  re- 
cent order  of  this  Court  in  the  case  of 
Ma  Thein  v  Ma  Mya  (2).  We  accord- 
ingly direct  that  the  Court-fees  paid  on 
this  application  to  review  be  refunded  to 
the  applicants. 


S.N./R.K. 


Decree  amended. 


(1)  [1918J  3  Pat,   L.J.    452=16   I.G, 
(1918)  P.H.Q.O.  273. 

(2)  F,  A.  No.  147  of  1923. 
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PRATT,  J. 

Bamdas  —Appellant, 
v. 

Kannamil — Bsspoaden  t. 

Secoad  Appeal  NJ.  99  of  1928,  and 
Jivil  Bevn  No.  142  of  1923,  Daoidel  on 
J4th  Janmry  1929,  "against  order  of 
Oist?  Judge,  MaadiUy,  in  Civil  Appeal 
Ho  68  of  1923. 

fa)  Civil  P.  C.,  O  21,  R,  22— Execution 
ifter  one  year— Notice  to  judgment-debtor 
•••ential  unless  reasons  for  not  issuing 
notice  are  recorded —Failure  to  record  rea- 
lons  render*  proceeding*  void. 

When  execution  IB  aakgn  out  aftai  one  year 
from  the  date  of  bha  deoreo  it  is  compulsory 
under  O.  21,  R.  22,  to  ISBUQ  a  notice  to  "show 
cause  to  tha  judgment-debtor  before  ordering 
his  arrest.  If  no  suoh  notice  is  issued, 
under  Sub-S.  (2)  Court  can  issue  process,  for 
reasons  to  be  recorded,  if  it  considers  issue 
of  notice  would  oauao  unreasonable  delay  or 
defeat  the  ends  of  justice.  But  if  Judge  re- 
cords no  reasons  for  issuing  process  and 
overlooks  the  provisions  of  R.  22,  the  failure 
to  issue  notice  to  the  judgment-debtor  is  not 
a.  mere  irregularity  but  a  defect  which  goes  to 
the  very  root  of  the  proceedings  and  renders 
them  void  for  want  of  jurisdiction  44  Cal. 
954,  Foil.  [P  Ifil  C  2] 

(b)  Civil  P.  C,,  S.  47— Order  of  committal 
to  jail  passed  without  jurisdiction— Objec- 
tion to  its  legality  not  taken  —No  appeal  lies 
—Civil  P.  C.,  S.  51. 

An  order  committing  a  judgment-debtor  to 
jail  was  passed  without  jurisdiction.  But  no 
objection  was  made  to  the  committal  to  jail 
and  the  question  of  its  legality  was  nob  then 
raised  . 

Held  .  that  tho  order  was  not  under  S.  47 
and,  therefore,  not  appealable.  [P  161  C  2] 
.  (c)  Civil  P.  C.,  S.  115  -Non  appealable 
order  in  execution  without  jurisdiction 
likely  to  cause  judgment-debtor  irremediable 
injury — High  Court  should  interfere  under 
S.  115-CivilP.  C.,  S.  151. 

Where  the  existenca  of  a  non-appealable 
order  on  execution,  from  which  an  appeal  was 
filed  may  do  the  judgment-debtor  an  ir- 
remediable injury,  since  he  was  never  given 
any  opportunity^ of  showing  cause  against  exe- 
cution and  tho  whole  of  the  proceedings  were 
without  jurisdiction  the  case  is  ono  where  the 
unusual  course  of  interfering  under  the  revi- 
sional  powers  conferred  by  S.  115  should  be 
taken.  [P  162  C  1] 

Sanyal—  for  Appellant. 
Tha  Kyaw — for  Respondent. 

Judgment.— In  Civil  Execution  Case 
No.  37  of  1928,  of  the  Township  Court, 
Amarapura,  orders  were  passed  on  26th 
March  1928,  committing  the  judgment- 
debtor  to  jail.  Execution  was  taken  out 
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over  one  year  from  the  date  of  the  decree 
and  it  was,  therefore,  compulsory  under 
O.  21,  B.  22  to  issue  a  notice  to  show 
cause  to  the  judgment-debtor  before 
ordering  his  arrest.  It  is  common  ground 
that  no  such  notice  was  issued. 

The  District  Court  on  appeal  held 
that  the  failure  to  issue  notice  was- 
merely  an  irregularity  which  did  not 
vitiate  the  subsequent  arrest.  Sub-S.  (2) 
allows  the  Court  to  issue  process  for 
reasons  to  be  recorded  without  first  is- 
suing notice,  if  it  considers  issue  of 
notice  would  cause  unreasonable  delay  or 
defeat  the  ends  of  justice.  The  Judge 
recorded  no  reasons  for  issuing  process 
and  obviously  overlooked  the  provisions 
of  R.  22,0.21.  Under  the  circumstan- 
ces the  failure  to  issue  notice  to  the 
judgment-debtor  was  not  a  mere  irregu- 
larity, but  a  defect  which  goes  to  the 
very  root  of  the  proceedings  and  renders 
them  void  for  want  of  jurisdiction  as  was 
laid  down  in  Shay  am  Mandal  v  Sati- 
nath  Bauer 3 ee  (l)  There  is  a  consensus 
of  opinion  on  this  point  in  the  High 
Courts.  There  can  be  no  doubt  that  the 
order  for  arrest  of  the  judgment-debtoi 
and  all  the  proceedings  in  execution 
were  void  in  consequence  of  tho  initial 
failure  to  issue  notice. 

For  the  decree- holder  in  this  Court, 
however,  the  objection  has  been  taken 
that  no  appeal  lies  against  the  order  in 
question,  which  was  pissed  under  S.  51 
and  cannot  be  considered  as  a  question 
arising  between  the  parties  to  the  suit 
in  which  the  decree  was  passed  relating 
to  the  execution  or  satisfaction  of  the 
decree.  It  is  contended  accordingly  that 
no  appeal  lies.  This  contention  must 
prevail.  No  question  arose  between  the 
the  parties  for  determination.  No  ob- 
jection was  made  to  the  committal  to 
jail  and  the  question  of  its  legality  was 
not  then  raised. 

Had  the  judgment-debtor  at  the  timi 
challenged  the  jurisdiction  of  the  Judg 
to  pass  orders  in  execution,  then  the 
order  deciding  the  question  of  jurisdic- 
tion would  have  been  an  order  undei 
S.  47  and  would  have  been  appealable 
I  hold,  therefore,  that  no  appeal  lies  and 
the  appeal  is  dismissed,  bub  as  the  point 
shouVd  have  been  taken  in  the  District 
Court  there  will  be  no  order  for  costs. 
It  is  conceivable,  however,  that  the  exis- 

(1)   [1917]    44   Cal.   954=24    C.  L,  J.  523=33 
I.  C.  493=21  0,   W.  N,  77G. 
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tenca  of  the  order  on  execution  may  do 
the  judgment-debtor  an  irremediable 
injury,  since  he  was  never  given  any  op-  < 
portunity  of  showing  cause  against  exe- 
cution. As  the  whole  oE  the  proceedings 
were  without  jurisdiction  the  ci.se  is  ona 
where  I  feeT  bound  to  take  the  unusu.il 
course  of  interfering  under  the  revi- 
sienal  powers  conferred  by  3.115.  The 
order  appealed  against  is,  therefore, 
set  aside.  I  notice,  the  decretal  amount 
was  subsequently  paid  into  Court.  By 
consent  it  will  remain  there  for  a  reason- 
able time,  say  one  month  frum  receipt  of 
this  order,  to  enable  the  decree- holder  to 
take  fresh  proceedings  by  way  of  exe- 
cution, if  he  wishes  to  do  so. 

MN./RK.  Order  set  aside. 


A  I.  R.  1929  Rangoon  162 

B  iO\VN,    J. 

Ma  Shin — Appellant, 
v. 

Maung  Han  and   others — Respondents. 

Second  Appeil  No.  532  of  1923,  Deci- 
del  on  Bth  January  192(J,  against  judg- 
ment of  DUt  Court,  Bassein,  in  Civil 
Appeal  No.  78  of  192S. 

Civil  P.  C,,  S.  11,  Expln.  iv— Plaintiff  and 
defendant  in  present  luit  being  co-defen- 
danti  in  formsr  suit — Plaintiff  in  former 
•uit  claiming  partition  on  basil  of  agree- 
ment— Preient  plaintiff  admitting  his  claim 
but  iuit  diamined  on  ground  that  other  de- 
fendant! in  that  suit  treated  land  ai  their 
own  and  that  agreement  for  partition  wai 
not  proved — Plaintiff  in  preient  suit  alleg- 
ging  that  land  was  jointly  owned  by  her 
husband  and  defendant  1  who  transferred  it 
with  condition  to  repurchase — Defendant  1 
repurchasing  it  —  Plaintiff  claiming  half 
share  on  payment  of  half  purchase  money — 
Present  suit  was  not  barred  by  res  judicata. 

The  plaintiff  as  well  as  defendants  in  tha 
present  suit  was  co-defendants  in  a  former 
suit,  inwhioh  the  plaintiff  sued  for  partition 
of  land  OD  the  basis  of  an  agreement  to  that 
effect.  The  plaintiff  in  the  present  suit  ad- 
mitted the  claim  of  the  plaintiff  in  that  suit 
but  the  suit  was  eventually  dismissed  on  tha 
ground  that  the  otbar  defendants  were  deal- 
ing with  the  land  as  their  own  and  that  tha 
contract  "of  partition  was  not  proved.  The 
present  plaintiff  alleged  in  the.  present 
suit  that  the  land  really  belonged  to  her 
husband  and  present  defendant  1  but  was 
transferred  by  them  with  a  condition  to  pur- 
chase and  claimed  that  as  defendant  1  had 
purchased  it,  she  was  entitled  to  half  share 
on  payment  of  proportionate  price  money, 
The  defendants  contended  th&>t_as  this  ground 
of  defence  was  not  raised  by  the  plaintiff  in 


the  former  suit,  the  present  suit  was  birred  by 
res  judioata. 

Held  :   that   as    the    relief   claimed   by   the 
plaintiff  in  the  former  suib  was  entirely   inda- 
t  pandont  of  the  present  olalm,   the    raising    of 
.which  in  thi  former  auit  s£uld  hiva  ma  da  no 
•diflarance  to  the  decision    in.  the   former   suit, 
'.and  us  also  it  was  not  nocaasary  to   decide    in 
thi  formar  suit  tha  question  raised  in  tha  pre- 
sent suit,  tka  present  suit  would  not  ba  birred 
!  by  bha  principle  of  res  judioata  :  A.    I.  R.  1925 
Rau>j.   228,  Rel.  cm.;  and  A.  I.    R.   1923    Rang. 
233,  Eipl  [P1630  2] 

S   C   Das — for  Appellant. 

Them  Maung—  for  Respondents. 

Judgment. — In  Civil  Regular  No.  42 
of  1927  of  the  Sub-Divisional  Court  uf 
Kyonpyawone  Maung  Aung  Bin  and  two 
others  sued  the  parties  to  the  present  ap- 
peal and  one  other  for  specifics  perform- 
ance of  a  contract.  Their  allegation  was 
that  the  land  in  suib  hid  originally  be- 
longed to  the  parents  of  bhe  plaintiffs 
and  of  all  hub  one  of  the  defendants. 
About  1914,  the  present  respondent, 
Maung  Han,  and  Maung  Nge,  the  hus- 
band of  bhe  presenb  appellant,  Ma  Shin,  of 
on  behalf  of  all  the  heirs  made  over  bhe 
land  in  sibisfacbion  of  a  mortgage  debt, 
reserving  the  right  of  repurchase.  About 
four  years  later,  with  the  consent  of  all 
the  heirs,  Maung  Han  and  Maung  Nge 
repurchased  the  land  on  behalf  of  all 
these  heirs,  and  it  was  agreed  amongst 
bhe  heirs,  that,  when  the  purchase  money 
was  repaid  to  Maung  Han  and  Maung  Nge 
the  land  would  be  divided  amongst  all 
the  heirs.  They,  therefore,  asked  for  a 
partition  of  the  land  on  payment  of  bheir 
proporbionate  shares. 

The  present  appellant,  Ma  Shin,  ad- 
mitted the  plaintiffs'  claim  in  that  suib, 
bub  bhe  suib  was  contested  by  the  pre- 
sent respondents,  Maung  Han,  Maung 
Myan  and  Po  Hla.  The  suit  was  eventu- 
ally dismissed.  Ib  was  held  bhab  Maung 
Han  and  Maung  Myan  had  been  deal- 
ing with  bhe  land  as  their  own.  As 
regards  the  alleged  prornigg  to  partition 
the  land  at  bhe  time  of  repurchase, 
the  finding  was  somewhat  vague;  bub 
apparently  it  was  held  that  the  ODQ- 
traot  was  not  provel.  In  the  presenb 
case  Ma  Shin  has  sued  the  three  respon- 
dents with  regard  to  the  same  piece  of 
land.  She  now  says  that  the  land  in 
quesbion  was  purchased  by  her  husband, 
Maung  Nge,  and  Maung  Han  from  a 
Chettyar  firm;  and  that,  in  19 LI,  Maung 
Nge  and  Maung  Han  mortgaged  the  land 
to  Po  Hla.  Liter  on  they  transferred 
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the  land  outright  to  Po  Hla  with  an    op- 
tion of  repurchase. 

In  the  year  1919  thia  option  .of  repur- 
chase was  exercised  by  defendant  1, 
Maung  Han.  Maung  Nge  has  since  died 
and  Ma  Shin  claims  that  Maung  Han 
must  be  held  to  have  repurchased  for 
•himself  and  for  Maung  Nge  and  she  asks 
for  half  of  the  land  on  payment  of  half 
the  purchase  money  Ra.  920. 

The  suit  is  contested  by  Maung  Han 
and  Maung  Myan  and  has  been  dismissed 
on  a  preliminary  point.  The  trial  Court 
has  held  that  the  suit  is  barred  by  the 
principle  of  res  judicata  on  account  of 
Civil  Regular  No.  42  of  1927,  and  this 
decision  has  boen  upheld  on  appeal  by 
the  District  Court.  Ik  is  against  this 
decision  that  the  present  appeal  has  been 
filed. 

The  learned  District  Judge  was  of 
opinion  that  the  case  now  set  up  by 
the  appellant  was  a  case  which  ought  to 
have  been  sot  up  as  a  ground  of  defence 
in  the  earlier  suit  It  is  difficult  to  see 
how  the  present  case  would  have  been  a 
good  defence  to  the  earlier  suit.  The 
question  in  that  suit  was  whether  the 
plaintiffs  had  the  right  to  obtain  a  share 
in  the  land  by  virtue  of  a  contract  en- 
tered into  by  them  and  the  other  heirs. 
Ma  Shin'3  present  case  is  that  the  land 
actually  belonged  to  her  husband  and  to 
Maung  Han,  and  it  is  on  that  ground 
that  she  is  now  claiming  a  share.  Bub 
this  oi98  is  not  necessarily  inconsistent 
with  the  case  set  up  by  the  plaintiffs  in 
the  former  suit.  Even  if  the  land  were 
actually  owned  by  Maung  Nge  and  Maung 
Han  only  that  fact  would  not  necessarily 
negative  the  possibility  of  a  contract, 
whereby  they  agreed  to  partition  the 
land  on  payment  of  the  proportionate 
shares  by  the  other  heirs.  Further,  the 
District  Judge  does  not  seem  to  have 
given  sufficient  attention  to  the  fact  that 
in  the  former  suit  the  contesting  parties 
were  Maung  Aung  Bin  and  two  others 
on  one  side  and  all  the  present  defen- 
dants on  the  other  : 

The  conditions  requisite  for  an  adjudi- 
cation to  bo  res  judioata  as  between  co- 
defendants  were  discussed  in  the  case  of 
Ma.Tokv.Ma  Yin  (I).  It  was -there 
laid  down  that  the  following  conditions 
should  be  fulfilled  before  the  principle  of 
res  judioata  could  apply: 


(1)  A.  I.  B.  1999  Bang.  223=*3  Btng.  77. 


(i)  that  there  should  be  a  conflict  of 
interest  between  the  co-defendants; 
.  (ii)  that  it  should  be  necessary  to  de- 
cide on  that  conflict  in  order  to  give  the 
plaintiff  relief  appropriate  to  his  suit, 
and 

(iii)  that  the  judgment  should  contain 
a  decision  of  the  question  raised  as  bet- 
ween the  co-defendants. 

Now,  there  is  a  conflict  in  the  present 
case  between  the  persons  who  were  co- 
defendants  in  the  earlier  suit,  but  in 
that  suit  the  relief  claimed  by  the  plain- 
tiffs was  based  on  an  alleged  contract 
which  is  enthely  independent  of  the 
claim  now  put  forward  by  Ma  Shin, 
Their  success  depended  on  whether  they 
could  prove  that  contract.  A  decision 
on  the  points  now  raised  by  Ma  Shin 
could  have  boon  of  no  avail  whatsoevei 
to  them  in  that  suit,  and  the  raising  ol 
the  present  claim  by  Ma  Shin  could  have 
made  no  difference  whatsoever  to  the  de- 
cision of  the  earlier  case.  It  was  not  ne- 
cessary to  decide  this  point  in  the  eirliei 
suit;  nor  can  the  judgment  either  directly 
or  impliedly  be  held  to  contain  a  decision 
of  the  question  now  raised. 

I  have  boen  referred  on  behalf  of  the 
respondents  to  the  oase  of  Maunq  No  v. 
Maung  Po  Them  (2).  In  that  case  the 
following  observations  by  a  Bench  of  the 
Calcutta.  High  Court  in  an  earlier  case 
were  quoted  with  approval  with  refer- 
ence to  Expln.  4,  S.  11,  Civil  P.  C.  : 

A  matter  which  ought  to  be  raised  but 
which  as  matter  of  fact  is  not  raised  in  a  suit 
cannot  be  decided  in  specific  terms  in  that 
suit.  But  this  fact  cannot  ba  fatal  to  the  plea 
of  res  judicata,  for  in  that  case  it  IB  obvious 
that  Expln,  2  (of  S.  13  of  tha  former  Code) 
would  be  meaningless.  Wo  must  take  it 
therefore  that  if  the  effect  of  tha  decision  in  a 
former  suit  ia  necessarily  inconsistent  with 
the  defence  that  ought  to  have  been  raised 
but  has  not  been  raised,  that  defence  musb 
undo*  S.  13  be  deemed  to  have  been  finally 
decided  against  the  person  who  ought  to  have 
raised  it." 

With  these  remarks  I  entirely  agree. 
But  they  do  not  seem  to  me  to  be  of  any 
assistance  to  the  respondents  in  the  pre- 
sent oase.  The  decision  in  the  former 
suit  was  to  the  effect  that  the  plaintiffs 
in  that  suit  had  failed  to  prove  their 
rights  as  heirs  on  a  contract  to  a  share  in 
the  land.  It  is  quite  impossible  to  hold 
that  this  decision  ia  necessarily  incon- 
sistent with  the  oase  now  put  forwatrd  by 
Ma  Shin.  It  is  true  that  when  the  claim 

(9)  A.  I.  R.  L998~lUiig.  939=1  Rang.  36JT 
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of  res  judioata  is  based  on  Expln,  4,  S.  11 
it  is  Dot  necessary  thab  there  should  have 
been  any  express  decision  on  the  'matter 
whioh  ought  to  have  been  made  a  ground' 
of  defence  or  attack.  But  for  the  provi- 
sions of  the  sections  to  be  operative  at 
all,  the  issue,  or  the  matter  in  issue, 
must  have  been  heard  anl  finally  decided 
in  the  earlier  case;  that  is  to  say,  the 
decision  in  the  earlier  case  must  have 
been  such  as  to  imply  an  adverse  finding 
on  the  matter  which  ought  to  have  been 
made  a  ground  of  defence  or  attack.  These 
conditions  are  not  fulfilled  in  the  present 
case,  and,  in  my  opinion,  the  present 
suit  is  not  barred  as  res  judicdta. 

It  has  been  suggested  by  the  learned 
advocate  that  when  Ma,  Shin  was  exi- 
mined  as  a  witness  in  the  earlier  case  her 
statements  were  not  entirely  consistent 
with  the  ca.se  she  now  puts  forward;  but 
I  am  not  now  concerned  with  the  merits 
of  her  present  ca.se.  The  sole  question 
for  decision  at  present  is  whether  the 
suit  is  barred  as  res  judioata,  and  on  that 
point  I  must  hold  that  the  appellant  is 
entitled  to  succeed.  I,  therefore,  set 
aside  the  judgments  and  decrees  of  the 
lower  Courts  and  direct  that  the  suit  be 
reopened  and  and  tried  on  its  merits  by 
the  trial  Court.  The  appellant  will  be 
entitled  to  a  refund  of  the  Court-foes  paid 
by  her  in  this  Court  and  in  the  District 
Court.  The  balance  of  her  costs  in  the 
District  Court  anl  in  this  Court  will  be 
paid  by  the  respondents. 

S.N.'fl.K.  Suit  remanded. 
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BUTLEDGK,  C.  J.,  AND  BROWN,    J. 

B.  M .  Joseph  and  others—  Appellants, 
v. 

Samsunder  and  others — Respondents. 

First  Appeals  Nos.  207  to  209  of  1928, 
Decided  on  4th  January  1929,  against 
judgment  of  original  side  in  Civil  Regu- 
lar Nos.  353,  398  and  399  of  1927 

Registration  Act,  S.  17  (2)  (v)— Landlord1* 
letter  to  tenant  informing  him  "Ai  long  at 
you  occupy  room  we  shall  not  ask  you  to 
vacate  it"  does  not  amount  to  lease  or  agree- 
ment to  lease  and  is  exempt  from  registration 
—Registration  Act,  S,  2. 

In  a  suit  for  specific  performance  on  the  basis 
of  an  oral  agreement  to  lease,  the  plaintiff  filed 
a  letter  written  to  him  by  the  landlord.  Tha 
letter  recited  "This  ia  to  inform  you  that  aa 
long  as  you  occupy  the  room,  .,'...  we  shall 


not  ask  you  to  vacate  the  'said  room  the    rent; 
of  whioh  will  be  Ba.  5  per  day.11 

He\l  :  that  the  letter  did  not  operate  BB  » 
lease  or  an  agreement  to  lease.  It  was  a  uni- 
lateral letter  whioh  at  the  moat  gave  right  to 
obtain  another  document,  the  formal  lease.  It 
was  therefore  exempt  from  registration  under 
8.  17  (2)  (v),  and  so  could  bs  admitted  in  evi- 
dence though  unregiatered;  A.  I.  R.  1927  Rang. 
lG9;-and  A.t.R.  1925  Cal.  1097,  Dist.  [P  165  0  1} 
Banerji — for  Appellants 
PaQet — for  Respondents 
Judgment  — The  property  ia  dispute 
in  these  three  appeals  consists  of  three 
rooms,  Nos.  3,  4  and  5  of  house  No.  68, 
Eraser  Street,  Ringoon.  The  house  ia 
question  is  part  of  aa  estate  of  which  the 
beneficial  owners  are  the  four  appellants. 
The  four  appellants  are  brothers  and  ap- 
pellant 1,  E  M.  Joseph,  is  trustee  for 
the  management  of  the  estate  The  rooms 
in  question  have  for  some  years  been 
occupied  by  the  respondents  as  tenants. 
The  respondent,  Dwarka  Frasad  has  oc- 
cupied room  No  3,  Samsunder  and 
Dwarka  Prasad  have  occupied  room  No  4 
and  Samsunder  has  occupied  room  No,  5. 
Appellant  1  as  trustee  of  the  estate  brought 
three  ejectment  suits  in  the  Small  Cause 
Court  against  the  respondents. 

It  is  alleged  by  the  respondents  that 
during  the  pendency  of  these  suits  an 
agreement  was  come  to  whereby  they 
were  to  be  permitted  to  continue  in  occu- 
pation for  the  rest  of  their  lives  on  the 
payment  of  Bs  5  per  day  rent  and  of  a 
lump  sum  of  Bs  1,000  salami  for  each  room 
This  agreement  was  never  reduced  to  the 
form  of  a  legal  document,  and  the  respon- 
dents sued  for  specific  performance  of  the 
agreement  As  a  result  the  ejectment 
suits  in  the  Small  Cause  Court  were  dis- 
missed. 

The  appellants,  whilst  admitting  that 
there  was  some  discussion  as  to  a  settle- 
ment and  admitting  that  the  salami  of 
Bs.  1,000  for  each  room  was  actually  paid 
to  them,  deny  that  there  was  ever  any 
definite  agreement  as  to  a  lease.  The* 
trial  Court  has  granted  a  decree  for  speci- 
fic performance  in  each  case  and  it  is 
against  these  decrees  that  these  three  ap- 
peals are  filed. 

Tbe  first  question  for  consideration  in 
these  appeals  has  reference  to  certain 
letters  written  by  three  out  of  the  four 
appellants.  That  these  three  appellants 
signed  those  letters  is  admitted;  but  it  is 
argued  on  their  behalf  that  the  letters 
contain  on  the  face  of  them  an  agreement 
to  lease,  that  they  are,  therefore,  compul- 
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gorily  registrible  under  the  Registration 
Act  and  that  as  they  have  nob  been  regis- 
tered they  oannot  be  accepted 'in  evidence. 
The  letter  to  Dwarka  Prasad  reads  as 
lollows: 

"Sir,  This  is  to  inform  yeii  that  as  long  ai 
you  occupy  room  No.  3  of  house  No.  68,  Eraser 
Street,  Rangoon,  we  shall  not  ask  you  to  vacate 
the  .said  room  the  rent  of  which  will  be  Bs.  5 
por  day  from  1st  February  1927.  You  aro  not 
to  sub-let  the  premises." 

The  letter  to  Stimsunder  with  regard  to 
room  No.  5  is  couched  in  similar  terms 
and  the  letters  to  Dwarka  Prasad  and 
Samsunder  ]ointly  with  regard  to  room 
No,  4  is  also  similarly  worJed  'except 
that  the  last  sentence  "You  are  not  to  sub- 
let the  premises,'  is  omitted. 

In  accordance  with  the  definition  given 
in  S.  2  (vii),  Registration  Act,  the  term 
"lease"  includes  an  agreement  to  lease, 
•and  under  S.  17  of  the  Act  a  lease  of  im- 
movable property  for  any  term  exceeding 
-one  year  requires  registration.  The 
letters  in  question  state  the  amount  of  rent 
and  also  declare  that  the  appellants  do  not 
propose  to  evict  the  respondents. 

We  have  been  referred  on  behalf  of  the 
appellants  to  the  case  of  Rat/ijno  Maho- 
wn-id  v.  Handas  MulUck  (l).  In  that  case 
the  defendant  had  written  to  the  plaint  ill 
a  letter  in  which  he  said  that  ho  agreed 
to  take  a  certain  house  on  lease  and  set 
forth  the  terms  under  which  ho  agreed  to 
accept  the  lease  and  the  plaintiff  in  reply 
wrote  a  letter  to  the  defendant  in  which 
lie  said  that  he  confirmed  the  defendant's 
letter.  As  a  result  of  these  two  letters 
the  plaintiff  occupied  the  premises  and 
paid  the  rent  agreed  on.  Some  18  months 
later  a  notice  was  served  on  him  to  quit 
and  he  then  brought  a  suit  for  specific 
performance.  It  was  held  that  the  letters 
in  question  amounted  to  a  present  demise 
of  the  premises  and  were  compulsorily  re- 
gistrable.  We  do  not,  however,  think  that 
that  case  is  analogous  to  the  case  before 
us.  In  one  letter  in  that  case  there  was 
a  definite  statement  of  an  agreement  to 
take  the  premises  on  lease  subject  to  defi- 
nite terms  set  forth  in  the  letter  and  in 
;the  letter  in  reply  there  was  a  definite 
acceptance  of  the  offer  and  the  partio3  had 
.acted  on  the  letters  as  creating  a  lea.se  for 
18  months  after  the  letters  were  written. 
The  letters  in  the  present  oa.se  do  not 
flhow  any  mutual  agreement.  They  do 
:not  on  the  face  of  them  contain  any  agree- 
Dcneat  at  all.  The  three  plaintiffs  merely 


state  in  them  that  they  will  not  ask  the 
respondents  to  vacate  the  rooms.  There  is 
no  mention  whatever  in  the  letters  of  the 
payments  of  salami  and  the  letters  are 
entirely  unilateral  letters.  It  seems  to 
us  clear  that  the  letters  were  never  really 
intended  in  themselves  to  operate  as  a 
leise  or  an  agreement  to  lease,  bub  that 
they  contemplated  execution  of  a  formal 
agreement  at  a  late  stage.  Formal  assent 
to  a  proposal  is  clearly  required  before 
there  can  be  any  binding  agreement. 
That  assent  is  not  contained  in  the  letters 
at  all  and  if  these  letters  can  be  Slid  to 
create  a  right  a,t  all,  it  seems  to  us,  that 
was  merely  a  right  to  obtain  another 
document  which  would,  when  executed, 
create  a  lessee's  interest  in  the  property 
and  that,  therefore,  the  letters  were'  ex 
empted  from  registration  under  the  pro- 
visions of  S.  17  (2)  (v),  Registration  Act, 

Wo  have  been  referred  also  to  a  case  of 
this  Court  Mating  Bci  Scni  v.  Manny 
Htooii  Sfiwe  (2).  but  there  again  the  docu- 
ment which  was  held  to  be  oompulsorily 
registrable  was  a  formal  document  which 
set  forth  definite  agreements  by  both 
landlord  and  tenant.  We  are  of  opinion 
that  the  letters  in  question  have  rightly 
been  admitted  in  evidence  by  the  trial 
Judge.  It  remains  then  to  be  considered 
whether  the  plaintiffs  did  in  fact  establish 
that  a  definite  contract  to  enter  into  a 
leisa  was  made.  (Here  the  judgment  dis- 
cussed evidence  and  concluded  as  below). 
The  learned  trial  Judge  appears  to  have 
given  the  decree  in  somewhat  too  vague 
terms  but  we  consider  that  he  was  right  in 
granting  a  decree  for  spccilio  performance 
and  the  orders  we  are  passing  aro  substan- 
tially in  favour  of  the  respondents,  They 
must  therefore  be  allowed  their  costs. 
We  alter  the  decree  of  the  trial  Judge  in 
eo,oh  case  to  a  decree  that  the  defendants 
or  defendant  1  on  their  behalf  shall  exe- 
cute a  lease  in  favour  of  the  several  plain- 
tiffs, the  conditions  of  the  lease  to  be  th'ifc 
a  rent  of  Bs.  5  a  d.iy  be  piid,  that  the 
loise  shall  continue  for  the  lives  of  the 
plaintiffs,  that  the  plaintiffs  shall  have  no 
power  to  sublet  the  premises,  The  defen- 
dant-appellants shall  pay  the  costs  of  the 
respondents  in  both  Courts  in  all  the  3 


cases. 


9.N./R.K. 


Decree  altered. 


(2)  A.  I,  B,  1027  Bang.  169^5  Bang.  95. 
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BROWN,  J. 

Gunnu  Meah — Appellant, 
v. 

A.  Rahman — Respondent;. 

Second  Appeal  No.  434  of  1928,  Deci- 
ded on  30th  January  1929,  against  judg- 
ment of  Dist.  Judge,  Insein,  in  Civil 
Appeal  No.  22  of  1928. 

(a)  Civil  P.  C.,  S.    100— Suit    for    enforce- 
ment   of    award    praying    also  that  award  be 
filed  —  Second     appeal     liei  —  Civil     P.     C., 
Sch.  2,  Para.  20. 

Where  a  plaint  was  headed  "  Suit  valued  at 
Kg.  86  for  enforcing  an  award  "  and  ad 
valorem  Court-fees  had  been  paid  accordingly, 
though  at  the  conclusion  of  the  plaint  there 
was  a  prayer  that  the  award  may  bo  ordered 
to  be  filed,  but  the  prayer  further  asked  that 
a  decree  be  passed  in  accordance  with  its 
terms. 

Held  •  that  there  waa  a  suit  for  the  enforce- 
ment of  the  award  and  not  an  application  to 
file  an  award  before  the  brial  Judge  and  that 
a  second  appeal  did  therefore  lie  :  7  Bur.  L.  T. 
370,  faf.  [P  1C6  CJ  2] 

(b)  Arbitration — Suit    for    enforcement   of 
award— Signature    of    party    may    not    eitop 
him  from  disputing  correctneii —Civil  P.  C.. 
Sch.  2,  Para,  15. 

The  mere  signature  by  a  party  to  an  award 
does  nob  necessarily  in  all  cases  estop  him  from 
afterwards  disputing  the  correctness  of  the 
ward-  A.I. R.  1923  Rang.  187,  Dut.  [P  167  G  1] 

N  N.  Sen— for  Appellant. 
Bhattacharyya—for  Respondent, 
Judgment.— The     appellant,    Gunnu 
Mean,  filed  a  suit  in  the  Township  Court 
of  Insein  for  the  enforcement  of  the  terms 
of  an  award  directing   the  defendant    to 
convey   a  certain    house  to  the  plaintiff. 
The  plaint  sot  forth  that  the  matter  was 
referred   to   an   arbitration  consisting  of 
Mahomedan  elders  of  Insein  and  that  an 
award  was  made  by  them  on  25th  August 
1927.     The  defendant,  while  not  denying 
that  the  matter  had  been  referred  to  arbi- 
tration, pleaded  that  the  award    was    in- 
valid as  it  had  not  been  signed  by  all  the 
arbitrators  and  also  that  the  award   was 
bad  on  the  ground  of  misconduct  and  cor- 
ruption  of  the  arbitrators.     The   written 
statement   did  not  specify  what  the  mis- 
conduct  and    corruption    complained   of 
were.     Evidence  was  called  to  show  that 
the  arbitrators  refused  to  examine  two  of 
tho  witnesses  named  by  the  defendant. 

The  trial  Court  held  that  the  arbitra- 
tors  to  whom  the  matter  was  referred 
consisted  of  some  30  persons  and  that 
only  12  of  these  persons  signed  the  award. 


The  Court,  further,  held  that  the  arbi- 
trators had  refused  to  examine  witnesses 
named  by  the  defendant.  The  suit  was- 
therefore  dismissed.  The  findings  of  fact 
by  the  trial  Court  were  accepted  by  the- 
lower  appellate  Court,  which  dismissed1 
the  appeal  ;  and  the  present  appeal  has- 
been  filed  under  the  provisions  of  S.  100r 
Civil  P.  C. 

A  preliminary  objection  has  been  taken' 
on  the  part  of  the  respondent  to  the  effect 
that  no   further   appeal  lies.     It  is  con- 
tended that  there  was  no  suit  to   enforce4 
an   award  but    that    in    fact  -the  matter 
before   the   Court   was  an  application  ta 
file  an   award   under   the   provisions   of 
para  20,  Sch.  2,  Civil  P.  C.     If  that  con- 
tention is  correct,  then  no  second    appeal! 
would    lie  ;   but    I   do  not  think  that  the, 
contention  can  be  upheld.     The   distinct 
tion   batween    an   application   to   file  an 
award  and  a  suit  to  enforce  an    award  isp 
pointed  out  in  the  case  of  Nga  Hla  Gyaw 
v.   Mi    Ya  Po   (1).     In  the  present  case, 
the   plaint  is    headed    "  Suit   valued   at 
Es.  66  for  enforcing  an   award  "   and   ad;, 
valorem    Court-fees    have   been    paid  ac-l 
cordingly.     It  is  true  that  at  the  conclu- 
sion of   the  plaint  there  is  a  prayer  that 
the  award  may  be  ordered    to   be   filed  ; 
but  the  prayer  goes  on  to  ask  that  a  decree 
be  passed  in  accordance    with    its    terms 
for   the   conveyance   of  the  said  house  to 
the  plaintiff.     The  plaint    was    accepted 
as   a  plaint  in  a  suit  and  appears  to  have 
been  treated  as  such  throughout. 

I  am  of  opinion  that  there  was  a  suit 
for  the  enforcement  of  the  award  before 
the  trial  Judge  and  that  a  second  appeal 
does  therefore  lie.  But  in  this  second1 
appeal  questions  of  fact  cannot  be  raised/ 
and  it  has  not  been  contended  before  me 
that  the  findings  that  only  some  of  tha 
arbitrators  signed  the  award  and  that 
the  witnesses  were  not  all  examined  can- 
be  challenged.  The  only  point  argued  on 
behalf  of  the  appellant  is  that  the  res- 
pondent signed  the  award  himself  and  ia 
therefore  now  estopped  from  challenging 
its  validity. 

I  have  been  referred  on  behalf  of  th& 
appellant  to  the  case  of  U  Gundwa  v. 
U  Pyinnyadipa  (2).  In  that  case  there 
had  been  a  reference  to  arbitration  and 
there  had  been  an  irregularity  in  the  pro- 
ceedings in  that  at  one  of  the  sittings  of 

(1)  [1914]  2  U,  B.  R,  26=27    I.C.  31=7   Bur. 
L.  T.  27£). 

(2)  A,  I.  R,  1923  Rang.  187=1  Rang.  15. 
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the  arbitrators  when  witnesses  were 
examined  one  of  the  arbitrators  was 
absent.  This  was  the  second  of  the  three 
sittings  and  no  objection  was  taken  at 
the  time,  nor  was  it  raised  in  the  plead- 
ings of  the  case.  It  was  held  that  by 
continuing  the  proceedings  without  ob- 
jection to  this  irregularity,  the  parties 
must  be  held  to  have  condoned  the  ir- 
regularity and  could  not  seek  to  set  aside 
the  award  on  the  ground  of  that  irregu- 
larity. I  do  not  think  that  that  decision 
is  very  relevant  to  the  present  case. 

The  whole  arbitration  in  the  present 
case  was  conducted  at  one  sitting.  There 
was  no  evidence  to  show  that  the  respon- 
dent condoned  any  irregularity  during 
the  course  of  the  arbitration  proceedings. 
It  was  when  proceedings  were  all  con- 
cluded and  the  award  had  been  delivered, 
that  his  signature  was  appended  to  the 
award.  It  was  stated  in  U  Gunawa's 
cise  (2) 

"  a  party  having  knowledge  of  an  irregularity 
cannot  lie  by  without  objection  and  take  his 
chance  of  an  award  in  hia  favour  and  then, 
when  he  finds  that  the  award  has  gone  against 
him,  seek  to  sot  it  aside  on  the  ground  of  the 
irregularity  to  which  he  failed  to  ob]ect.  " 

The  signature  of  the  respondent  in  the 
present  case  was  appended  when  the 
terms  of  the  award  were  known  to  him 
and  there  was  uo  question  therefore  of 
his  taking  a  chance  that  the  award  would 
be  in  his  favour.  His  case  is  that  he 
was  practically  compelled  to  sign  the 
award.  I  am  not  satisfied  that  his  mere 
signature  of  the  award  necessarily  re- 
moves all  objection  to  the  irregularity  in 
the  award.  The  chief  difficulty  in  the 
way  of  the  plaintiff  seems  to  me  to  be 
this,  that  there  is  no  mention  in  the 
pleadings  of  the  defendant  having  signed 
the  award  at  all.  The  suit  is  based  on 
the  award  itself  and  not  on  any  agree- 
ment by  the  parties  whereby  they  mutu- 
ally accepted  the  award.  The  question 
therefore  of  the  acceptance  of  the  award 
by  the  defendant  was  not  in  issue.  If 
both  parties  to  the  award  signed  the 
award  after  it  was  delivered  it  may  be 
that  a  suit  could  be  filed  to  enforce  the 
terms  of  the  award  on  the  ground  that 
there  was  a  definite  contract  by  the  par- 
ties by  virtue  of  their  signatures  ;  but 
this  was  not  the  case  for  the  plaintiff 
here  and  I  am  not  prepared  to  hold  that 
the  mere  signature  by  a  party  to  an 
award  necessarily  in  all  cases  estops  him 
from  afterwards  disputing  the  correctness 


of  the  award.  In  all  the  circumstances 
of  the  case  I  am  not  satisfied  that  there 
is  sufficient  ground  for  interference.  I 
therefore  dismiss  this  appeal  with  costs. 
M.N./R.K.  Appeal  dismissed. 
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OTTER  AND  HE\LD,  JJ. 

Them  Pe  and  others — Appellants, 
v. 

/.  P.  De  Souza  and  another — Respon- 
dents. 

Letters  Patent  Appeal  No  111  of  1928, 
Decided  on  25th  February  1929,  against 
Judgment  of  Doyle,  J  ,  in  Special  Second 
Appeal  No.  95  of  1928. 

Contract  Act,  S.  73 — Person  engaged  as 
teacher  by  month— No  provision  for  notice 
to  leave — Contract  can  be  terminated  by  one 
month's  notice. 

Where  a  person  ia  engaged  as  a  teacher  by 
the  month  and  there  la  nothing  in  tho  agree- 
ment, providing  for  notico  to  loavo  on  either 
aide,  the  contract  would  bo  terminated  by  a 
reasonable  notice  and  one  month's  notice  IB 
reasonable  •  Allen  :  In  the  matter  oft  (1910) 
K.  B.  397,  13  Bur.  L.  T.  168,  Rel.  on. 

[P  168  C  1] 

E.  Maung — for  Appellants. 

Da  Thein—ior  Respondents. 

Judgment. — This  is  an  appeal  under 
the  Letters  Patent  which  arises  under 
the  following  circumstances.  The  plain- 
tiff who  is  a  school  master  brought  a  suit 
against  the  members  of  the  National 
School  Committee  of  Einrae,  claiming 
damages  for  wrongful  dismissal.  The 
learned  Sub-Divisional  Judge  was  of  opi- 
nion that  the  plaintiff  had  been  engaged 
on  a  month  to  month  contract  and  awar- 
ded him  one  month's  salary  by  way  of 
damages.  The  District  Judge,  however 
seems  to  have  agreed  that  the  plaintiff 
was  engaged  upon  a  monthly  basis,  but 
he  was  of  opinion  that  six  months'  salary 
would  be  a  reasonable  compensation  for 
his  dismissal.  Upon  appeal  to  this  Court, 
the  learned  Judge  appears  to  have  agreed 
with  the  finding  of  the  two  lower  Courts 
as  to  the  terms  upon  which  the  plaintiff 
was  engaged  but  he  said  that  he  was  not 
prepared  to  disagree  with  the  "opinion 
of  the  lower  appellate  Court  that  six 
months'  salary  in  lieu  of  notice  is  not 
excessive  "  He  subsequently  granted  a 
certificate  enabling  an  appeal  to  be  made 
to  a  Bench  of  this  Court.  The  respondent 
entered  into  the  service  of  the  appellants 
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on  or  about  26bh  July  1926.  On  15th 
October"  of  that  year,  he  received  a  lebfcer 
terminating  his  employment,  'within 
-one  month"  from  his  date  and  offering 
to  pay  the  sum  of  225/-  being  as  we 
understand  it  150/-  by  way  of  salary  for 
that  month  and  the  balance  75/-  being 
in  respect  of  fifteen  days  in  October.  The 
respondent  refused  to  accept  this  offer 
and  wrote  on  22nd  October  churning 
3757/-  and  included  in  this  sum  was 
3600/-  as  damages  consequent  upon  his 
dismissal.  The  first  question  to  be  de- 
termined is  •  What  was  the  agreement 
for  the  hiring  of  the  respondent9  We 
need  say  no  more  than  that  we  agree 
that  he  was  employed  bj  the  month  at  a 
salary  of  150/-  per  month.  It  is  clear 
that  there  was  nothing  in  the  agreement 
(which  was  a  verbal  one)  provided  for 
notice  to  leave  on  either  side,  nor  w.is 
there  any  evidence  at  the  trial  of  the 
existence  of  any  custom  in  such  a  cEiae 
As  had  been  laid  down,  therefore,  in  a 
number  of  cases,  the  contract  would  bo 
terminated  by  a  reasonable  notice  Upon 
this  point,  we  need  only  refer  to  the  case 
of  In  the  matter  of  the  African  Associa- 
tion, Ltd.  and  Allen  (l)  A  David  v.  St 
Anthony's  High  School  (2)  a  decision  of 
the  Chief  Courb  of  Lower  Burrnn,  ap- 
parently upon  a  somewhat  similar  facts 
In  the  latter  case  [following  M.  E.  Moola 
v.  K.  C.  Dose  (3)]  the  learned  Judge 
thought  that  thirty  days  wages  was  suffi- 
cient. In  the  present  ca.se,  the  respon- 
dent was  engaged  by  the  month,  and  in 
the  absence  of  special  agreement,  it  seems 
to  us  reasonable  that  he  should  be  given 
one  month's  notice  Wo  observe  he  was 
not  turned  out  forthwith.  He  had  an 
opportunity  while  still  keeping  his  ap- 
pointment to  look  for  other  work  We 
have  no  doubt  that  the  committee  have 
acted  reasonably  and  the  appeal  is  there- 
fore allowed.  As  the  appellants  have 
been  all  along  willing  to  pay  225/-  men- 
tioned in  their  notice  respondent  must 
pay  the  costs  of  the  appellants  in  all 
Courts. 

P.N  /U.K.  Appeal  allowed. 


(1)  [1910]  1  K,  B.  3')7=79  L.  J.  K.  B.  259= 
26  T.  L.  R.  234-102  L.  T.  129. 

(2)  [1920]  13  Bur.  L.  T.  169 

'3)  [1916]  8   L.    B.    R.    420=33   I.    C.  981=9 
L'ur.  L.  T.  63. 
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HEALD,  AND  MTA  Bcr,  JJ. 
K 


P  S.P.P.L.  Firm— Appellants. 

v. 
C.  A  P.  C.  Firm — Respondents. 

Civil  Misc.  Appeal  No.  55  of  1928,  De- 
cided on  30th  January  1929,  against  order 
of  Dist,  Court,  Tharrawaddy,  in  Civil 
Misc.  No.  99  of  1926. 

(a)  Provincial  Insolvency  Act    (5  of  1920). 
S.  61 — Discharge  of  insolvent  does  not  affect 
Court's  power  of  distributing  assets. 

The  insolvency  Court  undoubtedly  has 
power  bo  giva  directions  as  to  tho  distribution 
of  tha  assoba  among  the  creditors  who  have 
proved  in  tlu  insolvency.  The  discharge  of 
the  insolvent  doos  not  put  an  end  to  thr> 
Court's  power  to  give  such,  directions  :  A.I.R. 
1925  RIIIJ.  105,  Rel.  on.  [P  169  C  2J 

(b)  Provincial  Insalvency  Act    (5  of  1920), 
S,  41— Proceeding!  do  not  necessarily  end. 

An  order  under  S.  41  does  not  necessarily 
put  an  end  to  ttn  proaaadinga  in  ihe  insolven- 
cy .  .1.  /.  fl.  I93i  Hanj.  105,  Foil.  [P  169  C  2] 

(c)  Provincial  Insolvency    Act    (5  of  1920), 
S.  56  (2)  b — No  commission  on  realization  by 
sale     of      mortgage     money — Burma    Courts 
Manual,   Para.  307  (A)  I, 

In  Bur  mil  tho  receiver  is  not  entitled  to 
commission  on  the  amount  of  the  mortgage 
money  realized  by  tho  aala  of  the  mortgaged 
property  :  A.  I.  R.  1928  Ring.  23,  Foil. 

[P  170  C    1] 

B.  K.  B.  Naidu — for  Appellants, 
Venkatram— for  Respondents. 
Judgment. — The  present   parties   are 
creditors    of  one  Kyin  Sein,  who  was  ad- 
judicated insolvent  on    his    own  petition 
in    Civil    Misc.   Case    No.  99   of  1926  of 
the    District     Court     of     Tharrawaddy, 
The  insolvent  possessed  only  the    follow- 
ing properties  : 

(1)  A  house  at  Tharrawaddy. 

(2)  Two  holdings  of  paddy  land  said  to 
be  Nos.  33  and  35  of  1925-26  of    Thanat- 
pyit   kwin,    measuring    together     37-67 
acres 

(3)  Two  holdings  of  paddy  land  said  to 
ho  Nog.  33  and  35  of  1925-26   of    Tawya- 
gon  kwin,  measuring  together  22  99  acres. 

(l)  Two  holdings  of  paddy  land  said  to 
be  No?.  52  and  53  of  1925-26  of  Ashe 
kwin,  measuring  together  29'00  acres. 

The  M.  T.  T.  K.  M.  M.  S.  M.  A.  R. 
Chettyar  Firm  proved  in  respect  of  a  first 
mortgage  over  the  house  for  Rs.  8,152-15. 
The  K.  P.  S.  P.  P.  L.  Firm,  who  are  the 
present  appellants,  proved  in  reppect  of  a. 
second  mortgage  on  the  house  and  the 
lands  in  Thanatpyit  kwin  for  Rs.  7,917. 
The  M.  L.  M.  R.  M.  Firm  proved  in  rea- 
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peak  of  a  first  mo rb gage  on  the  lands  in 
Thanntpyib  kwin  and  a  first  mortgage  on 
holding  No.  52  in  Ashe  kwin  for 
Rs.  7,307  4.  The  C.  A.  P.  C.  Firm,  who 
are  the  present  respondents,  proved  in 
respect  of  an  only  mortgage  on  the  lands 
in  Tawyagon  kwin  and  on  holding  No.  52 
in  Ashe  kwin,  and  a  second  mortgage  on 
holding  No.  52  in  Ashe  kwin  for 
Rs.  6,|557-8.  There  were  other  creditors 
whose  debts  were  unsecured.  By  an 
oversight  the  C.  A,  P.  0.  Firm,  that  is 
the  present  respondents,  were  omitted 
from  the  schedule  of  creditors.  The  re- 
ceiver sold  all  the  properties  free  of  mort- 
gage, as  shown  below  : 

Rs.  a. p. 

(1)  The  house  for        ••  ...        8,63500 

(2)  ,,     Thanatpyib  paddy  lands  for  10,000  0  0 
(3J     ,,     Tawvagan         ,,  ,,        ,,  02000 
(4)    „     Aaho  kwin       ,,          „       ,,       1,15000 

21,305  0  0 

From  this  amount  the  receiver  deduc- 
ted Rs.  1,005-4  as  his  commission,  leav- 
ing for  distribution  Rg.  20,239-12.  That 
amount  was  divided  among  the  creditors 
as  follows  : 

To  the  M.T.T.K  M.M.S.M.A.R.  Firm  8,203  iV 
,,      X.P.S  P.P.L  ,,        4,43940 

„      M.L.M.R.M.  „       7,59740 

20,239  12  0 

The  C.  A.  P.  C.  Firm,  who  received  no- 
thing, naturally  complained  and  the 
Court  said  that  because  the  lands  which 
were  mortgaged  to  them  and  were  not 
mortgaged  to  any  of  the  other  creditors 
had  been  sold  for  Rs.  1,770,  they  were 
entitled  to  recover  that  amount  from  the 
K  P.  S.  P.  P.  L  Firm  who  had  taken 
the  money  out  of  Court.  The  K.  P.  S  P. 
P.  L  Firm  appeals  against  that  finding 
on  grounds  that  the  insolvency  Court 
had  no  jurisdiction  to  decide  in  insolven- 
cy proceedings  such  a  question  as  that 
arising  between  them  and  the  C.  A.  P.  C. 
Firm,  that  if  it  had  such  jurisdiction 
generally,  it  had  no  such  jurisdiction  at 
the  time  when  the  order  was  made  be- 
cause an  order  for  the  discharge  of  the 
insolvent  hid  already  been  made,  that 
the  application  of  the  C.  A.  P.  C  Firm 
was  res  ludicita  by  reason  of  the  rejec- 
tion of,  similar  applications  made  at 
earlier  stages  of  the  proceedings  and  'that 
on  the  merits  the  C.  A  P  C.  Firm  was 
not  entitled  to  recover  the  sum  of  Rs.1770 
from  them. 


There  is  clearly  no  force  in  the  first  of 
these  grounds  because  the  insolvency 
Court  .undoubtedly  has  power  to  give 
directions  as  to  the  distribution  of  the 
assets  among  the  creditors  who  have  pro- 
ved in  the  insolvency.  Similarly,  there 
is  no  force  in  the  ground  that  the  dis- 
charge of  the  insolvent  put  an  and  to  the 
Court's  power  to  give  such  directions.  It 
was  said  in  the  case  of  Roice  and  Co. 
Ltd.  v.  Tan  Thean  Taik  (l)  that  : 

"One  of  bhe  main  objects  of  every  adjudica- 
tion of  an  insolvent  is  bo  make  hia  estate  dm- 
sibja  amongst  the  creditors  and  it  must  often 
occur  that  valuable  assets  are  still  in  tha 
hands  of  tha  Official  Assignee  and  in  process 
of  realisation  for  that  purpose  at  tho  data 
whoa  the  insolvent  applies  for  his  final  dis- 
charge," 

and  we  agree  with  the  conclusion  of  the 
learned  Judge  in  that  case  that  an  order 
under  S.  41  of  the  Act  does  not  necessari- 
ly put  an  end  to  tee  proceedings  in  fch) 
insolvency.  We  have  no  doubt  that  in 
this  case  the  Court  still  had  power  to 
make  the  order  against  which  appellants 
appeal.  There  is  clearly  no  question  of 
res judieata,  It  is  true  that  respondents 
had  in  ado  various  prior  applications  for 
the  proceeds  of  the  sale  of  the  properties 
mortgaged  to  him,  but  there  was  no  final 
order  adjudicating  on  their  claim  before 
the  order  which  is  under  appeal.  As  for 
the  merits,  it  is  clear  that  appellants' 
Ciae  has  no  merits  of  any  sort.  The  sum 
of  Rs  1,770  mentioned  in  the  lower 
Court's  order  represents  the  sale  proceeds 
of  the  Tawyagon  lands  aud  of  both  the 
holdings  in  Ashe  Irwia.  The  Tawyagon 
lands  wore  mortgaged  only  to  respondents 
and  as  the  sale  proceeds  of  those  lands 
were  insufficient  to  satisfy  respondents' 
mortgage  respondents  were  clearly  entitlel 
to  the  whole  of  those  sale  proceods,  none 
of  the  other  creditors  having  any  inter- 
est of  any  sort  in  them.  The  amount  of 
those  sale  proceeds  was  Rs.  620.  As  for 
the  Ashe  kwin  lanJs  respondents  held  a, 
first  mortgage  over  holding  No.  53  and  a 
second  mortgage  over  holding  No.  52,  tha 
M.  L.  M,  R.  M.  Firm  having  a,  prior 
mortgage  over  holding  No.  52  The  M. 
L.  M.  R.  M.  Firm's  firsb  mortgage  over 
holding  No.  52  was  satisfied  by  the  sale 
of  the  Thanatpyit  lands,  which  were  also 
included  in  their  mortgage,  without  re- 
course to  the  a  lie  proceeds  of  holding 
No.  52  ami  therefore  the  s\le  proceeds  of 

(1)  A,  I.  R.  1925  Ring,  105=2  Rang.  G49. 

(2)  A.  I.  R.  IH*  Ring.  23=5  Rang,  623. 
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holding  No,  52  as  well  as  those  of  hold- 
ing No. 53  were  wholly  available  for  satis- 
faction of  respondents'  mortgage  debt. 
Appellants  held  no  mortgage  over  any  of 
the  lands  which  were  mortgaged  to  respon- 
dents and  in  respect  of  whioh  respondents 
claim  the  sale  proceeds,  and  since  those 
sale  proceeds  were  insufficient  to  satisfy 
respondents'  mortgage  debt,  neither  appel- 
lant nor  any  other  creditor  had  any 
rights  in  respect  of  them. 

The  only  matter  in  whioh  the  lower 
Court's  order  was  mistaken  is  that  it 
ordered  appellants  to  pay  the  gross  sale 
proceeds  to  respondents,  disregarding  the 
fact  that  the  receiver  had  already  taken 
his  commission  out  of  them.  The  order 
must  therefore  be  varied  by  deducting 
from  the  sum  of  Rs.  1,770  the  amount  of 
the  receiver's  commission  on  the  sale  of 
these  properties.  That  commission 
amounted  to  Us.  88-8  and  therefore  the 
sum  payable  by  appellant?  to  respondents 
is  Rs.  1,681-8. 

The  receiver  had,  however,  no  right  to 
any  commission  :  vide  the  ruling  of  this 
Court  in  the  case  of  R  M.  M.  Ckettyar 
Firm  v.  U  Ilia  Bu  (2)  and  the  rules  con- 
tained in  para.  307a(l)  of  the  Burma, 
Courts  Manual,  and  there  fare  he  must 
refund  to  respondents  the  sum  of  Rs  88-8 
which  he  has  wrongly  taken.  On  appli- 
cation by  any  of  the  other  creditors  who 
are  interested  in  the  matter  he  should  be 
made  to  refund  the  balance  of  his  com- 
mission BO  far  as  suoh  commission  was 
not  paid  in  respect  of  the  surplus  of  sale 
proceeds  over  the  'mortgage  debt  due  on 
the  particular  lands  sold. 

We  note  that  the  conduct  of  the  insol- 
vency proceedings  in  the  lower  Court  re- 
flects no  credit  on  either  the  Court  or  the 
receiver.  The  Court  clearly  framed  the 
schedule  of  creditors  carelessly,  since  it 
omitted  to  notice  that  respondents  had 
proved  their  mortgage  debt  and  it  failed 
to  enter  them  in  the  schedule,  and  both 
the  Court  and  the  receiver  seem  to  have 
been  entirely  ignorant  of  the  provisions 
of  S.  47,  Insolvency  Act,  and  of  the  fact 
that  the  receiver  is  not  entitled  to  com- 
mission on  the  amount  of  the  mortgaged 
money  realized  by  the  sale  of  the  mort- 
gaged property. 

In  the  result  the  order  of  the  lower 
Court  is  vaiied  by  the  substitution  of  the 
amount  Rs.  1,681-8  for'Rs.  1,770  as  pay- 
able  by  appellants  to  respondents  and  by 
the  addition  of  an  order  for  the  payment 


of  R?.  88-8  by  the  receiver  to  respon- 
dents. In  view  of  the  face  that  the 
grounds  for  the  alteration  of  the  order 
were  not  mentioned  by  appellants  in  the 
appeal,  appellants  will  pay  respondents' 
costs  in  this  Court,  advocate's  fee  to  be 
five  gold  mohure. 

The  respondents  have  filed  a  cross-ob- 
jection claiming  that  the  Court  ought  to 
have  allowed  them  interest  on  the  amount 
awarded.  The  learned  Judge  in  the 
lower  Court  considered  respondents' 
claim  to  interest  and  rejected  it,  and  we 
are  of  opinion  that  in  refusing  interest  he 
exercised  a  right  discretion,  because  res 
pondents  were  negligent  in  not  seeing 
that  they  were  brought  on  to  the  sche- 
dule of  creditors.  They  were  present  at 
the  sale  and  raised  no  objection  to  the 
sale  of  the  properties,  which  were  mort- 
gaged to  them,  free  of  their  mortgage. 
We  therefore  dismiss  the  cross-objection 
without  orders  for  costs. 

M.N./R.K.  Order  varied. 
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CHIKI,  J. 

(Maung)  Ba  Than  and  another— Ap- 
pellants. 

v. 

(Maung)  Sein  Win  and  another — Res- 
pondents. 

Special  Second  Appeal  No  54R  of  1928, 
Decided  on  25!ih  April  L929. 

(a)  Adverse  Possession — Defendant  in  pos- 
session of  plot  of  land  for  nearly  15  years 
prior  to  its  purchaie  by  plaintiff — It  will  be 
aiiumed,  in  iuit  brought  to  eject  defendant, 
that  hii  possession  wai  advene  till  date  of 
conveyance  to  plaintiff  in  absence  of  evi- 
dence that  tuch  possession  wai  perminive. 

Where  the  defendant  was  in  possession  of  a 
plob  of  land  for  nearly  15  years  prior  to  the 
purchase  of  the  land  including  the  plot  by 
the  plaintiff  and  where  there  was  no  evidence 
that  the  possession  of  the  defendant  was  per- 
missive, in  a  suit  brought  by  the  plaintiff  after 
purchase  to  eject  the  defendant,  it  will  ba 
assumed  that  possession  of  the  defendant  was 
adverse  till  the  date  of  the  conveyance  to  the 
plaintiff  :  Special  Second  Appeal  No.  121  of 
1916,  ReL  on.  [P  171  C  2] 

*  (b)  Evidence  Act,  S.  116— Right,  of  ven 
don  of  plaintiff  extinguished  by  adverse 
poisesiion  by  defendant — Defendant,  after 
purchase  of  land  by  plaintiff  taking  his  per- 
mission to  occupy  land— He  it  not  eitopped 
from  pleading  acquisition  of  title  by  adverse 
poiieiiion. 

Where  the  rights  of  the  vendors  of  theplain- 
tifl  had  become  extinguished  by  adverse  poa- 
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session  of  plob  of  land  by  defendant  for  more 
than  12  years,  the  defendant  will  not  be  estop- 
ped from  pleading  acquisition  of  title  by 
adverse  possession  and  denying  plaintiff's  title 
to  plot  even  though  the  defendant,  after  pur- 
chase of  the  plot  by  the  plaintiff  had  obtained 
hia  permission  to  occupy  the  plot.  [P  172  G  1] 

E.  Villa — for  Appellants. 

S.  Qanguli — for  Respondents. 

Judgment. — The  plaintiffs  in  the  ori- 
ginal suit  sued  to  eject  the  defendants 
from  I  small  portion  of  land,  measuring. 
'04  acre,  forming  part  of  a  larger  plot  of 
land  which  they  had  purchased  from  Fo 
Kyaw  and  Daw  Unit.  The  map  shows 
that  this  portion  of  the  land  is  abutting 
on  the  creek  and  is  presumably  used  by 
the  defendants  as  a  d welling  ^site.  The 
trial  Judge  gave  a  decree  in  favour  of  the 
plaintiffs  in  the  suit,  whose  case  was  that 
after  he  had  purchased  the  land,  the  de- 
fendants obtained  their  permission  to 
occupy  this  land,  The  learned  Township 
Judge  believed  the  evidence  on  this  point 
and  though  he  was  of  opinion  that  the 
defendants  had  been  living  in  the  suit 
land  for  over  15  years,  since  it  had  been 
proved  beyond  all  reasonable  doubt  that 
the  defendants  asked  the  plaintiff's  per- 
mission, their  subsequent  possession 
would  not  be  adverse  to  the  plaintiffs, 
however  long  the  defendants  may  be  in 
possession  He  therefore  held  that  the 
defendants  could  not  claim  adverse  pos- 
session, even  if  they  had  beeu  occupying 
the  land  for  over  12  years.  I  am  not 
sure  what  the  learned  Judge  means 
exactly  by  these  remarks,  but  in  the  result 
he  gave  a  decree  in  favour  of  the  plain- 
tiffs, as  I  have  stated  above,  The  matter 
was  taken  up  in  appeal  to  the  District 
Judge,  who  held  that  the  defendants  had 
been  in  possession  of  the  land  for  over 
15  years  and  that  they  could  claim  to 
have  been  in  adverse  possession,  and, 
therefore  the  plaintiff's  suit  must  fail. 
He  therefore  allowed  the  appeal  and  dis- 
missed the  plaintiff's  suit.  The  plaintiffs 
come  up  to  this  Court  in  second  appeal. 
Their  evidence  is  not  of  a  very  high 
quality  that  the  defendants  did  ask  for 
permission  from  the  plaintiffs  to  occupy 
the  land.  What  really  happened  pos- 
sibly is  that  the  plaintiffs  having  bought 
the  land  told  the  defendants  that  they 
had  become  the  owners  of  the  land  and 
wanted  to  remove  their  house,  and  the 
defendants  possibly  had  replied  that  they 
would  do  so  next  year  or  so.  I  have 
doubts  whether  anything  more  transpired, 


but  assuming  that  the  evidence  on  this 
point  is  as  found  by  the  Township  Judge, 
the  question  still  lemains  whether  the 
possession  of  the  defendants  is  on  that 
account  permissive  and  whether  their 
seeking  permission  of  the  plaintiffs  estops 
them  in  denying  the  plaintiff's  title  and 
asserting  their  own  title  to  the  land. 
There  is  ample  evidence  and  I  am  on  this 
point  in  agreement  with  the  District 
Judge  that  the  defendants  had  been  in 
possession  of  the  land  for  nearly  18  years. 
That  is  for  nearly  15  years  prior  to  the 
purchase  of  the  land  by  the  plaintiffs. 
It  is  not  alleged  that  their  possession 
originally  started  permissively.  Though 
the  presumption  of  law  is  that  every  pos- 
sessiou  starts  legally,  where  a  plaintiff 
wants  to  establish  that  the  defendant's 
original  possession  was  permissive  it  is 
for  him  to  prove  this  allegation  and  if  he 
fails  to  do  so,  it  will  be  presumed  that 
the  possession  was  adverse  :  see  Maung 
Gri  v.  U  Shwe  Oyo  (l).  It  must  be 
therefore  assmumed  in  the  absence  of  any 
evidence  to  the  contrary  that  the  posses- 
sion of  the  defendants  was  adverse  till 
the  date  of  the  conveyance  in  favour  of 
the  plaintiffs.  Ma  Hnit,  one  of  the  per- 
sons who  conveyed  the  land,  states  that 
the  defendants  built  the  house  because 
the  land  was  their  own,  This  is  possibly 
an  error  because  the  land  clearly  forma 
part  of  the  holding  sold  by  her  and  her 
husband  to  the  plaintiffs,  but  the  defen- 
dants themselves  state  what  is  probably 
true  that  they  never  asked  anybody's 
permission  when  they  built  the  house  on 
the  land. 

It  is  in  accordance  with  probabi- 
lity because  in  places  like  the  place 
in  question  where  the  land  is  very  cheap, 
no  one  ever  thinks  of  asking  anybody's 
permission  when  he  builds  a  house  on  & 
portion  of  the  land.  If  an  objecting  land- 
lord takes  steps  to  eject  him  from  the 
land,  he  would  be  thought  to  be  very 
unneighbourly.  If  the  defendants  had 
been  in  possession  of  the  land  prior  to 
the  purchase  of  the  land  by  the  plaintiffs 
for  over  12  years,  then  the  rights  of  the* 
vendors  of  the  plaintiffs  whatever  they 
were  had  become  extinguished  by  oper- 
ation of  S.  28,  Limitation  Act.  The 
result  would  be  that  at  the  time  of  the 
date  of  the  sale,  the  vendors  of  the  plain- 
tiffs had  no  right,  title  or  interest  in  the 

(1)  Special  Second    Appeal  No.    121  of  1916, 
Decided  by  Maung  Kin,  J. 
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land.  Any  statement  by  the  defendants, 
therefore  must  have  been  made  based  upon 
a  mistake  and  misconception  of  the  legal 
jrights  of  the  plaintiffs,  and  such  an  ad- 
mission could  not  operate  as  an  estoppel, 
inor  could  the  permission  if  any  by  the 
plaintiffs  to  the  defendants  estop  them 
[under  S.  116,  Evidence  Act,  from  denying 
the  plaintiff's  title.  They  would  un- 
doubtedly be  licensees  but  they  sought 
the  license  under  a  mistake.  Therefore 
even  assuming  that  the  plaintiff's  evi- 
dence on  this  point  is  true,  it  is  still 
open  to  tho  defendants  to  plead  that  they 
acquired  title  by  adverse  possession,  and 
on  the  evidence  it  must  be  held  as  the 
District  Julgo  held  that  they  had  so 
acquired  title  to  the  land.  The  appeal  is 
therefore  dismissed  with  costs. 
P.N./R.K.  Appeal 
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BROWN,   J, 

Ko  Maung  Nge — Appellant, 
v. 

L  aim  aw  — Respondent. 

Special  Sacond  Appeal  No.  535  of  1028, 
Decided  on  8th  May  1929. 

Civil  P.  C.,  S.  11— Decree-holder  applying 
for  execution  of  preliminary  mortgage-de- 
cree— Judgment-debtor  not  objecting  to  exe- 
cutability  of  decree  and  allowing  it  to  be 
satisfied  to  certain  extent — Judgment  debtor 
cannot  be  laid  to  admit  that  decree  could  be 
executed  to  any  larger  extent. 

Although  orders  in  execution  proceedings 
operate  as  res  judioata,  nevertheless  the  fact 
that  execution  has  baon  ordered  as  regards  a 
certain  sum  does  not  operate  a3  res  judicati 
with  regard  to  the  amount  duo  under  tho  da- 
cre3.  [LM7301J 

Where  a  decree-holder  applied  for  execution 
of  a  preliminary  mortgage  decree  for  a  certain 
amount  and  the  judgment-debtor  did  not  raise 
objection  that  tho  decree  was  not  executable 
at  all  and  allowed  it  to  bo  satisfied  to  a  cer- 
tain extant,  it  oaunot  be  said  that  the  judg- 
ment-debtor admitted  that  the  decree  could 
be  executed  to  any  larger  amount  so  a.9  to  hold 
that  the  exeoutability  of  tha  whole  doorm  had 
been  adjudicated  upon,  [P  173  C  1J 

P.  K.  Basil — for  Appellant. 

S.  Ganguli—toi:  Baapondent. 

Judgment —la  Suib  No.  190  of  1925 
of  the  Township  Court  of  Toungoone  LJ. 
Tha  Maung  sued  for  a  decree  for  Bs. 
572-8-0-with  costs  and  interest  against 
the  respondent,  Lalmaw.  He  set  forth  in 
his  plaint  that  his  debt  was  secured  by  a 
mortgage  but  that  the  mortgaged  pro- 
perty hid  already  beau  sold  for  default  of 


payment  of  fishery  revenue.  He  asked 
not  for  a  mortgaged  decree  but  for  simple 
money  decree,  A  written  admission  was 
filed  on  behalf  of  the  defendant,  aud  the 
Judge  passed  judgment  to  the  effect  that 

"There  will  be  a  preliminary  mortgage  de- 
cree for  Rs.  572-8-0  with  coats  and  interest  at 
tho  stipulated  rate  frcm  the  date  of  the  suit 
till  the  date  of  payment,  payable  within  six 
months  from  this  date  against  the  defen- 
dants.11 

An  ordinary  preliminary  mortgage  de- 
cree was  drawn  up.  The  amount  payable 
under  that  decree  was  shown  to  be  Es. 
500  as  principal,  Bg.  162-8-0  as  interest 
and  Bs.  63  as  costs,  and  the  total  was 
stated  to  be  Bs.  825-8-0  The  date  of 
the  decree  was  17th  June  1925  On  19th 
Juno  1925  U  Tha  Maung  filed  an  appli- 
cation for  execution.  In  his  application 
he  stated  the  amount  of  the  decree  was 
Bs.  572  8-0  and  the  costs  were  Bs.  56-4  0. 
As  a  result  of  his  application  he  realized 
a  sum  of  B?.  450  on  30th  July  1925. 
Nothing  further  seems  to  have  happened 
for  over  two  years  until  on  10th  Sep- 
tember 192 7,  the  present  appellant  Ma- 
ung Nge  filed  an  application  for  execution 
as  transferee  of  the  decree  from  U  Tha 
Maung.  In  his  application,  he  showed 
the  amount  due  under  the  decree  to  be 
the  same  as  on  the  previous  application 
of  U  Tha  Maung.  This  application  was 
ultimately  infructuous  owing  to  /tha 
failure  of  both  sides  to  appear  on  a  day 
on  which  the  case  was  fixed  for  hearing. 
On  3rd  November  1927,  the  transferee  of 
U  Tha  Maung  filed  another  application 
for  execution  and  in  that  application  he 
showel  the  amount  due  as  Bs.  662-8-0 
for  principal  and  interest  and  Bs.  63 
costs.  The  judgment-debtor  contended 
that  the  decree  had  been  satisfied  in  full. 
The  trial  Court  at  first  held  in  favour  of 
the  transferee.  The  judgment-debtor  ap- 
pealed to  the  District  Court  and  that 
Court  ordered  further  enquiry  to  be  held. 
The  Court  held  further  enquiry  and  again 
passed  orders  that  tho  decree  had  not 
been  fully  satisfied  and  was  executable 
The  judgment-debtor  appealed  again  to 
the  District  Court  and  the  learned  Judge 
of  blub  Court  then  for  the  first  time  dis- 
covered that  the  actual  decree  was  not 
one  which  could  be  exeouted  at  all.  That 
he  was  correct  in  this  view,  there  can  be 
no  doubt. 

The  decree  is  not  a  decree  for  the  pay- 
ment of  money,  but  merely  an  ordinary 
preliminary  mortgage  decree,  It  is  olear 
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that  ifc  is  incapable  of  execution.  la  view 
of  this  finding  the  District  Court  set 
aside  the  order  of  the  bfUl  Court  direct- 
ing execution  against  the  judgment-debt- 
or. Against  this  order  the  present  appall 
has  been  filed.  It  is  not  CDQtendel  that 
the  decree  is  in  fact  cipible  of  execution 
but  it  is  contended  that  in  view  of  the 
previous  proceedings  and  in  accordance 
with  the  general  principles  of  res  juli- 
cita,  the  judgment-debtor  cinnot  now 
raise  this  question.  The  provisions  of 
S.  llf  Civil  P.  C.f  do  nob  specificilly  ap- 
ply to  execution  proceedings,  but  it  is 
settled  law  thit  the  general  principles  of 
res  julicata  mint  be  followed  in  dealing 
with  such  proceedings.  The  contention- 
before  me  is  that  in  the  execution  pro- 
ceedings of  1925,  the  judgment-debtor 
might  hive  oppDsed  the  execution  on  the 
ground  that  the  decree  was  not  execut- 
able at  all,  and  Lh.it  as  ho  did  not  raise 
this  contention  and  as  the  decree  was  ac- 
tually executed  it  must  be  held  that  it 
had  been  finally  decided  by  that  Court 
that  the  decree  was  capable  of  execution. 
The  difficulty  in  upholding  this  conten- 
tion seems  to  me  to  lie  in  the  interpreta- 
tion of  the  effect  of  the  previous  order  for 
executiou  In  the  1925  proceedings  the 
applicition  shows  thai;  there  was  a 
money  decree  for  Rg  G34-4-0  Bui  it  is 
clear  that  the  decree  holder  himself  has 
not  olaimei  that  the  Court  decided  that 
that  was  the  amount  to  be  executed.  He 
himself  now  claims  that  the  decree  was 
for  Bs.  725-8-0  and  in  the  circumstances 
[  do  not  see  how  it  c\n  be  held  that  the 
effect  of  the  previous  decision  was  that 
the  decree  was  executable  for  any  specific 
amount.  It  was  not  in  fact  executable  at 
all.  The  judgment-debtor  by  his  action 
allowed  it  to  be  satisfied  to  the  extent  of 
Bs.  450  ;  but  it  cannot  be  contended  as  a 
result  of  that  that  he  admittsd  that  it 
could  be  executed  to  any  larger  amount. 
If  the  principle  of  res  julicata  were  ap- 
plied at  all,  I  think  it  is  clear  that  the 
plaintiff  would  be  limited  to  claiming 
Bs.  G31-4-0  less  the  amount  already  exe- 
cuted. 

There  is  authority  for  the  view 
that  although  orders  passed  in  execution 
operate  as  res  julicata  nevertheless  the 
fact  that  execution  has  been  ordered  as 
regards  a  certain  sum  does  not  operate  as 
res  judicata  with  regard  to  the  amount 
due  under  the  decree,  and  the  amount  ac- 
tually  due  under  the  decree  in  the  present 


case  is  precisely  nil.  It  does  not  seem 
to  me  that  the  previous  proceedings  re- 
ally decided  as  between  the  parties  any- 
thing more  than  that  the  sum  of  Bs.  450 
could  be  realized  under  that  decree.  That 
being  so,  the  question  as  to  whetber  the- 
decree  is  further  executable  has  not  been- 
adjudicated  either  directly  or  impliedly,, 
and  I  do  not  think  that  the  principle  of 
res  julicata  can  be  applied  in  this  case. 
The  appellant's  remedy,  if  any,  would  ap- 
pear to  be  to  take  steps  to  have  a  proper 
decree  drawn  up.  I  dismiss  this  appeal 
with  costs. 


P.N./R.K 


Appeal  dismissed. 
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BlJTLKDGE,  C    J  ,  AND   BROWN,    J. 

Ma  On  Kyi  anl    another — Appellants. 

v. 

Ma  Thaung  May  and  another  —  Res- 
pondents 

First  Appails  Nos.  160  and  162  of  1928, 
Decided  on  22nd  Miy  1929. 

(a)  Buddhist  Law  (Burmeie)  —  Adoption — 
Monk. 

A  Burans:)  Budhist  monk  cannot  adopt. 

[P  174  C  1] 

(b)  Buddhiit  Law  (Burmese)— Adoption. 

A  mutual  adoption  by  persona  who  have  uo> 
bond  cither  by  relationship  or  in  any  other 
way  11  iinjDiiibl;  [P  174  0  ll 

Zeya—i^r  Appellants. 

Ba,  Maw—lor  Bespondenfc. 

Judgment — These  are  two  appeals 
from  a  judgment  of  the  Additional  Dis- 
trict Judge  at  Pyapon  dismissing  the 
plaintiff-appellants'  suits.  The  plain- 
tiffs minors  claim  oertain  property  as> 
theirs  by  reason  of  the  fact  that  they 
were  adopted  with  the  right  to  inherit 
by  one  U  Zawtipala,  a  rahan  and  Ma. 
Thaik,  deceased,  by  adoption  deed.  Ap- 
pellants' advocate  admits  that  the  ad- 
option of  young  children  by  a  Burmese 
Buddhist  monk  is  invalid  but  contends 
that  the  joint  adoption  by  Ma  Thaik  is 
quite  legal.  The  adoption  deed  (Ex.  A) 
in  theca.se  of  Ma  On  Kyi  runs  as  fol- 
lows : 

"  When  monk  U  Wizaya  of  Rangoon  said 
to  monk  U  Zawfcipala,  resident  of  Blinmo 
Ywa  Kyaung:  It  is  vary  difficult  for  ma  alone 
to  bring  up  the  girl  Ma  On  Kyi,  whom  I  have 
in  tarn  obtained  outright  and  brought  up  I 
wish  you  to  bring  her  -up,  jointly  with  Daya- 
kamagyi  Ma  Thike,  resident  of  Bhamo  vil- 
lage, mutually  adopt  Ma  On  Kyi  to  inherit 
both  good  and  bad  inheritance  and  execute 
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thedaed  in  the  houso  of  Ma  Thike    at   Bhamo 
village.  " 

(3d.)  U.  Wizaya, 

The  other  deed  (Ex.  B)  runs  as  fol- 
lows . 

"  This  deed  is  executed  on  a,  Zayat  in  the 
compound  of  Obo  Kyaung  Thayettaw  Taik, 
Rangoon  in  respect  of  a  girl  on  tha  8bh  Wan- 
ing, Pyathe  1284,  aa  followi  :  Tho  surviving 
mother  Ma  Mai  Mya  after  tho  death  of  bar 
husband  Maung  Hmyin,  says  to  Ko  Po  Kyin, 
the  husband  and  Ma  Hmen,  the  wife,  resi- 
dents of  No.  57,  llth  Street,  Rangoon  ,  "  As 
it  is  too  burdensome  for  ma,  who  am  a  woman 
to  bring  up  my  natural  daughter,  please 
bring  up  the  stud  child  for  good  aa  your 
daughter.  Having  undertaken  that  hero- 
after  there  shall  ba  nobody  who  will  claim 
to  take  back  tha  child  .  tho  child  was  deli- 
vered in  the  presence  of  local  elder,  Saya  Bi 
and  witnesses  Ma  Kwa  Ma,  Daw  Ii,  Ko  Ba, 
Thaw,  Ko  Po  Myin,  and  Ma  Hmon,  thosa  who 
had  asked  for  the  child  for  good,  delivered 
the  child  to  U  Ziwtipala,  resident  of  Bhamo 
Ywi  Kyaung,  Moulmrngyun  Town,  Myaung- 
mya  District  and  Ma  Ttfiks  raaidont  of  the 
same  village,  with  consent  for  adoption  with 
the  right  of  inheriting  .  writer  U  Zawtipala. 

The  monk  U.  Zawtipala  gave  evidence 
at  the  trial.  Ib  appears  that  he  had 
adopted  a  number  of  children,  mostly 
females  but  they  had  died  before  reach- 
ing maturity.  Ma  Thaik  was  no  rela- 
tion of  his  bub  was  a  supporter  and  is 
referred  to  as  a  "  Soon-ama.  "  Accord- 
ing to  the  evidence  on  behalf  of  the 
plaintiff  U  Zawtipala,  though  a  Phongyi 
had  inherited  his  share  of  family  pro- 
perty, which  was  undivided  and  he  was 
paid  by  other  members  of  the  family  his 
share  of  the  income  of  the  property  and 
at  any  rate  in  the  latter  years  either 
brought  paddy  land  in  Ma  Thaik's  name 
on  behalf  of  the  minors  or  gave  money  to 
Ma  Thaik  with  which  to  purchase  land  for 
the  minors.  We  have  already  men- 
tioned that  Mr.  Zeya  admitted  that  it 
is  impossible  for  a  Burmese  monk  to 
adopt  children.  We  agree  that,  bound 
las  a  monk  is  by  the  Vinaya,  such  a  pro- 
'ceeding  is  quite  impassible  It  is  ad- 
mitted that  the  two  minor  children  were 
entrusted  to  Ma.  Thaik's  care  and  lived 
with  hei.  The  adoption  deeds  have 
never  been  signed  by  Ma  Thaik  and  the 
plaintiff's  evidence  represented  her 
as  having  no  property  of  her  own  and 
being  maintained  by  U  Zawptipala.  The 
adoption  from  the  deeds  on  the  face  of 
it  looks  as  if  it  were  a  mutual  adoption, 
but  such  a  one  would  be  impossible 
since  there  seems  to  have  been  no  bond 
either  by  relationship  or  any  other  way 


between  U  Zawtipala  and  Ma  Thaik.  In 
fact,  Ma  Thaik  seems  to  have  been  used 
by  the  Phongyi  as  an  agent  or  servant. 
He  could  not  keep  the  female  children 
in  his  kyaung,  or  kyangdaik  and  accord- 
ing to  his  own  statement  he  employed 
Ma  Thaik  and  supported  her  as  his 
agent  or  employee  in  looking  after  the 
two  little  girls.  There  is  no  evidence 
before  us  that  Ma  Thaik  of  her  own  voli- 
tion ever  wished  to  adopt  the  two  girls 
as  her  daughters  with  a  view  to  inherit 
In  fact  we  have  never  come  across  a  case, 
where  two  persons  .unconnected  with 
each  other  either  by  relationship  or 
marriage  purported  to  adopt  and  became 
the  'parents  of  minor  children.  The 
only  question  argued  before  us  was  that 
of  the  adoption  of  the  two  minor  ap- 
pellants by  the  late  Ma  Thaik.  An  is- 
sue was  framed  namely  :  "  was  Ma  Thaik 
a  trustee  or  benarnidar  of  the  plain- 
tiff? "  This  was  not  argued  probably 
for  the  reasons  given  on  p.  3  of  the  judg- 
ment appealed  from,  which  shows  that 
the  appellants'  advocate  in  the  trial 
Court  abandoned  the  plea  that  the  pro- 
perties in  dispute  belong  to  the  minor 
appellants  absolutely  in  their  own  right 
and  that  Ma  Thaik  was  only  their 
trustee  or  benamidar.  The  learned 
Judge  goes  on  to  say  : 

"  Ha  praya  only  for  a  declaration  that  the 
properties  belong  to  the  plaintiffs  as  the  sole 
heirs  of  the  deceased  Ma  Thaik,  being  her 
adoptive,  daughters.  There  is  therefore  no 
necessity  for  us  now  to  give  a  decision  on  tha 
fourth  issue.  " 

The  position  then  is  that  the  plain- 
tiffs have  failed  to  establish  that  they 
were  adopted  with  a  right  to  inherit  by 
Ma  Thaik.  It  is  also  clear  that  while 
U  Zawtipala  purported  to  adopt  them, 
in  fact  he  could  do  nothing  of  the  kind. 
That  being  the  case,  their  suit  was 
rightly  dismissed  by  the  trial  Court. 
These  appeals  are  dismissed  with  costs. 

p.N./R.K.  Appeal  dismissed. 
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BQTLEDOE,  0.  J.,  AND  BROWN,  J. 
Abdur  Bauf  Chowdry — Appellant. 


N.  P.  L.  S.  P.  Chettyar  Firm— Res- 
pondents. 

First  Appeal  No.  236  of  1928,  Decided 
on  SObhj  January  1929,  against  tho  judg- 
ment of  original  side  in  Civil  Regular 
No.  364  of  1926. 

Rangoon  Municipal  Act  (6  of  1922),  S.  192 
— Mortgage  not  notified  to  corporation — 
Property  sold  for  default  in  payment  of  pro- 
perty tan—  Purchaser  even  after  institution 
of  suit  on  mortgage  gets  it  free  from  mort- 
gage—Lis  pendens  does  not  apply — Burma 
Land  and  Revenue  Act  (2  of  1876),  S.  47— 
Transfer  of  Property  Act,  S.  52. 

A  mortgagee  who  had  given  no  notice  of 
hia  mortgage  to  the  municipal  corporation 
filed  a  suit  on  hia  mortgage.  In  tha  mean- 
while the  property  was  sold  under  Burma 
Land  and  Ravjnuo  Aot,  S.  47  by  tho  corpora- 
tion after  due  notice  to  the  mortgagor,  for 
non-paymenb  of  propirty^  taxes.  Mortgagee 
joined  the  auction  purchaser  as  defendant. 

Held  :  that  tho  property  was  sold  free  from 
the  mortgage  baoiusj  tha  tax  in  rdspeat  of 
which  the  default  was  made  was  a  property 
tax  and  the  corporation  were  entitled  to  put 
into  force  the  summary  method  given  in  the 
Lower  Burma  Land  -and  Revenue  Aot  against 
tho  immovable  property  itself,  which  was 
quite  independent  of  any  remedy  against  the 
defaulter  personally  ":  A.  I.  R.  1927  Rang.  283, 
Appr.  [P  176  0  1J 

Held  further:  that  the  doctrine  of  lis  pen- 
dons  docs  not  apply  to  this  case  at  all,  as  it 
would  indeed  be  a  dangerous  extension  of  the 
doctrine  to  hold  that  neither  Government  nor 
a  local  body  could  recover  its  taxes  or  rates 
from  a  defaulter  so  long  as  a  law  suit  was 
pending  between  the  defaulter  and  some  of  his 
other  creditors,  [f  17G  0  1] 

K.  G.  flose—for  Appellant. 

S.  C.  Dfls— for  Respondents. 

Judgment. — This  is  an  appeal  from 
the  judgment  and  decree  of  the  original 
side  oE  this  Court.  The  facts  are  as 
follows: 

By  a  registered  deed  (Ex.  B),  dated  7th 
December  1922,  one  Ma  Aye  Nu  alias 
Fatima  Bi  Bi  mortgaged  to  the  respon- 
dent firm  for  Bs.  9,000,  premises  known 
as  No.  190,  F  Street,  Tatmye  Quarter, 
Rangoon.  The  mortgagee  did  not  give 
any  notice  of  his  mortgage  to  the  Ban- 
goon  Corporation.  The  mortgagor  made 
default  in  paying  the  property- taxes  from 
tha  second  quarter  of  1925  to  the  fourth 
quarter  of  1926.  After  due  notice  to  the 
mortgagor,  the  premises  were  proclaimed 


for  sale  by  Ex.  2,  dated  9th  April  1927, 
which  stated  Lhat  the  sale  would  take 
place  on  the  spot  on  the  morqing  of  26th 
April  1927.  The  proclamation  is  stated 
to  be  under  S,  -47,  R.  95,  Direction  175 
of  the  Lower  Burma  Land  and  Revenue 
Actk  1876,  The  proclamation  further 

stated  that 

"the  right  offered  for  sale  will  be  free  from  all 
encumbrances  created  over  it,  and  from  all 
subordinate  Interests  derived  from  it,  except 
such  as  may  be  expressly  reserved  by  me  at 
the  time  of  sale." 

The  bailiff  of  the  corporation  con- 
ducted the  sale,  which  was  knocked  down 
to  the  appellant  for  Ra.  700  on  26th 
April. 

We  may  here  note  that  the  respondent 
filed  his  mortgage  suit  against  the  mort- 
gagor and  her  husband  on  22nd  July 
1926.  If  he  had  made  any  enquiry  he 
would  have  found  that  the  taxes  had  not 
been  paid  on  the  mortgaged  premises  for 
over  a  year,  and,  by  not  having  given 
notice  of  his  mortgage  to  the  corporation, 
the  latter  had  no  means  of  giving  him 
notice  of  the  mortgagor's  default.  After 
the  sale  the  respondent  amended  his 
plaint,  joined  the  auction-purchaser  and 
pleaded  fraud  and  collusion,  while  the 
auction-purchaser  became  the  benamidar 
of  the  mortgagor. 

The  learned  trial  Judge  makes  an 
initial  mistake  in  the  beginning  of  his 
judgment  by  saying  that  the  appellant 
"was  the  purchaser  of  the  property  at  a 
Court  auction  sale."  If  this  had  been  an 
ordinary  Court  auction  sale,  all  that 
could  be  sold  in  execution  was  the  right, 
title  and  interest  of  the  judgment-debtor, 
On  the  face  of  the  record,  this  was  not  a 
Court  auction  sale  at  all,  but  a  sale  under 
S.  47,  Lower  Burma  Land  and  Revenue 
Act,  which  provides  a  summary  method 
o[  proceeding  against  the  land  itself 
where  the  revenue  officer  finds  that 
there  exists  'any  permanent,  heritable, 
and  transferable  right  of  use  and  occu- 
pancy by  selling  it  at  a  public  auction. 
By  8.  194  (1),  Rangoon  Municipal  Act, 
1922 

"any  arrears  of  tax  or  any  fee  or  other  money 
claimable  by  the  corporation  under  this  Act 
may  be  recovered  as  if  they  were  arrears  of 
land  revenue." 

Cases  have  arisen  in  which  the  Courts 
have  refused  to  construe  similar  words 
as  giving  a  local  body  or  the  income-tax 
authorities  the  right  to  resort  to  the 
summary  method  by  the  sale  of  immoy- 
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able  property  for  the  recovery  of  dues  of 
a  personal  nature. 

Oa  this  question  we  hive  bean  referred 
to  a  luoid  juigmeit  of  Ohari,  J,,  in  the 
case  of  R  M.  V.  V.  M.  CheUyar  Firm  v. 
M.  Subramaniam  (l).  OQ  p.  466  (of  5 
Bang  )  the  Leirnei  Ju  Ige  after  reviewiag 
a  number  of  a  cues,  observes: 

"I  am,  therefore,  cf  opinion  that,  go  Jar  as 
"properby-taxea,"  "as  defined  in  S.  80,  City 
of  Rangoon  Municipal  A^b,.-  are  concerned, 
it  IB  open  bo  the  proparly  authorized  officer  of 
the  municipality  to  direct  the  recovery  of 
arrears  in  the  manner  prescribed  by  Ss.  4G 
and  47,  Durma  Lund  and  Rivenuo  Act,  and 
that,  to  a  sale  held  under  thjae  sections  the 
provisions  of  S.  48  of  tha  Act  will  apply.  I 
am  strengthened  in  the  conclusion  I  have 
arrived  at  by  the  fact,  to  which  my  attention 
has  been  drawn  by  the  learned  advocate  for 
defendant  2,  that  the  provisions  of  the  B'jrma 
Municipal  Act  and  the  Burma  Town  and 
Village  Lands  Act  whereby  lands  paying  mu- 
nicipal taxes  are  exempted  from  land  tax,  in 
lieu  of  the  capitation  tax,  show  that;  ths  mu- 
nicipal "property-tales"  were  meant  as  a  kind 
of  substitute  for  Und  tax,  and  that  the  legis- 
lature intended  to  put  tha  municipal  "pro- 
perty-taxes" in  the  same  position  as  land 
taxes." 

I  We  are  of  opinion  that  the  vie^v  is 
jcorrect.  The  learned  trial  Judge  bases 
jhis  judgement  in  the  main  on  the  doctrine 
jof  lis  pendens.  We  do  not  consider  that 
the  doctrine  applies  to  this  case  at  all. 
lit  would,  indeed,  be  A  dangerous  exten- 
sion of  the  doctrine  to  hold  that  neither 
Government  nor  a  Local  body  could  re- 
cover its  taxes  or  rates  from  a  defaulter 
iao  long  as  a  law  suit  was  pending  bet- 
ween the  defaulter  and  some  of  his  other 
'creditors,  For  the  reasons  already  given 
I  we  are  of  opinion  thaii  when  as  in  this 
case  the  tax  in  respect  of  which  the 
'default  is  mide  is  a  property  tax  the 
(corporation  are  entitled  to  pat  into  force 
the  summary  method  given  in  the  Lower 
Burma  Lind  and  Revenue  Act  against 
the  immovable  property  itself,  which  is 
quite  independent  of  any  remedy  against 
the  defaulter  personally. 

The  only  question  remaining  is:  Has 
the  respondent  established  fraud  and 
collusion  on  the  part  of  the  auction-pur- 
chaser and  the  mortgagor  ?  In  our  opin- 
ion he  has  completely  failed.  The  only 
witness  called  on  his  behalf  is  his  clerk, 
Shaomugam.  In  examination-in-ohief  he 

says: 

I  think  she,  (the  mortgagor),  had  pur- 
chased it  in  the  name  of  defendant  4.  I  Bay 
this  because  defendant  4  is  related  bo  defen- 

' 


In  cross-examination  he  admits  that 
he  does  not  know  personally  how  defen- 
dants 1  and  4  are  related;  that  he  has  no 
personal  knowledge  ab?ut  the  sale  of  the 
house  by  the  corporation;  and  that  he 
has  no  witnesses  to  show  that  the  house 
was  purchased  by  defendant  1  in  the 
name  of  defendant  4.  The  appellant 
denies  that  he  is  in  any  way  related  to 
the  mortgagor  or  her  husband.  He  ad- 
mits that  she  occupies  one  of  the  rooms 
of  the  building  and  pays  him  Rs.  15  a 
month  as  tenant.  The  corporation  bailiff, 
Maung  Aung  Hla,  who  held  the  auction 
sale,  states  that  the  house  was  an  old 
house,  worth  about  Rs.  1,000.  Accepting 
this  as  the  value  of  the  house,  Rs.  700, 
at  an  auction  sale  for  non-payment  of 
rates,  seems  to  be  a  very  fair  price. 

The  appellant  states  thit  he  went  to 
Pazundaung  on  the  morning  of  the  auction 
casually  and  there  saw  a  man  beating  a 
gaung.  This  is  not  very  likely  ;  and,  if 
the  respondent  had  had  any  evidence 
connecting  the  appellant  with  the  mort- 
gagor, this  would  be  of  some  weight. 
But  in  the  absence  of  any  such  evidence, 
and  in  view  of  a  reasonable  price  having 
been  paid,  this  admission  is  quite  inade- 
quate to  base  a  finding  of  fraud  and 
collusion  There  is  no  reason  whatever 
for  thinking  that  there  had  been  collusion 
on  the  part  of  the  officers  of  the  corpora- 
tion. They  had  been  more  than  usually 
forbearing  in  respect  of  their  unpaid 
taxes.  The  respondent's  clerk  admits 
that  in  other  cisea  his  firm  had  given  the 
corporation  notice  of  their  mortgages, 
and,  in  our  opinion,  they  have  only 
themselves  to  blame  for  not  doing  so  in 
this  case  and  for  not  making  any  enquiry 
as  to  whether  the  rates  were  being  paid. 
We  accordingly  allow  the  appeal  and 
dismiss  the  suit,  so  far  as  the  appellant 
is  concerned,  with  costs  in  both  Courts. 


M.N./EK 


Appeal  allowed. 
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RUTLEDGE,  0.  J.,  AND  MAUNG  BA 

AND  HEALD,  JJ. 
Emperor 

v. 

Chit  Pon  and  another— Accused. 
Criminal  Revns.  Nos.  334-A  and  335-A 
of  1929,  and  Criminal  Bef.  No.  38  of 
1929,  Decided  on  12fch  June  1929,  against 
order  c£  Sub-Divisional  Mag.  Taik  Kyi, 
D/-  13tb  December  1928. 

*  *  Criminal  P.  C,,  S.  423  fl)  (b)— Sub- 
•titution  of  30  stripes  for  3  monthi'  rigoroui 
imprisonment  it  enhancement — Burma  Act  8 
of  1927. 

Substitution  oE  a  sentence  of  30  atripei  for 
a  senbencG  of  one  year's  rigorous  imprison- 
ment  or  more  or  a  substitution  of  a  sentence 
of  25  stripes  for  a  sentence  of  nine  months' 
rigorous  imprisonment  or  more  or  a  substitu- 
tion of  a  sentence  of  20  stripgs  for  a  sentence 
of  six  months1  imprisonment  or  more  is  not 
ordinarily  an  enhancemenc  of  sentence  with- 
in the  meaning  of  S.  423  (l)  (b)  anJ  in  the  casa 
of  a  person  under  16  years  of  age  the  substitu- 
tion of  a  sentence  of  15  stripes  for  a  sentence 
of  imprisonment  for  six  months  or  more  or  a 
substitution  of  a  sentence  of  10  stripes  for  a 
sentence  of  imprisonment  for  throo  months 
or  more  is  not  ordinarily  an  enhancement  of 
sentence. 

But  the  substitution  of  a  sentence  of  90  stripes 
for  a  sentence  of  three  months'  rigorous  im- 
prisonment is  an  enhancement  and  therefore 
an  illegal  sentence  under  S.  423  (1)  (b)  ,  2 
Weir  437  ;  6  D  L.  R.  Ap.  93  ;  not  Foil.  Eat. 
77)i.  Cr.  C.  131  ;  17  All  u7,  23  Bom.  439.  27  Cal. 
175  ,  30  Mad.  103  (F.B.)  \  30  All  485,  Ref. 

[P  179  C  1,  2] 

Govt  Advocate — Amious  Curias 
Opinion.— In  Or  Trial  No  155  of 
1928  the  Sub-Divisional  Magistrate  of 
Taik  Kyi  sentenced  an  offender  to  one 
year's  rigorous  imprisonment  under  S. 
326,  I.  P.  0.,  and  on  appeal  the  Sessions 
Judge  altered  the  sentence  to  one  of  nine 
months'  rigorous  imprisonment  and  30 
stripes  under  the  Whipping  (Burma 
Amendment)  Act  of  1927.  In  Criminal 
Trial  No.  179  of  1928  the  same  Magis- 
trate sentenced  an  offender  to  one  year's 
rigorous  imprisonment  under  S  324, 
I.  P.  C.  and  on  appeal  the  Sessions  Judge 
altered  the  sentence  to  one  of  nine 
months'  rigorous  imprisonment  and  30 
stripes  under  the  said  Act  Both  the 
oases  came  before  this  Court  in  revision, 
and  the  learned  Judge  before  whom  they 
oame  raised  the  question  whether  the 
alteration  of  the  sentences  by  the  Ses- 
sions Judge  amounted  to  an  enhancement; 
of  the  sentence*  within  the  meaning  of 
1929  B/23  &  24 


S.  423  (1)  (b)  of  the  Code.  That  section 
empowers  an  appellate  Court  in  an 
appeal  from  a  conviction  to  alter  the 

nature  of  the  sentence  "  but • 

not  so  as  to  enhance  the  same." 

The  learned  Judge  referred  the  follow- 
ing questions  : 

(ij  When  an  offence  is  punishable  by 
whipping  in  addition  to  imprisonment 
can  an  appellate  Court  in  face  of  tha 
provisions  of  S.  423,  Criminal  P  C  , 
that  a  sentence,  if  altered  must  not  be 
enhanced,  commute  the  whole  or  any 
portion  of  a  sentence  of  imprisonment 
in  no  whipping  ? 

(2)  If  it  does  so  commute  a  portion  of 
the  imprisonment  how  many  months' 
rigorous  imprisonment  shall  be  regarded 
as  equivalent  to  30  lashes  ? 

The  actual  question  which  arises  on 
the  two  oases  is  not  quite  so  general  as 
the  questions  referred,  since  it  is  only 
whether  or  not,  a  substitution  of  30 
stripes  for  throe  months'  rigorous  im- 
prisonment amounts  to  an  enhancement 
of  the  sentence.  There  is  nothing  in 
the  Code  of  the  Criminal  Procedure  or 
in  the  Whipping  Act  to  show  how  many 
stripes  are  to  be  regarded  as  equivalent 
to  a  particular  period  of  imprisonment, 
but  S.  395  of  the  Code  says  that  if  a 
sentenca  of  Whipping  is  wholly  or  parti- 
ally prevented  from  being  carried  out, 
because  the  accused  person  is  medically 
certified  to  be  unfit  to  undergo  the  sent- 
ence or  the  remainder  of  the  sentence 
of  Whipping,  the  Court  which  passed 
the  sentence  may  sentence  the  offender 
in  lieu  of  whipping  or  in  lieu  of  so  much 
of  the  sentence  of  whipping  as  was  not 
executed,  to  imprisonment  for  any  term 
not  exceeding  12  months  in  addition  to 
any  other  punishment  to  which  he  may 
have  been  sentenced  for  the  same  offence. 
This  provision  of  law  suggests  that  the 
legislature  regarded  a  sentence  of  12 
months'  imprisonment  as  the  maximum 
sentence  of  imprisonment  which  could 
be  substituted  for  whipping. 

In  1871  in  the  case  of  Queen  v.  Banda 
Ali  (1)  where  an  offender  had  been  sent- 
enced by  a  Magistrate  to  6  months'  ri- 
gorous imprisonment  and  to  20  stripes 
and  the  appellate  Court  finding  that  the 
sentence  of  whipping  was  illegal,  sub- 
stituted for  it  a  sentence  of  3  mouths' 
rigorous  imprisonment  in  addition  to  the 
sentence  of  six  months'  rigorous  impri- 

(1)  6  Bang.  L,  R,  Ap.  95. 
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Bonment,  a  Bench  of  the  High  Courb  of 
Calcutta  held  that  the  alteration  of  the 
sentence  of  Whipping  to  a  sentence  of 
three  months  B.  I.  was  illegal.  A  per- 
usal of  the  Judgment  shows  that  so  fir 
as  the  learned  Judge  who  gave  the  rea- 
sons for  the  decision  was  concerned  the 
ratio  decidendi  was  not  merely  that  the 
substitution  of  any  sentence  of  imprison- 
ment for  a  sentence  of  Whipping  amounts 
to  an  enhancement  of  the  sentence,  but 
also  that  because  the  sentence  of  whip- 
ping passed  in  that  particular  case  was 
illegal  and  was  therefore  in  the  opinion 
of  the  learned  Judge  "  an  absolute  nul- 
lity," no  sentence  of  any  kind  could  be 
substituted  for  it  without  enhancing 
the  original  sentence  On  the  question 
whether  the  substitution  of  imprison- 
ment for  a  legal  sentence  of  whipping 
amounted  to  an  enhancement  of  sentence 
the  learned  Judge  said  that  whipping 
and  imprisonment  are  things  dissimilar 
in  nature  and  that  things  dissimilar  in 
nature  do  not  admit  of  any  direct  com- 
parison with  one  another,  and  that  if 
there  is  DO  fixed  scale  or  standard  by 
which  the  comparison  can  be  made,  the 
task  must  be  given  up  as  hopeless,  and 
that  because  the  legislature  has  not  sup- 
plied us  with  any  data  from  which  the 
comparative  severity  of  the  two  sent- 
ences can  be  determined  it  is  impossible 
to  say  how  many  strokes  oE  the  oa,t-o'- 
nine  tails  would  be  equivalent  to  a  sent- 
ence of  rigorous  imprisonment  for  a 
given  period  of  time,  so  that  it  is  im- 
possible to  say  that  the  substitution  of 
imprisonment  for  whipping  is  not  an 
enhancement  of  sentence. 

The  next  case  cited  Queen  Empress  v. 
Tharekhan  (2)  was  deaided  in  1897.  In 
that  case  the  offender  was  sentenced  to 
a  fine  of  Rs  50  with  45  days'  B.  I  in 
default.  He  appealed  and  the  appellate 
Court  sentenced  him  to  50  lashes  in  lieu 
Q[  the  remainder  of  the  term  of  imprison- 
ment which  he  was  undergoing  for  default 
in  payment  of  the  fine.  S  280  of  the 
Act  10  of  1872,  which  was  the  Criminal 
Procedure  Code,  then  in  force  allowed 
the  appellate  Court  to  enhance  the  sen- 
tence in  an  appeal  from  a  conviction, 
and  therefore  the  question  whether  the 
substitution  of  whipping  for  imprison- 
ment involved  an  enhancement  of  the 
sentence  does  not  arise.  The  Bench  of  the 

(2)  Rat.  Un.  Or.  0.  131. 


High  Court  of  Bombay  which  dealt  witb 
the  case  said 

"  Tha  prisoner  by  appalling  subjected  him- 
self to  th3  risk  .  ...  to  an  alteration  of 
the  sentence  under  S.  279,  even  though  that 
alteration  should  involve  an  enhanced  puniah- 
m;nt.  .  .  .  But  in  altering  the  sentanca 
tha  District  Magistrate  WAS  bound  to  substi- 
tute tha  whipping  for  tin  fina  ....  Ha 
could  not  legally  award  whipping  in  lieu  of 
the  remaining  term  of  imprisonment,  which 
itaslf  wii  to  b3  suEhroI  only  in  default  of 
p^ymsnt  of  fine,  thus  becoming  the  liability 
of  tha  punishnnnt  to  a  levy  of  thi  fine,  which 
would  constitute  a  double  punishment.  " 

That  decision  is  of  no  help  in  deciding 
the  present  reference. 

The  only  other  oise  cifcel  in  tha  text 
books  or  bafore  us  is  the  cise  cf  Appn  (3), 
which  was  before  the  High  Court  of 
Madras  in  1897.  In  that  cisa  bli3  appal- 
late  Court  hid  set  aside  part  of  the  sen- 
tence of  imprisonnant  pissei  by  tha 
Magistrate,  had  than  substituted  a  sen- 
tence of  whipping  for  the  pirt  of  the 
sentence  of  imprisonmant  which  it  sat 
aside,  and  hai  subsequently  pisaai  a 
sentence  of  ona  week's  impriaonraanb  in 
lieu  of  whipping  presumably  beciuse  the 
offender  was  madicilly  certified  to  be 
unfit  to  be  whippal.  Tha  bench  which 
dealt  with  the  case  Slid 

11  Tha  sentence  of  whipping  is  clearly  illegal 
as  it  amounts  to  an  enhancement  oE  sentence. 
It  follows  thit  tho  impriaonmant  for  a  weak  in 
lieu  of  this  whipping  ia  also  illegal.  The  sen- 
tences Are  accordingly  Bet  aside.  " 

Thit  was  tha  whole  of  the  Juigimt 
anl  it  suggests  that  a  sentence  of  whip- 
ping pissel  by  an  appellate  Court  as 
such  in  substitution  for  a  sentenoa  of 
imprisonment  always  involves  enhance- 
ment of  the  sentence.  If  that  cise  anl 
Dania  All's  case  (L)  were  both  rightly 
deaided  it  would  seem  to  follow  tint  both 
the  substitutions  of  whipping  for  im- 
prisonment involve  an  enhincamant  of 
sentence.  It  would  follow  also  thit  the 
power  to  alter  the  nature  of  the  sentence, 
expressly  given  in  general  terms  by  S.  423 
of  the  Code  is  so  restricted  thit  it  cinnot 
in  any  case  be  ever  so  as  to  alter  a  sen- 
tence of  whipping  to  one  of  imprisonment 
or  a  sentence  of  imprisonment  to  one  of 
whipping. 

There  is  a  large  number  of  deoisioa? 
whether  the  substitution  of  a  sentence  of 
fine  for  pirfc  of  a  sen  ten  30  of  imprison- 
ment amounts  to  an  enhancement  of  the 
original  sentence  but  an  ex  munition  of 

(3)  2  Weir  487. 
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$hose  oases  e.  g.  Queen  Empress  v.  Ishri 
r(4),  Queen  Empress  v  Ghagan  Jag  anna  th 
KS),  Bakhal  Raja  v.  Khirode  Protad 
Dutt  (6),  Bhakthavatsalu  Naidu,  v.  Em- 
.peror  (7),  Emperor  v.  Mehar  Ckand  (8) 
seems  bo  throw  little  light  on  the  subject 
•of  the  present  reference.  The  learned 
•Judges  who  decided  Appu's  oase  gave  no 
reasons  for  their  decision,  and  the  only 
reasons  given  in  B'inda  All's  case  (1) 
were  tlj'it  it  is  impossible  to  compare 
the  severity  of  sentences  of  whipping  and 
imprisonment  and  that  because  the  legis- 
lature has  not  supplied  any  data  for  such 
•comparison,  the  substitution  of  any  sen- 
tence of  imprisonment  for  any  sentence 
of  whipping  must  be  regarded  as  an 
-enhancement  of  the  original  sentence. 

There  is  no  express  provision  of  law 
•which  prohibits  an  appellate  Court  from 
tpassinga,  sentence  of  whipping  in  appeal. 
There  is  nothing  in  the  Whipping  Act 
•or  in  the  Code  apart  from  the  provision 
against  enhancement  of  sentence,  which 
forbids  it.  It  was  said  in  Ckagan  Jagan- 
natk's  oi3B  (5)  that  a  sentence  of  fine  is 
always  considered  lighter  than  a  sentence 
of  imprisonment  ani  if  it  is  possible  to 
•compare  the  severity  of  fine  as  a  punish- 
ment with  imprisonment  as  a  punish- 
ment, and  it  may  be  noted  most  Magis- 
trates make  thai  comparison  almost 
daily,  there  seems  to  be  no  reason  why 
it  should  not  be  possible  to  compare  the 
severity  of  whipping  with  that  of  impri- 
sonment. The  foundations  of  the  reason- 
ings in  Banda  Ali's  case  (1)  would  dis- 
appear if  there  were  some  scale  or  stan- 
dard by  which  the  comparison  oould  be 
made.  The  only  standard  which  the 
Legislature  has  provided  is  that  given  in 
S  395  oC  the  Code,  which  says  that  a  sen- 
tence of  more  than  one  year's  imprison- 
ment must  not  be  substituted  for  a  sen- 
tence of  30  stripes.  But  there  is  no 
reason,  why  we,  as  a  Full  Bench  of  the 
High  Court,  should  not  follow  the  ana- 
Logy  of  that  standard,  and  say  for  the 
information  of  the  Judges  of  this  Court 
and  of  the  lower  appellate  Courts  that 
in  the  oase  of  adults  we  do  not  regard  the 
substitution  of  a  sentence  of  30  stripes 
'for  a  sentence  of  one  year's  rigorous 


(4)  [1894J  17  All.  67=(1894)  A.W.N.  202. 

(5)  [18-99]  23  Bom.  439. 
6)  [1900]  27  Gal.  175. 

[1907]  30  Mad.  103  (F.B.). 

[1914]  36  All.  485=24  l.C.  607=12  A.L.J. 
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imprisonment  or  more,  or  a  substitution 
of  a  sentence  of  25  stripes  for  a  sentence 
of  nine  months'  rigorous  imprisonment, 
or  more,  or  a  substitution  of  a  sentence 
of  20  stripes  for  a  sentence  of  six  months' 
imprisonment  or  more,  as  being  ordinarily 
an  enhancement  of  sentence,  within  the 
meaning  of  S.  423  (1)  (b),  Criminal  P.  C  , 
and  that  in  the  case  of  a  person  undar 
16  years  of  age  we  do  not  regird  the 
substitution  of  a  sentence  of  15  stripes 
for  a  sentence  of  imprisonment  for  six 
months  or  more,  or  the  substitution 
of  a  sentence  of  10  stripes  for  a  sen- 
tence of  imprisonment  for  three  months 
or  more,  as  being  ordinarily  an  enhance- 
ment of  the  sentence.  We  do  not 
consider  it  necessary  to  deal  with  sen- 
tences of  less  than  20  stripe?  in  the  oase 
of  adults,  because  the  Court  has  already 
said  that  experience  has  shown  that  in 
this  province  the  minimum  sentence 
which  is  likely  to  be  effective  in  the  case 
of  an  adult  is  20  stripes.  We  accordingly 
answer  the  question  which  arises  on  the 
reference  by  saying  that  we  regard  the 
substitution  of  a  sentence  of  30  stripes 
for  a  sentence  of  three  months'  rigorous 
imprisonment  as  an  enhancement  and 
therefore  as  an  illegal  sentence  under 
S.  423  (l)  (b)  of  the  Code. 

P.N./R-K.  Reference  answered. 
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HEALD,  J. 

Ma  Thaing  and  others — Appellants. 
v 

Maung  Chit  On  and  others  —  Respon- 
dents 

Special  Second  Appeal  No.  266  of  1928, 
Decided  on  4th  February  1929,  against 
judgment  and  decree  of  Diet,  Judge, 
Magwe. 

(aj  Transfer  of  Property  Act,  Si  59  and  60 
— Suit  for  redemption  mutt  fail  if  mortgage 
cannot  be  proved  being  unregistered —  Regis- 
tration Act  S.  49. 

The  basis  of  suit  for  redemption  of  a  mort- 
gage 13  the  mortgage  alleged  and  if  by  reason 
of  some  provision  of  law  the  morbgage  cannot 
be  proved  the  suit  must  fail. 

Where  it  waa  clear  that  the  mortgage  which 
waa  alleged  to  be  possessory  could  not  be  pro- 
ved because  there  was  no  registered  instru- 
ment, bub  the  mortgagee  who  never  obtained 
possession  and  had  no  interest  in  tho  property 
admitted  it. 

Held,  that  the  mortgagor's  suit  for  redemp- 
tion of  a  possessory  mortgage  and  for  possaa- 
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Hion  of  the  mortgaged  property  on  the"  footing 
of  redemption  of  that  mortgage  was  bound  to 
fail  because  they  could  not  prove  the  mortgage. 
The  admission  of  the  mortgagee  could  not  bind 
the  other  claimants  and  it  was  no  admisaion-of 
the  alleged  possessory  mortgage  8  L.  B.  R.  334, 
Rel.  on.  '  [P  180  C  2,  P  181  G  1J 

(b)  Civil  P.  C.,  O.  6,  R.  17— Substitution  of 
one  cause  of  action  for  another  ii  not  allowed. 

No  power  has  yet  baen  given  to  enable  one 
distinct  cause  of  action  to  bo  substituted  for 
another  by  amendment  of  a  plaint  A.  I.  R. 
1922  P.  C.,  249,  Foil.  [P  181  C  Ij 

Kyaw  Din— for  Appellants. 

Judgment  —  Appellants,  as  mortga- 
gors of  a  piece  of  land,  sued  to  redeem 
that  land  on  an  allegation  that  they  had 
mortgaged  it  to  respondent  1  for  Bs.  143 
on  28th  May  1923.  They  said  that  the 
mortgage  was  possessory  and  that  they 
put  respondent  1  into  possession  of  the 
land  under  the  mortgage.  They  joined 
respondents  2  and  3  who  seem  to  be  hus- 
band and  wife,  as  being  persons  to  whom 
respondent  1  had  sub-mortgaged  the  land 
by  possessory  mortgage,  and  they  also 
joined  respondent  4  as  being  a  person  to 
whom  respondents  2  and  3  had  similarly 
sub-mortgaged  the  land.  They  claimed 
to  be  entitled  to  redeem  the  land  from  the 
respondents  for  R?.  143. 

Respondent  1  admitted  that  appellants 
had  mortgaged  the  land  to  him  for  Rupees 
143  but  said  that  he  had  never  been  put 
into  possession  of  the  land,  and  that  at 
the  time  of  the  mortgage  it  was  in  the 
possession  of  respondent  2.  Respondent  2 
said  that  the  land  did  not  belong  to  appel- 
lants at  all  but  belonged  to  one  Ma  Ngwe 
and  her  daughter  Ma  Sein  who  mortgaged 
to  his  parents  for  Bs.  143-8-0  on  12th  Feb- 
ruary 1880  by  a  registered  deed  which  he 
produced.  lie  said  further  that  ho  and 
his  mother  Ma  Min  Thon  mortgaged  the 
land  to  respondent  4  for  Bs.  200  about 
1921.  Respondent  4  said  that  he  received 
the  land  on  mortgage  with  possession  for 
Bs.  200  from  respondents  2  and  3  and  Ma 
Min  Thon  on  15th  June  192  L,  but  he  does 
not  seem  to  have  produced  any  mortgage 
deed  or  documentary  evidence  of  ,  the 
mortgage  or  to  have  taken  any  further 
part  in  the  litigation. 

The  trial  Court  said  that  because  res- 
pondent 1  admitted  appellant's  mortgage 
it  was  unnecessary  for  appellant's  to  prove 
the  mortgage  and  that  it  could  be  recog- 
nized by  the  Court  in  spite  of  the  fact 
that  the  deed  by  which  it  was  supposed 
to  be  effected  was  unregistered.  The 
learned  Judge  found  that  the  land  in  suit 


belonged  to  persons'whom  the  appellants 
represented,  that  it  was  mortgaged  by 
them  to  respondent  2  and  his  mother  Ma 
Min  Thon,  that  that  mortgage  was  re- 
deemed and  on  redemption,  by  reason  of 
a  partition  of  the  estate  to  which  it  be- 
longed, the  land  passed  to  the  appellant 
Ma  La  as  owner,  that  Ma  Le  then  re* 
mortgaged  it  to  respondent  2  for  Bs.  243 
that  two  yeirs  later  Mi  Le  redeemed  it 
from  respondent  2  and  mortgaged  it  to  the 
respondent  1  for  Bs.  143  and  that  appel- 
lants were  entitled  to  redeem  it  from  fc  he- 
respondents  and  to  recover  possession  of 
it  from  them  for  Bs,  143. 

Respondents  2  and  3  appealed  againsb- 
that  decision  on  the  grounds  that  t  be- 
lower  Court  ought  not  to  have  recognized 
appellant's  mortgage  which  was  admit- 
tedly not  effected  by  registered  deed,  that 
the  admission  of  the  mortgage  by  respon- 
dent 1,  who  had  admittedly  never  been  it* 
possession  of  the  property,  could  not  bind 
them  or  prejudice  their  rights,  that  there- 
was  no  issue  and  no  evidence  that  the  land 
came  to  their  possession  from  respondent. 
1  "and  that  the  evidence  did  not  account 
for  their  having  remained  continuously 
in  possession  of  the  land  for  about 
50  years  The  lower  appellate  Court  said 
that  in  view  of  the  fact  that  respondent  1 
had  never  been  in  possession  of  the  land 
although  tho  mortgage  to  him  was  alleged 
to  be  possessory,  his  admission  of  the 
mortgage  could  not  bind  the  other  respon- 
dents, and  that  as  against  those  other  res- 
pondents-appellants could  not  be  allowed 
to  prove  their  mortgage  because  it  was 
not  registered,  and  accordingly  dismissed 
appellant's  suit. 

Appellants  appeal  on  grounds  that  the' 
lower  appellate  Court  was  wrong  in  hold- 
ing that  they  could  not  sue  to  redeem  an 
unregistered  mortgage  and  ought  to  have 
held  that  in  equity  they  were  entitled  to 
redeem.  The  case  is  similar  to  tho  Full 
Bench  case  of  Ma  Twe  v.  Maung  Lun  (1) 
where  the  learned  Chief  Judge  said: 

"The  baaia  of  suit  for  redemption  of  a 
mortgage  is  the  mortgage  alleged  and  if  by 
reason  of  some  provision  of  law  tfio  mortgage 
cannot  bo  proved  it  appears  bo  me  that  the  suit 
must  fail." 

In  this  case  it  is  clear  that  the  mort- 
gage cannot  be  proved  because  there  was 
no  registered  instrument.  The  admission 
of  respondent  1,  who  has  now  no  interest 
in  the  property,  cannot  bind  the  other 
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respondents,  and  in  any  ca.se  it  was  not  an 
admission  of  the  mortgage  on  which  appel- 
lants sued  since  it  is  not  an  admission  of 
a  possessory  mortgage  The  appellant's 
suit  for  redemption  of  a  possessory  mort- 
gage and  for  possession  of  the  mortgaged 
property  on  the  footing  of  redemption  of 
that  mortgage  was  bound  to  fail  because 
they  could  not  prove  the  mortgage,  and 
wag  rightly  dismissed. 

When  the  ruling  mentioned  above  was 
brought  to  the  notice  of  appellant's  learned 
advocate,  he  claimed  that  he  still  ought 
even  on  second  appeal,  to  be  allowed  to 
•amend  his  plaint  so  ag  to  convert  his  suit 
into  a  suit  for  possession  on  the  strength 
of  his  legal  title.  The  decision  of  their 
'Lordships  of  the  Privy  Council  in  the 
case  of  Ma  Shewe  Mya  v.  Mo  Hnaung  (2) 
that 

"no  power  baa  yet  bean  given  to  enable  one 
jdisfcinct  cause  of  action  to  be  substituted  for 
auobhar" 

is  sufficient  answer  to  this  claim.  The 
appeal  is  dismissed. 

M  N/.R.K.  Appeal  dismissed. 

<2)  A.  I.  R.  1922  P.  C.  249=48  Gal,  832^48  I- 
A.  214. 
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CHARI  AND  MY  A  Bu,  JJ 

Ma  Ngwe  Ilmon  and  others — Appel- 
lants. 

v. 

Maung  San  Yauk  and  others — Res- 
pondents 

Civil  Misc.  Appeal  No.  141  of  1929, 
Decided  on  23rd  April  1929,  against  de- 
cision of  Diat.  Court,  Toungoo,  in  Civil 
Appeal  No.  36  of  1928. 

#  (a)  Evidence  Act,  S.  63— Transaction  in 
nature  of  relinquiihment — Agreement  to  re- 
linquish unregistered  but  enforceable  under 
the  doctrine  of  part  performance — Secondary 
evidence  of  its  content!  may  be  given  if  it  is 
Joit. 

Where  the  transaction  ia  in  bhe  nature  of 
a  relinquiahment  and  where  it  may  be  regar- 
ded as  an  agreement  to  relinquish  on  certain 
^conditions  by  application  of  principles  of  part 
performance  the  document  containing  the 
transaction  although  unregistered  is  admis- 
sible in  evidence  to  prove  the  agreement  and 
"the  possession  given  under  it  and  so  when  it 
is  lost  secondary  evidence  of  its  contents 
an  ay  be  proved  for  the  purpose  :  A.  I.  PL  1921 
Hang.  214,  Ref.  [P  181  0  2] 

(b)  Part  performance — Invalid  agreement. 

Where  there  is  no  valid  and  binding  agree- 


ment, principles    of   parb    performance  are  of 
no  avail.  [P  181  G  2] 

P   B   Sen— for  Appellants. 
Lambert — for  Eespondenfca. 
Judgment  — There    is  ono  point  on 
which  I  do  not  agree    with     the  learned 
District  Judge    and  that  is  where  he  ob- 
served that  the  document,    the   terms  of 
which  defendants    sought   to  prove   and 
which  was  said  to  have  been  lost    or   de- 
stroyed by  white  ants  being  unregistered, 
its  terms  could    not    be    proved    by   oral 
evidence      The  transaction   alleged    is  in 
the  nature  of  a  relinquishment  and  it  was 
compulsorily  registrable.  But  the  princi- 
ples of  part    performance    propounded    in 
My  at  Tha  Zan  v.  Ma   Dun   (I)   are  ap- 
plicable, and  the  transaction  may   be  re- 
garded as  an  agreement  to   relinquish  on 
certain  conditions.     The  document  would 
be    admissible   to   prove  the   agreement 
and  the   nature   of    the   defendant's  pos- 
session, and  where  the  document  is    pro- 
ved to  have   been   lost   or   it   cannot    be 
found,   secondary     evidence    of   its   con 
tents  may  be  proved  for  the  purpose.  Save 
and  except  this,  I  think  the    decision   of 
the  learned  District  Judge   appears  to  ba 
correct      According  to  Ma   Ngwe    Hmon 
those  who  relinquished  were  San   Yauk, 
Po  Ma,  Po  Byuf    Hla   Ma   and   Po   Kyu. 
San   Yauk   and   Po   Ma  are  -two  of    the 
plaintiffs.     Ilia  Ma  is  the  mother  of  the 
first  three  plaintiffs,  while   Po    Byu   and 
Po  Kyu  and  the  defendants.     The   agree- 
ment was  of  the  most  perfunctory  nature 
Hla  Ma  was  not  an  heir  herself,    and  the 
learned  advocate  for    the    appellants    ad- 
mitted that  the  alleged  transaction  could 
not  be  binding  on  the  first    three   plain- 
tiffs, who  are  said  to    be   minors   at    the 
time.     There  is    no    reason    why    Po    U 
should  have  been   left  out   of  considera- 
tion except  that    he  happened  to   be   Po 
Kyu's  elder  brother      There  was  no  con- 
sideration  for  the  benefits   received   by 
the  defendants  Po  Ku  and  Po  Byu,  so    in 
this  case  the  principle  of    part   perform- 
ance could  be    of   no   avail.      Further  I 
agree  with    the   learned   District   Judge 
that  San  Yauk  and  Po  Ma  were   not  con- 
senting     parties.        In  all  the   circum- 
stances of  the  case,    it    is   impossible  to 
believe  that   there  was  a  valid  and  bind- 
ing agreement  on  the  plaintiff's  part. 

What   the     defendants  could   m   law 
rely  on  was  a.n  agreement  to    relinquish. 
None  of    the    plain  tiffs  _ever_  admitted^ 
(1)  A.  I.  R,  1921  Ring.  314=2  Ring.  285. 
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that  there  was  a  relinquishment  or 
agreement  to  relinquish  The  fact  that 
they  sued  shows  that  the  plaintiffs  would 
not  acknowledge  the  existence  of  any 
agreement  to  relinquish  or  any  relin- 
quishment. There  is  nothing  from  which 
any  admission  on  the  part  of  any  of  the 
plaintiffs  may  be  inferred  either  before 
or  after  the  framing  of  issue.  The  trial 
Court  was  wrong  in  applying  the  pro- 
visions of  S.  58,  Evidence  Act,  There 
was  nothing  to  relieve  the  defendants 
from  tho  burden  of  proving  the  relin- 
quishmont  or  agreement  to  relinquish,  till 
they  called  San  Yauk  and  Fo  Ma  as  their 
witnesses,  and  even  then  San  Yauk  and 
Po  Ma  did  not  say  that  there  was  a  valid 
agreement  or  relinquishment.  The  mere 
admission  of  their  having  signed  the 
document  is  not  an  admission  that  there 
was  in  fact  a  relinquishment  or  agreement 
to  relinquish  I  see  DO  sufficient  reason 
to  interfere  with  the  order  under  appeal. 
I  therefore  dismiss  the  appeal  with  costs 
Advocate's  fee  3  Gold  Mohurs 


P  N./R.K. 


Appeal  dismissed. 
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BROWN,  J. 

A.B.S.  Subramamn  Chettyar — Ap- 
pellant. 

v. 

X.  Moses — Respondent. 
First  Appeal  No.  66  of   1929,   Decided 
on  6th  May    1929,   against   judgment   of 
of  Sm  C.  0.    Judge,    Rangoon,    in    Civil 
Suit  No  4144  of  1927. 

(a)  Civil  P.  C  ,  S.  11— Decree-holder  making 
application  for  execution  of  decree  for  cer- 
tain sum — That  mm  paid  up — It  ia  inequit- 
able to  allow  him  to  make  another  applica- 
tion asking  for  further  sum — In  application 
made  for  execution  of  decree,  interest  in- 
•erted  and  scored  out  and  deletion  accepted 
by  decree- holder— He  i§  not  entitled  to  make 
another  application  to  execute  decree  for 
intereit— Civil  P.  C.,  O.  21,  R,  11  (2). 

It  IB  inequitable  that  a  decree-holder  should 
be  able  to  pub  in  an  application  stating  that 
a  certain  sum  was  due  under  a  decree  and 
asking  for  tho  arrest  of  a  judgment-debtor 
under  that  application  and  when  that  amount 
ia  paid  up  to  put  in  another  application  for  a 
farther  sum. 

Where  in  an  application  made  for  the  exe- 
cution of  a  decree,  interest  was  inserted  and 
then  scored  out  and  the  deletion  was  ac- 
cepted by  the  decree-holder,  that  amounts  to 
waiver  of  the  claim  to  interest  and  the  decree- 
holder  ia  not  entitled  to  make  another  applica- 
tion to  execute  decree  for  interest. [P  183  0  1] 

(b)  Civil  P.  C.,  S.  11— Res  judicata. 


General  Principle  of  res  judicata  applies  to 
execution  proceedings,  apart  from  the  provi- 
sions of  8.  11.  [P183C11 

O.K.  Tambe-tor  Appellant. 

P.  B.  Sen— tor  Respondent. 

Judgment.— On  2nd  September  1927V 
the  appellant  Chettyar  obtained  a  de- 
cree against  tho  respondent  for  the  sum' 
of  Rs  1,704-8-0  with  costs,  He"receivedr 
towards  satisfaction  of  this  decree  a  surrn 
of  1800  by  instalments  paid  out  of  Court.. 
On  13th  December  1928,  he  filed  an  ap- 
plication in  execution  for  the  arrest  and 
imprisonment  of  the  judgment-debtor. 
According  to  the  statement  of  claim  in 
that  application  filed  by  him,  the  am- 
ount still  due  under  the  decree  was  Rs. 
165  8-0.  This  sum  was  paid  into  Court 
by  the  judgment-debtor,  and  the  case* 
was  closed  on  8th  January.  On  17tli 
January,  the  appellant  filed  a  further 
application  again  asking  for  the  arrest 
and  imprisonment  of  the  judgment-deb- 
tor. In  this  application  he  claimed  that 
a  sum  of  Rs.  101-6-3  was  due  under  the- 
decree  as  interest  accrued  since  the  date  of 
the  decree.  The  trial  Judge  noted  or* 
this  application  : 

"In  .former  application,  interest  inserted4 
and  then  scored  out.  That  amounted  to 
waiver.  Judgment-debtor  satisfied  the  full 
claim  in  that  application.  This  application 
is  dismissed.  Let  full  satisfaction  bo  entered 
up.11 

The  appellant  then  filed  a  review  ap- 
plication in  the  Small  Cause  Court,  in> 
which  he  stated  that  the  scoring  out  of 
the  interest  was  done  by  a  clerk  of  the- 
Court  This  application  was  rejected 
and  he  then  came  to  this  Court  on  ap- 
peal. He  has  filed  an  affidavit  to  tho 
effect  that  when  he  filed  the  first  ap- 
plication in  execution  he  did  ask  the* 
advocate's  clerk  to  enter  interest  in  the- 
application.  The  clerk  of  the  Small  Cause- 
Court,  however,  suggested  that  inteiest 
would  not  be  allowed  without  a  detailed) 
statement  and  scored  out  the  figures  Es. 
101-6-3  put  against  interest.  There  was 
originally  an  entry  of  this  interest  on- 
first  application,  but  that  was  scored  out 
and  as  finally  presented  the  application 
showed  the  amounts  decreed  and  costs. 
The  whole  of  this  was  entered  as  Es. 
1,965-8-0.  The  decree  was  shown  to 
have  been  satisfied  in  part  to  the  extent 
of  Bs.  1,800  and  165  8-0  was  shown  as- 
the  balance,  It  is  admitted  before  me  that 
when  the  application  was  filed,  the- 
ft gu  res  for  the  total  were  entered.  That 
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being  so  ib  is  quite  clear  that  the  person, 
who  drew  up  the  statement  finally,  did 
not  intend  that  interest  should  be  entered 
therein,  as  the  corrected  figures  do  not 
allow  anything  for  interest.  It  mayor 
may  not  be  the  case  that  the  claim  for 
intetest  was  deleted  at  the  suggestion  of 
the  Court  clerk,  but  deleted  it  was,  and 
the  deletion  was  accepted  by  the  peti- 
tioner, In  accordance  with  the  provi- 
sions of  0.  21,  R.  11,  01.  (2),  Civil  P.C.  an 
application  for  the  execution  of  a  decree 
must  show  amongst  other  things  the  in- 
terest due  under  the  decree  The  ap- 
plication is  supposed  bo  be  a  complete  ap- 
plication Ib  would  quite  clearly  be  very 
inequitable  that  a  decree-holder  should 
be  able  to  put  in  an  application  stating 
that  a  certain  sum  was  due  under  a  decree 
and  asking  for  the  arrest  of  the 
judgment-debtor,  under  that  application 
and  when  that  amount  is  paid  up,  pub  in 
another  application  asking  for  a  further 
sum.  The  general  principle  of  res  judi- 
cata  applies  to  execution  proceedings, 
apart  from  the  provisions  of  S.  11,  Civil 
P.  C.  If  the  decrre-holder  wished  to 
claim  interest  he  clearly  could  have  clone 
so,  in  his  first  application.  By  failing 
to  do  so,  he  must  be  deemed  to  have 
waived  his  claim  bo  interest.  Ib  is  nob 
his  claim  now  that  he  did  not  know  in- 
terest was  due  at  the  time.  What  he 
says  now  merely  amounts  to  this  : 

"I  did  know  the  intereab  was  due,  but  I  had 
not  immediately  before  me  material  for  cal- 
culating it  and  I  therefore  preferred  to  file  an 
application  with  the  interest  omitted." 

This  is  an  entirely  unsatisfactory  ex- 
planation The  calculation  of  interesb 
was  a  simple  matter,  which  could  be 
done  very  quickly,  and  certainly  need 
not  have  taken  the  month  which  elapsed 
between  the  filing  of  the  first  applica- 
tion and  the  second  application.  I  am 
of  opinion  that  the  application  bo  execute 
the  decree  for  interest  has  been  rightly 
refused.  I  dismiss  bhis  appeal  with  costs. 

P.N  /R.K.  Appeal  dismissed 


A.  I.  R.  1929  Rangoon  183 

CHART,  J. 

M a  Saw  Tint  and  others — Appellants. 

v. 

Abdul  Bari  and   others— Eespondenba. 
Second  Appeal    No.  536  of    1928,  De- 
cided on  lab  May  1929. 


(a)  Civil  P.  C.,  S.  11  —  Finding!    on  mort- 
gage   luit    may  be    laid     to    be    binding    on 
auction-purchaser    though    he   ii    not    party 
to   mortgage     luit — (Obiter). 

Findings  in  a  mortgage  suit  may  be  said 
to  be  binding  on  the  auction  purchaser  pur- 
chasing property  in  execution  of  the  mort- 
gage decree  though  he  IB  not  a  party  to  the 
mortgage  suit  as  he  in  a  sense  represents 
the  mortgagor  and  the  mortgagee  and  so 
claims  under  the  judgment-debtor  :  A.  I.  R. 
1922  Pat.  63,  Rcl.  on.  [P  183  0  2] 

(b)  Evidence  Act,  S.  101  —  Onui    immate- 
rial, 

After  all  the  evidence  has  been  taken,  no 
question  of  burden  of  proof  remains. [F  184  C  1] 

J.  N.  Surety — for  Appellants. 
S.  Oanguli — for  Respondents. 
Judgment. — This  is  a   second  appeal 
from  a  suit  in    which  appellants   sought 
declaration  that  their  house  was  not  the 
house  iu    respect  of    which  there   was  a 
mortgage    executed  by  one    Abdul    Bari 
in  favour  of    Nilambar.     The   appellants 
were    the  purchasers    of  a    house    from 
Abdul  Bari.     The    mortgagee    Nilambar 
filed  a  suit  on  his  mortgage    and  in  that 
suib  he  made  the  purchasers   defendants. 
In  bhe  written  statement  not  a  word  was 
said  about    the  property  being  different 
and    the  suit    was  defended    on    the  as- 
sumption   bhab  the    house    purchased  by 
the  defendants  was  the  house    mortgaged 
to  Nilambar.     The  first  quesbion    which 
bhe  learned  Judge  of  the  trial    Court  and 
bhe  learned  Judge  of  bhe    lower  appellate 
Courb  had  to  consider    was  whether   the 
findings  in    bhe  mortgage    suit    were  res 
judicata  in    the  present    suit.     The  trial 
Judge  held    that  there  was  no    question 
of  res   judicaba.     The  auction  purchaser 
was  nob  a  party    to  bho    mortgage   suib. 
The    soundness  of     bhis  finding    was  ac- 
cepted by  the  learned  Judge  of  bhe  lower 
appellate    Court.     The  decision    is  open 
bo  doubt,  because  bhe  aucbion   purchaser 
in  a  sense  represents  the  mortgagee   and 
bhe    mortgagor.     It   may,  therefore,    be 
argued    that  he    is  claiming    under   the 
judgment-debtor,   and  that  the   decision 
in  the  previous  case  bound   him    in  that 
capacity  just  as  ib  binds    the  others  who 
were  personally  parties  to  the  suib     The 
quesbion  did  arise  between    an    auction, 
purchaser  in  execution  of  a  money  decree 
and  the  landlord  of  a  holding,  and  it  has 
been  held    bhab  such  an    auction-purch- 
aser claimed  under  the  judgment-debtor 
for  the  purpose  of  S.  11,  Civil  P.'C.,  and 
that  a    finding  between    the    judgment- 
debtor   and    anobher  person    as    to   the 
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area  oE  the  land  ia  binding  on  the  auc- 
tion purchaser,  see  :  Kali  Dayal  v. 
Umesh  Pershad  (1).  Whether  the  find- 
ing  of  the  lower  Courts  on  the  question 
of  res  ]udicata  is  right  or  wrong  there 
can  be  no  doubt  that  this  appeal  does 
not  lie.  There  are  concurrent  findings 
of  fact  and  the  only  point  of  law  urged 
by  the  learned  advocate  for  the  appel- 
lants ia  that  the  burden  of  proof  was 
wrongly  placed.  This  ground  was  also 
urged  before  the  lower  appellate  Court 
and  the  learned  Judge  of  that  Court 
rightly  pointed  out,  that  after  all  the 
evidence  had  been  taken  no  question  of 
burden  remained.  The  other  point  urged 
is  that  the  difference  between  the  two 
houses  is  obvious  on  the  face  of  the  docu- 
ment, It  may  or  may  not  be  so,  but  the 
difference  may  be  explainable  by  the  fact 
that  the  persons  whose  names  were  given 
as  the  owners  of  the  adjacent  properties 
may  be  successors  in  title  to  the  persons 
whose  names  are  given  in  the  other 
document  and  that  the  road  on  the 
Eastern  side  might  have  been  made  after 
the  description  was  given.  It  is,  how- 
ever, unnecessary  to  consider  all  these 
points,  because  I  have  no  doubt  that  on 
the  materials  before  them  both  the  lower 
Courts  have  come  to  the  correct  decision 
and  as  the  decision  is  not  contrary  to 
law  or  any  usage  having  the  force  of 
law  the  appeal  is  bound  to  fail.  I, 
therefore,  dismiss  the  appeal  with  coats 
in  favour  of  respondents  2  and  3  The 
advocate  for  respondent  1  has  with- 
drawn and  even  if  he  had  not  done 
so,  respondent  1  would  not  be  entitled  to 
any  costs. 

P-N./RK.  __  Appeal  dismissed. 

~ 
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RUTLEDGE,  C,  J  ,  AND    MAUNG  BA,  J. 

Russa  Engineering  Works  Ltd.  and 
others—  Plaintiffs—  Appellants 

v. 

Wearne  Brothers  Ltd.—  Defendant1!  — 
Respondents. 

First  Appeal  No.  86  of  1925,  Decided 
on  22nd  March  1926,  against  decree  in 
Civil  Regular  Suit  No.  405  of  1923, 
DA  13th  February  1925. 

nfr  (•)  Company  —  Agreement  when  Com- 
pany not  formed—  Company  ii  not  bound  by 

A  company,  not  In  existence  when  an  agree- 


ment for  ib  ii  entered  into,  cannot  be  bound 
by  it,  [P  185  01] 

(b)  Landlord  and  Tenant— Agreement  to 
lease— Leiite  assigning  rights  before  taking 
possession  or  paying  rent  —  Assignee  not  at- 
lorning  to  learee  but  paying  rent  direct  to 
lessor  —  Relation  of  landlord  and  tenant  is 
not  created  between  assignee  and  lessee. 

Where  a  person  makes  an  agreement  to  take 
a  liuso  and  assigns  his  rights  to  a  third  per- 
son before  paying  any  rent  or  taking  posses- 
sion and  the  third  person  instead  of  paying 
ren!t  to  his  assignor  or  attorning  to  him 
pays  ront  direct  to  the  owner  (original  lessor) 
the  relation  of  landlord  and  tenant  cannot  be 
said  to  have  been  created  between  the  third 
parson  and  his  assignor.  [P  185  0  2] 

*  (c)  Transfer  of  Property  Act,  S.  3  — 
"ight  to  get  lease  executed  is  moveable  pro- 
perty —  Lessee  becoming  self  constituted 
trustee  —  Trust  is  valid  —  Trusts  Act,  Si,  5 
and  6. 

The  right  to  call  upon  the  owner  to  execute 
a  lease  and  on  his  failure  to  do  so  the  right  to 
sue  him  for  specific  performance  is  a  chose  in 
action  and  as  auch  moveablc  property,  The 
benefits  of  such  an  agreement  can  bo  subject 
of  valid  trust  when  the  lessee  becomes  self 
constituted  trustee.  [P  185  G  2] 

Ormiston — for  Appellants. 

Paget—foT  Respondents. 

Judgment  — This  is  an  appeal  from 
thd  judgment  and  decree  of  this  Court  on 
the  original  side  dismissing  the  plaintiff- 
appellant  company's  suib 

As  the  facts  of  the  case  are  somewhat 
complicated,  it  seems  desirable  to  set 
out  in  some  detail  the  circumstances 
leading  up  to  the  present  suit  as  we  do 
not  find  ourselves  in  agreement  with  the 
learned  trial  Judge  in  the  legal  inferences 
which  he  draws  from  those  facts. 

Dodge  and  Seymour  (India),  Limited, 
of  which  Mr.  J.  L.  Chidsey  was  the 
Managing  Director,  were  the  distributing 
agents  of  Ford  Motors  (Canada)  Limited, 
for  India,  Burma  and  Ceylon. 

In  May  1920,  a  Calcutta  firm  named 
Kilburn  and  Company  (the  Managing 
Agents  of  the  plaintiff-appellant  com- 
pany) entered  into  an  agreement  with 
Mr.  Ohidsey,  whereby  the  selling  agency 
for  Burma  was  secured,  and  ia  pursuance 
of  this  agreement  Kilburn  and  company 
caused  a  new  private  company  called 
Ford  Motors  (Burma)  Limited,  to  be  in- 
corporated of  which  Kilburn  and  com- 
pany were  the  Managing  Agents  and  held 
one  share,  all  the  other  shares  being  held 
by  the  plaintiff-appellant  company.  Ford 
Motors  (Burma)  Limited  were  registered 
at  Rangoon  on  lOtb  July  1920.  Aa  we 
have  seen,  it  was  the  property  of,  and 
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completely  controlled  by,  the  plaintiff- 
appellant;  company  through  their  Manag- 
ing Agents  Kilburn  and  Company.  Prior 
to  this,  on  20th  Apiil  1920,  the  plaintiff- 
appellant  company  obtained  an  agree- 
ment for  a  lease  for  20  years  from  Mr. 
N.  M.  Cowasjee  of  Rangoon  of  certain 
premises  in  Judah  Ezekiel  Street,  Ran- 
goon, and  in  consideration  of  an  agreed 
rent,  |  Mr.  Cowasjee  agreed  to  erect  a 
building  suitable  for  the  motor  business 
upon  the  premises. 

Mr.  Whitby  of  Kilburn  and  Company 
and  Mr.  Chidsey  depose  that  it  way  a 
term  of  the  agreement  whereby  the  Burma 
Agency  for  the  sale  of  Ford  Motors  was 
secured,  that  the  Judah  Ezekiel  Street 
premises  should  bo  handed  over  to  the 
new  company,  Ford  Motors  (Burma) 
Limited,  for  the  purpose  of  their  busi- 
ness, that  the  building  when  completed 
was  handed  over  to  the  Ford  Motors 
(Burma)  Limited,  who  entered  into  pos- 
session in  September  1920,  paid  the  rent 
direct  to  Mr.  Cowasjee,  made  extensive 
alterations  in  the  building  and  remained 
in  occupation  of  the  premises  till  Novem- 
ber 1923  ;  and  that  by  an  oversight  no 
assignment  of  the  agreement  for  lease 
was  ever  made  by  the  plaintiff-appellant 
company  to  the  second  respondents,  Ford 
Motors  (Burma)  Limited.  But  the  plain- 
tiff-appellant company  contend  that  they 
held  the  agreement  as  trustees  for  the 
second  respondents.  The  oversight  is 
easily  understood  as  at  this  time  the  in- 
terests of  the  plaintiff-appellant  com- 
pany and  second  respondents  wera  iden- 
tical, both  being  artificial  persons  con- 
trolled by  the  same  hand,  namely,  Kil- 
burn and  Company. 

The  learned  trial  Judge  has,  we  con- 
sider, rightly  held  that  as  the  company 
were  not  in  existence  in  May  1920  when 
an  agreement  was  entered  into  between 
the  plaintiff-appellant  company  and  Mr. 
Chidsey,  they  oould  not  be  bound  by  it, 
and  that  he  oould  not  presume  subsequent 
ratification  of  the  contract  by  the  second 
respondents  from  their  conduct.  The 
learned  trial  Judge  infers  from  the  above 
facts  that  the  plaintiff-appellant  company 
could  not  in  law  be  trustees  for  the 
second  respondents  and  that  the  second 
respondents  must  be  held  to  be  monthly 
tenants  of  the  plaintiff-appellant  com- 
pany by  reason  of  S.  106,  T.  P.  Act. 

We  can  find  nothing  in  the  circum- 
stances already  set  out  to  justify  us  in 


presuming  that  the  relation  of  landlord 
and  tenant  was  ever  established  between 
the  plaintiff-appellant  company  and  the 
second  respondents  and  without  such 
relationship  the  Court  cannot  presume 
that  the  second  respondents  are  monthly 
tenants. 

According  to  the  evidence  the  plaintiff- 
appellant  company  never  paid  rent  for 
the  premises  and  never  entered  into  pos- 
session of  them.  The  second  respondents 
never  attorned  tenants  to  the  plaintiff- 
appellant  company  and  never  paid  them 
rent.  They  entered  into  possession  of 
the  premises  as  soon  as  they  were  com- 
pleted. They  had  them  altered  to  their 
satisfaction  and  they  paid  the  rent  to  the 
owner,  Mr.  Cowasjee,  direct.  It  seems 
clear  that  the  relation  of  landlord  and 
tenant  never  subsisted  between  the  plain- 
tiff-appellant company  and  the  second 
respondents. 

With  regard  to  the  question  whether 
the  plaintiff-appellant  company  in  law 
could  be  regarded  as  bare  trustees  on  be- 
half of  the  second  respondents,  it  cannot 
be  suggested  that  the  subject  of  the  al- 
leged trust  was  the  Judah  Ezekiel  Street 
premises  as  the  plaintiff-appellant  com- 
pany had  no  legal  interest  in  these  pre- 
mises as  they  had  no  lease.  All  that  they 
had  got  under  their  agreement  was  the 
right  to  call  upon  the  owner  to  execute  a 
lease  and  on  his  failure  to  do  so  the 
right  to  suo  him  for  specific  performance. 
This  right  was  a  chose  in  action  and  as 
such  moveable  property.  This  moveable 
property  became  vested  in  the  plaintiff- 
appellant  company  as  soon  as  the  agree 
meat  with  Mr.  Cowasjee  was  signed  on 
20th  April  1920  and  was  so  vested  when 
it  became  the  self-constituted  trustee. 
We  are  therefore  of  opinion  that  there  is 
nothing  in  S.  5,  Trusts  Act,  which  would 
prevent  the  plaintiff-appellant  company 
from  holding  the  benefits  of  the  agree- 
ment of  20th  April  1920,  in  trust  for  the 
second  respondents,  and  with  respect  to 
the  agreement  whereby  the  Ford  Motors 
Agency  for  Burma  was  obtained  in  May 
1920,  we  consider  ourselves  justified  in 
holding  that  a  trust  was  created  within 
the  meaning  of  S.  6,  Trust  Act. 

We  shall  now  consider  the  first  res- 
pondents' position  in  the  matter.  They 
are  a  company  incorporated  and  carrying 
on  business  at  Sengapore.  For  the  rea- 
sons set  out  in  Mr.  Chidsey 'a  letter  ol 
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27th  July  1921  the  first  respondents  en- 
tered into  negotiations  with  Kilburn  and 
Company  to  take  over  the  Burma  Agency 
ci  Ford  Motors  from  the  plaintiff-appel- 
iant  company.  And  Mr.  T.  J.  B.  Wearne, 
Managing  Director  of  the  first  respon- 
dent company,  after  visiting  Rangoon 
went  to  Calcutta  to  negotiate  the  trans- 
fer. On  27th  August  1921,  it  appears 
from  Ex.  K  that  Mr.  Smith,  plaintiff- 
appellant  company's  manager,  sent  along 
with  that  letter  certain  enclosures 
amongst  others  "copies  of  two  leases," 
find  from  Mr.  Wearne's  letter  (Ex  B)  of 
the  same  date  it  would  seem  that  these 
copies,  wrongly  termed  leases,  must  have 
been  the  agreement  for  a  lease  of  the 
Merchant  Street  properties  which  ap- 
pears last  in  the  file  of  the  plaintiff-ap- 
pellant company's  exhibits,  and  Ex.  J  , 
the  agreement  with  Mr.  Cowasjee  dated 
20th  April  1920.  In  Ex.  B,  Mr.  Wearne 
states  tbat  : 

"We  are  prepared  to  take  over  Ford  Motors 
(Banna)  Limited,  Rangoon,  as  a  going  con- 
cern on  the  following  terms," 
and  he  sets  out  15  heads  The  seventh 
head  is  Merchant  Street  property  and  the 
eighth  head  is  Judah  Ezekiel  Street  pro- 
perty. From  the  copy  supplied  Mr. 
Wearne  must  be  taken  to  have  known 
at  the  time  when  he  wrote  this  letter 
or  shortly  after  that  the  agree- 
ment for  leaae  of  the  Judah  Ezekiel 
Street  propety  was  in  the  name  of  the 
plaintiff-appellant  company  and  not  in 
the  name  of  the  second  respondents.  Mr 
Wearne  left  Calcutta  shortly  after  this 
and  appointed  Mr.  Chidsey  by  a  power  of 
attorney  to  act  for  him.  The  plaintiff- 
appellant  company's  answer  to  Ex  B  is 
dated  2nd  September  1921  (Ex.  Cj.  In 
it  the  plaintiff-appellant  company  states  : 

"  It  is  necessary  in  the  first  place  to  record 
that  the  proposal  is  one  to  take  over  from  the 
Ruasa  Engineering  Works,  Limited,  and  from 
our  firm  the  whole  of  the  shares  of  the  Pri- 
vate limited  company  Ford  Motors  (Burma) 
Limited,  of  which,  in  the  event  of  the  proposal 
being  accepted,  Messrs.  Wearne  Brothers, 
Limited,  would  then  be  the  sole  proprietors. 
The  various  terms  enumerated  constitute  the 
method  by  which  the  value  of  such  shares  is 
to  be  ascertained, 

11  Messrs.  Kilburn  and  Co.  in  the  event  of 
the  deal  going  through,  resign  the  Managing 
Agency  of  Ford  Motors  (Burma)  Limited." 

"  It  IB  understood  that  the  entity  of  Ford 
Motors  (Burma)  Limited,  as  a  company  will 
not  be  affected." 

Of  the  various  15  heads  set  out  in  Mr. 
Wearne's  letter  (Ex.  B),  a  large  number 


including  No.  8  the  head  referring: 
to  the  Judah  Ezekiel  Street  premises, 
has  been  confirmed,  that  is  to  say,  in  res- 
pect of  these  heads  the  parties  had  com» 
to  a  definite  agreement.  With  regard  to 
other  heads,  negotiations  went  on  for  & 
considerable  time  ;  but  none  of  the  sub- 
sequent correspondence  indicates  any 
attempt  on  the  part  of  either  party  to* 
resile  from  the  position  that  the  Mer- 
chant Street  property  and  the  Judah 
Ezekiel  Street  property  were  both  to  be* 
items  which  were  to  pass  from  the- 
management  and  control  of  the  plaintiff- 
appellant  company  to  the  management 
and  control  of  the  first  respondent  com- 
pany. (See  the  first  respondent  company's 
letter  dated  17th  September  192L,  Ex.  R). 
On  considering  the  position  of  both  par- 
ties at  the  end  of  August  1921,  no  other 
course  was  possible.  The  plaintiff-ap- 
pellant company  were  anxious  to  sell 
their  Burma  Agency  carried  on  through 
the  second  respondents  ;  and  it  would  be* 
in  the  last  degree  unlikely  that  while 
parting  with  the  agency  they  would  still 
retain  their  liability  in  respect  of  pre- 
mises not  occupied  by  themselves  or  of 
any  use  to  them  in  their  business  ,  and 
it  is  also  in  the  last  degree  unlikely  that 
the  first  respondent  company  would  take 
over  the  Burma  Agency  while  the  Mer- 
chant Street  premises  were  still  unbuilt, 
leaving  it  possible  for  the  plaintiff-appel- 
lant company  to  turn  them  out  at  a  short 
notice  and  so  bring  their  business  opera- 
tions to  a  standstill. 

A  point  of  some  importance  is  that 
Ex  J.  the  agreement  for  lease  of  the 
premises  in  question,  was  in  the  first  res- 
pondent's hands  at  the  time  when  the 
dispute  arose  between  the  parties  in  1923 
and  must  have  been  handed  over  to  them 
when  Kilburn  and  Company  relinquished 
the  Managing  Agency  of  the  second  res- 
pondents. 

In  these  circumstances  we  cannot  ac- 
cept the  evidence  on  the  first  respondents' 
behalf  alleging  that  they  thought  that 
Ex.  J.  WAS  in  the  second  respondents.' 
name.  From  the  copy  of  the  agree- 
ment sent  to  Mr.  Wearne  on  27th 
August  1921,  the  first  respondents  must 
have  known  that  the  agreement  was  in 
the  plaintiff-appellant  company's  name, 
but  they  must  have  satisfied  them- 
selves that  the  plaintiff-appellant  com- 
pany held  the  benefits  of  that  agreement 
in  trust  for  the  second  respondents. 
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A  further  poinb  bo  be  considered  is 
whether  8.  130,  T.  P.  Act,  renders  this 
transfer  of  the  rights  and  liabilities 
under  Ex,  J.  invalid.  In  our  opi- 
nion there  has  been  a  valid  assignment 
within  the  meaning  of  this  section  by 
Ex  C  read  with  Ex,  B  and  by  the  deli- 
very of  Ex.  J  to  the  transferee,  which  is 
a  clear  indication  that  a  transfer  was  in- 
tended. 

For  the  purpose  of  our  present  decision 
we  need  only  deal  with  4th  and  5th  issues 
fixed  by  the  learned  trial  Judge.  We 
would  answer  the  4th  issue  in  the  affir- 
mative. 

In  answer  to  the  5th  issue  we  consider 
that  Exs.  B  and  C  constitute  an  agree- 
ment whereby  the  first  respondents  agree 
with  the  plaintiff  appellant  company  to 
take  over  the  burden  and  benefit  of  the 
agreement  for  lease,  Ex.  J,  and  that  in 
doing  so  they  were  not  acting  in  the  be- 
lief or  on  the  representation  of  the  plain- 
tiff-appellant company  that  the  second 
respondents  were  lessees  of  the  premises 
in  suit.  We  consider  that  the  first  res- 
pondents are  bound  by  that  agreement. 

In  these  circumstances  we  allow  the 
appeal  and  set  aside  the  judgment  and 
decree  appealed  from  There  will  accor- 
dingly be  a  declaration  that  the  first  res- 
pondont-company  should  cause  the  plain- 
tiff-appellant company  to  be  indemnified 
against  all  liabilities  under  the  agreement 
for  lease.  There  will  be  a  decree  for  the 
payment  by  the  first  respondents  to  the 
plaintiff-appellant  company  of  Rs.  3,000 
being  rent  paid  for  April,  May  and  June 
1923,  and  a  declaration  that  the  first  res- 
pondents are  liable  to  reimburse  the 
plaintiff-appellant  company  all  sums 
which  the  plaintiff-appellant  company 
may  thereafter  have  paid,  or  shall  pay  to 
the  landlord  Mr.  N.  M.  Cowasjee  under 
the  agreement  for  lease  or  any  lease  en- 
tered into  pursuant  to  the  terms  thereof. 
The  plaintiff-appellant  company  are 
entitled  to  costs,  both  in  this  Court  and 
in  the  trial  Court  against  first  respon- 
dent-company only.  We  allow  20  gold 
mohurs  additional  costs.  Failing  agree- 
ment appellants'  costs  of  the  Calcutta 
commission  to  be  taxed. 

B  K.  Appeal  alloiced. 
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HEALD,  J. 

Ma  Kwi — Applicant, 
v, 

Ma  On  May  and  another — Respon- 
dents. 

Civil  Hevn  No.  27  of  1929,  Decided  on 
23rd  May  1929 

(a)  Contract     Act,     S.    137— A'     •applying, 
goods  lo  Jl/'t  employees  and  M  being    surety 
for  employee! — K  making  statement  that  he- 
did  not  intend    lo  file    luit   against   emplo- 
yees—  Such  italement    does    not    amount    to- 
waiver  of  hit    claim    against    them    so    as    lo- 
discharge   M  from  liability. 

Where  A"  supplied  goods  to  employees  of  Jlf 
being  so  authorized  by  him  and  M  was  a 
surety  for  his  employees  a  statement  by  A" 
that  he  did  not  intend  to  file  a  suit  against 
the  employees,  does  not  amount  to  waiver  of 
his  claim  against  them  BO  as  to  discharge  Jtf" 
from  liability  nor  does  it  take  the  caso  out  of 
the  provisions  of  S.  137  .  2  U.  B.  R.  306;  C 
Bur.  L.  T.  02,  Dist.  [f  189  0  1] 

(b)  Civil  P.  C.,    S.   115— Revision  does  not 
lie  only  became  Court  made  error  in  law. 

The  fact  that  the  Court  makes  a  mistake  in 
law  is  not  sufficient  to  warrant  High  Court's, 
interference  in  revision.  [F  168  C  21 

Maung  Myint — for  Applicant. 

Wellington — for  Respondents. 

Judgment. — Applicant  sued  respon- 
dents to  recover  the  price  of  goods 
sold  and  delivered.  Her  case  was  that 
respondents,  who  are  husband  and  wife- 
and  were  working  a  rice  mill  at  Hlaing. 
bwe  asked  applicant  who  was  a  shop 
keeper  at  Hlaingbwe  to  supply  food  stuffs 
to  them,  and  to  the  employees  at  their 
mill  and  promised  to  pay  for  goods  so 
supplied,  and  that  she  supplied  certain* 
goods  accordingly,  that  accounts  of  the 
goods  supplied  were  settled  between  her 
and  the  respondents  in  the  presence  of 
the  employees  and  that  at  the  settlement 
respondents  agreed  to  pay  the  amount 
then  found  due.  Respondents'  defence 
was  that  they  never  authorized  appli- 
cant to  supply  goods  to  their  employees 
or  promised  to  pay  for  goods  do  supplied „ 
that  they  never  bought  any  goods  from 
applicant  themselves,  that  there  was  no 
settlement  of  accounts,  that  applicant 
ought  to  sue  the  persons  who  took  t he- 
goods  and  that  the  claim  as  against  them 
was  false. 

The  trial  Court  found  on  the  evidence- 
that  respondents  did  direct  applicant  to 
supply  goods  on  credit  to  their  em- 
ployees and  '  undertook  to  pay  any 
debt  "due  to  them"  (sic)  and  holding  thab 
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•applicant's  olaim  was  proved  gave  her  a 
decree  against  them  for  the  full  amount 
-claimed.  Respondents  appealed  on  the 
ground  that  they  were  merely  sureties  for 
payments  of  the  amounts  due  by  their 
employees  and  that  because  applicant 
liad  waived  her  olaim  against  the  em- 
ployees, they  were  discharged  from  lia- 
bility. The  point  was  not  raised  in  tho 
pleadings  in  the  trial  Court,  but  it  was 
considered  by  the  trial  Judge  who  re- 
ferred to  the  provisions  of  S.  137,  Con- 
tract Act,  which  says  that: 
""mere  forbearance  on  tho  part  of  the  creditor 
to  sue  the  principal  debtor  or  to  enforce  any 
remedy  against  him  does  not  in  the  absence 
of  any  provision  in  the  guarantee  to  tho  con- 
trary, discharge  the  surety," 

The  lower  appellate  Court  said  that 
because  applicant  had  not  only  forborne 
from  suing  the  principal  debtor  bub  had 
actually  waived  her  claim  against  thorn, 
respondents  as  sureties  were  discharged 
from  liability.  In  support  of  this  deci- 
sion the  learned  Judge  oitol  tho  case  of 
Ah  Pivin  v.  See  Shong  Foo  (l)  and 
Williams  v.  King  (2),  and  on  the 
strength  of  these  rulings  dismissed  ap- 
plicant's suit  No  second  appeal  lies 
because  the  suit  is  of  the  nature  cogni- 
zable by  Courts  of  Small  Causes,  and  the 
amount  or  value  of  the  subject-matter 
does  not  exceed  Rs  500,  but  applicant 
asks  this  Court  to  interfere  in  revision 
on  the  ground  that  the  appellate  Court 
jHiide  out  for  respondents  a  case  which 
6 hey  had  not  pleaded  or  put  in  issue  and 
that  the  matter  was  not  one  of  surety- 
ship at  all  At  the  hearing  in  this  Court 
applicant's  learned  advocate  says  that 
oven  on  the  view  taken  by  the  appellate 
Court  the  contract  would  be  one  of  in- 
demnity rather  than  guarantee,  meaning 
presumably  that  there  was  no  promise  to 
pay  and  no  liability  on  the  part  of  the 
respondent's  employees  who  took  the 
£oods.  I  have  read  the  record  and  heard 
the  learned  advocates  on  both  sides  and 
I  have  no  doubt  that  the  decision  of  the 
Appellate  Court  was  mistaken. 

The  case  of  Ah  Pwin  v.  See  Shonq  Foo 
(1)  was  a  suit  on  documents,  which  the 
Court  hold  to  be  promissory  notes,  and 
-the  learned  Judicial  Commissioner  dis- 
missed the  suit  on  the  ground  that  the 
•claim  on  the  notes  was  timebarred. 
There  was  no  application  of  the  provi- 
sions of  3.  137.  Contract  Act,  bub  it  was 

(1)  [1893-96]  2  U.  B,  R.  908. 
i(2)  6  Bur,  L.  T.  62. 


said  that  failure  to  sue  the  principal 
debtor  within  the  period  of  limitation 
would  ordinarily  discharge  the  surety 
under  S.  134  of  the  Act.  That  case  was 
therefore  no  authority  for  the  appellate 
Court's  decision.  The  case  of  William 
v.  King  (2)  was  not  officially  reported 
and  the  report  of  it  to  which  the  Judge 
in  the  appellate  Court  referred  was  in- 
correct. It  was  Civil  1  Appeal  No.  3  of 
1911  of  the  Chief  Court  of  Lower 
Burma.  In  that  cise  suit  was  actually 
instituted  against  the  principal  and  his 
sureties  and  the  plaintiff's  advocate  in 
the  course  of  the  proceedings  said  that 
ho  would  waive  tho  claim  against  the 
principal  debtor  because  he  could  not  be 
found.  It  was  contended  that  that  waiver 
operated  to  discharge  the  sureties  under 
S.  134,  Contract  Act.  The  learned  Judge 
who  wrote  the  judgment  in  that  cases 
said 

"The  real  point  to  ba  considered  is  whether 
the  oasa  should  bo  deemed  to  coma  under  the 
provisions  of  137,  Contract  Act,  and  I  am  in 
accord  with  the  decision  given  in  the  case 
of  Ranjit  Singh  v.  Nanbat  (3),  I  do  not  think 
that  the  mere  forbearance  contemplated  in 
S.  137  extends  to  actual  waiver.  It  must 
moan  something  short  of  that,  as  actual 
waiver  has  the  effect,  tho  legal  consequence  of 
which  is  tho  discharge  of  the  principal  debtor, 
where  as  in  this  case,  the  claim  was  waived 
against  him," 

Tho  learned  Judge  accordingly  held 
that  the  case  fell  within  the  pur- 
view of  S.  131,  so  that  the  sureties  were 
discharged  Neither  of  the  cases  to 
which  tho  appellate  Court  referred  is  at 
all  like  the  present  case,  but  the  fact 
that  the  Judge  made  a  mistake  in  law 
would  not  be  sufficient  to  warrant  inter- 
ference in  revision.  I  think  however  in 
the  present  case  the  Judge  was  not  only 
wrong  on  the  facts  and  the  law,  but  was 
also  wrong  in  overlooking  the  fact  that 
oertain  of  the  goods  were  alleged  to  be 
supplied  to  respondents  themselves,  so 
that  so  far  as  these  goods  were  con- 
cerned there  was  no  question  of  surety- 
ship. On  the  evidence  I  have  DO  doubt 
that  respondent  1  did  authorize  appli- 
cant to  supply  goods  to  the  employees  at 
respondents'  mill  and  that  respondents 
also  took  goods  from  applicant  them- 
selves I  think  it  probable  that  respon 
dent  1  agreed  to  pay  for  goods  so  sup- 
plied to  mill  employees  but  even  if  res- 
pondents were  in  fact  only  sureties  for 
these  employees,  I  do  not  think  that  ftp 


(3)  [1903]  2*  All.  504=(1902)  A.  W.  N.  166. 
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plioanfc's  statement  that  she  did  not  in- 
tend to  file  a  suit  against  the  employees 
would  amount  to  a  waiver  of  her  claim 
against  them  so  as  to  discharge  the  res- 
pondents from  liability  or  would  take  the 
case  out  of  the  provisions  of  S.  137,  Con- 
tract Act.  I,  therefore,  set  aside  the 
judgment  and  decree  of  the  trial  Court 
and  restore  the  decree  of  tho  trial  Court 
with  costs  for  applicant  throughout 
P.K  /B  K.  Revision  allowed. 
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CHART  AND  MYA  Ba,  JJ. 

Ashia  Khatoon — Appellant. 

v.         ' 

Abdul  Hakim  Maistry — Respondent. 
Special  Second  Appeal  No.  5L3  of  1928, 
Decided  on  23rd  April  1929 

(a)  Mahomedan  law — Suit    for    restitution 
of    conjugal    rights    cannot    be  dismissed  on 
mere  plea  of  non-payment  of  prompt    dower. 

Tho  auit  for  restitution  of  conjugal  rights 
brought  by  the  husband  cannot  be  dismissed 
on  the  mere  plea  of  non-payment  of  prompt 
dower  :  8  All.  149  ;  17  Cal.  670  ;  11  Mad.  327  ; 
30  Bow.  122,  Rel.  on.  [I?  189  G  2  ;  P  190  C  1] 

(b)  Mahomedan    law — Text — Difference  in 
opinion    between     Abu     Hani/a      and      Abu 
Mahomed. 

If  Abu  Hinifa  doos  not  agree  with  Maho- 
med, the  opinion  supported  by  Abu  UsuE 
should  prevail.  [P  190  G  1] 

M,  A.  Rauf — for  Appellant. 

S.  J  Ah — for  Respondent. 

Judgment. — This  is  an  appeal  against 
tho  judgment  and  decree  of  the  lower 
appellate  Court  reversing  the  judgment 
and  decree  of  the  Court  of  the  first  in- 
stance, which  dismissed  the  respondent's 
suit  for  restitution  of  conjugal  rights 
against  the  appellant  The  parties  who 
are  Mahomedans  became  man  and  wife 
according  to  Mahomedan  rights  about 
seven  years  before  the  suit.  At  the  mar- 
riage a  marriage  agreement  was  drawn 
up  setting  out  certain  mutual  obligations. 
One  of  the  terms  of  the  agreement  was 
for  payment  by  the  husband  to  the  wife  of 
prompt  dowry  to  the  v<ilue  of  Bs,  1,100 
of  which  jewellery  worth  Us.  600  was 
paid  then  and  there  and  another  was  that 
if  the  wife's  jewellery  was  broken  or  lost, 
the  husband  was  to  make  good  the  dama- 
ges or  loss.  The  wife  filed  a  suit  for 
divorce,  and  resisted  the  husband's  suit 
on  various  grounds.  The  pleadings  gave 
rise  to  seven  issues  in  all,  of  which  one 


and  two  were  mentioned  for  the  purpose 
of  this  case,  for  except  as  to  the  question 
of  law  relating  to  relief  the  two  Courts 
below  arrived  at  concurrent  findings  of 
fact  which  are  not  challenged  in  thia 
appeal.  The  fourth  ground  mentioned  in. 
the  memorandum  of  appeal  not  being, 
pressed,  the  two  issues  I  refer  to  are  the 
issue  2  and  issue  6  in  the  list  of  issues,, 
namely,  whether  the  plaintiff  failed  to 
give  the  defendant  her  lost  jewelleries 
and  whether  the  defendant  was  entitled 
to  refuse  conjugal  rights  to  the  plaintiff 
until  she  was  paid  Bs.  500  The  trial 
Court  dismissed  the  plaintiff's  suit  on. 
the  ground  that  he  was  not  entitled  to 
restitution  of  conjugal  rights  as  he  had 
not  paid  the  balance  Bs.  500  of  the  prompt 
dower  mentioned  in  the  marriage  agree- 
ment. The  trial  Court  found  other  issues 
of  fact  in  the  plaintiff's  favour.  On  the 
issue  as  to  whether  the  plaintiff  failed  to* 
give  the  defendant  her  lost  jewelleries 
the  trial  Court  found  in  the  plaintiff's- 
favour  because  the  defendant  admitted 
having  received  the  sum  of  Bs.  400  This 
sum  of  Bs.  400  according  to  the  plaintiff 
was  one  of  the  two  payments  towards 
the  balance  of  prompt  dower,  the  other 
payment  being  of  a  sum  of  BJ.  100. 

As  pointed  out  by  the  learned  Addi- 
tional District  Judge  there  is  not  a  tittle 
of  evidence  to  prove  that  the  jewelleries 
mentioned  in  the  marriage  agreement 
were  lost.  From  this  it  necessarily  fol- 
lows that  the  payment  of  Bs.  400  could 
not  have  boon  for  lost  jewelleries,  but 
must  have  been  for  the  balance  of  prompt 
dower  as  alleged  by  the  plaintiff.  The 
learned  counsel  for  the  appellant  conten- 
ded that  issue  G,  implied  an  admis- 
sion, on  the  part  of  the  plaintiff  that  he 
had  not  paid  the  balance  of  dower.  It 
is  true  that  the  wording  of  the  issue  is 
unsatisfactory,  but  I  can  find  nothing  on 
the  record  by  which  the  plaintiff  could 
be  said  to  have  admitted  the  alleged 
default.  Because  of  the  unsatisfactory 
nature  of  the  issue,  the  leained  counsel- 
urged  that  the  suit  be  remanded  for  trial 
on  the  issue  as  to  whether  the  balance 
had  been  paid  or  not.  He  contends  that 
the  authorities  relied  on  by  the  lower 
appellate  Court  to  the  effect  that  under 
the  Mahomedan  law  the  suit  for  restitu- 
tion of  conjugal  rights  brought  by  the 
husband  cannot  be  dismissed  on  the  mere 
plea  of  non-payment  of  prompt  dowry 
are  not  sound.  They  are  the  cases  ol 
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Abdul  Kadir  v.  Salima  (l),  Hamidun- 
•nessa  Bibi  v.  Zehiruddin  Sheik  (2), 
•Runhi  v.  Moidin  (3),  Bai  Hania  v 
Abdulla  Mustafa  (4).  4&<fwZ  XarftVs 
ca.se  was  a  decision  by  a  Full  Benoh  of 
the  Allahabad  High  Cjurt  and  the  other 
later  ^ases  followed  it.  The  authority  of 
Abdul  Kadir' s  case  is  challenged  on 
various  grounds,  one  of  them  being  the 
reference  by  Mahmood,  J  to  Abu  Hanifa 
and  his  two  disciples  as  the  three  masters, 
and  his  statement  that  in  the  case  of 
difference  of  opinion  among  the  three, 
majority  should  prevail.  Abu  Hanifa's 
two  disciples  were  Mahomed  and  Abu 
JQsuf.  In  my  opinion  after  consulting 
the  various  works  of  the  learned  com- 
Imentatora  on  the  subject  the  general 
principle  appears  to  be  that  if  Abdul 
Hanifa  did  not  agree  with  Mahomed,  the 
opinion  supported  by  Abu  Usuf  should 
'prevail.  Therefore  it  seems  to  me  no 
substantial  difference  between  the  general 
statement  made  by  Mahmood,  J  and  the 
real  basis  upon  which  difference  of  opin- 
ion between  two  of  the  three  should  be 
settled.  If  the  rulings  in  the  cases  relied 
!on  by  the  learned  Additional  District 
|  Judge  be  correct,  there  could  be  no  doubt 
that  the  defendant  had  no  defenc3,  and 
[I  see  no  sufficient  ground  for  not  adopting 
'the  rulings  quoted  above  In  my  opinion 
the  appeal  fails,  and  it  is  dismissed  with 
costs. 

P.N./R.K,  Appeal  dismissed. 

"(1)  [188GJ  8  All.  149=(188S)  A,  W.  N.  53. 

(3)  [1890J  17  Gal.670. 

(3)  [1888J  11  Mad.  327. 

<4)  [1906]  30  Bom,  123=7  Boa.  L.  B.  G31. 
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HKALD  AND  MAUNG  BA,  JJ. 

Madan  Mohan  and  another—  Appli- 
cants. 

v. 

Secretary  of  State  and  another — Res- 
pondents. 

Civil  Revn.  No.  157  of  1928,  Decided 
on  6th  May  1929,  against  decree  of  Se- 
cond Judge  of  Small  Causes,  Rangoon. 

(a)  Rangoon      Small      Cauie      Courts     Act 
(1920),  S.  35—  Applicability. 

Section  35  does  not  apply  where  bhc  charge 
levelled  against  the  bailiff  is  that  he  caused 
losa  by  neglecting  to  satisfy  himself  regarding 
the  sufficiency  of  the  security  offered. 

[P  191  C  1] 

(b)  Rangoon     Small     Came    Courts    Act, 
-  S.  14  (c)— So   long  ai   act   done  by  bailiff  if 


done  under  or  by  virtue  of  order  of  Court  it 
it  done  in  punuance  thereof  though  it  is  not 
in  strict  conformity  of  auch  order. 

Where  the  Court  intending  to  take  a  bond 
for  restoration  of  certain  amount  sought  to  be 
withdrawn  by  one  person  ordered  the  bailiff 
to  report  as  to  the  sufficiency  of  bhe  security 
offered  and  where  bhe  bailiff  took  a  wrong 
bond  for  appearance  of  bhe  person,  a  suit 
brought;  against  the  bailiff  and  the  Sacrebfiry 
of  State  for  loss  caused  owing  to  neglect  of 
bailiff  to  satisfy  himsilf  as  to  the  sufficiency 
of  ttn  security  falli  under  S.  14  (c)  for  though 
the  act  of  the  bailiff  is  nob  in  striot  compli- 
ance with  the  order  of  the  Court,  it  is  not  an 
independent  act  of  tho  bailiff  but  done  in  his 
capacity  as  bailiff  and  under  or  by  virtue  of 
tho  order  of  the  Court.  [P  191  C  2] 

S   M-  Bose~tor  Applicants 

Gaunt — for  Respondents. 

Judgment. —  This  is  an  application 
to  revise  the  decree  of  the  Second  Judge 
of  the  Court  of  Small  Causes,  Rangoon, 
dismissing  applicant's  suit  against  tho 
Secretary  of  State  for  India  in  Council 
and  the  bailiff  of  that  Court.  Applicants 
sued  one  Gouri  Sanker  Tewari  oa  a  pro- 
missory note  in  tha  Small  Cause  Court 
and  attached  before  judgment  a  sum  of 
461/4/-  which  was  lying  in  deposit  to 
Tewari's  credit  in  Civil  Regular  Suit 
No.  8775  of  1924.  Tewari  then  applied  to 
the  Court  to  allow  him  to  withdraw  the 
amount  on  furnishing  security.  He 
offered  ono  Misser  as  security.  On  that 
application  the  Court  wrote  this  order  . 
"Bailiff  for  report  as  to  the  sufficiency 
of  security  "  The  bailiff  then  wrote  his 
report  on  the  same  application.  The 
report  reads  "Security  furnished.  Bond 
accepted.  Paper  with  bond  are  herewith 
returned  "  The  Court  then  passed  this 
order  "Granted".  The  bond  was  taken 
for  appearance  and  not  for  satisfaction 
of  the  decree,  nor  for  restitution  of  the 
amount  withdrawn.  About  four  months 
later  applicants  obtained  a  decree,  but 
both  Tewari  and  his  security  absconded 
Several  attempts  were  made  to  recover 
the  decretal  amount  by  execution  but 
without  success.  Consequently  appli- 
cants sued  the  Secretary  of  State  and  tho 

bailiff  for  456-6-3  alleging 

"that  the  bailiff  knowing  that  the  defen- 
dant and  hia  surety  had  no  property  in  Ran- 
goon, accepted  thoir  security  and  allowed  the 
amount  to  be  withdrawn." 

The  learned  Judge  of  the  Small  Cause 
Court  was  of  opinion  that  S.  35  of  the 
Rangoon  Small  Cause  Court,  1920  pro- 
vides a  special  remedy  and  bars  such 
suit.  That  view  is  incorrect.  That  Sec- 
tion reads  : 
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summary,  to  try  suits  involving  oompli* 
catei  questions  of  law,  and  so  it  has  ex- 
cluded many  suits  involving  such  ques- 
tions from  the  jurisdiction  of  Small  Oaus9 
Cjurts  The  present  question  involves 
complicated  questions  of  law  e.  g.,  (1) 
Whether  the  bailiff  could  claim  protec- 
tion under  the  Indian  Officers  Protection 
Act  (18  of  1850)  and  (2)  Whether  the 
Secretary  of  State  can  be  held  liable  for 
the  neglect  of  the  bailiff'  We  have  no 
doubt  that  the  present  suit  falls  under 
01.  (o),  S.  14,  Rangoon  Small  Cause  Courts 
Act  and  that  it  has  been  decided  without 
jurisdiction  We  confirm  the  dismissal 
of  the  suit  but  on  different  grounds  and 
dismiss  the  present  application  for  revi- 
sion, with  costs. 

P  N  /a  K-  Revision  dismissed. 


"If  any  bftilltf,  olerk  or  ofchar  inferior  minis- 
terial officer  of  tii a  Court  who  ii  employed  ai 
^uoh  in  tha  execution  of  any  order  or  warrant 
loses,  by  neglect,  connivanca  or  om  la  a  ion,  an 
'Opportunity  of  executing  auch  order  or  war 
rant,  ha  shall  be  liable,  by  order  of  fchj  Chief 
Judge  to  pay  to  the  parson  injured  by  such 
neglect,  connivance  or  omission,  such  sum 
Dot  exceeding  In  any  case  tha  sum  for  which 
the  said  order  or  warrant;  was  issued,  as,  in 
the  opinion  of  the  Chief  Judge,  appsars  rea- 
sonable." 

That  section  would  apply  only  where 
the  bafihf'f  or  other  inferior  ministerial 
officer  of  the  Court,  who  is  employed  as 
such  in  tho  execution  of  any  order  or 
warrant  loses,  by  neglect,  connivance,  or 
omission  an  opportunity  of  executing  an 
order  or  warrant.  Hare  the  charge  lev- 
elled against  the  bailiff  was  that  he  had 
caused  loss  by  neglecting  to  satisfy  him- 
self regarding  the  sufficiency  of  the  secu- 
rity offered  The  leirnel  Judge  has  fails! 
Lo  notice  that  the  suit  is  one  exceptei 
from  the  oognizince  of  the  S-mll  diuae 
Court  under  01.  (c),  S  14,  Ringoon  San.ll 
Cause  Courts  Act.  That  clause  relates  to 
"Suita  coacarniug  any  act  ordarad  or  dom 
by  any  Judge  or  Judicial  O.fioar  in  tha  execu- 
tion of  his  oflica  or  by  any  psraon  in  pursu- 
ance of  any  judgment  or  order  of  any  Court 
or  any  such  Judga  or  Judicial  OJ&aar." 

The  appellants'  aivocite  CDnteiis  that 
the  Court  intended  to  tike  a  boni  for 
restoration  of  the  amount  which  Tewari 
wanted  to  withdraw  but  that  the  bill  iff 
took  a  wrong  bond  for  appearance  of 
Tewari  anl  that  consequently  the  act  of 
the  bailiff  in  paying  out  the  amount  to 
Pewari  on  a  wrong  bonl  could  not  ba 
treated  as  an  act  done  in  pursuance  of 
the  order  of  the  Court  In  his  opinion 
unless  an  act  is  done  in  strict  compliance 
with  an  order  the  act  cannot  be  consi- 
dered to  be  one  done  in  pursuance  thereof. 
We  are  unable  to  accept  this  argument. 
So  long  as  the  act  is  done  "under  or  by 
virtue  of"  the  order  it  is  done  in  pursu- 
|inoe  thereof.  These  words  "under  or  by 
virtue  of"  are  used  ejuadeun  generis  with 
the  words  "in  pursuance  ot"  in  Stroud's 
Judicial  Dictionary  as  well  as  in  Max- 
well's Interpretation  of  Statutes  In  the 
New  Oxford  Dictionary  the  chief  current 
sense  of  "pursuance"  is  given  as  "pro- 
secution, following  out,  carrying  out." 
The  act  cDmplained  of  in  the  present  case 
was  not  an  independent  act  of  the  Biiliff. 
It  was  done  in  his  capacity  as  Bailiff,  and 
under  or  by  virtue  of  the  order  of  the 
Court.  The  legislature  does  not  inteni 
Small  Cause  Courts,  where  procedure  is 
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BROWN,  J. 

U  Shwe  Yone—  Applicant, 
v. 

Ma  Yhal  Ma  and  another  —  .Respon- 
dents. 

Civil  Bevn.  No.  64  of  1929,  Decided 
on  27th  May  1929,  against  the  ]udgment 
of  Dist.  Juige,  Thaton,  in  Civil  Appeal 
No.  82  of  1928. 

Civil  P.  C.,  O.  20,  R.  11  (2)-Ordcr  under 
R.  11  (2)  ii  appealable  being  one  under 
Civil  P.  C.  S.  47. 

Order  phased  by  tha  Court,  on  application 
made  under  the  provisions  of  0.  20,  R.  11  (21 
directing  that  the  decretal  amount  should  ba 
paid  by  instalments,  is  appealable  being  one 
undac  3.  47.  A.I.R.  1926  R.  192,  Rd.  [P  192  C  1] 

Kin  U — for  Applicant. 

S.  G.  Chowdhury~foi  Respondents 

Judgment. — The  respondents  obtain- 
ed a  decree  against  the  petitioner  and 
applied  for  execution  of  that  decree. 
The  petitioner  applied  to  the  trial  Court 
for  an  order  directing  that  the  decree 
should  be  payable  by  instalments,  under 
the  provisions  of  0.  20,  R.  11  (2)  The 
trial  Judgo  passed  order  directing  that 
the  decretal  amount  should  be  paid  by 
instalment  of  R*.  60  a  month.  The  res- 
pondents appealed  to  the  District  Court, 
and  that  Court  set  aside  the  trial  Court's 
order.  The  petitioner  has  now  come  fco 
this  Court  on  the  ground  that  the 
District  Court  had  no  power  to  pass 
the  order  it  did,  as  no  appeal  lay 
from  the  orders  of  the  trial  Court.  It 
is  pointed  out  that  an  order  under  R  11 
is  not  appealable  either  under  S.  104, 
Civil  P.  G.  or  under  the  provisions  of 
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0.  43  of  the  Code.     That  is  no  doubt  the 

uase,  but  the  question   remains   whether 

the    order  comes  under  the  provision* 

of  S.  47  of   the  Code,   and    is   therefore 

appealable,  as  a  decree.     It  was  decided 

definitely  in  the  oa.se   of    Bay  a  Hattie  v. 

LVa  Hwa  Sa  (L)  that  such    an   order  was 

appealable,    and    I   see    no    reason    for 

^doubting  the  correctness  of  that  decision. 

That  being  so,  the  appeal  to  the  District 

Court  lay,  and  this  application  must  fail. 

I  dismiss  the  application  with  costs, 

P.N./R.K.  Revision  dismissed. 


(\)  A.  1,  K.  1926  Bang.  192=4  Rang.  247. 
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MAUNG  BA,  J. 

17  Tha  Me  and  oilers— Appellants, 
v. 

Paungde  Co-operative  Town  Bank — 
Respondent. 

Second  Appeals  Nos  650  to  652  of  1923, 
Decided  on  29th  April  1929. 

Burma  Co-operative  Societies  Act  (6  of 
1927),  Si.  47  (4)  and  49— Orderi  of  Liquida- 
tor under  S.  49  are  final  in  absence  of  rules 
made  under  S.  50  (2)  (•)  —  Liquidator  pur- 
porting to  act  under  S.  47  and  issuing  order 
to  pay  certain  sums — It  being  alleged  in  some 
cases  that  debts  were  time  barred  and  in  one 
much  less  sum  was  due — Civil  Court  has  no 
jurisdiction. 

In  the  absence  of  rules  made  under 
S.  50  (2)  (s),  orders  of  a  Liquidator  under  S.  49 
are  final  and  no  appeal  lias  to  the  District 
Judge.  [P  192  C  2J 

Where  a  certain  Go-operative  Society  had 
baen  ordered  to  bo  wound  up  and  a  Liquidator 
appointed,  purporting  to  act  under  S.  47, 
issued  orders  to  pay  certain  suras,  and  it  waa 
alleged  in  aomo  casos  that  the  debts  wore 
time  barred  and  in  one  that  much  lesn  sum 
was  due,  civil  Court  has  no  jurisdiction, 
orders  of  the  Liquidator  being  within  the 
powers  conferred  upon  him  by  the  Act  :  44 
Bom.  582,  40  All.  8'J,  Rel.  on.  [P  192  C  2] 

Them  Maung— for  Appellants. 

Leach — for  Respondent. 

Judgment. — All  three  appeals  arise 
out  of  suits  for  a  declaration  that  the 
orders  of  Liquidator  appointed  under  the 
Burma  Co-operative  Societies  Act  are 
ultra  vires  Even  at  the  outset  it  may 
be  stated  that  no  appeal  lay  either  to 
the  District  Court  nor  a  second  appeal 
to  this  Court.  Sub-S.  4  of  S.  47  of  the 
Act  6  of  1927,  lays  down  that  where  an 
appeal  from  any  of  the  orders  made  by 
a  Liquidator  under  this  section  is  pro- 
vided by  the  rules,  it  shall  lie  to  the 
Court  of  District  Judge.  S  50  (2)  (s) 
empowers  the  Local  Government  to  make 
rules  prescribing  the  cases  in  which  an 


appeal  shall  lie  from  the  orders  of  the 
Liquidator.  Such  rules  have  not  been 
framed  yet,  and  the  absence  of  such  rules 
means  that  no  appeal  lay,  and  under 
S.  49  orders  of  a  Liquidator  are  final  and 
no  civil  Court  has  jurisdiction  so  long  as 
the  orders  arise  out  of  matters  connected 
with  the  dissolution  or  winding  up  of  a 
Co-operative  Society. 

The  facts  are  that  the  Paungde  Co- 
operative Society  has  been  ordered  to  be 
wound  up.  The  Liquidator  appointed, 
purporting  to  act  under  S.  47,  issued 
orders  to  appellants  to  pay  up  certain 
amounts.  In  three  cases  it  was  alleged 
that  the  debts  had  become  time  barred,! 
and  in  the  fourth  case  it  was  alleged! 
that  much  less  sum  was  due  Mr.  Them 
Maung  for  the  appellants  has  urged  that 
in  the  first  place  those  appeals  depend 
upon  a  correct  interpretation  of  S.  49. 
It  reads  : 

"Save  in  BO  far  as  is  here-in-before  expressly 
provided  no  civil  Court  shall  have  any  juris- 
diction in  respect  of  any  matter  connected 
•with  the  dissolution  or  winding  up  of  a  co- 
operative society  under  this  Act." 

In  my  humble  opinion  there  is  no 
difficulty  in  interpreting  this  section 
The  legislature  could  hardly  have  ex- 
pressed themselves  with  greater  clear- 
ness It  is  only  necessary  to  see  whe- 
ther the  orders  in  question  were  outside 
the  powers  conferred  by  the  Act  upon  the 
Liquidator.  If  they  were  within  such 
powers,  the  civil  Court  would  have  no 
jurisdiction.  In  this  view  I  have  the 
support  of  the  Bench  of  the  Bombay 
High  Court  in  Ganpat  Ramrao  v 
Krishnadas  Padmanabh  (i)  and  that  ofi 
the  Allahabad  High  Court  in  Mathura 
Persad  v.  Shiobalak  Bam  (2)  The 
orders  in  question  were  made  by  the 
Liquidator  within  the  powers  conferred 
upon  him  by  the  Act.  It  follows  that 
the  civil  Courts  have  no  jurisdiction 
As  the  law  now  stands  there  appears  to 
be  no  remedy  and  that  the  liquidator  is 
a  law  to  himself  until  such  time  as  the 
Local  Government  may  make  rules  under 
S.  50  (2)  (s)  This  being  my  view  of  the 
law,  it" is  needless  to  consider  the  grounds 
of  appeal  in  detail.  The  appeals  fail 
and  are  accordingly  dismissed  with  costs. 

P.N/R.K.  Appeal  dismissed 


(1)  [1920]    44    Bom.    582=57    I.  0.    423=22 
Bom.  L   R.  732. 

(2)  [1918]    40     All.      B9=-12     I.  G.     9GS=.15 
A.  L.  J,  863, 
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Special  Bench 

BUTLEDGB  C.  J.  AND  BROWN  AND 

CHART,  JJ. 

Commissioner  of  Income-tax — Appli- 
cant. 

v. 

Burma  Corporation  Ltd.  —  Respon- 
dent. 

Cifril  Ref.  No.  5  of  1929,  Decided  on 
13th  Jane  1929. 

*  Income-tax  Act  (1922),  S.  10  (2)  (ix)— 
Provident  Fund  started  by  company— Part 
contributed  by  deduction!  of  employee1! 
•alary — Part  contributed  by  company — Pro- 
vident Fund  subsequently  traniferred  to 
truiteei— There  wai  no  obligation  on  the 
company  to  make  periodical  payment!  to  the 
trustees — Deduction!  from  salaries  or  contri- 
bution! by  company  not  actually  paid  to 
trustees  —  Trustees  having  power  to  call 
on  the  company  to  make  up  shortage  of  iti 
liabilities — Company  held  not  entitled  to 
deduct  from  their  income  iumi  merely  car- 
ried forward  as  a  book  liability  in  favour  of 
employees  or  trustees — Cash  payment!  how- 
ever could  be  deducted — Actual  payment  to 
employee  wai  not  necessary — Actual  pay- 
ment to  truiteei  so  as  to  lose  proprietary 
right  of  control  wai  sufficient. 

A  company  atarbed  a  Provident  Fund  for 
then  employees.  According  t;o  the  rules  of 
the  Fund  certain  percentage  from  the  monthly 
salaries  was  to  be  deducted  and  credited  to 
the  account  of  the  Fund.  The  corporation 
also  agreed  to  contribute  a  bonua  equal  to  the 
amount  deducted  from  the  salary  and  sums 
were  credited  to  a  separate  account.  The 
company  subsequently  started  in  respect  of 
the  provident  Fund.  Three  persona  were  made 
trustees  and  Government  Securities  equal  to 
the  amounts  payable  to  the  members  wore 
made  over  to  them.  There  was  no  obligation 
on  tin  company  \o  make  periodical  payment 
of  any  sum  whatever  to  the  trustees.  The 
deductions  out  of  the  salaries  wore  not  paid 
to  them  nor  wore  the  contributions  oE  the 
company,  The  trustees  however  had  power  to 
call  on  the  company  whenever  any  security 
in  the  hands  of  the  trustees  was  short  of  the 
liability  of  the  company  to  supply  that  defi- 
ciency either  by  cash  payment  or  by  furnish- 
ing further  security.  It  was  contended  on 
behalf  of  the  company  that  the  contributions 
of  the  company  to  the  Provident  Fund  for 
a  particular  year  were  not  assessable  to 
Income-tax. 

Held  .  that  the  object  of  the  trust  was  no!: 
to  create  a  fund  in  cash  vested  in  trustees, 
over  which  the  company  had  lost  all  control 
and  proprietary  rights  but  to  create  a  body 
which  would  be  able  to  secure  for  the  members, 
satiafaction  of  the  liability  of  the  company. 

Held  further  .  that  the  company  was  entit- 
led to  deduct  from  the  amount  assessable  to 
income-tax  the  actual  cash  payments  made  to 
the  trustees.  The  company  was  not  however 
entitled  to  any  deductions  In  respect  of  the 

1QOQ    -D/QK   jb  OR 


sums  merely  carried  forward  in  the  account  as 
the  mere  creation  of  a  book  liability  whether 
in  favour  of  employees  or  trustees.  It  was 
not  necessary  that  the  amount  payable  to  tbe 
employees  hid  been  paid  to  them.  The  com- 
pany was  entitled  to  deduct,  if  it  had  actually 
paid  the  amount  or  its  yearly  contribution  to 
the  trustees  in  such  a  way  aa  to  lose  the  pro- 
prietary right  in  and  control  over  them. 

[P  195  C  2  ;  P  196  C  1] 

Government  Advocate — for  Applicant. 
Clifton — for  Respondent. 

Judgment— This  is  a.  reference  by 
the  Commissioner  of  Income-tax  under 
S.  66  (2),  Income-tax  Act.  The  circum- 
stances under  which  the  reference  is 
made  are  that  the  Burma  Corporation 
Ltd.,  had  started  a  Provident  Fund  for 
their  employees.  By  the  term  of  the 
rules  of  the  Provident  Fund  which  is 
controlled  by  the  Directors  of  fche  Cor- 
poration it  is  provided  that,  in  respect  of 
the  employees,  who  are  divided  into  two 
classes,  an  amount  equal  to  eight  one- 
third  per  cent  of  the  salary  in  the  case 
of  Class  1,  and  five  per  cant  in  the  case  o  i 
Class  2  should  be  debited  monthly  from 
the  salary  of  the  employees  This  amount 
was  credited  to  an  account  which  is 
called  the  "  A  "  account,  and  the  Cor- 
poration agreed  to  pay  interest  at  fcho 
rate  of  five  per  cent  per  annum  on  the 
amouut  so  credited,  which  was  added  to 
the  principal  once  every  six  months. 
The  Corporation  contributed  a  bonus 
equal  to  the  amount  deducted  from  his 
salary  and  this  amount  is  credited  in  a 
separate  account,  called  the  "  B  "  account, 
and  interest  was  added  to  this  sum  in 
the  same  manner  as  in  respect  of  the  sums 
under  ((the  "  A  "  account.  There  was 
also  a  "  C  "  account  which  was  another 
bonus  credited  to  the  employee  propor- 
tioned on  the  dividend  paid  by  the  Cor- 
poration, and  the  amount  of  the  salary 
of  the  employee. 

It  will  thus  be  seen  that  while  the 
money  in  "  A "  account  was  the  em- 
ployee's own  money,  the  moneys  in  "  B  " 
and  "  C  "  accounts  were  the  contribu- 
tions made  by  the  Corporation.  Rule  13, 
Provident  Fund  Rules,  provided  that  if 
any  member  was  dismissed,  he  was  en- 
titled only  to  the  amount  standing  to  his 
credit  in  "  A  "  account,  and  the  interest 
which  had  accrued  thereon,  and  that  all 
the  money  credited  to  his  "  B  "  and 
11  C "  accounts  should  remain  the  pro- 
perty of  the  Corporation  and  R.  14 
specifically  provided  that  no  member 
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acquired  any  right  in  or  to  the  money 
standing  bo  his  oredit  in  "  B  "  and  "  0  " 
accounts. 

In  November  1925  the  Corporation 
started  a  trust  in  respect  of  the  Provi- 
dent Fund  to  the  terms  oE  which  we  shall 
refer  more  in  detail  later.  On  31st 
December  1925  the  liability  of  the  Cor- 
poration in  respect  of  the  Provident  Fund 
amounts  to  accounts  payable  to  the  mem- 
bers amounted  to  Bs.  12,58,782-4-11  By 
the  Trust  deed  three  persons  mentioned 
therein  were  made  Trustees  and  Govern- 
ment Securities  of  the  nominal  value  of 
Ra.  14,25,000  and  the  actual  value  at 
market  rate  of  Ks.  12,61,125  were  made 
over  to  them.  It  will  be  seen  that  no 
money  was  entrusted  to  the  trustees, 
but  the  transfer  of  the  Securities  to  the 
trustees  may  be  considered  as  a  payment 
of  the  equivalent  of  the  money  to  them 
in  cash,  and  taken  back  by  the  Corpo- 
ration as  a  loan  on  the  Security  of  the 
Government  Promissory  notes. 

The  point  for  consideration  on  this 
reference  is  whether  the  contributions  of 
the  Burma  Corporation  to  the  Provident 
Fund  for  the  year  ending  with  June  1927 
are  assessable  to  income-tax  and  super- 
tax. The  learned  Commissioner  in  his 
reference,  makes  a  statement  with  which 
we  are  in  entire  agreement  that  it  is  not 
clear  whether  the  contributions  for  the 
year  in  question  were  actually  paid  to 
the  trustees,  but  in  order  not  to  compli- 
cate matters,  he  is  willing  to  assume 
that  the  sum  representing  the  contribu- 
tion of  the  Corporation  was  actually  paid 
over  to  the  Trustees.  In  making  this 
concession,  the  Commissioner  practically 
concedes  the  whole  case,  because  in  our 
opinion,  the  non-liability  of  the  Corpora- 
tion to  assessment  or  otherwise  depends 
entirely  on  whether  the  Corporation  has 
or  has  not  parted  with  the  money.  For- 
tunately the  form  of  the  question  enables 
us  to  answer  it,  in  such  a  way  as  to 
enable  the  Commissioner  to  make  en- 
quiries on  this  point,  and  adopt  the 
oourse  consonant  with  the  result  of  his 
enquiries. 

The  contention  of  the  Corporation 
seems  to  be  that  when  the  amounts  are 
credited  to  the  Trustees  it  is  entitled  to 
a  deduction  of  this  amount  from  the 
amount  for  which  it  is  assessable  to  in- 
come-tax and  super-tax.  The  Commis- 
sioner admits  that  the  contributions  to 
the  Provident  Fund  under  an  irrevocable 


trust  are  not  allowable  except  under 
S.  10  (2)  (ix),  Income-tax  Act,  and  ha 
contends  that  this  section  would  apply 
only  when  there  is  an  irrevocable  trust 
and  when  the  employer  has  finally  parted 
with  his  contributions.  He  is  of  opinion 
on  a  construction  of  the  trust  deed  that 
there  is  no  question  of  any  irrevocable 
trust,  since  there  are  many  contingencies 
dependent  on  the  will  of  the  Corporation 
on  the  happening  of  any  of  which  the 
Corporation  can  reduce  their  liability 
and  recover  their  contribution.  The 
Corporation,  on  the  other  hand,  contends 
that  the  trust  is  none-tha-less  an  irre- 
vocable trust,  simply  because  in  certain 
contingencies  the  Corporation  will  be 
able  to  get  back  its  contributions. 
In  this  contention,  the  learned  advo- 
cate for  the  Corporation  is  in  the 
right.  Even  without  any  express  provi- 
sion in  the  trust  deed  where  the  purposes, 
for  which  the  trust  is  created  have  been 
fulfilled  or  failed  there  will  be  a  result- 
ing trust  in  favour  of  the  author  of  the 
trust  of  any  undisposed  amount  in  the 
hands  of  the  trustees.  This  does  not 
however  dispose  of  the  matter,  because 
the  real  point  is  a  different  one, 

We  shall  now  refer  to  a  case  which 
has  been  cited  before  us.  In  the  British 
Insulated  and  Helsby  Cables  Ltd  v. 
Atherton  (l),  the  facts  were  somewhat 
similar  to  the  facts  of  the  present  case. 
There  a  pension  fund  was  created  and 
was  constituted  by  a  trust  deed.  The 
company  contributed  a  sum  of  £  31,784 
to  form  the  nucleus  of  the  fund  and  to 
provide  for  payment  in  respect  of  the 
past  years  of  service  of  the  employees. 
It  was  practically  admitted  in  that  case 
that  this  money  must  be  deemed  to  have 
been  wholly  and  exclusively  laid  out  for 
the  purpose  of  the  trade  and  therefore 
deductible  under  the  provisions  of  the 
English  Income-tax  Act,  corresponding 
to  those  in  our  own  Act,  but  it  was  con- 
tended that  it  was  in  the  nature  of  a 
capital  expenditure,  and  therefore  the 
Company  was  not  entitled  to  any  deduc- 
tion. The  point  actually  decided  was 
only  in  respect  of  the  sum  of  £  31,784,  it 
being  conceded  that  yearly  payments  by 
the  Company  equivalent  to  the  deductions 
out  of  the  salary  of  the  members  would 
be  entitled  to  be  deducted  from  the  cur- 
rent year's  income.  It  is  not,  for  the 
purposes  of  the  case  before  us,  necessary 

(1)  [1926]  A.  0,  205. 
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to  refer  to  more  in  this  judgment  than  a 
significant  passage  in  the  judgment  oE 
Lord  Atkinson, 

At  p  219  of  the  reporb  he  gives  a  sum- 
mary of  the  terms  of  the  trust  deed  crea- 
ted by  the  British  Insulated  and  Helsby 
Cables.  After  setting  out  the  important 
provisions  of  the  deed  he  concludes  as 
follows  : 

"  Thf  trust:  deed  contains  many  obhar  provi- 
sions supporting  the  conclusion  that  tha  com- 
pany have  once  and  for  all  parted  with  all 
proprietary  rights  in  and  all  powers  over  this 
donation  of  £  31,784.  " 

This  ruling  was  relied  upon  by  the 
learned  advocate  for  the  Corporation,  as 
an  authority  which  shows  that  payment 
to  the  Trustees  of  a  Fund  would  enable  a 
Company  to  claim  deduction  of  the 
amount  so  paid  in  the  same  way  as  a  pay- 
raent  to  the  employee  direct  but  the  con- 
cluding passage  cited  above  clearly  shows 
that  the  real  test  is  whether  the  Corpo- 
ration actually  pays  the  money  to  the 
trustees  anl  loses  all  its  proprietary 
right  in  and  all  powers  over  the 
sum  so  paid.  The  mere  fact  that  in 
some  01393  it  may  be  entitled  to  get 
back  a  portion  of  the  amount  paid  out 
makes  no  difference  in  the  legal  position, 

Turning  now  to  the  trust  deed  before 
us,  the  powers  of  the  trustees  are  con- 
tained in  Cl.  2  of  the  Trust  deel  They 
are  six  in  number. 

Clause  (a)  makes  it  obligatory  on  the 
trustees  to  realise  any  portion  of  the 
Provident  Fund  represented  by  any  secu- 
rity if  the  Corporation  desire  it  to  be  so 
realised. 

Clause  (b)  makes  it  obligatory  on  the 
trustees  to  re-invest  the  amount  so  rea- 
lised in  such  other  securities  as  the  Cor- 
poration may  direct 

Clause  (c)  provides  that  whatever  sum 
there  may  be  in  the  hands  of  the  trustees 
in  excess  of  the  liability  of  the  corpora- 
tion shall  be  held  by  them  in  trust  for 
the  Corporation,  who  may  from  time  to 
time,  recover  such  excess. 

Clause  (d)  which  is  the  most  impor- 
tant clause,  provides  that  the  trustess 
shall  stand  possessed  of  the  corpus  and 
income  of  the  Provident  Fund  on  trust 
for  the  members  for  the  time  being  of  the 
Provident  Fund  and  upon  a  winding  up 
of  Provident  Fund  or  of  the  undertaking 
of  the  Corporation,  upon  trust  to  apply 
all  monies  in  their  hands  in  satisfaction 
of  the  claim  arising  under  the  rules  and 


secondly  in  payment  of  the  entire  balance 
to  the  Corporation. 

Clause  (e)  provides  that  the  income  of 
the  Provident  Fund  if  any,  is  subject  to 
the  trusts  declared  by  sub-para.  (8)  pay- 
able to  the  Corporation. 

Clause  (f)  provides  that  if  the  trustees 
shall  at  any  time  be  unable  lawfully  to 
apply  the  Provident  Trust  Futid  and  the 
income  thereof  or  any  part  of  such  Fund, 
then  the  trusts  hereby  created  shall  deter- 
mine and  the  Provident  Fund  and  the  in- 
come thereof  shall  forthwith  be  made  over 
to  the  Corporation. 

Paragraph  3  provides  that  whenever  on 
any  of  the  accounting  days  it  shall  be  as- 
certained that  owing  to  market  deprecia- 
tion of  the  securities  the  corpus  of  the 
Provident  Fund  is  less  than  the  amount 
of  the  liability  of  the  Corporation  then 
the  Corporation  will  pay  to  the  Trustees 
a  further  such  sum  as  will  be  necessary 
to  make  good  the  difference  in  cash  or 
some  security  or  securities,  authorised  by 
the  law  of  British  India  for  the  invest- 
ment of  the  trust  funds  or  partly  by  ona 
or  partly  by  the  other. 

The  noticeable  feature  of  this  trust 
deed  is  that  there  is  no  obligation  on  the 
Corporation  to  mike  periodical  payments 
of  any  sum  whatever  to  the  trustees. 
The  deductions  out  of  the  salary  carried 
in  "A"  account  is  not  paid  to  them,  nor 
are  the  contributions  of  the  Corporation 
carried  on  the  "B"  and  "C"  accounts. 

It  is  true  that  the  trustees  have  the 
power  whenever  any  security  they  may 
have  in  their  hands  is  short  of  the  liabi- 
lity of  the  Corporation  to  call  ou  the 
Corporation  to  supply  that  deficiency 
either  by  cash  payment  or  by  furnishing 
further  security,  but  till  the  trustees 
think  fit  to  act  on  this  clause  there  is  no 
obligation  on  the  Corporation  to  make 
any  payment  The  credit  in  the  accounts 
in  favour  of  the  employees  or  the  trustees 
makes  no  difference.  The  object  of  the 
trust,  as  far  as  one  can  see,  is  not  to 
create  a  fund  in  cash  vested  in  the  trus- 
tees, over  which  the  corporation  have  lost 
all  control  and  proprietary  rights,  but  to 
create  a  body  which  would  be  able  to 
secure  for  the  members  satisfaction  of  the 
liability  of  the  Corporation.  As  is  seen 
from  the  remarks  in  Lord  Atkinson's 
judgment,  the  real  ground  on  which  the 
Corporation  can  claim  exemption  from 
payment  of  the  Income-tax  is  that  they 
have  actually  parted  with  the  money. 
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The  transfer  of  a  book  debt,  evaa  assum- 
ing fchafc  as  from  the  date  of  the  trust 
deed,  the  trustees  are  the  persons  credi- 
ted in  the  ''A,"  "B,"  and  "0"  accounts  on 
behalf  of  the  members  does  not  mean  that 
the  Corporation  have  either  parted  with 
the  money  or  lost  control  over  it, 

In  our  opinion,  therefore,  the  Corpora- 
tion will  be  entitled  to  deduct  from  tho 
amount  assessable  to  income-tax  tho 
actual  cash  payments  made  to  the  trus- 
tees, either  for  the  purpose  of  meeting 
liabilities  of  the  retiring  or  deceased 
members  as  they  arise  or  for  the  purpose 
of  supplying  any  deficiency  as  contemp- 
lated by  para.  3  of  the  trust  deed,  They 
are  not  entitled  to  any  deduction  in  res- 
pect of  the  sums  merely  carried  forward 
in  the  account  as  tho  mere  creation  of  a 
book  liability  whether  in  favour  of  the 
employees  or  trustees  as  it  is  not  equiva- 
lent to  a  payment. 

The  difference    between    the   Corpora- 
tion and  the   Commissioner   was  merely 
as  to  the  point   of   time  when   the   Cor. 
poration  becomes    entitled  to  a  deduction 
for  these   amounts.     The   Commissioner 
in  view  of    the    provisions   of   the   trust 
deed   was  of  opinion  that  the  Corporation 
is  entitled  to  a  deduction  only  when  the 
amount 'payable  to  the  employee  has  been 
paid  to  him.     In   this,  he  is   wrong,   be- 
cause the  Corporation   notwithstanding 
the  provisions  of    the  deed,  would   be  en- 
titled to  deduoation  if  it  has  actually  paid 
the  amount  of  its  yearly  contributions  to 
the  trustees  in  such  a  way  as  to  have  lost 
the  proprietary  right  in  and  control  ov^r 
them.     The  trustees  will  hold  the  money 
primarily  as    trustees  for  the  employees 
though  in  certain    cases,  a  portion  of  the 
money  may  become  repayable  to  the  Cor- 
poration.     When     the    moneys    aro    so 
repaid  they  will    be  an  additional  income 
of  that  year  and  as  such  assessable,    The 
contention  of  the  Corporation  is  not  quite 
clear.     If  the  position   of  the  learned  ad- 
vocate of  the    Corporation  is    that    by    a 
mere  credit   in   favour   of   the   trustees, 
instead  of  tho  employees  and    a   creation 
of  a  liability    to    the    trustees    for   the 
payment  of  these  contributions,  the  Cor- 
poration can  deduct  the  amounts  so  credi- 
ted from    the   assessable  sum,   notwith- 
standing they  have    full  control  over  and 
unlimited  use  of  the    money  represented 
by  the  credit,  we    cannot  accept  his  con- 
tention. 

Our  answer  to  the  reference  therefore  is 


thai  the  contributions  of  the  Burma  Cor- 
poration Ltd.  to. its  staff  Provident  Fund 
are  not  assessable  to  income-tax,  if  the 
money  had  actually  been  paid  to  the  true 
toes  and  the  Corporation  has  lost  the 
control  over  and  the  use  of  the  money. 

In  the  circumstances  we  make  no  order 
as  to  costs 

R.K.  Reference  answered. 
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HKALD,  J. 

Ma  Me  Hla— Appellant, 
v. 

Maung  Po  Than — Respondent. 

Special  Second  Appeal  No.  402  of  1923 
Decided  on  3rd  January  1929,  against 
the  Judgment  of  Dist.  Court,  Thar- 
rawaddy,  in  Civil  Appeal  No.  51  of  1928. 

Buddhist  Law  (Burmese) — Divorce — Mar- 
riage subsist!  unless  dissolved  by  Court  or 
by  mutual  consent  in  presence  of  elders  or 
by  desertion  for  certain  period— Dismissal  of 
wife  for  adultery  cannot  constitute  divorce 
— Partition  following  upon  divorce  by 
mutual  consent  cannot  be  objected  to  on 
ground  of  misconduct. 

Adultery  on  bhe  part  of  the  wife  ipso  facto 
does  nob  pub  an  end  to  the  marriage.  The 
Courts  recognise  the  validity  of  a  divorce  by 
mutual  consent  offaotcJ  in  the  presence  of 
alders,  and  desertion  for  a  certain  period  ipso 
facto  puts  an  end  to  a  marriage  but  the  hus- 
band's more  dismissal  of  the  wife  for  adul- 
tery cannot  constitute  a  valid  divorce.  The 
marriage  aubaidta  until  ib  la  dissolved  by  the 
Court,  except  in  the  above  mentioned  two 
cases  and  if  a  divorca  by  mutual  consent  is 
established  it  is  not  open  to  either  pirby  to* 
object  to  the  partition,  which  such  a  divorce 
involves  on  the  ground  of  misconduct  of  the 
other  party.  [P  197  C  1] 

So  Nyun — for  Appellant. 

S.  C.  Das— for  Respondent. 

Judgment. — Appellant  sued  respon- 
dent for  partition  of  property  on  the 
footing  of  a  divorce  by  mutual  consent 
already  effected  between  them  in  the 
presence  of  elders,  Respondent  denied 
the  alleged  divorce  by  mutual  consent 
and  said  that  he  had  divorced  appellant 
and  was  entitled  to  retain  all  the  pro- 
perty by  reason  of  her  adultery  with  a 
servant  of  theirs,  He  also  dispute!  the 
correctness  of  the  Hats  of  property  in 
respect  of  which  appellant  claimed  par- 
tition, The  trial  Court  found  that  a 
divorce  by  mutual  consent  was  proved 
and  that  the  misconduct  which  respon- 
dent alleged  was  not  proved,  and  aocor- 
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dingly  gave  appellant  a  decree  for  par- 
tition. 

Respondent  appealed  on  the  grounds 
that  the  divorce  by  mutual  consent  was 
not  proved,  that  on  a  divorce  for  mis- 
conduct there  is  no  right  to  partition, 
and  that  the  decision  of  the  trial  Court 
as  to  the  value  of  the  properties  to  be 
divided  was  mistaken.  The  lower  ap- 
pellate Court  found  that  adultery  on  ap- 
pellant's part  was 'proved,  that  there  was 
-a  divorce  for  misconduct  from  the  mo- 
ment  when  respondent  discarded  appel- 
lant for  that  misconduct,  and  that  ap- 
pellant was  not  entitled  to  partition  of 
the  property.  Appellant  comoa  to  this 
Court  in  second  appeal  on  the  ground 
that  adultery  was  not  proved, 

I  may  say  at  once  that  I  know  of  no 
authority  for  the  lower  appellate  Court's 
view  that  adultery  on  the  part  of  the 
wife  ipso  facto  puts  an  end  to  the  mar- 
riage. The  Courts  recognize  the  validity 
of  a  divorce  by  mutual  consent  effected 
m  the  presence  of  elders,  and  this  Court 
has  recently  said  that  desertion  for  a 
certain  period  ipso  facto  puts  an  end 
to  a  marriage,  but  so  far  as  I  know  it 
has  not  yet  been  held  that  the  husband's 
mere  dismissal  of  the  wife  for  adultery 
constitutes  a  valid  divorce.  Adultery 
on  the  part  of  the  wife  is  of  course  a 
ground  for  divorce,  but  I  doubt  whether 
proof  of  such  adultery  sufficient  to  satisfy 
village  elders  entitles  those  elders  to 
effect  divorce  against  the  will  of  the 
wife.  I  think  'that  as  the  law  at 
present  stands  the  marriage  subsists 
until  it  is  dissolved  by  the  Court  except 
in  the  two  cases,  mentioned  above,  in 
which  the  Courts  have  recognised  the 
validity  of  a  divorce  effected  otherwise 
than  by  the  decree  of  a  Court.  I  think 
further  that  if  a  divorce  by  mutual  con- 
sent is  established,  it  is  not  open  to 
either  party  to  object  to  the  partition, 
which  such  a  divorce'  involves  on  the 
ground  of  misconduct  of  the  other  party. 

In  the  present  case  I  am  of  opinion 
that  a  divorce  by  mutual  consent  was 
proved  Respondent's  own  witness  U. 
Pe  Hlaw  said  that  he  attended  before 
the  elder  U  Bin  because  respondent  had 
told  him  that  his  matter  with  appellant 
would  be  settled  and  respondent  himself 
says  that  he  told  the  elders  to  note  that 
he  had  discarded  appellant  for  miscon- 
duct and  that  from  that  day  they  would 
regard  themselves  as. divorced.  If  there 


was  a  divorce  at  all  at  that  time,  it 
must,  in  my  view  of  the  law,  have  been  a 
divorce  by  mutural  consent,  and  such  a 
divorce  involves  an  equal  division  of  pro- 
perty. But  even  if  respondent  can  be  re- 
garded as  having  agreed  tu  a  divorce  at 
that  time* under  the  misapprehension  that 
he  was  still  entitled  to  resist  partition 
on  the  ground  of  his  wife's  misconduct, 
that  is  to  say  if  the  divorce  before  the 
elders  can  be  regarded  as  a  divorce  which 
leaves  open  the  question  whether  it  is  a 
divorce  by  mutual  consent  or  a  divorce 
for  misconduct,  and  therefore  leaves 
open  the  question  of  the  right  to  parti- 
tion as  a  result  of  that  divorce.  I  think 
that  respondent's  defence  would  fail  be- 
cause I  do  not  think  that  the  evidence 
which  he  called  was  sufficient  to  estab- 
lish the  adultery  which  he  alleged.  He 
called  the  man  with  whom  appellant 
was  said  to  have  committed  adultery, 
but  that  man  was  a  relation  of  his  as 
well  as  his  servant  and  it  seems  un- 
likely that  if  he  believed  that  man  had 
seduced  his  wife  he  would  have  kept  him 
as  his  servant,  and  would  have  main- 
tained friendly  relations  with  him  as  he 
admittedly  did. 

The  other  evidence  to  prove  the  alle- 
ged adultery  was  equally  worthless. 
The  adultery  19  said  to  have  taken 
place  during  respondent's  absence  in 
Mandalay  when  repondent's  three  child- 
ren by  an  earlier  wife  as  well  as  a  rela- 
tion of  respondent's  were  sleeping  in 
the  same  hut  with  appellant  and  the 
servant  with  whom  oppollant  is  said  to 
have  committed  adultery.  The  relation 
of  respondent's  a  girl  of  13,  who  had 
been  invited  to  the  house  evidently  to 
"play  propriety  "  during  respondent's 
absence,  swore  that  the  servant  com- 
mitted adultery  with  appellant  while 
appellant  was  sleeping  by  her  side.  This 
story  does  not  sound  probable  on  the  face 
of  it,  and  when  it  is  remembered  that 
the  girl  is  a  relation  of  the  respondent's 
to  whom  respondent  had  offered  presents 
shortly  before  she  gave  evidence  and  that 
she  is  a  daughter  of  another  of  respon- 
dent's witnesses  Fo  Kyaiog,  who  is  a 
man  of  no  substance,  it  is  clear  that  her 
evidence  carries  little  if  any  weight. 
Similar  considerations  affect  the  evidence 
of  Po  Kyaing  who  said  that  he  once  saw 
appellant  and  the  servant  disappear  to- 
gether among  the  growing  paddy,  while 
the  evidence  of  Po  Shin,  who  admits  that 
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until  recently  he  was  an  opium  smoker, 
and  that  he  owns  no  property  of  any 
sort  is  equally  open  to  suspicion. 

I  agree  with  the  Judge  in  the  trial 
Court  that  the  alleged  adultery  was  not 
proved.  I  have  no  doubt  that  respondent 
suspected  appellant  of  adultery,  and  that 
he  was  willing  to  agree  to  a  divorce  for 
that  reason,  but  I  do  not  think  that  he 
has  proved  that  adultery  so  as  to  entitle 
him  to  resist  her  claim  to  partition, 
supposing  that  he  is  entitled  to  resist  it 
on  that  ground. 

I  hold,  therefore,  that  appellant  was 
entitled  to  a  i  share  of  the  property  of 
the  marriage. 

It,  therefore,  thus  becomes  necessary 
to  consider  what  that  property  was 
Appellant  alleged  that  the  kanwin  pro- 
perty consisted  of  2  buffaloes  valued  at 
150,3  pairs  of  gold  bangles  valued  at 
100,  a  set  of  gold  buttons  valued  at 
15,2  boxes  valued  at  20,  crockery  valued 
at  2/2  a  looking  glass  valued  at  5  bedd- 
ing including  a  mosquito  nat,  valued  at 
39  and  clothes  valued  at  23-8.  Res- 
pondent aaid  in  his  written  statement 
that  2  buffaloes  wore  not  kanwin  pro- 
perty! but  in  his  evidence  he  said  that  he 
did  not  know  whether  they  were  or  not, 
and  that  at  the  time  of  the  negotiations 
for  the  marriage  he  agreed  that  they 
might  be  regarded  as  kanwin,  if  the 
elders  thought  that  they  ought  to  be.  I 
think,  therefore,  that  the  judgment  in 
the  trial  Court  was  right  in  regarding 
them  as  kanwin.  Respondent  said  that 
the  gold  bangles  and  the  buttons  had 
been  pledged  with  a  Chettyar  for  a  debt 
for  which  he  and  appellant  would  both 
be  liable  and  he  called  the  Chettyar's 
clerk  to  prove  this.  I  hold,  therefore, 
that  the  gold  bangles  and  buttons  should 
be  disregarded.  As  for  the  rest  of  the 
things,  which  appellant  alleged  to  be 
kanwins  respondent  said  that  they  were 
old  and  wore  over-valued  in  the  plaint 
and  this  is  clearly  probable,  since  it  is 
unlikely  that  a  cane  box  would  be  worth 
10  or  5  cotton  blankets  would  be  worth 
25.  I  think  that  if  the  value  of  these 
articles  be  taken  at  half  the  amount  men- 
tioned in  the  plaint  justice  will  pro- 
bably be  done.  I  hold,  therefore,  that 
BO  far  as  the  kanwin  properties  are  con- 
cerned appellant  is  entitled  to  J  the 
value  of  the  buffaloes,  that  is  to  say 
70  and  $  the  value*  of  the  other  proper- 


ties excluding  the  gold  bangles  and  but- 
tons, that  is  to  say  to  244. 

As  for  the  properties  acquired  during 
the  marriage  I  disregard  the  value  of 
the  paddy,  which  I  am  satisfied  was  paid 
in  satisfaction  of  debts,  and  I  allow  ap- 
pellant only  \  the  value  of  the  150  bas- 
kets, which  respondent  admittedly  re- 
tained. The  value  of  this  paddy  at  the 
rate  claimed  by  appellant  namely  ISO 
per  100  baskets  would  be  270  and  appel- 
lant's share  would  be  135.  As  for  the 
clothing  said  to  have  been  acquired  dur- 
ing the  marriage  I  think  it  fair  to  deal 
with  it  in  the  same  way  as  the  kanwin 
clothing  and  on  this  account  I  hold  that 
appellant  is  entitled  to  132. 

I,  therefore,  set  aside  the  judgments 
and  decrees  of  the  lower  Court  and  give 
judgment  for'appellant  for  247-6  with 
costs  on  that  amount  in  all  Courts  Ap- 
pellant will  pay  the  respondent  the  dif- 
ference between  the  Court-fees  and  advo- 
cate's fees  on  900  and  these  fees  on  247-6 
in  the  lower  appellate  Court. 

M.N  /R.K.  Appeal  allowed. 
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HEALD,  J. 

M.  T.  T.  K.  M.  M.  N.  Chettyar  Firm 
— Appellants. 

v. 

K.  P.  A.N.M.  Firm  and  others— 
Respondents. 

Civil  Revn.  No  39  of  1929,  Decided 
on  23rd  May  1929,  against  judgment  of 
Dist.  Judge,  Tharrawaddy,  in  Civil 
Misc.  Appeal  No.  164  of  1926. 

(a)  Civil  P.  C  ,  S.  73— Scope. 

Where  each  of  the  3  decree  holders  of  the 
same  judgment-debtor  took  out  execution  of 
his  decrees  in  the  execution  cases  of  the  Sub- 
Divisional  Court  and  also  in  execution  cases 
of  the  Township  Court  and  where  one  of  them 
in  execution  case  of  the  Sub-Divisional  Court 
attached  and  brought  to  sale  certain  proper- 
ties belonging  to  the  common  judgment-debtor 
and  where  the  other  decree-holders  claimed: 
rateable  distribution  in  the  Sub-Divisional 
Court  the  decree-holders  are  entitled  to  rate- 
able distribution  in  respect  of  the  decrees  for- 
which  they  had  taken  out  execution  in  the 
Township  Court  as  well  aa  those  for  which 
they  had  taken  out  execution  in  the  Sub-Divi- 
sional Court  :  A.  I.  R.  1928  Rang.  157,  Rel.  on. 

[P  199  G  21 

(b)  Civil  P,  C.,  S,  96— Meaning. 

It  does  not  follow  that  because  an  appeal 
lies  under  the  Letters  Patent  there  is  similar 
appeal  in  the  Code.  The  right  of  appeal  ia 
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E.  R.  S.  y.  Chettyar  (1)  held  that  rate- 
able distribution  could  be  had  only  in 
respect  of  decrees  execution  of  which  had 
been  taken  out  in  the  Sub-Divisional 
Court.  The  learned  Judge's  attention 
was  drawn  to  the  decision  of  a  bench  of 
this  Court  in  the  case  of  Kwai  Tong  Kee 
v.  Lim  Chaung  Ghee  (2)  but  he  said  that 
in  his  opinion  that  decision  neither  over- 
ruled nor  distinguished  the  earlier  case 
and  that  it  related  merely  to  the  pro- 
cedure between  the  High  Court  and  the 
Small  Cause  Court,  Rangoon.  Respon- 
dents appealed  on  the  ground  that  the 
C  R.M  A.  case  (l)  was  overruled  by  the 
decision  in  Kwai  Tong  Kee's  case  (2). 
Applicant  objected  that  no  appeal  lay 
but  the  appellate  Court  overruled  that 
objection  on  the  ground  that  the  decision 
in  Kwai  Tong  Kec's  case  (2)  was  a  judg- 
ment of  this  Court  in  an  appeal.  The 
learned  Judge  following  the  decision  in 
Kwai  Tong  Kee's  case  (2)  held  that  res- 
pondents were  entitled  to  rateable  dis- 
tribution in  respect  of  the  decrees  for 
which  they  had  taken  out  execution  in 
the  Township  Court  as  well  as  those  for 
which  they  had  taken  out  execution  in 
the  Sub-Divisional  Court,  Applicant 
applies  for  revision  of  that  order  on  the 
ground  that  no  appeal  lay  to  the  lower 
appellate  Court,  and  that  the  holders  of 
decrees  which  were  being  executed  in 
Township  Court  were  not  entitled  to 
rateable  distribution. 

As  for  the  latter  of  those  2  grounds 
the  decision  in  Kwai  Tony  Kce's  case  (2) 
is  conclusive,  and  there  is  no  room  for 
doubt  that  the  decision  of  the  appellate 
Court  on  this  point  is  correct, 

On  the  question  whether  or  not  an 
appeal  lay,  the  appellate  Court  over 
looked  the  fact  that  Kwai  Tong  Kee's 
case  (2)  was  an  appeal  under  the  Letters 
Patent  in  which  there  is  no  provision 
for  revision,  and  not  under  the  Code  and 
that  it  does  not  follow  that  because  an 
appeal  lies  under  the  Letters  Patent, 
there  is  similar  appeal  under  the  Code 
The  right  of  appeal  is  a  right  conferred 
only  by  express  provision  of  law,  and 
in  cases  under  the  Code,  unless  the  right 
is  given  by  the  Code,  there  can  be  no 
appeal.  In  the  case  of  Balmer  Lawnes 
&  Co.  v.  Jadunath  (3),  a  bench  of  the 


A  light  conferred  only  by  express  provision 
and  in  cases  under  the  Code,  unless  the  right 
IB  given  by  the  Code,  there  can  be  no  appeal. 

[P  199  C  2] 

*  (c)  Civil  P.  C,,  S.  115— Appellate  Court 
deciding  correctly  but  without  jurisdiction 
— High  Court  will  not  interfere  in  revision. 

Where  the  appellate  Gourb  has  decided  cor- 
rectly but  has  decided  without  jurisdiction 
by  holding  that  appeal  lay  where  appeal  did 
not  lie,  High  Court  will  nob  interfere  in  revi- 
sion. [F  200  Gl] 

(d)  Civil  P.  C.,  S.  73— Order  under  S.  73 
is  order  in  execution  proceedings  but  is  not 
decree  within  meaning  of  S.  47  and  is  not 
appealable, 

An  order  under  S.  73  is  au  order  in  execu- 
tion proceedings  bub  is  not  a  decree  unless  all 
the  conditions  enumerated  in  S,  47  arc  pre- 
sent, and  a  question  arising  between  rival 
decree-holders  which  does  nob  affeob  or  in- 
terest the  judgmant-debbor  is  not  a  quesbion 
which  arises  between  the  parties  bo  the  suit 
in  which  the  decrea  under  execution  was 
passed  and  so  the  decision  of  such  question 
is  not  appealable.  42  Gal.  1,  Rcl.  o;i.[P  200  C  1] 

M.  C,  Naidu — for  Appellants. 

Bhattacharya — for  Respondents. 

Judgment, — All  the  present  parties 
who  are  Chettyar  firms  hold  decrees 
against  one  Tun  Maung,  and  have  taken 
out  execution  of  his  decree  in  Civil  Exe- 
cution 121  of  1928  in  the  Sub-Divisional 
Court,  Tharrawaddy  on  13th  October 
1928.  Respondent  1  took  out  execution 
of  his  decree  in  Execution  cases  87  and 
93  of  1928  of  the  Sub-Divisional  Court 
on  20th  and  25th  July  1928  respectively, 
and  in  execution  case  188/28  of  the 
Township  Court  oa  14th  July  1928. 
Respondent  2  took  out  execution  of  his 
decrees  in  Execution  oases  101  and  111 
of  1928  of  the  Sub-Divisional  Court  of 
llth  August  28  and  llth  September 
1928  respectively  and  in  Execution  case 
27G/28  of  the  Township  Court  on  20th 
September  1928.  Respondent  3  took  out 
execution  oPhis  decrees  in  Execution 
cases  92  and  106  of  1928,  on  25th  July 
28,  and  29th  August  1928  respectively 
and  in  execution  oases  259,  260,  and  261 
of  1928  of  the  Township  Court  on  8th 
September  1926.  ID  execution  case  93 
of  1928  of  the  Sub-Divisional  Court, 
Respondent  1  attached  and  brought  to 
sale  certain  properties  belonging  to  the 
common  judgment-debtor  Tun  Maung, 
the  sale  being  held  on  29th  October  1926. 

The  other  parties  claimed  rateable  dis- 
tribution in  the  Sub-Divisional  Court 
but  the  learned  Judge  following  the 
deoiaion  of  a  single  Judge  of  this  Court 
in  the  case  Chettyar  C.  R.  M.  A.  V. 


(1)  A.  I.  R.  1928  Rang, -96=5  Rang.  757. 

(2)  A.  I.  R.  1928  Rang.  157=3  Rang.  131. 

(3)  [1915]  42    Gal.  1  =  27    I,    C.    G44  =  19 

C.W.N.   1202. 
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Bigh  Court  of  Calcutta  said  that  an  order 
made  under  S.  73  of  the  Code  is  an  order 
in  execution  proceedings  but  is  not  a 
decree  unless  all  the  conditions  enume- 
rated in  S.  17,  are  present,  that  a  ques- 
tion arising  between  rival  decree-holders, 
which  did  not  affect  or  interest  the  judg- 
ment-debtor is  not  a  question  which 
arises  between  the  parties  to  the  suit  in 
which  the  decree  under  execution  was 
passed  and  that,  therefore,  the  decision 
of  such  a  question  is  not  appealable. 
That  decision  was  accepted  by  a  bench 
of  the  High  Court  of  Madras  in  the  case 
of  Venkataperumal  v  Venkata  Beddi  (4) 
and  I  have  no  doubt  that  it  is  good  law. 

The  question  then  arises  whether  in  a 
case  where  the  appellate  Court  has  de- 
cided correctly,  but  has  decided  without 
jurisdiction,  this  Court  ought  to  inter- 
fere in  revision.  Interference  in  revision 
is  always  a  matter  of  discretion,  since 
as  5.  115  of  the  Code  says  that  "the  High 
Court  may  make  such  order  in  the  case  as 
it  thinks  fit."  In  this  case  since  the 
effect  of  the  District  Court's  order  was 
,to  direct  the  doing  of  what  according  to 
law  ought  to  be  done,  I  see  no  reason  to 
interfere  iu  revision  and  I  dismiss  the 
application.  In  the  circumstances  of  fcha- 
case  the  parties  will  bear  their  own  costs 
in  this  Court. 

P.N  /R  K.  Revision  dismissed. 

(4)  [1915]  30  Mad.  570=29  M.  L.  J.  96  =  29 
•I.  C.  231=(1915)  M.  W.  N.  334. 
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HEALD  AND  MAUNG  BA,  JJ. 

Ma  Mon  Tha  and  others — Applicants. 
v 

Ma  San  and  others — Respond  ents. 

Civil  Revn.  No  316  of  1928,  Decided 
on  17th  May  1929,  against  decision  of 
Dist.  Judge,  Myingzan,  in  Civil  Appeal 
No.  39  ctf  1928. 

Provincial  Small  Came  Courts  Act,  Arl.  4 
—  Growing  palm  tree  ii  immovable  pro- 
perty—Burma General  Clauiei  Act. 

Tlio  definition  of  immovable  property  givou 
in  the  Burma  General  Clauses  Act  applies  to 
the  Provincial  Small  Cause  Courts  Act  and 
as  growing  palm  tree  is  immovable  property 
for  the  purposes  of  the  former  Act,  it  is  also 
immovable  property  for  the  purposes  of  the 
latter  Act:  24  Bom.  31;  23  AIL  291;  A.  I.  R. 
1927  Pat.  1;  A.  I.  R.  1928  Pat.  652;  38  Mad. 
883;  A.  I.  R.  1927  Rang.  94;  Co?is.  and 
Dist.  19  Bom.  207;  3  M.  H.  C.  237,  Con. 

[P  203  C  1] 


S.  Ounguli — for. Applicants. 

P.  K.  Basu— for  Respondent  a. 

Heald,  J.— The  parties  to  this  litiga- 
tion are  descendants  of  a  common  ances- 
tor, Shwe  Ban,  applicants  being  the 
widow  and  children  of  Maung  Tuo,  a  son 
of  Shwe  Fan's  son  Tha  Dun  Aung,  while 
respondents  are  Tha  Dung  Aung's  half 
brothers  and  Bisters,  being  children  of 
Shwe  Part  by  a  wife  other  than  Tha  Dun 
Aung's  mother.  They  are  litigating 
about  a  poddy  palm  grove  valued  at 
Bs  300.  Applicants  are  in  possession 
of  the  grove  and  they  allege  that  it  be- 
longed to  Tha  Dun  Aung  who  gave  it  to 
his  son  Maung  Tun  from  whom  they  in- 
herited it.  Respondents  on  the  other 
hand  say  that  they  received  it  as  their 
share  of  the  estate  of  Shwo  Pan,  as  a 
result  of  arbitration  proceedings  between 
them,  and  Tha  Dun  Aung's  widow  Ma 
Pyu,  and  that  applicants  are  merely 
tenants  of  Ma  Pyu.  It  is  to  be  noted 
that  the  litigation  relates  only  to  the 
growing  trees  and  not  to  the  lands  on 
which  they  stand,  the  separate  owner- 
ship of  growing  palm  trees  and  the  land 
on  which  they  stand  being  recognized 
in  this  province  where  such  trees  and 
land  are  separately  assessed  to  revenue. 
The  trial  Court  dismissed  respondent's 
suit,  but  the  District  Court  on  appeal 
gave  them  a  decree  for  possession  of  the 
trees.  Applicants  have  now  filed  an  ap- 
plication in  revision  against  the  decision 
of  the  District  Court,  but  under  S.  115 
of  the  Goie,  no  revision  lies  if  the  decree 
is  appealable.  The  decree  is  appealable 
under  S.  100  of  the  Code  if  the  suit  is 
not  of  the  nature  cognizable  by  Courts 
of  Small  Causes,  and  it  is  appealable 
under  S.  11,  Burma  Courts  Act  if  it  is 
not  a  suit  of  the  nature  cognizable  by  a 
Court  of  Small  Causes,  under  the  Pro- 
vincial Small  Cause  Courts  Act,  but  is  a 
suit  relating  to  immovable  property  or 
to  any  right  or  interest  in  immovable 
property  or  is  a  suit  in  which  it  is 
necessary  to  decide  any  question  relating 
to  succession,  or  inheritance.  So  far  as 
both  the  Code  and  the  Act  are  concerned, 
the  question  whether  the  suit  is  one  of 
the  nature  cognizable  by  Courts  of  the 
Small  Causes  arises,  and  so  far  as  the 
Act  is  concerned  the  further  question 
might  arise  as  to  whether  or  not  it  is 
a  suit  in  which  it  is  necessary  to  decide 
a  question  relating  to  succession  or  in- 
heritance. It  is  not  suggested  that  that 
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-further  question  arises  in  this  uase  but 
it  has  been  •  assumed  that  the  suit  is  one 
of  the  nature  cognizable  by  Courts  of 
'Small  Causes  on  the  ground  that  grow- 
ing palm  trees  are  not  immovable  pro- 
perty and  therefore  a  suit  (or  possession 
of  them  is  not  within  the  purview  of 
Art.  4  of  the  Sch.  2  to  the  Provincial 
Small  Cause  Courts  Act. 

Ir^  Upper  Burma  suits  for  possession 
of  palm  groves  or  growing  palm  trees 
have  for  many  years  been  regarded  as 
suits  for  immovable  property  probably 
on  the  strength  of  the  ruling  in  the  case 
of  Po  Them  v.  Maung  To  (1),  where  it 
was  held  that  growing  palm  trees  are 
not  "  standing  timber "  within  the 
meaning  of  these  words  in  S.  3  of  the 
Upper  Burma  Registration  Regulation 
so  as  to  be  excluded  from  the  definition 
of  immovable  property  for  the  purpose 
of  that  Regulation  But  in  the  case  of 
Maung  Kywe  v.  Maung  Kala  (2)  a  lear- 
ned Judge  of  this  Court,  following  the 
•case  of  Natesa  v  Tengavelu  (3)  held  that 
a  lease  of  growing  palm  trees  was  not  a 
lease  of  immovable  property  within  the 
'meaning  of  definition  of  immovable  pro- 
perty given  in  the  Transfer  of  Property 
Act,  aod  that  the  rent  reserved  by  such 
a  lease  did  not  fall  within  the  definition 
of  rent  given  in  that  Act,  and  that  there- 
'fore  a  suit  for  such  rent  was  not  a  suit 
for  "rent"  within  the  meaning  of 
Art  8,  Sch.  2,  Provincial  Small  Cause 
Courts  Act,  but  was  a  suit  of  the 
nature  cognizable  by  Courts  of  Small 
Causes.  In  support  of  the  view  that 
growing  trees  are  immovable  property 
the  following  cases  have  been  cited 
namely  Eishnarao  v,  Babaji  (4),  Mu- 
hammad Sadiq  v.  Laute  Bam  (5),  Bodha 
Gandheri  v.  Ashleke  Singh  (6)  and  Lalaji 
Singh  v.  Nawab  Chowdhury  (7).  On 
the  other  side  besides  the  Rangoon  case, 
only  the  case  of  Natesa  v.  Tangavelu  (3) 
mentioned  therein  has  been  cited.  The 
decision  in  Kishnarao  v.  Babaji  (4)  re- 
lated to  the  question,  whether  a  grow- 
ing mango  tree  was  immovable  property 
far  the  purpose. of  S.  3,  Registration  Act 

0)  [1902-03]  2  U.  B.  R.  1. 

(2)  A.  I.  R,  1927  Bang,  94=4  Rang,  503. 

(3)  [1914]  38  Mad,  .683=231.   C.  102=(1914) 

M.  W.  N.  327. 

(4)  [1899]  24  Bom,  31=1  Bom,  L.  R,  48D, 

(5)  [190D]    23   All.   291=(1901)    A.  W.  N.   86 

(F.B.). 

(ff)  A.  I.  R.  1927  Put,  1=5  Pat.  765. 
(7)  A.  I.  R.  1928  Pat.  652=7  Pat.  646. 


of  1866,  which  'like  the  present  Regis- 
tration Act  excluded  a  "standing  timber" 
from  the  definition  of  immovable  pro- 
perty and  the  learned  Judges  said  that 
'timber"  meant  properly  such  trees 
only  as  are  fit  to  be  used  on  building 
and  repairing  houses  and  that  a  mango 
tree,  which  is  primarily  a  fruit  tree 
might  not  always  come  within  the  term. 
They  decided,  however,  on  the  strength 
of  the  statement  of  the  Judge  in  the  trial 
Court  that  a  mango  tree  though  a  fruit 
bearing  one,  may  be  classed  as  a  timber 
tree,  especially  in  this  part  of  the  coun- 
try (Ratnagiri)  where  its  wood  is  ofteji 
used  for  building  houses,"  that  the  tree 
in  that  case  should  be  regarded  as  move- 
able  property  for  the  purposes  of  the 
Registration  Act.  The  case  of  Mahomed 
Sidiq  v.  Laute  Bam  (5)  did  not  really 
raise  or  deoido  the  question  whether  or 
not  growing  trees  are  immovable  pro- 
perty. The  question  raised  in  that  case 
was  whether  on  partition  by  a  Revenue 
Court,  which  had  statutory  jurisdiction 
to  partition  "land,"  the  trees  growing 
on  the  land  passed  by  such  partition 
and  it  was  held  that  they  did  pass  as 
being  part  of  the  land. 

The  case  of  Bodhi  Gandheri  v.  Ash' 
leke  Singh  (6)  was  a  suit  for  possession 
of  growing  mango  trees  which  was  alleged 
to  have  been  transferred  by  an  unregis- 
tered deeJ  of  gift.  The  question  was 
raised  whether  growing  mango  trees 
were  "standing  timber"  within  the 
meaning  of  S.  3,  present  Transfer  of  Pro- 
perty Act,  which  like  the  Registration 
Act  excludes  "  standing  timber  "  from 
the  definition  of  immovable  property. 
The  learned  Judges  expressed  an  opinion 
that  in  the  peculiar  circumstances  of 
that  case  and  having  regard  to  the  fact 
that  the  tree  in  suit  was  not  intended 
to  be  used  as  timber  but  was  intended 
and  was  in  fact  used  for  the 'purpose  of 
enjoying  the  fruits  from  it,  the  tree 
must  be  regarded  as  "  immovable  pro- 
perty "  and  not  moveablo  property  for 
the  purpose  of  the  Transfer  of  Property 
Act.  The  case  of  Lalji  Singh  v.  Nawab 
Chowdry  (7)  related  to  the  definition  of 
"  immovable  property  "  in  th'e  Registra- 
tion Act  and  the  following  passage  oc- 
cures  in  the  Judgment 

"  The  question,  therefore,  ia  whether  fruit 
trees  such  as  mango  trees  are  to  'be  regarded 
as  standing  timber  or  not.  In  my  opinion 
they  clearly  are  nob  standing  timbers,  They 
are  not  intandod  for  use  as  timber  at  all,  they 
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are  in  the  ordinary  course  uied  merely  as 
fruit  treei,  that  ia  to  say,  they  are  there  for 
the  purpose  of  yielding  fruit  and  not  for  the 
purpose  of  being  cut  down  in  order  to  be  con- 
verted into  furniture  or  parta  of  houses  or  for 
any  other  purpose  for  which  timber  ia  ordi- 
narily used.  It  may  be  that  occasionally 
mango  wood  is  used  for  the  same  purpose  as 
ordinary  timber,  but  if  so  it  must  be  very  ex- 
ceptional. The  wood  of  the  mango  tree  is  not 
in  my  experience  of  such  a  nature  that  it 
can  be  said  to  be  used  generally  as  timber. 
In  the  result  the  learned  Judges  held  that  for 
the  purpose  of  the  Registration  Act  growing 
mango  trees  are  not  "  standing  timber  "  and 
are  therefore  "immovable  property.  " 

In  the  Case  of  Natesa  v  Tangavelu  (3) 
a  written  lease  of  certain  palm  trees 
had  been  given,  and  the  question 
arose  whether  that  lease  needed  to 
be  registered.  The  learned  Judge  found 
that  the  interest  conveyed  by  the  docu- 
ment which  was  the  right  to  take  toddy 
and  fruit  from  the  trees  for  two  years 
was  not  for  the  purposes  of  the  Regis- 
tration Act  an  interest  in  immovable 
property  since  it  proceeded  to  some  ex- 
tent on  a  consideration  of  the  fact  that 
fruit  upon  and  juice  in  trees  are  movea- 
ble  properties.  Ib  will  have  to  be 
noticed  that  in  all  these  oases  in  so  far 
as  they  dealt  with  the  question  whether 
or  not  growing  trees  are  to  be  regarded 
as  immovable  properties  dealt  with 
that  question  in  relation  to  either  the 
Transfer  of  Property  Act  or  the  Regis- 
tration Act.  But  the  definitions  of  "  im- 
movable property  "  given  in  those  Acts 
do  not  apply  to  the  Code  or  to  the  Burma 
Courts  Aofc,  or  to  the  Provincial  Small 
Causes  Courts  Act. 

The  definition  of  "  immovable  pro- 
perty "  which  applies  to  the  Code  is 
that  given  in  the  General  Clauses  Act 
1897,  which  says  that  in  all  of  the 
Governor  General  in  Council  Acts  and 
Regulations  made  after  the  commence- 
ment of  that  Act,  unless  there  is  any- 
thing repugnant  in  subject  of  contexts 
"immovable  property"  shall  include  land, 
benefits  to  arise  out  of  land,  and  things 
attached  to  the  earth  or  permanently 
fastened  to  anything  attached  to  the 
earth  but  so  far  as  the  Code  is  concerned 
that  definition  is  modified  by  the  state- 
ment in  the  Code  itself  that  moveable 
property  includes  growing  crops.  The 
definition  which  applies  to  the  Burma 
Courts  Act  is  that  given  in  the  Burma 
General  Clauses  Act,  which  ia  the  same 
as  that  given  in  the  General  Clauses  Act 
of  1897.  There  is  no  definition  of  im- 


movable property  which  by  law  applies 
to  the  Provincial  Small  Cause  Courts 
Act,  because  that  Act  was  passed  before 
the  General  Clauses  Act  of  1897  came 
into  force  and  the  earlier  General  Clauses 
Act  contained  no  definition  of  immov- 
able property,  but  I  think  that  in  the 
absence  of  anything  repugnant  in  the 
subject  or  context  the  definition  given 
in  the  General  Clauses  Act  which  is  the 
same  as  that  given  in  the  General 
Clauses  Act  1897,  certainly  applies  to 
the  Provincial  Small  Cause  Courts  Act. 
There  seems  to  be  little  case  law  on  the 
Subject  of  the  meaning  of  immovable 
property  in  the  Code,  but  in  the  case  of 
Sakharam  v.  Vishram  (8)  the  High 
Court  of  Bombay  held  that  a  suit  for 
possession  of  a  growing  Jack  fruit  tree 
was  a  suit  for  immovable  property. 

As  for  the  Small  Cause  Courts  Act,  the 
High  Court  of  Madras  in  the  case  of 
Shanti  v  Vepa  (9)  which  does  not  seem 
to  have  been  officially  reported  said  that 
a  Small  Cause  Court  cannot  entertain  a 
suit  for  possession  of  a  growing  Jack 
fruit  tree,  which  is  certainly  immov- 
able property. 

If  growing  palm  or  fruit  trees  are  im- 
movable properties  for  the  purpose  oE 
the  Transfer  of  Property  Act  and  the 
Registration  Act,  which  exclude 
11  standing  timber  "  from  the  definition 
of  "  immovable  property  "  then  a  for- 
tiori thay  would  be  immovable  property 
for  the  purposes  of  the  General  Clauses 
Acts  which  say  that  immovable  pro- 
perty includei  things  "  attached  to  the 
earth,  "  the  words  "  attached  to  the 
earth  "  having  already  been  defiaed  in 
the  Transfer  of  Property  Act  as  meaning 
among  other  things  "  rooted  in  the  earth 
as  immovable  properties  in  the  cases  of 
trees  and  shrubs"  In  the  Upper  Burma 
ca.se  already  cited,  reference  is  made  to 
the  definition  of  timber  given  in  Winar- 
ton's  Law  Lexicon,  and  Sbrued's  Judi- 
cial Dictionary  and  it  may  be  useful  to 
refer  to  the  definition  given  in  the  New 
English  Dictionary.  There  "  timber  " 
is  said  to  be  building  material  generally 
wood,  used  for  the  building  of  houses 
ships,  etc.,  for  the  use  of  carpenter, 
joiner,  or  other  artisan,  wood  in  general 
as  a  material  especially  after  it  has  been 
suitably  trimmed  and  squared  into  logs 
or  further  adapted  to  constructive  uses. 


(8)  [1895]  19  Bom.  207. 

(9)  3  M.  H.  C,  237. 
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The  word  is  said  to  be  applied  to  the 
wood  of  growing  trees  capable  of  being 
used  for  structural  purposes  aud  hence 
collectively  to  the  trees  themselves  as 
a  "  Standing  timber  "  and  in  English 
law  to  embrace  generally  the  oak,  ash, 
and  elm  of  the  age  of  20  years  or  more 
and  in  the  particular  districts  by  local 
custom  including  other  trees  such  as 
birch,  in  the  county  of  York  and  beech 
in  Uie  county  of  Buckingham.  The- 
Ihctionary  cites  Blackstone  as  saying 
that  Oak,  Ash  and  Elm  are  timber  in  all 
places,  and  in  some  particular  Counties 
by  local  custom  where  other  trees  are 
generally  used  for  building,  they  are 
therefore  considered  as  timber.  It  is 
probable  that  the  framers  of  the  Trans- 
fer of  Property  Act  and  the  Registration 
Act  were  familiar  with  the  meaning  of 
the  word  "  timber  "  in  England  and 
used  thia  word  instead  of  the  word 
"  trees  "  intending  to  include  only  trees 
ordinarily  used  19  material  for  buildings, 
ships,  furniture  and  the  like,  and  to 
exclude  trees,  not  so  used.  The  view 
that  "  standing  timber  "  on  the  Regis- 
tration Act  means  trees  "  intended  for 
early  conversion  into  timber  "  has  been 
adopted  by  Government  of  Burma  in 
Direction  24  of  the  Burma  Registration 
of  deeds,  Directions,  and  it  is  clear  that 
there  is  judicial  authority  for  that  view. 
I  think  therefore  that  growing  toddy 
palm  trees  are  ordinarily  immovable 
property  under  the  Transfer  of  Property 
Act,  the  Registration  Act,  and  that  there 
are  certainly  immovable  properties 
within  the  definition  of  the  General 
Clauses  Acts  and  are  therefore  "  im- 
movable properties  "  for  the  purposes 
of  the  Code,  and  the  Burma  Courts  Act, 
and  I  see  no  reason  to  believe  that  they 
are  not  immovable  properties  for  the 
purposes  of  the  Small  Cause  Courts  Act 
I  would  therefore  hold  that  the  present 
suit  being  a  suit  for  possession  of  im- 
movable property  is  nob  a  suit  of  tho 
nature  cognizable  by  Courts  of  Small 
Causes,  and  that  therefore  a  second  ap- 
peal lies,  and  that  the  application  for 
revision  is  incompetent. 

Maung  Ba,  J.— I  concur. 

P.N./H.K.  Revision  dismissed. 
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RUTLEDGE,  C.  J.,  AND  MAUNG  BA 

AND  HEALD,  JJ. 
Emperor — Applicant. 

v. 

Maung  Pu  Kai  and  another — Accused. 
Criminal  Re/n.  No.  319-A  of  1929  and 
Criminal  Ref.  39  of  1929,  Decided  on 
12th  June  1929,  against  order  of  Special 
Power  Magistrate  of  Yamethin,  D/-  17th 
December  1928. 

(a)  Penal  Code,  S.   114— Per  ion  punishable 
under  particular  lection  of   Code   read  with 
S.    114    ii    punishable   as    principal    and    U 
guilty  of  substantive  offence. 

A  person,  who  la  punishable  under  the 
particular  section  of  the  Code  read  with  S,  114, 
ia  punishable  not  as  an  a  be  tier  but  as  a  prin- 
cipal And  is  guilty  of  the  substantive  offence 
and  not  merely  of  abet  menfc  of  that  offence  '• 
10  Bom.  L.  R.  26  Discussed  and  Doubted. 

[P  20G  0  2] 

(b)  Penal  Code,  S    114  — If    person    is  con- 
victed of  offence  under  particular  section  of 
Code  read   with    S.    114  and    if  that  of  fence 
renders  him  liable  to    whipping  in  lieu  of    or 
in  addition  to  other  punishment  either  under 
Whipping  Act    or  Burma  (Amendment)  Act 
18  of  1927,  he  is  so  punishable. 

If  a  person  ia  convicted  of  an  offence  under 
a  particular  section  of  the  Gods  read  with 
S.  114  and  if  the  offence  under  the  particular 
section  of  the  Code  renders  the  ofiender  liable 
to  whipping  in  lieu  of  or  in  addition  to  any 
other  punishment  either  under  the  Whipping: 
Act  or  under  Burma  (Amendment)  Act  (8  of 
1927),  the  person  so  convicted  is  punishable 
with  whipping  in  lieu  of  or  in  Addition  to  any 
other  punishment  ;  1  L.  B.  R.  63,  Appr.  and 
Dist.  [P  207  G  1] 

(c)  Penal  Code,  S.  109— Court  is  not  justi- 
fied in    saying  that    words  'punishment    pro- 
vided     for    offence'  in    5.  109    mean  punish- 
ment for  offence  either  in    Penal    Code  or  in 
some  special  or    local    law — Interpretation  of 
Statutes.     (Per  Baguley.J.1    In  the    order   of 
Reference). 

Although  a  Penal  law  must  be  interpreted 
as  far  as  possible  in  favour  of  the  subject  still 
the  Gourt  ia  not;  justified  in  adding  at  the  end 
of  the  section  a  qualifying  or  explanatory 
phrase  which  is  not  to  be  found  in  the  section 
itself.  That;  being  so  the  Court  is  not  justified 
in  saying  that  the  words  "punishment  pro- 
vided for  the  offence"  in  S.  109  mean  punish- 
ment provided  for  the  offence  either  in  the 
Penal  Gode  or  in  some  special  or  local  law  : 
7  L.  B.  R.  03,  Discussed  and  not  Appr. 

[P  204  C  2] 

(d)  Penal  Code,  S.  40— Scope. 

(Per   Bagulcy,     /.—  In    the  order    r/  refer- 

cncc).—S.    10    refers   to   the  definition    of   the 

word  "offence"  and  it  in  no  way  refers  to  the 

punishment  of  the  offence.  [P  205  G  1] 

Order  of  Reference. 

Baguley,  J  —One  of  the  accused  in 
this  case,  Maung  Hmen,  alias,  Hmon 
Gyi  has  been  convicted  under  S.  326t 
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I,  F.  C,,  read  with  S.  114  and  sentencdd 
to  two  and  half  years  rigorous  impri- 
sonment and  30  lashes.  He  appealed 
to  the  Sessions  Judge,  Yamethin,  but 
the  appeal  was  dismissed  The  case  has 
been  sent  for  by  this  Court  to  consider 
the  legality  of  the  sentence  of  whip- 
ping in  addition  to  imprisonment  in  the 
case  of  a  conviction  under  Penal  Code, 
8.  326  read  with  S.  114.  It  appears  from  a 
perusal  of  the  judgment  that  the  offence 
really  was  punishable  under  S.  326,  I.  P. 
C,,  read  with  S.  109.  The  legality  of 
sentences  of  whipping  in  oases  of  abet- 
ments  is  not  very  clear  and  there  seems 
to  have  been  some  divergence  of  opinion 
in  this  Court  as  to  whether  abetment  of 
an  offence  mentioned  in  8.  3,  Burma  Act 
8  of  1927  can  be  punished  with  whipping 
in  lieu  of  or  in  addition  to  any  other 
punishment  to  which  the  offender  may 
be  liable  under  the  Penal  Code.  In  view 
of  this  divergence  of  opinion  and  of  the 
importance  of  the  point  (for  at  present 
moment  Magistrates  are  being  urged  on 
the  one  hand  to  pass  sentences  of  whip- 
ping, whenever  they  can  be  legally  passed 
and  appear  suitable,  and  on  the  other 
hand  are  being  severally  dealt  with  when 
they  pass  illegal  sentences  of  whipping) 
I  refer  the  matter  to  a  Bench  or  a  Full 
Bench  as  may  commend  itself  to  the 
Honorable  Chief  Justice.  The  only  re- 
corded case  that  I  can  find  on  this  point 
is  a  ruling  of  the  late  Chief  Judge  of  the 
Chief  Court  of  Lower  Burma.,  then  Twe- 
mey,  J.,  recorded  as  King  Emperor  v.  Po 
Han  (1).  The  head-note  of  this  ruling  is: 

"  Persona  (other  than  juvenile  oBenders) 
convicted  of  abetment  of  theft  (or  of  any  other 
offence  specified  in  S.  3,  Whipping  Act  1903) 
cannot  be  punished  with  whipping  under  tho 
provisions  of  that  aoction.  " 

This  case  was  apparently  not  argued  in 
Court  and  the  gist  of  the  judgment  is  as 
follows  : 

"  The  words  punishment  provided  for  the 
offence  in  S.  103,  I.  P.  C.  moan  the  punish- 
ment provided  for  the  offence  eithor  in  the 
Penal  Code  or  in  aome  apacial  or  local  law  : 
(see  Ss.  40  and  41),  " 

The  Judge  then  goes  on  to  point  out 
that  the  Whipping  Act  is  not  a  Special  or 
a  local  law  within  the  meaning  of  8s  40 
or  41  and  that  therefore  the  offence  of 
abetment  of  an  offence  mentioned  in  S.  3, 
Whipping  Act,  1909  cannot  be  punished 
with  whipping.  8. 109  is  quite  clear  in  its 
phraseology.  It  runs  as  follows  : 

(1)  [19U]  7  L.  B.  B.  03=23 II.  C,  117=7  Bur. 
L.  T.  99. 


11  Whoever  abeta  any  offence  shall,  if  the 
aot  abetted  ia  committed  in  consequence  of 
the  abetment  and  no  ezpreaa  proviaion  ia 
made  by  this  Code  for  the  punishment  of  such 
abetment,  be  punished  with  the  punishment 
provided  for  the  offence." 

The  addition  made  by  Twemey,  J.,  of 
the  words  "either  in  the  Penal  Cede  or 
in  some  special  or  local  law"  do  not  ap 
pear  in  S.  109  and  I  see  no  ground  for 
supposing  they  were  ever  intended  to  be 
there.  Words  when  perfectly  plain  and 
clear  must  be  given  their  natural  mean 
ing  and  although  I  fully  recognize  that  a 
Penal  law  must  be  interpreted  as  far  as 
possible  in  favour  of  the  subject,  I  do  not 
think  that  a  Court  is  justified  in  adding 
at  the  end  of  a  section  a  qualifying  or 
explanatory  phrase,  which  is  not  to  be 
found  in  the  section  itself.  It  appears  to 
me  that  one  reason  why  this  clause  has 
been  added  and  has  found  favour  in  the 
eyes  of  some  Judges  is  that  the  Whipping 
Act  of  1909  in  certain  cages  mentions 
abetments  in  relation  to  certain  offences, 
but  does  not  mention  the  word  "abet- 
ments" in  relation  to  other  offences.  For 
instance  S.  4  (a)  makes  whipping  speci- 
ally applicable  to  the  offences  of  abet- 
ment, commission  or  attempt  to  commit 
rape,  while  in  S.  5  which  relates  to  juve- 
nile offenders,  abetments,  commission, 
and  attempts  at  commission  of  certain 
offences  are  made  punishable  by  whip- 
ping. In  my  opinion,  however,  the  fact 
that  abetments  are  mentioned  in  some 
places  and  not  in  others  is  not  a  conclu- 
sive proof  that  it  was  the  intention  of 
the  legislature  to  make  all  other  abet- 
ments  not  punishable  with  whipping. 
The  offence  of  abetment  is  punishable  in 
various  ways,  according  to  the  form  in 
which  the  abetment  takes  place.  8.  109 
makes  one  form  of  abetment,  which  has 
certain  results  punishable  with  the  same 
punishment  provided  for  the  offence  it- 
self. S.  110  relates  to  another  form  of 
abetment  with  other  consequences.  S.  Ill 
is  the  same,  so  are  Ss.  112,  113,  115,  116 
and  117.  When  abetment  of  a  certain 
offence  is  specially  made  punishable  with 
whipping  I  take  it  that  abetment  of  that 
offence  coming  under  any  section  from  S. 
109  to  117  would  be  punishable  with 
whipping,  but  at  the  moment  I  am  only 
concerned  with  abetments  punishable 
under  Ss.  109  and  114.  With  regard  to 
abetments  punishable  under  S  114  it 
seems  bo  me  personally  that  there  can  be 
no  possible  doubt.  S.  114  says  that  a  per- 
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son  who  is  punishable  under  that  section 
read  with  some  substantive  section 

11  shall  be  deemed  to  have  committed  such 
aob  or  offence,  that  is,  the  act  or  offence  men- 
tioned in  the  substantial  section.11 

When  a  man  is  deemed  to  have  com- 
mitted an  offence,  I  take  it  that  that 
means  that  in  the  eyes  of  the  law  he  is 
to  be  treated  as  though  he  had  committed 
the  offence  and  is  liable  to  all  the  pains 
andj  penalties  which  the  commission  of 
the  offence  may  bring  upon  him.  If  the 
commission  of  an  offence  makes  the  man, 
who  commits  it  liable  to  whipping,  he 
must  also  be  regarded  as  liable  to  whip- 
ping if  he  is  deemed  to  have  committed 
the  offence,  for  in  the  eyes  of  law  he  has 
committed  the  offence  and  is  liable  to  all 
the  consequences  entailed  thereby. 

With  regard  to  S  109,  the   Code   says 
that    the   man   who   abets  an  offence  for 
which  he  is  liable  under  S.  109  reid  with 
some     substantive      section     shall     be 
punished  with  the  punishment   provided 
for  the  offence  mentioned  in  the  substan- 
tive section  and  does  not  specify  in  what 
way  the  punishment  may  be   prescribed. 
The  reference   to  8.  40  is  in  my  opinion 
inapt.     S.( 40  refers  to    the   definition   of 
the  word  "offence11  and  it  in  no  way  refers 
to  the  punishment  for  the  offence.  The  of- 
fence contemplated  in  this  order  of   refer- 
ence are  offences  under  the   Indian  Penal 
Code   which    are  punishable  either  under 
the  Code  or  under  another  Act.  When  the 
Code  says  that    they   shall  be  punished 
with   the   punishment   provided   for  the 
offence,  I  see  no  limit  in  the  words  which 
would  restrict    the    punishment    to  the 
punishment  prescribed  under  the    Indian 
Penal  Code. 

I  would  therefore  refer    the   following 
questions  : 

(1)  If  a  person  is   convicted   of   abetment   of 
an  offence    under   tho  Indian  Penal  Code   for 
which  ho  is  liable  to  punishment  under   S.  114 
read    with    the    section    of    the   Indian  Penal 
Codo  applicable  to  the  oflenoe    and    if    the    of- 
fenca  under  that  section  renders  the   offender 
liable  to  whipping  in  lieu  of  or  in   addition   to 
any  other  punishment  either  under  the  Whip- 
ping   Act   or  under  Burma  Act  8  of  1927,  is  the 
person   ao  convicted   punishable    with    whip- 
ping  in   lion  of  or  in   addition  to   any   other 
punishment  either  under  the  Whipping  Act  or 
under  Burma  Act  8  of  1027  and  Is  the  person  so 
convicted  punishable  witn  whipping  in  lieu  of 
or  in  addition  to  any  other  punishment  7 

(2)  If  a  person  is  convicted    of  abetment   of 
an   oflenoe   under   the  Indian  Penal  Code  for 
which  he  ia  liable  to  punishment  under  S.  1G9 
road  with    the  section    of    the    Indian   Penal 
Code    applicable   to    the    offence    and    if  the 


offence  under  that  section  renders  the  offen- 
der liable  to  whipping  in  lieu  of  or  in  addition 
to  any  other  punishment  either  under  the 
Whipping  Act  or  under  Burma  Act  8  of  1927,  is 
the  person  so  convicted  punishable  with 
whipping  in  lieu  of  or  in  addition  tc  any 
other  punishment  ? 

Heald,  J  —In  his  Criminal  Reg.  Trial 
No.  83  of  1928,  the  Special  Power  Magis- 
trate, Yamethin,  convicted  ac  offender 
under  S.  326  read  with  S.  114,  I.  P.  CM 
and  sentenced  him  to  24  years  rigorous 
imprisonment  and  30  stripes  whipping 
under  S.  326  of  the  Code  and  S.  3  of  the 
Whipping  (Burma  Amendment)  Act  1927. 

The  learned  Judge  of  this  Court  before 
whom  the  case  came  in  revision  suggest- 
ed that  S.  109  should  have  been  applied 
to  the  case  instead  of  S.  114  and  raised 
the  question  of  the  legality  of  a  sentence 
of  whipping  in  a  case  to  which  either 
S.  114  or  S.  109  applies.  He  has  accord- 
ingly referred  the  following  questions  : 

(1)  If  a  person  convicted  of  abatement 

other  punishment  ? 

(2)  If    a    person    is    convicted to    any 

other  punishment  ? 

It  is  clear  that  on  the  case  only  the 
former  of  these  2  questions  arises.  8.  3, 
Whipping  (Burma.  Act  1927),  renders 

"  any  person  who  commits  an  offence  under 
S.  326, 1.  P.  G.  punishable  with  whipping  ia 
lieu  of  or  in  addition  to  any  other  punishment: 
under  S.  4,  Whipping  Act." 

Section   4,    Whipping    Act     says    that 
whoever    abets,  commits  or  attempts  to 
commit  rape  or    commits"  certain  other 
offences   may  be  punished  with  whipping, 
in   lieu   of   or   in   addition  to  any  other 
punishment    to    which    he    may   for  such 
offenco,  abetment  or  attempt  be   liable 
under   the   Indian   Penal   Code.     S  114, 
I,  P.  C.  says  that  whenever  any   person* 
who    if   absent    would   be  liable   to   be 
punished    as    an  abettor,  ia  present  when 
the  act  or  offence  for  which  he  would    be 
punishable   in  consequence   of  tho  abet- 
ment is  committed  he  "shall  be  deemed" 
to  have  committed  such    act   or   offence, 
while  S.  109  of  the  same  Code  says   thab 
whoever    abets   an    offence  shall,  if  the 
offence  is  committed   in  consequence  and 
no   express    provision    ia  made   by    this 
Code   for   the   punishment  of  such  abet- 
ment, be  punished  with   the  punishment 
provided  for  the  offence.     There  is  so  far 
as  I  know  no  case  law  bearing  directly  on 
the  question    whether  or    not  a    person 
who  under  S  114  of  the  Code  "is  deemed 
to  have    committed"  an  offence    is  puni- 
shable whith  whipping   under  SB.  3  or  4, 
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Whipping  Act,  if  the  offeaoe  is  one 
of  those  meatioaed  ia  these  sections 
other  than  rape,  the  abetment  of  which 
is  specifically  mentioned  in  S.  4  Whip- 
ping Act. 

In  the  cage  of  Emperor  v.  Kashia 
Antoo  (2)  which  was  decided  by  a  single 
Judge  of  the  High  Court  of  Bombay,  an 
offender  was  convicted  of  theft  under 
8.  379  read  with  S.  114  of  the  Code,  and 
the  question  was  raised  whether  or  not 
the  provisions  of  S.  75  of  the  Code  could 
be  applied  to  the  case,  that  is  to  say, 
whether  or  not  he  was  guilty  of  the 
offence  of  theft.  The  learned  Judge  said 

"  It  saems  to  ma  that  nothing  could  have 
been  easier  for  the  legislature,  had  it  intended 
the  abetment  of  an  offence to  be  in- 
cluded under  S.  75  than  to  have  said  so." 

He  went  on  to  say  that  8  114  of  the 
Code  does  not  say 

11  he  shall  have  committed  such  act  or 
offence  but  he  shall  be  deemed  to  hava  com- 
mitted such  act  or  oSanco." 

In  oiher  words  he  is  to  be  treated  in 
the  same  way  as  if  he  had  committed 
the  offence.  That  is  not  the  same  thing 
to  my  mind  as  saying  he  has  committed 

the    offence Mr.  J.    C  hand  a- 

varker  has  recently  put  a  construction 
tinder  the  words  "shall  be  deemed"  when 
used  by  the  legislature  as  follows 

11  when  one  thing  is  not  the  aame  as  another 
thing,  but  the  legislature  says  that  it  shall 
be  deemed  to  be 

tha  same  thing,  it  creates  a  legal  fiction, 
and  in  that  case, 

11  the  Court  is  entitled  and  bound  to  ascer- 
tain for  what  purposes  and  between  what  por- 
ioas  the  statutory  function  is  to  be  resorted 
to,  per  James,  L.  J.  in  Ex  pat  te  Walton  (3). 
And  fictions  creted  by  law  shall  never  ba 
contradicted  so  as  to  defeat  the  ends  for  which 
they  are  invented,  though  for  every  other 
purpose  they  may  be  contradicted.  Mostyn  v. 
Fabrigas  (4),  Emperor  v.  Atmaram  (5).  It  ap- 
pears to  me  that  this  is  the  a  correct  construc- 
tion to  be  put  upon  these  words.  The  effect 
of  S.  114,  therefore,  is  that  if  a  man  is  pre- 
sent at  a  commission  of  an  offence  he  is  to 
be  deemed  to  have  committed  it  not  that  he 
has  committed  it." 

With  all  respect  for  the  opinion  of  the 
learned  Judge,  I  suggest  that  the  legal 
fiction  in  this  case  was  created  by  the 
legislature  between  the  Court  and  the 
offender  for  the  purpose  of  enabling  the 
Court  to  punish  the  offender  for  the  sub- 
stantive offence,  and  that  as  the  learned 
Judge  says,  for  that  purpose  he  is  to  be 
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(3)  [1881]  17  Ch.  D.  746. 
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treated  in  the  same  way  as  if  he  had 
committed  the  offeaoe,  that  is  to  say,  he 
must  be  regarded  by  the  Court  as  having 
committed  the  offence.  Iu  my  opinion  a 
person  who  is  convicted  of  an  offence  under 
a  particular  section  of  the  Indian .  Penal. 
Code  read  with  8.  114  of  that  Code  is  not 
convicted  of  abetment  but  is  convicted 
of  the  substantive  offence.  S.  1L4  deals 
expressly  with  "  a  person  who  if  absent 
would  be  liable  to  punishment  as  an  abet- 
ter,"  and  provides  that  such  person  if 
present  when  the  offence  for  which  he 
would  be  punishable  "  in  consequence  of 
the  abetment"  is  committed,  he  shall  be 
deemed  to  have  committed  the  offence.  I 
cinnot  read  that  section  otherwise  than 
as  meaning  that  such  a  person  is  more 
than  an  abettor,  and  that  he  is  in  facb 
what  is  called  in  English  law  a  principal 
in  the  second  degree.  It  is  true  that  that 
section  is  included  in  the  chapter  of  the 
Code  which  deals  with  "abetment"  but 
that  chapter  deals  in  Ss.  118,  119,  and 
120  with  matters  which  it  does  not  call 
'abetment'  and  which  in  particular  cases 
might  possibly  nob  fall  within  the  defi- 
nition of  abetment  and  it  was  obviously 
a  matter  of  convenience  to  include  in  the 
chapter  which  deals  with  abetment,  a 
section  which  deals  with  the  circum- 
stances in  which  a  person,  who  has  in 
fact  abetted  an  offence,  and  who  even  as 
as  an  abetter  might  be  punished  for  the 
offence  committed,  is  to  be  regarded  as 
more  than  an  abetter  and  is  "  to  be 
deemed  to  have  committed  the  offeaoe." 
For  these  reasons  I  am  of  opinion  that 
tho  decision  of  the  learned  Judge 
who  decided  Kashia  Antoo1  s  case  (2)  was 
mistaken,  and  I  would  hold  that  a  per- 
son, who  is  punishable  under  a  particular 
section  of  the  Indian  Penal  Code  read 
with  S.  114,  is  punishable  not  as  an 
abetter  but  as  a  principal  and  is  guilty 
of  the  substantive  offence  and  not  merely 
of  abetment  of  that  offence  I  entirely 
agree  with  the  view  taken  by  leatned 
Judge  of  the  Chief  Court  of  lower  Burma 
in  the  case  of  Emperor  v.  Po  Han  (l), 
that  the  wording  of  the  Whipping  *  Aot 
is  inconsistent  with  the  view  that  abet- 
ment of  the  offences  which  are  mentioned 
in  that  Aot  (or  to  which  that  Aot  is  made 
applicable  by  the  Whipping  (Burma 
Amendment  Aot  1927),  is  punishable 
with  whipping  except  in  oases  where 
abetment  is  expressly  made  so  punish- 
able, but  I  regard  cases  in  which  S. 
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ia  applied  nob  as  oases  of  abetment,  bub 
as  oases  where  the  offender  is  punishable 
for  the  substantive  offence  as  principal. 
I  would  accordingly  answer  the  question 
which  arises  on  the  reference  as  follows  : 

"  1C  a  parson  la  convicted  of  An  offence 
under  a  particular  section  of  the  Indian  Penal 
Code  read  with  S.  114  of  that  Code,  and  if  tha 
offence  under  the  particular  section  oC  the 
Coda  renders  the  offender  liable  to  whipping 
in  lieu  of  or  addition  to  any  other  punish- 
ment tithor  under  the  Whipping  Act,  or  under 
Burma  Amendment  Acb  (8  of  1927  /  the  person 
so  convicted  is  punishable  with  whipping  in 
lieu  of  or  in  addition  to  any  other  punish- 
ment." 

Maung  Ba,  J. — I  concur. 

Rutledge,  C.  J. — I  concur. 

P.N./R.K.  Reference  answered. 
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CUNLIPFE,    J. 

J.  R.  Baroni—  Plaintiff 

v. 

Secy,  of  State — Defendant. 
Original  Civil    Regular  Case  No.  75  of 
1929,  Decided  on  6th  May  1929. 

Government  of  India  Act  (1919),  S.  96-B  — 
Rules  under  R.  14 — Person  occupying  posi- 
tion of  Extra  Assistant  Commissioner 
dismissed — He  bringing  suit  against  Crown 
in  damages  for  wrongful  dismissal  on 
ground  that  provisions  of  R.  14  and 
Circular  G,  No.  18  of  1926  issued  by  Gov- 
ernment of  Burma  were  not  followed — 
Though  he  cannot  rely  on  alleged  breach  of 
procedure  in  Circular  G.  No.  18,  he  is  not 
precluded  from  bringing  suit  and  decision  of 
case  will  depend  on  alleged  breach  of  forma- 
lities in  R.  14, 

Where  a  person,  who  occupied  the  position 
of  £.  A,  G.  was  dismissed  from  his  appoint- 
ment and  ha  brought  a  suit  against  the  Secre- 
tary for  State  for  India  in  Council  in  damages 
for  wrongful  dismissal  on  the  ground  that  the 
provisions  of  R.  14  and  the  Circular  G.  No.  18 
of  28th  April  1926  issued  by  the  Government 
oE  Burma,  Central  Department  were  not 
followed,  though  he  cannot  rely  on  the  alle- 
ged breach  of  the  procedure  laid  down  in 
Circular  G.  No.  18  as  such  order  is  purely  an 
executive  one,  he  is  not  precluded  from  bring- 
ing his  action  and  decision  of  the  case  will 
depend  on  the  consideration  of  the  alleged 
breach  of  the  formalities  laid  down  in  R.  14. 
Gould  v.  Stewart,  (1896)  A.  C.  575,  Appl. 
A.I.R.  1927  Cal.  ail,  Rel.  on.  [P  203  0  2] 

Plaintiff  in  person. 

Qovt.  Advocate — for  Defendant. 

Judgment. — The  plaintiff  in  this 
-action  is  one  J.  H.  Baroni,  who  formerly 
occupied  the  position  of  Extra  Assistant 
Commissioner  in  the  Burma  Civil  Service. 


His  plaint  alleges  that  on  9th  January 
1927,  he  was  suspended  from  office,  and 
on  30th  April  1927,  he  was  dismissed 
from  his  appointment  by  the  order  of 
the  Local  Government.  He  now  sues  the 
Secretary  of  State  for  India  in  Council  in 
damages  for  wrongful  dismissal.  The 
suit  is  brought  in  forma  pauperis.  The 
reply  of  tho  Crown  is  in  the  form  of  a 
demurrer.  It  is  contended  on  behalf  of 
the  Secretary  of  State  that  in  the  circum- 
stances no  action  lies.  S.  96-B.  Govern- 
ment of  India  Act  1919,  in  its  particulars, 
material  to  this  case,  runs  as  follows: 

(1)  Subject  to  the  provisions  of  this  Act  and 
of  rules  made    thereunder,  every  person  in  the 
civil    service  of    the    Crown    in    India    holds 
office  during  His  Majesty's  pleasure,  and  may 
ba    employed   in    any   manner    required  by   a 
proper  authority   within  the  scope  of  his  duty, 
but  no   person  in  that   service  may  be  dismis- 
sed by  any   authority  subordinate   to  that    by 
which  he  was  appointed,  and  the  Secretary  of 
State   for  India  in  Council   may  (except  so  far 
as  he   may  provide    by  rules    to  the   contrary) 
reinstate   any    person  in  that  service  who  has 
bean  dismissed. 

IE  any  such  parson  thus  appointed  by  the 
Secretary  of  State  in  Council  thinks  himself 
wronged  by  an  order  of  an  official  superior  iu 
a  Governor's  province,  and  on  due  applica- 
tion made  to  that  superior  does  not  receive 
the  redress  to  which  he  may  consider  himself 
entitled,  he  may  without  prejudice  to  any 
other  right  of  redress,  complain  to  the  Gover- 
nor of  the  province  in  order  to  obtain  justice 
and  the  Governor  is  hereby  directed  to  exa- 
mine such  complaint  and  require  such  action 
to  be  taken  thereon  as  may  appear  to  him  to 
be  just  and  equitable. 

(2)  The  Secretary   of  State   in  Council  may 
make  rules  for  regulating  the  classification  of 
the   civil   services   in  India,   the  methods   of 
their  recruitment,    their  conditions    of  service 

Say  and  allowances,  and  discipline  and  con- 
uct.  Such  rules  may,  to  such- extent  and  in 
respect;  of  such  matters  as  may  be  prescribed 
delegate  the  power  of  making  rules  to  tha 
Governor-General  in  Council  or  to  Looal 
Governments,  or  authorize  the  Indian  legis- 
latures to  make  laws  regulating  the  public 
services. 

Under  this  subsection  rules  were 
made  regarding  the  Civil  Services  of 
India  by  the  Secretary  of  State.  R.  14 
is  in  these  terms: 

"Without  prejudice  to  the  provisions  of  the 
public  Servants  Inquiries  Act,  1850  in  all 
cases  in  which  the  dismissal  removal  or 
reduction  of  any  officer  is  ordered,  the  order 
shall  except  when  it  is  based  on  facts  or  con- 
clusions established  at  a  Judicial  trial,  or 
when  the  officer  concerned  has  absconded 
with  the  accusation  hanging  over  him,  be 
proceeded  by  a  properly  recorded  departmen- 
tal enquiry.  At  such  an  enquiry  a  definite 
charge  in  writing  shall  bo  framed  in  respeot 
of  each  offence  and  explained  to  the  accused 
the  evidence  in  support  of  it  and  any  evidence 
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which  he  may  adduce  in  his  defence  shall  bo 
recorded  In  his  preaenca,  and  hia  defence 
shall  ba  taken  down  in  writing.  Each  of  the 
charges  framed  shall  be  discussed  and  a  find- 
ing shall  be  recorded  in  each  charge.11 

On  28th  April  1926,  the  Government 
of  Burma,  general  department  issued  a 
Circular  Q  No.  18  of  1926.  This  circular 
dealt  exhaustively  with  departmental 
enquiries,  particularly  those  which  in- 
volved the  dismissal  or  removal  of  public 
servants.  Elaborate  directions  were  given 
as  to  conduct  of  those  enquiries  and  any 
appeals  which  might  be  preferred  against 
orders  passed  in  relation  to  removal  or 
dismissal.  The  plaintiff  alleges  inter 
alia  that  the  provisions  of  B.  14  and 
Circular  Q  No  18  have  not  been  followed 
in  his  case.  S.  32,  Government  of  India 
Act  (on  which  some  reliance  was  also 
placed  by  the  plaintiff)  as  far  as  sub- 
6.  (1)  and  (2)  are  concerned  is  in  this 

form: 

"(1)  The  Secretary  of  State  in  Council  may 
aue  and  be  sued  upon  by  the  name  of  the 
Secretary  in  Council  as  a  body  corporate." 

(2)  Every  person  shall  have  the  same  re- 
medies against  the  Secretary  of  State  in 
Council,  as  he  might  have  had  against  the 
East  India  Company,  if  the  Government  of 
India  Act  1858,  and  this  Act  had  not  been 
passed/1 

I  may  say  at  once  that  S.  75  of  3  and 
4  William  4  Chap.  85.  lays  down  that: 

"Nothing  in  this  Act  shall  take  away  the 
power  of  the  said  Court  of  directors  to  remove 
or  dismiss  any  of  the  officers  or  servants  of 
the  said  company,  but  that  the  said  Court 
shall  and  may  at  all  times  have  full  liberty 
to  remove  or  dismiss  any  such  officer  or 
servants  at  their  will  and  pleasure." 

I  have  been  unable  to  discover  any 
later  statute  dealing  with  the  same  power 
of  the  Court  of  Directors  of  the  Old  East 
India  Company,  and  therefore  am  of 
opinion  that  as  far  as  S.  32,  Government 
of  India  Act  is  concerned  this  section 
does  not  assist  the  plaintiff'siclaim.  It 
is  now  well  established  law  that,  apart 
from  some  special  statutory  safe-guard, 
no  action  will  lie  against  the  Crown  for 
the  wrongful  dismissal  of  a  servant  of 
Government.  This  rule  of  law  is  based 
upon  public  policy  and  a  prerogative 
right  of  the  Sovereign.  In  certain  cases 
however,  it  has  been  held  that  a  statute 
dealing  with  Governmental  employment 
has  by  its  provisions  qualified  and  res- 
tricted the  right  of  the  Crown  in  this 
regard.  Such  was  the  view  held  by  the 
Privy  Council  in  Gould  v.  Stewart  fl). 

(1)  [1896]   A.  C.  575=35  L,  J,  P.  u.   ok=70 
L.  T.  110. 


There  the  construction  of  a  New  South, 
Wales  Statute,  the  Civil  Service  Act  of 
1884  was  k  under  consideration.  Appa- 
rently the  Act  in  question  did  not  contain 
the  words  during  his  Majesty's  pleasure 
or  any  similar  words  referring  to  the 
prerogative  of  the  Crown.  It  was  con- 
tended however,  that  such  words  must 
be  implied  or  imported  into  any  Act  of 
this  nature.  The  Privy  Council  were  of 
opinion  that  that  was  so,  in  all  ordinary 
cases,  following  the  decisions  on  Dunn 
v.  Reg  (2)  and  De  Doshe  v.  Beg  (3),  bub 
they  held  that  this  particular  Act  of 
Parliament  in  Part  3  thereof  contain 
special  provisions  for  the  protection  of 
Government  servants,  which  restricted 
the  unlimited  power  of  the  Crown 
to  dismiss  them-  In  principle  I  am 
unable  to  distinguish  the  case  before  me 
now,  from  the  decision  in  Ooutd  v. 
Stewart  (1).  To  my  mind,  the  meaning 
of  the  words. 

"Subject  to  tho  provisions  of  the  Act,  acd 
of  the  rules  made  thereunder,  every  person  in 
the  civil  service  of  tho  Crown  in  India,  holds 
office  during  His  Majesty's  pleasure  " 

re  id  together  with  B.  14,  is  quitei 
clear.  They  indicate  that  certain  for-; 
malities  must  bo  observed  before  a  civil! 
servant  can  be  dismissed,  and  so  far 
as  these  formalities  are  alleged  not 
to  have  been  followed,  the  plaintiff  is 
not  precluded  from  bringing  his  action. 
I  am  fortified  in  my  opinion  by  a  similar 
view  expressed  by  Buokland,  J.  in  the 
very  analogous  case  of  Satis  Chandra 
Das  v.  Secretary  of  State  (4).  I  do  not 
consider  however  that  any  alleged  breach 
of  the  procedure  laid  down  in  Circular 
G  No.  18  of  1926,  can  be  relied  on  by 
the  plaintiff  as  I  regard  this  order  as 
purely  executive  one,  and  not  flowing 
directly  from  the  Statute.  The  plea  oJ 
demurrer  is  therefore  dismissed.  The 
case  will  therefore  proceed  in  the  res 
tricted  line  I  have  indicated,  and  wil] 
be  confined  to  a  decision  on  the  alleged 
breach  of  the  formalities  laid  down  in 
B.  14.  Costs  will  be  in  the  cause. 


P.N./R.K- 


Order  accordingly. 


(2)  [1896]  1  Q.  B.  116=65  L.  J.  Q.  B.  279=60 
J.  P.  117=44  W.  B.  243=73  L.  T.  695. 

(3)  [1896]  1  Q,B.  117. 

(4)  A.  I.  B.  1927  Cal.  311=54  Cal.  44. 
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A.  I.  R.  iWKanfoon  209(1) 

OHAKI,  TJ 
U.  Mauug  (?v»— Applicant. 


v. 

Naungbo  Co-operative  Credit  Society 
— Respondent. 

>  Civil  Kara.  No.  47  of  1929,  Decided  on 
8blp  May  1929,  for  leave  to  sue  -in  form* 
paiiperia. 

CiyU  P.  C,.  O.  33,  R.  5— Court  cnnnot  dii 
mil*  application  for  leave  to  »ue  a»  pauper 
by  going  beyond  allegation!  therein. 

Where  the  allegations  made  in  the  applica- 
tion for  leave  to  a  lie  aa  a  pauper  show  a  cause 
of  action,  the  Oourb  cannot  diamiaa  tha  appli- 
cation by  going  beyond  the  allegations  and 
taking  into  consideration  the  evidence  of  the 
defendant  to  the  suit.  [P  209  0  2] 

A.  Loo  Nee — for  Respondent. 

Judgment — The  petitioner    in    this 
Court  U    MdiUng  Gyi  tiled  an    application 
for  leave  to  sue  in    form*  pauperis.     He 
alleged    that    he     cultivated      his    land 
measuring  120  aorea  forming  pirt  of    the 
Naungbo  Athin  land,  that  the  paddy    the 
produce    of    the    land  valued     at    about 
Eg.  7,030  was  taken   away    by    the   res- 
pondent society    the  Nauagbo  Co-opera- 
tive   Credit      Society    by    its   chairman 
U.  Aung  Myat  and    thai     the    petitioner 
U.  Maung  Gyi  asked  for  the  return  of  his 
paddy  or  its  value  and    not    having    got 
either  the  one  or  the  other  the  petitioner 
filed    the    present    suit.     He  has  filed  a 
schedule  showing  the  property    of  which 
he  is  now  possessed,  which  according    to 
him  is  of  the  value  of  Bs.    58-10-0.     The 
learned  Additional  District  Judge  on  the 
application    for    leave    to   sue    in  forma 
pauperis    stated    that    he   doubted    the 
claim,  and  that  he  would  like  to  examine 
the  applicant   under   O.  33,    Civil    P.  C. 
B.  4,  0.    33,  allows    such    a    procedure. 
The  petitioner  was  examined  presumably 
under  the   power  given   in   O.  33,    B.  4, 
but    the    Additional    District  Judge  did 
not    stop    there  and    went    further   and 
examined  U.  Aung  Myat,  the    defendant, 
•who  naturally  denied    plaintiff's    claim. 
U.  Aung  Myat  is  a  Karen  Christian,  who 
was  made  to  swear  on  the  Kyanzv*    and, 
his  evidenoe  must,  therefore,  be   rejected 
as  not  having  been    taken    in  accordance 
with  the  provisions  of  law.     But  even    if 
it  had  been  properly  taken  it  should    pot 

*  "  Kyanza  "  ia  a  book  of  imprecation  on 
whidh  oaths  are  generally  administered  to 
Burman  Buddhists  (for  its  teat  Bee  p.  57,  Bur- 
ma Oourta  Manual  Vol.  1—  Ed.) 

1929  R/27  &  28 


be  taken  into  consideration  in  passing  an 
order  under  O.  33,  B.  5. 

Bo    far  as  the    record    goes    there    is 
nothing  to   show  that   the    statement  of 
U  Mating  Gyi  ia     false,  and    that   of  tf 
Aung  Myat  is  true.     The    learned   Judge 
of  District  Court    dismissed  the  applica- 
tion1   purporting    to    do    so  under  O.  33, 
B.  5,  Cl.  (d).     That  clause  provides   that 
where    the   allegations    do    not   show  a 
oiuse  of  action  the    application   for   per- 
mission to  sue  as  a    pauper   shall    be   re- 
jected.    The  allegations  in    the   petition 
do    show   a    cause  of  action  and  it  is  by 
going  beyond  the    allegations    and    con- 
sidering the  statement  of    U.  Aung  Myat 
which  the  Additional  District  Judge  has 
no  business  to   do  that    the  Judge   con- 
cluded   that  the  statement    of   claim   in 
the    petition    is  not    true,     The   proce- 
dure of  the  Additional  District    Judge   is 
misconceived    and  his    order    is    wrong 
There  has    been    no    enquiry    into    the 
pauperism  of  the  parbibioner.     The  order 
of  the  District    Judge    is    set    aside  and 
the  matter  is  remanded   for    enquiry  into 
pauperism  and  disposal  according  to  law. 
There  will  be  no  order  as  to    costs    since 
neither  party  is  responsible  for  the  order 
of  the  District  Judge 

P  N  /R  K.  Case  remanded. 

A.  I  R.  1929  Rangoon  209  (2) 

MAUNG  BA,  J. 

Emperor 

v. 

Po  Thin  Qyi—  Accused. 

Criminal  Bevn  No.  1281-A  of  1928, 
Decided  on  3rd  December  1928. 

Criminal  P.  C.,  S.  236—  Alternative  char- 
gel  cannot  be  combined  under  one  charge— 
S.  236  appliei  when  the  law  applicable  and 
not  facts  are  in  doubt — Conviction  in  the 
alternative  ii  bad  when  distinct  finding  ai 
to  fact!  it  not  arrived  at. 

Alternative  charges  under  two  sections  can- 
not ba  combined  together  la  one  head  of 
charge.  If  the  Magistrate  desires  to  chirga 
the  accused  in  the  alternative  he  must  frama 
two  separate  alternative  charges.  Section  236 
does  not  apply  where  there  is  any  doubt  as  to 
the  facts,  bat  applies  where  there  is  a  doubt 
as  to  the  law  applicable  to  a  certain  set  of 
facts  which  have  been  proved.  While  the 
facts  are  in  doubt  there  Is  no  objection  to  the 
Magistrate  framing  alternative  charges,  but  at 
tha  conclusion  of  tha  oas-3  ha  is  not  entitled 
to  compromise  his  doubts  as  to  the  true  faoti 
of  the  case  by  convicting  in  the  alternative* 
He  is  bound  to  coma  to  a  distinct  finding  as 
to  the  facts,  and  then  only  if  the  law  appli- 
cable to  tha  facts  which  he  considers  to  have 
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bean  proved  ii  doubtful,  he  may  convict  in  the 
Alternative.  [?  9LO  0  1] 

Judgment. — The  accused  in  this  case 
has  beea  convicted,  ia  the  alternative, 
either  of  having  committed  the  offence  of 
theft  of  two  cart  wheels,  under  S.  379, 
I.  F.  C.,    or  of    having    committed    the 
offence  of  having  taken  a  gratification  of 
Bs.  5  for  the  restoration  of  the  said  oirt 
wheels  without  taking  any  steps  to  oiuse 
the  thief  to  be  apprehended,  under  S.  215, 
I.  P.  G.     The  case  has   been   very   badly 
tried.    Alternative    charges    under    two 
sections   cannot  be  combined  together  in 
one   head   of   charge.     If  the  Magistrate 
iesires  to  charge  the  accused  ia  the  alter- 
native, he  must  frame  two  separate  alter- 
native   charges.      Moreover,     the    facts 
stated  in  the  charge  do  not  comprise   the 
essential   ingredients  of  an  offence  under 
8.  2 15.    Furthermore  the  conviction   in 
;he  alternative  is  bad.     Section  236,  Cri- 
minal P.  G.,  does  not  apply  where    there 
s   any   doubt  as  to  the  facts,  but  applies 
where   there   is   a   doubt    as    to  the  law 
applicable  co  a  certain  set  of  facts   which 
lave  been  proved.     While  the  facts  are 
D  doubt   there   is  no   objection   to  the 
Magistrate  framing  alternative   charges, 
mt  at  the  conclusion  of  the  case  he  is 
not  entitled  to  compromise  his  doubts  as 
to  the  true  facts  of  the  case   by  convict- 
ing  in   the  alternative.     He  is  bound  to 
eorne  to  a  distinct  finding  as  to  the  facts, 
and    then   only   if    the  law  applicable  to 
the  facts  wbioh  he  considers  to  have  been 
proved  is  doubtful,  he  may  convict  in  the 
alternative. 

In  the  present  case  there  was  no  doubt 
whatever  as  to  the  facts,  or  as  to  the  law 
applicable  thereto.  There  was  no  evi- 
dence whatever  to  connect  the  accused 
with  the  theft  of  the  cart  wheels,  and 
the  facts  proved  were  that  the  accused 
obtained  a  gratification  of  Bs.  5  to  restore 
the  stolen  cart  wheels,  and  then  took  no 
steps  either  to  recover  the  wheels  or  to 
cause  the  apprehension  of  the  theft.  The 
offence  committed  by  the  accused  was 
undoubtedly  one  under  S.  215.  The  alter- 
native conviction  is  therefore  set  aside, 
and  the  accused  is  convicted  of  an  offence 
undet  S.  215,  I.  P.  C.  In  view  of  the 
previous  convictions  proved  against  the 
accused  the  sentence  of  18  months'  rigor- 
ous imprisonment  was  suitable  and  will 
stand. 
M.N./H.l,  Order  accordingly. 
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BROWN,  J. 

U  San  Win—  Applicant, 
v. 

U  If  an  Nyein — Respondent. 

Civil  Bavn.  No.  74  of  1929,  Decided 
on  23th  May  1929,  against  judgment  and 
decree  of  Diet.  Judge,  Pyapan,  in  Civil 
Appeal  No.  100  of  1928. 

(a)  Burma   Rural     Self-Government    Act, 
S.  28  (1)  (c)-Scope. 

The  District  Council  has  no  power  to  give 
authority  to  a  leases  to  collect  fees  which 
ara  not  aufchorizad  by  legislative  authority. 

[P  211  01] 

(b)  Burma    Rural    Self-Governmant    Act, 
S*.  28  (1)  (c)  and    52  —   Court    interpreting 
words     "  on    roads  or   streets    within    half 
mile  of  public  or  private  market  "  in  Ss.  28 
and  52  as  not  necesiarily  meaning    edge   of 
either  side  of  or  part  of   roads  or    streets- 
High     Court     will    interfere    in    revision— 
Civil  P.  C.,  S.  115. 

Where  the  Court  interpreted  the  words 
11  OQ  roads  or  atreats  within  half  a  mile  of  a 
public  or  private  markab  "  appearing  in  SB.  28 
and  52  as  not  necessarily  meaning  the  edge 
of  either  aide  of,  or  part  of  roads  or  streets, 
the  error  of  the  Couri  ia  more  than  an  error 
in  law  for  he  hai  overlooked  the  canon  of 
interpretation  that  any  statutory  provision 
in  the  nature  of  a  taxation  clause  should  be 
interpreted  liberally  in  favour  of  the  subjeot 
and  so  the  High  Court  will  interfere  in  revi- 
sion. [P  2L1  0  1,  2] 

Wellington — for  Applicant;. 

Zeya — for  Respondent. 

Judgment. —  The  facts  of  the  case 
are  admitted.  The  respondent  U  Yan 
Nyein  tug  purchased  from  the  District 
Council  of  Bagile  the  right  to  collect 
fees  from  the  day  and  night  bazaar  at 
Begile  for  a  period  of  one  Jyaar  The 
petitioner  U  San  Win  is  occupying  a 
piece  of  land  and  keeps  thereon  bam- 
boos, and  myawa  for  sale.  The  respondent 
olaims  that  as  licensee  he  is  entitled  to 
demand  fees  from  the  petitioner,  and  he 
has  brought  a  suit  in  the  Township 
Court  for  the  amount  he  olaims  to  be 
due.  The  Township  Court  has  dismissed 
his  suit  but  on  appeal  to  the  District 
Court,  he  has  been  given  a  decree,  and 
the  petitioner  has  now  come  to  this 
Court  in  revision.  Aooordiug  to  the 
license  he  obtained  from  the  District 
Council  the  respondent  is  entitled  to 
levy  fees 

11  from  thoia  perjons  who  expose  gooda  of 
any  kind  for  sale  outside  residential  building 
within  half  a  mile  from  the  main  bazaar 
buildings  X  X  X  X  From  the  aellera  of 
earthern  jara,  bamboos,  myawi,  posts,  along 
the  bank  the  lessee  shall  levy  Ra.  0-4-0  a 
day.  » 
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It  IB  admitted   that  the  pUoe  .where 
the  petitioner   is    selling   bimbaos    and 
myaws  is»  withlrj  halt  a  mile  of  the  miin 
bazaar    buildings    and   it  is   apparently 
outside  any   residential   buildings.    The 
respondent's  claim   therefore   is   clearly 
covered  by  his  license,  but    the  District 
Council  have  no  power  to  give  authority 
to  a  lessee  to  collect  fees  which  are   not 
authorized  by  legislative  authority.  The 
section9  of  tjhe    Burma   Rural    Self  -Gov- 
ernment Act    192 L    which    deals    with 
jhese  powers,  is  S.  28,  read  with  S.   52, 
.and  it  is  not  contended  that  any   part  of 
S   28,  except  01.    (I)  (o)  or    any    other 
section  of  this  or    any   other    Act,    gives 
them  the  power  claimed.  ,  S.  28    (l)    (o) 

reads  as  follows  : 

11  With  the  previous  sanction  of  the  Com- 
missioner a  District  Council  may  levy  a  toll 
or  fee  for  tho  right  to  oxpoaa  goods  or  lire 
stock  for  aile  on  roads  Or  streets  within  half 
a  mi  la  of  a  public  or  private  market  within 
the  area  over  which  its  Jurisdiction  ex- 
tends. " 

Section  52  so  far  aa  it  is  applicable 
to  the  present  ci96  is  similarly  worded. 
The  land  on  which  petitioner  sells 
"his  goods,  is  apparently  Government 
•waste  land  which  at  one  time  petitioner 
occupied  under  a  license  from  the  Deputy 
Commissioner  which  he  has  since  conti- 
nued to  occupy  without  such  license. 
The  place  where  the  goods  are  exposed 
for  sale  is  said  to  be  80  feet  from  the 
Strand  Road.  The  learnei  District  Judge 
in  his  judgment  says  : 

11  The  words  "  on  road  a  or  streets  within 
half  a  mile  of  a  public  or  private  market  " 
which  appear  m  Ss.  28  and  52  of  the  Act  do 
not  necessarily  mean  the  edge  of  either  side 
of  or  part  of  roads  or  streets.  " 

I  do  not  know  what  his  authority  for 
this  statement  is  TLie  meaning  of  the 
words  seems  to  me  to  be  plain. 

It  is  not  contended  that  the  goods  in 
this  case  were  exposed  for  sale  on  a  road 
or  street.  It  is  a  well  known  cannon 
of  interpretation  that  any  statutory 
provision  iu  the  nature  of  a  taxation 
clause  should  be  interpreted  literally  in 
favour  of  the  subject.  The  learned  Dis- 
trict Judge  in  the  present  case  has  en- 
tirely overlooked  this  rule,  and  bus  read 
into  the  provisions  of  SB.  28  and  52  a 
meaning  which  the  plain  meaning  of 
these  sections  cannot  to  my  mind  possi- 
bly bear.  I  am  clearly  of  opinion  that 
the  trial  Judge  was  right  and  the  Dis- 
trict Judge  was  wrong  in  his  findings 
in  this  case.  The  matter  is  before  me 


in  revision  only.  .  Bat  I  think  the  error 
of  the  District  Judge  is  more  than  a 
mere  -error  ,ia  law.  He  has  entirety 
overlooked  the  elementary  principle  of 
interpretation  of  statutes  and  has  inter- 
preted certain  words  in  the  Burma  Rural 
Self -Government  Act  in  an  entirely 
arbitrary  manner  giving  them  a  mean- 
ing which  they  cannot  possibly  bear. 
I  am  of  opinion  that  the  facts  in 
this  case  justify  an  interference  in 
rsvision.  I  set  aside  the  decree  of 
the  District  Court  and  restore  that 
of  the  trial  Court,  dismissing  the 
plaintiff's  suit.  The  plaintiff-respon- 
dent will  pay  the  costs  of  the  defendant- 
applicant  in  all  three  Courts. 
P.N./H.K.  Revision  allowed. 
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PRATT,  J. 
Ma  Fatima  and  others—  Appellants. 

v. 

Mo  mm  Bibi  and  others — Respondents, 

Special  Second  Appeal   No.  69  of  1928. 

Decided  on  4th   February  1929,  against 

judgment    of   Dist.   Court,  Mandalay,  in 

Civil  Appeal  No.  122  of  1927. 

(a)  Suits  Valuation  Act  (7  of  1887),  S.  8— 
partition  Suit — Plaintiff*'  phare    determine* 
jurisdiction  and    court- fee— Court- fees   Act, 
S.  7  (iv)  f. 

In  partition  suit  valuation  both  for  the  pur- 
pose of  court-fee  and  jurisdiction  IB  the 
amount  at  which  the  plaintiff  values  his  share 
and  not  the  value  of  the  entire  partible  estate: 
A.  I.  R  1025  Cal.  320  ;  A.  I.  R.  1923  Pat.  342, 
Dist  ,  20  Mad.  289,  Re/.  ,  21  All.  38J,  Foil. 

[P219G  9] 

(b)  Civil   P,   C,  O.    13,    R.   4— Document 
admitted  by  Commiiiioner— No  endorsement 
by   trial    Court— Document    is   admissible  in 
evidence  and  forms  part  of  the  record. 

A  document,  which  is  duly  proved  and  ac- 
cepted by  the  commissioners  appointed  (o 
take  evidence,  ia  duly  endorsed,  initialled  and 
dated  by  the  commissioner  and  is  received  by 
the  Court  without  endorsement  a  nd  without 
any  objection  by  a  party,  becomes  parb  of  the 
record  and  is  evidence  notwithstanding  the 
fact  that  the  trial  Court  did  not  endorse  it 
as  required  by  O.  13,  B.  4  ;  A.  I.  R.  1916  P.  0. 
27,  Ref.  [P  219  0  1] 

Sanyal  and  S.  Mukerjee — for  Appel- 
lants. 

A.  C  Mukerjee  and  Lutter — for  Bes- 
pondents. 

Judgment. — Plaintiff  Mariam  Blbi 
sued  for  partition,  aoeouats,  and  her 
share  of  the  estate  of  her  deceased  grand- 
father Khoda  Bux  Khan.  The  suit  was 
valued:  at  Bs.  2,00  J  for  the  purposes  of 
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court-fees,  being  the  estimated  value  of 
her  share,  but  for  purposes  of  jurisdic- 
tion at  Rs  22,000  being  the  value  of  the 
whole  estate. 

The  District  Judge,  to  whom  the 
plaint  was  presented,  returned  it  for 
presentation  to  the  Sub-Divisional  Court, 
and  the  suit  was  tried  in  that  Court 

It  is  now  contended  that  the  Subdivi- 
sional  Court  had  no  jurisdiction  and  that 
the  value  for  the  purposes  of  ]urisdiction 
is  the  value  of  the  \vhole  estate. 

Reliance  is  placed  upon  the  Calcutta 
case  of  Eajani  Kanta  Bag  v.  Rajabala 
Dasi  (l),  where  it  is  definitely  laid  down 
that  ordinarily  a  suit  for  partition  is 
triable  by  the  Court  which  is  competent 
to  try  a  suit  valued  at  the  entire 
value  of  the  property  and  not  the  subject- 
matter  of  the  share,  which  is  to  be  par- 
titioned. 

This  ruling,  however,  was  referring  to 
partition  suits  by  Hindus,  who  are  enti- 
tled to  ]oint  possession,  as  is  clear  from 

the  sentence  • 

11  But  it  seems  to  us  that  in  the  present  case 
the  plaintiff  had  to  establish  his  title  and  had 
to  establish  his  right  to  joint  possession,  which 
was  denied,  before  he  could  seek  partition  of 
the  property  in  suit." 

The  parties  in  the  present  appeal  are 
Mahomedans  and  the  suit  is  not  strict- 
ly a  suit  for  partition  of  an  undivided 
family  estate,  but  in  reality  is  a  sijit  for 
a  share  of  inheritance. 

I  would  also  remark  that  an  important 

part  of  the  Calcutta  ruling  dealing   with 

"the    case    shown  by    the    vakil    showing 

cause  is    apparently  incorrectly  reported 

and  I  find  it  unintelligible. 

The  Patna  case  of  Banjit  Sahi  V. 
Muhammad  Qasim  (2)  cited  by  the  advo- 
cate for  appellants  is  against  his  conten- 
tion,  for  it  is  there  laid  down,  that  there 
is  a  distinction  between  suits  for  parti- 
tion pure  and  simple,  where  the  plaintiff 
is  in  joint  possession  of  his  share  and 
there  is  no  dispute  as  to  his  title  or 
share,  and  suit  where  the  plaintiff  seeks 
for  an  adjudication  of  his  title  or  extent 
of  share  and  for  partition  after  such  ad- 
judication. In  the  latter  case  it  is  the 
plaintiff's  share,  which  will  determine 
the  jurisdiction  of  the  Court  and  not  the 
value  of  the  entire  property. 

In  Velu  Goundan  v.  Kumaravelu 
Qoundan  (3),  a  Bench  of  the  Madras  High 

' 
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Court  took  the  'view  that  in  a  suit  by  a 
member  of  a  joint  Hindu  family  praying 
for  a  partition  of  the  family  property  and 
for  the  delivery  to  the  plaintiff  of  hia 
share  the  value  of  the  suit  for  purposes 
of  jurisdiction  19  the  amount  at  which 
the  plaintiff  values  his  share. 

A  similar  view  was  taken  by  a  Bench) 
of  the  Allahabad  High  Court  in  Wajih-\ 
ud-din  v.  Waliullah  (4). 

Section  8,  Suits  Valuation  Act,  pro- 
vides that  wheren  in  suits  other  than 
those  referred  to  in  the  Court-fees  Act, 
1870,  S.  7,  para.  5,  6  and  9  and  para.  10r 
Cl  (d),  Court-fees  are  payable  ad  valorem 
under  the  Court-fees  Act,  1870,  the 
value  as  determinable  for  the  computa- 
tion of  court-fees  and  the  value  for  the 
purposes  of  jurisdiction  shall  be  ths 
same. 

In  the  present  suit  court-fees  are  pay- 
able ad  valorem  and  the  suit  is  not  of 
any  of  the  classes  referred  to  in  the  para- 
graphs of  S.  7,  Court-fees  Act,  men- 
tioned. 

The  value  of  the  suit  for  purposes  ofi 
jurisdiction  must  therefore  be  taken  to  be 
Rs.  2,000  and  the  suit  was  rightly  insti-l 
tuted  in  the  Sub-Divisional  Court. 

On  the  merits  it  is  argued  that  the- 
District  Court's  finding  that  .  the- 
children's  claim  to  the  masonry  building: 
was  not  barred  by  limitation,  was  wrong, 
that  the  mortgage-deed  executed  by 
Khoda  Bux  and  Rahamat  Bibi  in  favour 
of  Mr.  Chatterjee  was  not  legally  admit- 
ted as  an  exhibit  and  should  not  have- 
been  treated  ss  evidence,  and  that  the 
Court  was  not  justified  in  holding  that 
the  building  in  question  belonged  to  Raha- 
mat  Bibi,  wife  of  Khoda  Bux. 

Both  Courts  have  relied  upon  the  reci- 
tal in  the  mortgage  deed  referred  to  (filed 
at  p.  105  of  the  trial  record  and  marked 
Ex.  I)  as  proving  that  the  building  be- 
longed to  Rahamat  Bibi. 

The  particulars  required  by  0.  1-3,  R.  4 
have  not  been  endorsed  on  the  document 
in  question  and  it  has  not  been  signed 
or  initialled  by  the  Judge. 

It  is  contended  accordingly  on  the- 
authority  of  Sadik  Husain  Khan  v. 
Hashim  Ali  Khan  (5)  that  this  Court 
ought  to  refuse  to  road  the  document  or 
allow  it  to  be  treated  as  evidence. 

(4)  [1902]  24  All.  381=(1902)  A.W.N.  88. 

(5)  A.  I.  E.  1916  P.   C.   27=38    All.  627=43- 

I.  A.  212  (P.O.), 


1B29 


MAUNG  AUNG. BAN  v.  MAUNG  NGE  (Brown,  J  ) 


Rangoon  2L3 


la  the  oise  cited  their  Lordships  of 
the  Privy  Council  kid  down  that  ia 
future,  in  order  to  prevent  injustice,  they 
woujd  be  obliged  on  the  hearing  of  Indian 
appeals  to  refuse  to  reid  or  permit  to 
be  used  any  document  not  endorsed  in  the 
manner  required.  • 

Apart  from  the  obvious  comment  that 
their  Lordships  were  Uying  down  a  rule 
of  procedure  to  be  observed  in  appeila 
before  thorn,  it  hn.9  beei  overlooked  enti- 
rely that  the  mortgage-deed  in  question 
was  pub  in  u.s  an  exhibit  before  the  com- 
missioner appointed  to  take  the  evidence 
of  Mr  Chatterjee,  tint  Mr.  Chatterjea 
provei  the  document  and  that  it  \vas 
.endorsed  by  the  commissioner  as  Ex.  I, 
initialled  and  dated  by  him  on  the  date 
on  which  Mr.  Chatterjee  was  examined. 

Under  0.  26,  R.  7,  when  a  commission 
has  been  duly  executed  and  returned,  the 
commission  and  the  return  thereto  and 
the  evidence  taken  uudor  it  "shall"  foroi 
part  of  the  record  of  the  suit. 

The  document  was  not  objected  to  be- 
fore the  com-mssioner  and  apparently  not 
At  all  in  either  of  the  Courts  below  It 
is  therefore  part  of  the  record  of  the  suit 
rightly  and,  having  been  duly  proved,  13 
evidence. 

The  mere  fact  thit  the  trial  Judge 
omitted  to  have  the  endorsement  requir- 
ed by  O.  13,  R  4  mide  oannot  in  the  cir- 
cuinstancea  render  adjcument  proved  be- 
fore the  commissioner,  marked  by  him  as 
in  exhibit,  initialled  and  dated,  inadmis- 
sible as  evidence. 

The  document  cleirly  proves  that 
lUharaat  Bibi  WAS  the  owner  of  the 
building  in  dispute. 

The  trial  Court  held  that,  as  Khoda 
Bux  had  the  building  in  his  possession 
for  20  years  after  his  first  wife's  death, 
and  there  was  no  evidence  to  show  that 
he  held  it  on  behalf  of  the  co-heirs,  the 
claim  of  the  other  heirs  to  shares  was 
•barred  by  limitation. 

On  appeal  the  learned  District  Judge, 
in  an  able  and  lucid  judgment,  held  that 
there  was  nothing  to  indicate  that  Khoda 
Bux's  possession  of  the  building  wast  ad- 
verse to  his  children  by  Rihamat  Bibi 
an  I  thAt  the  natural  oresumpbion  was 
•thit  he  was  in  possession  on  their  behalf 
rag  well  AS  his  own. 

[  have  no  doubt  that  the  case  of  Hari 
v  Mi  Auny  Kraw  Zan  (6)  remains 

[19L9T  1Q~~L.  B~  tl7"l5=3i™r.  uTljlJ^Tj 
Bur.  L.  T.  129, 


sound  law  and  that  where  a  co-owner  is 
in  possession  of  undivided  property  under 
the  circumstances  in  evidence  there  is  a 
presumption  that  he  is  in  possession  on 
behtlf  of  all  the  co-heirs 

Consequently  it  woull  be  necessary  to 
prove  an  overt  cliim  to  exclusive  owner- 
ship by  Khoda  Bux  more  than  12  years 
prior  to  the  suit  in  order  to  escape  from 
the  effects  of  the  presumption  No  such 
claim  w«i9  proved. 

The  District  Court  was  on  this  view 
right  in  holding  that  the  claim  to  the 
building  was  not  birred  by  limitation. 

The  appoil  therefore  fails  and  will  be 
dismissed  with  costs. 

V.15./R  K  Appeal  dismissed. 
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BROWN,  J. 

(?Jauny)  Aung  Dan  and  others — Defen- 
dants— Appellants. 

v. 

Mauny  Nye  aid  others  —  Plaintiffs — 
Respondents. 

Special  Second  \ppeal  No  25  of  1929, 
Decidel  on  2Lat  Juna  1929,  from  judg- 
ment of  Dist  Juljje,  Tbdton,  in  Civil 
Appeal  No.  96  of  1928. 

(a)  Burmese  Law    (Buddhist)    —    Burmese 
wife    transferring    property     inherited    from 
parents    by    contract  of   sale  under  such  cir- 
cumstances   as    to    raise    strong  presumption 
that    she    was    acting    01  behalf  of  marriage 
partnership — Such    transfer    is  binding  both 
on  husband    and    wife  thojgb  husband  is  not 
active  party. 

Where  a  parson  obtained  possession  under  a 
contract  of  sale  nuda  by  A  Burmese  wife  of 
property  inherited  from  her  parents  and  ahe 
disposed  of  the  property  under  such  circum- 
stances as  to  raise  a  strong  presumption  thai; 
she  was  acting  on  behalf  ot  the  marriage  part- 
nership, the  transfer  is  a  good  transfer  bind- 
ing both  husband  and  wife,  though  the  hus- 
band may  not  ba  an  active  party  to  tho  trans- 
fer A  I.  a.  1927  RDIJ.  20J,  Rcl.  on. 

[P  214  G  1,2] 

(b)  Civil    P.    C  ,    S    100— Finding    of    facts 
not     questioned     in     first     appeal     cannot  be 
railed  in  second  appeal. 

If  finding  of  (act  by  the  trial  Court  is  uob 
questioned  in  the  first  appeal,  no  objec- 
tion can  be  allowed  to  ba  raised  against  it  on 
second  appeal  to  the  High  Court).  f  P  214  C  '2} 

P.  K   Basil— tor  Appellants 
Dd  Them  (2)  —for  Respondents. 
Judgment  —  respondents   1    and    5 
brought  ii  suit  against  the  appellants  and 
respondent     ti    in      the     Sub-Divisional 
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Court  of  Pa-in  for  possession  of  certain 
land,  Respondent  1  Maung  Nge  waa 
married  to  one  Nan  Pun  ani  rea- 
poadonts  2  to  5  are  hia  children  by  Nan 
Pun.  The  plaint  seta  forth  that  the 
lind  in  suit  wa.a  the  property  of  Maung 
Nge  and  Nan  Pun,  and  that  the  defen- 
dants are  in  wrongful  possession  thereof. 
It  doe?  not  state  how  the  defendants  cime 
into  possession.  The  defendants  pleaded 
thit  possession  of  the  land  was  given  by 
Nan  Pun  during  her  lifetime  under  a 
contract  of  silo,  and  that  the  sum  of 
900  was  paid  as  consideration  Plain- 
tiff 1  when  examined  stated  that  he  did 
not  know  of  his  own  knowledge  about 
this  alleged  transaction,  hut  that  his 
wife  told  him  that  she  had  mortgaged 
the  land  to  the  respondents,  Aung  Bin 
and  Ma  Tun. 

The  defendants  called  evidence  to  prove 
that  they  obtained  possession  under  a 
contract  of  sale,  and  their  evidence  on 
this  point  was  believed  by  the  trial 
Judge.  Maung  Nge  himself  was  admit- 
tedly not  an  active  pirty  to  the  transfer 
but  in  accordance  with  the  principle  ap- 
proved in  tho  C13Q  of  Ma  Paing  v.  Maung 
Shwe  Hpaw  (l),  the  trial  Court  held  that 
the  transfer  by  Ma  Nan  Pun  was  a  good 
transfer,  binding  both  husband  and  wife. 
The  plaintiff's  suit  was  therefore  dis- 
missed. 

The  plaintiffs  appealed  and  the  Dis- 
trict Court  modified  the  decree  by  direct- 
ing that  one-third  of  the  land  be  given 
to  the  plaintiffs  Against  this  decree  the 
defendants  have  appealed,  and  the  plain- 
tiffs have  filed  cross-objections.  The 
land  in  question  was  admittedly  inherited 
by  Ma  Nan  Pun  from  her  parents,  and 
in  my  opinion  the  trial  Court  was  right 
in  following  the  principles  laid  down  in 
Ma  Paing's  case  The  District  Judge 
appears  to  have  thought  that  those  prin- 
ciples would  not  be  applicable  because 
the  transfer  had  taken  plaae  before  the 
decision  in  Ma  Paing's  case.  But  there 
is  nothing  in  the  judgment  in  that  oase 
to  justify  any  such  interpretation  of  its 
meaning.  In  so  far  as  the  finding  in  that 
oaae  differs  from  earlier  decisions,  it  in- 
terpreted the  law  in  a  different  manner 
from  previous  interpretations,  but  no 
3ourt  has  the  power  to  mako  a  fresh  law, 
sordid  the  Full  Banoh  which  decided 
Ma  Paing's  case  purport  to  do  so.  The 

"(iJ7.  7 TR.    1927   Rang.    209=5~IUngr29~G 
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principles  approved  in  that  case  were 
held  to  be  principles  underlying  Burmese* 
Buddhist  Liw,  and  if  the  decision  is  cor- 
rect, they  were  applicable  in  1917  no  leas- 
thin  in  1927 

In  the  preaant  cise,  it  is  admitted  that 
the  money  which  Ma  Nan  Pun  obtained 
was  used  to  pay  off  the  family  debts. 
The  property  had  been  inherited  by  her,, 
and  the  circumstances  are  such  as  to  raise' 
a  strong  presumption  that  in  disposing 
of  the  property  she  was  acting  on  behalf 
of  the  marriage  partnership.  The  Dis- 
trict Judge  waa  therefore  in  my  opinion 
in  error  in  holding  that  the  plaintiffs 
were  entitled  to  a  third  share  in  the- 
land.  In  the  cross-objection  one  of  the^ 
grounds  is  that  there  ia  no  satisfactory 
oral  evidence  as  to  the  alleged  transfer. 
On  this  point,  there  was  a  definite  find-, 
ing  by  the  trial  Judge  against  the  respon-j 
dents,  and  although  tho  respondents  ap- 
pealed against  the  trial  Court's  judgment 
they  did  not  in  their  appeal  to  the  Dis  , 
trict  Court  question  the  CDrrectneaa  of 
the  trial  Court's  finding  of  fact.  They 
cannot  therefore  be  allowed  to  raise  this 
point  now  In  my  opinion  the  caae  was 
rightly  decided  by  the  trial  Court.  I  set 
aside  the  decree  of  the  District  Court  and 
restore  that  of  the  trial  Court  dismissing 
the  suit  of  the  plaintiff-respondents.  The* 
plaintiff-respondents  will  piy  the  costs 
of  the  defendant-appellants  in  all  three* 
Courts. 

P.N./R.K,  Decree  set  aside. 
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RUTLEDGE,  C    J  ,  AND  BROWN,  J. 

Daw  Phaw — Plaintiff — Appellant. 
v, 

Ma  Tin  Nu  and  another — Defendants- 
Respondents. 

First  Appeal  No  215  of  1928,  DaoideJ^ 
on  18th  February  1929,  from  judgment 
of  Original  Side  in  Civil  Regular  No  237 
of  1927. 

Religious  Endowments  —  Shwe  Da  go  in 
Pagoda—  Under  scheme  framed  by  late  Court 
of  Recorder  of  Rangoon  in  Civil  Regular  Suit 
No  139  of  1884  property  within  precincts  of 
Pagoda  grant  is  vetted  in  trustees  and  they 
have  sole  right  to  repair  buildings  such  a*. 
Zayats, 

Uudar'A  schema  framed  by  bho  late  Court  of" 
tha  Recorder  of  Rangoon    ID  the  Civil  Regular 
Suit;  No.  13?  of   1884,  bho  property    within  the' 
precincts  of  the  Pagoda    graat  ia  vested  ia  ho 
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truataea  and  they  have  the  sola  right  to  repair 
buildings  such  AS  zayafca,  and  although  bye- 
law  of  the  trustees  mentions  bhib  a  register 
shall  be  kept  by  them  for  the  purpose  of  re- 
questing the  original  donor  an3  bin  rapresanta- 
tivea  and  descendants  fco  undertake  the  re- 
pairs, the  maintaining  of  such  register  IB 
purely  a  matter  of  grace  on  the  part  of  the 
trustees  and  the  High  Court  has  no  power  to 
aot  as  a  Court  of  appeal  or  revision  from  any 
deoisiofi  which  the  trustees  might  make  as  to 
what  name  should  ba  entered  in  the  register. 

[P  215  C  2] 

Halkar — for  Appellant. 

E.  Maung — for  Respondents 

Judgment. — -This  is  an  appeal  from 
a  judgment  of  the  Original  'Side  of  this 
Court,  dismissing  bhe  ' plaintiff-appel- 
lant's suit,  which  was  for  a  declaration 
that  aho  had  the  sole  right  to  do  repairs 
to  the  zayat  situated  at  the  southern 
slope  of  the  Shwe  Dagon  Pagoda  now  re- 
gistered wrongly  in  the  name  of  Daw 
Kyin  as  against  bhe  defendant-respon- 
dents. The  defence  set  up  in  para  10  of 
the  written  statement  stated: 

"That  the  zayat.  being  property  subject  to  a 
charitable  trust  under  a  scheme  framed  by 
the  late  Court  of  tha  Racordar  of  Rangoon  in 
Civil  Regular  Suit  No.  131  of  1984,  the 
trustees  of  tho  Shwo  Dagon  Pagoda  appointed 
under  the  said  scheme  have  full  legal  title  to 
and  control  over  tho  zayat  in  suit,  and  that 
the  plaintiff  ia  not  entitled  bo  maintain  this 
suit  against  the  defendants." 

A  reference  to  the  scheme  shows  that 
amongst  the  duties  of  the  trustees  are 
enumerated  the  following  : 

"(0  They  shall,  out  of  the  trust  funds,  keep 
in  repair  the  said  pagoda,  and  the  pagoda, 
zayata,  and  other  buildings  connected  there- 
with, and  the  platform  thereof,  and  the  steps 
leading  thereto. 

(ii)  They  shall  control  the  erection  oE  new 
pagodas,  zayata,  spiral  sheda,  altars,  idols, 
fiag-poles,  and  bella  on  the  above  '  *  *. 

They  shall  have  control  over  all  offerings 
made  at  the  said  pagoda  and  all  other  proper- 
ty held  in  trust  for  tho  purpoaea  of  the  aaid 
pagoda.11 

Though,  in  the  scheme,  DO  paragraph 
specifically  vests  the  property  in  the 
trustees,  the  decree  in  the  said  suit — 
Civil  Regular  No.  139  of  1884— has  the 
following  paragraph  : 

"And  it  is  further  ordered  and  decreed  that 
all  the  funds  and  property  now  held  for  the- 
purpoaea  of  the  said  decree  ahall  be,  and  the 
same  is,  hereby  vested  in  the  abovementioned 
persona  aa  trustees  of  the  same  for  the  pur- 
poaea of  the  aaid  pagoda." 

We  are  satisfied  that  the  property 
within  the  precincts  of  the  Pagoda  grant 
is  vested  in  the  trustees,  and  that  they 
— and  they  only— have  the  right  to 
repair  buildings,  such  as  zayata.  This 
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has  not  been  disputed  by  the  appellant 
and  the  trustees  have  not  been  joined  as 
parties  to  the  present  suit. 

The  Rules  and  Regulations  of  the  Shwe 
Dagon  Pagoda  Trust  (Ex  A),  set  out) 
this  very  clearly  : 

"*  *  '  All  the  kuthodawd  built  and 
standing  on  the  Saored  Hill  ahall  be  repaired, 
decorated  and  maintained  only  by  the  pagoda 
trustees  according  fco  their  will  and  pleasure 

»  *  m    ii  r 

The  trustees  in  the  exercise  of  their 
will  and  pleasure  may  request  the  ori- 
ginal donor  or  his  or  her  representative 
or  descendants  to  undertake  the  repairs, 
and  their  bye-law  goes  on  to  mention 
that  for  this  purpose  a  register  shall  be 
kept  by  them,  and  the  names  of  such 
descendants  may  be  changed  as  may  be 
necessary  through  death  or  migration 
elsewhere.  Bub  the  reading  of  this  bye- 
law  as  a  whole  makes  ii  clear  that  the 
maintaining  of  such  a  register  is  purely 
an  act  of  grace  on  the  part  of  the  trus- 
tees, and  entries  on  such  register  are 
matters  with  which  they  (the  trustees), 
are  only  concerned 

In  effect  the  appellant  is  asking  this 
Oourt  to-aot  as  a  Court  of  appeal  or  re- 
vision from  the  acts  of  the  trustees.  Our 
simple  answer  is  thab  we  have  no  such 
power  From  any  decision  which  the 
trustees  might  make  as  to  what  name 
should  he  entered  on  this  register,  there 
is  no  appeal  to  this  Court.  They  are  iu 
a  much  better  position  to  come  to  a 
right  decision  than  we  are,  and  it  is  clear 
that  they  were  acting  within  then 
powers.  The  appeal  accordingly  fails 
and  must  be  dismissed  with  costs,  seven 
gold  mohurs. 

P.N./R.K. 


Appeal  dismissed. 
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CHARI  AND  SHOWN,   JJ. 

Maung  Ba  Thein  and  another— Defen- 
dants— Appellants. 

v. 

U  Po  Min—  Plaintiff— Respondent. 

First  Appeal  No.  6  of  1929,  Decided 
on  19th  June  1929,  from  a  decree  of 
Disfc.  Judge,  Yamathin. 

Civil  P.  C.f  O.  17,  R.  1  (l)-On  day  fixed 
for  hearing,  cate  not  called  until  2  p.m. — Six 
witneiiei  for  plaintiff  examined  and  40  wit- 
neuei  for  defendant  present  —  Defendant1! 
advocate  appearing  in  other  Court  and  de- 
fendant applying  for  adjournment  but  Court 
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refining — Though  defendant  has  not  shown 
sufficient  cause  for  not  being  ready  with  hii 
case,  Court  should  use  its  discretion  in  al- 
Jowing  adjournment. 

On  the  day  fixed  for  hearing  the  case  was 
nob  called  until  2  p.  in.,  and  6  witnesses  for 
tho  plaintiff  were  examined  and  40  witnesses 
for  the  defendant  were  present.  The  defend- 
ant asked  for  rvdjoummeut  on  tho  ground  that; 
hi  a  advocate  WAS  app'aring  in  some  othor 
suit  and  the  Court  refuted  the  application. 

Held  that  although  the  defendant  had  nob 
shown  sufficient  cause  for  not  being  ready 
with  his  casj,  the  C^urt  sho'ild  exercise  its 
discretion  in  allowing  an  adjournment  for 
even  if  the  defendant's  advocate  had  been 
present  it  would  havo  been  impossible  to  pro- 
ceed very  far  with  the  defence  case  on  the 
day.  [P  216  G  2] 

Aiyangar — for  Appellants. 

Po  Aye—toi  Respondent. 

Judgment. — The  respondent  brought 
a  suit  in  the  District  Court  of  Yamefchin 
for  possession  of  146  67  acres  of  land. 
The  case  was  originally  fixed  for  hearing 
of  witnesses  on  2nd  and  3rd  November 
1928.  On  3rd  November  1928,  the 
plaintiff  was  examine  1  and  an  adjourn- 
ment was  then  allowed  owing  to  the  ab- 
sence of  certain  maps.  Tho  case  wag 
then  fixed  for  hearing  on  14th  November 
1928.  The  diary  entry  of  that  dite  re  ids 
as  follows  : 

"  Called.  Plaintiff  and  defendants  present. 
Pleader  for  plaintiff  present.  Dafendant  1 
says  he  and  hla  witnesses  will  bo  examined 
when  his  pleader  appaars  Six  prosecution 
witnesses  examined.  Plaintiff  closes  hia  ca^n. 
Defendant  1  states  he  will  not  examine  his 
witnesses  as  his  pleader  is  absent.  Judgment 
on  17th  November  1928,  parties  warned.  All 
defence  witnesses  present." 

On  28th  November  1928,  an  applica- 
tion supported  by  affidavit  was  filed  ask- 
ing that  the  defendants  might  bo  allowed 
to  examine  their  witnesses  before  judg- 
ment was  delivered.  The  Judge  passed 
orders  on  this  application),  the  next  day 
refusing  to  allow  it,  and  delivered  judg- 
ment the  same  day.  The  present  appeil 
is  filed  on  the  grounl  that  the  defend- 
ants should  under  the  circumstances  have 
been  given  an  opportunity  of  examining 
their  witnesses.  Affidavits  havo  been 
filed  in  which  it  is  stated  that  the  case 
was  not  called  on  14th  until  2  p.  m 
and  that  when  the  defendants  asked  for 
an  adjournment  on  the  ground  that  their 
advocate  was  appearing  in  the  Sessions 
Court  at  Pyinmana,  the  application  was 
refused. 

No  counter  affilavits  have  been  filed, 
and  we  may  accept  these  statements  as 


norrect.  Six  witnesses  were  examined 
for  the  plaintiff  on  14th  November  1928, 
and  it  must,  therefore,  have  been  getting 
very  late  in  the  afternoon  when  the 
plaintiff  closed  his  case.  It  appears  that 
some  40  witnesses  for  the  defendants 
were  present  The  defendant  had  not 
perhaps  shown  sufficient  reason  for  not 
being  ready  with  their  case  ;  but  in  the 
special  circumstances  we  think  that  the 
trial  Court  should  have  exercised  his 
discretion  in  allowing  an  adjournment  on 
the  piyraeufc  of  ojsts.  Even  had  the 
defendant's  advocate  been  there,  it  would 
have  been  impossible  to  proceed  very  far 
with  the  defence  case  on  14th  November 
1928.  We  accordingly  set  aside  the 
decree  of  the  trial  Court  and  remand  the 
case  to  that  Court  for  tho  defendants  to 
be  allowed  to  produce  their  evidence  on 
their  first  piying  to  the  plaintiff  the 
costs  of  tAio  adjournment,  advocated  fee, 
3  gold  imhura.  Appellants  will  be  en- 
titled to  a  refund  of  the  court-foas  piid 
in  this  appail,  but  will  piy  the  respon- 
dent, his  costs  in  this  appeal  2  gold 
m jhurs 

r  N  /R.TC  Case  remanded. 
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RUTLEDGE,  G    J    AND  \f AUNG  B\ 
AND  BllOWN.  JJ. 

E    W.  Dlaokmore 

v 
Biackmore  Nora  and  another. 

Civil  Raf  No.  8  of  192H,  Decided  on 
5jh  March  1929  for  confirmation  of  a 
decree  pxsaed  hv  Disb  Fulge,  Mandalay. 

^  =£  Divorce  Act,  S.  14 —Condonation  of 
pait  matrimonial  offences  is  impliedly  con- 
ditioned upon  future  gojd  behaviour  of  of- 
fending spouse  and  so  it  a'ler  condonation 
o'fencei  are  repeated,  right  lo  make  con- 
doned offenc-  ground  for  divorce  revives — 
Wife  committing  adultery —Then  husband 
and  wife  living  together  for  mo  me  months  — 
Wife  again  deserting  husband — Subsequent 
desertion  is  sufficient  ground  for  making 
previous  adultery  rround  for  divorce  and 
husband  is  entitled  to  decree  for  divorce. 

Condonation  of  past  rn\!irimoni.il  offences 
ia  impliedly  conditioned  upon  thj  future  good 
bdhaviour  of  the  offending  spouse  and  BO  if 
after  condonation,  the  offences  are  repeated, 
the  right  to  make  the  condoned  offences  a 
ground  for  divorce  revives  ;  Lo  constitute 
reviv.il  of  the  condoned  offence,  the  offending 
spouse  need  not  be  guilty  oE  offences  of  tha 
same  character  as  that  condoned  :  any  mis- 
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-conduct  ii  sufficient  which  indicates  that 
the  condonation  was  not  accepted  in  good 
faith  and  upon  the  reasonable  condition! 
implied.  [P  219  0  1] 

N  and  K  wero  married  and  had  three 
children.  A'  then  committed  adultery  and 
liad  a  child  After  thia  again  both  N  and  K 
lived  together  for  some  months  when  A'  left 
N  taking  her  children  with  her 

Held  that  though  there  waa  condonation 
of  fchelmatrirnonial  offences,  tha  subsequent 
desertion  was  a  sufficient  ground  for  making 
the  previous  adultery  a  ground  for  divorce 
and  N  was  entitled  to  a  decree  for  divorce  • 
47  Cal.  1068,  Rel.  on.  [P  218  C  1] 

(b)  Divorce  Act,  S.  2 — Domicile  illustrated. 

Husband  and  wife  were  residing  in  India 
since  their  marriage  in  1918.  Husband  said 
that  he  was  domiciled  in  India  and  had  no 
intention  of  returning  to  England.  Wife 
also  said  that  she  intended  settling  in  India 
and  did  not  mean  to  go  back  to  England. 

Held  .  that  there  wa<*  no  reason  not  to 
accept  their  statements  that  they  had  made 
India  their  domicile.  [P  217  G  1] 

Judgment.  —  The  District  Judge, 
Mandalay,  ha?  passed  a  decree  for  dis- 
solution of  marriage  in  favour  of  one 
Earnest  Walker  Blackmore  against  Mrs. 
Nora  Blackmoro,  and  has  referred  the 
proceedings  to  this  Court  for  confirma- 
tion. The  proceedings  were  taken  under 
the  Divorce  Act  and  by  S.  2  of 
that  Aot  as  amended  by  Act  25  of 
1926  the  District  Court  only  has  juris- 
diction in  cases  where  the  parties  to  the 
marriage  are  domiciled  in  India  at  the 
time  when  the  petition  is  presented. 
Of  the  parties  to  the  marriage  in  this 
case,  the  petitioner  was  born  in  England 
and  the  respondent  at  Allahabad.  The 
petitioner  says  that  he  has  been  with 
the  Indian  Army  since  1913  that  is,  for 
some  15  years,  that  he  is  domiciled  in 
India  and  that  he  has  no  intention  of 
returning  to  England,  and  the  respond- 
ent also  says  that  she  intends  settling 
in  India  and  does  not  mean  to  go  back 
to  Ireland  or  Britain  The  parties  have 
certainly  been  residing  in  India  ever 
since  their  marriage  in  the  year  1918, 
and  we  see  no  reason  why  we  should  not 
accept  their  statements  that  they  have 
made  India  their  domicile  The  Dis- 
trict Court  therefore  hacV  jurisdiction  in 
the  matter. 

The  petition  filed  by  the  petitioner 
•sets  forth  that  the  parties  were  married 
in  1918  and  have  three  children.  A 
fourth  child  was  born  to  the  respondent 
but  the  paternity  of  that  child  is  denied 
by  the  petitioner.  In  Dacember  1927 
ihe  respondent  left  the  petitioner  'who 


was  then  in  Rangoon  and  went  to  Manda- 
lay.  She  has  admitted  committing  adul- 
tory  there  wfth  a  person  unnamed. 
Later  on  the  petitioner  was  transferred 
to  Mandalay  and  tbe  parties  lived  to- 
gether again  from  19th  April  1928. 
They  remained  under  the  same  roof  until 
the  8th  July  when  the  respondent  left 
the  petitioner  taking  her  children  with 
her.  The  petition  further  sets  forth 
that  the  petitioner  has  reason  to  suspect 
the  respondent's  relations  with  the  co- 
respondent, but  he  makes  no  definite 
allegation  of  adultery  with  him 

The  respondent  in  her  written  state- 
ment denies  the  charge  of  adultery. 
She  has  since,  however,  admitted  that 
the  fourth  child  is  not  by  her  husband. 
The  District  Judge  has  held  that  adul- 
tery with  the  co-respondent  has  not 
been  proved  but  that  it  is  clear  that 
she  had  previously  commit; bed  adultery 
with  others  in  India  and  that  she  has 
subsequently  been  unfaithful  in  Manda- 
lay.  Although  there  was  a  temporary 
condonation  of  these  matrimonial  off- 
ences, the  subsequent  desertion  revived 
the  offences  and  he  therefore  gave  a 
decree  for  divorce. 

The  learned  District  Judge  has  dealt 
with  the  facts  at  some  length  in  his 
judgment  and  we  agree  with  him  gen- 
erally thereon.  There  is  certainly  no 
proof  of  adultery  witli  the  co-respondent. 
It  is  admitted,  however,  that  the  fourth 
child  who  wa,s  born  in  Bjmbay  in  about 
June  1927  is  not  the  petitioner's  child 
and  in  a  letter,  "rix.  H,  dated  16th 
April  1928  the  respondent  wrote  : 

11  Since  leaving  you  on  the  2Uh  December 
I  have  been  unfaithful  to  you,  having  com- 
mit bod  adultery  with  a  certain  pjraon.  Thia 
took  place  in  January,  while  living  at  tha 
Grand  Hotel.11 

The  petitioner  has  also  given  oral  evi- 
dence as  to  alleged  admission  by  the 
respondent  to  him.  The  respondent 
says  that  she  wrote  this  letter  because 
at  that  time  she  wished,  him  to  divorce 
her,  and  that  the  statement  in  it  as  to 
her  committing  adultery  is  not  true, 
Bat  this  does  not  sound  very  convincing 
aqd  we  accept  the  District  Judge's  con- 
clusion that  adultery  with  some  persons 
unknown  in  Mandalay  was  proved. 

The  respondent  lefb  the  petitioner 
four  days  before  he  filed  his  petition 
and  has  lived  apart  from  him  ever  since. 
This  does  not  seem  to  have  been  with 
the  consent  of  the  petitioner.  In  the 
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case  of  Constance  Catherine  Moreno  v. 
Henry  William  Bunn  Moreno  (1),  at 
,p,  1075  Mukerji,  J.,  remarks  : 

11  Wo  may  then  treat  it  aa  well  settled  that 
condonation  of  past  matrimonial  offences  ifl 
impliodly  conditioned  upon  the  future  good 
behaviour  of  tha  offending  spouse,  and  it 
follows  that  if  after  condonation,  tho  oilencea 
are  repeated,  the  right  to  make  the  condoned 
offences  a  ground  for  divorce  revives  to  con- 
stitute revival  of  tho  condoned  offences,  the 
offending  spouse  need  not,  however,  be  guilty 
of  offences  of  the  same  character  as  that  con- 
doned :  any  misconduct  is  sufficient  which 
indicates  that  the  condonation  was  not  ac- 
cepted in  good  faith  and  upon  the  reasonable 
conditions  implied," 

We  agree  that  in  the  present  case  the 
desertion  was  a  sufficient  ground  for 
making  the  previous  allegation  of  adul- 
tery a  ground  for  making  the  previous 
allegation  of  adultery  a  ground  for 
divorce  Neither  of  these  adulterers 
has  been  joined  as  co-respondents  in  the 
case,  but  with  regard  to  the  offence  in 
Mandalay,  it  is  clear  that  the  name 
of  the  adulterer  is  unknown  to  the  peti- 
tioner, and  cannot  be  found  out  by  him. 
That  being  so,  the  petitioner  has  a  good 
ground  for  being  excused  by  the  Court 
under  8.  11  of  the  Act  from  naming  this 
adulterer.  There  is  no  suggestion  of 
collusion  in  this  case  and  we  think  the 
decree  for  divorce  is  justified.  We 
accordingly  confirm  the  decree. 

P.N  /R.K.  Decree  confirmed. 

(1)   [1920]    47     Cal.   1068=57    I.    C.    210=31 
C.  L.  J.  435. 
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RUTLEDGE,  C    J  ,  AND  BROWN,  J 

Ma  Them—  Appellant 
v 

Ma  A/ ya  and  another — Respondents. 

First  Appeal  No.  147  of  1928,  Decided 
on  13th  Februiry  1929,  from  judgment 
of  Original  Side  in  Civil  Regular  No.  408 
of  1923. 

(a)  Burmese      Law    (Buddhist)   —  Kanitiift 
children. 

Kanitha  children  can  BUG  for  partition  after 
the  death  of  one  parent;  on  the  remarriage  of 
the  surviving  parent  .  A.  I.  R  1026  Rang. 
211  nnd  2  L.  B.  R.  255,  Rel.  on  ,  A.  I.  R.  1921 
L.  B.  68,  Coin.  3  V.  B.  R.  40.  not  Foil,  A.  I.  R. 
1914  P.  C.  97,  Ref.  [P  220  C  1] 

(b)  Burmeie    Law    (Buddhiil)— Right      of 
kanitha  child  io  claim    partition  after  death 
of  one  parent  on  the  remarriage    of  survivor 
can  be  claimed  by  keiktima  child, 

A  keiktiraa  child  is  in  all  ordinary  circum- 
stances entitled  to  equal  partition  of  inherit- 
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with  the  natural  children.  That  being 
so,  the  right  of  kanitha  child  to  claim  parti* 
tion  after  the  death  of  one  parent  on  the  re- 
marriage of  the  survivor  can  bo  claimed  by  » 
keikbima  ohild  ,  A.  I.  R.  1926  Rang.  148r 
Rel.  on.  [P  220  C  2J 

K.  C.  Bose— for  Appellant. 

Hay— tor  Respondents 

Judgment. — The  appellant  in  this 
case,  Ma  Thein,  claims  to  be  the  adopted 
daughter  of  U  Maung  Maung  and  his- 
wife,  Ma  Pwa,  deceased.  After  the 
death  of  Ma  Pwa,  U  Maung  Maung  mar* 
ried  Ma  Mya,  the  respondent,  who  id  a 
sister  of  Ma  Fwa,  and  the  appellant 
claims  that  she  was  again  adopted  by  U 
Maung  Maung  and  Ma  Mya  U  Maung 
Maung  died  in  1914,  and  in  1918  Mf» 
Mya  married  one  Bj,  Than.  The  appel- 
lant claims  partition  of  property  on  the 
ground  that  her  surviving  adoptive  par- 
ent has  married  again.  The  suit  ha& 
been  dismissed  on  the  preliminary 
ground  that  sucli  a  suit  does  not  lie- 
Two  questions  arose  for  decision.  It.  was- 
contended  in  the  first  instance  that 
under  Burmese  Buddhist  Law,  when  one 
pirent  died  and  the  surviving  parent 
remarried,  the  kanitha  children  of  the 
first  marriage  had  no  right  to  claim 
partition  of  property  as  against  the  sur- 
viving parent,  and,  secondly,  it  was 
claimed  that,  even  if  the  kanitha 
children  were  entitled  to  claim,  an 
adopted  ohild  would  have  no  such  right. 

On  the  first  point  the  learned  trial 
Judge  held  that  he  was  bound  by  the 
ruling  of  a  Bench  of  this  Court  in  the 
case  of  Maung  Po  Km  v  Maung  Tun 
Yin  (1).  But  on  the  second  point  he 
held  in  favour  of  the  defendants,  and, 
therefore,  dismissed  the  suit.  The  ap- 
pellant, while,  cf  course,  supporting  the 
finding  of  the  trial  Judge  on  the  first 
point  contends  that  he  was  wrong  on  the 
second  point,  and  that  an  adopted  child 
has  the  same  right  as  natural  children 
to  claim  partition  on  remarriage  of  the 
surviving  parent.  That  a  keiktima  child 
is  not  in  every  respect,  so  far  as  inherit- 
ance is  concerned,  in  the  same  position 
as  natural  children  was  decided  in  the 
case  of  Maung  Po  An  v.  Ma  Dwe  (2)r 
where  it  was  held  that  a  keiktima 
adopted  son  could  not  claim  from  the 
adoptive  mother  her  auratha  son's* 
quarter  share  of  the  estate  on  the  death, 

(1)  A.  I.  B.  1926~BangT2li==4  Bang.  207/ 

(2)  A.  I.    B.    1926   Bang.   143=4   Bang.   164 
(F.B.). 
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of  the  adoptive  father,  and  th«  leamed 
trial  Judge  has  held  that  on  the  same 
analogy  an  adopted  child  cannot  claim 
partition  on  remarriage 

We  think  that  it  will  be,, more  oonveni- 
ent  in  this  appeal  to  dnil  with  the  first 
question  raised  before  the  trial  Court 
first.  It  is  argued  before  us  on  behalf 
of  the  respondents  thit,  whilo  the  trial 
Courc  wag  perfectly  right  In  holding 
that  the  adopted  child  cinnot  claim 
partition  on  remarriage,  the  decision  in 
Maung  Po  Kin's  case  (1)  was  wrong. 
If  we  agree  with  him  on  this  point,  the 
second  question  raised  does  not  arise  ; 
and,  if  we  do  not  agrae  with  the  con- 
tention on  this  point,  it  will  still  be 
necessary  to  consider  the  principles  on 
which  Maung  Po  Kin's  case  (1)  was 
decided  to  enable  us  to  come  to  a  deci- 
sion as  to  whether  the  general  rights  of 
kanitha  children  in  this  respect  is  a 
right  shared  also  by  adopted  children. 
Before  Maung  Po  Kins  case  (1)  was 
decided  there  were  two  directly^  contrary 
decisions  bearing  on  this  point.  In  the 
case  of  Ma  Thin  v.  Ma  Wo,  Yon  (3)  it  was 
held  that  a  daughter,  being  an  only 
child,  is  entitled  to  cUira  a  one-fourth 
share  of  her  parents'  joint  estate  from 
her  mother,  when  the  latter  remarries 
after  the  father's  death.  The  question 
thea  decided  had  reference  only  to  the 
case  of  an  eldest  daughter,  but  the 
leirned  Judges  who  decided  the  case 
were  clearly  of  opinion  that  the  children 
generally  were  entitled  to  claim  parti- 
tion on  remarriage 

A  directly  contrary  view  of  the  law 
was  taken  in  Upper  Burma  in  the  case 
of  Mi  The  0  v.  Mi  Swe  (4).  In  that 
cise  the  late  Mr.  MoColl  held  that  on 
the  remarriage  of  her  mother,  the  eldest 
daughter  could  not  make  a  general  claim 
on  the  estate  ;  and,  if  he  is  right  in  this 
contention,  clearly  the  kanitha  children 
could  mike  no  such  claim.  There  is  no 
direct  reference  to  Mi  The  O's  case  (4) 
in  the  judgment  in  the  case  of  Maung 
Po  Rin  (l).  There  is,  however,  a  refer- 
ence to  an  earlier  case,  that  of  Maung 
Shwe  Ywet  v  Maung  Tun  Shein  (5) 
in  which  Mi  The  O's  case  was  referred 
to.  The  correctness  of  the  decision  in 
Mi  The  O's  case  (4)  was  not  then  dir- 
ectly in  question,  but  Heald,  J.  in 

(3)  [1903-04]   2  L.  B.  R.  255. 

C4)   [1914]  a  U.  B.  R.  46-28  I.  C.  821. 

(5)  A.  I.  R.  1921  L.  B.  63=11  L.  B.  R.  199. 


bis  judgment  expressed  a  doubt  as  to 
whether  tba  decision  WAS  good  law.  The 
Bench  decision  of  this  Court  in  Maung< 
Po  Kins  case  (l)  is  admittedly  not 
founded  on  any  texts  in  tho  Manugye^ 
Dhammathat  and  admittedly  the  Manu- 
gye  Dhammathat  is  binding  on  us  if  its- 
provisions  are  clear  on  the  point.  That- 
was  definitely  decided  by  their  Lord- 
ahips  of  the  Privy  Council  in  the  oi.se  of 
Ma  Hum  Bwin  v.  U  Shwe  Gon  (6). 
It  is  to  be  noted  that  Mi  The  O's  case* 

(4)  appears  to  have  baen  decided    before 
the  decision  of  the  Privy  Council    in    Ma 
Hnin  Bwin's  case   (6)    but    Mr.    McColL 
nevertheless  based  his   decision   in   that 
case  in  part  on   the   Manugye.     Ha  does- 
not,  however,  deal    with    the    provisions 
of    the    Manugye   Dhammathat    on     the* 
point  in  any  detail. 

In  Ma  Thins  case  (d),  from  the  deci- 
sion in  which  he  was  dissenting,  Birka,  J.T 
remarked  : 

§l  *  "  *  the  Manugye,  Manu,  Amwebon- 
seem  to  say  that  the  eldest  daughter  ia  merely 
entitled  to  a  one-fourth  share  of  tho  father's 
olothos  and  ornaments." 

The  provisions  of  the  Manugye  Dham- 
mathat were  exhaustively  discussed  by 
Heald,  J.,  in  Maung  Shwe  Ywet's  cis& 

(5)  and  be  came  to  the  definite  conclusion* 
that  the  provisions  of   this   Dhain-nathat- 
on  the  question  whether  an  eldest   child! 
other  than  the  auratha,  can  claim   parti- 
tion on  the  remarriage  of   the   surviving 
parent  were    by   no    meina   clear.     T  hat- 
view  was  impliedly  adopted  by    a    Banch' 
of  this  Court  in   Mauny    Po    Kin's    case- 
(1),  which    was    only   a   development   of 
Maung   Skive    Y  wet's   cj.se   (5).     Admit- 
tedly   the   point    is    one    on    which    the* 
Dhammathats  themselves  are  in   conflict- 
and  it  is  possible  to  cite  texts  from  them* 
in  support  of  either  view. 

After,  a  consideration  of  the  case,  a, 
Banch  of  this  Court  has  definitely  held 
that,  on  the  remarriage  of  the  surviving 
parent,  the  eldest  child,  if  he  or  she  has- 
not  already  taken  a  quarter  share  in  the1 
joint  estate  as  auratha,  becomes  entitled. 
to  a  quarter  share  in  the  estate  ;  and 
also  that  the  children,  other  than  the* 
eldest  child,  become  entitled  to  a  quarter 
share  of  the  joint  estate  On  a  point- 
on  which  the  Dhammithats  are  so- 
divided  in  opinion,  we  are  not  prepared' 
to  differ  from  this  finding.  We  accept- 
the  decision  in  Maung  Po  Kin's  case* 

(6;  A.  I.  R.  1914   P.  l3.™97=4i   Gal.   887=411 
I.  A.  121  (P.O.). 
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ithat  kanibha  children  can  sue  for  parti- 
tion after  the  death  of  one  parent  on  the 
remarriage  of  the  surviving  parent. 

That  being  so,  it  remains  for  UB  to 
decide  whether  this  right  to  claim  parti- 
tion can  bo  exercised  by  the  keiktima 
child.  The  learned  trial  Judge  has 
answered  this  question  in  the  nega- 
tive. It  was  held  by  a  Full  Bench  of 
this  Court  in  the  cise  of  Maung 
Po  An  v  Ma  Dwe  (2),  that  a  keiktima 
adopted  son  is  not  entitled  to  claim  from 
the  adoptive  mother  on  the  death  of  the 
adoptiva  father,  the  aura.tha  son's 
quarter  share  of  the  esbite  of  the  adop- 
tive parents.  The  learned  Judge  WAS 
unable  to  see  the  distinction  between 
-fcho  case  of  u.  keiktima  child  claiming 
patition  on  the  death  of  the  parent  on 
the  strength  of  his  being  aurathd,  and 
that  of  a  keiktima  child  claiming  parti- 
tion on  the  remarriage  of  bhe  surviving 
parent.  Ileald,  J  ,  who  referred  the 
question  in  Mauny  Po  An's  cise  (2)  for 
reference  to  the  Full  Bench,  remarks 
in  his  referring  judgment  at  p.  195  as 
.follows  : 

"  Bub  even  if  the  obscure  passage  cited 
above  from  Ch.  2G!;h  of  the  lOch  Book  of 
Manugye  b?  road  as  meaning  Chat  the  keik- 
tima child  takes  ita  place  according  to  its. ago 
among  the  own  children  of  his  adoptive  par- 
ents, then,  although  under  the  modern  rule 
it  would  share  equally  with  the  other 
children,  it  does  not  aoem  to  nn  to  follow  that 
if  it  way  the  eldest  child  of  the  family  it 
would  necesjarily  acquire  thy  special  rights 
of  bhe  auratha  or  eldest-born  child  either  on 
the  death  of  one  parent  or  on  the  rjmirriage 
of  the  survivor.  On  the  contrary  I  am 
strongly  of  opinion,  as  I  have  suggested  above, 
that  any  Burman  jurist  who  was  familiar 
with  tho  DhaminathUa  and  with  the  constant 
opposition  in  moaning  between  auracha  and 
keiktima,  would  h,ive  regarded  the  proposition 
that  the  keiktima  could  ever  be  auratha  aa  a 
contradiction  in  terms.  " 

The  Full  Banch  aaawerel  the  refer- 
ence as  follows 

"  A  keiktirn*  adopted  son  is  not  entitled  to 
claim  from  an  adoptive  mother  on  the  death 
of  the  adoptive  father  the  auratha  sop's 
quarter  share  of  the  estate  of  the  adoptivd 
.parents.  " 

And  at  p.  200  of  their  judgment,  the 
following  passage  occurs  : 

"  We  ara  satisfied  that  according  to  the 
Dhammathatg  the  position  of  the  kuktima 
child  ID  respect  of  inheritance  was  inferior  to 
that  of  own  children,  but  it  view  of  the  judi- 
cial decisions  which  for  many  years  have 
recognized  the  right  of  the  kaiktima  child  to 
•hare  equally  with  tha  own  children  we  Bra 
of  opinion  that  that  right  should  not  now  be 
questioned.  But,  apart  from  ths  race  at  case  of 


Ma  Them  v.  Ma  My*  (7),  mentioned  ia  the 
order  of  reference,  there  seems  to  be  no  case 
in  which  it  has  been  expressly  decided  that 
an  only  or  eldest  keiktima  child  can  be 
auratha  or  that  if  it  fulfils  the  conditions 
which  would  entitle  an  own  child  tD  be 
aurafcha,  it  can  on  the  death  of  one.  parent 
claim  from  tho  surviving  parent  tho  auratha 
child's  shire  of  the  jointly-acquired  property 

of  the  parents The  special  righl  of  the 

auratha  is  an  exception  to  the  goneral  rule  of 
equal  partition  among  children  which  ii  now 
settled  law  and  in  the  absance  of  any  autho- 
rity in  tbe  DhammathAts  or  of  any  long 
course  of  judicial  decisions  extending  that 
right  to  the  k3iktim.ii  child,  wa  are  of  opinion 
that  it  should  not  hj  so  extended.  " 

It  is  cleur,  therefore,  that  it  must 
now  be  regarded  as  settled  law  that  a 
keiktima  child  is  in  all  ordinary  circum 
stances  entitled  to  equal  partition  of 
inheritance  with  the  natural  children 
That  being  SD,  we  are  unable  to  see  how 
the  right  of  a  natural  child  to  claim  in- 
heritance after  one  pi-re  a  b  has  diel  on 
the  remarriage  of  the  surviving  parent 
cm  be  denied  to  a  keiktima  child  The 
rights  of  an  auratha  are  very  special 
rights  that  are  not  shared  by  the  younger 
children,  iia;l  the  uefua.il  to  recognize 
the  claims  of  a  keiktima  to  these  special 
rights  in  no  way  conflicts  with  his  rights 
to  equal  partition  with  the  other 
children.  Tho  learned  trial  Judge 
speaks  of  the  right  to  partition  in  this 
eventuality  as  a  special  right  to  which 
the  ordinary  rules  do  nob  apply.  But,  if 
a.  natural  born  child  can  claim  his  rights 
an.d  tho  keiktima  child  cianob,  it  does 
not  seem  to  us  that  the  rights  of  parti- 
tion are  equal.  The  ordinary  children 
are  given  the  right  of  severing  them- 
selves from  the  family  of  their  natural 
parent  on  his  or  her  remarriage  and 
claiming  their  share  in  the  family  pro- 
perty. They  are  not  bound  to  mike  that 
claim,  and,  if  they  do  not  do  so,  they 
can  then  claim  a  different  share  on  the 
death  of  the  surviving  parent. 

In  the  case  of  a  natural  child,  the 
Disadvantages  in  awaiting  the  death  of 
tt^d  surviving  parent  are  at  least  no 
greater  than  in  the  case  of  a  keiktimi 
chilcj  It  is  obvious  thit  the  longer  a. 
keiktima  child  awaits  to  make  his  claim, 
the  more  difficult  it  will  be  for  him  to 
establish  it  ,  and  it  is  at  least  a,?  likely 
that  a  natural  child  would  eleot  to  cri- 
tique in  tho  family  of  his  natural  parent 
after  remarriage  as  that  a  keiktima  child 
wiuld  elect  tn  liva  w i th  his  adoptive 

(1\    A.  I.  R.  1926  Rang.  US. 
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parent  no  a  change  of  oiroum stances. 
In  the  case  before  us,  there  are  no 
natural  children,  bub,  if  the  decision  of 
the  trial  Judge  is  correct,  the  same  rule 
applies  if  there  are  both  keiktima 
children  and  natural  children.  And  we 
should  then  have  the  anomalous  position 
that  of  different  children,  who  all  have 
precisely  the  same  rights  of  partition, 
some  could  claim  to  exercise  that  right 
whil^a  the  others  would  be  debarred 
from  doing  so. 

Whatever  may  have  been  the  inten- 
tion of  the  ancient  law  givers,  we  are  of 
opinion  that  it  is  impossible,  consistent- 
ly with  the  principles  of  equal  partition 
definitely  accepted  in  Maung  Po  An  9 
case,  to  hold  that  the  right  of  a  kanitha 
child  to  claim  partition  after  the  death 
of  one  parent  on  the  remarriage  of  the 
survivor  cannot  be  claimed  by  a  keiktima 
child  We  are  of  opinion  that  the 
learned  trial  Judge  was  wrong  in  reject- 
ing her  claim  on  the  preliminary  paint 
We,  therefore,  set  aside  the  decision  of 
the  trial  Judge  and  remand  the  case  to 
the  trial  Court  for  a  decision  on  the 
merits.  The  respondents  will  pay  the 
costs  of  the  appellant  in  this  appeal, 
advocate's  fee  five  gold  mohurs. 

P  N./R.K.  Case  remanded. 
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HEALD  AND  MAUNG  BA,  JJ. 

D.  R   Saklat  and  others — Appellants. 

v. 

J    Ilormasjee — Respondent. 
First  Appeals  Nos.  95  and    96   of  1929, 
Decided  on  12th  June  1929. 

(a)  Civil  P.  C.,  S      100— Scope— Matter    of 
discretion, 

An  appellate  Court  ia  always  reluctant  to 
interfere  with  the  decision  in  a  matter  of 
discretion.  [P  222  0  1] 

(b)  Religioui    Endowment!  —  Intention   of 
scheme   framed    by   Chief    Court   of    Lower 
Burma  in  Civil  Miscellaneous  Case  No.    186 
of  1919  indicated, 

Scheme  framed  by  Chief  Court  of  Lower 
Burma  in  Civil  Miao.  Case  No,  186  of  1919 
provides  for  the  filing  of  affidavits  of  the  Parsi 
'inhabitants  who  desire  to  support  a  particular 
candidate  for  appointment  as  trustee  and  BO 
it  is  the  intention  of  the  schema  that  tha  in- 
formation convoyed  by  those  affidavits  should 
be  part  of  the  material  used  by  the  Court  in 
deciding  which  candidate  to  appoint 

[P  292  C  2] 

(c)  Religious  Endowments— Unless  there  is 
cogent  reason  to  contrary,  person  having 
support  from  majority  of  community  ought 
to  be  appointed  as  trustee  for  Patsi  Fire 


Temple  in  preference  to  one  having  no  such 
support  and  fact  that  trustees  ought  not  to 
be  related  to  each  other  is  not  sufficient  lo 
disregard  such  wishes. 

In  the  oaae  of  an  appointment  of  ft  trustee 
for  the  Parai  Fire  Temple,  the  wishes  of  the 
community  ought  to  be  considered  unless 
there  is  some  cogent  reason  to  the  contrary, 
the  person  who  has  the  support  of  the  maj- 
ority of  the  community  ought  to  be  appointed1 
in  preference  to  one  who  has  no  support  from 
the  community  and  the  fact  that  the  trustees 
ought  not  to  be  related  to  each  other  is  nob 
sufficient  to  warrant  disregarding  the  wishes 
of  the  community.  [P  223  C  1] 

Leach  and  Doctor — for  Appellants. 
Vakheria — for  Respondent. 

Heald,  J. — Mr   B   Cowasjee.  who  was1 
a  life  trustee  of   the   Parsi    Fire    temple 
at  Rangoon,  under  a   scheme  framed   by 
the  Chief  Court  of  Lower  Burma  in  Civil 
Miscellaneous  Case  No   186  of  1919,  died 
about  the  2nd  February    last   and   under 
Cl.   26  of  the  scheme   it   was   the  duty 
of  the     remaining    trustees    or  either  of 
them  within  one  month  to  apply    to  this 
Court  on   its  original    side    to    appoint    a 
person  or    persons    to    nil    the    vacancy 
Neither  of    the   trustees    applied    to    the 
Court    within    the   month,    possibly    be- 
cause   they  did    not    agree    as    to    whom 
they   should    nominate,     but     on     llth 
March  a  number  of  members  of   the  Parai 
community,     who    are     the     appellants 
in  one  of  the    two    appeals,    with    which 
this  order  deals,  namely  C.  I.  appeal    No. 
95  of  1929,    filed   an   application   to   the 
Court,  submitting  the   name   of    Mr.    A. 
B.  Mehta,  who  is    the  appellant  in   the 
other    appeal,    with     which     this    order 
deals,  as  *ihe  name  of  a  person  considered 
suitable  to  fill  the   vacancy      Next    day, 
Mr.  N.  M.  Gowasjee,  one  of    the    two    re- 
maining   trustees    filed    an     application 
setting  out  the  nime  of  Dr.  J.  Hormasjee, 
the  respondent  in  these  appeals,  as   that 
of  a  person  considered  suitable  to  fill   the 
vacancy.     On    15bh    March,   Mr.    N.     N. 
Bur]orjee,    the   other    trustee,     filed     an 
application  again  setting   out    the   name 
of  Mr.  A.   B    Mehta.     The   Court    fixed 
8th     April      for     the    hearing     of     the 
applications   and    gave  public   notice   of 
the    date     so     fixed.       On     Oth     April 
Dr.    N.    N.  Parekh,   one    of    the   present 
appellants,  filed   an  application    support- 
ing   the   recommendation   of    Mr.    A.    B. 
Mehta  as  suitable   for    the   vacancy    and 
stating  that  Mr.  Mehta  had    the   support 
of  92  out  of  the  117  male  adult   members- 
of  the  Parsi  community  in  Rangoon. 
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On  8th  April,  that  ia  the  day  fixed 
for  hearing  of  the  applications,  affidavits 
supporting  the  recommendation  of  Mr. 
.A.  B  Mehta  were  filed  by  Messrs.  B.  N, 
Burjorjee,  J.  0  Batlu-ala,  D  B.  Saklat, 
iManchershah  Manekjee,  Lit.  Col.  Tara- 
•pore,  Messrs.  Manek  Manekjee,  D  J. 
Contractor,  S  B.  Nariman,  N.  B.  Beh- 
ramferam,  P,  II.  Judge,  K.  M.  Setna, 
A.  Hirjee,  D.  Hormasjee,  and  D  J.  Kola- 
pore  A  number  of  other  application* 
•supporting  Mr.  Mehta's  candidature  and 
.containing  the  signatures  of  about  100 
members  of  the  Ftirsi  community  veri- 
fied by  'affidavits  were  also  filed  No 
affidavits  accompanied  or  were  filed  in 
•support  of  Mr.  Cowasjee's  nomination  of 
Dr.  Hormasjee.  When  the  matter  came 
•before  the  Court  on  8th  April,  the 
supporters  of  Mr  Mehta  applied  for  an 
-adjournment,  but  the  learned  advocate 
who  appeared  on  the  other  side  opposed 
•it,  and  it  was  refused 

After  hearing  the  parties,    the    learned 
Judge  made  an  order  which  is  now  under 
appeal.     He  said  that  Mr.    Cowasjee  had 
'nominated  Dr.  Hormasjeo  and    Mr.    Bur- 
joriee  had    nominated    Mr.    Mehta,    that 
the  original  3    trustees   were   related    to 
•each  other      Mr.  N.  M     Cowasjee,    being 
-a    nephew    of    Mr     B.   Cowasjee,    and    a 
•cousin  of  Mr.  Burjorjee,  that  Mr.  Mehta 
was  a   brother-in-law   of    Mr.   Burjorjee, 
•that  he  did  not   think   it   desirable  that 
4be  trustees   should    be   related    to   each 
-other,  that  it  was  necessary  in  the    inter- 
est   of    the    community    that     the    new 
-trustee    should    be    a    Rtranger    to    the 
families  of  the  present  trustees,  and   that 
lor  that  reason  he  appointed  Dr.  Harmas- 
gee  to  be  the  third  trustee   in    the   place 
of  Mr.  B.  Cowasjee.     Mr   Mehta  and    his 
•supporters  appeal  against    that    decision 
on  grounds  that  the  learned  Judge's  exer- 
cise   of    the    discretion    given     by    the 
^soberae   was  arbitrary    and   not  judicial, 
that  there  was   no    good    reason    for   dis- 
regarding the  wishes  of  a  majority  of  the 
community,  and  that  there    was    nothing 
on    the   re -ord    to    support    the    learned 
Judge's  opinion  that  it  was  necessary    in 
-the  interests   of    the  Parsi    community 
that    the   new    trustee   should    not     be 
related  to  either  of  the  present  trustees 
An  appellate  Court    is    always    reluctant 
to  interfere  with  the  decision  in    a   mat- 
ter of  discretion,  but  it  is  difficult  to   see 
how  we  can  refuse   to   interfere  in    this 
•C2.ee. 


It  was  said  by  Lord  Halsbury,  L.  C. 
in  the  case  of  Sharp  v.  Wake  field  (l)  to 
which  we  have  been  referred,  that  : 
V  discretion  moans,  when  it  ia  said  that  some- 
thing is  to  ba  done  within  the  discretion  of 
the  authorities  that  that  something  IB  to  be 
done  according  to  the  rules  of  reason  and 
justice,  not  according  to  private  opinion, 
according  to  law,  and  not  humour.  It  is  to 
be  no  arbitrary,  vague,  and  fanoifu],  but  legal 
ana  regular." 

In  this  case  the  learned  Judge  un- 
doubtedly had  a  discretion,  since  under 
the  scheme  he  was  entitled  to  appoint 
such  person  as  he  deemed  fit.  But  the 
scheme  itself  provides  for  the  filing  ol 
affidavits  of  the  Parsi  inhabitants  ol 
Rangoon  who  desire  to  support  a  parti- 
cular candidate  for  appointment,  and  it 
was  obviously  the  intention  of  the 
scheme  that  the  information  conveyed 
by  these  affidavits  should  be  part  of  the 
material  used  by  the  Court  in  deciding 
which  candidate  to  appoint 

In  his  judgment  in  this  case,  the 
learned  Judge  made  no  reference  to  the 
fact  that  the  recommendation  of  one 
candidate  was  supported  by  a  large  num- 
bqr  of  affidavits  and  that  the  other  by 
none  and  he  made  no  reference  to  the 
contents  cf  the  affidavits.  The  sole  rea- 
son which  the  learned  Judge  gave  for  his 
decision  was  his  personal  opinion  that 
all  the  trustees  ought  not  to  be  related 
to  each  other,  and  that  it  was  necessary 
in  the  interest  of  the  community  that  a 
stranger  should  be  appointed  trustee. 
There  is  no  affidavit  suggesting  or  sup- 
porting that  view,  and  although  it  wag 
doubtless  pressed  at  the  hearing  and  the 
learned  Judge  was  entitled  to  consider 
it,  it  seems  to  us  to  be  an  insufficient 
reason  for  rejecting  what  was  clearly  the 
opinion  of  a  considerable  majority  of  the 
members  of  the  community  and  for 
appointing  a  candidate  whose  candida- 
ture was  oot  supported  by  any  affidavits 
rather  than  a  candidate  whqse  recom- 
mendation was  supported  by  a  large 
number. 

Respondent's  learned  advocate  asked 
us  to  admit  at  the  hearing  of  the  appeal 
affidavits  in  support  of  his  candidature, 
but  we  are  of  opinion  that  suoh  affidavits 
should  have  been  filed  before  the  date 
fixed  for  hearing  on  the  original  side  of 
the  Court,  and  that  in  view  of  the  fact 
that  respondent  opposed  the  adjourn- 

.    (1)   [1891]  A   C,  173=00  L.  J.    M.    0,    73=55 
J.  P.  197=39  W.  R.  551=64  L.  T.  180. 
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mant  which  would  have  given  him  and 
his  friends  a  farther  opportunity  for  the 
filing  of  suoh  affidavits,  sufficient  reason 
for  the  admission  of  suoh  further  evi- 
dence at  the  hearing  of  the  appeal  has 
not  been  shown  We  have  accordingly 
refused  to  admit  any  further  affidavits. 

It  is  not  seriously  suggested  that  res- 
pondent is  personally  otherwise  than 
suitable  to  fill  the  vacinoy,  and  we  dis- 
pose of  the  matter  on  the  assumption 
that  ^personally  both  candidates  are 
equally  suitable.  We  are  of  opinion 
that  in  the  oise  of  suoh  an  appointment, 
the  wishes  of  the  community  ought  to 
be  considered  and  that  unless  there  is 
some  oogent  reason  to  the  oontrary  the 
person  who  has  the  support  of  the 
majority  of  the  community  ought  to  be 
appointed.  We  dj  nob  cDnsider  that  the 
learned  Judge's  opinion  that  the  trustees 
ought  to  not  to  bo  related  to  eich  other 
wa.8  sufficient  in  the  circumstances  of 
this  cise  to  warrant  his  disregarding 
the  wishes  of  the  com  nunity,  for  the 
explanation  of  expression  of  which  the 
scheme  itself  provides 

We  are  therefore  constrained  to  set 
aside  the  order  cf  the  leirnel  Judge  ap- 
pointing respondent  to  be  trustee  and 
we  appoint  Mr.  A.  B.  Mehta  to  be 
trustee  in  the  vacancy  caused  by  the 
deith  of  Mr.  B.  Gjvvj.3jea. 

We  see  no  reason  why  either  the  trust 
or  the  respondent  should  be  mide  liable 
for  the  costs  of  these  preooedings  and 
accordingly  we  direct  that  the  parties 
do  bear  their  own  costs 

P.N./RK  Order  set  aside. 
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CTIABI,  J. 

Maung  San — Appellant 
v. 

MA  Kka  and  others  —Respondents 

Special  Second  Appeal  No  661  of  1928, 
Decided  on  16th  May  1929,  against  judg- 
ment of  Dist.  Judge,  Henziia,  in  Civil 
Appeal  No.  73  of  1928. 

Buddhist  Law  (Burmeie) — Husband  and 
wife  are  liable  for  debts  contracted  during 
coverture  but  decree  patied  againik  one  after 
divorce  cannot  bind  other  unleii  made  party 
to  it. 

So  long  as  a  Burmese  Buddhist  oouple  re- 
mains as  husband  and  wife,  a  decree  passed 
against  the  husband  alone  or  the  wife  alone 
during  the  coverture  may  be  held  to  be  bind- 
ing on  both,  on  analogy  of  a  partnership,  but 
after  divorce  the  right  of  the  husband  or  the 
wife  to  represent  the  other  in  a  suit  has  termi- 


nated and  though  the  original  debt  may  be 
binding  on  both,  a  decree  against  one  without 
making  the  other  a  party  cannot;  be  binding 
on  the  person  who  has  not  bean  made  a  party. 
A  decree  passed  against  the  husband  is  held  to 
bind  a  wife  so  as  to  enable  the  decree-holder 
to  proceed  against  the  joint  property  on  a  pre- 
sumption that  tha  husband  in  e fleet  represent- 
ed the  wife  in  the  suit.  Such  a  presumption 
can  be  made  only  when  the  husband  could  re- 
present wife  in  the  suit.  If  his  authority  to 
represent  the  wife  has  determined,  as  by  di- 
vorce, no  such  presumption  can  ba  made  and 
the  wife  can  be  bound  by  decree  only  when 
she  is  actually  a  party  in  suit.  [P  221  0  1J 

E.  Maung — for  Appellant. 

P.  K.  Basu—toT  Respondents. 

Judgment. ~Mi  Kha'and  Mauag  Auag 
Baw,  the  first  aad  second  respondents  in 
this  appeal  were  husband  and  wife. 
Theydivorced  in  1922,  and  it  has  been 
found  by  the  lower  appellate  Court  that 
there  was  a  partition  of  property  at  the 
divorce.  The  finding  of  that  Court  is 
not  challenged  by  the  learned  advocate 
for  the  appellant.  A  decree  was  obtain- 
ed by  the  appellant  in  this  suit  in  which 
Maung  Aung  Baw  only  was  a  party  The 
suit  was  instituted  after  the  divorce 
but  it  is  alleged  and  it  rniy  be  held  es- 
tablished though  it  was  denied  by  Ma 
Kha,  that  the  debt  in  respect  of  which 
the  suit  was  filed  was  a  debt  contracted 
during  the  coverture,  which  would  have 
bound  bobh  the  husband  and  wife. 

It  is  alleged  by  the  learned  advocate 
for  the  appellant  that  the  decree  passed 
in  these  circumstances  binds  the  wife 
and  her  share  in  the  property  and  he 
relies  upon  the  ruling  in  V.  R.  M.  A.  L. 
Chettyar  Firm  v  Man  Han  (l).  In  that 
case  there  was  a  money  decree.  As  single 
appellate  Judge,  I,  for  reasons  given  in 
iny  judgment  held,  that  Ma  Han's  share 
was  not  bound  A  Bench  following  the 
ruling  in  Ma  Paing  v.  Maung  Shwe 
Hpaw  (2),  held  that  the  share  was  bound 
and  the  part  of  the  judgment  which  ap- 
plies is  at  p  447,  where  the  learned 
Judge  says: 

11  The  conclusion  which  I  draw  from  the 
judgments  in  that  case  is  that  ordinarily  a 
decree  against  either  husband  or  wife  who  are 
subject  to  the  Burmese  Buddhist  law  of  mar- 
riage, and  are  consequently  partners,  can  ba 
executed  against  any  part  of  the  partnership 
property,  that  is,  the  property  of  the  mar- 
riage." 

It  will  thus  be  seen  that  though  in 
that  case  us  a  matter  of  fact  the  suit  was 

(1)  A.  I.  B.  1927  Rang.  29 J- 5  HangTii^ 

(2)  A.  I.  R.    1927    Rang.    209=5    Rang,    236 

(F.B.). 
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instituted  after  the  divorce,  the  particu- 
lar point  was  hot  considered  by  the 
learned  Judge  on  the  analogy  of  a  part- 
nership after  the  dissolution  no  partner 
has  a  right  in  a  suit  to  represent  any 
other  partner,  and  even  though  the  debt 
may  be  a  partnership  debt,  and  binding 
on  all  the  partners,  a  decree  pissed 
against  some  of  them  only  will  not  bind 
the  other  partners  The  simple  reason 
for  this  is  that  after  dissolution,  the 
right  of  a  partner  to  represent  another 
partner  in  a  suit  has  terminated.  So 
long  as  a  Burmese  BuJdliisfc  couple  re- 
mains as  huab'ind  and  wife,  a  decree 
passed  against  the  husband  alone  or  the 
wife  alone  during  the  coverture  may  be 
held  to  be  binding  on  both,  on  the  ana- 
logy of  a  partnership,  but  after  divorce 
the  right  of  the  husb,xnd  or  the  wife  to 
represent  the  other  in  a  suit  has  termi- 
nated and  though  the  original  debt  may 
be  binding  on  both,  a  decree  against  one, 
without  making  the  other  a  party  cannot 
be  binding  on  the  person  who  has  not 
been  made  a  party  A  decree  pissed 
against  a  husband  is  held  to  bind  the 
wife  so  as  fco  enable  the  decree-holder  to 
proceed  against  fcho  joint  property  on  a 
presumption  that  the  husband  in  effect 
represented  the  wife  in  the  suit.  Such 
a  presumption  can  be  made  only  when 
the  husband  could  represent  the  wife  iu 
the  suit.  If  his  authority  to  represent 
the  wife,  had  determined,  as  by  divorce, 
no  such  presumption  can  be  made  or  in- 
ference drawn,  and  the  wife  can  be  bjund 
by  a  decree  only  when  she  is  actually  a 
party  in  the  suit  It  is  an  elementary 
proposition  that  no  one  can  be  bound  by 
a  decree  unless  he  was  actually  a  party 
to  the  suit  or  effectively  represented 
therein.  Any  other  conclusion  would 
lead  to  anamolous  results,  and  I  am  sure 
that  my  brother  Ileald  never  intended  to 
decide  that  n  decree  obtained  against  one 
of  the  couple  after  divorce,  could  bind 
the  other 

As  this  13  the  only  point  argued  in  the 
appeal,  the  appeal  is  dismissed  with 
costs 

After  the  judgment  is  dictated,  Mr 
E.  Maung  for  the  appellant  applies  for 
leave  to  file  a  Letters  Patent  appeal.  As 
the  point  involved  fs  a  point  of  law,  and 
the  case  a  fit  one,  I  grant  leave  to  ap- 
peal against  my  judgment. 

V.B./R  K.  Appeal  dismissed. 
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MAUNG  BA,  J. 

S.  Z.  S.  KrishnappaChettyar—Pl*ia~ 
tiff — Applicant. 

v. 

Jhanda  and  awoJ/ier— Defendants — 
Respondents. 

•    Civil  Revn.  No.  138  of  1929,   Decided1 
on  25bh  June  1929. 

*  (a)  CiviJ  P,  C,  O.  9,  R,  9— "Sufficient 
came." 

Whore  a  party's  agent  attended  Courb  and' 
after  disposing  of  some  work  went  away  under 
a  bona  fide  belief  that  he  had  no  more  oaae«- 
in  the  Court  arid  where  hia  suit  was  dismissed 
for  non-appearance,  such  boua  fide  mistake- 
would  amount  to  "sufficient  cause." 

[P  224  C  2] 

(b)  Civil  P.  C.  O.  9,  R.  9-Perion  alleg- 
ing falie  came  for  non-appearance — Court- 
can  refute  to  reitore  hii  suit. 

If  a  person  alleges  A  cause  for  his  non-ap- 
pearance which  is  false,  the  Court  is  justified 
in  refusing  to  restore  hia  suit  for  a  peraom 
cannot  expect  to  obtain  justice  on  perjury. 

[P  224  C  2}i 

S.  Ganguh — for  Applicant. 

Judgment   —  S.    K.    S.    Krishnappa- 
Chettyar  brought  a  mortgage  suit  against 
Jhanda   and    another    in    the   Township* 
Court  jf  Myingyan.     When  the  case  was- 
called  for  settlement  of  issues  the  plain- 
tiff was  absent  but  the  defendants   were 
present    and    pleaded     limitation.     Thp< 
suit     was     accordingly    dismissed    with 
costs.    The  plaintiff  then  applied  to  have* 
the  suit  restored  but  the  application  WAS 
dismissed      He  appalled  to  the   District; 
Court  cf  Myingyan    and  there   again  his 
appeal    was  dismissed      So  he  has   come 
up  in  revision.     The  evidence  shows  that 
his  agent  did  attend  the  Township  Court 
on    that  day,    that    after    his    execution 
cises  had  been  disposed  of  he   went  away 
under  a    bona  fide  belief  that  lie    had  no 
more  cases  in  that  Court. 

Under  O.  9,  R.  9,  Civil  P.  C.,  the  Chet- 
ty    is    precluded    from    bringing  a    fresh 
suit  but  he  can  have  the  case  restored  by 
satisfying  the  Court  that  there  was  suffi- 
cient   cause  for   his  non-appearancq.     Inl; 
my  opinion  the  bona  fide  mistake  would  I 
amount    to  "sufficient   cause."     But  the[ 
chettyar  foolishly    alleged  a  cause  which 
was  false      Though  it  may  prove    hard  I 
am  constrained  to  hold  that  in  these  cir- 
cumstances the  Courts  below  were  justi- 
fied in  refusing  to  restore  the  suit.     The 
applicant  cannot  expect  to  obtain   justice 
on  perjury.     The  present  application   for 
revision    is  therefore  dismissed. 

F.N./R.K.    .  Revision  dismissed. 
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BilOWN,    J. 

M&ung  Po  Maung—  Applicant. 
v. 

Mciuiig  Jhd  and  others  —  Respondents. 

Civil  Revn.  No.  19  of  1929,  Decided 
on  22tid  May  1929,  against  decree  of 
Dist,  Judge,  Yamethin,  in  Civil  Appeal 
No.  4  If  A  of  1928. 

Civil  P.  C.,  S.  115—  M  agreeing  to  give 
property  to  (J-  on  Jf's  marriage  with  (/'*• 
daughter—  .If  marrying  G's  daughter  and 
possession  given  to  (.!  —  JUT  suing  (I  for  posses- 
sion of  property  —Gift  to  <7  being  complete 
High  Court  will  not  interfere  in  revision. 

Af  sued  Ci  for  possession  of  a  cart  and  two 
bullocks.  Hi  had  agr-je-l  to  givo  this  pro^orby 
to  G  on  his  agreeing  to  Af's  ruirri;igj  with  his 
daughter.  HJ  hud  married  tha  daughter  and 
thu  po&sp.ssion  of  ths  property  was  wifch  (Y. 
M  contended  that  the  agreement  to  ^ivo  tho 
property  WAS  void  as  being  in  tho  nature  of  a 


Held  :  that  there  waa  no  sufficient  ground 
to  iutorfore  in  revision  as  tho  matter  had  gono 
beyond  fcho  agreement  stage  and  tho  gift  to  G 
was  comploto.  [1*  525  C  1,  2J 

P.  K.  Bfisu—  for  Applicant. 

Zeya  —  for  Rospondonta. 

Judgment.  —  The  petitioner  Maung  Fo 
Maung  sued  the  four  respondents  and  one 
Maung  Thin  for  possession  of  a  cirt  and 
two  bullocks.  His  suit  was  decreed  by 
the  trial  Court,  bub  was  dismissed  by 
the  District  Court  an  appeal.  No  fur- 
ther appeal  lies,  and  tho  petitioner  has 
come  to  this  Court  in  revision  on  two 
grounds.  The  first  ground  is  that  tho 
defendants  are  relying  on  a  void  contract. 
According  to  the  plaint,  tho  property 
was  tirsb  made  over  to  Maung  Thin  to  be 
hired  out,  and  later  the  plaintiff  agreed 
that  defendants  2  an  1  3  should  take  over 
the  property  temporarily.  Defendants  4 
and  5  Maung  Paw  I  and  Ma  Shin  are 
joined  because  they  are  said  to  be  in 
possession  of  the  property. 

The  defence  was  that  the  plaintiff 
agreed  to  give  the  properties  in  dispute 
to  defendants  4  and  5  on  their  agreeing 
to  his  marriage  with  their  daughter. 
The  District  Court  has  found  this  de- 
fence to  be  proved.  It  is  contended  on 
behalf  of  the  petitioner  that  tho  agree- 
ment to  give  the  property  is  void  as  be- 
ing in  the  nature  of  a  marriage  brocage 
contract.  Whether  that  contention  is 
well-founded  or  not,  the  matter  has  gone 
beyond  the  agreement  stage.  The  gift 
of  the  properties  to  the  defendants  is 
1929  -B/29  &  30 


complete  and  possession  is  with  the  de- 
fendants. The  defendants  are  not  suing 
on  the  contract,  but  relying  on  a  com- 
pleted gift.  It  is  admitted  that  the 
petitioner  has  married  tho  daughter  of 
tho  respondents,  Maung  Paw  I  and  Ma 
Shin.  I  do  not  think  that  there  is  any 
good  ground  for  interference  in  revision 
here.  The  noxt  ground  taken  is  that  the 
District  Court  was  not  justified  in  inter- 
fering with  the  orders  of  tho  trial  Court 
without  tho  defendant  Maung  Thin  being 
added  as  a  party  to  the  appeal.  I  have 
boon  referred  to  the  case  of  Chokalin- 
gum  Chetty  v.  Sinyaram  Chetty  (1). 
Tho  circumstances  of  that  ciso  are 
entirely  different  from  tho  circumstances 
of  tho  prosont  c-iso  It  is  not  anybody's 
cise  here  that  Maung  Thin  has  or  had 
any  title  to  the  property.  Tho  respon- 
dents merely  asked  the  District  Court  to 
set  aside  a  decreo  which  had  bean  passed 
against  them  in  favour  of  the  present 
petitioner.  They  did  not  ask  for  any 
order  prejudicial  to  Maung  Thin.  I  can 
see  no  force  in  this  objection.  I  dismiss 
the  application  with  costs. 

P .  N .  /  a .  K .  Revisio  n  d i  sm  i s serf . 

~  (I)  A.  1.  R.  1925  Rang.  lOS^ii  Ka'iig.  5l7.      ' 
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OTTKH  AND  BROWN,  JJ. 

Mauny  Tun  Lin  and  another  —  Ap- 
pellants. 

v. 

Maung  Tun  Win— Respondents. 

Civil  Misc.  Appeal  No.  166  of  1928, 
Decided  on  12th  February  1929,  against 
order  of  Dist.  Court,  Pyapon,  in  Civil 
Regular  No.  27  of  1927. 

Civil  P.  C.,  Sch.  2,  Para.  16— Two  chosen 
arbitrators  enlisting  services  of  two  addi- 
tional arbitrators,  they  having  no  such 
powers  under  terms  of  reference — Award 
made  and  signed  by  two  chosen  arbitrators 
alone  — Decree  in  consequence  of  such  award 
is  not  appealable. 

Two  ohosen  arbitratora  enlisted  tho  sorvicos 
of  two  addition.il  arbitrators,  though  under 
the  terms  of  reference  they  had  no  power  to 
do  this.  But  the  award  was  made  and  signed 
only  by  the  two  arbitrators  originally  referred 
to.  These  gentlemen  were  given  very  wido 
powers  : 

Held  :  even  if  they  called  in  two  other  per- 
sons to  assist  them,  their  award  oould  not  bo 
attacked  on  tho  ground  that  it  was  no  award 
at  all,  and  the  oase  was  subject  to  the  ordi- 
nary rule,  which  is  that  a  decree  in  conso- 
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para.    10, 
A.  I.  R' 


quencn  of  an  award,  to  which 
Sch.  2  applies,  is  nob  appealable 
1923  P.  C.  G6,  titl.  on.  13  All.  122  (F.JL),  Dist. 

[P  22G  C  1] 

Leong — for  Appellants. 
Judgment — \Vo   think  no  appeal  lies 
in  this  case      The  judgment    and   decree 
were  passed  according  to  an  award   made 
in    arbitration      proceedings    to    which 
paru.         10,      Sch.     2,       Civil       P.     C. 
apply.     The   wording   of    tho  two    sub- 
paragraphs    of    this   paragraph  is    plain, 
and  as  was  pointed  out   by    tho   Judicial 
Committee  of   the   Privy    Council  in  the 
case  of  Chumpsey    JJhard  &  Co,  v.  Jivraj 
Balloo   Spinning   and   Wenvm<i  Co.  (1), 
they  preclude  any  appeal      We    were  re- 
ferred to  Ibrahim  All  \.  Mohsin   Ah  (2). 
It  is  true    that    in    that    case    tho   Court 
expressed    the   opinion    that    there  were 
certain   exceptions   to   the   rule  that  de- 
crees  upon    such    awaids  are  not  appeal- 
able.    One    such  was    sail    to    ho  where 
,'the  award  was  not   an   award  at  all.     Lt 
(was  said  that  in  the  present  case  the  two 
chosen  arbitrators  enlisted    the    services 
jof  two  additional  arbitrators,  and  that  as 
under  the  terms  of  reference   they  had  no 
jpower  to   do    this,    their   award    wag  no 
jaward  in  law.     But  it  was  admitted  that 
jthe  award  was  made  and  signed    only  by 
the    two   arbitrators    originally    referred 
co.     These   gentlemen    were    given    very 
wide  powers,   and  oven  if  they  called  in 
two  other  persons  to  assist    them,    their 
award   could    not    be    attacked    on    the 
ground  that  it  was  no  award  at  all.    This 
case  therefore  differs  from    that    contem- 
plated by  the  Allahabad  High  Court,  and 
is  subject  to  the  ordinary  rule,    which  is 
that  a  decree  in  consequence  of  an  award, 
to  which  the  above  quoted    paragraph  to 
Sch.  2,  Civil  P.  C.  applies,  is  not  appeal- 
able.    The  appeal  is    therefore  dismissed 
under  O.  41,  R   11, 

R.K  Appeal  dismissed 

"  (1)  A.  I.  K,  1923    P.  C,    Gb— 17    Bom.  678^50 

I.  A.  324  (P  C.). 

(2)  [1800]  IS  All.    422-(l83G)   A,  W.  N.    137 
U'1  B.). 
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BHOVN,  J. 

Ma  Yin  II u  and  another —  Appellants 
v 

Ma  Chit  May  and  others  —  Respon- 
dents. 

Second  Appeal  Nj.  607  of  1928,  Deci- 
ded  on  26th  February  192,9. 


*  Transfer  of  Property  Act,  S.  126— Per- 
son executing  deed  of  gift —  On  same  day 
donee  executing  another  registered  deed 
agreeing  not'to  transfer  the  property  with- 
out donor's  consent  and  in  case  he  did  so  he 
would  return  property  to  donor  —  The  case 
conies  within  the  provisions  of  S.  126  and 
such  agreement  does  not  contravene  provi- 
sions of  S,  10— T.  P.  Act,  S.  10. 

A  person  executed  a  deed  of  gift  in  favour  of 
njiobher  and  on  tho  samo  day  tho  donee  oxa- 
cutad  another  registered  dood  by  which  ho 
agreed  nob  to  make-  a  gift  or  transfer,  sell  or 
mortgage  the  property  without  the  knowledge, 
consent  and  permission  of  the  donor  a  id  thit 
if  ho  did  so,  ha  would  return  the  proparby  to 
the  donor 

Held  that  though  the  gift  and  promise  ware 
made  on  separate  documents,  they  musl;  bo 
treated  aa  forming  part  of  one  transaction  as 
they  were  made  at  the  saina  timo  and  that  thj 
gift  of  the  property  was  consideration  for  tha 
promise  made.  [P  2.7  C  1] 

Hfld  /ID  Ihfi  .  that  tho  cass  fell  within  tha 
provisions  of  S.  12G  a?  at  the  bnni  of  miking 
tho  gift  it  was  agreed  by  tha  donee  that  gift 
would  ba  revoked  ou  the  donee's  transferring 
or  mortgaging  the  property  withoutitho  donor's 
consent,  that  is,  on  the  happening  of  Any 
specified  ovont  which  did  not  depmd  on  tli3 
will  of  the  donor  and  that  tho  agreement  did 
not  contravene  tha  provisions  of  S.  10  inas- 
much as  there  WAS  promise  to  tho  donor  per- 
sonally and  it  was  only  the  donor  in  hit,  lifo- 
tiniG  who  could  revokg  tho  gift:  7  All.  ulG;  A 
I.  Rt  1923  All.  514,  JJisf.;  J  A,  L.  J.  70S,  Appr. 

[P  223  C  LJ 

Them  Mauny—lor  Appellants 

Ed  Them — for  Respondents 

Judgment —U  Chan  "Nyein,  now  de- 
ceased, brought  a  suit  against  the  appel- 
lant Ma  Yin  Hu  and  Limina  and  one  S. 
T.  Chokalingam  Ghottyar  for  cancellation 
of  a  dood  of  gift  and  possession  of  a  cer- 
tain house  and  its  site.  The  plaintiff's 
case  was  that  on  3rd  Deoember  1923  he 
had  executed  an  outright  deed  of  gift  in 
favour  of  appellant  1  who  was  his  sister, 
but  that  on  the  same  day  appellant  1 
executed  another  registered  deed  whereby 
she  undertook  not  to  make  a  gift  of,  trans- 
fer, aell  or  mortgage  the  property  without 
the  knowledge,  consent  and  permission  of 
the  donor,  and  that,  if  she  did  so,  she 
would  transfer  and  return  the  property 
to  the  donor.  On  10th  July  1925,  the 
appellants  executed  a  mortgage  of  the 
property  in  favour  of  defendant  3, 
Chokalingara  Chettyar,  for  Rs,  1,000. 
The  plaintiff  claimed  that  this  mortgage 
was  effected  without  hia  consent  an  c  that 
he  was  therefore  entitled  under  the  terms 
of  the  agreement  to  have  the  property 
reconveyed  to  him.  As  against  Chokalin- 
gam  Chettyar  the  case  has  been  dismissed 
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and  the  validity  of  the  mortgage  so  far 
as  he  is  concerned  is  not  now  in  question 
as  there  is  no  appeal  aganist  this  order 
of  dismissal.  The  trial  Court,  however, 
gave  a  decree  in  favour  of  the  plaintiff 
against  the  two  appellants.  This  decree 
was  confirmed  on  appeal  to  the  District 
Court  and  the  appellants  now  come  in 
second  appeal  to  this  Court. 

Certain  allegations  were  made  as  to 
undue  influence  at  the  time  the  gift  was 
made  and  it  was  also  contended  that  U 
Chan  Nyein  had  given  his  consent  to  the 
mortgage,  but  on  these  points  the  deci- 
sion of  the  two  lower  Courts  is  against 
the  appellants  and  they  have  not  been 
urged  in  this  appeal.  U  Chan  Nyein 
died  during  the  pendency  of  the  suit  in 
the  trial  Court  and  is  now  represented  by 
his  widow  Ma  Chit  May. 

The  contention  now  put  forward  on  be- 
half of  the  appellants  is  that  the  promise 
not  to  transfer  without  the  donor's  con- 
sent is  void.  It  is  contended  that,  if  the 
gift  ami  the  promise  be  considered  as  for- 
ming one  transaction,  then  the  provisions 
of  S.  10,  T.  P.  Act,  are  operative,  and  that 
if  the  promise  is*treated  as  a  separate 
transaction,  then  it  must  bo  held  to  bo 
void  as  being  opposed  to  public  policy  and 
without  consideration.  I  do  not  think 
the  claim  as  to  consideration  can  be  sub- 
stantiated. It  is  clear  that  two  regis- 
tered documents  wore  executed  on  the 
same  day,  and  that  the  gift  of  the  pro- 
perty WLIS  consideration  for  the  promise 
made.  The  gift  and  tho  promise  were 
made  on  separate  registered  documents 
bub  it  is  clear  that  they  were  made  at  :the 
same  time  and  it  seems  to  mo  that  they 
must  be  treated  as  forming  part  of  one 
transaction.  S.  10,  T.  P.  Act,  lays  down 
that  where  property  is  transferred  subject 
to  a  condition  or  limitation,  absolutely 
restraining  the  transferee  or  any  person 
claiming  under  him  from  parting  with, 
or  disposing  of,  his  interest  in  the  pro- 
perty, the  condition  or  limitation  is  void. 
I  have  been  referred  to  two  Allahabad 
cases  on  this  subject. 

In  the  case  of  Dhairo  v.  Parmeshri 
Dayal  (1),  by  a  compromise  between  the 
parties  it  was  agreed  that  one  of  the  par- 
ties should  hold  possession  of  certain  pro- 
perty generation  by  generation  and  would 
•not  alienate  the  property.  It  was  held 
that  thisoandition  restraining  the  power 
of  alienation  was  void  as  contravening 

~"  7  All.  51G=;i885)  A.'W.N'."l3c7' 


the  provisions  of  S.  10,  T.  P.  Act.  Apart 
from  the  provisions  of  S.  126,  T.  P.  Acfc, 
which  I  shall  refer  to  later,  Bhairo's 
case  differs  considerably  from  the  present 
case.  In  that  caso  the  transferee  was  to 
hold  possession  generation  by  generation 
and  the  condition  restraining  the  powers 
of  alienation  was  apparently  to  be  in 
force  for  ever.  In  the  present  caso  there 
is  no  absolute  condition  that  is  to  last 
for  ever.  As  regards  the  property  here 
the  condition  merely  is  that  the  donee 
will  not  transfer  it  without  the  consent 
of  the  donor.  There  is  no  provision  in 
the  deed  restraining  the  power  of  trans- 
fer aftei'  the  donor's  death. 

Another  caso  referred  to  on  behalf  of 
the  appellants  is  the  case  of  Gopi  Ram 
v.  Jffot  Ham  (2),  In  that  case  there  WAS 
a  covenant  in  a  deed  of  sale  that,  if  the 
vendee,  his  heirs  or  representatives  desired 
to  sell  the  house  purchased,  they  should 
in  such  a  case  first  ask  the  executant,  his 
heirs  or  representatives  for  the  time  be- 
ing, to  purchase  it.  It  was  held  that 
this  condition  was  void  as  offending 
against  the  law  of  perpetuities.  But  here 
again  the  condition  was  applicable  not 
only  to  the  parties  but  to  their  heirs  and 
representatives. 

Those  are  the  only  two  official  reports 
to  which  I  have  been  referred  on  behalf 
of  the  appellants.  The  trial  Judge  in  his 
judgment  referred  to  the  case  of  Makund 
Prasad  v.  Uajrup  Singh  (3).  This  is  aa 
unauthorised  report  and  therefore  cannct 
be  cited  as  an  authority.  But  it  seems 
to  me  that  the  arguments  in  that  case'are 
sound.  In  that  case  as  here  there  was  a 
gift  of  certain  immovable  property  sub- 
ject to  a  condition  that  the  land  would 
be  taken  back  in  the  event  of  the  donee 
transferring  it. 

It  was  pointed  out  that  S.  12G,  T.  P. 
Act,  recognizes  the  validity  of  a  power  of 
revocation.  That  section  lays  down  that 
the1  donor  and  donee  may  agree  that,  on 
the  happening  of  any  specified  event 
which  does  not  depend  on  the  will  of  the 
donor,  a  gift  shall  be  suspended  or  're- 
voked. That  appears  to  me  to  be  the 
effect  of  the  two  documents  in  the  present 
case  when  read  together.  At  the  time  of 
the  gift  it  was  agreed  by  the  donee  that 
the  gift  would  he  revoked  on  the  donee's 
transferring  or  mortgaging  the  property 
without  the  donor's  consent,  that  ia  tc 

~(2)  A-  I.  R.  1923  All.  514=45  All.  4787 
(3)  [1907]  4  A.LJ.  703=(1907)  A.  W.  N.  278 
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say,  on  the  happening  of  any  specified 
event  which  does  nob  depend  on  the  will 
of  tho  donor  Looked  lib  in  this  light  the 
agree-nonlj  does  nob  seem  to  mo  contra- 
vene  tho  provisions  of  S.  10.  There  ia 
only  a  promise  to  the  donor  personally 
ind  it  is  only  the  donor,  during  hia  life- 
time who  could  revoke  the  gift.  There 
is  no  absolute  restraint  on  tho  transferee 
or  any  )  arson  claiming  under  him  from 
ilien  \ting  the  pioporfcy  I  am  of  opinion 
therefore  that  bhu  provisions  of  S.  10,  T. 
Act  do  nob  apply  to  tho  present  case 
and  thaL  the  promise  rnade  hv  appellant 
ig  nob  void  as  being  opposed  to  public 
policy.  Tho  appellants  are  b^uni  by  their 
promise  and  their  appeal  must  therefore 
fail  I  dismiss  this  apjreil  with  costs 
r.N./R  K.  Appeal  dismissed. 
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BROWN,  J. 

V  S.  Aiyar — Appullint. 
v. 

Mauny  Nyun  and  another — Respon- 
dents 

SacjnJ  Appoil  No  619  of  1928  De- 
cided on  29bb  May  1929,  against  judg- 
ment of  Dist-  Court.Magwe,  in  G.  A.  No 
16  of  liJ-JS 

(aj  Civil  P  C  ,  O  21,  R.  63— Orders  made 
against  person  applying  for  removal  of  at- 
tachment—Under O.  21,  R.  63  he  can  sue 
though  attachment  is  subsequently  with- 
drawn. 

Whme  ordoi'9  IIAVC  Inoa  passed  against  a 
pjraim  on  1m  Application  for  ruinov.il  of  at- 
tachment 0  Jl,  U.  OJ  giv.39  him  a  right  to  fila 
a  suit  ovon  though  tho  nttMchincnS  11  with- 
drawn hy  the  decree-holder  .  J  I*  U.  II.  47, 
Di  S  {.V  22$  C  2] 

(b)  Jurisdiction —Objection  once     decided 
— Second  objection  cannot  be  entertained 

Wh'jru,  .iftur  question  of  jurisdiction  haa 
boon  already  de.ili  with  aud  ducided,  objoc- 
aiou  is  Dak:m  tu  it,  tho  Court  \*  ju-ttiflod  in 
refusing  Jio  go  into  it  again  [P  22'J  G  1] 

(c)  Suits   Valuation  Act,  S    11  (ZJ    -Scope. 
Undor  S.  11  ('2J  oven  il  objection  to   junsdic- 

tioa  was  takon  ,\t  AH  c.irly  gtaga  in  tho  trial 
Court,  tho  AppollAt-3  Court  i*  roquirod  to  dis- 
posa  of  tho  appeal  aa  if  there  hid  been  no  de- 
fect of  jurisdiction,  unless  it  ia  aitiafi^d  that 
thj  over-valuation  or  undor-valuation  has 
prejudicially,  a  doc  tod  the  disposal  of  the  amt 
or  appaal  oa  itu  inenta  [L1  229  C  2] 

B.  K.  D.  Naidu — for  Appellant. 
S    Ganguli — for  Respondent  1. 

Judgment. — The  respondent  Maung 
Nyun  brought  a -suit  in  the  Township 


Court,  Mag  wo,  against  the  appellant  Mr. 
V.  S  Aiyar,  and  respondent  2  Maung  PD 
Sein.  Tho  suit  was  in  regard  to  a  cer- 
tain piece  of  land  which  Maung  Nyurt 
claiuioJ  to  bo  hia.  This  laud  had  been 
attached  by  tho  appellant  in  execution 
of  a  dacree  ho  hid  obtained  agiinst  the 
respondent  Po  Sein.  M,iung  Nyun  made 
an  unsuccessful  application  for  removal 
of  attachment  lie  then  brought  tho 
suit  out  of  which  this  appeal  hag  arisen. 
Ho  hag  joined  the  appellant  and  defen- 
dant 2,  respondent,  as  defendants.  So 
far  as  tho  appellant  is  concerned,  he  re- 
quired a  doUbiMtion  unrlor  tho  provi- 
sions of  K  GJ,  O.  21,  Civil  P  C  Against 
Po  Soin  he  sued  for  possession,  alleging, 
that  Po  Sam  hid  sinue  the  attachment 
trosp.issod  upon  the  land  which  was  ia 
his  possession 

It  seems  to  me  opon  to  doubb  whether 
even  supposing  tho  provisions  of  R.  3,  O. 
7  vvuro  suJliuionlly  \virlo  to  make  it  per- 
missible to  join  the  two  causes  of  action 
in  the  ono  suit,  it  would  not  have  been 
more  satisfactory  if  the  claim  against  the 
twodofendantslhad  not  been  made  in  sepa- 
rate suits.  But  no  objections  have  boon 
raised  now  to  the  decision  of  the  lower 
Courts  on  this  score.  The  trial  Court 
hold  that  the  plaintiff  had  proved  hia 
claim  and  gave  him  a  declaratory  decree- 
•and  a  decreo  for  possession  of  fclio  land. 
The  ordor  of  the  Township  Court  was 
con  armed  by  the  District  Court  on  ap- 
pejil  Maung  Po  Sein  has  not  -appealed 
against  the  ordor  of  the  District  Court. 
This  appeal  has  beon  filed  by  the  other 
defendant  Mr.  Aiyar. 

Tho  first  contention  on  his  behilf  laid 
before  mo  is  that  ho  had  withdrawn  the 
attachment  and  therefore  no  suit  against 
him  lay.  The  provisions  of  R.  63,  O. 
2L  are  quite  cleir  It  is  admitted  that 
orders  had  boon  passed  against  the 
pliiintitl  in  the  miscellaneous  proceed- 
ings on  his  application  for  removal  of 
attachment.  R  6 3,  therefore,  gave  him  a 
clear  right  to  ale  a  suit.  The  case  of 
Rtijnan  Chetty  v.  Ma  Ilmu  (l)  has  been 
citeJ  on  behalf  of  the  appellant,  but  it 
does  not  seem  to  me  to  help.  In  that 
case  it  was  held  that  a  judgment  credit- 
or could  not  bring  a  declaratory  suit 
when  tho  judgment-debtor  had  become 
insolvent  as  he  then  no  longer  has  a 
to  attach  the  im^ment-debtor's 
~ 
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property.  I  do  not  understand  the  ap- 
pellant's claim  'to  be  that  he  had  no 
longer  the  right  to  a'taoh  the  judgment- 
•debtor's  property.  In  my  opinion  there 
is  no  force  at  all  in  this  objection. 

The  other  objection  which  had  boon 
taken  in  this  appeal  is  that  the  trial 
Court  had  no  jurisdiction  to  try  the  suit. 
It  is  somewhat  difficult  to  unravel  from 
the  mass  of  plaints  and  written  state- 
ments flu  the  trial  proceedings  what 
-exactly  was  the  course  of  the  litigation 
in  thai;  Court.  The  present  appellant  at 
any  rate  does  not  seem  to  have  raised 
the  question  of  jurisdiction  although  Po 
'Sein  did  raise  the  point,  but  when  issues 
were  framed  it  was  agreed  that  before 
deciding  the  case  on  the  merits  the 
Court  should  try  the  first  four  issues. 
There  uro  various  issues  connected  with 
the  framing  of  the  suit  and  include  an 
issue  whether  the  Court  had  jurisdiction 
to  entertain  the  suit.  On  this  issue  the 
Court  held  that  as  the  suit  was  then 
framed  .  it  had  no  jurisdiction  because 
in  addition  to  tho  other  reliefs  tho 
plaintiff  asked  for  his  costs  in  the  mis- 
cellaneous proceedings  This  defect  was 
rectified  by  tho  plaintiff  amending  his 
^plaint  and  waiving  his  costs  and  so  far 
as  can  bo  found  from  tho  record  it  was 
only  thon  that  the  defendants  seriously 
raised  the  question  as  to  the  value  of  the 
property  being  rnoro  than  1,000  and  bo- 
fore  the  decision  of  tho  preliminary 
issue  no  evidence  was  adduced  by  either 
side  to  show  that  this  valuation  was 
wrong.  It  is  subsequently  to  the  pass- 
ing of  orders  on  the  preliminary  issue 
jthat  question  of  tho  valuation  of  the 
•property  was  definitely  raised.  In  view 
jof  the  fact  that  tho  jurisdiction  question 
Jhad  already  been  dealt  with  and  decided 
jl  think  the  trial  Court  was  justified  in 
irefusing  to  go  into  it  any  further.  Es. 
jl.OOO  was  the  actual  price  according  to 
the  sale  deed  fcr  which  the  land  was 
brought  by  the  plaintiff. 

Another  objection  on  the  ground  of 
jurisdiction  has  been  raised  and  that  is 
that  there  wore 'two  distinct  causes  of 
action,  one  against  the  defendant  Po 
Sein  for  possession  and  the  other  against 
the  appellant  Aiyarfor  a  declaration  and 
that  for  this  reason  the  total  value  of 
the  suit  for  purposes  of  jurisdiction  is 
over  1,000.  Reliance  is  placed  on  O.  2 
R.  3,  01.  (2)  ,  Civil  P.  C.  That  rule  re- 
fers primarily  to  cases  of  joinder  of 


causes  of  action  against  different  defen- 
dants and  it  seems  to  me  very  doubtful 
whether  it  can  be  maintained  that  tho 
value  of  the  aggregate  subject-matter  of 
tho  causes  of  action  in  the  present  case 
is  more  than  tho  value  of  tho  land.  But 
however  this  may  be,  I  am  of  opinion! 
that  the  case  is  sufficiently  covered  by! 
the  provisions  of  S.  LI,  Suits  Valuation.. 
Act.  Under  01.  (2)  of  that  section  even 
if  objection  to  jurisdiction  was  taken  at 
an  early  stage  in  the  trial  Court,  the  ap-i 
pollato  Coart  is  required  to  dispose  ofj 
tho  appeal  as  if  there  had  been  no  defect- 
of  jurisdiction,  unless  it  is  satisfied  that: 
the  over-valuation,  or  undervaluation 
has  prejudicially  affected  tho  disposal! 
of  the  suit  or  appeal  on  its  merits  The] 
District  Court  was  of  opinion  that  if 
there  were  an  undor-valnation,  it  had  no 
prejudicial  offoct  on  the  disposal  of  the 
suit  on  its  merits.  The  evidence  was 
recorded  at  considerable  length  and  a 
careful  judgment  was  written  by  the 
Judge  of  the  trial  Court.  If  the  suit 
had  been  beyond  the  jurisdiction  of  tho 
Township  Court,  it  would  have  been 
triable  by  tho  Sub-Divisional  Court,  and 
tho  appeal  from  that  Court  would  also 
havo  gone  to  the  District  Court.  I  soe 
no  roison  for  supposing  that  any  under- 
valuation that  may  hive  boon  made  lias 
prejudicially  affected  the  disposal  of  the 
suit  on  its  merits.  I  am  not  therefore 
satisfied  that  there  is  sufficient  reason 
for  interference  on  this  ground.  It  has 
been  suggested  in  argument  that  full 
costs  of  this  suit  should  not  havo  boon 
awarded  against  the  appellant.  This 
ground  is  not  raised  in  tho  memorandum 
of  appeal,  and  I  am  not  satisfied  that 
there  is  any  ground  for  interference  on 
question  of  costs  alone.  The  appellant 
undoubtedly  contested  tho  suit  on  the 
merits,  and  denied  tho  plaintiff's  title 
I  dismiss  this  appeal  with  costs. 
P.N./it.K,  Appeal  dismissed. 
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ORMISTON,  J. 

In  the  matter  of  L.  W.  Nassa  ,  an 
insolvent  Mansuklal  Dolatchand  &  Co. — 
Applicants. 

Insolvency  Case  No.  70  of  1923,  Deci- 
ded on  4th  May  1928. 

(a)  Presidency  Towns  Insolvency  Act, 
S.  8  (1) — S.  8(1)  gives  Court  unlimited  powet 
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to  review,  reicind  or  vary  and  S.  90  (1)  can- 
not act  to  limit  it — Presidency  Towni  Insol- 
vency Act,  S.  90  (1). 

Section  8  (1)  givea  the  Court  an  unlimited 
power  to  review,  rescind  or  vary  and  S.  90  (1) 
of  Act  cannot  act  to  limit  that  power  bv  im- 
porting tho  provisions  of  Civil  P.  C  ,  O  47, 
R.  1.  [  P  232  C  1  ] 

(b)  Limitation  Act,    Art,    162— Review    of 
judgment  in  Art.  162  refer!  to  review    under 
Civil  P.  C,,  O.  47,  R.  1 

The  review  of  judgment  referred  to  in  Art. 
162  is  the  review  of  judgment  mentioned  in 
O.  47,  R.  J,  Civil  P.  C.  [P  232  C  1] 

(c)  Limitation  Act,    Art.  162— Application 
under  insolvency  jurisdiction  is  not  governed 
by  Art.    162— Presidency     Towns    Insolvency 
Act,  S    8  (1). 

An  application  to  a  High  Court  for  A  review 
ci  ii  judgment  phased  by  it  in  its  insolvency 
jurisdiction  is  not  governed  by  Art  162. 

[P  232  C  2] 

(dj  Limitation  Act,  Art.  173  — Scope. 

Article  173  is  restricted  to  applications  for 
review  under  Civil  LJ.  C.  [P  2£2  C  2] 

(e)  Presidency  Towns  Insolvency  Act,  S.  17 
Proviso— Person  by  agreement  with  his  cre- 
ditors authorizing  them  to  withdraw  money 
to  his  credit — He  adjudicated  insolvent  and 
on  next  day  creditors  suing  him  on  strength 
of  agreement  to  have  lien  on  money  to  in- 
solvent's credit  and  obtaining  decree — Suit 
instituted  without  leave  of  Court —  Leave 
being  necessary  decree  obtained  is  not  bind- 
ing on  Official  Assignee  or  estate  of  insol- 
vent. 

The  words  of  the  proviso  to  S.  17  can  be 
amply  satisfied  by  confining  its  operation  to 
cases  where  the  mortgagee  can  realize  his 
security  without  the  institution  of  the  quit. 

[P  233  C  2] 

A  person  by  an  agreement  with  hia  credi- 
tors authorized  them  to  withdraw  all  sums 
then  and  thereafter  GO  his  credit  and  for  the 
purpose  gave  them  a  general  power  of  attorney. 
The  person  was  adjudicated*  insolvent  and  on 
the  next  d.iy  tho  creditors  brought  a  suit 
against  him  on  the  strength  of  tho  agreement 
to  have  a  lien  on  money  to  hn  credit.  No 
leave  to  institute  the  suit  was  obtained.  The 
creditors  got  decrees  declaring  that  they  had 
lien  on  aums  of  money  lying  at  the  credit  of 
insolvent. 

Held  .  that  leave  of  the  Court  was  necessary 
and  no  leave  having  been  obtained  the  decree 
was  not  binding  on  the  Official  Assignee  or 
the  estate  of  the  insolvent  .  3B  Bom.  350,  not 
Full.  .  White  v.  Simmon*,  (1371)  6  Ch.  555, 
Expl.  [P  233  C  2] 

(f )  Presidency  Towns  Insolvency  Act,  S.  17 
— Unless  Official  Assignee    is    party    to    suit 
decreeing  lien  on  estate    of    insolvent,    he    is 
not  bound  by  it. 

Unless  the  Official  Assignee  is  a  party  to 
the  suit  by  creditors  in  which  a  decree  is 
passed  declaring  a  lien  against  the  estate  of 
an  insolvent,  he  is  not  bound  by  it  and  ho 
cannot  be  deemed  to  be  party  merely  because 
he  is  given  an  opportunity  to  defend  the  suit 
and  he  elects  not  to  do  BO  .  4.  7,  R.  1927  P.  C. 
108,  Rel.  on.  [  P  234  C  1  ] 

(g)  Civil    P.  C,,  S.  64— Assignment  of  debt 
involves  transfer  of  interest  in  it. 
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It  cannot  be  held  that  an  assignment  of  a 
debt  or  fund,  equitable  or  legal,  doea  nob 
involve  a  transfer  of  an  interest  in  that  debt 
or  fund  .  Rodick  v.  Gandell  42  Ch.  749,  Rel. 
on.  [P  234  C  2] 

(h)  Civil  P.  C,  S.  64— If  attachment  it 
validly  withdrawn  though  under  misappre- 
hension subsequent  attachment  does  not  re- 
late back  to  date  of  1st  attachment  and  can- 
not have  such  effect  against  person  taking: 
transfer  during  interval. 

Where  an  attachment  is  validly  with- 
drawn, though  under  misapprehension,  the 
second  attachment  does  not  relate  back  to  the 
date  of  the  first;  attachment  and  does  not  have 
such  effect  as  against  a  person  taking  transfer 
from  tho  judgment-debtor  in  the  interval. 
The  Court  doos  no!;  have  power  to  pass  suoh 
an  orclar  having  retrospective  effect  although' 
if  fraud  and  collusion  is  allogod  and  proved 
between  a  judgment-debtor  and  transferee,  a 
transfer  obtained  in  the  interval  can  be  set 
aside  23  Cal.  829  ,  A.  I.  R  1924  Cal.  744,  34 
All.  490,  tiist.  ;  42  All.  JJ,  Dist.  and  Discusse.Z. 

[P  237  C  2] 

^  (i)  Presidency  Towns  Insolvency  Act, 
S.  56  (1) —Charge  on  estate  few  days  prior 
to  insolvency  if  created  in  due  courie  of 
business  is  not  fraudulent. 

Although  a  charge  is  created  on  the  estate 
by  a  person  a  fow  d*js  before  he  becomes  in- 
solvent, creation  of  such  charge  cannot  b3 
held  to  ba  fraudulent  if  it  is  shown  fch.it  it; 
was  created  in  the  ordinary  coursa  of  business 
and  with  tho  object  of  carrying  it  on  and' 
parsing  safely  through  the  period  of  danger  : 
In  re  Cohen  (16)4)  2  Ch.  505  Rel.  on.[f  239  C  1], 

Janab  Ali,  Tambe  and  Joseph — for 
Creditors  Nos  2,  8  and  9. 

Judgment—  (±th  May  1928)— This  ia 
an  application  under  S.  H,  Presidency 
Towns  Insolvency  Act,  1909,  to  review 
an  order  passed  by  Otter,  J  ,  on  2nd  June 
1927.  The  learned  Judge,  after  admitt- 
ing the  application,  went  on  leave,  aad> 
I  have  been  directed  to  dispose  of  the 
matter,  The  application  is  opposed 
by  creditors  2,  7  and  9,  L.  W.  Nasse 
had  a  contract  with  the  Public  Works 
Department  under  which  he  would  in  the- 
ordinary  course  be  due  to  receive  a  con- 
siderable sum  of  money  and  he  was  also 
in  debt  to  the  applicants  On  28th  Feb- 
ruary 1923,  he  entered  into  an  agreement' 
with  them  which  ia  on  the  file  of  C.  B. 
No.  158  of  1923  of  this  Court.  The 
agreement  after  reciting  that  he  was 
indebted  to  the  applicants  to  the  extent 
of  about  Rg  63,000,  and  that  : 

"  he  has  now  and  will  hereafter  have  sums 
to  his  credit  on  bills  10  tho  hands  of  the 
Executive  Engineer,  Mingaladon  Cantonment 
Division  and  elsewhere  in  the  Public  Works. 
Department," 
goes  on  to  provide 

"  The  said  L.  W.  Nasge  hereby  agrees  and? 
authorizes  the  said  firm  of  Mansuklal  Dolafc- 
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chand  &  Co.  to  withdraw  all  such  auma  now 
to  his  credit  or  may  hereafter  be  to  his  credit 
from  the  Public  Works  Department  till  all  tha 
debts  due  to  them  are  fully  satisfied.  That  for 
auch  parposa  he  has  this  day  granted  them  a 
general  power  of  attorney.  Should  the  said 
L.  W.  Nasse  after  this  agreement  either  with- 
draw the  said  sums  himself  or  prevent  in  any 
way  the  firm  of  Mansuklal  DjUbo hand  &  Go. 
from  withdrawing  the  same,  then  the  said 
L.  W.  Nasse  will  bo  liable  to  either  civil  or 
criminal  action  as  the  firm  of  Mansuklal 
Dolitchand  may  think  fit." 

Th^power-of-attorney  to  which  refer- 
ence is  made  ia  dated  2nd  March  1923, 
and  ia  in  the  same  record  After  giving 
the  applicants  authority  to  withdraw 
inoneya  from  the  Public  Worka  Dapirt- 
menfc  in  language  aimilar  to  that  em- 
ployed in  the  agreement,  Naaae  gave  them 
specific  authority  to  give  receipta  there- 
for and  to  inatitute  auita  in  respect 
thereof.  On  28th  March  1923,  Naaae  waa 
adjudicated  insolvent  On  29th  Mirch 
1923,  the  applicanta,  apparently  being 
unaware  of  the  adjudication,  inatituted 
two  auits  Civil  Regular  Noa  158  and  1,59 
of  1923  of  thia  Court  against  the  in- 
solvent for  the  recovery  of  auma  of 
money  aggregating  abDut  Rg.  66,000,  in 
which  they  claimed,  on  the  atrongth 
of  the  agreement  above  act  out,  to 
have  a  lien  on  auma  of  money  lying 
to  the  credit  of  defendant  1  in  the 
office  of  the  Executive  Engineer,  Minga- 
ladon  Cantonment  Diviain  and  else- 
where in  the  Public  Worka  Department 
and  asked  for  a  declaration  Lo  that  ef- 
fect. 

On  8th  April  1923,  tba  Court  was 
informed  on  the  fact  of  the  inaolvency. 
Subsequently  notice  waa  issued  to  the 
Official  Assignee  to  report  to  the  Court 
whether  he  would  defend  the  suit,  He 
summoned  a  meeting  of  creditors  to  ascer- 
tain their  views  on  the  subject  and  on 
10th  July  1923,  he  filed  his  report. 
From  this  report,  it  appears  that  the 
creditors,  before  making  up  their  minda 
wished  to  find  out  what  moneya  were 
due  to  the  insolvent,  and  therefore,  it 
had  been  arranged  that  on  the  13th  July 
the  Official  Assignee  and  the  insolvent 
should  meet  the  Executive  Engineer, 
Miogaladon  Circle.  Further  time  waa 
asked  for  until  the  31st  July.  On  that 
date  the  Official  Assignee  by  hia  advocate 
informed  the  Court  that  he  would  not 
defend  the  auit  on  bebalf  of  the  insol- 
vent And  on  10th  August  1923  decrees 
were  passed  in  favour  of  the  applicants 


inC.  R.  158  for  Rg.  50,000,  interest  and 
costa,  and  in  C,  R.  159  for  Rs.  12,500. 
interest  and  coats  In  each  case  it  was 
declared  that  the  applicants  had  a  lien  on 
sum*  of  money  lying  to  tha  credit  of  the 
insolvent  in  the  office  of  the  Executive 
Engineer,  Mingaladon  Cantonment  Divi- 
sion, Rangoon,  and  elsewhere  in  the 
Public  Worka  Department. 

The  differences  between  the  estate  of 
the  insolvent  and  the  Public  Works 
Department  as  to  the  amount  due  to  the 
estate  were  referred  to  arbitration,  and 
the  arbitrator  whose  award  is  filed  ia 
C  M.  No;  131  of  1925,  found  that 
Rs.  33,752-3-3  waa  due  to  the  insolvent's 
estate.  This  sum  was  paid  to  the  Offi- 
cial Assignee  and  the  applicants  applied 
that  it  be  paid  to  them  claiming  that 
they  had  a  lien,  firat  on  the  ground  that 
the  lion  had  been  declared  by  the  de- 
cresa  in  C  R.  auita  158  and  159  of  1923, 
and,  .secondly,  that,  independently  of 
those  decrees,  they  had  a  lion  of  virtue 
of  the  documents  to  which  reference  has 
been  made  above.  Otter,  J.,  by  his 
order  of  2nd  June  1927,  held  that  the 
Official  Assignee  was  not  bound  by  the 
decrees  in  the  auita  because  the  suits 
were  filed  after  the  inaolvency  without 
the  aanotion  of  the  Court  and  that  the 
documenta  were  inoperative  to  confer  a 
lien.  It  ia  thia  order  which  I  am  aaked 
to  review. 

I  will  first  deal  with  two  preliminary 
points  which  were  raised.  The  present 
application  i  a  under  S  8(1),  Preaidency 
Towns  Inaolvency  Act,  which  gives  the 
Court  power  to  "  review,  rescind  or  vary 
an  order  made  by  it  under. ita  inaolvenoy 
juriadiction  "  It  waa  urged  by  the  ob- 
jecting creditors  that  sitting  aa  a  Judge  in 
inaolvency  my  powera  are  no  greater  than 
if  application  were1  made  to  me  for  review 
of  judgment  under  O.  47,  R  (l),  Civil 
P.  C.  and  Mr.  Burjorjee  conceded  that, 
if  the  provisions  of  that  rule  were  ap- 
plicable, he  would  be  out  of  Court.  S.  90 
(1)  of  the  Act  ia  recited  to  me  in  sup* 
port  of  thia  contention  The  subsection 
enaota  that  in  proceedings  under  the 
Act,  the  Court  is  to  have  the  like  powers 
and  follow  the  like  procedure  as  it  has 
and  follows  in  the  exercise  of  its  ordi- 
nary original  civil  jurisdiction.  Bub 
there  ia  a  proviso  that  the  subsection  is 
not  in  anyway  to  limit  the  jurisdiction 
conferred  on  the  Court  by  the  Aot.l 
S.  8(1)  gives  the  Court  an  unlimited! 
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power  to  review,  rescind  or  vary  and 
3.  90  (1)  cannot  operate  to  limit  that 
power  by  importing  the  provisions  of 
0.  47,  B.  (1)  of  the  Code.  Moreover, 
what  I  am  in  substince  askel  to  do  is 
to  vary  the  order  of  2nd  June  1927,  by 
holding  that  the  applicants  have  a  lien 
and  if  I  am  of  the  opinion  that  the  order 
was  \vrong  I  am  bound  to  vary  it 

It  is  nexb  urged    that   the    application 
is  out  of    time,    because    the     period    of 
limitation  for  an  applicitiori  for    review 
of  an  order   under   S.  8  (1)  is  Art.   1G2, 
Sob.  A,  Lim   Acb,  1908  or    in    tho    alter- 
native   Art.     173.     Mr.     Barjorjeo    con- 
ceedoa  that  if  either  of  these  articles    ia 
applicable,    his     application    is     time- 
barred,  but  says  tint    the    case    ia    gov- 
erned by  Art.   181,   which    provides    for 
applications    for      which     no    period    of 
limitation  is  provided  elsewhere    in   the 
schedule    or     by     S     48,    Civil   P    C 
Art  162  provides  in  the  case  of  a  review 
of  judgment  by  the    High    Court    in  tho 
exercise  of   its   original   jurisdiction     a 
period  of  20  days  from  the  date    of    the 
decree  or  order,     As    a    matter    of   con- 
struction I  should  hold  that    tho  review 
of  judgment  referre:!   to    in    the   article 
was  tho  review  of    judgment    mentioned 
in  0.  47,  B  (l),  Civil  P.(  C.  Mr  Tamba, 
however,  contends  that  "  original    juris- 
diction    includes    insolvency      jurisdic- 
tion "  and    cites    a    note  in    Rusfcomji's 
Liw  of  Limitation  (erln    1927)  at  p  901, 
to    this    effect.      The     case     cited     by 
the  learner!    author,    nirnely,    the    deci- 
sion of  the  Privy  Council  in  In  the  mat- 
ter of  Candas  Narrondas   v   G.  A    Tur- 
ner   (l)  by   no    moms     boars    out    this 
sweeping    generalisation.     In    that   case 
judgment  hid  been  entered  up  under  S.  86 
of  Statutes  11  and    12  Vicborii  Cip     81 
(which  at  tho  time  governed    insolvency 
in  British    India)    in  favour  of  the  Offi- 
cial Assignee  against  the  insolvent  for  the 
amount  of  his  scheduled  debts     Eighteen 
years  later  the  Official  Assignee  sought  to 
execute  the  judgment.   Under  Art    180, 
Sch.    2,    Lim   Act,  1877,    the    period   of 
limitation  for  an  application  to  enforce  a 
judgment  of  a  Court  established  by  Royal 
Charter  in    the   exercise  of    its  ordinary 
original  civil  jurisdiction    was    12   years 
from  the  time  when  a.  present  right  to  en- 
force the  judgment  accrued  to   some   per- 
son  capable  of   releasing  the  'right.     It 
was  held  that  although  a  Court  under  the 

(1)  [1883J  13  Bom.  520=10  I,  A.  156  (P,  G,), 


provisions  of  Statute  11  and  12  Vic.  Cap. 
21  determines  the  substance  of  questions 
relating  to  the  insolvent's  estate,  the 
proceedings  in  execution  and  the  judg- 
ment are  the  High  Court's.  Consequent- 
ly, the  judgment  which  was  entered  up 
was  a  judgment  of  the  High  Court  in  its 
ordinary  original  civil  jurisdiction.  The 
case  is  not,  therefore,  an  authority  for 
the  proposition  that  an  application  to  a 
High  Court  for  a  review  of  a  judgment 
passed  by  it  in  its  insolvency  jurisdiction 
is  gnvernei  by  Arfc.  162  of  tho  present 
Lim  Acb. 

Article  173  deals  with  a  review  of 
judgment  exoopb  in  the  cases  provided  for 
by  Arts.  161  and  162,  and  provides  a 
periol  of  90  days  from  the  date  of  the 
decree  or  order.  Mr.  Tambo  contends 
that  this  article  is  not  restricted  to  up 
plicitions  for  review  under  the  Civil  Pro- 
cedure Code,  and  cites  in  support  of  his 
contention  a,  pis  sago  on  p.  921  of  the 
same  learned  author,  based  on  a  decision 
reporbel  in  3  Mysore  Law  Journal 
124  I  disagree  with  his  contention.  In 
my  view,  therefore,  the  present  appli 
cafcioi  is  no!;  barrel  by  limitation. 

Mr.  Burjorjee  then  dealt  with  tho  two 
points  on  which  Otter,  J.,  had  held 
against  him.  At  the  conclusion  of  his 
argument,  counsel  for  the  opposing  cre- 
ditors admitted  that  'the  agreement  on 
which  Mr.  Burjorjee  relied  was  effectual 
to  create  a  charge,  but  contended  that 
the  matter  was  not  concluded  by  tho  de- 
crees pisse-l  in  C.  R  Suibs  158  and  159  of 
1923,  aid  submitted  that  the  charge  pur- 
porting to  be  thereby  created  was  void, 
first  because  at  the  time  it  was  created 
the  debt  was  under  attachment,  and 
seoondlv.  baaause  it  amounts!  to  a  frau- 
dulent preference  They  further  urged 
that  the  applicants  had  other  securities 
for  their  debts  and  that  theso  should  be 
exhausted  before  recourse  wis  had  to  the 
property  in  respect  of  which  they  claimed 
a  charge.  Mr.  Burjorjoe  agreed  that  the 
applicants  would  first  realize  their  other 
securities  and  givo  credit  for  the  net 
amount  realized  before  seeking  to  enforce 
their  charge. 

I  heard  counsel  first  on  the  question 
whether  the  rnitter  was  concluded  by  the 
decrees  in  question.  Under  S.  17,  Presi- 
dency Towns  Insolvency  Act,  on  the 
making  of  an  order  of  adjudication,  the 
property  of  the  insolvent  vests  in  the 
Official  Assignee  and  becomes  divisible 
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•  amongst  bis  creditors,  and  thereafter  ex- 
cept as  directed  by  the  Act  no  creditor  to 
whom  the  insolvent  is  indebted  in  res- 
pect of  any  debt  provable  in  insolvency 
shall 

4<h<ivo  any  remedy  against  the  property  of  the 
insolvent  in  respoot  of  tho  debt  or  shall  com- 
mence any  suit  or  other  legal  proceeding  ox- 
oept  with  the  leave  of  the  Court  and  oil  such 
terms  as  tho  Court  may  impose." 

There  is  a  proviso  that  the    section   is 
not  tfc   affect    the  powers  of  any  secured 
creditor  to  realize  or  otherwise  doal  with 
his  security  in  the  same  manner  as  if  the 
section  had  not  been  passed.     In  the  pre- 
sent   instance   the   suits  were  instituted 
the  day  after  the  adjudication   and   leave 
to  institute  thorn  was  not   previously  ob- 
tained.    Mr.  Burjorjee  conceded  that,   if 
8.  17  applies,  and  the  case  is    not  within 
the  proviso,  leave  must  be  granted  before 
tho  institution  of  the  suit.  But  ho  arguad 
•that  a  mortgagee  iu  instituting    a  suit  to 
realize  his  seaurity  is  within  the  proviso; 
in  othor  words,  that  he  is  free    to  realize 
his  security  either  without  the  interven- 
tion of  the  Court,  as    by  sale,   or   by   the 
institution  of  a  suit.     In  support  of   this 
proposition  ho  cited    Lang    v.  Haptulla- 
Ihai  (2),   a   decision  of  a   Bench   of  the 
Bombay   High    Court,    which    was  cited, 
but  not  discussed  in  Ramchand  v.  Bank 
o/   Upper   India,   Limited,   Delhi  (3),  a 
case   dealing    with    an  entirely    different 
point.     In  tho  Bombay  case   the  Official 
Assignee  was  in  tho  position   of  a   mort- 
gagor and  the  mortgagee  brought    a    suit 
against  him    to  realize   his   security.     It 
was  held  affirming  the   judgment  of  Boa- 
man,  J.,  and  differing  from  a  decision   of 
Davar,  J.,  set  out  in  a  footnote  to  the  re- 
port, that  no  leava  was   necessary,    inas- 
much as  the  proviso  to    S.   17  covered   a 
suit  by  a  mortgagee  to    realize   his   secu- 
rity, the   principle   being  that    a  suit    is 
one  of  the  recognized  methods  of  realiza- 
tion of  mortgage  securities,    and    that    if 
13.  17  had  not  been  passed,  the  mortgagee 
could  have  realized  his   security   in   the 
ordinary  way  by  means  of  a   suit.     Reli- 
ance was  placed  on  a  passage  in  the  judg- 
ment in   White  v.  Simmons  (4),   where 
Lord   Hatherlay  declined  to    hold    that 
where  was 
"an  express  reservation  of  all  rights,   a  mort- 

(2)  [1914]  38  Bom,  359=21 1,0.  714=-15  Bonv 

L.R.  939. 

(3)  A.I.R.  1922  Lfth.  281=3  Lab.  59, 

(4)  [1871]   6  Ch,  555—19  W.B.  939=40  L.J. 
Ch.  689. 


gagee  should  be  precluded  from  proceeding  in 
equity  to  enforce  his  security." 

The  learned  Judges  say  that  Lord 
Hatherlay  was  dealing  with  a  proviso  in 
the  same  words  as  the  proviso  to  S.  17, 
Presidency  Towns  Insolvency  Act.  The 
proviso  with  which  Lord  Hatherlay  was 
dealing  was  the  proviso  to  S.  12,  Bank- 
ruptcy Act,  1869.  But  S.  13  merely  en- 
acts that 

"where  a  debtor  shall  be  adjudicated  a  bank- 
rupt, no  creditor  to  whom  tho  bankrupt  is  in- 
debted in  respect  of  any  debt  provable  in  the 
bankruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  bankrupt  except  in 
manner  directed  by  this  Act." 

It  will  be  noted  that    there  is  no  pro- 
vision   forbidding    the    institution   of   a 
suit  without  leave.     This  provision  ap- 
pears in  8.  9,  Bankruptcy  Act,    1~83  and 
in  S.  7  (1),  Bankruptcy  Act    1914,  which 
are  similar  to  S.    17,   Presidency  Towns 
Insolvency  Act.     No    English   authority 
sinco  the  Act  of  1883  came  into  force  was 
cited  in  the  Bombay  cases,  and  none  has 
been  cited  to    me.     I   ara  of  the  opinion 
that  the  English  cases  decided  under  the 
Act  of  1869  are  not   authorities  for  hold- 
ing  that  under    S.    17  the   leave   of  the 
Court  is  not  required  for  the   institution 
of   a  suit  by    a  mortgagee   to  realize  hi* 
security.     I    am    further   of  the  opinion 
that  the  law   was    deliberately    changed 
by  the    Act  of  1883    with    tho   object  of 
closing  the  loop  hole    which    tboso  cases 
had  left  open.     The  words  of  the  proviso 
can  be  amply    satisfied    by  confining  its 
operation  to  cases   where  the   mortgagee 
can  realize  his  security   without  the    in- 
stitution  of   a   suit.     I    hold,  therefore, 
that  the  leave  of  the  Court  was  necessary 
for  the   institution  of  0.    R.  Suits    158 
and  159  of  1923,  and  that  that  leave  not 
having   been   obtained,     the  decrees   in 
thoso  suits    wero     not  binding    on    the 
Oflicial  Assignee  or  the   estate  of  the  in- 
solvent.    This  concludes  the  matter.   On 
the  assumption    that    the  view  I  hold  is 
erroneous,  and  that  leave   was  not  neces« 
sary,  unless  the    Official    Assignee  was  a 
party  to  the  suit  he    could    not  be  bound 
by  the  decrees  passed  in  thorn.  This  was 
so  held  by   the  Privy   Council   in  Kala 
Ghand   Banerjee  v.  Jagannath  Mancari 
(5).     That    was  a  decision  under  S.  16, 
Provincial     Insolvency   Act,   1907,    the 
provisions  of  which,   so  far  as  material 
are:similar  to  those  of  S.  17,  Presidency 

(5)    A.   I.    K.   1927    P.  C.  103=51  Cal.  595= 
54  I.  A.  190  (P.  C.). 
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Towns  Insolvency  Act  Mr.  Burjorjee 
argued  that  the  Official  Assignee  must 
be  deemed  to  have  been  a  party  because 
he  was  given  an  opportunity  to  defend 
the  suits  and  elected  not  to  do  so.  The 
procedure  which  was  followed  in  the 
suits  would  have  been  correct  if  the  in- 
solvency had  supervened  after  the  insti- 
tution of  the  suits  But  at  the  date  of 
jbheir  institution  Nasse  had  been  adjudi- 
'cated  and  the  equity  of  redemption  in 
jthe  debt  had  devolved  on  the  Official 
Assignee  He  was  a  necessary  party, 
[and  should  have  been  sued  in  the  first 
instance,  not  having  been  sued  in  the 
first  instance  he  should  have  been  placed 
|on  the  record  as  a  defendant  The  case  is 
analogous  to  that  of  a  suit  brought 
igainst  a  man  who  was  dead  at  the  time 
,of  its  institution.  In  such  a  case  it 
,  would  be  incumbent  on  the  plaintitf  not 
.merely  to  write  to  the  legal  represenfca- 
^ives  enquiring  whether  they  wished 
to  defend  the  suit,  but  to  place  them  on 
the  record.  In  the  case  to  which  refer- 
ence was  last  made  Kala  Chand  v 
Jagannath  (o),  a  contention  somewhat 
similar  to  that  made  by  Mr  Burjorjea 
was  put  forward  and  rejected  by  their 
Lordships  of  the  Privy  Council  On 
this  ground  also  I  hold  that  the  Official 
Assignee  is  not  bound  by  the  decrees  in 
C.  R  Suits  Nos  158  and  159  of  1923. 

The  next  question  is  whether  the 
charge  purporting  to  be  created  was  void 
because  at  the  time  it  was  created  the 
debt  was  under  attachment.  The  point 
is  one  of  considerable  importance  and 
was  not  taken  in  the  objections  of  the 
opposing  creditors  which  were  before 
Otter,  J  I,  therefore,  allowed  an  adjourn- 
ment so  that  the  matter  might  be  fully 
argued  Under  S  64,  Civil  P.  C.  when 
an  attachment  has  been  made,  any  pri- 
vate transfer  or  delivery  of  property 
attached,  or  of  any  interest  therein,  is 
void  as  against  all  claims  enforceable 
under  the  attachment.  I  may  first  refer 
to  a  suggestion  made  by  Mr.  Burjoree, 
that  the  charge  on  which  he  relies  was 
made  by  an  agreement,  and  that  it  did 
not  involve  a  transfer  of  an  interest  in 
property  within  the  meaning  of  the  sec- 
tion. In  Eodick  v.  Gandell  (6),  at  p.  754 
Lord  Truro,  L.  C.,  says  that 

41  an  agreement  babween  a  debtor  and  a 
creditor  that  the  debt  owing  shall  be  paid 
cut  cf  a  specific  fund  coming  to  the  debtor, 

(6)     42  Ch.  749. 
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or  an  order  given  by  a  debtor  to  his  creditor 
upon  a  person  owing  money  or  holding  funds, 
belonging  to  the  giver  of  the  order,  directing 
such  person  to  pay  such  funds  to  the  creditor 
will  create  a  valid  equitable  charge  upon 
such  fund,  in  Ouhor  words,  will  operate 
as  an  equitable  assignment  of  the  debts  or 
fund  to  which  tha  order  refers.  " 

And  it  seems  impossible  to  hold  that 
an  assignment  of  a  debt  or  fund,  equit- 
able or  legal,  does  not  involve  a  transfer! 
of  an  interest  in  that  debt  or  fund. 

I  will  now  narrate  briefly  the  facts 
relevant  to  this  portion  of  the  argument. 

Civil  Regular  ND  39  of  1923  of  this 
Court  was  a  suit  instituted  on  20bh 
January  1923,  by  V.  S.  R  M.  Chettuir 
(creditor  No  2  in  these  proceedings) 
against  Nasse  and  others  for  the  recovery 
of  Rs.  20,000  and  interest  due  on  a  pro- 
missory note.  On  27th  January  1923, 
on  an  application  by  creditor  No  2  for 
an  attachment  before  judgment  of  the 
debts  due  to  Nasse  by  the  Executive 
Engineer,  P.  W  D.  Cantonment  Divi- 
sion, Rub  ledge,  J.(as  he  then  was)  direc- 
ted a  prohibitory  order  to  issue,  and' 
it  was  served  ou  30th  January.  On  2nd 
February  Nasse  filed  an  application, 
supported  by  an  affidavit  asking  that 
hia  personal  security  might  bo  accepted 
and  the  attachment  removed.  It  should 
be  noted  that  in  the  affidavit  he  empha- 
sized the  fact  that  it  w.is  his  personal- 
security  which  he  was  offering  On  the 
same  day  Rutledge,  J.,  passed  the  follow- 
ing  order  : 

11  On  defendant  giving  sacunty  to  the  satis- 
faction of  the  bailiff  for  tho  amount  of  claim- 
and  costs  prohibitory  order  to  be  withdrawn." 

On  this,  on  the  same  day,  the  Deputy 
Registrar  asked  the  bailiff  to  report  and 
the  bailiff  endorsed  on  the  petition 
Petitioner  Mr.  L.  W.  Nrvase  is  good  for 
Rs  21,560.  "  The  bailiff  had  originally 
written  "  surety  "  but  scratched  it  out 
and  substituted  "  petitioner.  "  On  the 
same  day  the  Deputy  Registrar  endorsed 
on  the  petition  "  Let  the  surety  be  accep- 
ted, "  and  there  is  a  note  in  the  diary: 

"  On  the  defendant's  application  dated  Sad1 
February  19J3  tendering  his  personal  security, 
order  passed  as  prayed.  " 

Under  this  are  initials,  not  apparently 
those  of  the  Deputy  Registrar.  On  3rd 
February,  Nasse  executed  in  the  presence- 
of  the  Deputy  Registrar  a  bond  giving: 
personal  security.  On  5th  February 
there  is  an  entry  in  the  diary,  followed1 
by  what  appears  to  be  the  game  initials: 

11  Security  bond  having  been  filed  3rd  Feb- 
ruary 1923,  attachment  is  removed.  " 
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On  the  same  day  a  notice  was  served 
CD  the  Executive  Engineer  informing  him 
that  the  attachment  had  been  removed. 
On  or  about  17th  February  creditor  No.  2 
filed  an  application  (dated  13th  February) 
complaining  that  O  38,  R  5  (b)  of  tho 
Code,  under  which  the  order  of  2nd 
February  had  been  made,  did  not  con- 
template or  authorize  the  acceptance  of 
personal  security,  and  asking  for  cancel- 
lati^n  of  the  order  "accepting  the  surety" 
and  that  Nasse  be  ordered  to  furnish 
proper  and  sufficient  security  in  terms  of 
the  Court's  order  and  on  failure  to  do  so 

"  that  ho  bo  ordered  to  pay  into  Courb  all 
mone}  a  withdrawn  by  him  to  fcho  extent  of 
Rs,  21,500  from  the  P.  W.  D.  and  lor  such  pur- 
peso  all  necessary  orders  may  be  given.  " 

Notice  was  ordered  to  issue  to  Nasso 
and  was  served  on  him  on  21st,  on  which 
date  he  was  given  time  to  lile  objections 
until  26th.  On  26fch  he  was  given  fur- 
ther time  for  this  puiposo  until  2nd 
March.  On  3rd  March  he  filed  objec- 
tions and  the  matter  was  directed  to  be 
placed  before  the  Court  on  5th  March. 
Meanwhile  Nasse  had  executed  his  charge 
in  favour  of  tho  present  applicants  on 
SHfch  February  and  given  them  the  power 
of  attorney  to  collect  the  moneys  from 
the  P  W.  D.  on  2nd  March.  The  matter 
came  before  the  Court  on  5th  March  and 
Kutledgo,  J.,  said  that  his  order  of  2nd 
February  never  contemplated  that  the 
bailitf  should  be  satisfied  with  Nasse's 
personal  security  and  had  he  meant 
merely  personal  security,  he  would  have 
EO  stated.  He  continued  : 

11  Such  being  the  case,  the  prohibitory  order 
lujst  be  re-is«nicd  and  it  will  only  be  with- 
drawn on  the  defendant  furnishing  adequate 
and  independent  security  to  the  satisfaction 
of  the  bailiff.  " 

On  8fch  Mivch  it  is  stated  that  the 
attachment  was  re- issued.  The  actual 
prohibitory  order,  which  was  issued  on 
that  date,  and  served  on  12th  March, 
Bays  nothing  about  a  re-issue  and  is  in 
form  an  entirely  fresh  prohibitory  order. 
On  22nd  March  a  decree  was  passed  in 
favour  of  creditor  No.  2.  As  I  have  said 
before,  Nisse  was  adjudicated  insolvent 
on  28th  March,  and  the  applicants  filed 
their  suits  to  establish  their  security  on 
the  next  day. 

It  is  Mr  Burjorjee's  case  that  on  the 
date  on  which  the  charge  was  created, 
there  was  no  subsisting  attachment.  To 
this  Mr.  Janab  Ali  replied  that,  inas- 
much as  the  attachment  was  removed 


under  a  misapprehension  by  the  Deputy 
Registrar  and  was  immediately  restored 
by  the  Judge,  the  attachment  ordered  to 
issue  on  5th  March  related  back  to  the- 
date  when  the  prior  attachment  was  first 
issued,  and  that  the  charge  must  be 
deemed  to  have  been  given  while  tbe> 
attachment  was  subsisting  and  is  there- 
fore void.  I  may  say  that  before  the- 
argument  proceeded  the  record  of  C  R. 
39  of  1923  wag  carefully  inspected  by\ 
counsel  on  both  sides,  my  attention  was 
not  drawn  to  the  peculiarities  in  the 
endorsement  of  the  petition  of  2nd  Feb- 
ruary and  in  the  diiry  entries  of  2nd  and 
5th  March  which  I  have  indicated,  and 
Mr  Janab  Ali  was  satisfied  that  the 
order  removing  the  attachment  was  the 
order  of  the  Deputy  Registrar  and  con- 
ceded that  he  had  power  to  make  such  an 
order.  Tn  support  of  his  contention  Mr 
Janab  Ali  cited  a  number  of  authorities 
all  of  which  with  two  exceptions,  are 
cases  of  removal  of  attachment  followed 
by  a  declaratory  suit  in  which  the  attach- 
ing creditor  established  his  claim  Mr. 
Burjorjee  says  that  this  class  of  cases  is 
distinguishable  and  that,  of  the  excep- 
tions, one  hag  no  bearing  and  the  other 
was  erroneously  decided.  I  will  now 
deal  with  the  authorities. 

In  Bonomali  Rai  v,  Prosuno  Narain 
Chowdhury  (7),  a  decree-holder  attached 
the  property  of  certain  of  the  defendants 
who  then  obtained  an  order  of  release 
under  S.  280  of  the  Code  of  1882 
(corresponding  to  O  21,  R.  60  of 
the  present  Code),  and  feubeequently 
mortgaged  the  property.  The  attach- 
ing creditor  thereupon  sued  for  and1 
obtained  under  S.  283  (corresponding 
to  O  21,  R.  63),  a  declaration  that 
the  mortgaged  property  was  nevertheless 
liable  to  be  sold  under  his  attachment. 
A  few  days  after  obtaining  the  decree 
he  again  attached  the  judgment-debtor's 
property.  The  mortgagees  then  aued  on 
their  mortgage  and  obtained  a  decree  for 
sale.  The  sale  in  execution  of  the  at- 
taching creditor's  decree  and  that  ordered 
by  the  decree  in  favour  of  the  mortga- 
gees were  both  advertised  for  the  same 
day.  The  plaintiff  purchased  at  the  sale 
under  the  attaching  creditor's  decree  and 
then  sued  for  a  declaration  that  the  pro- 
perty was  not  liable  to  be  sold  ia  execu- 
cution  of  the  mortgage  decree,  the  reason 
being  that  the  judgment-creditor's  at- 
~  (7)  Tl=W  23  Cal.  S2J,  "" 
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tftohmenb  waa  restored  -  by  the  decree 
under  S  283  of  the  Code,  and  that  the 
mortgage  executed  by  the  judgment-debt- 
ors was  invalid  as  against  the  plaintiff, 
the  purchaser  at  the  execution  sale.  It 
w,i9  held  that  the  plaintiff  WAS  entitled 
to  the  decree  sought.  The  ground  of  the 
decision  was  that  the  order  for  release 
at  the  instance  of  the  claimant: 
"was  not  final  but  provisional,  a?  3  2S3  de- 
clares it  bo  b*  subject  to  the  reault  of  any  suit 
which  the  attaching  creditor  may  brinR  to 
-establish  the  right  which  he  claims  to  the 
property  in  dispute.  That  right  waa  to  do 
what  ha  had  already  dona  "viz.,  attach  it  and 
to  do  what;  ha  wantod  to  do,  but  \vaa  prevented 
by  the  order  from  doing,  to  soil  it  in  pursu- 
ance of  his  attachment.  The  only  remedy 
given  to  the  attaching  creditor  is  by  a  suit 
which  must  bo  brought  within  one  year  from 
the  data  of  the  ordar,  and  the  object  of  the 
suit  19  to  maintain  tho  attachment  find 
got  rid  oE  the  order.  Although,  therefore, 
an  order  under  S.  2SO  operates  to  prevent 
th3  attaching  creditor  from  proceeding  to  sell 
the  attached  property,  it  does  not  opirate  so 
as  at  once  to  remove  the  attachment  and 
leavo  the  judgment-debtors  free  to  deal  with 
tha  property  as  thuy  like.  If  thoy  do  deal  with 
it,  the/  and  those  with  whom  thoy  dual  do  so 
subject  to  the  result  of  the  suit  as  to  the  at- 
tachment bomg  maintained.  Any  other  con- 
struction of  tha  section  would  in  very  many 
cases  defeat  thd  object  of  the  suit  and  reader 
the  docrco  infruotuous." 

The  case,  therefore,  depends  on  the 
peculiar  remedy  given  to  tho  attaching 
creditor  by  S  283  of  the  old  Code,  and 
is  not  an  authority  for  the  broad  propo- 
sition that  whenever  an  attachment  is 
removed  under  a  misapprehension  and  a 
fresh  attachment  is  made,  an  intervening 
charge  is  subject  to  the  disabilities  speci- 
fied in  S  G4  of  the  present  Code.  This 
cise  was  followed  on  tho  same  ground  in 
Earn  Chandra  Marwan  v  Mudeshwar 
Singh  (8)  and  All  Ahmed  Khan  v.  Bansi- 
dar  (9).  Reliance  is  placed  by  Mr. 
Aiyangir  on  the  remarks  of  Rinkin,  J  , 
in  Najimunna  Biln  v.  Nacharuddin 
Sard&r  (LO),  (at  p.  556  o/5L  Cat.).  Thit 
waa  a  case  relating  to  attachments  under 
decrees  and  a  declaratory  suit,  but  no 
question  actually  arose  under  S.  64. 
Rinkin,  J.,  said. 

"It  is  quite  plain  that,  if  an  attachment 
cornea  to  an  end  validly,  than  up;m  a  second 
attachment  no  Court  can  refuse  to  raoogniza 
an  interest  validly  created  m  the  meanwhile. 
It  is  also  plain  fchat  if  an  attachment  is 
wrongly  released,  and  the  right  to  attach  is 

(fl)  [1906J   33  Gal.  1158=100,  W.  N.  978. 
(9)  [1909]  31  All.  337=1  I.  0.  931=3  A,  L.  J. 
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(10)  A.  I.  R.  1924  Cal.  744=51  Cal.  748. 


subsequently  established  according  bo  law 
either  by  appeal  or  otherwise  the  attachment 
will  relate  back  to  tha  time  whoa  it  was 
made," 

From  the  context  it  would  appear  thab 
he  was  discussing   the   position    in  rela- 
tion to  O.  21,  Rr.  GO  and  63  of  the  Code. 
If  his  remarks  were  intended  to  have  any 
wider  application  they  were  obiter  dicta. 
In  Aziz  Bakhsh  v   Kamz  Fatima  Bibi 
(li),  the  assignee    of    a,    decree   attached 
two  properties  one  of    which    was    bur- 
dened with  fi  mortgage  in   favour  of    the 
assignor  and  iho  other  of  which  was  nob 
so  mortgaged.     Tho  judgment -dob  tor  ob- 
jected     th.it      the     mortgaged     property 
could  not   be  sold    in    execution  without 
a  suit  boing    brought  on    the    mortgage. 
On  2nd  June  1909,  the  Court  dismissed 
the  application  for    execution    in     toto. 
On    10th    August    1909,    the    decree- 
holder  applied  for    review    of    judgment, 
on  tho  ground    that  the   order    dismiss- 
ing the  application    with    regard    to  the 
non-mortg.iged   property    was   erroneous, 
and  on  13th  June  1910,   tho   review    was 
accepted  and    tho    execution    as    regards 
the    non-mortgaged  property  ordered  to 
proceed.     Between  those    last    two  d.xtea 
the  judgment-debtor  sold    tho  non-mort- 
gaged property  to  a    third    party.     After 
the  L3th    June    1910,    the   decree-holder 
applied  to  go  on  with  tho  execution    pro- 
ceedings and  to    sell   the   non-mortgaged 
property.     The  judgment-debtor  (not  his 
transferee)  objected  on   the    ground  thab 
under  O.  21,  R  57,  the   previous    attach- 
ment had    ceased    to    exist,    and    that  a 
fresh  attachment  was  necessary  and    tha 
property  could  not  be  sold,  as    he  had  al- 
ready sold  it  to  another   person.     0.  21, 
R.  57  provides  that    when    property  h.is 
boon  attached  but  by  reason    of  the    de- 
cree-holder's default  the  Court   is  unable 
to  proceed  further  with    the   application 
for  execution,    it     may    dismiss    it    and 
thereupon  the  attachment  is  to  cease.  Bub 
in  the  case  under   discussion    there   waa 
no  default  and  no  order  of  dismissal    for 
default,  and    it  was    held    that    the    at- 
tachment still  subsisted  and  it  was  valid 
as  against  the  purchaser.    All    that   tha 
caso  holds  is  that  the   attachment    never 
bad  been  removed.     It  is  not  an    autho- 
rity for  the  general    proposition    that    if 
the  first  'attachment  is  actually  removed, 
albeit     under     a     misapprehension,     a 
s econd  attaohnaent   _re_latea_b ack   to  tha 
(11)  L1912]  34  All,  490=15  I.  C.  49=10  A.L.J. 
49. 
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Prasad  had  been  in  collusion  with  the 
defendants,  and  the  Court  assumed  that 
he  was  a  bona  fide  purchaser  of  property 
which  ho  knew  was  not  at  the  time  of 
his  purchase  under  attachment.  It  was 
held,  however,  that  the  order  of  16th 
March  1910,  had  retrospective  effect  and 
that,  consequently,  the  sale  to  Gopal 
Prasad  effected  between  9th  August  1909 
and  16th  March  1910,  when  there  was  no. 
subsisting  attachment  was  invalidated. 
The  decision  was  based  on  two  grounds* 
First,  the  Calcutta  decisions  which  I 
have  cited  were  without  discussion 
treated  as  authorities  for  the  broad 
proposition  laid  down  and  secondly  the 
Court  held  that  that  it  was  bound  by  the 
previous  unreported  decisions  cf  tha 
Benches  in  the  cases  of  the  apre.ils  of 
two  of  the  throe  transferees. 

It  appears  to  me  that  this  case  is  dis- 
tinguishable from  the  one  which    I  have 
to   decide.     The  order   of  tho    Allahabad 
High  Court   cf   16th   March    1910,   dia- 
tinctly  stated  that  it  was  to  relate    back 
to  9bh  August  1906.     The  order  of  Rut- 
ledge,  J.,  of  5th  March  1923,  directed   in 
terms  an    entirely  fresh  attachment  and 
I  do  not  think  it  can  bo   implied  that  he 
meant  it  to  have  retrospective  effect  ;   if 
he  had  so  meant,  he  would  have  so  stated 
just  as  he   had  stated  that  if  by  his    ear- 
lier order  of   2nd  February  1909,    he  had 
meant   that  personal    security  should  be 
accepted,  he  would  have  so  stated.     Fur- 
ther,   I  think,    that  the    decision  of    the 
Allahabad    High  Court  was  not    justified 
by  the  Calcutta   decisions  which    I  have 
cited   and  on  which    it  professed  to  rest. 
Those   decisions,  as  I  have  pointed   out, 
are  based    on  the  peculiar  remedy   given 
to  an  attaching  creditor  by    O.  21,  R.  63, 
and  are  no    authority  in  any  other   class 
of  case.  Even  if  the  order  of  Hutledge,  J,, 
is  to  be  deemed  to  have  been  passed  with 
the  intention  that  it  should  have  retros- 
pective effect-I  am  of  the  opinion  that  the 
first  attachment  having  been  validly  with- 
drawn,  no  subsequent   attachment  could 
have   such  an  effect  as  against  a  person 
taking  a  transfer  form  the  judgment-debt- 
or in  the   interval.     There  is   nothing  in 
the  Code,  or  so  far  as  I  know,  elsewhere, 
which  confers  such  a  power  on  the  Court. 
I   do   not   say  that   in   properly   consti- 
tuted proceeding,  if   fraud   and  collusion 
were    alleged  and   proved   between   the 
judgment-debtor  and  a  transferees  trans- 
fer obtained  under  such  circumstances 
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date  of  the  first  attachment.  The 
case  on  which  Mr.  Janab  Ali  most 
strongly  relies  is  that  of  Gopal  Prasad 
v.  Kashi  Nath  (12).  In  that  case  there 
were  two  suits  pending  against  the  same 
defendants  by  different  plaintiffs,  one  in 
the  Aligarh  Court  in  which  Kashi  Nath 
was  the  plaintiff,  and  the  other  in  the 
Mainpuri  Court  in  which  another  person 
was  the  plaintiff.  On  9th  August  1909, 
tho  defendants  applied  to  the  High  Court 
to  transfer  the  Mainpuri  case  to  Aligarh 
in  order  that  both  cases  might  be  tried 
together,  and  on  the  same  date  obtained 
an  order  "Let  notice  go;  stay  meantime." 
On  14th  August  1(J09,  Kashi  Nath  at- 
tached before  judgment  certain  pro- 
perties of  the  defendants.  On  27th 
August  1909,  tho  Aligarh  Court,  on  the 
application  of  the  defendants,  withdrew 
the  attachment  on  the  ground  that  the 
order  of  the  High  Court  must  bo  taken 
as  a  stay  of  proceedings  in  both  Courts, 
and  not  of  those  in  the  Mainpuri  Court 
only,  and  that,  therefore,  the  attachment 
being  a  proceeding  subsequent  to  the 
order,  was  illegal.  Kashi  Nath  appealed 
to  the  High  Court  which  held  that  the 
stay  order  of  9th  August  1909,  related 
only  to  the  proceedings  in  the  Mainpuri 
Court  : 

"and  by  its  order  of  the  IGfch  March  1910, 
directed  that  tho  parties  bo  restored  to  the 
position  they  occupied  on  9th  August  190D, 
and  that  all  orders  which  had  followed  from 
tho  wrong  interpretation  of  the  stay  order  ba 
set  aside." 

In  the  interval  between  27th  August 
1909  and  IGfch  March  1910,  however, 
when  as  a  matter  of  fact;,  there  was  no 
order  in  existence  attaching  the  proper- 
ties tho  defendants  sold  them  to  four 
different  transferees.  Kashi  Nath  ob- 
tained a  decree  in  his  suit,  and  took  out 
execution  proceedings  for  sale  of  the  pro- 
perties on  the  strength  of  the  attachment 
before  judgment.  The  transferees  having 
made  unsuccessful  objections  in  the  ex- 
ecution department,  brought  four  sepa- 
rate suits  for  declarations  that  the  trans- 
fers .were  good  and  that  the  properties 
wore  not  saleable  in  execution  of  Kashi 
Nath's  decee.  The  suits  were  dismissed 
and  four  appeals  were  filed,  three  of 
which  were  heard  and  dismissed  by  vari- 
ous Benches,  end  then  Gopal  Prasad  's  ap- 
peal was  heard,  apparently  by  a  different 
Bench.  There  was  no  finding  that  Gopal 
a  All".  "79=5217  0.  343=TrXLuJ. 
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,as  exist  in  the  present  case  could  not  be 
set  aside.  But  in  the  objections  of  cre- 
'ditor  No.  2,  filel  on  31st  March  1927, 
there  is  no  allegation  that  the  charge 
was  obtained  either  by  fraul  or  cjllu- 
flion,  and  the  objection,  raised  by  Mr. 
Janab  Ali  for  the  first  time  before  me,  is 
simply,  that  the  charge  is  void  by  reason 
of  S.  64,  Civil  P.  C  I  hold  that  it  was 
not  for  that  reason  void. 

The  only  remaining  objection  pressed 
is  that,  inasmuch  as  tho  charge  was  given 
on  23th  February  1923,  and  Nasse  was 
adjudicated  an  insolvent  on  23th  Mirch 
1923,  the  charge  is  void  as  being  a  fradu- 
lent  preference.  This  is  a  matter  which 
was  not  gone  into  before  Otter,  J.,  and 
one  on  which  I  must  heir  evidence  The 
circumstances  under  which  the  charge 
was  obtained  miy  or  raiy  not  have  a 
bearing  on  that  issue  As  to  that,  at 
present,  I  express  no  opinion. 

I  think  it  desirable  here  to  make  a. 
few  remarks  as  to  the  time  which  the 
•hearing  of  the  review  has  already  taken. 
A  whole  day  was  occupied  by  a  discus- 
sion cf  preliminary  objections  to  the  re- 
view which  /failed,  and  by  Mr.  Bur- 
jorjee's  arguments  on  the  two  points  in 
issue  before  Otter,  J  ,  on  -one  of  which 
'he  succeeded,  and  another  half  day  was 
occupied  by  arguments  on  a  point  taken 
before  Otter,  J.,  whore  I  hive  held  that 
Mr.  Burjrajee  has  failed.  A  further  half- 
day  was  occupied  on  an  objection  not 
alleged  before  Otter,  J  ,  on  wliich  1  have 
held  that  Mr.  Burjorjeo  has  succeeded. 

Order.— (25th  June  1928)  This  order 
should  be  read  'in  continuation  of  my 
order  of  4th  May  1928,  I  should  first 
state  that  the  objecting  creditors  are  V. 
S  B  M  Chettyar  (No.  2),  Watson  and 
Son  Ltd  (No  8)  and  D  (or  0)  M.  Sonai 
MuthiaPillay  (No.  9).  In  the  leading 
of  my  previous  order  by  a  clerical  error 
V.  S.  R  M  Chettyar  is  described  as  cre- 
ditor No  2.  In  tho  body  "Watson  and 
"Son  Ltd.,  was  declared  as  No  7.  It  was 
so  described  in  its  objections.  When  I 
-delivered  that  order,  is  it  appeared  pos- 
sible that  the  evidence  might  be  lengthy 
I  directed  that  the  case  should  come 
into  the  daily  list  in  a  week's  time 
The  intervention  of  a  long  case  has  been 
the  cause  of  the  delay  in  the  completion 
of  the  hearing.  In  this  part  of  the  case 
Mr.  Joseph  did  not  appear  Mr.  Tambe 
<wa,3  pra33.it  all  the  tima,  but  was  coa- 
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to    adopt     the    arguments    of    Mr. 
Janab  Ali, 

The  question  for  decision  is  whether 
the  transaction  evidenced  by  tha  clurga 
of  23th  February  1923,  and  the  power 
of  attorney  of  2nd  M-irch  1923,  in  visw 
of  the  fact  that  the  adjudication  took 
place  less  thin  three  months  of  its  data, 
is  a  fraudulent  preference  within  S.  56 
(l)  of  the  Presidency  Towns  Insolvency 
Act,  1909  Mr.  Burjorjee  said  that  he 
did  not  dispute  th.*t  Nasse  was  at  the 
time  unable  to  piy  his  debfcg  -as  they  be- 
came due  from  his  own  money,  and  the 
only  question  I  have  to  decide  is  whe- 
ther the  charge  was  created  by  him  in 
favour  of  the  applicints  "with  a  view 
of  giving"  them  a  preference  over  the 
other  creditors  The  law  applicable  is 
not  in  dispute,  counsel  agree  that  the 
view  of  preferring  need  not  be  the  whole 
view,  but  that  it  must  be  the  dominant 
view.  As  was  observed  as  long  ago  as 
1883  by  Biggalay,  L.  J  ,  in  Ex-parte 
Hill  (13)  at  p.  701  in  relation  to  the  CDT- 
responding  section  of  the  Bankruptcy 
Act,  1869  . 

All  that  S.  02  says  ia  that  tha  conveyance 
muat  b3  rnida  ''with  a  view  of  giving  suih 
creditors  a  preference  :"  it  does  not  say  with 
the  solo  view.  1  understand  it  to  mean  that 
the  substantial  object  or  view  must  be  Che 
giving  the  creditor  a  preference,  and  that  the 
mare  fact  that  besides  that  view  thero  may 
have  been  also  some  view  of  an  advantage 
to  ba  gained  by  the  person  who  makes  tlia 
preference  does  not  alter  the  case,  or  prevent 
Ihe  application  of  S.  OJ." 

Nor  is  it  in  dispute  that  the  onus  of 
showing  that  there  is  a  fraudulent  prefer- 
ence is,  at  any  rate  in  tho  first  instance, 
on  those  who  assert.it.  Mr.  Janab  Ali 
argues  that  if  a  prim*  facie  case  is  made 
out  that  a  transaction  amounts  to  a 
fraudulent  preference,  the  onus  shifts. 
Mr.  Barjorjee  does  not  contest  this  pro- 
position. Reference  is  made  to  In  re, 
Cohen  (14).  It  was  there  held  by  a 
mdiiority  of  the  Court  of  Appeal  that 
where  a  bankrupt  in  imminent  expecta- 
tion of  bankruptcy  voluntarily  pays  a 
particular  creditor  with  the  result  of 
giving  him  a  preference  in  fact,  and  the 
reason  for  such  payment  is  unexplained, 
there  is  a  prima  facie  cj.se  of  fraudulent 
preference.  Consequently,  it  being  held 
that  the  trustee  had  proved  a  prima 
facie  case  of  fraudulent  'preference,  and 
there  being  no  evidence  to  the  contrary, 

(13)  [1883]  23  Ch.  D.  695. 

(14)  [18M]  2  Ch.  535. 
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the  truestee  was  entitled  to  suceei  on 
liia  application  that  the  payment  wag 
a  fraudulent  preference  Warrington,  L, 
J.,  however,  (at  p  539)  observed  : 

"The  oass  is  a  paouliar  oua,  -and  it  must 
'not  ba  supposed  that  it  will  ba  any  autho- 
!nty  for  questioning  the  validity  of  a  pay- 
jment  of  a  debb  mide  in  the  ordinary  oourae 

of  business  by  a  mm  who  knowi  he  is  at  the 
jtirae  insolvent,  but  who  miy  wall  make  such 
(payments  in  the  hopo  of 'keoping  hia  business 
'on  [oof  for  a  time  and  perhaps  oven  of  pabs- 

ing  safely  through  the  pariod  of  danger.  Such 
'payments  hava  boon  hold  not  to  be  fraudu- 
llant  within  the  meaning  of  the  section,  and 

I  dasiro  to  throw  no  doubt  on  the  correctness 

o£  biich  decisions." 

Sargant,  L.  J.,  who  delivered  &.  con- 
curring judgment,  said  (at  p  543)  that 
there  was  . 

"a  general  current  of  authority  that,  when 
a  preference  m  fact  ha*-,  bean  given  in  antici- 
pation of  bankruptcy  -such  preference  in  fact 
requires  justification  by  thn  establishment  of 
soma  other  sufficient  dominant  intention." 

He  wonb  on  to  say  (at  p  544)  that  the 
Court  was  nob  dealing  with  a  case  : 
"where  a  debtor  who  kuew  himself  to  bo  in- 
solvent made  a  payment  to  a  creditor  in  tho 
coursa  of  his  business,  and  with  the  object 
of  bamg  able  to  carry  hia  business  on." 

The  position,  therefore,  is  that  it  is 
for  fchoao  who  assert  that  there  is  a 
fraudulent  preference  to  make  out  a 
prim i  facie  oiso.  If  such  a  case  is  made 
out,  it  can  be  vobubted  by  proof  that 
the  explanation  of  the  preference  is  th.it 
there  was  a  dominant  intention  in  the 
mind  of  the  insolvent  other  than  a  de- 
sire to  prefer-a  particular  creditor.  IE 
there  is  such  a  dominant  intention,  the 
prima  facie  case  is  rebutted 

Mr  Janab  AH,  accepting  the  prelimi- 
nary onus,  stated  that  he  relied  on  the 
records  of  C.  B.  No  39  of  1923  (the  suit 
by  creditor  No.  2  in  which  attachment 
before  judgment  was  effected)  and  of  G, 
R.  Nos.  158  and  153  of  1923  (in  which 
the  applicants  sought  to  establish  their 
charge)  taking  the  view  that  a  prima 
facie  case  had  been  made  out,  he  adduced 
•no  further  evidence  and  closed  his  case. 
Mr.  Burjorjee  called  two  material  wit- 
nesses namely,  Vithaldas  (a  partner  of 
the  applicants)  and  the  insolvent  him- 
self, to  show  that  the  charge  was  create! 
by  the  insolvent  in  the  ordinary  course 
of  his  business  and  with  the  object  of 
carrying  it  on. 

I  have  already  dealt  at  length  with 
Civil  Regular  Suits  Nos  39,  153,  and 
159  of  1923  and  for  the  purpos93  of  the 
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issue  I  have  now    to    decide    it    is    only 
necessary    to    make    brief    reference   to 
them  in  the  light  of  the  evidence  which 
has  now  been    given.       (After  discussing 
evidence,      his      Lordship       proceeded ) 
After    giving     my    best      consideration 
to      the    evidence,    I    have    arrived    at 
the     conclusion    that      the     dominant 
intention    of    Nasse    was  not    to  give  a 
preference.     As  has  been  said  the  OL.US  of 
proving    a    fraudulent    preference    is  on 
those  who  assert  it.     I  do  not  think  that 
the  records  on  which  Mr.  Janab    Ali    re- 
lies   are    sufficient    to  establish  a  prima 
facie  ciso.     The  omission    of     the    appli- 
cints  to  include  their  other   securities  in 
their  suits,  to  my  mind,  has    no    boiring 
at  all  on  the  case.     The    proceedings   in 
relation  to  the  removal  of  attachment  of 
the  debt  have  a    suspicious    appearance, 
but  suspicion  is  not  equivalent  to    proof. 
Of  evidence  of  collusion    in    the    matter 
between  the  applicants  and    Nasse   there 
is  no    proof     whatever.     Vithaldas     sa>9 
that    he     knew    nothing  about    creditor 
No.  2's  suit  or    the  attachment    proceed- 
ings, and  Nasso  says  that  he  told  Vithal- 
das nothing  about  them.      If  he    was    ex- 
pecting to  get  further  advances  by  giving 
security,  he  would  not  be    likely    to    in- 
form the  prospective  lender  of  the    risky 
nature  of  the   proposed    security.     As   to 
his  motive  for    desiring    to   get    the    at- 
tachment removed,  his  evidenca    is    that 
he  believed  that  he  had  a  defence  to    the 
suit  of  creditor  No.  2.     He  also    thought 
that  the  persons  who  had    been  financing 
the  Kokine  brickfield  had  a    right  to  the 
moneys    accruing    due    in    respect    of  it 
superior  to  that   of  creditor   No.  2.     And 
Mr.  Burjorjee  contends  that  there  is  some 
legal  justification  for  his  viuw    inasmuch 
as  if  insolvency    had    supervened    before 
the  attachment  was  removed,  the    appli- 
cants   (who     were    creditors    of     Nasse 
alone),  would  have  hud  the    right    to    ba 
paid  before  creditor  No.  2  who  was    cre- 
ditor   of     a    partnership     consisting    of 
Nasse  and  A.  K.  N.   Mohamed    Ebrahim. 
However    this   may    be.  I  do  not  think 
that  Nasse's  evidence   on    this    point    is 
sufficient    to    prove    that    in    executing 
Ex.    F    he    did  so  with  a  view  of  giving 
them  a  preference  in  the  sense    in    which 
the  expression  is  used  in  5.  55  (1)    of  the 
Act.     I  lay  no  stress  on  his  having  stated 
that  he  executed  it    "  voluntarily."     He 
was  obviously  using  the  word  in   contra- 
distinction to  "  under  pressure  "  as    that 
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term    is    usually    used    in    this    class  of 
cases. 

Even  if  a  prim  a  facia  case  could  be 
held  to  have  been  made  out  by  the  op- 
posing creditors,  I  am  of  the  opinion  that 
ib  ha.3  boon  rebutted.  The  applicants 
had  been  advancing  large  bums  to  Nasse 
to  finance  his  Kokme  brickdeld  contract. 
The  work  was  nearing  completion,  and, 
so  far  as  the  evidence  goes,  there  wa,3  at 
the  tirao  every  prospect,  once  it  wa.9  com- 
pleted and  the  inevitablo  obstacles  in 
the  way  of  gottiug  prompt  payment  sur- 
mounted, of  a  large  sum  being  received 
in  respect  thereof.  According  to  Ztveri, 
the  other  witness  of  the  applicants,  the 
claim  subsequently  made  on  behalf  of  the 
insolvent's  estate  WAS  for  over 
Ilg.  1,20,000.  Tlio  only  diOiculty  wag 
that  Ntisbo  was  in  embarrassed  circum- 
stances and  could  not  pay  his  sub-con- 
tractors and  coolies  I(  he  could  be 
helped  over  the  last  lap,  there  was  a 
reasonable  prospect  of  the  apphcints' 
recovc  ing  their  money  The  security 
whic'i  the  applicints  had  was  insulli- 
ciont,  and  they  might  reisonably  expect 
as  a  condition  of  their  advancing  further 
sums  that  they  should  receive  further 
security.  The  same  considerations  ap- 
ply, as  I  think,  with  oven  greater  force, 
to  Nasse  If  he  could  manage  to  hang 
ou  and  complete  his  contract,  he  had  a 
reasonable  prospect  of  paying  otf  the  ap- 
!plica.nt9  and  of  racking  enough  to  enable 
him  to  continue  his  business.  And  this 
is  how,  according  to  the  evidence,  the 
charge  came  to  bs  created  Nasse  gave 
the  ch  irge  in  order  that  he  might  re- 
jceive  the  further  advances  which  would 
'enable  him  to  carry  on  his  business.  I 
jam  of  the  opinion,  therefore,  that  the 
charge  was  giveu  in  the  ordinary  course 
of  business  and  was  not  a  fraudulent  pre- 
Iference  It  follows  that  the  present  ap- 
plication for  review  succeeds;  and  that 
I  must  rescind  the  order  of  2nd  June 
1927,  dismissing  the  applicants'  applica- 
tion of  27th  January  1924.  The  appli- 
cants are  entitled  to  the  order  for  which 
they  then  seek  subject  to  one  qualifica- 
tion. As  will  be  seen  on  p.  6  of  my 
previous  order,  Mr.  Burjorjoe  undertook 
that  the  applicants  would  first  realize 
the  other  securities  for  their  debt  and 
give  credit  for  the  net  amount  realized 
before  seeking  to  en  fore  3  their  charge. 
The  order  which  I  propose  to  make  is 
that  after  the  applicants  have  realized 
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all  their  other  securities  for  the  debt 
due  to  them  by  the  insolvent  and  have 
given  credit  for  the  net  amount  realized, 
the  Ollicial  Assignee  be  directed  to  pay 
to  them  so  much  of  the  sum  of 
Ks.  33,752-5-2  in  his  hands  as  may  be 
necessary  to  satisfy  the  balance  of 
such  debt. 

Creditors  2,  8  and  9  musfc  pay  the - 
applicants'  costs  of  the  application  for 
review.  The  case  involves  a  large  sum 
of  money  and  important  and  difficult 
questions  of  law  arose.  The  hearing, 
was  alsD  protracted.  I  have  noted  in 
my  previous  order  the  time  occupied  up 
to  its  date  Tho  trial  of  the  issue  of 
fraudulent  preference  has  occupied  the*- 
equivalent  of  a  full  duy.  I  allow  as 
advocate's  costs  Us.  310,  and  special 
costs  at  Ha  170  a  day  for  three  days. 

s.N./RK.  Application  granted. 
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OTTER,  J. 

Abdullakin — Appellant, 
v. 

Maung  Ne  Dun  and  another — Respon- 
dents. 

Special  Second  Appeal  No.  -128  of  1928f. 
Decided  on  18th  Februj,r^  19^9,  against 
judgment  of  Dist  Judge,  Benzada,  in, 
Civil  Appeal  No.  24  of  1928. 

(a)  Evidence  Act,  S  92— Oral  evidence  as 
to  real  character  of  consideration  is  not 
barred. 

Section  92  does  not  debar  a  party  from  show- 
ing by  oral  ovidenoa  tin  real  character  of  tho 
consKlor.ition  fixed  between  tho  parties.  What 
19  not;  allows  I  is  to  contradict  the  terms  of  the  ' 
document  :  11  Cal.  519,  5  Mad.  G,  1L  Mad. 
213;  33  Mad.  15J,  Ref.  [P  211  G  2] 

(bj  Contract  Act,  S.  25— Part  of  conside- 
ration referring  to  past  debt — Debt  must  be 
definitely  specified. 

Whore  park  of  consideration  refers  to  a  paub 
debt  and  not  the  liability  arising  under  the- 
contract,  it  must  bo  definitely  specified. 

[P  240  02] 

Ray — for  Appellant 

R.  M.  Sen — for  Respondents. 

Judgment. — In  this  case  the  plaintiff 
sued  the  defendants  upon  a  deed  leasing, 
to  defendant  1  certain  paddy  lands.  De- 
fendant 2  was  impleaded  as  a  guarantor 
for 'payment  of  rent  in  accordance  with 
the  covenants  of  the  lease.  The  lease* 
was  granted  in  1288-89  (1926-27)  and  the- 
rent  stated  in  the  lease  (Ex.  A)  was  67O 
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baskets  of  paddy.  The  amount  claimed 
by  the  plaintiff  was  448  baskets  of  paddy 
or  their  value,  the  receipt  by  him  of  222 
baskets  being  admitted.  The  defence 
was  that  the  land  was  leased  to  them  for 
250  baskets  only,  and,  among  other  sug- 
gestions by  way  of  defence  fraud  was  al- 
leged against  the  plaintiff. 

It  was  the  case  for  the  plaintiff  that 
of  the  total  sum  of  670  baskets  mentioned 
in  the  deed  of  lease  the  amount  of  420 
baskets  represented  a  debt  due  to  the 
plaintiff  by  defendant  1  in  respect  of  rent 
of  other  land  This  debt  was,  it  is  ag- 
reed, time  barred  when  a  deed  of  lease 
Was  executed. 

The  defendant's  case  upon  the  question 
of  the  amount  was  that  the  rent  of  670 
baskets  of  paddy  was  originally  fixed  in 
respect  of  the  two  parcels  of  land,  but 
that  later  the  plaintiff  refused  to  lease 
one  of  the  parcels  to  them,  the  rent  for 
tho  remaining  parcels  actually  being  250 
baskets. 

It  is  unnecessary  to  deal  with  the 
various  points  argued  in  the  two  lower 
Courts  for  it  was  conceded  by  K.  M.  Sen 
on  bohall  of  the  respondents  that  upon 
the  facts  the  plaintiff  was  bound  to  suc- 
ceed. That  this  is  so  is  evident  from  an 
examination  of  the  statements  of  the  wit- 
nesses which  in  my  view  disclose  an 
overwhelming  case  in  support  of  the  con- 
tentions of  the  pliuniiiff 

The  only  serious  suggestion  made  on 
behalf  of  tho  defendant  before  mo  was 
that  this  is  a  oaso  to  which  S.  25,  Con- 
tract Act  of  1B72,  must  apply  arid  as  there 
is  no  direct  reference  m  Ex.  A  to  the 
previous  time  barred  debt  tho  amount 
claimed  upon  this  footing  is  not  recove- 
rable. Furthermore,  it  was  said  that  as 
the  terms  of  the  Contract  Act  were  re- 
duced to  the  form  of  a  writte-n  document 
oral  evidence  to  prove  the  truo  nature  of 
the  consideration  was  inadmissible.  Now 
it  is  perfectly  true  that  the  document 
makes  no  mention  of  the  previous  debt. 
Indeed  its  terms  stated  clearly  that  the 
rent  reserved  was  in  respect  of  the  leased 
land.  The  case  of  Appa  Liao  v,  Surya- 
narayana  (1),  is*  relied  upon  and  supports 
the  first  part  of  Mr.  Son's  argument. 

The  case  of  Ganpatliy  Moodelly  v. 
Mumsawmi  Moodelly  (2),  is  relied  upon 
by  Mr,  R.iy  for  the  plaintiff.  In  that 

(1)  [1899]  23  Mad.  94. 

(2)  [1900]  33  Mad.  159=5  I.  C.  754=7  M.  L, 
T.  81. 
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case  there  was  a  clear  reference  to  an 
existing  debt  in  the  document  and  I  am 
of  opinion  that  the  present  case  must 
stand  upon  a  different  footing.  It  is 
clear,  however,  that  S.  92,  Evidence  Act, 
forbids  only  the 

"contradicting,  varying,  adding  bo  or  sub- 
tracting from  bha  terms  of  tho  contract." 

The  consideration  in  tho  -present  case 
according  to  the  plaintiff  is  the  exact 
amount  stated  in  tho  document.  It  has 
been  decided  that  S.  92,  "Evidence  Act, 
does  not  prevent  a  party  to  a  contract 
from  showing  by  oral  evidence  that  the 
consideration  is  different  from  that  des- 
cribed in  the  contract.  What  is  not  al- 
lowed by  the  section  is  to  contradict  the 
terms  of  the  document.  Tho  question 
therefore  is  whether  to  show  that  a  part 
of  the  consideration  is  in  respect  of  a 
previous  debt,  and  is  not  in  respect  of 
tho  amount  due  undor  the  lease  is  a  con- 
tradiction OL  tho  terms  of  the  contract 
Four  cases  are  of  importance  upon  this 
point,  viz.  .  Lai  Mahomed  v.  Kallanus 
(3),  Vasudeva  Bliatlu  v.  Narasamma  (4), 
Kumara  v.  Snmvasa  (5)  and  Ganpathy 
Moodelly  v  Munisawmi  Moodelly  (2) 

In  all  these  cases  tho  Courts  luive  held 
the  view  that  a  party  is  not  debarred  by 
anything  in  the  Evideuce  Act  from 
showing  the  renl  character  of  the  con- 
sideration fixed  between  the  parties.  In 
tho  present  cage  tho  amount  of  fche  con- 
sideration is  correctly  stated,  and  it 
seems  to  mo  that  the  plaintiff  brought 
himself  within  the  principle  I  have  re- 
ferred to,  when  he  adduced  evidence  to 
show  that  part  of  the  consideration  re- 
presented a  past  debt  for  rent  and  not  a 
future  liability  arising  under  the  con- 
tract, For  these  reasons  the  appeal 
must  bo  allowed  with  costs  in  all  Courts 


v  r,./RK. 


Appeal  allowed. 


(4)  [1H82|  o  Mad.  G. 

(5)  L16S7J  11  Mad.  213. 
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GHAUT.  J. 

W.  Banvard— Plaintiff. 

v. 
M.  M.  Moolla— Defendant. 

Civil  Eogular  No  455  of  1928,  Decided 
on  30th  November  1928 

Contract  Act,  S.  30—  K  owing  money  to  N 
on  betting  transaction — N  demanding  it  and 
on  A''§  refusal  threatening  to  poet  him — K 
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giving  cheque  lo  N  but  requesting  not  to  pro- 
•ent  it  and  promising  to  make  payment  on 
certain  date — N  not  potting  K — There  is  good 
consideration  for  passing  of  cheque  in  N's 
refraining  from  posting  K  and  under  S,  30 
promise  based  on  such  consideration  is  not 
illegal. 

The  sections  of  the  Contract  Act  make  a 
wagering  contract  void  to  the  extent  that  DO 
Court  will  enforce  such  a  contract  but  they 
are  not  illegal.  [P  242  G  2] 

K  owed  money  to  N  in  respect  of  betting 
transaction.  N  demanded  the  money  and  on 
K's  refusal  threatened  to  post  him  under  Ban- 
goon  Turf  Act.  K  then  gave  N  a  cheque  post 
dated  and  requested  him  not  to  present  it  and 
promised  to  make  the  payment  on  a  certain 
date.  N  did  not  post  K  as  he  could  have  done. 

Utld  .  that  there  had  been  good  considera- 
tion for  the  passing  of  the  cheque  in  the  fact 
that  N  refrained  from  posting  X  and  that 
there  was  nothing  in  3.  30  which  made  a  pro- 
mise based  on  such  consideration  illegal  : 
A  I  R.  1923  Cal.  445,  Ilyams  v.  Stuait  King, 
(1909)  2  K.  B.  606,  ltd.  on.  [P  242  C  1,2] 

Doctor — for  Plaintiff. 

E  Maung—ior  Defendant. 

Judgment. — The  facts  of  this  case 
are  perfectly  clear.  The  defendant  owed 
money  to  the  plaintiff  in  respect  of  cer- 
tain betting  transactions  which  apparent- 
ly took  place  at  the  end  of  November 
1927  Some  time  in  December  the  defen- 
dant having  made  default  in  payment  of 
the  amount  due,  except  a  sum  of  Rs  600, 
the  plaintiff  began  pressing  him  for  pay- 
ment and  sent  two  of  his  assistants  to 
get  the  money  from  the  defendant.  They 
apparently  did  not  succeed,  in  getting 
anything  from  him,  and  some  time  about 
the  third  week  of  December,  Abraham, 
one  of  the  assistants  of  the  plaintiff,  went 
and  told  the  defendant  that  unless  he 
paid  up  his  master  the  plaintiff  threa- 
tened to  post  him.  The  defendant  pre- 
tends that  he  does  not  know  the  rules  of 
the  Turf  Club  in  this  respect,  but  I  have 
not  the  least  doubt  that  he  knows  every- 
thing about  them  The  defendant  there- 
upon gave  a  cheque  post  dated  to  15th 
January.  On  that  day  or  on  the  next 
day  he  wrote  to  the  plaintiff  asking  him 
nob  to  present  the  cheque  and  promising 
to  make  payment  of  Bs  l.OCO  on  the 
succeeding  Friday  and  the  balance  in  the 
succeeding  month.  The  plaintiff  did  not 
post  the  defendant  as  he  could  have  done, 
and  1  am  satisfied  that  the  consideration 
for  the  passing  of  the  cheque  is  the  plain- 
biff's  act  in  refraining  from  posting  him 
before  the  Turf  Club  and  bringing  him 
on  the  list  of  defaulters  of  the  Turf  Club, 


which   is    the   punishment    inflicted    in 
such  cases. 

The  next  question  for  consideration  is 
the  legal  question  whether  the  plaintiff 
is  entitled  to  recover  on  the  cheque  in 
these  circumstances  It  is  alleged  that 
the  consideration  for  the  cheque  was  an 
illegal  consideration.  The  cheque  was 
given  for  a  collateral  purpose,  namely  to 
induce  the  plaintiff  to  refrain  from  post 
ing  the  defendant,  and  there  is  nothing 
in  S.  30,  Contract  Act,  which  makes  a 
promise  based  on  such  a  consideration 
illegal.  In  the  case  of  Leicester  and  Co. 
v.  S.  P.  Mullick  (1),  the  facts  were  some- 
what similar  to  the  facts  in  this  case. 
There  a  hundi  was  passed  and  the  person 
in  whose  favour  the  hundi  was  passed  had 
already  reported  to  the  Turf  Club,  but 
agreed  in  consideration  of  the  passing  of 
the  hundi  to  withdraw  his  name  and  pre- 
vent him  from  being  posted  as  a  default- 
ter.  In  Hyams  v.  Stuart  K^ng  (2),  the 
facts  were  exactly  similar  to  those  in  the 
present  case,  the  consideration  there  be- 
ing a  promise  to  refrain  from  declaring 
the  giver  of  the  cheque  a  defaulter.  This 
was  held  to  be  a  good  consideration.  The 
case  in  27  Calcutta  Weekly  notes  there- 
fore practically  disposes  of  the  defendant's 
contention,  but  Mr.  E.  Maung,  who  ap- 
pears for  him,  argues  that  tha  Calcutta 
case  proceeded  more  or  less  on  the 
English  decisions  which  themselves  were 
based  upon  a  different  Act  Some  of  the 
provisions  of  the  English  Gaming  Act  are 
undoubtedly  different  from  the  Indian 
Act,  but  the  principles  applied  are  the 
same  both  in  England  and  in  this  country. 
As  a  matter  of  faot  at  p,  447  (of  27  C.  W. 
N)io.  Leicester's  case  (l)  the  Calcutta 
High  Courb  disposes  of  an  argument  bas- 
ed upou  S.  30,  Contract  Act,  that  that 
Act  makes  agreements  by  way  of  wager 
illegal.  The  learned  Judges  of  the  High 
Court  pointed  out  that  the  sections  of  the 
Contract  Act  make  a  wagering  contract 
void  to  the  extent  that  no  Courb  will 
enforce  such  a  contract  and  not  illegal. 
The  collateral  agreement  therefore  based 
upon  a  transaction  which  was  originally 
a  wagering  transaction  is  not  on  that 
account  illegal.  I  am  therefore  satisfied 
that  there  has  been  good  consideration 
for  the  passing  of  the  cheque  in  that  the 

(1)  A.  I.  R.  1923  Cal.  445. 

(2)  [1908]  2  K.  B.  696=24  T.  L.  R.  675=99 

L.  T.  424=77  L.  J.  K.  B.  794=52  S.  J. 
551, 
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plaintiff  refrained  from  making  any  re- 
port against  the  defendant  to  the  Ban- 
goon  Turf  Club  There  will  therefore  be 
a  decree  for  Rs.  2,200  and  costs. 

P.N./B.K.  Suit  decreed. 
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BROWN  AND  CHART,  JJ. 

Ma  Pwa  Sein — Appellant. 
v. 

Maung  Ba  Saiu  and  others — Respon- 
dents. 

First  Appeal  No.  2  of  1929,  Decided  on 
1st  July  1929 

(a)  Administration  —  Part    of     property 
partitioned — Suit    for  administration    of  un- 
partitioned  portion  liei. 

A  division  of  a  portion  of  the  estate  does  nob 
preclude  any  of  the  heirs  from  filing  an  ad- 
ministration suit  in  tospect  of  the  undivided 
portion.  [P  243  C  2] 

(b)  Buddhiit  Law  (Burmeie)— Gift. 
Death  bed   gift  is  not  within   competence  of 

Burmese  Buddhist,  [P  244  G  1] 

(c)  Buddhist    Law     (Burmeie)  —  Gift    by 
sister  without  joining  her  husband — Validity 
is  doubtful. 

Whether  as  a  release  or  as  a  gift,  it  is  very 
doubtful  if  a  Burmese  woman  can  without 
being  joined  by  her  husband,  transfer  her 
interest  to  her  sister  or  relinquish  the  same 
in  her  favour.  [P  244  G  1] 

Ennoose — [or  Appellant. 

T.  S.  V.  Chari—ioT  Respondents. 

Judgment. — The  facts  of  the  case  out 
of  which  this  appeal  arises  are  that  the 
defendant  Ma  Pwa  Sein  and  Ma  Thin 
Illine  (deceased )  were  sisters,  being  the 
daughters  of  U  Fo  Ku  from  whom  they 
had  inherited  certain  properties.  Ma 
Thin  Hline  died  on  8th  July  1927  and 
11  days  before  her  death,  namely  on  29th 
June  1927  she  executed  what  purports  to 
be  a  release  of  her  rights  in  the  share  or 
interest  to  which  she  was  entitled  in  the 
estate  of  her  father,  U  Po  Ku.  After  Ma 
Thin  Hline's  death,  her  husband  Maung 
Ba  Saw  and  her  two  children,  plaintiffs 
2  and  3,  instituted  the  present  suit  for 
administration  of  U  Po  Ku's  estate  As 
regards  the  deed  of  release  executed  by 
Ma  Thin  Hline,  they  alleged  that  it  was 
executed  on  the  death  bed  of  Ma  Thin 
Hline,  and  that  it  was  obtained  by  the 
defendant  by  undue  influence  at  a  time 
when  Ma  Thin  Hline  was  enfeebled  by 
illness.  The  defendant  Ma  Pwa  Sein 
pleaded  that  the  release  deed  was  for  con- 


sideration and  was  executed  by  Ma  Thin 
Hline  when  she  was  in  a  sound  state  of 
mind.  She  also  alleged  that  there  was 
a  prior  partition  and  that  the  suit  for  ad- 
ministration did  not  therefore  lie.  The 
trial  Judge  found  against  the  defendant 
on  all  the  issues  and  gave  a  decree  in 
favour  of  the  plaintiffs.  The  defendant 
now  appeals.  As  regards  the  question  of 
prior  partition,  the  evidence  of  Maung 
Tun  Pe,  one  of  the  lugyis  who  admit- 
tedly effected  the  partition  shows  that 
the  sisters  divided  only  the  moveable 
properties  leaving  immovable  proper- 
ties undivided.  A  division  therefore  of  a 
portion  of  the  estate  does  not  preclude 
any  of  the  heirs  from  filing  an  adminis- 
tration suit  in  respect  of  the  undivided 
portion. 

As  regards  the  other  defence,  the  trial 
Judge  held  that  the  deed  was  in  effect  a 
transfer  by  way  of  gift  and  having  been 
made  on  Ma  Thin  Hline's  death  bed  was 
invalid  The  Burmese  doctors  who  were 
examined  as  witnesses  state  that  Ma 
Thin  Hlinu  was  suffering  from  a  linger- 
ing disease  of  which  she  died.  They  and 
U  Po  Hla,  the  Sub-Registrar,  who  went 
to  the  house,  all  state  that  her  mind  was 
not  in  any  way  clouded,  when  the  deed 
was  executed  This  may  or  may  not  be 
so,  but  there  is  no  doubt  that  Ma  Thin 
Hline  was  ill  at  the  time  of  the  execu- 
tion of  the  deed  and  died  of  the  illness. 
She  must  have  known  that  she  was  going 
to  die.  If  the  deed  is  a  death  bed  gift 
no  question  of  the  donor's  mental  state 
arises  The  deed  itself,  though  not  very 
happily  worded  shows  clearly  that  it  was 
intended  to  be  a  release  of  Ma  Thin 
Hline's  rights  in  her  father's  estate. 
The  consideration  is  stated  to  be  the 
necessaries  supplied  to  Ma  Thin  Hline 
and  her  children  by  the  donee,  Ma  Pwa 
Sein,  for  over  5  or  6  years  and  the  neces- 
saries supplied  during  Ma. Thin  Hline's 
sickness.  It  is  fairly  clear  that  this  is  a 
very  illusory  consideration.  Both  the 
sisters  had  an  interest  iu  the  paddy 
lands,  the  two  houses  and  house  sites, 
which  form  part  of  the  estate  of  U  Po 
Ein,  and  if  the  defendant  did  support 
her  sister  or  sister's  children  it  may  rea- 
sonably be  presumed  that  she  did  so  out 
of  the  proceeds  of  their  father's  estate. 
The  learned  trial  Judge  was  perfectly 
right  in  the  conclusion  he  arrived  at 
that  the  consideration  was  illusory  and 
that  the  document  if  it  could  take  effect 
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at  all  could  only  take  effect;  as  a  death 
bod  gift  is  not  within  the  competence  of 
a  Burmese  Buddhist.  The  appeal  must 
therefore  fail.  We  may  also  note  that 
whether  as  a  release  or  as  a  gift,  it  is 
very  doubtful  if  Ma  Thin  Hline  could 
without  being  joined  by  her  husband, 
transfer  her  interest  to  her  sister  or  re- 
linquish the  same  in  her  favour.  For 
these  reasons  we  dismiss  the  appeal  with- 
out costs. 


P.N./R-K. 


Appeal  dismissed. 
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BROWN,  J. 

Maung  Po  Htaik — Applicant. 

v. 
Bramadin  and  others — Respondents. 

Civil  Revn  No  244  of  1928,  Decided 
on  2lst  February  1929,  from  judgment 
of  Disfc.  Judge,  Thayotrnyo,  in  Civil 
Appeal  No.  217  of  1923, 

(a)  Contract  Act,  S.  30— If  as  result  of 
Wagering  contract,  principal  proves  that 
agent  received  money  on  his  behalf,  agent  is 
liable  to  account  to  principal  for  the  money 
and  onus  is  on  principal  to  prove  that  agent 
•o  received  money— Evidence  Act  S.  101. 

A  suit  cannot  bo  brought  in  which  the 
cause  of  action  ia  bUEod  directly  on  the 
wagering  contract,  hut  if,  as  a  result  of  a 
wagering  contract,  an  agent  tas  received 
money  on  his  principal'-  behalf,  ho  is  then 
liable  to  account  to  the  principal  for  th.it 
money  and  the  onus  Jioa  on  the  principal  to 
prove  affirmatively  that  the  agent  actually 
received  the  money  on  his  behalf.  2-j  All. 
639,  Rel.  on.  U1  244  C  2] 

(b)     Civil  P.  C.,  S.  115— Scope. 

If  the  lower  Court's  method  of  arriving  at 
the  conclusion  IB  irregular  and  if  it  entirely 
misconceives  the  point  at  issue  there  is  suffi- 
cient ground  for  High  Court's  interference  in 
revision.  [P  245  C  1] 

Halker — for  Applicant. 

Ba  Soe — for  Respondents 

Judgment  —  The  respondents  bro- 
ught a  suit  againts  tho  petitioner,  Maung 
Po  Httiik,  for  the  recovery  of  Rg  14L. 
Their  case  was  that  money  was  collected 
for  ;i  confederacy  to  buy  tickets  for  tho 
Rangoon  St.  Leger  Sweep  from  Mandalay. 
Tne  confederacy  to  purchase  the  tickets 
consisted  of  certain  officials  in  the 
Thayetmyo  District.  The  petitioner  was 
collecting  one  rupee  contributions  and 
obtained  Ro.  1  for  this  purpose  from  the 
respondents.  The  confederacy  finally 
won  a  prize  as  a  result  of  the  race  and 


each  subscriber  of  Re.  1  obtained  as 
share  of  the  prize  Rs.'141.  The  respon- 
dents claimed  'a  similar  sum  from  tha 
appellant.  The  trial  Court  dismissed 
the  suit,  but  the  suit  was  decreed  by  the 
District  Court  on  appeal  and  the  peti- 
tioner has  now  come  to  this  Court  in 
revision. 

Section  30,  Contract  Act  provides  that 

11  agreements  by  way  of  wagor  are  void  and 
that  no  suit  Khali  bo  brought  for  recovering 
anything  alleged  to  be  won  on  any  wager  or 
entrusted  Co  any  person  to  abide  tho  result 
of  any  game  or  other  uncertain  event  en 
which  any  wager  is  made.  " 

It  is  clear,  therefore,  that  tho  respon- 
dents could  not  possibly  succeed  merely 
on  the  strength  of  their  agreement  with 
the  petitioner.  The  second  clause  of 
S.  30  which  the  tual  Judge  discusses- 
obviously  has  no  application  to  the  pre- 
sent case 

The  District  Court  referred  to  an  un- 
official report  of  a  case  decided  by  the 
late  Chief  Court  of  Lower  Burma.  The 
question  decided  there  was  also  decided 
in  Bholanath  v.  M ulchand  (1).  If,  as  a 
result  of  a  wagering  contract,  an  agent 
has  received  money  on  his  principal's 
behalf,  he  is  then  liable  to  account  to 
tho  principal  for  that  money,  but  a  suit 
cannot  bo  brought  in  which  tho  cause  of 
action  is  based  directly  on  the  wagering 
contract  The  'plaintiffs  m  tho  present 
case  clearly  could  not  succood  merely  on 
the  strength  of  their  contract  with  the 
petitioner  They  must  prove  that  the 
petitioner  has  received  tho  prize  money 
and  is  holding  it  on  their  behalf.  The 
plaint  on  this  point  is  vaguely  worded, 
but  assuming  that  it  does  allege  that  the 
petitioner  did  receive  tho  money,  it 
seems  to  me  quite  impossible  to  hold 
that  that  allegation  has  bsen  proved. 
There  is  no  evidence  whatsoever  on  that 
point.  The  prize  money  was  received  by 
the  confederacy,  but  the  evidence  on  the 
record  is  to  the  effect  that  the  respon- 
dent's names  were  never  entered  in  the 
hooks  of  the  confeJeracy  as  having  con- 
tributed towards  the  stake  money.  The 
learned  District  Judge  remarks: 

"  Defendant  on  tho  other  hand  admits 
having  recaivdd  Re.  1  trom  the  plaintiffs  for 
the  Olfico  Society  Confederacy  and  for  tho 
Mandalay  Swoop  and  ho  also  admits  that  a. 
prize  has  been  won  and  thit  each  share* 
amounted  to  Ra.  141,  but  ho  avara  that  as 
Maung  Ma  who  kept  tho  list  of  subscribers  had 


(1)     [1903]  25  All.  G39=,1903)   A.  W.  N.  161. 
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told  him  that  the  list  had  boon  closed,  ha 
had  added  to  the  Ro.'J.  given  by  the  plaintiffs 
another  Re.  1  and  purchased  a  share  in 
another  sweep,  the  list  of  subscribers  in  that 
confederacy  being  'hold  by  one  Maung  Po 
Nyo  and  ho  submits  that  ho  informed  the 
plaintiffs  of  this  faot.  Tho  point  for  dociaion, 
therefore,  is  .  Did  the  defendant  inform  the 
plaintiffs  that  the  Office  Society  list  had  been 
closad  and  that  their  Ra.  1  hid  been  deposit- 
ed  with  Maung  Po  Nyo  for  another  sweep, 
and  if  so,  did  the  plaintiffs  agroo  ?  The  onus 
of  proof  lies  on  the  defendant,  who  has  not 
been  able  to  produce  a  tittle  of  evidence  to 
prove  thia  point.  " 

It  seems  to  me  that  the  District  Judtfe 
has  entirely  misconceived  the  question 
be  had  to  decide.  The  plaintiffs  could 
not  sue  on  their  wagering  contract  and 
could  noL  claim  from  the  petitioner 
because  he  had  failed  to  carry  out  its 
tormg.  They  have  to  prove  alhrinativoly 
that  he  had  actually  received  the  prize 
money  on  thoir  behalf.  There  was  no 
evidence  whatsoever  on  this  point  nor 
can  I  see  how  any  presumption  can  be 
drawn  that  the  petitioner  did  receive 
the  money.  In  my  opinion,  the  respon- 
dents entirely  failed  to  prove  a  cause  of 
action  on  which  they  could  suo  Tho 
case  is  bofora  me  in  revision,  but  L  think 
there  iq  sufficient  ground  for  interfer- 
ence It  seems  to  me  that  the  District 
Court's  methol  of  arriving  at  its  con- 
clusion was  irregular  and  that  the 
Court  entirely  misconceived  the  point  at 
issue  I  set  aside  the  decree  of  the  Dis- 
itriot  Court  and  restore  that  of  the  trial 
Court  dismissing  the  suit  of  the  plain- 
tiff-respondents. The  plaintiff-respon- 
dents will  pay  the  costs  of  the  petitioner 
•throughout. 

P.N./R.K.  Revision  allowed. 
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HEALD  AND  OTTER,  JJ. 

C.  T.  7.  S.  Chettyar  Firm— Appli- 
cants. 

v. 

Commissioner  of  Insome-tax—  Raspon- 
dent. 

Civil  Misc.  Appln,  No.  129  of  1928, 
Decided  on  25th  March  1929. 

(a)  Income-lav  Act,  S.  66  (3) — In  particu- 
lar year  assessment  made  on  actual  income 
— Objection  that  turn  already  assessed  in 
previous  years  was  included  in  assessment  — 
Assistant  Commissioner  finding  that  assess- 
ment in  those  years  being  on  best  data,  there 
was  no  conclusive  proof  that  sum  was  al- 
ready assessed— Question  of  law  arises  from 


such  order  viz.,  whether  assessee  is  entitled 
to  show  sum  is  included  in  estimate  in  pre- 
vious years  and  Commissioner  must  refer 
case, 

In  a  particular  year  an  assessment  waa 
mado  on  actual  receipts.  It  waa  objected  by 
tho  aaseaaoa  that  a  certain  sum  already  as- 
sessed in  previous  years  was  included  in  the 
receipts.  Assistant  Commissioner  in  appeal 
found  that  as  the  estimate  of  income  in  those 
years  was  not  assessment  strictly  on  accrued 
basis  but  moroly  on  best  available  daba,  there 
was  uo  conclusive  proof  that  such  sum  had 
already  boon  included  in  tho  assessment  of 
the  previous  years. 

Held  .  th.it  a  question  of  law  arose  from 
the  order  whether  or  not  tho  assosseo  waa  en- 
titled to  show  that  tho  actual  receipts  had  in 
fact  been  included  in  tho  estimates  of  the 
previous  years  and  tho  Commissioner  must 
state  and  refer  the  case  on  the  question. 

[P  246  0  1,  2] 

(b)  Income-tax  Act,  S.  33 — Question  whe- 
ther pending  application  under  S.  66  (2)  is 
bar  to  proceedings  under  S.  33  is  question 
of  law, 

Per  Otler,  J. — Where  an  application  is 
ponding  under  S.  66  (2)  question  whether  or 
not  auch  application  is  a  bar  to  proceedings 
under  S.  33  is  a  question  of  law  and  Commis- 
sioner must  state  a  case  on  such  a  question. 

[P  248  C  1] 

Venkat  Bam — for  Applicants. 
C     Grant,  Offj.    (Jovt.     Advocate — for 
Respondent. 

Heald,  J. — Applicants,    who    are   the 
C.  T.  V  S.  Chettyar  Firm  were   assessed 
for  income-tax  on    an    estimated    income 
of  Rs  19,030  for  the  year    1924-25.      For 
theyejur  1926-27  they  submitted  a  return 
showing  a  loss  of  over  Rs    45,000      They 
said  that    the   actual  income  from    their 
business  for  the  two    years    1924-25    and 
1925-26  was  Rs.  10,250  and  that  in   view 
of  the  fact  that  for  those   two  years  they 
had  paid  on  an  estimated  income   of    Rs. 
56,138,  they  had  already  paid  on   an   ex- 
cess of  more  than   Rs    45,000  over  their 
actual   income.     They    produced    certain 
accounts  and  a  statement  which    showed 
their  actual    income  for   1925-26  as    Ra. 
1,795    and    another     statement    which 
showed  their  loss  as  Rs.  3,877-10-0.  The 
Income-tax  Officer  rejected   these   state- 
ments on  tha  doubtful    ground    that    al- 
though an  assessee  can  file   a    revised  re- 
turn he   cannot  file  revised   statements. 
On  an  examination  of    the    accounts    for 
the  yeir  1925-25  the  Income-tax   Officer 
found  that   appellant's    income   for   that 
year  was  Rs,    36,651      That   assessment 
was  based  on   a    calculation    of   interest 
which  had  actually   accrued   due  during 
that  year  in  the  oase  of  transactions  with 
other  Ghettyars-and  interest    which  had 
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been  actually  received  in  that  year  in 
the  case  of  transactions  with  customers 
other  than  Ghettyars.  Applicants  ob- 
jected that  part  of  the  sum  which  on 
that  method  of  calculation  represented 
the  actual  interest  received  from  non- 
Chettyar  customers  during  the  year  1925- 
26  had  already  been  assessed  to  income- 
tax  in  that  year  and  in  the  previous  year, 
because  in  those  years  the  amount  en- 
tered on  account  of  interest  from  non- 
Chettyar  creditors  was  based  on  an  esti- 
mate and  not  on  actuals!  and  that  esti- 
mate included  interest  earned,  but  not 
yet  received  in  the  year  of  assessment. 
The  Income-tax  Officer  rejected  this  con- 
tention and  assessed  applicants  on  Rs. 
36,654  for  1926-27. 

Applicants  appealed  to  the  Assistant 
Commissioner  of  Income-tax  who  said 
that  it  was  obvious  that  so  much  of  the 
interest  receipts  from  non-Ghettyars  as 
accrued  in  the  previous  years  must  have 
been  taxed  already  in  those  years  and 
that  to  include  those  receipts  in  the  pre- 
sent assessment  would  be  tantamount  to 
double  taxation.  He  accordingly  re- 
turned the  proceedings  to  the  Income- 
tax  Officer  for  enquiry  and  report  as  to 
the  amount  of  interest  from  non- 
Chettyars  which  accrued  in  the  previous 
years  and  which  was  included  in  the  as- 
lessment  for  1926-27.  The  Income-tax 
Officer  reported  that  the  amount  of  in- 
terest from  non-Chettyars  which  accrued 
in  the  previous  year  was  actually  re- 
ceived in  1925-26  was  Rs.  34,876  but  the 
Assistant  Commissioner  said  that  on  fur- 
ther consideration  he  found  that  the 
estimates  made  for  the  two  years  1924- 
25  and  1925-26  were  not  strictly  assess- 
ments on  what  is  known  as  the  "ac- 
crued" basis  but  mere  assessment  on  the 
best  data  available  and  that  therefore 
there  wrs  no  conclusive  proof  that  the 
sum  of  Rg.  34,876  had  been  included  in 
she  assessment  for  the  previous  years. 
He  accordingly  dismissed  the  appeal. 
Applicants  then  applied  to  the  Commis- 
sioner of  Income-tax  to  state  the  case 
and  refer  it  to  this  Court  under  the  pro- 
visions of  S.  66  (2),  Income- tax  Act. 
The  Commissioner  refused  to  state  and 
refer  the  case  and  at  the  same  time  he 
passed  an  order  dealing  in  review  with 
the  Assistant  Commissioner's  orders. 
Applicants  now  ask  us  for  an  order  under 
8.  66  (3)  of  the  Aot  requiring  the  Com- 
missioner  to  state  and  refer  the  case  to 


this  Court.  The  only  question  which  iff 
at  present  before  us  is  whether  a  ques- 
tion of  law  arises  out  of  the  Assistant 
Commiasoner's  order. 

It  seems  to  me  clear  that  a  question  of 
law  does  arise,  that  question   being  whe- 
ther in  a  case  where  an    assessment    has 
been     made     not     on      actual    receipts 
but    on   estimated    receipts    during    the 
•  previous    two    years    and    the    basis    of 
assessment  for  the  thirl   year  is  charged 
to  a  basis    on    actual    receipts,    the   as- 
sessee    is   entitled    to      show    that    the 
actuals  which  are  taken  as    the   basis    of 
the  assessment  for  the  third  year  that  is, 
in  the  present  case  the  year  1926-27,  in 
elude  sums  which  were   included   in    the 
estimates  for  the  earlier  year  or  years,  on 
which    income-tax     was    paid   for     those 
years.     It  seems  clear  that  if  tbe  income 
tax  has  in  an  earlier  year    already   been 
paid  on  amounts  actually   received  in    o. 
later  year,  income-tax  cannot  be  charged 
on  those  receipts  in  the   later  year,    and 
it  does  not  seem  to  me  to  matter  whether 
the  income-tax  authorities  choose  to  call 
the  assessment  for  the  year   or   years    in 
which  the  tax  was  actually  paid  on  those 
amounts  an  assessment   on   the   "accrued 
basis"  or  an  estimate  on  the    best    data 
available.     In  either   case,  the   basis   of 
of  the  assessment  is  'admittedly  an  esti- 
mate and  the  question  of    law   seems  to- 
me to  be  whether  or   not  the  assessee  is 
entitled  to  show-  that   receipts    for    the 
latter  year  have  in  fact  been    included  in 
the  estimate  or  estimates  for  the  earlier 
year  or    years.      I    would  therefore  re- 
quire   the   Commissioner    to   state  and 
refer  the  case  under  the  provisions   of    S. 
66  (3),  Income-tax  Aot.     The   cost  of  the 
present   application     should    abide    tha 
orders  of  this  Court  on  the  reference. 

Otter,  J. — This  is  an  application 
under  S.  66  (3),  Income-tax  Act,  1922. 
asking  this  Court  to  require  the  Com- 
missioner to  state  a  case  upon  a  question 
of  law  for  reference  to  this  Court.  The 
short  history  of  the  matter  is  that,  on  29th 
January  1927,  by  an  order  of  the  Income- 
tax  Officer,  Maubin,  the  applicant  firm 
was  assessed  to  income-tax  for  the  year 
1926  27  on  the  sum  of  Bs.  36,654  in 
respect  of  income  for  that  year.  The 
assessment  for  that  year  was  made  so  far 
as  non-Ghettyar  customers  were  con- 
cerned upon  the  basis  of  cash  receipts 
from  them  during  that  year.  The  figure 
arrived  at  by  the  Income-tax  Officer  for 
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§uch  receipts  vwas  Bs.  79,716.  It  was 
objected  by  the  applicants  that  included 
in  that  sum  was  an  amount  of  about 
Bs  39,000  which  had  already  been  as- 
sessed to  income-tax  in  the  two  preced- 
ing years.  In  these  years,  viz.,  1924-25 
and  1925-26,  the  assessment  was  said  to 
have  been  made  on  what  is  known  as  the 
"accrued  basis."  For  the  year  1926-27 
the  basis  of  calculation  was  altered  and 
as  I  have  said,  the  applicant  arm  was 
assessed  for  non-Chetbyar  receipts  upon 
a  cash  basis.  Upon  an  appeal  to  the  As- 
sistant Commissioner  the  latter  by  an 

"interim  order  dated  23rd  March  1027,  re- 
turned the  proceedings  to  the  Income-tax 
Officer  for  enquiry  and  report  "  as  to  the  am- 
ount of  interest  from  non-Chettyars  which 
accrued  in  previous  years  and  which  had  bean 
included  in  the  sum  of  Rs.  79,716." 

and  adjourned  the  appeal.  The  Income- 
tax  Officer  reported  the  correct  figure  to 
be  Bs.  34,876,  on  27th  April  1927,  the 
Assistant  Commissioner  passed  final 
orders  dismissing  the  appeal.  In  the 
course  of  that  order  he  stated  that  he 
found  that  the  accountant's  description  of 
the  previous  assessment  on  "accrued 
basis"  was  not  strictly  correct.  It  should 
be  stated  that  it  is  said  that  an  assess- 
ment on  "accrued  basis"  means  an  as- 
sessment upon  amounts  due  but  not  ne- 
cessarily paid  during  the  period  in  ques- 
tion. The  Assistant  Commissioner  went 
on  to  say  that  after  a  return  by  the  ap- 
plicants had  been  filed  (for  the  year  1924- 
25)  the  firm's  books  were  called  for  and 
after  extracting  certain  figures  from  the 
books  certain  calculations  were  made  ac- 
cording to  the  system  then  in  vogue,  it 
was  reported  that  the  assessable  income 
was  Rs.  19,630.  This  figure  was  accepted 
by  the  Income-tax  Officer  and  assessment 
was  made  accordingly.  According  to  the 
Assistant  Commissioner  this  method  was 
in  reality  an  estimate  on  the  best  data 
available.  For  the  following  year  ac- 
cording to  him,  after  the  return  had  been 
filed  by  the  applicant  firm  certain  figures 
were  again  extracted  from  the  account 
books,  and  after  making  certain  calcula- 
tions according  to  the  same  system  as  in 
the  previous  year,  the  accountant  reported 
the  assessable  income  as  Bs.  37,188  and 
assessment  was  made  accordingly  on  this 
figure.  Here  also,  according  to  the  As- 
sistant Commissioner  it  was  an  estimate 
on  the  best  availablevdata."  This  officer 
went  on  to  say  that: 


"It  could  not  rightly  be  called  the  accrued 
basis.  It  follows  therefore  that  there  is  no 
conclusive  proof  that  the  amount  Rs.  34,876 
had  been  taxed  in  tho  previous  years." 

lie,  therefore,  was  unable  to  exclude 
this  amount  from  the  assessment  for 
1926-27. 

On  26th  May  1927,  the  applicant's 
firm  applied  under  S.  66  (2)  of  the  Act 
to  the  Commissioner  of  Income-tax  pray- 
ing that  certain  questions  of  law  arising 
out  cf  the  appellate  order  of  the  Assis- 
tant Commissioner  should  be  referred 
to  this  Court.  On  19th  August  and 
16th  September  1927  respectively, 
notices  were  issued  by  the  Commis- 
sioner of  Income-tax  to  the  assesses 
under  S.  33,  Income-tax  Act,  calling 
upon  them  (apparently)  to  make  any 
representation  they  wished  to  make  in- 
respeot  of  a  proposed  revision  of  their 
assessment.  On  5th  March  1928,  the 
Commissioner  modified  the  orders  of  the 
Assistant  Commissioner,  dated  23rd 
March  1927  and  27th  April  1S27  by 
passing  an  order  rejecting  the  appeal  of 
the  assessees  dated  26th  February  1927 
on  the  ground  : 

11  that  the  assessments  for  the  previous  years 
having  been  computed  on  a  method  of  ave- 
rages, the  sum  in  question  viz.,  Rs.  39,000  ,  . 
.  .  .  has  not  been  subject  to  double  assesBs- 
ment.  " 

In  other  words  he  held  that  as  the 
method  adopted  was  not  ''  accrued 
basis  "  but  a  basis  he  called  a  "  method 
of  averages  "  as  a  matter  of  fact,  the 
Bs.  39,000  was  not  and  could  not  have 
been  doubly  assessed  He  seems  also  to 
have  thought  that  the  Assistant  Comis- 
sioner  would  be  bound  by  his  conclusion 
contained  in  the  adjournment  order  of 
23rd  March  1927  and  he  therefore 
"  modified  "  this  order  and  that  of  27th 
April  1927.  On  7th  March  1928  the 
Commissioner  of  Income-tax  passed 
orders  upon  the  application  preferred  by 
the  applicant  firm  on  26th  May  1927 
and  said  that  none  of  the  questions  he 
was  asked  to  refer  could  be  said  to  arise 
and  refused  to  state  a  case  for  this 
Court. 

I  observe  that  the  applicant  firm  had 
objected  to  the  revision  proceedings 
initiated  by  the  Commissioner  but  these 
objections  were  overruled  in  the  order 
which  is  not  before  the  Court.  The 
Commissioner  deals  with  these  objec- 
tions at  length.  He  also  says  (as  I 
understand  at  the  end  of  para,  6,  of  hia 
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order)  thab  as  the  figures  for  1924-25 
and  1925-26  were  taken  from  assessee's 
books  whioh  were  kept  on  a  cash 
basis  (and  not  on  accrued  basis)  no 
doubla :. taxation  took  place.  Later  he 
makes  a  statement  that  I  cannot  follow 
viz: 

11  as  regards  tho  first  objection,  I  do  nob 
think  that  it  can  bs  contended  seriously 
that  the  question  whether  or  not  tho  assess- 
ment in  the  previous  yej»rs  was  made  in  the 
"  accrued  "  basis  is  a  question  of  fact.  " 

He  may  not  have  meant  to  say  this, 
but  if  of  course  this  is  a  question  of  law 
it  should  be  stated  for  this  Court. 

It  seems  to  mo  however,  that  the  mat- 
ter should  be  put  differently  viz.,  as  a 
matter  of  law,  cannot  the  assessee  be  al- 
lowed to  show  not  necessarily  that  his 
assessment  was  made  on  one  basis  or 
another  but  that  in  fact  from  figures  he 
has  been  doubly  assessed.  In  other 
words  is  the  applicant  not  to  be  allowed 
to  show  (if  he  can)  that  the  total  of  the 
estimated  income  of  the  firm  for  1924- 
25  and  1925-26  plus  the  actual  income 
for  1926-27  in  fact  exceeded  the  total 
actual  income  for  those  3  years.  The 
Commissioner  then  deals  with  the  objec- 
tion that  revision  proceedings  cannot  be 
opened  by  the  Commissioner  in  a  case 
wheie  an  application  is  pending  under 
8.  66  (2)  of  the  Act  He  decides  that 
auoh  an  application  is  no  bar  to  pro- 
ceedings under  S.  33.  But  surely  this  is 
a  question  of  law  He  can  only  pass 
orders  subject  to  the  provisions  of  tho 
Act.  (sub-S.  2)  and  it  might  be  argued 
that  when  the  Act  provides  a  remedy 
for  an  assessee,  action  should  not  be 
taken  by  the  Commissioner  until  it 
is  decided  whether  such  remedy  is  avail- 
able or  not.  It  is  true  that  the  proviso 
to  sub-section  of  S.  66  may  provide  an 
answer  But  it  might  also  be  argued 
that  action  by  a  Commissioner  under 
S  33  which  cannot  (apparently)  be 
called  in  question  by  this  Court  might 
shut  out  an  assessoe  from  his  remedy 
under  S  66  (2) 

I  think,  therefore,  that  the  Commis- 
sioner must  btate  a  case  for  our  decision 
upon  the  fallowing  questions  of  law  : 

(l)  la  the  applicant  firm  entitled  to 
show  that  the  income  upon  which  he 
was  assessed  for  the  3  years  in  question 
exceeded  the  income  actually  received  in 
those  3  years  ? 

(2).  Can  the  Commissioner  during  the 
pendency  of  an  application  under  3.  66, 


sub-Ss.  2  and  3,  Income-tax  Act,  take  up 

under  S.  33  of  the  Act  proceedings  whioh 

are  the  subject  of  the   said   application  ? 

P.N./R-K.  Ordered  accordingly. 
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Full  Bench 

HBALD,  OPFG.  C.  J.,  CHABI  AND 
OBMISTON,  JJ. 

Commissioner  of  Income-tax  —  Appli- 
cant. 

v. 

C.  T.  V.  S.  Chettyar  Firm  —  Bespon- 
dents. 

Civil  Ref.  No.  9  of  1929,  Decided  on 
19th  August  1929,  made  by  Commis- 
sioner of  Income-tax,  Burma. 

sfr  (a)  Income-tax  Act,  S.  13 —  Computation 
of  income,  profits  under  S.  13  — Aisesiee  IB 
entitled  to  show  that  income  included  in  as- 
sessment for  subsequent  year  was  included  in 
that  computation. 

Where  the  computation  of  income,  profits 
and  gains  for  a  particular  year  has  been  made 
under  the  provisions  of  S.  13  upon  such  basis 
ami  in  such  manner  as  the  In-nme-tax  Officer 
may  deLormino  the  assussoo  id  o  .b.ilod  to  show 
that  income,  profits  and  gains  included  in  the 
assessment  for  a  subesquent  year  were  included 
in  that  computation  and  it  is  a  question  of  fact, 
to  bo  decided  on  the  evidence  in  eaoh  parti- 
cular case:  A'.  T  S.  K.  S.  Chettyar  (Misc. 
Appln.  No.  17  of  1927):  Cotnmiswoner  of  In- 
come-tax v.  Muthu  Sarvarayadu,  Income-tax 
Cases  203,  Expl.  and  Dist.  [P  251  0  2] 

*(b)  Income-tax  Act,  S.  33— Power  of  re- 
view. 

During  the  pendency  of  an  application  under 
S.  GG  (2)  the  Commissioner  can  oxerciao  his 
power  ol  review  under  S.  33.  [P  219  G  2] 

Government  Advocate — for  Applicant. 
Bose,  Venkatram  and    De—  for  Respon- 
dents. 

Opinion. — On  Civil  Miscellaneous  Ap- 
plication No.  129  of  1928,  the  Commis- 
sioner of  Income-tax  was  required  to  state 
the  case  of  the  assessment  of  the  0  T.  V. 
S.  Chefctyar  Firm  for  the  year  1926-1927 
and  to  refer  it  to  this  Court.  His  state- 
ment of  the  case  shows  that  for  the  assess- 
ment for  the  year  1924-1925  the  firm  pro- 
duced its  account  hooks,  and  that  after 
an  examination  of  these  books  its  income 
was  computed  ab  Bs.  19,030  and  that  for 
the  following  years  its  income  was  simi- 
larly computed  to  be  Us  37, 188,  the  com- 
putation for  both  years  being  made  nob 
according  to  the  income  shown  in  the 
account  books,  bub  by  a  determination  of 
the  total  cipital  o!  the  firm  and  a  oalou- 
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basis"  but  was  "a  method  of  averages" 
and  of  his  having  set  aaide'these  parts  of 
the  Assistant  Commissioner's  order  which 
were  in  question  he  held  that  none  of  the 
questions  which  he  was  asked  to  refer 
arose. 

The  firm  then  applied  to  this  Court 
under  the  provisions  of  S  G6  (3)  of  the 
Act,  and  a  Bench  of  the  Court  required 
the  Commissioner  to  state  the  case,  and 
refer  it  under  that  section.  Of  the  two 
Judges  who  dealt  with  the  application 
under  3.  66  (3)  one  was  of  opinion  that 
the  question  of  law  which  arose  on  the 
facts  was  whether  in  a  case  where  the  as- 
sessment for  the  two  previous  years  had 
been  made  on  a  basis  not  of  actual  income 
but  of  income  established  at  a  certain 
rate  per  cent  on  the  capital  of  the  busi- 
ness, and  where  for  the  third  year  the 
basis  of  assessment  is  changed  to  a  basis 
of  actual  income  the  assossee  is  entitled 
to  show  that  the  actual  income  which  is 
taken  as  the  basis  of  assessment  for  the 
third  year,  includes  sums  which  formed 
part  of  the  estimated  income  for  the  pre- 
vious years  and  which  had  therefore  been 
included  in  the  assessment  for  those 
years  on  which  tax  had  already  been  paid. 
The  other  learned  Judge  put  the  same 
question  in  a  more  practical  form  namely: 

"la  the  applicant  firm  entitled  to  show  that 
the  income  on  which  ho  was  assessed  for  tho 
three  years  in  question  exceeded  tho  income 
actually  received  in  these  three  years'?11 

He  also  added  a  question  whether  dur- 
ing the  pendency  of  an  application  under 
S  66  (2)  of  the  Act  the  Commissioner  can 
exercise  his  power  of  review  under  S  33. 
As  an  answer  to  tho  latter  question  I 
would  say  merely  that  proviso  to  S  66 
(2)  of  the  Act  .shows  that  the  Commis- 
sioner can  exercise  that  power. 

In  his  order  of  reference  the  Commis- 
sioner says  that  : 

"  It  ia  for  the  applicant  firm  to  show  that 
the  estimates  of  ita  income  made  by  the 
Income-tax  Officer  in  those  two  assessments 
(for  1924-25,  and  1925-26)  included  the  dis- 
puted amount." 

He  thus  admits  the  right  of  an  asses- 
see  to  show  that  there  has  been  a  double 
assessment,  and  that  right  cannot  be 
questioned.  If  in  fact  there  has  been  a 
double  assessment  it  is  clear  that  in  law, 
there  is  no  warrant  for  such  double  as- 
sessment, and  that  income  on  which  tax 
has  already  been  paid  must  be  excluded 
from  the  assessment.  But  the  Commis- 
sioner goes  on  to  Bay  that  if  the  assess - 


la t ion  of  the  interest  which  might  rea- 
sonably be  expected'  to  be  earned  by  that 
capital,  after  deduction  in  respect  of  bor- 
rowed capital  and  expenses.  For  the  year 
1926-1927  a  different  method  of  assess- 
ment was  adopted,  tho  assessment  being 
based  on  actual  receipts  of  interest  in  res- 
pect of  transactions  with  non-Chettyars, 
that  is  as  the  Commissioner  says  with 
"the  vast  majority  .of  the  persons  to 
whom  loans  are  made"  and  on  interest 
accrued  due,  but  not  necessarily  received 
in  respect  of  transactions  with  Chettyars. 
On  that  basis,  the  assessment  for  the  year 
1926-1927  was  Rg.  36,654.  The  firm  ap- 
pealed to  tho  Assistant  Commissioner 
against  this  assessment  on  the  ground 
that,  so  far  as  transactions  with  non- 
Chettyars  are  concerned  it  included  actual 
receipts  of  interest  amounting  to  39,000 
which  had  accrued  duo  in  the  previous 
years,  and  according  to  the  method  of  as- 
sessment adopted  in  those  years  had  been 
included  in  the  assessment  tor  those  years. 

The   Assistant   Commissioner  accepted 
that  view  and  sent  the  case  to  the  Income 
tax  Officer  for  a  report    as  to   what    part 
of  the  receipts  included  in  the  assessment 
for  1926-1927  represents    interest   which 
had  accrued  in  the  previous  years.     The 
Income-tax  Officer   reported  this   sum    to 
be  34,876.     The  Assistant    Commissioner 
then  changed  his    mind,  and   found    that 
because  the  assessments   for  tho   previous 
years    were   not    based   directly   on   tho 
firm's  accounts,  this  sum  of  34,876    could 
not  be  regarded  as  having   been   included 
in  tho  assessments   for   these  years.     He 
accordingly  rejected  the  claim  to  have  that 
amount  excluded   from     tho   assessment 
The  firm  thereupon  applied  to    the  Com- 
missioner to  refer   to  this   Court  certain 
questions  or    alleged    questions    of    law. 
Before  disposing  of  the   application  for  a 
reference  to  this  Court  the   Commissioner 
reviewed    the   Assistant   Commissioner's 
orders  and  substituted  for  them   an  order 
rejecting  the  appeal  to  the  Assistant  Com- 
missioner on  the    ground  that  the  assess- 
ment for  the  previous    years  having  been 
computed  on  a   method   of    averages,   the 
sum  which  the   firm   claimed   to  exclude 
from  the  assessment  for    1926-1927    had 
not  been    subject    to   double   assessment. 
On  the  footing   of   his   finding   that    the 
basis  of  the  assessment   for  the  two  previ- 
ous years  was  not    technically  an   assess- 
ment on  what  is  known  as    the  "accrued 
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ment  for  a  particular  year  was  based  on 
an  estimate  and  not  on  actual  figures, 
then  the  assessee  "  cannot  show  "  that 
income  included  in  a  subsequent  assess- 
ment was  included  in  the  assessment 
based  on  that  estimate.  If  as  seems 
probable  this  statement  was  intended  to 
be  a  statement  of  fact,  and  to  mean  that 
it  is  impossible  to  show  that  income 
subsequently  assessed  was  included  in 
the  computation  on  which  an  earlier  as- 
sessment was  based  or  in  the  assessment 
based  on  that  computation,  then  it  is  a 
statement  based  entirely  on  the  Commis- 
sioner's opinion  and  not  on  the  facts  of 
the  case.  If  on  the  other  hand  it  was 
intended  to  be  a  statement  of  the  law, 
namely  that  where  an  assessment  has 
been  based  on  a  computation  under  the 
proviso  to  8.  13  of  the  Act,  an  assessee  is 
not  entitled  to  show  that  income  included 
in  a  subsequent  assessment  was  included 
in  the  computation  and  in  the  assess- 
ment bated  on  the  computation,  then  it 
raises  a  clear  question  of  law  which  it 
is  for  this  Court  to  decide, 

As  supporting  his  statement,  whether 
it  is  a  statement  of  fact  or  law  the  Com- 
missioner relies  on  the  decision  of  a 
Bench  of  this  Court  in  the  case  of 
E.  T.  S.  K.  A  S.  Chettyar  (1),  but  in 
that  case  the  Court  was  clearly  of  opi- 
nion that  the  inclusion  of  income  in  the 
assessment  for  one  year  which  had  in 
fact  been  included  in  the  assessment  on 
which  tax  had  been  paid  for  a  previous 
year  would  warrant  the  exclusion  of  such 
income  from  the  assessment  for  the  sub- 
sequent year,  and  the  basis  of  the  deci- 
sion was  that  because  the  assessment  for 
the  previous  year  was  an  assessment 
made  by  the  Income-tax  Officer  "  to  the 
best  of  his  judgment  "  under  S.  23  (4)  of 
the  Act,  and  because  it  was  the  inclusion 
of  the  disputed  income  in  the  assessment 
for  that  year  which  was  alleged  to  be 
mistaken,  that  alleged  mistake  could  not 
be  allowed  to  be  proved  because  no  ap- 
peal lies  against  an  assessment  under 
8.  23  (4),  so  that  the  applicants  who  by 
their  own  default;  had  precluded  them- 
selves from  appealing  against  the  inclu- 
sion of  that  income  in  the  assessment  for 
the  previous  year,  could  not  in  the  fol- 
lowing year  be  allowed  to  claim  that  the 
mistake  should  be  corrected  by  the  ex- 
clusion of  that  income  from  the  assess- 
ment  based  on  the  receipt  of  the  year 
(1)  Civ.  Misc.  Appln  No.  10  of  1927. 


in    which    it     was     actually     received. 

Whether  that  decision  was  right  or 
wrong,  and  it  seems  probable  that  as  a 
general  statement  of  law  it  was  wrong,  ib 
is  no  authority  for  the  proposition  that 
where  income  has  been  assessed  for  one 
year  under  the  proviso  to  S.  13  [and  nob 
under  S.  23  (4)]  the  assessee  cannot  whe- 
ther in  fact  or  in  law  show  that  the 
same  income  has  been  included  in  tha 
assessment  for  the  following  year, 

A  case  which  was  in  some  respects 
similar  to  the  present  case  was  decided 
by  a  Special  Bench  of  the  High  Court  of 
Madras  in  the  Commissioner  of  Income- 
tax  v-  Muthu  Sarvarayadu  (2)  where 
the  question  referred  was  : 
11  where  computation  of  the  income,  profits 
and  gains  for  the  particular  year  is  made  aa 
directed  in  the  proviso  to  S.  13,  Income-tax 
Act  of  1922,  are  any  income,  profits  or  gaina 
which  accrued  during  that  year,  but  are  re- 
ceived subsequently  liable  to  be  assessed  aa 
inoomo  for  the  year  during  whioh  they  are 
received  ?" 

The  Bench  said  that  if  the  wording  of 
the  question  was  intended  to  propound 
the  question  whether,  if  a  man  has  been 
taxed  in  respect  of  book  debts  owing  to 
him  in  one  year,  which  he  has  not  ac- 
tually received  he  can  again  be  taxed  on 
the  same  sums  of  money  when  they  are 
actually  received  in  cash  in  a  later  year 
of  assessment,  the  answer  must  obviously 
be  "  No.'1  But  in  that  particular  case 
the  Commissioner  had  recorded,  as  a 
finding  of  fact  based  on  the  evidence  in 
the  case,  that  the  sums  whioh  the  as- 
sessee claimed  to  deduct  from  his  assess- 
ment for  the  subsequent  year  had  nob 
been  included  in  assessment  from  the 
previous  years,  and  by  reason  of  thab 
finding  the  learned  Judges  said  that  the 
question  referred  could  not  really  arise 
out  of  the  findings  of  fact  which  were 
binding  on  them,  namely,  that  the  man 
had  not  been  taxed  at  all  on  the  sums  in 
question  until  he  was  sought  to  be  taxed 
in  the  year  of  assessment,  which  was 
under  consideration  in  that  case. 

In  the  present  case  there  is  no  finding 
of  fact  that  the  sums  in  question  wera 
not  included  in  the  assessments  for  tha 
previous  years.  On  the  contrary  the  only 
finding  of  fact  on  this  subject  is  that  of 
the  Income-tax  Officer  that  Bs.  34,876 
had  been  so  included.  The  findings  on 
the  footing  of  whioh  the  Assistant 
Commissioner  and  the  Commissioner 
(2)  2  Incoma-tax  Cases  208. 
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rejected  the  claims  were  either  findings 
of  fact  based  on  evidence  or  findings 
of  law,  since  they  were  that  the  assessee 
could  not  prove  that  the  sums  in  ques- 
tion were  included  in  the  "computation" 
which  was  made  under  the  proviso  to 
to  S  13.  The  Commissioner  said  that 
his  finding  on  this  point  was  a  finding  of 
fact  and  he  put  into  the  form  of  a  finding 
of  fact  when  he  said  that  there  had  not 
been  a  double  assessment,  but  the  reason 
which  he  gave  for  that  finding,  namely, 
that  the  assessment  for  the  previous 
years  had  been  computed  on  a  method  of 
averages  and  that  the  assessee  could  not 
prove  that  the  disputed  income  had  been 
included  in  these  assessments  shows 
that  his  answer  begged  the  question  of 
law  and  as  a  finding  of  fact  was  not  based 
on  any  relevent  evidence. 

The  facts  of  the  case  are  that  the  as- 
sessments for  1924-25  and  1925-26  were 
based  on  a  computation  of  income,  pro- 
fits and  gains  under  the  proviso  to  S-  13 
of  the  Act  ;  that  that  computation  in- 
cluded all  interest  earned  or  "accrued" 
whether  it  had  been  received  or  not,  that 
for  the  year  1926-27,  so  far  as  interest 
from  non-Chettyar  customers  was  con- 
cerned the  basis  of  the  assessment  was 
changed  from  a  basis  of  computation  of 
accrued  interest  to  a  basis  of  interest 
actually  leoeived  ;  that  by  reason  of  that 
change  the  question  arose  whether  inter- 
est actually  received  in  the  year,  on  the 
income  of  which  the  assessment  for 
1926-27  was  based,  had  accrued  and  had 
therefore  been  included  in  the  computa- 
tion and  assessments  for  the  previous 
years,  and  that  the  Income-tax  Officer 
found  that  a  sum  of  Bs.  34,876  which 
was  received  in  the  year  on  the  income 
of  which  the  assessment  for  1926-27  was 
based  and  was  therefore  included  in  the 
assessment  for  1926-27,  had  in  fact  ac- 
crued and  had  therefore  been  taxed  in  the 
previous  years.  On  these  facts  it  seems 
clear  that  there  had  been  a  double  assess- 
ment and  that  the  assessee  was  entitled 
to  relief  unless  the  Commissioner  was 
right  in  holding  that  because  the  assess- 
ments for  1924-25  and  1926-27  were 
made  under  the  proviso  to  S.  13,  the  as- 
sesses could  not  prove  that  income  in- 
cluded in  the  assessment  for  1926-27  had 
already  been  included  in  the  assessments 
for  1924-25  and  1925-26. 
I  I  know  of  no  authority  in  the  Act  or 
(elsewhere  for  the  view  that  the  fact  that 


the  basis  of  an  assessment  was  a  compu- 
tation under  S.  13  of  the  Act,  precludes 
the  assessee  from  showing  that  parti- 
cular income  was  included  in  that  as- 
sessment, and  I  see  no  reason  to  believe 
that  there  is  in  fact  any  warrant  for  the 
Commissioner's  opinion  that  it  is  impos- 
sible for  an  assessee  to  show  that  such 
income  was  included  in  such  an  assess- 
ment. 

I  would  accordingly  decide  the  ques- 
tion, which  in  my  opinion  is  raised  b> 
the  case,  by  saying  that  where  the  com- 
putation of  income,  profits  and  gains  foi 
a  particular  year  has  been  made  under 
the  provisions  of  S.  13  of  the  Act  : 

"upon  such  basis  and  in  such  manner  as 
the  Income-tax  Officer  may  determine,11 
the  assessee  is  entitled  to  show  that  in- 
come, profits  and  gains  included  in  the 
assessment  for  a  subsequent  year  were 
included  in  that  computation,  and  that 
it  is  a  question  of  fact,  to  be  deci- 
ded on  the  evidence  in  the  particular 
case,  which  he  succeeds  in  showing  that 
they  were  so  included.  I  would  direct 
the  Commissioner  to  pay  the  costs  of  the 
firm  in  this  reference  and  in  Civil  Mis- 
cellaneous No.  129-28,  advocate's  fees  in 
each  case  to  be  10  gold  mohurs. 

p.N./R.K.  Reference  answered* 
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ROTLEDGE,  C.  J    AND   BROWN,   J. 

Mauny  Po  Kywe  and  others — Appel- 
lants. 

v. 

Mauntj  Po  Tin  and  others — Respon- 
dents. 

Letters  Patent  Appeal  No.  127  of  1928, 
Decided  on  18th  February  1929,  from 
judgment  of  High  Court  in  Civil  Second 
Appeal  No  372  of  1928. 

Tranifer  of  Property  Act,  S.  54  —  Con- 
tract of  sale — Specific  performance  barred 
by  limitation — Still  delivery  given  under 
oral  agreement  on  payment  of  price  it  valid 
defence  to  suit  for  pones  lion  by  vendor- 
Part  performance. 

To  a  suit  by  the  owner  to  recover  possession 
of  immovable  property  of  the  value  of  Rs.  100 
or  upwards,  ib  is  a  valid  defence  that  the 
defendant  had  been  put  into  possession  under 
an  oral  contract  of  sale  after  paying  the  pur- 
chase money  and  such  defence  can  be  raised 
even  though  the  right  to  sue  for  specific  per- 
formance of  the  contract  of  sale  may  be 
barred-  by  limitation:  A.  L  R.  1924  Rang.  214 
(F.  B.)t  AppL  ;  A.  I,  R.  1921  U.  B.  10,  A.  I.  R. 
1924  Mai.  271  and  A.  I.  R.  1923  Horn.  473,  Rcl. 
on  :  A.  I.  R.  1927  CaL  365,  Dist.  [P  252  0  1,  2] 
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Ba  Han—tQT  Appellants. 
E,  Maung — for  Respondents. 
Brown,  J. — The  -  plaintiff-appellants 
sued  the  defendant-respondents  for  pos- 
session of  certain  land.  The  defence 
was  that'  the  defendants  had  been  pnt 
into  possession  under  an  oral  contract 
of  sale  by  the  predecessor-in-interest  of 
the  plaintiffs.  The  trial  Court  found 
that  the  defendants  did  obtain  posses- 
sion in  this  way  and  that  the  plaintiffs 
had  obtained  the  purchase  money,  and 
the  suit  was  accordingly  dismissed. 
The  District  Court  on  appeal  concurred 
with  the  trial  Court  in  its  finding  on  the 
facts  and  dismissed  the  appeal.  The 
appellants  then  came  to  this  Court  in 
second  appeal,  and  it  was  urged  that  the 
defendants  were  not  entitled  to  rely  on 
their  possession  under  the  contract  in 
view  of  the  fact  that  at  the  time  the 
suit  was  brought  a  suit  by  the  ven- 
dees for  specific  performance  of  the 
contract  of  sale  was  barred  by  limitation. 
The  appeal  was  heard  by  a  single  Judge 
of  this  Court  who  decided  against  the 
•contention  put  forward  by  the  appellants 
but  w'u)  Hii'oscquently  granted  u.  certifi- 
cate under  8.  13  of  the  Letters  Patent 
for  further  appeal  on  the  ground  that 
the  point  had  not  previously  been  deci- 
ded specifically  by  this  Court. 

In  the  case  of  Maung  My  at  Tha  Zan 
v,  Ma  Dun  (1),  it  was  held  by  a  Full 
Bench  of  this  Court  that  to  a  suit  by  the 
egal  owner  for  possession  of  immovable 
property  of  a  value  of  Rs.  100  or  upwards 
it  was  a  valid  defence  that  the  defendant 
was  given  possession  of  the  property  by 
the  legal  owner  under  a  contract  for  sale 
s  defined  in  S  54,  T.  P.  Act.  It  has 
not  been  suggested  that  we  are  not 
bound  by  this  decision.  But  it  is  con- 
tended that  the  decision  had  reference 
only  to  cases  in  which  a  suit  by  the 
person  in  possession  for  specific  perfor- 
mance of  a  contract  of  sale  was  not  bar- 
red by  limitation.  Although  the  answbr 
to  the  reference  in  that  case  was  made 
in  general  terms,  it  is  clear  that  in 
making  that  answer  two  at  least  of  the 
Judges  of  the  Bench  had  in  mind  the 
faob  that  in  that  particular  case  a  suit 
lor  specific  performance  was  not  barred. 
I  agree  therefore  with  the  contention 
put  forward  by  the  appellants  that 
Maung  My  at  Tha  Zans  case  (1)  does  not 
(1)  A.  I.  B.  1024  Rang.  914=2  Ring,  285 


decide  definitely  the  point  DOW  at  issue 
between  the  parties.  I  am,  however,  of 
opinion  that  the  principle  approved  in 
Maung  Myat  Tha  Zan' 8  case  (l)  mast 
be  held  to  be  applicable  whether  a  suit 
for  specific  performance  of  a  contract  of 
sale  is  or  is  not  barred  by  limitation. 

I  dealt  precisely  with  this  point  as  an 
Additional  Judge  of  the  late  Judicial 
Commissioner's  Court,  Mandalay,  in  the 
case  of  Maung  Po  Tha  v.  Maung  Ba 
Din  (2).  The  view  I  took  in  that  case 
was  that  although  the  provisions  of  the 
Limitation  Act  would  prevent  the  defen- 
dant from  suing  for  specific  performance 
of  a  contract,  they  did  not  debar  him 
from  setting  up  his  contract  in  defence  to 
a  suit  for  possession  by  the  plaintiff. 
At  the  time  I  wrote  that  judgment  there 
were  conflicting  decisions  on  the  point, 
and  the  view  of  the  High  Court  of 
Madras  was  that  unless  there  was  a  re- 
gistered document  in  the  circumstances 
to  which  S  54,  T  P.  Act  applied,  the 
person  in  possession  under  a  contract  of 
sale  could  not  resist  a  suit  for  possession 
brought  by  the  owner.  But  the  previ- 
ous decisions  to  that  effect  have  since 
been  overruled  by  a  Full  Bench  of  that 
Court  in  the  case  of  Vizagapatam  Sugar 
Development  Co  v  Muthuramareddi  (3) 
In  that  case  the  plaintiff  had  agreed  to 
sell  all  lands  worth  more  than  Rs  100 
to  the  defendant,  had  receivorl  considera- 
tion and  had  put  the  defendant  in  pos- 
session but  had  not  executed  a  convey- 
ance It  was  held  by  the  Pull  Bench 
that  part  performance  by  way  of  deli- 
very of  possession  and  an  enforceable 
right  on  the  defendant's  part  to  specific 
performance  were  each  a  good  defence  to 
the  action;  and  when  the  same  case 
oame  up  for  decision  on  a  further  point 
before  a  Bench  of  two  Judges,  that 
Bench  held  that  the  plea  of  part  perfor- 
mance was  not  limited  to  oases  where 
the  right  to  sue  for  specific  performance 
was  not  birred  on  the  date  of  the  sub- 
sequent suit.  A  similar  view  of  the  law 
has  been  taken  by  the  High  Court  of 
Bombay  in  the  case  of  Sandit  Walj%  v, 
Bhtkchand  Surajmal  (4). 

We  have  been  referred  on  behalf  of  the 
appellants  to  the  case  of  Kahpada  Basu 
v.  Fort  Gloster  Jute  Manufacturing  Co. 

(2)  A^I.  B.  1921  U.  B.  10. 

(3)  A.   I.  B.  1924   Mad.    271=46  Mad.  919 
(F.B.). 

(4)  A.  I.  R.  1933  Bom.  473=47  Bom.  621. 


MA  SAI  DA  v.  MA  NWE 


Ltd.  (5).  It  IB  suggested  that  this  is  an 
authority  for  holdifag  that  tha  defence 
raised  in  this  case  cannot  be  put  forward 
when  the  claim  for  spool 60  performance 
would  be  barred  by  limitation.  I  notice, 
however,  that  in  the  Calcutta  case  it  was 
the  plaintiff  who  was  seeking  to  recover 
title  on  the  strength  of  his  possession  and 
the  present  question  was  not  therefore 
directly  in  issue. 

I  referred  to  and  followed  the  Allahabad 
case  of  Salamatuzzamin  Bcgam  v 
Mash  a  Allah  Khan  (6)  in  my  judgment  in 
Maung  Po  Thas  case  (2),  I  see  no  rea- 
BOQ  for  altering  the  opinion  I  expressed 
in  that  case,  and  for  the  reasons  set  forth 
therein  I  hold  that  the  defence  that  the 
defendant  has  been  put  into  possession 
under  a  contract  of  sale  after  paying  the 
purchase  money  can  ho  rinsed  in  a  suit  to 
recover  possession  by  the  original  owner, 
even  though  the  right  to  BUG  for  specific 
performance  of  tho  contract  of  sale  may  be 
barred  by  h  uit.it.ion 

It  is  contended  that  the  ordinary  rule 
should  not  be  followed  in  this  case  be- 
cause it  is  in  evidence  that  the  defendants 
knew  at  the  time  of  tho  contract  that  a 
registered  document  was  necessiry  in 
order  to  convey  a  valid  title  But  we  are 
unable  to  see  how  these  facts  can  affect 
the  principle  applicable  It  13  suggested 
that  tho  defendants  deliberately  rofrainod 
from  obtaining  a  registered  deed  in  order 
to  save  stamp  duty  antf  thereby  defraud 
the  revenue  This  argument  appears  to 
me  to  ho  somewhat  farfetched,  and  if 
there  were  any  fraud  at  all  ib  wag  not 
against  tho  plaintiffs  I  am  of  opinion 
that  this  appeal  should  bo  dismissed  with 
costs 

Rutledge,  C  J.— I  agree  that  this  ap- 
peal must  be  dismissed  with  costs.  While 
Maung  M'/af  Tha,  Zan's  case  (l)  does  not 
expressly  decide  the  point  at  issue  in  tho 
present  case,  I  am  also  of  opinion  that  the 
principles  therein  approved  must  be  held 
applicable  irrespective  of  a  suit  for  speci- 
fic performance  lying  or  not  The  oases 
cited  by  my  brother  Brown  show  that  a 
large  preponderance  of  Indian  judici.il 
opinion  is  in  favour  of  tho  view  we  take. 


P.N./R  K. 


Appeal  dismissed. 


(5)  A.    I.  H   1927  Gal.  365. 

(6)  [1917]  40  All   197=43  I  0.    645=16  A.  IT 
J.  98. 
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HHALD  AND  MAUNG  BA,  JJ, 
Ma  Sai  Da— Appellant. 

V. 

Ma  Nw€ — Respondent. 
First  Appeal 3  Noa.  '24  and    36  of  1929, 
Decided  on  24th  June  1929. 

(a)  Buddhiit  LAW  (Burmese)— SucceMion 
to  pay  in  properly  enunciated. 

Where  a  person  after  tho  death  of  his  first 
wife  inherits  property  and  tha  property  consti- 
tutes pay  in  of  ,  tho  parson  when  he  marries 
second  tiun,  tho  ohlld  of  the  first  marriage  ia 
entitled  to  throo-fourtha  aud  the  stepmothez 
to  one-fourth  in  auoh  property  ;  A  L,  B,  R. 
110,  Ex  pi.  »nd  Oisf.  [p  351  0  1  ,B] 

(b)  Buddhist  Law   (Burmeie)  -According 
lo  Manukya  payin  includes    properly  acquir- 
ed during  two  marriages, 

According  to  Manukya  payin  is  not  TOBtifo* 
ted  to  tha  property  acquired  during  tho  flrit 
marnago  but  also  iaoludos  the  property  during 
tho  two  mnrnagea,  [p  254  G  2] 

(c)  Buddhiit  Law  (Burmese)— Text. 
Wheio    Mftiiukja   in    not    ambiguous    other 

DhammathatB  need  not  bo  referred  to  .  A  Ui. 
1914  P.  C,  07,  Foil.  [P  354  U  1] 

Knshnaswamy—tor  Appellant. 

Tun  Tin — for  llospondenfc. 

Judgment— These  two  appeals  arise- 
out  of  an  administration  suit  filed  in  the 
District  Court  of  Hauthawaddy  by  oue 
Ma  Nwu  who  chums  to  bo  the  legitimate 
daughter  of  the  late  U  Tuo  Lin  by  his 
wife  Ma,  Ngwe  S*  against  her  sLopmother 
Ma  Bii  DA.  Ma,  Nwe  olairnod  n  three- 
fourth  eharo  valued  at  Us.  1,1G,000.  -The 
statua  of  her  mother  as  a  wifo  was  de- 
nied! and  it  was  contended  that,  if  MA 
Nwe  was  entitled  to  any  share,  it  could 
not  bo  three-fourths.  But  what  the  share 
should  be  has  not  been  stated  in  the 
written  statement.  The  learned  District 
Judge  held  that  Ma  Nwe  is  U  Tun  Lin's 
legitimate  child,  and  passed  ft  decree  in 
her  favour  giving  a.  half  share  in  th* 
payin  property  of  her  father  and  one- 
eighth  share  in  tho  hnapuzoae  property 
of  the  last  marriage.  Ma  Nwo  appeals 
because  she  considers  .that  she  is  entitled 
to  three-fourths  share  in  the  payin  pro- 
perty. Ma  Bai  Da  also  appeals  because 
Ma  Nwe  has  been  held  to  he  the  legiti- 
mate child  of  U  Tun  Lin.  (Here  hid 
Lordship  discussing  evidence  on  the 
question  whether  Ma  Nwe  was  the  legiti- 
mate child  of  U  Tim  Lin  concluded  that 
there  was  no  reason  to  disturb  the  finding 
of  the  learned  Judge  of  the  Court  below.) 
Now  we  come  to  the  question  of  shares. 
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The  estate  appears  to  be  ma.de  up  of 
the  pay  in  property  brought  to  the  last 
marriage  by  the  deceased  as  well  as  of 
the  hnapazone  of  that  marriage.  The 
major  portion  was  inherited  after  the 
death  of  Ma  Nwe's  mother  and  before  the 
marriage  with  Ma  Sai  Da.  Tun  Lin's 
father  U  Bin  Ga  died  in  1273  (1911).  A 
month  or  two  after  U  Ein  Ga's  death 
there  was  a  partition  of  his  estate  bet- 
ween Tun  Lin  and  his  step  mother  Ma 
Yon.  Ma  Sai  Da,  was  married  about 
three  years  later.  The  inherited  property 
no  doubt  constituted  the  payin  of  Tun 
Lin  when  he  married  Ma  Sai  Da.  The 
learned  Judge  followed  the  division  made 
in  a  similar  case  of  Ma  Leik  v.  Maung 
Nwe  (1)  by  Moore,  J.,  in  which  Ilartnoll, 
J.,  concurred,  namely  half  to  the  step- 
child and  half  to  the  stepparent  Moore, 
J.,  after  referring  to  the  Dhammathats 
in  S.  229  of  Kinun  Mingyi's  Digest  ob- 
serves : 

"There  is  thus  a  fairly  general  consensus  of 
authority  for  the  proposition  that  of  the  pro- 
perty taken  by  the  father  to  the  second  marri- 
age, the  children  of  the  first  marriage  shall 
receive  three-fourths  and  their  stepmother 
one-fourth.  I  think  it  is  olear  from  the  above 
quotation  that  tho  property  referred  to  ia  the 
property  of  tho  first  marriage,  and  that  the 
children  of  the  first  marriage  are  awarded  a 
larger  share  in  this  property  because  it  was 
their  parents'  property  at  the  commencement 
of  their  union." 

Out  of  the  25  Dhammathats  quoted  in 
S.  229  about  seven  seem  to  support  that 
view.  They  refer  to  the  payin  brought 
to  the  second  marriage  as  the  property  of 
the  former  marriage.  But  it  is  very 
fib  range  that  Manukye  has  not  been  quo- 
ted in  S.  229  at  all.  The  Privy  Council 
has  given  that  Dhammathafc  a  command- 
ing position  among  all  the  Dhammathats 
and  in  the  case  of  Ma  Hnin  Bwin  v.  U 
Shwe  Gon  (2)  their  Lordships  have  laid 
down  that  where  Manukye  is  not  ambi- 
guous other  Dhammathats  do  not  require 
I  to  be  referred  to. 

1  Section  8  of  Book  X  of  the  Manukye 
gives  the  rule  of  partition  between  the 
stepparent  and  the  step-child,  regarding 
the  payin  tasen  to  the  second  marriage 
and  the  hnapazone  of  that  marriage.  As 
regards  payin  it  gives  three-fourths  to  the 
stepchild  and  one-fourth  to  the  step. par- 
ent. This  division  is  the  same  as  laid 
down  by  the  majority  of  the  Dhamma- 
thats quoted  in  S  229  of  the  Digest.  But 

""(1)  [1008J  4LB.K.  110 
(2)  A.I  E.  1914  P.O.  97=41  Cal.    887=41  I. A, 
121  (P.O.). 


Manukye  does  not  appear  to  restrict  the 
payin  to  the  property  acquired  during 
the  former  marriage.  It  seems  to  include 
also  the  property  acquired  during  the 
two  marriages.  The  expression  "Maya' 
dwin  shithamya  oksa"  (all  the  property 
possessed  by  the  wife)  is  wide  enough  to 
include  such  property.  The  above  rule 
of  partition  given  in  the  Manukye  is  in 
no  way  ambiguous.  If  the  property  was 
inherited  before  the  last  marriage,  the 
stepparent  is  entitled  to  only  a  quarter 
share,  but  if  the  property  was  inherited 
during  the  last  marriage,  the  stepparent 
is  entitled  to  half  We  therefore  cannot 
accept  the  rule  of  division  laid  down  in 
Ma  Leik's  case  (l)  As  regards  the  hnapa- 
zone of  the  last  marriage,  the  division 
made  by  the  lower  Court  is  correct  and 
is  in  accordance  with  the  rule  of  parti- 
tion laid  down  in  the  Full  Bench  case  of 
M a  Nyein  v.  Maung  Maung  (3). 

We  accordingly  modify  the  decree  of 
the  lower  Court  by  increasing  Ma  Nwe's 
share  in  the  inherited  property  of  her 
father  from  one  half  to  three-fourths.  She 
is  entitled  to  her  costs  on  the  value  of 
the  quarter  share  in  this  Court  and  on 
the  value  of  the  three-fourths  share  in  the 
Court  below.  Ma  Sai  Da's  cross-objection 
is  dismissed  with  costs. 


_P  N./R  K 

(8)  A  l.R. 
(F  B-). 


1925 


Decree  modified 
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CARR,  J. 

Empiror — Referee. 
v. 

Nga  Po  Sein  Gyi — Opposite  Party. 

Criminal  Kef.  No.  131  of  1928,  Decided 
on  7th  February  1929,  made  by  Dist. 
Mag.,  Bassein. 

(a)  Burma  Expulsion  of  Offender!  Act, 
S,  2  (B)  (3)  and  (4)  —  Under  S.  2  B  (3) 
and  (4)  perion  may  become  offender-  not  by 
reaion  of  conviction  of  offence. 

Under  8.  2-B  (3)  (4)  a  person  may  become  an 
offender  not  by  reason  of  conviction  of  an 
offence,  for  it  IB  well  recognised  law  that 
orders  under  S.  318,  Criminal  P.  G.,  or  under 
S.  7V  Burma  Habitual  Offenders  Restriction 
Act  are  not  convictions  ol  offences. [P  255  G  2] 

(b4  Burma  Expulsion  of  Offenders  Act, 
S.  4  (1)  —  Wording  of  S,  4  (1)  restrict!  iti 
application  to  offender  under  S.  2-B  (1)  (2). 

Wording  of  S.  4  (1)  restricts  tho  application 
of  the  section  to  persons  who  are  offenders 
under  S.  2-B  (l)  (2)  aud  the  section  can  have 
no  application  to  a  person  who  is  an  offender 
under  S.  2-B  (d)  (4),  [P  £55  G  2j 
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(c)  Burma  Expuliion  of  Offender!  Act, 
S.  4  —  Neither  District  Magistrate  nor 
High  Court  hai  jurisdiction  to  deal 
with  person  against  whom  order  of  restric- 
tion is  passed  under  Burma  Habitual  offen- 
der's Restriction  Act  S.  7. 

Although  a  person  against  whom  an  order 
of  restriction  is  passed  under  S.  7  is  an  offen- 
der and  is  liable  under  S.  3  to  be  expelled,  bho 
Act  provides  no  machinery  for  the  enforce- 
ment of  tho  liability  and  so  neither  the  Dis- 
trict Magistrate  nor  the  High  Court  has  any 
jurisdiction  to  deal  with,  hhe  matter  under 
8.  4,  [P  255  C  2] 

Gaunt — for  Referee. 

Judgment  — This  is  a  reference  made 
by  the  District  Magistrate  of  Bassein 
under  S.  4  (l),  Burma.  Expulsion  of 
Offenders  Act,  1926.  The  respondent  is 
a  Bengali  Mahomedan  by  birth  and  has 
apparently  lived  in  Burma  for  some  13 
to  15  years.  He  has  married  a  wife, 
who,  on  the  mother's  side,  is  partly  of 
Burmese  blood,  and  has  apparently  several 
children  by  her.  Thus,  by  birth,  he  is 
a  non-Burman,  but  it  may  be  that  he  has 
acquired  a  domicile  in  Burma;  and,  if 
that  is  so,  he  would  not  be  a. non-Burman 
within  the  definition  in  S.  2  (A)  of  the 
Act  referred  to 

Before  the  District  Magistrate  the 
respondent  admitted  that  he  was  a  non- 
Barman,  and  the  District  Magistrate 
seems  to  have  acted  on  this.  Bat  I  am 
not  prepared  to  accept  such  an  admission 
as  conclusive  in  a  case  of  this  kind. 
Being  a.  non-Burman  by  birth,  an  ignorant 
person,  such  as  the  respondent,  might 
very  well  admit  that  he  was  a  non- 
Burman  without  knowing  that  any  ques- 
tion of  domicile  is  involved  On  this 
question,  therefore,  I  should  have  been 
obliged  to  return  the  proceedings  for  far- 
ther enquiry,  but  for  certain  other  con- 
siderations with  which  I  will  now  deal. 

The  respondent,  in  1926,  was  convicted 
of  an  offence  of  theft  under  S.  379,  I.P.C. 
And  was  imprisoned  for  six  months.  Bat, 
for  the  purposes  of  the  present  case,  that 
conviction  is  immaterial.  He  has  not 
since  been  convicted  of  any  offence,  but, 
on  llth  October  1928,  an  order  of  restric- 
tion was  passed  against  him  under  S.  7, 
Burma  Habitual  Offenders  Eestriction 
Act,  and  it  is  this  order  which  is  the 
basis  of  the  present  proceedings  and  of 
tho  District  Magistrate's  recommenda- 
tion that  the  respondent  be  expelled  from 
Burma. 

Section  2  (B),  Expulsion  of  Offenders 
Act,  contains  the  definition  of  an  "offen- 
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der"  for  the  purposes  of  that  Act.  '  Cls. 
(i)  and  (ii)  of  that  subsection  deal  with 
certain  convictions  of  offences.  CI.  (B) 
(iii)  deals  with  orders  under  Ss  118  and 
110,  Criminal  P.  C  ,  and  under  analogous 
laws.  01.  (iv)  deals  with  an  order  of 
restriction  under  the  Burma  Habitual 
Offenders  Act,  and  it  is  under  this  last 
clause  that  the  respondent  becomes  an 
"offender"  as  defined  in  the  Act. 

Section  3  of  the  Act  provides  that  any 
non-Barman  who  is  an  offender  under 
the  definition  in  S.  2  shall  be  liable  to  be 
expelled  from  Burma.  S.  4  then  proceeds 
to  set  out  the  manner  in  which  an  'offen- 
der may  be  expelled  ;  but  sub-S.  (l),  S.  4 
is  somewhat  curiously  worded.  I  tread  a  : 

11  When  an  offender  becomes  liable  by  rea- 
son of  hii  conviction  of  an  offence  to  be  ex- 
pelled from  Burma  under  the  preceding  sec- 
tion, the  District  Magistrate  of  the  district 
in  which  such  offence  was  committed  may 
call  upon  him  to  show  cause  why  he  should 
not  be  expelled. lp 

The  remaining  subsections  of  this  sec- 
tion deal  with  subsequent  procedure. 

Now,  in  sub-S.  (l)  the  insertion  of  the 
words  "becomes  liable  by  reason  of  his 
conviction  of  an  offence"  is  of  considera- 
ble importance.  ^  Referring  back  to  the 
definition  of  an  "offender,"  we  find  that 
it  is  only  under  S.  2  (B)  (i)  and  (ii),  thai 
a  person  becomes  an  "offender"  by  reason 
of  a  conviction  of  an  offence.  Under 
Ols.  (iii)  and  (iv)  of  that  section,  a  person 
may  become  an  offender  not  by  reason  of 
conviction  of  an  offence,  for  it  is  well 
recognized  law  that  orders  under  S.  118, 
Criminal  P.  C.,  or  under  S.  7,  Burna 
Habitual  Offenders  Restriction  Act,  are 
not  convictions  of  offences. 

The  result  is  that  the  insertion  of  tbe 
words  above  quoted  in  S.  4  (1)  restricts 
the  application  of  this  section  to  persons 
who  are  offenders  under  S.  2  (B),  Cls.  (i) 
and  (ii)  and  that  this  section  can  have 
no  application  to  a  person  who  is  an 
offender  under  Cls.  (iii)  and  (iv),  S.  2 
(B)  The  result  is  that,  although  such 
offenders  as  tbe  present  respondent  are 
liable  under  S  3  of  the  Act  to  be  expelled 
from  Burma,  the  Act,  in  fact,  provides  nc 
machinary  for  the  enforcement  of  that 
liability. 

In  my  view,  therefore,  neither  the 
District  Magistrate,  nor  this  Court,  has 
any  jurisdiction  to  deal  with  the  matter 
under  S  4  of  the  Act.  It  is  impossible, 
therefore,  for  me  to  deal  with  a  reference 
under  sub-S.  (4)  S.  4.  The  proceedings 
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may  be  returned  to  the   District 
trate  with  a  copy  of  this  order. 

P.N./B.K.  Order  accordingly. 
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HEALD,  J. 

Emperor 

v. 

Nga  Po  Seik — Non-Applicant, 

Criminal  Revision  No.  389-A  of  1929, 

Decided  on  3rd  May   1929,  against  order 

of  Township  Magistrate  of  Myanaung,  in 

Criminal  Regular  Trial  No.  114    of  1928. 

(a)  Burma  Excise    Act,    S.  30  (a)—11  Coun- 
try    liquor  "     explained    —  Particular    kind 
must  be  specified. 

"  Country  liquor  "  IB  a  generic  term  which 
can  be  equally  applied  to  tan,  country  spirit, 
and  cotmtry  alcoholic  liquor  othar  than 
spirit,  i.  e.,  country  formonted  liquor.  In 
Excibc  cases,  ib  is  always  necessary  to  dis- 
tinguish b&tween  these  different  kinds  of  coun- 
try liquor  and  specify  which  particular  kind 
H  involved  in  the  caso,  ai  tlio  quantities  of 
eac  i  of  these  different  kinds  of  alcoholic 
liquor  which  may  be  possessed  without  a 
license  differ.  [P  256  U  21 

(b)  Burma    Excise    Act,    S.   30  (a)— Person 
cannot    be    convicted     for    possession  of  less 
than  one  quart    of  country    spirit  or  country 
alcoholic  liquor  other  than  spirit. 

A  person  cannot  bo  convicted  under  S.  30  (a) 
for  mere  possession  of  Icis  than  one  quart  ot 
country  spirit  or  country  alcoholic  liquor 
other  than  spirit,  the  quantity  bamg  within 
the  limits  for  possession  proscribed  Tor  eitlur 
of  fcho  kinds  ot  liquor  in  the  Excise  Depart- 
ment Notification  No.  61  of  14th  Juno  1Q!48 

LP  236  0  2] 

(c)  Burma  Excise  Act,  S    37— Proof  of  of- 
fence under — Guilty     knowledge      must     be 
proved. 

In  order  to  establish  an  offence  under  S.  37 
it  is  necessary  that  the  guilty  knowledge  or 
belief,  which  IB  an  essential  ingredient  of  the 
offence  should  be  included  in  the  particular 
of  the  oflonco  stated  to  the  accused  and  pro- 
ved at  the  trial.  [P  2^6  C  2] 

(d)  Burma  Excise  Act,   Ss.  30  (a)  and  37 — 
Alteration  of  offence   under    S,  30  (a)  to  one 
under  S.  37— Criminal  P.  C  ,   S.  227. 

An  illegal  conviction  under  S.  20  (A)  cannot 
ba  albarud  to  a  conviction  under  S.  37  if  the 
accused  is  not  called  upon  to  answer  a  charge 
under  the  latter  section.  [P  256  0  H] 

Judgment. — In  this  case,  the  accused 
has  been  convicted  of  an  offonce  under 
S.  30  (a),  Burma  Excise  Act,  for  the  pos- 
session of  half  a  quarb  of  "  country 
liquor  M  and  an  empty  bottle  with  the 
Bmell  of  "  country  liquor.1' 

11  Country  liquor  "  is  a  generic  term 
[which  can  bo  equally  applied  to  tari, 


country  spirit,  and  country  alcoholic 
liquor  other  than  spirit,  i.  e.,  country 
fermented  liquor.  In  Excise  cases,  it  is 
always  necessary  to  distinguish  between 
these  different  kinds  of  country  liquori 
and  specify  which  particular  kind  is  in- 
volved in  the  case,  as  the  quantities  of 
eaoh  of  these  different  kinds  of  alcoholic, 
liquor  whiqh  may  be  possessed  without 
a  license  differ:  vide  Excise  Department 
Notification  No.  61,  dated  14bh  Juna 
1928,  reproduced  as  as  item  261  of  the 
correction  pamphlet  to  the  Burma  Ex- 
cise Manual. 

In  this  case  the  accused  admitted  pos- 
session of  the  liquor  seized  and  pleaded 
that  he  had  kept  it  for  the  purpose  of  a 
propitiatory  offering  to  the  nats  accord- 
ing fco  the  Karen  custom.  As  almost  in- 
variably country  spirit  is  used  for  this 
purpose,  the  liquor  involved  in  this  case 
may  be  presumed  to  have  boon  of  that 
variety  But  whether  the  liquor  invol 
verl  was  ru  '  i^ily  country  spirit  or  coun 
try  alcoiulic  liquor  other  than  spirit, 
the  quantity-seized  which  was  less  than 
one  quart,  was  within  the  limits  for 
possession  proscribed  for  either  of  those 
kinds  of  liquor  in  the-Excise  Department 
Notification  mentioned  above.  Hence  no 
conviction  under  S.  30  (a),  Excise  Act, 
could  be  hud  in  respect  of  id. 

But  if  the  accused  was  in  possession 
knowing  or  having  reason  to  believe  that 
the  liquor  was  obtained  from  an  illicit 
source,  ho  would  thereby  commit  an  of- 
fence under  S  37  of  fcho  Act.  In  order 
to  establish  an  offence  under  S.  37  it  is 
necessary  that  the  guilty  knowledge  or 
belief,  which  is  an  essential  ingredient 
of  the  offence  should  be  included  in  the 
particulars  of  the  offence  stated  to  the 
accused  and  proved  at  the  trial  On  this 
point  the  Magistrate  is  referred  to  para. 
783-A,  Burma  Courts  Manual,  added  by 
item  19  of  Circular  No.  5.  This  guilty 
knowledge  or  belief  was  not,  however, 
alleged  in  the  particulars  of  the  offence 
stated  to  the  accused,  nor  proved  at  the, 
trial  in  this  case.  The  conviction  undor 
S.  30  (a)  was  obviously  illegal.  It  cnn- 
nob  be  altered  to  a  conviction  under 
S  37  as  the  accused  was  not  called  upon 
to  answer  a  charge  under  that  sectionJ 
The  conviction  and  sentence  are  there- 
fore set  aside  and  the  fine  puid  must  be* 
refunded  to  the  accused. 

P.N./R.K.  Conviction  set  aside 


1929 


MA  SA  v.  MA  SEIN  Nu  (Chari,  J.) 


Rangoon  257 


A.  HRS  1929  Rangoon  257 

CHARI,  J. 
Ma  Sa — Defendant — Appellant;. 

v. 

Ma  Sein  Nu  anil  another — Plaintiffs — 
Bespondents. 

Second  Appeal  No.  99  of  1929,  Decided 
on  18bh  July  1929,  from  judgment  of 
Dist.,  Judge  of  Thaton  in  Civ.  App. 
Wo.  126  of  1928. 

(a)  Civil  P.  C.,  S,  100— When  Court  arrive* 
at  finding  there   being  no  evidence   there  ii 
error     of     law— High    Court    can     consider 
whole  caae. 

Where  the  lower  Courts  arrive  at  a  finding 
when  thoro  19  no  evidence  on  tho  point,  there 
is  an  obvious  error  of  law  which  vitiates  the 
judgment.  The  High  Court  can  admit  an 
appeal  and  is  not  confined  to  a  consideration 
of  the  -particular  error  which  vitiates  the 
judgment  but  the  whole  case  is  open  for  oon- 
aideration  [P  *59  C  1] 

(b)  Buddhiit  Law  (Burmese)— Person  pay- 
ing   consideration   but    purchasing  property 
in     wife  •  or    son's     name    has    to   show    the 
object    with    which    the    property    was    pur- 
chased. 

A  Burman  husband  or  father  purchasing 
property  in  the  name  of  hia  wife  or  child  does 
uot  stand  in  the  position  of  a  llitidu  or 
Mahomedan  in  whose  cases  the  law  raises  a 
presumption  of  bonami.  Ho  has  to  show 
further  with  what  particular  object  or  motive 
he  purchased  the  land  before  tho  Court  cau 
decide  whether  tho  property  purchased  was  a 
benami  transaction  or  not:  Rantj.  First  Api*. 
JVo.  36  of  1925  and  A.  I.  /ft  1926  P.O.  77,  litl.\ 
on  A  IM.  1928  flanj.  220,  Expl. 

[P  258  C  2,  P  259  C  1] 

Tun  Aung — for  Appellant. 

Ko  Ko — for  Respondents. 

Judgment — Tho  plaintiff  in  this 
cage,  who  is  the  respondent  in  this  Court 
filed  a.  suit  against  the  defendant  Ma  Sa 
for  declaration  f\nd  recovery  of  possession 
of  a  piece  of  paddy  land  and  for  cancella- 
tion of  a  registered  deed  of  sale  in  the 
following  circumstances: 

The  pUintiff  M-i  Sein  Nu  was  the 
wife  of  Maung  Pan  Byu  (now  deceased). 
Maung  Pan  Byu  was  the  son  of  Ma  Sa, 
and  U  Khe.  U  Khe  is  dead  When 
Maung  Pan  Byu  was  14  or  15  years  old, 
the  old  couple  Ma  Sa  and  her  husband 
U  Khe  bought  a  piece  of  paddy  land, 
which  is  DOW  in  dispute,  in  the  name  of 
their  son  Maung  Pan  Byu.  They  had  at 
the  time  other  children  also.  The  land 
was  being  assessed  in  the  name  of  Maung 
Pan  Byu  until  1925-26.  In  the  year  1925 
when  U  Khe  was  alive,  Maung  Pan  Byu 
purported  to  convey  the  land  to  his 
parents  for  an  alleged  consideration  of 
500.  It  is  admitted  that  no  coasidera- 
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tion  was  paid  to  Maung  Pan  Byu  and 
the  defendant's  case  was  that  the  land 
was  originally  purchased  in  the  name  of 
Maung  Pan  Byu  without  any  intention 
that  he  should  be  the  beneficial  owner 
of  tho  property  and  that  later  he  con- 
veyed the  property  to  his  parents  who 
were  the  actual  owners. 

The  question  therefore  before  the  lower 
Court  resolves  itself  mainly  into  whether 
the  property  was  purchased  by  the  old 
couple  in  Maung  Pan  Byu's  name  as  an 
advancement  to  their  son  Maung  Fan 
Byu  or  without  it,  was  merely  put  in  his 
name  without  any  intention  of  conferring 
upon  him  the  beneficial  ownership.  The 
lower  Court  decided  in  the  plaintiff's 
favour  and  gave  a  decree  as  prayed.  The 
judgment  was  confirmed  by  the  lower 
appellate  Court,  and  hence  this  second 
appeal. 

Under  S.  100,  Civil  P.  C.,  a  second 
appeal  lie*  only  on  the  grounds;  (a)  that 
the  decision  is  contrary  to  law  or  some 
usage  having  the  force  of  law;  (b)  tho 
decision  having  failed  to  determine  some 
material  issue  of  law  or  usage  having  the 
force  of  law;  (c)  a  substantial  error  or 
defect  in  the  procedure  provided  by  this 
Code  or  by  any  other  law  for  the  time 
being  in  force,  which  may  possibly  have 
produced  error  or  defect  in  the  decision 
of  the  case  upon  the  merits. 

Ib  was  argued  before  me  that  the  find- 
ing by  the  trial  Court  that  the  original 
transaction  was  not  a  benami  transaction 
bub  was  intended  to  confer  ownership  on 
tho  son  is  a  finding  of  fact  and  that  as 
both  tho  Courts  are  clear  in  their  find- 
ing, no  appeal  lies  to  this  Court  under 
S.  ICO,  Civil  P.  C.  The  learned  advo- 
cates on  both  sides  cited  a  number  of 
authorities,  in  some  of  which  it  was  held 
thab  a  question  of  intention  is  a  question 
of  fact,  while  in  others  it  was  held  that 
a  question  is  one  of  law  In  the  case  of 
Har  Parshad  v.  Bhagat  Singh  (l),  which 
was  a  decision  under  the  Provincial 
Insolvency  Act  3  of  1927  whether  the 
finding  that  a  person  made  a  transfer  of 
his  property  with  intent  to  defeat  or 
delay  his  creditors  was  a  question  of  law 
or  fact.  All  the  cases  are  cited  therein 
and  some  of  tnem  are  explained.  The 
Punjab  Court  decided  in  favour  of  the 
position  that  the  question  of  intention 
is  a  question  of  fact  This  position,  if 
~~~  TT9 
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it  were  necessary,  I  would  have  accepted 
because  the  question  of  a  man's  state  of 
mind  is  a  question  of  fact,  but  in  this 
case,  it  is  unnecessary  to  decide  this 
particular  question,  because  there  is  an 
obvious  error  of  law  which  vitiates  the 
judgment.  Both  the  Courts  have  held 
that  the  transfer  by  Maung  Fan  Byu  of 
the  property  to  his  parents  for  an  osten- 
sible consideration  of  500  was  mo.de  with 
intent  to  defeat  the  rights  of  his  wife 
Thero  is  absolutely  no  evidence  on  this 
point  and  it  was  merely  an  inference 
From  the  admitted  fact  that  no  considera- 
tion was  paid. 

The  Courts  assumed  that  Maung  Fan 
Byu  was  the  absolute  owner  and  since 
he  had  transferred  the  property  to  his 
parent  and  taken  no  money  for  it,  they 
came  to  the  conclusion  that  the  transfer 
was  made  with  the  intent  to  defeat  the 
wife's  right.  They  failed  to  see  that 
even  assuming  Maung  Fan  Byu  to  be  the 
owner  of  the  property,  there  was  nothing 
to  prevent  a  son  making  a  gift  to  his 
parents  and  that  .yery  often  gifts  are 
made  in  the  form  of  conveyance  for  con- 
sideration, but  no  consideration  i"s  paid. 

It  is  true  that  the  finding  of  the  lower 
Courts  about  the  validity  of  the  transfer 
may  be  supported  on  the  Full  Banoh 
ruling  in  Ma  Pamg's  v.  Mg  Since  Hpan 
(2),  because  a  husband  has  no  power  to 
make  a  gift  of  property  without  his 
wife's  consent-  see  O  Po  U  v.  Ma  Tek 
Oyi  (3).  The  lower  Courts  did  not 
decide  the  case  on  this  point,  and  on  the 
point  on  which  they  did  decide,  they 
were  wrong,  and  I  have  jurisdiction  to 
entertain  this  appeal.  When  there  is  an 
error  of  law,  which  vitiates  the  judgment 
the  High  Court  is  not  confined  to  a  con- 
sideration of  the  particular  error  which 
vitiates  the  judgment,  but  the  whole 
case  is  open  for  consideration. 

Turning  to  the  question  as  to  whether 
the  transaction  was  benami  or  an  ad- 
vancement, it  is  necessary  to  consider  a 
recent  ruling  by  a  Bencli  of  this  Court 
reported  as  Kyaw  Pe  v.  Maung  Kyi  (4). 
The  summary  of  the  ruling  in  the  head- 
note  that  if  a  Barman  had  property  in 
the  name  of  his  child,  a  presumption  of 
advancement  of  the  benefit  would  arise, 
does  not  exactly  reproduce  the  effect  of 
that  ruling.  To  consider  what  that 

(2)  A.  I  R,  1927  Ring.  209=5  Rang.  236. 

(3)  A,  I.  R.  1929  Rang.  129=7  Rang.  374. 

(4)  A.  I,  R.  1928  Rang.  320=6  Rang.  203, 


ruling  actually  decided  a  little  explana- 
tion is  necessary. 

It  was  held  in  Ma  On  Pe  v.  Ma  Nyien 
Kin  (5),  that  the  burden  of  showing  that 
a  transaction  which  on  the  face  of  it  is 
operative  as  a  transfer  of  property  was 
not  intended  so  to  operate  is  on  the 
person  alleging  it,  that  'is,  the  plain- 
till  in  this  case,  if  he  challenges  the 
transaction. 

This  is  the  view  of  the  burden  of  proof 
which  was  taken  by  their  Lordships  of 
the  Privy  Council  in  the  case  of  Maung 
Po  Kin  v  Maung  Po  Shein  (6).  This 
question  of  burden  of  proof  is  not  affected 
by  the  prevalence  or  otherwise  of  benami 
transactions  in  a  country.  Where  once, 
however,  the  person  who  alleged  that 
a  transaction  is  bonami  proves  that  he 
paid  the  purchase  money,  the  law  so  far 
as  Hindus  and  Mahomedaus  are  con 
earned  raises  a  presumption  that  a  pur- 
chase in  the  name  of  a  son  or  wife  raises 
a  contrary  presumption,  namely  that  it 
was  intended  as  a  provision  for  the  wife 
or  child.  These  presumptions  aro  not 
due  to  any  peculiarity  of  the  laws  of  the 
country,  but  are  merely  a  judicial  re- 
cognition of  the  well  known  usage  of 
the  people.  In  India,  it  is  quite  common 
for  a  person  to  buy  property  in  the  name 
of  his  child  or  wife  without  any  parti- 
cular object  or  motive.  In  England  on 
the  other  hand,  when  a  person  buya 
property  in  the  name  of  his  child  or 
wife,  in  the  vast  majority  of  cases  it  is 
because  he  intends  to  make  provision 
for  his  wife  or  child.  That  this  is  the 
ground  of  the  presumption  is  quite  clear 
from  the  fact  thab  even  in  English  law 
property  purchased  in  the  name  of  a 
stranger  raises  no  such  presumption  and 
the  person  in  whose  name  the  property  is 
purchased  holds  in  trust  for  the  person 
who  advanced  the  purchase  money.  In 
Burma  on  the  other  hand,  as  pointed  out 
in  the  ruling  referred  to  and  certain 
other  rulings  there  is  no  prevalent  usage 
of  purchase  of  property  without  any 
rhyme  or  reason  in  the  name  of  the  wife 
or  child,  but  there  are  many  occasions 
where  property  is  purchased  in  the  name 
of  a  wife  or  child  with  some  particular 
object  or  motive.  When  therefore  a 
Barman  husband  or  father  who  hai  pur 
chased  property  in  the  name  of  his  wife 
and  child  produces  no  evidence  that  he 

(5)  First  Appeal  No.  36  of  1925. 

(6)  A.I.R.  1926  P.  0.  77=4  Hang,  518, 
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advanced  the  purchase  money,  be  does 
not  stand  in  the  position  of  a  Hindu  or 
jMahomedan,  in  whose  cases  the  law 
'raises  a  presumption  of  benami.  He  has 
to  show  further  with  what  particular 
object  or  motive  he  purchased  the  land, 
before  the  Court  can  decide,  whether  the 
property  purchased  was  a  benami  trains- 
action  or  not.  This  is  nil  that  was  in- 
fsuded  to  be  laid  down  in  that  ruling. 
This  is  clear  from  the  last  paragraph  of 
the  judgment  which  appears  in  p.  212  of 
the  report. 

Turning  to  the  facts  of  this  case,  when 
the  property  was  purchased,  the  person 
in  whose  name  it  was  purchased  was  a 
boy  at  the  time.  He  admittedly  did  not 
advance  tho  money  which  was  actually 
advanced  by  his  parents.  A  presump- 
tion of  advancement  in  his  favour  is 
countered  by  the  fact  that  there  were  a 
number  of  other  children  for  whom  no 
provision  was  ma.de  by  the  parents.  The 
question  then  for  consideration  is  whe- 
ther the  couise  taken  by  the  parents 
referred  to  in  the  judgment  supports  any 
presumption  that  the  purchase  in  Maung 
Pan  13yu's  name  wa.9  intended  aa  an  ad- 
vancement for  him. 

The  evidence  on  this  point  ia  that 
Maung  Po,n  Byu  was  cultivating  the  land 
fora  long  tune.  This  is  quite  consistent 
with  the  ownership  of  the  parents  be- 
cause he  is  working  tho  paddy  fields  of 
his  parents.  Moreover,  be  also  cultiva- 
ted paddy  lields  of  his  parents  other  than 
tho  one  in  dispute. 

Tho  next  point  is  that  tax  was  being 
paid  in  Maung  Pan  Byu's  name  right 
through.  This  is  nothing  whatever,  be- 
cause since  the  property  is  in  Maung 
Pan  Byu's  name,  his  parents  would 
naturally  pay  the  tax  in  his  name.  There 
is  some  evidence  that  at  Maung  Pan 
Byu's  marriage,  his  parents  stated  that 
he  (Maung  Pan  Byu)  was  the  owner  of  a 
piece  of  land.  It  is  unnecessary  to  dis- 
cuss the  evidence  at  any  length  which 
to  my  mind  is  not  very  convincing,  but 
assuming  that  Maung  Pan  Bju's  parents 
who  made  such  a  statement,  namely  that 
he  was  the  owner  of  a  piece  of  paddy 
land,  it  cannot  be  read  as  an  implied  re- 
cognition of  Maung  Pan  Byu's  ownership 
of  this  piece  of  land.  Such  a  declaration 
is  too  weak  to  raise  any  inference  that 
the  boy  was  intended  to  be  a  beneficial 
owner  of  the  piece  of  land.  These  are 
the  points  against  the  case  of  the  defen- 


dant and  she  in  her  evidence  states  that 
the  property  was  purchased  in  the  name 
of  Maung  Pan  Byu  because  an  astrologer 
told  appellant  that  no  paddy  land  should 
be  accepted  in  their  own  name.  This 
strikes  me  as  being  a  very  likely  explana- 
tion. It  must  be  remembered  that  the 
parties  are  Taungthua,  who  are  very 
superstitious  and  if  an  astrologer  tells 
them  what  to  do,  I  have  not  the  least 
doubt  that  they  would  act  upon  the 
advice  of  the  astrologer. 

In  the  judgments  of  the  lower  Courts, 
this  was  considered  to  be  an  unlikely 
explanation,  and  it  was  asked  why  then, 
should  the  property  be  put  in  Maung 
Pan  Byu's  name  and  not  in  that  of  any 
other  children,  but  it  has  to  be  put  in 
some  child's  name. 

From  a  consideration  of  the  whole  of 
the  evidence,  I  have  come  to  the  conclu- 
sion that  the  defendant  Ma  Sa  has  made 
out  a  caso  that  the  original  transaction 
was  benami  and  that  the  property  was 
put  in  Maung  Pan  Byu's  name  without 
any  intention  oE  conferring  beneficial 
ownership  upon  him.  If  that  is  so,  no 
question  of  tho  validity  of  the  transfer 
by  Maung  Pan  Byu  to  his  parents  arises 
bociuse  Maung  Pan  Byu  is  only  putting 
in  his  parent's  names  what  already  was 
their  own  property.  For  those  reasons, 
I  set  aside  the  judgment  and  decree  of 
tho  lower  appellate  Court  and  dismiss 
the  plaintiff 's  suit  with  costs  in  favour 
of  the  defendant-appellant  in  all  three 
Courts. 

B.M./B.K.  Appeal  alloived. 
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MAUNG   BA,  J. 

Ma  Kyan — Appellant, 
v. 

Maung  Mm  Din  and  another — Res- 
pondents. 

Second  Appeal  No.  141  of  1929,  Deci- 
ded on  6th  August  1929,  against  decree 
of  Dist.  Judge,  Yamethin,  in  Civil  Ap- 
peal No.  2-A  of  1929. 

Transfer    of    Property  Act,  S.   54— Scope. 

The  sale  of  immovable  property  of  the  value 
of  less  than  Bs.  100  oan  be  a/Tooted  by  mere 
delivery  of  property.  But  if  a  deed  is  execu- 
ted it  muat  be  registered  and  if  it  ia  nob  re- 
gistered no  legal  title  passes  under  it, 

[P  260  0  1] 

Po  Aye — for  Appellant. 

Wellington — for  Respondents. 
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Judgment. — The  suit  land  originally 
belonged  to  Ma  E.  Appellant  is  her 
granddaughter.  She  is  now  in  posses- 
sion after  having  obtained  it  by  a  suit 
under  S  9,  Specific  Relief  Act.  Tho 
respondent  sought  to  oust  her  from  such 
possession,  relying  upon  their  title 
derived  from  Ma  E's  son-in-law  Aung 
Baw  under  an  unregistered  sale-deed, 
Ex.  B,  dated  28th  December  1927.  Ho 
was  given  a  decree  for  possession.  Both 
the  Courts  below  have  overlooked  the 
Law  governing  the  case.  Though  the 
value  of  tho  property  sold  is  less  than 
100  the  sale  deed  requires  to  be  register- 
ed under  S.  51,  T.  P  Act.  Of  course  the 
sale  oould  have  been  effected  without 
any  deed  and  "by  mere  delivery  of  the 
property.  Since  a  deed  was  executed, 
it  must  be  registered  and  since  it  was 
not  registered  no  legal  title  passes  under 
it.  The  claim  based  upon  such  deed 
must  fail.  The  decrees  of  the  Courts 
below  are  set  aside  and  the  suit  dismis- 
sed with  costs  thoughout. 

P.N./R.K.  Suit  dismissed. 
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OTTER,  J. 

Maung  Tha  Nyo  and  Co.  —  Appel- 
lant. 

v. 

Ma  Un  Ma  Pru  and  others — Respon- 
dents. 

Special  Second  Appeal  No.  364  of 
1928,  Decided  on  18th  February  1929, 
from  Dist.  Judge,  Akyab,  in  Civil  Appeal 
No.  26  of  1928. 

(a)  Burma  Registration  of  BusineiB  Names 
Act    (1920),     S.    3    Proviso  — Proviso     refers 
to  S.  3  (c). 

The  proviso  refers  back  to  8.  3  (o)  for  in  it 
ia  found  the  only  reference  to  a  change  or 
addition  to  a  name.  [P  2GI  0  1] 

(b)  Burma  Registration  of  Business  Names 
Act    (1920),    S.  3  (b)    and  S.  5  (1)  —  Arka- 
nest  carrying    on     money     lending    business 
in     his    own   name  —  After    his     death     his 
widow   carrying     on     same    business    under 
old  name  with    "  and    Co    "    added  —  Mort- 
gage entered  in     buviness  nam»   — Registra- 
tion effected  but    widow's   children     shown 
as  partners  when  they    were    not  —  Suit    on 
mortgage  by  widow — Case  falls  under     S.    3 
(b)     and     as      plaintiff     widow     was     under 
disability  provided  in  S.  5  (1)  her    suit    must 
fail. 

One  Maung  Tha  Nyo  carried  on  a  money 
lending  business  in  his  own  name.  After 
his  death  hia  widow  carried  own  the  same 
business  under  the  style  of  Maung  Tha  Nyo 


&  Go.  She  entered  into  a  mortgage  and 
tho  mortgagees  were  described  as  Maung  Tha 
Nyo  &  Co.  Tnen  a  registration  was  ef- 
fected but  the  names  of  parties  were  shown  as. 
the  namo  of  the  widow  together  with  her 
children  though  the  children  were  not  part- 
ners. She  brought  a  suit  on  tho  mortgage. 

lleld  :  that  S.  3  (proviso)  did  not  apply  to 
the  case  as  it  fell  under  S.  3  (b)  and  as  the 
busiueaa  was  nob  carried  on  in  the  true  name 
and  that  aa  the  plaintiff  widow  was  under 
tha  disability  provided  by  S.  5  (1)  her  RUib 
mmfc-fail.  [P  2GI  C  9] 

Held  farthet  ;  that  she  might  bring  fresh 
suit  after  registering  in  accordance  with  the 
Act.  [P  2610  2] 

Lambert — for  Appellant 

Sein  Tun  Aung — for  Respond  en  t  s. 

Judgment.— This  is  an  unfortunate 
oase.  This  suit  is  upon  a.  mortgage. 
The  only  point  of  apparent  substance 
taken  on  behalf  'of  the  defendants  has 
been  that  in  consequence  of  provisions 
of  tho  Burma  Registration  of  Business 
Names  Act  of  1920  tho  plaintiff  firm  is 
unable  to  enforce  their  claim  against 
the  defendants  Thi?  point  was  not 
taken  in  terms  in  the  written  statement 
but  it  was  argued  in  both  lower  Courts 
unsuccessfully  in  the  Sub- Divisional 
Court  but  with  success  in  the  District 
Court.  The  short  facts  are  that  a  man 
called  Maung  Tha.  Nyo  carried  on  a 
money- lending  business  in  his  own 
name  till  he  died  on  8th  February  1921. 
Since  his  death  the  widow  Ma  Ilia  Ma 
Khine  has  carried  on  and  still  carries 
on  the  same  business  under  the  style 
of  Mciung  Tha  Nyo  &  Co  On  10th  May 
1924  the  mortgage  in  suit  was  entered 
into,  the  mortgagees  being  described  aa 
Maung  Tha  Nyo  <fe  Co.  The  Act  in  ques- 
tion had  come  into  force  on  1st  June 
1923.  I  may  observe  at  once  that  the 
drafting  of  the  Act  leaves  much  to  be 
desired  It  is  described  in  the  pre- 
amble (which  oE  course  does  not  form 
part  of  the  Act)  as  an  Act  to  make  provi- 
sion for  the  Compulsory  .Registration 
of  Business  Names  : 

Section  3  of  the  Act  is  as  follows  : 
Subject  to  provisions  of  this  Act  : 

(a)  "  Every  firm  having  *  place    of  business 
in  aay  area  Co  which    this    Act    extends    and 
carrying  on  business  therein  under  a  business 
name  which  does      not    consist    of    the   true 
names  of    all    partners    who    are   individuals 
and  the  corporate  names  of  A  11  partners    who 
are  corporations  ; 

(b)  every     individual   having    a    place      of 
business  in  any  area  to    which    this    Act   ex- 
tends and  carrying  on  business  therein  under 
a  business  name    which   does    not   consist   at 
hia  true  name  ; 
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(o)  Every  individual  or  firm  having  a 
place  of  business  in  any  area  to  which  this 
Act;  extends,  who  or  a  dcmbar  cf  which  his 
eibhor  before  or  after  the  paiaiag  of  this  Aob 
changed  or  addad  to  hia  nirne  except  in  tho 
case  of  a  woman  in  consequence  of  marriage 
shall  bo  registered  in  accordance  with  the 
provisions  of  this  Aat.  " 

Aai  the  following  proviso  is  then 
enacted  :  Provided  that  : 

11  (1)  Where  tho  change  or  the  addition 
rag  rely  indicates  that  tho  business  is  carried 
bn  in  succession  to  a  former  owner  of  tho 
business,  chat  change  or  addition  shall  not 
of  itself  render  registration  necessary.  " 

Ib  is  said  that  S.  3  (bj  and  perhaps 
S.  3  (a)  have  been  infringed  for  when 
on  3rd  June  1924  a  registration  was 
effected  by  a  mistake  the  names  of  par- 
ties were  shown  as  M.i  Hla  Ma  Khine 
together  with  each  of  her  ten  children. 
It  should  be  siul  that  the  family  is  an 
Arkanese  family  and  the  business  is 
carried  on  in  Akyab.  There  is  nodoubb 
of  course  that  a  technical  breach  of  S.  3 
(b)  occurred  if  that  section  applies  to 
the  cue. 

It  is  said  by  the  plaintiff,  however, 
that  the  proviso  (l)  applies,  and  that 
registration  is  unnecessary.  It  is  not 
easy  to  see  exactly  what  tho  proviso  ia 
intended  to  mean.  It  is  clear,  however, 
that  whatever  its  meaning  it  only  refers 
back  to  sub-S.  (c),  S.  3,  for  in  it  is 
found  the  only  reference  to  a  change  or 
addition  to  a  name.  There  are  more  than 
one  point  of  diificulty  with  regard  to 
the  wording  of  the  subsection,  e.  g.,  it 
is  not  clear  how  far  the  subsection  is 
intended  to  be  retrospective.  But  in 
the  present  case  I  cannot  see  that  the 
11  change  or  addition"  contemplated 
took  place.  The  only  "  change "  was 
in  name  of  the  "  business  "  Ma  Hla 
Ma  Khine  did  not  change  her  name  and 
the  word  "  firm"  is  defined  as  meaning 
an  uninoorporate  body  (a)  of  two  or 
more  individuals  or  (b)  one  or  more  in- 
dividuals and  one  or  .more  corporations 
who  have  entered  into  partnership  with 
one  another  with  a  view  to  carrying  on 
business  for  profit.  Thus  I  think  S.  3 
(b)  must  apply  without  qualification  for 
there  is  no  doubt  Ma  Hla  Ma  Khine  car- 
ried business  under  a  name  which  did 
not  consist  of  he*  true  name. 

It  becomes  necessary  therefore  to  see 
what  the  Act  says  is  to  be  the  effect  of 
•these  matters.  S.  5  is  as  follows  : 

"Wheie  any  flrra,  corporation  or  individual 
by  this  Act  required  to  furnish  a  statement 
of  particulars  or  of  any  change  in  particulars 


shall  have  made  default  in  so  doing  then  the 
rights  of  that  defaulter  under  or  arising  out 
o!  :ny  contract  made  or  sr.tsrsd  into  by  or 
on  behalf  of  such  defauhlor  in  relation  to  the 
budioesa  iu  respect  to  the  carrying  on  of 
which  particulars  wore  required  to  be  fur- 
niahod  at  auy  tuna  whilo  ho  is  in  default  can- 
not bo  enforceable  by  suit  or  legal  proceedings 
either  in  the  business  name  or  otherwise.  " 

I  would  observe  that  nowhere  in  the 
Act  is  there  any  provision  requiring  a 
firm  etc  ,  to  furnish  a  statement  of 
particulars.  All  tho  Aob  requires  ia 
'  registiation  in  accordance  with  the 
provisions  of  this  Act.  "  It  is  true 
there  is  a  penalty  laid  down  by  S.  6  (b) 
in  the  case  of  a  person  who  furnishes 
particulars  which  he  knows  or  has  rea- 
son to  believe  are  falsa.  But  the  Act 
neither  says  "  particulars "  are  to  be 
furnished,  nor  of  course  what  'particu- 
lars are  to  be  furnished  Moreover  the 
words  "  default  "  or  "  defaulter  lf  are 
not  defined. 

It  is  said  by  the  appellant  that  she 
has  done  all  that  she  is  required  to  do 
viz.,  she  has  furnished  "particulars." 
But  these  "  particulars  "  are  inaccurate 
for  the  children  are  not  partners  and 
although  there  is  no  clear  provision  re- 
quiring particulars  or  correct  particulars 
that  such  are  required  may  be  inferred 
from  8s.  3  (a)  and  6  (L)  (b)  of  the  Act. 
That  being  so  the  plaintiff  was  at  all 
material  times  under  the  disability 
provided  for  by  S.  5  (1)  of  the  Act  and 
upon  purely  technical  grounds  her  suit 
was  correctly  dismissed.  So  far  as  I  am 
able  to  judge,  however,  Ma  Hla.  Ma 
Khine  acted  honestly  throughout  and 
with  a  genuine  endeavour  to  comply 
with  the  Eegistrabion  Act.  I  observe 
that  she  did  apply  to  tho  District  Judge 
for  a  remand  of  the  case  in  order  that 
she  might  apply  to  the  Court  for  relief. 
I  observe  also  that  this  application  was 
refused.  I  do  not  understand  what  was 
the  reason  for  this  refusal,  and  the 
learned  Judge  merely  states  that  he  sees 
no  reason  to  remand  the  case  as  a  fresh 
suit  will  not  be  barred.  That  being  the 
view  of  the  leirned  Judge  I  think  the 
besb  course  for  the  plaintiff  is  to  regis- 
ter in  accordance  with  the  Act  (and  this 
I  am  told  she  has  done)  and  bring  a 
fresh  suit  Her  appeal  therefore  for  the 
reasons  I  have  have  given  must  be  dis- 
missed but  in  the  special  circumstances 
of  this  case  tho  appeal  is  dismissed 
without  costs. 

P.N./H.K.  Appeal  dismissed. 


262  Rangoon 


Po  NAW  v,  MAUNG  BA  CHIT  (Mya  Bu,  J.) 


1929 


A.  I.  R.  1929  Rangoon  262 

MYA  Bu,  J. 

Po  Naw  and  another — Appellants. 

v. 

Maung  Ba  Chit — Respondent;, 
Special  Second  Appeal  No.  241  of  1929, 
Decided  on  26th  July    1929,  from  decree 
in  Civil  Regular  No.  96  of  1926. 

Evidence  Act,  S.  92— Surely  bond— Word- 
ing not  supporting  that  surety  was  not  liable 
for  decretal  amount — Surety  told  that  he  wai 
for  appearance  only — Application  for  surety 
supporting  him — Release  order  vague — Evi- 
dence held  admissible  to  prove  that  execu- 
tion was  under  mistake. 

Tho  wording  of  the  -surety  bond  did  not 
support  a  person's  contention  that  ha  did  not 
sign  a  bond  for  payment  of  the  amount  but 
for  his  appearance  and  payment  of  the  amount 
only  on  failure  to  produce  him,  The  ovideuoo 
showed  that  though  the  bond  was  read  out 
to  the  person,  he  was  told  that  -he  was  surety 
for  the  appearance.  The  person  had  offered 
himself  co  be  a  surety  by  an  application  in 
which  he  stated  that  as  the  judgment-debtor 
would  bo  produced  he  placed  the  properties 
mentioned  therein  as  security.  Tho  order  for 
the  release  of  the  judgment-debtor  was  vague. 

Held:  that  though  ordinarily  the  wording 
of  the  bond  could  not  be  allowed  to  be  con- 
tradicted there  wag  ample  ground  for  holding 
that  the  bond  happened  to  be  executed  under 
a  mistake  as  to  its  real  purport.  [P-2G2  G  2] 

Janabali — for  Appellants. 

Kyaw  Zan — for  Respondent. 

Judgment. — The  respondent,  Maung 
Ba  Chit,  obtained  a  money-decree  against 
one  Maung  Tha  Hto  in  Civil  Regular 
No.  96  of  1926  of  the  Township  Court  of 
Paan  and  made  a  verbal  application  for 
the  execution  of  the  decree  under  0.  21, 
R.  11,  Civil  P.  C.,  by  arrest  and  impri- 
sonment of  the  judgment-debtor.  The 
judgment-debtor  then  expressed  a  desiro 
to  prefer  an  appeal  and  to  be  released  to 
enable  him  to  have  an  opportunity  of 
doing  so.  The  Court  ordered  that  he 
might  be  released  if  ho  furnished  suffi- 
cient security.  The  present  appellants 
offered  themselves  to  be  sureties  by  a 
petition  in  which  they  stated  that,  as 
the  judgment-debtor  would  be  produced 
before  the  Court  on  the  date  fixed,  they 
plaoed  the  properties  mentioned  therein 
as  security.  Their  suretyship  was  ac- 
cepted and  they  executed  a  security  bond 
and  it  is  in  this  security  bond  that  the 
respondent  seeks  to  require  the  payment 
of  the  decretal  amount  from  the  appel- 
lants, because,  although  they  were  able 
to  produce  the  judgment-debtor  in  Court 


when  required,  the  latter   was  unable  fca 
pay  the  amount. 

The  appellant's  case  is  that  they  never 
signed  a  bond  for  payment  of  the  decre- 
tal amount  on  the  judgment-debtor's* 
failure  to  pay  the  same,  but  that  they 
executed  a  bond  for  the  appearance  of  the 
judgment-debtor  in  Court,  whenever  he 
was  required  by  the  Court,  and  for  pay- 
ment of  the  decretal  amount  in  the  event 
of  their  failure  to  produce  the  judgment- 
debtor  when  the  latter's  appearance  was 
required  by  the  Court.  The  wording  of 
the  bond  does  not  support  the  appel- 
lant's case,  but  it  is  clear  from  the  state- 
ment in  their  petition  offering  security 
and  the  evidence  of  the  Head  Clerk  and 
Bench  Clerk  of  the  Township  Court,  that 
the  appellant  executed  the  bond  in  the 
belief  that  it  was  a  bond  for  the  pro- 
duction of  the  judgment-debtor  when- 
ever they  were  required  to  do  so,  and  to- 
be  liable  to  pay  the  decretal  amount  in 
the  event  of  their  failure  to  produce  the 
judgment-debtor. 

The  evidence  of  the  Head  Clerk  and 
the  Bench  Clerk  clearly  shows  that  al- 
though the  bond  was  read  out  to  them, 
the  appellants  were  told  that  they  were 
sureties  for  the  appearance  of  the  judg- 
ment-debtor. Ordinarily  it  would  be 
difficult  to  give  any  substantial  weight 
to  such  evidence  and  allow  the  wording! 
of  the  bond  itself,  which  was  before  the 
parties  to  be  contradicted.  But  in  this 
case,  judging  from  the  vagueness  of  the 
order  for  the  release  of  the  judgment- 
debtor  on  furnishing  security,  which  ap- 
pears to  me  to  have  in  fact  been  written 
after  the  bond  was  executed,  and  the 
definite  offer  made  in  the  application  for 
the  production  of  the  judgment-debtor 
on  the  date  fixed  by  the  Court,  there  is 
ample  ground  for  believing  in  the  truth! 
of  the  story  that  the  bond  happened  to 
be  executed  under  a  mistake  as  to  its 
real  purport. 

The  clerks  of  the  Court  should  not 
have  made  use  of  'the  .form  on  which 
this  bond  was  printed,  but  from  the- 
mere  fact  that  they  did  .make  use  of  this 
form,  it  is  not  sufficient  to  say  that  their 
evidence  in  the  present  proceedings  is 
false,  for  it  might  most..probably  be  due 
to  their  ignorance  of  the  proper  terms  in 
which  the  sureties'  undertakings  should 
have  been  couched,  or,  in  other  word  a, 
their  incoin potency  or  neglect.  The  case 
appears  to  me  to  fall  within  the  proviso 
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to  S.  92,  Evidence  Act.  The  appellants 
cannot  be  called  upon  to  pay  the  decre- 
tal amount  unless  and  until  they  failed 
to  discharge  their  obligation  to  produce 
the  judgment-debtor  when  required  by 
the  Court.  This  obligation  appears  to 
have  been  fulfilled,  because,  when  execu- 
tion was  taken  out,  it  was  taken  out 
both  against  the  judgment-debtor  and 
against  the  sureties,  the  judgment- 
debtor  duly  appeared  in  Court.  For 
these  reasons,  I  allow  this  appeal,  set 
aside  the  order  of  the  District  Court, 
and  restore  that  of  the  Township  Court. 
U  Kyaw  Zan  for  the  respondent  pleads 
that  he  should  not  be  saddled  with 
costs,  because  everything  was  due  to  the 
mistake  made  by  tho  officer  of  the  Court. 
I  make  no  order  as  to  the  costs  of  this 
appeal. 

P.N  /R.K.  Appeal  allowed. 
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OTTER,  J. 

Fontyne  &  Co. — Appellants. 

v. 
S.  C.  Appanna — Respondent. 

Second  Appeal  No.  630  of  1928,  Deci- 
ded on  20th  June  1929,  from  decree  of 
Dist.  Judge,  A  mho  rat,  D/-  5th  Septem- 
ber 1928. 

Evidence  Act,  S.  101— Plaintiffs  suing  de- 
fendants for  sum  of  money  said  to  be  due 
to  him  in  respect  of  labour  supplied  to  them 
and  producing  document  signed  by  partner 
in  defendants'  firm  saying  balance  claimed 
was  due  to  him — Onus  is  on  defendants  to 
show  that  document  which  amounted  to  ad- 
mission was  obtained  under  circumstances 
not  legally  binding. 

ljlaintitf  auod  defendants  /or  recovery  of  a 
.sum  of  money  said  to  bo  due  to  him  in  respect 
of  labour  supplied  to  them.  Ho  alleged  that 
accounts  of  labour  supplied  were  settled  and 
the  sum  of  money  was  found  duo  to  him  and 
produced  a  document  signed  by  a  partner  in 
defendants'  business  baying  tho  balance 
claimed  in  respect  of  labour  was  duo  to  plain- 
tiff ; 

Held  \  that  it  was  an  admission  and  it  was 
for  the  defendants  to  provo  that  iuoh  an  ad- 
mission was  obtained  from  them  under  cir- 
cumstances which  would  prevent  ics  being 
legally  binding  upon  thorn  :  A.  I.  R.  19147 
Jiang.  318,  Cons,  and  Di?t.t  A.  I.  R.  1925  Lah. 
'171,  Bel.  on.  [P  264  G  2] 

A.  B.  Banerjee — for  Appellants. 

M .  M.  Rafi — for  Respondent. 

Judgment. — This  is  an  appeal  against 
a  judgment  and  decree  of  5th  September 
1928  passed  by  the  District  Court  of 


Amherst,  setting  aside  a  judgment  and 
decree  of  the  Sub-Divisional  Court  of 
Moulmein.  The  plaintiff  (respondent) 
sued  the  defendants  (appellants)  for  the 
recovery  of  Us.  3,434-5-0,  said  to  be  due 
to  him  on  account  of  labour  supplied  to 
tho  defendants  up  to  July  1927.  In 
para.  1  of  the  plaint,  it  was  alleged  that 
the  accounts  of  labour  supplied  were 
settled  and  a  sum  of  Us.  3,434-5-0  was 
found  due,  and  a  document  Ex.  (A),  was 
annexed  to  the  plaint  in  the  following 
terms  : 

"  Due  to  Appanna,  balance  Ks,  3,431-5-0  for 
labour  up  to  July  1927." 

Signed  over  one  anna  stamp. 

11  Per  ProFontyno  &  Co., 

H.  E.  Stephenson  3-8-1027." 

The  defendants  by  their  written  state- 
ment stated  inter  alia  that  they  denied 
any  settlement  of  account,  and  also  that 
a  sum  of  Es  3,434-5-0  was  then  found 
due.  They  further  alleged  that  in  conse- 
quence of  a  misrepresentation  by  the 
plaintiff  to  Mr.  H.  E.  Stephenson  (a 
partner  in  the  defendant's  business)  the 
former  obtained  the  acknowledgment  I 
have  set  out  above.  Certain  issues  were 
apparently  prepared  by  both  sides,  and 
on  23rd  June  1928,  those  prepared  on 
behalf  of  the  defendants  seem  to  have 
been  approved  by  the  then  Sub-Divi- 
sional Judge.  On  12th  July,  however, 
it  appears  that  the  following  issues  were 
settled  after  examination  of  parties  : 

(1)  Was  the  sum    of  Bs.  3,434-5-0  due 
to  the  plaintiff  ? 

(2)  If  not,  did    Mr.  Stephenson   grant 
the    acknowledgment   on    the  plaintiff's 
misrepresentation  ? 

It  is  clear  from  the  judgment  of  the 
lower  Court  that  it  was  upon  these 
issues  that  the  trial  proceeded.  By  a 
diary  order  dated  20th  July  1928,  it  is 
plain  that  when  the  case  was  called  on, 
both  parties  were  represented  by  their 
advocates.  It  is  also  plain  that  both 
sides  confined  themselves  to  the  plead- 
ings, and  did  not  cite  any  witnesses,  nor 
do  they  appear  to  have  argued,  aud  the 
matter  was  left  to  the  Court.  By  his 
order  of  23rd  July  1928,  dismissing  the 
case,  the  Sub-Divisional  Judge  stated 
that  the  advocate  for  tho  plaintiff  had 
said  that  he  would  not  examine  any 
witnesses  if  the  defendant  firm  did  not 
examine  any  and  he  went  on  to  say  that 
as  both  counsel  : 

11  agreed  that  case  be  decided  on  the  pleadings 
as  they  cannot  agree  on  whom  the  burden  of 
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proof  lies.     2  P.  Wa.  and  2  D.  Ws.  are 

waived  and  discharged." 

The  matter  was  then  apparently  "  left 
entirely  in  the  hands  of  the  Court." 
The  learned  Sub-Divisional  Judge  was 
of  opinion  that,  as  the  burden  of  proof 
was  upon-the  plaintiff  upon  the  first  issue 
and  as  the  defendants  denied  that  any- 
thing  was  due,  the  plaintiff  had  failed 
to  discharge  the  onus,  which  was  upon 
him.  In  the  District  Court,  however, 
to  which  the  plaintiff  respondent  ap- 
pealed, the  learned  District  Judge  in  a 
Careful  order  reversed  the  order  of  the 
lower  Court  and  passed  a  decree  in 
favour  of  the  plaintiff  for  the  amount 
claimed  with  costs. 

In  that  Court,  as  also  before  me,  the 
only  question  was  whether  the  plaintiff 
was  entitled  to  succeed  upon  the  ground 
that  in  view  of  tho  admission  by  the 
defendants  that  the  acknowledgment 
(Ex.  A)  had  been  signed  on  their  behalf, 
the  onus  of  proof  was  shifted  to  them, 
and  that  as  they  called  no  evidence,  the 
plaintiff  was  entitled  to  judgment  upon 
the  prima  facie  case  set  up  upon  the 
pleadings.  It  is  conceded  I  think,  that 
if  Ex.  (A)  may  be  regarded  as  an  admis- 
sion of  liability  by  the  defendants,  the 
order  of  the  District  Court  was  correct. 
It  is  said,  however,  that  as  tho  case  for 
the  plaintiff  was  based  upon  a  settle- 
ment of  accounts  between  the  parties,  it 
was  incumbent  upon  him  to  prove  such 
settlement,  and  it  was  also  suggested 
that  Ex.  A,  partly  because  it  was  said  to 
have  been  given  as  a  result  of  such  a 
settlement,  and  partly  I  think  from  its 
terms,  cannot  be  regarded  as  such  an  ad- 
mission of  liability  as  would  in  law  place 
upon  the  defendants  the  onus  of  disprov- 
ing liability 

The  case  of  Hoe  Moh  v.  I.  M.  Seedat 
(l)  is  relied  upon  on  behalf  of  the  defen- 
dants. That  was  a  suit  on  promissory- 
note,  and  the  defendant,  though  admit- 
ting his  signature  danied  that  the 
amount  claimed  was  due  and  stated  that 
he  had  signed  a  blank  note  upon  which 
figures  denoting  a  lesser  amount  ap- 
peared. It  was  held  that  as  the  defen- 
dants had  specifically  denied  a  promise 
to  pay  the  sum  named,  the  burden  of 
proving  the  loan  rested  upon  the  plain- 
tiff. It  seems  to  me  that  this  ca.se  may 
be  distinguished  from  the  present  case, 
for  if  Ex.  (A)  can  be  construed  as  an  ad- 


mission  of  liability  (or  a  promise  to  pay) 
it    clearly    covers     the     whole    amount 
claimed  by  the  plaintiff.     From  a    peru- 
sal   of    the    judgment  in  Hoe  Moh's  case 
(1),  it  seems  to  me  that  had    the    defen- 
dant   there     in    addition    to    admitting 
signing  the    promissory    note    admitted 
that  the  figures  representing  the   amount 
claimed  appeared  upon    it,  the    decision 
would  have  been  otherwise. 

The  Full  Bench  decision  in  the  case  of 
Bam  Ghand  v.  Chhunnumal  (2J  was   re- 
lied upon  by  the  plaintiff.     In    that  case 
the  alleged  admission  was  an     admission 
regarding     receipt  of    consideration    and 
not  a  direct  admission  of    liability.     The 
example  given  at    p.  473     (of  6  Lah.)    of 
the  report  seems  to  me  to  bear  upon    the 
present  case.     The  learned  Chief   Justice 
said  : 

If  A  sues  B  for  money  duo  on  a  document, 
the  burden  of  proving  the  existence    of    facts, 
upon  which  the  legal  liability    of    B   depends 
lies  on  A.     Whon  A  has  proved  the  execution 
of  the  duoumont  by  13,  x  x  x  x  x  and  the  docu- 
ment   contains    an    acknowlndgtnGnt    of    the 
receipt  of  consideration,  it  IB  the  duty  of  B  to 
show  that  what    ho    himself    admitted  ......... 

was  as  a  matter  of  fact  false  and  that    he   did 
not  receive  the  consideration." 

At  p.  475  (of  6  Lah.)  of  tho  report, 
the  learned  Chief  Justice  also  said  : 

"  Nor  IB  there  any  valid  reason  in  principle 
for  drawing  a  distinction  between  an  admis- 
sion in  a  registered  deed  and  that  contained 
in  an  unregistered  document,  in  BO  far  as  the 
question  of  onus  probandi  IB  concerned.  In 
both  cases  the  person  denying  consideration 
is  confronted  with  his  own  admission,  and  it 
is  for  him  to  prove  that  it  was  falsely  made." 

la  the  present  case,  therefore,  it  seems 
to  me  that  it  may  well  be  successfully 
argued  that  the  person  denying  liability 
is  confronted  with  his  own  admission  of 
liability  and  it  follows,  therefore,  that 
il  is  for  him  to  prove  that  such  an  ad- 
mission was  obtained  from  him  under 
circumstances  which  would  prevent  its 
being  legally  binding  upon  him.  If  I  am 
right  in  my  view  on  these  authorities,  the 
only  question  then  on  this  part  of  the 
case  is  whether  Ex.  (\)  can  be  construed 
as  a  plain  admission  of  liability.  Upon 
its  wording  I  have  no  doubt  it  can,  and 
for  the  amount  claimed  The  matter 
does  not  quite  rest  here,  however,  for, 
as  I  have  previously  indicated,  Mr. 
Binerjee  on  behalf  of  the  defendants  (ap- 
pellants) argued  that,  as  the  decision  of 
the  case  rests  upon  the  settlement  of 
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accounts  and  that  as  Ex.  A.  is  only  al- 
leged to  have  been  given  as  a  result  of 
such  settlement,  it  was  incumbent  upon 
the  plaintiff-respondent  to  prove  by 
other  evidence  that  a  settlement  in  fact 
was  oocne  to 

It  is  clear  that  Ex.  A  is  in  itself  not 
an  admission  that  a  settlement  of  ac- 
counts had  taken  place.  On  the  other 
hand  it  is  by  no  means  clear  to  mo  that 
the  present  suit  could  be  described  as 
one  upon  a  settlement  of  accounts,  or  in 
other  words  according  to  English  pro- 
cedure, as  an  action  upon  an  account 
stated.  It  does  not  appear  that  it  is 
necessary  to  decide  this  point,  however, 
for  upon  the  pleadings  the  &uifc  may,  in 
my  view,  be  properly  described  and  I 
think  was,  a  suit  for  money  due  in  respect 
of  labour  supplied.  It  is  possible 
that  it  may  also  be  a  suit  upon  a  settle- 
ment, but  I  think  it  makes  no  difference. 
If  I  am  right  in  this,  tlxero  can  bo  no 
doubt  at  all  that  if  Ex.  A  is  an  admis- 
sion of  liability,  as  I  hold  it  is,  it  is  an 
admission  that  the  amount  claimed  is 
due  in  rospeut  of  labour  supplied.  That 
being  so,  I  cannot  help  coming  to  the 
conclusion  that  the  decision  of  the  Dis- 
trict Court  that  a  prima  facie  case  had 
been  established  in  the  lower  Court  by 
the  plaintiff  is  correct. 

Being  of  that  opinion  the  next  ques- 
tion is  whether  the  judgment  in  favour 
of  the  plaintiff  should  be  allowed  to 
stand  or  whether  I  should  send  the  case 
hack  to  the  lower  Court  in  order  that 
the  defendants  may  have  an  opportunity 
of  establishing  their  case.  I  was  at  first 
inclined  to  take  this  latter  course  upon 
the  giound  that  it  would  Appear  from 
tho  diary  order  I  have  quoted,  that  it 
was  by  agreement  between  the  advocates 
concerned  that  no  evidence  was  called 
on  either  side.  This  may  have  been  so, 
though  from  the  judgment  of  thd  Sub- 
Divisional  Court  this  may  not  be  quite 
so  clear.  I  observe,  however,  that  on 
behalf  of  the  defendants  two  witnesses 
were  in  fact  present,  but  they  were  dis- 
charged. This  of  course  was  done  before 
the  Sub-Divisional  Judge  passed  his 
order,  which  he  seems  to  have  done 
later  in  the  day.  There  was  no  obliga- 
tion, however,  upon  either  advocate  to 
come  to  the  agreement  I  have  referred 
to,  or  to  discharge  his  witnesses.  In  my 
view  the  ordinary  procedure  ought  to 
have  been  followed  and  the  Judge  should 


have  been  asked  to  decide  the  prelimi- 
nary point  as  to  onus  of  proof.  Having 
decided  it,  the  case  should  have  pro- 
ceeded, and  the  matter  dealt  with,  if  ne- 
cessary, upon  the  pleadings.  Further- 
more it  might  also  well  bn  argued  that 
as  the  parties  agreed  to  a,  trial  upon  the 
pleadings  and  as  I  hold  that  in  these 
circumstances  the  plaintiff  should  suc- 
ceed the  matter  should  rest  there  The 
appeal  must,  therefore,  bo  dismissed  with 
costs  and  the  order  of  the  District  Court 
must  stand. 

P.N./k.K.  Appeal  dismissed. 
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IIEALT3  AND  MY  A  Bu,  JJ. 

and  subsequently 
HIUALD  AND  OTTKH,  JJ. 
Ma  On  Thin — Appellant. 

v. 

M a  Ngwe  Yin  and  another — Respon- 
dents. 

First  Appeal  No.  237  of  1923,  Decided 
on  25th  April  192fJ  from  judgment  of 
District  Court,  Ilanthawaddy,  in  Civil 
Kegular  No.  ^6  of  1927. 

(a)  Civil  P.  C.,    O.  41,    R.  20— Neither    ap- 
pellant    nor     respondents      deriving      claim 
touching  dispute  in    appeal    from    party    not 
joined    in    appeal  —  Decision     of    appeal     not 
injuriously  affecting  interest   of    that    party 
under  decree  appealed    against— Such    party 
is  not  necessary  to  appeal. 

Where  neither  the  appellant  nor  the  respon- 
dents derive  thoir  churn  in  respect  of  the 
dispute  in  appeal  from  a  party  to  suit  but  nob 
joined  in  appeal  and  from  tho  nature  of  the 
appnal  itself  it  is  evident  that  either  the 
success  or  tho  failure  of  the  appeal  will  in  no 
way  jnjuro  the  interest  acquired  by  the  party 
under  a  decree  appealed  against  such  a  party 
is  nob  a  necessary  party  bo  tho  appeal  :  A  I. 
R.  l'J27  P  C.  252,  Dwt.  [P  267  G  1] 

(b)  Buddhist    Law  (Burmese)— Children  of 
first  marriage    taking    share   of    inheritance 
on  second  marriage  cannot  inherit    property 
inherited    by    father      after     their    mother's 
death  and  before  or  after  second  marriage. 

The  children  of  tho  first  marriage  who  have 
already  talien  their  share  of  inheritance  on 
the  occasion  of  the  second  marriage  have  no 
oLiim  to  inheritance  in  respect  of  property 
inherited  by  their  father  after  the  death  of 
their  mother  and  before  the  second  marriage  ; 
nor  can  they  have  any  share  ID  respect  of  the 
property  inherited  by  their  father  after  the 
second  marriage  which  becomes  tho  lettetpwa 
property  of  that  maruape  :  A.  I.  Li  1921  P.  C. 
88,  Rtl.  on  ;  A.  I.  R.  19i^G  Ranrj.  23,  Kzpl.  and 
Dist.  [P  2G8  0  2] 

Ba  Thein  (1)— for  Appellant;. 

Hay — for  Kespondents. 
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He  a  Id  and  Mya  Bu,  JJ.— The  learned 
counsel  for  the  respondents  has  raised  a 
preliminary  objection  contending  that 
the  appeal  is  incompetent  for  non-joinder 
of  a  necessary  party  and  should  therefore 
be  dismissed  The  appeal  is  against  the 
preliminary  decree  in  an  administration 
suit  filed  on  behalf  of  a  minor  plaintiff 
named  Ma  Iltwo  Sain  (now  deceased) 
against  the  appellant,  Ma  On  Thin,  and 
the  respondents,  Ma  Ngwe  Yin  and 
Ma  Nyun,  for  administration  of  the 
estate  of  U  Mya,  deceased  The  respon- 
dents are  the  issue  of  U  Mya's  first 
marriage.  After  the  death  of  their 
mother  Ma  Thaw,  U  Mya  gave  them  half 
of  the  properties  of  the  first  marriage. 
He  then  mariied  his  second  wife  Ma  The 
Myit  and  the  plaintiff  Ma  Htwe  Soin  was 
born  to  them.  Ma  The  Myit  also  prede- 
ceased U  Mya.  Thereafter  (J  Mya  married 
the  appellant  and  died  a  few  months  later 
on  5th  July  1927,  leaving  the  appellant 
enciente  and  she  subsequently  gave  birth 
to  *  son. 

In  the  lower  Court  there  was  no  dis- 
pute as  to  the  heirship  of  the  parties. 
The  only  issue  was  : 

"To  what  shares  are  the  parties  respectively 
entitled  in  the  estate  of  U  Mya  deceased  ?" 

In  view  of  the  partition  between  U 
Mya  and  the  respondents  of  the  properties 
of  the  first  marriage,  the  Court  held  on 
the  authority  of  the  rulings  in  the  oases 
of  Ma  Take  v.  Ma  U  Le  (I)  and  Ma  Htay 
v.  U  Tha  niiue  (2),  that  the  respondents 
were  not  entitled  to  any  share  either  in 
the  remaining  properties  of  the  first 
marriage  or  in  tho  joint  properties  of  the 
second  and  third  marriages.  Tha  Court 
went  on  to  fix  the  shares  of  the  plaintiff 
and  the  appellant  respectively  in  these 
properties  ;  and  in  the  absence  of  any 
dispute  and  practically  in  accordance 
with  the  unanimous  opinion  of  the  Court 
and  the  counsel  appearing  for  the  respec- 
tive parties,  the  Court  found  that?  the 
three  pur  ties  as  representing  three  fami- 
lies were  entitled  to  one-third  each  in  tho 
properties  inherited  by  U  Mya  after  the 
death  of  his  first  wife. 

The  preliminary  decree  made  in  accor- 
dance with  the  judgment  declared: 

(l)  that  the  plaintiff  was  entitled  to 
three-fourths  share  in  the  properties  of 
the  first  and  second  marriages,  one-eighth, 
share  in  the  properties,  if  any,  of  the 

(1)  A,  I.  R.  1924  Rang.  7l=TRang.  487. 

(2)  A.  I.  R.  1925  Rang.  184=2  Rang.  649. 


third    marriage   and   one-third    share   in 
the  inherited  properties  of  U  Mya  ; 

(2)  that    Ma     On   Thin,  defendant   1 
(now   appellant)   was   entitled     to    one- 
fourth  share  in  the  properties  of  the  first 
and  second  marriages,  seven-eighths  share 
in    the    property,    if  any,  of    the    third 
marriage  and  one-third  sharo  iu  the  pro- 
perties inherited  by  IJ  Mya  ;  and 

(3)  that  Ma  Ngwe  Yin  and    Ma   Nyun, 
defendants    2   and    3     (now  respondents) 
were  entitled  to  one-third  share  in    the 
properties  inherited  by   U    Mya.     It  was 
ordered  that  :i  commissioner  be  appointed 
to  find  out  inter  alia  what   tho    inherited 
properties  were  and  what  the   properties 
of  the  first,  second    and    third    marriages 
respectively    were-     This    decree    bears 
date  30th  June  1928. 

The  appellant  filed  the  present  appeal 
on  12th  September  1923  only  as  against 
the  respondents  merely  objecting  to  tho 
declaration  in  the  preliminary  deorao  in 
the  latter's  favour,  valuing  the  appeal  at 
Rs.  2,000  "being  one-third  share  in  the 
inherited  property"  but  without  joining 
the  plaintiff  either  as  an  appellant  or  as 
a  respondent.  It  may  be  pointed  out 
that  the  minor  plaintiff,  Ma  Htwe  Sein, 
died  on  1st  August  1928,  that  is  after 
the  preliminary  decree  and  before  the 
filing  of  the  appeal. 

In  support  of  his  contention,  tho 
learned  counsel  for  the  respondents  urges 
that  the  legal  representatives  of  Ma 
Htwe  Sein  were  necessary  parties  to  this 
appeal  and  should  have  been  joined  as 
such,  that  the  appeallant's  omission  to 
join  Ma  Htwe  Sein's  legal  representa- 
tives has  deprived  his  clients  of  their 
right  to  take,  if  they  chose,  cross-objec- 
tion adversely  affecting  the  interest  of 
Ma  Htwe  Sein  or  her  legal  representa- 
tives; that  tho  time  limited  for  an  appeal 
against  Ma  Htwe  Sein  having  expired 
neither  she  nor  her  legal  representatives 
can  now  be  joined  ;  and  that  the  whole 
appeal  has  for  these  reasons  become 
incompetent. 

The  learned  counsel  quotes  the  rulings 
hi  the  cases  of  V.  P.  II.  V.  Ghokalingam 
Ghetty  v  Singaram  Chetty  (3)  and  7.  P. 
R.  V.  Ghohahngam  Ghetty  v.  Seethai 
Acha  (4).  They  refer  to  the  same  case, 
the  former  being  a  decision  of  a  Bench 
of  this  Court  and  the  latter  being  a  deoi- 

(3)  A777R.  1925  Rang.  108=2  Rang.  541. 

(4)  A.  I.  R.  1927  P.  0.  252=6  Rang.  29=55  I. 

A.  7  (P.O.). 
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sion  of  the  Privy  Council  on  appeal 
arising  out  of  the  same  case.  In  that 
case  the  plaintiff  having  bought  from  the 
Official  Assignee  property  which  had 
belonged  to  the  insolvent  sued  several 
defendants  for  recovery  of  the  property 
alleging  that  the  transfer  by  the  insol- 
vent to  the  first  defendant  and  transfers 
by  defendant  1  and  other  defendants  to 
one  another  successively  were  all  invalid. 
When  the  suit  was  dismissed,  the  plain- 
tiff appealed  against  the  dismissal  with- 
out joining  defendant  1  as  a  respondent, 
at  the  time  of  the  hearing  of  the  appeal, 
which  took  place  after  the  expiry  of  the 
period  of  limitation  for  such  appeal,  the 
plaintiff  applied  to  join  defendant  1  in 
whose  absence  the  appeal  could  not  suc- 
ceed. The  application  was  refused  on 
the  ground  that  as  defendant  1  held  a 
decree  against  which  an  appeal  was 
barred  so  far  as  he  was  concerned,  he 
was  not  interested  in  tho  result  of  the  ap- 
peal within  the  meaning  of  O.  41,  R-  20. 
It  was  also  pointed  out  that  under  O.  41, 
R.  33  an  appellate  Court  could  add  a 
defendant  as  respondent  for  the  purpose 
of  making  a  decree  against  him. 

In  the  present  case  the  position  of  the 
plaintiff  who  has  not  been  joined  as  a 
party  to  this  appeal  is  quite  different 
from  that  of  defendant  1  mentioned  in 
the  above  rulings.  Neither  the  appellant 
nor  the  respondents  derived  their  claim 
in  respect  of  the  dispute  in  this  appeal 
from  the  plaintiff  as  the  respondents  in 
those  appeals  did  from  defendant  1. 
From  tho  nature  of  the  appeal  itself,  it 
is  quite  evident  that  either  the  success 
or  failure  of  tho  appeal  will  in  no  way 
injure  tho  interest  acquired  by  the  plain- 
tiff under  the  preliminary  decree  and 
that  therefore  any  such  order  as  this 
Court  may  pass  in  this  appeal  may  be 
passed  without  adversely  or  injuriously 
affecting  tho  interest  held  by  the  plain- 
tiff. For  these  reasons  the  plaintiff  can- 
not in  our  opinion  be  said  to  be  a  neces- 
sary party  to  this  appeal. 

We  have  not  been  shown  any  autho- 
rity for  the  view  that  it  was  incumbent 
on  an  appellant  to  join  in  an  appeal  a 
party  who  is  unnecessary  for  the  pur- 
pose of  the  appe&l  itself,  in  order  to  ena- 
ble the  respondent  or  respondents  to 
take  cross-objection  which  may  affect 
the  interest  of  such'party.  The  objec- 
tion raised  on  behalf  of  the  'respondent 
does  not  appear  to  us  to  possess  any 


merits.  We  consider  that  the  appeal 
may  finally  be  heard  and  decided  as  it 
stands. 

The  learned  counsel  for  the  appellant, 
however,  has  no  objection  to  bringing  on 
record  in  this  appeal  tho  legal  repre- 
sentatives of  the  deceased  plaintiff  for 
the  purpose  merely  of  satisfying  the  res- 
pondent. As  pointed  out  above  the 
nature  of  tho  appeal  does  not  indicate 
any  likelihood  of  a  decree  in  this  ap- 
peal affecting  injuriously  the  estate  of 
the  deceased  plaintiff  acquired  under 
the  preliminary  decree  and  at  the  pre- 
sent stage  it  is  too  early  for  us  to  say 
whether  the  decision  in  this  appeal 
will  affect  the  deceased  plaintiff's  estate 
beneficially.  If  the  decision  does  affect 
such  estate  beneficially  the  provisions  pf 
O.  41,  E.  33  may  safely  be  taken  ad- 
vantage of:  see  Jawahar  Bano  v.  ShujAat 
Husain  Beg  (5).  At  this  stage  we  da 
not  consider  it  necessary  or  expedient 
to  order  the  joinder  of  the  deceased 
plaintiff's  legal  representatives  in  this- 
appeal.  We  overrule  the  objection 
raised  on  behalf  of  the  respondents  and 
direct  that  the  appeal  be  heard  on  its. 
merits  (The  case  subsequently  came 
before  Heald  and  Otter,  JJ.  and  the  fol- 
lowing judgment  was  delivered), 

Heald,  J. — Respondents  are  children 
oE  one  Maung  Mya  by  his  iirst  wife,  Ma, 
Thaw,  who  died  about  20  years  ago. 
There  is  also  a  daughter,  Ma  Twe  Sein, 
by  Maung  Mya's  second  wife,  Ma,  Th& 
My  it,  who  died  about  three  years  ago. 
Appellant  was  Maung  Mya's  third  wife. 
Ma  Twe  Sein,  the  daughter  by  the  se- 
cond wife  sued  for  administration  of 
Maung  Mya's  estate,  and  the  Court  made- 
a  preliminary  administration  decree  de- 
claring that  she,  Ma  Twe  Sein,  was  en- 
titled to  three-quarters  of  the  properties- 
of  the  first  and  second  marriages  and 
to  one-eighth  of  the  property  of  the  third 
marriage,  and  was  further  entitled  to  a> 
one- third  share  of  certain  property 
which  was  inherited  by  Maung  Mya, 
that  appellant  Ma  On  Thin,  the  surviv- 
ing widow  was  entitled  to  a  quarter  of 
the  properties  of  the  first  and  second 
marriages,  to  seven-eighths  of  the  pro- 
perty of  the  third  marriage,  and  to  one- 
third  of  the  inherited  property,  and  thafc 
respondents,  the  children  of  the  first 
marriage,  who  had  admittedly  received 
the  share  of  inheritance  in  respect  of 
~ll,  367=43  All.  85. 
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the  first  marriage  to  which  they  became 
entitled  by  reason  of  thdir  father's  se- 
cond marriage,  were  enbitled  to  one- 
third  of  the  inherited  property  only. 

Neibhar  of  the  parties  to  this  appeal 
contests  the  correctness  of  the  shares 
allotted  to  Ma  Two  Sein,  the 
daughter  of  the  second  marriage,  hut  ap- 
pellant aaya  that  respondents  ought  not 
to  have  been  given  any  share  in  the  in- 
herited property,  and  that  the  share  al- 
lotted to  them  ought  to  have  been  al- 
lotted to  her,  thfit  is  to  eay,  eho  ought 
to  have  been  given  two-thirds  of  that 
property  and  respondents  ought  not  to 
have  been  given  any  share  of  it  It  is 
co  ram  on  ground  that  the  properties  in 
dispute  wore  inherited  by  Maung  IVfya 
after  the  death  of  his  first  wife  Ma,  Thaw 
who  was  respondent's  mother,  but  it 
doos  not  appear  whether  they  were  in- 
herited before  or  after  the  date  of  the 
second  rcn,rri*gQ,  £t  19,  however,  said  to 
have  beun  agreed  in  the  lowor  Court 
that  it  should  bo  assumed  thai  tbey 
were  inherited  in  the  interval  after  the 
death  of  Hie  first  wife  and  before  tlio 
marriage  with  the  second. 

The  learned  Judge  in  the  trial  Court 
Bfticl  that  the  learned  advocates  who 
appeared  for  the  parties  were  of 
opinion  that  ench  of  the  three  sets 
of  heirs,  that  is  the  children  of  the 
first  mirriage,  the  child  of  the  sooonrl 
marriage,  and  the  surviving  third  wife, 
should  each  bo  entitled  to  a  one-third 
share  of  thoso  properties,  and  lie  gave 
judgment  accordingly. 

Appellant  now  says  that  tho  opinion  of 
the  learned  advocates  w.is  mistaken,  and 
that  under  Burmese  Buddhist  Law  tho 
children  of  the  lirgfc  marriage  who  had 
taken  their  shares  of  inheritance  on  the 
occasion  of  the  sooonrl  m-irriigo  have  no 
claim  to  inheritance  in  respect  of  pro- 
perty inherited  by  their  father  after  the 
first  marriage  had  ocmie  to  an  end, 

There  is  so  far  as  I  know  uo  judicial 
authority  directly  on  the  point,  the  near- 
est approach  to  a  decision  on  the  matter 
being  the  case  of  Ma  Thauny  v.  Ma 
Than  (6),  which  was  not  cited  to  us  by 
either  side.  In  that  case  their  Lordships 
of  the  Privy  Council  quoted  a  passage 
from  Dhamathatkyaw  as  saying1  — 

"After  the  danth  of  the  husband,  the  wife 
partitions  the  property  with  bar  ohildreu  and 

(Gj  A.l.R.  19124  P.O.  88=5  Rang.  175=51  Gal, 
374=51  LA.  1  lP.0.). 


marriee  agftio.  OQ  her  death  the  children  of 
her  former  marriage  cannot  claim  from  their 
mepf.tther  any  property  which  ihe  took  to  the 
second  marriage,  became  they  have  already 
obtained  thair  aharei.  Tha  earne  rule  applies 
whan  after  the  death  of  the  wife  tho  husband 
marries  again  after  having  given  the  children 
choir  respective  aharei." 

Their  Lordships  accepted  that  rule  and 
applied  it  to  a  case,  where  before  the 
second  marriage  the  father  had  made  a 
partition  of  the  properties  of  the  first 
marriage  and  afber  tne  second  marriage 
h<td  carried  on  the  family  business,  which 
was  the  subject  matter  of  the  partition, 
in  partnership  with  the  children  of  first 
marriage  so  far  as  concerned  the  shares 
which  the  children  of  thtit  marriage  re- 
ceived at  the  partition  Their  Lordships 
said  that  although  there  was  no  definite 
separation  between  the  fither  and  the 
children  of  the  first  mj.rrid.go,  the  new 
menage  was  carried  on  quite  independent- 
ly and  separately  from  them.  A  verbal 
translation  of  the  ptssige  cited  by  their 
Lordships  runs  aa  follows 

"£f  after  tin  daath  of  tha  huab.ind  the  wife 
divides  tho  proportions  that;  thoru  are  into  son's 
share  and  daughter's  nhara  find  taking  hoc 
own  share  marries  another  husband  and  than 
dies,  and  if  bho  children  say  we  ought  to  gat 
the  proparties  whioh  want  with  oar  mother, 
lot  thorn  not  say  BO.  Tho  lalor  husband  and 
children  should  have  thorn  bcscauso  they  (tha 
-  children  of  the  firnb  in  ferriage)  have  already 
boen  given  their  own  enures.  If  tho  mother 
dm,  mid  tha  father  giva  (their  shares)  to  the 
children  and  take  a  second  wife  and  die  in 
thn  tims  of  tho  second  wife,  in  the  sime  way 
tho  children  of  tho  first  marnngo  ehall  not  be 
o at L tied  to  the  property  which  want  with  theic 
fathar." 

That  passage,  whioh  as  I  have  said. 
was  accepted  by  their  Lordships  of  the 
Privy  Council  as  a  rule  of  Burmese  Bud- 
dhist Law,  would  seem  to  settle  the! 
matter  in  controversy  in  the  present  ap-i 
pe.il,  since  on  the  assumption  that  thel 
property  in  dispute  was  inherited  by  the! 
father  after  the  mother  died  and  before 
the  second  marriage,  that  property  would 
clearly  be  property  which  ''went  with 
the  father"  to  the  second  marriage,  while 
if  in  fact  the  property  was  inherited 
after  the  seooud  marriage,  it  would  be 
lettetpwa  property  of  that  marriage  in 
which  the  children  of  the  brat  marriage 
could  have  no  share. 

Bat  it  is  sought  to  distinguish  the  pre- 
sent case  on  the  ground  that  the  children 
of  the  first  marriage  did  not  separata 
from  their  father,  bub  lived  with  him  and 
their  stepmother.  There  is  no  allegation 
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to  that  effect  ia  the  pleadings  on  which, 
apparently  by  consent,  the  preliminary 
decree  WAS  passed,  but  even  if  it  were 
established  th.tt  the  children  of  the  first 
marriage  did  continue  to  live  with  their 
father  after  the  second  marriage,  I  do  not 
think  that  that  (act  would  he  sufficient 
to  distinguish  the  case  from  Ma  Tkaung's 
case  (6),  where,  as  I  have  said,  their 
Lordships  pointed  out  that  there  wad  no 
definite  separation  between  the  father 
and  the  children  of  the  first  marriage. 

Reliance  is  placed  on  an  obiter  dictum 
of  mine  in  the  case  of  Po  San  v  Po  Tket 
(7)  (at  p  441  of  3  Hang.)  where  I  aaid  : 

"1  have  no  doubt  that  under  tho  old  law 
joint  living,  that  is  a  continuance  Hi  the 
familv,  Wtia  uoanuBAry  for  A  coubmuAiici  of 
rights  ID  the  family  property,  and  that  a  child 
who  took  his  share  aud  u£para:.od  himself 
from  the  family  was  ragnrdod  aa  having  no 
further  intercut  ID  the  family  property 
Munustiika  aad  Dyajj*  in  dealing  with  tho 
right  to  partition  botwooD  children  and  tho 
flteppAronc  on  tho  do%th  of  tho  parent  mako 
tho  ngbt  of  the  children  of  tho  firht  m.irriitga 
to  share  in  tho  property  of  the  second  raiir- 
riaga  drpandaut  on  choir  having  assisted  in 
tho  acquisition  of  that  property,  that  19  nob 
having  lolb  ch'3  family,  and  Vanuatu*  says 
that  it  the  children  of  tho  first  marringa  h»va 
taken  their  dharo  on  thair  parent  a  ruin<hrrMgo 
they  have  no  m Go rant  in  tho  property  of  tho 
second  marnago,  while  tho  DUarum:Uh,Ua 
citei  in  S  Jll  ol  tho  Digoat  enunciatu  a  HIUII- 
lar  priuoiplQ.  Bat  it  has  baun  huld  in  many 
o-isoi  aud  viiry  recently  by  tho  Privy  Cunncil 
in  Manny  Dioe  v.  A/iou  UauHyShein  (8),  Chut 
the  re  jiii  Turnout  of  joint-living  m  now  rolatud 
and  that  in  tho  abienco  of  actual  a  up  AT, it  ion 
from  tho  fitmily  tho  right  of  inheritance)  aub- 
BiatB.  It  would  Boom  to  follow  that  ovnn  if 
tho  auratha  has  Uikon  his  shuro  on  the  death 
of  a  parent  or  on  tho  romarnago  of  tho  survi- 
ving parent,  ho  IB  utill  entitled  to  claim  A 
aha™  on  tho  deuth  of  the  surviving  parent  or 
on  tho  detail  of  thu  at'ippdronb  unleuft  aopii- 
raCioo  IB  ^rovrud  or  :a  to  bj  prosunud  " 

Those  roLii-irka  it  will  be  noted  appliol 
to  tbe  sbare  of  tbe  aurntbn  son,  in  whobd 
0^39  no  quostioa  of  aepJiraLion  from  the 
family  arose  under  the  old  LJ.W  aincj  ho 
took  the  father's  pUoe  in  the  family,  and 
they  would  not  apply  with  equal  force  to 
children  who  have  taken  their  share  of 
inheritance  on  Che  surviving  parent's  re- 
ma.rridge,  since  m  tha  G&SQ  of  such  chil- 
dren there  is  aome  initial  presumption  of 
an  inteabion  to  separate  and  not  to  regard 
themselves  as  members  of  the  family  of 
the  second  marriage,  and  in  atly  case  such 
an  obiter  dictum  curries  no  weight 


against  a  deoiaion   of  the   Privy  Council. 
Reliance    is   also    placed    on   the  second 

manner  of  partition  "  mentioned  in 
Manugye  (X-2)  but  that  passage  IB  cor- 
rupt, vide  my  judgment  in  the  case  of 
Shwe  Ywet  v.  Tun  Skein  (9),  ami  it  does 
not  refer  to  a  onsa  whore  the  children  of 
the  first  Liiirrmga  havo  already  received 
their  shares, 

I  know  of  no  authority  either  in  the 
Dhamm&thats  or  in  the  cases  for  tho 
proposition  that  ohiHren  of  a  first  mar- 
riago,  who  have  already  received  their 
shares  of  tho  property  of  the  marrnige  of 
their  pa, rants  on  the  remarriage  of  the 
burviving  parent  tue  entitled  to  claim 
from  the  stepparent  after  the  death  of 
the  surviving  parent  any  sh.no  of  pro- 
perty inherited  by  tho  surviving  parent 
after  the  do.it, li  of  the  parent  either  before 
or  after  thu  second  m&rria^o,  and  as  the 
decision  of  tho  Privy  Council  in  Ma 
Tkaung's  case  (G),  BOO  in  a  to  mo  to  war- 
rant a  landing  that  respondents,  who  are 
tho  oh ild rou  of  the  lirab  marriage  have 
no  claim  as  against  appellant,  who  is  the 
stepmother,  in  respect  of  property  in- 
herited by  their  hither  after  the  death  of 
thoir  mother,  [  would  allow  the  appeal 
with  costs  and  would  alter  the  prelimi- 
nary decree  p.isaod  by  the  lower  Court  so 
as  to  give  appellant  Ma  On  Tin  two- 
thirds  of  the  inlieritel  property  and  to 
omit  the  p  irt  of  tho  decree  which  says 

"it  i«  furthor  ordered  that  MA  Ngwo  Yin 
and  Ma  Nyun,  ilnfiindantrt  a  and  8,  uro  alao 
entitled  to  olio-third  iharo  in  bho  propertiefl 
inherited  bv  thoir  fathor  TJ  ^[yn  (docoaaod) 
a f Cor  tho  donth  of  thair  mother  MH  Thaw." 

I  woul  1  note  that  thu  referonce  in  the 
decree  to  the  properties  of  the  first  mar' 
nago  is  of  course  to  the  properties  of 
that  marriiigo  which  were  left  after  the 
children  of  that  marriage  had  received 
their  shares 

Otter,  J. — I  concur. 

I'.N  / ll  K  AW'*1  allowed. 

(rJ)  A.I.Li.  l'J2L  L,«.  OH=li"L.B.U,  1'JJ. 
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JJnowN,  J. 

A.  K  R  M.  M  G  T.  Chetty  Firm  — 
Appellants. 


v. 
and 


another —  Res- 


(7)  A. [.a.  1926  Rang.  23=3  Bang.  438. 

(8)  A.I, R.  1925  P.O.  23=3   Bang.   23=52  I. A, 

73  (P.O  ). 


Maung  Tha  Din 
ponrlentH. 

Civil  Miso  Appeal  No.  92  of  1926,  De- 
cided on  1st  March  1929,  against  Judg- 
ment of  Dist.  Court,  Pyinamana,  in  Civil 
Appeal  No.  39  of 
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#  Civil  P.  C.,  S.  47  —  Judgment-debtor 
paying  certain  amount  towardi  latiifaction 
of  decree— Decree-holder  not  certifying  pay- 
ment and  executing  whole  amount  due  under 
decree — Judgment-debtor  bringing  suit  to  re- 
cover amount  paid —  Such  suit  ii  maintain- 
able—Civil P.  C.,  O.  21,  R.  2, 

Where  a    judgment-debtor    paid     a  certain 
amount  towards  tho  satisfaction  of  a  decroo  to 
the   decree-holder  but    the    decree-holder   did 
not  certify  or  recognize  the   payment  and  took 
out  execution  of  tho     whola  amount  duo  under 
the   decree   and     where?  tho    judgment-debtor 
brought  a  suit  to  rocovar   tho   amount    paid, 
such  suit  ia  maintainable  and   8.  47  doea   not 
bar  such  auit  as  it  is  basod  on  an  alleged  fail- 
ure of  the  decree-bolder  to    carry  out  his  pro- 
mise of  crodUmg    tho  amount    to    his    decree 
which  though  bearing  on   question  ai  to  satis- 
faction of  decree  ia  not    directly  a  question  re- 
lating to  such  satisfaction:  A. I.  R.  1923  Rang. 
88,  Rel.  on.  [P  270  0  2] 

Venkatram — for  Appellants 
Basu — for  Respondents. 
Judgment. — The  respondents  brought 
a  suit  against  tho  appellants  for  the  re- 
covery oE  a  sum  of  Bs  604  together  with 
interest  thereon.  Their  case  was  that  in 
December  1924  they  paid  the  sum  of 
Bs.  500  to  the  appellants  towards  satis- 
faction of  a  decree  the  rippellanfcs  held 
against  them.  The  appellants  have 
since  that  date  taken  out  execution  for 
the  whole  amount  due  under  the  decree 
and  hnvo  not  certified  or  recognized  this 
payment  ot  Bs.  500  They  further  stated 
in  their  plaint  fch.it  the  actual  amount 
overdrawn  in  the  executing  Court  by  the 
appellants  was  Bs.  604,  and  the  amount 
they  actually  claimed  is  this  sum  of  Bs 
604.  It  is  quite  clear,  however,  that  so 
far  as  the  ease  is  based  merely  on  an 
overdr.xwal  in  the  executing  Court,  the 
present  suit  cannot  lie  and  this  is  admit- 
ted by  the  learned  advocate  for  the  res- 
pondent. The  question  for  decision  now 
is  whether  a  suit  can  he  brought  for  re- 
covery of  the  Bs  500. 

The  trial  Court  held  that  it  could  not 
and  dismissed  the  suit.  The  District 
Court  in  appeal  held  that  such  a  suit 
could  be  brought  and  remanded  the  case 
for  a  decision  on  the  merits  The  case  of 
M aunfj  Myo  v.  Maung  Kha  (l),  is  clearly 
in  favour  of  the  view  taken  by  the  District 
Judge.  The  District  Judge  appeared  to 
have  thought  that  the  decision  in  Maung 
Myo's  case  (l)  was  difficult  to  reconcile 
with  the  wording  S.  47,  Civil  P.  C.  Un- 
der that  section  questions  arising  between 
the  parties  to  the  suit  in  which  the  de- 
cree  was  passed  and  relating  to  the  satia. 
(1)  A,  I.  R.  1929  Rang.  89=lTL7B7R.  429. 


faction  of  the  decree   must  be  determined 
by  the  Court   executing   the   decree  and 
not  by  a  separate    suit.     But   the   ques- 
tion that  arises  in  this  case  is  the  alleged 
failure  of    the   appellants    to    carry   out 
their  promise  of  crediting  the  amount  to! 
this  decree.     It  has   of    course  a  bearing! 
on  questions  as  to    the  satisfaction  of  the 
decree,  but  it  is  not   directly  a   question 
relating  to  such    satisfaction.     I    see    no 
good  reason  for  dissenting  from  the  deci- 
sion in    Maung  Myo's  case    (l).     It   has 
been  suggested  that  the  present  suit  must 
fail  because  of  fche    wording  of  the  receipt 
given    for    the    payment    of  the  money. 
That  point  has  not  >   t    been   considered 
by  the  trial  Court  and  it  is    sufficient  to 
say  that  I  am  not  satisfied  at  this    stage 
that  it  is  shown    that    this   objection    is 
fatal  to  the  suit.     The    question  of  limi- 
tation   which   has   also   been    mentioned 
must  also  be  left  (or    decision  in  the  first 
instance  by    the    trial   Judge.     I    am   of 
opinion  that    the  suit  as  regards  tho  Bs. 
503   with   possibly    interest    thereon   is 
maintainable.     I  therefore    dismiss    this 
appeal  with  costs. 

r.N./R,K.  Appeal  dismissed. 
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MYA  BQ,  J. 

Tun  Illaing — Applicant, 
v. 

Ma  Kha  Bu — Bespondent. 

Civil  Jtevn  No.  158  of  1929,  Decided 
on  13th  August  1929,  from  preliminary 
order  of  Township  Judge,  ^igon,  in  Civil 
Begular  Suit  No.  120  of  1928. 

(a)  Stamp  Act,    S.    12    (10  b)    and    (2)— One 
of    two  anna    stamps     on     promissory     note 
uncancel led— Such  note    under    S.    12    (2)    ii 
unstamped    so     far    uiicancelled      stamp    is 
concerned. 

If  one  of  tho  two  anna  stamps  on  a  pro- 
missory note  la  -nob  duly  cancelled  and  the 
one  anna  stamp  alone  is  not  sufficient  for 
such  note,  it  cannot  be  held  that  the  promis- 
sory note  is  sufficiently  stamped  for  under 
y.  12  (2),  the  note  is  to  be  deemed  un- 
stamped so  far  aa  the  un cancelled  stamp  IB 
concerned.  [P  271  0  1] 

(b)  Civil  P.  C,,  S.  115-Scope. 

An  erroneous  decision  on  an  issue  is  no 
ground  for  revision  during  the  pendency  of 
the  auit.  [p  271  G  1] 

P.  K.  Basu— lor  Bespondent. 

Judgment.— This  is  an  application 
for  revision  of  the  findings  of  the  Town- 
ship Court  of  Zigon  on  certain  prelimi- 
nary issues,  namely:  (l).  Whether  the 
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promissory  note  in  suit  was  sufficiently 
stamped,  and  (2)  if  not,  whether  it  was 
admissible  in  evidence.  The  Township 
Court  held  that  the  promissory  note  was 
sufficiently  stamped  and  that,  therefore, 
the  second  isaue  did  not  arise.  It  is 
olear  that  this  view  is  erroneous.  One 
of  the  two  one  anna  stamps  on  the  pro- 
missory note  wag  not  duly  cincollod,  as 
required  by  S.  12  (i)  (h),  Stamp  Act,  and 
under  Cl.  (2)  of  the  same  section  tho 
promissory  note  was  to  be  deemed  un- 
stamped so  far  as  tho  uncancelled  stamp 
was  concerned.  One  one-anna  stamp 
nlone  was  insufficient  for  the  promissory 
note  in  suit.  Be  that  as  it  may,  an 
arronejus  decision  on  these  issues  is  no 
ground  for  revision  during  the  pendency 
af  the  suit.  An  error  in  the  decision  of 
these  issues  could  be  made  a  ground  of 
appeal  from  the  decree  pissed  in  the  suit 
Moreover  the  amended  plainl  filed  before 
the  determination  by  the  Township 
Judfjo  of  these  issues  bases  the  ohtiin  on 
alternative  causes  of  action,  namely  the 
promissory-note,  or  in  tho  event  of  tho 
promissory  note  being  held  inadmissible 
in  evidence  on  the  original  causo  of 
action,  the  loan  itsolf.  The  issues  in 
question,  are  not  such  as  are  sufficient 
to  dispose  of  the  suit,  whether  they  are 
found  in  the  affirmative  oi1  in  tho  nega- 
tive In  any  cage  there  are  no  grounds 
for  revision  and  I  dismiss  this  applica- 
tion with  costs,  advocate's  fee  2  gold 
inohurs. 

lJ.N/ll,K.  Revision  dismissed. 
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CHAIU,  J. 

Maung  Po  Thet  and  others  —  Appel- 
lants. 

v 

Daw  Shwe  My  in — Respondent. 

Special  Second  Appeal  No.  148  of  1929, 
Decided  on  9th  August  1929,  against 
decree  of  Dist.  Judge,  Thuyetmyo  in 
Civil  Appeal  No.  86  of  1928. 

Transfer  of  Property  Act,  S.  84 — Liability 
of  usufructuary  mortgagee  to  account  for 
me  a  no  profit!  arises  only  when  money  is 
actually  tendered  to  him — Transfer  of  Pro- 
perty Act,  S.  76. 

The  liability  of  the  usufructuary  mortgagee 
bo  account  for  the  me  a  no  profits  arises  only 
when  mouey  19  tendered  to  him.  The  money 
must  actually  ba  tendered  and  a  notice  sent 
by  the  mortgagor  asking  the  mortgagee  to 
come  to  his  place  and  take  the  money  cannot 


bo  a  tender  of  money  and  no  liability  of  the 
mortgagee  arises  bo  account  for  the  profits  of 
the  land  .  36  All.  139;  42  All.  420;  2  N.  L.  A, 
G2,  Ilclt  on.;  9L.  B.  R.  18,  Dist. 

[P  271  C  2,  P  272  0  2] 

So  Ni/un—tor  Appellants 

Lun  Thi — for    Respondent 

Judgment.  —  The  plaintiff  in  this 
case  sued  to  redeem  a  mortgage,  which  is 
admitted.  She  also  claimed  meaae  pro- 
fits for  last  year  on  the  ground  that  she 
offered  to  redeem  the  land  but  was  not 
allowed  to  do  so.  The  trial  Judge  gave 
a  more  redemption  decree  and  disallowed 
the  claim  for  mesne  profits  On  appeal 
the  learned  District  Judge  allowed  the 
plaintiff's  claim  for  mesne  profits  also. 
Ho  purported  to  follow  a  ruling  of  the 
late  Chief  Court  of  Lower  Burma  in  the 
03,30  of  Po  Tun  v.  K  Kha(l).  The  facts 
about  which  there  is  no  dispute  are  that 
the  mortgagor  did  ask  to  be  allowed  to 
rodeein  orally  and  also  wrote  a  letter 
offering  to  redeem  and  asking  the  mort- 
gagees to  bring  tho  title-deeds  to  her 
placo  when  they  would  be  paid  the 
money  two  diys  after  notice. 

The  mortgage  in  this  case  is  a  usufru- 
ctuary one,  and  in  this  class  of  mort- 
gages, tho  mortgagee  remains  in  posses- 
sion realizing  the  profits  of  tho  land  in 
liou  ot  interest,  S.  84,  T.  P,  Act,  enacts 
th.it  interest  on  the  principal  money 
ceases  from  the  date  when  the  money  is 
tendered  to  the  mortgagee,  On  an  appli- 
cation of  that  principle  tho  liability  of 
the  usufructuary  mortgagee  to  account 
for  the  mesne  profits  will  arise  only 
when  money  is  tendered  to  him.  It  has 
been  held  in  a  number  of  cases  that 
money  must  actually  be  tendered.  Thus 
in  Chetan  Das  v.  U-ovind  Saran  (2),  it 
was  held  that  an  offer  by  letter  to  pay 
the  money  due  on  a  mortgage  is  not  a 
good  tender.  In  a  lator  case  of  the  same 
High  Court  in  Mahomed  Mushtaq  Ali 
Khan  v.  Banke  Lai  (3),  where  a  notice 
was  sent  to  the  mortgagee  offering  bo 
pay  him  a  certain  sum  of  money,  it  was 
held  that,  as  no  actual  money  was  pro- 
duced, there  was  not  a  valid  tender  of 
the  sum  due  under  the  mortgage. 

In  a  case  which  arose  apparently  at 
Nagpur,  butof  the  reports  there  are  no 
copies  in_  this  Court,  it  was  held  that 

(1)  [1'JIG]  U  L.  B.  B.  18=3d  I.  C.  73,3=9  Bur. 
Ii.  T.  117. 

(2)  [1914]  36  All,  139=22  I.  C,  659=12  A,  L, 
J.  111. 

(3)  [1920]  42  All.  420=j3:I,  C.    931=18  A,  L. 

J.  440. 
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the  tender  must  be  mado  at  the  mort- 
gagee's place:  Makadaji  v.  Pairia  (4). 
The  notice,  therefore,  sent  by  the  mort- 
gagor asking  the  mortgagees  to  come  to 
I  her  place,  and  take  tho  money  cannot  bo 
1  tender  of  the  money  and  no  liabilities 
jof  the  mortgagees  can  possibly  arise  to 
account  for  the  profits  of  the  land. 

The  learned  District  Judge  followed 
thecase  of  Po  Tun  v.  E  Kha  (1).  If 
that  ruling  was  intended  to  lay  down 
broadly  that  a  production  of  money  was 
not  necessary  to  validate  an  offer  of 
redemption  in  all  oases,  I  cannot  accept 
it  But  in  that  case,  the  mortgagee 
denied  the  mortgage,  and  obviously  there 
was  no  use  in  tendering  money  to  a  mort- 
gagee, who  did  not  even  accept  the  posi- 
tion of  a  mortgagee.  That  case  is,  there- 
fore, distinguishable  from  the  present 
one.  For  those  reasons,  £  set  asido  the 
judgment  of  the  lower  appellate  Court 
and  restore  that  of  the  triu.1  Court. There 
will  be  no  order  as  to  costs  either  in  this 
Court  or  in  tho  -District  Court.  The 
order  as  to  costs  in  the  trial  Court  will 
stand. 

P  N./R.K.  Decree  set  aside. 

(4)   [1906]   2  N,  L.  R.  C2. 
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CHART,  J. 

Maung  Thu — Appellant. 
v. 

Maung  Skwe  Hla  and  others — Respon- 
dents. 

Special  Second  Appeal  No. '161  of  1929, 
Decided  on  9ch  August  1929. 

(a)  Buddhist  Law  (Burmese) — If  Burmese 
Buddhist  directs  one  of  coheirs  to  discharge 
his  liabilities  which  are  a  great  deal  less 
than  value  of  his  property,  transaction  is  to 
be  regarded  as  gift  of  excess  of  property 
over  debt  and  principle  of  part  performance 
does  not  apply  to  such  case — Part  Perform- 
ance. 

When  a  Burmese  Buddhist  directs  one  of 
the  heirs  bo  diachtirgo  his  luibilifcios  which  are 
a  good  deal  less  than  tho  value  of  his  proper- 
ties, find  take  over  hid  properties,  the  tranHaa- 
tion  IB  equivalent  to  &  gift  of  the  excess  of 
the  property  oV3t  the  debt,  or  i^will  of  thab 
excess,  it  may  bo  a  death-bed  gut  of  that  ex- 
cess. The  principle,  therefore,  of  part  per- 
formance, which  applies  to  a  purchaser  -of  the 
property  for  consideration  has  no  application 
to  such  a  case  and  if  such  heir  discharges  tho 
liabilities  by  selling  a  portion  of  the  property, 
he  holds  the  othoi  property  on  behalf  of  other 
heirs.  L?  273  C  1J 


(b)  Buddhist  Law    (Burmese) — Admission 
by  one  heir — Evidence  Act,  S    IB. 

Admission  by  a  person  that  one  of  the  heirs 
has  -absolute  right  to  tha  property  to  which 
tho  person  along  with  others  is  an  heir,  can- 
nob  affect  the  other  heirs.  [P  272  G  2] 

(c)  Decree — Form  of. 

Giving  of  money  decree  for  immovable  pro- 
party  is  wrong.  [P  272  G  2j 

P.  K.  Basu — for  Appellant. 

5    S.   Halkar — for  Respondents. 

Judgment. — The  plaintiff  in  this  su1^ 
claimed  as  the  stepson  of  one  Ma  Ye  to 
recover  a  house  and  site  from  the  defen- 
dants. The  house  admittedly  formed 
part  of  the  estate  of  one  Ko  Maung, 
whose  niece  Ma  Ye  was.  Ma  Ye  was  one 
of  the  eight  nieces  and  nephews,  and  it 
is  admitted  that  Ma  Ye  would  have  been 
entitled  to  a  one-eighth  share,  if  there 
were  no  circumstances  showing  that  she 
had  obtained  the  whole  of  this  property. 
Her  case  was  that  Ko  Maung  at  his 
death  asked  her  to  take  his  properties 
and  discharge  his  liabilities  and  that 
and  did  so.  She  had  been  paying  the 
taxes  on  tho  house  and  remained  in  pos- 
session of  the  house  till  she  died.  These 
are  the  circumstances  relied  upon  by  the 
learned  advocate  for  the  appellant  as 
showing  that  Ma  Ye  had  become  the 
owner  of  the  house.  He  also  relies  upon 
tho  reply  sent  by  ono  of  the  heirs,  IVLiung 
Shwe  Hla,  to  a  notice  sent  on  behalf  of 
the  appellant.  The  position  taken  up 
by  Mciung  Shwe  Hla  will  not,  as  a  mat- 
ter of  fact  *ifoct  the  other  heirs,  even  if 
the  letter  could  be  deemed  to  be  an  ad- 
mission of  the  rights  of  Ma  Ye  to  the 
property.  The  trUl  Judge  accepted  the 
plaintiff's  contention  and  gave  him  a  de- 
cree as  prayed.  This  was  varied  by  the 
lowor  appellate  Court  which  held  that 
the  plaintiff  was  entitled  to  a  l/12th 
share  in  the  property  as  Md.  Ye's  son  and 
gave  him  a  money  decree  for  41-10-8. 
This  giving  of  money  decree  for  immov- 
able property  is  wrong,  but  no  objection 
is  taken  by  the  learned  advocate  in  res- 
pect of  this  part  of  the  decree,  and  I  do 
not  propose  to  interfere  with  it,  if  I  am 
in  favour  of  tho  respondents  in  other 
respects. 

The  decision  of  the  case  depends  upon 
exactly  what  happened  when  Ko  Maung 
died  and  the  construction  to  be  put  upon 
that  transaction.  The  evidence  obvious- 
ly is  nob  quite  clear,  and  the  circum- 
stances in  which  Ma  Ye  paid  the  debt 
and  remained  in  possession  of  the  pro- 
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perfcy  are   ambiguous  and  are    capable  of 
being  construed  that  sheas  one  of  tbe  co- 
heirs waB  acting  on  bebalf  of  herself  and 
other  co-heirs  and    nob  necessarily    that 
she  was  acting  as  carrying  out  the  direc- 
tions of  Ko  Maung  it  is  highly    probable 
as    the  lower   appellate   Courb  has  held 
and  it   ha?  not    been  shown    that    it  was 
wrong  in  so  holding   that  M.i  Ye   sold  a 
portion   of  the  property,  discharged    the 
Chetbyar's  liability  and  remained  in  pos- 
session   of   the    unsold    property.     The 
learned  trial  Judges  viewed  the   transac- 
tion   as   an    inchoate   sale  and  applying 
the  principles  of  part  performance,    held 
that  Ma  Ye  was  entitled  to  the  property, 
though  there  was   no  registered    convey- 
ance.    But  the  transaction  is    capable  of 
being  viewed  in  a  different  light      When 
A  Burmese  Buddhist   directs   one  of   the 
heirs   to  discharge  his  liabilities,  which 
iare  a  good  deal  less  than  the  value  of  his 
properties,  and    take  over  his    properties 
the  transaction  is  equivalent  to  a  gift  of 
the  excess  of  the  property  over  the  debt, 
or  a  will   of  that  excess,  or  it  may    be  a 
death-bed  gift  of  the  excess.     The  princi- 
ples,   therefore,  which  would  apply    to  a 
purchaser  of    the  property  for   considera- 
tion have  no  application  to  a  case  of  this 
nature.     Even,  therefore,  on  the  assump- 
tion   that  this  part  of  Ma  Ye's    CJLBO  was 
true,  in  my  opinion  she  would  be  holding 
this    property  on    behalf    of    all  her  co- 
heirs,   having    sold    a    portion    and   dis- 
charged the  liabilities  of  the  deceased.  In 
this  view  the  judgment  of   the    lower  ap- 
pellate Oourfc    is  righh,    and  I    therefore 
dismiss  this  appeal  with  costs 

P.N./H  K.  Appeal  dismissed. 

A.  I.  R.  1929  Rangoon   273 

RUTLEDGE,  0.  J.,    ANU   BROWN,  J. 
Ma  Shopjambi — Applicant. 

v. 

Mubarak  Ali  and  others — Respondents- 

Civil  Bevn.    No.  23G   of  1927,  Decided 

on  18th   March  1929,  from  order  of  Dist. 

Judge,  Akyab,  in  Civil  Miso,  Case  No.  88 

of  1926. 

Civil  P.  C.,  O.  33,  R.  5  (dj— Court  examin- 
ing only  applicant  and  taking  into  considera- 
tion hii  examination  ai  well  at  hit  petition 
—It  also  taking  judicial  notice  of  certain 
proceeding!  in  which  applicant  wai  party- 
Court's  action  ii  proper— Civil  P.  C.  O.  33, 
R.  7., 

Ib  is  open  to  the  Court  to  consider  not 
only  tho  statements  made  in  the  plaint  but 

1929  B/35  &  36 


also  tho  statements  made  in  his  examina- 
tion by  (he  applicant  before  determining  whe- 
ther hia  allegations  disclose  a  cause  of  notion 
as  laid  down  in  O.  33,  R.  5  (d)  ;  but  the  Court 
cannot  examine  other  witnesses  for  deciding 
tha  question  of  limitation  or  any  other  ques- 
tion than  the  pauperism  of  tho  applicant. 

[P  273  G  2] 

The  Court  did  not  examine  any  other  wit- 
ness thab  -  the  applicant  himself.  It  took 
into  consideration  the  applicant's  examina- 
tion as  well  ns  his  petition.  It  also  took 
judicial  notice  of  certain  proceedings  in 
Court  in  which  the  appplicaot  was  a  party 
and  in  which  he  made  certain  applications 

Held  :  that  the  Court's  action  was  perfectly 
correct  .  46  Gal.  051,  Llel.  on.  [P  274  C  1] 

Sein  Tun  Aung—  for  Applicant. 
ft..  Cm  Bose — for  Respondents. 
Judgment. — This  is  a  petition  by 
way  of  revision  from  the  order  of  the 
learned  District  Judge  of  Arakan,  dis- 
missing the  petitioner's  application  to 
sue  as  a  pauper  under  O.  33,  B.  5 
(d),  that  her  allegations  do  not  show  a 
cause  of  action  inasmuch  as  the  cause 
of  action,  if  any,  has  been  long  barred  by 
limitation  The  main  objection  urged 
ii  that  the  Court  was  not  competent 
at  the  enquiry  into  her  pauperism  to 
go  into  the  merits  of  her  case  and  dis- 
miss it.  The  learned  trial  Judge,  wo 
notice,  has  discussed  in  the  first  three 
pages  of  his  judgment  a  number  of  cases, 
not  a  single  one  of  which  is  reported  in 
an  authorized  report.  They  are  con- 
sequently of  no  assistance  to  us  and  have 
no  binding  force  as  authorities  on  the 
trial  Court. 

The  decisions  of  the  several  High  Courts 
are  by  no  means  unanimous  in  respecb 
of  how  far  a  Court  may  go  in  enquiring 
into  the  substance  of  the  cause  of  action 
in  applications  to  sue  as  a  pauper.  But 
the  decision  relied  on  on  behalf  of  tho 
petitioner  in  Joycndra  Narayan  v.  Durqa 
Char  an  (1J,  is  really  against  her.  There 
a  B3Qoh  of  the  Calcutta  High  Court  held 
that  it  is  open  to  the  Court  to  consider 
not  only  the  statements  made  in  the 
plaint  but  also  the  statements  made  iu 
his  examination  by  tbe  applicant  before 
determining  whether  his  allegations  dis- 
close a  cause  of  action  as  laid  down  in  0 
33,  B.  5.  clause  (d),  but  the  Court  cannot 
examine  other  witnesses  for  deciding  the 
question  of  limitation  or  any  other  ques- 
tion than  the  pauperism  of  the  applicant 
It  is  not  suggested  that  any  other  wit- 
ness has  been  examined  here  except  the 
applicant  herself.  The  Court  has  Jiaken 
"  ^Cil.~G51=5a  I."C.  Gl6T 
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into  consideration  her  examination  as 
well  as  her  petition  which  if  admitted 
constitutes  her  plaint.  The  Court  has 
also  taken  judicial  notice  of  certain 
proceedings  in  Court  in  which  the  peti- 
tioner was  party  and  in  which  she  made 
certain  applications.  In  so  doing  the 
Court's  action  was,  in  our  opinion,  per- 
fectly correct 

The  learned  trial  Judge  has  set  out 
very  clearly  from  the  5th  page  of  his 
judgment  beginning  with  the  words  : 

"The  first  ground  of  objection  is  thab  the 
plaint  discloses  no  subsisting  cause  of  aobion 
and  that  applicant's  claim  is  barred  by  limita- 
tion" 

dowa   to   the    middle  of    the   7th  page 
ending  with  the  words  : 
11  and  I  do  not  think    any    such  trust    can  ba 
inferred  from  the  circumstances  of  the  present 
case" 

his  reasons  for  holding  that  the  peti- 
tioner's present  claim  is  on  the  face  of 
it  barred  by  limitation.  We  -are  in  full 
agreement  with  his  finding  and  do  not 
consider  it  necessary  to  add  any 
further  reasons.  The  application  is  dis- 
missed with  costs 

P.N  /U  K.  Revision    dismissed. 
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RUTLEDGE,  C.  J.,  AND  BROWN,    J. 

U  Dun  Htaiu  and  another  —  Appel- 
lants. 

v. 

Maung  Aw  and  others — Respondents. 

Letters  Patent  Appeal  No.  134  of  1928, 
Decided  on  25tli  March  1929,  from  judg- 
ment of  Rangoon  High  Court  in  Second 
Appeal  No.  254  of  1928. 

(a)  Contract  Act,  S.  40  —  Illustrations    (a) 
and  (b) — Specific  performance  can  be  asked 
against    legal     representative   in   respect   of 
contract    for    purchase    of    immovable  pro- 
perty. 

In  view  of  9.  40  and  its  illustrations  which 
indicate  the  class  of  contracts  which  the  legal 
repreaenbative  of  a  person  must  perform  and 
those  which  one  cannot  ask  him  to  perform, 
the  specific  performance  can  be  asked  against 
A  legal  representative  in  respect  of  a  contract 
for  purchase  of  immovable  property  and  the 
remedy  does  not  die  with  the  party  who  agrees 
to  purchase.  L?  274  G  2] 

(b)  Specific  Relief  Act,  S.  27  (b)-Scopc. 

The  words  "any  other  person  claiming  un- 
der him  by  a  title  arising  subsequently  to  the 
contract."  include  the  heirs  and  legal  repre- 
sentatives of  a  deceased  party  to  a  contract. 

[P  271  C  2} 

Thet  Tun— lor  Appellants, 
Halkar — for  Respondents. 


Judgment. —  This  is  an  appeal  by 
special  leave  from  a  judgment  on  second 
appeal  'by  Das,  J.,  reversing  the  decision 
of  the  Sab-Divisional  Court,  confirmed 
on  first  appeal  by  the  District  Court  of 
Amherst,  on  the  ground  that  specific 
performance  could  not  be  asked  in  res- 
pect of  a  contract  for  the  purchase  of  im- 
movable property,  the  remedy  apparently 
in  the  opinion  of  the  learned  Judge, 
dying  with  the  party  who  agreed  to  pur- 
chase. This  decision  seems  bo  be  irre- 
concilable with  S.  40,  Contract  Act  and! 
its  illustrations,  namely: 

"(a)  A  promises  to  pay  B  a  sum  of  money. 
A  may  perform  this  promise  either  by  perso- 
nally paying  the  money  to  B  or  by  causing  it 
to  be  paid  to  B  by  another:  and,  if  A  diea  be- 
fore the  time  appointed  for  payment,  his  re- 
presentatives muat  perform  the  promise,  or 
employ  some  proper  person  to  do  so. 

(b)  A  promises  to  paint  a  picture  for  B.  A 
must  perform  this  promise  personally," 

These  illustrations  seem  to  indicate 
the  class  of  contracts  which  one  cannot 
ask  the  legal  representatives  of  a  dead 
man  to  perform  such  as  the  painting  of  a 
picture,  and  the  class  of  contracts  which 
the  legal  representatives  must  perform 
such  as  the  payment  of  the  balance  of 
purchase  money,  as  in  the  present  case. 
The  learned  Judge  seems  to  have  miscon- 
strued the  terms  of  S.  27,  Cl.  (b),  Specific 
Relief -Act.  The  words: 

"any  other  person  claiming    under  him  by    a 
title  arising  subsequently  to  the  contract," 

in  our  opinion  clearly  include  the  heirs 
and  legal  representatives  of  a  deceased 
party  to  a  contract.  The  test  is  not  whe- 
ther they  repudiate  and  wish  not  to  be 
bound  by  the  contract,  which  their  pre- 
decessor-in-title  had  entered  into,  but  it 
is  whether  they  are,  in  fact,  the  heirs 
and  legal  representatives  of  such  deceased 
party.  If  they  are,  the  estate  of  the  de- 
ceased is  vested  in  them  and  "that  vesting 
of  title  arose  subsequently,  namely,  on 
death,  to  the  contract  in  suit.  They 
claim  under  him  by  operation  of  law,  be- 
ing his  heirs  and  legal  representatives. 
1C  the  estate  is  unable  to  meet  the  legal 
obligations  of  the  deceased,  the  law  does 
not  require  them  to  do  the  impossible. 
No  personal  liability  devolves  upon  them 
but  the  estate  which  has  come  into  their 
hands  is  answerable  for  the  liabilities  of 
its  deceased  owner,  and,  as  represen- 
tatives of  the  latter,  they  must  defray 
these  liabilities  so  far  as  that  estate  will 
enable  them  to  do  so.  The  Ire  points 
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raised  in  the  memorandum  of  appeal  before 
Das,  J.,  do  not  seem  to  have  been  proved 
before  him  and  do  nob  require  discussion 
here.  For  these  reasons  we  reverse  the  de- 
cision of  this  Court-and  restore  the  order 
of  the  District  Court.  The  plaintiff-ap- 
pellants to  have  costs  throughout. 
P.N./R.K.  Decision  reversed. 
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MAUNG  BA  AND  BROWN,  JJ. 

U  Lu  Gale    and    another — -Appellants 

v. 

M.  Mahomed'  Ilabi — Respondent. 
First  Appeal  No.  185  of  1929,  Decided 
on  28th  August  1929. 

(a)  Civil  P.  C  ,  S.  60— Application. 

Section  60  does  not  apply  to  executions 
jnder  a  mortgage  decree.  [P  275  G  1] 

(b)  Civil  P.C.,  S.  47— Correctness  of  decree 
cannot  be  called  in  queition  in    execution. 

A  judgment-debtor  cannot  raiso  an  objec- 
tion that  he  has  no  saleable  interest  in  tho 
property  ordered  to  be  sold  in  execution  ot 
<i  mortgage-decree.  The  proper  time  to  raise 
•nich  objection  is  at  the  hearing  of  tho  suit 
and  before  uho  decree  ordering  the  sale  is 
passed:  A.I. 11  192G  Fat.  202,  34  All.  '25,  ltd.  on. 

[P  275  C  1] 

S  Ganyuli — for  Appellants. 

Judgment. — The  District  Court  of 
Pegu  has  ordered  the  sale  of  certain  pro- 
perties in  execution  of  a  mortgage- 
decree.  We  are  asked  to  set  aside  that 
order  on  the  ground  that  the  judgment- 
debtors  have  no  saleable  interest  in  the 
property  and  that  S  GO,  Civil  P.  C., 
therefore,  applies.  The  property  in 
question  apparently  consists  of  land 
which  forms  part  of  a  Government  estate, 
and  for  which  the  appellants  are  lessees 
or  licensees  of  Government.  It  is  stated 
that  the  appellants'  license  has  not  been 
renewed  for  the  current  year  We  are 
unable  to  see  how  it  is  possible  to  pass 
the  order  desired.  The  property  is  not 
being  sold  in  execution  of  an  ordinary 
money  decree,  but  in  execution  of  a 
mortgage-decree.  No  attachment  is  neces- 
sary and  the  provisions  of  S.  60,  Civil 
P.  C.,  do  not  apply.  Further  if  the 
provisions  of  the  section  did  apply  the 
proper  time  to  raise  the  objection  was 
at  the  hearing  of  the  suit  and  before  the 
decree  ordering  the  sale  was  passed.  The 
correctness  of  that  decree  cannot  now 
be  called  in  question  in  execution.  The 
sale  will  not  of  course  pass  anything 


more  than  the  right,  title  and  interests 
of  the  parties  in  the  mortgaged  proper- 
ties, but  the  decree-holder  has  under 
the  decree  the  right  to  put  that  to  sale 
if  he  so  desires.  The  view  we  are  tak- 
ing is  that  taken  by  the  High  Court  of 
Patna  in  tho  case  of  Amnt  Lai  Seal  v. 
Jagat  Chandra  Thakur  (l),  and  by  the 
majority  of  the  Full  Bench  of  the  High 
Court  of  Allahabad  in  the  case  of  Bhola- 
nath  v.  Mt  Ki short  (2).  We  dismiss 
this  appeal  under  the  provisions  of 
O.  41,  B.  11,  Civil  P.O. 

P.N./R  K  Appeal  dismissed. 

(1)  A.  I.~B.  192JT Pat ~,~202=~4 Pa"tT G96\  " 

(2)  [1912]  34    All.    25  =  11    I.    0.    646  =  8 

A.  L.  J.  1015. 
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RUTLEDGt:  C,  J.,  AND  BROWN,  J. 

Ha  Bibi  and  others — Appellants, 
v. 

Abdul  Hamead  Khan  and  others  — 
Respondents. 

First  Appeal  No  202  of  1928,  Decided 
on  13th  June  1929,  from  decree  of  Dist. 
Judge,  Tharrawaddy,  in  Civil  Regular 
No.  8-A  of  1928. 

Limitation  Act,  Art.  120 — Scope. 

It  cannot  be  said  that  all  suite,  irrespective 
of  their  nature,  which  are  baaed  on  an  award 
must  be  governed  by  Art.  120  :  A.  I.  R.  1921 
Bom.  389  ;  A.I.  11.  1925  Bmn.  519  ;  33  Gal.  881  ; 
A.  I.  H.  1923  Hang.  108  and  A.  I.  R.  1921 
Lah.  71,  Ref.  [P  276  0  2] 

Auzan — for  Appellants. 

E.  Maung — for  Respondent  1. 

Judgment, — The  plaintiff-respondent 
Abdul  Hamoad  Khan  brought  a  suib 
against  the  appellants  and  the  other 
respondents  for  possession  of  a  share  in 
an  estate.  The  property  in  dispute  ia 
the  estate  of  Nahiruddin  and  his  wife, 
Sunni  Mahoinedans,  both  of  whom  died 
in  the  year  19L4.  They  loft  as  heirs  6 
daughters.  The  plaintiff-respondent  mar- 
ried one  of  the  daughters,  Marian  Bibi, 
who  diedou  9th  November  1921.  He 
had  two  daughters  by  her  and  they  have 
both  since  died,  and  he  now  claims 
under  the  Mahomodan  Law  to  be  en- 
titled to  an  ll/12th  share  of  Marian 
Bibi'a  share  in  the  estate  The  plainb 
as  originally  filed  set  forth  that  in  the 
year  1920,  the  question  of  partitioning 
the  estate  between  the  heirs  was  refer* 
red  to  one  U  Nyein,  who  made  an  award. 
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Under  that  award,  certain  lands  were 
apportioned  to  Marian  Bibi  bub  she 
never  in  fact;  gob  possession  of  those 
lands.  A  house  was  also  awarded  to 
hor,  and  she  did  get  possession  of  that 
house,  but  since  her  death  the  plaintiff- 
respondent  has  handed  the  house  back 
to  the  defendant  appellant  1,  Ma  Bibi. 
The  plain  till'  subsequently  filed  an  amen- 
ded plaint.  In  that  plaint,  he  again 
sets  forth  the  award.  He  gave  further 
details  about  the  house  and  as  regards 
the  paddy  land  said  thut  Md  Bibi  had 
paid  to  Marian  Bibi  the  rents  and  pro- 
fits of  the  paddy  land  awarded  to  her. 
it  is  not  disputed  that  the  plaintiff  did 
represent  his  deceased  wife  Marian  Bibi 
to  the  extent  of  an  ll/12th  share  of  her 
estate.  The  award  by  U  Nyein  was 
denied  and  it  was  contended  that  the 
estate  was  partitioned  a  year  or  two  be- 
fore the  suit  was  filed.  The  defence 
claims  that  about  a  year  and  half  before 
the  filing  of  the  suit  there  had  been  a 
final  partition  of  the  estate  and  that  the 
plaintiff  was  a  consenting  party  to  this 
partition.  It  became  quite  clear,  how- 
ever, in  evidence  that  at  this  so  called 
partition,  the  plaintiff  was  not  awarded 
any  share.  He  has  since  married  an- 
other daughter  of  the  deceased,  but  the 
share  claimed  by  her  is  quite  distinct 
from  that  claimed  by  the  plaintiff  as 
heir  of  Marian  Bibi. 

The  trial  Court  found  that  the  so- 
called  award  by  TJ  Nyein  in  1920  had 
been  proved,  but  that,  for  some  reason 
which  the  learned  Judge  does  not  make 
very  clear,  it  was  abortive.  He  held, 
however,  that  the  plaintiff  was  entitled 
to  claim  his  share  in  the  estate  irres- 
pective of  the  award  and  gave  him  n. 
decree  accordingly.  The  present  appeal 
has  been  filed  on  a  number  of  grounds, 
hat  only  one  ground  has  been  pressed 
before  us,  and  that  is  thafe  the  suit  was 
barred  by  limitation.  The  contention 
is  that  the  suit  was  one  for  enforcing  an 
award,  that  the  article  of  the  Limitation 
Aot  applicable  to  such  suits  is  Art.  120, 
and  that  as  the  award  is  dated  more 
than  6  years  before  the  filing  of  the  suit, 
the  suit  is  barred  by  limitation. 

We  have  been  referred  to  certain  rul- 
ings, whioh  it  is  contended  to  support 
the  view  that  the  suit  to  enforce  an 
award  must  for  the  purposes  of  limita- 
tion be  held  to  be  governed  by  Art.  120. 
In  the  case  of  Rajmal  Oirdharlal  v. 


Maruti  Shivram  (l),  a  suit  was  brought 
to  enforce  an  award.  It  had  been  con- 
tended that  ths  article  of  Limitation  ap- 
plicable to  such  a  suit  was  Art.  113  and 
that  for  this  reason  the  suit  was  barred 
by  limitation.  The  Court  overruled  this 
contention  and  the  learned  Chief  Justice 
in  his  judgment  stated  that  the  period 
allowed  was  6  years  under  Art.  120.  He 
dealt  with  tho  matter  in  these  words  : 

11  It  seems  to  be  settled  now  that  a  suit  to 
enforce  an  award  IR  a  suifc  uofc  provided  by 
any  other  article  of  (he  Limitation  Aot.  Then 
the  tune  is  6  years  under  Art.  120." 

There  is  no  discussion  of  authorities 
and  no  further  reason  given  for  this 
decision.  The  report  of  the  case  does 
not  show  what  was  the  nature  of  the 
award,  and  the  effect  of  the  judgment 
was  that  Art.  113  did  not  apply  and  that 
the  suit  was  not  barred  by  limitation. 
It  does  not  seem  to  us  that  this  is  an| 
authority  for  the  contention  that  inj 
every  case  suits  which  are  based  on  an! 
award  must  be  governed  by  Art.  120.  In 
a  later  Bombay  case  Nanalal  Lallubhai 
v.  Chottalal  Narsidas  (2)  tho  decision 
in  Rajmal  Girdharial's  case  (l)  was  fol- 
lowed. In  this  latter  case,  the  award 
was  for  the  payment  of  money  and  the 
effect  of  the  decision  was  that  the  plain- 
tiff was  allowed  6  years  within  which 
to  file  his  suit  instead  of  the  ordinary 
3yeais  that  would  have  been  allowed 
in  a  suit  for  recovery  of  money  due 
Here  again  there  was  no  discussion  of 
tho  principles  underlying  the  decision. 

On  the  other  hand  the  High  Court  of 
Calcutta  in  the  case  of  Bhajahari  Sahc 
ttamkya  v.  Bchary  Lai  Basak  (3)  held 
that  in  a  suit  brought  on  an  award  by 
an  arbitrator  declaring  the  plaintiff's 
right  to  land,  suit  being  for  the  recover;, 
of  possession  of  land  was  a  suit  under 
Art  142  or  144,  Lim.  AcL  This  case 
was  followed  in  the  Upper  Burma  case 
of  Maung  Ne  Dun  v.  Mating  Cho  (4). 
Another  case  whioh  has  been  cited  for 
the  appellants  that  of  Kaitar  Singh  v. 
Bhayat  Singh  (5),  is  not  of  much  as- 
sistance, and  it  was  admitted  that  in 
that  case  Art.  120  was  the  article  ap- 
plicable. 

Now  the  present  case,  though  as  fra- 
med it  was  in  part  based  on  an  award, 

(!)  A.  I.  R.  I'JSil  Bom.  309=45  Bom.  329. 
(2  A.  I.  R.  1925  Bom.  519=49  Bom.  693, 
(3)  [1906]  33  Gal.  881=r4  C,  L.  J.  102. 

4)  A.  I.  R.  1923  Rang.  108. 

5)  A,  I.  R.  1921  Lab.  71=2  Lib.  830. 
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-was  in  substance  a  suit  for  a  share  in 
the  estate  of  a  deceased  person.  If  the 
award  was  treated  as  a  valid  award,  it 
would  have  the  effect  of  vesting  certain 
rights  in  immovable  property  in  Marian 
Bibi  and  the  suit  would  be  one  for  pos- 
session of  that  immovable  property. 
There  is  no  specific  article  of  the  Limi- 
tation Act  applying  to  suits  for  the  en- 
forcement of  an  awapl.  It  may  be  that 
in  many  such  suits,  it  would  be  impos- 
sible to  say  that  the  suits  can  be  classi- 
fied under  any  other  article,  and,  there- 
fore, that  Art.  120  applies.  But  had  the 
legislature  intended  Hi  at  in  all  suits  to 
enforce  an  award,  entirely  irrespective 
of  their  nature,  the  period  of  limitation 
applicable  should  be  6  years  it  is  extre- 
mely unlikely  that  a,  specific  article  dealing 
with  such  suits  would  not  have  been  in- 
carted  in  the  schedule.  Actually  the  decree 
us  framed  is  not  directly  based  on  the 
4b\vard  at  all.  The  trial  Court  haa  held 
ohe  upward  to  be  abortive  and  has  merely 
passed  a  preliminary  decree  declaring  the 
plaintiff  to.be  entitled  to  ll/I2th  of  the 
share  of  the  deceased  wife  Marian  Bibi 
in  the  estate  of  her  parents.  And  re- 
garded as  a  suit  fora  share  in  this 
estate,  we  agree  with  the  learned  trial 
Judge  that  the  suit  was  not  barred  by 
limitation,  tho  iinding  being  to  the  e licet 
i.hat  until  quite  recently  the  estate  or 
;*t  any  rate  Marian  Bibi's  share  of  it  has 
been  expressly  held  by  Mo.  Bibi  ou 
behalf  of  the  other  heirs.  \Ve  are, 
therefore,  of  opinion  that  the  trial  Judge 
was  right  in  holding  that  the  suit  was 
not  barred  by  limitation.  No  other 
point  has  been  pressed  before  us  on  be- 
half of  the  appellants,  and  we  must, 
therefore,  dismiss  this  appeal  with 
costs. 

P.N./B.K.  Appeal  dismissed. 
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MTA  Ba,  J. 

M a  Yin  and  another — Appellants. 
v. 

M  a  Bok  and    others — Respondents. 

Special  Second  Appeal  No.  89  of  1929, 
Decided  on  15bh  August  1929,  from 
decree  of  Dish.  Judge,  Amherst,  in  Civil 
Appeal  No.  153  of  1928. 

Regulation  Act,  S.  57  (5)  —  S.  57, 
Registration  Act  only  shows  thai  when 
secondary  evidence  has  in  any  way  been 


introduced  as  by  loss  of  original  document 
copy  certified  by  Registrar  is  admissible  to 
prove  contents  of  original  —  Evidence  Act, 
S.  65  (f). 

Section  57,  Registration  Act,  only  shows 
that  when  secondary  evidence  has  in  any 
way  boen  introduced  as  by  proof  of  the  loss 
ot  the  original  docuraeub  a  copy  certified  by 
the  Hagiatrar  shall  bo  admissible  for  the  pur- 
pose of  proving  the  contents  of  the  original, 
that  is,  ib  shall  be  admitted  without  other 
proof  t twin  tho  Registrar's  certificate  of  tho 
correotnobb  of  the  copy  and  shall  ha  taken  at* 
a  true  copy.  But  that  doea  not  make  auoh  a 
copy  a  document  which  may  bo  givon  in  evi- 
dence without  other  evidence  to  introduce  it. 

[P  278  0  1] 

JH^Launq — for  Appellants. 

Darwood — fur  Respondents. 

Judgment, — The  appeal  turns  upon 
the  question  as  to  the  admissibility  of 
the  document  Kx  1  which  is  a  certified 
copy  of  a  registered  deed  of  gift  alleged 
to  have  been  executed  by  M*  Bok  and 
Ma  Lauk,  both  deceased  in  favour  of  the 
first  appellant  and  father  of  the  second 
appellant,  on  7th  May  19L4.  Both  the 
Courts  below  have  held  on  the  evidenoa 
Miat  the  appellants  failed  to  prove  the 
alleged  loss  of  the  deed,  and  this  being 
a.  pure  question  of  fact,  ground  1  set 
out  in  the  memorandum  of  appeal  is 
untenable  und  has  not  been  pressed.  The 
plaintiff  respondents'  case  is  that  Ma 
Bok  and  Ma  Ld.uk  made  a  valid  gift  of 
only  1/3  of  the  land  in  suit  to  Maung 
Ran  Lun  by  registered  deed,  bub  the  defen- 
dant appellants  claim  that  the  whole  of 
the  land  was  given  to  Maung  San  Lun. 

The  appeil  huia  boon  pressed  on  the 
lines  indicated  in  grounds  2  and  3  of 
appeal  The  provisions  of  3.  65  (e). 
Evidence  Aot,  and  of  S,  65  (f)  read  with 
S.  57  (5),  Registration  Act.  have  been 
relied  on  in  support  of  these  grounds. 
The  general  rule  as  to  the  proof  of  do- 
cuments declared  in  S.  64,  Evidence  Act. 
is  that  the  documents  must  he  proved 
by  primary  evidence,  that  is,  by  prod  ac- 
tion of  the  documents  themselves,  and 
S.  65  deals  with  the  exceptions  to  this 
rule  Cn  Krishna  Kishuri  v.  Kishori 
Lai -(I),  their  Lordships  of  the  Privy 
Council  held  that  secondary  evidence  of 
the  contents  of  a  document  cannot  be 
admitted  without  the  non-produotion  of 
the  original  being  first  accounted  for,  BO 
as  to  bring  it  within  one  or  other  of  the 
OIS89  provided  in  9.  65,  Evidence  Aot. 
Thuq  the  learned  authors  of  the  Law  oi 
TO'CISST]  1*0*1.  486=141.  A.  71=5  9»r.  Id 
(P.O.). 
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Evidence  applicable  to  British  India, 
Sir  John  Woodroffe  and  Mr.  Amir  AH 
pointed  out  at  p  508  of  the  eighth  edi- 
tion, that  although  there  are  cases  in 
which  secondary  evidence  is  admissible 
even  though  the  original  is  in  existence 
and  produoeable  as  in  the  case  of  Ols.  (e) 
(f)  (b)  and  (g),  S.  65,  ordinarily,  it  must 
be  shown  that  the  document  is  nob  pro- 
duoeable in  the  natural  senae  of  the  word 
for  this  is  the  general  ground  upon  which 
secondary  evidence  is  admitted. 

With  reference  particularly  to  the 
operation  o(  8.  57  (5),'  Registration  Act 
or  8,  65  (f),  Evidence  Act,  I  think  it  is 
safe  to  accept  the  view  expressed  in  the 
case  of  Harishchunder  Mulliok  v.  Pro- 
sunno  Coomer  Banerjee  (2),  which  is  to 
the  effect  that  8  57,  Registration  Act, 
only  shows  that  when  secondary  evidence 
has  in  any  way  been  introduced  as  by 
proof  of  the  loss  of  the  original  docu- 
ment a  copy  certified  by  the  Registrar 
shall  be  admissible  for  the  purpose  cf 
proving  the  contents  of  the  original,  that 
is,  it  shall  be  admitted  without  other 
proof  than  the  Registrar's  certificate  of 
the  correctness  of  the  copy  and  shall  be 
taken  as  a  true  copy.  Bub  that  does  not 
make  such  a  copy  a  document  which 
may  be  given  in  evidence  without  other 
evidence  to  introduce  it.  I  see  no 
reason  bo  interfere  with  the  judgment 
and  decree  of  the  Courts  below.  The 
appeal  is  dismissed  with  costs 

P.N./Tl  K.  Appeal  dismissed. 

(2)  22~W.  R.  m 
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CARR,  J. 

Nga  Po  Nyive — Accused — Applicant. 
v. 

Emperor— Opposite  Party. 

Criminal  Revn.  No.  87-B  of  1929 
Decided  on  12th  March  1929,  from  order 
of  Addl.  Mag.,  Taungdwingyi,  in  Criminal 
Regular  No.  164  of  1928. 

(•)  Penal  Code,  S,  227— In  caie  under 
S.  227  conviction  of  accuied,  its  date  of 
•entence  and  fact  that  accuied  wai 
granted  reminion  of  punishment  and  the 
condition!  on  which  remiuion  wai  granted 
muftt  be  proved  by  documentary  evidence. 

In  a  case  under  S.  227  tho  conviction  of  the 
accused,  ita  date  and  tho  sentence  passed 
should  be  proved  by  documentary  evidence. 
Further  the  facts  that  the  accused  person  wag 
granted  a  remission  of  punishment  and  that 
the  conditions  on  which  the  remission  was 
gran  tod  must  also  be  proved  by  documentary 


evidence.  But  the  fact  that  tho  accused  la. 
the  person  convicted,  sentenced  and  granted 
remission  and  that  he  has  committed  a  breach 
of  a  condition  of  remission  may  be  proved  by 
oral  evidence.  The  Magistrate  should  not 
overlook  tho  requirements  of  documentary  evi- 
dence and  the  accused  should  not  be  ques- 
tioned at  all  until  proper  evidence  is  on  tho 
record.  [P  278  02] 

(b)  Burma  Act  (3  of  1928),  S.  2— Scop* 
— Penal  provision  hai  no  retrospective  effect 
— Interpretation  of  Statutes, 

Section  2  baa  no  retrospective  effect.  On  tho 
ordinary  principles  of  penal  legislation  a 
penal  provision  does  not  have  retrospootivo 
effect.  [P  279  C  1] 

Judgment. — The  respondent,  Nga  Po 
Ngwe,  has  been  convicted  under  8.  227, 
I.  P.  G.,  of  a  breach  of  a  condition  of 
remission  of  punishment,  and  has  been 
sentenced  under-  that  section  and  S.  2, 
Burma  Act  3  of  1928,  to  nine  months 
rigorous  imprisonment.  The  unexpired 
portion  of  his  original  sentence  was 
found  to  he  four  months  and  26  days 

In  a  case  under  S.  227,  Penal  Code,  it 
is  necessary  to  prove  the  following  :  j 

1.  That  the  accused  person  has  bee? 
convicted  and  sentenced.  Tho  conviction 
and  its  date  and  the  sentence  passed 
should  under  Chap  6,  Evidence  Act,  he 
proved  by  documentary  evidence,  that  is 
by  the  judgment  in  the  case.  The  judg- 
ment being  a  public  document  it  may, 
under  S.  65  (o),  Evidence  Act,  be  proved 
by  a  certified  copy.  But  oral  evidence 
to  prove  it  is  not  admissible. 

2  That  the  accused  person  was  gnuted 
a  remission  of  punishment.  This  again 
must  be  proved  by  documentary  evidence 
that  is,  by  the  order  granting  the  remis 
sion  Here  also  a,  certified  copy  of  the 
order  is  admissible,  but  no  other  form  of 
secondary  evidence 

3.  The  conditions  on  which  the  remis- 
sion   was  granted.     This   again  is  prov- 
able only  as  above,    i.e.,  by    a   certified 
copy  of  the  order  of  remission     The  bond 
executed  by  the  accused  should  also   be 
put  in,  or  a  certified  copy  of  it. 

4.  The  fact   that   the  accused    is  the 
person  convicted,  sentenced  and    grantedj 
remission    must  be    proved,  and    for  this1 
oral  evidence  is  admissible. 

5  The  fact  that  the  accused  has  com 
mitted  a  breach  of  a  condition  of  the  re-! 
mission  This  may  also  be  proved  by  oral! 
evidence,  bub  obviously  no  breach  oan 
be  proved  u.itil  the  condition  itself  has 
been  proved  as  set  out  in  head  3  above. 

The  trying  Magistrate  has  overlooked 
all  the  requirements  of  documentary  evil 
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denoe  and  allowed  everything  to  be  proved 
by  oral  evidence.  But  as  tbe  accused  ad- 
mitted all  tbe  facts  I  tbink  it  would  be 
hypercritical  to  interfere  on  this  ground, 
though  properly  the  accused  should  not 
have  been  questioned  at  all  until  proper 
evidence  of  the  facts  was  on  the  record. 
A  further  point  arises  in  the  case.  The 
alleged  breach  of  condition  was  com- 
mitted before  Burma  Act  3  of  1928  was 
passed.  It  was  contended  by  the  accused 
that  therefore  he  could  not  be  sentenced 
under  that  Act  but  the  Magistrate  over- 
ruled that  contention,  though  he  gave  no 
good  reason  for  doing  so.  On  the  ordi- 
nary principles  of  penal  legislation  a 
penal  provision  does  not  have  retrospec- 
tive effect.  The  wording  of  S.  2,  Burma 
Act  3  of  1928  is  somewhat  peculiar.  It 
reads  : 

"Whoever  is  convicted  of  absconding  in 
violation  of  a  condition  of  a  remission  of 
punishment  under  8,  227,  Penal  Code,  shall  in 
addition  to  the  punishment  prescribed  by 
that  section,  be  punished  by  the  convicting 
Magistrate  with  rigorous  imprisonment  for  a 
term  which  may  extend  to  one  year." 

This  suggests  that  it  is  incumbent  on 
the  Magistrate  to  add  some  term  of  im- 
prisonment to  that  prescribed  by  S  227, 
though  the  length  of  the  term  to  be  added 
is  within  his  discretion.  This  point, 
however,  is  not  of  importance  in  the 
present  case. 

If  the  section  were  worded  in  the  ordi- 
nary way  thut  is,  if  it  began:  "Whoever 
absconds  in  violation  of  a  condition 

"  I  think  there  can  be  no  doubt 

that  it  would  not  have  retrospective  ef- 
fect, and  that  the  additional  sentence 
passed  on  the  accused  in  this  case  was 
illegal.  But  the  wording  "Whoever  is 

convicted  of  absconding "  makes 

it  arguable  that  S.  2,  Act  3,  applies  to 
anyone  convicted  before  the  Act  came 
into  force  and  not  only  to  an  offence  com- 
mitted after  that  date.  This  interpreta- 
tion, however,  is  so  contrary  to  the  ac- 
cepted principles  of  penal  legislation 
that  I  think  it  would  be  unsafe  to  accept 
it  onjgrounds  no  stronger  than  are  to  be 
found  in  the  section.  I  am  not  prepared, 
therefore,  to  hold  that  the  section  has 
retrospective  effect.  I  therefore  reduce 
the  sentence  passed  on  Nga  Po  Ngwe  to 
one  of  rigorous  imprisonment  for  4  months 
and  2G  days. 

P.N./R.K.  Sentence  reduced. 
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CARR,  J. 

Nga  Mya — Applicant, 
v. 

Emperor — Opposite  Party. 

Criminal  Eevn.  No.  86-B  of  1928,  Do- 
cided  on  12th  March  1928,  for  review  of 
order  of  3rd  Addl.  Magistrate  of  Taung- 
dwingyi,  in  Criminal  Regular  No.  159 
of  1928. 

Penal  Code,  S.  227  and  Burma  Act  (3  of 
1928),  S.  2— Magistrate  sentencing  person, 
convicted  under  S.  227,  Penal  Code,  and 
S.  2,  Burma  Act,  for  period  in  excess  of  his 
powers — Such  sentence  is  illegal. 

There  is  nothing  in  either  S.  227,  Penal 
Code  or  Burma  Act  to  empower  any  Magistrate 
to  pass  a  sentence  in  excess  of  that  which 
he  is  empowered  under  the  Criminal  P.  0.,  to 
pass.  Thus  if  a  Magistrate  sentences  a  per- 
son, convicted  under  S.  227  of  the  Code,  and 
under  S.  2,  Hurma  Act,  for  a  period  which  is 
in  excess  of  his  power,  the  sentence  is  illegal. 

[P  279  C  2] 

Judgment. —  The  respondent  Nga 
Mya  has  been  convicted  under  S.  227, 
Penal  Code  and  sentenced  under  that 
section  and  3.  2,  Burma  Act  3  of  1928, 
to  rigorous  imprisonment  for  two  years, 
eight  months  and  six  days.  The  Magis- 
trate who  passed  this  sentence  has 
ordinary  1st  class  powers  and  the  maxi- 
mum term  of  imprisonment  that  he  can 
impose  for  one  offence  is  two  years. 
The  sentence  is,  therefore,  illegal. 
There  is  nothing  in  either  S.  227,  Penal 
Code  or  Burma  Act  3  of  1928  to  empower 
any  Magistrate  to  pass  a  sentence  in  ex- 
cess of  that  which  he  is  empowered 
under  the  Criminal  Procedure  Code  to 
pass.  The  conviction  and  sentence 
passed  on  Nga  Mya  afe  set  aside  and  it 
is  ordered  that  he  be  retried  by  a  com- 
petent Magistrate. 

This  case  is  similar  to  the  same 
Magistrate's  Criminal  Regular  No.  164  of 
1928  in  that  oral  evidence  has 
wrongly  been  admitted  to  prove  the  fact 
and  particulars  of  the  accused's  convic- 
tion and  the  fact  and  conditions  of  the 
grant  of  a  remission  of  sentence.  I  have 
explained  in  my  order  in  Nya  Po 
Ngwe  v.  Emperor  (I)  which  is  a  re- 
view of  that  case,  the  nature  of  the  evi- 
dence required  in  cases  under  S.  227, 
I.  P,  C.  The  Magistrate  who  retries 
this  case  should  see  that  proper  evidence 
is  produced  He  should  also  in  passing 
sentence,  if  the  accused  is  convicted,  take 
into  consideration  the  imprisonment 

(])  A.  I.  R,  1929  Rang.  278=7  Rang.  345. 
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suffered  by  the  accused    under 
tenoe  that  is  now  set  aside. 

r  N./n.K.  Conviction  set  aside. 
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HEALD  AND  MYA  Bu,  JJ. 
Maung  Skive  An — Applicant. 

v. 
Ma  The  Nu  and  others — Bespondents. 

Civil  Misc.  Appln,  No.  66  of  1928, 
Decided  on  13th  February  1929,  from  a 
judgment  of  a  Rangoon  Bench  in  First 
Appeal  No.  2LO  of  1927. 

(a)  Transfer    of    Property     Act,    S.    54  — 
Mortgagor  transferring  mortgaged  property 
by  report,  to   revenue  authorities,  of    sale — 
No  registered     conveyance — Mortgagee    can 
successfully  defend    suit    for    redemption — 
Part  performance  —  Mortgagor   and    Mort- 
gagee. 

A  person's  admission  thub  ho  is  a  party  to 
tho  transaction  which  is  proved  by  a  report  co 
the  revenue  authorities  but  not  by  a  regis- 
tered document  to  have  been  an  outright 
transfer  in  satisfaction  of  a  mortgage  debt 
debars  him  from  alleging  that  he  is  not 
bound  by  tha  transaction  and  though  the 
transaction  does  not  convey  a  good  titla  to 
the  mortgagee  tho  transfer  not  boing  effected 
by  registered  dodd  as  required  by  S.  51,  still  it 
is  a  good  defence  to  the  suit  to  radoam  the  pro- 
party.  A.  I.  R.  1L)24  Raw.  2M  (F  B.)t  A.  I.  R. 
1923  Ring.  125,  A.  I.  II.  11)27  Raiuj.  3J,  A.  /.  Rt 
]925  Rang.  119  and  A.I.R.  1920  Rany.  81, 
Rel.on.  LP  281  0  1,  2] 

(b)  Civil  P.  C.,  S.   110  —  "  Material    ques 
tion  of  law  "  explained. 

Where  a  law  on  a  particular  poinc  doca 
not  Boom  to  have  over  been  laid  down  by  tho 
Privy  Council,  tho  question  doos  not  ceasu 
to  l>3  a  material  question  of  law  merely  be- 
cause cams  involving  somewhat  similar 
points  have  been  dealt  with  by  the  Privy 
Council  so  ai  to  disentitle  n,  party  to  leave 
uppeal  to  Privy  Council  A  1.  R  1928  All. 
i\l,  Hut.]  21  Mad  377;  A.  1.  Li  1914  P.  C. 
•27;  4.  J.It.  1916  P.  C.  139  and  A.  I.  R  1924 
hnny.  214  (F.  11.),  lief.  [P  281  0  2,  P  282  C  1J 

Da  Tkein  (2)— for  Applicant. 
Ankle  s  an  a — for  Respondents. 

Judgment. —  Petitioner  applies  (or 
leave  to  appeal  to  His  Majesty  in  Coun- 
cil against  n  judgment  o[  a  Bench  of 
ibis  Court  which  on  appeal  from  a  de- 
cree of  tha  District  Court  of  Amherst 
dismissing  petitioner's  suit  affirmed  the 
decision  of  the  District  Court.  Peti- 
tioner valued  the  property  which  is 
the  subject-matter  of  the  suit  at 
Es.  10,000  when  he  first  filed  the  euifc 
and  at  Us.  13,000  when  be  give  evi- 
dence, and  it  is  not~  suggested  by  (she 
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respondents  that  the  value  of  the  sub- 
ject-matter in  dispute  in  the  suit  and 
in  the  appeal  to  this  'Court  and  in  the 
proposed  appeal  t  j  His  Majesty  in  Coun- 
cil is  less  than  Rs.  10,000.  Petitioner 
claims  that  the  proposed  appeal  in- 
volves a  substantial  question  of  law  be- 
cause, as  ho  alleges,  the  judgment  of 
this  Court  recognized  as  valid  an  oral 
transfer  of  immovable  property  and 
such  recognition  contravenes  the  provi- 
sions of  B.  54,  T.  P.  Act,  which  pro- 
vides that  a  sale  of  immovable  pro- 
perty worth  Rs  100  or  more  can  ba 
made  only  by  registered  instrument 

In  his  original  plaint,  a  copy  of  which 
(Ex.  12)  is  on  the  District  Court's  re- 
cord petitioner  alleged  that  in  1909  by 
registered  deed  he  made  a  simple  mort- 
gage of  tho  lands  in  suit  in  favour  of  one 
Ma  Son  and  her  two  sons  Sin  Ye  and 
Tun  Hlaing,  that  in  1917  ho  put  the 
mortgagees  into  possession  of  the  lands 
on  an  agreement  that  the  rents  and  pro- 
fits should  be  taken  by  them  in  lieu  of 
interest  and  that  he  was  entitled  to  re- 
cover the  lands  from  the  mortgagees  or 
their  heirs  and  legal  representatives  on 
payment  of  the  original  mortgage 'money 
without  interest.  The  defence  was  that 
the  transaction  of  19L7  WAS  not  as  peti- 
tioner alleged,  a  conversion  of  a  simple 
mortgage  into  a  possessory  mortgage  but 
was  an  outright  transfer  of  the  mort- 
gaged properties  to  the  mortgagees  in 
satisfaction  of  tho  mortgage  debt. 

Petitioner  admitted  that  profits  of  the 
lands  wore  only  sufficient  or  barely 
sufficient  to  pay  the  interest  due  on  the 
mortgage  and  the  Government  revenue 
and  that  he  allowed  his  brother  Kya 
Baw  to  work  the  lands  taking  nothing 
from  Kya  Biw  by  way  of  rent  or  pro- 
fits, It  appeared  from  the  official  land 
records  registers  that  about  1915  a  re- 
port of  a  transfer  of  the  lands  by  peti- 
tioner to  Kya  Biw  was  made  to  the 
revenue  authorities  and  that  in  the 
registers  for  the  year  19L5-16  the  landa 
were  transferred  from  petitioner's  name 
to  Kya  Biw's  name  as  owner.  It  ap- 
peared also  from  tho  official  registers 
that  in  1917  the  lands  were  transferred 
outright  by  Kya  Biw  to  Sin  Ye  and 
Tun  Hlaing  for  Rs.  4,000  the  transac- 
tion being  reported  to  the  revenue 
authorities  as  a  sale,  that  beinq  the 
usual  form  of  report  in  this  country  when 
mortgaged  properties  are  transferred  to 
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the  mortgagees  ia  satisfaction  of  the 
mortgage  debt.  There  was  some  evi- 
dence that  the  pabifcioaor  himself  took 
part  ia  this  transaction,  and  although 
the  trial  Court  rejected  that  evi- 
dence ib  must  be  remembered  that  in  his 
original  plaint  petitioner  himself  said 
that  it  was  he  who  transferred  the  lands 
to  the  mortgagees.  It  seems  clear 
therefore  that  petitioner  took  part  in 
the  transaction  of  19L7  and  that  that 
transaction  instead  of  being,  as  he  al" 
leged,  a  more  putting  of  the  mortgagees 
into  possession  under  an  agreement  that 
they  should  take  the  rents  and  profits 
in  lieu  of  interest  was  in  fact  intended 
to  be  an  outright  transfer  of  the  lands 
to  the  mortgagees  in  satisfaction  of  the 
mortgage  debt.  Tlio  only  dilloroiice  bed- 
ween  this  oi36  and  many  similar  cases 
which  come  before  this  Court  is  that  the 
parson  who  made  the  transfer  to  the 
mortgagees  in  this  oaue,  as  shown  by  the 
entry  in  the  land  records  registers, 
was  petitioner's  brother  Kya.  Daw  and 
not  petitioner  himself.  But  petitioner 
had  admittedly  allowed  hia  brother  to 
deal  with  the  lands  as"  owner  and  had 
allowed  them  to  stand  in  his  brother's 
name  as  owner  for  several  years,  and  on 
his  own  statement  in  fclio  plaint  he  was 
a  party  to  the  transaction  of  1917.  In 
these  circumstances  the  trial  Court 
found  that  petitioner  could  not  be  al- 
lowed to  repudiate  the  transaction  of 
1917  which  was  proved  to  be  in  inten- 
tion though  not  in  law  an  outright 
transfer  of  the  lands  to  the  mortgagees 
in  satisfaction  of  the  mortgage  debt. 
Petitioner  appealed  to  this  Court  on 
the  ground  that  the  lower  Court  should 
uot  have  recognized  the  transfers  of  the 
lands  by  him  to  Kya  Baw  and  by  Kya 
Biw  to  Sin  Ye  and  Tun  Hlaing  because 
those  transfers  were  not  effected  .by 
registered  deed. 

This  Court  said  that  petitioner's  ad- 
mission that  he  was  a  party  to  the 
transaction  of  1917,  which  was  proved 
to  have  been  an  outright  transfer  in 
satisfaction  of  the  mortgage  debt,  de- 
barred him  from  alleging  that  he  was 
not  bound  by  tint  transaction,  and  that 
although  that  transaction  did  not  con- 
vey a  good  title  to  San  Ye  and  Tun 
Blaing,  nevertheless  it  was  a  good  de- 
fence to  petitioner's  suit  to  redeem  the 
property.  That  decision  was  based  on 
a  long  line  of  decisions  of  this  Court 


that  an  agreement  to  sell,  which  is  in- 
herent in  the  execution  of  a  conveyance 
which  was  not  registered,  or  in  a  report 
of  an  outright  sale  made  by  the  vendor 
to  the  levenuo  authorities  with  a  view 
to  mutation  of  names,  is  a  good  defence 
to  a  suit  for  possession  of  the  property 
brought  by  the  legal  owner.  That  view 
of  the  law  is  settled,  so  far  as  this  Court 
is  concerned,  by  the  Full  Bench  cases  ot 
My  at  Tha  2  an  v.  Ma  Dun  (l)  and  Ma 
Ok  Kyi  v.  Ma  Pu  (2)  and  has  been  ad- 
opted in  numerous  cases  of  which  the 
following  are  examples,  namely,  Shwe 
Hmon  v.  Tha  Byaw  (3),  Ma  Ma  E  v. 
Mauny  Tun  (4)  and  Tun  Bye  v.  Maung 
Kya  (5). 

Petitioner's  learned  advocate  asks  us 
to  give  leave  to  appeal  to  His  Majesty 
in  Council  on  the  ground  that  all  those 
cases  have  been  wrongly  decided  in  that 
they  recognize  as  valid  transfers  which 
are  declared  by  S.  54,  T.  P.  Act,  to  be 
invalid.  Respondent's  learned  advocate 
refers  us  to  the  case  of  Mathura  Kurmi 
v.  Jaydco  Singh  (6)  as  laying  down  that 
the  application  of  well  defined  legal 
principles  to  a  particular  set  of  facts 
does  nob  raise  any  question  of  law 
which  can  fairly  be  described  as  sub- 
stantial, bub  in  quoting  that  case  the 
learned  advocate  baa  omitted  certain 
important  words.  Tho  Bench  qualified 
the  generality  of  the  statement  quoted 
by  the  words  "  in  these  circumstances," 
the  circumstances  in  that  oa.se  being 
that  the  matter  had  been  agitatel  time 
and  again  before  their  Lordships  of  the 
Privy  Council,  who  had  repeatedly  laid 
down  the  law  in  the  sense  in  question. 
In  the  present  case  the  law  does  not 
seem  over  to  have  been  laid  down  by 
tbeir  Lordships  of  the  Privy  Council, 
There  are  certain  oases  in  which  theii 
Lordships  have  dealt  with  somewhat 
similar  points,  namely,  the  oases  ol 
Immudipattau  v.  Pena  Dorasami  (7) 
Mahomed  Musci  v.  Aghore  Kumar  Gan 
liuli_  (8).  Jind  __  Skeo  Go  v^ 
" 


_  __  __ 

(1)  "A.  I.  R.    1924    Rang.    214=2    Rang.    285 

(F.  B.). 

(2)  A.  I.    R.  1927    Bane-    33=4    Rang.   363 

(F.  B.). 

(3)  A.  I.  R.  1923  Rang.  125=11  L.  B,  R.  462. 

(4)  A.  I.  R.  1925  Rang.  119=2  Rang.  479. 

(5)  A.  L.  R.  192G  Rang.  81=3  Rang  603. 

6)  A.  I.  R.  1928  All.  61=50  All.  208. 

7)  [1900]  21  Mad    377=23  I,  A.    46=7    Bar. 

811  (P.  C.) 

(8)  A.  I.  R.  1914   P.  0.  27=42   0*1.    801=42 
I.  A.  1  (P.  0.). 
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(7) 
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In  (9).,  but  in  thoe  cases,  as  was  pointed 
out  in  the  case  of  My  at  Tha  Zan  v.  Ma 
Dun  (1)  the  question  of  precise  effect  of 
the  provisions  of  S  54,  T.  P.  Act,  was 
not  material  to  the  decision  In  these 
circumstances  we  are  unable  Co  hold 
that  the  decision  in  Mathura  Eurmi's 
case  (6)  applies  to  the  facts  of  the  pre- 
sent case. 

The  question  whether  the  cases  in 
this  Court  mentioned  above  and  similar 
cases  decided  in  the  other  High  Courts 
of  India  were  rightly  decided  is  clearly 
a  question  of  law  and  in  view  of  the 
number  of  such  oases  occurring  in  this 
country  and  the  importance  of  the  legal 
principles  involved  it  seems  to  us  to  be 
a  material  question  of  law.  We  there- 
fore grant  a  certificate  that  as  regards 
amount  or  value  and  nature  the  cage 
fulfils  the  requirements  of  S.  110  of  the 
Code.  Costs  in  respect  of  this  applica- 
tion will  abide  the  final  desision  of  the 
appeal,  advocate's  fee  in  this  Court  to 
be  five  gold  mohurs. 


p.  N./R.K. 


Application  granted. 


(9)  A.  I.  B   101GP.  C.    1'30=44     Gal.  542=44 
I.  A.  15  (P.O.). 
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HEALD  AND  MYA  Bu,  JJ. 

Maung  Po  Mya  —Appellant. 
v. 

Ma  Hla  and  others — Respondents. 

First  Appeal  No.  273  of  1928,  Decided 
on  29th  April  1929,  from  judgment  of 
Dist.  Judge,  Hanthawaddy,  in  Civil 
Regular  Suit  No.  34  of  1928. 

(a)  Buddhiit    Law   (Burmeic)— Succession 
— Oraia   ion   taking   hit   share    on    father's 
death — He  cannot    inherit    in    remainder  on 
death  of  surviving   parent    when  ihe    leaves 
children, 

Where  there  la  a  child  of  tha  family  survi- 
ving the  last  dying  spouse,  bhe  oraaa  who  haa 
taken  a  quarter  share  of  the  parental  estate 
from  the  surviving  parent  on  the  death  of  the 
parent  of  the  same  sex  does  not  retain  any 
right  to  a  further  share  in  the  partition  of  the 
remainder  of  the  estate  on  the  death  of  the 
surviving  parent  ;  1  L,  13.  R.  50,  Affnmed  ;  8 
L.  B.  R.  501  ;  A.  I.  R.  1924  Rang.  71  and  A.  I. 
R.  1926  Hang.  23,  Ref.  [P  284  0  1] 

(b)  Buddhiit    Law      (Burmese)  —  Text  — 
Manugye. 

Where  Manugye  is  net  ambiguous,  other 
Dhammathats  need  not.be  referred  to  :  A.  I. 
R.  1914  P.  C.  97,  Foil  [P  289  C  1] 


Ba  Maw — for  Appellant. 

Po  Han  and  On  Thwin—foic  Respon- 
dents. 

Mya  Bu,  J  —Appellant  Maung  Po  Mya 
was  the  eldest  born  child  of  a  Barman 
Buddhist  couple  U  Pu  and  Ma  Qyi  who 
had  two  younger  children  Ma  Hla,  respon- 
dent 1,  and  Maung  Than,  the  father  of 
reapondenta  2  and  3  U  Pu  died  in  1920 
and  Po  Mya  claimed  and  obtained  his 
quarter  share  in  the  estate  of  the  parent? 
as  the  orasa  son.  Maung  Than  died  iti 
1923.  In  1928  Ma  Gyi  died.  Maung 
Po  Mya  now  sues  for  administra- 
tion and  paitition  of  the  estate  of  Ma 
Qyi,  claiming  ll/24ths  share  of  the 
estate  as  against  his  sister  and  the  chil- 
dren of  hia  deceased  brother  The  estate 
left  behind  by  Ma  Gyi  consists  entirely 
of  the  joint  property  of  herself  and  U 
Pyu.  The  defence  is  that  as  the  appel- 
lant took  his  quarter  share  as  orasa  son 
on  the  death  of  U  Pu  he  is  not  entitled 
to  claim  any  share  in  the  estate  left  by 
Ma  Gyi. 

The  question  for  decision  is  whether 
an  orasa  son  after  taking  his  quarter 
share  on  the  death  of  the  father  retains 
any  right  to  inherit  in  the  remainder  of 
the  estate  on  the  death  of  the  mother 
The  case  of  Maung  Hmu  v.  Maung  Po 
Thin  (1),  is  an  authority  showing  that 
the  orasa  son  in  such  a  case  retains  no 
further  right,  and  if  it  still  remains  good 
law,  then  the  question  must  be  answered 
in  the  negative  The  decision  in  that; 
case  was  to  the  effect  that  the  orasa  SOLI 
after  having  taken  his  quarter  share  of 
the  estate  of  his  deceased  father  retained 
no  right  to  any  further  future  partition 
of,  or  any  right  in,  the  remainder  of  the 
estate.  This  decision  was  based  on  the 
Dhammathafcs  collected  in  S.  30  of  Kin 
Wun  Mingyi's  Digest  and  on  the  ruling 
in  Ma  On  v.  Ko  Shwe  0  (2),  where  it 
was  held  inter  alia  that  on  the  death  of 
one  of  the  parents  the  eldest  son  or 
daughter  may  claim  his  or  her  share  and 
the  remainder  of  the  property  vests  in 
the  surviving  parent  for  himself  or  her- 
self and  the'remaining  children.  Ma  Ons 
case  (2),  has  now  been  overruled  by  a 
Full  Bench  of  the  Chief  Court  of  Lower 
Burma  in  Ma  Sein  Ton  v.  Ma  Son  (3), 


(1)  [1900]  1  L.  B.  R.  50. 

(2)  [1872-1892]  L.  B.  R.  37fl. 

(3)  -        


[1916]  8   L.   B.   R.   501=30   I.  0.  588=B 
Bur.  L.  T.  903  (F.B.). 
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which,  however,  does  not  deal  with  the 
question  as  to  whether  an  orasa  son  after 
haying  taken  his  quarter  share  on  the 
death  of  his  father  is  entitled  to  claim  a 
further  share  in  the  joint  property  on 
the  death  of  the  mother,  but 'simply 
strengthens  the  widow's  right  of  disposal 
over  the  remaining  three-quarter  share. 

In  the  case  of  Ma  Toke  v.  Ma  U  Le  (4), 
in  whiuh  the  question  wag  whether  parti- 
tion having  been  effected  between  the 
surviving  parent  and  the  children  on  the 
remarriage  of  the  surviving  parent,  the 
children  of  the  first  marriage  could  claim 
any  further  share  in  the  lettetpwa  pro- 
perty of  the  surviving  parent  and  his 
second  spouse,  the  ruling  in  Maun<j 
Hmu's  case  (l),  was  referred  to.  One  of 
the  texts  collected  in  S.  30  of  Kin  Wun 
Mingyi's  Digest  is  an  extract  from  the 
Manugye  which  corresponds  to  Manugye 
—Book  10— S.  5,  which  deals  with  the 
partitign  between  the  mother  and  sons  on 
the  death  of  the  father  and  states  after 
detailing  the  personal  belongings  of  the 
father  which  go  to  the  eldest  son  and 
those  of  the  mother  which  go  to  her: 

"Let  the  residue  be  divided  into  Four  parts 
of  which  lot  the  eldest  son  have  one,  and  the 
mother  and  younger  children  three  " 

This  clearly  indicates  that  after  the 
orasa's  claim  to  a  quarter  share  has  been 
satisfied  the  only  other  persons  having 
an  interest  in  the  remainder  are  the 
mother  and  children  other  than  the  orasa 
although  the  interests  of  such  children, 
according  to  settled  law,  are  not  vested 
until  the  death  of  the  mother. 

Their  Lordships  of  the  Privy  Council 
have  laid  down  in  Ma  Hnin  Bwin  v.  U 
Shwe  Gon  (5),  that  where  the  Manugye 
is  not  ambiguous  other  Dhammathats  do 
jnofc  require  to  be  referred  to,  and  I  do  not 
think  that  it  is  necessary  for  the  purpose 
of  the  present  case  to  refer  to  the  other 
Dhammathats  in  S.  30  of  the  Digest 
which  I  may,  however,  say  do  not  intro- 
duce anything  inconsistent  with  the  rule 
enunciated  by  Manugye,  Book  10,  S.  5 
Further  support  to  the  view  that  the 
orasa  son  having  taken  his  quarter  share 
on  the  death  of  the  father  is  not  entitled 
to  a  further  share  on  the  death  of  the 
mother,  is  gained  from  S.  155,  of  the  Atta- 
sankhepa  Vannana  Dhammathat  compiled 
by  the  Kinwun  Mingyi  who  was  also  the 

(4)  A.  I.  B,  1924  Bang!  71=-1  Rang.  47. 

(5)  A.  I.  B,  1914   P.  0.     97=4i   Gal.    887=41 

I.  A.  121  (P.  0.). 


the  author  of  the  Digest  and  who  during 
regime  of  the  last  two  Burmese  Kings  and 
for  many  years  after  the  annexations  until 
his  death  was  the  greatest  living  authority 
on  Burmese  Law  and  Literature  and 
whose  opinion  is  therefore  very  reliable. 

For  these  reasons  it  is  in  my  opinion 
safe  to  uphold  the  ruling  in  Maun? 
Hmu's  case  (1)  except  where  it  speaks  of 
the  right  of  pre-emption,  which  is  con- 
trary to  the  ruling  of  the  Full  Bench  of 
the  Chief  Court  of  Lower  Burma  in- 
Maung  Ye  Nan  0  v.  Aung  Myat  San  (6)* 

The  learned  counsel  for  the  appellant 
relies  on  the  obiter  dictum  in  Maung  Pa 
San  v.  Maung  Po  Thet  (7)  which  is  to 
the  effect  that  even  if  the  orasa  has- 
taken  his  quarter  share  on  the  death  of 
one  parent  or  on  the  remarriage  of  the 
surviving  parent,  he  is  still  entitled  to 
claim  a  share  on  the  death  of  the  survi- 
ving pareut  or  on  the  death  of  the  step* 
parent,  unless  separation  from  the  family- 
is  proved  or  is  to  be  presumed. 

According  to  my  experience  of  the 
modern  practice  an  orasa  child  who  h as- 
taken  a  quarter  share  on  the  death  of  the> 
parent  of  the  same  sex  does  not  usually 
act  up  to  the  old  notions  of  continuing- 
in  the  family  looking  after  the  family 
estate  and  the  younger  children  ;  and 
there  is  no  reason  why  an  orasa  child 
who  has  actually  taken  a  quarter  share 
from  the  surviving  parent  and  lives- 
separately  as  in  this  case,  should  not 
be  regarded  as  having  been  separated 
from  the  surviving  parent  and  the 
younger  children.  It  is  contended  that 
the  orasa  child  gets  his  or  her  quarter 
share  on  the  death  of  the  parent  of  the 
same  sex  because  oE  the  special  and  out- 
standing position  that  such  child  occu- 
pies in  the  family,  and  therefore  such 
share  should  be  regarded  as  a  reward  and 
should  not  be  taken  into  consideration 
in  the  final  division  of  the  estate  on  the 
death  of  the  surviving  parent.  Bearing 
in  mind  the  fact  that  the  orasa  child 
is  given  the  right  to  claim  a  quarter 
share  on  the  death  of  the  parent  of  the 
same  sex  while  other  children  are  not 
entitled  to  claim  anything  till  the  death 
of  the  surviving  parent,  which  is  in  it- 
self a  special  privilege,  the  contention 
that  the  actual  share — not  merely  the 
right — is  given  as  ft  reward  appears  to 
~(6)  [1915]~8  L.  B  B.  466=31  I.-G.  512=a 
Bur.  L  T.  167. 

(7)  A.  I.  B.  1926  Bang.  23=3  Bang.  438. 


1234  Rangoon 


MA  ZAW  MAY  v,  MAUNG  BA  U 


1929 


me  to  be  quite  untenable.  The  learned 
counsel  points  out  that  according  to  the 
texts  mentioned  in  8.  149  and  the  allied 
sections  of  the  Digest,  the  orasa,  child 
has  a  right  to  participate  in  the  inheri- 
tance along  with  other  children  on  the 
death  of  the  surviving  parent.  Bub  there 
is  nothing  to  show  and  it  does  not 
appear  that  the  references  to  the  orasa 
in  the  text  relate  to  the  orasa  child  who 
has  taken  a  quarter  share  on  the  doath 
of  one  of  the  parents. 

It  is  possible  that  in  spite  of  the  fact 
that  an  orasa  child  has  obtained  a.  quarter 
share  of  the  parental  estate  from  the 
surviving  parent  on  the  death  of  the 
parent  of  the  same  sex,  he  or  she  may 
be  allowed  to  inherit  on  the  death  of  the 
surviving  parent  where  no  other  child 
survives.  But  it  is  in  mv  opinion  clear 
that  where  there  is  a  child  of  the  family 
surviving  the  last  dying  spouse  the  orasa 
who  has  taken  u,  share  of  the  parental 
estate  from  the  surviving  parent  on  the 
death  of  the  parent  of  the  same  sex,  does 
not  retain  any  right  to  a  further  share 
in  the  partition  of  the  remainder  of  the 
estate  on  the  death  of  the  surviving 
parent.  For  these  reasons  I  would  dis- 
miss the  uppea,l  with  costs 

Heald,  J.— I  concur. 

r.N./U.K.  Appeal  dismissed . 
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HEALD,  OFFG.,  C.  J.  AND  MYA  BG,  J. 

Ma  Zaw  May — Appellant. 

v. 
Maung  Ba  U — Respondent. 

Misc.  Appeal  No.  103  of  1929,  Decided 
on  6th  September  1929,  against  order  of 
Disfc.  Judge,  Thafcon  in  Misc.  Oase  No.  19 
of  1929. 

Buddhiit  Law  (Burmese)  —  Guardian  and 
Ward. 

A  mother's  sister  is  a  preferential  guardian 
to  a  putative  father  or  stepfather  when  the 
estate  belonged  to  tho  minor's  deceased 
father.  [P  294  C  2] 

Janab  Ali — for  Appellant. 

Skwe  Thwin—lQt  Respondent. 

Judgment.— Shwe  Ya  and  Ma.  Ngwe 
U  were  husband  and  wife  They  lived 
together  for  many  years,  hut  had  no  chil- 
dren. Some  10  years  or  more  ago,  Shwe 
Ya,  who  must  have  been  well  over  70 
years  of  age,  married  Ma  Wut,  a  girl  of 
about  20  who  had  been  living  with  them 


as  a  servant.  Not  long  afterwards,  the 
present  respondent  Ba  U  came  to  live  in 
their  house  as  a  clerk.  Ma  Wut  conceived 
four  times,  while  she  was  married  to 
Shwe  Ya.  One  conception  was  abortive, 
and  two  of  the  children  died  soon  after 
birth,  but  the  last  child,  a  girl  Ma  Thu 
was  born  five  months  and  13  days  after 
Shwe  Ya's  death,  and  is  still  alivo.  There 
is  a  strong  presumption  that  this  child 
was  conceived  while  Shwe  Ya  was  alive 
and  that  it  was  his  child  Shwe  Ya  died 
in  July  1924,  and  thereafter  his  widow. 
Ma  Wut  and  the  clerk  Ba,  U  lived  to- 
gether as  husband  -and  wife,  They  had 
no  children.  Shwe  Ya's  estate  was  ad- 
mittedly worth  of  Ra.  1,00,000  or  more, 
i&nd  the  minor  Ma  Thu  as  his  daughter 
would  be  entitled  to  claim  partition  by 
reason  of  her  mother's  remirriage,  aud 
would  also  be  entitled  to  claim  a  share 
of  inherit  inca  from  Ba,  U,  if  ha  was  her 
stepfather. 

The  appellant  Ma,  ^aw  May  is  Ma 
Wut's  own  sister,  and  she  claims  to  be 
appointed  guardian  of  the  person  and 
property  of  her  minor  niece  Ma  Thu.  Her 
object  is  doubtless  to  file  a  suit  on  be- 
half of  the  minor  against  Ba  U.  Ba,  U 
objects  to  her  appointment  as  guardian 
on  the  ground  that  he  is  in  fact  Ma 
Thu's  father,  having  had  adulterous  in- 
tercourse with  her  mother  Ma  Wut  dur- 
ing Shwe  Ya's  lifetime.  The  learned 
Judge  in  th  lower  Court  s»id  that  he  was 
inclined  to  hold  that  MA  Thu  wo, a  not  be- 
gotten bv  Shwo  Yd,  but  was  begotten  by 
BJ.  U.  For  this  reason  he  dismissal  ap- 
pellant's application  to  be  appointed  guar- 
dian. 

It  seems  to  us  that  it  is  unnecessary 
for  the  purposes  of  theaa  proceedings  to 
decide  whether  or  not  Ba  U  is  in  fact 
the  father  of  MJ,  Thu  because  even  if  he 
was  her  father  that  fact  would  in  the  cir- 
cumstances of  the  oisa  give  him  no  right 
to  be  guardian  of  either  her  person  or 
her  property  It  is  quite  'clear  that  his 
interests  are  adverse  to  hers,  and  we  are 
of  opinion  that  appellant  who  is  admit- 
tedly the  sister  of  the  minor's  mother 
ought  to  have  been  appointed  guardian  of 
the  minor's  person  and  property.  Res- 
pmdent's  learned  aivooite  suggests  that 
her  antecedents  are  such  as  to  disqualify 
bar  from  appointment,  but  respondent's 
own  antecedents  are  none  of  the  best  and 
in  view  of  the  appellant's  admitted  rela- 
tionship to  the  minor,  we  think  that  aha 
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may  reasonably  be  appointed,  provided 
of  course,  that  she  gives  security  for  the 
full  value  of  the  property,  which  she 
may  be  expected  to  recover  on  the  minor's 
behalf.  We  therefore  set  aside  the  order 
of  the  lower  Court  and  direct  that  appel- 
lant be  appointed  guardian  of  the  person 
and  property  of  her  "minor  niece  M*  Thu 
on  giving  such  security  as  may  be  fixed 
by  the  lower  Court.  The  respondent 
will  pay  appellant's  costs  in  both  Courts. 
Advocate's  fees  in  this  Court  to  be  five 
gold  mohurs, 

r  N./K.K.  Order  set  aside. 
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TlEALD,  OrFG.,  C.  J.  AND  CHARl,  J. 

U  Oh — Appellant. 
v. 
U  Shwe  Thaunq—  Respondent. 

Letters  Patent  Appeal  No.  00  of  1929. 
Decided  on  26th  August  1929,  from  decree 
of  Rangoon  High  Court  in  Second  Appeal 
No.  492  of  1928. 

(a)  Civil  P.  C,,  O.    2,  R,    2—  O.    2,    R.  2,    ii 
no  bar  if  cause  of  action  in  subsequent    suit 
ii  different  from  one  in  earlier  suit. 

In  an  earlier  suit  the  claim  was  basad  on 
tho  conveyance  and  tho  cauaa  of  notion  waq 
the  discrepancy  betweon  the  area  of  tho  land 
as  mentioned  in  tho  conveyance  ;ind  the 
actual  area  of  the  land,  In  tho  subsequent 
suit  fcho  cause  of  action  was  an  alleged  failure 
to  convoy  the  land  agreed  to  bo  conveyed,  the 
land  being  land  different  from  tho  one  men- 
tioned in  the  conveyance  and  the  claim  was 
basod  not  on  tho  conveyance  but  on  the  agree- 
ment to  convey. 

Held  :  that;  such  subsequent  quit  could  not 
bo  barrod  by  operation  of  O.  2,  R.  2.[P  287  C  1] 

(b)  Buddhist    Law    (Burmese) — Agreement 
by  husband  to  convey  land   jointly  belonging 
lo  him  and   his    wife — Consent    of    wife    not 
obtained — Claim    for    specific    performance 
cannot  succeed— Specific  Relief  Act,  S.  28. 

If  a  Burmese  Buddhist  agrees  to  convoy 
land  jointly  belonging  to  him  find  his  wife 
without  obtaining  her  consent,  suit  for  speci- 
fics performance  of  such  agreement  cannot  be 
obtained  as  the  husband  is  not  competent  to 
nlienato  land  without  obtaining  wife's  con- 
sent. [P  287  0  1] 

F.  S.  Doctor — for  Appellant. 

E.  A.  Villa — for  Respondent. 

Judgment. — Respondent  who  is  a  man 
of  between  70  and  80  years  of  age,  had  a 
number  of  children  by  his  first  wife,  and 
appellant  who  is  nearly  50  himself  is 
one  of  those  children.  About  1925,  res- 
pondent married  a  young  wife  and  the 
children  by  the  first  wife  claimed  parti- 


tion of  property.  Respondent's  lands  were 
mortgaged  for  Rs  7,760  and  so  in  April 
1926,  it  was  arranged  that  the  children 
or  some  of  them  should  buy  the  proper- 
ties from  him  at  the  full  market  price,. 
that  the  sale  proceeds  so  obtained  should 
be  used  to  pay  olf  the  mortgage,  that  the 
father  should  have  half  of  what  was  left 
after  the  mortgage  had  been  paid  off  and 
that  the  children  should  share  the  other 
half  between  them,  the  prico  actually 
payable  by  children  who  bought  property 
beintf  reduced  by  the  amount  of  the  share 
payable  to  them  under  the  arrangement. 
In  accordance  with  that  arrangement  ap- 
pellant agreed  to  buy  certain  lands  for  Rs. 
10,000  and  a  conveyance  of  a  certain  hold- 
ing of  paddy  land  to  him  for  that  amount 
was  executed  and  duly  registered.  That 
holding  was  described  in  the  conveyance 
as  holding  No.  15  of  1925-26  in  Ngamon- 
ohaun  Kwin,  measuring  28.82  acres, 
those  particulars  being  copied  into  the 
conveyance  from  the  tax  ticket  for  1925- 
26  but  in  copying  the  figures  a  mistake 
is  made,  and  the  figures  26.82  were  read 
as  28.82,  figures  for  6  and  8  in  Burmese 
script  being  easily  mistaken  for  enolv 
other. 

On  discovering  the  mistake  appellant 
sued  liis  father  to  recover  either  the- 
supposed  deficiency  of  the  two  acres  or 
Rs.  700  as  being  the  price  of  tho  2  acres, 
which  as  he  alleged  he  had  overpaid,  bnt 
his  suit  was  dismissed  on  the  ground  that 
lie  was  himself  in  possession  of  all  the 
tax  receipts  for  the  previous  years,  which 
showed  the  area  as  26.82  acres,  that  he 
admitted  that  he  knew  before  the  con- 
veyance was  executed  that  the  area  of 
the  land  was  in  fact  only  26.82  acres,  and 
not  28.82  acres  and  that  he  had  not  been 
prejudiced  by  the  mistake  in  the  convey- 
ance, because  he  knew  the  holding  which 
he  was  buying  and  had  got  exactly  what 
he  intended  to  buy.  Long  before  the 
suit  was  filed  appellant  was  already  in 
dispute  with  his  father  about  another 
matter  which  as  he  alleged  arose  out  of 
the  same  agreement  to  buy  from  his 
father  certain  lands  for  Rs.  10,000. 

Adjoining  the  holding  of  26.82  acres 
there  was  an  extension  into  State  waste 
land  which  had  been  made  by  his  father 
apparently  during  the  year  1925,  but 
which  was  said  not  to  have  been  assessed 
to  revenue  at  the  time  when  the  convey- 
ance was  executed i  That  extension  was- 
assessed  to  revenue  in  the  name  of  the. 
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father  and  the  new  wife  as  a  separate 
new  holding  namely  holding  No.  4  of 
1927-28  of  10.38  acres.  It  does  not  ap- 
pear when  that  holding  was  first  assessed 
to  revenue,  but  it  seems  probable  that  it 
was  at  about  the  time  of  the  conveyance 
of  the  26  82  acres  holding  to  appellant. 
Appellant  claimed  that  although  that 
holding  was  not  included  in  the  convey- 
ance it  was  intended  that  he  should  re- 
ceive it  along  with  the  26.82  acre  hold- 
ing, and  he  attempted  to  take  possession 
of  it,  with  the  result  that  the  Dew  wife 
prosecuted  him  for  criminal  trespass. 
He  replied  by  prosecuting  his  father  for 
cheating  and  his  father  and  the  new  wife 
together  for  mischief. 

The  basis  of  the  charge  of  cheating, 
which  it  may  be  noted  was  made  on  23rd 
June  1926,  the  date  ^  of  the  conveyance 
being  the  24th  Aprilf'1926,  was  that  his 
father  had  fraudulently  and  dishonestly 
induced  him  to  buy  the  26.82  acre  hold- 
ing by  representing  that  the  adjoining 
extension  which  the  father  had  cleared 
and  prepared  for  cultivation  during  the 
previous  year  but  which  according  to  his 
father  had  not  yet  been  assessed  to  re- 
venue, would  pass  to  him  along  with  the 
2682  acre  holding.  He  said  that  the 
reason  for  his  paying  EO  much  as  350  per 
acre  for  the  holding  mentioned  in  the 
conveyance  was  that  it  was  agreed  that 
he  should  get  also  the  adjoining  holding 
of  10.38  acres  thrown  in  at  the  same 
price.  The  basis  of  the  charge  of  mis- 
chief, which  was  made  on  9th  July  1926, 
was  that  his  father  and  the  new  wife  had 
damaged  the  growing  paddy  planted  by 
him  on  the  10.38  acre  holding.  All  these 
criminal  proceedings  were  abortive,  ap- 
pellant's charge  of  cheating  being  classi- 
fied as  false,  and  his  complaint  of  mis- 
ohief  being  dismissed  without  trial.  Ap- 
pellant's suit  for  the  recovery  of  the  two 
acres  of  land  or  Bs.  700  which  was  insti- 
tuted on  3rd  September  1927  having  been 
dismissed  on  5th  December  1927,  he 
instituted  the  present  suit  on  16th  Janu- 
ary 1928. 

In  his  plaint  in  this  suit  he  alleged 
that  his  father  agreed  to  sell  him  both 
the  28.82  acre  holding  and  the  10  38 
acre  holding  for  10,000  agreeing  to  convey 
the  former  holding  forthwith  and  the 
latter  after  it  had  been  assessed  to  re- 
venue, that  the  former  holding  was  duly 
conveyed  to  him,  the  whole  consideration 
for  the  sale  of  the  two  holdings  being 


entered  in  the  conveyance  as  the  con- 
sideration for  that  holding,  that  his 
father  had  failed  to  convey  the  latter 
holding,  and  that  he  was  entitled  to  a 
decree  for  a  conveyance  of  it  and  for 
mesne  profits,  whion  he  assessed  at  600. 
The  father  denied  that  he  ever  agreed  to 
sell  the  10.38  acre  holding  and  said  that  if 
he  had  agreed  to  sell  it  there  was  no  reason 
why  it  should  not  have  been  included  in 
the  conveyance,  because  it  had  actually 
been  assessed  to  revenue  and  the  tax 
ticket  for  it  had  issued  before  the  con- 
veyance was  executed  He  pleaded  that 
the  suit  was  barred  by  reason  of  the 
former  suit  in  which  the  appellant  had 
claimed  either  the  two  acres  of  land  or 
its  value.  He  also  pleaded  that  appel- 
lant could  not  be  allowed  to  vary  the 
terms  of  the  conveyance  by  oral  evidence 
to  show  that  although  only  the  26  82  acre 
holding  was  mentioned  in  the  conveyance, 
the  10.38  acre  holding  WAS  also  intended 
to  bo  conveyed. 

The  trial  Cjurt  found  that  the  respon- 
dent did  agree  to  sell  both  the  holdings 
for  10,000,  that  no  conveyance  of  the  10.38 
acre  holding  was  executed  because  res- 
pondent's rights  in  it  were  those  of  a 
mere  "squatter"  and  land  alienated  by  a 
squatter  is  liable  to  be  resumed  by 
Government,  and  that  S.  92,  Evidence 
Act,  did  not  prevent  appellant  from  prov- 
ing that  the  10.38  acre  holding  was  in- 
cluded in  the  agreement  for  sale.  The 
learned  Judge  regarded  the  pleading  that 
tho  present  suit  was  barred  by  the  pre- 
vious suit  as  being  a  pleading  of  res  judi- 
cata,  and  finding  that  the  subiect  matter 
of  the  present  suit  was  not  res  judicata 
by  reason  of  the  earlier  suit,  gave  appel- 
lant a  decree  for  a  conveyance  of  the 
10,38  acre  holding  and  f  Jr  mesne  profits. 
Respondents  appealed  but  the  lower  ap- 
pellate Court  accepted  the  findings  of  the 
trial  Court  and  dismissed  his  appeal  with 
costs. 

Respondent  then  came  to  this  Court  in 
second  appeal,  and  the  learned  Judge  who 
dealt  with  this  case  was  of  opinion  that 
the  present  suit  was  barred  by  the  opera- 
tion of  0.  2,  R.  2,  on  the  ground  that  the 
present  claim  ought  to  have  been  made 
in  the  earlier  suit.  The  matter  now 
comes  before  us  as  an  appeal  under  S.  13 
of  tho  Letters  Patent  on  a  declaration  of 
the  Judge  who  passed  the  judgment  that 
the  case  is  a  fit  one  for  appeal.  It  seems 
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to  us  clear  that  the  decision  of  the  learned 
Judge  was  mistaken,  because  the  cause  of 
action  in  the  earlier  case  was  the  discre- 
pancy between  the  area  of  the  land  as 
mentioned  in  the  conveyance  and  the 
actual  area  of  the  land,  the  claim 
being  based  on  the  conveyance  itself, 
whereas  in  the  present  case  the  cause  of 
action  is  an  alleged  failure  to  convey  the 
land  agreed  to  be  conveyed,  that  land 
being  land  different  from  the  land  men- 
tioned in  the  conveyance  and  the  claim 
is  based  not  on  'the  conveyance  but  on 
the  agreement  to  convey. 

What  appellant  claims  in  the  present 
suit  is  specific  performance  of  an  agree- 
ment to  convey  the  10.38  acre  holding  to 
him,  but  thifc  claim  cannot  succeed  be- 
cause it  is  clear  from  appellant's  own 
admissions  that  that  land  was  acquired 
by  his  father  after  his  marriage  to  his 
present  wife,  so  that  it  belongs  to  the 
father  and  the  stepmother  jointly,  and 
the  father  could  not  alienate  it  without 
the  consent  of  the  stepmother  It  is 
clear  that  the  stepmother  did  not  con- 
sent to  the  alienation,  since  she  prose- 
cuted appellant  for  trespass  as  soan  as 
he  attempted  to  enter  into  possession  of 
the  land.  The  case  is  therefore  not  one 
in  which  the  Court  would  decree  specific 
performance,  and  appellant  must  be  left 
to  such  other  remedies  as  may  be  open 
to  him  In  this  connexion  we  may  note 
that  in  our  opinion  appellant  would  be 
well  advised  to  let  matter  rest  where  it 
is,  and  not  to  embark  on  any  further 
litigation  which  it  is  certain  to  be  costly 
and  likely  to  be  infruotuous.  The  appeal 
is  dismissed,  and  in  the  circumstances  of 
the  case  the  parties  will  bear  their  own 
costs. 


P.N./R.K. 


Appeal  dismissed. 
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RUTLEDGB,  C.  J.,  AND  BROWN,  J. 
Ah  Kway  —  Appellant. 

v. 

Administrator-General,  Burma,  and 
another — Respondents. 

Civil  Misc.  Appeal  No.  51  of  1929, 
Decided  on  8th  April  1929,  from  order  of 
Original  Side  in  Civil  Regular  No.  663 
of  1928. 

Arbitration  Act,  S,  19— Order  refuting  to 
stay  proceedings  under  S,  19  It  not  appeal- 


able   not    being    judgment     under     Letter* 
Patent  (Rangoon),  Art,  13, 

If  an  application  ia  made  to  the  Court  under 
the  provisions  of  5.  19  and  the  Court  after 
hearing  the  parties  oa  the  application  pauses 
an  order  refusing  to  stay  proceedings,  the 
order  is  not  a  judgment  within  the  maaning 
of  Art.  13,  Letters  Patent  and  is  not  appeal- 
able :  C.  AT,  820/1925  COH<.  47  Cal,  6LI,  not 
Foil,  ,  A.  I.  R,  1929  Rang.  41  (ff,B.).  Rel.  on. 

[P  289  C  1] 

N.  M.  Cowasjee — for  Appellant. 

K.  C.  Bose  and  P.  B.  Sen— to*  Res- 
pondents 

Judgment. — The  respondent  to  this 
appeal  is  the  Administrator-General  of 
Burma  as  administrator  of  the  estate  of 
one  Lee  Woot  Hong,  deoeased.  He 
brought  a  suit  on  the  Original  Side  of 
this  Court  against  the  appellant,  Ah 
Kway  for  a  declaration  as  to  Che  share 
to  which  Lee  Woot  Hong's  estate  is  en- 
titled in  a  partnership  business  carried 
on  with  the  appellant,  for  the  taking  of 
accounts  and  for  the  winding  up  of  the 
partnership.  Subsequently  the  respon- 
dent 2,  Lee  Way  Pein,  was  added  as  a 
defendant  to  the  suit  in  his  claiming 
that  he  was  a  subsisting  partner.  Ah 
Kway  did  not  '  file  a  written  statement 
but  ma.de  an  application  to  the  Court 
under  the  provisions  of  S  11J,  Arbitration 
Act,  asking  for  a  stay  of  proceedings. 
After  hoiring  the  parties  on  this  appli- 
cation, the  trial  Judge  passed  orders  re- 
fusing to  stay  proceedings  and  Ah  Kway 
has  now  filed  an  appeal  against  this  order. 

It  is  contended  on  behalf  of  res- 
pondent 1  that  no  appeal  lies  and  reli- 
ance is  placed  on  the  Full  Bench  ruling 
of  this  Court  in  the  case  of  P.  K.  P.  V. 
E.  Chidambaram  Ckettyar  v.  N.  A  Chet- 
tyar  Firm  (1)  It  has  been  suggested 
on  behalf  of  the  appellant  that  we  should 
not  follow  this  Full  Bench  decision  be- 
cause a  different  view  of  the  law  was 
taken  by  their  Lordships  of  the  Privy 
Council  in  the  case  of  Sooniram  Jeetmul 
v.  R.  D.  Tata  &  Co.  (2)  In  that  case  a 
suit  was  brought  on  the  original  side  of 
this  Court  and  an  objection  was  taken 
that  the  suit  was  not  within  the  local 
jurisdiction  of  the  Court.  The  trial 
Court  overruled  the  objection  and  pro- 
ceeded to  deal  with  the  case  on  the 
merits.  An  appeal  against  this  decision 
was  filed  before  a  Bench  of  this  Court, 
and  the  Bench  held  that  an  appeal  did 

T!)  A.    I,    R.    1929   Rang     41— G    Rang.    703 

(F.B.), 
(2)  0.  M.  No.  82  of  1923. 
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lie,  but,  eventually,  dismissed  the  appeal 
on  the  merits.  The  defendants  then  ap- 
plied to  the  Privy  Council  for  special 
leave  to  appeal  against  the  order  of  the 
Berrch  and  special  leave  was  given.  The 
order  granting  special  leave  to  appeal 
records  that  counsel  had  been  heard  iu 
support  of  the  application  and  in  opposi- 
tion thereto.  If  no  appeal  had  lain  in 
tho  first  instance  to  a,  "Bench  of  this  Court 
that  would  have  been  a  complete  answer 
to  the  application  for  special  leave  to 
appeal  to  the  Privy  Council  It  is  con- 
tended therefore  that  the  order  of  their 
Lordships  admitting  tho  appeal  involved 
a  finding  that  an  appeal  from  the  trial 
Judge  to  the  appellate  Bench  did  lie. 
We  are  unable,  however,  to  accept  this 
contention.  In  the  order  admitting  tho 
appeal  there  is  no  reference  whatsoever 
to  the  question  whether  an  appeal  had 
lain  in  the  first  instance  from  the  order 
of  tho  trial  Judge.  The  Privy  Council 
finally  decided  the  case  against  the  ap- 
pellants. Their  judgment  is  reported 
[Soni  Ram  v  Tata  &  Co ,  Ltd.  (3)1. 
There  is  no  reference  in  their  judgment 
to  the  question  whether  an  appeal  lay  in 
the  first  instance  from  the  order  of  the 
trial  Judge.  The  appeal  was  dismissed 
on  the  merits  and  tho  respondents  wero 
not  called  on  for  a  reply.  It  is  quite 
clear,  therefore,  thai  at  the  hearing  of 
the  appeal  the  question  whether  an  ap- 
peal had  lain  from  the  trial  Judge  was 
Dot  considered.  The  order  admitting  tho 
appeal  did  not  involve  any  finding  on  any 
question  in  dispute.  The  final  result  of 
the  appeal  was  against  the  appellants  and 
we  are  unable  to  hold  that  the  order  of 
their  Lordships  of  the  Privy  Council  in- 
volved any  finding  on  the  question  whe- 
ther an  appeal  did  lie  in  the  first  instance 
from  the  order  of  the  trial  Judge. 

Reference  has  also  been  made  on  be- 
half of  the  appellant  to  tho  case  of  Joy- 
lall  &  Co.  v.  Gopiram  Bhotica  (4).  In 
that  case  a  Bench  of  the  Calcutta  High 
Court  did  decide  that  an  appeal  ivould 
lie  from  an  order  refusing  to  stay  proceed- 
ings under  S.  19,  Arbitration  Act.  That 
is  clearly  an  authority  in  favour  of  the 
view  that  the  present  appeal  lies  but 
it  appears  to  us  to  be  in  conflict  with  the 
decision  in  the  Full  Bench  case  of  Chi- 

(8)  A.  irR7l927  P.  0.  156=T  Hang.  451^54 

I.  A.  265  (P.O). 
(4)  [1930]    47   Ca).    011—58   I,    0,  765=24  C. 

W.  N.G12, 


dambaram  Chettiar  (l).  In  that  case 
Ormiaton,  J.,  wrote  a  long  judgment  in 
which  he  discussed  exhaustively  the  pre- 
vious authorities  on  the  point.  The 
question  referred  for  tho  decision  of  the 
Full  Bench  was  : 

"  whether  tho  finding  that  the  parties  inten- 
ded to  treat  the  document  on  which  tho  aim 
was  filed  as  an  inland  and  not  as  a  foreign 
instrument;,  and  that  the  defendants  in  con- 
sequence cannot  now  rely  upon  any  defects 
baaed  upon  its  being  a  foreign  instrument,  rt 
finding  which  had-  the  effect i  of  allowing  tha 
suit  to  proceed,  amounts  to  a  judgment  within 
the  meaning  of  Art,  13,  Letters  Patent.  " 

The  five  Judges  who  composed  the 
Bench  were  unanimously  of  opinion  that 
the  question  referred  should  be  answered 
in  the  negative. 

At  pp  709  and  710  in  his  judgment , 
Ormiston,  J.,  seta  forth  three  criteria 
which  had  been  suggested  as  means  for 
determining  whether  or  not  an  order  is 
appealable  within  the  meaning  of  01.  13. 
On  p.  710,  he  states  as  follows  ; 

"The  first  1.1  that  adopted  by  the  Madras 
High  Court  in  1868,  whoro  a  judgment  i* 
slated  to  have  tho  meaning  of  '  any  decision 
or  determination  affecting  tho  rights  or  tho 
interest  of  any  suitor  or  applicant  '  :  Th^ 
second  is  that  adopted  by  the  Calcutta  High 
Court  in  1872,  and  which  on  very  many  occa- 
sions has  been  described  as  classical.  Accord- 
ing to  this  view,  '  judgment  '  means  '  a  deci- 
sion which  affects  tho  merits  of  the  question 
between  fchn  parties  by  determining  Bomo  right 
or  liability  '  and  it  is  immaterial  whether  it 
is  final,  or  merely  preliminary  or  interlocu- 
tory .  .  .  Tho  third  criterion  .... 
which  may  be  described  in  contradistinction 
to  the  others  as  tho  modorn  viow.  being  tha: 
laid  down  by  the  Chief  Justice  of  the  Madras 
High  Court  in  1910,  and  adopted  by  the  latu 
Chief  Justice  of  this  Court  in  102-1.  Accord- 
ing to  thiq  view,  the  test  is  whether  or  not  the 
effect  of  the  adjudication  is  to  put  an  end 
to  the  suit  or  proceedings  so  far  tta  the  Courz, 
before  which  the  suit  or  proceedings  is  pond- 
ing is  concerned,  oi1  if  its  effect,  if  it  is  no: 
complied  with,  is  to  put  an  end  to  the  suit  or 
proceeding  ;  if  it  has  this  effect  the  adjudi- 
cation is  a  judgment  ;  otherwise  not.  '  " 

Afber  discussing  the  case  law  on  the 
subject,  the  learned  Judge  came  to  the 
conclusion  that  this  last  test  was  the 
proper  test  to  be  applied-  The  order 
which  was  appealed  against  in  thafc  case 
was  merely  an  order  on  one  issue  in  the 
case  and  its  effect  was  not  to  put  an  end 
to  the  trial  of  the  suit  or  proceeding,  bu'^ 
to  allow  it  to  continue.  The  Officiating 
Chief  Justice  in  a  concurring  judgment 
remarks,  at  p.  738  : 

"  Tho  finding  with  which  we  arc  concerned  )* 
one,  in  effect,  which  decides  " 

that   the   suit   is   maintainable,  and   so 
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paves  the  way  for  the  determination  of 
the  main  question  between  the  parties. 
It  does  not  finally  decide  the  rights  of 
the  parties  and  will  be  subject  to  attack 
on  appeal,  if  the  decree  is  ultimately 
against  the  appellant. 

It    is  quite  clear  that  according  to  the 
principles  approved  in  thit  CJ.BO  the  find- 
jng  on    a    single    issue    in  tho  trial  of  a 
case  which  does  not  tin  ally  determine  tho 
rights  of  the  parlies  is    not    a   judgment 
within    tlie    meaning   of   Cl.  L3,  Letters 
Patent,  and  previous  rulings  of  this  Court 
to  the  ottect  that    a    preliminary    finding 
whether    the  trial  Court  had  jurisdiction 
to  try  tho  cdse   is   appeiUble    were   ex- 
pressly dissented  from.     We   are   bound 
by     this  decision    and    we  find  ourselves 
unable  to  distinguish  the  question  invol- 
ved   in    the    present    appeal.     Tho    trial 
Court   has   decided    to    proceed  with  tho 
trial  of  the  case  but  it  has  not    come    to 
any  decision  on  tho  merits  of  the  dispute 
between  the  parties,  and  the  eifect  of  the 
order  is  not  to  put  an  end  to  tbe  suit   or 
proceeding.     It    cannot    by  its  nature  be 
an    order   which,    if    not  compJied  with, 
would  put  an  end  to  the  suit  or  proceed- 
ing.    When  the  trial  Court  has  proceeded 
to  try  the  suit  on  its  merits   and    passed 
its  final  judgment  thoreon,  an  appeal  will 
then    lie  and  it  will  then  be  open  to  tho 
appellant,  if  aggrieved  by  the  final  order, 
co  raite  the  point    that   an    adjournment 
should    have    been    allowed  under  3.  19, 
Arbitration   Act.     The  eifect  of  the  order 
may  be  temporarily  to   deny    the   appel- 
lant   tbe  right  to  have  the  matter  refer- 
red to  arbitration,  but  it  is    not    a    final 
order   on    the  point.     It  is  true  that  the 
order  appealed  against  is  not  a   decision 
on    an    issue  in  the  cise,  but  its  effect  is 
the   same    as    if    it    were  an  order  on  an 
issue    as  to  jurisliotion      It  was  expres- 
sly, held     in    Chidambaram    Chettyar's 
ca^e  (l)  that  a  preliminary   order   decid- 
ing that  the  Court  had  jurisdiction  on  an 
issue  was  not  appealable,  and  it  seems  to 
us    necessary    to    follow    ttut    the  order 
appealed  .igiinab  here  is  also  not  appeal- 
able     We  are,  therefore,  of  opinion  that 
the  present    appetl    does    not     lie.     The 
appeil  is  therefore  dismissed  with   cnsts. 
P.N./H  K.  Appeal  dismissed. 


v. 

S.  A.  R.  M.  Firm  and  others  —  Res- 
pondents. 

Application  No.  186  of  1928,  Decided 
on  2jbh  March  1929,  arising  out  of  First 
Appeal  from  judgment  of  Original  Side 
in  Civil  Regular  No  213  of  1927. 

Civil  P.  C,,  O  41.  R  10  -Appellant  aiked 
to  give  security  under  O.  41,  R  19  >  1)  failing 
to  furnish  it  within  ti  ne  ordered,  with 
knowledge  of  order  for  security  —  Applica- 
tion mad  -  for  extension  after  expiration  of 
time  to  give  security  refuted  —  A j peal  re- 
jected —  No  order  to  restore  appeal  can  be 
made. 

An  .appellant  was  directed  to  give  security 
under  0  41,  R.  10(1)  aud  notice  of  tho  applica- 
tion for  security  was.  duly  aorved  on  him. 
With  knowledge  of  the  orJjr  for  security,  ha 
failed  togiv.)  security  within  the  timo  ordered 
by  the  Court  and  applied  after  thooxpiry  of 
th*b  timo,  tor  extension  Ilia  apphc  tUoa  waa 
rafuBod  on  the  ground  th.it  it  was  m-tde  after 
the  expiration  of  tha  tune  allowed  and  that 
no  security  was  givon  up  to  thi  date  of  tha 
liOiinug  of  the  application.  The  appeal  wafl 
rajoatad  undor  O  41,  H  10  (j)  and  not  merely 
•  truck  off  the  file  . 

Held  :  that  no  ordar  to  restore  the  apoeal 
could  be  made  :  8  All.  315  (P.  C  )  ;  17  CiL  1 
(P.  C  )  ,  17  Cal.  512  (P.  C  )  and  42  All  626, 
Cons,  and  Dwt.  [P  290  G  i,  2] 

Foucar — br  Appellants. 

Heald,  J.— On  llth  December  last  an 
order  under  0  41,  R.  10  was  made 
against  applicants  and  they  were  directed 
to  give  the  necessary  security  on  or  be- 
fore 15th  Ja.nuj.ry  They  failed  to  give 
the  required  security  bat  on  22nd  Janu- 
ary they  applied  fur  an  extension  of  one 
month  The  opposite  party  objected  and 
asked  that  the  appeal  should  be  rejected 
under  O  41,  B  10  (2)  The  cise  was 
fixod  for  hearing  the  two  applications  on 
13th  February  and  the  Bt-nch  which 
heard  the  applications  said  that  the  time 
for  furnishing  security  expired  on  15th 
January,  that  no  application  for  exten- 
sion of  time  was  made  until  22nd  Janu- 
ary and  that  it  was  admitted  th.it  up  to 
the  date  of  hearing,  that  is,  up  to  13th 
February  no  security  had  been  ottered. 
On  these  grounds  ihe  B3nch  refused  the 
application  for  further  time  and  rejected 
the  appeal.  Applicants  now  on  14th 
March  ask  us  to  restore  the  appeal, 
which  has  been  rejected,  ou  the  ground 
that  they  are  now  in  a  position  to  give 
security. 
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Their  learned  advocate  has  referred  us 
to  a  decision  of  bheir  Lordships  of  the 
Privy  Council  in  the  oa.se  of  Dal  want 
Singh  v.  Daulat  Singh  (1),  but  the  facts 
of  that  case  seem  to  be  different  from 
those  of  the  case  which  is  before  us.  In 
that  case  the  order  for  security  was  made 
without  notice  to  the  appellant  Three 
days  before  the  date  by  which  security 
was  to  be  given  the  appellant  filed  a 
petition  showing  cause  why  he  should 
not  be  ordered  to  give  security,  but  nine* 
days  later,  that  is  six  days  after  the  date 
fixed  for  giving  security,  the  Court 
ordered  the  appeal  to  be  struck  off  the 
file  on  the  ground  that  security  had  not 
been  given  within  the  time  prescribed 
by  the  Court.  Subsequently  the  appel- 
lant filed  a  petition  in  which  he  brought 
to  the -not ice  of  the  Court  the  fact  that 
he  had  received  no  notice  of  the  applica- 
tion for  security  and  applied  for  the  ap- 
peal to  be  restored.  On  that  application 
the  Court  seems  to  have  granted  him 
further  time  to  give  security,  but  when 
he  tendered  the  security  the  Court  said 
that  the  appeal  was  not  dismissed  under 
8.  556  or  557  of  the  Code  and  that  the 
petition  was  not  entertainable  under 
S.  558  and  was  inapplicable  to  an  order 
made  under  S.  519.  The  references  were 
of  course  to  the  old  Code  of  Civil  Proce- 
dure and  the  appellate  Court's  order  was 
in  effect  that  because  the  appeal  had  not 
been  dismissed  for  default  under  the  pro- 
visions of  law  which  are  now  Br.  17  and 
18,  0.  41,  but  had  been  struck  off  under 
provisions  corresponding  to  those  of  O. 
41,  B  10,  no  application  under  what  is 
now  O.  41,  B.  19  would  lie.  Their  Lord- 
ships  of  the  Privy  Council  said  that  there 
was  some  difficulty  in  saying  what  in 
substance  was  the  proper  course  to  be 
taken  in  these  circumstances,  but  assum- 
ing that  after  '  the  appeal  had  been 
ordered  to  be  struck  off  the  file,  the 
Court  had  allowed  the  appellant  further 
time  to  give  security  they  held  that  he 
should  be  allowed  to  give  security  and 
that  on  his  giving  security  his  appeal 
should  be  restored  to  the  files  of  the 
Court. 

It  is  clear  that  that  decision  is  no 
authority  for  the  proposition  that  there 
is  a  general  discretion  to  restore  an  ap- 
peal which  has  been  rejected  under  O  41, 
R.  10  (2),  or  that  there  is  such  a  discre- 


tion  in  a  case  where  notice  of  the  appli- 
cation for  security  has  been  duly  served 
on  the  appellant,  where  with  knowledge 
of  the  order  for  security  he  has  failed  to 
give  security  within  the  time  ordered  by 
the  Court,  where  he  has  subsequently 
applied  for  further  time  which  has  been 
refused  for  reasons  given  in  the  order, 
and  where  the  appeal  has  been  rejected 
as  directed  by  the  Code  and  not  merely 
struck  off  the  file. 

Applicant's  learned  advocate  has,  how- 
ever, referred  us  to  another  Privy  Council 
oa.se,  namely  Rajab  Ah  v.  Amir  Hossein 
(2).  In  that  case  an  appellant  was 
ordered  to  furnish  ssourity  under  S.  519 
(now  O.  41,  B.  10)  to  the  satisfaction  of 
the  Judge  of  the  trial  Court  before  a  cer- 
tain date  Security  was  tendered  before 
that  date  but  the  Judge  found  it  to  be 
insufficient  and  refused  to  allow  other 
security  to  be  given  on  the  ground  that 
the  time  allowed  by  the  appellate  Court 
had  by  that  time  expired,  The  appel- 
lant appealed  against  the  order  refusing 
to  allow  him  to  give  other  security,  but 
the  appellate  Court  said  that  he  took  the 
risk  of  furnishing  security  which  was 
found  to  be  insufficient  and  that  there- 
fore he  could  not  be  allowed  the  op- 
portunity, after  the  expiry  of  the  pres- 
cribed period,  -of  furnishing  fresh 
security  The  appeal  in  respect  of 
which  security  had  been  ordered  to  be 
furnished  was  accordingly  rejected.  Their 
Lordships  did  not  in  fact  interfere  with 
the  decision  of  the  appellate  Court  but 
they  pointed  out  that  that  Court  had  a 
discretion  to  enlarge  the  time  allowed  for 
finding  security  or  to  accept  fresh  secu- 
rity. The  law  as  to  enlargement  of  time 
as  laid  down  by  their  Lordships  is  now 
embodied  in  S  148  of  the  Code,  and  since 
their  Lordships'  dictum  is  merely  a 
statement  of  that  law,  it  does  not  help 
applicants  so  far  as  the  present  case  is 
concerned 

The  learned  advocate  has  referred  us 
also  to  the  case  of  Badn  Narain  v.  Sheo 
Koer  (3),  in  whioh  the  High  Court  had 
held  that  it  had  no  power  to  grant  an 
extension  of  time  after  the  expiry  of  the 
time  fixed.  In  that  case  their  Lordships 
said  that  the  application  to  the  Court  to 
enlarge  the  time  for  giving  security  miy 
be  made  either  before  or  after  thu  expir- 


(1)  [1886]  8  All,  315= 
(P.O.). 
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2)  [1810J  17  Gal.  1=5  3^77399  (PX!.). 

3)  [18901  17  Gal.  512=1,7  I.  A,    1=5  Sar.  193 
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=ation  of  the  time  within  which  the  secu- 
rity has  been  ordered  to  be  furnished  and 
the  Court  may  therefore  ealargo  the  time 
according  to  any  necessity  which  may 
arise  where  it  is  just  and  proper  that 
they  should  do  so.  That  decision  simi- 
larly does  nob  go  beyond  the  provisions 
of  the  present  3.  148. 

The  only  other  case  cited  was  that  of 
Sundar  v.  Habib  Gfiik  (4).  In  that  case 
the  appellants  were  ordered  to  give  the 
necessary  security  within  a  week.  On 
the  last  cUy  of  the  week  allowed  they 
filed  an  objection  to  the  order  cilliag  on 
them  to  give  security,  buo  apparently 
they  neither  tendered  security  nor  ap- 
plied for  an  extension  of  time.  Their  ap- 
peal wag  reiected,  but  two  days  later 
they  applied  for  a  recons  id  oration  of  the 
matter  and  they  were  granted  an  exten- 
sion of  time,  bheir  appeal  being  restored 
to  the  file  The  opposite  party  applied 
to  the  High  Court  against  the  extension 
of  time  and  the  restoration  of  the  appeal, 
and  the  High  Court  purporting  bo  follow 
the  ratio  decidendi  in  Balwant  Singh's 
case  (0,  said  that  the  Court  was  entitled 
to  reconsider  on  muse  subsequently 
shown  an  orler  rejecting  an  appeal  under 
O  41,  R.  10  (2),  and  accordingly,  regard- 
ing the  application  before  them  a?  an  ap- 
plication for  revision  anl  the  order  of 
the  lower  Court  as  an  order  passed  in  re- 
view, refused  to  interfere.  All  that  need 
be  said  about  thit  case  is  that  it  seems 
possible  that  the  view  which  the  learned 
Judges  took  as  to  the  effect  of  the  deci- 
sion in  Balwant  Singh's  case  (l)  was  not 
-warranted  by  the  facts  of  that  case  anrl 
that  in  any  case  the  facts  there  were 
different  from  those  of  the  present  case. 

In  this  case  more  than  a  month  was 
allowed  for  furnishing  the  security,  and 
the  appsal  was  not  rejected  until  appli- 
cants had  been  heard  on  their  application 
for  an  enlargement  of  time.  After  due 
consideration  of  the  time  granted  in  the 
first  instance,  of  the  fact  that  applicants 
had  not  tendered  any  security  within 
that  time,  of  applicants'  delay  in  apply- 
ing for  an  enlargement  of  time,  and  of 
the  grounds  shown  by  them  for  the  en- 
largement for  which  they  asked,  the 
Bench  decided  to  refuse  to  extend  the 
time  and  rejected  the  appeal.  We  are 
not  asked  to  deal  with  that  order  in  re- 
view and  this  Banoh  as  now  constituted 
oouidjiot  do  ao. We  are  jnerely  asked  to 

(A)  [1930]  42  All.  026=18  A.UJ.  838, 


restore  the  appeal  and  to  grant  further 
time  on  the  footing  of  a  supposed  right 
based  on  the  judgment  of  the  Privy 
Council  in  B'tlwant  Singh's  case  (l),  but 
that  case  is  no  authority  for  the  existence 
of  such  a  right  in  a  case  like  the  present. 
On  the  analogy  of  the  rejection  of  a  plaint 
there  would  be  no  such  right  and  I  see 
no  reason  to  believe  that  any  such  right 
exists  1  would  therefore  dismiss  the 
application. 

Mya  Bu,  J. — I  concur, 

P.N  /R.K.          Application  dismissed. 
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HELAD,  OFL^G  C,  -I.  AND  M\r\  Bu,  r, 

L.  C.  T.  R.  M.  Sathappa  Chettyar  and 
another — Appellants, 
v. 

-4.  S.  Chettydr  Finn  and  other* — Res- 
pondents, 

Civil  Misc  Appeal  No.  29  of  1929,  De- 
cided on  12th  August  1929. 

sfc  Provincial  Insolvency  Act,  S,  16  — Ori- 
ginal petition  validly  presented —  Petitioner 
not  proceeding  with  due  diligence  —  Court 
can  substitute  in  his  place  other  creditors  as 
petitioners  during  pendency  of  insolvency 
proceedings  and  they  will  take  place  of  ori- 
ginal petitioner  ab  initio— No  fresh  act  of 
insolvency  is  necessary 

IE  the  original  petition  by  a  creditor  to  gab 
H.  debtor  adjudicated  insolvent  Is  validly  pre- 
sented And  the  case  IB  one  in  which' the  peti- 
tioner dooa  not  proce3d  with  due  diligence  on 
his  petition  it  in  open  to  persona  to  coma  in  as 
creditors  at  nay  time  whila  the  insolvency 
proceedings  aia  ponding  and  it  is  opon  to  the 
Court  to  substitute  them  a<3  petitioners  for  the 
Driginal  petitioner;  the  effect  of  such  substi- 
tution would  be  that  they  take  the  place  of 
the  first  petitioner  ab  initio  and  are  entitled 
to  prosecute  the  original  petition  as  if  it  were 
their  own  petition  so  taut  no  question  of  the 
necessity  for  a  fresh  act  nf  insolvency  could 
arise  In  ret  Maund,  (LB')i),  1  Q  B  D  194,  Dnt  , 
In  te,  Maugham,  (IH38),  kJL  (,>  U  D.  2t,  Ref 

[P2'J3U1] 

F.  S.  Doctor— for  Appellants. 

Eunoosc  and  Banerjcc  —  for  Respon- 
dents. 

Heald.Offg.  C  J  -On  I9lh  Decem- 
ber 1927,  the  present  respondents  1  who 
are  A.  S.  Chettyar  Firm,  filed  a  creditor's 
petition  under  S.  9,  Provl.  Insol.  Aot,  for 
the  present  respondents  5,  6  and  7  who 
are  mother,  son-in-law,  and  daughter  and 
who  according  to  the  petition  were 
jointly  indebted  to  respondents  1  in  res- 
peot  of  certain  promissory  notes,  which, 
they  had  executed  jointly,  to  be  adjud^i- 
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cated  insolvents.  The  acts  of  insolvency 
which  they  alleged  were  that  the  alleged 
insolvents  had  on  20th  September  1927 
that  is  within  three  months  before  the 
date  of  the  petition  made  two  transfers 
of  their  properties  in  favour  of  the  T  A. 
Chetfcyar  Firm,  which  transfers  would 
under  8.  54  of  the  Act  he  void  as  being  a 
fraudulent  preference,  if  the  5th,  6th  and 
7th  were  adjudicated  insolvents. 

On  10th  February  1928.  the  present 
respondents  4  who  are  theM.  V.  R.  Chet- 
tyar  Firm,  applied  to  be  ]oined  petition- 
ins  creditor  on  the  ground  that  the  al- 
leged insolvents  and  the  T  A.  Ghebtyar 
Firm  were  trying  to  induce  respondents  1 
to  withdraw  their  petition  in,  fraud  of 
the  rights  of  the  other  creditors  They 
relied  on  the  acts  of  insolvency  mentioned 
in  respondents  1's  petiiion.  Respondents 
1  and  the  alleged  insolvents  stated  that 
they  had  no  objection  to  their  being 
joined  as  petitioning  creditors,  and  they 
were  so  joined  by  consent.  On  27th 
March  and  Llth  August  1928,  the  present 
respondents  2  and  3  respectively  also  ap- 
plied to  be  joined  as  petitioning  credi- 
tors, alleged  the  sirne  acts  of  insolvency. 
On  10th  October  1928,  before  orders  hnd 
been  pissed  on  the  applications  of  res- 
pondents 2  and  3,  these  respondents 
applied  to  be  allowed  to  withdraw  their 
applications  and  respondents  1  and  4  ap- 
plied to  be  allowed  to  withdraw  the  peti- 
tion, 

On  the  same  date,  the  present  appell- 
ants namely  the  L.  C.  T.  R  M.  and  T.  8. 
T.  Chettyar  Firms  applied  to  be  joined 
as  petitioning  creditors.  They  alleged 
that  respondent  1,  that  is  the  original 
petit  oning  creditor  and  some  of  the  other 
creditors  had  fraudulently  and  collusive- 
ly  come  to  an  arrangement  with  the  al- 
leged insolvents  out  of  Court  to  their  own 
advantage  and  to  the  detriment  of  the 
general  body  of  creditors  and  they  prayed 
that  leave  to  withdraw  the  petition 
should  not  be  granted  and  that  the  insol- 
vency proceedings  should  be  continued 
by  adding  or  substituting  them  as  peti- 
tioning creditors,  if  necessary  under  the 
provision  of  8.  16  of  the  Act.  On  2fith 
November  1928  the  Court  directed  the 
first  four  respondents  to  file  statements  of 
the  terms  on  which  they  asked  to  be  al- 
lowed to  withdraw.  They  filed  petitions 
in  which  they  denied  that  they  had  come 
to  nny  arrangement  with  the  alleged  in- 
solvents and  said  that  the  ground  for 


their  withdrawal  was  thafc  they  were 
satisfied  thafc  the  alleged  act  of  insolvency 
could  not  be  proved.  The  Court  then 
allowed  the  withdrawal  of  the  original 
petition  and  of  the  applications  of  res- 
pondents 2  and  3  to  be  joined  as  petitio- 
ning creditors,  and  directed  that  the 
appellants  should  be  substituted  as  peti- 
tioning creditors  and  should  file  new 
petitions  on  their  own  behalf. 

Appellmts  appeal  against  the  order 
allowing  the  withdrawal  of  the  petition 
and  directing  them  to  nlo  a  now  petition 
on  the  ground  that  thab  order  prevents 
them  from  taking  advantage  of  the  act  of 
insolvency  mentioned  in  theoriginal  peti- 
tion, since  that  act  took  place  moro  than 
three  months  before  the  d*te  on  which 
new  petitions  can  bo  presented.  The  Grab 
four  respondents,  that  is,  the  creditors 
who  applied  to  be  allowed  to  withdraw,, 
admit  that  the  lower  Court's  order  hag 
the  effect  uf  preventing  appellants  from 
prosecuting  the  insolvency  proceedings 
on  the  footing  of  the  act  of  insolvency 
originally  alleged,  but  say  that  in  law 
the  Court  could  not  allow  the  appellants, 
whose  application  to  be  made  petition- 
ing creditors  was  male  more  than  three 
months  after  the  alleged  act  of  insolvency 
to  be  joined  as  petitioning  creditors  so-as 
to  relv  on  that  act  of  insolvency.  The 
alleged  insolvents  support  the  contention 
and  say  that  in  order  to  succeed  ap- 
pellants mast  prove  a  new  act  of  insol- 
vency committed  within  three  months  of 
their  application, 

All  the  respondents  relv  on  the  deci- 
sion in  the  case  of  In  rct  Maund  (l).  In 
that  ciee  certain  crelitora  filed  a  peti- 
tion on  16th  Mty  L8U4,  allowing  that  an 
act  of  bankruptcy  had  been  committed 
on  5th  March  Ib94.  On  15th  June  an 
application  to  add  the  names  of  two 
other  persons  as  petitioning  creditors 
was  made,  the  reason  for  that  application 
being  thdt  there  Wris  a  doubt  whether 
the  Amount  of  the  debts  due  to  the  credi- 
tors who  had  tiled  the  petition  was  suffi- 
cient to  entitle  them  to  present  the  peti- 
tion. TneEiglieh  Bankruptcy  Act  of 
18~3,  contained  in  3.  107  a  provision 
similar  to  that  of  S.  16,  Provl.  Insol. 
Act,  which  gives  the  Court  power  un  cusea 
where  the  petitioner  djes  nub  proceed 
with  due  diligence  on  his  petition,  -to 
substitute  us  petitioner  any  other  oredi- 

"(II   [fh95j   1  Q    13     1H4-^64~L    J.   Q.  B.  183= 
43  W,  tt.  207=72  L.  T.  58. 
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tor  to  whom  the  debtor  may  be  indebted 
in  the  amount  required  by  the  Aot  in  the 
oa,9e  of  a  petitioning  creditor;  but  the 
learned  Judge  snid  that: 
"the  power  ought  Dot  to  ba  exercised  after 
tho  lapao  of  throe  months  from  the  data  of  tho 
not  of  bankruptcy.1' 

The  deoisioa  WAS  doubtless  right  on 
the  facts  of  the  particular  case  in  which 
it  was  given,  since  in  that  case  it  was 
desired  by  the  exercise  of  the  power  bo 
remedy  a  defect,  which  might  invalidate 
the  filing  of  the  patition  itself,  but  it  has 
no  applicition  to  LI  case  like  the  present 
where  the  petition  was  validly  filed  ab 
initio  or  to  a  case  whore  fraui  and  col- 
lusion between  the  allowed  insolvents  and 
the  petitioning  creditors  is  pleaded  since 
in  the  very  caso  on  which  that  decision 
WAS  based  and  in  which  it  may  bonofcol 
the  expression  of  opi  lion  which  ib  fol- 
lowed wag  clearly  obiter  nimoly  tho  case 
of  In  re,  Mangham  (2),  it. was  expressly 
said  that  if  on  an  application  for  sub- 
stitution fraud  was  alleged  the  Court 
would  strain  its  jurisdiction  to  the  ut- 
most. In  the  present  oise,  there  is  no 
need  to  strain  the  jurisdiction.  The 
[original  pabibion  was  validly  presented 
'and  could  nob  he  withdrawn  without  the 
leave  of  the  Court.  The  case  wag  clearly  • 
oxae  in  which  the  petitioner  did  not  pro- 
ceed with  due  diligence  on  hia  petition 
jand  was  further  one  in  which  fraud  and 
collusion  were  alleged.  It  was  open  to 
jtbe  appellants  to  come  in  as  creditors  ab 
any  time  while  the  insolvency  proceed- 
ings wero  pending  and  it  was  open  to  the 
Court  to  substitute  them  as  petitioners 
for  respondents  1. 

The  effect  of  such    substitution  would 
be  blub  they   took  the   place   of    respon- 
dents 1  ab  initio  and  that    they  were  en- 
bibled  to  prosecute  the    original   petition 
'as  if  it  were  their  own    petition  so    that 
|ao  question  of  bhe   necessity  for    a    fresh 
j  act  of  insolvency  could    arise       I   would 
'therefore   set    aside    the   lower    Court's 
order  allowing  the  original  petition  to  bo 
withdrawn  and  directing  the    appellants 
to  file  a  new  petition    and  under  the  pro- 
visions of  S   16  of  the    Aot  I  would    sub- 
stitute appellants    as   petitioners  for  the 
respondents  1.     The    respondents  should 
bear  the  appellants'   costs  in  this    Court, 
Advocate's  foe  to  be  five  gold  mohurs  and 
the  cost  of  the  lower  Court  would    abide 


the  final  order  for  costs  in  the  insolvency 
proceedings. 

Mya  Bu,  J.— I  concur, 

PN./RK.  Order  set  aside. 
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RUTLRDGE,  C.  J  ,    AND  BROWN,  J. 

Maunn  Tun  Pe  and  another  —  Appe- 
lants. 

v. 

MauiKf  Sein  Myi  and  another — Res- 
pondents 

Second  Appeal  No.  540  of  1927,  Deci- 
ded on  25th  March  1929.  from  judgment 
of  Disfc.  Judtfa,  Tavoy,  in  Civil  Appeal 
No  20  of  1927. 

(a)  Tranifer  of  Property  Act,    S.  54 — Poi- 
•eiiion     under     oral     contract      of     iftlc — No 
registered  deed — Such     poneiiion     i§     good 
defence  to     suit  for     poiBeiiion — Part     per- 
formance. 

In  ft  suit  for  possession  of  land  It  is  a  good 
dfifonco  that  the  person  in  possession  had 
obtained  possession  under  an  oral  agreement 
of  sale,  although  no  registered  deed  of  sale 
has  baon  executed  and,  therefore,  i/o  actual 
galo  hag  Ukan  place  :  .4-  /.  R  1924  Rang. 
2L4  (F  3  ),  HcL  on.  [P  204  C  1] 

(b)  Evidence  Act,  S.  91— Oral    evidence  as 
to  contract   for  iale  ii     not     rendered     inad- 
missible by  document  which  does  not  record 
teimi  ol  contract  for  sale. 

Tho  document  that  w&i  oxoouted  was  not 
n  document  reoordiug  the  terms  of  tho  con- 
tract for  salo,  but  it  merely  rocitod  that  tho 
land  had  been  sold  for  a  certain  amount  and 
further  recorded  an  agreement  aa  to  repur- 
chase by  the  heira  of  tho  vendor  • 

Held  .  that  oral  evidence  as  to  the  contract 
for  Hfilo  wiis  not  rendarud  inadmissible  by  tha 
document  thit  W.IB  ox^cutod,  [P  295  G  1] 

(c)  Registration  Act,    SB.  49  and    17— Con- 
tract  for  sale    unregistered  — S.  49    does  not 
preclude  it  from  being  given    in    evidence  to 
prove    termi  of    contract  —  Evidence    Act, 
S.  91 

Section  49,  Registration  Act,  must  bg  read 
together  with  S.  17  of  that  Act  and  S.  01. 
Evidence  Act,  and  a  fair  interpretation  of 
S.  49  dons  not  preclude  an  unregistered  docu- 
ment which  is  required  by  law  to  be  registered 
from  being  given  in  evidence  aa  to  tha  to  rim 
of  tho  contract  for  sale  :  A.  I.  R  1923  Mad. 
207,  Appr.\  A.  I.  R.  1123  Lah.  495,  Rfl.  on,; 
35  Mad.  ri3  (F.B  ),  not  roll  ,  9  Cal.  .V20  (F,  ft  ) 
and  A.  I.  fl,  1019  P.  C.  44,  Rtf. 

[p  2%  c  a] 

Paget — for  Appellants 
P.  B.  Sen — forResponuonfcg. 

Judgment. — The  appellants  in  bhis 
oa.se  sued  for  partition  and  possession  of 
a  third  share  of  certain  land.  The  ap- 
pellant Tun  Pe,  respondent  Ma  E 
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and  one  Ma  Mya  Nwe  who  was  a  defen- 
dant in  the  trial  Court,  were  joint  heirs 
of  the  land  in  question.  At  the  time  of 
tiling  the  suit,  the  land  was  in  the  pos- 
session of  Ma  Mya  Nwe  and  Ma  E  Thwe. 
Ma  Mya  Nwe  did  not  contest  the  suit 
and  we  are  concerned  now  only  with  the 
land  in  possession  of  Ma  E  Thwe.  Her 
defence  was  that  in  the  year  1921  Tun 
Fe  enterei  into  a  contract  for  the  sale  of 
his  share  to  the  defendants  and  put 
the  defendants  into  possession  under  the 
contract.  Admittedly  a  document  was 
drawn  up  at  the  time  of  the  transaction 
and  that  document  has  not  been  regis- 
tered Tho  lower  Courts  have  held  that 
that  document  is  inadmissible  in  evi- 
dence, but  that  oral  evidence  of  the  con- 
tract of  sale  is  nevertheless  admissible. 
They  have  found  that  this  oral  evidence 
establishes  the  case  of  the  defendants 
and  have  dismissed  the  suit  of  Tun  Pe 
Tun  Pe's  appeal  to  this  Court  was  ori- 
ginally heard  by  a  single  Judge,  who 
was  of  opinion  that  the  existence  of  the 
document  precluded  the  bringing  of  oral 
evidence  and  gave  the  plaintiffs  a  decree. 
An  order  has  been  passed  granting  an 
application  to  review  this  judgment  and 
the  appeal  is  now  again  before  us  for 
decision. 

It  may  now  be  regarded  as  settled 
law  that  in  a  suit  for  possession 
of  land,  it  is  a  good  defence  that 
the  person  in  possession  has  obtained 
possession  under  an  oral  agreement  of 
3ile  although  no  registered  deed  of  sale 
ihas  been  executed  and,  therefore,  no  ac- 
jtual  sale  has  taken  place  All  the  Indian 
High  Courts  are  now  agreed  on  this 
point,  the  leading  oase  of  this  Court  on 
the  subject  is  the  case  of  Maung  My  at 
Tha  Zan  v.  Ma  Dun  (l).  Ifc  is,  how- 
ever, contended  on  behalf  of  the  appel- 
lants that  the  same  rule  cannot  he  ap- 
plied when  a  document  has  been  execu- 
ted by  the  parties.  If  the  document  in 
question  were  merely  one  recording  the 
terms  of  a  contract  for  sale,  the  conten- 
tion that  oral  evidence  could  not  be  ad- 
duced to  prove  the  terms  of  the  contract 
would  no  doubt  be  correct.  Such  evi- 
dence would  bo  precluded  by  tho  terms 
of  S,  91,  Evidence  Aot.  No  practical 
difficulty  would,  however,  arise  in  suoh 
a  case,  because  such  a  document  would 
not  require  registration  (S.  2,  Act  2  of 
'  ~(l)  A.I.  R.  1924  Rang,  214=2  Rang,  385 
(F.B.). 


1927)  and  would,  therefore,  itself  be* 
admissible  in  evidence.  In  the  present 
case,  the  document  that  was  drawn  up 
is  clearly  not  a  document  recording  the 
terms  of  a  contract  for  sale,  It  first  of 
all  recites  that  the  land  has  been  sold 
for  Rs.  400  and  then  goes  on  to  record 
the  agreement  as  to  repurchase  by  the 
heirs  of  Tun  Pe  It  is  suggested  that  it 
is  not  a  document  of  sale  at  all  and  that, 
it  does  not  require  registration  How- 
ever that  may  lie,  we  are  nob  satisfied 
that  the  existence  of  this  document  pre-] 
eludes  the  bringing  of  oral  evidence  as 
to  the  alleged  contract  of  sale.  Mos- 
ley,  J.,  who  dealt  with  this  appeal  in 
the  first  instance,  held  that  the  agree- 
ment  to  sell  was  superseded  by  and 
merged  in  the  document  for  sale.  Ik 
does  not  appeal  that  the  actual  docu- 
ment was  ever  before  him  or  that  ha 
was  aware  of  its  terms,  In  Manner 
Mayat  Tha  Zari*  case  (1)  Robin- 
son, C.  J.,  remarks  at  p.  304  (of  2  Rang  > 
of  the  judgment  • 

11  As  regards  8.  91,  Evidence  Act,  it  appears, 
to  me  that  it  docs  nob  apply  m  this  oase  at 
all.  It  deals  with  cases  where  the  terms  of  a- 
contract  have  been  reduced  to  the  form  of  a 
document,  and  to  oases  in  which  any  matter 
is  required  by  law  to  be  reduced  to  the  form 
of  a  document.  If  we  were  dealing  with  a 
deed  of  a  anle  that  was  in  existence,  or  with 
a  contract  for  sale  which  was  required  by 
law  to  be  reduced  to  the  form  of  a  document, 
some  such  question  might  arise;  buc  we  are 
dealing  here  with  a  contract  for  salo  which 
the  law  does  not  require  to  be  reduced  to  tho 
form  of  a  document.  An  agreement  to  sell 
may  ba  an  oral  agreement,  and  no  question, 
therefore,  of  the  admissibility  of  the  evi- 
dence, I  think,  arises.  It  is  not  tho  transac- 
tion of  sale  that  it  is  in  question,  but  tho 
agreement  to  sell,  which  mu at,  and  always 
does,  precede  the  execution  of  the  contract  for 
sale.  By  Expln,  3  to  the  section,  even  if  a 
statement  was  made  in  a  document  of  sale, 
which  was  not  registered,  of  the  prior  oral 
agreement  to  sell,  evidence  as  to  that  prior 
oral  agreement  is  excluded  from  tho  provi- 
sions of  tho  sections." 

A  distinction  hero  is  no  doubt  drawn- 
between  a  oase  where  the  transaction  is- 
wholly  oral  and  a  oase  in  which  a  docu- 
ment has  been  drawn  up,  but  it  seems 
to  us  that  the  existence  of  the  document 
in  the  present  case  has  DO  effect  on  the- 
general  principles  to  be  applied,  Under 
S.  91,  Evidence  Act  • 

"  when  the  terms  of  a  contract,  or  of  a  grant, 
or  of  any  other  disposition  of  property  have* 
been  reduced  to  the  form  of  a  document  anoT 
in  all  oases  in  which  any  matter  IB  required' 
by  law  to  be  reduced  to  the  form  of  a  docu- 
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meat,  no  evidence  shall  be  given  in  proof  of 
the  terms  of  such  a  contract,  grant  or  other 
disposition  of  property,  or  of  such  matter, 
except  tho  document  itself,  or  secondary  evi- 
dence of  its  contents  in  cases  in  which 
secondary  evidence  is  admissible  under  tho 
provisions  hereinbefore  contained." 

Oral  evidence  is  excluded  equally 
when  a  document;  does  exist  and  when 
the  law  requires  bhe  matter  to  be  re- 
duced to  the  form  of  a  document  So 
far,  therefore,  as  the  sale  itself  is  con- 
cerned, the  existence  of  an  unregistered 
document  makes  no  difference  Whe- 
ther a  document  exists  or  not,  no  oral 
evidence  of  the  sale  can  be  given.  But 
a  contract  of  sale  is  not  a  matter  which 
is  required  by  law  to  bo  reduced  to  the 
form  of  a  document,  and  it  has  been 
clearly  held  in  Mayat  Tha  Zans  case 
(l),  that  the  contract  which  proceedes 
the  sale  can  be  separated  and  distin- 
guished from  the  sale  itself.  In  this 
case  there  is  a  document,  but  whatever 
that  document  may  be,  it  is  not  a,  docu- 
ment which  records  the  terms  of  a  con- 
tract for  sale.  The  terms  of  that  con- 
tract  have  not  been  reduced  to  the  form 


jof  a  document  The  intention  of  the 
parties  may  have  been  to  go  beyond  a 
.mere  contract  and  to  record  in  the  docu- 
,ment  an  actual  sale.  But  that  does  not, 
in  our  opinion,  convert  the  contract  into 
a  sale  in  such  a  way  as  to  preclude  the 
defendants  from  relying  on  the  contract 
independently  of  the  actual  sale.  We 
|do  not  think  that  in  the  present  case 
joral  evidence  as  to  a  contract  for  sale  was 
(rendered  inadmissible  by  the  document 
that  was  executed. 

That  is  perhaps  sufficient  for  the  dis- 
posal of  this  appeal,  but  we  would  go 
further  than  this  and  say  that  whilst 
oral  evidence  as  to  the  contract  for  sale 
is  admissible,  the  document  itself  is  also 
admissible  in  so  far  as  it  throws  light 
on  the  terms  of  the  contract  in  dispute 
between  the  parties.  It  is  contended,  as 
we  have  said,  on  behalf  of  the  respon- 
dents that  the  document  is  not  a  docu- 
ment which  requires  registration  at  all. 
We  are  of  opinion  that  whether  it  re- 
quires registration  or  not,  the  document 
would  be  admissible  in  evidence  as  to 
the  terms  of  the  contract  which  prece- 
ded its  execution  Under  8.49,  Regis- 
tration Act  : 

11  No  document  required  by  9.  17  to  be  regis- 
tered shall  (a)  affect  any  immovable  pro- 
perty comprised  therein;  or  (b)  confer  any 
power  to  adopt;  or  (c)  be  received  as  evidence 


of  an?  transaction  affecting  such  property  or 
conferring  such  power  unless  it  has  been 
registered.11 

An  unregistered  sale  document,  of 
course,  does  not  affect  any  immovable 
property  described  therein,  but  the  ques- 
tion here  is  not  whether  it  affects  the 
property,  but  whether  it  can  be  received 
as  evidence  of  a  collateral  matter, 
namely,  the  previous  contract  of  sale, 
and  thac  depends  on  the  exact  meaning 
of  the  words  "  any  transaction  affecting 
such  property."  There  have  been  a 
number  of  judicial  decisions  on  the 
meaning  of  these  words.  In  the  case 
of  Ulfatumssa  v.  Hosam  Khan  (2), 
it  was  held  by  a  Full  Bench  of 
five  Judges  of  the  High  Court 
of  Calcutta  that  the  words  mean 
"shall  be  received  as  evidence  of  any 
transaction  so  far  as  it  affects  land." 
The  question  then  for  decision  is  whe- 
ther a  contract  for  sale  by  itself  affects 
land.  In  one  sense,  of  course,  it  does,  as 
it  imposes  personal  obligations  on  the 
contracting  parties  with  reference  to 
land.  Bat,  under  the  provisions  of  S.  54, 
T.  P.  Act,  a  contract  of  sale  does  not  of 
itself  create  any  interest  in  or  charge 
on  such  property.  The  effect  that  such 
a  contract  has  on  land  is,  therefore,  in- 
direct only,  and  the  question  is  whether 
the  provisions  of  S.  49  (c),  Registration 
Act,  were  meant  to  exclude  such  an  in- 
direct affecting. 

In  the  case  of  Narayanan  Chetty  v. 
Subbayya  Servai  (l),  it  was  held  that 
the  phrase  must  be  interpreted  in  a  wide 
sense.  On  page  73  of  tho  Court's  judg- 
ment, the  following  passage  occurs  : 

11  Mr.  S.  Srmivasa  Ayyangar  has  in  his  able 
argument  drawn  our  attention  to  tho  pro- 
visions of  S.  40,  T.  P.  Act  and  S.  91,  Trusts 
Act.  The  first  of  these  provisions  speaks  of  an 
obligation  arising  out  of  a  contract  and  an- 
nexed to  tho  ownership  of  immovable  pro- 
perty but  not  amounting  to  an  interest  therein 
or  easement  thereon  being  enforceable  against 
a  transferee  with  notice  or  A  gratuitous  trans- 
feres  of  the  property  affected  thereby.  This 
shows  that  a  contract  to  sell  or  an  agreement 
to  lease  immovable  property  is  a  transaction 
which  affects  the  property  *  *  '  *  When, 
therefore,  S.  49,  Registration  Act,  declares  that 
a  document  compulsorily  registrable  but 
remaining  unregistered  shall  not  be  '  received 
in  evidence  ot  a  transaction  affecting  such 
property1  or,  as  put  by  the  Calcutta  High 
Court,  'of  a  transaction  so  far  as  it  affects 
such  property,  it  .would  aeom  that  the  legis- 
lature meant  to  indicate  that  tho  instrument 
shguld  not  be  received  in  evidence  even  where 
the  Jnran  aaoti  on  s  _sou  ght^  tp_be_  proved  doaa 
" "9 ~0a] "520=12  C.  L.  R,  209  (F,B.). 
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not  amount  to  a  transfer  of  interest  In  im- 
movable property  but  only  created  an  obliga- 
tion to  transfer  the  property." 

If  this  judgment  is  good  law  then  a 
document  for  sale  which  was  unregis- 
tered olearly  could  not  be  admitted  as 
evidence  of  the  terms  of  the  previous 
contract  of  sale,  but  this  judgment  was 
delivered  before  the  decision  of  their 
Lordships  of  th3  Privy  Council  in  tho 
case  of  Varada  Pillai  v.  Jcevarathnam- 
mal  (4),  and  a  different  view  of  the  in- 
terpretation of  S.  49  has  subsequently 
been  taken  by  the  same  Court.  In 
Varada  Pillai's  case  (4),  the  persons  in 
possession  of  certain  property  claimed 
that  the  property  had  been  given  to 
them.  No  document  had  been  drawn 
up,  but  it  was  hold  that  certain  peti- 
tions to  the  Collector  with  regard  to  tho 
land  and  changes  of  names  made  in  his 
registers  were  admissible  to  prove  the 
nature  of  the  possession  of  the  defen- 
dants The  documents  held  so  admissible 
were  not  documents  which  were  required 
by  law  to  be  registered  and  this  decision 
has,  therefore,  no  direct  bearing  on  tho 
point  before  us.  It  does,  however,  sug- 
gest that  the  laws  of  evidence  in  such  a 
case  should  not  be  interpreted  in  too 
rigid  a  sense.  In  the  case  of  Saravwa- 
tamma  v.  Pafldayya  (5),  a  view  of  the 
meaning  of  S.  49  was  taken  entirely 
different  from  the  view  taken  in  Nara- 
yanan Chetty's  case  (3)  At  p.  359  of 
the  judgment,  Spencer,  J.,  remarks  : 

11  I  bavo  the  highest  respect  for  the  opin- 
ion of  Sadasiva  Ayyar,  J.,  but  I  think  he 
stretched  too  widoly  tho  moaning  of  tho  verb 
"affect"  in  S.  40,  Registration  Act.  All  sorts 
of  transactions  may  remotely  affect  immov- 
able property.  S.  49,  Registration  Aot  has  to 
be  read  in  the  light  of  S.  17  of  the  same  Aot 
and  S.  01,  Evidence  Aot.  If  this  ii  done,  the 
word  'afioct1  will  be  seen  to  be  only  a  com- 
pendious term  for  expressing  the  longer 
phrase  of  'purporting  or  operating  to  create, 
declare,  assign,  limit  or  extinguish,  whether 
in  present  or  in  future,  any  right,  title  or  in- 
terest, whether  vested  or  contingent  to.1  " 

In  the  case  of  Qadar  Dakhsh  v. 
Hang  ha  Mai  (6),  it  was  held  that  a 
document  although  inadmissible  for 
want  of  registration  to  prove  title  may  be 
referred  to  in  order  to  ascertain  the  na- 
ture of  the  possession  sought  to  bedistur- 
bed  T h e_prq v iaion a_of_S . ^9 ,  Ragiatration 

(3)  [1910]  35  Mad."  63=21  M.~L.    J.  41  =  8 

I.  0.  520=(1910;  M.  W.  N.  743   (F  B  ). 

(4)  A.  I.  R.  1919  P.  0.  44=43  Mad.   244  =  46 

I.  A.  285  (P.O.). 

(5)  A.  I.  R.  102 *  Mad.  297=46  Mad.  34G. 

(6)  A.  I,  R,  1923  Lab.  495  =4  Lah    249. 


Aot  are  not  disoussed  in  this  judgment, 
but  the  finding  is  clearly  an  authority  in 
favour  of  the  admissihility  of  such  a 
document  for  the  purpose  of  proving  a 
contract  of  sale.  If  the  interpretation 
in  Saraswatamma's  case  (5)  be  adopted, 
then  it  is  quite  clear  that  the  contract 
of  sale  is  not  a  transaction  affecting  pro- 
perty within  the  meaning  of  S.  49.  The 
object  of  S.  49  is  clearly  to  prevent  the 
law  as  to  compulsory  registration  of 
certain  documents  from  being  nugatory 
and  to  supplement  the  law  of  evidence. 
It  has  now  been  definitely  held  that  oral 
evidence  can  be  accepted  as  to  contracts 
for  sale  whoa  no  documents  have  been 
drawn  up  It  would  obviously  bo  an 
entirely  unsatisfactory  state  of  affairs  if 
pdrtios  should  be  in  a  worse  position 
when  they  had  drawn  up  a  document  but 
failed  to  have  it  registered  than  if  they 
had  drawn  up  no  document  at  all  And 
it  would  be  still  more  unsatisfactory  if 
in  such  circumstances  parties  were  al- 
lowed to  give  oral  evidence  bub  wore  not 
allowed  to  give  evidence  of  tho  document 
itself.  Such  a  state  of  affairs  would 
involve  an  entire  negation  of  the  prin- 
ciples underlying  S.  V)l,  ami  the  follow- 
ing sections  of  the  Evidence  Act,  but  it 
would  be  the  result  of  our  adopting  the 
wide  interpretation  of  S.  49,  Registration 
Aot.  Wo  agree  with  the  remarks  in 
Saraswatamma's  case  (5). 

We  are  of  opinion  thsit  S.  49,  Regis- 
tration Act  must  be  read  together  with 
S.  17  of  that  Act  and  S.  91,  Evidence  Act 
and  that  a  fair  interpretation  of  8  49 
does  not  preclude  an  unregistered  docu- 
ment, which  is  required  by  law  to  be 
registered,  from  being  given  in  evidence 
as  to  the  terms  of  the  contract  for 
sale.  Even,  therefore,  if  the  document 
in  the  present  case  is  required  by 
law  to  be  registered,  we  are  of  opinion 
that  it  was  admissible  in  evidence  for 
the  purpose  of  proving  the  original  con- 
tract of  snle.  The  document  was  not 
admitted  by  either  of  the  lower  Courts, 
hut  we  do  not  think  it  is  necessary  to 
remand  the  case  now  for  further  conside- 
ration. The  document  does  not  recite  the 
terms  of  the  contract  for  sale  at  all,  but 
it  does  recite  that  there  has  been  an 
outright  sale  and  it  contains  an  agree- 
ment that  the  chilJron  of  Tun  Pe  claim- 
ing as  his  heirs  may  get  the  land  back 
on  payment  of  tho  purchase  price  plus 
interest  That  olearly  does  not  help 
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Tun  Pe  and  in  no  way  contradicts  the 
oral  evidence  as  to  the  agreement,  so  far 
as  Tun  Pe  is  concerned,  being  to  sell 
outright.  We  are,  therefore,  of  opinion 
that  the  C3.se  has  rightly  been  decided 
by  the  lower  Courts  and  we  dismiss  this 
appeal  with  costs. 

P.N./B.K.  Appeal 
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HEALD  AND  OTTRK,  JJ. 

S'.  R.  M.  M.  A.  Firm — Appellants 
v. 

Maung  Po  Saung  and  others — Respon- 
dents. 

First  Appeal  No  159  of  1923,  Decided 
on  3rd  April  1929,  from  judgment  of 
Dist  Judge,  Mcigwe,  in  Civil  Eagular  No. 
23  of  1928. 

(a)  Limitation   Act,    5,    14  —  Proceeding 
contrary  to     clearly     expressed    provision   of 
law  is  not  prosecuting  another  civil  proceed- 
ing in  good   faith. 

Proceeding  contrary  to  a  clearly  expressed 
provision  ot  law  cannot  bo  regnrdod  ,ia  prosQ- 
outiag  another  civil  proceeding  in  gocd  faith 
in  the  senso  ui  which  the  *ordrf  "good  faith11 
ate  defined  in  tho  Act.  [P  J93  U  1J 

Thus  if  a  person,  against  whom  an  order 
u  made  under  0,  21,  R.  63,  Civil  P.  C.,  in- 
stead ot  bringing  a  tiuu  applies  for  revision  of 
the  order,  and  bungi  a  hint  when,  hia  appli- 
cation for  revision  is  dismissed,  he  is  not  en- 
titled to  the  exclusion  of  the  period  for 
which  ho  was  prosecuting  hia  application  for 
revision  .  8  L.  B.  R.  1 115,  Rel,  CM. 

[P  2(J9  C  1] 

(b)  Civil  P.  C,,   S.    115— High  Court  does 
•ot    ordinarily     interfere    in     revision     with 
orders  passed  under  O.    21,   R.  63. 

High  Court,  dooa  not  ordinarily  interfere  in 
LGViBion  with  orders  mado  under  0.  21,  R.  63, 
bacauso  auoh  orders  ara  by  the  rule  itself  da- 
Glared  to  bo  conclusive  and  tho  rule  itself 
provides  n  remedy  by  way  of  suit  for  tho 
person  against  whom  such  an  order  is  made. 
3  /'.  B.  It.  13  and  A.  7.  R.  1017  P.  C.  71,  Rrf. 

[P  208  C  1] 

Anklcsana— for  Appellants. 
Thein  Maung — for  Respondents 

Judgment.— In  Suib  No.  9  of  1924  of 
the  District  Court  of  Mag  we  the  present 
appellant  obtained  A  money  decree 
against  the  present  respondents  Po  Saung 
and  Ma  Two,  and  in  execution  of  that 
decree  he  attached  certain  oil  well  sites  . 
The  respondents  Po  Maung  and  Ma  E  ap- 
plied for  removal  of  the  attachments  on 
the  ground  that  they  were  in  possession 
of  the  said  sitos  under  a  possessory  mort- 


gage, and  the  Court   made  an   order  re- 
moving the  attachment. 

Instead  of  filiug  a  suit  under  the  pro- 
visions of  0.  21,  R.  63,  appellant  applied 
to  this  Court  for  revision  of  the  order  re- 
moving the  attachment.  His  application 
waa  dismissed.  Appellant  then  filed  a 
suit  under  0.  21,  E.  63,  for  a  declaration 
of  his  right  to  attach  the  properties. 

The  date  of  the  order  removing  the 
attachment  was  22nd  April  1926  and 
under  Art.  11,  Sch  1,  Limitation 
Act,  the  suit  under  0.  21,  K  63,  to 
set  aside  that  order  ought  to  have 
boon  filed  within  one  year  from  that 
date.  Appellant's  suit  waa  nob  filed 
until  17th  September  1927,  and  the 
lower  Court  held  that  it  was  barred  by 
limitation  and  dismissed  it.  Appellant 
appeals  on  the  ground  that  under  S.  14, 
Lim.  Act,  he  was  ontitlol  to  exclude  the 
period  between  15th  July  1926  and  6th 
January  1927,  during  which  his  applica- 
tion for  revision  was  pending  in  this 
Court. 

The  aarao  question  which  arises  in 
this  appeal  was  decided  by  a  Bench  of 
the  lute  Chief  Court  of  Lower  Burma  in 
the  cage  of  Tun  Uv  Y.  P.  S.  P.  L. 
Cliettyar  Firm  (l).  In  that  case,  the 
learned  Chief  Judge  said  : 

"Subsection  1,  b.  11  of  the  Act  aaya  that 
in  computing  the  period  of  limitation  pros- 
cribed tor  any  suit,  tho  time  during  which 
tho  plaintiff  has  been  prosecuting  with  duo 
diligence  another  civil  proceedings,  whether 
in  a  Court  of  first  instance  or  in  a  Court  of 
appeal,  against  the  defendant,  shall  be  ex- 
cluded, where  the  proceeding  is  founded  up- 
on tho  same  cause  of  action  and  la  prosecuted 
in  good  faith  in  a  Court  which  from  defect 
of  jurisdiction  or  other  ciuae  of  a  like  nature 
is  u  11  tibia  to  entertain  it. 

Tho  courso  which  tho  plaintiff  should  havn 
pursued  19  vary  clearly  indicated  in  R,  63,  O. 
LJL,  Civil  ?.  C.,  which  aays  that  where  a  claim 
or  an  objection  la  preferred  to  an  Attachment 
tha  party  against  whom  an  order  is  made  may 
institute  a  suit  to  establish  tho  right  which 
he  claims  to  the  property  in  dispute,  but,  sub- 
ject to  tho  result  of  such  suit,  if  any,  tha 
order  shall  bo  conclusive,  Art.  11,  Lim.  Act, 
gives  one  year  from  the  date  of  the  order  for 
tho  institution  of  such  suit. 

With  such  plain  provisions  staring  him  in 
tha  face  it  was  sheer  culpable  negligence  on 
the  part  of  the  Advocate  who  was  then  acting 
for  the  plaintiff  to  incur  the  risk  of  tho  plain- 
tiff losing  all  remedy  by  filing  the  appeal  and 
the  application  for  revision.  If  tho  plaintiff 
is  bound  by  the  acts  of  his  advocUo  no  oaan 
for  exclusion  of  time  under  S  11  of  tho  Act  ia 
made  out.  because  proceeding  contrary  to  .» 

"(1)  "[1915]  8  L.B.R    146-1-27  iTo!  929^8  Bur. 
L,T    'J3. 
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clearly  expressed  provision  of  law  cannot  be 
regarded  as  prosecuting  another  civil  proceed- 
ing in  good  faith  in  the  sense  in  which  the 
words  'good  faith1  are  defined  in  the  Act,  vis,, 
done  with  due  care  and  attention." 

ID  the  Upper  Burma  oage  of  San  Ba 
v.  Lun  Bye  (2),  the  quoabioa  whether  the 
High  Court  even  has  power  bo  interfere 
in  revision  wibh  orders  made  under  0.  21, 
H.  63,  was  considered  and  it  was  said  that 
the  High  Court  will  interfere  only  where 
the  extrinsic  conditions  of  the  lower 
Court's  legal  activities  have  been  plainly 
infringed,  but  where  the  alleged  or  ap- 
parent error  consists  in  a  misapprecia- 
tion  of  evidence  or  misconstruction  of 
the  law  intrinsic  to  the  enquiry  and  deci- 
sion it  will  respect  the  finality  intended 
by  the  wording  of  0.  21,  R.  63  and  will 
intervene  only  when  it  is  manifest  that 
by  the  ordinary  and  prescribed  method 
an  adequate  remedy  or  the  intended  re- 
medy cannot  be  had.  In  this  connexion 
reference  may  be  made  to  the  case  of 
Balakrishna  Udaya  v.  Vasudeua  Aiyar 
(3),  where  their  Lordships  of  the  Privy 
Council  said  that  S.  115  o£  the  Code, 
which  is  the  section  which  confers  on  the 
High  Court  power  to  revise  the  decisions 
of  subordinate  Courts  : 

"applies  to  jurisdiction  alone,  the  irregular 
exercise  or  non-exercise  of  it  on  the  illegal 
assumption  of  it.  The  section  is  not  directed 
against  conclusions  of  law  or  fact  in  which 
the  question  ol  jurisdiction  19  not  involved." 

The  High  Court  in  both  Upper  and 
Lower  Burma  has  repeatedly  said  that  it 
does  not  ordinarily  interfere  in  revision 
with  orders  made  under  O  21,  H  63  be- 
cause such  orders  are  by  the  rule  itself 
declared  to  be  conclusive  and  the  rule  it- 
self provides  a  remedy  by  way  of  suit  for 
the  person  against  whom  such  an  order  is 
made.  Appellant's  learned  advocate  has 
referred  us  to  the  case  of  P  horn  on  Singh 
v.  Wells  (4),  where  a  Judge  of  this  Court 
said  that  where  an  investigation  has 
been  refused  or  an  order  has  been  passed 
without  investigation  or  where  the  order 
passed  is  not  a  proper  order  passed  in 
accordance  with  0  21,  Br.  59—63,  the 
High  Court  would  interfere.  That  state- 
ment may  or  may  not  be  a  correct  state- 
ment of  the  law,  but  it  is  clear  that  it 
did  Dot  overrule  the  decision  in  Tun  U's 
case,  and  as  we  are  in  entire  agreement 

(2)  [1017]  3  U.B.R    13=42  I,C,  74=11    Bur. 

L.T.  123. 

(3)  A.I,R.  1917  P.O.  71=40  Mad,  793=44  I. 

A.  261  (P.O.), 

(4)  -VI, R.  1923  Rang,  195=1  Rang.  270. 


with  that  decision  we  dismiss  the  appeal 
with  costs,  advocate's  fee  to    be   five  gold 
rnohurs. 
P.N./R.K.  Appeal  dismissed. 
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CHART,  J. 

Ba  Illainq — Appellant, 
v. 

Sit  Rank  anl  others — Respondents. 
Special     Second    Appeal    No.    131    of 
11)29,  Decided  on  31st  July  1929. 

(a)  Transfer  of  Property  Act,  S    101— Sum 
advanced  on  first  mortgage  included  in  con- 
sideration of  second  charge  created  by    firil 
mortgage    is    available  against  intermediate 
mortgagee 

A  charge  created  by  a  mortgage  of  properry 
in  favour  of  a  person  does  not  extinguish 
and  is  Available  against  an  intermediate 
mortgagee  even  though  the  amount  advanced 
on  the  first  mortgage  is  included  in  the  con- 
sideration of  the  second  mortgage  effected 
in  favour  of  tho  samo  person  16  Cat.  .">23; 
3  Gal  307  and  Ttmwn  v.  Swecne,  1  Jo.  &  IZc*. 
717  Rel.Dii.  [P  299  02] 

(b)  Transfer    of    Property      Act,    S    78  — 
Scope. 

A  puiboe  mortgagee  cannot  get  rid  of  tho 
priority  of  the  earlier  mortgagee  except  by 
proving  that  the  prior  mortgagee  was  guilty 
of  fraud  or  gross  negligence.  [P  900  C  1] 

Ba  Thauny — for  Appellant. 
S.  Gatigitli    and    Wellington — for  Res- 
pondents 

Judgment.— The  plaintitf  Ba  Hlaint', 
tiled  a  suit)  in   the   Sub-Divisional  Court 
of  Tavoy  on  a  mortgage   dated    8th  Feb- 
ruary   1927,    executed   by  Maung  Ba  and 
Ma  Bok.     The  mortgage    covers    certain 
immovable  property  and    four    buffaloes. 
Prior  to   this    mortgage,  Maung  Aung  Ba, 
and  Mi   Bok    had   executed    a    mortgage 
in    favour   of   Tan    Sit    Hauk,   who  was 
defendant  3    in    the   suit,   on  4th  March 
1921  for  Rs   300  the  property  mortgaged 
being  a  piece  of   paddy   land,    two   male 
buffaloes,    and    three    female    buffaloes, 
total    five  buffaloes,     Whether  the    two 
male    buffaloes    included   on    the  subse- 
quent deed  are  two  out  of    five  included 
in  the  earlier   deed,    we   have   DO  means 
of  knowing,  as  no  evidence  was   directed 
on    the   point.     The    learned    advocates 
think  that  it  would    be    safe   for   me    to 
leave  out  of  consideration    the  buffaloes 
entirely,  and  I  would   do    so   except   for 
the   purpose   of    construing   the    second 
mortgage-deed     in   favour   of    Sit  Hauk. 
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On  7th  Maroh  1927,  the  same  mort- 
gagors executed  a  mortgage  in  favour 
Tan  Sit  Hauk  for  Hs.  1,000  but  in  this 
mortgage  deed  no  mention  •  is  made  of 
any  buffaloes,  This  last  transaction 
had  been  held  to  be  a  mortgage  by  way 
of  conditional  sale,  and  this  finding  lias 
not  been  challenged. 

In  the  trial  Court,  the  plaintiff  ob- 
tained a.  decree  for  the  sum  of  Rs.  1,000 
and  Rs.  260  which  sum  is  claimed  by 
way  of  compensation,  because  the  mort- 
gage does  not  mention  any  interest  and 
is  to  the  effect  that  if  the  mortgagors 
deliver  the  two  hundred  baskets  of  paddy 
to  the  mortgagee  for  10  years  the  mort- 
gagee shall  be  deemed  to  have  been  dis- 
charged The  mortgage  in  favour  of 
Tan  Sit  Ilauk  is  also  to  a  similar  effect. 
In  the  trial  Court,  the  learned  Judge 
did  not  keep  in  mind  the  points  in  issue 
between  the  parties  clearly,  and  raised 
only  one  issue  namely  whether  defen- 
dants 3  and  4,  that  is  Sit  Hauk  and  his 
wife  knew  of  the  mortgage  to  the  plain- 
tiff by  defendants  1  and  2,  and  agreed  to 
settle  defendant's  libilities  to  the  plain- 
tiff at  the  time  that  the  mortgaged  land 
was  sold  to  them  by  a  registered  sale 
deed.  This  issue  was  raised  on  the  de- 
fence of  the  original  mortgagors,  that  as 
defendants  .3  and  4  had  agreed  to  discharge 
the  mortgage,  they  were  no  more  liable  on 
it.  The  learned  Judge  did  not  raise  any 
issue  as  to  how  far  the  mortgage  was 
operative  against  Tan  Sit  Hauk,  who 
had  subsequent  to  his  mortgage  become 
the  purchaser  of  the  property.  The 
learned  Judge  therefore  contented  him- 
self with  answering  the  first  issue  in  the 
affirmative,  that  is  Sit  Hauk  had  know- 
ledge of  BJL  Hlaing's  mortgage  and  agreed 
to  pay  the  amount  due  on  the  mortgage 
to  Ba.  Hlaing.  The  evidence  shows  that 
he  did  have  knowledge  of  Ba  Hlaing's 
mortgage,  but  it  does  not  show  that  he 
agreed  to  pay  the  amount  to  BA  Hlaing 
either  with  Aung  Ba  the  mortgagor  or 
with  Ma  Bok. 

On  appeal,  the  learned  District  Judge 
modified  the  decree  to  this  extent.  He 
held  that  it  was  proved  that  the  sum  of 
Rs.  300  due  to  Sit  Hauk  in  respect  of 
the  first  mortgage  was  included  in  the 
sum  of  Rs.  1,000  which  was  the  considera- 
tion for  the  mortgage  of  7th  March  1927. 
I  have  no  doubt  that  this  is  a  correct 
finding,  and  that  it  is  entirely  in  accord- 
ance with  the  probabilities  of  the  case. 


He  therefore  gave  a  decree  in  favour  of 
Ba.  Hlaing  subject  to  the  payment  of 
Rs.  300  in  respect  of  the  prior  mortgage 
to  Sit  Hauk  and  his  wife.  Both  Ba 
Hlaing  and  Sit  Hauk  have  appealed  to 
this  Court.  On  behalf  of  Ba  Hlaing  it 
is  contended  that  the  order  postponing 
his  mortgage  to  the  extent  of  Rs.  300 
due  to  Sit  Hauk  on  the  first  mortgage 
is  wrong  In  the  argument,  it  is  urged 
that,  on  the  evidence,  it  is  clear  that 
Sit  Hauk  gave  up  the  registered  mort- 
gage deed  or  destroyed  it,  showing  a  clear 
intention  that  that  mortgage  should  be 
discharged  and  extinguished.  It  is  ar- 
gued on  Sit  Hauk's  behalf  that,  since 
it  is  to  his  benefit  to  keep  alive  the 
earlier  mortgage,  it  must  be  deemed  to 
have  been  kept  alive  and  could  be  used 
as  a  shield  against  the  subsequent  mort- 
gagee Ba  Hlaing. 

It  is  unnecessary  to  refer  to  many 
authorities  on  this  point.  I  shall  there- 
fore refer  to  two  cases.  In  Gopal  Chan- 
dra Srecmany  v.  Herombo  Chandra 
Haldar  (l),  the  facts  were  similar  to 
the  present  case.  There  an  old  debt  was 
included  in  a  new  one,  and  certain  new 
properties  were  also  added  to  the  se- 
curity, and  the  question  arose  whether 
the  old  mortgage  was  extinguished 
to  the  extent  of  not  being  available 
against  an  intermediate  encumbrancer 
The  learnad  Judges  held  that  what 
was  done  was  merely  a  fresh  advance 
with  fresh  security  in  respect  of  both 
but  they  added  that  even  if  it  were 
not  so,  and  if  the  old  debt  had  been 
paid  by  the  new  transaction,  it  would 
not  necessarily  destroy  the  security. 
They  cited  a  number  of  cases  to  only  one 
of  which  I  shall  refer  and  that  is  the 
of  case  Goluknath  Misser  v.  Lalla  Prem 
Lai  '2).  In  that  case,  it  was  held  that 
a  creditor  holding  a  mortgage  on  the- 
lands  of  his  debtor  does  not  necessarily 
surrender  that  mortgage,  or  lower,  or 
in  any  way  impair  its  priority  by  taking 
a  subsequent  mortgage,  including  the 
same  lands  for  the  same  debt.  At  p.  310 
of  the  judgment  they  referred  to  an 
English  c.ise  Tenison  v.  Sweeny  (3) 
where  Lord  Leonards  stated  that  the 
contention  that  the  former  mortgage  was 
merged  in  the  new,  because  the  new 
mortgage  included  the  amount  due  on 

~(i)~il899]   16  Oftl.  523. 

(2)  [L877]  3  Gal.  907. 

(3)  [1844]  1  Jo,  &  Hot,  717 
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the  old,  was  a  novel  view  of  the  opera- 
tion oF  deeds,  and  held  that  the  former 
mortgage  remained  untouched  and  opera- 
tive, and  that  the  effect  of  the  new 
mortgage  was  merely  to  let  in  the  further 
advances  as  security  on  the  property. 

It  is  therefore  clear  that  the  learned 
Judge's  order  in  giving  Sit  Hauk  priori- 
ty in  respect  of  Rs.  300  is  correct.  A 
memorandum  of  cross  objection  has  beon 
tiled  by  Sit  Hank  and  he  claims  priority 
over  Ba  Hlaing's  for  the  whole  of  his 
amount  and  not  merely  for  Rs.  300.  The 
contention  is  clearly  untenable.  Tie  is 
a  puisne  mortgagee  and  he  cannot  get  rid 
of  the  priority  of  the  earlier  mortgagee 
except  by  proving  that  the  prior  mort- 
gagee was  guilty  of  fraud  or  gross  neg- 
ligence- The  Icarnod  advocate  for  Sit 
Hduk  referred  to  parts  of  the  evidence 
but  there  ia  nothing  in  it  to  show  that 
Ba  Hlaing,  the  earlier  mortgagee,  was 
negligent  or  fraudulent  so  as  to  lose  his 
right  of  priority.  In  the  result  the 
appeal  is  dismissed  with  costs  in  favour 
of  respondents  1  and  2.  The  memoran- 
dum of  cross  objection  is  also  dismissed 
in  favour  of  the  appellant,  the  mort- 
gagors being  merely  formal  parties  are 
not  entitled  to  any  costs. 

P.N./R/K.  [Appeal  dismissed. 
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HEALD  AND  MYA  Bu,  JJ, 
Naung  Pwe  and  another — Appellants. 

v. 

Mauny  Chan  Nyein  '.and  others — Res- 
pondents 

Letters  Patent  Appeal  No.  97  of  1928, 
Decided  on  9th  April  1929,  against  judg- 
ment of  High  Court  in  Special  Second 
Appeal  No.  707  of  1927,  reported  aa 
A.I.  R.  W29Itang.  31. 

(a)  Limitation  Act,   S.    26— Right     of  user 
it  defeated  when  suit    IB  not  brought    within 
two  years  of  last   user, 

Where  a  suit  for  assarting  A  prescriptive 
right  la  not  brought  within  two  yearn  of  the 
termination  of  the  user,  tho  right  of  user  ia 
lost.  [P  301  G  2] 

(b)  Easement — Right  to    surface  water  can- 
not be    claimed    even  apart    from  provisions 
of  Easements   Act. 

Even  quite  apart  from  tho  provisions  of  the 
Easements  Aot  it  ia  safe  to  hold  as  a  general 
principle  of  law  that  no  claim  can  be  made 
oither  an  a  natural  right  or  aa  an  easement 
by  proscription  to  water  which  does  not  /low 


NYBIN  (Mya  Bu,  J.) 
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in  a  definite  oourae  but  whioh  should  be  re- 
garded aa  Rurfaoe  water  or  surface  drainage: 
37  Mad.  304;  Rawtlwn  v.  Taylor  (1855),  11 
Ex.  3r»Q;  A.  I.  R  1023  Pat  05,  Ref.  [P  302  0  1] 
(c)  Custom— Eisentials— Custom  that  only 
ground  on  lower  level  is  to  be  cultivated 
and  that  each  piece  of  ground  is  to  have 
catchment  area  is  unreasonable  as  it  de- 
prives Government  of  right  to  dispose  of 
State  lands  on  hither  level:  A  I.R.  1923  Rang. 
31— fi  Rang.  615,  Reversed. 

A  custom  muat  be  peaceable  nnd  acquioscod 
in;  reasonable,  certain  and  definite,  oompul- 
Bory  and  uot  optional.  Where  theso  factors 
are  not  established  by  evidence  the  onatom 
oannot  be  accepted.  [P  302  0  2] 

A  custom  to  the  effect  that  only  ground  on 
the  lower  level  IB  to  bo  cultivated  and  that 
each  pie co  of  such  ground  ia  to  have  a  catch- 
in  an  b  area  is  unrenaonabta  because  any 
person  by  cultivating  a  piooe  of  land  in  the 
lower  part  of  a  slopo  in  the  locality  in  ques- 
tion oau  successfully  deprive  the  Government 
of  the  right  of  disposal  of  State  lands  in  the 
higher  part  of  thn  nlopo  for  the  piirpoaps  of 
cultivation  :  U  M.  I.  A.  570  (P  C  )  17  AIL  87; 
A. I.R  1923  LaJi  44S,  Ref  A.l.R.  1929  Ran*. 
31-6  Rang.  61),  Reversed.  [P  303  0  2] 

'Kale — for  Appellints. 
Ba  So — for  Respondents 
Mya  Bu,  J,— This  is    an    appeal  pre- 
ferred under  01    13,    Letters  Patent  from 
the   judgment    in    Special    Civil    Second 
Appeal  No.  707  of  1927,  which  set  aside 
Lhe  judgment  of  the   Oourt  of  first  appeal 
and  restore  1   thab   of    the  Court  of  first 
instance.      [Mg.  Chan  Ni/ein  v.   Mg.  Pwe 

d).i 

Three  pieces  of  culturablo  land  known 
as  holding  Nos,  10,  Sand  8  in  Kong- 
yaung  Kwin,  Pettiw  Circle,  Taungtha 
Township,  Myingyan  District,  belong 
respectively  to  the  respondents  Chan 
Nyein,  Thu  Daw  and  Po  Kyaw  These 
three  pieces  together  measure  12'69  acres. 
On  the  west  of  these  lies  holding 
No,  8/219  of  the  same  kwin  measuring 
13'50  acres  whioh  is  State  land  worked 
by  the  appellant13  under  a  permit  granted 
by  tbe  Deputy  Commissioner  of  Muin- 
gyan  District  in  October  1922.  They 
are  situate  in  a  locality  of  undulating 
land  and  are  apparently  on  the  same  side 
of  a  rising  ground,  the  part  occupied  by 
holding  No.  8/219  being  higher  than 
that  occupied  by  holding  Noa.lO,  3  and  8. 

The  respondents  sued  for  an  injunction 
restraining  the  appellants  from  entering 
upon  and  working  the  hoMing  No.  8/219 
and  directing  them  to  remove  the  krizins 
whioh  the  latter  had  constructed  thereon, 
alleging  that  they  (the  respondents)  were 
the  owners  both  of  hold  in  as  NOB  13,  3 

(1)  A.  I.  R~  1929  Rang,    3L=0  Hang,  G'lsT 
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and  8  which  they-  cultivated  and  of 
holding  No.  8/219  which  they  did  nob 
cultivate  bub  from  whioh  water  ran 
down  to  the  former  three  holdings. 

In  view  of  the  fact  that  holding  No. 
8/219  was  State  land  at  the  disposal  of 
the  Government  and  that  the  appellants 
worked  it  with  the  permission  of  the 
Deputy  Commissioner  who  undoubtedly 
has  authority  to  grant  the  permission, 
the  respondents'  assertion  of  ownership 
thereto  could  obviously  have  possessed 
no  strength,  The  respondents  could  not 
prove  the  alleged  ownership  and  the 
Township  Court  dismissed  their  suit  on 
9th  June  1926. 

The  respondents  then  uppe.ilei  to  the 
District  Court  accepting  the  adverse 
finding  of  the  Township  Court  on  the 
question  of  ownership  but  changing  their 
ground  to  one  of  right  to  receive  the 
water  flowing  down  from  holding  No. 
8/219  bo  their  lands.  The  Additional 
District  Judge  observed  to  the  effect 
that  the  respondents  claimed  an  ease- 
ment in  respecb  of  surface  water  flowing 
from  holding  No.  8/219  to  their  lands, 
and  reminded  tho  suit  to  the  Township 
Court  fnr  trial  on  the  following  issues: 

(1)  Has  the  surface  water  flowedTrom 
the  disputed  land  to  the  plaintiils'  lands 
adjoining  thereto  ? 

(2)  If  so,  how  long  have    they  enjoyed 
the  right  to  use  it  ? 

(3)  Are  they  entitled  to   continue  the 
right  ? 

This  order  of  remand  was  made  on  21st 
August  1926 

It  is  important  to  note  thit  it  was  in 
respecb  of  surface  water  that  the  respon- 
dents claimed  the  right  and  their  case 
was  not  based  on  any  assertion  that  the 
water  flowed  in  a  defined  channel  either 
natural  or  artificial. 

When  the  case  got  back  to  the  Town- 
ship Court  the  whole  record  was  lost  in 
a  fire  to  the  Court  house.  The  present 
record  of  the  suit  has  been  reconstructed 
from  copies  and  such  like  and  does  not 
contain  any  copy  of  the  depositions  of 
the  previous  trial  After  recording  fresh 
evidence  the  trial  Court  answered  issue  1 
in  the  affirmative  It  found  on  issue  2 
that  the  respondents  had  enjoyed  the 
right  of  use  of  the  water  for  more  than 
25  years,  and  on  issue  3  that  the  respon- 
dents on  account  of  uninterrupted  use 
of  the  water  flowing  from  holding  No. 
8/219  for  more  than  20  years  had  ac- 


quired by  prescription  an  absolute  and 
indefeasible  right  of  use  of  the  water 
flowing  from  that  land.  In  the  result 
the  trial  Court  passed  "a  decree  as 
prayed  for"  by  the  respondents.  The 
obvious  effect  of  tho  decree  was  abso- 
lutely to  restrain  the  appellants  from 
entering  upon  and  working  the  holding 
No.  8/219. 

The  appellants  then  took  the  matter 
up  on  appeal  to  the  District  Court  which 
set  aside  the  decree  of  the  trial  Court 
and  ordered  the  dismissal  of  the  respon- 
dents' suit  on  the  ground  that  the  res- 
pondents could  not  in  law  possibly  have 
acquired  a  prescriptive  right  to  the  use 
of  water  not  running  in  a  natural  or 
denned  or  artiiici.il  channel.  The  Ad- 
ditional District  Judge  took  the  analogy 
from  S.  17  (o),  Easements  Act  This 
Act,  however,  does  not  apply  to  this 
province 

When  the  matter  came  up  to  this 
Courb,  the  respondents  for  the  very  first 
time  claimed  the  benefit  of  an  alleged 
local  custom  for  only  the  lower  ground 
to  he  cultivated  and  for  each  piece  of 
lower  ground  to  have  a  catchment  area 
attached  to  it.  This,  however,  appears 
to  have  weighed  with  the  learned  Judge 
who  disposed  of  the  second  appeal  and 
whom  the  alleged  custom  struck  as  a 
proper  one  without  which  there  could  be 
no  cultivation  in  the  area  in  question. 
The  learned  Judge  found  this  custom 
proved,  and  it  was  principally  on  this 
ground  that  he  proceeded  to  set  aaide  tho 
judgment  of  the  District  Court  and  res- 
tore that  of  the  trial  Court.  Although 
the  judgment  contains  some  expression 
of  tho  learned  Judge's  inclination^ to  the 
view  that  the  water  from  holding  No. 
8/219  might  have  flowed  in  a  stream, 
he  did  not,  as  far  as  we  can  judge,  come 
to  any  definite  finding  to  that  effect. 
Even  assuming  that  there  was  a  finding 
to  that  effect  and  that  it  would  have 
supported  an  assertion  of  a  prescriptive 
right  to  the  use  of  the  water,  the  TP 
poadents'  claim  for  a  right  under  S  26, 
Lim.  Act,  would  have  been  defeated  on 
account  of  the  period  of  user  having 
terminated  more  than  two  years  before 
the  filing  of  the  suit.  There  is  sufficient 
evidence  to  show  that  the  appellants 
obtained  the  permit  in  October  1922 
and  began  to  cub  and  clear  the  land  and 
Bt.Hrted  cuhivat.ion  in  the  fo. lowing  year. 
The  date  of  institution  of  the  suit  can- 
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nob    be  ascertained   from    the   materials 
before  us  but  there  oan  be  no  doubt  that 
the  suit  was  instituted   in  the  early  parb 
of  1926      Thug    the   suit  was  filed    after 
a  lapse  of  more  than  two    years  from  the 
time  when    the  user   must   have  ceased. 
Further,    although    the    learned  Judge 
emphasised     the    fact    that   the   Indian 
lEasements    Aot    did    nob    apply   in    this 
'province,  nevertheless  he   stated  that  in 
!the    ordinary    way   a    right     merely    to 
receive   surface    water    would  not  be   re- 
cognized by  the    Courts  as  an    easement; 
JThis  abatement     isi    undoubtedly  correct, 
for  no    claim    can    be    made  either   as    a 
natural  right  or   as  an  easement  by  pres- 
cription to    water   which    does  not   flow 
in  a  definite  course,  but  which  should  be 
regarded    as    surface    water    or    surface 
drainage  .  see    V.  Adinarayanna    v.    P. 
Bamudu  (2). 

This  principle  ia  taken  from  the  Eng- 
lish ctise  of  Rawstron  v  Taylor  (3), 
-where  ib  was  held  that  the  plaintiff  who 
claimed  the  right  of  easement  by  pre- 
scription had  no  right  to  surface  water 
which  had  no  defined  course,  for  the 
plaintiff  had  no  right  to  water  in  alieno 
solo.  At  p,383,  Platt,  B.,  very  pertinently 
observed 

"  The  plaintiff  could  not  insist  upon,  the 
defendant  maintaining  his  fields  aa  a  mero 
watertable." 

The  same  principle  underlies  the  rul- 
ing'in  Mt  Sarban  v  Fhudo  Saliu  (4), 
which  as  pointed  oub  at  p.  117  (of  2 
Pat-),  relates  to  a  case  to  which  the 
Indian  Easements  Act  does  not  apply 
and  where  it  is  held  that  every  land- 
owner has  a  natural  right  to  collect  and 
retain  upon  his  own  land  the  surface 
water  not  flowing  in  a  defined  channel 
and  put  it  to  such  use  as  he  may  desire. 

Therefore  even  quite  apart  from  the 
provisions  of  the  Indian  Easements  Act 
it  is  safe  to  hold  as  a  general  principle 
of  law  that  no  claim  can  be  made  either 
13  a  natural  right  or  as  an  easement  by 
prescription  to  water  which  does  not 
flow  in  a  definite  course  but  which 
should  be  regarded  as  surface  water  or 
surface  drainage. 

Turning  now  to  the  question  of  the 
respondents'  contention  of  having  ac- 
quired the  easement  in  virtue  of  custom 


it  is  desirable  to  bear  in  mind  the  ordi- 
nary definition  of  an  easement  which 
according  to  the  English  Law  is  a  right 
which  a  parson  has  in  respect  of  land 
belonging  to  him  to  utilize  certain  land 
belonging  to  another  in  a  particular 
manner  not  involving  the  taking  of  any 
part  of  the  natural  produce  of  the 
latter  or  of  any  part  of  its  soil,  or 
to  prevent  the  owner  of  the  latter 
from  utilizing  his  land  in  a  parti- 
cular manner.  This  is  deducible  from 
tho  digeat  of  the  case  law  set  out  in 
paras  470  and  4H9  of  Halsbury's  Laws 
of  England,  Vol.  2  While  the  Indian 
Easements  Act  declares  that  an  ease- 
ment may  be  acquired  in  virtue  of  a 
local  custom,  such  easements  being  call- 
ed customary  easements'the  English  Law 
also  recognizes  easements  existing  oy 
custom:  see  para  492  of  Halsbury's  Law 
of  England,  Vol.  2. 

Evidence  of  such  custom  is  relevant 
under  S  13,  Evidence  Act.  The  learned 
author  of  the  Law  of  Evidence,  Sir  Jobn 
Woodrolfe,  points  out  at  pp.  167  and  168 
of  the  8th  Edn.  of  his  work  that  "  cus-| 
torn  "  as  used  in  the  sense  of  a  rule 
which  in  a  particular  district,  class,  or 
famfly  has  from  long  usage,  obtained  the 
force  of  law,  must  be  peaceable  and  ac- 
quiesced in,  reasonable,  certain  and  deli- 1 
nite,  compulsory  and  not  optional  to| 
every  person  to  follow  or  not 

In  the  case  of  Ramalakskmi  Ammal 
v  Stuanantha  Perumal  Sethurayar  (5), 
which  was  a  case  relating  to  a  special 
family  custom  their  Lordships  of  the 
Privy  Council  held  that;  it  was  essential 
that  special  usages  modifying  the  ordi- 
nary law  of  succession  should  be  estab- 
lished to  be  so  by  cleav  and  unambigu- 
ous evidence,  observing  that  it  was  only 
by  means  of  such  evidence  that  the 
Courts  should  be  assured  of  their  exis- 
tence. 

In  Knar  Sen  v.  Mamman  (6),  it  was 
observed  as  follows: 

"  A  local  custom  to  have  the  effect  of  ex- 
cluding OE  limiting  the  operation  of  the  gene- 
ral rules  of  law  must  be  reasonable  and  oar- 
tain.  A  local  custom  aa  a  general  rule  ia 
proved  by  good  evidence  of  a  usage  which 
has  obtained  tho  force  of  law  within  the 
particular  district,  city,  mohalla,  or  village, 
or  .it  the  particular  place,  in  respect  of  tha 


(2)  [1914]  37  Mad.  304=17  I.    C,   648=24  M, 

L.  J.  17, 

(3)  [185&]  11  Kx.  369=25  L.  J.  fix.  33. 
,(4)  A.  I.  E,  1923  Pat,  63=^2  Pat,  110. 


(5)  [1870]  14  M.  I.  A.  570=17  W.  B.  552=r 
I.  A.  Sup.  Vol.  1=12  B.  L.  R.  H96=3 
Bar.  103  (P.O.).' 

(G)  [1895]  17  All,  87^(1R95)  A.  W.  N.  10. 
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parsons  and  thiaga  which  it  oonoarna.  Whero 
it  is  sought  to  establish  a  local  custom  by 
which  the  residents  or  any  section  of  them  of 
a  particular  district,  city,  village  or  place 
are  entitled  to  commit  on  land  not  belonging 
to  or  occupied  by  them,  acts  which  if  theia 
was  no  such  custom,  would  be  acts  of  trespass 
the  custom  must  bo  proved  by  reliable  evi- 
dence of  such  repeated  acts  openly  done, 
which  have  been  assented  and  submitted  to 
aa  leads  to  the  conclusion  that  the  usage  has 
by  agreement  or  otherwise  become  local  law 
of  the  place  in  roapeot  of  the  person  or  things 
which  it  concerns.  In  order  to  establish  a 
customary  right  to  do  acts  which  would 
otherwise  be  acts  of  trespass  on  the  property 
nf  another  the  enjoyment  must  have  been  as 
of  right,  and  neither  by  violence  nor  by 
stealth,  nor  by  leave  asked  from  time  to 
time.11 

la  Mt.  Diyan  v.  Htra  Nand  (7),  a 
Banch  of  High  Court  of  Lahore  empha- 
sized the  necessity  to  endeavour  to  as- 
certain the  existence  or  nature  of  the 
•custom  in  cases  where  the  custom  is 
alleged. 

The  question  which  now  remains  for 
consideration  is  whether  the  evidence 
establishes  a  local  custom  which  is  rea- 
sonable and  certain  and  leading  to  the 
conclusion  that  it  has  become  the  local 
law  of  the  place  by  virtue  of  which  the 
respondents  derived  the  right  of  use  of 
the  water  flowing  from  holding  No. 
8/219  into  their  lands.  The  evidence  is 
to  the  effect  that  where  the  land  is  un- 
dulating only  the  lower  lands  are  culti- 
vated and  almost  all  such  lands  have 
some  higher  lands  as  their  water  re- 
sources called  in  Burmese  "  yegya  " 
which  apparently  are  lands  regarded  as 
catchment  areas. 

The  appellant  Maung  Pwo  went  as  far 
as  to  say  "  we  cannot  cultivate  the 
place  if  it  is  kept  as  the  water  resources 
for  fields  "  This  statement,  however,  is 
quite  insufficient  to  warrant  the  belief 
that  all  unoccupied  lands  on  higher  level 
from  which  water  runs  down  to  the 
lower  cultivated  lands  are  recognized  as 
having  been  reserved  as  catchment  areas 
or  '  water  resources.  The  uncultivated 
lands  on  the  higher  levels  are  apparent- 
ly Government  waste  lands  as  was  the 
holding  No.  8/219  before  the  appellants1 
occupation. 

Looking  at  the  relative  advantages  to 
be  gained  by  lands  in  higher  and  lower 
levels  of  an  undulating  area  in  the  dry 
zone,  it  is  evident  that  cultivators  would 
prefer  to  occupy  the  lower  lands  and  not 
the  higher  ones  and  it  would  not  be 

(7)  A.  I.  R.  1923  Lah.  443^1  Lah.  202. 


strange  to  find  that  most  of  the  higher 
lands  have  no  occupiers  or  persona  who 
would  think  of  cultivating  them.  While 
they  remain  vacant,  those  occupying  the 
lower  lands  would  enjoy  the  benefits  of 
water  muoh  or  little  which  flows  down 
from  the  higher  lands;  and  these  cultiva- 
tors would  certainly  call  all  the  unoccu- 
pied higher  lands  as  their  catchment 
areas  In  my  opinion  the  evidence  does 
not  go  further  than  that 

It  is  not  contended  that  the  unoccu- 
pied waste  lands  on  the  higher  levels 
have  beei  reserved  as  catchment  areas 
like,  for  instance,  grazing  grounds  reser- 
ved for  the  benefit  of  the  cattlo  of  cer- 
tain localities  The  unoccupied  State 
lands  are  the  property  of  the  Govern- 
ment, and  it  is  inconceivable  that  the 
Government  should  be  considered  to 
have  reserved  them  as  catchment  areas 
or  permitted  the  cultivators  to  reserve 
them  as  such  merely  on  account  of  the 
(act  that  the  Government  has,  by  reason 
of  the  absence  of  cultivators  to  apply  to 
cultivate  them,  allowei  them  to  remain 
uaooaupied.  There  would,  of  course  ha 
nothing  to  prevent  a  cultivator  to  occupy 
a  large  area  of  land  and  cultivate  only  the 
lower  pirt  thereof,  keeping  the  higher 
part  as  his  water  resources  or  catchment 
area.  In  such  a  case  the  uncultivated 
area  would  not  be  Government  waste 
land,  and  it  is  not  certain  that  when 
Maung  Fwe  spoke  of  Ian Js  kept  as  water 
resources  he  was  not  referring  to  such 
lands  as  are  kept  as  water  resources 
without  being  Government  waste  lands. 
The  alleged  custom  if  stretched  to  the 
extent  to  which  the  respondents  attempt- 
ed at  stretching,  must  necessarily  be  un- 
reasonable because  anybody  by  cultivat- 
ing a  piece  of  land  in  the  lower  part  of 
a  slope  in  the  locality  in  question  would 
successfully  deprive  the  Government  of 
the  right  of  disposal  of  State  lands  in 
the  higher  part  of  the  slope  for  the  pur- 
poses of  cultivation  to  those  sufficiently 
enterprising  to  attempt  at  cultivating 
them. 

For  these  reasons  I  am  not  satisfied 
that  the  alleged  custom  is  reasonable  or 
certain  or  that  it  establishes  a  custom 
to  enjoy  the  use  of  the  water  flowing 
down  from  the  higher  part  of  the  slope 
as  of  right.  The  respondents  did  not 
think  of  setting  up  suoh  a  custom  even 
up  to  the  time  when  the  case  went  to  tha 
District  Court  for  the  first  time.  Nor 
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does  it  appear  that  they  expressly 
pleaded  the  existence  of  such  a  custom 
at  any  stage  before  the  case  reached  this 
Court  on  second  appeal. 

In  my  opinion  the  respondents'  suit 
failed.  I  would  allow  this  appeal  and 
direct  that  the  suit  be  dismissed  with 
costs  throughout. 

Heald,  J. — Respondents  sued  for  an 
injunction  to  restrain  appellants  1'roin 
working  a  ceiUin  holding  uC  land.  Their 
case  was  that  appellants1  working  that 
holding  caused  a  diminution  of  the  water- 
supply  to  their  lands,  and  that  therefore 
they  wero  entitled  to  prevent  appellants 
from  working  it. 

Respondents'  lands  adjoin  that  hold- 
ing but  are  on  a  lower  level.  Until  1922, 
when  appellants  obtained  permission 
from  the  revenue  auohorities  to  work 
that  holding  the  surface  water  from  the 
higher  land  of  which  that  holding  con- 
sists flDWod  down  'to  respondents'  lands 
and  naturally  improved  their  feitility, 
the  rain  f.ill  in  this  neighbourhood,  which 
is  known  as  the  dry  zone  of  Burma,  be- 
ing precarious 

The  lands  which  are  comprised  in  ap- 
pellants' holding  are  State  lands  and  un- 
til permission  was  given  to  appellants 
to  occupy  them  were  Sbate  lands. 

Unless  respondents  could  establish 
that  they  had  a  n^ht  to  the  ubo  of  the 
surface  water  as  an  easement  they  would 
not  he  entitled  to  the  injunction  whiob 
they  sought.  To  establish  the  easement 
which  they  cluimed  they  would  have  to 
provo  enjoyment  as  of  nght  and  without 
interruption  for  a  period  of  60  years  end- 
ing within  two  years  next  before  tha 
institution  of  tha  suit.  Their  suit  was 
instituted  in  1926,  BO  that  they  could 
not  succeed  if  thoir  enjoyment  was  inter- 
rupted before  1924  or  if  the  interruption 
had  been  submitted  to  or  acquiesced  in 
for  ono  year  after  they  had  notice  of  it. 
Smje  appellants  obtained  permission  to 
work  the  land  in  1U22,  it  is  probable 
that  respondents'  enjoyment  of  tlio  right 
to  the  water  which  they  claim  was  in- 
terrupte  <  not  later  than  1923,  and  that 
on  this  ground,  even  if  they  established 
that  they  bad  enjoyed  the  right  for  GO 
years,  which  in  fact  they  did  not  estab- 
lish, their  suit  was  bound  to  fail. 

There  is  also  another  obstacle  in  the 
way  of  tbeir  success,  and  that  is  that 
there  can  be  no  easement  in  respect  of 
the  use  of  surface  water.  My  learned 


brother  has  considered  the  law  on  this 
subject  and  I  agree  with  bis  conclusions, 

Respondents  doubtless  had  an  oppor- 
tunity of  objecting  to  appellants'  .appli- 
cation to  the  revenue  authorities  for  per- 
mission to  work  the  hind  and  an  appeal 
to  the  discretion  of  those  authorities  was 
in  my  opinion  the  only  way  in  which 
they  could  attempt  to  prevent  the  lands 
being  worked.  It  is  not  suggested  that 
they  took  th-it  course,  and  aa  I  do  not 
think  that  they  have  any  rights  which 
a  civil  Court  can  enforce,  I  concur 
with  my  learned  brother  in  setting 
aside  the  judgment  and  decree  of  this 
Court  in  Special  Civil  Appeal  No  707  oil 
1927,  and  in  dismissing  respondents'  suit 
with  costs  for  appellants  throughout. 

R  M  /n.K.  Appeal  alloued. 
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BllOWN,  J. 

Mating  Saw  and  others — Applicant B. 
v. 

Ma  Shin  and  others — Respondents. 

Civil  Revn4  No  75  of  1»29,  Decided 
on  2nd  September  1999,  Irorn  order  of 
Dist.  Judge,  Mtsvce,  in  Civil  Misc.  Ap- 
peal No  89  of  L929. 

(a)  Limitation  Act,    Art    181 — Application 
for   execution    made  beyond  time — Applica- 
tion to  be  regarded  as  application  for  exten- 
sion of  time  governed  by  Arl.  181. 

An  application  to  execute  a  decree  for  re- 
demption beyond  fcimo  is  to  be  rpgnrdccl  aa  an 
application  for  oxtonuiou  of  time  aud  IK  go- 
verned by  the  provisions  of  Art.  181  aud  ibe 
ponod  of  limitation-  begins  to  run  at  the 
latest  011  the  labb  date  fixed  ID  tho  original 
decree  for  pnymoiit  :  4d  Bom  G8U,  Foil. 

LP  303  C  9) 

(b)  Civil  P.  C.,  S.  115  — Lower  Court    over- 
looking   question    of    limitation— High  Court 
can  interfere. 

Where  tho  order  of  the  lower  appellate 
Court  overlooks  tho  question  of  limitation 
entirely  in  deciding  tho  appeal,  the  High 
Court  ana  interfere  in  revision.  [PU06  C  1] 

S.  Gunyuh — for  Applicants. 

S    S    IJaUcar  —  for  Respondents. 

Judgment. — On  20th  November  1923, 
the  respondents  obtained  a  decree  lor 
redemption  ol  a  usufructuary  mortgage. 
The  preliminary  deuiee  directed  that  if 
the  mortgage  money  he  pmd  by  the  20th 
Miy  possession  of  the  land  would  be 
inide  over.  On  20ih  M*y  the  decree- 
holder  asked  for  execution  of  this 
decree  by  delivery  of  possession.  The 
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due  under  the  decree  was  appa- 
rently nob  deposited  until  19th  June 
On  that  date,  the  decree  holder's  advo- 
cate asked  bh.it  the  ease  might  he  closed 
as  the  final  decree  had  not  yet  been 
passed  The  case  was  closed  accordingly 
and  the  money  in  deposit  was  withdrawn 
by  the  Jecroa- holders  on  25fch  September 
1924.  Nothing  further  was  done  until 
the  23rd  July  1927;  on  that  date  a  final 
I'leaieo  was  drawn  up  apparently  on  a 
petition  filel  by  the  deoree-holder,  on 
5th  July  1927,  By  a  curious  mistike 
the  uritil  Court  passed  a  final  decree  do- 
clriring  the  plaintiffs  to  be  absolutely 
debarred  from  all  rights  to  redeem  the 
property.  Since  a  decree  in  any  case 
could  not  have  been  passed  in  a  suit  for 
redemption  of  a  usufructuary  mortgage, 
it  was  clearly  nob  n.  decree  which  the 
plaintiffs  wanted.  On  2dlh  July  the 
plaintiff  applied  for  execution  of  the  de- 
cree of  November  1923.  Notice  was  is- 
sued, and  when  the  respondents  appeared 
they  asked  for  time,  and  again  it  appears 
that  a  long  period  elapsed  during  which 
nothing  was  done  by  either  party.  On 
2rfth  March  1923,  the  decree- holders 
asked  for  an  order  for  the  delivery  of  the 
land.  It  appeirs  that  on  1st  August 
1927,  they  had  deposited  the  amount, 
they  were  ordered  to  pay  under  the  de- 
cree Orders  were  passed  for  the  deli- 
very of  the  land,  without  the  issue  of 
notice  on  the  judgment-debtors,  and  the 
delivery  order  was  returned  as  duly  exe- 
cuted. On  I3tn  April  1928,  the  deoree- 
holder  made  a  furtber  application  saying 
that  the  judgment-debtors  were  resisting 
their  attempts  to  obtain  possession  and 
asking  for  an  order  under  fi.  97,  0.  21, 
Civil  P.  C.  The  judgment-debtors  ob- 
jected and  orders  on  this  application 
were  finally  passed  01  IGfch  August.  The 
trial  Court  dismissed  the  application  on 
the  ground  that  the  time  limit  for  execu- 
tion of  the  decree  had  been  exceeded. 
Agiinst  this  order  the  decree-holders  ap- 
pealed to  the  District  Court.  The  Dis- 
trict Court  set  aside  the  order  and  direc- 
ted that  redemption  should  be  allowed. 
Against  this  order  the  judgncent-debtors 
have  come  to  this  Co  art  in  revision. 

The  time  within  which  the  redemp- 
tion money  could  be  paid  under  the  ori- 
ginal decree  expired  on  20th  April  1924 
The  application  for  redemption  made  on 
28th  July  1927  coo  Id  only  have  been 
granted  under  this  decree  if  the  time 
1929  H/39  &  40 


allowed  in  the  decreo  w.\s  extended.  It 
WJ.9  held  by  the  Bombay  High  Court 
in  the  cise  of  Vasudev  v.  Gopal  (l)/ 
that  when  an  application  to  execute 
a  decree  for  redemption  was  made  three 
years  after  the  passing  of  the  decree  the 
application  was  barred  by  limitation. 
It  was  held  tbat  the  application  must  be 
considered  as  an  application  for  enlarge- 
ment of  time  and  would  be  governed  by 
the  provisions  of  Art  181,  Lirn  Act. 
That  would  also  bo  the  case  hero.  The 
redemption  cjuld  not  have  been  granted 
to  the  docree-hoMor?  without  extension 
of  Lime  find  thn  •( jci co-holders  could  not 
hdvo  succeeded  anloss  their  application 
were  considered  as  one  for  extension  of 
time  to  which  Art.  181,  Lira  Act,  would 
apply. 

It  was  held  in  the  Bombay  case  that 
the  period  of  limitation  in  such  a  case 
must  begin  to  run  at  the  latest  on  the 
Idat  date  fixed  in  the  original  decree  for 
payment,  I  see  no  reason  for  nob  hold 
ing  this  to  be  a  correct  exposition  ol  the 
law,  and  the  right  to  apply  for  extension 
of  time  in  the  present  case  was  therefore 
barred  by  limitation  at  the  latest  on  the 
20th  May  1927.  By  July  1927,  the  de- 
cree-holders by  efflux  of  time  had  lost 
their  right  to  redeem  under  the  original 
decree  Even  if  the  application  were 
regarded  strictly  as  an  application  for 
execution  of  the  original  dtoree,  it  would 
still  be  time  barred.  The  original  cuae 
was  closed  on  19fch  July  1924  The  with- 
drawal of  the  amount  deposited  by  the- 
deoree-holdora  on  25th  September  1925 
could  not  possibly  be  construed  as  a  step- 
in-aid  of  the  execution,  and  by  1927  the* 
right  to  apply  for  execution  of  the  decree 
was  barred  bv  limitation,  t  cannot 
therefore,  see  how  the  decreo-holders 
could  possibly  succeed  in  the  present 
case.  The  final  decree  which  was  drawi> 
up  was  clearly  incorrect,  but  the  appli- 
cation before  the  Court  was  not  to  exe- 
cute that  decree.  I  am  of  opinion  there- 
fore, that  the  trial  Judge  waa  right  in 
refusing  to  allow  execution  of  the  deoreo- 
and  the  District  Court  w.ia  wrong  in  fet- 
ting  aside  the  trial  Court's  order.  The- 
order  passed  would  appear  fco  be  ono 
under  8.  47,  Civil  P.  C.,  ao  that  a  aBoono> 
appeal  would  lie.  But  even  if  the  peti- 
tioners are  correct  in  oovuin"  before  this 
Court  by  wa^of  revision,  I _ think  there 
(1)  [1919]  43  Bom  699^31  I.  C  921- ^i 
Bom.  d,  R.  697.  " l 
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IB  sufficient  reason  for  interferenoe.  The 
District  Court  in  passing  orders  appears 
to  have  overlooked  entirely  the  question 
of  limitation.  I  set  aside  the  order  of 
the  Disriot  Court  and  restore  that  of  the 
trial  Court  dismissing  the  decree-holder's 
application  for  execution.  Costs  in  the 
District  Court  and  in  this  Court  will  be 
borne  by  the  decree-holders,  the  first 
three  respondents  in  this  application, 
advocate's  fee  in  this  Court  two  gold 
ttohurs. 

V.B./R.K  Application  allowed. 
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C     ABT,  J. 

Dau>  Ywet — Applioint. 
v. 

Ko  Tha>  Hlut — Respoadent. 

Civil  Revn.  No.  2<U  of  1929,  Decided 
on  28th  August  1929,  from  decree  of 
Sen.  0  C.  Judge,  Rangoon,  in  Sm.  C. 
S.  No.  3471  of  1929. 

Buddhiit  Law  (Burmeie) — Husband  and 
wife -Burmese  Buddhist  husband  and  wife 
are  partners  and  so  Buddhist  wife  can  sue 
in  respect  of  partnership  asset  in  her  capa- 
city as  suriving  partner— Contract  Act  S.  45. 

A  Burmoae  Buddhist  husband  and  wife  are 
regarded  as  partners  and  as  auoh  a  Buddhist 
wife  can  maintain  suit  in  respect  of  a  part 
nership  asset  la  her  capacity  as  surviving 
partner  without  any  reference  to  her  succes- 
sion to  the  interest;  of  her  husband  in  the 
Asset  or  debt  dua  to  them  jointly  :  A.  I.  R. 
1927  R'ing.  209  and  4  L.  B.  R.  99,  Eel.  on;  2 
U.  B.  R.  204,  not  Foil.  [P  306  G  2;  P  307  0  1] 

Danyali — for  Applicant. 

Judgment. — The  plaintiff  in  the  suit 
in  the  Small  Cause  Court  is  the  sarvivor 
of  Burmese  couple  She  claimed  to  re- 
cover a  debt  due  to  her  deceased  husband 
in  which  she  presumably  had  a  half  in- 
terest as  the  wife.  The  defendant  objec- 
ted to  the  suit  on  the  ground  that  the 
plaintiff  could  not  file  a  suit  without 
first  obtaining  letters  of  administration 
or  a  succession  certificate.  The  learn- 
ed Judge  of  the  Small  Cause  Court  held 
that  he  was  bound  by  the  previous  prac- 
tice, which  was  to  insist  upon  the  pro- 
duction of  a  succession  certificate  or 
letters  of  administration  by  a  Burmese 
Buddhist  wife  or  husband  when  a  suit 
was  filed  in  respect  of  a  debt  jointly  due 
to  them.  In  some  of  the  old  rulings  of 
the  late  Chief  Court  of  Lower  Burma, 
and  of  the  Judicial  Commissioner  of 
Upper  Burma,  it  was  assumed  that  one 


of  the  Buddhist  couple  got  the  whole 
estate  not  by  survivorship  but  by  succes- 
sion, so  far  as  one  half  of  the  estate  is 
concerned  and  therefore  it  was  necessary 
for  him  or  her  to  get  a  succession  certi- 
ficate or  Letters  of  Administration  in 
respect  of  the  debt. 

The  position  of  a,  Buddhist   couple  as 
regards  their  proprietary  rights  has  been 
considered  in  the  Pull  Bench  case  of  Ma 
Paing   v.   Mawuj  Sliwe    Hpaw  (1),     In 
that  case  it  was  held    that  their  position 
was  analogous  to  that   of  a  partnership, 
and  that  all  the   incidents  of   a  partner- 
ship, which  were  not    obviously  inappli- 
cable to  them  because  their  relationship 
was  not  a  contractual    one,    but  a  result 
of  status,  might  be  applied  in  considera- 
tion of  their  ri^hjjs,  proprietary  or  other- 
wise     If  this  is  so  it  Follows  that  stand- 
ing in  the  position  of   a    surviving  part- 
ner,   the   widow  could    maintain   a  suit 
in  respect  of  an  asset  of  the  partnership, 
irrespective  of  the  question  whether  the 
share  of  the  deceased  partner  belonged  to 
the  surviving  partner  or  somebody  else. 
In  these  cases,  what  the  law  recognizes 
is  the  right  of  the   surviving    partner  to 
realize    the   assets   of    the    partnership. 
O.  30,  B  49,  Civil  P  C.  makes  this  clear, 
but  even  before  this  provision    of  law,  it 
had  been  held  by  the  late  Chief  Court  of 
Lower    Burma,     that    a    partner    could 
maintain  a  suit  in  his  or    her  own  name 
in  respect  of  a  partnership  asset  without 
joining  the  legal   representatives   of  the 
deceased  partner  in  the  suit:  K   L.  P.  L. 
Perianeh    Gketty  v.  Armuga  Pather  (2). 
In  that  case  Sir   Charles    Fox  dissented 
from  the  Calcutta  ruling    which   took    a 
contrary  view   and  agreed  with    the  rul- 
ings   of    Madras      and    Bombay.     This 
position   is   mide     clear*  in    an     Upper 
Burma  case  U  Ouna  v  U  Kyw  (3).     The 
Judicial  Commissioner  of  Upper   Burma 
there    recognized    the    position  that  the 
union  of  a    husband    and     wife   among 
Burmese  Buddhists  should  be  treated  as  a 
partnership,    but    held    that     because  of 
the    provisions   of  S.    45,    Contract  Act, 
the  wife  could  not    ?UQ  in    her    personal 
capacity     alone      and      must    therefore 
obtain   succession  certificate  in   respect 
of  the  share  of  the    other   partner.     But 
a  different  view  of  the    applicability   of 

"  (1)~A7T~R.   1927  "Rang.    209=5~R!ing~296 
(P.  B.). 

(2)  [1908]  4  L.  B.  B.  99. 

(3)  [1892-96]  2  U,  B.  R.  204. 
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9.  45,  Ooa tract  Apb  was  taken  in  Lower 
Burma  in  the  cisa  I  have  cited  above, 
where  it  was  held  that  nothwithstand^ 
ing  the  provisions  of  S.  45,  Contract  Act, 
surviving  partners  could  file  a  suit  in 
respect  of  a  debt  due  to  the  partnership 
without  joining  tbo  legal  representa- 
tives of  the  deceased  partner.  It  there- 
fore follows  that  a  Buddhist  wife  can 
maintain  a  buit  in  respect  of  a  partner- 
ship asset  in  her  capacity  aa  surviving 
pirtner  without  any  reference  to  her 
succession  to  the  interest  of  her  husband 
in  the  asset  or  debt  due  to  them  lointly. 
As  this  ia  tlia  sile  point  on  which  the 
learned  Judge  of  the  Small  Cause  Judge 
Court  dismissed  the  case,  I  set  aside  his 
decree  and  raoiand  the  case  for  disposal 
on  the  merits. 

r.N  /R.K.  Cave  remanded. 
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HE  ALD  AND  OTTBR,  JJ. 
Ma  Thein  Nwe — Appellant. 

v. 

Maunfj  Kha — Bespondent. 
First  Appeal  No.  175  of  1928,  Decided 
on    2nd  April    1929,    from    judgment    of 
Diat.    Judge,     Tharrawaddy,      in     Civil 
Regular  No.  1 3- A  of  1927 

(a)  Buddhist  LAW    (Burmeie) — Divorce — 
Mere    adultery  by    husband    is  not  by    itielf 
•ufficient  to  entitle  wife  to  divorce. 

Ordinary  grounds  for  divorce  are  adultery 
-ind  oruelty  'on  tho  part  of  the  husband  and 
adultery  on  thi  par!;  of  tha  wife  ;  and 
more  adultary  on  tho  part  of  the  husband  ia 
not  by  Haolf  a  sufflGiant  ground  to  entitle  the 
wife  to  divorce  5  7j  7J  R.  87,  RcL.  on  ;  9  L  B.R. 
101,  Ref.  LP  30801,2] 

(b)  Buddhist    Law     (Burmese)— Marriage 
— Husband's  misconduct  disentitles    him  to 
decree  for  restitution  of  conjugal  rights. 

IE  a  Burmaaa  Buddhist  hugb*nd  miscon- 
ducts hirnqalE  with  his  wife  and  treats  hoc 
extremely  badly,  the  case  ia  not  in  which 
rostifcution  of  conjugal  rights  can  be  ordered 
to  him  .  (190J)  U.  B.  R  1st  Qr.  Buddhut  Law 
1  ;  (1904)  U.  B,  R.  Vh  Qr,  Buddhiit  Law  5, 
Ref.  [P  30S  G  2J 

(c)  Buddhist  Law   (B  irmeie)  —  Texts  — 
D  ham  mat  hats  are  merely  directory. 

Pei  Otter,  J".— The  Dhdmmithata  can  only 
to  regarded  aa  directory  and  not  ft*  state- 
ments of  the  law  which  are  necessarily  bind- 
ing in  Uw.  [P  .109  G  1] 

Kyaw  Din^for  Appellant. 

Lheii  Manny—  for  Itaqpondent. 

HeaH.J.-In  suit  No.  13- A  of  1927 
of  the  District  Court  of  Tharrawaddy  ap- 
pellant atiei  respondent  for  divorce  aa  by 
mutual  consent  on  the  ground  of  respon- 
dent's repeated  acts  of  adultery,  and  she 
also  claimed  partition  of  the  property  of 


the  marriage.  In  suit  No.  16- A  of  tho 
game  Court,  respondent  sued  appellant 
for  restitution  of  conjugal  rights  and  it 
was  agreed  between  the  parties  that  the 
evidence  recorded  in  the  earlier  suit 
should  be  evidence  in  the  later  suit,  and 
that  the  plaint  in  the  earlier  suit  should 
be  regarded  as  a  written  statement  in  the 
Inter  suit. 

The  suits  were  therefore  in  effect 
heard  together  and  the  judgment  in  the 
later  suit  followed  the  judgment  in  the 
earlier  suit.  Both  suits  were  dismissed, 
the  Court  holding  that  mere  adultery  on 
tho  part  of  the  husband  does  not  entitle 
the  wife  to  divoroo,  and  that  in  the  cir- 
cumstances of  the  case  respondent  was 
not  entitled  to  claim  restitution  of  con- 
jugal rights.  Appellant  appeals  against 
the  dismissal  of  her  suit  for  divorce,  and 
respondent,  instead  of  appealing  against 
the  dismissal  of  his  suit  for  restitution, 
has  taken  the  mistaken  course  of  tiling  a 
crosa-objection  to  appellant's  appeal. 
Appellant's  sole  ground  of  appeal  at  tho 
'hearing  in  this  Court  was  that  according 
to  the  Burmese  Buddhist  Law  laid  down 
in  the  Dhammathata  adultery  by  tho 
husband  is  by  itself  sufficient  to  entitle 
the  wife  to  divorce. 

The  learned  advocate's  argument  ia 
more  ingenious  than  convincing,  and  can 
hardly  be  taken  seriously.  He  says  that 
because  one  Dh  urn  math  at  says  that  a 
wife  may  abuse  a  husband  who  commits 
adultery  !tnd  another  Dhuinmathat  says 
a  husband  may  divorce  a  wife  who  abuses 
him,  the  D  ha  mm  at  bats  must  be  taken  as 
regarding  adultery  by  the  husband  as  a 
sufficient  ground  for  divorce.  The  actual 
passages  in  the  Dhammathats  on  which 
ha  bases  this  argument  area  passage  in 
Manugyo  (12,  46)  which  says  : 

"No  blame  attaches  to  a  wife  who  uses 
abusive  language  towards  a  husband  who 
does  not  consort  with  her  but  consorts  with 
prostitutes  and  continues  to  frequent  their 
company  in  qpite  of  her  protests," 

and  i  verse  from  a  metrical  Dhacnma- 
that  known  as  "Myingun's  cited  in  S.  302, 
Kinwun  Mingyi's  Digest  (Vol.  2)  which 
says  that  a  husband  may  leave  a  wife 
whose  language  is  unrestrained,  who  i? 
excessively  coarse  and  disgusting,  who 
has  hard  and  bitter  tongue,  who  sulks 
and  has  a  violent  temper  and  whom  ho 
does  not  want,  and  that  in  these  circum- 
stances he  may  live  with  tho  wife  of  hU 
desire. 
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[t  is  hardly  necessary  to  aav  that  even 
if  these  two  passages  are  read  together, 
',i,nd  there  is  no  reason  why  they  should 
he,  they  do  not  go  far  towards  establish- 
ing the  proposition  that  the  husband's 
adultery  hy  itself  is  a  ground  for  divoroe 
in  a  suit  brought  by  the  wife.  The 
learned  advocate  has,  however,  referred 
us  also  fco  two  pas^  '^  K  rv  'he  Dhaiu- 
raathftts  which  ;i  •  -L  1  •  -0  of  the 

Oigebt       Thefiiat          iiv  -.      extract 

from  K»ungsa  which  IUHH,  .     Oc'ws  • 

"If  &  \vifo  say  to  her  husband  you  have  vio- 
lated another  man's  house  and  belongings, 
vou  are  suffering  from  a  lotthsomn  dibeiibo,  T 
do  not  winfc  fco  live  together  with  }  ou,  she 
shall  not  bo  blamed." 

Tho  second  is  a  passage  from  Dhammd 
which  says  thafc  a  wife  may  discard  a 
husband  who  is  a  drunkard  and  a  gam- 
bler and  who  aeduoes  other  men's  wives, 
if  he  continues  in  his  misconduct  in  spite 
of  having  promised  the  wise  men  three 
times  in  writing  to  give  up  his  evil 
ways.  Ha  has  referred  us  further  to  a 
passage  in  Dhatnmathatkyaw  cited  in 
R  256  of  the  Digest  which  says  that  if 
the  wife  is  guilty  of  adultery,  she  IB  to 
have  her  head  shaved  in  four  patches  and 
to  be  bold  into  slavery,  and  that  if  the 
husband  keeps  a  paramour  ho  is  to  leave 
the  house  with  only  the  clothes  he  iti 
wearing  The  last  of  these  passages  is 
the  only  one  which  goes  any  wjty  towards 
hupporting  appellant's  argument  that  a 
wife  may  divorce  a  husband  for  mere 
^d  u  Her  y,  and  it  can  hardly  be  contended 
that  the  Courts  aro  bound  to  enforce  th'j,t 
IAIY  at  the  present  day. 

As  a  matter  of  fact  the  distinction  bet- 
ween wife  and  husband  in  the  matter  of 
adultery  as  a  ground  for  divorce  is  clearly 
shown  in  the  passage  from  Manugye  (V, 
2*1)  which  is  reproduced  in  S.  302  of  the 
Digest  immediately  after  the  verse  from 
Myingun  mentioned  above.  That  passage 
says  that  where  one  party  to  a  marriage 
behaves  like  an  animal  it  shall  be  no  de- 
fenuo  to  a  suit  for  divorce  brought  by  the 
party  for  the  husband,  if  the  suit 
brought  by  the  wife,  to  say  that  he 
h.ij  not  been  guilty  of  cruelty  and  has 
not  taken  a  lesser  wife,  or  for  the  wife  if 
the  auit  has  been  brought  by  the  hus- 
band, to  say  that  she  has  nob  taken  a 
paramour.  This  passage  supports  the 
view  that  the  ordinary  grounds  for  di- 
voroe  are  cruelty  and  adultery  on  the  part 
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(1)  [190D]  5  L.'B,  K,  87= 'J  I.  C,~7lY. 


of  the  husband  and  adultery  on 
of  the  wife. 

That  is  the  view  of  the  law  which  has , 
hitherto  been  taken  by  the  Courts  •  vide 
the  case  of  Ma  Em  v.  Te  Maung  (L),  and  | 
we  are  not  convinced  by  the  reasoning  of 
the  appellant's  learned  advocate  or  by 
the  passages  in  the  Dhammathats  which, 
he  has  cited  that  we  ought  to  hold  that 
mere  adultery  on  the  part  of  the  husband 
is  by  it s?elf  a  sufficient  ground  for  di- 
vorce. It  follows  that,  since  appellant 
bases  her  oase  merely  on  adultery,  her 
appeal  should  be  dismissed. 

As  for  respondent's  cross-objection,  it 
clearly  does  not  arise  in  respect  of  ap- 
pellant's suit  and  appeal  but  supposing; 
that  it  could  be  regarded  as  an  appeal! 
against  the  decree  in  respondent's  suit, 
all  that  need  be  Raid  about  it  is  that  in 
view  of  respondent's  misconduct,  which! 
I  would  hold  proved,  the  case  is  not  one! 
in  which  restitution  of  conjugal  rights 
ought  to  ho  ordered  The  oross-objuctionf 
should  in  my  opinion  be  dismissed.  In 
the  circumstances,  each  party  should 
bear  its  own  costs  in  this  Court. 

Otter,  J. — This  is  an  appeal  against  a> 
judgment  of  the  District  Court  of  Thar- 
rawadddy  refusing  to  grant  a  decree  for 
divorce  at  the  instance  of  the  appellant 
The  suit  was  heard  together  with  a  cross- 
suit  iu  which  the  respondent  asked  for  n 
decree  for  restitution  of  conjugal  rights- 
He  was  refused  this  decree.  Ho  now 
files  a  cross-objection  fco  the  appeal  of 
the  appellant  asking  that  the  decree  of  the 
lower  Court  should  be  modified  by  grant- 
ing him  restitution  of  conjugal  lights 
Tho  only  ground  relied  on  by  the  appel- 
pellant  in  her  appeal  is  that  the  respon- 
dent was  guilty  of  adultery.  No  allega- 
tion of  cruelty  was  put  forward  and  there- 
is  no  suggestion  that  the  respondent  took 
to  himself  a  second  wife.  The  parties 
are  Burmese  Buddhists.  The  first  ques- 
tion therefore  ia  whether,  according  bo* 
the  Burmese  Buddhist  Law,  a  divorce 
can  be  granted  to  a  wife  against  her  hus- 
•band  upon  the  sole  ground  of  adultery. 

Mr.  Kya.w  Din  who  appeared  for  tho- 
appellant  referred  us  to  a  large  number 
of  extracts  from  the  Dhamraathata,  and 
I  would  say  at  ones  that  with  the  pos- 
sible exception  of  an  extract  from  tha- 
Kaingza.  appearing  in  8  230  of  U  GaungV 
Digest  of  the  Burmese  Buddhist  Liw,  alt 
the  passages  referred  to  appear  to  us  t'o 
point  to  a  conclusion  contrary  to  that" con- 
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bended  for  by  him.'  It  is  necessary  bo  point 
out  that  the  Dhammathats  caa  only  be  re- 
garded as  directory  and  not  as  statements 
of  the  law  which  are  necessarily  binding 
in  law.  Moreover  there  is  authority, 
which  in  ray  view  shows  that  it  ia  nob 
and  never  h.is  been  the  law,  that  a  Bur- 
mese Buddhist  woman  can  divorce  her 
husband  on  the  sole  ground  th.it  he  has 
had  sexual  intercourse  with  a  woman  not 
his  wife.  The  extract  from  the  Kaingzi 
appearing  in  S.  230  of  the  Digest,  to 
which  I  have  referred,  says  that  the  wife 
has  the  right  oC  refusing  to  coh.ibib  with 
hor  husband  who  is  adulterous,  or  is  suf- 
fering from  some  repugnant  disease.  Fn 
my  view  this  expression  of  opinion, 
though  perhaps  then  in  accordance  with 
the  usages  of  Burmese  Buddhist  ,  does 
not  amount  to  a  flUtement  that  under 
ouch  circumstances  a  divorce  even  by 
mutual  consent  could  be  obtained. 

Turning  to  the  decided  oases  upon  the 
point  the  co.se  of  Ma  Em  v.  Maunq  (1), 
(decided  by  a  Bench  of  the  Lite  Chief 
Court)  lays  down  that  in  the  ease  of  Bur- 
raan  Buddhist  married  couple,  adultery 
on  the  part  of  the  husband  does  not  alone 
or  even  accompanied  by  a  single  act  of 
cruelty,  entitle  the  wife  to  a  divorce.  In 
fchat  case  the  Court  expressed  the  opin- 
ion that  it  appears  from  the  Dhamma- 
thata  that  adultery  on  the  part  of  the 
husband  does  not  alone,  or  even  accom- 
panied by  a  single  act  of  cruelty,  entitle 
the  wife  to  a  divorce.  A  wife  is,  how- 
ever, entitled  to  a  divorce  as  by  mutual 
consent,  if  her  husband  takes  a  lesser 
wife  without  her  approval.  This  waa 
decided  after  examination  of  a  mass  of 
conflicting  authorities  by  a  Full  Bench 
of  the  late  Chief  Court  in  the  well 
known  case  of  In  re,  Maung  v.  Jlwe 
Ma  Sein  (2).  But  the  act  of  adul- 
tery, quite  apart  from  th»t  of 
baking  another  woraan  to  wife,  is 
.different,  and  on  this  point  no  authority 
was  cited  in  support  of  the  appellant's 
-contention.  Thus  the  proposition  that 
.idultery  alone  does  not  entitle  a  wife  to 
divorce  her  husband  has  baon  established 
>iad  there  is  no  case  whore  the  correctness 
of  this  view  has  since  been  questioned, 

Upon  this  part  of  the  cage  I  need  men- 
tion one  further  point  only.  There  was 
some  evidence  that  adultery  took  place 
1  Curing  the  temporary  absence  of  the  ap- 

(2)   [1313]  0   L.  B.  R,     101^45    I,  C     W=fl 
Hnr.  TJ   T.  230. 


pel  I  an  b  in  a  house  where  they  had  been 
living  together,  and  some  suggestion  was 
put  forward  that  such  adultery  under 
these  circumstances  might  amount  to 
legal  cruelty.  No  authority  was  pub 
forward  in  support  of  this  view,  and 
moreover  so  far  as  we  know  there  is 
nothing  even  in  the  Dhararaathats  which 
supports  this  view.  It  seems  t,o  me, 
therefore,  that  the  appellant  cannot  in 
law  succeed  in  this  appeal  It  is  un- 
necessary, therefore,  to  examine  the  factq 
upon  which  she  relios- 

The  only  reua.ii'iing  question  is  whe- 
ther the  lea-rned  District  Judge  was  right 
in  refusing  to  the  respondent  ,in  order 
for  restitution  of  uoajutfril  rights.  For 
many  years  doubts  hul  exmtol  ,is  to  whe- 
ther suuh  ii  suit  would  ho  under  the 
Burmese  Buddhist  law  In  1907,  how- 
ever, the  question  wfis  demdud  in  the 
affirmative  :  see  the  Upper  Burma  case 
of  tfga  Chit  Dat  v.  Mi  Kin  Pn  (3J.  In 
all  such  cises,  however,  tho  pjrty  seek- 
ing fi  decree  must  be  free  from  blame  : 
see  as  to  this  the  case  of  Manny  Sein  v. 
Kin  Thet  GIJI  (4j.  In  the  present  case 
there  was  abundant  evidence  to  justify 
the  lower  Court  in  coining  to  the  con- 
clusion, as  apparently  it  did,  that  the 
respondent  misconducted  himself  on  seve- 
ral occasions  with  Ma.  Saw  Mya.  Com- 
ment was  made  that  the  evidence  called 
for  the  appellant  upon  this  matter  ought 
not  to  be  relied  upon  owing  to  the  low 
station  in  life,  or  relationship  to  the 
appellant,  of  certain  of  the  witnesses. 
Such  comment  is,  of  course,  permissible, 
but  I  hive  roj.d  the  evidence  and  see  no 
reason  to  disagree  with  the  view  taken 
by  the  District  Judge  who  hoard  these 
witnesses  give  their  evidence. 

Tho  learned  District  Judge  also  poin- 
ted out  that  the  respondent  was  at  fault 
in  Lhat  he  left  the  appellant  ifter  a  hea- 
ted quarrel  with  his  wife.  There  seems 
'to  have  been  repeated  quarrels  between 
them.  A  serious  qu.tr rel  occurred  some 
three  mouths  or  so  before  the  final  rup- 
ture. On  this  occasion  the  respondent 
left  tho  house  taking  with  Him  some,  at 
any  rate,  of  tho  family  furniture,  and  an 
apparently  false  charge  of  infidelity  waa 
made  by  the  respondent  against  his  wife. 
t  have  little  doubt  that  a  contributory 
cause  of  the  quarrels  between  the  parties 
was  the  tendency  nn  thn_TH^fc__nf_»hp  r«s-^ 

(.])   U'JOfl] "  U.^tiTil.  IBI  CJr,  huautiifcb  i^»w  I. 

(4)   L190J1  U,  B.  H,  4 Hi  nr    HnrHhisfc  TJVW   >. 
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pendent  to  excessive  drinking,  The  res- 
pondent finally  left  his  wife  saying  he 
would  obtain  a  divorce,  and  some  pre- 
paration was  made  to  have  a  deed  drawn 
up  Whilo  a  discussion  about  this  was 
going  on,  the  two  brothers  of  the  respon- 
dent arrived,  and  after  a  conversation 
between  them  and  the  respondent  the 
two  brothers  violently  abused  the  appel- 
lant It  was  said  on  his  behalf  that  the 
final  quarrel  was  entirely  due  to  resent- 
ment by  the  appellant  on  account  of  thia 
abuse  It  seems  impossible  to  hold  that 
this  wa3  so.  It  is  true  that  in  ti  letter 
(Ex.  3)  written  by  the  appellant  to  the 
respondent  after  the  separation  there  are 
many  statements  which  show  her  resent- 
ment at  the  conduct  of  the  appellant's 
frimiiy  It  is  equally  clear,  however, 
that  the  respondent  was  in  the  habit  of 
abusing  the  appellant  to  members  of  his 
family,  dad  there  can  be  no  doubt  that 
they  took  his  part  against  her 

Et  is  unnecessary  for  us  to  deal  moro 
in  detail  with  the  evidence,  for  I  agree 
with  the  conclusion  arrived  at  by  the 
learned  District  Judge  From  the  whole 
of  the  evidence  it  is  plain  that  the  res- 
pondent has  treated  the  appellant  ex- 
tremely badly  and  he  is  not  a  man  whom 
the  Court  will  assist  by  ordering  his 
wife  to  return.  The  appeal  and  the  cross- 
objection  thereto  must,  therefore,  be  dis- 
missed. Neither  party  is  successful,  and 
we,  therefore,  order  that  each  party  will 
bear  their  own  costs  of  this  appeal  and 
the  order  of  the  lower  Court  n3  to  costs 
will  stand. 

P.N./B.K.  Appeal  dismissed. 
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BROWN  AND  CHARI,  JJ 

llOLuncj  Shwe  Utcin  and  another — Ap- 
pellants. 

v. 

Ma  Lon  Ma  Gale — Respondent. 

First  Appeal  No.  31  of  1929,  Decided 
on  1st  July  1929,  against  decision  of 
Diat.  Judge,  Henzada,  in  Civil  Regular 
Suit  No.  10  of  1928. 

*  (a)  Civil  P.  C.,  O.  30,  R.  4  All  that 
O.  30,  R  4  contemplates  is  existence  of 
partnership. 

All  that  O.  30,  R.  4  OOD templates  lu  the 
existence  of  partnership  and  HO  it  is  competent 
for  a  surviving  partner  to  file  a  salt  in  res- 
pect of  partnership  debts  without  joining  the 
legal  representatives  of  the  deceased  partner 
though  the  partners  cannot  sue  in  a  firm 


name  they  having  no  firm  uame  .  4  L.  l>.  R- 
09.  llel.  on.  ,  18  Cal  8G  ,  2  -17.  B  R  204,  not 
Foil.  [P  311  C  1] 

(b)  Burmese  Law  (Buddhist)  —  Huiban* 
and  wife — Presumption. 

The  fact  that  the  mono}  borrowed  on  i  pro- 
missory note  purports  to  have  buen  taken  for 
the  husband  and  his  sister  is  no  sufficient 
reason  for  nob  drawing  ordinary  presumption 
that  the  husband  in  executing  the  promissory 
note  was  acting  on  behalf  of  his  wife  as  wall 
as  himself.  [P  311  C  1] 

A.  H.  Darwood — for  Appellants, 
P.  K.  Basu — for  Respondent. 

Judgment, — The  facts  of  the  case  ire 
very  simple.  The  suit  wns  instituted 
by  Ma  Lon  Ma  Gale  against  the  defen- 
dants, who  are  husband  find  wife.  It  is 
alleged  in  the  plaint  that  the  husband 
borrowed  the  sum  of  money  for  which 
the  promissory  note  was  executed  for  the 
family  purposes,  and  benefit  of  himself 
and  his  wife  The  promissory  note  was 
in  favour  of  two  persons,  namely  Ma  tjon 
Ma  Gale,  and  Ma  Mya  Bu.  These  two 
were  sisters  and  carried  on  a  money  lend- 
ing business  in  partnership.  The  trial 
Court  gave  a  decree  for  the  amount 
claimed,  and  the  defendants  now  appeal. 

The  sole  ground  argued  in  the  appeal 
is  that  no  decree  can  be  passed  in  favour 
of  Ma  Lon  Ma  Gale  alone  unless  the 
legal  representatives  of  Ma  Mya  Bu,  the 
deceased  partner  are  also  added  as  par- 
ties to  the  suit  Reliance  is  placed  for 
this  argument  on  a  ruling  in  U  Guna  v. 
U  Kyaic  Gauny  (l),  in  which  the  Judi* 
oiul  Commissioner  of  Upper  Burma  fol- 
lowed an  Indian  ruling  and  held  that  u, 
suit  by  the  surviving  partner  was  not 
competent  without  joining  the  legal  re- 
presentatives of  the  deceased  partner. 
The  ra.ijority  of  the  Indian  High  Courts- 
have  taken  a  contrary  view  In  E.  V. 
P  L.  Penman  Chetty  v.Armuqa  Pather 
(2),  Sir  Charles  Fox,  C  J,,  of  the  late 
Chief  Court  of  Lower  Burmu,  fol- 
lowed tho  decisions  of  the  other  Indian 
High  Courts  and  dissented  from  the 
Calcutta  ruling  in  Ram  Narain  Nur- 
sing Dass  v  Bam  Cliunder  Jankee  Lall 
(3).  In  the  present  Civil  Procedure  Code 
0.  30,  R.  4  enacts  that  where  two  or  more 
persons  may  sue  or  be  sued  in  the  uame 
of  a  firm  under  the  foregoing  provisions 
and  any  of  such  persons  dies,  whether  be- 
fore tho  institution  or  during  the  pen- 
dency of  any  suit,  it  a  ball  not  be  necesj 
"(1)  [1B9~2T96]~2  U7B7RT204 

(2)  [1908]  4  L.  B.  B.  90. 

(?)   [1B91]  19  Cal   8C. 
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sary  to  join  the  legal  repreaeatatives  of 
the  deceased  as  a  party  to  the  suit.  In 
oases  of  partnership,  it  is  competent  for 
the  surviving  partner  to  file  a  suit  in 
respeot  of  partnership  debts,  without 
joining  the  legal  representatives  of  the 
deceased  partner. 

The  learned  advocate  for  the  appellants 
argues  that  it  is  only  when  the  suit  is 
instituted  in  the  name  of  a  firm  that 
0,  30,  R.  4  applies.  O.  30,  B.  4,  does  not 
aay  so  in  terms,  and  merely  provides  that 
when  two  or  more  persons  may  sue  and 
be  sued  in  the  name  of  a  firm  the  pro- 
visions of  that  order  applies.  In  this 
oase  the  two  Burmese  ladies  had  no  firm 
name,  though  undoubtedly  they  carried 
on  business  in  partnership.  Since  they 
cannot  sue  in  i  firm's  name,  it  is  argued 
that  the  legal  representatives  of  the 
deceased  person  are  EL  necessary  party. 
We  cannot  accept  this  contention  All 
that  O.  30  B  4  contemplates  is  the  exis- 
tence of  ii  partnership.  Even  if  O  30, 
B.  4  were  not  applicable,  the  previous 
rulings  certainly  are.  We  are  therefore 
of  opinion  that  it  was  competent  for  Ma 
Tjon  Ma  Gale  to  maintain  the  suit  Mid  it 
was  properly  decreed. 

The  only  other  point  taken  before  us 
is,  that  the  promissory  note  having  been 
signed  by  Maung  Shwe  Htein  alone, 
his  wife  appellant  2,  Ma  Bu  Ma,  is 
not  bound  by  it.  It  is  suggested  that 
the  presumption  that  Maung  Shwe  Htein 
was  acting  on  behalf  of  his  wife  as  well 
as  himself  cannot  be  drawn  in  this  case, 
because  the  money  purports  to  have  been 
taken  for  Maung  Shewe  Htein  and  his 
sister.  That  does  not  seem  to  us  to  be 
sufficient  reason  for  net  drawing  the 
ordinary  presumption  in  such  cases.  We 
dismiss  the  appeal  with  costs. 

r.N./H.K.  Appeal  dismissed. 
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BUTLEDGE.  C.  J.  AND  BROWN,  J. 
Maung  Okn  Tin — Appellant. 

v. 

P.  R.  M.  P.  S.  R.  M.  Chettyar  Firm 
and  others — Respondents 

Civil  Miso  Appeal  No.  119  of  1928, 
Decided  on  25th  March  1929,  from  order 
of  original  side  in  Civil  Execution  No.  605 
of  1927. 

(B)  Civil  P.  C.,  O.  21,  R.  90— Official 
Receiver  not  in  poneiiion  nor  parly — Ab- 
•ence  of  notice  of  auction  to  him  doei  not 
amount  to  material  irregularity. 


The  absence  of  notice  of  auction  to  an 
Official  Receiver  of  an  estate  who  has  en  inte- 
rest in  the  property  sold  by  auction,  but  who 
is  not  himself  In  possession  of  such  property 
and  ia  not  A  party  and  has  not  also  applied  to 
be  made  a  party  to  the  proceedings  does  not 
amount  to  material  irregularity  or  fraud  in 
publishing  or  conducting  tho  salo  :  A.  I.  R 
1928  Mad.  144,  Dist.  [P  312  0  1] 

(b)  Civil  P.  C.,  O.  21,  R.  84— Officer   con 
dueling  sale  is  to  declare  highest   bidder    as 
purchaser. 

The  reasonable  interpretation  of  O.  21, 
R.  84,  is  that  the  officer  conducting  tho  sale 
shall  be  the  person  to  declare  the  highest 
bidder  to  be  the  purchaser.  A.  J.  R.  1029  Rang, 
12,  Dus.  from  [P  312  C  2] 

(c)  Civil    P.    C,    O.    21.    Rr.    65  and  84— 
Neither    provisions    of    O.     21  of    Code  nor 
procedure  on  original  side  of  Rangoon  High 
Court    contemplate    highest    bid    at    auction 
sale  to  be   placed    before    Judge   for   -accep- 
tance —    Rangoon    High    Court     Rules     and 
Orders  Rr.  258,  259  and  261. 

The  rules  of  procedure  on  the  original  side 
of  Rangoon  High  Court  do  not  contemplate 
the  highest  bid  at  an  auction  sale  being  placed 
before  the  presiding  Judge  for  acceptance,  nor 
do  the  provisions  of  O,  21,  require  a  bid  to  be 
accepted  by  a  Judge  before  the  contract  of  sale 
can  be  hold  to  be  complete,  [P  313  G  1] 

Burjorjee  and  Clerk — for  Appellant. 

N.  N.  Sen — for  Respondent  5. 

K.  0  Base—lor  Decree-holders. 

Judgment— This  is  an  appeal  from 
an  order  of  the  original  side  of  this  Court, 
setting  aside  the  sale  of  a  mill  by  auction 
in  Civil  Execution  Case  No.  605  of  1927 
on  the  ground  that  the  Official  Receiver 
was  not  given  notice  of  the  auction.  It 
is  not  alleged  that  the  Official  Receiver 
was  the  receiver  in  possession  of  the  mill 
property,  but  it  1926  he  was  appointed 
receiver  of  the  estate  of  one  U  Maung 
Gyi,  and  U  Maung  Gyi  had  a  half  inte- 
rest or  share  in  the  mill.  The  learned 
trial  Judge  states  that  the  Official 
Receiver  was  in  legal  possession  oE  LI 
Maung  Gyi's  half  share  in  the  milL 
That  may  be  ;  but  it  is  not  alleged  that 
either  U  Maung  Gyi,  before  his  death,  or 
the  Official  Receiver,  was  in  actual  pos- 
session of  either  tho  mill  or  its  com- 
pound, the  possession  and  management 
being  in  the  hands  of  the  other  partners. 
The  learned  Judge  proceeds  on  the  ana- 
logy  of  an  administrator  to  an  estate,  but 
in  our  view  such  an  analogy  is  dangerous 
and  not  htlpful,  as  the  legal  position  of 
an  administrator  is  very  different  to  that 
of  a  receiver.  Unless  special  powers  have 
been  given  to  a  receiver,  in  the  words  of 
Sir  Charles  Pox  in  Po  Shaw.  Mg.Giji(l)_ 
'  (1)  [1910]  6  L,  B~  R, 'J13=S  I.  0.  976=3  Bur, 
L.  T.  39. 
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was  going  to  be  postponed  through  pau- 
city of  would  be  buyers,  that  they  did 
not  piy  due  attention  to  the  auction. 
Bat,  if  Mr.  David's  estimate  is  at  nil 
near  the  mark,  namely,  that  Rg.  31,000 
and  odd  would  have  to  he  spent  on  the 
mill,  we  can  understand  the  Chettyar's 
reluctance  to  bid  any  higher  prico  for  it. 

Ralirinoe  was  pUced  on  the  decision  of 
a  single  Judge  in  the  o-ise  of  Fraser  v 
Krishnaiwarni  Aiyer  (2),  but  that  deci- 
sion, even  if  correct  is  easily  distin- 
guishable from  the  present-  There  the 
receiver  WAS  in  aofcudl  possession  of  the 
whole  partnership  property  and  had  ap- 
plied to  be  made  a  party.  Mr.  N.  N.  Ren 
states  thafc  there  is  a  further  objection  in 
that  his  cliond,  Bi  U,  had  not  been  nerved 
with  notice.  Ifc  is  true  that  BJ,  U  was 
not  personally  served,  but  the  notice 
Wris  aflixed  to  his  house  and  we  find  a 
diary  entry  in  the  execution  record  dated 
23rd  M.irch  1928,  which  the  Deputy 
Registrar  held  to  be  good  notice.  The 
objection  does  uob  seem  to  have  been 
strenuously  urged  in  the  trial  CourL,  and 
the  learned  Judge  mikes  no  mention  of  it. 
Wo  st39  no  reason  for  di (faring  with  the 
Deputy  Registrar,  and  hold  thab  the 
service  on  Maung  BJ.  U  was  good. 

A  further  point  has  been  raised  before 
us  on  behalf  of  the  respondent.  It  is 
contended  that  when  the  applications  for 
setting  aside  the  sale  were  before  the 
trial  -Jud^e,  the  trial  Judge  had  not  ac- 
cepted the  highest  bid  at  the  auction  or 
declared  the  bidder  to  be  the  purchaser 
and  that  therefore  the  bid  had  not  been 
accepted.  It  was  therefore  open  to  the 
trial  Judge  to  refuse  to  accept  the  bid 
whether  there  were  grounds  for  setting 
aside  the  sale  under  R.  90,  O  21  or  not. 
The  contention  is  bisei  on  the  judgment 
of  a  single  Judge  of  this  Court  in  the  case 
of  Afazuddin  v.  Howell  (3).  Ifc  was 
there  held  that  the  highest  bidder  at  a 
Court  sale  of  immovable  property  be- 
comes the  purchaser  thereof  not  when 
the  bid  is  accepted  by  the  fall  of  the 
hammer,  but  when  the  presiding  officer 
of  the  Court  has  accepted  the  bid  and 
declared  the  bidder  to  be  the  purchaser. 
Reliance  was  placed  on  the  case  of  Jai- 
bakadur  Jka  v.  Matukdhari  Jha  (4).  In 
that  case  the  properties  had  been  sold  in 
execution  by  the  nuzir  of  the  Court.  The 


"The  status  of  a  receiver  ia  merely  (.hut  of 
an  officer  of  the  Court.  HA  in  sornofcimpa 
referred  to  as  the  "baud  of  the  Oonrfc  "  He 
acquires  no  proprietary  rights  or  internet;  in 
the  property  of  whioh  be  is  appointed  receiver. 
Having  no  title  bo  the  property  he  cannot 
convey  or  assign  any  bible  to  it  to  any  other 
person  " 

"A  receiver  has  no  proprietary  rights  or 
interest  whatever.  NotwithsUnrJine  his  ap- 
pointment the  prooriotarv  rights  in  I1. ho  eatate 
remain  In  the  persona  who  urn  hv  law  onbitlnd 
to  the  estate.  Tho  rnoMver'R  prpsossion  is  not 
a  possession  by  any  personal  ripht.  Tt  ifl  the 
possession  of  the  Court  and  be  in  toUllv 
devo  d  of  auv  intpreafc  in  fhe  property." 
(Woodrnffe  on  Receivers,  3rd  E'ln  ,  p.  4.) 

The  heirs  and  legal  represent itives  of 
U  MannS  Gyi,  deceased,  in  whom  the 
legal  title  to  the  estate  is  vnehed.  were 
parties  to  the  proceedings.  The  Official 
Receiver  was  nofc  a  party  and  never  applied 
bo  be  made  a  pirty  We  have  not  heen 
referred  to  any  provision  of  the  Civil 
Procedure  Code  requiring  notice  to  issue 
to  a  receiver  of  an  estate,  who  has  an 
interest  in  the  property  in  question  but 
who  is  not  himself  in  possession  of  such 
property.  In  the  ubsence  of  such  provision, 
we  are  unable  to  agree  that  the  absence 
of  notice  to  the  Official  Receiver  was 
material  irregularity  or  fraud  in  publish- 
ing or  conducting  the  sale.  Reliance  haa 
been  plaoed^oa  what  the  teamed  trial 
Judge  calls,  "a  grossly  inadequate  price11 
which  the  mill  and  its  premises  fetched 
to  satisfy  the  proviso  to  R.  90,  O.  21, 
Civil  F.  C.,  and  it  is  mentioned  that  the 
mill  was  mortgaged  for  a  lakh  of  rupees 
in  1921.  Tho  mortgage,  however,  is 
dated  1921,  and  the  evidence  of  Mr.  David 
shows  that  the  mill  was  in  a  very  bad 
condition  and  would  require  an  expendi- 
ture of  something  like  Rs.  3L,OjOand  odd 
to  put  it  in  proper  condition.  In  a  cli- 
mate such  as  Rangoon,  rice  mill  machi- 
nery deteriorates  very  rapidly  if  not 
properly  looked  after,  and  there  is  nothing 
intrinsically  improbable  in  a.  mill  whioh, 
though  it  might  be  worth  a  lakh  of 
rupees  in  1921,  at  an  auction  sale  would 
not  fetch  more  than  Rs.  21,000,  after 
several  years  of  neglect. 

The  decree-holders,  respondents  1  and 
3,  had  leave  to  bid  and  were  present  at 
the  auction  sale,  and  we  must  presume 
that  they  would  have  exercised  their 
power  if  they  were  satisfied  that  the 
property  was  going  to  be  sold  for  a  grossly 
inadequate  price.  We  are  not  satisfied 
and  cannot  accept  the  explanation  that 
they  were*  so  persuaded  that  the  auction 


(2j  A.  I.  R.  1923  Mad.  144=47  M*d.  47. 
(3)  A.  1.  R.  1929  Rang.  12=6  Rang.  609. 
(1)  A.  I.  R.  1923  Pat.  525=2  Pat.  54H. 
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•bid sheet  was  sent  to  the  Munsif  who 
wrote:  "Close  againet  the  last  offer,"  bat 
never  signed  the  declaration  bhut  the  pro- 
perty had  been  knocked  down  in  favour 
of  the  bidder.  It  wag  held  that  in  the 
cirou instances  the  Munsif  had  the  power 
to  refuse  to  accept  the  bid  and  to  order 
property  to  bo  resold.  It  would  appear, 
however,  from  the  judgment  that  the 
practice  in  carrying  out  auch  Court  sales 
was  for  the  nazir  only  to  conduct  the  • 
aale  and  record  the  bids,  but  for  accep- 
tance of  the  bid  to  be  with  the  Munsif 

There  has  been  no  snob  practice  in  the 
Courtis  of  this  Province.  Under  E.  65, 
O.  21,  Civil  P  C.,  every  sale  in  execution 
of  a  decree  shall  ba  conducted  by  an 
•officer  of  the  Court  or  by  such  other  per- 
son as  tho  Court  may  appoint  in  ihis 
behalf,  and  sh,ill  bo  mado  by  public 
auction  in  manner  prescribed  Under 
R.  258  of  the  rules  of  this  Court  published 
ut  p  123  of  the  High  Court  Rules  and 
Orders  bales  of  immovable  property  in 
oxocution  of  a  decree  for  money  are  to  be 
conducted  by  the  bailiff  under  the  direct 
supervision  of  a  Registrar  There  is  no 
provision  in  the  Rules  wnioh  requires  a 
Judge  to  accept  n  bid,  Under  R.  259  if 
the  highest  bid  bo  equal  to  or  higher 
than  the  reserved  price  (if  any),  the 
bailiff  shall  ma  KG  an  entry  in  the  sale 
book  to  the  following  effect  : 

"I    doolaro to    have  boou  the 

highest  bidder  for  tho  purchase  of  the  property 
Above  sot  forth  (or  of  lot  No.  )  for  the  sum 
of  Ra " 

And  under  R.  263  an  application  for  an 
orler  confirming  a  sale  of  immovable 
property  is  not  necessary.  If  no  appli- 
cation to  set  aside  the  sale  is  in  ado  with- 
in the  period  allowed  therefor  a  Registrar 
may  pass  a.n  order  confirming  the  sale. 
It  is  quite  clear  therefore  that  the  rules 
of  procedure  on  the  original  side  of  this 
|Gourt  do  not  contemplate  Hie  highest  bid 
at  an  auction  sale  being  placed  before  the 
presiding  Judge  for  acceptance,  nor  does 
'it  seem  to  us  that  the  provisions  of  O.  21, 
Civil  P.  C.,  require  a  bid  to  be  accepted 
by  a,  Judge  before  the  contract  of  sale 
can  be  held  to  be  complete. 

Rale  64:,  O  21  provides  that  on  every 
sale  of  immovable  property  the  person 
declared  to  be  the  purchaser  shall  pay 
immediately  after  such  declaration  a 
deposit  of  twenby-tive  per  cent  on  the 
amount  of  his  purchase  money  to  the 
officer  or  other  person  conducting  the  s\Ie, 


and,  in  default  of  such  deposit,  the  pro 
perty  shall  forthwith  be  re-sold.  R.  69, 
0.  21  quite  clearly  recognises  that  a  salo 
elsewhere  than  in  the  precincts  of  the 
Court  house  is  regular  and  when  the  s:ile 
is  held  elsewhere  fchan  in  the  precincts 
of  the  Court  house  Ihe  officer  conducting 
the  salo  has  a  discretion  to  adjourn  it 
without  reference  to  the  Court  On  the 
failure  of  the  payiDent  of  tho  deposit, 
R.  «S4  requires  that  the  property  should 
forthwith  be  re-sold.  It  is  quite  clear 
that  if  the  property  we^e  sold  away  from 
tho  Court  house,  it  would  be  impossible 
to  comply  with  the  provisions  of  this 
rule  in  many  cases,  if  the  reference  had 
to  be  made  to  the  presiding  Judge  for 
acceptance  of  the  bid.  The  bailiff  of  the 
Court  is  appointed  to  be  the  officer  to 
conduct  the  sale,  and  in  our  opinion  the 
reasonable  interpretation  of  R  84,  O  21 
is  that  the  officer  conducting  the  sale 
shall  be  the  person  to  declare  the  highest 
bidder  Lo  be  the  purchaser. 

In  Afazuddiu's  case  (3),  the  sale  was 
nofc  in  this  Court  but  in  a  Court  in  Pegu 
District.  Bub  in  our  opinion  the  same 
considerations  would  applv  in  both  oases. 

There  is  no  rule  in  the  Burma  Courts 
Manual  corresponding  to  R  259  of  the 
High  Court  Rules  and  Orders.  But  it  is 
clear  from  the  rules  laid  down  in 
paras.  219  to  222  of  the  Manual,  that  the 
necessity  of  a  declaration  as  to  the 
highest  bidder  by  the  presiding  Judge  is 
nob  contemplated  as  part  of  the  proce- 
dure of  a  sale.  We  must  therefore  dissent 
from  tho  decision  in  Afazuddin  s  case  (3). 
For  the  reasons  already  givi-n,  we  set 
aside  the  the  order  appealed  from  and 
confirm  the  sale.  The  appellant  is  en- 
title 1  to  oosts  of  this  appeal  and  also  in 
the  trial  Court,  advocate's  fee  ten  gold 
mohurs  in  this  Court. 

v.N./H.K.  Sale  confirmed. 
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BLIOWN  AND  \IAUNG  BA,  JJ. 
Wor  Lee  Lone  &  Co  — Appellant. 

v. 

V.E.  S.  M.  V.  Ckettyar  Firm— Res- 
pondent. 

Civil  Misc  Appeal  No.  131  of  1929, 
Decided  on  llth  September  1929,  from 
order  of  original  side  in  Insolvency  Case 
No  150  of  1929. 

Presidency  Towns  Insolvency  Act,  SB.  9  (e) 
and  12  (1;  (c)— Under  S  9  (e)  act  of  inioi- 
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vency  becomei  complete  at  conclusion  of  21 
dayi  and  application  to  get  person  adjudi- 
cated insolvent  must  be  made  within  three 
months  from  conclusion  of  21  days. 

Section  9  (e)  merely  lays  down  that  if  the 
property  has  been  attached  for  21  days  or 
more  there  baa  been  an  act  of  bankruptcy. 
The  act  becomes  complete  at  the  conclusion  of 
21  daya.  Thus  a  creditor  is  not  entitled  to 
present  a  petition  to  adjudicate  a  person  in- 
solvent beyond  three  months  after  the  per- 
son's property  is  attached  for  21  days  though 
the  property  is  under  attachment  at  the  time 
of  the  presentation  of  the  petition  :  In  ret 
Beaston,  (1899),  1  Q.  B.  62l>  and  A.  /.  B.  1927 
Bom.  G33,  Bel.  on.  [P  315  C  2] 

N.  M.  Coivasjee — for  Appellant 
Venkatram — for  Respondent, 

Judgment.  —  The  appellants  have 
Leen  adjudicated  insolvents  on  the  ap- 
plication of  the  respondents  The  acts 
of  insolvency  on  which  the  respon- 
dent relied  in  their  application  for 
adjudication  were  that,  certain  proper- 
perbies  of  the  appellants  had  boon 
under  attachment  for  not  leas  than  21 
days  They  claimed  that  a  rice  mill  had 
been  attached  on  23rd  August  1928,  that 
other  properties  of  the  appellants  had 
been  attached  on  6th  November  1928, 
and  that  in  both  cases  the  attachments 
were  still  in  force  when  the  application 
for  adjudication  was  filed.  The  applica- 
tion for  adjudication  was  tiled  on  20th 
June  19^9,  and  the  contention  cm  behalf 
of  the  appellants  is  that  the  acts  of 
insolvency  alleged  were  committed  more 
than  three  months  before  the  applica- 
tion for  adjudication,  and  that  the  ad- 
judication should  not  therefore  have 
been  allowed.  In  the  case  of  each  attach- 
ment it  is  clear  that  a  period  of  21  days 
had  elapsed  for  more  than  three  months 
before  the  presentation  of  the  petition. 
Under  S.  12  (1)  (o),  Presidency  Towns 
Insolvency.  Act,  a  creditor  is  nob  entitled 
to  present  an  insolvency  petition  unless 
the  act  of  insolvency  on  which  the  peti- 
tion is  grounded  his  accrued  within 
three  months  before  the  presentation  of 
the  petition.  The  contention  of  the  ap- 
pellants in  this  case  is  that  the  act  of 
insolvency  alleged  accrued  on  the  expiry 
cf  the  21  days  and  that  therefore  the  res- 
pondents were  not  entitled  to  present  the 
petition  under  S.  12. 

The  learned  trial  Judge  hold  that  the 
attachments  were  continuing  acts  of  in- 
solvency and  that,  as  they  were  still  in 
force  at  the  time  of  tho  application,  the 
application  was  within  time.  That  this 


is  not  the  law  in  England  is  made  quite 
clear  in  the  case  of  In  re,  Beeston  (l)r 
The  relevant  section  of  the  English  Ban- 
kruptcy Act,  reads  as  follows: 

"A  debtor  commits  an  act  of  bankruptcy  if 
execution  against  him  has  been  levied  by 
seizure  of  hia  goods  under  process  in  an  action 
in  any  Court,  and  the  goods  have  been  either 
sold  or  held  by  the  sheriff  for  21  days." 

In  the  case  of  In  re,  Beeston  (l)  the 
goods  had  been  seized  by  the  sheriff  and 
had  remained  in  his  possession  for  over 
a  year  before  the  application  for  ajudi- 
oation  had  been  made.  It  was  held  by 
the  Court  that  the  act  of  bankruptcy  was 
complete  21  days  after  the  sheriff  had 
entered  on  possession,  and  that  there  waa 
therefore  no  act  of  bankruptcy  within 
three  months  of  the  receiving  order  be- 
ing made.  On  this  point  Lindley,  M.  E,, 
remarks  at  p.  631' 

"Now,  is  i&  possible  to  fairly  construe  that 
section  so  as  to  make  continued  possession  for 
more  than  21  days  either  a  continued  act  of 
bankruptcy  or  if  it  should  be  :*  tHicoossion  of 
periods  of  21  days,  a  succession  of  acts  of 
bankruptcy  ?  I  do  not  think  that  it  is  con- 
sistout  with  the  language.  We  know  perfectly 
wall  that  acts  of  bankruptcy  have  to  bo  re- 
garded critically  and  carefully.  There  is  no- 
such  thing  as  an  act  of  bankruptcy  except 
that;  which  the  statute  declares  to  bo  ono,  and 
wnon  the  statute  saya  an  act  of  bankruptcy  is- 
committed  if  an  execution  baa  been  levied  by 
seizure  and  the  goods  have  boon  hold  by  tho 
ahonfl  for  21  days,  thai  means  that  tho 
seizure  and  holding  for  21  da>s  together  are 
essential  for  the  consideration  of  whether 
there  is  an  act  of  bankruptcy  or  not.  It  seems 
to  me  it  would  be  straining  this  section  bo- 
yon  tl  all  reason  to  Ray  that  there  was  a  suc- 
cession of  acts  of  bankruptcy  at  the  expir.i- 
tion  of  every  period  of  21  days  or  that  there- 
has  been  one  continued  act  of  bankruptcy 
running  over  a  yoar  and  a  half." 

In  a  concurrent  judgment  Vaughan 
Williams,  L.  J.,  remarks  at  p.  633: 

"I  have  only  one  word  to  add,  and  that  is  a 
word  about  whether  tho  bankrupt  here  by  tho 
seizure  and  the  possession  for  21  daya  has- 
committed  either  a  continuous  act  of  ban- 
kruptcy for  tho  vvholo  terra  of  possession  or  an 
act  of  bankruptcy  which  will  bo  repeated  each 
time  that  there  IB  a  fresh  period  of  21  days  of 
possession.  I  hava  uo  doubt  myself  that  it  is» 
one  act  of  bankruptcy  that  it  ia  not  a  conti- 
nued act  of  bankruptcy,  and  it  is  not  a  re- 
peated act  of  bankruptcy,  on  the  happening  of 
each  fresh  period  of  2L  days. 

"I  entirely  agree  with  all  that  has  been 
said  by  tho  Master  of  Rolls  aa  to  the  words  of 
the  section,  but  1  wish  to  add  one  observation. 
Until  the  recent  legislature  there  was  no  such 
act  of  bankruptcy,  aa  tlim  aot  of  bankruptcy 
constituted  by  seizure  and  remaining  ia  poa- 
aaaaio n  for ^1  d ays  or  any  other  time .  T ta  act 

"(1)  [1899]~i  Q.  B,  626=6B  L.  J.  Q.  B.  844=47 
W.  K.  475=6  Manaon  27  =80  L.  T,  GO. 


OL  bankruptcy  was  by  execution  for  a  certain 
amount  followed  by  bale,  and  it  is  that  which 
baa  been  extended.  One  finds  here  in  this 
bcotion  two  things  together,  and  I  have  no 
doubt  myself  that  if,  aa  the  legislature  inten- 
ded, the-act  of  bankruptcy  defined  in  respect 
of  tho  seizure  and  Bale  be  one  act  done  at  the 
1 11  t»t an oo  of  tho  execution-creditor  for  tho  pur- 
pose of  the  realization  of  his  security-  a  secu- 
rity gained  by  the  seizure — so  in  respect  of 
the  continuing  in  possession  tho  act  of  ban- 
kruptcy is  an  act  of  bankruptcy  which  takes 
it^  origin  at  the  seizure  and  whether  tho 
seizure  be  followed  by  sale  or  whether  the 
seizure  be  followed  by  possession  for  21  days 
there  is  onl)  one  act  of  bankruptcy  and  if 
thero  is  no  froah  sizuro,  thore  is  no  fro  ah  ,ict 
of  bankruptcy." 

This  decision  was  followed  by  the 
High  Court  of  Bombay  in  the  case  of 
In  le  Ilyderbhai  Ilusseinbhai  (2).  The 
learned  Judge  in  that  case  considered  the 
difference  between  the  wordings  of  the 
English  Act  and  the  Presidency  Towns 
Insolvency  Act  and  held  that  the  view 
of  tho  law  taken  in  In  re,  Beeston(l)  was 
Hie  correct  view  to  take  in  construing 
S.  9  (e),  Presidency  Towns  Insolvency 
Act.  S.  9(e),  Presidency  Towns  Insol- 
vency Act,  reads: 

"If  uny  of  his  property  has  been  sold  or 
attached  for  a  period  of  not  loss  than  'Jl  days 
in  execution  of  the  decree  of  any  payment 
of  money." 

Ib  is  contended  on  behalf  of  the  res- 
pondents that  the  law  laid  down  in  In 
ret  Beeston  '(l)  cannot  bo  followed  in 
India,  because  of  the  difference  in  the 
wording  of  the  Acts  applicable.  The 
English  Bankruptcy  Act  provides  that 
the  sheriff  shall  hold  the  property  for 
21  days.  In  the  Presidency  Towns  In- 
solvency Act  'the  words  used  tire  "for  a 
period  of  not  less  than  21  days." 

The  argument,  as  we  understand  it,  is 
that  under  the  Indian  Act,  at  the  con- 
clusion of  any  period  of  21  days  or  more 
there  is  a  definite  act  of  bankruptcy  on 
which  the  creditor  is  entitled  to  rely 
for  the  purposes  of  S.  12  (1)  (c),  Presi- 
dency Towns  Insolvency  Act.  We  are 
unable  to  accept  this  view  The  Presi- 
dency Towns  Insolvency  Act  was  enacted 
after  the  delivery  of  'the  judgment  in 
In  re,  Beeston  (1)  In  its  general  terms 
it  follows  the  English  Law,  as  regards 
this  particular  act  of  insolvency.  If  the 
legislature  had  intended  to  introduce 
such  a  change  in  law  from  the  English 
law  as  suggested  here,  it  seems  to  us 
that  they  would  have  done  so  clearly  and 
unequivocally. The  section  JLS  drafted 

(3)  A.  I.  R,  1927  Bom."  689=53  Bom   126. 
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merely  lays  down  that  if  the  property 
has  been  attached  for  21  days  or  more 
there  has  been  an  act  of  bankruptcy. 
That  act  is  clearly  complete  at  the  con- 
clusion of  the  21  days.  The  same  con- 
siderations would  apply  as  were  applied 
in  the  case  of  In  re,  Beeston  (l)under  the' 
English  Act. 

In  the  Bombay  case  tho  learned  Judge 
remarks. 

"Having  regard  to  the  similarity  between 
tho  Indian  and  English  sections,  in  fact  they 
arc  identically  the  same  as  pointed  out  above, 
I  think  that  the  view' of  the  law  taken  in  In 
ic,  Beaton  (l)  is  tho  correct  view  to  take  in 
construing  S.  9  (e)  of  tho  Act,  and  that  ib 
clear  if  we  look  to  tho  reason  of  the  rule  as 
regards  the  period  of  21  days,  Tho  reason 
appears  to  bo,  that,  if  a  debtor  is  unable  to 
satisfy  a  decree  against  him  and  his  propeity 
is  attached  111  execution,  it  shows  prim  a  facie 
thiit  he  is  nob  in  a  position  to  pay  his  debtb 
and  therefore  is  liable  to  be  adjudged  an  in- 
solvent in  order  that  his  property  may  bo  dis- 
tributed ratoably  amongst  his  creditors.  But 
fcho  legislature  provides  that  a  certain  puriod 
after  attachment  should  be  given  to  the 
debtor  as  an  allowance  made  to  him  in  order 
to  enable  him  to  pay  off  the  debt  and  redeem 
l)oth  his  property  and  this  character  and  that 
period  is  fixed  both  iu  Indian  and  English 
Law  at  21  d.iys  It  is  thon  provided  that  if 
the  debtor  f.iiN  to  do  so  within  that  period, 
he  will  bo  held  to  have  committed  an  ,ict  of 
insolvency.  It  1:1  Ihercforo  clear  that  the  act 
of  insolvency  is  committed  immediately  ou 
tho  expiry  of  tha  definitely  fixed  period  of  21 
days,  and  ]uat  Eia  the  English  section  doou  uut 
say  that  this  becomes  a  recurring  or  a  conti- 
nuing act  of  insolvency  if  the  attachment 
continues  for  more  than  21  days,  equally  so 
there  is  nothing  111  the  Indian  section  to  that 
offoct.11 


With  those  remarks  we  are  in  general 
agreement.  We  do  nob  know  why  the 
Indian  Legislature  used  tho  words  "for 
ii  peiiod  of  not  less  than  21  days"  in- 
stead of  "for  a  period  of  21  days."  But 
wo  do  not  think  that  it  can  be  held  that 
by  such  a  change  in  tho  wording  they 
intended  to  introduce  a  radical  difference 
between  the  law  in  force  in  India,  and 
tho  law  in  force  in  England  It  has  been 
suggested  before  us  that  if  we  hold 
against  the  respondents  on  the  point  that 
has  been  argued  we  should  not  set  aside 
the  adjudication  order  but  should  To- 
rn and  the  case  for  hearing  as  to  whether 
the  adjudication  should  be  allowed  on 
other  grounds.  It  is  clear,  however,  that 
in  the  application  for  adjudication  the 
sole  ground  relied  on  was  the  attach- 
ment of  the  properties,  and  we  see  no 
reason  to  allow  the  raising  of  fresh 
grounds  now.  The  result  is  that  we  set 
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i-aide  the  order  of  the  trial  Judge  adjudi- 
cating the  appellants  as  insolvents,  and 
direct  that  the  applioation  of  the  respon- 
dent be  dismissed.  The  respondent  will 
pay  the  oosta  oF  the  appellants  in  each 
Court,  advocate's  fees  in  each  Court  5 
gold  mohurs. 

P  N  /R.K.  Order  set  aside. 
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GIIARI,  J. 

Maung  Ilia    Manny    and    others  -De- 
ondanfcs — Appellants. 
V. 

Maung  Po  Htai  and  others — Plain- 
tiffs—  Kespondents. 

Special  Second  Appeal  No.  526  of 
1926,  Decided  on  1st  M.iy  1929 

Tranafer  of  Properly  Act.  S.  123— Doct- 
rine of  part  performance  hai  no  application 
•  in  the  caie  of  donee — Part  performance, 

The  doctrine  of  p*r6  porfurm-inoe  on 
svh.ch  it  is  hold  that  *  vendee  ID  possession 
who  has  paid  consideration  but  has  not  ob- 
tained a  registered  convoy  an  oe  cannot  ba 
ousted  by  the  vendor  or  a  p  raon  claiming 
under  tbp  vendor  has  no  application  to  tho 
oase  of  the  donee  :  A  I.  R  1924  Rang.  200 
-and  A.  /.  R.  1924  Ring,  102,  Cons.[P  3l7  C  1,2] 

Lambert — for  Appellants. 

-I.  B.  tianerjee — for  Respondents 

Judgment. — The  pliintiffs  in  this 
suit,  who  aie  the  respondents  in  this 
appeal,  filed  a  suit  for  a  declaration  oE 
fcheir  rights  to.  and  possession  of  a  piece 
of  land  in  the  following  circumstances  : 

The  eleven  plaintids  are  the  chil- 
dren and  grandchildren  of  an  old 
couple  U  Soe  ,ind  Daw  The  Hmon, 
who  originally  owned  this  land,  de- 
fiilti  L  -  11  tli a  suit,  Mnung 
Hla  Maung  ia  a  grandson  of  the  sacne 
old  couple  to  whom  Daw  The  Hmon  is 
alleged  to  have  gifted  the  land.  Saw 
Yoe  Tha,  defendant  2,  is  a  person  to 
whom  Maung  Hla  Maung  sold  this  land. 
It  is  alleged  that  Maurjg  Hla  M*ung  wag 
a  minor  at  the  time  of  the  transfer,  but 
the  question  really  does  not  arise.  A 
Chettyar  attached  this  land  as  belonging 
to  SAW  Yoe  Thj,  and  hid  it  sold  in  exe- 
cution of  a  decree  of  hia,  and  Mnung  San 
U,  defendant  3, was  the  purchaser  at  the 
Court  auction  sale.  The  trial  Court  found 
that  there  was  a  gift.  The  gift  was  not 
effected  by  a  registered  instrument  aa 
required  by  8.  123,  T.  P.  Act,  but  by  a 
report  to  the  revenue  surveyor  and 


entry  of  that  report  in  a  pyatpaing 
This  fact  itself  was  denied,  but  it  has  been 
found  hy  the  trial  Court  that  such  a  re- 
port had  been  made,  and  I  accept  its 
finding  that;  Daw  The  Hmon  did  report 
the  transfer  by  gift  of  this  land.  The 
learned  trial  Judge  a}so  held  that,  as 
the  matter  was  one  of  inheritance,  the 
provision  of  the  transfer  of  Property  Act 
did  not  apply  to  the  transaction  and 
that  therefore  there  was  no  need  to  huve 
a  registered  sift  for  this  purpose.  This 
view  of  the  law  was  not  accepted  by  the 
lower  appellate  Court,  and  tho  learned 
advocate  for  tho  appellants  in  this  Court 
does  not  seek  to  support  it.  The  lower 
appellate  Court  then  referred  to  the 
case  of  M.  L.  M.  P.  Chctty  v.  Ma  Ngwe 
Sin  (1)  and  distinguished  that  case 
from  the  present  one,  and  holding  that 
a  registered  document  was  neces- 
sary to  effect  &  gift  held  that  there 
was  no  valid  and  operative  gift  in 
favour  of  Mating  Hla  ?daung.  It  will  be 
noticed  that  the  sole  question  for  deci- 
sion is  the  question  of  the  validity  of 
this  gift.  If  the  gift  is  valid,  the  plain- 
tiff's suit  is  bound  to  fail,  irrespective 
of  whether  the  property  still  remains 
the  property  of  Maung  Hla  Maung  or  has 
become  tho  property  of  Sdw  Yoe  Tha  The 
lower  appellate  Court  having  taken  this 
view  decreed  the  case  in  favour  of  tho 
plaintiffs,  and  the  defendants  in  the 
suit  now  come  up  in  appeal.  The  facts 
being  more  or  leas  admitted  the  sole 
question  for  me  to  consider  is  whether 
the  ruling  in  M.  L.  M.  P  Chetty  v.  Ma 
Ngwe  Sin  (I)  applies  and  whether  tha 
distinction  drawn  by  the  learned  Judge 
of  the  lower  appellate  Court  is  a  aound 
one. 

He  distinguishes  that  case  from  the 
present  one  on  the  ground  that  there 
was  no  evidence  of  Miung  Hla  Maung's 
possession  or  enjoyment  of  the  property 
and  that  all  thtt  could  be  said  in  favour 
of  Maung  Hla  Miung  was  that  his  father 
So  Maung  worked  the  land  for  about 
two  years.  Po  Kyaing  was  admittedly 
in  possession  of  the  land  after  Soe 
Maung's  death,  and  he  says  he  was  so 
in  possession  with  the  consent  of  the 
beirs.  The  learned  Judge  therefore  held 
that  there  was  no  valid  gift  and  no  such 
posaessiin  aa  would  mike  the  ruling  in 
1  Rangoon  applicable.  There  is  another 
case  J"epnrted^_  in l_  Ranqonn,  dealing 

(1)   A.  I.   R.  1921  Rang.  200=1  Rang.~06ri.~ 
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with  gifts  unperfectel  by  registered  in- 
strument and  I  shall  shortly  refer  to 
both  the  oises.  The  first  Ma  Shin  v. 
Maung  Hmna  (2)  is  a  judgment  of  my 
brother  Heald,  where  there  WAS  a  gift  of 
immovable  property  made  as  in  this 
case  by  EL  report  to  the  revenue  surveyor, 
There  is,  however,  this  distinction  bet- 
ween that  case  and  the  present  one, 
that  all  the  other  heirs  of  tho  donor 
siyied  the  report  as  witnesses  to  the 
transaction  and  of  possession  being  given 
to  the  donee.  The  learned  Judge  held 
that  in  the  circumstances  the  heirs  wore 
estopped  from  denying  the  donee's  title. 
It  will  be  noticed  that  th.it  decision  is 
an  application  of  the  doctrine  of  estop- 
pel. 

In  the*  other  case  of  M.  LJ.  L.  AI. 
P.  Chetty  v.  Ma  Ngwe  Sin  (l)  aUo  the 
gift  was  purported  to  have  bean  made  by 
a  report  to  the  revenue  authorities.  The 
gift  wis  made  by  the  grandmother  of 
the  donee.  After  the  death  of  the  grand- 
father who  had  also  ]oined  in  the  re- 
port, the  property  was  being  managed 
by  the  father  of  the  minor  donee  Maung 
B*  Shewe,  who,  as  the  learned  Judge  de- 
ciding the  case  found,  collusively  trans- 
ferred the  land  as  orastL  son,  with  the 
concurrence  of  his  mother  Mi  Le  Ywa, 
one  of  the  donors,  to  the  Chettyar  firm. 
On  these  facts  the  learned  Judge  held 
that  the  minor  donee  having  attained 
majority  and  being  in  possession  of  the 
property  it  was  not  open  to  the  trans- 
feree of  the  land  to  claim  possession  If 
the  reasonings  of  this  case  is  that  Maung 
Ba  Shwe  being  in  effect  also  party  to  the 
gift,  the  Ghettyar  firm  who  claimed 
under  him  was,  as  in  the  earlier 
case  decided  by  my  brother  Heald  estop- 
ped from  denying  the  valHity  of  the  gift, 
the  ruling  may  be  considered  as  an  ap- 
plication merely  of  the  doctrine  of  estop- 
pul.  But  if  that  ruling  is  intended  to 
lay  down  a  general  principle  that  in  all 
leases  of  gift  where  the  gift  is  not  effec- 
ted by  a  registered  instrument  but  the 
donee  happens  to  be  in  possession  for  a 
fairly  long  time,  it  is  open  to  the  donee, 
ion  the  analogy  of  a  person  buying  pro- 
jperty  for  valuable  consideration  who 
has  been  let  in  possession  of  it,  to  resist 
the  claim  of  the  legal  owner,  then  I 
must  express  my  dissent  from  that  rul- 
ing. The  doctrine  of  part  performance 
on  which  the  Indian  High  Courts  have 

(2)  A~.  I~~R.  1924  Rnn^7l02^riU^g"  1  j  f.  ~~ 


held  that  a  vendee  in  possession  who 
has  paid  consideration  but  has  not  ob-j 
tained  a  registered  conveyance  could  nob; 
be  ousted  by  the  vendor  or  a  persorjj 
claiming  under  the  vendor,  has  no  ap- 
plication to  the  case  of  a  donee  That 
doctrine  is  based  on  the  application  of 
equitable  principles  and  has  for  its 
foundation  the  maxims  of-  equity.  But 
where  there  is  equal  equity,  the  law 
must  prevail  Story  on  Equity,  Edn.  3,, 
p  36.  A  Court  of  equity  refuses  to  inter- 
fere, either  for  relief  or  discovery,, 
against  a  bonaado  purchaser  of  the  legal 
estate  for  a  valuable  consideration, 
without  notice  of  the  adverse  title,  be- 
cause his  equity  is  much  superior  to 
that  of  the  others.  The  last  sentence- 
in  para.  GIG  is  instructive- 

"So  bbe  purchaser  muet  hpve  paid.hia  pur- 
chase money  before  notice,  for  otherwise  he 
will  nob  be  protected  and  if  he  had  paid  ft 
portion  only,  bo  will  be  protected  pro  Untc 
only." 

Showing  clearly  that  it  ia  essential 
that  there  must  be  a  superior  equity  in 
favour  of  tho  person  who  invokes  the- 
aid  of  an  equitable  principle.  One  heii 
to  whom  property  is  given  to  the  ex- 
clusion of  others,  has  no  superior  equity 
because  all  the  heira  are  enually  entitled 
to  the  favour  of  tho  ancestor.  The  other 
and  more  direct  maxim  on  which  the 
doctrine  is  based  is  that  equity  looks 
upon  that  as  done  whioh  ought  to  have 
been  done,  so  that  if  there  had  been  UT 
part  perfor nance  it  is  tho  duty  of  the 
vendor  to  perfect  the  purchaser's  title  by 
a  conveyance  and  equity  looks  upon  that 
as  done  which  ought  to  have  been  done. 
The  true  meaning  of  the  maxim  is  ex- 
plained in  para  64G,  where  it  is  stated 
that  equity  treats  the  subject  matter  as 
to  collateral  consequences  and  incidents 
in  the  same  manner  as  if  the  final  acts 
contemplated  by  the  parties  had  been 
executed  exactly  as  they  ought  to  have 
been.  The  important  part  is  the  fol- 
lowing sentence  • 

"Bub  equity  will  not  thus  consider  thiugs 
ia  favour  of  all  persona  but  ouly  in  favour  of 
such  AB  have  a  nghb    bo  pray    that  the    acts- 
might  be  done." 

It  will  thus  be  seen  that  whereas  a 
vendee  who  has  paid  consideration  has 
a  right  to  call  upon  the  vendor  to  speci- 
fically perform  his  agreement  by  execu- 
tion of  tho  necessary  conveyance,  a 
gratuitous  transferee  like  a  donee  can- 
not compel  the*  donor  to  perfect  the- 
donee's  title  by  executing  a  registered* 
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conveyance  and  bhe  equitable  maxim 
and  the  doctrine  of  part  performance 
based  on  it  becomes  inapplicable  in  the 
case  of  a  mere  donee.  As  I  am  in  a.  sense 
dissenting  from  that  ruling,  I  would,  if 
it  were  necessary,  have  placed  the 
matter  before  the  Chief  Justice  for  the 
purpose  of  referring  the  question  to  a 
Full  Bench,  but  as  my  judgment  is  open 
to  a  Letters  Patent  appeal  leave  to  file 
which  I  shall  certainly  grant  if  an  ap- 
plication is  made  for  that  purpose,  it  is 
unnecessary  to  follow  that  course. 

It  is  thus  not  necessary  to  decide  the 
-question  of  possession  which  was  argued 
by  Mr.  Lambert  for  the  appellants.  He 
contended  that  possession  was  with  his 
client  as  long  as  it  was  possible  and 
argued  that  on  the  evidence,  Po  Kyaing 
must  he  deemed  to  have  worked  the  land 
on  agreeing  to  pay  rent  to  Maung  Hla 
Maung.  In  the  view  I  have  taken,  it  is 
unnecessary  to  decide  this  point,  and 
if  the  Bench  by  which  the  appeal  is 
likely  to  be  heard  takes  a  different  view 
of  the  ruling  cited,  the  point  of  posses- 
sion may  then  be  argued  before  that 
Bench.  I  therefore  dismiss  this  appeal 
TC ith  costs. 

P  N  /a  K.  Appeal  dismissed. 
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BUTLEDGE,  0.  J.,  AND  BROWN,  J. 

S.  R.  A.  S.   Sidambaram   Nadar   and 
others — Appellants, 
v. 

D.  R  Maganlall  Brothers — Respon- 
dents 

First  Appeal  No.  257  of  1928,  Decided 
on  I9bh  March  1929,  from  judgment  of 
Original  Side  in  Civil  Regular  No.  377 
of  1927. 

(a)  Tranifer   of    Property    Act,    S.     130  — 
Scope. 

Transfers  of  an  actionable  claim,  whether 
outright  transfers  or  by  way  of  security,  are 
governed  by  3.  130  :  37  Bom.  198  (P.C.),  Foil. 

[pau  o  n 

(b)  Tranifer  of    Properly    Act,     S.     130— 
Debtor  by  letter   authorizing  hii  creditor  to 
draw    money   due    to    him    (debtor)    and    de- 
positing lecuritiei  with    him    (creditor) — No 
charge  or  lien  on  money  is  created. 

A  charge  or  lien  on  aotiouablo  claim  can 
only  be  created  by  a  written  assignment  under 
the  provisions  of  S.  130.  [P  31LJ  G  2] 

A  debtor  by  a  letter  authorized  hia  creditor 
to  draw  the  money  that  may  be  due  to  him 
And  declared  that  he  had  deposited  with  him 
(creditor)  certain  securities. 

Held  \  that  no  charge  or  lien  was  created 
on  the  money  .  37  Bom.  19&  (P.O.),  Rel.  on. 
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Hay — for  Appellants. 

Doctor-  for  ^Respondents. 

Judgment.— The  respondents,  D  B. 
Magaalall  Brothers,  carrying  on  business 
in  partnership,  by  their  partner,  Magan- 
lall  Popetbhai,  field  a  suit  on  the  original 
side  of  this  Churt  against  one  Maung  Po 
Nyan,  Abdul  Gunny  and  four  others. 
They  claimed  that  Po  Nyan  had  executed 
in  their  favour  four  promissory  notes  on 
which  at  the  time  of  suit  the  sum  of 
Rs  11,2^5-13-0  was  due.  They  further 
claimed  that  on  23rd  June  1927,  Po 
Nyan  had  by  a  deed  created  in  their 
favour  a  lien  or  first  charge  on  all  sums 
due  by  the  Public  Works  Department  to 
Po  Nyan.  In  the  suit  as  originally 
framed,  Po  Nyan  and  Abdul  Gunny  alone 
were  the  defendants,  and  Abdul  Gunny 
was  joined  on  the  ground  that  he  hart 
obtained  an  order  of  attachment  before 
judgment  on  the  moneys  lying  to  the  cre- 
dit of  Po  Nyan  in  the  Public  Works 
Department.  The  other  four  defendants 
were  added  subsequently  on  tho  ground 
that  they  also  had  attached  tho  same 
moneys 

The  plaintiffs  asked  for  a  decree  for 
the  amount  due  against  defendant  1, 
and  for  a  declaration  as  against  the  other 
defendants  that  the  plaintifls  had  a  first 
lien  or  charge  on  all  sums  due  by  tlie 
Public  Works  Department  to  defendant 
1.  The  plaintiffs  were  given  a  decree 
in  accordance  with  the  prayer  in  the 
plaint  by  the  trial  Court  The  present 
appeal  against  this  decree  has  been  filed 
only  by  defendants  4,  5  and  6,  A.  E. 
Nagoor  Meera,  N  N.  Chettyar  Firm  and 
S,  E.  A,  S  Sidambaram  Nadar. 

The  first  ground  in  the  memorandum 
of  appeal  is  to  the  effect  that  the  debts 
alleged  to  be  due  by  Maung  Po  Nyan  to 
the  plaintiffs  have  not  been  established  ; 
but  this  ground  has  not  been  pressed 
before  us.  The  promissory  notes  were 
produced  and  were  sworn  to  by  Maganlall 
Popetbhai  and  Po  Nyan  has  not  denied 
executing  them  We  see  no  refcson, 
therefore,  for  interfering  with  the  decree 
for  the  payment  of  money  by  Po  Nyan. 
It  has,  however,  strongly  been  urge'l 
before  us  that  the  declaration  in  favour 
of  the  respondents  of  the  lien  on  the 
moneys  in  question  was  not  justified.  On 
this  pnint  it  has  been  urged  that  the 
plaintiffs  did  npt  obtain  the  execution  of 
the  document  on  which  they  rely  ;  thit 
in  any  case  they  have  not  proved  that  it 
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was  executed  before  the  attachment  by 
Abdul  Gunny  ;  and',  finally,  tbat,  even  if 
the  document  was  executed,  as  alleged, 
no  lien  or  charge  has  been  established. 

Each  one  of  these  contentions  has  been 
disputed  on  behalf  of  the  respondents, 
hut  we  are  of  opinion  that  this  appeal 
can  be  decided  by  a  consideration  of  the 
third  contention  only.  On  17th  .Tune 
1927,  Po  Nyan  executed  a  power-of-attor- 
nry  in  favour  of  Miganlall  Popetbhai, 
and  on  23rd  Tune  he  is  alleged  to  have 
written  the  document  on  which  the  res- 
pondents chiefly  rely  This  document 
reads  as  follows  : 

Rangoon  23rd  June  1927. 
Jl  Maganlall  Popetbhai,  Hsq., 

No,  81  in  28bh  Street, 

Rangoon. 
Dear  Sirs, 

With  refaueuoo  to  the  loans  received  by 
IXLQ  the  undersigned  ou  prouotes  hereundor 
mentioned  and  marked  '  A  '  I  have  deposited 
with  you  the  aoourity  deposit  receipts  here- 
tinder  mentioned  marked  '  B  '  —  aa  collateral 
security  and  authorize  you  to  draw  tha  same 
when  the  work  is  completed  and  for  which  I 
have  executed  a  power-of-attorney  in  the 
name  of  Maganlall  Popetbhai  dated  17th  June 
1927  and  recorded  as  No.  1381  of  1927  of  the 
office  of  the  Sub-Registrar  of  Rangoon  and  I 
hereby  declare  that  1  havo  given  as  security 
all  bills  that  I  have  to  draw  from  the  Execu- 
tive Engineir,  Public  Works  Dap*rtmont 
Rangoon,  in  connexion  with  my  contract  for 
'construction  of  olorka'  quarters  at  Pnuktaw 
now  and  in  the  future  and  also  authori/ad 
Mr.  Magaulall  Popetbhai  to  draw  the  same 
bills  and  credit  the  same  to  my  account  with 
Popetbhai  Dayabhai  and  Sons  and  D.  R. 
Maganlall  Brothers  of  No,  81  in  28th  Street 
SRangoon. 

Yours  faithfully, 
(3d.)   PoNyan, 

23rd  June  1927. 
No.  18,  Obo  Street,  Kemmendine.  " 

The  Schedule  "A,"  attached  to  the 
letter  contains  a  list  of  five  promissory 
notes  and  the  Schedule  "  B,  "  contains  a 
list  of  three  items,  namely  one  ohallan, 
one  reoeipb  *ni  a  deposit  with  the  Exe- 
cutive Engineer,  Ringoon  Division.  It 
waa  held  by  their  Lordships  of  the  Privy 
'Council  in  the  cise  of  Mulraj  Khatan  v. 
Vishwanath  Prabhitiam  (1),  that  trans- 
fers of  an  actionable  claim,  whether  out- 
right transfers,  or  by  way  of  security, 
were  governed  by  the  provisions  of  S.  130, 
T.  P.  Act.  [n  thit  case  a  debtor  held 
certain  insurances  on  his  life.  He  depo- 
sited the  policy  with  regard  to  one  of 
these  insurances  with  the  plaintiff  in  the 
case  to  aeourfl  nnnnQva  dna  by  him  to  the 


(1)  [1919]    37    Bom.    198=»i7   I,   0.    .627=40 
I.  A.  24  (P.O.). 


plaintiff,  and  subsequently  he  executed  a 
formal  deed  of  asaignment  of  this  policy 
to  the  defendant. 

It  was  held  that,  in  view  of  the  provi- 
sions of  S.  130,  T  P.  Act,  the  assignment 
to  the  plaintiff  was  of  no  effect  in  creat- 
ing a  charge.  At  p.  210  of  their  judg- 
ment, their  Lordships  remark  : 

11  In  the  present  case  the  respondent  baseq 
hia  claim  on  a  deposit  of  the  policy  and  nob 
under  a  written  transfer,  and  claims  that 
thia  creates  a  ch^rgo  on  the  policy.  The 
section  specifically  enacta  that  such  a  pro- 
ceeding shall  not  have  any  such  effect  ;  such 
a  ohargn  can  only  bo  created  by  a  written 
document.  It  follow*  that  the  respondent 
acquired  no  right  whatever  to  the  policy  or  its 
proceeds  by  reason  oT  the  deposit.  " 

Under  bhe  definition  given  in  S.  3, 
T.  P.  Act,  "  actionable  claim  "  includes 
a  claim  to  any  debt  other  than  a  debt 
scoured  by  mortgage  of  immovable  pro- 
perty, or  by  hypofchoc.ition  or  pledge  of 
rnoveablo  property.  In  the  present  case 
the  respondents  claim  a  charge  or  lien  on 
the  money  due  by  the  Public  Works' 
Department,  that  is  to  say,  they  claim  a! 
lien  on  an  actionable  claim,  and  the  deci- 
sion in  Mulraj  Khatan's  oise  (l)  is! 
clearly  to  the  effoct  that  such  a  charge  or 
lien  can  only  be  effected  by  a  written 
asaignment  under  the  provisions  of  S.  130, 
T.  P.  Acb. 

We  are  unable  to  read  the  document 
on  which  the  respondents  rely  in  this 
case  as  being  n  document  of  such  a  nature. 
Lt  is  merely  a.  letter  by  Po  Nyan  in 
which  he  authorizes  not  the  respondents 
but  Maganlall  Popetbhai,  one  of  the  res- 
pondents, to  draw  the  moneys  that  may 
be  due  to  him  from  the  Public  Works 
Department,  find  declares  that  he  has 
deposited  with  him  certain  securities. 
Mr  Maganlall  Popetbhai  is  authorized 
tj  credit  the  sums  he  draws  with  Popet- 
bhai Dayabhai  and  Sons  and  with  the 
defendants.  But  the  document  clearly 
does  not  assign  the  debt  due  to  Po  Nyan 
to  bho  respondents,  Maganlall  Brothers, 
and  the  Privy  Council  case  already  cited 
is  oleir  authority  for  holding  that  the- 
deposit  of  the  document  creates  no  charge 
or  lien  at  all  on  the  debts.  The  letter 
in  effect  makes  MaganUl  Popetbhai 
solely  responsible  for  the  recovery  of 
these  debts,  but  it  does  not  assign  the' 
debts  due  to  him  or  to  anyone. 

We  have  been  referred  on  behalf  of  the 
respondents  to  a  number  of  English  cases, 
but  it  was  remarked  by  their  Lordships 
of  the  Privy  Council  in  Mulraj  Khatan' s 
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case  (1)  that  in  India  Courts  are  bound 
by  the  provisions  of  S  130,  T  P.  Act. 
Towards  tha  conclusion  of  their  judg- 
ment;, their  Lnrd*hips  observe  : 

11  Tfap  decision  of  tha  Courfc  below  was  there- 
fore orronpoiiH.  Tho  error  BTOSO  from  the 
learnod  Judges  not  having  appreciated  that 
the  poflitive  language  of  the  section  precluded 
tho  application  m  ludift  of  the  principles  of 
English  law  on  which  thoy  based  their 
decision.  " 

For    these    reasons    we    are  of  opinion 
that  fcho  respon  lenta    did    not    establish 
thafc    they  had  any  charge  or  lien  on  the 
debts  in  question     We,  therefore,  modify 
the  decree  of  tho  trial  Court  by   delating 
therefrom    the    decl.irafcion    of    a   lien  or 
charge  in  favour  of  the  respondents.  The 
appellants  are  entitled  to  fcheir   costs    in 
this   appeal      In    the    trial  Court,  defen- 
dant 1,  Po  Nyin,  will  pi,y  the  plaintiffs' 
costs,  and  for  the  rest    the    parties    will 
bear  their  own  costs. 

r  N./R.K.  Decree  modified. 
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HEALD  AND   MAUNG  BA,  JJ. 
S.  A.  L.  S.  Ckettyar    Finn    —  Appel- 


lant. 


v. 


Daw  Saw  and  another — Respondents. 

First  Appeal  No.  99  of  1929,  Decided 
on  22nd  May  1929,  from  judgment  of 
original  side,  in  Civil  Regular  No.  532 

1928. 

Contract  Act,  S  178—  A'  obtaining  jewel- 
lery from  lawful  owner  by  fraudulent  pre- 
tence that  he  hm  prospective  purchaser  but 
with  dishonest  intention  of  raising  raon»y  on 
it  himself -Jewellery  pledged  by  K— Jewel- 
lery is  obtained  by  fraud  and  pledge  is  in- 
valid/ 

If  K  obtains  jewellery  from  the  owner  by 
means  of  a  fraudulent  pretence  that  ho  h.ia  a 
prospective  purchaser  and  with  the  dishonest 
intention  of  raising  money  on  it  himself  A' 
obtains  the  jewellery  by  fraud  and  if  ho 
pledges  it  with  a  person,  the  pledge  is  invalid 
and  the  person  oanaot  retain  the  jewellery  : 
A.  I.  R.  1922  L.  B.  17,  Ref.  [P  320  0  2] 

Aiyanqar — for  Appellant. 

Judgment. — Tbe  main  facts  of  thia 
case  are  not  now  disputed  and  it  is  only 
tbe  legal  effect  of  those  facts  which  is  in 
question  Respondent  2  Ma  Ma  Gyi 
went  to  respondent  1  and  induced  her  to 
band  over  certain  articles  of  jewellery  on 
a  pretence  that  sbe  had  a  prospective 
purchaser  who  desired  to  have  inspection 
of  tbe  jewellery.  Respondent  1  handed 
the  jewellery  to  respondent  2,  who  in 
fact  had  no  prospective  purchaser,  and 
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respondent  2  pledged  the  jewellery  next 
day  to  appellant  'Respondent  2  was 
prosecuted  and  convicted  of  criminal 
breach  of  trust.  Respondent  2  then  sued 
appellant  for  the  return  of  the  jewellery, 
and  a  decree  has  been  passed  in  her 
favour. 

Appellant  appeals    on    grounds    that   a. 
person  who  is  in  possession   o[   goods   of 
any  sort  can  make  a  valid  pledge  of  such 
goods  provided  that  the  person    who    ao- 
cepfca  the  pledge  acts  in   good    faith   and 
that  the   goods   have   not  heea   obtained 
from  the  nwner  by  means  of  an  offence  or 
by  fraud.     He  suggests  that  because   res- 
pondent   2     was    convicted    of    criminal 
breach  of  trust  and    not  of   cheating,  th& 
Magistrate  must  have  found  that  she  did 
not  obtain  possession  of  the  jewellery  by 
means  of    an    o (To nee.     Ha  cites   the  case* 
of  Annamalai  Chetty   v,  Mrs    Basch  (L)r 
in  which  a  goldsmith  to   whom  jewellery 
was  entrusted  for  sale,  pledged  the  jewel- 
lery  and  it   was    hold  that    because    the- 
person  who  accepted  the  pledge   acted  in 
good  faith  he  was  entitled    to  retain   the> 
jewels  in  spite  of  the  fact    that  the  gold- 
smith was    convicted  of    criminal  breach 
of  trust. 

One  of  the  questions  to  be  decided  in 
such  oases  is  whether  or  not  the  good* 
were  obtained  from  the  owner  by  means 
of  a  criminal  offence  or  fraud.  If  the\r 
were  so  obtained  the  pledge  is  invalid 
and  the  person  who  has  accepted  the 
pledge  must  return  the  goods  to  the  true 
owner.  It  may  be  true,  as  appellant 
suggests,  that  such  a  provision  of  law  is 
likely  to  cause  serious  loss  and  disloca- 
tion of  business  to  money-lenders  who 
act  in  good  faith  and  with  no  suspicion 
that  the  person  making  the  pledge  has 
obtained  tbe  goods  by  means  of  an  offence 
or  fraud,  but  it  is  what  S.  17H,  Contract 
Act  says,  and  it  is  therefore  the  U\v.  In 
this  case  we  are  satisfied  that  respondent 
2  obtained  tbe  jewellery  from  respondent 
1  by  means  of  a  fraudulent  pretence  that 
she  actually  had  a  prospective  purchaser 
and  with  the  dishonest  intention  of  rais- 
ing money  on  it  for  herself,  and  that 
therefore  she  obtained  the  jewellery  by 
fraud.  It  follows  that  the  pledge  was 
invalid  and  that  appallant  cannot  retain 
the  jewellery.  We  therefore  dismiss  thej 
appeal. 

P.N./R  K.  Appeal  dismissed. 


(I)  A.I.R.  1022  L,B.  17==Tl  L.B7R.  217. 
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BAGULEY,  J. 
M a  Nyen — Complainant — Applicant. 

v. 

Maung  Chit  Hpu — Accused — Opposite 
Party 

Criminal  Revn.  No.  64-B  of  1929,  De- 
cided on  13th  May  1929,  from  order  of 
Elpl.  Power  Mag,,  Shwebo,  in  Criminal 
Trial  No.  118  of  1928. 

Criminal  P.  C.,  S.  439  (4)— Accuicd  ac- 
quitted—No erroneous  recording  or  omis- 
•ion  of  evidence— High  Court  cannot  direct 
retrial  by  holding  that  on  evidence  as  it  ia 
accused  ought  not  to  have  been  acquitted. 

High  Court  interfering  in  revision  may  set 
aside  an  order  of  acquittal  and  dirocb  a  re- 
trial owing  to  non-recording  of  evidence  or 
improper  recording,  of  inadmissible  evidence 
but  where  there  is  no  question  of  evidence 
having  been  erroneously  omitted  or  of  evi- 
dence having  been  orroneoualy  recorded  and 
the  High  Court  is  asked  to  hold  that  on  the 
evidence  the  accused  ought  not  to  have  been 
acquitted  no  order  directing  a  retrial  can  be 
made  :  A.  I.  R.  1928  P.  C.  254,  Rel.  on,  A.  I. 
R.  1929  Pat.  139,  not  Foil.  [P  321  C  1] 

Sanyal — for  Applicant. 

Judgment. — The  respondent,  Maung 
Chit  Hpu,  has  been  tried  and  acquitted 
by  the  Special  Power  Magistrate, 
Shwebo,  of  an  offence  under  Ss 
376-511,  I.  P.  C.  The  present  applica- 
tion has  been  filed  by  the  complainant, 
Ma  Nyein  in  revision  of  this  order  of 
acquittal  I  do  not  see  how  this  ap- 
plication can  be  entertained.  There  is  no 
question  of  evidence  having  been  errone- 
ously omitted  or  of  evidence  having 
been  erroneously  recorded.  The  evidence 
is  there  and  I  am  asked  to  hold  that  on 
that  evidence  and  no  other  the  respon- 
dent ought  not  to  have  been  acquitted. 
This  seems  to  me  to  go  very  near  to  say- 
ing that  he  ought  to  have  been  convicted 
and  that  is  a  thing  which  I  hold  I  have 
QO  power  to  do  in  a  revision  application. 
The  point  has  been  dealt  with  by  the 
Privy  Council  in  a  very  resent  case, 
namely,  Rishen  Singh  v.  Emperor  (1). 
Jn  that  case  a  man  was  charged  with 
murder  (S.  302,  I.  P.  OJ;  he  was  con- 
vioted  under  8.  304,  and  an  application 
for  revision  was  madeaeking  the  High 
Court  to  fibd  him  guilty  of  murder.  In 
this  case"  the  High  Court  of  Allahabad 
did  BO,  and. their  Lordships  of;  the  Privy 
Council  icgarded  the  case  as  one  which 
justified;  them  in  interfering  evenjbough 

(1)  A:  I.  R.  1928  P.  0.  231=50    Al)?>M=B55 
I.  A.  Wt)<P.  0.). 

1929  B/41  &  42 


HPU  (Baguley,  J  ) 


Rangoon  321 


it  was  a  criminal  matter,  .for  they 
pointed  out  S.  439  (4),  Criminal  P.  C., 
forbids  the  altering  of  an  acquittal  into 
a  conviction  in  a  revision  proceeding. 

Were  I  to  say  that  this  case  has  got 
to  be  retried  on  the  same  evidence,  I 
should  be  definitely  saying,  "On  this 
evidence  the  man  should  not  have  been 
acquitted,"  and  there  is  no  difference 
between  saying  that  and  saying  that  he 
ought  to  have  been  convicted,  and  few 
Magistrates  would  be  able  to  robry  the 
accused  on  the  same  evidence  with  my 
dictum  staring  them  in  the  face  and 
sufficient  independence  of  spirit  to  give 
the  man  an  unbiased  trial.  Human 
nature  must  be  taken  to  be  what  it  is. 
My  attention  has  been  called  to  the  case 
of  Wazir  Kunjra  v.  Emperor  (2).  In 
this  case  a  two  Judge  Bench  of  the 
Patna  High  Court  took  up  in  revision 
the  case  of  a  man  who  had  been  ac- 
quitted, and  altered  that  acquittal  into 
a  conviction.  They  did  not  mention  & 
439  (4),  Criminal  P.  C.,  in  their  judg- 
ment and  appear  to  have  overlooked  it 
entirely. 

I  can  well  understand  that  cases  may 
occur  in  which,  owing  to  non-recording 
of  evidence,  or  improper  recording  of 
inadmissible  evidence  a  High  Court  in- 
terfering in  revision  might  «et  aside 
an  order  of  acquittal  and  direct  a 
re-trial,  which  the  Magistrate  before 
whom  the  case  came  could  deal 
with  in  a  perfectly  imparfcia-l  manner. 
In  the  present  case  where  there  is 
no  erroneous  recording  or  shutting  out 
of  evidence,  should  I  direct  a  re-trial,  it 
would  be  for  all  practical  purposes  the 
same  thing  as  sending  the  case  to  a 
Magistrate  with  directions  to  convict 
and  this  I  do  not  see  my  way  bo  do.,  The 
applicant  has  still  got  plenty  of  time  to 
move  the  Local  Government  to  file  an  ap- 
peal against  the  acquittal  if  she  thinks 
fit,  and  this  in  my  opinion  is  the  proper 
remedy  if  she  is  dissatisfied  with  the 
acquittal.  I  dismiss  this  application 
for  revision. 


P.N./R.K. 


Revision  dismissed. 


(3)  A.  I.  R.  1929  Pat.  139=7  Pat.  579. 
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OTTER,  J 

P  A.  Pakir  Mahomed — Accused — Ap- 
pellant. 

v. 

Emperor — Opposite  Parby. 

Criminal  Appeal  No.  1192  of  1926,  De- 
cided on  3rd  December  1926,  from  order 
of  Dist.  Magistrate,  Rangoon,  D/-  9bh 
August  1926,  in  Criminal  Hegulur  No.  84 
of  1926. 

*  (a)  Penal  Code,  S.  480— Ingredients  en- 
unciated— Prosecution  need  not  prove  in- 
tent to  defraud — But  accused  proving  want 
of  such  intention  is  entitled  to  acquittal. 

In  order  to  establish  a  caae  under  S.  480 
the  prosecution  mu a*;  prove  that  tho  accused 
marked  goods,  that  ho  did  BO  in  a  manner 
reasonably  calculated  to  onuso  it  to  be  be- 
lieved that  the  goods  HO  marked  were  tho 
manufacture  or  merchandise  of  so  ma  other 
person  and  that  such  goods  are  not  tho  manu- 
facture or  merchandise  of  such  person.  It  is 
unnecessary  for  the  prosecution  to  provo  that 
an  accused  in  such  a  case  had  acted  with 
intent  to  dolraud;  should  cho  latter,  however, 
prove  that  ho  acted  without  intent  to  do- 
fraud,  he  is  entitled  to  be  acquitted 

[P  322  0  2,  P  323  0  1] 

(b)  Trade  mark — Trade  mark      cannot     be 
registered  but  may  be    acquired  by  user. 

ID  India  there  is  no  method  by  which  a 
trade-mark  may  be  registered,  but  property 
in  or  right  in  respect  of  a  mark  may  be  ac- 
quired by  user.  [P  323  G  2] 

(c)  Penal  Code,  S.  482 — Person    not  neces- 
sarily    manufacturer      acquiring     rights      in 
respect  of  the  mark  can  prosecute, 

A  person,  not  neoesaarily  a  manufacturer, 
who  uses  a  mark  for  the  purpose  of  his  trade, 
may  acquire  rights  to  and  in  respect  of  that 
mark.  Where  in  the  oourae  of  a  user  extend- 
ing over  a  large  number  of  years,  goods  are 
sold  by  a  firm  bearing  a  certain  mark  which 
had  been  known  co  purchasers  by  that  mark, 
a  prosecution  would  also  lie  at  the  instance 
of  the  firm  :  37  Gal.  204,  Rel.  on.  [P  324  0  I] 

(d)  Penal     Code,    S.  482— Corporate   body 
may  be  prosecuted. 

A  body  corporate  such  as  a  firm  may  be 
prosecuted  for  an  offence  under  SB.  480  and 
482  :  7  L.  B.  R.  306,  Ref.  [P  324  0  2] 

(e)  Penal    Code,    S,    4 82 -VV ant    of    proof 
that    purchasers      were     deceived    does    not 
prove  want    of    intention    to    defraud— State 
of  mind  of  accused  should  be    established  to 
discharge  onus  of  proving  want  of  intention 
to  defraud. 

Even  though  no  cases  of  purchasers  having 
been  deceived  by  the  use  of  false  trade-mark 
are  proved,  this  fact  standing  alone  is  insuffi- 
cient to  justify  the  contention  that  the  ac- 
cused acted  without  intent  to  defraud.  The 
state  of  mind  of  the  parsons  responsible  for 
he  introduction  of  the  trade-mark  is  a  most 
relevant  fact  which  can  ba  established  by 
evidence.  In  the  absence  of  suoh  evidence, 


the  accused  cannot  be  held  to  have  dis- 
charged the  onus  of  proving  want  of  inten- 
tion which  was  upon  him.  [P  330  0  2] 

#  (f)  Penal  Code,  SB.  480  and  482— Even 
trader  with  some  claim  to  mark  cannot 
adopt  it  if  it  causes  infringement  of  other's 
mark — Actual  physical  resemblance  not  sole 
consideration  —  If  mark  bears  particular 
name  in  market,  another  mark  bearing  same 
name  cannot  be  used. 

A  trader  oven  with  some  claim  to  the  mark 
or  name  cannot  adopt;  a  trade-mark  which 
causes  his  goods  to  bear  tho  same  name  in  the 
market  ai  those  of  a  rival  trader.  If  a  pur- 
chaser looking  at  the  article  offered  to  him 
would  naturally  ba  led,  from  the  mirk  im- 
pressed on  it,  to  suppose  it  to  ba  the  produc- 
tion of  tho  rival  manufacturer,  and  would 
purohtvSG  it  in  that  boliof,  the  Court  con- 
siders the  use  of  such  a  mark  to  be  fraudu- 
lent, Tho  actual  physical  resemblance  of  the 
two  marks  is  not  to  be  the  sole  question  for 
consideration.  If  the  goods  of  a  manufac- 
turer have  from  the  mark  or  device  he  has 
used  become  known  in  the  markob  by  a  parti- 
cular name,  the  adoption  by  a  rival  trader  of 
any  mark  which  will  cause  his  goods  to  bear 
the  same  name  in  the  markob  may  be  as 
much  a  violation  of  the  rights  of  that  rival  as 
the  actual  copy  of  his  devicu  :  Seix  v.  Prove- 
zcnde,  (18GG)  1  Gh.  192,  Foil.  Gase  Law  dis- 
cussetl.  [P  324  0  2,  325  0  1] 

0.  De  Glanville — for  Appellant. 
Mac  Donnell — for  the  Grown 

Judgment. — The  appellants  are  the 
firm  of  R  E.  Mahomed  Gassim  and  are 
represented  by  their  Manager,  P.  A.  Fakir 
Mrihorned.  This  firm  was  convicted 
upon  a  prosecution  entered  into  at  the 
instance  of  a  firm  called  The  Trading  Go. 
(late  Hegt  &  Go.)  for  using  a  false  trade- 
mark under  S  480  read  with  S.  482, 
I.  P.  G.,  and  were  fined  the  sum  of 
Bs.  800  or  three  months  rigorous  impri- 
sonment. The  material  portion  of  these 
two  sections  are  as  follows  : 

Section  480.  "  Whoever  marks  any  goods 

in  a  manner  reasonably  calculated  to 

oaude  it  to  ba  believed  that  the  goods  so 
marked Are  the  manufacture  or  mer- 
chandise of  a  parson  whose  manufacture  or 
merchandise  they  are  not,  is  said  to  use  a 
false  trade-mark." 

Section  482.  "  Whoever  uses  any  falsa 

trade  mark  shall,  unless  he  proves 

that  ha  acted  without  intent  to  defraud,  be 

'punished  with  imprisonment  for  a 

term  which  may  extend  to  one  year  or  with 
a  fine  or  with  both." 

It  ia  clear,  therefore,  that  in  order  to 
establish  a  case,  the  prosecution  must 
prdVe  :  (1)  that  the  accused  marked 
fioofa;  (2)  that  he  did  so  in  a  manner 
.feaadtably  calculated  to  cause  it  to  be 
believed  that  the  goods  so  marked  were 
the  manufacture  or  merchandise  of  some 
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other  person;  (3)  that  such  goods  are  not 
the  manufacture  or  merchandise  of  such 
person. 

It  is  to  be  observed  that  it  is  unneces- 
sary for  the  prosecution  to  prove  that  an 
accused  in  such  a  case  had  acted  with 
interest  to  defraud;  should  the  latter, 
however,  prove  that  he  acted  without 
intent  to  defraud,  he  is  entitled  to  bo 
acquitted. 

lit  may  be  stated  generally  that  the 
law  relating  to  criminal  prosecutions  in 
this  country  does  not  differ  from  that 
relating  to  civil  proceedings,  except  that 
in  a  civil  case  it  is  necessary  for  the 
plaintiff  to  prove  that  the  defendant 
aotod  with  a  fraudulent  intention. 

The  prosecutors  are  a  firm  of  impor- 
ters of  blankets  ancl  other  similar  goods 
who  have  cirrifld  on  business  in  Ringoon 
for  a  largo  number  of  years.  One  parti- 
cular line  of  ootton  blanket  imported 
by  them  in  considerable  quantities  from 
Holland  bears  a  mark  stamped  upon  it 
consisting  of  a  crown  surrounded  by  an 
inscription,  the  letters  of  which  are 
within  two  lines  which  encircle  tho 
crown  in  the  shape  of  an  oval.  The 
size  of  the  oval  is  something  slightly 
less  than  three  inches  from  side  to  side 
and  something  less  than  two  inches 
from  top  to  bottom.  Exs.  1  and  4  show 
this  mark 

The  appellants  also  carry  on  business 
ifrjjRingoon  and  it  is,  I  think,  common 
ground  that  some  tioc.e  about  the  month 
of  July  of  this  year  they  put  oo  the 
market  a  line  of  cotton  blanket  said  to 
be  somewhat  inferior  quality  bud  of 
similar  appearance,  make  and  weight  to 
the  respondents'  blanket. 

Stamped  upon  this  blanket  is  a  mark 
of  similar  shape  to  that  I  have  described 
And  consisting  of  an  impression  of  a  Fez 
-surrounded  by  an  inscription  delineated 
precisely  in  the  mannar  I  have  described 
as  appearing  on  the  mark  of  the  prose- 
outers  The  size  of  trie  appellant'  mark 
is  something  over  three  inches  frnm  side 
to  side  and  something  over  two  inches 
from  top  to  bottom.  The  inscription  on 
the  prosecutor's  mark  consists  in  their 
name  at  tho  top  "  Van  Hegt  &  Oo.," 
at  the  bottom  '  Emsohede."  The  in- 
scription on  the  appellants'  mark  consists 
in  the  word  "  B.  E.  Mahomed  &  Go." 
and  at  the  bottom  the  word  "  Ringoon.11 
It  was  contended  on  behalf  of  the  pro- 
secutors1 firm,  viz.,  the  respondents  in 


this  appeal,  that  by  long  usor  they  had 
acquired  the  right  to  use  this  particular 
mark  upon  their  goods  and  that  the  ap- 
pellants' firm  by  putting  upon  their 
blankets  the  mark  I  have  described  wero 
doing  so  in  a  manner  reasonably  calcula- 
ted to  deceive  purchasers  and  others  into 
believing  that  gooJa  so  marked  by  them 
were  the  merchandise  of  tho  respon- 
dents' arm,  It  is  to  bo  observed  that  IQI 
India,  thero  is  no  method  by  which  a| 
trado-mark  may  be  registered,  but  pro-, 
perty  in  or  right  in  respect  of  a  mark 
may  bo  acquired  by  usor  It  is  not  dig- 
puted  here  that  tho  respondent  firm 
have  acquired  the  solo  right  to  use  their 
mark.  It  will  also  bo  convenient  to 
state  here  that  it  ia  not  contended  oti 
behalf  of  tho  rospDnrleufc  firm  that  tha 
mark  of  tho  appellant  lium  if  oxaminod 
or  if  looked  at  sido  by  side  with  tho 
murk  of  tho  respondent  firm  would  be 
calculated  to  deceive.  What  ia  so,i<l, 
however,  is  that  by  long  user  the  mark 
has  come  to  bo  well  known  as  th3 

topee  "  mirk,  and  that,  therefore,  as 
admittedly  tho  mark  of  tho  appellant 
firm  is  known  as  "  fcop  "  or  "  Turkish 
topee  "  mark,  persons  requiring  a  blan- 
ket of  the  topoe  mark  might  well  be 
deceived  into  purchasing  tho  appellants' 
blankets.  The  ciao  for  tho  appellant i 
shortly  was  that  the  mark  of  tho  res- 
pondent is  not  known  as  the  topee  mark 
but  rather  as  "  taz  "  or  "  crown  "  mark 
and  that,  therefore,  no  confusion  could 
arise-  En  any  event  it  was  also  said 
that  no  confusion  could  arise  for  tho 
marks  are  easily  distinguishable;  fur- 
thermore it  was  contended  on  their  bo- 
half  that  evon  if  there  was  evidence 
upon  which  a  Court  could  come  to  tha 
conclusion  that  their  mark  was  reason- 
ably calculated  to  cause  it  to  be  believed 
that  their  goods  wero  other  person'a 
goods  yot  they  had  at  all  miterial  time? 
acted  without  intent  to  defraud. 

The  law  upon  the  matters  under  co- 
view  is  clearly  indicated  in  certain  ro 
ported  oases  to  which  I  propose  to  refor 
before dealing  with  tho  evidence  Cer- 
tain points,  however,  which  lie  upon  tlio 
fringe  of  the  ease  should,  however,  ho 
dealt  with  before  the  main  questions 
arising  are  considered. 

There  is  no  doubt,  I  think,  that  tlio 
appellants  would  be  entitled  to  main- 
tain civil  proaeedings  for  protection  of 
their  trade-mark  provided  that  they 
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satisfy  tho  Court  that  by  user  their 
Seeds  have  become  known  by  the  name 
of  that  particular  mark.  It  is  true  that 
the  respondents  are  not  the  manufac- 
turers of  the  blankets  in  question,  but 
tho  caso  of  Jicala  Prasad  v.  Mu?ina 
Lai  (1)  is  I  think  sullicient  authority 
for  tho  proposition  that  a  person,  not 
necessarily  a  manufacturer,  who  uses  a 
'mark  for  the  purpose  of  his  trade,  may 
acquire  rights  to  and  in  respect  of  that 
mark.  In  the  present  case  I  am  quite 
satisfied  upon  tho  evidence  that  in  the 
course  of  a  usor  extending  over  a  large 
number  of  years,  blankets  manufactured 
by  Uegt  &  Co  and  sold  by  the  respon- 
dents and  bearing  the  mark  shown  on 
Exs.  I  and  4  had  been  known  to  pur- 
chasers by  those  marks.  A  prosecution 
.would,  therefore,  also  lie  at  tho  instance 
Sf  the  respondent  firm 

,  In  this  connexion  I  think  it  is  also 
clear  that  us  a  geneialiulo  persons  deal- 
ing in  blankets  or  purchasing  them  for 
their  own  use  refer  to  them  by  their 
marks.  This  practice  is  common  in  the 
East  in  the  case  of  many  other  articles 
bolides  blankets  I  need  only  mention 
•such,  well  known  marks  as  those  repre- 
senting for  example  a  dagger  or  an 
elephant 

,  It,  is  also  clear  on  tho  evidence  that 
the  appellants'  blankets  have  a  very 
larpo  sale  all  over  Burma  not  only  in 
tne  towo,s  but  in  the  country  districts. 
They  arqsent  out  from  the  larger  dealers 
in  Jtangpoi}  and  are  distributed  through 
various  araall  dealers  in  the  province 
iinfil  they  roach  the  hands  of  the  ulti- 
mate purchasers.  The  latter  are  general- 
l'y  speaking  persons  in  somewhat  humble 
circumstance?. 

,  ,0n  an  inspection  of  the  two  marks 
T}flde,r  review,  it  is  apparent  that  in 
ordinary  or  colloquial  English  the  mark 
cL,the'  respondents  would  be  correctly 
described  as  a  "crown,"  in  or  with  an 
oval,  or  simply  a  "crown  "  Similarly 
t^e  appellants'  mark  would  be  described 
as .»  Fez1.1  or  "Turkish  Cap/'1  In  Urdu 
tbp.  word  for  a  crown  is  "Taj"  and  in 
.Burfliese  "Tharapu."  In  Flatt's  Urdu 
.Qlasaical  Hindi  and  English  Dictionary, 
fa],' is  translated  inter  alia  as  n.  crown 
diadem,  tiara,  a  highly  crowned  cap, 
qrcstj.tufb  plume.  The  suggestion  on  be- 
half, o.f  the  respODdents  is  that  their 
has  by  long  custom  been  termed 
'37  Gal. '204=M. "or  iOba.  ~~r  ~ 


"topi  mark"  or  "topi  marka  "  It  is  not- 
said  on  their  behalf  that  the  word  "topi" 
is  a  correct  and  comprehensive  word 
indicating  a  Crown,  but  what  is  suggest- 
ed is  that  in  this  province  where  so  many 
languages  are  spoken  and  so  many  bas- 
tard types  of  languages  have  sprung  upr 
the  word  "topi"  has  been  applied  general- 
ly to  tho  appellant's  mark.  On  referring 
to  tho  same  dictionary,  it  will  be  seen 
thiit  the  word  "topi"  is  translated  as  n 

hat,   cap cover    or  cap    (as   of    a 

telescope),  head  or  top  (of  a  thing).  Thus 
from  a  purely  etymological  point  of 
view,  there  ig  some'shght  support  for  the 
suggestion  that  a  "taj"  (or  crown)  which 
may  bo  correctly  translated  or  described 
as  a  high  crown  cap,  might  become 
known  as  a  cap  or  even  turkish  cap 
There  is  also  no  doubt  that  a  body  corpo-| 
rated  such  as  tho  appellant  firm  may  bc| 
prosecuted  for  an  otfenco  under  Ss.  480 
and  482,  [  P.  C  •  see  Seena  M.  •  Hamff\ 
&  Co.  v.  Ltptons  Ltd.  (2). 

The  case  for  the  respondents  is  that 
they  have  brought  themselves  within  tho 
principles  laid  down  in  the  well  known 
case  oL  Seixo  v.  Prcvezende  (3),  which 
have  been  followed  among  others  in  the 
more  recent  cases  of  In  re,  Worthinytnn 
&  C'o'i1  trade-mark  (4)  and  In  re,  the 
(implication  of  Pnmnl  Ltd.,  (5).  Tho 
principles  I  have  referred  to  a -e  cor-, 
rectly  summarized  in  tho  headnotp  tc 
Seixo  v.  Provezendc  (3)  as  follows  .  Q  a-- 

"N*or  can  a  trader  even  with  some  claim  tc 
tho  mark  or  name  Adopt  a  trado-msirk  which 
,c,vuaea  his  {'coda  to  boar  tho  s;imo  name  in  the 
m.irkefc  ,i.s  those  of  a  rival  trader.11 

The  luarnod  Magistrate  who  tried  thk 
case  quoted  the  following  passage  from 
tho  judgment  of  Lord  Cranworth,  L.  C., 
which  appears  to  be  as  good  law  to-day 
as  it  was  in  the  year  18G6  when  it  was! 
delivered.  The  passage  begins  at  p.  196 
of  the  report  as  follows  :  | 

"If  a  purchaser  looking  at  tho  article  oj-| 
forrod  to  him  would  naturally  be  led,  from 
tho  nuvrk  impressed  on  it,  to  suppose  it  to  be 
tho  production  of  the  rival  manufacturer,  and 
would  purchase  it,in  that  belief  tho  Court  con- 
aiders  the  use  of  such  n  mark  to  be  fraudulent, 
But  I  30  further.  1  do  not  consider  the  ao-j 

(2)  [1314]    7    L.  13.  FL  300=23  I.  0.    ^89=7 
'Bur.  L.  t.  llfi. 

(3)  ElfiGG)  -1  Oh.  192—14  W.  R.    357=12  Jur 
•       (n.iM  B15=>r4  L.  T.  314. 

(4)  tJSSQj-  14    Ch.  D.  B=1U   L.  J.  Ch.    640= 
'$8  \V.  H.  747=42  L.  T.  56J. 

(5)  [1901]  18  Rep.  £at.  Caa.  181=17  T.  L,  R. 
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tual  physical  raaemblance  of  tho  two  mark  a  to 
be  the  sole  question  for  consideration,  If  the 
goods  of  a  manufacturer  have  from  tho  mark 
or  device  he  has  used,  become  known  in  tho 
market  by  a  particular  name,  I  think  that  the 
adoption  by  a  rival  trader  of  any  mark  which 
will  cause  his  goods  to  boar  tho  same  name 
in  the  market,  may  bo  as  much  a  violation  of 
the  rights  of  that  rival  aa  the  actual  copy  of 
his  device." 

The  first  question  therefore  for  me  bo 
consider  appears  to  be  as  to  whether  the 
hlapkets  in  question  have  become  known 
in  the  market  as  the  "topi"  blanket  or 
"topi  mark"  blanket 

The  second  question  is  whether  the 
adoption  by  tho  appellant  firm  of  this 
mark  will  reasonably  cause  their  goods 
to  bear  the  same  name  in  the  market  and 
thus  cause  it  to  be  believed  that  the 
goods  so  marked  are  those  of  tho  respon- 
dent's firm. 

In  this  connexion  I  have  been  referred 
*o  the  well  known  case  of  Orr  Erving  & 
Co.  v.  Johstone  <fc  Co.  (6)  where  the  judg- 
ment of  Fry,  J  ,  (as  he  then  was)  was  af- 
firmed by  the  House  of  Lords.  At  p.  A47 
of  the  nisi  prious  report,  Fry,  J.,  cited 
with  approval  the  judgment  of  Lord  0' 
Hagan  in  Singer  Machine' Manufacturers 
7.  Wilson  (7)  and  went  on  to  say 

"Ifappaars  to  mo,  therefore,  that  I  ought 
to  hold  that  if  one  man  will  Appropriate  to 
himaolf  a  material  and  substantial  p.irt  oE  the 
ticket  which  another  man  hna  used  for  tho 
purpose  of  indicating  hia  goods,  ho  ought  so 
to  appropriate  it,  and  with  auoh  precautions 
aa  that  the  reasonable  probability  of  orror 
should  be  avoided." 

It  is  true  that  there  was  some  evidence 
of  fraud  in  that  case  but  the  passage  I 
have  quoted  seoms  to  me  to  be  of  general 
application.  I  would  point  out  that 
Fry,  J.,  had  already  come  to  the  conclu- 
sion that  the  one  mark  : 

"would  not  bo  taken  for  the  other  by  doa- 
lora  or  purchasers  of  ordinary  prudence." 

If  I  come  to  the  conclusion  that  both 
the  questions  I  have  indicated  must  be 
answered  in  the  affirmative,  it  will  then 
be  necessary  to  consider  whether  the  ap- 
Dollant  firm  have  acted  at  all  material 
time  without  an  intent  to  defraud. 

On  behalf  of  the  respondent  firm  a 
mass  of  evidence  is  given  both  or.il  and 
documentary. 

I  do  not  propose  to  de.il  in  detail  with 
the  evidence  but  it  will  be  sufficient  to 
say  that  some  13  or  14  Rangoon  traders 

(6)  [1879]  13    Ch.  D,  434  on  appeal   (1861)  7 
A.  0.  219. 

(7)  [1878]  3  A.  0.  376=26  W.  B.  664=47  L.J. 

Ch.  481=38  L.  T.  303. 


in  piece  good  s  were  called  and  the  result 
of  their  evidence  is  that  the  mark  of  the 
appellant  firm  has  been  known  to  them 
on  the  blanket  market  as  the  topi  mark. 
(His  lordship  after  considering  the  evi- 
dence, proceeded.)  The  main  intrusion 
directed  against  the  respondent's  evi- 
dence is  that  it  was  given  by  traders  only 
and  not  by  actual  consumers  or  pui- 
chasers.  There  is,  no  doubt,  some  forae 
in  this  suggession,  for  it  hL\3  been  daiJ. 
over  and  over  again  in  decided  cases  that 
it  is  the  interest  of  the  purchaser  and 
especially  the  ignorant  purchaser  in  u 
country  such  ,is  this  which  has  mainly 
to  be  considered.  1  need  only  refer  to 
two  such  cises  .  Badische  Aniline  v. 
Maneckji  Shapur]i(8)t 

Where  Sergeant,  C.  J.,  Siiid  . 

"  Cho  question  IQ  a  caso  of  this  description 
is  not  what  would  be  the  oftacts  on  brokers  or 
oven  do. tiers  in  Bombay  .  but  how  oho  lab-si 
would  bo  likoly  to  atriko  incautious  or  un- 
wary purchasers,  suck  AS  aro  to  be  found  more 
particularly  in  the  moJIussil." 

This  decision  was  approved  in  Ner/n- 
cha?id  v.  C  \V.  Wallace  (y).  As  was  pointed 
out,  however,  on  behalf  of  the  respondent 
firm,  in  the  Madharji  Dhairnasev  Manu- 
fac titling  Co.,  Ltd.,  v.  Central  India 
Spinning  Weaving  and  Manufacturiny 
Co.,  Ltd,  (lO),  this  point  was  discusaod 
in  the  judgment  of  Scott,  G.  J  ,  at  p.  62. 
The  learned  Chief  Justice  there  stated  : 

"It  19  said  that  the  witness  for  tho  plain- 
tiffs word  iniddlo-men  or  commission  agents 
and  not  tho  ultimate  buyers  and  blub  tha 
witnesses  would  not  bo  deceived.  To  this  tha 
answer  id  thaC  bhoir  testimony  as  to  tha  form 
in  which  order  for  the  plaintiff's  cloth  is 
usually  given  ia  good  proof  of  tho  associitui/ 
formed  m  the  minds  of  ultimata  buyers  bet- 
ween th3  figures  and  tho  article  produced  by 
tho  plaintiffs  soo  also  in  this  point.  Levft  \. 
(Jond'oin  (11)  " 

Iii  the  present  case,  a  mass  of  evidence 
wag  also  tendered  consisting  of  orders 
from  country  districts  and  entries  of  books 
in  respect  of  such  orders  all  describing 
tho  respondents'  mark  on  the  blanket  as 
"topi"  blanket  or  "cap"  blanket,  It  13 
said  therefore  that  if  a  small  dealer  ia 
the  district  describes  the  respondents 
blankets  aa  "topi"  or  "cap"  blanket,  tio 
inference  is  almost  irresistible  that  theso 
blankets  are  so  described  by  tho  out  o[ 

(8)  [1893]  17  Bom.  584. 

(9)  [1907]  34  Gal.  495=11  C.  W.  N.  537. 

(10)  [1917]  41  Bom,  49=34  I.  C.  529=18  Bom. 
L.  B.  206, 

(11)  [1907]    3G.Ch.    D.    1=36    W.  R.    177=;7 
L.  T.  583, 
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the  way  purchaser.  There  is  also  u,  cer- 
tain amount  of  evidence  that  actual  pur- 
chasers in  Rangoon  described  the  respon- 
dents' blankets  as  "topi"  mark  blankets 
This  testimony  was,  however,  somewhat 
vague  and  open  to  criticism. 

There  was,  therefore,  called  on  behalf 
oi  the  respondent  firm,  evidence,  which, 
11  believed,  and  if  it  stood  alone,  would 
justify  a  Court  in  coming  to  the  conclu- 
sion that  the  tirst  question  should  bo 
unpwered  in  the  atiirmative.  With  ic- 
gard  to  tne  second  question  there  was  uo 
evidence  tit  all  called  on  behalf  of  the  res- 
pondent firm  to  show  that  the  purchaser 
or  dealers  havo  in  fact  been  deceived 
by  the  mark  of  the  appellants'  firm  into 
purchasing  goods  of  the  latter  in  the  be- 
lief that  they  were  purchasing  the  res- 
pondent's goods.  It  seems  to  me,  how- 
over,  that  when  once  there  is  evidence 
uhat  the  mark  of  the  respondents'  tirm  is 
generally  known  as  the  "topi"  mark,  it 
will  not  he  difficult  also  to  come  to  the 
conclusion  that  confusion  may  arise 
owing  to  the  appellants'  mark  The  point 
was  dealt  with  by  Lord  Watson  in  the 
Or/-  En  ing  case  (6J  At  p  231  o I  the 
Hoase  of  Lords'  report  he  says  . 

"When  a  prominent  and  substantial  park 
cf  a  long  and  well  known  trade-mark,  denot- 
ing the  manufacture  of  \  particular  firm,  ap- 
pears as  A  prominent  and  substantial  part  of 
tho  new  trade-marl:  of  .1  rival,  it  soonis 
reasonable  to  anticipate  that  the  'goods  of  the 
latter  may  bo  mistaken  for,  or  sold  as,  the 
manufacture  of  the  firm  to  which  the  older 
trade-mark  belongs." 

It  is  s.iid  and  wag  urged  with  some 
force  that  looked  u,fc  side  by  side,  no  pur- 
chaser could  be  decieved  That  I  think 
is  clearly  proved  with  regard  to  dealers 
and  others  from  India  connected  with  tho 
trade.  It  is  also,  I  think,  proved  that  a 
consumer  of  education  and  experience 
who  exorcises  caro  and  skill  in  hi*  or  her 
purchases  might  well  not  be  deceived. 
Bu*i  blankets  of  different  marks  are  noL 
always  looked  at  side  by  side  nor  are  the 
minority  of  purchasers  persons  of  skill  or 
intelligence. 

Mr.  DeGlanville,  however,  relied  on 
this  fact  as  assisting  his  contention  that 
the  mark  of  his  client's  firm  ought  not 
to  be  held  reasonably  calculated  to  de- 
cieve.  Upon  this  part  of  tho  case  1 
would  again  refer  to  the  judgment  of 
Fry,  J.v  (at  p.  448  of  tho  nisi  prius  re- 
port) The  learned  Judge  in  considering 
whether  the  dofendents  had  appropriated 


with  due  precautions    to    prevent    mis- 
take, and    he  says: 

"In  considering  and  answering  that  ques 
tion,  it  strikes  one  at  first  that  they  have- 
thought  fit  to  print  the  name  of  their  firm 
upon  their  ticket  in  a  language  which  can  be 
read,  undoubtedly,  by  the  original  purchasers 
of  thoir  goods,  but  which  cannot  be  read  by 
the  ultimate  purchasers  in  tho  Indian  mar- 
kets, and  therefore  the  protection  which 
would  bo  given  by  a  name  capable  of  being 
read,  wherever  the  goods  go  IB  not  afforded 
by  their  ticket.  According  to  the  evidence  bo- 
lore  me  when  the  goods  reach  Bombay,  they 
pass  generally  into  the  hands  of  merchants 
dealing  in  a  wholesale  way,  they  are  then 
distributed  through  tho  intervention  of  a 
aeries  of  middlemen,  who  it  appears,  form  a 
numerous  class,  employed  in  the  distribution 
of  the  goods  over  the  country.  In  my  judg- 
ment, the  first  class  of  purchasers  would  pro- 
bably not  be  deceived-  But,  upon  tho  whole 
of  tho  evidence  before  me,  I  think  that  there 
is  a  strong  probability  that  tho  ultimate  pur- 
chasers, the  weavers  who  buy  the  goods  in 
tho  country  villages,  and  probably  also  the 
retail  dealers  who  sell  to  them  would  bo  de- 
ceived by  the  defendant's  ticket.  One  of  the 
witnesses,  who  is  a  dealer  in  Kogliah  yarn  in 
Bombay,  said  that,  in  his  opinion  tho  native 
buyers  would  be  deceived,  because,  they 
"would  ask  for  'Bhe  HathT  and  there."  (that 
19,  as  1  understand  him,  on  the  defendant's- 
ticket)  arc  Bho  Hathe." 

Furthermore  the  present  oase  is  a  cri- 
minal prosecution  and  intent  to  defraud 
is  not  an  ingredient  in  the  offence 

On  this  part  of  the  case,  so  far  as  the- 
evidence  for  tho  prosecution  is  concerned 
it  seems  to  me  that  there  was  evidence, 
if  believed,  upon  which  I  could  come  to 
the  conclusion  that  the  effect  of  the- 
trade-mark  of  the  appellant's  firm  is 
reasonably  calculated  to  deceive.  On  be- 
half o^  the  appellants  a  large  body  of  evi- 
dence was  also  called,  and  there  is  no 
doubt  that  the  witnesses  were  drawn 
from  both  retail  and  wholesale  merchant* 
and  brokers.  Some  of  these  witnesses 
say  substantially  that  the  respondents' 
mark  is  known  as  the  "taj"  mark.  It  is 
also  in  evidence  that  the  appellants' 
mark  was  also  known  as  "topi"  or 
"Turkish  cap"  mark,  and  further  a  num- 
ber of  exhibits  werebproduced  bearing  th& 
marks  similar  to  those  in  dispute,  as  to 
which  witnesses  said  that  no  confusion, 
in  fact  arose.  I  will  deal  with  this  con- 
tention later.  Evidence  on  the  latter 
point  was  stronger  and  more  definite* 
than  that  called  to  establish  the  fact  that 
the  respondent's  mark  was  known  as 
something  other  than  the  "topi"  mark. 

I  would  refer  to  the  evidence  of  so  in  a 
of  the  most  important  of  these  witnesses. 
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A  man  called  Kassim  Ismail  (D.  W.  1) 
a  dealer  in  pieoegoods  in  Surti  Bazar, 
who  sells  the  appellants'  blankets,  said 
that  he  also  knew  the  mark  on  Ex,  4,  but 
that  he  had  never  sold  them  (viz.  respon- 
dents' firms  blankets)  He  stated  that 
Exs.  1  and  4  are  known  as  "taj"  mark 
and  that  Ex.  2  is  known  as  "bopi"  mark. 

A  man  called  Eusoof  (D.  W.  6)  stated 
that  he  called  Ex  4  "tarapu"  in  Burmese 
and  "taj"  in  Hindusthani.  He  added 
that  he  sold  it  to  the  jungle  people  who 
asked  for  tarapu  tazeik"  (or  orown  mark). 

A  man  called  Mutu  Qarlan  Ahmed 
(D.  W  9)  a  partner  in  the  firm  of  Malim 
Brothers  and  a  merchant  in  the  Surti 
Bazar  said  that  he  knew  Ex-  4  and  that 
it  was  called  "taj"  mark  and  added  that 
he  had  known  it  since  1899  and  had 
always  known  it  as  "taj"  mark.  He  said 
that  he  had  never  heard  it  called  "topi" 
mark  This  was  perhaps  the  strongest 
piece  of  evidence  on  behalf  of  the  appel- 
lant firm.  Several  witnesses  for  the  appel- 
lants said  that  they  called  the  respon- 
dents' mark  "crown"  or  "taj"  or 
"tarapu"  but  did  not  go  so  far  as  to  say 
what  the  mark  was  generally  to  pur- 
chasers or  traders 

Another  witness  called  Aga  Ahmed 
Shirazee  (D.  W.  10)  says  that  he  had 
never  heard  of  topi  mark  blankets  He 
said  in  cross-examination,  however,  that 
he  dealt  with  considerably  higher  class 
of  parsons  than  those  who  would  be  likely 
to  buy  the  blankets  of  the  respondents' 
firm. 

A  man  called  Dada  Saheb  (D.  W.  11), 
general  merchant,  who  had  dealt  in  the 
respondents'  blankets  said  that  he  had 
never  heard  of  the  topi  mark  blanket 

A  great  point  was  made  on  behalf  of 
the  appellants  that  other  similar  marks 
caused  no  confusion.  Exs.  A,  B  and  C  are 
such.  So  also  are  Exs.  6  and  7,  two 
pieces  of  velvet  one  with  obvious 
crown  upon  it  and  the  other  with  a  Tur- 
kish Fez  Exs.  8  and  9,  two  pieces  of 
serge,  one  having  a  coloured  crown  upon 
the  card  pattern  cover,  and  the  other 
having  a  Fez,  stamped  upon  it  called  a 
golden  CAP;  Exs.  11  and  12  samples  of 
long  cloth,  one  with  a  number  of  crowns 
stamped  upon  it,  and  the  other  with 
highly  coloured  and  large  label  showing 
a  blue  Fez. 

It  was  said  that  no  confusion  had 
arisen  with  regard  to  these  respective 


marks.  No  doubt  that  is  perfectly  true 
but  as  was  pointed  out  by  the  learned 
Magistrate  non  constat  that  if  the  matter 
was  tested,  a  Court  might  not  hold  that 
the  purchasers  might  be  deceived  by  one 
or  other  of  the  marks  In  each  instance, 
I  think  it  would  be  possible  (as  it  is  of 
course  in  the  present  case)  to  point  to 
features  of  difference  in  each  of  these 
marks,  but,  however  that  may  be,  there  i& 
no  doubt  at  all  that  evidence  of  this  kind 
is  of  some  significance.  I  would  point 
out,  however,  that  the  case  for  the  res- 
pondent is,  not  that  purchasers  would 
be  deceived  by  the  appearance  of  the 
mark,  but  that  they  would  be  deceived 
into  buying  the  appellants  goods  because 
the  mark  upon  these  goods  was  well 
known  by  the  same  name  as  the  mark  on 
the  respondents'  goods.  It  'is  further 
pointed  out  that  the  articles  I  have  re- 
ferred to  would  be  likely  to  bo  purchased 
by  persons  of  more  experience  and  intel- 
ligence than  those  desiring  to  buy  the 
cheap  cotton  blankets  in  question.  There 
appears  to  me  to  be  some  force  in  this 

The  witnesses  called  on  behalf  of  the  ap- 
pellants therefore  did  contradict  to  some 
extent  the  testimony  of  the  respondents7 
witnesses,  and  it  will  be  necessary  for 
me  to  consider  whether  the  testimony 
of  the  witnesses  on  behalf  of  the  latter 
is  displaced  by  that  of  the  former.  I 
would  point  out,  however,  that  from  first 
to  last  no  light  whatever  was  thrown  by 
the  appellant  firm  upon  the  circumstances 
under  which  their* mark  came  to  be  ad- 
opted- It  was  suggested  that  as  the  appel- 
lant firm  were  represented  by  an  indivi- 
dual in  these  proceedings,  it  'would  have 
been  impossible  to  adduce  such  evidence. 
I  cannot  agree.  The  firm  are  the  defen- 
dants to  the  proceedings,  and  I  know  of 
no  reason  why  the  manager  should  not 
be  called  on  their  behalf.  It  is  true  that 
some  one  must  be  questioned  by  the 
Court  upon  the  evidence  for  the  prosecu- 
tion but  his  answers  would  be  given  on 
behalf  of  the  accused  (namely  the  firm) 
and  he  would  not  therefore  become  ,the 
defendant.  Furthermore  in  the  event  of 
conviction  or  fine,  the  goods  of  the 
manager  would  not  be  liable  to  execution. 
However  that  may  be,  and  even  if  the  ap- 
pellant firm  believed  that  their  manager 
was  disqualified  from  entering  the  wit- 
ness-box, it  seems  to  me  that  there  must 
be  other  persons  not  necessarily  in  the 
Dosition  of  the  manager,  who  >could  have 
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been  called,  and  who  could  have  assisted 
the  Court  upon  this  part  of  the  case 

It  is  obvious  of  course,  that  euoh  evi- 
dence would  be  the  most  material  unon 
the  question  of  the  intent  to  defraud  to 
which  I  must  refer  at  a  later  stage.  In 
balancing  the  evidence  given  on  behalf  of 
the  respective  parties,  I  have  been  assis- 
ted by  the  examination  of  a  large  number 
of  authorities  and  also  by  the  arguments 
of  the  learned  advocate  on  both  sides  I 
propose  only  to  deal  hero  with  those 
cases  which  seem  to  me  to  have  the  most 
bearing  upon  the  matter.  In  doing  so 
I  will  endeavour  to  tako  the  various 
points  relied  upon  by  the  learned  advo- 
cate for  the  appellant  firm  and  discuss 
them  in  the  light  of  some  of  the  reported 
cases. 

It  will  be  seen  that  nearly  all  the  re- 
ported authorities  relate  to  civil  suits. 
There  ure,  however,  one  or  two  reports  of 
criminal  prosecution  It  was  not  sug- 
gested by  either  of  the  loarned  advocates 
appearing  in  the  case  that  the  law  in 
thia  country  differs  substantially  from 
that  as  laid  down  in  England  and  after 
considerations  of  a  number  of  authorities 
it  seems  to  me  that  this  is  so.  The  dif- 
ferent conditions  of  life  and  habit  in  the 
East,  no  doubt  have  to  be  borne  in  mind 
in  considering  the  facts  of  this  case,  but 
the  main  principles  are  the  same.  One 
of  the  difficulties  in  such  a  case  as  this  is 
that  reports  of  other  cases  are  of  less  as- 
sistance than  many  other  branches  of 
law.  Each  case  must  depend  upon  its 
own  particular  facts,  and  although  it  is 
necessary  to  consider  and  apply  the  gene- 
ral principles  enunciated  by  the  Courts 
from  time  to  time,  yet  it  is  in  the  nature 
of  things  impossible  to  find  a  decided 
case,  the  facts  of  which  resemble  closely 
those  of  any  particular  case  under 
review. 

The  case  of  Went  End  Watch  Co.  v. 
Burma  Watch  Co.  (12)  among  others 
was  relied  upon  by  the  respondents'  firm 
as  showing  that  similar  principles  to 

those  enunciated  in  the  case  of  Seixo   v. 

Provezende  (3)  have  -been    laid    down    in 
this  country.  In  the  course    of  the  judg- 

ment of   Scott,  C.  J.,    in  that    case    the 

following  passage  occurs  • 

"  The    importer    who   by    advertising   and 

pushing  the  aala  of  goods  under    n    particular 

mark   secures    a   wide    opportunity    for     the 


35    Bom.    425=10~I.  C~    805=1~3 
Bom.  L.  R.  242. 


mark  in  relation  to  the  goode  Bold  by  him 
is  entitled  to  the  protection  of  the  Court 
for  that  mark  in  the  country  of  importation 
even  against  the  producer  of  the  goods.  " 

This  has  been  reoognixed  by  the  Mad- 
ras High  Court  in  the  case  of  Laverqne 
v.  Hooper  (13).  The  case  of  Seixo  v. 
Provezende  (3)  was  also  considered  in 
the  case  of  Emperor  v.  Bakaullah 
Mallik  (14).  This  case  was  relied  upon 
by  the  appellant  firm.  It  was  a  crimi- 
nal case  and  the  short  facts  of  that  case 
were  that  the  prosecutors  had  been  sell- 
ing fish  hooks  with  labels  showing  a 
design  of  two  fish  crossed  witli  their 
heads  and  tails  pointing  upwards.  These 
hooks  were  known  in  Calcutta,  generally 
as  "  Maoh  Marka  "  or  fish  mark,  and 
commanded  a.  large  sale.  The  defendant 
firm  also  had  been  selling  fish  hooks 
with  a  similar  label  containing  one  fish 
with  head  and  tail  turned  upwards,  and 
were  convicted  of  using  falsa  trade- 
mark under  S  482,  I.  P  C.  On  appeal 
the  conviction  was  set  aside,  and  the 
Court  distinguished  the  case  of  Seixo  v. 
Prooezende  (3)  upon  the  facts.  I  cannot 
find  the  principles  laid  down  in  the  lat- 
ter case  dissented  from  at  all,  and  while 
distinguishing  the  facts,  the  Court  ap- 
peared to  be  of  opinion  that  when  ,1 
name  suggested  by  the  trade  is  applied 
as  a  trade-mark  tha  matter  assumes  an 
aspect  different  from  that  ^existing  in 
the  present  case,  where  a  "  crown  "  or 
topi  "  has  been  adopted  as  a  trade 
mark  of  a  blanket.  It  seems  to  be  the 
opinion  of  the  Court  that  a  fish  was  too 
common  a  feature  and  too  fit  for  applica- 
tion to  a  trade-mark  to.be  afforded  pro- 
tection by  the  Courts.  How  far  this 
doctrine  is  of  general  application  it  is 
unnecessary  for  me  to  consider,  but  it 
seems  to  me  that  the  case  of  Emperor 
v.  Bakaullah  Mallik  (14)  already  ref- 
erred to  does  uot  assist  the  case  for  the 
appellants. 

It  will  be  convenient  now  bo  deal 
with  the  various  contentions  put  for- 
ward on  behalf  of  the  appellant  firm. 
They  were  substantially  as  follows  (l) 
That  no  evidence  had  been  adduced  by 
the  prosecution  to  show  that  any  one 
was  deceived  I  have  mentioned  this 
contention  before,  and  apart  from  the 
defence  of  want  of  intent  to  defraud  the 
matter  is  not  in  my  view  of  great  im- 
portance. It  is  true  that  this  fact  may 
Tl3)  [188*1  8  Mad.  149. 
(14)  [1904]  31  Oal.  411. 
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on  the  right  by  a  company  to  use  cer- 
tain descriptive  words  as  part  of  its 
name. 

The  real  question  was  one  as  between 
the  parties  concerned,  and  the  rights  of 
the  public  were  only  indirectly  mate- 
rial. Here  the  position  of  the  pur- 
chaser is  vital. 

Mr  deGlanville  also  said  that  there 
was  no  direct  evidence  as  to  who  the 
actual  users  of  these  blankets  were. 
This  is  to  some  extent  tiue  but  ib 
plainly  appears  I  think  from  the  evi- 
dence of  the  prosecution,  both  oral  and 
documentary  that  the  respondents'  blan- 
ket were  and  are  largely  bought  by 
persons  in  a  humble  position  in  life 
both  in  the  towns  and  in  the  country 
districts  of  Burma. 

It  was  said  that  the  witnesses  for 
the  prosecution  were  practically  all 
dealers  viz.,  trading  companies  and  that 
therefore,  their  evidence  is  untrust- 
worthy. I  have  already  referred  to  this 
point,  and  it  is  an  important  point,  It 
would  have  been  of  great  assistance  to 
me  had  hatter  evidence  in  this  con- 
nexion been  available.  As  I  have  al- 
ready pointed  out,  however,  there  were 
quite  independent  witnesses  called 
whose  evidence  was  one  of  the  plainest 
possible  character.  Furthermore,  as  I 
have  also  pointed  out  this  was  exactly 
the  kind  of  evidence  called  for  the  prose- 
cution in  the  case  of  The  Madavji 
Dharmasee  Manufacturing  Co,  Ltd. 
(10).  The  above  contentions,  it  will  be 
seen,  were  directed  against  the  case  put 
forward  on  behalf  of  the  prosecution. 

Mr.  deGlanville  went  on  to  argue  that 
oven  were  I  satisfied  that  upon  the  evi- 
dence of  the  prosecution  a  prima  facie 
caso  has  been  made  out,  yet  looking  at 
all  the  evidence  I  ought  to  allow  the 
appeal  He  also  argued  that,  after 
considering  the  evidence  for  the  defence 
I  ought  to  come  to  the  conclusion  that 
the  mark  of  the  respondent  firm  is  not 
known  outside  the  ambit  of  blanket 
dealers  as  the  "  topi  "  mark  blankets, 
but  rather  is  known  generally  to  the 
pnblic  as  the  "  ta]  "  mark  blankets 

No  doubt  there  were  categorical  state- 
ments made  on  behalf  of  the  appellants' 
firm  directly  contradicting  the  evidence 
for  the  respondent.  I  have  already  ref- 
erred to  certain  of  these.  I,  however, 
cannot  help  being  much  impressed  by 
the  apparent  position  and  experience  of 
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and  should  be  taken  into  consideration 
in  dealing  with  the  question  whether 
the  appellants'  mark  is  calculated 
to  deceive  purchasers,  yet  as  I  have 
already  pointed  out  it  is  unnecessary 
for  the  prosecution  to  establish  an 
intent  to  defraud  on  the  part  of  the 
appellants1  firm.  In  this  connexion  I 
would  quote  a  part  of  the  head  note  in 
the  case  of  Madavaji  Dharmasee  Manu- 
facturing Go  Ltd.  v.  Central  India 
Spuming,  Weaving  and  Manufacturing 
Co.  Ltd  (10).  It  runs  as  follows  : 

11  It  was  not  necessary  for  tho  plain  biffs  to 
•prove  caaos  of  notual  deception,  if  tho  defen- 
dants had  put  into  tho  hands  of  middle- mail 
A  means  whereby  ultimata  purchasers  were 
likely  to  be  defrauded.  " 

This,  says  Mr.  McDonnell  on  behalf 
of  the  respondent  firm,  is  exactly  what 
the  appellants  did.  Mr.  deGlanvillo 
relied  here  on  the  case  of  Cope  v  Evans 
(15).  This  was  a  civil  suit  and  it  was 
dismissed  because  there  was  no  evidence 
of  actual  deception  and  no  such  limita- 
tion of  the  plaintiffs'  trade-mark  as  in 
the  opinion  of  the  Court  made  deception 
probable.  A  paasige  in  the  judgment 
of  Hall,  V.  0  ,  occurring  fib  p  150  was 
relied  on  among  others  by  tho  appel- 
lants. The  learned  Vice-Chancellor 
had  been  considering  Seuco  v.  Prove- 
zende  (3)  and  asks  himself  the  ques- 
tions 

"  Have  the  plaintiffs  in  the  present  caso 
shown  that  tho  defendant's  user  of  tho  mark 
will  cause  thoir  goods  to  be  taken  for  the 
plaintiffs'  n  Will  it  be  the  inevitable  conse- 
quence of  the  use  by  the  defendants  of  their 
mark  that  purchasers  in  purchasing  tho 
defendants  cigars  will  believe  that  they 
are  purchasing  the  plaintiffs'  ?  It  is  true 
the  defendants1  mark  cannot  fail  to  attribute 
to  their  goods  the  same  name  aa  ia  used  by 
the  plaintiffs  ? 

and  answers  them  all  in  the  negative. 
Now  it  rruy  be  that  those  questions  are 
fit  to  be  asked  in  a  civil  ca.se  but  the 
present  case  is  a  criminal  prosecution 
and  the  question  is  a  different  one  and 
depends  on  the  wording  of  the  statute. 

Again  Mr.  deCrlanville  quoted  "  the 
Society  of  Motor  Manufacturers  & 
Traders  Ltd..  v.  Motor  Manufacturers 
and  Traders'  Mutual  Insurance  Co. 
Ltd.  (16). 

I  cin nob  attach  much  importance  to 
this  authority  in  the  present  case.  It  is 
not  a  trade-mark  case  and  it  turned  only 

(15)  [1874]  13  Bq,  138—22  W.  H.     4 10=30    L. 

T.  292. 
•(16)  [1925]  1  Oh.  675. 
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the  witnesses  who  testified  on  behalf 
of  the  respondents'  firm.  Furthermore 
four  of  these  witnesses  were  in  my  view 
quite  independent.  Also  I  cannot  Lose 
sight  of  the  mass  of  documentary  evi- 
dence put  in  on  behalf  of  the  respon- 
dent firm.  Some  of  this  no  doubt 
is  open  to  objection.  Certain  orders 
were  produced  without  the  writers  of 
these  being  called  as  witnesses  or  with- 
out their  handwriting  being  identified. 
Mr.  McDonnell  contends  that  under 
8.  32,  sub-8  2,  Evidence  Act,  such  evi- 
dence is  admissible,  lam  in  doubt  as 
to  this,  It  is  unnecessary  for,  me  how- 
ever, to  decide  the  point  for  in  many 
cases  evidence  of  handwriting  was  forth- 
coming, which  would,  I  think,  being 
country  orders  such  as  were  produced, 
be  directly  within  the  provisions  of  the 
Evidence  Aob  I  have  quoted.  Again,  ac- 
count and  other  books  kept  in  the 
ordinary  course  of  business  were  also 
produced.  In  substance,  the  effect  of 
this  evidence  seems  to  me  to  lend  very 
strong  support  to  the  case  for  the  res- 
pondents' firm.  It  is  true  that  the 
evidence  for  the  defendant  contains  cer- 
tain categorical  statements  to  the  con- 
trary. But  upon  careful  examination 
of  that  evidence  as  a  whole  it  seems  to 
me  that  it  falls  short  of  establishing 
the  contention  that  the  respondents' 
mark  did  not  and  does  not  bear  the 
significance  contended  for  The  witnesses 
were  much  more  inclined  to  state  that 
in  their  opinion  the  "  crown  "  would 
and  should  be  translated  by  them  by 
the  word  "  taj  "  or  "  tarapu." 

A  further  strong  point  was  made  by 
Mr.  deQlanville  to  which  I  have  al- 
ready referred.  He  said  that  after 
weighing  the  evidence  as  to  Exs.  6,  7, 
8  and  9  I  must  be  of  opinion  that  the 
crown  mark  was  not  calculated  to  de- 
ceive I  have  dealt  with  this  argument 
and  need  only  add  this  that,  if  for  ex- 
ample in  the  case  of  Ex  6  there  was 
evidence  that  ib  was  generally  known 
in  the  market  as  the  "topi"  mark  I 
should  not  find  it  difficult  to  come  to  the 
conclusion  that  the  "Fez  or  Turkish 
Topi  "on  Ex.  7  might  well  be  calcu- 
lated to  deceive.  Upon  the  whole  I 
have  come  to  the  conclusion  that  the 
2  questions  I  have  indicated  must  be 
answered  in  the  affirmative.  The  only 
question  remaining  then  is  whether 
the  appellants  have  succeeded  in  satisfy- 


ing me  that  they  acted  without  intent 
to  defraud.  In  the  absence  of  any  evi 
dence  at  all  as  to  how  their  mark  came 
to  be  used,  it  is  somewhat  difficult  to 
hold,  that  the  appellants  have  dis- 
charged the  onus  which  is  upon  them. 
I  need  not  elaborate  the  sort  of  evidence 
which  I  should  have  expected  to  find, 
but  an  indication  that  legal  advice  had 
been  taken  or  careful  enquiries  made 
among  traders  before  the  mark  was  dis- 
played would  have  been  of  the  highest 
importance.  It  is  perfectly  true  that  no 
cases  of  purchasers  having  been  de- 
ceived  have  been  proved,  but  in  my  view 
this  fact  standing  alone  is  insufficient 
to  justify  the  contention  that  the  appel- 
lant firm  acted  without  intent  to  de- 
fraud. The  state  of  mind  of  the  persona 
responsible  on  behalf  of  the  appellants, 
firm  for  the  introduction  of  their  trade- 
mark is  a  most  relevant  fact  which! 
could  have  been  established  by  evidence.! 
As  I  have  already  stated,  no  suchj 
evidence  is  before  me.Therefcre,  in  all 
the  circumstances  I  have  come  to  the' 
conclusion  that  the  appellants'  firm  has! 
not  discharged  the  onus  which  is  upon  it  I 
For  the  reasons  I  have  given  I  must, 
hold  that  the  conviction  by  the  learned 
District  Magistrate  was  right.  Further 
it  appears  to  me  that  no  serious  criti- 
oizm  can  be  directed  against  the  sen- 
tence that  was  passed.  The  fine  of 
Rs.  800  does  not  appear  to  me  to  be- 
excessive  in  a  case  of  this  kind,  where  a 
very  large  business  in  the  goods  in  ques- 
tion is  done  throughout  the  province. 
In  coming  to  this  conclusion  I  am  fully 
aware  that  no  attempt  was  made  to- 
show  that  the  appellant  firm  adopted 
their  tirade-mark  either  for  the  purpose' 
of  deceiving  purchasers  or  for  causing 
damage  to  the  business  of  the  respon- 
dents. Believing,  however,  as  I  do,  that 
the  act  of  the  appellant  firm  was  in  fact 
reasonably  calculated  to  cause  persons- 
to  be  deceived,  a  somewhat  substantial 
penalty  seems  to  be  required.  The  ap- 
peal against  both  conviction  and  sen- 
tence therefore  must  be  dismissed. 


M.N./R.K. 


Appeal  dismissed- 
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GARB,   J.  * 

K.  M.  Subbaya  Naidu — Accused — Ap- 
pellant. 

v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  221  of  1929,  De- 
oided  on  3rd  April  1929,  from  order  of 
Diat.  Magistrate,  Rangoon,  in  Criminal 
Regular  Trial  No  I4fl  of  1928 

Criminal  P.  C.,  S,  342  —  Under  S.  342 
after  examination  of  freih  witnesses  for 
Crown  and  recall  and  cross-examination  of 
prosecution  witnesses,  accused  should  be 
examined,  but  violation  of  provisions  of 
S,  342  ••  mere  irregularity  curable  under 
S.  537  if  it  does  not  involve  prejudice  to 
accused— Criminal  P.  C.,  S.  537, 

A  number  of  witnesses  for  tho  prosecution 
were  examined  and  then  tho  accused  himself 
was  examined.  At  tho  next  hearing  two  wit- 
nesses for  the  Grown,  who  had  not  previously 
been  examined,  woro  examined  and  after  thai; 
a  considerable  number  of  tho  other  prosecu- 
tion witnesses  wore  recalled  and  cross-exa- 
mined. Subsequently  tho  defence  witnesses 
woro  examined  but  the  accused  was  not  ex  a. 
mined  again  and  a  judgment  was  passed 
against  him, 

Held  .  that  the  provisions  of  8.  342  wore 
not  obeyed  as  that  section  would  require  tho 
accused  to  bo  re-oxammed  when  tho  prose- 
cution witnesses  had  boon  recalled  and  cross- 
examined  aud  to  be  further  examined  after 
two  fresh  Grown  witnesses  had  been  exa- 
mined. [P  332  G  1] 

Held  further  ;  that  such  violation  if  it  did 
not  lead  to  a  failure  of  justice  would  not  viti- 
ate the  proceedings  and  is  a  mere  irregularity 
which  could  be  cured  under  S.  537  :  A.  I.  R. 
1922  Mad.  512  ;  .4.  I.  R.  1923  CaL  196  ;  A.  I. 
R,  1923  Gal,  668  ,  A.  I.  R  1923  CaL  470  ,  A.  I. 
R.  1924  Gal.  975,  7)m,  from.  ,  A.  I.  It.  1924 
T,ah.  84  ,  A.  I.  R.  1925  Pat.  414  ;  A.  I.  R.  1923 
AIL  81  ;  A.  I.  R.  1925  Rang.  258  ,  A.  I.  R  1927 
P.  C.  44,  Rrl.  on.  ;  25  Mad.  61  (P.  C.)  and 
A.I.R.  1923  Mad.  609  (F.B.),  Ref.  [P  333  C  2] 

Villa— for  Appellant. 

Tun  Byu — for  the  Crown. 

Judgment— On  or  about  20th  Janu- 
ary 1928,  a  leaflet  headed  "Are  we  dogs" 
was  distributed  at  various  places  on  the 
railway  line  between  Rangoon  and  Man- 
dalay  from  a  passing  train  and  also  at 
Mandalay  itself  where  at  that  time  a 
meeting  of  the  Hindu  Sabha  was  being 
held.  On  10th  March  1928  the  Commis- 
sioner of  Police,  Rangoon,  under  the 
orders  of  the  Local  'Government  filed  a 
complaint  under  S.  124-A,  Penal  Code 
against  the  present  appellant  K.  N.  Suh- 
baya  Naidu.  the  editor  of  a.  newspaper 
called  "  The  Desopakari  "  and  Chollan 
Pillay,  the  Assistant  Manager  of  that 
paper.  At  that  time  the  appellant  was 


not  to  be  found  and  Chellan  Pillay  alone- 
was  tried.  He  was  convicted  by  the  Dis- 
trict Magistrate  of  Rangoon  hut  on  ap- 
peal was  acquitted  by  this  Court  on  15th 
August  1928.  On  22nd  October  1928 
the  appellant  surrendered  himself  to  the 
District  Magistrate  in  Rangoon,  who 
then  proceeded  to  try  him  for  the  offence 
and  has  convicted  him  and  sentenced  him 
to  three  years'  rigorous  imprisonment. 
Against  that  conviction  he  appeals. 

The  petition  of  appeal  is  lengthy  and 
verbose  It  contains  contentions  that  the 
District  Magistrate  had  no  jurisdiction 
to  try  the  case  and  that  the  leaflet  was 
not  seditious  and  the  rest  of  it  may  be 
summed  up  into  the  contention  that  the 
evidence  in  the  case  was  not  sufficient  to 
prove  the  publication  of  the  leaflet  by 
the  appellant.  At  the  hearing  of  this  ap- 
peal Mr.  Villa,  who  appeared  for  the  ap- 
pellant, has  dropped  the  contention  that 
the  District  Magistrate  had  no  jurisdic- 
tion. I  may  say  also  that  that  contention 
was  really  unsustainable.  Part  of  the 
evidence  against  the  appellant  is  to  the 
effect  that  he  had  this  leaflet  set  up  in 
type  in  his  own  press  at  Rangoon  and  if 
that  fact  is  proved,  then  clearly  the  Dis- 
trict Magistrate  of  Rangoon  could  try  the 
case.  Other  evidence  is  to  the  effect 
that  the  appellant  distributed  the  leaflet 
at  various  stations  on  the  Rangoon  Man- 
dalay Line,  while  he  was  travelling  from 
Rangoon  to  Mandalav  and  if  that  fact  is 
proved,  under  S.  183,  Criminal  P.  C.,  the 
District  Magistrate  had  jurisdiction.  Mr. 
Villa  has  also  dropped  the  contention 
that  the  leaflet  was  not  seditious.  Ob- 
viously it  was  almost  seditious  and  in- 
flammatory composition  containing  direct 
incitement  to  murder  every  Englishman 
in  Burma,  referring,  in  particular,  to  the 
collection  of  the  thathameda  tax.  Mr 
Villa  has,  however,  raised  a  further  con- 
tention of  law  that  the  trial  is  invalid  by 
reason  of  the  District  Magistrate's  failure 
to  observe  the  provisions  of  S.  342,  Cri- 
minal P.  C. 

The  facts  relevant  to  this  contention 
aie  that  up  to  28th  November  1928,  25 
witnesses  for  the  prosecution  had  beon 
examined.  The  accused  himself  was  then 
examined.  His  examination  was  vary 
brief  ;  but  he  said  at  its  close  thai  he 
had  prepared  a  statement  which  would  be 
translated  and  filed  in  Court,  lie  did  in 
fact  put  in  a  lengthy  statement  occupy- 
ing four  pages  of  type.  This  is  dated 
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Uth  December  1928.  When  it  was  ac- 
tually filed,  does  not  appear  on  the  re- 
cord ;  but  it  seams  probable  that  it  was 
filed  on  17th  December,  which  was  the 
date  of  the  next  hearing  after  28th 
November.  Probably  it  was  put  in  at 
i the  beginning  of  that  hearing.  At  that 
j hearing  two  witnesses  for  the  Crown, 
who  had  not  previously  been  examined, 
were  examined  and  after  that  a  consider- 
able number  of  the  other  prosecution 
witnesses  were  recalled  and  cross-exa- 
mined on  17th  and  18th  December.  On 
8th  January  1929,  the  defence  witnesses 
i were  examined  and  finally  judgment  was 
!passed  on  4th  February  1929.  After  his 
examination  on  28th  November  the  ap- 
pellant was  not  examined.  There  can  be 
|no  doubt  that  here  the  District  Magis- 
trate did  disobey  the  provisions  of  S  342 
of  the  Coda.  That  section  lays  down  that 
the  Court  shall  examine  the  accused 
generally  on  the  case  after  the  witnesses 
for  the  prosecution  have  been  examined 
and  before  he  is  exiled  on  for  his  defence. 
I  have  no  doubt  that  this,  applied  to  the 
present  case,  would  require  the  accused 
bo  be  re-examined  when  the  prosecution 
witnesses  had  been  recalled  and  cross- 
examined  after  he  was  finally  charged  and 
there  is  equally  no  doubt  that,  after  two 
fresh  prosecution  witnesses  had  been  exa- 
mined after  the  framing  of  the  charge, 
the  section  requires  that  the  accused 
should  be  further  examined. 

The  question  is  whether  this  is  merely 
an  irregularity  which,  if  no  prejudice  has 
been  caused  thereby  to  the  accused,  is 
curable  under  S  537  of  the  Code  or  whe- 
ther it  is  an  illegality  which  vitiates  the 
trial  altogether  Before  discussing  this 
question  fully,  I  would  say  that  in  my 
opinion  the  Lirregularity  or  illegality 
whichever  it  may  be  has  not  in  any  way 
prejudiced  the  appellant  The  evidence 
of  the  two  additional  witnesses  called 
after  his  examination  though  relevant 
added  nothing  of  any  very  material  im- 
portance to  the  case  as  it  stood  before 
that  ,  nor  did  there  emerge  from  the 
cross-examination  of  the  other  prosecu- 
tion witnesses  anything  which  required 
further  explanation  by  the  accused. 

On  the  question  now  to  be  decided, 
there  is  a  very  considerable  difference  of 
opinion  among  the  High  Courts  in 
India.  In  the  case  of  Re,  Maruda  Muthu 
V^nniaji _(!),_  a  Bench  of  _the  Madras 
(1)  A.I.R.  1922  Mad.  512=45  Mad.  820. 


High  Court  held  that  the  failure  to  exa- 
mine an  accused  person  after  the  prose- 
cution witnesses  had  been  recalled  and 
cross-examined  after  the  framing  of  the 
charge  was  not  a  mere  irregularity  cur- 
able under  8.  537  but  an  illegality  which 
vitiated  the  trial.  This  case,  however, 
was  overruled  in  part  at  any  rate  by 
Varisai  Eowther  v.  Emperor  (2),  in 
which  four  out  of  the  Full  Bench  of  five 
Judges  held  that  when  an  accused  person 
had  once  been  examined  after  the  prose- 
cution had  finished  calling  evidence  it 
was  not  obligatory  on  the  Court  to  quos1- 
tion  him  again  after  the  cross-examina- 
tion and  re-examination  of  the  prosecu- 
tion witnesses  recalled  at  the  instance 
of  the  accused  under  S.  256  of  the  Code 
The  Full  Bench  further  held  that,  if  the 
prosecution  called  fresh  evidence  after 
the  charge  was  framed,  the  accused  must 
be  questioned  generally  on  the  cage  after 
this  further  examination  of  the  prosecu- 
tion witnesses.  The  Calcutta.  High  Court 
has  in  several  cases  taken  the  view  set 
out  in  In  re,  Maruda  Mutliu  Vannian 
(1).  These  oases  are  Mazahar  All  v. 
Emperor  (3) ,  Jummon  Christian  v. 
Emperor  (4)  ;  Pramatha  Nath  Mukerjeo 
v.  Emperor  (5)  and  Legal  Remembrancer \ 
Bengal  v  Satish  Chandra  Roy  (6) 

On  the  other  hand  in  Byrne  v.  Empe- 
ror (7),  one  Judge  of  the  Lahore  High 
Court  held  that  when  the  witnesses  for 
the  prosecution  had  been  examined  and 
cross-examined  at  considerable  length  be- 
fore the  framing  of  the  charge  and  the  ac- 
cused had  at  that  stage  been  examined,  the 
failure  to  re-examine  the  accused  after 
the  further  cross-examination  of  the  wit- 
nesses after  the  framing  of  the  charge 
was  a  mere  irregularity  and  no  ground 
for  setting  aside  the  findings  of  the  trial 
Court  unless  it  had  occasioned  a  failure 
of  justice.  A  considerably  stronger  case 
than  this  is  Mohiuddin  v.  Emperor  (8), 
in  which  a  Bench  of  the  P.itna  High 
Court  held  . 

"la  every  case  in  which  the  legality  of  a 
trial  u  challenged  on  the  ground  that  the 
provisions  of  S.  342,  Criminal  P.  0.,  1898, 
have  nob  been  complied  with,  the  beat  ia  whe- 
ther there  has  been  prejudice  to  the  accused 
by  reason  of  the  absence  of  judicial  questions 
"  "(2)  A.  I.  R.  1923  Mad.  009-46  Mad.  449 
(P.B.). 

(3)  A.  I.  R.  1923  Oal.  196—50  Gal.  223, 

(4)  A.  I.  B.  1923  Gal.  668=50  Gal.  308. 

(5)  A.  I.  B.  19'23  Gal,  470=50  Gal.  5L8. 

(6)  A.  1.  R.  1924  Gal.  975=51  Gal.  924. 

(7)  A.  I.  B.  1924  Lah.  84=4  Lah.  61. 

(8)  A.  I.  R.  1925  Pat.  414=4  Pat.  493. 
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and    whether   the    defect  is  cured  by  S.  537  of 
the  Code." 

Another  oase  is  Emperor  v.  Bechu 
Chaube  (9),  which  was  before  one  Judge 
of  the  Allahabad  High  Court.  In  that 
oase  a  fresh  witness  for  the  prosecution 
had  been  examined  after  the  cross-exami- 
nation of  the  accused,  who  was  not  further 
examined  on  his  evidence.  That  witness, 
however,  did  not  add  materially  to  the 
evidence  which  had  been  already  given 
for  the  prosecution  and  which  the  ac- 
cused had  an  opportunity  of  explaining. 
It  was  held  that,  though  there  was  an 
error,  it  did  not  in  the  circumstances 
vitiate  the  proceedings  This  case  was 
followed  by  my  learned  brother  Brown 
in  Nga  Ilia  U  v.  Emperor  (10).  In  that 
case  no  fresh  witnesses  for  the  prosecu- 
tion had  been  examined  after  the  exami- 
nation of  the  accused  and  the  question 
before  the  Court  was  whether  the  failure 
do  examine  tho  accused  further  after  the 
prosecution  witnesses  previously  exa- 
mined had  been  recalled  and  cross-exa- 
mined was  a  more  irregularity  or  illega- 
lity which  vitiated  the  trial,  it  was  held 
that  it  was  a.  more  irregularity. 

Considering  the  judgments  in  the  cases 
above-mentioned  it  seems  to  me  that  the 
Calcutta  and  Madras  High  Courts  have 
taken  a  vory  highly  technical  view  of  the 
question  while  the  other  High  Courts 
have  dealt  with  it  in  relation  to  the 
merits  of  the  cases  before  them.  The 
view  that  tho  omission  again  to  examine 
the  accused  is  an  irregularity  ourable 
Under  S.  037,  Criminal  P  C.,  and  not  an 
illegality  which  vitiates  the  trial  in  my 
opinion,  receives  very  considerable  sup- 
port from  the  judgment  of  their  Lord- 
ships of  the  Privy  Council  in  Abdul 
Rahman  v.  Emperor  (ll).  Tho  question 
before  their  Lordships  in  that  oase  was 
the  etfect  of  a  failure  properly  to  carry 
out  the  provisions  of  S.  3GO,  Criminal 
P.  C.,  in  regard  to  the  reading  over  to 
witnesses  of  their  depositions.  Their 
Lordships  drew  a  distinction  between 
that  question  and  the  question  which 
arose  in  Subrahmania  Ayyar  v.  Emperor 
(12),  where  the  procedure  adopted  was 
one  whioh  the  Code  positively  prohi- 
bited. The  concluding  paragraph  in  their 
Lordships 'judgment  runs  as  jollpws  : 

(i)J  A."!.  Jtt.  iyJ23  All.  81=45  Ali7i24.         " 
(10)  A.  I.  R.  1925  RaDg   24P=3  Rang.  139. 
(11)  A.  I.  R.  1927    P.    G.    44=5   Rang.   53=54 

I.  A.  96  (P.O.). 

(12)  [1902]25;Mad.lGl=28  I,  A.  257=8  Bar.  ICO 
(P.C.). 


"To  sum  up,  in  the  view  which  their  Lord- 
ships take  of  the  several  sections  of  the  Coda 
of  Criminal  Procedure,  tho  bare  fact  of  auoh 
an  omission  or  irregularity  an  occurred  ID  the 
case  under  appeal,  unacoomponied  by  any 
probable  suggestion  of  any  failure  of  justice 
having  been  thereby  occasioned,  is  not;  enough 
to  warrant  the  quashing  of  a  conviction, 
which  on  their  Lordships'  view,  may  bo  sup- 
ported by  the  curative  provisions  of  Ss  535 
and  537.  Their  Lordships  will  humbly  advisa 
His  Majesty  that  this  appeal  should  be  dis- 
missed." 

These  remarks,  in  my  opinion,  apply 
with  equal  force  to  the  undoubted  error 
which  has  occurred  in  this  oase,  and  in 
my  view  they  render  strong  support  to 
the  view  taken  by  ray  learned  brother 
Brown  in  the  case  ahovo  mentioned.  As 
I  have  already  said  that  the  omission 
which  occurred  in  this  case  has  not  in 
any  way  prejudiced  the  appellant  nor 
was  there  anything  about  it  whioh  could 
lead  to  a  failure  of  justice  being  occa- 
sioned by  it,  I  hold  that  the  District, 
Magistrate's  error  does  not  vitiate  the 
proceedings  and  is  a  mere  irregularity 
whioh  is  cured  hy  the  provisions  of 
S.  537,  Criminal  P.  C.  (nis  Lordship 
then  discussed  evidence  as  regards  emana- 
tion of  the  leaflet  and  of  its  distribution 
on  the  Railway  lino  and  at  Mandalay  and 
proceeded).  His  defence  is  of  little  or  of 
no  value  and  is  certainly  not  sufficient 
to  rebut  the  prosecution  case,  if  that  is 
believed.  After  a  careful  consideration 
of  the  evidence  I  think  that  although  the 
case  was  not  in  some  respects  as  well 
handled  as  it  might  have  been,  the 
District  Magistrate  was  right  in  holding 
the  guilt  of  the  appellant  to  be  true, 
The  appeal  is  therefore  dismissed. 

P.N./R.K.  Appeal  dismissed. 
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HEALD  AND  MYA  Bu,  JJ. 

P.  L.  T.  A.  R.  Chettyar  Firm  —  Ap- 
pellant. 

v. 

Maung  Kyaing  and  another — Respon- 
dents. 

Letters  Patent  Appeal  No.  108  of  1928, 
Decided  on  18th  February  1929,  from 
judgment  of  High  Court,  reported  iu  4. 
I.  R.  1929  Rang.  17. 

Tranifer  of  Property  Act,  S.  41—  Kt  lessee 
of  Government  land,  transferring  lease  to  2V 
by  registered  deed — N  not  getting  his  name 
entered  hi  rolls  as  transferee  and  not  taking 
steps  to  obtain  possession  and  further  aj- 
lowing  document  of  lease  to  remain  in  J^'a 
poiaesiibn — N  acts  negligently  and  K's  posi- 
tion as  ostensible  owner  must  be  implied 
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from  hii  neglect  and  it  being  N's  duty  to 
•ee  to  mutation  of  namei  he  cannot  throw 
blame  on  registering  or  revenue  officer! — K 
then  •urrenderini;  lease  of  land  to  Govern- 
ment and  inilead  receiving  new  leaiei  of 
house  iilei  into  which  part  of  land  covered 
by  original  leaie  was  divided  and  transfer- 
ring lease  of  one  of  house  sites  to  M — In  suit 
brought  by  N  on  the  itrengh  of  transfer  of 
original  lease  for  possession  of  house  site,  if 
Jf  looks  merely  at  lease  issued  by  Govern- 
ment  and  at  his  transferor's  possession  of 
land,  he  is  entitled  to  rights  under  S.  41  — 
Lower  Burma  Town  and  Village  Lands  Act, 
SB.  29  and  34. 

Whore  K,  lessee  of  Government  land,  trans" 
Jarred  the  lease  to  N  by  registered  deed  but 
whoro  N  did  not  apply  to  get  his  name  en- 
tered in  bho  rolls  aa  transferee,  and  did  not 
Also  take  stops  to  obtain  possession  of  the  land 
and  further  allowed  the  documsnt  of  lease  to 
remain  in  possession  of  K,  N  Acts  negligently 
and  his  consent  to  A'1?  position  as  ostensible 
owner  must  be  implied  from  his  acquiescence 
and  failure  to  take  reasonable  precautions  and 
AS  it  is  the  transferee's  business  to  see  to  the 
mutations  of  names  he  cannot  shift  the  res- 
ponsibility on  to  the  registering  or  the  re- 
venue officers  and  where  K  surrendered  the 
land  to  Government  as  it  wanted  to  divide  it 
into  houso  Bites  and  laying  out  roads  and  re- 
ooived  instead  new  lease  for  house  sites  into 
which  part  of  land  covered  by  tho  original 
lease  was  divided  and  where  K  transferred  the 
lease  of  one  of  tho  house  sites  by  registered 
deed  to  M  who  got  his  name  entered  in  the 
rolls  as  transferee  and  where  N  sued  M  for 
possession  of  the  house  site  on  the  strength  of 
the  transfer  of  the  original  lease,  suoh  trans- 
feree, if  ho  looks  merely  at  the  lease  issued  by 
the  Government  and  at  his  transferor's  posses- 
sion of  tho  land,  is  not  guilty  of  any  default 
as  would  deprive  him  of  the  rights  given  by 
S,  41:  A.  I.  R.  1929  Rang.  17,  Confirmed 

[P  33501,  2] 

Clark — for  Appellant. 

Kya  Gaing — for  Respondents. 

Judgment.  —This  is  an  appeal  from 
the  judgment  of  a  single  Judge  of  this 
Court  in  Second  Appeal  No  722  of  1927, 
the  Judge  who  passed  the  judgment  hav- 
ing declared  that  the  case  is  a  fit  one  for 
appeal  under  the  provisions  of  Cl.  13, 
Letters  Patent,  constituting  this  Courfc 
The  short  facts  are  as  follows: 

One  Ma  Gun  held  from  Government 
a  lease  of  a  holding  of  town  land  in  Pegu 
town  and  transferred  her  lease  of  that 
land  to  the  present  appellants  by  regis- 
tered deed,  but  appellants  never  took  auy 
steps  to  h'lve  their  names  entered  in  the 
roll  of  town  lands  as  transferees  of  the 
lease,  which  remained  in  the  rolls  in 
the  name  of  Ma  Gun.  Appellants  then 
transferred  the  lease  to  one  Ma  Thein 
Yin  and  Ma  Thein  Yin  got  her  name  en- 
tered in  the  rolls  as  transferee  of  the 


lease.  In  the  year  1923  Ma  Thein  Yin 
transferred  the  lease  back  to  appellants 
by  registered  deed  but  appellants  did  not 
obtain  possession  of  the  document  of 
lease  and  did  not  get  their  names  entered 
in  the  rolls  as  transferee  a  Subsequently 
Government  decided  to  divide  the  lands 
in  that  part  of  the  town  into  house 
sites  and  to  lay  out  roads,  and  Mi  Thein 
Yin,  as  being  the  registered  lessee,  was 
approached  and  agreed  to  surrender  the 
lease  and  to  receive  Jnstead  new  leases 
for  eight  separate  house  sites  into  which 
part  of  the  land  covered  by  the  original 
lease  was  divided,  the  remainder  of  that 
land  being  reserved  by  Government  for 
roads.  Ma  Thein  Yin  then  transferred 
the  lease  of  goe  of  the  house  sites  to  the 
present  respondents,  Maung  Kyaing  and 
Ma  Mya  Kin,  by  registered  deed,  and  re- 
spondents got  their  names  entered  in  the 
rolls  as  transferees  of  the  lease.  Appel- 
lants on  the  strength  of  the  transfer  of 
the  original  lease  by  Ma  Thein  Yin  to 
them  sued  respondents  for  possession  of 
the  house  site 

This  Court  found  that  appellants  were 
estopped  from  asserting  their  title  to  the 
lease  in  favour  of  respondents  because 
they  failed  to  obtain  the  original  lease 
from  Ma  Thein  Yin  or  to  get  their  names 
entered  in  the  town  lands  rolls  as  trans- 
ferees of  that  lease,  and  because  they 
stood  by  and  allowed  respondents  to  build 
a  house  on  the  land  when  they  had  notice 
that  a  lease  in  derogation  from  their 
rights  had  been  made  by  Government 
and  had  been  transferred  to  respondents. 
Mg.  Kyaing  v.  P.  L.  T.  A.  B.  Ohettyar 
Firm  (1). 

Appellants  appeal  from  that  decision 
on  grounds  that  respondents  were  negli- 
gent in  failing  to  enquire  into  Ma.  Thein 
Yin's  title,  that  in  view  of  that  failure 
respondents  could  not  be  in  the  position 
of  bona  fide  transferees  for  consideration 
without  notice  from  an  ostensible  owner, 
that  there  was  no  estoppel  against  them, 
that  respondents  had  notice,  actual  or 
constructive,  of  their  title,  that  if  res- 
pondents had  made  proper  enquiry  they 
would  have  found  that  the  land  covered 
by  the  lease  transferred  to  them  formed 
part  of  the  land  covered  by  the  earlier 
lease  which  was  in  Ma  Thein  Yin's  name 
and  that  they  ought  to  have  enquired 
how  Ma  Thein  Yin  came  to  obtain  the 
subaequen  t  leases  of  the  honqe  qjfrflR.  Mi  ah 

(I) "A.  1.  K.  1VI2J  Hang,  I7=aj  Rftug.  did ' 
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Ma  Thein  Yin  waa  not  in  faot  an  oaten- 
-Bible  owner  of  fc he  "property  and  that  the 
faot  that  Ma  Thein  Yin  was  entered  in 
the  rolls  as  lessee  of  the  lands  was  not 
due  to  their  negligence. 

It  is  clear  that  if  respondents  had  en- 
quired they  would  have  found  that  the 
lease  which  Ma  Thein  Yin  transferred  to 
them  was  a  lease  recently  made  by  Go- 
vernment to  Ma  Thein  Yin,  and  that  if 
they  had  gone  further  they  would  have 
found  4hat  Ma  Thein  Yin  was  the  regis- 
tered lessee  under  the  original  lease 
which  covered  those  lands.  There  can, 
in  our  opinion,  be  no  doubt  that  Ma 
Thein  Yin  was  an  "ostensible  owner" 
of  the  property,  but  appellants'  main 
contention  is  that  she  was  not  an  osten- 
sible owner  with  their  consent,  express 
or  implied,  or  by  reason  of  any  default 
on  their  part  They  say  that  the  default 
was  on  the  pait  of  the  registering  offi- 
cer or  the  revenue  officer  in  charge  of 
town  lands  because  under  S.  29,  Town 
Lands  Act,  it  was  the  duty  of  the  regis- 
tering officer  who  registered  the  trans- 
fer of  the  lease  by  Ma  Thein  Yin  to  them 
to  send  to  the  revenue  officer  a  true 
copy  of  the  entries  in  the  indexes  of  the 
registration  registers  relating  to  the 
transfer.  It  is  true  that  there  was  pro- 
bably some  default  on  the  part  of  the 
registering  officer  or  the  revenue  offi- 
cer, but  the  faot  remains  that  appellants 
have  allowed  the  lands  to  remain  in  Ma 
Thein  Yin's  name  since  1923.  They 
could  have  applied  at  any  time  for  muta- 
tion of  n  ana  eg  and  the  Act  contains  pro- 
vision in  S.  34  for  such  mutation.  Fur- 
ther in  addition  to  allowing  the  lands 
to  stand  in  Ma  Thein  Yin's  name,  they 
allowed  the  title  deed  in  the  shape  of  the 
document  of  lease  to  remain  in  Ma  Thein 
Yin's  possession  and  they  allowed  Ma 
Thein  Yin  to  remain  in  occupation  of  the 
land.  It  seems  clear  therefore  that  Ma 
jThein  Yin  was  ostensible  owner  of  the 
^property  by  reason  of  their  neglect  to 
jtake  the  ordinary  precautions  which 

transferee  of  a  lease  of  town  lands 
ought  to  take  and  that  their  consent  to 
Ma  Thein  Yin's  position  as  ostensible 
owner  must  be  implied  from  their  acqui- 
escence and  from  their  failure  to  take 
reasonable  precautions. 

We  are  not  satisfied  that  in  the  cir- 
cumstances of  this  particular  case  where 
the  land  had  recently  been  laid  out  into 
house  sites  by  Government  and  leases 


had  been  issued  by  Government  it  would 
be  reasonable  to  expect  a  transferee  of 
one  of  the  leases  so  issued  to  look  be- 
yond the  lease  itself,  and  in  a  case  like 
the  present,  where  if  he  had  made  fur 
ther  enquiries,  he  would  have  found  that 
his  t ran  sf error  who  was  in  possession  of 
the  property  at  the  time  of  the  transfer, 
had  prior  to  the  issue  of  the  lease  trans- 
ferred been  in  possession  of  the  property 
under  an  earlier  lease,  that  his  transferee1 
was  the  registered  lessee  under  that 
earlier  lease  and  that  she  had  actually 
remained  in  possession  of  the  document 
evidencing  that  earlier  lease  until  the 
issue  of  the  new  leases,  the  transferee 
who  looked  merely  at  the  lease  recently 
issued  by  Government  and  at  his  trans- 
ferrer's  possession  of  the  land  was  guilty 
of  any  default  such  as  would  deprive  him 
of  the  rights  given  by  S.  41,  T.  P.  Act. 
We  therefore  see  no  reason  to  interfere 
and  we  dismiss  the  appeal  with  costs, 
advocate's  fee  for  this  appeal  to  be  ten 
gold  mohurs. 

P.N./R  K  Appeal  dismissed. 
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BROWN  AND  CHARI,  JJ. 

Tafuzzal  Ahmad — Appellant, 
v. 

Maung  Shwe  Kyi  and  others — Respon- 
dents. 

First  Appeal  No.  14  of  1929,  Decided 
on  26th  July  1929,  from  decree  of  Addl. 
Dist.  Judge,  Tavoy,  in  Civil  Beg.  Suit 
No.  6  of  1928. 

(a)  Buddhist  Law  (Burmese)— N  few  days 
before  his  death  telling  hii  children  by  firil 
wife  to  give  K  hii  second  wife  certain  pro- 
perty in  lieu  of  her  share — K  contenting  to 
this  and  accepting  it  few  days  after  N't 
death— Property  little  more  than  nominal 
consideration— No  specific  performance  of 
such  contract  can  be  ordered  and  doctrine 
of  part  performance  also  is  inapplicable  and 
K  is  not  hound  by  such  contract — Part 
performance— Specific  Relief  Act  S.  28— 
Contract  Act  S,  4. 

N,  9  or  10  days  before  his  death  told  his 
children  bj  Arab  wife  to  give  certain  property 
to  her  second  wife  K  in  lieu  of  her  share  in 
the  estate.  1C  expressed  her  consent  to  this 
and  accepted  the  property  from  thu  children 
2  or  3  days  after  J/'B  death  allowing  it  to  be 
understood  that  she  would  not  make  any 
further  claim  to  the  estate.  The  property  that 
K  received  waa  a  little  more  than  a  nominal 
consideration  having  regard  to  her  share  in 
the  estate.  The  children  relied  on  the  release 
and  contended  that  K  was  not  entitled  to 
claim  anything. 


336  Rangoon 


TAFUZZA&  AHMAD  v.  MAUNG  SHWB  KYI 


192£ 


Held:  that  A's  consent  bo  the  contract  was 
largely  influenced  by  hor  disturbed  state  of 
mind  and  could  hardly  be  called  free  consent. 

Jlcld  further:  thai;  the  contract  was  BO  in- 
equitable that;  no  Court  would  pass  a  decree 
for  s pacific  performance  thereof  in  favour  of 
children,  nor  could  the  doctrine  of  part  per- 
formance or  any  of  tha  equities  arising  there- 
from could  be  applied  in  their  favour  and  K 
could  not  bo  bound  by  tha  contract. 

[P  337  G  1] 

•  (b)  Family  arrangement — Agreement  at  to 
division  of  family  properly — Heir  giving  up 
his  undoubted  rights  to  it  without  consi- 
deration and  without  profemonal  advice — 
No  fraud  or  undue-influence — Still  agree- 
ment can  be  let  aside, 

An  agreement  AS  to  division  of  the  family 
property  can  be  set  [abide  where  tho  boir  gives 
up  property  to  which  he  had  undoubted  righta 
without  consideration  or  whore  he  was  ignor- 
ant or  without  professional  assistance,  oven 
though  there  was  uo  evidence  ot  fraud  or 
undue  influence.  A.  I.  R.  l'J2i  Fat.  41J,  tfolt. 

[P  33d  U  1J 

Them  Maung  —for  Appellant. 
Maung  Run — for  Respondents 
Judgment. — The  appellant  Tafuzzal 
Ahmed  tiled  a  suit  against  the  respon- 
dents for  partition  of  the  estate  of  one  Q 
Su  Tha  (deceased)  U  Su  Tha  tirst 
married  one  Ma  Tun,  and  the  respon- 
dents are  his  children  and  grandchildren 
by  her.  After  her  death  ho  married  Ma 
Po,  with  whom  he  lived  as  husband  and 
wife  for  some  9  or  10  years-  U  Su  Tha 
died  in  about  September  19*7.  The 
-appellant  claims  that  since  U  Su  Tba's 
death  Ma  Po  has  sold  to  him  by  regis- 
tered deed  her  share  in  tho  estate-  He 
olaims  that  she  has  never  yet  been  given 
her  share  and  sues  the  other  hoirs  for 
partition.  The  defendants  do  not  admit 
the  validity  of  the  transfer  by  Ma  Po  to 
the  appellant,  and  they  olaiin  further 
that  Ma  Po  was  given  and  accepted 
certain  property  in  full  satisfaction  of  all 
her  claim  against  the  estate,  and  that 
she  is  not  therefore  any  longer  entitled 
to  claim  anything.  It  appears  that 
about  9  or  10  days  before  his  death  when 
he  knew  thab  he  was  about  to  die,  U  Su 
Tha  called  together  his  children  and  his 
wife,  and  a  number  of  elders  He  then 
stated  in  the  presence  of  the  elders  that 
he  was  going  to  give  his  wUe  Ma  Po 
Us.  200,60  baskets  of  paddy,  ten  annas 
weight  of  gold  and  a  piece  of  garden,  and 
thab  if  Ma  Po  agreed  to  ta,ke  this,  it 
would  be  understood  that  she  would 
'have  no  more  interest  in  the  remaining 
estate.  To  this  it  is  said,  that  Ma  Po 
agreed.  The  defendants  go  on  to  say 


that  after  U  Su  Tha's  death,  they  made 
over  the  property  to  her  in  accordance 
with  the  directions  of  the  deceased,  and 
that  she  accepted  in  full  satisfaction  of 
her  claim.  Ma  Po  admits  that  0  Su 
Tha  spoke  about  her  getting  this  pro- 
perty, before  his  death,  but  she  denjes 
that  she  agreed  to  accept  it.  She  does 
not  admit  accepting  the  properties  after 
his  death. 

As     to   what     took    place,    before    tho 
death    of    U     Su    Tha,    the    defendants 
have     established    their    case    satisfac- 
torily.    Not    only    the  two     defendants 
Maung     Shwe     Yi     and     Maung     Shwe 
Kyi    give    evidence  on    this  point,  Ibub 
they    are    corroborated    by  independent 
witnesses    Maung   Dwe,  Kya    Yan,    and 
Aung  Tun.     We  see  no  reason  for  not  ac- 
cepting the  evidence   of    those  witnesses. 
There  is   no   rebutting  evidence  on    tho 
point,  except  that  of  Ma  Po   herself      A* 
to    what    took    place    after    U    Su   Tha's 
death,  Maung  Dwe,  Kya  Yan,  Aung  Tun, 
Shwe  Thi,  and  Po  Mya  all  givo    evidence 
as   well    as  two   defendants  Shwe  Yi  and 
Shwe  Kyi.     U  Dwe   says  that   two   days 
after  the  death,  Shwe  Yi    and    Shwe  Kyi 
called    him    to    the    house  and    he   went 
there,  and  in  his  presence  Ma  Po  was  given 
Es.  200,  50  baskets  of  paddy,    and  as.  10 
weight   of   gold.     Four  days  later  Shwe 
Kyi  gave  Us     8  to    Ma  Po    in    lieu  of    50' 
baskets  of  paddy .     He  says  that    Po  Mya 
asked  Ma  Po  whether  she  had  received  all 
the  property  arranged  to  be  given  her    by 
U  Su  Tha  before  his  death,    and  she   ad- 
mitted that  she  had  received    the   same 
Kya  Yan  gives   similar   evidence.     Aung 
Tun  deposes  to  Ma  Po   admitting  having 
received  the  property.     U  Shwe  Thi  says 
that  at  the  feeding  of   the  Phongyi  after 
the  death  of  U  -Su  Tha,  Shwe  Yi   asked 
Ma  Po  whether  she  would    abide  by    the* 
direction  of   his  father,    and  she   agreed 
He  did  not  see  the  actual    payment      Po- 
Mya  also  says  that  Ma    Po  told  Shwe  Yi 
she  would  abide  by  the  directions  of  his 
father,  and  that  Shwe  Yi  on   being  asked 
mentioned  what   the   property   was.     Po 
Mya,  however,  contradicts  U  Dwe's  state- 
ment that  he,  Po  Mya,  questioned  Ma  Po 
as  to  whether  she  had  received    the  pro-' 
perty  and  was  told  by  her  that  she  did. 

We  think  that  this  evidence  sufficient- 
ly shows  that  Ma  Po  did  accept  the  pro- 
perty after  U  Shwe  Tha's  death.  The  ap- 
pellant values  the  estate  at  considerably 
over  Bs.  10,000-  '  The  defendants  claim 
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that  this  is  an  overvaluation,  but  the 
defendant  Bhwe  Yi  admits  in  hia  cross- 
examination  that  according  to  their  esti- 
mate the  whole  estate  is  worth  nearly 
Bs,  10,000.  He  further  admits  that  the 
property  received  by  Ma  Po  would  be 
worfch  Ra  300  to  400  only-  The  appel- 
lant claims  that  some  of  Lho  property  of 
tho  estate  was  the  lettetpwa  property  of 
Ma  Po  and  the  deceased  The  defendants 
dispute  this,  except  as  to  a  comparative- 
ly insignificant  portion  of  tho  property. 
Assuming  that  the  whole  oE  the  estate 
was  the  atetpwa  property  of  Su  Tha,  Ma 
Po's  quarter  share  in  that  property  would 
still  amount  on  Shwe  Yi's  admission  to 
about  Us.  LJ.500-  It  is  quite  clear  there- 
fore, that  what  MA  Po  got  bears  no  rela- 
tion whatsoever  to  what  she  as  an  heir 
was  entitled  to  get  under  Buddhist  1'ju.w, 
and  this  fact  ia  admitted  by  the  defen- 
dants. Maung  Shwe  Kyi  says  . 

"I  novor  enquired  to  find  out  tho  share  of 
Ma  Po  in  tho  ustato  of  ray  father.  I  myself  do 
not  know  what  that  share  is"  and  Shwe  Yi 
says  "I  do  not  know  what  sharo  Ma  Po  19 
ontitlud  to  legally.  T  havo  novor  tried  to  en- 
quire. Wo  nover  consulted  with  tho  oldors  as 
to  tLo  value  of  tho  estate  in  giving  Ma  Po  as 
directed  by  our  father,  but  our  father  con- 
sulted with  tha  Phongyig  .ind  tho  elders  and 
then  made  hiu  directions,  and  Ma  Po  agreed. " 

And  of  the  elders  called,  U  Dwe  say  a  • 
"I   do    not    know    why     Ma    Po  was  given 
only  this  paltry  share  in  the  larqo  estate." 

In  those  circumstances,  very  clear  evi- 
dence is  required  to  establish  the  fact 
that  Ma  Po  did  definitely  of  her  own  free 
will  agree  to  nccopt  this  property  in  lieu 
of  all  her  claims  as  an  heir.  (rvvan 
Sheiu,  a  witness  for  the  defence,  does  say 
that  after  U  Su  Tha's  death  Shwe  Yi  and 
Shwe  Kyi  asked  her  whether  she  would 
abide  by  the  decision  of  thoir  father 
about  the  property  and  she  replied  that 
she  would  agree  and  that  she  waa  quite 
satisfied  and  would  not  claim  any  more 
of  the  estate.  He  adds  that  at  the  samo 
time  she  said  that  she  had  received  tho 
property.  There  is  no  obvious  reason 
for  disbelieving  this  witness  and  wo  may 
perhaps  accept  it  as  proved  that  she  did 
make  some  such  statement,  but  this  oc- 
curred only  within  a  few  days  of  her 
husband's  death  We  think  we  can 
safely  assume  that  her  consent  to  U  Su 
Tha's  request  in  his  illness  was  largely 
influenced  by  her  desire  not  to  disturb 
him  in  his  last  moments  and  two  or  throe 
days  after  his  death  she  would  still  be  so 
affected  by  his  death  that  an  assent  to 
1929  B/43 


this  death-bod  request  of  his  can  hardly 
bo  treated  as  a  free  consent.  We  hold  it 
proved  that  Ma  Po  did  express  her  con- 
sent to  Su  Tha,  himself  before  his  deatb 
and  that  after  his  death  she  did  accept 
the  property  specified  by  him  and  did 
then  allow  it  to  be  understood  that  she 
would  not  m.iku  iny  further  claim  to  the 
estate.  But  can  it  be  said  that  on  these 
findings  of  facts  she  forfeited  all  her  rights 
to  tho  estate  '<*  A  partition  of  a  family 
estate  amongst  tho  heiis  cun  be  in  ado 
orally  and  does  nob  require  any  document 
to  make  it  valid,  but  it  is  impossible  to 
hold  that  tho  transaction  the  defendants 
roly  on  in  this  c.iae  was  a  partition  of 
the  estate.  It  w.is  quite  clearly  not  a 
partition.  It  was  quite  clear  that  no 
one  had  in  mind  at  all  tho  extent  of  Ma 
Po's  claim  as  an  heir-  It  is  quite  clear 
that  all  they  wished  to  do  was  to  carry 
out  the  dosire  of  U  Su  Tha  expressed  be- 
fore his  deith  that  Ma,  Po  should  give  up 
her  claim  as  an  heir  altogether  on  receiv- 
ing whiit  w,i3  little  more  than  a  nominal 
consideration.  It  is  true  that  family 
arrangements  for  tho  distribution  of  an- 
coatr.il  property  can  be  and  often  are 
validly  made  In  the  judgment  in  tho 
ca«30  of  Ram  Uahadur  8en  v.  Ganesh 
Bkagat  (1)  the  following  passage  occurs  : 

"Ilalsbury's  Laws  of  England  Vol.  19,  p.  54J 
in  dealing  with  what  family  arrangements 
can  and  cannot  ho  supported,  points  cut  that 
an  agroomont  dividing  up  family  property, 
though  entered  into  under  a  misapprehension 
of  thj  legal  rights  of  tha  parties,  provided 
such  miRiipprahuniioi  is  not  induced  by  any 
party  to  tha  agreement  is  entitled  to  support 
oven  whore  the  fact  that  misapprehension  ex- 
istoil  hay  boon  oaLibliahod  by  aubscqunut  legal 
decision.  On  tho  othor  hand  at;  pago  54,  ho 
points  ont  that  an  agreement  as  to  division  of 
tho  property  can  bo  sob  aside  whore  the  hoir 
gives  up  property  to  which  ho  had  undoubted 
nghta  without  consideration  or  whore  ho  waa 
ignorant  or  without  professional  assistance  ; 
ovon  though  there  was  no  ovidonce  of  fraud  or 
undue  influence  " 

It  is  doubtful  whether  in  tho  present 
case  it  can  ba  held  that  there  waa  any 
real  family  arrangement  Ag  we  have 
said  Ma,  Po  did  not  partition  the  estate 
with  the  children,  she  waived  her  claim 
as  an  hoir  for  whit  w.ia  practically  si 
nominal  sura,  and  if  this  could  bo  cnlled 
a  family  arnngemont  at  all,  sho  gave  up 
undoubted  rights  for  oitiroly  inadequate 
consideration  and  without  any  profes- 
sional assistance.  MM.  Po  as  an  hoir  was 
entitled  to  a  substantial  share  in  landed 
propprtv,  admitted  Iv  worth  some 

(1)~A.I.R.  1921  Pat.  4'J=2  Pat.  5ji. 
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10,000.  Under  fcho  provisions  of  the 
Transfer  of  Property  Act  she  oould  not 
transfer  this  property  by  way  of  sale  or 
gift  save  by  a  registered  deed.  It  is  im- 
possible, in  our  opinion,  to  hold  that 
it  hero  was  any  partition  of  the  estate  hot- 
ween  her  and  the  other  heirs,  and  the 
release  given  by  Ma  Po  on  which  the 
irespondents  rely  is  in  fact  a  transfer  by 
^ale  or  by  way  of  gift  There  was  no 
deed  drawn  up  and  therefore  the  transfer 
was  invalid,  and  hei  title  to  her  share  in 
the  estate  still  vests  in  Mi  Po.  Nor  ia 
this  a  case  whero  tho  doctrine  of  part 
performance  or  any  of  the  equities  arising 
therefrom  cfin  be  applied  in  favour  of  the 
defendants.  It  may  bo  that  Ma  Po  did 
enter  into  a  contract  to  make  over  her 
share  in  the  estate  but  it  is  quite  cloarly 
a  contract  of  so  inequitable  a  nature  that 
no  Court  would  pass  a  decree  for  spooilic 
performance  thereof  in  favour  of  tho  do- 
fondants.  We  are  therefore  of  opinion 
that  Ma  Po  was  not  bound  by  this  con- 
traot  and  that  she  retained  hor  rights  as 
an  heir  to  the  estite.  Wo  sea  no  reison 
to  doubt  that  she  lias  transferred  hor 
rights  to  tho  plaintiff.  A  registered  deed 
has  been  produced  and  she  as  well  as  tho 
plaintiff  havo  deposed  to  tho  signing  of 
the  document-  Tho  document  is  curi- 
ously worded  In  tho  recital  it  shows 
thab  she  is  entitled  to  a  one-seventh  share 
in  the  estate,  but  from  tho  operative  part 
of  tho  document  it  is  clou-  thib  whit  she 
intended  to  sell  was  hor  wholo  share  in 
the  estate,  whatever  that  might  be.  Wo 
are  therefore  of  opinion  tlrat  the  appel- 
lant did  establish  his  olaim  to  partition, 
to  the  estate  and  the  possession  of  Mi 
Po's  share  aftor  allowing  for  what  she 
was  given  after  hor  husband's  death 

Ma  Po's  share  admittedly  was  ono- 
fourth  of  the  payin  property  of  U  Su 
Tlia  and  a  five-sixth  share  of  lottetpwa 
property  of  hor. marriage  with  him,  Wo 
allow  tho  appeal,  sot  aside  the  decree  of 
the  trial  Court,  and  pass  a  preliminary 
docroo  declaring  that  tho  appellant  is 
entitled  to  Ma  Po's  sharo  in  the  estate 
after  deducting  what  sho  bus  already  re- 
ceived and  directing  that  a  final  docreo 
for  partition  ba  passad  aftor  such  further 
enquiry  as  may  be  nocoaaary  Tho  res- 
pondents will  piy  the  costs  o(  the  ap- 
peal. Costs  in  the  trial  Court  will  fol- 
low the  final  result; 

r  N  /R  K.  Appeal  allowed. 
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HEALD,  OKFG.  C.J.,  AND  CHARI,  J. 

Ko  Uauny  Oyi  and  another — Appel- 
lants. 

v. 

P    L   M.  Chettyar  Firm — Respondent. 

Civil  Misc.  Appeal  No  56  of  1929 
Dacidod  on  17th  September  1929,  from 
order  of  Dist.  Judge,  Bassein,  D/-  10th 
January  1929,  in  Misc.  Case  No.  79 
of  1928. 

Provincial  Insolvency     Act,     S.     21  —  Iniol 
vency  proceedings  pending — Deposit  by  deb- 
tor— Petitioning    creditor  is  not    entitled  to 
Withdraw     it     during    continuance     of      pro- 
ceedings 

Whom  monoy  u  deposited  in  Court  by  tho 
debtor  during  fcho  pondanry  of  insolvency 
puocoadiags  ag&mst  him,  it  ought  to  ha  kept 
in  Gourd  and  tho  petitioning  creditor  should 
nob  b}  iillowod  to  withdraw  it  during  continu- 
ance of  insolvency  proceedings.  [I*  .1JJ  C  1J 

P   K.  Basu — for  Appellants. 
Vcnkatram — for  Respondents. 

Judgment  —The  P.  Fj.  M.  ChoUyar 
linn. of  Naikban,  llenzidji  District,  ap- 
plioi  to  tho  District  Court  of  Bissein 
for  the  adjudication  of  Ko  Maung  Giy 
and  hig  wife  Ma  Chein  as  insolvents. 
The  application  alleged  four  'acts  of  in- 
solvency. No  order  either  of  adjudica- 
tion or  otherwise  bag  been  parsed  on 
thit  application  In  tho  application  tho 
firm  prayed  for  tho  appointment  of  an 
ad  interim  receiver,  and  on  16th  No- 
vember 1928,  it  was  appirently  agreed 
between  the  pleaderd  of  tho  pirtios  that 
tho  debtors  should  have  a  month's  time 
in  which  to  arrange  to  settle  tho  debts 
without  iiny  reoaiver  boing  appointed 
On  18th  beoamber  1928  the  learned 
ploalor  [or  the  debtors  applied  for  10 
days'  time  within  which  to  pay  3000 
into  Court,  and  ho  also  had  it  noted  that 
ho  paid  the  amount  under  protest,  that 
there  was  no  reason  for  filing  tho  ap- 
plication anl  that  lie  would  Utor  file  a 
suit  for  damages- 

On  2nd  January  1929  tho  debtor*  de- 
posited 3000  iii  Court  and  otlorod  secu- 
rity for  tho  deposit  of  tho  balance  of 
tho  firm's  debts  On  l()th  January  1929 
tho  firm  wfig  allowed  to  withdraw  tho 
sum  of  3000  from  tho  Court  On  20lh 
February  a  bond  wag  executed  by  tho 
sureties  but  up  to  20th  March  1929,  the 
debtors  had  not  deposited  the  balance 
of  the  debt,  and  on  that  clay  a  notice  was 
ordered  to  bo  issued  to  the  sureties  bo 
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show  cause  why  they  should  not  deposit 
the  money.  With  the  proceedings  in- 
itiated or  contemplated  against  tho  sure- 
ties we  are  not  at  present  concerned.  The 
debtors  appeal  to  this  Court  against  the 
order  for  payment  of  the  sum  of  3000 
to  the  firm.  On  18th  February  1029, 
the  debtors,  when  asking  for  2  months' 
time  to  deposit  the  balance  of  the  money 
also  prayed  for  an  order  to  call  on  the 
firm  to  refund  the  sum  ol'  3000  with- 
drawn by  it.  No  order  apparently  was 
passed  on  this  prayer.  Ib  is  urged  on 
this  appeal  that  the  firm  had  no  right 
to  withdraw  this  money  from  tlio  Court 
and  that  the  debtors  paid  the  sum  of 
3000  into  Court  merely  as  a  practical 
demonstration  of  thoir  ability  to  pay 
their  debts. 

Under  S.  14,  Provl  Insol.  Act,  a  cre- 
ditor's petition  for  adjudication  cannot 
be  withdrawn  without  leave  of  the  Court. 
It  has  been  the  practice  of  the  Courts 
not  to  allow  a  creditor's  application  to 
be  withdrawn  solely  on  the  ground  that 
the  debts  of  that  creditor  have  boon  paid. 
It  is  a  matter  of  common  knowledge  that 
creditors  frequently  file  insolvency  ap- 
plications merely  for  the  purpose  of 
putting  prossuro  upon  their  debtors  to 
settle  their  claims  It  is  an  abuso  of 
the  process  of  the  insolvency  Court,  and 
it  is  in  our  opinion  a  wholesome  practice 
never  to  allow  any  creditor  to  withdraw 
his  application  on  tho  ground  that  his 
debts  have  boon  satisfied.  If  the  claims 
of  all  the  creditors  are  satisfied  tho  raat- 
Lor  is  of  course  different. 

Ordinarily  if  money  is  deposited  in 
Court  by  the  debtor  during  fcho  pen- 
jdency  of  insolvency  proceedings  it  oujjht 
to  be  kept  in  Court.  If  tho  debtor  is 
adjudicated  insolvent  the  money  will 
he  available  for  the  benefit  of  the  whole 
body  of  creditors. 

If  on  the  other  hand  the  implication 
is  dismissed  the  money  may  bo  paid  to 
a  particular  creditor  with  tho  consent 
jof  the  debtors  or  the  creditor  may  file 
a  suit  and  got  an  attachment  of  tho 
Imoney  before  it  is  paid  out  to  the  debt- 
iOr.  In  any  event  tho  firm  in  this  case 
had  no  present  right  to  withdraw  the 
money  We,  therefore,  hold  that  the 
P  L.  M.  firm  is  bound  to  re-deposit 
this  money  in  Court  and  we  direct  the 
District  Judge  to  issue  an  order  to  it 
for  that  purpose  and  to  take  steps  to 
compel  it  to  do  so.  This  order  does  not 


affect  the  proceedings  against  the  sure- 
ties contemplated  in  the  diary  order  of 
the  learned  District  Judge.  These  pro- 
ceedings may  go  on  and  the  matter 
should  be  disposed  of  in  duo  course.  The 
appellants  will  bo  entitled  to  their  costs 
of  this  appeal  from  tho  respondent  :  ad- 
vocate's fee  two  gold  mohurs. 

PN./R.K.  Appeal  allou-e<L 
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BAoar.uY,  J. 

U  Ba  Gyi — Applicant 
v. 

U  Than  Eyauk — llospondent. 

Civil  Revn.  No.  2G  of  1929,  Decided 
on  21th  April  1929,  from  judgment  of 
Sm  C.  C  Judge,  Mand.il ay,  in  Suit  No 
7(58  of  1928 

Limitation  Act,  S,  20— Under  S.  20  debtor 
muit  make  payment  of  interest  definitely  at 
interest  to  start  fresh  period  of  limitation. 

Tho  creditor  is  ontitlud  lE  tho  debtor  makes 
no  stipulation  at  tho  timo  ho  raakoa  the  pay- 
ment to  crodiL  tho  payment  iu  such  a  way  AS 
would  be  most  profitable  to  himself.  He 
has  A  right  to  appropriate  a  paymont  made  in 
a  go  11  oral  manner  towards  inturost  duo  to 
him.  But  tho  creditor  cannot  by  his  own 
action  and  without  any  act  of  volition  on  the 
part  of  tha  debtor  st.irt  n  fresh  period  of  limi- 
tation. Under  S.  20  the  debtor  must  make 
tho  payment  of  interest  definitely  as  interest 
and  it  is  tho  act  of  tho  debtor  which  givoa 
limitation  A  fresh  starting  point  :  31  All.  495  , 
'J4  Bom.  493  and  2  U.  B  R.  80,  Rel.  on.  ;  AJ.R. 
1922  P.C,,  26  and  44  and  A.I.R,  192J  P.O.  2,13, 
Rff.  [P  340  G  1,2] 

Sanyal — for  Applicant. 

Ko  Ko  Gyi — for  Respondent 

Judgment. — -This  revision  arises  from 
a  Small  Cause  Court  suifc.  In  that  suit 
U  Ba  Gyi  sued  Ko  Thau  Kyauk  and  Ko 
Ba  Sein  on  a  pro-note  The  pro-note  on 
tho  face  of  it  was  barred  by  limitation, 
having  been  executed  on  29th  September 
1921,  while  the  suit  was  not  filed  until 
21st  September  1928.  The  plaintiff  how- 
ever, alleged  payment  of  Us.  50  towards 
interest  on  3rd  March  1927,  which,  if 
proved,  would  of  course  save  limitation. 
The  trial  Court  found  that  the  payment 
has  not  been  made  by  either  defendant 
Mas  interest"  and  therefore  limitation 
has  not  been  saved. 

It  is  admitted  now  that  eo  far  as  Ba 
Sein  is  concerned  the  case  is  hopeless. 
But  it  is  still  contended  that  limitation 
has  been  saved  as  against  Than  Kyauk 
In  my  opinion  this  contention  is  not 
good  As  regards  the  facts  I  am  prepared 
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to  take  them  as  found  by  tha  trial  Court. 
The  pro-note  was  executed  by  Than 
Kyauk  and  BJ,  Sein.  On  3rd  March  1927, 
Amale  was  sent  by  Than  Kyauk  to  pay 
Rs  50  to  the  plaintiff  and  she  did  so, 
endorsing  tho  payment  on  the  back  of  the 
pro-note,  The  endorsement  simply  states 
that  Amalo  pays  Ra.  50  to  Daw  Su  (Daw 
Su  being  the  daughter  of  tho  plaintiff 
Ba  Gyi  ) 

It  is  argued  for  tho  applicant  that  tho 
plaintiff  had  a  right  to  appropriate  an 
unspecified  payment  made  in  this  way 
towards  interest  That  he  had  this  right 
is  undoubted1  viftaNemi  Chand  v.  Radha 
Kishen  (l)  and  Meka  Venkatadn  Appa 
Raw  v.  Parthasarathi  Appa  Raw  (2). 

There  can  be  no  question  but  that  for 
[account  purposes  the  plaintiff  would  have 
had  a  perfect  right  to  appropriate  this 
payment  towards  interest.  The  question 
'remains,  however,  whether  this  payment 
'made  in  this  general  ra inner  was  a 
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|"payment  towards  interest  as  such  "  [ 
[have  been  referred  to  N<ja  Twe  v.  Nya 
\Ba  (3),  in  which  it  is  hold  that  to  save 
'limitation 

"there  must  bo  an  intention  cm  tho  debtor's 
part  that  the  money  should  bo  paid  on  ac- 
count of  intercut  <ind  something  to  indicate 
that  intention," 

The  authority  given  in  that  ruling  is 
]\Iuham7nad  Abdulla  Khan  v.  Batik  In- 
stalment Co.  Ltd.  ( ±).  Tho  headnote  of 
this  runs 

11  Undor  S  20,  Lira  Act,  tho  p.iymont  of 
interest  will  aavo  limitation  when  the  pay- 
ment ia  mido  aa  such,  thit  is  to  nay,  bhat  the 
debtor  has  paid  the  amount  with  tho  intention 
that  it  should  be:  paid  towards  interest,  and 
there  must  ba  gcmnbhiag  to  indicito  that  in- 
tention. Tho  more  appropriation  by  the  credi- 
tor of  these  payments  to  interest  ii  not  such 
an  indication  " 

Again  in  Kanyappa  v.  RaJiappa  (5), 
I  find  at  p.  499 

11  While  tho  forma  of  pajmont  may  diilar, 
tho  section  provides  that  it  must  be  a  pay- 
ment made  as  interest  by  the  debtor  to  the 
creditor.  Mere  crediting  by  tha  debtor  in  hia 
own  account  books  of  interest  ia  not;  enough 
to  satisfy  tha  statute.  It  must  be  interest 
paid  as  interest  and  distinctly  stated  to  bo  so 
at  the  time  of  payment,  or  there  must  bo  evi- 
dence from  which  payment  as  interest  may 
be  distinctly  inferred." 

It  has  been  arguei   before  ma  that    the 

~~(1)  A.  I.  R.  1922  P.  0.  20— 18i  Gal.  83fJ  (P.O  I 

(2)  A,  I.  R.  1022  P.  C,    233=41    Mad.  570-48 
I.  A,  150  (P.O.). 

(3)  [1915]  2  U.  B.  R.  80^31  I.  C.  101. 

(4)  [1909]  31  All.    493=21.0.379=6    A.L.T. 
Gil. 

(5)  [1900]  24  Bom.  493=2  Bom.  L.  R.  373. 


two  later  Privy  Council  rulings  to  which 
I  have  referred  must  be  held  to  override 
the  earlier  Bombay  and  Allahabad  rul- 
ings juqt  quoted.  In  ray  opinion  there 
is  nothing  in  those  Privy  Council  rulings 
to  overrule  the  earlier  ones.  Tho  point 
before  the  Privy  Council  was  mainly  one 
of  accounting,  The  creditor  was  entitled, 
if  the  debtor  made  no  stipulation  at  the 
time  ho  mido  tho  payment,  to  credit  tho 
payment  in  such  a  way  as  would  be  most 
profitable  to  himself.  If  the  debtor 
wished  the  payments  to  be  credited  in  a 
way  more  in  his  own  favour  it  was  for 
him  to  stipulate  that  this  should  be 
done,  and  if  the  creditor  refused  he  was; 
at  liberty  to  refuse  to  make  tho  payment.1! 
This,  however,  is  quite  a  different  matter 
from  holding  that  when  a  debtor  makes' 
a  payment,  tho  creditor  may  by  his  own 
action  and  without  any  act  of  volition  on 
tho  part  of  tho  debtor,  start  a  fresh 
period  for  limitation  The  Limitation 
Act  says  that  tho  debtor  roust  make  tho 
payment  of  interest  as  such  and  it  is  tho 
act  of  the  debtor  which  givoa  limitation 
a  frosh  starting  point,  [t  is  impossible 
for  a  creditor  to  make  a  fresh  starting 
point  for  limitation.  Time  runs  against 
him  unless  the  debtor  does  something, 
and  one  thing  which  a  debtor  may  do  is 
to  make  a  payment  of  infcoroat  definitely 
as  interest  In  tho  present  cise  there  is 
nothing  to  show  that  the  payment  was 
made  delinitely  as  interest  Plaintiff 
himself  was  not  present  when  Amale 
dime  and  paid  tho  money.  Mi  Su  in 
cross-examination  definitely  says  that 
nothing  was  said  as  to  whether  the  Rs.  50 
was  the  principal  or  interest.  Ma  E  Kin 
say  a  that  Amale  and  Mi  Filing  came  and 
paid  Rs.  50  towards  the  loan.  They  did 
not  say  anything  definite  as  to  how  the 
payment  should  be  appropriated.  Amale 
denies  making  the  payment.  Tde  rest 
of  the  evidence  is  with  regird  bo  the 
execution  of  the  pro-note.  I  am  of  opinion, 
therereforo,  that  there  having  bean  no 
definite  payment  of  interest  as  such,  the 
suit  was  b.arred  by  "limitation  as  agiinst 
both  defendants,  and  the  lower  Court 
was  quite  correct  in  dismissing  it.  I 
therefore  dismiss  this  application  for 
revision  The  applicant  to  pay  the  res- 
pondent's costs  in  this  Court. 

r.N./tt.K.  Revision  dismissed. 
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BROWN,  J. 

Mauny  Kyi  and  others — Appellants, 
v. 

Ma  Skive  13air> — Respondent. 

Special  Second  Appeals  Nos  R5  to  87 
of  1929,  Decided  on  7fch  August  1929, 
from  decree  of  the  Dist  Judge,  Thaywt- 
mye,  in  Civil  Appeal  No  97  of  1928. 

(a)  Mahomed  an   Law — Marriage — If    there 
is  evidence  of  cohabitation  and  repute,   bur- 
den   is    on  person  denying  marriage  lo  prove 
that    it  did    not    take    place— Evidence  Act, 
S.  114. 

Who™  a  111  in  find  woman  tiro  living  to- 
gether AB  husband  and  wife  for  a  largo  num- 
ber of  years  and  hava  always  treated  each 
other  as  husband  and  wife  have  always  boon 
'looked  on  as  husband  and  wifo,  and  thoro  iq 
no  obstacle  lo  the  marriage,  tho  burden  IB  on 
tlio  person  \vho  denies  Lho  marriago  to  prove 
that  iL  did  not  take  place  :  3  Jl[.  I.  A.  215 
(P.  0.)  \  A.  I  II  1<X>2  P.  (1.  159  ;  A.  f.  R.  191S 
P.  C.  11  and  ai  Cdl.  849,  Rd.  on.  [I'  312  G  2] 

(b)  Practice— New  plea. 

Case  not  H?t  up  in  tho  lowor  Court?  cannot 
ordinnrily  be  allowed  to  be  raised  in  second 
appeal.  [P  Jl'3  0  1,  2] 

E.  Maiuig — for  Appallants 

Rafi — for  Respondent. 

Judgment — The  main  question  in 
issue  in  those  appeals  is  whether  the  ap- 
pellant Ma  Chit  May  was  legally  mirried 
to  Dawood,  the  deceased.  According  to 
Ma  Chit  May,  Dawood  first  eloped  with 
her,  and  thea  took  her  to  the  house  of  his 
mother  Ma  Sh<ve  BJAV.  Ma  Chit  May 
herself  was  a  Barman,  and  had  hitherto 
boon  a  Buddhist.  But  when  she  reached 
Ma  Shwo  Bj.w'3  house,  a  Moulvi  was 
called  in  and  she  was  first  of  all  convert- 
ed to  Mahomedanisrn,  and  was  then  for- 
mally married  to  D \wood,  according  to 
Mahomedan  Law.  After  that,  she  and 
D.iwood  lived  together  as  husband  and 
wife  until  his  death  She  now  has  two 
children  hy  him,  one  aged  about  eight 
and  the  other  about  five.  Most  of  the 
facts  alleged  by  Ma  Chit  May  are  admit- 
ted. It  is  admitted  that  Ma  Chit  May 
and  Dawood  lived  together  as  husband 
and  wife  Ma  Saw  Kif  the  daughter  and 
agent  of  the  respondent  Ma  Shwe  Biw 
gays  that  Ma  Chit  May  and  Da  wood 
were  living  as  man  and  wife  for  about 
nine  years  and  during  that  period  there 
was  nothing  againpt  her  character.  She 
also  says  : 

"  1  have  treated  the  children  oE  Dawood  aa 
my  nephew  and  nieoo." 

Mi  Shwe  Baw  herself  giving  evidence, 
says  : 


"  They  were  living  aa  husband  and  wife  in 

my  houqo Thoy  wore  living  AS  man  and 

wife  for  about  nine  years  The  two  children  are 
tho  son  and  daughter  of  Dawood.  Ma  Chit 
May  performed  the  formalities  of  the  Maho- 
modan  custom  as  I  have  done  now.  I  treated 
hor  as  my  daiightnr-in-lAw,  during  her  cover- 
ture with  Dawood  and  I  consider  his  children 
as  my  gandohildrou,  my  son  Dawood  treated 
Ma  Chit  May  as  his  wife  and  hor  children  AS 
his  children," 

It  is  also  admitted  by  the  respondent 
that  the  ceremony  of  conversion  to 
Mahomodanism  did  take  place. 

The  only  dispute  is  as  to  whether  the 
formalities  required  by  Mahomedan  Liw 
for  a,  v«lid  marriape  were  observed.  Ac- 
cording to  the  principles  of  Mahomedan 
Liw  by  D.  F.  Mulla,  Ninth  Edition, 
para,  196,  it  is  essential  to  the  validity 
of  a  marriage  that  there  should  be  a  pro- 
posal made  by  or  on  behalf  of  one  of  the 
parties  to  the  marriage,  and  an  icoep- 
tance  of  the  proposal  by  or  on  behalf  of 
tho  other,  in  the  presence  and  hearing  of 
two  male,  or  one  male  and  two  female 
witnesses,  who  must  be  sane  and  adult 
Mahomedans.  The  proposal  and  accep- 
tance must  both  bo  expressed  at  ono 
meeting  ;  a  proposal  made  at  one  meet- 
ing and  an  acceptance  made  at  an- 
other meeting  do  not  constitute  a  valid 
marriage.  It  is  admitted  that  no 
religious  ceremony  is  necessary  at  all, 
and  although  it  may  be  customary  to 
call  in  a  Moulvi  for  the  purpose  of  cele- 
bration, it  is  not  necessary  to  do  so  for 
the  purpose  of  a  valid  marriago.  In  tho 
Crise  of  Khajak  Hiflayut  Collah  v.  Rai 
Jan  Khanam  (l)  the  following  passages 
from  the  work  of  Mr.  Maonaughton  on 
Mahomed  in  Liw  are  cited  and  apparently 

approved  • 

11  The  Mahoraedan  lawyers  carry  this  dis- 
tinction (that  ii  against  bastardizing)  much 
further  ,  they  consider  it  tho  legitimate 
reasoning  to  infer  the  existence  of  marriage 
from  the  proof  of  cohabitation.  None  but 
children  who  are  in  tho  strictest  sense  of  the 
word  spurious  are  considered  incapable  of  in- 
heriting the  estate  of  their  putative  father, 
The  evidence  of  persona  who  would  in  other 
oases,  bo  considered  incompotent  witnesses  i^ 
admitted  to  prove  wedlock,  and  in  short, 
where  by  any  possibility  a  raarringo  must  bo 
presumed,  tho  law  will  rather  do  so  than 
bastardize  tho  issue,  and  whether  a  marriage 
bo  simply  voidable  or  void  ab-initio  the  off- 
spring of  it  will  he  doomed  legitimate." 

It  had  not  been  proved  in  that  case 
that  a  ceremony  of  marriage  had  been 
gone  through,  but  it  is  nevertheless  held 
that  there  had  been  a  legal  marriage. 

(1)  [1841-46]   3  M.I. A.  295=0  W.R,  52  (PXT.)- 
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In  the  oase  Uabibur  Rahman  v.  Altaf 
Ali  (2)  their  Lordships  of  the  Privy 
Council  remark,  with  reference  to 
Mahomed  an  Law  • 

"  the  term  '"wife"  necessarily  connotoa 
marriage,  but  na  marnigo  may  bo  constituted 
without  any  ceremonial,  the  existence  of  \\ 
marriage  in  any  particular  case  may  bo  an 
open  question.  Direct  proof  may  bo  available, 
but  if  there)  be  no  such,  indirect  proof  may 

Suffice." 

Their  Lordships  proceeded  to  point  out 
thab  the  presumption  to  be  drawn  from 
such  indirect  proof  tn.iy  he  rebutted,  but 
that  unless  and  until  it  is  rebutted,  tho 
presumption  must  prevail.  Tho  question 
of  Mahomed  sin  LAW  of  mairiage  was  also 
considered  by  their  Lordships  of  the 
Privy  Council  in  tho  caso  of  Imambandi 
v  Mutsadfh  (.1)  In  th.it  case  their 
Lordships  found  that  the  oral  testimony 
regarding  tho  solemnization  of  marriage 
was  unsatisfactory,  but  that  the  marri- 
ago  was  nevertheless  proved  by  the  sub- 
sequent acknowledgment  by  the  hus- 
band of  the  legitimacy  of  his  children, 
At  p.  889  (of  45  Cal  )  of  the  report  tho 
following  passage  occurs  • 

"  In  the  absence  of  any  statutory  provision 
making  compulsory  tha  registration  of  Maho- 
modan  marriages,  tho  Indian  Courts,  in  case 
of  a  diaputo  as  to  the  factum  of  a  marriage, 
are  usually  left  to  discover  or  attempt  to  dis- 
covor  the  truth  from  a  mass  of  conflicting  and 
often  very  unsatisfactory  evidence  of  witnes- 
ses." 

There  are  a  number  of  other  oases  in 
which  the  principle  has  been  followed, 
that  marriage  between  a  husband  and 
wife  can  be  presumed  from  a,  long  course 
of  cohabitation  and  living  together 
as  husband  and  wife  and  from 
acknowledgment  of  the  children  as 
the  leg.ii  children.  In  the  case  of 
Aklamannessa  Bibi  v.  Mahomed  Ilatem 
(4),  the  High  Court  of  Calcutta  held 
that  as  pointed  out  in  Wilson's  Digest  of 
Anglo-Mahomedan  Law,  although  neither 
writing  nor  any  religious  ceremony  is 
necessary  to  tho  validity  of  a  marriage 
contract  : 

"  worda  of  proposal  and  acceptance  must  bo 
uttered  by  thn  contracting  parties  or  their 
agents  in  each  other's  presence  and  hearing 
and  in  tho  presence  and  hearing  of  two  male 
or  one  male  and  two  female  witnopses,  who 
must  be  sane  and  adult  Moslems,  andltho  whole 
transaction  must  be  completed  at  one  moot- 
ing." 

(2)  A.  I.  R.  1922  P.  C,    159=48"  Cal.    856=^48 

I.  A.  114  (P.O.). 

(3)  A.I.  R.  (1918)  P.O.  11=45   Gal.    878=45 

I.  A,  73  (P.O.). 
14)  [1904]   31  Cal.  849=8  C.  W.  N.  705. 


But  the  question  as  to  the  necessity 
for  insisting  on  these  requirements  when 
there  was  strong  evidence  of  subsequent 
living  together  as  man  and  wife  was  not 
discussed  Nor  have  I  been  able  to  find 
any  case  in  which  it  has  been  held  that 
although  a  man  and  woman  have  heeD 
living  together  as  husband  and  wife  for  a 
largo  nnmber  of  years  and  have  always 
treated  each  other  as  husband  and  wife 
and  have  always  been  looked  on  as  hus-i 
band  and  wife  the  marriage  is  invalid,  if' 
in  fact  the  proposal  and  its  accep- 
tance has  nob  taken  place  in  ft  formal 
manner. 

It  is  at  any  rate  quite  clear  from  thei 
ruling  that  once  proof  1ms  been  given.j 
such  as  has  been  given  in  this  case  as  toi 
cohabitation  and  repute,  the  burden  is  on' 
the  person  who  denies  the  marriage,  to' 
prove  that  it  did  not  take  place.  In  the! 
present  case  there  was  no  obstacle  to  the1 
marriage  Can  it  therefore  be  held  as 
proved  on  tho  evidence  that  thojrequiro- 
ments  of  the  Mahomedan  Law  as  to  offer 
and  acceptance  did  not  take  place  ?  Ma 
Chit  May  herself  says  in  this  point  that 
when  the  Moulvi  came  to  tbo  house  Ma 
Shwe  Baw  and  Ko  Eusoof  requested  the 
Moulvi  to  convert  her  and  then  perform 
the  marriage  ceremony,  according  to 
Mahomedan  Law  : 

Then  t  was  converted  by  the  Moulvi.  He 
also  asked  mo  if  I  agreed  to  marry  Da  wood, 
Da  wood  and  I  had  to  reply  fcbrico  saying  that  I 
agreed  to  marry  Dawood.  He  (Dawood)  was  also 
aakcd  if  he  agree  to  marry  mo  and  he  had  also 
to  reply  thrice  that  he  agreed  to  marry  me. 
Then  tbo  Moulvi  gave  me  a  cap  of  Shorbat 
saying  that  it  was  "thotsaye," 

The  Moulvi  Forozorali  himself  has 
been  called.  He  says  that  he  converted 
Ma  Chit  May  but  denies  that  Dawood  and 
Ma  Chit  May  were  legally  married  Ho 
does  not  say  what  he  means  by  saying 
that  they  wore  not  legally  married  nor 
has  he  definitely  denied  that  they  formal- 
ly agreed  to  the  marriage  in  the  presence 
of  witnesses  and  it  may  be  that  by  a 
ceremony  of  marriage  he  had  in  mind 
some  special  rite  such  as  would  ordinari- 
ly be  followed  in  such  cases.  It  is  diffi- 
cult to  imagine  a  case  in  which  the  evi- 
dence of  cohabitation  and  repute  oould  bo 
stronger  than  in  this  case.  Ma  Chit 
May  oame  to  the  house,  and  was  formally 
converted  to  Mahomedanism.  She  was 
accepted  by  her  mother-in-law  and  has 
admittedly  been  treated  by  her  mother- 
in-law  as  the  legally  married  wife  of 


1929 


MA  HPAN  7.  MA  NGWE  SA 


Rangoon  343 


Dawood  ever  since,  she  and  Dawood  lived 
together  as  hugbzind  and  wife  for  nine 
years.  It  ia  admitted  by  the  very  rela- 
tives, who  now  ohallango  the  Legitimacy 
of  tha  marriage  that  she  behaved  in 
every  w^y  as  a  wife  that  she  waa 
looked  ou  ag  a  wife  by  them,  that  her 
children  wore  treated  a3  Dawood'a 
children,  and  that  fchoy  had  no  complaint 
whatsoever  to  mike  ag  to  her  conduct  as 
a  wife  Her  children  arc  quite  clearly 
treated)  ag  Da,  wood 'a  children,  and  the 
evidence  to  robut  the  presumption  aris- 
ing on  tho  circumstances  would  have  to 
he  very  strong  indeed,  before  tho  Court 
could  come  to  a  conclusion  "bastardiz- 
ing" tho  issue. 

[t  must  bo  remembered  that  the    mar- 
riage is  allege!  to  luiva  taken  place  somo 
nine   or    ten    ye&ra    before  the  wifcnoasea 
gave  evidonca  and  the  production  of    oral 
uvidenoe    as  to  what  took  placo  would  be 
a  matter  of  tfreit  clilliculty.     In  tho  cir- 
cumstLincos  I  am  not  satisfied  that  it  has 
been    proved    aubgUnfcUlly    th.it    tho  re- 
quirements of  tho  Mahomodau  Ljaw  as  to 
proposal    and    acceptance  were  not  satis- 
fied   in    the   present  case.     I     therefore 
hold  that  Ma  Chit  May  was  legally    mir- 
riod    to    Dawood,    and    Lh.it  hor  children 
.iro  legitimate.     It  ia  suggested  on  behalf 
of  tho  respondent  that  even  if  this  be  so, 
Ma  Shwo  B,iw  is    nevertheless    an    heir 
under  tho  Mahnmadan  Ij-iw      Tluit  would 
lappear    to    be  correct,  but  in  none  of  tho 
cases    IMS    Mi    Shwe    BLiw's    claim  ovor 
beon    based    on   her    right    as  one  of  tho 
several  hairs.     In  tho  first  ca.se,  aha    hag 
sued    to    have   a  dead  of  sale  by  Mi  Chit 
May     of     property     which    belonged    to 
Dawood,  set  aside.     Her  caso  as  set  forth 
in  her  plaint  way  thic  Mo,  Chit  May  was 
not  married  to  Dawood ,  and  had  no  right 
whatsoever  to  transfer  tho  property.     It 
m.iy  be  that  M:i  Cit  Miy  had    no    power 
to    transfer    the    rights    of    her    minor 
children    and    it    may    also    bu    that  tho 
transfer    would    be  subject  to  the  claims 
of  Ma  Rh we  Bdw  as  one  of  tha    heirs    of 
the    estate.     But    these       wore,      points 
which     were    not    raised    in    the    lower 
iCourtg.     Ma    Shwo    B.iw'a    suit  WAS  dis- 
missed   by    the    trial    Court,     Although 
there    was    appeal  in  the  District  Court, 
the    appeal    was    not    taken    on     tho^e 
grounds.     That    Ma    Sbwo   Biw  waa  not 
entitled  to  a  cancellation  of  the  register- 
ed deed  is  clear.     The    suit  was  based  on 
the    claim    that    Ma    Chit    May  wag  not 


entitled  to  deal  with  the  property  at  all 
and  that  the  deed  waa  wholly  void.  I 
am  not  satisfied  that  there  is  sufficient 
reason  for  allowing  Ma  Shwe  Baw  to 
raise  a  fresh  case  in  this  appeal 

Aq  regards  the  other  two  cases,  in    one 
of    them,    Ma  Shwo  BAW  sues  for  posses- 
sion of  certain  jewellery.     This  claim  of 
hers    must   obviously  fail   on  the*linding 
that     M.i    Chit  May    WAS     the    wifo    of 
Dawood       The  third  case  is  a  suit  by  Ma 
Chit    May    and    her  children  against  Mu, 
Shwe    B.aw    for    recovery     of    household 
furniture  and  clothings.     Those   proper- 
ties were  apparently  in  tho  possession  of 
Mi  Chit  May  and  her  children  after    her 
husband's  death,  and  have  since    reached 
tho  possession  ol  Ma  Shwo  Bw   bociuso 
Ma    Chit    May    went    into  her    house  to 
live    und    took    tho    properties  with  her 
She  and  hor  children    are    merely    suing 
for    properties    which    they    allege   have 
been  wrongfully  taken  from  their  posses- 
sion  by    Ma    Shwe    BJ.W.     In    this  caso 
also    it    was  novor  suggested  in  either  of 
the  lower  Courts  th.it    oven    if    Ma   Chit 
May  were  the  wife  of  Dawood,    tho    suit 
mugt  fill  because  Mi  Bliwe  Baw  was  also 
an    heir,    and  hero  too,  I  do  not  see  suffi- 
cient reason  for  allowing  a  fresh  cage  to 
bo  made  in  this  Court.     Tho   result   is    I 
allow  all  those  Appeals  and  I  set  aside  the 
decree  of  the  District  Court  in  each  case, 
and    restore    that    of    tho    trial  Court  in 
each  case.     The  respondent  will  pay  tho 
costs    of    the    appellant*     in     all     throe 
Courts 

r.N./H.K.  Ordcj  accordingly. 
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.Srt  and  another  —  Respon- 
dents. 

Special  Second  Appeal  No.  265  of 
1923,  Decided  on  1st  Miy  1929. 

Buddhist  Law  (Burmese)  —  Succeiiion  — 
Perion  marrying  second  wife  on  death  of 
first  —  But  divorcing  lecond  and  marrying 
third  —  He  had  children  by  first  End  third 
wives  only  —  He  had  also  divorced  third  wife 

—  Suit   after     person1!  death  by     children  by 
Ihird    wife  against    children    by  first    wife 
for  share  in  first  wife's  inherited     property 

—  Children    by     first     wife     are    entitled     to 
3/4th  and    children  by    third  to  l/4th  share. 

IE  A  porsou  has  more  vvivon  than  ono,  pro- 
perty inherited  by  ouo  of  tho  wives  during 
marriage,  if  still  m  existence  fit  the  death 
of  the  husband  and  wife,  descends  to  tha 
children  by  that  wife  and  the  children  by 
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the  other  wives  can  lay  no  claim  to  suc- 
ceed to  it.  But  this  rulo  does  not  apply  where 
R,  person  marries  wives  in  succession  after 
death  or  divorco  of  his  former  wife. 

On  the  death  of  hia  first  wife  a  person 
married  a  second  wife.  Ho  divorced  his 
second  wifo  and  married  third.  He  had 
children  by  his  first  and  third  wives  and 
no  children  by  his  second  wife.  Ho  divorced 
tho  third  wife  also  but  her  children  lived 
with  him.  After  the  person's  death  tho 
children  by  third  wifo  sued  children  by  first 
wife  for  a  sha.ro  in  the  inherited  property  of 
tho  first  wife. 

Jlfld  .  that  the  rule  of  partition  to  bo  ap- 
plied was  tho  ordinary  rulo  applicable  to 
partition  between  r-hildron  of  different  wivca 
and  that  the  children  by  the  first  wife  woro 
entitlnd  to  3/4th  share  and  tho  children  by 
third  wifo  to  l/4th  share  :  .1  1.  R.  10:21  U.  H. 
2J,  lie/.  U1  'I**  0  2J 

Chan — for  Appellants. 

K.  0.  Bose—lor  Respondents 

Judgment  — U  Teik  Lon,  a  Burman 
Buddhist,  married  throe  wives  in  suc- 
cession. His  first  wife  was  Ma  Pa 
and  by  her  he  had  four  children  (pre- 
sent appellants).  On  her  death  he  mar- 
ried Ma  Kyaing  but  ho  divorced  her  and 
married  Ma  Paw  U.  He  had  no  children 
by  the  second  wife  hut  he  had  two  child- 
ren (present  respondents)  by  tho  third 
wife.  He  divorced  Ma  PAW  U  also  bub 
her  children  remained  behind  with  their 
father.  About  13  years  afterwards  he 
died  leaving  children  by  the  first  and 
third  wives  A  piece  of  paddy  land  was 
acquired  during  the  first  marriage.  Res- 
pondents claimed  a  half  sha^e  in  that 
property  The  Sub-Divisional  Judge  of 
Pyinmana  gave  them  two-fifths  and  tho 
District  Judge  of  Pyinmana  on  appeal 
reduced  it  to  one- third.  Appellants  now 
contend  that  respondents  are  not  entitled 
to  any  share  in  that  property  as  it  was 
the  property  inherited  by  their  mother 
during  her  converture  with  U  Teik  Lon. 
Both  the  lower  Courts  have  referred  to 
the  property  simply  as  tho  property  ac- 
quired during  the  first  marriage  but  they 
havo  not  considered  how  it  was  acquired 
Appellants  in  their  written  statement 
clearly  stated  that  it  was  the  inherited 
property  of  their  mother.  I  find  that 
appellants  also  tendered  evidence  to  that 
effect.  That  evidence  has  in  no  way 
been  rebutted.  I  will,  therefore,  hold 
that  it  was  the  inherited  property  of 
the  first  wife  who  was  tho  mother  of  the 
appellants. 

In  an  Upper  Burma  case  Ma  Kin  v 
Kin  Kin (l), Mr._  Brown as  Judicial 

(1)  A.  I.  K.  lim  0.  B,  23^1  U.~B.  R.  11~ 


Commissioner  held  that  where  a  Burman 
Buddhist  husband  has  had  more  wives 
than  ono,  property  inherited  by  one  of 
the  wives  during  marriage  if  still  in 
existence  at  the  death  of  the  husband! 
and  wife,  descends  to  the  children  byi 
that  wife,  and  the  children  by  other! 
wives  can  lay  no  claim  to  succeed  to  it.| 

That  rule  of  law  applies  to  a  case! 
where  a  Burman  Buddhist  husband  has! 
more  than  one  wife  at  tho  same  time  i 
An  extract  from  tho  Manugye  in  S.  207/ 
of  Kinwun  Mingyi's  Digest  reads  : 

11  Tho  rulo  of  partition  among  several 
wives  who  live  in  the  same  house  and  oat 
out  of  tho  same  dish  with  tho  husband  shall 
apply,  mutatis  mutandis  to  partition  amon^ 
their  sons.  So  s.iyg  Hishi  Mann." 

As  regards  the  rulo  of  partition  among 
such  wives  extract  in  S.  28G  of  the  samo 
Digest  roads  : 

11  Several  wives  livo  together  in  bhc  sanio- 
house  and  eat  out  of  the  same  dish  \vith  tho 
husband.  Each  of  them  sh.ill  retain  the 
property  brought  by  her  to  tho  marriage  or 
Lho  property  acquired  by  inheritance  from 
hor  piircnts  subaoqunnt  to  the  marriage  or 
tho  propoifcy  given,  her  by  tho  husband  as  ,t 
marriage  portion." 

In  the  present  case  tho  second  wife 
was  married  after  the  death  of  the  first 
and  the  third  was  married  after  tho  di- 
vorce of  the  second.  The  deceased  did 
not  have  the  three  wives  at  the  same 
time.  When  the  appellants1  mother 
died,  their  father  became  her  heir  sub- 
ject to  the  claim  of  an  orasa  daughter, 
if  any.  There  appears  to  have  been  no 
such  orasa  daughter.  On  his  remarriage 
the  atet  children  became  entitled  to 
their  mother's  share  It  would  be  two- 
thirds.  That  right  lapsed  after  12  years. 
When  the  father  died  a  fresh  cause  of 
action  arose  and  the  rule  of  partition  to 
be  applied  is  the  ordinary  rule  ap- 
plicable to  partition  between  children 
of  different  marriages.  S  7  Book  10  of 
Manugye  says  : 

11  If  the  father  had  property  at  the  timci 
of  his  marriage  and  the  second  wifo  none 
and  if  none  has  been  acquired  during  their 
marriage,  let  tha  property  bo  divided  into 
four  shares  ;  let  the  son  of  tho  first  mar- 
riage havo  three,  and  the  son  of  tha  second! 
ono  eharu", 

It  follows  that  appellant?  should 
get  three-fourths  and  respondents  one- 
fourth.  The  decree  of  the  District  Court 
will  be  modified  by  reducing  respon- 
dents' share  to  one-fourth.  Each  party 
to  bear  its  own  costs 

P.N./R.K.  Decree  modified- 
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CAHR,  J. 

A.  M.  Malumiar  &  Co.— Appellants, 
v. 

Finlay  Fleming  &  Co. — Respondents. 

Criminal  Appeal  No  163  of  1928, 
Decided  on  6bh  February  1929,  from 
order  of  Western  Sub-Divl.  Magistrate, 
Rangoon,  in  Criminal  Regular  Trial  No. 
442  gf  1927. 

*  (a)  Penal  Code,  S.  482—  Test  for  deter- 
mining infringement  of  trade-mark  —  No 
person  shown  to  be  milled — Prominent  and 
substantial  portion  of  both  marks  not  same 
— Trade-marks  called  by  §ame  name  by 
same  only — No  offence  held  to  be  com- 
mitted. 

Tho  proper  tcif;  in  oj.se  of  an  infringement 
of  a  trade- mark  is  whether  the  "  got  up  "  of 
tho  defendant's  goods  ia  likoly  to  deceive  a 
purchaser  who  ia  acquainted  wibh  bho  plam- 
tifl's  "  got  up  "  but;  br nabs  to  his  niamory.  It 
ia  to  bo  assumed  that  tho  purchaser  will  look 
fairly  at  the  goods  without  distinguishing  fea- 
tures being  concealed  and  the  Court  must; 
also  have  regard  to  tha  class  of  purchaser  by 
whom  the  goods  would  normally  bo  bought: 
8  L.  B.  R  561,  Rel.  on.  [P  -HI  G  1] 

In  a  prosecution  under  3.  482,  looking  at 
the  two  marks  together,  it  could  bo  most  em- 
phatically said  not  only  that  no  person  seeing 
the  Cwo  side  by  dido  would  confuse  tho  one 
with  tho  other,  but  also  that  no  person,  who 
had  seen  ono  of  the  marks  and  retained  tho 
slightest  recollection  of  what  it  looked  like, 
could  by  any  possibility  mistake  the  other  for 
it,  nor  was  it  suggested  that  thero  was  any- 
thing in  the  appearance  of  the  two  marks 
to  lead  to  confusion.  There  was  no  evidence 
to  show  that  any  person  had  in  fact  been  de- 
ceived and  had  been  led  to  purchase  tho  goods 
of  tho  accused  believing  them  to  be  tho  mer- 
chandise of  the  complainant.  Any  promi- 
nent and  substantial  part  of  the  complain- 
ant's trade-mark  did  nob  appear  as  a  promi- 
nent and  substantial  part  of  tho  acouRed's 
trade-mark.  The  evidence  though  perhaps 
sufficient  to  show  that  some  people  may  call 
the  accused's  trade-mark  by  tho  same  name  as 
that  of  tho  complainant,  was  not  sufficient  to 
show  that  every  one  wonld  do  so  nor  that 
the  mark  of  accused  must  inevitably  lead  to 
the  attribution  to  their  goods  the  same  name 
ns  that  of  the  complainant's, 

Held',  that  the  complainants  had  not  made 
out  a  good  case  for  protection  and  the  accused 
must  be  acquitted:  (English  Cascst  Referred). 

[P  349  C  2] 

(b)  Penal  Code,  S.  482 — Intent  to  defraud 
is  necenary  ingredient — Intention  is  presu- 
med when  trade-mark  false — Burden  of  pro- 
ving abience  of  intention  is  upon  accused — 
Burden  whether  discharged  depends  upon 
consideration  of  whole  evidence. 

On  the  wording  of  S.  4R2  an  intent  to  do- 
fraud  ia  an  ingredient  of  the  offence,  but, 
when  it  has  been  proved  that  a  trade-mark  in 
a  falie  trade-mark,  then,  it  ie  to  be  presumed 
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that  the  accused  person  had  that  indent  un- 
less and  until  he  robuts  the  presumption 
when  the  accused  person  is  entitled  to  an 
acquittal.  The  burden  of  proving  the  absence 
of  such  intent  is  upon  the  accused,  but  the 
question  whether  that  burden,  has  been  dis- 
charged must  bo  answered  on  a  consideration 
of  tho  whole  of  the  evidence  in  tho  case: 
.4,  /.  fl,  1029  Rang.  1322,  Dm.  from. 

[P  331  0  2} 

Patker  —  for  Appellants. 

McDonnell  —  for  Respondents. 

Judgment.  —  Tho  appellant  has  been 
convicted  under  S.  482,  1.  P.  C.  of  using  a 
false  trade-mark,  and  has  been  fined 
Rs.  750.  Before  dealing  with  the  facts 
of  the  present  case,  I  think  it  is  desirable 
to  refer  to  an  earlier  case  in  which  the 
Manager  of  R.  E.  Mohammad  Kassim  & 
Co.,  was  convicted  under  tho  same  sec- 
tion by  the  District  Magistrate  of  Ran- 
goon on  bho  complaint  of  The  Trading 
Go  ,  (late  Hegt  &  Co.).  The  conviction 
in  that  case  was  upheld  by  Otter,  J.,  in 
Pakir  Mahomed  v  Emperor  (l). 

In  that  case  the  complainants  had  for 
many  years  been  using  a  trade-mark  on 
blankets,  consisting  of  a  crown  enclosed 
in  a  double  oval  The  accused  had  re- 
cently put  on  the  market  blankets  of  a 
somewhat  similar  kind  bearing  a  trade- 
mark representing  a,  Fez.  The  original 
trade-marks  arc  not  now  to  be  found  on 
the  trial  record  of  that  case,  but  have 
been  shown  to  me  by  Mr.  McDonnell 
who  appeared  for  the  complainants  both 
in  that  caso  and  in  this.  Thero  was  to 
my  mind  a  fair  degree  of  similarity  in 
tho  get  up  of  the  marks  in  that  case. 
Both  were  in  black'  in  both  cases  the 
central  device  was  enclosed  in  a  double 
oval,  and  the  only  essential  difference 
was  in  the  device  itself. 

It  was  found,  on  tho  evidence  in  that 
case,  that  Hegt  to  Co  's  mark,  which  was, 
in  fact,  a  Crown,  was  known  in  tho  mar- 
ket in  Hindustani  as  the  '  topee"  mark, 
and  in  Burmese  as  the  "  oktok  "  mark. 
The  natural  consequence  of  the  intro- 
duction of  tho  accused's  mark  would  be 
that  it  would  be  called  by  its  proper 
name,  that  is,  in  Hindustani  "  topee," 
and  in  Burmese  "oktok."  The  trying 
Magistrate  camo  to  the  conclusion  that 
the  result  of  this  was  that  the  accused's 
mark  was  reasonably  calculated  to  cause 
it  to  be  believed  that  the  accused's  blan- 
kets were,  in  fact,  the  merchandise  of 
Hegb  &  Co.  ____  _______ 

(1)  A".  I.  B.  ~  ~ 
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Coming  now  bo  the  'present  case,  it  is 
desirable  to  look  first  at  the  two  marks 
in  question.  la  this  case  the  merchan- 
dise dealt  in  by  both  parties  H  cotton 
longyis  of  a  cheap  quality  Those  of  the 
complainants  are  machine  woven  and 
those  of  the  accused  are  hand  woven. 
There  are  certain  external  similarities 
between  the  two  marks  now  in  question. 
Both  are  rectangular  in  shape  both  liava 
a,  margin  round  the  inner  rectangle  in 
which  there  is  lettering,  find  both  repre- 
sent articles  which  are,  or  may  be,  worn 
on  the  head  There,  so  far  as  I  can  see, 
the  resemblance  ceases 

The  complainant's  mark  is  one  of  the 
class  of  highly  coloured  and  glazed  trade- 
marks which  are  very  common.  It  has 
an  outer  margin  of  pink  The  inner 
margin  has  decorations  at  the  corners. 
The  lettering  in  it  is  black  At  the  top 
and  bottom  are  the  name  of  the  firm. 

Finlay,  Fleming  &  Co.,"  and   the  word 

Rangoon."  On  one  side  there  ia  black 
lettering  in  Burmese  and  on  other  side 
there  is  black  lettering  in  what  I  take 
to  be  Urdu  and  Chinese.  The  inner  rec- 
tangle has  floral  decorations  at  the  cor- 
ners, Its  ground  work  is  dark  red  on 
which  is  represented  a  "  fez  "  in  gold. 
On  the  side  of  the  "  fez  "  are  a  star  and 
-orescent  in  white. 

The  appellant's  mark  is  very  dissimi- 
lar. It  has  no  ground  colour  at  all,  The 
lettering  in  the  margin  between  the 
inner  and  outer  rectangles  is  in  red  and 
ia  all  in  English.  It  merely  gives  the 
name  of  the  firm  with  the  word  "  Bin- 
goon  "  at  the  bottom.  On  the  right- 
hand  side  is  the  address  of  the  firm 
"  312-13  S.B.  B,izaar;'.  and  on  the  left 
the  words  "  best  quality  "  In  the  centre 
is  a  neat  representation  of  a  Crown  in 
gold,  with  straight  lines  radiating  from 
the  lower  half  of  it.  There  are  two  stars 
in  the  body  of  the  Crown,  which  is  sur- 
mounted by  a  similar  third  star. 

It  has  not  throughout  the  case  been 
suggested  that  the  presence  of  a  star  or 
stars  in  each  of  the  two  marks  gives  any 
cause  for  complaint.  I  may  add,  although 
the  "  fez  "  in  the  one  case  and  the 
11  Crown  "  in  the  other  are  both  repre- 
sented in  gold,  yet,  the  gold  in  the  two 
cases  is  very  different  in  appearance, 
Looking  at  the  two  marks  together,  it 
can  be  most  emphatically  said  not  only 
that  no  person  seeing  the  two  side  by 
aide  would  confuse  the  one  with  the 


other,  but  also  that  no  person,  who  had 
sean  one  of  the  marks  and  retained  the 
slightest  recollection  of  what  .it  looked 
like,  could  by  any  possibility  mistake 
the  other  one  for  it.  It  has  not,  in  fact, 
been  suggested  that  there  is  anything  in 
the  appearance  of  the  two  marks  to  lead 
to  confusion. 

The  complainant's  case  is  that  big 
mark  is  known  as  tho  "topee"  or  "oktok" 
rajtrk,  and  that  tha  appellant's  mark, 
although  it  does  not,  in  fact,  represent 
either  n  "  topee  "'  or  an  "  oktok,"  ia 
likely  to  be  known  by  those  names  in  the 
market,  and  his,  in  fact,  become  known 
by  those  iuj.rks  The  prosecution  iq,  in 
fact,  b.isei  on  B  E-  Mohammad  Kas- 
sim's  case  (l),  which  [  h.ivo  zilroiid  men- 
tioned. Coming  now  to  the  evidence,  I 
will  first  say  whit  evidence  there  is  not. 

There  is  the  evidence  of  Mr  Forrester 
of  the  complainant  firm  that  his  Qrm  has 
been  u?ing  his  mark  not  only  on  these 
quili  ty  longyis  but  "on  pieoogoods  gene- 
rally for  a  long  period  of  yours  lie  does 
not  know,  in  f.ict,  when  tho  accused's 
mark  wj.s  first  introduced  into  the  mar- 
ket lie  doos  not  himself  say  nor  does 
any  other  witness,  that  the  complain- 
ant's longyis  sold  under  this  mark  hava 
attained  any  considerable  reputation  for 
quality,  nor  is  there  any  evidence  that 
the  use  of  the  appellant's  mark  on  lon- 
gyis has  led  to  any  decrease  in  the  com- 
plainant's business  There  is  no  evi- 
dence, indeed,  no  attempt  to  produce  evi- 
dence, to  show  that  any  person  has,  in 
fact,  been  deceived,  and  has  been  led  to 
purchase  the  appellant's  lougyis  baliev- 
ing  them  to  bo  tho  merchandise  of  the 
complainant.  The  complainant  exami- 
ned altogether  seventeen  witnesses,  the 
main  effect  of  whose  evidence  is  that, 
in  the  case  of  Hegt  &  Co.'s  "  Crown  " 
mark  on  blankets  and  one  or  two  other 
marks,  the  marks  are,  in  fact,  known  by 
dealers  in  the  bazaar  as  the  "  topee" 
or  "'oktok  "  mark 

There  is  also  a  certain  amount  of  evi- 
dence that  the  accused's  mark  is  also 
known  by  those  names.  Perhaps  wit- 
ness 8,  Maung  Po  Thaw,  may  be  refer- 
red to  in  a  little  more  detail.  He  says 
that  once  the  witness,  Moos  a,  came  to 
him  with  the  witness,  Sultan  Sahib,  and 
asked  if  he  had  any  longyis  with  the 
"  oktok  tazeik,"  He  had  some  with  tha 
appellant's  mark  (Ex.  1),  and  showed 
these  longyis  to  them.  He  is  supported 
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in  this  by  Moosa  but  not  by  Sultan 
Sahib,  who  says  nothing  on  this  subject 
at  all,  and  it  is  to  be  noted  that  Moosa 
is  the  Bazaar  Clerk  of  the  complainant 
firm  and  has  admittedlly  been  seeking  for 
evidence  for  them  in  this  case.  Miung 
Po  Thaw  himself  says  that,  if  people 
asked  for  "  taraphu  "  (that  is  the  cor- 
rect Burmese  word  for  "Crown"),  he 
would  show  them  Ex  1,  hut  ho  adds 
thyt  no  one  has  asked  for  it.  lie 
says  also  that,  if  people  asked  for  the 
"  okfcok  "  mark,  he  would  show  Ex  1, 
also,  Tie  does  not  now  sell  the  com- 
plainant's goods,  but  formerly  he  used 
to  do  so  and,  if,  when  ho  \vas  do- 
ing so,  anyone  had  asked  for  the 
11  oktok  "  mark,  ho  would  have  shown 
them  the  complainant's  longyis  find  not 
the  appellant's.  In  other  words,  not 
stocking  what  is  proporly  known  as  tho 
"  okbok "  mark,  he  would  show  them 
longyis  bearing  tho  "Crown"  mark, 
which  he  actually  had  in  stock.  That. 
I  think,  is  what  one  would  expect  any 
shop-keeper  to  do.  Not  having  what 
tho  customer  asked  for,  he  would  natu- 
rally try  to  get  the  customer  to  buy 
what  ho  had  The  witness,  however, 
does  not  givo  any  concrete  caso  in  which 
he  showed  tho  appellant's  longyis  to  a 
customer  except  that  of  Moosa. 

For  the  defence  there  are  some  fifteen 
witnesses,  most  of  whom  are  dealers  in 
different  kinds  of  goods  which  aro  sold 
with  a  trade-mark  depicting  a  Crown. 

The  first  witness  speaks  of  woollen 
goods,  others  of  ready  made  shirts,  of 
voile,  of  face  powder,  of  aluminium 
goods,  of  nails  and  corrugated  iron,  of 
soap,  of  bulfcer,  of  lace  and  of  cloth,  all 
sold  with  "  Crown  "  trade  marks.  They 
say  that  these  marks  are  known  in 
Hindustani  as  "  taj  "  and  in  Burmese 
as  "  taraphu,  "  and  in  one  or  two  cases 
that  occasionally  the  marks  might  be 
referred  to  by  the  words  "  topoe  "  or 
11  oktok," 

Defence  witness  6  is  a  Chinese  trader 
of  Thaton.  He  says  that  he  sells 
longyis  with  both  the  complainant's 
and  the  appellant's  mark,  and  that 
the  complainant's  mark  is  known  in 
Burmese  as  "oktok"  and  in  Hindu- 
stani as  "  topee,  "  while  the  appellant's 
mark  is  called  "taraphu  "  by  Burmese 
customers  and  "  taj  "  by  Indian 
customers.  Witness  8,  Ba  0,  is  a 
trader  at  Moulmeingyun,  who  sells 


longyis  with  the  appellant's  marks.  This 
witness  perhaps  is  not  very  reliable. 

Witness  9,  Maung  Ba  Tin,  is 
also  a,  trader  at  Moulmeingyun.  He 
says  that  he  sells  longyis  with  the 
mark  Ex.  1,  which  is  known  as  "  tara- 
phu "  mark.  Tho  total  effect  of  the 
evidence  seems  to  me  to  bo  that,  al- 
though the  appellant's  mark  would  pro- 
perly be  known  in  Hindustani  as  the 

1  taj  "  mark  and  in  Burmese  as  the 
"  Taraphu,  "  there  are  some  people  who 
would  refer  to  it  as,  in  Hindustani  the 
"  topee  "  mark  and  and  in  Burmese  the 
"  oktok  "  mark  But  I  think  that 
the  defence  doos  succeed  in  showing 
that  there  aro  very  many  "  Crown  " 
marks  in  use,  which  are  generally  called 
by  their  proper  name. 

The  whole  question  is  whether,  on 
this  evidence,  it  can  be  hold  that  the 
uso  of  the  appellant's  mark  is  reason- 
ably calculated  to  cause  it  to  be  be- 
lieved that  his  goods  are,  in  fact,  tho 
merchandise  of  the  complainant's  :  and, 
in  view  of  the  extreme  difference  bet- 
ween the  two  marks,  as  already  described 
this  question  if  it  is  to  bo  answered  in 
the  affirmative,  can  he  so  answered  only 
on  tho  finding  that  purchasers  are  likely 
to  ho  deceived  by  the  mark  being  though 
quite  incorrectly,  referred  to  by  the 
samo  name  name  as  the  complainant's 
mark.  I  have  boon  referred  to  a  very 
large  number  of  reported  cases,  all  of 
which  1  havo  examined,  but  I  do  not 
propose  to  refer  to  all  of  thorn.  I  think 
wo  can  at  oace  rule  out  of  consideration 
all  cases  in  which  it  was  held  that  there 
was  such  similarity  between  the  two 
marks  that  purchasers  would  reasonably 
be  deceived. 

The  first  case  quoted,  and  the  one  on 
which  tho  complainants  mostly  rely,  is 
the  case  of  Seiro  v.  Provcrcnde  (2).  In 
view  of  the  fact  that  such  great  reliance 
is  placed  on  this  case,  I  think  it  desira- 
ble to  give  somewhat  lengthy  extracts 
from  it.  In  his  judgment  the  Lord 
Chancellor,  Lord  Cranworth,  said  :  (pp- 
196-197). 

"  It  ia  obvious  that;,  in  these  oases,  ques- 
tions of  considerable  nicety  may  anao  as  to 
whether  the  mark  adopted  by  one  trader  IB 
or  is  not  the  same  aa  that  previously  used 
by  another  trader  complaining  of  its  illegal 
use,  and  it  is  hardly  necessary  to  say  that 
in  order  to  entitle  a  party  to  relief,  it  is  by 

'(2)   [IfloG]  1  Oh,  192— 14  W.    R,     357=14    L 
T.  3H— 12  Jur,  (n.  s.)  215. 
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uo  moans  necoaaary  that  thore  should  be 
nbsolute  identity,  What  degree  of  resem- 
blance la  necessary  from  the  nature  of  things 
ia  a  matter  incapable  of  dofinition  a  priori. 
All  that  Courts  of  Justice  can  do  ia  to  Bay 
that  no  trader  can  adopt  a  trade-mark  BO 
resembling  that  of  a  rival,  ns  that  ordinary 
purchasers,  purchasing  with  ordinary  caution 
are  likely  to  b<i  misled.  It  would  be  a  mis- 
take, however,  to  suppose  that  the  resem- 
blance must  be  such  as  would  deceive  per- 
sona who  should  sea  the  two  marks  placed 
sido  by  side.  The  rule  so  restricted  would 
b a  of  no  prictic.il  use. 

If  a  purchaser  looking  at  the  article  offered 
to  him  would  naturally  bo  lad,  from  the 
mark  impressed  on  it,  to  suppose  it  to  bo  the 
production  of  the  riv.il  manufacturer,  and 
would  purchase  it  in  that  belief,  tho  Court 
considers  the  use  of  such  a  mark  to  be 
fraudulent.  Bub  I  go  further.  I  do  not 
consider  the  actual  physical  resemblance  of 
the  two  marks  to  be  the  solo  question  for 
consideration.  If  the  goods  of  a  manufac- 
turer have  from  tha  maik  or  device  he  has 
used,  become  known  in  tho  market  by  a 
particular  name  I  think  that  the  adoption  by 
a  rival  trader  of  any  mark  which  will  cause 
his  good?  to  baar  the  same  name  in  tho  mar- 
ked, may  be  ae  much  a  violation  of  tho  rights 
of  that  rival  as  the  actual  copy  of  his  device. 
It  is  mainly  on  this  ground  that  1  have  come 
to  tho  conclusion  that  the  decision  of  the 
Vice-Chancolloi  in  the  present  case  was  cor- 
rect, 

Ever  since  tha  year  1318,  tho  plaintiff 
Bnon  Seixo,  had  caused  his  casks  to  bi 
fl  tamped  with  his  coronst  and  tho  word 
11  seixo,  "  and  the  evidence  shows  that  his 
win 03  had  thus  acquired  in  tho  market  tho 
name  of  "  Crown  Soixo  wino.  lf  When, 
therefore,  the  defendants,  in  tha  year 
1562,  adopted  as  their  device  a  coronal, 
with  the  words  ''  Seixo  do  Cirna  ", 
moaning  'Upper  SGIIO,'  below  it,  the  conso- 
quence  was  almost  inevitable  tuat  persona 
with  only  the  ordinary  knowledge  of  the  us- 
ages of  tho  wine  trade  from  Oporto  would  sup- 
pose that,  in  purchasing  a  cask  of  wine  so 
marked,  they  were  purchasing  what  was  gene- 
rally known  in  thu  markot  as  'Crown  Seixo 
wine.1  The  present  caae  is  thus  brought  dis- 
tinctly within  the  principle  on  which  all  these 
cases  rest.  Tho  plaintiff  had  adopted  a  device 
or  trade-mark  which  had  caused  hia  wines  to 
obtain  celebrity  under  a  name  descriptive  of 
that  trade-mark  The  defendants  havo  adopted 
a  trade-mark  which  could  not  fail  to  lead 
purchasers  to  attribute  to  the  wines  so  marked 
the  same  name  as  that  under  which  the  plain- 
tifl's  wines  were  known,  and  so  to  believe  that 
in  purchasing  them  they  would  be  purchasing 
tho  wines  of  tho  plaintiff,  Against  tho  uae  of 
fiuch  a  trade-mirk  the  plaintiff  haa,  I  think,  a 
right  to  have  tho  injunction  of  this  Court." 

The  parts  of  this  judgment  that  are 
mainly  relied  upon  are  where  the  Lord 
Chancellor  said  : 

•'I  do  not  consider  the    actual    physical    re- 
semblance   of  the    two  marks   to    be  the    sole 
uo=ition  for  consideration," 
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and  whore  in  the  next  following  sentence 
he  said  : 

"  *  *  *  that  tha  adoption  by  A  rival 
trader  of  any  mark  which  will  cause  hia  gooda 
to  bear  tho  sarno  name  in  the  market,  may  ba 
as  much  a  violation  of  the  rights  of  that 
rival  as  the  actual  copy  of  hia  device  '  *  V" 

I  wish  to  lay  stress  on  these  two  sen- 
tences and  on  the  words  "sole"  and  "may 
be."  It  is  quite  obvious  that  tho  Lord 
Chancellor  did  not  go  so  far  as  to  lay 
down  tho  proposition  that  the  physical 
resemblance  between  tho  two  marks  WAS 
not  to  be  taken  into  oonsideration  at  all, 
nor  did  he  lay  down  the  proposition  that 
the  fact  that  one  mark  might  in  the  mar- 
ket be  known  under  the  same  name  as 
another  necessarily  was  a  violation  of  the 
rights  of  the  owner  of  the  first  mark.  It 
seems  to  me  quite  clear  that  there  is  a 
very  great  distinction  between  that  case 
and  the  one  now  before  me.  The  whole 
of  that  case,  as  reported  in  the  judgment, 
reilly  turned  on  the  use  of  the  word 
"seixo,"  which  had  been  used  by  the 
plaintiff  for  miny  years  as  descriptivo  of 
his  wines  and  apparently  had  not,  in 
England  at  any  rate,  been  used  as  des- 
criptive of  anyone  else's  wines  until  the 
defendant  used  it  for  his.  That,  of  course, 
was  not  an  English  word  and,  therefore, 
not  in  common  use,  and  I  think  that  it 
would  be  an  unwarrantable  extension  of 
the  principle  laid  down  in  this  judgment 
to  apply  it  to  the  use  of  names  of  com- 
mon articles,  such  as  hats,  or  of  articles 
which,  in  pictorial  representation  at  any 
rate,  are  exceedingly  common,  such  as 
"Crowns  " 

I  wish  also  to  quote  the  concluding 
portion  of  the  Lori  Chancellor's  judg- 
ment (pp.  198-199)  : 

"  The  defendants  rested  their  argument  in 
part  on  the  caae  of  Leather  Cloth  Co.  7.  Anien- 
can  Leather  Cloth  Co.  (3),  But  the  facta  of  that 
case  boir  no  resernblanco  to  tho  present, 
There,  both  pirtios,  plaintiffs  and  defendants, 
were  manufacturing  and  dealing  in  tho  sama 
article,  known  in  the  market  aa  American 
Leather  Cloth  ,  neither  party  had  an  exclu- 
sive right  to  that  name,  and  the  plaintiffs  had 
not  acquired  any  particular  namo  for  their 
American  Cloth,  unions  indeed  the  namo  of 
Crockett  &  Co.,  the  persona  from  whom  they 
had  purchased  their  business,  could  be  so  con- 
sidered. But  no  one,  looking  at  tho  defendants' 
trade-mark,  could  be  led  to  suppoae  ho  waa 
purchasing  goods  from  what;  waa  originally 
Crockett's  manufactory,  Unless  a  purchaser 
could  ba  deceived  by  the  similarity  of  tha 


(3)  [18G5]  11  1I.L.C.  523  = 
C  N.B.  209=13  W.R. 
=-12L,T.  742. 
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trade-marks,  he  could  not  be  deceived  at  all, 
and  the  House  oE  Lor  da  thought  that  the  two 
trade-marks  were  BO  different  that  no  one 
could  suppose  them  the  same.  This  case, 
therefore,  affords  no  support  to  the  defen- 
dants. In  order  to  assimilate  that  case  to  the 
present  we  must  suppose  that  the  plaintiffs 
there  had  so  marked  thoir  goods  with  the 
LI  a  ma  of  'Crockett1  as  to  havo  obtained  for  it 
in  the  market  the  name  of  'Crockets'  'Ameri- 
can Leather  Cloth,'  and  then  th&t  the  defen- 
dants had  adopted  a  device  which  would  lead 
purchasers  to  suppose  that  their  cloth  was  not 
merely  American  Leather  Cloth,  which  it  was, 
but  Crockett's  American  Leather  Cloth,  which 
it  was  not.11 

Ifc  seems  fco  ma  bhab  the  case  referred 
to  in  thia  oxfcracb  is  rauoh  more  similar 
to  the  present  case  than  is  bhe  case  of 
Seixo  v.  Provezende  (2)  itself.  The  nexb 
case  is  thab  of  Cope  v.  Evan*  (4),  In 
that  case  it  was  found  bhab  bhe  defen- 
dant's brade-inark  was  not  such  an  imi- 
tabion  of  bhe  plainbiff's  brade-mark  as,  in 
the  opinion  of  bho  Courb,  made  deception 
probable.  Ib  is  evidenb  from  the  reporb 
thab  bhe  bwo  marks  in  question  were 
cerbainly  much  less  different  bhan  bhoae 
in  question  in  bhe  case  before  me. 

In  bhe  following  passage  from  the 
learned  Vice-Chancellor's  ]udgmenb  ib 
would  seem  bhab,  if  bhe  two  trade-marks 
in  dispubo  are  not  so  similar  bhab  bhe 
Courb  considers  bhe  difference  unsub- 
sbantial,  bhe  plaintiff  musb  prove  bo  the 
satisfaction  of  the  Court  that  ibs  inter  - 
venbion  is  required  to  probecb  bhe  plain- 
tiff from  bhe  defendants  goods  being 
taken  for  his  (p.  Ill)  : 

"In  cases  whora  it  appears  that  defendants 
have  adopted  a  plaintiff's  trade-mark,  and  ib 
is  proved  that  defendants'  object  in  doing  so 
was  to  pass  off  thoir  own  goods  as  those  of 
the  plaintiff,  the  Court  will,  without  further 
inquiry,  restrain  tho  defendants,  and  it  will 
also  do  so  where  there  has  bean  such  adoption, 
although  proof  of  bho  defendants'  object  be 
•wanting,  if  it  appear  that  any  one  has  in  fact 
been  thereby  induced  to  buy  the  defendants' 
goods  as  being  tho  goods  of  the  plaintiff.  In 
the  absence  of  proof  of  such  object  and  of  such 
deception,  if  the  two  trade-marks  are  not  to 
the  eye  of  tho  Court  either  altogether  identi- 
cal, or  so  similar  that  the  Court  considers  tho 
difference  unsubstantial,  the  plaintiff  must 
make  out  to  the  satisfaction  of  tho  Court  that 
its  intervention  is  required  to  protect  tbo 
plaintiff  from  tbo  defendants'  goods  being 
taken  for  his  (plaintiff's).  For  the  plaintiff  to 
eay  that  his  name  or  mark  is  to  be  found  on 
the  defendants'  goods  is  not  sufficient  Thus, 
in  the  case  of  Bt  adbui  y  v.  Erans,  in  which 
the  proprietors  of  Punch  sought  unsuccess- 
fully to  restrain  the  sale  of  a  weekly  publi- 
cation which  had  adopted  the  name  of  Punch 

(4)  [1874]  18  Eq,  133=22    W.R.  450=30  L.T. 
292. 


and    Judy,    the    Court,    looking    at    the 
publications,      and     considering      thab 
later    publication    would     not    be     taken 
purchasers  for  tho  earlier  ono,  refused  to 
terfere.     The  two   woro    so    dissimilar  in 
pearanco,  that,  whether  the  two 
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publications 


were  seou  sido  by  sido  or  were  suou  separately 
the  one  would  not  bo  taken  for  the  other," 

Applying  bhab  teab  bo  bhe  present  case, 
I  find  ib  exceedingly  difTiculb  to  hold' 
bhab  the  complainanbs  in  bhe  present 
case  have  ma.de  oub  a  good  case  for  pro-' 
teobion.  The  Vice-Chancellor  in  his 
]udgraenb  discussed  bhe  case  of  Sei.ro  v. 
Provezende  (2),  and  said  p  150  • 

"Lord  Cranworth  here  says  that  if  tho  rival 
trader  adopts  a  mark  which  will  cause  his 
goods  to  bear  tho  same  name  in  the  market, 
this  may  be  a  violation.  He  then  proceeds  to 
examine  the  caso  bjfore  him,  and  says  that, 
the  mark  being  adopted,  the  consequence  was 
almost  inevitable  that  persons  would  suppose 
that  in  purchasing  a  cask  of  the  defendant's 
wino  thoy  wore  purchasing  that  of  tho  plain- 
tiff, that  the  defendant's  mark  could  not  fail 
to  lead  purchasers  to  attribute  to  tho  winos  so 
marked  tho  same  name  as  thab  under  which 
tho  plaintiff's  wines  wero  known.  Have  the 
plaintiffs  in  the  present  case  shown  that  tho 
defendant's  user  of  thoir  mark  will  causa 
their  goods  to  be  takon  for  tho  plaintiffs1? 
Will  it  be  the  inevitable  consequence  of  the 
uso  by  the  defendants  of  their  mark  that  pur- 
chasers in  purchasing  tho  defendants'  cigars 
will  boliovo  that  thoy  are  purchasing  the 
plaiutinV  1  Is  it  truo  that  the  defendants' 
mirk  cannot  fail  to  attribute  to  their  goods 
bho  same  nama  aa  is  used  by  the  pl.iintitla1  ? 
Upon  the  ovidonoo  in  thia  case  I  answer  all 
these  questions  in  the  negative." 

Putting  to  oneself  the  quesbions  whioh| 
bhe  Vice-Chancellor  there  seb  oub,  it1 
seems  bo  me  bhab,  on  bhe  facts  of  the 
present  case,  ib  is  very  dilliculb  to, 
answer  either  of  fchem  in  bhe  afVirmabive  | 
Tho  evidence  is  perhaps  sufficient  bo] 
show  bhab  some  people  may  dill  the  ap- 
pollaub's  trade-mark  by  the  same  name 
as  bhab  of  bhe  complainant,  bub  I  am  cer-l 
bainly  nob  sabisfied  bhab  every  one  wouldj 
do  so,  or  thab  bhe  use  of  bhe  appellant's 
mark  cannob  fail  bo  have  thisettecb. 

The  nexb  case  quobcd  is  bhab  of  R  John- 
ston <fe  Co.  v.  Archibald  Orr  Eiving  &  Co. 
(5).  I  do  nob  bhink  ib  is  necessary  bo 
discuss  bhis  case,  bhe  facts  of  \vhich  aie  so 
enbiiely  different  from  those  of  bho  case 
before  me  as  bo  make  ib  useless  as  an 
aubhoriby  I  would,  however,  quote  bhe 
following  exbracb  from  Lord  Blackburn's 
ludgmenb  (pp  228  and  229)  • 

"I  think  bhe  truo  guide  is  given  by  Lord 
Kingsdown  in  the  Leathfi  Cloth  Co.  Ltd.  v. 
Amencan  Leather  Cloth-Co.  (3),  at  538  where 
he  aaya:  'The  fundamental  rule  ia  that  ona 

"  (5)  [1981]  7  A,  C.  219. 
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man  has  no  right  to  pub  off  his  goods  for  sale 
a*  tho  goods  of  a  rival  brader;  and  he  cannot 
therefore,  in  tho  languazo  of  Lord  Langdale 
in  the  case  of  Po  nj  v.  Trutfit  (G),  be  al- 
lowed bo  uao  names,  marks,  letters  or  other 
indicia  by  which  he  may  induce  purchasers 
to  behove  that  tho  goods  which  he  is 
selling  are  tho  manufacture  of  another  per- 
son, Then  ho  proceeds  to  say  what  he 
thinks  any  person  is  at  perfect  liberty  to  do, 
And  adds,  speaking  of  the  particular  case 
Tjfathfr  Cloth  Co,  ]jtd<  v.  Aintrunn  Leather 
Cloth  Co.  Lid.  (3)  at  p,  539  .  On  bhe  other  hand 
they  had  no  right  directly  or  indirectly  to 
represent  that  tho  article  which  Lhoy  sold  was 
m.inuUctnrod  by  Crockotts  or  by  any  person 
to  whom  CrookcUs  had  assigned  their  busi- 
ness or  their  rights.  Thoy  had  no  right  to  do 
this  either  by  positive  atAtomrnt  or  by  adopt- 
ing the  trAda-inark  of  Crockotts  it  Co,,  or  of 
tho  plaintiffs  to  whom  Crockotta  had  as- 
signed it,  or  by  using  a  trade-mark  HO  ncurly 
resembling  that  of  the  plaintiffs  HS  to  be  cal- 
culated to  mislead  incautious  purchasers. 
These  being,  as  I  conceive,  the  rights  of  thn 
defendants  and  the  limit  of  those  right?,  what 
is  it  that  they  have  actually  done  and  in 
what  respect  ha.vo  they  infringed  tho  rights  of 
the  plaintiffs  V  That  depends  upon  tho  ques- 
tion how  far  tho  defendants'  trade-mark 
bears  such  a  rasemblance  to  that  of  tho  plain- 
tiffs' as  to  be  calculated  to  mislead  incautious 
purchasers.  That,  I  apprehend,  is  precisely 
the  question  which  is  to  bo  asked  hero  In 
tho  caso  from  which  I  h.ivo  boon  citing  that 
question  was  answered  in  favour  of  the  de- 
fendants, in  tbo  present  case  I  think  if;  must 
be  anqworoJ  in  favour  of  tho  plaintiffs.'1 

And  tho  following  from  the  judgment 
of  Lord  Watson  (p.  231). 

"When  a  prominent  and  a  substantial  part 
of  a  long  and  well  known  brado-mark,  denot- 
ing the  mauufaoturo  of  a  particular  firm,  ap- 
pears as  a  prominent  and  substantial  part  of 
A  rival,  it  seems  reasonable  to  anticipate  that 
the  goods  of  the  latter  may  be  mistaken  for,  or 
sold  as,  tho  manufacture  of  the  firm  to  which 
the  older  trade-mark' belongs." 

I  give  this  latter  extract  because  it  is 
quoted  by  the  Magistrate  in  his  judg- 
ment in  this  case,  but  it  seems  to  me 
that  it  is  Dot  relevant  to  the  present 
oaBe  at  all.  It  is  impossible  to  say  in 
this  cage  that  any  prominent  and  sub- 
stantial part  of  the  complainant's  trade- 
mark appears  as  a  prominent  and  sub- 
stantial part  of  the  appellant's  trade- 
mark. 

The  next  case  to  which  I  wish  to  refer 
is  that  of  Payton  &  Co  .  Ltd  v.  Snelhng 
Lawpard  &  Co.,  Ltd.  (7)  and,  in  parti- 
cular I  wish  to  refer  to  the  following 
passage  in  the  judgment  of  Lord  Justice 
Eomer  (p  57,  Lines  19^29): 

"It  scorns  to  be  a  sort  of   popular   notion    of 
[18412]  G  Beav.  GG. 
L1901]  17  R.  P.    C.    48    and    628=-(1901) 


(G) 
(7) 
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some  witnesses  that  'in  considering  whether 
customers  are  likely  to  he  deceived,  you  are* 
to  consider  the  case  of  an  ignorant  customer 
who  knows  nothing  about,  or  very  little* 
about  tho  subject  of  the  action.  That  is  fv 
great  mistake.  Tho  kind  of  customer  that 
the  Courts  ought  to  think  of  in  these  cases  in 
the  customer  who  knows  tho  distinguishing 
characteiistics  of  the  plaintiff's  goods,  those 
characteristics  which  distinguish  his  goods- 
from  other  goods  on  the  market  so  far  as  re- 
lates to  general  characteristics.  Tho  cus" 
tomor  must  bo  oiia  knowing  who,  what  i» 
fairly  common  to  tho  trade,  knows  of  the 
plaintiff's  goods  by  reason  of  those  distin- 
guishing cbanictoListir?.  If  he  doos  not  know 
that,  ho  H  not  ,\  customer  whoso  views  can 
properly,  or  will  be,  regarded  by  tbi-5  Court." 

This  judgment  of  Homer,  L  J.,  was 
expressly  approved  by  Lord  Macnaghten 
in  the  House  of  Lords  at  p.  635  of  the 
report  of  the  appeal  (in  tho  same  Volume 
of  tho  11-  P  C  ),  and  it  was  also  quoted 
with  approval  by  Kekewich,  J.,  in  Alaska 
Packers'  Association  v.  Croake  &  Co  (3). 

In  the  caso  of  Tatrm  &  Co,,  Ltd.  v+ 
Gaum  ant  Co.,  Ltd  (9)  it  was  held  by  the 
Court  of  Appeal  that  the  defendant's  trade- 
mark was  not  an  infringement  of  that  of 
the  plaintiff,  although  both  contained  re- 
presentations of  a  black  cat  and  were* 
applied  to  the  same  kind  of  goods.  Obvi- 
ously, thure  was  a  much  greater  resemb- 
lance between  the  trade-marks  in  that 
case  than  in  the  one  now  before  me.  In 
tho  case  of  \Vilkinson  v.  Griffith  (10),  it 
is  evident  that  there  was  considerable 
evidence  of  actual  intent  to  defraud,  and 
the  similarity  between  the  marks  in 
question  was  at  any  rato  sufficient  to  put 
it  in  a  different  class  from  the  present 
case. 

A  number  of  Indian  cases  have  also  been 
cited,  but  I.  do  not  think  that  any  of 
them  is  of  any  assistance,  except  perhaps 
Emperor  v.  Bakarullah  Malik(ll)  which 
was  a  criminal  case  coming  under  the 
same  section  as  the  present  case,  and  in 
which  the  Court  held,  on  what  seems  to- 
me a  very  much  stronger  case  than  the 
present  one,  that  tho  conviction  could 
not  be  upheld.  I  come  now  to  certain 
Burma  cases:  Emperor  v.  Po  Saing  (12). 
That  was  a  case  in  which  the  accused 
had  been  selling  kerosine  oil  in  tins  of 
the  Burma  Oil  Company,  and  it  w as- 
held  that  it  had  been  sufficiently  indi- 

(8)  [1901]  18  R,  P.  0.  129. 

(9)  [1017]  34  R  P.O.  181. 

(10)  [1891J  8R.  P,  C.  370. 

(11)  [1901]  31  Gal.  411. 

(12)  [1907]  4  L,  B.  R.  192. 
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cated  on  the  tins  fchafc  the  oil  sold  wag 
the  Burma  Oil  Company's  oil,  and,  there- 
fore, fell  within  the  section.  This  case 
fleemg  to  me  of  very  lib  tie  help.  The 
flame  remark  applies  to  Abdul  Majid  v. 
Emperor  (13),  in  which  it  ia  clear  from 
the  judgment  that  there  was  at  any  rate 
ti  certain  degree  of  similarity  between  the 
two  marks,  and  that  both  could  properly 
he  called  in  Burmese  by  the  name 
bawlon  tasoik  "  This  caso  also  does 
not  seem  to  me  to  be  any  authority  for 
the  present  conviction. 

Byramjee  Cowasjee  v,  Vera  Somabhai 
,  was  a  civil  case  relating  to  butter 
in  tins.  I  am  told  that  in  foot  it  related 
to  one  of  the  marks  produced  in  evidence 
,by  the  defence  in  this  case  In  this  caso 
the  late  Sir  Charles  Fox  said  (p.  65)  • 

"The  proper  teat  19  whether  tho  "gpt  up"  of 
tha  doftmrLint'fl  goods  11  likely  to  docniva  a 
purchaser  who  is  acquainted  with  tho  plain- 
,tifipB  "got  up"  but  trusts  fco  his  mrsmory.  It 
,13  to  bo  assumed  th'*t  the  purchaser  will  look 
fairly  at  the  goods  without  distinguishing 
[features  being  concealed  and  the  Court  must 
(also  hava  regard  to  tho  claas  of  purchaser  by 
whom  the  goods  would  normally  ha  bought  . 
27  Halsbiit  n\  Law*  of  England  1GG." 

That  seems  to  me  to  be  a  correct  state- 
ment of  the  test  and  it  is  ;i  test  which, 
to  my  mind,  is  not  satisded  by  the  facts 
of  the  present  case. 

I  am  left  now  only  with  the  case  of 
R  E  Mohammed  Kassim  b  Co.  (l),  which 
I  mentioned  at  the  beginning  of  this  judg- 
ment. It  is  urged  for  the  complainants 
that  that  case  is  ample  authority  for  the 
present  conviction,  and  that,  if  I  feel 
inclined  to  differ  from  tho  judgment  of 
my  learned  brother,  Otter,  it  is  most 
desirable  that  I  should  make  a  reference 
to  a  Bench  or  Full  Bench.  In  my  opinion 
there  is  a  considerable  difference  between 
•the  two  cases  sufficient  to  make  it  un- 
necessary forme  to  say  either  that  I  agree 
with  my  learned  brother,  or  that  I  differ 
tfrom  him 

As  I  said  before,  tho  complainants' 
mark  in  that  caso  w.ig  a  "Crown,"  but  it 
•was,  in  fact,  known  as  the  "topee"  mark, 
and  consequently  the  introduction  of  the 
accused's  mark,  which,  in  fact,  represen- 
ted what  would  properly  be  called  a 
"topee,"  inevitably  led  to  the  result 
that  the  accused's  blankets  were  des- 
cribed by  the  same  mark  name  as  those 

[191G]  9  L.   B.   B.    31=36   I.   C,    108=10 
Bur.  L.  T.  19. 

[1916]  8   L.  B.  R,  561=36   I.    C.   965=10 
Bur.  L.  T.  63. 


of  the  complainant,  and,  thus,  there  were 
certainly  much  stronger  grounds  for  hold- 
ing that  his  mark  fell  within  the  mis- 
chief of  S  480,  I.  P.  C.,  than  there  are 
in  the  present  case. 

I  do,  however,  differ  from  my  brother, 
Otter,  but  it  is  on  a  minor  point  of  not 
very  great  importance.  At  the  bottom  of 
p.  II  of  his  judgment  he  remarked  : 

*  *  *  the  present  0*39  is  a  criminal 
prosecution  and  intent  to  dafraud  u  not  an 
mgrodiont  in  tho  oJJenco." 

[n  my  opinion  on  tho  woidiug  of 
S.  4:82,  an  intent  to  defraud  is  an  in- 
gredient of  the  olfenco,  but,  when  it  has 
boon  proved  that  a  trade-mark  ia  a  false 
trade- murk,  thon,  it  is  Lo  be  presumed 
thdt  tho  accused  person  had  thad  intent 
unless  and  until  he  rebuts  the  presump- 
tion, when  the  accused  person  is  entitled 
to  an  aoquitttil.  Whoa  he  is  entitled  to! 
an  acquittal  if  he  cm  prove  tho  absence1 
of  a  certain  intent,  it  seems  to  me  obvi- 
ous that  that  intent  is  an  essential  in- 
gredient of  the  olfence 

On  the  two  trade-marks  in  question 
themselves,  and  on  tho  evidence  in  tho 
caso,  the  only  conclusion  that  seems  to 
mo  possible  in  tho  present  case  is  that 
the  appellant's  use  of  his  trade- mark  ia 
not  reasonably  calculated  to  cause  it  to 
be  believed  that  his  goods  are,  in  fact, 
tho  merchandise  of  the  complainants,  and, 
on  that  ground,  I  think  that  tho  convic- 
tion cannot  etand.  But  I  would  say 
further  that,  even  if  I  am  not  correct  in 
that  view,  I  still  think  that  tho  appellant 
is  entitled  to  an  acquittal  on  the  ground 
that  he  had  no  intent  to  defraud.  The 
burden  of  proving  the  absence  of  such  in-! 
tent  is  indood  up  on  him,  but  the  question! 
whether  that  burden  has  been  discharged1 
must  be  answered  on  a  consideration  of 
the  whole  of  the  evidence  in  the  case  , 
and,  in  my  opinion,  the  facts  of  this  case 
are  such  that  it  would  bo  quite  impossi- 
ble to  hold  with  any  semblance  of  reason 
that  the  appellant  in  making  uso  of  tha 
mark  complained  of,  had  any  intent  to 
defraud  On  this  ground  also  I  should 
acquib  him.  I  allow  this  appeal,  sot 
aside  tha  conviction  and  sentence  passsd 
upon  the  appellant,  and  direct  that  tha 
fine  be  refunded  to  him. 

P.N  /R.K.  Conviction,  set  aside. 
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G,  a  pleader,  In  the  matter  of. 
Civil    Miac.    Appla     No.  78    of  1929, 
Decided  on  28th  August  1929. 

(a)   Legal     Practitioner!   Act,     S.  12— Con- 
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viction  under    Gambling  Act     is     not     suffi- 
cient for  diiciplinary  action. 

Tho  conviction  of  n  pleader  under  the  Gam- 
bling Act  can  hardly  bo  looked  upon  by  itielf 
as  sufficient  roAaon  for  di3ciphn,iry  action. 

[P  D52  G  2] 

(b)  Legal  Practitioners  Act,  Si  12  and  13 
—Conviction  of  pleader  for  intimidating 
and  assaulting  woman  does  not  by  itself 
amount  to  defect  in  character  and  is  not 
sufficient  for  suspending  him  from  prac- 
tice. 

A  pleAclor  w.is  convicted  under  Ponal  Coda 
for  intimidating  and  aaaaultirjg  a  woman  in 
a  moat  reprehensible  manner.  It  WAS  tho 
first  occasion  on  which  disciplinary  action 
was  called  against  him 

Held  that  the  conviction  was  not  by  itaolf 
Bufliciont  to  show  defect  of  character  which 
unfit  a  him  to  be:  a  ploader  within  tho  meaning 
of  S.  12, 

Jleld  furtliei  \  that  though  tho  words  "  any 
other  reasonable  causa  in  S.  13  seem  do  be 
wido  enough  to  include  tha  cage,  still  tho 
conduct  was  not  such  as  to  justify  suspending 
him  from  practice.  [P  352  G  2J 

A    J   Da r wood — for  Respondent. 

Judgment. — (7,  a  lower  grade  plea- 
der ab  Elaine  in  the  Myaungmya  Dis- 
trict hag  been  cillel  on  to  answer 
certain  charges  framed  again  sb  him, 
under  tho  provisions  of  S.  11,  Legal 
Practitioners  Act.  The  third  charge  is 
with  reference  to  Criminal  Regular  Trial 
No.  220  of  1928  of  the  Fourth  Additional 
Magistrate,  Myaungmya.  In  that  case 
one  Maung  Ba  Th  was  sentenced  to  six 
months'  rigorous  imprisonment  for  caus- 
ing grovious  hurt.  The  District  Magis- 
trate, who  has  reported  the  matter  to 
this  Court  states  • 

"If  the  ovidenco  of  Maung  Maung  (P.  W.  2) 
in  this  case  be  baliovcd,  Mr.  Stanley  might 
have  boon  assaulted  by  B*  Tha  at  the  instiga- 
tion of  tho  pleader. 

The  assault  apparently  was  the  out- 
come oE  a  drunken  brawl,  and  the  Ses" 
sions  Judge  in  his  judgment  on  appeal 
remarked  that  tho  case  reflected  no  cre- 
dit whatsoever,  on  all  the  parties  con- 
cerned. There  is  nothing,  however,  in 
tho  judgments  implicating  G.  in  the 
assault,  nor  can  we  read  the  evidence  of 
U  Maujg  "Maung  as  implicating  him. 
There  does  not  seem  to  be  anything 
in  this  charge,  which  we  can  consider 
against  the  respondent. 


There  remain  for  consideration  the 
other  two  charges.  -The  first  of  these 
charges  is  that  he  was  convicted  under 
S  11,  Burma  Gambling  Act  and  sen- 
tenced to  pay  a  fine  of  Rs.  25  and  the 
second  charge  is  of  insulting  bha  modesty 
of  a  woman.  He  was  convicted  under 
Ss.  506  and  509,  I.  P  C  ,  and  sentenced 
to  pay  a  line  of  Rs.  50.  The  conviction 
under  the  Gambling  Act  could  hardly  be- 
looked  on  by  itself  as  sufficient  reason 
for  disciplinary  action.  Tho  other  case 
is  more  serious.  According  to  the  judg- 
ments in  that  case,  the  respondent  and 
others  intimidated  a  woman  and  assaul- 
ted her  in  a  most  reprehensible  manner. 
Such  conduct  certainly  reflects  no  cre- 
dit on  tho  persons  concerned  and  is  not 
conduct  such  as  is  to  bo  expected  from  a 
pleader  in  the  Courts.  We  are  unable, 
however,  to  say  that  from  this  convic- 
tion by  itself  we  can  mfor  a  defect  of 
character  which  unfits  the  respondent  to 
bo  a  pleader  within  the  meaning  of  S.  12, 
Logfil  Practitioners  Act.  Under  S.  13 
of  tho  Act,  disciplinary  action  can  under 
01.  (f)  bo  taken  for  "  any  other  reason- 
able caugo."  Tho  tvords  seom  to  be 
wido  enough  to  cover  tho  present  case. 
\Vo  regard  tho  conduct  of  tho  respon- 
dent as  most  reprehensible,  but  we  are 
not  satisfied  that  it  is  such  as  to  justify 
us  in  suspending  him  from  practice.! 
The  respondent  has  been  a  third  grado 
pleador  for  about  22  years,  and  this  ap- 
pears to  be  tho  first  occasion  in  which 
disciplinary  action  has  been  called  for 
ag.unst  him  We  direct  that  tho  respon- 
dent be  warned  and  that  wo  consider  his 
conduct  as  disclosed  in  Criminal  Regular 
Trial  No.  99/28  was  moat  reprehensible,, 
and  that  a  repetition  of  such  conduct 
may  make  it  necessary  to  take  severe 
disciplinary  action  against  him. 


r.N./n.x. 


Order  accordingly. 
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U  San    Hmway — Applicant. 

v. 
U  Ohn  Pe — Respondent. 

Civil  Revn.  No  187  of  1929,  Decided 
on  17th  September  1929,  from  order  of 
Diet.  Judge,  Tenngoo,  D/-  23rd  May 
192&,  in  Civil  Misc.  No.  45  of  1929. 
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Burma  Rural  Self  Government  Acl  (4  of 
1921),  Rr.  34,  36  and  39— District  Judge 
acting  under  R  34,  or  Assistant  Judge 
nominated  by  him  to  hear  petition  challeng- 
ing election  is  periona  deiignata  and  no  re- 
vision lies  to  High  Court  against  their  order. 

The  provisions  of  R  30  which  enables  the 
District  Judga  to  delegate  his  power  to  au 
Assistant  Judga  and  tho  direction  that  peti- 
tion challenging  an  election  shall  be  tried  in 
open  Court  do  not  show  that  the  District 
Court  through  tho  District  Judge  functions  in 
the  disposal  of  tho  application  Tho  words 
"in  oj>en  Court"  in  R  31  mean  only  that  tho 
matter  should  not  bo  disposed  of  in  camera. 
Therefore  the  District  Judge  functioning 
under  R.  31  IB  a  persons  dasignata  and  an 
Assistant  Judge  who  is  directed  by  him  to 
dispose  of  the  petition  is  also  a  persona  dosig- 
nata  and  so  no  revision  lies  to  the  lligh  Court 
aganiit  Ihoir  order  A.  I.  /v  1020  Rany.  25 
(F.fl.)  and  A.  T.  II.  1927  Mail.  93,  RcL  on. 

[P  351  01] 


£— for  Applicant. 

Judgment. — Tina  is  LI  revision  appli- 
cation against  the  order  of  the  District 
Judge  of  Toungoo  ia  tho  following  circum- 
stances' One  U  San  Hen  way  wag  elected 
a  member  of  the  District  Council  by  the 
Tantahin  Circle  Bjaril.  U  Ohn  Pe  filed 
an  application  in  the  District  Court  chal- 
lenging the  election  on  certain  grounds 
The  application  of  LI  Ohn  Pa  wns  not 
accompanied  by  a  deposit  of  Kg.  100  ac- 
cording to  tho  rules,  but  this  sum  was 
paid  in  Liter.  The  loirned  District 
Judge  aobing  presumably  under  S  36  of 
the  Rules  made  by  the  Local  Government 
to  which  I  shall  refer  later  directed  that 
the  petition  be  tried  by  Assistant  Judge, 
U  Aung  Tun  Gyaw,  Before  tho  said 
Assistant  Judge  the  respondent  filed  ob- 
jections, and  one  of  the  objections  filed 
by  him  was  that,  as  there  was  no  previ- 
ous deposit  of  Kg,  100  as  required  by 
R.  35,  the  Court  had  no  jurisdiction  to 
entertain  the  petition.  The  learned  As- 
sistant Judge  U  Aung  Thti  Gyaw,  on  29th 
April  disposed  of  this  objection,  and 
he  in  effoot  held  that  the  deposit  of 
Ks.  100  was  not  a  condition  precedent  to 
the  vesting  of  the  jurisdiction  in  the' 
Court;  that  that  sum  could  be  piid  at 
any  time  within  the  limitation  period; 
and  that  he  had  power  to  extend  the 
time  for  payment.  Against  this  order 
an  applicitTon  for  review  was  made  and 
disposed  of  by  the  District  Judge  him- 
self and  an  appeal  was  also  'preferred 
against  tho  order  to  the  District  Judge. 

It  is  very  doubtful  if  the  application 
for  review  lies,  but  it  is  unnecessary  to 
consider  the  point,  as  the  District  Judge 
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agreed  with  the  conclusion  arrived  at  by 
the  Assistant  Judge  and  dismissed  both 
the  application  and  the  appeal. 

The  application  for  revision  to  this 
Court  is  against  these  orders,  and  the 
firat  point  for  consideration  ia  whether  a 
revision  lies  to  this  Court.  If  the  rul- 
ing in  tho  Municipal  Corporation  of 
Rangoon  v.  M.  A.  Shakur  (l)  applies  to 
this  case,  then  the  High  Court  is  pre- 
cluded f re ra  entertaining  the  revision  ap- 
plication In  tbat  case  it  was  held  by 
a  Full  Bench  of  this  Court  that  the  Chief 
Judge  of  the  Court  of  Small  Causes  in 
disposing  of  petitions  regarding  elections- 
to  the  Cjiporation  of  Rangoon  acts  as 
a  personn  designata  aad  that,  therefore, 
no  revision  lies  to  this  Court  It  is 
urged  by  the  learned  advocate  for  tho 
petitioner  that  that  ruling  does  not  apply 
to  tho  facts  of  this  case  because  the  pro- 
visions of  the  rules  show  that  the  Dis- 
trict Judge  in  these  matters  is  acting  not 
as  a  persona  designata  but  as  the  presi- 
ding officer  of  the  District  Court.  It 
will  be  convenient  to  refer  to  the  rele- 
vant provisions  of  tho  rules  at  this  stage. 

Rule  34  enactd  that  the  validity  of  an 
election  may  be  questioned  by  petition  ta 
tho  District  Judge  on  certain  grounds. 
R.  35  is  to  the  following  the  effect: 

"No  petition  shall  bo  admitted  without  a 
deposit;  of  Ra  100  and  altar  15  clear  days  (ex- 
cluding judicial  holidays)  have  elapsed  from 
the  data  on  which  tho  result  of  tho  election 
w.va  published  (under  R.  23)  or  declared 
(undor  H.  Jl)  " 

Rule  36  onacts  that  if  after  such  en- 
quiry ds  may  be  necessary  the  District 
Judge  considers  that  there  are  not  suffi- 
cient grounds  for  trying  the  petition,  ha 
shall  mike  an  order  dismissing  it  and 
th.it  order  shall  be  final.  If  he  considers 
that  the  petition  ought  to  be  tried  he  is 
empowered  to  make  an  order  directing  its 
trial  either  by  himself  or  by  such  Assis- 
tant Judge  as  .he  may  appoint.  R  37 
provides  for  the  trial  of  petitions  in  open 
Court  and  R.  39  gives  a  right  of  ap- 
peal agunst  the  finding  or  order  of  an 
Assistant  Judge  to  the  District  Judgo 
whose  orders  on  the  appeal  shall  be  final. 
Reliance  is  placed  by  the  learned  advo- 
cate for  the  petitioner  on  the  provisions 
which  enable  the  District  Judge  to  dele- 
gate his  pjwer  to  an  Assistant  Judge  and 
to  the  direction  that  the  petition  shall  bo 
tried  in  open  Court  as  indicating  that  the 
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intention  of  the  rule  making  power  that 
the  District  Court  through  the  District: 
Judge  functions  in  the  disposal  of  these 
petitions.  I  cannot  ncaept  thia  conten- 
tion. 

The  District  Judge  is  undoubtedly  a 
persona  design.itu  in  respect  of  the  func- 
tions exercised  by  him  under  B.  31  The 
power  given  to  him  as  District  Judge  to 
delegate  his  jurisdiction  to  an  Assistant 
Judge  does  not  show  that  the  District 
Judge  is  not  a  persona  designata.  The  As- 
sistant Judge  to  whom  he  delegates  the 
power  ranv  be  person  entirelyWconnected 
with  his  Court  The  use  of  the  word  "in 
open  Court"  in  R,  37  in  my  opinion 
means  nothing  more  than  this  that  the 
matter  is  not  to  be  disposed  of  in  camera 
and  are  used  for  the  purpose  of  ensuring 
an  opon  trial  in  the  Court  house.  The 
words  "'in  open  Court"  are  used  in  con- 
tradistinction to  in  camera." 

I  am  fortified  in  this  opinion  by  a 
decision  of  the  Madras  High  Court  in 
O.  A.  0  K.  LaKshmanan  Chetty  v.  J.  S. 
Kannappar  (2)  whore  a  somewhat  simi- 
lar argument  was  raised.  In  that  case 
the  Chief  Judge  of  the  Small  Cause  Court 
of  Madras  was  the  person  to  whom  a  pe- 
tition for  revision  was  allowed  in  the 
oase  of  an  objection  to  the  nomination  of 
a  councillor  It  wag  urged  in  argument 
that  accordiag  to  the  rules  of  the  High 
Court  the  Chief  Judge  was  empowered  to 
direct  that  any  petition  should  bu  heard 
by  a  Bench  consisting  of  two  or  more 
Judges  of  his  Court.  The  Madras  High 
<3ourt  held  that  notwithstanding  this 
rule  the  Chief  Judge  of  the  Small  Cause 
Court  was  a  persona  designate  and  that 
no  revision  application  lay  to  it  from  his 
decision.  I  am,  therefore,  of  opinion  that 
the  District  Judge  when  functioning 
under  R.  31  of  the  rules  is  a  persona  de- 
signataand  that  an  Assistant  Judge  who 
is  directed  by  him  to  dispose  of  the  ap- 
plication is  also  a  persona  designata  and 
that  therefore  this  revision  application 
against  their  order  is  incompetent.  I, 
therefore,  dismiss  the  application,  but 
there  will  be  no  order  as  to  costs  as  the 
respondent  has  not  appeared. 


p.N./H.K. 


Revision  dismissed. 


(2)  A.  I.  B.  1927  Mad.  93=50  Mad.  121, 
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HEALD,  Offg.,  C.  J.,  CHABI,  MYA  Bu, 

OEMISTON  AND  DAS,  J  J. 

on  equal  division  betueen 

BuTijEDGE,  C.  J.,   MALTNG   BA 

BKOWN  AND  OAIIH,  JJ. 
U  Pyinnya  and  others — Appellants. 

v. 

Mauny  Law  and  another — Respon- 
dents. 

Civil  Eof.  No.  9  of  1928,  Decided  on 
6th  September  1929,  made  by  Carr,  J,, 
on  25th  October  1928,  in  Second  Appeal 
No.  24  of  1928. 

**  (a)  Burma  Laws  Act  (1898),  S,  13 
(1)— Buddhist  Law— "LawV'  defined— Rules 
of  conduct  in  Vinaya  cannot  be  law  except 
when  enforced  by  Burma  Laws  Act,  S.  13 
'!) — Sale  is  not  a  question  regarding  any 
religious  usage— Buddhist  monk  is  not  dis- 
qualified from  contracting  within  Contract 
Act,  S.  11-(1915)  2  U  B.  R.  01,  2!)  I.C.  013 
and  5  Rang.  G2G=.l.  /,  R.  1928  Hang.  3— 10G 
/,  C.  201,  Oiertjiled. 

Per  Full  Bench.—  Tho  definition  of  fcho  word 
"Uwu"  in  its  juridical  senso  is  that  "laws"  are 
rules  of  civil  conduct  enforced  by  the  State. 
From  this  it  follows  that  tho  rules  of  conduct 
as  laid  in  Vinaya-for  tho  guidance  of  Baddhist 
monks  cannot  bo  deemed  do  ba  "laws"  unload 
thoy  are  enforced  by  the  State.  According  to 
S.  13  (1),  Burma  Laws  Act,  thoy  are  not  en- 
forced by  the  State  except  in  cases  in  which 
questions  regarding  any  religious  usigo  or 
institution  ariae.  A  sale  being  a  pure  matter 
of  contract  is  not  "a  question  regarding  any 
religious  usage  or  institution."  A  Buddhist 
monk,  therefore,  is  not  disqualified  from  con- 
tracting by  law  within  the  meaning  of  S.  11, 
Contract  Act:  (1915)  2  U.  B.  R.  61;  29  I.  C. 
613  and  5  Rang.  626=A.  I.  R.  1928  Rang. 
3  =  106  I.  C.  201,  Overruled. 

[P358  02;  P  3G2  0  1,  2] 

*  *  (b)  Contract  Act,   S.  23— Sale  to  Bud- 
hist  monk  is  not  immoral. 

Neither  the  object  nor  the  consideration  of 
a  sale  to  a  Buddhist  monk  is  immoral  within 
tho  meaning  of  3.  23;  9  L.  B.  R.  220,  Rcf. 

[P  3G3  0  2] 

#  #  (c)  Transfer  of   Property  Act.  S.   6  (h) 
(3) — Buddhist  monk  may  be  a  transferee. 

A  Buddhist  monk  may  hold  property  such  aa 
paddy  land  and  may  be  a  transferee  of  such 
property  within  the  meaning  of  S.  6  (h)  (3): 

[P  3GO  0  1] 

(d)  Evidence  Act  S.  115 — Vendor  is  not 
estopped  from  suing  to  recover  possession  of 
property  on  ground  of  vendee's  incapacity 
to  contract. 

(Per  Rutledge.  C.  J.  and  Maiing  Ba,  /.) 
Where  tho  buyer  of  immovable  property,  ia 
under  disability  tobuy  there  can  hardly  bo  any 
question  of  his  being  induced  to  buy  by  mis- 
representation that  he  was  under  no  such  dis- 
ability, The  vendor,  therefore,  ia  not  estop- 
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,ped  from  suing  to  recover  possession  of  the 
proporfcy  on  (she  ground  of  vendea'a  incapacity 
'to  contract.  *  [P  358  0  2] 

Ba  Them — for  Appellants. 
Ba  Thin — for  Respondents. 
Order  of  Reference 

Carr,  J. — U  Shwo  Goa  before  hia 
death  disposed  of  the  bulk  of  his  estate 
by  deeds  of  gift  in  favour  of  his  children, 
but  reserved  some  22'69  acres  of  paddy 
land  for  his  maintenance  until  his  death. 
One*  of  the  beneficiaries  under  the  deed 
of  gift  was  his  eldest  son  U  Pyinnya  who 
was  at  that  time,  and  still  is,  a  Burmese 
Buddhist  Monk.  Another  was  another 
son,  Miiung  Byaw,  father  of  the  plaintiff- 
respondents  in  the  present  appeal,  in 
which  U  Pyinnya  is  the  princip.j.1  appel- 
lant After  U  Shwe  Gon's  death  his 
children,,  including  U  Pyinnya,  raised 
money  by  mortgaging  the  22"69  acres  of 
land,  together  with  the  land  that  had 
been  given  to  Q  Pyinnya.  Later  the 
other  children  including  Maung  Byaw, 
sold  the  22  69  acres  and  a  piece  of  garden 
land  to  U  Pyinnya  by  a  registered  deed 
for  a  nominal  consideration  of  Ra.  2,000. 
The  actual  consideration  was  that  U 
Pyinnya  took  over  liability  for  the  debts 
incurred  and  paid  only  Rs  50  cash. 

Maung  Byaw  has  since  died  and  his 
children,  the  plaintiff-respondents  have 
brought  this  suit  to  administer  U  Shwe 
Gon's  estate,  claiming  among  other 
things  that  the  22*69  acres  of  paddy 
land  is  a  part  of  that  estate. 

A  number  of  questions  arise  in  the 
appeal,  but  the  only  one  on  which  I  feel 
any  difficulty  is  the  question  whether 
the  sale  to  U  Pyinnya  is  valid  or  not. 
Both  the  lower  Courts  have  found  that 
it  is  not  valid,  under  the  authority  of 
U  Tilawka  v  Shwe  Kan  (1).  There  is 
also  a  decision  of  ono  Judge  of  this  Court 
in  U  Teza  v.  Ma  E  Gyive  (2),  which 
supports  their  findings. 

I  feel  considerable  doubt  of  the  correct- 
ness of  both  these  decisions,  [n  the  first 
of  them  Mr  MacGoll,  J.  C  ,  suggested 
that  if  the  Contract  Act  had  applied  to 
the  transaction  before  him  tli.it  trans- 
action would  have  been  void  under  S  23 
of  that  Act  as  defeating  the  personal  law 
of  trie  phongyi  concerned  In  the  second 
CJ.se  Maung  Ba,  J.  held  that  the  trangac- 
.tion  was  immoral  and  therefore  void.  I 

(1)  [1915]  2  U,  B.  B.  01=29  I.  0.  G13. 

(2)  A.I.R.  1928  Bang.  3=»j  Bang.  G26. 
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am  strongly  inolined  to  doubt  the  correct, 
ness    of    both    propositions.     They    are 
based  on  the  proposition  that  a  Buddhist 
monk   is  prohibited    by   the   rule  of  his 
order,  as  contained    in  the  Vinaya,    from 
engaging  in  such  pecuniary  transactions. 
That    pioposition  I  do    not    contest,  but 
it  seems  to  me  at  least  doubtful  whether 
the  rules   of  the   Vinaya  form    a  part   of 
the  personal    law  of  a  Buddhist  monk  so 
as  to  bring  the   case  within   S   23,   Con- 
tract   Act.     And  I    doubt  also    whether 
on  that  ground  it  can  be  said   that  either 
the   object   or  the    consideration  of   the 
agreement  can    bo  said    to    be    immoral. 
The  object    was  to  transfer   ownership  of 
land,  the  consideration  was  in  part,  pay- 
ment of  money,    and  in   part,  an    under- 
taking to  pay  money;  both  are  in    them- 
selves perfectly  lawful    and  moral.     The 
only  immoral  part  of  the  transaction  waa 
U  Pyinnya's  disregard  of  the  rules  of  tha 
religious    order  to    which    he    belongs, 
which    aeetna  to   me    a    matter    between 
himself  and  his  conscience  and  the  heada 
of  hia  order    and  not  within    the  scope  of 
the  Contract  Act. 

Again  it  seems  to  me  doubtful  whether 
there  is  any  question  of  a  religious  usage 
or  institution  "within  the  meaning  of 
the  Burma  Laws  Act,  S.  13," 

Another  question  is  whether  on  the 
facts  set  out  the  plaintiffs  are  not  estop- 
ped from  questioning  the  validity  of  the 
sale  by  their  father  whose  successors  in 
interest  they  are.  In  U  Tilawkas  case 
(1),  Mr  MucColl  remarked  that  even  if 
the  pluntilf  had  no  title  the  defendant 
might  bo  estopped  from  denying  his 
title.  But  he  did  not  go  further  into 
this  ^question,  siying  that  the  question 
was  a  broader  one  than  a  mere  question 
of  title  or  estoppel".  I  do  not  think 
thit  this  was  a  sufficient  reason  for 
shutting  out  the  question  of  estoppel. 

In  tho  present  case,  the  plaintiffs  can 
claim  onlv  as  heirs  of  Maung  Byaw  and 
if  Maung  Byaw  would  have  been  estopped 
from  questioning  the  title  of  his  vendee 
U  Pyinnya,  on  the  ground  of  the  latter'a 
incapacity  to  contract,  the  plaintiffs  also 
must  be  estopped. 

I  refer  the  two  following  questions  for 
decision  by  a  Full  Bench: 

(1)  la  tha  sale  of  immovable  property  to  a 
Burman  Buddhist  monk  void  on  the  ground 
thai;  A  mouk  is  prohibited  by  the  rules  of  the 
Vinaya  from  entering  into  such  poouniarv 
transactions  1  J 
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•  (2)  If  auoh  a  sale  ia  void  ia  tha  vendor  es- 
topped from  iuing  to  recover  possession  of  the 
property  on  the  ground  of  the  vendee's  incapa- 
city to  contract  ? 

Opinion  of  First  Full  Bench 
Rutledge,  C  J.—  I  have  had  bhe  ad- 
vantage of  reading  the  judgment  of  my 
brother  Maung  Bi,  and  I  agreo  wifch  the 
conclusions  which  he  has  reached  in  this 
case. 

Section  11,  Contract  Act,  1872  says 
"Every  person  is  competent  to  contract  who 
is  of  the  age  of  majority  according  to  tho  law 
to  which  he  is  subject  and  who  is  of  sound 
mind,  arid  is  not  disqualified  from  contracting 
by  aii)  law  to  which  ho  is  subject." 

Then  arise  tho  following  questions  (a) 
Ig  the  Vinaya  a  law  within  the  meaning 
of  this  section?  (b)  Are  Burmese  Bud- 
hisfc  monks  subject  to  the  Vina\a?  (c) 
Does  observance  of  the  provisions  of  tho 
VinayA  render  it  impossible  lor  Burmese 
Buddhist  monks  to  enter  into  contracts 
for  purely  secular  purposes  ? 

Probably  the  most  important  of  those 
questions  is  the  first.  Tho  question  is 
aske;!:  in  what  way  are  the  provisions  oE 
the  Vinaya  more  in  the  position  of  the 
law  of  tho  land  than  the  provisions  of 
the  1,1-9  at  monastic  orders  of  the  Chris- 
tendom such  as  the  Benedictines  or 
Dominicans  The  analogy  at  first  seems 
plausible  to  minds  formed  under  the 
Western  modern  systems  of  jurisprudence 
which  do  not  recognise  any  personal  laws 
as  exceptions  to  the  universal  law  of  the 
land  applying  to  all  the  inhabitants  of  a 
nation.  But  it  was  not  always  so  in  the 
West  If  tho  question  had  arisen  in  the 
Middle  ages  it  would  in  all  probability 
have  coma  before  an  Ecclesisticil  Court 
and  the  regulations  of  the  particular 
order  would  have  been  given  the  force  of 
law  9.  11  clearly  on  tho  question  of 
capacity  to  contract  throws  up  back  upon 
the  personal  laws  governing  the  parties. 
Tho  Court  has  to  consider  :ig  one  of  tho 
parties  disqualified  from  contracting 
under  his  personal  law,  As  pointed  out 
by  a  Full  Bench  of  Eve  Judges  of  tho  late 
Chief  Court  in  Shwe  Ton  v.  Tun  Lin  (3): 

"The  Vinaya  and  its  commentaries  form 
part  of  the  Buddhist  Law  and  where  the  de- 
volution of  the  property  of  a  phongyi  is  con- 
cerned, it  aeoma  right  that  this  branch  of  tho 
law  should  govern  the  decision.  " 

There  are  many  other  cases  where  the 
Courts  for  a    long    series    of    years  have 
treated   the  Vinaya  as    the  part  of    Bur- 
mese   Buddhist  Law  which    governs  th3 
~ 
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monkhood,  but  as  this  Full  Beach  ruling 
is  so  specific  I  do  not  think  it  necessary 
to  refer  to  them. 

I  would  consequently  answer  (a)  and 
(b)  in  the  affirmative.  With  regard  to 
(o)  from  the  quotations  in  the  judgment 
of  my  brother  Maung  Ba  and  of  the  late 
Mr.  McColl  in  U  Tilawka  v.  N(fa  Shice 
£a?i(L),the  Vinaya  not  only  forbids  monks 
from  entering  into  contracts  unconnected 
with  tho  religious  life,  but  contemplates- 
that  they  are  utterly  incapable  of  so 
doing  hiving  died  a  civil  death. 

My  brother  Carr  considers  that  tho- 
reference  raises  merely  a  question  oE  con- 
tract and  not  a  question  regarding  any 
religious  usage  or  institution,  and  if  it  is 
not,  S.13,  Burma  Laws  Act  1898  abrogates 
all  rules  of  Buddhist  Law  relating  to 
contract,  I  am  unable  to  agree  with  him 
on  this  point  It  will  not  bo  denied,  I 
think,  by  auy  one  that  the  fraternity  of 
yellow  robe  is  a  religious  institution 
Usage  is  as  nearly  as  possible  a  synonym 
for  custom.  The  provisions  of  the  Vinayn 
are  tho  religious  usage  governing  tho 
religious  institution  of  the  Buddhist 
monkhood  The  question  then,  whether 
tho  religious  usages  governing  ^i  monk 
render  him  incompetent  to  enter  into  a 
contract  for  secular  purposes  must  in  my 
opinion  be  considered  by  the  Court  by 
virtue  of  S.  13,  Burma  Liws  Act-  It  is 
consequently  a  part  of  the  Buddhist 
Liw  enforced  by  the  State  and  those 
religious  uaiges  must  be  examined  for 
the  purpose  of  ascertaining  whether  the 
monk  is 

"disqualified  from  contracting  by  any  law 
to  which  In  is  aubjoct.  9.  11,  Contract  Aot." 

As  I  have  already  said  in  my  opinion  the 
Vinaya,  considers  that  a  monk  is  utterly 
incapable  of  entering  into  contracts  un- 
connected with  the  religious  life  and  I 
accordingly  answer  (c)  in  the  affirmative 
and  in  my  opinion,  he  is  equally  disqua- 
lifiai  whether  he  purports  to  be  a  trang- 
ferrer  or  a  transferee. 

Throughout  this  judgment  I  have 
taken  tlie  reference  to  be  limited  to 
transactions  for  a  secular  or  personal 
and  not  for  a.  religious  purpose.  It  has 
been  pointed  out  to  me  that  the  question 
referred  does  not  so  limit  the  reference. 
In  my  opinion  it  ought  to  be  so  limited. 
The  judgments  of  the  late  MoColl  and 
Mya  Bu,  J.  from  which  Carr,  J. 
dissents  does  not  question  that  a  monk 
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was  competent  to  contract  for  a  purely 
religious  objeot  and  so  thore  is  no  con- 
troversy with  regard  to  such  contracts. 
If  we  turn  to  S.  23,  Contract  Act,  we 
find  tint  this  deals  with  the  lawfulness 
of  the  consideration  or  objeot  of  the 
agreement.  While  I  think  that  the 
question  naturally  comes  under  the  head 
-of  capacity  to  contract,  it  may  be  con- 
sidered also  as  the  offering  of  any  con- 
tiiddration  by  a  monk  of  a  wordly  n  it  lire 
not  connected  with  the  religious  life  or 
the  object  of  which  is  to  cause  wordly 
gain  of  a  personal  and  not  a  religious 
nature  to  aooruo  to  a  monk  Thus  stated 
it  is  forbidden  by  the  Vinaya  and  is  of 
•such  a  nature  that  if  permitted  it  would 
defeit  the  provisions  of  the  Vinaya  and 
a  Court  applying  the  principles  by  the 
Vinaya  would  be  justified  in  regarding  it 
•as  immoral. 

I  accordingly  answer  the  first  question 
in  the  atTirmative.  For  the  reasons  given 
my  brother  Maung  B.i,  I  answer  the 
second  question  in  the  negative. 

Maung  Ba,  J  —  Carr,  J.,  has  referred 
the  two  following  questions  for  decision 
by  a  Full  Bench  : 

(L)  [3  tho  silo  of  immovable  property 
to  a  13 arm  in  Buddhist  monk  void  on  the 
ground  that  a  monk  is  prohibited  by  the 
rules  of  tho  Vinaya  from  entering  into 
such  pecuniary  transactions  ? 

(2)  If  such  a  sale  is  void,  is  the  vendor 
estopped  from  suing  to  recover  possession 
of  the  property  on  the  ground  of  the 
vendee's  incapacity  to  contract  V 

He  has  made  tho  reference  because  he 
doubted  the  correctness  of  tbe  propo- 
sitions laid  down  in  tho  case  of  U 
Tilawka  v,  Shwe  Kan  (1)  and  in  that  of 
U  Teza  v.  Ma  E  Gywe  (2). 

Is  U  Tilawkas  case  (l),  a  Buddhist 
monk  sought  to  redeem  a  mortgage  effec- 
ted by  him-  The  question  considered 
in  that  case  was  whether  a  Buddhist 
monk  was  capable  of  entering  into  a  valid 
oontract  such  as  mortgage  for  bis  own 
personal  profit.  McColl,  J  C.,  answered 
the  question  in  the  negative. 

In  U  Teza's  case  (2)  another  Buddhist 
monk  sought  to  recover  possession  of  a 
house  bought  by  him  with  borrowed 
money.  I  held  that  the  monk  could  not 
succeed  in  his  suit. 

Both  the  decisions  were  based  upon  the 
principle  that  the  transactions  in  both 
oases  offended  the  personal  law  of  Bud- 
dhist monks  viz.,  Vinaya,  a  oode  of  disci- 


plinary rules  laid  down  by  Lord  Buddha* 
for  the  Sangha. 

Section  11,  Contract  Act,  deals  with 
competency  to  contract  and  it  mentions 
three  disqualifications,  namely :(l)  infancy, 

(2)  insanity,  (3)  special    disqualifications 
by  personal  law.     S.  23  of  the   same   Acb 
deals  with    unlawful    consideration?.     A 
consideration    which  the    Court    regards 
as  immoral  or  opposed    to    public    policy 
is    unlawful.     So    also     is   a   considera- 
tion   which    is    forbidden    by    law    and 
is    of  such    a  nature    that    if   permitted 
would    defeat    the   provisions  of   any 'law. 
Carr,    J.,    has   expressed   doubt    whether 
the  rules   of   Vinaya    form    a  part  of  the 
personal  law  of  a  Buddhist    monk    so    as 
to  bring    a    case    within    S.  23,  Contract 
Act,    and    also  whether    on    that  ground 
it    can    be  said    that   either    the    object 
or    the    consideration    of    an  agreement 
is     immoral.      It    cannot     be    disputed 
that    an    agreement    that    would   defeat 
the  provisions   of    Hindu  Law   or  Maho- 
medan   Liw    or     Buddhist  Law     would 
be    unlawful     within     the   meaning     of 
S.  23.     A  contract  to  give  a  son  in  adop- 
tion   in    consideration   of  an   annual    al- 
lowance   to    the   natural  parents    would 
defeat  the  provisions    of  Hindu  Law  and 
a    suit    would    not   lie    to   recover   any 
allowance  on  such  a  contract,     Upon  tho 
same  principle   an    agreement  between  a 
Mahomedan   husband    and    his  wife  for  a 
future  reparation    is    void.     So  also    is  a 
contract    between    a   Buddhist    husband 
and  his  first  wife  not    to  give  the  second 
wife    of  equal    status    any  share   in  the 
lettetpwa  property. 

In  the  case  of  Skive  Tun  v     Tun    Lin 

(3)  the  Thathanabaing    has  clearly  stated 
that  a  matter  concerning  rahans    which 
involves  a  dispute   about  property  either 
between   monks    themselves   or   between 
monks  on  the    one  hand    and  laymen   on 
the  other  would   be   decided  according  to 
the  five  books    of   Vinaya,   and  that   the 
authority  of    the    Dhammathats   is    not 
recognized.    Of  course  the  commentaries 
viz  ,  Attakathas,  Tikas,  and  Ganhandana 
are  consulted  for  help  in   the  interpreta- 
tion of  texts  in  the  Vinaya. 

The  Vinaya  contains  rules  promulgated 
by  Lord  Buddha  from  time  to  time  aa 
occasion  arose.  One  of  the  rules  pro- 
hibits a  monk  from  having  sexual  inter- 
course. It  follows  that  a  monk  cannot 
enter  into  a  valid  contract  of  marriage 
why,  because  it  will  defeat  the  provi- 
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sions  of  his  Viaaya.  If  a  monk  contracts 
with  a  woman  that  he  will  marry  her 
as  a  rahan  and  live  with  her  as  man  and 
wife  without  leaving  the  order  and 
breaks  his  contract,  can  the  woman  sue 
him  in  damages  for  breach  of  contract  ? 
Certainly  not,  as  the  contract  is  unlaw- 
ful It  may  be  argued  that  the  contract 
is  unlawful  because  it  is  immoral,  why 
immoral  ?  It  is  immor.il  because  Vin,iya 
prohibits  sexual  intercourse  in  the  cise 
of  a  r.ihan  Marriage  in  ifcself  is  not 
immoral  for  in  some  roligions  ministers 
of  religion  can  marry. 

Since  Dhammathats  fire  not  applicable 
to  rahans,  and  since  Vinaya  applies  to 
them,  it  follows  that  the  latter  is  their 
personal  law.  The  rules  of  Vinaya  may 
even  be  viewed  in  the  light  of  custo- 
mary law  or  customs  having  the  force  of 
law.  Now  what  does  the  Vinayu.  say  about 
buying  and  selling  ?  In  the  first  book 
of  Vinaya  namely  Farajkam,  there  is  a 
rule  dealing  with  "Kayawoikkaya"  (buy- 
ing and  soiling).  It  is  said  that  while 
Buddha  was  residing  at  the  2etawun 
monastery  in  Thawutti,  a  rahan  and  a 
parabaik  exchanged  robes  This  was 
reported  to  Buddha.  Ho  condemned  the 
transaction  and  made  this  rule.  "A  rahan 
who  does  buying  and  selling  is  guilty 
of  Nissagi  pacittayam."  The  rahan  can 
escape  from  the  consequences  of  this  sm 
only  by  confession  and  discarding  the 
thing,  Buddha  applied  this  rule  to  all 
things  from  Kyaungs  down  to  the  most 
insignificant  things  such  as  soap  powder, 
and  tooth  pick 

A  layman  entering  the  order  "dies  a 
civil  death  "  He  severs  himself  from 
the  world  and  is  divested  of  all  he  pos- 
sessed in  the  world.  Can  such  a  man 
who  has  taken  the  vows  to  lead  a  holy 
life  in  accordance  with  Vinaya  employ 
himself  as  a  layman  while  he  is  still  a 
rahan  and  transact  business  for  his  per- 
sonal benefit  in  violation  of  Vinaya,  his 
personal  law,  and  be  permitted  to  en- 
force or  to  reap  the  benefits  of  contracts 
which  would  defeat  that  law  ?  I  would 
certainly  say,  No.  Such  conduct  on  the 
part  of  the  rahans  is  i  urn  oral  from  the 
point  of  view  of  Buddhist,  and  morality 
is  but  a  relative  term.  What  appears  to 
be  moral  according  to  one  religion  may 
not  be  so  according  to  another.  For  the 
Buddhists,  a  ( rahan  who  violates  his 
Vinaya  is  an"alijji"  and  his  conduct  in 
violation  of  Vinaya  is  immoral. 


I  hold  that  Vinaya  'is  the  personal  law 
of  a  Buddhist  monk  within  the  meaning 
of  S.  13,  Burma  Laws  Aofc,  so  as  to  bring 
a  case  within  8.  23,  Contract  Act,  and 
that  his  buying  and  selling  for  his  own 
benefit  offends  that  law  and  is  immoral. 
So  I  would,  therefore,  answer  the  first 
question  in  tho  negative.  I  wish  to 
mako  it  clour  that  this  answer  is  to  bo 
restricted  to  transactions  of  a  purely 
secular  nature  unconnected  with  religion. 
A  monk  may  accept  a  religious  gift  in 
accordance  with  Vinaya.  Of  course  tho 
party  dealing  with  him  is  protected  by 
tlio  provisions  of  S.  65,  Contract  Act.  If 
the  rahau  received  any  advantage  under 
such  a  contract,  ho  is  bound  to  restore  it 
or  to  make  compensation  for  it  to  the 
person  from  whom  he  received  it. 

As  regards  the  second  question  about; 
estoppel  the  answer  depends  upon  whe- 
ther the  rahan  is  the  buyer  or  whether 
he  is  the  seller.  If  ho  is  the  buyer,  as 
in  the  present  case,  he  being  tho  party 
unier  disability  to  buy  there  can  hardlyi 
be  any  question  of  his  being  induced  to, 
buy  by  misrepresentation  that  he  was 
under  no  such  disability  But  if  he  is 
tho  seller  and  if  he  has  induced  the  other 
party  to  buy  under  the  belief  that  he 
was  under  no  disability  to  sell  he  would 
ceitainly  bo  estopped  from  denying  bi& 
capacity  to  sell.  I  would,  therefore, 
answer  this  question  in  the  negativo- 

Carr,  J  — The  first  question  referred 
is: 

"Is  tho  sale  of  immovable  property  to  a. 
Burman  Buddhist  monk  void  on  tho  ground 
that  a,  monk  is  prohibited  by  tho  rules  of  tho 
Vinaya  from  entering  into  such  pecuniary 
transactions  ?" 

The  question  implies  that  the  rules  of 
the  Vinaya  do  prohibit  a  monk  from  en- 
tering into  such  pecuniary  transactions 
and  it  may  further  be  admitted  that  a< 
Burmese  Buddhist  monk  is  subject  to 
those  rules  in  that  they  are  rules  of  con- 
duct  by  which  he,  as  a  member  of  the 
Sangria  should  be  guided.  The  real  ques- 
tion in  issue  is  whether  those  rules  are 
•  >•  ii 
laws. 

The  best  definition  that  I  know  of  the 
word  "laws11  in  its  juridical  sense  is 
that  "laws"  are  rules  of  civil  conduct 
enforced  by  the  "State." 

Accepting  that  definition,  a  rule  or 
conduct  is  not  a  "law11  unless  it  is  also 
enforced  by  the  State,  and  the  rules  of 
conduct  prescribed  in  the  Vinaya  are, 
therefore,  laws  only  if  they  are  enforced 
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by  the  State.  To  determine  whether  they 
are  so  enforced  one  must  turn  to  8.  13, 
Burma  Liwa  Act  (13  of  1898)  which 

reads: 

11  (1)  Where  in  any  suit  or  other  proceedings 
in  Burma,  it  is  necessary  for  the  Court  to  de- 
oido  any  question  regarding  succession,  in- 
heritance, marriage  or  caste,  or  any  religious 
usage  nr  iiiRtifcntion  : 

(a)  Tho  Buddhist  Law  in  cases  where  the 

partiPH  firo  Unddhists, 

shall  form  the  rule  of  decision,  except  in  so 
fa)  axq  such  law  li^s  by  enactment  boon  al- 
tered or  fl,boliflhe'l,  or  ia  opposed  to  any  cus- 
tom having  th«  forco  of  law. 

(2)  Sub],  ct  to  the  provisions  of  aub-S.  (1) 
and  of  any  nfilior  cnnrtrnent  for  the  timo  bo- 
ing  iu  for -o,  nil  questions  ariginR  in  civil 
caain  instituted  in  tho  Courts  of  Hangoon 
shall  be  diM.lt  with  and  dofcorminod  iccording 
to  fchr)  law  for  the  time  baiug  administered 
by  thn  High  Court  of  Judicature  at  Fort 
Willn.ui  in  ltenga.1  in  the  etoroiso  of  iba  ordi- 
nary original  civil  jurisdiction. 

(3;  Tu  cases  not  provided  for  by  sub-S.  (1) 
or  sub  S,  (2)  01  by  any  other  enactment  for 
tho  turn  hoing  in  force  tho  decision  bhall  be 
accordmp  to  ]iistici3,  equity  and  good  con- 
Bjience." 

MY  vimv  of  tho  elfeot  of  that  section 
13  that  I'rnm  tho  time  of  the  enactment 
the  inlcj  of  Buddhist  L  iw  regarding 
the  subject  specified  in  suh-S  (1)  were 
adopted  by  tho  rotate  as  the  law  which 
it  would  on'orco  as  between  Buddhists 
but  all  nf,hcr  rules  of  Buddhist  Law 
were  abrogated  and  ceased  to  be  law  in 
the  proprr -juridical  sense  of  the  word, 
because  tlie  State  by  necessary  implica- 
tion from  the  terms  of  the  section  de- 
clared that  it  would  not  enforce  them. 

Turning  now  to  S.  23,  Contract  Act, 
I  am  of  opinion  that  it  cannot  be  said 
th.it  either  the  consideration  or  the 
object  of  the  sale  of  the  property  in 
question  in  this  case  was  immoral. 
The  object  was  the  sale  of  land  ,  the 
consideration  was  the  payment  of  money, 
both  are  in  themselves  perfectly  moral. 
The  disregard  by  U  Pyinnya  of  the 
rules  of  the  Vinaya  by  which  as  a  mem- 
ber of  the  monastic  order,  he  should  be 
guided  wi3  no  doubt  in  a  sense  immoral. 
Bub  that  had  nothing  bo  do  with  either 
the  object  or  the  consideration  of  the 
agreement.  Admittedly  a  monk  may 
hold  property  and  may  receive  it  as  a 
gift,  The  object  was  to  transfer  land 
to  him,  and  since  he  may  hold  land 
there  was  nothing  in  that  object  that 
was  immoral.  Nor  can  it  be  said  that 
it  is  forbidden  by  law  or  if  permitted 
would  defeat  the  provisions  of  any  law. 
In  my  opinion,  therefore  there  is  noth- 


ing to  make  the  transfer  void  under  this 
section. 

In  S.  11,  Contract  Act,  we  find  that  : 

Every  person  is  competent  to  contract 
who  is  not  digquahfled  from  contracting  by 
any  law  to  which  he  is  subject." 

Under  this  section  if  a  monk  is  dis- 
qualified by  law  from  contracting,  any 
contract  entered  into  by  him  is  void  : 
see  Mohori  Bibi  v.  Dharmo  Das  Ghose 
(5). 

If  the  rule  of  the  Vinaya  under  dis- 
cussion ig  law,  I  think  it  would  have  to 
be  held  that  a  monk  is  disqualified  from 
conducting,  hut  if  it  is  not  law  there 
is  no  such  disqualification 

In  order  to  find  that  the  rule  is  law  ib 
would  be  necessary  to  find  : 

(1)  that    it    was    a    rule  of    Buddhist 
law,    that    is,      that     it     was     a      rule 
enforced    by    the    State  even   before   the 
enactment  of  tho  Burma  Laws  Act,  and 

(2)  that  ib  is  one  of    the    rules    of    the 
Buddhist  Law  which   by    S.    13    of    that 
Act,  tho  State  has  declared    that   ib    will 
enforce. 

As  regards  the  first  point  I  am  not 
altogether  satisfied  that  this  rule  ever 
was  law  in  the  juridical  sense,  I  do  not. 
however,  think  it  necessary  to  go  into 
this  question,  which  would  involve  & 
very  long  and  diilicult  reserirch. 

In  ray  opinion  the  rule  is  not  law  be- 
oauso  it  does  nob  come  within  S.  13  of 
bhe  Act-  Tho  question  before  us  is- 
whether  a  Buddhist  monk  is  competent 
to  contract  or  not,  and  in  my  view  that 
it  is  not  "  a  question  regarding  any  re- 
ligious  usage  or  institution."  Ib  is  a 
question  regarding  contract  and  the 
etToct  of  S.  13,  Burma  Laws  Act  is,  as 
I  have  said  before,  to  abrogate  all  rules 
of  Buddhist  Lavv  relating  to  contract- 
In  ray  opinion  therefore  a  Buddhist 
monk  is  not  incompetent  to  contract. 

I  would  say  further  that  even  if  he 
were  hold  to  he  incompetent  to  contract, 
it  would  be  necessary  to  find  further 
that  he  is  legally  disqualified  to  he  a 
transferee  within  the  meaning  of  S.  G 
(b)(3)T.P.  Aob. 

The  following  cases  :  Ulfat  Z?ai  v. 
Qauri  Shanker  (5),  Narain  Das  v.  Mt. 
Dhania  (6),  Munni  Konwer  v.  Madan 

(4)  [1903J  30  Cftl.  539=30  I.  A.  114=7  0.  W. 
N.  411=8  Bar.  374  (P,  0.). 

(5)  [1911]  33  All.  657=11  I.  0.  20=8  A.  L.  J. 

670. 

(6)  [1916]  39  All.  62=31  I.  C.  792=13  A.L.J. 
1084. 
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Gopal  (7),  Muni  a  Konan  v.  Perumal 
Konan  (8),  Raghava  Char  tar  v.  Srim- 
vasa  Baghava  Chanar  (9),  furaish 
ample  Authority  for  the  proposition  that 
a  competent  sale  to  a  minor  is  valid  in 
epite  of  his  incompetence  to  contract. 

The  sale  would  therefore  be  void  only 
if  we  could  find  that  a  monk  is  legally 
[disqualified  to  be  a  transferee.  Now  it 
is  admitted  ttrit  a  monk  miy  hold  pro- 
perty such  as  pj.ddy  lani  ani  tint  he  may 
be  transferee  of  such  property  ;  it  cannot 
therefore  be  held  that  the  rule  in  ques- 
tion even  if  it  be  law,  disqualifies  him 
| from  being  a  transferee. 

I    would    therefore   answer    the     first 
question  referred  in  the  negative. 

On  that   answer    the   second   question 

does  not  arise,  but    I   am    satisfied    that 

if  the  first    question    were   answered    in 

the    affirmative    there     would     be     no 

'estoppel. 

Brown,  J.— I  concur  with    the  judg- 
ment   of    my    brother   Carr.     (On    equal 
•division  between  the  four  Judges  the  case 
was  referred  to  another  Full  Bench  of  five 
Judges  who  gave  the  following  opinion.) 
Opinion. 

Heald,  Offg.  C.J.— The  relevant  facts 
of  this  case  are  shortly  as  follows  : 

Shwo  Gon  hid  several  children  and 
before  his  death  he  executed  certain 
deeds  of  gift  by  which  ho  distributed 
his  estate  among  his  children  reserving 
only  22'69  acres  of  paddy  land  for  his  own 
maintenance  during  life  and  for  the 
•expenses  of  his  funeral  when  he  died. 
This  area  of  22'69  acres  was  part  of  a 
holding  of  46'69  the  other  part  of  which 
'had  been  given  by  registered  deed  of 
-gift  to  his  eldest  son  U  Pyinnya,  a 
Buddhist  monk.  When  Shwe  Gon  died 
'his  children  including  U  Pyinnya  mort- 
gaged the  whole  of  that  holding  in  order 
to  raise  money  for  the  funeral  and  not 
long  afterwards  the  rest  of  the  children 
•sold  to  U  Pyinny*  by  registered  deed 
whatsoever  interest  they  still  had  in 
the  22  69  acres. 

Now  the  children  of  one  of  Shwe 
<Gon's  sons  Mg  Byaw  who  has  since  died, 
-claim  administration  of  Shwe  Gon's 
estate  by  the  Court  and  this  suit  raises 
questions  of  the  validity  of  the  gift  of 
35  I,  0.  23=14  A.L.J. 


(7)  [1916]  38  All.  154 

69. 

(8)  [1914]  97  Mad.  390=26  I.  C.  103. 

(9)  [1917]  40  Mad.  308=31  M.  L,   J.    515=33 

I.  0.  721=<1916)  2  M.  W.  N.  369  'F.B.). 


24  acres  to  U  Pyinnya  and  of  the  vali- 
dity of  Q  Pyinnya's  purchase  of  the 
rights  of  the  other  heirs  in  the  22'69 
acres. 

The  learned  Judge  of  this  Court  who 
deo.lt  with  the  case  on  appeal  came  to 
the  conclusion  that  the  gift  to  U  Pyinna 
was  valid,  and  with  his  decision  on  that 
point  we  are  not  now  concerned. 

On  the  question  of  the  validity  of 
U  Pyinnaya's  purchase  of  the  rights  of 
the  other  children  the  learned  Judge 
said  that  he  felt  some  difficulty.  Both 
the  lower  Courts  had  found  that  the 
purchase  was  invalid  on  tho  authority 
of  the  cases  of  (7.  Tilawka  v.  Shwe  Kan. 
(1)  and  U.  Teza  v,  Ma  E  Gywe  (2) 
but  the  learned  Judge  said  that  he  felt 
considerable  doubt  of  the  correctness  of 
those  decisions.  He  accordingly  referred 
the  following  two  questions  for  decision 
by  a  Fall  Bench. 

(L)  Is  the  sdle  of  immovable  property 
to  a  Burmese  Buddhist  monk  void  on  the 
ground  that  a  monk  is  prohibited  by  tha 
rules  of  the  Vinaya  from  entering  into 
such  pecuniary  transactions  ? 

(2)  If  such  a  sale  is  void  is  the  vendor 
estoppel  from  suing  to  recover  possession 
of  the  property  on  the  ground  of  the 
vendee's  incapacity  to  contract;, 

The  reference  came  before  a    Bench   of 
four  Judges,  including  the  learned    Judge 
who    had    decided    U  Teza's  case  (2)  and 
the  Bench  was  equally  divided  in  opinion. 
The  reference  has  therefore  been  heard 
before  a  Full  Bench  of  five  other    Judges. 
The  provisions  of  law,  which    seem  to 
be   neoesaary   to   consider   in    connexion 
with    the   first   of   the   second  questions 
referred   are   S.  11,    Contract  Act,  which 
says    that    every    person  ia  competent  to 
contract    who   is  of   the  age  of  majority 
according  to  the  law  to  which  he  is   sub- 
ject and  who  ia  of  sound  mind  and  is  not 
disqualified  from'oontracting  by  any  law 
to  which    he  is  subject.     8.  23,  Contract 
Act,  which  says  that    the    consideration 
or  object  of  an  agreement    is    lawful   un- 
less it  is   forbidden    by    any  law  or  is  of 
such  a  nature  that  if  permitted  it  would 
defeat  the  provisions  of  any  law  or  .... 
the   Court    regards    it    as     immoral     or 
opposed   to   public   policy,  that   in  these 
oases  the  consideration   or  object  of  an 
agreement  is   said   to   be  unlawful  and 
that  every  agreement  of  which  the  object 
or  consideration   ia  unlawful    ia   void  : 
B.  13,  Burma  Laws  Act,  which  aaya  that 
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^whera  any  suifc  or  other  proceeding  ia 
Burma  ib  ia  necessary  for  the  Gourb  to 
dooide  any  question  regirding  succession, 
inheritance,  marriage  or  caste  or  any 
religious  usage  or  institution  the  Bud- 
dhist Liw  in  case  where  the  parties  are 
Buddhists  shall  form  the  rule  of  decision 
except  in  BO  far  as  such  law  has  hy 
enactment  been  altered  or  abolished  or  ia 
opposed  bo  any  custom  having  the  force 
of  Uw. 

The  cases  to  which  it  is  necessary  to 
refer  in  addition  to  those  already  men- 
tioned are  the  following,  namely  Ma  Pwe 
v.  Myat  Tha  (10)  and  Shwe  Ton  v.  Tun 
Lin  (3). 

The  earlier  of  these  two  cases  is  im- 
portant because  it  introduced  for  the 
first  time  in  Burmese  Buddhist  law  the 
idea  that  a  Buddhist  monk  is  oiviliter 
morbuus,  and  that  idea  which  I  consider 
to  be  mistaken  has  in  my  opinion  been 
the  CAuse  of  much  of  the  subsequent  mis- 
understanding The  question  for  deci- 
sion in  that  case  was  whether  a  Buddhist 
monk  has  power  to  make  a  gift  of  pro- 
perty which  he  owned  before  he  became 
a  monk  and  it  was  held  that  when  a 
monk  enters  the  order  ho  divests  himself 
of  all  his  property  except;  of  course  the 
"Arhitea"  which  a,  monk  is  permitted  to 
possess  and  that  therefore  the  monk  in 
that  case  was  no  longer  owner  of  the 
property  of  which  he  purported  to  make 
a  gift.  The  latter  case  is  important 
because  ib  has  been  relied  on  for  the 
position  that  the  Vmaya  and  ibs  commen- 
taries form  parb  of  bhe  Buddhisb  Law  and 
that  whore  the  devolution  of  the  pro- 
perty of  a.  monk  is  concerned  it  seems 
right  that  this  branch  of  the  law 
should  govern  the  decision.  All  that  need 
be  said  about  that  case  is  that  it  was  a 
case  of  succession  or  inheritance  in  res- 
pect of  which  under  3  13,  Burma  Laws 
Aob,  Burmese  Buddhist  L\w  is  the  law 
which  is  to  be  applied  and  that  it  had  no 
cannexion  with  contract. 

In  the  oa.se  of  U  Tilawka  (l),  a  Bud- 
dhist monk  sued  to  redeem  certain  pro- 
perty which  he  had  joined  in  mortgaging 
and  the  defence  was  raised  that  being 
a  monk  he  could  not  be  owner  of  the  land. 
The  Court  eaid  that  the  question  raised 
was  a  broader  one  than  a  mere  question 
of  title  or  estoppel  and  was  whether  a 
Buddhisb  monk  is  capable  of  entering 
into  a  valid  eon  tract  such  aa  a  mortgage 
(10)  [1897-1901]  "2  U.  B.  R.  54. 


for  his  personal  profit.  The  mortgage 
in  that  case  was  made  at  a  time  when 
the  Indian  Contract  Act  was  not  in  force 
in  Upper  Burma,  but  the  learned  Judicial 
Commissioner  said  that  if  the  Contract 
Act  had  been  in  force  at  the  time,  the 
alleged  mortgage  would  have  been  void  so 
far  as  the  monk  was  concerned  under 
8.  23  as  defeating  his  personal  law  and 
that  although  Contract  Act  could  not  be 
applied,  as  the  question  for  decision 
was  one  regarding  religious  usages,  the 
Buddhist  Law  must  form  the  rule  for 
decision  and  it  must  be  held  that  a, 
Buddhist  monk  could  not  contract  a  valid 
marriage  or  sue  for  restitution  of  conjugal 
rights  so  long  as  he  remained  in  the 
priesthood.  The  propositions  in  that 
judgment  which  seem  to  mo  to  be  open  to 
doubt  are  the  statements  that  the  making 
or  redemption  of  a  mortgage  by  a  monk 
is  a  matter  of  religious  usage,  and  bhe 
suggestion  that  such  a  transaction  would 
defeat  the  provisions  of  law. 

In  U  Tezas  case  (2),  a  Buddhist  monk 
sued  to  recover  immovable  pioperty 
which  had  been  couveyed  to  him  by  way 
of  sale  and  a  defence  was  raised  that, 
being  a  monk,  he  could  not  own  secular 
property.  The  learned  Judge  who  decided 
the  cise  said  : 

"Ib  ia  neadleaa  to  say  thab  ib  has  generally 
boon  accepted  that  a  Buddhist  layman  em- 
bracing religious  life  dies  a  civil  death," 

and  in  support  of  that  statement  he 
cited  the  case  of  Ma  Pice  v.  Myat 
Tha  (10).  As  I  have  already  said  I  do 
not  accept  that  view.  He  also  cited 
with  approval  the  decision  in  U  Til  aw - 
kas  case  (1),  which  I  havo  dealt  with 
above,  and  he  held  that  because  by  the 
rules  of  his  order  a  Buddhist  monk  is 
prohibited  from  engaging  in  wordly 
transactions  the  monk's  purchase  of  the 
house  which  was  the  subject  of  that  suit 
was  void  by  reason  of  the  provisions  of 
8.  23,  Contract  Act,  relating  to  agree- 
ments the  consideration  or  object  of 
which  is  forbidden  by  law  or  is  of  such 
a  nature  that  if  permitted  it  would 
defeat  the  provisions  of  any  law  or  is 
regarded  by  the  Court  as  immoral  or 
opposed  to  public  policy. 

The  learned  Judge  adhered  to  that 
view  in  dealing  with  the  present  refer- 
ence, and  said  that  be  held  that  tha 
Vinaya  is  the  personal  law  of  a  Buddhist 
monk  within  the  meaning  of  8.  13, 
Burma  Laws  Act,  so  as  to  bring  the 
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case  within  8.  23,  Contract  Act,  and  that 
his  buying  and  selling  for  his  own  benefit 
is  immoral. 

The  contrary  view  was  taken  by 
Oarr,  J,,  and  I  accept  his  view  and  have 
Little  to  add  to  it  It  seems  to  me  that 
matters  of  contract  cannot  be  regarded  as 
matters  of  leligious  usage,  and  that 
'therefore  Burmese  Buddhist  Law  doc  a 
'not  apply  to  them  by  reason  of  the 
jprovisions  of  S.  1 3,  Burma  Laws  Act.  I 
jdo  not  think  that  the  rules  of  conduct 
Applicable  to  Burmese  Buddhist  monks 
are  "  1-i^v  "  to  which  a  monk  is  subject 
in  respoud  of  emitters  of  contract  because 
they  aio  not  the  law  which  ia  to  be  en- 
forced by  the  Courts.  For  similar  rea- 
sons, I  do  no  4  >hink  that  the  object  or 
consideration  of  such  an  agreement  as 
that  with  which  the  present  reference 
is  concerned  is  forbidden  by  law  or  is  of 
auch  a  nature  that  if  permitted  it  would 
defeat  the  provisions  of  any  law  or  ought 
bo  be  regarded  by  the  Courts  as  immoral 
or  opposed  to  public  policy.  To  put  the 
matter  shortly  I  would  say  that  1  do  not 
regard  the  Vmaya  or  its  commentaries 
as  "  law  "  except  to  the  extent  that 
they  are  re^oi^nized  as  law  by  S,  13, 
Burma  Liwa  Act,  that  is,  in  cases  where 
the  Court  has  to  decide  any  question  of 


jany  religious  usage  or  institution  and 
•  that  bec-uiso  [  hold  that  in  a  suit  regard- 
ing the  validity  of  a  sale  to  a  monk  the 
'Courfc  has  not  to  decide  any  question  of 
religious  usage  or  institution  I  do  not 
regard  the  Vinaya  or  its  commentaries  as 
the  "law"  applicable  in  such  a  suit. 

I  would  therefore  answer  the  1st  ques- 
tion in  the  negative  and  on  that  answer 
the  second  question  does  not  arise. 

I  would  direct  the  respondents  Mg. 
Law  and  Mg  Myaing  to  pay  the  costs  of 
this  reference.  Advocate's  fee  to  be  10  gold 
mohurs. 

Chari,  J.-I  concur  in  the  reasoning 
of  Carr,  J  and  the  answers  given  by  him 
and  have  nothing  to  add  to  what  he  has 
said  in  his  judgment.  I  agree  to  the  pro- 
posed order  for  costs. 

Das,  J.— I  agree  with  the  judgment 
delivered  by  Carr,  J.and  have  nothing 
further  to  add,  I  also  agree  with  the 
proposed  order  for  costs. 

Mya  Bu,  J.^ The  idea  of  the  Buddhist 
monk  entering  into  pecuniary  transac- 
tions such  as  buying  and  selling  for 
secular  purposes  is  opposed  to  rules 
of  conduct,  promulgated  by  Buddha 


by  which  Buddhist  monks  profess  to  be> 
governed,  and  which  are  contained  in  the 
Buddhist  sacred  literature  called  the 
Vinaya,  and  the  first  question  in  this  re- 
ference recognize  that  such  rules  pro- 
hibit Buddhist  monks  from  entering  in- 
to such  transactions 

The  rules  in  question  are  contained  in 
Ss.  18,  19  and  20  of  PiUraokkha  Nissag- 
giya  Pakittiya,  and  run  as  follows: 

"(l)  Whatsoever  Bhikku  shall  receivo  gold 
or  silver  or  gab  some  ono  to  receive  it  for  him 
or  allow  it  to  bo  kopt  in  doposib  'or  him  that 
ia  Pdkittiya  offoncu  involving  forfeiture. 

(2)  Whatsoever  Bhikku  ahr*ll  engaga  in  any 
one  of  the  various  transactions  in  which  sil- 
ver is  used  that  is  a  Pakittiya  ofTonce  invol- 
ving forfeiture. 

(J)  Whatsoever  Bhikhn  shall  Piigage  in 
any  one  of  tho  various  kinds  of  buying  and 
sailing  that  IB  a  P^kittyu  offouoo  involving 
forfeiture. 

A  monk  who  infringes  any  of  these 
rules  in  guilty  of  Nissaggi>a  Aput,  and 
he  may  be  pardoned  for  it,  if  he  confes- 
ses to  it  and  discards  .the  property  ac- 
quired hy  the  transaction 

The  first  point  for  consideration  is 
whether  in  view  of  the  provisions  of 
S  13  (l),  Burma  Laws  Act,  the  Vmuya 
forms  the  rule  of  decision  of  the  first 
question  in  this  reference,  and  resolves 
itself  into  whether  the  question  as  to  the 
validity  of  a  sale  of  immovable  property 
to  a  Buddhist  monk  for  secular  purposes 
is  a  question  regarding  a  religious  usage 
or  institution 

If  the  question  for  decision  be  as  to- 
the  effect  of  a  sale  to  a  Buddhist  monk 
or  his  membership  of  the  order  as  to  the 
penalties  to  which  he  is  liable  as  such, 
member  or  as  to  whether  the  property 
acquired  by  him  is  capable  of  being  held1 
by  him  for  his  personal  enjoyment  or  fo: 
the  benefit  of  the  religious  order,  it  may 
then  be  said  to  bo  a  question  regarding  a 
religious  usage  or  institution  No  such- 
analogous  question  is  raised  by  this  re- 
ference 

A  sale  is  a  pure  matter  of  contract,  and 
I  fail  to  see  that  this  reference  gives 
rise  to  n  question  regarding  a  religious 
usage  or  institution. 

The  provisions  of  law  with  reference 
to  which  the  question  is  to  be  decided 
are  contained  in  Ss.  11  and  23,  Contract 
Act,  1872,  In  my  opinion  the  correct- 
ness of  the  definition  of  the  term  "laws" 
adopted  by  Carr,  J.  is  not  open  to  ques- 
tion. From  this  it  follows  that  the  rules 
of  conduct  in  question  oannot  be  deemed 
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to  be1 'laws"  unless -they  are  enforced  by 
the  State.  According  to  S  13  (1),  Burma 
Laws  Act,  they  are  not  enforced  by  the 
State  except  in  cases  in  which  questions 
regarding  any  religious  usage  or  institu- 
tion arise  A  sale  being  a  pure  matter 
of  contract,  the  rules  in  question  cannot 
be  said  to  be  .enforced  by  the  State  since 
tho  enactment  of  S  13,  Burma  Laws 
Act,  and  it  appears  from  the  fact  that 
the  Uriiimmathats  collected  in  S  409  of 
tho  Kin  Wun  Mingyi's  Digest  lay  down 
certain  rules  regarding  tho  disposal  of 
property  acquired,  by  a  monk  by  agri- 
culture, or  trade  or  by  usury  thrit  these 
rules  were  not  enforced  by  the  State  ex- 
cept in  cases  of  a  purely  ecclesiastical 
nature,  even  before  the  passing  of  the 
Burmji  Laws  Act,  For  these  reasons,  I 
hold  th  it  a  Buddhist  mouk  is  not  dis- 
qualified from  contracting  by  law  within 
the  meaning  of  S,  11,  Contract  Act. 

The  questions  which  arise  witli  re- 
ference to  S.  23  are  whether  tho  consi- 
deration or  object  of  the  sile  under  consi- 
deration is  forbidden  by  law,  or  ia  of  such 
.1  nature  that,  if  parmitted,  it  would  do- 
feat  the  provisions  of  any  law,  or  is  im- 
moral. 

Tho  foregoing  remarks  show  that  nei- 
ther the  consideration  nor  the  object  of 
the  sale  can  ho  deemed  to  be  forbidden  hy 
law  or  is  of  such  a  nature  that  it  would 
defeat  the  provisions  of  any  law. 

It  remains  to  consider  whether  it  is 
immoral.  The  mere  fact  that  an  act  is 
sinful  does  not  show  that  it  is  immoral. 
The  offences  falling  within  tho  class  of 
NissAggiya  Pakittiya  are  not  the  heaviest 
of  tho  offences  under  the  Vmaya.  The 
heaviest  offences  are  tho  Paragika,  con- 
sisting of  4  offences  by  tho  commission 
of  which  a  monk  becomes  ipso  facto  ex- 
cluded from  the  order.  They  are' 

(1)  Murder,  (2)  Theft,  (3)  Sexual  in- 
tercourse,  (4)  False  profession  of  at- 
tainment of  Arahatship. 

The  direct  result  of  the  commission  of 
any  of  these  four  offences  is  that  the 
offender  ceases  to  bo  a  monk  and  is  no 
longer  eligible  for  ordination.  It  is  true 
that  a  Buddhist  monk  who  has  taken  the 
vows  of  poverty  and  who  professes  to 
have  abandoned  the  pleasures  of  the 
world  taking  part  in  wordly  transactions 
such  as  buying  and  selling  is  not  an 
edifying  spectacle.  On  the  other  hand  it 
is  equally  true  that  for  very  many  years 
the  Burmese  Buddhist  monk's  vows  of 


poverty  sit  lightly    on  him.     Nissaggiya- 
Apat    is  not  an  unpardonable  sin. 

I  agree  with  the  following  remarks  of 
Twomey,  J  in  U  Shwe  Ton  v.  Tun  Liu 

"Wo  find  individual  monks  infringing  tho 
Vmaya  rules  by  holding  paddy  lands  and  tho 
Burmese  Buddhist  law  books  recognize  the 
practice." 

The  Full  Bench  in  tvat  ctiEe  very  per- 
tinetly  remarked- 

"that  the  rigid  monastic  rule  cc  nh'rnplated 
in  tho  canonical  text  has  lon^  sincr  become 
only  a  pious  memory  and  a  counsel  of  perfec- 
tion." 

In  all  those  circumstances  I  see  no 
good  ground  lor  holding  that  eiLhor  the 
object  or  the  consideration  of  a  sale  to  a 
Buddhist  monk  is  immoral  within  the 
meaning  of  S.  23,  Contract  Act. 

For  the  above  reasons,  I  would  answer 
the  first  question  in  the  negative.  As  a 
Burmese  Buddhist  I  would  loath  to  see 
Buddhist  monks  indulge  in  wordly  trans- 
actions and  would  have  liked  to  pre- 
serve the  rulings  in  U  Tilauha  v,  Nga 
Shwe  Kan  (l)  and  U  Teza  \.  Ma  I]  Gy- 
we  (2),  It  individual  monks  tike  ad- 
vantage of  the  nou-interforence  hy  the 
civil  laws  of  tho  state  in  their  practice  of 
taking  part  in  wordly  transactions  they 
will  lose  not  only  the  veneraLiun  of  the 
laymen,  hut  also  the  brotherly  regard  of 
their  puritan  brothers,  and  albo  lower 
the  tone  of  purity  and  reverence  of  the 
Buddhist  monkhood  in  the  estimation  of 
tho  public.  However  since  this  Court 
has  to  administer  the  law  as  it  stands,  I 
am  constrained  to  dissent  fiora  the  rul- 
ings in  these  cases,  and  to  give  the  first 
question  in  this  reference  the  answer 
which  I  have  proposed. 

As  pointed  out  by  the  Full  Bench  of 
the  lake  Chief  Court  in  U  Sliue  Ton's 
case  (3)  at  p  214: 

11  If  reform  is  desirable  it  must  crmc  from 
within  the  order  itself  and  must  bo  brought 
about  by  pressure  of  lay  Buddhist  opinion." 

Since  my  answer  to  the  first  question 
in  this  reference  is  in  tho  negative,  the 
second  question  does  not  call  for  an 
answer. 

I  agree  with  the  proposed  order  in  res- 
pect of  the  costs  of  this  reference. 

Ormiston,  J. — Two  questions  were  re- 
ferred by  Carr,  J  ,  for  decision  by  Full 
Bench: 

(1)  Is  the  sale  of  immovable  property  to  a 
Burmnn  Buddhiat  monk  void  on  tho  ground 
that  A  monk  is  prohibited  by  the  rnlos  of  the 
Vinaya  from  entering  into  such  pecuniary 
transactions? 
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(2)  If  euoh  a  sale  is  void  in  tho  vendor  os- 
•topped  from  suing  to  recover  possession  of  the 
property  on  the  ground  of  the  ^andeo's  in- 
capacity to  contract  ? 

Carr,  J  ,   with    whom    Browa,  I.,  con- 
curring   answered    the   first    question  in 
the  negative,  and  if  necessary  woald  have 
'been  prepared  to  hold  that  there   was  no 
-estoppel.      Mtung    Bar    J.,    with    whom 
Butledgo,  C.  J.,  agreed  in  a  separate  con- 
curring   judgment,    answered    fcho     first 
.question    in    tlie  affirmative,  but    agreed 
with  Carr   and   Brown,  JJ  ,    in  holding 
that  the    answer   to  the    second  question 
should    be    in    the   negative.     The  Court 
being  equally   divided  on    the  first  ques- 
tion, the  reference  was   further  heard  by 
a  Full  Bench  differently  constituted 

The  facts  so  far  as  material  are  set  out 
with  sufficient  particularity  in  the  order 
of  reference  of  Carr,  .!.,  whose  reasoning 
in  the  answer  to  the  first  question  is  so 
cogent  that  I  have  little  to  add  to  what 
he  has  said.  As  pointed  out  by  the 
learned  Chief  Justice,  it  is  not  question- 
ed that  a  mo  ik  has  capacity  to  contract 
for  a  purely  religious  object,  and  the  re- 
ference should  be  taken  as  limited  to 
transactions  for  a  secular  or  personal  and 
not  for  a  religious  purpose. 

The  answer  to  the  first  question  ap- 
pears to  depend  on  the  construction  to 
be  placed  on  S  13  (L),  Burma  Liws  Act 
(13  of  1898)  which  provides  that  in  re- 
gar.l  to  any  question  regarding  succes- 
sion, inheritance,  marriage  or  ciste  or 
religious  usage  or  institution 
"  tho  Buddhist  LAW  in  cases  where  the  par- 
ties are  Buddhists  shall  form  tho  rule  of 
decision  " 

The  section  clearly  contemplates  that 
unless  the  question  does  fall  within  the 
category,  the  Buddhist  Law  is  not  to 
form  the  rule  of  decision,  It  is  imma- 
terial, therefore,  whether  by  the  rules  of 
the  Vinaya,  a  monk  is  prohibited  from 
entering  into  the  transactions  or  whe- 
ther prior  'to  the  passing  of  the  Act, 
those  rules  would,  in  such  a  case,  have 
been  enforced  as  laid  by  a  civil  Court, 
They  may  be  binding  on  a  monk,  in  fore 
conscience,  but  unless  they  fall  within 
the  ambit  of  the  subsection,  they  are 
not  to  be  enforced  as  law  by  a  civil 
Court.  The  only  ground  on  which  it  can 
bo  suggested  that  a  sale  of  immovable 
property  to  a  Buddhist  monk  is  covered 
by  the  subsection  is  that  it  is  a  question 
relating  to  a  religious  usage  or  institu- 
tion. I  agree  with  my  brother  Carr  in 
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holding  that  the  reference  involves  mere- 
ly a  question  of  contract  and  does  not  in- 
volve a  question  relating  to  a  religious 
institution  or  usage  It  is  to  my  mind 
immaterial  that  a  monk  is  a  member  of 
a  religious  institution,  whose  rules  for- 
bid him  to  enter  into  a  particular  con- 
tract The  question  before  us  is  not  in 
regard  to  institution  itself,  but  whether 
a  member  of  it  may  contract.  To  des- 
cribe a  rule  whereby  he  is  forbidden  to 
eater  into  a  particular  class  of  contracts 
as  a  religious  usage  is  to  give  a  strained 
and  unnatural  meaning  to  that  ex- 
pression 

Section  11,  Contract  Act,  ommitting 
immaterial  portions,  enacts  that  every 
person  is  competent  to  contract  who  is 
not  disqualified  from  contracting  by  any 
law  to  which  he  is  subject.  If  it  be  the 
case,  as  I  have  held  that  by  the  rule  of 
the  Vinaya  under  which  a  monk  may  not 
enter  into  a  contract  for  a  secular  pur- 
pose is  not  a  rule  to  be  enforced  by  a 
civil  Court,  it  is  not  a  law  to  which  he 
is  subject.  So  far  as  this  section  is  con- 
cerned, therefore,  a  monk  is  not  disquali- 
fied from  entering  into  a  contract,  and  a 
sale  of  land  to  him  is  not  void. 

The  application  of  S.  23,  Contract  Act, 
rendering  void  an  agreement  of  which 
the  consideration  and  object  is  unlawful 
remains  to  be  considered.  It  follows 
from  what  I  have  said  that  a  contract 
entered  into  for  a  secular  purpose  by  a 
monk  is  not  in  itself  forbidden  by  law  or 
of  such  a  nature,  that,  if  permitted,  it 
would  defeat  the  provisions  of  any  law 
It  is  suggested  that  it  is  immoral  or  op- 
posed to  public  policy.  In  my  view  it 
is  neither.  It  Gin  only  be  immoral  on 
the  ground  that  the  monk  in  entering 
into  it  violates  an  obligation  which  is 
binding  on  his  conscience.  If  this  be  so, 
every  contract  entered  into  by  a  man 
against  the  dictates  of  his  conscience 
would  be  immoral  To  so  hold  would  be 
to  reduce  tho  law  to  an  absurdity.  On 
the  question  of  public  policy,  I  would 
siy  that  it  is  the  policy  of  the  law  to 
promote  rather  than  to  restrict  freedom 
of  contract-. 

[  would  answer  the  first  question  in 
the  negative,  The  second  question  does 
not  arise,  and  in  my  opinion,  should  not 
be  answered. 

The  decision  of  the  Court  of  the  Judi- 
cial Commissioner  in  U  Tilawka  v.  Nga 
Shwe  Kan  (l),  that  a  Buddhist  monk  is 
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prohibited  by  bis  personal  law  from  en- 
gaging in  any  monetary  transactions  and 
of  this  Court  in  U  Teza  v.  Ma  E  Gywe 
(2),  that  a  purchase  of  property  by  a  Bud- 
dhist monk  is  contrary  to  his  personal 
law  and  is  immoral  within  the  moaning 
of  S  23,  Contract  Act,  should  in  my 
*iew  be  overruled. 

The  respondents  will  pay  the  costs  of 
the  reference,  advocate's-fees  10  gold 
mohurs. 

V.S.'/R.K,  Reference  ansuere(L 
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RCJTLEDCiK,  C.  I  ,  AND     {3ROWN,  J. 

Ma  Aye  Yin  ari3  others — Appellants 
v, 

A/'i  Mi  Mi  aid  others — Respondents. 

First  Appeil  No  219  of  1928,  Decided 
01  13th  Juno  1929,  from  judgment  of 
Dist.  Judge,  Amhersti,  in  Civil  Regular 
No  11  of  1928. 

Buddhiit  Law  (Burmese)  —  Eldest  born 
daughter  dying  in  infancy — Second  child  eon 
dying  at  40  —He  living  separately  from  his 
parents  with  their  consent  and  never  failing 
them  in  any  family  crisis — He  is  entitled  to 
Btalus  of  orasa  even  though  he  does  not 
live  with  his  parents  and  does  not  actively 
assist  them  in  their  business. 

Where  an  eldast  bora  daughter  dios  in 
infancy  and  tho  bocoml  child  who  is  a  son 
dm s  nt  the  ag^  of  40  .ia<l  whoro  ho  livoi  sopu- 
rutely  from  his  parents  in  accordance  with 
thair  wishes  and  never  fails  them  in  any 
way  in  any  family  cridi^,  tha  more  fact  of 
hii  nob  living  with  bis  paroiUs  and  not  hav- 
ing aotiivoly  A-asiafjd  in  their  business  is  uo 
sufficient  reason  for  depriving  him  of  the 
BtaUia  of  ora™  A.  1.  R.  10J4  P.  C.  233 
Erpl.,  2  /,.  />'.  7i.  JfJ2  and  A.  I.  R.  10i2J  llan.j. 
'271,  Rel.  Lii.t  u  L.  B.  11.  77,  nnt  Foil. 

[[1?  JfiSU  1] 

Anklcsaria — for  Appellants. 
Utoon  AiiL'j  Gyaw  —for  Respondents. 
Judgment. — Tha  property  in  dispute 
in  this  case  is  the  estate  of  one  U  Aung 
Mm  deceased.  U  Aung  Min  married 
one  DAW  Mi  Ma  and  they  had  in  all 
10  children.  Tho  eldest  child  wag  a 
girl  Ma  May,  who  diod  at  the  age  of 
four.  The  second  child  was  Maung 
Kin  Maung,  the  father  of  the  respon- 
dents in  this  case.  Maung  Kin  Maung 
predeceased  U  Aung  Min.  The  appel- 
lants are  the  five  surviving  children  of 
U  Aung  Mia.  The  respondents  brought  a 
suit  for  the  administration  of  the  estate 
Claiming  that  Maung  Kin  Maung  was  the 
orasa  child,  and  that  they  were,  there- 


fore, entitled  to  share  equally  with  the* 
surviving  sons  and  daughters  They 
cl  ni  mad,  therefore,  an  one-sixth  share  in 
the  estate,  It  is  admitted  that,  if 
Miung  Km  Maung  had  the  status  of 
ornsa,  thoy  are  entitled  to  this  one-sixth 
share,  and  that  if  he  had  not,  they  are 
entitled  only  to  a  l/21th  share.  The 
tiial  Judge  has  found  the  plaintiffs  es- 
tablished theorusa  status  of  their  father, 
and  has  passed  a  decree,  declaring  them 
entitled  to  a  one-sixth  shaio  in  his 
estate.  Against  this  decree  the  defen- 
dants have  appealed. 

The  appellants  claim  that  Maung  Kin 
Maung  could  not  be  the  oraaa  child,  bo- 
cause  ho  was  not  the  first  born  child, 
even  if  he  did  acquire  the  status  of  orasa 
liis  children  have  forfeited  the  right  to 
baso  their  claim  on  that  status  by  reason 
of  the  fact  tint  he  did  not  live  with  his 
parents  or  helped  in  the  acquisition  cf 
the  family  estate  The  question  of  the 
rights  of  an  orasa  was  dealt  with  at  very 
great  length  by  a  Full  Bench  of  the  late 
Chief  Court  of  Lower  Burma  and  subse- 
quently by  their  Lordships  of  the  Privy: 
Council  in  the  caso  of  Kirkuood  v, 
MaiuK/  Sin  (1)  It  is  pointed  out  in 
that  case  that  the  lights  of  an  oiaso. 
have  to  be  consideied  in  two  different 
aspects.  There  are  first  of  all  ihc  rights 
of  a  son  claiming  a  quarter  shaie  of  the 
estate  on.  his  mother's  death  or  of  ,L 
daughter  claiming  a  similar  share  on 
the  death  of  the  father  There  are  se- 
condly the  rights  of  the  children  of  an 
orasa,  who  piedeceasod  I  ho  parents, 
claiming  a  shaie  in  the  inheritance  equal 
to  that  of  the  younger  brothers  and  sisters, 
Kirkiiood's  ciso  (l)  dealt  with  lha 
claims  of  an  orasa  in  the  latter  aspect. 
Tho  finding  was  that  theoraaa  must  be 
the  eldest  born  child  capable  of  under- 
taking the  icspousibilities  of  the  de- 
ceased paicnts,  and  that  that  status 
should  be  attained  during  the  lifetime 
of  both  parents  by  a  son,  if  he  was  tho 
eldest  born  child,  and  by  a  daughter,  if 
she  was  tho  eldest  born.  Once  the 
status  has  been  attained  either  by  the 
son  or  the  daughter,  no  one  else  cm 
claim  that  status 

It  was  suggested  in  argument  before 
us  in  the  present  case  that,  as  U  Aung 
Min  was  predeceased  by  his  wife,  ib 
would  be  a  daughter,  and  not  a  sou,  who 
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could  claim  as  orasa.  This  contention 
was  in  our  opinion  disposed  of  in  Kirk- 
wood1  ft  oage(l).  Maung  Kin  Maung  at- 
tained the  age  of  majority  during  the 
lifetime  of  both  his  parents,  and  was 
capable,  therefore,  of  attaining  the 
status  of  an  orasa,  If  he  did  attain  that 
status,  then  it  makes  no  difference  to 
his  status  that  it  was  hia  mother,  and 
not  his  father,  who  died  first.  On  his 
mothoi'a  death  he  would  not  bo  entitled 
to  cLiiin  a,  quarter  share  of  the  estate, 
but  his  status  so  fur  as  the  claims  of  the 
children  are  concerned  would  not  be 
affected  tt  ia  further  contended,  how- 
ever, that  Mnung  Km  Maung  never  did 
attain  the  status  of  orasa,  and  that  he 
could  not  do  so,  as  ho  was  nob  the  eldest 
born  child.  In  the  case  of  Tun  Mijaing 
v.  Ba  Tun  (2),  at  p.  294  the  following 
principles  were  enunciated  : 

11  The  eldest  born  sou  ia  the  oraaa  by  right; 
but  ho  does  not  Attain  the  complete'  status  aa 
suoh  till  ho  attains  hii  majority,  arid  be- 
comes fit  to  Assume  hia  father's  duties  arid 
responsibilities  and  to  as&iab  in  the  acquisi- 
tion or  management  of  the  family  estate.  If 
ho  dies  before  ho  attains  his  majority,  or  if 
he  ia  incompetent  to  fulfil  the  above  con- 
ditions, then  hia  next  younger  brotiher,  sub- 
ject to  the  Siime  conditions,  succeeds  to  his 
position  as  ora^a,  If,  however,  the  oldest  son 
attains  his  majority  and  fulfils  the  prescribed 
conditions,  and  then  dies  before  hia  parents, 
his  position  as  oraaa  remains  unfilled  and 
the  noxt  brother  does  not  succeed  to  it." 

If  this  enunciation  of  the  law  is  cor- 
rect, then  it  is  clear  that  for  the  status 
of  orasa  to  bo  attained  it  is  not  in  all 
oases  necessary  for  the  child,  for  whom 
that  status  is  chimed,  to  have  been  the 
eldest  born  if  the  eldest  born  died  in 
infancy. 

It  is  contended,  however,  that  this 
decision  and  any  other  decision  of  a  like 
nature  wore  overruled  by  the  the  deci- 
sion  of  the  Privy  Council  in  Ktrkwood's 
case  (I).  In  their  discussion  of  the  re- 
levant  passages  from  the  Dhammathats 
in  their  judgment  in  that  case  their 
Lordships  pointed  out  the  insistence  on 
the  orasa  child  being  the  eldest  born 
child  of  the  wedded  pL\ir  Thus  at 
p.  783  (of  2  Rang.)  they  remark  : 

11  The  Vilasa  declares  that  on  the  death  of 
the  father  the  rule  of  partition  between 
mother  and  son  is  as  follows.  It  specifically 
states  .  "  If  the  son  is  the  eldest  born,"  and 
11  if  he  helped  the  parents  in  the  acquisition 
of  the  family  property,  he  shall  got  hia 
father's  elephant,  etc.  The  remainder  of  the 
estate  shall  be  divided  into  four  sharps  the 
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mother  shall  get  throe  shares  and  the  son 
one  share"  and  to  the  question.  "Why  should 
tho  eldest  born  child  get  a  fourth  share  ?" 
The  answer  is  ;  "Tho  parents  obtained  the 
child  at  the  commencement  of  their  wedded 
life  by  their  earnest  prayer  and  acquired  the 
property  with  his  or  her  assistance,11  What 
can  all  this  moan,  except  that  "  the  eldest 
son  "  referred  to  in  all  this  Dhammathafca 
is  the  eldast  born  child  of  the  wedded  pair/1 

In  the  case  before  them  their  Lord- 
ships had  not  for  consideration  a  case 
in  which  the  oldest  born  child  hid  died 
in  infancy,  and  we  do  not  think  that 
their  decision  directly  or  imphedly  in- 
volved a  finding  that,  if  tho  eldest  born 
child  died  in  infancy,  no  other  child 
could  ever  Attain  tho  status  of  nu  orjiS.i 
It  is  true  that  in  summing  up  the  deci- 
sion, their  Lordships  remark  at  p.  786 
(of  2  Rang.)  : 

"  The  status  does  not  depend  on  the  decease 
of  tho  father,  where  tho  child  is  a  son,  or  of 
the  mother,  where  it  is  a  daughter,  it  cornea 
into  existence  on  the  iulfilmont  of  throe  con- 
ditions, viz.  :  (L)  that  he  or  uhe  is  the  first- 
born child;  (2 1  that  it  attains  majority,  and 
(3)  helps  oibhgr  in  the  acquisition  of  the 
family  property  and  the  discharge  of  the 
father's  responsibilities;  or,  if  a  daughter, 
helps  the  mother  in  the  care  of  the  property 
and  the  control  and  management  of  the 
household,  which  lie  particularly  within  the 
mother's  duties." 

But  as  we  have  said  there  is  no  ques- 
tion in  that  case  of  the  first  born  child 
having  died  in  infancy,  nor  did  their 
Lordships  in  any  part  of  their  judgment 
deal  with  such  a  case.  In  their  final 
conclusion  their  Lordships  expressed 
general  assent  with  the  observations  of 
the  Judges  of  tho  Chief  Court,  and  on 
this  point  Heald,  J.,  expressed  his  opi- 
nion clearly  in  tho  course  of  his  judg- 
ment. At  p.  746  he  remarks  : 

"  The  question  then  arises  whether  if  the 
oldest  child  dies  in  infancy,  fche  next  ohild 
succeeds  as  auratha.  The  Dhammathats,  so 
far  as  I  know,  give  no  answer  to  this 
question  though  as  I  have  said  the  Attaaan- 
khopa  considers  the  possibility  of  a  case  in 
which  there  is  no  auratha  but  only  younger 
children.  I  think  from  my  experience  of 
cases  under  Burmese  Buddhist  Law  for  more 
than  20  years,  that  there  can  be  no  doubt 
that  children  who  do  not  grow  up  are  always 
disregarded  and  that  the  eldest  child  who 
ranches  an  age  at  which  he  or  she  would  be 
able  to  take  the  place  of  the  father  or  mother 
in  case  of  death  would  always  be  regarded  aa 
auratha." 

Again  at  p.  759  (of  2  Bang.)  of  his  judg- 
ment he  remarks: 

"The  case  of  Jlf  a   Em  Thu    v.    Maung    Hia 
Dun  (3),  was  one  in  which   the  question  of  tho 
rights  of   grandohildren  arose  and  it  was  held 
~(3)   [1912J   5  13ur.  L.  T.  73=15  I,  0.  360, 
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that  whore  the  eldeat  child  was  a  son  who 
died  IQ  infancy,  tha-son  of  tha  next  eldest 
child,  who  was  a  daughter  and  who  grew  up, 
was  entitled  to  share  equally  with  his 
mother's  ^ounger  sister.  That  decision  waa 
in  my  opinion  oorreot,  but  tha  judgment 
seems  tc  suggest  that  if  there  had  been  a  son 
surviving  instead  of  two  daughters,  the  son 
might  possibly  have  been  »uratha  to  the  ex- 
clusion of  tha  elder  sister,  and  that  view,  I 
think,  would  ba  mistaken.  The  ruling  was 
not,  however,  officially  reported." 

He  then  proceeded  to  quote  the  oase  of 
Ma  kiu  v.  Ma  Tm(±),  in  which  the  same 
view  as  bo  tho  effect  of  the  eldest  born 
child  dying  in  infancy  was  considered. 
Certain  remarks  of  Duckworth,  J.,  sug- 
gest that  ho  might  have  fc  tkon  a  contrary 
view.  He  states  at  pp.  770  and  771  (of 
2  Rang.)  : 

"The  point  is  that,  if  a  son  is  nob  the  first 
born  child,  h->  c,in  newer  bo  auratha,  unless 
the  eldest  child  dica  before  reaching  majority 
or  oompatenoy,  and  then  only  when  tho  oldest 
child  is  a  mil1.  It  ii  very  doubtful  whether, 
according  to  thi  Dhaminath<\ts,  another  oau 
booomo  auratha  in  plaoa  of  tho  decoased  oldest 
daughter." 

But  ho  cites  no  authority  in  support 
of  his  view-  The  tendency  of  judicial 
decisions  of  recent  years  has  been  to 
place  the  sexes  on  a  status  of  absolute 
equality  with  regard  to  their  claims  of 
inheritance  in  the  estate  of  their  de- 
ceased pi  rents,  and  we  know  of  no 
authority  in  tho  Dharnmathats  for  the 
view  that,  if  the  eldest  born  child  is  a 
daughter  and  dies  in  infancy,  nj  other 
child  can  attain  tho  status  of  an  orasa. 
The  viewa  of  Heald,  J.,  on  thia  point 
are  generally  in  accord  with  previous 
decisions  in  Burma  and  we  agree  in 
those  views.  The  result  is  that  Maung 
Kin  Maung,  who  did  not  die  apparently 
till  he  was  over  40  years  of  age.did  attain 
the  status  of  orasi,  and  that  ho  retained 
that  status  until  his  death  unless  it  be 
held  that  he  failed  to  fulfil  certain  other 
requisite  conditions  besides  that  of  being 
the  oldest  child.  We  have  already  re- 
ferred to  the  passage  in  their  judgment 
in  Kirkwood's  case  (l),  where  their 
Lordships  set  forth  the  three  conditions 
necessary  for  the  coming  into  existence 
of  the  status  of  orasa  by  a  son  or 
daughter  :  (1)  that  he  or  she  is  the  first 
born  child;  (2)  that  it  attains  majority; 
and  (3)  helps  in  the  acquisition  of  the 
family  property  and  the  discharge  of  the 
father's  responsibilities  if  a  son.  In  our 
view  of  the  reasons  we  have  already 
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given,  the  first  two  requisites  are  satis- 
fied in  this  case,  and  in  stnting  tho 
third  requisite  we  do  nob  think  that 
their  Lordships  intended  to  liydowna 
definite  rule  which  must  be  rigorously 
followed  in  every  0,130 

In  deciding  on  the  applicability  of 
these  remarks  to  the  present  ciso,  it  must 
be  remembered  that  in  the  case  before 
their  Lordship?  there  w,is  no  question 
of  tho  orasa  not  having  helped  in  tha 
acquisition  of  the  family  property,  and 
on  this  point  the  remarks  of  their  Lord- 
ships amount  to  little  imre  than  that 
these  requisites  aro  set  forth  in  the 
Kyetyo  Dhammathat.  Tho  rein  arks  on 
the  point  are  a  summary  of  tho  result 
of  extracts  from  tho  Dhammuthats  and 
cannot  in  our  opinion  bo  interpreted  as 
intended  to  lay  down  any  definite  law  on 
thia  point.  There  aro  certain  passages 
in  the  Dhammathats  which  suqgosb  that 
a  child  loses  its  rights  of  inheritance  on 
failure  to  live  with  its  parents,  and  it 
is  contended  that  this  rule  has  still 
greater  force  when  the  rights  claimed 
are  the  special  rights  of  the  onsa.  In 
the  case  of  Ma  Hla  U  v  Maung  Shice 
Yin  (5),  the  eHeafc  daughter  on  the  death 
of  the  mother  claimed  a  quarter  share 
in  the  joint  estate.  It  was  held  that  tho 
mere  fact  that  she  had  lived  separately 
from  her  father  and  that  she  had  never 
assumed  the  duties  of  her  deceased 
mother  in  the  family  was  not  sufficient 
reason  for  denying  her  rights, 

In  the  present  case  U  Aung  Min  was  a 
goldsmith.  He  sent  his  son  Km  Maung 
to  an  English  school  and  after  leaving 
tho  school  Kin  Maung  first  became  a 
clerk  in  a  lawyer's  ottice  Subsequently 
he  became  a  teacher  and  then  a  clerk  in 
the  Deputy  Commissioner's  office, Thaton. 
He  was  subsequently  transferred  to 
Pa-an  as  Sub- Accountant  and  later  joined 
the  establishment  of  the  Divisional  and 
Sessions  Judge,  Moulmein.  He  was  then 
appointed  a  Myook.  It  is  quite  clear 
from  his  training  and  his  subsequent 
occupation  that  he  could  not  well  assist 
his  father  in  his  business  as  a  goldsmith, 
and  indeed  that  his  father  never  ex- 
pected him  to  do  so.  There  is  no  evi- 
dence that  his  relations  with  his  parents 
were  other  than  normal  In  the  course 
of  his  work  he  had  been  transferred  away 
from  Moulmein  where  his  parents  lived. 
But  he  never  ce risked  to  maintain  filia.l_ 
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relations  with  them,  and  there  is  evi- 
dence to  fche  offecfc  that  he  did  at  times 
help  them  with  presents  of  money. 
Certain  remarks  by  Heald,  J.,  in  Kirk- 
icood's  cuse  (U,  on  this  point  at  pp.  746 
and  747  (of  2  Rang.),  iuve  been  cited  by 
the  trial  Judge: 

"Tiierd  CAU,  1  chink  ba  no  doubt  thai;  the 
Dhammathats  which  givo  a  special  share  to 
the  oldest  child  who  is  competent  to  take  the 
place  of  father  or  mother  contemplate  a 
family  in  which  the  auratha  is  living  in  tho 
family  house  and  does  actually  takd  the  plaoe 
of  tha  parent.  Indeed  I  doubt  whether  the 
Dhammatliati  contemplated  the  auratha'a 
Uking  away  tho  special  share  unless  he  or 
sho  was  ouatad  from  tho  position  of  head  of 
the  family  by  tho  surviving  parents  marrying 
jigain.  Sora?  of  tha  Dhammajhats  would  do- 
pnvG  a  sou  or  daughter,  who  does  not  live 
with  tha  firmly  and  takj  the  father's  or 
mother's  place  of  tha  auratha  child's  share, 
vide  the  tozta  oitod  in  Ss.  30,  H7,  40,  41  anl 
G2  of  tha  Digest,  but  I  think  that  in  this  cisa, 
as  in  certain  other  cases,  o.  g.,  the  cases  ot 
adopted  and  stepchildren,  tho  necessity  for 
joint  living  may  now  be  considered  as  arohaio 
and  obsolete  and  may  be  disregarded," 

With  these  romarka  we  agreo.  There 
is  nothing  to  show  that  Kin  Maung's 
special  help  was  over  asked  for  by  his 
father  or  refuse!  by  him.  His  working 
(irst  as  a  clerk  in  a  lawyer's  office  and 
Later  on  us  a  clerk  in  the  Government 
service  was  apparently  in  accordance 
with  the  wishes  of  his  parents.  There 
is  nothing  to  show  that  he  ever  failed 
his  parents  in  any  way  in  any  family 
crisis  and  that  being  BO,  wa  do  not  con- 
sider that  tho  mere  fact  of  his  nob  living 
with  his  pironts  anl  not  having  actively 
assisted  in  their  huainosa  U  sullicient 
reason  for  depriving  him  of  the  status  of 
orasa.  Wo  are,  therefore,  of  opinion 
that  the  ciso  has  been  rightly  decided 
by  the  trial  Gjurt,  and  that  the  respon- 
dents collectively  are  entitled  -to  shiro 
equally  in  tho  estate  of  U  Aung  Min 
with  the  tivo  appellants.  Wo  accordingly 
dismiss  this  appeal.  The  trial  Court 
directed  the  costs  in  that  Court  to  oome 
out  of  the  estate,  and  we  thint  that,  in 
the  circumstances,  a  similar  order  might 
fairly  be  passed  here.  We,  therefore, 
direct  that  the  costs  of  this  appeal  be 
awarded  out  of  the  estate. 


P.N./R.K. 


Appeal  dismissed. 


A.  I.  R.  1929  Rangoon  368 

BROWN,  J. 

Maung  Da  Ok — Appellant. 

v. 

Motor  House  Co   Ltd.  —Respondent, 
SpQou.1  Firab  Appeal  No.  128  of    1928, 

Decided  on  26th  March  1929,  from  ]udg. 

meat  of  Small  Cause  Court,  Judge,  Ban. 

goon,  in  Civil  Regular  No.  6659  of  1927. 

Contract  Act,  S.  74— Contract  by  M  for 
purchase  of  Motor  truck  from  D — Truck 
delivered  to  M — Part  of  purchase  money 
paid  and  with  regard  to  balance  M  entering 
into  hire  purchaie  agreement  about  truck 
in  which  M  was  described  as  hirer  and  D  as 
owner — Under  agreement  balance  was  to  be 
paid  in  instalments  and  on  payment  of  whole 
sum  M  had  option  to  purchase  truck  by  pay- 
ing one  rupee — Agreement  containing  clause 
that  on  failure  by  M  of  any  instalment  as  it 
became  due  J)  could  seize  car  and  credit  its 
value  as  against  amount  due  by  M  but  M  was 
not  to  be  credited  with  more  sum  than  then 
due— Agreement  though  in  form  of  hire, 
object  of  parties  in  drawing  it  up  was  to 
enter  inlo  contract  for  sale — Stipulation  that 
M  was  not  to  be  credited  with  more  sum 
than  then  due  was  by  way  of  penalty  which 
Court  can  and  ought  to  relieve  against  under 
S.  74. 

M  entered  into  a  contract  with  D  for  pur- 
chaso  of  a  motor  truck  for  a  certain  Bum.  The- 
truck  w,i3  dalivarod  to  M.  M  paid  only  part 
of  tha  sum  and  entored  into  a  hire  purchase 
agroonnnt  about  truck  in  which  M  was  dea- 
oribad  as  hirer  and  D  waa  described  as  owner 
for  the  sum  still  duo.  Under  the  agreement 
M  WAX  to  pay  tho  balance  by  instalments  and 
on  payment  of  the  whole  sum  had  the  option 
of  purchasing  the  truck  for  one  rupee.  The 
agreement  contained  a  clause  to  the  effect 
that  on  failuro  by  M  of  any  instalment  as  it 
baoa.m'3  tluo  D  was  entitled  to  saisao  the  car 
and  credit  its  value  as  against  the  amount  due 
but  Hiibjact  to  :i  condition  that  in  no  case 
should  ho  credit  M  with  more  than  tho 
amount  s'lll  dm  on  tti3  contract. 

Itcld  that  though  tha  agreement  was  in 
form  one  of  biro,  I  be  object  ot  tha  parties  in 
drawing  up  tho  agreement  was  to  enter  into  a 
contract  for  sila  providing  at  the  same  timo 
security  to  the  seller  for  duo  payment  of  tha 
purchiso  imney.  [P  371  01] 

II fid  furthei  that  tha  stipulation  in  the 
agreement  that  D  could  soiza  the  car  and  keep 
it  without  miking  any  payment  to  Af  even 
though  the  value  of  L>ho  oar  might  ho  greatly 
in  exoosa  of  the  amount  due  under  the  agree- 
ment was  a  stipulation  by  way  of  penalty 
which  tha  Court  could  and  ought  to  relieve- 
against  under  S.  71  :  5  L.  B.  R.  201,  Dist.  ;  2 
U.  B.  11.  291,  Rel.  on.  [P  371  0  2] 

Dantra — for  Appellant. 
DJiar  — for  Raapondent. 

Judgment. — la  April  1926  the  appel- 
lant Maung  Ba.  Oh  entered  into  a  con- 
tract  with  the  defendant  company  for  the 
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purchase  by  him  of  a   Graham  Brothers' 
Mofcor    Truck    for  -the  sum  of  Rs    3,850. 
The  truck  was  delivered  to  fche  appellant 
on  30th  April  on  his  paying  Rs.  1  000  as 
a  first  instalment  towards  the  price.     At 
the    same    tirno    he  wrote  a  letter  to  the 
defendant  company  agreeing  to    pay    the 
balance   within    three  months  by  instal- 
ments.    On   7th    June    1926,  Mating  BA 
Oh  paid  the  defendant-company  a  further 
sum  of  Rs    800.     He  claims  that  he  made 
another  payment  of  Ra   165  at    the   close 
of  June  but  this  payment  is  not  admitted. 
No    other    payment     was    made     before 
October.     On    12th    October  the  respon- 
dent company     wrote     to    the    appellant 
pointing  out  that  payments  were  overdue 
and  saying   that    unless    payments    were 
made    by    20th,  legal  action  for  the  reco- 
very of  what  was  due  would   have    to    bo 
taken.     On    28th    October  the  appellant 
went  to  the  Motor  House    Company    and 
talked    to    them    about  the  matter.     Ho 
had  Rs.  127  with  him  and  ho     paid    thab 
sum  towards  tho  amount  duo.     The  next 
day  he  a^ain  visited  tho  oflice  of  the  com- 
pany and  on  that  day    he    signed    a  hire 
purchase   agreement    with    reference    to 
the    truck.     The    document    is     filed     aa 
Ex.   K      It    is  an  ordinary  hire  purchase 
agreement    in    which    the   Motor    House 
Company  arc  described  as  the  owners   of 
the    truck  and  the  appellant  is  described 
as  tho  hirer.      A  total  sum  of    Rs.    2.14LJ 
was   to  be  paid  in  nine  months  in  instal- 
ments  of    Rs.    238    on  29th  day  of  each 
month  beginning  on  29th  November.    On 
failure    on    the    part  of  Maung  13a  Oh  to 
pay  any  instalment  as  it  became  due,  tho 
respondents  wero  entitled    to    seize    the 
oar   and    credit  its    value    as  against  the 
amount    due    bub    subject    to  a  condition 
that  in  no  case    should    they    credit    tho 
appellant    with    more    than    the  amount 
still  due  on  the  contract. 

Since  that  date  the  appellant  has 
paid  one  instalment  of  Rs.  238 
only  and  in  tho  month  of  February 
iy27  the  defendant  company  seized 
the  truck,  They  subsequently  sold 
it  to  one  Binjraj  for  Rs.  2,750.  The 
appellant  file!  a  suit  against  the  Motor 
House  Compny  in  which  he  claimed 
that  they  had  no  right  to  seize  the  car. 
He  stated  that  the  value  of  the  oar  vvhon 
seized  was  Rs.  3,500  and  that  at  that 
time  there  was  a  sum  of  Rs.  1,520  only 
due  from  him  towards  the  purchase 
money.  He  asked  for  a  decree  for  the 
1939  R/47 


difference  between  these  two  sums,  Rg. 
1,980.  The  defendant  company  denied 
that  they  were  in  any  way  liable  to  the 
plaintiff.  They  pleaded  that  under  the 
agreement  Ex.  K  they  were  entitled  to 
seize  the  car  and  that  tbe  plaintiff  was 
not  entitled  to  claim  anything  from 
them.  The  trial  Judge  dismissed  the 
plaintiff's  suit  and  the  plaintiff  has  now 
appealed. 

Tho  document  Ex.  K,  as  I  have  said, 
is  an  ordinary  one  of  hire  purchase  agree- 
ment. The  plaintiff,  however,  pleads 
that  wbon  ho  signed  it  he  did  not  under- 
stand what  he  waq  signing.  It  was  re- 
presented to  him  by  the  defendant  com- 
pany that  he  was  merely  signing  an 
agreement  to  pay  fche  balance  of  the  pur- 
ohnso  money  due  on  the  car  by  monthly 
instalments  of  Rs  200.  It  is  admitted 
that  the  appellant  made  two  visits  to  the 
oirice  of  tbe  Motor  House  Company,  oue 
on  28bh  October  and,  one  on  29th-  The 
plaintiff  says  that  his  visit  on  29th  was 
not  made  in  order  to  come  to  terms  about 
the  car  but  merely  in  order  to  have  some- 
thing done  to  the  carburettor.  Whilst 
ho  was  there  the  document  (Ex.  K)  was 
given  to  him  without  the  blanks  being 
hlled  in  and  at  the  defendant's  request  he 
signed  it. 

He  has  called  two  witnesses  to  support 
his  version  ot  what  occurred,  Maung 
Than  Sein  and  his  motor  driver  Maung 
Tha  Byaw.  Than  Sein  says  that  at  the 
time  he  was  reading  a  document  which 
was  blank,  and  whilst  he  was  doing  so 
tho  plain tiLf  came  in.  He  gave  tbe  docu- 
ment up  to  a  "  bo,  "  presumably  the 
Manager  of  tho  Company  or  one  of  the 
Assistants,  and  the  "  bo  "  gave  it  to  fche 
plamtill  \vho  thoieupon  signed  it.  Tha 
Byaw  says  ho  saw  the  "  bo  "  hand  u  paper 
to  the  plaintiff  and  the  plaintiff  write 
on  it.  But  he  admits  that  he  was  some 
distance  off  The  trial  Judge  has  not 
accepted  this  evidence  and  it  does  not 
seem  to  mo  to  bo  very  convincing,  It  is 
extremely  unlikely  that  the  appellant,  a 
business  man,  would  blindly  sign  a  docu- 
ment of  this  sort  Mr.  Bertie,  the 
Manager  of  tho  Motor  House  Company 
and  Mr.  Morley,  his  Assistant,  both  say 
that  the  terms  of  the  document  were 
explained  to  tho  appellant  before  ho 
signed  it,  ami  that  the  blanks  in  it  wore 
filled  up.  I  agree  with  the  learned  trial 
Judge  that  it  is  extremely  unlikely  that 
the  Motor  House  Company  would  in  tha 
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circumstances  have  agreed  nob  to  take 
any  further  aation  for  the  recovery  of 
what  was  due  on  the  car  in  return  for 
the  plaintiff's  merely  signing  an  agree- 
ment to  pay  what  he  was  already  hound 
to  pay.  It  is  prima  facie  unlikely  that 
the  appellant  would  have  signed  a  blank 
document  and  I  think  that  the  evidence 
of  Mr.  Bertie  and  Mr.  Morloy  that  the 
document  was  not  blank  when  it  was 
signed  may  be  accepted 

Two  alterations  have  been  made  iu  the 
document.  In  the  first  clause  tho  period 
of  hire  was  first  of  all  written  down  as 
12  months  ;  this  was  subsequently 
altered  to  nine,  and  the  date  for  the  pay- 
ment of  instalment  was  first  of  all  entered 
as  the  15bh  of  each  month,  hut  this 
figure  was  subsequently  altered  to  the 
29bh-  Mr.  Morley  says  that  both  these 
alterations  were  made  before  the  agree- 
ment was  accepted  by  Mr.  Barbie.  Mr. 
Bartie  says  the  alterations  from  12  to  9 
were  uot  then  made.  The  trial  Judge 
has  accepted  Mr.  Morloy's  sbaberaent  on 
this  point.  The  botal  sum  due  on  tho 
document  was  shown  ag  Rg.  2,14:3  and 
the  monthly  instalment  shown  as  Bs.  238. 
Thesa  figures  wore  clearly  entered  in  tho 
first  instance.  Nine  times  Us.  238 
amounts  to  Rs.  2,142  and  it  is  clear  there- 
fore tuat  tho  document  originally  con- 
templated a  period  of  nino  months,  and, 
whenever  the  alteration  to  nine  m  .rijha 
was  made,  it  clearly  represents  the  ori- 
ginal intention  of  the  parties,  I  am  of 
opinion  that  tho  document  (Ex  K)  wag 
signed  by  bho  plaintiff  of  his  own  free 
will,  that  ho  musb  ba  presumed  bo  have 
understood  what  he  was  signing  and  that 
it  doos  represent  the  terms  of  the  con- 
tract agreed  on  between  the  pirbies. 

As  regards  the  amounba  which  have 
been  already  paid  towards  the  prico  of 
the  car,  I  also  agree  with  tho  finding  of 
the  trial  Judge  Tho  plaintiff  claims  to 
have  paid  bho  sum  of  Rg.  165.  The  de- 
fendant says  that  this  payment  was  made 
not  towards  the  price  of  the  car  but  bo- 
wards  the  insurance  premium  thereon. 
The  plaintiff  admits  that  Rs.  165  was 
paid  towards  insurance  and  he  has  failed 
to  prove  that  he  made  more  than  one 
payment  of  that  amount.  Tho  araounb 
that  was  due  therefore  under  the  original 
contract  at  the  time  of  the  execution  of 
Ex.  K  was  the  sum  of  Rs.  3,850  less  tha 
three  instalments  of  Bs.  1,003,  803  and 
127,  0r  a  total  of  Rs.  1,927.  The  defen- 


dant says  that  the  Rs  220  was  by  consent 
added  to  this  sum  to  represent  interest. 
The  interest  would  work  oub  at  a  some- 
what high  rafce  but  not  at  a  rate  un- 
usually high  for  such  agreements.  Bet- 
wean  bhe  purchase  and  bho  Ex.  K  the 
plaintiff  claims  bhab  ho  spent  Rs.  557  in 
having  a  body  made  tfor  bhe  oar  That 
he  did  ppond  some  money  for  this  has 
been  proved,  bub  I  agree  with  the  brial 
Judge  that  he  has  nob  proved  that  the 
value  of  the  truck  was  increased  by  the 
whole  amount  of  bho  money  he  spenb  on 
this  body.  If  tho  berms  of  tha  conbract, 
Ex.  K,  are  to  'ha  enforced  in  their  en- 
bireby,  then  it  scorns  to  mo  thtib  the  suit 
was  righbly  dismissed.  Bub  bhe  quesbion 
remains  whebher  the  barms  of  the  con- 
tract should  be  enforced  in  full.  Exhibit 
K  is  headed  : 

Memorandum  of  Agroomoafc  between  Messrs. 
The  Motor  House  Go.  Ltd.,  called  tho  owners* 
and  Maung  13*  Oh,  callod'the  Hirer.  " 

^Clause  1  of  the  agreement  reads  : 

Tho  owiiorq  .igroo  to  let,  and  the  hirer 
agrees  to  hire  .1  LruHc  and  accessories  aq  doa- 
cnbcd  on  tho  back  horoof  for  tho  term  of  nine 
months,  for  the  sum  of  lia.  2,143  payable  down 
and  tho  balance  in  monthly  instalments  of 
Ks.  23S  on  'JTth  day  of  each  month  at  Rangoon, 
tho  firflt  instalment  to  ho  pud  on  20bh  Novem- 
ber next  1920.  " 

Clause  2,  amougsb  other  things,  recites 
that 

"  it  is  agreed  that  tho  truck  shall  remain  tho 
property  of  tho  owiiprs  until  and  unless  the 
hirer  exorcises  bho  option,  contained  in  CI.  9" 

Clause  3  roadd 

"Should  the  hirer  make  default  in  any 
monthly  payment  as  agrned,  or  commit  any 
breach  of  any  provision  of  this  Agreement  or 
should  ho  die  or  h.ivo  a  rooaiver  order  made 
against  him  or  m.^ko  .my  arrongeraont  or  com- 
position with  his  creditors,  or  should  the  said 
truck  be  seized  under  execution  or  legal  pro- 
cess, the  wholes  sum  then  remaining  unpaid 
of  tha  full  amount  of  Kg.  2,143  ah.ill  become 
duo  and  payable  forthwith,  and  the  owners 
shalThavo  thu  right  at  any  time  to  retake  pos- 
session of  the  said  truck  and  accessories,  and 
to  credit  the  account  of  the  hirer  (as  against 
tho  balance  of  the  sud  full  amount)  with  an 
amount  representing  tho  friir  market  value  of 
tha  machine  and  accessories  in  their  them 
condition  but  such  amount  shall  not  be  grea- 
ter than  tho  whole  sum  fchon  owing  by  the 
hirer  to  tho  owner." 

Clause  6  says  : 

"Tho  hirer  shall  be  at  liberty  at  any  timo 
during  the  continuance  of  [tha  agreement  to 
return  ihn  said  truck  and  accessories  to  the 
owners,  carriage  paid,  and  upon  the  same 
being  safely  received  by  tho  owners,  they 
shall  bo  oroditod  to  ina  hirer's  account  in  tha 
same  manner  and  with  the  same  effect  as  ia 
provided  in  pare,  3  hereof,  provided  that  the 
owners  shall  not  be  compelled  to  allow  for 
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same  fcime  security  to  the  seller    for    duef 
payment  of  the  purchase  price 

Clause  9  provides  that  on  the  whole 
Rs  2,142  being  paid  the  hirer  shall  be 
entitled  to  purchase  it  on  paying  ano- 
ther one  rupee  ;  that  is  to  say,  he  would 
beoome  the  purchaser  for  2,143  In 
Cl.  1  the  hirer  undertakes  to  pay  the 
instalments  of  Ea.  238  a  month  on  the 
29th  of  each  month,  Cl.  3,  under  which 
the  defendant-company  has  acted  in  this 
case,  contains  tho  -penalty  for  failure  to 
carry  out  this  promise  of  paying  the  in- 
stalments as  they  fall  due.  Under  that 
clause  the  owners  cm  seize  tha  car  and 
keep  it  without  making  any  paycent  to 
the  plaintiff  even  though  tho  value  of 
the  car  may  be  vory  greatly  in  excess  of 
fcho  amount  duo  under  the  agreement,  It 
seems  to  me  that  this  is  clearly  a  stipu- 
lation by  way  of  penalty,  and,  further, 
that  it  is  a  stipulation  which  if  strictly 
enforced  might  ha\ro  the  most  inequit  | 
ablo  results. 

Mr.  Bertie,  the  Manager  of  the  Motor 
House  Company  admits  that  if  a  party 
had  to  pay  Rs  4,000  under  a,  hire  pur- 
chase agreement  and  only  Rs.  5  was  left 
unpaid,  strictly  speaking,  they  could 
soixo  the  car  and  make  any  profit  they 
like  over  it,  that  is  to  say,  in  such  cir- 
cumstances the  would-bo  purchaser  who 
had  paid  practically  the  whole  of  tho 
cir  would  merely  have  had  the  use  of  it 
as  a  hirer  for  a  period  of  months.  If 
both  parties  to  tho  agreement.  Ex.  K, 
performed  their  part  of  the  contract, 
the  agreement  would  bo  fair  enough. 
But  the  penalty  provided  in  caso  of  de- 
fault by  tho  purchaser  ia  clearly  in  tbo 
highest  degree  inequitable.  In  my  opi- 
nion, tho  provisions  of  Cl.  3  amount  to  a. 
stipulation  by  way  of  penalty  which  the 
Courts  can  and  ought  to  relieve  against 
under  the  provisions  of  S.  74,  Contract 
Act 

Tho  sum  of  Rs.  2,143  shown  in  Ex  K 
is  not  tho  amount  actually  duo  at  tho 
time  the  agreement  was  drawn  up,  bub 
in  view  of  the  failure  of  the  plaintiff 
to  make  payment  under  tho  original 
contract  the  defendant  company  could 
fairly  claim  interest  on  their  money, 
and  I  am  not  satisfied  that  in  tha 
amount  fixed,  Rs.  2,143,  the  rate  of  in- 
terest allowed  is  so  unreasonably  high 
as  to  be  exorbitant.  But  having  allowed 
this  sum  it  is  not  neoessary  to  allow 
anything  further  for  interest  as  in  oalc- 


the  said  truck  and  accessories  a  greater  sum 
than  the  balance  of  the  whole  sum  owing  by 
the  hirer  to  the  owners,  It  ia  the  intention 
of  thia  agreement  that  on  the  determination 
of  the  hiring  undor  thia  clause  the  hirer 
shall  at  onco  piy  the  balanoa  of  tho  full 
amount  named  in  Gl.  1,  losa  an  allowance  for 
the  fair  market  value  us  aforesaid, 

And  tha  agreement  concludes  with 
Cl.  9  : 

"It  IB  further  agreod  that  if  and  when  the 
full  amount  firstly  above  namod  shall  bavo 
boon  paid  to  the  owners,  the  hirer  shall  have 
the  option  of  purchasing  the  a.iid  truck  and 
accessories  for  the  sum  of  ouo  rupoe,  but  no 
such  option  shall  uriso  m  caso  of  termina- 
tion of  hiring  under  Cls.  3  or  0  hereof. 

The  construction  of  a  hire  purchase 
agreement  with  reference  to  n  sewing 
machine  was  discussed  in  tho  ciso  of 
Musa  Mia  v  Doralyee  (1)  ,  and  also  in 
the  Upper  Burma  C.LSO  of  Sin<jer  Manu- 
facturing Co.  v.  Klahi  Khan  (2).  In 
each  of  those  two  cases  tho  claim  made 
was  for  hire  long  after  the  period  whan 
if  tho  amount  payable  had  been  piicl  on 
the  dates  due,  tho  machine  would  have 
become  the  property  of  tlie  hirer.  The 
two  cases  are  not,  therefore,  analogous 
to  tho  present  caso  But  in  the  Upper 
Burma  case,  it  was  held  that  the  circum- 
stances of  the  caso  appeared  to  brms  it 
within  the  intended  application  of  S. 
74,  Contract  Act,  and  I  think  tho  same 
view  may  be  taken  as  regards  tho  pre- 
sent case. 

Section  71,  Contract  Act  provides  : 

"When  a  contract  haa  bean  broken,  if  a 
sum  is  namod  in  the  contract  ai  the  .-amount 
to  bo  paid  111  Ociso  of  such  broach,  or  if  tha 
contract  contains  any  other  stipulation  by 
way  of  penalty,  tha  party  complaining  of  tho 
breach  la  entitled,  whether  or  net  actual 
damage  or  loss  is  proved  to  have  boen  caused 
thereby,  to  receive  from  tho  party  who  has 
broken  tho  contract  reasonable  compensation 
not  exceeding  tho  amount  so  named,  or,  as 
the  case  may  bo,  the  penalty  stipulated  for." 

Now  the  agreement  in  the  present 
case  is  on  the  face  of  it  an  agreement  to 
hire  with  an  option  of  purchase,  but,  as 
pointed  out  in  the  Upper  Burma  case  of 
Singer  Manufacturing  Company  (2)  at 
p.  594  : 

"In  construing  a  contract  it  ia,  of  course, 
the  duty  of  tho  Courts  to  look  not  merely  at 
tho  surface  and  form,  but  alao  into  the  heart 
of  the  matter  and  to  aacertain  its  true  mean- 
ing and  the  actual  intention  of  the  partiea.M 

Although  the  agreement  is  in  form 
one  of  hire  the  object  of  the  parties  in 
drawing  up  the  agreement  was  to  enter 
into  a  contract  for  sale  providing  at  tha 

(1)  [1910]  5  L.  B.  R.  201=8  I.  G.  969. 

(2)  [1892-96]  2  U.  B.  R.  291. 
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ulating  this  amount  interest  was  clearly 
allowed  for  up  to  the  expiry  of  the  nine 
months.  Of  this  sum  of  Rs.  2,143,  Ra 
238  has  been  paid  leaving  a  balance  of 
Rs,  1905.  The  respondent-company  has 
sold  the  truck  for  Us.  2,750  so  th-\t  they 
have  obtained  Rs  845  more  than  was 
due  to  them  for  the  truck.  The  sale  took 
place  on  5th  March,  several  months  be- 
fore the  instalments  under  agreement 
were  due.  As  far  as  interest  is  con- 
cerned, the  defendant  company  was 
therefore  amply  compensated  by  fixing 
the  value  of  tho  cir  in  the  agreement  at 
Ra  2,143  I  think,  they  might  reasoni- 
bly  claim  something  above  this  for  coats 
incurred  in  getting  the  car  back  and 
Belling  it  But  R?.  45  should  be  a  suffi- 
cient allowance  for  this,  I  am  of  opinion 
that  the  part  of  01.  3  of  the  agreement 
which  says  that 

"tho  amount  to  tho  oredib  of  the  hiror  shall 
not  be  greater  than  the  whole  aura  then 
owing  by  tho  hirer." 

•should  not  be  enforced  and  that  the  de- 
iandant  cjmpiny  miy  be  reasonably 
compensated  for  the  breach  by  the  plain- 
tiff of  his  agreement,  by  allowing  them 
the  money  they  have  received  for  the 
truck,  loss  the  sum  of  Rs.  800  On 
points  of  fact  the  defendant  company 
have  been  successful  in  both  Courts  and 
the  greater  part  of  the  cost  of  litigation 
should  be  borne  by  tho  pUintiff,  I  sot 
aside  the  decree  of  the  trial  Court  and 
pass  a  decree  for  the  payment  by  the 
defendants  to  tho  plaintiff  of  Rs.  900, 
The  .plaintiff  will  pay  tho  defendants 
half  their  coats  in  both  C}urt9- 

P.N  /R.K.  Decree  set  aside. 
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ROTLEDGE,   C,  J.,  AND  BROWN,  J 

U  Pyinnyd  and  another  —  Plaintiffs — 
Appellants. 

v. 

V.  Dipa — Dofond.inb — Has  pond  ant 
First  Appe.U  No.  17f)  uf    L9LH,  Djcided 
on  19th  Mj,rch   1029,    fmn    judgment    of 
High  Court  on  origin.il  side  in   Civil  Re- 
gular Suit  No  225  of  L927. 

(a)  Buddhiit  Law  (Burmese)— Thinghika 
property  dedicated  to  rahana  of  Kyaungdaik 
ii  vetted  in  head  of  monaitery  ai  truiteei. 

Where  thinghika  property  is  dedicated  to 
the  rahana  of  kyaungdaik  and,  not;  to  tho 
whole  monkhood  throughout  the  world,  the 
property  is  vested  in  the  head  or  hoada  of  the 
monaatery  aa  truateea.  [P  373  C  1] 


(b)  Buddhiit  Law  (Burmeie)— Scheme  giv- 
ing power  to  trustees  to  settle  or  decide  dis- 
pute! relating  to  possession  of  kyaung  — 
Power  to  appoint  successor  to  head  of  kyaung 
vests  in  trustees. 

Where  a  schema  regarding  land  granted  by 
Government,  for  religious  purposes  ia  settled, 
giving  to  bhe  bruabooa  all  powers  (A  control  to 
settle  disputes  relating  bo  tho  possession  of 
kyaungs  and  to  decide  who  should  ba  in  pos- 
session of  the  same,  then  on  the  death  of  a 
monk  holding  bho  kyaungs,  the  trustooa  and 
trustees  alone  have  the  power  to  appoint  his 
successor  and  that  though  ordinarily  in  mak- 
ing auoh  appointment,  they  should  consider 
whether  tho  deceased  occupant  has  nominated 
a  successor  who  waa  hia  senior  pupil  and  well 
qualified  to  teach  the  Buddhist  scriptures,  tho 
trustees*  choice  ia  not  narrowed  down  to  such 
an  individual,  and  they  ara  justified  in  aiking 
him  to  acknowledge  the  scheme  settled  for  the 
management  of  the  kyaungdaik  and  on  his 
refua.il  to  acknowledge  it,  are  justified  in  ap- 
pointing other  monks  to  take  possession  of 
kyaung:  (13121836)  2  U.  B.  R.  78  and 
(1892-189G)  2  17.  B.  R.  72,  Ref.  [P  374  C  2] 

Maung  Kun — for  Appellants. 
Mauuy  Mya  Gaing — for  Respondent. 
Rutledge,  C.  J.  —  This  is  an  appeal 
from  the  Original  Side  of  this  Court  dis- 
missing the  plaintiff-appellants'  suit  for 
possession  of  a  kyaung  in  the  Thayettaw 
Kyaungdaik,  TUngoon,  oE  which  the  do- 
fend  int-respondent  is  at  present  in  pos- 
session. Disputes  <from  time  to  time 
had  arisen  in  CDnnexion  with  this  kya- 
ungdaik and  at  the  suggestion  oE  bhe 
Court  application  was  m.icle  to  tho  late 
Chief  Court  for  the  settlement  of  a 
scheme  for  the  management  of  the  kya- 
unglaik  in  1912.  An  nppe.il,  First  Civil 
AppGdl  No.  129  of  19  L3,  WAS  preferred 
agriinst  the  scheme  settled  by  the  Ori- 
ginal Side  and  the  appellate  Court,  con- 
sisting of  the  late  Sir  Charles  Fox,  Chief 
Judge,  and  Sir  llenry  Hartnoll,  give  the 
scheme  their  very  careful  consideration 
and  referred  it  to  the  Mahisangharaja 
the  Thatrnnabaing,  who  gave  his  opinion 
after  consultation  with  the  Siyadaws 
present  at  the  Sjodimi  Convocation. 

We  miy  mention  thit  the  several  par- 
ties in  the  kyaungdaik  profess  to  belong 
to  the  bo'ly  of  monks  who  acknowledge 
the  Thuthanibaing  as  their  religious 
head.  The  scheme  was  accordingly  set- 
tled by  the  appellate  Bench  oE  the  Chief 
Court  in  accordance  with  the  advice  of 
the  highest  ecclesiastical  authority  ac- 
knowledged by  the  several  monks  of  the 
kyaungdaik.  This,  however,  did  not  pre- 
vent a  considerable  number  of  monks  ia 
the  kyaungdaik  refusing  to  acknowledge 
the  scheme  and  in  particular  the  appel- 
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lants,  who  in  pursuance  of  the  soheme 
were  elected  as  trustees  of  the  kyaung- 
daik  with  a  council  of  five.  U  Kethaya, 
the  monk  in  charge  of  the  Hmangin  kya- 
ung was  one  of  those  who  refused  to  ac- 
knowledge the  scheme,  and  it  is  on  re- 
cord that  the  appellants,  the  present 
trustees,  sued  U  Kethaya  for  ejectment  in 
the  late  Chief  Court  in  Civil  Regular  No 
218  of  1918,  alleging  disobedience  and 
harbouring  a  considerable  number  of 
monks  hostile  to  the  trustees-  In  those 
proceedings,  it  was  not  disputed  that  U 
Kethaya  was  in  lawful  possession  of  the 
kyaung  la  such  circumstances,  a  strong 
-case  would  have  to  be  undo  out  to  justify 
ejectment  by  the  trustees,  and  the  suit 
was  dismissed  by  consent  as  not  disclos- 
ing sufficient  cause  of  action.  U  Kethaya 
diej  early  in  192G  and  the  defendant, 
who  seems  to  have  beon  his  senior  dis- 
ciple, claims  to  be  in  lawful  possession 
of  the  kyaung  as  his  successor.  The 
learned  trial  Judge  has  held  that  the  de- 
fendant is  in  lawful  possession  of  the 
kyaung  and  after  a  full  discussion  of  the 
breaches  of  the  byo-lawa  alleged  by  the 
plaintilifl  has  held  that  bhey  :iro  insutli- 
cient  to  justify  eviction  and  so  has  dis- 
missed the  suit. 

If  we  were  able  to  share  the  learned 
Judge's  finding  that  defendant  was  in 
lawful  possession  of  the  kyaung  as  suc- 
cessor to  the  late  U  Kethiya,  we  would 
nob  he  disposed  to  differ  with  his  find- 
ings as  regards  the  sufficiency  of  the  al- 
logod  breichea  to  justify  eviction,  but, 
for  reasons  which  we  hereafter  set  out, 
we  are  not  satisfied.  If  it  had  been  estab- 
lished that  the  kyaung  was  poggahka 
iproporty,  the  learned  Judge's  findings 
•mighb  well  bo  correct,  bub  it  is  common 
.ground  that  the  kyaung  in  fact  is  thiug- 
'hika  property.  No  doubt  thinfihika  pro- 
•perty  varies  in  character  according  to  its 
•  original  dedication.  It  may  be  dedicated 
to  the  rahans  of  the  four  quarters  of  the 
earth,  i.  e.,  to  the  whole  monkhood 
throughout  the  world,  or,  as  is  more  usu- 
ally the  case  to  the  rahans  of  the  parfci- 
,oular  kyaungdaik  in  which  the  kyaung  is 
situated.  There  is  no  evidence  on  the 
record  as  to  the  particular  form  of  the 
dedication,  but  we  consider  ourselves 
justified  in  presuming  that  the  more 
usual  form  was  followed  in  this  case  and 
that  the  dedication  was  to  the  rahans  of 
the  kyaungdaik.  In  such  oases,  the  pro- 
perty is  vested  in  the  head  or  heads  of 


the  monastery,  no  doubt  as  trustees  :  see 
the  Manugye  Dbammathat  :  Book  8 
(Richardson),  para  3,  236  : 

"Of  these  BIX,  as  regards  the  gift  having  re- 
ference to  a  future  state  of  existence,  they  are 
of  two  kinds,  poggnlutA  and  chmgbeika.  In 
poggahka  gifts,  tho  person  to  whom  the  offer- 
ing 19  made  has  a  right  Lo  keep  it.  In  thing- 
heikd  gifts,  it  becomes  tho  property  of  the 
chief  of  the  assembly  of  priests  :  BOO  Mauny 
Talok  v.  3fu  A'liii  (1)." 

The  land  on  which  the  kyaungdaik  is 
situated  was  granted  by  Government  for 
religious  purposes  to  trustees  and  tho 
present  trustees'  names  have  been  inserted 
in  this  grant,  which  is  in  their  posses- 
sion This  fact  is  mentioned  by  the  first 
plaintiff  in  his  evidence.  The  scheme 
does  not  vest  the  land  in  the  trustees, 
but  by  its  terms  seems  to  take  for  granted 
that  this  has  already  been  done.  Had  it 
been  otherwise,  it  would  be  difficult  to 
explain  the  very  extensive  powers  given 
to  the  trustees  by  S.  8,  Cls.  (a)  to  (f) 
By  Cl.  (a)  they  are  given  all  the  powers 
of  control  which  the  haad  of  a  monas- 
tery has  by  Burmese  Ecclesiastical  Law — 
to  settle  disputes  relating  to  the  posses- 
sion of  kyaungs,  rayats  or  religious 
buildings  and  to  decide  who  should  be 
in  possession  (of  kyaungs).  As  I  read 
this  clause,  they  have  not  merely  the 
power  to  decide  disputes  between  lawful 
claimants  to  a  kyaung,  but  they  are 
given  expressly  the  power  to  decide  who 
should  be  in  possession  of  any  thinghika 
kyaung.  This  power  is  probably  given 
to  thorn  as  heads  of  the  kyaungdaik  by 
Burmese  Ecclesiastical  Law,  but  it  is 
expressly  given  to  them  by  the  scheme 
as  settled  by  the  Chief  Court  on  the 
advice  of  the  Thathanabaing. 

The  position  taken  up  by  the  defen- 
dant throughout  was  that  he  was  not 
bound  by  the  scheme  and  would  not  obey 
its  provisions.  Tho  learned  trial  Judge 
has  held  that  the  defendant,  as  well  aa 
all  other  monks  in  the  kyaungdaik  are 
bound  by  this  scheme.  I  am  in  full 
agreement  with  this  finding,  but  I  do 
not  think  that  tho  learned  Judge  cor- 
rectly appreciated  the  consequences  of 
this  finding  and  he  seems  to  have  been 
led  away  from  the  main  issue  by  other 
matters  raised  by  the  pleadings  such  as 
breaches  of  bye-laws  and  the  committing 
of  dupassa.  From  tho  evidence  it  seems 
clear  that  the  trustees  had  no  objection 
to  the  defendant  if  he  acknoweledged 
h i maelf  bound  by  the  scheme  and  reoog" 
Hfi)  [1892-1896J  2~UB.iT79. 
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nized  the  trustees  as  the  heads  of  the 
kyaungdaik,  and  it  is  perfectly  clear  that 
the  defendant  refused  to  acknowledge 
the  scheme  or  the  trustees  as  the  heads 
of  the  kyaungdaik. 

It  has  been  contended  that  the  trustees 
and  council  had  no  option  but  to  recog- 
nize the  defendant  as  the  lawful  succes- 
sor of  the  late  U  Kethaja  as  custodian 
of  the  Hmangin  kyaung  as  ho  was  his 
senior  disciple,  was  well  qualified  to 
teach  the  Buddhist  scriptures  and  had 
been  nominated  by  U  Kethaya.  No  doubt 
these  aro  qualifications  which  in  ordi- 
nary circumstances  would  lead  the  heads 
of  the  kyaungdaik  to  appoint  a  candi- 
date so  well  qualified,  but  I  cannot  read 
them  as  taking  away  the  discretion  of 
the  trustees.  The  very  object  of  the 
scheme  was  to  promote  harmony  in  the 
kyaungdaik  and  not  to  continue  inde- 
finitely the  strife  and  bickerings  of  one 
faction  with  another,  which  is  most  in- 
imical to  tho  Buddhist  religion,  and  the 
requirements  of  the  trustees  that  the 
defendant  should  ackowledge  the  scheme 
as  a  condition  precedent  to  their  entrust- 
ing him  with  the  charge  of  the  Hmangin 
kyaung  seems  to  me  to  be  perfectly  rea- 
sonable. It  is  clear  from  the  record  that 
the  trustees  asked  him  for  such  ackno- 
wledgment and  it  is  clear  that  the 
defendant  declined  to  give  it.  Instead 
of  acknowledging  the  trustees,  the  defen- 
dant Grilled  in  D.  W.  No.  I,  U  Kothanla, 
referred  to  as  the  Aletawya  Sa.yo.daw. 
Tho  learned  advocates  agree  that  his 
kyaungdaik  is  on  boundary  road  in  a 
different  part  of  the  city,  and  he  himself 
was  forced  to  admit  that  he  had  no  con- 
nexion whatever  with  Thayettaw  kyaung- 
daik. The  defendant  states  that  he 
entrusted  the  arrangements  for  U  Ketha- 
ya's  pongyibyan  to  this  monk,  but  it  is 
also  clear  that  he  presided  at  the  meet- 
ing, the  Hmangin  kyaung,  which  the 
defendant  alleges  appointed  him  the  law- 
ful custodian  of  the  kyaung.  The  record 
does  not  show  how  many  of  the  rahans 
present  at  that  meeting  were  strangers 
to  the  kyaungdaik  like  the  presiding 
monk,  nor  does  it  really  matter.  The 
scheme  did  not  entrust  U  Kothanla  or 
a  gathering  of  defendant's  sympathisers 
with  the  power  to  decide  who  should  be 
in  possession  of  the  Hmangin  kyaung. 
This  power  w.is  given  to  the  trustees  by 
S.  8,  Cl.  (d)  of  the  scheme.  The  learned 
trial  Judge  seems  to  have  been  much 


impressed  by  the  demeanour  of  U  Koth- 
anla. We  have  not  had  the  advantage 
of  the  learned  Judge  on  this  point,  but 
the  impression  seems  to  have  been  so 
favourable  that  he  does  not  seem  to 
have  noticed  that  this  monk  was  acti- 
vely mixing  himself  up  in  the  concerns 
of  a  kyaungdaik  with  which  be  was  not 
connected,  and  not  as  a  peacemaker  tut 
as  a  partisan,  and  that  he  was  backing 
up  the  defendant  in  his  disregard  for  the 
scheme  which  the  learned  Judge  himself 
has  found  to  be  binding  upon  him,  the 
defendants,  as  well  as  tho  other  monks  of 
the  kyaungdaik 

To  put  the  matter  shortly,  I  am  satis- 
fied that  on  the  death  of  U  Kethaya  the 
trustees  and  the  trustees  alone  had  the 
power  to  appoint  his  successor  and  that! 
though  ordinarily  in  making  such  ap-| 
pointment,  they  should  consider  whether 
the  deceased  occupant  had  nominated  a 
successor  who  was  his  senior  pupil  and 
well  qualified  to  teach  the  Buddhist 
scriptures,  the  trustees'  choice  was  not 
narrowed  down  to  such  an  individual, 
and  they  were  justified  in  asking  him  to 
acknowledge  the  scheme  settled  for  the 
management  of  the  kyuungdaik  and  on 
his  refusal  to  acknowledge  it  were  ]usti-, 
fied  in  appointing  other  monks  to  take 
possession  of  the  kyaung 

I  have  very  little  further  to  add  in 
connexion  with  the  case.  The  trustees 
appointed  two  disciples  of  the  late  U 
Kothaya  :  namely  U  Zatila  and  U  Teze- 
niya  to  take  charge  of  the  kyaung  as  they 
agreed  to  acknowledge  the  scheme.  This 
was  done  about  May  1926.  These  monks 
ran  away  from  the  kyaung  some  time 
later  and  neither  of  them  gave  evidence 
at  the  trial.  The  defendant,  however, 
filed  a  copy  of  U  Zatila's  evidence  in 
Criminal  Regular  Trial  No.  336  of  1926 
before  the  Eastern  Sub-Divisional  Ma- 
gistrate, Rangoon,  relying  on  the  admis- 
sion in  oross-examination  that  the  defen- 
dant was  senior  to  him  and  had  a  right 
to  take  the  deceased  U  Kethaya's  Jplace. 
In  the  earlier  part  of  U  Zatila's  evi- 
dence, he  states  that  on  the  day  that 
they  were  given  the  custody  of  the 
kyaung,  four  Zerbadis  abused  them  and 
attempted  to  stab  another  monk,  while 
the  defendant  and  his  twenty  disori- 
ples  refused  to  leave  the  kyaung.  Prom 
these  circumstances,  the  reasons  for  the 
Bight  of  U  Zatila  and  his  companion  are 
not  far  to  seek.  The  learned  Judge  has 
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decided  that  certain  of  the  bye-laws 
made  under  the  scheme  are  ultra,  vires. 
As  I  do  not  base  my  judgment  on  any 
•question  arising  on  these  bye-laws, 
it  is  not  necessary  for  me  to  express 
any  opinion 

For  these  reasons,  I  would  allow  the 
appeal  ani  set  aside  the  judgment  and 
decree  appealed  from,  and  would  grant  a 
decree  that  the  defendant  yield  up  pos- 
session of  the  Hmangin  kyaung  and  pre- 
mises to  the  plaintiffs  within  fourteen 
days,  failing  which  he  will  bo  evicted 
therafrom.  Ag  there  is  no  layman  as- 
sociated with  the  defendant-respondent 
on  the  record  in  this  appeal,  I  would 
make  no  order  as  to  cosis. 

Brown,  J. — I  agree  that  tho  decision 
in  this  case  must  depend  on  the  answer 
to  the  question  whether  under  a  reason- 
able construction  of  tho  scheme  for  the 
management  of  tho  kyaungdaik  tig  framoi 
the  truabeea  have  the  right  to  fill  any 
vacancy  occurring  in  tho  headship  of  the 
kyaung  by  float  h  of  the  previous  he  id. 
On  this  point  tlio  loomed  trial  Judge 
remarked  ' 

11  In  the  praaont  RISC,  it  ia  not  .illegod  that 
thd  defendant  ha*  md  up  such  a  cLura,  and 
tha  trustees  and  the  council  appear  to  daka 
up  the  position  that  they  are  invested  in  all 
oasoa  with  tin  right  of  nominating  tho  auc- 
oosgor  of  a  deceased  hond  pongyi,  Such  ft 
right  appears  to  ba  oppoael  to  tho  well  rocog- 
uinocl  raobhorla  of  appoint  ing  such  A  succoasor 
and,  therefore,  to  bo  opposed  to  bho  rule?  oE 
Vmnyn,  with  which  tho  schema  ia  intended 
to  be  consiatnnt." 

Ho  then  goos  on  to  cite  a,  passage  from 
the  doposition  of  the  plaintiff  U  Pyinnya 
himself.  U  Pyinnya  stated  in  tho  course 
of  his  crosg-QXiminition  • 

"  uaudlly  tho  ho.id  of  a  gniug  in  cougulta- 
tion  with  fcho  raombcsr^  of  tho  giting  aoleeta 
aa  to  who  should,  succcad  tn  A  deceased  pre- 
siding monk." 

But  when  farther  questioned  by  tho 
Court  on  tho  point  ho  added  : 

11  Wo  tho  aaughdi  boing  in  charge  of  tho 
kyaung  will-bo  tha  proper  persons  to  select; 
a  aucoeasor." 

The  learned  Judge  also  relies  on  the 
evidence  of  the  Alotawya  Sayadaw,  U 
Kothanla,  for  tho  dofonce.  This  witness 
states  in  ono  part  of  tho  examination  : 

"On  tho  death  oE  presiding  monk  of  A  aang- 
hika  kyaung  and  if  tho  decanted  monk  hal 
oonfidonc3  in  hia  diaciplo  that  ho  rould  Uko 
chargo  of  tho  kyaung  and  bhit  ho  would  be 
able  to  control  tho  other  disciples,  and  if  he 
(tha  junior)  monk  is  replete  with  aforesaid 
qualification  ha  baoomea  tha  succasaor  of  tho 
deceased  presiding  monk,  If  ha  has  not  been 


so  enatruated,  a  succeaaor  ia  elected  by  tho 
aanghaa  of  the  kyaung  who  havo  been  aa- 
aociating  with  one  ouother,  i.  a  ,  the  aangha? 
who  are  of  the  same  mind  and  who  had  as- 
sociated with  the  deceased  presiding  monk." 
But  later  on  in  his  cross-examination 
he  states  : 

11  It  is  truo  that  in  tho  case  of  a  kyaung 
(Tinghika  kyaung)  lika  the  Hmangin  kyaung 
the  truateea  of  the  kyaungdaik  could  nomi- 
nate a  successor  if  tho  said  kyaung  ia  situated 
within  tha  compound  of  tbc  said  kyaung- 
daik and  if  situated  outside  tha  kyaungdaik 
solitarily  by  itself  tho  deceased  presiding 
monk  could  nominate  a  successor.  Tho  first 
answer  ia  true  provided  then;  la  no  monk 
in  tli3  kyaung  competent  to  succeed  tho 
deceased. " 

This  answer  is  somewhat  confused, 
but  I  do  not  think  it  can  be  held  to  be 
established  that  tho  general  recognised 
custom  is  that  only  the  rahans  of  a 
particular  kyaung  in  a  kyaungdaik  have 
the  power  of  selecting  a  successor. 

In  Manugyo,  Vol.  8,  S.  3,  it  13  laid 
down  that  in  poggalika  gifts,  the  per- 
son to  whom  the  offering  is  iir.ido  has  a 
right  to  keep  it.  In  sanghika  gifts,  it 
becomes  tho  property  of  the  chief  of  the 
assembly  of  priests.  The  property  hero 
is  sanghika  property  ami,  therefore,  may 
be  held  to  bo  tho  property  of  the  chief 
of  tho  assembly  of  pnesbs.  This  by 
itsolf  does  not  carry  us  very  far, 
a9  it  leaves  open  tho  question  ot 
what  exactly  is  meant  by  "  assembly 
of  priests".  In  tho  caso  of  U  Te  Zcinda 
v  U  Teze  (2),  it  was  held  that  in 
Upper  Burma  a  rmnk  or  rahan  with  tho 
knowledge  and  authority  of  the  That- 
hoinabaing  ecclostilagtical  authorities 
under  him  or  a  Taikok  bad  the  power  to 
evict  the  resident  rahan  from  ,1  kyaung. 
Tho  following  passa'-jo  occurs  in  the  judg- 
ment on  p  75. 

"  I3ut,  besides  thia,  thoy  cl^im  to  be  Uio 
ecclesifiaticdl  hoads  of  a  sort  of  .il  boy  or  priory 
cnllod  EI  kyaungdtiiLk,  in  \\bich  thn  defendant 
ia  ono  o[  tho  monka.  Them  a^o  separate 
buildings,  but  all  :ire  within  tho  samo 
prccmctq  and  constitute  a  monastery  of 
which  the  plaintiffs  are  Taikok  and 
Tftikkynt.  " 

It  was  hold  that  the  plaintiifs  had  the 
power  of  eviction.  This  ruling  hag  of 
courao  no  direct  bearing  in  the  present 
case,  dealing  with  a  kyaungdaik  in 
Rangoon  whoro  there  are  no  T.iikoks  and 
ofchev  ecclesiastical  members  of  the 
Buddhist  hierarchy  subordinate  to  the 
Thathanabiing.  Bat  it  doss  suggest 
that  in  accordance  with  the  ordinary 
rules  of  the  Buddhist  Ecclesiastical 

(2)  (1892-'JO)  2  U.  B,  R.  12. 
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the  head  of  a  kyaunglaik  would  have  the 
power  claimed  on  behilf  of  the  trustees 
in  the  present  cise. 

Rile  8  (a)  of  the  sohecne  lays  down 
that  the  trustees  shall  control  the  be- 
haviour of  all  parsons  in  the  kyauagdaik 
and  shall  have  all  the  powers,  for  enforc- 
ing such  control,  as  are  allowed  to  the 
head  of  a  monastery  by  the  Buddhist 
Ecclesiastical  Law;  and  sub-Gl.  (d)  lays 
down  that  thoy  shall  settle  disputes 
relating  to  the  possession  of  kyaungs  or 
zayats  or  religious  buildings  and  decide 
who  should  be  in  possession.  This  sub- 
clause  appears  to  suggest  that  before 
thoy  can  oxercise  their  power  under  it 
there  must  bo  a  dispute  relating  to  pos- 
session. In  the  scheme  as  frarnod  in 
the  decree  of  the  late  Chief  Court  it  might 
be  posible  to  construe  the  words  "decide 
who  should  be  in  possession  "  as  referr- 
ing to  any  case  in  which  a  vacancy  oc- 
curred. But  from  the  Burmese  version 
of  the  scheme  it  would  appear  that  the 
sub-clause  refers  entirely  to  the  question 
of  disputes.  The  intention  of  the  scheme 
under  R.  8,  aub-Cl.  (a),  appears  to  be 
that  the  trustees  should  have  the  general 
powers  that  would  vest  in  the  Taikok, 
and  if  the  decision  in  U  Te  Zeinda's 
case  (7)  is  correct,  that  would  appear  to 
include  the  power  to  decide  as  to  the 
possession  of  the  kyaung. 

It  is  quite  clear  in  this  case  that  a 
vacancy  did  occur  in  the  headship  of 
this  particular  kyaung  on  the  death  of 
U  Kethaya  and  that  very  shortly  after 
his  death  the  trustees  named  two 


pongyis  to  succeed  him.  The  kyaung  is 
a  sanghika  property  ahd  it  is  therefore 
for  the  sanghas  to  decide  as  to  possession*. 
The  difficulty  is  as  to  who  is  to  repre- 
sent tbe  sangha.  No  doubt  in  many 
cases  the  rahan  chosen  by  the  deceased 
takes  his  place  without  any  opposition. 
There  does  not  seem  to  be  any  establi- 
shed rule  of  law  by  which  the  deceas- 
ed has  any  power  to  elect  his  successor, 
and  it  appears  clear  that  that  is  not 
really  claimed  by  either  party  in  this 
case.  Ib  is  clear,  however,  that  a 
vacancy  has  occurred  in  the  management 
of  the  kyaung,  and  it  is  not  clear  that 
the  defendant  has  tho  right  to  fill  the 
vacancy.  That  being  so,  we  are  of  opi- 
nion that  in  accordance  with  the  general 
principles  of  the  Ecclesiastical  Law  and 
of  the  scheme  as  framed,  the  provisions 
of  E.  8,  sub-Cl.  (d)  must  apply  and  that 
the  trustees  must  decide  who  is  to  fill 
the  vacancy.  That  being  so,  they  were 
clearly  justified  in  evicting  the  defen- 
dant from  tho  kyaung,  the  defendant 
having  refused  to  acknowledge  their 
authority  in  the  matter.  The  plaintiffs 
ask  in  their  plaint  that  the  defendant 
may  be  evicted  from  the  whole  kyaung- 
daik,  but  it  does  not  seem  to  me  that 
they  have  established  any  good  case  for 
such  an  order.  I,  therefore,  agree  with 
the  order  proposed  and  that  a  decree* 
should  be  passed  evicting  the  defendant 
from  the  kyaung  in  dispute.  I  also  agree 
that  no  order  should  be  passed  as  to 
costs  in  this  appeal. 
•V.S./U.K.  Appeal  alloioed 
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will  bo  repeated  55a 

S,  15— R.50,  O.21,  Civil  P.C.,  applies 

to  award  againsb  firm,  filed  under  tho 
Arbitration  Act — Such  award  has  status 
of  docrou — Courts  cannot  reluso  enforce- 
ment of  award  owing  In  mandatory 
nature  of  S.  15  28 

B 
Benami 

Motive  ioi  bcnaini  puu-haso  held  to 

bo  leasonablo  1950 

Burden  of  proof — Biuden  of   proving 

that  person  named  in  salo  deed  as  pur- 
chaser is  benaraidar  lies  on  person  alleg- 
ing it  and  ho  must  prove  that  tho  pur- 
chase money  camo  fiom  him  195ft 

Benamidar     can    lease    out    benami 

property  to  bind  real  purchaser         195c 

Suit  by  N  against  K  for  a  declaration 

that  ho  is  a  real  purchaser  and  K  mere 
benamidar — Entry  by  K  into  account 
book  of  N  of  whole  amount  spent  in  pur- 
chasing property"  Such  entry  is  not  ac- 
knowledgment that  all  money  was  paid 
by  N  I95d 

Bombay  District  Municipal  Act  (3 
of  1901) 

S.  46 — Karachi  Municipality  Rule 

— Dismissal    in    accordance    with  rule 
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Bombay  District  Municipal  Act 

nnd  bye-laws  —  Court  cannot  enquire 
further — Bub  if  dismissal  is  wanton  or 
against  rules  and  bye-laws,  servant  can 
succeed  as  in  ordinary  suit  between 
master  and  servant  69c 

S.  151    (1) — Person    manufacturing 

oil  bv  machinery  without  license  can  be 
convicted  50  (2)a 

S.  155 — For  daily  lino,  person  must 

bo  first  convicted  for  principal  breach 
and  secondly  convictel  for  continuing 
the  same  52  (\)a 

S     161  —  Applications    by  accused 

under  consideration — Timo  is  not  exten- 
ded 52  (I)/; 
— — Ss.  184  and  46  (e) —Karachi  Muni- 
cipal Rules,  B.  93 — Servant  of  Karachi 
Municipality  cannot  be  dismissed  with- 
out giving  him  opportunity  of  being 
heard  69fc 
Bombay  Land  Revenue  Code  (5  of 
1879) 

(as  amended   by   Act   of  1901), 

S.  56 — Effect  of  amendment  on  the 
giant  of  fallow- forfeited  land  toco-ownor 
— Such  grant  is  personal  2120 

Bombay  Local  Boards  Act  (6  of 
1923) 

S.   27 — 14Leg.il    election — Chairman 

and  Vice-Chairman  to  continue  to  per- 
form duty  till  now  Board,  begins  to  func- 
tion— Balance  of  convenience  is  on  tha 
side  of  granting  injunction  and  should 
not,  therefore,  bo  refused  224 

Bombay  Regulation  (2  of  1827) 

S.  54— S.  51  still  applies  to   Siml— 

Pleader  ill  and  notifying  his  inability — 
Party  is  entitled  to  reasonable  adjourn- 
ment for  engaging  another  pleader  40 
Bombay  Rent  Act  (2  of  1918) 

(aa  amended  Act  3  of  1923),  S.2 

(b)  (2)  — Premises  let  mainly  and  sub- 
stantially for  purpose  of  shop — Tenant 
will  not  bo  protected  36 

S,  9  (2) — Tenant  making  default  in 

payment  of  rent  oven  when  demanded — 
He  harassing  landlord  by  hia  conduct — 
He  subsequently  tendering  overdue  rent 
— Hia  conduct  is  satisfactory  cause  with- 
in S.  9,  01.  (l)  —  Subsequent  tender  or 
payment  in  Court  is  of  no  avail  13a 

c 

ContonmentB  Act  (2  of  1924) 

Ss.  213  and  216— Butcher  without 

license  importing  meat  in  quantities 
more  than  required  for  his  personal  uae 
and  distributing  it — No  proof  of  receiv- 
ing money— Presumption  that  he  actu- 


Contonments  Act 

tually  imported  meat  and  sold  it  is  justi- 
fied 150  a 
Civil  P,  C.  (5  of  1908) 

S.  9 — Karachi    Municipality    Rules 

— Dismissal  in  accordance  with  rules 
and  byo-laws — Court  cannot  enquire  fur- 
ther— But  dismissal  if  wanton  or  against 
rules  and  bye-laws  servant  can  succeed 
as  in  ordinary  suit  between  master  and 
servant  _  69c 

* S.  9 — Member  of  panchayat,  break- 
ing its  rule  not  to  marry  second  wife 
during  lifetime  of  first— Dispute  re- 
ferred to  arbitration  and  award  made 
Member  consenting  to  award — Dispute 
involves  purely  caste  question  and  no 
suit  would  lio — Award  cannot  lie  en- 
forced as  it  relates  to  questions  for 
which  no  suit  lies  — Consent  of  parties 
not  to  challenge  award  cannot  enable 
Court  to  enforce  it  if  otherwise  unen- 
forceable 1 

S.  20  —  Suit    on     contract  —  Court 

where  agreement  is  accepted  has  juris- 
diction 227  a 
S.  20 — Parties  cannot  confer  juris- 
diction by  agreement  on  Couit  when  it 
does  not  possess  it  227l> 

S.  20— Defendant  agent  of   plaintiff 

to  sell  goods  at  M  agreeing  to  make  pay- 
ments, be  accountable  and  to  report 
stock  at  Karachi  and  also  agreeing  to 
sue  and  1)0  aucd  in  Karachi  Courts — All 
clauses  read  together  conferred  jurisdic- 
tion on  Karachi  Courts  227c 
S.  20  (b)— Cause  of  action  indubi- 
tably arising  within  jurisdiction — No 
leave  is  necessary  170c 
* S.  45 — Attachment  before  judg- 
ment— Property  in  Dutch  territory — 
Mandate,  issued  to  British  Consul  there, 
cannot  be  maintained  45«. 

* S,    45 — The  Courts    contemplated 

by  S.  45  are  Courts  in  the  Native  Indian 
States  in  alliance  with  the  British 
Government  45/> 

S.    80 — A    substantial    compliance 

with  the  provisions  of  S.  80  ia    sufficient 

61  (2)a 

** S.  96  (3)— Person  denying  to  be 

party  to  compromise  can  appeal          32rf 

* S.  96  (3)  -  Decree  not    limited    to 

subject  matter  of  suit  is  appealable  320 
— S.  115 — S.  115  applies  to  /'juriadic- 
tion"  alone  92ci 

S.  115 — Order  of  refusal  to  issue    a 

commission  is  not  a  "case"  926 
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Civil  p.  c,  r 

O.  8,    R.     5  — Suit     for   partnership 

accounts — Defendants  saying  that  shaves 
are  different  but  not  specifying  them — 
Evasive  denial  is  admission  of  terms  in 
plaint  7/> 

* O.  9,  Rr.  6  and  7— Defaulting  de- 
fondant  cannot  as  of  light  by  appearing 
at  any  time  before  judgment  intervene 
in  ox  par  to  proceedings — He  must  show 
good  cause  46 

O.  21,   R.    29— Revision  —  Securitv 

for  full  amount  of  decree  under  O.  2L, 
R.  20,  being  discretionary,  High  Court 
will  not  inter fero  in  revision,  unless  dis- 
cretion was  improperly  used  HOc; 

O.  21,  R    40— Judgment-debtor  ap- 

plving  to  Court  after  issue  of  warrant 
without  notice  and  befoie  his  arrest  to 
enquire  into  his  pauperism  — S.  lol  does 
not  apply  as  he  can  still  suricnder  him- 
self in  Court  and  movo  it  to  pass  order 
under  R.  10  (3)  l\Ql> 

O.     21,     R.     50— Rule     applies     Lo 

award  against  firm  filed  under  tho  Ar- 
bitration Act — Such  au.ird  has  status 
of  donroo  —Courts  cannot  refuse  enfoice- 
ment  of  award,  owing  to  mandatory  na- 
ture of  An  brat  ion  Act  S.  15  28 

O.  22,  Rr.2  and  4— Word  "survive" 

in  0.  22,  II,  2,  is  used  in  its  ordmarv 
aonsc  of  outliving  22Sa 

O,  22,    R.  9— Ordci    of     abatement 

is  appealable  225  h 

** O.    23,    R,    3 -Person     deriving 

party  to  tho  compromise  can  appeal    32rZ 

O.  23,  R.  3 — Court   failing  to  order 

tho  recording  of  compromise — Aggiiovod 
party  can  still  appeal  32/ 
O.  23,  R,  3— Petition  of  compro- 
mise accepted  by  parties — Judge  order- 
ing decree  to  be  passed  in  terms  of  com- 
promise, but  omitting  to  order  compro- 
mise to  bo  recorded — Provisions  of  O.  23 
are  sufficiently  complied  with — Defect 
if  any  is  cured  by  provisions  of  R.  99 — 
Appellate  Court  cannot  go  behind  com- 
promise and  order  retrial  on  merits  12 

O  30,  R.    1 — Suit    for   partnership 

accounts — One  of  the  defendants  st  firm 
— Names  of  partners  of  the  firm  need 
not  be  disclosed  7d 

O.    30,  R.  6— Suit    against    firm  — 

Summons  on  a  person  as  partner — De- 
fence in  partner's  name  but  containing 
nothing  individual— There  is  technical 
flaw  which  can  be  corrected  by  Court 
even  at  argument  stage  192  a 
O.  30,  R.  9— When  all  members  of 


Civil  P.  C. 

onn  farm  aio  also  members  of  another, 
suit  cannot  be  brought  by  one  against 
other  for  account  or  for  balance  due- 
Proper  remedy  is  suit  for  partnership 
account  of  other  firm  192/J 

-  O.    32,    R.    3    (4)—  Near     relations 
parties    to     suit     and     having     interests 
adverse    to    minor  —  Notice    need    not  bo 
issued  against  them  32/> 

-  O.  32,  R    3  (4)  —  Sinco    tho    amend- 
ment in  1907  in  Sind  nonotico  to  minors 
is  essential  32r; 

*  -  O.    33—  Lim     Act    Art     177   does 
not  apply  to  fm  ma  paupcris  CMiqimv 

136a 

*  -  O    33,    R     9    (a)    and    S.    141  — 
F.iuper     purposely     del.i>ing     to    bung 
legal  representative  of  dcio,isrd  opponent 
on  rccoid  vuthm    icasonable    time  —  Ap- 
plication,   nan    bo  rejected    under    O    3J, 
R.  9  W  read  with  S.  141  or  under  S.  15L 


-  O     34,     R.    6  —  An      awaid     dorreo 
authori/ing  morlg.igoo  to  recover  balance 
after  sale  Irom  moitg.igor's  poison  is  nob 
invalid  44(7 

-  -  O    34,  R    6  -Tho    lights    under  a, 
valid  mortgage  decree  directing  recovorv 
of    balance    personally     from    judgment- 
debtor  cannot  be    deemed  as     abandoned 
bv  presenting  an  application  under  O   '1  1, 
K.  6  44/j 

-  O    37—  Suit  on  dishonoured   bill    of 
o\ch«ingo-—  Acceptor    getting    possession 
of  goods  —  Ho  cannot  plead    that  ho    \v,is 
merely  acting  as  agent  for   tho  dr.iwei  — 
Evidence  Act  S    H7  172(1) 

-  --  O.  39,  R    1  —  Essonti.Us    for    seek- 
ing interlocutory  injunction    indicated  — 
Bal,  in  co  of   convenience    is     in    favour  of 
attaching  rnoitgagoo  01  creditor    lor    not 
granting    injunction  —  Notice  of    pending 
litigation  to  intending  purchasers  should 
bo  insisted  on  tho  creditor  182<7 

-  O    41,  R.    20  —  Appellant    omitting 
to    implead     necessarv    respondents    to 
avoid   court-fee  —  Appeal   is    incompetent 
and  parties  should    not  be    added    undor 
R.  20  120 

-  -  O.    41,  R.  22  —  Compromise   sanc- 
tioned —  Some  defendants    minors—  Com- 
promise alleged  to  bo  obtained    by  fraud 
—  Major    defendant     appealing  —  Minor's 
remedy  is  not  bv  wav  of   cross-objection 

32r/ 

-  O.  41,  Rr.  27   and  28—  Decision  on 
merit      wrongly    refusing    evidence    of 
part}  —  Proper    course    on    appeal    is  to 


lit 

Civil  P.  C. 

ml  nut  such  evidence  01  cause  it  to  be 
admitted  by  lower  Couit  with  evidence 
in  rebuttal  of  it  and  pass  judgment  upon 
it  159 

** O.  43,' R.  1  (m)— Person  denying 

to  bo  party  to  the  compromise  can  appeal 

32d 

-O.  47 — -Application  after  limitation 

for  altoimito  remedies  is  not  incompetent 

38a 

* O.  47 — Oidors  disallowing  review 

application  me  icM'sablo  38ft 

* O.  47 — Application  for  adjourn- 
ment by  pLuntitl's  pleader  refused — 
Order  passed  on  application,  in  presence 
of  pleaders  is  di^mi.ssin'j  suit  and  an- 
other— Order  on  pl.iirt  t^im-.^1^  suit 
ex  parto — Ca^e  i^  lit  one  ji  i  '  \  iev»  38r- 

O.  47,    R.    1— Ex  parto    ndur    i:i:t 

operating  as  res  indicata  run  bo  reviewed 
by  successor  of  Judge  making  it  HOa 
— — Sch.  2,  Rr.l  and  2—  Cnuifc  h.is  nn 
jurisdiction  to  rafcr  disputes  on  awaicl 
made  by  arbitrator  outside  Coin  t  so  as 
to  modify  award  107 

Sch.  2,  para.   14— A\\ard  returned 

to  original  arbitrator  with  direction  to 
modify  on  sjccified  point  — Whole  award 
altered — Arbitiator  bold  fmutus  ollicio 

164  (2) 

* Sch.    2,    para.     IS — Piivate    011- 

quiiics  or  examining  evidence  in  absence 
of  part)  —  No  misconduct  where  there 
is  waiver  200ft 

* —  Sch.  2,  para,  20  —  Award  in 
excess  of  aulhoi  ity— Popaiablo  poition 
may  bo  directed  to  bo  expunged  oven 
under  Sch.  2  paia.  20— Remaining  por- 
tion should  1)0  made  basis  of  decree  under 
Sfh  2,  para  21  200rt 

Sch.  2,  para,    20    (1)— Member   of 

panchayat  bieaking  its  iulo  not  to  many 
second  wife  during  lifetime  of  first — 
Dispute  referred  to  arbitiation  and 
award  made  —  Member  consenting  to 
award— Dispute  involves  purely  caste 
question  and  no  suit  would  lie  — Award 
cannot  bo  enforced  as  it  relates  to  ques- 
tions for  which  no  suit  lies — Consent  of 
parties  not  to  challenge  award  cannot 
enable  Court  to  enforce  it  if  otherwise 
unenforceable  1 

Compromise 

Plaintiff,  uncle  of  defendant,  passing 

deed  of  gift  of  property  to  him— Suit 
to  cancel  deed  compromised  providing 
plaintiff  should  recover  property  if  he 
paid  certain  sum  to  defendant-  and  if  not 
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Compromise 

his  rights  over  property  should  cease  - 
Such  compromise  supersedes  deed  of  gift 

112 
Contract  Act  (9  of  1872) 

S.  2  (d)—  Suit  instituted  for  reco- 
very of  sum  duo  under  hundi — Defen- 
dants pleading  composition  with  plain- 
lift's  creditors  by  agreeing  to  pay  them 
12  annas  in  rupee  in  full  satisfaction  ol 
claim  of  >vlmh  they  had  to  psiy  1  annas 
in  rupee  in  cash — Defendants  raying 
and  plaintiffs  receiving  4  annas  in  pui- 
suancc  of  agreement — Evidence  of  defen- 
dants rannot  be  excluded,  S  92  having 
no  applicability. — There  was  considera- 
tion for  such  agreement  within  Con- 
tract Act,  S.  2  (d)  and  (e)  I53ci 

S   2  (i)  — Mutuality  -  Doctiino    of  — 

S.  2  (i)  docs  not  incorporate  S3c 

S.    28,    Excep.     1 — Agreement    to 

lefer  falling  \\  ithin  scope  of  Excep  1 — 
No  question  of  limitation  ai  ises  55c 

S.    52 — Paity     desiring     to  enforce 

submission  clause  must  specify  nature 
<>t  dispute  and  nominate  his  aibitrator 
fii&fc  58ft 

S.  62 — Uiihtaini'cd  promisboi  y    note 

though  inadmissible  in  evidence,  creditor 
can  piovo  his  original  debt  164  (l)a 

* S.  62— Composition  bais  creditor V 

action  on  enigma!  liability  49fl 

* S.  63 — Agreement    made    between 

parties  after  breach  of  contract — Such 
agreement  may1  bo  enforced  whether  it  i» 
with  consideration  or  not  I53h 

* S.    74— R     74    doog    not     penalize 

laity  making  concession  to  debtor  by 
accepting  smaller  Bum  than  due  if  paid 
in  stiict  conformity  to  concession— Con- 
sent decree  providing,  in  default  of  pay- 
mcnt  by  defendant  on  certain  date  of 
smallei  sum  than  duo,  defendant  to  pay 
larger  sum  claimed  and  duo  to  plaintilf 
— Time  is  whole  consideration  of  Riich 
contract  and  nucli  decree  cannot  be 
penal  98 

S.  114— Sale  — Warranty  —  Article 

purchased  upon  his  own  judgment  bv 
purchaser— No  implied  warranty — Pui- 
chaser  relying  upon  seller's  judgment  of 
^election  for  particular  use — There  IK. 
implied  warranty  that  it  will  bo  fit  and 
proper  "  161  (2) 

S,  231  —  Liability    of    undisclosed 

principal  for  contracts  entered  into  by 
agent  is  only  secondary  24t> 

—  S.  253  (1)- Properties  purchased, 
in  firm's  name—  Purchase  money  paid 
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Contract  Act 

out  of  partnership  assets — Buildings  built 
with  groat  cost —Property  purchased  is 
partnership  property  182a 

S.  254 — One  suiL  for    settlement  of 

different  partnerships  of  different  part- 
ners does  not  lie — Accounts  of  different 
partnership  can,  however,  ho  gone  into 
for  other  purposes  in  one  suit — Court 
instituting  enquiry  into  financial  rela- 
tions'of  partners  inter  so  -  Limitation 
offers  no  bar  to  Court  230 

Court.fees  Act  (7  of  1870) 

S.  7    (5)—  In    suit  for    rccovei  y    of 

possession,  of  property  court-fees  paid 
on  value  of  property  and  suit  decreed  — 
Defendant  appealing  against  decree — He 
must  pay  same  court-fees  on  value  of 
property  though  lie  was  in  possession  nl 
property  161  (1) 

Criminal  P.  C.  (5  of  1898) 

S.  4  -  It  is   not    necessary    tint  the 

complaint  should  bo  presented  personally 
by  Iho  complainant  132a 

S.  32—  A \vaid  of  punishment  should 

be  iu  proportion  to  conduct  and  attitude 
of  accused  2536 
S.  35  -Older  that  sentences  ol  im- 
prisonment in  default  of  fines  should 
run  foncuricnly  is  illeg.il  179(1) 

* S.  110 — Magistrate  can  take  a(  tion 

under  S  J 10  against  person  undergoing 
sentence  of  imprisonment  by  order  made 
on  proceedings  intiatod  under  R,l09166a 
* Ss.  120  and  123 -Person  under- 
going sentence  of  12  months  under 
8.  103  — During  pendency  of  such  sen- 
tence order  passed  under  R.  110  for 
sentence  of  three  years — Second  sen- 
tence begins  after  lust  is  finished  and 
total  imprisonment  cannot  exceed  three 
years  166ft 

** S.     179— Company     ab    Karachi 

employing  agent  to  sell  their  goods  in 
Punjab-  Agent  committing  breach  of 
trust  S.  179  would  govern  question  re- 
garding jurisdiction  of  Court  —  Kaiacln 
Court  would  have  jurisdiction,  for  word 
"consequence11  hcio  need  not  bo  taken 
in  strict  legal  bcnco  30 

** Ss.  181  and    179 -Company    at 

Karachi  employing  to  sell  their  goods  in 
Punjab -Agent  committing  breach  of 
trust— 8.  179  would  govern  question 
regarding  jurisdiction  of  Court— Karachi 
Court  would  have  jurisdiction  for  \\ord 
"consequence,"  here  need  not  be  taken 
in  strict  legal  sense  30 


Criminal  P.  C. 

S.    190    (1)    (b)  —  Proceedings  for 

murder  started  against  A  —  Some  witnes- 
ses stating  the  murderer  to  1-e  N  and 
not  A  -Magistrate  suspending  proceed- 
ings  against  A  and  directing  proceedings 
against  M — Procedure  is  not  illegal  but 
not  suitable — A  should  bo  discharged  or 
acquitted  before  proceeding  against  M 

17  (1) 

S.  195 — Section  rcquiius    complaint 

of  Court  not  only  in  icspect  of  certain 
offences  committed  in,  but  also  in  relation 
lo  any  proceedings  in  Couit  I32b 

S    195  —  In  case  ul    amused     put    on 

trial  under  S.  211,  Punal  Code,  it  is  a 
question  ot  fact  in  cich  case  whether  he 
made  the  false  accusilinns  in  contem- 
plation of  proceeding,  which  ho  intended 
to  take  in  the  Court  or  not  132<; 

—  S.  195  —  Sanction    under    S.  195  is 
nocc-isaiy     together      with    Magistrate's 
written  lompliint  if  false  information  to 
police  is  followel  bv  complaint  to  Magis- 
trate 132rf 

S.  203 — Piovious  similar  complaint 

disimssc  I    bv    co-ordinate     Magistrate — 
Dismissal  not  set.  aside — New    complaint 
cannot  bo  entertained  61  (1) 

—  S  209  —  Duties  of  Magistrate— 
Lengthy  cross-examination  should  not  bo 
allowed  in  committal  proceedings  as 
Mngistiato  has  to  find  only  whether  n 
prim  a-  lacio  case  is  made  out  or  not  137/> 

S.  209  —  Proceedings    for    murder 

sfcaited  against  A  —  Some  witnesses  stat- 
ing tho  murderei  to  bo  M  and  not  A 

—  Magistrate     suspending     proceedings 
against    A     and     directing     proceedings 
against  A/  —  Procedure  is  not   illegal    but 
not  suitable — A  .should  bo  discharged    or 
acquitted  befoie  proceeding   against  M 

17  (1) 

S.  227  -  Fact  that  piosc^utor  might 

have  examined  \\itncss  is  no  ground  to 
add  charge  of  conspiracv  to  charge  of 
offence  under  Penal  Code,  8  314  250ft 
SB.  236,  237  and  238  —  Applicabi- 
lity—Person charged  with  dacoity  can 
lie  convicted  under  S.  403,  Penal  Code 

147a 

S.  250  —  Complainant  ordered  to 

pay  compensation  under  S.  250  and  he 
has  a  right  of  appeal  and  hence  no  revi- 
sion lies  17& 
S.  250— Omission  to  recoid  com- 
plainant's objections  even  in  summary 
trial  is  irregularity  not  cured  by  S.  537 

113a 
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Criminal  P.  C. 

-  S.    250  —  To    pass    an  order  under 
"S.    250    the   final   opinion   of   fcho  Court 
should    be   that    the  case   was  false  and 
frivolous  or  vexatious,  not  that  the  expla- 
nation was  unsatisfactory  113/j 

-  -  S.    256  —  Failure  to  act  in  accor- 
dance with  S.  256  is  not    mere   irregula- 
rity hut  an  illegality  151 

-  Sa.  301  and  302—  Verdict  of  jury- 
Inference  from  verdict  of  "not  guilty"  is 
that  offence  of  accused  is  not  established 


*  --  S.  308—  Entry  that  accused  should 
not  bo  retried  amounts  to  acquittal  —  In 
order  under  S.  308,  Judge  cannot  pass 
remarks  implying  guilt  of  accused  145b 
-  S.  309—  Prosecutor  putting  to  as- 
sessors that  case  was  clear  under  S.  395 
or  S.  403,  Penal  Code  —  Assessors  finding 
-accused  guilty  of  theft  —  It  cannot  bo 
said  that  assessors'  opinion  was  nob 
taken  1470 

--  S  309  —  Opinion  of  assessors  is  not 
•essential  when  accused  is  convicted  of 
•offence  with  which  ho  was  not  charged 


*  -  S.  342  —  Evidence  in  criminal  case 

—  Statement  under  S.  342,  cannot  fill  up 
gap  in  evidence  of    prosecution   divorced 
from  context  255a 

*  --  S.  342  —  Omission  to    examine    ac- 
•cused  after  additional  evidence  called  by 
Court    after   defence   witnesses  —  Addi- 
tional evidence  not  disclosing  fresh  facts 

—  Omission  is  not  fatal  Sa 

-  S     403  —  Magistrate    of    co-ordinale 
jurisdiction    should  not   entertain    fresh 
•complaint  after  discharge  on  same   facts 
•and    evidence   and    if  complainant  is  ag- 
grieved by  refusal  of  the  first  Magistrate 
to  examine  witnesses  as  to  alleged  admis- 
sions   of    guilt   he  must  appeal  to  higher 
Court  242 

-  Ss.   421    and    424  —  Orders  under 
"S.  42  L    and    under    S.  424  cannot  be  dis- 
•criminated  for  purposes  of  S,  439,  Cl.  (6) 


—  —  S.  439—  It  is  not  the  duty  of  the 
High  Court  in  revision  to  weigh  the  evi- 
dence and  to  decide  whether  the  conclu- 
sion drawn  from  it  was  justified  ISO/; 

-  S.  439—  Finding  of  fact  will  not   be 
interfered   unless   unsupported    by    evi- 
dence 90fr 

-  S.  439—  Interference  on  findings   of 
fact  in  revision  is   permissible   only    for 
manifeBt  and  gross  miscarriage  of  justice 

26c 


Criminal  P.  C. 

S.  439  (5) — Complainant  ordered  to 

pay  compensation  exceeding  Rs,  50  under 
S.  250,  has  right  of  appeal  and  so  no 
revision  lies  176 
S.  439  (6) — Apponl  against  convic- 
tion dismissed  —  When  showing  cause 
against  enhancement  of  sentence,  accused 
cannot  show  cause  against  conviction  on 
same  grounds  26a 

Ss.   439,    Cl.    (6),  421    and  424 — 

Orders  under  S.  421  and  under  S.  424 
cannot  be  discriminated  for  purposes  of 
S.  439,  Cl.  (6)  "  266 

S.  476-A  —  Lower    Court  allowing 

withdrawal  of  application  without  con- 
sidering merits  —  Application  is  not  re- 
jected 50  (1) 
— — S.  497 — Accused  persons  committed 
for  non-bailable  offence  to  the  Sessions 
Court  for  trial  on  prima,  facie  case  being 
made  out  —  Trial  adjourned  sine  die, 
closely  connected  case  being  tried  by 
committing  Magistrate — Bail  granted — 
No  urgency  —  Orders  [rom  Government 
not  obtained  for  remanding  accused  to 
in.il  though  there  was  tirno  to  do  so — 
High  Court  would  not  interfere  in  revi- 
sion 137a 

S.  526 — High  Court  has    power    to 

transfer  case  to  Court  having  juris- 
diction from  Court  not  having  luris- 
diction  250/ 

Sa,    528-A   and   528-B  —  Accused 

must  claim  his  right  before  Magistrate 
— If  not,  he  is  barred  from  raising  ih 
subsequently  23 

* S.  561-A— Belevant  remarks,  for- 
ming reasoned  basis  of  argument,  cannot 
bo  expunged  from  judgment  243 

Criminal  Trial 

Conviction  may  bo  based  on  retrac- 
ted confession  though  it  must  be  dealt 
with  caution  253a 

Identification  tests  are  as  a  rule    not 

sufficient  to  form  basis  of  conviction  149 

Criminal  Court  cannot  stay  proceed. 

ings  115a 

D 

Deccan  Agriculturists'   Relief  Act 
(17  of  1879) 

Ss.  3  and  11 — S.  11  preserves   right 

of  plaintiff  to  select  venue  when  detent 
dants  agriculturists  do  not  reside  within 
jurisdiction  of  one  Court  170 a 

S.   3,   Cls.   (w)  and   (x)— Case    of 

surety  falls  under  Cl.  (w)  and  not  under 
Cl.  (x) — Suit  can  be  instituted  under 
8.  11  where  sureties  reside  1706 
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Deccan  Agriculturists'  Relief  Act 

-  S.  10-A  —  Legal  repreaentative  of  de- 
ceased  defendant,   agriculturist  —  Civil 
Court's  jurisdiction  is  not  ousted  (OWter) 

163 

-  S.  22  —  "Agriculturist"  means    agri- 
culturist  at    the   date   of  attachment  or 
sale  209a 

-  S.   22  —  Judgment-debtor    not   agri- 
culturist at  trial  of  suit  —  Acquiring  that 
status  since  passing   of  decree  —  He   gets 
benefit  of  S,  22  at  execution   proceedings 

2996 
E 
Evidence  Act  (1  of  1872) 

-  S.  14  —  Statements   impleading   the 
accused  but  not  incriminating  maker  are 
not  admissible  in  evidence  —  Part  of  such 
statements  are  admissible  against  maker 
under  S.  14  2506 
--  SB.    17    and    21  —  Evidence    by    ac- 
cused, on  hia  own  behalf,  in    extradition 
proceedings  ia    admissible    as    admission 
unless  barred  by  proviso  to  Evidence  Act 
S.  132  15 

-  S.  24  —  Conviction  may  be  based    on 
retracted  confession  though    it    must    bo 
dealt  with  caution  253a 

—  Ss.  24   and    27  —  Confession    should 
not  be  accepted,  when  evidence  does    not 
bhow  that  it  was  not  caused    by    induce- 
ment —  Statement  leading  to  discovery  of 
articles  is  admissible  245(6 

—  -  S   27  —  Eact  known  to  police  cannot 
be  le-discovored  on  statement  of  accused 

250, 

---  S.  27  —  No  statement  or  its  part, 
not  relating  distinctly  to  facts  deposed 
to  by  the  accused,  should  go  on  record 
unless  there  is  discovery  in  consequence 
thereof  175 

-  S.  30  —  Statements    implicating   co- 
accused  but  not  incriminating  maker  are 
not    admissible    in    evidence  —  Parts  of 
such  statements    aie    admissible  against 
maker  under  Evidence  Act,  S.  14     2506 

-  S.  32  (1)—  Statement  made    by   por- 
son  as  to   circumstances    of   transactions 
resulting    in    her   death    are    admissible 
when  cause  of  her  death  is  in  question 


--  S.  32  (5)—  Statements  as  to  name 
of  one's  mother  and  other  relations  are 
admissible  250c 

-  S.  65  —  What  evidence  is  sufficient 
to  prove  loss  of  document  is  discretionary 
with  trial  Court  —  Discretion  should  not 
be  disturbed  unless  there  is  miscarriage 
Of  justice  7  a 


Evidence  Act 

S.  68 — Mortgagor,  scribe  and  attes- 
ting witnesses  dead — In  view  of  amen- 
ded definition  of  attestation  and  varied 
mode  of  proving  attested  document  as 
amended  by  S.  (i8  proof  of  probability  of 
execution  is  sufficient  2350 

S.  91 — Unstamped  promissory    note 

though  inadmissible  in  evidence  creditor 
can  prove  his  original  debt  164  (l)a 

S.  92 — Suit   instituted  for  recovery 

of  sum  due  under  hundi — Defendants 
pleading  composition  with  plaintiffs' 
creditors  by  agiocing  to  pay  them  12 
annas  in  rupee  in  full  satisfaction  of 
claim  ol  which  they  had  to  pay  4  annas 
in  rupee  in  cash — Defendants  paying  and 
plaintiffs  receiving  4  annas  in  pursuance 
of  agreement — Evidence  of  defendants 
canot  bo  excluded,  S.  92  having  no  appli- 
cability— There  was  consideration  for 
such  agreement  within  Contract  ?Actr 
S.  2  (d)  and  (e)  153a 
S.  101  —  Court  cannot  base  convic- 
tion on  insufficient  evidence — Admission 
in  statement  of  accused  examined  under 
S.  342,  Criminal  P.  C.,  of  receiving  pro- 
perty but  for  some  other  purpose  does 
not  cure  defect  in  prosecution  evidence 

255a 

S,  101 — Burden  of  proof—  Co-owner 

alleging  breach  "of  trust  against  another 
co  o\vner — Burden  of  pioof  lies  on  co- 
owner  alleging  2l2d 

S.  103 — Title  of    deceased  disputed 

— Property  shown  to  be  of  paifcnership — 
Onus  lies  on  persons  claiming  through 
deceased  person  182fr 
S.  105— In  case  of  clef  amatory  state- 
ments burden  is  on  defendant  to  show 
that  hia  allegations  arc  .substantially 
true.  172(2)6 
S.  114 —Evidence  of  witnesses  re- 
lations of  co-accused  should  not  be  accep- 
ted without  independent  corroboration 

2456 

S.    114 -Butcher    without    license 

importing  meat  in  quantities  more  than 
required  for  his  personal  use  and  dis- 
tributing it — No  proof  of  receiving  money 
— Puresumption  that  he  actually  import- 
ed meat  and  sold  it  is  justified  ISOa 

S.  114,  Him.  (a) -In  order  to  raise 

legitimately  the  presumption  of  theft 
the  possession  of  stolon  property  must 
be  exclusive  as  well  as  recent  9b 

S.  115— Persons  acting  on    general 

award  and  accepting  benefit  under  it 
cannot  challenge  it  -  1686 
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Evidence  Act 

S.  117— Suit  011  dishonoured  bill  of 

•exchange — Acceptor  getting  possession 
of  goods— Cannot  plead  that  he  was 
merely  acting  :is  agent  for  the  drawer 

172(1) 
H 
Hindu  Law 

Joint    family    bu&ine->,s  —  JJudiness 

started  by  Hindu  manager  is  nut  ances- 
tral business — Use  of  minor's  share  in 
trade  cannot  make  minor  a  partnor2176 

Maintenance — Coparceners  of    diffe- 

iont  bia,ucliGM  of  joint  family  do  not  con- 
tinue to  bo  responsible  for  maintenance 
of  widows  of  other  branches  though  they 
separate  without  their  consent  1026 
— —Maintenance — Right  of  residence  is 
:i  right  to  a  piovision  for  residence  und 
is  included  in  the  general  right  of  main- 
tenance 102 ; 

* Widow     instituting     suit     before 

partition  for  chargo  on  propoity  for  her 
maintenance  —  Lia  pcndens  applies  to 
nubsequont  partition  (Obiter)  \02ii 

Interpretation  of  Statutes 

Court    not  to   speculate    meaning  of 

legislature  but  Lo  determine  meaning  of 
words  used  — Court's  duty  is  not  to 
examine  tho  law  to  see  whether  it  is 
equitable  or  nob  but  to  interpret  ib 
giving  tho  words  their  natural  inoiniug 
oven  though  tho  interpretation  based  on 
recognized  principles  le.ids  to  inequita- 
ble results  22  5 1; 

L 
Limitation  Act  (9  of  1908) 

Interpretation — There  is  no  wan  ant 

lor  importing  into  tho  Limitation  Act 
tho  provisions  of  a  spocij.1  English 
ntatute  of  limitation  such  as  Ss.  3  and 
1,  Real  Property  Lim.  Act  I88J  140^ 

S.    5— Distinction    must    bo    made 

between  Government  and  private  person 
under  S.  5  211 

S.  S— Negligence    by  pleader's  clerk 

id  not  sufficient  cause  within  moaning 
of  S.  5  whciu  p'lity  is  negligent  in  ruak- 
jng  enquiries  206 b 

— -S.  5  — Pleader's  carelessness  is  no 
ground  for  extension  32ti 

S.  12 — Decree  not   drawn  up — Still 

.application  for  copy  must  bj  made  to 
s-ivo  limitation  20 6 u 

S.  12  (3)— In   application  for  leave 

to  appeil  only  time  required  in  obtain- 
ing copy  of  decree  can  bo  excluded  and 
nob  timo  in  getting  copy  of  judgmont206a 


Limitation  Act     i 

Art.   75— Mortgagor   promising  to 

pay  interest  every  month—  Mortgage- 
deed  providing  that  on  failure  to  pay 
such  interest  mortgagor  shall  pay  princi- 
pal and  interest  before  expiiy  of  mort- 
gage period  whenever  mortgagee  would 
demand  — Cause  of  action  arises  from 
default  to  pay  monthly  interest  and  nob 
on  expiry  of  mortgage  period  140a 

Art.  75 — Mere  laches  on  mortga- 
gee's part  in  instituting  suit  is  not  proof 
of  waiver  140<? 

Art.   106  — One  suit    for  settlement 

of  different  partnerships  does  not  lio^- 
Accounts  of  different  partnerships,  can, 
however,  bo  gone  into  for  other  purposes 
in  one  suit — Court  instituting  enquiry 
into  financial  lolations  of  partners  inter 
so— Limitation  offers  no  b.ir  to  Court 

230 

Art.  106—  Suit    I'or    partition     by 

some  heirs  of  deceased  partner  — Pio- 
porly  shown  to  be  paitnership  property 
and  treated  as  such  for  a  long  period  by 
tho  partnership— Suit  for  partition  of 
properly  is  incompetent— Suit  for  settle- 
ment of  par tnei ship  accounts  is  barred 
by  Limitation  Act,  Art.  LOG  182<; 

* Art.    116 — Mortgagor    promising 

to  pay  interest  every  month  — Mortgage 
deed  providing  that  on  failure  to  pay 
such  interest  mortgagor  shall  pay  princi- 
pal and  interest  before  expiry  of  mort- 
gage period  whenever  mortgagee  would 
demand  —  Cauao  of  action  arises  from 
default  to  pay  monthly  interest  and  not 
on  expiry  of  mortgage  period  140a 

Art.  120 — Suits   to  enforce    awards 

are  governed  by  Art.  120  and  not  by 
Art.  115  or  Art.  113  168a 

Art.    132— Combination  of    simple 

and  usufructuary  mortgages  —  Suit  to  re- 
cover amount  from  mortgaged  property 
after  12  years  is  bjirad  2350 

*  — Art.  177 -Art,  177  does  not  apply 
to  forma  paupoiis  enquiry  136 a 

M 
Mahomedan  Law 

•Partition-  No  custom  alleged  that 
they  had  adopted  Hindu  Law— Claim 
must  be  decided  under  Mahomedan  Law 

212a 

Manager  of  joint  property  acquiring 

now  property  in  his  own  name— Such 
property  .cannot  bo  joint  unless  there  is 
an  agreement  bobweon  himself  and  other 
co-owners  2126 
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Mahomedao  Law 

— — Suib  for  parbifcioii  by  some  heirs  of 
deceased  partner — Property  shown  to  bo 
partnership  property  and  treated  as  such 
for  a  long  period  by  tho  partnership — 
Suit  for  partition  of  property  ia  incom- 
petent— Suit  for  settlement  of  partner- 
ship accounts  is  barred  by  Limitation 
Act,  Art.  10G  1820 

Wakf  — •  Wakf    created    in    favour 

of  objects  of  khairat  is  void  and  unon- 
iorceablu  on  the  ground  of  vagueness  and 
uncertainty  52(2)<i 

Master  and  Servant 
+  —  To^t  to  determine  voluntary  or 
compulsory  resignation— If  servant's  in- 
tention is  not  to  be  bound  by  contract, 
resignation  is  voluntary — If  employer's 
conduct  amounts  to  refusal  to  continue 
servant,  resignation  is  compulsory — 
Language  is  immaterial  69a 

Extent  of    misconduct  suliicient  for 

dismissal  varies  according  U_i  circum- 
stances 69d 

* Servant  can  bo  dismissed  on  roasou- 

able  notice— Re'isonabloncss  is  question 
of  fact — Moisuro  ol'  damages  for  dismis- 
sal is  earnings  for  notice  period  G9e 
Minor 

* Gompromisu     sanctioned  —   Some 

defendants  'minors — Compromise  alleged 
Lo  bo  obbamol  by  fraud — Major  defen- 
dant appoiling — Minor's  roiuody  i.s  not 
by  way  of  cross-objection  320 

Muaaalman  Wakf  Validating    Act, 
((6  of  1913) 

Act  has  no  retrospective  o!Tojl52(2)& 

S.  2,  Cl   (D-DufiniLion  of  "Wakf11 

is  given  for  the  purposes  of  tho  Act 

52(2), 

Negotiable  Instruments  Act,  (26  of 
1881) 

-S.  13 — Chithi  not  mentioning  payee 

is  not  negotiable  instrument         164  (\)b 

P 
Partnership 

Partner  employing  his  own  capital 
in  partnership  business  should  bo  given 
interest  on  it  while  making  up  business 
account  85<i 

Goodwill — Moaning  explained      856 

Goodwill — Effectiveness  of   possible 

competition  should  bo  main  factor  in 
valuing  goodwill  85c 

—Goodwill—  Calculation  of  value  — 
Mode  indicated  85d 

Penal  Code  (45  of  1860) 
— —  S,  107 — Person's  admission   that  ho 


Penal  Code 

at  licensed  vendor's  request  made  en- 
dorsement on,  and  entries  in,  sale  regis- 
ter in  respect  of  stamps  sold  is  not  evi- 
dence of  abetment  of  offence  of  broach  of 
11.  II  framed  under  Stamp  Act,  S.  74  118 
S.  107 — Mere  knowledge  or  stand- 
ing while  an  offence  under  S.  379  is  be- 
ing committed  cannot  ho  covered  by  tho 
definition  of  abetment  9a 
S,  182  —  Person  making  com- 
plaint to  police— Police  taking  no  action — 
Complaint  tiled  in  Court  of  Magistrate — 
Magistrate  ordering  preliminary  inquiry 
— Polico  subsequently  filing  complaint  in 
Court  of  another  Magistrate  against  the 
informant  charging  him  under  Ss.  182 
and  211— Latter  Court  cannot  take  cog- 
ni/ance  oi  complaint  filed  by  police  115/j 

S.    211 — Person   making   complaint 

to  police — Polico  taking  110  action  -  Com- 
plaint Glcd  in  Coiut  of  Magistrate — 
Magistrate  ordering  preliminary  inquiry 
— Polico  subsequently  tiling  complaint  in 
Court  of  another  Magistiate  against  the 
informant  charging  him  under  Ss.  18ii 
and  211  -Latter  Court  cannot  take  cog- 
nizance of  complaint  iiled  by  police  115ft 
S.  302— Court  can  sentence  accused 
person  to  death  merely  on  circunistu.n- 
tia.1  evidence  but  such  evidence  must  be 
incompatible  with  hia  innocence  and  in- 
capable of  explanation  upon  any  reason- 
able hypothesis  except  that  of  his  guilt 

179  (2) 

S,  367— Test    of    lawful    guardian. 

ship  is  tint  infant  or  minor  should  be 
in  position  to  apply  to  his  guardian  for 
protection  249  (2) 
S.  379 -In  order  to  raise  legiti- 
mately the  i)resumption  of  theft  the  pos- 
session of  stolen  property  must  bo  ex- 
clusive as  well  as  recent  96 
-S.  379 — Accused  not  in  actual  pos- 
session— Actual  possession  of  his  wife  or 
servant  or  place  of  custody  under  his 
control  must  bo  proved  9o 

S.    379 -Conviction    against    more 

persons  than  one  on  the  ground  of  joint 
possession  of  stolon  property  can  bo 
secured  only  on  proving  actual  possession 
of  each  or  constructive  possession  with 
intention  of  joint  exclusive  use  9d 

Ss.   380  and  442-"Buildine'i    in, 

eludes  structure  whether  covered  or  nob 
and  made  of  any  material  17  (2)a 
S.  392— Court  cannot  base  convic- 
tion on  insufficient  evidence — Admission 
in  statement  of  accused  examined  under 
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Penal  Code 

Criminal  P.  C.,  S.  342  of  receiving  pro- 
perty but  for  some  other  purpose  does 
nob  cure  defecb  in  prosecution  evidence 

255a 

S.    405  —  Return     of    deposit    to 

brother  01  depositor  with  best  intention 
and  absence  of  moral  turpitude  does  nob 
amount  to  criminal  breach  of  trust  119 
S  442 — Intention  as  to  use  of  par- 
ticular structure  depends  14)011  particu- 
lar facts  17  (2)b 
* S.  499,  Excep,  9— Wilful  misre- 
presentation or  misstateuient  without 
due  onquny  can  nob  support  plea  of  "fair 
comment '  90a 
Practice 

— —  Witness — Party  personLilly  knowing 
circumstances  of  tho  case — His  not  going 
into  witness-box — His  casf3  should  be 
discredited  7c 

Presidency  Towns  Insolvency  Act 
(3  of  1909) 

S.  11 — Business   by    general    agent, 

acting  for  diverse  constituents  on  com- 
mission basis  is  not  contemplated  24a 

S.  17,  Proviso  — In    mortgage   suit 

for  sale  of  moitgaged  property  Court  ap- 
pointing receiver  to  collect  lent  and  pro- 
fits of  property  pending  sale— Moibgagor 
becoming  insolvent  and  Official  Assignee 
claiming  rents  and  profits  for  benefit  of 
general  body  of  creditors  in  preference 
to  mortgagee— Mortgagee  has  right  to 
money  being  paid  to  him  in  case  sale 
proceeds  of  property  being  insufficient  to 
pay  otf  mortgage  debt  and  O.hcial  Assig- 
nee has  no  right  to  claim  money  on  be- 
half of  general  body  oi  creditors  in  pre- 
ference to  mortgagee  114 
S.  52(2)  (c)— Insolvent  a  trader- 
Lorry  hired  out  and  used  by  him  in  busi- 
ness—Insolvent  is  reputed  owner  167 
Provident  Funds  Act  (17  of  1925) 

Interpretation  -Act  silenb  bub  rules 

definite— Kule-i  should  be  referred  to  — 
Inberprebation  of  Statutes  158a 

* Ss.  2,  4   and    5 — Nominee    dying 

before  subscriber  to  provident  fund  — 
Fireb  dependent  of  subscriber  and  not 
heir  of  nominee  succeeds  1586 

Provincial  Insolvency  Act  (5  of 
1920) 

— S.  4— Proceedings  under  S.  4  are 
nob  restricted  to  decision  of  title  and 
property  within  territorial  jurisdiction  of 
Court  135 
S.  4 — Where  if  suit  instituted  sim- 
ultaneously with  application  tinder  S.  4 


Provincial  Insolvency  Act 

would  be  bime  barred  the  Court  will  nob 
exercise  its  jurisdiction  under  S.  4  ex- 
cept in  special  circumstances  94d 

S.  11  (b)  (d)— Words    "either     per- 

sonally  or  through  agent"  remove  doubt 
as  to  insolvency  Courb's  jurisdiction  over 
foreigners,  dealing  through  agents  — 
Sales  or  purchases  through  commission 
agent  are  nob  included  24c 

S.  29 — Suit   stayed  is  not  at  an  end 

— Courb  cannob  make  final  order  dismis- 
sing "suit  which  has  been  stayed  2046 

* S.  39 — Order  of  discharge  releases 

insolvent  fioin  all  provable  debts— But 
order  of  annulment  cannot  prevent  credi- 
tor from  proceeding  in  civil  Court  204<z 

S.  53—  Limitation  —  Actual    date    of 

the  order  of  adjudication  is  the  termi- 
nating point  for  the  purpose  of  limitation 

94* 

S.  53— Suit  for    cancellation  of    an 

instrument  oi  transfer  can  be  biought  by 
the  creditor  within  three  years  from  the 
date  of  the  cause  of  action — Similar  time 
is  granted  to  a  transferrer  and  to  his  re- 
ceiver 94& 
S.  53— Operation  of  S.  33  is  not  in- 
tended to  deprive  party  of  the  advantage 
of  tho  provisions  of  Limitation  Act  by 
instituting  a  suit  94c 

S.  53 —Relief  under  S      53     statute 

barred  — Special  provisions  of  the  onus 
of  proof  aie  inapplicable  94e 

*  S.  59,  Cl.  (1)— Compromise  by  re- 
ceiver without  sanction  is  nob  invalid  41 

Provincial  Small  Cause  Courts  Act 
(9  of  1887) 

S  23 — Suit  for  money  due  on  award 
is  cognizable  by  Small  Cause  Courb  43 

S.  25  — Small  Cause  Courb  having 
jurisdiction  to  decide  point  but  commit- 
ting error  of  law  in  deciding  ib— High 
Couib  will  not  interfere  unless  such 
error  results  in  failure  of  justice  1176 

Sch.  2,  Art.  15— Suit  for  money 

due  on  awaid  is  cognizable  by  Small 
Cause  Court  43 

Sch.  2,  Art.  18— Composition  effec- 
ted between  debtor  and  creditor  and 
trustee  appointed  to  collect  oubstandings 
— Creditors'  only  remedy  against  trustee 
is  suit  to  enforce  the  trust— Such  suit  ia 
barred  under  Art.  18  49ft 

Sch.  2,   Art.    24— Suit    for   money 

due  on  award  is  cognizable  by  Small 
Cause  Courb  43 
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Railways  Act  (9  of  1890) 

— : — S.  57— S.  57  modifies  the  rule  that 
carrier  must  afcop  goods  on  notice  by 
consignor  —  Railway  company  acting 
under  S.  57— Contract  Act,  S.  99  has  no 
effect — Riilway  "failing  to  observe  both 
Contract  Act,  S.  99  and  Railways  Act, 
S.  57  -  Demurrage  cannot  be  claimed 
from  cofidignoo  -  220 

S.    72 — Person    bringing    cattle    to 

railway  station  for  consignment — Times 
of  running  of  cattle  trams  should  be  en- 
quired by  consignor  238b 
S.  72 — Consignment  of  animals  de- 
livered Lo  •  railway  company— Death  of 
animal  in  transit  —  Insufficient  'provision 
of  food  and  water  by  consignor— Rail- 
way company  held  not  responsible  for 
death  of  animals  238c 

S.    77 — Notice    must    bo    givon     to 

agent  and  served  as  under  S.  140— Notice 
to  Divisional  Commoicial  Superinten- 
dent is  not  sufficient  233a 

S.  120     S  120  does    not    apply    to 

railway  servants  249  (1) 

S 
Sind  Courts  Act  (12  of  1866) 

S,  16 — If  pleader  or    barrister     fails 

to  koop  fee-book  or  ledger  showing  sums 
deposited  by  client  for  expenses  and  sum 
expended  on  his  behalf,  High  Court 
is  justiliol  iu  taking  soiious  nobico  of  his 
conduct  under  its  disciplinary  juris- 
diction  (  (FB)  121a 
S  .16  — '"Misbehaviour"  is  not  limi- 
ted to  professional  misconduct,  but  in- 
cludes general  misconduct  also  (FB)  1216 

S.  16  -  Failure  to  keep    fee-book  or 

lodger  ot  clients'  money  is  professional 
misbehaviour  because  that  will  be  consi- 
dered disgraceful  and  dishonourable  by 
plovlers  ol  repute  and  competency 

(FB)  12lc 

S.     16  -  Proceedings    under    S.    16 

though  judicial  are  neither  criminal  nor 
civil,  but  special  proceedings,  resulting 
from  Court's  inherent  power  over  its 
officers — Form  of  procedure  in  such  pro- 
ceedings is  not  of  controlling  importance 
so  long  fair  notice  and  chance  of  being 
heard  are  present  (FB)  12 Id 

S.  16 — Pleader    in    order    to   avoid 

punishment  in  disciplinary  proceedings 
voluntarily  committing  perjury—  There 
is  no  reason  why  he  should  not  be  prose- 
cuted for  perjury  (FB)  121e 

S.  16 — In    disciplinary     proceedings 

against    pleader    he,  being  inadvertently 
1929  Indexes  (Sind)  —3 


Sind  Courts  Act 

put  on  oath,  answering  questions  with- 
out protest— He  cannot  afterwards  urge 
that  answers  given  by  him  if  found  false 
should  not  be  used  against  him  in  deter- 
mining whether  his  conduct  \\  as  worthy 
of  his  profession  (FB)  121/ 

S.  16 —  Where    accusations    against 

pleader  are  of  criminal  nature,  it  is  only 
if  acts  complained  of  are  not  done  iu  pro- 
fessional capacity  and  not  in  piesonce  of 
Court,  that  Court  cannot  take  discipli- 
many  proceedings  Against  him  until  he 
ha^  been  convicted  (FB)  1210 

S.    16  —    Piofessional      misconduct 

must  bo  mado  out  either  by  admission  or 
other  strong  proof  (FB)  121/& 

S.  16  — Court    has    power    to    define 

by  judicial  decision  or  otherwise  what 
constitutes  misbehaviour  on  pleidor'a 
part  -  Kule^  framed  by  Bar  Assocntion 
with  Court's  approval  are  such  to  which 
pleaders  must  conform,  but  it  does  not 
follow  that  broich  of  any  of  them  should 
call  for  disciplmxry  action  (FB)  \2\i 
Sind  Commissioner's  Circular 
# Special  circular  23  —  Land  wash- 
ed and  ro forme.!  n  property  of  proprietor 
and  not  of  (lovornmont  61  (2)s 

Special   circular     23,    para.  3  — 

"Owner" — Meaning—  The  owner  referred 
to  in  para.  3  is  the  permanent  occupant; 
who  his  permanent  proprietary  rights  in 
the  and  for  purposes  of  cultivation 

61  (2)d 
Specific  Relief  Act,  (1  of  1877) 

S.  19 — Mutuality   —  Principle    does 

nob  apply  in  India  836 

Stamp  Act  (2  of  1899) 

S.  69  CU.  (a)   and   (b)  —  Person's 

admission  that  ho  at  licensed  vendor's 
request  made  endorsement  on,  ancientries 
in  sale  register  in  respect  of  stamps  sold 
is  not  evidence  of  abetment  of  offence  of 
breach  of  R.  11  framed  under  S.  74  118 
Succession  Act  (39  of  1925) 

S.  59 —  Legatee's     assent    does    nob 

give  te^Utor  power  to  dispose  property 
over  whKih  he  has  no'disposing  powei-19'Z 

Ss.  303  and  304 -Ss.    303    and  304 

apply  to  Hindus  190 
S.  332 — Legatee    dying  before    exe- 
cutors' assent — Ilia  heirs  are   entitled  to 
his  legacy  190 

S.  370— Succession  certificate  must 

be  given  in  ra^pect  of  estate  which  goes 
to  hairs  — [t  cannot  be  given  in  case  o 
gratuity  to  be  paid  to  particular  persona 

177ft 
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Theft 

See  PENAL  CODE  S.  379 

Tort 

Defamation —  Words  accusing  per- 
son of  criminal  offences  are  per  se  de- 
famatory— Defendant  must  prove  that 
statements  are  true  172  (2)a 

* Negligence—  Contributory — Plain- 

tiff  knowing  damages  likoly  to  he  caused 
to  his  goods  by  water  used  by  defendant 
for  construction  of  building  near  his 
godown — Mere  neglect  on  his  part  to 
take  precautions  to  avoid  it  does  not 
amount  to  breach  of  duty  on  his  part 
and  doea  not  excuse  defendant  154a 
Negligence  -  Plaintiff's  goods  dama- 
ged by  water  escaping  from  roof  of  de- 
fendant's godown  —  Defendant  engaging 
competent  contractor  and  architect  to 
build  his  godown  -  Ho  is  exempt  from 
liability  154/> 
Transfer  of  Property  Act,  (4  of  1882) 
*  —  S.  3  —  Attestation  of  witnesses  — 
Writer  of  mortgage  deed  and  Sub-Regis- 
trar are  attesting  witnesses  217a 

S.  41  -  Benamidar  can  lease  out  bo- 

nami  property  to  bind  real  purchaser 

195 

* S.  52— Widow  instituting  suit  be- 
fore partition  for  charge  on  property  for 
her  maintenance  -  Lis  pendens  applies 
to  subsequent  partition  (Obiter)  \Q2a 

S.  53— Suit  for    cancellation   of   an 

instrument  of  transfer  can  be  brought 
by  the  creditor  within  three  years  from 
the  date  of  the  cause  of  action —  Similar 
time  is  granted  to  a  transferrer  and  to 
his  receiver  946 

S.    53  —  Meining   of      fraudulent 

transfer  explained  94/ 

S.  58— Combination  of  possession  of 

ands  ai  d  personal  covenant  to  pay 
creates  simple  combined  with  usufruc- 
tuary mortgage  2356 
* — S, 59  -Attestation  of  witnesses — 
Writer  of  mortgagecleed  and  Sub-Regis- 
trar are  attesting  witnesses  217a 


Transfer  of  Property  Act 
*—  S.  108,  CI.  (i)~S.  108  does  not  re- 
quire lessor  to  make  demand   of  rent — 
Proper  place  for  payment  of  rent  is  land- 
lord's residence  or  place  of  business    13fr 

S,  112— Mere  laches  on  mortgagee's 

part  in  instituting  suit*is  not  proof  of 
waiver  140c 

Trusts  Act  (2  of  1882) 

S.  56 —Beneficiary  can    sue    in    his 

own  right  to  enforce  trust  117a 

S.  90— -Burden  of    proof — Co-owner 

alleging  breach  of  trust  against  another 
co-owner — Burden  of  proof  lies  on  co- 
owner  alleging  2\2d 

Will 

Construction  -  Hindu    disposing    by 

will  both  ancestral  and  self -acquired  pro- 
perty—Legacies  in  favour  of  widow  and 
daughters  -Residue  to  be  divided  bet- 
ween two  sons— Elder  son  a  stepson  ot 
tho  widow —  Condition  in  the  will  that 
elder  son  should  continue  to  manage 
property  and  will  need  not  bo  enforce:! 
if  ho  would  look  after  his  brother,  sisters 
and  stepmother  properly —  Younger  sou 
dying  subsequently —  Sons  will  come  in 
only  if  there  would  be  residue  of  pro- 
perty over  which  testator  had  "disposing 
power  -  Vesting  of  lagacios  was  not  in- 
tended to  be  prevented —  Only  distribu- 
tion was  postponed— Though  legacies  not 
assented  to  by  executors,  mother  is  en- 
titled to  her  son's  half  share  in  tho  re- 
si  due  19a 

Construction  —  Court     should   lean 

against  intestacy  19fr 

Words 

"Haq"  and    "Ka  W— "Ilaq"  (right) 

and  "kabze"  (possession)  would  seem  to 
denote  the  incidents  of  a  permanent 
tenure  6i  (2)b 

Workmens  Compensation  Act  (8  of 
1923) 

S.  2(1)  (d) -Definition  of  "depen- 
dents" excludes  certain  relatives  177& 
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BUPCHAND  BlLAKAM,  A.  J.  C. 

Naraindas  Assanmal  and  others  — 
Plaintiff*. 

v. 

Valahdas  Vishandas  and  others — Defen- 
dants. 

Original  Civil  Suit  No.  843  of  1926» 
Decided  on  30th  April  1928. 

*  Civil  P.  C.,  S.  9— Member  of  panchayat, 
breaking  its  rule  not  to  marry  second  wife 
during  lifetime  of  first — Dispute  referred  to 
arbitration  and  award  made — Member  con- 
senting to  award — Dispute  involves  purely 
caste  question  and  no  suit  woulcMMie — Award 
cannot  be  enforced  as  it  relates  to  questions 
for  which  no  suit  lies — Consent  of  parties 
not  to  challenge  award  cannot  enable  Court 
to  enforce  it  if  otherwise  unenforceable — 
Civil  P.  C  ,  Sch.  2,  para.  20  (1). 

A  certain  panchayat  had  passed  a  resolution 
to  thrt  effect  that  no  mombjr  of  the  panchayat 
should  marry  a  second  wife  in  the  lifetime  of 
his  first  wife,  and  whosoever  would  do  so  dis- 
regarding tho  resolution  of  the  panchayat, 
shall  not  b:j  considered  as  a  member  of  tho 
brotherhood.  A  member  married  a  second 
time  when  his  first  wife  was  living,  and  at  a 
meeting  of  the  panchaya,  an  arbitrator  was 
appointed  to  settle  the  dispute,  who  decided 
that  the  member  should  pay  a  certain  sum  as 
fine.  Tho  daemon  was  accepted  by  the  mem- 
ber as  binding  on  him.  When  he  refused  to 
pay,  a  suit;  was  brought  to  enforce  tha  award. 

Held  :  that  a  suit  of  this  nature  would 
clearly  relate  to  matters  affecting  the  internal 
autonomy  of  tlu  caste  and  its  social  relations 
and  it  will  not  bo  open  to  tho  Court  to  go  into 
the  question  of  the  validity  or  otherwise  of  a 
rule  laid  down  by  the  Panchayat  that  a  person 
marrying  a  second  wife  during  the  lifetime  of 
a  first  vvifo  would  cease  to  bo  a  member  of  tho 
panchayat  or  with  tho  adequacy  or  propriety 
of  a  fine  imposed  on  a  person  breaking  that 
rule  as  an  alternative  punishment.  Although 
tile  delinquent  here  agreed  to  pay  tho  fine,  yet 
the  agreement  involved  a  caata  question  and, 
therefore,  no  suit  would  lie  to  enforce  it  :  20 
Bom.  190,  Foil.  [P  3  C  2] 

1929  8/1  &  2 


Held  further:  that  as  tho  disputes  referred  to> 
arbitration  related  to  caste  questions  which* 
could  not  be  made  the  subject  of  a  suit,  they 
could  not  also  be  the  subject  of  an  award  en- 
forceable in  a  Court  of  law,  and  even  if  the- 
parties  affected  by  such  an  award  would  agree1 
riot  to  challenge  it,  their  consent  cannot  con- 
fer jurisdiction  on  a  Court,  where  it  has  none, 
to  enforce  the  award.  [P  3  C  2  ;  P  4  C  1,  2] 

Kimatrai  Bhojraj — for  Plaintiffs. 
Dipchand  Chandumal,  G.  A.  Kikla  and. 
Pahlajsing  B.  Advani — for  Defendents. 

Judgment. — This  is  a  dispute  between 
two  influential  members  of  the  Hindu 
Lahona  community  of  Tatta  over  certain 
caste  matters  which  have  caused  a  serious- 
split  in  the  community.  Plaintiff  1  and 
defendant  1  who  are  the  real  parties  to- 
the  suit  are  both  men  of  means.  Both  of 
them  carry  on  business  in  Bombay. 

Defendant  1  has  married  a  second  wife 
during  the  lifetime  of  his  first  wife.  It 
is  alleged  on  behalf  of  the  plaintiff  that 
this  second  marriage  was  contrary  to  the* 
resolution  of  the  p.inchayat  passed  on> 
4th  Juno  1921,  which  reads  as  follows  : 

"if  any  one  makes  a  second  marriage  duning 
the  lifetime  of  his  first  wife  without  the  con- 
sent (permission)  of  tho  panchayat  whether  in 
his  town  or  in  any  other  community  he  shall 
not  be  considered  as  a  member  of  the  brother- 
hood." 

It  is  said  that  as  defendant  1  had  by 
his  second  marriage  violated  tho  above 
resolution  notwithstanding  an  express 
warning  given  to  him  in  that  behalf  a, 
panchayat  meeting  was  held  on  15th 
February  1925,  when  twenty-eight  mem- 
bers of  the  panchayat  including  defen- 
dant 1  were  present,  that  at  that  meeting, 
one  Tikamdas  Satramdas  was  appointed 
as  sole  arbitrator  to  settle  the  dispute, 
that  Tikamdas  decided  that  defendant  1 
should  contribute  Rs.  5,001  to  the  poor 
fund  of  the  panchayat  which  decisioa 
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defendant  1  accepted  as  binding  on  him 
and  promised  to  keep  the  money  in  deposit 
with  himself  and  pay  interest  every  year 
and  that  when  the  demand  was  made  on 
him  for  payment  of  interest  he  denied 
his  liability  either  for  the  principal  or 
interest  It  is  further  said  that  in  conse- 
quence of  his  refusal  to  pay  the  money 
the  panchayat  at  a  meeting  convened  on 
24th  Vesakh,  1982/18th  May  1925,  at 
which  thirty  persons  attended,  the  four 
plaintiffs  and  one  Laloomal  the  mukhi  of 
the  community  were  empowered  to  enforce 
payment  of  the  amount  and  it  is  on  the 
•strength  of  that  resolution  that  the  plain- 
tiffs have  now  come  to  Court 

Several  defences  have  been  raised  on  be- 
half of  defendant  1  and  certain  other  mem- 
bers of  the  community  who  have  been 
made  co-defendants  on  their  own  applica- 
tion and  who  dispute  the  right  of  the 
plaintiffs  to  institute  this  suit  as  represen- 
tatives of  the  pinchayat  and  also  dispute 
the  right  of  the  plaintiffs  to  spend  pancha- 
yat  funds  on  this  litigation  On  the  plead- 
ings ofxthe  parties  the  following  issues 
have  been  raised- 

1.  Did  the  panchayat  vahdly  pass  the    reso- 
lution referred  to  in  para    1  of  tha  plaint,    and 
if  so,  IB  it  binding  on  defendant  1? 

2.  Was  the  alleged    resolution    cancelled  as 
alleged  in  para   7  of  the  written  statement  ? 

8  la  the  panchayat  estopped  from  con- 
tending that  th3  sacond  marriage  was  in 
contravention  of  its  resolution  or  permission 
for  reasons  stated  in  para  8  of  the  written 
statemsnt  ? 

4.  Was  Tikamdaa  validly   appointed   as    an 
arbitrator  and  if  so  what  was  his  decision  ' 

5.  Did    defendant  1    accept    the    decision  of 
Tikamdaa   and    agree   to   keep    the  money   in 
deposit  with  himself   and  to   pay   the    interest 
every  year  ? 

6.  Was  such   acceptance   agreed    to   by   the 
panchayat   at   any   time   and  if  so  what  is   its 
effect  ? 

7.  Is  the  decision    of   Tikamdas,  if  any,  by 
itself,  or  by  virtue   of   the    acceptance,    if  any, 
enforceable  as  against  defendant  1   in   a   Court 
of  law  ? 

8.  Were    the   plaintiffs  and    mukhi    Laloo- 
mal  validly   appointed    by   the   panchayat  to 
enforce  payment  of  the    amount    allowed  to    be 
idue  to  the  panchayat  by  defendant  1  ? 

9.  Were  the  plaintiffs   justified   in   drawing 
A  hundi  for  Rs.  300  as  merest    duo    bv    defen- 
dant 1    for  the   first   year   arid  was  his  refusal 
unjustified  ? 

10.  Have  the  plaintiffs   any  cause  of  action 
against  defendant,  and  if  no,  is    such    causa    of 
action  for  recovery  of  the  whole  amount  or  for 
interest  which  has  accrued    due  up  to  the  date 
of  suit  ? 

11.  Has  this  Court  jurisdiction  to  decide  all 
or  any  of  the  issues  raised  on  the    ground   that 
they  relate  to  caste  questions  ? 

12.  General, 


Attempts  made  in  Court  to  bring  about 
a  settlement  have  failed  and  from  the  at- 
titude taken  by  the  parties  it  was  clear 
that  each  party  had  its  partisans  who 
were  prepared  to  step  into  the  witness-box 
to  support  the  version  given  by  such 
party  unmindful  of  the  consequences  As, 
however,  I  am  of  opinion  that  this  case 
cm  be  disposed  of  on  certain  legal  issues, 
I  have  stopped  further  evidence  in  the 
case  and  propose  to  give  my  findings  on 
such  legal  issues 

Now  the  record  of  what  happened  at 
the  meeting  of  15th  February  1925,  has 
been  reduced  to  writing  and  is  Ex  10  in 
the  case  It  reads  as  follows 

11  A  pauchayat  meeting  was  held  in  the 
Mahajan  Haveh  on  Sunday  dated  21st  Magh, 
1981,  at  9  p.  m.  to  consider  over  the  matter  of 
the  second  marriage  by  Bhai  Valabdan  Bhai 
Vishendas  and  the  complaint  filed  by  Bhai 
Vulabdas  Vidhani  against  three  persons,  viz., 
(1)  Bhai  Dewanmal  Dhadhumal,  (2)  Bhai 
Dharamdas  MulchancUm  and  (3)  Bhai  Jamna- 
das  Bhai  Pahlujdustini.  Bhai  Tikamdas  Bhai 
SiitramdtiK  was  appointed  arbitrator  by  the 
majority  of  votes  in  the  panchayat  mooting  to 
decide  all  the  matters.  He  shall  give  his  deci- 
sion sifter  hearing  all  the  things  and  consider- 
ing over  all  the  written  documentary  evi- 
dence. . " 

Then  follow  signatures  of  twenty-eight 
persons  One  of  the  signatures  is  not 
that  of  defendant  1  but  of  Govevdhaudas 
Valabdas,  i  e  ,  the  signature  of  the  firm 
which  consists  of  defendant  1  and  his 
elder  brother  Goverdhandas,  defendant  1's 
name  being  Valabdas.  There  is  like- 
wise no  signature  of  Jamnadas  one  of  the 
three  persons  complained  of  by  defendant 
1  but  the  signature  purports  to  be  that 
of  his  deceased  ancestor  '  Puj  Oodhaw- 
das  Puj  Likhmichand  "  in  whose  name 
the  panchayat  bhaji  was  given  to  him 
and  the  descendants  of  Oodhawdas  jointly 
At  the  foot  of  the  signatures  the  following 
notes  have  been  made  by  the  arbitrator 
Tikamdas  and  bear  his  signature. 

11  Bhai  Valabdas  should  pay  Rs.  5,001  to  the 
poor  fund  of  Puj  Mahajan  (panchayat). 

"  Bhai  Dcwanmal  should  bo  warned  not  to 
do  so  in  future. 

"  Bhai  Dhamumal  is  also  warned  not  to  be- 
havp  m  such  harsh  manner  in  future. 

"Bhai  Jamimal  should  pay  Re.  1-4-0  to  the 
poor  fund  of  Mahajan  panchayat. 

"  The  following  arrangement  is  made  for 
the  above  amount.  Bhai  Valabdas  should  pay 
Rs.  5,001  towards  the  marriage  rejoicings.  Bhai 
ValabadiiH  should  again  credit  the  amount 
with  himself  in  the  n.imo  of  Puj  Lohana 
Mahajan  Poor  Fund  and  pav  jntorost  thereon 
every  year.  He  shall  supply  with  copy  of  tha 
account  every  year. 

(Sd.)  Tikam  Puj  Satramdas.  " 
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This  writing  has  been  exhibited  by  the 
plaintiffs  as  an  award  on  payment  of 
Rg  220  as  stamp-fee  and  penalty 

It  is  contended  on  behalf  of  the  plain- 
bitfs  that  Ex.  10  forms  a  valid  reference 
and  a  valid  award  which  are  enforceable 
in  a  Court  of  law  and  that  even  it  the 
award  is  held  to  be  invalid  defendant  1 
having  agreed  to  pay  the  amount  he  is 
bound  to  make  good  his  promise 

Nefv,  whatever  may  have  transpired  at 
that  meeting  on  which  each  party  otters 
his  own  version  there  can  be  no  doubt 
thtit  the  award  if  any  aa  also  the  sub- 
sequent vari.ition  of  it  arc  unenforceable 
in  a  Court  of  law 

The  questions  in  issue  at  that  meet- 
ing were  purely  caste  questions 

Assuming  for  tho  purpose  of  this  erase 
that  the  panchavat  resolution  of  1921, 
Ex  8  had  not  been  superseded  or  cancel- 
led by  a  subsequent  resolution  Ex  16 
which  also  finds  place  in  the  panchayat 
book  tliough  it  bears  no  signature  tho 
question  before  the  pinchayat  on  that 
day  was  whether  defendant  1  hud  ceased 
to  be  a  bomber  of  the  panchayat  by  mar- 
rying m  defiance  of  the  "  Ukase  "  of  tho 
panchayat  and  il  so  whethei  he  should 
not  be  penalized  for  it  Hisone  corn- 
plaint  against  the  three  persons  referred 
to  was  that  they  had  misbehaved  in  not 
treating  him  as  a  member  of  the 
panchayat 

Now,  there  can  be  no  doubt  that  if  tho 
members  of  the  panchayat  who  met  on 
that  day  had  without  the  intervention  of 
an  arbitrator  passed  A  resolution  that 
defendant  1  should  continue  as  a  member 
of  the  panchayat  but  that  he  should  pay 
a  fine  of  Rs  5,001  and  without  anything 
more  being  said  or  done  an  attempt  was 
made  to  enforce  the  payment  of  the  fine 
in  this  Court,  it  would  fail  iahnamo  by 
virtue  of  S  9,  Civil  P  C.  read  witn  S  21 
(1)  of  Bombay  Begn  2  of  1827  That 
clause  roads  as  follows  : 

11  First — Tho  jurisdiction  of  the  civil  Court 
shall  extend  to  the  cognizance  uf  all  original 
suits  and  complaints  hf-twuiMi  natives  and 
others  not  British  born  subjects,  respecting  tho 
right  to  movoablo  or  immovable  property, 
icnts,  Government  revenues,  debts,  contracts, 
marriage,  miccession,  damages  for  injuries!, 
and  generally  of  all  suits  and  complaints  of 
civil  nature  ,  it  being  understood  that  no  in- 
terference on  tho  part  of  the  Court  in  caste 
questions  is  hereby  wai ranted  beyond  tho 
admission  and  trial  of  any  suit  instituted  lor 
the  recovery  of  damages  on  account  of  an  al- 
ligad  injury  to  the  caste  and  character  of  tho 


plaintiff,    arising   from   some     illegal   act     gr 
unjustifiable  conduct  of  the  other   party.  " 

The  portion  m  brackets  has  been  re- 
pealed but  the  rest  of  it  still  remains  on 
the  Statute  Book  and  is  applicable  to  thia 
Province 

A  suit  of  this  nature  would  ol early 
relate  to  matters  affecting  the  internal 
autonomy  of  the  caste  and  its  social  re- 
lations and  it  will  Lnot  be  open  to  the 
Court  to  go  into  the  question  of  the 
validity  or  otherwise  of  a  rule  laid  down 
by  the  panchayat  that  a  person  marrying 
a  second  wife  during  the  lifetime  of  his 
lirsL  wife  without  the  consent  of  the 
piiuchayat  would  cease  to  be  a  member  ot 
the  panchayat  or  with  the  adequacy  and 
piopriety  of  a  fine  of  Rs  5,001  imposed 
on  a  person  breaking  that  rule  as  an  al- 
ternative punishment. 

The  only  and  tho  appropriate  remedy 
of  a  panchayat  to  enforce  its  rules  which 
aio  always  wanting  in  a  vmculum  juna 
is  by  depriving  the  delinquent  of  his 
lights  and  privileges  as  a  member  of  the 
panchayat,  e  g  ,  receiving  the  panchay.it 
bhaji,  inviting  and  being  invited  on 
festive  and  other  occasions  helping  and 
being  helped  on  occasions  of  marriage^ 
and  deaths  and  the  like. 

Lt  has  been  argued  that  if  the  delinqu- 
ent is  a  consenting  party  to  a  resolution 
oE  tho  panchayat  requiring  him  to  pay  a 
certain  sum  of  money  there  should  bo  no 
objection  to  a  suit  being  filed  against  him 
on  the  strength  of  his  own  agreement 

A  somewhat  similar  argument  was 
raised  in  Abdul  Kadtr  v  Dharma  (l) 
where  the  members  of  tho  jam  ait  con- 
cerned had  agreed  Lo  make  certain  con- 
tributions to  Lho  caste  funds  on  cer- 
tain ceremonial  occasions  for  the  avowed 
object  of  paying  off  out  of  such  funds 
the  debts  due  by  the  jarnait  and  tho 
defendant  who  was  a  consenting  party  to 
that  agreement  was  sued  on  the  strength 
of  his  agreement  for  recovery  of  his 
contribution  the  Court  hold  that  as  the 
agreement  referred  to  in  the  plaint 
simply  embodied  tho  arrangement  come  to 
between  the  mombeis  of  tho  jamait  for 
tho  purpose  of  paying  off  its  debts  out  of 
contributions  to  il-s  finds,  it  involved  a 
custe  question  uul  fcho  suit  had,  therefore, 
been  rightly  ihsmibsud  by  the  Court 
below 

It  has  been  argued  thil.  in  tho   present 
cjrao    tho   parties    had    referred  their  dis- 
putes to  iirhihnt.ion,  that  it    is  tho  award 
U)     [Id'JOj  i^U  Bora.  190. 


4  Sind 


NAEAINDAS  v  VALABDAS  (Rupchaiid  Bilaram(  A-.  J.  C ) 


192* 


which  is  being  enforced  and  that  there  is 
nobhmg  in  the  Civil  Procedure  Code  or 
in  the  Indian  Arbitration  Act  to  prevent 
the  Court  from  filing  and  enforcing  such 
an  awird 

There  is  no  substance  in  this 
argument 

Au  arbitrator  is  a  tribunal  of  the 
parties'  own  choice  and  before  the  Court 
gives  effect  to  his  award  the  Court  must 
be  satisfied  that  (ft)  the  disputes  referred 
to  aihitration  were  such  as  could  be  made 
the  subject  of  a  suit  ;  (b)  that  the  parties 
concerned  were  competent  to  refer  the 
said  dibputes  arid  (c)  that  they  had  Agreed 
to  do  so 

In  the  present  case  the  disputes  related 
to  caste  questions  which  could  not  be 
made  the  subject  of  a  suit  and  could  not, 
therefore,  be  the  subject  of  an  award 
enforceable  in  a  Court  of  law  The 
whole  foundation  of  the  award,  therefore, 
goes  and  the  suit  must  fail. 

Apart  from  this  there  is  no  allegation 
and  no  possibility  of  proof  that  all  the 
parties  concerned  were  or  could  have  been 
parties  to  the  submission  It  is  common 
ground  that  all  the  members  of  the  pan- 
chayat were  not  present  on  that  day 
Tlieie  is  no  allegation  much  less  proof 
that  the  absentees  had  notice  that  the 
disputes  would  be  referred  to  arbitration 
or  th.ib  they  would  be  referred  to  n.  named 
arbitrator  It  is,  therefore,  difficult  to 
see  how  much  of  them  who  were  present 
on  that  day  could  purport  to  act  as  the 
authorized  agents  of  the  absentees  or  bind 
the  panchayat  as  a  whole  with  any  award 
thit  might  bo  passed  by  their  nominee 
The  position  of  the  plaintiffs  becomes 
much  moie  absurd  when  it  is  realized 
that  the  panchayat  consists  of  not  only 
adult  male  members  but  of  infants  and 
females  The  head  male  member  of  each 
femiU  alone  attends  the  panchayal  meet- 
ing bub  if  any  family  has  no  adult  mule 
member  living  or  if  any  family  is  not 
living  at  Tatta  but  elsewhere  such  family 
does  not  cease  to  be  a  member  of  the 
panchayat  but  continues  to  receive  and 
give  the  customaiy  bhuji  or  thai  hi  Ac- 
cording to  Dewanmal's  evidence  and  the 
note  Ex  14  prepared  by  him  the  member- 
ship of  the  panchayat  consists  of  seventy- 
thtee  families  of  which  thirty-one  have 
their  adult  male  members  living  at  Tatta, 
thirty-four  families  live  outside  Tatta 
and  eight  families  have  no  adult  male 
members  living. 


The  persons  who  had  congregated  to- 
gether on  that  day  were  only,  twenty^ 
eight,  Ex  10  shows  that  the  arbitrator 
Tikamdas  "was  appointed  by  a.majority 
of  votes"  of  the  persons  present.  De- 
wanmal  states  that  this  is  a  mistake  and: 
that  all  present  had  agreed  to  the  appoint- 
ment Had  these  twenty-eight  persona- 
power  to  lefer  so  as  to  bind  the  pan- 
chayat ?  Had  each  head  of  the  familv 
who  attended  power  to  refer  to  arbitra- 
tion the  dispute  on  behalf  of  the  other 
members  of  his  household  including  in- 
fants, on  behalf  of  the  families  which' 
consisted  onlv  of  infants  and  also  on  be- 
half of  the  other  absentee  heads  06-  fami- 
lies* and  their  dependents  Mr.  Kimatrai 
has  argued  that  in  a  panchayat  the  mino- 
rity are  bound  by  the  will  of  the  majority 
But  did  the  twenty-eight  persons  assem- 
bled there  form  a  majority  and  could  they,, 
therefore,  bind  the  minority 

I  am  not  prepared  to  hold  that  twenty- 
eight  adult  i)ei sons  who  were  present  had 
authority  to  appoint  an  arbitrator  so  au- 
to bind  the  panchayat 

As  there  was  no  valid  reference  in  favour 
of  Tikamdas  ho  could  nob  act  in  the* 
matter 

Lastly,  it  Iras  been  argued  that  defen- 
dant 1  having  consented  to  the  award 
cannot  now  he  permitted  to  challenge  it 

One  of  the  obvious  answers  to  that 
argument  is  that  there  is  no  allegation 
that  defendant  1  consented  nob  to  chal- 
lenge the  award  in  the  event  of  the  pan- 
chayat attempting  to  enforce  it  in°a  Court 
of  l.iw 

It  would  further  appear  that  if  the 
Court  has  no  jurisdiction  to  enforce  the 
awaicl  any  consent  by  defendant  1  not  to 
challenge  it  cannot  confer  jurisdiction  on 
the  Court  for  the  purpose  of  enforcing  it 

But  a  reference  to  the  minutes  of  the 
meeting,  Ex  10,  makes  it  abundantly 
clear  that  defendant  1  not  only  eave  no 
consent  to  the  award  but  vehemently  ob- 
jected to  it  and  that  if  he  at  all  consented 
to  pay  anything  it  was  not  as  a  fine  im- 
posed by  the  arbitrator  for  violating  the 
resolution  of  the  panchayat  but  as  a 
voluntary  donation  in  honour  of  his  second 
marriage  which  carried  with  it  the  sug- 
gestion that  he  had  done  nothing  of  which 
he  and  the  panchayat  had  reason  to  be 
ashamed  of  That  he  offered  to  pay  money 
as  a  voluntary  donation  is  clear  not  only 
from  the  express  recitals  in  Ex  10  but* 
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•also  from  the  half-hearted  admissions 
Dewanmal      He  states  as  follows  : 

"  Tikamdas  mado  his  award.  He  held  that 
Talabdas  should  pay  Ra.  5,001  to  the  poor  fund 
of  the  community.  Valabdaa  said  that  the 
amount  was  too  much  and  he  took  with  him- 
self Tolaram  and  Narnmal  outside  the  hall. 
They  then  sent  for  Tikamdas  outside.  After- 
wards Tikamdas  came  in  Then  others  c.imo 
inside.  Valabdas  then  said  that  it  should  bo 
written  that  ho  was  giving  this  amount  in 
honour  (khushali)  of  his  mnrriapc  and  that 
he  woilld  keep  tho  money  with  himsself  on  in- 
terest and  will  pay  interest  every  year." 

If  this  evidence  is  true  it  is  open  to 
the  argument  that  the  award  was  treated 
as  null  and  void  hy  mutual  consent  and 
in  lieu  thereof  a  gratuitous  offer  to  p-iy 
this  money  hy  way  of  rejoicing  was  made 
by  defendant  1  and  accepted  hy  the  pan- 
•chayat  If  that  be  so  there  is  again  an 
•end  to  fche  award  of  Tikamdiis  which  was 
'thereby  superseded  by  mutual  consent  of 
•parties 

This  suit  is  not  for  the  recovery  of  fche 
alleged  voluntary  donation  promised  by 
•defendant  I  in  honoui1  of  his  second  mar- 
riage but  is  for  the  recovery  of  a  penalty 
imposed  on  him  hy  the  award  Defen- 
dant I  has  not  been  called  upon  to  answer 
to  the  claim  on  a  promise  for  a  volun- 
tary donation  and  on  account  of  the  split 
in  the  panchayat  no  application  has  been 
made  to  me  for  amendment  of  the  plaint. 
•It  ia  not,  therefore,  necessary  for  me  to 
£c  into  the  question  whether  such  a  pre- 
mise was  a  mere  nudum  pactum  and  nob 
being  in  writing  and  registered  as  pro- 
vided by  S  25,  Contract;  Act,  it  could 
•not  be  enforced 

I  am  decidedly  of  the  opinion  that  the 
suit  as  based  on  the  award  must  fail 

I  now  proceed  bo  record  my  findings  on 
-issues  4  and  7  which  go  to  the  very  root 
of  the  case  For  the  rcusons  already 
given  I  hold  on  issue  4  that  the  appoint- 
ment of  Tikamdas  as  an  arbitrator  was 
not  valid  and  on  issue  7  that  tho  award 
•passed  by  him  is  invalid  and  is  even 
•otherwise  not  enforceable  in  a  Court  of 
law  as  ib  relates  to  a  cisfce  question,  that 

•  defendant  1  did  not  accept  the  award  and 
that  even  if  he  did  it  does  not  matter 

The  result  is  that  the  suit  is  dismissed. 
The  plaintiffs  should  bear  the  costs  of 

•  defendant  1  and  that  the  other  defendants 
who  have  been  joined   as    parties    to    the 

-suit  on  their  application  should  bear  their 
<own  costs. 

S.N  /R  K.  Suit  dismissed. 
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Dis  SOUZA  AND  ASTON,  A  J  Cs 
Allah  Dito — Accused — Applicant. 

v. 

Emperor — Opposite  Party 
Cinninal  lievn   Appln   No   306  of  1927, 
Decided   on   23rd    February    1928,    from 
judgment  of  First  Adcll   Sess    Judge,    D/- 
17th  October  1927 

*  (a)  Criminal  P.  C.,  S  342— Omission  to 
examine  accused  after  additional  evidence 
called  by  Court  after  defence  witnesses — 
Additional  evidence  not  disclosing  fresh 
facts — Omission  is  not  fatal. 

Where  .iftnr  tho  defence  evidence  19  con- 
cluded additional  witnesses  are  called  by  Court 
.ind  examined,  and  the  .iccused  is  not  'ix- 
ciminnd  on  this  uvicloncp  but  the  additional 
evidence  did  not  disclose  any  frdsh  facts  or 
affect  the  decision  of  tho  case,  the  omission  to 
I'XiininiG  accused  is  not  fatal.  .4.  /.  R.  1924 
J>at  764,  Foil  [V  &  U  U 

(b)  Criminal  P  C  ,  S  342— No  difference 
between  prosecution  witnesses  and  witnesses 
called  by  Court. 

Under  S.  342,  the  accused  is  to  be  examined 
for  tho  purpose  of  enabling  him  to  explain  the 
.widenqe  against  him  whether  »urh  evidence 
bo  tendered  by  the  , prosecution  witnesses  or  by 
witnesses  called  by  the  Court. [P  5  C  2,  P  G  C  1J 

C   M   Lobo— for  the  Crown 

Aston,  A.  J  C— This  is  an  applica- 
tion for  the  revision  of  an  order  of  tho 
learned  Additional  Sessions  Judge,  Hydera- 
bad, confirming  the  conviction  and  sen' 
tence  of  the  applicant  by  the  Residenb 
Magistrate,  Nawabshah  It  appears  that 
fcho  applicant  and  a  invenile  adult  named 
Sulik  were  convicted  of  house-bre.iking 
hy  night  and  theft  in  ,i  building  and  sen- 
tenced respectively  to  eight  months'  rigor- 
ous imprisonment  and  twelve  months' 
rigorous  imprisonment  in  the  Dh.irwar 
Jail  Tho  application  was  admitted  for 
consideration  of  the  question  of  sentence 
and  fur  consideration  .of  the  point  whe- 
ther accused  had  been  examined  hy  the 
Court  after  additional  evidence  was  re- 
couled  by  the  Court 

With  regard  to  tho  second  question,  it 
appeals  that  alter  the  defence  evi-lence 
hail  been  concluded,  the  Court  called  and 
examined  two  witnebses  and  omitted  to 
examine  the  accused  on  tho  additional  evi- 
dence recorded.  S  342,  Criminal  Pro- 
cedure  Code,  does  not  refer  specifically  to 
such  cases,  it  merely  provides  t^hat  an 
accused  poison  must  be  examined  gener- 
ally on  the  case  for  the  purpose  of  enabl- 
ing him  to  explain  circumstances  appear, 
ing  in  evidence  against  him  after  the  wit. 
nesses  for  the  prosecution  have  been  ex. 
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ammcd  and  before  he  is  called  on  for  his 
defence  This  provision  appears  lo  be 
based  on  the  well-known  principle  that 
no  man  should  be  condemned  unheard 
It  seems  to  me  that  it  makes  no  difference 
whether  the  additional  evidence  is  intro- 
duced by  a  prosecutor  or  whether  it  is 
brought  on  the  record  by  the  Court  itself 
and  the  general  principle  is  the  same  that 
before  the  accused  is  condemned  ho  should 
have  an  opportunity  of  nriking  an  ex- 
planation ho  wishes  to  make  with  regard 
to  the  circumstances  appearing  in  evi- 
dence against  him  This,  however,  is 
open  to  the  exception  that  where  the 
additional  evidence  does  not  reallv  dis- 
close any 'fresh  facts  or  does  not  affect 
the  decision  of  the  case,  the  accused  is  in 
no  way  prejudiced  in  not  having  had  an 
opportunity  to  render  a  further  explana- 
tion In  the  present  case  the  facts  de- 
pose:! to  by  the  additional  witnesses  had 
been  referred  to  by  a  number  of  other  per- 
sons and  the  accused  at  a  prior  stage  had 
an  ample  opportunity  of  giving  what  ex- 
planation he  wished  to  give  with  regard 
to  the  facts  deposed  to.  The  omission  to 
eximine  the  accused  after  the  witnesses 
wore  examined  by  the  Court  has  in  no 
way  prejudiced  him  and  the  case  seems 
to  me  to  be  on  all  fours  with  the  Patna 
case*  Prayaq  Gope  v.  Kmperor  (l)  T, 
therefore,  seo  no  reason  for  interfering  in 
the  matter 

As  regards  the  question  of  sentence,  the 
offence  was  the  first  offence  of  both  these 
accused,  the  property  stolen  was  worth 
only  Rs  100  Speaking  for  mvself  I  think 
the  sentence  has  erred  a  little  on  the  side 
of  seven t>  and  I  think  the  juvenile  adult 
might  well  have  been  given  the  benefit  of 
S  5G2,  Criminal  P  C  He  has,  however, 
not  appealed  and  Allahdito  who  is  sen-i 
tenced  to  eight  months  has  now  under- 
gone his  sentence  I  do  not  think  that 
this  19  a  case  in  which  any  action  is  re- 
quired in  revision  The  application  is, 
accordingly  dismissed. 

De  Souza,  A  J    C  —I  entirely  agree. 

With  regard  to  the  question  whether 
S  342  imperatively  requires  that  an  ac- 
cused person  should  be  examined  so  as  to 
explain  any  circumstances  against  him  in 
the  evidence  given  after  the  close  of  the 
case  for  the  prosecution  if  the  witness  ia 
a  witness  examined  on  behalf  of  the  Court, 
I  do  not  see  any  reason  to  discriminate 
between  a  witness  examined  on  behalf  of 
"(1)  A.  1.  R.  1924  Pat.  764=3~Pat.  1015. 


the  prosecution  and  a  .witness  examined 
on  behalf  of  the  Court  If  in  the  evidence 
given  by  a  witness  examined  on  behalf  of 
the  Court  there  are  material  statements 
incriminating  the  accused  person  which 
he  has  had  so  far  no  opportunity  to  ex- 
plain, I  think  he  should  be  given  an  op- 
portunity to  explain  them  The  ruling 
in  the  case  of  Prayaq  Gope  v  Emperor 
(l)  is  generally  quoted  to  support  the  op- 
posite view  It  seonis  to  me  that  the 
heid  note  m  that  case  is  too  broadly 
stated  The  head  note  is  to  the  following 
effect  • 

"Where  an  accused  person  hi*  been  ex- 
amined und*3r  S  312,  Cnuuruil  P.  C  ,  after  the 
close  of  the  prosocukiou  CMS-,  ,md  subsequently 
the  Court  examines  a  person  und^r  S  540  (whe- 
ther such  p3rson  bd  olio  of  the  prosecution 
witri3H*j*  or  another  person),  it  is  not  neces- 
sary to  ra-oxammo  the  accused  pjrioii  under 
S  342 

In  tho  body  of  the  judgment,  however, , 
the  learned  Judges  are  careful  to  explain 
that  in  the  present  instance  the  accused 
persons  seemed  to  be  in  no  way  prejudiced 
partly  beciuse  the  questions  put  by  the 
Couit  related  not  to  the  occurrence  which 
WAS  the  auhiect-mafcter  of  the  charge  but 
to  some  matter  in  relation  to  the  title  of 
the  lands  and  partly  because  the  accused 
persons  had  a  chance  of  cross-examining 
the  witness  but  refrained  from  doing  so 
Tho  leirnod  Judges  added  that  if  the  ac- 
cused were  unwilling  to  cross-examine  tho 
witnesses  as  a  Court  witness  it  would  be- 
unlikely  that  they  would  have  hoen  an- 
xious to  make  any  st  itement  to  explain 
awav  any  evidence  Riven  by  the  com- 
plainant as  a  Court  witness 

The  general  principle  of  Ciimmul  Law 
that  no  person  is  to  be  condemned  with- 
out having  an  oppoitunitv  of  explaining 
the  evidence  against  him,  as  pointed  out 
by  mv  learned  brother,  applies  not  only 
with  regard  to  witnesses  examined  on  be- 
half o.'  the  prosecution  but  also  with  re- 
gard to  witnesses  examined  by  the  Court 
under  S  540,  Criminal  P  C  But,  as  i» 
the  present  case  the  applicant  does  not 
seem  to  have  been  prejudiced  by  the  failure 
of  the  Magistrate  to  examine  him  after 
witnesses  on  behalf  of  the  Court,  were 
taken,  I  see  no  reason  to  interfere  and 
concur  in  the  order  proposed  by  my  learned, 
brother 

M  N  III  K         Application  dismissed 
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WILD,  J  C  ,  AND  RUPCHAND  BILARAM, 
A  J  C 

Choithram — Appellant. 

v. 

Khemchand  and  oilier s — Respondents 
First  Appeal    No  62  of  1925,    Decided 

on    26th  July  1928,  from   decision  of   1st 

Class  Sub-Judge,  Sukkur 

(a)  Evidence  Act,  S    65— What   evidence 
is  sufficient  to  prove  loss  of  document  is  dis- 
cretionary    with    trial    Court  —  Discretion 
should    not  be  disturbed  unless  there  is   mis- 
carriage of  justice, 

Whether  or  not  sufficient  proof  of  search  for 
or  loss  of,  an  original  document  to  hi}  a 
ground  for  the  admission  of  secondary  evi- 
dence has  been  given,  is  a  point  proper  to  he 
decided  by  the  Judge  of  first  instance,  and  is 
treatel  as  depending  very  much  011  his  discre- 
tion. His  conclusion  should  not  bo  overruled, 
except  in  ii  clear  Ccise  of  miscarriage  of  justice. 
19  Cal.  438,  (P  C  ),  Foil  [P  8  C  1] 

(b)  Civil  P.  C.,  O    8,  R    5— Suit  for   part- 
nership accounts  —  Defendants   saying    that 
shares  are  different  but  not  specifying    them 
— Evasive   denial  is     admission    of     terms    in 
plaint, 

In  a  suit  for  partnership  accounts,  if  the  de- 
fendants allege  that  the  shares  of  the  partners 
were  different  from  those  stated  in  the  plaint, 
it  is  incumbent  on  the  de  fond  tints  to  specify 
what  were  the  shares  and  on  their  failure  to 
do  so  it  is  open  to  the  Court  to  treat  their  eva- 
sive denial,  as  to  the  terms  of  the  agreement, 
as  an  admission  that  its  terms  as  stated  in  the 
plaint  are  correct.  (_P  8  C  2] 

(c)  Practice— Witness — Parly     personally 
knowing    circumstances  of    the  case — His  not 
going    into   witness-box — His  case  should   be 
discredited. 

11  is  the  boundon  duty  of  a  party  personally 
knowing  tho  whole  circumstances  of  the  case 
to  give  evidence  on  his  own  bohalf  and  to  sub- 
mit to  cross-oxaminatiou  His  non-appearanco 
as  a  witness  would  be  the  strongest  possible 
circumstance  going  to  discredit  the  truth  of  his 
case  .  A.  I  R  1927  P  C  230,  Foil.  [P  H  C  2] 

(d)  Civil  P.  C  ,  O.  30,  R    1— Suit  for  part- 
nership   accounts — One  of    the   defendants    a 
firm — Names  of  partners  of  the  firm  need  not 
be  disclosed. 

A  suit  for  accounts  on  dissolution  of  a  part- 
nership existing  batwcon  an  individual  on  the 
one  hand  and  a  different  partnership  on  the 
other,  may  bo  instituted  against  such  partner- 
ship without  disclosing  in  the  plaint  the 
names  of  its  individual  partners  A  I.  R  1(J2G 
Sind  75,  Rel.  on.  [P  9  C  1] 

Tahilram  Maniram — for  Appellant 

Dipchand  Chanduvial  —  for  Respon- 
dents 

Wild,  J.  C. — This  is  an  appeal  from 
the  deceision  of  the  1st  Glass  Sub-Judge 
of  Sukkur  in  a  suit  tiled  by  the  plaintiff 
for  accounts  of  a.  partnership  between 
himself  and  defendants  1  to  7. 


The  plaintiff  in  his  plaint  alleged  that 
the  deed  of  partnership  was  lost  and  the 
principal  point  which  arises  in  this  ap- 
peal is  whether  the  learned  Sub-Judge- 
was  right  in  allowing  the  plaintiff  to  give- 
a  secondary  evidence  of  the  contents  of 
this  partnership-deed 

On  this  point,  I  find  that  not  only  did 
the  plamtitt  in  his  plaint  and  deposition 
state  that  the  document  was  lost  but  he 
also  swore  an  affidavit  on  this  point  On 
the  other  hand,  none  of  the  defendants 
went  into  the  witness-box  to  swear  that 
they  had  either  seen  the  document  or  that 
it  was  not  lost.  I  am,  therefore,  unable 
to  say  that  the  First  Class  Sub-Judge 
was  wrong  in  allowing  the  plaintiff  to 
give  secondary  evidence  as  to  the  contents- 
of  the  document  The  defendants,  when 
the  plaintiff  went  into  tho  witness-box, 
did  not  oven  cross-examine  him  as  to  the 
loss  of  the  document. 

As  regards  the  terms  of  the  partner- 
ship, the  evidence  as  to  that  no  doubt 
rests  merely  on  the  evidence  of  the  plain- 
tiff and  his  allegations  in  the  plaint.  But 
it  must  be  remembered  that  most  of  these 
allegations  are  not  categorically  denied 
by  the  defendants  in  their  written  state- 
ments Nor  have  they  ventured  to  go  into 
the  witness-box  to  deny  them  or  to  give 
evidence  to  contradict  them 

The  chief  question  was  as  to  the 
shares  of  the  pirtnership  As  to  that, 
the  evidence  of  the  plaintiff  was  in  favour 
of  the  defendants 

One  more  point  is  raised  that  all  the 
partners  in  the  firm  of  Kishinchund 
Metharam,  defendant  7,  should  have  been 
brought  on  tho  record  But  it  appears 
that  the  firm  is  sufficiently  represented  by 
Kishmchand  Moth-dram  himself. 

This  question  has  also  been  discussed 
in  the  judgment  in  suto  No  458  of  1920  of 
this  Court,  Lakhmichand  Ghandamal  v. 
Gokuldas  ttanchordas  (l). 

I  am  of  opinion  that  the  conduct  of 
tho  defendants  showed  that  they  had  no 
real  defence  to  tho  suit 

The  appeal  is,  therefore  dismissed  with 
costs,  as  also  tho  cross-objections  of  de- 
fendant 6 

Rupchand  Bilaram,  A.  J.  C  —I 
concur  It  is  no  doubt  true  that  the 
plaintiff  has  not  produced  the  partnership 
deed  which  is  alleged  to  have  contained 
the  terms  on  which  the  plaintiff  and  fche 
defendants  agreed  to  be  partners  and  the- 

(1)  A.  I.  R.  1026  Sind  75. 
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plaint  does  nob  specifically  refer  to  the 
-different  contracts  in  which  the  parties 
had  agreed  to  be  partners. 

Para  2  of  the  plaint  reads  as   follows  : 

"That  the  parties  by  a  written  deed  entered 
into  a  partnership  on  or  about  September  19LO 
with  rpspoct  to  oiiu  brick  kiln  and  other  works 
subsequently  taken  up  which  are  mentioned  in 
the  books.  The  sh.ires  of  the  paitners  were  AS 
iiindcr." 

Now  at  the  time  of  the  institution  of 
tho  suit  the  plain  Li  If  Wiis  in  a  difficult 
position.  lie  was  the  cipit.ih&t  partner 
and  according  to  him  some  of  the  work- 
ing pirtners  had  committed  frauds  for 
which  lie  had  prosecuted  them  in  the 
Baioda,  Couit  His  hooks  were  in  thai 
Court  and  with  regard  to  the  partnership 
deed  his  explanation  was  that  it  was  lying 
,  with  other  documents  at  his  place  of  husi- 
ncss  from  where  it  had  miraculously  dis- 
appeared He  suspected  that  one  of  his 
working  partners  h  id  surreptitiously  re- 
moved it  from  the  bundle.  He  could  not 
make  a  definite  chaige  -against  any  one  of 
them  and  stated  that  it  had  been  lost  At 
that  time  he  was  also  not  in  a  position  to 
specify  in  detail  all  the  contracts  taken 
up  by  the  partnership  unless  he  spent  a 
considerable  amount  of  money  and  time 
to  have  the  accounts  audited  The  work- 
ing partners  knew  more  about  the  con- 
tracts than  the  plaintiff.  It  has  been 
contended  that  the  plaintiff  has  failed  to 
give  evidence  that  he  had  made  a  proper 
search  for  the  documents  and  has  failed 
to  prove  that  it  was  lost. 

Now  in  the  case  of  Harnpria  Dcbi    v 
Rukmani  Debi  (2),  their  Lordships  of  the 
Privy    Council    have   observed    that    the 
-question  • 

j  "whether  or  not  sufficient  proof  of  search  for 
|0r  loss  of,  ,in  uiigmal  docuinriit,  to  lay  a 
ground  for  the  admission  of  secondary  evi- 
dence, has  been  given,  is  a  point  pioper  to  be 
, decided  by  the  Judge  of  fiist  instance,  and  is 
Created  as  depending  vrrj  much  on  his  discre- 
tion. His  conclusion  should  not  be-  overruled, 
(except  in  A  clnar  Ciisu  of  iinsruinagf  " 

We  are  not  prepared  to  hold  that  in  the 
present  case  the  learned  Judge  below  has 
not  exercised  his  discretion  properly  or 
that  the  admission  of  secondary  evidence 
has  resulted  in  a  miscarriage  of  justice. 

The  partnership  was  admitted  and  only 
two  contentions  were  raised  by  the  defen- 
dants in  their  pleadings.  In  the  first 
place  a  vague  statement  was  made  by 
sonve  of  them  that  they  did  not  admit 
the  quantum  of  shares  as  stated  in 

'  (2)   [1892]  19  Cal    438^10  T    A.  79=6  Sar  177 
(PC). 


the  plaint  and  in  the. next  place  some  of 
them  asserted  that  it  was  agreed  that  the 
working  partners  would  be  p-aid  a  certain 
commission  in  respect  of  the  works 
managed  by  them  in  addition  to  their 
shares  in  the  partnership 

Now  with  regard  to  the  first  point  it  is 
sufficient  to  observe  that  if  the  bhares  of 
the  partners  were  ditferent  from  those 
stated  in  the  plaint  it  was  incumbent  on 
the  defendants  to  specify  what  were  the 
shares  Having  failed  to  do  bo  it  was 
open  to  the  Court  to  treat  their  evasivej 
denial,  -as  to  the  terms  of  the  agreement,] 
which  was  admittedly  made,  us  an  ad- 
mission that  its  terms  us  stated  in  the 
plaint  were  correct  cf  O  H,  H  o,  Civil 
P  C  ,  0  19,  E  13,  49  R  S  C  Rather 
v  Tregant  (3)  Fuithermore  the  plain- 
tiff swore  that  the  shares,  as  stated  by 
him  in  the  plaint  were  correct,  and  there 
was  no  cross-examination  on  that  point 

With  regard  to  the  commission  claimed 
by  the  defendants  again,  they  ottered  no 
evidence  to  prove  it  None  of  the  defen- 
dants have  ventured  into  the  witness-box 
to  contradict  the  evidence  of  the  plaintiff. 
]n  Gurbaksh  Singh  v.  Gurdial  Singh 
(4)  it  is  said  : 

"It  is  the  bounden  duty  of  a  party  personal- 
ly knowing  the  whole  circumstances*  °f  the 
case,  to  give  evidence  on  his  own  behalf  and  to 
submit  to  cross-examination.  His  non-ap- 
pearance as  a  witnpss  would  be  thp  strongest 
possible  circumstances  going  to  discredit  the 
truth  of  hib  CLIHO." 

The  failure  of  the  defendants  to  go  into 
the  witness-box  without  any  explanation 
whatsoever  at  once  puts  them  out  of 
Court 

Mr  Tahilram  has  contended  that  the 
findings  of  the  learned  Judge  on  issues  1 
to  3  are  vague  These  issues  weie  as  fol- 
lows : 

1  What    were  the  shares   nt  the    part- 
ners and  on  what  terms  was  the    partner- 
ship entered  and  who  weia  the  partners  ? 

2  When  did  the  partneislnp  dissolve? 

3  What  were  the  partnership    works  ? 
The  learned  Judge  has  given  his  finding 

on  each  of  these  issues  hy  stating  us  fol- 
lows : 

"As  shown  in  the  plaint". 

Now  no  doubt  at  first  bight  these  find- 
ing appear  to  ho  somewhat  vague.  But 
when  they  are  read  along  with  the  plaint 
they  become  very  specific  The  shares  of 
the  partners  are  shown  in  para  2  of  the 
plaint.  The  date  of  the  dissolution  of 

(3)  [1879]  12.  G   D.  758.  " 

(4)  A.  I.  R.  1927  P.  0.  230. 
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the  partnership  is  shown  therein  as  20th 
December  1920  and  the  partnership  tran- 
sactions are  shown  as  those  contained  in 
the  partnership  books  which  were  at  that 
time  in  the  criminal  Court  of  Biroda. 
Reading  the  findings  along  with  the  plaint 
I  do  not  find  that  there  is  any  such  am- 
biguity as  to  call  for  our  interference 

Another  point  raised  by  the  leirned 
pleader  is  th.it  the  learned  Judge  has 
given  |rio  direction  to  the  commissioner 
how  to  proceed  in  the  matter 

With  regard  to  tint  pjint  again,  we 
find  all  that  the  leivned  Judge  has  said  in 
the  judgment  appeiled  agnn&t  is  that  the 
-commissioner  should  be  nominated  by 
both  thepaities  on  24th  October  1924 
What  directions  were  asked  for  by  the 
parties  after  the  commissioner  was  ap- 
pointed or  what  instructions  were  given 
to  the  commissioner  is  not  the  subject- 
matter  of  the  judgment  appeiled  against 
We  understand  that  there  is  an  appeal 
.against  the  final  decree,  we,  therefore,  ro- 
irain  from  saying  anything  on  that  point 
which  might  prejudice  either  party  The 
plea  that  all  the  parties  in  the  firm 
of  Kishinchand  Metharam  were  necessary 
parties  to  the  suit  is  on  the  very  face  of  it 
misconceived.  A  firm  as  such  has  no 
(legal  existence  and  the  suit  against  the 
firm  of  Kishinchand  Metharam  was  a  suit 
Against  the  individual  partners  comprising 
that  firm  They  were  parties  to  the  suit. 
All  of  them  as  forming  one  entity  were 
given  a  joint  share  in  the  partnership  in 
suit  and  the  only  material  ground  on  which 
^possibly  the  defendants  might  have  succeed- 
ed in  nonsuiting  the  plamtitf  was  by  show- 
ing that  the  total  number  of  partners  in  the 
partnership  in  suit  exceeded  20  rendering 
the  partnership  illegal  in  vie\v  of  the  pro- 
visions of  the  Indian  Companies  Act. 
That  was,  however,  not  their  contention. 
Their  object  in  raising  this  plea  was  to 
cause  delay  in  the  disposal  of  the  suit  In 
Lakhmichand  G  kandamal  v.  Gokaldas 
Ranchordas  (l),  I  have  held  that  a  suit 
for  dissolution  of  a  partnership  existing 
between  an  individual  on  tbo  one  hand 
arid  a  different  partnership  on  the  other, 
may  be  instituted  against  such  partner- 
ship without  disclosing  in  the  plaint  the 
names  of  its  individual  partners  and  noth- 
ing has  been  said  at  the  Bar  to  make  me 
alter  that  view. 

For  these  reasons  I  agree  that  this  ap- 
peal as  also  the  cross-objections  filed  by 
'defendant  6  in  support  of  the  appeal  fail 


and  that  both  the  appeal  and  cross  objec- 
tions should  be  dismissed  with  costs 
R  K.  Appeal  dismissed 
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EUPCHAND  BlLAKAM  AND  DK 

SOUZA, A    J     CS 

Mtitaro  and  others — Accused  —  Appli- 
cants. 

v 

Emperoi — Opposite  Party 
Criminal  Bovn.    Appln    No   37  ot  1928, 
Decided   on    28th  March    1928,  from    an 
order  of  Percival,  J    C  ,  D;-   20th  January 
1928 

(a)  Penal  Code,    S.    107— Mere    knowledge 
or  standing  while  an    offence  under  S    379  is 
being  committed  cannot    be    covered    by    the 
definition  of  abetment 

Muic  knowledge  or  standing  while  ,\n  ulit-nce 
under  S  379  is  buing  committed  l)>  others  uan- 
nofc  be  covered  b\  the  definition  of  abetment. 
It  may  well  ho  that  there  is  mother  conspiracy 
nor  instigation  nor  intentional  aid  by  some  act 
or  illegal  omission.  [P  10  C  '2J 

(b)  Penal  Code,  S.  379— Presumption  from 
poss-aaion — Evidence  Act  (1  of   1872),  S.  114, 

in.  w 

In  order  to  raise  legitimately  the  piesump- 
tion  of  thaft,  the  possession  of  stolen  prop'.-rU 
should  be  exclusive  ay  well  .is  tecent. 

[P  10  C  1,  a] 

(c)  Penal    Code,    S.     379 — Accused    not     in 
actual     poaaesaion — Actual    possession  of  his 
wife  or  servant  or  place  of  custody  under  his 
control  must  be  proved. 

If  the  accused  is  not  111  manual  possession 
of  the  stolen  article,  thercs  must  be  evidence  to 
prove  that  the  stolen  propprty  was  found 
either  in  tho  manual  possession  of  thr  wife, 
clerk  or  servant  of  the  accused,  or  thut  it  was 
found  in  a  place  and  undei  circumstances1  so 
as  to  justify  the  inference  that  fche  accused 
knew  of  its  existence  at  that  placn  and  that 
the  same  was  under  his  effective  control. 

(J1  11  C  1] 

(d)  Penal  Code,  S.  379— Conv  ction  against 
more  persona  than  one  on  the  ground  of  joint 
possession  of  stolen   property    can  be  secured 
only  on  proving  actual    possession  of  each  or 
constructive     possession     with     intention     of 
joint  exclusive  use 

To  secure  conviction  against  more  persons 
than  one1  on  tho  ground  that  all  such  persons 
were  in  joint  possession  of  the  stolen  property, 
it  must  be  proved  that  the  stolen  piopertv  was 
cither  111  tho  physical  possession  of  each  one 
of  the  accused  or  else  that  it  was  in  the  pos- 
session, physical  or  constructive!,  uf  one  or 
more  of  them  on  behalf  of  and  to  the  know- 
ledge of  the  other  accused  persons  and  that 
each  one  of  them  intended  to  possess  it  for 
their  joint  use  and  to  the  exclusion  of  persona 
other  than  themselves.  LI1  H  C  1,  2] 

Applicants  with  two  other  porters  and  a  con- 
stable wero  travelling  in  a  tram.  At  the  sta- 
tion, the  van  wsa  searched,  A  jar  containing 
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ghee  was  found  covered  with  bedding  and 
clothing  said  to  belong  to  applicants  and  other 
porters.  On  this  evidence,  the  applicants  were 
convicted  of  theft 

Held  that  possession  of  the  ]ar  could  not  be 
attributed  to  any  of  the  applicants,  indivi- 
dually or  jointly  The  conviction  was,  there- 
fore, btid  [P  ia  C  1] 

Hatsomal  M.  Gurbuxam — for  Appli- 
cants 

T   C   Elphinston — for  the  Crown 

De  Souza,  A  J  C  — This  is  an  appli- 
cation to  revise  an  order  passed  by  the 
learned  Judicial  Commissioner  dismissing 
the  appeil  filed  by  the  four  applicants 
who  were  convicted  by  the  learned  Addi- 
tional Cifrv  Magistrate,  Karachi,  of  an 
offence  under  S  379,  I  PC,  and  sen- 
tenced to  rigorous  imprisonment  for  a 
period  of  two  months 

The  proved  facts  are  that  the  applicants 
along  with  two  other  porters  and  a  con- 
stable were  travelling  in  an  I.  G  Van 
train  and  when  the  train  arrived  at  the 
Cantonment  Station,  Karachi,  the  van 
was  searched  by  the  Head  Constable  Sher 
Zarrun  in  the  presence  of  a  mashir  when 
an  earthen  ]ar  containing  22  J  seers  of 
ghee  valued  at  Rs  40  was  found  in  the 
van  covered  over  with  the  bedding  and 
clothing  said  to  belong  to  the  applicants 
and  other  porters  Both  the  trial  Court 
as  well  as  the  Court  of  appeal  has  found 
that  the  ghee  was  stolen  from  certain  tins 
which  were  loaded  in  the  train  at  the 
Station  of  Jungshahi  it  being  found  that 
eight  oufc  of  58  tins  were  tampered  with 
and  the  ghee  measuring  exactly  22i  seers 
removed  from  these  tins 

The  only  question  in  the  case  upon 
which  this  application  was  admitted  was 
the  question  whether  in  the  circum- 
stances, the  possession  of  stolen  ghee  in 
the  earthen  jar  could  be  imputed  to  the 
applicants 

Et  is  pointed  out  by  the  learned  pleader 
for  the  applicants  that  the  earthen  jar 
was  found  in  the  van  to  which  all  the 
porters  ,-LS  well  as  policemen  had  access, 
that  there  is  nothing  to  show  to  whom 
the  bedding  belonged  under  which  the  jar 
is  said  to  have  been  concealed  or  that  the 
accused  were  aware  of  the  presence  of  the 
]ar  or  that  the  jar  contained  stolen  ghee 

No  doubt  possession  of  stolen  ghee  im- 
mediately after  the  theft  raises  the  pre- 
sumption of  theft  against  the  person  in 
whose  possession  stolen  ghee  is  found. 
,But  the  law  is  clear  that  in  order  to  raise 
jtlns  presumption  legitimately,  the  pos- 
'session  of  stolen  property  should  be  exclu- 


sive as  well  as  recent .  Possession  implies 
not  only  the  physical  act  of  detention  bub 
also  an  intention  to  possess  which  is 
known  to  civil  lawyers  as  the  animus- 
possidendi  In  the  present  case  would  the 
fact  that  the  earthen  jar  was  found  in  the 
van  covered  with  the  bedding  belonging, 
to  some  of  the  applicants,  be  sufficient  to 
impute  exclusive  possession  to  the  indivi- 
dual accused  persons  ?  The  learned  pleader 
for  the  applicants  contends  that  it  is  pos- 
sible that  the  theft  of  the  ghee  and  the 
concealment  of  the  jar  might  well  have 
taken  place  without  one  or  the  other  of 
the  applicants  being  aware  of  it.  It  is 
equally  plausible  to  argue  that  the  theft 
and  concealment  might  have  been  effected 
by  one  or  more  of  the  porters  or  the  con- 
stable who  had  accompanied  them  with- 
out the  other  participating  in  it  It  seems 
to  me  impossible  to  impute  possession 
merely  because  the  applicants  had  know- 
ledge 

The  learned  Public  Prosecutor  while 
admitting  that  on  this  aspect  of  the  case, 
exclusive  possession  may  not  perhaps  be 
brought  home  to  each  of  the  applicants, 
yet,  it  would  be  impossible  to  exonerate 
them  from  abetment  But  it  seems  to 
me  that  mere  knowledge  or  standing^ 
while  an  offence  of  this  kind  was  being] 
committed  either  by  the  constable  or  the 
other  porters  cannot  be  covered  by  thej 
definition  of  abetment  under  the  Indian! 
Penal  Code  It  may  well  have  been  that! 
there  was  neither  conspiracy  nor  instiga- 
tion nor  intentional  aid  by  some  act  or 
illegal  omission. 

I  am,  therefore,  not  satisfied  that  exclu- 
sive possession  which  as  the  authorities 
show  is  necessary  to  attract  the  presump- 
tion of  theft  under  S  114,  Evidence  Act 
can  be  imputed  to  the  applicants  in  the 
present  case, 

The  result  is,  that  the  conviction  and 
sentence  under  S  379,  1  P  C  ,  recorded 
against  them  must  be  set  aside  and  this 
application  allowed. 

Their  bail-bonds  to  be  cancelled 

Rupchand  Bilaram,  A.  J.  C  — I  con- 
cur with  my  learned  brother  that  the  con- 
victions of  the  appellants  cannot  possibly 
stand. 

It  is,  no  doubt,  true  that  if  all  the  ap- 
pellants were  in  joint  possession  of  the 
stolen  property  a  presumption  would  arise 
that  all  of  them  were  either  thieves  or 
receivers  of  stolen  property:  cf.Halsbury's 
Laws  of  England,  Vol.  9,  para,  1359:  B. 
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v  Thomas  Smith  (l),  B.  v.  Payne  (2)  and 
B   v   Cook  (3), 

But  before  such  a  presumption  could  be 
raised  it  was  incumbent  on  the  Crown  to 
prove  (a)  that  each  one  of  the  appellants 
had  either  physical  or  constructive  pos- 
session of  the  stolen  property  or  any  part 
of  it  or  (b)  that  one  or  more  of  the  appel- 
lants had  possession  of  the  stolen  property 
or  any  part  of  it  either  physical  or  con- 
structire  on  behalf  of  themselves  and  the 
other  appellants  and  to  the  knowledge  of 
the  other  appellants 

Now  possession  qua  the  Criminal  Law 
has  been  defined  as  under. 

"A  moveablc  thing  is  said  to  bo  in  the  pos- 
session of  a  person  when  ho  is  so  situated  with 
respect  to  it  that  he  has  the  power  to  deal 
with  it  asi  owner  to  tho  exclusion  of  all  other 
persons,  ,mrl  whon  tho  circumstances  are  such 
that  ho  may  bo  presumed  to  intend  to  do  so 
in  cnsc  of  need  "  Steph.  Or  210,  211  referred 
to  in  Stroud's  Judicial  Dictionary,  p.  151G. 

Where  a  person  is  in  physical  or  man- 
ual possession  of  any  stolen  property  im- 
mediately after  its  theft  no  difficulty 
whatsoever  arises  In  such  a  case  it  goes 
without  saying  that  in  the  absence  of  any- 
thing to  the  contrary  he  has  the  physical 
power  of  dealing  with  it  as  his  own  and, 
therefore,  it  is  open  to  the  Crown  to  rely 
upon  tho  presumption  that  he  intends  to 
denl  with  it  as  his  own  to  the  exclusion 
of  others  if  need  bo  But  if  he  is  not  in 
manual  possession  of  tho  stolon  article  tho 
case  of  tho  Crown  is  not  so  simple  There 
must  be  evidence  to  prove  that  the  stolen 
property  was  found  either  in  the  manual 

bsession  of  the  wife,  clerk  or  servant  of 
the  accused-  see  S.  27  of  the  Code,  or 
that  it  was  found  in  a  place  anrl  under 
circumstances  so  as  to  ]ustify  tho  in- 
ference that  the  accused  knew  of  its  exis- 
tence at  that  place  and  that  the  same  was 
under  his  effective  control  It  is  only 
then  that  a  legitimate  presumption  may 
be  raised  that  the  accused  retained  con- 
structive possession  of  the  property  with 
the  requisite  intention  of  dealing  with  it 
as  his  own 

If  the  Crown  wishes  to  secure  a  convic- 
tion against  moro  persons  than  one  on  the 
ground  that  all  such  persons  were  in  joint 
possession  of  the  stolen  property  its  task 
is  still  more  difficult  It  must  further 
be  proved  that  the  stolen  property  was 
either  in  the  physical  possession  of  each 

(1)  [1855]  24  L.  J.  M.  C,  134. 

(2)  [190D]   3  Or.  Ap.  R.    259, 

(3)  28  Cr.  Ap.  R.  91. 
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one  of  the  accused  or  olse  that  it  was  in 
the  possession,  physical  or  constructive, 
of  one  or  more  of  them  on  behalf  of  and  to 
the  knowledge  of  the  other  accused  per- 
sons and  that  each  one  of  them  intended 
to  possess  it  for  their  joint  use  and  to  the 
exclusion  of  persons  other  than  them^ 
selves  By  way  of  simple  illustration  of 
the  circumstances  under  which  a  pre- 
sumption of  guilt  may  or  may  not  be 
raised  it  has  been  said  that  where  stolen 
articles  are  found  on  the  person  of  an 
accused  person  or  in  a  locked  up  house  or 
room  or  in  a  box  of  which  he  kept  the 
kev  there  would  be  fair  ground  for  calling 
upon  him  for  his  defence,  but  if  they  are 
found  lyinft  in  a  house  or  room  in  which 
ho  lived  jointly  with  others  equally  cap- 
able with  himself  of  having  committed 
the  theft  or  in  an  open  box  to.  which 
others  had  access,  this  would,  in  the  ab- 
sence of  further  evidence,  raise  no  definite 
presumption  of  his  guilt.  Best  on  Evi- 
dence, para  212,  and  moro  so  it  would 
raise  no  definite  presumption  of  the  guilt 
of  each  of  the  other  co-occupants  or  ]omt 
users  of  the  house  room  or  box  either  in- 
dividually or  collectively  as  being  thieves- 
or  receivers  of  stolen  property 

Now  in  the  present  case  there  was  no, 
legal  evidence  to  prove  that  the  stolen 
ghee  was  in  the  possession  of  any  one  of 
the  appellants  and  much  less  to  prove 
that  such  possession  as  any  of  them  might 
be  presumed  to  have  was  on  the  joint  ac- 
count of  himself  and  the  other  appellants- 
or  to  their  knowledge 

The  stolen  ghee  was  found  in  a  railway 
waggon  where  oich  of  the  appellants  had 
an  equal  right  fco  travel  No  one  of  them 
could  exclude  the  others  from  getting 
into  or  getting  out  of  the  waggon  or  bring- 
ing any  thing  therein.  If  any  person  had 
effective  control  over  tho  waggon  or  its 
contents  it  was  the  police  constable 
whose  duty  it  was  to  keep  a  watch  over 
the  train  and  he  is  noL  before  us 

At  the  railway  stations  where  goods 
had  to  be  loaded  or  unloaded  the  appel- 
lants were  liable  to  be  sent  off  to  different 
waggons  for  work  and  when  there  was  no 
work  to  be  done  they  were  at  liberty  to 
loiter  about  anywhere  on  the  platform 
Without  any  further  evidence  it  is  dim- 
cult  to  raise  a  presumption  that  all  or 
any  one  of  them  knew  that  the  stolen 
ghee  was  brought  into  the  waggon,  and 
even  if  they  know  of  it,  that  the  moment 
it  was  brought  into  the  waggon  all  of. 
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•them  canoe  to  possess  it  jointly  or  that 
they  intended  to  deal  with  it  jointly  for 
their  benefit  so  as  to  raise  the  further  pre- 
sumption that  they  were  either  thieves 
or  receivers  of  the  stolen  ghee 

With  all  respect  I  ,im  constrained  to 
hold  that  though  a  lot  of  suspicion  might 
'exist  against  nil  the  appellants  this  was 
|not  a  case  in  which  they  should  have  heen 
put  upon  their  defence  For  these  reasons 
I  agree  that  the  convictions  and  sentences 
against  all  the  accused  should  he  quashed 

S  L./R  K.  Application  allowed 


A  I  R.  1929   Sind    12 

WILD,  J  C  ,  AND  RrrcHAND 
BILARAM,  A  J  C 

Haswnial — Defendant — Appellant, 
v 

Sah  ibo — Plaintiff — Respondent. 

Civil  Revn.  Appln  No  1G  of  1928, 
Decided  on  26th  July  1928,  from  order 
of  1st  Asst.  Judge,  Hyderabad  (Sind), 
in  Civil  Appeal  No.  77  of  1925 

Civil  P.  C.,  O.  23,  R.  3— Petition  of  com- 
promUe  accepted  by  parties — Judge  order- 
ing decree  to  be  paaied  in  terms  of  compro- 
mise, but  omitting  to  order  compromise  to 
be  recorded— Provisions  of  O.  23  are  suffi- 
ciently complied  with — Defect  if  any  is 
cured  by  provisions  of  S.  99 — Appellate 
Court  cannot  go  behind  compromise  and 
•order  retrial  on  merits 

Where  fche  petition  stating  that  the  parties 
had  arrived  nt  a  compromise  w.n  road  out  to 
both  the  parties  who  accepted  its  terms  and 
the  Judge  made  a  note  at  the  back  of  the 
petition  as  follows  "  Paitio?  present.  After 
hearing  it  thpy  consent  to  its  terms.  Older 
that  the  decree  be  passed  in  terms  of  the 
•compromise." 

Held  :  tht\t  the  order  passed  by  the  Sub- 
Judge  was  a  sufficient  compliance  with  the 
provisions  of  that  order  and  even  otherwise 
the  defect  if  any  was  sufficiently  cured  by  the 
provisions  of  S.  90,  and  that  the  failure  of  the 
Sub-Judge  to  add  in  his  order  the  wordy 
J1  the  compromise  be  recorded  "  gave  no 
jurisdiction  to  the  Jnclgp  of  the  appellate 
•Court  to  go  behind  the  compromise  which  had 
been  validly  made  and  to  order  that  the  suit 
be  tried  on  the  merits.  [P  12  C  2] 

Dipchand  Chandumal — lor  Appellant  ^ 
Tahilram  Maniram — for  Respondent 

Judgment. — The  facts  giving  rise  to 
this  application  are  simple. 

The  plaintiff-respondent  instituted  a 
suit  against  the  defendant-appellant  for 
recovery  of  Rs  2,700  for  work  done  on 
the  defendant's  building  His  claim  was 
-disputed  After  one  witness  was  ex- 


amined both  parties  requested  the  presid- 
ing Judge  to  inspect  the  building. 
They  took  with  themselves  a  written 
petition  wherein  it  was  stated  that  the 
parties  had  arrived  at  a  compromise  by 
which  there  was  to  be  a  decree  m  favour 
of  the  plaintiff  for  a  sum  of  money  which 
was  left  blank  and  that  the  defendant 
was  to  pay  that  sum  within  three  months 
of  the  date  of  tho  decree  At  the  pre- 
mises there  was  n  discussion  between  the 
pirties  as  to  the  amount  which  tho 
defendant  should  pay  and  the  Judge  sug- 
gested the  figure  of  Rs  1,900  which  was 
accepted  by  both  parties  That  figure 
was  inserted  by  the  pleader  of  one  ol  the 
parties  in  the  petition  which  was  handed 
over  to  the  Judge  The  petition  was 
then  read  out  to  both  the  parties  who 
accepted  its  terms  and  the  learned  Judge 
made  a  note  at  the  back  of  the  petition 
which  is  as  follows  : 

11  Parties  present  After  hearing  it  they 
consent  to  its  terms.  Older — th.it  the  decree 
be  passed  in  terms  of  the  compromise." 

It  appears  that  a  few  days  later,  the 
plaintiff  felt  that  he  should  have  received 
more  than  the  figure  given  by  the  Judge 
and  filed  an  appeal  to  the  District  Court 
purporting  to  be  an  appeal  under  O  43, 
R.  1,  Cl  (m),  Civil  P.  C,  denying  that 
he  had  agreed  to  accept  tho  figure  of 
Rs  1,900  The  learned  Assistant  Judge 
who  heard  the  appeal  sent  for  n  report 
from  the  Sub- Judge  and  hold  that  the 
story  of  the  plaintiff  was  false,  but  set 
aside  the  compromise  on  the  ground  that 
the  learned  Sub- Judge  had  passed  no 
formal  order  recording  the  compromise 
before  passing  the  decree  in  favour  of  the 
plaintiff  and  that  this  omission  was 
fatal  to  fcho  decree  which  folio weil  Ho 
accordingly,  set  aside  tho  decree  passed 
by  the  learned  Sub-Judge  and  sent  tho 
case  back  to  him  for  trial  on  the 
ments 

In  our  opinion  the  order  passed  by  the 
learned  Sub- Judge  was  si  sufficient  com 
plianco  with  the  provisions  of  that  order 
and  even  otherwise  the  defect  if  any  was 
sufficiently  cured  by  the  provisions  of 
S  99,  Civil  P  C.  The  sections  pro- 
vides : 

11  No  decree  shall  bo  reversed  or  snbHtan- 
tially  varied,  nor  shall  any  case  be  remanded, 
in  appeal  on  account  of  any  misjoinder  of 
parties  or  causes  of  action  or  any  error,  defect 
or  irregularitiy  in  any  proceedings  in  the  suit, 
not  affecting  the  merits  of  the  case  or  tho 
jurisdiction  of  the  Court." 
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It  would  also  appear  that  the  failure 
of  the  learned  Sub- Judge  to  add  in  his 
order  the  words  "  the  compromise  be 
recorded  "  gave  no  jurisdiction  to  the 
learned  Judge  of  the  appellate  Court  to 
go  behind  the  compromise  which  had 
been  validly  ran.de  and  to  order  that  the 
suit  be  tried  on  the  merits 

We  accordingly  allow  this  revision 
applicition  and  maintain  the  ]udgmont 
and  deofee  passed  by  that  Court  The 
defendant  to  bear  the  costs  of  the  first 
appellate  Court  and  this  Court 

D.B  /R.K.  Application  allowed. 
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RUPCHAND  BILARAM,  A  J   C 

Allibhoy    Adamji    Sheikh  ' 
Plaintiff 


Gordhandai 
Orism.il    Civil    Suit    No.    846  of  1927, 
Decided  on  30th  March  1928 

(a)  Bombay  Rent  (War  Restrictions)  Act 
(2  ok  1918),  S.  9  (2)—  Tenant  making  default 
in  payment  of  rent  eyen  when  demanded  —  He 
harassing  landlord  by  his  conduct  —  He  subse- 
quently tendering  overdue  rent  —  His  conduct 
is  satisfactory  cause  within  S  9,  Cl  (2)  — 
Subsequent  tender  or  payment  in  Court  is  of 
no  avail. 

A  person  S  was  in  occupation  of  a,  toii>_>nipn't 
of  small  premises  within  the  meaning  of  Born- 
bay  RMit  (W*r  Restrictions)  Acb,  of  1918  Nofcicu 
of  o](iuuin~int;  was  given  to  him  by  the*  landlord. 
He  liAfl  in.id-3  d^tault  in  payment  of  rent  for 
three  months  prior  to  thi«  noticj  and  had  be^n 
very  inegiiKir  n  the  payment  of  rent  oveii  be- 
foru  tint.  1L  fa,i  loci  to  pay  rent  oven  when 
demands  wer3  made  evjry  month  by  tho  land- 
lord's in  "tit  a  on  thrt  tenant's  premises  His 
conduct  in  gaueral  showed  that  he  was  bent  on 
harassing  th  )  landlord.  Hu  subsequently  ten- 
dered the  ovcrduo  runt  and  pL\id  the  same  in 
the  Court 

Hell  that  the  conduct  of  the  tenant  was 
satisfactory  c'auso  within  the-  moaning  of  S  9 
(2)  His  subsequent  tender  or  pavmont  in  Court 
was  of  no  avail  and  it  was  not  competent;  for 
any  Court  to  condone  his  failure  to  p,iy  rent 
eithir  under  S.  114,  T  P  Act,  or  under  any 
other  Act  A  I  R,  1923  Bom  3S7  and  Ri  ewfr 
v  Jacobs,  (1923)  1  A'.  13.  52fl,  Bel  on 

[P  15  C  1] 

*  (b)  Transfer  of  Property  Act,  S.  108, 
Cl.  (i)  —  S  108  does  not  require  lessor  to 
make  demand  of  rent  —  Proper  place  for  pay- 
ment of  rent  is  landlord's  residence  or  placs 
of  business. 

Section  108,  Cl.  (i),  T.  P.  Act,  makes  it  obli- 
gatory on  the  tenant  to  pay  or  tender  at  tho 
propsr  time  and  place  tho  ront  due  to  the  less- 
or or  his  agent  and  there  is  nothing  in  the  sec- 
tion to  require  the  lessor  to  make  a  demand. 


Further  so  far  as  this  country  is  concerned  in 
thn  absence  of  any  controlling  agreement,  the 
customary  place  for  payment  of  rent  IB  the 
landlord's  residence  or  other  usual  place  of  his 
business  4  C.  W.  N.  324,  Rel.  on.  [P  14  C  2.] 
Pahlaisiny  B  Advam—toT  Plaintiff. 
K  V  Casteilino — for  Defendant 
Judgment  — This  is  a,  suit  for  eject- 
ment of  the  defendant  who  is  in  occupa- 
tion of  -a  tenement  which  falls  within  the 
definition  of  small  premises  within  the 
meaning  of  the  Bombay  Rent  (War  Rest- 
rictions) Act  of  1918  It  is  based  on  two 
grounds  :  first,  that  the  defendant;  had 
'made  default  in  pivment  of  re  it  for  three 
months  prior  to  tho  notice  of  ejectment 
on  which  the  present  suit  is  based,  and 
secondly,  that  the  defendant  had  been 
ven  irregular  in  payment  of  rent  even  be- 
fore that  notice  and  was  troublesome  in 
several  respects,  -and  that  his  conduct  in 
general  al.orded  the  plaintiff  a  satisfac- 
tory ciuc^  within  the  meaning  of  Cl  (2), 
S.  9  of  the  principal  Act  2  of  1918  to 
as*  for  his  cjecitmcnt  The  evidence  in 
this  cue  is  mostly  documentary  From 
the  'account  produced  by  the  plaintiff's- 
uiehta  it  is  abundantly  clear  that  prior  to 
1st  November  1926,  the  defendant  very 
often  paid  nis  rent  at  the  end  of  two 
months  and  sometimes  at  the  end  of  three 
months  The  rent  from  November  1926, 
to  February  1928,  was  overdue  On  7th 
M-arch  1927,  the  plamtitf  gave  the  first 
notice  of  ejectment,  Ex.  4,.  wherein  he 
complained  of  the  n  on -pay  meat  of  rent 
for  the  preceding  four  months  and  asked 
for  Rs  JH-H-0  bpinfi  paid  to  him  as-  over- 
due ii?nt  Tins  a  lumit  was  slightly  in 
excels  ot  the  standaid  rent  From  No- 
vember 1926,  the  plaintiff  was  entitled  to 
chaise  ten  per  cent  moie  than  the  rent 
payable  beicno  thai  date  which  was  R&_ 
7-14-9  The  rent  due  to  him  for  -four 
months  was,  therefore,  Rs  36-11-0  and 
not  R^.  38-8-0  Apparently,  there  was  a 
mistake  made  by  the  plaintiff's  mehta  in 
calculating  tho  overdue  rent  There  is  no 
allegation  much  less  proof  that  the  plain- 
tiff intended  to  claim  more  than  the 
authorized  rent  Instead  of  pointing  out 
the  mistake  to  the  plaintiff,  or  paying 
such  amount  as  the  defendant  admitted  to 
be  due,  he  applied  to  the  Rent  Controller 
to  fix  the  standard  rent  :  vide  his  appli- 
cation Ex  19-A  dated  19th  March  1927, 
and  pending  the  decision  of  the  Rent  Con- 
troller withheld  payment  of  rent 

On  30th  April  1927,  the  pleaders  sent  a 
letter  in  Ex   5  intimating  to  the  plaintiff1 
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that  the  standard  reat  had  been  fixed  at 
Bs  U-7-0  and  that  they  were  enclosing  a 
•chqque  for  Bs  56-10-0  being  the  rent  for 
•six  months  which  was  due  up  to  that 
date.  The  cheque  was  not  honoured  by 
the  bank  on  which  it  was  drawn  on  the 
ground  that  the  alterations  and  figures  in 
the  cheque  required  full  signatures  of  the 
drawer.  The  cheque  was  returned  to  the 
defendant  and  a  demand  made  on  him  on 
25th  May,  to  pay  up  the  overdue  rent  in 
cash,  vide  Ex  7  Ho  made  payment  on 
or  about  7th  June  but  allowed  the  rent  of 
the  month  of  May  to  remain  again  in 
arrears  On  9th  June,  he  anil  certain 
other  tenants  sent  a  petition  to  the  Bent 
Controller  complaining  against  the  con- 
duct of  the  plaintiff  in  closing  the  door 
leading  up  to  the  roof  of  the  building 
wibh  the  object  of  preventing  the  tenants 

om^ sleeping  on  the  roof  This  was  a 
serious  allegation  to  be  made  against  the 
landlord  as  it  exposed  him  to  a  penalty 
under  3.  8  of  the  Act  for  disturbing  the 
convenience  of  the  tenants  of  small  pre- 
mises and  the  plaintiff  was  ordered  to  re- 
move the  lock  :  vide  the  application  Ex. 
12-A  and  the  order  Ex.  19  There  is  no 
doubt  whatsoever  that  this  application 
was  engineered  by  the  defendant.  The 
plaintiff  Appealed  to  the  Bent  Controller 
against  that  order  denying  that  the  ten- 
ants had  any  right  to  the  use  of  the  roof 
and  asked  for  an  inquiry  into  the  matter 
and  for  inspection  of  the  premises  by  the 
Bent  Controller  The  result  of  the  in- 
quiry and  the  visit  was  that  the  com- 
plaint of  the  defendant  was  found  to  be 
absolutely  unjustified  and  the  previous 
order  was  cancelled:  vide  the  endorsement 
in  Ex.  12-A,  dated  17th  July  1927. 

During  the  pendency  of  this  inquiry 
and  subsequently  thereafter  up  to  15th 
September,  the  defendant  failed  to  pay 
rent,  when  a  second  notice  of  ejectment, 
Ex.  9,  on  which  the  present  suit  is  based, 
was  sent  to  the  defendant  In  answer  to 
that  notice  the  defendant's  pleader  sent  a 
reply,  Ex  10,  dated  22nd  September. 
(After  reproducing  the  contents  of  the 
reply  the  judgment  proceeded).  The  plain- 
tiff refused  to  accept  the  overdue  rent  and 
instituted  this  suit. 

With  regard  to  the  first  ground  on 
which  this  suit  is  based,  it  19  abundantly 
2! ear  from  the  documents  and  the  admis- 
sion of  the  defendant  that  he  did  not  pay 
rent  for  four  months  ending  with  31st 
\ugust  1927.  Bub  his  pleajs  that  no  de- 


mand was  made  on  him  during  these 
months  and  that  in  the  absence  of  a  de- 
mand there  was  no  obligation  on  him  to 
pay  rent 

Now  S.  108,  Cl  (i),  T,  P.  Act,  makes 
it  obligatory  on  the  tenant  to  pay 
or  tender  at  the  proper  time  and  place 
the  rent  due  to  the  lessor  or  his  agent 
There  is  no  question  here  that  the  proper 
time  for  payment  of  rent  for  each  month 
was  at  the  expiry  of  the  month  It  is 
said  that  this  obligation  does  not  arise 
until  a  demand  is  made  There  is  noth- 
ing in  the  section  to  require  the  lessor  to 
make  a  demand.  The  English  rule  whichi 
requires  the  lessor  to  give  a  notice  of  de- 
mand before  exercising  his  right  of  re- 
entry has  no  application  here  And  again 
so  far  as  this  country  is  concerned,  in  the 
absence  of  any  controlling  agreement  the 
customary  phice  for  payment  of  the  rent 
is  the  landlord's  residence  or  other  usua^ 
place  of  his  business  :  Fakir  Lai  v  W. 
G.  Bonnerjt  (l).  It  is  admitted  that  no 
tender  was  made  at  the  plaintiff's  place  of 
business,  but  it  is  contended  that  as  it 
was  usual  and  customary  for  the  plaintiff's 
mehta  to  demand  payment  of  rent  from 
the  defendant  on  the  leased  land  and  as  no 
such  demand  was  made  during  these  fonr 
months  there  was  no  default.  Assuming 
for  the  moment  that  th.it  is  so,  I  hold  on 
the  evidence  that  the  plaintiff's  mehta 
did  make  a  demand  every  month  for  pay- 
ment of  rent  from  the  defendant  on  the 
premises  and  that  the  defendant  failed  to 
pay  the  same.  On  this  point  there  is  the 
word  of  the  plaintiff's  mehta  a  banya  60 
years  old,  as  against^ the  word  of  the  de- 
fendant himself.  It  is  clear  from  the  evi- 
dence of  the  mehta  that  his  sole  duty  is 
to  recover  rents  of  the  building  a  portion 
of  which  is  in  the  occupation  of  the  de- 
fendant and  of  other  buildings  owned  by 
the  plaintiff,  and  that  he  made  several 
demands  on  the  defendant  for  payment  of 
rent  but  with  no  success,  In  his  cross- 
examination  an  attempt  was  made  to 
show  that  during  these  four  months  he 
had  left  Karachi.  But  he  denied  that  ho 
had  left  Karachi  even  for  a  day.  As  a 
matter  of  fact  he  had  recovered  rents  from 
other  tenants,  and  that  if  he  had  been 
out,  it  would  not  have  been  difficult  for 
the  defendant  to  prove  it  to  the  hilt  by 
calling  the  other  tenants  as  his  witnesses. 
Whatever  reason  he  may  have  had  to  de- 
lay payment  of  rent  as  it  became  due,  the 
~li)~[i900]  *  cTwTN.  324. 
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defendant  appeared  to  me  to  be  cantan- 
kerous and  his  demeanour  in  the  witness- 
box  impressed  me  very  unfavourably  Ifc 
appears  that  having  made  a  complaint  to 
the  Bent  Controller  that  his  access  to  the 
roof  to  which  he  claimed  a  right  had  been 
stopped  he  intentionally  declined  to  pay 
rent  and  it  was  only  when  he  received  the 
second  notice  of  ejectment  that  he  realized 
that  his  default  'would  be  availed  of  in 
ejecting  him.  It  is  not  unlikely  that  in 
order  to  forestall  this  suit  he  instructed 
his  pleaders  to  state  in  Ex  10  that  no  de- 
mand had  been  made  to  him  for  payment 
of  rent  There  has  been,  in  my  opinion, 
a  clear  failure  on  the  part  of  the  defen- 
dant to  pay  rent  for  four  months  notwith- 
standing a  demand  made  by  the  mehta  in 
each  of  the  months  Assuming,  therefore, 
that  there  was  no  obligation  on  the  de- 
fendant to  pay  -rent  unless  it  was  de- 
manded, the  defendant  has  committed  a 
breach  of  one  of  the  essential  obligations 
imposed  on  him  under  S  9  (l)  of  the 
principal  Act  and  has,  therefore,  lost  his 
right  to  continue  in  possession  us  a  statu- 
tory tenant.  The  subsequent  tender  by 
(him  of  the  overdue  rent  or  its  payment 
into  Court  is  of  no  ava.il,  and  it  is  not 
competent  for  the  Court  to  condone  such 
failure  either  under  S.  114,  T  P  Act,  or 
any  other  Act  •  Mathuradas  Magamlal 
v.  Nathubai  Vtthaldas  (2)  and  Brewer  v. 
Jacobs  (3),  where  likewise  the  somewhat 
similar  provisions  of  S  212,  Common 
Law  Procedure  Act  of  1852,  were  held  not 
to  apply  to  the  case  of  a  statutory  tenant 
who  had  broken  the  conditions  of  his  ten- 
ancy. 

I  hold,  therefore,  that  the  first  ground 
has  been  fully  made  out. 

It  is  equally  clear  from  the  correspon- 
dence and  the  conduct  of  the  defendant 
that  he  is  bent  upon  harassing  the  plaint- 
iff. He  has  not  only  filed  two  applica- 
tions before  the  Rent  Controller  but  in 
his  last  reply,  Ex.  10,  he  has  raised  fur- 
ther contentious  points.  He  has  com- 
plained that  no  repairs  have  been  done  to 
his  tenement  for  years  'past,  that  the 
plaintiff  is  not  bearing  the  cost  of  supply- 
ing water,  and  that  he  has  prevented  the 
defendant  from  sleeping  on  the  roof  In 
respect  of  the  last  complaint  of  his  though 
the  Bent  Controller  has  decided  against 
him  once  he  threatens  to  move  him  again. 

(2)  A.I.R.  1923  Bom.  38?---=47  Bom    756. 

(3)  [1923]    1    K.B.   528=92  L  J    K  B.  359=67 
S.J.  458=128  L.T.  687=21  L.G.R.  230. 


What  is  satisfactory  cause  within  the 
meaning  of  S.  9,  Cl.  (2)  of  the  principal 
Act  must  necessarily  depend  on  the  facts 
of  each  particular  case,  and  taking  the 
facts  of  this  case  as  a  whole,  I  am  of  opi- 
nion that  the  plaintiff  is  entitled  to  suc- 
ceed on  the  second  ground  as  well,  and  I 
hold  accordingly. 

There  will,  therefore,  be  a  decree  for 
ejectment  for  arrears  of  rent  and  meene 
profits  as  claimed  and  costs,  the  amount 
deposited  in  Court  should  be  paid  to  the 
plaintiff  in  part  satisfaction  of  the  money- 
decree. 

S  N  /R  K  Suit  decreed 

A.  I.  R   1929  Sind  15 

PERCIVAL,  A.  J.  C. 

Emperor 

v. 
E  C  D.  Wheeler— Accused 

Original  Criminal  Sessions  Case  No  35 
of  1927,  Decided  on  16th  February  1928 

Evidence  Act,  S.i.  17  and  21—  Evidence  by 
accused,  on  his  own  behalf,  in  extradition 
proceedings  is  admissible  as  admission  un- 
less barred  by  proviso  to  Evidence  Act 
S.  132. 

Evidence  given  by  an  accused  on  his  own  be- 
half in  oxtraditiou  proceedings  is  an  admis- 
sion by  an  accused  peisoii  and  is,  therefore, 
p  run  a  facie  admissible  in  evidence  under  S.  21; 
and  it  ia,  therefore,  for  the  accused  to  show 
why  it  should  not  be  so  admitted.  No  particu- 
lar formality  is  required  to  enable  an  admis- 
sion by  an  accused  person  to  go  in  as  an  ad- 
mission. A  previous  deposition  is  admissible 
against  the  witness  on  his  subsequent  trial, 
unless  ho  has  brought  himself  within  the  pro- 
tection of  the  proviso  to  S.  132.  39  Cal.  164  and 
45  Cal.  720, 'Atl.  on.  [P  16  C  1,  2] 

T.  G.  Elphmston~toT  the  Crown 

Osborne — for  Accused. 

Order. — In  this  case,  accused  6  Whee- 
ler, as  an  accused  in  the  exbradition 
proceedings  in  London,  which  led  to  his 
being  sent  here  for  trial,  gave  evidencepn 
his  own  behalf  When  the  Public  Prose- 
cutor proposed  to  put  in  that  evidence  as 
evidence  here,  the  learned  counsel  for 
accused  6  stated  that  he  did  not  object  to 
its  going  in.  That  evidence  was  accord- 
ingly exhibited  and  read  out  to  the  jury. 
On  the  following  day,  the  leirned  coun- 
sel for  accused  6  stated  that  he  had  not 
previously  seen  the  evidence,  and  that  on 
hastily  looking  through  it  in  Court  he 
had  not  seen  the  evidence  recorded  jfter 
the  first  part  of  that  evidence  ;  and  that 
on  going  through  it  at  his  leisure^  he 
wished  to  take  objection  to  the  part  of 
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the  evidence  which  was  given  under  cross- 
examination.  He  also  contended  that  the 
accused  is  not  bound  by  a  statement  made 
by  the  learned  counsel  himself  on  the 
spur  of  the  moment  ;  and  that  it  is  for 
the  Court-  to  decide  whether  in  fact  such 
evidence  is  legally  admissible  against  the 
accused  or  not.  On  behalf  of  the  Crown 
it  is  contended  that  :—  1.  The  evidence  is 
admissible  in  evidence  and  2.  It  is  too 
late  to  reject  evidence  which  has  already 
been  exhibited  and  read  to  the  jury. 

I  think  on  consideration  that  it  is  desi- 
rable to  ex -i m me  the  question  of  the  ad- 
inissibilifcy  of  the  evidence,  apart  from  the 
fact  that  the  evidence  has  already  been 
placed  on  the  record;  because  it  would 
still  be  open  to  the  Court  while  addres- 
sing the  jury,  to  ask  the  ]ury  to  disregard 
the  evidence  in  question  on  the  ground 
that  it  was  admitted  by  some  oversight  or 
rcistake  As  to  the  admissibility  of  the 
evidence  there  the  learned  Public  Prose- 
cutor relies  on  S  21,  Evidence  Act  and 
S  1,  English  Criminal  Evidence  Act, 
^898,  and  on  certain  cases,  namely,  In  re 
Rudolph  Stallman  (l)  Emperor  v. 
Banarsi  (2),  Akhoy  Kumar  Mukerjee  \ 
Emperor  (3)  and  Emperor  v.  Nom  Gopal 
Gupta  (4)  On  behalf  of  accused  6,  the 
main  contention  is  that,  as  an  accused 
person  cannot  be  examined  on  oath  and 
cross-examined  in  India,  his  evidence 
given  under  cross-examination  in  England 
as  an  accused  person  in  connexion  with 
the  same  offence  cannot  be  admitted  in 
evidence  here 

A  reference,  however,  to  S.  17  and  S. 
21,  Evidence  Act,  shows  that  t!he  word- 
ing is  very  wide  The  evidence  in  ques- 
tion is  an  admission  by  an  accused  person 
and  is,  therefore,  prima  facie  admissible 
in  e\idenco  under  8.  21  ;  and  it  is,  there- 
fore, for  the  accused  to  show  why  it  should 
pot  bo  so  admitted  In  regard  to  confes- 
sions (which  are  a  form  of  admission)  to 
police  officers,  and  in  certain  other  cases 
such  admissions  are  specifically  excluded 
by  the  Evidence  Act,  and,  therefore,  in 
respect  of  them,  the  general  provisions  of 
S  21  &re  superseded  ;  but  there  is  no  such 
special  provision  superseding  S.  2L  in 
this  case. 

(1)  [1912]  39  Cal.  164  =  15  C.  W.  N.  1053  = 

12  I,  C.  273  =  H  C.  L.  J.  375. 

(2)  A.  I.  R.  1924  All.  381  =  46  All.  254. 

(3)- [1918]  45  Cal.  720  =  27  U.  L.  J.  91  =  45 

I.  C.  999  =  22  C.  W.  N.  405. 
(4)  [1911]  SBCftl.  559  =  101.  C.  582=  15 

C.  W.  N.  593. 


The  oases  cited  by  -  the  learned  Public 
Prosecutor  do  not  refer  to  the  exact  point 
now  under  consideration  The  ease  repor- 
ted as  In  re  Rudolph  Stallman  (l),  how- 
ever, shows  that  the  evidence  recorded  in 
the  extradition  proceedings  is  admissible; 
and,  therefore,  it  is  for  the  defence  to 
show  affirmatively  why  a  particular  ad- 
mission included  in  evidence  which  is  le- 
gally admissible  here  should  be  excluded 
It  may  be  noted  that  no  particular  forma- 
lity under  the  Indian  Law  is  required  to 
enable  an  admission  by  an  accused  person 
to  go  in  as  an  admission;  for  instance  in 
this  very  case  a  letter  by  accused  6  has 
been  put  in  by  the  prosecution 
.  If  it  is  contended  that  evidence  on  oath 
by  an  accused  person  cannot  be  used 
against  him  in  connexion  which  the  same 
offence,  there  are  plenty  of  cases  to  show 
that  that  can  be  done,  for  instance 
Aklioy  Kumar  Mukarjee  v.  Emperor  (3) 
cited  above.  It  is  there  laid  down  that 

"  a,  previous  deposition  is  admissible  against 
the  witness  on  his  subsequent  trial,  unless  he 
has  brought  himsalf  within,  the  protection,  o: 
the  proviso  to  S,  132,  Evidence  Act" 

(this  exception  has  not  been  contender 
in  the  case).  If,  therefore,  A  gives  evi 
dence  against  B  in  connexion  with  ar 
offence  committed  by  A  and  B  together 
that  admission  of  A  can  be  used  against  /. 
himself  if  he  is  put  on  his  trial  Then 
is,  therefore,  no  inherent  reason  why  ar 
admission  given  in  evidence  by  an  accusec 
person  should  not  be  used  against  him  ir 
respect  of  the  same  offence  The  onlj 
difference  between  the  two  case's  is  tha 
in  that  cise  A  has  given  evidence  agains 
B.  In  this  case  A  has  given  evidence  01 
his  own  behalf  in  certain  judicial  procee 
dings  connected  with  his  own  case 

I  have  already  held  that  the  evidenci 
of  Anstey  in  the  extradition  proceeding 
cannot  be  used  against  the  present  accuset 
6.  But  in  respect  of  Anstey,  certain  othe 
sections  are  to  be  considered,  namely,  S 
33  and  to  some  extent  S.  2L,  Evi 
dence  Act.  Here  S  21,  Evidence  Act 
applies  ;  and  the  provisions  of  tha 
section  are  not  superseded  by  any  othe 
section  applicable  in  this  ca.se.  I  hole 
therefore,  that  the  evidence  in  questior 
which  has  already  been  exhibited  an 
read  to  the  ]ury,  is  admissible  in  evi 
dence  in  this  case  as  against  accused 
only. 

S.L  /R  K  Order  accordingly. 
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A.  I.  R.  1929  Sind  17  (1) 

WILD,  J.  C  ,  AND  ASTON,  A.  J  0. 

Sher  Mahomed — Accused — Applicant, 
v. 

Emperor — Opposite  Party 

Criminal  Revn  Appln  No  201  of  1928, 
Decided  on  19th  November  1928,  from 
order  of  Resident  Mdg  ,  Rohn. 

Criminal  P  C.,  S  190  (1)  (b)— Proceedings 
for  murder  started  against  A  —  Some  witnes- 
ses stating  the  murderer  to  be  3/  and  not  A — 
Magistrate  suspending  proceedings  against  A 
•and  directing  proceedings  against  M  —  Pro- 
cedure is  not  illegal  but  not  suitable  —  .4 
should  be  discharged  or  acquitted  before 
proceeding  against  M  —  Criminal  P.  C., 
S.  209 

Quo  A  was  challanod  by  the  police  for  mur- 
der. In  the  courso  of  comrrutcul  proceedings 
tho  Magistrate  found  Lhafc  thoro  wcro  so  mo 
•witnesses  who  s:iid  that  the  murderer  was  not 
.4  hut  M.  The  Magistrate  therefore  proposed  to 
suspend  further  proceedings  against  A  and 
directed  that  proceedings  on  tho  charge  of 
murder  should  bo  started  against  M  with  tho 
intention  of  committing  one  or  thu  other  to  tha 
Sasaioiis  Court. 

Held  that  the  procedure,  though  not  ille- 
gal, was  not  suitable.  The  Magistrate  should 
either  commit  A  to  the  Sessions  Court  or,  if 
ho  is  not  satisfied  that  there  are  sufficient 
grounds  for  committing  him  to  the  Sessions 
Court,  should  discharge  him,  and  that  further 
proceedings  should  not  be  taken  against  M  un- 
til A  ia  either  convicted,  acquitted,  or  dis- 
charged. [P  17  C  2] 

Nihchaldas  T.  Vazirani  —  for  Appli- 
cant 

C.  M    Lobo — for  the  Crown. 

Judgment  —  The  facts  which  givo 
rise  Lo  this  revision  application  are  as 
follows  : 

A  murder  was  committed  on  22nd  March 
of  this  year  and  one  Sadar  was  challaned 
by  the  police  Tho  case  against  him  wag 
hoard  but  in  the  course  of  it,  the  learned 
Resident  Magistrate,  Ilohri,  found  that 
there  were  three  witnesses  who  said  that 
the  murderer  was  not  Sadar  but  the  pro- 
sent  applicant  Sher  Mahomed  The 
learned  Magistrate  thinks  that  these 
three  witnesses  are  entitled  to  as  much 
credence  as  the  prosecution  witnesses 
against  Sadar  He  is  therefore  proposing 
to  suspend  further  proceedings  against 
Sadar  and  is  directing  that  proceedings 
on  the  charge  of  murder  should  be  started 
against  tho  applicant  Sher  Mahomed  The 
intention  of  the  learned  Magistrate  is 
that  after  recording  the  evidence  against 
Sher  Mahomed,  he  will  be  in  a  position 
either  to  commit  one  or  the  other  to  the 
Sessions  Court. 

1929  S/3  &  4 


It  is  argued  that  this  procedure  is  not 
legal.  But  we  are  not  prepared  to  hold 
that  this  procedure  is  not  allowed  undei 
S.  190  (1)  (b),  Criminal  P.  C  At  the  same 
time,  it  seems  to  us  that  the  procedure 
proposed  is  not  suitable  The  evidence 
against  Sadar  has  been  fully  recorded  and 
it  is  improper  that  there  should  bo  any 
further  delay  The  evidence  which  the 
learned  Magistrate  may  record  in  the 
proceedings  against  Sher  Mahomed  would 
not  be  strictly  speaking  relevant  and  he 
therefore  ought  to  make  up  his  mind 
without  having  recourse  to  them. 

We  therefore  direct  that  the  learned 
Magistrate  should  either  commit  Sadar  to 
the  Sessions  Court  or  if  ho  is  not  satisfied 
that  there  are  sufficient  grounds  for  com- 
mitting him  to  tho  Sessions  Court  should 
discharge  him,  and  that  further  proceed- 
ings should  not  be  taken  aguinst  Sher 
Mahomed  until  Sadar  is  either  convicted, 
acquitted  or  discharged 

R  K.  Order  accordingly. 


A  I  R.  1929  Sind  17  (2) 

DE  SOUZA.  AND  RUPCHAND 

BILAHAM,    A  J.  Cs. 

Wah    Mahomed — Accused — Appellant 

v 
Emperor — Opposite   Party. 

Criminal  Appeal  No.  237  of  1927,  De- 
cided on  29th  March  1928,  from  judg- 
ment of  Soss  Judge,  Sukkur,  D/-  21sb 
November  1927 

(a)  Penal  Code,  Ss.  380  and  442— "  Build- 
ing includes    structure    whether  covered    or 
not  and  made  of  any    material. 

A  building  within  tho  meaning  of  Ss.  380 
arid  442,  includes  a  structure  whether  covered 
or  not  and  made  of  nny  materials  whatso- 
ever. Tho  limitations  imposed  by  the  legis- 
lature on  buildings  referred  to  in  Sa.  380  and 
442  are  not  as  to  the  nature  of  their  structures 
or  the  materials!  of  which  they  arc  mado  but 
to  the  use  to  which  such  structures  are  in- 
tended to  be  put.  [P  18  C  2] 

A  court-yard  attached  to  the  living  room  a 
walled  in  on  all  sides  and  provided  by  a  door 
leading  to  tho  street  comos  within  the  pur- 
view of  tho  soction  •  Moir  v.  Williams,  (1892) 
1  Q  B.  264,  Ref.  ;  35  P.  R.  1879  Cr  ;  A.  I.  R. 
192G  Lah.  28  ,  G  N.  W.  P.  R.  307  and  A.  I.  R. 
1925  Lah.  117,  Fell.  57  P.  R  1897  Ci  ;  28  P.  P. 
1905  CV  ,  24  P.  R.  1914  Cr.  and  11  P.  W.  R. 
1919  Cr,  Dist.  [P  19  G  1] 

(b)  Penal    Code,  S.    442— Intention    as    to 
use    of    particular    structure    depends  upon 
particular   facts. 

Whether  any  particular  structure  or  any 
**urt  of  ib  wae  intended  aa  a  human  dwelling 
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or  as  a  plaoe  of  worship  or  for  custody  of 
property  must  necessarily  depend  on  the  facts 
of  each  case.  [P  18  0  2] 

C.  M  Lobo—toT  the  Crown. 

Judgment. — The  facts  of  this  case 
are  simple  and  have  been  proved  beyond 
doubt. 

It  appears  thab  the  complainant  was 
aroused  by  a  sound  in  his  court-yard  and 
on  going  out  found  the  accused  there 
Thereupon  the  accused  threw  at  him  an 
iron  bar  which  struck  the  complainant; 
on  tho  right  side  under  his  arm  pit  In 
spite  of  it  he  grappled  with  the  accused 
and  after  a  struggle  overpowered  him 
Two  of  tho  tenants  who  lived  in  tho  same 
pirt  of  the  building  cimo  up  on  his  cries 
and  helped  him  to  tie  up  the  accused  who 
•was  thereafter  handed  over  to  tho  police 

On  those  facts  the  accused  hab  been 
convicted  and  sentenced  to  ten  years' 
rigorous  imprisonment  under  S  458, 
I  P  C  ,  as  he  had  certain  previous 
convictions. 

The  accused  has  appealed  to  us  from 
jail  and  his  appeal  has  been  admitted 
for  consideration  of  tho  following  two 
points  : 

(1)  Whether    the    court-yard    WAS     a 
building  within    the  detmition  of    S.  4.42, 
I.  P.  C  ,  arid 

(2)  Whether  there    was  preparation  by 
him,  to    cJiuse  hurt     within  the    meaning 
of  S   458,  I     PC,  when   he  committed 
house-breaking  ? 

Now  S  442  defines  house-trespass  as 
criminal  trespass  in  any  building,  tent, 
or  vessel  used  . 

(a)  as  a  human  dwelling,  or 

(b)  as  a  place  of  worship,  or 

(c)  as  a  place  for    the    custody    of  pro- 
perty. 

The  expression  building"  is  used  in 
several  other  sections  of  the  Code,  e.  g  , 
S.  288  negligence  in  pulling  down  or  re- 
pairing a  building,  S  380  theft  in  a 
building  and  S  436  mischief  intending  to 
cause  destruction  of  a  building. 

But  it  has  not  been  defined  anywhere 
in  the  Code  and  has  been  the  subject  of 
divergent  judicial  decisions. 

A  few  of  the  decided  cases  appear  to 
have  proceeded  on  the  assumption  that  "  a 
building"  must  necessarily  be  an  enclo- 
sure made  of  bricks  or  stones  and  covered 
over  by  a  roof.  That  was  the  definition 
given  by  Lord  Esher,  M.  B  ,  in  Moir  v. 
Williams  (l)  in  a  civil  suit  where  the 

(1)  [189i]  1~Q.  B.  '264=^61  L.  J.  M.  C.  33=50 
J.  P.  197=56  L.  T.  215=40  W.  B.  69. 


question  before    the   Court  was  whether 
the  plaintiff  in  that    case  was  entitled  to 
one  fee  or  to  separate  fees  for  supervising 
a  building    consisting  of-  separate   cham- 
bers,   and  the    answer    to    that  question 
depended  on  whether  or  not  eich  of  those 
separate  chambers  was  a  separate    build- 
ing within     the  meaning    of    the  Metro- 
politan Building   Act,  1855 

The  expression  "building"  has  received! 
a  much  more  comprehensive  moaning  in' 
statutes  both  English  and  Indian  relating] 
to  the  powers  and  duties  of  public  and 
loca.1  bodies  such  as  the  municipalities! 
and  is  said  to  include  a  structure  whe- 
ther cjvered  or  not  and  made  of  any; 
materials  whatsoever.  | 

A  bare  reading  of  tho  different  sections; 
of  the  Code  makes  it  abundantly  clear 
that  this  expression  has  been  used  in  the* 
Code  in  its  more  comprehensive  sense  i 

In  S  288,  I  P  C  ,  a  building  wouldj 
include  a  bare  wall  negligently  pulled 
down. 

In  Ss  380  and  142,  I  P  C  ,  a  build- 
ing, a  tent  and  a  vessel  have  all  been  put 
on  the  same  levul  If  an  offence  com- 
mitted in  or  with  respect  to  a  tent  made 
of  unsubstantial  and  inflammable  mate- 
rials and  that  committed  on  tho  deck  of  a> 
vessel  though  open  to  the  sky  require  a» 
severe  punishment,  there  is  no  reason 
why  a  similar  oLtence  committed  in  it 
building  which  is  mide  of  matting  or  is 
open  to  the  sky  should  not  receive  tho 
same  punishment. 

The  limitations  which  appeir  to  huve 
been  imposed  by  the  legislature  on  build- 
ings referred  to  in  Ss  380  and  442  sire 
not  as  to  the  nature  of  their  structures 
or  the  materials  of  which  they  are  made 
but  to  the  use  to  which  such  structures 
are  intended  to  be  put  Whether  any 
particular  structure  or  any  part  of  it  was 
intended  as  a  human  dwelling  or  as  a 
place  of  worship  or  for  custody  of  property 
must  necessarily  depend  on  the  facts  of 
each  cise 

Viewed  from  this  light  several  of  the 
divergent  rulings  are  easily  reconcilable. 

A  small  court-yard  consistmgof  a  wal- 
lel  enclosure  with  four  kothis  or  cham- 
bers opening  into  it  and  an  outer  gite 
leading  into  a  side  street  as  in  Shera  v. 
Empress  (2)  or  an  unroofed  '  warah1  ad- 
joining the  living  room  of  the  complai- 
nant as  in  Ismail  v  Emperor  (3)  wera 

(2)  [1879]  35  P.  R   1879  Or. 

(3)  A.  I.  R.  1926  Lab.  28=6  Lah.  463. 
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pre-eminently  intended  as  part  of  a 
human  dwelling  or  for  custody  of  house- 
hold property  and  were  rightly  held  to 
come  within  the  sections. 

Similarly  a  cattle  yard  enclosed  by 
walls  on  all  four  sides  with  a  gap  in  the 
wall  which  has  been  caused  by  disrepair 
and  was  stopped  by  thorn  brushes  as  in 
Queen  v  Dullee  (4)  or  a  warah  or  a  cattle 
shed  sunuunded  by  walls  ag  in  Niamat  v. 
Emperor  (5)  were  constructions  pre- 
eminently intended  for  custody  of  pro- 
perty. On  the  other  hand,  a  cattle  en- 
closure made  of  thorn  hedges  on  all  sides 
as  in  Sucha  Singh  v  Empress  (6)  or  in 
Emperor  v  Ramzan  (7)  or  a  cdttle  en- 
closure nob  attached  to  any  house,  but 
made  of  one  single  wall  on  one  side  tind  of 
thorn  hedges  on  the  remaining  three  sides 
as  in  Kohmi  v  Emperor  (8)  or  a  Court- 
yard partly  surrounded  by  a  mud  wall 
and  partly  open  witli  one  door  or  gate- 
way, separating  it  from  the  street  as  in 
Sunder  v  Emperor  (9)  are  all  cases  where 
it  may  fairly  be  presumed  that  such 
semi-enclosed  places  were  not  intended 
to  boused  as  humin  dwelling  or  as  places 
for  custody  of  property 

In  the  present  case  the  court-yard 
scaled  over  by  tlie  accused  was  attached 
to  the  living  rooms  walled  in  on  all  sides 
and  was  provided  by  a  door  leidmg  to 
the  street  which  was  secured  and  there 
can  be  no  doubt  that  it  carne  within  the 
purview  of  the  section 

With  regard  to  the  second  point,  it 
would  appear  that  tho  proper  section  to 
be  applied  to  the  circumstances  of  this 
case  was  S  457,  1  P  C  ,  as  the  iron  bar 
with  which  the  accused  hit  the  com- 
plainant was  evidently  brought  in  by  the 
accused  for  the  purpose  of  house-breaking 
and  not  for  the  purpose  of  causing  hurt 
in  the  course  of  his  depredations.  It  is, 
however,  immaterial  whether  the  ac- 
cused is  convicted  under  S.  457  or  S.  458, 
I.  P.  C  ,  as  it  would  have  made  no  diffe- 
rence in  the  sentence  which  has  been 
awarded  to  him.  It  is,  therefore,  not 
necessary  that  the  charge  should  be 
amended 

(4)  6  N.  W,  P.    R.  307. 
(5    A.  I.  R.  1925  Lah.  117. 
(6    [1887]  57  P.  R.  1887  Or. 
(7    [1905]  118  P.   L.  R.  1905  =  28  P.  R.   1905 
Cr.=2  Gr.  L.  J.  420. 

(8)  [1914]  24  P.  R.    1914  Cr.    =208  P.  L.  R. 

1915  =  26  I.  G.  305=16  Or.  L.  J.  1. 

(9)  [1919]  11  P.  W.    R.  1919  Gr.=49  I.   0.  864 

=20  Or,  L.  J.  240. 


For.  these  reasons,  we  confirm  the 
conviction  and  sentence  and  dismiss  this 
appeal 

D.B./R  K.  Appeal  dismissed. 

A.  I.  R   1929  Sind  19 

WILD,  J.  C.  AND  RQPCHAND 

BILARAM,  A  J.  C 
Papurbai — Appellant 
v. 

Cliuhermal  Mulchand  and  others — Res- 
pondents 

First  Appeal  No  18  of  1927,  Decided 
on  19th  November  1928. 

Will— Construction — Hindu  disposing  by 
will  both  ancestral  and  self-acquired  proper- 
ty— Legacies  in  favour  of  widow  and  daugh- 
ters— Residue  to  be  divided  between  two 
sons — Elder  son  a  stepson  of  the  widow- 
Condition  in  the  will  that  elder  son  should 
continue  to  manage  property  and  will  need 
not  be  enforced  if  he  would  look  after  his 
brother,  sisters  and  stepmother  properly  — 
Younger  son  dying  subsequently — Sons  will 
come  in  only  if  there  would  be  residue  of 
property  over  which  testator  had  disposing 
power — Vesting  of  legacies  was  not  intended 
to  be  prevented — Only  distribution  was  post- 
poned— Though  legacies  not  assented  to  by 
executors,  mother  is  entitled  to  her  son's 
half  share  in  the  residue 

One  Jlf,  a  Hindu,  died  on  24th  October  1919 
leaving  behind  him  two  sons  C  and  ft,  a  widow 
P  and  three  daughters.  C  was  the  stepson. of 
P  M  disposed  of  by  will  all  property  inclu- 
ding some  ancestral  property.  Ho  bequeathed 
Rs  10,000  to  each  daughter  and  his  widow. 
The  residue  was  to  be  divided  oetween  the  two 
sons  equally.  Two  executors  wora  appointed 
to  enforce  the  will.  There  was  also  a  provi- 
sion that  if  C  would  continue  to  look  after  his 
stepmother,  brother  and  sisters  properly  it 
was  not  necessary  to  enforce  tho  will  and  C 
should  continue  to  manage  the  property.  If  P 
appeared  dissatisfied  the  will  was  to  bo  en- 
forced at  ouco.  B  died  without  issuo  on  10th 
May  1920.  P  sued  for  her  Rs  10,000  and  Rs. 
30,000  on  behalf  of  her  daughters  and  half  of 
the  residue  as  tho  mother  of  B. 

Held  further-,  was  nothing  in  the  will  to  sug- 
gest that  the  sons  of  the  testator  wore  a  spacial 
object  of  his  bounty  or  that  he  wished  to  leave 
to  them  a  substantial  part  of  hia  self-acquired 
proparty  irr  addition  to  their  shares  m  the 
ancestral  property  which  devolved  on  them  by 
right  of  survivorship.  [^.21  C  2J 

Held  further  :  there  was  also  no  question  of 
any  uncertainty  about  the  intentions  of  the 
testator  as  expressed  by  him  in  his  will.  In 
unambiguous  and  express  terms  the  testator 
bequeathed  to  C  and  B  only  the  residue  of  his 
estate  and  they  can  only  come  in  if  there  is 
such  residue  of  the  property  over  which  the 
testator  had  a  disposing  power  and  in  respect 
of  which  he  had  not  made  any  other  testamen- 
tary disposition  which  was  capable  of  taking 
effect,  [P  21  G  2] 
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Held  further  :  that  thg  clause  parmitting  C 
to  deal  with  the  property  so  long  as  he  behaved 
well  towards  the  other  beneficiaries  was  capa- 
ble of  the  construction  that  it  merely  post- 
poned the  distribution  of  the  legacies  and  did 
not  in  any  way  intend  to  prevent  or  aim  at 
preventing  the  vesting  of  the  legacies. 

[P  22,  C  1] 

Held  f  tilth  fr  \  that  though  the  executors  had 
not  assented  to  the  residuary  bequest  in  favour 
of  B  before  his  death,  such  bequest  was  trans- 
missible to  P  as  B's  heir.  [P  22,  C  12] 

(b)  Will— Construction— Court  should  lefcn 
Against  intestacy. 

One  of  the  cardinal  canons  of  construction 
applicable  to  wills  is  that  the  Court  will  loan 
against  intestacy  and  will  not  presume  that 
the  testator  meant  to  die  intestate  if  on  a  fair 
construction  there  is  no  reason  for  saying  the 
contrary,  Kirk  Smith  v.  Parntll,  (1U03J  1  Ch 
483  and  He  Hai  rison,  (1885)  3  Ch.  D.  3(JO,  Rel. 
on.  [P  21,02] 

(c)  Succession  Act  (1925),  S.  332— Legatee 
dying  before  executors'  assent — His  heirs  are 
entitled  to  his  legacy. 

No  doubt  as  a  protection  to  the  executor  the 
law  ordains  that  every  legatee  whether  general 
or  specific,  and  whether  of  chattels  real  or 
personal,  must  obtain  the  executor's  assent  to 
the  legacy  before  dns  title  as  legatee  can  be 
complete  and  perfect;  before  such  assent,  how- 
ever, the  legatee  has  an  inchoate  right  to  the 
legacy  such  as  19  transmissible  to  his  own 
personal  repreattHtiiivea  in  case  of  his  death 
before  it  is  paid  or  delivered,  A.  I.  R.  1923 
Cal  21,  Foil.  [P  22,  C  2] 

(d)  Succession  Act  (1925),  S.  59— Legatees' 
assent  does  not    give    testator  power    to    dis- 
pose property  over  which  he  has  no  disposing 
power. 

Any  assent  by  the  legatee  to  abide  by  the 
will  would  not  clobha  tha  testator  with  autho- 
rity to  deal  with  property  over  which  ho  had 
no  disposing  power.  [P  22,  C  2] 

(e)  Succession  Act  (1925),  SB.  303  and  304 
— Ss.  303  and  304  apply  to  Hindus. 

A  legatee  who  is  in  possession  of  the  pro- 
perty of  the  deceased  or  at  any  rate  a  major 
portion  of  it  and  is  holding  it  adversely  to  the 
widow  and  the  other  legatees  is  liable  to  bo 
sued  as  an  executor  dc  sou  tort.  Ss.  303  and 
304  now  apply  to  Hindus  as  well.  A.  I.  R.  1922 
Mad.  457,  Foil.  _  [P  22,  C  1] 

Gopal  Das  Jhamatmal — for  Appellant. 

Tojumal  Ilassomal,  Javhermal  Vilai- 
trai  and  Tolasinq  Khushalsing — for  Res- 
pondents 

Rupchand  Bilaram,  A.  J.  C. — The 
plaintiff-appellant  is  the  widow  of  one 
Mulchand  a  Hindu  resident  of  Hyderabad 
who  died  there  on  24th  October  1919. 
The  chief  contesting  defendant-respondent 
Chuherrnal  is  her  stepson.  The  other 
defendants-respondents  Gopibai,  Mathri- 
bai  and  Kalawantibai  are  her  minor 
daughters. 

Mulchand  made  a  will  dated  22nd  Sep- 
tember 1919,  in  the  Sindhi  language, 
which  has  been  translated  as  follows  : 


I     "I  maintain  and    give   effect   to  this  will  as 

ollows  .—Thai?  out  of  whatever  property  is 
my  own,  Rs,  30,000  (thirty  thousand)  be  set 
apart  and  utilized  for  the  marriage  expenses  of 
my  three  daughters,  namely  Gopi.  Mathn 
and  Kalawanti,  and  Rs.  10,000  (ben  thousand) 
should  bo  given  in  cash"  to  my  wife,  because 
according  to  the  custom  of  Hyderabad  City,  a 
mother  of  daughters  requires  money  in  order 
to  please  the  relations  of  her  daughters'  hus- 
bands. The  remaining  property  shall  all  be 
divided  into  two  equal  shares,  one  of  which 
should  bo  given  to  my  eldest  son,  Chuhermal, 
and  other  to  my  youngest  son  Bhagwani.  To 
enforce  the  above  will,  I  have  appointed  Mr. 
liowachaiid  Idanmal  Mausughani  and  Bhai 
Lokumal  Satramdas  Mahtam.  If  Chuhormal 
continues  to  look  after  his  stepmother  Papur- 
bai  and  his  stepsisters,  Gopi  Mathn  and  Kala- 
wanti, and  his  stepbrother,  Bhngwam,  proper- 
ly, just  as  full  and  true  brothcis,  sistors  and 
mothers  are  looked  after,  then  it  is  not  neces- 
sary to  enfoico  the  will.  But  an  inquiry 
about  this  should  be  made  from  Papurbai.  If 
sho  appears  dissatisfied,  the  above  will  should 
be  enforced  at  once. 

My  property  is  approximately  worth  as 
under 

Rs.  1,33,000-0-0  " 

"  Besides  the  above  the  ornaments  which 
are  with  Devibai  and  Papurbii  will  be  worth 
about  ten  thousand  rupees.  The  same  shall 
remain  in  their  possession.  The  furniture  is 
worth  about  Rs.  3000  which  shall  be  considered 
as  joint  property. 

Sd.  Mulchand  A.  22-9-19." 

The  plaintiff's  son  Bhagwani  referred 
to  in  the  will  died  a  minor  and  without 
issue  on  21st  May  1920.  Three  years 
later  the  plaintiff  instituted  this  suit 
alleging  that  Chuhermal  had  mismanaged 
the  property  of  the  deceased,  and  had  im- 
properly stopped  supplying  her  with 
funds.  She  prayed  (a)  for  payment  to 
her  of  the  sum  of  Rs.  10,000  bequeathed 
to  her  under  the  will;  (b)  for  payment  to 
her  of  Rs.  10,997-9-4  with  interest  due 
thereon  said  to  have  been  deposited  by 
her  with  her  husband;  (c)  for  the  sum  of 
Rs.  30,000,  reserved  for  the  marriages  of 
her  three  daughters  being  set  apart,  and 
(d)  for  the  residue  of  the  estate  being 
divided  into  two  equal  shares,  and  the 
share  which  would  have  been  given  to 
Bhagwani,  if  ho  were  alive  being  handed 
over  to  her  as  his  heir. 

With  her  plaint  she  filed  two  schedules 
of  the  property  of  the  deceased  The  first 
schedule  referred  to  three  immovable 
properties  which  were  admitted  by  her 
to  be  ancestral  properties  of  the  deceased, 
but  which  were  treated  by  him  in  the 
will  as  his  own.  These  properties  are  (a) 
the  shop  in  the  main  bazar,  (b)  the  shop 
in  Khatuband  Lane,  and  (c)  the  resi- 
dential house.  Chuhermal  denied  the 
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validity  of  the  will  and  resisted  the  claim 
on  that  and  several  other  grounds.  The 
learned  Judge  below  has  dealt  with  only 
some  of  the  issues  in  the  case  and  has  dis- 
missed the  plaintiff's  suit.  The  follow- 
ing issues  arise  for  our  consideration  :  (l) 
Is  the  will  bad  in  form  or  otherwise  in- 
effective on  the  ground  of  uncertainty  ? 
(2)  Have  Bhagwani's  rights  under  the 
will  devolved  on  the  plaintiff?  (3)  Did 
Chuhertnfil  assent  to  the  will,  and  if  so, 
what  is  its  effect  ?  (4)  Is  the  suit  bad  in 
form,  and  if  so,  what  order  should  be 
made  in  that  behalf  ? 

Issue  1  : — The  learned  Judge  declined 
to  give  effect  to  the  will  on  two  grounds. 
He  was  of  the  opinion  that  as  the 
testator  dealt  with  the  property  a  part 
of  which  was  admittedly  ancestral,  it 
it  was  not  certain  what  he  might  or  might 
not  have  done  had  he  known  that  he  had 
no  disposing  power  over  such  part  of  it  as 
was  ancestral.  He  his  observed  that  the 
testator 

11  would  surely  hav3  made  a  different  will  at 
least  BO  far  aa  the  extent  of  bhe  lagacies  go"  and 
"  he  might  probably  not  have  made  the  defen- 
donb  1  and  Bhagwani  as  msre  residuary  lega- 
tees knowing  that  there  might  bs  left;  no  resi- 
due for  them  to  enjoy." 

He  his  further  hold  that  as  there  was 
no  evidence  to  show  thit  it  was  certain 
that  there  would  be  some  residue  for  the 
residuary  legatees,  the  will  was  void  for 
uncertainty. 

We  are  unable  to  appreciate  this  line 
o[  reasoning.  It  appears  to  us  to  be  falla- 
cious  and  contrary  to  the  fundamental 
canons  of  construction  applicable  to 
wills.  It  is  too  much  to  assume  that  the 
testator  did  not  know  that  some  of  the 
property  dealt  with  by  him  in  his  will 
was  his  ancestral  property  He  may 
have  had  motives  of  his  own  to  deal  with 
it  as  his  own  property.  But  assuming 
that  he  was  under  a  mistaken  belief  that 
he  could  deal  with  the  whole  property  as 
his  own,  it  is  not  within  the  province  of 
the  Court  to  speculate  what  the  testator 
might  or  might  not  have  done,  had  he 
known  of  his  alleged  mistake  In  the 
Earl  of  Scarborough  v.  Doe  D  Savile  (l), 
at  p.  962,  Tindal,  C.  J.  has  said  : 

"  Whilst  the  intantion  of  the  testator  ought 
to  be  our  only  guide  to  the  interpretation  of 
his  will,  it  must  bs  his  intention  to  be  collec- 
ted from  tho  words  employed  by  himself  in 
his  w'll.  No  surmise  of  conjecture  of  any  ob- 
ject which  the  tsstator  may  ba  supposed  to 
have  had  in  viow  can  be  allowed  to  have  any 

(1)  [1836]  3  A.  &  E.  897. 


weight  in  the  construction  of  his  will  unless 
such  object  can  be  collected  from  the  plain 
language  of  the  will  itself. 

We  hold  it  to  be  a  necessary  rule  in  the 
investigation  of  the  intention  of  a  testator, 
not  only  that  we  ought  to  look  to  the  words  of 
the  will  alone,  to  determine  the  operation  and 
effect  of  the  desire,  but  that  we  ought  to  dis- 
regard altogether  the  legal  consequences  which 
may  follow  from  the  nature  and  qualities  of 
the  estate  when  such  estate  is  once  collected 
from  the  will  itself." 

There  is  nothing  in  the  will,  in  this 
case  to  suggest  that  the  sons  of  the  testa- 
tor were  a  special  object  of  his  bounty, 
or  that  he  wished  to  leave  to  them  a 
substantial  part  of  his  self-acquired  pro- 
perty in  addition  to  their  shares  in  the 
ancestral  property  which  devolved  on 
them  by  right  of  survivorship,  so  as  to 
justify  the  observation  of  the  learned 
Judge  that  the  testitor  probably  might  not 
have  made  his  sons  mere  residuary  legatees. 
There  is  also  no  question  of  any  uncer- 
tainty about  the  intentions  of  the  testator 
as  expressed  by  him  in  his  will.  In  un- 
ambiguous and  express  terms  tho  testator 
has  bequeathed  to  them  only  the  residue 
of  his  estate  and  they  can  only  come  in  if 
there  is  such  residue  of  the  property  over 
which  the  testator  had  a  disposing  power 
and  in  respect  of  which  he  has  not  madei 
any  other  testamentary  disposition  which 
is  capable  of  taking  effect,  cf.  S  103,' 
Indian  Succession  Act 

The  finding  of  the  learned  Judge  that 
there  is  no  evidence  to  prove  that  there 
would  be  some  residue  for  the  residuary 
legatees,  though  that  finding  is  of  no 
consequence  whatsoever  is  not  supported 
by  the  record.  The  very  schedule  filed 
by  Chuhermal  himself  shows  that  the 
stock  in  trade  in  his  possession  is  valued 
by  him  at  Us  50,000  The  second  ground 
on  which  the  learned  Judge  has  proceeded 
is  equally  unsustainable.  According  to 
the  interpretation  put  upon  the  will  by 
him,  it  would  appear  that  he  considered 
that  its  terms  prevented  the  vesting  of 
the  property  of  the  testator  in  any  person 
whatsoever  "until  and  unless  the  testator's 
widow  had  decided  to  give  effect  to  the 
will,"  and  that  in  so  far  as  it  created  a 
vacuum  or  intestacy  pending  such  deci- 
sion tho  will  was  bad  in  law  Now 
one  of  the  cardinal  canons  of  con- 
struction applicable  to  wills  is  that  the 
Court  will  lean  against  intestacy  and  will 
not  presume  that  the  testator  meant  to 
die  intestate  if  on  a  fair  construction 
there  is  no  reason  for  saying  the  contrary. 
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Kirk-Smith  v.  Parnell  (2).  Tn  an  ear- 
lier case  in  re  Harrison  (3)  Lord  Esher, 
M.  B,  very  aptly  stated  the  same  rule  as 

follows  : 

"There  is  ono  rule  of  construction  which  to 
my  mind  is  a  goldon  rule,  visa., that  when  a  tns- 
tator  has  executed  a  will  in  solemn  form  yon 
must  assume  that  he  did  not  intond  to  make 
it  a  solemn  farce  that  he  did  not  intend  to 
die  intestate  when  he  has  gone  through  the 
form  of  makinp  a  will.  You  ought,  if  possible 
to  read  tho  will  so  as  to  lead  to  a.  tostacy,  not 
to  an  intestacy.11 

There  are  no  express  words  preventing 
the  vesting  of  property  on  the  legatees 
pending  the  decision  of  the  widow.  The 
will  appears  to  have  been  written  with- 
out legal  advice.  Tho  clauses  which  may 
at  first  sight  appear  to  be  contradictory 
are  easily  reconcilable  Tho  latter  clause 
which  permits  Chuhermal  to  deal  with 
the  property  so  long  as  he  behaved  well 
towards  the  other  beneficiaries  is  capable 
of  the  construction  that  it  merely  post- 
pones the  distribution  of  the  legacies  and 
does  not  in  any  way  intend  to  prevent  or 
aim  at  preventing  the  vesting  of  the  le- 
gacies. It  would  appear  abundantly  clear 
from  the  context  that  the  testator  had  no 
objection  to  permit  Chuhermal  to  manage 
the  property  for  the  benefit  of  all  the  bo- 
neficianes,  so  long  as  he  managed  the 
estate  properly.  The  marriages  of  the 
testator's  daughters  wore  not  likely  to 
take  place  at  once,  and  the  withdrawal 
of  large  sums  of  money  from  the  business 
of  the  testator,  which  was  a  going  con- 
cern might  have  senouslv  hampered  it 
This  consideration  sufficiently  accounts 
for  the  desire  of  tlie  testator  to  permit 
Chuhermal  to  continue  to  manage  it 

As  so  interpreted,  there  appears  to  be 
no  vacuum  between  the  death  of  the  testa- 
tor and  the  decision  of  the  testator's 
widow  that  the  distribution  of  the  estate 
should  take  place  at  a  particular  time  and 
no  question  of  intestacy  arises.  We  hold 
that  tho  will  is  a  valid  will  in  respect  of 
that  part  of  the  property  over  which  the 
testator  had  a  disposing  power 

Isiue  2  :  The  learned  Judge  seemed 
to  be  of  the  opinion  that  as  the 
executors  had  not  assented  to  the  resi- 
rluary  bequest  in  favour  of  Bhagwani 
before  his  death  such  bequest  was 
not  transmissible  to  the  plaintiff  as 
heir.  In  this  he  was  clearly  mis- 
taken It  will  be  sufficient  to  refer  to 
tho  case  of  Khagendranath  Mookerjre  v. 

~  (27  "[MooTl  ch-  483- 
(3)   [1883]  3  Uh.  D.    330. 


Ehetranath  Pal  (4)  where  Mookerjee,  J. 
has  discussed  the  law  on  the  subject  with 
his  usual  thoroughness  and  has  pointed 
out  that  as  a  protection  to  the  executor 
the  law  ordains  that  every  legatee  whe- 
ther general  or  specific,  and  whether  of 
chattels  real  or  personal,  must  obtain  the 
executor's  assent  to  tho  legacy  before  his 
title  as  legatee  can  be  complete  and  perfect 
before  such  assent,  however  the  legatee 
has  an  inchoate  right  to  the  legacy  such  as 
is  transmissible  to  his  own  personal  repre- 
sentatives in  case  of  his  death  before  it  be| 
paid  or  delivered."  The  plaintiff  has 
therefore,  every  right  to  the  residuary 
bequest  left  to  Bhagwani  by  his  father, 
and  that  the  plaintiff  is  entitled  to  sue 
for  recovery  thereof. 

Issue  3-  In  his  evidence  tho  witness 
Revachand  stated  • 

"I  informed  him  (i.  e.  Chuhormal)  of  the 
will.  He  accepted  tho  will  and  agreed  to  abide 
by  it  " 

The  learned  Judge  has  accepted  this 
evidence  ag  true  but  has  held  that  ib 
does  not  go  far  enough  to  prove  conclusi- 
vely that  Rewachand  explained  the  will 
to  Chuhermal  before  he  gave  his  assent 
In  doing  so  the  learned  Judge  has  not 
taken  into  consideration  the  clear  and 
unambiguous  admission  of  Chuhermal 
himself  (line  100  of  his  evidence)  thab 
Rowachand  told  him  what  the  contents 
of  the  will  were.  We  hav3  no  hesitation 
in  holding  on  tho  first  pirt  of  this  issue 
against  Chuhermal. 

In  doalmg  with  the  second  part  of 
this  issue,  the  learned  Judge  hag  very 
rightly  observed  that  any  assent  by 
Chuhermal  to  abide  by  tho  will  would 
not  clothe  the  testator  with  autho- 
rity to  deal  with  property  over  which  he 
had  no  disposing  power  But  that  is  not 
the  only  aspect  of  the  case  put  forward  on 
behalf  of  the  plaintiff.  It  is  contended 
thab  the  defendant  is  estopped  from  dis- 
puting thab  any  part  of  tho  property  dealt 
with  under  the  will  was  ancestral  pro- 
perby  as  in  consequence  of  his  assenting 
to  breat  the  whole  prnperby  aa  having 
been  validly  bequeathed  and  his  agreeing 
to  give  effect  to  it,  he  was  permitted  to 
deal  with  it  as  manager  or  *agent  of  the 
beneficiaries  and  that  it  was  likewise  in 
consequence  of  this  assent  thab  no  suit 
was  filed  on  behalf  of  Bhagwani  during 
his  lifetime  for  partition  of  the  ancestral 
property  It  is  further  contended  that 
Chuhermara  assent  operated  as  a  family 
"(4)  A.  I.  R~.  11J23  Gal,  21=50  Cftl.  171. 
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arrangement  between  the  parties  by 
which  the  parties  are  bound.  No  specific 
issues  have  been  raised  on  these  points 
and  we  decline  to  go  into  them,  but  leave 
it  to  the  parties  to  raise  proper  issues 
'before  the  lower  Court  and  to  have  them 
decided  by  that  Court  in  the  first 
instance 

Issue  4  Now,  there  can  bo  no  doubt 
that  Chuhormal  was  in  possession  of 
the  Jfroperty  of  the  deceased,  or  at  any 
rate  a  major  portion  of  it  He  was 
holding  it  adversely  to  the  widow  and 
the  other  legatees,  and  he  was  there- 
fore liable  to  be  sued  as  an  executor 
de  son  tort-  Parthasaratky  Appa  fiao 
v  Venkatadri  Appa  Raw  (5)  and 
Ss  303  and  301,  Succession  Act  39  of  1925 
•which  sections  now  apply  to  Hindus  as 
•well.  Two  objections  which  seemed  to 
have  prevailed  with  the  lower  Court  arc- 
'(l)  that  the  suit  is  not  a  suit  for  the  ad- 
ministration of  the  estate,  and  (2)  that 
as  there  is  no  clear  proof  that  the  execu- 
tors appointed  under  the  will  had  refused 
to  act  as  such,  they  were  necessary  par- 
ties to  the  suit. 

Now,  there  can  bo  no  doubt  that  the 
suit  is  in  effect  a  suit  for  the  administra- 
tion of  the  estate  of  the  deceased  though 
the  prayer  clause  does  not  comply  strictly 
•with  the  form  prescribed  in  thd.t  behalf 
in  the  Civil  Procedure  Code  All  that 
can  bo  said  is  that  the  suit  is  at  most 
technically  bad  in  form.  It  is  also  clear 
that  tho  executors  have  not  moved  in  the 
•matter,  and  is  not  unlikely  that  they  do 
not  wish  to  intermeddle  with  the  estate 
'However,  in  order  to  meet  these  techni- 
cal difficulties,  we  permit  the  plaintiff  to 
amend  the  plaint  firstly  by  bringing  tho 
•executors  on  the  record  as  pro  forma  de- 
fendants, and  secondly  by  bringing  out 
more  clearly  the  pleas  of  estoppel,  of 
Chuhermal's  assent  operating  as  a  family 
arrangement  and  lastly  by  amending  tho 
prayer  clause  and  bringing  it  strictly 
in  accordance  with  one  of  the  alternative 
forms  given  under  form  No.  43,  Appendix 
A,  Civil  Procedure  Code.  Amended  plaint 
to  be  filed  within  fifteen  days  The  case 
to  be  called  up  for  further  orders  on  13th 
December 

Jl  K.  Case  remanded. 


(5)   A.  I.  R.  1922  Mad.  457=46  Mad.  190. 
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RUPCHAND  BILARAM,  A.  J  C. 
Emperor. 

v. 
Soomar    Abiulla — Accused 

Sessions  Case  No.  25  of  1927,  Decided 
on  18th  January  1928 

Criminal  P.  C.,  Ss.  528-A  and  528  B— Ac- 
cused must  claim  hia  right  before  Magistrate 
— If  not,  he  is  barred  from  raising  it  subse- 
quently. 

It  is  a  condition  precedent  to  the  determina- 
tion of  the  sUtus  of  an  accused  person  that  he 
should  assart  his  right  to  be  tried  as  a  person 
hslongmg  to  a  particular  nationality  before 
the  Magistrate  to  whom  he  is  sent  up  for  trial, 
It  is  the  assertion  of  that  claim  which  givos 
jurisdiction  to  the  Magistrate  to  inquire  into 
the  matter  and  to  give  a  finding  thereon, 
which,  if  adverse  to  the  accused,  may  be  chal- 
lenged in  tho  sub-joquont  proceedings.  But  if 
the  accused  has  failed  to  assert  the  plea  ab  the 
proper  tnn-3,  tho  provisions  of  S.  528-B  in  ex- 
press terms  prevent  him  from  asserting  it  in 
any  subsequent  stage  of  tho  casn 

[P  23  C  2,  P  24  C  1] 

Parasram  Tolaram — for  the  Crown. 

Tulsidas  Amanmal — for  Accused 

Order  — The  accused  asserts  that  he 
is  an  Indian  British  subject  and  claims 
the  privilege  of  being  tried  by  a  jury  con- 
sisting of  a  majority  of  his  own  country- 
men 

Now  S  275,  Criminal  P  C  ,  which 
deals  with  that  privilege  provides  that 
the  accused  should  not  merely  assert 
that  he  belongs  to  a  particular  nationality 
but  ho  should  bo  ono  who  has  been  found 
under  tho  provisions  of  the  Criminal  Pro- 
cedure Code  to  belong  to  that  nationality. 
It  is,  therefore,  necessary  to  see  what 
those  provisions  are  Chs  33  and  44  (A) 
are  tho  only  chapters  to  which  my  atten- 
tion has  been  invited,  and  which  deal 
with  an  enquiry  into  the  nationality  of 
an  accused  person  Ch  33  has  no  appli- 
cation in  tho  circumstances  of  the  present 
case,  as  persons  belonging  to  different 
nationalities  are  not  concerned  in  the 
trial.  Now  Ch.  44  (A)  which  deals  with 
cases  not  falling  under  Ch  33  of  the) 
Code  makes  it  a  condition  precedent  to 
tho  determination  of  tho  status  of  an  ac-1 
cused  person  that  ho  should  assert  his 
right  to  be  tried  as  a  person  belonging  to 
a  pirticular  nationality  before  the  Magis- 
trate to  whom  he  is  sent  up  for  trial.  It  is 
the  assertion  of  that  claim  which  gives 
jurisdiction  to  the  Magistrate  to  inquire 
into  the  matter  and  to  give  a  finding 
thereon,  which,  if  adverse  to  the  accused 
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may  be  challenged  in  the  subsequent  pro- 
ceedings. 3.  528-B  which  falls  within 
that  chapter  reads  as  follows: 

"528-B.  If  in  any  such  case  an  European 
or  Indian  British  subject  or  an  European 
(other  than  an  European  British  subject)  or  an 
American  does  not  claim  to  be  dealt  with  as 
such  by  the  Magistrate  before  whom  he  is  tried 
or  by  whom  he  is  committed,  or  if,  when  such 
claim  has  been  made  before  and  rejected  by 
the  Committing  Magistrate,  it  is  not  repeated 
before  the  Couit  to  which  such  person  IB  com- 
mitted, he  hhall  be  held  to  have  relinquished 
his  right  to  bo  dealt  with  as  an  European 
British  subject  or  an  Indian  British  subject, 
or  an  European  or  an  American,  as  the  cabe 
may  be,  and  shall  not  assert  it  in  any  subse- 
quent stage  of  thu  case." 

The  accused  admittedly  failed  to  claim 
the  privilege  of  being  tried  as  an  Indian 
British  subject  before  the  Committing 
Magistrate  There  has  been  no  inquiry 
and  no  finding  as  to  his  status  There 
is,  therefore,  a  two-fold  answer  to  the 
plea  raised  by  the  learned  pleader  In 
the  first  place,  as  the  accused  has  failed 
to  assert  the  plea  at  the  proper  time,  I 
have  no  jurisdiction  now  to  determine  his 
status,  and  in  the  second  place,  he  is  ex- 
pressly debarred  from  asserting  that 
claim  by  the  provisions  of  S  528-B 
which  in  express  terms  prevents  him  from 
asserting  it  in  any  subsequent  stage  of 
the  case  I,  therefore,  disallow  this  plea 

H.K.  Plea  disallowed 
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RUPCHAND  BILARAM,  A.  J.  C 
In  re  Eeloomal  Tolaram — Insolvent. 

Original  Civil  Case  No-  22  of  1928, 
Decided  on  28th  March  1928 

(a)  Presidency      Towni      Insolvency      Act, 
S.  11 — Business  by  general  agent,    acting  for 
diverse  constituents   on    commission  basis  is 
not  contemplated, 

The  business  contemplated  by  the  section 
should  be  carried  on  within  the  limits  of  the 
Court  either  personally  by  the  defendant  or  by 
hie  agent  properly  and  Htrictly  so-called  and 
under  his  effective  control,  but  not  by  a  gene- 
ral agent  who  carries  on  business  in  his  own 
name  for  diverse  constituents  on  payment  to 
him  of  a  commission  :  8  M.  H,  C.  146.  1  B.H. 
C.  R.  220;  8  B.  II.  C.  R.  113.  4  Mad.  209;  23 
Mad.  458  and  26  Mad.  544,  Rel.  on.  [P  25  G  2] 

(b)  Contract  Act,  S.  231— Liability   of  un- 
disclosed    principal     for   contracts    entered 
into  by  agent  is  only  secondary. 

Business  done  by  a  commission  agent  in  his 
own  name  though  for  the  benefit  of  an  undis- 
closed principal,  who  is  liable  to  indemnify 
the  commission  agent  against  loss,  is  not 
business  done  by  such  undisclosed  principal 


through  the  agent,  bub    business    done   by   the- 
agent  :     18  Bom.  294   (P.O.),  Expl.  and  Dist. 

[P  20  C  1] 

(c)  Provincial  Insolvency  Act,  S.  11  (b) 
(d)-Words  "  either  personally  or  through 
agent  "  remove  doubt  as  to  insolvency 
Court's  jurisdiction  over  foreigners,  dealing 
through  agents — Sales  or  purchases  through 
commission  agent  are  not  included. 

The  words  "  either  personally  or  through 
an  agent  "  were  introduced  for  the  purpose  of 
removing  a  doubt  which  might  otherwise  have 
existed  as  to  tho  jurisdiction  of  the  insolvency 
Court  over  foreigners  carrying  on  business 
withni  the  jurisdiction  of  tho  insolvency 
Court  by  the  employment  of  agents  or  mana- 
gers properly  and  strictly  so-called,  and  not 
for  including  purchases  and  sales  made  b> 
employing  a  commission  agent  [V  26  C  2] 

Snknshendas  H.  Lulla — for  Appli- 
cants. 

Order. — This  is  an  application  by  a 
firm  of  commission  agents  carrying  en- 
business  here,  to  declare  one  of  their  up- 
country  constituents  as  insolvents.  It  is 
admitted  that  tho  debtors  reside  and  till 
lately  carried  on  business  outside  the 
jurisdiction  of  this  Court,  but  it  is  con- 
tended that  in  so  far  they  employed  the 
petitioning  creditors  as  their  commission 
agents  to  buy  and  sell  commodities  for 
them  in  tho  Karachi  market,  they  must 
be  deemed  to  have  carried  on  business  at 
Karachi  through  their  agents,  the  peti- 
tioning creditors,  within  the  meaning  of 
S.  11,  Cl.  (b),  Presidency  Towns  Insol- 
vency Act. 

I  think  that  this  argument  is  entirel> 
misconcicved  The  expression  "  carrying 
on  business  "  within  the  jurisdiction  to  a 
Court  has  been  the  subject  of  severa.1 
judicial  decisions  both  here  and  in 
England  and  has  received  a  much  narrow- 
er interpretation  than  the  one  which  has 
been  suggested  by  the  learned  pleader- 
In  Chinnammal  v.  Tulukannatammal 
(1),  it  was  held  that  in  S  12,  Letters  Pa- 
tent, the  expression  "  carrying  on  busi- 
ness "  was  not  intended  to  be  used  in  its 
most  general  sense  but  referred  to  a  defen- 
dant who  at  the  time  of  the  commence- 
ment of  the  suit  carried  on  within  the 
local  limits  of  the  Court's  jurisdiction- 
some  independent  regular  business  in  per- 
son, as  in  the  case  of  Mitchel  v.  Render 
(2),  or  at  any  office  or  other  fixed  place  of 
business:  see  Eolfe  v.  Learmouth  (3), 
either  personally  or  by  clerks  or  servants 

~(ij~3  M7H.  C.  146~ 

(2)  [1854]    23  L.  J.  Q.  B.    273=18  Jur.   430= 

2  C.  L.  R.  460-3  W.  R.  411. 

(3)  [1849]    14  Q.  B.   190=19  L,  J.  Q.  B. 
13  Jur.  986. 
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employed  by  the  defendant  and  conduct- 
ing the  business  under  his  control  and  in 
his  individual  or  partnership  name.  In 
that  case  the  defendant  had  no  place  of 
business  in  Madras,  and  the  sales  were 
effected  on  his  behalf  by  one  Nardyan  in 
his  independent  tra.de  or  business  name 
of  a  general  broker  and  the  Court  declined 
to  entertain  the  suit  for  want  of  juris- 
diction. 

In  Frdmji  Kavavji  v.  Hormasji  Ka- 
vayi  (4),  the  Bombay  High  Court  dec- 
lined jurisdiction  under  S  12,  Letters 
Patent,  against  a  retail  dealer  in  Euro- 
pean goods  residing  and  carrying  on  busi- 
ness in  an  up-country  station  though  he 
had  an  agent  in  Bombay  for  the  purpose 
of  purchasing  and  forwarding  gooJs  to  be 
used  in  his  trade. 

In  Khimji  Chaturbhuj  v.  Charles  For- 
bes (5)  the  Bombay  High  Court  likewise 
declined  jurisdiction  against  an  English 
firm  having  in  their  employment  a 
Bombay  firm  as  their  commission  agents 
for  the  purpose  of  transacting  their  busi- 
ness on  usual  terms. 

In  Muthaya  Chetti  v.  John  Harrison 
Allan  (6)  an  up-country  trader  who  habi- 
tually sent  goods  to  Madras  for  sale  by  a 
firm  of  commission  agents  whose  business 
it  was  to  sell  goods  for  others  on  commis- 
sion was  said  not  to  carry  on  business 
in  Madras  so  as  to  give  jurisdiction  to 
that  Court. 

In  Murugesa  Chetti  v.  Annamalai 
Chetti  (7),  a  case  governed  by  S.  17, 
Civil  P-  C-  of  1882,  corresponding  to 
S  20  of  the  present  Code,  the  Madras 
High  Court  held  that  a  person  acting  as 
agent  within  the  jurisdiction  of  the  Court 
should  be  an  agent  in  the  strict  sense  of 
the  term,  and  that  the  mere  fact  that  the 
defendant  was,  as  a  member  of  a  joint 
Hindu  family,  entitled  to  claim  an  in- 
terest in  a  business  carried  on  within 
the  jurisdiction  of  the  Court  by  a  person 
who  WAS  also  the  manager  of  the  family 
was  not  sufficient  to  bring  him  within 
the  purview  of  the  words  "  carries  on 
business  "  within  the  meaning  of  that 
section.  A  distinction  was,  however, 
drawn  between  such  a  person  and  a  mem- 
ber of  a  joint  Hindu  family  who  had  con- 
Bonted  to  a  trade  being  carried  on  on  his 


(4 

(5, 
(6 
(7) 


1  B,  H.  C,  R.  220. 

6B.  H.  G.  R.  113. 

[1882]  4  Mad.  209. 

[1900]  23  Mad.  458=10  M.  L.  J,  39. 


behalf  or  by  his  conduct   put    himself    in 
the  position  of  a  joint  trader. 

The  decision  on  this  point  was  con- 
firmed in  Annamalai  Chetty  v  Muru- 
gesa Chetty  (8)  and  in  delivering  the 
judgment  of  their  Lordships  of  the  Privy 
Council,  Lord  Lindley  says  : 

After  carefully  considering  the  evidence 
their  Lordships  have  come  to  the  conclusion 
that  the  District  Judge  fell  into  the  error  of 
treating  Kandaaami  Chetty  as  tho  agent  of  th& 
defendant.  This  mistake  in  clearly  poiutod 
out  by  the  High  Court.  Kandasami  Chefcty'a, 
acts  and  his  payments  to  tho  defendant  are  all 
attributable  to  his  being  the  manager  of  joint 
family  property,  of  which  tho  defendant  had 
a  share  ,  aiid  bhcir  Lordships  entirely  concur 
with  tho  High  Court  in  holding  that  such  a 
parson  is  not" the  agent  of  ths  members  of  the 
family  so  as  to  mako  them  liable  to  be  sued 
as  if  they  were  the  principals  of  the  manager. 
Tho  rotation  of  such  persons  is  not  that  of 
principal  or  agent,  or  of  partners,  it  is  much 
more  like  that  of  trustee  and  cestui  quo- 
trust. 

It  is  clear  from  these  rulings  that  in- 
order  to  give  jurisdiction  either  under 
the  Letters  Patent  or  the  Cole  of  Civil 
Procedure  the  business  should  be  carried 
on  within  the  limits  of  the  Court  either 
personally  by  the  defendant  or  by  his 
agent  properly  and  strictly  so-called  and 
under  his  effective  control,  but  not  by  a 
general  agent  who  carries  on  business  in 
his  own  name  for  diverse  constituents  on 
payment  to  him  of  a  commission  as  in 
the  present  case 

The  present  application  is  against  the 
firm  and  not  an  individuil  carrying  on 
business  It,  therefore,  falls  within  the 
purview  of  Cl  (d),  S  11,  which  contains 
tho  identical  expression  as  in  the  Letters 
Patent  and  the  Civil  Procedure  Code  with 
the  further  limitation  that  such  business 
should  have  been  carried  on  within  the- 
periodtof  oae  year  preceding  the  date  of 
the  application.  Prima  facie,  therefore,, 
this  expression  should  receive  the  same 
meaning  as  that  contained  in  the  other 
two  statutes. 

My  attention  has  been  invited  to  the 
following  observations  of  LDrd  Morris  in 
Goswami  Shn  Girdhanji  Mahraj  v. 
Govardhanlalji  Mahraj  (9). 

11  The  phrasa  "  carry  on  business  "  as  has- 
been  often  said,  is  a  very  elastic  one,  and  is. 
almost  incapable  of  definition.  The  tribunal 
must  in  each  case  look  to  the  particular  cir- 
cumstances. It  appears  to  their  Lordships 
that  the  Letters  Patent  intended  it  to  relate 

(8)  [1903]     26    Mad.    544-30   1.    A.    220=13 
M.  L.  J.  287-8  Sar.  523  (P.C.). 

(9)  [1894]  IS  Bom.    294=21    I,  A.    13=G   Sar, 
39G  (P.G.). 
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to  business  in  which  A  man  might  contract 
debts  and  ought  to  ba  liable  to  be  sued  by 
persons  who  had  business  transactions  with 
him." 

It  has  been  argued  that  if  this  test  be 
applied  to  the  present  case,  the  debtors 
having  made  contracts  through  the  peti- 
tioning creditors  on  katcha  addat  system 
•exposed  themselves  to  suits  being  filed 
by  local  dealers  against  them  as  the  un- 
disclosed principals  of  the  petitioning 
.creditors,  The  obvious  answer  to  that 
|argument  is  that  they  are  not  liable  to 
,be  sued  on  business  transactions  entered 
into  with  them,  but  with  the  petitioning 
'creditors  as  principals  and  their  liability 
'is  only  secondary.  Business  done  by  a 
^commission  agent  in  his  own  name  though 
jfor  the  benefit  of  an  undisclosed  principal 
jwho  is  liable  to  indemnify  the  commis- 
,sion  agent  against  loss  is  not  business 
.done  by  such  undisclosed  principal 
through  the  agent,  but  business  done  by 
the  agent.  It  is  pertinent  to  note  that 
the  observations  referred  to  above  were 
made  in  a  case  where  the  point  at  issue 
was  whether  transactions  which  were 
said  to  give  jurisdiction  to  the  Court, 
namely,  receiving  of  offerings,  amounted 
to  "  business  "  within  the  meaning 
of  S.  12,  Letters  Patent,  or  not  and 
that  point  having  been  answered  in  the 
negative,  whether  the  receiving  of  such 
offerings  by  local  aqents  amounted  to 
business  carried  on  through  agents  or  not 
did  not  arise. 

It  has  further  boon  argued  that  the 
words  of  Cl  (b),  S,  11,  are  not  identical 
with  those  of  either  S.  12,  Letters  Pa- 
tent, or  S  20,  Civil  P.(C.,  and  that  the 
addition  of  the  words  "  either  personally 
or  through  an  agent  "  WAS  intended  to 
give  a  more  extended  jurisdiction  ffb  the 
insolvency  Court  than  that  conferred  on 
Courts  of  ordinary  original  civil  juris- 
diction and  that  the  words  "  through  an 
agent  "  include  purchases  and  sales  made 
by  employing  a  commission  agent  as  in 
the  present  case.  I  am  not  prepared  to 
accede  to  that  view. 

The  jurisdiction  over  foreigners  of 
British  Indian  Courts  sitting  as  Courts  of 
original  side  jurisdiction  had  been  left 
undecided  in  Annamalai  Chetty  v.  Muru- 
qesa  Chetty  (8)  notwithstanding  the  di- 
vergence of  opinion  on  that  point  in 
Keshowji  Damorfar  J  air  am  v.  Khimji 
Jairam  (10)  and  Girdhar  Damodhar  v. 

(10)  [1888]  12  Bom.  507. 


Kassigar  Hiragar  (11).  I  am  of  opinion 
that  the  words  "  either  personally  or 
through  an  agent  "  were  introduced  for 
the  purpose  of  removing  a  doubt  which 
might  otherwise  have  existed  as  to  the 
jurisdiction  of  the  insolvency  Court  over 
foreigners  carrying  on  business  within 
the  jurisdiction  of  the  insolvency  Court 
by  the  employment  of  agents  or  mana- 
gers properly  and  strictly  so-called. 

Prior  to  the  Act  of  1913,  the  English 
Bankruptcy  Courts  exercised  only  a  limi- 
ted jurisdiction  over  foreigners-  This 
jurisdiction  was  extended  by  Ss.  8  and  9 
of  the  Act  of  1913,  which  are  now  repro- 
duced in  S.  1  (2)  and  S.  4,  Cl.  (d)  of  the 
Bankruptcy  Act  of  1914.  In  S.  4,  Cl-  (d), 
inter  alia,  the  following  words  appear  : 

11  Or  has  carried  on  business  in  England 
personally  or  by  moans  of  an  agent  or  mana- 
ger, or  (except  as  aforesaid)  is  or  within  the 
said  period  has  been  a  member  of  a  firm  or 
partnership  of  persona  which  has  carried  on 
business  in  England  by  means  of  a  partner  or 
partners  or  an  agont  or  manager  " 

These  words  are  more  explict  than 
Cls  (b)  and  (d),  S  11,  of  our  Act,  but  I 
think  the  provisions  of  both  these  sta- 
tutes bear  the  same  meaning  and  confer 
the  same  jurisdiction  over  debtors  and 
confer  jurisdiction  over  all  debtors  in- 
cluding foreigners,  who  carry  on  business 
either  as  individuals  or  as  partners  in  a 
firm  within  the  jurisdiction  of  the  Court, 
provided  they  carry  on  such  business1 
either  personally  or  through  a  manager 
or  an  agent  properly  so-callod  and  not 
otherwise  For  these  reasons  I  reject 
this  application  as  incompetent. 

S  L  /R  K  Application  rejected. 

(11)   [1800J  17  Bom.  G62~ " 
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ASTON  AND  DE  SOUZA,  A  J.  Cs. 
Emperor. 

v 
Shidoo  and  another — Accused. 

Criminal  Appeal  No  311  of  1927,  De- 
cided on  24th  February  1928,  from  order 
of  Spl.  1st  Cl  Mag.,  Karachi. 

(a)  Criminal  P.  C.,  S.  439  (6)— Appeal 
against  conviction  dismissed — When  showing 
cause  against  enhancement  of  sentence,  ac- 
cused cannot  show  cause  against  conviction 
on  same  grounds. 

Where  an  accused  person  appeals  against 
his  conviction  and  his  appeal  has  been  dismis- 
sed, it  is  not  open  to  him  in  showing  cause 
why  his  sentence  should  nob  bo  enhanced  bo 
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show  oauaa  against-  his  conviction  excapb  to 
tho  extent  that  the  conviction  was  baaed  on  no 
legal  ovidenca  or  was  manifestly  erroneous  : 
A.  I.  R.  1927  Sind  31  and  A.  I.  R.  1926  Bom. 
555,  Foil.  [P  27  C  2] 

(b)  Criminal  P.  C  ,  Ss.  421  and  424— 
Orders  under  S.  421  and  under  S.  424  can- 
not be  discriminated  for  S.  439,  Cl.  (5). 

De  Soiiza,  A.  J.  C. — Tho  order  summarily 
dismissing  ths  appeal  virtually  amounts  to  an 
order  affirming  tho  findings  both  of  fact  and 
of  law  recorded  by  th  i  lowor  Court  and  there 
is  no  reason,  ho  diHonminiUo  botwoon  an  ordor 
summarily  ditfmissmg  tho  appeal  undor  S.  421 
and  an  order  dismissing  tin  appsil  aftor  hear- 
ing under  S.  424  so  far  as  its  liability  to  attack 
in  revision  for  purposos  of  S.  431,  Cl.  (6),  is 
concarned.  [P  28  G  1] 

^(c)  Criminal  P.  C  ,  S.  439—  Interference  on 
findings  of  fact  in  revision  is  permissible 
only  for  manifest  and  gross  miscarriage  of 
justice. 

If  the  Court,  sitting  in  revision,  decides  to 
interfere  on  findings  of  fact,  it  must  bo  only 
becAUST  it  is  convinced  that  there  has  boon  a 
manifest  and  gross  miscarriaga  of  juatici 

[P  28  C  1,  2] 

C  M.  Lobo — for  the  Crown. 

I.  Castellino — for  Accused 

Aston,  A  J.  C. — This  ig  a  case  in 
which  the  record  and  proceeding  have 
been  called  for  sun  motu  and  a  notice 
issued  to  fcho  accused  to  show  ciuse  why 
their  sentences  should  not  he  enhanced. 

It  appears  that  the  two  accused  Shidoo 
and  Nagji  were  tried  by  the  leirnod  Spe- 
cial First  Class  Magistrate,  Karachi,  for 
having  committed  an  unnatural  offence 
on  the  complainant  Ugaji,  a  boy  of  13  or 
14  yeirs  They  wore  convicted  under 
S  377  and  sentenced  to  nine  months' 
rigorous  imprisonment  e,ich.  They  ap- 
pealed to  tho  Session?  Court  But  their 
appalls  wore  summarily  dismissed  by  the 
leirnod  Judicial  Commissioner. 

In  showing  cause  against  enhancement 
their  ploidor  his  pointed  oub  that  the 
medical  evidence  is  at  best  neutral,  that 
circumstances  show  that  sodomy  may  or 
may  not  have  been  committed  and  that 
the  learned  Magistrate  was  of  opinion 
that  the  complainant  Ugaji  wag  probably 
a  passive  willing  agent  ag  well  as  a  ha- 
bitual catamite.  On  the  other  hand,  the 
evidence  of  Ugaji  wag  corroborated  by 
Jainnadag  a  boy  who  was  present  and  tho 
fact  that  (Jgiji  and  Jamnadas,  met  tho 
two  accused  and  a  third  porsjn  who  is  at 
largo  and  accompanied  Ugaji  is  deposed 
to  by  Velo- 

Quito  apirt  from  these  facts,  Rup- 
chand, A.  J.  0.  in  Emperor  v.  Lukman  (l) 
has  held 

(1)  A,  I.  R.  1927  Sind  39^21  S.  L.  li.  107. 


"Section  431  (6),  Criminal  BP.  C.,  dooa  not 
enable  an  accused  person,  who  has  exercised 
his  right  of  appeal  and  failed,  to  challenge  tho 
findings  of  facts  of  the  appellate  Court,  while 
showing  cause  why  his  sentence  should  not  be 
enhanced  except  in  the  same  manner  as  in 
any  ordinary  revision  application." 

This  view  is  also  in  accordance  with 
the  decision  of  the  Bombay  High  Court 
in  the  case  of  Emperor  v.  Jorabhai 
Kisanbhai  (2) 

Wo  are  of  opinion  that  grounds  for 
setting  aside  the  conviction  of  tho  ac- 
cused in  the  exercise  of  our  revisional 
jurisdiction  are  not  established. 

As  regards  the  sentence,  it  is  necessary 
to  take  into  consideration  the  fact  that 
Ugaji  was  probably  a  willing  passive 
agent  and  a  cufcamifce  At  the  same  time 
it  is  a  fact  that  consent  on  his  part  is  no 
defence  though  it  makes  tho  crime  leas 
serious  than  where  an  infant  is  kidnap- 
ped and  subjected  to  unnatural  lust. 

I  think  that  tho  sentence  of  nine 
months  was  too  light-  In  tho  case  of 
Shidoo,  I  would  enhance  the  sentence  to 
twelve  months'  rigorous  imprisonment 
and  in  the  case  of  Nagji  who  is  oldor,  to 
eighteen  months'  rigorous  imprisonment. 

De  Souza,  A.  J  C. — A  distinction 
was  sought  to  be  made  by  the  learned 
pleader  who  argued  the  case  for  the  ap- 
plicants between  the  case  of  the  Emperor 
v  Lukman  (l)  and  the  present  case.  The 
ruling  of  Rupchand,  A.  J  C  ,  that  where 
an  accused  person  appeals  against  his  con- 
viction  and  his  appcil  has  been  dismis" 
sod,  it  is  not  open  to  him  in  showing 
ciuso  why  his  sentence  should  not  be  en- 
hanced, to  show  cause  against  his  convic- 
tion except  to  tho  extent  that  the  convic- 
tion was  based  on  no  legal  evidence  or 
was  mainifestly  erroneous,  was  given  in 
a  case  where  the  appeal  had  been  heard 
and  decided  on  the  merits.  And  Kincaid, 
J.  0.,  who  concurred  with  Rupchand, 
A.  J.  C  ,  expressly  bassed  his  view  on  the 
fact  that  in  that  case  the  conviction  was 
supported  by  the  findings  of  fact  of  the 
Magistrate  and  a  Sessions  Judge  and  tho 
Magistrate  had  tried  tho  caso  with  groat 
oiro  and  both  tho  Magistrate  and  tho 
Sessions  Judge  had  written  excellently 
considered  judgments  Ln  tho  case  of 
Emperor  v  Jorabhai  Kisanbhai  (2)  the 
appeal  had  also  been  hoon  heard  and  de- 
cided on  tho  merits. 

The  point  made  out  by  the  learned 
pleader  for  the  applicants  is  that  the 

(2)  A.  I.  R.  192G  Eom,  555=50  Bom,  783. 
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present  appeal  had  been  summarily  dis- 
missed by  the  leaned  Judicial  Commis- 
sioner and,  therefore,  the  same  weight 
should  not  be  attache!  to  the  findings  of 
fact  of  the  two  Courts  as  would  have  at- 
tached to  them,  if  the  appo.il  hid  boon 
heard  and  decided  on  the  merits.  The 
learned  pleider  argue  1  that  the  order 
summarily  dismissing  an  appeil  under 
the  provisions  of  S  421,  Criminil  P  C. 
does  not  amount  to  a  julgment  within  tho 
meaning  of  S  424  ag  a  julgment  uaJer 
8  424  implies  a  trial.  The  learned 
pleader  suggests  that  the  final  judgment 
in  this  case  is  not  the  julgment  of  the 
Court  of  appeal  because  there  was  none 
but  the  judgment  of  the  trial  Cjurt  and 
that  there  is  no  rci93n,why  the  findings 
of  fact  of  the  trial  Court  should  bo  treated 
as  if  they  were  the  fin  lings  of  Court  of 
appeal. 

I  was  at  first  impressed  with  this  argu- 
ment but  on  a  more  careful  consideration, 
lit  seems  to  me  that  the  order  summarily 
[dismissing  the  appeal  virtually  amounts 
;to  an  order  affirming  the  findings  both  of 
fact  and  of  law  recorded  by  the  lower 
jCourt  and  there  is  no  reason  to  discri- 
ininifce  between  an  order  summarily  dis- 
'missing  the  appoal  uider  S  421,  Crirai- 
jnal  P.  C  and  an  order  dismissing  tha  ap- 
Ipeal  after  hearing  under  S.  421,  Crimmxl 
P.  C.  so  far  as  its  liability  to  attack  in 
revision  for  the  purposes  of  S.  439  01.  (6) 
is  concerned  As  pointed  out  by  Rup- 
chand, A.  J  C.,  it  is  only  where  there  is 
no  legal  evidence  at  all  or  when  there  is 
a  manifest  failure  of  justice  that  tho 
Court  sitting  in  revision  will  re-open  the 
findings  of  fact  recorded  by  the  two  lower 
Courts 

The  learned  Public  Prosecutor  admitted 
that  in  the  present  cise  evidence  had 
been  taken  into  consideration  by  the 
trial  Court  which  was  not  admissible  at 
all  or  which,  if  admissible,  require 3  cor- 
roboration.  The  -learned  pleader  for  the 
opponents,  pointed  out  that  the  only  oor- 
roboration  of  the  evidence  of  Ugaji,  the 
victim  of  sodomy,  wvs  the  statement  of 
the  boy  of  12  years  of  age  ani  in  whose 
statements  there  are  several  contradic- 
tions an.i  inconsistencies.  Ani  he  con- 
tended that  Jumo's  evidence  is  not  suffi- 
cient corroboration  of  Ugaji  who  is  after 
all  an  accomplice  in  the  eye  of  tho  law. 

It  must  be  remembered  that  we  are 
here  sitting  in  revision  and  if  we  decide 
to  interfere  on  findings  of  fact,  it  must  be 


only  because  we  are  convinced  that  there 
had  been  a  manifest  and  gross  miscarriage 
of  justice.  I  am  unable  to  say  that  in 
the  present  case,  having  regard  to  the 
facts  and  tho  surrounding  circumstances 
there  has  been  .  such  a  miscarriage  of 
justice  It  is  hardly  likely  that  a  false 
charge  of  sodomy  would  be  got  up  by 
Ugaji  and  that  he  would  have  complained 
about  it  to  his  master  who  immediately 
gave  information  at  tho  police  thana 

In  my  opinion,  therefore,  there  would 
be  no  justification  for  interfering  with 
the  findings  of  fact  and  for  the  reasons 
given  in  the  judgment  of  my  leurned  col- 
league, I  would  concur  in  enhancing  the 
sentences  as  proposed 

S  L  /R.K  Sentences  enhanced. 


A  I  R.  1929  Sind  28 

RUPCHAND  BILARAM,  A.  J.  C. 

Mangairmal  Tekchand — Respondents  1. 
v. 

Akbarali  ani  Go. — Rsspoilenfcs  2. 

Originil  Civil  Misc  Caso  No.  47  of 
1923,  Dasidel  01  4th  July  192fl 

Civil  P.  C.,  O.,  21,  R,  50— Rule  applies  to 
award  against  firm,  filed  under  the  Arbitra- 
tion Act — Such  award  has  status  of  decree — 
Courts  cannot  refuse  enforcement  of  award, 
owing  to  mandatory  nature  of  Arbitration 
Act  S.  15. 

Rule  50  applies  to  an  award  obtained  with- 
out the  intervantion  of  tho  Court  against  a 
firm  and  made  rule  of  the  Court  under  the  pro- 
visions of  Arbitration  Act.  An  award  filod 
under  tho  Arbitration  Act  has  the  status  of  a 
d3cr?3  of  the  Court,  though  it  is  not  a  decree  of 
the  Court.  The  provisions  of  S.  15  of  the  Acb 
are  mandatory,  They  afford  no  scope  to  the 
Court  to  refuse  to  enforce  an  award  in  the 
RH in 3  manner  as  a  decree  of  the  Court,  except 
in  cases  when  the  Court  either  remits  the 
award  back  to  the  arbitrator  for  ro-considera- 
tion  or  seta  it  aside  •  A.  I.  R  1927  Bom.  428. 
Diss.  from,  47  Cal.  29,  Foil.  ,  A.  I.  R.  1924  Cal. 
117  and  A.  I.  R.  1921  All.  193,  Rel.  on. 

[P  29  C  2] 

Suganlal  Hassanand — for  Respondents 
No.  1. 

Javhermal  Villiatrai  —  for  Respond- 
ents No.  2. 

Order.— Th9  only  point  raised  in  this 
case  is  one  of  law. 

It  his  been  argued  that  0.  21,  R.  50, 
Civil  P.  C  ,  does  not  apply  to  an  award 
obtained  without  the  intervention  of  the 
Cjurb  against  a  firm  and  made  rule  of  the 
Court  under  the  provisions  of  the  Indian 
Arbitration  Act. 
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Reliance  has  boon  placed  on  the  follow- 
ing passage  in  the  judgment  of  Mirzi,  J  , 
in  Valabhdas  Narandas  and  Co.  v. 
Keshavalal  Himatlal  (l)  :  at  p.  664  (of 
29  Bom.  L  R  ) 

"  To  entitlo  the  applicants  to  the  benefit  of 
O.  21,  R.  50,  Civil  P.  C.,  thoy  must  show  that  a 
decree  has  be  on  passed  against  a  firm.  I  hold 
that  hero  there  is  no  decree  passed  against  a 
firm,  but  there  is  an  award  purporting  to  bo 
mado  against  a  firm.  0.  21,  11.  50,  Civil  P.  G., 
13  UKon  from  the  rules  of  the  Supreme  Court 

O.    4S-A,    R,    8 Tho     provisions   of 

O.49-A  have  boon  hold  to  form  a  Code  by  them- 
selves requiring  that  they  should  be  read  to- 
got  ho  r  and  each  rule  m  the  light  of  tho  ro.it 
Worcester  City  Banking  Co  v.  Firbank  (a)  and 
per  Lindley,  L.  J.,  in  Me  Iver  v.  /hint*  (3). 
Under  tlu  English  Law,  thsre  is  no  provision 
for  tho  execution  of  an  award  against  a  firm 
under  tho  provisions  of  0.  48-A,  R.  8.  Mr. 
W.idia  has  culled  my  Attention  to  several  pre- 
cedpnts  of  Chamber  Judges  of  this  Court,  who 
have  accepted  awards  on  ths  file  against  firms 
and  granted  execution  against  the  partners  .  .. 
With  great  respect,  1  am  unable  to  fol- 
low these  precedents." 

From  the  above  passage,  it  is  abundant- 
ly clear  that,  prior  to  this  case,  the  prac- 
tice of  tho  Bombay  High  Court  was  to 
entertain  applications  under  0.  21,  R  50, 
Civil  P  C  ,  in  proceedings  taken  by  way  of 
execution  to  enforce  awards  filed  under 
the  Indian  Arbitration  Act.  The  same 
pratice  has  prevailed  in  this  Court  for  the 
last  twenty  years  It  would  also  appear 
that  tho  same  practice  prevails  in  the 
Calcutta  and  the  Allahabad  High  Courts  • 
see  the  cases  of  Louis  Dreyfus  and  Co. 
v.  Purusottum  Das  Narain  Das  (4), 
Gladstone  Wyllie  and  Co  v  Joosub  Peer 
Mahomed  and  Co.  (5)  and  Sital  Prasad 
v.  Clements  Eobson  and  Co  ,  (6)  In  Louis 
Dreyfus'  case  (4)  Rankm,  J.  (now  Sir 
George  Rankin,  C  J,)  has  said  : 

"  It  is  perfectly  well-known  in  India,  just 
as  it  has  bean  known  for  many  years  in  Eng- 
land, that  a  largo  proportion  of  awards  in 
commercial  cases  are  made  in  favour  of  or 
against  tho  firm.  Business  cannot  be  carried 
on  unless  commercial  men  who  have  constitu- 
ted themselves  into  firms  can  bo  allowed  to 
deal  with  firms,  and  I  shall  bo  doing  some- 
thing that  I  should  bo  extromelv  sorry  to  do, 
causing  much  inconvenience  and  trouble,  giv- 
ing much  opportunity  for  fraud  and  collusion, 
if  I  giva  my  assont  to  the  argument  which  has 
been  put  boforo  me.  Under  the  Indian  Arbi- 
tration Act,  the  award  is  not  a  decree,  but  it  is 


(1)  A.  I.  R.  1927  Bom.  428 

(2)  [1894]   1  Q.  B.  784  (7&8)-70  L.  T,  443-03 


L.  J.  Q.  B.  542=42  W,  R.  402. 
(3)  [1895]   2  Ch.  630=64  L.  J.  Ch.  681=44  W. 
R.  40=73  L.  T.  39. 

Gal.  29=56  I.  C.  325. 
L924  Gal.  117. 
1921  All,  199=43  All.  394. 


.      = 

(4)  [1920J  47 

(5)  A.  I.  R.  L9 

(6)  A.  I.  R,  19 


to  be  enforced  as  though  it  were  a  decree  and 
a  decree  of-  this  Court.  I  certainly  hold — and 
I  havo  held  in  Chambers  boforo  to-day— that 
the  provisions  whieh  relate  to  the  execution  of 
a  decree  against  a  firm  apply  in  the  case  of  an 
award  which  has  been  filed,  the  award  having 

been    made    against    tho    firm In  this 

case  the  machinery  is  provided  by  which  you 
can  for  all  the  purposes  of  execution  ascertain 
who  aro  the  partners  in  tho  firm,  and  I  am  nob 
going  to  deprive  tho  commercial  community  of 
tho  system  of  arbitration  and  award  by  reason 
of  a  technical  objection  which,  I  think,  is  un- 
founded in  principle  and  has  got  no  commer- 
cial substance." 

With  these  observations  I  respectfully 
agroo,  and  in  the  absence  of  strong,  cle:ir 
find  cogent  reasons  for  holding  that  the 
long  standing  practice  which  is  now  well- 
known  to  tho  commercial  community  is 
wrong  in  principle  and  that  0  21,  R  50, 
Civil  P.C.,  has  no  application  whatsoever, 
I  am  not  prepared  to  give  it  a  go-bye. 
The  cases  of  the  Calcutta  and  the  Allaha- 
bad High  Courts  have  not  been  referred  to 
or  distinguished  in  the  Bombay  case,  and 
the  reasons  on  which  the  judgment  in 
that  case  has  proceeded  do  not,  with  all 
respect,  appear  to  me  to  be  convincing. 

An  award  filed  under  the  Indian  Arbi- 
tration Act  has  the  status  of  a  decree  of 
the  Court  though  it  is  not  a  decree  of  the 
Court  ;  In  re  Bankruptcy  Notice  (7)  ; 
and  may  be  enforced  in  the  same  manner, 
and  to  the  same  extent  as  a  decree  of  the 
Court.  That  being  so,  I  can  find  nothing 
in  O.  21,  R.  50,  Civil  P.  C  ,  to  suggest 
why  its  provisions  should  not  apply  to 
awards  in  the  same  \vay  as  the  provisions 
of  any  other  rule  in  that  Order.  In  in- 
terpreting the  language  of  R.  50,  so  far  as 
its  applicability  to  awards  filed  under  the 
Indian  Arbitration  Act  is  concerned,  no 
analogy  can,  in  my  opinion,  be  drawn 
from  the  alleged  English  practice.  In 
the  first  place,  the  provisions  of  S.  15I( 
Indian  Arbitration  Act,  are  unlike  the  cor- 
responding provisions  of  S  12,  English 
Arbitration  Act,  mandatory,  Thoy  afford 
no  scope  to  the  Court  to  refuse  to  enforcel 
an  award  in  the  samo  manner  as  a  decree; 
of  the  Court,  except  in  cases  when  the 
Court  either  remits  the  award  back  to  the 
arbitrator  for  reconsideration  or  sets  it 
aside  Under  the  English  Act,  it  is  with- 
in tho  competence  of  the  Court  to  refuse 
to  afford  the  claimant  a  summary  remedy 
and  to  refer  him  to  a  regular  suit  based 
on  the  award  I  am  not  at  present  con- 

(7)  [1907]  1  K.  B.  478  (482)=76  L.  J.  K.  B^ 
171=23  T.  L.  R.  211=14  Hanson,  1=96 
L.  T,  131. 
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cerned  with  the  rights  of  a  claimant  to 
enforce  an  award  passed  in  his  favour  by 
i regular  suit,  but  with  his  rights  to  en- 
force it  by  way  of  execution,  and  I  can 
find  nothing  in  the  Act  to  justify  the 
Court  to  refuse  to  enforce  an  award  as  a 
decree  and  thereby  compel  a  parby  to  file 
a  suit  on  the  award. 

In  the  next  place,  the  provisions  relat- 
ing to  execution  of  decrees  obtained 
against  firms  do  not  form  part  of  0  30, 
Civil  Procedure  Code,  which  corresponds 
to  O.  48- A,  Eules  of  the  Supremo  Court 
They  have  been  made  part  of  O  21,  which 
relates  to  execution  of  decrees  generally, 
and,  therefoie,  the  argument  that  0  48A, 
Rules  of  the  Supreme  Court  is  self-con- 
tained, and  that  all  the  rules  in  that  order 
should  be  read  together  and  each  rule  in 
the  light  of  tho  other  loses  much  of  its 
force  ,  R.  50  is  not  in  0.  30,  but  in  O.  21, 
and  there  is  no  reason  why  it  should  not 
at  the  same  time  be  read  in  the  light  of 
the  other  rules  in  0.  21  In  my  opinion 
and  with  all  respect,  these  reasons  are  in- 
sufficient for  the  Court  to  hold  that  the 
applicability  of  O.  21,  R.  50,  Civil  P.  C  , 
has  not  been  extended  to  awards  filed  un- 
der the  Indian  Arbitration  Act  or  that  it 
is  limited  only  to  decrees  passed  in  suits 
instituted  under  O.  30,  Civil  P.  C.  I  ac- 
cordingly disallow  the  objection  and  grant 
the  application  for  permission  to  enforce 
the  award  against  Akbarali  with  costs 
S.L./K.K.  Application  granted. 
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PERCIVAL,  J.  C.,  AND  ASTON,  A.J.C, 
Govindsing — Accused — Applicant 


Emperor — Opposite  Party. 

Criminal  Revn.  Appln  No  89  of  1927- 
Decided  on  23rd  June  1927,  for  quash, 
ing  of  proceedings  before  City  Mag., 
Karachi. 

*  *  Criminal  P.  C.,  S.  170— Company  at 
Karachi  employing  agent  to  tell  their  goods 
in  Punjab— Agent  committing  breach  of 
trust — S.  179  would  govern  question  regard- 
ing jurisdiction  of  Court— Karachi  Court 
would  have  jurisdiction  for  word  "consequ- 
ence" here  need  not  be  taken  in  strict  legal 
sense— Criminal  P.  C.  S.  181. 

The  word  "consequence"  in  S.  179  ia  to  be 
understood  in  ita  ordinary  grammatical  mean- 
ing and  need  not  be  restricted  to  mean  a  con- 
sequence which  is  necessary  ingredient  of  the 
offence.  [P  31  C  2] 


A  company  at  Karachi  employed  an  agen  t  to 
sell  their  goods  in  the  Punjab  who  committed 
criminal  breach  of  trust. 

II eld:  that  with  regard  to  jurisdiction  off 
Court  S.  179  would  govern  the  case  and  Kara- 
chi Court  would  have  jurisdiction  as  "coiise- 
quenco"  in  its  grammatical  sense  had  ensued 
at  Karachi.  A.I.R.  1922  Bom.  39,  Foil. 

[P  31  C  2] 

Hassaram  Jashanmal — for  Applicant. 

T.  G  Elphinston—ior  the  Crown. 

Aston,  A  J.  C  — This  is  an  applica- 
tion under  S  439,  Criminal  P  C  asking 
this  Court  to  set  asido  an  ordor  of  the 
learned  City  Magistrate,  Karachi,  decid- 
ing that  he  has  jurisdiction  to  try  the- 
charge  of  criminal  breach  of  trust  against 
the  applicant. 

It  appears  that  the  Asiatic  Petroleum 
Co.  appointed  the  applicant  Gobindsmg 
as  their  agent  at  Gujarkhan  in  the  Pun- 
jab. The  agent  undertook  to  sell  kero- 
sene oil  at  the  prices  fixed  from  time  to 
time  by  the  company  and  to  submit  from 
Gujarkhan  a  true  and  correct  daily 
account  He  also  undertook  to  remit  the 
full  proceeds  of  the  sales  whether  realized 
from  customers  or  not  for  each  week  not 
later  than  at  the  end  of  tho  succeeding 
14  days  and  at  the  end  of  each  calendar 
mouth  to  render  to  the  company  accurate 
and  sufficient  account  sales  in  duplicate 
showing  the  full  details  of  sales  made 
and  of  the  proceeds  to  be  remitted  All 
remittances  were  to  be  made  direct  from 
Gujarkhan  to  the  company  in  Karachi 

A  large  number  of  authorities  have 
been  cited  to  show  that  the  Karachi 
Court  would  or  would  not  have  juris- 
diction 

The  Crown  has  relied  on  Emperor  v. 
Bamratan  Chunilal  (l),  Emperor  v. 
Lax  man  (2),  Rumsahai  v.  Lala  Krishna- 
lal  (3),  Gunananda  Dhone  v.  Santi  Pra- 
kash  (4),  Queen-Empress  v.  O'Brien  (5), 
Langridge  v  Atkins  (6),  Bajrangalal  v. 
King-Emperor  (7),  Abdul  Latiff  Yusuff 
v.  Abu  Mahomed  (8),  Emperor  v.  Jamna- 
das  Vasanji  (9). 

For  the  applicant,  the  following  cases 
have  been  cited: 


(1) 
(2) 
(3) 

!*) 

5) 
W 


A.  I.  R.  1922  Bom.  39-46  Bom.  641. 
A.  I.  R.  1927  Bom.  38=51  Bom.  101. 
A.  I.  R.  1926  Lah,  119. 
A.  I.  R.  1925  Oal.  613. 
[1896]  19  All.  111=(1896)  A.  W.  N.  191. 
[1913]  35  All.  29=17  I.  C.  792=10  A.L.J. 
481. 

A.  I.  R.  1921  Gal.  719. 
A.  I.  R.  1922  Oal.  46. 

[1915]  17  Bom.  L.  R.  339=29  I.  0.  65^10 
Cr.  L.  J.  489. 
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Allah  Baksh  v.  Emperor  (10),  Topandas 
v.  Emperor  (11),  Bannerji  v.  Potnis  (12) 
Krishnmachari  v.  Shaw  Wallace  &  Co. 
(13),  Mating  Shwe  Ku  v.  Emperor  (14), 
Ahmed  Ebrahim  v.  A  A  Ganee  (15), 
Oaneshi  Lai  v  Narad  Ktshore  (16),  Szm- 
hachalam  v.  Emperor  (17),  Emperor  v. 
Fate/i  C/i0?irf  (18),  Gowa  Karan  Lai  v. 
Sarzoo  Saw  (19). 

It  willibo  soen  that  Emperor  v  Ram- 
ratan  (1)  draws  a  distinction  between  the 
words  "consequence  which  has  ensued" 
applied  in  the  usual  grammatical  sense 
and  the  same  .words  applied  in  a  strictly 
legal  sense  The  learned  Chief  Justice 
drew  attention  to  the  inconvenience  which 
would  result  to  firms  which  employer! 
agents  up-country  if  they  went  from  place 
to  pUiue  and  misappropriated  property 
belonging  to  the  firm  In  such  a  case  it 
would  be  difficult  for  the  firm  to  establish 
where  any  property  was  actually  received 
or  retained  by  the  agent  or  whore  the 
actual  oftence  was  committed  unless  the 
words  "consequence  which  has  ensued" 
were  applied  in  the  wider  sense.  There 
have  been  contrary  rulings  in  diiferent 
High  Courts  themselves  notably  in  Alla- 
habad and  Calcutta  And  the  argument 
for  the  contrary  view  to  that  in  Emperor 
v.  Ramratan  (l),  seems  to  bo  that  the 
illustrations  to  S.  179  do  not  deal  with 
the  offences  of  criminal  breach  of  trust 
but  rather  such  offences  as  homicide  or 
extortion.  Whereas  in  S  181  the  offence 
of  criminal  misappropriation  and  crimi- 
nal breach  of  trust  is  specific  illy  referred 
to  and  provision  is  made  with  regard  to 
the  Court  which  is  to  have  jurisdiction 
to  try  the  offences  The  main  argument, 
however,  of  the  cases  which  take  the 
view  opposite  to  that  contained  in  Em- 
peror v  Ramratan  (l),  is,  1  think  that 
S.  179,  provides  that  when  a  person  is 
accused  of  the  commission  of  any  offence 
by  reason  of  anything  which  has  been 
done,  and  of  any  consequunce  which  has 

(10)  A.  I.  B.  1924  Lah  670. 

(11)  A.  I.  B.  1925  Sind  116. 

(12)  A.  I.  B    1924  Nag.  253. 

(13)  [1916]  33  Mad.   576  =  29   M.  L.  J.  178-29 
I.G.  331^(1915)  M.  W.  N.  418. 

(14)  A.  I.  B.  1923  Bang.  157. 

(15)  A.  I.  B.  1923  Bang.  209-1  Bang.  56. 

(16)  [1912]  34  All.  487=15  I  C    319=10  A.L.J. 
45. 

(17)  [1917]  44  Gal.    912=25    C.  L.  J.    451—41 
1.0.  138=21  C.W.N.  573. 

(18)  [1917]  44  Cal.  477  (505)=24  C.  L.  J.  400= 
38  I.C.  945=21  O.W.N.  33  (F.B.). 

(19)  A.  I.  B.  1921  Pat.  85. 


ensued,  the  Court,  within  whose  jurisdic- 
tion any  such  thing  has  been  done  or  any 
such  consequence  has  ensued,  has  juris- 
diction 

Now,  it  has  been  urged  that  the  person 
is  not  charged  with  criminal^ broach  of 
trust  by  reason  of  the  fact  that  loss  has 
ensued  at  a  particular  place  but  by  reason"' 
of  the  fact  that  he  has  done  certain  acts- 
with  a  certain  intention,  the  fact  of  loss 
not  being  an  ingredient 

I  am  of  opinion,  however,  that  this  is  a, 
matter  in  which  an  over-precise  applica- 
tion of  the  letter  of  the  law  would  con- 
found legal  certainty  and  result  in  hard- 
ship and  defeat  the  intention  of  the  legis- 
lature which  is  that  wrong-doers  should 
he  brought  to  justice 

It  is  the  practice  of  the  Courts  in  Sind 
to  follow  the  decisions  of  the  Bjrnbiiy 
High  Court  and  apart  from  thj,t  I  think 
the  decision  in  (L)  is  founded  on  right* 
principles  and  that  it  is  a  decision  which 
this  Court  snould  follow 

I  would  therefore  dismiss  this. applica- 
tion for  revision  and  return  the  record  to 
the  learned  Magistrate  for  disposal  accord- 
ing to  law 

Percival,  J.  C  — I  agree. 

Two  alternative  arguments  hive  been 
used  by  the  learned  Public  Prosecutor, 
namely,  that  the  case  may  fall  under 
S  179,  or  under  S  181  (2),  Criminal  P  C. 
I  should  like  to  say  that  according  to  my 
view,  the  case  falls  under  S  179,  and  that 
the  best  interpretation  of  the  section  is 
that  which  is  contained  in  Emperor  v. 
Ramratan  (l). 

In  that  case  the  learned  Chief  Justice 
said : 

''The  whole  qu^abicm  seems  to  me  to  dopaiid 
on  whether  we  must  give  to  tbo  word  'consel 
quonco1  in  S  179  its  ordinary  grammatical 
meaning  or  whether  we  are  bound  to  restrict 
it  to  meaning  a  consequence  which  is  a  neces- 
sary ingredient  of  the  offence.  1  sea  no  justi- 
fication for  holding  that  the  ordinary  meaning 
should  not  be  given  to  the  word  'consequence' 
in  S.  179  and  the  argument  in  Queen-Empiess 
v.  O'Brien  (G)  seems  clearly  pertinent  in  re- 
ference to  this  point.  For  instance  an  agent 
might  be  given  goods  by  his  employer  to  sail 
at  various  places,  and  if  ho  performed  the 
trust  imposed  upon  him  he  would  be  bound  ta 
pay  the  proceeds  of  the  goods  which  had  been 
sold  to  his  employer.  If  he  did  not,  and  em- 
ployer /charged  him  with  criminal  misappro- 
priation, it  would  be  exceedingly  difficult  to 
prove  at  what  place  he  had  sold  any  part  of 
the  goods  and  misappropriated  the  proceeds. 
It  seams  to  me  that  S.  179  was  intended  to 
apply  to  such  cases  so  as  to  enable  an  employer 
to  file  his  complaint  in  the  Court  within  whosa 


jurisdiction  the  loaa  was  alleged  bo  have  been 
incurred." 

Ik  (is  to  be  noted  that  the  words  in  S.  179 
are  "any  consequence"  not  "any  conse- 
quence which  is  a  necessary  ingredient  of 
the  offence.11 

S,N  /U.K.  Revision  dismissei. 
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nob  limited    merely  bo  bhe  subject-matter  of 
the  suit,  can  be  appealed  against,      [F  36.C  1] 

(f)  Civil  P.  C.,  O.  23,  R.  3—  Court  failing 
to  order  the  recording  of  compromise — Ag- 
grieved party  can  still  appeal. 
,  The  provisions  of  bho  law  requiring  tho 
Court  to  ordor  that  tho  compromise  bo  re- 
corded arc  not  a  more  matter  of  form,  but  it  is 
intended  to  afford  an  aggrieved  party  to  appeal 
against  tho  compromise  find  tho  failure  of  tho 
Court  to  comply  with  its  provisions  cannot 
deprive  tho  aggrieved  party  of  the  right  of 
appeal  expressly  coufencd  on  such  aggrieved 
party  by  statute  :  43  Cal.  85,  Re  I.  on. 

[P  36  C  1] 

*  (g)  Civil  P.  C.,  O.  41,  R  22—  Compro- 
mise sanctioned— Some  defendants  minors — 
Compromise  alleged  to  be  obtained  by  fraud 
— Major  defendant  appealing— Minor's  re- 
medy is  not  by  way  of  cross-objection — 
Minor. 

Whore  a  compromise  is  effected  between  the 
parties  to  a  suit  in  which  somo  defendants  are 
minors  and  it  is  obtained  by  fraud  or  under 
some  other  circumstances  as  to  render  it  in- 
valid, tho  remedy  of  tha  minors  is  not  by 
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WILD,  J.  C  ,  AND  RUPCIIAND 

BlLAUAM,  A,  J.  C. 
Mt.  Ummakulsum — Appellant. 

v. 

Ghulam  Rasul  Shan  Durgn  and  an- 
other— Respondents. 

Misc.  Appeal  No  42  of  1925,  Decided 
on  26th  October  1928. 

(a)  Limitation  Act,    S,  5 — Pleader's   care- 
lesineii  ii  no  ground  for  extension. 

*    The  carelessness  of  the  pleader  is  no  ground 
for  extending  tho  period  of  limitation. 

[P  34  C  1] 

(b)  Civil  P-  C  ,  O.  32,    R.  3  (4)— Near   re- 
lations parties  to  suit    and   having    interest! 
adverse  to  minor — Notice  need  not  be  issued 
against  them. 

When  all  tho  near  relatives  of  tho  minors 
are  parties  to  the  suit  and  their  interests  are 
likely  to  clash  with  those  of  tho  minors,  no 
notice  need  be  issued  on  such  relations. 

[P  34  C  2] 

(c)  Civil  P.  C.,  O.  32,  R.  3  (4)— Scope. 
Sinc3  the   amendment    in   1927    in  Sind  no 

notice  bo  minors  is  essential.  [P  34  C  2] 

**(d)  Civil  P.  C.,  S.  98  (3)—  Person 
denying  to  be  party  to  compromise  can  ap- 
peal—Civil P.  C.,  O.  23,  R.  3,  and  O.  43, 
R.  1  (m). 

There  is  nothing  in  0  23,  B  3,  or  in  O.  43. 
R.  1,  Cl.  (m)  to  suggest  that  if  the  Court  fails 
to  demand  satisfactory  proof  o/  the  alleged 
compromise,  a  party  to  the  suit  who  is  de- 
prived of  his  right  to  contest  the  compromise, 
13  also  deprived  of  his  right  to  appeal  against 
the  order.  S.  96,  Cl.  (3)  presupposes  that  the 
party  appealing  has  consented  to  the  decree 
being  passed.  It  does  not  purport  to  deal 
with  a  case  where  the  aggrieved  party  was  not 
a  consenting  party  and  had  never  been  asked 
by  the  Court  whether  he  had  consented  to  a 
decree  being  passed  or  not.  In  such  a  case  he 
does  not  appeal  against  the  decree  passed  by 
consent,  but  attacks  the  very  foundation  on 
which  the  decree  is  passed.  S.  96  (3)  does  not 
bar  a  right  of  appaal  by  a  parson  who  denies 
that  he  was  a  party  to  the  alleged  compro- 
mise .  A.  I.  R.  1926  Bom.  39,  Dist.  [P  35  C  1] 

*  (e)  Civil  P.  C.,  S,  96  (3)— Decree  not 
limited  to  subject-matter  of  suit  is  appeal- 
able. 

Where  a  compromise  relates  not  only  to 
property  in  dispute  in  the  suit  but  also  to 
other  property,  the  order  directing  that  a 
decree  be  passed  in  terms  of  the  compromise 


filing  cross-objections  in  an  appeal  by  ono  of 
the  defendants.  [P  36  C  1] 

(h)  Appeal— Right  of — Appeal  from  con- 
sent decree — Review  also  filed — Appellate 
Court  should  grant  relief  in  appeal  if  party 
is  entitled,  although  same  can  be  obtained 
in  review. 

Where  a  person  alter  preferring  an  appeal 
against  a  consent  decree  has  also  filed  an  ap- 
plication for  review,  tho  appellate  Court 
should  not  refuse  the  person  the  relief  by  way 
of  appaal  if  he  is  entitled  to  it  merely  because 
it  is  open  to  him  to  get  tho  same  relief  by  way 
of  review.  [P  36  C  1] 

Rupchand  Bilaram,  A.  J.  C.— This 
appeal  arises  out  of  a  partition  suit  which 
is  said  to  have  been  compromised.  The 
compromise  petitions  were  presented  to 
the  Court.  The  first  compromise  peti- 
tion is  dated  7th  May  1925  and  purports 
to  be  a  compromise  between  (a)  plaintiffs, 
(b)  defendant  3  acting  on  her  own  behalf 
and  on  behalf  of  tho  minor  defendants  5 
to  7  and  (c)  defendant  10.  The  second 
compromise  petition  is  dated  llth  May 
1925,  and  purports  to  be  a  compromise 
between  the  plaintiffs  and  defendants  1, 
2  and  4  accepting  the  validity  of  the 
first  compromise  and  providing  for  parti- 
tion of  property  between  them  in  certain 
shares  and  on  certain  conditions.  The 
second  compromise  petition  is  signed  by 
(a)  plaintiff  1  on  behalf  of  himself  and  on 
behalf  of  his  minor  brother  plaintiff  2 
and  by  their  pleaders,  (b)  by  the  defend- 
ants 1  and  2  (c)  by  the  pleader  of  defen- 
dants 3  to  7  and  (d)  by  the  pleader  of  the 
other  defendants, 

Both  these  compromises  were  accepted 
by  the  Court  and  a  decree  ordered  to  be 
drawn  up  in  terms  thereof. 
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Defendant  4  has  come  to  us  in  appeal 
and  has  contended  that  she  was  not  a 
party  to  the  second  compromise,  and  that 
her  pleader  had  no  authority  from  her  to 
agree  to  it  The  guardian  ad  litem  ap- 
pointed by  this  Court  on  behalf  of  the 
minor  defendants  5  to  7  has  also  filed 
cross-objections  urging  that  the  first 
compromise  was  in  no  way  for  the  bene- 
fit 'hi  the  minors  and  was  one  which 
should  never  have  been  sanctioned  The 
following  is  a  tabular  statement  showing 
the  relationship  of  the  chief  contesting 
parties  to  the  suit  : 

Rais  Walli  Mahomed    =     Bhagbhari. 
(died  over  30  years  ago)        (defendant  3.) 


Ee.  0-8-9  pies,  that  they  had  no  right  to 
have  their  shares  partitioned  or  to  alie- 
nate them  by  way  of  gift  or  otherwise, 
than  on  the  deaths  of  any  one  of  them, 
her  share  would  devolve  on  the  plaintiffs, 
that  on  the  marriage  of  any  of  the  defen- 
dants 5  to  7,  all  that  such  defendant 
would  be  entitled  to  was  to  receive  a 
money  value  of  her  share,  and  that  none 
of  them  would  have  any  right  to  share  in 
any  other  property  which  Rais  Ghulam 
Mahomed  died  possessed  of,  and  which 
was  not  the  subject-matter  of  the  suit. 
The  second  compromise  petition  a  war- 


1 

1 

1 

1 

Rais  Ghulam 

RAIS  Jan 

Rain  Ghnlam 

Fatma 

Mahomed  died 

Mahomed 

Hussam 

Defendant  10. 

on  9-3-1924 
1 

Defendant  1 

Defendant  2 

Abdul Kayoom  Ghulam  Ra-  Ghulam  Mus-  Un  Kulsan  Zaibulnisa       Ham  id  a         Kafisa. 
(son)   died  on     sul  (son)         tapha  (son)       (defend-         (defend-        (defend-  (defendant  7) 
22-10-1924.           Plaintiff  1.     Plaintiff  2,        ant  4)            ant  5)             ant  0)  daughter- 
daughter,      daughter-      daughter-  minor. 


The  plaintiffs  filed  the  suit  for  parti- 
tion of  property  which  they  alleged  was 
possessed  by  their  father  ag  a  co-owner 
with  defendants  1  and  2  in  certain  de- 
nned shares.  They  joined  defendants  3 
and  4  to  7  as  proper  parties  to  the  suit, 
but  denied  that  they  had  any  share 
therein,  on  the  ground  that  as  female 
members  of  the  family  they  were  exclu- 
ded by  the  custom  of  the  family  from  in- 
heriting. They  did  not  implead  defen- 
dant 10  as  a  party  to  the  suit  but  implea- 
ded  certain  strangers  to  the  family  as 
defendants  8  and  9  as  being  co-owners  in 
certain  parcels  of  land  along  with  the 
plaintiffs  and  defendants  1  and  2  They 
also  did  not  bring  into  the  suit  the  pro- 
perty exclusively  owned  and  possessed  by 
their  father  Rais  Ghulam  Mahomed  at 
the  time  of  his  death 

Defendant  10  was  joined  as  a  party  a 
day  before  the  compromise  petitions 
were  accepted  by  the  Court.  According 
to  the  first  compromise  petition  it  was 
agreed  that  the  names  of  defendants  3 
and  5  to  7  were  to  be  entered  in  the 
Record -of -Bights  as  oosharers  in  such 
lands  in  which  Rais  Ghulam  Mahomed 
was  shown  as  possessing  Re.  0-8-9  pies 
share  and  that  as  the  share  of  defendant  3 
was  to  be  Re.  0-2-3  pies  while  that  of 
each  of  the  defendants  5  to  7  was  to  be 
Re.  0-4-2/3  pies  out  of  the  said  share  of 
1929  S/6 


ded  to  defendant  4.  Ro  0-0-5  pies  instead 
of  Re  0-4-2/3  pies  in  the  same  property 
and  on  the  same  terms  and  conditions  on 
which  Rs.  0-4-2/3  pies  share  was  award- 
ed to  defendants  5  to  7  It  also  dealt 
with  a  settlement  of  disputes  between 
plaintiffs  and  defendants  1  and  2 
inter  se, 

Several  objections  have  been  raised 
against  the  miintainability  of  the  appeal 
and  they  may  be  dealt  with  in  the  order 
in  which  they  have  been  urged  Through 
the  inadvertance  of  the  legal  advisers  of 
defendant  4  the  memo  of  appeal  as  ori- 
ginally filed  did  not  include  the  name  of 
defendant  10  as  a  co-respondent  Her 
name  was  brought  on  the  record  after  the 
period  of  limitation  for  filing  the  appeal 
had  expired.  An  application  has  been 
filed  asking  us  to  condone  the  delay  under 
S.  5,  Limitation  Act. 

Ijb  is  no  doubt  true  that  the  pleaders  of 
defendant  4  were  misled  by  the  plaint  of 
which  they  had  a  copy  into  the  belief  that 
the  parties  to  the  suit  consisted  of  two 
plaintiffs  and  nine  defendants  only.  But 
in  our  opinion  that  is  not  enough.  The 
learned  pleaders  had  before  them  the 
certified  copy  of  the  compromise  petition 
which  clearly  specified  the  name  of  Fatma, 
as  defendant  10  and  it  was  their  duty  to 
have  ascertained  whether  the  plaint  had 
not  been  amended  by  the  addition  of 
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Fat  mi  as  defendant.  The  carelessness  of 
the  pleader  is  no  ground  for  extending  tha 
period  of  limitation.  We  accordingly 
hold  that  the  appellant  has  failed  to  make 
out  a  sufficient  cause  for  the  nonjoinder 
of  Fatma  within  the  meaning  of  S  5, 
Lira.  Act. 

The  failure  of  defendant  4  to  join  de- 
fendant 10  as  a  party  to  the  appeal  is, 
however,  not  fatal  to  its  maintainability. 
It  is  open  to  any  two  parties  to  a  suit  to 
enter  into  a  valid  compromise  between 
themselves.  But  such  compromise  can- 
not affect  the  rights  of  other  persons  who 
are  parties  to  the  suit,  but  are  not  parties 
to  the  compromise.  Defendant  4's  com- 
plaint is  that  as  between  herself  and  the 
plaintiffs  1  and  2  there  has  been  no  valid 
compromise  and  that  she  is  entitled  to 
get  from  them  her  legitimate  share  in  the 
esfcafcerleffc  by  her  deceased  father  RMS 
Ghulam  Mahomed. 

If  plaintiffs  1  and  2  have  agreed  to  give 
a  certain  share  in  their  father's  property 
to  any  of  the  defendants  and  such  defen- 
dants have  agreed  not  to  seek  partition 
thereof  from  plaintiffs  1  and  2  it  is  open 
to  defendant  4  to  appeal  against  the 
alleged  compromise  as  between  herself 
and  plaintiffs  1  and  2  impleading  plaint- 
iffs 1  and  2  only  as  parties  to  the  appeal. 
It  would  also  appear  that  so  far  as  the 
rights  of  defendant  4  is  concerned,  it  is 
limited  to  her  right  as  the  heir  of  her 
father,  and  if  at  all  any  persons  other 
than  plaintiffs  1  and  2  should  have  been 
joined  as  parties  to  the  appeal  such  per- 
sons were  the  other  heirs  of  Rais  Ghulam 
Mahomed  and  such  heirs  were  made  par- 
ties to  the  appeal  within  the  time  allowed 
by  law. 

The  third  point  urged  on  behalf  of  the 
contesting  respondents  was  that  the  ap- 
pointment of  the  nazir  of  this  Court  as 
guardian  ad  litem  of  the  minor  defendants 
5  to  7  was  irregular  and  contrary  to  the 
provisions  of  O  32,  R.  3,  01.  (4),  Civil  P 
C.f  and  that  the  appeal  should  not  proceed 
until  a  proper  guardian  was  appointed.  It 
appears  that  the  appellant  was  duly  ap- 
pointed, as  guardian  ad  litem  of  defen- 
dants 5  to  7  in  the  lower  Court,  but  at 
the  time  of  the  first  compromise  petition, 
defendant  3,  grandmother  of  the  minors,  a 
lady  said  to  be  80  years  old,  was  substi- 
tuted in  her  place.  Through  the  inadver- 
tance  of  the  pleaders  in  the. memo  of  ap- 
peal the  appellant  was  shown  as  the  guar- 
dian ad  litem  of  her  minor  sisters,  but 


that  mistake  was  rectified  by  bringing  on 
the  record  the  Court  of  Wards  as  their 
guardian  as  the  Court  of  Wards  had  as- 
sumed superintendence  of  their  property 
and  the  property  of  the  plaintiffs. 

The  Court  of  Wards  declined  to  act  aa 
guardian  of  the  minor  defendants,  their 
interests  being  in  conflict  with  those  of 
the  minor  plaintiffs.  The  nazir  of  the 
Court  was  therefore  substituted  as  guar- 
dian of  the  minor  defendants.  It  has 
been  argued  that  this  appointment  should 
not  have  been  made  without  an  attempt 
having  been  made  to  appoint  a  near  rela- 
tive of  the  minors  as  guardian  and  with- 
out notice  to  the  minors  But  it  is  clear 
that  all  the  near  relatives  of  the  minors 
wore  parties  to  the  suit  and  their  inter- 
ests were  likely  to  clash  with  those  of  the 
minors,  and  no  notice  to  the  minors  is 
essential  in  view  of  the  amendment  of  O. 
32,  R.  3,  01.  (4),  effected  by  notification 
No  925  of  1927  published  at  p.  1092  of 
the  Sind  Official  Gazette  of  1927. 

The  fourth  point  urged  is  that  this  ap- 
peal is  incompetent  in  view  of  the  provi- 
sions of  S  96,  61.  (3),  Civil  P  C.f  and  the 
proper  remedy  open  to  the  appellant  is 
either  by  an  application  for  review  or  by 
a  suit.  Reliance  has  been  placed  on  the  case 
of  Gulabchand  v.  Ramsukh  (l). 

In  dealing  with  this  point,  it  is  neces- 
sary to  bear  in  mind  the  provisions  of 
S  96,  01.  (3)  and  O  23,  R  3,  Civil  P.  0., 
read  with  0  43,  R  (l),  01.  (m).  S  96, 
01.  3  provides  that  no  appeal  shall  lie 
from  a  decree  passed  by  the  Court  with 
the  consent  of  parties. 

Order  23,  R.  3,  Civil  P  C  ,  reads  as 
follows  : 

"Where  it  is  proved  to  the  satis  [action  of  tha 
Court  that  a  suit  has  baen  adjusted  wholly  or 
in  part  by  any  lawful  agreement  or  compro- 
mise or  whore  the  defendant  satisfies  the 
plaintiff  in  respect  of  the  whole  or  any  part  of 
the  subject  matter  of  tho  suit  thd  Court  shall 
order  such  agreement,  compromise  or  satis- 
action  to  bj  recorded  and  shall 'pass  a  decree 
in  accordance  therewith  so  far  as  it  relates  to 
the  suit." 

Order  43,  R.  1,  Cl  (m)  provides  that  an 
order  under  R  3,  0  23  recording  or  re- 
fusing to  record  an  agreement,  compromise 
or  satisfaction  shall  be  appealable. 

On  a  comparison  of  these  provisions,  it 
is  abundantly  clear  that  where  a  compro- 
mise petition  is  presented  to  the  Court,  it 
should  be  proved  to  the  satisfaction  of 
the  Court  that  the  suit  has  been  adjusted 
by  a  lawful  compromise  and  it  is  on  such 

(1)  A7l,K,  1920  Bom,  39~ 
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proof  that  the  Court  has  jurisdiction  to 
order  that  the  compromise  so  far  as  it  re- 
lates to  the  suit  be  recorded  and  a  decree 
be  passed  in  terms  there  of.  If  a  party  to 
a  suit  who  is  alleged  to  have  entered  into 
the  compromise  challenges  the  compro- 
mise it  is  prima  facie  open  to  him  to  ap- 
peal against  the  order  recording  it. 

In  my  opinion  there  ia  nothing  in  O. 
23,111  3  or  in  O.  43,  R  1,01  (m)  to 
suggest  that  if  the  Court  fails  to  de- 
mand satisfactory  proof  of  the  alleged 
compromise  a  pirty  to  the  suit  who  is 
deprived  of  his  right  to  contest  the  com- 
promise, before  the  lower  Court  is  also 
deprived  of  his  rights  to  appeal  against 
the  order,  in  Courts  obhor  than  High 
Courts,  the  remedy  by  way  of  review  is 
limited  to  an  application  for  review  be- 
ing necessarily  presented  to  the  Judge 
who  passed  the  decree,  and  it  cannot  be 
contested  with  any  force  that  the  legis- 
lature intended  to  deprive  the  aggrieved 
party  of  his  remedy  to  challenge  in  the 
same  proceedings  an  order  passed  under 
0.  23,  K.  3,  Civil  P.  C  ,  unless  the  same 
judges  who  passed  the  decree  continued 
in  office. 

Section  96,  Cl.  (3),  pre-supposes  that  the 
party  appealing  has  consented  to  the  de- 
cree being  passed.  It  does  not  purport  to 
deal  with  a  case  where  the  aggrieved 
party  was  not  a  consenting  party  and 
had  never  been  asked  by  the  Court  whe- 
ther he  had  consented  to  a  decree  being 
passed  or  not.  In  such  a  case  he  doos 
not  appeal  against  the  decree  passed  by 
consent,  but  attacks  the  very  foundation 
on  which  the  decree  is  based.  Thereby 
he  challenges  the  jurisdiction  of  the 
Court  to  pass  the  decree  on  the  assump- 
tion that  there  was  such  consent.  It 
would  therefore  appear  that  S.  96  (3) 
does  not  bar  a  right  of  appe.il  by  a  per- 
son who  denies  that  he  was  a  party  to 
the  alleged  compromise 

The  facts  of  the  case  of  Gulabchand  v. 
Bamsukh  (1)  were  peculiar.  The  appel- 
lant never  disputed  that  he  was  a  con- 
senting party  to  the  compromise,  and 
the  decree  which  followed,  but  pleaded 
inter  alia  that  his  consent  was  obtained 
from  him  by  his  pleader  under  threats 

.There  is  no  such  allegation  in  the  pre- 
sent case,  and  that  decision  is  therefore 
not  on  all  fours  with  the  present  case. 

The  compromise  petition  in  this  case 
was  signed  by  the  plaintiff  and  defendants 
1  and  2  and  their  pleaders  and  only  by 


the  pleader  for  the  other  parties. 

The  order  of  the  Couft  reads  as  follows: 

"Present  plaintiffs  1  and  2  and  defendants  1 
and  2  and  pleaders  for  the  defendants. 

Mr.  Gopaldas  states  that  he  has  authority 
to  enter  into  this  compromise  on  behalf  of  his 
clients. 

A  decree  to  be  drawn  in  terms  of  this  com- 
promise and  on  the  terms  of  that  drawn  bet- 
ween plumtifEs  and  defendants  3,  5,  6,  7  and 
10.  Parties  to  bear  their  own  costs." 

It  has  been  argued  on  behalf  of  the  ap- 
pellant that  the  reference  in  the  order  to 
Mr  Gopaldas  is  a  mistake  for  Mr.  Mul- 
chand,  that  Mr.  Gopaldas  appeared  for  de- 
fendants 1  and  2  and  that  it  was  Mr. 
Mulchand  who  appeared  for  defendants 
4  to  7  who  stated  to  the  Court  that  he 
had  authority  to  compromise  the  suit  inter 
alia  on  behalf  of  defendant  4,  and  that  as 
lie  had  no  express  authority  in  writing 
in  that  behalf,  the  compromise  was  of  no 
effect  as  against  defendant  4.  In  support 
of  this  argument  reliance  has  been  placed 
on  tho  dictum  of  their  Lordships  of  the 
Privy  Council  in  Sounndranath  Mittra 
v.  Heramba  Nath  Bandopadhya  (2),  that 
a  pleader  who  does  not  hold  and  has  not 
filed  in  the  suit  before  the  Court  his 
client's  general  power-of-attorney  autho- 
rizing him  generally  to  compromise  suits 
on  behalf  of  his  client,  cannot  be  recog- 
nized by  a  Court  as  having  any  authority 
to  compromise  the  suit  unless  he  has  filed 
in  the  suit  his  client's  vakalatnama  giv- 
ing him  authority  to  compromise  the  suit 
before  tho  Court. 

On  the  other  hand  it  has  been  contended 
that  there  is  no  mistake  in  the  names, 
that  Mr  Gopaldas  also  represented  defen- 
dants 8  and  9  and  that  the  statement  re- 
fers to  the  consent  given  by  Mr.  Gopaldas 
on  their  behalf  that  the  appellant  had 
compromised  the  suit  personally  and 
that  Mr.  Mulchand  had  only  signed  the 
compromise  petition  on  her  behalf.  But 
we  have  nothing  on  the  record  to  show 
one  way  or  the  other  whether  Mr  Mul- 
chand put  his  signature  to  the  compro- 
mise petition  in  token  of  his  having  ar- 
rived at  the  compromise  on  behalf  of  his 
client  or  in  consequence  of  the  compro- 
mise having  been  arrived  at  personally 
by  his  client.  Under  the  circumstances 
the  proof  required  by  O  23,  R  3,  as  a 
preliminary  to  the  recording  of  the  com- 
promise was  wanting.  The  order  passed 
by  the  learned  Judge  below  was  therefore 
without  jurisdiction  and  the  appellant  is 
entitled  to  an  enquiry  being  held  into  the 

(2)  A.  I.  B.  1023  P.  G.  98. 
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*natter  for  the  purpose  of  ascertaining 
xvhether  she  had  given  her  consent  to  the 
Compromise  or  not 

It  would  also* appear  that  the  compro- 
mise related  nob  only  to  property  in  dis- 
pute in  the  suit,  hut  also  to  other  pro- 
perty left  by  Riis  Ghulam  Mahomed 
which  was  not  the  subject-matter  of  the 
suit  and  in  so  far  ,is  the  order  directed 
that  a  decree  be  pissed  in  terms  of  the 
compromise  not  limited  merely  to  the 
subject-matter  of  the  suit,  it  was  an  order 
which  could  bo  appealed  against  evon  on 
that  ground 

The  appellant  has  ex  majouro  ciutila 
applied  for  a  review  of  the  order  appealed 
against  and  that  application  has  been  al- 
lowed to  stand  over  pending  the  appeal 
We,  however,  seo  no  reason  why  we  should 
not  grant  the  appellant  relief  by  way  of 
an  appeal  if  she  is  entitled  to  it  merely 
because  it  is  opon  to  her  to  get  the  same 
relief  by  way  of  review 

In  the  end  it  w«\s  finally  suggested  that 
as  the  learned  Judge  had  not  passed  an 
order  recording  the  compromise  no  ap- 
peal could  lie.  But  in  our  opinion  the 
failure  of  the  learned  Judge  to  record  the 
compromise  ia  a  strong  argument  for  al- 
lowing the  appeal.  The  provisions  of  the 
law  requiring  the  Court  to  order  that  the 
compromise  be 'recorded  are  not  a  mere 
matter  of  form  but  it  is  intended  to  af- 
ford an  aggrieved  party  to  appeal  against 
the  compromise  Pabaiimrdar  v.  Bhu- 
pendranath  (3)  and  the  failure  of  the 
Court  to  comply  with  its  provisions  can- 
not possibly  deprive  the  aggrieved  party 
of  the  right  of  appeal  expressly  conferred 
on  such  aggrieved  party  by  statute 

We  set  aside  the  order  recording  the 
compromise  as  between  the  plaintiff  and 
defendant  4  and  direct  the  Court  below 
to  take  evidence  whether  the  alleged  com- 
promise was  validly  made  by  defendant 
4  herself  or  not,  and  to  dispose  of  the 
second  petition  of  compromise  so  far  as  it 
pertains  to  defendent  4  according  to  law. 
Costs  to  be  costs  in  the  cause 

With  regard  to  the  cross-objections 
filed  on  behalf  of  the  minor  defendants,  it 
is  sufficient  to  observe  that  they  do  not 
come  within  the  purview  of  O  41,  R  22, 
Civil  F.  C.  and  are  entirely  misconceived. 
The  compromise  was  sanctioned  by  the 
Court.  It  was  obtained  by  fraud  or 
under  such  other  circumstances  as  to 
render  it  invalid;  the  remedy  of  the 
~l3T[1916]  43  Gal.  85^33  I.  C.  7G9. 


minors  was  not  by  filing  cross-objections 
in  the  present  appeal  which  only  brings 
into  question  a  separate  compromise  bet- 
ween plaintiff  and  defendant  4.  We  ac- 
cordingly disallow  these  objections  as  in- 
competent but  make  no  order  as  to  costs. 
R.K.  Case  remanded. 
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RUPCHAND  BlLABAM,  A.  J    C 
Kanji  Ladha — Plaintiff 


Kanjt  Goiva — Defendant. 
Suit  No  74  of   1925,   Decided  on   16th 
April  1925 

Bombay  Rent  Act  (2  of    1918    as    amended 

by  Act  3  of  1923),  S.  2  (b)  (2)— Premiies  let 
mainly  and  substantially  for  purpose  of 
shop — Tenant  will  not  be  protected. 

Whore  the  real,  mala    and    substantial   pur- 
pose for  which  certain    premises   were  let,  was 
the  purposo    of    a  shop  and   not   of  a  dwelling 
house,  the  tenant    cannot    be    protected  .     Es- 
pon's  case,  (1919)    W.  N.  171,   List.,    Waller    v. 
Thorn**,  (1921)  1  K.  B.  541,  Colls  v.    Parnham, 
L922)  1  K.B.  325,  Duke  of  Richmond  v.  Dawes, 
L924)  33    T.  L.  R.  151    and    Oreirj    v    Francis, 
1922)  33  T.  L.  R  519,  Rel.  on.  [P  37  C  2] 

Kalumal  Pahlumal — for  Plaintiff. 

Hiranand  Motiram — for  Defendant. 

Judgment  — This  suit  has  been  insti- 
tuted by  tbe  plaintiff  landlord  for  eject- 
ment and  for  recovery  of  overdue  rent 
Tbe  defendant  is  a  monthly  tenant.  There 
is  now  no  dispute  between  the  parties  as 
to  the  overdue  rent  A  sum  of  Us  26-6-0 
was  paid  by  the  defendant  to  the  plain" 
tiff's  pleaders  after  he  was  served  with 
a  notice  to  vacate  the  premises,  This 
sum  was  through  some  mistake 'nob  given 
credit  for  in  the  suit.  The  plaintiff  is 
prepared  to  do  so 

The  relief  for  ejectment  is  based  on  the 
ground  that  the  premises  are  business 
premises,  and  as  such  ceased  to  be  under 
the  protection  of  Bombay  Rent  (War) 
Restriction  Act  2  of  1918,  as  amended  by 
Bombay  Act  3  of  1923  after  31st  August 
1924.  The  defendant  has  demurred  to 
this  plea.  He  contends  that  the  premises 
in  suit  were  let  for  being  used  both  as 
business  premises  and  a  dwelling  house, 
and  that  even  otherwise  they  have  been 
BO  used  for  over  two  years  to  the  know- 
ledge of  the  plaintiff,  and  being  partly 
used  as  a  shop  and  partly  as  a  dwelling 
house,  the  premises  are  as  much  a  dwell- 
ing house  as  business  premises,  and,  there- 
fore, come  within  the  Act  which  still 
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affords  probeotion  in  respect  of  dwelling 
houses.  The  defendant  further  contends 
that  the  plaintiff  having  acquiesced  in 
the  use  of  the  premises  for  both  purposes, 
is  estopped  now  from  denying  that  it  is 
a  dwelling  house.  (The  judgment  then 
discussed  evidence  and  after  concluding 
that  the  premises  were  till  recently  used 
as  a  shop  proceeded.)  Even  if  it  be  as- 
•sumeti  that  for  the  last  two  years  the 
premises  have  been  used  both  as  a  shop 
and  a  dwelling  house,  the  defendant  is, 
in  my  opinion,  not  entitled  to  the  protec- 
tion claimed  by  him 

Mr.  Hiranand  has  referred  to  some 
English  cases,  and  the  recent  decision  of 
my  brother  Aston  in  Ghulamah  G. 
-Chagla  v.  Motoornal  Vassantmal  (1), 
which  is  now  pending  appeal 

The  decisions  of  English  Courts,  though 
•entitled  to  great  respect,  cm  only  be  ap- 
lied  to  the  present  case  with  groat  caution. 
Not  only  are  such  decisions  autuorita- 
tivo  for  what  was  actually  decided  in  those 
cases,  but  they  are  based  on  the  English 
Statute  containing  several  clauses  which 
find  no  place  in  the  Indian  Statute.  All 
those  decisions  refer  to  cases  whore  the 
premises  were  intended  to  bo  used  inter 
alia  as  dwelling  houses  at  the  time  they 
were  let.  If  oirefully  scrutinized,  those 
decisions  support  the  plaintiff's  case  and 
not  that  of  the  defendant.  Epsom's  case 
(2),  decided  on  the  old  increase  of  Rqnt 
and  Mortgage  Interest  (War  Restriction) 
Act  1915,  and  which  probablv  was  the 
cause  of  the  iniroduction  of  S.  12,  sub- 
S.  (2)  (ii)  in  the  subsequent  Act  of  1920 
(10  and  11  Geo  5  C.  17)  proceeds  on  the 
assumption  that  the  premises  were  being 
used  as  a  dwelling  house  in  accordance 
with  the  terms  of  the  tenancy.  This  is 
clear  from  the  following  observations  of 
B,mks,  L.  J.,  at  p.  171 

11  Then  is  this  hotel  a  dwolhng  houso  *  The 
Act  contains  no  definition  of  a  dwelling  houso 

Wore  thesa  premises  let  as  a 

•dwelling  house  ?  IE  an  agreement  ware  to  let 
pram i8o a  as  a  barn,  the  tenant  even  though  he 
lived  thero  could  not  bo  heard  to  say  thoy 
woro  let  as  a  dwelling  houuo.  But  tlies?  pro- 
mises were  let  for  occupation.  The  defendants 
and  their  family  and  servants  have  resided 
cqntinually  there,  and  ttieir  residence  is  in 
accordance  with  the  agreement  of  tenancy. 
The  house  was  dwelt  in  by  the  defendants  and 
let  to  them  for  that  purpose.  It  is  in  the  full- 
est sense  ft  dwelling  house  and  none  the  less 
so,  because  it  is  also  a  public  housg." 

The  defendant  has  not  prove  1    that  the 

(1)  Suit  No.  1004  of  1924. 
\  (2)  [1919]  W.  N.  171. 


premises  were  lei  for  this  double  purpose, 
and  his  case  does  not,  therefore,  come 
within  the  purview  of  Epsom's  case  (l). 

The  English  Act  of  1920  conferred  cer- 
tain privileges  and  gave  protection  to  te- 
nants of  a  dwelling  house,  and  the  pro- 
viso to  S.  12,  Cl.  (2)  expressly  provided 
that  a  tenant  of  a  dwelling  house  was 
none  the  less  entitled  to  that  protection 
because  part  of  the  house  was  used  tor 
business  purposes.  This  Act,  by  S.  13, 
further  gave  privileges  and  protection, 
but  on  a  restricted  scale  to  tenants  of 
business  premises  And  the  question 
which  is  the  subject-matter  of  decision  in 
some  of  the  later  English  rulings  referred 
to  at  the  Bar  is  whether  the  letting  where 
it  was  for  both  purposes,  was  a  substantial 
letting  for  residential  purposes  or  for 
business  purposes.  If  the  former,  it  came 
within  the  purview  of  S.  12,  sub-S.  2  (ii) 
of  the  Act,  and  if  the  latter,  it  constituted 
business  premises  under  S.  13  of  the  Act. 
Waller  v.  Thomas  (3);  Colls  v.  Parnham 
(4);  Duke  of  Richmond  v.  Dewar  (5)  and 
Grieg  v  Francis  (fi).  As  pointed  out  by 
Swift,  J.,  in  Grieg's  case  (6),  it  has  to  be 
determined  as  a  question  of  fact  what 
was  the  real,  main  and  substantial  pur- 
pose of  the  premises 

The  proviso  to  S  12,  01.  (2)  finds  no 
place  in  the  Indian  Statute,  but  assuming 
that  tho  dicta  in  the  English  decisions 
are  a  safe  guide  in  finding  whether  parti- 
cular premises  let  for  occupation  as  a 
shop  and  as  residence  as  a  dwelling  house 
or  business  promises,  the  question  which 
a  Court  must  answer  in  each  case  is  what 
was  the  real,  main  and  substantial  pur- 
pose for  which  they  were  let,  and  in  the 
present  case,  that  question  caji  only  be 
answered  in  one  way  and  that  is  that  they 
were  let  for  purposes  of  a  shop.  I  would 
prefer  not  to  discuss  the  decision  of 
Aston,  A.  J.  C.,  as  it  is  now  pending  ap- 
peal. Each  case  depends  on  its  own  facts. 
I  would  only  observe  that  if  this  decision 
purports  to  lay  clown  that  because  a  shop- 
keeper sleeps  in  his  shop  or  has  been  so 
doing  for  a  number  of  years,  the  shop 
thereby  becomes  a  dwelling  houso  within 
the  meaning  of  tho  Act,  I  would  respect-l 
fully  demur  to  it  The  plea  of  estoppel 
by  acquiescence  raised  by  the  defendant 
has  no  substance  in  it  Prior  to  31st 
August  192i,  the  plaintiff  could  not  ejecb 

(3)  [1921]  1  K.  B.  541, 

4)  [1922]  1  K.  B.  325. 

(5)  [1924]  38  T.  L.  R.  151. 

(6)  [1922]  38  T,  L.  R.  519. 
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the  defendant.  He  has  given  him  notice 
in  December  1924.  He  is  not  a  resident 
of  this  place,  and  probably  did  not  know 
to  what  use  the  premises  were  being  put 
if  at  all  they  were  used  as  alleged.  The 
defendant  has  in  no  way  been  prejudiced 
by  the  alleged  acquiescence  There  can 
be  no  estoppel  on  a  question  of  law,  whe- 
ther this  dual  use  by  the  defendant  makes 
tta  tenement  a  dwelling  house  under  the 
Act  or  not  The  defendant  has  had  four 
months  already  to  find  out  another  shop. 
He  is  not  entitled  to  further  time  to  give 
up  possession.  I  decree  immediate  eject- 
ment with  costs.  I  also  award  to  the 
plaintiff  overdue  rent  and  mesne  profits 
at  the  rate  of  Es.  13-8-0  per  mensem  from 
1st  October  1924,  upto  possession  less 
Rs.  26-6-6  received  by  him. 

S.N./R.K.  Suit  decreed. 
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WILD,  J.  C  ,  AND  KUPCHAND 

BlLARAM,  A.  J    C. 

Khasomal  and  another — Applicants. 
v 

Bacho  and    another — Opposite  Parties 

Revn.  Appln  No  143  of  1925,  Decided 
on  26th  October  1928 

(a)  Civil  P.  C.,  O.  47—  Application  after 
limitation  for  alternate  remedies  is  not  in- 
competent. 

There  is  nothing  in  0.  47  to  suggest  that 
the  application  for  review  must  necessarily 
be  made  within  the  same  period  which  is  al- 
lowed to  a  party  for  the  alternative  remedy  by 
way  of  appeal  or  application  for  restoration 
of  a  suit  which  has  been  dismisied  for  default 
of  appearance  .  2  C.  W.  N.  318,  Dist.  26  Gal. 
598,  Rel.  on.  [P  39  C  1] 

*  (b)  Civil  P.  C.,  O  47— Orders  disallow- 
ing review  application  are  revisable. 

Ths  discretionary  powers  of  revision  vested 
in  the  High  Court  by  S.  115  are  not  in  any 
way  controlled  by  bhe  provisions  of  O.  47  ; 
such  powers  are  intended  to  apply  even  to 
orders  disallowing  a  review  application  :  26 
All.  572,  Dins.  from.  ;  29  All.  468  and  31  All. 
610,  Rel.  on.  [P  39  C  2] 

*(c)  Civil  P.  C.,  O.  47— Application  for 
adjournment  by  plaintiff's  pleader  refused 
— Order  passed  on  application,  in  presence 
of  pleaders  in  dismissing  suit  and  another 
order  on  plaint  dismissing  suit  ex  parte — 
Case  is  fit  one  for  review. 

On  the  day  of  hearing,  plaintiff's  pleader 
applied  for  adjournment  as  only  one  witness 
out  of  six  was  present.  The  application  was 
heard  in  the  presence  of  the  pleaders  of  the 
parties  and  was  dismissed.  The  order  passed 
thereon  was  one  dismissing  the,suit.  A  sepa- 
rate order  was  written  on  the  plaint  dismiss- 


ing the    suit  ex   parto  for    plaintiff's   default. 
Plaintiff  filed  an  application  for  review. 

Held  :  that  although  the  Oourt  had  juris- 
diction to  refuse  an  adjournment,  it  had  no 
jurisdiction  to  dismiss  the  suit  in  the  pre- 
sence of  the  pleader  without  giving  the  pleader 
an  opportunity  of  either  arguing  the  case  or 
of  examining  the  witness  who  was  present  and 
asking  for  warrants  to  issue  against  the  absent 
witnesses,  Having  dismissed  the  suit  in  the 
presence  of  the  pleaders  for  the  plaintiff,  the 
Court  had  no  jurisdiction  to  pass  a  second 
order  of  dismissal  for  default  of  appearance 
by  the  plaintiff  after  the  plaintiff's  pleader 
had  left  the  Court.  It  was,  therefore,  a  fit 
case  for  granting  an  application  for  review. 

[P  39  C  1] 

Mahomedbux  and  Chandumal  —  for 
Defendants  1  to  5. 

Judgment  — The  facts  of  this  case  are 
somewhat  peculiar. 

It  appears  that  on  9th  September  1924, 
the  plaintiffs'  pleader  put  an  application 
to  the  Court  asking  that  the  hearing'of 
the  suit  which  was  fixed  for  that  day  be 
postponed  on  the  ground  that  out  of  six 
witnesses  who  had  received  bhatta  for 
that  day  only  one  was  present.  The 
diary  of  the  case  shows  that  the  applica- 
tion was  heard  in  the  presence  of  the 
pleaders  of  the  parties  and  was  dismissed. 
But  on  looking  to  the  application  itself 
and  the  order  passed  thereon,  wo  find  that 
the  order  states  as  follows  : 

"  Messrs.  Mahomedbux  for  defendant  1  and 
Chandumal  for  defendants  2,  3,  4  and  5  objects 
to  this  application  and  states  that  the  same 
is  jnalande,  The  plaintiff  who  belongs  to 
Naushahro  Feroze  has  purposely  remained 
absent  as  the  witnesses  are  not  to  support. 
Two  witnesses  Hiranand  and  brother  of  wit- 
ness Valarmal  are  present. 

I  accordingly  dismiss  the  suit  with  cost* 
as  against  defendant  1  only.  Defendants  2  to 
5  to  bear  their  own  costs." 

It  also  appears  that  on  the  same  day 
the  learned  Judge  passed  an  order  which 
is  written  on  the  plaint  itself,  and  which 
reads  as  follows  : 

"  Plaintiff  absent.  Mr.  Mahomed  Bux  for 
defendant  1  and  Mr.  Chandumal  for  defend- 
ants 2  to  5  present.  Suit  dismissed  with  cost 
against  defendant  1  only.  Suit  dismissed 
against  defendants  2  to  5  who  to  bear  theii 
own  costs." 

On  8th  December  1925  an  application 
was  filed  before  the  same  Judge  for  re- 
view of  the  order  made  by  him  on  the 
application  for  adjournment  No  men- 
tion appears  to  have  been  made  in  that* 
application  for  review  of  the  subsequent 
order  made  on  the  plaint.  The  learned 
Judge  admitted  the  application  for  re- 
view and  ordered  notice  to  issue  to  the 
defendants.  That  application  came  up 
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Cor  hearing  before  his  successor  in  office 
who  held  that  as  it  was  discretionary 
with  the  Judge  to  grant  or  refuse  an 
adjournment  he  was  not  competent  to 
grant  the  application  for  review  though 
he  expressed  it  as  his  opinion  that  his 
predecessor  should  not  have  dismissed 
the  suit  without  affording  in  the  first 
instance  an  opportunity  to  the  plaintiff's 
pleader  of  examining  the  only  witness 
who  was  present  Now  there  can  be  no 
doubt  that  the  learned  Judge  below  failed 
to  consider  the  effect  of  each  order  separ- 
ately, with  the  result  that  he  came  to 
an  erroneous  conclusion,  that  he  had  no 
power  to  grant  tbe  review  application. 
The  first  order  passed  by  the  trial  Judge 
was  passed  in  presence  of  the  parties,  or 
their  pleaders  This  is  clear  from  the 
iiary  of  the  case.  Though  the  learned 
Judge  had  jurisdiction  to  refuse  an  ad- 
journment, he  had  no  jurisdiction  to  dis- 
miss the  suit  in  the  presence  of  the 
pleader  without  giving  the  pleader  an 
)pportunity  of  either  arguing  the  case 
>r  of  examining  the  witness  who  was 
present  and  asking  for  warrants  to  issue 
igainst  the  absent  witnesses 

The  second  order  which  purports  to  have 
Deen  passed  on  the  same  day  was  equally 
without  jurisdiction  The  learned  Judge, 
having  dismissed  the  suit  in  the  presence 
of  the  pleaders  for  the  plaintiff,  had  no 
jurisdiction  to  pass  a  second  order  of  dis- 
missal for  default  of  appearance  by  the 
plaintiff  after  the  plaintiff's  pleader  had 
left  the  Court.  It  was,  therefore,  a  fit 
case  for  granting  an  application  for 
review. 

The  loarned  pleader  for  the  opponents 
has  raised  two  technical  objections  before 
us  But  there  is  no  substance  in 
either  of  them.  In  the  first  place  he  has 
contended  that  as  it  was  open  to  the 
plaintiff  to  apply  fur  restoration  of  the 
suit  or  to  appeal  against  the  order  of  dis- 
missal within  30  days  of  the  order,  an 
application  for  review  after  the  expiry 
of  that  period  was  incompetent.  There 
is  nothing  in  0  47,  Civil  P.  0  ,  to  sug- 
gest that  the  application  for  review  must 
necessarily  be  made  within  the  same 
period  which  is  allowed  to  a  party  for 
the  alternative  remedy  by  way  of  appeal 
or  application  for  restoration  of  a  suit 
which  has  been  dismissed  for  default  of 
appearance.  The  case  of  Koilosh  tyondol 
v.  Naba  Dwip  (1)  referred  to  by  the 
(1)  [1896JT 0,"  W.  N~  3 TH. 


learned  pleader  which  supports  that  view 
was  distinguished  by  the  same  High 
Court  three  years  later  in  the  case  of  Raj 
Narain  Purkait  v.  Ananga  Mohan  (2). 
In  that  case  the  plaintiff's  suit  had  been 
dismissed  for  default  and  he  had  failed 
to  apply  for  its  restoration  within  the 
period  allowed  by  law,  and  the  plea  of 
limitation  was  not  allowed  to  prevail. 

The  second  point  taken  by  him  is  that 
an  order  rejecting  an  application  for  re- 
view is  not  open  to  revision  by  the  High 
Court.  He  has  referred  us  to  the  case 
of  R  ami  at  v  Ratanlal  (3)  where  it  was 
said  that  it  was  the  intention  of  the 
legislature  that  the  Court  which  origin- 
ally heard  a  case  should  be  the  Court  to 
docide  whether  an  application  to  review 
its  former  judgment  should  or  should  not 
be  granted  and  when  the  Court  rejects 
such  an  application  its  decision  should 
not  be  open  either  to  appeal  or  to  revi- 
sion by  a  higher  Court.  But  this  dictum 
so  far  as  it  refers  to  the  power  of  the 
High  Court  to  interfere  in  revision  has 
not  been  accepted  ae  sound  by  the  same 
High  Court  in  the  cases  of  J-  G.  Willis 
v.  Jawad  Husain  (4)  and  Akbar  Khan 
v.  Mahomed  All  Khan  (5). 

We  can  find  nothing  in  the  Code  to 
suggest  that  the  discretionary  powers  of 
revision  vested  in  the  High  Court  by 
S  115,  are  in  any  way  controlled  by  the 
provisions  of  O  47,  Civil  P  C  ,  or  that 
such  powers  are  not  intended  to  apply  to 
orders  disallowing  a  review  application. 
Whether  the  Court  will  exercise  its  dis- 
cretion in  any  particular  case  or  not  is 
quite  another  matter. 

We  think  that  this  is  a  fit  case  for  the 
exercise  of  our  powers  and  we  accord- 
ingly allow  this  application  and  set  aside 
both  the  orders  of  dismissal  and  direct 
that  the  Subordinate  Judge  do  take  back 
the  case  on  his  file  and  dispose  of  it 
according  to  law. 

Costs  to  bo  costs  in  the  cause. 


R.K. 


Revision  allowed. 


(2)  [1899]  26  Gal.  598. 

(3)  [1904]  26  All.  572. 

(4)  [1907]  29    All.    4C8  =  4  A.    L.   J,  439  = 

(1907)  A.  W.  N.  132. 

(5)  [1909]    31    All.    610  =  4    I.    C.    23  =  6 

A.  L.  J.  884. 
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WILD,  J  G.  AND  RCJPCHAND 

BlLARAM,  A.  J.  C. 

Mohanlal  Kotumal  and  another  —  Ap- 
pellants. 

v. 

Dalpatrai  Isardas — Respondent. 

Misc.  Civil  Appeal  No.  52  of  1925,  De- 
cided on  20th  July  1928,  from  an  order  of 
Asst.  Judge,  Hyderab-id  (Sind). 

Bombay  Regulation  2  of  1827,  S.  54  —  S. 
54  Hill  applies  to  Sind  —  Pleader  ill  and 
notifying  hii  inability— Party  is  entitled  to 
reasonable  adjournment  for  engaging  an- 
other pleader. 

The  provisions  of  S.  54  are  still  applioabls  to 
Bind.  Where  therefore  the  pleader  for  the  ap- 
pellant has  notified  bo  the  Court  hia  inability 
to  proceed  with  ths  appeal  on  account  of  hia 
illness,  the  appellant  is  entitled  to  an  adjourn- 
ment for  a  reasonable  time  to  enable  him  to 
engage  another  pleader.  [P  40  G  2J 

Kimatrai  Bhojraj—toi*  Appellants. 
Tahilram  Maniram—loT  Respondent. 

Judgment. — This  is  an  appeal  against 
an  order  pissed  by  the  learned  Assistant 
Judge,  Hyderabad,  refusing  to  set  aside 
tbe  order  passed  by  him  dismissing  the 
appeil  tiled  by  the  appellants. 

It  appears  that  Mr.  Santdas,  Pleader 
for  the  appellants,  was  ill  and  on  9th 
January  1925,  one  day  before  the  date 
fixed  for  the  hearing,  he  put  in  a  written 
application  asking  for  an  adjournment. 
On  that  application  the  learned  Judge 
passed  the  following  order  : 

"This  is  an  old  appeal  of  1019,  and  a  stay  of 
execution  has  bean  obtained  by  the  appellant 
against  the  respondents.  Mr.  Santdas  has 
other  partners  who  could  attend  to  this  ap- 
peal. If  this  cannot  be  proceeded  with  to- 
morrow, for  any  reason,  cause  may  bj  shown 
why  the  stay  order  may  not  be  discharged." 

On  10th  January  1925,  Mr.  Chuhar- 
mal,  a  junior  working  with  Mr.  Santdas, 
put  in  a  formal  appearance  for  the  pur- 
pose of  repeating  the  application  for  ad- 
journment. The  learned  Judge  again 
refused  to  adjourn  the  case,  but  allowed 
Mr.  Ohuharmil  two  hours'  time  to  pre- 
pare the  brief,  and  later  on,  in  the  day, 
when  Mr.  Chuharmal  and  the  appellant 
absented  themselves  from  Court,  the 
learned  Judge  passed  an  order  dismis- 
sing the  appeal  for  default,  and  subse- 
quently refused  to  restore  it  to  the  file. 

It  appears  that  the  attention  of  the 
learned  Judge  was  not  draw~o  to  the  pro- 


visions of  S.  54,  Bombay  Kegn  2  of  1827 
which  are  still  applicable  to  this  pro- 
vince, By  applying  for  an  adjournment 
on  9th  January,  Mr.  Santdas  had  notified 
to  the  Court  his  inability  to  proceed  with 
the  appeal  within  the  meaning  of  that 
section.  It  would,  therefore,  appear  that 
the  appellant  was  entitled  to  an  adjourn- 
ment for  a  reasonable  time  to  enable  him 
to  engage  another  pleader.  No  doubt,  it 
is  true  that  in  certain  cases,  an  adjourn- 
ment of  24  hours  to  transfer  the  brief  is 
ample,  and  that  if  a  pleader  knows  -a  day 
before  that  he  will  not  be  able  to  attend 
to  the  case  on  account  of  ill-health,  he 
should  endeavour  to  transfer  his  brief, 
The  circumstances  of  this  case  were, 
however,  peculiar.  It  was  a  heavy  ap- 
peal which  required  more  time  for  pre- 
paration and  it  was  not  certain  if  it 
would  be  ripe  for  hearing  The  respon- 
dent had  died  pending  the  appeal.  His 
legal  representatives  who  had  been 
brought  on  the  record  were  minors  and 
represented  by  their  mother,  and  though 
she  had  been  served  with  the  usual  notice, 
the  Court  had  not  passed  an  order  ap- 
pointing her  a  guardian  ad  litom  of  the 
minors  nor  had  any  appearance  been  pub 
in,  on  her  behalf  up  to  that  day.  Though 
the  appeal  was  an  old  one,  it  was  made 
ripe  only  on  10th  January,  and  there  was 
every  chance  of  its  being  postponed  It 
would  also  appear  that  the  vakalatnama. 
filed  on  behalf  of  the  appellants  was  in 
favour  of  Mr.  Santdas  only,  and  that, 
therefore,  there  was  no  obligation  either 
on  Mr.  Chuharmal  to  conduct  the  appeal 
or  the  appellant  to  engage  him  for  the 
appeal  in  lieu  of  his  senior  partner.  We 
think  that  this  was  a  case  in  which 
greater  indulgence  might  have  been  shown 
to  the  appellant. 

We  accordingly  allow  this  appeal,  a'nd 
order  the  le lined  Judge  of  the  first  appel- 
late Court  to  take  back  the  appeal  on  his 
file  and  dispose  of  it  according  to  law. 

With  regard  to  costs,  we  think,  it  is  a 
fit  case  in  which  eich  party  should  bear 
his  own  costs  of  this  appeal. 


RK. 


Appeal  allowed. 
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ASTON,  A  J.  C. 

Lalchand-Gobindram  and  others  — 
Plaintiffs. 

V- 

Tejbhandas-Jagannath  and  others — 
Defendants. 

Original  Civil  Suit  No.  127  of  1924, 
Decided  on  16th  July  1928. 

*  Provincial  Insolvency  Act  (1920),  S.  59 
Cl,  *1)  -Compromise  by  receiver  without 
sanction  is  not  invalid. 

A  com  promise  (accepting  a  certain  amount 
in  full  settlement  of  a  claim)  otlcctod  by  the 
Official  Receiver  without  sanction  of  the  Court 
is  not  invalid.  Sanction  19  taken  by  the 
Official  Receiver  for  his  own  protection  and  the 
compromise  19  binding  unless  net  aside.  The 
provisions  regarding  sanctions  are  adminis- 
trative only  .  47  Gal.  553  ,  1  Lah.  237  and 
En(jli\h  cflifs,  ReL  on.  [P  42  C  2] 

Tahilram  Maniram — for  Plaintiffs. 

Sufjanlal  H   Jexwani — for  Defendants. 

Judgment— This  is  a  suit  filed  by  the 
pl.iinbilf  to  recover  Rs.  1,154-5-0  from  the 
defendant  on  an  account  alleged  to  have 
commenced  on  8th  Juno  1(.)20,  and  to  have 
terminated  on  9th  January  1923. 

PlamtihV  case  is  that  cloth  used  to  he 
supplied  to  the  defendant,  that  the  ac- 
count usod  to  he  settled  from  time  to 
time  and  the  balance  due  treated  as  a 
dusti  loin.  He  alleges  that  Rs.  1,154-5-0 
is  due  on  tho  account  and  ho  claims  in- 
terest from  date  of  suit. 

Defendants  deny  that  there  were  any 
dusti  loans.  They  admit  that  a  cloth  ac- 
count commenced  on  8th  June  1920,  but 
say  it  terminate  1  before  May  1921,  for 
plaintiff  applied  to  be  adjudicated  insol- 
vent in  May  1921,  and,  thereafter  defen- 
dant merely  made  payments -in  discharge 
of  his  indebtedness.  Defendants'  main 
defence  is  that  they  owe  nothing  to  the 
plamtitls,  a  sum  of  Rs.  949-LL-G  having 
been  paid  to  tho  Oflicial  Receiver  in  full 
settlement  on  9th  January  1923. 

Mr.  Pinto  who  was  tho  Official  Receiver 
at  the  time  denied  that  the  Rs.  949-11-G 
was  paid  in  full  settlement,  but  he  ad- 
mitted that  ho  did  not  remember  the  cir- 
cumstances and  that  his  only  ground  for 
denying  it,  was,  that  in  a  credit  note  sent 
by  him  to  the  Nazir  the  words  "  in  full 
settlement  "  did  not  appear  His  clerk 
writes  the  credit  note  and  ho  signs  it.  Ct 
is  then  sent  with  the-debtor  to  tho  Nazir's 
office.  The  Nazir  enters  the  amount  in 
his  books,  endorses  the  credit  note  and 
returns  it  to  fcho  Official  Receiver.  Tho 
1929  S/6 


Nazir  then  gives  a  receipt  to  the  debtor 
and  keeps  a  counterfoil  Against  the  soli- 
tary fact  that  the  words  "  in  full  settle- 
ment "  were  not  written  in  the  receipt 
there  is  the  direct  oral  evidence  of  Udhav- 
das,  the  manager  of  the  defendants'  firm 
supported  by  the  entry  Ex.  35  in  his  cash 
book,  viz., 

"  Rupees  949-ll-G  debited  to  Bhai  Lalchand- 
Gobindram  cash  paid  in  full  settlement  in  the 
Court  " 

supported  by  the  evidence  of  Dwarkadaa 
who  was  employed  by  the  Official  Receiver 
on  commission  to  recover  outstandings 
and  who  says  ths  amount  was  paid  to  the 
Official  Receiver  in  full  settlement.  De- 
fendants' story  is  further  supported  by 
the  evidence  of  Tulsidas  who  was  in  the 
employ  of  the  defendants'  firm  and  who 
states  that  tho  Official  Receiver  told  Lila- 
ram  he  was  accepting  the  amount  in  full 
settlement.  If  further  support  were  needed 
it  is  to  be  found  in  the  plaintiff's  own 
book.  For  the  latter  contains  an  entry 
with  the  word  Chucktoo  afterwards  erased. 
Rs.  949-ll-G  credited  to  Bhai  Tojhhandas- 
Jagannath  on  9th  January  1923,  "  Chuck- 
too  "  The  word  "  Chucktoo  "  "  means 
settled.  "  Plaintiff  says  his  deceased  bro- 
ther erased  "  Chucktoo  "  which  had  been 
written  by  Ridharai  It  is  also  in  evi- 
dence that  no  demand  was  made  by  the 
Official  Receiver  t,n  defendants'  firm  and 
no  suit  filed  between  9th  January  1923, 
the  date  of  the  alleged  payment  in  full 
settlement  and  15th  February  1924,  the 
date  when  the  present  siut  was  filed. 

In  addition  to  this,  the  evidence  shows 
that  one  Lilaram  kept  books  under  the 
orders  of  the  Official  Receiver  and  recorded 
settlements  After  tho  adjudication  oider 
was  annulled  books  were  returned  to  the 
plaintiff  Tho  Official  Receiver  enquired 
from  the  plaintiff  whether  he  had  received 
all  tho  books  Tho  reply  was  in  the 
affirmative.  Shortly  afterwards  the  plain- 
tiff alleged  that  he  had  not  received  one 
of  the  books.  The  only  explanation  which 
plaintiff  was  able  to  give  of  his  pievious 
answer  to  tho  Official  Receiver  was  that  he 
relied  on  to  Mehtas  giving  the  books  to 
him  When  Mr.  SuganUl  on  7th  July 
1924,  stated  to  tho  Court  he  wanted  in- 
spection of  the  khatii  prepared  under  the 
order 3  of  tho  Offici«\l  Receiver  and  also  of 
the  cash  book,  Mr  Ilswachand  for  the 
plaintiff'  replied  that  no  such  books  bad 
been  prepared  under  the  orders  of  the 
Official  Receiver  and  tint  there  were  no 
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such  books  in  existence.  At  a  later  hear- 
ing plaintiff  resiled  from  the  position 
taken  up  on  7th  July,  and  alleged  that 
the  books  had  been  prepared  but  that 
they  had  not  been  handed  over  to  plaintiff 
It  is,  in  my  opinion,  impossible  to  believe 
the  plaintiff's  contradictory  explanations 
which  appear  to  me  anything  but  bona 
fide  I  disbelieve  the  allegation  that  the 
books  were  not  returned  to  plaintiff  The 
Court  is  entitled  to  draw  the  presumption 
that  if  plaintiff  had  produced  the  ledger 
it  would  not  have  supported  the  plaintiff's 
case  :  see  Jag  Prasad  Rai  v.  Singan  (l),' 
Murugesam  Pillai  v.  Gnana  Sambanda 
Pandara  Sannadhi  (2)  and  Debendra 
Narayan  Singh  v.  Naiendra  Narayan 
Singh  (3).  At  the  last  minute  before  de- 
fendant closed  his  c,ise  plaintiff's  plo.ider 
made  a  strenuous  demand  that  defendant 
should  examine  Lilar.im  as  a  witness 
alleging  he  was  present  in  Court  and 
threatening  to  make  a  point  in  argument 
of  his  omission  to  examine  Lilaram  if  ho 
failed  to  do  so.  It  appears  to  mo  that  if 
plaintiff  was  so  anxious  that  Lilaram 
should  be  examined  he  should  have  exa- 
mined himself. 

With  regard  to  the  power  of  the  Offi- 
cial Receiver  to  settle  the  claim,  without 
sanction  of  the  Court,  plaintiff  admits 
that  some  amount  was  duo  to  the  defen- 
dant for  brokerage  and  that  in  his  claim 
before  the  Official  Receiver  he  had  not 
deducted  the  amount  due  The  evidence 
further  shows,  that  there  had  been 
another  account  before  the  account  in 
suit  and  the  defendants'  firm  had  been 
allowed  brokerage  and  mi  thai  in  the 
account.  The  receipt  of  Rs.  949-11-G  in 
full  settlement  does  not  appear  to  me  to 
have  been  regarded  by. the  Official  Re- 
ceiver as  a  compromise  requiring  sanction 
within  the  meaning  of  S  59  (l),  Provin- 
cial Insolvency  Act.  Mr.  Pinto  himself 
admitted  that  in  cases  where  brokerage 
and  mithai  were  clue  and  had  not  boon 
allowed  for  in  tho  schedule  he  would  ac- 
cept the  smaller  sum  in  settlement  than 
that  claimed  in  the  schedule  without 
reference  to  the  Court.  Apart  from  this, 
as  Rankin,  J.,  pointed  out  in  a  case  re- 
ferred to  in  Laduram-Nathmull  v. 

(1)  A.  I.  E.  1925  P.  C.  93. 

(2)  A.  I.  R.  1917  P.  C.  6=40   Mad.  402-44   I. 

A.  98  (P.O.). 

(3)  [1920]'24  G.  W.  N.   110=54  I.  G,   636=30 

C.  L  J.  417. 

(4)  [1920]  47  Gal.  555=55  I.  C.  747=31    G.  L. 
J.  150. 


Nandalal  Karuri  (4),  the  Official  Recei- 
ver is  the  person  in  whom  is  vested  the 
property  of  the  bankrupt,  by  law,  the 
provisions  regarding  leave  of  the  Court  as 
under  the  English  Act  are  administrative 
provisions  only  •  see  Lee  v.  Sangster  (5), 
Leeming  v.  Murray  (6)  and  In  re  Bran- 
son, Ex  parte  Trustee  (7).  The  same 
principle  is  also  applicable  to  liquidators 
of  companies  •  see  Cycle  Makers'  Co- 
operative Supply  Co.  v.  Sinns  (H)  an 
English  decision,  no  doubt,  hut  the  provi- 
sions of  S.  179,  Companies  Act,  are  similar 
to  those  of  S.  151  of  the  English  Act  and 
to  S.  59,  Provincial  Insolvency  Act  In 
that  case  it  was  held  that  a  liquidator  for 
his  own  protection  may  take  the  sanction 
of  the  Court  but  when  he  took  the  risk, 
the  compromise  was  binding  until  set 
aside  by  the  Comb  see,  too,  Hup  Ram 
v.  Fatal  Din  (9)  a  case  under  the  Indian 
Companies  Act  where  it  is  held  by  Shadi 
Lai,  J.,  that  leave  is  a  domestic'*  matter 
and  that  a  Court  dealing  with  the  suit  is 
not  affected  by  it 

In  view  of  my  finding  on  this  issue  my 
finding  on  the  other  issues  is  unnecessary 
but  in  case  rny  finding  on  issue  3  is  wrong 
ray  finding  on  the  other  issues  is  as 
follows. 

With  regard  to  issue  1  the  evidence 
of  plaintiff  with  regard  to  the  hand  loans 
is  supported  by  documentary  evidence, 
viz.,  EXB.  10  to  16,  inclusive  which  are 
admittedly  genuine  My  finding  on  this 
issuo  is  in  tho  affirmative. 

With  regard  to  issuo  2  plaintiff  and 
defendant  2  agree  that  the  account  in  suit 
commenced  on  8th  January  L920.  Since 
plaintiff  applied  to  be  adjudicated  insol- 
vent in  1921,  the  account,  in  rny  opinion 
was  terminated  ou  his  adjudication  in 
that  year,  the  exact  date  of  which  is  not 
disclosed.  Thereafter,  defendants  merely 
mado  certain  payments  in  'discharge  of 
thoir  indebtedness  to  tho  insolvent. 

la  view  of  the  evidence  given  by  fcho 
defendant  and  the  admission  of  the  plain- 
tiff my  finding  on  issue  4  is  in  the  affir- 
mative. 

(5)  [f857jTC.  B.    (n.s~.)    1=5"  W.    R,    487=3 

Jur.  (n.B.)  156=26  L.  J.  C   P.  151. 

(6)  [1879]  13  Ch.  D.  123=28  W.  R.  338=±48  L. 
J.  Gh.  737. 

(7)  [1914]  2  K.  B.  701=83  L.  J.  K.  B.    1316= 
58  S.  J.  416=21  Manson.    160=110  L.  T. 
940. 

(8)  [1903]  1  K.  B.  477=72  L.  J.  K,'  B.  160=19 
T.  L.  R.  153=88  L.  T,  360. 

(9)  [1920]  1  Lah.  237=57  I,  G.    223=1    P.  I* 

R,  1921. 
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With  regard  to  the  question  of  interest 
the  evidence  of  plaintiff  supported  by  that 
of  Ganshamdas-Dialmal  shows,  in  my 
opinion,  that  interest  is  payable.  No  rate 
of  interest  is  shown  in  the  plaint.  The 
Court,  however,  can  take  judicial  cogni- 
zance of  the  fact  that  6  per.  cent,  is  the 
lowest  commercial  rate  of  interest.  As 
no  account  has  been  put  in,  however,  no 
specific  amount  of  interest  is  shown  to  be 
due.  My  finding  on  issue  6  is  that  plain- 
tiff would  be  entitled  to  charge  interest 
at  6  per  cent  but  no  specific  sum  is 
proved  to  be  due  as  interest. 

With  regard  to  issue  5  the  account  not 
having  been  proved  the  defendants'  lia- 
bility for  the  items  referred  to  in  this 
issue  is  not  established.  My  finding  ac- 
cordingly is  in  the  negative. 

My  finding  on  issue  7  for  the  reasons 
mentioned  with  regard  to  issue  3  and  the 
other  issues  is  nil. 

[  dismiss  the  suit  with  costs. 

K  K.  Suit  dismissed. 


A    I  R  1929  Sind  43 

DE  SOUZA,  A.  J  C 

Banstdhar  Mangatrai — Plaintiffs 

v. 
Dinanath  and  Co. — Defendants 

Original  Civil  Suit  No.  213  of  1927, 
Decided  on  4th  April  1928. 

Provincial  Small  Cause  Courts  Act,  Sch.  2 
Art  15 — Suit  for  money  due  on  award  is 
cognizable  by  Small  Cause  Court — Provin- 
cial Small  Cause  Courts  Act,  S.  23,  and  Sch. 
2,  Art.  24. 

A  suit  for  recovery  of  money  due  on  an  a  wind 
is  nob  a  suit  for  tha  specific  performance  of  a 
contract.  (A  I  R.  1924  Mad  485,  28  Bom.  1  ; 
A.  I.  R.  l')21  Bom.  393  and  A.  I.  R.  1920  Rang. 
198,  Foil.)  Nor  is  such  a  suit  one  for  coiifcos- 
ting'au  award,  though  incidentally  the  validity 
of  the  award  may  havo  to  bo  considered. 
(A.  1.  R.  1926  Rang.  108;  42  All.  169  and  6 
S.  L.  R,  83,  Foil,).  Such  a  suit  is  maintainable 
in  the  Court  of  Small  Causes.  [P  43,  C  2] 

Tahilram  Mamram  —  iQT  Plaintiffs 
Kodumal  Lekhraj — for  Defendants. 
Judgment. — This  is  ii' suit  to  recover 
Bs  268-13-6  said  to  be  due  to  the  plain- 
tiffs under  an  award  passed  under  the 
Indian  Arbitration  Act  9  of  1899.  A 
preliminary  objection  wag  raised  by  the 
learned  pleader  for  the  defendants  that 
the  Court  has  no  jurisdiction  to  entertain 
the  suit  and  that  the  proper  Court  in 
which  the  suit  should  bo  filed  is  the 
Court  of  Small  Causes. 


Mr.  Tahilram  on  behalf  of  the  plaintiffs, 
contends  that  the  jurisdiction  of  the  Court 
of  Small  Causes  to  entertain  the  present 
suit  is  barred  on  various  grounds  In  tha 
first  place,  he  argued  that  this  was  in 
essence  a  suit  for  specific  performance  of 
the  contract,  inasmuch  as  the  agreement 
to  refer  implied  an  agreement  to  abide  by 
the  award  and  therefore,  a  suit  to  enforce 
the  award  was  virtually  a  suit  for  specific 
performance  of  the  implied  agreement. 
This  point  has  been  considered  in  a  series 
of  authorities  of  which  the  latest  is  a* 
decision  of  the  High  Court  of  Madras  in 
the  case  of  TJtirumui  thy  Chetty  v  Ponnan 
Chetty  (1)  where  the  learned  Judge  dis- 
senting from  the  view  that  a  suit  for  en- 
forcement of  an  award  is  in  essence  a  suit 
for  specific  performance  of  a  contract,  re- 
marked that  a  suit  for  the  iccovery  of 
amount  due  under  an  award  can  in  no 
sense  be  treated  as  a  suit  to  enforce  a  con- 
tract. To  the  same  effect  are  the  deci- 
sions of  the  Bombay  High  Court  in 
Fardunji  v.  Jamsedji  (2)  where  it  was 
hold  that  a  suit  on  an  award  to  recover  a» 
certain  sum  of  monov  allowed  by  the 
arbitrator  is  not  a  suit  for  specific  per- 
formance of  the  award  but  a  suit  for  tho 
recovery  of  the  money  and  for  relief  inci- 
dental thereto.  This  decision  was  fol- 
lowed by  the  same  High  Court  in  Erach- 
shaw  Doaabhai  v  Bai  Dinbai  (3).  In  fact, 
as  pointed  out  by  the  Eangoon  High  Court 
in  the  case  of  Mauny  Ni  v  Mauny  Aunq 
Ba  (4),  the  payment  of  money  is  not 
regarded  as  specific  relief  under  the 
Specific  Relief  Act  :  vide  the  provisions 
of  S  21  (a)  and  S.  12  of  that  Act,  the 
relief  provided  in  that  Act  being  relief  in 
specie  that  is  the  performance  of  a  speci- 
fic act  of  the  delivery  of  particular 
articles  and  not  the  payment  of  money 
unless,  of  course,  the  contract  is  for  the 
delivery  of  particular  coins. 

It,  therefore,  seems  to  me  on  prin- 
ciple as  well  as  authority  impossible 
to  maintain  that  a  suit  for  recovery 
of  money  due  on  an  award  is  n 
suit  for  specific  performance  of  a> 
contract  The  next  contention  urged 
by  Mr.  Tahilram  is  that  the  jurisdiction 
of  the  Small  Cause  Court  is  ousted  by- 
Art.  24  of  Sch  2  and  S  23,  Provincial 
Small  Cause  Courts  Act  9  of  1887. 

1)  A.  I.  R.  1924  Mad.  485. 

2)  [1904]  28  Bom.  1  =  5  Bom.  L.  R.  705. 

3)  A.  I.  R.  1921  Bom.  399  =  45  Bom,  318. 

4)  A.  I.  R.  1926  Rang.  198  =  4  Rang.  227» 
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Art.  24,  of  Sch.  2,  bars  a  suit  to  contest 
award  Mr  Tahilram's  argument  is  that 
the  present  suit  which  though  in  terms 
is  a  suit  to  enforce  the  award  is  bound  to 
raise  a  question  as  to  the  validity  of  the 
award  and,  therefore,  it  is  virtually  a 
suit  to  contest  an  award  in  a  more  inno- 
cent guise. 

Alternatively  Mr.  Tahilram  argued  that 
the  jurisdiction  of  the  Court  of  Smn.ll 
Causes  is  barred  under  S  23,  Provincial 
Small  Cause  Court  Act,  inasmuch  as  the 
plaintiffs'  claim  depends  upon  the  proof 
of  the  validity  of  the  award,  a  matter 
which  the  Court  of  Small  Causes  cannot 
finally  determine  since  under  the  Indian 
Arbitration  Act  the  validity  of  the  award 
has  to  bo  determined  exclusively  by  the 
Judicial  Commissioner's  Court. 

Turning  to  the  first  branch  of  the 
alternative,  the  consensus  of  authorities 
of  all  the  High  Courts  which  have  been 
reviewed  in  the  Rangoon  case  of  Maung 
Ni  v  Mauny  Aun<j  Ba  (4),  above  cited,  is 
stated  in  the  words  of  the  learned  Judge 
who  decided  the  case  of  Mizaji  Lai  v 
Partab  Kuar  (5)  in  the  following  words  : 

"  Ib  is  argued  that  the  suit  was  barred  by 
bho  provisions  of  Art.  24  under  which  a  suit  to 
contest  an  award  is  not  triable  by  a  Court  of 
Small  Causes.  The  answer  to  this  argument 
IB  that  the  present  suit  was  not  a  suit  to  con- 
test an  award.  On  the  contrary  it  was  a  suit 
to  enforce  an  award  by  asking  for  delivery  of 
the  money  which  was  payable  under  the 
award." 

No  doubt  as  pointed  out  by  the  learned 
Judges  it  may  seem  to  be  anomalous  or 
even  illogical  that  a  Small  Causes  Court 
should  be  debarred  from  entertaining  a 
suit  to  contest  an  award  but  should  not 
be  debarred  from  entertaining  a  suit  to 
enforce  an  award  in  which  the  award 
may  be  contested.  The  anomaly,  if  any, 
said  the  learned  Judges,  is  the  concern 
not  of  the  Courts  but  of  the  legislature 

The  same  view  was  taken  by  a  13ench 
of  this  Court  in  the  case  of  Chnnandas 
Mulch  and  v  Manyhoomal  Ileimaj  (6). 
It  was  a  suit  filed  in  the  Court  of  Small 
Causes  to  recover  a  sum  of  money  due  on 
an  award.  The  defendant  sought  to  im- 
pugn the  validity  of  the  award  but  the 
learned  Judge  of  the  Court  of  Small  Causes 
•declined  to  hear  evidence  on  this  defence 
us  he  thought  it  was  one  that  could  only 
be  raised  in  the  Court  of  the  Judicial 
Commissioner.  The  Judge  apparently 

(5)  [1920]     42  All.  1G9  =  58  I.    C.    546  =  18 

A   L.  J.  70 
<0)  [1912]  6  3.  L.  R.  85  =  16  I.tJ  868. 


had  in  mind  Art  24,  Sch  2,  Provincial 
Small  Cause  Courts  Act,  under  which 
his  Court  had  no  jurisdiction  to  enter- 
tain a  suit  to  contest  an  award.  But 
this  Court  pointed  out  that  this  was 
not  a  suit  to  contest  an  award  and  the 
Judge  had  jurisdiction  to  adjudicate  on 
the  Validity  of  the  award  when  the  ques- 
tion arose  incidentally  in  a  suit  that  was 
within  his  cognizance  The  same  case 
furnishes  an  answer  to  the  argument  of 
Mr,  Tahilram  which  is  based  on  S.  23, 
Small  Cause  Courts  Act.  It  is  there  ob- 
served by  the  learned  Judges  following 
the  decisions  in  Damodar  Gopal  v  Chin- 
tarn  an  Balaknshna  (7),  Nai  ayan  Bha.skar 
v.  Balaji  Bapuji  (8),  Kesri sany  Banesantj 
v  Naransang  Manabhai  (9)  that  Small 
Causes  Court  has  jurisdiction  to  decide 
questions  of  title  that  arise  incidentally. 

For  these  reasons,  I  would  hold  that 
the  proper  Court  to  entertain  this  suit  is 
the  Court  of  Small  Causes,  Karachi.  I 
accordingly  direct  that  the  plaint  be  re- 
turned to  the  plaintiffs  for  presentation  to 
the  proper  Court 

S.L./R  K  Plaint  returned 

(7)  [1893]  17  Bom.  42. 

(8)  [1897]  21  Bom.  248. 

(9)  [1908]  32  Bom.  560=10  Bom   L.  R.  733. 
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ASTON,  A    J  C 

Karachi  Bank,  Ltd  — decree-holders — 
Plaintiffs. 

v 

Khemchand  Mewaram  and  others — De- 
fendants—Judgment -deb  tors 

Suit  No  685  of  1925,  and  Execution 
Appln.  No  716  of  1928,  Decided  on  7th 
January  1929. 

(a)  Civil  P.  C.,  O.  34,  R.  6—  An  award 
decree  authorizing  mortgagee  to  recover 
balance  after  sale  from  mortgagor's  person 
is  not  invalid. 

It  is  permissible  for  a  Court  in  a  mort- 
gage suit  while  passing  a  decree  to  direct  that 
the  mortgagee  ahull  recover  personally  any 
deficit  which  may  ba  found  due  after  the  mort- 
gaged property  is  sold  and,  therefore,  an  award 
decree  containing  auch  an  order  IB  valid  .  A. 
J.  fl.  1918  P.  C.  159,  AppL\  A.  /.  R.  1923  Bom. 
32,  Disv.from.  [P  45,  C  1] 

*  (b)  Civil  P.  C.,  O.  34,  R.  6-Scope. 

The  rights  under  a  valid  mortgage  decree 
directing  recovery  of  balance  personally  from 
judgment-debtor  cannot  be  deemed  »s  aban- 
doned by  presenting  an  application  under 
O.  34,  R.  6.  [P  45,  C  2] 

E  V.  Costellino — for  Decree-holders 

Kodumal  Lekhraj  —  for  Judgment- 
debtors 
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Judgment. — The  dispute  between  the 
plaintiffs  and  the  defendants  in  this  suit, 
in  which  the  plaintiffs  sued  for  a  sum  of 
Rs.  55,620-12-3  or  sale  of  the  mortgaged 
property,  and  a  personal  decree  if  neces- 
sary, against  the  defendants  in  case  of  a 
deficit,  was  referred  to  arbitration  and  an 
award  was  passed  Thereafter  on  8th 
March  1926,  the  Court  passed  an  award 
decrAe,  in  which  the  decree- holders  were 
.authorized  to  recover  the  balance  remain- 
ing due  to  them  from  the  person  or  other 
property  of  the  defendants  in  case  the  net 
proceeds  of  tho  sale  were  found  insufficient 
to  pay  the  amount  due 

The  property  was  sold  some  time  prior 
to  August  1928  In  August  192H  the 
decree-holder  applied  for  attachment  and 
sale  of  tho  properties  belonging  to  the 
defendants  Subsequently  oa  7th  De- 
cember 1928  on  the  application  of  the 
decree-holder  an  order  was  passed  grant- 
ing the  decree-holder  a  personal  decree 
against  the  judgment-debtors 

Mr.  Kodoomal  (for  the  defendants)  con- 
tends that  the  rights,  if  any,  of  the  plain- 
tiffs under  the  award  decree  were  aban- 
doned that  the  decree-holder  is  in  any 
-event,  estopped  from  asserting  these 
rights  and  since  the  personal  decree  under 
O.  34,  R  6  was  not  granted  until  7th 
December  1928,  after  the  present  applica- 
tion was  filed,  the  application  is  incom- 
petent. 

There  appears  to  have  been  some  doubt 
as  to  whether  a  Court  in  passing  a  decree 
could  make  an  order  that  the  deficit  if 
anyf  was  to  bo  recovere'd  from  the  judg- 
ment-debtors until  such  deficit  was 
actually  ascertained.  In  Keshav  Manja 
v.  Govind  Naga  (l),  the  Bombay  High 
Court  ruled  that  the  proper  form  for  a 
Court  to  pass  was  an  order  that  the 
decree-holder  should  have  liberty  to  apply 
for  a  personal  decree  Their  Lordships 
of  the  Privy  Council,  however,  in  Jeuna 
Baku  v.  Parmeshwar  Narayan  (2),  have 
dissented  from  this  view  It  is  now  per- 
missible for  a  Court  to  direct  that  a 
a  decree-holder  shall  recover  any  deficit 
which  maybe  found  due  after  the  mort- 
gaged property  is  sold  In  the  circum- 
stances there  is  nothing  invalid  in  the 
form  of  the  award  decree,  and  this  order 
that  the  decree-holder  'should  recover  the 
deficit  was  an  order  which  could  be 
executed,  since  the  deficit  had  been  as- 

(1)  A.  I.  R.  1923~Bom   32. 

(2)  A.  I.  R.  1918  P.  G.  159=47  Cal.  370, 


certained  by  the  sale  of  the  property 
This  being  so  there  was  nothing  invalid 
or  incompetent  in  the  application  which 
was  made 

As  regards  the  contention  that  the 
rights  of  the  plaintiffs  were  abandoned 
no  authority  has  been  brought  to  my 
notice  that  the  rights  under  a  valid  decree 
can  be  abandoned  by  presenting  another 
application  I  think  the  correct  view  is 
that  the  decree-holder  ex  majoit  cautilla 
applied  for  a  personal  decree  under  O.  cJ4, 
R  6  also  and  that  his  rights  under  the! 
award  decree  remain  in  existence  As1 
regards  the  contention  thab  the  decree-! 
holder  is  estopped,  it  is  clear  that  the 
present  application  was  pending  when 
the  personal  decree  was  passed  on  7th 
December  1928,  I  am  of  the  opinion  that 
no  estoppel  has  been  established  In  the 
circumstances  tho  attachment  is  con- 
firmed with  costs 

R  K.  Order  accordingly. 


*  A.  I.  R.  1929  Sind  45 

WILD,  J.  C  .  AND 

RUPCHAND  BlLARAM,  A.  J    C. 
Narsomal  Jiwandas — Appellant. 

v. 

Pesumal  and  others — Respondents. 
Misc    Appeal  No    39  of  1927,  Decided 
on  24th  October  1928,  from  order  of  Asst. 
Judge,  Sukkur. 

*  (a)    Civil    P.    C.,    S.     45  —  Attachment 
before  judgment — Property   in    Dutch    terri- 
tory—Mandate,     isaued      lo    British    Consul 
there,  cannot  be  maintained. 

An  order  of  attachment  before  judgment 
issued  by  British  Indian  Court  against  the 
partnership  proporby  lying  in  Dutch  territory 
is  indubitably  inconsistent  with  the  supre- 
macy of  the  Dutch  Government  and  tho  man- 
date isaued  to  the  British  Consul  thnrem  cau- 
not  be  maintained.  [P  45  C  2,  P  4G  C  1] 

*  (b)  Civil  P.  C.,  S.  45— Scope. 

The  Courts  contemplated  by  S.  45  are  Courts 
in  tho  Native  Indian  States  in  alliance  with 
the  British  Government.  [P  40  C  1] 

Judgment. — In  this  suit  the  learned 
Assistant  Judge,  Sukkur,  has  issued  an 
order  of  attachment  before  judgment 
against  the  partnership  property  lying 
at  Soorbaya  and  has  further  ordered  that 
a  letter  of  request  be  sent  to  the  British 
Consul  of  that  place  to  take  possession 
thereof 

This  order  violates  one  of  the  funda- 
mental principles  of  international  juris- 
prudence and  is  without  jurisdiction 
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It  il  well  settled  that  British  Courts 
[have  no  jurisdiction  over  matter  which 
(cannot  be  rendered  effective  or  give  effect 
'to  rights  which  cannot  be  enforced  with- 
jout  interfering  with  the  authority  of  a 
ioreign  Sovereign  or  the  doing  of  acts  in- 
consistent with  his  supremacy:  Dicey  on 
IConflict  of  Laws  pp  39  and  4^, 
!  The  enforcement  of  the  order  of  attach- 
Imonb  of  property  in  Dutch  Territory  is 
;indubitably  inconsistent  with  the  supre- 
jmacy  of  the  Dutch  Government  and  the 
mandate  issued  by  the  learned  Judge 
ibelow  to  the  British  Consul  cannot  pos- 
isibly  be  maintained. 

It  is  hardly  necessary  for  ua  to  add  that 
there  is  no  provision  in  the  Code  of  Civil 
Procedure  to  warrant  the  issue  of  such 
an  order.  S-  45,  Civil  P.  C  which  em- 
powers the  transfer  of  decrees  though  not 
the  transfer  of  orders  of  attachment  before 
judgment  is  limited  in  its  scope  It  em- 
jpowers  transfer  only  to  those  Courts 
'which  are  established  by  the  Governor- 
'Genoral-in-Council  in  the  territories  of 
any  foreign  Prince  or  State  to  which  the 
Governor-Goneral-in-Council  hag  by  noti- 
fication in  the  Gazette  of  India  declared 
that  section  applicable  The  Courts  con- 
templated by  this  section  are  Courts  in 
ithe  Native  Indian  States  in  alliance  with 
the  British  Government. 

We  accordingly  set  aside  the  order  ap- 
pealed against  and  allow  the  appeal  with 
costs. 

R  K  Appeal  allowed. 


*  A  I.  R.  1929  Sind  46 

ASTON,  A  J.  C. 

Gangaram  Samandas — Plaintiffs, 
v 

Deoomal  Nihalchaad — Defendants. 

Suit  No.  14  of  1925,  Decided  on  21st 
January  1929. 

*  Civil  P.  C.,  O.  9,  Rr.  6  and  7— Default- 
ing defendant  cannot  as  of  right  by  appear- 
ing at  any  time  before  judgment  intervene 
in  ex-parte  proceedings — He  muit  ihow  good 
cauie. 

It  is  unreasonable  to  presume  an  inherent 
right  in  a  defendant,  to  cause  delay  and  in- 
convenience, without  being  able  to  establish 
good  cause  for  his  previous  non-appearance. 
The  right  to  delay  or  defeat  justice  is  a  right 
little  worthy  of  respect.  A  defendant,  there- 
fore, who  made  default,  is  not  entitled  to  ap- 
pear and  defend  the  suit,  at  any  time  before 
judgment,  as  of  right,  without  assigning  good 
cause,  and  without  obtaining  leave  :  A.  I.  R. 
J926  Sind  181,  Cons.;  A.  2.  fl,~1924  Cal.  806; 


Dist  ;  A.  I.  R.  1922  All.  33  and  A.  I.  R.  1922 
All.  110,  Expl  ,  A.  I.  R.  1925  Mad.  1122  and 
A.  I.  R.  1927  Mad.  1197,  Rel.  on, 

[P  46  C  2,  P  48  C  2} 

Balkishendas  H  Hulla  —  for  Plaintiffs- 
Kodumal  Lekhraj  —  for  Defendants 

Judgment.  —  Defendant  3  was  absent 
at  a  hearing  on  10th  February  1928  and! 
the  Court  passed  an  order,  that  the  case* 
would  proceed  against  him  ex  parte  under 
0  9,E  6 

It  is  now  contended,  on  his  behalf,  that 
notwithstanding  his  previous  absence, 
and  the  order  passed  by  the  Court,  he  is- 
entitled  to  appear  and  defend  the  suit,  at 
any  time  before  judgment,  as  of  right, 
without  assigning  good  cause,  and  with- 
out obtaining  le,ive 

The  uniform  practice  in  these  Courts, 
of  which  I  believe  I  can  take  judicial 
cognizance,  has  been  that  where  the  Court 
passed  an  order,  that  it  would  proceed 
ex  parte  under  O  9,  R  6,  Civil  P  C.  The 
defendant,  if  ho  subsequently  wished  to 
appear  and  defend  the  suit  on  an  ad- 
journed date  would  make  an  application 
under  0  9,  E  7. 

My  brother  Tyebji,  however,  in  a  case 
reported  in  Kala  Gella  v.  Shivji  (l),  was- 
of  opinion,  that  the  contention,  that  a^ 
Court  was  not  only  empowered,  under 
O  9,  R  6,  to  proceed  ex  parte,  when  the 
defendant  is  actually  not  in  Court,  but  to 
order  that  the  proceedings  should  thence- 
forward be  ex  parte  was 

11  opposed  to  a  fundamental  principle,  on- 
which  our  Courts  purport  to  proceed,  viz,  tfcftV) 
no  man  is  to  be  judged,  without  an  opportu- 
nity being  given  to  him  of  being  heard.  " 

The  principle  that  no  man  should  be> 
condemned  without  an  opportunity  of  be- 
ing heard  is  no  doubt  fundamental,  The* 
laws  of  God  and  man"  as  Fortescue,  J.,. 
observed  in  Dr  Bantley's  case,  R.  V. 
Chancellor  &  Co  of  Cambnde  (2),  referred 
to  in  Broom's  Legal  Maxims  Edn.  3,  p  10S> 
"both  give  the  party  an  opportunity  to- 
make  his  defence,  if  he  has  any  "  But  it 
is  a  well-known  principle,  that  if  rights 
are  not  availed  of,  at  the  proper  time,, 
they  may  be  lost. 

Under  the  rules  of  the  Supreme  Court 
in  England,  if  a  defendant  or  defendants 
make  default  in  delivering  a  defence 
within  the  time  allowed,  and  the  plain- 
tiff's claim  is  for  pecuniary  damages  only 
or  for  detention  of  goods  with  or  without 
damages  the  plaintiff  may  under  0.  27* 
.  192<f  Smd,  181. 


(2)  1  Str,  557, 
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B.  5,  enber  an  interlocutory  judgment 
forthwith,  against  the  defaulting  defen- 
dant or  defendants  and  then  proceed  with 
his  action  against  the  other  defendants 

This  is  an  example  of  rights  being  lost 
by  a  defendant  owing  to  his  default  in 
exercising  them  at  the  proper  time  No 
fundamental  principle  of  justice  has  been 
infringed  for  defendant  could  have  exer- 
cised his  right  of  making  a  defence  had 
he  ctfjsen  to  do  so  at  the  proper  time,  but 
he  made  default. 

Similarly,  if  a  party  neglects  to  cross- 
examine  a  witness  at  the  proper  timo,  he 
cannot,  as  of  right,  and  without  the  leave 
of  the  Courb,  recall  him  for  cross-exami- 
nation 

In  India,  if  a  plaintiff  appears  and  the 
defendant  does  not  uppear,  when  the  suit 
is  oilier!  on  for  hearing,  tho  Court  may, 
in  certain  circumstances  proceed  ox  parte. 

Threo  conditions  only  are  laid  down  in 
O.  9,  R  6. 

1  The  plriinbiti'  must  appear,  when  the 
fiuit  is  cillol  on  for  hairing. 

2  There  must  bo  a  default    on  the  part 
of  the  defendant  to  appear  when  the  suit 
is  called  on  for  hearing,  and, 

3.  The  summons  must  have  been  duly 
served. 

Under  the  rules  o[  the  Supreme  Court 
in  England  provision  is  made  for  the  case 
of  a  defendant,  who  appears  after  the 
time  mentioned  in  the  writ  and  before 
judgment. 

Order  12,  R   22,  is  as  follows: 

"A  defendant  may  appear  at  any  timo  before 
judgment.  If  he  appaar  n.b  any  tuna  afbor  tho 
time  limited  by  the  writ  for  appearance,  he 
shall  not,  unions  tho  Court  or  a  Judge  shall 
otherwise  order,  ba  entitled  to  any  furthor 
time  for  delivering  hia  defence,  or  for  any 
other  purpose,  than  if  he  had  appeared  accord- 
ing to  the  writ." 

This  provision  has  not  been  embodied 
in  the  Civil  Procedure  Code  in  India. 

Order  9,  R.  7,  of  that  Code  is  as  fol- 
lows. 

"Where  the  Court  hag  adjourned  the  hearing 
of  the  suit  ex  parte,  and  the  defendant,  at  or 
before  such  hearing,  appears  and  assigns  good 
cause  for  hiq  previous  non-appearance,  ho  may, 
upon  such  terms  as  tho  Court  directs  as  to 
costa  or  otherwise  bo  heard  in  answer  to  tho 
suit  as  if  ho  had  appaared  on  the  day  fixed  for 
hie  appearance." 

A  comparison  of  the  two  rules,  above 
set  forth,  shows  that  the  defendant, 
under  0.  9,  R,  7,  on  showing  "good 
cause"  is  permitted  to  defend,  as  if  he 
had  appeared  on  the  date,  when  the  case 
was  called  on  for  hearing,  the  defendant 


under  0.  12,  R  22  of  the  rules  of  the 
Supreme  Court  in  England  is  permitted 
to  defend  but  entitled  to  no  further  time 
for  making  his  defence,  or  any  other 
purpose  without  the  leave  of  the  Court, 
than  if  he  had  appeared,  at  the  time 
mentioned  in  the  writ.  At  first  sight 
the  scope  of  the  defence  would  ap- 
pear to  be  the  same  and  restricted  to  the 
same  limits  But  the  expression  "upon 
such  terms  as  the  Court  directs  as  to 
costs  or  otherwise"  in  0  9  R  7  seems 
to  indicate  an  intention  that  a  wider 
latitude  was  to  he  given  to  a  defendant 
who  showed  'good  cause"  under  O  9. 
R  7  than  would  be  enjoyed  by  a  defen- 
dant who  simply  availed  himself  of  his 
right  to  appear  under  0.  12,  R  22  And 
a  defendant,  who  succeeds  in  establishing 
"good  cause,"  under  O  9,  R  7,  has  been 
allowed  considerable  freedom,  in  these 
Courts,  in  making  his  defence 

A  ruli-ng  of  the  High  Court  of  Calcutta, 
in  Satyendra  Nath  v.  Narendra  Nath 
(3),  is  relied  on  by  tho  defendant,  but  in 
that  case  the  plaintiff  w.is  absent  on  tho 
date  when  tho  case  was  called  on  for 
hearing,  though  an  application  was  made 
by  his  pleader  for  a  postponement  for 
the  purpose  of  calling  evidence  The 
case  did  not  in  the  opinion  of  the  Court 
fall  within  0  9,  R.  6,  in  fact  the  suit 
might  in  the  opinion  of  the  Court 
have  been  dismissed  undor  0  9,  R.  3 

In  Mannu  v.  Tulsi  (4)  it  was  held  by 
a  Judge  of  the  Allahabad  High  Court 
that  an  order  that  proceedings  should  be 
taken  ex  parte  against  a  defendant  for 
default  of  appearance  did  not  preclude' 
him  from  appearing  at  an  adjourned  date 
and  joining  in  an  agreement  to  refer  the 
suit  to  arbitration  and  that  it  was  not 
necessary  for  him  to  have  the  ex  parte 
order  set  aside 

In  Bhagwat  Prasad  v  Shaikh  Ahmad 
(5)  a  Ranch  of  ;which  the  same  Judge  was 
a  member  gave  a  similar  decision  but  no 
reason  was  given  in  either  of  these  cases 
beyond  the  fact  that  no  ox-parte  decree 
had  been  passed.  Wallace,  J  ,  in  Appa- 
samy  Aiyar,  In  re  (6)  observed,  that 
there  was  a  paucity  of  authority  on  tho 
point  He  was  of  opinion,  however,  that 
it  was  a  cardinal  principle  to  be  observed 
in  trials  by  a  Court  that  a  party  has 

(3)  A,  I.  R.  1924  Cal.  S06. 

4)  A.  I.  R.  1922  All,  33. 

5)  A,  I.  R.  1922  All,  110. 
G)  A.  I.  R.  1925  Mad.  1122. 
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"a  right  to  appear  and  plead  his  cause  on  all 
occasions,  when  that  cause  cornea  on  for 
hearing" 

and  the  object  of  0.  9,  R  7  is  to  enable  a 
party  who  wishes  to  be  relegated  back  to 
the  position,  which  he  'would  have  been 
in,  if  he  had  appeared  at  a  previous 
hearing,  at  which  he  was  absent  and  who 
wishes  the  proceedings  to  be  taken  over 
again  in  his  presence,  so  that  lie  may 
regain  the  opportunities  of  cross-exami- 
nation <fec.,  which  he  lost  by  his  absence 

This  decision  was  followed  in  Pattanna 
v.  Neeh  Chettij-Ramiah  Chetty  (7) 

I  agree  with  my  brother  Tyabji  and 
with  Wallace,  J.,  that  a  defendant  who 
shows  '  good  cause"  under  O.  9,  B.  7  and 
complies  with  the  terms,  if  any,  directed 
by  tlie  Court  as  to  coals  may  be  given  a 
wide  latitude  in  miking  his  defence. 
With  great  respect  in  the  absence  of  a 
provision  in  the  Civil  Procedure  Code 
similar  to  0  12,  R  22  of  the  Rules  of  the 
Supremo  Court  in  .England,  [  am  unable 
to  agree,  that  a  rlefencUnt  19  entitled,  as 
of  right,  to  terminate  cx-parte  proceedings 
at  any  time  before  judgment  by  appearing 
and  that  he  is  then  entitle:!  to  a  limited 
scope  of  defence  based  on  the  stage  of  the 
ca.se  at  which  he  appears  This  alleged 
right  is  said  to  be  b.isod  on  a  fundamental 
principle  of  law  or  a  cardinal  doctrine  of 
justice  that  a  party  ought  to  have  an 
opportunity  of  being  heard. 

But  an  opportunity  to  bo  hejird  must 
nst,  I  think,  be  confounded  with  a  conti- 
nuous right  to  be  heard,  [f  a  party 
Bleeps  on  his  rights  and  fails  to  exercise 
them  at  the  time  and  in  the  manner 
prescribed  by  law,  he  has  only  himself  to 
thank  if  they  are  lost  No  person  has  any 
vested  right  in  any  course  of  procedure  • 
see  Max  wall,  Interpretation  of  Statutes, 
p  400  He  has  only  the  right  of  prose- 
cution and  defence  in  the  manner  pres- 
cribed for  the  time  being  by  or  for  tho 
Court  in  which  he  sues  and  if  that  mode 
of  procedure  is  altered  by  statute  he  has 
no  other  right  than  to  proceed  according 
to  the  alterel  mode  .  see  Maxwell,  p  400. 

In  many  cases  where  the  Court  is  pro- 
ceeding ex  parte  the  intervention  of  the 
defendant,  even  with  a  limited  right  of 
defence,  at  an  adjourned  hearing,  would 
necessitate  the  recall  of  the  plaintiff's 
witnesses  for  further  examination-in-chief 
Agiin,  in  these  cases  in  which  the  sum- 
mons was  for  hearing  and  final  disposal 

(7)  A,  I.  R.  1927  Mad.  1197-31  Mad.  597. 


the  plaintiff  would  be  prejudiced,  in  that? 
he  had  examined  his  evidence  blindfold, 
without  knowing  the  nature  of  the  de- 
fence, while  the  defence  evidence,  intro- 
duced at  a  later  stage,  would  be  concen- 
trated on  specific  points  of  defence,  and 
the  Court  would  be  in  the  em  harassing, 
position  of  having  to  decide  between  one> 
set  of  witnesses,  examined  blindfold,  and 
not  subjected  to  cross-examination,  and 
another  set  examined  with  knowledge  as 
to  specific  points  of  defence  and  cross- 
examined.  It  appears  to  me  unreasonable 
that  an  inherent  right  should  be  pre- 
sumed, in  a  defendant,  tociuse  delay  and 
inconvenience,  without  being  able  to  esta- 
blish good  cause  for  his  previous  non- 
appearance  The  right  to  delay  or  defeat 
justice,  as  Mr.  Maxwell  points  out  in 
Interpretation  of  Statutes  Gth  Edn  p  401 
is  a  right  little  worthy  of  respect. 

Both  under  0.  9,  R  6  and  0  9,  R.  7  a 
discretion  is  conferred  on  the  Court.  The 
absence  of  the  defendant  under  O  9,  R  6 
gives  rise  to  the  accrual  of  no  right  by 
the  plaintiff  It  is  tho  Court,  which  may 
proceed  ex  parte  Similarly,  even  whore 
the  defendant  shows  "good  cause"  within 
the  meaning  of  O.  9.  R  7  the  language  is 
not  imperativo.  The  words  are  '  he  may" 
not  "he  shall"  be  hoard  in  answer  to  the 
suit  as  if  ho  had  appeared  &c."  It  seems 
to  me  a  fortiori  that  a  defendant  who 
made  default  and  is  unable  to  establish 
"good  cause"  is  not  entitled,  as  of  right 
to  intervene  in  ex  parte  proceedings 

Reliance  lastly  is  placed  on  the  princi- 
ple "stare  decisis."  In  this  suit,  however, 
all  that  my  learned  brother  did  was  to 
dismiss  an  application  by  defendant  2  to 
set  aside  an  ox-parte  order  without  record- 
ing any  reasons  for  his  order 

[f  the  appoal  is  to  stare  decisis  or  to 
the  maximum  Omnis  innovatio  plus  novi- 
tate  perturbat  quam  u  til  it  ate  prodest 
"flvery  innovation  occasions  more  harm  and 
derangement  of  order  by  its  novelty  than  by 
its  abstract  utility," 

by  long  establishod  precedent  maintained 
for  many  years  in  these  Courts  a  con- 
struction has  been  placed  on  O-  9,  R.  7 
which  is  I  believe  in  accordance  with  the 
views  herein  expressed  and  for  the  reasons 
mentioned  in  this  judgment  no  reasonable 
grounds  appear  to  me  to  be  established 
for  departing  from  the  same  Plaintiff's 
objection  is  therefore  allowed. 

R  K,  Order  accordingly. 
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WILD,  J.  0.  AND  BJPCHAND,  A.  J.  C. 

Teoomal  Bochaldas  and  others  —  Ap- 
plicants. 

v. 

Dharamdas  and  others — Opposite  Par- 
ties. 

Cm  I  Ravn.  Applns  Nog.  130  and  133 
of  19&6,  Decided  on  22nd  October  1928, 
from  the  decree  of  Sinai!  Cause  Court 
Judge.  Sliikarpur. 

*  (a)  Coitract  Act,  S.  52  —  Composition 
bars  ere  die  or 'a  action  on  original  liability 

A  composition  hot  wean  a  dobtor  and  his  cro- 
ditora  o^irAbja  as  aabisfaction  ot  tlio  d'jbbs  and 
affords  an  answer  to  an  action  by  the  credi- 
tors upj  i  L,'IB  original  liability  .  Guud  v.  (J/ices- 
•min,  (LH:il)Q/j  ./.  O  S.  K.  13.  '2J1  ,  f^etuit  v. 
Lewi  d.  IHHO)  49  L.  J.  Ev  309  ,  A.  I.  R.  1926 
Mad.  181  and  Sind  Rtvn.  AppLn.GS  of  1925,  RcL 
on.  [P  4'J  G  2] 

(b)  Provincial  Small  Cause  Courts  Act, 
Sch  2,  Art.  1  3  —  Composition  effected  bet- 
ween bSbtor  and  creditor  and  trustee  ap- 
pointed to  collect  outstanding! — Creditors' 
only  remedy  against  trustee  is  suit  to  enforce 
the  trust — Such  suit  is  barred  under  Art.  18. 

Where  A  composition  is  eff3ctod  between  a 
dobtor  and  hit*  creditors,  and  a.  trustee  la  Ap- 
pointed to  collect  tho  oiitatftndinga  and  tha 
trust 33  fAili  to  Ctirry  oat  tha  tiarim  of  the  dead, 
tho  only  rern  jdy  of  Dha  creditors  against  tha 
truatoo  la  to  file  a  suit  agaiuat  him  for  en- 
forcing tha  trmb.  But  such  a  suit  is  barred 
by  Art.  18  from  the  cognisance  of  ft  Small 
Causa  Court.  A  suit  by  the  creditors  on  tho 
origin  il  CAU33  of  action  IB  incompetent  against 
thi)  trustee.  [P  4'J  G  2] 

Srikishindai  11  Lulla — for  Applicants. 
G  A.  Kilcla  and  Pahlagsing  B.  Advani 
— for  Opposite  pirties. 

Rupchmnd,  A  J.  C. — These  connect- 
ed applications  have  been  filed  againt  the 
decree  passed  by  the  learned  Small  Cause 
Court  Ju  ge  Shikarpur. 

It  appears  that  defendants  1  and  2 
who  carried  on  business  as  merchants 
were  unable  to  pay  their  creditors  in 
full.  They  proposed  a  composition  un- 
der which  defendants  3—  6  were  appointed 
as  trustees  tocjllect  the  outstanding^  duo 
to  defendants  L  and  2  and  to  distribute 
the  same  amongst  the  creditors,  linger 
tha  terms  of  the  deed  they  were  required 
to  deposit  the  moneys  recovered  by  them 
with  O'ie  Parmanand  as  banker  before  dis- 
tribution The  deed  also  provided  that 
if  the  amount  distribute!  amongst  the 
ore li tors  fell  short  of  12  anrus  in  the 
rupee  the  debtor  wculd  make  good  such 
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deficiency.  The  plaintiffs  in  these  suits 
were  parties  to  the  composition.  They 
instituted  the  present  suits  on  the  origi- 
nal causes  of  action  and  asked  for  decrees 
for  the  full  amounts  due  to  them  less 
such  amounts  as  had  been  paid  to  them 
by  defendants  3 — 6.  In  these  plaints 
they  stated  as  follows: 

"The  defendants  3 — G  have  boon  joined  for 
this  reason  that  they  have  kopt  with  them- 
selves the  moneys  realized  "from  defendants  1 
and  2's  property  under  tho  agreement  through 
Pitrmanaad  and  have  not  divided  the  same 
under  the  terms  thereof.  And  even  otherwise) 
the  said  Agreement  hia  not  boon  acted  upon: 
BO  tint  it  IB  ineffectual  and  tho  defendants 
also  have  b3h<ived  contrary  to  the  agreement 
and  tho  trustjca  too  have,  disagreed  among 
themselves." 

The  learned  Judge  was  of  opinion  that 
each  plambift  was  entitled  to  a  decree  in 
full  against  defendant  1  and  WAS  also 
entitled  to  a  decree  against  defendants  3, 
4  rind  G  limited  to  tho  extent  of  12  annas 
in  the  rupee  less  such  amount  as  had 
been  paij  to  him.  Now  it  is  well-settled 
that  a  composition  between  a  debtor  and 
his  creditors  operates  aa  satisfaction  of 
the  debts  :tnd  affords  an  answer  to  an 
action  by  tho  creditors  upon  the  original 
liability:  Leriko  on  Contracts  6th  Edn  , 
p.  644  and  Good  v  Cheesman  (1);  Lewis 
v  Leanard  (2),  VenlcatasiLami  v.  Kote- 
l  ing  am  (3),  Kalumal  v.  Kessomal,  Bevn. 
Appln.  63  of  19^5.  The  plaintiffs1  suit  as 
against  defendants  1  and  2  as  based  on  the 
original  cime  of  action  was  therefore 
entirely  misooncieved.  As  no  relief  was 
claimed  agiinst  them  on  the  basis  of  the 
compromise  and  no  facts  proved  to  enti- 
tle the  plaintiffs  to  a  decree  against  de- 
fendants L  and  2  the  learned  Judge  was  in 
error  in  passing  a  decree  against  them. 
So  far  as  the  defendants  3-6  are  concerned 
they  were  in  the  position  of  trustees.  It 
they  had  failed  to  carry  out  the  trust  or 
if  they  had  moneys  in  their  hands  which 
they  were  required  to  distribute  amongst 
the  creditors  it  was  open  to  any  one  of 
the  plaintiffs  to  file  a  suit  against  them 
for  enforcing  the  trust.  But  such  a  suit 
WAS  not  cognizable  by  the  Court  of  Small 
Causes  in  view  of  the  provisions  of  Cl 
(18),  Sch.  2,  Provincial  Small 
Cause  Courts  Act.  The  suits  as  framed 
against  them  were  equally  incompetent 

(1)  [1831]  9  L.  J  (o.s)  K  B.  234-2  B.  &  Ad- 

328=4  Car.  &  P.  513. 

(2)  [1880]  4')  L.  J.  Ex.  308=28  W.  R.  719=* 

42  L.  T.  3il-5  Ex.  D.  165. 

(3)  A.  I.  B.  192G  Mad.  184. 
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and  outside  the  jurisdiction  of  the  Small 
Cause  Court. 

We  hold  that  the  suits  as  framed  were 
incompetent  and  should  be  dismissed  as 
such  and  that  the  plaintiffs  should  bear 
the  cost  throughout. 

R  K.  Suits  dismissed. 


A  I.R.  1929  Sind  50(1) 

WILD,  J.  C.,  AND  ASTON,  A.  J  C 

Vasudevmal — Accused — Applicant 
v. 

Emperoi — Opposite  Party 

Criminal  Kevn  Appln  No.  125  of 
1928,  Decided  on  22nd  August  1928, 
from  order  of  Disb.  Judgo,  Hyderabad, 
(Sind),  D/-  19th  June  1928 

Criminal  P.  C.,  S.  476*-A  —  Lower  Court 
allowing  withdrawal  of  application  without 
considering  merits — Application  ia  not  re- 
jected. 

The  word  "  rojecfcoi  "  in  S.  47G-A  moana 
rejected  after  consideration  on  the  merits. 
Where,  therefore,  the  lower  Court  hag  merely 
allowed  th-o  application  to  be  withdrawn 
without  consideration  of  its  menta  it  cannot 
be  said  that  the  application  13  for  tho  pur- 
poses of  S.  47G-A  rejected.  [P  50  G  2j 

C  M.  Lobo — for  Applicant 

Partabrai  D.  Punwani  —  for  the 
Crown 

Judgment. —  This  is  an  application 
which  arises  from  an  order  passed  by 
the  learned  District  Judge  of  Hyderabad 
calling  upon  the  applicant  to  show  cause 
why  -he  should  not  be  prosecuted  for 
offences  under  Ss.  191,  193  and  209, 
I.  P.O. 

It  is  urged  by  the  applicant's  pleader 
that  the  District  Judge  had  no  jurisdic- 
tion to  pass  such  an  order  as  the  al- 
leged offences  were  committed  in  the 
Court  of  the  Sub-Judge  of  Hyderabad, 
It  is  argued  that  S.  476-A,  Criminal 
P.  C.,  does  not  apply  because  a  com- 
plaint was  made  'in-  the  Court  of  the 
Sub-Judge  of  Hyderabad  and  this  ap- 
plication was  rejected. 

The  facts  of  the  matter'  are,  however, 
that  in  the  Court  of  the  Sub-Judge 
both  parties  intimated  that  they  had 
privately  settled  the  matter  between 
themselves  and  it  was  requested  that  the 
application  to  the  Court  to  take  action 
should  be  struck  off.  The  order  passed 
by  the  Sub- Judge  was  : 

11  Application  disposed  of.  " 

Now   we  think    that   the   word    "  re- 


]ected  "  in  S.  476-A  moms  rejected  after' 
consideration  on  tho  merits.  S.  476-Aj 
gives  power  to  tho  superior  Court  to' 
take  action  Whoa  the  lower  Court  has 
not  taken  action  or  whon  the  lower  Court 
hiis  not  rejecbod  an  application  for  taking 
notion  This  soeina  to  show  that  tho 
superior  Court  cannot  take  action  when 
either  tho  lower  Court  has  not  taken  ac- 
tion or  after  considering  Lho  matter  bo- 
foro  ib,  has  rojoctod  an  application  that 
action  should  -be  takon  under  S,  476,, 
where,  however,  aa  hero  the  losvor  Court! 
has  merely  allowed  the  application  to  be 
withdrawn  without  consideration  of  its 
merits  it  cannot  be  said  that  the  applica- 
tion is  for  the  purposes  of  S  476-A  re- 
jected. Moreover,  the  order  appears  to 
U3  to  be  ono  of  doubtful  legality  and  one 
which  we  should  treat  as  a  nullity  as 
the  offoncoa  were  not  such  as  could  bo 
compounded.  For  these  reasons  we  dis- 
miss the  application  and  we  would  depre- 
cate a  custom  of  applying  to  this  Court 
when  it  is  opan  to  the  party  to  apply  to 
the  lower  Court.  In  this  case  the 
learned  District  Judge  who  passed  the 
order  merely  askod  the  applicant  to  show 
cause  and  probably  had  not  considered 
the  matter  about  jurisdiction  It  was 
open  to  the  applicant  in  the  first  placa 
to  go  to  the  District  Judge  and  put  for- 
ward the  arguments  which  he  has  put 
forward  before  us. 

RK.  Application  dismissed 


A.  I.  R  1929  Sind  50  (2) 

RUPCHAND  AND  DESOUZA,    A.  J.  CS. 
Hussain  Haji  Umar — Applicant. 

v. 

Emperor — Opposite  Party. 
Criminal  Revn-    No.  316  of  1927,  Deci- 
ded on  26th  March  1928. 

(a)  Bombay   District   Muncipal   Act   (3  of 
1901),  S.  151  (1)— Person   manufacturing  oil 
by  machinery   without   license   can    be   con- 
victed. 

A  manufactory  or  placa  of  buaineaa  where 
machinery  ia  uaod  foe  tha  purpose  of  extract- 
ing oil  doaa  involvo  a  risk  of  tire.  A  person 
can,  therefore,  be  conviotod  for  manufacturing 
oil  by  means  of  machinery  within  the  Muni- 
cipal District  without  obtaining  a  license  in 
respect  thereof.  [P  51  0  1] 

(b)  Bombay  District  Municipal    Act   (3   of 
1901),  S.  151— For  awarding  continuing  fine 
it  must  be  proved  that  accused  was  continu- 
ing  offence   after   prior  conviction — Unless 
•uch  charge  is  specifically  made  and  finding 
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is  given  aa  to  number  of  dayi  of  continuing 
breach,  an  order  awarding  continuing  fine  ii 
•unwarranted. 

Before  a  continuing  ft  no  ia  imposed  for  n 
continuing  offence  id  must  bo  alleged  and 
proved  that  bho  accused  had  continued  bo  use 
fcho  promises  for  a  specific  number  of  days  altar 
his  conviction,  and  that  he  had  no  license 
during  tho9o  days.  This  charge  must  bo  tho 
tmbJQct  of  a  separata  prosecution,  and  a  sepa- 
rate inquiry.  It  is  only  on  proof  of  tho  charge 
no  laid  that  tha  Magistrate  is  called  upon  to 
axcrcl.o  his  discretion  and  to  determine  what 
would  ba  tho  proper  amount  of  fmo  per  day 
which  tho  aocusad  should  ba  made  to  pay  and 
to  givo  a  finding  as  to  the  number  of  days  for 
which  such  fine  is  to  be  lavied.  [P  51  C  12] 

Halkishendas  IL.  Lulla — for  Applicant. 

C.  M.  Lobo — for  the  Crown. 

Rupchand,  A  J-  C  — In  this  case, 
the  applicant  has  been  convicted  and 
sentenced  to  a  Quo  of  Rs.  50-0-0  for  non- 
compliance  with  the  rules  of  the  Karachi 
Municipality  in  so  far  that  ho  had  manu- 
factured oil  by  moans  of  machinery  within 
tho  Municipal  District  without  obtaining 
A  license  in  respect  thereof  and  to  a 
further  fine  of  Rs.  10-0-0  per  day,  until 
he  obtains  a  license.  Ha  has  now  come 
to  us  in  revision 

On  his  behalf,  it  has  been  contended 
that  the  bye-law  framed  under  S.  48  (b), 
Sub-Cl.  (3),  Municipal  Act,  requiring  a 
license  was  ultra  vires  as  the  manufac- 
turing of  oil  by  means  of  machinery  was 
not  a  nuisance  within  the  moaning  of 
S  151,  District  Municipal  Act.  This 
argument  loses  sight  of  the  very  impor- 
tant words  in  Cl.  (n)  of  that  section  which 
refer  not  only  to  a  manufactory  or  place 
of  business  from  which  offensive  or  un- 
wholesome smells  arise  but  also  to  a 
manufactory  or  place  of  business  which 
may  involve  risk  of  firo. 

We  are  not  prepared  to  hold  that  a 
manufactory  or  place  of  business  where 
machinery  is  used  for  the  purpose  of 
extracting  oil  does  not  involve  a  risk  of 
(ire.  The  legislature  has  vested  the  dis- 
cretion in  the  municipality  to  decide 
whether  any  particular  manufactory  in- 
volves a  risk  of  fire  and  the  exorcise  by 
the  municipality  of  such  discretion  can- 
not be  interfered  with  by  the  Court  un- 
less the  Court  is  satisfied  that  such  dis- 
cretionary powers  have  been  manifestly 
abused.  There  is  no  such  allegation  much 
less  proof  in  the  present  case.  We  think 
therefore  that  the  applicant  has  boon 
rightly  convicted  of  the  branch  of  the 
rules  requiring  him  to  take  out  a  license. 

The  only  other  question  is  the  legality 
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and  propriety  of  the  fines  imposed  on  the 
applicant 

Now  the  order  requiring  tho  applicant 
to  pay  a  continuing  line  of  Rs.  10-0-0  per 
day  is  on  the  face  of  it  bad  and  unmain- 
tainable It  is  not  the  failure  of  the 
applicant  to  obtain  a  license,  but  the 
continued  use  by  him  of  the  premises 
without  a  license  that  is  made  punisha- 
ble Furthermore,  the  section  clothes  tho 
Magistrate  with  a  discretion  to  impose 
any  fine  not  exceeding  Rs.  40  per  clay  for 
each  day  the  promises  are  used  without  a 
license. 

On  a  plain  reading  of  the  section,  it  is 
abundantly  clear  that  before  a  fino  is 
imposed  for  a  continuing  offence  it  must 
bo  alleged  and  proved  that  the  accused 
had  continued  to  use  the  premises  for  a 
specific  number  of  days  after  his  convic- 
tion, and  that  he  had  no  license  during 
those  days  This  charge  must  necessarily 
be  the  subject  of  a  separate  prosecution, 
and  a  separate  inquiry.  Et  is  only  on 
proof  of  the  charge  so  laid  that  the 
Magistrate  is  called  upon  to  exercise  his 
discretion  and  to  determine  what  would 
be  the  proper  amount  of  fine  per  day 
which  the  accused  should  be  made  to  pay 
and  to  give  a  finding  as  to  the  number  of 
days  for  which  such  fine  is  to  be  levied. 
This  order  is  at  most  a  declaratory  order 
as  to  the  proper  fine  which  the  applicant 
will  be  required  to  pay  for  a  prospective 
offence  if  he  commits  one  and  as  such  it 
is  clearly  unwarranted  by  law 

With  regard  to  the  fine  of  Rs.  50-0-0 
imposed  on  the  applicant,  it  would  again 
appear  that  this  was  a  test  case.  The 
applicant  was  not  the  only  person  who 
had  failed  to  obtain  a  license  and  that 
there  had  been  no  previous  prosecution 
in  respest  of  the  manufactory  of  oil  by 
machinery.  We  are  also  told  that  the 
applicant  has  since  paid  tho  license  fee 
for  that  year. 

Under  the  peculiar  circumstances  of 
this  case,  the  learned  Public  Prosecutor 
has  not  pressed  for  a  heavy  fine.  Wo 
accordingly  reduce  it  to  Rs.  15-0-0  only. 

The  result  is  thab  we  uphold  the  con- 
viction, but  reduce  the  fine  for  the  first 
offence  from  Rs.  50  to  Rs.  15  and  order- 
that  the  balance  of  the  fine,  if  paid,  should 
be  refunded,  and  we  set  asido  the  order 
of  fine  for  the  continuing  offence  and 
order  that  tho  fine,  if  recovered,  should 
likewise  be  refunded. 

n  K.  Fine  reduced. 
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A.  I.  R  1929  Sind  52(1) 

PERCIVAL,  J.  C.  AND  BUPCHAND, 

A.  J.C. 

Jethanand — Applicant. 

v. 
Emperor — Opposite  Party. 

Criminal  Revn.Appln  No  223  of  1928, 
Decided  on  17th  January  1929,  against 
judgment  of  Bench  of  Hony  Mags., 
Karachi. 

(B)  Bombay  District  Municipalities  Act  (3 
of  1901),  S.  155— For  daily  fme.penon  must 
be  first  convicted  for  principal  breach  and 
secondly  conviction  for  continuing  the  tame. 

There  must;  first  bo  a  conviction  for  the 
breach,  and  again  a  subsequent  conviction  for 
continuing  the  breach  from  the  date  of  the 
first  conviction,  before  an  order  can  be  passed 
inflicting  a  daily  fine.  A.  /.  R.  1929  Sind  50, 
Fell.  [P  52,  C  1] 

(b)  Bombay  District  Municipal  Act  (3  of 
1901)  S.  181  —  Applications  by  accused 
under  consideration — Time  is  not  extended. 

The  delay  caused  by  tha  fact  that  petitions 
made  by  the  accused  were  under  consideration 
cannot  extend  the  period  of  six  months  allow- 
ed in  such  cases.  [P  52,  C  2] 

U  B.  Chandiramani — for  Applicant. 

C.  M    Lobo — for  the  Crown. 

Judgment. — This  is  a  revision  appli- 
cation against  the  conviction  and  sentence 
passed  by  a  Bench  of  Honorary  Magis- 
trates, Karachi  The  accused  was  convic- 
ted for  refusing  to  increase  an  air-well,  as 
directed  by  the  Karachi  MunicipalAutho- 
rities,  under  8.  96,  Act  3  of  1901  and 
sentenced  to  pay  a  fine  of  Rs.  25  under 
S.  155  of  the  said  Act,  and  was  further 
warned  to  carry  out  the  work  before  24th 
October  1928,  failing  which  he  would  be 
fined  Rs.  5  per  day  after  that  day. 

With  regard  to  the  second  order,  it  has 
been  laid  down  in  Hussam  Haji  Umar 
v.  Kmjeror  (1),  that  there  must  first  he 
conviction  for  the  breach,  and  again  a 
subsequent  conviction  for  continuing  the 
breach  from  the  date  of  the  first  convic- 
tion, before  an  order  can  be  passed  inflic- 
ting a  daily  fine. 

As  regards  the  first  part  of  order, 
namely,  the  fine  of  Ra.  25  under  S  155  of 
the  Act,  objection  is  taken  on  the  ground 
of  limitation.  It  is  pointed  oub  that  in 
this  case  nitice  was  issued  in  July  1927, 
and  the  first  sanction  was  given  on  17th 
September  1927,  whereas  the  complaint 
wis  not  filed  till  May  1928.  The  reason 
for  the  delay  was  that  the  applicant  had 
made  various  petitions  to  the  munici- 
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pality,  which  were  being  considered  before 
the  complaint  was  filed 

There  is  no  authority,  however,  for 
holding  that  the  delay  caused  by  such 
petitions  oan  extend  the  period  of  six 
months  allowed  in  such  cases. 

The  objection  on  the  gruund  of  limita- 
tion is  therefore  valid  On  this  ground 
the  conviction  and  the  first  part  of  the 
sentence,  namely,  the  fine  of  Rs  25,  must 
also  be  set  aside. 

The  convictions  and  sentences  are  ac- 
cordingly set  aside  and  the  fi  -eer  if  paid, 
should  be  refunded  to  the  applicant. 

B.K.  Convictions  set  aside. 


(1)  A.  I.  R.  1929  Sind  60, 


A.  I.  R.  1929  Sind  52  (2) 

RQPCHAND,  A   J.  C. 

Mahomedally  Ebrahimji  and  others  — 
Plaintiffs. 

v. 

Lakhmichand  Issardas  and  others  — 
Defendants. 

Original  Civil  Suit  No  626  of  1926, 
Decided  on  25th  April  L928- 

(a)  Mahomedan   Law— Waqf. 

A  waqf  created  in  favour  of  objects  of 
khairat  is  void  and  unenforceable  on  the 
ground  of  vagueness  and  uncertainty  75  P.  R. 
1007  and  Sidik  Hnnscin  v.  tlaji  Suite-man 
Abdul  Wah\dt  Bom.  Suit  Nnm  G04  of  1902  Appr,-r 
A.  /.  R.  1920  B<  m.  127  Rel.  on.  [P  55,  C  1] 

(b)  Musialman  Waqf  Validating  Act    (3  of 
1913)— Act  hai  no  retrospective  effect. 

The  Act  has  no  retrospective  effect  and  can- 
not bo  construed  aa  validating  deeds  executed 
before  its  date:  A.  I.  R.  1922  P.  C.  107,  Rel.  on. 

LP  54,  C  2] 

(c)  Muitalman  Waqf  Validating  Act   (1  of 
1913),  S.  2,  Cl.  (l)-D^finition    of   'Waqf'    it 
given  for  the  purposes  of  the  Act. 

Tho  definition  of  waqf  is  given  for  the  pur" 
poses  of  the  Aot.  The  Act  does  not  purport  to 
do*!  with  the  validity  or  otherwise  of  waqfs  for 
objects  which  are  indefinite  and  uncertain  bub 
declares  that  certain  waqfs  for  the  mainten- 
ance and  support  of  the  waqif,  his  family  and 
descendants  shall,  under "  certain  circum- 
stances, bo  treated  as  valid.  [P  55,  U  1] 

G  A.  Kikla—tor  Plaintiffs. 

Kimatrai  Bhojraj,  Issardas  Onrfha- 
ram,  Tahilram  Mamram  and  Nadir  shah 
Naoroji—for  Defendants. 

Judgment.-  The  facts  giving  rise  to 
this  case  are  somewhat  as  follows: 

One  Ebrahimji,  a  Borah  Mahometan, 
resident  of  Karachi  died  in  the  year  1909, 
leaving  behiVid  him  a  widow  Rahmathai 
and  seven  sons — plaintiff  1,  one  Alihhoy 
since  deceased  and  defendants  5  to  9. 
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He  had  also  aaother  son  Abdul  Hoosein 
who  predeceased  him  whose  son  is  de- 
fendant) 4. 

By  his  will  he  bequeathed  the  pro- 
party  in  suit  to  Rj.hma.tbai.  She  diei  in 
19  U  and  by  her  will  dated  29th  June 
19 L2,  which  is  duly  registered,  she  ap- 
pointed defeiiants  5  to  9  as  trustees  of 
the  property  and  bequeithed  it  for 
"khdkrj,bi"  purposes.  The  relevant  clause 
in  the  Aril  I  reads: 

"01  an  Be  7 — I  wish  and  direct  that  my  said 
sons  shall  get  tho  above-mentioned  property 
transferred  in  my  name  in  bha  Government  ro- 
aords  and  they  ara  and  shall  ba  ab  liberty  to 
let  the  said  property  from  ti mo  to  timo,  to  re- 
cover bha  renb  thereof,  to  file  suits  in  tho 
proper  Courts  against  tho  tenants  for  receiving 
rent  or  possession  or  to  do  any  other  thing 
from  tirno  bo  tima  that  may  have  to  bo  done. 
From  tho  income  of  rent  thereof,  they  shall 
deduct  the  expenditure  on  repairs,  etc.,  and 
pay  up  the  taxes,  etc.,  and  the  balance  money 
shall  be  utilised  in  "khairati"  purposes  in  my 
naim  as  my  aforesaid  sons  deem  fit." 

It  is  said  that  after  her  deith  her  heirs 
executed  an  agreement,  which  is  not  re- 
gistered and  boars  no  date  agreeing  to  give 
effect  to  the  will  of  Bahmjitbai  The 
property  in  suit  is  tho  family  residential 
house  of  Ebrahimji  and  continues  to  bo 
occupied  by  his  sons  other  than  plain- 
tiff 1,  who  appears  to  have  been  living 
und  trading  separately  from  his  other 
brothers  both  before  and  after  the  death 
of  his  father.  In  1918  the  deceased  Ali- 
bhoy  and  defendants  4  to  9  created  n 
mortgage  on  the  property  in  favour  of 
defendant  1.  In  1924  they  submitted  to 
an  award  in  respect  of  tho  mortgage 
which  was  made  rulo  of  the  Court  in 
Judicial  Miscellaneous  No  382  of  1924. 

On  4th  August  1926,  the  property  was 
sold  in  proceedings  taken  to  enforce  the 
award  and  purchased  for  Bs.  15,200  by 
defendant  2. 

On  12th  August  1926,  plaintiff  1  and 
his  son  plaintiff  2  instituted  tho  present 
suit  under  S.  92,  Civil  P.  C  ,  after  obtain- 
ing the  necessary  sanction  of  the  Col- 
lector of  Karachi  for  a  declaration  that 
the  property  was  dedicated  to  "khairati" 
works,  i.  e.,  charitable  purposes,  and  that 
the  mortgagors  had,  therefore,  no  saleable 
interests  therein  and  for  a  scheme  being 
prepared  for  the  due  administration  of 
tho  trust. 

The  chief  contesting  parties  are  the 
plaintiffs,  on  the  one  hand,  and  defen- 
dant 1,  on  the  other 

The  auction-purchaser,  defendant  2  in 
the  case,  is  indifferent  about  the  result 


of  this  litigation,  as  he  hag  applied  for 
setting  aside  the  sale  in  the  connected 
execution  proceedings  on  the  ground  that 
the  mortgagors  had  no  saleable  interest 
in  the  property  and  has  obtained  an  order 
for  the  purch*so-money  being  deposited 
in  a  Bjink  ponding  tho  disposal  of  this 
suit. 

The  main  point  in  tho  case  is  as  to  tho 
validity  of  the  trust  created  by  the  de- 
ceased in  favour  of  tho  objects  of  khairat 
which  are  left  to  be  determined  by  the 
trustees.  If  such  a  trust  is  void  and  un- 
enforceable under  the  Anglo- Mahomedan 
Law  as  administered  by  our  Courts,  there 
is  an  end  of  the  whole  case  and  in  that 
event  there  will  bo  no  noed  for  considera- 
tion of  the  other  points  in  issue  I  have, 
therefore,  hoard  tho  parties  on  this  issue 
as  a  preliminary  legal  issue  Now,  it  is, 
no  doubt,  open  to  a  Mussulman  whether 
he  be  a  Sunni  or  a  Shia  to  create  a  waqf 
by  his  will  provided  the  property  which 
is  tho  subject  of  tho  waqf  does  not  exceed 
one-third  in  value  of  his  whole  estate- 
Baker  Ali  Khan  v  Anjuman  Ara  Begam 
(l)  and  that  where  the  subject  of  tho 
waqf  exceeds  one-third  in  value  of  his 
property,  it  may,  under  certain  circum- 
stances, be  rendered  valid  by  the  consent 
of  his  heirs.  It  will  also  not  bo  seriously 
disputed  that  a  waqf  in  favour  of  khairat 
is  treated  as  lawful  in  ancient  texts  on 
Mahomedan  Law,  and  is  one  which  it 
was  obligitory  for  tho  Qazi  to  give  effect 
to  In  Chap  10  of  Ameer  Ali's  Maho- 
medan Law,  Vol  1,  p.  273,  (Edn.  4)  which 
deals  wit  lithe  Nowhoof  Alaihim  or  tho 
objects  of  a  waqf,  tho  learned  commenta- 
tor has  said: 

"According  to  all  the  Schools  of  Mussalman 
Law,  a  waqf  may  bo  created  for  the  benefit  of 
any  parson  or  class  of  persons,  or  for  any  ob- 
ject of  piety  or  Charity , The 

words  'piety1  and  'charity'  have  a  much  wider 
signification  in  Mussalman  Law  and  religion 
than  in  any  other  system.  Khair,  birr,  iJisan, 
etc.,"  include  every  purpose  which  is  recog- 
nizad  as  good  or  pious  under  the  Mussal- 
man  religion  and  the  Mussalman  Law,  and 
the  test  of  what  is  '  good  '  or  '  pious  '  or 
'charitable'  is  the  approval  of  the  Almighty. 
Every  'good  purpose1  (wajah-ul-khair)  which 
God  approves,  or  by  which  approach  (kurbat) 
is  attained  to  the  Deity,  is  a  fihbing  purpose  for 
ft  valid  and  lawful  waqf  or  dedication." 

It  is,  therefore,  abundantly  clear  from 
this  passage  that  a  waqf  in  favour  of 
khair  is  not  limited  to  the  specific  objects 
of  charity  recognized  in  the  comtempla- 

~(1)  [I9<fe]  25  All.  236=30    I.    A.   94=8     Sar. 
397  (P.O.). 
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tion  of  the  English  decisions,  and  that  it 
includes  many  more  objects  than  those 
falling  within  the  ambit  of  the  expres- 
sion "dharam"  which  finds  place  in^  Hindu 
wills  and  which  is  said  to  mean  "chari- 
table, religious  or  philanthropic  pur- 
poses." 

In  Ranchordas  Vandravandas  v. 
Parvatibai  (2)  a  devise  to  dharam  was 
held  to  be  void  on  the  ground  of  uncer- 
tainty, and  in  delivering  the  judgment  of 
their  Lordships  of  the  Privy  Council,  Sir 
Richard  Couch  said: 

"It  IB  not  necessary  for  their  Lordshipa  to 
refer  particularly  to  the  fcases  in  tho  Indian 
Courts,  whore  it  has  beon  hold  that  a  dcviso  or 
bequest  for  dharam  is  void  for  vagueness  and 
uncertamby.  They  begin  at  an  early  period 
both  in  Bombay  and  Calcutta,  and  according 
to  the  judgment  of  the  appeal  Court,  aro 
numerous.  The  reasons  for  the  decisions  of 
tho  English  Courts  upon  devises  or  bequests  of 
a  similar  nature  are  stated  by  Lord  Eldon  in 
his  judgment  in  tho  leading  case  of  MOT  ice  v. 
Bishop  of  Durham  (3).  He  says  (10  Vos.  539): 
'As  it  is  a  maxim  that  the  execution  of  a  trust 
shall  be  under  the  control  of  tho  Court,  it 
must  bo  of  such  a  nature  that  it  can  bo  under 
that  control  so  that  tho  administration  of  it 
be  reviewed  by  tho  Court,  or  if  the  trustoo  dies 
the  Court  itself  can  execute  the  trust — a  trust, 
therefore,  which  in  caso  ot  maladministra- 
tion could  bo  reformed  and  a  due  administra- 
tion directed,  and  then,  unless  tho  subject  and 
objects  can  be  ascertained  upon  principles 
familiar  in  other  cases  it  must  be  decided 
that  the  Court  can  neither  reform  malad- 
ministration nor  direct  a  duo  adminis- 
tration' Lmdly,  L.  J.,  refers  to  this  judg- 
ment and  aays  [In  re  Macduff  (l)].  'That 
IB  tho  principle  of  that  caso  and  has  been 
enunciated  or  repeated  from  timo  to  timo.'  In 
the  latter  case  the  words  of  the  bequest  were 
'purpose,  charitable  or  philanthropic.'  In 
Wilson's  Dictionary  'dharam'  is  defined  to  bo 
law,  virtue,  legal  or  moral  duty,  and  tho 
language  of  Lord  Eldon  applies  as  strongly,  if 
not  more  so,  to  dharam  as  to  tho  words  used 
in  the  English  cases.  The  objecLa  which  can 
be  considered  to  ba  meant  by  that  word  aro  too 
vague  and  uncertain  for  tho  administration  of 
thorn  to  ba  under  any  control." 

These  observations  apply  with  greater 
force  to  a  waqE  caeatod  in  favour  of 
khairat,  that  is  to  say,  in  favaur  of  all 
good  purposes  whatsoever  he  their  nature 
and  where  such  good  purposes  are  not 
specified  but  left  for  determination  by  the 
trustees. 

Ik  is  argued  that  the  principle  in  tho 
Bishop  of  Durham's  case  (3)  should  not 
apply  to  a  waqf  by  a  Mussalman  which 

(2)  [1899]  23  Bom.  725=26  I.  A.  71=1  Bom- 
L.  R.  607=7  Sar.  543  (P.C,). 

(3)  [1804]  9  Ves.  399=10  Vea.  522. 

(4)  [1896]  2  Ch.  451=65  L.7.  Ch.  700=45  W. 

R.  154=74  L.  T.  706. 


conforms  to  the  ancient  text  and  that  t he- 
Judge  who  takes  the  place  of  the  Qazi  is 
equally  bound  to  give  effect  to  it,  how- 
ever indefinite  and  uncertain  waqf  may 
be  according  to  English  precedents.  It 
is  further  argued  that  the  Mussalman 
Waqf Validatiug-Act  6  of  1913,  gives  statu- 
tory recognition  to  all1  waqfs  which  are 
recognized  by  the  Mussalman  Law  as  reli- 
gious, pious  or  charitable,  that  the  doubt 
if  any,  which  existed  as  to  tho  validity 
of  waqfs  for  purposes  of  khair  is  removed 
by  this  Act  and  that  all  such  waqfs 
should,  therefore,  bo  given  effect  to. 

The  first  line  of  argument  is  based  on 
the  observations  made  in  that  behalf  in 
Ameer  Ali's  Muhammadan  Law,  Vol.  I, 
p  414,  4th  Edition,  and  in  Tyabji's 
Muhammadan  Law,  p.  596,  Edn  2.  With 
all  respect,  I  prefer  to  accept  and  follow 
the  view  of  Sir  Koland  Wilson  in  his 
notes  to  para.  322  at  p.  345  (Edition  of 
1920),  whore  the  learned  commentator 
has  said: 

"The  assertion  in  Ameer  All's  Muhammadan 
Law,  Vol.  I  p,  325,  that  tho  principle  laid 
down  in  Morice  v.  Bishop  of  Durham  (3)  is  not 
applicable  to  trusts  or  consecrations  under 
that  law,  Boemu  to  be  founded  on  a  misap- 
prehension of  tho  principle,  which,  when 
rightly  understood,  is  seen  to  bo  involved  in 
tho  very  nature  of  civil  jurisdiction.  To  con- 
stiuo  a  trust  'for  good  purposes  unspecified1  an- 
oxeinpting  the  trustoo  from  all  judicial  control 
would  be  in  effect  to  construe  it  as  no  trust 
at  all,  but  a  beneficial  bequest  to  him  per- 
sonally; on  tho  other  hand,  to  construe  it, 
with  tho  learned  author,  as  empowering  "  tho 
Hakim  "  to  frame  a  schema  at  his  own  dis- 
cretion, is  to  confer  upon  the  officer  so  des- 
ignated a  function  which  is  not  judicial  but 
administrative,  it  is  to  make  tho  so-called 
waqf  in  effect,  a  bequest  to  tho  Stato—  only 
that  the  Stato  is  to  estimate  the  goodness  of 
different  purposes  by  a  Mahomadan  stan- 
dard. If  this  is  roalty  Mahomadan  Law, 
it  is  outside  the  province  of  that  law  ID 
British  India." 

With  regard  to  the  second  line  of  argu- 
ment, it  is  sufficient  to  observe  that  the 
Mussalman  Waqf  Validating  Act  has  no 
retropective  effect  and  canuot,  in  tho  words 
of  their  Lordships  of  the  Privy  Council 
inKhajeh  Sulehman  Quadir  v.  Salimul- 
lah  Bahadur  (5),  "  be  construed  a  vali- 
dating deeds  executed  before  its  date. 

As  the  will  in  issue  was  executed  ir> 
1912,  it  is  not  necessary  for  me  to  dis- 
cuss the  effect  of  S  2,  Cl,  (1),  of  that 
Act  which  reads  as  follows: 

11  "  Waqf  "  means  tho  permanent  dedica- 
tion by  a  person  professing  the  Mussalman 

TsM^I-  B.  1922  P.  0.  107=49  Gal.   820=49> 
I.  A-  153  (P.O.). 
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faith  of  any  property  for  any  purpose  reoog- 
nizod  by  the  Musaalman  Law  as  religious, 
pioua  or  charitable." 

It  is  sufficient  for  me  to  observe  that 
the  definition  of  "  waqf  "  is  given  for  the 
purpose  of  that  Act,  and  that  that  Act 
does  not  purport  to  dej,l  with  the  validity 
or  otherwise  of  waq[s  for  ob]octs  which 
are  indefinite  or  uncertain,  but  declares 
that  certain  waqfs  for  tbo  maintenance 
and  Support  of  the  waqif,  his  family  and 
descendants  shall,  under  certain  circum- 
stances, be  treated  as  valid. 

Trusts  created  in  favour  of  khairat  have 
been  held  to  he  void  for  uncertainty  by 
the  Punjab  Chief  Court  in  Sahab-ud-Din 
v.  Sohan  Lai  (6)  and  by  the  Bombay 
High  Court  in  Sidik  Iloosein  v.  Haji 
Sulleman  Abdul  Wahid.  Suit  No  604  of 
1902  in  tho  latter  ciso  Bitty,  J  ,  has 
said  on  this  point  as  follows: 

11  With  reference  to  Cl.  30  it  ia,  for  the  plain- 
tiffs and  defendants  G  and  7,  contended  that 
the  phraso  '"  somo  good  charities  which  is 
in  the  vernacular  expressed  by  the  word 
11  khairat  "  is  so  vague  and  uncertain  as  to 
include  such  purposes  as  would  fall  under 
the  expression  "  dharam  "  which  in  respect 
of  Hindu  wills  has  baen  hold  too  general  and 
indefinite  for  tho  Court  to  enforce  Vundra- 
vandas  Piirshotamda's  v.  Cursondas  Oovindji 
(1).  The  Chief  Interpreter  has  given  the  Dic- 
tionary meaning  of  the  phraso  which  appears 
to  extend  to  "good  works"  generally  being 
derived  from  "  khair  "  excellent  or  good. 
For  defendant  9  it  is  suggested  that  tho  tos- 
tator's  own  enumeration  of  the  specific  chari- 
ties which  are  to  derive  benefit  from  previ- 
ously mentioned  bequests  defined  tho  moan- 
ing oE  tho  phrases  a?  usocl  by  him.  But  thoso 
bequests  at  most  afford  illustrations  of  somo 
of  tho  characteristics  caused  by  the  phrase, 
and  cannot  bo  taken  as  furnishing  an  exhaus- 
tive definition.  Moreover,  Cl.  IB  apparently 
included  in  tho  same  category  a  boquoat 
which  whothor  for  the  spiritual  bonofit  of  tho 
testator  or  purely  commemoration,  could 
hardly  bo  regarded  as  "  charitable."  I  think 
tho  word  "  khairat  "  might,  and  probably 
was  intended  to  include  good  works  which 
might  conduce  to  tho  crodit  of  the  testator  by 
reason  of  soraa  meritorious  charaotor  in  them 
unconnected  with  any  secular  bonofit  to 
others,11 

This  judgment  has  boon  referred  to 
with  approval  by  Crump,  J  ,  in  the  ciso 
of  Mariambai  v.  Fatmabai  (8)  which 
recently  has  been  decided  and  has  up  to 
now  only  appeared  in  the  "  Times  of 
India."  The  parties  in  the  case  of 
Mariambai  v.  Fatmabai(S)  wore  Borahs, 


(6)  [1907]  75  P.  B.  1907=139  P.  W.  R 
1907=169  P.  L.  R,  1909. 

(7)  [1897]  21  Bom.  646. 

(8)  A,  I.  R.  1929  Bom.  137. 


and  belonged  to  same  community  as  the 
testatrix  in  the  present  case. 

I  hold  that  the  bequest  in  question  is 
invalid  for  want  of  certainty,  and  that, 
therefore,  this  suit  fails  in  limine  and  is 
dismissed  The  plaintiffs  to  boar  costs  of 
defendants  1  and  2.  Separate  sets  of 
costs  to  be  taxed.  Other  defendants  to 
bear  their  own  costs. 

I  may,  however,  note  that  in  course 
of  his  arguments,  Mr.  Tahilram  conten- 
ded that  ho  should  be  permitted  to  lead 
evidence  that  the  word  "  khair  "  among 
Borahs  refers  Lto  the  giving  of  feasts  to 
the  ]  am  ay  at.  I  havo  refused  to  allow 
this  evidence  to  bo  lod,  as  in  the  first 
place,  the  case  as  laid  contains  no  such 
averment,  and,  in  the  second  place,  the 
will  is  written  by  a  Hindu  petition- 
writer  who  appears  to  have  used  the 
expression  in  the  sense  in  which  it  is 
generally  understood,  and  lastly,  that 
though  giving  feasts  to  jamayat  may  be 
one  of  the  objects  of  the  alleged  charity, 
it  could  not  havo  been  tho  sole  object  of 
the  testatrix  as  is  clear  from  the  words 
which  follow  vesting  the  discretion  in 
the  trustees  to  apply  the  money  to  such 
11  khairat  "  as  they  deemed  fit- 

S  L./R.K.  Suit  dismissed. 
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PERCIVAL,  J  C.  AND  RUPCHAND 

A  J.  C 
Uttamohand  Brijlal — Applicants. 

v. 

Balmolcand  S    L. — Opponents. 
Civil  Revn.  No  111   of  1926,    Decided 
on  26th   September    1927,    against    order 
of  Tyabji,  A  J.  C.,  D/-  13fch  August  1926, 
reported  in  A  I.  R    1927  Sind  177. 

(a)  Arbitration    Act     (9   of    1899),    S.    9— 
Arbitrator  appointed   sole    arbitrator    under 
S.  9    (b)— He    refusing    to    act  —  Procedure 
to  be  applied  is  not    that    in    S.  8    (1)  (b)  but 
procedure    in    S.  9    only    will    be  repeated — 
Arbitration  Act  (9  of  1899),  S.  8  (1)  (b). 

Whore  an  arbitrator  appointed  by  ono  party 
is  in  ado  sole  arbitrator  under  S.  0,  tho  other 
party  having  refused  to  appoint  its  own,  bub 
ho  afterwards  refuses  to  act,  tho  procedure  to 
be  followed  is  not  that  laid  down  in  S.  8  (1) 
(b)  ;  but  that  111  S.  9  will  bo  repeated  and  tho 
party,  who  appointed  tho  arbitrator,  who  he- 
came  tho  solo  arbitrator,  may  appoint  n  freah 
arbitrator  after  giving  notice  to  the  other  aide  : 
43  Bom.  809,  Rel.  on.  [P  56  G  2] 

(b)  Arbitration— Clause  in    contract— Suit 
on   contract    brought     within    time— Defen- 
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daot,  however,  relying  on  da  me  to  refer  in 
that  contract  and  getting  suit  atayed — It  ii 
immaterial  if  reference  ii  made  beyond 
period  of  limitation. 

Where  on  the  basis  of  contract,  which  con- 
tained a  clause  to  refer  disputes  GO  arbitration, 
the  plaintiff  sued  and  hia  suit  was  within 
time,  but  the  defendant  relying  on  the  clause 
to  refer,  ^ot  the  suit  stayed  and  the  matter  was 
referred  to  arbitration,  it  is  iraraatorial  if  the 
reference  itself  was  made  aftor  the  statutory 
period,  the  suit  being  within  time.  [P  57  C  1] 

(c)  Contract   Act,    S.  28,  Excep,  1—  Agree- 
ment   to    refer     falling      within     icope    of 
Excep.  1 — No  question  of  limitation  ariies. 

Per  Rupchand,  A.  J.  C. — Where  the  agree- 
ment between  the  parties  to  re  for  to  arbitra- 
tion falls  within  the  four  corners  of  Exoep.  1 
to  3.  28,  no  question  of  limitation  can  over 
arise,  for,  in  that  case,  the  claimant  has  no 
oauso  of  action  for  instituting  a  suit  so  long 
as  his  damages  havn  not  been  ascertained  by 
recourse  to  arbitration  :  Cayzfr,  Irvine  &  Co. 
Ltd.  v.  Board  of  Trade,  (1927)  1  K.  B.  269,  Rel.- 
on.  [P57G2,  P53G  I] 

(d)  Arbitration— Clause    in   contract    pro- 
viding reference  to   arbitration  but  not  bar- 
ring    Huit    to  enforce     claim — Claim  not    en- 
forced  either  by    suit   or  arbitration   during 
limitation  period — There  subsists  no  dispute 
under   contract    to    be   enforced    by  arbitra- 
tion. 

Per  Rupchand,  A.  J.  C. — Whore  a  contract 
provides  for  a  reference  to  arbitration  of  dis- 
putes arising  out  of  the  contract  and  doas 
not  purport  to  bar  the  right  of  a  party  to  en- 
force his  claim  in  Court  before  he  has  ob- 
tained an  award  in  respect  thereof,  but  the 
claim  is  not  enforced  within  time  either  by 
suit  or  arbitration,  there  subsists  no  dispute 
between  parties  under  the  contract  which  may 
be  enforced  by  arbitration  :  A.  I.  R.  1926  Sind 
209,  Foil.',  Hirji  Mulji  v.  Cheong  Yiie  Steam- 
ship Co.,  (1926)  A.  C.  497,  Ref.  [P  58  C  1] 

Kundanmal  Dayaram — for  Applicants. 
E.  V.  Castellino — for  Opponents. 

Percival,  J.  C. — This  is  a  revision 
application  against  the  order  of  Mr. 
Tyabji,  A.  J.  C.,  directing  that  the  award 
in  the  case  should  be  filed.  The  facts  of 
the  case  briefly,  so  far  as  they  only  refer  to 
this  application,  are  that  there  were  three 
appointments  made  of  an  arbitrator,  Res- 
pondents 1  (now  opponents)  first  ap- 
pointed Mr.  Statham,  arbitrator  and  they 
gave  notice  accordingly  under  S.  9  (b), 
Arbitration  Act,  to  the  other  side, 
that  is,  to  respondents  2  Respondents  2 
failed  to  appoint  their  arbitrator,  and 
Mr  Statham  became  sole  arbitrator,  but 
afterwards  refused  to  act.  The  same  pro- 
cedure was  adopted  in  respect  of  Mr.  Penn 
Simkins,  and  he  also  refused  to  act  as 
arbitrator.  Finally  the  same  course  was 
a  second  time  adopted  in  the  case  of 
Mr.  Btatham,  On  this  occasion  Mr.  Sta- 


tham acted  as  a  sole  arbitrator,  and  made 
the  award  which  is  now  under  con- 
sideration. 

The  record  also  shows  that  respon- 
dents 1  filed  a  suit  within  three  years  of 
the  date  of  the  claim,  which  suit  was 
admittedly  in  time.  After  the  suit  had 
proceeded  for  two  years  respondents  2 
relied  on  the  arbitration  clause  and  had 
the  suit  stayed  ;  and  the  suit  was  still 
pending  when  the  order  was  passed  by 
Mr  Tyabji. 

The  two  points  raised  in  this  applica- 
tion are,  firstly,  *hat  the  procedure  ad- 
opted for  tho  appointment  of  the  arbit- 
rator was  not  correct,  and  that  the  arbit- 
ration was,  therefore,  invalid;  and, 
secondly,  that  the  reference  to  the  arbit- 
ration was  made  too  late,  and  that  the 
claim  is,  therefore,  time  barred. 

On  the  first  point,  the  question  de- 
pends on  Ss.  8  and  9,  Arbitration  Act. 
It  is  urgued  on  behalf  of  the  present  ap-> 
plicant  that  S  8  (b)  applies  in  this  case, 
because,  when  a  sole  arbitrator  has  once 
been  appointed  under  S.  9,  then  you  have 
to  turn  back  to  S  8  to  see  what  proce 
duro  is  to  be  adopted  in  oa.se  the  sole 
arbitrator  refuses  to  act.  I  am,  however, 
unable  to  accede  to  this  argument,  be- 
cause, in  S  8  of  the  Act,  it  is  provided 
that,  if  the  arbitrator  neglects  or  refuses 
to  act,  any  party  may  servo  the  other 
parties  or  tho  arbitrators,  as  the  case 
may  be,  with  a  written  notice  to  concur 
in  appointing  an  arbitrator  umpire,  or 
third  arbitrator  I  think  that  this  makes 
it  clear  that  S.  8  (1)  (b)  cannot  refer  to 
such  a  case  as  is  dealt  with  in  S.  9  where 
the  submission  provides  for  reference  to 
two  arbitrators,  one  to  be  appointed  by 
each  party.  This  view  of  the  law,  it  ap- 
pears, was  approved  in  Gopalji  Kuverji 
v.  Morarji  Jeram  Naranji  (l),  at  p  830. 
Where  it  w*s  stated  that  S.  9  applies 
only  to  joint  appointment  by  consent. 

Wo  come  back,  therefore,  to  the  posi 
tion  that  the  procedure  to  be  adopted  is 
that  laid  down  in  S.  9.  In  respect  of 
S.  9,  it  is  argued  by  the  learned  pleader 
for  the  applicant  that  that  section  does 
not  state  wiiat  is  to  be  done  in  case  the 
person  who  becomes  a  sole  arbitrator  re- 
fuses to  act.  I  think,  however,  that, 
when  Cls.  (a)  and  (b),  S  9  are  read 
together,  it  may  fairly  be  inferred  that 
the  party  who  appointed  the  arbitrator 

(1)  C1919]    43   Bom.     809—50  I.   0.    411=321 
Bom.  L,  B.  309. 
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who  became  a  sole  arbitrator,  may  ap- 
point a  fresh  arbitrator,  after  giving  fresh 
notice  to  the  other  side.  That  is  to  say 
bbe  procedure  provided  by  8.  9  is  to  be 
repeated,  and  that  is  exactly  whit  was 
done  in  this  case  For  these  reasons,  the 
objection  based  on  8s.  8  and  9,  Arbitra- 
tion Act  does  not  appear  to  be  valid. 

Turning  to  the  objection  on  the  ground 
of  limitation  it  is  argued  that  the  claim 
is  time  barred  because  reference  to  arbit- 
ration was  made  (it  is  contended)  three 
years  after  the.  claim  became  due.  Ik 
tippoars  to  mo,  however,  that  it  is  not 
necessary  to  go  into  the  question  whe- 
ther the  reference  to  arbitration  was  made 
after  the  requisite  time  or  not.  All  that 
wo  have  to  consider  hero  is  whether  the 
suit  was  filed  within  the  requisite  period 
of  limitation.  Here  there  is  no  doubt 
that  the  suit  was  so  filed,  and  it  was 
respondent  2  who  relied  on  the  arbitra- 
tion clause  and  had  tho  suit,  stayed 

I  do  not  propose  to  go  into  other  points 
connected  with  tho  question  of  limita- 
tion, [fc  appears  to  me  that  tho  claim 
cannot  be  held  to  be  time  barrod  because 
the  suit  was  filed  within  a  requisite 
period  of  limitation.  The  application  is, 
accordingly,  dismissed  with  costs. 

Rupchand,  A  J.  C — I  concur  Tho 
submission  clause  in  the  contract  in  dis- 
pute provides  for  the  appointment  of  two 
arbitrators  one  by  each  party  and  con- 
tains no  machinery  for  compelling  one  of 
the  parties  to  the  submission  to  make  an 
appointment  on  behalf  of  the  other. 

It,  therefore,  falls  clearly  within  the 
purview  of  8  9,  Arbitration  Act,  which 
supplements  the  requisite  machinery  for 
enforcement  of  an  agreement  to  submit 
disputes  to  arbitration  of  that  nature.  I 
can  find  nothing  in  S.  9  to  suggest  that 
the  same  machinery  may  not  be  invoked 
over  again  and  the  whole  procedure  gono 
through  from  the  beginning  Lo  tho  end  if 
on  account  of  any  unforeseen  circumstance 
the  nominee  of  one  of  the  parties  who  is 
appointed  as  ihe  sole  arbitrator  under  the 
provisions  of  Cl  (b)  of  that  section  re- 
fuses or  neglects  to  act.  The  repetition 
of  the  procedure  laid  down  by  tho  section, 
on  a  refusal  or  neglect  of  the  sole  arbit- 
rator so  appointed,  affords  a  fresh  opport- 
unity to  the  party  who  has  mado  default 
in  the  first  instance  to  reconsider  his 
position  and  to  appoint  if  he  so  wishes 


his  own  nominee  when  he  is  called   upon 
to  do  so  again. 

Now,  if  Cls.  (a)  and  (b),  S.  8,  Arbit- 
ration Act, -are  carefully  analyzed  they 
clearly  show  that  neither  of  thorn  applies 
to  a  submission  which  provides  for  the 
appointment  of  two  arbitrators  one  by 
each  party.  Cl  (a)  clearly  contemplates 
a  submission  to  a  single  arbitrator  from 
its  very  inception  and  does  not  apply  to 
a  submission  which  provides  for  more 
than  one  arbitrator  acting  in  the  matter 
at  any  time.  Cl  (b)  which  follows  Cl.  (a) 
deals  with  appointment  of  a  substitute 
and  prima  facio  refers  to  tho  substitute 
of  a  sole  arbitrator  appointed  under  a 
submission  of  the  nature  contemplated 
by  Cl  (a),  that  is  to  say,  a  sole  arbitrator 
appointed  in  pursuance  of  a  submission 
which  does  not  contemplate  the  appoint- 
ment of  more  than  one  arbitrator  in  any 
event.  Tho  words  "tho  parties  do  not 
supply  the  vacancy"  in  that  clause  as 
also  the  words  "concur  in  the  appoint- 
ment of  an  arbitrator"  used  in  tho  latter 
part  of  that  section  indicate  beyond  doubt 
that  the  submission  is  one  which 
requires  tho  parties  themselves  to  concur 
in  tho  appointment  of  a  sole  arbitrator. 

Our  attention  has  not  been  drawn  to 
any  decided  case  in  which  a  different 
view  has  been  taken.  On  the  contrary 
the  case  reported  as  Gopalji  Kuverji  v. 
Moray i  Jeram  Naranji  (l)  supports  tho 
view  that  Cls.  (a)  and  (b),  S  8,  refer  to 
submissions  which  provide  for  the  ap- 
pointment of  a  single  arbitrator.  The 
first  ground,  therefore,  fails. 

In  dealing  with  the  second  objection 
the  learned  Additional  Judicial  Commis- 
sioner has  proceeded  on  the  broad  ground 
that  tho  Limitation  Act  does  not  apply 
to  settlement  of  disputes  by  arbitration 
and,  therefore,  it  is  open  in  every  case 
to  a  party  to  enforce  the  submission 
clause,  notwithstanding  the  fact,  that 
the  claim  in  dispute  is  statute-barred  on 
the  date  on  which  he  claims  to  refer  the 
dispute  to  arbitration.  With  all  respect 
I  am  unable  to  accept  this  broad  pro- 
position of  law.  Where  tho  agreement 
between  the  parties  falls  within  the  four 
corners  of  Exception  I  to  S.  28,  Contract 
Act,  which  exception  is  based  upon  the 
ruling  in  Scott  v.  Avery  (2),  no  question1 
of  limitation  can  ever  arise,  for,  in  that 
case  the  claimant  has  no  cause  of  action 

(2)  [1856]  5  H.  LT  0.  811=25  L.  J.  Ex.    303  = 
4  W.  R,  746=2  Jur.  (N.  S.)  815. 
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|for  instituting  a  suit  BO  long  as  his 
(damages  have  not  been  ascertained  by 
[recourse  to  arbitration.  In  such  a  case 
no  question  of  limitation  arises  and  the 
observation  of  the  learned  Additional 
Judicial  Commissioner  would  indubitably 
apply.  As  an  authority  for  that  proposi- 
tion reference  may  be  made  to  the  case 
of  Cayzer,  Irvine  &  Co.  Ltd.  v.  Board 
of  Trade  (3). 

But  different  considerations  apply  to 
an  ordinary  submission  clause  contained 
in  a  commercial  contract  which  provides 
[for  a  reference  to  arbitration  of  dis- 
putes arising  out  of  the  contract  and 
jdoes  not  purport  to  bar  the  right  of  a 
party  to  enforce  his  claim  in  Court  before 
'he  has  obtained  an  award  in  respect 
.thereof.  In  that  case  a  cause  of  action 
(immediately  arises  to  the  aggrieved  party 
and  if  he  wishes  to  enforce  his  claim  he 
should  be  vigilant.  He  may  tako  early 
jsteps  either  to  enforce  his  claim  by 
'arbitration  or  by  a  regular  suit.  If  he 
'sleeps  over  his  right  for  over  the  statu- 
,fcory  period  prescribed  for  tho  institution 
'of  his  suit  he  is  liable  to  be  defeated  by 
ithe  plea  that  as  his  claim  is  barred  by 
{limitation  and  as  no  'suit  is  maintaina- 
jble  in  respect  thereof  there  is  no  subsist- 
ing dispute  under  or  arising  out  of  the 
contract  which  may  bo  enforced  by  arbi- 
tration. This  was  the  view  taken  by  me 
'in  In  the  matter  of  the  Arbitration 
Act  (4). 

As  observed  by  Lord  Sumnor  in  Ilirji 
Mulji  v.  Cheony  Yue  Stcamshi2)  Co.  (5), 
the  jurisdiction  of  an  arbitrator  depends 
on  the  question  whether  or  not  there  was 
any  submission,  and  that  again  on  tho 
question  whether,  at  the  time  when  it 
purported  to  bo  submitted  to  him,  there 
was  a  dispute  subsisting  between  tho 
parties  under  the  contract  I  think  it 
goes  without  saying  that  if  there  is  no 
dispute  subsisting  between  tho  parties 
undor  the  contract  there  can  be  no  ref- 
erence to  arbitration  in  pursuance  of  the 
submission  clause  contained  in  such  con- 
tract. Where  a  party  is  called  upon  to 
nominate  his  arbitrator  after  the  expiry 
of  tho  period  of  limitation  and  raises  the 
plea  that  he  is  not  prepared  to  go  to 
arbitration  as  the  claim  is  timobarred 
it  is  difficult  to  see  how  such  a  plea  can 


[9)  [1927]  1  K.  B.  5269. 

4)  A.  I.  R.  192G  Sind  209=19  9.  L.  R.,  24. 

5)  [1926]  A.  0.497=95  L.  J.  P.    0.    121=81 
Com,  Gas,  199=181  L.  T,  797. 


be  said  to  arise  out  of  the  contract  which 
may  be  adjudicated  upon  by  the  arbi- 
trator. His  refusal  to  do  so  would, 
therefore,  give  no  right  to  the  opposite 
party  to  nominate  an  arbitrator  on  be- 
half of  his  opponent  or  'to  nominate  his 
arbitrator  as  the  sole  arbitrator  to  settle 
such  disputes.  From  this  point  of  view 
no  question  arises  as  to  the  applicability 
of  the  .Limitation  Act  to  arbitrations. 
And  there  is  no  occasion,  therefore,  to 
consider  "whether  tho  case  of  In  re 
Astley  &  Tyldesley  Coal  Co.  and  The 
Tyldesley  Coal  Co  (6),  which  held  that 
an  arbitrator  was  bound  to  give  effect  to 
the  plea  of  the  statute  of  limitation  if  it 
was  raised  before  him  as  a  defence,  was 
rightly  decided  or  not  That  point  has 
been  left  undetermined  in  tho  more  re- 
cent case  of  HIT}  i  Mulji  v.  Cheong  Yue 
Steamship  Co.  (5)  referred  to  above,  and 
may  bo  dealt  with  when  a  proper  case  for 
its  consideration  arises.  So  far  as  the 
facts  of  this  case  are  concerned  the  se- 
cond objection  is  easily  disposed  of  on  a 
much  narrower  ground.  Tho  opponents1 
claim  was  not  barred  by  the  statute  As 
a  matter  of  fact,  they  hid  already  insti- 
tuted .the  suit.  It  was  stayed  under 
S.  19,  Arbitration  Act,  and  could  easily 
be  revived  again  by  leave  of  the  Court 
in  tho  event  of  the  arbitration  proving 
infructuous,  It  was  also  not  open  to  the- 
applicant  to  approbate  and  reprobate,  It 
was  ho  who  had  asked  for  arbitration. 
Further  more  the  application  which  was- 
in  writing  contained  a  clear  acknowledg- 
ment of  the  liability  of  tho  applicant  to 
pay  such  amount  as  was  found  due  by 
the  arbitrators  and  revived  the  period  «of 
limitation.  Tho  second  pica  was,  there- 
fore, without  any  foundation  whatsoever 
and  was  one  which  should  never  havo 
been  raised.  The  application  will,  there- 
fore, stand  dismissed  with  costs. 
S  N  /R  K.  Revision  dismissed. 

~(G)  [189J]  68LTj7Q~   B." 252=15 1    T.  Ij,  R. 
151=80  L.  T7  11G. 
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(a)  Arbitration— Buyer  and  teller  —  Con- 
tract providing  appointment  of  arbitrator  by 
one  party  for  the  other  after  seven  days  from 
despatch  of  notice— Notice  not   delivered  to 
other  party  for  a  fortnight— Sufficient  cauae 
for  not  enforcing  terms  of  clause    not  shown 
— Terms  must  be  enforced. 

Where  according  to  the  torma  of  the  indent 
fcho  seven  days,  after  which  the  other  party 
should  havo  power  to  appoint  an  arbitrator  on 
behalf  of  the  defaulting  party,  were  to  count 
not  frfm  the  date  of  the  receipt  of  tho  notice, 
but  from  the  date  of  its  posting;  bub  the  notice 
was  actually  delivered  to  tho  defaulting  party 
after  a  fortnight  and  no  sufficient  ground  had 
boon  urged  why  these  provisions  of  reducing 
tho  period  of  notice  to  saven  days  from  tho 
date  of  despatch  and  agreed  to  by  tho  parties 
with  opon  eyes  should  not  be  given  effect  to. 

Held  :  that  the  objection  by  the  defaulting 
party  to  tho  appointment  of  arbitrator  on 
their  behalf  by  the  other  party  on  that  ground 
must  fail.  [P  59  G  2  ,  P  GO  0  1] 

(b)  Contract  Act,  S.  52  —  Party  desiring 
to    enforce   submission    clause   must  specify 
nature  of  dispute  and  nominate  his    arbitra- 
tor first— Arbitration  Act,  S.  9. 

Where  a  party  intended  to  enforced  tho  clause 
providing  submission  of  disputes  to  arbitra- 
tion, ho  should  in  tho  first  instance  perform 
his  own  part  of  the  contract  for  tho  proper  and 
expeditious  disposal  of  the  arbitration  pro- 
ceedings. He  should,  therefore,  not  only 
specify  tho  nature  of  tho  disputes  which  are  to 
be  referred  but  also  intimate  to  the  opposite 
party  tho  name  of  the  arbitrator  selected  by 
him  so  as  to  enable  tho  opponent  to  choose  an- 
other person  as  hia  nominee.  [P  GO  C  2] 
Whore  according  to  tho  terms  of  the  indent 
between  Hollers  and  buyers,  there  was  no  ex- 
press provision  that  in  caao  of  failure  by  ono 
party  to  appoint  ibs  arbitrator,  tho  other  party 
could  appoint  both  arbitrators  at  once. 

Held  .  that  tha  parby  desiring  to  enforce  tho 
submission  clause  ought  to  nominate  his  own 
arbitrator  first  and  if  both  arbitrators  arc  ap- 
pointed at  once,  tho  award  is  liable  to  be  set 
aside  :  A.  I.  R.  1921  Mad.  58,  Dist.  ,  Af  mr  v. 
City  of  Glasgow  Bank,  (1870)  4  A.  C.  337  -,  and 
Burton  v.  English,  (188i)  53  L.  J.  Q.  B.  133, 
ltd.  on.  [P  GO  G  2] 

Tahilram  Maniram — for  Respondents  1, 
P.  S.  Shahani — for  Respondents  2. 

Judgment. — These  are  objections  to 
an  award  filed  under  the  Indian  Arbitra- 
tion Act.  The  disputes  between  tho  par- 
ties arose  out  of  an  ordinary  commercial 
contract  for  sale  by  respondents  1  to  res- 
pondents 2  of  sugar, 

On  9th  June  1927,  respondents  1  sent 
a  notice  to  respondents  2  calling  upon 
them  to  appoint  an  arbitrator  within 
seven  days  of  the  date  of  tho  notice  for 
the  purpose  of  settling  their  claim  arising 
out  of  the  resale  of  sugar  which  was  not 
taken  delivery  of,  notice  was  actually 
delivered  to  respondents  2  on  25th  Juno 
1927. 
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On  21st  June  1927,  respondents  1  sent 
a  further  notice  to  respondents  2  intima- 
ting to  them  that  as  the  requisition  raade- 
by  them  in  their  first  notice  was  not 
complied  with  they  had  appointed  Mr, 
Gilks  as  arbitrator  on  behalf  of  respon- 
dents 2  and  had  also  appointed  Mr.  Gra- 
ham as  arbitrator  on  their  behalf. 

Notwithstanding  the  protest  by  res- 
pondents 2  that  tho  appointment  was  in- 
valid and  intimation  being  given  by  them 
that  Mr.  Clayton  would  act  as  their  arbi- 
trator, Messrs.  Graham  and  Gilks  pro- 
ceeded with  arbitration  and  passed  an 
award,  which  is  now  challenged  on  two- 
grounds  :  first,  that  the  appointment  of 
Mr.  Gilka  on  behalf  of  respondents  £ 
before  the  expiry  of  seven  days  after  the- 
receipt  of  the  notico  to  them,  was  bad  in 
law  and  secondly,  that  the  notice  calling 
upon  them  to  appoint  their  arbitrator 
was  also  bad  as  ib  did  not  contain  the 
name  of  the  person  who  was  to  act  as 
arbitrator  on  behalf  of  respondents  1. 

Now  tho  'material  clauses  of  the  indenb 
which  have  a  bearing  upon  these  objec- 
tions are  Cls.  10  and  15  They  run  as> 
follows  :  — 

Clause  10  : 

"All  letters  and  notices  given  to  the  buyers, 
by  tho  sellers  in  connexion  with  thia  contract 
may  bo  sout  by  prepaid  post  letters  and  ad- 
dressed to  tho  buyers  tit  Amntsar,  which  thn 
buyers  hereby  admit  to  bo  their  address,  and 
nil  notices  so  sent  shall  be  considered  to  bu 
served  on  fcho  buyers  at  the  time  same  ought  to 
have  bjon  delivered  in  duo  course  of  post  by 
tho  Post  Office,  etc." 

Clause  15  : 

"Disputes  of  whatever  naturn  arising  out  of 
this  contract.  .  .  .  shall  be  referred  to  the  arbi- 
tration of  two  European  merchants,  residing 
in  Karachi  .  ,  .  One  to  bo  appointed  by  each, 
party.  If  either  party  fail  to  nominate  their 
arbitrator  within  seven  days  after  notice  call- 
ing upon  them  to  appoiut  an  arbitrator  has 
boon  sent  to  them  by  registered  post,  tho  other 
party  tihall  havo  power  to  appoint  an  arbitrator 
on  bahalf  of  tho  defaulting  party.  Should  tho 
two  arbitrators  bo  unable  to  agroe,  they  shall 
refer  tho  caso  to  an  umpire,  who  shall  also  be 
a  European  merchant,  residing  in  Karachi." 

It  would  appear  from  these  clauses  thafc 
the  parties  havo  provided  in  explicit  and 
unequivocal  terms  thafc  seven  days  were 
to  count  not  from  tho  date  of  the  receipt' 
of  the  notice,  but  from  the  date  of  its| 
posting  The  underlying  object  of  these! 
provisions  is  clear  They  are  intended  to, 
prevent  parties,  particularly  those  living 
in  different  places,  from  delaying  the  per- 
formance of  their  part  of  the  contract,  and 
in  the  event  of  its  breach,  of  delaying,. 
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likewise,  the  settlement  of  disputes  by 
arbitration  and  payment,  of  the  amount 
BO  found  due,  by  the  simple  process  of 
evading  service  of  notices  sent  to  them  by 
post  as  appears  to  have  boon  done  io  the 
present  oiso.  The  registered  cover  in 
question  was  indubitably  sent  to  the  pro- 
per address  as  suggested  by  respondents 
2.  In  the  ordinary  course  of  events  it 
should  have  been  delivered  within  two 
days  of  its  despatch  It  was  admittedly 
not  delivered  to  them  for  a  fortnight. 
The  cause  of  inordinate  delay  may  well  be 
surmised 

No  sufficient  ground  has  been  urged 
why  these  provisions  of  reducing  the 
period  of  notice  to  seven  days  from  the 
date  of  despatch  and  agreed  to  by  the  par- 
ties with  open  eyes  should  not  bo  given 
effect  to. 

The  first  objection,  therefore,  fails. 

The  second  objection,  'however,  stands 
on  a  firmer  footing.  Tho  submission 
clause  empowers  each  party  to  the  con- 
tract to  nomitatean  arbitrator  on  behalf 
of  his  opponent  in  the  event  of  default 
but  is  silent  as  to  the  order  in  which  each 
party  is  required  to  perform  the  recipro- 
cal promise  of  nominating  an  arbitrator 
on  his  own  behalf  On  behalf  of  respon- 
dents 1  it  is  contended  that  it  was  open 
to  them  to  nominate  their  own  arbitrator 
at  any  time  whatsoever  and  that  they 
were  quite  in  order  in  nominating  both 
their  own  arbitrator  and  the  arbitrator 
on  behalf  of  respondents  2  at  one  and  the 
same  time  Reliance  has  been  placed  on 
the  case  of  Shaw  Wullace  <fe  Co  v.  Sub- 
biar  &  Sons  (l),  te  which  respondents  1 
were  parties.  But  that  ease  is  clearly 
distinguishable.  There  the  submission 
clause  was  differently  worded  and  was  as 

follows  :  j 

"  Should  either  party  omit  to  nominate  an 
arbitrator  within  seven  days  of  the  receipt  of  it 
notice  calling  on  him  so  to  do,  the  other  party 
shall  be  at  liberty  to  nominate  both  arbitra- 
tors.'1 

In  express  terms,  the  above  clause  re- 
serves  liberty  to  respondents  1  to  nomi- 
nate both  the  arbitrators  after  default  by 
their  opponent  to  comply  with  a  notice 
given  on  that  behalf.  Now  S-  52,  Con- 
tract Act,  provides  that  when  the  order 
in  which  reciprocal  promises  are  to  bo 
performed  is  not  expressly  fixed  by  the 
contract,  they  shall  be  performed  in  that 
order  which  the  nature  of  the  transaction 
requires  and  there  can  be  no  doubt  that 

(1)  A.LR7 1921  Mad,  58=" 


where  a  party  intends  to  enforce  the  sub- 
mission clause,  he  should  in  the  first  in- 
stance perform  his  own  part  of  the  eon 
tract  for  the  proper  and  expeditious  dis- 
posal of  the  arbitration  proceedings.  He 
should,  therefore,  not  only  specify  the 
nature  of  the  disputes  which  are  to  be 
referred,  but  also  intimate  to  the  oppo- 
site party  the  name  of  the  arbitrator 
selected  by  him  so  to  enable  to  opponent 
to  choose  another  person  as  his  nominee. 
That  this  is  the  procedure  is  evident  from 
the  provisions  of  9,  Arbitration  Act,  which 
deals,  inter  alia,  with  submissions  which 
provide  for  appointment  in  the  first  in- 
stance of  two  arbitrators,  one  to  be  nomi- 
nated by  each  party  but  contain  no  provi- 
sion empowering  one  of  them  to  nominate 
an  arbitrator  on  behalf  of  his  opponent  in 
the  event  of  default 

There  is  also  another  reason  why  I  am 
not  prepared  to  accept  the  contention  of 
respondents  1,  assuming  for  the  moment 
that  the  nature  of  the  transaction  does 
not  necessarily  indicate  that  the  party 
claiming  arbitration  is  in  the  first  in- 
stance required  to  nominate  his  own 
arbitrator  and  that  the 'submission  clause 
is  open  to  two  alternative  constructions. 

The  submission  clause  of  which  res- 
pondents 1  are  indubitably  the  authors 
must  be  construed  fortius  contra  profer- 
entum  as  per  Lord  Blackburn  in  Uuir  v. 
City  of  Glasgow  Bank  (2)  :  BOO  also  the 
observations  of  Brett,  M.  B  ,  in  Burton 
v.  English  (3)  If  respondents  1  intended 
to  reserve  to  themselves  the  right  of  ap- 
pointing both  the  arbitrators  simultane- 
ously, it  was  for  them  to  make  their  in- 
tention clear  and  having  failed  to  do  BO, 
they  have  to  thank  themselves,  if  the 
present  award  is  thereby  rendered  infruc- 
tuous.  Under  those  circumstances  I  am 
afraid  I  cannot  uphold  this  award,  and  I 
accordingly  set  it  aside  Looking,  how- 
over,  to  the  conduct  of  respondents  2  and 
particularly  the  fact  that  this  objection 
was  not  raised  until  a  very  lato  stage  of 
the  proceedings,  I  order  that  each  party 
should  bear  his  own  costs  of  the  proceed- 
ings 

D.D,  Award  set  aside. 


(2)  [1879]  4  A.O.  237=27  W.R.   609=40  L.T- 
332. 

(3)  [1884]  53  L.J.  Q.B.  133=12  Q.B.D.  218= 
32   W.R.   655—5  Asp.  M.C.  187=49   L.T. 
763. 
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A.  I.  R.  1929  Sind  61(1) 
WILD,  J.  0.  AND  MILNE,  A.  J.  C. 
Mt.  Tirathbai — Applicant, 
v. 

Mt.  Sugnibai — Non-ApplioanL 

Criminal  Revn.  Applas  Nos.  160  and 
146  of  1928,  Decided  on  21th  September 
1928,  ai|  unsb  an  order  of  1st  Class  Magis- 
tral^ Sukkur. 

Criminal  P.  C  ,  S.  203— Previous  similar 
complaint  dismissed  by  co-ordinate  Magis- 
trate—Jiamisial  not  set  aside — NSMT  com- 
plai.it  cannot  be  entertained. 

It  iu  not  opan  bo  n  Magistrate  to  entertain  n 
oompUin'i  whan  a  similar  complaint;  h^s  bom 
diaaiisHod  by  aaobbnr  M  igistr^te  of  co  ord  na^u 
jurisdiction  and  t,bu  diumidddl  h;vs  not  baan 
sub  aaido  by  higlur  authority  23  Oil.  )83,  *2J 
^J/  101  2)  4U  7  3li  4«.  L2),  A  [  II.  1JJJ 
Siml  X3  and  4.  /.  rt.  1JJS  6'ut,i  40,  ^u/Z. 

[PG1  C  2] 

S.  P.  Samtaui — for  Applicant 

C.  M   Loho—  for  the  Crown. 

Judgment. — The  hrst  of  these  appli- 
catio  is  is  ti  quisli  the  procae  lings  insti- 
tute 1  on  ojrnplaiut  by  oppjneib  a^imsb 
applicant  and  others  in  ttio  Cjurt  jf  the 
First  Class  Migistrate  of  Sukkur,  and 
the  secjnd  is  to  set  aside  an  order  passed 
in  bhise  procee lings. 

The  grjund  on  which  the  first  applica- 
tion is  bised,  is  that,  a  former  complaint 
on  the  Biine  facts  by  opponents  against 
applicant  in  the  Court  of  another  Magis- 
trate wis  dismissal  under  S.  203,  Civil 
PC.  It  m  iy  be  added  that  in  the  for- 
mer proceedings  process  was  issued 
against  applic ink's  husband  only  bub  he 
was  discharged  under  S  259,  Criminal 
P.  C.  for  failure  of  opponent  to  appear 
on  one  of  the  days  of  heiring. 

The  question  therefore  Is  whether  it  ia 
open  to  a  Magistrate  to  entertain  a  com- 
pUint  when  a  similar  complaint  has 
been  disrnissel  by  another  Magistrate  of 
oo-orJinate  jurisdiction  and  the  dismissal 
has  not  bean  set  aside  by  higher  autho- 
rity. In  the  oi30  of  Queen  Empress  v. 
Adamkhan  (l)  this  question  waa  answered 
in  trie  negitive  on  the  ground  that  it  is 
utterly  omtrary  to  sound  principles  that 
one  Mi^istrate  of  oo-ordinite  jurisliction 
shoul  I  in  effect  and  substance  deal  with, 
as  if  it  were  an  appeal  or  a  matter  for 
revision,  a  complaint  which  had  already 
been  dismissed  by  a  competent  tribuiil 
of  ci-ordinate  authority  This  ruling 
was  referred  to  in  two  subsequent  cases 

(1)  [18J9J  22  All.  106  =(1399)  A.W.N.  211. 


of  the  Allahabad  High  Court,  Emperor  v. 
Mehrban  Uussain  (2)  and  Ram  Bharos  v. 
Bahan  (3)  and  was  not  expressly  dissen- 
ted from  In  Nilratan  Sen  v.  Jogesh 
Chandra  (4)  of  the  Calcutta  High  Oourb 
which  was  followed  in  Queen  Empress  v. 
Adajnkhan  (L;  it  was  pointed  out  that  the 
Criminal  Procedure  Code  distinctly  lays 
down  a  procedure  for  having  an  order 
dismissing  a  complaint  or  discharging  an 
accused  person  set  asido  and  that  it  seema 
reasonable  to  conclude  that  the  legis- 
lature intended  that  such  an  order  should 
be  interferel  with  only  in  the  manner 
provided  by  the  Code. 

The  principle  that  no  complaint  can  be 
dntertamed  against  a  person  formerly 
discharged^  proceedings  in  connexion 
with  the  same  ollenco  has  twice  been 
approved  by  this  Court  in  reported 
rulings:  Cliandiram  v  Emperor  (5)  and 
Shak  Mahomed  v  Emperor  (6).  [n  the 
case  of  twj  hitherto  unreported  revision 
apphcitions  of  this  yoarthe  proceedings 
have  been  quished  owing  to  the  dismis- 
sal of  a  prior  cjmplaint  on  the  same  facts. 

The  ratio  decidendi  in  Queen  Empress 
v.  Adamkhan  (U  and  Nilratan  Sen  v. 
Jogesh  Chandra  (4)  appears  to  be  a 
sound  one  and  embodies  the  principle 
wnich  has  been  accepted  by  this  Court. 
Wo  therefore  set  asido  the  proceedings 
agiinst  tho  applicant  and  those  against 
whom  the  complaint  was  lodged  along 
with  her.  As  the  first  application  is 
granted,  tho  second  application  is  natu- 
rally nob  pressed. 

R.K.  Proceedings  set  aside. 

(2)  [1906]  -2J  All.  7-1  Or.  L.  J.  5J=3  A.L.J- 
562-(L906)  A.W  N   245. 

(3)  [UL4J    36  All.  12,1=12    A.  L  J.    106=23 
I.  C.  734-15  Or.  L.  J.  lil. 

4)  [18I6J  2d  C*l.  983=1  C.  W.  N.  57. 

|5)  A   I.  H.    1)22    3111*23  =  153    L.  R.  131. 

;CJ  A.I.R.  1928  Sind  43-21  S   L.  R.  127. 


*  A.  I  R.  1929  Sind  61(2) 

MILNE,  A.  J.  C. 

Thawerdas  Sirumal  and  another — 
Plaintiffs. 

v. 

Se:y   of  State  and  others — Defendants. 

Civil  Suit  No  31L  of  L921,  Decided  on 
llth  December  192  <. 

*  (.)  Civil  P.  C  ,  S.  80— SCOD*. 

A  substantial  compliaaoe  with  the  provi- 
sion* of  9.  80  in  sufficient:  A.  I.  R.  1928  Cnl^ 
74,  Appl.  [P  63  0  1] 
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(b)  Word*—"  Haq  "  and  "  Kabze." 

11  Haq  "  (right)  and  "  kabza  "  (possossion  ) 
•would  303m  to  denote  tho  incidents  of  a  parma- 
uont  tonuro.  [P  G5  0  2] 

Jfr  (c)  Sind  Commissioners  circulars — Spe- 
cial circular  23 — Land  washed  and  reformed 
is  properly  of  proprietor  and  not  of  Govern- 
ment— Alluvion  and  diluvion. 

Liindi  washad  away  and  afterward*  reform" 
ed  on  an  old  sita  which  can  bo  clearly  rocog" 
ni/od  remain  tha  property  of  tho  original 
ownor:  13  M.  I.  A.  4G7  (P.C.),  ReL.  on.  This 
13  tho  general  law  applicable  throughout  India 
including  Sind.  Tho  law  laid  down  in  Spe- 
cial Circular  No.  '23  of  tha  Comuiissionor  in 
Sind  is  not  different.  [P  67  G  2] 

(d)  Sind  Commissioner    circulars — Special 
.circular  23  para.  3—"  Owner  " — Meaning. 

Tha  owner  referred  to  in  para,  3  is  tho  per* 
•manont  occupant,  who  hag  permanent  proprie- 
tary rights  in  the  land  for  purposes  of  cultiva- 
tion. [P  63  0  1] 

(e)  Alluvion  and  diluvion —Accretion, 
Where  it  appeared  that  in  ther  eformcd  land 

there  had  bean  a  definite  change  in  each  year, 
according  to  tho  actual  course  of  the  river 
after  the  inundation  season,  it  cannot  be  held, 
that  there  was  any  accretion.  13  M.  I.  A. 
4G7  (P.C.),  Appl.  [P  G8  G  1,  2J 

Kodumal  Lakhraj — for  Plaintiffs. 
Choithram  Lakhraj — for  Defendant  1. 

Milne,  A  J.  C  — This  suit  coming  on 
for  hearing  issue  13  is  tried  as  a  prelimi- 
nary issue. 

Issued. — Is  the  suit  bad  'for  want  of 
notice  ? 

For  defendant  1. — (By  consent  notice 
exhibited  Ex.  5  with  accompaniments, 
petition  to  Commissioner-in-Sind  of  14th 
June  1922  and  a  copy  of  the  Collector's 
order  of  8th  May  1922). 

Plaintiffs  allege  that  they  and  the 
brother  of  defendant  3  became  owners,  by 
various  transfers,  of  122  acres  in  Deh 
Tangiani.  Under  S  13,  General  Clauses 
Act  4  of  1897,  singular  includes  plural, 
plaintiff 'meaning  plaintiffs  and  relief,  re- 
liefs. The  notice  is  given  by  Thawerdas 
alone.  The  reliefs  mentioned  in  the  plaint 
are  not  stated. 

In  Bhagchand  Dagdusa  v.  Secy,  of 
State  (l),  it  was  laid  down  that  the  Act 
must  be  read  in  the  natural  meaning  of 
the  words,  8.  80  is  mandatory  and  no  ex- 
ceptions are  indicated. 

In  Bhola  Nath  Roy  v.  Secy,  of  State 
{2),  it  was  held  that  the  notice  should 

(1)  A.  I.  R.  1927  P.  0.  176=51  Bom.  725=-54 

I.  A,  338  (P.O). 

(2)  [1913]  40  Gal.  503=16  I.  C.  849=17  C.  W. 
N,  61. 


state  names,  descriptions  and  places  of 
residence  of  all  plaintiffs.  This  objec- 
tion cin  bo  taken  in  a  second  written 
statement  or  later:  Secy,  of  Slate  v.  Dip- 
chand  Poddar  (3).  The  plea  may  be  rai- 
sod  at  the  hearing  The  issue  has  boon 
framed 

The  24  Mad  case  was  not  followed  by 
Calcutta,  It  is  single  Judgo  ruling.  The 
Privy  Council  ruling:  Secy  of  State  v. 
Dipcliand  Foddar  (3),  lays  down  that 
there  are  no  exceptions.  Chandiram,  plain- 
tiff 2,  made  a  petition  asking  fora  sepa- 
rate allotment  of  land;  he  is  not  joint: 
the  plaint  doos  not  show  thorn  to  be  joint. 

Plaintiffs  are  not  joint:  they  are  suing 
separately.  Ex  37  shows  they  were  sepa- 
rate (after  suit);  Chandiram  says  they 
separated  in  1925 

Defendant  2  —Nil 

Plaintiffs. — In  the  first  written  state- 
ment no  such  defence  was  raised  In 
para  17  of  the  plaint  it  was  alleged  that 
notico  was  duly  given  Tlio  plaint  was 
amended  to  include  a  relief  for  posses- 
sion: and  I  filed  a  sketch.  Defendants 
filed  a  further  written  statement  in  which 
the  question  of  notice  was  raised. 

The  suit  is  said  to  bo  bad  for  want  of 
notico:  not  that  the  notice  is  defective. 
Notice  is  sufficient  if  it  substantially  ful- 
fils the  purpose:  in  Secy  of  State  v. 
Perumal  Pillai  (4)  notice  was  given  by 
one  of  the  two  plaintiffs:  cf.  also  Jahan- 
gir  v.  Secy  of  State  (5). 

Plaintiffs  area  joint  family  and  plain- 
tiff 1  Thawerdas  is  the  managing  mem- 
ber. To  the  notice  the  petition  to  the 
Commissioner  was  appended:  this  raises 
all  the  questions  in  dispute.  I  rely  on 
Kessoram  Poddar  &  Co.  v.  Secy,  of  State 
(6).  All  the  details  need  nob  be  stated: 
M.  Venkatakruhnier  v.  Secy,  of  State  (1) 
and  Bholaram  Ghowdhury  v.  Adminis- 
trator-General  (8)  are  to  the  same  effect. 

Thawerdas  (Ex.  27)  says  they  were 
joint:  Chandiram  corroborates  Exs.  30, 
112  and  113 

In  Bhagchand  Dagdusa  v.  Secy,  of 
State  (l)  the  suit  was  filed  before  the 
two  months  notice  expired. 

Finding. — This  issue  was  tried  as  a 
preliminary  issue.  Two  grounds  of  ob- 
jection were  taken:  (i)  that  in  the  notice 


(4 
(5 

(6 
7) 
(8) 


1  Gal.  906. 
[1901]  24  Mad.  279=«11  M.  L.  J.  117. 
[1903]  27  Bom.  189=5  Bom.  L.  R.  30, 
A.  I.  R.  1928  Gal.  74=54  Oal.  969. 
A.  I.  R.  1926  Mad,  408. 
[1904]  8  0,  W.  N.  918. 
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the  reliefs  claimed  are  not  stated  and  (ii) 
the  names,  descriptions  and  places  of 
residence  of  all  the  plaintiffs  are  not 
shown. 

There  is  no  force  in  the  latter  objec- 
tion. There  does  not  seem  to  be  any 
substantial  ground  for  disbelieving  the 
evidence  of  the  plaintiffs  that  at  tho 
time  of  tho  filing  of  the  suit  they  were 
joint.  Plaintiff  2  stakes  that  they  bocamo 
separate  in  1925;  tho  do-fondants  point  to 
a  petition  made  by  plaintiff  2  in  1921  in 
which  ho  asked  that  his  eight  annas 
share  in  the  suit  land  should  bo  entered 
separately  This  petition  was  made  after 
the  suit  was  tiled  and  it  does  not  perhaps 
follow  that  tho  plaintiffs  were  then  sepa- 
rate. Tho  petition  may  merely  indicate 
tho  state  of  mind  which  subsequently 
resulted  in  partition.  But  in  any  case 
oven  if  plaintiffs  were  separate  the 
case:  Kessoram  Poddar  &  Co.  v  Secy 
of  State  (G)  would  appear  to  apply: 
lit  would  appear  from  that  ruling  and 
it  is  a  reasonable  proposition  that  a 
[substantial  compliance  with  the  pro- 
jvisions  of  S  80,  Civil  P.  C  is  suffi- 
'cient  Tn  the  present  case,  defendant 
1  knew  from  the  petitions  that  had 
been  made  to  revenue  o  flic  era  from  time 
to  time,  the  area  in  dispute,  whether 
there  were  1  or  2  claimants  was  not  very 
material,  but  they  wore  aware  that  plain- 
tiff 1  who  carried  on  the  correspondence 
with  the  revenue  authorities  claimed 
through  his  father  and  it  would  be  natu- 
ral to  expect  that  plaintiff  1's  brother 
was  interested  in  the  land.  The  revenue 
authorities  have  dealt  with  plaintiff  1  as 
representing  the  claim  arising  out  of  his 
father's  interest  in  the  land. 

Nor  is  there  any  substance  in  the  con- 
tention that  the  reliefs  claimed  have  not 
been  clearly  stated  in  the  notice  To  the 
notice  was  appended  a  copy  of  the  last 
petition  submitted  by  plaintiff  1  to  the 
Commissioner-in-Sind  in  which  the  facts 
of  the  case  are  stated.  The  first  relief 
claimed  is  a  deolaration  of  ownership  and 
in  para  5  (h)  of  that  petition  plaintiff  1 
claimed  all  the  kaoha,  135  acres  as  his 
property.  The  second  claim  is,  that 
plaintiffs  are  entitled  to  the  first  grant 
of  new  kaoha  land  thrown  up  in  front  of 
their  land;  that  claim  is  stated  in 
para.  5  (b)  of  the  petition.  The  3rd  claim 
that  the  Collector's  order  of  8th  May 
1922  is  illegal,  is  consequential ;  a  copy 
of  the  order  was  attached  to  the  notice 


and  the  petition  itself  was  an  appeal 
against  that  order.  The  claim  for  a  dec- 
laration thai-  the  grant  of  30  acres  from 
the  suit  land  to  defendant  2  was  void, 
was  also  consequential;  as  also  the  claim 
for  a  pormamont  injunction  against  defen- 
dant 1  and  the  claim  for  mesne  profits 
from  defendant  2  The  claim  to  30  acres 
granted  to  defendant  2  is  stated  in  para.  2 
of  tho  plaint.  I  hold  therefore  that 
defendant  1  had  clear  notice  of  all  tho  re- 
liefs claimed. 

Plaintiffs'  case. 

Garnboshah  in  1881-82  took  up  184 
acreg  of  kacha  land;  ho  sold  49  acres  to 
one  Bachal;  and  in  1891  Gamboshah  took 
up  a,  further  aroi  of  50  acres  and  Bichal 
30  acres.  There  had  been  erosion  beff- 
ween  1881  and  1891  In  L892  Gambo- 
shah sold  3G  acres  to  Kovval  and  Slier 
Mahomed  On  6th  April  1897  plaintiffs1 
father,  Siruinal  purchased  Slier  Maho- 
med's half  share  in  the  36  acres  sold  by 
Gamboshah.  On  15th  September  1897 
plaintiffs'  father  purchased  36  acres  from 
Gamboshah,  being  portion  of  the  184 
acres  taken  by  Gamboshah  in  auction  in 
1881-82  and  still  remaining  with  Gambo- 
shah. On  30th  June  1898  Sirumal  and 
the  brother  of  defendant  3  purchased  the 
50  acres  purchased  by  Bachal  from  Gam- 
boshah's  original  grant:  thus  plaintiffs 
wero  now  owners  of  tho  land  remain- 
ing from  Gamboshah's  original  auction- 
purchase:  Kewalmel  having  a  half-share 
in  36  acres  and  the  brother  of  defendant  3 
a  one-third  share  in  50  acres  Kewalmel, 
father-in-law  of  plaintiffs  in  1896  gifted 
his  half  share  36  acres  to  plaintiffs. 
Plaintiffs'  father  remained  in  possession 
of  his  share  till  1919.  Plaintiffs  were  a 
joint  Hindu  family;  plaintiff  1  managed 
the  lands  as  plaintiff  2  was  a  school 
master.  The  total  area,  of  the  land  pur- 
chased by  plaintiffs'  father  or  gifted  to 
plaintiffs  was  122  acres  in  which  defen- 
dant 3  has  a  one-third  share  in  50  acres. 

In  1922  the  Collector  granted  30  acres 
out  of  the  suit  land  to  plaintiffs  for  five 
years;  and  30  acres  to  defendant  2  for 
five  years;  44  acres  were  to  be  disposed 
of  subsequently,  a  total  of  104  acres.  In 
1922  out  of  the  122  acres  about  18  acres 
had  been  eroded. 

The  '  Secretary  of  State  contends  that 
8  acres  of  the  122  remain:  the  rest  are 
under  water.  That  is  not  correct:  104 
acres  remain.  But  if  the  land  was  eroded 
and  new  land  was  formed  in  its  place, 
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plaintiffs  are  still  the  owners.  PUintiifs 
rely  on  S.  46,  Land  Revenue  Code  :  Bathe 
pp.  99  to  103  :  gradual  accretions  are  the 
property  of  the  riparian  owners:  Thaku- 
ram  Ritraj  Koer  v  Thakurain  Sarfa- 
raz  Koer  (9),  whore  a  river  changes  its 
bed  tbe  rights  of  the  original  owner  of 
the  new  bed  remain  :  Haradas  Ackarjya 
Chowdhuryv,Secy.  of  S  Lite  (LO),  private 
property  submerged  and  then  left  bare 
belongs  to  the  original  owner:  Keshav 
Prasad  Singh  v.  Secy,  of  State  (1U; 
Bahimaddhi  Matabkar  v.  Niamaddi 
Howaldar  (lla),  Sher  Bahadur  Singh 
v.  Tafazul  tfusain  (12),  Mt.  Raj  Kun 
van  v  Uma  Prasad  (L3J:  Sri  Thalciirji 
v  Jaikati  Kunwur  (14),  (land  capable  of 
fdentitication):  Lopoz  v  Muddun  Mohun 
Thakoor  (15)  and  Nasarvanji  Pestamji 
v.  Nasarvanji  Darasha  (16) 

The  following  wore  exhibited  by  con- 
sent : 

(Certified  copy  of  Collector's  order  of 
8th  May  1922  exhibited  Ex  6)  (Certified 
copy  of  Commissioner's  order  19th  July 
1922  Ex.  7),  (letter  from  Mahaikari 
Manjhand  to  plaint  iff  1  of  28th  August 
1922  Ex  8  with  sketch  Ex.  9);  (letter  of 
Mahalkari  Manjhand  to  Jashinmal 
Ex  10),  (agreement  of  Sirumal  and  lsj.r- 
das  regarding  occupation  of  50  acres  of 
land  purchased  from  Bachal,  in  favour  of 
Government.  Ex  11).  Corresponding 
notice  of  relinquishment  by  B-ichdl,  1st 
July  1898  Ex.  12  Agreement  regarding 
occupation  of  18th  September  1897  by 
Sirumal  regarding  36  acres  purchased 
from  Gamboshah  Ex  L3.  Corresponding 
notice  of  relinguishment  by  Gomboshah 
Ex.  14  Agreement  of  6th  April  1897, 
by  Sirumal  in  respect  of  half  of  30  acres 
purchased  by  him  from  Sher  Mahomed 
Ex  15.  Corresponding  notice  of  relin- 
quishment  Ex  16.  Register  of  persons 
taking  up  and  resigning  land  in  deh  Tan- 
giani  Ex.  18,  Extract  from  deh  from  5 
of  1881-82  Ex.  17.  Letter  from  Mahal- 
kari  Manjhand  of  20th  December  1926, 
Exhibits  19  and  20,  accompaniments: 

(9)   L1CJ057~^7~A11.    fi5)=8   oHr  293  =3217  A . 
165=8  Sar.  873  (P.O.). 

(10)  A.  I.  R.  1917  P.  0.  80. 

(11)  A.  I.  B.   1927    P,  C.    89=6    Pat.   481=54 
I   A.  156  (P.O.). 

(lla)  A.  I.  R.  1927  Gal.  565. 
(IU)  A.  I.  R.  1927  Oudh  368. 
(18)  A.  I.  R.  19/7  Oudh  559. 

(14)  A.  1.  R   1927  All.  243=49  All,  828. 

(15)  [1870]  13    M.  I.  A.    467=14   W.  R.    11= 
5  B.  L.  R.  521  (P.O.). 

{1C)  [1864]  2  B.  H.  0.  347. 


Maps  of  the  course  of  the  Indus  near 
Mdnjhand  from  1905*1906  to  1920-21, 
Exs  21  to  25. 

Defendant  admits  transactions  in 
paras.  1  to  7  of  the  plaint,  the  gift  and 
partition  in  paras.  8  and  9  are  not  ad- 
mitted. 

(Report  dated  5th  December  1921 
below  Collector's  endorsement,  Ex.  26 
The  Government  Pleader  objects  to  the 
production  of  Ex.  26  as  it  is  a  Govern- 
ment reord,  S.  12d,  Evidence  Act,  but 
the  document  has  been  tiled  in  Court  by 
defendant  1.) 

Defendant  1.— Under  S  123,  T.  P  Act, 
a.  gift  must  be  in  writing  and  registered 
Even  if  the  Transfer  of  Property  Act  did 
not  apply,  tranaler  of  possession  is  neces- 
sary Vatwleo  Dhat  v.  Narayan  Oaji 
(17):  the  donee  must  be  put  into  posses- 
sion ;  Dhaskar  Purshotam  v  Sarawati- 
bai  (18) 

The  question  of  partition  is  n  matter 
of  evidence  ;  also  the  question  of  posses- 
sion of  L22  acres  Defendant  1  sa,ys 
that  plaintiffs  h.id  originally  in  their 
possession  1L6  icres  in  deh  kach*  T.LQ- 
giani  of  which  17  belonged  to  defend- 
ant d,  and  15  to  Kewaltnal. 

The  alleged  gift  does  not  convey  any 
title  to  plaintiffs  ;  under  S.  79,  Lind 
Revenue  Code,  the  transfer  must  be  re* 
corded  in  revenue  records  The  section 
was  in  torce  m  1896  when  the  transfer 
took  place 

The  question  of  what  area  was  eroded 
and  whit  area  was  thrown  up  is  a  ques- 
tion of  evidence.  Only  the  southern 
portion  of  plaintiffs'  land  remains  ;  the 
statement  in  Ex  9  that  8  acres  in  the 
north  remain  alone  of  plaintiffs'  land  is 
a  mistake.  About  56  acres  remain  of 
plaintiffs'  kach*  land  in  deh  Tangiani  ; 
including  17  acres  of  defendant  3  and 
18  ac^es  of  Kewalmal.  The  are*  of  the 
whole  kicha  in  1921-22  was  135  acres 
37  guntas  The  area  of  the  original 
kaoha  in  1892  was  20L  acres.  We  can- 
not state  from  any  records  the  area  of 
the  kauha  between  1892  and  192L  la 
1921  of  the  135  acres  79  belonged  to 
Gambnshah  and  Buchal  ;  either  they  or 
Government  were  the  owners  ;  Sirunu.1 
was  not  the  owner  His  land  was  OQ 
the  eist  of  the  Khan  wah.  It  has  to  be 
proved  that  fresh  1  ind  has  appevrel  an  I 


(17)  L 

(18)  L 
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where.  •  We  say  no  land  has  been  thrown 
up  at  all. 

When  land  is  eroded  and  re-appears, 
it  vests  in  the  Govern  men  b.  S.  3,  Land 
Revenue  Code,  defines  an  occupant, 
holder  of  unalienated  land.  S.  46  ap- 
plies to  land  thrown  up  in  front  of  alie- 
nated land,  S.  3  defines  alienated  land  ; 
inam  or  jagir  land.  The  law  quoted  by 
defendant  Reg  a.  9  of  1825  regarding  allu- 
viated*lands  is  in  force  in  the  U.  P. 
and  Bengal  ;  not  in  Sind.  Sind  is 
governed  by  Circular  No.  23  of  the  Com- 
missioner, no  weight  is  to  be  given  to 
pretended  recognition  of  land,  even 
though  the  situation  is  the  same.  Plain- 
tiffs have  abandoned  their  land,  they 
have  made  applications  for  the  suit  land 
on  one  year's  tenure  ;  Maharaja  of 
Vizianagram  v  Secy,  of  State  (19),  mere 
submergence  does  not  imply  relinquish- 
ment,  but  the  occupant  must  continue  to 
pay  the  assessment  due  :  cf  S.  58, 
Land  Revenue  Code,  occupancy  is  condi- 
tional on  payment  of  assessment 

Plaintiffs  maintain  now  that  none  of 
the  land  is  under  water  (Plaintiffs  ac- 
cept this  position).  (Plaintiffs  admit 
that  para  20  (b)  of  the  plaint  refers  only 
to  land  thrown  up  at  the  date  of  suit  ; 
11  is  "  should  be  read  as  "  has  been.11) 
Accretion  can  only  occur  where  land  is 
situated  on  the  river  bank  Under  S  64, 
Land  Revenue  Code,  the  occupant  is  en- 
titled to  land  forming  on  the  bank 
Accretion  is  slow  and  imperceptible  : 
Narendra  Bahadur  Singh  v.  Achhaibar 
Shukul  (20),  Sher  Bahadur  Singh  v 
Tafazul  Husain  (12),  land  washed  away 
and  then  reappearing  is  not  accretion 
The  plaint  is  not  properly  stamped 
Plaintiffs  are  in  possession  of  30  acres 
only.  The  plaint  was  amended  in  res- 
pect only  of  the  30  acres  given  to  defend- 
ant 2.  The  area,  is  135  acres  ;  30  are 
in  their  possession  ;  30  are  in  possession 
of  defendant  2  ;  stamp  should  be  paid  on 
the  remaining  75. 

Plaintiffs  are  not  entitled  to  any  dec- 
laration :  S.  42,  Specific  Relief  Act,  a. 
further  relief  could  be  claimed  ;  posses- 
sion of  the  remaining  75  acres.  In 
Bikutti  v.  Ralendan  (2l)  if  the  conse- 
quential relief  is  deliberately  not  sued 
for,  the  suit  should  be  dismissed.  The 

(19)  A.  I.  R.  1926  P.  0.  18=19  Mad.  249=53 
I.  A.  64  (P.C.). 

(20)  [1906]  28  All.  647=3  A.  L.  J.  453= 
(1906)  A.  W.  N.  169. 

(21)  [1891]  14  M»d.  267=1  M.  L.  J.  227. 
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five  year's  period  has  practically  expired; 
the  Collector  may  change  his  orders. 
(For  issues  and  findings  see  p.  66.) 

(The  judgment  then  discussed  the  evi- 
dence in  respect  of  issue  3  and  holding 
that  plaintiffs  proved  their  title  to  122 
acres  in  deh  kacha  Tangiani  proceeded.} 
The  mahalkari  (Ex.  49)  has  stated  that 
11  haq  kabze  "  tenure  is  not  permanent 
tenure  but  is  "  like  "  eksali  land  (land 
granted  for  one  year.)  But  if  there 
were  any  such  tenure  there  should  be 
some  more  definite  proof  of  its  existence 
and  incidents  than  this  vague  statement. 

Haq  "  (right)  and  "  Kabze  "  (posses- 
sion) would  seem  to  denote  the  incidents 
of  a  permanent  tenure.  (The  judgment 
then  discussed  evidence  as  to  possession 
and  continued  )  I  hold  then  that  plain- 
tiffs' allegation  that  only  18  acres  of  their 
land  were  eroded  is  more  in  accordance 
with  the  Government  maps.  They, 
therefore,  remained  in  possession  of  the 
bulk  of  the  land  acquired  by  them  ,  this 
is  further  proved  by  the  details  of  culti- 
vation by  plaintiffs  in  each  year  from 
1897-1898  given  in  Ex  26.  The  mahal- 
kari (Ex  49)  admits  that  no  other  per- 
son  cultivated  the  kacha  ;  if  there  had 
been  any  other  person  it  would  have- 
been  easy  for  the  revenue  authorities  to 
state  the  yearly  area  as  they  have  done 
in  the  case  of  plaintiffs. 

In  the  view,  however,  which  I  take  of 
the  law  applicable  to  land  re-forming  in 
place  of  eroded  land,  the  actual  area 
eroded  is  not  a  question  of  any  impor- 
tance, 

********* 

Issue  6. 

Are  the  plaintiffs  the  owners  or  en- 
titled to  the  first  grant  of  the  land 
which  has  re-appeared  as  alleged  ? 

Plaintiffs. — I  have  stated  my  grounds 
in  opening  Under  S.  63,  Land 
Revenue  Code,  if  alluvial  land  is  formed 
it  must  be  offered  first  to  the  neigh* 
bouring  owner.  I  rely  on  Hara- 
das  Acharjya  Chowdhun  v  Secy  of 
of  State  (10),  land  submerged  and  re-ap- 
pearing is  the  property  of  the  original 
owner);  Keshav  Prasad  Singh  v.  Secy, 
of  State  (11)  (ditto;  land  washed  away); 
Thakurain  Bitraj  Koer  v.  Thakurain 
Sarfaraz  (9)  (change  of  bed  of  river)  ; 
Lopez  v.  Muddun  Mohun  Thakoor  (15) 
(diluviated);  Sri  Thakurji  v  Jaikali 
Kunwer  (14)  (eapable  of  identification)  \ 
Sher  Bahadur  Singh  v.  Tafasul 
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(12)  (identified  by  measurement  and 
level). 

The  Commissioner's  Speoial  Circular 
23  has  no  foroe  of  law.  Even  under  ib 
the  Collector  is  bound  by  the  Lind  Re- 
venue Code.  Para.  3  does  not  relate  to 
lands  submerged  and  re-appearing  ;  but 
to  new  kacha  thrown  up. 

Defendants  say  plaintiffs  have  aban- 
doned the  land  :  vide  Exs.  33  to  37.  No 
abandonment  can  be  presumed  from  these 
applications.  Plaintiffs,  in  those,  have 
claimed  the  new  lands  on  the  strength 
of  their  original  holding  Defendant  rely 

Issues. 

1.  Did  Kewalmal  Ramohand  gifb  away  fcho  land  in  deb  Tangiani 
as  alleged  in  para.  8  of  W.  S.? 

2.  Was  there  any  partition  aa  alleged  in  para.  9  of    the    plaint  ? 
If  ao,  was  the  land  allotted  to  defendant  3  as  alleged  ? 

3.  Have  the  plaintiffs  and    their  predeoessors-in-title   been   the 
ownera  and  in  possession  of  122  acres  of  land  as  alleged  in  para,  10 
of  the  plaint  7 

4.  Do  the  said  sale-deeds,  gift  and  partition  convey  any   right  to 
the  plaintiffs  over  the  land  in  suit  ? 

5.  What  portion  of  the  said  122  acres  was   eroded    by    the    river 
Indus,  and  what  portion,  if  any,  has  re-appeared  ? 

6.  Are  plaintiffs  the  owners  or  entitled  to  the  first   grant   of  the 
land  which  has  re-appeared  aa  alleged? 

7.  Is  the  Collector's  order  referred  to  in  para.    19   of   the   plaint 
illegal,  ultra  vires  and  of  no  effect  ? 


•  8.     Are  the  plain  bin  a  owners  in  law  or  entitled  to  the  grant  of  the 
Jand  in  suit  ? 

•  9.    Does  the  land  vest  in  defendant  1  for  reasons  given  in  para.  7 
of  the  W.  8.? 

10.  Is  any  and  if  so  what  portion  of  the  land  in  suit  still    under 
water  and  can  the  plaintiffs  obtain  the    relief  of    declaration    and 
injunction  with  regard  to  the  same  ? 

11.  Do  the  plaintiffs  olaim  any  and  if  so,    what   portion   of  the 
land  in  suit  by  accretion  and  can  they  do  so  ? 

12.  Has  there  been  any  accretion  in  fact  and  law? 

13.  Is  the  suit  bad  for  want  of  notice  ? 

14.  IB  the  suit  properly  stamped  ? 

15.  Are    the    plaintiffs    entitled    to  any,  and  if  ao,  which  of  the 
reliefs  sought  ? 

16.  General. 


In  Ess.  33  to  37  plaintiffs  are  said  to 
have  acknowledged  that  their  land  was 
eroded  and  abandoned  their  original 
rights.  '  Ex.  32  refers  to  my  frontage 
only.  Ex.  34  is  an  application  for  10 
acres  only.  Ex.  35  is  an  application  for 
5  acres  only  ;  which  was  granted  by 
Ex.  32. 

In  Ex.  41  and  Ex.  40  the  northern 
boundary  of  Gumboshah's  land  is  Daso- 
mal's  and  Baohal's  land.  Ex.  41  gives 
the  boundaries  of  the  whole  of  Gumbo- 
shah's  land  though  only  half  was  sold. 

Exhibit  9   shows    I   had    land    to    the 

Findings. 
Yea. 


No  finding  necessary, 
Yes. 

Yes;  except  the  partition. 
As  alleged  by  plaintiffs. 

They  are  entitled  to  the 
land  re-appearing  in 
the  same  position  as 
their  original  land. 

Yas  ;  so  far  as  it  relates 
to  plaintiffs1  original 
land  or  land  which  has 
re-formed  on  the  site 
thereof. 

They  are  owners  of  and 
entitled  to  122  acres  of 
the  land. 

The  aforesaid  122  acres 
do  not  vest  in  defend- 
ant 1. 

No  portion  is  under 
water. 

Yes;  they  cannot  do  so. 

No,  on  both  parks. 
No. 
Yes. 
As  per  final  order. 


on  Maharaja  of  Vizianagram  v.  Secy,  of 
State  (19)  ;  but  that  is  a  ruling  under  a 
Madras  special  law  Ex.  49  the  mahal- 
Irari  admits  this  land  is  not  assessed  ;  as- 
sessment is  paid  on  the  area  cultivated. 

Section  68,  Land  Revenue  Code,  does 
not  apply  to  the  present  case.  It  is  not 
alleged  that  I  have  not  paid  any  assess- 
ment due.  Exs.  11  to  15  show  that  the 
land  is  on  permanent  tanuie  Ex.  11  'in 
perpetuity.  Ex  12  is  under  S.  74,  Land 
Bevenne  Code  :  cf.  definition  of  occu- 
pknoy  in  8.  3  (16)  ;  Exs.  13-16  are  in  the 
^ame  form. 


As  per  final  order, 

West  of  Khan  Wah.  Ex.  31  shows  the 
position  of  Dasomal's  land.  Ex.  19 
shows  that  a  similar  mistake  was  made 
regarding  Dasomal's  land. 

Mr.  Shivaldas  (Ex.  49)  admits  no  one 
else  has  claimed  the  land.  Between  1881 
and  1891,  63  acres  of  Gumboshah's  land 
had  been  eroded  :  Ex-  17.  This  would  be 
on  the  east.  The  new  grant  would  be  of 
the  land  thrown  up  in  its  place.  When 
Ex.  10  was  issued,  the  matter  was  thre- 
shed out ;  I  asked  for  the  papers  but 
they  have  not  been  produced.  The 
Speoial  Circulars  are  not  applicable. 
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They  do  not  apply  to  land  which  oia  be 
identified.  The  rulings  quoted  deil  with 
the  law  apirt  from  the  Bengal  Regula- 
tions. A  zemindar  is  sa.id  njt  to  be 
owner  of  the  land  S  73,  Land  Revenue 
Code  shows  the  occupant  is  the  proprietor, 
fl.  37  refers  to  land  not  the  property  of 
individuals.  Gumboshah  piid  milkano 
of  the  land  There  is  no  question  of  the 
identity  of  the  land  ,  the  south-west  and 
north  boundaries  are  intact  ;  on  the  other 
side  is  the  forest 

Defendants. — The  boundaries  of  Ex  41 
could  not  be  correct  It  is  admitted  that 
Dasomal's  land  is  to  the  north.  The 
eastern  boundary  would  be  Khan  Wah 
with  Bichal's  land  as  well  a?  the  forest 
It  was  by  mistake  that  Dasomal's  land 
was  shown  as  the  northern  boundary 
Lopez  v.  Muddun  Mohun  lhakoor  (15) 
refers  to  (alluvial  land)  :  it  deals  with 
the  construction  of  S.  14,  Act  11  of 
1825  which  deals  with  the  land  accruing 
by  gradual  accretion  ,  such  land  becomes 
an  increment  to  the  land  to  which  it  ac- 
crues (The  land  diluviated  and  re-formed 
was  held  to  belong  to  the  original  owner?) 
Haradas  Acharajya  Ghowdhuri  v.  Secy, 
of  State  (10)  refers  also  to  erosion  by  the 
river  Ganges  ;  Keshava  Prasad  Singh  v 
Secy  of  State  (11)  refers  also  to  S  4, 
Bengal  Regulations.  Mt  Raj  Kunvan 
v.  Chaudhri  Uma  Prasad  (13)  and  Sher 
Bahadar  Singh  v.  Malik  Tafazul  Husain 
(12)  refer  to  land  oipable  of  identifica- 
tion ;  Sri  Thakurji  v.  Jaikali  Kunwer 
and  others  refers  also  the  Bengal  Regu- 
lations 

Bombay  Regulation  4  of  1827,  S  26, 
lays  down  the  law  applicable  in  suits 
The  law  applicible  to  alluvion  and  dilu- 
vion  is  Special  Circular  23  of  the  Com- 
missioner in  Sind.  Under  para  3  new 
land  vosts  in  Government,  as  Govern- 
ment is  owner  of  the  old  land  to  which  it 
is  annexed  Plaintiffs  are  only  occu- 
pants :  S.  37,  Lind  Revenue  Code  This 
principle  holds  good  even  if  plaintiffs  are 
permanent  occupants.  Ordinary  Circular 
23  shows  how  such  lands  should  be  dis- 
posed of  Para  5  of  Special  Circular  23 
shows  that  mere  re- appearance  in  the  same 
place  does  not  confer  any  right  Mr 
Shivaldas  (Ex.  49).  L,  12  confirms  this. 
Plaintiffs  confirm  ;  they  have  applied 
for  the  regrant  of  the  land  :  cf.  Ex  33. 

If  the  Special  Circular  does   not  apply 
the   land  should    be  identified    and  allu- 


vion should  be  gradual.  No  body  has  seen 
the  accretion  being  formed 

Plaintiffs  rely  on  S  63,  Lind  Revenue 
Code.  That  pre-supposes  a  permanent 
occupant  of  the  land  The  exchange  en- 
tries in  Government  recjrds  do  not  confer 
any  title  Also  under  S  63  the  matter  is 
left  tj  the  Collector's  discretion  ;  and 
the  occupant  has  to  pay  the  malkano  de- 
minded 

Finding. — The  law  as  regards  alluvion, 
is  stated  in  Lopez  v.  Mudun  Mohun  Tha- 
koor  (15);  the  land  in  that  case  had  been 
diluviated,  that  is  to  say,  the  surface 
soil  was  wholly  washed  away  by  reason 
of  the  continual  encroachment  of  the 
river.  The  rule  of  English  law  was  ap- 
plied that  if  by  its  situation  and  extent 
the  land  can  be  known,  the  subject  does 
not  lose  his  property.  The  owner  does 
not  lose  his  property  if  he  can  make  ou6 
where  and  what  it  was  Lin  Is  washed 
away  and  afterwards  re-formed  on  an  old 
site  which  can  be  clearly  recognized  re- 
main the  property  of  the  original  owner. 
Bengal  Regulation  11  of  1885  was  con- 
sidered in  that  case  but  the  finding  was 
not  based  on  that  Regulation.  The  ruling 
therefore  is  one  generally  applicable  and 
not  one  based  on  a  purely  local  regula- 
tion This  case  was  followed  in  Keshav 
\  Prasad  Singh  v.  Secy  of  State  (11) 
which  dealt  with  the  land  which  had 
been  washed  away  by  the  Ganges  and  on 
the  site  of  which  new  land  had  for- 
med. This  is  the  general  law  applicable 
throughout  India. 

It  is  contended  by  the  defendants  that 
there  is  a  special  law  applicable  to  Sind 
ind  that  is  contained  Special  Circular 
23  of  the  Commiasioner-in  Siad  ,  these 
circulars  have  been  declared  to  have  the 
force  of  law  by  Government  of  India 
Notification  No  1254  of  30th  September 
1880.  Defendants  rely  in  particular  on 
para.  3. 

"All  new  land  not  separated  from  bhe  main 
land  by  a  channel  containing  water  through- 
oufc  iba  length  during  the  whole  year  ia  to  ba 
considered  as  the  property  of  the  owner  of  bhe 
old  land  bo  which  ib  ia  annexed  subject  bo  bhe 
Government  assessment  in  the  cases  provided 
for  in  bhe  naw  rules  below." 

Defendants  have  contended  that  'owner* 
in  this  para  means  Government,  as  Go- 
vernment is  the  ultimate  owner  of  all 
land.  But  it  would  be  difficult  to  accept 
this  construction  In  para.  2  it  is  stated 
that  lands  newly  thrown  up  by  the  river 
or  sea  are  the  property  of  Government  ; 
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ind  if  the  land  referred  to  in  para  3  was 
to  be  considered  the  property  of  Govern- 
ment,  that  Vould  have  been  said  in  para 
3  as  has  been  said  in  para.  2.  It  seems 
clear  that  whatever  the  land  referred  to 
in  para  3  may  be,  the  owner  referred  to 
therein  is  the  permanent  occupant  ;  who 
has  permanent  proprietary  rights  in  the 
land  for  purposes  of  cultivation. 

But  it  appears  from  para.  4  that  para  3 
applies    only   to   land    which  has    been 
thrown   up  by  the  river  and   which  can- 
not be  identified  with  any  land  which  may 
have  previously  existed  on    the  same  spot 
ind  since  been  swept  away,     [f    the  land 
can  be  identified  with  any  such  land  para 
3  does  not  apply.     The  land,  if  it  can   be 
identified,  continues  to  be  the  property  of 
the  original  owner      The  second  sentence 
of  para..   4    gives    an    illustration  ;    the 
general   wording  of  the   first  sentence  is 
not    restricted    by    the    example    given. 
Para  5   contains    a,   warning  against  the 
pretended    recognition    of    lands    which 
have  been   entirely   swept  away,   merely 
because  in  situation   they    somewhat   re- 
semble the  lands  which   have  been  previ- 
ously swept  away  ;    but  if   the  situation 
not  merely  resembles  but  can  be  identified 
as  the  actual  situation  of  the  lands  which 
were   eroded,    to    m^  mind,  according  to 
the  circular   the   lands   reformed  remain  f 
the  property  of  the  original  owner.     In 
this  the  law  as  laid  down   in    the  circu- 
lars and  the    general  law   of  the  land   as 
stated  in  Lopez  v   Muddun    Mohun  Tha- 
koor  (15)  is  the  same.     It    is    a  principle 
as  stated  in  the  case   quoted   founded   on 
universal  law  and  justice      On    the  facts 
as  I  have  found  them  the  law  propounded 
by  defendants  is  a  law   of  expropriation  ; 
and  for  this  there  must   be  clear  and   un- 
mistakable authority. 

That  the  land  which  has  appeared  has 
re-formed  in  the  place  of  land  which  pre- 
viously belonged  to  plaintiffs,  there  is 
little  doubt  In  the  maps  which  have 
been  put  in  by  both  parties  (Bxs.  55  & 
56)  to  illustrate  their  argument  the  plot 
in  the  north-east  corner  sold  by  Baohal 
to  Sirumal  is  the  land,  of  the  plaintiffs. 
That  plot,  it  is  clear  from  the  maps,  is  the 
plot  that  has  been  exposed  to  erosion. 
Plaintiffs,  it  is  clear  from  the  sale-deeds, 
have  had  approximately  16  acres  of  land 
eroded.  It  is  a  natural  presumption  that 
the  eroded  land  was  in  continuation  of 
plaintiffs'  remaining  land  and  extending 
towards  the  river.  The  northern  boun- 


dary, the  boundary  of  deb  Man j hand,  the* 
southern  boundary,  the  forest,  the  wes- 
tern boundary,  the  kacha  paka  land,  the 
greater  part  of  the  eastern  boundary,  these 
are  clear  ;  the  area  is  known  ;  plaintiffs' 
land  can  therefore  bo  determined  with 
reasonable  accuracy  This  strongly  cor- 
roborates the  oral  evidence  that  the  land 
which  has  re-appearod  on  the  north-east 
boundary  of  pliiintiffs'  existing  land  has 
re-formed  in  place  of  land  belonging  to 
plaintiffs  which  had  been  eroded  I  hold 
therefore  that  plaintiffs'  eroded  land  can 
he  identified  by  its  situation  and  that 
they  are  entitled  to  18  acres  of  land 
originally  belonging  to  them  which  was 
eroded  and  in  place  of  which  a  now  for- 
mation has  appeared  adjoining  their 
existing  land. 

They  are  not,  however,  entitled  to  any 
further  area.     It  appears  from   the   sale- 
deeds  that  the   eastern    boundary  of   the 
land  sold    by    Bachal    to    Sirumal    was  a 
forest  dhoro      The  eastern   boundary   of 
their  land,  being  a  dhoro   in  forest   land 
the  further  area  that  has   appeared  can  be 
identified  therefore  not  as  plaintiffs'  land 
but  as  land  belonging  to  the  forest  depart- 
ment.    Plaintiffs  admit  that  the   eastern 
boundary  of  their  land  was  forest  land- 
Defendants  have  contended   that  plain- 
tiffs have  abandoned  their  right    in    this 
kaoha  land.     They  have  made   in   recent 
years  certain  applications  to    be   allowed 
to  cultivate  this  land  on   one  year's  per- 
mission :  vide  applications  Exs.  33  to  37. 
But  there  is  nothing  in  these  applications 
to  show  any  intention  to  abandon    Plain- 
tiffs have  asked  for   permission   to  culti- 
vate as  a   right    and    they    have    since 
brought  this  civil  suit  as    permission  to 
cultivate   was   given    to   another  person 
as  well  as  to  themselves    They  may  have 
been  ignorant  of  their  rights  or  they  may 
have  thought  it  simpler  to   comply    with 
the  wishes  of  the  revenue  officers   in   the 
matter.     But  it  is  clear  I  think  from  the 
applications  above  referred    to  and   from 
the    present    suit    that    plaintiffs    have 
always  claimed  that    they   alone   are  en- 
titled to  cultivate  this   kacha  and   were 
prepared  to   maintain   their   rights.     By 
Ex.  32  in  1919  permission  was  granted  to 
take  possession   of  5  aores   for  1    year  "to 
which  he  (Sirumal)  was  entitled  by  virtue 
of    his    right   of    possession";    even  the 
revenue  authorities   recognised   that  the 
permission  to  cultivate  was  asked  on   the 
strength  of  existing  rights  in  plaintiffs. 
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Defendants1  ca.se  is  not  based  on  any 
alleged  custom  or  practice  Ex.  49  states 
that  it  is  the  practice  to  treat  land  which 
has  re -appeared  in  place  .of  the  land 
eroded  as  Government  land.  This  would 
be  no  adequate  proof  of  practice  or  of  the 
manner  in  which  the  circumstance  has 
been  interpreted,  if  the  defendants'  case 
had  rested  on  that  basis  The  witness 
was  |  not  a  very  accurate  or  a  precise 
witness. 

*****  !« 

I  si  uc  12. — Has  there  been  any  accretion  in 
fact  and  law  ? 

Plaintiff  a. — The  measurements  show  accre- 
tion. 

Defendants. — It  is  a  re-formation. 

Finding. — Accretion  has  been  defined  in 
Lopez  v.  M  add  an  Mohun  Thakoor  (15),  as  Ac- 
quisition of  land  from  a  river  by  gradual,  slow 
and  imperceptible  moans.  There  is  no  proof 
as  to  how  the  land  that  has  re-appeared  was 
formed  ;  it  seems  from  the  maps  to  have  been 
a  definite  change  in  each  year,  according  to 
the  actual  course  of  the  river,  after  the  iunun- 
dation  season.  It  cannot  be  held  therefore 
that  there  was  any  accretion. 

**#*!<-:' 

Order  — Plaintiffs  are  declared  to  be 
owners  of  122  acres  of  kacha  land  in  deh 
Tangiani  ;  subject  to  the  right  of  Isardas 
or  persons  claiming  through  him  to  a 
l/3rd  share  in  50  acres  ,'they  are  entitled 
AS  owners  to  land  which  has  re-appeared 
in  place  of  their  land  which  has  been 
eroded  The  Collector's  order  dated  8th 
May  1922  is  ultra  vires  and  void  The 
grant  of  30  acres  for  5  yeirs  to  defendant 
2  is  ultra,  vires  and  void  Defendant  1 
is  on]omed  not  to  interfere  in  any  way 
with  the  said  land  of  plaintiffs  and  from 
dealing  with  it  as  Government  land 
Plaintiffs  are  entitled  from  defendant  2 
to  mesne  profits  from  the  date  of  suit 
till  possession  is  given  by  defendant  2  ; 
mesne  profits  to  be  determined  on  en- 
quiry by  the  Court  Commissioner.  De- 
fendant 1  to  pay  all  costs  of  the  suit. 

D  D.  Suit  decreed. 
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LOBO,  A  J.  C. 
Abraham  Reuben — Plaintiff. 

v. 

The   Karachi    Municipality  —  Defen- 
dant. 

Original   Civil    Suit    No.    815  of  1921, 
Decided  on  15th  June  1927. 


*  (a)  Mailer  and  Servant— Test  io  deter- 
mine voluntary  or  compulsory  resignation — 
If  servant1!  intention  is  not  to  be  bound  by 
contract,  resignation  it  voluntary  —  If  em- 
ployer's conduct  amounts  to  refusal  to  con- 
tinue servant,  resignation  is  compulsory- 
Language  is  immaterial. 

In  determining  whether  a  person  has  re* 
signed  or  haa  been  compelled  to  resign  the 
correct  teat  is  to  find  whether  the  acts  and 
conduct  of  the  servant  evince  an  intention  no 
longer/to  be  bound  by  the  contract,  or  whether 
the  conduct  of  the  employer  amounts  to  a 
basic  refuaal  to  continue  the  servant  on  the 
agreed  terms  of  the  employment,  in  the  latter 
case  there  la  a  wrongful  dismissal  and  repudi- 
ation of  the  contract  and  the  use  of  polite  in- 
stead of  peremptory  language  would  not  alter 
the  conclusion  Stephenson  v.  London  Joint 
Stock  Bank,  Ltd.,  20  T.  L.  R.  9  ,  General  Bill 
Posting  Co.  v.  Atkinson,  (1909)  A.  C.  118  ;  In  re 
Rubel  Bronze  and  Metal  Co,  &  Vos  ,  (1918)  1  Km 
B.  315,  Rel.  on.  [P  74  0  1,  2] 

(b)  Bombay      District    Municipal    Act    (3 
of  1901),  SB.  184  &   46  (e)  —  Karachi  Muni- 
cipal   Rules,    R.     90  —  Servant    of  Karachi 
Municipality     cannot   be    dismissed    without 
giving  him  opportunity  of  being  heard. 

A  statutory  power  to  appoint,  fine,  reducei 
suspend  or  dismiss  officers  and  servants  is 
vested  in  the  Karachi  Municipality  by  reason 
of  S.  184  and  46  (e).  But  the  provisions  of  B. 
(,)0  of  the  Rules  framed  by  the  Karachi  Muni- 
cipality constitute  a  statutory  restriction  or 
limitation  to  the  power  given  by  Statute  to  the 
Municipality  to  dism  ss  their  servants.  K.  90  is 
manifestly  for  the  protection  and  benefit  of 
officers  and  servants  of  the  Municipality  and 
the  existence  of  such  a  rule  IB  inconsistent 
with  the  position  that  a  servant  of  the  Karachi 
Municipality  is  a  servant  who  may  be  dismis- 
sed at  pleasure  at  any  time  without  notice  and 
without  reason  .  18  C  W.  N.  106  ,  6  L.  W. 
284  ,  Gould  v.  Stuart,  (1896)  A.  C.  575  and  Bom. 
Civil  Suit  No.  590  of  1917,  Dist.  ,  A.  I.  R.  1927 
Gal.  311  ,  27  Bom.  189  ,  Rel  on.  (Ca^e  law  re- 
ferred). [P  75  C  2  ,  P  79  C  1] 

(c)  Bombay     District     Municipal    Act    (3 
of  1901),  S.   46— Karachi  Municipality  Rules 
—  Dismissal    in    accordance    with     rules    and 
bye-laws — Court  cannot  enquire  further — But 
if    dismissal  is  wanton  or    against    rules   and 
bye-laws,  servant  can  succeed  as  in    ordinary 
suit  between  master  and    servant  —  Civil   P. 
C.,  S.  9. 

In  a  suit  for  damages  for  wrongful  dismissal 
brought  by  an  officer  or  servant  of  the  Karachi 
Municipality  against  the  Municipality,  once 
the  Court  is  satisfied  that  the  plaintiff's  dis- 
missal has  been  in  accordance  with  the  rules 
and  bye-laws  of  the  Municipality,  it  has  no 
jurisdiction  to  probe  any  further  into  the  ques- 
tion. If,  however,  the  Court  finds  that  the 
plaintiff's  dismissal  had  been  wanton  and  in 
utter  disregard  of  the  rules  and  byelaws  of  the 
Municipality,  tho  Municipality  would  forfeit 
the  protection  and  privileges  afforded  to  them 
by  Statute  and  the  plaintiff  would  be  entitled 
to  succeed  as  in  an  ordinary  suit  between  mas- 
ter and  servant  for  wrongful  dismissal  :  R.  v. 
Darlington  School  Governors,  (1844)  6  Q.  B.  682, 
Rel.  on.  (Case  law  considered).  [P  83  0  1  j 
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(d)  Master  and  Servant  —  Extent  of  mil- 
conduct  sufficient  for  dismissal  varies  ac- 
cording to  circumstances. 

There  is  no  fixed  rule  of  law  defining  the 
degree  of  misconduct  which  will  justify  dis- 
missal from  sorvica.  Much  will  depend  on  the 
nature  of  the  misconduct  and  the  nature  of 
the  duties  to  be  performed  by  the  person  dis- 
missed .  Clouston  A  Co.  v.  Corry,  (190G)  A.  C 
122,  Foil.  [P  83  0  1] 

*  (e)  Master  and  Servant  —  Servant  can 
be  dismissed  on  reasonable  notice  —  Reason- 
ableness is  question  of  fact  —  Measure  of 
damages  for  dismissal  is  earnings  for  notice 
period. 

Every  rnasbor  haa  an  inherent  right  to  dis- 
pense with  the  services  of  hia  servant  with 
reasonable  notice  As  to  what  is  reasonable 
notice  depends  on  the  nature,  of  the  servant's 
employment.  When  this  is  determined,  the 
measure  of  damages  is  what  the  servant  would 
have  earned  in  tho  employment  of  his  master 
during  the  period  of  notice,  The  damages  for 
tho  dismissal  cannot  include  compensation  for 
the  manner  of  tho  dismissal,  for  his  injured 
feelings,  or  for  tho  loss  ho  may  sustain  from 
the  fact  that  tho  dismissal  of  itself  makes  it 
more  difficult  for  him  to  obtain  fresh  employ- 
ment .  Maw  v.  Jones,  (189U)  25  g.  B.  D,  107, 
deemed  over ruled  by  Addis  v,  Gramophone  Co. 
(1909)  A.  C.  488,  Foil.  [P  83  G  ],  2] 

T   G.  Elphinston—foi:  Plaintiff 
Dipchand  Chandumal — for  Defendant 

Judgment.— The  plaintiff,  Mr.  Abra- 
ham  Reuben,  entered  the  service  of  the 
Karachi  Municipality  in  the  year  1893 
He  obtained  a  substantive  appointment 
as  surveyor  in  1897  on  a  salary  of  Ra  100 
per  mensem  with  a  conveyance  allowance 
of  Rs.  25  The  plaintiff's  services  with 
the  Karachi  Municipality  terminated 
about  the  end  of  December  1920,  under 
circumstances  which  will  he  referred  to 
hereafter  He  was  then  drawing  a  month- 
ly salary  of  Rs.  260,  Rs  45  as  conveyance 
allowance,  and  Rs.  20  as  War  allowance  ; 
he  was  also  entitled  to  an  annual  incre- 
ment of  Rs  10  per  month  till  his  salary 
reached  the  sum  of  Rs.  300. 

Between  1897  and  1911,  Mr  James 
Forrest  Brunton  was  Chief  Officer  and 
Chief  Engineer  of  the  Karachi  Munici- 
pality. He  has  been  examined  on  commis- 
sion as  a  witness  for  the  plaintiff  in  the 
case  (Ex.  33)  and  it  would  certainly  ap- 
pear from  his  evidence  and  from  the  let- 
ters and  certificates  (Ex.  33)  (a)  to  33  (g) 
put  in  through  him,  that  the  plaintiff, 
during  this  period  was  considered  an  ex- 
cellent and  entirely  honest  servant  of  the 
Municipality,  at  any  rate  by  Mr.  Brunton 
himself. 

In  June  1909,  it  would  .appear  from 
Ex.  25,  that  some  members  of  the  Corpo- 


ration entertained  suspicions  with  regard 
to  the  honesty  of  the  plaintiff  in  connex- 
ion with  road  metalling  contracts.  But 
Mr.  Brunton  put  up  a  strong  defence  on 
his  behalf  and  in  March  1910,  before  pro- 
ceeding on  leave  put  on  record  his  appre- 
ciation of  the  signal  services  in  his  opin- 
ion rendered  by  the  plaintiff  in  connexion 
with  a  Drainage  Extension  Scheme  which 
he  stated  were  deserving  of  very  special 
recognition  (Ex  25a).  On  31st  March 
1910,  Mr.  Brunton  proposed  that  the 
plaintiff  should  be  granted  a  bonus  of  Rs. 
2,250  (Ex  25h)  The  proposal  was  ac- 
cepted by  the  Municipality,  and  on  4th 
May  1910,  the  plaintiff  was  given  bhe 
bonus  in  question 

"in  appreciation  of  services  rendered  m  con- 
nexion with  the  Drainage  Extension. (Ex. 25c)" 

Mr  Brunton  retired  from  tho  service 
of  the  Karachi  Municipality  towards 
the  end  of  1911,  but  before  handing 
over  charge  again  placed  on  record  a 
glowing  appreciation  of  the  plamtitfs 
work  as  a  Municipal  servant  stating  in 
conclusion  that  he  hoped  that  . 
"beforo  long  the  Municipality  would  339  thoir 
way  to  pay  tho  plaintiff  a  moro  adequate  salary 
and  recognize,  by  a  substantial  increase,  thi 
services  of  a  valuable  public  servant.  (Ex. 
25d)."  F 

On  3rd  May  1913,  again  Mr  Markwiok 
(Ex.  32)  in  handing  over  charge  of  tho 
Office  of  Municipal  Engineer  recorded  a 
no  less  flattering  appreciation  of  the 
plaintiff's  work  which  he  concluded  by- 
hoping  that  tho  Municipality  would  re- 
ward him  "in  some  tangible  form"  (Ex 
25e) 

There  is  also  on  the  record  a  certificate 
given  to  the  plaintiff  by  Mr.  Meaaham 
Lea,  the  Chief  Officer  and  Chief  Engineer 
of  the  Karachi  Municipality,  dated  22nd 
March  1912,  wherein  the  plaintiff's  ser- 
vices are  commended  in  the  highest  terms 
(Ex  28). 

That  the  Municipality  accepted  the  re- 
commendations and  shared  the  opinions 
of  Messrs.  Brunton,  Markwick  and  Mea- 
sham  Lea  in  regard  to  the  plaintiff  seems 
obvious  from  Exs,  26  and  27  dated  June, 
1914  The  managing  committee  of  the 
Municipality  obtained  the  Commissioner- 
in-Sind's  sanction  not  only  to  an  increase 
of  the  plaintiff's  salary  to  Rs  200—10 — 
300  with  a  conveyance  allowance  of  Ra.  30 
but  to  an  alteration  of  his  designation 
from  "Surveyor"  to  "Sub-Engineer  "  In 
their  resolution  dated  2nd  June  1914, 
(Ex.  26)  the  Managing  Committee  state  : 
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"with  regard  to  para.' 3  of  the  Commissioner-in- 
Sind's  letter  the  Managing  Committee  are  of 
opinion  that  having  regard  to  the  -strenuous 
conditions  under  which  the  present  incum- 
bent of  the  post  of  surveyor  works  tho  remune- 
ration proposed  by  the  Municipality  is  in  no 
way  out  OL  proportion  to  the  services  rendered. 
For  many  years  Mr.  Abraham  haa  carried  out 
his  duties  with  distinct  satisfaction  and  on 
many  occasions  he  has  bean  recommended  for 
promotion  by  the  officers  under  whom  ho  has 
served.  Despite  this,  however,  no  promotion 
has  beenf'given  bo  him  since  1907.  Tho  Muni- 
cipality highly  esteem  the  services  rendered 
by  Mr.  Abraham  and  his  untiring  energies, 
and  in  submitting  their  proposal  they  were 
guided  by  a  thorough  knowledge  of  the  value 
of  the  work  which  Mr.  Abraham  performs  and 
the  intelligence  which  he  displays  in  the 
important  matters  and  schemes  in  connexion 
with  which  his  assistance  is  required." 

Again  on  12th  May  1919  Mr.  Meaaham 
Lea,  the  Chief  Officer  and  Chief  Engineer 
before  proceeding  on  leave,  considered  it 
proper  bo  place  on  record  yet  another 
glowing  appreciation  of  the  plaintiff's 
services  and  described  him  as  "a  most 
valuable  servant  of  the  Municipality" 
(Ex.  28<z). 

With  the  departure  of  Mr  Lea,  how- 
ever, the  plaintiff's  troubles  commenced. 
By  their  Resolution  No.  140  dated  25th 
June  1919,  Ex.  5  the  Municipality  ap- 
pointed a  sub- commit  tee  consisting  of 
Messrs.  Ghulam  Hussein  Kassim,  Jam- 
shed  N.  R  Mehta,  Dipchand  T.  Ojha, 
and  M.  Misquita: 

"to  investigate  the  charges  of  corruption 
laid  against  some  members  of  the  municipal 
establishment  at  a  recent  meeting  of  tho 
Corporation;  also  to  investigate  tho  system 
o{  giving  out  contracts  and  making  payments 
for  them  and  suggest  remedial  measures." 

Their  report  was  to  be  submitted 
within  three  months 

With  the  nature  of  the  investigation 
made  by  this  sub-committee  hereinafter 
referred  to  as  the  Corruption  Committee, 
1  am  not  at  present  concerned.  Between 
October  1919  and  February  1920,  the 
plaintiff  was  examined  and  cross-examin- 
ed on  several  occasions  especially  with 
regard  to  the  property  moveable  and  im- 
movable acquired  by  him  during  tbe 
period  of  his  service  with  the  Munici- 
pality Ex.  12  The  report  of  the  Corrup- 
tion Committee  of  the  Municipality  dated 
llth  June  1920,  Ex  6,  was  forwarded  to 
the  President  of  the  Municipality  by  the 
Chairman  of  the  Committee  with  his 
letter  dated  12th  June  1920,  Ex  7. 

As  regards  the  plaintiff  the  Corruption 
Committee  suggested  he  should  be  '  seri- 
ously dealt  with"  as  it  was  an  open 


secret  that  he  was  not  honest  and  had 
made  plenty  of  money  in  municipal 
service  If  he  could  not  be  adequately 
punished  by  being  reduced  or  placed  in 
charge  of  a  post  where  corruption  was- 
not  posnible,  his  services  should  be  dis- 
pensed with. 

On  1st  July  1920,  a  copy  of  this  report 
was  forwarded  to  the  plaintiff  by  the 
Chief  Officer  and  Chief  Engineer,  Karachi 
Municipality: 

"for  any  explanation  he  may  have  to  give 
tho  same  to  be  submitted  within  ft  week's  time 
from  the  date  of  receipt."  Ex.  8. 

On  7th  July  1920,  the  plaintiff  sub- 
mitted a  brief  statement  in  reply  ta 
Ex  8.  Therein  he  pointed  out  that  the 
Corruption  Committee  had  laid  no  parti- 
cular charge  against  him  bufc  has  assumed 
that  ho  had  acquired  his  property  and 
cash  dishonestly  That  property  he  said 
was  partly  ancestral,  partly  saving  dur- 
ing his  service  of  over  twenty-seven 
years  and  partly  profits  earned  from  the 
purchase  and  sale  of  landed  property. 
He  had  submitted  declaration  in  respect 
of  his  property  as  required  by  Municipal 
Rules  since  1915  or  1916.  He  submitted 
copies  of  his  testimonials  and  prayed  for 
definite  charges  of  corruption  and  bribery 
to  be  framed  again bt  him  to  enable  him 
to  refute  the  same  and  clear  his  reputa- 
tion, Ex  9. 

Mr.  Meashara  Lea  had  in  the  mean- 
while returned  from  leave  and  on  20th 
July  1920,  in  forwnrding  to  the  President 
of  tho  Municipality  Ex-  9  and  the  expla- 
nations offered  by  other  servants  of  the 
Municipality  affected  by  the  report  of 
tho  Corruption  Committee,  submitted  hi& 
own  spirited  comments  on  the  said  report 
which  he  concluded  as  follows: 

"In  conclusion  1  would  add  that  the  com- 
mittee had  a  full  year  with  unlimited  powers 
to  carry  on  the  enquiries,  with  a  clerical  staff 
provided,  but  they  have  absolutely  failed  to 
adduce  one  tittle  of  evidence  ns  regards  black- 
mail or  anything  of.  that  kind  although  if 
the  sweeping  allegations  were  correct  there 
must  have  been  hundreds  of  concrete  in- 
stances acme  of  which  surely  would  have 
come  to  the  knowledge  of  councillors  re- 
presenting the  public  who  were  blackmailed, 
and  intimately  accessible  to  them,  On  the 
contrary  the  Committee's  report  bolsters  up 
the  irresponsible  scandal  of  the  bazaar,  be- 
littles the  work  of  the  Municipal  staff,  and 
besmirches  the  fair  mum  of  the  Municipality 
(Ex.  10). 

The  Corruption  Committee's  report 
was  brought  up  at  a  special  general  meet- 
ing of  the  Municipality  on  8th  Septem- 
ber 1920,  much  eloquence  was  expended 
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upon  it,  bub  ultimately  the  Corporation 
unanimously  passed  a  resoluation  remitt- 
ing the  report  to  the  Managing  Committee 
to  take  euoh  steps  as  they  deem  suitable 
in  the  light  of  the  remarks  made  in  the 
report,  and  during  this  evening's  debate 
Ex.  11.  The  Corporation  could  not  but 
have  been  aware  that  the  Corruption 
Committee  formed  four  out  of  the  nine 
members  of  the  Managing  Committee  to 
whom  they  were  delegating  the  power  to 
•take  action  on  the  report 

At  a  meeting  of  the  Managing  Com- 
mittee held  on  25th  November  1920,  at 
-which  the  report  of  the  Corruption  Com- 
mittee was  read  and  considered,  it  was 
resolved  that  the  plaintiff  should  be  asked 
to  resign  Municipal  service,  Ex.  13.  This 
resolution  was  communicated  to  the  plain- 
tiff on  3rd  December  (Ex  14);  on  the 
same  day  the  plaintiff  by  Ex.  15  informed 
•the  Chief  Officer  and  Chief  Engineer  that 
the  Managing  Committee  had  not  made 
any  specific  charges  on  which  they  based 
their  decision.  He  added: 

''I  am  quite  prepared  bo  defend  and  prove 
that  the  allegation**  made  ware  quite  false 
and  without  foundation.  However,  I  shall 
feel  obliged  if  you  kindly  let  me  know  the 
terms  on  which  the  Managing  Committee 
want  me  bo  resign  the  Municipal  service.  If 
necessary,  I  may  kindly  be  allowed  an  inter- 
view with  the  Managing  Committee.  Ex.  15 
was  placed  before  the  Managing  Committee  at 
A  special  meeting  held  on  16bh  December  1920. 
Eight  out  of  the  nine  members  thereof  at- 
tended that  meeting,  including  the  four  mem- 
bers of  .the  Corruption  Committee.  It  was 
resolved  that  ''Mr.  Abraham  Reuben  be  in- 
formed that  the  Managing  Committee  will  not 
«nter  into  discussion  with  him.  He  must 
resign  within  one  week  of  the  receipt  of  notice 
and  he  must  understand  that  if  he  fails  to  do 
so  the  Managing  Committee  will  take  such 
action  as  it  deems  fit."  (Ex.  16). 

This  resolution  was  communicated  to 
the  plaintiff  on  20th  December  (Ex.  17). 

On  21st  December  the  plaintiff  wrote 
stating 

"under  protest  I  am  prepared  to  obey  the 
Managing  Committee's  order  and  hand  over 
.charge  of  my  office  from  the  end  of  the  current 
month  pending  my  appeal  to  the  Municipality 
which  will  be  submitted  iu  due  course 
{Ex.  18).11 

On  23rd  the  Chief  Officer  endorsed  on 
Ex.  18  "Mr.  Shivdasani  to  take  over 
charge  from  "Mr.  Abraham.11  On  27th 
December  1920,  in  compliance  with  the 
above  office  order  the  plaintiff  and  Mr. 
flhivdasani  respectively  delivered  over 
an'd  received  charge  of  the  office  of  Sab- 
Engineer  Ex.  19.  The  plaintiff  never 
Again  returned  or  WJ.B  allowed  to  return 


to  duty.  On  the  same  day  he  left  for 
Poona  to  be  present  at  the  7th  day 
ceremonies  for  his  brother-in-law  who 
had  died  on  24th  December. 

On  17th  .January  1921,  the  plaintiff 
presented  an  appeal  to  the  President  and 
members  of  the  Karachi  Municipality 
against  the  orders  of  the  Managing  Com- 
mittee dated  25th  November  and  16th 
December  1920  (Ex  20)  The  appeal 
came  up  for  disposal  at  a  meeting  of  the 
Municipality  on  4th  March  1921,  when  it 
was  resolved 

"that  the  appeal  dated  17th  January  1921,  by 
Mr.  Abraham  Reuben  against  the  Managing 
Committee's  resolutions  dated  25th  November 
and  16th  December  1920,  be  recorded  and  thet 
Corporation  confirm  thb  action  taken  by  the 
Managing  Coinmittoo"-(Ex.  24), 

It  is  worthy  of  note  that  the  re- 
solution was  carried  by  the  casting  vote 
of  the  President  and  that  among  the 
eight  members  of  the  Corporation 
who  voted  in  favour  of  the  resolution, 
Mr.  Dipchand  T.  Ojha  and  Jamshed 
N.  B  Mehta  were  members  of  the  Corrup- 
tion Committee.  In  his  memorandum 
dated  12  of  March  1929,  the  Chief  Officer 
communicated  this  resolution  to  the 
plaintiff  (Ex.  22). 

The  plaintiff  thereafter  appears  to  have 
sought  legal  advice,  for  on  2nd  May  1921, 
Messrs  Ltttle  &  Co  ,  Solicitors  of  Bom- 
bay, served  a  notice  on  the  Municipality 
(Ex  23)  demanding  from  them  on  behalf 
of  the  plaintiff  the  sum  of  Hs.  25,000  as 
damages  for  wrongful  dismissal  from 
service. 

On  llth  June  1921,  the  plaintiff  filed 
the  present  suit.  In  his  plaint  the  plain- 
tiff alleges  that  he  has  been  in  the  em- 
ployment of  the  defendants  for  27i  years, 
he  refers  to  Exs.  13  to  18  and  states  on 
21st  December  1920,  under  compulsion 
he  handed  over  charge  of  his  office  under 
protest  and  in  obedience  to  the  orders 
of  the  Managing  Committee  ;  he  contends 
that  the  defendants  prevented  him  from 
continuing  in  tbeir  service  after  31st  De- 
cember 1920,  and  in  the  alternative  pleads 
that  the  defendants  on  16th  December 
1920,  refused  to  perform  their  part  of 
the  contract  with  him  and  compelled 
him  to  put  an  end  to  the  same  ;  that  in 
any  event  he  was  wrongfully  and  illegally 
dismissed  by  the  defendants  in  December 
1920.  He  recites  his  pay  and  emoluments 
at  the  time  of  his  alleged  dismissal  and 
contends  that  at  the  time  he  was  en- 
titled to  six  month's  privilege  leave  on 
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full  pay,  to  twelve  months  furlough  on 
half  pay  and  thereafter  to  his  full  pen- 
sion on  medical  certificate  which  he 
-could  easily  have  then  obtained,  that 
•even  otherwise  he  had  not  long  to  serve 
to  entitle  him  to  full  pension  ;  he  at- 
taches to  the  plaint  <a  schedule  showing 
da.rna.ges  sustained  by  him  to  the  extent 
of  Bs.  28,155  but  limits  his  claim  to 
Bs  £5,000,  only  In  "theii  written 
statement  filed  on  16th  September  1924, 
the  defendants  contend  that  the  plain- 
tiff in  consequence  of  the  report  against 
him  by  the  Corruption  Committee  and 
after  a  consideration  of  his  explanation 
was  given  an  opportunity  of  resigning 
his  service,  that  he  availed  himself  of 
the  opportunity  and  resigned,  and  that 
he  has,  therefore,  no  cause  of  action 
against  the  defendants  Somewhat  in- 
consistently in  the  alternative  they 
plead  that  if  the  Court  holds  that  the 
plaintiff  was  dismissed  from  service  they 
were  entitled  to  dismiss  him  for  mis- 
conduct and  no  appeal  lies  to  a  Court 
against  such  dismissal.  They  contend 
that  the  granting  of  privilege  leave,  fur- 
lough and  pension  are  within  the  abso- 
lute discretion  of  the  defendants,  that 
the  plaintiff  cannot  claim  these  as  of 
right  or  base  a  claim  to  damages  thereon. 
They  deny  the  plaintiff's  claim  to 
damages  and  proceed  in  the  subsequent 
•paragraphs  of  their  written  statement 
to  traverse  the  allegations  and  conten- 
tions of  the  plaintiff. 

The  following  issues  -were   framed    on 
8th  November  1921. 

1.  Did    the   plaintiff  resign   aorvice,   and  if 
ao,  did  defendants  cpmpel  him  to  resign  9 

2.  da  a  plaintiff  maintain  the  present  suit  1 
9.     Did    defendants   prevent  plaintiff   from 

continuing  in  their  service  ? 

4.  If  the  plaintiff  was  dismissed    from   ser- 
vice baa    thU    Oourb    jurisdiction    to  decide 
whether  ho  has  baan  rightly    or   wrongly    dis- 
missed ? 

5.  Waa  the  plaintiff    wrongfully   and   ille- 
gally dismissed    from   service   as    alleged    by 
him? 

6.  Is  the  plaintiff   estopped   from  contend- 
ing that  ha  wag  dismissed  or  that   the    defen- 
dants  refused   to  perform    their  part   of   the 
contract    or   compelled    him   to    put   an    end 
'to  it  ? 

7.  Oan    plaintiff    claim    more     than     one 
month's  pay  in  lieu  of  notice  ? 

8.  Oan  plaintiff  claim  furlough,  leave   and 
pension  aa  of  right  ? 

9.  Gould   the    plaintiff    have    obtained     a 
'medical  certificate  to  enable  him  to   retire"   on 
pension  ? 


10      Is  the  plaintiff  entitled  bo    any   of    the 
ms  mentioned   in    the   schedule   filed    with 
the  plaint  ?     II  so,  which  ? 

11.  To  what    damages    if    any   is   plaintiff 
entitled   ? 

12.  (fenenl. 

Issues  1  bo  3  in  some  degree  over- 
lap, they  are  certainly  connected  and 
may  conveniently  be  dealt  with  together 

On  3rd  December  1920,  the  resolution 
of  the  Managing  Committee  that  he 
should  be  asked  to  lesign  municipal  ser- 
vice was  communicated  to  the  plaintiff 
(Exa  13  and  14).  In  his  letter  of  the 
same  date  Ex  15  the  plaintiff  after  pro- 
testing against  the  resolution  of  the 
Managing  Commit  too  asked  to  bo  in- 
formed of  the  terms  on  which  the 
Managing  Committee  wished  him  to  re- 
sign There  can  bo  little  doubt  that  the 
plaintiff  at  this  juncture  felt  that  he 
was  engaged  in  an  unequal  contest  with 
the  Managing  Committee  of  the  Munici- 
pality and  that  if  he  could  strike  a  good 
bargain  with  them  on  tho  questions  of 
leave,  furlough  and  pension  due  to  him 
it  would  be  better  for  him  to  accept  the 
suggestion  and  resign  For  this  reason 
he  asked  for  an  interview  with  the 
Managing  Committee  On  20th  Decem- 
ber, however,  on  receipt  of  Ex.  17 
peremptorily  ordering  him  to  resign 
within  a  week,  the  plaintiff  must  have 
realized  that  the  Managing  Committee 
were  in  no  -mood  to  bargain  with  him 
and  that  ,i  resignation  would  entail 
the  loss  of  his  claims  to  leave,  furlough 
and  pension  without  even  a  fight  This 
is  clear  from  the  language  in  which  his 
reply  7«Jx  18  is  couched  He  states  : 

"I  beg  to  inform  you  that  under  protest  I 
am  prepared  to  obey  the  M&II  aging  Com- 
mittee's order  and  hind  over  charge  of  my 
office  from  tho  end  of  the  current  month  pend- 
ing my  appeal  to  tho  Municipality.  " 

The  plaintiff  studiously  and  of  set  pur- 
pose avoids  the  use  of  the  word  '  resig- 
nation '  ;  under  protest  and  pending  his 
appeal  to  the  Municipality  he  is  prepared 
to  hand  over  charge  of  his  office.  On 
23rd  December,  the  Chief  Officer  and 
Chief  Engineer  endorsed  on  Ex  18  an 
office  order  that  Mr.  Shivdasani  should 
take  over  charge  from  the  plaintiff,  24th 
to  26th  December  wore  the  Christmas 
holidays  and  on  27th  December  the  office 
order  was  carried  out,  Ex.  19.  Again  the 
concluding  paragraph  of  Ex.  20,  the 
plaintiff's  appeal  to  tho  Karachi  Munici- 
pality is  very  significant.  It  reads  : 
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In  In  re  Rubel  Bronze  &  Metal  Co., 
and  Vos  (3)  MoCardie,  J.,  states  : 

"  It  has  been  authoritatively  stated  that 
the  question  to  be  asked  Jn  cases  of  alleged 
repudiation  is  l  whether  the  acts  and  conduct 
of  the  part)  evince  an  intention  no  longer  to 
be  bound  by  the  contract  "  , 
and  again  at  p  323  of  the  report  : 

"  If  the  conduct  of  the  employer  amounts  to 
a.  basic  refusal  to  continue  the  servant  on  the 
agreed  terms  of  tho  employ mout,  then  there  is 
at  once  a  wrongful  dismissal  and  repudiation 
of  the  contract,  " 

Applying  these  rulings  to  the  facts  in 
the  case  before  me  as  I  have  set  them 
out,  I  am  of  opinion  that  the  only  infer- 
ence to  be  drawn  is,  that  the  plaintiff 
did  not  resign  his  appointment  but  was 
dismissed  by  the  Managing  Committee  of 
the  Municipality.  It  has  been  argued 
that  the  plaintiff's  letter  Ex.  18  amounts 
to  a  voluntary  resignation,  that  the 
Managing  Committee  gave  the  plaintiff 
an  opportunity  to  resign  and  the  plaintiff 
availed  himself  of  that  opportunity.  I 
think  the  argument  is  unsubstantial  . 
Ex.  18  is  surely  not  to  be  read  by  itself 
but  in  the  light  of  the  fact  and  circum- 
stances immediately  preceding  and  fol- 
lowing it,  and  so  read  cannot  by  any 
stretch  of  imagination  be  regarded  as 
evidencing  a  voluntary  resignation. 

I,  therefore,  hold  on  issue  1  that  the 
plaintiff  did  not  resign  his  service 
The  second  part  of  issue  1  does  not 
arise. 

On  issue  2  [  hold  that  the  plaintiff 
is  not  disentitled  to  maintain  the 
suit  on  the  ground  that  he  voluntarily 
resigned.  On  issue  3  1  hold  that, the 
defendants  prevented  the  plaintiff  from 
continuing  m  their  service,  that  they 
dismissed  him  On  my  findings  on  issues 
1  to  3  tho  question  of  estoppel  co- 
vered by  issue  6  does  not  arise.  [r 
therefore,  answer  that  issue  in  the  nega- 
tive. The  really  important  issue  in  the 
case  is  issue  4  and  this  I  propose 
next  to  discuss  For  the  defendants  it 
is  contended  that  this  is  not  a  oa.se  go- 
verned by  the  ordinary  law  of  master  and 
servant  under  which  a  servant  wrongfully 
dismissed  is  entitled  to  damages  from  his 
master  and  is  entitled  to  have  the  ques- 
tions of  wrongful  dismissal  and  damages 
determined  by  a  Court  of  law  The 
servants  of  a  District  Municipality,  it  is 
argued  are  appointed,  suspended  and  re. 
moved  in  pursuance  of  powers  conferred 


"  under  those  circumstances  I  appeal  to  you, 
gentlemen,  for  justice  as  against  the  Managing 
Committes's  resolution  dated  16th  December 
1920,  more  especially  as  under  tins  order  if 

I  resign  I   cannot   get    mil    earned    /care    01 
pension.  " 

The  words  I  have  underlined  (italicized) 
indicate  that  the  plaintiff  wished  it  to  be 
very  clearly  understood  that  he  had  not 
resigned.  Mr  Markwick  Ex  32  was  acting 
as  Engineer  in  December  1920  and  was 
the  plaintiff's  immediate  superior  at  the 
time.  He  has  repeatedly  stated  in  his 
evidence  that  the  plaintiff  did  not  resign, 
that  he  handed  over  charge  in  obedience 
to  the  office  order  of  the  Chief  Officer  and 
Chief  Engineer  and  under  protest 

Now,  m  these  circumstances  ,iud  in 
this  sUfco  of  facts,  the  question  is,  whe- 
ther the  acts  of  the  plaintiff,  especially 
the  acb  of  handing  over  charge  on  27th 
December  are  to  be  interpreted  as  a 
voluntary  resignation  by  him  or  whether 
the  action  of  the  Managing  Committee 
considered  as  a  whole,  amounts  to  a  dis- 
missal of  the  plaintitt  from  municipal 
service.  The  case  of  Stephenson  v  Lon- 
don Joint  Stork  Bank  Ltd-  (ij  bears 
considerably  on  tho  point  In  that  case, 
the  plaintiff,  a,  clerk,  in  the  defen  lant 
Bank  had  endorsed  a  promissory-note 
made  by  one  Mr  Sedger.  On  the  Bank 
coming  to  know  of  this,  the  plaintiff  was 
called  upon  for  an  explanation.  On  re- 
ceipt of  it  the  Secretary  to  the  Bank 
wrote  a  letter  to  the  plaintiff  containing 
the  words  : 

"  you  are  required  to  resign  youi  appointment 
in  tho  Bank  forthwith.  " 

The  plaintiff  then  wrote  to  the  Bank 
resigning  his  appointment.  The  question 
was,  whether  the  plaintiff  had  retired 
with  the  consent  of  the  Directors  or  had 
been  dismissed  The  Lord  Chancellor  in 
delivering  the  judgment  of  the  Court  of 
Appeal  said  he  entertained  no  doubt  upon 
jthe  point.  They  had  to  look  at  the  whole 
ot  tho  facts,  and  doing  so  there  could  be 
no  doubt  but  that  the  plaintiff  had  been 
dismissed  The  use  of  polite  instead  of 
peremptory  language  did  not  alter  the 
faot.  In  General  Bill  Posting  Co  v 
Atkinson  (2)  the  House  of  Lords  held, 
approving  the  earlier  authorities  : 

II  that  the  true  question   IB   whether  the  acts 
and    conduct   of  the  party  evince  an  intention 
no  longer  to  be  bound  by  the  contract.  " 

(1)  [1904J  52  W.  R.  83=20  T.L.R.  9. 

(2)  [1909]    A.  0,  118=25  T.L.B,  178=78  L.J. 
Oh.  77=y9  L.T.  943. 


(8)  [1918]  1  K.B.  315=a34  T.L.R.  171=87  Ii.J. 
K.B.  466=»118  L.T.  848.  ' 
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by  Statute  under  rules  and  bye- laws 
made  thereunder  That,  municipal  ser- 
vants are  on  a  par  with  servants  of  the 
Crown;  they  are  servants  at  pleasure 
Where  therefore  a  servant  of  a  District 
Municipality  is  dismissed  no  suit  can  lie 
against  the  Municipality  for  wrongful 
dismissal.  He  can  avail  himself  only  of 
such  remedial  provisions  as  the  Statute 
or  the  jjul63  an(l  bye-laws  mado  there- 
under provide;  a  civil  Court  has  no  juris- 
diction in  the  matter. 

For  the  plaintiff,  on  the  other  hand,  it 
is  argued  that  the  District  Municipal  Act 
3  of  1901  does  not  confer  on  the  Munici- 
pality the  power  to  appoint,  suspend  and 
dismiss  servants;  it  merely  provides  for 
the  mode  and  conditions  under  which 
servants  may  be  appointed,  etc  That 
the  law  regulating  the  lelations  between 
a  District  Municipility  and  its  servants 
is  the  ordinary  law  of  master  and  ser- 
vant qualified  only  in  certain  particulars 
by  the  rules  and  bye-laws  which  regulate 
the  mode  and  conditions  in  and  under 
which  such  servants  may  bo  appointed, 
suspended  and  dismissed.  That  the 
civil  Court's  jurisdiction  to  determine  in 
any  particular  case  the  questions  of 
wrongful  dismissal  and  damages  therefor, 
remains  unaffected.  That  a  Municipal 
servant  aggrieved  by  an  order  of  dismis- 
sal whether  on  the  ground  that  the  order 
is  not  justified  by  the  facts,  or  on  the 
ground  that  the  mode  and  conditions 
prescribed  in  the  rules  and  bye-laws 
have  not  been  observed,  has  the  ordinary 
servant's  right  to  obtain  a  civil  Court's 
decision  on  the  question  whether  there 
bus  or  has  not  been  a  wrongful  dismissal 
and  if  the  former,  what  damages  he  is 
entitled  to  for  such  wrongful  dismissal 

Now,  S.  184,  Bombay  District  Munici- 
pal Act  3  of  1901  in  the  clearest  pos- 
sible terms  invests  the  Chief  Officer 
with  power  : 

"(a)  bo  appoint  (i)  without  the  previous  sanc- 
tion, of  the  Municipality,  tu  any  posb  bho 
monthly  salary  for  which does  not  ex- 
ceed Ra.  15,  and 

(li)  with  auoh  previous  sanction  in  each 
case,  to  any  post  under  the  Municipality  other 
than  that  of  the  Healbh  Officer,  Engineer  or 
Chief  Accountant, 

and  (b)  bo  fine,  reduce,  suspend  or  dismiss 
any  municipal  servant  whose  salary  does  nob 
exceed  Ra.  15,  and,  subject  to  the  provisions  of 
the  rules  for  the  time  being  in  force,  any 
other  Municipal  Officer  or  servant  nob  being 
the  Healbh  Officer,  Engineer  or  Chief  Accoun- 
tant, provided  that  in  respect  of  any  punish- 
ment other  than  a  fine  nob  exceeding  one 


week's  salary  his  order    shall  be  subject  bo  an 
appaal  bo  the  Municipality." 

Further  the  section  states  that  the 
Chief  Officer  is  invested  by  the  Act  with 
this  power 

"Independently  of  auoh  powers  as  may  be 
delegated  to  him  by  the  Municipality  in  this 
behalf." 

Obviously  if  the  Municipality  can  un- 
der the  Act  delegate  to  its  Chief  Officer 
powers  "in  this  behalf"  i.  e  powers  of 
appointing,  fining,  reducing,1  suspending 
and  dismissing  servants,  it  must  under 
the  Act  itself  be  invested  with  such 
powers,  Again  S.  46,  Bombay  District 
Municipal  Act,  requires  the  Municipality 
to  make  lules  in  respect  of  certain 
matters  specified  in  the  section  (and  Cl. 
(e)  thereof  reads  : 

"subject  to  the  provision*)  of  S.  184,  deter- 
mining the  modo  and  conditions  of  appoin- 
ting, punishing  or  dismissing  any  officer  or 
sarvant  and  delegating  to  officers  designated  in 
the  rules  the  power  to  appoint,  fine,  reduca, 
suspend  or  dismiss  any  officer  or  servant. " 

Obviously  again,  if  the  Municipality  is 
empowered  to  make  rules  delegating 
to  officers  designated  in  the  rules 
the  power  to  uppoint,  fine,  reduce, 
suspend  or  dismiss  any  officer  or 
servant  it  must  itself  by  the 
Act  be  invested  with  powers  to  appoint, 
fine,  reduce,  suspend  or  dismiss  officers 
and  servants 

Reading  Ss  184  and  46  (e),  Bombay 
District  Municipal  Act  together,  I  am  of 
opinion  that  it  is  clear  that  the  Munici- 
pality has  vested  in  it  a.  statutory  powei 
to  appoint,  fine,  reduce,  suspend,  or  die- 
miss  officers  and  servants,  to  make  rules 
determining  the  mode  and  conditions  of 
appointing,  punishing  or  dismissing  such 
officers  or  servants  and  to  delegate  to 
officers  specified  in  such  rules  the  power 
to  appoint,  fine,  reduce,  suspend  or  dis- 
miss any  officer  or  servant  Where  under 
S  182,  a  City  Municipality  appoints  a 
Chief  Officer  then  such  Chief  Officer  has 
the  statutory  powers  in  respect  of  the 
appointment  and  punishment  of  muni- 
cipal officers  and  servants  specified  in 
S  184  over  and  above  powers  in  this 
regard  delegated  to  him  by  the  Munici- 
pality under  rules  framed  in  accordance 
with  S.  46  (e)  of  the  Act 

Now  the  rules  framed  by  the  Karachi 
Municipality  under  S  46  (e)  of  the  Act 
appear  in  Ch  6  of  the  compilation  "Rules 
and  Bye-laws  of  the  Karachi  Munici- 
pality" which  is  Ex.  53  ^in  the  case.  The 
Chapter  is  headed  "Appointment  of 
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Offiosrs  M  Rr.  86,  88  (l)  and  90  which  are 
relevant  to  the  present  enquiry  read  as 
follows  : 

"86.  The  Managing  Committee  will  have 
power  bo  appoint,  punish,  suspend  or  dismiss 
officers  and  servants  drawing  a  pay  exceeding 
Rs.  125  but  not  exceeding  Rs.  300." 

"88,  Any  member  of  the  establishment 
whose  monthly  salary  exceeds  Rs.  125 
punished,  suspended  or  dismissed  by  the 
Managing  Committee  may  appeal  to  the 
Municipality." 

'90.  No  officer  or  servant  shall  bo  dismissed 
without  n  reasonable  opportunity  being  given 
to  him  of  being  hoard  in  his  defence." 

For  the  defendants  ib  is  contended  that 
Ss  184  and  46  (e),  Bombay  District 
Municipal  Act  re-id  with  B.  88  framed 
under  8  46  (e)  exclude  the  jurisdiction  of 
the  civil  Court  in  the  matter  of  the  dis- 
missal of  a  servant  of  the  Karachi  Muni- 
cipality. That  the  provisions  of  R.  90 
are  not  intended  to  give  jurisdiction  to 
the  civil  Court  but  are  purely  for  the 
benefit  of  the  Municipality.  I  have 
already  set  out  the  contentions  of  the 
plaintiff  but  it  is  further  contended  on 
his  behalf  with  special  reference  to  the 
rules  that  the  plaintiff  was  dismissed 
without  a  reasonable  opportunity  being 
given  to  him  of  being  heard  in  his  de- 
fence as  provided  by  B  90,  that  there 
was,  therefore,  an  initial  broach  of  con- 
tract on  the  part  of  the  defendants  and 
that  if  this  is  established  the  plaintiff  is 
entitled  to  a  declaration  by  the  civil 
Court  that  he  has  been  wrongly  dis- 
missed and  to  daraiges  for  wrongful  dis- 
missal even  without  going  into  the  further 
question  of  misconduct  involved  in  issue  5 

There  would  appear  to  be  only  two 
oases  in  our  Court,  one  reported  the  other 
unreported,  in  which  a  District  Munici- 
pality was  sued  by  one  of  its  servants  for 
damages  for  wrongful  dismissal. 

In  the  first  of  these,  Thanomal 
Pntamdas  v.  Karachi  Municipality, 
Civil  Suit  No.  164  of  1892  the  issues 
raised  were  (L)  whether  the  plaintiff  was 
rightly  dismissed,  (2)  to  what  relief  if 
any  is  he  entitled.  The  District  Judge 
Mr.  Hart  Davis  held  that  the  plaintiff 
had  not  been  rightly  dismissed  and  awar- 
ded him  Bs  600  as  damages. 

The  case  is  of  no  assistance  in  deciding 
the  issue  now  under  discussion  It  was 
decided  in  1893,  long  before  the  present 
Bombay  District  Municipal  Act  3  of  L901 
came  into  force.  There  is  no  reference  in 
the  whole  of  the  judgment  to  the  District 
Municipal  Act  then  in  force  and  it  was 


assumed  by  the  Court  as  well  as  by  both 
the  parties  that  the  law  relating  to  rela- 
tions between  a  District  Municipality  and 
its  servants  was  the  ordinary  law  of 
master  and  servant  The  other  case  is 
one  reported  as  Municipality  of  Tatta  v. 
Assanmal  Chandomal  (4).  This  was  an 
appeal  from  the  decision  of  the  Subordi- 
nate Judge  of  Tatta  awarding  damages  to 
the  plaintiff  AssanmaL  who  had  heen  em- 
ployed as  Secretary  by  the  Tatta  Munici- 
pality and  whose  services  had  been  dis- 
pensed with  wrongfully  as  the  plaintiff 
alleged. 

Now,  this  was  a  case  decided  in  1914 
when  the  Bombay  District  Municipal  Act 
3  of  1901  was  in  force,  but  strange  as  it 
may  seem,  the  issue  now  before  me  for 
decision  was  not  raised  and  the  case  was 
argued  and  decided  on  the  basis  that  the 
law  applicable  thereto  was  the  ordinary 
law  regulating  the  relations  of  master  and 
servant  The  main  issue  in  the  lower  Court 
and  on  appeal  before  Fawcett,  A.  J.  0  , 
was. 

"  whether  defendants  were    justified  in   dia 
pausing  with    the    plaintiff's    services    on    the 
ground  alleged  in  paia.  3  of  the  written  state- 
ment." 

The  case  is  of  course  strongly  relied  on 
by  the  plaintiff  as  a  decision  of  an  emi- 
nent Judge  of  our  Court  holding  that  the 
ordinary  law  of  master  and  servants  ap- 
plied as  between  a  District  Municipality 
and  its  servant  [n  deciding  the  issue 
now  under  discussion,  however,  [  think 
theca.se  is  of  no  assistance  The  parties 
thereto  went  to  trial  and  appeal  on  a 
particular  common  legal  basis  and  the 
only  pDints  decided  by  Fawcott,  A  J.  C,, 
were  whether  on  that  admitted  legal 
basis  the  plaintiff  had  been  wrongly  dis- 
missed and  if  so  to  what  damiges  he  was 
entitled  The  very  point  of  jurisdiction 
involved  in  this  issue  was  raised  in  the 
case  of  Chellam  Aiyar  v.  Corporation  of 
Madras  (5)  The  appellant  in  that  case 
was  servant  of  the  Municipal  Corporation 
of  Madras  and  had  been  dismissed  from 
service  by  the  President  of  the  Corpora- 
tion. He  sued  the  Corporation  of  Madras 
for  damages  for  wrongful  dismissal.  His 
suit  was  dismissed  by  Srinivasa  Aiyangar 
J  ,  on  the  ground  that  such  a  suit  would 
not  lie.  On  appeal  the  decision  was  up- 
held by  a  Division  Bench  of  the  Madras 
High  Court  consisting  of  Sir  John 
Wallis.  C.J.^and  Old  field,  J.  After  refer- 

(4)  [1915]  8  S.  L.  B.  294=29T  0^59?! 

(5)  [1917]  6  M.  L.  W.  284  =  42  I,  0.  518. 
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ring  to  S.  58,  Madras  City  ^Municipality 
Aofc  3  of  1901  which  empowers  the  Presi- 
dent to  appoint  subordinate  officers  and 
servants  subject  to  the  control  of  the 
Local  Government  and  subject  to  such 
control  if  any  to  fine,  suspend,  reduce  or 
dismiss  any  of  the  said  officers  and  ser- 
vants the  judgment  proceeds  : 

11  Now  it  appears  GO  b3  well-aettlad  thsb 
whan  an  officer  in  fch  position  of  tho  Presi- 
dent of  fc^o  Madras  Corporation  is  entpowarad 
by  Sbibube  to  appoint  aui  dismiss  subordinate 
officars  and  servants  those  officers  and  servants 
hold  their  office  at  pleasure  This  was  daci- 
ded  in  the  case  of  Smyth  v.  Latham  (6),  and 
inoro  recently  in  tho  cnse  of  Notley  v.  London 
County  Council  (7).'' 

The  learned  Judges  of  the  Divisional 
Bench  then  go.  on  to  find  that  though 
S.  58  refers  to  the  power  of  the  President 
being  subject  to  tho  control  of  the  Local 
Government  no  action  in  regard  to  such 
control  had  been  taken  by  Government 
when  tho  Madras  Corporation  Code  had 
been  sent  up  to  it.  They  proceed  : 

"  The  position,  therefore,  simply  is  that  the 
officers  and  servants  of  the  Corporation  hold 
office  at  pleasure  and  subject  bo  dismissal  by 
the  President.  Thoro  is  a  further  provision 
enabling  them  to  appoal  from  tho  President 
either  to  the  Standing  Committee  or  to  the 
Corporation  according  to  the  amount  of  their 
salaries,  and  a  provision  that  the  decision  of 
the  Standing  Commifcleo  or  Corporation,  as 
the  case  may  be,  shall  be  final.  Indepen- 
dently of  this  last  provision  wo  think  that  a 
Corporation  servant  thus  holding  office  at 
pleasure  who  has  boon  dismissed  by  the 
President  has  no  cause  of  action  against  the 
Corporation.'1 

They  go  on  to  state  that  as  regards 
offices  held  at  pleasure  it  is  well-settled 
that  no  notice  of  framing  of  charges  is 
necessary  to  validate  the  dismissal. 
Lastly,  the  learned  Judges  refer  to  the 
capes  of  Shenton  v  Smith  (8)  and  Ram 
Das  Ilazra  v  Secy,  of  State  (9),  in 
support  of  the  proposition  that  even 
where  Government  had  prescribed  rules 
regulating  the  dismissal  of  public  ser- 
vants yet  the  non-observance  of  those 
rules  would  not  render  the  dismissal  of 
an  officer  holding  office  at  pleasure  invalid 
or  give  him  a  cause  of  action.  The  case 
is  undoubtedly  very  much  in  point.  It 
isv  of  course,  very  strongly  relied  on  by 

(6)  [1833]  9  Bing,  692  =  3  Tyr.  509  =  3  M  & 

Sootfc.  251  =1  1  0,  &  M.  547  =  2  L,  J.-Ex. 
941. 

(7)  [1915]  3  K.  B.  580  =  13   L.  O.  R.  1346  = 

85L.  J.  K.  B   113. 

(8)  [1895]    A.  0.   229  =  64  L.  J.  P.  C.  119  = 
43  W.  B.  637  =72  L.  T.  130  =•  11  B.  375. 

(9)  [1912]  18   0.  W.  N.  106  =  16  1.  0.  922  = 
17  0.  L.  J.  75. 


the  defendants  on  whose  behalf  their 
learned:  pleader  has  pointed  out  that  t he- 
three  propositioas  it  establishes  put  the 
plaintiff  clean  out  of  Court.  The  plain' 
tiff,  it  is  argued,  as  a  servant  of  the 
Karachi  Municipality  held  his  office  at 
the  pleasure  of  the  Municipality,  he  was 
liable  to  be  dismissed  at  any  time  with- 
out notice  and  without  the  framing  of 
any  charge  even  if  R  90  of  the  rules  and 
byelaws  of  the  Karachi  Municipality  has 
not  been  observed  and  the  plain  bid'  has 
been  given  no  opportunity  of  being  heard 
in  his  defence,  the  failure  to  observe  tho 
rule  furnishes  him  no  cause  of  action  and 
does  not  invest  the  civil  Court  with 
jurisdiction  to  determine  whether  tho 
plaintiff  has  been  rightly  or  wrongly  dis- 
missed 

The  learned  counsel  for  the  plaintiff 
has  endeavoured  to  distinguish  the  case 
on  two  grounds.  He  argued  first  that  it 
was  a  decision  based  on  S.  58,  Madras 
City  Municipal  Act,  which  vested  in  jthe 
President  of  the  Corporation  a  statutory 
power  to  appoint  and  dismiss  subordinate 
officers  and  servants  There  was  no  cor- 
responding section  in  the  Bombay  Dis- 
trict Municipal  Act,  the  defendants  had' 
no  statutory  powers  in  regard  to  the  ap- 
pointment and  dismissal  of  servants.  I 
have  already  held  that  such  a  statutory 
power  is  vested  in  the  Karachi  Munici- 
pality by  reason  of  S  184  and  46  (e), 
Bombay  District  Municipal  Act.  The 
Madras  case  is,  therefore,  in  my  opiniom 
not  distinguishable  on  this  ground 

The  learned  counsel  next  referred  to 
the  case  of  Satish  Chandra  Das  v  Secy, 
of  State  (10)  This  case  has  a  direct 
bearing  on  the  issue  under  consideration 
as  well  as  on  Che  1 1  am  Aiyar's  case  (5). 
It  was  a  suit  brought  against  the  Secre- 
tary of  State  by  a  dismissed  Sub-Inspec- 
tor of  Police  for  the  recovery  of  Us.  10,000 
as  damages  for  alleged  wrongful  dismissal 
by  the  Inspector-General  of  Police,  Ben- 
gal. In  his  plaint  the  plaintiff  contended 
that  his  dismissal  was  illegal  and  wrong- 
ful and  in  flagrant  disregard  of  all  the 
regulations  and  conditions  of  police  ser- 
vice. In  particular  he  alleged  that  no 
enquiry  was  held  as  contemplated  by  the 
Government  of  India  Act  and  the  rules 
framed  thereunder  The  defence  inter 
alias  was  that  the  plaint  disclosed  no 
cause  of  action  as  Government  had  every 
right  to  dismiss  its  officers  at  its  pleasure. 

(10)  A.  I.  B.  1927  Oal,  311=54  Oal.  44. 
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ships  of  the  Privy  Council  affirmed  the 
judgment  of  the  Supreme  Court  on  the 
ground  that  though  under  the  law  of  New 
South  Wales  as  well  as  of  England  the 
Crown  has  the  power  to  dismiss  its  ser- 
vants at  its  pleasure,  yet  part  3,  Civil 
Service  Act,  which  prescribed  the  pro- 
cedure to  be  followed  before  a  Civil 
Servant  could  be  dismissed  contained  pro- 
visions which  were  manifestly  intended 
for  the  protection  and  benefit  of  the 
officer  and  were  inconsistent  with  the 
importing  into  the  contract  of  service  the 
term  that  the  Crown  may  put  an  end  to 
it  at  pleasure.  At  p.  578  of  the  report 
their  Lordships  say  :  "In  that  case  they 
would  be  superfluous,  useless  and  delu- 
sive "  The  case  of  Gould  v.  Stuart  (11) 
is  distinctly  referred  to  by  Mookerji,  J., 
in  the  case  of  Ram  Das  Hazra  v.  Secy 
of  State  (9)  as  establishing  an  exception 
to  the  rule  that  all  public  servants  and 
servants  of  the  Crown  hold  their  appoint- 
ments at  the  pleasure  of  the  Crown  on 
the  ground  that  in  that  case  "£t  was 
otherwise  provided  by  Statute  "  It  does 
not  appeav  that  either  in  Ram  Das  case 
(9)  or  in  Ckellam  Aiyer's  case  (5)  or  in 
the  English  case  referrel  to  therein,  the 
Statute  in  question  or  any  rules  framed 
thereunder  ODntiined  any  provisions 
making  it  inconsistent  to  import  into  the 
contract  of  service  of  the  plaintiffs  in 
those  cases  the  term  that  their  service 
could  be  put  an  end  to  at  pleasure  That 
there  cm  be  such  an  exception  -to  the 
general  rule  that  servants  of  the  Crown 
hold  tlieir  office  at  the  pleasure  of  the 
Crown  has  again  been  recognized  in  the 
case  of  Jehangir  v.  Secy,  of  State  (12) 
where  Mr.  Justice  Tyabji  states  : 

"The  plaintiff  was  a  public  office i,  whose 
employment  was  one  which  could  only  be 
given  bo  him  by  bho  Sovereign  of  the  agonts  of 
tho  Sovereign.  Such  public  servants  hold 
their  oHicoi  at  the  pleasure  of  the  Sovereign 
and  ar.1  liable  bo  dismissal  at  1m  will  and 
pleasure,  if  the  power  of  dismissal  is  not 
limited  by  statutory  provision." 

My  attention  has  also  been  dro>wn  to 
an  unreported  decision  of  Boiman,  J.,  in 
Civil  Suit  No.  596  n/1917,  David  Joseph 
N.  P  Damson  v.  The  Trustees  for  the 
improvement  of  the  City  of  Bombay  I 
have  re  id  through  a  C3py  of  the  judg- 
ment handed  to  me  but  have  como  to  the 
conclusion  that  the  decision  in  that  case 
was  very  largely  influence!  by  the  fact 
that  there  was  a  contract  in  writing 


Buokland,  J.,  framed  the  following  pre- 
liminary issue  : 

11  Does  the  plaint  disclose  any  cause  of 
action  by  reason  of  any  regulation  or  regula- 
tions having  tha  force  of  law  and  providing 
for  tho  grounds  or  manner  in  which  the  plain- 
tiff oould  be  dismissed.11 

The  regulation  relied  by  the  plaintiff 
was  R.  14  of  the  Rules  regarding  the 
Civil  Services  in  India  ma.de  by  the 
Secretary  of  State  for  India  in  Council 
under  sub-S.  (2),  S.  96-B,  Government 
of  India  Act  which  provided  that  the 
dismissal,  removal  or  reduction  of  auy 
officer  should  except  in  certain  specified 
oases  be  preceded  by  a  properly  recorded 
departmental  enquiry  the  nature  of  which 
the  rule  proceeded  to  lay  down.  On  the 
hearing  of  the  issue  the  learned  Judge 
held  that  notwithstandiug  S.  96  (b), 
Government  of  India  Act,  1915,  which 
provided  that  every  person  in  the  Civil 
Service  of  the  Crown  of  India  held  office 
during  His  Majesty's  pleasure  the  pro- 
visions of  R.  14  of  the  Rules  regarding 
the  Civil  Services  in  Indi-a,  made  by  the 
Secretary  of  State  for  India  in  Council 
under  sub-S  (2),  S-  96  (b),  Government 
of  India  Act  which  are  manifestly  in- 
tended for  the  protection  and  benefit  of 
the  officer  are  inconsistent  with  importing 
into  the  contract  of  service  the  term  that 
the  Crown  may  put  an  end  to  it  at  plea- 
sure. At  p.  50  (of  54  Ctil.)  of  the  report 
the  learned  Judge  states  • 

11  Stated  in  other  words  what  it  comas  to  iq 
that  before  a  Police  Officer  may  be  dismissed, 
the  procedure  laid  down  by  B,  14  must  bo  fol- 
lowed. In  so  far  as  the  plaintiff  alleges  that 
such  regulation  was  not  complied  with,  the 
plaint  discloses  a  causa  of  action.1' 

The  case  mainly  relied  on  by  Buckland 
was  that  of  Gould  v.  Stuart  (11). 

In  that  case  the  Government  of  New 
South  Wales  in  answer  to  a  suit  for 
damages  brought  against  it  by  a  clerk 
who  had  entered  the  service  of  the  Gov- 
ernment under  the  New  South  Wales 
Civil  Services  Act  of  1884  and  been  dis- 
missed summarily  raised  as  preliminary 
pleas  (a)  :  That  the  declaration  disclosed 
no  cause  of  action  and  (b)  that  there  was 
nothing  in  the  provisions  of  the  Civil 
Service  Act  which  prevented  the  Govern- 
ment from  terminating  the  employment 
of  an  officer  under  it  at  any  time  The 
Supreme  Court  of  New  South  Wales  gave 
judgment  for  the  plaintiff  on  these  pre- 
liminary points.  On  appeal  their  Lord- 

(11)  [1896]  A.  0.  575=85~L.J.  Pra~82^75 
L.  T.  110. 


(12)  [1903]  27  Bom,  199=5  Bom.  L.  R.90. 


1929      ABRAHAM  REUBEN  v.  KARACHI  MUNICIPALITY.  (Lobo,  A.  J.  C.)     Sind  79 


under  the  terms  of  which  the  plaintiff  in 
that  o&se  entered  the  service  of  the  Im- 
provement; Trust.  The  decision,  there- 
fore, throws  no  light  on  the  matter  now 
under  consideration 

On  a  consideration  of  the  various  cases 
I  have  discussed  above,  I  have  come  to 
the  conclusion  that  the  learned  counsel 
for  the  plaintiff  has  succeeded  in  show- 
ing that  the  case  of  Chellam  Aiyar  v 
Corporation  of  Madras  (5)  is  entirely 
distinguishable.  R.  90  of  the  rules  and 
bye-laws  of  the  Karachi  Municipality 
which  provides  a  reasonable  opportunity 
being  given  him  of  being  heard  in  his 
defence  is  a  rule  made  under  the  provi- 
sions of  a  Statute,  the  rule  is  manifestly 
for  the  protection  and  benefit  of  officers 
and  servants  of  the  municipality  and  the 
existence  of  such  a  rule  is  inconsistent 
with  the  position  that  a  servant  of  the 
Karachi  Municipality  19  a  servant  at 
pleasure  who  may  be  dismissed  at  any 
time  without  notice  and  without  reason. 
The  provisions  of  R.  90,  in  my  opinion, 
constitute  a  statutory  restriction  or  limi- 
tation to  the  power  given  by  Statute  to 
the  defendants  to  dismiss  their  servants 
In  so  far  as  the  plaintiff  alleges  in  para.  8 
iof  his  plaint  that  the  provisions  of  R  90 
have  not  been  complied  with,  that  he  has 
not  bean  given  a  reasonable  opportunity 
of  being  heard  in  his  defence,  he  has  in 
my  opinion  a  ciuse  of  action. 

In  this  'view  of  the  matter  it  becomes 
necessary,  therefore,  to  determine  whe- 
ther the  plaintiff's  allegation  that  before 
his  dismissal  he  'was  not  given  a  reason- 
able opportunity  of  being  heard  in  his 
defence  is  at  all  well  founded.  I  have 
indeed  in  the  opening  portion  of  this 
judgment  set  out  in  chronological  order 
the  facts  leading  up  to  this  litigation, 
some  of  those  facts,  however,  call  now 
for  closer  attention  The  pi  until?  cannot 
but  have  been  aware  of  the  resolution  of 
the  Karachi  Municipality  Ex  5  appoint- 
ing a  sub-committee  to  investigate  tho 
charges  of  corruption  laid  against  some 
members  of  the  municipal  establishment 
I  feel  that  he  cannot  have  been  unaware 
that  he  was  one  of  the  members  of  the 
municipal  establishment  to  whom  the 
resolution  referred.  At  any  nite  any 
doubt  that  he  might  have  entertained  on 
the  subject  must  undoubtedly  have  bean 
dispelled  when  the  Corruption  Committee 
took  up  its  work  and  called  for  a  state- 
ment from  him  of  the  property  moveable 


and  immovable  acquired  by  him  during 
the  period  of  his  service  in  the  Karachi 
Municipality.  That  such  statement  was 
called  for  and  was  submitted  by  him  to 
the  Corruption  Committee  is  manifest 
from  Ex  12  the  reoor-1  of  the  plaintiff's 
examination  before  the  Corruption  Com- 
mittee which  is  based  on  the  statement 
submitted  by  him,  and  from  E\  51,  con- 
taining the  details  called  for 

Between  October  1919,  and  February 
1920,  the  plaintiff  was  examined  not  less 
than  six  times  by  the  Corruption  Com- 
mittee and  a  perusal  of  Ex.  12  the  record 
of  his  examination  makes  ib  clear  to  me 
and  it  must  have  been  clear  to  tue  plain- 
tiff at  the  time  that  the  object  of  that 
examination  was  to  elucidate  two  points 
whether  the  plaintiff  could  honestly  have 
acquired  during  the  period  of  his  service 
with  the  Municipality  the  property  move- 
able  and  immovable  declared  in  his  state- 
ment and  valued  at  about  Hs.  70,000  and 
whether  there  had  been  any  improper  re- 
lations and  connexions  between  the  plain- 
tiff and  contractors  dealing  with  the  Muni- 
cipality during  the  period  nf  hit  service. 

In  June  1920,  the  Corruption  Com- 
mittee submitted  its  report  Ex.  6  and  on 
30th  June,  a  copy  of  that  report  was  in 
the  plaintiff's  hands.  The  Committee's 
rinding  and  recommendations  so  far  as 
they  relate  to  the  plaintiff  are  contained 
in  para.  21  (i)  of  their  report  They  are 
very  clear  indoor! :  the  plaintiff  is  held  to 
be  dishonest  and  to  have  made  plenty  of 
money  in  Municipal  service,  the  Com- 
mittee recommend  than  ho  be  seriously 
dealt  with  By  Ex  8  a  copy  of  this  re- 
port was  forwarded  to  the  plaintiff  "for 
any  explanation  lie  may  have  to  give  " 

The  plaintiff  has  been  examined  and 
cross-examined  before  mo  at  great  length 
and  it  is  obvious  to  me  that  he  is  highly 
intelligent  individual,  fairly  educated  and 
possessing  quite  good  knowledge  of  Eng- 
lish [  cannot,  therefore,  rogard  as  seri- 
ous the  argument  advanced  by  his  learned 
counsel  that  the  plaintiff  w.is  no  lawyer 
but  a  mere  engineer  and  that  he  could 
not  be  expected  to  spell  out  of  a.  report 
covering  seven  pages  of  print  what 
charge  he  had  to  meet  and  what  explana- 
tion he  had  to  give  Such  an  argument 
is  further  met  by  the  plaintiff's  explana- 
tion Ex.  9  itself  which  cleirly  indicates 
that  the  plaintiff  well  understood  that 
the  finding  against  him  and  the  charge  he 
had  to  meet  was  that  he  had  made  money 
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dishonestly  during  his  service  with  the 
Municipality. 

There  was  in  my  opinion,  therefore,  a 
definitely  laid  chartfo  against  the  plaintiff 
which  he  was  given  an  opportunity  to 
meet.  It  has  been  argued  that  seven  days 
was  not  a  reasonable  opportunity  to  the 
plaintiff  to  meet  a  charge  or  be  heard  in 
his  defence.  The  answer  to  this  argu- 
ment is  that  the  plaintiff  never  asked  for 
a  day  more  but  submitted  Ex.  9  on  7th 
July  as  the  only  explanation  he  had  to 
offer.  Evdn  on  3rd  December  1920,  when 
the  plaintiff  had  been  asked  by  the 
Managing  Committee  to  resign  he  states 
in  reply  Ex.  15, : 

"I  am  quite  prepared  to  defend  and  prove 
that  the  allegations  made  were  quite  false  and 
without  foundation." 

By  "allegations"  he  can  only  mean  the 
finding  of  the  Corruption  Committee  that 
he  was  dishonest  and  had  made  plenty  of 
money  in  Municipal  service.  Till  the 
date  of  his  handing  over  charge  at  the 
end  of  December  1920,  the  plaintiff  never 
offered  any  explanation  or  defence  other 
than  Ex.  9  to  which  I  have  referred 
above.  On  these  facts  I  feel  no  hesita- 
tion in  holding  that  the  plaintiff  was  af- 
forded from  start  to  finish  a  reasonable  op - 
portunity  which  fully  complied  with  the 
requirements  of  It  90  and  that  the  plain- 
tiff deliberately  chose  not  to  defend  him- 
self against  the  general  charge  of  dis- 
honesty laid  against  him  but  contented 
himself  with  a  show  of  readiness  to  meet 
what  he  knew,  the  defendants,  and  before 
them  the  Corruption  Committee  were  not 
in  a  position  to  formulate  specific  in- 
stances when  the  plaintiff  had  accepted 
bribes  or  been  corrupt. 


To  summarise  the  position  the  plaintiff 
has  been  dismissed  from  the  service  of 
the  Karachi  Municipality  by  virtue  of  the 
powers  vested  in  the  Municipality  by 
reasons  of  8s  184  and  46  (e),  Bombay 
District  Municipal  Act.  One  of  the 
conditions  and  limitations  attached  to 
the  exercise  of  that  statutory  powers  is 
that  plaintiff,  before  he  can  be  dismissed 
must  have  a  reasonable  opportunity  of 
being  heard  in  his  defence.  This  condi- 
tion has  been  entirely  fulfilled.  The 
plaintiff  had  a  right  of  appeal  against  the 
Managing  Committee's  order  of  dismissal. 
This  right  he  has  availed  himself  of  and 
his  appeal  has  been  dismissed.  The 
question  remains  in  this  .state  of  facts 
and  in  these  circumstances  :  has  the 


Court  jurisdiction  to  decide  whether  the* 
plaintiff  has  been  rightly  or  wrongly  dis- 
missed °  The  question,  I  must  confess,, 
is  a  difficult  one,  and  the  oonolusioiy 
I  have  arrived  at  is  nob  free  from  doubt. 
On  the  one  hand,  the  authnri  ties  cited  by 
the  learned  counsel  for  the  plaintiff  in 
support  of  his  position  that  the  jurisdic- 
tion of  the  Court  to  determine  whether 
the  plaintiff  has  been  rightly  or  wrongly 
dismissed  is  unfettered  by  anything 
contained  in  the  Bombay  District  Muni- 
cipal Act  or  in  any  rules  or  bye-laws 
framed  thereunder  appear  to  me  to  be  of 
lib  tie  assistance 

Andrews  v.  Mitchell  (13)  was  a  case 
under  the  Friendly  Societies  Act  of  1896, 
The  plaintiff  Mitchell  had  been  expelled 
from  the  Foresters'  Friendly  Society 
without  any  charge  being  framed  against 
him.  By  the  rules  of  the  Society  no 
members  could  be  expelled  unless  a 
charge  was  framed  against  him  and  he* 
had  been  proved  guilty  on  that  charge. 
Their  Lordships  of  the  Privy  Council 
affirming  the  decision  of  the  Court  of 
appeal  held  that  the  plaintiff's  expulsion 
was  without  jurisdiction  Lord  Robert- 
son stated  : 

11  The  Act  of  1896  has  not  given  carte 
blanche  to  the  tribunals  of  these  Societies  to 
pronounce  decisions  which  shall  be  exempt 
from  examination  in  Courts  of  Law.  The 
decisions  protected  from  review  are  constitu- 
tional decisions — decisions  pronounced  ac- 
cording to  the  rules  ...  registered  under  the 
Friendly  Societies  Acts." 

It  was  the  entire  departure  from  those 
rules  which  was  held  to  invest  a  Courb  of 
law  with  jurisdiction.  Cassel  v.  Lnglis 
(14)  was  a  stock  exchange  case.  The- 
decision  of  Astbury,  J.,  is  summed  up  as 
follows  : 

11  I  am  of  opinion  that  the  contract  g*ve  to 
the  Committee  the  right  to  decide  how  v  i J  by 
what  procedure  they  would  carry  o  IG  the 
fiduciary  duty  committed  to  them,  whnr.b  ?r  an. 
objection  under  B.  35  had  been  lodged  or  uotr 
and  in  the  absence  of  evidence  to  tii-  con- 
trary, I  cannot  say  that  they  departed  in  .my 
way  from  what  the  law  requires  of  tiia^n  in 
this  respect,  but  must  assuma  that  tiny,  act- 
ing honestly,  came  to  the  conclusion  for  dome 

good  and  sufficient  reason 

that  the  plaintiff  was  not  eligible  for    ra-  elec- 
tion." 

The  deoisicfti,  if  anything,  is  a^.iinsfr 
the  plaintiff. 

In  Thompson  v.  New  South  Wale* 
Branch  of  the  British'! Medical  Aswoia- 

(13)  [1905]  A.  0.  78=91   L.  T.   6d7=74    L.  J. 
E.  B.  383. 

(14)  [1916]  2  Oh.    211="86  L.  J.   Oh.  569-32 
T,  L.  R,  555=8114  L.  T.  985. 
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tion  (15)  the  main  point  raised  wan  that 
the  rules  set  out  ia  the  Articles  of  Asso- 
oiatioa  relating  to  the  expulsion  of  mem- 
bers was  illegal  as  being  in  restraint  of 
trade  and,  therefore,  void.  The  plaintiff 
further  alleged  libel  and  claimed  dama- 
ges therefor. 

None  of  these  cases  relate  to  servants 
of  the  Grown  or  to  servants  appointed  in 
virtue  of  power?  granted  by  Statute  ; 
none  of  them  can,  therefore,  be  regarded 
as  an  authority  really  bearing  on  the 
point  now  under  discussion.  They  do  in 
general  lay  down  that  bodies  like  the 
Stock  Exchange,  Friendly  Societies, 
Medical  Associations,  which  in  some 
cases  exercise  under  their  rules  and  regu- 
lations quasi-judicial  functions,  are  re- 
quired by  law  to  exercise  these  functions 
with  due  regard  to  natural  justice  and 
equity,  and  that  Courts  of  law  have 
jurisdiction  to  interfere  where  their  de- 
cisions are  contrary  to  natural  justice 
and  equity;  but  they  can  be  of  little  as- 
sistance in  determining  to  what  extent, 
if  any,  a  Court  of  law  has  jurisdiction  to 
interfere  in  questions  between  master 
and  servant,  where  the  master  is  the 
Crown  or  a  public  body  empowered  by 
Statute  to  employ  and  dismiss  servants. 

In  the  same  category  must  be  placed 
the  two  Indian  cases  relied  on  by  the 
learned  counsel  for  the  plaintiff  :  Moha- 
med  Kalim-ud-din  v.  Stewart  (16)  a 
stock  exchange  case,  and  Gompertz  v. 
Goldingham  (17)  a  club  case. 

Lastly  the  case  of  Satish  Chandra 
Das  v.  Secretary  of  State  for  India  (10) 
is  of  no  assistance  as  the  case  whon  re- 
ported had  not  proceeded  beyond  the 
stage  of  the  preliminary  issue  to  which 
reference  has  been  made  before 

On  the  other  hand,  the  learned  pleader 
for  the  defendants  has  been  unable  to 
refer  me  to. any  authority  other  than  the 
case  of  Chellam  Aiyar  v  Corporation  of 
Madras  (5)  and  the  English  rulings  cited 
therein  as  supporting  his  position  that 
the  Court  has  no  jurisdiction  to  deter- 
mine whether  the  plaintiff  has  been 
rightly  or  wrongly  dismissed.  Chellam 
Aiyar's  case  (5),  as  I  have  shown  before, 
is  distinguishable,  and  with  all  respect 
to  the  learned  Judges  that  decided  it  I 
"(15)  [1924]  A.  0.  764=93  L.  J.  P.  C.  303=68 
S.  J.  518=131  L.  T.  162=40  T.  L.  R. 
506. 

(16)  [1920]    47    Gal.    623—56    I.  0.    556=31 
0.  L.  J.  247. 

(17)  [1886]  9  Mad.  319. 
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think  the  propositions  they  lay  down  are- 
too  broadly  stated. 

The  point,  it  appears  to  me,  must  be 
determined  on  a  consideration  of  general 
principles. 

It  is  difficult  to  understand  why  Sta- 
tute like  the  Bombay  District  Municipal 
Act  should  specially  invest  municipali- 
ties with  power  to  appoint,  fine,  reduce, 
suspend  or  dismiss  officers  or  servants, 
and  require  elaborate  rules  to  be  framed 
regulating  the  appointment,  etc  .  of  offi- 
cers and  servants  if  the  legal  relations 
between  these  officers  and  servants  and 
the  body  empowered  by  the  statute  to  ap- 
point and  dismiss  them  remain  the  ordi- 
nary legal  relations  existing  between  any 
ordinary  master  and  servant.  To  my  mind 
the  object  can  only  be  in  order  to  create 
special  legal  relations  between  these 
bodies  so  empowered  and  their  officers 
and  servants  suspending  the  ordinary 
legal  relations  of  master  and  servant 

Again  it  is  difficult  to  understand  why 
a  municipality  should  be  empowered  by 
statute  to  frame  rules  and  bye-laws  hav 
ing  the  force  of  law  empowering  particu- 
lar high  placed  officers  to  dismiss  officers, 
servants,  providing  an  appeal  to  a  higher 
tribunal  against  an  order  of  dismissal, 
requiring  that  the  officer  or  servant  pro- 
posed to  be  dismissed  be  afforded  ;iu 
opportunity  of  defending  himself,  if  ths 
officer  or  servant  dismissed  can  in  fc he- 
exercise  of  his  ordinary  civil  rights  have 
the  question  whether  he  had  been  rightly 
or  wrongly  dismissed  determined  by  the* 
civil  Court  To  my  mind  again  the  ob- 
ject can  only  be  to  supersede  the  common- 
law  right  of  a  servant  to  have  such  ques- 
tions determined  by  a  Court  of  law  and 
to  provide  instead  domestic  tribunals  the 
decision  of  the  highest  of  which  should, 
be  final  and  binding  of  such  officers  and 
servants 

Again  an  officer  or  servant  of  a  munici- 
pality is  a  public  servant,  his  conduct  or 
misconduct  in  the  discharge  of  his  duties 
affects  the  public  and  their  interests  It 
would  be  highly  inconvenient,  nay  scan- 
dalous, if  every  question  relating  to  the 
misconduct  or  corruption  6f  a.  public 
servant  in  the  discharge  of  his  duties  had 
to  be  investigated  in  a  Court  of  law.  On 
the  other  hand,  a  municipality  owes  a 
duty  to  the  public  in  the  matter  of  their 
officers  and  servants,  that  they  should  b& 
honest  and  fit  and  proper  for  the  office 
held  by  them  It  would-  be  impossible 
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{or  a  municipality  to  discharge  their  duty 
in  this  regard  to  the  public  if  every  ac- 
tion taken  by  them  in  the  control  of 
their  officers  and  servants  was  liable,  to 
be  contested,  investigated  and  scrutini- 
zed by  a  Court  of  law  The  woris  of 
Lord  Denman  in  the  case  of  R  'v.  Dar- 
hngton  School  Governors  (18)  are  to  my 

very  apt  in  this  regard  He  s.iid: 
They  " — that  is  the  governing  body — 
"  &re  bound  to  remove  any  maator  whom  ac- 
cording to  their  sound  discretion,  they  think 
unfit  and  improper  for  the'oftice  and,  as  that 
discretion  may  possibly  DO  well  exorcised  for 
defects  of  various  kinds  not  amounting  to  mis- 
conduct, ao  there  may  bo  misconduct,  in- 
capable of  proof  by  witness  but  fully  known  to 
the  governors  themselvea§oa  which  they  could 
not  abstain  from  exercising  their  power  of 
removing  the  master  without  ths  abandonment 

of  their  duty they  might    he  renqon- 

Ably  satisfied  of  the  truth  of  the  charges 
without  possessing'any  means  of  proving  them 
by  evidence." 

It  is  on  a  consideration  of  these  gene* 
ral  principles  that  I  have  come  to  the 
•conclusion  that  on  the  facts  of  this  case 
and  in  the  circumstances  thereof,  both  of 
which  I  have  laid  out  above  in  detail, 
the  Court  has,  by  reason  of  the  provisions 
,of  the  Bombay  District  Municipal  Act 
,and  the  rules  and  bye- laws  framed  by 
'the  Karachi  Municipality  thereunder, 
'and  to  which  I  have  made  special  refer - 
jence,  no  jurisdiction  to  decide  whether 
the  plaintiff  has  been  rightly  or  wrongly 
dismissed  I  would  go  further  and  hold 
in  general  that  in  a  suit  for  damages  for 
wrongful  dismissal  brought  by  an  officer 
or  servant  of  the  Karachi  Municipality 
'against  the  municipality,  once  the  Court 
jis  satisfied,  that  the  plaintiff's  dismissal 
jhas  been  in  accordance  with  the  rules  and 
jbye-laws  of  the  municipality,  it  has  no 
i jurisdiction  to  probe  any  further  into  the 
'question  and  the  plaintiff's  suit  must  be 
'dismissed 

It  is  unnecessary  for  me  in  the  view  I 
have  taken  to  determine  what  th^-posi- 
tion  would  be  if  in  such  a  case  a  Court 
came  to  the  conclusion  that  the  plaintiff's 
•dismissal  had  been  wanton  and  in  utter 
disregard  of  the  rules  and  bye- laws  of  the 
municipality.  It  seems  to  me,  however, 
-that  in  such  a  case  the  municipality 
would  forfeit  the  protection  and  privi- 
leges afforded  to  them  hy  Statute  and 
-that  the  plaintiff  would  be  entitled  to 
succeed  as  in  an  ordinary  suit  between 
master  and  servant  for  wrongful  dis- 

Tnisflal. 

<18)  [1944]  6  Q.  B.  682=*U  L.  J.  Q.  B.  G7. 


I,   therefore,    answer    issue   1   in  the 
negative 

My  finding  on  this  issue  is  sufficient  to 
dispose  of  the   suit  ;  but  this   litigation 
is  not  likely  to  end  here  ;  the  suit  is  one 
of  1921,  and  in  the  event  of  an    appellate 
Court  taking  on  the  question  involved  in 
issue  No.  4  a  view  different  from  mine,  I 
feel  they   should   have   before  them   my 
findings  on  all  the  points  involved  in  the 
suit    so  as  to  obviate  the    necessity  of    a. 
remand.    I,  therefore,  proceed  to  consider 
the    remaining    issues.     (The    judgment 
then  proceeded  to   consider  issue  5   as  if 
whether  the  plaintiff  was  wrongfully  and 
illegally  dismissed)      I  have  not  come    to 
a  finding  on  the  material  before  me  whe- 
ther the  plaintiff  has  amassed  his  wealth 
honestly    or   dishonestly.     The    point  is 
whether  before  the  Managing  Committee 
of  the  municipality  which  dispensed  with 
the  plaintiff's  services  there  was  material 
on  which  they  could  honestly  come  to  the 
conclusion  that  the  plaintiff  could  not  by 
fair   means  have  acquired    the   property 
he  admittedly  possessed.  As  to  the  charges 
of    improper    relations    with    municipal 
contractors,    there    was    material    before 
the     Corruption      Committee      and     the 
managing   committee    that    the   plaintiff 
was  badly  mixed  up  with  at  least  two  con- 
tractors   dealing  with  the  municipality, 
Badrudin  Budhabhoy    and  Kabla    Umar. 
This  point    has  been  brought  out  in   fur- 
ther  detail  in   the    cross-examination  of 
the  plaintiff  in  this  Court.    I  do  not  pro- 
pose to  go  into  this  matter  at  any    length 
as  I  think  it  is  unnecessary  for  me  to  do 
so.     I  cannot  help  concluding,    however, 
that  the   admissions  made  by  the   plain- 
tiff   cast  a   cloud    of    suspicion   over    his 
dealings  with  both  these  contractors. 

Now,  the  plaintiff  in  his  plaint  has 
imputed  no  malice  to  the  members  of  the 
Managing  Committee  of  the  Karachi 
Municipality  who  dismissed  him  ;  and 
this  being  so,  I  cannot  seriously  regard 
the  insinuations  made  against  Messrs, 
Dipchand  Ojha,  Grhulam  Hussain  Kassim, 
Jam  shed  Mehta  and  Qhulamali  Chagla  in 
their  cross-examination  by  the  learnort 
counsel  for  the  plaintiff  The  plaintiff 
alleges  the  dismissal  was  wrongful  that 
is  unjustifiable  Can  it  be  said  that 
with  the  materials  before  them,  and  to 
which  I  have  referred  in  so  much  detail, 
their  dismissal  of  the  plaintiff  was 
wrongful  and  illegal  ?  As  stated  by  their 
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Lordships   of  the   Privy  Council    in    the 
case  of  CLouston  ft  Co.  Ltd.  v.  Carry  (19): 

"there  IB  no  fixed  rule  of  law  defining  the 
degree  of  misconduct  which  will  justify  dis- 
missal from  service." 

Much  will  depend  on  the  nature  of  the 
misconduct  and  the  nature  of  the  duties 
to  be  performed  by  the  person  dismissed 
In  the  present  case  the  plaintiff  was  a 
trusted  officer  of  the  Karachi  Municipa- 
lity, a  fpublic  servant  owing  duties  not 
only  to  his  employers  but  to  the  public 
generally.  I  feel  no  hestitation  in  sta- 
ting that  on  the  materials  before  them 
the  Managing  Committee  of  the  Karachi 
Municipality  were  justified  in  the  action 
they  took  My  answer  to  issue  5  is, 
therefore,  in  the  negative. 

Issues  7  to  11  may  well  be  dealt  with 
together  ;  they  involve  the  one  question. 
What  damages  is  the  plaintiff  entitled  to 
if  the  Court  having  jurisdiction  to  do  so 
were  to  hold  that  the  plaintiff  had  been 
dismissed  wrongfully  and  illegally.  It 
is  entirely  unnecessary  to  discuss  these 
issues  individually  or  to  record  a  finding 
on  each  of  them  as  the  learned  counsel 
for  the  plaintiff  has  admitted  that  the 
plaintiff  does  not  claim  the  specific  sums 
shown  by  him  in  the  annexure  to  the 
plaint,  but  that  these  particulars  are  in- 
tended merely  te  furnish  a  basis  for 
determining  the  measure  of  damages. 
These  issues  in  fact  appear  to  have  been 
drawn  under  a  misapprehension. 

Now,  every  master  has  an  inherent 
right  to  dispense  with  the  services  of  his 
servant  with  reasonable  notice.  As  to  what 
is  reasonable  notice  depends  on  the  nature 
of  the  servant's  employment  When 
this  is  determined,  the  measure  of  dam- 
ages is  what  the  servant  would  have 
earned  in  the  employment  of  his  master 
during  the  period  of  the  notice.  This  I 
think  is  a*  proposition  of  law  which  can- 
not be  disputed,  in  fact,  the  learned 
counsel  for  the  plaintiff  conceded  this 
position  and  confined  his  final  arguments 
on  the  issue  of  damages  to  the  point  as  to 
what  in  the  plaintiff's  case  should  be  re- 
garded as  reasonable  notice.  The  case  of 
Maw  v.  Jones  (20)  which  appears  to  have 
laid  down  a  contrary  principle  has  been 
practically  overruled  in  Addis  v.  Gramo- 


(19)  [1906]    A.  0.  122=75  L.  J.  P.  C.    20=54 
W.  B.  882=22  T.  L.  R.  107=93  L.  T.  706. 

(20)  [1890]  25  Q.  B.  D.   107=59  L.   J.  Q.  B. 
542=38  W.  B.  716=54  J.  P,  727. 


phone  Co   (21)  where  their  Lordships  of 
the  Privy  Council  held  that  : 

11  Where  a  servant  is  wrongfully  dismissed 
from  bis  employment  the  damages  for  fche 
dismissal  cannot  include  compensation  for  the 
manner  of  the  dismissal,  for  his  injured  feel- 
ings, or  for  the  loss  ho  may  sustain  from  the 
fact  that  the  dismissal  of  itself  makes  it  more 
difficult  for  him  to  obtain  fresh  employment." 

In  Manubens  v.  Leon  (22)  a  hair 
dresser's  assistant  on  a  weekly  wage  mit 
with  an  implied  term  that  he  was  to 
receive  tips  was  held  entitled  to  claim  as 
damages  for  wrongful  dismissal  in  addi- 
tion to  a  week's  wages  an  amount  in 
respect  of  the  loss  of  the  tips  which  he 
would  have  received  but  for  the  wrongful 
dismissal  In  Orundy  v.  Sun  Printing 
and  Publishing  Association  (23)  a  year's 
notice  was  considered  reasonable  for  an 
Editor  of  a  newspaper  and  damages  were 
awarded  on  that  basis.  In  the  case  of 
Municipality  of  Tatta  v  Assanmal 
Chandoomal  (4)  three  months  salary  was 
awarded  as  damages  to  the  plaintiff  who 
was  the  Secretary  of  a  Small  Munici- 
pality In  a  footnote  at  p  97  of  Vol.  20 
of  Halsbury's  Laws  of  England  there  is 
a  whole  collection  of  cases  showing  what 
period  of  notice  has  in  decided  cases  been 
held  to  be  reasonable  for  persons  em- 
ployed in  various  trades  and  professions. 

Bearing  in  mind  the  nature  of  the 
plaintiff's  employment,  and  after  con- 
sidering the  cases  I  have  referred  to 
above,  I  should  in  this  case,  had  I  not 
decided  issues  4  and  5  against  the 
plaintiff,  have  awarded  him  12  months' 
salary  at  Es  335  per  month  (Es  280 
plus  45  plus  Es  20),  as  damages  for 
wrongful  dismissal  Unfortunately  for 
the  plaintiff  I  have  found  on  issues 
4  and  5  against  him  and  his  suit 
must,  therefore,  be  dismissed  with  costs. 

R.K. Suit  dismissed. 

(21)  [1909]  A.  G.  488=78  L.  J.  K.  B.  1122=101 
L.  T.  466. 

(22)  [1919]  1  K.  B.  208=88  L.  J.   K.   B.  311= 
63  S.  J.  102=35  T.  L.  R.    94=»120  L.    T. 
279. 

(23)  [1916]  33  T.  L.  R.  77. 
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Chetoomal  Bulchand  and  others — Res 
pond  en  ts .  1 

v 

Shankerdas  Girdhanlal  and    others — 
Respondents  2. 

Judl.  Miso  No  348  of    1928,   Decided 
on  28th  January  1929. 
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*  (a)  Arbitration  Act,  S.  4  —  Option  to 
submit  to  arbitration  exerciieable  by  one 
party  only— Award  is  valid. 

Section  4,  Arbitration  Act,  like  S.  '27  Arbi- 
tration Act  5-2  and  53  Viet.  C.  49,  only  re- 
quires an.  agreement  in  writing  to  submit 
prosent  or  future  differences  to  arbitration 
and  provided  the  agreement  is  a  valid  agree- 
ment in  wribmg  it  makes  no  difference  whe- 
ther the  provision  for  the  submission  of  prna- 
er£  or  future  differences  to  arbitration  is 
umi'unditionil  or  subject  to  a  contingency, 
iiich  as  the  exercise  of  an  option  by  one  of 
the  parties  .  Woodall  v.  Pearl  Assurance  Co., 
(1919)  1  K.  B.  593,  Foil.  [P  84  G  2] 

(b)  Specific  Relief  Act  S.    19  —  Mutuality 
—Principle  does  not  apply   in   India. 

The  doctrine  of  mutuality  which  was  one 
of  the  defences  in  English  Law  to  an  action 
for  specific  performance  baa  been  deliberately 
left  out  from  the  Specific  Belief  Act  by  the 
legislature  and  it  is  not  applicable  to  India  , 
5  S.  L.  R.  61  Rel.  on,  [P  84  G  2  ;  P  85  G  1] 

(c)  Contract    Ait,    5.   2   (i)  —  Mutuality- 
Doctrine  of— S.  2  (i)  does  not  incorporate. 

Section  2  cannot  be  invoked  as  a  clause 
importing  the  doctrma  of  "  mutuality  "  into 
the  law  of  contract  in  India.  [£>->  G  1] 

Snkishindass  II,  Lulla  — for  Respon- 
dents 1. 

Kimatrai  Bhojraj  —  for  Respon- 
dents 2. 

Judgment  — •Mr.Kimafcrai  has  pressed 
the  following  objections  on  behalf  of 
respondent  2.  He  contends  thab  there 
was  no  valid  submission  inasmuch  as  the 
arbitration  clause  in  the  agreement  gave 
one  of  the  parties  only  an  option  to  have 
the  dispute  referred  bo  arbibrabion  and 
and  not  the  obher  It  is  contended  bhab 
in  order  bo  consbibube  a  submission  wibh- 
in  bhe  meaning  of  S  4,  Arbibration  Acb, 
'there  musb  be  be  an  unqualified  agree- 
ment bo  refer. 

Reliance  is  placed  in  this  connexion  on 
the  ]udgmenb  of  the  Bombay  High 
Courb  in  Burjor  v.  Ellerman  City  Lines 
Ltd  (1)  in  which  Macleod,  C  J  ,  ex- 
pressed bhe  obiter  opinion  bhab  if  bhere 
had  been  an  agreement  bo  refer  any  dis- 
putes which  might  arise  bo  bhe  arbitra- 
tion of  named  arbibrabors  ab  bhe  opbion 
of  one  of  the  parties  he  would  hesibate 
before  holding  bhab  bhab  was  a  submis- 
sion within  bhe  proper  meaning  of  bhe 
term. 

Ib  is  contended  bhat  a  condition  prece- 
dent to  a  valid  submission  is  bhab  either 
party  in  case  of  a  dispube  arisiug  on  bhe 
•contract  is  at  liberby  to  bake  the  neces- 
sary steps  bo  geb  bhe  dispube  decided  by 
Arbitration. 

(1)  A.  I.  B.~1925  Bom.  449=^49  Bom.  854! 


The  definibion  of  "  submission,  "  how  - 
ever,  is  the  same  under  the  Indian  Arbi- 
trabion  Aob  9  of  1899  us  under  S.  27 
Arbibrabion  Acb  52  and  53  Viet.  C  49 
and  ib  was  held  by  bhe  Courb  of  appeal 
in  Woodall  v.  Pearl  Assurance  Co  (2) 
thab  a  clause  in  an  agreement  which  pro- 
vided that  in  bhe  evenb  of  one  of  the 
parties  viz  ,  an  insurance  company  re- 
quiring arbitration  the  award  of  bhe 
arbitrabor  was  bo  be  a  condibion  prece- 
denb  bo  any  righb  of  acbion  in  the  assured 
consbituted  a  valid  condibion  precedenb 
to  the  maintenance  of  an  acbion. 

Ib  has  been  suggested  bhab  this  Wag  an 
obiber  opinion  and  bhab  the  real  mabber 
for  decision,  was  whebher  defendanb  could 
repudiate  liability  under  the  policy  on 
the  ground  bhab  the  assured  had  rnisdes- 
cribed  his  occupation  and  at  bhe  same 
birne  avail  himself  of  bhe  arbibra- 
bion clause.  A  reference  bo  bhe  judg- 
menbs,  however,  shows  that  although  bhis 
was  one  of  bhe  contenbions  ib  wag  only 
one  of  bhem  and  the  Court  for  the  pur- 
pose of  deciding  the  appeal  construed 
bhe  o.r  bit  rat  ion  clause  and  held  thab  ib 
gave  Lhe  insurance  company  an  opbion 
bo  refer  and  bhen  decided  thab  nobwibh- 
sban'lmg  bhis  fact  bho  agreement  creabod 
a  valid  condibion  precedonb  bo  bhe  mam- 
benanco  of  an  acbion. 

Secbion  4,  Arbitrabion  Act  like  S  27i 
Arbitration  Act  52  and  -33  Viet  C.  49 
seerns  to  me  only  to  require  an  agree- 
ment in  writing  to  submit  present  or 
future  differences  to  arbitration  and  pro- 
vided the  agreemenb  is  a  valid  agreemenb 
in  writing  ib  seem?  bo  me  to  make  no 
difference  whether  the  provision  for  the 
submission  of  present  or  future  differ- 
ences to  arbitration  is  unconditional  or! 
subject  to  a  contingency,  such  as  the 
exercise  of  an  option  by  one  of  the 
pa,rbie-3. 

It  is  contended,  bhab  a  one-sided  op" 
tioti  is  an  infringmenb  of  the  doctrine  of 

mutuality.  "  tt  was,  however,  pointed 
oub  by  a  Bench  of  this  Courb  in  Kewal- 
ram  Ganshamdas  v  Donald  Graham  & 
Co.  (3)  bhat  bhe  doctrine  of  mubuality 
which  was  one  of  bhe  defences  in  English 
Law  to  an  action  for  specific  perfor- 
mance has  been  delibeiately  left  oub  from 

(2)  [1919]  1  K.  B.  593=88  L.  J.  K.  ,  B.   706-= 

120  L.  T.  550=03  S.  J.  352=83  J.  P.    125 
21  Com.  Gaa.  237. 

(3)  [1911]  5  S.  L.  R.  61=10  I.  0.  211. 
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bhe  Specific  Belief -Act  by  the  legislature 
and  that  it  is  not  applicable  to  India 

It  is  lastly  contended  that  under  the 
provisions  of  S  2  (i),  Contract  Act,  since 
the  agreement  to  refer  was  enforceable 
by  one  of  the  parties  thereto  but  not  at 
the  option  of  the  other,  it  was  a  'contract 
voidable  at  the  option  of  the  party  on 
whom  the  agreement  conferred  no  op- 
tion. But  S  2  (i),  Contract  Act  says 
nothinfe  of  the  sort  The  marginal  note 
to  the  section  is  "  Interpretation  clause  " 
and  the  section  merely  explains  what  is 
mea,nt  by  a  proposal,  a  promise,  promisee, 
consideration  for  fche  promise,  an  agree- 
ment, reciprocal  promises,  void  agree- 
ment, contract,  and  n  voidable  contract 
S.  2  cannot  possibly  be  invoked  as  a 
clause  importing  the  doctrine  of  "  mutua- 
lity "  into  the  law  of  contract  in  India, 
I  am  of  opinion  that  there  is  no  force  in 
the  objection  raised  on  behalf  of  respon- 
dent. 2 

An  application  is  now  made  on  big  be- 
half that  the  Court  will  under  the  power 
•conferred  by  the  proviso  to  S  9  (b), 
Arbitration  Act,  set  asidn  the  appoint- 
ment Et  seama  to  me  doubtful  whether 
fcho  proviso  to  S  9  (b)  has  any  applica- 
tion The  sole  arbitrator  was  not  ap- 
pointed, in  pursuance  of  Cl.  (b),  as  re- 
•quirod  by  fche  proviso  ,  he  was  appointed 
in  the  exercise  of  a  rnwer  created  in  the 
agreement.  In  other  words,  he  was  ap- 
pointed in  the  exercise  of  an  express 
power  agreed  to  by  the  parties,  and  not 
in  the  exercise  of  a  power  implied  by 
statute  But  even  if  the  Coiut  has 
power  the  present  does  not  appear  to  be 
a  fit  case  in  which  to  exercise  it 

On  Ijfch  September  1928  Messrs.  Sri- 
kisandas  and  Co  ,  the  pleaders  of  Messrs 
Chetoomal  Bulchand  wrote  to  respon- 
dent 2  informing  them,  that  Messrs 
Chetoomal  Bulchand  appointed  Bhai 
Thakurdaa  Mulohand  as  their  arbitrator 
and  calling  on  respondent  2  to  nominate 
«in  arbitrator  within  7  days.  On  22nd 
September  Messrs  N  G  Dalai  and  Co  , 
a  firm  of  Bombay  solicitors  wrote  in 
reply  that  it  was  not  a  question  which 
required  to  be  settled  by  arbitration  and 
that  their  clients  were  not  bound  to  do 
so  On  4th  October  Messrs.  Srikishindas 
and  Co ,  wrote  that  their  clients  ap- 
pointed their  arbitrator  as  the  sole  arbi- 
trator. On  19th  October  1928  Mr. 
Chatar  Beharilal,  advocate  of  respon- 
dent 2  sent  a  telegram  addressed  to 


Chetoomal  Bulchand  stating  that  his 
clients  appointed  Dwarkadas  of  Kodhro- 
mal  Jethanand  as  their  arbitrator. 

This  was  three  days  before  the  first 
hearing  and  4  days  before  the  award,  and 
no  application  was  made  under  the  pro- 
viso to  3  9  (b)  to  set  aside  the  appoint- 
ment of  the  sole  arbitrator  until  14th 
January  1929  nearly  three  months  after 
the  award.  The  only  reason  urged  in 
support  of  the  application  is  that  respon- 
dent 2  was  a  "  few  days  "  late  in  ap- 
pointing his  arbitrator  The  correspon- 
dence, however,  shows  that  he  was  a 
few  "  weeks  "  late  I  fchink  it  would  be 
utterly  unreasonable,  on  such  a  feeble 
pretext,  to  set  aside  an  appointment  long 
after  the  award  was  made  The  applica- 
tion is  dismissed  The  award  will  re- 
main filed  with  costs  on  respondent  2. 

D  D  Application  dismissed. 
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Haji  Abdul  Latif   and    others — Plain- 
tiffs 


Suleman  Umar    ami    another — Defen- 
dants 

Civil  Suit  No  491  of  1922,  Decided 
on  22nd  April  19U7. 

(B)  Partnership  —  Partner  employing  hii 
own  capital  in  partnership  business  should 
be  given  interest  on  it  while  making  up  busi- 
ness account 

Where  HI  partner  invokes  capital  of  his  own 
in  fche  partnership  business,  he  should  in 
equity  be  Allowed  to  chaigc  interest  on  bhe 
capital  so  employed  in  making  up  the  profit 
and  loss  account  of  busmass.  (Obiter)  .  Ex 
parte  Chippendale,  (18.33)  Oh  4  D.  M.  and  G. 
10,  36,  Foil  [P  87  C  2J 

(b)  Partnership — Goodwill — Meaning  of. 
The  goodwill    of     a    business    means   every 

atiirrriibtive  advantage,  as  contrasted  with 
negative  advantage  that  has  been  acquired 
in  carrying  on  the  business,  whether  con- 
nected with  the  premises  of  the  business  or 
its  name  or  style  and  everything  connected 
with  or  carrying  with  it  the  benefit  of  the 
business  ,  Crutttucll  v.  Li/e,  (1810)  17  Ves.  335  : 
Trego  v.  Hunt,  (181)6)  A.  C.  7,  Cons.  , 
Churtonv.  Douglas,  (lS59)  -12S  L.  J.  Ch.  84, 
Foil.  [P  88  C  1] 

(c)  Partnership    —  Goodwill    —  Effective- 
ness of  possible  competition  should    be    main 
factor  in  valuing  goodwill. 

The  effectiveness  of  possible  or  probable 
competition  should  be  one  of  the  main  deter- 
mining factors  in  the  valuation  of  goodwill. 

[P  88  0  2] 
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should,  be   Allowed    nothing     for   rent,    light, 
municipal  rated  and  the  like." 

A  direction  was  also  added  . 
"  That  the  Commissioner  should  go  iuto 
fcho  question,  of  goodwill  and  decide  what  the 
goodwill  of  the  business  amounted  to  and 
awj.ud  to  the  defendants  l/4th  share  of  that 
goodwill  with  interebt  from  the  date  of  the- 
dissolution  of  the  partnership." 

The  lines  on  which  the  accounts  of 
the  business  have  to  he  taken  have  there- 
fore to  he  sought  in  the  directions  given 
in  those  three  orders  by  Kennedy,  A  J.C  P 
Barloe,  A  J  C  and  the  High  Court. 
Some  of  the  directions  are  rather  vague 
and  prima  fucie  not  mutually  consistent 
It  is  not  easy  to  pick  one's  way  through 
the  labyrinth  of  the  directions  given  by 
three  different  Courts  on  three  different 
occasions  And  in  this  obscurity  and 
confusion  the  leaders  of  the  Bar  have 
found  their  opportunity 

At  first  I  thought  that  the  question 
was  concluded  by  the  directions  in  the 
judgment  of  the  Court  of  appeal 
"  that  the  calculations  ahouM  be  madu  simply 
on  the  strength  of  Ex.  42  without  any  con- 
sideration of  interest." 

It  appeared  as  though  the  Court  of 
appeal  regarded  Ex  42  as  the  final 
settlement  of  accounts  of  the  period 
covered  by  the  statement  and  that  the 
plaintiffs  were  therefore  debarred  from 
going  behind  that  statement  and  re- 
opening the  account.  Mr  Loho,  how- 
ever, argued  that  this  passage  in  the 
judgment  of  the  appeal  Court  must  be 
read  in  its  true  context  and  so  read  the 
true  construction  is  that  that  the  appeal 
Court  referred  to  the  calculations  of 
overdrawmgs  alone  and  its  remarks- 
must  not  be  construed  as  referring  to  any 
other  items  in  the  account. 

As  against  this  interpretation  Mr.  Dip* 
chand  argues  that  if  the  Court  meant 
that  the  plaintiffs  should  be  confined  to 
Ex  42  with  regard  to  calculations  of 
overdrawings  alone  it  would  have  said 
so  and  that  there  is  no  warrant  for  this 
interpretation  of  words  in  the  manner 
suggested  by  Mr.  Lobo.  True  that  ID 
this  portion  of  the  judgment  the  Court 
of  appeal  deals  with  interest  and  charges 
for  rent,  light,  municipal  rates  alone 
and  Mr  Lobo's  argument  appears  to  be 
plausible  On  the  other  hand  it  must 
be  remembered  that  Ex.  42  was  a  state- 
ment prepared  by  the  plaintiffs  them- 
selves and  produced  at  the  trial  as  being 
a  correct  statement  of  the  profits  of  the 
partnership  on  the  footing  that  defen- 


(d)  Partnership  —  Goodwill  —  Calculation 
of. 

Goodwill  is  generally  \alucd  at  so  many 
years  purchase  on  the  amount  of  profits.  And 
these  annual  profits  are  geueially  calculated 
on  an  average  of  3  years  Dai'is  v.  Hudson, 
(1858)  ll'J  R.  R.  379  ,  Page  v.  Rathffe,  (18%) 
75  L.  T.  R  371  ,  VOH  An  v.  Magenheirmei  , 
115  App.  Div.  84,  20  Hat  r  v.  Law  Rev.  235, 
Cons.  [P  88  C  '2] 

C.  Lobo  and  Hahumatrai  M  Advam 
—lor  Plaintiffs 

Dipchand  Ckandumal  and  Kimatrai 
Bhojraj — for  Defendnnfcs 

Judgment.  —  These  are  certain  ob- 
jections filed  by  the  plaintiffs  and  the 
defendants  respectively  against  the 
report  of  the  Official  Commissioner  who 
was  directed  by  order  of  Kennedy,  A  J  C 
dated  22nd  December  1925  to  take 
accounts  of  the  business  of  Arms  and 
Ammunition  carried  on  by  the  firm  of 
A  Haji  Dossal  and  Sons  from  year  1907 

At  the  hearing  before  the  Official 
Commissioner  disputes  arose  as  to  whe- 
ther the  accounts  most  be  confined  to 
the  Arms  and  Ammunition  business 
alone  or  whether  the  defendants  should 
be  made  to  account  for  dealings  in  other 
commodities  The  Commissioner  made 
a  reference  to  the  Couit  and  Bailee, 
A  J  C.  on  the  5th  August  1926  gave 
directions  as  follows 

(1)  The   Commissioner    should    take   an    ac- 
count of  all  dealings  in    Arms    and    Ammuni- 
tion into  which  the  defendants  can  be    proved 
to  have  entered  up  to  the  date  of   the   dissolu- 
tion of  the  partnership; 

(2)  He  should  take  an   account  if  their  deal- 
ings in  other  commodities  when  such  dealings 
were  made  through  the    Branch    or   were   fin- 
anced by  money  which  came  to  them    through 
the  Branch,  and 

(3)  That    he  should  take    an  account  of  any 
transactions  in  goods    other    than    Arms    and 
Ammunition  of  which  any   mention   is    made 
in   the    books  and   documents   of  the   Branch 
bub  may  nob  consider   evidence    of   any   other 
transactions. 

Subsequently  the  appeal  against  the 
judgment  and  decree  of  Kennedy,  A.  J.  C. 
came  on  for  hearing  before  the  High 
Court  And  the  High  Court,  in  their 
judgment  dated  13th  Tune  1927  gava 
directions  to  the  Official  Commissioner 
to  take  account  in  the  following  words  : 

"  Wo  therefore  add  to  the  instructions  of 
the  learned  Additional  Judicial  Commissioner 
(Kennedy,  A.  J.  C.)  the  instructions  that  the 
plaintiffs  are  not  entitled  to  any  interest  on 
the  withdrawals  by  bhe  defendants  and  that 
the  conclusions  should  be  made  simply  on 
the  strength  of  Ex.  42  without  any  considera- 
tion of  interest  and  in  the  second  place  they 
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dants  bad  a  four  annas  share.  TheV  now 
contend  that  that  statement  ia  not  cor- 
rect as  it  did  not  include  the  profits 
made  by  the  partnership  from  the  gen- 
eral business  t  ran  Sao  bed  by  the  Arms 
and  Ammunition  Department  from  the 
-5th  May  1919  to  the  date  of  dissolution. 
It  was  on  this  basis  they  asked  that  they 
should  be  allowed  to  re-open  the  account 
from  the  5th  May  1919  to  the  date  of 
dissolution  And  this  contention  pre- 
vailed with  Mr.  Barlee,  A.  J.  C.  when  he 
formulated  the  three  cannons  for  the 
guidance  of  the  Official  Commissioner 

Whether  it  was  open  to  the  Oflicial 
Commissioner  at  the  taking  of  the  ac- 
counts to  allow  the  plaintiffs  to  resile 
from  the  account  which  they  had  them- 
selves produced  at  the  trial  as  the  cor- 
rect account  is  an  open  question  E  do 
not  feel  that  I  am  called  upon  no  decide 
it  in  view  of  the  order  of  Bailee,  A  -J.  C. 
behind  which  I  am  unable  to  go. 

But  it  is  possible  that  the  Court  of 
appeal  had  this  aspect  of  the  case  in 
their  minds  when  they  gave  the  direc- 
tions which  I  have  above  set  out. 
And  if  that  was  the  intention  of  the 
Court  of  appeal,  of  course,  I  would 
be  bound  by  tliat  expression  of  intention 
<ind  I  would  hive  to  Lreit  Ex  42  as  a 
settlement  of  account  till  the  period  1920 
and  the  nucount  for  the  remaining  period 
up  to  the  date  of  dissolution  of  partner- 
ship on  15th  May  1922  will  be  the 
Potamel  prepared  by  the  Official  Receiver 
after  the  institution  of  the  suit. 

In  my  own  personal  opinion,  I  do  not 
think  that  the  plaintiffs  should  be  al- 
lowed to  re-open  the  account  and  go  be- 
hind Ex.  42  But  as  I  have  said  the 
directions  given  by  the  three  Courts  are 
not  very  clear  and  it  is  possible  for  the 
array  of  the  learned  pleaders  engaged  in 
the  case  to' successfully  argue  in  the  Court 
of  appeal  that  ray  view  of  the  position 
is  incorrect  and  therefore  I  proceed  to 
consider  the  several  items  ob]ected  to 
on  their  merits  (Here  the  judgment 
•proceeds  to  consider  the  objections  one 
by  one  and  proceeds)  The  items  then 
around  which  the  dispute  centres  in  this 
Court  is  an  item  of  shop  rent  at  Bs  1,800, 
an  item  of  interest  on  a  capital  of 
Bs.  75,000  which  works  out  at  Bs  4,500 
and  messing  charges  which  amounts  to 
Bs.  750  These  three  items  added  to  the 
actual  figures  shown  in  the  exhibits  abpve 
referred  to  amount  to  a  total  of  Bs.  13,000 


from  which  deducting  Bs.  3,400  the  esti- 
mated expenditure  at  2i%  on  the  general 
business,  Mr.  Dipchand  claims  that  the 
defendants  should  be  awarded  Bs  13,700. 

Now,  the  defendant  has  been  held  liable 
to  account  for  business  done  in  arms  and 
ammunition  during  this  period  under 
S.  259,  Contract  Act,  as  a  partner  malgre 
lui  and  at  first  sight  it  seemed  to  me 
that  as  he  invested  capital  of  his  own  in 
this  business  he  should  in  equity  be  al- 
lowed to  charge  interest  on  the  capital 
so  employed  in  making  up  the  profit  and 
loss  account  of  the  business  This  view 
is  supported  by  the  observations  of  L  J. 
Knight  Bruce  in  Ex  parte  Chippendale 
(1)  "I  think"  said  the  L.  J.  :  ' 

"that;  mercantile  usage  and  the  general 
course  of  trade  dealings  do  where  a  partner 
in  a  trade  had  duly  and  properly  advanced 
money  of  his  own  for  the  purposes  of  tho 
partnership  business  so  as  to  become  justly  H. 
creditor  in  account  with  the  partnership  for 
the  amount  raise  an  implied  contract  for  in- 
terest so  as  to  entitle  the  partner  advancing 
to  have  his  account  wich  the  firm  credited 
with  interest  accordingly,  although  his  part- 
ners may  not  have  authorized  and  may  not 
have  known  of  bha  transaction  at  least-  in  tho 
abseace  of  any  e  press  contract  to  the  con- 
trary." 

1  would  have  given  effeot  to  his  view 
were  it  not  that  1  find  that  nothing  was 
claimed  on  account  of  interest  before  the 
Official  Commissioner  (Here  the  judg- 
ment discusses  other  objections  to  the 
Commissioner's  report  and  proceeds.)  The 
last  sot  of  objections  to  the  Commis- 
sioner's repoit  refers  to  the  question  of 
goodwill.  The  Court  of  appeal  rever- 
sing the  order  of  the  learned  trial  Judge 
directed  that  the  Commissioner  should 
go  into  the  question  of  goodwill  and 
decide  what  the  goodwill  of  the  business 
amounted  to  and  award  to  the  defendants 
four-annas  share  of  that  goodwill  with 
interest  from  the  date  of  the  dissolution 
of  the  partnership  The  learned  Judges 
observed  : 

"The  plaintiffs  have  been  taking  advantage 
of  tho  whole  of  the  goodwill  of  the  firm  by 
using  the  name  and  the  other  benefits  derived 
from  the  continuation  of  the  ammunition 
business,  while  defendant*  have  had  nothing 
of  that  advantage.  In  these  circumstances 
we  are  of  opinion  that  the  defendants  should 
obtain  fehoir  share  of  the  goodwill  with  in- 
terest thereupon  from  the  date  of  the  dissolu- 
tion of  the  partnership." 

Goodwill  was  defined  in  one  of  the 
earliest  leading  cases  on  the  subject  by 

(1)  [1853]  Ch.  *  D.  M.  &  G.  19,  36. 
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Lord   Eldon    iti    Cruttwell   v.  Lye  (2)  as 

being  : 

"nothing  more  than  the  probability  that  the 
old  customers  will  resort  to  the  old  place.  It 
ia  also  that  good  disposition  which  customers 
entertain  towards  the  houso  of  buair.GSa  identi- 
fied by  the  particular  name  or  firm  and  which 
may  induce  them  to  continue  giving  their 

custom   to   it That  it  is  property  is 

abundantly  settled  by  authority.11 

This  definition  was  found  to  be  too 
limited  for  modern  kinds  or  methods  of 
business  as  it  involves  the  ancient  ideas 
that  goodwill  inhered  in  the  premises 
where  the  business  was  conducted.  After 
a  period  of  vacillation  and  hesitation  in 
the  English  Courts  this  matter  came  up 
for  decision  finally  before  the  House  of 
Lords  in  Trego  v.  Hunt  (3)  where  Lord 
Maonaghten  designated  the  goodwill  as 
the  very  sap  and  life  of  the  business, 
without  which  the  business  would  yield 
little  or  no  fruit,  the  result  of  the  reputa- 
tion and  connexion  of  the  firm  which 
may  have  been  built  up  by  years  of 
honest  work  or  gain,  by  lavish  expendi- 
ture of  money.  And  Lord  Davis  in  the 
same  case  said  that  the  idea  of  goodwill 
and  what  is  comprised  in  the  sale  of  busi- 
ness has  generally  been  developed  and 
grown  since  the  days  of  Lord  Eldon. 
Following  this  decision  Wood  V.  C-  in 
Churton  v.  Douglas  (4)  observed  that  the 
goodwill  of  a  business  means  every  affir- 
mative advantage,  as  contrasted  with 
negative  advantage  that  has  been  acquired 
in  carrying  on  the  business,  whether  con- 
nected with  the  premises  of  the  business 
or  its  name  or  style  and  everything  con- 
nected with  or  carrying  with  it  the  bene- 
fit of  the  business.  The  learned'  V.  C 
emphatically  observed  in  that  case  that 
the  name  of  a  firm  is  very  important 
part  of  the  goodwill 

Mr.  Lobo  on  behalf  of  the  plaintiffs 
has  contended  that  the  name  and  style 
under  which  the  firm  of  a  Haji  Dossul 
&  Sons  traded  has  had  little  or  no  sale- 
able value  because  he  argued  that  the 
plaintiffs  need  pay  nothing  for  it  as  they 
were  entitled  to  continue  to  trade  under 
the  same  name  and  style  even  after  dis- 
solution ;  that  the  defendants'  offer 
through  their  pleader  to  pay  a  lakh  for 
the  goodwill  including  the  name  was 
pure  bravado  as  they  are  not  in  a  posi- 

"(27  [1810]  17  Ves.  335. 

(3)  [1896]  A.  C.  7=65  L.  J.   Ch,  1=44   W.  R. 
225=73  L.  T.  514. 

(4)  [1R59]  28   L.   J.   Ch.  841=7  W.  R.  365=5 
Jur.  (n.  B.)  887. 


tion  to  raise  the  money  and  a  decree  for 
more  than  a  lakh  is  pending  against  them* 
and  that  for  a  third  party  the  goodwill 
would  have  no  value  as  the  defendants- 
had  already  started  a  rival  shop  dealing, 
in  arms  and  ammunition  opposite  the' 
present  premises  I  venture  to  think 
that  there  is  a  fallacy  underlying  each  of 
these  alternatives.  I  demur  to  the  pro- 
position  that  the  plaintiffs  could  after 
dissolution  continue  to  trade  under  the 
name  and  style  of  a  Haji  Dossal  k 
Sons  on  the  ground  that  a  Haji  Dossul 
and  sons  were  one  unit  in  the  partner- 
ship and  I  consider  that  the  authority 
of  Churton  v  Doughla*  (4)  on  which 
Mr.  Lobo  relies  does  not  support  this 
proposition.  As  regards  the  defendants' 
inability  to  make  a  firm  offer,  the  ques- 
tion is  not  so  much  the  defendants'  capa- 
city to  raise  the  money  as  what  price  ib 
wag  worth  the  defendants'  while  to  pay. 
And  as  regards  a  third  party,  the  queg-> 
tion  has  to  be  decided  having  regard  to 
the  probability  of  how  far  the  competi- 
tion by  the  defendants  after  the  dissolu-j 
tion  would  be  effective 

Unfortunately  there  ia  very  scanty 
authority  either  the  English  or  the  Indian 
Law  Reports  as  to  how  the  value  of  good- 
will of  a  business  has  to  be  assessed.  It 
is  said  that  the  English  Courts  have  ad- 
opted an  arbitrary  rule  of  limiting  the 
value  of  goodwill  to  one  years'  purchase 
of  the  net  annual  profits  calculated  on  an 
average  for  three  years  .  of  Davies  v 
Hodqson  (5)  or  that  three  years  net  pro- 
fits represent  the  value  of  good- will  :  Page 
v  Ratliffe  (6).  But  it  appears  that  the 
American  Courts  have  not  adopted  any 
such  arbitrary  standard  :  Von  Au  v  May- 
enheirmer  (7)  where  an  attempt  was 
made  to  prescribe  a  rule  for  ascertaining 
the  value  of  a  goodwill  by  multiplying 
the  average  annual  net  profits  for  a  suit- 
able number  of  years  with  reference  to 
the  business  But  as  was  observed  in 
20  Harve  v  Law  Rev  235,  it  would  b& 
difficult  to  deal  with  the  question  of 
value  where  it  arises  otherwise  than  to 
leave  it  to  be  determined  as  other  matter  & 
of  fact 

Mr,  Kimatrai  on  behalf  of  the  defen- 
dants has  expatiated  on  the  great  repute 
the  firm  had  acquired  not  only  in  Karachi 
but  more  specially  upcountry  in  Sind,, 

•5)  [1858]  119  R.  R.  379=-25  Beav.  177. 

(e;  [1896]  76  L.  T.  371. 

(7)  115  App.  Div.  84=100  N.  Y.  Supp.  659, 
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Punjab  aad  Baluchistan  and  even  in  far 
off  Bengal  and  Southern  India,  the  up- 
country  sales  of  the  firm  amounting  to  a 
value  75%  of  the  total  sales,  He  has 
elaborated  the  point  that  the  business 
which  was  taken  over  by  the  plaintiffs' 
firm  as  a  derelict  business  in  1902  invest- 
ing therein  a  capital  of  Rs.  15,000  only, 
was  by  the  energy  and  enterprise  of  the 
defen^.ntsv  by  successful  advertisement  on 
which  they  spent  on  an  average  Rs  200  a 
month  by  surviving  sale  agencies  for  lead- 
ing English  firms  and  by  their  business 
acumen  generally  developed  into  an 
extremely  prosperous  business,  and  the 
net  average  profits  which  in  the  year 
1902  amounted  to  Rs  22,620  progres- 
sively increased  till  in  the  year  1920 
they  amounted  to  Rs  59,015  Mr  Kimat- 
rai  lays  stress  on  the  fact  that  the  good 
name  acquired  by  the  firm  during  all 
these  years  is  a  very  valuable  asset  that 
in  a  business  like  the  business  of  arms 
and  ammunition  where  expert  knowledge, 
reliability  and  honesty  are  essential, 
nothing  is  more  probable  than  that  the 
old  customers  will,  in  the  words  of 
Lord  Eldon  resort  to  the  old  place  and 
what  is  more  that  it  has  an  attractive 
forqe  which  will  bring  in  more  custom. 
Mr.  Kimatrai  dwelt  on  the  progressive 
rate  of  profits  ma.de  by  the  firm  without 
scarcely  ever  a  set -hack  and  had  argued 
that  the  business  of  the  firm  had  been 
established  on  such  a  sound  and  steady 
basis  that  it  would  have  little  or  noth- 
ing to  fear  from  competition. 

To  my  mind  the  effectiveness  of  pos- 
sible or  probable  competition  should  be 
one  of  the  main  determining  factors  in 
the  valuation  of  good  will,  and  in  the 
present  case  this  factor  need  not  have 
been  as se sped  at  &  hypothetical  valuation 
because  there  were  data  which  could 
have  been  gathered  from  the  accounts  of 
the  plaintiffs1  firm  after  dissolution  to 
show  how  far  the  competition  by  the 
defendant  had  affected  the  plaintiffs' 
business.  But  curiously  enough,  no  at- 
tempt wa-s  made  by  the  plaintiffs  to  pro- 
duce their  profit  and  loss  accounts  in 
the  ammunition  department  after  the 
dissolution  nor  by  the  defendants 
to  compel  the  production  of  these  ac- 
counts. Instead  of  this  we  have  vague 
statements  of  witnesses  like  Dorabji, 
Byramji  and  Husseinbhoy  salesmen  ia 
the  rival  ammunition  firms  who  state 
vaguely  that  after  1922  there  was  a 
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slump  in  the  ammunition  business  that 
prices  came  down  with  a  crash  and  that 
trade  was  killed  and  one  of  the  firms 
had  actually  to  close  this  department  of 
the  business. 

It  seems  to  me  that  if  the  plaintiffs 
wished  to  rely  upon  facts  that  business 
in  arms  and  ammunition  became  very 
slack  and  the  slackness  was  due  as  whole 
or  in  part  to  competition  by  the  defen- 
dant, the  best  evidence  on  the  point  would 
have  been  their  own  books  of  account 
which  they  did  not  produce  before  the- 
Official  Commissioner.  We  have,  how- 
ever,  a  very  important  clue  as  to  whe- 
ther there  really  was  a  slump  in  the 
business  after  1922  in  the  statement 
(Ex  41)  produced  by  the  plaintiffs  them- 
selves  at  the  trial  showing  their  turn 
over  of  rifles,  revolvers,  pistols,  cartrid- 
ges, gun-powder,  percussion- caps  and 
shots,  from  the  year  1922  to  the  year 
1925.  Comparing  this  statement  with 
the  statement  of  turn  over  (Ex.  18)  for 
the  years  prior  to  the  dissolution  it  seems 
that  far  from  there  being  a  slump,  there- 
was  a  boom  during  this  period  and  the 
average  number  of  arms  and  ammunition- 
sold  during  this  period  is  considerably  in 
excess  of  the  average  sold  during  the 
years  prior  to  1922.  One  of  the  plain- 
tiffs' witnesses  Byramji  a  salesman  of 
Murray  &  Co  ,  stated  that  the  trade  ot 
that  firm  in  arms  and  ammunition  ivas- 
practically  killed  by  competition  during 
this  period.  It  is  possible  that  one 
firm's  loss  was  the  other  firm's  gain  and 
the  plaintiffs'  firm  certainly  judging, 
from  the  turn  over  was  none  the  worse 
for  the  competition. 

Mr.  Lobo  argued  on  this  aspect  of  th& 
case  that  the  turn  over  is  no  clue  to  the 
profits  made  and  that  the  plaintiffs  being 
a  wealthy  firm  could  afford  to  lay  in  a 
large  stock  and  could  sell  at  little  or  no- 
profit.  I  venture  to  think  that  the 
plaintiffs,  shrewd  men  of  business  as  they 
are,  would  hardly  carry  on  business  in 
arms  and  ammunition  on  a  philan- 
thropic basis 

Approaching  the  case  from  whatever 
point  of  view  it  seems  to  me  that  the 
competition  whether  by  the  defendants 
or  by  any  of  the  rival  firms  in  no  way 
affected  the  business  of  the  arms  and 
ammunition  department  carried  on  by 
A.  Haji  Dossal  &  Sons;  that  the  profits 
if  anything  were  even  greater  after  the 
dissolution  than  before  and  that  the  pros- 
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porous  ooadition  of  this  business  must 
be  asoribed  to  the  goodwill  acquired  by 
the  firm  during  long  years  of  hard  and 
honest  work 

Goodwill  is  generally  valued  at  so 
many  years  purchase  on  the  amount  of 
'profits,  cf.t  Lindley  on  Partnership  9th 
Edn  ,  545.  These  annual  profits  are 
! generally  calculated  on  an  average  of 
three  years  In  the  present  case  the 
Official  Commissioner  has  calculated 
them  on  an  average  of  the  years  from 
1908  to  May  1922  and  Mr.  Lobo  has 
argued  that  it  would  not  be  right  to  cal- 
culate the  average  of  the  last  three  year's 
profits  as  they  were  war  profits.  There 
is  considerable  force  in  this  argument 
and  I  think  the  most  equitable  way  of 
calculating  profits  here  would  be  to  take 
out  the  average  of  the  profits  for  six 
years  from  1914  to  1920.  On  this  basis 
the  average  profits  would  amount  to 
Bs.  46,086. 

And  for  the  reasons  I  have  set  out  in 
the  earlier  part  of  this  judgment  I  am  of 
.opinion  that  the  valuation  of  the  good 
will  in  this  case  should  be  made  at  three 
years  purchase  of  the  net  annual  profits 
equal  to  Bs.  1,38,258  of  which  l/4th 
viz.,  Rs  34,564-8-0  should  be  appor- 
tioned to  the  defendants.  (Here  the 
judgment  dealt  with  other  objections  and 
proceeded  )  Decree  to  be  in  terms  of  the 
Commissioner's  order  as  modified  by 
directions  given  by  this  Court.  The 
decree  to  be  shown  to  the  learned  plea- 
ders on  both  sides  before  it  is  brought  up 
-for  signature. 

I  do  not  think  that  this  is  a  case  in 
which  instalments  should  be  granted  to 
the  defendants.  The  amount  adjudged 
due  is  on  account  of  over-drawings  by 
the  defendants  while  the  partnership 
was  in  force  and  is  now  ordered  to  be 
recovered  from  them  as  such  over-draw- 
ings. It  is  contended  that  it  is  a  large 
•sum  and  if  the  defendants  are  compelled 
•to  pay  at  once  it  must  cripple  their  busi- 
ness. There  is  nothing  to  show  that  the 
defendants  are  at  the  beam-end  of  their 
-financial  resources  In  any  case  the  plain- 
tiffs are  entitled  to  recover  in  a  lump  the 
amount  due  to  them  as  amouut  due  on 
accounts  taken  of  the  partnership.  I, 
therefore,  decline  to  award  instalments 
nor  do  I  think  any  time  should  be  given 
to  the  defendants  for  the  payment  of  this 
sum. 

As  regards'ooets  the  Court   of  appeal 


has  directed  that  each  party  should  bear 
their  own  costs  right  up  to  the  moment 
the  judgment  of  that  Court  was  deli- 
vered. I  make  a  similar  order  as  to 
costs  except  with  regard  to  the  Commis- 
sioner's fee  about  which  I  have  already 
passed  orders  The  balance  of  the  Com- 
missioner's fee  to  be  deposited  by  each 
party. 

S.N./R.K.  Decree  modified. 
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PERCIVAL,  J.  C.  AND  RUFCHAND, 
A.  J.C. 

Mir  Allahbuxkhan — Applicant, 
v. 

Emperor — Opposite  Party. 

Criminal  Bevn.  Appln  No.  258  of 
1928,  Decided  on  14th  January  1929, 
against  decision  of  Ag  J  C. 

*  (a)  Penal  Code,  S.  499,  Eicep.  9— Wilful 
misrepresentation  or  miutatement  without 
due  enquiry  cannot  support  plea  of  "  fair 
comment.  " 

There  is  a  distinction  between  "  fair  com- 
ment "  baaed  on  well-known  or  admitted 
facts  and  the  •  assertion  of  unsubstantiated 
facts  for  comment.  Where  comment  is  made 
on  allegations  of  fact  which  do  not  exist,  the 
very  foundation  of  the  plea  disappears.  A 
wilful  misrepresentation  of  faot  or  any  niia- 
atatement  which  an  editor  could  have  dis- 
covered to  be  a  miaatatemenfc  if  he  had  made 
proper  enquiries  cannot  support  the  plea  of 
"  fair  comment  "  as  an  editor  must  make  due 
enquiries  as  to  its  truth  before  disseminating 
the  statement  of  those  facts.  (English  case- 
law  Considered.)  [F  91  G  1,  2] 

(b)  Criminal  P.  C.,  S.  439  —  Finding  of 
fact  will  not  be  interfered  unleia  unsup- 
ported by  evidence. 

It  is  not  open  to  High  Court  to  go  behind 
the  finding  of  fact  in  revision  unless  it  ia 
shown  that  the  evidence  on  the  record  left  no 
scope  for  the  Courts  below  to  come  to  that 
conclusion.  [P  92  G  1] 

Hatim  Tyebji — for  Applicant. 

Rupchand,  A.  J.  C.— The  ac- 
cused who  is  the  editor  of  a  local 
newspaper  "The  Alwahid"  has  been 
convicted  by  the  learned  City  Magistrate 
of  Karachi,  under  S  500,  I  P.  0.  and 
sentenced  to  pay  a  fine  of  Bs.  1,000  or  in 
default  to  suffer  simple  imprisonment 
for  six  months.  The  appeal  filed  by  him 
before  this  O.ourfc  on  its  Sessions  Court 
side  has  been  summarily  dismissed  by 
the  learned  !Ag.  Judicial  Commissioner. 
The  accused  has  now  come -to  ua  in  revi- 
sion. 
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The  learned  counsel  has  strenuously 
argued  that  the  case  of  the  aooused  falls 
within  the  purview  of  Exoep.  9,  S.  499, 
I.  P.  G.  and  that  this  was  not  a  case 
which  deserved  a  summary  dismissal  by 
the  appellate  Court  The  whole  of  the 
argument  of  the  learned  counsel  is  based 
on  a  misconception  of  the  law  pertain- 
ing to  the  main  point  at  issue  It  loses 
sight  of  the  important  distinction  which 
has  been  repeatedly  pointed  out  between 
fair  comment  "  based  on  well  known 
or  admitted  facts  and  tho  assertion  of 
unsubstantiated  facts  for  comment 
Where  comment  is  made  on  allegations 
of  facts  which  do  not  exist,  the  ver> 
foundation  of  the  plea  disappears 

In  Lefroy  \  Burnside  (No  2)  (1), 
the  defendants,  a  Dublin  newspaper 
asserted  that  the  plaintiff  who  was  the 
Manager  of  the  Geen's  Printing  office  in 
Ireland,  had  corruptly  supplied  Free- 
man's Journal  with  official  information 
and  surreptitious  copies  of  official  docu- 
ments A  plea' of  fair  comment,  stat- 
ing that  Freeman's  Journal  did  somehow 
get  official  information  earlier  than  the 
other  papers,  and  that  the  defendant 
bona  fide  believed  that  such  information 
could  only  have  been  obtained  from* the 
Queen's  Printing  Office,  was  helrl  bad  on 
demurrer 

In  Davis  v  Shepstone  (2).  The  ap- 
pellants were  the  owners  of  a  daily 
newspaper  called  the  "  Natal  Witness  " 
in  which  they  constantly  attacked  the 
official  conduct  of  the  respondent,  the 
British  Resident  Commissioner  in  Zulu- 
land,  a  seer  ting  that  he  had  himself 
violently  assaulted  a  Zulu  chief,  that 
he  had  set  on  his  native  police  to 
assault  and  abuse  others  etc  They 
proceeded,  on  the  assumption  that  the 
charges  were  true,  to  comment  on  the 
respondent's  conduct  in  most  otfensive 
and  injurious  language  and  at  the  trial 
in  Natal,  on  4th  September  1883,  it  was 
proved  that  the  charges  against  the  res- 
pondent were  absolutely  without  founda- 
tion. A  verdict  was  given  for  the  plain- 
tiff.  On  appeal  to  the  Judicial  Com- 
mittee, the  decision  of  the  lower  Court 
was  affirmed  and  in  delivering  the  judg- 
ment of  their  Lordships  of  the  Privv 
Council,  Lord  Hersohell,  L.  C  observed 
at  p.  190  as  follows  : 

(1)  4  L.  B.  Ir.  557, 

(2)  [1886]  11  A.  0.  187=55  L.  J.  P.  0.  51= 
50  J.  P.  709=34  VV.  B.  722=55  L.  T.  1. 
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"  There  ia  no  doubt  that  tho  public  actg 
of  a  public  man  may  lawfully  bo  made  the 
subject  of  fair  comment  or  criticizm  not  only 
by  the  press,  but  by  all  members  of  the  public. 
But  the  distinction  cannot  be  too  clearly 
borne  in  mind  between  comment  or  criticizm 
and  allegations  of  fact  such  as  that  disgrace- 
ful acts  had  bron  committed,  or  discreditable 
language  used.  It  is  one  thing  to  comment 
upon  or  criticize  oven  with  severity,  the  ac- 
knowledged or  provud  acts  of  a  public  man, 
and  quite  another  to  assort  that  he  has  been 
guilty  of  particular  acts  of  miaconduct.  " 

In  Joynt  v  Cycle  Trade  Publishing  Co* 
(3)  where  the  plainfcfffs  sued  the  defen- 
dants who  were  the  proprietors  and  edi- 
tors of  a  trade  journal  for  libel  Kennody 
in  summing  up  the  case  to  the  jury  inter 
alia  said  : 

"  The  comment  must  .  .  .  nob  misstate  facts 
because  a  commont  cannot  bo  fair  which  19 
built  upon  facts  which  are  not  truly  stated, 
and  further  it  must  not  convey  imputations  of 
an  ovil  sort  except  so  far  as  tho  facts  truly 
abated  warrant  tho  imputation.  " 

These  observations  were  quoted  with 
approval  by  Vaughan  Williams  L  J.  in 
that  case  at  p.  298  when  it  came  up  for 
appeal  and  by  Cozen  Haidy  M  R  in 
Hunt  v  Star  Newspaper  Co  Ltd.  at 
p.  317  (4)  The  learned  counsel  has 
invited  our  attention  to  the  following 
passage  in  the  judgment  cf  Couch,  J.r 
in  Howards  v  Mull  (5)  at  p.  91  ; 

"  And  whoie  a  person  makes  the  public 
conduct  of  a  public  man  the  subject  of  com- 
ment and  it  is  for  the  public  good  he  is  not 
liable  for  an  accion  if  the  comments  are  made 
honestly  and  he  honestly  believes  the  facts 
to  bo  as  ho  state?  them  and  there  is  no  wilful 
misrepresentation  of  fact  or  a  misstatement 
which  ho  must  have  known  to  bo  a  misstate- 
ment if  he  had  exercised  ordinary  care.  " 

This  passage  lays  down  no  different 
rule  of  law  as  it  enjoins  the  defendant 
to  make  no  wilful  misrepresentation  of 
fact  or  any  misstatement  which  he 
could  have  discovered  to  be  a  misstate- 
ment if  he  had  made  proper  enquiries 

Now  the  charge  against  the  accused 
was  two-fold,  namely,  that  certain  allega- 
tions of  fact  which  were  false  had  been 
made  against  the  complainant,  and  that 
the  comment  which  was  based  on  those 
allegations  of  fact  was  malicious. 

The  trial  Court  found  as  a  fact  that 
the  allegations  of  fact  were  in  the  main 
untrue,  and  the  appellate  Court  must  be 
deemed  to  have  been  of  the  same  opinion 

(3)  [1904]  2  K.  B.  292=73  LVJ.~K.~B.  752= 
91  L.  T.  155. 

(4)  [1908]  2  K.  B.  309=77  L.  J.  K.  B.  732= 
52  S.  J.  976=21  T.  L.  R.  45 2-=  98  L.  T. 

699. 

(5)  [1866]  1  Bom.  H.  G.  R.  App.  8*. 
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when  it  summarily  dismissed  the  appeal. 
,It  is,  therefore,  not  open  to  us  to  go  be- 
hind the  finding  of  fact  of  bhese  two 
jCourts  in  revision,  unless  the  accused 
'satisfies  us  that  the  evidence  on  the  re- 
'oord  left  no  scope  for  the  Courts  below 
'to  come  to  that  conclusion.  Not  only  is 
there  ample  evidence  on  the  record  in 
support  of  the  findings  of  the  Courts  be- 
low, and  including  the  unimpeachable 
testimony  of  Mr  Smart,  the  then  Collec- 
tor of  Karachi,  but  the  language  of  the 
allegations  of  fact  mentioned  in  one  of 
the  counts  is  such  that  there  cun  be  no 
doubt  as  to  its  being  untrue  and  to  have 
been  made  recklessly.  This  allegation 
is  as  follows  : 

"  On  the  Moulvi  complaining  to  the  Col- 
lector Abdul  Kadir  (complainant)  in  order  to 
show  his  pharaohism  told  all  the  shipping 
companies  nob  to  sell  tickets  to  the  Moulvi 
who  triea  to  buy  them  but  could  not.  " 

Now,  not  only  it  is  difficult  to  believe 
that  the  complainant  would  dare  to  ap- 
proach all  the  shipping  companies  with 
such  request  but  it  has  been  proved  by 
the  evidence  of  a  responsible  officer  of 
of  one  of  the  principal  shipping  com- 
panies that  the  complainant  never  ap- 
proached them  with  such  a  request. 
There  is  no  allegation  -much  less  proof 
that  the  accused  made  any  enquiries 
from  any  of  the  shipping  companies  to 
find  out  whether  this  allegation  was  true 
before  he  made  it. 

If  the  accused  had  realized  the  res- 
ponsibilities which  attach  to  the  power 
of  un  editor  in  the  dissemination  of  the 
printed  matter  and  had  acted  as  a  cau- 
tious journalist  would  do,  it  was  his 
duty  to  have  made  due  enquiries  before 
disseminating  such  a  statement. 

In  the  present  case  there  is  no  scope 
for  the  plea  that  some  of  the  allegations 
of  fact  which  are  not  true  were  slight 
unintentional  errors  which  might  be 
excused,  and  we  have  no  doubt  that  if 
the  accused  had  exercised  due  care  and 
caution  some  of  the  allegations  should 
never  have  been  made. 

In  view  of  the  findings  of  two  Courts 
that  the  main  allegations  of  facts  are  un- 
true, the  very  foundation  of  the  plea  of 
privilege,  or  fair  comment  fails.  It  is 
therefore  hardly  necessary  for  us  to  go 
into  the  further  question  whether  the 
comment  based  on  such  allegations  was 
made  in  good  faith.  It  would  be  suffi- 
cient for  us  to  observe  'that  the  expres- 


unfeeling,  "  "dead- 


sions     tyrannical 
hearted  man.  " 

•'  worthless  Pharaoh  who  had  out  of  per- 
sonal animosity  prevented  a  pilgrim  from 
performing  the  indispensable  religious  duty 
ef  going  to  the  Haj.  M 

are  expressions  which  prima  facie  take 
the  case  of  the  accused  beyond  the  range 
either  of  fair  and  honest  comment  or 
comment  worthy  of  a  responsible  editor 
of  any  decent  and  well  managed  news- 
paper 

We   accordingly,    summarily     dismiss 
this  application. 

n.K.  Application  dismissed- 
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PEROIVAL,  J.  C.  AND  ASTON.  A.  J.  C 

Spencer  and  Co. — Applicants. 

v. 

Edulji  and  others — Opponents, 
Bevn.  Appln.    No.  5   of    1926,  Decided 
on  25th  February  1929 

(a)  Civil  P.  C.,    S.    115— S.    115    applies   to 
"jurisdiction"  alone. 

Section  115  applies  to  jurisdiction  alone 
the  irregular  exorcise  or  non-oxerciao  of  it 
and  the  section  is  no:  directed  against  con- 
clusions of  law  or  facts  in  which  the  question 
of  jurisdiction  is  not  involved.  The  refusal 
to  issue  a  commission  for  the  examination  of 
a  witness  does  not  constitute  a  question  in 
which  jurisdiction  was  involved,  A.  /.  R. 
1924  Mad.  541,  not  foil.  ,  A.  I.  R.  1917  P.  O. 
71,  Foil.  [P  93  C  1.  2] 

(b)  Civil  P.  C.,   S.  115— Order  of  refusal  to 
issue  a  commission  is  not  a  "case." 

The  order  of  refusal  to  issue  a  commission 
does  not  appear  to  be  a  case  decided  within  the 
meaning  of  S.  115,  Civil  P.  0.  14  S.  L.  R.  28  ; 
44  Horn.  619  ;  A.  1.  R.  1927  Horn.  664  and  A.  I. 
R.  1924  Lah.  425,  Rel.  on.\  A.  I.  R.  1927  Sind 
264,  Foil.  [P  93  G  2J 

Nadir  shah  Naoroji — for  Applicants. 

Isardas  Oodharam — for  Opponents. 

Aston,  A  J,C  — This  is  an  application 
under  S.  115,  Civil  F  C  ,  for  the  revision 
of  an  order  by  the  learned  A.  J.  C  refus- 
ing to  grant  a  commission  to  issue  for 
the  examination  of  a  director  in  the 
defendants'  company  who  was  also  a  de- 
fendant in  his  personal  capacity. 

It  appears  that  Mr  Walton,  the  direc- 
tor was  passing  through  Karachi  and 
during  his  visit  he  had  an  interview 
with  the  plaintiff  in  the  case  on  the  sub- 
ject of  a  lease.  Mr.  Walton  who  is  a 
director  of  other  companies  proceeded  to 
Calcutta  and  the  defendant  company 
Messrs.  Spencer  and  Co.,  wished  to  exa- 
mine him  on  commission  in  Calcutta. 
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The  order   passed   by   the  learned  Addi- 
tional  Judicial    Commissioner    was     as 

•follows  : 

"As  bhe  witness  fco  be  examined  ifl  a  direc- 
tor of  bhe  defendant  and  is  said  fco  be  in  India 
on  hia  tour,  I  cannot  allow  the  application  for 
commission.  I  shall  be  prepared  to  examine 
him  de  bene  eaae  on  any  day  he  comes  down 
here  provided  he  gives  intimation  of  the  date 
of  hia  arrival  at  least  8  days  before.11 

It  is  contended  by  Mr  Nadir  ah  ah  that 
B  party  %as  a  right  to  the  issue  oE  a  com- 
mission :  see  Vidya  Parna  v-  Shethamma 

(1)  that    a   Court   will  not  scrutinize  an 
application  of    the    defendant  to  be  exa- 
mined  on  commission    with    the     same 
strictness  as  the  application  of  the  plain- 
tiff, Akbar  Ali  Khan  v.  Herbert  Francis 

(2)  and  that  it  will    be   a  great  hardship 
to  require   a    defendant    who  is  not  ordi- 
narily residing     within    the  jurisdiction 
of  the  Court  and    who  is  permanently  re- 
siding at  a  great  distance  from  the  Court 
either  to  attend  Court  at  a  great  loss  and 
inconvenience  to    himself    or  be  virtually 
shut  out  of  his  defence  :  see  Adami  Ehadi 
v.  Isuf  Ahmed  Mulla  (3) 

It  has,  however,  been  argued  by  way 
of  preliminary  objection  that  an  appli- 
cation for  revision  in  the  circum  stances 
will  not  lie.  This  preliminary  objec- 
tion is  based  on  two  grounds  firstly,  that 
the  question  of  jurisdiction  is  not  in- 
volved in  this  case  and  secondly  that  the 
application  made  fco  the  A.  T  C  and  his 
order  thereupon  was  not  a  "case"  which 
has  been  decided  within  the  meaning  of 
fl  115. 

As  regards  bhe  first  of  these  points,  it 
was  held  by  the  Madras  High  Court  in 
Vishwanathan  Chetty  v  Somasundaram 
Chetty  (4)  that  where  a  Court  refused  to 
grant  a  commission  to  examine  the  de- 
fendant the  High  Court  can  interfere 
under  S.  115  It  was,  however,  pointed 
out  by  their  Lordships  of  the  Privy 
Council  in  Balkrishna  Udayar  v  Vasu- 
dava  Aiyar  (5)  that  S.  115  applies  to 
jurisdiction  alone  the  irregular  execise 
or  non-exercise  of  it  and  that  the  section 
is  not  directed  against  conclusions  of  law 
or  facts  in  which  the  question  of  juris- 
diction is  not  involved. 

I  am  of  opinion  that  the  refusal  to 
issue  a  commission  for  the  examination 

(l)~[mi]~fll  M.~  LT  J.  889=12  I.  0.  74. 

(2)  A.  I.  B.  1925  Pat.  125=3  Pat,  963. 

(3)  [1912]  16  I.  0.  750. 

(4)  A.  I.  R.  1924  Mad.  541. 

<5)  A.  I.  B.  1917   P.   0.   71=40  Mad.  793=44 
I.  A.  961  (P.  C.). 


of  a  witness  does  not  constitute  a  ques- 
tion in  which  jurisdiction  was  involved. 
The  applicant's  proper  remedy  it  seems 
to  me  is  to  make  the  order  against  which 
he  has  filed  his  revisional  application 
one  of  the  grounds  of  <  appeal  in  the  event 
of  the  suit  being  decided  against  him. 

With  regard  to  the  second  point  relat- 
ing to  the  meaning  'of  a  "case"  in  S.  116, 
it  has  been  held  by  the  Bombay  High 
Court  in  Secy,  of  State  v.  Narsibhai  Da- 
dabhai  (6)  that  the  High  Court  will  in- 
terfere under  S.  115  where  the  question 
of  jurisdiction  is  involved  in  an  inter- 
locutory stage.  The  Madras  High  Court 
in  Balkrishna  Udayar  v  Vasudeva 
Aiyar  (5)  were  of  the  opinion  that  the 
word  "case"  in  S  115  might  include  an 
exparte  application  In  Municipality 
of  Tando  Adami  v.  Khair  Mahomed  (7) 
a  Bench  of  this  Court  while  expressing 
approval  of  the  decision  of  this  Court  in 
YusafalLy  Alibhoy  v.  Haji  Muhomed 
Haji  Abdul  La  (8)  set  aside  under  S.  115, 
Civil  P  C.f  an  interlocutory  order  by 
a  lower  Court  refusing  to  amend  a  plaint. 

As  against  these  decisions  it  was  held 
by  this  Court  in  the  case  above  quoted 
viz  ,  Yusafally  Alibhoy  v.  Haji  Muho- 
med Haji  Abdulla  (8)  that  a  High  Court 
will  not  interfere  under  S  115,  Civil 
P.  C  against  interlocutory  orders.  A 
similar  view  was  expressed  in  Bai 
Rami  v.  Jaga  Dhullabh  (9)  where  the 
Court  held  the  High  .Court  will  not  in- 
terfere with  interlocutory  orders  passed 
by  the  lower  Courts  in  the  course  of  a 
pending  suit  This  was  followed  by 
Peroival,  J.,  of  the  Bombay  High  Court 
in  Isa  Adam  v.  Bai  Mariam  (10) 
and  the  similar  view  was  expressed  by 
the  Full  Bench  of  the  Lahore  High 
Court  in  Lai  Chand  'Mangal  Sain  v. 
Behan  Lai  Mehr  Chand  (11) 

I  am  of  opinion  that  the  preliminary 
objection  must  be  allowed  on  both 
grounds. 

The  refusal  to  issue  a  commission 
does  not  appear  to  me  to  be  an  order  in 
which  the  question  of  jurisdiction  is  in- 
volved and  such  an  order  is  not  in  my 
opinion  a  case  which  has  been  decided 
within  the  meaning  of  S.  115.  I  am  in 


(5)~A.~I.  B.  1924  Bom.  65=49  Bom.  43. 

7)  A.  I.  R.  1925  Siiid  260. 

8    [1920]  14  S.  L.  B.  28=58  I.  0.  721. 

9)  L1920J    44    Bom.   619=57    I.   0.     556=23 

Bom.  L.  B.  801. 
(10)  A.  I.  B.  1927  Bom.  664. 
11    A.  I.  K.  1924  Lab.  425=5  Lah.  289  (P.B.) 
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full  agreement  with  the  view  expressed 
in  Yttsafally  Alibhoy  v.  Hajt  Mahomed 
Haji  Ahdulla  (8),  Bai  Rami  v,  Jaga 
Dhullabh  (9)  and  by  Percival,  J  in 
Isa  Adam  v  Bai  Idanam  (10)  and  a 
Full  Bench  of  the  Lahore  High  Court,  in 
Lai  Chand  Manual  Sain  v  Belian  La-l 
Mehr  Chand  (II). 

I  would  therefore  dismiss  this  applica- 
tion with  costs. 

Percival,  J.  C  —I  quite  agree. 

During  the  course  of  the  arguments 
reference  was  made  to  two  cases  to  which 
1  myself  was  a  party  and  I  see  no  reason 
now  to  differ  from  the  view  taken  in 
these  two  cises.  In  the  Sind  case 
namely  Mt  Malanbai  v.  Nihal  Chand 
(12)  the  exact  point  now  before  this 
Court  came  up  for  consideration  and  the 
conclusion  of  Mr  Tyabji,  A  J.  C.  and 
myself  was: 

"no  revision  lies  against  an  order  of  the 
trial  Court;  dismissing  an  application  for 
issue  of  a  commission  but  such  an  order  of 
(UaagiBsn]  may  be  made  a  ground  of  appeal 
"ft  gain  at  the  fhal  judgment." 

That  decision  was  in  accordance  with 
the  ruling  in  Yiisafallij  Alibhoy  v  Haji 
Mahomed  Haji  Abdnlla  (8)  and  the  view 
taken  by  Mr  Tyabji  and  myself  was 
that  there  was  no  reason  why  we  should 
disagree  with  that  ruling.  Mr.  Tyabji  ob- 
served there  . 

"it  ia  urged  before  us  that  this  decision  is 
erroneous  and  opposed  to  the  decisions  of  the 
other  High  Courts  and  that  we  should  there- 
fore refer  that  decision  to  a  Full  Bench  so 
that  it  may  be  reconsidered.  P'or  the  reasons 
that  I  have  indicated  it  seems  to  me  that 
this  is  DOS  a  proper  case  in  which  we  should 
refer  the  matter  to  the  Full  Bench  but  that 
in  the  present  case  we  should  follow  the  de- 
cision in  Yusafalli/  Ahbhov  v.  Haji  Mahomed 
2Iaj%  Abdulla  (8)." 

That  judgment  was  delivered  two 
years  ago  but  the  present  position  is 
much  the  same  The  decision  of  diffe- 
rent High  Courts  are  to  some  extent  dis- 
prepant,  some  in  favour  of  a  mere  liberal 
interpretation  on  8.  115  and  others  in 
favour  of  a  less  liberal  interpretation 
So  far  as  Sind  is -concerned,  however, 
Yusufally  Alibhoy  v.  Haji  Mahomed 
Haji  Abdulla  (8)  has  not  been  over- 
ruled and  I  see  no  reason  why  we  should 
not  continue  to  follow  that  ruling 

I  agree  therefore  in -the  order  dismis- 
sing the  application  with  costs. 

p.B./R-K.          Application  dismissed. 


(12)  A 


1927  Sind  264=22  B.  L.  R.  129. 
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EUPCHAND,  A.  J.  C. 

Atmaram  Udhavdas  and  others  —  Ap- 
plicants. 

v. 

Dayaram  Sawney — Opponent 

Insolvency   No    60  of    1924,  and  JudF 
Misc.  Appln.  No     14G    of  1928,    Decided 
on  19th  February  1929,  by  Official  Recei- 
ver J   C.'s  Court,  Karachi 

(a)  Provincial  Insolvency  Act  (1920),  S.  53 
— Limitation. 

The  actual  date  of  tho  order  of  adjudication 
ia  the  terminating  point  for  the  purposo  ot 
limitation  :  A.  /.  R.  1923  Bom.  480,  A.  I.  R. 
1928  Lah.  3C1,  (!»'.  £.,)  A.  I.  R.  1928  Rang.  HB, 
and  A.  I.  R.  1927  Sind  GO,  Foil.  [P  95  C  2J 

(b)  Transfer  of     Property  Act,  S.    53— Suit 
for  cancellation  of  an  instrument  of  transfer 
can  be  brought  by    the  creditor   within  three 
years  from  the  date  of  the  cause-of    action — 
Similar  time    is  granted  to  a  traniferrer  and 
to     his    receiver — Provincial     Insolvency  Act 
(1920),  S.  53. 

Apart  from  the  Provisions  of  S,  53,  Pio\' 
Ins.  Act,  which  enable  tha  Insohancy 
Court  to  declare  certain  transfers  of  property 
as  void,  it  is  open  to  any  transferrar  to  sue  in  * 
Court  of  law  for  cancellation  of  a  document  ot 
transfer  of  property  executed  by  him  on  the 
ground  that  such  transfer  was  nou  intended  to 
be  acted  upon  provided  ha  files  a  suit  within, 
three  years  from  tho  date  when  the  facts  en- 
titling him  to  have  tho  instrument  cancelled 
or  set  aside  become  known  to  him.  If  the 
tranaforrer  becomes  an  insolvent,  there  is  no 
reason  why  the  Official  Receiver  in  whom  the 
estate  of  the  transferor  has  vested  or  he  hirr- 
aelf.acting  under  the  instruction  of  the  Official 
Receiver  should  not  institute  such  a  suit  after 
his  insolvency  provided  he  does  so  within, 
three  years  ot  tho  date  of  his  cause  ot 
action.  It  ib  equally  open  to  any  creditor  of 
a  transferrer  to  file  a  suit  within  three  years 
of  tho  date  of  such  transfer  under  S.  53,  T.  P. 
Act,  if  such  transfer  has  been  executed  with 
the  object  of  defrauding  creditors,  There  ii» 
again  no  reason  why  such  creditor  or  the  Offi- 
cial Receiver  acting  for  his  benefit  should  not 
institute  a  .suit  under  that  section  subsequent 
to  Che  date  of  the  order  of  adjudication. 

[P  96  C  1  2] 

(c)  ProvinciaHnsolvency    Act  (1920),  S.  53 
—Operation   of"  S.  53     is  not  intended  to  de- 
prive party  of     the    advantage   of    the    provi- 
sions of  Limitation  Act  by  instituting  a  suit. 

Legislature  by  enacting  8.  53  did  not  implie" 
dly  intend  to  deprive  the  debtor  or  the  creditor 
of  their  right  to  have  transfers  set  aside  by 
instituting  a  suit  before  an  ordinary  tribunal 
\vithin  the  longer  period  of  limitation. 

[P  96  C  2] 

(d)  Provincial    Insolvency  Act  (1920),    S.  4 
— Where    if    suit   instituted     simultaneously 
with  application   under  S.  4   wosild   be  time- 
barred  the  Court  will    not  exercise   its   juris-- 


1929 


ATMAHAM  v.  DAYARAM  (Bupohancl.  A.  J.  G.) 


Sind  g5 


"diction  under    S.  4  except  in  special    circum- 
stances. 

When  the  Insolvency  Oourfc  IB  called  upon 
'to  exercise  its  jurisdiction  under  S.  4  it'  would 
except  under  very  special  circumstances,  re- 
'fuae  to  exercise  bhab  jurisdiction  where  a  suit 
instibubed  on  the  same  date  as  the  application 
made  betoro  it,  is  liable  to  be  defeated  by  the 
plea  oE  limitation,  that  is  to  say,  it  would  not 
afford  relief  to  the  aggrieved  party  to  resort  to 
this  section  when  the  enforcement  ot  such  re- 
lief beBbre  an  ordinary  tribunal  IB  statute 
barred.  [P  96  C  2] 

(e)  Provincial    Insolvency  Act  (1920),  S.  53 
—Relief  under  S.  53  statute  barred—  Special 
provisions  of  the  onus    of  proof    are    inappli- 
cable. 

Section  53  casts  a  heavy  burden  on  tho  trans- 
feree to  prove  his  bona  ^fides.  If  the  relief  of 
bhe  Official  Receiver  under  S.  53  is  statute 
barred,  ib  is  not  open  to  the  Court  to  rely  upon 
tho  special  provisions  of  that  section  for  tho 
purpose  of  throwing  the  onus  on  the  transferee 
to  prove  the  bona  fides  of  his  transaction. 
While  entertaining  such  an  application  under 
S.  4  of  the  Act,  the  Court  will  deal  with  the 
question  of  onus  m  tho  same  manner  as  in  an 
ordinary  suit.  [P  9G  0  2.  P  97  C  1] 

(f)  Transfer  of  Property  Act,  S.  53— Mean- 
ing of  a  fraudulent  transfer. 

A  transfer  of  property  is  not  made  with  in- 
tout  to  defraud,  defeat  or  delay  creditors  with- 
in tha  meaning  of  S.  53  if  its  effect  or  object 
19  to  prefor  one  creditor  to  another,  even  if  it 
is  made  with  the  intention  to  defeat  an  anti- 
cipated execution.  What  the  section  invali- 
dates is  a  transfer  which  removes  the  whole  or 
a  part  of  the  debtor's  property  fromtho  creditor 
,\3  a  body  to  the  benefit  of  tha  debtor  :  A.  I.  R. 
1915  P.C.  115,  Foil.  [P  97  C  2] 

Kimatrai  Bhojraj — for  Applicants. 

Dipchand  Chandumal — for  Opponent 

Judgment. —  This  is  an  application 
under  Ss  4  and  53,  Prov.  Ins  Aofc, 
praying  that  tho  mortgage  executed 
by  the  insolvent  Motirara  in  favour  of 
his  brother  Rai  Bahadur  Dayaram 
Sawney  on  29th  February  1924  be  set 
riside  as  being  without  consideration,  or 
in  the  alternative  as  being  a  fraud  on  the 
creditors 

The  mortgage  was  admittedly  executed 
within  about  five  months  of  the  date  of 
the  presentation  of  the  petition  for  insol- 
vency of  the  firm  of  Lai  oh  and  Motiram  of 
whom  Motiram  was  a  partner;  but  more 
than  two  years  before  the  date  on  which 
the  order  of  adjudication  was  passed 

There  is  a  divergence  of  judicial  opi- 
nion on  the  question  whether  for  the 
purpose  of  computing  the  period  of  limi- 
tation prescribed  by  S.  53,  the  date  on 
which  the  order  of  adjudication  was 
passed,  or  the  date  of  the  presentation  of 
the  petition  for  insolvency  should  be  the 


terminus  a  quo.  The  Bombay,  Lahore  and 
Rangoon  High  Courts  have  adopted  the 
view  that  the-plain  meaning  of  the  words 
used  in  S  53  should  be  given  effect  to, 
and  that  therefore  the  actual  date  of  the 
order  of  adjudication  is  the  terminating 
point  for  the  purpose  of  limitation,  vide 
Nagindas  Dayabhai  v  Gordhan  Daya- 
bhai  (l)  Hemraj  v  Knshanlal  A  I  R 
1928  Lah.  361  (F.B.),  Mg.  Pov.  Mg.  Htein 
(2).  The  same  view  was,  as  far  as  I  am 
aware  taken  by  this  Court  under  old  Pro- 
vincial Insolvency  Act  3  of  1907,  and  has 
been  adhered  to  uuder  the  present  Act:  soe 
Official  Receiver  v.  Tirathdas  Mewaram 
A.  I.  R.  1927  Sind  66. 

On  the  other  hand,  the  Calcutta,  Madras 
and  Allahabad  High  Courts  have  taken  a 
contrary  view,  and*have  held  that  S.  53 
should  be  read  with  S  28  01  (7)  of  the 
Act,  that  the  date  of  the  order  of  adjudi- 
cation relates  back  to  the  date  of  the  pre- 
sentation of  the  petition  for  insolvency, 
and  that  the  date  of  presentation  of  the 
petition  is  therefore  the  terminus  a  quo- 
Rakhal  Chandra  v.  Sudhmdra  Nath(3)\ 
Rang i ah  v  Appaji  Rao  (4);  Sheonath  v. 
Munshiram  (5). 

The  point  in  issue  is  not  free  from  diffi- 
culties, It  has  been  said  that  the  act  of 
the  Court  in  delaying  the  passing  of  the 
order  of  adjudication,  whether  it  be  due 
to  the  tactics  adopted  by  a  dishonest  debt- 
or or  not,  should  nok  prejudice^the  Offi- 
cial Receiver  and  the  creditors  who  attack 
the  bona  fides  of  a  transfer  made  by  the 
debtor.  But  there  is  equally  no  reason 
for  holding  that  the  delay  in  passing  the 
order  of  adjudication,  whether  the  same 
be  caused  by  the  dilatoriness  of  the  credi- 
tors or  nob,  should  prejudice  the  unfor- 
tunate transferee. 

Under  S.  53  there  is  a  heavy  burden  on 
the  transferee  to  prove  his  bona  fides.  If 
there  is  delay  in  challenging  the  validity 
of  a  transaction,  it  is  likely  to  prejudice 
him  in  proving  his  bona  fides.  This  is 
especially  so  in  places  outside  the  Presi- 
dency Towns  where  there  is  a  greater  risk 
of  evidence  not  being  easily  available  if  it 
is  not  recorded  at  an  early  date.  It  is 
therefore  open  to  argument  that  the  legis- 
lature has  intentionally  provided  for  a 

(1)  A.  I.  R.  1925  Bom.  180  =49  Bom,  730. 

(2)  A.  I.  R.  1928  Rang.  148=G  Rang.  193. 

(3)  [1919]  46  Cal.  991=52  I.  C.  747=24  C.W, 
N.  172. 

(4)  A.  I.  R.  1927  Mad.  163=50  Mad.  900. 

(5)  [1920]  42  AH.  433=55  I.  0.  941=18  A.  L, 
J.  449. 
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different  terminating  point  in  S  53  of  the 
Aofc  than  that  provided  elsewhere 

As  at  present  advised,  I  am  not  pre- 
pared to  differ  from 'the  view  hitherto 
entertained  by  this  Court  which  is  in 
conformity  with  that  taken  by  at  least 
three  High  Courts  The  present  appli- 
cation so  far  as  it  purports  to  be  made 
under  S  53  of  the  Act  is  therefore  statute 
barred. 

It  has  been  argued  that  where  an  ap- 
plication falls  within  the  purview  of  S. 
53  of  the  Act,  S  4  has  no  application 
whatsoever,  and  that,  in  any  cage,  it  will 
be  au  improper  exercise  of  the  discretion 
vested  in  the  insolvency  Court  to  enter- 
tain an  application  under  that  section 
when  it  is  statute  barred  under  another 
section  of  the  same  Jlct.  I  am  not  pre- 
pared to  accept  the  whole  of  this  argu- 
ment as  sound  nor  am  I  prepared  to  ac- 
cept it  in  the  form  in  which  it  has  been 
put  before  me 

Section  4  is  a  general  section  It  con- 
fers jurisdiction  on  the  insolvency  Court 
to  deal  with  all  questions  arising  between 
the  debtor's  estate  and  strangers  which 
would  otherwise  be  triable  by  an  ordinary 
tribunal,  provided  the  insolvency  Court 
considers  it  expedient  or  necessary  to  de- 
cide such  questions  for  the  purpose  of 
doing  complete  ]ustice  between  the  par- 
ties or  making  complete  distribution  of 
the  debtor's  estate  It  is,  however,  to  be 
noted  that  the  section  does  not  confer  any 
arbitrary  powers  on  the  insolvency  Court 
of  deciding  such  questions  in  any  manner 
it  thinks  fit,  and  in  the  absence  of  any 
express  provision  in  that  behalf  the  Court 
is  bound  to  decide  such  disputes  accord- 
ing to  the  same  principles  of  law  as  an 
ordinary  tribunal,  though  its  procedure 
may  to  a  certain  extent  be  summary 

Apart  from  tho  provisions  of  S  53  of 
the  Act  which  enable  the  insolvency 
Court  to  declare  certain  transfer  of  pro- 
perty as  void,  it  is  open  to  any  transf error 
to  sue  in  a  Court  of  law  for  cancellation 
of  a  document  of  transfer  of  property  exe- 
icufced  by  him  on  the  ground  that  such 
transfer  was  not  intended  to  be  acted 
upon  provided  he  files  a  suit  within  three 
years  from  the  date  when  the  facts  enti- 
tling him  to  have  the  instrument  can- 
celled or  set  aside  become  known  to  him. 
If  the  traneferrer  becomes  '  an  insolvent, 
there  is  no  reason  why  the  Official  Recei- 
ver in  whom  the  estate  of  the  transferrer 
has  vested  or  he  himself  acting  under  the 
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instructions  of  the  Official  Receiver  should 
not  institute  such  a  suit  after  his  insol- 
vency provided  he  does  so  within  three' 
years  of  the  date  of  his  cause  of  action.  J 
It  is  equally  open  to  any  creditor  of  a 
transferrer  to  file  a'suit'within  three  years! 
of  the  date  of  such  transfer  under  8.  53j 
T.  P  Act,  if  such  transfer  has  been  exe- 
cuted with  the  object  of  defrauding  credi- 
tors. There  is  again  no  reason  why  such 
creditor  or  the  Official  Receiver  acting  for 
his  benefit  should  not  institute  a  suit 
under  that  section  subsequent  to  tho  date 
of  the  order  of  adjudication. 

It  is  doubtless  true  that  S  53,  Piov 
Ins  Act  prescribes  a  period  of  2  years 
for  the  entertainment  of  an  appli- 
cation to  set  aside  certain  transfers 
including  those  referred  to  above.  But 
it  cannot  even  for  a  moment  he  contended 
that  the  legislature  by  enacting  this  sec- 
tion impliedly  intended  to  deprive  the 
debtor  or  the  creditor,  as  the  case  may 
be,  of  their  right  to  have  such  transfers' 
set  aside  by  instituting  a  suit  before  an 
ordinary  tribunal  within  the  longer  period! 
of  limitation  prescribed  by  the  Limita-l 
tion  Act.  If  that  be  so,  I  can  see  no 
reason  why  the  same  relief  should  not  be 
afforded  to  them  by  the  insolvency  Court 
under  S  4,  Prov  Ins.  Act.  Whether  in 
the  exercise  of  its  discretion  the  insol- 
vency Court  will  not  assume  jurisdiction 
vested  in  it  under  S.  4  of  the  Act  and 
thereby  withdraw  the  case  from  the  ordi- 
nary tribunal  is  quite  another  matter. 

I  am  prepared  to  concede  that  when 
the  insolvency  Court  is  called  upon  to 
exercise  its  jurisdiction  under  S  4,  it1 
would,  except  under  very  special  circum- 
stances, refuse  to  exorcise  that  jurisdic- 
tion where  a  suit  instituted  on  the  same 
date  as  the  application  made  before  it,  is 
liable  to  be  defeated  by  the  plea  of  limi- 
tation, that  is  to  say,  it  would  not  afford 
relief  to  the  aggrieved  party  bo  resort  bo 
this  section  when  the  enforcement  of1 
such  relief  before  an  ordinary  tribunal  is' 
statute  barred  I  have  advisedly  used  the 
expression  "except  under  very  special 
circumstances"  as  it  will  presently  appear. 
I  am  also  prepared  to  concede  another 
point  which  is  still  of  greater  importance 
to  the  opponent  and  that  is  this 

Section  53,  Pro  Ins.  Act  casts  a  heavy) 
burden  on  the  transferee  to  prove  his  bona< 
fides.  If  the  relief  of  the  Official  Receiver 
under  S.  63  is  statute  barred,  it  is  not  open! 
to  the  Court  to  rely  upon  the  special 
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provisions  of  that 'section  for  bhe  purpose 
of  tli rowing  the  onus  on  the  transferee 
bo  prove  the  bona  fides  of  his  transaction. 
While  entertaining  such  an  application 
under  S.  4  of  the  Act,  the  Court  will  deal 
with  the  question  of  onus  in  the  same 
manner  as  in  an  ordinary  suib 

Now  the  application  of  the  Official 
Receiver  is  twofold  .  In  bho  first  place 
he  represents  tho  general  body  oC  credi- 
tors aAd  applies  that  the  mortgage  be 
declared  void  under  S.  53,  T  P.  Act, 
This  application  was  presented  more  than 
3  years  after  the  date  of  the  mortgage 
and  therefore  ordinarily  [  should  have 
been  reluctant  to  exercise  my  discretion 
under  S.  4  of  the  Act.  Bub  in  tho  present 
case,  there  are  corbain  special  circum- 
stances which  make  it  proper  for  me  to 
entertain  the  application  on  that  grounl 
as  well  One  Pandib  Harnamdas  had 
attached  the  proporby  of  the  insolvent 
Motiram  in  execution  of  his  decree  passol 
in  Suit  No  177  of  L92G,  which  was  trans- 
ferred by  this  Court  to  the  Senior  Sub- 
Judge,  Jholum,  for  execution.  On  tho 
application  made  by  tho  opponent  thab 
abbachmenb  was  raise  1  Tho  creclibor  bhon 
filoi  a  suit  under  O  21,  R  58,  Civil  P. C. 
for  a  declaration  that  mortgage  executed 
by  bho  debtor  in  favour  of  bhe  oppsnenb 
was  void  On  Mobiram  being  adjudged 
insolvent,  bhe  Senior  Sub-Judge,  Jholum, 
passed  an  order  dabed  27bh  April  1927, 
holding  bhat  Pandib  Ilarnamdas  had  no 
right  bo  insbibute  tho  suib  and  bhab  bhe  pro- 
per person  to  have  bhe  morbgago  declared 
void  w.as  bho  Official  Receiver  This 
decision  w.as  given  on  bho  plea  raise!  by 
the  oppononb  Ho  cannob  blow  hot  and 
cold,  and  it  is  hardly  open  to  him  now  to 
objecb  bo  bhe  Official  Receiver  proceeding 
wibh  bhe  prosenb  applicibion  as  represent- 
ing tho  said  Harnamdas. 

In  bhe  noxb  place,  bhe  Official  Receiver 
represents  the  debtor  and  applies  bhab  bho 
morbgago  be  declared  void  01  tho  ground 
that  as  between  the  debtor  and  the 
opponent  it  was  never  intended  to  be 
operative  Rvea  if  it  be  assume!  that 
the  opponent  assertel  an  adverse  claim 
against  the  debtor  in  the  execution  pro- 
ceedings, bhe  presonb  applioabion  being 
within  3  years  of  thab  date,  bhe  question 
of  limitation  hardly  arises 

On  the  merits,  however,  I  am  of  opinion 
that  the  Official  Reaeiver  has  failed  to 
discharge  the  burden  which  would  entitle 
him  to  relief  under  the  ordinary  law. 
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The  Official  Receiver  has  established  cer- 
tain cogent  facts  which  craato  a  good  deal 
of  suspicion  on  the  bona  fides  of  the  claim 
of  the  opponent  ;  but  they  do  not  amount 
to  sufficient  proof.  It  is  established  that 
the  opponent  knew  that  tho  debtor  and 
his  brothers  were  in  difficulties  whon  he 
got  the  document  executed  in  his  favour 
bub  thab  is  nob  enough  There  is  evi- 
dence that  he  used  to  advance  moneys  to 
his  brothers-in-law,  and  thnt  they  were 
in  deb  bed  bo  him  bo  a  certain  oxbent 
What  their  actual  indebtedness  was  it  is 
difficult,  to  ascertain.  The  bindi  pro- 
duced by  him  is  in  no  way  above  suspi- 
cion, and  tho  debtors'  books  have  not  boon 
prolucei.  Tho  Official  Receiver  is  in  the 
unfortunate  position  that  he  has  to  rely 
upon  bhe  evidence  of  bhe  debtor  whom  he 
19  prosecuting  for  perjury,  and  certain 
other  offences  cDinmittoi  by  him  against 
tho  insolvency  law  Tho  debtor  has  given 
evidoaco  (whether  it  b0  true  or  not),  to 
support  the  ciso  of  tho  opponent.  Ho 
has  alleged  bhab  there  was  a  parbibion 
between  him  an!  his  brothers,  and  thab 
in  pursuinco  of  bhat  pirtition  he  was 
mide  to  pay  a  sum  of  Rs  14,000-0-0  to 
tho  oppMionb  anl  bo  secure  tho  duo  pay- 
ment thereof,  ho  executed  a  mortgage  on 
his  property.  This  may  or  may  nob  her 
bruo  Bub  on  bhe  materials  before  me,  I 
am  nob  prepired  to  hold  that  a  certain 
sum  not  less  than  Rs  14,000-0-0  was  due 
by  bho  family  bo  the  opponent.  If  that 
is  so,  ib  was  open  to  tho  opponent  to  hold 
the  insolvent  liable  for  the  whole  of  that 
sum  and  to  secure  himself  by  getting  a 
mortgage  execute  1  in  his  favour  In 
Mittahar  Sahu  v  Hakim  Lai  (G),  their 
Lordships  havo  observed  that  : 

1  '  A  tnnsfor  of  proporby  la  not  mida  with 
mtGnd  to  defraud,  djfcat  or  delay  creditors 
within  tho  miiimug  oF  S.  "iJ,  Transfer  of  Pro 
party  Act,  if  its  effect  or  objjct!i.i  to  prefer  one 
creditor  to  another,  even  if  it  13  made  with 
the  intention  to  defoiit  an  anticipated  oxocu 
tion.  Whit  the  section  invalidates  is  a  trans- 
fer which  removes  the  whole,  or  a  part  of  the 
debtor's  property  from  tho  creditors  aa  a  body, 
to  tha  benefit  of  tho  debtor." 

The  fact  that  tho  insolvent  executed 
tho  mortgage  in  favour  of  the  opponent 
with  tho  objecb  of  preferring  him  to 
Harnamdas  or  with  the  object  of  avoid- 
ing the  anticipation  of  execubion  in  Har- 
namdas's  decree,  is  not  sufficient. 

The  Official  Receiver  as  representing 
the  general  body  of  creditors  cannot 

"(STA.'l.  R.    1015   P.  0.~li5^=13~6»l1~5ai=S 
I.  A.  104  (P.C,). 
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therefore  hive  the  mortgage  set  aside 
unless  he  shows  that  it  WAS  executed 
without  consideration  and  for  the  benefit 
of  tho  dehtor.  He  cannot  for  the  same 
reason  have  it  set  aside  a.s  representing 
the  debtor  as  mortgage  was  intended  to 
be  acted  upon. 

I  rnusb  confess  that  if  S  53,  Pro  Ins. 
Act  nil  applied,  a  gojl  dej,l  might  hive 
been  said  in  favour  of  the  Official  Receiver 
But  his  claim  under  that  section  being 
statute  birred,  1  have  no  option  bub  to 
hold  thit  ho  his  failed  to  establish  a  case 
for  sotting  aside  the  transfer  and  that 
this  application  should  therefore  be  dis- 
missed 

As  I  am  not  sibisfiei  with  certain  state- 
ments made  by  the  opponent  in  his  evi- 
dence, I  order  that  eich  pirfcy  should  bear 
his  own  costs. 

p  R  /R  K.          Application  dismissed. 
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PERCIVAL,  J.  C  ,  AND 
RUPCHAND,  A  J,  C. 

Dayaram  Gidumal — Appellant, 
v 

Nabibux  and  others — Respondents 

First  Appail  No.  113  of  1925,  Decided 
on  1st  February  1929. 

*  Contract  Act,  S,  74— S.  74  doei  not 
penalise  party  making  conceiiioi  to  debtor 
by  accepting  smaller  mm  than  due  if  paid  in 
strict  conformity  t9  concenion  —  Concent 
decree  providing,  in  default  of  payment  by 
defendant  on  certain  date  of  smaller  sum 
than  due,  defendant  to  pay  larger  sum  claim- 
ed and  due  to  plaintiff  —  Time  ii  whole 
consideration  of  fuch  contract  and  such 
decree  cannot  be  penal. 

Section  74  does  not  penalise  a  pirfcy  who  19 
prepared  to  raaka  a  concession  in  favour  of 
his  debtor  by  accepting  a  smaller  sum  than  ia 
due  to  him  provided  it  IB  paid  in  strict;  con- 
formity of  tha  concession  shown  to  him. 

[P100G1  2] 

Where  a  consent  decree  provides  that  in 
default  of  payment  by  the  defendant  on  cer- 
tain dates  of  a  certain  smaller  sum  of  money 
than  is  claimad  to  ba  due,  the  defendant  shall 
pay  to  the  plaintiff  tho  larger  sum  claimed 
and  which  is  really  due  plus  the  costs  of  the 
suit  with  interest  at  9  per  sent  par  annum. 
Time  is  not  only  tho  essence  of  such  contract 
but  it  is  also  its  whole  consideration  and  such 
decree  cannot  amount  to  a  penalty  which 
means  something  which  the  debtor  is  to  pay 
over  and  above  his  original  liability  as  a 
punishment  :  Thompson  v.  Hudson,  (1869)  38 
JJt  J.  Oh.  431;  Ex  pirtc  Burden,  In  Re  Neil 
(1881)  1G  Ch.  D.  675,  Rel.  on;.  A.  I  R.  1921  Pat. 
387,  Cons,  and  not  Foil.]  8  M.  I. 'A.  239 
Dist.,  Ford  v,  E-irl  of  Chesterfield,  105  R.  R. 
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(P.  C.),  Expl.  [P  100  0  2,  P  102  G  1,  2] 

Dipohand  Ckandumal—for    Appellant. 

Gkubermal  ^aliram—toT  Respondents. 

Rupchand,  A.  J.  C— This  appeal 
arises  in  execution  proceedings  of  a  con- 
sent decree  which  provides  as  follows: 

"  1.  That  the  defendant  do  pay  to  the 
plaintiff  Rs.  5,000-0  0  on  accouat  of  the  entire 
claim  and  costs  in  two  equal  instalments,  the 
first  baing  payable  on  15th  January  1924,  and 
the  2nd  on  15th  January  1925.  That  in  o'lae 
of  default  in  the  piyonnfc  of  any  of  the 
instalments  the  defendants  do  pay  to  tha 
plaintiffs  tha  whola  amount  of  claim  VIE. 
Rs.  9,000-0-0  and  costs  of  tha  suit  amounting 
to  Ri.  729-G  9  with  interest  at  9  per  cent,  per 
annum." 

The  trial  Court  held  that  the  defen- 
dants had  made  default  in  payment  of 
the  first  instalment,  and  that  the  pay- 
ments made  by  them  to  plaintiff  3 
of  Rs  2,000-0-0  on  2nd  February  1924 
and  Rs.  500-0-0  on  llth  February  1924. 
towards  the  first  instalment  were  not 
only  out  of  time,  but  were  not  a  valid 
discharge  of  their  liability  to  pay  the 
amount  to  the  plaintiffs  who  were  joint- 
ly entitlel  to  receive  the  same,  but  held 
that  as  the  decree  provided  for  a  penalty, 
it  was  open  to  the  Court  to  relieve  the 
defendants  of  such  penalty.  The  defen- 
dants having  paid  the  second  instalment 
in  time  during  the  pendency  of  those 
proceedings,  the  Court  ordered  the 
defendants  to  pay  an  additional  sum  of 
two  third  of  Rs.  2,500-0-0  with  interest 
due  thereon  to  plaintiffs  1  and  2  in  full 
satisfaction  of  their  decree. 

The  mam  point  raised  before  us  ig 
whether  the  decree  provides  for  a  pen- 
alty. Now,  there  is  a  broad  distinction 
between  an  agreement  which  provides 
that  in  default  of  payment  of  a  certain 
amount  on  a  particular  date  or  dates, 
the  defaulting  party  shall  pay  a  much 
larger  amount  than  is  admittedly  clue  by 
him,  and  an  agreement  which  provides 
that  in  default  of  payment  on  certain 
dates  of  a  certain  smaller  sum  than  is 
admitted  to  be  due  or  is  claimed  to  be 
due,  the  defaulting  party  shall  be  liable 
to  pay  the  larger  sum  admitted  or  claim- 
ed to  be  due.  In  the  former  case,  the 
provision  for  payment  of  the  larger  sum 
is  clearly  in  the  nature  of  a  penalty.  la 
the  latter  case,  where  the  larger  sum 
is  admittedly  due  the  agreement  to  en- 
force the  payment  of  such  sum  does  nob 
come  within  the  purview  of  that  expres- 
sion It  would  appear  that  where  a 
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larger  sum  is  claimed,  bub  not  admitted, 
the  question  whether  such  larger  sum 
wag  agreed  to  be  paid  in  bhe  event  of 
default  is  a  penalty  or  not  would  greatly 
depend  upon  the  nature  of  such  claim 
and  on  what  transpired  at  the  time  of 
the  agreement  to  accept  the  smaller  sum 
in  satisfaction  thereof. 

The  leading  English  case  on  this  point 
is  Thompson  v  Hudson  (1).  la  that  case, 
11  was  indebted  to  T  and  S  on  several 
accounts  to  ascertain  which  three  sepa- 
rate suits  were  pending  against  him. 
In  one  suit  a  final  decree  was  made  fix- 
ing the  liability  of  II  on  one  account  and 
ordering  him  to  pay  by  a  day  named.  H 
wanted  further  time  and  it  was  agreed 
between  him  and  T  and  S  that  the  terms 
of  the  order  as  to  payment  should  be 
varied,  II  agreeing  nob  to  appeal  against 
the  final  decree  already  made,  to  admit 
the  amounts  claimed  in  the  other  two 
suits,  and  on  a  certain  day  to  pay  a  fixed 
«um  and  to  execute  a  mortgage,  for  secur- 
ing payments  in  a  particular  manner  of 
another  sum,  and  T  and  S  agreed  there- 
upon to  take  a  lesser  sum  than  they 
claimed  with  a  proviso  that  if  H  mide 
any  default  they  should  be  ab  liberty  to 
recover  their  whole  debt  Ho  carried  out 
his  agreement  in  part  and  mide  default 
in  payment  of  the  amount  due  by  him 
according  to  the  manner  stipulated  and 
on  T  and  S  enforcing  payment  of  the 
full  amounts  claimed  by  them  pleaded 
that  the  proviso  in  that  behalf  was  a 
penalty  which  could  not  be  enforced  in 
equity.  That  proviso  was  in  the  follow- 
ing terms; 

11  la  case  Lord  Downe,  or  tho  defendants 
shall  nob  pay  and  secure  tha  said  sums  to  the 
plaintiffs  in  mannor  aforesaid,  or  if  a  good 
and  satisfactory  mortgage  shall  not  be  execu- 
ted to  the  plamtifi  for  the  said  sum  of  £  25,613 
15s.  and  interest,  or  if  tho  defendants 
shall  fail  in  performing  all  or  any  of  the 
stipulations  on  their  part  hereinbefore  con- 
tained, then  the  plaintiffs  shall  ba  at  liberty 
to  recover  the  said  principal  sums,  interest  and 
costs  decreed  or  claimed  bo  bo  duj  to  them  in 
the  said  several  suits,  and  to  adopt  all  such 
proceeding?  in  the  said  Bovcral  suits  or  other- 
wise for  aiding  their  recovery  of  their  said 
several  claims  as  thoy  may  be  advised.  " 

It  was  hold  that  the  plea  that  the  said 
proviso  was  in  the  nature  of  a  penalty 
could  not  be  sustained.  At  p.  441  Lord 
Westbury  has  observed  as  follows  : 

11  In  answer  to  tho  questions  which  they 
were  required  to  answer  in  the  chambers  of 
the  Master  of  the  Rolls  they  thought  that  it 
-was  very  rational  and  very  right  to  say,  if  a 

(1)     [1869 J  38  L.  J,  Oh.  431=4  H.  L.  1. 


creditor,  tells  his  debtor,  'provided  you 
pay  me  half  the  debt,  or  two-thjrds 
of  the  debt,  on  an  appointed  day  I  will 
release  you  from  the  rest'  and  will  accept 
the  money  so  paid  in  discharge  of  tho 
whole  debt,  but  if  you  do  not  make  payment 
of  it  on  that  day,  than  thu  whole  debt  shall 
remain  due  to  me  and  I  shall  bo  at  liberty  to 
recover  it*.  There  would  be  no  doubt  at  all 
that  the  proposition  was  both  reasonable  and 
accordant  with  common  sense.  IJufc  the 
principal  has  not  been  accepted  by  the  two 
tribunals  before  which  the  caao  has  been 
heard.  "  The  Mastei  of  the  Rolls  appears  to 
havo  thought  that  the  residue  of  the  debt  in  tho 
case  1  have  put  would  bo  converted  into  a 
penalty,  and  that  tho  penalty  could  not  bo 
on  forced.  It  ia  impossible  to  hold  th.it 
money  due  by  contract  can  be  converted  into 
a,  pjnalty  A  penalty  is  a  punishment,  an 
affliction,  for  not  doing  something.  BUG  if 
a  man  claims  to  be  entitled  to  receive  at  ,1 
future  timo,  on  the  dofault  of  his  debtor,  that 
which  he  is  now  .entitled  to  receive  it  is 
impossible  to  understand  how  that  cau  be 
regarded  as  a  penalty.  I  havo  not,  therefore, 
the  least  hesitation  in  stating  that,  if  the 
Master  of  the  Rolls  is  rightly  reported,  there 
wan  a  strange  confusion  at  tha  moment  pro- 
vailing  m  his  Lordship's  mind,  and  that  it 
could  not  have  boon  present,  to  him  at  the 
moment  when  he  delivered  his  judgment  that 
the  rost  of  the  dobt  still  remained  duo  by 
contract,  and  that  what;  \\  as  due  by  contract 
could  not  bj  a  penalty.  " 

At  p.  435  the  Lord  Chancellor  has  said: 
"  It  is  equally  cloar  on  the  other  hand  that 
where  there  is  a  debt  actually  due,  and  at  tho 
timo  when  the  debt  becomea  due  and  is  not 
paid,  an  agreement  is  entered  into  for  grant- 
ing to  the  debtor  further  indulgence,  'and  tha 
creditor  is  willing  to  allow  him  certain  advan- 
tages and  deductions  from  that  debt  as  well 
as  to  exbond  the  timo  for  ita  payment,  if 
adequate  and  proper  security  m  tho  mind  of 
the  creditor  be  afforded  him  as  his  part  of 
tho  bargain  in  respect  of  which  he  is  to  make 
these  concessions  then  it  is  perfectly  compet- 
ent for  tho  creditor  to  say:  "  If  the  payment 
be  not  made  mode  ot  forma  as  1  havo  stipul- 
ated, then  forthwith  tho  right  to  the  whole 
original  debt  shall  revert  to  mo,  and  it  shall 
bo  open  to  mo  to  proceed  and  to  exorcise  all 
those  powors  which  1  havo  for  compelling 
payment  of  the  original  debt,  in  other  words, 
1  am  entitled  to  be  replaced  in  tho  position  in 
which  I  was  when  this  agreement  which  ha? 
been  broken  was  entered  into.  Therefore,  as 
far  as  tho  law  of  the  case  is  concerned,  there 
can  bo  no  difficulty  in  tho  matter.  " 

la  this  case  H  was  disputing  the  vali- 
dity of  the  final  decree  passed  in  one 
suit  and  the  amount  claimed  in  the  other 
two  suits,  but  in  consideration  of  the 
agreement  to  pay  a  small  sum  on  certain 
conditions  he  waived  his  right  to  file  an 
appeal  in  the  suit  which  was  decreed  and 
submitted  to  decrees  for  bhe  sums  claim 
ed  in  tha  other  two  suits,  and  he  was 
made  to  pay  the  said  sums. 
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En  the  later  caae  of  Ex  parte  Burden 
In  re  Neil  (2)  a  creditor  who  had  issued 
a  debtor's  summons  in  respect  of  a  judg- 
ment debt  of  £344  agreed  to  accept  a 
cheque  for  £105  and  three  bills  of  ex- 
change for  £50  each  accepted  by  a  third 
party,  und  on  payment  of  the  cheque 
and  bills  in  due  course  to  give  a  receipt 
in  full  settlement  of  the  judgment  debt, 
but  that  in  default  of  payment  of  any  or 
either  of  the  cheque  or  bills,  the  creditor 
was  at  liberty  to  proceed  for  the  full 
amount  The  Court  consisting  of  James 
Cotton  and  Lush,  L.  ,1.  J,,  unanimously 
held  that  the  creditor  was  entitled  to 
proceed  for  thofull  amount.  Cotton,  L 
,T.  expressed  his  view  thus  • 

"  It  ii  said  that  the  provision  for  the  re- 
viver of  the  original  debt1-  19  in  the  nature  of  a 
penalty.  1  know  of  no  cue  in  which  the 
equitable  doctrine  about  penalties  has  been 
applied  to  a  case  in  which  a  creditor  agrees 
to  reduce  the  amount  of  his  claim  on  certain 
conditions  but  that  on  the  failure  of  the 
debtor  to  fulfil  any  one  of  thoao  conditions 
the  original  rights  of  the  creditor  shall  revive, 
and  in  my  opinion  the  doctrine  ought  not  to 
be  applied  to  such  a  case.  " 

Lush,  L.  J.,  has  expressed  the  same 
view  in  different  terms  a,s  follows  : 

11  IB  there  any  equitable  ground  for  reliev- 
ing the  debtor  ?  It  has  been  argued 
that  the  provision  for  the  revivor  of  the  debt 
is  a  penalty.  1  understand  penalty  to  bo  some- 
thing which  a  debtor  is  to  pay  over  and  above 
hia  original  liability,  as  a  punishment.  But 
that  is  not  no  in  the  present  case." 

It  would  follow  from  both  these  cases 
that  whore  a  party  claims  to  bo  entitled 
to  receive  a  larger  sum  which  ig  really 
due  to  him,  in  the  event  of  default  in 
payment  of  the  smaller  sum  which  ho 
has  agreed  to  take  subject  to  certain  con- 
ditions, the  claim  for  money  really  due 
to  him  cannot  be  converted  into  a  penalty 
which  means  something  which  the  debtor 
is  to  pay  over  and  above  his  original 
liability  as  a  punishment!  and  no  such 
question  can  therefore  arise. 

Now,  it  is  no  doubt  truo  that  S.  74, 
Contract  Act,  has  done  away  with  the 
distinction  between  a  penalty  and  liqui- 
dated damages,  but  there  is  nothing  in 
that  section  or  in  the  illustrations  there- 
to to  show  that  it  was  ever  intended  to 
lay  down  any  different  law  than  was  laid 
down  in  the  two  cases  cited  above,  and 
io  penalise  a  party  who  was  prepared  to 
make  a  concession  in  favour  of  his  debtor 

ace!  pting  a  srnaMer  sum  than  was  due 
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to  him  provided  it  was  paid  in  striofci 
conformity  of  the  concession  shown  toj 
him  ' 

Our  attention  has  been  invited  to  M t. 
Nand  Bam  Kuer  v  Durya  Das  Narain 
(3),  whero  a  compromise  decree  pro- 
vided thdt  if  the  defendant  paid  to  the< 
plaintiff  Us.  1,000-0-0  immediately  and 
Es.  12,000-0-0  on  or  before  31st  March 
1923,  the  claim  of  the  plaintiffs  would* 
bo  discharged  in  full,  but  that  on  failure 
to  pay  the  above  instalments,  the  plain- 
tiff would  be  entitled  to  realize  her  full 
claim  for  Rs  20,989-9-0  with  costs  and 
future  interest,  tho  defendants  had  mado 
default  in  payment  of  Rg  12,000-0-0  on 
the  due  date,  the  Court  condoned  the- 
delay. 

It  appears  that  the  attention  of  their 
Lordships  wag  not  drawn  to  the  abovo 
decisions.  The  judgment  is  a  short  one 
and  all  that  it  says  on  this  point  is  : 

"  On  the  other  hand,  it  seoms  to  be  novr 
settled  that  whero  tho  agreement  is  for  tha 
payment  of  money  on  a  proscribed  date,  and 
that  upon  default  ~of  payment  -on  that  data 
money  or  land  is  to  be  forfuitcsd,  tune  la  not  of 
the  essence  of  tho  contract." 

Now,  these  observations  are  perfectly 
correct,  and  perfectly  intelligible,  if  they 
are  applied  to  a  case  where  tho  party  in 
default  is  made  to  pay  a  larger  sum  than 
is  due  by  him.  But  wi*ih  all  respect,  I, 
fail  to  see  how  time  could  be  treated  to 
be  a  non-essential  term  in  the  contract  in 
the  case  where  the  creditor  agrees  to 
forgo  part  of  his  admitted  claim  provided 
he  gets  tho  lessor  sum  on  a-particular 
dato  In  such  a  case  time  is  not  only  the 
essence  of  the  contract,  but  the  whole 
consideration  of  it.  It  is  in  consequence 
of  the  promptness  of  payment  of  a  part 
of  the  debt  at  once  that  the  creditor 
agrees  to  forgo  the  remainder,  and  it  is 
not  a  case  in  which  equity  relieves 
against  time,  for  if  it  did,  it  would  be 
violating  its  rules,  as  per  Master  of  the 
Rolls  in  Ford  v.  Earl  of  Chesterfield  (4). 

Our  attention  has  also  been  -invited  to 
the  case  of  Bam  Gopal  Hooker jea  v. 
Samuel  Masseyk  and  Thomas  J  Kenny 
(5)  ;  but  in  that  case  tho  point  which 
their  Lordships  were  required  to  adjudi- 
cate upon,  was  whether  there  had  been 
any  failure  by  the  respondents  in  the 
substantial  performance  of  the  contract 
jnd  if  there  had  been  any  default  to  whom 

(3)  A.  I.  R.  l92TPat7987=2  Pat7906. 

(4)  105  R.  R.  201. 

(5)  [1860]  6  M.  I.  A.  239=2  W.  R.  43  (P.O.). 
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In  that  case  the  oiler  of  payment  had 
been  ma.de  in  time  by  the  respondents 
but  it  was  urged  before  their  Lordships 
that  that  offer  was  no  vilid  offer  on  three 
grounds  .  first,  that  the  offer  did  not 
include  the  interest  which  ought  at  that 
time  to  have  been  paid,  second,  that  the 
person  to  whom  money  was  offered  had 
no  authority  to  receive  money  on  behalf 
of  thelappellant,  and  third,  that  the  res- 
pondent was  bound  to  seek  out  the  appel- 
lant on  the  date  of  payment  aud  to  tender 
him  the  exact  amount  and  interest  then 
due  (p  259)  As  to  the  first  objection 
their  Lordships  observed  that  the  omis- 
sion to  include  interest  arose  from  a 
misapprehension  of  the  ambiguous  words 
of  the  agreement,  and  that  such  omission 
was  not  the  reason  why  the  money  was 
refused.  As  to  the  second  objection,  their 
Lordships  observed  that  they  were  by  no 
means  satisfied  that  the  person  to  whom 
the  money  was  tendered  had  no  authority 
to  receive  the  money  As  to  the  third, 
it  was  said  that  there  seemed  to  have 
bsen  uncertainty  on  both  sides  as  to  the 
plaoe  where  the  ikrarnamah  WAS  to  bo 
produced  and  the  money  paid.  After 
discussing  the  evidence  their  Lordships 
held  that  they  were  satisfied  that  there 
was  a  bona  fide  endeavour  on  the  part  of 
the  respondent  fairly  to  perform  his 
agreement. 

The  case  of  Ford  v.  Earl  of  Chesterfield 
•(4),  was  cited  before  their  Lordships  as 
good  authority  but  an  attempt  was  made 
to  distinguish  it  on  the  ground  that  in 
the  case  before  their  Lordships  a  third 
person  had  undertaken  the  liability  of 
the  debt  and  to  incur  the  penalty.  But 
the  judgment  of  their  Lordships  of  the 
Privy  Council  is  silent  on  that  point.  It 
oannot  therefore  for  a  moment  be  sug- 
gested that  the  principle  laid  down  in 
Ford's  case  was  considered  as  inapplica- 
ble to  India. 

The  case  of  Rai  Dalkiskindas  v.  Raja 
Run  Bahadursing  (6),  is  an  authority 
•for  the  proposition  that  a  penal  clause 
-contained  in  a  consent  decree  may  be 
relieved  by  the  Court,  though  it  does  not 
eo  expressly  decide,  and  proceeds  upon 
that  assumption.  But  it  goes  no  further 
and  if  carefully  analysed,  it,  on  the  con- 
trary, helps  the  plaintiffs  to  a  certain 
extent.  In  that  case  certain  instalments 

(6)  [1884]  10  Oal.  305=10  I.  A.  162=13  O.L.R. 
392=4  Sar.  465  (P.O.). 


were  allowed  on  certain  conditions.  Art. 
2  of  the  solehnamah  provided  for  payment 
of  interest  at  eight  annas  per  cent,  and 
further  provided  for  the  amounts  paid 
being  appropriated  in  a  certain  manner 
and  how  they  were  to  be  paid.  The 
third  article  which  is  the  important  one 
ran  as  follows  : 

"  IF  the  first  instalment  be  nob  paid  on  30th 
Bhadon  1281  Fash,  the  two  consecutive  instal- 
ments bo  not  paid,  then  the  pliintill  shall 
havo  the  power  to  talco  out  execution  of  the 
decree  and  roaluo  his  entire  decretal  money 
with  interest  at  tho  rate  of  one  rupee  per  cent, 
per  menscjm  from  defendants  and  their  pro- 
perties In  case  of  default,  tho  decree-holder 
shall  be  cutitlod  to  bakes  out  execution,  aad 
realize  interest  on  tho  entire  dooretal  money 
Irom  the  date  of  such  default  to  that  of  reali- 
sation, at  tho  rate  of  one  rupee  per  ce  it.  If 
the  first  niat.dineut  bo  not  paid  on  30th 
Bhadon  1281  Fnali,  then  the  docree-holdor 
shall  have  the  powur  to  realize  tho  principal 
with  interest  at  the  rato  of  one  rupee  per  oent. 
per  mensem  from  the  date  of  this  solehnamah, 
to  which  your  potitioncis,  defendants,  shall 
havo  no  objection.  If  at  any  time  within  the 
term  defendants  desire  to  pa,y  any  sum  over 
and  above  Ba.  30,000  0-0  the  plaintiff  shall 
have  no  objection  to  receive  Lho  aauio  " 

In  dealing  with  the  otfect  of  these 
lifferent  clauses  in  the  decree,  at  p.  165 
it  is  said  . 

.  .  .  their  Lordships  .ire  of  opinion  that 
uhe  Construction  of  tho  decree  wag  subs- 
jj,ntially  correct,  though  they  do  not  concur 
vvith  the  High  Court  thai;  the  payment  ol  a 
double  rato  of  interest  was  in  the  nature  of  a 
penalty,  Tho  solchnam«ih  waa  an  agreement 
*ixing  the  rate  of  interest,  which  was  to  be  at 
uhe  rate  of  6  per  cent  under  certain  circum- 
stances, and  12  per  cent,  under  others." 

And  at  p.  170  it  is  said  : 

"  It  ia  scarcely  necessary  to  refer  to  the 
argument  that  the  stipulation  for  payment  of 
intercat  at  12  per  cent,  per  annum  upon  the 
whole  docroUl  money  waa  a  penalty  from 
which  the  parties  ought  to  be  relieved.  It  was 
not  a.  penalty,  and  oven  if  it  were  BO,  the 
stipulation  is  not  unreasonable,  inasmuch* 
as  it  waa  A  mere  substitution  of  interest  at  12 
:  us  toad  of  6  per  cent,  per  annum  in  a  given 
sb.Ue  of  circumstances." 

It  would,  therefore,  appear  that  the 
mere  fact  that  a  higher  rate  of  interest 
was  provided  by  a  consent  decree,  would 
not  necessarily  render  the  payment  of 
such  higher  rate  a  penal  rate.  Different 
clauses  of  the  decree  must  needs  be  con- 
strued as  a  whole ;  Bissessar  Das  Daga 
v.  Emanuel  Vas  (7).  If  both  the  clauses 
of  the  decree  in  suit  are  construed  toge- 
ther, it  would  appear  that  it  was  intended 
to  provide  that  there  was  to  be  a  decree 
for  the  whole  amount  due  with  interest 

(7)  A.I.  B.    1928   P.  0.    27=55    Oftl.   299=55^ 
1.  A.  58  (P.O.). 
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and  costs,  bub  that  if  Bs  5,000-0-0  was 
paid  in  certain  instalments  no  further 
sum  was  to  be  recovered  and  tbat  it  pro- 
ceeded on  the  admission  that  the  sum 
claimed  was  really  due  to  the  plaintiffs 
No  attempt  has  been  made  to  provo 
that  Bs.  9,000-0-0  was  not  the  sum  really 
due  or  that  the  claim  in  suit  was  ex- 
aggerated and  so  excessive  that  the  res- 
pondents could  not  possibly  have  agreed 
to  a  decree  for  that  amount  except  on  the 
basis  of  the  excess  over  Rs.  5,000-0-0 
being  by  way  of  a  penal  provision  for 
non-payment  of  the  amount  really  due  by 
the  defendants  on  the  dates  stipulated  by 
them.  On  the  contrary,  it  would  appear 
that  the  sum  of  Bs  9,000-0-0  was  ap- 
proximately the  amount  justly  due  by 
the  defendants  and  that  the  defendants 
were  securing  a  substantial  concession  by 
agreeing  to  pay  the  sum  of  Bs  5,000-0-0 
promptly.  A  reference  to  the  pleadings 
makes  it  abundantly  clear  that  the 
minimum  sum  which  the  plaintiffs  bona 
fide  believed  to  be  due  was  Bs  9,000-0-0. 
They  had  asked  for  a  decree  for  this 
amount  or  such  further  sum  as  was  found 
due  to  them.  The  respondents  were  the 
accounting  parties  and  had  suppressed 
their  books  A  commissioner  had  been 
appointed  to  ascertain  what  amount 
should  be  decreed  to  the  plaintiff,  and 
there  was  a  chance  of  the  defendants  being 
made  to  pay  more  than  Bs  9,000-0-0 
Lastly  the  defendants  2  were  minors,  and 
the  Court's  sanction  was  duly  obtained 
before  the  compromise  decree  was  passed 
It  is  hardly  believable  that  the  Couit 
agreed  to  be  a  party  to  a  consent  decree 
which  rendered  the  minors  liable  to  a, 
penalty  of  pay  ing  about  Bs.  5,000-0-0  on  J. 
just  claim  of  an  equal  amount,  unless  the 
amount  justly  due  was  paid  in  two  equal 
instalments  within  a  period  of  about 
eighteen  months  from  the  date  of  the 
decree  which  was  15th  May  1923.  If,  on 
the  other  hand,  it  is  borne  in  mind  that 
as  the  defendants  were  agriculturists  and 
the  recovery  of  the  money  under  the  pro- 
visions of  S.  29,  Deccan  Agriculturists 
Belief  Act,  would  mean  any  amount  of 
delay  in  its  recovery,  the  plaintiffs  were 
prepared  to  make  a  substantial  reduction 
of  the  amount  due  provided  the  defen- 
dants paid  the  sums  agreed  upon  on  the 
stipulated  dates.  I  am  of  opinion  that 
on  a  true  construction  of  the  decree  read 
as  a  whole,  and  in  the  light  of  the  other 
urcumatances  of  the  case,  the  decree  was 


not  a  penal  decree  and  that  it  could  not 
therefore  be  relieved  against,  and  the 
decree  of  the  lower  Court  cannot  there- 
fore be  maintained.  The  defendants  have 
paid  Bs.  2,500-0-0  to  plaintiff  3  and  have 
deposited  a  further  sum  of  Bs.  2,500-0-0 
in  Court.  The  share  of  the  plaintiff  3 
in  the  full  amount  decreed  is  over 
Bs.  3,000-0-0  The  defendants  are  there- 
fore entitled  to  full  credit  for  Bs  2,500-0-0 
paid  to  plaintiff  3,  the  plaintiffs  being, 
at  liberty  to  sottle  their  equities  inter  se. 

I  hold  that  plaintiffs  1  and  2  ars- 
on titled  to  proceed  with  the  execution 
application  under  O.  21,  B.  15,  Civil 
P.  C.,  for  recovery  of  the  full  amount  of 
Bs.  9,000-0-0  and  costs  as  provided  in  the 
decree  less  Bs  2,500-0-0  paid  to  plaintiff 
3  and  Bs  2,500-0-0  and  such  further  sum- 
as  has  been  deposited  in  Court  with  in- 
terest at  the  stipulated  rate,  such  inter- 
est being  charged  on  the  sums  actually 
due  from  time  to  time  I  would  accord- 
ingly allow  this  appeal  and  order  the- 
learned  Judge  below  to  deal  with  the 
execution  application  according  to  law 
and  in  the  light  of  the  above  findings. 
Taking  into  consideration  all  the  circum- 
stances of  this  case,  I  would  order  that 
each  party  should  bear  his  own  costs. 
throughout. 

Percival,  J.  C — I  concur. 

r.N./K.K.  Appeal 
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Rambhctbai — Plaintiff, 
v. 

Doongersi-Nagji  and  others — Defen- 
tid,nts 

Suit  No.  612  of  1926,  Decided  on  18th 
February  1929 

*  (a)  Hindu  Law — Widow  instituting  suil 
before  partition  for  charge  on  property  for 
her  maintenance — Lis  pendens  applies  l«x 
subsequent  partition — Transfer  of  Property 
Act,  S,  52  (Obiter.) 

Where  a  widow  of  a  coparcener  has  initi- 
bubed  a  suit  for  ;i  declaration  that  hot  light 
of  maintenance  should  be  made  a  charge  on 
the  joint  family  property  before  partition, 
tho  doctrine  of  lis  pendena  would  apply,  and 
any  partition  which  takes  place  subsequent  to 
the  institution  of  her  suit  cannot  affect  her 
right.  [P  101  C  2] 

(b)  Hindu  Law—  Maintenance  —  Copar- 
ceners of  different  branches  of  joint  family 
do  not  continue  to  be  responsible  for  main- 
tenance of  widows  of  other  branches  though* 
they  separate  without  Iheir  consent. 

Coparceners  belonging  to  different  branches, 
of  tho  joint  family  do  not  continue  to  bo  res- 
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ponaible  for  the  raaitibenance  of  widows  and 
of  persons,  who  are  entitled  to  a  sharo  belong- 
ing to  another  branch  even  though  they  do 
not  make  provision  for  them  at  the  time  of 
partition  or  obtain  their  consent  to  it  :  35 
Mad.  147,  Expl.  [P  105  C  6j 

(c)  Hindu  Law— Maintenance 

The  right  of  evidence  is  a  right  do  a  provi- 
sion for  residence  and  is  included  in  the 
general  rig  he  of  maintenance  4  S.  L.  R. 
278,  Foil.  [P  105  02,P  10G  C  1J 

L    P.  Ferro—tor  Plainfcitf.  """~ 

Kima^ai  Bhojraj — for  Defendants 
Judgment. — This  i9  a  suit  in  forma 
pauperis.  The  plaintiff  is  the  widow  of 
one  Baghunath  Nagji.  She  claims  in 
this  suit  certain  past  maintenance  and  a 
declaration  that  she  is  entitled  to  future 
maintenance  which  should  be  made  a 
charge  on  the  joint  family  property  and 
that  she  is  entitled  to  reside  in  the 
family  house  Defendant  I  is  her  hus- 
band's brother  Defendants  2  and  3  are 
his  sons.  Defendants  5  to  7  are  the 
cousins  of  defendant  1  and  their  sons 
Defendants  8,  9  and  10  are  widows  be- 
longing to  the  same  family.  The  plain- 
tiff has  based  her  case  on  the  plea  that 
all  the  defendants  form  members  of  a 
joint  Hindu  family  and  possess  joint 
family  property  which  has  descended  to 
them  from  a  common  ancestor,  and  that, 
therefore,  she  is  entitled  to  a  decree 
against  all  of  them.  The  plaintiff  has 
further  claimed  the  return  of  her  orna- 
ments valued  at  Es.  3,000.  The  defend- 
ants have  inter  alia  contested  her  claim 
on  several  grounds  Their  case  is  that 
defendant  L  and  his  cousins  severed 
their  ioint  family  tie  in  the  year  190G 
and  that  after  that  date  they  messed  and 
lived  separately  and  carried  on  a  sepa- 
rate business.  In  1913  they  executed  a 
deed  of  release  reciting  the  family  his- 
tory up  to  that  date.  According  to  that 
deed  of  release  defendant  1  alone  is  liable 
to  maintain  the  plaintiff. 

Fiom  1923  to  1921  or  thereabouts, 
defendant  1  and  the  other  defendants 
continued  as  tenants-in-common  of  cer- 
tain ancestral  properties  In  that  year 
defendant  1  and  his  cousin  Tejsi  who 
carried  on  business  in  partnership  sus- 
tained heavy  losses.  They  received 
monetary  help  from  the  defendants 
Tikamji  and  Khimji  and  in  consideration 
of  such  help  they  executed  a  deed  of  con- 
veyance transfering  their  right,  title 
and  interest  in  the  family  property, 
which  had  up  to  that  date  remained  un- 
divided in  favour  of  Tikamji  and  Khimji. 


The  defendants  deny  that  she  deposited 
any  ornaments  with  them,  and  say  that 
the  plaintiff  is  in  possession  of  those 
ornaments  and  other  property  from 
which  she  can  maintain  herself  and  that 
her  right  for  maintenance,  if  any,  is- 
against  Doongersi  only,  and  that  she  can 
not  claim  any  relief  against  any  of  the 
other  defendants  or  against  the  family 
property  which  has  been  validly  trans- 
ferred 

The  following  issues  have   been    raised 

by  the  Court 

(1)  "  Was  there  on  or  about   3rd    December 
1900,  a  partition    of  joint  family   property   as. 
alleged  in    para.    6    of    written    statement   of 
defendants  4  to  10  ? 

(2)  Has  the  family  dwelling   house   referred 
to  in  para.  10    of  the  plaint    become  the   sola 
and  absolute   property    of   defendants  4  and  G 
for  reasons  alleged  in  para.  8    of    the   written 
statement  of  defendants  1  to   10    by    virtue   of 
alleged  conveyance  of  Slat  May  1922  ? 

(3)  What  is  the  effect  of    the   aforesaid    two- 
transactions  on  plaintiff's  right    of    mainten- 
ance and  residence  ? 

(4)  la    the    plaintiff    entitled     to  a    right  of 
residence  in  tho  house  referred  to    in    para.  10 
of  the  plaint  ? 

(5)  Is  the  plaintiff  entitled  to  receive  main- 
tenance   and    if    so,    at    what  rate  and  from 
whom  9 

(6)  What  amount,  if  any,  is  tho  plaintiff  en- 
titled   to    recover   on    account    of    arrears  ol 
maintenance  and  from  whom  9 

(7)  What  amount,  if  any,  is  tho  plaintiff  en- 
titled to  recover  and  from    whom    on    account 
of    hor    pilgrimage,    funeral     and  other  death 
expenses  ? 

(8)  What  is  the  amount    of    debts,     if    anyp 
which  the  plaintiff  has  incurred  * 

(9)  Is  the  plaintiff  entitled    to    :i    chargs   on 
the    property    mpntioned    in    para.  10    of  tho 
plaint  on    account    of    various  sumo    claimoil 
by  her  ' 

(10)  Did    tho    plaintiff    deposit     omamenU 
mentioned  in  tho    schedule    to   the    plaint    or 
Any  of  thorn  with  defendants  4  to   G  and  what 
is  tho  value  thereof  '' 

(11)  If  so,  what  relief  is  slio    entitled   to    in 
respect  of   them  ? 

(12)  What  teliof,  if  any,  is    tho  plaintiff  en- 
titled to  > 

(13)  General," 

There  is  hardly  any  dispute  about  the 
facts  which  have  been  conclusively 
proved  by  documentary  evidence.  It 
appears  from  tho  recitals  contained  in 
the  deed  of  release  that  one  Uraersi  died 
about  60  years  ago.  He  had  seven  sons, 
namely,  Morarji,  Nagji,  Thakursi,  Vei]i, 
Ram]if  Anandji  and  Jethabhai,  Morar- 
]i,  died  about  22  years  ago  leaving  his 
son  Tikamji  defendant  4  in  the  suit. 
Tikamji's  son  is  Moolji  defendant  5. 
Nagji  died  about  32  years  ago  leaving 
two  sons  Rughnath  and  Doongersi.1 
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Rughnath  died  about  25  years  ago  and 
the  plaintiff  is  his  widow.  Doongersi  is 
defendant  1  and  his  two  sons  are  defend- 
ants 2  and  3  Thakursi  died  about  45 
years  ago  leaving  a  son  Jivraj,  who 
separated  from  his  brother  prior  to  1906 
and  whose  heirs  are  not  on  the  record. 
Velji  died  leaving  no  issue.  Ramji  left 
two  sons  Tejsi  and  Judhowji.  Tejsi  died 
in  1925  leaving  a  widow  defendant  10, 
and  a  son  defendant  7  Jadhowji  died 
about  20  years  ago  lowing  his  widow 
Jivibai,  defendant  9.  Anandji  died 
about  25  years  ago  leaving  as  his  widow 
defendant  8.  Jethabhai  died  about  22 
years  ago  leaving  a  son  Khimji  defend- 
ant 6. 

After  the  severance  of  the  joint  family 
tie  between  the  different  branches  of 
the  family,  Doongersi  a,nd  Tejsi  carried 
on  business  in  partnership  in  Khataoo 
Makan  Cloth  Market  in  the  name  of 
JNagji  Umorsi,  while  Khimji  and  Tikamji 
•carried  on  business  in  partnership  in 
sundries  in  the  name  of  Morarji  Umorsi, 
and  also  in  cloth  in  the  same  name 
The  release  deed  Ex  10/1  expressly  pro- 
vides that  Doongersi  has  been  and  shall 
continue  to  pay  Rs.  10  per  month  to  the 
plaintiff  for  her  maintenance.  It  has 
been  proved  by  the  evidence  of  Doongersi 
And  the  rent-book  kept  by  him  on  behalf 
of  himself  and  his  tenants-in-common, 
that  from  1906  to  1913  the  amount  of 
maintenance  paid  by  him  to  tbe  plaintiff 
'was  debited  to  his  own  personal  account. 
He  states  that  he  likewise  maintained 
the  plaintiff  up  to  1922  when  his  busi- 
ness failed,  and  the  entries  for  that 
period  were  in  a  book  kept  by  Tejsi 
which  is  missing.  For  the  purpose  of 
proving  that  even  after  the  execution  of 
the  release  deed  the  defendants  continued 
•separate,  entries  have  been  put  in  from 
the  account  of  fche  parties  from  1913  right 
up  to  1924:,  to  show  that  the  firm  consist- 
ing of  Doongersi  and  Tejsi  had  monetary 
-dealings  with  the  firm  oE  Tikamji  and 
Khinji,  and  that  in  1921  Tikamji  and 
Khimji  helped  Tejsi  and  Doongersi  with 
large  sums  of  money,  a  part  of  which 
they  borrowed  from  the  binks.  On  30th 
May  1922,  Doongersi  and  Tejsi  executed 
a  sale  deed  for  the  sum  of  Rs.  1,30,000 
conveying  half  share  in  the  properties 
owned  by  them  as  tenants-in-commons, 
to  their  cousins  Tikamji  and  Khimji. 
It  has  been  proved  from  the  entries  in 
the  books  that  over  and  above  thra  am- 


ount for  which  they  sold  their  half  sharo 
they  are  liable  to  Tikaraji  and  Khimji 
for  a  further  sum  of  about  Rs  35,000. 
Against  this  mass  of  evidence,  we  have 
only  tho  word  of  the  plaintiff  that  all 
the  defendants  continued  as  members  of 
the  joint  Hindu  family  up  to  tho  date 
of  suit  and  continued  to  maintain  her 
out  of  the  joint  funds.  It  is,  therefore, 
abundantly  clear  that  the  plaintiff  can 
not  succeed  on  the  case  as  set  up  by  her 
in  the  plaint  Her  suit  for  maintenance 
as  against  the  joint  family  property  is, 
therefore,  liable  to  be  dismissed  in 
limine. 

Certain  points  have,  however,  been 
urged  on  her  behalf.  I  shall  deal  wibh 
them  though  they  do  not  strictly  arise 
on  the  pleadings  It  is  contended  in  the 
first  place  that  as  the  plaintiff's  husband 
died  at  a  time  when  all  the  defendants 
formed  members  of  a  joint  Hindu  family, 
her  claim  for  maintenance  and  residence 
was  a  charge  upon  the  family  property, 
at  least  in  the  sense  that  it  was  incum- 
bent upon  the  members  of  the  different 
branches  of  the  joint  family  property 
to  maintain  hor  so  long  as  they  re- 
mained joint  and  at  the  time  of  partition 
either  to  make  duo  provision  for  her 
maintenance  or  at  any  rate  to  ob- 
tain her  consent  to  a  partition 
which  made  no  such  provision  but  pro- 
vided that  only  one  member  of  tho  joint 
family  should  maintain  her.  My  atten- 
tion has  been  invited  to  the  case  of 
T.  Subbarayadit  Chetti  v.  T.  Kamala- 
valli  Tkayaramma  (1),  and  to  the  passage 
of  West  and  Buhler  at  p.  791,  which  has 
been  referred  to  in  that  case.  Now  there 
can  be  no  doubt  that  so  long  as  the  family 
continues  to  be  joint,  a  widow  of  a  co- 
parcener has  to  look  up  to  the  manager 
of  the  family  for  her  maintenance.  It 
is  therefore  open  to  her  to  enforce  her 
right  against  any  part  of  the  joint  family 
property  in  the  hands  of  such  manager 
In  that  sense  her  right  is  enforceable 
against  the  whole  family  property  and 
against  every  member  of  the  family  who 
claims  a  joint  interest  in  such  property. 
Where  she  has  instituted  a  suit  for  a 
declaration  that  her  right  of  maintenance 
should  be  made  a  charge  on  the  property 
before  partition,  the  doctrine  of  lis  pen- 
deos  would  apply,  and  any  partition 
which  takes  place  subsequent  to  the  in- 


(1)   [1919]    35   Mad.   147=21   M.L.J.  193=10 
I.C.  347=(J9ll)  2  M.W.N.  148. 
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etitubion  of  her  suit  cannob  affect  her  righb 
Ib  is  no  doubb  bruo  that  in  the  above  case 
their  Lordships  did  not  proceed  on  the 
doctrine  of  lis  pendens  but  on  certain  gene- 
ral principles  discussed  therein  Bub  ib 
is  worthy  of  nobe  that  the  learned  Chief 
Justice  was  careful  in  stating  that  he 
preferred  to  deal  with  the  facts  of  thab 
case  which  had  actually  arisen  and  that 
ho  was  nob  prepared  bo  go  into  the  fur- 
ther question  as  to  the  effect  of  a  parti- 
tion taking  place  before  the  institution 
of  a  suit  by  the  widow  for  a  declaration 
of  her  right  of  maintenance  and  residence. 
That  oase  is  therefore  no  authority  for 
the  proposition  that  there  is  an  obliga- 
tion upon  the  members  of  the  joint  family 
belonging  to  different  branches  to  make 
due  provision  for  the  maintenance  and 
residence  of  the  widow  of  .1  coparcener  of 
one  of  the  branches.  The  passage  in 
West  and  Buhler  roads  as  follows  : 

"  Other  liabilities,  thab  19  provision  for  the 
maintenance  or  portions  of  persona  not  entit- 
led to  shares,  may  bo  distributed  by  agree  men  t 
iimcngat  tho  coahirers.  But  the  estate  at 
large  is  liable  at  lonst  in  tho  hand*  of  tho 
members  of  the  family  making  a  partition  and 
•copirceuors  who  desire  to  limit  their  responsi- 
bilities must  obtain  the  assent  of  the  persons 
mentioned.  " 

Though  this  passage  is  entitled  to  great 
weight,  it  does  nob  expressly  provide  that 
the  responsibilities  of  one  branch  con- 
tinue for  the  maintenance  of  the  widows 
of  another  branch.  Further-more  it  does 
not  appear  to  be  supported  by  any  autho- 
rity either  from  the  Hindu  texts  or  from 
the  oa.se  law.  If  this  passage  is  intended 
to  mean  that  coparceners  belonging  to 
different  branches  continue  to  be  respon- 
sible for  the  maintenance  of  widows  and 
of  persons  who  are  entitled  to  a  share 
belonging  to  another  branch,  unless  they 
make  adequate  provision  for  them  or 
obtain  their  consent,  I  am  of  opinion  that 
it  cannot  be  accepted  as  sound  law,  and 
is  one  which  is  likely  to  lead  to  anamo- 
lous  results.  For  instance  where  a  co- 
parcener dies  leaving  a  widow  and  a  son, 
it  is  somewhat  difficult  to  see  how  his 
brothers  can  compel  the  son  to  make 
separate  provision  for  the  maintenance  of 
the  widow  as  a  condition  precedent  to 
effecting  a  partition  on  pain  of  rendering 
themselves  liable  to  the  widow  at  a 
future  date  in  the  event  of  her  son  getting 
bankrupt.  Again  it  is  difficult  to  see  how 
coparceners  belonging  to  one  branch  can 
be  compelled  to  make  provision  for  the 


maintenance  of  a  person  who  is  congeni- 
ally deaf  and  dumb  and  who  is  living 
jointly  with  his  own  brother,  both  bro- 
thers belonging  to  different  branches, 
and  to  run  the  risk  of  maintaining  such 
person  in  the  event  ot  his  brother  becom- 
ing a  bankrupt  notwithstanding  the  iact 
that  the  partition  effected  by  them  was 
absolutely  fair  and  square  It  is  hardly 
necessary  to  develop  this  point  any  fur- 
ther as  it  would  appear  that  tho  plaintilf 
knew  for  no  less  than  18  years  that 
Doongersi  had  separated  from  his  cousins 
and  she  remained  content  to  receive  her 
maintenance  from  him  It  is  not  open  to 
her  now  to  contend  that  as  her  assent  was 
not  obtained  to  the  partition,  the  members 
of  the  different  branches  continue  to  re- 
main liable  for  her  maintenance.  If  she 
obiected  to  the  arrangement  made  for  her, 
it  was  her  duty  to  have  sued  for  decla- 
ration of  her  rights  at  once  and  probably 
her  maintenance  would  have  been  made 
a  charge  on  the  share  of  Doongersi  in  the 
ancestral  property.  Not  only  did  she 
remain  silent  but  received  increased  al- 
lowance from  Doongersi  in  subsequent 
years  She  is  clearly  estopped  from  fall- 
ing back  on  the  members  of  other  bran- 
ches after  Doongersi  has  become  a  pauper 
The  next  point  urged  is  with  regard  to 
her  right  of  residence.  My  attention  has 
been  invited  to  a  passage  in  Gour's  Hindu 
Law,  p.  481,  S  84,  and  the  commentaries 
thereon.  It  has  been  argued  that  as  the 
plaintiff  was  living  in  the  family  house 
up  to  the  date  of  the  sale  to  the  know- 
ledge of  Tikamji  and  Khimji,  her  right 
of  residence  cannot  be  defeated  by  the 
sale  to  them  of  the  right,  title  and  in- 
terest of  Doongersi.  On  the  other  hand, 
my  attention  has  been  invited  to  a  deci- 
sion of  this  Court  on  its  High  Court  side 
in  the  case  of  Thamuerdaa  v.  Mt.  Vani 
(2),  which  has  been  followed  with  ap- 
proval by  this  Court  on  its  High  Court 
side  in  Kawalmal  v.  Issribai,  /I,  I.  R 
1926  Sind  135  In  the  case  of  Thanwer- 
das,  Prabt,  J.  C  ,  said  • 

"  The  tight  of  residence  is  therefore  a  right 
to  a  provision  for  residence  and  IB  included  in 
the  general  light  of  maintenance.  Like  the 
right  of  maintenance  it  is  an  equitable  and 
not  a  legal  right  .  .  .  It  is  an  equity  bind- 
ing on  the  conscience  of  tho  coparceners,  but 
it  may  be  defeated  by  bona  fide  alienation 
which  is  not  so  justified  or  which  is  merely  ft 
pretext  to  shuffle  oil  the  obligation  of  main- 
tenance. In  the  case  of  an  improper  aliena- 
tion the  equity  ia  enforceable  againat  the 

(2)  [T910J  4~S.L^.~a79=10  1.07985;  " 
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alienee  under  the  aamo  conditions  that  apply 
to  any  obher  equity  i.  e.,  the  transferee!  tnken 
subject  to  the  equity  unless  h&  has  taken  for 
jvaluo  and  without  notice  of  the  right.  This 
'is  the  law  laid  down  in  Lakihinan  v.  Satya- 
Ibhamabai  (3)  and  now  codified  in  S.  39.  T  P. 
'Act.  " 

Whatever  may  bo  the  law  in  force  out- 
side Sind,  I  am  bound  to  give  effect  to 
this  ruling.  If  the  right  of  residence  of 
the  plaintiff  is  included  in  her  general 
right  of  maintenance,  ifc  would  appear 
that  unless  it  could  be  proved  that  the 
transfer  by  Doongersi  of  his  interest  in 
the  family  property  was  a  mere  pretext 
to  shuffle  off  tho  obligation  of  her  main- 
tenance or  was  not  otherwise  bona  fide, 
she  has  no  right  of  residence  either.  If 
that  be  so,  there  is  no  doubt  that  in  this 
case  there  is  no  question  that  the  alie- 
nation was  in  no  way  brought  about  with 
the  object  of  defeating  her  rights.  It 
was  a  bona  fide  alienation  made  at  a  time 
of  great  need  when  on  account  of  the 
fluctuation  in  exchange,  Doongersi  and 
Tejsi  had  suffered  heavy  losses  in  their 
trade  and  were  obliged  to  transfer  their 
property  to  avoid  insolvency  It  is  no 
doubt  true  that  Doongersi  still  continues 
to  live  in  the  family  house  and  receives 
,in  allowance  of  Bs  100  from  Tikamji 
and  Khimji  who  are  both  well  off  But 
Tikamji  and  Khimji  hive  done  this  out 
of  charity,  and  as  a  matter  of  fact,  out  of 
tha  same  motives  they  have  throughout 
the  suit  offered  to  maintain  the  plaintiff 
but  under  the  evil  advice  of  her  brother 
she  has  refused  to  accept  their  offer  and 
has  insisted  upon  her  legal  rights,  if  any, 
being  declared  by  the  Court.  Every  en- 
deavour made  in  Court  to  make  her  rea- 
lize her  position  has  failed,  and  though 
I  regret  very  much  that  my  decision 
might  result  in  her  having  to  depend  f ot- 
her maintenance  on  the  charity  of  others, 
I  am  afraid  I  cannot  help  it  I  hold  that 
she  hag  no  right  to  reside  in  the  family 
house  as  no  part  of  it  belongs  at  present 
to  Doongersi.  The  plaintiff's  right  to 
her  maintenance  by  Doongersi  depends 
on  his  being  in  possession  of  ancestral 
property  ff  the  plaintiff  failed  to  sue 
for  a  charge  being  created  on  such  pro- 
party  before  it  was  sold  in  payment  of 
Doongersi's  debts,  the  plaintiff  is  with- 
out any  remedy  and  her  suit  must  fail. 
She  has  claimed  maintenance  at  the  rate 
of  Bs.  100  per  month  and  has  claimed 
certain  other  large  sums  of  money.  As 

(:;)  [1877]  2  Bom.  494. 


evidence   has   been  led  on  those  points,  I 
propose  to  deal  with  them. 

It  appears  that  though  up  to  1913  the 
plaintiff  received  only  a  sum  of  Bs.  10 
per  mensem  from  Doongersi,  her  main- 
tenance was  increased  from  time  to  time 
and  in  1924  it  was  increased  to  Bs.  25 
per  month.  The  cost  of  living  is  at  pre- 
sent somewhat  less  A  sum  of  Bs.  20 
per  month  would  at  present  be  ample  for 
her  ,  she  is  expected  to  cook  for  her- 
self, and  though  one  of  the  witnesses  said 
that  she  would  require  a  person  to  buy 
foodstuffs  for  her  and  that  this  would 
cost  her  Bs  10  per  month,  I  am  inclined 
to  the  view  that  she  can  easily  arrange 
to  get  her  foodstuffs  without  any  such 
charge  The  witnesses  called  on  her  be- 
half seemed  to  be  inclined  to  exaggerate 
the  cost  of  expenses,  but  on  the  whole  1 
am  inclined  to  the  view  that  Bs.  20 
would  be  sufficient  for  her  maintenance. 
I  am  also  inclined  to  the  view  that  sho* 
would  require  Bs  5  more  to  secure  a, 
room  for  herself  to  live  in. 

With  regard  to  her  claim  for  expenses 
of  pilgrimage,  I  think  there  is  no  evi- 
dence to  show  that  there  is  any  obliga- 
tion on  a  widow  to  go  on  pilgrimage 
more  than  once.  She  has  admittedly 
been  to  pilgrimage  on  one  occasion,  and 
therefore  she  is  not  entitled  to  a  further 
provision  in  that  behalf 

With  regard  to  provision  being  made/ 
for  her  funeral  caste  feast,  I  think  it  is 
clear  from  the  evidence  that  this  is  not 
obligatory  and  that  she  is  not  entitled 
to  tho  same 

With  regard  to  the  return  of  her  orna- 
ments, it  is  sufficient  to  observe  that 
except  her  own  word,  there  is  no  evi- 
dence to  prove  that  she  handed  over  orna- 
ments to  any  of  the  defendants  and  they 
have  denied  receipt  thereof  I  hold  that 
she  has  filled  to  prove  that  she  entrusted 
tho  ornaments  to  the  defendants.  I  shall 
now  proceed  to  record  my  findings  on  the 
issues  : 

Issue  1    — In  the  affirmative  ; 
ie  2  : — -In  the  affirmative  ; 

3  : — The  effect  of  these  two 
transactions  is  that  tho  plaintiff's  right, 
if  any,  !DF  maintenance  was  ag.iinst  the 
property  allotted  to  defendant  1  at  the 
partition  and  that  all  that  she  is  entitled 
to  in  respect  of  her  claim  for  residence  is 
a,  fair  allowance  for  getting  on  vent  E 
house  to  live  in  , 

fssur  I  :  — Ln  the  negative  • 
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Issue  5: — The  plaintiff  is  not  En- 
titled to  receive  maintenance  as  her  suit 
is  for  maintenance  and  subsequent  to  the 
sale  by  Doongersi  there  is  no  evidence  to 
show  that  there  is  any  part  of  the  ances- 
tral property  from  which  she  could  re- 
ceive an  allowance.  (Part  2)  : 

That  if  she  has  any  right  to  receive 
any  maintenance  including  residence,  it 
is  at  the  rate  of  Bs.  25  per  month  and 
from  defendant  1  ; 

Issues  6  to  8 ; — As  there  is  no 
property  in  the  hands  of  defendant  1  and 
as  the  plaintiff  has  no  right  to  fall  back 
on  the  property  of  defendants  .3  and  4,  no 
finding  is  necessary  on  these  issues. 

Issue   9  : — In  the  negative  ; 

Issue    10  :  —  In  the  negative  ; 

fssue    11  : — In  the  negative  ; 

Is sur  12  . — The  plaintiff  is  entit- 
led to  no  relief 

[ssiie  13  : — The  plaintiff's  suit  is 
dismissed. 

As  the  defendants  do  not  press  for  costs, 
I  make  no  order  as  to  costs 

P.N  ,/R.K  Suit  dismissed. 
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PKHCIVAL,  J.C.,  AND  RUPCHAND  A.  J  C. 
(Pir    Sidik)    Mohomed    Shall — Appel- 
lant. 

v. 

Nihalchand  and    others — Respondents. 

Misc  Appeal  No.  33  of  1925,  Decided 
on  22nd  January  1929. 

Civil  P.  C,,  Sch.  2,  Rr.  1  and  2—  Court  has 
no  jurisdiction  to  refer  diiputes  on  award 
made  by  arbitrator  outiide  Court  ao  ai  to 
modify  award. 

When  an  dward  is  made  by  arbitrator  out- 
side Court  and  afterwards  an  application  is 
mado  to  the  Court  under  R.  20  to  file  the 
same,  tho  ('ourt  has  no  jurisdiction  to  refer 
the  disputes  on  tho  award  to  arbitration  so  as 
to  modify  the  award  inasmuch  as  it  cannot  it- 
self do  so,  but  has  either  to  order  the  award 
to  stand  filed  and  to  pass  a  decree  in  accord- 
ance with  it  or  to  order  that. the  application  to 
file  an  award  be  dismissed  A.  I.  R.  1925  P.O. 
293,  Rrl.  on.  [P  109  0  1] 

Dipchand  Chandumal — for  Appellant. 

Tolas  ing  K.  Advani — for  Respondents. 

Judgment, — The  facts  of  this  case 
are  somewhat  'complicated.  It  appears 
that  there  were  several  disputes  between 
three  different  sets  of  parties  referred  to 
a.3  Banias,  Othas  and  Pirs  The  Othas 


and  the  Pirs  claimed  to  be  owners  of 
certain  agricultural  land.  They  had  dis- 
putes inter  se  as  to  their  respective  shares. 
Pending  settlement  of  those  disputes  the- 
Othas  had  leased  an  eight  anna  share  in 
the  land  to  the  Banias  and  the  Pirs  had 
likewise  given  a  lease  of  the  remaining 
eight  annas  share  to  them.  Some  of  the 
Othas  executed  a  mortgage  in  favour  of 
the  Banias.  They  also  borrowed  certain 
money  not  secured  by  any  mortgage.  The 
litigation  between  the  Othas  and  the* 
Pirs  resulted  in  the  Othas  getting  six 
annas  and  ten  pie  share  in  the  land. 
Thereafter  they  disturbed  the  possession 
of  the  Banias  and  subsequently  trans- 
ferred their  six  annas  and  ten  pie  share 
which  they  had  succeeded  by  establishing 
in  litigation  to  the  Pirs  At  that  time 
the  lease  of  the  Banias  was  still  continu- 
ing and  the  Pirs  were  anxious  to  get  back 
the  land  and  to  have  the  unexpired  por- 
tion of  the  lease  cancelled.  On  the  other 
hand,  the  Banias  were  anxious  to  get 
compensation  for  disturbance  of  posses- 
sion and  also  further  compensation  for 
the  cancellation  of  the  lease.  They  also 
wanted  payment  of  theip  secured  and  un- 
secured claims,  tigainsfc  the  Othas  The* 
parties  entered  into  one  single  reference 
for  settlement  of  all  those  disputes  in 
favour  of  one  Walabdas  who  passed  an 
award  dated  29th  January  1923. 

According  to  that  award  he  ordered  that 
the  unexpired  period  of  the  lease  be  can- 
celled and  awarded  a.  sum  of  Bs  15,000.0-0' 
from  the  Othas  and  tho  Pira  ]ointly  as 
compensation  both  for  disturbance  of 
their  possession  during  the  continuance 
of  the  unexpired  period  of  the  lease  which 
was  cancelled  He  also  passed  an  award 
against  the  Othas  for  Rs.  3,500-0-0  in 
respect  of  tho  mortgage  and  for  Rupees 
5,000-0-0  in  respect  of  the  money  claim. 
An  application  was  made  by  the  Ba.nias 
to  the  Court  under  Son  2,  R  20,  Civil 
P  C.,  for  filing  the  reference  and  the 
award  and  for  a  decree  being  passed  in 
terms  thereof  Several  objections  were 
filed  to  the  maintainability  of  the  appli- 
cation and  the  validity  of  the  award. 
On  the  date  fixed  for  hearing  all  the  par- 
ties except  one  Ibrahim,  defendant  3  in 
the  case  who  is  an  "Otha"  put  in  a  peti- 
tion to  tho  Court  asking  that  tbeir  dis- 
putes be  referred  to  the  arbitration  of 
Messrs.  Gopaldas  and  Motiram  who  were 
acting  as  pleaders  for  them  in  those  pro. 
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ceedings.  This  petition  is  in  the  ordi- 
nary form  as  prescribed  and  inter-alia 
recites  as  follows 

"Tho  p^rtie*  who  aro  all  interested  in  the 
diflputes  have  agreod  to  refer  the  matter  bo  the 
arbitration  of  Messrs.  Gopaldas  and  Motiram, 
pleaders,  who  will  IIAVJ  power  to  confirm, 
modify,  or  alter  the  award  in  any  manner 
they  think  iuat  and  proper.  Defendant  II  is 
.givon  up  for  the  purpose  of  thia  roferonca." 

On  that  petition  the  Court  passed  the 
following  order  • 

"Parties  agree  to  tho  reference.  Suit  is  re- 
ferred to  arbitrators.  Award  duo  on  25fch 
August  (1911)." 

The  arbitrators  passed  an  award  hold- 
ing that  the  first  award  be  filed  subject 
to  certain  modifications  namely  that  the 
amount  of  Rs  15,000-0-0  Bs.  3,500-0-0 
and  Rg  5,000-0-0  be  reduced  to 
Rg.  8,200-0-0  3,200-0-0  andRs.  2,750-0-0 
respectively.  They  also  allowed  certain 
instalments  to  the  Othas  and  the 
Pirs  which  were  different  from  those 
•provided  in  the  first  award  Several 
objections  were  filed  against  thia 
second  award  which  have  all  been  dis- 
allowed and  the  Court  has  passed  a  decree 
in  terms  of  the  fiist  award  as  modified 
by  the  second  award.  It  is  against  that 
decree  that  the  Pirs  have  come  to  us  in 
appeal.  Now  one  of  the  main  objections 
urged  on  behalf  oE  the  Pira  is  that  assum- 
ing that  a  petition  to  file  an  award  under 
R.  20,  Sch.  2,  Civil  P.  C.,  is  a  suit  with- 
in  the  meaning  of  R.  1  of  that  Schedule 
"  and  that  disputes  arising  in  proceedings 
•  filed  under  the  provisions  of  R.  1,  the 
only  award  which  the  arbitrators  could 
have  passed  in  pursuance  of  the  mandate 
issued  to  them  by  the  Court  was  either 
to  hold  that  the  first  award  was  valid 
and  the  decree  should  follow  thereon  or  to 
hold  that  the  application  to  file  the  refe- 
rence and  the  award  should  stand  dis- 
missed. It  has  been  urged  that  notwith- 
standing the  wide  powers  conferred  on 
the  arbitrators  by  trie  parties  to  alter  or 
amend  the  1st  award,  the  arbitrators 
had  no  jurisdiction  to  exercise  such 
Bowers  while  acting  under  the  reference 
'issued  by  the  Court  and  the  Court 
had  likewise  no  jurisdiction  to  order  that 
the  1st  award  as  modified  by  the  arbi- 
trators do  stand  filed  in  these  proceedings. 

Now  no  doubt  it  lies  ill  in  the  mouth 
of  the  Pirs  to  raise  this  objection  when 
ttbey  find  that  the  second  award  is  not 
BO  beneficial  to  them  as  they  expected 
But  the  objection  raised  by  them  relates 
to  jurisdiction  of  the  Court  and  of  the 
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arbitrators  to  pass  a  decree  in  terms  of 
the  modified  award  and  if  that  objection 
is  well  founded,  we  are  afraid,  we  must 
give  effect  to  it.  Now  the  question  of 
the  scope  of  the  authority  of  an  arbi- 
trator appointed  by  the  Court  under  tho 
provisions  of  R.  1  of  Sch.  2,  recently 
came  up  for  consideration  before  their 
Lordships  of  the  Privy  Council  in  the 
c:iso  of  Ham  Protab  Ckamna  v.  Durga, 
Prosad  Chamria  (l)  In  that  case  a  suit 
had  been  brought  on  the  original  side  of 
the  Calcutta  High  Court,  praying  for  a 
dissolution  of  a  family  partnership  and 
accounts  During  the  pendency  of  that 
suit,  the  parties  to  the  suit  and  one 
other  person  entered  into  an  agreement 
for  the  settlement  of  all  matters  in  dis- 
pute amongst  themselves,  that  is  to  say, 
nob  only  matters  in  suit  but  certain 
other  subsidiary  matters,  They  further 
agreed  to  accept  whatever  the  arbitrators 
might  decide  with  respect  to  the  said 
disputes  In  pursuance  of  that  agree- 
ment they  applied  to  the  Courb  for  an 
order  of  reference  and  praying  in  effect 
that  the  matters  alluded  to,  in  the  agree- 
ment, arrived  at,  by  them  outside  Court 
should  all  be  referred  to  the  arbi- 
trators in  accordance  with  its  terms. 
On  that  petition,  tho  Court  passed  the 
usual  order  to  the  effect  that  all  matters 
in  difference  and  others  between  the  par- 
ties to  the  suit  be  referred  to  the  persons 
named  as  arbitrators  in  the  petition.  The 
arbitrators  sent  in  an  award  in  Court 
which  dealt  with  matters  which  wore 
the  subject  matter  of  the  suit  and  also 
other  matters.  Tho  award  was  held  to 
be  "otherwise  invalid"  within  the  mean- 
ing of  Cl.  15  of  the  schedule.  In  dealing 
with  tho  effect  of  the  order  of  reference 
made  by  the  Court  and  tho  jurisdiction 
of  the  arbitrators  to  make  an  award  in 
pursuance  thereof  their  Lordships  have 
said  : 

"In  their  Lordships'  judgment  the  decisiou 
of  this  appeal  really  turns  upon  the  effect  of 
that  order  properly  interpreted.lt  waa  an  order 
made  in  pursuance  of  Ss.  1  and  2  of  Sch.  2  to 
tho  Civil  P,  C.,  1908,  and  in  tho  exercise  of  A 
power  thereby  given  to  the  Court  to  refer 
to  arbitration  matters  in  difference  in 
•A  suit  defined  by  itself  in  the  order  of  refer- 
ence. It  19  incumbent  upon  arbitrators  acting 
under  such  an  order  strictly  to  comply  with 
its  terms.  Tho  Court  does  not  thereby  part 
with  its  duty  to  supervise  the  proceedings  of 
the  arbitrators  acting  under  the  order.  An 
award  made  otherwise  than  in  accordance 
(1)  A.  I.  R.  1925  P.  C7~293^=5B  Oal. 
I  A.  1(P,0.), 
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with  the  Authority  by  the  order  conferred 
upon  thorn,  is,  their  Lordships  oiin  not 
doubt,  an  award  which  is  "otherwise  invalid" 
and  which  rrn,y  accordingly  bj  set  aside  by 
the  Court  under  9,  15  of  the  aarao  schedule." 
If  we  examine  the  facts  of  the  present 
oa.se  in  the  light  ol!  these  observations 
what  do  we  find9  Had  the  disputes  not 
been  referred  to  arbitration  the  only 
legal  order  which  the  trial  Judge 
oould  have  passed  was  either  to  order 
the  awa,rdj  to  stand  filod  and  a  decree 
be  framed  in  accordance  therewith  or 
to  order  the  application  to  file  the 
award  be  dismissed.  It  was  not  open  to 
the  trial  Judge  to  vary  the  award,  or  to 
modify  the  award  and  pass  a  decree  in 
terms  of  the  modified  award.  If  that  be 
so,  can  it  be  said  that  the  trial  Judge  hud 
jurisdiction  to  issua  a  mandate  to  the 
arbitrators  giving  them  ]urisdicbion  to 
adjudicate  upon  points  which  he  himself 
could  not  adjudicate  in  view  of  the  na- 
ture of  tho  proceedings  which  were  then 
pending  before  him  ?  If  ho  had  no  power 
to  do  so  tho  conjontof  the  parties  either 
made  outside  Court  or  contained  in  the 
petition  filod  before  the  learned  Judge 
asking  him  to  refer  tho  disputes  to  ar- 
bitration was  of  no  avail  It  is  to  be 
noted  that  the  mandate  issued  by  the 
learned  Judga  to  the  arbitrators  is  that 
the  "  suit  is  referred  to  them"  that  is  to 
say,  the  points  in  dispute  in  the  suit  and 
nothing  more.  That  the  award  can  bo 
modified  or  that  it  should  be  modified 
in  that  suit  was  not  a  point  in  dispute 
in  tho  suit. 

We  think  that  tho  award  cannot, 
therefore,  be  maintained  as  a  valid  award 
made  in  pursuance  of  tho  limited  man- 
date issued  by  the  Court  to  the  arbitra- 
tors. It  was  argued  in  the  lower  Court 
that  the  award  should  bo  treated  as  an 
award  made  in  pursuance  of  an  oral  re- 
ference made  outaide  Court  and  bo  ac- 
cepted as  an  adjustment  of  tho  disputes 
of  tho  parties  under  O,  23,  R.  3,  Civil  P.C, 
This  argument  also  found  favour  with  tho 
learned  Judge  below.  He  has  said  : 

assuming  tho  agroomanfc  to  be  invalid  as 
a  reference  it  can  still  tnko  oflecb  as  an  agreo- 
raoab  or  lawful  compromise)  by  parties  to  abide 
by  the  decision  of  a  third  party." 

He  has  relied  upon  the  case  of  Raj- 
kumar  Lai  v.  Bulak  Miyan  (2),  where 
the  reference  and  the  award  in  respect 
of  certain  execution  proceedings  were  up- 
held as  an  adjustment.  It  would  appear 

;  W.  146  =  42  I.  674677^ 


that  in  that  case  the  judgment-debtor 
was  arrested  in  execution  proceedings  on 
8th  January  1916,  but  he  was  released 
on  his  furnishing  security  On  7th  Fe- 
bruary 1916  the  decree-holder  and  the* 
judgment-debtor  put  in  a  joint  petition 
stating  that  tho  disputes  between  them* 
have  been  referred  to  three  persons 
named  in  the  petition.  On  18th  Febru- 
ary 191(1  these  persons  gave  an  award 
to  tho  elfoct  that  the  judgment-debtor 
should  pay  Es  83  to  the  decree-holder 
on  the  following  day,  and  in  the  event 
of  the  decree-holder  declining  to  accept 
iL,  tho  money  be  deposited  in  Court  On 
the  following  day  tho  decree-holder  put 
in  a  petition  asking  that  tho  proceedings 
in  execution  might  bo  pressed.  The- 
judgment-debtor  then  offered  lo  pay  the- 
sum  of  Hg.  83  in  Couit  and  contended 
that  the  decree-holder  could  not  recover 
anything  moro  than  that  amount 

Now  the  facts  us  stated  above  are 
quite  consistent  with  the  reference  and 
the  award  having  been  made  outside 
Court  If  that  be  so,  there  was  no  objec- 
tion to  tho  award  being  ploaded  as  an 
adjustment  and  no  question  would  arise 
as  to  its  being  hi  excess  of  tho  mandate 
isauod  by  tho  Court  The  only  point 
discussed  in  the  case  is  whether  the 
award  could  be  pleaded  as  an  adjustment 
in  execution  proceedings  Tho  obvious 
answer  Lo  tho  argument  of  the  learned 
Judge  is  that  the  arbitrators  have  not 
proceeded  ou  an  alleged  onil  reference 
outside  Court  but  on  tho  mandate  issued 
by  the  Court  and  that  it  is,  therefore,  not 
opon  to  any  of  tho  paitiea  to  plead  that 
il  is  so  based  ,  and  wo  -are  not  prepared 
to  treat  the  award  as  based  on  any  such 
oral  reference.  It  is  worthy  of  note  that 
though  tho  award  which  was  tho  subject 
mutter  of  tho  appeal  before  their  Lord- 
ships of  tho  Privy  Council  was  a  fair  anrl 
equitable  awaid  and  there  was  a  prirr 
agreement  in  writing  dated  llth  Miv 
1922  outside  Court  which  was  made  bet- 
ween the  parties  to  the  suit  and  other 
parties  who  were  not  parties  to  the  suit 
that  the  disputes  between  thorn  bo  refer- 
red to  arbitration,  still  no  attempt  was 
made  to  support  the  award  on  the  ground 
that  the  prior  agreement  and  the  award 
constituted  a  valid  adjustment  of  the 
suit. 

In  view  of  our  finding  on  this  main 
objection  it  is  not  necessary  for  us  to  ga 
into  the  question  whether  the  disputes 
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arising  in  proceedings  instituted  under 
R.  20,  Sch.  2  oould  be  the  subject  of  a 
valid  reference  under  R  1  or  not  and 
we  wish  to  express  no  opinion  on  that 
point  or  on  tlie  further  question  whether 
in  the  circumstances  of  the  present  case 
respondent  Ibrahim  was  a  party  inte- 
rested in  the  suhject-matter  of  the  refe- 
rence and  oould  be  given  up  for  the  pur- 
pose of  the  reference.  It  is  no  doubt 
true  that  a  good  deal  is  to  be  said  in 
favour  of  the  Banias.  They  have  been 
kept  out  of  their  money  for  a  long  time 
and  wera  it  not  for  the  fact  that  the  Firs 
-and  the  Othas  consented  to  refer  the 
points  in  dispute  to  the  pleaders  of  the 
parties  and  expressly  empowered  them 
to  modify  or  alter  the  award,  the  objec- 
tions filed  by  them  against  the  first 
award  would  have  been  disposed  of  about 
four  years  ago.  It  has  been  urged  and 
not  without  some  reason  that  the  Othas 
und  the  Pirs  wanted  a  reduction  of  the 
amount  awarded  against  them  by  way  of 
equitable  relief  and  that  it  was  for  that 
purpose  that  they  induced  the  Banias  to 
refer  but  subsequently  raised  certain 
technical  objections  in  order  to  put  off 
payment  and  to  get  further  reduction  and 
that  they  should  not  be  permitted  to  do 
so  We  are  afrdid  that  we  cannot  ac- 
cede to  this  argument.  All  that  we  are 
prepared  to  do  to  help  the  Ba.nias  is  to 
give  directions  so  as  to  safe-guard  their 
interests  in  the  event  of  the  Court  hold- 
ing that  the  first  award  was  a  valid 
award  and  one  which  should  be  filed 
under  B.  21.  We  are  told  that  the  stay 
of  execution  of  the  decree  was  disallowed 
and  it  is  likely  that  the  Banias  have 
been  able  to  recover  a  portion  of  the 
amount  due  to  them.  If  that  is  so  we 
think  that  one  of  the  conditions  which 
we  should  impose  is  that  the  Othas  and 
the  Pirs  should  not  get  restoration  of 
this  money  without  giving  security  and 
that  in  the  event  of  such  security  not 
'being  furnished  the  amount,  if  restored 
by  the  Banias  should  remain  in  Court 
pending  the  disposal  of  the  objections 
to  the  first  award.  The  other  direction 
which  we  propose  giving  is  to  request 
the  Judge  below  to  dispose  of  the  objec- 
tions to  the  first  award  at  as  early  a  date 
as  possible. 

We  have  noticed  that  defendant  3  was 
given  up  in  consequence  of  the  second 
award.  He  is  not  now  before  us.  We  do 
not,  therefore,  wish  to  say  any  thing 


which  might  prejudice  him.  But  we  have 
no  doubt  that  the  learned  Judge  after  due 
notice  to  defendant  3  will  consider  whe- 
ther he  still  continues  to  bo  on  the  re- 
cord for  the  purpose  of  the  first  award. 
With  regard  to  costs,  we  .think  it  is  a  fit 
case  in  which  we  should  mulct  the  Pirs 
and  the  Othas  with  all  costs  through- 
out. We  accordingly  set  aside  the  decree 
of  the  lower  Court  and  direct  the  lower 
Court  to  proceed  with  the  objections  filed 
to  the  first  award  and  we  order  that  the 
Pirs  and  the  Othas  except  defendant  3 
should  pay  all  costs  of  the  lower  Court 
and  this  Court  upto  date. 

P  N./R.K.  Decree  set  aside. 
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PEIICIVAL,  J.C.,  AND  KUPCHANU,  A.J.C 

Jiwanda»  Virbhandas — Appellant. 

v. 
Khemchand  Ramdas — Respondent 

First  Appeal  No.  36  of  1928,  Decided 
on  2lth  January  1929. 

(a)  Civil  P    C  ,  O.  47,  R.  1— Ex  parte  order 
not  operating  as  resjudicata  can  be  reviewed 
by  successor  of  Judge  making  it — Civil  P.  C., 
S.  11. 

Where  the  or  dor  is  an  ex  parte  order  is- 
Biiod  without  hearing  tho  opposite  p^rty,  ib 
cannot  operate  as  ras  judicata  and  can  bo  re- 
viewed by  the  successor  of  the  Judge  who 
made  suoh  ox  parto  order.  A  I.  R  1921  P.  C. 
11,  Dist  :  [P  111  0  1] 

(b)  Civil  PC  ,  O.  21,  R    40-Judgment  deb- 
tor   applying  to  Court  after  isiue    of  warrant 
without  notice   and    before   hii   arrest  to  en- 
quire  into    his    pauperism — S.     151    does  not 
apply  as    he    can    still     surrender    himself  in 
Court   and     move    it    to     pan     order     under 
R.  40(3). 

Where  a  judgment-debtor  against  whom  ft 
warrant  is  isaued  applies  to  fcho  Court  for  an 
enquiry  into  his  pauperism  aftor  tha  isaue  of 
a  warrant  against  him  withoub  notice  and  be- 
fore he  ia  arrested,  it  ia  not  necessary  to  in- 
voke tho  provisions  of  S.  151,  as  it  is  still  opan 
to  him  to  surrender  himself  in  Court  and  then 
to  move  it  to  pass  an  order  under  B.  40  (3). 

[P  111  0  2] 

(c)  Civil    P.    C,    O.    21,    R,    29  —  Revi.ion 
—Civil  PC.  S.  115. 

Security  for  the  full  amount  of  tha  dscrea 
under  0.  21,  B.  29,  bsing  within  tha  discre- 
tion of  the  Court,  High  Court  will  not  in- 
terfere in  revision,  unload  the  discretion  was 
improperly  used.  [P  111  C  2] 

Dipchand  Chandumal—tor   Appellant. 

Kimatrai  Bhojraj — for  Respondent. 

Rupchand,  A.  J  C  —  The  facts 
lending  up  to  this  appeal  are  some- 
what aa  follows  .  The  plaintiff-reapan- 
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dent  obtained  a  decree  against  the  de- 
fendant-appellant for  Bs.5,500  odd  on  the 
strength  of  certain  hundis  executed  by 
him  in  their  favour.  The  defendant  in 
his  own  turn  filed  a  suit  against  the 
plaintiff  for  settlement  of  partnership  ac- 
oounts  and  valued  his  suit  for  the  pur- 
poses of  Court-fees  at  Rs  5,100,  The 
-second  suit  is  pending  in  the  Court  of 
the  First  Class  Sub-Judge,  Shikarpur 
The  plaint/ft0  applied  for  execution  of  his 
decree  for  Rs.  5,500  and  on  certain 
statements  made  ex-parte,  he  was  able  to 
induce  the  then  presiding  Judge  to  issue 
a  warrant  against  the  defendant  without 
notice.  The  defendant  then  pub  in  an 
application  purporting  to  bo  one  under 
O  21,  R  40  and  S  151,  Civil  P.  C  ,  re- 
questing  tho  Court  to  stay  the  warrant 
pending  an  inquiry  into  his  pauperism. 
He  alleged  that  besides  his  claim  for 
settlement  of  partnership  accounts 
.against  the  plaintiff  on  which  he  expect- 
ed to  get  a  decree  for  a  very  large  sum 
•he  had  no  other  property  and  was  not  in 
a  position  to  pay  the  decretal  debt  On 
that  application,  the  learnerl  Judge 
passed  the  following  ex  parte  order  : 

"Issue  notice  to  the  other  side.  Pay  coats. 
Hearing  12th  December  1927.  If  security  for 
appearance  is  given,  warrant  to  be  stayed." 

At  a  subsequent  hearing,  the  learned 
Judge  recorded  some  evidence  adduced  by 
the  defendant  and  then  adjourned  it  to 
1st  May  1928.  On  that  day  his  successor 
passed  the  following  order  : 

"Pleaders  of  the  parties  heard,  O.  21,  R.  40, 
Civil  P.  C.  dooa  not  apply  because  no  notice 
under  0.  21,  B,  37,  Civil  P.  C.,  haa  been  issued 
nor  tho  judgment-debtor  has  boon  arrested 
under  a  warrant  of  this  Court,  Under  O.  21, 
B.  29,  Civil  P.  C.,  I  order  that  security  be 
given  of  the  decretal  amount  within  7  days 
-when  proceedings  will  be  stayed.11 

Now  it  is  against  that  2nd  order  that 
the  present  appeal  has  been  filed.  The 
first  point  argued  by  the  learned  pleader 
is  that  the  learned  Judge  had  no  jurisdic- 
tion to  review  the  order  passed  by  his 
predecessor  which  operated  as  res  judi- 
oata  He  has  relied  upon  the  ruling  in 
Hook  v.  Administrator  General  of  Bengal 
(l).  The  obvious  answer  to  that  argu- 
ment is  that  the  first  order  was  an  ex 
parte  order  issued  without  hearing  the 
opposite  pirty  and  that  it  could  not 
therefore  operate  as  res  judicata. 

The  next  argument  urged  by  him  is 
that  0.  21,  R.  40,  Civil  P.  C.,  provides 


only  for  two  cases  where  the  Court  can 
hold  an  enquiry  into  pauperism  of  a 
debtor:  first,  where  a  notice  is  ordered  to 
isaue  and  the  judgment-debtor  appears 
in  answer  to  that  notice,  and  2ndly, 
where  a  warrant  is  issued  and  the  judg- 
ment-debtor is  brought  under  arrest  in 
execution  of  the  warrant.  It  is  said  that 
there  is  a  third  cise  where  a  judgment- 
debtor  against  whom  a  warrant  is  issued 
applies  to  the  Court  for  an  enquiry  into 
his  pauperism  after  the  issue  of  a 
warrant  against  him  without  notice  and 
before  he  is  arrested  as  in  the  present 
case  and  that  there  is  no  express  pro- 
vision in  that  behalf  the  provisions  of 
S.  151  apply.  But  again  this  argument 
is  not  based  on  any  substantial  founda- 
tion. In  such  a  case  it  is  open  to  the 
judgment-debtor  to  surrender  himself  in 
Court  and  then  move  tho  Court  to  be  re- 
leased pending  proof  of  his  poverty.  That 
being  so  there  is  no  occasion  for  invoking 
the  provisions  of  S.  151,  Civil  P.  C. 

We  are  not  prepared  to  hold  that  the 
learned  Sub-Judge  was  in  error  in  holding 
that  in  the  circumstances  of  this  case 
whero  the  appellant  had  not  surrendered 
himself  in  Court  the  provisions  of  O.  21, 
R.  40  applied  or  that  S.  151,  Civil  P.  C. 
could  be  invoked.  It  is  still  open  tc 
the  judgment-debtor,  if  so  advised,  to 
surrender  himself  before  the  learned 
Sub  Judge  and  to  move  him  to  piss  an 
order  under  Cl.  (3),  R.  40,  O.  21,  Civil 
P.  C. 

The  third  point  urged  by  the  learned 
pleader  is  that  the  learned  Judge  was  in 
error  in  asking  for  full  security  to  be 
given  under  O.  21,  R.  29.  Now  again 
thero  is  in  tho  first  place  no  appeal  pro- 
vided by  the  Code  against  that  order 
and  in  the  second  place,  it  was  discre- 
tionary with  the  learned  Judge  to  order 
that  security  should  be  given  for  the  full 
amount  of  the  decree  and  no  grounds 
whatsoever  exist  for  our  holding  'that 
the  learned  Judge  had  so  improperly  ex- 
orcised his  discretion  as  to  call  for  an  in- 
terference. The  appeal  is  therefore  dis- 
missed with  costs. 


I'.N./R.K. 


Appeal  dismissed. 


(1)  A.  I.  R     1921    P.  0. 
I.  A.  187  (P.O.). 
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PKRCIVAL,  J.C..AND  RurcuAND,  A.T.C. 
Nainomal — Appellant. 

v. 
Bashomal  Sanwaldas — Respondent. 

Second  Appeal  No.  7  of  192G,  Decided 
on  24th  January  1929. 

Compromise— Plaintiff,  uncle  of  defen" 
dant  palling  deed  of  gift  of  property  to  him 
—Suit  brought  to  cancel  deed  compromised 
providing  plaintiff  should  recover  property 
if  he  paid  certain  sum  to  defendant  and  if 
not  hii  rights  over  property  should  cease- 
Such  compromiie  supersedes  deed  of  gift. 

A  plaintiff,  who  WAS  the  unolo  oE  the  de- 
fendant, passed  a  deed  of  gift  of  property  in 
his  favour  on  condition  of  his  receiving 
maintenance.  A  suit  brought  to  cancel  tho  dood 
was  settled  by  a  compromise  which  provided 
that  if  the  plaintiff  paid  certain  amount  to 
the  defendant,  he  should  recover  the  property 
and  become  its  owner,  and  that  if  tho  money 
was  not  paid,  he  should  cease  to  have  any 
right  over  the  property. 

Held  .  that  the  compromise  superseded  the 
deed  of  gift  and  a  suit  brought  for  mainte- 
nance on  the  strength  of  tho  gift  deed  was  not 
maintainable.  [P  112  G  2] 

Dipchand  Chandumal—to?  Appellant. 
Snkrislwndas  H.  Lulla — for   Respon- 
dent. 

Judgment. — In  this   case,  the  plain- 
biff,  who  is  the  uncle  of    the  defendant, 
passed    a  deed  of  gift    in   favour  of    the 
defendant  and  it  is  contended   that  one  of 
the  terms  of  the  deed  of  gift    in    respect 
of  the   house    was    that    the    defendant 
should  maintain  the  plaintiff.     The   suit 
in  the  original  Court    \vas    for    mainte- 
nance being  Ha.  1,000.     The   Joint    Sub- 
Judge  of  Shikarpur   decreed    the  suit   in 
favour  of  the  plaintiff.     On  appeal  to  the 
District  Judge  this  decree   was  reversed 
on  the  ground  that  chore  had  been    a  suit 
to  cancel  the  gift,  and  that  suit  had  been 
settled  by  a  compromise  which  in  super- 
seded the  deed  of  gift      The   compromise 
provided  that    the  plaintiff    should    pay 
Re.  2,120  to  the    defendant    within    five 
months:  and  that  if  ho  paid  this  amount 
he  should  recover  the  property  from    the 
defendant  and  become  the  owner  thereof. 
But  if  ho  failed  to  pay  the  amount  with- 
in five  months,  the  defendant  was   to   re- 
main the  absolute  owner  of  the   house  in 
question  and  tho   plaintiff's   rights   were 
to  cease.     It  is   true    that    in    the    first 
Court   the  question  of   the  compromise 
superseding  the  gift    was    not    expressly 
brought  out.     At    the    same    time,    the 
third  issue  was: 

"Whether  the  suit  is  not  maintainable 


on  the  strength  of  the  gift  deed."  If 
theiefore,  it  is  held  that  the  compro- 
mise superseded  the  deed  of  gift,  it  fol- 
lows that  the  suit  was  not  maintainable. 
In  regard  to  the  compromise  the  learned 
District  Judge  has  observed  as  follows: 

"It  was  clear  on  the  terms  [of  thai  compro- 
mise that  no  future  rights  or  obligations- 
based  on  the  gift  deed  wore  kept  alive  between 
the  parties  beyond  what  was  provided  in  the 
compromise  itself.  There  is  not  a  word  about 
future  maintenance  for  the  plaintiff  even  if  he 
failed  to  pay  the  stipulated  amount,  and  in 
case  the  defendant  became  the  absolute  owner 
of  the  property.  To  my  mind  it  is  clear  that 
the  effect  of  that  compromise  was  to  render 
tho  original  dood  of  gift  simply  non-oxistont, 
and  to  make  the  mutual  rights  of  tho  parties 
dependent  solely  on  the  terms  of  that  compro- 
mise between  them." 

It  is  contended  by  the  learned  pleader 
for  the  appellant  thit  the  effect  of  the* 
compromise  was  simply  that,  if  the 
money  was  not  paid,  the  defendant 
should  remain  the  owner-  but  that  ab 
tho  same  tirao  he  should  remain  liable  to 
maintain  the  plaintiff.  It  seems  to  me 
that  this  is  a  contention  that  tho  com- 
promise should  stand  good,  and  that  at 
the  samo  time  part  of  the  deed  of  the 
original  gift,  should  stand  good;  which 
contention  cannot  be  accepted.  It  ap- 
pears therefore  that  the  view  taken  by 
the  learned  District  Judge  is  correct. 
Tho  suit  was  for  cancellation  of  tho  deed, 
and  the  plaintiff  with  his  eyes  open  ag-; 
reed  to  cancel  the  deed,  and  the  simple1 
agreement  was  that,  if  certain  money' 
wag  paid,  he  should  obtain  the  house  in 
question,  and  that,  if  the  money  13  not 
paid,  he  should  cease  to  have  any  right 
over  the  house.  I  agree  therefore  that 
the  view  taken  by  the  learned  District 
Judgo,  that  the  compromise  superseded 
the  deed  of  gift,  and  that  tho  plaintiff  is 
not  entitled  to  maintenance.  It  appears, 
however,  that  the  plaintiff  has  to  a  cor-1 
tain  extent  suffered  hardship,  as  the  de- 
fendant, who  is  his  nephew  has  failed  to 
maintain  him.  It  may  be  noted  that  in 
thojdeed  of  gift  it  was  not  directly  stated 
that  the  maintenance  should  be  paid,  but 
it  contained  a  moral  obligation  that  the 
defendant  should  pay  the  maintenance. 
For  these  reasons,  we  are  of  opinion  that 
this  appeal  should  be  dismissed,  but  that 
each  party  should  bear  his  own  oosts 
throughout.  The  order  of  attachment  is 
cancelled. 

P.N./R.K.  Appeal  dismiseed. 
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PBRCIVAL,  J  C.,  AND  ASTON,  A.  J   C. 

PIT  Mahomed— Applioint. 
v. 

Yacoob  and  another — Opponents. 

Criminal  Bavn.  Appln.  No.  2G7  of 
1928,  Decided  on  13fch  February  1929, 
againab  order  of  Special  Firat  Class  Ma- 
gistrate. 

(a)  Criminal  P.    C  ,    S.    250— Omission    to 
record  reason!  even  in  summary    trial  is  irre- 
gularity not  cured  by  S,  537, 

Tha  more  fact  that  a  Magistrate  is  trying  a 
case  mimmj,rily  does  not  justify  his  omissiou 
to  record  tho  oomplamant'ii  objections  to  aa 
order  directing  compensation  and  that  auob  an 
omission  is  not  a  mare  irrogalariLy  which  can 
be  cured  by  S.  537  :  8  S.  L.  R.  2  X  tttl.  on, 

[P  113  G  fJ] 

(b)  Criminal  P.  C,,    S.  250   —  To    pasa    an 
order  under  S.  250  the     final    opinion  of    the 
Court  should  be  that  the  case  was  false    and 
frivolous  or  vexatious,  not    that  the  explana- 
tion was  unsatisfactory. 

Section  250  shovvi  thai  (.ho  Court  must  first 
bo  of  the  opinion  that  a  case  IB  either  false  and 
frivolous  or  vexatuus  to  justify  him  m  calling 
upon  tho  complainant:  to  show  cause  why  he 
should  not  pay  compensation.  It  is  accessary 
after  hearing  complainant's  explanation  that 
ho  should  still  bo  of  tho  opinion  that  the  case 
is  either  falsa  and  frivolous  or  vax.xtiou.ki.  To 
pass  an  order  under  S.  250  Court's  final  opin- 
ion should  be  that  thg  case  was  f.Til&e  and  fri- 
volous or  vexatious  iiot  that  the  explanation 
was  unsatisfactory.  [P  113  C  2  ;  P  114  0  1] 

P.  (J.  Vaswam — for  Applicant. 

G    M    Lobo — for  the  Crown. 

Percival,  J.  C  — This  is  a  revision 
application  against  tho  order  of  the  Spe- 
cial First  Class  Magistrate,  undor  S.  250, 
Criminal  P  C.,  directing  the  complainant 
in  this  case  to  pay  a  sum  of  fivo  rupees  to 
each  of  the  accused  as  compensation. 

The  complaint  was  one  undor  S.  323i 
I.  P.  G.,  hub  the  evidence  of  tho  t\vo  wit- 
nesses whom  the  complainant  had  called 
did  not  support  him  and  the  accused  was 
no  doubt  rightly  discharged  under  8.  253, 
Criminal  P.  C.  Then  tho  learned  Ma- 
gistrate called  on  the  appellant  to  shew 
cause  why  he  should  not  'bo  dealt  with 
under  S.  250,  Criminal  P.  C.  The  Magis- 
trate thereupon  observed  that  the  expla- 
nation given  by  tho  complainant  was  not 
satisfactory,  and  then  he  passed  an  order 
under  S,  250,  Criminal  P.  C 

Now  it  is  laid  down  in  S.  250,    01.   (2) 

that 

"the  Magistrate  shall  record  and  consider  any 
cause  which  the  complainant  may  show" 
in  explaining  why  an  order  should  not  be 
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passed  under  S.  250.  No  doubt  that  has 
to  be  interpreted  in  the  light  of  the  cir- 
cumstances of  each  case  ;  but  in  this  case- 
it  appears  that  the  complainant  had 
given  some  explanation  as  to  why  the 
case  had  not  been  proved,  viz.,  he  wished 
to  put  in  a  report  and  call  for  tho  Medi- 
cal Officer  to  give  evidence  regarding  his 
injuries  Even  if  the  learned  Magistrate 
was  justified  in  refusing  to  call  for  fur- 
ther evidence  it  appears  to  me  to  be 
right  that  he  should  have  explained  in 
his  order  why  he  did  not  consider  that 
the  explanation  was  satisfactory.  Merely 
to  say  that  tho  case  is  false  and  then  that 
tho  explanation  is  not  satisfactory  does 
not  givo  tho  rovisional  Court  suflicient 
grounds  for  finding  whether  there  are 
good  grounds  for  the  order  of  compensa- 
tion or  not.  In  the  somewhat  peculiar 
circumstances  of  this  case  I  think  that, 
although  the  order  of  discharge  was  cor- 
rect, it  was  not  right  that  an  order  should 
have  been  passed  under  S.  250,  Criminal 
P.  C.  The  order  is  accordingly  set  aside 
and  the  compensation,  if  paid,  should  bo 
refunded. 

Aston,  A  J  C.  —  I  agree.  The  pro- 
cedure laid  down  in  S  250  should  in  ray 
opinion,  ho  strictly  followed,  and  I  am  of 
opinion  that  the  mere  fact  that  a  Magis- 
trate is  trying  a  case  summarily  does  not 
justify  hiu  omission  to  record  tho  com- 
plainant's objections  to  an  order  directing 
compensation  and  that  such  an  omission 
is  not  a  more  irregularity  which  can  be 
cured  by  S.  537  :  see  the  cases  cited  in 
Sohani,  12th  edition,  p  G21,  I  agree  with 
Hayward  Judicial  Commissioner's  judg- 
ment in  Minliomal  v.  Emperor  (l). 
Quite  apart  from  this  S  250  shows  that 
the  Court  must  first  be  of  the  opinion 
that  a  case  is  either  false  and  frivolous  or 
vexatious  to  justify  him  in  calling  upon 
tho  complainant  to  show  cause  why  ho 
should  not  pay  compensation  It  is  ne- 
cessary after  hearing  complainant's  ex- 
planation that  ho  should  still  be  of  the 
opinion  that  the  case  is  either  false  and 
frivolous  or  vexatious.  In  the  present 
oase  the  learned  Magistrate  appears  to 
have  beon  of  the  opinion  that  the  case 
was  false  and  either  frivolous  or  vexati- 
ous ;  he  called  upon  the  complainant  for 
his  explanation  and  his  opinion  then  was 
that  the  complainant's  explanation  was 
unsatisfactory.  This  doos  not  appear  to 
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me  to  be  a  sufficient  ingredient  to  enable 
the  Oourt  to  pass  an  order  under  S.  250. 
His  final  opinion  should  have  been  that- 
the  case  was  false  and  frivolous  or  vexa- 
tious, not  that  the  explanation  was  unsa- 
tisfactory. 

On  the  merits  it  appears  to  me  that 
the  application  made  by  tho  complainant 
with  regard  to  the  letters  of  hig  witness 
demanding  money  throw  a  considerable 
doubt  on  the  evidence  of  hia  witnesses, 
which  was  not  of  much  value  either  for 
the  prosecution  or  for  the  defence.  There 
remained  the  evidence  of  the  complainant 
against  that  of  the  accused.  There  were 
ample  grounds  for  discharging  the  ac- 
cused for  want  of  sufficient  evidence,  but 
the  record  does  not  seem  to  me  to  dis- 
close any  ground  for  treating  the  case  as 
false  and  frivolous  or  vexatious. 

r.R./R.K.  Order  set  aside. 
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HUPCHAND  A    J.  C. 
In  Re  Moolji  Morarji — Insolvent. 

Ex  Parte  The  Panjab  National  Bank 
Ltd. — Mortgagee. 

Insolvency  No.  78  of  1927,  Decided  on 
30th  November  1928. 

^c  Presidency  Towns  Insolvency  Act,  S.  17. 
Proviso — In  mortgage  suit  for  sale  of  mort- 
gaged property  Court  appointing  receiver  to 
collect  rent  and  profits  of  property  pending 
sale  —  Mortgagor  becoming  insolvent  and 
Official  Assignee  claiming  rents  and  profits 
for  benefit  of  general  body  of  creditors  in 
preference  to  mortgagee  —  Mortgagee  has 
right  to  money  being  paid  to  him  in  case  sale 
proceeds  of  property  being  insufficient  to 
pay  off  mortgage  debt  and  Official  Assignee 
has  no  right  to  claim  money  on  behalf  of 
general  body  of  creditors  in  preference  to 
.mortgagee. 

Where  in  a  auib  for  aalo  of  property  based 
on  an  equitable  mortgage,  the  Court  appoints 
a  receiver  to  collect  bha  renta  and  profits  of 
the  property  ponding  its  aale  and  afterwards 
the  mortgagor  becomes  insolvent  and  the 
Official  Assignee  in  whom  his  estate  vested 
olaims  the  profits  m  the  hands  of  the  receiver 
for  the  benefit  of  the  general  body  of  creditors 
in  preference  to  the  mortgagee,  the  mortgagee 
has  a  right  to  the  mesne  profits  in  the  poaaaa- 
aion  of  the  receiver  being  paid  to  him  in  satis- 
faction of  his  mortgage  in  the  event  of  hia 
succeeding  in  the  suit  and  the  sale  proceeds 
of  property  being  insufficient  to  pay  off  hia 
mortgage  debt  and  the  Official  Assignee  has  no 
right  to  claim  tho  rents  and  profits  on  behalf 
of  the  general  body  of  creditors  m  preference 
.to  the  mortgagee,  since  hia  title  cannot  ba 


superior  to  that  of  the  insolvent  :  A.I.R.  1924 
Cat,  600,  Harris  v.  Trumans,  (1882)  9  Q.  B.  D. 
264,  Ex  Parte  Holthanen,  (1874)  9  Ch.  722;  A.I. 
fl.1927  Sind  230,  Rel.on.  [P  114  C  2,  P  115  G  1] 

T.G.  Elphinstoji—ioi  Official  Assignee. 

Dingomal  Narainsing^tot  Mortgagee. 

Judgment. — This  application  raises 
an  important  question  of  law.  In  Suit 
No.  236  of  1927,  which  was  instituted  by 
the  Punjab  National  Bank  Ltd,,  for  sale 
of  the  property  mortgaged  to  them  by 
Moolji  Morarji  by  way  of  equitable  mort- 
gage, I  appointed  a  receiver  of  the  rents 
and  profits  of  the  mortgaged  property 
pending  its  sale  Since  then  Moolji 
Morarji  has  been  adjudicated  as  an  in- 
solvent and  the  Official  Assignee  in  whom 
his  estate  has  vested  has  claimed  the 
rents  and  profits  in  the  hands  of  the 
receiver  for  the  honofib  of  the  general 
body  of  creditors  in  preference  to  the 
Bank.  This  claim  has  been  made  on  the 
ground  that  the  appointment  of  the 
receiver  was  for  the  preservation  of  the 
rents  and  mesne  profits  of  the  property 
pending  suit  and  nothing  more.  I  am 
afraid  I  cannot  accept  this  argument  a9 
sound.  There  may  be  some  doubt  as  to 
the  power  of  the  Court  to  appoint  a  re- 
ceiver in  a  suit  for  sale  of  property  based 
on  a  simple  or  an  equitable  mortgage. 
But  if  once  it  is  conceded  that  the  Court 
has  such  power  and  acts  under  it,  it 
follows  as  a  matter  of  course,  that  the 
property  which  comes  into  the  posses- 
sion of  the  receiver  in  pursuance  of  that 
order  is  in  custodia  legis  and  that  his 
possession  is  that  of  a  stakeholder  for 
and  on  behalf  of  the  parties  to  the  action 
according  to  their  respective  titles 
thereto  and  their  rights  therein  :  Devi- 
jendra  v  Joges  (l).  What  then  is  the 
title  or  the  right  of  the  mortgagee  to  the 
mesne  profits  in  the  possession  of  the 
receiver  ?  He  has  not  only  a  mere  right 
that  the  money  be  preserved  pending  the 
settlement  of  the  controversy  in  suit  and 
the  sale  of  the  mortgaged  property  but 
he  has  a  further  right  to  the  same  being 
paid  to  him  in  satisfaction  of  his  mort- 
gage in  the  event  of  his  succeeding  in  the 
suit  and  the  sale-proceeds  being  insuffi- 
cient to  pay  off  his  mortgage  debt.  Until 
satisfaction  of  the  claim  of  the  mortgagee 
in  the  suit  in  which  a  receiver  is  ap- 
pointed, neither  the  mortgagor  has  any 
right  to  effect  a  transfer  nor  any  creditor 
of  the  mortgagor  having  a  money  decree 

~[l)  A.  I.  R.  1994  Gal.   600, 
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in  his  favour  has  any  right  to  effect  an 
attachment  of  the  money  in  the  hands  of 
the  receiver  so  as  to  prejudice  the  right 
of  the  mortgagee  to  appropriate  it  to- 
wards the  balance  of  the  amount  due  to 
him  after  the  sale  of  the  property.  Were 
it  otherwise,  the  appointment  of  a  re- 
ceiver could  easily  be  rendered  nugatory 
by  the  debtor  delaying  the  disposal  of 
the  suit  by  various  devices  and  in  the 
meantime  dither  transferring  his  interest 
in  the  money  in  the  hands  of  the  receiver 
or  by  helping  his  other  creditors  to  have 
it  attached. 

Now  speaking  generally  the  Official 
Assignee  or  the  Trustee  in  bankruptcy 
takes  the  estate  subject  to  the  same 
equities  us  those  to  which  it  is  subject  in 
the  hands  of  the  bankrupt  i.  e.  all  such 
property  as  he  does  not  bake  by  a  title 
superior  to  that  of  the  bankrupt.  Harris 
v.  Truman  (2),  Ex  parte  Ilolthausen  (3), 
Williams  on  Bankruptcy,  Edn  13,  p  235. 
There  is  nothing  in  the  Insolvency  law 
as  in  force  in  India  or  England  to  give 
the  Official  Assignee  a  superior  title  to 
that  of  the  bankrupt  over  the  money  in 
the  hands  of  a  receiver  duly  appointed  by 
the  Court.  On  the  contrary,  the  proviso 
to  S  17,  Presidency  Towns  Insolvency 
Act,  corresponding  to  01.  (2),  S,  7, 
English  Bankruptcy  Act  of  1914,  declares 
in  express  terms  that  the  order  of  adju- 
dication shall  not  affect  ihe  power  of  any 
secured  creditor  to  realise  or  otherwise 
deal  with  his  security  in  the  same 
manner  as  he  would  have  been  entitled 
to  realise  or  deal  with  it  if  that  section 
had  not  been  passed.  The  learned  coun- 
sel for  the  Official  Beceivor  has  been  un- 
able to  satisfy  mo  that  there  is  any 
magic  in  the  passing  of  an  order  of  adju- 
dication so  as  to  deprive  the  mortgagee 
of  his  rights  over  the  raesne  profits  and 
to  confer  them  by  operation  of  law  on 
the  general  body  of  the  secured  creditors 
Nor  are  there  any  equities  in  their  favour. 
If  the  claim  of  the  mortgagee  is  well- 
founded,  the  delay  of  the  Court  in  adju- 
dicating upon  it  should  riot  prejudice 
him,  nor  should  the  order  of  the  Court 
permitting  the  mortgagor  a  certain  time, 
not  exceeding  six  months,  to  pay  oil  the 
mortgage  amount  enable  the  mortgagor 
not  only  to  withhold  payment  of  the 

(2)  [1882]  9  Q.  B.  D,  264=51   LJ.Q.B.  338= 

30  W.  R.  533=46  L.  T.  844. 

(3)  [1875]  9  Oh.  722=44   L,  J.  B,  K.    26=31 
L,  T.  19, 


interest  which  accrues  due  during  that 
period,  but  to  claim  that  the  rents  of  the 
mortgaged  property,  recovered  by  the 
receiver  during  the  said  period,  be  ap- 
plied to  purposes  other  than  the  payment 
of  interest  due  on  the  mortgage.  In 
Punjab  National  Bank  Ltd.,  Karachi  v. 
Moomji  (A.  I.  It.  1927  Smd  230.)  I  held 
that  the  Court  had  power  to  appoint  a 
receiver  in  mortgage  suits,  and  that  the 
provision  of  law  empowering  the  Court 
to  allow  a  certain  time  to  tho  mortgagor 
to  pay  tho  amount  due  by  him  had  not 
the  effect  of  enabling  the  mortgagor  to 
retain  possession  of  the  property  upto 
such  date. 

That  decision  was  not  taken  to  appeal. 
The  learned  counsel  has  said  nothing  to 
make  mo  change  my  view,  and  unless 
that  decision  is  upset  by  the  High  Court,. 
I  have  no  option,  for  reasons  already 
stated,  but  to  hold  that  tho  Official  As- 
signee has  no  claim  to  tho  money  in  the 
hands  of  the  receiver.  I,  therefore,  dis- 
allow tho  application  of  tho  Official  As- 
signee, however,  in  view  of  the  import- 
ance of  the  question  involved,  I  permit 
tho  Official  Assignee  to  appeal  against 
this  order  if  ho  is  so  advised. 

r.N  /U.K.          Application  dismissed. 
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WILD,  J.  C.,  AND  ASTON,  A.J.C. 

Eamcliand — Accused— Applicant. 

v. 
Emperor — Opposite  Party. 

Criminal  Revn.  Appln.  No.  205  of  1928> 
Decided  on  19th  November  1(J2B,  against 
order  of  First  Class  Magistrate  and 
Sub-Judge  Badin. 

(a)  Criminal  Trial — Criminal  Court  cannot 
•lay  proceeding!. 

Criminal  Court  has  no  power  after  it  is 
poized  with  a  case  to  stay  proceedings.  The 
proper  course  19  to  grant  postponement  from 
time  to  time  .  A.  /.  II.  1927  Mad.  851,  Rel.  on. 

[P  116  C  1] 

(b)  Penal  Code,    Sc.  182    and    211— Perion 
making  complaint      to  police  —  Police  tak- 
ing   no   action  —  Complaint  filed    in    Court 
of     Magistrate — Magistrate     ordering     pre- 
liminary   inquiry— Police  subsequently  filing 
complaint    in    Court    of    another    Magistrate 
against  the  informant    charging    him    under 
Si.   182  and   211— Latter  Court    cannot    take 
cognizance  of  complaint  filed  by  police. 

A  person  rnado  a  complaint  against  Abkari 
Inspector's  Naik  to  the  police  and  as  the 
police  took  no  action  he  filed  a  complaint  ia 
the  Court  of  a  Magistrate  and  the  M  agiatrato 


116  Sind 


BAMCHAND  v.  EMPEROR 


1929 


ordered  a  prohminary  enquiry.  The  police 
aubsaqviently  filed  a  complaint  Against  tha 
person  in  the  Court  of  another  Magistrate 
charging  him  undor  8s.  182  and  211  wibh 
regard  to  the  complaint  which  he  had  made 
to  bho  polios. 

Held  .  that  the  latter  Court  ooald  not  take 
cognizance  of  the  complaint  filed  by  the 
polioQ  against  the  person,  the  preliminary 
enquiry  of  the  first  Court  not  having  been 
completed  and  no  complaint  by  bho  first  Court 
having  been  made  .4  I.  R.  1927  Col  95  , 
X.  I.  R.  1927  Mad.  851  ;  A.  I.  R.  1928  Rang. 
254,  Rel.  on.  [P  117  C  1J 

Partabrai  D  Punwam — for  Applicant. 

C.  M.  Lobo — for  the  Crown. 

Judgment  — This  is  an  application 
made  by  one  Rimchand  Nanumal,  a 
Signaller  at  Bidin  Riilway  Station  who 
alleges  that  on  2nd  Juno,  1923,  he  was 
on  duty  at  the  gate  when  one  Mr.  Ag- 
audomal,  an  Abkari  Inspector's  Naik, 
delivered  to  him  a  wrong  ticket.  The 
applicant  pointed  out  to  the  Abkari  Ins- 
pector's Naik  that  it  was  a  wrong  ticket 
and  askod  for  the  fare.  The  latter  dec- 
lined to  pay  the  fare  and  rushed  through 
>the  gate.  Thereupon  the  applicant  made 
a  complaint  to  the  police.  The  police, 
however,  took  no  action.  A  complaint 
was  filed  by  the  applicant  in  the  Court 
of  the  First  Class  Magistrate,  Badin, 
charging  Mr.  Assudomal  under  Ss.  332 
and  504, 1.  P.  C.  The  learned  Magistrate 
ordered  a  preliminary  enquiry.  Mr.  Aa- 
sudomal  had  the  applicant  challaned  in 
the  same  Court  on  charges  under  Ss.  323 
and  342  I.  P.  C.,  and  S.  120,  Railways 
Act.  On  8th  August  1928,  the  police 
filed  a  complaint  against  Ramchand,  in 
the  Court  of  the  First  Class  Magistrate, 
Tando  Mahomed  Khan,  charging  the  ap- 
plicant under  Ss.  182  and  211,  I.  P.  C., 
with  regard  to  the  complaint  which 
the  applicant  had  made  to  the  police 
against  Mr.  Assudomal.  The  applicant 
thereupon  applied  to  the  First  Class  Ma- 
gistrate, Tando,  requesting  him  to  stay 
proceedings  pending  result  of  the  pre- 
liminary enquiry  in  his  complaint 
against  Mr.  Assudomal  or  to  grant  a  stay 
with  a  view  to  enable  the  applicant  to 
-obtain  an  order  From  this  Court.  It  may 
i be  pointed  out  in  this  connexion  that  a 
.criminal  Court  has  no  power  after  it  ia 
Iseized  with  a  case  to  stay  proceedings. 
jProper  course  is  to  grant  postponement 
from  time  to  time  :  of.  Murugan  v. 
Gutha  Rami  Naidu  (l).  The  learned 
First  Class  Magistrate,  Tando,  granted 


(1)  A.  I.  R.  1927  Mad.  851, 


the  applicant's  alternative  prayer  ani 
stayed  the  oase  with  a  view  to  enable 
him  to  approach  this  Court, 

In  dealing  with  the  present  applica- 
tion before  us,  it  is  clear  that  under  the 
old  law  sanction  for  prosecution  was  not 
required  from  a  Court  when  a  false  com- 
plaint was  made  to  the  police.  There 
was  an  exception,  however,  to  the  rule 
that  no  sanction  was  necessary  under 
S.  195  (1)  (b),  Criminal  P.  C.,  where  a 
false  complaint  was  made  to  the  police, 
for  this  only  held  good,  if  a  subsequent 
complaint  was  not  made  to  a  Magistrate. 
In  Tayabullah  v.  Emperor  (2)  the  Cal- 
cutta High  Court  held  that  where  a  com- 
plaint to  the  police  was  followed  by  a 
complaint  to  the  Court  based  on  the 
same  allegations  and  the  same  charges 
and  such  complaint  was  investigated  by 
the  Court,  the  sanction  or  complaint  of 
the  Court  was  necessary  for  the  prose- 
cution of  the  complainant  in  respect  of 
a  false  charge  made  to  the  police  :  see 
also  Brown  v.  Ananda  Lai  Mullick  (3) 
following  TayabuLlah  v.  Emperor  (2). 
Since  the  Criminal  Code  was  amended, 
sanction  by  the  Court  has  been  super- 
seded by  a  complaint  in  writing  by  the 
Court,  it  is  the  Court  or  some  Court  to 
which  it  is  subordinate  itself  which 
makes  the  oomplaint.  It  has,  therefore, 
been  held  in  Samir  v.  Sajidar  Rahman 
(4)  that  where  a  complaint  to  the  police 
is  followed  by  a  complaint  to  the  Court, 
the  person  who  made  the  complaint  can- 
not be  prosecuted  except  on  the  com- 
plaint of  the  Court.  There  is  a  ruling  to 
the  same  effect  by  the  Madras  High  Court 
in  Muruqan  v.  Gutha  Rami  Naidu(l) 
and  in  Itambrose  v.  Emperor  (5).  In 
the  latter  case,  it  was  also  pointed  out 
that  whore  an  accused  commits  an  off- 
ence which  comes  both  within  the  pur- 
view of  Ss.  182  and  211,  I.  P.  C.,  the 
latter  section  includes  an  offence  under 
the  former  section.  Accused  under  such 
circumstances  should  be  prosecuted  under 
S.  211,  I  P.  C.,  on  the  complaint  of  the 
Court  according  to  the  provisions  of 
S,  195(1)  (b)  and  not  under  S.  182, 
I.  P.  C.,  merely  on  the  complaint  by  a 
public  servant  concerned.  Taking  the 

(2)  [1910]  43  Gal.  1152  =  20  C.  W.  N.  1265=. 

36  I.  C.  845=24  G.  L.  J.  134, 

(3)  [1916]  44  Cal.  650  =  25  0.  L.  J.  59  =  33 

I.  C.  857-20  C.  W.  N.  1347. 
•   (4)  A.  I.  R.  1927  Oal,  95=53  Cal.  824. 
(5)  A.  I.  R.  1928  Rang.  254=6  Rang.  573. 
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circumstances  into  consideration*  it 
seema  fco  me  clear  that  the  First  Class 
Magistrate,  Tando  had  no  jurisdiction  bo 
take  cognizance  of  the  complaint  filed  by 
the  police  against  the  applicant  under 
Ss.  182  and  211,  the  preliminary  enquiry 
of  the  First  Class  Magistrate,  Bid  in,  not 
having  boon  completed  and  no  complaint 
by  the  First  Class  Magistrate,  Badin 
having  been  made.  We,  accordingly, 
-quash  the  ^proceedings  ponding  before  the 
First  Class  Magistrate,  Tando,  under 
fig.  182  and  211,  I.  P,  C. 


P.N./R.K. 


Proceedings  quashed. 
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WILD,  J.  C.,  AND   ASTON,  A.  J  C 

Hashmatmal  and  others — Applicants. 

v. 
Pribhdas  and  others — Opponents. 

Civil  Revn.  Appln  No  60  of  1925,  De- 
cided on  17th  October  1928,  against  the 
judgment  and  decree  of  Sm.  C.  C.  Judge, 
Sukkur, 

(a)  Trust  Act,  S.  56— Beneficiary  can  sue 
in  hii  own  right  to  enforce  trust. 

Where  agreement  between  two  persons  ia  in- 
tended to  secure  to  another  a  benefit  as  a,  ces- 
tui  quo  trust,  the  latter  ia  competent  to  sue  in 
his  own  right  to  enforce  the  trust  .  37  /.  A. 
152,  Rel.  on.  [P  117  0  2] 

(b)  Provincial     Small    Cause    Courts    Act, 
S.  25  —  Small  Cause  Court    having  jurisdic- 
tion to  decide  point  but  committing  error    of 
law  in  deciding  it — High    Court   will  not  in- 
terfere unless  such  error  results  in  failure  of 
justice. 

Where  Small  Cause  Court  haa  jurisdiction 
to  decide  a  point,  but  it  commits  an  error  of 
law  in  deciding  it,  High  Court  will  not  inter- 
fere in  revision  unless  such  error  of  law  has 
resulted  in  failure  of  justice. 

[P  117  C  2  ;  P  118  C  1] 

Dipchand  Chandumal  —  for  Appli- 
cants. 

Khemchand  Sukhramdas  —  for  Oppo- 
nents. 

Judgment.  —  This  is  an  application 
under  S.  25,  Provincial  Small  Gauge 
Courts  Act,  asking  us  to  set  aside  the  de- 
cree passed  by  the  learned  Judge  of  the 
Small  Cause  Court,  Sukkur,  against  the 
applicants  for  a  sum  of  Us.  196-8  0. 

It  appears  that  the  applicants  had  a 
dispute  with  one  ML  Rizikbai,  defendant 
4  in  the  case.  The  opponent,  Mr  Pri- 
bhdas, was  her  pleader  and  had  to  re- 
ceive a  sum  of  Ra.  150  from  her  as  his 
fees.  A  compromise  was  arrived  at  bet- 


ween the  applicants  and  Rizikbai  under 
which  Rizikbai  gave  up  her  rights  to 
certain  property  which  was  the  subject 
matter  of  the  litigation  on  certain  terms 
and  conditions.  One  of  the  terms  was 
that  the  applicants  will  pay  to  the  oppo- 
nent the  sum  of  Rg.  150  being  the  amount 
of  fees  due  by  Rizikbai  to  him.  The 
whole  compromise  was  brought  about 
with  the  help  of  the  opponent  and  he 
was  present  when  it  was  signed.  It  was 
on  the  basis  of  that  compromise  that  he 
tiled  the  present  suit  against  the  appli- 
cants for  recovering  Rs.  150  and  interest 
due  thereon  impleading  at  the  same  time 
Rizikbai  as  a  co-defendant 

The  main  plea  raised  by  the  applicants 
was  that  as  there  was  no  privity  of  con- 
tract between  them  and  the  opponent  and 
as  the  applicants  received  no  consider- 
ation from  the  opponents  he  could  not 
sue  the  applicants. 

Now  it  is  well-settled  that  in  India, 
consideration  need  not  move  from  the 
promisee  and  the  rule  of  English  Law 
enunciated  in  the  case  of  Tweddle  v.  At- 
kinson (1)  has  no  application  here.  The 
only  point  in  issue,  therefore,  is  whether 
the  opponent  could  sue  on  the  agreement 
made  between  the  applicants  and  Rizik- 
bai under  which  the  applicants  promised 
to  pay  to  the  opponent  his  fees.  The 
answer  to  this  question  depends  on  whe- 
ther the  agreement  between  the  appli- 
cants and  Rizikbai  was  intended  to  secure 
to  the  opponent  a  benefit  as  a  cestui  que 
trust.  If  so  ho  was  competent  to  sue  in 
his  own  right  to  enforce  the  trust 
Khwaja  Muhammad  Khan  v  Ilusaim 
Begum  (2), 

In  the  present  case  the  opponent  was 
present  when  the  agreement  was  made 
and  it  would  appear  that  he  had  assented 
to  it  though  his  presence  or  assent  were 
in  no  way  essential  :  Dwarka  Nath  v 
Pnya  Nath  (3).  Indubitably  che  learned 
Small  Cause  Court  Judge  had  jurisdic- 
tion to  decide  the  point  whether  the  op- 
ponent was  a  oestui  que  trust  or  not,  and 
even  assuming  that  he  had  committed  an 
error  of  law  in  deciding  it  that  in  itself 
would  not  be  sufficient  to  warrant  our 
interference.  We  must  be  satisfied  that 

(1)  [1801]  90  L.J.  Q.B,  265=1  B.  &  9.  393=9 
W.B.  781=8  Jur.  (n.a.)  332=4  L.T.  468. 

(9)  [1910]  32  All.  410=7  I.G.  237=37  -I.A. 
152  (P.O.). 

(3)  [1916]  27  O.L.J.  483=36  I,C.  792=22  C. 
W.N.  279. 
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such  error  has  resulted  in  a  failure  of 
justice  There  has  been  no  such  failure 
of  justice  here,  The  applicants  were  at- 
tempting to  get  out  of  their  liability  by 
raising  a  technical  plea  which  could 
easily  have  been  met  by  transposing 
Bizikbai  who  was  already  on  the  record 
as  a  co-plaintiff.  This  application, 
therefore,  fails  and  is  dismissed  with 
costs. 

P.N./R.K.          Application  dismissed 
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PERCIVAL,  J.  C  ,  AND 
BUPCHAND,  A.  J.  C. 

Nenumal    Vishindas — Applicant.  • 

v. 
Emperor 

Criminal  Bevn  Appln  No  23  of  1929, 
Decided  on  15th  April  1929. 

Stamp  Act,  S.  69  Cls  (a)  and  (b)— Person's 
•dmiaiion  that  he  at  licensed  vendor's  re- 
quest made  endorsement  on,  and  entries  in 
•ale  register  in  respect  of  Btampi  sold  is  not 
evidence  of  abetment  of  offence  of  breach  of 
R.  11  framed  under  S.  74  —  Penal  Code 
S.  107. 

Admission  of  a  person,  who  is  not  a  licensed 
vendor  that  he,  at  the  request  of  licensed 
vendor,  made  endorsement  on  and  entries  in 
sale  register  in  respect  of,  stamps  sold  by  the 
latter  is  not  sufficient  evidence  to  hold  that  he 
abetted  tbo  offence  of  a  breach  of  R.  11,  framed 
under  S.  74,  within  the  meaning  of  S.  107 
Penalf.Code.  [P  119  C  1] 

Khanchand  Gopaldas—ior  Applicant. 

C  M.  Lobo — for  the  Crown. 

Judgment — Ono  Mahomed  Yusif  a 
licensed  vendor  of  stamps  who  is  not  now 
before  us  and  the  applicant  Nenumal  were 
jointly  tried  before  the  First  010,39  Magis- 
trate, Mirpur  Khas,  for  certain  ollences 
alleged  to  have  been  committed  by  them 
under  S  69,  Cls.  (a)  and  (b),  Stamp  Act 
read  with  S  109,  I  P.  C  The  prosecu- 
tion case  was  that  the  applicant  sold  cer- 
tain stamps  supplied  for  Government  to 
Mahomed  Yusif,  and  made  endorsements 
under  his  own  signature  on  stamps  sold 
by  him,  though  he  himself  possessed  no 
license  It  was  further  said  that  Nenu- 
mal had  also  made  entries  of  such  sales 
in  the  sale  register  supplied  to  Mahomed 
Yusif  by  Government  contrary  to  the 
rules  framed  by  Government  under  S.  74 
Stamp  Act.  B.  11  of  the  rules  framed 
under  S.  74  of  the  Act  inter  alia  reads 
as  follows: 

"(1)  Every  ex-omoio  or  licenaed  vendor  shall 
with  his  own  hand  write  on  the  back  of  every 
stamp  embossed  or  engraved  on  stamped  paper 


which  no  soils  its  aerial  number,^  the  date  of 
sale  the  name  and  residence  of  the  purchaser, 
the  value  of  the  stamp  in  full  in  words,  and 
his  ordinary  signature;  at  the  same  time  he 
shall  make  corresponding  entries  in  the  regis- 
ter to  bo  kept  by  him  in  the  following  form," 

The  applicant  is  a  petition  writer;  and 
at  one  time  he  possessed  a  license  to  sell 
stamps  and  so  did  one  Pessumal  who  wa* 
his  partner  The  present  prosecution 
was  filed  by  the  revenue  authorities 
on  a  complaint  made  to  them  by  Pessu- 
mal who  alleged  that  Mahomed  Yusif 
had  permitted  the  applicant  to  sell 
stamps  on  his  behalf,  and  to  make 
the  necessary  endorsements  on  the 
stamps  and  entries  in  the  register.  At 
the  trial  the  prosecution  failed  to  prove 
that  the  applicant  had  sold  stamps  him- 
self but  there  was  his  own  admission  that 
he  had  made  an  endorsement  on  a  stamp 
Ex.  26  which  was  sold  by  Mahomed 
Yusif  and  that  Mahomed  Yusif  had 
put  his  signature  below  that  endorse- 
ment He  also  admitted  hat  he  had 
made  entries  Exs.  41  and  41-a  in  the* 
sale  register  in  respect  of  that  stamp  and 
two  other  stamps  which  were  not  pro- 
duced and  were  said  to  have  likewise  been, 
sold  by  Mahomed  <  Yusif.  On  these  ad- 
missions, the  learned  Magistrate  found 
that  the  applicant  was  not  guilty  of  the 
oLTence  of  selling  stamps  contrary  to  the 
rules  but  had  abetted  an  offence  said  to 
have  been  committed  by  Mahomed  Yusif, 
namely  the  offence  of  failing  to  make  the 
endorsement  on  Ex.  26  and  making  the 
entries  Exs  41  and  41-a  in  the  sale  regis- 
ter. He  accordingly  convicted  Mahomed 
Yusif  of  the  principal  offence  of  failure  to 
comply  with  B.  11,  such  failure  being 
made  punishable  under  S.  69,  Stamp  Act, 
and  ho  convicted  the  applicant  of  abetting, 
the  said  offence  and  sentenced  each  of  the 
accused  to  pay  a  fine  of  Bs.  250. 

In  appeal  the  learned  Sessions  Judge, 
Hyderabad,  confirmed  their  convictions 
and  sentences.  In  dealing  with  the  case 
of  the  applicant  all  thab  he  has  observed 
is  as  follows: 

"As  regards  Nonumal  it  is  urged  that  since 
ho  was  not  a  licensed  vendor  he  could  nob  bo 
penalized  for  breach  of  R.  11.  Nonumal  has 
in  fact  abetbed  the  breach  of  R,  11  by  a  licens- 
ed vendor  and  can  therefore  ba  hold  liable  for 
abetment  under  8.  109,  I.  P.  C." 

Three  points  have  urged  on  behalf  of 
tbe  applicant: 

(a)  That  the  joint  trial  of  the  accused 
for  a  number  of  distinct  offences  exceed- 
ing three  was  bad. 
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(b)  that    there1  waa  no  obligaticfa  upon 
the  licensed  vendor  to  make  the  entries  in 
the  Bale  register  in   his  own  handwriting 
and  lastly, 

(c)  that  the  miking  of  an  endorsement 
on  a  stamp    sold  by  a    lioenaed  vendor  or  ' 
the  making  of  entries  in  the  sale  register 
by  the  applicant  does    not  amount  to  the 
offence  of  abetment      We  propose  to  deal 
with  the  last  point  only  as  it  goes  to  the 
very  root|Of  the  conviction    of  the   appli- 
cant and  as  Mahomed    Yusif  is  not  before 
us  we  do    not  consider    ourselves    called 
upon  to  deal  with    points  (a)  and  (b). 

Now  the  only  reliable  evidence  on  the 
record  on  which  the  conviction  of  the  ap- 
plicant is  based  is  his  own  admission  bha,t 
he  made  the  endorsement  Ex.  26  and  the 
entries  Exs.  41  and  41  (a).  This  admis- 
sion is  consistent  with  Ins  hiving  made 
them  at  the  request  of  Mahomed  Yusif 
In  the  absence  of  any  further  evidence 
there  was  no  scope  for  the  ple.i  that  the 
applicant  had  abetted  the  oil' erica  of  a 
breach  of  It.  11,  within  the  moaning  of 
S.  107,  I.  P.  G.  On  that  admission  this 
applicant  could  not  be  said  to  have  either 
instigated  Mahomed  Yusif  or  to  have 
engaged  with  Mahomed  Yuaif  in  a  con- 
spiracy or  intentionally  aided  or  abetted 
Mahomed  Yusif  in  nob  complying  with 
R.  11.  We,  accordingly,  sot  aside  the 
conviction  and  sentence  passed  against 
applicant  and  order  that  the  line  if  paid 
be  refunded 

P  N  /R.K.          _   Conviction  set  aside. 

A.  I.  R.  192lTSiiid  119 
PEUCIVAL,  J.  C.f  AND  ASTON,  A.  J.  C. 

Hussanali  Mahomedah — Applicant, 
v. 

"Emperor — Opposite  Party. 

Criminal  Bevn.  Appln.  No.  14  of  1929, 
Decided  on  13th  February  1929. 

Penal  Code,  S.  405 — Return  of  deposit  to 
brother  of  depositor  with  best  intention  and 
absence  of  moral  turpitude  does  not  amount 
to  criminal  breach  of  trust. 

Tho  ret  lira  of  a  deposit  to  the  brother  of  a 
depositor  under  ciroumsbaaces  indicating  bho 
befit  of  intention  and  an  absence  of  moral 
turpitude,  may  render  a  person  civilly  liable 
to  the  depositor  bub  does  nob  amount  bo  crimi- 
nal braach  of  truab  as  that  oflanoa  involves 
moral  turpitude.  [P  119  C  2] 

Motiram  Idanmal — for  Applicant. 

0.  M.  Lobo — for  the  Crown. 

Judgment. — This  is  an  application 
for  revision  of  an  order  of  the  learned 
Judicial  Commissioner  summarily  dis- 
missing the  applicant's  appeal  and  con- 
firming the  conviction  of  the  applicant 


under  S.  406,  I.  P.  C.  and  &  sentence  of 
fine  passed  on  him  by  the  learned  Special 
First  Class  Magistrate,  Karachi.  The 
facts  in  the  case  briefly  are  that  in  or 
about  December  1925,  the  complainant: 
says  that  he  deposited  a  sum  of  Rs.  300 
with  the  accused  requesting  him  to  keep 
the  money  and  to  return  it  to  him  when 
he  wanted  it.  Some  throe  years  later  he 
made  a  demind  for  the  return  of  the 
money  and  the  reply  of  the  accused  waa 
that  ho  had  returned  it  to  him  and  that 
he  had  handed  it  over  to  his  brother 
Ibrahim.  Tho  learned  Magistrate  hold 
that  fcho  accused  did  hand  over  the  money 
entrusted  to  him  to  Ibrahim,  the  brother 
of  the  complainant,  with  the  best  of  in- 
tentions and  without  any  moral  turpitude, 
and  sentenced  the  accused  to  pay  a  fine 
of  Rs.  300  (three  hundred  rupees)  or 
in  default  to  throe  months  simple  im- 
prisonment. 

Tho  dofonco  to  fcho  ctso  was  that  the 
transaction  was  a  doposit  and  not  a  trust 
and  secondly  that  he  had  returned  it  to 
Ibrahim  the  brother  of  the  complainant 
in  tho  presence  of  the  complainant.  The 
learned  Magistrate  in  his  judgment  has 
not  discussed  tho  defence  that  the  money 
was  not  "  entrusted  "  but  was  "  deposi- 
ted. "  Where  money  is  given  to  a  per- 
son in  business  tho  transaction  may 
amount  either  to  a  loan  or  to  a  deposit  or 
to  a  trust.  In  the  present  case  tho  com- 
plainant's own  allegation  was  it  was 
"  deposited"  and  in  tho  notice  which  he 
sent  to  tho  accused,  his  pleader  stated 
thtit  in  the  event  of  tho  money  not  being 
paid  within  24  hours,  a  suit  would  be 
filed.  Tho  circumstances  seem  to  me  to 
point  to  the  fact  that  the  transaction  was 
a  deposit.  The  return  of  a  doposit  to 
tho  brother  of  a  depositor  under  circum- 
stances indicating  the  best  of  intentions 
and  an  absence  of  moral  turpitude,  might 
render  a  person  civilly  liable  to  the  de- 
positor, but  I  cannot  oonooivo  of  tho  act 
amounting  to  criminal  breach  of  trust. 
Tho  offence  of  criminal  breach  of  trust 
involving  as  it  does  an  intention  to  cause 
11  wrongful  "  gain  or  "  wrongful  "  loss  is 
in  ray  opinion  an  offonco  which  involves 
moral  turpitude.  It  is  not  an  offence, 
which  can  be  committed  with  the  best  of 
intentions.  I  would  therefore  set  aside 
the  conviction  of  the  applicant  and  order 
the  fine,  if  paid,  to  be  refunded.  Bj.il 
bonds  cancelled . 

F.N./R.K.  Conviction  set  aside. 
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WILD,  J,  0  ,  AND  BUPCHAND  A.  J.  0. 

Tulshidas  Keshowdas  Khatn — Appel- 
lant. 

v, 

Ahmed  Nur  Mahomed  Khatn — Res- 
pondent. 

First  Appeil  No.  159  of  1925,  Decided 
cm  24th  October  1923,  against  decree  of 
Addl.  Judicial  Commissioner 

Civil  P.  C,  O  41,  R  20—  Appellant  omit- 
ting to  implead  necessary  respondents  to 
avoid  Court-fee — Appeal  is  incompetent  and 
parties  should  not  be  added  under  R.  20. 

The  plaintiff  had  obtained  'a  preliminary 
mortgage  decree  against  two  out  of  three  do- 
fondants  for  tha  whola  of  his  claim,  and  ap- 
pealed against  tin  djcmon  making  only  da- 
fondant  3  a  respondent  for  making  him  liabla 
for  hia  share,  on  payment  of  proportionate 
Court-fee. 

Held  .  it  was  not  opan  to  him  to  ask  for 
paymenb  by  defendant  3  of  a  part  of  tha  same 
claim  over  again  aud  tho  only  inodo  of  afford- 
ing him  relief  if  any  was  by  ro-oponmg  tho 
preliminary  mortgage  decree.  This  could  not 
be  done  without  defendants  1  and  2  bjing  par- 
ties to  the  appeal.  Therefore  tha  appeal  a? 
constituted  was  incompetent  aud  thu  discre- 
tionary powers  of  adding  parties  under  0.  41, 
K.  20,  should  not  be  usod  as  the  appellant  to 
avoid  Court-fee  deliberately  omitted  them. 

[P  120  C  2] 

Dingomal  Narainsing — for  Appellant 
E.  V.  CosteLluio — for  Respondent 
Judgment.— This  appeal  arises  out 
of  a  suit  filed  by  the  plaintitf-appelUnta 
against  hia  uncle  and  two  nephews  for 
recovery  of  a  sum  of  Us.  38,000  said  to 
be  due  on  certain  mortgages  executed  by 
the  uncle  in  favour  of  the  plaintiff-ap- 
pellant Tho  first  Court  held  thai;  those 
mortgages  were  binding  on  the  uncle  and 
one  of  the  nephews  and  dismissed  the 
suit  against  the  other  nephew  who  is  res- 
pondent in  this  appeal.  For  purposes 
which  are  best  known  to  the  appellant 
but  which  may  well  be  surmised,  he  filed 
this  appeal  only  against  the  respondent. 
And  in  para.  24  of  his  memorandum  of 
appeal  he  stated  as  follows: 

"That  no  personal  decree  is  sought  against 
respondent  Ahmed  and  as  properties  in  ques- 
tion will  hardly  be  worth  even  Rs.  20,000  and 
as  by  the  judgment  only  one-fourth  share  bo- 
longing  to  ,  Ahmed  has  boon  excluded  the 
Court-fee  for  the  purpose  of  thia  appeal  is 
paid  on  one-fourth  tha  value  of  the  property, 
iiamoly,  Rs.  5,000." 

A  preliminary  objection  has  been 
raised  on  behalf  of  tho  respondent  that 
this  appeal  as  constituted  is  incompetent. 


We  tfiink  that  this  objection  is  well- 
founded  and  should  prevail. 

The  plaintiff  has  obtained  a  prelimi- 
nary mortgage  decree  against  defendants 
1  and  2  for  the  whole  of  his  claim  It 
is  not,  therefore,  open  to  him  to  ask  for 
payment  by  defendant  3  of  a  part  of  the 
same  claim  over  again  and  the  only  mode 
of  affording  him  relief  if  any  ia  by  re- 
opening  the  preliminary  mortgage  de- 
cree. This  we  cannot  do  without  defen- 
dants 1  and  2  being  parties  to  the  ap- 
peal. It  has  been  argued  that  we  should 
exercise  our  discretionary  powers  under 
O.  41,11  20,  Civil  P  C.  and  add  defen- 
dants 1  and  2  parties  to  tho  appeal.  We' 
are  afraid  we  cannot  accede  to  this  re- 
quest. In  tha  first  place,  there  are  no 
grounds  for  the  exercise  of  our  discre- 
tion. The  plaintiff  intentionally  drop- 
ped defendants  I  and  2  from  this  appeal 
with  the  object  of  avoiding  Court-fee  and 
refused  to  pay  additional  Court-fee 
though  his  attention  was  drawn  to  it  by 
the  Registrar  at  the  time  he  presented 
his  memorandum  of  appeal.  With  open 
eyes  he  took  the  risk  of  his  appeal  being 
opposed  at  the  hearing  on  that  ground 
and  cinnot  now  complain  against  the 
consequences,  which  have  ensued.  In  the 
next  place,  the  plaintiff  has  by  his  sub- 
sequent conduct  made  -it  impossible  for 
thia  Court  to  come  to  his  help.  In  his 
anxiety  to  realize  his  security  at  an 
early  date,  he  obtained  a  final  decree 
against  defendants  I  and  2  and  brought 
to  sale  their  right,  title  and  interest  in 
tho  mortgage  property  with  the  result 
that  if  the  preliminary  decree  bo  varied 
at  present  by  permitting  the  mortgagors 
to  pay  the  decretal  amount  within  such 
time  not  exceeding  six  months  as  tho 
appellate  Court  might  fix,  the  right,  titlo 
and  interest  of  defendants  I  and  2  in  the 
property  is  not  available  for  redemption. 
It  has  been  argued  that  the  plaintiff  is 
the  purchaser  of  the  shares  of  defendants 
1  and  2  in  tho  property  and  that  he  is 
prepared  to  relinquish  his  rights  therein 
J3ut  there  is  no  provision  of  law  under 
which  we  can  compel  tho  defendants  or 
any  of  them  to  accept  such  relinquish^ 
rnent  We  accordingly  dismiss  the  ap- 
peal with  costs. 

M.N./B.K.  Appeal  dismissed. 
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PERCIVAL,  J.  C.,  ASTON,  BUPCHAND 
AND  DK  SOUZA,  A.  J.  Cs. 

Be.  Enquiry  against  L,  Ba,r-afc-law. 
RQVII.  Appln   No  40  of  1927,    Decided 
oa  4bh  October  1927 

(a)  Sind  Courts   Act    (12  of  1866),    S.  16— 
If    pleader    or    barrister     fails     to  keep     fee- 
book  or  ledger    showing    sums    deposited    by 
client     for  expenses    and     sum  expended    on 
his  behalf,  High  Court  is  justified  in    taking 
serious  notice  of  his  conduct    under    its     dis- 
ciplinary jurisdiction. 

It  is  the  duty  of  a  pleader  or  a  barrister  to 
keep  a  leo  book  and  a  ledger  showing  ovary 
sum  deposited  by  the  client  for  expanse  and 
sum  expended  on  his  bahali'  ,  and  failure  to 
do  this  duty  on  tho  part  ot  any  plgador  ur 
barrister  WJll  justify  High  (Jours  m  taking 
serious  nobico  of  hiM  conduct  midor  its  disci- 
plinary jurisdiction  .  5  S.  L.  R.  222,  Foil. 

[P  123  G  1J 

(b)  Sind  Courts   Act   112  of   1866),  S.  16— 
"  Misbehaviour  "    is  not    limited    to    profes- 
sional misconduct,  but  includes  general  mis- 
conduct also. 

"  Misbehaviour  "  in  S.  1C  is  not  limited 
to  professional  misconduct,  but  can  ba  ox- 
tandcd  to  general  miacoaduct  as  woll. 

[P  123  G  2] 

Pf.  R'wchind.  A.  J.  C.— Tho  Judicial  Gora- 
miisiouar's  Gourt  of  Sind  ha*  unlimited  juris- 
diction to  doal  with  every  kind  of  misbeha- 
viour, professional  or  otherwise  of  a  pleader 
though  suoh  jurisdiction  will  undoubtedly 
bo  exercised  for  the  very  object  with  which  it 
has  baen  conferred,  namely,  the  preservation 
of  the  purity  of  tho  Gourts  and  tho  proper  and 
honest  administration  of  the  law  :  11 
S.  L.  R.  81  (F.  7J.),  Foil.  ;  37  Bum.  351,  '29  Cal. 
830  and  A.  I.  R.  1922  P.  C.  351,  Ret.  on 

LP  124  G  2J 

(c)  Sind  Courts    Act    (12  of  1866),    S    16- 
Failure  to  keep  fee-book  or  ledger  of  clients' 
money  is  professional     misbehaviour  because 
that  will   be  considered  disgraceful    and  dis- 
honourable by  pleaders  of    repute    and    com- 
petency. 

Pet  Rupchand,  A.  J.  C.— Professional  con- 
duct of  a  pleader  must  bo  judged  by  tho  rules 
and  standard  of  his  profession  and  if  a  plea- 
der has  done  something  which  would  be 
reasonably  regarded  as  disgraceful  and  dis- 
honourable by  pleaders  of  good  reputation 
and  competency  he  is  guilty  of  professional 
misconduct.  Further  a  pleader  becomes 
more  disgraceful  and  calls  for  a  more  severe 
punishment,  when  he  is  guilty  no1;  only  of 
an  unwritten  rule  of  professional  conduct, 
bub  where  such  rule  has  boon  enacted  and 
laid  down  by  the  Rules  of  Association  to 
which  he  has  tho  honour  to  belong  and 
where  one  of  the  conditions  on  which  he  has 
obtained  his  license  bo  practice  as  a  pleader  is 
that  he  shall  undertake  to  submit  to  suoh 
written  rules  of  conduct.  [P  124  C  2,  P  125  G  2] 
Applying  this  test  tho  failure  by  a  pleader 
to  keep  a  foe-book  or  a  ledger  containing  the 
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account  of  clients'  money  for  a  number  of 
years  which  is  a  breach  of  Rr.  35  and  36  of  the 
Rules  of  the  Karachi  Bar  Association,  is  an 
act  of  professional  misbehaviour  because 
that  would  be  considered  disgraceful  and  dis- 
honourable by  pleaders  of  good  repute  and 
competency  Ex-parte  Law  Society  In  Re.  A 
Solicitor,  (1912)  K.  B.  302,  Foil.  [P  124  C  2} 

(d)  Sind    Courts    Act    (12  of  1866),  S.  16— 
Proceedings  under  S.  16  though    judicial  are 
neither  criminal  nor  civil,    but    special    pro- 
ceedings resulting     from    Court's      inherent 
power  over  its  officers — Form    of    procedure 
in     such     proceedings     is     not  of  controlling 
importance  so  long  fair     notice    and     chance 
of  being   heard  are  present. 

Pet  Rupchand,  A.  J.  C. — Proceedings  under 
S.  1G,  iii  the  exorcise  of  the  disciplinary  juris- 
diction of  the  Iligh  Court,  though  judicial 
proceeding1!,  are  noithar  criminal  nor  cisil  IB 
their  nature,  bub  they  are  special  proceedings 
resulting  from  tho  inherent  power  of  the 
Gourts  ovor  their  officers,  suoh  as  pl'jad jrarind 
barristers,  and  thair  object  is  to  preserve  the 
purity  of  the  Co  art  a  and  tho  proper  and 
honest  administration  of  tho  law.  In  such 
proojedinga  the  form  of  procodurj  is  not  of 
controlling  importance  so  long  ad  the  esseu- 
tiala  of  iuir  noticu  and  opportunity  to  bo 
hoard  arj  present  .  A  I.  R.  l')22  Cal.  513 
(S.  B.I  Foil.  ,  36  Bom.  606;  23  C.  W.  N.  500, 
32  M.  L.  J.  402;  1  P.  L.  J.  570  and  19  M.  L.  J 
501,  Rel.  011.  [P  12G  G  ^,  P  127  C  1J 

(e)  Sind  Courts    Act    (12  of  1866),    S    16— 
Pleader  in  order  to  avoid  punishment   in  dis- 
ciplinary   proceedings    voluntarily     commit- 
ting   perjury— There    is    no    reason     why  he 
should  not  be  prosecuted  for  perjury. 

Per  Rupchand,  A.  J.  C.— Although  it  is'ex- 
tromely  undesirable  that  a  pleader  should  bo 
compelled  to  answer  questions  on  oath  in  an 
inquiry  agamsb  him  and  then  to  be  prose- 
cuted for  perjury  for  giving  false  answers  to 
such  questions,  still  there  is  no  reason  why 
a  pleader  who  voluntarily  and  deliberately 
commits  perjury  for  tho  purpose  of  avoiding 
punishment  in  disciplinary  proceedings 
should  not  bo  piosocuted  for  perjury  :  6  Mad. 
252,  Rcf.  U'128  Cl] 

(f)  Sind    Courts    Act    (12  of  1866),  S.  16— 
In  disciplinary   proceedings    against    pleader 
he,   being  inadvertently  put  on  oath,  answer- 
ing   questions    without    protest— He    cannot 
afterwards  urge  that  answers  given     by  him 
if  found  false,  should    not    be    used    against 
him  in    determining    whether    his    conduct 
was  worthy  of  his  profession. 

Per  Rupchand,  A.  J.  C. — Wheie  a  pleader 
in  disciplinary  proceedings  against  him  is 
inadvertently  put  on  oath  by  tho  Gourt,  and 
he  answers  questions  without  objecting  or 
pleading  privilege,  it  is  not  open  to  him  to 
urge  that  as  he  was  improperly  put  on  oath, 
the  answers  given  by  him,  if  found  to  be  false, 
should  not  be  taken  into  account  in  deter- 
mining whether  his  conduct  is  worthy  of 
being  a  member  of  the  honourable  profession 
to  which  ho  belongs.  [P  128  G  2] 

(g)  Sind  Courts  Act    (12    of  1866),    S.  16— 
Where  accusations     against    pleader    are   of 
criminal    nature,     it     is    only    if     acts   com* 
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plained  of  are  not  done  in  professional 
capacity  and  not  in  pretence  of  Court,  that 
Court  cannot  take  disciplinary  proceeding! 
against  him  until  he  hat  been  convicted. 

Per  Rupchand,  A.  J.  C. — Where  bho  accu- 
sations against  a  pleader  are  of  a  criminal 
nature,  it  is  nob  in  evory  case  that,  criminal 
conviction  is  a  sine  qua  uon  to  bho  exercise 
of  the  disciplinary  jurisdiction  of  the  High 
Court,  A  broad  distinction  has  to  b9  drawn 
between  the  acts  done  by  bha  pleader  in  his 
professional  capacity  or  in  the  presence  of  the 
Court,  and  acts  not  done  in  such  capacity 
and  not  in  the  presence  of  the  Court.  It  is 
only  in  the  latter  case  when  the  acts  charged 
are  indictable  and  are  fairly  denied  that  the 
Court  will  nob  procoid  against  the  pleader  in 
the  exercise  of  its  disciplinary  jurisdiction, 
until  he  has  bean  convicted  and  will  not 
compel  him  to  answer  on  oath  to  a  charge  for 
which  he  may  be  indicted  .  47  Cat.  1115 
and  other  cisci  relied  on  \  A.  I.  R.  1926  Gal. 
502  and  A.  I.  R  1027  Cal.  53G,  Ref. 

[P  129  C  2] 

(h)  Sind  Court!  Act  (12  of  1866;,  S,  16  — 
Professional  misconduct  must  be.  made  out 
either  by  admission  or  at  her  strong  proof. 

Per  De  tiouza,  A.  J,  C. — Disciplinary  pro- 
ceedings against  a  pleader  haing  of  a  quasi 
criminal  character,  tho  misconduct  must  bo 
made  out  by  the  admission  of  the  party  con 
cerned  or  elao  there  must  be  othor  strong 
proof  of  the  miscauduct  imputed  :  17  All.  493; 
41  Cal.  113  ;  11  B>nn  L.  R  1150,  Full 

[P  130  C  2J 

(i)  Sind  Courts  Act  (12  of  1866),  S.  16- 
Court  hai  power  to  define  by  judicial  deci- 
sion or  otherwise  what  constitutes  misbe- 
haviour on  pleader's  part— Rulei  framed  by 
Bar  Association  with  Court's  approval  are 
juch  to  which  pleaders  must  conform,  but 
it  does  not  follow  that  breach  of  any  of 
them  should  call  for  disciplinary  action, 

Per  De  Soiua,  4,  J.  C. — Tho  Court  which 
under  S.  1G  (3)  has  power  to  remove  or  to  sus- 
pend from  pcactiioe  for  misbehaviour  Any 
psrson  admitted  to  be  a  pleader,  has  by  neces- 
sary implication,  power  to  define  by  judicial 
decision  or  otherwise  what  constitutes  mis- 
behaviour and  to  lay  down  canons  of  good 
behaviour,  departure  from  which  may  con- 
stitute misbehaviour.  Tho  rules  framed  by 
the  Bar  Association  with  the  approval  of 
the  Court  must  be  regarded  as  laying  a 
standard  of  good  behaviour  bo  which  pleaders 
should  ordinarily  conform.  But  it  does  not 
necessarily  follow  that  a  breach  of  all  or  any 
of  these  rules  would  call  for  the  exercise  of 
tho  High  Court's  disciplinary  jurisdiction. 
The  rules  are  exhortatory  but  not  punitive. 

[P  131  C  2] 

T.  G.  Elphmston—for.  the  Crown 

0.  Sullivan — for  Opponent. 

Kalumal  Pahlumal,  Amicug  Curias. 

Percival,  J.  C. — Mr.  L,  a  Barrister- 
at-Law  and  pleader  of  this  Court  of 
eleven  years1  standing,  has  been  called 
upon  to  show  cause  why  he  should  not 
be  dealt  with  under  the  disciplinary 
jurisdiction  of  this  Court  for  certain  aats 


of  misbehaviour.  We  have  heard  Mr. 
O'Sullivan  on  behalf  of  Mr.  L.,  the  Gov- 
vernment  Pleader  for  the  Crown,  and 
Mr  Kalumal,  a  Senior  Pleader,  of  this 
Court,  as  amicus.ouriae,  selected  by  the 
Committee  of  the  Karachi  Bar  Associa- 
tion. 

The  enquiry  arose  oub  of  an  applica- 
tion of  one  Jeewansing  on  behalf  of 
whom  Mr.  L  appeared  in  a  Small  Cause 
Court  ca.se.  The  complaint  was  enquired 
into  by  Mr.  Bapchand,  Additional  Judi- 
cial Commissioner  of  Sind,  and  in  the 
course  of  the  inquiry  certain  further 
complaints  against  Mr.  L's  conduct  came 
to  light.  Finally  seven  charges  were 
drawn  up  against  him,  of  which  the  first 
two  were  the  following  • 

(1)  That  he  has  failed  to  keep  a  regis- 
ter of  "  fees  settled,  the   amount    settled, 
and  the  name  of  the  client  "  as  required 
by  R.  35,  Rules  of   the    Bar  Association, 
for    a    number    of    years   preceding    1st 
January  1927  and 

(2)  that  he  has  failed  to  : 

"  keep  a  lodger  showing  every  sum  deposited 
by  such  client  for  expanses  and  sum  ex- 
pended on  hia  behalf  " 

as  required  by  R  36,  Rales  of  tho  Bar 
Association 

Mr.  O'Sullivan  on  behalf  of  Mr.  L, 
admits  that  these  two  charges  are  made 
out  He  contends,  however,  that  they 
are  trilling  matters,  having  regard  to 
the  facts  that  no  fraud  on  a  client  in 
respect  of  fees  has  been  proved  in  this 
case.  He  'further  contends  that  the 
rules  of  tha  Bar  Association  are  ultra 
vires  and  should  not  be  enforced  against 
members  of  the  Bar  who  do  not  wish  to 
follow  them.  I  am  of  opinion  that,  for 
the  purpose  of  this  enquiry  it  is  un- 
necessary for  this  Court  to  decide  whe- 
ther all  the  rules  of  the  Association, 
which  have  been  already  approved  by 
this  Court  under  S.  16.  Sind  Courts 
Act  1866,  are  binding  on  the  members 
of  tho  Bar.  Because  it  has  already  been 
laid  down  in  Varanbai  v.  M.  Pleader 
(1)  that  : 

"  It  is  recognized  as  the  duty  of  a  solicitor 
(and  this  applies  to  a  pleader  also)  to  keep  a 
clear  and  accurate  account  of  all  moneys 
received  by  him  for  and  on  behalf  of  his 
client  and  to  keep  such  moneys  apart  from 
his  own.  " 

a  view  with  which  1  entirely  agree. 
In  this  province  a  Barrister  performs 

(1)  [1912]  5  3.  L.  R.  222=15     I.   0.    785=13 
Cr.  L,  J.  513. 
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functions  of  a'  solicitor  also  "The 
only  question  therefore,  is  that  oE  the 
seriousness  with  which  the  omission  to 
keep  a  fee  book  and  a  ledger  of  sums 
deposited  should  be  regarded.  On  this 
point  it  is  noticeable  that  the  leaders  of 
the  Bar  themselves  take  a  serious  view 
of  this  delinquency  The  learned  Gov- 
ernment Pleader  is  emphatic  in  the  con- 
tention that  the  non-keeping  of  a  fee 
book  and  olj  accounts  in  respect  of  his 
professional  work  shows  that  a  pleader 
must  bo  dishonest,  a  view  that  is  sup- 
ported by  Mr.  Kalumil  On  these  two 
charges  alone,  therefore,  serious  notice 
can  be  taken  of  the  conduct  of  Mr  L 

Turning  to  the  other  five  charges 
against  Mr  L.  they  refer  chiefly  to  al- 
leged false  statements  made  by  Mr.  L 
in  the  course  of  the  inquiry  hold  by  Mr 
Eupchand  As  moat  of  these  allegations 
of  false  statements  by  Mr.  L  depend  on 
word  against  word,  particularly  on  the 
word  of  Joewinsing  against  that  of  Mr. 
TJ,  I  do  not  think  that  they  should  form 
the  basis  of  disciplinary  action.  Reference, 
however,  must  be  mLide  in  particular  to 
the  replies  given  by  Mr.  Ij  to  Mr  Rup- 
'Chand  in  connexion  with  the  question 
whether  he  kapt  a  fee  book  or  *not.  The 
examination  by  Mr.  Rupchand  of  Mr.  It 
runs  as  follows  . 

"  This  lotfcor  11  miii3  mftilced  D  [  say 
ch;^  1  did  not  keep  n  fa 3  book  for  soina  yoj,rs. 
.1  don't  remombor  now  for  what  years  I  did 
not  kaap  the  foa  book  " 

Q.  Please  try  Lo  remember  and  sj,y 
for  wh.it  yeirg  you  did  not  keep  the  fee 
' books  ? 

.4.  (Ho  takes  two  minuteg  to  answer 
ami  says)  Since  long  I  gave  up  my  :  office 
and  so  1  don't  know  when  I  stopped 
'keeping  the  fee  books 

Q  How  many  yeirs  ago  you  gave  up 
your  office  ? 

A.     I  don't  remember. 

Q      Had  you  any  ollice  this  year  ? 

A.     No. 

Q  Why  did  you  keep  a  fee  book  this 
year? 

A.  In  the  Small  Causes  Court  a  ques- 
tion was  put  to  me  whether  I  kept  a 
fee  book.  I  can't  say  if  this  was  ono 
year  or  two  years  ago  And  a[ter  that 
I  thought  of  keeping  a  fes  book  Before 
that  also  I  kept  a  fee  book  Besides  the 
two  books  produced  by  me  I  may  have 
other  books.  I  can't  say  ;  my  books  are 
it  Lahore. 


Q.  Did  you  keep  a  fee-book  last 
year  '? 

A.  I  don't  remember.  When  the 
question  was  put  to  me  in  the  Small 
Causes  Court,  I  kept  a  fee  book.  I  had 
a  fee  book  six  months  ago.  I  mado 
entries  in  a  fee  book  during  the  month 
of  November  and  December  1926  I 
can't  say  if  I  made  entries  in  a  book  for 
the  month  of  October  1926  I  don't 
know  where  that  book  is  ? 

Mr.  L.  in  fact  produced  an  alleged 
fee  book,  beginning  from  January  1927 
which  to  say  the  least  of  it  is  a  sus- 
picioua  document.  It  would  have  been 
better  if  Mr.  L  had  stated  straight  out 
from  the  first  that  he  kept  no  fee  books 
at  least  between  1922  and  1926,  instead, 
of  prevaricating  in  the  tninner  shown 
above.  Apart,  therefore,  from  any  other 
alleged  false  statements  made  by  Mr. 
FJ  ,  it  is  cleir  on  the  f.ico  of  it  that  he 
has  prevaricitecl  in  the  above  mentioned 
deposition. 

Taking  this  view  of  the  case  I  am  of 
opinion  that  there  are  sufficient  'grounds 
to  take  action  against  him  According 
to  this  view  of  the  case  it  is  unnecessary 
to  enter  into  a  discussion  as  to  whether 
a  criminal  charge  should  have  been,  or 
should  be,  brought  against  Mr  L.  in 
respect  of  perjury  and  forgery,  before 
disciplinary  action  is  taken  Nor  is  it 
necessary  to  refer  to  the  various  -rulings 
of  the  High  Courts  on  the  subject,  ex- 
cept to  the  case  of  Be  inquiry  ayai/ist 
Mr,  M  Pleader  (2)  a  FulUBench  ruling 
of  this  Court,  where  the  whole  subject 
of  disciplinary  action  in  Sind  was  fully 
discussed  It  is  there  laid  down  among 
other  things  that  "  misbehaviour  "  in 
S  1C,  Sind  Courts  Act,  1866  is  not  limited 
to  professional  misconduct  Having  re- 
gard to  all  the  facts  of  the  c.ise  I  ani 
of  opinion  thai  Mr  L  should  bo  sus- 
pended from  practice  for  a  period  of 
one  year  from  the  data  on  which  tho 
order  of  interim  suspension  was  passed 
against  him,  and  that  he  should  sur- 
render his  sanad  to  the  Registrar  of  this 
Court. 

Aston,  A.  J.  C. — I  concur    with  kha 
learned  Judicial  Commissioner  and     Mr 
De  Souza  and  have    nothing    further    to 
add. 


(2)  [1918]  11  S.  L.  R,    81=44    I.   C.    336=10 
Gr.  L.  J.  322  (F.  B,), 
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Rupchand,  A  J   C.  —  Mr.  L.   a    bar- 

rister-at-law  and  a  pleader  of  this  Court 
of  eleven  year's  standing  had  been  called 
upon  to  show  causa  why  ho  should  not 
be  dealt  with  under  the  disciplinary 
jurisdiction  of  this  Court  for  certain 
acts  of  mishaviour  The  acts  com- 
plained of  which  are  referred  to  in  the 
report  under  consideration  as  seven 
different  charges  fall  in  two  groupa 
Charges  1  to  4  and  the  first  n,l  tor- 
native  of  charge  5  relate  to  acts  of 
commission  or  omission  prior  to  this 
enquiry  The  second  alternative  of 
charge  5  and  charges  G  and  7  relate 
to  acts  said  to  hive  been  dono  in 
tho  course  of  this  enquiry.  The  learned 
counsel  for  Mr  L.  has  raised  several 
interesting  questions  of  law  and  fact.  I 
shall  deal  with  them  in  the  order  in 
which  they  have  been  urged.  Referring 
to  charges  1  to  3  tho  learned  coun- 
sel has  strenuously  argued  that  they 
refer  to  a  breach  of  the  rules  of  the  Bar 
Association  and  do  not  amount  to  mis- 
behaviour within  the  meaning  of  S  16, 
Sind  Courts  Act,  which  is  limited  to 
professional  misconduct  properly  so- 
called. 

This  point  was  exhaustively  dealt 
with  in  the  Full  Banoh  case  of  this 
Court  in  Be  Enquiry  against  Mr.  M. 
Pleader  (2)  whore  after  a-  review  of  the 
whole  case  IAW  on  the  subject  Pratt, 
J  C.,  observed  . 

11  Tharo  can  ba  no  doubt,  therefore,  that 
tho  jurisdiction  extends  not  onJy  to  profes- 
sional misbehaviour  but  to  general  miaba- 
haviour.  A  similar  construction  has  boon 
put  by  the  Bombay  High  Court  on  the  al- 
most identical  words  occurring  in  S.  5G/Uom- 
bay  Plaaders1  Hegn,  2  of  1827,  Government 
Pleader,  Bombay  v.  Annaji  Narayan  7>s/i- 
jiande  (3)  and  by  a  Full  Bauch  of  the  Cal- 
cutta High  Court  on  S.  14,  Legal  Practi- 
tioners Act,  18  of  1879,  Le  Mesurier  v.  Wajul 
Uoisain  (4).  " 

Thia  point  has  now  boon  settled  and 
been  placed  beyoni  doubt  by  the  authori- 
tative decision  of  tho  Privy  Council  in 
Shankar  Ganesh  v.  Secy  of  State  (5) 
where  their  Lordships  havo  laid  down 
that  the  words  "  any  other  reasonable 
cause  "  in  S  13  (f),  Legal  Practitioners 
Act,  1879  (as  amended  by  Act  11  of  1896) 

(3)  [1913]    37    Bom.    354=19    I.    C     529=15 
Bom.  L.R.  ^31. 

(4)  U902]     29    Cal.     890=6    C.  W.     N.    55G 
(F.B.), 

(5)  A.  I.  B  1922  P.  C.    351-19  Cal.    845-19 

I.  A,  319  (P.O.). 


11  is  *hot  confined  to  acts  done  in   a  pro- 
fessional capacity.  " 

In  my  opinion  tho  expression  "mis- 
behaviour" is  at  least  as,  if  not  more, 
comprehensive  than  the  expression  "any 
other  reasonable  cause  "  This  Court  has 
therefore  in  my  opinion,  unlimited  juris-! 
diction  to  deal  with  every  kind  of  mis- 
behaviour of  a  pleader  though  such  juris- 
diction will  undoubtedly  be  exercised  for 
the  very  object  with  which  it  has  been 
conferred,  namely,  the  preservation  of 
the  purity  of  the  Courts  and  the  proper1 
and  honesb  administration  of  the  law 

It  is  not  necessary  for  me  to  go  into 
this  matter  any  further  as  the  acts  of 
misbehaviour  complained  of  concern  the 
conduct  of  Mr  L  in  discharge  of  his  pro- 
fessional duties  and,  therefore,  fall  with- 
in the  purview  of  the  professional  mis- 
conduct as  opposed  to  misconduct  or 
misbehaviour  in  matters  nob  so  connected. 
It  IILIS  been  argued  that  a  breach  of  the 
lules  to  keep  a  fee  book  or  a  ledger  o[ 
clients'  accounts  is  not  professional  mis- 
conduct but  in  Ex  parte  Law  Society- 
In  teA  Solicitor  (6)  it  was  very  perti/ 
nently  said  that  professional  conduct  of, 
a  solicitor  must  be  ]udgad  by  the  rules! 
and  standard  of  his  profession  and  that 
if  a  solicitor  has  done  something  which 
would  be  reasonably  regarded  as  disgrace- 
ful  and  dishonourable  by  solicitors  of 
good  repute  and  competency  he  is  guilty 
of  professional  misconduct,  These  ob- 
servations equally  apply  to  a  pleader  of 
this  Court  who  is  inter  alia  called  upon 
to  perform  the  same  function  and  ia  as 
much  an  officer  of  the  Court  as  a  solicitor 
in  England. 

The  first  question,  therefore,  is  whe- 
ther tho  failure  by  the  pleider  to  keep  a 
fee  book  or  a  ledger  containing  the  ac- 
counts of  clients  for  a  number  of  years 
is  such  conduct  as  would  be  considered 
disgraceful  or  dishonourable  by  pleaders 
of  good  repute  and  competency  ?  My 
answer  to  this  question  is  positively  in 
the  affirmative  If  any  assurance  wasj 
wanted  on  that  point,  wo  havo  had  that 
assurance  botli  from  the  learned  Public 
Prosecutor  who  ia  the-present  recognized 
leader  of  the  Karachi  Bir  and  from  Mr. 
Ealumal  another  leading  lawyer  who  has 
been  heard  amious  curiae  as  the  nominee' 
of  the  Bir  Committee.  In  the  course  of 
his  arguments  the  learned  Public  Pro- 

(6)   [19152]  1  K;  B.  302=81  X.  J.ltT  B.    245= 
u  5G  S.  J.  92=105  L.  T.  874=28  T.  L.  R.  50.. 
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secutor  very   rightly    said    that 
hnmanly  impossible  for   an   honest  prac- 
titioner to  carry  on    hig    business   with- 
out keeping  such  books      This  argument 
is  based  on  a  solid  foundation      It  cannot 
be  disputed  that  it  ia  in  vory   rare   cases 
that  a   pleader   receives   his  full  fee    at 
the  time  of  his  engagement   and    thit    in 
every  civil   proceeding   where   coats   are 
allowed   to  a  successful  party  the  pleader 
is  requiredjby  the  rulog  of  the    Court    to 
Jile  a  certificate  in  Court    stating  on  his 
honour  that  he  hag  not  agreed  to  receive 
a  fee  less   than    that   prescribed   by   the 
Rulos  of  the  Court  and    in    the  event    of 
hig  having  agreed  to  icceive  a   fee    oelow 
tho  taxable  fee  he  is  required  to   disclose 
such  fee  to  enable   the  taxing   master   to 
allow  lower  foo      This  rule   was   enacted 
with      the      object,      (a)     nf    preventing 
pleaders  from    receiving    a    back    fee    in 
oveat  of  success  and    (b)  of  preventing  a 
successful  party  from  recovering  from  the 
opponent  as  taxed  costs  a  fea  in  excess  of 
that  agreed  to  be   paid    by    him    to    his 
pleader.     A  failure  to  keep   a    feo    book 
opens  a  wide   door    to    fraud.     It,    inter 
ilia,  enables  a  pleader  to  break  the    rulea 
of  tho   Court    without    compunction    or 
fear    of  detection      Tho  consequences  of 
a  failure  to  keep  a  ledger   of    a    clients' 
:noiii3y9    are    even    more    serious      Court 
proceedings  last  for  years.     During  their 
continuance    a    pleader    receives    money 
from  his  clients  in  small  bits  and  spends 
it  equally  in  small  bits   ag   process    fee, 
copying  fee,  st  imp  fee  and    tho    like    ex- 
tending in  aomo  instances  to  .1  period    of 
Lid  m  iny  as  five  or  six    years.     However 
small  the  pracfcico  of  a  pleader  may  be   it 
ig  impossible  for  him    to    rely   upon   his 
memory  for  rendition  of    nucounts    or    to 
expect  that  a    rendition   of   accounts    by 
him  unsupported    by     entries    from    his 
books  will   be  acceptable   either   to    his 
clients  or  to  the  Court   in    tho    event  of 
dispute.     In  Varanbat  v,  M  ,  Pleader  (I) 
while  dealing  with  a  similar  point    PAW- 
oetfc,  A.  J.  C.,  said: 

"It  IB  rocognizecl  as  A  duty  of  n  aolicitor  to 
keep  clear  and  accurate  accounts  of  all  monyea 
received  by  him  for  and  on  behalf  of  his 
client  and  to  keep  such  moneys  apart  from  hig 
own  (Encyclopedia  of  the  Lawn  of  England, 
Vol.  11,  p.  590),  and  it  ia  important;  that  con- 
duct, which  is  a  breach  of  tho  relations  of 
confidence  And  trust  which  should  exist  bet- 
ween the  client  and  solicitor  or  in  this 
country  client  And  pleader — should  not  be  al- 
lowed to  pass  unnoticediby  a  Court  which  is  Au- 
thorized to  deal  with  cases  of  misbehaviour." 


In  my  opinion  the  conduct  of  a  pleader 
becomes  more  disgraceful  and  calls  for 
a  more  severe  punishment,  whore  he  is 
guilty  not  only  of  unwritten  rule  of 
professional  conduct  but  whore  such  rule 
has  been  enacted  and  expressly  laid  down 
by  the  Rules  of  tho  Association  to  which 
he  has  the  honour  to  belong  and  where 
one  of  the  conditions  on  which  he  has 
obtained  his  license  to  practice  as  a 
pleader  is  that  he  shall  undetake  to  sub- 
mit to  such  written  rules  of  conduct 

The  third  charge  depends  on  a  breach 
k  of  the  written  Rules  of  the  Association 
pure  and  simple  which  require  a  pleader 
to  accept  a  fee  of  not  less  than  Ra.  10 
in  any  Court  case  and  stands  on  A  slightly 
different  footing  It  Ins  been  argued 
thai  a  breach  of  this  rule  is  not  so  serious 
or  objeetion^blo  as  to  call  for  the  exer- 
cise of  our  disciplinary  jurisdiction. 

It   is  necessary,  therefore,  to  critically 
examine  the  object  with  which  this  rule, 
which  hag  the  approval  of  the  Court,  waa 
enacted.     Its  main  object;   is    to    prevent 
unhealthy  competition  between  members 
of  the  rUr,  and  to  require  thnt  no    mem- 
ber shall  receive  a    foe   below   the   pres- 
cribed minimum  which  19  commensurate 
with  the  work  a  plexder    is    required    to 
do.     This  rule  is    subject   to    two   Valu- 
able exception s.      tb  id    open  to  a,  pleader 
to  accept  no  foe  at  all   in  -my    pirbicular 
cise  without  disclosing  that  ho  has  done 
so,  or  to  accept  in  any  special   c.ise    with 
tho  permission    of   tho    Court  a  foo    less 
than  that    prescribed     under     bho     rules. 
Receiving  of    inidoqiiato    fees    is  indubi- 
tably detrimental  to   the    interests    and 
the  dignity  of  the  13ir   is  LI  whole  and  to 
Mio  interests  of    the    clients    themselves. 
Receiving  of  inadequate  foes  often  results 
in  the  pleaders'  failure  to  attend    ,it    the 
hearing  on  acount  of  his  being  obliged  to 
take  many    more    engagements    than    he 
can  attend  to      In  order    to    protect    the 
interests  of  the  junior  members  of  tho  I3ir 
and  to  help  them  in  getting  a  fair   share 
of  the  work,  the  rule  requires  the  senior 
members  to  accept  a  fee  of  not  loss   than 
Rs.    30   in    any    cise      A    surreptitious 
breach  of  these  rules  is,  in    my   opinion, 
certainly  dishonourable  and  is  committed 
with  the  evident  object   of    securing    by 
unfair  and  improper  moans    work    which 
would  otherwise  be  given   to    other   and 
more  competent  members  of  the  Bar  and 
disentitles  the  delinquent    to  a  claim    to 
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bis  ollioial  badge   of    respectability    and 
tiustworfchinesa. 

The  first  two  acts  of  misconduct  bave 
been  admitted  and  act  3  bas  been  denied. 
With  all  due  deference  to  my  learned 
brothers  on  tho  evidence  I  am  con- 
strained to  hold  that  the  denial  is  not 
true  The  evidence  given  by  Jeewan- 
sing  on  solemn  alhrmation  that  he  agreed 
to  pay  a  fee  of  Us.  4  and  not  more  finds 
ample  support  from  the  surrounding 
cucumstances.  The  claim  in  suit  was 
only  Rs  33  for  provision  supplied  and  if 
Mr.  L's  explanation  that  he  was  engaged 
only  foi  the  purpose  of  obtaining  instal- 
ments is  accepted,  it  is  somewhat  diffi- 
cult, for  me  to  believe  that  Jeewansing 
agreed  to  pay  a  fee  of  Hs.  10  for  the  pur- 
pose of  securing  instalments  in  a  suit  for 
Ks.  33  only.  Again  apart  from  the  fact 
that  the  explanation  of  Mr.  L  does  not 
appear  to  me  to  be  true,  I  am  not  pre- 
pared to  hold  that  Jeowansing  agreed  to 
pay  Rs  10  as  tho  fee  for  this  case.  The 
entry  in  the  fee  book  produced  by  Mr  L, 
is  to  say  the  least  extremely  suspicious 
and  unreliable  Our  attention  was  spe- 
cifically drawn  tj  fcho  petition  made  by 
Joowansing  and  it  was  argued  and  not 
without  good  reasons  that  Jeewansing's 
petition  had  been  drawn  up  by  a  lawyer 
and  that  ag  Jeewinsing  had  made  no 
definite  statement  in  the  petition  that 
bo  had  agreed  to  pay  a  fee  of  Rs.  4,  only 
we  should  not  attach  any  weight  to  his 
subsequent  evidence. 

The  petition,  however,  spocifically 
mentions  that  full  feo  agreed  upon 
bad  been  paid.  There  is  no  dispute  that 
the  amount  paid  to  Mr  L  was  in  this  case 
not  more  than  Rs  4  It  would,  therefore, 
appear  that  according  to  Jeewansmg  the 
sum  paid  by  him  represented  the  full  fee 
agreed  upon.  It  was  argued  that  the 
word  of  Jeewansing  should  not  be  accep- 
ted in  preference  to  that  of  Mr.  L  But 
Jeewansing  was  cross  examined  and 
thero  was  nothing  in  his  demeanour  to 
make  me  consider  that  his  evidence  on 
this  point  was  false.  Furthermore,  as 
pointed  out  above  his  evidence  on  this 
point  is  amply  corroborated  by  the  sur- 
rounding circumstances  I  hold  that  Mr, 
L.  agreed  to  receive  a  fee  of  less  than 
Ra.  10  from  Jeewansiag 

As  a  corollary  to  the  above  finding 
the  answer  to  tho  first  alternative  in 
charge  4  must  be  in  the  affirmative 
Except  the  fact  that  tho  entries  in  the 
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fee- 1ft ok  of  1927  are  of  a  highly  suspi- 
cious nature  and  the  further  fact  that 
Mr.  L.  has  not  produced  fee  books  for 
the  prior  period  there  is  no  other  evi- 
dence to  prove  that  the  fee  book  for 
1927  was  written  for  tho  occasion  My 
finding,  therefore,  on  the  second  alterna- 
tive referred  to  in  the  charge  is  in  the  ne- 
gative The  learned  Public  Prosecutor  has 
frankly  stated  to  the  Court  that  tha 
failure  of  Mr  L  to  attend  to  the  Small 
Cause  Court  case  was  equally  consistent 
with  his  having  committed  an  error  ot 
judgment  and  that  he  did  not,  therefore, 
press  the  fifth  charge.  Thia  charge  has 
consequently  been  struck  off  and  thera 
is  nothing  further  to  be  said  about  it. 

The  sixth  and  seventh  charges  relate  to 
the  conduct  of  Mr  TJ.  during  these  pro- 
ceedings and  are  pertinent  to  the  question 
of  punishment  only  Tho  learned 
counsel  has  attacked  tho  report  on  both- 
these  charges  on  tho  grounds  of  an  ir- 
regularity and  an  illegality  in  tho  pro- 
ceedings He  has  urged  that  the  pro- 
ceedings under  S.  16  of  the  Act  are  in  the 
nature  of  criminal  proceedings  and  that 
the  rules  of  procedure  applicable  to  cri- 
minal trials  apply  pro  tan  to  to  these 
proceedings.  In  answer  to  this  objection 
I  cannot  do  better  than  quote  the  obser-j 
vations  of  Mookerjee,  J  ,  in  Emperor  v 
Bajani  Kantd  Bo\e  (7)  which  are  as| 
follows.  ' 

In  my  opinion,  it  la  plain  that  fcho  proceed- 
ing is  not  of  a  criminal  nature,  see  Goi em- 
inent I'lcadei  v  flhaijiibhai  (8),  though,  as 
pointed  in  Nando  Lai  Hoy  v.  Jiasei  Ah  (9) 
and  Nallawian  Pallai  v,  liamhnijam' 
P  ilia  i  (10),  it  is  undoubtedly  a  judicial  pro- 
ceeding. lb  was  ruled  in  the  oases  of  In  i  e 
Hat  dwick  (11)  and  In  re  Kede  (12)  that  as  the1 
Court  in  making  an  order  striking  a  solicitor 
of!  the  rolls  for  misconduct  does  so  in  the 
exercise  of  its  disciplinary  powers  over  its 
own  officers  and  not  in  the  exercise  of  itn- 
criminal  jurisdiction,  an  appeal  lies  from  such 

order  to  the  Court    of    Appeal The  true. 

position  appears  to  be  that  these  proceedings 
are  neither  civil  suits  nor  criminal  prosecu- 
tions In  the  'matter  of  Janak  Kishoi  e  (13). 


(7)  A.  I.  B.  1922  Gal,  515=49  Cal.  732  (S.B.) 

(8)  [1912]  3G    Bom,    60G=1G  1.    C.     788=14 
Bom.  L,  B.  700. 

(9)  [1919J   23  C.  W.  N.  560=50  1.    C.  806. 

(10)  [1917J    32   M.  L.     J.   402=6   M.   L  W. 
364=41   I,  0.  305=(1917)  M.  W.  N.  303. 

(11)  [1884J  12    Q.   B.    D.  148=53    L.  J.  Q    B, 
01=32  W.  B.  191=49  L.  T.  584. 

(12)  [1890J  25  Q.    B   D.    228=33    W.  B.  683  = 
59  L.  J.  Q.  B.  376. 

(13)  [1917]    1    P.    L,   J.    570=37    I,  C.  484— 
(1917)  P.  H.  C,  C.  GO, 
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They  are  special  proceedings  reaulblng  from 
the  inherent  power  of  the  Courts  over  their 
officers.  Their  object  is  to  preserve  the 
purity  of  the  Courts  and  tho  proper  and 
honest  administration  of  the  law.  Tho  pur- 
pose of  suspension  and  disbarment  is  to  pro- 
tect the  Court  and  tho  public  from  legal 
practitioners  who,  disregarding  the  sanctity 
of  their  office,  pervert  or  abuse  tho  privileges 
annexed  to  the  responsible  office  they  have 
secured  from  the  Court.  The  form  of  pro- 
ceeduro,  consequently,  is  not  of  controlling 
importance,  so  long  aa  tbe  essentials  nf  fair 
notice  and  Opportunity  to  be  ho.ird  aro  pre- 
sent .  In  rt  Ganapathy  Sash  i  (14),  " 

Tho  argument  that  the  fifth  charge 
was  defective  and  should  be  struck  off  is 
without  any  foundation  This  charge 
must  be  read  as  part  for  tho  report 
which  makes  it  abundantly  clear  what 
it  meant.  The  objection  that  tho  letter 
of  tho  Small  Cause  Court  Judge  should 
have  been  proved  formally  by  calling 
him  as  a  witness  is,  in  my  opinion, 
equally  futile  Mr.  L  knew  that  the 
letter  of  the  learned  Judge  was  being 
used  against  him  and  that  it  had  been 
exhibited.  On  romand  he  was  given  an 
opportunity  of  getting  copies  of  such 
documents  as  were  placed  on  the  record 
without  his  knowledge.  At  any  rate  he 
knew  then  of  the  existence  of  this  docu- 
ment and  tho  use  which  it  was  being 
put  to.  It  would  have  been  most  un- 
usual for  the  Court  to  summon  the 
learned  Small  Cause  Court  Judge  to 
give  formal  evidence  in  support  of  what 
he  had  written  to  this  Court,  unless 
Mr.  L.  had  expressed  a  desire  to  cross 
examine  him.  His  failure  to  do  so  was, 
in  my  opinion  tantamount  to  an  assent 
on  his  part  to  the  document  being  treat- 
ed as  evidence  and,  in  my  opinion,  it  is 
too  late  for  him  now  to  argue  that  it 
should  be  expunged  from  consideration. 
The  exclusion  of  this  letter  does  not 
help  him  either. 

The  sixth  charge  is  as  follows. 

"  That  tho  explanation  submitted  by  him 
to  the  Registrar  of  this  Court  in  hi  plotter 
of  5th  February  1928,  is  false  and  unworthy 
of  a  member  of  the  honourable  profession. 

In  the  letter  Mr.  L  has,  inter  alia, 
stated  as  under 

11  That  I  was  engaged  by  the  applicant.  .  .  . 
for  Rs  10  to  got  bim  instalment  in  Suit 

No.    113   of    1927 and    he  said  that  be 

had  no  defence.  " 

This  statement  is  sufficient  to  con- 
demn him  from  his  own  mouth  It  is 
not  disputed  that  at  the  first  hearing  of 


(14)  [1909]    19   M.    L.    J.    504=3    I.  C.  344  = 
6  M.  L.  T.  953   (F.B.) 


the  Small  Cause  Court  case  Mr.  L.  did 
not  state  to  the  Court  that  his  client 
wanted  instalment  and  that  on  the  con- 
trary stated  to  the  Court  that  his 
client's  defence  to  the  action  was  that 
the  claim  was  denied  If  his  explana- 
tion to  this  Court  is  true  it  was  un- 
worthy of  him  as  a  member  of  the  hon- 
ourable profession  to  raise  a  false 
defence  contrary  to  instructions,  and 
which  he  knew  to  be  false,  whatever  bis 
motives  may  have  been,  whether  it  was 
to  secure  the  balance  of  his  fees  or  to 
harass  the  plaintiff  to  agree  to  instal- 
ments. If,  on  the  other  hand,  his  ex- 
planation to  this  Court  is  false  it  is 
equally  unworthy  of  the  high  position 
he  enjoys.  I  would,  therefore,  hold  that 
this  charge  requires  no  further  proof 
whatsoever. 

The  most  serious  objection  raised  is 
that  inrespect  of  the  seventh  charge. 
It  is  argued  that  as  Mr.  L  was  in  the 
position  of  an  accused  person,  it  was 
not  competent  for  him  to  make  any 
statement  on  oath,  that  his  being  put 
on  oath  was  illegal,  and  that  therefore, 
he  was  at  liberty  to  make  untrue  state- 
ments without  running  any  risk  not 
only  of  being  criminally  prosecuted  for 
perjury  but  also  of  being  punished  under 
the  disciplinary  jurisdiction  of  this 
Court  Reliance  has  been  placed  on  the 
case  of  Kotha  Subba  Clietty  v.  Queen  (15) 
for  tho  proposition  that  no  charge  of 
perjury  could  ever  be  maintained  in  such 
a  case  With  all  respect,  I  am  not  pre- 
pared to  accept  this  view.  Their  Lord- 
ships' judgment  is  very  short  and  is  nob 
supported  by  any  authority.  It  is  also 
not  clear  from  their  Lordships'  judg- 
ment whether  the  pleader  had  given 
perjured  evidence  voluntarily  or  under 
compulsion.  If  an  enquiry  under  the 
disciplinary  lutisdiction  of  this  Court 
is  not  a  criminal  enquiry,  S.  342,  Cl.  (4), 
Criminal  P.  C.,  has  no  application  what- 
soever Our  attention  has  not  been  in- 
vited to  any  other  statutory  provision 
prohibiting  the  person  against  whom  a 
judicial  enquiry  is  proceeding  from  being 
put  on  oath  or  being  made  to  answer 
questions  relevant  thereto 

Section  2,  Evidence  Act,  extends 
the  provisions  of  that  Act  to  all  judicial 
proceedings.  S.  118  declares  that  all 
persons  shall  be  competent  to  testify 
the  facts  in  'issna  unless  they  are  non 
(15)  [1883]  6  Mad.  252. 
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compos  meat  is  or  otherwise  incapable  of 
understanding  questions  or  giving  ration- 
al answer?.  Ss.  121  to  131  protect  cer- 
tain witnesses  from  answering  certain 
questions.  Tbese  sections  do  nob  apply 
to  fclio  present  case  S.  132  in  clear  Lind 
express  terms  provides  that  no  witness 
shall  be  excused  from  answering  ques- 
tions in  issue  in  J.  judicial  proceeding 
on  tliH  ground  thab  such  question  miy 
criLinriiito  or  tend  to  criminate  him  or 
thab  they  will  expose  or  :end  to  expose 
him  to  a  penalty  of  forfeiture  of  any 
kind  The  only  protection  afforded  to 
him  by  the  proviso  to  that  section  is 
that  the  answers  given  by  him  shall  nob 
be  used  against  him  irf  a  criminal  pro- 
ceeding other  than  a  prosecution  for 
giving  false  evidence  by  such  answer. 

The  maxim  nemo  teonetur  seipsum 
accusare  does  not  apply  here  to  the  same 
extent  as  in  England  and  permits  of  a 
person  being  put  questions  which  tend 
to  expose  him  to  a  penalty  or  punish- 
ment other  than  a  puiishrnenb  in  a  cri- 
minal case.  It  also  permits  of  such  a 
person  being  prosecuted  for  porjury  if, 
in  order  to  avoid  such  penalty,  or  for 
other  reasons  he  commits  perjury  I  am 
prepired  to  concelo  that  it  is  extremely 
undesirable  that  a  plevler  should  bo 
compelled  to  answer  questions  on  oath 
.in  ,in  inquiry  ag.iingt  him  and  then  be 
(prosecuted  for  perjury  for  giving  false 
answers  to  such  'questions  As  it  pre- 
sent advised  I  am  not;  prepared  to  go 
any  further  than  that  Inference  to  the 
decided  cases  shows  that  u  leg.il  pra- 
ctitioner often  files  an  affidavit  of  his 
own  in  explanation  of  the  allegations 
made  against  him  and  I  am  certainly  of 
the  opinion  that  whore  he  voluntarily 
offers  to  file  an  affidavit  or  offers  to  go 
into  the  witness  box  for  the  purpose  of 
disproving  the  allegations  made  against 
him  he  has  a  right  to  do  so.  Under  the 
English  Evidence  Act,  1898,  61  &  62 
Vic.  Ch.  36,  even  a  person  accused  of  a 
criminal  offence  is  permitted  to  offer 
himself  as  a  witness  .it  his  own  trial, 
and  renders  himself  liable  for  perjury  if 
he  is  guilty  of  it.  There  is  no  reason 
why  a  pleader  who  voluntarily  and  deli- 
berately commits  perjury  for  the  pur- 
pose of  avoiding  punishment  in  discipli- 
nary proceedings  should  not  likewise  bo 
dealt  with.  It  is  true  that  in  the  pre- 
sent case  Mr  L.  did  not  expressly  vol- 
unteer to  give  evidence  and  that  after 


Jeew«ansing's  evidence  was  over  he  was 
put  on  oath  inadvertently  by  the 
Court.  But  he  did  not  protest  against 
giving  evidence  or  claim  any  privilege 
and  the  Court  did  not  apply  its  mind 
whether  he  should  be  compelled  to 
answer  questions  or  nob  If  he  had 
objected  either  to  his  being  put  on  oathi 
or  to  answering  any  particular  question 
iti  was  open  to  the  Court  to  draw 
an  adverse  inference  against  him. 
Having  raise!  no  protest,  it  is  not 
open  tu  him  to  urge  that  as  he  was  im- 
properly pub  on  o^ith  (assuming  thab  to 
be  the  sbate  of  law)  the  answers  given  by 
him  if  found  to  be  false  should  not  be 
taken  into  account  in  determining  whe 
ther  his  conduct  is  worthy  of  being  a. 
member  of  the  honourable  profession  tol 
which  ho  belongs. 

In  the  end  it  was  faintly  suggested  that 
the   seventh  charge  should  nob  be  taken 
inbo  consideration  unbil  and  unless  Mr.  L 
had  been  prosocubed  in  a  criminal    Court 
for  bho  olfenco  of  perjury.     Reliance  was 
plicei  on  In  the  matter  of    Chandi  Cha- 
rfin  Milter  (16),    Emperor  v.    Hajcndra 
Kumar     Duta    (17)      and    Emperor    v 
Sati^h  Chandra  Sinyha  (18).     None    of 
th3secisrjs  lays  down  that  where  the  ac- 
cusation   against, the    pleader    is  in    the 
nabure  of  a    criminal  offence  his   convic- 
tion   in  a    criminal    Court  is    a  sine    qua 
noii    to  the   exorcise  of    the   disciplinary 
jurisdiction   of    this   Court      Each    cise] 
must    depond    on    its    own    merits      In 
dealing  with  this  point  a  broad     distinc- 
tion   his  been    drawn    between    the   acts 
done  by  the    pleader  in   his    professional! 
cipicity  01  in   the  presence  of  the    Court,, 
and  acts    not  done    in  su^h  capacity   sindl 
not  in    the  presence   of  bhe  Courb.     Ib  is1 
only   in  bhe   labber   ciso    when    the    acbsj 
charged     are    indicbable    and    are   fairly! 
denied,  the  Courb  will  nob  proceed  againsbj 
bhe  pleader    unbil  ho   has  been    convicted! 
and    will  not    compel  him   to  answer    onl 
oath  to    a  charge   for    which  he    may  be 
indicted      In    the     matter    of     Chaudi\ 
Char  an   Mttter  (16),    Anon.    (19),    Anon. 
(20),  Anon.  (2l)  and  Stephens  v. 


(16)  [1920]  47   Oal,  1115^31    C.  L,  J.  471—57 

I.  0,  931=24  G,  W.  N.  755. 

(17)  A.I.  K.  1926  Gal.  502. 

(IS)  A.  I.  R.  1927  Gal.  536=54  Gal.  721. 

(19)  [1834]  5  B.  &  Ad.  1033. 

(20)  [1838]  3  N.  &  P.  389. 

(21)  [1833]  2  Dowl.  P.  0.  110. 

(22)  [1842]  G2   R.  R.  517=11    L,  J.  Ex.   329= 
10  M.  &  W.   28=6  Jur.  585=1  D.(n.a.)  669  , 
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This  distinction  has  been  sufficiently 
brought  out  in  the  judgment  of  Lord 
Abinger  at  p.  522  in  the  last  oited  case 
which  is  as  follows  : 

"Bab  in  all  cases  where  an  attorney  abuses 
tho  process  of  the  Courb  of  which  he  is  an 
officer,  and  hig  proceedings  aro  of  anch  A  na- 
ture as  tend  to  defeat  justice  in  the  very  cause 
in  which  ha  13  engaged  professionally,  I  never 
heard  that,  bccauso  by  possibility  he  may 
have  thereby  exposed  himself  to  ba  indicted 
aa  a  cheat  or  for  a  conspiracy,  he  ia  to  be  per- 
mitted to  remain  on  tho  roll  ,  and  if  the  cases 
in  Queen's  Bench  be  carefully  examined,  ib 
will  be  found  bhab  no  such  rule  exists.  Such 
a  rule  would  be  extremly  injurious  ;  for  in  no 
case  could  any  Comedy  be  had  agamsh  fche  at- 
torney, unless  the  client  would  first  prosecute 
him  to  conviction,  until  which  time  he 
could  not  be  struck  off  the  roll  or  prevented 
from  practising.  Where,  indeed,  tho  attorney 
ia  indicted  for  some  matter  not  connected 
with  the  practice  of  his  profession  of  an  at- 
torney, that  also  ig  A  grouurl  for  striking  him 
off  tihe  roll,  although  in  th.it  caso  it  cannot  bo 
dono  until  after  conviction  by  ,i  jury.  Now, 
with  respect  to  tha  merits  of  the  diso  before 
us,  L  cannot  .conceive  how  any  attorney  em- 
ployed to  prosecute  or  defend  a  suit  in  a  Court 
of  justice  cm  be  justified  in  uaiog  <iny  m- 
ilueaca  directly  ur  indirectly,  for  tho  purpose 
-jf  preventing  n  witness  who  has  been  sub- 
p02ii,ied  by  his  adversiry  from  conning  for- 
ward to  give  evidence,  The  present  charge  is, 
therefore,  one  of  -i  very  serious  nature,  aa  tha 
proceeding  complained  of  woald,  if  unchack- 
ed,  be  an  easy  .viy  for  any  attorney  to  win  hia 
causes  ,  and  is  it  to  be  said  that  no  remedy 
can  bo  had  unless  ho  is  first  indicted,  and  that 
the  Gourb  has  no  pDwor  to  Ab  once  strike  him 
off  the  roll  ?  If  j,u  indictment  is  to  be  first 
preferred,  the  point  ,it  issue  in  it  might,  from 
its  very  nature,  bo  one  of  which  a  jury  would 
nob  be  fche  bast  judges,  ,ind  more  proper  to  be 
determined  by  thi»  Court,  who  ATO  always  the 
fittest  tribunal  to  decide  on  complaints  of 
technical  misconduct,  and  to  determine  not 
only  the  degree  of  severity  which  ought  to  be 
resorted  to  but  the  proper  cases  for  the  cter- 
ciso  of  thab  mercy  which  they  are  over  ready 
to  exbend  where  bhoy  set)  just  ground  for  it." 

Ia  the  present  cdso  false  statements 
were  made  in  the  course  of  the  en- 
quiry against  Mr  L  and  fche  proper  tri- 
bunal to  judge  of  the  severity  or  other- 
wise of  the  punishment  to  be  indicted 
on  him  is  this  Court.  Such  false  state- 
ments are  generally  taken  into  account 
in  determining  the  punishment  to  be  in- 
flicted upon  the  delinquent.  As  authority 
for  that  proposition  it  would  he  sufficient 
to  refer  to  the  case  of  Ex  parte  Law 
Society,  In  re  A  Solicitor  (6)  referred  to 
above 

The  learned  counsel  has  appealed  to 
us  for  a  lenient  view  of  the  case.  He 
has  urged  that  Mr.  L.  is  not  the  only 
black  sheep  in  the  fold  who  has  broken 


the  rule  with  regard  to  the  minimum  fee 
to  be  accepted  by  pleaders.  This  is 
probably  true  to  a,  certain  extent.  But  the 
same  thing  cannot  be  said  in  respect  of 
failure  by  him  to  keep  a  fee  book  and  a 
ledger  of  his  clients'  aficount  or  his  con- 
duct in  misleading  tho  Court  and  untrue 
answers  Taking,  however,  into  con- 
sideration all  the  circumstances  of  the 
case  I  agree  with  the  learned  Judicial 
Commissioner  whose  judgment  1  have 
had  the  privilege  of  listening  to,  that  Mr 
L.  bo  suspended  from  practice  for  a 
period  of  one  year  from  the  date  on  which 
the  order  ot  interim  suspension  was 
passed  againgt  him  and  that  he  do  sur- 
render his  sanad  to  the  Registrar  of  this 
Court  forthwith 

De  Souza,  A.  J  C — 1  concur  with 
the  judgment  delivered  by  the  learned 
Judici.il  Commissioner  I  ahould  like  to 
add  one  word  about  the  devious  course 
taken  by  the  proceedings  111  this  enquiry 
in  consequence,  no  doubt,  of  no  rules  of 
procedure  having  been  extended  to  this 
Province  beyond  the  general  provisions 
of  S.  40,  Legal  Practitioners  Act  IB  of 
1879,  which  enacts  that  no  pleader, 
mukhtiar  or  revenue  agent,  &hall  be  sus- 
pended or  dismissed  under  this  Act  un- 
less he  has  been  allowed  an  opportunity 
of  defending  himselt  before  the  authority 
suspending  or  dismissing  him.  The  pro- 
ceedings wd'-e  initiated  on  a  petition 
made  hy  one  Joewansing  Budhasmg  on 
29th  Januiry  1937,  to  the  Judge  of  tho 
Court  of  fchu  Small  Causes  tit  Karachi 
complaining,  first,  thut  Mr.  L  was  guilty 
of  wilful  neglect  to  appear  in  Court  with- 
out any  justification  after  receipt  of  full 
fees  at  the  hearing  of  a  suit  which  had 
been  tiled  against  him  by  one  Locum al 
and  thus  liable  to  be  dealt  with  under 
the  provisions  of  R  13,  Legal  Practi- 
tioners Act  18  of  1879,  and,  secondly,  that 
Mr.  L  was  also  further  guilty  of  unpro- 
fessional conduct  £.3  ho  obtained  one 
eight  annas  Court-foe  stamp  from  the  ap- 
plicant Jeewansing  by  making  a  false 
representation  that  the  same  was  re- 
quired for  tiling  a  vakalatnama  when  no 
such  vakalatnama  was  required  to  bo 
filed  as  Mr.  L,  is  an  advocate. 

As  this  complaint  referred  to  proceed- 
ings that  took  place  in  his  own  Court,  it 
was  competent  to  the  learned  Small  Cause 
Court  Judge  under  the  direction  of  the 
Judicial  Commissioner,  as  8.  14  of  the 
Act  has  not  been  extended  to  Sind,  to 
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make  an  enquiry  into  fche  allegations 
made  by  Jeewansing  and  if  in  his  opinion 
a  prima  facie  oase  had  been  made  out 
agiinab  Mr  L.  to  submit  his  proceedings 
to  the  Court  of  the  Judicial  Commis- 
sioner of  Sind  fo't  suoh  action  as  the 
Court  might  deem  fit  to  take  in  the  exer- 
oise  of  its  disciplinary  jurisdiction.  If 
this  had  been  done  a  good  deal  of  this 
Court's  time  would  have  been  saved 
The  learned  Judge  of  the  Small  Cause 
Court,  however,  'merely  forwarded  Jee- 
wansing's petition  to  the  Court  of  the 
Judicial  Commissioner  and  the  learned 
Judicial  Commissioner  after  calling  for 
Mr.  L's  explanation  and  sending  the  papers 
to  the  Small  Cause  Court  Judge  for  any 
remarks  which  he  might  wish  to  make 
thereon,  referred  the  matter  for  enquiry 
to  one  of  the  Judges  of  this  Court,  Mr. 
Bupchand,  A  J.  C,  Mr.  Bupchand  after 
examining  the  petitioner  Jeewansing  and 
after  recording  the  statement  on  oath  of 
Mr.  L  ciine  to  the  conclusion  that  be- 
sides the  allegations  made  in  Jeewan- 
sing's  petition  there  were  several  other 
acts  of  misconduct  disclosed  against  Mr 
L  ,  in  the  course  of  the  enquiry  and  on 
8th  June  1927,  he  submitted  the  pro- 
ceedings to  the  Judicial  Commissioner 
formulating  nine  distinct  charges  of  mis- 
conduct against  Mr  L.  The  Judicial 
Commissioner  directed  that  the  matter 
be  heard  by  Full  Bench 

When  the  matter  came  on  for  hearing 
before  the  Full  Bench  on  27th  June  1927 
Mr.  O'Sullivan,  counsel  for  Mr.  L.,  con- 
tended that  he  had  no  notice  of  any  of 
the  charges  contained  in  Mr  Bupchand's 
report  save  the  two  charges  made  in 
Jeewansing's  petition.  In  these  circum- 
stances it  was  open  to  Mr.  O'Sullivan  to 
ask  the  Full  Bench  to  confine  itself  to 
the  charges  of  which  Mr.  l~j  ,  had  notice 
and  to  disregard  the  other  charges,  and  I 
think  the  Full  Bench  following  the  deci- 
sion of  a  Full  Bench  of  the  Patna  High 
Court  In  the  matter  of  Jugal  Chandra 
Mazumdar  (23)  would  have  had  to  ac- 
cept Mr.  O'Sullivan's  contention  and  ac- 
quit Mr.  L.,  on  those  charges 

Mr  O'Sullivan,  however,  contented 
himself  with  asking  an  opportunity  to 
meet  the  further  charges  which  he  said 
had  been  suddenly  sprung  upon  him 
and  the  Full  Bench  accordingly  re- 
mitted the  enquiry  to  Mr.  Rupohand  for 


taking*  Mr.  L  's  explanation  on  the  added 
charges.  No  further  evidence  was  ten- 
dered or  taken  after  the  remand.  Mr  Lr 
on  29th  August  1927,  put  in  a  statement 
denying  these  charges,  whioh  Mr.  O'Sul- 
livan intimated  was  not  to  be  regarded 
as  an  explanation  but  rather  in  the 
nature  of  a  statement,  adding  that  his  ex- 
planation will  come  in  with  his  argu- 
ments which  he  will  advance  before 
the  Full  Bench.  I  may  add  that  in  the 
course  of  the  hearing  before  the  Full 
Bench  Aston,  A  J  C.,  threw  out  a 
suggestion  that  there  was  a  multiplicity 
of  charges  framed  against  Mr.  L  which 
might  possibly  embarrass  his  defence 
and,  if  possible,  some  of  the  charges 
should  be  deleted. 

Accordingly,  on  29th  August  1927,  Mr, 
Rupchand  submitted  the  amended  report 
formulating  seven  -distinct  charges 
againsh  Mr.  L  which  have  now  come  up 
for  hearing  before  the  Full  Bench.  It  is 
curious  to  note  that  the  £wo  charges 
made  by  Jeewansing  in  his  petition 
which  originated  the  enquiry  have  been 
abandoned,  the  charges  of  misappropriat- 
ing annas  eight  being  dropped  in  the 
amended  report  as  it  practically  depended 
upon  Jeewansing's  word  as  against  Mr. 
L's  word  and  the  charge  of  wilful 
neglect  to  put  in  appearance  at  the  hear- 
ing of  the  suit  in  the  Small  Cause  Court 
not  being  pressed  by  the  learned  Govern- 
ment Pleader  as  Mr  L's  default  is  quite 
consistent  with  a  bona  fide  mistake.  It 
comes  to  this  then  that  the  misconduct 
under  enquiry  before  the  Full  Bench  is 
misconduct  that  came  to  light  in  Mr 
L's  defence  in  the  course  of  the  enquiry. 

In  In  the  matter  of  Parbati  Gharan 
Chatterji  (24)  it  was  laid  down  by  the1 
Allahabad  High  Court  that  mis3onduct 
must  be  made  out  by  the  admission  ofi 
the  party  concerned  or  on  evidence  to 
the  satisfaction  of  the  Court.  And  in1 
the  leading  cise  In  re  An  Attorney  (25) 
a  Full  Bench  of  the  Calcutta  High  Court 
consisting  of  Jenkins,  C.  J.  and  Stephen 
and  Chaudhuri,  JJ  ,  laid  down  that  : 
"whore  there  was  a  positive  sworn  denial  of 
the  misconduct  by  the  attorney  coupled  with 
an  explanation  whioh  was  not  demonsbrably 
false,  even  a  strong  caae  of  'suspicion  would 
nob  justify  disciplinary  action  against  tho 
attorney  on  a  summary  proceeding  " 


20lO.  W7N."ToT6=ai3i  I/O.  645=317 
Or.  L.  J.  229  (F.B.). 


(24)  [1895]  17  All.  498=>22   I.  A.    193=6    Sar- 
635  (P.O.). 

(25)  [1913]  41  Gal.  113=aL9  I.   C.    993=14    Or. 
L.  J.  305. 
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To  the  same  effect  are  the  observations 
of  the  Bombay  High  Court  in  Govern- 
ment Pleader  v  Raghanath  S.  Sule  (26) 
where  it  was  held  that  the  enquiry  is  of 
a  quasi  criminal  character  and  the  Court 
must  have  strict  proof  of  the  professional 
misconduct  imputed. 

Now,  with  regard  to  the  first  two 
charges,  viz.,  first,  that  he  failed  to  keep 
a  register  of  fees  settled,  the  amount 
settled  ar)d  the  name  of  the  client  as  re- 
quired by  R  35  of  the  Rules  of  the  Bar 
Association  for  a  number  of  years  pre- 
ceding 1st  January  1927,  and,  second, 
that  he  failed  to  keep  a  register  showing 
every  sum  deposited  by  each  client  for 
expenses  and  the  sum  expended  on  his  bo- 
half  as  required  by  R.  36,  Rules  of  the 
Bar  Association,  thore  is  an  admission  by 
Mr.  l~j.  that  he  is  guilty  on  those  charges. 
With  regard  to  the  othei  charges,  how- 
ever, 1  venture  to  think  that  there  is  no 
evidence  legally  admissible  against  Mr. 
It.  which  would  ]ustify  a  finding  that 
he  is  guilly  on  those  charges.  On  charge 

3  that    Mr.    L     agreed    to     receive    low 
fees  in  contravention  of   R  32  (b),    Rules 
of  the  Bar  Association,  therej  is   nothing 
beyond  the  word    of    Joewnnsing   against 
the    word    of    Mr     L.    and    on    charges 

4  to  7  regarding  the  alleged  false  entries 
made  in  the  fee  book  produced  by  Mr    L. 
or  in  the  alternative  -the    fabrication    of 
the  fee  book  and  the  alleged  perjury  said 
to  have  been  committed  by    Mr.    L.     In 
these  proceedings  there    is    nothing    be- 
yond the    report   made    by     the    learned 
Judge  who  held  tho  enquiry   and    is    now 
one  of  the  Judges   constituting  the    Full 
Bench  before  whom   the  alleged   perjury 
and  forgery  are  said  to   have   been   com- 
mitted and  the  fee  book  produced  for  our 
inspection,  suspicious  looking,  no   doubt 
which  we  are  asked  to  say    is    a    forgery 
but  which  Mr    L.  solemnly  swears  tis    a 
genuine  document.     As  was  pointed    out 
by  Jenkins,  C.  J.,  In  In  re   An  Attorney 
(25)    the   role  of    prosecutor  and    Judge 
thus  thrust  upon    the  Full  Bench   is    in- 
vidious and  one  to  be  deprecated 

As  regards  misconduct  charged  in 
charges  1  and  2  to  "  which  Mr.  L. 
pleads  guilty,  Mr.  O'Sullivau  argued  that 
they  were  in  the  nature  of  a  trivial  breach 
OL  one  of  tho  Rules  of  the  Bar  Associa- 
tion which  he  contended  is  not  enforced 
in  any  other  Province  in  India.  In  de- 

.^0)  UU09J  11  Bom.  L.  R.~~iL50=sL  L.  C.  266= 
10  Cr.  L,  J.  526. 


veloping  his  argument  Mr.  0' Sullivan 
contended  that  the  only  power  to  make* 
rules  which  the  Court  of  the  Judicial 
Commisssoner  possessed  were  tho  powers* 
under  8.  16,  01.  (1),  Sind  Courts  Act  "to- 
make  rules  for  the  qualification  and  ad- 
mission of  proper  persons  to  be  pleaders  " 
When  once  those  rules  are  framed  he- 
argued  the  Court  was  functus  oilicio  and 
any  other  rule  purporting  to  be  made  and 
sanctioned  by  the  Court  under  this  section 
for  the  conduct  of  pleaders  after  ad- 
mission was  ultra  vires  But  it  seems  to 
me  that  the  Court  which  under  S  16  (3), 
Sind  Courts  Act,  his  power  to  remove  or 
to  suspend  from  practice  for  misbehavi- 
oar  any  person  admitted  to  be  a  pleader 
has  by  necessary  implication,  power  to 
define  by  judicial  decision  or  otherwise, 
what  constitutes  misbehaviour  and  laying 
down  canons  of  good  behaviour,  depar- 
ture from  which  may  constitute  misbe- 
haviour. The  rules  framed  by  the  Bar 
Association  with  the  approval  of  the 
Court  must,  I  think,  bo  regarded  as  lay- 
ing a  standard  of  good  behaviour  to 
which  pleaders  should  ordinarily  con- 
form. But  it  does  not  necessarily  follow 
that  a  broach  of  all  or  any  of  these  rules 
would  call  for  the  exercise  of  the  Court's 
disciplinary  jurisdiction  The  rules  aref 
exhortatory  but  not  punitive.  They  re- 
fer to  matters  of  varying  degrees  of 
gravity  with  varying  sanctions  attaching 
to  them.  In  some  cases  censure  by  the 
Committee  is  considered  a  suihcienfc 
punishment  (see  R  28)  in  others  suspen- 
sion or  expulsion  from  membership  of 
the  Bar  Association.  And,  in  extreme 
cases  a  report  to  the  Judicial  Commis- 
sioner. 

Mr.  Kalumal  a  representative  of  t he- 
Committee  of  the  Bar  Association  who 
argued  the  case  as  amicus  curiae  claims 
for  these  rules  a  much  higher  sanction. 
He  referred  to  the  terms  of  the  sanad 
conferred  on  a  pleader  on  admission  to  the- 
Bar  and  argued  that  every  pleader  by  the 
mere  fact  of  accepting  his  sanad  agrees- 
to  be  bound  by  the  conditions  endorsed 
on  the  sanad  which  among  others  include 
a  prom i 33  to  be  a  member  and  submit  to 
the  rules  both  of  the  Bar  Association  of 
the  District  and  of  the  Karachi  Bar 
Association.  He  contended  there  wag 
here  a  contractual  obligation  imposed 
upon  the  pleader  or  at  any  rate  an  obli- 
gation of  honour  to  reaile  from  which* 
was  dishonourable  and  unprofessional 
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and  called  for   disciplinary    action    from 
tlia  Court;.     Mr.    Kalmnal   could    hardly 
have  been  serious  when  he  advanced  this 
argument      I  presume  Lhafc  the  contract- 
ing   parties    here  contemplated    are    the 
Court  of  the    Judicial    Commissioner   on 
the  one  hand  and  the   aspiring  candidate 
for  the   Bar   on    the    other.     Obviously 
these  contracting    parties    are  not   in    :i 
position  to  de.il  at  arm's  length.   Ex  hy- 
pothesi  the  conditions    imposed     in    the 
sanad  would  be  ultra  vires.     If   so,    the 
result  will  follow  that  the  grant  is    valid 
and  the  conditions  void. 

Mr.  L  has  plodded  guilty  to  the  two 
charges  of  failing  to  keep  a  register  of 
fees  settled,  the  amount  settled  and  the 
name  of  the  client  and  to  keep  a  register 
showing  every  sum  deposited  by  such 
client  for  expenses  and  the  sum  expended 
on  his  behalf.  It  is  true  that  no  dis- 
honesty is  alleged  or  proved  in  conse- 
quence of  his  failure  to  keep  these  books 
and  bhe  plea  of  guilty  cinnot  be  con- 
strued as  anything  beyond  an  admission 
that  he  has  failed  to  conform  to  Br.  35 
and  36,  Kules  ot  the  Bar  Association 
Mr.  O'Sullivan  asks  us  not  to  take  any 
more  serious  view  of  this  case  than  that 
there  has  been  a  technical  breach  of  a 
Rule  of  the  Bar  Association.  But  in  this 
Province  the  rule  has  been  held  to  pos- 
sess a  much  higher  sanction  and  that  a 
violation  of  ib  constituting  as  ifc  does  a 
breach  of  tho  relation  of  confidence  and 
trust  which  should  exist  between  pleader 
and  client  amounts  to  "misbehaviour" 
which  calls  for  disciplinary  action  :  vide 
Eawcett,  A.  J.  C.,  in  Varanbai  v  M, 
Pleader  (l), 

Still  in  view  of  the  absence  of  any 
allegation  or  proof  of  dishonest  conduct 
in  consequence  of  the  failure  to  keep  re- 
gular accounts  I  was  inclined  to  take  a 
lenient  view  of  the  case  but  I  agree  that 
the  prevarications  and  subterfuges  to 
which  Mr  L.  resorted  in  conducting  the 
defence  aggravated  hig  original  offence. 
J,  therefore,  concur  in  the  order  proposed 
by  the  learned  Judicial  Commissioner. 

S.N./R.K.       Suspension  order  passed. 
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PBRCIVAL,  J   C  AND  Huron \ND, 

A.  J.  C. 
ChuliermaL  Nihalmal— Appellant. 

v. 

Emperor—  Opposite  Party. 
Crimiiul  Appeal  No.  255  of  192S,  De- 
cided on     12th    February    1929. 

(a)  Criminal   P.  C  ,  S.  4— It     ii  .not    neces- 
sary that  the  complaint  should  be  presented 
personally  by  the  complainant. 

It  19  not  essential  bbat  tho  complaint 
should  be  presented  in  person  by  the  com- 
plainant and  tho  fact  that  it  is  not  so  pre- 
sented do  erf  not  rondor  it  the  loss  a  com- 
plaint under  tho  Code.  For  the  purpose  of 
vesting  the  Magistrate  with  jurisdiction  to 
take  cognizance  of  a  case  on  a  complaint 
made  to  him  it  is  not  essential  such  com- 
plaint should  be  presented  to  him  by  tho 
complainant  personally  17  C,  \V.  N.  ±18  , 
A.  I.  R.  192j  Oudh  144,  lief.  U1  134  C  1] 

(b)  Criminal  P     C.f  S,     195  —  Section    re- 
quires the  complaint  of  the   Court    not    only 
in  respect  of  certain    offences  committed  in 
but  also  in  relation  to    any    proceedings     in 
the  Court. 

It  requires  tho  complaint  of  the  Court  not 
only  in  respect  of  certain  offence  committed 
in  the  proceedings  in  tho  Court  but  in  rela- 
tion to  any  proceedings  in  the  Court  Tho 
expression  "  m  relation  to  any  proceedings  " 
U  very  general  and  is  wide  enough  to  cover 
a  proceeding  in  contemplation  before  a  crimi- 
nal Court  though  the  proceedings  may  not 
ha/e  commenced  whan  the  ofrduce  was  com- 
mitted A.  [.  R.  192J  fium.  103,  Foil. 

[p  134  a  a] 

(c)  Criminal  P     C.,    S.     195    —    In  case     of 
accused  put  on  trial  under  S.    211,    I.  P.    C., 
it  is  a  question  of  fact  in  each   case  whether 
he  made  the  false  accusations    in  contempla- 
tion of  proceedings     which     he    intended     to 
take  in  the  Court  or  not. 

Where  a  person  is  put  on  his  trial  under 
S.  211,  I.  I1  C,,  in  respect  of  an  alleged  t.Use 
accusation  by  him  against  another  it  is  a 
question  of  fact  to  be  decided  in  the  particu- 
lar circumstances  of  that  case  whether  that 
person  made  such  false  accusation  in  con- 
templation of  proceedings  which  he  intended 
to  take  111  a  Court  or  not.  Where  the  ac- 
cused ha?  made  a  false  accusation  at  the 
same  time  in  two  documents  one  a  petition 
addressed  to  the  Assistant  Superintendent  of 
Police  and  the  other  a  complaint  posted  to 
•A  criminal  Court  it  may  be  fairly  presumed 
that  he  did  so  with  the  object  of  moving  the 
criminal  Court  to  take  proceedings.  Tho 
o  fie  nee  committed  by  him,  therefore,  falls 
within  the  purview  of  the  expression  "  in 
relation  to  criminal  proceedings  within  the 
meaning  of  tho  abova  section.  [P  134  C  1] 

(d)  Criminal   P.    C.,    S.    195    —  Sanction 
under  the    section    necessary    together    with 
Magistrate's  written  complaint     if    false    in- 
formation to  the    police    is    followed    by     a 
complaint  to  the  Magistrate. 

Where  a  false  information  given  to  tho 
police  was. followed  by  a  complaint  to  the 
Magistrate  on  thu  same  facts  and  tho  same 
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charge  the  sanction  of  such  Magistrate  ffhder 
tho  old  S.  19o  and  a  complaint  in  writing 
by  such  Magistrate  under  tho  present 
amended  section  19  essential. 

It  was  immaterial  whether  the  complaint 
subsequently  presented  by  the  accused  had 
actually  been  proceeded  with  or  not. 

[P  134  C  2,  P  135  C  1] 

Pajtabrai  D.  Punwam  —  for  Appel- 
lant. 

G.  M.  Lobo—toT  the  Crown. 

Rupchajnd,  A,  J.  C  —This  is  an  ap- 
peil  againt  tho  judgment  of  the  learned 
Sessions  Judge,  Ijii'kana,  convicting  tho 
accused  under  S  211,  Part  2,  I  P.  C., 
iind  sentencing  him  to  nine  months 
rigorous  imprisonment  There  is  hardly 
j,ny  dispute  about  the  facts  and  tho  only 
question  argued  before  us  in  one  of  law. 

It  appears  that  on  or  about  15th 
August  1027  the  accused  sont  two  peti- 
tions one  addressed  to  fche  Assistant 
Superintendent  of  Police  and  the  other 
to  the  Siib-Divisionil  Magistrate,  L.ir- 
kana,  making  serious  allegations  of  tres- 
pass and  theft  against  certain  relatives 
of  his  The  petition  addressed  to  the 
Assistant  Superintendent  of  Police  was 
dealt  with  by  the  Inspector  of  Police. 
He  found  that  the  allegations  made  by 
the  accused  had  no  foundation.  lie 
accordingly  applied  to  the  District 
Superintendent  of  Police  for  sanction 
to  prosecute  the  accused .  On  llth  Octo- 
ber 1927  ho  obtained  a  sanction  from 
the  District  Superintendent  of  Police  to 
prosecute  the  accused  and  on  21st  Octo- 
bor  1927  ho  lodged  the  present  com- 
plaint under  S  211,  I  P.  C  before  tho 
First  Class  Magistrate,  Latkana,  who 
committed  the  case  to  the  Sessions. 

The  petition  addressed  by  the  accused 
to  the  Sub-Divisional  Magistrate  was  in 
similar  terms  except  that  it  was  headed 
as  a  complaint  and  contained  the  names 
of  witnesses  whom  the  accused  wished  to 
examine.  It  also  bore  the  usual  court- 
fee  stamp  of  eight  annas  It  was  re- 
ceived, by  the  Sub-Divisional  Magistrate 
on  16th  August.  He  took  no  action  upon 
it  until  24th  October  1927  when  he  is 
said  to  have  pissed  some  order  which  is 
not  before  us 

Now  in  the  Sessions  Court  it  was 
urged  on  behalf  of  the  accused  that  as 
the  accuse!  had  mo.de  the  alleged  falsa 
charge  against  his  relatives  simulta- 
neously to  the  police  and  the  Sub-Divi- 
sional Magistrate  S.  195,  (l)  (b)  was  a 
bar  to  his  prosecution  by  the  police  and 


that  the  only  complaint  on  which  he 
could  be  tried  rind  convicted  would  be 
one  filed  by  the  Sub-Divisional  Magis- 
trate. 

In  deiling  with  this  jftint  the  learned 
Sessions  Judge  has  said  : 

"  Tho  saiicuiou  (Ev.  5),  therefore,  was- 
granted  and  tho  proceedings  before  bhc  Com- 
mitting Magistrate  were  started  uudijr  tho.!; 
sanction  prior  to  the  dito  on  which  tin 
Magistrate  took  cogni/ianca  of  the  complaint 
(Ex.  1)  to  him.  The  Mapiatrabo  cam?  to 
know  aCter  23th  October  1'W  that  action 
upon  the  police  complaint  was  already  takoa 
and  the  accused  was  proceeded  with  before 
the  Committing  Magistrate  Nothing,  Ih3rj  ' 
foi'e,  remained  for  the  Sub-Divisional  Magis- 
trate to  do  in  the  matter  and  his  second 
sanction  vvaa  obviously  no!:  necossury.  " 

On  behalf  of  the  accused,  it  h:is  been 
argued  that  the  obsorvations  of  the 
learned  Sessions  Judge  aro  contrary  to 
the  provisions  of  S  195  (b)  and  the  case 
law  on  the  point  Reliance  has  been 
placed  on  Tayebullah  v.  Emperor  (1), 
Brown  v.  Anandalal  Mill  lick  (2),  Sheikh 
Samir  v.  Sajidar  Rahman  (3),  Bam- 
chand  Nanumal  v.  Emperor  (4),  Maru- 
fja?i  v.  Gutha  Rami  Naidu  A.  I.  R> 
1927  Mad.  V5lt  Maung  P.  C.  v.  Maung 
Chaw,  A.  I.  a.  1928  Rang.  243,  Maho- 
med Yassin  v.  Emperor  (5)  On 
theotherhand.it  has  been  contended 
on  behalf  of  the  Crown  that  the 
petition  sent  by  the  acsused  to  tho  Sub- 
Divisional  Magistrate  was  not  a  com- 
plaint as  it  was  not  personally  presented 
and  that  as  no  attempt  was  made  by  the1 
accused  to  proceed  with  it  S.  195  (l)  (b) 
had  no  application  I  am  afraid  I  om- 
not  accept  either  of  the  contentious  of 
the  learned  Public  Prosecutor  aa  sound. 

Section  4,  01.  (h),  Criminal  P  C.F 
defines  a  complaint  to  mean  an  allega- 
tion made  either  orally  or  in  writing 
to  a  Magistrate  with  a  view  to  his 
taking  action  under  the  Criminal  Pro- 
cedure Code  that  some  person  whether 
known  or  unknown  had  committed  an 
offence. 

This  section  does  not  prescribe  that 
the  complaint  should  be  made  to  the 
Magistrate  in  person  and  that  it  may 


(1)  [1916]  43  Gal.  1152=24  C.  L.    J.    134=36 
I.  C.  845=20  0.  W.  N.  1265. 

(2)  [1916]  44  Gal.    650=-25    G.    L.    J.    59=36- 
I.  0.  857«=20  C.  W.  N.  1347. 

(3)  A.  I.  B.  1927  Gal.  95=53  Gal.  824. 

(4)  A.  I.  B.  1929  Sind  115. 

(5)  A.  I.  B.  1925  Pat.  483=4  Patina  323. 
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not  be  posted  to  him  or  that  if  ib  is 
posted  it  is  not  a  complaint  at  all.  Oar 
attention  has  been  invited  to  S.  200, 
Criminal  P.  G  ,  which  provides  that 
a  Magistrate  talcing  cognizinca  of  an 
otfencQ  on  a  complaint  shall  at  ones 
examine  the  complainint  upon  oith  and 
reluco  in  writing  the  substance  of  his 
-axarai  nation 

Bat  agiin  that  section  requires  the 
Magistrate  to  examine  the  complainant 
without  delay  after  he  hag  taken  cjgni- 
jzance  of  it,  ind  does  nob  prevent  the 
Magistrate  from  calling  up3n  the  com- 
plainant to  appear  before  him  on  a  date 
to  be  fixed  by  him. 

Clause  (a)  dispenses  with  the  necessity 
of  exunining  the  complainant  on  oath 
where  the  complaint  is  nob  being  dealt 
with  by  the  Magistrate  taking  cogni- 
sance of  the  offence  himself  but  is  be- 
ing transferred  by  him  to  another 
Magistrate. 

Clause  (aa)  likewise  dispenses  with 
the  necessity  of  examining  the  com- 
plainant where  the  complaint  is  filed  by  a 
public  officer,  in  his  official  capacity  or 
where  the  complaint  is  filed  by  the  Court. 

Tn  both  those  instances  it  would  ap- 
pear that  it  is  not  essential  that  the  com- 
plaint should  be  presented  in  person  by 
the  complainant  and  the  fact  that  it  is 
not  so  presented,  does  not  render  it  the 
less  a  complaint  under  the  Code. 

A  careful  reading  of  that  section  there- 
fore points  rather  to  the  conclusion  that 
for  the  purpose  of  vesting  the  Magistrate 
withjurisdicbion  to  take  cognizance  of  a 
case  on  a  complaint  made  to  him  it  is 
Inot  essential  that  such  complaint  should 
Ibo  presented  to  him  by  the  complainant 
ipersonally.  Kettar  Mohan  Hitter  v 
\Emperor  (6)  and  Chote  Maharaj  v. 
Emperor  (7)  are  cases  where  more  letters 
addressed  to  a  Magistrate  which  com- 
plied with  the  ingredients  of  S.  4,  Cl. 
(b)  were  held  to  be  complaints. 

The  petition  in  the  present  case  nob 
only  falls  within  the  definition  of  that 
section  but  is  headed  and  duly  stamped 
as  such.  In  my  opinion  it  was  intended 
to  be  filed  as  a  complaint  and  no  suffi- 
cient grounds  have  been  shown  to  us 
that  it  should  not  be  treated  as  such. 

The  fact  that  the  Sub-Divisional 
Magistrate  took  no  action  on  it  until 

"(6)  [1913]  17  0.  W,  N.  448=18  I.  4C.   412=14 

Or.  L,  J.  76. 
(7)  A.  I.  K,  1025  Oudh  144=28  O.  C.  33. 


after  the  filing  of  the  present  case  by 
the  police  or  the  further  fact  that  the 
accused  has  shown  no  anxieby  to  proceed 
with  his  complaint  in  Court,  were  in 
my  opinion  equally  insufficient  to  vest 
the  Magistrate  befora  whom  the  present 
complaint  was  filed  with  jurisdiction  to 
proceed  with  it  after  he  had  been  ap- 
prised of  the  fact  that  the  accused  had 
made  a  complaint  to  the  Sub-Divisional 
Magistrate  on  the  same  faobs  as  disclosed 
by  him, in  his  pebition  to  the  police. 

Section  195  (l)  (b)  re.ids  as  follows  : 

"No  Court  shall  cako  cognizance  of  any 
offence  pumshablo  under  any  of  the  following 
sections  of  the  same  Codo  namely  Sa.  193,  114, 
195,  196,  193,  200,  205,  201,  207,  208,  203,  210, 
211  and  223  whan  such  offonca  is  alleged  bo 
have  been  committed  in  or  in  relation  bo  any 
proceedings  in  any  Court  except  on  the  com- 
plaint in  writing  or  such  Court  or  somo  other 
Court  to  which  such  Court  is  subordinate." 

It  requires  the  complaint  of  the  Court 
not  only  in  respect  of  certain  offence 
committed  in  the  proceedings  in  the 
Court  but  in  relation  bj  any  proceedings 
in  the  Court 

Tho  expression  "in  relation  to  any 
proceedings"  is  very  general  and  is  wide 
enough  to  csver  a  proceeding  in  contem- 
plation before  a  criminal  Court  though 
the  proceedings  may  nob  have  commenced 
when  the  otfence  was  coinmitbed:  cf.  Tn 
re  Vasudev  Ramchandra  Joilu  (B). 

Where  a  person  is  put  on  his  trial 
under  S  211,  L.  P  C.  in  respect  of  an 
alleged  false  accusation  by  him  against 
another  it  is  a  question  of  f.iob  bo  be  de- 
cided in  the  particular  circumstancag  of 
that  case  whether  that  porson  made  such 
false  accusation  in  contemplation  of  pro 
ceedings  which  he  intended  to  take  in  a 
Court  or  not.  Whore  tho  accused  has 
made  a  false  accusation  at  the  same  time 
in.two  documents  one  a  petition  addressed 
to  the  Assistant  Superintendent  of  Polio, 
and  the  other  a  complaint  posted  to  a 
criminal  Court  it  may  be  fdirly  presumed 
that  he  did  ao  with  the  object  of  moving 
the  criminal  Court  to  take  proceedings. 
The  offence  committed  by  him,  therefore, 
falls  within  the  purview  of  the  -expres- 
sion "in  relation  to  criminal  proceed 
ings"  within  the  meaning  of  the  above 
section. 

The  casei  referred  to  by  the  learned 
pleader  for  the' accused,  all  lay  down  that 
where  a  fialse  information  given  to  the 
police  was  followed  by  a  complaint  to 
the  Magistrate  on  the  same  facts  and  the 

(B)  A.  1.  R.  1923  Bom,  105. 
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same  charge  .the  sanction  of  such  Mhgis- 
trate  under  bhe  old  S.  195  and  a  com- 
plaint in  writing  by  such  Magistrate 
under  the  present  amended  sectiDn  was 
essential.  It  has  also  been  held  that  it 
was  immaterial  whether  the  complaint 
subsequently  presented  by  the  accused 
had  been  actually  proceeded  with  or  not: 
see  Shaikh  Mahomed  Yamn  v.  King 
Emperor  (4). 

Our  attention  has  not  been  drawn  to 
anything  in  S.  195  (1)  (b),  Criminal  P.C  , 
to  suggest  that  it  has  no  application  to 
a  ca.se  where  the  Magistrate  has  nob 
proceeded  with  the  complaint  before 
him  whether  it  be  suo  inotu  or  on  ac- 
count of  the  indifference  of  the  com- 
plainant in  prosecuting  his  complaint, 
and  I  am  not  prepared  to  interpolate 
into  this  clause  a  condition  precedent 
that  it  is  not  to  come  into  operation 
unless  the  Magistrate  has  proceeded  with 
the  complaint  before  him  and  that  if  he 
has  not  done  so  for  any  reason  whatever 
this  clause  shall  not  come  into 
operation. 

I  think  that  as  soon  as  the  police 
o Ulcer  in  charge  of  the  present  case  came 
to  know  that  a  complaint  had  been  filed 
in  respect  of  the  same  alleged  false 
charge  before  the  Sub-Divisional  Magis- 
trate it  was  his  duty  to  have  moved  the 
learned  Magistrate  to  file  a  complaint  on 
behalf  of  the  Court  and  on  that  being 
done  he  should  have  allowed  his  own 
complaint  to  be  dropped. 

In  my  opinion  the  whole  trial  is  bad 
and  the  conviction  and  sentence  of  the 
accused  cannot  be  maintained 

As  this  appeal  succeeds  on  a  techni- 
cal ground  I  would  leave  it  open  to  the 
learned  Sub-Divisional  Magistrate  to 
file  a  complaint  in  respect  of  the  same 
olfence  if  he  thinks  it  desirable  specially 
in  view  of  the  serious  allegations  made 
by  the  accused  against  persons  who  are 
alleged  to  be  respectable.  Before  doing 
BO,  he  will  no  doubt  atford  an  oppor- 
tunity to  the  accused  of  being  heird 

Percival,  J   C  — I  concur 

r.  R./n  K.  Appeal  allowed. 
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WILD,  J.  C, 
Official  Receiver — Applicant. 

v. 

Jankibai  —Opponent. 
Misc.  Appl.    No.  381  of  1927,  Decided 
on  8th  December  1928. 


Provincial  Insolvency  Act  (1920),  S.  4 — 
Scope  of  proceedings  under  S.  4. 

Proceedings  under  S.  4  arc  nob  restricted  to 
the  decision  of  bhe  bibla  And  property  within 
bhe  territorial  jurisdiction  of  bhe  Court. 

[P  135  C  2] 

Khanchand  Gopaldas — for  Applicant. 

Kewalram  Jethanand — for  Opponent. 

Order. — This  is  an  application  under 
S.  4,  Provincial  Insolvency  Act,  by  the 
Official  Receiver  in  whom  the  property 
of  certain  insolvents  vests  for  a  declara- 
tion that  a  house  at  Amritsar  in  the 
Pun]ab  is  the  property  of  the  insolvents 
The  insolvents  raise  the  objection  that 
the  Court  has  no  jurisdiction  to  enter- 
tain the  application  and  that  if  it  has 
jurisdiction  it  should  not  entertain  it.  It 
is  argued  that  under  S.  5  of  the  Act,  the 
Courts  have  the  same  powers  under  the 
Act,  as  they  have  under  the  Civil  Pro- 
cedure Code  and  as  this  Court  has  no  ter- 
ritorial jurisdiction  at  Amritsar  tbe  only 
Court  which  would  have  jurisdiction 
under  Art.  16  (d),  Civil  P.  C.  would  be 
the  Amritsar  Court.  S.  5  is,  however, 
stated  to  be  subject  to  the  other  provi- 
sions of  the  Provincial  Insolvency  Act, 
and  clearly  the  provisions  as  to  the  place 
of  suing  in  the  Civil  Procedure  Code  do 
not  apply  to  proceed ingg  under  the  Pro- 
vincial Insolvency  Act,  as  S.  11  which 
gives  the  Court  its  jurisdiction  in  insol- 
vency matters  is  not  at  all  in  accordance 
with  those  provisions.  Moreover  the 
whole  of  the  insolvent's  property  whe- 
ther within  or  without  the  territorial 
jurisdiction  of  the  Court  vests  under 
S.  28  (2)  in  the  Court  or  its  Receiver. 
Proceedings  under  S.  4  are,  therefore,  not 
restricted  to  the  decision  of  the  title  and 
property  within  the  territorial  jurisdic- 
tion of  the  Court  and  the  Court  in  the 
present  case  has  jurisdiction  It  is  argued 
that  the  matter  cannot  properly  be  decid- 
ed in  this  Court  on  evidence  taken  on 
commission  but  the  inconvenience,  if  any, 
will  be  the  same  for  both  parties.  More- 
over, to  lefer  the  Official  Receiver  to  a 
suit  would  mean  a  great  delay  and  Would 
be  unjust  to  the  creditors.  The  applica- 
tion, is,  therefore,  entertained  and  the 
commission  should  now  issue. 

P.N  /U.K.       Application  entertained. 
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RUPC3AND  A.  J.  C 
Khatijanbai — Applicant. 

v. 

Nur  M ahomed— Opponent. 
Judicial  Miso   Cage  No.  415    of    1927, 
Decided  on   1st  March  1929. 

*  (a)  Limitation  Act  Art.    177— Art.    177 
doc§  not  apply  to  forma  pauperis     enquiry — 
Civil  P.  C  ,   O.  33. 

An  application  for  bringing  on  the  record 
the  legal  representative  of  a  deceased  oppo- 
ii6 nt  in  an  application  for  permission  to  sue  m 
forma  p.iupjns  is  nob  governed  by  the  provi- 
sions ot  Art.  177  7  rtom.  373,  Rel.  [I1  13j  0  1] 

#  (b)   Civil   P.     C  ,    O     33,    R.     9     (a)     and 
S       141    —  Pauper     purposely    delaying      to 
bring  legal    representative    of    deceased    op- 
ponent on  record  within    reasonable    time — 
Application  can  be    rejected    under     O.    33, 
R.  9  (a)  read  with  S.  141  or  under  S.  151 

If  tho  pauper  purposely  delays  in  bringing 
the  legal  representatives  of  tho  deceased 
opponent  on  thn  record  within  a  reasonable 
tiin'3  it  is  within  tho  discretion  of  thj  Court 
to  punish  him  by  rejecting  hid  application 
cither  under  thn  provisions  of  O  3'J,  R  9  (a) 
road  with  S.  ILL  treating  his  failure  to  bring 
tho  le^al  representatives  on  the  record  within 
tho  time  allowed  by  the  Court  ai  voxations 
OF  improper  conduct  on  his  part  in  the  course 
of  tho  proceedings  or  under  the  provisions  of 
S.  151  fta  an  dbuau  of  trig  proc3i?  of  tho  Court. 

[P  136  C  2] 

Judgment  —  I  think  the  learned 
Second  Registrar  was  right  in  holding 
that  an  application  for  bringing  on  the 
record  tho  legal  representatives  of  a 
deceased  opponent  in  an  application  for 
permission  tc  sue  in  forma  pauperis  is 
not  governed  by  the  provisions  of 
Art.  177,  Lim.  Aot  Before  the  Court 
grants  permission  to  the  applicant  to 
file  a  suit  in  forma  pauperis,  there  is 
no  suit  before  the  Court,  and  before  the 
application  to  sue  in  forma  pauperis  is 
granted,  there  is  no  plaintiff  and  no  de- 
fendant The  parties  to  the  application 
are  referred  to  as  the  applicant  and  the 
opponent.  On  the  very  face  of  it  0.  22, 
Civil  P.  C.,  deals  with  applications  to 
bring  on  record  the  legal  representatives 
of  parties  to  a  suit  dying  during  the 
pendency  of  the  suit,  and  therefore, 
reading  the  provisions  of  O.  22,  Civil 
P.  C.,  with  those  of  Art.  177,  Lim.  Act, 
there  can  be  no  doubt  that  that  article 
applies  to  suits,  and  that  this  is  so  is 
also  abundantly  clear  from  the  provi- 
sions of  O  22,  E  4,  Civil  P.  C  ,  which 
provides  the  penalty  for  such  non- 
joinder as  the  abatement  of  the  suit 
There  being  no  suit  before  the  Court 
there  could  be  no  abatement.  Mr. 


Jamiatrai    has    contended    that    S.    Ill 
makes  the  provisions  of  the  Coda    appli- 
cable to  applications  which  are  not  suita 
and  that  0.  22,  Civil  P.  C,,  and  Art.  177 
Lim.    Act,    should,  therefore,    apply    to 
applications  to    sue    in    forma    pauperis 
But  all  that  is  said  in  S   141  is  that  the- 
procedure  provided  in    the   Code   in    re- 
gard to  suits  shall  be  followed  as  far   as 
it  can  be  made  applicable  in  all  proceed- 
ings   in    aay    Court    of    civil     jurisdic- 
tion     Therefore,  though    no    doubt    the- 
procedure    laid    down    in    0.    22,    Civil 
P.  C   requiring  a    plambitf    to    bring    on 
the  record  the  legil  representatives  of    a 
deceased   defendant   may    apply    to    ap- 
plications which  are   not   suits,   it    does 
not  follow  therefrom  that  the     peniltiea 
provided  in  O.  22,  R   4,     Civil  P.    C     or 
the  period  of  limitation     prescribed    for 
making  applications  unier  0.    22,    Civil 
P.  C.  can  without  any  express    provision 
in  that  behalf,  be  said   to    apply    to    ap- 
plications     which     are     not      suits       In 
Janardhan    Vitlial    v    Anant    Mahadev 
(l)    a    somewhat    similar     plea     under 
Art,  171-B,    Sch.   2,    Act  15  of  1877  cor- 
responding  to  Art   177,  present    Limita- 
tion Act,  was   held    not  to   apply   to    a 
forma  pauperis    inquiry      It     has    been 
suggested  that  in  the  absence  of /a  penalty 
being  imposed  on  a,  pauper,  it  would     be* 
open  to  him  to  delay  bringing  the     legal 
representatives  of    a    deceased   opponent 
on  the  record  for  an  ,  ultimated    time    to 
the  serious  prejudice  of    the    respondent. 
I  do  not  think  the  Court  is  so  powerless. 
If  the  pauper  purposely  delays  in  bring- 
ing  the    legal    representatives     of     the 
deceased  opponent  on  the  record     within 
a  reasonable  time,  it    is    always    within 
the  discretion  of    the    Court    to   punish 
him  by  rejecting    his   application  either 
under   the    provisions   of    O      33,    R.    9 
Cl.  (a),  Civil    P.    C.    read  with    S.    141, 
Civil  P.  C.,  treating  his  failure  -to   bring 
the  legal  representatives   on    the    record 
within  the  time  allowed    by    the    Court 
as    vexatious    or   improper     conduct    oc 
his  part  in  the  course  of  the   proceedings 
or  under  the  provisions  of  S     151,    Civil 
P.  C.  as  an  abuse  of  the    process   of    the 
Court      I    therefore,    see   no   reason   to 
interfere  with  the  order   of    the  learned 
Second  Registrar  and  hold  that    the   ap- 
plicant do  pay  costs  of  this  hearing. 
P.N./R.K  Reference  answered. 

^•^^M 

(1)  [1983J  7  Bom.  373. 
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PERCIVAL,  J.  C.  AND  BARLEE,  A.  J.  G- 

Emperor 
v. 

Wahdino  and  others — Opponents. 

Criminal  Ravn.  Appln.  No.  37  of  1929, 
Decided  on  19th  March  1929,  against 
•order  of  Seas.  Judge,  Larkana. 

(a)  Criminal    P.  C  ,    S.  497— Accused    per- 
sons   committed    for    non-bailable  offence  to 
the  Sessions    Court    for    trial  on  prima   facie 
case    being    made    out— Trial    adjourned  sine 
die,    closely    connected    case    being    tried   by 
Committing    Magistrate — Bail    granted —  No 
urgency — Orders  from    Government    not    ob- 
tained for  remanding  accused  to  jail    though 
there  was  time  to  do   so  —  High    Court    would 
not  interfere  in  revision." 

Where  an  application  for  bail  was  granted 
by  the  Sessions  Judge  on  the  ground  of  delay 
in  trial  owing  to  subsequent  closely  connected 
case  being  tried  by  the  Committing  Magis- 
trate, and  the  offence  under  which  the  accused 
wore  tried  was  non-bailable,  in  which  a  prima 
fame  o.iso  made  out  and  tha  trial  was  ad- 
journod  sino  die  at  the  request  of  prosecution. 

Held  that  though  the  delay  WAS  not  due 
to  prosecution  and  the  case  was  not  one  in 
which  bail  should  have  been  granted  but  as 
it  was  nut  a  casia  of  urgency  the  High  Court 
would  not  interfere  in  revision  as  thero  were 
no  orders  or  application  from  the  Government 
in  this  respect  for  obtaining  which  thoro  was 
sufficient  time  for  tha  prosecution  1  S.  L.  R. 
40,  Rel.  on.  [P  138  C  12] 

(b)  Criminal     P.     C  ,    S.    209  —  Duties    of 
Magistrate     —     Lengthy     cross-examination 
should    not  be  allowed  in  committal  proceed- 
ings as    Magistrate  has  to  find  only    whether 
•a  prima  facie  case  is  made  out  or  not 

Where  in  committal  proceedings  the  trial 
was  being  unduly  delayed  by  long  cross-exa- 
mination, the  Magistrate  was  not  justified 
in  allowing  long  cross-examination  of  wit- 
nesses aa  ha  had  only  to  find  whether  thero 
was  a  prima  facie  case  for  committing  to  the 
Sessions  or  not.  [P  139  C  1,  2] 

G  M.  Lobo — for  the  Crown. 

T.  G  Elphinston — for  Opponent 

Percival,  J  C.  —  This  ia  a  revision 
applicabion  by  the  Public  Prosecutor  for 
Sind  asking  this  Court  to  revise  the  order 
of  fcho  learned  Sessions  Judge,  Larkana, 
granting  bail  to  certain  persons  who  have 
been  committed  for  trial  to  the  Sessions 
Court  of  Larakana  under  S.  366,  I  P.  C 

The  facts  as  regards  bail  are  briefly 
that  these  accused,  eight  persons  in  all, 
were  committed  for  trial  to  the  Sessions 
Court  under  S  366  The  bail  application 
originally  came  before  the  Sessions  Judge 
of  Larkana  (Mr.  Dialmal  Doulatram)  on 
20th  October  1928,  and  he  passed  an  order 
1929  S/18 


refusing  to  grant  bail.  A  revision  appli- 
cation was  then  made  to  this  Court  which 
was  summarily  dismissed.  The  sessions 
case,  in  which  these  men  were  concerned, 
however,  was  delayed  owing  to  the  fact 
that  a  subsequent  connected  case  was 
brought  under  Ss.  302,  368  and  other 
sections  against  Wahidbux  Bhutto  and 
obher  persons.  The  persons  concerned  ia 
the  present  application  are  servants  of 
Wahidbux  Bhutto,  who  is  a  big  zamiudar 
and  an  M.  L.  A  Subsequently  an- 
other application  was  made  to  the  learned 
Sessions  Judge  of  Larkana,  who  is  now 
Mr  Master,  and  he  also  rejected  the  ap- 
plication on  25th  January  1929  A  fur- 
ther application  was  again  made  to  Mr. 
Master,  and  finally  in  his  order  dated 
23rd  February  1929  the  learned  Sessions 
Judge  released  those  persons  on  bail,  on 
the  ground  of  the  delay  which  was  occur- 
ring before  the  Sessions  case  against  the 
present  applicants  could  be  taken  up  ia 
the  Sessions  Court. 

Tho  learned  Public  Prosecutor  has  ap- 
plied to  this  Court  on  the  ground  chiefly 
that  the  delay  in  the  case  is  not  due  to 
the  Crown,  and  thLit,  if  those  accused  are 
allowed  to  remain  on  bail,  the  witnesses 
will  be  tampered  with  ;  para  7  of  his  ap- 
plication runs  as  follows 

"That  tha  laarnod  Judge's  order  is  utterly 
and  entirely  unjustified,  and  in  causing  and 
will  continue  to  cause  grave  prejudice  to  the 
Crown  and  is  calculated  to  defo.it  the  ends  of 
justice.  Tho  opponents  arc  tho  servants  of 
Wadoro  Wahidbux  Uhutto,  who  is  himself 
along  with  others  being  prosecuted  for  olleucea 
under  Ss.  3G8,  U02,  etc.,  I,  P,  0.  The  opponents 
and  thoir  master  have  used  and  are  continu- 
ing to  use  every  effort  to  tamper  with  the  wit- 
nesses, both  in  the  above  case  and  in  the  oaso 
now  ponding  before  the  Special  Magistrate, 
Larknna.11 

Now,  after  hearing  the  learned  Public 
Prosecutor  and  the  learned  counsel  for 
the  accused,  I  must  say,  speaking  for  my- 
self, I  should  not  have  passed  the  order 
passed  by  the  learned  Sessions  Judge  on 
23rd  February  1929  It  seems  to  me  that 
the  order  passed  by  Mr.  Dialmal  Doulat- 
ram on  20th  October  192H  so  well  ex- 
plains tho  position  that  it  is  desirable 
simply  to  quote  it  as  showing  the  ro.isons 
against  the  grant  of  bail.  He  said  in  his 
judgment  as  follows  : 

"This  is  hardly  the  stage  and  it  is  not 
the  practice  of  this  Court  to  deal  with  the 
merits  of  the  case  at  this  stage.  When,  how- 
ever, the  best  argumanta  of  tho  applicants 
rest  upon  a  consideration  of  the  merits,  some 
remarks  appear  unavoidable.  Tha  learned 
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Magistrate  has  given  reasona  that  a  prima 
facia  case  was  ma.de  out  against  the  accused 
so  that  they  bo  tried  before  this  Court,  I 
agree  with  tho  conclusion  of  the  learned 
Magistrate.  That  the  accused  are  closely  oon- 
nacjod  with  WaHidbux  Bhutto  oanaot  be 
denied.  The  accused  themselves  have  men- 
tioned in  their  statements  how  they  are  con- 
nected with  him.  That  ho  is  an  influen- 
tial zamindar  and  an  M.  L.  A  ,  also  cannot 
be  denied.  The  compUint  made  ia  that 
the  evidence  has  boon  tempered  with.  I 
am  of  opinion  that  tho  complaint  of  the 
learned  A  P  1J  appeirs  justified,  To  en- 
Urge  thu  accused  on  bill  would  ba  to  eu- 
courago  further  tampering  and  consequent 
failure  of  justiro.  Ib  19  obvious  that  the 
woman  has  nob  yet  been  produced,  The  of- 
feiicu  charged  is  a  non-bailable  one  and  al- 
though this  Court  has  considerable  discretion 
to  enUrgo  ou  bail  persons  accused  of  such 
oftencos  in  the  circumstances  of  this  case, 
discretion  will  be  wisely  exorcised  by  refusing 
tho  bail." 

Now  that  order  very  satisfactorily  dis- 
poses cf  the  whole  question,  except  as 
regards  delay  occurring  in  the  other  case 
which  ia  proceeding  against  Wahidbux 
and  others.  And  as  regards  that  case 
tho  main  argument  advanced  by  the 
learned  Public  Prosecutor  is  that  the 
delay  is  primarily  due  to  the  accused 
themselves  and  not  to  the  Public  Prose- 
cutor. After  hearing  the  Public  Prosecutor 
and  the  learned  counsel  on  the  other  side 
I  am  disposed  to  agree  with  the  learned 
Public  Prosecutor  on  this  point.  How- 
ever, at  the  same  time  we  have  to  re- 
member that  this  matter  has  now  come 
before  us  in  revision  While  therefore 
one  may  nob  accept  the  view  taken  by 
the  learned  Sessions  Judge  and  prefer 
the  view  taken  by  his  predecessor  Mr. 
Dialmal,  still  it  is  a  different  question 
when  we  have  to  decide  whether  to  ro- 
mand  these  accused  person  to  jail,  when 
they  have  been  already  enlarged  on  bail. 
I  do  not  accept  the  contention  of  the 
learned  counsel  for  the  accused  that  this 
Court  should  not  interfere  in  bail  appli- 
cations of  this  nature  except  on  an 
application  by  Government,  because 
such  cases  can  be  distinguished  from 
cases  ia  which  there  is  no  urgency, 
and  in  which  it  is  desirable  that  the 
order  of  Government  should  be  obtained. 
For  instance  one  of  the  cases  cited  was 
one  in  which  a  District  Magistrate  pro- 
posed that  certain  words  used  by  a  Ses- 
sions Judge  in  his  judgment  should  be 
expunged  Now  in  a  case  of  this  character 
there  is  no  urgency.  It  is  right  therefore 
for  the  Court  in  such  a  case  to  take  action 


only  on  a  reference  by  Government-  But 
in  bail  applications  the  position  is  dif- 
ferent. At  the  same  time  it  is  desirable 
for  the  Public  Prosecutor  to  apply  for 
the  orders  of  Government  in  cases  in 
which  there  is  sufficient  time  to  do  so- 
In  this  instance  there  was  time  for  the 
learned  Public  Prosecutor  to  obtain  the 
order  from  Government,  and  it  does  not 
appear  from  the  record  that  Govern- 
ment themselves  have  displayed  any 
special  desire  for  the  accused  to  be  re- 
remanded  to  prison.  We  know  only  thab 
the  application  isMthat  under  instructions 
from  the  District  Magistrate,  Larkana  " 
There  is  also  another  slight  difficulty 
in  this  case,  nimely  that  the  delay  thab 
is  occurring  is  in  the  cise  against  Wahid- 
bux Bhutto  and  others,  So,  assuming 
that  Wahidbux  Bhutto  and  other  accused 
ara  unduly  delaying  the  case  againsb 
them,  still  it  cannot  bo  shown  directly 
that  the  present  accused  are  responsible 
for  that  delay. 

Accordingly,  though  1  do  not  agree 
myself  with  the  view  taken  by  the 
learned  Sessions  Judge  aud  prefer  the 
view  taken  by  his  predecessor,  still,  in 
the  circumstances  of  the  present  case,  it 
is  not  desirable  to  interfere  with  hia 
order  at  present.  It  will  be  open  to  the 
learned  Public  Prosecutor,  if  he  wishes 
to  do  so,  to  take  the  orders  of  Govern- 
ment, to  apply  to  this  Court  again,  nob 
only  in  respect  of  the  present  accused 
but  also  in  respect  of  Wahidbux  in  tho 
other  case,  as  Wahidbux  is  on  bail  in 
that  case. 

One  remark  is  made  by  the  learned 
Sessions  Judge  in  his  judgment,  which, 
I  think  also  should  ba  mentioned, 
as  I  do  not  agree  with  it.  His  obser- 
vation is  : 

"Besides  tho  oonaiderations  of  the  cases- 
cited  by  Mr.  Lobo  will  not  apply  to  the  pres- 
ent oase  when  the  Sessions  case  has  been  ad- 
journed sine  die  at  the  request  of  the  prosecu- 
tion and  when  it  is  not  known  when  it  will 
be  eventually  taken  up  by  this  Court,  and 
when  there  is  an  intense  desire  on  the  part  of 
the  prosecution  to  lock  up  the  applicants  as 
under-trial  prisoners  for  an  indefinite  period," 

Now  it  seems  to  me  that  that  remark 
is  hardly  justified.  The  accused  have 
been  committed  to  the  Sessions  for  trial 
for  an  offence  punishable  under  .S.  366, 
I  P.  C.,  a  nonbailable  offence,  and  I  am 
of  opinion  that  it  is  the  clear  duty  of  the 
Public  Prosecutor  to  ask  that  they  should 
be  kept  in  prison,  unless  there  are  special 


1929 


EMPEROR  v.  WALIDINO  (Bailee,  A.  J.  C.) 


Sind  139 


reasong  why  they  should  be  released  on 
bail.  I  think  it  would  have  a  very  bad 
effect,  if  the  view  is  adopted  that,  be- 
cause an  accused  person  delays  the  trial 
of  the  case  against  him,  therefore  there 
is  reason  for  him  to  be  released  on  bail 

However,  having  regard  to  all  ths 
facts  of  this  case,  as  indicated  above,  I 
think  it  is  not  desirable  to  interfere  at 
present  with  the  order  of  the  learned 
Sessions  Judge. 

In  the  course  of  the  argument  in  this 
case,  however,  the  learned  Public  Pro- 
secutor also  drew  attention  to  the  delay 
which  was  taking  place  in  the  case 
against  Wahidbux  Bhutto,  which,  as 
indicated  above,  is  closely  connected  with 
the  present  case.  The  learned  counsel 
for  the  accused  in  this  case  argued  that 
no  reference  should  be  made  to  that  cise, 
because  the  accused  are  not  before  us  I, 
however,  do  not  agree  with  his  suggestion. 
The  two  cases  are  closely  connected,  and 
it  is  on  account  of  the  delay  which  is 
occurring  in  the  other  case  that  the 
learned  Sessions  Judge  enlarged  the 
accused  in  the  present  case.  So  it  is 
necessary  for  the  purpose  of  the  present 
application  to  consider  whether  those 
proceeJings  are  being  unduly  protracted. 
Now  the  learned  Public  Prosecutor  in  the 

course  of  his  arguments  observed  that  : 
"The  committal  proceedings  in  that  case  are 
being  protracted  beyond  all  limit.  Witness 
Ex.  34  examination-m-uhief  1521meB,  the  cross- 
examination  begins  at  about  lino  165  and  ex- 
tends up  to  lino  770,  witness  Ex.  37  exami- 
nation in  chief  is  200  linos,  cross  examination 
goes  on  to  line  1120.  The  Mukhtiarkar  of 
Tatta  was  called  as  a  formal  witness.  Exami- 
nation in  chief  ia  199  lines,  his  oross-exami 
nation  goes  on  to  line  630.  etc." 

Now  I  do  not  wish  to  express  any 
opinion  on  the  question  whether  the 
Magistrate  should  or  should  not  commit 
that  case  to  the  Sessions  That  is  a  dif- 
ferent matter  and  is  not  before  us.  But 
it  seems  to  me  that  it  is  only  right  and 
proper  to  make  a  few  observations  re- 
garding the  cross-examination  of  witnes- 
ses iu  that  case,  which,  as  indicated  above, 
is  intimately  connected  with  the  appli- 
cation which  is  now  before  us  Now  I 
have  had  considerable  experience  as  a 
Sessions  Judge  in  the  Presidency  proper, 
and  I  never  came  across  a  oase  in  which 
there  had  been  prolonged  cross-examina- 
tion in  the  Committing  Magistrate's 
Court.  It  is  hardly  necessary  to  repeat, 
what  is  well  known,  namely,  that  the 
Magistrate  an  committal  prooeedings  haa 


only  to  find  out  whether  there  is  a  prima 
facie  case  for  committing  to  the  Sessions 
or  whether  there  is  no  prima  facie  case. 
I  am  of  opinion,  that,  for  the  purpose  of 
finding  whether  there  fs  a  prima  facie 
case  or  not,  it  is  not  necessary  to  extend 
the  cross  examination  of  a  witness  to  750 
lines  or  so.  It  appears  to  be  a  speciality 
of  Sind  that  committal  proceedings  are 
treated  almost  as  a  regular  trial,  ;iad  the 
proceedings  are  very  greatly  protracted 
It  seems  to  me  that  this  long  cross  ex- 
amination of  the  witnesses  in  the  com- 
mittal preceedings  against  Wahidbux 
cannot  be  justified.  In  the  committal 
proceedings  the  Magistrate  has  simply 
to  find  whether  there  is  a  prima  facie 
case  for  committal  or  not  I  think, 
therefore,  that  the  learned  Magistrate 
will  be  well  advised  to  prevent  any  fur- 
ther cross-examination  which  will  not 
help  him  in  arriving  at  the  simple  deci- 
sion at  which  he  has  to  arrive,  namely 
whether  there  is  a  prima  facie  case  for 
committal  or  not  With  these  remarks, 
I  would  dismiss  the  application 

Barlee,  A  J.  C  — I  would  reject  this 
application  for  two  reasons:  firstly,  1  think 
that  we  must  be  careful  not  to  weaken 
the  rule  laid  down  in  the  case  of  Emperor 
v.  Shah  Nawaz  Bachal  (1),  that  when  a 
District  Magistrate  is  dissatisfied  with 
an  order  made  by  the  Court  of  Sessions, 
his  proper  course  is  to  communicate  with 
the  Local  Government  so  that  the  High 
Court  may  be  moved  in  the  regular  way. 
It  is  true  that  in  exceptional  circum- 
stances, we  have  power  to  interfere  what- 
ever the  source  of  our  information,  and 
at  first,  when  I  saw  the  pipers  of  this 
case  I  thought  that  this  was  perhaps  a 
case  where  interference  would  be  justified 
Bail  matters  are  often  urgent  and  irrepar- 
able damage  may  be  caused  to  the  public 
interests  by  an  ill  advised  order  of  release. 
But,  on  looking  into  the  facts,  I  am  not 
convinced  of  the  urgency  of  the  matter 
The  order  complained  of  was  made  on 
23rd  February  and  it  does  not  appear  to 
me  that  any  particular  effort  has  been 
made  to  treat  the  oase  as  urgent  Fur- 
ther the  accused  have  been  at  large  for 
four  weeks  and  I  think  no  real  damage  is 
likely  to  occur  at  this  stage  if  the  ac- 
cused are  not  locked  up  again  They  have 
had  time  to  approach  the  prosecution 
witnesses  ;  and  in  any  case,  whether 
they  are  in  prison  or  free,  the  defence 

(1)  [1907]  1  8.  L.  R.  40. 
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will  have  no  difficultly  in  tampering  with 
the  witnesses  if  they  are  open  to  influence. 
It  does  not  appear,  theu,  that  the  help  of 
this  Court  is  so  urgently  required  as  to 
justify  departure  from  the  ordinary  rule. 

My  sdcond  and  principal  reason  is  that 
it  seems  to  me  inequitable  to  insist  on 
locking  up  these  accused  while  the  man, 
wbo  is  said  to  be  their  leader,  anrl  who  ii 
accused  of  a  much  more  serious  offence  is 
on  bail.  It  is  true  that  a  priraa  facie  case 
has  been  made  out  agains1;  these  accused 
while  Wahid bux  is  still  before  the  Com- 
mitting M'igisfcrato.  But  this  is  scarcely 
a  ground  for  a  distinction  between  the 
cases,  as  the  law  permits  and  even  directs 
the  arresfc  of  persons  accused  of  serious 
crime  save  in  exceptional  circumstances, 
and  does  not  wait  for  a  prima  facie  ciae 
to  be  made.  I  find  it  hard  to  distinguish 
against  the  agents  in  favour  of  the  prin- 
cipal and  I  feel  that  it  would  be  inequit- 
able to  treat  them  differently.  It  cannot 
be  that  they  are  more  likely  to  tamper 
with  evidence  and  the  only  possible 
ground  for  distinction  which  I  can  think 
is  that  they  may,  but  he  cannot  possibly, 
disappear  But  this  is  not  a  reason  put 
forward  by  the  learned  Public  Prose- 
cutor. I  would  say,  however,  that  whilst 
I  can  find  no  reason  for  making  this  case 
an  exception  to  the  rule  in  Shah  Nawaz 
Wd.  Bachal  I  do  not  wish  it  to  be  under- 
stood that  I  agree  with  the  order  of  the 
learned  Sessions  Judge,  This  case  and 
its  companion  case  against  Wahidbux 
Bhutto  are  very  important  from  a  public 
point  of  view,  and  it  must  be  recognized 
that  the  police  have  had  to  contend  with 
very  great  difficulties.  In  such  circum- 
stances Magistrates  and  Sessions  Judges 
should  recognize  difficulties  of  prosecu- 
tion and  should  avoid,  if  possible,  adding 
to  them  I  therefore  agree  with  the 
order  proposed  by  the  learned  Judicial 
Commissioner 

M.N./R.K.         Application  dismissed. 
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Nenomul  Jiamal — Plaintiff. 
v. 

Chandumal    Assanmal    and    others  — 
Defendants. 

Suit  No.  790  of  1927,  Decided  on  26th 
February  1929. 


*  (a)  Limitation  Act,  Art.  116  —  Mort- 
gagor promising  to  pay  interest  every  month' 
— Mortgage-deed  providing  that  on  failure- 
to  pay  iuch  interest  mortgagor  shall  pay 
principal  and  interest  before  expiry  of  mort. 
gage  period  whenever  mortgagee  would 
demand — Cause  of  action  arises  from  de- 
fault to  pay  monthly  interest  and  not  at  ex- 
piry of  mortgage  period — Limitation  Act 
Art.  75. 

Where  in  a  mortgage-deed  the  mortgagor 
promises  to  pay  interest  at  the  end  of  every 
month  and  tho  docd  further  provides  that  in 
case  of  default  to  pay  such  interest,  the  mort- 
gagor shall  return  the  principal  as  well  as 
interest  before  the  expiry  of  tho  mortgage 
period,  whenever  the  creditor  would  demand 
the  same,  the  cause  of  action  arises  on  the 
day  on  which  default  in  paying  monthly  in- 
terest: isjnada  and  time  runs  from  that  day 
and  not  whan  the  mortgage  period  expires: 
A.  1.  R.  1927  Smd  151,  not  Appr.\  9  S.  L.  R+ 
90,  Expl.,  1  S.  L  n.  252;  8  S.  L.  ft.  63,  37  All. 
400  (F.B.);  A.  J  11.  1921  All.  290,  A.  I.  R. 
1923  All.  1  (F.B  J;  A.  I.  R.  1925  All.  499,24  Cal. 
231;  A.  I.  R.  1926  Cal.  739;  Hemp  v.  Girland', 
(1842)  4  Q.  73,  519,  Reeves  v,  Butcher,  (1891> 
2  Q  B.  D.  503,  Rfl.  on,  39  Mad.  991,  A.  J.  R. 
1920  Mad  100,  not  Foil  ;  A.  I.  R.  1928  Mad. 
705,  Appr.  [P  144  C  2] 

(b)  Limitation  Act —Interpretation, 
There  is  no  warrant    for    importing  into  the- 

Limitation  Act  the  provisions  of  a  special 
English  statute  of  limitation  such  as  Ss,  3  and 

4,  Real  Property  Lira.  Act,  1833        [P  143  C  2] 

(c)  Limitation  Act,     Art.  75— Mere  laches- 
on  mortgagee's  part  in  instituting  suit  is  not 
proof  of  waiver — Transfer    of  Property  Act, 

5.  112. 

More  laches  on  the  part  of  the  mortgagee 
in  not  selling  tho  mortgaged  property  or 
instituting  a  suit  for  the  recovery  of  the 
amount  duo  to  him  within  tho  panod  of  limi- 
tation, is  not  tantamount  of  waiver  and  the- 
mortgagee  has  to  prove  express  waiver  5  C*?. 
97,  Foil.  [P  144  C  2] 

Tulsidas  Ammamual — for  Plaintiff. 

O.  A.  Kikla—tor  Defendants. 

Judgment, — The  only  plea  raised  in 
this  suit  is  one  of  limitation.  The* 
mortgage  bond  executed  by  defendants  L 
to  6  in  favour  of'one  Amanmal  is  dated 
6th  May  1920  It  provides  inter  alia  as- 

follows: 

"  (We  have)  settled  the  interest  thereof 
i.  e.  Ri.  100  at  the  rate  of  one  rupee  per  cent 
per  month.  We  shall  pay  this  interest 

monthly and   return   the     principal' 

amount    in    12   months'   time If   we 

continue  to  pay  the  interest  punctually  as 
agreed  upon  then  the  creditor  will  remit  us 
four  annas  par  cent,  per  month,  out  of  the 
Interest.  But  if  we  fail  to  pay  it  at  the 
stipulated  time,  then  the  creditor  is  not 
bound  to  give  us  any  discount  nor  shall  we 
claim  it.  If,  however,  we  do,  then  such 
claim  on  our  part  is  and  will  remain  void! 
and  ineffectual  and  we  shall  return  the  prin- 
cipal and  interest  amount  before  the  expiry 
of  12  months  whenever  the  creditor  above- 
named  will  demand  the  frame." 
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By  a  deed  of  assignment  dated  21 0t 
May  1921,  Amanmal  assigned  his  rights 
in  the  mortgage-deed  to  one  Jiamal. 
Jiamal  is  dead,  and  his  son  is  the  plain- 
tiff. He  has  sold  the  property  in  ex- 
ercise of  the  express  power  of  sale  given 
to  the  mortgagee  under  the  deed  of  mort- 
gage, and  has  now  filed  this  suit  for 
recovery  of  the  deficit  resulting  there- 
from, but  has  limited  his  claim  to  a  sum 
of  Rs  5JOOO  only.  Defendants  2  to  6 
have  been  given  up  as  they  have  been 
adjudicated  as  insolvents. 

The  defence  of  defendant  1,  who  is  the 
only  defendant  on  the  record  is  that  as 
there  was  a  failure  to  pay  interest  in  the 
very  first  month,  the  whole  amount  be- 
came payable  at  once,  and  that  therefore 
under  Arts.  65,  66,  69  and  BO,  whichever 
Article  may  bo  applicable,  read  with 
8  116,  Lim.  Act,  this  suit  should 
have  been  brought  within  six  years 
of  the  date  on  which  the  amount 
became  payable  under  the  mortgage 
bo  ad,  that  is  to  say,  on  or  about  21st 
June  1026,  and  as  the  plaint  is  dated 
5fch  May  1927,  the  plaintiff's  claim  is 
barred  by  limitation.  Mr  Tulsidas  baa 
relied  upon  the  case  of  the  Official  Re- 
ceiver v.  Hussain  Lai  Mahomed  (l)  in 
support  of  his  contention  that  notwith- 
standing such  failure  to  pay  interest  the 
period  of  limitation  commenced  to  run 
from  the  expiry  of  12  months  when  the 
amount  was  made  repayable.  In  that 
case  the  mortgage-deed  inter  alia  pro- 
vided as  follows. 

11  1  shall  repay  tho  principal  amount  within 
two  years  and  the  creditor  shall  receive  the 
same  when  I  do  so  ....  Bub  if  I  fail  to 
pay  tho  fixed  interest  in  any  month  punctu- 
ally at  the  stipulated  time  as  above,  then 
there  will  be  a  breach  of  this  promise,  and  in 
that  event  I  shall  pay  back  all  tho  money 
together  with  interest  in  respect  of  which  de- 
fault is  made  when  he  demands  even  before 
the  expiry  of  the  above  period." 

My  learned  brother  Lobo  who  tried 
that  case  held  on  the  evidence  that  in- 
terest had  been  paid  up  to  a  certain  date, 
that  such  payment  revived  limitation 
under  S.  20,  Lim.  Act,  and  that  the  suit 
was  therefore  within  time.  He,  however, 
made  certain  obiter  dicta  which  are  in 
favour  of  the  plaintiff.  With  all  res- 
pect I  am  not  prepared  to  agree  with  the 
view  taken  by  him.  The  learned  Judge 
seems  to  have  proceeded  upon  certain 
passages  appearing  in  the  judgments  off 

(1)  A,  I.  R,  1927  Bind  151. 


Pratt,  J.  C.  and  Cronch,  A.  J.  C.  in  the 
case  of  Vishindas  Vadhuram  v.  Hotomal 
Ditomal  (2)  but  in  my  opinion  those 
passages  have  no  application  and  that 
case  as  also  the  priqr  rulings  of  this 
Court  on  which  it  proceeded  support  the 
contrary  view. 

The  earliest  reported  case  is  that  of 
Jethanand  v  Lalamal  (3).  That  was  a 
case  of  an  instalment  decree  which 
provided; 

"  If  the  defendant  fails  to  pay  any  instal- 
ment, then  he  shall  pay  the  whole  balance 
at  once  ....  But  it  shall  bo  optional  to 
the  plaintiff  to  recover  tho  entire  amount  at 
once  nr  by  instalments  if  there  is  default  in 
payment  of  any  instalment." 

Crouch,  A  J.  C.,  in  delivering  the  ]udg- 
menfc  of  the  Bench  said: 

"  Mr,  Bupohand  contends  that  tho  cases 
relied  on  by  the  lower  Court  do  not  cover 
the  caso  where  a  creditor  has  a  clear  option 
given  him  by  the  decree.  But  as  pointed  out 
in  Jadabchandra  Baksh  v.  Bhairab  Chand- 
rai  Chuclcerbutty  (4),  no  distinction  can  be 
drawn  between  a  caso  in  which  it  is  provi- 
ded that  on  under  payment  of  an  instalment 
the  wholo  amount  shall  become  duo  and  in 
which  it  is  provided  that  on  non-payment 
of  an  instalment  the  whole  amount  may 
be  claimed,  The  proviso  being  for  the  bene- 
fit of  tho  creditor  the  presumption  is  that  he 
does  nob  waive  it,  and  tho  defendant  may 
well  consider  the  whole  amount  to  bo  duo 
from  the  timo  the  creditor  has  a  right  to 
enforce  if.  see  Hemp  v.  Garland  cited  in 
Sitab  Chand  Nahar  v.  Hyder  Malla  (5)." 

In  Kimatrai  v.  Wadero  Sher  Maho- 
med (6),  the  instalment  mortgage  bond 
in  suit  contained  a  clause  in  the  follow- 
ing words: 

"  If  I  make  any  default  I  will  be  liable  to 
pay  tho  remaining  amount  at  once  and  even 
then  it  will  be  in  the  power  of  the  mortgagee 
to  let  the  money  remain  with  me  or  not." 

It  was  contended  before  the  Court 
that  the  last  words  "even  then  it  will 
be  in  the  power  &o."  amounted  to  an 
independent  contract  for  the  recovery 
of  the  instalments  as  previously  pro- 
vided in  addition  to  the  optional  con- 
tract for  the  payment  of  tho  whole 
amount  in  default  of  payment  of  the  in- 
stalment. This  contention  was  nega- 
tived on  the  ground  that  clear  words 
would  be  necessary  to  establish  such  a 
contract  and  it  was  held  that  the  date 
of  default  in  payment  of  the  instalment 
was  the  starting  point  of  limitation 
under  8.  75,  and  that  mere  abstinence 


1915]  9  S.  L.  B.  90=31  I.  0.  179. 
1907]  1  B.  L.  B.  952. 
1904]  3lOal.  297. 
1897]  21  Gal.  281=1  G.  W.  N.  229. 
[1911]  8  8.  L.  B.  69=25  I.  0.  938. 
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on  the  part  of  the  creditor  not  to  sue 
was  not  proof  of  waiver  so  as  to  affect 
limitation.  la  Vishindas  v.  Hotomal 
(2)  the  agreement  provided  as  follows: 

11  The  agreement  ja  that  within  12  months 
from  this  day  we  shall  repay  the  principal 
amount  to  the  lender.  Interest  on  the  above 
sum  IB  fixed  at  the  rate  of  eight  annaa  per 
mensem  from  today  ....  If  we  fail  to  pay 
interest  in  any  month,  then  we  shall  pay  the 
creditor  two  months'  interest  together.  Should 
we  fail  to  pay  the  principal  sum  on  due  date 
as  stipulated  above,  or  monthly  interest,  or 
two  months'  interest  together  to  the  creditor 
then  in  that  case  the  creditor  aforesaid  is  at 
liberty  to  file  a  suit  immediately  and  to  re- 
cover the  whole  of  the  above  amount  with 
interest  at  the  rate  of  one  per  cent  per  men- 
sem until  satisfaction.  " 

The  learned  Judges  held  that  time 
began  to  run  when  the  default  was  made 
in  the  payment  of  interest,  and  that  the 
•clause  which  gave  the  creditor  liberty  to 
file  a  suit  in  no  way  affected  the  question 
Pratt,  J.  C  pointed  out  that  if  the  stipu- 
lation as  to  default  were  so  worded  that 
it  does  not  come  into  operation  unless 
and  until  the  obligee  elects  to  enforce  it, 
then  there  is,  as  pointed  out  in  Kimatrai 
v  Waderao  Sher  Mahomed  (6)  an  ^alter- 
native contract  But  the  phrases  "  is  at 
liberty  to  file  a  suit  for  the  whole 
Amount  "  and  the  like  do  not  impose  any 
election.  They  merely  imply  that  the 
whole  amount  is  payable  on  demand  and 
no  distinction  can  be  drawn  between  the 
phrases  "  may  be  sued  "  and  "  sball  be- 
come due  "  Grouch,  A.  J.  G.  said  : 

11  It  matters  not  by  what  form  of  words  the 
right  to  immediate  payment  of  the  principal 
in  default  of  payment  of  an  instalment,  or  of 
interest,  is  conferred.  Every  creditor  haa  an 
option  to  file  a  suit  and  within  certain  limits 
to  select  his  own  time  for  filing  it.  The  test 
whether  or  not  the  period  of  limitation  begins 
to  run  is  has  the  payee  or  obligee  a  right  to 
file  a  suit  forthwith  for  the  principal  remain- 
ing due  if  he  BO  chooses  ?  " 

It  is  no  doubt  true  that  the  learned 
A.  J  G.  further  observed  as  follows  : 

"  It  would  of  course  he  quite  easy  to  draw  a 
bond  in  such  form  that  the  creditor  would  not 
get  an  immediate  right  to  sue  for  the  principal 
unless  ho  elected  to  do  BO  " 

and  illustrated  his  observation  by 
flaying  : 

"  Thus  in  the  event  of  interest  being  in 
arrears  for  two  months  the  creditor  shall  be 
on  liberty  to  serve  on  the  debtor  a  written 
notice  calling  on  the  debtor  to  forthwith  pay 
the  whole  principal  and  interest  then  due, 
and  on  such  notice  being  served,  the  whole 
principal  and  interest  shall  become  due.  " 

Now  there  can  be  no  doubt  that  it  is 
open  to  the  parties  to  provide  by  their 


agreement  that  even  in  the  event  of 
failure  by  one  of  them  to  pay  interest  on 
the  due  dates,  the  principal  amount  shall 
not  be  payable  at  once  until  and  unless 
something  further  is  done  on  the  nature 
of  un  exercise  by  the  party  who  is  nob  at 
default  of  his  right  to  put  an  end  to  the 
contract  and  to  call  for  tbe  payment  of 
money  on  such  default.  But  there  is  no 
provision  in  the  present  case  in  that 
behalf,  nor  was  there  any  in  the  case  of 
Vishindas  Vadhuram  v.  Hotomal  Dito- 
mal  (2). 

The  cases  decided  by  this  Court  were 
governed  by  different  articles  of  the 
Limitation  Act.  Jethanand  v.  Lai 
Mahomed  (3)  was  a  case  of  an  instalment 
decree  falling  within  Art  179  of  tbe  Acb 
of  1877  corresponding  to  Art  182  of  the 
present  Act  :  Kimatrai  v.  Wadera  Sher 
Mahomed  (6)  was  a  case  of  a  mortgage- 
bond  providing  for  payment  of  the  amount 
due  by  instalments  and  governed  by  Art. 
132,  Lim  Act  •  Vishindas  Vadhuram  v. 
Hotomal  (2)  was  again  a  case  of  a  bond 
providing  for  payment  of  interest  at  cer- 
tain stated  terms  and  making  the  whole 
payable  on  failure  to  pay  interest  and 
was  treated  as  falling  under  Art,  65  or 
66  or  68.  But  in  all  these  cases  tbe 
same  principle  was  applied  for  determin- 
ing the  starting  point  of  limitation 

The  view  taken  by  this  Court  seems  to 
be  in  accordance  with  that  taken  by  the 
Allahabad  and  Calcutta  High  Gourts  .  cf. 
Gayadin  v.  Jhamanlal  (7),  Pancham 
v.  Assar  Hussain  (fl),  both  cases  of  instal- 
ment mortgage-bonds  under  Art.  132, 
Lim.  Act  :  Shib  Dayal  v.  Meherlan  (9), 
(a  case  of  a  mortgage-bond  providing  for 
immediate  payment  of  money  on  failure 
to  pay  interest  and  governed  by  Arts.  60 
and  116,  Lim  Act). 

Kanhai  v.  Amnt  (10)  (a  case  of  instal- 
ments under  Art  75,  Lim.  Act).  Sitab- 
chand  Nahar  v.  Hyder  Malla  (5),  and 
Jagdeosiny  v  Balgovind  (11)  (cases  of 
mortgage-bond  providing  for  payment  of 
the  amount  on  default  of  payment  of 
interest  regularly  under  Art.  132,  Lim. 
Act).  Ealicharan  Boy  v.  Mohesohander 
Ghosh  (12)  (an  instalment  decree  under 
Art.  182,  Lim  Aofc). 

(7)   [1915]  37  All.  403=28  1.0.  910-13  A.LJ. 

510  (P.B.). 

(6)  A.I.R.  1921  All,  296=343  All,  596, 
(9)  A.I.R.  1923  All.  1=45  All.  27  (F.B.). 

(10)  A.I.R.  1925  All.  499=47  All.  552. 

(11    [1909]  2  I.G.  659. 

(12)  A.I.R.  1926  Gal.  789=53  Gal.  277. 
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The  leading  English  case  oa  this  poiab 
and  which  appears  bo  have  been  relied 
upon  in  most  of  the  above  oases  is  that 
of  Hemp  v.  Garland  (13),  where  it  ia 
said  : 

11  If  he  (bhe  plaintiff)  chose  to  wait  till  all 
the  instalments  became  due,  no  doubt  ho 
might  do  ao  ;  but  that  which  was  optional  on 
the  part  of  the  plaintiff  would  not  affect  tho 
right  of  the  defendant,  who  might  well  con- 
aider  the  action  as  accruing  from  the  timo 
that  the  plaintiff  hid  a  right  to  maintain  it. 
The  Statute  of  Limitation  runs  from  tho  time 
the  plaintiff  might  have  brought  his  action, 
unlesi  he  waa  subject  bo  any  of  the  disabilities 
specified  in  tho  Sbatuto.  " 

This  case  wa,<3  followed  in  Beeves  v. 
Butcher  (14),  and  is  accepted  as  good  law 
in  England  up  to  this  day  :  see  Hals- 
bury'a  Liws  of  England  p.  94. 

The  Madras  High  Court  has  taken  a 
somewhit  different  view.  In  Narana  v. 
Ammani  Amma  (15),  the  hypothecation 
bond  sued  upon  provided  that  interest 
due  on  the  amount  of  Rs.  200  at  tho  rato 
of  6J  per  cent,  per  annum  should  be  paid 
on  1st  November  of  every  year  commen- 
cing from  1st  November  1889,  and  that 
the  principal  amount  should  be  paid  on 
1st  November  1899,  with  interest  due  for 
the  previous  year  ;  and  that  in  the  event 
of  default  of  the  mortgagor  in  tho  pay- 
ment of  interest  in  any  year  or  of  the 
principal  on  tho  dates  specified  therein, 
the  mortgagor  should  pay  the  principal 
sum  together  with  interest  at  12  per 
cent,  per  annum  from  the  date  of  default 
till  the  date  of  payment  without  raising 
the  plei  of  future  instalments  on  the 
liability  of  the  mortgaged  property. 
There  was  default  in  payment  of  interest 
in  1896  and  in  subsequent  years,  and  the 
suit  was  filed  on  10th  October  1922.  It 
was  held  that  the  suit  was  not  barred  by 
limitation.  Seshagiri  Ayyar,  J  ,  said  at 
p.  985  : 

"  It  is  well  settled  principle  of  law  that  no 
one  is  obliged  to  take  advantage  of  a  forfei- 
ture, S.  4,  3  &  4  Will.  4,  Chap.  27.  Thia  rule 
has  been  applied  to  cages  providing  a  right  of 
entry  on  a  forfeiture  ;  and  it  has  been  hold 
that  the  landlord  should  not  be  compelled  to 
take  advantage  of  the  forfeiture  clause,  ao  as 
to  make  limitation  run  against  him,  if  he  does 

(18)  [1842]  4  Q.B.  519=7  Jur,  302=3  G.  &  D. 
402=12  L.J.Q.B.  134=02  B.R,  423=114 
E.B.  994. 

(14)  [1891]    2   Q.B,   503=60   L.J.Q.B,  G19=»39 

W,R,  626=65  L.T.  329, 

(15)  [1916]    39  Mad.   981=31    M.L.J.    865=4 
M.tj.W.    77=35    1,0.    418=(1916)   2   M, 
W.N.  125. 


not  choose  to  avail  himaelf  of  it  .  Astlcy  v. 
Earl  of  Essex  (16). 

In  a.  later  case,  Sir  George  Jessel,  M,  R. 
who  decided  the  case  just  quoted  'used 
some  very  forcible  language  against  the 
contention  to  accelerate  limitation.  In 
Governors  of  Magadalen  Hospital  v. 
Knotts  (17)  the  learned  Master  of  the 
Bolls  says  : 

"Tha  mere  statement  of  such  a  proposition 
waa  shocking  to  one's  intellectual  perception 
when  one  considered  for  what  objects  the 
Statute  of  Elizabeth  was  enacted." 

It  was  also  pointed  out  that  a  benefit 
secured  to  the  creditor  should  not  be 
availed  of  by  the  debtor  when  the  for- 
mer does  not  want  it  No  doubt,  ia 
Beeves  v.  Butcher  (14)  and  Hemp  v 
Garland  (13)  a  different  view  was  taken 

.     .  It  is  most    probable    that    the 

language  of  Art.  75,  Lim.  Act,  was 
borrowed  from  this  judgment  Banning 
on  Limitation  points  out 

"that  thia  decision  does  not  consider  tha 
principle  that  no  one  ought  to  be  forced  to 
take  advantage  of  a  forteibure.  Whatever  may 
ba  the  effect  of  the  learned  Ohiof  Justice's 
view  regarding  the  construction  of  Art,  75, 
Lim.  Act,  we  see  no  reason  for  not  giving  the 
language  of  Art.  132  ita  plain  and  natural 
significance." 

This  case  was  followed  in  Velhappa 
Chettiar  v.  Venkatasubbarayulu  Naidu 
(18).  With  all  respect,  I  can  find  no 
warrant  for  importing  into  the  Limi- 
tation Act  tho  provisions  of  Ss.  3 
and  4,  Keal  Property  Lim.  Act.  1833,  3 
and  4  Will.  c.  27,  which  deal  with  a 
different  set  of  circumstances.  S  3  inter 
alia  declares  that  : 

"where  a  person  claiming  the  land  or  rent 
(referred  to  therein)  or  tho  person  through 
whom  ho  claims  shall  have  become  entitled  by 
reason  of  a  forfeiture  or  breach  of  condition 
then  such  right  shall  be  deemed  to  have  first 
occurred  when  such  forfeiture  was  incurred 
or  such  condition  was  broken." 

Then  follows  S  4  which  provides  in 
express  terms  that  : 

"wboro  the  advantage  of  forfeiture  is  not 
taken  by  the  remainderman,  than  ho  shall 
have  a  new  right  when  his  estate  comes  into 
possession." 

In  Astley  v.  Earl  of  Essex  (16),  S.  4,  3 
and  4  Will,  o.  27  was  held  to  extend  to 
forfeitures  which  operate  to  accelerate  an 
estate  under  a  conditional  limitation  as 
well  as  to  forfeitures  of  which  the  heirs 
at  law  only  can  take  advantage.  This 

(1C)  [1874]    18   Esq.    290=22   W.  R.    620=13 
L.J.  Oh.  817=30  L.T.  485. 

(17)  [1876]  5  Gh.  D.  175. 

(18)  A,  I.  R.  1926  Mad.  160=49  Mad.  403. 
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case  proceeded  on  the  construction  and 
underlying  object  of  the  section. 

I  think  it  is  a  dangerous  principle  to 
follow,  to  import  into  Limitation 
Act  express  provisions  contained  in  a 
Special  English  Statute  of  Limitation 
relating  to  actions  of  real  property  which 
have  no  application  oven  in  England  to 
actions  of  a.  similar  nature  to  that  in 
suit,  and  more  .so  where  S.  112, 
Transfer  of  property  Act  which  deals 
with  waiter  of  forefeiture  contemplates 
certain  ovorb  acts  being  done  by  the 
lessor  and  not  more  laches  as  evidence  of 
waiver. 

With  regard  to  the  case  of  Governors 
of  Magdalen  Hospital  (17),  ifc  is  sufficient 
to  observe  that  the  judgment  in  that 
case  was  reversed  by  the  Court  of  ap- 
peal President  of  the  Governors  of  the 
Magdalen  Hospital  v.  Knotts  (19).  The 
ruling  in  Narha  v  Ammani  Amma  (15) 
does  not  also  appear  to  have  found  fav- 
our with  Ramesam,  J  ,  in  Mukyaprana 
Bhatta  v.  Kelu  Nambiyar,  AIR.  1928 
Mad.  705  at  p.  707,  where  his  Lordship 
has  said  : 

11  ...  bub  there  ia  another  group  of  cases 
whera  without  the  usa  of  such  phrases,  it 
was  said  the  rnortgagoe  hay  got  an  option  to 
take  advantage  of  the  default  clause.  Thoy 
are  for  example  Narha  v.  Amman*  Annna  (15), 
and  P.  P.  .B.  Kunjunna  Nair  v,  Kunjunna 
Nair  (20)  (a  case  of  ohit  fund).  These  are  in 
conflict  with  fcho  decisions  in  Gaya  Inn  v. 
J  human  Lai  (1)  and  Sitab  Chand  v,  J  filler 
Holla  (5).  I  am  inclined  to  agree  with  the 
Allahabad  alnd  Calcutta  dooiaion  and  diasanfc 
from  the  decisions  of  thia  Court 

If  analyzed,  the  agreement  in  suit 
amounts  to  nothing  more  than  this  :  that 
the  mortgagee  agrees  with  the  mortgagor 
that  he  will  not  claim  repayment  of  the 
amount  advanced  for  a  period  of  12 
months  provided  the  interest  accruing 
due  is  paid  every  month.  But  if  there 
is  default  in  payment  of  such  interest, 
the  agreement  is  broken,  and  there  is  no 
obligation  upon  the  mortgagee  not  to 
demand  repayment  of  the  money  up  to 
the  expiry  of  the  stipulated  period,  and 
the  amount  becomes  payable  on  demand, 
and  its  payment  may  bo  enforced  at  any 
time  thereafter  at  the  desire  of  the  mort- 
gagee. As  so  stated,  to  me  there  appears 
to  be  no  difference  between  this  agree- 
ment after  a  default  has  been  made  in 
the  payment  of  interest  and  a  promissory 


(19)  [1879)  4  A.  0.  324. 

(20)  [1911]  1  M.  W,  N.  79=3  I.  C. 
L.  T.  36. 
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note  or  other  agreement  to  pay  in  the 
very  first  instance  the  amount  on  dem- 
and. There  can  be  no  doubt  that  in  the 
case  of  an  ordiniry  agreement  providing 
for  payment  on  demand,  time  runs  from 
the  date  of  the  agreement  and  not  from 
the  date  of  demand.  Ipso  facto  where  the 
condition  on  which  the  mortgagee  has 
agreed  to  allow  time,  namely,  the  regu- 
lar payment  of  interest  is  broken  the 
amount  due  becomes  p.iyableon  demand 
and  time  runs  from  that  date,  Ifc  is  not 
necessary  for  mo  to  develop  this  point 
further,  as  whatever  may  bo  the  view 
ontertajned  by  ofcher  High  Courts,  I  am 
bound  by  the  decisions  of  this  Court 
given  on  its  appellate  side. 

I  am  not  able  to  distinguish  either  the 
present  case  or  the  case  of  the  Official 
Receiver  v.  Tlossain  Lalmahomed  (l) 
from  Lhat  of  Vishindas  Wadhuram  v. 
Hotomal  Ditomal  (2)  and  I  hold  thafc 
time  commenced  to  run  from  the  date  of 
default.  As  the  present  case  does  not 
fall  within  the  purview  of  Art.  75,  Lim. 
Act,  the  question  of  waiver  hardly 
arises.  But  even  if  that  article  were 
applied,  there  was  aa  obligation  on  the 
plaintiff  to  prove  express  waiver,  and  as1 
said  in  Cheni  Bash  Shaha  v.  Kodum 
Mundul  (21)  waiver  and  laches  are  not 
convertible  terras.  Mere  laches  on  the1 
part  of  the  mortgagee  in  not  selling  the 
mortgaged  property  or  instituting  a  suit 
for  the  recovery  of  the  amount  due  to 
him  within  the  period  of  limitation  is 
not  tantamount  to  waiver. 

In  the  course  of  evidence  of  Amanmal 
it  transpired  that  he  admitted  having 
received  interest  for  a  number  of  months 
though  such  payment  was  not  expressly 
pleaded  as  reviving  limitation  under  S. 
20  of  the  Act,  I  adjourned  the  hearing  to 
today  to  enable  Amanmal  to  inspect  his 
books  and  to  state  what  interest,  if  any, 
had  been  paid  to  him.  I  understand  from 
Mr  Tulsidas  that  the  last  date  on  which 
any  interest  was  paid  was  3rd  and  4th 
January  1921.  Assuming  therefore  that 
the  cause  of  action  arose  on  that  date 
the  plaintiff's  suit  is  statute  barred  hav- 
ing been  tiled  six  years  and  four  months 
after  that  date. 

I  accordingly  dismiss  this  suit  with 
costs 

S  N./E.K.  Suit  dismissed. 

(21)   [1880]  5  Gal.  97. 
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BARLEE,  J  C.,  AND  ASTON,  A.  J.  C. 

Mir  Ahmad   Shah    Sikandar  Shah — 
Accused — Applicant, 
v. 

Emperor — Non- Applicant. 

Criminal  Revn  Appln.  No.  73  of  1929, 
Decided  on  26th  June  1929,  from  an 
order  of  Judicial  Commissioner,  in 
Sessions  Care  No  45  of  1928. 

(a)  Criminal  P.  C  ,  Si.  301  and  302— Ver- 
dict of  jury — Inference  from  verdict  of  "  not 
guilty  "  is  that  offence  of  accused  is  not 
established. 

Tho  ouly  Jegitimatfl  inference  to  bo  drawn 
from  a  verdict  of  "  nob  guilty  "  is  that  m  tba 
opinion  of  fchn  majority  of  tho  jury  it  is  not 
established  that  tho  aroused  committed  tho 
oifonre  with  which  he  wag  charge!.  Tho 
vordict  caunot  bo  construed  in  any  other  way. 

[P  llrj  C  2] 

#(b)  Criminal  P,  C,,  S.  308 -Entry  that 
accused  should  not  be  retried  amounts  to 
acquittal — In  order  under  S,  308  Judge  can- 
not pass  remarks  implying  guilt  of  accused. 

Section  308  provides  that  making  entry  to 
ohe  effect  that  the  -iccusud  should  not  bo  re- 
tried amounts  to  an  acquittal,  In  an  order 
under  S.  308  tho  Judgo  cannot  pass  remarks 
implying  the  guilt  of  tho  accused.  Ev^ry 
accused  is  pradiimod  to  bj  innocent  until  ho  19 
strictly  pruvod  to  bo  guilty 

[I3  H,jC  2  ,    L1  11(3  C  1J 

Nadirbeg  K  Mirza  -for  Applicant 

C.  Lolo—  for  the  Grown. 

Aaton,  A.  J.  C. — This  ig  an  applica- 
tion for  bho  revision  of  an  older  passed 
by  tlie  learned  Judicial  Commissioner  in 
the  case  of  The  Crown  v.  Mir  Ahmed 
Shah,  son  of  Sikander  Shah  (Sessions 
Cage  15  of  1928). 

The  applicant  Mir  Ahmed  Shah  was 
tried  by  a  Judge  and  ]ury  on  a  charge  of 
having  committed  an  offence  under 
S.  330,  1  P.  C  ,  viz.  tho  offence  of  causing 
hurt  in  order  to  extort  a  confession 

The  ]ury  by  a  majority  of  seven  to  two 
brought  in  a  verdict  of  "  not  guilty.  " 

Tho  Judge  disagreed  with  tho  majority 
and  discharged  the  jury  and  remanded 
the  accused  on  bail. 

On  14th  March  1929,  the  learned  Judge 
passed  the  following  order  under  S.  308, 
Criminal  P  C. 

Finding  .  "  I  am  personally  of  opinion  that 
tho  accused  Mir  Ahmed  Shah  Wd.  Sikander 
Shah  is  guilty  of  the  offonca  charged  nnmely, 
the  offence  under  S  330,  I.  P.  G.  I  have  there- 
fore carefully  considered  whether  I  should 
order  a  retrial  undor  S.  305,  Criminal  P.  C. 
or  not.  On  due  consideration,  however,  I  do 
not  think  that  this  ia  a  case  in  which  it  is 
necessary  to  order  a  retrial.  So  far  aa  cases 
go  under  3.  930,  I.  P.  C.,  this  is  not  a  very 
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serious  one  and  it  may  be  that  the  view  taken 
by  the  majority  of  the  jury  was  really  that, 
though  tho  accused  was  guilty  of  some  mis- 
conduct, his  conduct  was  not  such  as  to 
warrant  a  longish  term  of  imprisonment,  In 
this  view  of  tho  case  it  syms  to  me  that  his 
conduct  can  bo  dealt  with  best  in  some  depart- 
mo'it  measure.  I  accordingly  suggest  for  the 
consideration  of  the  Police  Department  that 
severe  departmental  action  (in  BUch  a  manner 
aa  they  think  fit)  should  bo  taken  against  Mir 
Ahmed  Shah.  1  may  add  that  I  am  of  opinion 
that  there  is  no  substance  whatever  in  the 
complaints  against  Mr.  K,i/a  Khnd,i  Bux, 
Pleader,  Inspector  Paitabrai  or  Sub-Inspector 
Partabrai  in  connexion  with  this  case.  Sub- 
ject to  these  remarks  I  agree  with  the  verdict 
of  the  majority  of  the  jury  and  direct  that 
the  accused  ho  acquitted  and  dischaiged.  " 

It  is  contended  on  behalf  of  the  appli- 
cant, that  the  learned  Judge  erred  in  con- 
struing a  verdict  of  "  not  guilty  "  of  the 
majority  of  the  jury  as  open  to  possible 
hypothesis  that  the  majority  may  have 
considered,  that  accused  waa  guilty  of 
some  misconduct,  but  that  his  conduct 
had  not  been  such  as  to  warrant  a  longi&h 
torm  of  imprisonment.  There  seems  to 
mo  much  force  in  this  contention.  In 
my  opinion  the  only  legitimate  inference 
to  be  drawn  from  a  verdict  of  "  not 
guilty  "  is  that  in  the  opinion  of  the 
jury  or  of  tho  majority  of  the  jury,  as 
the  case  may  ho,  it  is  not  established  that 
accused  committed  tho  oli'once  with 
which  ho  w,va  charged. 

It  is  further  contended  that  it  was  not 
open  to  tho  Judge  in  an  order  under 
S  303  to  pass  remarks  implying  the 
guilt  of  tho  accused  and  suggesting  for 
the  consideration  of  the  Police  Depart- 
ment that  severe  departmental  action  (in 
such  manner  as  they  might  think  fitj 
should  be  taken  against  him 

This  contention  also  seems  to  me  cor- 
rect An  accused  person,  as  was  pointed 
out  by  Ameerali  and  Woodroff  in  "  The 
Law  of  Evidence,  "  is  entitled  to  tho 
le^al  presumption  in  favour  of  innocence 
3rd  edn  p  68  (n)  :  no  presumption,  per- 
haps, is  more  highly  favoured  in  the  law, 
than  that  of  innocence  (p.  946).  When 
misconduct  or  crime  is  alleged,  whether 
in  a  criminal  or  in  a  civil  proceeding, 
whether  in  a  direct  proceeding  to  punish 
the  offender,  or  in  some  collateral  matter, 
tho  accused  is  presurjod  to  bo  innocent 
until  ho  is  strictly  proved  to  be  guilty. 
(p.  947  ). 

In  tho  present  case,  the  prosecution 
have  failed  to  prove  the  accused's  guilt, 
for  they  bad  not  satisfied  the  majority  of 
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the  ]ury,  that  he  was  guilty,  The  Judge 
no  doubt  disagreed  with  the  majority, 
and  had  discharged  the  jury,  aud  the 
Judge  could  have  ordered  the  accused  to 
be  tried  by  another  ]ury,  in  which  cage 
the  innocence  or  guilt  of  Mir  Ahmed 
would  have  been  enquired  into  again  bub 
until  that  was  clone  and  his  guilt  estab- 
ilished,  no  presumption  of  guilt  could  bo 
I  raised  against  hi  in  In  addition  to  this, 
;it  WAS  the  opinion  of  the  Judge  that  Mir 
Ahmed  should  not  bo  retried,  and  S,  308 
litself  provides  that  the  making  of  an 
jontry  to  that  elfect  on  the  charge  operates 
'as  an  acquittal. 

The  learned  Judge  therefore,  it  seems 
to  mo  errod  in  passing  an  order,  having 
the  effect  of  an  acquittal,  and  at  the  same 
time  and  in  the  same  order  making  ob- 
servations implying  that  accused  had 
committed  the  offence,  of  which  he  was 
accused  and  a  recommendation  that  he 
should  be  severely  dealt  with  by  the 
Police  Department,  this  in  my  opinion 
was  prejudicial  to  the  applicant  and  con- 
travened the  legal  maxim  "  actus  legis 
nemim  facit  injunam  "  Lhe  law  wrongs 
no  man  "  '  actus  legis  nemini  est 
damnosus."  An  act  in  law  shall  pre- 
judice no  man.  "  Actus  cunae  neminem 
gravabit .  An  act  of  the  Court  shall 
prejudice  no  man  "  For  the  accused, 
having  undergone  a  criminal  trial,  and 
having  had  an  order  passed  in  his  favour, 
which  operated  as  an  acquittal,  was  en- 
titled to  the  benefit  of  tho  oider  and  to 
n.11  the  consequences,  which  it  implied. 

I  would  accordingly  set  aside  that  por- 
tion of  tho  learned  Judge's  order  under 
S.  308,  Criminal  P  C.  which  construed 
the  verdict  of  not  guilty  as  possibly 
amounting  to  a  verdict  of  guilty  of  some 
misconduct  and  also  that  portion  which 
implied  tho  guilt  of  the  applicant  and 
recommended  departmental  action  being 
taken  against  him.  This  will  in  my 
opinion  sufficiently  protect  the  applicant, 
and  action  under  S  5G1-A  does  not  in  the 
circumstances  appear  to  bo  necessary. 

Barlee,  J  C. — I  agree  with  the  pro- 
posed order. 

The  applicant  was  prosecuted  on  a 
charge  under  S.  330,  I.  P,  C.  and  at  a 
trial  in  the  Court  of  Sessions  was  acquit- 
ted by  a  majority  of  seven  to  two.  Tho 
trial  Judge  disagreed  with  the  majority 
of  the  jury  and  discharged  them  and  it 
was  then  for  him  to  consider  whether 
there  should  be  a  new  trial  and,  after 
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consideration  he  decided  that  the  circum- 
stances did  not  justify  a  now  trial.  Ac- 
cordingly he  passed  an  order  accepting 
the  verdict  ol  tho  majority  of  the  jury 
and  directing  that  the  accused  be  acquit- 
ted and  discharged.  But  in  the  body  of 
the  order  ho  give  the  reasons  for  tho 
course  which  he  was  taking,  and  it  is 
this  part  of  tho  order  to  which  tho  appli- 
cant objects.  For,  though  it  is  clear  that 
he  thought  that  too  much  had  been  made 
of  the  matter,  and  evidently  was  anxious 
to  protect  the  accused  from  the  anxiety 
and  expense  of  a  new  trial  for  what  was, 
in  his  opinion,  at  moat  a  teohnicil  or  a 
trivial  offence,  the  result  of  his  remarks, 
the  applicant  says  has  been  that  the 
order  of  acquittal  has  done  more  harm 
than  he  would  have  been  likely  to  suffer 
from  a  new  trial 

It  is  contended  by  Mr.  Nadirbeg  that 
it  was  not  open  to  tho  learned  trial  Judge 
to  give  any  opinion,  but  that  ho  should 
have  confined  himself  to  9-iyintf  whether 
the  accused  should  be  retried  or  acquit- 
ted and  discharged  I  am  not  prepared 
to  accept  this  view  Tho  learned  trial 
Judge  by  tha  fact  of  his  discharging  the 
jury  had  expressed  his  opinion  that  their 
verdict  was  incorrect,  and  I  think  it  was 
open  to  him  to  give  reasons  for  refusing 
to  take  the  normal  course  and  to  order  a 
retrial,  -and  I  do  nob  think  that  a  re- 
commendation of  department  action  would 
necessarily  have  been  improper,  provided 
that  there  had  been  no  suggestion  that 
tho  accused  might  be  assumed  to  be 
guilty  of  tho  offence  of  which  he  had  been 
charged.  But  actually  the  order  goes  far 
beyond  this,  for  in  it  the  trial  Judge  has 
suggested  that  the  real  opinion  of  the 
jury  was  tho  same  as  thub  which  he  had 
taken,  that  the  accused  was  guilty  of  the 
offence  with  which  he  had  been  charged, 
and  suggested  further  severe  departmental 
punishment  as  justified  by  this  view. 

I  agree  with  ray  learned  brother  that 
it  wag  not  open  to  him  to  suggest  that 
the  vordict  of  tho  jury  was  incorrect  or 
to  recommend  that  the  departmental 
authorities  should  take  action  on  the 
understanding  tbat  it  was  incorrect. 

I  accordingly  agree  with  the  order 
which  has  been  proposed. 

R.M./R  K.  Order  modified. 
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BARLEE,  J,  C.,  AND  ASTON,  A.  J.  C. 

Haroon  and  others — Accused — Appel- 
lants. 

v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  42  of  1929,  De- 
cided on  28th  June  1929. 

(a)  priminal  P.  C.,  Ss.  236,  237,  and  238— 
Applicability — Person  charged  with  dacoity 
can  be  convicted  under  S.  403,  Penal  Code. 

Where  the  accused  could  have  been  charged 
with  dacoity,  theft  and  criminal  misappro- 
priation but  is  charged  with  dacoity  under 
S.  393,  Penal  Code,  ib  is  legal  to  convict  him 
under  S.  403,  Penal  Code  according  to  S  237, 
Criminal  P.  C.  Such  a  finding  is  also  justi- 
fied by  S  238,  Criminal  P.  C.,  where  the 
offence  charged  under  S.  305  consists  of  se- 
veral elements  and  combination  of  some  of 
which  amounts  to  an  offence  under  S.  103. 

[P  148  C  1] 

(b)  Criminal  P.  C.,  S,  309— Opinion    of  as- 
sessors is  not  essential  when    accused  is  con- 
victed    of     offence     with     which  he    was  not 
charged. 

Where  the  accused  is  convicted  of  an 
offence  with  which  he  was  not  charged  ac- 
cording to  S.  23'J,  Criminal  P.  C.,  it  ia  not 
necoas.iry  that  Judge  should  require  the  asses- 
sors to  state  their  opinion,  as  there  is  no 
charge.  [P  118  C  1] 

(c)  Criminal     P.     C,,     3.     309— Prosecutor 
putting     to    assessors  that    case    was     clear 
under  S.  395  or  S.  403,   Penal    Code— Asses- 
sors finding  accused  guilty  of    theft — It  can- 
not be  said   that  assessors'  opinion     was     not 
taken. 

Where  the  Public  Prosecutor  puts  to  the  as- 
sessor that  there  is  a  clear  caso  under  S.  335 
or  S.  40J,  Ponal  Code,  and  tho  majority  of  the 
Assessors  finds  that  the  theft;  had  been  com- 
mitted it  cannot  bo  said  that  the  Judge  adop- 
ted HI  view  which  had  not  beon  submitted  to 
the  assessors  and  even  if  bhoro  is  irregularity 
it  dees  not  prejudice  the  accused.  [P  118  C  1] 

Rcuachand  V.  Thaduam — for  Appel- 
lants. 

C.  Lobo — for  the  Crown. 

Judgment. — The  admitted  facts  are 
that  in  1921,  the  complainant  Udhavdas 
tiled  a  suit  against  lagan,  father  of  the 
appellant  Mevvo  and  others  for  a  dec- 
laration of  his  ownership  of  and  for  pos- 
session of  an  eight  anna  share  in  Survey 
No,  7$  occupied  by  Jagan  and  other 
persons  of  his  party.  Udhavdas  pleaded 
that  they  were  mere  haris,  but  they 
claimed  title.  At  first  Jagan  was  ap- 
pointed receiver,  but  in  1921  Udhavdas 
was  appointed  in  his  stead.  In  May 
1927  the  suit  was  decided  in  his  favour 
and  decree  made  for  possession  of  the 
Survey  No.  7i  with  costs,  and  the  Court 
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directed  an  enquiry  regarding  mesne  pro- 
fits. An  appeal  was  filed  and  a  stay  order 
made  in  general  terms  "  on  security 
being  furnished."  Udhavdas  then  ap- 
plied for  execution  bf  an  application 
dated  28th  February  1928,  by  the  at- 
tachment of  the  crops  standing  on  the 
disputed  lands.  It  was  opposed  and  on 
17th  March  1928,  was  rejected.  I  must 
add  that  in  this  he  said  that  the  crop 
was  ready  and  would  be  cut  and  gathered 
bylOfch  March, 

What  happened  thereafter  is  in  dis- 
pute. Udhavdas1  complaint  is  that  on 
20th  March  ho  was  informed  that  the 
accused  were  removing  the  produce,  He 
went  at  once  to  the  Mukhtiarkar's  office 
ami  made  a  report,  then  tried  to  get 
police  help  but  failed ,  and  finally  drove 
to  the  land.  He  found  the  accused  re- 
moving the  produce,  and  they  told  him 
that  if  he  interfered  he  would  be  killed. 
He  wont  back  and  made  a  complaint  of 
dacoity.  The  defence  version  ia  that  the 
story  is  pure  fiction.  The  accused  rea- 
ped and  disposed  of  the  crop  quietly 
and  as  they  hid  always  do.ie  on  or  about 
10th  March. 

The  accused  were  committed  for  trial 
on  a  charge  of  ducoity.  The  Assistant 
Public  Prosecutor,  it  appears,  did  not 
press  this  charge,  but  submitted  that 
there  was  a  case  of  theft  or  at  least 
under  S.  403  or  S.  421.  Two  of  throe 
assessors  found  that  theft  had  been  com- 
mitted and  tho  Additional  Sessions  Judge 
held  that  an  otfoace  under  S.  403  had 
been  committed. 

I  shall  at  once  say  that  nothing  has 
been  said  in  arguments  and  wo  have 
been  shown  no  evidence  which  would 
leAd  us  to  suppose  that  the  complainant's 
version  accepted  by  fcho  Judge  and  by 
two  out  of  three  assessors,  was  false. 
Tho  fact  that  on  28th  February  the 
complainant  in  his  execution  application 
stated  that  tho  crop  would  be  ready  by 
10th  March,  does  not  show  that  they 
must  have  been  ready,  His  explanation 
19  that  applicant  Mewo  gave  him  that 
date,  and  this  can  be  accepted. 

The  questions  for  us  to  decide  are 
three.  Firstly  whether  when  a  man 
has  been  charged  with  dacoity  he  can  be 
convicted  under  S.  403  of  wrongful  con- 
version; secondly,  whether  the  Sessions 
Judge  had  jurisdiction  to  convict  under 
S.  403  without  asking  the  opinion  oE 
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the  assessors  on  bhia  section;  and  lastly 
whether  the  misappropriation  was  dis- 
honest 

It  seems  to  us  that  S,  937  (read  with 
8.  236)  and  S.  A38  justify  the  Leiraei 
Judge's  action.  236  provides  that  : 
"  if  a  single  aot  or  series  of  aota  is  of  such  a 
naburo  that  ib  is  doubtful  which  of  several 
offences  bho  faobs  which  can  bo  proved  will 
constitute,  the  accused  may  bo  charged  with 
having  committed  all  or  any  of  such  offeiioaa, 
and  any  uumbar  of  such  charges  m*y  ba  bnod 
ab  OQCG  or  ha  may  bj  charged  m  bh3  alber- 
nabiva  with  having  com  it  tod  sorna  ouo  of  bho 
said  offjncas," 

And  S.  237(1). 

11  If,  in  tlii  case  maubiouod  in  S.  236, 
bbe  accused  is  charged  wibh  one  oflenco,  and 
ib  appears  in  evidence  that  ho  committed  3 
different  offence  for  which  ho  mighb  have 
bein  charged  undor  tho  provisions  of  that 
seobiou,  he  mi,y  ba  convicted  of  the  offence 
which  he  la  ahown  bo  have  commitbod,  al 
though  he  waa  nob  charged  with  it." 

In  the  present  case  the  charge  was  of 
a  series  of  acts,  cutting  and  removing 
crops  and  threats  of  violence.  The  legal 
nature  of  these  acts  was  doubtful  and 
depended  on  the  questions  of  ownership 
and  the  etfect  of  civil  Court  orders. 
Theiefore,  the  accused  could  have  boon 
charged  with  dacoity,  thoft,  or  criminal 
misappropriation.  This  sooms  cleir 
from  illustration  (a)  to  S.  230  and  in 
consequence,  if  the  charge  was  one  under 
S.  395  it  was  legal  to  counb  under  S.  403. 
JFarther  the  offenco  charged  under  S.  393 
consisted  of  several  particulars,  or  elo- 
'tnenbs,  and  a  combination  of  some  of 
! which  amounted  to  an  offence  under 
JS.  403,  so  the  finding  of  the  learned  Ad- 
Iditional  Sessions  Judga  is  justified  by 
S.  238,  Criminal  P.  C.  The  second  ob- 
jection is  that  the  leirned  Judge  did  not 
require  the  assessors  to  state  the  opi- 
nion on  all  the  charges  on  which  tho 
accused  had  been  tried  since  ho  did 
not  question  them  about  S.  403.  Bat 
this  is  merely  technical  and  can  bo 
met  with  the  technical  answer  thit 
there  was  no  charge  under  S.  403,  In 
addition  it  miy  bo  said  that  the  Assis- 
tant Public  Prosecutor  hid  put  it  to  the 
assessors  that  there  was  a  cleir  cise 
under  S.  379,  or  S.  403,  and  the  record 
shows  that  two  out  of  three  wore  of 
opinion  tail  theft  hid  boon  committed 
Thus  it  is  not  a  fact  tliab  tho  learned 
Judge  adopted  a  view  which  had  not 
been  submitted  to  the  assessors  ani  if 
there  was  an  irregularity  oloarly  it  did 
not  prejudice  the  acaused. 


The  last  question  is  whether  the  evi- 
dence establishes  the  guilt  of  the  appel- 
lants and  this  must  be  subdivided  into 
two:  whether  their  act  amounted  to  con- 
version and  secondly,  whether  it  was  dis- 
honest We  agree  that  there  was  con- 
version, for  we  cannot  admit  that  the 
order  of  the  civil  Court  appointing 
Udhavdas  receiver  was  meaningless  and 
gave  him  nj  right.  It  gave  him  the 
right  to  take  the  produce  and  in  conse- 
quence deprived  the  appellants  of  all 
rights  except  the  right  of  use  and  occu- 
pation. They  had  no  right  to  tho  pro- 
duce. Any  other  conclusion  seems  to  us 
to  be  impossible.  But  the  appellants 
are  Udhavdas1  cultivators  and  it  does  not 
follow  that  they  knew  the  legal  position 
and  intended  to  cause  wrongful  loss  to 
Udhavdas. 

Ordinarily  we  would  be  slow  to 
believe  in  the  bona  fides  of  man 
who  has  taken  a  crop  aftor  an  order  ap- 
pointing a  receiver,  apparently  in  defi- 
ance of  the  order,  but  the  facts  of  this 
case  are  peculiar.  Udhavdas  was  ap- 
pointed receiver  in  1921,  and  according 
to  the  opinion  of  the  learned  Sessions 
Judge  it  has  not  boon  proved  that  upto 
1928  ho  over  received  anything.  Then 
in  1927  he  obtained  a  decree  and  on  28th 
February  1928,  ho  made  an  application 
for  the  JibLachment  of  the  original  crops 
about  which  the  case  has  arisen  and  it 
was  refused.  That  was  on  17th  March. 
Three  days  later,  after  the  Court  had  re- 
fused to  givohim  the  crops  he  wont  to 
tho  fiold  anil  domandol  them.  Granted 
then  that  he  wa.s  entitled  to  them  as 
receiver,  and  that  his  application  for  at- 
tachment had  bean  unnecessary,  it  is 
difficult  for  us  to  siy  that  the  appellants 
must  have  understood  or  probably  under- 
stood the  legil  position,  and  deliberately 
refuse  1  who,!;  they  know  ha  was  entitled 
to.  We  think  that  it  is  not  improbable 
that  they  hal  lost  sight  of  tho  orders  of 
receivership,  or  imagined  tint  it  was  no 
longer  in  forca  in  view  of  tho  many  sub- 
sequent orders,  especially  as  Udhavd.is 
hid  never  tried  to  enforce  his  rights  as 
rocoivor.  We  are  not  satisfied  that  the 
conversion  has  boon  proved  to  have  boon 
legally  dishonest,  and  we  allow  the  ap- 
peals and  set  aside  the  convictions  and 
sentences. 

n.M./R.K.  Appeal  allowed. 
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PERCIVAL,  J,  C.  AND  ASTON,  A.  J.  0. 

Ramzan  and  others — Appellants. 

v. 
Emperor — Opposite  Party. 

Criminal  Appeal  No.  43  of  1927,  Deci- 
dod  on  5th  July  1927,  against  order  of 
Addl.Sosa.  Judge,  Hyderabad,  Sind. 

Criminal  Trial — Identification  teili  are  ai 
a  rule  not  sufficient  to  form  basis  of  con- 
viction. 

Identification  tests  are  a  form  of  evidence 
which  is  always  to  bo  taken  with  a  consider- 
able amount  of  caution  and  fchoy  nro,  as  a 
rule,  not  quito  sufficient  to  form  the  basil  of  a 
conviction,  though  they  may  perhaps  add 
aomo  weight  to  other  evidence  against  an  ac- 
cused person,  [P  119  G  2,  I1  loO  0  1] 

D.  N.  0' Sullivan—  for  Appellants 
T   G.  Elphinston — for  tho  Crown. 

Judgment. — This  is  an  appeal  against 
tho  order  of  the  Additional  Sessions 
Judge,  Hyderabad ,  in  which  lie  con- 
victed the  three  appellants,  accused  1,  3 
and  4,  Ramzin,  Mohar'and  Salon,  of  da- 
coity  under  S.  395,  [.  P.  C.,  the  other  ac- 
cused 2,  5,  G  and  7  being  acquitted  hy 
him. 

There  is  no  doubt  in  this  case  that  a 
dicoity  was  committed  at  night  on  the 
village  in  question,  tho  dacoits  being 
seen  by  various  of  tho  villagers,  and  one 
of  the  villagers  Kosj  being  shot  in-  tho 
face  though  not  seriously  injured 

A  considerable  amount  of  the  evidence 
in  the  case  consists  of  evidence  regarding 
the  dacoity  and  regarding  tho  other  ac- 
cused who  have  been  acquitted.  We  are, 
however,  at  this  sfcago  not  concerned  with 
the  latter,  while  on  the  other  hand  there 
is  no  doubt  that  a  dacoity  was  committed. 
We  can  therefore  con  line  ourselves  at 
this  stage  to  a  discussion  of  tho  ovidenco 
connecting  the  present  appellants  with 
the  dacoity 

Tho  learned  Additional  Sessions  Judge 
has  clearly  enumerated  the  portions  of 
the  evidence  which  go  against  the  pre- 
sent appellants  and  he  has  discussed 
those  pieces  of  evidenco  on  which  he  is 
disposed  to  rely  and  those  on  which  he 
is  not  disposed  to  rely, 

Tho  conclusion  at  which  the  learned 
Judge  arrives  is  as  follows: 

"To  sum  up,  aoousod  1,  3  and  4  have  boon 
identified  at  a  tost  which  I  believe  to  have 
been  honestly  conducted.  There  is  no  other 
really  good  evidence  against  them.  But  I 
hold  that  the  evidence  of  identification  is 
sufficient  for  a  conviction." 


Ho  also  observes  in  his  judgment: 
"I  hold  then  that  tho  identification  tests 
were  genuine.  Now  the  odds  against  the  per- 
son suspected  not  being  the  real  criminal,  but 
so  liko  him  as  to  bo  picked  aut  by  mistake  aro 
so  queer  that  it  would,  I  think,  bo  safe  to  con- 
vict on  the  identification  of  one  person  only." 

In  regard  to  the  footprints  tost  tho 
learned  Judge  observes 

"I  regard  these  tents  as  of  very  slight  value 
as  against  accused  1  to  J  and  of  no  value  a 
all  against  accused  1." 

Somewhat  similar  remarks  aro  made 
regarding  tho  value  of  the  evidence  of 
certain  persons  who  saw  accused  2,  3  and 
4  together  Lit  cor  bain  places  other  than 
the  scene  of  the  dacoity. 

It  may  bo  nofcod  that  the  footprints 
test  wore  regarding  shod  prints  not  bare 
prints,  which  aJso  tends  to  weaken  tho 
value  of  this  portion  of  the  prosecution 
evidence. 

I  think  therefore  that,  having  regard 
to  the  evidonce  as  a  whole  and  to  the  re- 
marks of  tho  learned  Sessions  Judge 
thereon  we  may  take  it  that  tho  convic- 
tions must  stand  or  fall  by  the  view  taken 
of  the  identification  tests. 

Now,  as  identification  tests  wore  re- 
quired, it  means  of  course  that  the  wit- 
nesses, namely  Pessu,  who  identified  ac- 
cused 1  and  3,  Lilu,  who  identified  ac- 
cused 4  did  not  previously  know  bheso 
men.  The  statement  attached  to  tho 
judguiont  shows  that  No  4:  was  also 
identified  by  the  witness  Dinio,  but  less 
weight  was  attached  to  his  evidence, 
because  ho  had  left  British  India  and  it 
was  not  possible  to  secure  his  attendance 
before  the  Sessions  Cjurt 

Tho  recognition  of  a  daooit  or  other 
offender  by  a  person  who  has  not  previ- 
ously soon  him  is,  I  think,  a  form  of  evi- 
dence, which  has  always  to  be  taken  with 
a  considerable  amount  of  caution,  because 
mistakes  are  always  possible  in  such 
casos.  Tho  learned  counsel  for  tho  ap- 
pellants referred  on  this  point  to  tho  well 
known  Adolf  Beck  CJL30.  There  eight  or 
ten  witnesses  recognized  Beck  as  tho  man 
who  had  cheated  them,  yet  it  turned  out 
that  it  was  a  case  of  mistaken  identity. 
It  is  of  course  not  desirable  to  attach  too 
much  importance  to  that  particular  case, 
it  does,  however,  go  to  show  that  cases  of 
mistaken  identity  are  quito  possible 

Tho  learned  Judge,  howover,  clearly 
relios  on  the  further  point  that  hero  it 
was  not  merely  a  case  of  recognition  of 
tho  appellants,  but  of  tho  selection  there- 
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of  out  of  a  number  of  persons,  which  fact 
goes  to  guarantee  the  correctness  of  the 
recognition. 

Theoretically  that  argument    is    sound. 

But  it  is  a  question  how  far  the  theory 
can  bo  accepted  as  true  in  fact.  It  is 
noticeable  that  these  identification  tests 
seem  to  be  rather  a  speciality  of  Sind.  I 
do  not  remember  fchein  to  any  thing, 
like  the  samo  extent  in  the  Presidency 
Proper,  nor  do  they  appear  to  be  adopted 
to  any  great  extent  in  England  No  doubt 
,such  tests  are  often,  and  may  be  in  this 
case,  perfectly  genuine  Still  it  is  a 
question  how  far  they  are  evidence  which 
'can  suitably  form  the  main  basis  of  a 
'conviction.  I  am  disposed  to  hold  that 
'as  a  rule  they  are  not  quite  sufficient  to 
^orm  the  basis  of  a  conviction,  though 
;they  may  perhaps  add  some  weight  to 
other  evidence  against  an  accused  person. 

In  regard  to  the  identification  tests, 
however,  we  have  further  to  consider  how 
far  it  is  probable  that  the  witnesses  were 
in  a  position  to  identify  the  accused.  On 
this  point  it  may  be  noted  generally  that 
in  the  lirat  report  it  is  stated  that  •  "The 
night  was  a  dark  one  and  therefore  the 
dacoifcs  could  not  be  recognized."  In  re- 
gard moieover,  to  the  particular  persons 
who  identified  these  appellants  wo  have 
it  that  Pessu  Ex.  40,  states  that  "ho 
did  not  recognize11  the  dacoits  This  may 
mean  that  he  did  not  know  them  previ- 
ously, but  it  is  ambiguous  Apart  from 
this  statement  we  have  merely  the  evi- 
dence that  a  lamp  was  burning  at  the 
time,  and  that  ho  identified  Nos  1  and  3 
out  of  a  number  of  other  persons  and 
that  they  had  gung 

With  reference  to  Lulu  Ex.  39  he  gives 
evidence  a  little  more  detailed  as 
against  accused  4,  who,  he  says,  pointed 
out  a  gun  at  his  chest.  He  also  says  that 
a  lamp  was  burning.  Even  in  his  case, 
however,  we  have  no  special  reason  for 
the  recognition  of  accused  4  beyond  what 
is  mentioned  above. 

It  is  suggested  on  behalf  of  the  appel- 
lants that  the  Bania  witnesses  are  un- 
reliable, and  it  is  pointed  out  that  the 
learned  Sessions  Judge  has  noted  that 
some  of  them  pretended  to  recognize  ac- 
cused 5  and  6  because  they  believed  from 
other  information  received  that  they 
were  among  the  dacoits.  It  seems,  how- 
ever, preferablejto  base  one's  argument 
rather  on  the  general  weakness  of  identi- 
fication evidence  and  the  danger  of  mis- 


taken identity  than  on  any  deliberate- 
fraud  on  the  part  of  the  prosecution  wit- 
nesses. The  case  against  all  the  three 
appellants  is  similar  in  this  respect. 

On  the  whole  therefore  it  appears  that 
there  is  not  quite  sulfioient  evidence  to 
bring  home  the  otfence  to  the  appellants, 
Ramzan,  Mohar  and  Soleh,  who  are  ac- 
cordingly acquitted  and  discharged. 
Their  convictions  and  sentences  are  re- 
versed 

There  is  evidence  on  the  record  to  the 
effect  that  accused  1  and  3  each  commit- 
ted an  offence  under  the  Arras  Act.  It  ia 
still  open  to  the  authorities  to'  prosecute 
them  for  an  offence  under  the  Act,  if  they 
are  so  disposed. 

S  N  /R.K.  Accused  acquitted 


A.  1    R    1929  Sind  ISO 

BAIILEE,  J  C.,  AND  KALUMAL 

PAHLTJMATj,    A.  J     C 
Mahojneddin — Applicant. 

v. 

Emperor 

Criminal  Eevn.  Appln  No  89  of  1929, 
Decided  on  16th  July  1929,  against 
order  of  Special  1st  Class  Magistrate, 
Cantonment  and  Sadar  Bazar,  Karachi. 

(a)  Cantonment!  Act   (2  of  1924),  Si    213 
and  216 — Butcher     without   license    import- 
ing meal   in  quantities    more     than  required 
for  His  personal     use    and    distributing    it — 
No    proof  of   receiving   money — Presumption 
that  he  actually    imported     meat   and  sold  it 
is  justified — Evidence  Act    S.  114 

Where  a,  person,  who  \vaa  a  butcher  by 
trade  and  had  no  license,  actually  imported 
meat  in  large  quantities  far  moro  than  could 
be  required  for  his  personal  use  and  had  dis- 
tributed it  but  where  there  was  no  evidence 
that  he  actually  received  any  money  the  pre- 
sumption that  ho  actually  imported  meat  and 
sold  it  can  be  legitimately  drawn  [P  151  G  1] 

(b)  Criminal  P,  C,,  S.  439-  Scope, 

It  is  not  the  duty  of  the  High  Court  in  re- 
vision to  weigh  the  evidencs  and  10  decide 
whether  tho  conclusion  drawn  from  it  wai 
justified.  [P  15L  G  1,  2] 

Ilassomal  jl/.  Gurbuxani — for  Appli- 
cant. 

Partabiai  D.  Punuam — for  the 
Crown 

Judgment.— The  applicant  has  been 
convicted  by  the  Special  1st  Class 
Magistrate,  Cantonment  and  Sadar 
Bazar,  Karachi,  of  offences  under  Ss.  213, 
and  216,  Cantonments  Act  (2  of  1924), 
and  sentenced  to  pay  fines  of  Es.  100 
and  Us.  25  respectively.  The  admitted 
facts  of  this  case  are  that;  the  applicant 
who  was  a  butcher  by  caste  traded  as  a 
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butcher  at  Manora  within  the  Canton- 
ment limits.  But  in  November  1927,  ho 
wag  deprived  of  his  stall,  which  was 
given  by  the  Cantonment  authorities 
to  one  Nur  Mahomed.  Subsequently, 
Nur  Mahomed  made  a  complaint  that 
the  applicant  was  importing  moat  and 
was  selling  it  to  the  people  at  Manora. 
The  applicant  was  warned  on  13th 
February  1929,  and  on  17th  February 
watf  found  at  Manora  with  two  baskets 
of  meat,  which  he  had  brought  by  boat 
from  Karachi  It  is  in  evidence  that 
ho  distributed  the  meat  to  various  per- 
sons Bub  there  is  no  evidence  that  he 
received  auy  cash  payment.  There  is 
further  evidence  that  some  clays  pre- 
viously one  Bhawanmal  had  purclnsed 
meat  at  Manora  from  the  applicant 
through  one  Guli,  and  evidently  this  was 
brought  to  prove  that  the  applicant  wag 
in  the  habit  of  selling  meab,  Tho 
defence  was  that  the  applicant  was  a 
Bjzari,  a  man  employed  by  various  per- 
sons belonging  to  the  Port  Trust  De- 
partment at  Manora  to  fetch  meat  for 
them  from  Karachi,  and  that  he  did  not 
make  a  prolit  by  the  silo  of  meat  but 
was  remunerated  by  salary.  Tho  learn- 
ed Magibtrate,  however,  disbelieved  this 
defence  and  convicted  the  applicant  of 
trading  in  meat  without  a,  license  and 
importing  moat  into  the  Cantonment 
without  a  license.  The  first  question 
was  one  of  fact  whether  the  applicant 
imported  the  meat  for  sale  and  actually 
sold  it.  The  burden  of  proving  this  was 
on  the  prosecution  and  their  evidence, 
as  has  been  said,  amounted  to  this  that 
the  applicant  had  actually  imported 
meat  in  large  quantities  far  more  than 
could  bo  required  for  his  personal  use 
and  had  distributed  il.  The  question 
for  us  to  consider  is  whether  in  the 
absence  of  any  evidence  that  he  actually 
received  any  money,  there  wag  a  pre- 
sumption from  this  fact  and  from  the 
fact  that  he  was  by  trade  a  butsher,  that 
he  actually  had  imported  meat  for  sale 
and  sold  it. 

We  think  that  this  was  a  legitimate 
presumption  and  that  the  loarned 
Magistrate  was  justified  in  calling  on 
the  applicant  to  defend  himself.  This 
being  our  view,  there  remains  very  little 
more  to  be  said,  for  the  Magistrate  dis- 
believed the  evidence  which  was  called 
for  the  defence,  and  it  is  not  our  duty  to 
weigh  the  evidence  and  to  decide  whe- 


ther his  conclusion  was  justified,  and  in 
as  much  as  the  case  was  tried  summari- 
ly we  are  not  in  a  position  to  do  soif  we 
wished  Granting  then  that  the  ac- 
cusod  was  not  a  BazarL  as  hold  by  the 
loarned  Miigistrate,  he  was  clearly 
guilty  under  both  sections  of  tho  Can- 
tonment Act  S  213  prohibits  the  carry- 
ing of  any  of  the  trades  mentioned  in 
S.  210  without  a  license  The  first 
of  these  trades  mentioned  is  that 
of  butcher  and  butcher,  according  to 
Webster's  English  Dictionary,  means 
not  only  a  man  who  kills  animals  for 
human  consumption,  but  also  a  man  who 
deals  in  meat  The  secon-l  is  S.  216  and 
that  prohibits  importation  of  any  animal 
intended  for  human  consumption,  or  tho 
flesh  of  any  animal  slaughtered  outside 
the  Cantonment  otherwise  than  in  a 
slaughtor-houso  maintained  by  tho 
Government  or  tho  Cantonment 
Authoiity 

It  has  been  contended  that  in  practice 
this  section  must  cause  hardship  since 
there  is  no  slaughterhouse  maintained 
by  the  Government  or  Cantonment 
Authority,  in  Karachi,  and  therefore  it 
practically  prohibits  importation  of  meat 
altogether.  But  it  is  possible  for  any 
one  to  bring  meat  into  the  Cantonment 
or  Manora  for  his  own  domestic  con- 
sumption as  sub-S  (4)  contains  an  excep- 
tion to  this  effect,  and  there  is  no  parti- 
cular hardship  in  tho  first  subsection  in- 
asmuch as  meat  may  be  imported  with 
permission  of  tho  Cantonment  Authority. 
We  can  seo  no  particular  reason  for 
considering  that  this  applicant  has  been 
hardly  dealt  with,  sinco  he  had  been 
warned  only  a  few  days  before  17th 
February  and  deliberately  broke  the 
rules.  We  dismiss  tho  application. 

r  N./H.K  Revision  dis?mssed. 
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BAULEIS,  J.  C.  AND  ASTON,  A  J.  C 

Cliarjpal  Naiainji — Applicant. 

v. 
Emperor 

Criminal  Revn.  Application  No.  90  of 
1929,  Decided  on  26th  Juno  1929 

*  Criminal  P.  C,,  S.  255—  Failure  to  act 
in  accordance  with  S.  256  ii  not  mere  ir- 
regularity but  an  illegality. 

Section  250  liya  down  that  tho  accused 
shall  havo  tho  right  to  recall  and  cross-ex- 
amine bha  prosecution  witnesses  after  tho 
charge  has  been  framed.  The  Magistrate  cau- 
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not  rojoofc  such  an  application.  Failure  of 
the  Magistrate  to  t\ot  in  accordance  with  the 
express  provision  of  S.  256  ia  not  A  mero  ir- 
regularity but  an  illegality.  25  Mad*  61  (P.C.), 
Eel.  on  ,  A.  I.  fi.  1927  All.  217,  Dts*.,  A.  I.  R. 
1927  Mad.  78,  Ref.^  [P  152  0  2] 

Fatehchand    Dharcnndas — for    Appli- 
cant. 

C   Lobo — for  the  Crown. 

Judgment. — The  facts  of  this  case  are 
briefly  as  follows  . 

The  accused  ia  a  merchant;  of  Karachi 
and  has  a  corn  mill  On  28th  February 
last  3  persons  came  to  him  to  buy  corn 
and  purchased  more  than  l£  maundg  of 
coin  They  said  that  they  wore  TIajia 
and  were  about  to  sail  on  pilgrimage. 
They  left  the  corn  to  be  ground,  whilst 
they  went  to  make  other  purchases  and 
when  they  returned  there  wag  a,  dispute 
as  to  whether  they  had  actually  paid 
Ks  10-0-0  the  price  of  the  corn,  as  they 
asserted,  or  whether  that  sum  was  still 
due.  It  appears  that  the  accused  re- 
moved the  corn  from  the  cart  which  they 
had  bought,  and  they  then  went  to  tho 
Magistrate  and  lodged  a  complaint  In 
the  end  the  accused  was  arrested  and  put 
befoie  the  Magistrate  ,it  i  p.  in.  and  the 
ca&e  was  taken  up  on  tho  same  day.  The 
prosecution  witnesses  wore  examined  and 
cross-examined  The  next  day  a  charge 
was  framed,  and  tho  accused  was  called 
on  to  enter  on  his  defence  on  -1th  Mirch. 
His  pleader  filed  a  list  of  witnesses  and 
requested  tho  Magistrate  to  recall  the 
prosecution  witnesses  for  cross-examina- 
tion  Tho  Magistrate  made  the  inquiry 
as  to  whether  tho  prosecution  witnesses 
could  be  found,  but  they  had  left  Tie, 
accordingly,  rejected  the  application, 
heard  tho  defence  plea'lor  and  convicted 
the  accused. 

The  complaint  made  to  us  ia  that  the 
accused  was  deprived  of  his  right  given 
him  by  S.  256,  Criminal  P.  C  ,  of  cross- 
examining  the  prosecution  witnesses  after 
the  charge. 

It  seems  to  us  that  this  plea  must  pre- 
vail. S  256  is  as  follows  : 

"If  the  accused  refuses  to  plead,  or  does  not 
plead,  or  claims  to  bo  triod,  he  shall  be  re- 
quired to  state,  at  the  commencement  of  the 
next  hearing  of  the  case  or,  if  the  Magistrate 
for  reasons  to  be  recorded  m  writing  so  thinks 
fib,  forthwith,  whether  he  wishes  to  cros.s-ox- 
amme  any,  and,  if  so,  which  of  the  witnesses 
for  the  prosecution  whoso  evidence  has  been 
taken.  If  he  says  he  does  so  wish,  the  wit- 
nesses named  by  him  shall  be  re-called  and, 
after  cross-examination  and  re-examination  if 
any,  they  shall  be  discharged," 


This  is  an  express  provision  of  law  and 
it  appears  to  us  to  be  an  express  provi- 
sion as  to  the  mode  of  trial,  aad-thafc  the 
failure  of  the  learned  Magistrate  to  act 
in  accordance  with  it  is  not  a  mere  ir- 
regularity hut  an  illegality,  as  has  been 
laid  down  by  the  Privy  Council  in  the 
case  of  Subramania  Ayyar  v.  Emperor 
(1).  Our  attention  has  been  drawn  by 
the  learned  Public  Prosecutor  to  several 
cases  in  which  tho  terms  of  this  section 
have  been  construed  But  it  does  not 
appear  that  there  is  any  authority  for 
the  proposition  that  an  accused  person 
can  bo  deprived  of  his  right  of  cross-ex- 
amination after  the  charge  Tho  prin- 
cipal case  on  which  tho  learned  Public 
Prosecutor  relies  is  th.it  of  Emperor  v. 
CJihajji  (2)  But  in  that  case  the  question 
was  merely  whether  the  omission  of  a 
Magistrate  to  inform  an  accused  person 
that  he  had  a  right  to  re-summon  the 
prosecution  witnesses  for  cross-examina- 
tion at  the  next  hearing  was  an  ir- 
regularity or  illegality.  Their  Lord- 
ships  decided  that  it  was  a  mero  ir- 
regularity especially  as  in  that  c.ise  the 
accused  had  never  made  any  request  to 
recall  the  witnesses  though  at  the  next 
hearing  they  were  represented  by  a  coun- 
sel ;  and  it  appeared  to  their  Lnrdships 
that  the  accused  had  iii  fact  not  wished 
to  cross-examine  the  prosecution  witnes- 
ses. However  that  may  bo,  this  is  not 
an  authority  on  the  point  which  is  now 
before  us  And,  moreover,  in  the  caso 
of  Be  Itaju  Ackan  (3),  the  Mud  rag  High 
Court  took  a  different  view  on  tho  same 
point 

For  those  reasons,  we  finl  that  tho 
trial  has  been  vitiate!  by  an  illegality 
and  we  sot  aside  the  conviction  and  sen- 
tence, and  direct  that  tli9  fine,  if  paid,  be 
refunded  and  also  direct  that  the  Magis- 
trate should  recommence  the  proceedings 
from  tho  stage  of  the  charge  We  are 
not  inclined  to  agree  with  the  request 
made  by  the  learned  pleader  on  behalf  of 
the  applicant  to  send  tho  cj.se  before  an- 
other Magistrate,  a  course  which  would 
certainly  cause  undue  delay  without  be- 
ing of  real  advantage  to  the  accused  per- 
sons if  they  are  innocent. 

R.M./R.K.  Retrial  ordered. 


(1)  [1902]  25   Mad.  61=28  I.  A,   257=3  Sar 

160  (P.O.). 

(2)  A.  I.  B.  1927  All.  217=19  All.  316, 
(9)  A,  I.  R.  1927  Mad.  76=50  Mad.  740. 
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WILD,  J    C.,  AND  RUPCHAND 

A.  J.  C. 

Kalumal  Devandas  and  others— Appli. 
cants. 


v. 
Nar  (Lindas 


and     others — 


Rcssumal 
Opponents. 

Upvision  Application  No.  63  of  1025, 
Decided  on  2nd  April  11)28,  against  decree 
of  Small  Cause  Cjurt  Judge,  D/-  26fch 
April  1925 

(a)  Evidence  Act,  S  92— Suit  instituted 
for  recovery  of  Bum  due  under  hundi — De- 
fendants pleading  competition  with  plain- 
tiffs' creditors  by  agreeing  to  pay  them 
12  annas  in  rupee  in  full  satisfaction  of 
claim  of  which  they  had  to  pay  4  annas  in 
rupee  in  cash — Defendants  paying  aid  plain- 
tiffs receiving  4  annas  in  pursuance  of 
agreement — Evidence  of  defendants  cannot 
be  excluded,  S.  92  having  no  applicability — 
There  was  consideration  for  such  agreement 
within  Contract  Act  S  2  (d)  and  (e). 

In  a  suit  instituted  lor  recovery  of  :i  certain 
sum  due  on  a  huacli,  the  dof  on 'lints  pleaded 
that  they  h,id  compounded  with  the  pldintiuV 
creditors  by  agreeing  to  pay  thuui  12  annas  in 
the  ruppo  m  full  settlement  of  fcboir  claims  of 
which  they  had  to  p'ty  4  Linu,is  in  the  rupee 
in  oj,ih  and  to  execute  hundis  on  thu  balance 
pn>:tbla  ab  A  future  ditto.  Tlu  defendants  said 
thit  thJ  plaintiffs  had  agreed  to  the  torms 
and  in  pursuance  thereof  received  4  Annas 
in  cash  but  declined  to  roceivo  tho  hundis 
tendered  to  them. 

Held  that  the  evidence  of  the  defendants 
could  riot  bo  axulud"d  and  S.  93  did  not  apply 
as  the  defendants  did  not  attempt  to  contra- 
dict, add  to  or  substraot  from  the  terras  of  the 
contract  a?  contained  in  the  hundi.[I?  Ii3  O  2] 

Held  fiiitkfi.  lh.it  for  such  an  agreement 
tnore  was  ample  consideration  to  each  creditor 
namely,  the  undertaking  by  other  compromis- 
ing creditors  to  give  up  a  part  of  their  claim 
and  again  the  defendants'  payment  to  the 
plamtilTd  of  4  annas  in  thj  rupso  in  pursuance 
of  the  agreement  which  they  would  not  have 
otherwise  got  was  in  itself  good  and  valuable 
consideration  to  bring  the  agreement  within 
tho  purview  of  S.  2  (o)  of  Contract  Act.  Smith 
v.  TrowsdaU,  (1854),  23  T,.J  (J.fl  107,  Goad  v. 
Checwiian,  (1331)  9  L.J.  (O.  S.)  KJi.  234,  RcL. 
on.  "2S  Bom.  GO,  not  foil.  [fj  134  0  1] 

=fr  (b)  Contract  Act,  S.  63— Agreement 
made  between  parties  after  breach  of  con- 
tract— Such  agreement  may  be  enforced 
whether  it  is  with  consideration  or  not. 

When  an  agreement  has  been  made  between 
tho  parties  alter  the  breach  of  a  contract  it 
may  be  properly  enforced  under  S.  69,  whether 
Buoh  agreonunt  bj  with  consideration  or  not 
and  that  therefore  it  is  hardly  necessary  to 
invoke  tho  aid  of  3.  62  4.  /.  -ft.  IWB  (I'.C.)t 
W,Rel.  on.  [^  154  G  2] 

Kimatrai  Bhojraj — for  Applicants. 

Dkaramrai  Tirathdas — for  Respon- 
dents. 

1929  S/20 


Judgment. — This  is  .an  application 
under  8.  25,  Provincial  Small  Cause 
Courts  Act,  1887.  It  arises  out  of  a  suit 
instituted  by  the  plaintiffs-respondents 
against  the  defendants-appellants  for  re- 
covery of  a  certain  sura  of  money  due  on 
a  hundi.  The  defendants  pleaded  that 
as  they  were  in  a  weak  position  they  had 
compounded  with  their  creditors  includ- 
ing the  plaintiffs  hy  agreeing  to  pay 
them  12  annas  in  the  rupee  in  full  and 
final  settlement  of  their  claim 3  of  which 
they  had  to  pay  4  annas  in  the  rupee  in 
cash  and  to  execute  hundis  of  the  value 
of  y  annas  in  tho  rupee  payable  at  a 
future  date  Those  hundis  were  to  be 
endorsed  by  tho  firm  of  Thawordas 
Tekchand  The  do  fond  ant  9  said  that  the 
piaintitfs  had  agreed  to  these  torms  and 
in  pursuance  thereof  had  received  4  annas 
in  cash  but  hid  subsequently  declined  to 
recoivo  the  hundis  which  were  tendered 
to  them  duly  endorsed  The  learned 
Judge  below  refused  to  allow  evidence  to 
be  led  in  proof  of  the  defence  holding  as 
follows. 

"Section  02,  Kvidence  Act,  applies  and  no 
oral  evidence  can  be  given.  Proviso  4  doca 
not  apply  as  the  hundis  were  rquircd  by  law 
to  bi«  in  writing  " 

Wo  think  that  the  learned  Judge  was 
clearly  wrong  in  excluding  the  evidence 
of  the  defendants.  The  do  fond  ant  3  wore 
in  no  way  attempting  to  contradict, 
vary,  add  to  or  subtract  from  the  terms 
of  the  contract  Q.S  contained  in  the  hundi 
so  a?  to  attract  the  applicability  of 
S.  92,  Evidence  Act  Ag  a  m&ttei.'  of 
fact,  they  admitted  the  contract  and  its 
breac'i  They  pleaded  a  discharge  of 
thoir  liability  for  the  breach  of  their 
contract  as  provided  in  S  63,  Contract 
Act,  by  saying  that  tho  plaintiffs  as  pro- 
misees had  romittei  a  part  of  their  claim 
and  had  accepted  satisfaction  of  the 
biUnce  in  a  different  manner  Under 
the  English  Law  the  somewhat  similar 
plea  of  accord  and  satisfaction  by  parol 
has  always  bean  held  to  be  pleadable 
notwithstanding  the  fact  that  tho  con- 
tract which  is  said  to  have  been  broken, 
19  in  writing  and  under  seal:  Smith  v. 
Troiusdale(l)  The  learned  pleader  for 
the  respondent  has  urged  that  the  present 
case  is  not  one  in  which  we  should  inter- 
fere. He  has  contended  that  even  if  the 
evidence  in  support  of  the  plea  raised  by 
the  defendants  were  admits  el  it  could 

(1)~[1851]  23"  L.  J.  Q.B.  107=3  ~ElTifc  Hi.  Hd" 
=2  0.  L.  B.  874=18  Jur.  553. 
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nob  carry  the  cise  of  bhe  defendants  aay 
further  as  the  plaintiffs  ware  nob  bound 
by  their  acceptance  of  the  propjsol  satis- 
faction there  being  no  coisiderafcion  for 
their  doing  so.  >  IIo  has  relied  on  the 
following  pa.as.igo  in  the  judgment  of 
Sir  Lawrence  Jenkins  in  Abaji  Sitaram 
v  Tnmbak  Municipality  (2): 

"rhanforo  wo  hold  bhtb  assuming  thoro 
was  a  lcg.il  resolution  and  that  ib  NVJ.S  cora- 
rnuuioated  as  alleged  still  misinuuh  aa  .1  dia- 
peus'ition  or  remission  unddr  S  03,  requires 
an  agreement  or  contract,  thj  resolution  was 
of  no  log.il  eJTocjl;  sinca  bho  provisions  of  S.  30, 
of  Hombiy  Acb  2  of  ISdA  hnve  not  baan 
obsorved." 

When  the  learned  pleiioi  referred  to 
the  above  ruling  he  was  probably  nob 
aware  of  the  recent  decision  of  their 
Lordships  of  the  Privy  Council  in 
Clihunna  Mai  Ram  Natk  v  Moolchand 
Earn  Hhayat  (3),  where  the  dictum  of 
Sir  Lawrence  Jenkins  has  been  disap- 
proved and  it  has  boon  authoritatively 
laid  down  that  the  language  of  S  63, 
does  not  refer  to  any  such  agreement 
and  ought  not  to  be  enlarged  by  any  im- 
plication of  English  docbrinea  There  is 
therefore,  an  end  to  this  argument.  But 
apart  from  this  it  would  appear  that  if 
the  defence  version  is  true  there  was 
ample  consideration  to  bind  the  plaiu- 
tiffs  to  their  promise.  In  the  first  place, 
the  defendants  had  compounded  with 
different  creditors  including  the  plain- 
tiffs and  each  of  such  creditors  had 
given  up  4  annas  in  the  rupee.  Even 
under  the  English  law  a  composition 
between  a  debtor  and  his  creditors  has 
always  been  hold  to  afford  a  complete 
answer  to  an  action  by  one  of  the  credi- 
tors upon  the  original  liability.  For 
such  an  agreement  there  is  good  consi- 
deration to  'each  creditor,  namely,  the 
undertaking  by  other  compromising  cre- 
ditors to  give  up  a  part  of  their  claim. 
Good  v  Checseman  (4)  and  Lewis  v 
Lconanl  (5).  In  the  next  place  the 
defendants  paid  to  the  plaintiffs  4  annag 
in  the  rupee  in  pursuance  of  this  agree- 
ment which  they  would  not  have  got 
otherwise.  This  was  in  itself  good  and 
valuable  consideration  to  bring  the  agree- 


(2)  [1901]  23  Bom.  GG=5  Bora.  L.R   63). 

(3)  A    1.  K.    1328    P.  C.    'J'J='J    Lah.    510=33 

I,  A.  154  (P.  C  ). 

(4)  [1S31J    9   L.  J,    (0   S.)    K.  B,    234=2    B. 
&  Ad.  328=4  Car.  &  P.  513. 

(5)  [1830J  49  L  J.  Ex     308=:2S  \V.  E.    719= 
4-2  L  T,  331=5  E*.  D.  103. 


monb  within  the  purview  of  S.  2  (e), 
Contract  Act, 

The  learned  pleidar  ha,5  invited  cur 
attention  bo  the  cise  of  Gliumanmal  v. 
Dai/al  Kanji  (6),  and  has  argued  that  as 
the  defence  seL  up  falls  within  S.  62, 
Cjnbncb  Acb,  there  cm  ba  no  novatio 
after  breach.  The  ease  cited  by  him, 
however,  cuts  the  ground  under  his  very 
feet.  Ib  is,  no  doubt,  true  bh.it  in  that 
co.se  the  Court  held  following  Manohur 
Royal  v  Tliakur  Das  Naskar  (7),  that 
there  could  be  no  nova.tio  after  breach 
but  the  Court  give  elfoub  bo  bho  agree- 
menb  bebwoan  bha  pirbies  undor  S.  63, 
Conbracb  Acb,  on  bhe  ground  thab  on  bhe 
performance  of  a  part  of  the  new  agree- 
menb  by  the  person  who  had  commibbed 
a  broach  there  was  ample  consideration 
to  convert  the  nudum  pictum  inbo  a 
legal  contracb  This  case  proceeded  on 
the  assumpbion  that  in  order  to  attract 
tho  applicability  of  S  63,  there  should 
be  an  agreement  with  consideration.  We 
need  hardly  mention  that  the  dictum 
that  there  cm  bo  no  novatio  after  breach 
was  challenged  and  not  acted  upon  in 
thec3.se  of  K.  M  P  R  N.  M.  Firm  v. 
Perumal  Chetty  (8),  and  requires  to  be 
reviewed  by  a  Full  Bench  ot  this  Court 
when  a  proper  occasion  arises.  It  will 
be  sufficient  "for  the  present  to  obaervo 
that  when  an  agreement  has  been  made 
between  the  parties  after  the  breach  of  a 
contract,  it  may  now  in  view  of  the 
Privy  Council  ruling  referred  to  above, 
bo  properly  enforced  undor  S  63,  Con- 
tract Act,  whether  such  agreement  be 
with  consideration  or  not  and  tint, 
therefore,  it  is  hardly  necessary  to  in- 
voke the  aid  of  S.  62.  For  these  reasons 
we  allow  this  application  and  direct  the 
learned  Small  Cause  Court  Judge  to  take 
back  the  case  on  his  file  and  dispose  ib 
of  according  to  law.  Costs  to  be  costs 
in  tho  cause. 

P.N  /H.K  Revision  allowed. 


(6)  [1007]  1  S.  L  R.  101, 

(7)  U88BJ  15  Gal.  319. 

(8)  A.  I.  K.  l'J2'2  Mad.  314=45  Mad.  13J. 


#  A.  I.R  1929  Sind  151 

BARLEE,  A.  J.  C 

Tuhidas  Kishindayal — Plaintiffs. 

v 

Aliblioy  Karimji — Defendants. 
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TULSIDAS  v.  AWBHOY  (BarJee,  A.  J  C.) 
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=f*  (a)  Tort — Negligence  —  Contributory — 
Plaintiff  knowing  damages  likely  to  be 
caused  to  his  goods  by  water  used  by  defen- 
dant for  construction  of  building  near  hit 
godown  — Mere  neglect  on  his  part  to  take 
precautions  to  avoid  it  does  not  amount  to 
breach  of  duty  on  his  part  and  does  not  ex- 
cuse defendant. 

Tho  plaintiff  cannob  bo  blamed  for  failure 
to  t^ike  care  in  tho  absence  of  notice  that  a 
particular  quality  of  water  likely  to  do 
damage  to  his  goods  wai  boing  used  for  carry- 
ing An  building  operations  near  hii  godowii 
in  which  the  goods  wero  stored  and  oven  if 
ho  knows  of  the  damage,  a  mere  omission  on 
his  part  to  tako  precautions  to  avoid  it  can- 
not L'xcuao  the  defendant  and  the  plaintiff 
cannot  he  held  to  bo  Rinlty  of  A  broach  of 
duty  .  .1,  1.  R  102rj  Cat.  893,  Appl. 

[P15GG1,  2] 

^  (b)  Tort— Negligence— Plaintiff's  goods 
damaged  by  water  escaping  from  roof  of 
defendant's  godown  —  Defendant  engaging 
competent  contracter  and  architect  to  build 
his  godown — He  is  exempt  from  liability, 

Where  plaintiff  was  in  possession  of  -a 
godown  in  which  his  goods  woro  stored  and 
the  defendant  enga^od  a  competent  con- 
tractor and  architect  for  building  a  new 
godowu  ana  the  plaintiff  a  goods  woro 
damaged  b>  water  escaping  from  tho  roof  of 
the  new  godown,  the  defendant  is  exempt 
from  liability  because  by  employing  a  com- 
petent contractor  and  architect,  ho  acted 
with  gruatest  possible  care  Fletihei  v. 
ltijland\t  (1BGO)  1  Er.  255,  not  Appl.  \  1 
Smith' •*  L.  G.  892,  Ed  12  ,  Nuhnlai  v  Mat  s- 
landt  (1878)  4G  L.  J.  /*>.  m  ;  Bcr.  v.  Jubb. 
(1880)  IS  L  J  EJC.  -117,  Cons.'.  1  7}ow.  L. 
It.  713,  1  Smith  L.  C  <J03,  Appl.  [P  IW  0  2] 

Judgment. — The  plaintiffs,  the  linn 
ol  Tulsida9  Kishindayal,  have  pleaded 
that  they  were  m  possession  of  a  go- 
down  on  the  eastern  side  of  plot  24 
purvey  sheet  3  of  the  Serai  Quarter, 
Karachi.  They  stored  bo-leg  of  into 
twine  in  it  In  January  192G  they  dis- 
covered that  25  bales  had  been  damaged 
by  water.  They  alleged  that  the  defen- 
dants, the  owners  of  the  said  plot  had 
erected  a  new  godown  thereon,  adjacent 
to  theirs,  and  in  doing  so  had  negli- 
gently allowed  water  to  flow  into  their 
godown  They  claim  damages  The 
defendants  have  pleaded  inter  alia  (a) 
that  they  were  not  the  plaintiffs'  land- 
lord (paras.  1  and  2);  (b)  that  the  damage 
was  not  due  to  their  negligence,  (c)  that 
they  had  employed  a  competent  archi- 
tect and  contractor  fco  erect  the  godown 
and  (d)  contributory  negligence 

The  following  issues  have  been 
framed  : 

1.     Were  the  plaintiffs  in     po«3-     Findings, 
session  of  the    premises    referred 
to    in    thn    suit    as      alleged    in 
para    1  of  the  plaint  ?  Yes, 


2.  Were  the         defendants     Findings, 
guilty  of  negligence  and  of  taking 

no    due   precaution    in    the    con- 
struction of  the  work.  No. 

3.  Were     the    goods   damaged 

as  alleged  7  •  Yea. 

4.  Are  plaintiffs  guilty  of    any 
contributory  negligence  No. 

5.  Are  defendants  exempt  from 
liability  by  reason  of  the  alleged 
employment      of      a      competent 
architect     and      an     independent 
contiartcr  ?  Yoa, 

0.  Have  the  plaintiffs  no 
cause  of  action  against  the  de- 
fendants for  Lhe  reasons  stated 
in  paras  1,  2  and  3  Given  up. 

7.  What     amount,   if    any    aro 
plaintiffs  entitled    to    recover    as 
damages,  Nothing, 

8.  General.  Reasons. 
Issues  1    and    6   have    been    given    up. 
The  defendants  do     not    now    deny    thib 
the  plaintilfg  wero  m  possession     of    the 
godown  but    as    the    claim    is    based    on 
tort  and  not  on    contract    the    fact    that 
they  woro  sub-tenants  and     had    no   pri- 
vity   of    contract    13    immaterial       This 
embodies  the  main  question  of  fact    The 
defendants  put  the  plaintiffs  to  the  proof 
of  the  damage,  and  of  its  cause,  and     the 
plaintiffs       have      led     evidence     which 
proves  the  damage  and    makes    it    extre- 
mely probable  that  it  was  due   to    water 
(lowing  from  the  plot  on    which    a    new 
godown  was  being  erected  between   April 
and  July  192j,  under     the    door    of    the 
plaintitt's  godown      To  begin  with  it  is 
proved  by  the  evidence  of  the    Surveyor, 
Mr.  Barnes,  and  the     plaintiffs'    witness 
Mr   P.ith&k  the  surveyor  who   drew     the 
plan  (Ex   II),    that    water   had    reached 
the  b.ilos  from  under  a  door    which    used 
to  open  on  the  part  of    the    premises    on 
which  the  now     godown    was    built.  Mr. 
Pathak    had    deposed    that    he    saw    the 
stains     made    by    water    on     the    rice 
husks     which    covered    the    ground    and 
Mr      Barnes      that     the      trail     of     the 
liquid    was     easily     tracoable       Ha    was 
clear  that  the   water    came    from    below 
and  not  from  the  roof      To  make   doubly 
sure  of  this  he  had  some  of  the    damaged 
jute  tested  for  salt,  and     the    result    was 
negative      I      am      satisfied,     therefore, 
that    the    damage  was  done    by    water, 
which     came     from      under    the     door. 
It  is  noteworthy  in  this    connexion    that 
there  is  a    slope    downwards    from    the 
level  of  the  new  godown  to    that    of    the 
plaintiffs'. 

To  account  for    the    water    there    aro 
only  2  theories,  rain-water  or    a    leakage 
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from  the   roof   of    the     defendants1    new 
godown.     The  former  ig   very    improba- 
ble     To  do  so  much  damage  as  was  done 
the  quantity  of  water   must   have    been 
considerable,    anl    a   rain-storm    heavy 
enough  to  account  for  so  much  would    he 
a  noticeable  event  in   Karachi;    there   is 
no  evidence  of  any  storm  hiving  ocourei 
during  the  time  the   bales   were   in    the 
godown.     So  it    is   necessary    to    accept 
the  alternative  and  bo  beliove  tlvit  w.iter 
escaped  from    the  now    roof     It    is    in 
evidence  that  a  reinforced   concrete    roof 
has  to  he  Hooded  with  water  i"-l"    deep, 
and  kept  Hooded  for  2  to  3  days  at    least 
and    though    the  contractor  and    archi- 
tect in  charge  of  the  building  operations 
have  deposed  that  very  little  Writer    cm 
have  trickled  down    I    am   not    satisfied 
that  they  are  correct  res    ipsa    loquitur. 
The  watering  work  was   entrusted   to   a 
cooly,  and    they  were   not   continuously 
present.     Issue  4  must  also  be  decided  in 
the  plaintiff's  favour.  There  is  no  reason 
for  supposing  that  he  ha'l  notice    of   the 
fact  that  a  reinforced  concrete  roof    was 
to  be  made,  or  that  it    would    be   neces- 
sary to  use  so  much  water    in    tho    con- 
struction and  ho  cannot    be    blamed    for 
a  failure  to  take    care.     Moreover,  even 
if  it     be    assumed    that    the    plaintiffs 
knew  of  the  damages,  I  cannot    see    how 
their  mere  omission  to  take  precautions, 
which  tho  person    who   used    the    water 
was  bound  himself  to  Uke,   o*n    be    siid 
bo  have  boon  a  cause  of  the  damage.  This 
matter  ia  discussed  in  Nani  Bala  Sen  v. 
Auckland  Jute  Go.   (l)  and    in    all    the 
treatises    on    Tort.     In    all    the    cases 
which  I  have   seen  quoted   the    dispute 
appears  to  have  becu    as    to    how    far    a 
negligent    action   on  a   plaintiff's    pirt 
will  disentitle  him  to  damages    and    the 
rule  laid  down  by    Lord    Penzinoa,    and 
quoted  in  the  Calcutta  c-ise  cited    above 
is  that  . 

11  although  thi  plaintiff  may  havo  been 
guilty  of  negligence  and  although  that  negli- 
gence may  in  fact  havo  contributed  to  tho 
accident,  yet  if  the  defendant  could  in  tli3 
result  by  the  exercise  of  ordinary  care  and 
negligonco  have  avoided  the  mischief  which 
happened,  the  plaintiffs'  negligence  will  nob 
excuse  him,  " 

Thus  even  if  tlie  plaintiff*  had  by  a 
positive  act  contributed  to  the  misshief 
which  hippaiel  in  this  0193  the  defen- 
dants would  not  naoassarily  havo  been 
excused  anl  a  fortiori  a  mera  neglect  on 

(1)  A.TriTT925~Cal.  893=52  CaTTG02." 


the  part  of  the  plaintiffs  to  take  pre- 
cautions cannot  excuse  the  defendants. 
The  plaintiffs  were  not  guilty  of  a 
breach  of  duty. 

Issue  7.  I  shall  take  this  issue 
next  bofore  coming  to  Issues  3  and 
5  which  are  the  important  issues 
inthecise.  The  plaintiffs  have  valued 
their  jute  at  Rs.  24,  and  have  given  a 
list  (12)  of  prices  which  shows  that 
their  claim  is  not  unreasonable.  In 
September  1925  and  Maroh  1926  -the 
price  was  below  Us  24,  but  at  all  other 
times  between  June  and  February  it  waa 
ltd  24  or  unra  And  at  the  dato  when 
they  discovered  the  damage  it  was 
over  Ra  25. 

Issues  2  and  0  Tha  questions  are 
whether  the  defendants  were  guilty 
of  negligence  and  if  not  whether  they 
are  liable  apart  from  negligence. 
The  short  answer  to  the  former  is  that 
they  employed  a  competent  architect 
and  contractor,  and  so  did  all  that  they 
could  re-isonibly  be  expectel  to  do.  The 
negligence,  which  caused  the  damage, 
was  not  theirs,  but  that  of  the  persons 
in  ohrirge  of  tho  work  A  person  who 
employs  an  independent  contractor  is 
not  generally  responsible  for  his  negli- 
gence or  that  of  his  servants,  because 
they  are  nob  under  his  control  The 
exceptions  to  this  aro  five,  but  I  am 
only  concerned  with  one  that  the 
employment  of  a  competent  contractor 
cannot  save  a  person  from  liability  : 

when  tho  thing  contracted  to  ba  doiu, 
though  lawful  in  itself,  will  naturally  ba 
attended  by  injuries  consequences  unless 
effectually  guarded  against  (Frasor  on  Con- 
tract.) " 

This  is  the  rule  in  Fletcher  v  Rylands 
(2)  The  facts  there  were  that  the  defen- 
dants employed  a  competent  enginear  to 
mike  them  a  reservoir,  but  the'water  es- 
cipel  without  any  negligence  on  the 
pirt  of  any  one,  and  did  mischief  to 
the  plaintiffi's  mine  The  defendant 
WAS  held  liable  and  the  rule  was  stabel 
in^thesa  words: 

11  Tli3  parson  who  for  his  own  purpoaea 
bnngi  on  his  land,  and  kjeps  thjre,  anything 
liksly  to  do  mischief  if  it  os(up):i,  must  keep 
it  at  his  ovn  pinl,  and  if  h;j  dojjs  not  do  so  in 
prim  a,  facie  Answarabla  for  all  the  dainaga 
which  11  the  u'tbural  coiuoquoncj  of  iba 
escape." 

It  is  contended  thit  the  present  case 
must  be  iecidal  in  accordance  with  this 
rule_  Thia  is  the  seonnrj^ question. 

(2)   [IBGGJ  1  Ex,  265,     ~ 
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This    point  requires    very  careful  con- 
sideration   especially    as    the    rule,  as  it 
-stands  at  the  present  day,  after   explana- 
tion  and  differentiation    in    subsequent 
cases  does  not  appear    to   have  any  clear 
logical  basis,      In  his  judgment  (reported 
in  1    Smith's   L,  0.   882,   897    (Ed.  12) 
Blackburn,  J  ,',    after   stating    the  rule  in 
the  words  quoted  above,  went  on  to  say: 
11  Ho    (bha    cauaor    ot    damigo)  can    oxccuso 
himflfalf    by    showing     that      the    escape     was 
through  the  plaintiff's  default,   or  perhaps  the 

•  consequence  of   vis   mnior The 

.generj.1  rulo  seama  just.  The  person  whoso 
grass  or  corn  is  eat 011  down  by  the  escaping 
cattle  of  his  neighbour,  or  whoso  mino  la 
flooded  by  the  water  from  his  neighbour's  re- 

aervoir is    damnified    wiihoub     auy 

fault  of  hia  own  (this  it  is  submitted  is  per- 
fectly irrelevant  as  ex  hypothosi  the  poisons 
injured  by  torts  aro  always  damnified  without 
any  fault  of  their  own),  and  it.  seems  reasonable 
and  just  that  the  neighbour  who  has  brought 
something  on  his  own  property harm- 
less to  others  so  long  a?  it  ia  con  fined  to  his 
.own  property,  but  which  he  known  to  be  mis- 
chiovoua  if  it  gjts  on  hia  nuighbonr'a  should 
be  obliged  to  make  good  the  damage  etc." 

This  is  a  perfectly  obvious  reason  for 
making  a  man  liable  for  his  torts,  but  it 
•is  not  a,  clear  reison  for  tho  exception 
•embodied  in  the  rule.  Bub  in  tho  next 
two  p,igos  the  learned  Judge  goes  on  to 
discuss  tho  law  as  to  mischief  caused  by 
animals,  beginning  with  tho  year  book  of 
20.  Ed.  4,  and  it  is  quite  clear  from  this 
'that  the  basis  of  the  rule  is  the  awe  with 
which  at  that  time  men  were  wont  to 
regard  the  forces  of  nature.  Nature  is 
uncontrollable  and  man  seeks  to  control 
her  at  his  own  risk.  This,  too,  appears 
irotn  the  much  shorter  judgment  of  Lord 
Cairns  in  tho  House  of  Lords.  But  the 
^principle  has  been  invaded  by  the  case  of 
Nicholas  v.  Marsland  (3)  which  supplies 
'this  exception,  that  the  rule  doos  not 
•apply  if  via  major  be  proved,  as  indeed, 
was  suggested  by  Blackburn,  J.,  and  in 
Box  v  Jubb  (4)  (quoted  Pollock  476)  a 
further  exception  was  made  The  defen- 
dant is  not  liable  if  the  escape  of  the  na- 
tural foroe  is  due  to  the  intervention  of  a 
stranger  Thus  it  has  been  recogni- 
sed that  the  forces  of  nature  are  not 
necessarily  uncontrollable  in  ordinary 
'Circumstances,  and  that  the  old  common 
law  mediaeval  rule  based  doubtless  on 
-the  needs  of  an  agricultural  community 
is  not  wholly  suitable  in  the  changed 

.(3)   [18781  '16  L.  J.  Ex.  174. 
<i)   [1R80]  48  L.  J.  Ex.  417-27,  W,  R.    415—1 
Ex.  D.  76=41  L.  T.  97. 


conditions  of  modern  life  Indeed  the 
Courts  seem  to  have  always  been  trying 
to  differentiate  the  cases  to  which  logi- 
cally it  has  applied 

Nevertheless,  the  i^le  exists  in  Eng- 
land and  has  been  used  in  India  I  can 
only  find  one  case  Bomaji  v  Mahomed- 
ally  (5),  but  there  are  probably  others; 
and  I  must  differentiate  the  case  now 
under  discussion  or  hold  that,  though  the 
defendant  would  have  a  peifecit  defence 
had  of  one  hig  contractor's  workmen  drop- 
ped an  iron  beem  en  the  plaintiff's  head, 
he  would  have  had  no  defence  had  they 
spilled  a  bucket  of  water  over  him.  I 
find  what  seems  to  mo  to  be  a  good 
ground  of  distinction  in  the  judgment  of 
Blackburn,  J  ,  in  the  lending  cise  itself: 

"  There  aro  many  cases  "  he  says  "  (p.  903s! 
1  Smith  h.  C.)  in  which  proof  of  negligence  13 
essential  as  for  instance  when  an  unruJy 
horse  gets  on  the  foot  pith  of  a  public  street 
aud  kicks  a  passengor  Hammacl  v.  White  (6). 
Or  where  a  person  in  a  dock  is  struck  by  the 
falling  of  a  bale  of  cotton  which  the  defon- 
d tints  servant  were  lowering.  Scott  v.  London 

Dock  Co) But  we  think  these  cases 

distinguishable  from  the  present.  Traffic  on 
the  highways  whether  by  land  or  sea  cannob 
be  conducted  without  exposing  those  persons  or 
property  tvho  aro  near  it  to  some  inuvitablo  risk; 
and,  that  being  so,  those  who  go  on  the  high- 
way or  have  their  property  adjacent  to  it,  may 
well  In  hold  to  do  so  subject  to  their  taking  on 
themselves  the  risk  of  injury  from  that  inevi- 
table danger,  and  parsons,  who  by  license  of 
the  owner  pass  near  to  warehouses  where 
gocds  aro  being  raised  or  lowered,  certainly  do 
so  subject  to  the  inevitable  risk  of  accident. 
In  neither  case,  therefore,  can  they  recover 
without  proof  of  want  cf  care  or  skill  occa- 
sioning tho  accident,  and  it  is  bolioved  that 
all  tho  cases  in  which  inevitable  accident  has 
been  hold  to  bo  an  excuse  for  what  prima  facie 
was  a  trespass,  can  bo  explained  on  the  same 
principle,  that  the  circumstances  were  such  as 
to  show  the  plaintiff  had  taken  the  risk  on 
himself." 

At  first  sight  this  may  seem  irrelevant. 
The  plaintiff  was  not  a  passer-by,  and 
did  nothing  directly  to  take  risk  on  him- 
self  But  the  principle  is  that,  in  consi- 
dering whether  a  particular  case  is  with- 
in the  rule,  a  Court  must  make  allow- 
ance for  the  conditions  of  modern  life 
and  the  accidents  which  are  inevitable 
when  men  live  and  carry  on  business  in 
communities.  If  traffic  is  a  necessity  of 
modern  life,  so  surely  are  building  ope- 
rations; and,  as  the  learned  Judge  recog- 
ni/ed  that  men  who  go  about  the  streets 

(5)  |1005]  7  Bom.  L~  B.  713. 

(G)  [l%2]5Ij.  T.  f.70^110,  B.  (n.s  )  594= 
10  W.  R,  230=3  Jur.  (n.a.)  796=31  L.  J. 
C.  P.  l'J9, 
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of  modern  fcowng  voluntarily  gubjecfc 
themselves  to  certain  inevitable  risks,  he 
\voulcl,  I  imagine,  have  equally  recogni- 
zed that  those  who  choose  to  dwell  or  to 
store  thoir  goods  in  crowded  cities  must 
be  assumed  to  have  submitted  themselves 
to  certain  risks.  It  is  clear  from  Scott 
v.  The  London  Dock  Go  ,  that  this  in- 
cludes the  risk  of  having  heavy  articles 
dropped  on  their  heads  from  the  roofs  of 
high  buildings.  If  that  occurs  thoy  can 
recover  damages  if  there  hag  been  negli- 
gence, but  they  are  not  insured  by  the 
occupiers  of  the  premises  concerned 
against  the  risk  Had  one  of  the  con- 
tractor's men  in  this  case  injured  the 
plaintiff  by  dropping  an  iron  beam  on 
him  the  contractor  might  have  been  lia- 
ble, but  the  defendant  would  hive  been 
safe  And,  this  being  the  case,  I  cannot 
see  why  it  should  not  be  considered  that 
the  plaintiff,  when  he  took  the  godown 
on  lease,  did  not  submit  himself  to  all 
such  accidents  as  are  likely  to  occur  in 
the  course  of  building  operations,  which 
arc  a  normal  part  of  the  life  of  a  modern 
town,  and  why  any  distinction  should 
bo  made  between  damage  caused  by  the 
escape  of  water  which  must  necessarily 
be  used  in  such  operations,  and  damage 
caused  in  any  other  way.  It  cannot  bo 
said  that  the  amount  of  water  which  is 
used  in  making  a  proof  is  necessarily 
more  difficult  to  control  than  other 
materials,  or  that,  when  carried  to  a 
height,  it  is  potentially  more  dangerous 
than  any  other  heavy  article. 

That  this  is  the  true  rule  is  shown  by 
the  case  of  Bomaji  v.  Mahomedally  (5), 
which  decided  that  though  a  person  who 
stores  water  in  a  house  subjects  himself 
to  the  rule  in  Fletcher  v.  liylands  (2),  if 
the  water  escapes  into  his  neighbour's 
property,  a  rerson  who  occupies  one  iloor 
of  the  house  must  be  taken  to  have  sub- 
jected himself  to  all  risks  and  must 
prove  negligence,  if  he  wishes  to  recover 
damages  for  mischief,  i  e  ,  negligence 
was  an  essential  ingredient  of  the  action 
The  queation  whether  the  neighbours 
hid  equally  with  the  lodgers  voluntarily 
subjected  themselves  to  the  risk  of  leaks 
was  not  then  under  consideration,  but 
the  case  shows  that  even  in  water  casaa 
the  main  rule  has  been  modified  by  the 
principle  of  the  cases  of  Hammack  v. 
White  (G)  and  Box  v  Jubb  (4)  For  these 
reasons.  I  hold  that  the  defendant  is  not 
liable.  It  is  hard  on  the  plaintiffs  that 


they  should  suffer  damages  and  not  be> 
able  to  recover,  unless  the  contractor 
happens  to  be  a  rich  man  But  it  seems 
to  me  that  the  slrict  application  of  the 
rule  of  Fletcher  and  Rylanda*  to  all 
water  cises,  without  taking  into  account 
the  condition  of  modern  life  and  the 
great  difference  between  the  permanent 
storage  of  vast  quantities  in  artificial  re- 
servoirs and  tho  use  of  a  few  hundred 
gallons  for  purely  temporary  purposes, 
would  be  a  great  hardship  and  a  hind- 
rance to  modern  business  operations.  I 
find  then  that  the  defendants  arc  exempt 
from  liability  because  by  employing  a 
competent  contractor  and  competent  ar- 
chitect they  acted  with  tho  greatest  pos- 
sible care  The  suit  is,  therefore,  dis- 
missed Nevertheless,  since  this  is  appa- 
rently the  first  case  regarding  the  respon- 
sibility of'persons  who  undertake  building 
operations,  for  damage  done  by  water, 
and  the  plaintiffs  had  a  good  ground  for 
sum^f  the  defendant,  I  make  no  order  as 
to  costs. 

P  N./K.K.  Suit  dismissed. 
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PERCIVAL,  J.  C. 

Ismail — Applicant 

v. 

Mt.  Aminci — Opponent. 
Original    Civil    Misc.  Appln.  No.  29  of 
1928,  Decided  on  4th  April  1929. 

(a)  Provident  Funds  Act  (17  of  1925)— In- 
terpretation— Act  silent  but  rulei  definite — 
Rules  should  be  referred  to— Interpretation 
of  Statutes. 

Where  the  sections  of  the  Act  do  not  specifi- 
cally deal  with  a  particular  point  and  the 
rules  deal  with  the  very  point  under  con- 
sideration the  rules  should  be  referred  to. 

[P  15')  C  2} 

#  (b)  Provident  Funds  Act,  SB.  2,  4  and  5 
—  Nominee  dying  before  subscriber  to  Provi- 
dent Fund  —  First  dependent  of  subscriber 
and  not  heir  of  nominee  succeeds. 

If  a  nominee  of  the  provident  fund  subscri- 
ber dica  previous  to  tho  death  of  the  person 
entitled  to  the  said  fund  it  will  bo  the  first 
dependent  of  the  subscriber  and  not  the  heir  of 
the  nominee  that  is  entitled  to  the  provident 
fund.  [P  159  C  2] 

Ghanshamdas  Ladharam — for  Appli- 
cant. 

Khemchand  Sukhramdas—tor  Oppo- 
nent. 

Judgment  — This  is  an  application  for 
a  succession  certificate  in  respect  of  an 
item  of  Rs.  555-7-0  being  the  amount  of 
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the  provident  ,fund  of    one   Moosa,    resi- 
dent of  Karachi 

The  applicant  Tamil,  son  of  Moosa, 
claims  the  amount  as  being  the  heir  of 
Ghulam  Tlussain,  son  of  Moosa,  who  was 
nominated  by  Moosa  a3  the  person  who 
should  receive  the  amount  of  the  provi- 
dent fund  The  opponent,  Mt  Amina,  is 
the  widow  of  the  deceased  Moosa,  and 
the  stepmother  of  the  applicant.  She 
elands  the  sum  on  the  ground  that  she  is 
the  defendant  of  the  deceased  Moosa,  who 
has  the  first  claim  to  the  provident 
fund  Grhulam  Ilussain  died  before  the 
death  of  Mooaa. 

Tho  point  for  consideration,  therefore, 
simply  is  whether  if  a  nominee  of  a  pro- 
vident fund  subscriber  has  died  previous 
to  the  death  of  the  person  entitled  to  the 
said  fund,  the  heir  of  the  nominee  is 
-entitled  to  the  money  in  question  or  the 
first  dependent  of  the  deceased  subs- 
criber. 

The  learned  pleader  for  the  applicant 
rehea  chiefly  on  Ss  4  and  h,  Provident 
Funds  Act,  LfJ25.  These  provisions  deal 
with  the  payment  of  provident  funds 
and  particularly  with  payment  to  tho 
nominee  of  the  subscriber.  It  is  argued 
that,  as  the  provident  funl  imney  vests 
in  the  nominee  the  heir  of  the  nominee  is 
entitled  to  receive  the  amount  even  after 
the  death  of  the  nominee 

On  behalf  of  the  opponent  reliance  is 
placed  chiefly  on  B.  17,  Note  (2)  of  the 
Rules  regulating  general  Provident  Fund 
Accounts.  It  is  there  laid  down  that,. 

"  \vh9ro  a  person  nominated  in  bho  form  of 
declaration  dies  before  the  subscriber,  tbo 
declaration  shrill,  in  the  absence  of  direction 
to  tha  contrary  in  tho  form  of  declaration,  ba- 
como  null  and  void  in  respect  of  that  psrson  " 

This  rule  deals  with  the  exict  point 
under  consideration,  whereas  Ss.  4  and  5, 
Provident  Funds  Act,  1(J25,  do  not  dea-1 
specifically  with  that  point. 

It  is  contended  on  behalf  of  tho  appli- 
cant that  these  rules  do  not  apply  to  the 
North  Western  Riilway  Provident  Fund 
which  is  now  under  consideration.  The 
Rules  arc  stated  to  be  rules  regulating 
•the  General  Provident  Fuads  ,  and  in 
B.  2  (o)  reference  is  made  to  the  position 
of  a  person  who  has  been  a  subscriber  to 
•the  State  Railway  Provident  Fund,  and 
who  is  subsequently  transferred  to  pen- 
sionable Government  service  The  rules 
do  not  show  directly  that  they  apply  to 
State  Railway  Provident  Funds,  but,  on 
the  other  hand,  they  are  rules  issued  in 


1926,  after  tho  Provident  Funds  Act, 
1925  was  passed,  and  in  any  case  they 
form  a  guide  in  respect  of  the  interpreta- 
tion of  the  question  now  under  considera- 
tion 

In  view,  thorefoio,  of  tho  fact  that  the 
sections  themselves  do  not  deal  specifi- 
cally with  tho  point,  I  am  of  opinion 
that  we  should  refer  to  the  rules  where 
tho  very  point  under  consideration  is 
dealt  with.  It  also  appears  to  mo  to  be 
not  an  unreasonable  interpretation  of  the 
Act,  because  a  man  may  be  willing  to 
nominate  a  particular  person  to  receive 
his  provident  fund  but  he  may  not 
be  willing  that  the  heir  of  such  nominee 
after  the  death  of  nominee,  should  have 
tho  prior  right  to  it.  The  Act  itself 
makes  it  clear  that  normally  the  person 
who  should  receive  tho  amount  is  the 
dependent  who  is  defined  in  S  2  of  the 
Act,  as  a  wife  and  certain  other  persons, 
the  raa]or  son  not  being  one  of  those  per- 
sons. I  am  of  opinion,  therefore,  that, 
in  the  absence  of  a  provision  that  the! 
heir  of  nominee  should  receive  the  provi-! 
dent  fund,  the  first  dependent  of  the! 
subscriber  has  tho  prior  right  thereto 

In  view  of  the  above  remarks  it  is 
open  to  Mb.  Amina  the  opponent,  to  make 
an  application  for  a  succession  certificate 
in  which  ca.se  the  Cjurt  will  pass  orders 
thereon 

The  present  application  is  dismissed 
with  costs. 

v  li  /R  K  Application 
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PKRCIVAL,,  J  G    AND   RurcHAND, 
A.  J    C. 

Rochiram  Gicinchand — Appellants, 
v. 

KalasJiand  Deinnal — Respondents 

Misc  Civil  Appeal  No  22  of  1928,  De- 
cided on  25th  Januaiy  1929,  against  order 
of  remand  of  2nd  Asst.  Judge,  Hyderabad, 
Sind,  D/-  23rd  Docember  1927. 

Civil  P.  C.,  O.  41,  Rr.  27,  28—  Decision  on 
merit  wrongly  refusing  evidence  of  party — 
Proper  course  on  appeal  is  to  admit  such 
evidence  or  cause  it  to  be  admitted  by  lower 
Court  with  evidence  in  rebuttal  of  it  and 
pass  judgment  upon  it. 

Where  is  a  suit  decided  on  menta  and  the 
trial  Court  has  wrongly  disallowed  evidence  of 
certain  witnesses  for  a  party  as  also  the  pro- 
duction of  certain  documents  proper  course  on 
appeal  for  tho  appellate  Court  is  not  to  remand 
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the  case  to  lower  Court  for  trial  de  aovo  but  to 
proceed  under  Rr.27  and  28  and  allow  such  evi- 
dence or  documents  bo  be  produced  or  witnes- 
ses to  ba  examined  and  alao  laaord  auoh  ovi- 
denoe  of  the  obhar  party  produced  in  rebuttal 
thereof  or  direct  ttf*  lower  Court  to  do  the 
same  and  submit  it  to  the  appellate  Court  bo 
enable  it  to  pronounce  judgment  upon  it. 

[P  1GO  C  2] 

Pahlajsin-j  D.  Advam — for  Appellants. 
Kimatrai  Bhojraj — for  Respondents. 

Judgment  — This  appeal  arises  out  of 
a  suit  filed  by  the  plaintiff-respondents 
for  recovery  of  Rg  793-7-9  said  to  be  due 
by  the  defendant-appellants  carrying  on 
business  in  the  name  and  style  of  Bochi- 
ram  Gianchand  on  a  commission  agency 
account  which  was  said  to  consist  of 
certain  dealings  in  wheat  and  dyes. 

The  defendants  admitted  that  they  had 
dealings  with  the  plaintiffs  in  respect  of 
wheat  but  contended  that  on  that  account 
nothing  was  due  by  them.  With  regard 
to  the  dyes  their  case  was  that  the 
plaintiffs  acted  as  commission  agents  of 
quite  a  different  firm  which  carried  on 
business  in  the  name  of  Badhomal  Santu- 
mal.  They  also  raised  certain  other 
pleas  and  the  learned  trial  Judge  framed 
the  following  issues  : 

1.  Is  the  suit;  in  tirna  or  nob  ? 

2.  Cannot  the  suit;  lie  in  the  form  in  which 
it  is  brought  9 

3.  Did    the   defendants    biko    the    items  of 
account  shown  in  the  suit  .' 

4.  On  an  account    being  Ukon  what  will  be 
due  bo  the  plaiutil!  ' 

5.  What  phould  the  decree  be  ~> 

When  the  case  started  the  plaintiffs' 
pleader  had  in  his  opening  address  the 
names  of  the  witnesses  whom  he  intended 
to  call.  At  an  adjourned  hearing  he 
craved  leave  to  examine  certain  other 
witnesses  whom  he  had  summoned  and 
who  were  in  attendance  but  whose  names 
were  not  mentioned  in  the  opening  address. 
He  aUo  craved  leave  to  put  in  certain 
documents  sjiid  to  be  letters  written  by 
the  defendant  but  the  learned  Judge  ex- 
cluded both  these  pieces  of  evidence  and 
on  the  evidence  before  him  came  to  the 
conclusion  that  the  two  firms  of  Boehi- 
ram  Gianchand  and  Badomal  Santumal 
were  different  and  that  the  account  of 
the  firm  of  Boahirara  Gianchand  consis- 
ted only  of  dealings  in  wheat  on  which 
account  nothing  was  due  to  bhe  plaintiffs. 
He  accordingly  dismissed  the  plaintiffs' 
suit. 

On  appeal  the  learned  Astistant  Judge, 
Hyderabad,  Sind,  was  of  opinion  that  the 


evidence  of  witnesses  had  been  wrongly 
rejected.  In  the  absence  of  such  evidence 
and  in  view  of  the  further  facts  that  t he- 
defendants  in  their  turn  claimed  that  if 
that  evidence  was  allowed  to  be  taken 
they  should  be  permitted  to  oall  evidence 
in  rebuttal,  the  learned  Judge  set  aside' 
the  decree  of  the  lower  Court  and  reman- 
ded the  case  to  lower  Court  for  trial  de 
novo.  It  is  against  that  order  that  the- 
defendants  have  come  to  us  in  appeal. 

Now,  there  can  be  no  doubt  that  the 
order  of  the  learned  Judge  is  not  strictly 
correct.  The  learned  Judge  appears  to 
ha/vo  dealt  with  the  case  under  0.  41, 
B.  23,  Civil  P.  C,  But  that  rule  deals 
with  cases  where  the  judgment  of  the 
trial  Court  on  preliminary  issue  is  re- 
versed by  the  appellate  Court.  In  the 
present  case  the  Appellate  Judge  was  nob 
in  a  position  either  to  reverse  or  confirm 
the  judgment  of  the  trial  Court  on  such 
issues  as  cart  a,  in  evidence  had  been  exclu- 
ded aud  he  was  not  in  a  position  to  say 
what  the  effect  of  such  evidence  would  be 
on  the  findings  on  those  issues  The  pro-' 
per  rule  under  which  the  learned  Judge 
should  have  proceeded  WAS  B.  27  which 
empowered  him  to  til  low  any  evidence  or 
documents  to  he  produced  or  witnesses  to 
be  eximinoi  where  the  trial  Court  had 
refused  to  allow  sush  evidence  or  where 
ho  required  the  production  of  such  evi 
deuce  for  the  purpose  of  enabling  him  to 
pronounce  judgment  or  for  any  other  sub- 
stantial cause.  Under  thj.t  rule  it  was 
open  to  the  learned  Juige  not  only  to 
order  that  the  plaintiffs  should  be  per- 
mitted to  adduce  oral  evidence  which  was 
excluded  but  also  to  order  that  the  defen- 
dants should  likewise  be  permitted  ta 
adduce  evidence  in  rebuttal  >if  they 
so  wished.  It  was  equilly  open  to  him 
to  record  such  evidence  himself  or  to 
direct  the  trial  Court  to  do  so. 

We  accordingly  allow  the  appeal  and 
direct  the  learned  Appellate  Judge  to  re- 
mind the  case  under  0.  41,  Be.  27  and  28» 
to  the  trial  Court  with  directions  to  re- 
cord the  evidence  of  bhe  witnesses  cited 
on  behalf  of  the  plaintiffs  which  was  ex- 
cluded and  also  to  record  such  evidence- 
of  the  defendants  as  may  be  produced  in 
rebuttal.  We  understand  from  Mr. 
Kimatrai  that  in  pursuance  of  the  order 
already  passed  the  Sub-Judge  has  record- 
ed certain  evidence,  which  had  originally 
been  excluded.  If  that  is  so,  we  have  no 
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after  hearing  the  parties  treat  that  evi- 
dence as  evidence  recorded  in  pursuance 
of  O  41,  E.  28,  and  will  not  require  the 
plaintiffs  to  produce  those  witnesses 
again  unless  there  is  sufficient  cause  to 
the  contrary. 

Costs  of  both  the  Courts  to  be  costs  in 
the  cause. 

V.13  /R  K.  Appeal  allowed. 

A  I.  R.  1929  Sind  161  (1) 

PEHCIVAL,  J.  C.,  AND  RUPCHAND, 

A.  j.  c;, 

Mithomal  and  another — Appellants. 

v. 

Bashomal — Respondent. 
Second  Appeal  No   25  of  1926,  Decided 
on  24th  January  1929. 

Court-fees  Act  S,  7  (5)— In  suit  for  reco- 
very of  possession  of  property  court- fees 
paid  on  value  of  property  and  suit  decreed  — 
Defendant  appealing  against  decree — He 
must  pay  same  court-fees  on  value  of  pro- 
perty though  he  was  in  possession  of  pro* 
pcrly. 

Where  in  a  suit  for  recovery  of  possession 
of  certain  property  on  payment  of  the  neces- 
sary court-fees  on  the  value  of  the  property 
the  claim  is  decreed  and  the  defendant  appeals 
against  the  decree,  ho  is  bound  to  pay  the 
same  court-foe  upon  the  value  of  such  pro- 
perty on  the  memorandum  of  appeal  although 
he  was  in  possession  of  property.  [P  1G1  G  2] 

Dipchand  Chandumal — for  Appellants. 
Snkishandas    H.  Lulla — for    Respon- 
dent. 

Judgment. — The  plaint  iff -respondent 
filed  this  suit  against  the  defendants- 
appellants  for  recovery  of  possession  of 
certain  property  of  which  he  claimed  to 
be  the  owner  and  paid  the  necessary 
court-fee  on  the  value  of  the  property. 
He  succeeded  in  the  suit  and  obtained  a 
decree.  The  defendants  appealed  against 
that  decree  but  refused  to  pay  any  court^ 
fee  on  the'value  of  the  property  on  the 
ground  that  as  he  was  in  possession  it 
was  open  to  him  to  put  his  own  valuation 
on  the  declaration  which  he  wanted, 
namely,  that  the  plaintiff  was  not  the 
owner  of  the  property  and  was  not  on- 
titled  to  possession.  Notwithstanding 
an  opportunity  given  to  him  by  the  first 
appellate  Court  he  refused  to  supply  the 
necessary  court-fee  with  the  result  that 
his  appeal  was  dismissed.  He  has  now 
come  to  us  in  second  appeal  and  has  again 
1929  S/21  &  22 


valued  the  relief  sought  by  him  in  the 
same  manner  as  before. 

Now  the  test  which  is  generally  laid 
down  in  determining  what  is  the  proper 
court-fee  payable  on  a» memorandum  of 
appeal  is  what  is  the  value  of  the  relief 
granted  which  is  sought  to  be  got  rid  of. 
The  sub]ect  matter  in  dispute  in  this 
case  was  possession  of  property  and  the 
fee  paid  by  the  plaintiff  was  based  upon 
the  value  of  such  property.  The  appel- 
lant was,  therefore,  bound  to  pay  the 
same  court-fee  on  the  memorandum  of 
appeal  irrespective  of  the  fact  that  he 
was  in  possession  of  the  property.  As 
the  appellant  failed  to  pay  the  necessary 
court-fee  in  the  lower  Court  though 
an  opportunity  was  afforded  to  him  the 
learned  Judge  was  right  in  dismissing 
his  appeal. 

This  appeal,  therefore,  fails  and  is 
dismissed  with  costs. 


P.N  /n.K. 


Appeal  dismissed. 


A  I  R.  1929  Sind  161  (2) 

PERCIVAL,  J.  C.,  AND  RUPCHAND, 
A.  J  C. 

A.  C.  MacKillop — Applicant, 
v. 

Noorbhoij  Allibhoy  and  Sons — Oppo- 
nents 

Civil  Revn.  Appln  No.  33  of  1926,  De- 
cided on  25th  January  1929,  against 
judgment  and  decree  of  Sm.  C  C.  Judge, 
Karachi,  D/-  27th  January  1926 

Contract  Act  S.  114— Sale— Warranty— 
Article  purchased  upon  hii  own  judgment 
by  purchaser — No  implied  warranty — Pur- 
chaser relying  upon  teller's  judgment  of 
selection  for  particular  use — There  is  im- 
plied warranty  that  it  will  be  fit  and  proper 
If  a  party  purchases  an  article  upon  hia 
own  judgment;  he  cannot  afterwards  hold  the 
vendor  responsible  on  the  ground  that  the 
article  has  turned  out  to  bo  unfit  for  the  pur- 
pose for  which  it  was  required.  But  if  the 
purchaser  relies  upon  tho  judgment  of  the 
seller  and  informs  him  of  the  use  to  which 
tho  article  is  to  be  applied,  the  transaction 
carries  with  it  an  implied  warranty  that  the 
thing  shall  be  fit  and  proper  for  tho  purpose 
for  which  it  was  designed  :  Brown  v.  Ed- 
ging ton,  2  Man.  &  O.  279,  Rel.  on. 

[P  1G2  G  2] 

D.  N.  O'Sullivan— for  Applicant. 

Dharamrai  Tirathdas  —  for  Oppo- 
nents. 

Percival,  J.  C. — This  is  a  revision 
application  against  the  decree  of  the 
Small  Cause  Court,  Karachi,  who  has 
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passed  a  decree  in  favour  of  the  plaintiffs 
Messrs  Norbhoy  Allibhoy  and  Sons  for 
Bs  997-8-0  and  costs. 

The  defendant  has  filed  this  applica- 
tion. «• 

In  this  case  tho  defendant  bought  a 
lathe  and  two  other  articles  from  the 
plaintiff  for  Ks.  2,650.  He  paid  out  of 
this  amount  Rs  1,700  to  the  plaintiffs 
and  the  suit  was  for  tho  remaining 
amount  with  interest. 

Two  grounds  raised  in  the  application 
are  that  there  was  misrepresentation  by 
the  plaintiff  and  that  there  was  broach 
of  warranty.  The  first  of  these  two 
points  is  a  question  of  fact,  and  it  has 
been  held  by  the  learned  Small  Cause 
Cause  Court  Judge  that  there  was  no 
misrepresentation  by  the  plaintiff.  He 
holds  indeed  that  the  plaintiff  was  not 
present  at  all  when  the  defendant  came 
to  inspect  the  articles. 

In  connexion  with  the  other  point 
raised  by  the  counsel  for  the  applicant 
fchat  of  a  breach  of  warranty  reliance  is 
placed  on  behalf  of  the  appellant  on  S. 
Ill,  Contract  Act,  and  the  case  Ilurbut 
John  Amies  v,  Jal  P.  Virji  (1)  -If  we 
turn  to  S  114  we  see  that  the  wording 
of  it  19  rather  restricted.  The  words  are 
as  follows  : 

"Where  goods  have  been  ordered  for  a  spe- 
cified purpose,  for  which  goods  of  thu  deno- 
mination, mentioned  in  the  order  are  usually 
sold,  there  is  an  implied  warranty  by  the 
seller  that  the  goods  supplied  are  fit  for  that 
purpose. 

Illustration 

"Z?  orders  of  A,  copper  manufacturer,  cop- 
per for  sheathing  a  vessel.  A,  on  this  order 
supplies  copper.  There  is  an  implied  war- 
ranty that  the  copper  is  fit  for  sheathing  a 
vessel." 

If  we  look  at  the  facts  of  this  case,  as 
found  by  the  learned  Small  Cause  Court 
Judge  we  see  that  they  are  considerably 
different  from  those  mentioned  in  S. 
114,  Contract  Act.  Or  even  in  the 
Bombay  case  mentioned  above,  which 
had  reference  to  a  vendor  of  a  motor 
car.  In  the  present  case  as  stated  by 
the  plaintiff,  the  plaintiff  sold  second- 
hand iron  goods  which  were  obtained 
from  Busreh.  He  was  not  present  when 
the  defendant  came  and  inspected  the 
goods  Defendant  came  and  inspected 
the  goods  in  the  presence  of  one  Abdul 
Satar  for  about  half  or  three- fourths  of 
an  hour,  and  after  having  done  this  he 
decided  to  purchase  them.  The  finding 

(1)  A.  I.  R.  1924  Bom,  41.  " 


cf  the  learned  Small  Cause   Court  Judge, 
as  stated  in  his  judgment,  is  : 

"The  defendant  had  made  up  his  mind  to 
purchase  the  machines  before  ha  had  ever 
seen  the  plaintiff.  Tho  defendant  himself  is 
a  a  engineer  which  the  plaintiff  ia  not  ;  and 
the  machines  wore  admittedly  second-hand 
and  received  from  Basrah.  So  that  even  if 
the  plaintiff  made  the  alleged  statement, 
whioh,  however,  ho  denies,  it  does  not  appear 
that  tho  defendant  WAI  'influenced  by  it  to 
give  his  consent  or  that  it  was  made  a  term 
of  the  contract." 

He  further  observes  that  the  plaintiff 
was  not  present  when  the  parties  had 
met  and  struck  the  bargain,  The  find- 
ing ia,  therefore,  that  they  wore  merely 
second  hand  articles  bought  from 
Busreh,  that  the  plaintiff  did  not  mis- 
represent in  any  way  that  they  were  fit 
for  lathes  and  that  he  did  not  in  fact 
give  any  warranty  that  they  were  so  fit. 

It  may  be  mentioned,  inter  alia,  that 
the  defendant  did  not  take  early  steps  in 
tho  matter.  He  paid  Rs.  1,700  and  when 
plaintiff  gave  him  notice  demanding  the 
price  of  the  goods  a  month  after  the  sale 
he  gave  no  reply, 

Having  regard  to  the  finding  of  the 
learned  Small  Cause  Court  Judge,  it 
does  not  appear  to  bj  a  case  for  this 
Court  to  interfere  ;  and  the  application 
is  accordingly  dismissed  with  costs 

Rupchand,  A.  J.  C. — I  concur. 

It  is  well  settled  that  if  a.  party  pur- 
chases an  article  upon  his  own  judgment 
he  cannot  afterwards  hold  the  vendor 
responsible  on  the  ground  that  the  arti- 
cle has  turned  out  to  be  unfit  for  the 
purpose  for  which  it  was  required.  It 
is  equally  well-settled 'bhat  if  a  purchaser 
relies  upon  the  judgment  of  the  seller 
and  informs  him  of  the  use  to  which  the 
article  is  to  be  applied,  the  transaction 
carries  with  it  an  implied  warranty 
that  the  thing  shall  be  fib  and  proper 
for  tho  purpose  for  which  it  was  de 
signed.  Brown  v.  Edyington  (2) 

Now  whether  the  purchaser  has  relied 
upon  his  own  judgment  or  upon  that  of 
the  seller  is  a  question  of  fact  in  each 
case  In  the  present  cise,  it  is  not  dis- 
puted that  the  defendant  -is  a  Mechani- 
cal Engineer  ani  fully  knew  about  the 
use  of  the  article  which  he  was  purchas- 
ing. 

On  the  other  hand,  there  is  no  evi- 
dence on  the  record  and  no  attempt  has 
been  made  to  prove  that  the  plaintiff 

(2)   [1841]  2  Man.  &  G.  279=10  L.    J.   C.    P. 
66=2  Scott  N.  R.  496=1  Drink  106. 
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was  dealing  in  these  articles  whether 
new  or  second-hand.  There  is  also  clear 
•evidence  that  the  defendant  knew  that 
he  WAS  buying  these  articles  which  had 
been  purchased  by  the  plaintiff  from  the 
Military  Authorities  fit  Busreh  as  se- 
cond-hand goods.  There  ia  also  evi- 
dence that  the  defendant  himself  in- 
spected them  at  the  time  when  the  plain- 
tiff who  made  the  contract  was  not  pre- 
sent^there.  And  under  those  circum- 
stances, I  am  not  prepared  to  hold  that 
the  learned  Judge  below  was  in  error  in 
coming  to  tho  conclusion  that  no  case  of 
implied  warranty  had  been  made  out  or 
that,  his  finding  is  so  erroneous  as  to 
require  interference  in  revision. 

K.B  /R  K.          Application  dismissed 
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ASTON,  A.  J.  C, 

Ganfjaram  Sdinand&s — Plaintiff. 
v. 

Deumal  Nihalchand  and  others—  De- 
fendants. 

Civil  Original  Suit  No.  14  oC  1925, 
Decided  on  19fch  March  1929. 

Deccan  Agriculturist  Relief  Act  (17  of 
1879),  S.  10  -A— Legal  representative  of  de- 
ceased defendant,  agriculturist  —  Civil 
Court's  jurisdiction  is  not  ousted,  (obitfi) 

Tha  mere  fact  thab  ono  or  more  legal  repre- 
sentatives of  a  deceased  defendant  has  tho 
status  of  an  agriculturist  sinca  the  death  of 
deceased  defendant  or  acquired  that  status 
subsequently  will  not  oust  tho  jurisdiction  oi 
the  High  Court  in  a  auit  which  IH  properly  in- 
stituted. [PIG'}  02] 
Snkrishendas  II.  Lulla  —  for  Plain- 
tiffs. 

Kodumal  Lelchraj — for  Defendants. 

Judgment.— Two  issues  by  consent 
have  been  fixed  as  preliminary  issues  viz., 
(1)  Aie  the  defendants  1  (a)  to  1  (13)  agri- 
culturists. (1)  U).  If  so,  has  this  Court 
jurisdiction  ? 

The  burden  of  proving  issue  1  was 
on  the  defendants  who  raised  this  issue. 
The  evidence  brought  consists  of  tho  oral 
evidence  of  one  Tirathmal  Janimal  and 
certified  copies  of  5  extracts  from  the 
Hecord-of-Rights  register.  Tiratamal 
alleges  that  he  himself  is  an  agricultu- 
rist. He  admits  thab  he  also  does  the 
business  of  making  bidis  but  says  that  he 
derives  Rs.  LOO  to  Rs  300  from'agricul- 
ture  and  Us.  100  to  Rs.  200  a  year  from 
making  bidis.  He  has  produced  no  docu- 


mentary evidence  in  support  of  his  al- 
legation that  he  is  an  agriculturist  and 
on  his  mere  vague  allegation,  I  am  not 
prepared  to  hold  that  he  is  such.  He 
has,  however,  given  evidence  with  regard 
to  certain  other  defendants,  viz.,  defen- 
dants Situmal,  Tejumal,  Rupanmal  and 
Bhojomal.  None  of  these  defendants 
have  given  evidence  themselves.  Ac- 
cording to  Tirathmal  they  keep  books 
but  these  books  have  not  been  produced. 
Tirathmal  says  that  they  have  no  other 
source  of  income  than  agriculture.  But 
it  is  not  clear  what  means  Tirathmal  has 
of  knowing  what  the  source  of  the  in- 
come of  these  defendants  is  or  how  they 
are  related  to  him.  Their  omission  to 
come  and  give  evidence  and  to  produce 
their  books  raises  a  presumption  against 
them  which  considerably  weakens  the 
evidence  of  Tirathmal  I  am  of  opinion 
that  it  is  not  established  that  the  main 
source  of  income  of  these  defendants  is 
agriculture  though  it  is  established  that 
Satumal,  Tejumal,  Rupanmal  and  Bhojo- 
mal own  agricultural  lands. 

My  finding  on  issue  1  is  accordingly  in 
the  negative 

Issue  1  U)  does  not  strictly  arise. 
But  [  would  like  to  point  out  that  at  the 
time  of  tho  institution  of  the  suit  ib  was 
not  suggested  that  any  defendant  was  an 
agriculturist  Tho  only  ground  on  which 
it  is  alleged  thit  this  Court  has  now  no 
jurisdiction  is  that  certain  legal  repre- 
sentatives of  the  defendant  who  died 
after  the  institution  of  the  suit  have  ac- 
quired that  status  or  had  that  status  at 
her  death.  I  do  not  think  tint  the  mere 
fact  that  one  or  more  legal  represent- 
atives of  a  deceased  defendant  was  an 
agriculturist  would  oust  tho  jurisdiction 
of  the  Court  in  a  suit  which  wa&  pro- 
porly  instituted  If  that  were  the  case, 
great  hardship  and  inconvenience  would, 
in  my  opinion,  arise  in  c-iaea  in  which 
agriculturists  wero  only  concerned  in  a 
representative  capacity  Had  I  decided 
issue  1  in  the  ailirmibwe  my  decision 
on  issue  1  (a)  would  have  been  in  the 
affirmative  also.  That  issue,  however, 
does  not  arise. 

Plaintiff  to  have  costs  of  those  preli- 
minary issues,  but  care  should  be  taken 
by  the  office  that  pleader's  fees  are  nob 
charged  twice  over  in  the  form  of  costs. 

Hearing  of  suit  5th  April  1929. 

v.B./u.K.  Order.  Accordingly. 
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EUPCHAND,  A    J,  C. 
In  re,  Assaram  Motir am t- Insolvent. 

Misc.  Appeal  Uo.  15  of  1928,  Decided 
on  13th  February  1929,  from  an  order  of 
the  Official  Assignee  in  Insolvency  Case 
No.  15  of  1928 

(a)  Contract    Act,    S.  62— Unstamped   pro- 
misiory  note  though  inadmissible  in  evidence, 
creditor  can  prove  his  original  debt. 

Even  if  a  chit  produced  is  a  promissory 
noto  and  as  such  inadmissible  in  evidence  for 
\Vv\nt  of  stamp,  it  is  open  to  a  creditor  to  prove 
his  original  debt.  Bt  own  v.  Watts,  (1BU3)  1 
Taunt  353,  Rel.  on.  [P  164  0  1] 

(b)  Negotiable    Instrument!  Act,    S,     13— 
Chithi  not    mentioning    payee    is    not  negoti- 
able instrument. 

Whoro  tba  chithi  or  demand  note  doei  not 
mention  the  person  to  whom  the  amount  is  to 
be  paid,  it  is  not  a  negotiable  instrument. 

[P  164  G  1] 

Nenghraj  Kalumal — for  Plaintiff. 

Judgment  —  I  think  the  learned 
Official  Assignee  was  in  error  in  rejecting 
Ithia  claim.  Even  if  fche  chib  produced 
before  him  was  a  promissory  note,  and  a3 
such  inadmissible  in  evidence  for  want 
of  stamp,  it  was  open  to  the  creditor  to 
jprove  his  original  debt  :  Brown  v.  Watts 
(I).  The  claim  states  as  follows  : 

"Particular  of  account    referred  to  above  : 

A  demand  note  in  my  favour  issued  by  the 
insolvents. 

The  amount  paid  to  him  as  deposit.  Chithi 
in  original  and  its  translation  are  hereto  at- 
tached." 

At  first  sight,  it  might  appear  that 
the  creditor  had  based  hia  claim  on  tho 
demand  note,  but  reading  the  whole  of 
this  paragraph  it  is  clear  that  the  claim 
was  based  upon  the  original  debt,  name- 
ly, the  deposit  of  Rg.  500,  and  the  de- 
mand note  or  chithi,  was  relied  upon 
only  in  proof  of  the  debt.  I  am  further 
of  the  opinion  that  the  chithi  or  demand 
note  is  not  a  negotiable  instrument. 
There  is  no  mention  in  it  of  the  person 
to  whom  Rs.  500  have  to  be  paid  on  de- 
mand. This,  in  itself,  takes  the  docu- 
ment out  of  the  definition  of  a  negotiable 
instrument.  I  accordingly  allow  the 
appeal  and  order  that  the  Official  Re- 
ceiver should  admit  the  claim  of  the  ap- 
pellant. 


P.N./R.K. 


Appeal  allowed. 


(1)  [1808]  1  Taunt  953. 
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PERCIVAL,  J.  C.,  AND  RQPCHAND, 
A.  J.  C. 

Satumal — Applicant. 
v. 

Khudadad — Opponent. 

Civil  Revn.  Appln.  No.  H8  of  1925r 
Decided  on  23rd  January  1929,  against 
the  order  of  Sub-Judge,  Sehwan. 

Civil  P.  C  ,  Sch.  2,  Para.  14— Award  re- 
turned to  original  arbitrator  with  direction 
to  modify  on  specified  point— Whole  award 
altered— Arbitrator  held  functus  officio. 

Whon  a,ii  award  is  sont  back  by  tha  Couit  to 
tha  original  arbitrator  with  direction  to  spe- 
cify definitely  tho  land  awarded  and  rotura 
tho  award  BO  amondnd,  and  tho  arbitrator  in- 
stead of  complying  with  tho  order  goea  afresh 
into  tho  matter  and  makes  a  fresh  award, 
thoroby  depriving  the  party  of  the  award 
made  in  his  favour  tho  award  cannot  be  ac- 
cepted and  the  arbitrator  is  funotus  oflicio 
except  as  to  that  portion  .of  tho  award  which 
was  ordered  to  be  amondod^o/mscm  v.  Latham^ 
20  L.  J.  Q.  ft.  23G,  Rt>l.  on.  [P  165  0  2} 

Fatechand    Assudomal — for  Applicant 

Percival,  J.  C. — This  is  a  .revision  ap- 
plication against  the  decree  of  fche  Sub- 
Judge  of  Sehwan  made  in  terras  of  an 
award  passed  by  tho  arbitrator  Wadoro 
Fakirbux  Khan.  In  this  cise  the  re- 
ference was  made  to  the  arbitrator  and 
he  made  an  award  in  the  following 
terms 

"Tho  land,  of  which  tho  plaintiff  produces 
tho  docds  proving  the  purchase  and  not  only 
giving  the  bound  an  os,  IB  awarded  to  the  plain- 
tiff." 

On  this  point  the  learned  Sub-Judge^ 
as  follows  : 

"Tho  award  road,  But  it  seems  tho  award 
has  not  been  mado  clearly.  Henco  tho  award 
may  be  sent  back  to  tho  arbitrator  who  should 
be  askod  to  mako  it  clear  as  to  whioh  party 
has  boon  awarded  the  land  mentioned  in  tho- 
suit." 

Then  he  goes  on  to  bay  : 

"Baharsing  bailiff  to  take  this  award  to  tha 
arbitrator  and  bring  it  amended  by  20th  June 
1925." 

To  the  arbitrator  he  gave  the  follow- 
ing instructions  : 

"Tho  award  given  by  you  in  this  matter  is 
returned  in  original  per  Baharsing  bailiff 
which  ploaso  amend  as  ordered  and  return  by 
27th  Juno  per  same  bailiff." 

It  appears  from  this  that  he  intended 
that  the  particular  lands  which  were 
covered  by  the  order  in  the  award r 
namely,  the  lands  of  which  the  bounda- 
ries were  stated  should  be  specified. 
There  was  no  certainty  in  the  award.  It 
was  uncertain  as  to  which  particular 
lands  were  covered  by  the  award.  Tha 
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arbitrator,  however,  instead  of  merely 
saying  that  the  deeds  :in  question  refer- 
red to  certain  particular  lands,  to  which 
the  award  was  meant  to  apply,  went 
afresh  in  the  matter  and  made  a  fresh 
award.  m  He  said  : 

"Enquiry  has  been  ma  do  from  the  plaintiff's 
•witnesses  and  other  people  of  the  neighbour- 
hood but  no  one  proves  the  right  of  the  plain- 
tiff. It  19  not  known  as  to  on  what  basis  the 
doodflJ  are  wribten.  From  enquiries  made 
from  the  witnesses  and  other  people  the  do- 
fondant's  right  19  proved.  Hence  the  defen- 
dant should  got  this  land." 

So  that  in  fact  the  arbitrator  refused 
to  carry  out  the  order  of  the  Court  re- 
garding the  award,  and  made  a  fresh 
award  In  these  circumstances  it  ap- 
pears that  the  learned  Sub-Judgo  has  ex- 
ceeded his  jurisdiction  in  accepting  the 
second  award  as  carrying  out  the  instruc- 
tion made  in  the  remand  order  sending 
back  the  award  to  the  arbitrator.  There 
\vas,  therefore,  no  proper  second  award  in 
accordance  with  which  the  decree  should 
be  framed,  and  the  decree  is,  accordingly, 
set  aside  and  the  case  is  remanded  to  the 
Sub-Judge  for  disposal  according  to  law. 
Having  regard  to  the  fact  that  the 
arbitrator  did  not  carry  out  the  instruc- 
tions of  the  Court,  it  does  not  appear 
that  this  is  a  case  which  should  be  sent 
back  to  the  previous  arbitrator  for  dis- 
posal in  accordance  wiih  the  first  order 
of  tho  Court  We  direct  simply  that  the 
cage  should  be  piooeeded  with  afresh  by 
the  Sub-Judgo. 

Costs  to  be  costs  in  tho  cause. 
Rupchand,  A.  J.  C  —This  revision 
•application  raises  an  interesting  ques- 
tion of  law  on  which  there  is  apparently 
no  precise  authority  of  any  Indian  High 
Court. 

We  are  told  that  when  the  first  award 
•was  received  by  tho  Courb,  the  learned 
Judge  passed  an  order  suo  rnotu  remitting 
the  award  to  the  arbitrator  as  it  was  in- 
definite in  so  far  that  it  merely  stated 
that  the  plaintiff  was  entitled  to  a  de- 
cree for  the  lauds  in  respect  of  which  he 
had  produced  documents  but  did  not  spe- 
cify what  those  lands  were  or  if  they 
were  the  same  as  those  which  were  the 
subject-matter  of  the  suit.  As  the  award 
then  stood,  no  decree  could  be  passed 
thereon  so  as  to  be  executable  and  it  was 
necessary  that  the  award  should  specify 
the  lands  in  some  form  or  the  other.  The 
Award  was  remitted^to  the  arbitrator  only 
/or  the  purpose  of  enabling  him  to  specfify 


the  lands  which  he  had  awarded  to  the 
plaintilf,  Instead  of  complying  with 
that  order  the  arbitrator  submitted  a 
fresh  award  holding  that  the  plaintiff's 
suit  should  be  dismissed?  Now  this  new 
award  might  have  been  justified  if  the 
document  proved  by  the  plaintiff  before 
the  arbitrator  did  not  refer  to  the  lands 
in  suit.  In  that  case  it  might  have  been 
said  that  the  arbitrator  was  under  a  mis- 
apprehension that  the  documents  related 
to  the  lands  in  suit.  But  that  is  not  so. 
As  a  matter  of  fact  the  lands  referred  to 
in  the  document  and  in  suit  aro  identical 
The  question,  therefore,  arises,  whether 
it  was  competent  to  the  arbitrator  to 
pass  a  new  awarJ  diametrically  opposed 
to  tho  first  when  he  was  merely  required 
to  specify  what  lands  were  referred  to  by 
him. 

The  following  are  the  observations  of 
Erie,  J  ,  in  Johnson  v.  Latham  (l)  : 

"Suppose  an  award  good  as  to  threo  points, 
and  bad  as  to  the  fourth,  and  sent  back  as  to 
that  alone,  as  at  present  advised,  I  am  of 
opinion  that  the  arbitrator  is  funotus  offioio 
as  to  the  three,  and  cannot  alter  his  judg- 
ment as  to  them." 

Our  attention  bas  not  been  drawn  to* 
any  Indian  decision  directly  bearing  on 
the  point,  but  it  would  appear  that  the 
principle  enunciated  by  Erie,  J  would 
equally  apply  to  the  provisions  of  E.  14, 
Sch.  2,  Civil  P  C.  In  my  opinion  the 
arbitrator  could  not  alter  his  judgment 
and  nonsuit  tho  -plaintiff.  Ilia  second 
awa.nl  was  beyond  tho  scope  of  hig  autho- 
rity and  cannot  therefore  stand  nor  can 
a  decree  bd  passed  on  the  first  award  un- 
loss  it  is  amended  by  making  it  clear 
what  lands  it  refers  to.  No  useful  pur- 
pose will  bo  served  by  remanding  the 
first  award  again  to  the  arbitrator  for 
the  same  purpose  It  will  mean  an  un- 
necessary waste  of  time  as  he  is  not 
likely  to  go  back  upon  his  second  award. 
For  these  reasons  I  concur  in  the  order 
proposed  by  the  learned  Judicial  Com- 
missioner. 

V  B  /R.K.  Application  allowed. 


(1)  [1851]    20   L,  J.  Q.  B.  236  =  2  L.  M.  &  P. 
205. 
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BARLEE,  J.  G.,  AND  ASTON,  A.  J.  C. 

Emperor 
*•     v. 

Fat  eh— Accused. 

Criminal  Ref.  No  99  of  1929,  Decided 
on  25fch  June  1929. 

*  (a)     Criminal   P.  C  ,    S.  110— Magistrate 
can  take  action  under  S.  110    against    person 
undergoing    sentence    of    imprisonment     by 
order  made   on  proceedings    initiated    under 

S.   109. 

Where  a  person  resided  within  the  jurisdic- 
tion of  A  Magistrate  and  habitually  committed 
thefts  and  disposed  of  stolen  property  within 
his  jurisdiction,  the  more  (act  that  he  aba* 
conded  and  was  brought  back  to  the  jurisdic- 
tion of  the  Magistrate  and  that  an  order  had 
meanwhilu  be  on  pm^d  by  another  Magistrate 
sentencing  him  to  12  months'  rigorous  impri- 
sonment in  default  of  giving  security  on  pro- 
ceedings initiated  under  S.  10J  does  not  oust 
the  jurisdiction  of  the  former  Magistrate  to 
taka  action  under  S.  110  .  10  Cal.  215,  Ilcf. 

[P  1GS  C  2  ,   P  167  0  1] 

*  (b)     Criminal  P.  C  ,    Ss,   120  and  123- 
Person    undergoing    sentence    of     12   months 
under  S.  109 — During  pendency  of  such  sen- 
tence order  passed  under  S.  110  for  sentence 
of  three  years — Second  sentence  begins  after 
first  is  finished  and  total  imprisonment  can- 
not exceed  three  years. 

A  person  was  sentenced  by  a  Magistrate  to 
12  months'  rigorous  imprisonment  on  pro- 
ceedings initialed  under  S.  10J  on  8th  Auguat 
1927  ,  and  while  undergoing  that  sentence  ho 
was  sentenced  to  three  years'  rigorous  impn- 
aonmont  from  21at  December  1927  on  proceed- 
ings instituted  under  S,  110. 

Held  .  that  in  view  of  S.  120  the  person 
should  have  boon  required  to  give  security 
from  6th  August  1928  and  as  according  to 
S.  123  the  maximum  punishment  for  failure  to 
give  security  was  three  years,  the  person 
should  ba  sentenced  to  two  years'  rigorous 
imprisonment  from  8th  August  1928. 

[P  167  0  1] 

C.  Lobo — for  the  Crown 

Judgment  —Our  attention  has  been 
drawn  to  the  cise  of  Fateh  alias  Usman, 
son  of  Rimzan,  who  was  awarded  12 
months'  rigorous  imprisonment,  under 
Ch.  8,  Criminal  P.  C.,  by  the  First  Class 
Magistrate,  Shikarpur  on  8th  August  1927 
and  while  undergoing  that  sentence,  was 
sentenced  to  three  years  rigorous  impri- 
sonment under  Ch.  8,  Criminal  P.  C.,  by 
the  Sub-Divisional  Magistrate,  Kandhkot, 
on  21st  December  1927.  This  sentence 
was  confirmed  by  the  Sessions  Judge, 
Sukkur,  on  24th  February  1928.  The 
following  questions  arise  for  consider- 
ation, viz.  : 

1  Whether  the  Sub-Divisional  Magis- 
trate, Kandhkot,  had  jurisdiction  to  take 


action  under  S.  112,  Criminal  P.  C,, 
against  a  person,  who  at  the  time  pro- 
ceedings were  instituted  by  the  police, 
under  S  110,  Criminal  P  C  ,  was  under- 
going a  sentence  of  12  months'  rigorous 
imprisonment  inflicted  by  another  ^Iigis- 
trate  for  failure  to  give  security  for  good 
behaviour.  If  so, 

2.  From  what  date  the  poriod  for  giv- 
ing security  and  the  sentence  of  impri- 
sonment in  default  of  giving  security 
would  commence. 

3  Whiit  sentence  was  the  maximum 
sentence  which  could  be  imposed  in  de- 
fault of  security. 

It  appears  that  the  house  of  one  Man- 
ghoraal  at  Thul  in  the  Upper  Sind  Fron- 
tier District  wag  broken  into  on  25th 
July  1927.  Fateh  alias  Us  man  a  resident 
in  the  District  was  suspected  but  he  aba- 
conded  On  the  following  day  viz  ,  26th 
July  he  was  found  with  two  companions 
under  suspicious  circumstances  in  Kot 
Sultan  in  the  Shikarpur  Taluka  with 
keys  and  property  in  his  possession.  The 
real  identity  of  Fatoh  alias  Usman  who 
gave  a  false  name  was  not  known  to  the 
police  and  proceedings  wore  initiated 
aguinst  him  under  S.  109,  Criminal  P.  C., 
before  the  First  Class  Magistrate,  Shikar- 
pur, with  the  result  that  on  8fch  August 
1927  ho  was  called  upon  to  furnish  secu- 
rity and  seatoncod  to  12  months'  rigorous- 
imprisonment  in  default  It  was  then- 
discovered  that  the  respondent  was  Fateh 
alias  Usman  and  that  the  property  in  his 
possession  was  stolen  from  the  house  of 
Manghoina.1.  Fateh  alias  Usraan  was 
tiken  to  the  Court  of  the  Sub-Divisional 
Magistrate,  Kandhkot,  and  he  was  ohaU 
laned  for  house-breaking  and  information 
was  given  to  the  Sub-Divisional  Magis- 
trate, Kandhkot,  under  S.  110,  Criminal 
P.  C.,  and  on  5th  September  1927,  an 
order  was  passed  under  S.  112  calling 
upon  him  and  four  others  to  show  cause 
why  they  should  not  give  security  on  the- 
ground  that  they  were  habitual  thieves, 
and  disposers  of  stolen  property, 

We  are  of  opinion  that  the  mere  fact 
that  Fateh  alias  Usman  absconded  and 
that  he  was  brought  back  to  bhe  juris 
diction  of  the  learned  Sub-Divisional 
Magistrate,  Kandhkot,  and  that  an  order 
had  meanwhile  been  passed  by  the 
learned  First  Class  Magistrate,  Shikar- 
pur, sentencing  him  to  12  months'  rigor- 
ous imprisonment  in  default  of  giving 
security  on  proceedings  initiated  under 
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P.  109,  Criminal  P.  C.,  did  nob  oust  bhe 
jurisdiction  of  the  learned  Sub-Divisional 
Magistrate,  Kandhkot,  to  take  action 
under  S.  110,  Criminal  P  C.  It  was 
established  that  he  resided  within  the 
jurisdiction  of  the  learned  Sub-Divisional 
Magistrate,  Kandhkot,  and  habitually 
committed  thefts  and  disposed  of  stolen 
property  within  the  jurisdiction.  In  this 
connexion  see  the  Calcutta  ruling  in 
Monindra  Mohan  v.  Emperor  (I)  S  120, 
Criminal  P.  C  ,  however,  provides  that 
when  the  respondent  is  undergoing  a  sen- 
tence of  imprisonment  the  period  for  giv- 
ing security  shall  commence  at  the  expir- 
ation of  the  sentence.  Fateh  alias  Usmun 
therefore  should  have  been  required  to 
give  security  from  8th  August  1928  and 
under  S  123,  Criminal  P.  C  ,  the  maxi- 
mum period  for  failure  to  give  security 
is  three  years.  Fateh  alias  Usman  there- 
fore is  liable  to  a  maximum  sentence  of 
three  years  from  8th  August  1927, 

We  accordingly  set  aside  the  order  of 
the  learned  Sub-Divisional  Magistrate, 
Kandhkot,  and  sentence  Fateh  alias  Us- 
man to  two  years  rigorous  imprisonment 
from  Hth  August  1928  or  until  ho  fur- 
nishes the  required  security. 

r.N./H.K.  Order  set  aside. 

(1)   [1919J  Ifi  Gal.  215=28   G  L  J.    25=40  I.G, 
152=23  C.W.N.  193. 
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RUPCHAND,  A.  J    C 

Gotdhandas — Appellants, 
v. 

Official  Awitjnw  of  the  Estate  of  Jaffcr- 
bhoy  &  Co. — Respondent. 

Civil  Appeal  No.  5  of  1928,  Decided  on 
1st  March  1929,  from  order  of  Oificial 
Assignee,  Sind,  D/-  18th  July  1928. 

Presidency  Towns  Insolvency  Act,  S.  52  (2) 
(c)— Iniolvent  a  trader — Lorry  hired  out  and 
used  by  him  in  buiineas — Insolvent  is  repu- 
ted owner. 

The  very  fact  that  tbo  vehicle  hired  out  by 
tho  fnsolvant  who  was  a  trader,  was  a  lorry 
is  sufficient  to  raise  bho  presumption  that  the 
owner  parted  with  its  possession  knowing  that 
it  will  be  used  by  bho  insolvent  for  his  trade 
and  thiJ  coupled  with  bhe  fact  that  it  was  so 
used  and  was  in  his  possession  at  tho  data  of 
presentation  of  insolvency  petition  brings  it 
within  the  rule  laid  down  in  S.  52  (2)  (c)  : 
Colonial  Bank  v.  Wh\nneyt  (1983)  30  Ch  D. 
201  ;  Re  Watson  &  Co  ,  (1904)  2  K  ti.  753  ; 
Lamb  v  Wright  (1924)  1  A'  B  357,  Rtl  on  Case 
Law  Discussed  (1).  [P  168  0  1] 


Fatehcha,id  Dharamdaa  —  for  Appel- 
lants 

Eeicalram  Jethanand  —  for  Respon- 
dents. 

Judgment. — This  is  j,n  appeal  against 
an  order  passed  by  the  Official  Assignee 
holding  that  'the  motor  lorry  belonging 
to  the  appellant  was  in  possession,  order 
or  disposition  of  the  insolvent,  Hassan- 
ali,  in  his  trade  or  business  by  the  consent 
and  permission  of  the  truo  owner  under 
such  circumstances  that  he  was  the  repu- 
ted owner  within  the  meaning  of  S.  52, 
01  2,  sub-Cl.  (c),  Presidency  Towns  In- 
solvency  Act.  A  considerable  number  of 
authorities  have  been  cited  by  both  sides 
upon  the  proper  construction  of  this 
clause,  and  tho  corresponding  provisions 
of  the  English  Bankruptcy  Act  known  as 
the  leputocl  ownership  clause.  Bub  I 
desire  to  refer  only  to  three  of  them.  In 
Colonial  Bank  v.  Whinney  (l),  Cotton, 

L.  J.  said  : 

"1  think  the  true  construction  is  that  tho 
goods  must  ba  in  his  (the  bankrupt's)  order 
or  disposition  for  the  purposes  of,  or  purposes 
connected  with,  his  fcrnde  or  business." 

And  Lindley,  TJ.  J  ,  said  : 

"The  language  'in  his  trade  or  business* 

means not  merely  visibly  emplojodin 

his  trade  or  business,  but  acquired  for  the 
purposes  of  the  business  and  used  for  those 
purposes." 

In  re,  Watson  ft  Co  (2),  Vaughan  Wil- 
liams, L.  J.,  after  reviewing  the  English 
case  law  on  the  point  summarized  it  by 

saying  that  : 

"The  true  owner  must  have  unoonsoienti- 
ously  permitted  tho  goods  to  romam  in  the 
order  or  disposition  of  tho  bankrupt." 

He  added  : 

This  does  not  mean,  as  we  understand  it, 
that  he  must  have  intended  that  false  credit 
should  be  obtained  by  tho  bankrupt's  apparent 
possession  of  tho  goods,  but  it  does  at  least 
mean  that  the  truo  owner  of  the  goods  must 
have  consented  to  a  state  of  thin&a  from  which 
he  must  havo  known,  if  he  had  considered 
the  matter,  that  the  inference  of  ownership 
by  the  bankrupt  must  (observe,  not  might  or 
might  not)  ame  ,  see  Hamilton  v.  Bell  (3), 
(nbson  v.  Dray  (4)  and  Ev  parte  Bnyht  (5).  Tha 
question  for  us  then,  is,  did  Messrs.  Atkin 
consent  to  the  psssession  by  tho  bankrupts, 
Messrs.  Watson,  under  such  circumstances 
that  customers  were  entitled  to  assume  that 
Messrs,  Watson  were  the  owners  of  the  goods 

in  their  trade  or  business." 

~(1)   [1885J  30  Gh    D    261 

(2)  [1901]  2-K.   B.    753    (757)=73   L.  J   K   B. 

854=91  L.  T.  709-20  T   L   R.  727. 

(3)  [1854J  10   Ex.  545=3    W.  R.    62=18   Jur. 

1109=24    L.    J.  Ex.  45=3  C.  L.  B.  308. 

(4)  [1817]  8  Taunt  76=Holt  556. 

(5)  [1879]  10  Ch.  D.  500=27    W     B.    E85=48 

L.  J.  B   K.  81=39  L.  T   649. 
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Both  these  cases  have  been  referred  to 
with  approval  by  MoGardie,  J.,  in  Lamb 
v.  Wright  (6)  and  his  Lnrdship  hag  said: 

"The  section  is  limited  in  its  operation  to 
goods  "in  the  trade  or  business  of  the  bank- 
rupt." Ib  doea  notupply  to  domestic  articles 
of  furniture  in  bankrupt's  private  dwelling. 
If  'a  man  consents  to  the  user  of  his  gooda 
in  the  trade  or  business  of  another  he  knows, 
or  ought  to  know,  that  he  runs  a  risk  of  losing 
those  gooda  by  the  operation  of  S.  38.  But  if 
he  only  consents  to  the  user  of  gooda  for 
private  and  non-business  purposes,  then  he  la 
not  exposed,  in  my  opinion,  to  the  confis- 
catory  provisions  of  S.  38,  merely  because  the 
bankrupt  without  his  knowledge  or  consent, 
has  used  those  gooda  in  and  for  his  trade  and 
business.  A  man,  of  course,  cannot  bo  said 
to  consent  to  what  he  does  not  know." 

It  would  appear  from  these  oases  that, 
n  order  to    attract  the  applicability    of 
of  tbe  doctrine  of    reputed    ownership,  it 
must    he   proved    (a)  that  the  true  owner 
parted  with  possession  of  the  goods  under 
circumstances  from  which   he  must  have 
known,  if  he  had  considered  the   matter, 
that  the  goods  will  be  used  in  the   trade 
or  business  of  the  bankrupt,  (b)  that  they 
were  so  used,  and  (c)  fchat    they   were  in 
bis    possession,    order  or    disposition    at 
the  date  of  the  presentation  of  the    insol- 
vency petition.   In  the  present  case  there 
can  be  no  doubt  that  all  these  conditions 
exist.     It  is  either   admitted   or    proved 
beyond  doubt  that  (l)  IIassana,li  the  hirer 
oE  tho  motor  lorry  was  a  trader,   (2)  that 
the     motor    lorry     is    pre-eminently    a 
commercial    vehicle   and    as    such  it  was 
pre-eminently  intended  to  be  used  for  the 
purpose    of    some    trade,  (3)    that    when 
Hassanali   hired   the    lorry    the     appel- 
lants either  knew,  or,  if  they   had    made 
due   inquiries,   must    have    known    that 
Hassanali    was  hiring  it  for  the   purpose 
of  its  being  used  in  his- trade  or  business; 
(4)   that   it    was    so  used  by  him  and  (5) 
that  it  was «in  his  possession  at  the   date 
of    the   presentation    of    the  petition  for 
insolvency. 

In  Lamb  v.  Wnyht  (6),  no  such  pre- 
sumption was  raised  as  the  oar  given  -on 
the  hire  and  purchase  system  was  a  Jewet 
two-seater  oar  pre-eminently  intended 
for  private  use  and  was  mainly  used  by 
the  bankrupt  as  such,  It  was,  therefore, 
difficult  to  raise  the  presumption  that  he 
had  agreed  to  its  being  used  by  the 
bankrupt  in  his  trade.  In  dealing  with 
the  facts  of  that  case  MoGardie,  J.,  said  : 
"After  he  got  possession  of  the  oar  in  dis- 

""(6)  [1924]  1  K.  B.  857=93  L  J.  K.  B   366^46 
T.  L.  R.  290=130  L.  T  703=68  S.  J.  479. 
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pute  Pinchin  uaed  it  from  time  to  time  (a)  for 
the  purpose  of  delivering  goods  to  the  houaoa 
of  the  customers,  aud  (b;  for  tho  purpose  of 
getting  supplies  from  the  wholesale  market. 
Tho  extent  to  which  the  car  waa  uaed  for 
thoae  purpoaea  waa  muoh  in  dispute  before  me. 
In  my  view  the  truth  of  the  matter  ia  that 
the  oar  was  used  on  two  or  three  days  in  the 
week  either  for  taking  gooda  to  customera  or 
for  visits  to  the  wholesale  market.  Tho  user 
on  such  daya  waa  for  a  amall  part  of  the  day 
only  and  not  for  the  whole  day.  Tho  oar  waa 
employed  somewhat  beyond  a  mere  emer- 
gency car.  But,  in  my  opinion  its  main  func- 
tion and  principal  use  with  Pmohin  was  that 
of  &  pleasure  car,  He  uaed  it  regularly  as  such 
both  on  week  enda  and  other  days.  No  name 
or  advertisement  was  over  placed  on  it,  and 
it  was  never  altered  in  any  way  so  as  to  be 
convenient  for  employment  as  a  commercial 
vehicle." 

In  the  present  case,  on  the  contrary,  it 
would  appear  that  the  very  facb  that  the 
vehicle  hired  out  by  the  insolvent  was  a 
lorry  is  sufficient  to  'raise  the  presump- 
tion that  the  appellants  parted  with  its 
possession  knowing  that  it  will  be  used 
by  tho  insolvent  for  his  trade,  and  this 
coupled  with  tho  fact  that  it  was  so 
used,  brings  it  within  the  rule  laid  down 
in  S.  52,  Cl.  2,  sub-Gl.  (c).  I  therefore, 
dismiss  this  appeal  with  costs. 

R.M  /R.K.  Appeal  dismissed. 
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PERCIVAL,  C  J.  AND  ASTON,  A.  J  0. 

Khulchand  Bhikohand— Appellant. 
v. 

Jethanand  Santdas  and  others — Res- 
pondents. 

First  Appeal  No.  106  of  1925,  Decided 
on  27th  February  1927,  from  judgment 
oE  Riyrnond,  A.  J.  G  ,  Sind,  D/-  4th 
March  1925. 

(a)  Limitation    Act,     Art.    120  —  Suite    on 
awardi— Limitation  Act,  Art§.  115  and  113. 

Suits  to  enfotce  awards  are  governed  by 
Art.  120  and  not  by  Art.  115  or  Art.  113.  33 
Gal.  881  and  6  S.  L.  R.  143,  Rel  on 

[P  1G9  C  2] 

(b)  Evidence  Act,    S,    115— Perioni  acting 
on    general    award    and    accepting    benefit 
under  it  cannot  challenge  it,  • 

Persona  who  acb  on  tho  general  award  and 
accept  benefit  under  it  are  precluded  from 
challenging  it  on  tho  ground  that  the  award 
of  interest  was  beyond  the  authority  of  the 
arbitrators.  [P  170  0  1] 

G.  A   Rikla — for  Appellant 
Kimatrai  Bhojraj — for  Respondents. 
Judgment.— This  is  an  appeal  against 
the  judgment   and   decree  of   the   learn- 
ed   Additional    Judicial     Commissioner 
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who  held  that  a  certain  claim  pre- 
ferred by  the  plaintiffs  was  nob  barred 
by  limitation,  and  that  the  vendors  im- 
plied ly  agreed  in  referring  the  matters 
to  arbitration,  that  the  breach  was  on 
their  part,  that  the  defendants'  firm  had 
notioe  of  the  arbitration  proceedings, 
that  the  reference  and  award  were  valid 
and  genuine,  and  that  the  contract  bet- 
ween the  appellants'  firm  and  that  of 
Lilafam  stood  cancelled  and  did  not 
operate. 

It  is  argued  on  behalf  of  the  appellants 
that  the  claim  of  the  plaintiffs  was  bir- 
red by  limitation,  because  it  was  a  claim 
for  damages  for  breach  of  contract  and 
due  date  was  admittedly  25th  January 
1918  It  is  contended,  therefore,  that 
under  Art  115,  Tjim.  Act,  the  suit  became 
barred  within  three  years  of  that  date, 
and  that  even  if  tho  reference  was  re- 
garded as  an  acknowledgment  of  liability 
the  suit  became  time  birred  within 
three  years  of  23rd  March  19 16,  the  date 
on  which  the  present  reference  to  arbi- 
tration was  signed. 

I  am  of  opinion  that  this  contention  is 
not  sustainable,  for  tho  plaintiff,  in  his 
plaint,  sued  in  the  alternative,  on  the 
award,  and  maintained  that  the  cause  of 
action  arose  in  the  alternative  on  21st 
June  1918,  when  the  award  was  filed. 
The  decision  on  this  point  partly  de- 
pends on  the  intention  of  the  parties, 
when  the  reference  was  entered  into. 

For  the  appellant  it  is  contended  that 
a.  number  of  disputes  were  pending  on 
numerous  contracts  and  that  the  only 
question  referred  to  arbitration  by  tho 
general  reference  was  the  question 

at  what  rates  damages  wera  to  be 
paid  "  and  that  tho  remaining  dis- 
putes were  left  outside  the  reference 
The  learned  Judge  was  of  tho  opinion 
that  the  parties  impliedly  treated  tho 
contract  as  having  been  brokon,  implied- 
ly waived  all  other  defences  with  regard 
to  the  contract  and  referred  the  sole  re- 
maining dispute  to  the  arbitrators  by 
the  general  reference  so  that  they  might 
decide  at  what  rates  damages  were  to  be 
paid. 

I  am  of  opinion,  that  the  wording  of 
the  general  reference  and  the  circum- 
stances of  the  zase  show,  that  the  view 
taken  by  the  learned  Additional  Judicial 
Commissioner  was  correct.  In  the  refe- 
rence it  is  mentioned: 
"disputes  are  ponding  between  the  sellers  in 


That  being  so, 
Art.  120,  which 
115  or  Art.  113. 


respect  of  the  non-fulfilment  of  the  contracts 
and  that  the  parties  have  now  agreed  to  refer 
the  said  disputes  (plural)  to  the  arbitration  of 
the  arbitrators. " 

The  arbitrator?  were  then  directed  to 
settle  the  rates  as  the^f  thought  fit  and 
proper  at  which  damages  should  be  cal- 
culated and  be  paid  by  one  party  to  the 
other. 

It  seems  to  me  clear,  that  it  was  not 
tho  intention  of  the  parties  to  tho  gene- 
ral reference  that  the  arbitrators  should 
merely  fix  rates  leaving  the  rest  of  the 
disputes  excluded,  and  that  the  parties 
should  then  settle  other  disputes  in  the 
Courts 

it  seems  to  me  it  was 
applied,  and  not  Art. 
The  Allahabad  High 
Court,  no  doubt,  in  a  number  of  rulings, 
has  held  that  suits  to  enforce  awards  are 
governed  by  Art.  113,  Lira.  Act-  There 
are  contradictory  rulings  by  the  Allaha- 
bad High  Court  on  that  point.  The  view 
taken,  however,  by  Calcutta  and  Madras 
has  been  that  it  is  Art.  120  which  ap- 
plies and  not  Art.  113:  see  Bhajari  Saha 
Banikya  v.  Behary  Lai  Basak  (l), 
which  endorsed  the  view  of  tho  Madras 
High  Court.  The  view  of  our  Court  in 
Somajimal  v.  Todmal  (2)  was  to  the  same 
effect. 

It  follows,  in  my  opinion,  that  the 
present  suit  was  not  barred  by  limi- 
tation. 

It  is  now  contended,  however,  that  the 
question  of  interest  was  a  matter  beyond 
the  scope  of  the  reference  It  is  objected 
by  Mr.  Kimatrai  on  the  point  that  the 
appellant  did  not  specifically  raise  this 
in  the  issues  and  did  not  specifically 
raise  the  question  of  interest  in  the  me- 
morandum of  appeal .  It  is  the  fact,  how- 
ever, that  in  the  written  statement,  it 
was  contended  that  tho  arbitrators  had 
gone  beyond  the  scope  of  the  reference 
and  an  issue  was  raised  on  that 
point  and  in  the  memorandum  of  appeal, 
it  was  contended  that  the  learned  Judge 
had  erred  in  not  holding  that  the  award 
was  beyond  the  scope  of  the  reference 
Reliance  is  placed  on  behalf  of  the  appel- 
lant on  a  passage  in  Russel,  9th  Edn., 
450,  in  which  the  learned  author  on 
arbitratipn  points  out  that  future  inter- 
est was  beyond  the  scope  of  the  reference. 
On  the  other  hand,  it  has  been  held  that 

arbitrators^  have    authority  to take  into 

nflTTl906j  39  Cal   881=4  C.  L.  J.  162."  " 
(2)  [1913]  G  S.  L.  B.  148=19  I.  G.  376.- 
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consideration  a  custom  by  which  interest 
is  paayhle  :  see  Uttan  Chand  Saligram 
v.  Mjihmood  Jewa  Mamooji  (3),  where 
Rankin,  J.,  pointed  out  that  arbitrators 
have  power  to  decide  according  to  justice 
and  equities  Had  a  general  power  been 
conferred  on  the  arbitrators  to  decide  the 
disputes  the  question  of  interest  would 
have  presented  no  difficulty.  The  refer- 
ence, however,  shows  what  the  arbitrators 
were  authorized  to  do  was  to  settle  and 
fix  the  rates  as  they  thought  fit  and  pro- 
per, at  which  damages  should  be  calcula- 
ted Lind  paid  In  view  of  the  specific 
authority  given  to  them,  it  was  not  to 
settle  the  disputes  generally  but  to  settle 
the  disputes  by  fixing  the  rates.  There 
might,  I  think,  have  been  considerable 
force  in  the  contention  that  the  award  of 
interest  as  well  as  the  fixing  of  the  rates 
was  beyond  the  authority  given  to  the 
[arbitrator.  The  evidence,  however,  shows 
jthafc  the  appellants  accepted  benefits 
junder  the  general  award,  They  have 
pleaded  the  general  award  and  rate  under 
.the  general  award  as  a  defence  to  a  claim 
for  making  payment  at  the  market  rate 
iwhich  has  been  held  by  this  Court  to  be 
Bs,  59-0-0. 

That  being  so,  I  am  of  opinion  that 
the  appellants  are  precluded,  having 
acted  on  the  general  award  and  having 
accepted  benefits  under  it,  from  challeng- 
ing the  awarl  of  interest  in  the  present 
'proceedings. 

I  would,  therefore,  on  the  ground 
mentioned  dismiss  the  appeal  with  costs 

R  M  /K.K.         Appeal  dismissed. 

13)   [1019]  4f,   Cal.    53i=^54    I    C.  285=23   O 
W  N.  704. 
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PERCIVAL,  J  C  ,  AND 
RLTCHAND,  A.  J  G. 

Tahilram  and  others — Appellants, 
v. 

Maghanmal  and  others — Respondents. 

Misc.  Civil  Appeal  No.  7  of  1927,  De- 
cided on  23rd  January  1929,  from  an 
order  of  1st  Class  Sub-Judge,  Larkana, 
D/-  13th  January  1927 

(a)  Dekkhan  Agriculturist'  Relief  Act,  Si. 
3  and  11— S.  11  preserves  right  of  , plaintiff 
to  select  venue  when  defendants  agricultur- 
ists do  not  reside  within  jurisdiction  of  one 
Court. 

Though  S  11  provides  that  a  suit  which 
/alls  within  CJ.  (5),  S  3,  shall  be  instituted 
in  the  Court  where  the  sole  defendant  who  is 


an  agriculturist  or  where  there  are  more  than 
one  defendant  who  are  agriculturists,  all  such? 
defendants  resided,  it  preserves  the  right  of 
the  plaintiff  to  select  his  venue  where  ail 
defendants  who  are  agriculturists  do  not 
reside  within  the  jurisdiction  of  one  Court. 
The  plaintiff  hag  in  such  case  tho  option  of 
instituting  suit  in  any  Court  in  which  any 
one  of  such  agriculturists  resides.  [T  171  C  1] 

(b)  Dekkhan    Agriculturists'    Relief    Act* 
S    3,  Cls,  (w)  and    (x)— Case   of    surety    falls 
under  Cl.  (w)  and  not  under  Cl.  (x) — Suit  can 
be    instituted    under    S.    11    where    sureties 
reside. 

The  words  in  Cl.  (w),  S  3  "  on  a  written  or 
unwritten  engagement  for  the  payment  of 
money  not  horein  provided  for  "  are  wide 
enough  to  cover  the  case  of  a  surety.  Clause 
(x)  dooi  not  refer  to  a  contract  of  suretyship 
which  falls  within  the  purview  of  Cl.  (w),  so 
suit  under  S  11  can  be  instituted  in  tho  Court 
within  whoso  jurisdiction  the  sureties  reside. 

[P  171  C  2] 

(c)  Civil  P.  C.,  S    20  (b)— Cause    of  action 
indubitably  arising    within  jurisdiction — No 
leave  is  necessary. 

Where  the  causo  of  action  indubitably 
arises  within  the  jurisdiction  of  the  Court  no' 
leave  under  S,  20  (b)  is  necessary 

IP  171  C  2  ;  P  172  C  1), 

Kimatrai  Bhojraj — for  Appellants. 

G   A.  Kikla — for  Respondents. 

Judgment  — This  is  an  appeal  against 
the  order  of  the  First  Class  Sub-Judge, 
Larkana,  returning  the  plaint  for  presen- 
tation to  the  proper  Court. 

It  appears  that  the  plainbilfs  instituted) 
this  suit  for  recovery  of  Rs.  5,003  odd 
against  four  defendants.  Their  case  was 
thab  defendants  1  and  2  had  executed 
certain  hundis  in  their  favour  on  which 
this  sum  was  due  and  that  defendants  3 
and  4  had  agreed  to  stand  sureties  for 
due  payment  thereof.  In  the  plaint  it 
was  stated  that  none  of  the  defendants 
were  agriculturists.  Both  seLs  of  defen- 
dants raised  the  plea  that  they  were 
agriculturists  and  contended  that  as- 
defendants  1  and  2  resided  outside  the- 
jurisdiction  of  the  Larkana  Court,  that 
Court  could  not  entertain  the  suit  in 
view  of  tho  provisions  of  S.  11,  Dekkhan 
Agriculturists'  Relief  Act.  They  also- 
contended  that  as  no  leave  of  the  Court 
was  ohtained  under  S  20,  Civil  P.  C  ,  no 
leave  should  be  granted  for  institution 
of  the  suit  in  Larkana  Court  and  that  the 
plaint  should  be  returned  for  presenta- 
tion to  the  Hyderabad  Court  where 
defendants  1  and  2  resided.  At  the  hear* 
ing  the  plaintiffs  admitted  that  defen- 
dants 3  and  4  were  agriculturists  and  on 
their  admission  the  learned  Judge  passed 
an  order  datei  23rd  November  1926 
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holding  that  defendants  3  and  4  were 
agriculturists.  He  then  proceeded  with 
the  trial  of  the  issue  as  regards  the 
status  of  defendants  1  and  2.  On  13th 
January  1927,  the  learned  Judge  gave  a 
finding  that  defendants  1  and  2  were 
agriculturists  and  ordered  that  the  plaint 
be  returned  for  presentation  to  the 
Hyderabad  Court  where  defendants  1 
and,jQ  resided. 

The  learned  Judge  has  based  his  order 
on  two  grounds  :  first,  that  S.  11,  Dek- 
khan  Act  applied  and  second,  that  as  no 
leave  of  the  Court  had  been  obtained  for 
instituting  the  suit  in  the  Larkana  Court 
the  plaintiff  could  not  maintain  tho  suit 
in  the  Larkana  Court. 

Now,  it  is  well  settled  that  where  a 
suit  may  ho  instituted  in  more  Courts 
than  one  the  plaintiff  has  a,  right  to  select 
his  venue.  It  is,  no  doubt,  true  that 
this  right  has  to  a  certain  extent  been 
curtailed  by  the  provisions  of  S.  11, 
Dekkhau  Act,  That  sociion  provides 
that  a  suit  which  falls  within  Cl  (w), 
£.  3  of  the  Act  should  be  instituted  in 
the  Court  where  fcho  sole  defendant  who 
is  an  agriculturist  or  where  there  are 
more  than  one  defendants  who  are  agri- 
culturists all  such  defendants  reside.  But 
it  preserves  fcho  right  of  the  plaintiff  to 
select  his  venue  whore  all  the  defendants 
who  are  agriculturists  do  not  reside 
-vithin  tho  jurisdiction  of  one  Court.  It 
expressly  provides  that  fchs  plaintiff  shall 
in  that  cage  have  the  option  of  institut- 
ing the  suit  in  any  Court  in  which  any 
one  of  such  agriculturists  resides, 

NO.V  in  the  present  case  the  defendants 
3  and  4  had  been  held  to  be  agriculturists. 
They  admittedly  reside  in  the  jurisdic- 
tion of  the  Larkana  Court,  and,  therefore, 
there  ia  no  doubt  that  the  Lirkana  Court 
had  jurisdiction  to  entertain  tho  suit. 

While  dealing  with  this  part  of  the 
case  the  learned  Judge  seems  to  have  lost 
sight  of  the  fact  that  he  had  recorded  a 
finding  that  defendants  3  and  4  were 
agriculturists.  lie  seemed  to  entertain 
the  view  that  it  was  not  open  to  the 
plaintiffs  to  admit  at  a  very  late  stage  of 
the  proceedings  that  defendants  3  and  4 
were  agriculturists  with  the  object  of 
giving  jurisdiction  to  the  Larkana  Court. 
He  was  of  the  opinion  that  the  plaintiffs 
could  not  give  jurisdiction  to  that  Court 
by  making  a  false  admission  of  facts.  We 
think  that  it  was  not  open  to  the  learned 
Judge  to  treat  the  admission  by  the  plain- 


tiff as  false  and  especially  so  when  he- 
had  recorded  a  finding  holding  that  defen- 
dants 3  and  4  were  agriculturists.  If 
defendants  1  and  2  disputed  that  defen- 
dants 3  and  4  were  ag/iculturists  and  if 
ae  has  now  been  contended  on  their 
behalf  they  were  not  present  when  that 
issue  was  decided  it  was  incumbent  on 
them  to  have  moved  the  Court  to  review 
its  finding  on  that  issue  and  to  have  led 
evidence  on  that  point. 

It  is  further  contended  that  so  far  as 
the  cause  of  action  against  defendants  1 
and  2  was  concerned  it  fell  within  Cl.  (w), 
S  3,  but  so  far  as  cause  of  action  against 
defendants  3  and  4,  who  were  sureties 
was  concerned  it  fell  under  Cl  (x)  of  that 
section,  and  that,  therefore,  under  S.  11 
of  the  Act  the  suit  could  only  bo  insti- 
tuted in  the  Court  within  whose  jurisdic- 
tion defendants  1  and  2  resided. 

We  are  not  prepared  to  hold    that    the 
cause   of  action  against  defendants  3  and 
4    doog    not    fall    within    tho  purview  of 
Cl.  (w),  S  3.     The  words  , 
"on  a  written  or  unwritten  engagement  for  the 
payment  of  money  not  herein  provided  lor" 
are    wide   enough    to    cover  the  case  of  a 
surety  because  under  his  contract  a  surety 
expressly  agrees  to  render  himself  liable 
for    the   debt    of    his    principal    on    the 
failure  of  his  principal  to  piy  tho  money 
or   in    other    wordg    expressly  engages  to 
pay  such  money. 
Clause  (x)  reads  as  follows  : 

Suits  for  tho  recovery  of  the  mon^y  due 
on  contract  other  than  the  <*bovo  and  suits  for 
rent  etc  " 

The  bare  reading  of  the  above  clauses 
mikes  it  abundantly  clear  that  it  does 
not  refer  to  contracts  which  fall  within 
the  purview  of  Cl.  (w),  that  is  to  say, 
contracts  in  respect  of  an  engagement 
whether  wntteu  or  unwritten  to  pay 
money.  Clause  (x)  does  not,  therefore, 
refer  to  a  contract  of  suretyship  like  the 
present 

We  think,  therefore,  that  the  learned 
Judge  was  in  error  in  declining  jurisdic- 
tion on  that  ground, 

With  regard  to  the  second  ground  on 
which  the  learned  Judge  has  proceeded, 
namely,  that  permission  of  the  Court  was 
necessary  under  S.  20  (b),  Civil  P.  C.,  it 
is  sufficient  to  observe  that  the  learned 
Judge  has  not  applied  his  mind  to  the 
fact  that  the  cause  of  action  against  all 
the  defendants  indubitably  arose  within 
the  jurisdiction  of  the  Larkana  Court, 
the  hundis  having  been  executed  by  defen- 
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danfcs  1  and  2  at  L  irk  an  a,  and  the  amount 
being  made  payable  there.  So  far  as 
defendants  3  and  4  were  concerned  they 
not  only  resided  there  but  had  agreed  to 
stand  sureties  for  defendants  1  and  2  and 
to  p\y  the  amount  at  that  place.  No 
leave  was,  therefore,  necessary  under 
S.  20  (b),  Civil  P.  C. 

We  accordingly  set  aside  the  order  of 
the  lower  Court  and  direct  the  learned 
Judge  to  take  hack  the  plaint  on  his  file 
and  dispose  of  it  according  to  law  The 
respondents  to  bear  the  costs  of  this 
Appeal. 

The  costs  of  the  lower  Court  to  be 
costs  in  the  cause. 

B  M  /n.K  Order  set  aside. 
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•     BAKLEE,  A.  J.  C. 

Phoenix  Trading  Co.  Ltd.— Plaintiffs. 
v. 

F.  B.  B.  Diwanchand  Sibal  and  Sons 
— Defendants. 

Original  Civil  Suit  No.  95  of  1925, 
Decided  on  2nd  May  1929. 

Civil  PC,  O.  37  —  Suit  on  diihonoured 
bill  of  exchange  —  Acceptor  getting  poiaei- 
sion  of  goodi — He  cannot  plead  that  he  was 
merely  acting  as  agent  for  the  drawer — Evi- 
dence Act,  S.  117. 

In  a  suit  on  a  dishonoured  bill  of  sxchango 
after  the  defendant  has  accepted  the  Bill  and 
by  ao  doing  has  got  poaaesaion  of  the  goods  he 
cannot  be  allowed  to  plead  that  ho  was  merely 
an  agent  aobing  for  tha  dr.iwer.  He  cannot  bo 
allowed  to  defend  himself  on  the  lines  : 
A.  I.  It.  1918  P.  C  146,  Ref.  [P  179  G  2] 

Sri  Kishen  Das  II.  Lulla—tor  Plain- 
tiff. 

Dip  Chand  Chandumal  —  for  Defen- 
dants 

Order. — This  suit  has  been  filed  under 
O,  37  by  the  Phoenix  Trading  Co.,  Ltd., 
against  a  Karachi  firm  for  damages  due 
to  the  dishonour  of  a  bill  of  exchange 
accepted  by  the  defendant  firm,  The 
disacceptance  and  dishonour  are  admitted 
and  the  question  is  whether  leave  to  de- 
fend should  be  given. 

The  defence  is  that  the  acceptance  was 
conditional  and  that  the  condition  was  not 
fulfilled.  It  is  pleaded  that  the  defen- 
dant firm  had  dealings  with  one  Dore- 
mans,  a  Dutch  Merchant,  that  a  sum  of 
Us.  8,000  was  due  to  them,  that  Dore- 
mans  sent  them  goods  accompanied  by 
the  draft  in  suit  and  they  accepted  the 
drafb  and  so  obtained  the  shipping  docu- 


ments, on  condition  that  before  the  bill 
was  presented  for  payment  Doremans 
would  pay  them  Rs.  8,000  but  that  he 
failed  to  do  so. 

This  might  or  might  not  be  a  good  and 
sufficient  defence  were  Doremans  the 
plaintiff.  It  would  certainly  be  a  per- 
missible defence.  The  question  is  whe- 
ther it  is  a  good  defence  against  the  Phoe- 
nix Trading  Go  ,  Ltd.  In  other  words, 
after  the  defendant  accepted  the  bill,  and 
by  so  doing  got  possession  of  the  goods, 
can  he  be  allowed  to  plead  that  the  de- 
fendant was  merely  an  agent  acting  for 
Doremans.  In  my  opinion  he  cannot  be 
allowed  to  defend  himself  on  these  lines 
It  is  contrary  to  all  established  rules 
that  : 

"in  an  notion  on  a  pro-nobo  or  bill  of  ex- 
change against  a  person  whose  name  properly 
appears  as  a  party  to  the  instrument  it  19  nob 
open  to  either  by  way  of  olaim  or  defence  to 
show  that  the  signatory  was  in  reality  acting 
for  an  undisclosed  principal.  Per  Lord  Buck- 
master  in  fum  of  Sad  a  silk  Janki  Das  v. 
Kishen  Pershad  (1). 

This  is  the  principle  of  S.  117,  Evi- 
dence Act.  The  rule  is  one  of  policy  for 
the  convenience  of  trade  and  the  conduct 
of  commercial  affairs  and  I  can  see  no 
reason  why  the  acceptor  should  in  this 
case  bo  allowed  a  privilege  not  allowed 
to  the  drawer  in  the  Privy  Council  case. 

Leave  to  defend  is,  therefore,  refused. 
Dacree  as  prayed  with  coata  and  interest 
from  suit  to  payment  at  six  per  cent  the 
rate  provided  in  the  instrument 

R.iVf./R.K.  Leave  refused. 

(1)  A.I  R   1918  P.C   140=46  Cal.  063=46  LA. 
33  (P.C.) 
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KurcHAND,  A.  J.  C. 

Murlidhar  J.  Punjabi — Plaintiff 

v. 
Naraindas  Motaram — Defendant. 

Original  Civil  Suit  No.  391  of  1924, 
Decided  on  5th  Mirch  1929. 

(a)  Tort — Defamation  —  Words  accusing 
perion  of  criminal  offences  are  per  se  de- 
famatory —  Defendant  must  prove  that 
statements  are  true. 

Words  used  by  the  defendant  accusing  a 
pirson  of  certain  criminal  offences  which  ex- 
pose him  to  imprisonment  or  other  heavy 
penalty  are  per  se  defamatory  and  the  defen* 
danb  must  prove  that,  the  statements  are  sub- 
stantially true.  Mac  Pherson  v.  Daniels,  (1829) 
10  £-  &C.  263,  [P  174  01] 
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(b)  Evidence  Act,  S.  105— In  caie  of  de- 
famatory italemenli  burden  ii  on  defendant 
to  show  that  hia  allegation!  are  lubitantially 
true. 

Whore  tho  statements  made  by  the  defen- 
dants are  per  ae  defamatory,  bhe  burden  is  on 
tho  defendant  to  prove  that  the  allegations  on 
which  hia  comment  waa  based  are  sub- 
stantially true.  The  plaintiff  should  not  ba 
called  upon  to  prove  the  quantum  of  damages. 
A.  I.  R.  1929  Sind  90  and  Devis  v.  Shcpstonc, 
(1888)  55  /,.  J.  P.  C.  51,  Ref.  [P  174  G  2] 

fripchand  Chandumal — for  Plaintiff. 
Kimatrai  Bhojraj — for  Defendant 

Judgment. — The  plaintiff  is  a  pleader 
of  this  Court  and  has  served  as  President 
of  the  Shikarpur  Municipality  for  several 
years.  He  holds  tho  title  of  a  Dewan 
Bahadur  The  defendant  is  a  retired 
Deputy  Collector  and  a  pensioner.  He 
too  had  been  a  Councillor  of  the  Shikar- 
pur  Municipality  for  several  years,  pro- 
bably for  the  same  duration  as  the  plain- 
tiff. 

In  1920  the  plaintiff  was  the  President 
of  the  Municipality  and  Chairman  of  the 
Managing  Committee.  The  defendant 
had  some  reason  to  be  dissatisfied  with 
the  manner  in  which  the  plaintiff  was 
carrying  on  his  work  in  the  Municipali- 
ty. Ho  wrote  sever*!  articles,  but  they 
did  not  bear  his  name,  in  a  paper  called 
the  "Vatan"  published  in  that  place 
in  the  issues  of  30th  March,  4th 
April  and  lOtb  April  1923,  with  the 
result  that  the  plaintiff  prosecuted  the 
Editor  of  that  paper,  but  subsequently, 
it  is  said,  that  on  account  of  the  Editor 
being  a  lad  of  sixteen  years  and  not 
knowing  English  the  plaintiff  did  not 
press  that  prosecution  which  was  with- 
drawn somewhere  in  the  month  of  June 
1923. 

On  2nd  July  1923,  a  letter  under  the 
signature  of  the  defendant  was  published 
in  the  "Daily  Gazette"  of  Karachi,  which 
paper  has  a  very  wide  circulation, 
making  certain  serious  allegations  against 
the  character  of  the  plaintiff.  It  repro- 
duced certain  allegations  which  had  pre- 
viously been  made  in  the  "Vatan."  This 
resulted  in  the  present  suit  being  filed 
for  defamation  both  against  the  defen- 
dant and  the  Editor  of  the  "Daily 
Gazette  "  The  case  against  the  Editor 
has  been  withdrawn,  and  we  are  now 
concerned  only  with  the  case  against  the 
defendant. 

The  allegations  of  fact  which  are  said 
to  be  defamatory  are  stated  in  para.  8 
(c)  and  8  .(d)  of  the  plaint.  The  first 
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allegation  is  that  the  plaintiff  removed  a 
petition  filed  by  one  Tara  Singh  from  the 
municipal  records  and  entered  a  false 
and  deceptive  note.  The  second  allega- 
§tion  is  that  he  falsely^nfcered  the  words 
'with  permission"  on  the  top  of  Resolu- 
tions Nos  582  and  583  about  the  forma- 
tion of  Committees  on  23rd  February 
1923;  and  the  third  is  that  he  forged 
certain  documents  or  abetted  the  forgery 
of  those  documents  by  the  Chief  Officer 
of  the  Municipality  in  connexion  with 
the  election  of  certain  Committees. 
Certain  details  have  been  given  extend- 
ing to  over  one  hundred  lines  describing 
the  nature  of  this  forgery.  Briefly 
stated,  the  allegation  is  that  one  Mr, 
Atmaram  was  shown  as  the  mover  of  & 
motion  to  select  certain  Committees. 
Mr.  Atmaram  was  not  present  when  that 
motion  was  moved  or  passed,  he  having 
come  to  the  meeting  of  the  municipality 
after  tho  Committee  had  been  appointed 
when  the  next  item  on  the  agenda  was 
under  discussion  and  that  the  Chief 
Officer  had  accordingly  made  a  note 
showing  that  Mr.  Atmaram  attended  the 
meeting  when  the  next  item  was  being 
discussed.  Bub  subsequently  realizing, 
that  according  to  the  municipal  rules 
the  mover  being  absent  at  the  time  of 
the  appointment  of  the  members  of  the 
Committees,  the  resolution  waa  ultra 
vires,  the  plaintiff  had  certain  altera- 
tions made  so  as  to  show  that  the  mover 
Mr.  Atmaram  was  present  before  the 
motion  was  put  to  the  vote,  and  that  ha 
did  so  notwithstanding  the  protest  of 
several  members  including  the  defen- 
dant. 

On  the  strength  of  these  three  charges 
levelled  by  the  defendant  against  the 
plamtiif  the  defendant  has  made  certain 
strong  comments  as  to  the  conduct  of  fche- 
plaintiff  by  alleging  that  the  municipal 
administration  under  the  plaintiff  had 
given  the  highest  dissatisfaction  to  the 
public  of  Shikarpur,  and  that  it  was  & 
record  of  false  minutes,  deliberate  misre- 
presentation of  facts,  highhandedness 
and  selfishness  that  at  onue  made  Mr. 
Murlidhar  unfit  for  the  responsible 
office  of  the  President  of  a  City  Munici- 
pality. The  defendant  goes  on  to  say 
that  . 

"the  Judicial  Commissioner  of  Siud  should! 
consider  whether  Mr.  Murlidhar,  on  the  face 
of  the  orimmal  offences  committed  and  other 
acts  of  dishonesty  practised  by  him,  can  he- 
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allowed  bo  remain  on  the  roll  of  the  noble 
legal  profession  bo  which  ha  balongs." 

Lastly,  th&  defendant  appeils  to  Govern- 
ment to  take  criminal  action  against  the 
plaintiff  by  stating  : 

"Are  nob  law  and'brder  the  favourite  strong- 
hold of  the  bureaucracy  going  bo  be  enforced 
in  this  instance.  Full  particulars  of  these 
offences  have  been  given." 

Now,  the  Indian  Law  draws  no  distinc- 
tion between  '  slander"  and  '  libel."  Even 
under  the  English  Liw,  the  words  used 
by  the  defendant  accusing  the  plaintiff 
of  certain  criminal  offences  which  expos- 
ed the  plaintiff  to  imprisonment  or  other 
heavy  penalty  (and  not  merely  to  a  fine 
in  the  first  instance  with  possible  impri- 
sonment in  default  of  payment  of  fine) 
are  per  se  defamatory:  sec  Odgers  on 
"Slander  &  Libel,"  p  53.  The  only  pos- 
sible defence  to  such  an  action  and  one 
which  has  been  taken  in  this  case,  is 
that  the  defamatory  matter  was  true  in 
substance  and  in  fact.  The  allegations 
made  by  him  on  which  the  alleged  com- 
ment is  based  are  all  made  by  him  as 
true  to  his  knowledge,  he  being  personal- 
ly present  in  the  municipal  meetings  at 
the  time  when  these  alleged  offences  are 
said  to  have  been  committed,  and,  there- 
fore, if  these  allegations  are  proved  not 
to  be  true,  they  amount  to  wilful  false- 
hood which  again  is  by  itself  a  proof  of 
malice. 

If  the  plaintiff  ia  a  criminal  cadet 
•questio  he  is  unfit  to  bo  a  vneinber  of  the 
honourable  profession  or  to  be  entrusted 
with  the  duties  of  the  President  of  a 
Municipality,  anl  he  cannot  in  that  (use 
claim  any  damiges.  As  said  by  Little- 
dane,  J  ,  in  MacPhersou  v.  Daniels  (i)  : 

"Bub  if  the  defendant  roliea  upon  the  truth 
as  an  answer  to  the  action,  he  must  plead  tho 
matter  specially  ;  because  tho  truth  is  an 
answer  to  the  action,  not  because  it  negatives  - 
the  charge  of  malice  (for  a  person  may  wrong- 
fully or  maliciously  uttor  slanderous  matter 
though  true,  and  thereby  subject  himself  to  an 
indictment.,)  bub  bocauso  it  shows  that  the 
•plaint id  IB  not  entitled  to  recover  damages. 
>For  the  law  will  nob  permit  a  rn.\n  to  recover 
damages  in  respect  of  an  injury  to  a  character 
which  ha  either  dooa  not,  or  ought  nob  bo  pos- 
sess." 

If,  therefore,  the  plaintiff  has  commit- 
'ted  criminal  offences  and  claims  to  re- 
cover damages  for  loss  of  his  reputation 
he  cannot  succeed.  If,  on  the  other  hand, 
the  allegations  of  fact  are  proved  to  be 
"Untrue,  no  question  of  privilege  can  pos- 
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sibly  arise.  I  had  occasion  to  discuss 
this  point  while  sitting  on  the  High 
Court  side  in  the  case  of  -Mir  Allahabux 
Khan  v.  Emperor  (2)  wherein  I  said  that 
one  should  not  : 

"lose  sight  of  the  Important  distinction 
which  has  been  repeatedly  pointed  out  bet- 
ween 'fair  -comment1  based  on  well  known  or 
admitted  faoba  and  the  assertion  of  unsub- 
stantiated facta  for  comment.  Where  com- 
ment is  made  on  allegations  of  fact  which  do 
not  exisb,  bho  very  foundation  of  bhe  plea  dis- 
appears." 

On  this  point  the  observations  of  their 
Lordships  of  the  Privy  Council  in  Dens 
v.(  Shrpvt one  (3)  are  pertinent  : 

"There  is  no  doubt  th,*t  bhe  public  acts  of  a 
public  man  may  lawfully  be  -made  the  sub 
jeot  of  fair  comment  or  criticizm,  not  only  by 
the  press,  bub  by  all  members  of  the  public. 
Bub  bho  distinction  cannot  be  too  clearly 
borne  in  mind  batwaen  comment  or  cviticizm 
and  allegations  of  fact,  such  as  that  disgrace- 
ful acts  had  bean  committed,  or  discreditable 
language  used.  It  ia  one  thing  to  comment 
upon  or  cribioiz-3,  oven  with  seventy,  the 
acknowledged  or  proved  acts  of  a  public  man, 
and  quite  another  to  assert  that  ho  has  been 
guilty  of  particular  acts  of  misconduct." 

As  the  statements  made  by  the  defen- 
dant in  his  letter  are  per  se  defamatory, 
I  think  the  burden  is  on  him  to  prove 
that  the  allegations  on  which  his  com- 
ment was  based  were  substantially  true 
in  fact.  I  also  do  not  think  that  the 
plaintiff  should  be  called  upon  to  prove 
I  he  quantum  of  damages.  Looking  at 
the  position  of  the  plaintiif  and  also  the' 
circulation  which  the  "Daily  Gazette" 
has,  the  amount  of  damages  claimed  by 
him  is  in  no  way  excessive  but,  of  course, 
it  will  be  open  to  the  defendant  to  prove 
that  the  amount  claimed  by  the  plaintiff 
should  be  reduced  by  proving  any  of  the 
following  circumstances. 

(l)  Evidence  falling  short  of  a  justi- 
fication ,  (2)  absence  of  malice  ;  and  (3) 
bad  reputation  of  the  plaintiff 

Mr.  Kimatrai  has  asserted  that  he 
wishes  to  lead  evidence  on  these  points 
and  has  further  stated  on  instructions 
iroin  his  client,  who  is  in  Court,  that  his 
client  is  not  prepared  to  offer  any  apology, 
that  he  asserts  that  the  statements  made 
by  him  are  substantially  true,  and  that 
he  would  prove  them  to  be  true.  la 
view  of  the  above  observations,  some  of 
the  issues  framed  in  tho  case  can  easily 
be  disposed  of,  and  I  propose  to  record 
my  findings  on  them. 

~l2rA~.T~R7T929  Sind  90. 
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(1)  Does  the  letter  in  "Daily  Gazette" 
of  2nd    July    1923,    contain    statements 
which  are  per  se  defamatory  ? 

Yeg. 

(2)  Have  these    statements  been  made 
maliciously  with    a  view  to  harm  the  re- 
putation   of   the   plaintiff    as   alleged  in 
para..  7  of  the  plaint. 

Mr.  Dipchand  has  stated  that  he  does 
not  propose  to  rely  upon  the  damages 
toeing  enhanced  on  the  ground  that  tho 
statements  were  maliciously  made  ;  but 
that  he  has  only  asked  for  this  issue 
being  raised  for  the  purpose  of  showing 
that  the  letter  was  inspired  by  malice 
In  view  of  the  fact,  that  it  is  per  se  ma- 
licious, I  do  not  think  it  necessary  to 
call  upon  the  plaintiff  to  prove  that  it 
was,  as  a  matter  of  fict  inspired  by 
malice. 

(3).  Are  the  statements  contained  in 
the  said  letter  substantially  true  ?  If 
so,  is  there  any  cause  of  action  against 
defendant  1.  ? 

This  issue  is  an  issue  of  which  tho 
burden  is  on  the  defendant  and  is  the 
main  issue  in  the  case  It  will  be  deci- 
ded after  the  evidence  is  recorded. 

(4  &  5)  Wore  the  statements  contained 
in  tho  said  letter  bona  fide  in  the  dis- 
charge of  public  duty  and  a  fair  com- 
ment on  tho  conduct  of  a  public  man  ? 
If  so,  are  they  actionable  ? 

Are  the  said  statements  privileged  as 
having  been  made  bona  fide  in  the  inte- 
rests of  morality,  and  for  public  good 
and  i\9  relating  to  the  conduct  of  a  public 
man  in  his  public  capacity  ? 

The  findings  on  these  issues  will 
follow  the  result  of  Issue  3. 

(G  <fe  7)  Is  there  any  co,use  of  action 
against  defendant  2.  ? 

If  there  is,  aro  they  liable  ? 

Struck  off  as  the  defendant  2  has  been 
given  up. 

(8).  Has  the  plaintiff's  reputation  or 
credit  been  injured  and  has  he  suffered 
any  mental  pain  ? 

There  can  be  no  doubt  that  tho  allega- 
tions affected  the  reputation  and  credit 
of  the  plaintiff  at  any  rate  with  persons 
who  were  not  conversant  with  the  affairs 
of  the  Shikarpur  Municipality  and  that 
he  has  suffered  mental  pain  Bat  whe- 
ther these  facts  would  entitle  him  to 
damages  or  not,  would  depeni  upon  the 
finding  on  Issue  3. 

(9).  Is  the  plaintiff  entitle!  to  any 
damages  ?  If  so,  what  ? 


If  the  finding  on  Issue  3  is  against 
the  defendant,  the  plaintiff  will,  in  my 
opinion,  be  entitled  to  the  amount  claim- 
ed without  further  proof  unless  the  de- 
fendant gives  evidence  in  mitigation  of 
such  damages. 

I  now  call  upon  the  defendant  to  lead 
evidence  on  the  main  issue  of  which  the 
burden  is  on  him. 

After  this  order  was  dictated,  Mr. 
Kimatrai  has  argued  that  the  plaintiff 
should  give  formal  evidence  that  he  has 
suffered  pain  of  mind  and  also  that  he 
has  suffered  in  reputation  I  do  not 
think  that  such  formal  evidence  is  neces- 
sary in  this  case,  and,  therefore,  I  dis- 
allow his  request. 

B.M./R.K.  Order  accordingly. 

A    I   R.  1929  Sind  175 

PERCEVAL,  J.  C.  AND  RUPCHAND,  A.  J.  C. 

lllahibux — Appellant. 
v. 

Emperor — Opposite  Party 

Criminal  Appeal  No.  40  of  1929,  Deci- 
ded on  17th  April  1929,  against  decision 
of  Addl.  Sess.  Judge,  Hyderabad. 

Evidence  Act,  S  27 — No  statement  or  iti 
part,  not  relating  distinctly  to  facts  deposed 
to  by  the  accused,  should  go  on  record  unless 
there  is  discovery  in  consequence  thereof. 

The  words  uaed  by  tho  legislature  in  S,  27 
make  it  absolutely  clear  that  only  so  much  of 
such  information  whether  it  amounts  to  * 
confession  or  not,  AS  relates  distinctly  to  the 
fact  which  is  deposed  co  as  discovered  in  con- 
sequenc3  of  the  information  received,  may  ba 
proved. 

An  accused  give  information  to  the  police 
in  those  words  :  "I  shall  produce  the  lathi 
with  which  I  killed  Ismail."  It  h.id  been 
admitted  as  evidence  under  8.  27  .  Tho  lathi 
which  the  accused  handed  over  had  no  marks 
of  blood  whatsoever.  [P  17G  C  2] 

Held  .  that  il  the  more  fact  of  the  lathi 
having  been  handed  to  the  polico,  might  be 
relied  upon,  for  tho  purpose  of  introducing  an 
alleged  confession  mtde  by  the  accused  to  the 
polico,  the  provisions  of  3,  20  would  become 
nugatory.  [P  176  G  2] 

Partabrai  D.  Punwam — for  Appellant. 

C.  Lobo—for  the  Crown. 

Percival,  J  C.— The  accused  Ilkhi- 
Imx  ha3  been  convicted  by  the  Additional 
Sessions  Judge  of  Hyderabad  under  S.  302 
with  the  murder  of  his  uncle  Ismail  and 
sentence!  to  transportation  for  life. 

A  considerable  amount  of  evidence  hatf 
been  given  in  this  case,  and,  as  pointed 
out  by  the  learned  Addition.il  Sessions 
Judge,  the  circumstantial  evidence  against 
the  accused  is  very  strong.  The  evidence 
shows  tint  the  accused  went  to  one 
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Mitho'a  house  and  took  the  deceased  from 
there  on  an  allegation  which  was  not 
correct.  He  was  last  seen  going  with 
the  deceased  from  Mitho's  house.  There 
is  evidence  of  certain  persons  who  say 
that  they  heard  cries  on  the  way  by 
which  accused  and  the  deceased  wont 
That  evidence  may  perhaps  not  have  been 
correct,  because  the  persons  are  relations 
of  parties  But,  apart  from  that,  the 
circumstantial  evidence,  as  indicated 
above,  is  strong  as  against  the  accused. 
There  is  the  further  fact  that  Mariam, 
the  wife  of  the  deceased,  with  whom  the 
accused  is  known  to  have  had  illicit 
connexion,  stated  to  various  leading  men 
of  the  community  that  the  accused  had 
confessed  to  her  that  he  had  killed  the 
deceased  As  pointed  out  by  the  learned 
Additional  Sessions  Judge,  there  is  no 
reason  why  Ma.ria.rn  should  give  evidence 
against  the  accused  in  this  way  The 
probabilities  would  be  that  she  \vould 
support  him  rather  than  the  contrary. 
In  fact,  as  has  been  pointed  out  by  the 
learned  Additional  Sessions  Judge,  the 
leading  men  of  the  community  were 
endeavouring  to  hush  up  the  case  not  to 
concDct  the  evidence  against  the  accused. 

Taking  the  evidence  as  a  whole,  I 
agree  with  the  learned  Additional  Sessions 
Judge  that  the  o Hence  is  fully  brought 
homo  to  the  accused,  and  that  the  con- 
viction should  bo  confirmed. 

It  is  desirable,  however,  to  refer  to 
the  remarks  of  the  learned  Additional 
Sessions  Judge  on  S.  27,  Evidence  Act. 
The  learned  Judge  has  admitted  the 
words  "I  shall  produce  the  lathi  with 
which  I  killed  Ismail."  These  words  he 
has  admitted  relying  on  the  ruling  of  the 
Lahore  High  Court  delivered  on  24th 
February  1928,  and  on  certain  other 
cases  But  since  the  judgment  of  the 
learned  Additional  Sessions  Judge  there 
has  been  a  Full  Bench  ruling  of  the  same 
Court  of  seven  Judges  in  which  S.  27, 
Evidence  Act  has  been  fully  considered. 
It  was  held  in  that  ruling  by  five  out  of 
the  seven  learned  Judges  that  the  words 
which  can  be  admitted  under  S.  27  are 
very  limited.  Words  such  as  "with 
which  I  killed  Ismail'1  would  not  be 
admissible  under  that  ruling,  with  which 
ruling  I  am  not  disposed  to  disagree 

However,  as  pointed  out  by  the  learned 
Judge,  even  apart  from  this  evidence,  and 
even  apart  from  the  judicial  confession 
of  the  accused,  there  is  sufficient  evidence 


to  bring  home  the  offence  to  the  appel- 
lant. I,  therefore,  dismiss  the  appeal 
and  confirm  the  conviction  and  sentence. 

Rupchand,  A.  J,  C. — I  concur.  The 
words  used  by  the  legislature  in  S.  27, 
Evidence  Act  make  it  absolutely  clear 
that  only  so  much  of  such  information 
whether  it  amounts  to  a  confession  or 
not,  as  relates  distinctly  to  the  fact 
which  is  deposed  to  as  discovered  in 
consequence  of  the  information  received, 
may  be  proved.  Now,  what  is  the  fact 
which  has  been  deposed  to  as  discovered 
in  consequence  of  the  information  re- 
ceived from  the  accused  in  the  present 
case.  The  answer  to  that  question  is 
that  nothing  has  been  discovered.  The 
lathi  which  the  accused  handed  over  had 
no  marks  of  blood  whatsoever.  Every 
person  possesses  a  lathi,  and  if  the  more 
fact  of  the  lathi  having  been  handed  to 
the  police,  may  be  relied  upon,  for  the 
purpose  of  introducing  an  alleged  con- 
fession made  by  the  accused  to  the  police, 
the  provisions  of  S  27  would  become 
nugatory.  In  my  opinion  great  care 
should  always  be  taken  before  admitting 
under  the  provisions  of  S  27  statements 
made  by  an  accused  person,  and  before 
such  statements  are  admitted  Court  must 
be  satisfied  that  the  conditions  laid  down 
by  that  section  are  fulfilled  and  that  no 
part  of  such  statements  which  do  not 
relate  distinctly  to  the  facts  which  are 
deposed  as  having  been  discovered  in 
consequence  thereof  should  be  permitted 
to  go  on  the  record. 

K.N./R.K.  Appeal  dismissed. 

A  I.  R.  1929  Sind  176 

BARGEE,  J.  C    AND  ASTON,  A.  J.  C. 

Shafi  Mahomed — Applicant, 
v. 

Kamruddin  and  others — Opponents. 

Criminal  Revn.  Appln.  No  52  of  1929, 
Decided  on  28th  June  1929. 

Criminal  P,  C.,  S,  439  (5) — Complainant 
ordered  to  pay  compensation  exceeding 
Ri.  50  under  S.  250,  has  right  of  appeal 
and  §o  no  revision  liei  —  Criminal  P,  C., 
S.  250. 

A  complainant  who  baa  been  ordered  to  give 
compensation  under  S.  250,  has  the  right  of 
appeal  whenever  compensation  awarded  ex- 
ceeds Ra.  50  in  the  aggregate  whether  this 
amount  is  payable  to  one  accused  or  distri- 
buted amongst  several  accused ,  Therefore  no 
revision  hea  in  such  a  case.  [P  177. C  1] 

Husomal    M.    Ourubuxani — for    Ap- 
plicant. 
Kimatrai  Bhojraj— for  Opponent. 
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Aston,  A.  J.  C. — This  is  an  appli- 
cation for  the  revision  of  an  order  dated 
25th  February  1929  passed  by  the 
learned  1st  Glass  Magistrate  Dadu,  dis- 
missing the  complaint  of  the  applicant 
and  directing  the  applicant  to  pay  Els.  20 
as  compensation  to  each  of  the  10  accused 
under  S  250,  Criminal  P.  C. 

Mr.  Kimd.tr.ii  who  appears  for  the  res- 
pondents has  raised  a  preliminary  objec- 
tion (hat  no  revision  lies. 

Mr.  Kim.ttrai  points  out  that  the  ap- 
plicant had  a  right  of  appeal  and  sinoa 
he  can  appsal,  he  cannot  apply  to  this 
Court  in  revision. 

On  behalf  of  the  applicant  a  number  of 
authorities  have  been  cited  :  namely, 
Assin  Mai  Chatu  Mai  v  Dilbar  (1), 
Pereira  v.  Demello  (2)  and  Sumaria  v. 
Emperor  (3)  a  decision  of  the  Allahabad 
High  Court,  lobhilMallah  v.  Emperor 
(4)  a  decision  of  the  P<itna  High  Court 
and  Sarah  Dial  v.  Btr  Singh  (5) 

It  appears  to  be  settled  law  that  a 
loomplamant  who  has  been  ordered  to 
give  compensation  under  S  25J,  Criminal 
'P.  C.  has  the  right  of  -appeal  whenever 
the  compensation  awarded  exceeds  Rs.  50 
in  the  aggregate  whether  this  amount  is 
payable  to  one  accused  or  distributed 
amongst  several  accused. 

I  tim  of  opinion  that  Mr.  Kimatrai's 
contention  that  revision  does  not  lie  is 
correct,  and  would,  therefore,  dismiss  this 
application. 

H.M./R'K.         Application  dismissed. 

(1)  A.  I  B.  1926  Siad  19=  H  S   L.  B.  66. 

(2)  A.  1  B   1025  Bora.   129=49  Bom.  440. 

(3)  A.  I  B.  192G  All.  247. 
(4J  A.  I  B.  1926  PAD.  70. 

(5)  A.  I    B.  1923  Lah.  638=9  Lah.  462. 
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PEHCIVATi,    J.  C.,    AND    ASTON,    A.    J.  C. 

Mt.  Uanifabai  and  another — Appel- 
lants. 

v. 

Karachi  Port  Trust — Opponents, 
Misc.  Civil  Appeil  No  3  of  1929,  Deci- 
ded   on    2 1st    Fdbruarv    1929,    from    an 
orHer  of  J.  0.,  Sind,  D/-  22aJ    September 
1928. 

(a)  Workmen1!  Compensation  Act,  S.  2  f  1) 
(d)— Definition  of  "  dependent!  "  exclude! 
ceitain  relative!. 

The  e>p-3BBioa  "dependant"  as  defined 
in  S,  9  I  lj 'd.  includes  wife,  husband,  patent 

1929  8/23  ft  2* 


and  some  other  near  relatives.  Bub  certain 
relatives  aro  expressly  excluded.  Theiefore  it 
follows  that  gratuities  are  to  be  paid  to 
particular  persona  who  do  not  or  may  nob 
include  certain  hairs  to  tho  deceased. 

[P  178  0  1] 

(b)  Succeuion  Act  (19*5),  S.  370-Suc- 
ceiiion  certificate  mutt  be  given  in  respect 
of  estate  which  goes  to  heirs — It  cannot  be 
given  in  case  of  gratuity  to  be  paid  to 
particular  persons. 

If  succession  certificate  in  to  be  given  in 
rospooc  of  tho  estate  of  the  deceased  person 
it  must  be  in  respect  of  an  estate  which  goes 
to  the  heirs  of  the  deceased  person  A  suc- 
cession certificate  cannot  be  granted  in  caso 
of  gratuity  which  does  not  lorm  part  of  tha 
estate  of  tbe  deceased  bub  is  merely  a  sum 
pud  to  particular  persons  who  are  not  neces- 
sarily the  heirs  of  tho  deceased.  A.  I.  R.  1924 
Sind  57,  Ref.  [P  178  0  1,  2,  P  179  C  1] 

Srikishendas    H.    Lulla — for    Appel- 
lants. 

T.  Q  Elphinstoii—toT  Opponents. 
Judgment. — This  is  a  miscellaneous 
appeal  against  fche  order  passed  by  Mr. 
Wild,  Acting,  J  G.  of  Sind,  in  which  he 
refused  bo  gra,nt  a  succession  certificate 
to  the  applicants  Mt.  Hanifabai  and  Mari- 
ambai,  widows  of  Abdulla  Uuier,  on  the 
ground  that  he  was  unable  to  give  a 
succession  certificate  or  letters  of  ad- 
ministration in  a  oase  of  this  character. 

Abdullah  Umer  was  a  servant  of  tha 
Karachi  Port  Trnst  and  he  was  killed  in 
the  execution  of  his  duEy.  The  Karachi 
Fort  Trust  are  in  the  habit  of  giving 
gratuities  to  relations  of  persons  who 
draw  less  than  a  certain  amount  of  p<iy 
from  the  Port  Trust,  and  who  are  killed 
in  the  execution  of  their  duty.  The  said 
notification  runs  as  follows: 

11  Gratuities  will  be  paid  to  officers  and 
servants  of  the  Board  injured,  where  the 
injury  results  in  permanent,  total  or  partial 
disablement  as  defined  in  the  Workmen's 
Compensation  Act,  or  to  the  surviving  rela- 
tives of  any  of  suoh  officers  and  servants 
hilled  in  tho  execution  of  their  duty  in  ac- 
cordance w>th  the  scale  laid  dowu  in  that 
Act.11 

"  Note — For  the  purposes  of  this  rulo  tbe 
surviving  relatives  will  be  dependents  as  de- 
fined in  the  Workmen's  Compensation  Act, 
B.  2(l)(d)." 

The  applicants,  Mt  Hanifabai  and 
Mariambai,  have  appealed  to  this  Court. 
The  position,  however,  is  little  peculiar, 
owing  to  the  fact  that  tho  Port  Trust 
consider  that  the  Court  can  give  a  cer- 
tificate in  the  circumstances  of  this  ?ase, 
while  the  appellants  contend  that  no 
such  certificate  can  be  granted.  How- 
ever, in  any  ease  we  have  teen  in  a  posi- 
tion of  hearing  arguments  on  both  sides 
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as   to   whether   a   succession 
oaa  or  cannot  be  granted. 

Now,  it  appears  to  me  apart  from  the 
merits  of  this  particular  case,  whether 
it  is  to  the  advantage  of  the  appellants 
or  not  that  succession  certificate  cannot 
in  fact  be  granted  in  the  circumstances 
of  this  case,  and  that  the  view  taken 
•  thereon  by  the  learned  Acting  Judicial 
Commissioner  was  correct. 

It  will  be  noticed  that  the  notification 
states  lastly  that  "gratuities"  will  be 
paid,  secondly,  that  the  disablement  in 
question  is  as  defined  by  Workmen's 
Compensation  Act,  thirdly,  the  scale  is  as 
laid  down  in  the  Workmen's  Compensa- 
tion Act,  and  fourthly  (to  my  mind  the 
most  important  provision)  the  gratuity 
is  to  be  paid  to  the  "  dependents  "  as 
defined  in  the  Workmen's  Compensation 
Act. 

Now,  it  is  contended  by  the  learned 
counsel  on  behalf  of  the  Port  Trust  that 
we  have  to  look  not  to  the  Workmen's 
Compensation  Act  but  to  the  case  of 
Insurance  or  Provident  Funds  as  analo- 
gies in  the  present  instance,  But  it  is 
significant  that  in  the  notification  as 
mentioned  above,  in  respect  of  three 
particulars,  reference  is  to  be  made  to 
the  Workmen's  Compensation,  Act. 

Now,  in  regard  to  the  expression  "  de- 
pendents "  it  is"  defined  in  S  2  (l)  (d), 
Workmen's  Compensation  Act,  as  mean- 
ing wife,  husband,  parent  and  some  other 
near  relatives.  But  it  is  noticeable  that 
certain  relatives  are  expressly  excluded 
for  instance,  a  major  son  who  would 
naturally  be  an  heir  or  one  of  the  heirs 
in  the  cise,  Therefore  we  have  it  that 
gratuities  are  to  be  paid  to  particular 
persons  who  do  not  or  may  not  include 
certain  heirs  to  the  deceased. 

Now,  we  may  turn  to  the  Succession 
Act,  S.  370,  which  would  apply  in  this 
case.  Reference  is  there  made  to  S  212 
which  expressly  rafers  to  any  part  of 
the  "  property "  of  a  person  who  had 
died  intestate.  Similarly  in  the  proviso 
to  S.  370  reference  is  to  the  effects  of  the 
deceased  person.  It  seems  to  me  to  be 
clear  that  succession  certificate  must  be 
given  in  respect  of  the  property  of  a 
deceased  person.  Now  if  the  succession 
certificate  is  to  be  given  in  respect  of  the 
estate  of  the  deceased  person,  I  am  of 
opinion  that  it  follows  that  it  must  be 
in  respect  of  an  estate,  which  goes  to  the 
heirs  of  the  deceased  person.  Further, 


it  does  not  seem  to  be  correct  to  hold 
that  a  succession  certificate  can  be  given 
in  respect  of  the  property  of  the  deceased 
which  is  to  go  to  the  particular  persons, 
who  are  not  necessarily  the  heirs  of  the 
deceased. 

Reference  has  been  made  in  this  con- 
nexion to  the  case  reported  as  Aimai  v. 
Awabai  Dhanjishaw  Jamsetji  (1),  Now 
in  that  case  it  was  held  that  tho  Karachi 
Port  Trust  Provident  Fund  does  not  pass 
to  the  nominee  but  does  form  part  of  the 
estate  of  the  deceased.  But  the  reason- 
ing of  that  decision  is  contrary  to  the 
view  that  in  this  case  gratuity  in  ques- 
tion forms  part  of  the  estate  of  the  de- 
ceased. At  p.  319  (of  18  S.  L.  A',)  of 
the  judgment  Mr.  Kennedy,  J.  C,, 
observed: 

"  Tha  Port;  Trust  might:  say  to  tho  sub- 
scriber, if  you  servo  me  well  for  a  certain 
number  of  years  I  will  pay  to  you,  or  to  any 
ono  you  name  a  certain  gratuity.  In  that 
case,  I  tako  it  the  gratuity  would  not  be  part 
of  the  estato  of  tho  deceased  and  adminis- 
trator would  have  no  claim  to  it," 

In  the  present  instance  the  case  is 
even  stronger.  Here  the  man  in  ques- 
tion, Abdullah,  was  not  a  subscriber, 
and  he'could  not  arrange  that  the  amount 
should  be  paid  to  a  particular  person. 
As  indicated  above,  according  to  the  view 
there  taken,  even  a  gratuity  payable  at 
the  request  of  the  deceased  to  the  parti- 
cular person  in  Mr  Kennedy's  opinion 
would  nod  form  part  of  tho  estate  of  the 
deceased.  The  distinction  in  respect  of 
the  provident  fund  and  insurance,  as 
indicated  by  Mr.  Kennedy's  judgment,  is 
that  in  that  case  the  amount  involved 
forms  part  of  the  deceased's  estate. 
That  is  to  say,  it  goes  to  the  heirs  of 
the  deceased  whereas  in  this  instance 
it  does  not  necessarily  go  to  tho  heirs 
of  the  deceased  To  get  over  the  ditfi- 
culty  it  was  argued  on  behalf  of  the  Port 
Trust  that,  even  if  this  money  was  paid 
to  the  dependents  still  there  was  a  trust 
-on  the  dependents  to  distribute  part  of 
the  amount  to  the  heirs.  I  cannot,  how- 
ever, accept  that  argument.  It  seems 
to  me  to  Q£  clear  from  the  wording  of 
the  notification  that  there  is  no  obliga- 
tion on  the  part  of  the  dependents  to  pay 
any  part  of  the  money  to  any  one  else. 

The  position,  therefore,  is  that  whe- 
ther we  think  it  desirable  or  not  in  thie 
case  to  grant  a  succession  certificate  the 
Court  cannot  give  a  succession  oertifi- 
(1)  A.  I,  R, T924TSind  57=7B  8,  L.  B.  3l£ 
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ca.be,  beciuga  the  gratuity  in  question 
does  not  form  piut  of  the  estate  of  bhe 
deceased  but  is  merely  a  sum  paid  to 
particular  persons,  who  are  not  neces- 
sarily the  heirs  of  the  deceased  on  a 
pjirbicular  event  coming  into  effect 

The  appeal  is  accordingly  dismissed. 

R.M  /R.K,  Appeal  dismissed. 


,A.  I.  R.  1929  Sind  179(1) 

BAHLKE,  J.  C.  ANTD  KALUMAL 
PAHLUMAL,  A.  J.  C. 

Emperor 
v. 

Ghuiam  Ahmed—  Accused. 

Criminal  Bef.  No.  102  of  1929,  Deci- 
ded on  16bh  July  1929,  from  Dist, 
Magistrate,  Karachi. 

Criminal  P.  C.,  S.  35— Order  that  senten- 
ces of  imprisonment  in  default  of  finei 
flhould  run  concurrenly  is  illegal. 

Section  35,  which  empowers  A  Court  to 
direct  that  imprisonment  impo^od  on  a  person 
convicted  at  one  trial  of  two  or  more  o  Son  cos 
should  be  concurrent  does  not  refor  to  san- 
tencs  of  imprisonment  in  default  of  payment  of 
lino  hut  refers  only  to  substantive  sentences 
That  brting  so  the  ordar  that  the  sentences  of 
imprisonment  in  default  of  fines  should  run 
ooncurreutly  is  illegal  .  5  S.  T,.  R.  261, 
Rel.  on.  [P  179  G  1,  2] 

Partabrai  D.  Punwa'ii  —  for  the 
Crown. 

Judgment. — The  Disbricb  Migisbrate, 
Karachi,  lua  made  a  reference  to  this 
Court  in  the  cise  of  one  Grhulaui  Ahmed 
who  was  convicted  on  Slab  December 
1928,  on  three  charges  under  S.  468,  and 
sentenced  bo  undergo  rigorous  imprison- 
ment for  18  months  and  bo  pay  a  fine  of 
Ba  150,  or  in  default  to  suffer  further 
rigorous  imprisonrnont  for  six  months  on 
each  of  three  charges.  Ib  was  ordered 
further  that  the  sentences  were  to  run 
concurrently.  In  the  opinion  of  the 
District  Magistrate  the  order  that  the 
sentences  of  imprisonment  in  default  of 
fines  should  run  concurrently  wag  illegal. 

Notice  hag  been  issued  to  Ghuiam 
Ahmed  but  there  is  no  appearance  on  his 
behalf.  Ib  is  pointed  out  to  us  by  the 
learned  Public  Prosecutor  that  S  35, 
Criminal  P.  C.,  which  empowers  a,  Court 
to  direct  that  imprisonment  imposed  on 
a  person  convicted  at  one  ti-ial  of  two  or 
more  offences  should  he  concurrent,  does 
not  refer  to  sentences  of  imprisonment 
in  default  of  payment  of  fine  but  must 


refer  only  bo  substantive  sentence?.  This 
appears  to  us  to  be  clear  from  the  word- 
ing of  8  35,  Criminal  P.  C.,  itself  and  it 
has  been  laid  down  by  this  Court  as  pro- 
per interpretation  in  the  case  of  Emperor 
v.  Akidullah  (L),  wheije  Pratt,  J.  C., 
ruled  as  follows  . 

"Again  the  Magistrate  has  impoqod  a  fine 
for  each  offence  and  has  directed  the  terms  of 
imprisonment  in  default  of  the  fines  to  run 
concurrently  Such  an  order  is  not  justified 
by  S.  35,  Criminal  P.  0.  In  oaae  of  the  parti 
payment  of  the  fine  it  would  be  difficult  to 
estimate  what  portion  of  which  turm  of  im- 
prisonment should  terminate  under  3.  09, 
I.  P  G. 

Accordingly  we  direct  that  the  senten- 
ces of  the  Additional  City  Magistrate, 
should  be  amended  so  as  to  make  it  clear 
that  the  sentences  of  imprisonment  in 
default  of  payment  of  fines  should  not  run 
concurrently 

P.N./R-Ki  Order  accordingly 

(1)   [1911]  5  S.  L.  H.  ~2^=15    I.  "U.    30d==l« 
Gr.  L.  J.  53G. 


A.I.  R.  1929  Sind  179(2) 
BAKLEE,  J.  0.,  AXD  ASTON,  A  J  C. 

Karim  Baksh — Appellant, 
v. 

Emperor — Opposite  Party 

Criminal  Appeil  No.  273  of  1029  txad 
Criminal  Revn  Appln.  No.  32  of  1929, 
Decided  on  25th  June  1929 

Penal  Code,  S.  302  —  Court  can  sentence 
accused  person  to  death  merely  on  circum- 
stantial evidence  but  such  evidence  must  be 
incompatible  with  his  innocence  and  incap- 
able of  explanation  upon  any  reasonable  hy- 
pothesis except  that  of  his  guilt. 

There  ia  no  rale  of  law  or  practice  to  pre- 
vent A  Court  from  sentencing  an  accused  per- 
son to  death  merely  on  circumstantial  evi- 
dence. 

Tha  accused  penou  viaibod  the  village  in 
which  the  murdered  piraon  lived  and  was  at 
the  shop  of  the  deceased  on  tlu  night  of  bha 
murder,  and  that  night  both  had  slept  on  cobs 
in  front  of  the  shop.  In  cha  morning  the  per- 
son was  found  murdered  and  the  accused  had 
disappeared.  At  the  time  the  accused  had 
ooma  to  the  village  he  was  woarmg  ahoaa  dud 
also  possessed  a  tin  box  of  cigarettes,  A  pair 
of  shoos  aad  A  tin  box  were  found  at  the  shop, 
and  the  accused,  who  was  discovered  whin 
followed  along  bha  foot-prinbs  sitting  amongst 
aome  crops,  was  hire  tooted.  Whan  the  ac- 
cuse! was  discovered  ha  was  in  possession  of 
the  property  of  exactly  the  same  description 
as  bha  stolen  property.  Blood-stains  were  also 
found  on  the  shirt  of  the  acousod. 

Held  :  that  circumstantial  evidence  waa  in- 
compatible with  the  innocence  and  inoapabla 
of  explanation  upon  any  reasonable  hypothesis 
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except  thafc  of  his  guilt  and  the 'accused  could 
ba  sentenced  to  death  :  A.  I.  R.  19^J  B<  m.  MS, 
Rel.  on.  [P  182  0  1] 

Fakirchand  Vij — for  Appellant. 

C.  Lobo  —  for  the  Crown. 

Judgment —One  Karim  Baksh  alias 
Mahomed  Urs  has  been  convicted  of  the 
offence  of  murder  and  also  of  the  offence 
of  house-breaking  and  theft  and  sen- 
tenced to  transportation  for  life  under 
S.  302,  I.  P.  C  ,  and  to  terms  of  impri- 
sonment for  the  offences  under  Ss.  457 
and  380,  I  P.  C.  He  hag  appealed  from 
jail  and  his  appeal  has  been  accepted  on 
the  question  of  sentence  only.  But  the 
Public  Prosecutor  in  Sind  haa  filed  an 
appl'cation  on  behalf  of  the  Crown  for 
enhancement  of  the  sentence  under  S.  302, 
and,  therefore,  Karim  Baksh,  whom  in 
future  I  shall  call  he  accused,  has  be  on 
called  on  to  thow  cause  why  bis  sentence 
should  not  be  enhanced.  At  the  same 
time  a  pleader  who  has  been  briefed  by 
the  Grown  on  his  behalf,  has  been  al- 
lowed to  criticise  tho  judgment  of  the 
Sessions  Judge  with  a  view  to  show  that 
he  should  be  acquitted 

The  facts  out  of  which  this  case  has 
arisen  are  as  follows  :  — 

It  is  in  evidence  that  the  accused  visi- 
ted the  village  of  Mir  Hassan  in  Singhar 
Taluka  in  the  Thar  Parkar  District  at 
the  end  of  June  1928.  He  stopped  first 
in  the  otak  of  one  Haji  Bilawal,  and 
afterwards  be  became  the  guest  of  the 
deceased,  Abdul  Aziz,  who  in  partnership 
with  one  Abdul  G<ifur,  owned  a  ehop  in 
that  village.  It  is  in  evidence  thut  on 
the  evening  of  28th  June  Abdul  Cij,fur 
brought  Rs.  40-0  0  to  the  shop,  and  in 
the  presence  of  the  accused  gave  the 
money  to  the  deceased,  Abdul  Aziz,  who 
put  it  in  the  CM  ah  box  and  locked  the 
shop  Tbat  nig  t  the  accused  and  the 
deceased  slept  on  cots  in  front  of  the 
shop  la  the  morning  Abdul  Aziz  was 
found  lying  dead  on  his  cot  He  had  ob- 
viously been  murdered.  The  accused  had 
disappeared,  but  had  left  behind  him,  it 
is  said,  a  pur  of  shoes  and  a  tin-box  in 
which  he  had  kept  some  cigarettes,  fn- 
fomiation  was  at  once  sent  to  the  police 
post  at  Sandbar.  The  informint  was 
witness  Krilu  (Ex.  5)  who  stated  that  a 
'Naneo  Fdkir1  who  had  been  sleeping  at 
the  shop,  the  previous  night,  had  mur 
dered  Abdul  Aziz,  had  taken  the  keys  of 
the  shop  bad  opened  it,  had  stolen 
BB.  60-0-0  and  other  goods,  and  had  ran 


away.  Whilst  Kalu  was  making  his  re- 
jiort,  some  villagers  followed  the  foot- 
prints which  had  been  left  by  the  run- 
away until  they  came  to  a  bridge  called 
"the  bridge  of  Kandiari."  From  that 
place  no  foot-prints  could  be  found  ;  ao 
they  went  to  the  police  station  at  Kan- 
diari and  made  a  report  to  a  polioe  officer, 
named  Mahomed  Yakuh,  who  went  with 
them  to  the  Local  ZimindiLr,  Mahomed 
Waris,  and  made  enquiries. 

It  was  learnt  that  a  Fakir  had  arrived 
at  his  village  and  had  gone  away  again. 
They  searched  in  the  neighbourhood,  and 
found  the  accused  sitting  umrmgst  some 
crops.  He  was  arrested  and  searched. 
On  his  person  were  found  two  silver 
ornaments  (a  hassi  and  kathmal)  ani 
Eg.  60  0-0  including  two  currency  notes 
of  Rs  10,  Qve  currency  notes  of  Rs.  5 
each  and  Rs.  15-0-0  in  cash,  and  a  green 
silk  handkerchief  It  was  noticed  also,, 
that  there  were  blood  stains  on  his  shirt. 
A  mashirnama  was  made  at  the  time,  and 
it  gives  details  of  the  property  found  on 
the  person  of  the  accused  and  mentions 
the  fact  that  blood-stains  had  been  seen 
on  the  sleeve  of  the  shirt.  The  accused 
was  arrested  and  brought  to  Mir  Has- 
san's village  ;  and,  after  the  usual  foot- 
print test  had  been  held,  he  was  chal- 
laned,  with  the  result,  as  [  have  said, 
that  he  was  convicted  by  the  Additional 
Sessions  Judge,  Hyderabad,  with  the  con- 
currence of  all  the  three  assessors,  of 
house-breaking  and  theft  and  murder. 
But  in  passing  sentences,  the  learned 
Additional  Sessions  Judge  refused  to  sen- 
tence the  accused  to  death  on  the  ground 
that  there  was  nothing  but  circumstantial 
evidence  against  him. 

The  first  point  for  our  consideration  ia 
whether  tho  evidence  against  the  accused 
is  true.  The  second  is  whether  if  true, 
it  justifies  the  conviction.  A  ad  in  that 
connexion,  we  have  to  consider  whether 
the  oftence  was  of  such  a  nature  as  to 
justify  the  sentence  of  death.  The  first 
part  of  the  evidence  is  that  which  was 
led  to  prove  that  the  accuse  1  went  to  the 
village  of  Mir  Hassan  and  was  a  guest  of 
the  deceiseJ,  and  on  the  night  of  the 
murder  slept  beside  him  This,  as  has 
been  pointel  out  by  the  learned  Addi- 
tion tl  Sessions  Judge,  appears  to  have 
boon  proved  beyond  doubt.  The  accused 
was  seen  by  many  persjns  in  the  village, 
and  on  the  night  of  the  murder  was  seen 
at  the  deceased's  shop  by  the  deceased's- 
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Partner  Abdul    Gafur  an!    the  witnesses 
Kalu,  Baibat  and   iMakhunadin. 

It  ia  his  defence  that  he  never  weto  nt 
the  village  at  all  bub  that  he  is  an  inno- 
cent; man  who  had  bean  caught  ami  ac- 
cused unjustly  This,  however,  seems  to 
be  improbable  to  believe.  The  witnesses 
were  strangers  to  him,  and  it  is  not  con- 
ceivable that  they  have  given  false  evi- 
dence* in  the  matter.  It  is  impossible 
that  they  could  have  been  mistaken.  The 
theory  put  forward  by  the  learned  pleader 
for  the  accused  is  that  some  of  the  vil- 
lagers may  have  committed  the  rnurior 
and  that  the  accused  may  have  besa  made 
4i  scape-goat.  But  it  is  perfectly  obvious 
that  this  theory  cannot  account  for  the 
presence  of  stolen  property  in  the  ac- 
cused's bag  when  he  was  found  13  miles 
away  from  the  scene  of  the  offence,  and 
the  blood-stains  on  his  shirt  have  not 
been  explained  I  think  we  are  perfectly 
safe  in  saying  that  the  accused  did  visit 
the  village,  and  was  at  the  shop  of  the 
deceased  on  the  night  of  the  murder. 

The  next  part  of  the  evidence  is  that 
he  disappeared  beforo  dawn  This  is 
clear  from  the  samo  evidence.  Then 
there  is  evidence  that  his  disappearance 
was  not  only  untimely  hut  hurried,  since 
he  left  be'iind  him  his  shoes  and  the  box 
of  cigarettes  The  learned  pleader  has 
contended  that  neither  the  shoes  nor  the 
box  have  been  clearly  identified  ;  and  of 
oourse  the  mere  fact  that  the  shoes, 
which  wore  found  beside  the  cot,  fitted 
the  accused  would  not  be  evidence  that 
they  belonged  to  him.  But  the  prose- 
cution have  not  had  to  rely  on  proof  that 
they  fitted  him  exactly.  What  has  been 
proved  is  that  when  he  came  to  the  vil- 
lage ho  was  wearing  shoes,  that  a  pair  of 
shoes  was  left  behind  him,  when  he  went 
away,  and  that  when  he  was  found  he 
was  bare  footed.  The  presumption  that 
the  shoes  found  beside  the  cot  on  which 
he  had  been  lying  were  his  appears  to  be 
very  strong. 

The  same  remarks  apply  to  the  box. 
There  is  evidence  that  he  had  brought 
with  him  a  tin-box  of  cigarettes,  and 
after  he  disappeared  a  tin-box  wns  found 
on  or  near  his  cot.  The  presumption  is 
strong  that  he  had  left  it  behind.  Thus 
there  is  every  reason  to  suppose  that  his 
departure  was  stealthy  and  hurried. 
But  the  strongest  evidence  against  him 
is  that  he  was  found  in  possession  of 
stolen  property.  Whilst  the  tracking 


party  was  at  Kandiari  the  Head  Constable 
at  Sanghar  post  visited  bhe  scone  of  the 
otfence,  anl  Abdul  Gafur,  the  dooeised's 
partner,  gave  him  a  complete  list  of  the 
propertyf  that  was  rnialing.  He  men- 
tioned a  "hassi/1"  a.  "kathmal,  '  currency 
notes  and  cash  to  the  value  of  R*  60-0-0 
and  a  green  silk  handkerchief  valued  at 
annas  L2  On  or  about  the  same  time, 
and  quite  independently  13  milos  away, 
the  Held  Constable  of  Kindiari  was 
searching  the  accused  and  ho  discovered 
on  him  property  of  exactly  the  same  des- 
cription, that  is  to  say,  two  notes  of  R?. 
10,  five  currency  notes  of  Hs.  5,  a,  silver 
hassi  and  kathmal  and  Ra.  15-0-0  in 
cash  and  a  green  silk  handkerchief.  It 
is  impossible  for  us  to  believe  that  the 
property  found  on  the  aooused  was  other 
than  the  property  which  had  been  stolen. 

The  only  oriticizm  of  this  evidence  ia 
that  the  two  silver  ornaments  found  were 
not  such  as  are  cipible  of  actual  identifi- 
cation. But  even  if  this  bo  granted  it  ia 
.of  no  consequence.  The  leirnecl  Public 
Prosecutor  does  not  rely  on  the  identifi- 
cation of  these  ornaments,  but  on  the 
fact  that  the  aroused  had  in  his  posses- 
sion exactly  the  same  ornaments  and  ex- 
actly the  same  amount  of  money,  of  tha 
same  denominations,  as  had  been  stolen. 
The  learned  pleader  in  a  lengthy  and  pains- 
taking analysis  of  the  evidence  has  disco- 
vered some  discrepancies,  but  they  are  of 
a  minor  nature  and  do  not  seem  to  us  to 
be  at  all  relevant  to  the  matter  under  in- 
quiry. What  the  accused  had  to  explain 
was,  why  he  left  the  village  before  dawn 
how  he  came  to  have  stolen  property  ia 
his  possession  and  how  he  came  to  have 
blood-stains  on  his  shirt.  In  the  absence 
of  any  explanation,  we  agree  with  the 
learned  Additional  Sessions  Judge  that 
he  has  been  rightly  convicted. 

The  last  question  then  is  as  to  whether 
the  evidence  is  of  such  a  nature  as  to 
justify  the  sentence  of  death  On  this 
point  the  first  argument  of  the  learned 
pleader  was  that  the  application  made  on 
behalf  of  the  Crown  w.is  out  of  time 
But  this  is  clearly  an  error  since  the 
rules  of  the  Court  allow  six  months  for 
an  application  on  behalf  of  the  Crown 
and  the  sanction  of  Government  was  re- 
ceived by  the  Public  Prosecutor  within 
three  months  of  the  date  of  conviction 

The  only  other  argument  of  the  learned 
pleader  is  practically  that  used  by  bhe 
learned  Additional  Sessions  Judge,  that  & 
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sentence  of  death  should  not  be  inflicted 
when  there  is  no  direct  evidence  of  eye- 
witnesses. We  are,  however,  unable  to 
agree  to  this  argument.  It  is  very  eel  do  in 
thab  murders  of  the  worsb  type,  that  is 
to  say  cold  blooded  murders  committed 
for  the  sake  of  gain,  are  witnessed  by  any 
one  except  the  murderers.  And  there  is 
no  rule  of  law  or  of  practice  that  we 
I  know  of  to  prevent  a  Court  from  senten- 
cing an  accused  person  to  death  merely  on 
ioircumsfcantial  evidence.  The  rule  which 
has  been  enunciated  in  the  case  of  Shiva- 
bhai  v.  Emperor  (1)  at  p.  691,  (of  50 
Bom.),  is  merely  this  that,  before  a  man 
'can  be  convicted  of  a  murder,  the  circum- 
stantial evidence  must  be  incompatible 
with  his  innocence  and  incapable  of  ex- 
Iplanabion  upon  any  reasonable  hypothesis 
jexcept  that  of  his  guilt  A  fortiori,  before 
!a  man  can  be  sentenced  to  death,  the  evi- 
dence must  be  incompatible  with  any 
hypothesis  except  that  of  his  guilt  In 
this  case,  it  seems  to  us  that  there  is  no 
possible  hypothesis  except  that  of  guilt.  • 
The  witnesses  had  no  reason  for  levelling 
a  false  accusation  against  the  accused, 
and  it  appears  to  us  to  be  as  nearly  cer- 
tain as  is  possible  in  human  affairs  that 
he  is  guilty.  And,  as  I  have  said,  it  is 
almost  impossible  to  imagine  that  the 
witnesses  can  have  had  any  reason  for 
making  a  false  accusation  against  him 
and  they  can  have  had  no  opportunity 
for  concocting  false  evidence. 

For  these  reasons,  we  are  of  opinion 
that  the  application  made  by  the  learned 
Public  Prosecutor  on  behalf  of  the  Grown 
must  be  allowed  Accordingly,  in  the 
place  of  the  sentence  of  transportation 
for  life  we  sentence  the  accused  "Karim 
Baksh  alias  Mahomed  Urs  to  be  hanged 
by  the  neok  until  he  is  dead.  It  only  re- 
mains to  add  with  respect  to  sentences 
under  Ss.  457  and  380  and  302  that  we 
do  nob  think  that  the  fines  should  have 
been  imposed.  We  set  aside  so  much  of 
those  sentences  as  are  concerned  with  the 
payment  of  fines. 


P  N./R  K. 


Sentence  enhanced. 


(1)  A.I.R.  1926  Bom,  515=50  Bom,  688. 
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PERCIVAL,  I.  C.,  BUPCHAND, 
A.  J.  C  . 

Ismail  and    others — Appellants. 
v. 

Tayaballi  Essaji  and  others — Respon- 
dents. 

First  Appeal  No.  48  of  1926,  Decided 
on  9th  May  1929. 

(a)  Contract    Act,    S.    253  (1)—  Properties 
purchased  in  firm'i  name — Purchase    money 
paid  out  of    partnership    assets  —  Buildings 
built   with  great  cost— Property  purchased  ifr 
partnership  property. 

The  fact  that  properties  were  purchased  in 
bhe  name  of  a  firm,  the  purchase  money  being 
paid  out  of  the  partnership  assets  and  consi- 
derable amounts  were  spent  on  constructing 
buildings  thereon,  is  a  strong  indication  that: 
the  properties  were  purchased  and  treated  as 
partnership  properties  25  Mad.  149,  Foil,  and 
Bank  of  England  Case,  130  R.  R.  276,  Ref- 

[P  186  G  1] 

(b)  Evidence  Act,  S,  103— Title  of  deceased 
disputed  — Property  shown    to  be  of  partner- 
ship—Onus lies  on  persons  claiming  through 
deceased  person. 

Where  the  title  of  a  deceased  person  to  cer- 
tain properties  ia  disputed  and  it  is  shown 
that  those  properties  belonged  to  the  partner- 
ship firm,  the  onus  lies  on  persons  claiming 
through  the  deceased  person  to  prove  that 
those  properties  belonged  to  him  at  the  tima 
of  his  death. 

(c)  Mahomed  an  Law—  Suit     for    partition 
by  some    heirs    of     deceased    partner  —  Pro- 
perty shown  to  be    partnership  property  and 
treated  as  such  for  a  long  period  by  the  part- 
nership—Suit for    partition     of    property   is 
incompetent  — Suit    for    settlement    of  part- 
nership accounts    is    barred    by    Limitation 
Act,    Art.   106. 

.S1  and  Ht  both  mahomedan  ladies,  instituted 
a  suit  in  1924  for  partition  and  possession  of 
their  share  in  certain  immovable  properties 
which  E  husband  of  S  and  father  of  //,  was 
said  to  have  died  possessed  of.  The  suit  pro- 
perties were  included  in  a  partnership  busi- 
ness. E  died  in  1898,  From  that  timo  the 
properties  remained  under  the  management 
of  those  who  directed  the  partnership  busi- 
ness. The  rents  realized  therefrom  were  en- 
tered in  the  firm's  rokar;  the  bills  of  rent 
were  issued  and  suits  for  its  recovery  were 
filed  in  the  name  of  the  firm  and  iu  respect  of 
each  immovable  property  a  separate  khata  was 
maintained  treating  each  item  as  an  asset  of 
the  firm.  This  continued  upto  1917  when  G 
the  son  of  E  also  died. 

Held-  that  the  suit  for  partition  of  property 
which  IB  partnership  property  of  E  is  incom- 
petent as  framed.  [P  190  G  1] 

Held  further:  that  even  the  suit  for  settle- 
ment of  accounts  of  the  partnership,  dissolved 
by  the  death  of  E  and  subsequently  by  the 
death  of  G,  is  statute  barred.  [P  190  G  1] 

*  (d)  Civil  P,  C.,  O.  39,  R.  1  —  Essentials 
for  seeking  interlocutory  injunction  indi- 
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Gated — Balance  of  convenience  ii  in  favour 
of  attaching  mortgagee  or  creditor  for  not 
granting  injunction  —  Nolice  of  pending 
litigation  to  intending  purchaser!  should  be 
insisted  on  the  creditor, 

A  parson  who  seeks  the  aid  of  tha  Court  by 
way  of  interlocutory  injunction  must  aa  a  rule 
be  able  to  satisfy  the  Court  (1)  that  there  is  a 
serious  question  to-be  tried  at  the  heating  and 
that  on  the  facts  before  it  there  ia  a  probabi- 
lity that  ho  will  be  entitled  to  relief,  (2)  that 
the  Court's  interference  is  necessary  to  pro- 
toot  suoh  person  from  that  species  of  injury 
which  the  Court  calls  irreparable  before  his 
legal  right  can  be  established  upon  trial,  and 
(3)  that  the  comparative  mischeif  or  the  in- 
convenience which  is  likely  to  issue  from 
withholding  the  injunction  will  be  greater 
than  that  which  is  likely  to  arise  by  granting 
it.  [P190C2] 

Thus  when  a  mortgagee  or  attaching  credi- 
tor 19  proceeding  to  sell  the  right,  title  and 
interest  of  his  debtor,  the  balance  of  con- 
venience is  in  favour  of  the  creditor,  that  no 
injunction  should  issue  in  such  cages,  and  all 
that  the  Court  might  do  ox  majeura  oautila 
19  to  require  the  creditor  to  give  an  under- 
taking that  at  bha  time  of  the  sale,  whether 
it  be  through  Court  or  otherwise,  the  intend- 
ing purchasers  should  ba  informed  of  tha 
pendenoy  cf  the  suit.  [P  191  C  1] 

21.  G.  Elphinston — for  Appellants. 

Fatelichand  Assudamal,  Tolasinyh  K. 
Advamt  Dipchand  Chandumalt  Rewa- 
chand  Vassammal,  Tainatrai  Bhojraj, 
and  S.  A.  Tnkla — for  Respondents. 

Rupchand,  A  J.  C.  —  This  appeal 
arises  out  of  a  ault  instituted  by  Sakina- 
bai  and  Hoosainbai  respondents  6  and  7 
for  partition  and  possession  of  their  share 
in  certain  immovable  properties  which 
one  Easaji  husband  of  respondent  6  and 
father  of  respondent  7  was  said  to  have 
died  possessed  of.  Paras.  3  and  4  of  the 
plaint  read  as  follows:*1 

"3.  That  the  deceased  left  several  heirs  en- 
titled to  his  property  according  to  Mahome- 
dan  Law.  A  full  pedigree  of  the  descendants 
of  the  deceased  is  hereto  attached  and  marked 
B.  The  plaintiffs  aud  defendants  1  to  18  are 
all  the  heirs  of  the  deceased  living  at  present. 

"4.  That  the  plaintiffs  ara  entitled  to  a 
share  in  tha  property  left  by  the  deceased 
Easaji  according  to  their  shares  under  Maho- 
medan  Law,  and  their  shares  according  to 
Mahomedan  Law  in  the  property  of  the  de- 
ceased will  be  121  shares  out  of  432  shares  i.e., 
a  little  over  one  fourth." 

They  further  claimed  bhafc  their  share 
in  the  said  properties  he  allotei  to  them 
free  of  the  mortgage  and  other  charges 
created  thereon  by  some  of  the  heirs  of 
the  said  Essaji  and  impleaded  the  trans- 
ferees as  defendants  19  to  26 

Defendant  1  was  ex  parte.  Defendants 
2  to  18  supported  the  plaintiffs'  case 
except,  that  they  disputed  that  the  plain- 


tiffs were  entitled   to  the   share  claimed 
by  them  and   averred  that  five  out   of  the 
fourteen    properties  in    suit    had    been 
been  acquired  after  the  death  of    Easaji 
by  the  sons  of  Essaji  :  t 

''for  and  on  behalf  of  all  the  heira  and  held 
the  same  in  trust  for  other  heirs  to  the  extent 
of  other  owners'  interest.'1 

Exhibit  40  gives  the  list  of  the  first 
batch  of  nine  properties  and  Ex.  41  gives 
the  second  batch  of  five  properties  ac- 
quired before  and  after  Essaji's  death 
respectively. 

The  chief  contesting  defendants  were 
defendants  19  to  2G.  Their  case,  inter 
alia,  was  that  the  properties  in  suit 
which  existed  during  the  lifetime  of 
pjssaji  were  partnership  properties  of 
the  firm  of  Ismailji  Karimji  and  Co., 
and  after  the  dissolution  of  that  firm 
they  were  possessed  by  the  firm  of 
Essaji  Ismailji  and  Co.,  which  consisted 
of  Essaji  and  his  sons  on  the  one  hand, 
uncl  Abdul  Huasain  and  his  sons  on  the 
other,  that  on  the  death  of  Essaji  which 
took  place  in  1898  these  properties  con- 
tinued to  be  the  partnership  properties 
of  Essaji's  sons  and  Abdul  Huasain  and 
his  sons,  that  on  Abdul  Hussain  and  his 
sons  withdrawing  from  the  firm  of  Es- 
saji Ismail ji  and  Co,  these  properties 
became  partnership  properties  of  that 
firm  .is  then  constituted,  that  the  claim 
of  the  plaintiffs  was  barred  by  limita- 
tion under  Art.  106,  Lim.  Act,  and  that 
in  anv  case  the  plaintiffs  had  lost  their 
right  by  adverse  possession  under  Arts. 
142  and  144,  Lim.  Act,  that  the  plain. 
tiffs  had  no  claim  to  the  properties  sub- 
sequently acquired  by  Essaji's  sons 
which  were  also  partnership  •properties, 
that  they  were  .estopped  by  their  con- 
duct from  claiming  a  share  in  any  of  tha 
properties  and  that  they  were  even  other- 
wise bound  by  the  alienations  made  in 
favour  of  the  defendants  19  to  26.  They 
further  pleaded  thab  the  suit  was  badly 
framed . 

After  the  institution  of  the  suit,  the 
plaintiffs  gave  up  defendants  19  who 
were  mortgagees  of  two  of  the  nine  pro- 
perties said  to  have  been  acquired  before 
Essaji's  death,  and  the  suit  as  against 
tnem  -was  dismissed.  The  defendants 
were,  however,  brought  on  the  record 
again  ab  the  instance  of  defendants  2 
to  18. 

The  learned  trial  Judge  gave  effect 
to  some  of  the  pleas  raised  by  the 
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transferees    and  dismissed  the  plaintiffs' 
salt. 

The  plaintiffs  have  not  appealed,  but 
the  heirs  of  Gulain  Hussain,  one  of  the 
sons  of  Essaji,  have  come  to  us  in  ap- 
peal and  have  challenged  the  findings 
of  the  lower  Court  not  only  in  respect  of 
the  cause  of  action  as  set  up  by  the 
plaintiffs  but  also  on  other  grounds 
whioh  will  presently  appear. 

The  following  is  the  tabular  statement 
(For  tabular  statement  please  see  p.  185) 
showing  how  the  plaintiffs  and  defen- 
dants 2  to  18  are  roUfced  to  one  another 
and  the  approximate  time  when  some  of 
the  persona  mentioned  therein  are  said 
to  have  died.  Ib  gives  the  pedigree  from 
the  grandfather  of  Essaji  as  it  is  neces- 
sary for  the  purposes  of  explaining  the 
alleged  devolution  of  the  first  batch  of 
properties.  Ex.  40.  This  suit  was  filed  in 
1924,  about  twenty  six  years  after 
the  death  of  Essaji  and  it  is  hardly  dis- 
putable that  it  was  instituted  by  defen- 
dant 1  at  a  time  when  he  was  hopa- 
lessly  involved  with  the  object  of  pre- 
venting the  sale  of  the  properties  in  suit 
for  as  long  a  period  as  possible  '  That 
object  appears  to  hive  been  attained  as 
in  consequence  of  the  injunctions  issued 
by  the  Court,  the  sales  have  bean  stop- 
ped. It  is  equally  clear  that  the  chief 
contesting  defendants  being  strangers  to 
the  family  are  at  a  considerable  dis- 
advantage and  have  to  rely  in  support  of 
their  case  on  the  documentary  evidence 
and  on  certain  admission  forced  out  from 
defendant  1,  who  his  made  every  en- 
deavour to  save  the  property  from  the 
transferees. 

It  will  not  be  out  of  place  to  refer  at 
the  outset  to  the  history  of  the  family 
and  the  mode  in  which  the  male  mem- 
bers of  the  family  carried  on  their 
business  before  suit 

Nothing  appears  to  be  known  of  what 
Karimji  did  or  in  what  nama  the  busi- 
ness was  carried  on  by  him  in  the  begin- 
ning except  that  we  have  an  entry  in  the 
revenue  records  in  respect  of  one  pro- 
perty being  item  No.  6  in  Ex.  40  in 
the  name  of  Moosiji  Karimji  and  there- 
after in  the  name  of  Karimji  Moosaji. 
But  it  is  proved  beyjnd  doubt  that  for  "a 
number  of  years  prior  to  1892  bis  sons 
Ismailji,  Jafferji  and  Alibhoy  carried 
on  business  as  partners  in  the  naues 
of  Ismailji  Karimji  and  that  in  this 
business  they  were  helped  t>V  their  own 


sons.  On  the  death  of  Ismailji  in  1887, 
his  sons  Essuji  and  Abdul  Hussain  took 
his  plaoa  and  received  one-third  share  in 
the  business. 

Ismailji  had  left  two  daughters  who 
appear  to  have  taken  no  proceedings  to 
claim  a  shard  in  the  estate  of  Ismailji 
whatever  its  nature  was. 

In  1892  the  firm  of  Ismiilji  Karimji  & 
Co.,  was  dissolved.  Essaji  and  Abdul 
Hussiin  cTiimeacad  to  do  business  in  the 
uauie  of  Essaji  lamailji  &  Go.  la  this 
business  each  brother  was  helped  by  his 
sons  Likewise  Jafferji's  sons  and  Ali- 
bhoy  and  his  sons  did  business  on  their 
own  account.  At  the  time  of  the  dis- 
solution of  the  firm  of  Ismailji  &  Co.,  in 
1892  certain  properties  numbering  sixteen 
and  certain  cash  was  alloted  to  Essaji 
and  Abdul  Hussain.  The  daughters  of 
Ejsaji  were  not  parties  to  this  division 
and  do  riot  appear  to  hive  been  consulted 
in  any  way 

In  1901  Abdul  Hussain  withdrew  from 
the  firm  of  Essaji  Ismailji  &  Co,  and 
started  his  own  business,  when  ten  out 
16  immovable  properties  and  Rs.  49,000 
cash  we're  allotted  to  the  sons  of  Easaji. 
At  that  time  again  none  of  the  female 
members  of  the  family  of  Essaji  appear 
to  have  been  consulted  at  all. 

The  firm  of  EjSJ.ji  Ismailji  &  Co.,  car- 
ried on  buiiness^up  to  1914.  Ghulam 
Hussain  died  in  19L7  and  his  place  ap- 
pears to  have  been  taken  up  by  his  adult 
son  Adamali.  Mahomedalli  died  in  1921 
leaving  no  male  issue.  Adamali  died  in 
1923,  and  at  the  date  of  suit  Tayaballi 
defendant  1  was  tto  only  adult  represen- 
tative of  this  firm. 

Karimji's  family  is  a  Borah  family, 
and  it  is  now  settled  that  Borahs  of 
Karachi  are  governed  by  MaUomedan 
Law.  Prior  to  the  case  of  Sakinabai  v. 
G'lulam  Hussain  which  was  referred  to 
the  Bjrdh  Fir  and  whose  answer  came  up 
for  consideration  before  this  Court  in 
Ghulam  Hussain  v.  Sakina  Bai  (l),  it 
was  a  debaUblo  question  whether  the 
Borahs  of  Karachi  like  the  Girasia  Bo- 
rahs hai  not  continued  to  follow  Hindu 
customs  since  their  conversion  to  the 
Mahomelaa  faith,  ani  were  governed  by 
the  Hindu  Law.  No  special  custom  has 
been  pleaded  in  this  case,  anl  therefore 
no  question  arisas  that  the  Hindu  Law 
of  inhgritaaoa  and  suooasaioa  U  ap- 

(0  [1913]  6  3.  L,  R.  140=19  I,  G.  374. 
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plicable  to  the  heirs  of  Essaji.  But  in 
order  to  grasp  fully  the  nature  of  the 
3 vi deuce  in  this  oa.se  and  the  position 
;aken  up  by  the  female  members  of  tbe 
Jamily  of  Essaji  it  will  uofc  ba  out  of 
place  to  refer  to  the  evidence  of  Yusifali 
Alibhoy,  the  oldest  living  desoend-int  of 
Karimji,  as  to  the  mode  in  which  the 
different  male  descendants  of  Karimji 
ha^o  been  carrying  on  their  business  and 
dealing  with  their  property.  He  states: 
"In  1896  [smuilji'a  dona  did  thair  own  busi- 
and  BO  Jaflerji's  song,  Bjfore  this,  sona 


to  my  branch,  ware  rag^idod  as  belonging  to 
tho  brothers  nlone  and  not  to  the  family. 
Ever  since  1816  our  firm  oarriea  on  business 
in  the  name  of  Yuofali  Allibhoy  Kurimji  & 
Co.  Tho  properties  that  fell  to  our  lot;  are  Che 
properties  of  the  firm.  OiJIy  the  brothers  are 
interested  in  the  firm,  According  to  tho  cus- 
tom prevailing  amongst  us  none  of  the  ladioi 
or  the  children  of  the  houaa  have  any  inter- 
oat  either  in  the  firm  or  the  properties  t  hat 
fell  to  our  share  on  partition.  But  according 
to  the  religion  they  may  claim  interest  if 
they  like." 

One   of  the  main  questions  at  issue  is 
whether  the  properties  in  EJxs  40  and  41 
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of  Jafferji,  aons  of  lamailji  and  my  fathor 
were  carrying  on  business  in  the  name  of 
Iimailji  Karimji  &  Go,  At  the  time  of  the 
partition  the  propertied  became  tho  properties 
of  the  sons  alone  and  not  of  the  family. 
When  the  sons  of  JafE^rji,  tha  sons  of  Ismailji 
and  Alibhoy  commenced  to  carry  on  tho  busi- 
ness in  tbe  name  of  Ismailji  Karimji  &  Co., 
the  rents  ofall  tha  immovable  praperties  that 
belonged  to  the  three  branches  were  credited 
to  tha  joint  account  of  the  firm  till  19%. 
When  in  1836  there  was  a  separation  batwoan 
tha  aforesaid  threa  branches,  each  branch  was 
allotted  separate  possession  of  tho  immovable 
propar^ies  as  thay  stood  at  the  dime  of  the 
previous  partition.  Tha  propartiea  that 


were  acquired  and  possessed  by  the  aoaa 
of  Essiji  as  properties  belonging  to  tha 
firm  of  E*9aji  Ismailji  &  Go  ,  consisting 
of  his  three  sons  to  the  exclusion  of  the 
female  heirs  of  Essaji, 

So  far  as  properties  referred  to  in 
E*  4L  are  concerned  the  oase  is  simple 
We  have  the  account  books  of  the  firm 
of  Essaji  Ismail]!  Karimji  &  Co.,  from 
1901  showing  that  all  these  properties 
were  acquired  after  that  date.  We 
have  the  relevant  documents  show- 
ing how  those  properties  were  acquired 


186  Sind 


ISMAIL  v.  TAYABALijtRupchand,  A.  J.  C.) 


1929 


and  the  admissions  of  Tayaballi  as  to 
the  mode  in  which  they  were  dealb  with. 
There  is  a  separate  khata  in  the  books  of 
the  firm  in  respect  of  each  property. 
Ex.  41  has  been  prepared  by  defendant  1 
from  the  account  books.  It  shows  ap- 
proximately the  amount  spent  on  each 
property  and  the  rents  realized  therefrom 
from  the  date  of  its  acquisition  up  to  the 
date  of  the  suit.  (The  judgment  then 
summarized  the  same  and  proceeded.) 
The  cost  of  these  properties  is 
Us.  3,50,000  exclusive  of  interest  and  the 
income  that  has  accrued  Lherefrom  is 
Rg  1,40,000  A  good  part  of  it  has  been 
paid  as  taxes  and  land  rent  which  appears 
not  to  have  been  brought  into  the  ac- 
count. 

All  the  money  spent  on  these  proper- 
ties has  come  out  of  the  coffers  of  the 
firm  of  Essaji  Ismailji  &  Co  ,  none  of  the 
brothers  having  contributed  anything 
from  their  private  resources  or  by  any 
other  heir  of  Essaji  (The  judgment 
then  discussed  the  relative  documents 
executed  about  the  time  of  each  of  these 
properties  except  property  No.  1  and  pro- 
ceeded )  It  has  been  argued  that  the  fact 
that  the  properties  were  purchased  in  the 
name  of  the  firm  is  not  sufficient  to 
warrant  the  presumption  that  they  were 
partnership  properties.  It  has  been 
suggested  that  the  business  of  the  firm 
was  that  of  commission  agency  and  that 
there  was  no  occasion  for  the  firm  to 
deal  in  properties.  In  the  end  it  was 
slid  that  so  far  as  plots  81  and  82  are 
concerned,  there  is  no  presumption  that 
they  were  purchased  as  partnership  pro- 
perties. No,  1  hiving  been  purchased  in 
the  name  of  all  the  three  brothers  as 
individuals  and  plot  82  having  been  pur- 
chased in  the  name  of  Tayabali  alone 

A  number  of  rulings  have  been  cited 
at  the  Bar  on  this  point,  but  it  will  be 
sufficient  to  refer  to  only  two  of  them. 
In  the  Bank  of  England  case  (2)  which 
is  the  leading  case  on  the  point,  it  was 
held  that  there  is  no  rule  that  where 
lands  are  bought  by  partners  in  trade 
and  are  paid  for  out  of  the  partnership 
assets,  they  of  necessity  become  part  of 
the  joint  estate  ;  nor  on  the  other  hand, 
that  if  they  are  not  bought  for  tbe  pur- 
poses of  the  partnership  business,  they 
are  not  joint  estate  ;  nor  does  the  form 
of  conveyance  settle  the  question,  which 
(2)  130  R.  R.  276. 


must  be  determined  with  reference  to  all 
the  circumstances  of  the  case.  In  that* 
case  one  of  the  two  partners  carrying 
on  business  of  leather  factory  bought 
lands  for  the  purpose  of  erecting  a  re- 
sidence on  part  of  it  and  selling  the 
remainder  to  a  railway  company.  He 
offered  a  share  to  his  partner  who  was 
also  desirous  of  building  a  house  out  of 
town  for  his  own  residence.  The  offer  wag 
accepted  and  the  purchase  money  paid 
out  of  the  partnership  assets,  but  the 
conveyance  was  to  the  partners  in  sepa- 
rate moieties  The  partners  at  their 
individual  expenses  built  houses  upon 
portions  of  the  land  set  apart  for  the 
purpose,  but  the  other  expenses  relating 
to  the  land  were  paid  out  of  the  partner- 
ship assets  It  was  held  on  considera- 
tion of  all  the  facts  of  the  case  that  the 
whole  of  the  land  was  joint  estate. 

In  dealing  with  the  effect  of  the  part- 
ners having  constructed  the  buildings 
at  their  own  expenses,  Turner,  L.  J. 
said  :  at  p  284  : 

"  It  cannot,  I  think,  bo  laid  down  as  a 
universal  rule  that  whore  lands  are  bought 
by  partners  in  trade,  and  are  paid  out  of 
partnership  assets,  they  of  necessity  become 
part  of  the  joint  estate  of  the  partners.  There 
are  different  purposes  for  which  the  lands 
may  hava  been  bought.  They  may  havo 
been  bought  for  the  purpose  of  being  used 

and   employed    in   the    trade or 

they  may  havo  been  bought  not  for  the  pur- 
pose of  being  used  and  employed  in  the  trade, 
but  for  the  purpose  of  a  mere  speculation  on 
account  of  the  partnership,  for  I  know  of 
nothing  which  can  prevent  partners  from 

speculating  in  land Again 

they  may  havo  bought  without  reference  to 
the  purpose  of  the  trade  or  the  benefit  of  the 
partnership  with  the  intention  of  withdraw- 
ing from  the  trade  the  amount  employed  in 
the  purchase,  and  converting  that  amount 
into  separate  property  of  the  partners  or  they 
may  have  been  bought  on  account  of  one  or 
more  partners  he  or  they  becoming  debtors 
to  the  partnership  for  the  amount  laid  out 
in  the  purchase.  The  form  of  conveyance 
in  these  oases  does  not  settle  the  question, 
for  in  whatever  form  the  conveyance  may  be, 
that  may  be  a  trust  of  the  land  which  may 
follow  the  money  liable  however  as  other 
trusts  of  the  like  nature  are  to  be  rebutted  by 

evidence and     we  have   to 

consider  whether  the  circumstances  attend- 
ing the  purchase  show  that  It  was  made  ou 
account  of  the  partners  individually,  or  of 
any  one  or  more  of  them  in  whose  name  the 
land  may  have  been  bought." 

And,  Knight  Bruce,  L  J.  said  : 

"  Whatever   they   or    either   of   them   may 

have  contemplated  doing,  there   was   I   think 

DO  agreement  between  them  as   to   any   mode 

of  alloting,  appropriating  or  disposing  of  both 
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or  either  of  the  two  villas  or  dwelling  homes, 
or  dealing  with  cither  of  them  ;  and  I  repeat 
that  subject  to  the  possibility  (not  now  mate- 
rial) that  with  respect  to  the  expenditure  of 
each,  there  might  have  been  an  accounting 
between  them,  the  whole  estate  remained 
partnership  property  at  the  tune  of  the  bank- 
ruptcy." 

In  Sudarsanam  Maistri  v.  Narasim- 
hulu  Matstn  (3)  while  dealing  with 
thu  question  of  Limitation,  Bhashyam 
Ayyaagar  said  : 

"  It  was  further  contended  by  the  learned 
Advocate-General  that  the  three  years'  period 
of  limitation  prescribed  by  Art.  10S  would  be 
inapplicable  to  houses  and  lands  purchased 
by  the  first  defendant  from  the  profits  of  the 
partnership.  This  contention  would  cer- 
tainly hold  good  if  it  had  been  alleged  and 
proved  that,  from  time  to  time,  portions  of 
l he  assets  of  the  partnership  were,  by  tho 
agreement  of  Lho  partners,  withdrawn  from 
the  partnership  and  converted  into  land  or 
house  to  be  oivncd  by  tho  partners  as  co- 
owners  (Liudlay  on  '  Partnership  '  5th  Edn, 
pp.  331  and  335.)" 

"  In  the  absence,  therefore,  of  any  such 
allegation  and  proof,  lands  and  houses  bought 
in  the  name  of  one  partner  and  paid  for  by 
the  fhm  or  from  the  profits  of  the  partner- 
ship business  are  prima  facie  partnership 
property,  Nerot  v.  Burnand  (4),  \Veddeibtun 
v  Wciidoburn  (5)  " 

"  The  case  is  therefore  governed  by  tho 
ordinary  rule  that,  unless  a  contrary  inten- 
tion appears  by  express  agreement  or  by  the 
nature  of  the  transaction,  property  bought 
with  money  belonging  to  tho  firm,  is  deemed 
to  have  been  bought  on  account  of  the  Arm 
Bank  of  England  Case  (6) 

The  facts  of  the  present  case  viewed 
in  the  light  of  these  two  rulings  are  so 
strong  that  there  can  he  no  two  opinions 
on  the  point  that  these  live  properties 
were  purchased  and  treated  as  partner- 
ship properties.  Not  only  was  all  the 
purchase  money  paid  out  of  the  part- 
nership assets,  but  considerable  amounts 
were  subsequently  spent  on  constructing 
buildings  thereon.  No  debit  appears  to 
have  been  made  in  the  books  against 
any  individual  partner  of  the  share  of 
the  cost  of  any  of  the  five  properties. 
Tayabali  has  admitted  in  his  evidence 
that  the  bills  of  rent  of  all  the  immov- 
able properties  including  those  in  Ex.  40 
to  which  I  shall  presently  refer  were 
issued  in  the  firm's  name,  and  suits  for 
recovery  of  renta  were  filed  in  the  firm's 
name. 

J?ayabali  has  also  admitted  that  all 
moneys  were  drawn  from  the  firm  for 


(3)  [1898]  25  Mad.  149= 

(4)  4  RUBB.  247. 

(5)  [1856]  22  Beav    104. 

(6)  3  D,  F,  4  J.  645. 
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purchase  of  the  properties  in  Ex.  41  as 
also  certain  other  properties  which  were 
subsequently  sold  and  that  the  sale  pro- 
ceeds of  these  properties  were  credited 
to  the  firm  :  (LI  490-500)  On  the  top 
of  it  Tayabali  has  admitted  that  his  firm 
bought  and  sold  certain  other  properties 
by  way  of  speculation.  Those  ad  mission  9 
are  sufficient  to  warrant  an  inference 
that  besides  doing  commission  agency 
the  partnership  dealt  in  purchase  and 
sale  of  lands  and  that  the  properties  iir 
Ex.  41  were  purchased  and  owned  by  tho 
partnership  as  partnership  properties. 
The  fact  that  the  plots  81  and  82  were 
not  purohasel  in  'the  firm's  name  are 
easily  explained,  and  the  form  of  the 
transfer  in  the  name?  of  all  partners  in 
respect  of  plot  81  and  in  the  name  of  one 
of  them  in  the  case  of  plot  82  is  of  no 
material  consequence  whatsoever. 

The  case  of    the    remaining   nine    pro- 
perties   referred    to    in    Ex.    40  is    more 
complicated.     The  books   prior    to    1904 
are    not    forthcoming      It    is    said      on 
behalf  of  the  plaintiffs  that    these  books 
were  with  Abdul   Ilussain,    who  is  deadr 
and  his  son  who  is  now  living  is  a  minor 
and  does  not  know  what  has    become    of 
the    books.     This    may   or   may   not  be 
true.     The*    fact   remains    that    the  evi- 
dence of  the  entries  therein  is  not  avail- 
able.    We  are  therefore   left  to   base  our 
conclusions  on  the  conduct  of  the  parties 
and  the  different    documents    relating  to 
the   purchase  of     these    lands,     such    of 
them  as  are  available   and    the   proceed- 
ings   taken    from    time   to  time  to  have 
mutation  of  names  effected.     (The  judg- 
ment then  gave  the  history   aud  descrip- 
tion of  the  nine   properties  possessed  bjr 
the  familybefore  Essaji's  death  and  pro- 
ceeded.) Now  at  the  division  of  1892  bet- 
ween the   three    branches    of  Karimji's 
family  these  plots  appear  to  have   been 
dealt  with  as  partnership    property.    Is- 
milji's  sons  had  been  working  as  partners 
of  the  firm  before  and  after  their  father's 
death  which  took   place    in    1887,     Jaf- 
ferji's  sons  had  done  the  same.    Allibhoy 
was  alive.     His  sons    had  likewise  work- 
ed   with    him    in  the  business.    Sixteen 
properties   were     alloted   to     Isinailji's 
sons  as  their  share. 

There  was  a  confusion  in  the  mind  of 
Yusifali  as  of  the  time  when  the  three 
branches  commenced  to  trade  separately  , 
and  in  one  part  of  his  evidenoe  he  has 
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said  that  it  was  in  1F92,  and  in  another 
part  in  1896.  But  fc/i^fc  is  immaterial. 
Whether  the  division  took  place  in  1692 
or  1896,  he  bas  abated  clearly  that  the 
rents  of  all  the  properties  of  the  three 
branches  were  credited  into  the  joint 
account  of  the  firm  of  lamnilji  Karimji 
upto  the  time  of  this  division,  and  so 
far  as  his  branch  was  concerned,  the 
properties  which  fell  to  their  lot  belong- 
ed to  his  firm.  The  same  may  fairly  be 
presumed  to  have  been  the  case  with  the 
other  branches. 

Daring    the   continuance   of    the     old 
firm   each    adult  male   member  of   each 
branch  had  worked  as  a  partner .  and  had 
contributed  towards   the    acquisition   of 
the  properties  in   whatsoever    name  they 
may  have  been  purchased.     Some   of  the 
properties  wore  acquired   in  the  name  of 
the  old  firm,   others  in   the  names     of 
senior   members    and  again      others    in 
the  names    of  junior    members    of  each 
branch.     But  all    were  put  in  the  botch* 
pot   an£   the   rents   accruing    therefrom 
treated  as  assets  of  the  firm.  Tbere  is  no 
allegation,  much  less  proof,  that  Ismailji 
or  Abdul  Hussain  or  Alibhoy    bought  the 
properties  which  stood    in  their   respec- 
tive names   on    their   own    behalf.     We 
have   the  further   fact    that   none  of  the 
females  of  any  branch  were   consulted  at 
the   division   or    acquired    any  share  at 
the  division  of  1892  or  that  any  of  them 
has  up  to  this  day  claimed  a  share  in  any 
of    the    properties    on    the    ground  that 
such  properties  were  treated  as  co-owner- 
ship  property.     On    the   top   of   it    we 
have    a.     clear  admission  in   T<\yabali's 
evidence  that    the     sixteen     properties 
which   came   to    the  share  of  Easaji  and 
Abdul  Hussain    were  acquired  out  of  the 
family    business     of    Ismailji     Karimji 
(L      600).     These     sixteen      properties 
were  thus  indubitably    partnership  pro- 
perties of     the     old     firm   of     Ismailji 
Karimji  or  Ismailji    Karimji    &  Co.  and 
continued    in  the  possession   of   the  firm 
of  Ismailji  Karimji    or  Ismailji  Karimji 
&  Go.  as  such  even    after     the  branches 
of  Jafferji    and  Allibhoy  had  withdrawn 
from  it. 

In  this  connexion  a  good  deal  was  said 
about  the  names  in  which  the  business 
was  carried  on  both  prior  and  subse- 
quent to  1892.  It  was  said  that  the 
name  of  this  firm  was  Ismailji  Karimji 
A  Co.  and  not  Ismailji  Karimji.  But  it 
is  clear  from  the  evidence  that  both 


names  appear  to  have  been  used  indis- 
criminately and  that  whether  tho  narns 
of  Ismailji  Karimji  or  of  Ismailji 
Karimji  &  Co.  was  used  in  connexion 
with  any  business  it  referred  to  one  and 
the  same  firm,  and  not  to  the  individual 
Ismailji. 

Another  point  bn  which  stress  was  laid 
was  that  as  some  of  the  leases  and 
entries  in  the  revenue  registers  describ- 
ed Ismailji  Karimji  as  a  Borah,  they 
referred  to  Ismailji  alone  and  not  to  hia 
firm.  Bat  that  argument  loses  much  of 
its  force  when  we  have  it  (a)  that  the 
entries  in  respect  of  plots  leased  in  tha 
name  of  Messrs  Ismailj  Karimji  &  Co, 
described  the  firm  as  a  Borah  and  an 
individual  person  residing  in  Karachi  in 
the  same  way  as  the  entries  in  respact 
of  Ismailji  (b)  that  the  leases  were  re- 
newed in  the  name  of  Ismiilji  Ka,rim]i 
Ions?  after  ho  had  died. 

Now  it  is  not  seriously  disputed  that 
the  firm  of  lamailji  Karimji  or  Ismailji 
Karimji  &  Co.  continued  to  do  business 
upto1  1904  when  Abdul  Hussain  with- 
drew from  that  firm  and  its  name  was 
changed  to  that  of  Essaji  Ismailji  or 
Essaji  Ismailji  &  Co. 

If  these  sixteen  properties  were  part- 
nership properties  at  the  death  of  Essaji, 
the  right  of  the  plaintiffs,  if  any,  was 
by  a  suit  for  settlement  of  account: 
of  the  partnership  dissolved  by  tha 
death  of  Essaji  and  such  portion  of  the 
assets  including  immovable  property 
being  decreed  in  their  favour  as  fell 
to  their  share  :  Sudarsanam  Maistri  v. 
Narasimhulu  Maistri  (3)  Mohideen  Bee 
v.  Syod  Meer  Saheb  (7)  Cropal  Chetty  v. 
Vijayaraghavachariar  (8)  and  Venkata- 
ratnam  v.  Sir  am  Subba  Rao  (9). 

Under  Art.  106,  Lion  Act,  the  plain- 
tiffs' cause  of  action  for  settlement  of 
accounts  of  that  partnership  was  statute- 
barred  in  1901  and  could  be  revived  in 
1924  by  the  devise  of  treating  it  as  a 
suit  for  partition  of  immovable  proper- 
ties left  by  the  deceased. 

As  the  title  of  Essaji  to  these  proper- 
ties  was  disputed  the  onus  lay  on  tha 
plaintiffs  to  prove  that  they  belonged  to 
him  at  the  time  of  his  death. 

It  appears  that  in  the  earlier  stages  of 
the  trial,  the  plaintiffs  were  not  fufly 


(7)  U916J  38  M*d.  10iJJ=3H  1.  0.  . 

(8)  A.  I.  R.  1922   P.  0.   115=45   Mud.  378= 
491.  A,  18L(P.  0.). 

(9)  A.  I.  R.  1926  M*d    1010^49  Mad.  73*. 
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alive  to  this  serious  defeofc  in  their  claim 
and  in  the  evidence  of  the  plaintiffs 
which  was  recorded  on  commission  no 
attempt  WAS  made  to  set  up  a  partition 
between  Easaji  and  Abdul  Hussain  before 
Essaji's  death.  This  attempt  WAS  for 
the  first  time  made  in  the  evidence  of 
Tayabali  by  setting  up  a  pirtifcion  bet- 
ween tha  two  brothers  in  1896  But  he 
was  forced  to  admit  that  he  had  no  evi- 
deyjce  to  prove  the  alleged  partition 
except  his  own  statement  (line  475). 
The  account  books  prior  to  1904  would 
hove  thrown  a  flood  of  light  on  this 
point.  But  these  books  were  not  pro- 
duced It  is  true  that  Ablul  Hussain 
was  dead  and  so  were  his  adult  SODS  who 
had  at  one  time  taken  part  in  the  busi- 
ness. But  there  is  nothing  to  slow  that 
these  books  have  been  destroyed  or  th.it 
they  could  not  be  secured  notwithstand- 
ing an  attempt  made  to  secure  them. 
On  the  contrary,  we  have  a  clear  admis- 
sion from  Tayabali  that  he  had  made  no 
endeavour  to  secure  them  Apirt  from 
the  fact  that  the  burden  of  proving  the 
alleged  partition  was  on  the  plaintiffs 
and  defendants  1  to  18,  and  that  in  the 
absence  of  cogent  evidence  they  must 
fail,  a  fair  amount  of  presumption  arises 
against  them  in  consequence  of  the  non- 
production  of  the  hooks  The  case  does 
not,  however,  rest  here.  We  have  docu- 
mentary evidence  to  show  that  there  was 
only  one  division  of  property  between 
Abdul  Hussain  on  the  one  hand  and 
Essaji's  son*  on  the  otlier  and  that  this 
was  in  1904  Tnis  appears  from  the 
mutation  application  Bled  by  the  parties 
in  19 17  in  respect  of  properties  1  to 
3  and  the  correspondence  carried  on  with 
the  municipality  in  respect  thereof. 

Notwithstanding  the  dissolution  of 
partnership  between  EJSIJI'S  sons  and 
Ahdul  Hussain  and  his  sons  in  1904, 
mutation  of  mines  of  several  of  the  pro- 
perties allotted  to  Essaji's  branch  was 
not  effected  and  that  an  attempt  was 
made  in  that  behalf  in  L917,  long  after 
the  Transfer  of  Property  Ast  was  exten- 
ded to  Siod. 

On  8th  February  1917,  a  number  of 
applications  were  mide  to  the  munici- 
pality for  effecting  mutation  of  mines  in 
favour  of  Essaji's  sons.  (The  judgment 
then  disuuaseil  the  nature  ol  the  various 
applications  an  1  proceeded.)  From  1904 
up  to  the  data  of  suit  properties  in 


with  in  the  same 
way  as  properties  in  Ex.  41.  Both 
sets  of  properties  remained  under  the 
management  of  those  who  directed  the 
business  of  Essaji  Ismailji  &  Go ,  the 
rents  realized  therefrom  were  given  to 
the  cashier  of  their  firm  who  entered 
them  in  the  firm's  rokar  and  kept  them 
along  with  the  other  monies  of  the  firm 
(Tayabali  1L.  400  to  410).  The  bills  of 
rent  were  issued  and  suits  for  its  recovery 
were  filed  in  the  n-ame  of  the  firm  (Taya- 
bali 1  495J. 

The  fact  that  the  rents  were  not  cre- 
dited to  the  watau  khata  (profit  and  loss 
account)  is  easily  explained.  Since 
EssajTs  death,  there  had  been  DO  potamel 
and  no  distrihution  of  profits  (Tayabali 
1.  418).  This  statement  finds  ample  sup- 
port in  Ex  45  the  entry  of  Rs  49,29933 
cash  which  is  said  to  have  fallen  to  the 
lot  of  Essaji's  sons  at  the  division  of 
1901.  It;  reads  thus  : 

(Old  account  of  Bhai  Ismail]!  Kaninji,  1961) 
Or,  Dr. 

Rs.  49,299  3  3  halance  due  to 
you  earned  forward  to  new 
khitavaui,  p,  21. 

Abdul  Hussain  withdrew  from  the  firm 
on  getting  certain  properties  and  cash  as 
his  share  in  the  assets  without  any  pota- 
mel   having    been  drawn  up  (Tayabali  1. 
600)  and  what  remained  of  the  cash   was. 
credited  to  the  old  books  and  debited    to 
the  new  books      As  in  respect  of  cash,  so 
in  respect  of  each  immovable  property  a 
separate    khata   was  maintained  treating 
eioh  item  as  an  asset  of    the    firm      That 
same   state  of  affairs  continued  notwith* 
standing  the  death  of    Ghularn    Hussain, 
Adamali    and      Mahomedali  ;     (Tayabali 
11.605  to  610).    On  the  top  of  it  we  have 
clear  proof  that  in  KJ17  the  parties  dealt 
with  those  properties  as  partnership  pro- 
perties.    Applications    for     mutation    of 
narres  Ex*.  55  to  57  and  Ex    82    relating 
to    properties    1    and     3,    and   6,  7  and  8 
respectively  are  all  attested   by    Yusifali 
Ahbhoy    and    his    brother  Tayabali  Ali- 
bhoy      The  former   applioitions    co  itiiin 
a  prayer  of  relinquiahment  by  the    ladies 
and    the   latter    applications   ask     for    a 
direct    transfer    from   the  name  of  Abdul 
Hussiin  to  Ess'iji's  sons.     Now    ii    can- 
not   be    oonfended,    even    for    a  moment, 
thnt    both    Yusifali    and    Tayabali    who 
were  so  closely  connected  with  thelaliea 
were  pirties  to  a  fraud  being  perpetrated 
on  them  or  that  they  did  not  inform   the 


190  Sind 


-  ISilAtEi  v,  TA7BALLI  (Rupchand,  A.  J,  C.) 


ladies  of  what  wag  being  done.  Ib  has 
toeen  suggested  that  ladies  of  the  family 
were  in  striob  purdah  aud  that  their 
signatures  were  taken  from  them  with- 
out informing  them  what  was  being  done. 
This  is  hardly  lUely.  Some  of  the  ladies 
were  married  and  their  husbands  were 
not  in  purdah.  Four  married  women 
whose  husbands  were  alive  had  signed 
the  application  and  it  is  difficult  to  be- 
lieve that  none  of  them  did  so  without 
advice  of  the  husbands  or  that  they  were 
duped  by  the  sons  of  Essaji  and  by  the 
two  attesting  witnesses  who  were  the 
paternal  cousins  of  their  father. 

For  these  reasons  and  for  the  reasons 
given  by  the  learned  Additional  Judi- 
cial Commissioner  in  his  able  and  care- 
ful judgment,  wo  hold  that  the  suit  for 
partition  of  property  which  was  partner- 
ship property  of  the  deceased  Essaji  and 
others  was  incompetent  ELS  framed  and 
that  if  the  suit  be  treated  as  ono  for 
settlement  of  accounts  of  the  partnership 
which  was  dissolved  by  the  do.ith  of 
Essaji  and  the  subsequent  partnership 
which  was  dissolved  by  the  death  of 
Ghulam  Hussain  in  1917  would  be  statute 
barred. 

It  has  been  argued  that  the  plaintiffs 
had  claimed  a  share  not  only  as  the  heirs 
of  Essaji  but  also  as  the  heirs  of  Ghulara 
Hussain  and  that  the  Court  should  there- 
fore go  into  the  further  question  as  to 
the  settlement  of  accounts  of  the  partner- 
ship between  the  heirs  of  Ghulam 
Hussain  and  his  partners.  In  this  con- 
nexion it  was  further  urged  that  even  if 
the  claim  of  the  plaintiffs  be  barred  by 
limitation,  the-  claim  of  the  appellants, 
some  of  whom  are  not  minors,  is  com- 
petent. 

We  are  afraid  we  cannot  permit  the 
suit  for  partition  of  property  left  by 
Essaji  to  be  converted  into  a  suit  for 
settlement  of  accounts  of  the  partner- 
ship between  Ghulam  Huesain  anfl  his 
brothers 

The  appeals  therefore  fail  in  limine, 
and  it  is  hardly  necessary  for  us  to  con- 
sider any  further  questions. 

Before  we  part  with  the  case,  we  wish 
to  refer  to  the  serious  prejudice  which 
has  been  caused  to  some  of  the  mortgagees 
particularly  defendants  19  by  the  issue 
of  injunction  preventing  them  from  rea- 
lizing their  security. 

It  has  been  brought  to  our  notice  that 
such  injunctions  are  too  frequently  issued 
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notwithstanding   the  decisions   of 
Court  to  the  contrary. 

Now  the  effect  and  object  of  an  inter- 
locutory injunction  is  merely  to  keep 
matters  in  status  quo  until  the  hearing 
or  further  orders  and  the  principles  on 
which  an  injunction  will  issue  are  well 
settled.  A  person  who  seeks  the  aid  of 
the  Court  by  way  of  interlocutory  injunc- 
tion must  as  a  rule  be  able  to  satisfy  the 
Court  (a)  that  there  is  a  serious  question 
to  be  tried  at  the  hearing  and  that  on 
the  facts  before  it  there  is  a  probability 
that  he  will  be  entitled  to  relief,  (b) 
that  the  Court's  interference  is  necessary 
to  protect  such  parson  from  that  species 
of  injury  which  the  Court  calls  irrepara- 
ble before  his  legal  right  can  be  estab- 
lished upon  trial,  and  (c)  that  the  com- 
parative mischief  or  the  inconvenience 
which  is  likely  to  arise  from  withholding 
the  injunction  will  be  greater  than  thabj 
which  is  likely  to  arise  by  granting  it 

If  these  principles  are  applied  to  tho 
present  case,  what  do  we  lincl  ?  It  is  no 
doubt  true  that  tho  legal  right  of  tho 
plaintiffs  to  a  share  in  certain  immov- 
able properties  was  being  .disputed  and 
that  as  will  presently  appear  except  as 
against  some  of  the  defendants,  the  plain- 
tiffs had  a  priraa  facie  claim  for  trial  but 
that  was  not  enough  No  injunction  was 
necessary  for  the  protection  of  their  right 
if  any  which  might  have  been  established 
at  the  trial.  The  mortgagees  could  only 
bring  to  sale  the  right,  tible  and  interest 
of  their  mortgagors  in  the  properties  and 
nothing  more.  If  the  mortgagors  had 
boon  permitted  to  realize  their  securities 
pending  the  trial,  no  irreparable  injury 
would  have  been  caused  to  the  plaintiffs 
an/I  defendants  2  to  18.  Not  only  that 
bub  no  injury  whatsoever  would  have 
resulted  to  them.  The  mortgagees  were 
parties  to  the  suit  and  the  doctrine  of 
lis  perulens  enunciated  in  S.  52,  T  P. 
Act  applied  and  any  purchasers  from 
them,  whether  such  purchasers  were 
brought  on  the  record  or  not,  would  have 
been  bound  by  the  result  of  the  litigation. 

On  the  other  hand,  the  injury  caused 
to  the  mortgagees  by  the  issue  of  an  in- 
junction in  this  case  and  in  almost  every 
other  case  of  a  like  nature,  is  irrepar- 
ajale.  The  mortgagees  have  been  pre- 
vented from  getting  back  their  money  or 
at  least  suah  part  of  it  as  they  could 
have  realized  by  the  sale  of  the  right, 
title  and  interest  of  the  mortgagors, 
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-when  they  wanted  it  most;  their  in- 
terest has  mounted  up  and  their  secu- 
rities have  gone  down  in  value  consider- 
ably. All  this  loss  falls  on  their  shoul- 
ders for  no  fault  of  theirs  and  they  have 
no  redress  against  the  persons  at  whose 
instance  the  injunctions  were  issued. 
Lastly  the  probabilities  of  success 
against  some  of  mortgagees  were  prac- 
tically nil  and  the  case  of  each  mort- 
gagee should  have  been  considered  sepa- 
rately. Some  of  the  mortgages  were  in 
respect  of  properties  acquired  subsequent 
to  the  death  of  Essaji,  and  with  regard 
to  them,  the  plaintiffs  had  on  the  plead- 
ings not  even  a  prima  facie  case  to  go  to 
trial  The  mortgage  in  favour  of  defen- 
dants 19  stood  even  on  a  firmer  footing. 

The  plaintitfs  had  relinquished  their 
claim  against  the  defendants  and  the 
suit  as  against  them  had  been  dismissed, 
and  the  in]unotion  issued  against  them 
discharged  It  is  extremely  doubtful  if 
they  could  be  brought  on  the  record 
again  at  the  instance  of  some  of  the  de- 
fendants who  were  acting  in  collusion 
with  the  plaintiffs.  The  proper  remedy 
of  these  defendants  was  by  a  separate 
suit.  Be  that  as  it  may,  these  defen- 
dants relied  upon  the  sanads  deposited 
with  them  in  support  of  their  claim. 
Both  these  sanads  showed  in  unmistake- 
ahle  terms  that  the  plaintiffs  had  relin- 
quished their  interest,  if  any,  in  the  pro- 
perties in  suit,  Prim  a  facie,  therefore, 
the  probability  of  their  success  against 
defendants  19  was  far  too  remote  espe- 
cially in  view  of  the  provisions  of  S.  41, 
T  P.  Act.  That  was  another  serious 
obstacle  in  the  way  of  the  issue  of  a 
temporary  injunction.  In  similar  oases 
this  Court  both  on  the  original  and  ap- 
pellate side  has  refused  to  grant  injunc- 
tions It  has  been  repeatedly  pointed 
out  that  where  a  mortgagee  or  an  attach- 
ing creditor  is  proceeding  to  sell  the 
right,  title  and  interest  of  his  debtor, 
the  balance  of  convenience  is  in  favour 
of  the  creditor,  that  no  injunction  should 
issue  in  such  cases,  and  all  that  the 
Court  might  do  ex  majeure  caittila  is  to 
require  the  creditor  to  give  an  under- 
taking that  at  the  time  of  the  sale,  whe- 
ther it  be  through  Court  or  otherwise, 
the  intending  purchasers  should  be  in- 
formed of  the  pendency  of  the  suit. 

The  loss  caused  to  some  of  the  mort- 
gagees in  the  present  case  is  to  be  re- 
gretted, and  all  that  need  be  said  is  that 


applications  for  injunctions  of  a  like 
nature  will  in  future  be  discouraged  and 
that  the  Courts  below  will  not  lightly 
issue  injunctions  in  suits  of  this  nature 
We  have  no  hesitation  in  dismissing 
this  appeal  and  in  discharging  the  in- 
junctions. The  appellants  will  bear  the 
costs  of  defendants  19  to  26  and  the 
other  defendants  will  bear  their  own  costs 
of  the  appeal. 

On  the  question  of  pleader's  fees  to  ba 
taxed  in  this  case,  we  will  hear  the  par- 
ties further  on  Monday  next. 

Percival,  J.  C.— I  entirely  agree. 

I  wish  to  add  a  few  words  only  to 
make  it  clear  that  I  thoroughly  endorse 
the  remarks  of  the  learned  Additional 
Judicial  Commissioner  on  the  question 
of  injunctions.  I  agree  with  his  conclu- 
sion that 

"all  that  the  Court  might  do  fv  majeuic 
caul  da  is  to  require  the  creditor  to  give  an 
undertaking  that  at  the  time  of  the  sale,  whe- 
ther it  be  through  Court  of  otherwise  the  in- 
tending purchasers  should  bo  informed  of  the 
pendency  of  the  suit." 

No  doubt  it  may  be  said  that  it  is 
easy  to  be  wise  after  the  event,  and  that 
the  learned  Judge,  the  late  Mr.  Raymond, 
could  not  tell  that  the  he.iring  of  the 
suit  and  appeal  would  be  so  protracted, 
and  that  the  value  of  land  would  con- 
tinue to  fall  in  Karachi.  But  now  that 
wo  have  had  the  experience  of  this 
case,  and  of  other  cases  brought  by  banks 
in  Karachi,  it  is  only  right  that  we 
should  express  our  opinion  that  experi- 
ence shows  that 

"the  comparative  mischief  or  tho  Incon- 
venience which  is  likely  to  arise  from  with- 
holding that  injunction  will  be  less  than  that 
which  is  likely  to  arise  by  granting  it." 

Experience  shows  that  when  important 
banks  and  other  respectable  creditors  of 
the  same  character  try  to  bring  mort- 
gaged property  to  sale,  the  debtor  puts 
up  one  relation  after  another,  first  a 
widow,  then  a  minor,  and  so  forth,  to 
file  suits  against  them  ;  and  the  result 
of  these  suits  is  that,  even  if  they  are 
entirely  without  justification,  still  an  in- 
junction is  liable  to  be  granted,  and  the 
creditor  is  kept  out  of  his  dues  for  four 
or  five  years,  by  which  time  the  value  of 
the  land  has  not  improbably  gone  down, 
and  the  creditor  has  lost  heavily  for  no 
fault  of  his  own. 

The  record  shows  that  in  this  parti- 
cular case  the  late  Mr  Raymond  granted 
an  injunction  with  great  hesitation  ;  and 
if  a  Judge's  hands  are  strengthened  by 
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Bench  rulings  on  this  point  he  will  be 
less  inclined  to  grant  suoh  injunctions, 

Mr.  Raymond  observed  in  bis  order  of 
30th  January  1925 

"Had  it  been  brought  to  my  knowledge,  or 
had  there  been  a  s^aiument  either  in  the  ap- 
plication or  in  the  affidavit  that  accompanied 
it,  that  Cox  and  Co.  were  not  pmties  to  Lho 
suit  in  which  tLo  application  was  made,  I 
certainly  would  not  have  granted  interim 
injunction." 

Again  in  his  order  of  18th  May  1925 
he  B.iid  : 

"The  only  order  that  I  can  pass  on  this 
application,  and  1  certainly  do  BO  much  to 
my  regret,  is  that,  M'jaars,  Cox  and  Cu.  bo 
restrained  until  the  dinpot-al  ol  tbe  suit  from 
selling  the  properties  mortgaged  with  them." 

When  this  cate  came  on  appeal,  again 
injunction  against  the  sale  of  the  pro- 
perties was  granted  ;  but  the  Ndzir  of 
this  Court  was  appointed  receiver  to 
manage  the  properties.  Even  this  ar- 
rangement, however,  has  proved  far  frum 
satisfactory.  It  has  given  a  large  amount 
of  work  to  tbe  Nazir,  and  to  this  Court 
also  in  tho  matter  of  interlocutory  ap- 
plications, and  the  value  of  the  land  has 
continued  to  decrease. 

Speaking  for  myself  I  am  satisfied, 
from  the  experience  of  this  and  other 
oises,  in  which  Karachi  brinks  and  other 
substantial  creditors  have  been  con- 
cerned, that  though  on  the  face  of  it  the 
refusal  to  grant  an  injunction  may  ap- 
pear to  be  a  hardship  to  the  debtor,  still 
it  is  in  reality  the  course  that  is  most 
conductive  to  commercial  morality  and 
to  the  interests  of  the  litigating  public 
as  a  whole. 

V.s./tf.K.  Appeal  dismissed. 
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BARLEE,  A.  J  C. 

Pokhardas  Gabrani  &  Sons  —  Plain- 
tiffs. 

v. 

Sewaram  Girdhanlal — Defendants 

Suit  No.  365  of  1926,  Decided  on  14th 
Mav  19L9. 

(a)  Civil  P  C.,  O  30,  R  6—  Suit  against 
firm  —  Summon *  on  a  person  as  partner— De- 
fence in  partner  i  name  but  contained 
nothing  individual— There  it  technical  flaw 
which  can  be  corrected  by  Couit  even  at 
argument  stage. 

In  a  aim  ng'tiuBt  a  firm  summons  was  sor- 
ted on  a-  portion  BB  partner  in  tbo  Arm.  Tho 
partner  though  he  wan  not  served  in  the  in- 
dividual capacity  61od  a  written  statement  in 
his  own  name  and  nob  as  reproeentdiive  of 
the  firm.  There  was  nothing  individual  in 
(he  defence. 
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Held  :  that  there  wag  only  a  technical 
flaw  which  could  be  corrected  by  the  Oourfe 
evon  at  bho  argument  stage.  [P193  0  1,2J 

*  (b)  Civil  P.  C  ,  O.  30,  R.  9— When  all 
members  of  one  firm  are  also  members  of 
another,  suit  cannot  be  brought  by  one 
againit  other  for  account  or  for  balance 
due— Proper  remedy  is  suit  for  partnership 
account  of  other  I  irm. 

Though  a  suit  will  he  when  one  or  more 
of  tbe  partners  of  a  firm  aie  members  of  ano- 
ther firm,  and  porhdpa  some  suit  will  lie  when 
all  tho  mem  bur  a  of  bho  former  are  members 
of  i  hj  labour,  a  suit  for  an  account  or  for  the 
balance  Jcund  due  on  an  account  cannot  be 
brought  m  the  Jailor  circumstances,  as  the 
proptr  remedy  is  a  suit  Jor  a  p.irtnerHlnp  ac- 
count ol  the  second  firm  .  A.  1  R.  1021  Horn 
414,  Jlel  on  ;  25  Horn.  GOG  and  A.  Z.  B.  192, 
Bom.  4 14,  JSxpl.  [P  194  0  Ij 

Sitqanlal  Hussanand — for  Plaintiffs. 
LLukumatiai  M.  Eidnani — for  Defen- 
dants, 

Judgment. — This  is  a  suit  filed  by 
the  firm  of  Pokhnrdaa  Gabrani  and  Sons 
of  Karachi  against  the  lirm  of  Sewaiam 
Girdharilal  of  Tank,  IQ  the  Dera  Ismail 
Khan  district  by  their  manager  to  ro- 
cjver  Ra.  6,140-10  6  alleged  to  bo  du* 
for  wines  and  other  goods  supplied  to 
the  defendant  firm  and  for  Hs.  853-5  6 
olnmed  as  interest  at  6  per  cent,  or  in 
the  alternative  as  damages.  Process  was 
issued  under  0.  30,  R.  3  (b)  in  the  name 
of  the  manager  in  charge,  and  was  ser- 
ved at  the  defendant-firm's  place  of 
business  on  one  Putamchand.  A  defence 
was,  however,  filed  by  Sawaram  who 
pleaded, 

(1)  That  tho  Hint  was  not  maintainable  as 
framed  because  all  the  persona  who  consti- 
tuted r,he  pUintlils'  firm  wore  members  of  the 
defendant  firm. 

(•2)  bnnb  during  the  period  in  suit  the  defen- 
dant firm  hal  boon  man-* god  by  one  or  other 
of  tho  partners  of  the  plaintiff  firm  and  that 
they  had  acted  with  gross  negligence  and  1  or 
in  b.id  fdilih. 

(3)  that  interest  at  12  per  cent  had  bean 
charged  and, 

I4J  that  tho  usual  mercantile  credit  had 
not  been  allowed,  and  in  consequence  the 
claim  in  respect  of  interest  was  excessive. 

OQ  these  plead  lags  the  following 
issues  were  framed  : 

1.  Whether  all  or  any  of  the  persons  con- 
stituting tbe  plaintiffs  firm  were  and  aro  also 
partners  in  the  defendants  firm  of  Sheoram 
GirdbfvriJftl  ?  If  so,  what  is  the  result  ? 

2  Were     any  entries  made  in    the    defen- 
dants' books  by  any    of    the    pnrbnera   of    (ha 
plaintiff  firm  with  gross  negligence    and    I  or 
in  bad  faith  ?     If  HO,  is  the    defendant    Shoo* 
ram  not  bound  by  the  entries  so    made,    can 
the  defendant  ^beoram  raise  such  a  plea  ? 

3  Did  i  ho  plaintiffs  supply    to   the   defen- 
dants goods  shown  in  the  account  in  suit, 
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4.  Are  defendants    nob    liable    for    ibema  1 
to  G  referred  to  in  the  statement  of  objections 
to  the  account  ? 

5.  What  amount,  if  any,  is'due  to  the  plain- 
tiffs on  the  said  account  ? 

6.  To  what  interest,  if   any,    are   plaintiffs 
entitled  ? 

7.  Whether  plaintiffs    are    liable    for    any 
loss  as  alleged jin  para.  6  of  the  written  state- 
ment ?     If  go,  can  the    defendants   raise    the 
plea  in  this  suit  ? 

8.  If  so,  for    what    amount    aro    plaintiffs 
liable! and  can  the  defendant  gob  credit  there- 
for in  this  suit  ? 

9.  On  the  accounts  in    suit    what    amount 
if  any,  will  be  dues  to  the    plaintiffs    from   the 
defendant?  ? 

10.  General. 
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plaintiffs'  firm  consists  of  a  father  and 
5  sons  and  their  learned  pleader  des- 
cribes it  as  a  joint  family  firm.  It  is 
admitted  that  one  of  the  sons,  Girdhari- 
lal,  is  a  partner  in  tho  defendants'  firm 
and  there  is  evidence  that  another 
Khanchand  was  concerned  in  it.  The 
question  of  fact  in  dispute  i?  whether  he 
was  a  pirtner,  and  whether  his  father 
and  brothers  also  were  partners.  Thero 
is  no  oral  evidence  and  I  have  to  decide 
it  from  certain  documents  which  have 
been  admitted.  Ex.  No  8  is  a  hundi 
accepted  by  Khanchand  on  behalf  of  tha 
firm  Sewaram  Girdharilal.  Ex.  No.  5 
is  a  demand  bill  of  exchange  drawn  by 
the  9 11  in 0  man  at  Lahore  on  Sewaram 
Girdharilal,  in  favour  cf  tho  Frontier 
Bank.  These  show  that  ho  was  at  least) 
ii  manager,  and  probably  n  parfcnor.  Ex. 
112  is  produced  to  show  that  tho 
plaintilf  firm  in  the  printed  heading  to 
their  cilice  note  paper  stated  that  they 
had  a  branch  at  Tank,  and  Ex.  13  to 
shosv  that  tha  head  office  of  Sewaram 
Girdharilal  was  at  Tank  Bub  the  most 
illuminating  document  is  a  post  card  Ex. 
(7)  written  by  Khanchand  to  the 
manager  of  Khirgi  shop  (the  defendant 
firm).  The  address  ia  "Showaram  Gir- 
dharilal, Wine  Depot,  Khirgi."  The  rele- 
vant portion  runs  as  follows  : 

"  In  futuro  whatever  quantity  of  wine  you 
supply  to  Lain  Pokardas  do  not  debit  him 
the  sale  price  thereof  but  debit  it  20  per  cent, 
lesa  Tjocamo  n,  mm  who  is  proprietor  of  tha 
shop?  should  geb  things  at  coat  price." 

"  Bill*  of  thousands  of  rupees  havo  bean 
prepared  by  the  branches  in  the  ncim?  of  Lnla 
Pokardaa  ia  all  of  which  sale  price  biq  boon 
charged.  When  wo  and  all  tho  men  of  the 
firm  can  pure  base  things  from  fcho  shops  at 
cost  pricJ  why  should  sale  price  ha  charged 

from  him Whatever  loss  you 

suffer  should  bo  debited  to  tho  shop  ou  wina 
account." 


FINDINGS 

Issue  1  (a)  All. 

Issue  1  (b)  <Ys  bolow. 

Issue  2  No. 

Iisue  3 — 5  Unnecessary. 

Issue  0  6  per  cent. 

Issue  7  No  custom  proved. 

Issue  8 — 1  Unnecessary. 

At  tho  hearing  the  defendant  filed 
some  documentary  evidence  bub  no  wit- 
nesses wero  examined  hy  either  party 
Before  coming  to  tha  issues  framed  on 
the  pleadings  [  must  first  deal  with  a 
point  of  law  which  has  been  raised  by 
the  plaintiffs'  learned  pleader  in  his 
opening  address.  His  contention  is  that 
inasmuch  as  the  suit  is  ono  against  a 
firm,  and  none  of  the  partners  has  been 
served  with  summons  in  his  individual 
capacity,  it  was  not  open  to  the  defen- 
dant Sheoram  to  file  a  defence  except 
one  on  behalf  of  the  firm.  The  learned 
pleader  contends,  therefore,  that  Sowa- 
ram's  written  statement,  which  he  filed 
in  his  own  name  and  not  as  representa- 
tive of  the  firm,  cannot  be  looked  ib  and 
the  suit  must  be  treated  as  undefended. 
[  do  not  think  that  his  ingenious  argu- 
ment is  sound.  Sewaram  was  entitled 
to  appear,  and  indeed  was  bound  to  ap- 
pear, individually  in  his  own  name,  and 
the  only  fiaw  in  the  procedure  ia  that 
the  subsequent  proceedings  ought  to 
havo  been  in  the  name  of  the  firm.  This 
flaw  can,  however,  be  corrected  even  at 
this  stage,  and  as  it  was  only  technical 
sinco  there  is  nothing  personal  in  the 
defence  put  forward  I  may  with  safety 
ignore  it.  There  is  no  prejudice  to  tho 
plaintiff  on  this,  for  Sewaram  came  for- 
ward at  the  proper  time  and  I  am  not 
introducing  a  new  partner, 

Issue  1  embodies  the  principal  matter 
in  dispute.  It  contains  fact  and  law  and 
I  shall  deal  with  the  facts  first.  The 
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This  makes  it  very  probable  that 
Fokardas  was  a  member  of  tho  firm  of 
Sewaram  Girdharilal  ;  and  it  is,  £  think 
safe  fco  go  further.  The  letter  did  nob 
refer  to  wine  supplied  for  his  private 
consumption.  Tho  writer  speaks  of 
thousands  of  rupee?,  and  ha  must  hava 
been  referring  to  sales  on  a  commercial 
scale.  The  inference  then  is  that  tha 
firm  of  Lai  a  PokarJas  and  not  Lala 
Fokardas  personally  had  been  supplied, 
and  that  the  firm  was  meant  to  get  20 
per  cent  discount  as  proprietor.  Con- 
sidering these  documents  and  remem- 
bering that  Pokardas  and  his  sons,  wera 
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a  joint  family  firm  I  think  it  safe  to 
infer  that  their  branch  at  Tank  was 
no  other  than  the  firm  of  Sewaram 
Girdharilal  which  was  at  one  time 
managed  by  lihanohand.  At  any  rate 
the  documents  justify  the  presumption 
that  the  plaintiff's  firm  was  a  partner 
of  the  defendants'  firm,  and  it  has  not 
been  rebutted  by  any  evidence"  coming 
from  them 

In  view  of  this  finding  the  next  ques- 
tion is  whether  the  firm  of  Pokardas 
can  sue  the  defendant  firm  in  which  all 
its  members  were  partners  for  an  ac- 
count On  this  I  have  heard  a  very 
interesting  argument  as  to  the  effect  of 
O.  30,  R.  9  on  the  old  common  law  rule 
that  no  person  may  be  both  plaintiff 
and  defendant  Reliance  has  been  placed 
on  the  dictum  of  Sir  Lawrence  Jenkins 
in  Rustomjec  v.  Scth  Purshotumdas  (l) 
a  case  before  the  enactment  of  R.  9,  and 
on  Jamshedji  NaoroJ^  v.  Sorabji  Nao- 
roji  (2)  in  which  Rustomjecs  case  is 
quoted  with  approval,  but  no  reference 
has  been  made  to  that  rule.  It  seems 
to  me  that  no  authority  is  neoded  for 
the  opinion  that  the  rule  has  altered 
the  law  for  it  allows  a  suit  between 
two  firms  which  have  partners  in  com- 
mon and  that  was  exactly  what  the  com- 
mon law  forbade  ;  and  the  alteration 
was  obviously  intended  to  avoid  the 
difficulties  mentioned  by  Sir  Liwroncc 
Jenkins,  which  equity  had  to  get  round 
[by  clumsy  expedients.  But,  though  a 
jsuifc  will  lio  when  one  or  more  of  the 
;  partners  of  the  plaintiff  firm  are  mem- 
bers of  the  defendant  firm,  and  perhaps 
some  suits  will  lie  when  all  the  mem- 
bers of  the  former  are  members  of  the 
latter,  I  agree  with  Mr.  Ilakumatrai 
that  a  suit  for  an  account  or  for  the 
balance  found  due  on  an  account  cannot 
be  brought  in  the  latter  circumstances, 
j  as  the  proper  remedy  is  a  suit  for  a 
{partnership  account  of  the  2nd  firm. 
For  this  I  find  authority  in  the  case  of 
Kirshna  Anappa  v.  G  an  pal  Sakharam 
(3).  The  plaintiff  firm  consisting  of 
S  B.  and  K  sued  the  defendant  firm 
owned  by  K.  alone  for  accounts.  It  was 
held  that  the  suit  should  be  for  a  general 
account.  Obviously  there,  as  in.  the 
present  suit,  the  plaintiffs  were  suing 
for  a  part  of  the  account  between  them  : 

(1)  [1901]  25  Bom.  G06=3  Bom.  L   R.  227, 

(2)  A.  I.  R.  1921  Bom.  414 
(fl)  A,  I.  R,  1024  Bom,  -263. 
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and  therefore,  the  plaint  offended  the 
fundamental  rule  which  is  embodied  in 
O.  2,  R.  1  that  every  suit  shall  so  far 
as  possible  be  framed  so  as  to  afford  a 
ground  for  final  decision  upon  the  sub- 
jects in  dispute  and  to  prevent  further 
litigation.  If  the  suit  be  allowed  to  go 
on,  and  if  it  ends  in  a  decree  for  the 
plaintiff  firm  that  decree  will  not  be 
executable  without  more.  To  prevent 
the  victimization  of  Sawaram,  the  exe- 
cuting Court  will  have  to  refuse  the 
plaintiff  firm  leave  to  recover  from  him 
more  than  the  quota  due  from  him  : 
and  that  will  mean  nothing  less  than  a 
settlement  of  the  accounts  of  the  defen- 
dant firm.  Thus  it  is  not  possible  to 
settle  by  this  suit  all  the  mutters  in 
dispute.  They  can  on  the  other  hand 
all  be  settled  in  a  suit  for  a  partnership 
accounts  of  the  defendant  firm  of  Sowa- 
ram  Girdharilal  •  I  hold  then  that  this 
suit  cannot  proceed,  not  because  there 
is  no  cause  of  action,  but  because  the 
plaint  ha?  not  been  framed  and  cannot 
be  framed  to  include  all  the  matters  in 
dispute. 

I  need  only  add  on  this  issue  that,  as 
Pokardas  is  now  dead,  and  his  sons  are 
his  legal  representatives  they  are  all  as 
such  interested  in  the  defendant  firm, 
so  it  seems  to  be  immaterial  whether  he 
was  a  partner  of  that  firm  in  his  indivi- 
dual capacity  or  as  manager  ol  n  Hindu 
joint  family  firm.  The  only  other  issues 
on  which  I  need  record  findings  are 
2  and  7.  The  defendants  have  no 
evidence  of  negligence  or  bad  faith  or  of 
any  custom  to  give  credit  as  alleged  in 
the  written  statement  para.  G. 

P  S  Since  writing  this  judgment  I 
have  been  referred  to  an  English  deci- 
sion cited  in  Annual  Practice  1927,  to 
the  effect  that  the  English  rule  corres- 
ponding to  R.  9,  O.  30  has  not  altered 
the  commun  law  rule  since  it  is  merely 
a  rule  of  procedure.  I  fear  that  I  can 
not  understand  this,  for  to  my  mind  the 
rule  that  the  same  person  may  not  be 
both  plaintiff  and  defendant  is  itself  a 
rule  of  procedure,  However,  this  ques- 
tion though  interesting  is  academic  in 
the  circumstances  of  the  present  case. 
It  appears  to  me  that  if  the  plaintiff  can 
amend  his  plaint  and  ask  for  an  account, 
the  suit  need  not  be  dismissed  but  that 
he  may  be  allowed  to  withdraw  hi  a 
plaint.  He  must  make  an  application 
to  amend  and  on  that  application  I  can 
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consider  whether  it  is  necessary  to  dis- 
miss the  suit,  a  course  which  will  in- 
volve loss  of  court-fee,  or  can  help  him 
in  any  way. 

P  N./R.K.  Order  awor dinq I //. 

A,  I.  R,  1929  Sind  195 

PERCIVAL,  J,  C.,  AND  RQPCHAND, 

A.  J.  G, 

Rhiser  K/iftu— Appellant, 
v 

IZattanchand  and  (inotlwr  —  Respon- 
dents. 

First  Appeal  No  ,~)G  of  L927,  Decided 
on  1st  May  1929. 

(a)  Benami — Motive  for    ben  a  mi    purchase 
held  to  be  not  reasonable 

Where  a  person  said  that  AS  he  wna  n  rear 
dent  of  native  State  uiiil  ownod  vtiat  l,iuds  in 
Bnbisb  India  and  as  ha  wanted  somebody  to 
Utand  to  'revenue  authorities  in  British  In  ha 
ha  gob  the  sale-deed  executed  banami  HI  tha 
name  of  another,  such  motivo  cannot  bo  said 
to  bu  a  reasonable  one  aa  a  simple  powor  of 
Attorney  would  havo  aervod  tho  purpose 

[I1  10G  G  2] 

(b)  Benami — Burden  of     proof— 'Burden  of 
proving  that  person    named    in    sale  deed    as 
purchaser  is  benamidar  lies   on    person    alle- 
ging it  and  he  must  prove  that    the  purchase 
money  came  from  him, 

If  A  person  alleges  th.it  ho  is  tho  real  pur- 
chaser and  tho  parson  named  in  the  sale  deed 
aa  purchaser  it*  his  beriamidar,  the  onus  lies 
heavily  on  him  to  puovo  by  cogent  and  natis- 
taotory  ovidonco  that  the  other  is  a  benonu- 
dar  and  that  the  transaction  ia  not  what  it 
purports  to  bo.  ilo  must  prove  thab  the  pur- 
chase money  o&mo  from  his  pocket,  In  order 
to  discharge  thi<?  burden  it  in  nob  snlUoicut 
merely  to  point  to  m.ittorg  of  suspicion  or 
aven  to  plausiblo  conjoctura  :  ID  W.  R.  (P.  G.) 
14,  14  Jr.  I.  .1.  231  (/'.  C.);  11  M.  I.  -4,  2R 
'(P.O.);  25  Cii/.  473  (P.  C.)  and  0  C.  L.  J.  472, 
ReL  on.  [P  I'.KSC  1] 

(c)  Transfer  of    Property  Act,  S.    41—  Be- 
namidar can  lease  out    benami    property   to 
bind  real  purchaser— Benami. 

A  banamidau  being  a  certified  purchaser  his 
at  least  all  tha  authority  of  an  agent  under 
law  of  agency  and  a  doed  of  luaso,  executed  by 
him  of  property  of  which  ho  19  tha  bouami- 
dar,  ia  binding  on  tho  roil  purchaser  in  tho 
Absence  oE  notion  to  tho  lessee  that  ho  has 
withdrawn  tho  authority  from  the  bonarnidar 
or  that  there  was  reservation  of  it. 

[P  LOT    C  IJ 

(d)  Benami — Suit  by  N  against  K  for  a  de- 
claration that  he  is    real    purchaser     and    A" 

mere  benamidar — Entry  by  K  into  account 
book  of  N  of  whole  amount  spent  in  purcha- 
sing property— Such  entry  is  not  acknow- 
ledgment that  all  money  was  paid  by  N. 

For  Riipchand,  .1.  /.  C.— Where  a  suit  was 
brought  by  N  against  K  for  A  declaration  that 
he  waa  tho  real  purchaser  of  property  and  K, 
WAS  mentioned  in  the  sali  dead  19  pui- 


ohaser  was  a  more  benamidar,  the  fact  that; 
K  made  an  ontry  into  account  book  of  N  of 
the  whole  amount  spent  in  purchasing  tho 
property,  is  in  no  sense  nu  acknowledgment 
that  all  the  money  was  paid  by  N  but  is  con- 
sistent with  an  entry  made  by  a  partner  in  A 
books  bowing  the  total  cost  to  the  debit  sido  of 
their  joint  purchase  [P  I1)*)  C  1] 

BJiojsinq  G,  Phalajam  —  for  Appel- 
lant. 

Dipchand  Ghandnmal  —  for  Respon- 
dents. 

Percival,  J.  C.— This  suit  relifces  to 
fi  Jagir  purchased  from  one  Riis  Ghulam 
Ilyder  by  a  sale-deed  dated  23rd  August 
1922  and  which  describes  the  defendants 
as  purchasers.  The  phunfcifl  sued  for  it 
declaration  that  he  was  the  real  purcha- 
ser and  ownod  and  that  defendants  L  and 
2  were  beaamidars.  The  suit  was  dis- 
missed as  against  defendant  1  Rintta-i- 
chand  and  w.is  decreed  as  against  defen- 
dant 2  Mir  LIsifali  who  is  the  son  of  the 
plaintiff,  Ndwab  Kaiser  Khan.  Tho 
plainti'T  N.iwab  Kaiser  Khan  tiled  this 
appeal  in  respect  of  his  claim  against  de- 
fendant 1  JUttanchnnd. 

The  issues  in  this  cise  apart  from 
issue  I  which  has  hoen  dropped  were: 

I.  Is  the  doicndant  1  benamidar  for  plait, 
tiff  aa  alleged  in  the  plunit  '> 

'J  Cs  the  loM9u  in  favour  of  defendant  I  iu- 
valid  and  not  bming  on  tha  pUintiff  > 

.1.  Whal  order  regarding  tiomponqLitiou  and 
A  gainst  whom  1 

The  findings  weie 

1,     In  tho  nogMjtivo. 

'2      In  tho  n  -grttivi!  and  against  the  plaintiff. 

!.     Plaintiff  IH  entitled  to  nothing. 

The  m.iin  issue  in  this  cise  and  tha 
issue  which  has  beon  chiefly  arguod  in 
this  appeal  is  isaue  1,  namely,  is  defen- 
dant 1  benamidar  for  plaiutitl  as  alleged 
in  the  plaint'1  The  land  in  question  was 
purchased  for  Ri.  79,000-0-0  hy  the  plain- 
tiff. Out  of  this  land  l/4th  was  pur- 
chiaod  in  the  name  of  defendant  1  and 
the  matter  in  dispute  19  with  regard  to 
that  one-fourth  of  tho  Und  that  is  l/16th 
of  the  whole  land  of  which  l/4th  was 
bought  forRs.  79,000-0-0. 

The  learned  First  Glass  Subordinate 
Judge  has  dealt  very  o.irefully  with  tha 
question  whether  defendant  1  was  a  be- 
namidar for  tho  plaintiff  or  not  Ho 
observes  thab  the  usual  tests  to  be  ap- 
plied tire  (L)  the  source  whence  the  pur- 
chase money  came  (2)  the  possession  of 
the  title  deeds  (.3)  the  management  and 
possession  of  the  property  purchased  (4) 
the  motive  for  the  benami  purchase  and 
(5)  other  surrounding  circumstances  bear- 
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ing  on  the  question.  He  has  considered 
all  these  various  circumstances  and  has 
come  to  the  conclusion  that  they  one 
and  all  point  to  the  transaction  not  being 
benami,  and  to  Defendant  1  being  entitled 
to  one-fourth  share  in  the  land.  The 
point  on  which  the  learned  Judge  parti- 
cularily  relies  are  points  1,  4  incl  5 
namely  (l)  the  source  whence  the  pur- 
chase money  camo  (2)  motive  for  the  be- 
nami purchase  and  (3)  other  surrounding 
circumstances  bearing  on  the  question. 
Now,  there  is  no  doubt  that  the  burden 
of  proof  is  on  the  plaintiff  to  show  that 
the  money  came  from  him.  A  conside- 
rable amount  of  evidence  has  been  given 
on  this  point,  but  the  learned  First  Class 
sub-Judge  has  shown  after  going  care- 
fully into  the  ciso  that  the  plaintiff  has 
not  proved  that  the  wholo  of  the  pur- 
chase money  came  from  him.  Defen- 
dant 1  contends  that  he  paid  Rs.  20,000 
odd  that  is  to  say  about  one-fourth  of  the 
total  amount  of  Rs  81,000-0-0  which  in- 
cludes some  incidental  'expenses  and  as 
pointed  out  by  the  learned  First  Class 
Sub-Judge  it  is  not  absolutely  necessary 
to  hold  it  proved  that  defendant  1  paid 
the  full  amount  of  Rs.  20,000.  The 
learned  Sub-Judge  has  held  that  the 
plaintiff  has  failed  to  prove  at  any  rate 
that  a  sum  ot  Ra.  15,000  out  of  these 
Rs.  20,000-0-0  cime  from  him.  He  ob- 
serves: 

"There  is  not  the  least  doubt  that  the  hulk 
of  the  consideration  proceeded  from  the  cof- 
fers of  the  plaintiffs  but  at  the  least  it  has  not 
boon  satisfactorily  proved  that  the  old  coin 
money  was  consigned  to  Rattanchand  for 
change,  that  Rs.  0,000-0-0  were  remitted  to 
him  through  Baijhikhan  and  Kalandar  Bux 
and  that  Rs,  7,000  odd  were  borrowed  from 
Jhuromal  and  utilized  for  this  transaction." 

As  he  points  out,  we  have  to  consider 
the  fact  that  defendant  1  very  probably 
gave  some  assistance  in  the  regard  to  the 
purchase  of  the  land  and  therefore  he 
may  be  held  to  be  entitled  to  the  one- 
fourth  share  even  though  he  has  not  pro- 
ved that  he  has  paid  in  full  Rs.  20,000-0-0. 
In  any  case,  defendant  1  has  produced 
documents  which  show  that  some  part  of 
Rs.  20,000-0-0  came  from  his  pocket. 
The  conclusion  of  the  learned  Frst  Glass 
Sub-Judge  is  that  the  plaintiff  has  failed 
to  prove  that  the  whole  of  the  purchase 
inojaey  entirely  came  from  him  and  his 
finding  is  that  some  part  at  least  came 
from  defendant  1  and  I  agree  with  this 
conclusion. 


His  argument  as  regards'the  motive  for 
the  benami  purchase  appears  to  me  to  be- 
also  distinctly    strong.     Pie  observes   io 
the  course  of  his   judgment  (line,  588). 
|     "The  motive  for  a  beuami  transaction  must 
•  always  occupy  a  prominent    placo  as    a  deter- 
framing  factor.     Ordinarily    it  is  to   manufac- 
ture a  shield  against   creditors    and    in   some 
oases  it  is  affection  for    the  wife,  children   or 
near  relatives." 

Then  he  goes  on  to  show  that  there 
was  no  reason  why  the  plaintiff  who 
was  a  literate  chief  owning  vast 
lands  and  who  had  the  advantage  of  the 
counsel  of  shrewd  bania  employees  and  a 
host  of  Mahomedan  servants  should  al- 
low the  document  to  be  passed  in  such 
a  manner  that  "befell  into  the  clutches" 
of  defendant  1.  It  is  suggested  that  the 
document  wag  passed  in  the  name  of  de- 
fendant 1  because  plaintiff  hoped  thereby 
to  secure  eificatious  management  of  the 
land.  But  as  has  been  pointed  out  by 
the  learned  Sub-Judge  it  was  simple  en- 
ough to  give  defendant  1  a  power-of-at- 
torney  for  that  purpose  It  seema  to  me 
reasonable  to  hold  that  the  plaintiff 
secured  tho  assistance  of  defendant  1  by 
giving  him  one-fourth  share  in  the  trans- 
action in  order  that  by  this  means  he1 
would  ^efc  someone  who  was  interested 
in  the  land  itself  and  would  be  willing! 
to  work  for  him. 

Another  point    to    which    the    learned 

Sub-Judge       has    attached    considerable 

weight  and  which  also    to  me  appears  to 

be  of  importance  is    the  fact  as  observed 

.  at  line  769  of  his  judgment  that : 

"In  the  absence  of  any  cogent  reason  for 
disguising  Seth  Rattanohand's  real  character 
in  this  transaction  everyone  who  took  any 
serious  part  in  fclio  affair  should  have  boon 
cognizant  that  he  was  mere  benamidar  and  DO 
real  owner.  At  bhe  least  tho  vendor,  tho  bro- 
ker, the  writer  of  the  deed  and  its  two  attesting 
witnesses  should  have  beeu  awaro  of  it  and 
would  have  said  so  in  their  evidence," 

Yet  none  of  these  persons  gave  evi- 
dence to  that  effect.  The  next  circum- 
stance is  that  Mir  Usifali  (defendant  2) 
treated  Battanchand  not  as  a  mere  be- 
namidar but  as  a  co  proprietor.  The 
learned  Sub-Judge  in  this  connexion  re- 
fers to  letter  Ex.  A-l  which  shows  that 
Mir  Usifali  treated  defendant  1  as  being 
entitled  to  one-anna  share.  In  reply  to 
this  argument  the  learned  pleader  for 
the  appellant  contends  that  reliance  can- 
not  be  placed  on  Mir  Usifali  because  at 
the  time  when  Ex.  A-L  was  passed  Mir 
Usifali  was  not  on  good  terms  with  hia 
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father,  the  plaintiff.     But  it  is  rather  go- 
ing too  far  to  suggest    that  he  would  de- 
liberately give  up  hia    right  to  a  part   of 
the  compensation  money  in  order  to  bene- 
fit Rattanchand  who    is  a   bania.     There 
are  other  documents  which  I  may  refer  to 
but    not    discuss    in   detail   for    instance 
notice  Ex.    200   which    was    issued    and 
published  by  Mr.  Tolaram  pleader  on  be- 
halfcof  the    Nawab  in    March    1924    and 
which  also  strongly  supports  the  case  of 
defendant     1.     The   learned  First    class 
Sub-Judge  has  dealt  with  all  these  vari- 
ous documents  and  has  shown  clearly  that 
evidence    on    behalf    of    defendant    1    is 
much  stronger  than  that  on  behalf  of  the 
plaintilf.     Tho  burden    of    proof   lay    on* 
the  plaintiff  and  not  only  has  he  nob  dis- j 
charged  this  burden  but    taking    the  QV\-\ 
denco  of  both  parties  by  themselves,  the  J 
evidence  of  defendant  1  is   stronger  than  1 
that    of    the    plainbitf      I  sec  no    reason,  j 
therefore,     to    disagree   with     the    view  f 
taken  by  the   learned  Rub-Judge  that    it 
is  not    proved    that  defendant  1  a    bena- 
midar  for  the  plainbitf . 

The  other  point  discussed  by  the 
learned  Sub-Judgo  is  whether  the  lease 
passed  in  favour  of  defendant  1  by  defen- 
dant 2  is  not  binding  on  the  plaintiff. 
This  issue  seems  to  be  more  or  less  of 
academic  interest  at  present  because  the 
plaintiff  has  now  died  and  defendant  2 
who  was  one  of  plaintiff's  sons,  is  one 
of  his  heirs.  But  apart  from  that  point 
of  view,  this  issue  has  also  been  cire- 
fully  considered  by  the  learned  Sub- 
Judge  He  points  out  that  the  lease  is 
impeached  on  various  grounds  parti- 
cularly that  defendant  2  was  a  minor 
and,  therefore,  not  competent  to  con- 
tract, and  chat,  being  a  benamidar  he 
had  no  right  to  execute  the  deed.  He 
has  dealt  with  these  points  carefully  and 
on  the  first  point  he  shows  that  there  is 
no  reason  to  believe  that  defendant  2  was 
a  minor  at  the  time  of  the  lease. 

And  on  the  question  whether  being  a 
benamidar  he  had  a  right  to  contract  he 
has  observed  at  line  979. 

"At  the  worst  Mir.  Usifa.li  being  a,  certified 
purchaser  bad  ab  least  all  the  authority  of  an 
agent  under  fcho  law  oE  Agency.  He  waa 
fully  competent  to  leaao  wit  and  R^vtbanchand 
had  no  good  ground  for  presuming  any  secret 
reservation  of  tho  authority  or  repudiation 
thereof  before  he  became  cognizant  of  the 
notice  Ex.  200." 

I  see  no  reason,  therefore,  to  disagree 
with  the  learned  First  Glass  Sub- Judge 


in  respect  of  his  finding  on  issue  2. 
There  remains  issue  3  regarding  com- 
pensation namely  tho  item  of  Rs.  1,000 
On  this  point  also  it  is  only  necessary  to 
add  that  I  see  no  reason  -to  disagree  with 
tho  finding  of  the  learned  First  Class 
Sub-Judge.  The  finding  on  this  issue 
practically  follows  from  the  finding  on 
issues  1  and  2-  For  these  reasons  I 
would  dismiss  tho  appeal  with  coats. 

Rupchand,  A.  J.  C  — Tho  plaintiff- 
appellant  Nawab  Kaiser  Khan,  who  has 
died  since  the  filing  of  this  appeal,  insti- 
tuted this  suit  for  a  declaration  that 
certain  property  which  was  purchased 
by  a  purchase-deed  dated  23rd -August 
1922,  in  tlie  name  of  his  son  Usifali 
Khan  defendant  2  in  tho  case  and  in  the 
name  of  lUttanoluLnd,  defendant  1  in  the 
case,  was  a  ben  ami  transaction  made 
solely  for  his  own  benefit  and  that  the 
recitals  therein  showing  that  his  son 
waa  entitled  to  a  12  annas-share  and 
Ribtanchand  was  entitled  to  a  4  annas- 
share  were  not  true.  The  reason  assigned 
by  him  in  the  plaint  for  getting  the 
deed  executed  in  bhe  name  of  Rittan- 
ulund  w:ia  that  RutUnchand  had  been 
managing  certain  other  lands  on  behalf 
ofplaintiLf  in  the  British  Territory  and 
for  the  sake  of  convenience  arid  in  order 
to  enable  him  to  transact  business  with 
Revenue  and  other  Government  Officials 
his  name  was  shown  in  the  sale-deed  as 
being  co-purchaser  of  a  4  annas-share. 
The  plaintiff  further  alleged  that  during 
the  period  that  he  waa  extradited  to 
Multan  on  account  of  certain  political 
reasons,  R-ittanchand  had  taken  undue 
advantage  of  Uaifali  who  was  a  minor 
and  had  obtained  from  Usifali  a  lease  in 
respect  of  this  land  which  was  void  both 
on  the  ground  that  ab  the  time  it  was 
'executed  Usifali  waa  u,  minor  and  also 
that  Usifali  had  no  interest  in  and  could 
not,  therefore,  lease  out  the  land  Ho 
prayed  that  he  be  declared  as  the  owner 
of  the  land  in  suit  and  that  the  lease 
executed  by  Usifali  in  favour  of  Rittan- 
chand  in  respect  of  a  12  annas-share 
therein  be  declarad  as  void  He  also 
prayed  for  a  decree  for  Rs.  4,000  received 
by  Rtittanchand  from  Government  as 
compensation  for  a  portion  of  this  land 
acquired  under  the  Land  Acquisition  Act. 
His  cise  was  that  on  the  strength  of  a 
power-of-attorney  given  to  Rattanchand 
by  Usifali  and  on  the  strength  of  the 
sale-deed  which  showed  that  Rattanchand 
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entitled  to  a  4  annas-share,  he  had 
reoovered  tliis  sum  from  Government. 
The  plaintiff  failed  to  convince  the  lower 
Court  as  to  the  bona  fides  of  his  claim. 

Usifali  had  supported  the  case  of  the 
plaintiff,  and  the  question  of  benami 
purchase  was,  therefore,  confined  to  a  4- 
'innas  share  purchased  in  the  name  of 
JRattanchand.  The  onus  lay  heavily  on 
jthe  plaintiff  to  prove  by  cogent  and 
Satisfactory  evidence  that  Rattanehand 
'was  a  benamidar  and  that  the  transac- 
tion was  not  what  it  primo,  facie  pur- 
ported to  be.  In  order  to  discharge  this 
burden  it  is  not  suiliciont  merely  to 
point  to  matters  of  suspicion  or  even  to 
plausible  conjecture  .  Sookheemonec 
Dassce  v.  Mohend?o  Nath  (l),  Faez 
Bukhsh  Chowdry  v.  Fakir  udtn  (2.) 
Sreeman  Chunder  Day  v.  Gopalchundcr 
(3),  Sulaiman  Kadr  Bahadur  v.  Mehndi 
Beyam  (4)  and  Waziruddin  v,  Lala 
Dcoki  Nandan  (5).  Not  only  has  the 
plaintiff  failed  to  discharge  this  burden 
but  there  is  convincing  evidence  adduced 
on  behalf  of  Rattanchand  that  the  trans- 
action was  what  it  purported  to  be 

lUtUnohand  has  produced  his  account 
books  which  appear  to  be  genuine  and 
which  contain  a  khafca  of  the  purchase 
of  his  share  in  the  land  and  the  amounts 
paid  by  him  from  time  to  time  towards 
the  purchase  money.  In  the  course  of 
the  cross-examination  of  Rattanchand  an 
attempt  was  made  to  show  that  he  had 
not  sufficient  funds  at  his  disposal  on  the 
different  dates  on  which  he  is  alleged  to 
have  paid  some  of  the  money.  But  that 
attempt  failed  and  the  answers  given  by 
Rattanchand  appear  to  us  to  be  satis- 
factory. In  this  connexion  it  will  be 
sufficient  to  refer  to  the  criticism  of  the 
learned  pleader  for  the  plaintiff  to  one  of 
the  credit  items  which  are  said  not  to 
be  genuine.  Us.  2,300  were  said  to  have 
been  realized  by  Rattanohand  from  his 
saraf-ka-shop  in  gold  and  silver  in  Jaco- 
babad.  It  was  said  that  the  books  of 
that  shop  had  not  been  produced.  But 
the  learned  pleader  did  not  put  any 
question  on  that  point  to  Rattanchand. 
He  stopped  short  in  his  cross-examina- 

(1)  [1869'riB  W.  BTliSTBTL  ~K.lT(P.C  ). 
'2)   U071J   14  M.  I.  A.  234=9   B.  L.  B.  456—2 
Suther  490=2  Sar.  733  (P.O.). 

(3)  [18GG]   11   M.   I.  A.    29=7    W     R.    10-1 
Suther  651=2  Sar.  215  (P.C  ). 

(4)  [1R98]  25  Cal.  478=25  I.  A,  lb=2  O.W.N. 

18C=7  Bar.  254  (P.O.) 

(5)  [19071   C  C.  L.  J.  472.     - 


tion  after  the  explanation  was  given.  If 
the  learned  pleader  disputed  that  this 
item  was  not  genuine,  it  was  open  to  him 
to  have  called  upon  Rattanohand  to  pro- 
duce the  books  of  the  earaf-ka-shop  and 
if  be  had  failed  to  do  so  a  presumption 
might  have  been  drawn  against  him.  A 
somewhat  similar  criticism  was  directed 
against  other  items  in  the  account  but 
with  no  tangible  result.  Some  of  these 
entries  appear  to  have  been  made  long 
before  the  extradition  of  the  plaintiff, 
and  no  sufficient  reason  has  been  assigned 
for  holding  that  Rattanchand  contem- 
plated from  the  very  inception  of  the 
transaction  to  set  up  an  adverse  claim. 

Our  attention  has  been  invited  to  a 
writing  which  Rattanchand  made  in  one 
of  the  books  of  the  plaintiff  in  respect  of 
the  purchase  of  land  in  suit.  That  entry 
is  Ex  141  and  reads  as  follows: 

"Ram  Ram  Sat.     Account  of  the  Jagir  land. 
Rs   79,000-0-0  price  of  land  to  Wadero  Ghn- 

lam  Hydor  Khan. 
,,      2,064-8-0  expenses    of    stamp,    wilting 

charges,  brokerage  etc. 
300-0-0  expenses  of    Diwaii    Totaldafr 
from  Shahdadkofc  to  Sukkur. 
500-0-0  cash  paid   to  Rattan    Puj  To- 
pandasani  for  rrigcollanooiiB 
expenses  of  land. 
,,    88,884- E-0  Total. 

(3d.)     RATTAN." 

It  was  argued  that  the  entry  contained 
a  clear  admission  by  Rattanchand  that 
this  land  was  purchased  by  the  plaintiff 
that  Rattanchand  had  not  paid  a  single 
pie  out  of  the  purchase  money  and  that 
he  had  no  interest  therein.  I  am  rather 
inclined  to  the  view  that  the  entry  is 
in  no  way  inconsistent  with  the  case  of 
a  joint  purchase.  It  is  no  doubt  true 
that  Ratfcanchand  has  attempted  to  give 
a  false  explanation  with  regard  to  this 
entry.  He  has  said  that  he  made  a 
pencil  entry  and  that  entry  showed  at 
the  end  of  it  the  shares  of  the  partners 
but  the  plaintiff's  employees  had  inked 
over  that  entry  and  rubbed  off  the  last 
portion  of  it.  On  the  other  hand,  the 
reason  assigned  by  the  plaintiff's  em- 
ployees for  obtaining  this  entry  is 
equally  fallacious.  Ik  is  alleged  that  as 
a  large  sum  of  Rs.  69,000  was  sent  by 
the  plaintiff  with  vUsifali  a  minor  who 
was  accompanied  by  two  of  the  employees 
of  the  plaintiff,  these  employees  were 
anxious  to  obtain  a  receipt  from  Rattan- 
chand for  this  large  sum  of  money  and 
so  they  asked  him  to  make  the  entry. 
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Now  in  the  first;  place,  there  is,  as 
will  be  seen  presently  no  proof  that 
Usifali  was  a  minor  then.  In  the  next 
place  the  money  was  not  paid  to  Ra.tta.n- 
ohand  but  to  the  vendor  and  was  ack- 
knowledged  in  the  sale-deed,  and  lastly 
the  entry  does  not  contain  an  admission 
of  Rs.  69,000  only  but  recites  the  whole 
amount  spent  on  the  purchase  including 
the  item  of  expenditure  incurred.  In 
mybpinion  this  entry  is  more  consistent 
than  not  with  an  entry  made  by  a  part- 
ner in  a  book  showing  the  total  coat  to 
the  debit  side  of  their  joint  purchase 
and  appears  to  have  been  made  with  the 
object  and  is  in  no  sense  an  acknowledg- 
ment that  all  the  money  was  paid  by 
the  plaintiff.  The  learned  pleader  has 
argued  that  there  is  no  reason  why  the 
entries  from  the  books  of  the  plaintiff 
should  not  be  believed  in  preference  to 
those  in  the  books  of  Rattanohand. 
The  learned  Judge  below  has  discussed 
the  nature  of  those  entries  and  the  cha- 
racter of  these  books,  and  I  am  not  pre- 
pared to  differ  from  him  as  to  the  nature 
and  character  of  these  entries,  or  as  to 
the  reliability  of  the  evidence  given  in 
support  of  them.  The  motive  assigned 
by  tho  plaintiff  for  the  benami  purchase 
is  not  one  which  could  be  easily  ac- 
cepted. It  is  more  probable  that  the 
plaintiff  who  possessed  extensive  lands 
outside  British  Territory  and  was  not, 
therefore,  anxious  to  buy  lands  in 
British  India  unless  he  could  arrange 
for  their  proper  cultivation  agreed  to 
take  up  Rattanchand  as  a  partner  with 
a  share  of  4  annas  so  that  he  might 
manage  the  partnership  lands  for  the 
benefit  of  both.  But  to  say  that  merely 
because  the  plaintiff  wanted  somebody 
to  attend  to  the  revenue  authorities, 
therefore,  he  got  the  sale-deed  executed 
ben  a  mi  in  the  name  of  Rattanchand 
showing  him  as  a  sharer  to  the  extent  of 
4  annas  is  asking  too  much.  If  that 
was  the  object  of  the  plaintiff  it  was 
equally  easy  for  him  to  execute  a  power- 
of-atfcorney  in  favour  of  Rattanchand  to 
enable  him  to  attend  to  the  revenue 
authorities. 

The  subsequent  conduct  of  the  parties 
right  up  to  the  filing  of  the  suit  is  also 
consistent  with  R&ttanohand  having  been 
the  real  owner  of  the  four  annas  share. 
There  is  evidence  to  show  that  at  the 
time  of  the  sale-deed  another  document 
was  drawn  op  which  according  to  Rat- 


tanohand  was  executed  by  Usifali  pur- 
porting to  be  a  partnership  deed  between, 
him  and  Usifali  as  to  the  futuie  manage- 
ment of  the  land.  That  document  is 
not  now  forthcoming  but  it  has  been 
proved  from  the  entries  j/roduced  by  the 
stamp  vendor  that  a  stamp  for  the  part- 
nership deed  was  purchased  from  him 
at  the  time  when  the  sale-deed  was 
executed. 

There  is  also  tho  evidence  of  the 
bondwriter  and  the  attesting  witnesses 
that  such  a  document  was  executed  at 
that  very  time.  This  lends  great  sup- 
port to  the  oise  put  forward  by  Rattan- 
chand and  the  learned  Judge  was  well 
advised  in  drawing  an  adverse  inference 
against  the  plaintiff  in  consequence  of 
tho  non-production  of  that  document. 
This  is  not  all.  The  power-of-attorney 
executed  by  Usifali  authorizing  Rattan- 
ohand  to  recover  Ra.  3,000  only  out  of 
tho  compensation  for  acquisition  of  land 
by  Government  and  the  subsequent 
notice  issued  under  instructions  from  the 
plaintiff  all  lead  to  the  same  conclusion. 
Whether  Rattanchand  has  paid  his  full 
share  of  tho  purchase  money  or  not  is 
not  a  question  before  us  and  I  therefore 
do  not  propose  to  go  into  it  I  have  no 
hesitation  in  holding  that  not  only  has 
tho  plaintiff  failed  to  discharge  the 
onus  placed  on  him,  but  there  is  posi- 
tive evidence  to  the  contrary,  and  that 
his  case  therefore  fails  on  tho  first  point. 

Now  with  regard  to  the  lease  executed 
by  Usifali  in  the  first  place  it  has  been 
argued  that  Usifali  was  a  minor  at  the 
date  of  the  execution  of  the  lease  and 
that  therefore  the  lease  was  void  ab 
initio.  The  only  substantial  piece  of 
evidence  relied  upon  by  tho  plaintiff  in 
support  of  his  casts  on  this  point  is  a 
purchase  deed  executed  in  1919  in  favour 
of  Usifali  represented  by  the  plaintiff 
as  his  guardian.  In  that  deed  the  age 
of  Usifali  is  shown  as  12  years  Now 
admittedly  in  1919  Usifali  was  a  minor 
and  there  was  no  occasion  then  for  the 
plaintiff  to  show  in  the  sale  deed  the 
exact  age  of  Usifali.  It  was  sufficient 
to  mention  that  Usifali  was  a  minor  and 
any  gratuitous  statement  made  there  as 
to  the  approximate  age  of  Usifali  is  no 
positive  proof  of  his  age.  On  the  other 
hand  we  find  that  in  1922  when  the 
purchase  deed  was  executed  for  such  a 
largo  sum  of  money  as  Rs.  79,000  the 
plaintiff  entrusted  the  work  to  Usifali. 
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If  Usifali  was  only  15  yolrs  oE  age  it  is 
hardly  likely  that  this  would  have  hap- 
pened. IE  Usifj.li  was  a  minor  then  the 
deed  would  have  bean  executed  in  his 
favour  as  a  minor  in  the  same  way  as  the 
deed  of  1919anoHhe  &ub-Ragistrar  would 
not  have  accepted  the  document  for  re- 
gistration from  Usifali  as  he  appears  to 
have  done.  In  1923  Uaifali  execute!  a 
power-of-attornoy  in  favour  of  Battan- 
chand  in  respect  of  Hs.  3,000  out  of 
Bs.  4,000  payable  as  compensation  by 
Government  referred  to  above.  This 
power  was  executed  by  him  in  the  pre- 
sence of  the  City  Magistrate,  Shikarpur, 
It  is  again  hardly  likoly  that  tin  officer 
of  that  position  would  havo  endorsed  a 
power-of-attorney  executed  by  a  minor 
whore  money  was  to  be  recovered  from 
Government  under  that  power. 

The  lease  in  favour  of  RUbanchand 
was  executed  by  Mir  Bikhahali  acting 
as  the  attorney  of  Usifali  under  a  power- 
of-attorney  yiven  to  him  by  Uaifah. 
That  power  was  executed  in  the  pre- 
sence of  another  official  and  Mir  Balcsh- 
ali  was  a  relative  of  Usifali.  It  is  again 
not  likely  that  tho  officer  concerned 
would  have  attested  tho  power  or  that 
Mir  Bakshali  would  have  acted  on  a 
power  given  by  a  minor.  In  all  these 
different  transactions  Usifali  is  shown 
to  be  an  adult  and  has  purported  to  act 
as  such.  If  there  was  any  presumption 
in  his  favour  on  account  of  the  recital 
inado  in  the  deed  of  1919  such  presump- 
tion has  beon  abundantly  rebutted.  E 
hold  that  Usifali  was  an  adult  at  least 
in  1924  whon  he  executed  the  power-of- 
attorney  in  favour  of  Mir  Baksh  on  the 
strength  of  which  the  lease  was  exe- 
cuted. Tho  lease  is  therefore  not  void 
ab  initio. 

The  question  whether  it  is  voidable 
at  the  instance  of  the  plaintiff  on  the 
ground  that  Usifali  had  no  authority 
to  execute  it,  is  now  of  only  academic 
importance,  Tha  period  of  the  loase  has 
expired  and  the  plaintiff  is  dead.  Usif- 
ali is  one^of  his  heirs.  If  the  heirs  of 
the  plaintiff  have  a  claim  against  R  it  tan- 
chand  for  an  account  of  the  produce  of!2 
annas  share  he  has  a  counter  claim  against 
Usifali  on  the  strength  of  the  lease  and 
the  heirs  can  settle  that  dispute  in- 
ter ee.  -The  suit  is  for  a  declaration 
that  the  lease  is  void.  No  relief  has 
been  asked  for  accounts  and  in  the  in- 
tended suit  for  such  accounts  it  ia  open 


to  Battanohand  to  counter  claim.  Apart 
from  this  it  would  appear  that  the 
learned  Judge  below  was  perfectly  right, 
in  holding  that  there  were  no  grounds 
for  coming  to  the  conclusion  that  Usif- 
ali had  exceeded  his  authority,  and  that 
the  lease  executed  by  him  was  not 
binding  on  the  plaintiff.  Usifali  waa 
the  son  of  the  plaintiff.  He  hid  with 
the  consent  of  the  plaintiff  got  the  pur- 
chase deed  executed  in  his  favour  and 
was  looking  after  the  property.  It  is 
said  tint  the  plaintiff  waa  made  to  leave 
his  territory  on  account  of  petition 
undo  against  him  by  Uaifali.  We  have 
not  got  that  petition  before  us  and  we 
are  not  in  a  position  to  say  how  far 
that  statement  is  true.  Bat  one  thing 
13  clear  that  prior  to  the  execution  of 
the  lease  in  favour  of  Rittanchand  the 
plaintiff  had  not  given  any  intimation 
to  Battauchand  that  Usifali  no  longer 
represented  him.  Whatever  dispute 
there  might  have  been  between  the  lather 
•aud  the  son  ani  of  which  even  if  Bittan- 
ohand  was  aware  there  was  not  suffi- 
cient notice  to  Bittanchand  that}  tho 
power  given  to  the  son  of  managing  tho 
property  had  been  withdrawn.  For 
these  reasons,  I  hold  that  the'loase  exe- 
cuted by  Usifali  in  favour  of  Bittan- 
chand was  not  voidable  either?  For 
these  reasons,  I  concur  that  this  appeal 
should  be  dismissed  with  costs. 


P.N  /K.tt. 


Appeal  dismissed. 
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BARLEE,  J.  C.,  AND  KALUMAL,  A.  J.  C. 

Dayaram  Pritamdas — Appellant. 
v. 

Naratndas    and  others — Bespondenta. 

Misc.  Appeal  No.  61  of  1926,  Decided 
on  29th  July  1929,  fro*  jud^-nent  of  1st 
01.  Sub-Judge,  Hyderabad. 

*  (a)  Civil  P.  C.,  Sch.  2,  para.  20—  Award 
in  excesi  of  authority  —  Separable  portion 
may  be  directed  to  be  expunged  even  under 
Sch.  2,  para.  20  —Remaining  portion  ihould 
be  made  baaii  of  decree  under  Sch.  2, 
para.  21. 

Where  a  Court  fiada  that  arbitrators  had 
been  guilty  of  having  exceeded  thoir  autho- 
rity and  that  the  additional  portion  of  the 
award  ia  separable  from  the  rest,  the  Oourt 
oaa  direct  such  additional  portion  to  be  ex- 
punged even  in  cases  falling  under  Sob.  2, 
para.  20,  the  remaining  portion  being  made 
bala  of  tho  deoreo  under  ;3oh,  2,  para.  21  : 
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A.  I.  R.  1914  P.C.  105  and  A.  I.  R.  1928  Sind 
144,  Rel.  on.  :  A.  I.  R.  1929  Sind  107,  Dist. 

[P  203  C  1] 

^(b)  Civil  P.  C.,  Sch.  2,  para.  15— Pri- 
vate enquiries  or  examining  evidence  in 
absence  of  party  —  No  misconduct  where 
there  is  waiver. 

There  ia  no  misconduct  of  arbitration  in 
having  made  private  enquiries  or  examined 
evidence  in  tho  absence  of  a  party  to  tho 
arbitration  proceedings  where  that  party  by 
his  own  conduct  waives  the  objection  he  has 
to  such  a  procedure  A  I  R.  1921  Mad  271 
and  18  Bom.  299,  Ref.  [P  203  C  2] 

(c)  Arbitration  —  Receivers  may  be  ap- 
pointed by  arbitrators  when  option  is  given 
to  so  appoint. 

Whoro  the  arbitrators  hdvo  tho  option  of 
determining  tho  liabilities  payable  by  a  firm, 
of  collecting  outstanding.1?  due  to  tho  firm,  or 
discharging  the  mortgage  dobta  either  them- 
selves or  ot  appointing  a  receiver  to  carry 
our.  all  these  purposes,  the  arbitrators  arc 
right  in  exercising  tho  option  in  appointing  a 
receiver  to  carry  out  all  these  details  that 
would  cako  necessarily  pretty  long  time  :  21 
Cnl.  590  (P.C.),  Rel.  on.  A.  I.  R.  1928  Sind 
ll±,Rcf.  [P201C1] 

Kimatrai  Bhojraj — for  Appellant. 

Chuhermal  Valiram — for  Respondents. 

Kalumal,  A.  J.  C.  —  This  is  an 
appeal  against  judgment  of  First  Class 
Sub-Judge,  Hyderabad  refusing  to  file 
an  award  and  pronounce  judgment  in 
Accordance  therewith  under  para  20, 
Sch.  2,  Civil  P.C. 

The  fj,cta  giving  rise  to  this  appeal 
are  that  by  a  document  dated  23rd  Oc- 
tober 1925  the  appellant  and  respondents 
all  brothers  referred  their  disputes  to 
the  arbitration  of  3  arbitrators  by  name 
Lokurnal  Satramdas,  Chandiram  Bim- 
kishendas  and  Lilaram  Wadhumal  out- 
side the  Court.  The  parties  to  tho  docu- 
ment had  been  doing  business  as  part- 
ners in  Colombo  and  Japan.  The  busi- 
ness had  sustained  losses,  the  firms  were 
partially  wound  up  and  all  creditors  of 
Colombo  except  one  paid  up  from  the 
assets  of  these  firms.  Bhai  Naraindas 
one  of  the  respondents,  who  had  been 
before  failure  in  charge  of  Colombo  firm, 
on  his  return  to  Hyderabad  Sind  to 
which  place  the  parties  belong,  was 
charged  with  misconduct  and  misappro- 
priation of  partnership  property.  Dis- 
putes subsequently  arose  and  as  they 
could  not  be  amicably  settled  and  as  the 
creditors  pressed  for  their  dues,  they 
were  referred  to  arbitration. 

By  Ex.  58  as  I  read  it,  the  arbitra- 
tors were  not  only  invested  with  powers 
to  decide  disputes  among  the  partners 


inter  se  but  they  were  also  empowered 
to  act  themselves  as  receivers  to  wind 
up  their  business  or  continue  it,  redeem 
mortgaged  properties,  discharge  debts, 
dispose  of  ornaments  9  to  pay  off  firm 
liabilities  or  appoint  a  receiver  to  carry 
out  these  purposes.  The  arbitrators  were 
by  this  document  also  authorised  to  en- 
quire into  and  decide  secret  matters  that 
might  come  to  their  notice  in  the  course 
of  proceedings.  In  substance  they  were 
clothed  with  wide  powers  to  decide  what 
they  thought  best  in  the  interests  of 
the  parties. 

The  arbitrators  after  tho  document 
above  mentioned  was  executed  by  the 
parties  in  their  favour  entered  on  the 
reference,  held  several  sittings  in  pre- 
sence of  the  parties,  examined  them  and 
their  account  books  and  somo  witnesses. 
They  passed  thereafter  their  award  on 
3rd  February  1925  which  was  submitted 
to  tho  lower  Court  by  three  of  them  on 
1st  March  L925  under  pira  20,  Sch  2 
Civil  P.C.  Ou  notice  being  issued  to 
Naraindas  Parmanand  objections  wera 
raised  by  him.  Tho  lower  Court  re- 
corded thereafter  evidence  adduced  by 
parties  in  support  ot  and  against  the 
objections  and  decided  that  it  could  nob 
accept  tho  award  and  pass  judgment  in 
terms  thereof.  This  judgment  has  been 
assailed  in  this  appeal. 

The  grounds  on  which  the  learned 
Judge  of  tho  lower  Court  refuse!  to  take 
the  award  on  its  file  are  briefly  these  : 

(1)  That  there    wore  no  disputes    that 
oould  form    the   basis    of  the    document 
relied  upon    as  reference   and    that  there 
was,  therefore,  in  fact  no  reference  at  all. 

(2)  That  tho  arbitrators  exceeded  their 
jurisdiction    inasmuch     as     they    enter- 
tained and  decided    matters    that    were 
extraneous  to  the  reference    to  determine 
which  the    arbitrators    as  alleged    were 
not  clothed  with  any  authority   by    the 
parties. 

(3)  That  the  authority  to   the  arbitra- 
tors   to  inquire    into  and    decide  secret 
matters  vitiated  the  entire  reference  and 
tho  award  that  followed 

(4)  That  the   award   was    bid    as    the 
arbitrators    were    guilty  of    misconduct 
having  examined    as   alleged    some  wit- 
nesses in    the    absence  of  the   opponent 
Naraindas  and  instituted  some  enquiries 
in  his  absence 

(5)  That    the  award    was    bad  as    the 
arbitrators     had  failed  to  carry   oat  the 
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terms  of  the  reference  suoh  as  sale  of 
properties  to  pay  off  mortgage  debts, 
collection  of  outstaudings,  discharge  of 
creditors  etc.  etc.  In  other  words  it  was 
alleged  that  the  award  was  not  final  and 
uncertain.  Oroundl 

As  to  this  point  perusal  of  the 
document  Ex.  55  in  the  light  of  evi- 
dence led  in  our  opinion  shows  clearly 
that  disputes  had  arisen  between  parties 
inter  se  with  respect  to  the  karkhanas 
they  had  at  Colombo  and  Japan  partially 
wound  up  with  some  creditors  left  unpaid 
necessitating  ascertainment  as  to  what 
was  duo  by  one  brother  to  the  others, 
as  to  the  winding  up  of  the  concerns  and 
as  to  finding  out  best  means  by  which 
the  creditors  could  be  paid  oil  and  as  to 
balance  left  if  any,  being  distributed 
among  them.  The  arbitrators  it  appears 
to  facilitate  speedy  decision  on  their 
part  were  invested  with  powers  such  as 
appointment  of  a  receiver  for  various 
purposes  mentioned  in  the  reference  In 
these  circumstances  it  is  difficult  to 
understand  what  else  could  this  docu- 
ment be,  if  not  an  agreement  to  refer 
disputes.  It  is  surely  not  a  trust  deed 
or  a  document  drawn  up  with  the  sole 
and  exclusive  object  of  gathering  in  as- 
sets and  discharging  liabilities,  The 
main  object  of  the  document  was  to  my 
mind  to  determine  liabilities  of  part- 
ners inter  se  and  their  extent.  This 
determination  in  a  way  was  connected 
with  collecting  outstanding?  and  dis- 
charging of  the  assets  of  the  firms,  Vari- 
ous powers  were,  therefore,  conferred  on 
the  arbitrators  in  the  reference  in  ques- 
tion which  undoubtedly  was  an  agree- 
ment referring  disputes  to  arbitration 
i  e  ,  reference.  Finding  of  the  lower 
Court  that  this  document  was  not  in  law 
a  reference  but  either  trust  deed  or  a 
deed  appointing  receivers  could  not  as 
above  explained,  therefore,  be  sustained. 

As  to  the  Grounds  2  and  3  un- 
soundness  of  the  contentions  and  find- 
ings by  the  learned  Judge  that  the 
arbitrators  were  wrong  in  entertain- 
ing and  deciding  matters  relating  to 
Santdas,  a  dumb  and  deaf  brother  of  the 
parties  Mr  Kimatrai  for  the  appellant 
has  taken  his  stand  on  3  points  : 

(i)  that  as  it  was  not  possible  to  deter- 
mine what  amount  was  due  to  or  by 
each  party  unless  liabilities,  attaching 
to  the  parties  not  with  respect  to  credi- 


tors only  but  also  that  arising  out  of 
the  right  of  thia  dumb  and  deaf  brother 
if  he  had  any,  had  first  beeo  determined 
the  arbitrators  had  by  necessary  impli- 
cation the  authority  to  decide  to  this 
subject  (ii)  that  the  arbitrators  had 
jurisdiction  to  go  into  this  matter  as  it 
was  one  of  the  matters  covered  by  "  sec- 
ret matters"  referred  to  in  the  agreement 
Ex.  58  for  their  inquiries  and  determi- 
nation when  brought  to  their  notice : 
and  (iii)  that  the  arbitrators  during  the 
course  of  proceedings  had  expressly  been 
authorized  by  opponent  Naraindas  in  any 
event  to  decide  this  matter  as  they 
deemed  best. 

The  third  contention  in  our  opinion  IB 
well  grounded.  The  award  refers  to  this 
express  authority  which  wo  hold  proved 
even  otherwise  on  the  evidence.  The 
arbitrators  who  have  had  no  axe  of 
theirs  to  grind  have  deposed  to  this 
authority.  It  is  besides  difficult  to  under- 
stand \vhy  the  authority  should  have 
been  set  up  falsely  when  iL  was  nob  dis- 
puted by  respondents  2  and  3  though  it  is 
against  their  interest  as  they  would  have 
otherwise  got  the  amount  awarded  to 
the  deaf  and  dumb  brother  divided  bet- 
ween themselves.  Decision  on  this  point 
besides  does  not  in  any  way  enhance 
Naraindas'  liability.  Naraindas,  as  found 
bv  the  arbitrators  had  to  pay  Us. 
30,000-0-0  It  is  from  this  amount 
that  Santdas  has  been  awarded  Re. 
7,500-0-0.  As  to  the  jewellery  given  to 
Santdas  though  it  was  no  doubt  origi' 
nvilly  entrusted  to  arbitrators  for  meet- 
ing some  of  the  creditors  it  was  under 
authority  subsequently  conferred  on 
them  as  deposed  to  by  the  arbitrators 
and  as  mentioned  in  tho  award  made 
available  for  disposal  in  the  way  arbi- 
trators thought  best.  No  grounds  have 
been  made  out  why  wo  should  accept 
Naraindas'  evidence  in  preference  to  two 
arbitrators  who  had  no  interest  of  theirs 
to  serve  nor  any  ground  to  invent  a 
lie  on  this  point.  In  this  view  it  is 
unnecessary  to  examine  minutely  the 
other  two  contentions  urged  by  Mr. 
Kimatrai  for  the  appellant.  The  second 
contention,  however,  has  for  its  support 
solemn  testimony  of  both  the  arbitra- 
tors which  we  are  not  prepared  to  dis- 
card. As  to  the  first  contention  there  is 
in  our  opinion  no  force  therein.  The 
arbitrators  were  not  appointed  to  deter- 
mine the  claims  of  this  brother  left  out 
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of  the  refereace  nor  was  the  determina- 
tion as  to  this  brother's  rights  necessary 
to  determine  liabilities  of  parties  to  the 
reference  inter  se, 

Had  we  found  that  the  arbitrators  had 
been  guilty  of  having  exceeded  their 
authority  in  this  respect  this  portion  of 
the  award  being  separable  from  the  rest, 
we  would  have  directed  it  to  be  ex- 
punged as  observed  by  their  Lordships 
in  a  case  reported  in  Amir  Begam  v. 
Badruddin  Husain  (l)  the  separable 
portion  even  in  oases  falling  in  para  20 
oould  be  deleted  and  the  remaining  part 
made  basis  of  the  dooree  under  para.  21, 
Sch.  (2)  Civil  P.  G,  The  Bench  ruling 
of  this  Court  has  taken  the  same  view 
as  would  be  found  in  a  aase  reported  in 
Kotu  Mai  v.  Jryram  Das  (2)  remarks  at 
page  703  independently  of  the  Penal 
Code  ruling  not  referred  to  therein.  An- 
other Bench  ruling  of  this  Court  in 
A.  I.  R.  1929  Sind  107  relied  upon  for 
the  contrary  view  has  in  our  opinion  no 
application  as  no  question  of  separnte- 
neas  there  arose.  In  view  of  the  dictum 
of  the  highest  tribunal  binding  on  fill 
Courts  in  India  it  is  needless  to  refer  to 
any  other  rulings  should  there  be  any 
holding  to  the  contrary.  Before  I  have 
done  with  part  of  the  case  I  may  here 
as  well  refer  to  the  contention  raised  for 
Naraindas  that  award  is  illegal  as  it  has 
dealt  with  guardianship  of  Santdas  the 
matter  that  could  not  in  law  bo  referred 
to  arbitration.  The  arbitrators  in  their 
award  have  not  in  our  opinion  appointed 
any  guardian  They  have  merely  nomi- 
nated someone  to  receive  amount 
awarded  to  him  for  his  benefit 
Ground  4. 

As  to  the  misconduct  of  the  arbitrators 
in  having  made  private  inquiries  or  ex- 
amined evidence  in  the  absence  of  Narain- 
das the  objection  on  this  score  us  seen 
from  the  written  statement  page  4  of 
the  paper  book  was  based  on  general 
allegations  that  arbitrators  had  held  no 
Bitting  (at  all)  nor  had  they  acted  to- 
gether (on  any  aocasion)  and  that  they 
sometimes  jointly  and  often  individually 
had  made  inquiries  from  various  people 
behind  the  back  of  Naraindas.  In  this 
written  statement  no  specific  instance 
of  misconduct  was  alleged.  Examination 
of  the  evidence  recorded  on  this  point 

(1)  A.  I.  B71914  P.O.  105=3G~AH.  S35  =  17 

0.0.  120  (P.O.). 

(2)  A.  I.  R.  1928  Sind  141. 


discloses  that  this  plea  was  raised  in 
the  hope  as  is  usually  the  case  of  finding 
materials  later  on  to  base  the  general 
allegations  upon.  Even  according  to 
the  evidence  of  Naraindas  himself  he- 
was  persent  at  two  sittings  out  of  three 
meetings  held.  According  to  the  deposi- 
tion of  the  arbitrators  whom  we  have  no 
reason  to  disbelieve  he  was  present  at 
all  the  3  sittings.  Evidence  undoub- 
tedly establishes  further  that  two  ser- 
vants of  the  parties  that  had  given  some 
information  as  to  the  kharara  lost  as 
alleged  by  Naraindas  were  both  asked 
by  the  arbitrators  brought  by  Naraindas 
and  examined  on  the  point  in  his  pre- 
sence later  on.  There  could  therefore 
bo  no  doubt  that  the  arbitrators  had 
held  no  proceedings  that  could  possibly 
have  prejudiced  him  and  that  no  pre- 
judice as  it  appears  has  accrued  to  him. 
As  to  the  information  given  to  arbitra- 
tors with  respect  to  missing  kharara, 
Naraindas  has  had  an  opportunity  oE 
examining  witnesses  on  this  point  in 
the  presence  of  all  the  parties  ai,d  plac- 
ing his  own  case  for  consideration  of  the 
arbitrators. 

It  is  besiea  highly  probable  if  the 
story  of  the  arbitrators  has  to  be 
accepted  (which  we  have  no  reason 
to  discard)  that  Naraindas  was  well 
aware  of  what  the  arbitrators  had  been 
told  on  the  subject  before  the  matter  as 
to  the  missing  kharara  was  openly  taken 
in  hand  in  subsequent  proceedings.  The 
rulings  rolled  upon  under  holding  that 
evidence  taken  or  inquiries  held  in  the 
absence  of  one  of  the  parties  vitiated  the 
entire  proceedings  and  the  award  follow- 
ing thereafter,  can  bo  of  no  avail  in  the 
particular  circumstances  of  this  case. 
Here  information  as  to  the  missing  kha- 
rara was  communicated  to  the  arbitra- 
tors by  the  parties  and  the  matter  was 
later  on  inquired  into  in  their  presence. 
Naraindas  produced  the  two  witnesses 
referred  to  above  for  examination  and 
raised  no  protest  though  he  was  and 
must  have  been  aware  of  the  nature  of 
the  information  received  by  the  arbitra- 
tors. Naraindas  could  in  these  circum- 
stances be  deemed  to  have  waived  the 
objections  ho  had  to  this  procedure  (vide 
Mohidin  Sahib  v.  Ramaswami  Chetty 
(3):  Cursetji  Jehari'jir  v  W.  Crowder  (4), 
remarks  at  pp  311  and  312)  ^ 

(3)~  A"  l7R.  1921  Mad.  27 f. 
(4)  [1894]  18  Bom.  299. 
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It  is  no    doubt    true    that  if    an  award 
contains  no  final  deoision  on  all  matters 
requiring    determination    it    is    wholly 
bad  and  cunnot   be  allowed    to  be   placed 
on  the  file.     It  is  equally    true   that  the 
result  would  be   the    same  even   if   any 
of  tho  matters  has  been  left  undetermined 
(see  Russel's  Law  of  Arbitration  Edn.  1929 
P-  2 14)       [Q    the    present  case,  however, 
to  iny  mind   nothing   that    was    required 
of  tho  arbitrators  under  the  terms  of  the 
reference   ha3   been  left    undecided      As 
remarked  above  the    arbitrators   had    the 
option    of    determining     tho     liabilities 
payable    by    the    firm    in    question    of 
collecting  outatandings  due  to  the  firm  or 
discharging  the  mortgage  debts  etc.  either 
thomaalvea   or   of    appointing    a  receiver 
to    carry   out    all    these    purpases.     The 
arbitrators  in  ray  opinion  looking    to  the 
nature  of  the  cT.se  before  U9  rightly  exor- 
cised the  option  in   appointing  a  receiver 
to  carry    out  all  these  details  that  would 
take  necessarily    pretty    long  time.     The 
arbitrators  have    in   the   present    oase  in 
oonaotiiinca  with    the   authority    derived 
from  the  reference  passed    by   the  parties 
thus  determined    what   was   required   of 
the'n  under  the  document    (agreement  to 
refer  disputes)  and  have  therefore  fulfill- 
ed  the    require  moats    as  pointed    out    by 
their  Lordships  of  the    Privy    Council  in 
a  ruling    reported    in    Makund    Rain   v. 
Salig  Ram  (5).     It  was,  it  looks,  in  con- 
templation of   parties    to    have   a  speedy 
determination  of  their    disputes  inter  se 
and   realising    that  the   acts    required  of 
a  receiver   if  any   appointed    in   terms  of 
the  reference   in   question    would    neces- 
sarily take   long   time    the   parties    deli- 
berately invested    arbitrators    with    the 
power  to  appoint  a  receiver.     The  award 
in  question   is  therefore  as   complete  as 
the  circumstances  of    this  particular  case 
permit.     It  is  in  other    words  as  final  as 
the  nature  of  the  case  requires  aee:  Kotu, 
mat  v.  Jeijram  Dan  (2). 

The  result  of  our  findings  is  that  the 
order  of  the  lower  Court  in  refusing  to 
pass  a  judgment  in  terms  of  tho  award 
is  set  aside  and  the  judgment  as  required 
by  law  under  para  21  passed  in  terms 
thereof 

Respondent  Naraindas  will  bear  costs 
throughout. 

V.S./H.K.  Appeal  allowed. 

(5)  U891]  21    Gal.    590=21   I.    A.   47^-0  Bar 
423  (P.O.).  -  " 
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BARLBE,  J.  0,  AND  KALUMAL,  A.  J.  0. 

Motumal  Kishindas — Applicants. 

v. 

Ohanshamdas  Parmanand  —  Oppo- 
nent. 

Eevn.  Appln.  No  2  of  1927,  Decided 
on  31st  July  1929,  from  order  of  Small 
Cause  Court  Judge,  Shikarpur. 

#  (a)  Provincial  Insolvency  Act,  S.  39  — 
Order  of  discharge  releases  insolvent  from 
all  provable  debts — But  order  of  annulment 
cannot  prevent  creditor  from  proceeding  in 
civil  Court. 

Under  tho  Provincial  Insolvency  Aot  of 
1007  if  a  creditor  did  not  prove  his  debt  and 
was  not  included  in  tho  schedule  he  could 
even  after  tho  discharge  enforce  his  claim. 
Tho  now  Act  of  D20  is  the  same  except  that 
an  order  of  discharge  under  it  does  release 
the  insolvent  from  all  provable  debts.  But 
there  ia  nothing  in  the  Act  to  show  that  the 
ordar  of  annulment  can  prevent  a  creditor 
who  has  not  proved  his  debt  from  proceeding 
to  enforce  it  in  u  civil  Court.  A.  I.  R.  l'J24 
Sinil  122,  Rel  on.  [P  205  0  1,  2] 

(b)  Provincial  Insolvency  Act,  S.  29— Suit 
stayed  ii  not  at  an  end — Court  cannot  made 
final  order  dismissing  suit  which  has  been 
stayed, 

Tha  presumption  from  the  word  "  stay  "  ia 
that  the  suit  stayed  is  not  at  an  end,  bub  may 
be  continued  until  a  further  order  is  pnsaed 
and  as  all  orders  in  suit  must  be  made  after 
hearing  parties,  a  Court  cannot  make  a  final 
order  until  it  has  heard  objections,  evon 
where  tho  creditor,  whoso  suit  is  stayed,  has 
not  made  an  application  the  Court  would 
have  to  consider  his  request  to  continue  tho 
suit.  ..[P205C2] 

Snkishendas  II.  Lulla — for  Appli- 
cant. 

Dipchand  Chandumal — for  Opponent. 

Judgment. — This  is  an  application 
for  reviaion  of  an  order  made  by  the 
Small  Cause  Court  Judge,  Shikarpur, 
dismissing  the  applicant's  suit  with 
costs. 

There  is  no  dispute  about  tho  facts. 
The  applicant  filed  a  suit  against  the 
opponent  in  the  Shikarpur  Court.  Whilst 
the  suit  was  pending  the  opponent-de- 
fendant was  adjudged  an  insolvent.  The 
suit,  was  therefore,  stayed  under  S.  29, 
Prov.  Ins.  Aot  of  1920.  The  adjudica- 
tion of  insolvency  was  afterwards  an- 
nulled under  <S,  38  of  the  Act  as  the 
Court  accepted  a  scheme  of  composition. 
But  the  applicant  had  not  proved  his 
debt  in  the  insolvency  Court.  He  ap- 
plied to  the  civil  Court  to  continue  his 
suit,  and  the  order,  of  which  the  com- 
plaint is  made,  was  passed  the  only 
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ground  being  that  he  ought  to  have  filed 
his  olaim  in  the  Insolvency  Court. 

The  first  question  for  us  to  consider 
is  what  is  the  effect  of  an  order  of  in- 
solvency Court  under  S.  39,  Provl.  Ins. 
Aot,  approving  a  proposal  for  com- 
position. 

This  is  clear   from   the   section   itself 

which  says: 

"  The  composition  or  a c home  shall  be  hind- 
ing  on  all  tha  creditors  entered  in  tho  aaid 
schedule,  so  far  as  it  relates  to  any  debts 
entered  therein," 

By  schedule  is  meant  the  schedule  of 
the  creditors  who  have  proved  their 
debts  under  8.  33  of  the  Act.  And,  as 
the  applicant  had  not  proved  his  debt 
under  that  section  the  scheme  was  not 
binding  on  him  TE  authority  for  this 
proposition  is  needed  it  is  to  be  found  in 
the  case  of  Mcyhraj  v.  Virlhandas  (l), 
the  head  note  of  which  runs  as  follows: 

Section  24,  Provl.  Ins.  Act  3  of  1907, 
though  iti  requires  0,11  creditors  to  tender 
proofu  of  their  respective  dobt^  makes  no  pro- 
vision as  to  tho  effect  of  any  cieditor  failing 
to  come  to  prove  his  debts." 

Under  Uio  Insolvency  Act  of  1907,  if 
a  creditor  dees  not  prove  his  debt  and  is 
not  included  in  the  schedule  he  can  even 
after  the  discharge  enforce  his  claim. 

In  the  body  of  the  judgment  Raymond, 
A  J,  C.,  says  as  follows: 

Section  24,  Provl.  Ins.  Act  3  of  1907,  on 
which  the  learned  Additional  Judicial  Com- 
missioner has  mainly  relied  requires  that  all 
persons  alleging  themselves  to  be  creditors  of 
tho  insolvents  in  respect  of  debts  provable 
under  this  Act,  shall  tender  proof  of  their 
respective  debts  by  producing  evidence  of  the 
amount  and  particulars  thereof,  but  tho  s'ec- 
fcion  makes  no  provision  as  do  the  effect  of 
any  creditor  failing  to  come  in  to  prove  his 
debt.  01.  3  of  the  samo  section  clearly  con- 
templates a  creditor  applying  to  prove  his 
debt  at  any  time  prior  to  the  discharge  of  the 
insolvent  and  not  necessarily  at  the  time 
that  the  official  receiver  is  about  to  frame  a 
schedule  of  the  insolvent's  creditors.  But 
unfair  though  it  be,  if  a  creditor  does  not 
choose  to  adopt  either  of  tho  above  -courses 
and  have  his  debta  scheduled,  that  will  not 
preclude  him  from  attempting  to  recover  any 
amount  duo-bo  him  even  .alter  the  insolvent 
has  been  discharged,  for  under  the  Aot  of 
1907,  the  order  of  discharge  release?  the  in- 
solvent only  from'  the  debts  mentioned 
in  the  schedule  framed." 

The  new  act  is  the  same  except  that 
an  order  of  discharge  under  it  does  re- 
lease the  insolvent  from  all  provable 
debts.  But  the  decision  of  analogy  is 
applicable  to  tha  present  case  and  it  is 
clear  that  there  is  nothing  in  the  Act  to 

(1)  A.  I.  B.  1924  Bind  ia^T7~Or~R.~30. 


show  that  the  order  of  annulment  can 
prevent  a  creditor,  who  has  not  proved 
his  debt,  from  proceeding  to  enforce  it 
in  a  civil  Court. 

The  principal   argument   on    behalf  of 
the    opponent    the   defendant,    however, 
is  that  the  Court,  having   granted  a  stay 
had  no  power    to   continue  the    suit  be- 
cause there  is  nothing  in  the    Insolvency 
Aot  to  show  that  the  plaintiff  may  apply 
to  have  his  suit   continued    after  tho  an- 
nulment of  the   adjudication,     Mr    Dip- 
chand    has   suggested    that  the  omission 
was  intentional,  au  the  legislature  want- 
ed to  enforce  all  creditors  to    prove  their 
debts      It  is   true    that    the    Insolvency 
Aot  makes  no    express    provision  on  the 
point,  but  we   are   unable    to  agree  with 
the  inference  which  the    learned,  pleader 
seeks  to  draw.     In  the  first   place  a  per- 
petual   stay  is  equivalent    to    a,  dismissal 
and  the  word  "  dismissed  "    would    have 
beon  moro  fitting,  had    it    been  intended 
that    tho    suit    should    abate.     The  pre- 
sumption from  the  use  of    the  worcV'stay" 
that    is    the     suit   stayed    is   not  at  an 
end,  but    may    be  continued    in  any  case 
that  somo  further  order  is    required,  and 
as  all  orders  in  suit  must    bo  made  after 
hearing  parties,    a    Court   cannot  make  a 
final  order  dismissing    a.   suit  which  has 
been  stayed,    until    it    has    heard    objec- 
tions.    It  follows  that,  oven  if  the  appli- 
cant had   not   made   an   application  the 
Court  would    have    had    to  consider   his 
request  to  continue  tho  suit,  and  that  the 
difficulty    raised    for     the    opponent    is 
merely  technical      Lastly  we  would  say 
that  S.  29,  Provl.  Ins.  Act,  does  not  deal 
with  procedure  at  all.     It  neither  shows 
how  the   Court   can    be   moved  to  stay  a 
suit  nor  how  it  can  bo  moved  to  set  asido 
a  stay.     For   procedure    we    murt    go  to 
the  Civil  Procedure  Code,  and  if  we  do  so 
there  is  no  difficulty,  for  all  a  plaintiff  has 
to  do  is  to    make  an    application    to  tho 
Court  to  take   the   next    step  in  the  pro- 
ceedings, when  the    Court    will  consider 
whether  there  remains   any  objection  to 
further  preceeding.      It   has    been    con- 
tended   that    the  Judge    has   exercised  a 
discretion   with    which    we  should    not 
interfere.     We  are  unable    to  agree.     In 
accordance   with    the  decision    \uMccjh- 
raj  v  Virbhandas  (1),  he  was    boundi  to 
proceed   with   the  suit  and  decide  it  on 
its  merits. 

The  application   is   therefore  allowed. 
The  Judge   of    the   lower   Court  should 
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proceed  with  the   suit    according    to  law. 
Costs  to  be  costs  in  the  cause 

V.S /R,K.  Application  allowed. 

A.  I.  R.  1929  Sind  206 

PERCIVAL,  J.  C.,   AND  BARLEE,  A.  J.  C. 

Jhamandas — Applicant 
v. 

Mt.  Ihbi  Aislian  and  others  —Oppon- 
ents. 

Privy  Council  Appln.  No.  107  of  1926, 
Decided  on  19bh  March  1929, 

(a)  Limitation  Act,   S.  12  (3j— [q  applica- 
tion  for  leave  to  appeal    only    time  required 
in  obtaining  copy  of  decree  can  be  excluded 
•and  not  time  in  getting  copy  of  judgment. 

Subsection  (3),  8.  12,  does  nob  apply  to  an 
application  for  leave  to  appeal  but  merely  to 
j&ppaala  irom  decrees  The  time  requisite  for 
obtaining  copy  of  judgmout  can  bj  oxcludod 
in  Addition  to  time  for  obtaining  a  copy  of 
the  decroo  only  in  c.isos  whoro  ,i  decree  is 
appealed  from  or  sought  to  be  reviewed. 
Thoroforo  in  an  application  for  leave  to  appeal 
the  law  permits  "exclusion  only  of  the  tirao 
occupied  in  obtaining  copy  of  the  docroe  and 
the  applicant  ia  not  permitted  to  deduct  time 
required  for  obtaining  copy  of  n  judgment 
.1,  /.  R.  19Jj  Slnd  60,  Ref.,  A.  I  R.  1928  P  C 
103,  D^t  LP  206  0  2] 

(b)  Limitation  Act,    S.     5— Negligence  by 
pleader's  clerk  is  not  sufficient  cause  with- 
in meaning   of  S.  5  where  party  ii  negligent 
in  making  enquiries. 

Where  the  applicant  baa  boon  negligent 
in  leaving  the  matter  in  the  hands  of  bin 
•counsel  without  making  ,\ny  enquiry  about 
his  application  for  four  months  he  is  not 
entitled  to  the  benefit  of  S.  5,  Negligence  on 
tho  part  of  the  ploader'a  clerk  iq  nogligonca 
on  the  part  of  tha  L)irty  *U<1  |IJ  not  sufficient 
OAUSQ  within  tho  meaning  of  S,  5.  7  S.fj.R.Wl, 
ttel.  on.  [P  207  0  2J 

(c)  Limitation    Act,    S.      12— Decree    not 
drawn   up — Still    application  for  copy  muit 
be  made  to  save  limitation, 

Tha  fact  that  A  decree  has  not  been  drawn 
up  is  no  sufficient  reason  for  not  applying  for 
a  copy  of  the  decree  *  1  tf.  L,  R.  71,  Rel.  on. 

[P  208  G  1] 
T.  G.  Elphinston — for  Applicant 

Tolesiny  KkuvhalsiYHj — for  Opponents 
1  and  2. 

Barlee,  A.  J,  C, — This  IB  an  applica- 
tion for  permission  to  appeal  to  the 
Privy  Council  against  the  decision  of  a 
Bench  of  this  Court  in  First  Appeal  No 
14  of  1919  Tne  judgment  of  this  Court 
was  delivered  on  29th  April  192G. 
Thereafter,  on  6bh  May,  application  was 
made  for  a  copy  of  the  judgment.  On 
17th  September  an  application  was 
made  for  a  copy  of  the  decree  The  ap- 
plication for  permission  to  appeal  to  the 
Privy  Council  .was  not  made  till  15th 
October,  5i  months  fpom  the  data  of  the 


judgment  against  which  it  is  desired  to 
appeal.  The  time  allowed  for  making 
an  application  for  permission  to  appeal 
to  the  Privy  Council  is  90  days.  Bub 
this  can  be  extended  by  the  addition  of 
the  time  requisite  for  obtaining  a  copy 
of  the  decree  under  S.  12,  sub-S.  (2), 
Lam.  Act,  provided  that  the  application 
for  a  copy  was  made  before  the  expiry  of 
the  period  of  90  days.  la  fact,  as  I  have 
slid,  the  application  for  copies  was  not 
made  within  90  days,  but  was  actually 
made  5L  days  after  the  expiry  of  tint 
period.  Primo.  faoio,  then  the  application, 
for  leave  to  appeal  ia'time  barred. 

Mr.  Elphinston  seeks  to  bring  his  ap- 
plication within  time  by  deducting, 
under  S.  12,  sub-S.  (3),  Lim.  Act,  the 
time  requisite  for  obtaining  a  copy  of 
the  judgment,  and,  in  the  alternative  he 
iiska  us  to  exercise  the  discretion  given 
ua  by  S  5,  Lim.  \ct,  and,  to  excuse  the 
delay  which  w.ts  due  to  a  mistake  made 
by  his  clerk. 

Subsection  (3),  S  12,  however,  does 
not  apply  to  an  application  for  leave  to 
appea.1  but  merely  to  decrees.  It  runs: 

whore  a  decree  ia  appealed  from  or  sought 
to  be  reviewed,  the  tirao  requisite  for  obtain- 
ing a  copy  of  the  judgment  on  which  it  ia 
founded  shalljalao  be  excluded.  "  a 

And  it  has  boon  held  in  tho  case  of 
Nicr  Mahomed  v  Hassomal  (1)  that  in 
computing  the  period  for  an  application 
for  leave  to  appeal  to  the  Privy  Council 
S  12,  Lim.  Act,  only  allows  the  deduc- 
tion of  tha  time  occupied  in  obtaining  a 
copy  of  the  decree  under  12,  Lim.  Act 
It  is  there  stated  by  Raymond,  A.  J.  C  : 

"  The  words  uaed  in  both  these  Cla.  2  and  3 
ard  perfectly  plain  and  unambiguous,  and  tha 
use  of  tha  word  'also1  in  Cl.  3  clearly  mini 
feuta  tho  intention  of  tho  legislature  that  the 
time  requisite  for  obtaining  a  copy  of  the 
judgment  can  bo  excluded  in  addition  to  tha 
time  for  obtaining  a  copy  of  the  deorae,  only 
in  oases  whero  a  dooroo  ia  appealed  from  or 
sought  to  be  reviewed.  Therefore,  in  an  ap- 
plication for  leave  to  appeal  tha  law  porraita 
exclusion  only  of  tho  tirao  occupied  in  obtain- 
ing a  copy  of  tho  decree.  Whatever  be  the 
intention  of  tho  legislature  in  establishing 
tho  distinction,  there  ia  no  doubt  that  the 
distinction  exists  and  it  ia  not  open  to  ua  to 
circumvent  it  or  nullify  tho  effect  of  tha 
aection  " 

Since  then,  the  application  is  not  per- 
mitted to  deduct  the  time  requisite  for 
obtaining  a  copy  of  the  judgment,  it  fol- 
lows that  hia  application  for  a  copy  of 
the  decree  was  ra^de  after^  the  expiry  of 

(1)     A.  I,  R.  192ri  Bind.  00=17    3,  L.  R  .306 
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the  period  of  90  days  allowed  him  for  hia 
application  for  leave  to  appeal  to  the 
Privy  Council,  and  that  by  that  time 
the  Utter  application  was  time  barred. 

Mr.  Elphingbon  his  urgel,  however, 
that  the  oise  which  I  hive  oitei  as  an 
authority  for  this  Court  hag  beaa  over- 
rule! by  the  Privy  Council  ia  Jijibhoy 
N  Surty  v.  T.  S.  Chcttyar  (2)  The 
/lafcg  of  th.it  oaso  ware  us  follow: 

Tha  appellant  ha3  filol  a  auit  on  tho 
OrigiuU  Siio  of  the  High  Court  of  Rxn- 
which  wig  'digaaisgol  and  he  pra- 
an  ippail  to  the  Appallato  Side 
of  that  Gourfc  Tlio  appeil  wag  appi- 
rently  out  of  time,  and  ho  sought  to 
bring  it  wiUiin  the  pariol  of  liinibition 
by  deiuabing  bho  timo  roiuigito  fir  pro- 
curing copies  of  the  doarea  and  jul^monb 
Tobhigitwig  rophe.1  tint  ib  wis  not 
parmiggibla  co  dalucb  bha  time  naaejsiry 
for  obtaining  a  copy  of  tho  dosrea,  ginca 
by  the  ralag  of  tha  Hi^h  Courb  of  Rin- 
•-joon,  bha  appoal  c5uld  liiva  baen  pra- 
donted  without  annexing  the  two  docu- 
ments. Tha  question,  then,  wag  whether, 
in  view  of  tha  fact  that  tho  High  Court 
of  Ring  ion,  in  oxaroiaa  of  tho  powers 
oonferrad  on  them  by  S.  122,  Civil  P  C., 
had  annulled  0.  41,  B.  1,  Civil  I?,  C  ,  so 
that  it  wag  no  longer  necagsary  for  a 
pirty  to  annox  to  hig  patition  of  appail 
a  opv  of  tha  decree  appealed  against  it 
wag  permissible  for  an  appellant  to 
deluot  tha  time  requisite  for  obtaining 
tha  oipy  of  Lliadeoreo.  Tha  High  Cjurb 
decide!  against  tlie  uppalUab  and  bald 
tint  big  appeal  wig  tirna  barred.  But, 
on  au  appail  to  tho  Privy  Council!  their 
Tjirdghipg,  dacido  thab  -in  vie\v  of  tbe 
grammatical  oongbrucbion  of  gub-R  (2) 
which  expressly  stiba^  thiit  an  appellant 
oan  deiuot  the  tiuia  roquigito  for  obbain- 
ing  a  copy  of  the  doureo  appao-lol  from, 
tho  appallanb  cjuld  nob  ba  deprivol  of 
that  right  by  an  alteration  of  tho  Civil 
Proo'sduro  Cjde.  In  offoob  their  L^rd- 
shipg  decided  that  the  power  given  to 
the  High  Court  by  8.  122,  Civil  P  C.,  to 
-unend  O,  41,  R  1,  did  not  empower  them 
to  amend  S  12,  Lim.  Act.  Thig  deci- 
sion oannob  bo  ugeful  to  the  learned 
coungal  for  two  reasons.  In  the  first 
place,  it  is  a  decision  on  the  meaning  of 
01  (2),  S.  12  and  nob  of  01-  (3)  and 
secondly  it  is  a  direct  decision  that  a 
statute  mu3t  be  interpreted  Hter.illy 

"~~  ~~  "302- 
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according  to  its  grammatical  meaning, 
and  that,  when  its  grammatical  meaning 
is  plain,  Courts  are  not  allowed  to  inter- 
pret it,  so  as  to  give  effect  to  what  they 
think  miy  have  been  Uie  intention  be- 
hind it.  It  is  really,  therefore,  an 
authority  agiinst  the  position  taken  up 
by  tbe  learned  counsel  for  in  the  present 
cage  what  we  are  asked  to  do  is  to  decide 
that  Cl.  (3)  though  it  refers  only  to 
dearaag,  musb  bo  held  to  ba  applicable 
by  implicabiou  to  applications  for  leave 
to  appoil  also. 

In  other  words,  wo  are  agkel  to  auioinl 
ib  by  inserting  after  tho  words  "decree" 
tha  words  "or  on  application  for  leave  to 
appeal."  Tha  dacigion  of  the  Privy 
Council  cibed  by  tho  learned  counsel 
forbidg  us  to  interpret  the  section  in  finy 
suoli  wiy.  U,  therefore,  follows  that 
3.  12  cm  be  of  no  use  to  the  applicant 
and  tint  his  applicabionjg  time  barred 

fjairned  counsel    hag  asked    us  Lo  exor- 
cise in  favour  of    Ins  client    the    discre- 
tion given  us  by  S.  5,   Lira.  Acb      But  it 
does  not  seam  to   us  bhab  this    ia    a  caaa 
in  which  we  cxn  equitably    exercise  that 
digcrobion  in  bis    favour:     Tho    delay  is 
ono  of  51  days    and  it    is    not  negligible, 
and  ib  cinnot  ba  said  that    there  was  no 
negligence  on  the  part  of    the    applicant 
himself.     Ho    left    the    matter    in     the 
hands  of  his  counsel,  whose  clerk  made  a 
foolish  mistake  •  and  for  four  months  he 
appairg  to  hava    made  no     inquiry  about 
hig  fipplicition      Had    bo    been  diligent 
in   keeping    in  touch    with    bis   counsel, 
that  mistake  could    have    been    rectified 
in  bime,     Every  case  of  this  nature  rnusl 
bo  decided  on  ifcs    merits      Nevertheless 
wo    oia   look    to    the  judgments    of  this 
Court    for    guidance,   and    I  find  that  in 
this  Court  negligence  on  the  part  of  the 
clerk  hag  been  looked  as  negligence  on  the 
part  of  a  party.     I  nead    only    quote  the 
case  of  Allakdadshah  v    Mukadum  Amiu 
Mokorncd  (3).     In    that  case    an    appeal 
wag  barred  by  seven  clays    and  the  delay 
wag  due  to  an  oversight  on    the  part  of  a 
pleader's  clerk.     Nevertheless  tho  Court 
refused    to  admit    that   negligence   of    a 
pleider's    clerk    was   a    sufficient    causa 
within  the  meaning   of  S.   u,  Lim.  Act. 
In    tbe    present   case   there  has    been  a 
delay  of  51  days    and    it  appears    to    me 
that  the  applicant    is  even  less   entitled 
to  indulgence. 

(3)     [1914)75.  L    H.    301=211.07977 
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For  these  reasons,  ib  appears  that  the 
application  for  leave  to  appeal  to  the 
Privy  Council  is  time  barred  and  I 
would,  therefore,  dismiss  it  with  costs. 

Percival,  J.  C. — I  wish  to  add  a  few 
words. 

I  quite  agree  with  my  learned  col- 
league that  the  law  regarding  the  exclu- 
sion of  time  in  the  case  of  this  nature  is 
as  laid  down  in  the  case  of  Nur  Maho- 
med v.  Hassomal  (1)  which  ruling  is  not 
merely  the  law,  which  piovails  here  and 
which  wo  are,  therefore,  obliged  to  fol- 
low, but  which  to  my  mind  very  clearly 
lays  down  the  reason  why  a  copy  of  the 
judgment  is  not  necessary.  M^  learned 
colleague  has  already  pointed  out  that 
this  is  not  overruled  by  the  case  of 
Jijibhoy  N.  Surty  v.  T.  £  Chettyar  (2). 
The  main  distinction  between  the  two 
cases  is  that  Nur  Mahomed  v.  Ilasso- 
mal  (1)  deals  with  an  application  for 
leave  to  appeal,  while  Jijibhoy  N.  Surty 
v  T.  S.  Cliettyar  (2)  was  a  case  of  an 
appeal  itself  from  a  decree  of  a  High 
Court  on  its  original  side  to  its  appel- 
late side.  It  is  clear,  therefore,  that 
the  time  taken  for  obtaining  a  copy  of 
the  judgment  cannot  be  excluded  in  this 
case. 

However,  there  was  one  other  point 
which  was  raised  by  the  learned  counsel 
for  the  applicant,  to  which  a  reference 
may  be  made.  It  is  that  he  contends 
that  in  this  instance  it  was  impossible 
for  the  applicant  to  file  his  application 
in  time  because  the  decree  had  only  been 
drawn  up  just  about  the  time  when  the 
application  was  •filed.  The  applicant, 
he  contends  was  unable  to  get  a  copy  of 
the  decree,  because  the  decree  was  not 
drawn  up.  It  is  true  that  there  was 
considerable  delay  in  drawing  up  the 
decree,  because  a  number  of  lands  were 
involved,  and  it  took  some  time  for  an 
inquiry  to  be  made,  as  to  which  wore  the 
particular  lands  which  were  to  be  men- 
tioned in  the  decree.  The  matter  was 
referred  to  the  learned  pleaders  for  the 
parties,  and  the  decree  could  not  be 
drawn  up  until  after  these  details  had 
been  settled.  There,  however,  was  no 
reason  why  an  application  should  not 
have  been  made  for  a  copy  of  the  decree. 
It  is  evident,  I  think,  that  the  fact  that 
a  decree  has  not  been  drawn  up  is  no 
sufficient  reason  for  not  applying  for  a 
copy  of  the  decree.  It  a  ruling  on  that 
point  is  required,  it  is  to  be  found  in 


Lakhoomal  v.  Joomremal  (4)  referred  to 
to  by  the  learned  pleader  for  the  respon- 
dents, and  in  subsequent  cases.  In  that 
case  it  was  laid  down  that: 

11  Whero  a  decree  ia  not  prepared  and  signed 
for  several  days  after  passing  of  the  judgment, 
the  appellant  ia  not  entitled  to  exclude  the 
period  of  such  delay,  unless  he  has  put  in  an 
application  for  a  copy  of  the  judgment:  and 
decree.  " 

Now  in  the  present  case  the  judgment 
was  delivered  on  29th  April  1926  but 
no  application  for  a  copy  of  the  decree 
was  made  till  17th  September  192G, 
which,  as  mentioned  by  my  learned  col- 
league, is  51  days  after  the  period  of 
limitation  was  over. 

One  further  point  may  be  mentioned 
regarding  the  excuse  of  delay  under  S.  5, 
LIED.  Act.  I  quite  agree  with  my  learn- 
ed colleague  on  this  point;  but  it  may  be 
further  noted  that  the  affidavit  put  in 
on  behalf  of  the  applicant  on  the  poinb 
was  not  put  in  till  2Gth  April  1928. 
The  applicant,  ia  my  opinion,  should 
have  stated  at  tho  time  of  making  an  ap- 
plication why  the  application  was  not 
time  barred,  as  it  appeared  to  be  on  the 
surface.  Tho  hearing  of  the  application 
was  originally  fixed  for  eaily  in  1928, 
and  it  was  not  bill  after  tho  limitation 
point  wastakon  on  behalf  of  the  respon- 
dent that  this  affidavit  was  put  in.  Ib 
may  be  observed  also  that  in  the  affidavit 
no  reason  for  the  delay  has  been  given- 
except  the  statement  of  the  counsel's 

clerk1 

"  It  soemod  to  me  that  it  was  useless  to  file- 
an  application  for  a  certified  copy  when  tha 
decree  had  not  been  prepared.  " 

[  would  just  add  that  the  hearing  of 
this  application  has  taken  a  considerable- 
time,  but  the  delay  is  due  to  the  deaths 
which  have  occurred  amongst  the  parties 
to  this  application,  and  to  the  request 
by  the  learned  counsel  for  a  later  hear- 
ing of  the  application. 

As  long  ago  as  23rd  December  1927^ 
this  Court  passed  an  order: 

"Postponed  till  3rd  February.  Tha  matter 
to  he  treated  as  urgent  as  it  is  a  trivy 
Council  appeal.  " 

So  far  as  this  Court  was  concerned, 
every  endeavour  was  made  to  dispose  of 
the  application  as  soon  as  possible. 

I,  therefore,  agree  with  my  learned 
colleague  in  the  order  proposed  by  him. 

R.M./B.K.         Application  dismissed. 


(4)     [1907]  18.  L.  R.  71. 
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PECEIVAL,  J.  C.,  AND  RUPCHAND,  A.J.O. 

Kodumal  Je  than  and — Plaintiffs — Ap- 
pellants 

v. 

Bulchand  Gurmukhdas — Defendant — 
Respondent 

Second  Appeal  No.  21  'of  1926,  Decided 
on  14th  May  1922. 

(a)  Dekkhan  Agriculturists'     Relief     Act. 
S,  22— "Agriculturist"    meant    agriculturist 
at  the  date  of  attachment  or  sale. 

The  words  "immovable  property  of  an  agri* 
culturist"  in  S.  22  prima  facie  refer  to  a  per- 
son who  19  an  agriculturist  ab  the  date  of  the 
attachment  or  sale  of  his  immovable  property, 

[P  203  0  1] 

(b)  Dekkhan    Agriculturists'    Relief  Act, 
S.  22— Judgment-debtor  not   agriculturist  at 
trial     of     suit — Acquiring  that    status     since 
passing  of  decree — He  gets  benefit  of    S.     22 
at  execution  proceedings. 

Where  a  judgment-debtor  who  has  failed 
to  establish  his  status  as  an  agriculturist  at 
the  trial  of  suit,  claims  the  benefit  of  S.  22 
10  execution  proceedings,  and  successfully 
shows  that  he  has  acquired  the  status  of  an 
agriculturist  since  the  decree,  he  gets  the 
benefits  of  S.  22:  A.  I.  R.  1927  Boin.  492  (F.B.), 
Rel.  on.}  A.I.  R.  1925  Sind  &Q,Expl. 

[P  210  C  1] 

G.  A.  Kikla — for  Appellants, 
Javhermal  Vilaitrai — for  Respondent. 

Rupchand,  A.J.C. — The  short  ques- 
tion raised  in  this  appeal  is  whether  it 
is  open  to  a  judgment-debtor  to  claim  in 
execution  proceedings  the  benefits  of 
S.  22,  Dekkhan  Agriculturist's  Belief  Act 
on  the  plea  that  since  the  date  of  the 
decree  passed  against  him  he  has  ac- 
quired the  status  in  agriculturist  within 
the  meaning  of  the  Act. 

The  "words  immovable  property  of  an 
agriculturist"  in  that  section  prima 
facie  refer  to  a  parson  who  is  an  agri- 
culturist at  the  date  oE  the  attachment 
or  sale  of  his  immovable  property  as  the 
case  may  be.  It  has,  however,  been  ar- 
gued that  the  Act  was  intended  to  afford 
relief  to  bona  fide  agriculturists  and  that 
it  could  never  have  been  intended  to 
help  unsuccessful  traders  to  defeat  or 
delay  their  creditors  by  acquiring  the 
status  of  agriculturist  in  execution  pro- 
ceedings and  our  attention  is  invited  to 
the  facts  of  this  case  which  affords  typi- 
cal example  of  the  manner  in  which  the 
defendants-respondents  are  attempting 
to  take  an  undue  advantage  of  the  provi- 
sions of  the  Aot. 
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The  defendants  were  sued  in  the  Small 
Oause  Court,  Bombay,  introspect  of  their 
trade  debts.  They  pleaded  that  as  they 
were  agriculturists  residing  at  Mirpur 
Ehas  in  Sind,  that  Court  had  no  juris- 
diction to  entertain  the  suit.  They  failed 
to  establish  their  stttus  as  agricultu- 
rists, and  a  decree  followed,  Shortly 
after  the  decree  was  transferred  to  the 
Court  at  Mirpur  Khas  they  applied  under 
the  provisions  of  S.  22,  Dekkhan  Agricul- 
turists1 Belief  Act,  that  as  they  were 
agriculturists  their  immovable  property 
was  immune  from  attachment  or  sale. 
The  trial  Court  rejected  this  plea  in 
limine.  On  appeal  the  learned  District 
Judge  has  remanded  the  case  to  the  trial 
Court  to  determine  whether  the  defen- 
dants had  aquired  the  status  of  agricul- 
turists since  the  decree,  and  if  so  to 
afford  them  relief.  It  is  against  that 
order  that  the  present  appeal  has  been 
filed.  The  result  is  that  for  the  last 
four  years  the  decree  has  remained  un- 
executed, 

There  is  a  good  deal  to  be  said  in 
favour  of  the  view  advanced  by  the- 
learned  pleader  for  the  plaintiffs.  But 
the  question  for  us  to  answer  is  not 
what  the  legislature  meant,  but  what 
its  language  means  and  we  have  to  abide* 
by  the  words  of  the  section  without  at- 
tempting to  reform  it  according  to  the 
supposed  intention  of  the  legislature,  or 
attempting  to  exclude  oases  which  fall 
within  its  express  meaning  in  order  to 
make  the  law  reasonable:  Huriomal  v, 
Ifazartsinp/t  (l). 

We  can  find  nothing  in  S.  2  which 
contains  the  definition  of  an  agricultu- 
rist to  limit  the  applicability  of  S.  22  to 
those  oases  only  when  the  person  claim- 
ing relief  was  held  in  suit  to  be  entitled 
to  the  benefits  of  an  agriculturist  and 
it  is  not  within  our  province  to  inter- 
polate those  words  into  the  section. 

The  question,  whether  a  person  who 
was  an  agriculturist  at  the  date  of  his 
arrest  though  not  at  the  date  of  the  de- 
cree sought  to  be  executed  could"  claim 
the  benefit  of  S.  21  of  the  Act,  recently 
came  up  before  the  Full  Bench  of  the 
Bombay  High  Court  in  Maneklal  Gir- 
dharilal  v.  Mahipatram  (2).  After 
reviewing  the  somewhat  conflicting  de- 

(1)  A.  I.  R.   1925   Sind   49=18   8.    L.   B.   19 

(F.B.), 
(9)  A, 'I.  R.   1997   Bom,    492=51   Bom.  451 

(F.B.). 
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oisions  on  SB.  15-B,  20  and  21  of 
the  Act,  which  are  to  a  certain  ex- 
tent cognate  sections  dealing  with  the 
powers  of  the  Court  to  afford  certain 
reliefs  to  agriculturists  in  execution 
proceedings,  it  was  held  that  the  material 
date  for  the  determination  of  the  status 
of  an  alleged  agriculturist  was  the  date 
of  the  attempted  arrest.  But  by  reason 
of  the  definition  of  the  term  "agricultu- 
rist" in  S.  2  (2)  of  the  Act,  that  deter- 
mination may  also  benefit  the  determi- 
nation of  his  status  at  the. date  when  the 
liability  arose  At  p.  1116,  Crump,  J., 
said: 

"Section  21  is  plainly  designed  to  protect 
the  agriculturist.  That  ia  the  policy  of  the 
Aot.  It  can  be  read  aa  enabling  the  agricul- 
turist to  claim  protection  when  a  judgmont- 
oroditor  seeks  to  arrest  or  imprison  him  ia 
execution  of  money  decree.  That  indeed  ia 
the  meaning  of  the  word  usod.  I  have  not 
yet  found  any  practical  difficulty  in  ao  inter- 
preting it.  If  that  ia  the  meaning,  the  party 
claiming  protection  must  show  that  he  at  the 
date  of  the  attempted  arrest  or  imprisonment 
was  an  agriculturist,  Therefore  he  must  show 
that  he  ia  within  the  definition  contained  in 
,3.  2  of  the  Aot.  He  may  bo  either  an  agri- 
culturist within  the  general  definition  con- 
tained in  S.  2  "first"  or  ho  may  ooma  under 
the  special  and  inclusive  definition  in  9.  2 
"secondly"  which  is  also  applicable  as  8.  21 
forma  part  of  Oh.  3.  Thus  though  the  ques- 
tion of  status  ansea  for  consideration  at  the 
time  of  the  proposed  arrest  or  imprisonment, 
the  answer  may  have  to  ba  given  with  refe- 
rence to  the  time  when  the  liability  waa  in- 
curred. And  the  latter  date  would  in  the  case 
of  an  application  for  execution,  be  the  date  of 
the  decree." 

In  my  opinion,  the  same  reasoning 
equally  applies  to  S.  22  of  the  Act. 

It  is  rather  unfortunate  that  a  defen- 
dant should  have  the  advantage  of  avoid- 
ing arrest  and  the  sale  of  his  immovable 
property  by  pleading  on  the  one  hand 
that  he  was  an  agriculturist  at  the  date 
of  the  cause  of  action  or  by  showing  that 
he  was  held  to  be  an  agriculturist  in  the 
decree  though  he  had  since  ceased  to  be 
an  agriculturist,  ani  on  the  other  by 
pleading  that  he  was  an  agriculturist  at 
the  date  of  the  arrest  or  the  sale  of  pro- 
perty though  he  was  not  an  agricultu- 
rist before  such  date.  But  the  remedy 
lies  with  the  legislature.  It  has  been 
repeatedly  pointed  out  that  the  Aot  is 
badly  drafted,  that  in  several  respects  it 
goes  far  beyond  its  preamble,  that  since 
the  enactment  of  the  Usurers  Loans  Act, 
Aot  10  of  1918,  much  of  it  is  out  of  date, 
that  the  time  of  the  Courts  is  wasted  in 


trying  issues  of  status  raised  by  dishonest 
defendants  and  that  the  Aot  is  at  present 
doing  more  mischief  than  good.  But  so 
long  as  the  Act  remains  on  the  Statute 
Book,  in  its  present  form,  it  is  the  duty 
of  the  Oourt  to  give  effect  to  it. 

Our  attention  has  been  invited  to  the 
case  of  Lawrence  Phillips  &  Co.  v.  Naza- 
reth (3),  where  sitting  as  a  single  Judge 
I  gave  effect  to  the  plea,  that  it  was  not 
open  to  tho  defendant  to  prove  that 
he  was  an  agriculturist  at  the  date  of 
the  suit  having  failed  to  raise  that  plea 
before  the  decree  was  passed  against 
him.  It  is  sufficient  to  observe  that  in 
view  of  the  Full  Bench  case  in  Manek- 
lal  Oirdharilal  v.  Mahipatram  Man- 
sukharam  (2)  with  which  we  agree,  the 
the  decision  in  the  Nazareth's  case  is 
of  academic  importance  only  In  that 
case  the  question  whether  under  S.  21, 
the  status  of  the  defendant  was  to  be  de- 
termined at  the  date  of  his  arrest  was 
not  seriously  pressed,  nor  was  any  at- 
tempt made  to  prove  that  since  the  de- 
cree the  defendant  had  acquired  the 
status  of  an  agriculturist.  The  head 
note  reads  as  follows: 

"Wherein  suit  falling  under  01,  (w),  3.  9, 
Dekkhan  Agriculturists1  Belief  Aot,  the  defen- 
dant doea  not  expressly  raise  the  plea  that  he 
is  an  agriculturist  and  as  ex  parte  decree  ia 
passed  against  him  without  examining  the 
parties  required  by  SB.  7  and  12  of  the  aaid 
Act,  the  Oourt  must  be  deemed  to  have  deci- 
ded by  necessary  implication  that  the  defen- 
dant was  not  an  agriculturist,  and  the  defen- 
dant could  not  be  permitted  in  execution 
proceedings  to  raise  tho  plea  that  he  was  an 
agriculturist  at  the  time  when  tha  ex  parte 
decree  waa  passed  against  him." 

So  far  as  it  goes  it  appears  to  be  un 
objectionable  but  is  of  no  substantial 
help  to  a  judgment-creditor  in  securing 
the  arrest  of  a  debtor  who  is  as  a  matter 
of  fact  an  agriculturist  at  the  date  of  hie 
arrest. 

For  those  reasons  we  dismiss  this  ap- 
peal but  make  no  order  as  to  costs. 

Percival,  J.  C.  —  I  agree.  I  also 
agree  that  an  amendment  of  the  Dekkhan 
Agriculturists'  Belief  &ct  is  desirable. 

V.S./R.K.  Appeal  dismissed. 


(3)  A.  I.  R.  1925  Bind  86=19  S.  L,  R.  247, 
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BARLEE,  J.  G.  AND  KALUMAL,  A.  J.  G. 

Secy,  of  State — Appallaab. 

v. 

Ourmukhdas  anfl  another  -^'Respon- 
dents. 

First  Appeals  No  a.  51,  52  and  54  of 
1928,  Decided  on  6th  August  1929. 

'Limitation  Act,  S.  5— Distinction  muit  be 
made  between  Government  and'  private  per- 
•on  under  S.  5 

In  considering  an  application  for  extending 
period  flxod  by  law  for  presentation  of  appeal 
A  distinction  must  be  made  between  Govern- 
ment and  a  private  parson.  Though  any  de- 
lay ia  evidence  oC  laches  in  the  oaae  of  a 
piivate  individual,  the  aame  oannot  be  said 
of  Government  and  BO  delay  oan  be  condoned 
if  it  is  inevitable.  [P  211  0  2] 

T.  G.  Elphmston — for  Appellant. 
Kimatrai  Bhojraj — -for  Respondents. 

Order.  —We  have  to  deal  with  three 
applications  on  behalf  of  Government 
for  the  extension  of  tho  period  fixed  by 
law  for  the  presentation  of  appeals  51, 
52  and  54  of  1928.  All  these  appeals 
have  beon  made  against  an  order  of  the 
District  Judge,  Hyderabad,  in  a  land 
acquisition  enquiry,  in  which  he  consoli- 
dated three  distinct  matters.  This  judg- 
ment was  delivered  on  29th  March  1928, 
and  a  compared  copy  was  given  to  the 
Government  Pleader  on  17th  April.  He 
had  applied  for  it  even  before  the  judg- 
ment was  delivered.  The  appeal  period 
was  90  days  and  expired  on  27th  June 
and  the  appeals  were  filed  on  27th  July 
30  days  late.  Government  sanction  had 
not  been  received  in  Sind  until  14th 
July  when  the  time  limit  had  already 
been  passed. 

Mr.  Elphinston,  who  has  argued  this 
case  for  the  Government  Pleader,  has 
pointed  out  that  had  the  Government 
Pleader  Nawab  Shah  applied  for  certi- 
fied copies  of  the  order  and  bill  of  costs, 
which  is  a  necessary  part  of  it,  the  ap- 
peals would  have  been  in  time  as  the  ap- 
pellant would  have  been  entitled  to  de- 
duct the  whole  period  from  4th  April, 
when  costs  were  deposited  to  17th  July 
on  which  data  the  copy  of  the  bill  was 
prepared.  But  this  is  not  a  legitimate 
argument  for,  if  we  are  to  consider  what 
might  have  happened,  we  must  not  for- 
get that  but  for  the  negligence  of  a 
copyist  the  copy  of  the  bill  might  have 


been  ready  by  19th  April,  if  not  earlier 
and  the  appellants  would  h&ve  been  able 
to  deduct  no  more  than  21  days.  What 
we  have  to  see  is  what  was  the  real 
cause  of  the  delay  and  whether  there  are 
circumstances  which  entitle  the  appel- 
lant to  indulgence. 

In  view  of  the  fact  set  out  by  the  Go- 
vernment Pleader  in  his  application  ws 
think  that  we  must  allow  the  appellant 
the  extension  which  he  asks  for.  The 
Act  makes  no  distinction  between  Go- 
vernment and  a  private  individual  but 
it  is  obvious  that  in  considering  an  appli- 
cation under  8.  5  a  distinction  must  be 
made.  A  private  person  has  only 
himself  to  consider  and  must  be  pre- 
sumed to  be  familiar  with  every  as- 
peot  of  his  case.  Government  has  to 
consider  the  public  interest  and  cannot 
be  expected  to  know  the  fact  of  each  in- 
dividual case  They  require  time  for 
inquiry  and  consideration  before  taking 
action  and  must  consult  the  local  offi- 
cers, to  whom  they  cannnot  delegate 
their  powers.  It  follows  chat  a  time 
which  may  be  ample  for  a  private  liti- 
gant may  be  none  too  great  for  Govern- 
ment. Further  there  are  difficulties  in 
connexion  with  Sind  cases  which  pro- 
bably are  not  felt  in  any  other  province. 
We  think,  then,  that  though  any  delay 
is  evidence  of  laches  in  the  case  of  a 
private  individual,  the  same  oannot  be 
said  of  Government.  And  in  the  present 
case,  since  it  appears  that  the  matter 
was  treated  urgent  by  the  Government 
Pleader  at  the  outset,  and  by  the  Re  mem - 
beranoer  Legal  Affairs  at  the  last  stage 
we  are  inclined  to  think  that  there  was 
no  delay  except  such  as  was  inevitable, 
in  view  of  the  number  of  hands  through 
which  the  papers  had  to  pass.  Accord- 
ingly we  condone  the  delay  and  accept 
the  appeals  as  in  time.  This  decision 
of  course  leaves  open  the  question  whe- 
ther the  appoals  52  and  54  which  were 
not  accompanied  by  certified  copies  of 
the  award  are  inadmissible  on  that 
account. 

Costs  to  be  costs  in  the  cause. 

P.N./R.K.  Application  granted. 
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3UPCHAND   AND  BABLEE,    A.  J.  Cs, 

Abdul  Rahman  and  others  —  Appel- 
lants. 

r       v. 

Haji  Mahomed  Idris  and  others — Res- 
pondents. 

Tirsb  Appeal  No.  42  of  1924,  Decided 
on  23rd  April  1929. 

(a)  Mahomed  an  Law — Partition — No    GUI" 
torn   alleged    that    they  had    adopted  Hindu 
Law— Claim    must  be  decided    under  Maho- 
medan  Law. 

There  is  no  such  bhing  as  "joint  family  pro- 
perty" among  at  Mahomedaus  and  in  the  ab- 
sence of  any  allegation  much  less  proof  that 
According  to  an  immemorial  custom  the  par- 
ties had  adopted  the  principles  of  Hindu  Law 
the  Court  IB  bound  to  apply  the  principles  of 
Mahomedan  Law  in  determining  the  claim 
jor  partition  -  .1.  I.  R.  1922  Sind  41  and  3H 
Mad.  109!),  Rel.  on.  [P  214  G  2] 

(b)  Mahomedan    Law — Manager    of  joint 
property  acquiring  new  property  in  hii  own 
name  —  Such   property  cannot  be  joint  unless 
there  is   an  agreement  between     himielf  and 
other  co-owners, 

A  Sunni  Mahomed  .in  died  leaving  three 
sons  and  one  daughter.  The  oldest  son  conti- 
n  led  to  manage  the  joint  property  and  his 
name  was  recorded  in  the  Record-of-Bighta  as 
the  manager  of  joint  property.  Subsequently 
be  acquired  new  property  in  his  own  name 
:i3d  in  the  name  of  hia  son,  All  the  members 
of  the  family  lived  and  messed  together.  The 
manager  died  leaving  his  one  brother,  sister 
and  aons. 

Held  that  in  order  to  succeed  in  getting 
a  share  of  the  properties  subsequently  ac- 
quired by  tho  manager  in  his  own  name 
it  was  incumbent  on  the  ether  co-owner?  to 
have  averred  and  strictly  proved  that  now 
properties  were  acquired  and  possessed  by  the 
manager  either  under  an  express  or  implied 
agreement  on  behalf  of  himself  and  other  co- 
heirs and  that  he  had  agreed  to  account  for 
them  in  respect  thereof.  The  mere  fact  that 
the  parties  lived  and  messed  together  was 
not  a  necessary  evidence  of  such  implied 
agreement  as  in  Hindu  Law  :  38  Mad.  1099 
and  A.  J.  R.  1922  Sind  41,  Ref.  [P  214  C  2] 

(c)  Advene    possession— Co-owner'i    pos- 
session   is  not    adverse    unless    there  is    dis- 
claimer  by  open   assertion  of    hostile  title — 
Entry   in  revenue    papers  or    non-enjoyment 
of  produce  is  insufficient. 

Tn  order  that  possession  of  one  co-owner 
may  be  adverse  to  the  other,  there  must  be  on 
the  part  of  the  oo-owner  setting  up  adverse 
possession  a  disclaimer  of  the  other's  right 
ty  an  open  and  unequivocal  assertion  of  a 
hostile  title.  More  entry  of  name  in  the 
levenue  registers  is  Insufficient,  and  mere  en- 
;;oyment  of  the  produce  is  equally  insuffi- 
cient :  A  I.  R.  1928  Mad.  652  ;  A  I.  R.  1928 
Jiang,  05  and  A.  I.  R.  1921  Sind  177,  Eel.  on. 

[P  215  0  9] 


'.  IDRIS  (Rupohand,  A.  J.  C.)          192> 

(d)  Evidence    Act,    S.   101  —  Burden    oF 
proof— Co-owner    alleging  breach  of    trust- 
against  another  co-owner — Burden    of  proof 
lies  on  co-owner  alleging— Trust  Act,    S.  90. 

Where  a  oo-owner  of  property  wants  to  take 
action  against  other  oo-owner  for  breach  of 
trust  under  S.  90,  Trust  Act,  ib  is  incumbent 
on  him  to  allege  and  piwve  as  A  fact  that  the 
other  co-owner  by  availing  himself  of  the 
position  of  a  co-owner  had  gained  an  advant- 
age in  derogation  of  his  rights  :  A.  I.  R.  1916 
P.  C  227,  Ref.  [P  215  0  2] 

(e)  Bombay      Land      Revenue    Code     (ar- 
amended  by  Act  6  of  1901),  S.  56— Effect  of 
amendment     on      the    grant    of    fallow-for- 
feited    land    to   co-owner — Such     grant     it» 
personal. 

The  grant  of  fallow-forefeited  land  to  only 
one  of  several  co-owners  of  join  property  sub- 
sequent to  1901  is  in  the  absence  of  any  other 
circumstance  a  grant  to  him  personally  and 
this  is  more  so  in  survey  numbers  granted 
on  restricted  tenure  [P  215  0  2] 

T.  G.  Elphinston — for  Appellants. 

Gopaldas  Jhamatmal  and  Tahilram 
Mamram — for  Respondents. 

Rupchand,    A.   J.    C. — This  appeal 
arises    out  of    a  suit  filed    by    plaintiff- 
respondent    1  for   partition  of    property. 
The  following  tabular  statement    shows- 
the  relationship  of  the  parties  : 

(For  tabular  statement  see  p.  213.) 

The  plaintiff  instituted  this  suit  in  the- 
first  instance  only  against  defendants  1 
to  5  claiming  one-third  share  in  the  pro- 
perty left  by  Haji  Mahomed,  that  sub- 
sequently acquired  by  Haji  Umer  in  his 
own  name  and  in  the  name  of  his  son 
Abdul  Rahman  defendant  1.  He  ignored 
all  the  family  relatives  and  based  his 
claim  for  his  share  in  all  the  property 
which  Haji  Umer  died  possessed  of  on 
the  allegations  contained  in  paras.  4  and 
6  of  the  plaint  which  are  as  follows  : 

"4.  That  these  properties  continued  joint 
and  undivided  in  the  hands  of  the  plaintiff 
and  his  brothers  and  as  Haji  Umer  father 
of  defendants  1  to  4  was  the  eldest  mem- 
ber of  the  family,  the  agricultural  land 
was  entered  in  his  name  in  the  Record  - 
of-Rights  but,  the  plaintiff,  Haji  Umer  and 
Ali  Ouhar  all  remained  in  joint  occupation  of 
the  land,  and  used  to  get  it  cultivated  and 
enjoyed  its  produce. " 

"G.  That  after  the  death  of  AH  Guhar  the 
plaintiff  and  Haji  Umer  deceased  continued 
in  joint  -occupation  of  the  land  and  on  the 
strength  of  that  land  took  some  land  Irom  the 
Government  and  also  purchased  some  land 
from  the  produoe  thereof.  As  Haji  Umer  was- 
the  eldest  member  of  the  family  he  got  his 
and  his  eldest  son  Abdul  Rahman's  name 
entered  in  the  khata,  but  all  the  land  conti- 
nued joint  and  undivided  property  and  all 
the  parties  continued  to  have  it  cultivated 
and  jointly  enjoyed  the  produoe  of  it,  and 
they  continued  joint  in  food,  messing  and  es- 
tate up  to  this  day." 
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Defendants  1  to  5  pleaded  that  there 
-was  a  partition  between  the  sons  of  Haji 
Mahomed  shortly  after  his  death,  that 
the  parties  have  been  separate  in  every 
way  except  that  after  the  death  of  Ali 
Guhar,  Haji  Uiner  had  brought  up 
Hidayutallah  as  his  son,  that  the  plain- 
tiff's claim  to  such  property  as  was  left 
undivided  was  statute  barred,  that  the 
plaintiff  had  no  claim  whatsoever  to  the 
property  subsequently  acquired  by  Haji 
Umer  and  defendant  1,  and  that  the  mem- 
bers of  the  family  were  necessary  parties 
to  the  suit.  In  consequence  of  the  last 
plea  defendants  6  to  12  were  joined  as 
parties  to  the  suit.  They  have  supported 
defendants  1  to  5. 

The  property  which  Haji  Umer  died 
possessed  of  consists  of  the  following  : 


tiff  for  partition  and  possession  of  that 
share  in  all  the  aforesaid  properties.  It 
is  against  that  decree  that,  defendant  a  1 
to  5  have  come  to  us  in  appeal.  Now, 
with  regard  to  the  question  whether 
there  was  a,  partition  between  the  plain- 
tiff and  defendants  1  to  5  after  the  death 
Haji  Timer,  Mr.  Elphinston  has  frankly 
admitted  that  there  is  no  sufficient  evi- 
dence to  prove  it.  We  accordingly  ac- 
cept the  finding  of  the  lower  Court  011 
that  point.  With  regard  to  the  rest  of 
the  case,  we  are  afraid  we  cannot  accept 
the  finding  of  the  learned  Judge  below  ax- 
oept  in  respect  of  item  3,  nor  can  wo 
accept  the  reasoning  on  which  he  HAS 
proceeded. 

Though  at  one  place  the  learned  Judge 
has  observed    that  the  expression    "join 


Ha]l  Mohamad  (Died  1885.) 


I  I 

Mb.  Basikabun        Haji  Umer 
(widow)  (son) 

Deft.  8.          died  10  months 
before  suit. 


Mb.  Bhaul 
(widow) 
Deft,  7. 


Ah  Gohar 

(son) 

died  20  years 

before  suit. 
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Abdul 
Rahman 

(son) 
Deft.  1. 


Abdul    Raaul 

(son) 
Deft.  2. 


Hidayutallah 

(son)  Deft.  5. 

married  to 

defendant  9. 
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Abdul 

Rahim 

(son) 

Deft.  3. 


Abdul   Ahm 

(son) 
Deft.  4. 


Mb    AsiaL 

(daughter) 

Deft.  9. 


Minors. 


i  "i 

Idris  Jaiiat 

(son)  (Daughter) 

Plff.  Daft.  P. 


Mt.  Rahima 
Defendant  1'2. 


I  I 

Mt.  Rajbai     Mt. 
(daughter)  bai 

Deft.  10.        (daughter) 
Deft.  11. 

L    ...    __ 

Minors, 
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(i)  Agricultural  lands  and  building  sites 
purchased  by  him  in  his  own  name  and  in 
the  name  of  defendant  1  ; 

(ii)  Oash  about  Us.  30,000  lad  other  move- 
able  property  of  considerable  value  : 

(in)  Agricultural  lands  which  have  conti- 
nued in  his  possession  from  the  days  of  Haji 
Mahomed  ; 

(IT)  Agricultural  lands  whioh  were  fallow- 
forfeited  and  regranted  to  him  , 

(v)  Agricultural  lands  which  formed  the 
frontage  of  Haji  Mahomed's  lands  and  were 
granted  to  him  ; 

(vi)  Alluvial  lands  granted  to  him  in  lieu 
of  certain  katoha  lands  held  by  Haji  Maho- 
med on  a  temporary  lease  which  had  been 
eroded  by  the  river. 

The  learned  Judge  below  upheld  the 
contentions  of  the  plaintiff  except  as  to 
his  share  in  the  property.  He  held  that 
the  proper  legal  share  which  the  plain- 
tiff was  entitled  to  was  not  one-third  but 
2/7th  only  and  accordingly  passed  a 
preliminary  decree  in  favour  of  the  plain- 


family,"  "joiab  messing"  and  "joint  resi- 
dence" freely  used  by  the  witnesses  in 
their  evidence  cannot  be  accepted  in  the 
sense  iu  whioh  they  are  understood  under 
the  Hindu  Law,  he  has  fallen  into  a  very 
patent  error  in  holding  that  as  on  the 
death  of  Haji  Mahomed  the  property  he 
died  possessed  of  was  entered  in  the 
revenue  records  in  the  name  of  Haji 
Umer  as  manager  of  the  family  and  as 
Haji  Umer  had  obtained  possession  there- 
of in  his  capacity  as  manager  and  had  uot 
renounced  his  managership  up  to  his 
deith,  all  the  property  which  he  lied 
possessed  of  must  be  deemed  to  have 
been  acquired  and  possessed  by  him  on 
behalf  of  himself  and  the  other  heirs  of 
Haji  Mahomed.  The  learned  Judge  has 
not  applied  his  mind  to  the  claim  of  the 
plaintiff  in  respect  of  each  item  of  the 
property  in  dispute  separately  In  deal- 
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ing  with  items  1  and  2  he  has  assumed 
that  Haji  Umor  acted  as  the  agent  of  his 
coheirs  merely  and  solely  because  he 
gofc  possession  of  the  lands  on  the  death 
of  Haji  Mahomed  and  got  them  transfer- 
red in  his  own  name  in  the  revenue  re- 
cords as  representing  them,  and  has  ob- 
served as  follows  : 

"If  we  once  accept  the  position  that 
throughout  the  various  transactions  Ha]i 
Umer  acted  as  tho  agent  of  the  plaintiff,  as  I 
have  done,  it  is  obvious  that  plaintiff  will  be 
entitled  to  a  share  in  all  such  acquisitions 
whether  in  the  name  of  Umer  or  his  son.  For, 
admittedly  he  handled  all  the  income  and  no 
independent  source  to  provide  him  with  funds, 
hag  been  proved  in  the  case.  It  is  contended 
that  even  as  a  manager,  Haji  Umer  aa  a  co- 
owner  was  not  a  trustee  for  the  rest  of  the 
family  and  therefore  all  the  property. acquired 
by  him  which  was  not  original  ancestral  pro- 
perty should  not  be  hold  to  have  been  so  ac- 
quired for  tho  benefit  of  the  family.  It  is 
pointed  out  that  he  used  to  take  up  contracts 
and  acquired  wealth  to  which  the  family 
would  not  be  entitled.  The  position  that  a 
manager  is  not  a  trustee  for  the  other  mem- 
bers of  tho  family  who  constitute  him  as  such, 
may  be  conceded  to  the  extent  that  he  would 
not  be  called  upon  to  render  a  strict  account 

of  the  income  and  the  expenditure The 

fact  of  Umor's  taking  up  some  contracts  may 
be  held  established  but  the  more  important 
point  with  regard  to  this  is  whether  he 
gained  or  lost  upon  such  contracts.  That 
point  haa  not  beon  handled  and  tho  burden  of 
proving  gain  lay  on  the  defendants.  That 
burden  has  not  been  discharged.  That  being 
so,  the  only  reasonable  inference  that  can  bo 
raised  is  that  the  acquisitions  were  with  com- 
mon funds  from  the  profits  of  the  lands  ori- 
ginally held  and  the  plaintiff  would  be  en- 
titled to  share  in  such  acquisitions." 

In  our  opinion  this  is  applying  the 
principles  of  Hindu  Law  with  a  venge- 
ance. Even  according  to  the  Mitakshara 
Law  the  plaintiff  would  have  been  called 
upon  to  give  prima  facie  proof  that  the 
property  acquired  by  Haji  Umer  was 
joint  family  property  although  the  plain- 
tiff might  have  in  that  caso  been  able  to 
discharge  the  burden  by  proving  that 
Haji  Urner  was  the  manager  of  the  joint 
family  and  possessed  a  ruoleus  from 
which  he  could  have  acquired  that  pro- 
perty. The  plaintiff  was  fully  alive  to 
the  necessity  on  his  part  to  prove  that 
there  was  a  nucleus  of  the  joint  property 
in  the  possession  of  Haji  Umer  from 
which  he  could  have  made  his  subse- 
quent acquisition.  He  accordingly  stated 
in  the  plaint  that  the  deceased  had  left 
moveable  property  and  cattle  of  conside- 
rable value  He,!  however,  failed  to 
establish  it  and  the  income,  if  any,  out  of 


agricultural  lands  was   in    no  way  suffi- 
cient to   warrant    the   inference   that  it 
formed    a    nucleus    of    the    subsequent 
acquisitions  by  Haji   Umer.     But   apart 
from  this,   the  learned   Judge  was  not 
dealing  with  the  case  of  a  Hindu  family. 
He  was  dealing  with  the  case  of  a  Maho-i 
medan   family   pure   and  simple,     There! 
is  no   such  thing  as     "joint   family  pro- 
perty"  amongst  them.   Mohideen  Bibi  v. 
Hear    Saheb(l)     And    in  the  absence  of 
any  allegation  much   less  proof  that  ao 
cording   to  an    immemorial    custom  the 
parties    had    adopted    the   principles    of 
Hindu    Law,    the     learned     Judge     was 
bound  to  apply   the   principles  of  Maho- 
med an  Law  in   determining  the  claim  of 
the   plaintiff:    Vazir  v.  DwarkaMal  (2).] 
No   question   could     therefore     possibly 
arise    that  ifcema    1  and  2    were  acquired 
and  possessed  by  Haji  Umer  on  behalf  of 
all  the  heirs 

Apart    from    the   fact    that    there  was 
no  proof  that    Haji  Umer  possessed  emo- 
luments accruing  from   the  lands  of  Haji 
Mahomed     sufficient    to     acquire   items 
1  and  2,    he  could   not    be   said  to  have 
held   such   emoluments  as    the   agent  of 
his   coheirs   or    to    have  purchased  from 
such     emoluments     properties   as    their 
agent.     In   order  to  succeed  'in  getting  a 
share  of    the  immovable    properties  sub-j 
sequently  acquired  by  Haji  Umer  and  the 
cash  and  moveable  property  he  died  pos- 
sessed of,  it  was  incumbent  on  the  plain-, 
tiff  to  have   averred  and   strictly   proved 
that  such  properties    were    acquired  and 
possessed  by   Haji  Umer  either  under  an 
express   or   implied  agreement  on  behalf 
of  himself  and  the  plaintiff  and  other  GO 
heirs,  and  that   he  had  agreed  to  account 
to  them  in  respect  thereof.     The  learned 
pleader   asked    us    to  read  para.  6  of  the 
plaint   in    a   manner  as   to  show  that  an 
implied  agreement    was  pleaded  by  him, 
and  has  argued  that   there  is  evidence  in 
support  of   it.     We    have   gone  through 
the  evidence   very  carefully  and  we  can- 
not  find  anything  in    it    to  suggest  that 
any  implied  agreement  was  either  set  up 
or  proved       All    that    we   have  from  the, 
witnesses  on  behalf   of  the  plaintiff  is  a 
general  statement   that  the  parties  lived; 
and    messed    together,   and   that   all  the 
properties    were    joint,    that    is   to  say, 
evidence   which   might  fairly  have  been 

~"(1)~[1915J  33  Mad.  1099=32  I.  C.  1002. 
(2)  A.   I.   R,   1922   Sind  41=16  8.   L,  B,  133. 
(F.B.). 
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given  in  support  of  a  case  of  parties  go- 
verned by  Hiiidu  Law.  Furthermore 
the  evidence  adduced  on  behalf  of  the 
plaintiff  is  not  convinoing.  It  is  too 
vague  in  its  nature  and  is  of  persons  who 
are  deeply  interested  in  the  plaintiff. 
On  the  other  hand,  the  evidence  adduced 
by  the  defendant  is  more  reliable  and 
consists  of  respectable  men,  one  of  whom 
was  Mr.  Shersing,  a  Deputy  Collector 
fork  number  of  years  in  the  district 
where  the  lands  were  situated.  It  is 
clear  from  his  evidence  that  he  was 
given  to  understand  by  the  plaintiff  him- 
self that  he  had  been  living  separately 
from  Haji  Umer  for  a  number  of  years 
before  his  death.  There  is  also  abun- 
dant evidence  to  prove  conclusively  that 
the  plaintiff  and  Haji  Umer  had  indepen- 
dent business  each  on  his  own  account, 
Haji  tUmer  taking  up  fish  and  forest  con- 
tracts and  agricultural  leases  on  his  own 
account,  maintaining  a  separate  banking 
account  of  his  own  in  which  he  had  such 
a  large  sum  of  money  as  Ks.  30,000  and 
keeping  separate  accounts  with  diverse 
people  in  his  own  name  and  that  the 
plaintiff  took  some  small  petty  contracts 
on  his  own  account,  maintained  separate 
accounts  with  Banias  and  lived  more  or 
less  a  poor  life  and  at  times  worked  as  a 
hari. 

On  the  evidence  we  have  no  doubt  that 
for  a  number  of  years  the  plaintiff  had 
been  excluded  from  the  enjoyment  of  his 
ancestral  lands.  The  plaintiff's  case 
therefore  both  on  the  allegations  as  con- 
tained in  para.  6  of  the  plaint  as  also  on 
the  further  ground,  assuming  that  it  had 
been  alleged  that  there  was  an  express 
or  implied  agreement  between  the  par- 
ties iu  respect  of  subsequent  acquisitions 
must  fail.  We  accordingly  hold  that  the 
plaintiff  has  no  claim  whatsoever  either 
to  the  cash  of  Rs.  30.000  or  the  other 
moveable  property  left  by  Haji  Umer  de- 
ceased or  the  lands  purchased  by  him  in 
his  own  name  or  in  the  name  of  his  son. 
The  plaintiff's  case  in  respect  of  all  these 
properties  therefore  fails.  With  regard  to 
the  lands  which  were  originally  owned  by 
Haji  Mahomed  and  continued  to  be  in  the 
possession  of  Haji  Umer  up  to  his  death, 
the  case  of  the  plaintiff  stands  on  a  dif- 
ferent footing.  He  and  Haji  Umer  were 
co-owners  thereof  and  the  defendants 
had  to  prove  that  the  plaintiff  had  lost 
his  rights  therein  by  adverse  posses- 
sion. Now,  it  is  well  settled  that  in 


order  that  possession  of  one  co-owner 
may  be  adverse  to  the  other,  there  must 
be  on  the  part  of  the  co-owner  setting 
up  adverse  possession  a  disclaimer  of  the 
other's  right  by  an  opf n  and  unequivo- 
cal assertion  of  a  hostile  title  :  A.  I 
B.  1928  Madras  p.  652  ;  mere  entry  of 
name  in  the  revenue  registers  being  in- 
sufficient :  Than  Qyaung  v.  Ma  Lun 
Baw  (3)  and  mere  non-enjoyment  of  the 
produce  being  equally  insufficient  :  Mt. 
Dhaghari  v.  Mt.  Khatun  (4)  In  the 
present  case  not  only  theie 'is  no  evi- 
dence of  a  disclaimer  of  the  title  of  the 
plaintiff,  but  we  have  a  clear  ad- 
mission contained  in  Exs.  189  to  192 
suits  filed  by  Haji  Umer  in  the  year  1904 
and  1912  that  the  plaintiff  was  a  co- 
owner  with  him  in  certain  survey  num- 
bers which  had  been  inherited  by  them 
and  some  of  those  surveyjnumbers  are  the 
subject  matter  of  the  present  suit.  The 
present  suit  was  filed  in  1921.  No  ques- 
tion can  therefore  possibly  arise  that 
Haji  'Umer  had  acquired  an  exclusive 
title  to  them  by  adverse  possession.  The 
plaintiff  is  therefore  entitled  to  a  share 
therein. 

The  burden  of  proving  his  claim  to 
items  4  to  6  was  equally  on  the 
plaintiff  and  he  has* failed  to  discharge  it. 
S.  56,  Bombay  Land  Revenue  Code  as 
amended  by  Act  6  of  1901  has  placed 
fallow  forfeited  lands  disposed  of  (a)  by 
sale  on  account  of  the  defaulter,  (b)  by 
restoration  to  him  of  the  said  lands,  (o) 
By  grant  to  strangers,  and  (d)  by  re- 
servation as  Government  waste  lands  on 
the  same  level.  The  grant  of  fallow  for- 
feited land  to  Haji  Umer  subsequent  to 
1901  was,  in  the  absence  of  any  other 
circumstance,  a  grant  to  him  personally, 
and  this  was  the  more  so  in  the  case  of 
survey  numbers  granted  to  him  on  res- 
tricted tenure.  In  order  to  attract  the 
applicability  of  3.  90,  Trust  Act,  ft  was 
incumbent  on  the  plaintiff  to  allege  and 
prove  as  a  fact  that  Haji  Umer  by  avail- 
ing himself  of  the  position  of  a  co-owner 
had  gained  an  advantage  in  derogation 
of  the  rights  of  the  plaintiff.  If  Haji 
Umer  had  intentionally  allowed  the 
survey  numbers  to  be  forfeited  in  order 
to  obtain  a  grant  from  Government  jn 
his  own  name  it  would  have  been  another 
matter.  In  that  case,  probably  on  the 

(3)  A.  I.  B.  1928  Rang.  95. 
4)   A.  I.  B.  1922  Sind  177=16  B.  L.  B.  25. 


216  Sind 


ABDUL  RAHMAN  v.  HAJI  MD.  IDRIS  (Rupohand,  A.  J.  0.)        1929 


strength  of  the^deoision  in  Deo  Nandan 
Prasad  v.  Janki  Singh  (5)  the  plaintiff 
might  have  succeeded  in  getting  a  share 
therein.  Bat  that  is  not  the  case  here. 
On  the  other  hanA,  if  the  plaintiff's  oase 
was  that  Haji  timer  had,  as  a  matter  of 
fact,  applied  for  grant  of  fallow  forfeited 
survey  numbers  on  behalf  of  himself  and 
on  behalf  of  his  oosharers  it  was  in- 
cumbent on  the  plaintiff  to  place  on 
racord  sufficient  materials  to  prove  that 
oase.  All  that  we  nave  on  the  record  are: 
(a)  the  ijazatnamas  granted  by  Govern- 
ment, (b)  the  kabuliats  executed  by  Haji 
Umer  in  favour  of  Government,  and  (o) 
certain  entries  in  the  revenue  records 
prior  to  1914  which  contain  in  the 
words  "mukhyakhatedar." 

Now,  the  ijazafcnamas  are  clearly  made 
out  in  tbe  name  of  Ha]i    Umer  and    do 
not  help    the   plaintiff.      The   kabuliats 
are  on  a  printed  form    which    a   grantee 
is    required    to  execute      whether     the 
grant  be    made  to  him  in   his   personal 
-capacity  or    on    behalf   of   himself    and- 
others    The  same  form  is  required   to  be 
•executed    by    a    manager    of    a    Hindu 
joint  family  in  his  capacity  as    such  and 
a  non-Hindu.     It  is  for  the  protection  of 
Government  and    purports  to  bind    the 
.grantee  and  his  present    and  iubure   oo- 
ocoupants     to  pay    Government  assess- 
ment and  to  be    bound  by  the   terms   of 
of  the  grant.     No   inference    can   there- 
fore be  drawn  one  way  or    the   other    in 
consequence     of  the     kabuliats   having 
'been  executed    by    Haji   Umer   that    he 
obtained  the  grants  on    behalf   of    him- 
self and  the    plaintiff.     The   entries   in 
the  revenue  registers  showing  the    name 
of  Haji    Umer   all    appear    in    registers 
maintained  by  Government  prior  to  1914 
that  is  prior  to    the   amendment   of    3. 
135,  Bombay  Land    Revenue    Code.     In 
the  new  register  kept   after   1914,   Haji 
Timer     is    shown    as    the  sole  khatedar. 
The  tapedar  has  explained    that   the  ex- 
pression "mukhya    khatedar"    was    after 
that 'date  confined  to  entries  relating    to 
lands  possessed  by  members   of   a    joint 
Hindu  family  and    that   in   the  case  of 
non-Hindus   the  names   of    all    the   co- 
occupants  in  each   survey   number    were 
maintained  in  the   registers.  The  entries 
•exhibited  by  the  plaintiff  do  not    there- 
fore help  him. 

The  learned    pleader   has   stated    that 

(5)  A.  I.  R.  191G  P,  C.  227  =  44    Oal.    573=»44 
I.  A.  80  (P.  0.). 


the  plaintiff  was  'not  in  a  position  to 
adduce  further  evidence  as  tbe  applioa-i 
tions  alleged  to  have  been  made  by  Haji 
Umer  are  said  to  have  been  destroyed. 
But  if  the  plaintiff  has  delayed  in  bring- 
ing his  case  to  Court,  he  has  to  thank 
himself  for  this  evidence  not  being  forth- 
coming, Under  the  circumstances!  we 
are  afraid  we  cannot  allow  the  plaintiff 
a  share  in  any  of  the  fallow  forfeited 
lands  which  have  been  regranted  subse- 
quent to  1901.  The  case  of  the  plaintiff 
with  regard  to  mo  hag  and  alluvial  lands 
granted  in  lieu  of  eroded  lands  is  still 
weaker.  None  of  the  co-owners  had  any 
right  to  mohag  lands  being  granted  to 
them.  Assuming  that  certain  mohag 
lands  were  granted  to  Haji  Umer,  they 
were  granted  to  him  in  his  own  right 
and  not  in  his  right  as  co-owner  of  the 
lands  possessed  by  him.  It  is  also  clear 
from  the  evidence  that  the  katchu.  lands 
were  held  on  a  temporary  leo.se  and  if 
such  lands  were  eroded  no  presumption 
can  arise  that  other  lands  which  were 
granted  on  similar  temporary  leases 
were  granted  by  Government  to  Haji 
Umer  in  lieu  of  the  eroded  lands  The 
plaintiff's  case  therefore  fails  in  respect 
of  the  property  in  suit  except  in  respect 
of  lands  possessed  by  Haji  Mahomed  and 
lands  fallow  forfeited  and  regranting 
prior  to  1901  and  which  have  continue! 
to  remain  in  the  possession  of  Haji 
Umer. 

We  therefore  vary  the  decree  of  tbe 
lower  Court  and  pass  a  preliminary  de- 
cree in  favour  of  the  plaintiff  only  in 
respect  of  those  lands  In  view  of  the 
above  finding,  the  parties  have  put  in 
the  following  consent  application  show- 
ing what  survey  numbers  have  to  be 
partitioned  between  the  parties  and 
there  will  be  a  decree  accordingly  : 

The  following  survey  Noa.  to  be  partitioned. 
All  are  in  Dab  Shahpur  :  8,  NOB.  3,  4,  48, 
49,50,90.94,  95  and  160," 

"If  S.  No.  25,  Deh  Shahpur,  has  baen  in  the 
possession  of  Haji  Umer  and  the  defendants 
after  him  since  the  death  of  Haji  Mahomed 
or  if  this  B.  No.  waa  fallow  forfeited  and  re- 
granted  before  5th  October  1901,  and  haa 
been  fn  the  like  possession  ever  since,  and 
still  in  possession  of  the  defendants,  this 
number  also  should  be  partitioned. " 

"In  addition  to  the  above,  the  S.  NOB.  in 
suit  in  Debs  Kabjo  Kbarijani  and  Savri  are 
to  be  partitioned  and  no  others." 

The  plaintiff  will  also  be  entitled  to 
mesne  profits  on  his  share  in  the  above 
lands  from  the  date  of  suit  till  parti- 
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tion,  but  he  will  have  to  account  for  the 
allowance  which  he  has  received  undo 
the  order  of  this  Court  pending  the  dis- 
posal of  this  appeal  from  the  other  side. 

In  the  end  Mr.  Gopaldas  has  con- 
tended that  as  pending  the  appeal  one 
of  the  sisters  bias  died  and  as  the  plain- 
tiff is  her  sole  iegaf  representative,  he 
should  also  get  her  share.  On  the  other 
hand.  Mr.  Elphinston  has  contended 
that  a  deed  of  gift  was  executed  by  the 
sister  in  favour  of  defendant  1,  and  that 
therefore  the  plaintiff  has  no  claim  to 
her  share.  We  are  afraid  we  cannot  go 
into  this  question  at  tbis  stage  but  we 
leave  it  open  to  the  trial  Court  to  ad- 
judicate upon  these  adverse  claims  on  a 
proper  application  being  made  in  that 
behalf.  With  regard  to  costs,  we  think 
that  taking  into  consideration  the  fact 
that  the  plaintiff  has  succeeded  only  in 
a  very  small  part  of  the  claim  put  for- 
ward by  him  he  should  bear  his  own 
costs  and  in  addition  thereto  bear  half 
the  costs  of  the  other  throughout 

M.N./R  K.  Decree  modified. 


*  A.  I.  R.  1929  Sind  217 

BARLEE,  J.  C.  AND  KALUMAL,  A.  J.  C. 

Thakurdas  and  another — Appellants. 

v. 

Topandas  and  others— Respondents. 
First  Appeal  No.  17  of   1926,    Decided 
on  29th  July  1929. 

*  (a)  Transfer  of  Property  Act,  S.  3— At- 
tettation  of  witnesses— Writer  of  mortgage- 
deed  and  Sub- Registrar  are  attesting  wit- 
nesses—Transfer  of  Property  Act,  S.  59. 

The  writer  of  a  mortgage-deed,  who  deposes 
that  after  he  had  written  the  document,  the 
executant  admitted  the  contents  of  the  deed 
and  signed  it,  and  the  Sub- Registrar  who  au- 
thenticates the  mortgage-deed  after  the  exe- 
.cutant  haa  acknowledged  his  signature,  are 
both,  for  the  purpose  of  proving  a  document 
attesting  witnesses  within  the  meaning  3.  3. 
4.  J.  R.  1921  Gal  208,  Rel.  u».  [P  218  G  1] 

(b)  Hindu  Law — Joint  family  business — 
Business  started  by  Hindu  manager  is  not 
Ancestral  business— Use  of  minor's  share  in 
irade  cannot  make  minor  a  partner. 

A  business  started  by  a  Hindu  manager  of 
a  coparcenary  is  not  an  ancestral  -business  in 
which  his  minor  sons  are  interested,  even  If 
it  be  started  out  of  ancestral  funds,  The 
trade  must  ba  ancestral  or  at  any  rate  it  must 
be  a  trade  in  which  all  the  members  of  B 
joint  family  have  interest;  merely  by  using  a 
minor's  shard  in  trade  a  father  or  other  mana- 
ger cannot  make  the  minor  a  partner  and  lia- 
ble for  trade  debts:  Si  Bom.  72,  Rel.  on. 

[P  219  0  1,  2] 


Dipchani  Chandumal  •/"  for  Appel- 
lants. 

Tolasing  K.  Advani  and  Kimatrai 
Bkojraj—lor  Respondents. 

Judgment.— The  plaintiff-appellants 
sued  to  recover  Es.  6,861-14-0.  which 
they  claimed  WAS  due  to  them  from  de- 
fendants-respondents 1  and  2  on  a  mort- 
gage executed  by  defendant  1  for  himself 
and  his  minor  son  defendant  2  in  favour 
of  Jhimandas  defendant  9,  the  mort- 
gage having  been  legally  transferred  to 
them  the  plaintiffs  by  the  original  mort- 
gagee. 

Defendant  1  raised  several  pleas  prin- 
cipally that  the  mortgage-deed  had  nob 
been  executed  for  the  benefit  of  his 
family  Defendant  2  who  was  repre- 
sented by  the  Nazirof  the  Court  as  guar- 
dian ad  litem,  pleaded  that  his  father 
defendant  1  had  no  right  to  mortgage 
his  share  in  the  ancestral  properties, 
that  tho  money  had  been  borrowed  for 
hazardous  speculations,  and  that  the 
allege!  debt  was  not  an  antecedent  debt 
He  pleaded  ignorance  of  the  mortgage. 

The  principal  issues  with  which  we 
are  now  concerned  were  Nos.  5  and  6. 

The  learned  First  Class  Sub-Judge  has 
held  on  issue  5  that  it  has  not  been  proved 
that  defendant  1  executed  the  mortgage  in 
suit,  and  on  issue  8  that  the  defendant  2 
is  not  liable  for  the  amount  in  suit.  He 
has  hold  that  defendant  1  is  personally 
liable  for  the  debt,  and  has  made  a.  per- 
sonal decree  against  him  for  the  amount 
claimed  with  costs  and  interest. 

In  appeal  the  first  question  we  have  to 
decide  is  embodied  in  issue  5  of  the  lower 
Court  and  the  question  raised  in  this 
issue  is  whether  the  document  in  suit 
created  a  mortgage,  that  is  to  say,  was  it 
signed  by  defendant  1  and  attested  as  re- 
quired by  S.  59,  T.  P.  Act.  S.  59,  T.  P. 
Act,  requires  the  attestation  of  two 
witnesses  and  the  learned  Sub-Judge 
following  the  Privy  Council  case  of 
Shamu  Patter  v.  Abdul  Kadir  (l), 
rightly  decided  that  the  attestation  of  a 
mortgage-deed  within  the  meaning  of  the 
section  must  be  made  by  the  witnesses 
signing  their  names  after  seeing  the  ac- 
tual execution, 

In  this  case  the  evidence    is  that  they 

signed  without  seeing  the  execution  and 

accordingly   he   has   held    that  the  deed 

did   not    aanuat    to   a   morbgaga.     But, 

^(1)  L1912J  3ft  Mai.  6J7=ltt  I.  0.  2MJ=39  i.A. 

918  (P.O.). 
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since  he  decided  the  point,  the  law  has 
been  changed  by  Acts  27  of  1926  and  10 
of  1927,  which  provide  that  "attested  " 
means  and  shall  be  deemed  always  to 
have  meant  attested  by  two  or  more  wit- 
nesses each  of  wEom  has  seen  the  execu- 
tant sign  or  has  received  from  him  a  per- 
sonal acknowledgement  of  his  signature, 
but  it  shall  not  be  necessary  that  more 
than  one  of  the  witnesses  shall  have 
been  present  at  the  same  time. 

Thus  it  must  be  shown  that  there  has 
been-attestation  by  two  witnesses,  and  the 
mode  of  proof  varies.  Against  an  execu- 
tant nothing  is  required  except  his  ad- 
mission. Against  other  parties  one  of 
the  attesting  witnesses  must  be  called 
and  examined  unless  (a)  the  document  be 
registered  and  (b)  execution  not  specifi- 
cally claimed.  This  is  the  effect  of  S.  68, 
Evidence  Act,  as  amended  by  Act  31  of 
1926.  In  other  cases  the  execution  can 
be  proved  by  any  legal  evidence.  In  the 
present  case  the  document  is  registered, 
it  purports  to  have  been  attested  by  two 
witnesses  and  there  has  been  no  spe- 
cific denial  of  execution,  so  all  that  we 
have  to  see  is  whether  in  the  circum- 
stances of  the  case  it  is  proved  that  To- 
pandas executed  it  and  acknowleged  his 
signature  to  the  attesting  witnesses.  The 
evidence  consists  of  the  depositions  of 
the  writer  and  of  one  attesting  witness 
Manghumal.  The  former  has  deposed 
that  after  he  had  written  the  document 
Top  and  as,  defendant,  admitted  the  con- 
tents and  signed  it,  and  that  the  attest- 
ing witnesses  were  called  later.  Man- 
ghumal says  that  he  attested  at  the  ins- 
tance of  defendant  1. 

This  appears   to   us    to   be  sufficient. 
After  so  many  years  it  cannot  be  expect- 
ed that  Manghumal  could  remember  the 
exact   words   used,    but   his   impression 
was  that   Topandas   asked  him    to  attest 
his  signature,    and    that   amounted    to  a 
personal  acknowledgement,  especially  as 
we  know  independently  from  the  writer 
that  it  was  his   signature.     Half  the  re- 
quirements of  S.  59  are  thus  satisfied,  and 
the  other  half  are  satisfied  by  the  writer's 
signature  on   the  document;  for  though 
he  signed  as  writer  and  not  as  a  witness 
he  was  in  fact  a  witness  of  the  execution. 
This  is  the  view    taken   by  the  Calcutta 
High  Court  in  Jag  anna  th  Khan  v.  Baj. 
rang  Das  (2).     The  Allahabad  and  Patna 
Courts  have  taken  a  different  view,  but 
"(aTA.  1^  1921  Oal.  208=48  Qal.  861. 


with  respect  we  think  that  the  Calcutta 
view  is  sound  and  equitable.  In  any  oa.se 
the  document  bears  also  the  signature  ol 
the  Sub-Registrar  made  at  the  time  of 
registration  and  this  also  satisfies  the 
requirements  of  the  present  law,  for  ii 
the  executant  was  the  man  who  acknow- 
ledged the  signature  before  him  the 
Sub-Registrar  was  an  attesting  witness 
On  this  point  I  think  that  the  evidence 
of  the  executant  himself  is  sufficient,  He 
has  deposed  that  he  went  before  the  Sub- 
Registrar  and  there  can  be  no  doubt  on 
the  subject.  It  follows  that  it  has  been 
proved  that  the  document  was  executed 
by  defendant  1,  and  attested  by  at  least 
three  witnesses;  and  it  is,  therefore,  a 
mortgage-deed. 

The  only  other  question  is  whether 
the  document  binds  the  share  uf  defen- 
dant 2  who  was  at  the  time  of  execution* 
a  minor  and  member  of  the  family  of  de- 
fendant 1.  On  this  point  we  have  heard 
a  very  interesting  legal  argument,  but 
before  discussing  the  legal  aspect  of  the 
case  I  must  discover  the  facts.  Th& 
father  of  Topandas  (defendant  1)  was  a 
money  lender,  and  Topandas  went  to 
Bokhara  for  trade  and  on  his  return  after 
his  father's  death  started  trading  in 
grain.  He  suffered  losses  and  borrowed 
money.  It  is  proved  by  evidence  both 
oral  and  documentary  that  he  used  to  do- 
forward  business  but  there  is  nothing  to- 
show  that  this  business  amounted  to 
gambling.  It  has  frequently  been  ruled 
that  "  forward  "  transactions,  though 
necessarily  speculative,  do  not  necessa- 
rily fall  within  the  definition 'of  gamb- 
ling and  no  authority  is  needed  on  this- 
point.  It  is  also  in  evidence  that  he* 
used  to  drink  and  play  cards,  but  it  bas- 
net been  proved  that  the  debt  in  suit 
was  contracted  for  drink  or  gambling  of 
this  sort.  The  questions  of  fact  which- 
have  been  debated  at  the  Bar  are  whe- 
ther the  grain  business  was  ancestral  and 
whether  Topandas  incurred  the  debt  in 
suit  to  pay  antecedent  debts,  or  at  any 
rate  whether  the  lender  Jhamandas  made- 
enquiries  and  was  assured  that  the- 
money  was  required  for  the  payment  of> 
antecedent  debts. 

The  first  question  presents  no  diffi- 
culty. One  witness  only  has  said  that 
the  father  of  Topandas  was  a  grain  mer- 
chant, bat  it  is  clear  from  the  rest  of  the 
evidence  that  Topandas  started  dealing 
in  grain  after  his  father's  death,  witb 
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the  money  made  by  him  abroad  and    the 
money  left  by  his  father.     On  the  second 
point  there  is   no  reliable  evidence.     It 
was  for  the  plaintiff   the  mortgagee's  as- 
signee   to    prove   thab  the    money    was 
wanted  to  pay  debts,  or  at  least  that  the 
lender  made   adequate  enquiry   and  was 
satisfied   that   this   was   the   borrower's 
object.  He  has  merely  proved  that  Topan- 
das  was  in  debt.     This  is  the   opinion  of 
the,   learned   Sub-Judge,   and    it  has  not 
been  denied   that)   he  was  in  debt.     But 
there  is  no  clear  evidence  that  any  debts 
were  actually   paid    off  out  of  the  mort- 
gage money    and    the  learned  Sub-Judge 
has  not  believed  Jhamandas's   statement 
that  he   made  enquiries.     In   this  obvi- 
ously he  was  correct.     There   is  nothing 
in  the  document  about  debt  or  enquiries; 
and  since  the  only  ob]ect  of  such    enqui- 
ries is  to  safeguard  the  lender,  the  silence 
of  the  document    seems   to  us  to  be  con- 
clusive.    Normally    all    that  a  lender  is 
interested    in,   is    the    sufficiency    of  his 
security,  and  if  Jhamandas   made  enqui- 
ries he  must  have  done  so  ta  satisfy  him- 
self that  Topandas  was  justified  in  mort- 
gaging his  son's  share  of  the  family  pro- 
perty     If  he  had  done  so   it  is  inconcei- 
vable that    he   would    have  neglected  to 
see  that  the   deed   embodied  a  recital  of 
the  debts  to  be  paid  off.     Moreover,  con- 
sidering the  nature  of  the  business  there 
is  no  probability  that  Topandas  required 
the  money  to  pay  his  debts.  The  accounts 
that  have  been    filed    show    that   he  was 
obliged  from  time  to  time  to  pay  earnest 
money  to  bind  contracts  in  "futures";  in 
fact  within  15  days  of  this  loan   he  paid 
out  Bs.  6,600-0-0  to  witness  Taraohand, 
Bs.  600  0-0  on  account  of  deposit  and  Bs. 
6,000-0-0  on  account  of  deposit  of  vaida 
commodity.     Naturally  a  man  who  deals 
in  "  futures  "  will  require   ready  money 
for  his   business,   and   it  is   at  least   as 
likely  that  he  borrowed  the  Bs.  5,000-0-0 
in  suit  for  the  future   business  as  to  pay 
past  debts;  in  fact  it  is  more  likely  as  we 
know  that  he  used*  the  Bs.  6,600-0-0  men- 
tioned for  his  trade  and  we  do   not  know 
that  he  paid  any  debts. 

On  these  facts  the  claim  of  the  plain- 
tiff to  a  mortgage  charge  on  the  share  of 
the  minor  coparcener  .in  the  mortgaged 
property  must  fail.  A  business  started 
by  a  Hindu  manager  of  a  coparcenary  is 
not  an  ancestral  business  in  which  his 
minor  sons  are  interested,  even  if  it  be 
started  out  of  ancestral  funds.  It  is 


stated  by  Dr.  Gour  (Hindu  Code  Edn 
1919  p.  575)  that  ' 

"  it  ia  only  when  the  family  aa  a  whole  or 
through  any  of  ita  members  continues  an  an- 
cestral trade  out  of  its  joint  family  fundi 
thab  it  is  subject  to  the  law  of  the  joint 
family  neoesaarily  aoooiimodafced  to  that  of 
partnerships." 

The  trade  must  be  ancestral  or  at  any 
rate  it  must  be  a  trade  in  which  all  the 
members  of  a  joint  family  have  entered: 
vide  Eaghunath  v.  Bank  of  Bombay  (3), 
which  is  still  an  authority  on  this  point 
and  no  authority  has  been  cited  for  the 
startling  proposition  that,  by  using  a 
minor's  share  in  trade,  a  father  or  other 
manager  makes  the  minor  a  partner  and 
liable  for  trade  debts. 

It  follows  from  this  that  the  money 
borrowed  for  the  purpose  of  the  business 
started  by  Topandas  was  not  money 
borrowed  for  a  family  purpose.  To  es- 
tablish the  right  of  Topandas  to  mort- 
gage his  minor  sons'  share  it  was,  there- 
fore, necessary  for  the  plaintiff  to  prova 
that  he  used  the  money  to  pay  his  an- 
tecedent debts.  This  principle  has  been 
laid  down  in  innumerable  oases  and  I 
need  only  cite  those  of  Sahu  Ram- 
chandra  v.  Bhupsing  (4)  and  Bnj  Na- 
rain  v.  M angal  Prasad'fa). 

The  appeal  must,  therefore,  fail  as 
against  the  minor  defendant,  in  view  of 
the  findings  that  the  loan  was  not  for 
family  necessity  or  to  pay  antecedent 
separate  debts  of  the  father.  The  ouly 
question  that  remains  is  what  sort  of 
decree  should  be  made.  Wo  are  asked 
on  the  one  hand  to  make  a  conditional 
decree  under  0.  34,  R.  6,  against  the 
father's  share  and  against  the  son's 
share  in  the  event  of  the  proceeds  of  the 
sale  of  his  share  being  insufficient  and 
the  authority  of  Kandasami  v.  Kappa 
Mooppan  (6),  is  relied  on  The  ground 
for  this  demand  is  that,  though  the  son's 
share  is  not  bound  by  the  mortgage,  he 
will  be  under  a  pious  obligation  to  pay 
the  balance  of  the  mortgage  debt  qua 
debt  unless  it  is  illegal  or  immoral.  In 
this  case,  however,  though  the  defendant 
pleaded  that  the  debt  was  of  that  nature, 
the  lower  Court  has  recorded  no  findings 

~~W)  [1910]  34  Bom.  72=2  1.  C.  173=rll  Bom". 
L.  R.  255. 

(4)  A.  I.  R,    1917   P.  0.   61=39   All.  437=44 
I.  A.  126  (P.O.). 

(5)  A.  I.  R.  1924  P.  C.  50=46  All  95-51  I. A' 

139  (P.O.). 

(G)  [1920]  43  Mad,  421=38  M.  L.  J.  203^=11 
M.  L,  W.  221=55  I.  0.  320=(1920)  M.W.- 
N.  181. 
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on  the  point.  ^Ve  think  it  best  to  leave 
this  question  to  be  decided  when  it  arises 
m  execution  rather  than  to  remand  the 
case  which  is  an  old  one. 

Order. — In  vieyw  of  these  findings  the 
decree  of  the  lower  Court  is  modified. 
Plaintiffs  are  given  the  usual  prelimi- 
nary mortgage  decree  against  defendant 
1's  interest  in  the  property  with  costs. 
No  order  as  to  minor's  costs  of  this 
appeal. 

V.3./B.K.  Order  accordingly. 
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HUPCHAND  AND  BARLBE,  A.  J.  Cs. 

S  ant  das  Golindram  —  Appellants. 
v. 

Secy,  of  State—  Respondent. 

First  Appeal  No.  150  of  1925,  De- 
cided on  14th  May  1929. 

Railway!  Act,  S.  57—  S.  57  modifiei  the 
rule  that  carrier  mutt  stop  good*  on  notice  by 
consignor—  Railway  Company  acting  under 
S.  57-Contract  Act,  S.  99  ha.  no  effect^ 
Railway  failing  to  observe  both  Contract 
Act.  S.  99  and  Railways  Act,  S.  57—  De- 
murrage cannot  be  claimed  from  consignee. 

The  rule  that  upon  a  consignor  informing  a 
carrier  that  he  is  an  unpaid  vendor  and  re- 
questing him  to  atop  tho  goods  in  transit, 
the  latter  is  bound  to  do  BO,  is  modified  by 
S.  57,  which  gives  to  the  railway  administra- 
tion the  right  to  ignore  the  notioe  and  to 
make  delivery  to  the  consignee  of  goods.  A 
railway  administration  may  accept  notice 
from  the  consignor  of  goods  to  stop  the  goods 
delivered  in  transit,  or  it  may  act  under  S.  57, 
in  which  owe  there  is  no  stoppage  in  transit 
as  defined  in  the  Contract  Act,  3.  99.  But  if 
the  railway  administration  fails  to  act  under 
the  provisions  of  the  Contract  Act  in  giving 
effect  to  the  notioe  of  stoppage  in  transit  and 
likewise  fail  to  act  under  the  special  provi- 
sions of  8.  57,  they  will  have  to  take  the  con- 
sequences upon  themselves  and  are  not  en- 
titled to  claim  any  demurrage  from  the  con- 
signee: Ex  parts  Qolding^  13  Ch.  D  628  ;  Tig- 


i-  '  '  -     -      - 

1916  P.O.  7,  Ref.  [P  222  C  1] 

Snkisendas  H.  Lula—loT  Appellants. 

T.  O.  Elphinston—toT  Respondent. 

Rupchand,  A.  J.  C.—  The  facts  of 
this-oase  are  hardly  in  dispute.  A  waggon 
load  of  tooria  seed  was  despatched  from 
Jhandialla  railway  station  to  the  plain- 
tiffs at  Karachi.  The  railway  receipt 
which  is  dated  1st  March  1923,  was 
made  out  in  the  name  of  the  plaintiffs 
both  as  the  consignor  and  the  consignee 
of  the  goods,  and  the  railway  receipt 
forwarded  to  them  by  one  oL  their  ser- 


vants. On  or  about  6th  March,  ono 
Jwalamal  Nathumal  of  Jhandialla 
claiming  to  be  an  unpaid  vendor  of  the 
goods  requested  the  Station  Master 
Jhaodialla  to  stop  the  goods  in  transit. 
He  claimed  to  be  the  person  who  had 
actually  handed  over  the  goods  to  the 
Station  Master  for  despatch.  There- 
upon the  Station  Master,  Jhandialla,  sent 
the  following  telegram  to  the  District 
Traffic  Superintendent,  Karachi  : 

"  Detain  delivery  of  174  bags  tooria  R.  R. 
No.  706G5  of  1st  March  1923  as  desired  by 
Jawalamal  who  tendered  forwarding  note  in 
favour  of  Seth  Gobindram  Santram  the 
sender  and  consignee  :  Station  Master. " 

The  reply  sent  by  the  Distric  Traffic 
Superintendent,  Karachi,  has  not  been  ex- 
hibited, but  its  purport  appears  suffici- 
ently from  the  letter  sent  by  him  to  the 
plaintiff  on  20th  March,  to  which  I  shall 
presently  refer.  On  16th  March,  the 
waggon  arrived  at  Karachi,  but  it  was 
not  put  along  side  the  plinth  of  the 
plaintiffs  for  the  purpose  of  being  un- 
loaded. ID  answer  to  the  plaintiffs' 
letter  protesting  against  non-delivery  of 
the  goods,  the  District  Traffic  Superin- 
tendent wrote  a  letter  dated  20th  Maroh, 
which  is  as  follows  : 

" I  beg  to  inform    you   that   it 

is  admitted  that  the  invoice  and  railway 
receipt  showed  your  client  as  consignors  and 
consignee  Santdas  G-obiudram,  but  the  fact 
still  remains  that  the  goods  were  tendered  at 
Jhandialla  for  despatch  by  entirely  a  differ- 
ent party  Jwalamal  Nathumal  who  had  also 
presented  the  forwarding  note.  The  railway 
is  therefore  quite  justified  m  withholding 
delivery  of  the  goods  ID  transit  under  the  in- 
structions of  the  said  party  since  he  declared 
that  he  is  an  unpaid  vendor.  In  this  con- 
nexion I  would  like  to  draw  your  attention 
to  S.  57,  Railways  Aot,9  of  1890.  I  have,  how- 
ever, served  the  seller  (unpaid  vendor)  with 
a  registered  notioe  to  produce  a  Court's  certi- 
ficate or  injunctions  in  support  of  the  deten- 
tion of  goods  and  stoppage  of  delivery  to  the 
invoiced  consignee  within  15  days,  Until  the 
expiry  of  the  period  prescribed  in  my  notice, 
I  regret,  I  cannot  allow  delivery  to  your 
client.  In  case  the  seller  (unpaid  vendor) 
fails  to  comply  with  the  notioe  served  on 
him,  I  will  issue  instructions  for  delivery  be- 
ing made  to  your  client  on  the  distinct  under- 
standing tfeat  all  charges  including  demur- 
rage, wharfage  eto.  due  to  the  railway  will  be 
recovered  at  the  time  of  delivery  of  goods. 
In  this  connexion  I  draw  your  attention  to 
Ss.  55  and  56,  Railways  Act.  'As  regards  de- 
terioration, damage  eto.  to  goods,  I  reiterate 
that  the  railway  is  under  no  circumstances 
responsible  for  the  same,  since  the  delivery 
has  been  withheld  under  the  instructions  of 
the  seller  of  the  goods  who  is  an  unpaid 
vendor-11 
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As  the  reaulb  of  a  subsequenb  interview 
by  the  plaintiffs'  pleader  with  the  Dis- 
trict Traffic  Superintendent,  the  plaintiffs 
took  delivery  of  the  goods  on  24th  March 
under  protest  and  on  payment  of  Bs.  406 
as  demurrage  which  was  said  to  have 
accrued  between  16th  and  24th  March. 

Thereafter  the  plaintiffs  instituted 
this  suit  for  recovery  of  (a)  Bs.  406-2-0 
paid  as  demurrage  ;  (h)  Bs  233-5-9  said 
to  be  loss  due  to  short  weight,  and  (c) 
Bs.  820-11-0  said  to  be  loss  due  to  de- 
preciation of  goods  during  the  period 
of  detention  T^e  learned  trial  Judge 
dismissed  the  suit. 

Several  interesting  questions  of  law 
have  been  argued  on  both  sides.  But 
the  question  appears  to  me  to  be  one  of 
fact  pure  and  simple. 

Taking  the  oa.se  of  the  defendant  at 
its  best,  I  am  prepared  to  assume  that 
Jawalamal  was  an  unpaid  vendor,  that 
he  had  exercised  the  right  of  stoppage 
in  transitu  and  had  given  notice  to  the 
defendant  in  that  behalf,  The  question 
arises  whether  the  railway  administra- 
tion accepted  such  notice  as  valid  and 
acted  upon  it, 

If  they  had  done  so,  their  obligation 
to  deliver  the  goods  to  the  consignee 
under  the  railway  receipt  was  at  an 
end.  They  were  in  that  case  bound  to 
deliver  the  goods  according  to  the  direc- 
tions of  the  unpaid  vendor.  In  that  case 
it  wouhThave  been  equally  within  their 
province  to  claim  a  lien  on  the  goods 
for  demurrage  and  for  wharfage  as  the 
case  may  be  accruing  due  from  the  date 
of  the  goods  having  been  stopped  in 
transitu  up  to  the  date  on  which  the 
unpaid  vendor  made  arrangements  to 
take  delivery  of  the  goods  from  the  rail- 
way :  Booth  Steamship  Co.  v.  Cargo 
Plot  Iron  Co.  (l). 

In  the  present  case,  the  claim  of  the 
railway  administration  would  have  been 
for  demurrage,  and  not  for  wharfage, 
that  is  to  say,  claim  for  compensation 
for  undue  detention  of  the  waggon,  trea- 
ting it  as  a  profit-earning  chattel  :  G.  W. 
By.  Co.  v.  Phillips  (2)  But  the  rail- 
way administration  were  doubtful  about 
the  rights,  if  any,  of  Jwalamal  Nathu- 
mal  over  the  goods  and  were  evidently 
not  prepared  to  accept  the  risk  of  trea- 
ting him  as  an  unpaid  vendor.  Before 

(1)  [1926]"  2  K,  B.  570. 

(2)  [1908]  A.  0.  101=77  L.  J.  K.  B.  806=24 
T.  L.  R.  293=96  L.  T-  819. 


they  had  received  any  protest  from  the* 
plaintiffs,  they  wrote  su/  motu  to  Jawa- 
lamal  that  they  shall  not  do  anything 
more  than  detain  delivery  for  15  days 
so  as  to  enable  him  to  obtain  an  order 
from  a  competent  Ccgirt  requiring  the 
railway  administration  to  withhold 
delivery. 

This  was  a  half-hearted  measure.  It 
was  neither  here  nor  there.  At  the  ex- 
piry  of  15  days  the  railway  administra- 
tion removed  the  interim  embargo  they 
had  placed  on  the  goods  and  gave  deli- 
very to  the  plaintiffs  on  the  strength 
of  the  original  contract  of  carriage  evi- 
denced by  the  railway  receipt,  and  not 
in  pursuance  of  any  subsequent  direc- 
tions given  to  them  by  the  unpaid  vendor 
to  deliver  the  goods  to  the  plaintiffs  as 
his  agent.  The  result  is  that  on  the 
one  hand  they  recognized  their  con- 
tractual liability  to  deliver  the  goods 
to  the  plaintiffs,  on  the  other,  they  levied1 
from  them  demurrage  when  not  only 
the  plaintiffs  were  in  no  way  to  blame- 
for  the  undue  detention  of  the  waggon, 
but,  were  clamouring  for  delivery. 

The  learned  counsel  for  the  defendant 
has  been  unable  to  quote  any  precedent 
where  a  carrier  has  been  able  to  claim 
demurrage  resulting  from  his  own  fault 
in  failing  to  give  effect  to  a  notice  of 
stoppage  of  goods  in  transitu  and  requir- 
ing the  alleged  unpaid  vendor  to  obtain 
an  order  from  the  Court  in  the  mean- 
time detaining  the  goods  only  tempora- 
rily. 

It  has  been  faintly  suggested  that  the* 
railway  administration  were  kind  to  the 
plaintiffs  in  giving  them  delivery  of  the 
goods.  We  are,  however,  not  concerned 
with  the  underlying  motive  of  the  rail- 
way administration  but  with  the  ques- 
tion whether'  their  action  was  justified 
in  law,  and  if  not,  what  was  its  effect  on 
the  legal  rights  of  the  parties  to  the  ac- 
tion. The  procedure  adopted  by  the  rail- 
way administration  in  this  case  appears 
tome  to  be  unwarranted  by  any  princi- 
ple of  law. 

Two  plain  courses  were  open  tu  the 
D.  T.  S.  when  he  received  the  notice  of 
Jwalamal  to  stop  the  goods  in  transitu 
assuming  that  his  request  amounted  to  a, 
valid  notice.  If  he  thought  he  was 
bound  by  it,  he  should  have  given  effect 
to.it  unconditionally,  and  should  not  have 
ordered  an  ad  interim  detention  of  the 
goods.  If,  on  the  other  hand,  he  had  any 


222  Sind 


SANTDA9  V.  SEC*.  OF  8T*TE  (Bar lee,  A.  J.  G.) 


1929 


doubts  as  to  invalidity  he  should  have 
acted  under  the  provisions  of  8.  57,  Bail- 
ways  Act,  which  reads  as  follows: 

"Where  any  animals,  goocU  or  lale  proceeds 
in  the  poiiefliion  of  a  railway  admlnubratioa 
are  claimed  by  two  o«  more  persona,  or  the 
ticket  or  receipt  given  for  the  animals  orgoodi 
ie  nob  forthcoming,  the  railway  administra- 
tion may  withhold  delivery  of  the  animals, 
goods  or  dale  proceeds  until  the  person  en- 
titled in  its  opinion  to  receive  them  has  given 
an  indemnity,  to  the  satisfaction  of  the  rail- 
way administration  against  the  claims  of  any 
•other  parson  with  respect;  to  the  animals, 
.goods  or  aale  proceeds." 

This  Beoblon  has  been  enacted  bo  meeb 
doubtful  caaea  like  the  present.  If  the 
D  T.  S  had  noted  under  this  section  and 
there  was  delay  on  the  part  of  the  plain- 
tiffs in  giving  the  required  indemnity 
cad  it  questio  they  would  have  been  liable 
for  the  undue  detention  of  the  goods  If, 
on  the  other  hand,  they  had  furnished  the 
required  indemnity,  no  demurrage  would 
have  occurred  As  the  railway  adminis- 
tration filled  to  act  under  the  provisions 
of  the  Contract  Act  in  giving  effect  bo 
the  notice  of  stoppage  in  transitu  and 
likewise  failed  to  a:sb  under  the  special 
provisions  of  S.  57,  Railways  Act,  they 
have  to  thank  themselves  for  the  oon- 
sejuenoes  I  hold  that  the  plaintiffs  are 
entitled  to  refund  of  Rs.  406  0-0. 

In  order  bo  establish  their  claim  in 
respect  of  the  other  two  items  the  plain- 
tiffs had  to  prove  that  the  loss  was  due 
bo  detention  of  the  goods  between  16th 
and  23rd  March.  This  they  have  failed  to 
do.  There  is  no  question  of  the  contents 
having  been  removed  during  this  period. 
The  shortage  in  weight  is  due  bo  driage 
of  tooria  and  this  may  equally  have  oc- 
curred during  the  first  fortnight 

There  is  no  evidence  to  prove  that  there 
was  any  deterioration  of  goods  due  to 
sweating  or  due  to  the  goods  being  kept 
closed  in  the  waggon.  There  is  also  no 
evidence  to  show  in  what  condition  the 
boorin  was  when  loaded.  Even  the  per- 
son who  analysed  the  goods  after  deli- 
very has  nob  been  G*UeJ  The  plaintiff's 
claim  in  respect  of  both  these  items 
therefore  fails. 

For  these  reasons  I  would  pass  a  decree 
in  favour  of  bhe  plaintiffs  for  Rs.  406-0-0 
with  interest  ab  si*  per  cent  per  annum 
from  date  of  suit  bo  payment  with  costs 
on  that  amount  throughout,  and  dismiss 
the  plaintiff's  claim  in  respect  of  the  re- 
maining two  items  with  costs  thereon 
throughout. 


Bar  Ice ,  A.  J.  O—  The  appellants  a 
Karachi  firm,  sued  the  defendants  as  re- 
presenting  the  N.  W.  B.  Administra- 
tion, to  recover  money  which  they  had 
been  required  to  pay  as  wharfage,  and 
also  oompenaation  for  damage  done  to 
their  goods,  consigned  by  them,  it  was 
alleged,  by  rail  from  the  Punjab  to 
Karachi  in  1924.  The  defence  was  that 
the  plaintiff  had  not  been  the  cosigner 
but  fchit  the  goods  had  been  consigned 
by  one  Jwalasingh  and  that  they  had 
been  delayed  in  transit  because  Jwala- 
singh had  instructed  the  Station  Master  of 
JhandialU  Station,  the  despatching 
station,  bo  withhold  delivery  on  the 
ground  that  be  was  an  unpaid  vendor. 

The  principal  issues  framed  in  bhe  trial 
Court  were  these.  (1)  Who  were  the 
consignors  of  the  goods  in  question?  (2) 
Did  Jwalamal  instruct  the  defendant  bo 
withhold  delivery1'  (3)  If  so,  was  bhe 
defendant  justified  in  doing  so?  (4)  Was 
bhe  defendant  entitled  bo  claim  demur- 
rage? (actually  bhe  claim  was  for  whar- 
fage or  renb  for  bhe  use  of  the  bruck)  (5) 
Did  the  goods  deteriorate  "* 

The  learned  trial  Judge  held  bhat 
Jwalamal  was  the^oonsiguor,  bhat  he  in- 
structed the  defendant  bo  withhold  deli- 
very, and  bhat  the. defendants  was  justi- 
fied in  doing  so.  In  consequence  he  de- 
cided that  nothing  was  due  to  the  plain- 
biff. 

These  findings  are  attached  in  bhe  peti- 
tion of  appeal  where  bhe  principal  con- 
tentions are  (l)  bhat  since  the  railway 
receipt  shows  the  plaintiff  botb  as  con- 
signor and  consignee  the  learned  Judge 
erred  in  holding  that  bhe  mai  who 
merely  arranged  for  bhe  despatch  was 
the  consignor  ,  (2)  bhab  the  notice 
given  bo  the  defendant  by  Jwalamal  was 
insufficient  in  law  to  justify  bhe  stoppage 
of  bhe  goods  Mr.  Elphinsbon's  reply  on 
the  first  poinb  is  that  bhe  case  is  analo- 
gous bo  thab  of  ex  part?,  Oolding  (3). 
G.  D.  A  Co  sold  goods  bo  K  who  resold 
to  T.  Q.  D.  &  Go.  shipped  the  goods  in 
bhe  name  of  T  as  consignor  and  con- 
signee On'JTs  failure  G.  D  &  Go.  were 
allowed  bhe  right  of  stoppage  in  transit. 
Apart  albogether  from  authority  ib  ia 
clear  on  the  evidence  that  bhe  name 
wribben  in  bhe  consignment  note  as  that 
of  bhe  consignor  is  not  necessarily  that 
of  the  actual  consignor  and  the  Station 

(3)  L1900]  13  Oh,  D.    628=48    W.  R.  491=42 
L.  T.    370, 
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Master  in  this  oasa  was  justified  in  re- 
garding Jwalasingh   as  the  ooasigoor. 

The  other  point,  too,  has  no  substance. 
It  is  true  that  a  consignor,  to  justify  his 
action,  has  to  prove  that  his  consignee 
is  insolvent  or  abont  to  become  insolvent. 
Bat  we  are  not  considering  not  what 
gives  a  right  of  stoppage,  bat  what  is  a 
sufficient  notice,  and  it  has  been  held  in 
an  English  case  that  on  a  consignor  in- 
forming the  carrier  that  he  is  an  unpaid 
vendor  and  requesting  him  to  stop  the 
goods  in  transit,  the  latter  is  bound  to 
.do  so:  Tigress  case  (4).  Whether  in  India 
he  is  bound  to  obey  or  not  will  be  con- 
sidered later.  It  seems  to  me  to  be  the 
-question  on  the  answer  to  which  the 
decision  of  this  case  depends,  and  I  need 
only  say  here,  in  answer  to  the  argu- 
ment now  under  consideration,  that  at 
least  a  carrier  is  entitled  to  obey  suoh  a 
notice 

But  tho  grounds  of  appeal  set  out  in 
the  appeal  memo  are  not  the  grounds 
which  have  been  taken  in  Court.  The 
case  for  the  plaintiff  as  now  put  forward 
is  this 

"Jwala  Singh  consigned  the  goods  to  the 
>plaintiffv  who  boo  a  ma  the  owner,  aa  BOOH  as 
the  carrier  received  possession,  and  on  receiv- 
ing the  railway  receipt  became  entitled  to 
taka  delivery,  on  payment;  of  any  rate,  termi- 
nal or  other  charge  due  from  him  (S.  55 
I,  B.  A"). 

He  was  always  ready  to  take  posses- 
sion, and  the  delay  which  occurred  was 
not  caused  by  him.  In  consequence  the 
wharfage  charged  for  detention  of  the 
waggon  waa  not  due  from  him,  and 
should  not  have  been  recovered  from 
him. 

This  argument  seams  to  me  to  be  un- 
answerable. The  delay  was  due  to  the 
action  of  the  consignor,  and  to  justify 
the  recovery  of  the  charges  from  the 
plaintiff,  the  defendant  has  to  show 
either  that  he  was  entitled  to  recover 
from  the  plaiatiff  money  due  from  the 
•consignor  under  the  terms  of  the  con- 
tract of  carriage,  or  that  he  is  justified 
in  retaining  the  money  recovered  under 
A  fresh  contract.  No  attempt  haa  been 
made  to  establish  that  the  plaintiff  was 
agent  of  the  consignor,  and  I  need  not 
go  into  this.  The  rights  of  a  holder  of 
the  railway  receipt  are  clearly  denned 
by  their  Lordships  of  the  Privy  Council 

(4)  [1B63]  32  L.  J.  Adm.  97=11  W.  B.  538=9 
Jar.  (a,i.)  961—8  L.  T.  117. 


in  Ramdas  v.  Amarohandjs  Co.  (5),  So 
the  defendant  has  to  slow  that  the 
plaintiff's  rights  as  consignee  were  at 
an  end  and  that  he  received  the  goods 
under  a  fresh  contract. 

Tbe  defendant's  oase,«f  I  have  under- 
stood it  correctly,  is  briefly  that  the 
right  of  the  plaintiff  to  take  delivery  waa 
divested  by  the  stoppage  in  transit. 
The  stoppage  WAS  effected  by  the  notice 
given  by  the  consignor,  and  thereafter 
the  defendant,  aa  carrier,  beld  the  goods 
on  behalf  of  the  consignor  The  plain- 
tiff was  in  tho  position  of  an  owner 
whose  goods  had  been  lawfully  bailed, 
and  he  was  not  entitled  to  recover  them 
until  he  p.vid  the  bailee's  charges. 
Having  paid  them,  and  having  received 
the  goods  in  consideration  of  that  pay- 
ment, he  is  not  entitled  to  recover  thorn. 

The  objection  to  this  argument  is  that 
the  District  Traffic  Ruprintandent  never 
in  fact  recognised  the  consignor's  right 
to  stop  the  goods  in  transit  A  letter 
addressed  by  him  to  the  plaintiff  is  on 
record  and  it  shows  that  be  had  refused 
to  recognize  the  consignor's  notice  as 
effecting  a  stoppage  in  transit,  and 
giving  him  a  right  to  delivery  He 
wrote  that  he  had  given  him  notice  to 
produce  a.  Court's  certificate  or  injunction 
in  support  of  the  detention  and  promised 
delivery  to  the  consignee  in  the  event  of 
the  consignor  failing  to  comply  with 
that  notice.  He  invited  attention  to 
S.  57,  Railways  Act,  which  provides 
that, 

"Where  any  animals,  goods  or  ...  in  the 
possession  of  a  railway  administration  are 
olaimed  by  two  or  more  persons  .  .  .  tho 
railway  administration  may  withhold  doll- 
very  ,  .  .  until  the  person  entitled  in  iba 
opinion  to  receive  them  has  given,  an  indem- 
nity against;  the  olaims  of  any  othor  person." 

Clearly  he  was  acting  under  this  sec- 
tion. 

The  question  then  ib  what  waa  the 
effect  of  this  procedure,  that  IB  to  say, 
ho*  far,  if  at  all,  the  rights  of  the  con- 
signor and  consignee  were  affected  by  it. 
The  learned  counsel  for  the  defendant 
has  rohel  on  the  Tigress  case  (4)  which 
decides  that  the  right  to  stop  goods  in 
transit 

"means  nob  only  the  right  to  countermand 
delivery  to  the  vendee  but  to  order  delivery  bo 
the  vendor." 

If  this  is   the  law  which  applies  to 
Indian    BUilwav      Administrations,    the 
(5)  A.  I.  B.  1916  P.O.  7=10  Bom,    630=43  I. 
A.  164  (P.O.). 
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plaintiff's  right  was  divested  by  the 
notioe.  and  tl\e  District  Traffic  Superin- 
tendent could  do  nothing  to  prevent  the 
result.  But  with  respeot  I  venture  the 
opinion  that  this  rule  is  modified  by 
S  57,  Railways,  Act,  which  gave  the 
District  Traffic  Superintendent  the  right 
to  ignore  the  notioe  and  to  make  delivery 
to  the  plaintiff-  Whenever  there  are 
two  persons  who  claim  delivery,  a  rail- 
way administration  has  a  right  to  use 
this  section,  and  to  decide  between  them 
which  is  in  its  opinion  "entitled  to  pos- 
session "  This  seems  to  me  to  be  quite 
inconsistent  with  the  rule  in  the 
Tigress  case  (4)  which  gives  a  carrier  no 
choice  in  the  matter  but  makes  him  a 
bailee  for  the  consignor.  To  pub  the 
matter  quite  shortly,  it  cannot  be  sup- 
posed that  the  legislature  has  given  rail- 
way administrations  leave  to  hand  over 
goods  to  persons  who  have  no  right  to 
take  delivery,  and  it  follows  that  the 
section  by  implication  modifies  the  rule 
in  the  Tigress  case  (4).  A  railway  admi- 
nistration may  accept  notice,  in  which 
case  the  consignee's  rights  are  divested, 
or  it  may  act  under  S.  57,  in  which  case 
there  is  no  stoppage  in  transit  as  defined 
in  the  Contract  Act,  and  the  consignee's 
right  is  kept  in  abeyance  I  would  only 
add  that  the  provisions  in  the  section 
about  indemnity  does  not  seem  to  affect 
this  view.  It  is  one  thing  to  say  that 
an  administration  may  be  liable  for 
damages  to  a  consignor  who  proves  that 
he  has  suffered  damage,  and  another 
thing  to  say  that  the  mere  disobedience 
of  his  orders  gives  him  a  right  to 
damages. 

For  these  reasons  I  agree  with  my 
learned  brother  that  the  plaintiff-appel- 
lant must  be  allowed  to  recover  the  whar- 
fage paid  by  him.  He  had  a  right  to 
delivery,  and  that  right  was  not  divested 
by  the  consignor's  notice.  It  must  be 
assumed,  therefore,  that  delivery  was 
made  under  the  contract  of  carriage,  and 
he  was  not  liable  to  pay  anything  for 
the  delay  either  on  his  own  account  or 
on  account  of  the  consignor.  I  agree 
with  the  order  proposed  by  my  learned 
brother. 

V.S./H.K.  Order  accordingly. 
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BARLEE,  J.  0.,  AND  KALUMAL,  A.  J.  CL 

Mahomed  Azim  Md.  Ibrahim — Appel- 
lants. 

v. 

Dist.  Local  Board  and  others — Respon- 
dents. 

Misc.  Appeal  No.  22  of  1929,  Decided 
on  26th  July  1929- 

Bombay  Local  Boards  Act,  S.  27— Illegal* 
election — Chairman  and  Vice-Chairman  to 
continue  to  perform  duty  till  new  Board 
begins  to  function — Balance  of  convenience 
im  on  the  side  of  granting  injunction  and* 
should  not,  therefore,  be  refuted. 

Where  it  is  clear  that  if  the  new  Board  is- 
Dot  legally  constituted  its  acts  will  be  ultra* 
vires  and  that  if  it  be  restrained  from  func- 
tioning, the  duties  of  the  Board  oannot  be 
carried  on  at  all,  the  Chairman  and  Vice- 
Chairman  of  the  old  Board  should  continue 
to  perform  their  routine  duties  until  the  new 
Board  begins  to  function,  and  in  such  a  case^ 
the  balance  of  convenience  is  on  the  side  of 
a  person  who  has  brought  a  suit  for  a  dec- 
laration that  the  election  to  the  Board  is- 
illegal  and  for  an  injunction  to  prevent  the> 
Board  functioning,  temporary  injunction 
should,  therefore,  be  granted.  [P  225  C  1] 

Fatehchand    Assudamal —  for    Appel- 
lants. 
Tejmal  Hassamal — for  Respondents. 

Judgment. — A  suit  has  been  filed  by- 
one  Mahomed  Azim  in  tbe  Court  of  the> 
1st"  Glass  Sub-Judge  of,  Hyderabad 
against  the  District  Local  Board,  Nawab- 
shah,  and  others  apparently  for  a  dec- 
laration that  the  election  to  the  School 
Board  of  Nawabshah  District  was  ille- 
gal and  for  an  injunction  to  prevent  the* 
Board  functioning.  A  temporary  injunc- 
tion was  sought  by  the  plaintiff  and  was- 
given  by  the  Court.  But  on  the  ques- 
tion of  injunction  being  heard  inter  par- 
tea,  the  learned  1st  Class  Sub-Judge  dis- 
charged it,  His  reason  was  that  though 
he  felt  doubtful  whether  the  old  School1 
Board  could  legally  continue,  he  wag- 
afraid  that  the  injunction  would  "  para- 
lyse in  toto  the  machinery  of  the  Behoof 
Board/'  a  result  seriously  detrimental! 
to  the  interest  of  education  and  out  oi 
all  proportion  to  the  abstract  senti- 
mental satisfaction  to  the  plaintiff  of 
having  worsted  his  adversaries  so  far. 

The  ground  on  which  the  plaintiff, 
claimed  that  the  election  had  been  in- 
valid was  that,  though  he  personally  ob- 
tained more  votes  than  the  candidate 
below  him,  that  candidate  had  been 
declared  elected  member  because  he  WAS- 
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a  Hindu.  Now  there  is  a  rale  that:  of 
the  elected  general  members  two  must  be 
Hindus,  therefore,  the  first  two  Hindus 
on  the  list  had  to  be  declared  elected 
whether  they  obtained  more  votes  than 
the  plaintiff  or  not.  But  what  he  al- 
leges is  that  the  third  Hindu  who  had 
no  special  rights  was  declared  elected 
though  he  had  received  a  fewer  votes 
than  himself. 

It  appears,  then,  that  what  the  plain- 
tiff has  complained  of,  is  not  that  the 
election  was  illegal  but  that  he  himself 
is  being  refused  admission  to  the  Board 
though  he  was  duly  elected.  But  the 
result  is  the  same  because  presumably  if 
a  candidate  who  is  nob  elected  is  appoin- 
ted to  the  Board,  the  Board  will  not  be 
legally  constituted  as  required  by  the 
Act,  and  its  proceedings  will  be  invalid. 

Naturally  the  learned  1st  Glass  Sub- 
Jucfge  has  not  given  any  finding  on  the 
main  question  as  to  whether  the  plain- 
tiff was  entitled  to  be  appointed  on  the 
Board  and  obviously  we  cannot  give 
opinion  on  the  merits  without  prejudic- 
ing the  case.  The  only  question  is  whe- 
ther the  balance  of  convenience  lies  in 
maintaining  the  injunction,  or  rather 
re-issuing  the  temporary  injunction  or 
in  refusing  to  do  so.  And  in  considering 
this  matter,  we  have  to  consider  what 
will  be  the  probable  result  of  either 
course  of  action.  It  is  clear  that  if  the 
new  Board  is  not  legally  constituted  its 
acts  will  be  ultra  vires.  On  the  other 
hand  if  it  be  restrained  from  functioning, 
the  duties  of  a  Board  cannot  be  carried 
on  at  all,  for  the  old  Board  cannot  func- 
tion without  running  the  same  risk. 
But  we  find  out  though  the  duties  can- 
not be  performed  by  the  old  School 
Board,  the  Chairman  and  the  Vice-Chair- 
man of  the  old  Board  can  continue  to 
perform  their  routine  duties  until  tho 
new  School  Board  begins  to  function. 
By  Government  Resolution  No.  2534 
dated  12th  April  published  in  the  Bom- 
bay Government  Gazette  Part  1  of  19th 
April  1928,  p.  714  a  rule  has  been  made 
under  S.  27  of  the  Act  which  provides 
as  follows  : 

11  The  term  of  office  of  tha  Chairman  and 
Vice-Chairman  shall  be  co-extensive  with 
that;  of  tho  School  Board;  provided  that,  if 
either  of  them  resigns  hia  office  or  ceases  to 
be  a  member  of  the  School  Board  a  fresh  elec- 
tion to  fill  up  the  vacancy  shall  be  held,  and 
provided  further  that,  on  the  expiry  of  the 
term  of  office  of  a  School  Board,  the  Chair- 
man and  Vice-chairman  shall  continue  to 
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perform  the  current  administrative  duties  of 
their  offices  until  such  time/is  a  new  Chair- 
man and  Vioe-Chairman  shall  have  been 
duly  elected  and  bavc  taken  charge  of  their 
duties." 

We  find  fchea  that  though  the  old 
School  Board  will  not  fee  able  to  function 
their  work,  will  not  be  paralysed,  as 
supposed  by  the  learned  1st  Class  Sub- 
Judge  inasmuch  as  the  Chairman  and 
Vioe-Chairman  will  be  able  to  carry  on 
the  current  duties  of  their  office  until 
such  time  as  they  hand  over  charge  to 
the  Chairman  and  Vice  Chairman  who 
are  to  be  elected  of  the  new  Board  when 
they  are  elected. 

The  balance  of  convenience  is  then  on 
the  side  of  the  plaintiff  or  rather  on  the 
side  of  granting  an  injunction  for  in 
this  we  do  not  consider  the  plainLiff  hut 
the  public  benefit.  We,  therefore,  re- 
verse tho  order  of  the  lower  Couit  and 
direct  that  a  temporary  injunction  should 
issue  to  ba  maintained  until  the  case  is 
decided.  At  the  same  time  we  suggest  to 
the  learned  Sub-Judge,  he  should  expe- 
dite the  final  disposal  of  the  litigation 
to  the  best  of  his  abilities  so  that  the 
dead-lock  may  ba  removed  as  soon  as 
possible.  Costs  of  this  application  to 
be  costs  in  the  cause. 

V.S./H.K.  Order  reversed. 

A.  I.  R.  1929  Sind  225 

BARLEE,  J.  C.,  AND  KALUMAL,  A.  J.  C. 

Lilaram — Appellant, 
v. 

Tikamdas  and  others — Respondents. 

Misc.  Appeals  Nos.  26  and  27  of  1925, 
Decided  on  25th  July  1929. 

(a)  Civil  P,  C.,  O.  22,    Rr.  2  and   4— Word 
"•urvive"  in  O.  22,  R.  2,  ii   used  in  its  ordi- 
nary sense  of  outliving. 

It  cannot  ba  said  that  tha  word  "survive1' 
in  O.  22,  R.  2,  ia  used  In  the  technical  sensa 
and  that  it  ia  meant  to  apply  only  to  such 
legal  representatives  as  have  acquired  tho 
rights  of  the  deceased  by  survivorship  such  aa 
trustees  and  executors  and  not  by  inheritance, 
The  word  la  used  simply  in  its  ordinary  sense 
oE  outliving.  Thus  if  during  the  pendency  of 
the  appeal  one  of  the  parties  to  it  dies  but  all 
hia  nearer  heirs  are  already  on  the  record  ib 
Is  not  necessary  to  apply  Bunder  O.  22,  R.  4,  to 
join  the  legal  representatives  of  the  deceased 
aa  parties,  bub  the  Court  need  only  make  an 
entry  under  O.  22,  R.  2  :  A.  I.  R.  1929  Had. 
152;  A.  I.  R.  1925  Rang.  95;  A.  I.  fi."1926  Lali. 
607,  Rel.  on.;  A.  I.  R.  1925  Pat.  123,  ,1.  /.  R. 
1926  Lah.  37,  not  Foil.  [P  226  C  1] 

(b)  Civil  P.C.,  O.  22,  R.  9-Order  of  abate- 
ment is  appealable. 

An  order  of  abatement  must  necessarily  be 
followed  by  a  decree  and  even  if  no  decree  be 
drawn  up  through  tho  fault  of  the  Cnurb.  mich 
order  Is  appealable  .  [P  226  C  2,  P  227  C  1} 
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(c)  Interpretation  of  Statutes  —  Court. 

Ib  is  nob  the  function  of  a  Court  bo  speculate 
aa  to  the  meaning  of  tbe  legislature  bub  to 
determine  the  meaning  of  words  uaed.  Courts' 
duty  is  not  to  examine  tbe  law  to  see  whether 
it  ia  equitable  or  not  bub  bo  interpret  it  giving 
-the  words  their  natural  meaning  even  though 
the  interpretation  baaed  on  reocginzed  prin- 
ciples leadb  Co  inequitable  results.  [P  22G  C  2] 

Tahtlram  Maniram  —  for  Appellant. 
E.  Advam—ior  Respondent. 


Judgment.—  The  respondent  Tikain- 
das  tiled  a  suit  for  partnership  accounts 
against  the  appellant  and  his  father  and 
brothers,  The  Joint  Judge  Snikarpur 
made  a  preliminary  decree  and  Lilaram 
appealed  against  it,  and  again  against 
the  final  decree  Bub  while  the  appeals 
-were  pending  his  father  died,  and  the 
Joint  Judge  passed  an  order  directing 
the  appeals  to  abate  because  the  appel- 
lant had  nob  applied  within  3  months 
to  have  the  legal  representatives  of  his 
deceased  father  pub  on  the  record  In  fact 
the  legal  representatives  were  already  on 
the  record  as  there  were  no  nearer  heirs 
than  the  appellant  and  his  brothers  who 
had  been  co-defendants  in  the  suit.  The 
question  then  is  whether  in  such  circum- 
stances it  is  necessary  for  the  plaintiff 
or  an  appellant  to  make  an  application 
under  B.  4,  0.  22  to  join  as  parties,  per- 
sons who  are  already  on  tbe  record  or 
-whether  it  is  the  duty  of  the  Court  under 
R.  2  to  make  an  entry  to  tbe  effect  that 
the  right  to  defend  survives  to  the  sur- 
viving defendant  or  respondents  alone. 
The  answer  to  this  question  depends  on 
the  meaning  of  the  word  "survive"  as 
uaed  in  B.  2.  It  is  urged  on  the  one  band 
by  Mr  To  1  using  that  it  is  hero  used  in 
the  technical  sense,  and  that  B.  2  is 
meant  to  apply  only  to  such  legal  repre- 
sentatives as  have  acquired  the  rights  of 
the  deceased  by  survivorship  such  as 
trustees  and  executors,  and  not  by 
inheritance  ;  and  on  the  other  hand 
Mr.  Tabilram  contends  that  the  word 
must  be  used  in  its  ordinary  sense  of  out- 
living. We  think  that  this  latter  view 
is  the  correct  one,  firstly  because  the 
ordinary  rule  of  interpretation  obliges 
as  to  give  the  word  the  same  meaning  in 
B  2  as  in  Br.  1,  3  and  4,  and  in  these 
rules  obviously  it  is  not  used  as  a  term 
Df  art  ;  and  secondly  because  of  the  word- 
ing of  B.  4  itself.  It  directs  the  Court 
to  cause  a  person  to  be  put  on  the  record, 
and  ifc  is  nob  possible  for  the  Court  to 
obey,  if  that  person  be  already  on  the 


record.  Admittedly  all  that  a  Court  can 
do  is  to  make  a  note  against  his  name  as 
provided  by  B.  2,  I  would  add  that  the 
legislature  is  not  likely  to  have  framed 
the  rules  in  this  way,  had  it  intended 
that  a  formal  application  must  be  made 
on  the  death  of  any  party,  were  it  nob 
that  such  an  argument  and  all  a  priori 
arguments  of  a  like  nature  are  in  my 
opinion  illegitimate.  Ib  is  not  the  func-i 
tion  of  a  Court  bo  speculabe  as  to  the! 
meaning  of  the  legislature  bub  bo  deter-1 
mine  the  meaning  of  the  words  used. 

This  appears  bo  he  bhe  first  time  that 
this  question  has  come  before  this  Court 
directly,  but  there  are  several  rulings  of 
other  High  Courts  on  tbe  subject  and 
they  differ.  The  view  which  we  have 
adopted  agrees  with  that  of  the  Madras 
and  Bangoon  Courts  and  with  the  latest 
Lahore  rulings.  :  see  Achutan  Nair.  v. 
M anaiikraman  (1),  Maung  Po  'v.  Mfi 
Shwe  Ma  (2),  GopaLdas  v.  Mulchand  (3). 
On  the  other  side  is  tho  Patna  Court  ; 
Lilo  Sonar  v.  Jhagru  Sahu  (4),  but  bhe 
most  interesbing  case  is  that  of  Gur- 
dittamal  v.  Mahomed  Khan  (5),  as  in 
ib  alone  have  we  been  able  to  find  any 
reasoned  decision.  The  ratio  decidendi 
was  that  legislature  evidently  intended 
to  allow  a  legal  representative  to  file  a 
fresh  pleading  on  being  joined  and  that 
unless  he  is  joined  under  B.  4  (l)  he  can 
have  no  right  to  do  so  under  B.  4  (2). 
This  may  be  correct,  and  ib  is  possible 
that  a  defendanb  may  be  seriously  pre- 
judiced if  on  succeeding  bo  bhe  rights  and 
liabilities  of  another  he  be  not  allowed 
to  plead  afresh.  Bub  with  respect  we 
consider  that  that  is  all  beside  the  point. 
It  is  not  our  duty  bo  examine  tbe  law' 
with  a  view  to  seeing  whether  it  is; 
equitable  or  not.  All  that  wo  have  jur- 
isdiction to  do  is  to  interpret  it,  and  the! 
fact  that  our  interprebation  may  lead  to! 
inequibable  results  cannot  justify  us! 
from  deparbing  from  recognized  prinoi-l 
pies  and  ignoring  bhe  nabural  meaning  of 
word  a. It  has  been  contended  that  no  appeal 
lies  bo  this  Court,  as  the  appellant  had 
a  remedy  under  0.  22,  B.  9,  which  per- 
mits an  application  bo  the  original  Court 
in  which  a  suit  cr  appeal  has  abated  to 
set  aside  the  abatement.  Mr.  Tahilram 
replies  that  his  application  under  BL  2 

(1)  A.  I.  R,  1929  Mad.  152  =-51  Mad.  847. 

(2)  A.  I.  R.  1925  Rang.  95=2  Rang.  415. 

(3)  A.  I.  R.  1926  Lah.  607—7  Lab.  899. 

(4)  A.  I.  R.  1925  Fab.  128=3  Pat.  859. 
(5)  A.  I.  R.  1926  Lab,  87. 
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be  considered  to  have  been  an  ap- 
plication under  B  9  since  at  the  time, 
the  time  limit  had  been  extended  and  he 
quotes  A.  I.  R.  1924  Lahore  424.  This 
appears  to  be  correct  :  but  there  is  ano- 
ther answer  to  the  respondent's  objec- 
tion and  that  is  that  the  order  of  abate- 
ment mast  necessarily  have  been  followed 
by  a  decree  and  every  decree  is  appeal- 
able, fin  fact  it  appears  that  no  decree 
was  drawn  up,  but  that  is  the  fault  of 
the  Court  and  the  parties  must  not  be 
prejudiced  by  the  mistake  of  a  Court.  For 
these  reasons  we  allow  the  appeals,  and 
remand  the  oases  for  trial  on  the  merits 
according  to  law. 

P.N./R.K.  Appeals  allowed. 

A,  I.  R.  1929  Sind  227 

ASTON,  A.  J.  C. 

Asiatic  Petroleum  Go.  (India),  Ltd. — 
Plaintiffs. 

v. 

Hafis  Azeezudeen  &  Son  and  another — 
Defendants. 

Suit  No.  6G3  of  1927,  Daaided  4on  5th 
April  1929. 

(a)  Civil  P.  C.,  S.  20— Suit    on    contract^ 
Court    where    agreement    is    accepted     has 
jurisdiction. 

la  suits  cm  contracts  the  miking  of  the 
contract  is  part  of  the  causo  of  action.  Tho 
Courts  wit  hi  11  \vhosa  jurisdiction  the  agree- 
ments in  suit  are  accepted  hava  jurisdiction. 

[P  228  0  2] 

(b)  Civil  P.  C.,  S,  20— Parties  cannot  con- 
fer jurisdiction  by  agreement  on  Court  when 
it  does  not  possess  it. 

A  clause  in  agreements  which  provided 
that  all  legal  proceedings  instituted  by  the 
oompany  or  the  agent  in  connexion  with  or 
arising  from  the  terms  and  conditions  of  the 
agreement  wore  to  be  tried  by  the  proper 
Courts  in  the  plaoo  whore  the  head-quarters  of 
the  company  were  situated  would  -not  confer 
any  jurisdiction  on  a  Court  which  had  no 
jurisdiction.  [P  229  0  2] 

(c)  Civil    P.  C,,    S.    20— Defendant    agent 
*>f    plaintiff  to  sell  goods  at  Af     agreeing    to 
make  payments,  be  accountable  and    to    re- 
port stock  at  Karachi  and  also    agreeing    to 
•ue    and    be    sued    in    Karachi  Court* — All 
clauses  read  together  conferred   jurisdiction 
on  Karachi  Courts. 

Defendant  was  the  plainfcifl'd  agent  for  the 
sale  of  the  plaintiffs'  goods  in  the  district  of 
Meerut.  He  had  to  remit  sale  prooeeda  to 
Karachi,  to  render  accurate  and  sufficient  ac- 
count of  sales  of  gooda  every  month  and  to 
submit  to  the  plaintiff  ab  the  end  of  each 
month  an  accurate  report  of  stocks  of  goodg 
belonging  bo  the  plaintiff.  This  agreement 
further  specifically  abated,  that  "the  agent 
must  submit  ab  the  end  of  each  month  bo  the 
company  ab  Karachi"  a  certified  abatement 
liekalllng  the  property  of  the  company  and  Ib 


contained  the  clause    that    aU  legal  proceed- 
ings are  to  be  instituted  in  K/raohi. 

Held  :  that  the  clauses  relabmg  to  piyment 
accountability,  reporting  or  lunsdiction  in 
the  agreements  should  ba  read  together  and 
the  Court  in  Karachi  hai  jurisdiction.  (1898) 
A.C.  52i;  A.I.R.  1924  All.  5rfO,  Dist.[P  SJJ  0  2] 

W.  Chenney— for  Plaintiff. 

Kewalram  Jethnnand — for  Defendants. 

Judgment.— This  is  a  suit  filed  by  the 
plaintiffs  to  recover  Bs.  22,935-5-1  from 
the  defendants  as  due  from  the  defen- 
dants under  the  agency  accounts,  viz., 
Rs.  16,127-8-5  under  the  Kerosine  Oils 
Agency  account,  Rs.  6,264-9-11  under  the 
Motor  Spirit  and  Petroleum  Products 
Agency  account  and  Es,  513-2  9  under 
the  Liquid  Fuel  Agency  account  The 
plaintiffs's  case  is  th.it  tha  defendants 
acted  LLS  agents  of  the  plaintiffs  inter  alia 
at  Meerut  for  the  s.Ue  of  Kerosine  Motor 
Spirit  and  Petroleum  Products  eat  mated 
to  them  on  the  terms  and  conditions 
mentioned  -in  the  agreements  entered 
iuto  between  the  parties  the  last  of  such 
agreements  being  dated  21th  July  1923 
regarding  the  sale  of  kerosine  oil,  23rd 
July  1923  regarding  the  sale  of  motor 
spirit  and  petroleum  products  aqd  18th 
March  1924  regarding  the  sale  of  liquid 
fuel.  It  was  understood  by  the  parties 
under  the  agreements  that  the  defendants 
would  render  monthly  to  the  plaintiffs  at 
Karachi  an  account  of  the  sales  effected 
by  the  defendants  and  pay  moneys  due  by 
the  defendants  to  the  plaintiffs  at 
Karachi  and  defendants  did  in  fact  from 
time  to  time  reader  accounts.  The  three 
agencies  of  the  defendants  ware  termi- 
nated in  March  1927.  The  defendants 
have  failed  to  pay  Rs.  22,935-5-1  which 
they  owe.  The  plaintiffs  contend  that 
the  Karachi  Court  has  jurisdiction  to  try 
the  suit  because  the  agreements  were  ac- 
cepted at  Karachi,  the  defendants  agreed 
to  render  accounts  and  pay  moneys  due 
from  them  at  Karachi  and  the  agreements 
provided  that  all  suits  were  to  be  filed  in 
Karachi.  By  consent  issue  2  is  being 
tried  as  preliminary  issue.  It  is  as  follows: 

1.  Has  this  Court  jurisdiction  to  try 
the  suit  (covers  paras.  4,  5  and  9  of  the 
plaint  and  paras.  4  and  5  of  the  written 
statement).  With  regard  to  issue  2,  the* 
plaintiff  mainly  relies  on  the  fact,,  that* 
the  three  agreements  were  signed  on  be- 
half of  the  plaintiff  at  Karachi  that  under 
the  agreements  for  kerosine  and  petrol* 
the  agents  undertook  to  remit  all  pro- 
ceeds of  sale  to  the  company  to  render  ad. 
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the  end  of  eaob  month  fco  the  company  an 
accurate  and  Sufficient  account  of  the 
sales,  and  bo  submit  afc  the  eni  of  each 
month  a  full  and  accurate  report  showing 
the  condition  of  all  stocks  of  oil  and  other 
property  committed  to  their  charge  and 
that  under  the  agreement  for  liquid 
fuel  the  agent  undertook  to  make  true 
payment  and  delivery  of  the  a  able  proceeds 
and  of  all  moneys  and  securities  received 
by  him  on  behalf  of  the  company  as  and 
when  required  by  the  company  and 
to  submit  'to  the  company  at  Karachi 
at  the  end  of  each  month  a  certified 
statement  detailing  all  property  of  the 
company  held  by  him.  Reliance  is 
further  placed  on  the  fact,  that  the  pet- 
rol and  liquid  fuel  agreements  each  con- 
tained a  clause  providing  that  all  legal 
proceedings  that  might  be  instituted  by 
the  company  or  the  agent  in  connexion 
with  or  arising  from  the  terms  and  con- 
ditions of  the  agreement  were  to  be  tried 
by  the  proper  Oourt  or  Courts  at 
Karachi. 

Defendants'  letter  Ex.  9  (e)  dated  16th 
July  1923  indicates  that  plaintiffs  on 
9th  July  1923  sent  the  defendant  four 
copies  of  agreements.  Defendant  returned 
them  duly  witnessed  together  with  two 
copies  of  petrol  agreements  signed  and 
witnessed.  The  defence  coutend  that  the 
sending  of  printed  agreements  constituted 
an  offer  on  the  part  of  the  plaintiffs 
which  defendant  accepted  by  signing  the 
agreements  and  posting  them  to  plaintiffs. 
On  behalf  of  the  plaintiffs  it  is  contended 
that  the  sending  of  the  agreements  did 
not  amount  to  an  offer;  it  merely  consti- 
tuted an  intimation  that  plaintiffs  would 
be  prepared  to  consider  a  tender  or  offer 
made  by  defendant  on  the  terms  men- 
tioned in  the  draft  agreements  and  that 
the  agreements  were  not  complete  until 
plaintiff  signed  them  in  Karachi.  Plain- 
tiffs further  contend  that  evidence  re- 
lating to  prior  agreements  was  irrele- 
vant, the  agreements  in  suit  being  duly 
executed  agreements  in  writing.  Curi- 
ously enough,  plaintiff  in  his  affidavit 
has  referred  to  the  liquid  fuel  agreement 
as  being  an  agreement  dated  23rd  July 

1923.  Mr.  Ohenny  has  assured  fme  that 
this  was  a  clerical  error  for  18th  March 

1924.  I  have  verified    the  accuracy    of 
this   statement  by  referring  to  the  agree- 
ment annexed  to  the  plaint  and  marked  C 
which  is   dated   18th   March    1921;  this 
agreement   contains  the  clauses   referred 
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to  in  plaintiffs'  affidavit  and  I  am  satis- 
fied that  23rd  July  1923  was  a  clerical 
error. 

We  have  therefore  on  the  one  hand  the-' 
statement  in  plaintiffs'  affidavit  that  tha 
three  agreements  in  suit  were  aooepced 
by  the  plaintiffs  at  Karachi  where 
they  were  signed  on  plaintiffs'  be- 
half by  Mr.  Hodges.  This  statement  is 
not  rebutted  by  the  evidence  put  in  on 
defendant's  behalf.  Defendant  relies  on 
an  agreement  entered  into  a  long  time 
previously,  which  was  varied  in  part, 
e.  g.,  as  to  the  amount  of  security,  by 
subsequent  written  agreements  between 
the  parties.  The  original  'agreement  did 
not  in  my  opinion  form  any  part  of  the- 
agreements  in  suit,  and  the  circumstances 
in  which  it  was  entered  into,  in  my  opi- 
nion, throw  no  light  on  the  question, 
when  the  agreements  in  suit  were  com- 
pleted. Defendant  ralies  on  documentary 
evidence  by  the  letter  already  referred  to 
dated  16th  July  1923  as  proving  that  the 
agreements  were  accepted  in.  Meerut.  It 
is  to  be  noticed,  that  the  letter  has  no 
bearing  on  the  agreement  dated  18th 
March  1921  relating  to  liquid  fuel,  and 
if  the  letter  is  considered,  it  is  clear  that 
it  lends  no  support  to  the  defendant's 
contention,  for  the  defendant  in  the  letter 
does  not  treat  the  terms  as  finally  settled. 
He  has  signed  the  agreement  but  in  the 
covering  letter  he  objects  to  one  of  the 
clauses  in  the  agreement,  which  he  has 
signed,  and  suggests  an  'alteration,  or  ac- 
tion being  taken  under  another  clause. 
Plaintiffs  did  not  agree  to  the  proposed 
alteration  and  Mr.  Hodges  signed -the- 
agreement  in  Karachi,  as  it  'stood.  In 
the  circumstances  I  think  the  plaintiff 
rightly  contends  that  the  agreement  was 
not  completed  until  Mr  .  Hodges  signed 
it  in  Karachi.  In  suits  on  contracts  the 
making  of  the  contract  is  part  of  the 
cause  of  action:  see  Mulla's  Civil  Proce- 
dure Code,  6th  edn,  p.  78.  The  allegation 
in  plaintiffs'  affidavit  that  the  agree- 
ments in  suit  were  accepted  in  Karachi 
is  not  rebutted  and  this  Oourt  would  ac- 
cordingly have  jurisdiction. 

With  regard  to  the  other  facts  relied 
on  as  giving  jurisdiction  the  decision  of 
the  House  of  Lords  in  1898  A.  C.  524 
shows  that  the  mere  fact,  that  an  agent 
had  to  remit  sale  proceeds  to  a  place 
within  the  jurisdiction  of  a  Oourt  would 
not  suffice  to  give  the  Oourt  jurisdiction 
to  try  a  civil  suit  between  the  principal 
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and  agent,  for  the  obligation  to  "remit" 
is  consistent  with  the  agent  having  dis- 
charged his  whole  obligation,  when  he 
posted  the  cheque,  draft,  or  bill,  outside 
the  jurisdiction,  and  the  contract  was 
therefore  wholly  performable  outside  the 
jurisdiction.  The  present  case,  however. 
ia  distinguishable  from  1898  A.  C.  524. 
There  the  plaintiff  having  made  advances 
and  payments  to  J.  P.  &  Go.  on  certain 
shipments  of  goods  to  Pernambuoo  sent 
bills  of  lading  with  a  covering  letter 
to  defendant,  directing  the  defendant  to 
hold  the  bills  and  property  in  trust  for 
plaintiffs  and  to  receive  payment  from 
J.  P.  &  Co  ,  according  to  the  in- 
voices, and  remit  the  proceeds  in  first 
class  Bink  bills  to  plaintiff.  In  the 
present  case  the  defendant  was  not  dis- 
charging duties  similar  to  those  of  a 
banker,  to  whom  bills  of  lading  and  in- 
voices are  sent,  nor  was  he  dealing  with 
the  plaintiff  on  the  puccn  adhattia  sys- 
tem, as  in  Tikaram  v.  Daulatram  (1) 
His  position  far  more  resembled  the 
position  outlined  in  the  judgment  in 
Tikaram  v.  Daulatram  (l)  at  p.  468  (of 
46  All )  He  was  the  plaintiffs'  agent  for 
the  sale  of  the  plaintiffs'  goods  in  the 
district  of  Meerut;  he  had  not  only  to 
remit  sale  proceeds  to  Karachi,  he  had 
to  render  accurate  and  sufficient  account 
sales  of  kerosine  and  petrol  every  month 
and  the  word  "render"  in  the  context 
seems  to  me  clearly  to  mean  deliver  or 
cause  £o  be  delivered  to  plaintiff  in 
Karachi.  He  had  to  submit  to  the  plain- 
tiff at  the  end  of  each  month  an  accurate 
report  of  stocks  .<af0il  and  other  property 
belonging  to  the  plaintiff,  (the  word  sub- 
mit is  explained  in  dictionaries  as  mean- 
ing present  and  in  the  context  would 
mean  I  think  present  to  ;the  company  or 
their  head  office  at  Karachi  ) 

He  had  to  make  "true  'payment  and 
delivery"  of  aale  proceeds  of  liquid  fuel 
"as  and  when  required  by  the  plaintiff" 
a  provision  which  would  in  my  opinion 
constitute  the  plaintiffs  to  require  pay- 
ment and  delivery  at  their  head  office  in 
Karachi.  He  had  to  "submit  to  the 
plaintiff  at  Karachi  ''  at  the  end  of  each 
month  a  certified  statement  detailing  all 
the  plaintiffs'  property  held  by  him.  In 
Tikaram  v.  Daulat  Bam  (l)  at  p.  468 
(of  46  All.)  the  learned  Judges  observed: 

"Persona  who  contract  with  agents  80° 
an  1  lea  away  and  who  wish  to  plaoo  their  agents 
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under  an  obligation  to  pay  or.be  sued  in  the 
foreign  district  must  in  our  /lew  be  careful  to 
provide  expressly  for  that  in  the  contract," 

It  is  noticeable  in  this.connexion,  that 
the  petrol  and  liquid  fuel  agreements 
each  contained  a  clause^  which  provided 
that  all  legal  proceedings  instituted  by 
the  company  or  the  agent  in  connexion 
with  or  arising  from  the  terms  and  con- 
ditions of  the  agreement  were  to  be  tried 
by  the  proper  Courts  in  Karachi-  This 
clause  by  itself  would  not,  of  course,  con- 
fer any  jurisdiction  on  a  Court  which  had 
no  jurisdiction  but  it  seems  to  me  when 
read  with  the  other  clauses  to  throw 
valuable  light  ou  the  intention  of  the 
parties.  In  fact  the  clauses  relating  to 
payment,  accountability,  reporting  or 
jurisdiction  in  tbe  respective  agreements 
should  in  my  opinion  be  read  together, 
each  agreement  of  course  be  considered 
separately. 

So  far  as  the  wording  of  the  liquid 
fuel  agreement  is  concerned  there  seams 
to  me  no  doubt  that  this  Court  would 
have  jurisdiction.  The  phrase  there,  is 
not  "remit  the  sale  proceeds,"  but 
"make  true  payment  and  delivery  thereof 
aa  and  when  required  by  the  company." 

This  agreement  further  specifically 
states,  that 

"the  agreement  mus!;  submit  at  the  end  oE 
each  month  to  the  company  at  Karachi" 
a  certified  statement  detailing  the  pro- 
perty of  the  company  and  it  contains  the 
clause  and  all  legal  proceedings  are  to  be 
instituted  in  -Karachi.  There  seems  to 
me  no  doubt  that  the  intention  of  the 
parties  was  that  the  agreement  was  to  be 
accountable  to  the  company  at  the  head 
office  in  Karachi  and  make  such  pay- 
ments as  were  due  in  Karachi  and  sue 
and  be  sued  in  Karachi. 

With  regard  to  the  petrol  agreement 
the  word  "remit"  no  doubt  'occurs  but  it 
occurs  in  association  .with  such  words  in 
other  clauses  in  the  agreement  as 
"render  to  the  company  accurate  and  suffi- 
cient account  sales  submit  at  the  end  of  every 
month  a  full  and  accurate  report" 
and  it  has  the  same  clause  as  the  liquid 
fuel  agreement  relating  to  all  legal  pro- 
ceedings. I  think  the  intention  of  the 
parties  also  with  regard  to  the  petrol 
agreement  was  the  sime  and  the  inference 
does  not  appear  to  me  to  be  removed  '  by 
the  mere  fact  that  plaintiffs  did  not  press 
their  claim  to  discount  on  up  country 
cheques  or  granted  a  concession  if  a  re- 
mittance was  made  in  a  particular  man- 
ner, viz.,  by  a  payment  to  the  Meerub 
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Bank  with  a  itequest  to  the  Bank  that 
the  money  might  be  credited  to  plaintiffs' 
current  account  with  the  Bank  at 
Karachi. 

The  kerosine  agreement  on  the  one 
hand  does  not  seetn  to  me  to  comply  with 
the  conditions  laid  down  by  the  Allaha- 
bad High  Court  in  Tikaram  v  Daulat 
Bam  (L)  at  (p.  468  (of  46  AIL).  The 
agent  had  to  '  remit"  sale  proceeds,  a  duty 
which  was  performable  iu  Meerut,  the 
language  no  doubt  is  used  in  association 
with  other  words  in  Cla-  6  and  7  viz., 
"render"  and  "submit"  which  convey 
the  idea  that  the  agent  was  to  report  and 
account  in  Karachi  and  the  agreement 
lacks  the  provision  contained  in  the 
petrol  and  liquid  fuel  agreements  that 
all  legal  proceedings  were  to  be  institu- 
ted in  Karachi 

Had  the  plaintiffs  case  depended  on 
the  wording  of  the  kerosine  agreement 
alone,  my  finding  on  issue  2  with  regard 
to  the  kerosine  agreement  would  have 
been  in  the  negative;  for  the  reasons  al- 
ready set  forth,  however,  my  finding  on 
issue  2  is  in  the  affirmative  with  regard 
to  all  three  agreements  Plaintiffs  to 
bear  the  costs  of  the  hearing  of  this 
issue,  care  being  taken  that  defendant 
does  not  pay  costs  twice  over. 

M  N  /R  K.  Order  accordingly, 
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BUPCHAND,  A    J.  C. 

Munshilal  Amansmg  and  another— 
Plaintiffs. 

v- 

Bishenlal  D  at  tar  am — Defendant. 

Original  Civil  Suit  No.  626  of  1928, 
Decided  on  2nd  July  1929. 

Contract  Act  S.  254— One  luit  for  lettle- 
ment  of  different  partnerships  of  different 
partners  does  not  lie — Accounts  of  different 
partnership  can,  however,  be  gone  into  for 
other  purposes  in  one  suit— Court  instituting 
enquiry  into  financial  relations  of  partners 
inter  se  — Limitation  offers  no  bar  to  Court 
—Limitation  Act,  Art  106. 

No  suit  can  lie  for  settlement  of  three 
different  partnerships  consisting  of  different 
partners.  But  it  doea  nob  follow  that  the 
accounts  of  different  partnerships  cannot  be 
gone  into  in  one  and  the  same  suit  for  certain 
purposes  or  that  the  statute  of  limitation  is  a 
bar  to  the  taking  of  such  accounts  for  all  pur- 
poses whatsoever.  Limitation  offers  no  bar 
to  a  Court  instituting  an  enquiry  into  the 
financial  relations  of  the  partners  inter  se  at 
tLe  commencement  of  the  partnership  which 
the  Court  is  engaged  in  winding  uo.  and  for 
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this  purpose,  it  may  be  necessary  to  go  tntc 
the  accounts  of  a  previous  partnership.  Thus, 
where  a  partner  is  neither  seeking  any  relief 
against  the  heirs  of  a  deceased  partner,  nor 
does  he  ask  for  accounts  of  partnerships  dis- 
solved by  their  deaths  being  taken  for  the  pur- 
pose or  making  their  heirs  liable,  but  is  only 
asking  for  dissolution  and  settlement  of  ac- 
counts of  the  partnership,  the  statute  of  limi- 
tation is  no  bar  :  Betjemann  v.  Bet  Jem  ami, 
(1895)  2  Ch.  474  and  3  S.  L.  B.  108,  Rel,  on  ; 
25  Mad.  20,  Re/.  [P  232  C  2  ;  P  233  0  U 

Eimatrai  Bhojraj  and  Tolasing  E~ 
Advam — for  Plaintiffs. 

Diprhand  Chandumal — for  Defendant. 

Judgment. — This  is  a  suit  for  dis- 
solution and  for  settlement  of  accounts 
of  a  partnership  carried  on  at  Karachi  in 
the  name  and  style  of  Dattaram  Munshi- 
lal. The  plaintiffs  are  brothers  residents 
of  Hansi  in  the  Punjab  The  defendant 
is  also  a  resident  of  that  place  and  i& 
distantly  related  to  the  plaintiffs. 

There  is  hardly  any  dispute  about  the 
facts  It  is  alleged  on  behalf  of  the 
plaintiffs  that  both  of  them  and  one 
Charanjilal  who  is  now  dead,  carried  on 
business  at  Hansi  in  the  name  and  style 
of  Mataram  Ruriram  and  that  in  Sam  bat 
1972  or  1915  A.  D  the  firm  of  Mataram 
Rurirara,  the  defendant  representing 
himself  and  the  joint  family  consisting, 
of  himself  and  his  sons  and  one  Sad  a  ram 
started  a  business  in  partnership  which 
was  to  be  carried  on  at  Karachi  in  the- 
name  of  Dattaram  Munshilal,  the  shares 
of  the  parties  being  ten  annasrfour  annas 
and  two-annas  rospeotively 

The  accounts  of    that   partnership  ara 
alleged   to   have   been  settled  in  Sambat 
1974,  a  few  months  before   the  death   of 
Sadaram    which    took  place  io  that  year. 
On  his  death  the  business  is  said  to  have 
continued  in  the  same  manner  as    before. 
In   October   1927,    Charanjilal  died  and1 
thereafter  again  the  business    is    said    to< 
have  continued  on  as  before, 

On   21st  September  1928,  the  plainbift 
filed  the  present  suit.     Paragraphs  4    bo 
6  of  the  plaint  which  ar,e  pertinent  to  thfr= 
points  in  issue  read  as  follows  : 

"  4.  That  the   said  Sadaram   died   in   1917, 
when  bis  connexion  with  the  partnership  firm, 
of  Dattaram  Munahilal  ceased    and    the   part- 
nership   business   was   oontinued    by   the    re- 
maining partners  in  the  same  name  and  style,, 
the  share  of  Mataram  Ruriram  being  12-annas 
and  defendant  four  annas  ;  5.  On  5th  October 
1127,  the  said  Charanjilal  referred  to  in  para.. 
1  of  the  plaint  died  and,  therefore,   his   share 
of   the   assets    and    liabilities   in   the   firm  of 
Mataram    Ruriram    was    token   over   by   the 
olaintiffs  :  G.  That  the  partnership   business* 
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of  the  firm  of  Dabbaram  Munshilal  haa  conti- 
nued up  bo  this  date,  the  share  of  the  plain- 
tiffs being  12-annaa  and  of  the  defendant  being 
four  annaa  aa  shown  in  para.  4  hereof.  " 

On  8th  October  1928,  the  defendant; 
filed  a  suit  against  the  plaintiffs  in  the 
Court  of  the  First  Glass  Subordinate 
Judge  at  Hansi  for  settle-neat)  of  accounts 
of  the  said  partnership  business,  but 
made  no  mention  therein  of  Sidaram  or 
Charinjilal  haying  been  partners  He 
averred  that  the  two  plaintiffs  who  are 
defendants  in  that  suit  and  he  himself 
carried  on  business  at  Karachi  in  the 
name  of  Dattaram  Munshilal  from  Sam- 
bat  1972  up  to  1st  October  1928,  and  he 
wanted  accounts  of  the  partnership  up  to 
that  date. 

That  suit  being  subsequent  to  the  pre- 
sent suit  has  been  stayed  under  S.  10, 
Civil  P.  0, 

On  4th  December  1928,  the  defendant 
filed  his  defence  in  the  present  suit  deny- 
ing that  he  had  become  a  partner  of  the 
plaintiffs  as  representing  the  joint  family 
consisting  of  himself  and  his  son?,  and 
pleaded  that  both  before  and  after  the 
death  of  Sadaram,  his  son  Surajsingh 
had  continued  as  a  partner  of  the  firm, 
that  he  himself  had  ceased  to  be  a  part- 
ner  in  the  firm  on  the  death  of  Charanji- 
lal,  that  the  sons  of  Sadaram  and 
Cliaranjilal  were  necessary  parties  to  the 
suit,  that  the  suit  was  technically  bad 
being  in  respect  of  three  different  part- 
nerships, and  that  the  plaintiffs  were 
liable  for  certain  alleged  losses  on  several 
grounds  specified  in  the  written  state- 
ment. He  also  disputed  the  jurisdiction 
of  the  Court  to  entertain  the  present  suit. 

On  these  pleadings  the  following 
issues  were  raised  : 

1.  Did  the  defendant  enber  into  partnership 
aa  alleged  in  para,  1  of  the  plaint  as  manager 
or   representative   of  bhe  joint  family  consist- 
ing of  himself  and  his  sons  7 

2.  Is   the   partnership   with    a    firm  invalid 
in  Uw  ?  J 

3.  What    were   bhe   shares   of   the    original 
partners? 

4.  Was  Sdrajsing  partner  of   bhe   firm   dur- 
ing bhe  lifebima  of  his  father  ? 

5.  Did   Sadaram'a   connexion  with  bhe  firm 
nob  cease  on  his  death,  and  did  his  son   Suraj- 
sing   continue   as   a   parbner   representing  his 
father's  share,  if  nob,  who  took  up  bhe  share 
of  Sadaram  ? 

6.  Did  the   plaintiffs  bake  over  Gharanjilal'a 
•hare  in  the  assets  and  liabilities  of  bhe  firm  ? 

7.  Did  Lakmiohand,  son  of  Oharanjilal,  con- 
tinue as  a  parbner  after  his  father's  death  ?    If 
so,  what  were  bhe  shares  of  bhe  partners  ? 

8.  Were  the   partnerships  dissolved   on    the 
death   of  Sadaram  and   Ohiranjilal  7    If    BO, 


were  the  partnerships  carried  on  after  theic 
respective  deaths  new  partnerships  and  can 
all  bhe  said  partnerships  bl  impleaded  in  one- 
suit  > 

9.  Did  the  defendant  inform  bhe  other   part' 
ners  on  the  death  of  Charaojilal  thab    he    was 
no    more    bheir  partner  and  not  liable  for  any 
dealings  subsequent  bheribo  or   was    ib    agreed 
and    arranged   thab  ho  would  not  be  liable  for 
any  future  dealings  9 

10.  Are  Lakhmiohand  and  Surajaing's  heirs 
necessary  parties  to  bhe  suit  9 

11.  Are  plaintiffs  liable  to   pay   the    amount 
due   by   bhe    firm  of  Ramohand  Ganohiram,  if 
any  7 

12.  Are  the  plaintiffs  liable  to  pay  bhe  losses 
due  on  bho  conbraoba  with  Ramkishen  Mamraj? 

13.  On  accounts  being  taken    what    amount 
if  any  is  duo  and  to  whom  7 

14.  General. 

FINDINGS. 

Issue  1  has  been  struck  off  as  it  hardly 
arises  at  the  present  stage.  The  question 
of  bhe  liability  of  the  joinb  family  pro- 
perty, if  any,  for  payment  of  the  debts  in- 
curred by  defendant  1  is  a  question 
fit  for  being  determined  in  execution  pro* 
cae  dings. 

Issue  2  — This  issue  has  not  been 
pressed.  The  partnership  was  not  bet- 
ween the  firm  of  Mataram  Ruriram  and 
others  but  ib  was  a  partnership  between 
the  individual  members  of  the  firm  of 
Mataram  Ruriram  on  the  one  bund  and 
others  who  joined  them  as  partners  in 
the  firm  of  Dattaram  Munshilal.  Though 
bhe  share  allotted  to  the  iudividua.13 
composing  the  firm  of  Mataram  Ruriram 
was  one  indivisible  share,  there  is 
nothing  in  law  to  render  such  a  partner- 
ship invalid  except  where  the  total 
number  of  partners  composing  such  new 
firm  exceeds  twenty  and  thereby  violates 
the  previsions  of  the  Indians  Companies 
Act.  My  finding,  therefore,  on  this  issue 
is  in  the  negative. 

Issue  3. — There  is  no  dispute  about  the 
shares  of  the  original  partners  and  no 
evidence  has  been  given  to  contradict  the 
averments  in  the  plaint.  I  hold  that  their 
shares  were  as  shown  in  the  plaint. 

Issues  4  and  5. — The  plaintiff  Ruriram 
has  denied  that  Surajsing  was  a  partner 
during  the  lifetime  of  his  father.  He  has 
also  denied  that  Surajsing  continued  aa 
such  afterward*.  He  ia  supported  by  en- 
tries Exs.  5/16  and  5/17  which  show  that 
in  Sambat  198L  a  sum  of  Us.  428-9-0 
said  to  be  due  by  Sadaram  waa  debited 
to  the  vatta  account  as  irrecoverable. 

The  only  evidence  to  the  contrary  ia 
that  of  the  defendants.  He  is  a  cantanker- 
ous old  gentleman,  and  his  evidence  does 
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not  carry  any  .weight  with  me.  As  a 
matter  of  faot,  \l  have  not  called  upon 
the  plaintiffs  to  cross-examine  him.  In 
his  anxiety  to  delay  the  settlement  of 
accounts  on  which  he  is  very  probably 
heavily  indebted,  the  has  made  certain 
contradictory  averments  in  the  plaint 
filed  by  him  in  the  Hansi  Court  and  in 
the  evidence  given  by  him  before  me.  As 
a  matter  of  fact,  even  if  I  were  to  hold 
that  Sadaram's  son  continued  as  a  part- 
ner after  the  death  of  his  father  for  a 
couple  of  yeirs  as  alleged  by  the  defen- 
dant in  his  evidence,  the  position  of  the 
parties  would  be  no  better  and  no  worse 
as  will  appear  hereafter  from  the  finding 
on  issue  9.  I  hold  on  this  issue  that 
Surajsingh  was  not  a  partner  in  the  life- 
time of  his  father  and  that  Sadaram's 
interest  in  that  firm  ceased  on  his  death. 

Issues  6  and  7. — Buriram  has  sworn 
that  as  Gharanjilal  was  heavily  indebted 
to  the  plaintiffs  and  had  left  no  property, 
they  (the  plaintiffs)  took  over  the  assets 
and  liabilities  of  the  firm  of  Mataram 
Buriram  on  themselves  and  discharged 
Chariinjilal's  son  from  all  liability  either 
to  the  firm  of  Mataram  Buriram  or  to 
the  firm  of  Dattaram  Munshilal.  This  is 
a  statement  against  the  plaintiffs'  own 
interests.  It  finds  support  in  the  evi- 
dence of  Lakhmiohand,  the  son  of 
Oharanjilal,  a  boy  of  about  21  years  of 
age  who  was  brought  down  to  give 
evidence  in  this  case.  So  far  as  the 
defendant  is  concerned,  he  is  in  no  way 
affected  by  the  relinquishment  by  the 
plaintiffs  of  their  claim  against  Gharanji- 
lal's  heir  and  by  their  agreeing  to  be 
responsible  to  the  defendant  in  respect  of 
any  loss  for  which  Charanjilal  is  account- 
able to  the  partnership  of  Dattaram 
Munshilal.  The  defendant's  share  was 
four  annas  as  against  twelve  annas 
collectively  allotted  to  the  plaintiffs  and 
Charanjilal,  and  his  liability  is  neither 
leas  nor  more  than  four  annas  in  the 
rnpee  whether  Oharanjilal's  heir  conti- 
nues as  a  partner  or  not.  I  hold  on  issue  6 
in  the  affirmative,  and  on  the  first  part 
of  issue  7  in  the  negative  ;  no  finding 
is,  therefore,  necessary  on  the  second 
part  of  issue  7. 

Issues  8  and  10. — These  seem  to  me 
the  issues  on  which  great  stress  has  been 
laid  by  the  learned  pleader  of  the  defen- 
dant in  support  of  the  several  technical 
pleas  raised  iu  the  written  statement. 
Now,  there  can  be  no  doubt  that  in  Jaw 
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the  partaership  which  was  started  in 
Sambat  1972,  was  dissolved  in  Sambat 
1971  on  the  death  of  Sadaram,  and  that 
the  business  which  was  carried  on  by  the 
remaining  partners  was  a  business 
carried  on  by  them  as  constituting  in  the 
eye  of  the  law  a  new;  partnership  and  that 
again  on  the  death  of  Oharanjilal  in 
October  1927,  the  surviving  partners 
continued  on  the  business  likewise  as 
forming  new  partnership.  It  is  also  not 
open  to  argument  that  no  suit  can  lie  for, 
settlement  of  three  different  partnerships 
consisting  of  different  partners.  But  it 
does  not  follow  that  the  accounts  of 
different  partnerships  cannot  be  gone  into 
in  one  and  the  same  suit  for  certain 
purposes  or  that  the  Statute  of  Limita- 
tion is  a  bar  to  the  taking  of  such  ac- 
counts for  all  purposes  whatsoever.  The 
effect  of  surviving  partners  continuing 
the  business  without  settlement  of  ac- 
counts after  a.  dissolution  caused  by  the 
death  of  one  of  their  former  partners  was 
dealt  with  by  the  Oourt  of  Appeal 
in  the  leading  case  of  Betjemann  v. 
Betjemann  (L).  The  facts  of  that  case 
are  that  A  and  his  two  sons  J  and  Gf 
carried  on  business  in  partnership  from 
1856  to  1886.  When  A  died  there  were 
no  articles  of  partnership  and  no  settled 
accounts.  After  A' a  death,  J  and  Gt 
carried  on  business  a9  partners  without 
winding  up  the  other  partnership  and 
without  coming  to  any  settled  accounts. 
J  died  in  1893  and  his  executrix  brought 
a  suit  for  account  of  the  partnership 
between  J  and  G  from  1893.  G  claimed 
the  account  of  the  old  partnership  to  be 
taken  from  1856,  the  executrix  of  J 
demurring  to  that  plea  inter  alia  on  the 
ground  that  the  Statute  of  Limitation 
was  a  bar  to  such  account  being  gone  into. 
In  dealing  with  that  point  Lindley,  L.  J., 
observed  at  p  478  : 

"The  plaintiff  ia  the  executor  of  John  ; 
and  although  John  and  George  William  the 
two  sona  continued  the  partnership,  it  was, 
in  point  of  law  a  different  partnership,  viz,,  a 
partnership  between  two.  They  continued  the 
partnership  account  as  ona  aooounb,  And 
never  wound  it  up.  They  brought  in  all  the 
balances,  carried  on  the  balances  at  the 
bankers,  carried  on  the  ledgera,  and  carried 
on  the  account  without  a  break.  Now  aa 
between  parsons  who  deal  with  each  other 
upon  that  footing,  I  fail  to  sea  the  Statute  of 
Limitations  haa  any  application  whatever. 
Notwithstanding,  therefore,  that  the  partner- 


(1) 


[1895]  2  Oh.  471=^44  W.  R.  182=73  L.  T. 
2=64  L.  J.  Oh,  641. 


•Up  WM  determined  between  the  three,  and 
that  share  wai  a  new  parbneriblp  between  the 
two,  there  was  no  break  in  tha  aooount  aud 
tha  aooonnt  WM  never  brought  to  an  and. 
My  Tlaw  ii  that  the  learned  Judge  misapplied 
tha  doctrine  of  Knox  Gy«  (9),  in  holding  ai 
between  these  two  brothers,  who  went  on 
without  a  break,  that  the  account  oould  be 
oonndored  »a  severed  in  1896,  and  that  tbera 
wax  a  new  eanse  of  action  anting  then.11 

The  case  was  followed  by  Bhashyam 
Ayyangar,  J.,  in  Ahmta  Bibi  v  Abdul 
Kader  Saheb  (3)  and  by  a  Bench  of  this 
Court  in  Parckoma!  Vascindmal  v 

Fernandas  Alamchand  (4)  la  the  last 
oited  oi36  which  ia  binding  on  me, 
Orouoh,  A.  J.  C.  has  said  at  p.  Ill  . 

"Wboa  a  partnership  IB  a  continuing  one, 
there  is,  technically  a  now  partnership 
formed  whenever  any  partner  dies.  On  snob 
death,  eaoh  aur? iving  partner  ii  prommed  to 
Invost  in  the  new  partnership  his  abare  of  tho 
assets  of  tho  dissolved  partuarihlp  and  to  tnko 
over  hie  aharo  of  the  liabilities.  Aa  Boon  aa 
the  new  partnership  IB  forinod,  oaoh  partner  ia 
personally  raaponaiblo  to,  And  baa  personal 
rights  against,  all  the  othira.  When  Buoh 
new  partnerships  coma  into  enabenoo  without 
Battlement  of  aooonnta  it  (B  necessary,  when 
winding  up,  to  go  into  tha  accounts  of  the  old 
partnership,  in  order  to  nacartnin  tho  abate  of 
accounts  as  botwoon  the  ievoral  partners 
when  the  new  parkiiorahip  commenced.  Throe 
years  after  tha  doith  of  a  partner,  the  law  of 
limitation  presents  a  b%r  ti  any  auit  for  ac- 
counts in  raapoct  of  tho  partnorihip  of  wuich 
ha  was  a  mombcr  ,  »ud  thoro  0111  be  no  quot- 
tlon  of  granting  dissolution  of  .1  firm  already 
dissolved.  Bu!;  limitation  odors  no  bar  to  a 
Gonrt  instituting  an  enquiry  into  the  finan- 
cial relations  of  tha  partners  inter  ae  at  the 
comma noenant  of  tfaj  partnership  which  tho 
Court  is  engage 3  in  winding  up  and,  for 
this  purpose,  it  miy  be  necessary  to  go  into 
the  accounts  of  a  pr<mous  partnership." 

Now  tlie  plaintiffs  are  not  seeking  any 
relief  either  against  SHara-n's  heira  or 
against  Charanjilal's  heirs.  They  do  not 
ask  for  accsnnts  of  tha  partnerships  dia- 
aolvei  by  their  deaths  being  taken  for 
the  purpose  or  miking  their  heirs  liable, 
and  BO  the  statute  of  limitation  does  not 
apply.  As  no  relief  ia  claimed  againat 
BUoh  heirs  either,  prima  facie  no  question 
of  non-joinder  of  parties  arises 

The  plaintiff's  oase  is  that  on  the 
death  of  eaoh  of  the  flaid  persons,  the 
partnership  was  continued  without  settle- 
ment of  accounts,  that  when  each  new 
partnerahip  was  formed,  each  surviving 
partner  was  presumed  to  have  invested 
in  the  new  partnership  his  share  of  the 
assets  of  the  dissolved  partnership  and 

12)  [18781  5  H.  L.  65ft  =42  L.  J.  Oh.  334. 
.(3)  [1902]  25  Mad.  26. 
44)  [1910]  8  8.  L.  B.  109=4  I.  0.  600. 
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to  have  taken    over  his  .share    of  tho 
liabilities.  * 

Now  the  plaintiffs  seek  in  effect  for 
dissolution  of  the  new  partnership  which 
was  continued  after  the  death  of  Oharanji- 
lal  up  to  the  filing  of  the  present  suit, 
Now  in  order  to  determine  what  share  of 
the  assets  and  liabilities  were  brought  in 
in  this  new  partnership  by  the  plaintiffs 
on  the  one  hand  and  the  defendant  on  the 
other,  it  is  necessary  to  go  into  the  ao- 
oonnts  of  the  prior  partnership  which 
was  carried  on  before  that  date  with 
Cbaranjilal  as  an  additional  partner,  and 
for  the  purpose  of  going  into  the  ac- 
counts of  that  partnerahip  for  that 
limited  purpose,  there  is  no  bar  in  law  to 
the  accounts  being  gone  into  either  on  the 
ground  of  limitation,  or  on  the  ground  of 
Charanjilal's  heirs*  not  being  on  the 
record  as  parties  I  can  quite  under- 
stand that  if  Charanjilal  had  a  separate 
share  in  the  partnership  a  question 
might  have  been  raised  as  to  the  liability 
of  defendant  in  respect  of  the  amount 
which  GharanjiUl  had  to  pay,  and  in 
thut  on ae  the  question  whether  Oharanji- 
Ul's  heira  should  bo  on  the  record  or  not 
would  have  required  serious  considera- 
tion. But  in  tho  present  case,  Oharanji- 
lal  had  no  separate  share  and  so  far  as 
the  liability  of  the  defendant  is  con- 
cerned, the  presence  of  Charanjilal'a  heirs 
ia  absolutely  unnocesaary.  Apart  from 
the  above,  we  have  tho  evidence  of  Burl- 
ram  that  on  Ohfiraniilal's  death,  the 
plaintiffs  took  over  hia  liabilities  to  the 
knowledge  of  the  defendant  and  the  de- 
fendant agreed  to  it.  Ib  ia  true  that  the 
defendant  haa  denied  that  ho  waa  present 
at  the  interview  between  Rurirnm  and 
Lakhmichand,  and  ao  far  aa  that  part  of 
hia  abatement  ia  concerned,  I  am  pre- 
pared to  attach  some  weight  to  it.  I 
was  not  convinced  with  the  evidence  of 
Lakhmiohand  who  attempted  to  improve 
the  case  of  the  plaintiffs  much  further 
than  it  was  necessary,  and  went  far  be- 
yond what  Buriram  had  stated  in  hia 
own  evidence,  but  I  am  prepared  to  ac- 
cept Bariram's  own  statement  that  he 
and  his  brother  Munshilal  did  lake  op 
the  liabilities  of  ChamnjilaL  and  dis- 
charged this  penniless  boy  Lakhmiehaiid 
of  all  his  liabilities  and  that  they  in- 
formed  the  defendant  about  it  who  ac- 
quiesced in  the  same,  and  allowed  the 
business  to  be  carried  on  between  the 
plaintiffs  and  the  defendants  aa  partners. 
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they  having  ^he  same  shares  as  before, 
that;  is  to  sa.y,£he  defendant  having  four 
annas  share  and  the  two  plaintiffs  having 
twelve  annas  share  instead  of  the  two 
plaintiffs  and  Oharanjilal  having  that 
collective  share.  *  And  I  am  supported  in 
this  very  strongly  by  the  plaint  file!  by 
the  plaintiff  himself  where  he  has  made 
no  mention  either  of  Charanjilal's  share 
of  the  partnership  having  beea  dissolved 
at  the  death  of  Charanjilal,  but  he  has 
treated  the  partnership  as  continuing  up 
to  1st  December  1929.  It  is  hardly  open 
to  him  to  blow  hot  and  oold  and  raise 
new  toohniaal  pleas  with  the  object  of 
delaying  the  settlement  of  accounts 
merely  and  solely  because  he  has  been 
forestalled  by  the  plaintiffs  in  his  at- 
tempts to  drag  the  plaintiffs  to  Hissar 
Court,  and  to  have  the  accounts  taken  in 
this  Court.  If  these  accounts  were  taken 
in  the  Hissar  Court  he  would  be  con- 
fronted by  his  own  plea  that  the  accounts 
could  be  gone  into  prior  between  the 
plaintiffs  and  the  defendants  and  that 
Charanjilal's  heirs  and  Sidaram's  heirs 
were  not  necessary  parties 

So  far  as  the  accounts  of  the  pirtner- 
ship  prior  to  the  death  of  Sa.di.ram  are 
concerned,  the  case  of  the  plaintiffs  is 
much  stronger.  In  addition  to  the  above 
arguments  equally  applying  in  respect  of 
the  accounts  prior  to  the  death  of  Sada- 
ram,  we  have  the  further  fact  that  the 
amount  which  was  due  by  Sadaram  was 
only  a  small  sum  of  Rs.  428,  and  that 
though  it  was  written  off  in  Sambat  1981, 
the  defendant  never  protested  against  it 
up  to  the  filing  of  the  suit.  Perhaps  it 
will  not  be  necessary  for  the  commis- 
sioner to  go  into  the  accounts  prior  to 
Sambat  1974,  but  if  it  becomes  necessary 
to  ascertain  what  are  the  assets  and 
liabilities  of  the  defendant  which  he 
bronght  into  the  hotchpot  when 
Charanjilal  died,  and  if  that  oannot  be 
ascertained  without  going  into  the  ac- 
counts of  the  partnership  carried  on  be- 
fore Sftdaram's  death,  then  I  can  see  no 
reason  why  this  account  should  also  not 
be  gone  into.  I  hold  on  issue  8  that  the 
partnerships  were  dissolved  on  the  death 
of  Sadaram  and  Charanjilal,  and  that  tbe 
partnerships  which  were  subsequently 
carried  on  were  new  partnerships  in  the 
eye  of  law.  The  suit  being  properly  con- 
stituted for  settlement  of  accounts  of  the 
last  partnerships,  it  is  open  to  the  par- 
ties to  go  into  the  prior  partnerships  for 


the  purpose  of  ascertaining  the  assets  and? 
liabilities    brought    by  each    partner  in* 
the  new    partnership.     My    finding   on 
issue  10  is  th*t  Lakh  mi  oh  and  and  Suraj- 
singh    are    nob    necessary    parties  in  the> 
suit  as  so  constituted. 

Issue  9. —     On   this    issue    the  only 
evidence   is    tint   of  .the  defendant  him- 
self.    He  has  flatly  contradicted  his  own 
verified  plaint  filed  in  the    Hissar   Court 
and  Rurir,im  has  denied  it   on   oath.     In 
addition   to  that   we   have  the  letters  of 
the  defendant    Exs.  5/12  and  5/14  where 
the  defendant  requested  the    plaintiffs  to 
help   him    in   deceiving  the   income-tax 
authorities   and    both    letters  show  that 
the  Karachi  business  was    being   carried 
on    to    the   knowledge   of    the  defendant- 
after      the     death    of    Charanjilal.      la- 
Ex.  5/14   inter   alia   he   has  written   afr- 
follows  : 

"What  ia  yo'ir  opinion  about  toorias  ?  If 
yOu  expect  a  riso  and  thora  ia  good  demand1 
from  offices,  and  if  tho  Europeans  also  expect 
a  rise,  than  purchase  203  tons  tooria.  Pay  in 
our  account." 

This  letter  is  dated  2nd  February  1928. 
Now   no   doubt    the   words    "in   our  ac- 
count"   refer   to    the  account  of  the  firm 
of  Bishinlal    Da.ttara.rn,   bat  this   letter- 
also  proves  that  the  defendant  knew  that 
the   firm    of    Da.tta.ram    Munshilal     was> 
carrying    on    business    in    Karachi,    and 
therefore,    he   asked    that  firm  to  make  fr- 
oontraot   if  it    was   a   profitable  one.     I 
have   no   hesitation   in   holding   on  this- 
issue  against  the  defendant 

Issue  11  —  This  issue  is  based  on> 
pira.  12  of  the  written  statemant  which; 
read  as  follows  : 

"It  ia  further  submitted  that  tho  plaintiff* 
are  brothers  being  sons  of  the  sama  father. 
There  is  a  firm  of  Ra  mo  ha  ad  Gaaahiram  at 
Hansi  in  which  the  plaintiffs  are  also  in- 
terested being  partners  therein.  This  firm  ol 
Ramohand  GanshLram  had  an  account  with 
the  firm  of  Dattaram  MuuahiUl  on  whiolr 
there  is  due  bo  the  firm  of  Dattaram  Munshi- 
lal a  sum  of  about  Rs.  40,039.  This  dafendaat 
submits  that  plaintiffs  must  be  made  bo  pay 
this  amount." 

As   I   read    this   paragraph  the  defen- 
dant's oa.se  was   that   as   the  plaintiff?- 
were  partners  of   the  firm  of  Rim  oh  and 
Oanshiram,  they  were   liable   to  make' 
good   the   loss  of  Rs.  45,003  da  a  by  that 
firm,     He  has  given  a  complete  go  by  to- 
that   written  statement.     I   understand,. 
his  allegation  at  present  is,  that  because* 
the  Karachi  firm  dealt   with   RimohanoV 
Ganshiram    who   was  a  relative  of   the> 
plaintiffs  and   because  they  did  not  get- 
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hig  consent  before  opening  that  account, 
he  is  not  liable  for  the  same.  The  addi- 
tional ground  on  which  he  disputes  his 
liability  is  evidently  that  because  the 
plaintiffs  neglected  to  take  proceedings 
against  Bimohand  Oanshiram  for  the  re- 
covery of  the  amount  due  by  him  he 
being  their  relative,  they  should  be 
made  responsible  for  the  same. 

Apaifc  from  the  fact  that  all  these 
pleas  were  not  speoiBcally  raised  in  the 
written  statement,  there  is  no  substance 
whatsoever  in  them.  The  defendant  has 
admitted  in  his  examination  that  the 
manager  at  Karachi  had  full  power  to 
transact  business  with  any  persons  he 
liked  and  that  he  himself  was  never  con- 
sulted when  the  firm  of  Dattaram  Mun- 
shilal  opened  accounts  with  any  other 
constituent,  If,  therefore,  that  firm 
opened  account  with  any  particular  con- 
stituent who  was  their  relative,  the  mere 
fdot  that  they  failed  to  consult  the  plain- 
tiffs will  not  make  them  liable,  Apart 
from  that,  it  is  admitted  that  the  defen- 
dant knew  about  eighteen  months  ago 
that  Ramohand  Ganshiram  was  indebted 
to  the  partnership  to  the  extent  of 
Ea,  45,000  and  still  he  never  raised  any 
protest  or  sent  any  notice  It  also  does 
not  appear  that  the  plaintiffs  have  been 
in  any  way  indifferent  in  not  making 
recoveries.  It  is  in  evidence  that  they 
have  as  a  matter  of  fact  realized  as  much 
as  they  could  by  taking  over  the  proper- 
ties of  that  firm  in  the  name  of  Munshi- 
lul  and  thereby  reducing  the  indebted- 
ness of  that  firm  by  Bs,  18,000.  If  Ram- 
chand  Ganshiram  is  a  man  of  no  means, 
and  if,  therefore,  no  suit  has  been  filed 
against  him,  it  can  hardly  be  said  that 
the  defendant  can  avoid  his  liability  in 
respect  of  the  same,  I  may  further  point 
out  there  are  some  relatives  of  the  defen- 
dant himself  who  are  indebted  to  the 
partnership  and  who  are  impecunious, 
but  still  the  defendant  has  not  agreed  to 
undertake  their  liability  on  his  own 
shoulders.  I  hold  on  this  issue  against 
the  defendant. 

Issue  12. —  This  issue  is  based  on 
para  13  of  the  written  statement.  It  is 
no  doubt  true  that  in  this  paragraph  the 
defendant  has  alleged  that  the  Karachi 
firm  had  unauthorizedly  entered  into 
contracts  with  that  firm,  and  as  the 
plaintiffs  were  related  to  the  proprietors 
of  that  firm,  they  should  be  made  liable. 
The  reasons  given  by  me  in  dealing  with 


issues  10  and  11  equally  E^pply  to  the  pre- 
sent issue,  and  I  have  *no  hesitation  in" 
holding  on  both  issues  also  against  the 
defendant 

Issue  13. —  The  caso  will  now  go 
to  the  commissioner*  with  directions  to 
speedily  proceed  with  the  accounts  after 
requiring  the  plaintiffs  to  file  a  potameF 
showing  what  amount  aaoording  to  them 
the  defendant  has  to  pay  and  inviting 
objections  from  the  defendant  against  the- 
said  potarnel.  The  Commissioner  should 
give  fifteen  days'  time  to  the  plaintiffs 
to  file  a  potamel  and  a  further  time  of 
fifteen  days  to  the  defendant  to  file  his 
objection  to  that  potamel 

Issue  14.  —  I  pass  a  preliminary 
decree  for  accounts  of  the  partnership 
and  order  that  the  defendant  do  pay 
oo at 3  up  to-date,  Commissioner's  fee 
Bs.  30  to  be  deposited  in  the  first  in- 
stance within  seven  days  by  the  plain- 
tiffs Beport  within  two  months. 

V  S./R  K.  Suit  decreed. 
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BAIILEE,  J.  C.  AND  KALUMAL,  A.  J.  C. 
Parumal  Thawerdas  —  Appellant. 

v. 

Abdul  Bauf  and  others — Respondents. 
First  Appeal    No.  23  of  1926,  Decided 

on  3rd  August  1929. 

(a)  Evidence  Act,  S.  68— Mortgagor,  scribe 
and    alkeiting  witnesses   dead—In    view    of 
amended  definilion  of  attestation  and  varied 
mode  of  proving  attested  document  as  amen- 
ded by  S.  68    proof  of  probability   of  execu- 
tion is  sufficient, 

Where  the  executant  of  a  mortgage-deed,, 
the  writer  ot  the  deed  and  the  attesting  wit- 
nesses have  all  died,  having  regard  to  the 
new  definition  of  attestation  in  S.  3,  T.  P. 
Act,  and  to  the  varied  mode  of  proving  a 
registered  dooument  as  amended  by  B.  68, 
Evidence  Act,  it  ia  sufficient  to  satisfy  the 
Court  that  the  execution  which  was  not  speci- 
fically denied  was  so  probable  that  a  prudent 
man  ought  under  the  circumstances  of  the 
case  to  act  upon  the  supposition  that  it  was 
so  executed.  [P  236  G  2] 

(b)  Transfer    of    Property    Act,    S.    SB- 
Combination    of    possession    of     lands    and 
personal  covenant  to  pay  creates  simple  com- 
bined with  usufructuary  mortgage. 

A  mortgage- deed  began  by  providing  that 
the  mortgagee  should  take  the  land  and  repay 
himself  both  principal  and  interest  out  of  the 
products  of  land;  it  was  also  provided  that 
in  the  event  of  the  crop  not  being  enough  to 
satisfy  the  whole  claim  the  mortgagor  agreed 
to  pay  an  enhanced  rate  of  interest  aud  to  pay 
tha  amount  due  if  demanded  out  of  his  other 
property,  there  was  in  addition  a  specigc 
provision  that  the  creditor  WBB  to  be  entltje(j 
to  sell  the  mortgaged  property. 
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Held1  that  the  fiorbgaga  wai  a  combination 
of  usufructuary  wjbh  simple  mortgage. 

[P  237  0  1] 

(c)  Limitation  Act,  Art.  13.1— Combina- 
tion of  limple  and  uiufr actuary  mortgage- 
Suit  to  recover  amount  from  mortgaged  pro- 
perty after  12  year*,  ii  barred. 

Whoro  the  mortgage  is  a  combination  o* 
usufructuary  with  simple  mortgage,  a  suit 
to  recover  mortgage  money  from  lands  brought 
after  12  years  of  the  execution  of  the  mort- 
gftgo-deed  is  barred  by  Ait.  132.  A  I.  R  1929 
P.O.  139,  Rel.on.  [P  237  C  2] 

Fatechand  Assudamal—foT  Appellant. 

Judgment. — This  appeal  raises  an  in- 
teresting legal  point  and  unfortunately 
it  has  been  argued  ex  parte  We  should 
have  welcomed  an  appearance  on  behalf 
of  the  respondents. 

The  facts  areas  follows:  The  plaintiff 
sues  as  heir  of  his  deceased  brother 
Harumal  on  a  deed  of  mortgage  which 
puiports  to  have  been  executed  on  23rd 
April  1909  in  favour  of  Harumal  by 
Sadallah  and  Dost  Mahomed  who  are 
also  dead,  as  are  the  writer  and  both 
Attesting  witnesses.  He  seeks  to  recover 
the  principal  sum  of  Rg.  6,800-0-0  with 
an  equal  amount  of  interest  from  land 
which  fell  to  the  share  of  the  joint  mort- 
gagors at  a  partition  in  lieu  of  the  l/3rd 
undivided  share  of  the  estate  which  was 

.mortgaged.  The  defendants  who  are  the 
legal  representatives  of  Sad  all  ah  and 
Dost  Mahomed  pleaded  ignorance  of  the 
transaction  and  denied  the  claim. 

The  learned  Sub- Judge  decided  that  it 
had  not  been  provei  that  Sad  all  ah  and 
Dost  Mahomed  had  executed  the  docu- 
ment. Secondly  that  the  plaintiff  was 
not  entitled  to  recover  the  sum  claimed 
from  the  mortgaged  land  or  its  substi- 
tute and  thirdly,  that  his  claim  was 
time  barred  and  he  dismissed  the  suit 
"with  costs. 

The  first  question  for  us  to  decide  is 
whether  it  has  been  proved  that  Sidallah 
and  Dost  Mahomei  executed  the  docu- 
ment and  whether  it  is  a  mortgage,  that 
is  to  say,  was  it  duly  attested  as  required 
by  S.  59,  T.  P.  Act.  When  the  suit  was 
decided,  it  was  necessary  for  the  plaintiff 
to  prove  not  only  that  the  mortgagors 
had  executed  the  document  but  that  their 
signatures  had  been  attested  by  2  attes- 
ting witnesses  who  were  both  present  at 
the  time  of  execution  and  signed  the 
document.  But  the  effect  of  the  amen- 
ding acts  since  passed,  Nos.  27  of  1926 
and  10  of  1927  had  changed  the  position 

.and  all  we  have  to  see  is  whether  eaoh  of 


the  witnesses  was  present  and  saw  the 
executants  sign  or  received  afterwards  a 
personal  acknowledgment  from  each.  It 
is  not  now  necessary  [that  the  witnesses 
ehould  actually  witness  the  act  of  sig- 
ning. Further  the  mode  of  proof  of  an 
attested  document  has  been  changed  by 
Act  31  of  1926,  Op  to  the  date  of  its 
becoming  law,  S.  68,  Evidence  Act,  re- 
quired that  the  person  propounding  an 
attested  document  should  call  at  least 
an  attesting  witness  if  one  were  alive. 
Tf  no  attesting  witness  were  available 
it  was  necessary  under  S.  69,  to  prove 
the  handwriting  of  at  least  one  such 
witness  and  in  addition  the  handwriting 
of  the  executant.  The  new  Act  makes  an 
exception  in  favour  of  registered  docu- 
ments provided  that  they  are  not  speci- 
ally denied  and  the  amendment  ,  to  68 
covers  69  also  which  has  to  be  read  as  a 
corollary  to  it.  The  result  is  that  in 
the  present  case  since  there  was  no 
speaified  denial  of  execution!  it  was  open 
to  the  plaintiff  to  prove  the  execution 
and  attestation  in  any  way,  he  liked,  so 
long  as  the  evidence  was  sufficient  to 
satisfy  the  Court  that  the  execution  was 
so  probable  that  a  prudent  man  ought 
under  the  circumstances  of  this  case,  i.e., 
considering  that  all  the  parties  and 
witnesses  aro  dead,  to  act  upon  the  sup- 
position that  it  was  executed.  This 
being  so,  we  find  the  evidence  sufficient. 
The  plaintiff  has  proved  the  handwrit- 
ing of  the  writer  and  2  attesting  witnes- 
ses, and  also  that  the  Sub-Registrar 
satisfied  himself  that  the  executants  were 
the  men  who  aokaowledged  execution 
before  him  and  in  addition  he  has  provei 
an  admission  of  execution  made  by  Dost 
Mahomed  in  a  subsequent  civil  pro- 
ceeding. 

The  next  point  decided  by  the  learned 
Sub-Judge  was  that  the  mortgage  wag 
intended  to  be  usufructuary  and  conse- 
quently, that  since  possession  had  never 
been  taken  by  the  mortgagee  no  mort- 
gage existed.  He  treated  the  document 
as  a  mere  agreement  to  mortgage  and 
held  that  mortgagee  had  the  right  to 
sue  for  possession  or  under  S.  63,  for 
his  money  and  no  other  remedy,  and 
that  both  these  remedies  were  barred  by 
limitation.  Assuming,  however,  that  the 
plaintiff  had  the  rights  ot  a  simple  mort- 
gagee none  the  less  in  the  Sab-Judge's 
opinion  his  claim  was  time  barred  as  his 
right  to  sue  had  accrued  to  him  in  1909 
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when  the  mortgagor  failed  bo  give  pos- 
session under  the  contract.  Lastly,  he 
held  that  in  any  case  the  cause  of  action 
must  have  accrued  at  latest  on  let  April 
1911,  but  I  need  not  deal  with  this 
point  as,  though  the  deed  speaks  of  four 
crops  in  several  places,  it  interprets  this 
phra.se  as  being  equivalent  to  2  years. 

It  appears  to  us  that  the  learned  Judge 
has  afisintorpreted  this  document  and 
that  it  was  not  a  mere  usufructuary 
mortgage  but  a  combination  of  usufruc- 
tuary with  a  simple  mortgage.  It  begins 
by  providing  that  the  mortgagee  should 
take  the  land  and  repay  himself  both 
principal  and  interest  out  of  the  crops  of 
the  2  years  1909-1911,  then  comes  a  clause 
which  provides  that  in  fcho  event  of  the 
crop  not  being  enough  to  satisfy  the 
whole  claim,  the  mortgagor  agreed  to  pay 
in  enhanced  rabe  of  interest  and  to  pay 
tho  amount  duo  if  demanded  out  of  his 
other  property.  This  amounts  to  a  per- 
sonal covenant  and  then  there  comes  a 
specific  provision  that  the  creditor  was 
to  be  entitled  to  sell  the  mortgaged  pro- 
perty. But  until  he  is  paid  cr  chose  to 
sell  the  land  he  was  to  remain  in  pos- 
session. It  seems  to  us  that  nothing 
could  be  clearer  than  that  the  mortgage 
was  not  exclusively  usufructuary. 

The  question  of  limitation  is  left.  The 
right  to  claim  specific  performance  and 
tho  claim  to  recover  the  money  on  the 
personal  covenant  are  barred.  Both 
rights  accrued  in  1909.  But  it  is  con- 
tended that  the  right  of  sale  did  not 
accrue  until  23rd  April  1911  when  the 
period  of  two  years  expired.  Mr.  Fateh- 
chand's  argument  is  that  though  in  1909 
the  mortgagee  could  have  repudiated  the 
contract  and  sued  for  his  money  under 
S,  6^,  T.  P.  Aob,  he  had  no  right  at  that 
date  to  sue  under  the  contract  for  the 
sale  of  the  mortgaged  property  since  by 
the  contract  it  was  not  repayable  until 
April  1919.  He  could  interpret  the 
words: 

"when  the  money  auofl  for  becomes  due  in 
Art.  132,  Llm.  Aot,  aa  manning  due  under  tho 
contract  by  which  the  immovable  property 
was  charged." 

It  appears  to  us  that  this  argument 
cannot  be  supported  without  doing  vio- 
lence to  the  plain  meaning  of  Art.  132, 
and  producing  a  result  which  was  never 
contemplated  by  the  contracting  parties. 
To  begin  with  we  are  not  entitled  to  add 
anything  to  a  statute  unless  it  is  im- 
possible to  interpret  ib  without  an  addi- 


tion. Where  the  words  jtre  plain,  effect 
must  be  given  to  them,  with  out  altera- 
tion, and  in  this  uase  the  wording  is 
plain  enough.  Secondly,  though  un- 
doubtedly under  the  terms  of  the  con- 
tract the  mortgagee  ^as  nofc  entitled  to 
sue  for  sale  until  the  expiry  of  two  years 
his  agreement  to  wait  was  given  on  the 
understanding  that  the  mortgagor  ful- 
filled his  share  of  the  bargain  and  gave 
him  the  land.  He  cannot  be  held  to  be 
bound  bv  this  agreement  after  ifc  was 
broken  by  the  mortgagor.  It  follows 
that  Mr.  Fatehohand  has  no  right  to 
rely  on  the  contract  and  must  point  out 
in  the  general  law  of  mortgage  some 
authority  for  the  proposition  that  a 
mortgagee  is  not  entitled  to  the  benefit 
of  his  security  as  soon  as  he  becomes 
entitled  to  repayment  of  his  money. 
Naturally  the  learned  pleader  has  not 
been  able  to  find  any  such  rule,  on  the 
contrary  wo  find  in  the  latest  part  of  the 
Bombay  Law  Reporter  a  case  on  all 
fours  with  that  in  suit  Narsinyh  Par  tap 
Bahadur  v.  Mahomed  Yakub  Khan  (1). 
A  money  lender  made  an  advanos  on  the 
security  of  land  on  condition  that  he  wad 
to  have  possession,  secure  interest  and  a 
right  of  sale.  The  borrower  did  not  give 
possession  and  he  sued  to  recover  princi- 
pal and  interest  by  sale.  Their  Lord- 
ships held  that  the  mortgagor  had  de- 
prived him  of  his  security  and  that 
under  S.  68,  T.  P.  Act,  the  money  had 
become  payable  and  that  a  decree  for  the 
sale  should  be  made.  I  quote  the  follow- 
ing words: 

1  It  would  indeed  ba  a  startling  result  of 
the  legislature  if  in  such  a  case  as  this  where 
a  default  hua  been  made  of  a  kind  which 
materially  affects  tho  security  there  existed 
no  remedy  for  the  immediate  enforcement  of 
the  mortgage.11 

This  remark  was  made  because  the- 
Courts  in  India  had  held  that  the  only 
relief  was  a  suit  for  specific  performance. 
The  result  would  be  even  more  startling 
here  in  Sind  where  the  property  of  an 
agriculturist  can  only  be  Bold  in  specifi- 
cally mentioned  mortgage,  for  a  money 
decree  would  be  probably  quite  useless 
to  a  mortgagee  and  he  might  have  to  wait 
for  years  to  get  either  principal  or 
interest  if  he  could  not  get  a  decree  for 
sale  against  the  mortgaged  property.  For 
this  reason  we  must  reject  the  appeal. 

v.S./R.K.  Appeal  dismissed. 


(1)  A.  I.  R,  1923  P,0,  139. 


338  Sind  P.  P.  DE  SOUZA  v.  SECE/OF  STATE  (Kalumal,  A.  J.  0.) 


1929 


A.  I.  Rf  1929  Sind  238 

KALI)MAL,  A,  J.  C. 

Francis  Paul  De  Souia—  Plaintiff. 

v. 

Secy,  of  State— rDefendant. 
Suit  No.  278  of  1926,  Decided  on   12fch 
July  1929. 

(a)  Railways  Act,    S.  77— Notice    must  be 
given  to  Agent  and  served  as  under   S.  140 — 
Notice    to   Divisional  Commercial   Superin- 
tendent is  not  sufficient. 

Notice  required  under  S.  77  read  with  S,  140 
must  be  given  to  the  agent  concerned.  Notice 
of  suit  against  a  railway  company  could  only 
be  served  in  one  oE  the  three  ways  described 
by  S.  140.  A  notice  of  the  claim  against  the 
railway  company,  oven  within  the  statutory 
period,  to  ths  Divisional  Commercial  Superin- 
tendent aa  per  R.  6,  Goods  Traffic  N.  W.  By. 
(1921)  IB  no  notice  as  required  by  the  Rail- 
ways Act  :  A.  I.  II  1926  Lah.  233  (*\U.)t  Di'tt  ; 
A  /.  11.  1925  Sind  229  ,  .1.  I.  11.  1922  Mad.  362 
Uf.B.lt  A.  I.  II.  1923  All.  301  and  .4.  /.  li.  192G 
Bom.  138,  Lief.  [P  240  0  1] 

(b)  Railways  Act.  S.  72— Person  bringing 
cattle  to    railway  station  for    consignment — 
Times  of  running  of  cattle  trains     should  be 
enquired  by  consignor. 

A  person  bringing  cattle  to  the  railway  sta- 
tion is  bound  Co  inquire  aa  to  the  times  of 
running  of  cattle  trains  and  cannot  by  omit- 
ting to  inquire  put  upon  the  company  the 
obligation  to  forward  aattlo  out  of  the  ordi- 
nary course  of  their  arrangement.  [P  242  G  2J 

(c)  Railways  Act,  S.  72— Consignment    of 
animals     delivered     to    railway     company — 
Death  of  animal  in  transit — Insufficient  pro- 
vision of    food    and    water    by    consignor— 
Railway  Company  held    not  responsible    for 
death  of  animals. 

A  merchant  delivered  a  consignment  of  50 
pigs  to  the  railway  authorities  at  Delhi  for 
carriage  to  Karachi.  Tho  loaded  waggon  left 
for  Karachi  by  the  first  available  passenger 
train  and  arrived  at  Karachi  after  a  delay 
caused  by  halt  at  the  intermediate  stations 
for  about  18  hours.  The  two  servants  of  the 
merchant  left  Delhi  by  the  same  train  to 
which  the  loaded  waggon  was  attached.  35 
piqs  of  the  consignment  expired  in  transit 
befcre  reaching  Karachi.  It  appeared  from 
the  evidence  that  the  servants  failed  to  pro- 
vide sufficient  food  and  water  in  the  waggon 
carrying  the  pigs. 

Held  :  that  tho  servants  of  the  railway 
company  wero  not  guilty  of  negligence  or  mis- 
Conduct  and  that  they  did  nothing  that  con- 
tributed to  the  loss  of  pigs.  [P  242  0  2] 

W.  Lobo~ for  Plaintiff. 

Chaoithram  D.  Motwani—lor  Defen- 
dant. 

Kalumal,  A.  J.  C. — The  present  is  a 
case  arising  out  of  a  consignment  of  50 
pigs  delivered  to  the  railway  authorities 
at  Delhi  for  carriage  to  Karachi  Canton- 
ment on  12th  March  1925.  A  four  whee- 
led wagon  was  requisitioned  from  N.  W, 


Railway  and  utilized  for  carriage  of  the 
live  stock.  The  passenger  train  with 
this  consignment  left  Delhi  at  5-30  p.m., 
on  12th  March  1925,  reaching  Samasatta 
at  about  4  p.m.,  on  13th  March  1925. 
Probably  the  same  train  after  a  halt  of 
about  6  hours  at  this  station  left,  carry- 
ing pigs  arriving  at  Bohri  junction  on 
14th  March  1925  at  about  7  a.m.  Here 
as  the  train  bringing  pigs  had  to  stop  tha 
waggon  with  pigs  was  detached  and  taken 
to  a  goods  shed  platform.  Another  train 
to  which  this  wagon  was  attached  left 
Bohri  at  about  7  p.m.  same  day.  35  pigs 
out  of  this  consignment  expired  in  tran- 
sit before  reaching  Karachi  Cantonment. 
One  of  the  remaining  15  pigs  it  appears 
died  at  Cantonment  station  and  two  more 
soon  after  they  reached  the  farm  of  fcha 
plaintiff.  Events  so  far  are  admitted  or 
may  be  taken  as  established  on  the  evi- 
dence recorded. 

The  defendant's  liability  for  this  loss 
of  38  pigs  is  based  on  the  alleged  neglect 
or  misconduct  of  railway  servants,  firstly 
because  the  goods  were  dispatched  from 
Delhi  without  obtaining  freight  in  ad- 
vance and  instructions  from  the  consignor 
or  without  affording  the  consignor  an 
opportunity  of  giving  instructions  ; 
secondly,  because  the  pigs  were  not  dis- 
patched by  a  through  train  so  as  to  avoid 
detention  of  12  hours  at  Bohri  ;  thirdly, 
because,  the  pigs  were  loaded  in  a  waggon 
not  sufficiently  large  to  accommodate  the 
number  ;  fourthly  because  Laohman,  at- 
tendant in  charge  of  pigs  was  not  per- 
mitted to  throw  out  carcasses  of  pigs 
found  dead  at  Bohri  ;  and  fifthly,  as  no 
opportunity  was  given  for  making  pro- 
per provision  for  food  and  water  needed 
for  pigs.  The  loss  suffered  by  the  plain- 
tiff is  value  at  Bg.  1,373-10-0,  the  details 
whereof  are  found  in  the  memo  annexed 
to  the  plaint. 

The  action  of  the  plaintiff  is  resisted 
on  various  grounds  some  of  which  are 
technical.  Technical  pleas  raised  are 
that  the  suit  is  not  maintainable,  no 
notice  as  required  by  S.  77,  Bail  ways  Act, 
9  of  1890,  having  been  given  to  the  Agent, 
N.  W.  Railway,  and  that  the  plaintiff 
being  neither  consignor  nor  consignee  has 
no  cause  of  auction.  On  the  merits  tha 
claim  is  resisted  on  the  ground  that  the 
consignment  as  required  on  llth  March 
1925,  by  the  plaintiff's  agent  left  Delhi 
on  12bh  March  1925,  by  the  passenger 
train  at  about  5-20  p.m.  and  that  tha 
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-waggon  supplied*  afc  the  plaintiff's 
agent's  request  having  been  loaded  by 
about  12  noon,  the  plaintiff's  men  at 
Delhi  had  sufficient  time  to  give  instruc- 
tions and  make  proper  arrangements  if 
they  had  desired  to  do  so  and  that  there 
was  no  unnecessary  detention  whioh 
•could  have  been  responsible  for  the  death 
•of  the  animals.  Facts  in  para.  4  of  the 
plaint  frfem  which  inference  as  to  neglect 
and  misconduct  is  sought  to  be  drawn  have 
.also  been  traversed.  The  defendant  finally 
in  the  alternative  has  pleaded  that  the 
plaintiff  or  his  agent  having  failed  to 
tnake  a  declaration  as  required  by  S.  73 
of  the  Act  is  debarred  from  claiming 
more  than  Ra.  10  for  oich  of  the  animals 
lost,  .and  that  the  claim,  if  allowed, 
should  be  restricted  to  35  pigs  and  could 
not  possibly  cover  the  cise  of  animals 
dying  after  they  had  reached  their  desti- 
nation The  plaintiff  has  also  been  put 
to  the  proof  of  various  items  comprising 
the  claim  as  particularized  in  the  memo 
above  referred  to. 

On  the  pleadings,  the  following  issues 
by  Court  embodying  the  contentions  of 
the  parties  have  been  raised  : 

1.  la  the  suit  barred  for  reasons  given  iu 
.  1  of  the  written  statement  ? 
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2.  Has  tha  plaintiff  any  right  to  sue  ? 

3.  At  whose    risk  was  the    consignment  oar- 
Tied  ? 

4.  How  many  pigs  died  in  transit  ? 

5.  Is  the  defendant;  responsible  for  the    pigs 
-that  did  not  die  in  transit  ? 

G.  Wera  the  defendant's  servant  guilty  of 
negligence  and  misconduct  as  alleged  by  the 
.plaintiff  ? 

7.  Did   any     of    the    pigs   die   through   the 
neglect;   and  misconduct   of  railway  servants 
as  alleged  by  the  plaintiff  , 

8.  Is   the   plaintiff   entitled   to   more    than 
Bs.  10  per  pig   for  the  pigs  for   which    the   de- 
fendant is  held  liable  ? 

9.  To  what  amount,  if  any,  is  plaintiff  enti- 
tled 7     . 

10.  General. 

The  case  has  been  argued  at  some 
length  exhaustively,  by  pleaders  con- 
-oerned.  The  Court  is  now  required  to 
•determine  various  points  urged,  It  would 

be,  I  think,  convenient  first  to  dispose  of 
'-two  technical  pleas  raised  embodied  in 
tissues  1  and  2. 

The  plea  as  to  the  plaintiff  not  having 

any  cause  of  action  is  evidently  based  on 
the  railway  receipt  wherein  the  plain- 
<tiff'a  agent  Yellows  is  shown  as  consignor 
and  consignee.  The  evidence  adduced, 
'however,  leaves  no  room  to  doubt  ^that 
tfhe  consignment  was  for  the  plaintiff 


and  that  Yellows  acted  merely  as  his 
agent.  This  plea,  for  the  defendant  can- 
not therefore  on  this  finding  stand. 
Rightly,  therefore,  has  this  contention 
not  been  stressed  by  Mr.  Choithram  for 
the  defendant.  The  plea,  however,  as 
to  the  notice  being  not  proper  needs 
serious  consideration.  The  notice  as  re- 
quired by  Railways  Act  dated  15th  Octo- 
ber 1925,  part  of  Ex.  21  addressed  to  the 
agent  is  clearly  beyond  six  months  as  re- 
quired by  S  77,  from  the  date  of  consign- 
ment. Such  a  notice  is  by  S.  110,  Rail- 
ways Act,  required  to  ba  sent  to  the  agent 
by  one  of  the  three  modes  given  there. 
The  notice  above  referred  to  is  prima 
facie  invEilid,  having  been  sent  more  than 
six  months  after  the  goods  had  been  con- 
signed at  Delhi  to  the  railway  for  des- 
patch. 

To  meet  this  plea  which  appears  fatal 
to  the  plaintiff's  claim,  Mr.  Lobo  has 
contended  that  notice  of  the  claim  in 
question  was  given  within  the  statutory 
period  to  the  Divisional  Commercial 
Officer  known  also  as  Divisional  Com- 
mercial Superintendent  who  had  been 
duly  authorised  to  receive. such  notices 
by  the  agent  as  per  R.  6,  Goods  Tariff, 
N.  \V-  Ry.  (1924).  Such  notice  delivered 
to  the  officer  abovesaid  as  held  in  Debi 
Ditto.  Mai  v.  Secy  of  State  (1),  is  tanta- 
mount to  a  notice  as  required  by  statute 
to  the  agent  under  S.  77,  Railways  Act, 
read  with  S.  140  of  the  said  Act  This 
contention  of  Mr.  Lobo,  has  no  doubt 
support  in  this  ruling  in  case  delegation 
by  the  manager  of  such  authority  to  the 
Divisional  Commercial  Officer  be  held 
proved.  As  a  fact,  Mr.  Lobo's  conten- 
tion as  far  as  I  have  understood  him  is 
not  that  the  notice  to  the  officer  above- 
said  must  be  deemed  to  have  been  sent 
by  him  to  the  agent,  and  that  the  agent 
should  be  deemed  therefore  to  have  re- 
ceived it  within  the  statutory  period  as 
contemplated  by  S.  77  read  with  S.  110, 
Railways  Act.  If  this  is,  however,  his 
contention  as  remarked  in  Secy,  of  State 
v.  Bellaram  Mohandas  (v),  remarks  at 
p.  28  (of  18  S.  L.  R.),  the  Court  cannot 
from  the  fact  that  notice  reached  Divi- 
sional Commercial  Officer  deduce  that 
this  officer  communicated  the  same  to 
the  Agent  within  the  statutory  period. 
This  fact  should  be  strictly  proved  and 
is  not  a  matter  of  deduction. 

(1)  A.  I.  R.  1926  Lftti.  253=7  Lah.  298  (F.B.). 

(2)  A.  I.  R.  1925  Sind  229=18  S.  L.  R.  25. 


240  Sind  P.  P.  DE  SOUZA  v.  SECY.  OP  STATE.lKalumal,  A.  J.  0.) 


1929 


Aooepting  fciat  the  law  baa  been  cor- 
rectly laid  down  in  Devi  Ditta  Mai  v 
Secy,  of  State  (1),  though  the  view  taken 
there  and  the  reasoning  underlying  it 
borrowed  from  Mahadev  Aiyar  v.  5.  I. 
By.  Co.  (3),  has  keen  doubted  in  Seay.  of 
State  v.  Bellaram  Mohandas  (2),  above 
cited,  could  it  now  be  said  that  the  plain- 
tiff has  on  the  evidence  in  this  case 
established  delegation  of  authority  by 
the  agent  as  such  ?  All  that  this  B.  6 
relied  upon  by  Mr.  Lobo  says  is  that  any 
application  in  connexion  with  claims  for 
compensation  and  refund  of  overcharges 
relating  to  Karachi  Division  should  be 
made  to  Divisional  Commercial  Officer, 
Karachi.  This  rule  does  not  at  all  refer 
to  the  statutory  notice  as  required  by  the 
Railways  Act.  In  my  opinion  notice  re- 
quired by  S.  77,  Railways  Act,  should,  to 
be  valid,  be  addressed  to  the  agent.  Be- 
sides R.  6,  Goods  Tanii,  applies  to  goods 
carried  by  goods  trains  and  not  to  live 
stock  carried  by  passenger  trains.  To 
the  present  case  the  rules  in  Coaching 
Tariff  apply  In  tho  Coaching  Tariff 
there  is  no  rule  corresponding  to  R.  6  of 
Goods  Tariff.  In  this  Coaching  Tariff 
the  provisions  in  S.  77  are  reproduced  in 
R.  32.  This  makes  it  abundantly  clear 
that  notice  required  under  8.  77  road 
with  9.  140,. Railways  Act  has  not  been 
iispensed  with  so  far  as  the  agent  is  con- 
cerned. The  case  reported  in  Devi  Ditta 
Mai  v.  Secy,  of  State  (l)  is  besides  the 
3ase  of  dead  stock  not  live  stock. 

Notice  of  suit  against  a  Railway  Co., 
aould  only  be  served  in  one  cf  three  ways 
described  by  8.  140,  Railways  Act,  vide: 
Oawnpore  Cotton  Mills  Co.  v.  O  I.  P* 
Ry.  Co.  (4)  and  Q.  I.  P.  Ry.  Co.  v. 
Chandu  Lai  Sheo  Pratap  (5).  This  has 
not  been  done  in  this  case,  with  the  re- 
sult that  no  notice  could  be  said  as  re- 
quired by  the  Act  to  have  been  given  to 
the  agent- 

This  finding  though  by  itself  is  suffi- 
cient to  dispose  of  the  case  in  its  en- 
tirety, I  would  like  to  deal  with  other 
issues  raised  on  the  merits  as  well,  par- 
ties having  led  their  entire  evidence  on 
the  said  issues.  However,  before  I  deal 
with  the  rest  of  the  issues,  I  would  like 
to  preface  my  judgment  on  this  part  of 
the  case  with  few  remarks  not  out  of 

(3)  A.  I.  B.  1922  Mad.  862=15  Mad.  513 
(F.B.). 

(4)  A.  I.  R.  1923  All.  301=45  All.  353. 

(5)  A.  I.  B.  1926  Bom.  138=50  Bom.  84. 


place  at  this  stage.  (The  judgment  the* 
discussed  inconsistency  between  corres- 
pondence and  statements  and  proceeded). 
With  these  general  comments,  I  think 
it  is  the  duty  of  this  Court  to  closely 
examine  the  evidence  led  for  the  plain- 
tiff and  not  accept  it  unless  it  bears 
unmistakeable  signs  of  truth  and  relia- 
bility. The  plaintiff's  own  evidence  is 
not  of  any  value,  at  least  not  of  much 
value,  as  his  information  is  solely 
derived  from  his  agent  Yellows  and  his 
servant  Laohman. 

Issues  4  to  7. — It  is  convenient  to  deal 
with  these  4  issues  together.  The  plain- 
tiff's case  is  that  Yellows,  his  agent  waff 
sent  to  Delhi  to  purchase  pigs  for  him 
that  he  was  supplied  with  necessary  funds 
to  meet  the  cost  including  purchase  price 
and  railway  freight,  that  he  was  sup- 
plied by  the  Deputy  Station  Superinten- 
dent with  a  waggon  to  load  the  animals 
in  pursuance  of  his  requisition  made  oa 
llth  March  1925,  thab  the  pigs  were  all 
loaded  on  12th  March  1925  by  about 
12-30  noon,  that  it  was  arranged  with 
the  said  Superintendent  that  the  car- 
riage containing  pigs  could  be  attached 
by  the  passenger  train  leaving  next 
morning  and  that  the  freight  was  de- 
manded of  him  in  the  forenoon  of  12th 
March  1925,  but  not  paid  till  about 
6  p.  m.  that  day.  It  is  further  stated 
that  relying  on  the  assurance  given  that 
the  pigs  would  be  leaving  by  the  morn- 
ing train  of  13th  March  1925  as  arranged 
Yellows  leaving  Lachman  with  two 
water  buckets  to  look  after  the  pigs 
went  to  Delhi  City  at  about  1  p.  m.  to 
arrange  for  food  and  casks  needed  for 
feeding  and  watering  the  pigs,  on  the 
journey,  and  that  on  his  return  to  the 
station  at  about  6  p  m.  to  pay  freight  ha- 
was  surprised  to  learn  th&t  the  pif  s  had 
already  left  by  the  evening  train.  It  is 
asserted  that  Yellows  there  and  then 
protested  against  this  action  and  left 
that  very  night  by  another  train  to 
catch  the  train  carrying  pigs  at 
Bhatinda.  Yellows  in  this  depressed 
state  of  mind  due  to  anxiety  about  piga 
going  without  food  and  water  all  tha 
way,  forgot  to  have  food  for  the  pigs  or 
take  casks  that  he  had  ordered  to  be- 
made  for  watering  pigs.  It  is  farther 
said  Yellows  though  he  succeeded  in 
catching  the  train  carrying  the  pigs  at 
Bhatinda  at  .about  2  a.  m.  on  13th 
March  1925,  yet  did  not  even  have  a. 
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look  at  the  pigs  there  to  see  their  condi- 
tion that  he  travelled  from  Bhatinda  to 
Samasatta  by  the  same  train  carrying 
the  pigs  and  that  at  Samasatta  he  caught 
Lahore  Mail  leaving  Lichen  an  behind  to 
come  with  the  pigs.  This  witness  far- 
ther asserts  that  he  did  not  inquire  even 
at  this  station  if  he  could  procure  casks 
needed  for  watering  pig?  on  the  way. 

This  Version  of  'the  plaintiff's  ca.se 
given  by  Yellows  plaintiff's  manager,  it 
is  extremely  difficult  for  any  Court  to 
accept  Comments  already  made  are 
sufficient  to  destroy  the  value,  if  any 
such  evidence  has,  Yellow's  statement 
Ex.  10  admittedly  taken  down  correctly 
at  Cantonment  Karachi  makes  no  men- 
tion of  the  conduct  complained  of  of 
railway  servants  at  Delhi,  is  silent  al- 
together about  the  promise  by  railway 
officers  at  Delhi,  to  send  the  waggon  in 
question  by  passenger  train  on  the  morn- 
ing of  13th  March  1925.  There  is  again 
sharp  conflict  between  Yellows'  state- 
ment and  that  of  Laohman  in  very  many 
important  particulars.  Laohman  says 
that  Yellows  told  him  at  Samasatta 
that  he  could  not  procuro  casks  at  Delhi 
whereas  Yellows'  version  is  that  he  for- 
got all  about  them  in  the  anxiety  that 
he  felt  for  the  pigs  going  without  suffi- 
cient quantity  of  food  and  water  on  ac- 
count of  the  action  of  the  railway  autho- 
rities. Statements  Exs.  9  and  10  in 
unmistakeable  terms  show  that  both 
Yellows  and  Laohman  travelled  by  the 
same  train  that  left  with  pigs  on  the 
evening  of  12th  March  1925,  State- 
ments made  in  this  Court  by  these  two 
witnesses  are  not  oaly  conflicting  on  this 
point  but  bear  impress  of  falsity  in 
several  particulars.  They  contain  miny 
untruths  and  half  truths  more  dange- 
rous than  untruths.  Both  these  wit- 
nesses not  only  have  shown  no  regard 
for  truth,  probably  because  they  want 
to  save  their  own  skin,  and  escape  the 
liability  for  loss  caused  to  the  plaintiff 
by  their  own  neglect,  but  they  created 
adverse  impression  on  the  Court  while 
being  examined.  It  is  needless  to  an- 
alyse further  this  sort  of  evidence 
brimming  with  falsehoods. 

It  is  urged  for  the  plaintiff  that  the 
railway  officials  should  have  advised 
the  plaintiff's  agent  to  send  the  con- 
signment of  pigs  by  the  morning  train. 
It  is  no  part  in  my  opinion,  of  railways 
business  to  advise  unasked  the  consignors 
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as  to  the  train  or  route  thefc  should  Bend 
their  consignments  by.  It  is  the  busi- 
ness of  consignors  to  acquaint  them- 
selves with  rules  and  regulations  of  the 
railway  to  find  out  the  train,  or  route 
that  will  suit  their*  purposes  :  vide 
Arunachalam  v  Madras  By.  Co.  (6)  re- 
marks at  p.  122. 

The  story  told  by  Yellows,  plaintiff's 
agent  that  he  had  sufficient  funds  to  pay 
the  freight  on  the  morning  of  12th 
Maroh  1925  when  the  pigs  were  loaded, 
could  not  be  true.  He  must  have  spent 
at  least  between  Bs.  100  to  Rs.  200  on 
the  fare  from  Karachi  for  himself  and 
the  attendant  Laohman  and  the  food 
and  other  necessaries  required  for  their 
stay  at  Delhi  for  about  a  week  for  load- 
ing the  pigs  etc.  etc.  He  could  not 
therefore  be  in  possession  of  sufficient 
funds  to  pay  the  freight  when  demanded 
as  he  had  not  then  received  Ba.  1,000 
remitted  to  Hiralal  by  the  plaintiff. 

Giving  my  very  best  attention  to  the 
evidence  adduced  by  the  plaintiff,  I 
have  not  the  least  hesitation  in  coming 
to  the  conclusion  that  the  story  as  to 
Superintendent  at  Delhi  agreeing  to 
send  piga  by  the  morning  train  of  13th 
Maroh  1925,  as  to  the  freight  being  paid 
after  the  pigs  had  as  a  matter  of  fact 
left  the  station  and  as  to  the  plaintiff's 
agent  being  deprived  of  an  opportunity 
to  bring  sufficient  food  and  water  for  the 
pigs,  is  nothing  but  a  fiction,  creature 
of  anxiety  on  the  part  of  the  plaintiff  to 
enatch  somehow  or  other  a  decree 
against  the  defendant.  The  correspon- 
dence read  as  a  whole  viewed  in  the 
light  of  the  documents  referred  to  above 
already  and  in  the  light  cf  the  com- 
ments already  made,  read  with  the 
testimony  led  for  the  defendant  whioh  I 
have  no  reason  not  to  accept,  has  es- 
tablished beyond  doubt  that  the  railway 
servants  were  not  in  the  least  to  blame, 
that  the  plaintiff's  agent  not  knowing  or 
anticipating  what  would  happen  to  the 
pigs  did  ask  the  railway  to  send  the  piga 
by  the  train  leaving  on  the  evening  of 
12th  Maroh  1925,  and  that  both  the 
manager  and  the  servant  of  the  plaintiff 
did  leave  by  the  train  carrying  pigs  from 
Delhi.  It  appears  to  me  that  both  these 
men  either  by  reason  of  want  of  ex- 
perience on  their  part  of  foresight'or  neg- 
lect of  their  duty  failed  to  provide  euffi- 


(6)   [1910J  39  Mod.  120=3  I.  0,  991= 
T,  292. 
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oienfc  food  a^d  water  io  the  waggon 
carrying  fcho  piga,  and  by  reason  of  that 
and  because  of  their  neglect  to  properly 
look  after  the  piga  throughout  the 
journey,  tjie  animals  suffered  and  died. 
The  animals  wew  attended  to  after  they 
had  left  Delhi  station  only  two  times, 
once  at  Samasatta  and  once  at  Rohri. 

This  certainly  was  dereliction  of  duty 
on  the  part  of  the  plaintiff's  agent  and 
his  servant.  There  is  no  evidence  on 
the  record  reliable  to  justify  this  Court 
holding  that  35  pigs  died  at  Rohri  after 
the  train  had  arrived  there  and  before 
another  train  taking  the  pigs  at  Rohri 
station  had  started.  It  appears  bo  me  that 
the  pigs  for  want  of  care,  scarcity  of  food 
and  water  not  supplied  to  them  by  rea- 
son of  neglect  on  the  part  of  the  plain- 
tiff's servant  and  '  not  by  reason  of 
heat,  if  there  was  any  at  all,  at  Rohri 
suffered  soon  after  they  had  left  Delhi 
and  continued  suffering  thereafter  with 
the  result  that  35  of  the  lot  died  during 
the  course  of  the  entire  journey. 

Under  R.  150,  Coaching  Tariff,  the  at- 
tendant who  is  allowed  to  travel  free  is 
solely  responsible  for  <the  watering  and 
feeding  of  the  animals  en  route.  Under 
R.  98,  Traffic  Manual,  the  loaded  waggon 
has  to  leave  by  the  first  available  train 
as  was  done  in  this  case.  By  despatch 
order  placed  with  the  railway  by  plain- 
tiff's agent  Ex  11  the  railway  authorities 
are  not  liable  for  damage  or  loss  arising 
from  delay  not  caused  by  the  negligence 
or  misconduct  of  their  servants.  It  is 
inconceivable  therefore  in  the  circum- 
stances oC  this  cise  montioned  here 
and  above  that  the  defendant  could  be 
held  liable. 

Before  I  have  done  with  these  issues, 
I  would  very  briefly  touch  the  point  as 
to  burden  of  proof.  This  point  in  this 
oase  loses  its  significance  as  evidence 
has  been  led  by  both  sides.  It  is  only 
when  evidence  is  led  by  one  side  not 
rebutted  by  the  other  side  that  the  ques- 
tion as  to  onus  assumes  importance.  Even 
assuming,  as  contended,  that  the  onus 
lay  in  this  matter  on  the  railway  to 
prove  the  cause  or  causes  of  loss  of  ani- 
mals by  death,  the  same  has  been  in  my 
opinion  amply  discharged. 

It  is  doubtful  in  my  opinion  that  in 
oases  of  this  kind  before  the  Court  where 
the  obligation  as  to  looking  after  the 
-animals  as  regards  their  watering  and 
food  admittedly  lay  on  the  plaintiff's 


attendant  it  is  incumbent  on  the  rail- 
way authorities  to  prove  the  cause  of 
death  of  the  animals  in  question.  The 
consignment  left  as  held  by  me,  by  the 
train  as  asked  by  the  plaintiff's  agent 
or  as  it  should  have  ordinarily  left  and 
that  the  train  missed  no  connexion  at 
any  junction  en  route.  It  is  not  proved 
that  the  railway  officials  by  any  aot  on 
their  part  or  by  omission  to  perform  any 
obligation  that  lay  on  them  contributed 
to  this  loss  of  the  pigs,  A  person  bring- 
ing cattle  to  the  railway  station  is 
bound  to  inquire  as  to  the  times  of 
running  of  cattle  trains  and  cannot  by 
omitting  to  inquire  put  upon  the  Com- 
pany the  obligation  to  forward  cattle 
out  of  the  ordinary  course  of  their  ar- 
rangement :  see  Halsbury's  Laws  of 
England  Vol.  4  foot-note  under  pira.  64 
My  findings  on  issues  4  to  7  are 
therefore  that  the  pigs  died  in  transit, 
that  the  defendant  is  nob  responsible  for 
the  pigs  that  did  not  die  in  transit,  that 
the  defendant's  servants  were  not  guilty 
of  negligence  and  or  misconduct,  and 
that  they  did  nothing  that  contributed 
in  the  least  degree  to  the  loss  of  pigs 
in  question  and  that  the  pigs  did  not 
die  because  of  any  act  of  commission  or 
omission  on  the  part  of  the  defendent'a 
servants. 

Issue  8.  There  is  no  doubt  that 
oven  if  the  plaintiff  had  succeeded  in 
making  out  the  responsibility  of  the 
defendant  he  would  not  have  been 
awarded  more  than  Rs.  10  there  being 
no  declaration  as  required  by  S.  73, 
Railways  Act.  Issue  9.  The  plaintiff 
is  not  entiled  to  anything  whatsoever. 

The  result  of  my  findings  is  that  the 
plaintiff's  action  must  fail  and  be  dis- 
missed with  all  costs 

v  s  /R.K.  Suit  dismissed. 

A,  I  R.  1929  Sind  242 

RlJPClTAND  AND  DE  SOUZA,  A    J.  Cs. 

Emperor 

v. 
Alias 

Criminal  Raf.  No.  4  of  1928,  Dacided 
on  20th  March  1928,  ma.de  by  the  1st 
Addl.  Sass.  Judge,  Hyderabad. 

Criminal  P.  C,  S.  403— Magistrate  of  co- 
ordinate  jurisdiction    should   not  entertain 
freih    complaint    after    discharge    on    same 
facts    and  evidence    and    if  complainant    •• ( 
aggrieved  by  refusal  of  the  first   Magistrate 
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«o  examine  witnenei  ai  to  alleged  admis- 
sions of  guilt  he  must  appeal  to  higher 
Court. 

Though  thara  ia  no  absolute  bar  to  an 
accused  person  boing  again  pub  in  peril  of  a 
fresh  trial  in  respect  of  tha  same  offence  in  a 
case  where  tha  first  trial  has  ended  in  an 
•order  of  discharge,  it  ia  a  well  recognised  and 
salutary  rule  of  law  that  a  Magistrate  of  co- 
ordinate jurisdiction  should  not  entertain  a 
fresh  oomolaint  in  respect  of  the  same  ofionco 
when  ib  isr baaed  on  facts  which  are  known  to 
the  complainant  and  on  evidence  which  waa 
ivailablo  when  the  firab  trial  was  held;  and  so 
if  tha  complainant  is  aggrieved  by  the  refu- 
sal by  the  Magistrate  who  hold  the  first  trial 
to  examine  the  witnesses  as  to  the  alleged 
admission  of  guilt  it  ia  his  duty  to  appeal  to 
the  higher  Court  and  not  to  havo  recourse  to 
a.  fresh  complaint  being  filed  before  another 
Magistrate  of  co-ordinate  authority. 

[P  243  G  1,  2] 

C.  Lobo — for  the  Crown. 
Judgment  — The  First  Additional  Ses- 
sions Judge,  Hyderabad,  has  referred  bo 
us  the  case  of  Dnru  v.  Alias  with  a  re- 
commendation that  the  proceedings  taken 
by  Duru  hefore  the  Sub-Divisional  Magis- 
trate, Desert,  be  quashed  on  the  ground 
that  a  similar  complaint  filed  by  him 
against  the  same  accused  before  the  First 
Glass  Magistrate,  Mithi,  had  been  dis- 
missed under  S.  253,  Criminal  P.  C.  Ik 
is  clear  from  the  deposition  of  the  com- 
plainant that  the  only  additional  ground 
on  which  he  has  filed  the  second  com- 
plaint is  that  during  the  pendency  of  tha 
first  complaint,  the  accused  had  approa- 
ched him  for  a  settlement  and  offered  to 
pay  him  compensation,  that  at  that  time 
the  accused  had  admitted  his  guilt  and 
that  though  he  had  asked  the  first  trial 
Magistrate  to  examine  the  witnesses  as 
to  the  alleged  admission  of  guilt,  the 
first  trial  Magistrate  had  refused  to  do 
so.  Now  though  no  doubt,  there  is  no 
absolute  bar  to  an  accused  person  being 
again  put  in  peril  of  a  fresh  trial  in  res- 
pect of  the  same  offence  in  n.  case  where 
the  first  trial  has  ended  in  an  order  of 
discharge,  it  is  a  well  reoognized  and 
salutary  rule  of  law,  that  a  Magistrate 
of  co-ordinate  jurisdiction  should  not 
entertain  a  fresh  complaint  in  respect  of 
the  same  offence  when  it  is  based  oa 
facts  which  are  known  to  the  complain- 
ant and  on  evidence  which  was  available 
when  the  first  trial  was  held.  A.  depar- 
ture from  this  rule  is  in  effect  an  assump- 
tion by  the  Magistrate  of  the  powers  of 
the  appellate  Court,  and  is  utterly  con- 
trary to  sound  principle. 

It  ia  abundantly  clear  from  the  state- 


ment of  the  complainant;  Jhat  there  were 
no  new  facts  and  no  new  evidence  had 
come  to  light  after  the  passing  of  the 
order  of  discharge,  and  if  the  complainant 
was  aggrieved  by  the  refusal  by  the 
Magistrate  who  held  the  first  trial  to 
examine  the  witnesses  as  to  the  alleged 
admission  of  guilt  it  was  his  duty  to 
have  appealed  to  the  higher  Court  and 
not  to  have  had  recourse  to  a  fresh  com- 
plaint being  filed  before  another  Magis- 
trate of  co-ordinate  authority.  For  those 
reasons  we  accept  the  reference  and  quash 
the  proceedings  now  pending  against  the 
accused  Alias  in  the  Court  of  the  Sub- 
Divisional  Magistrate,  Desert. 

P.N./H.K.  Proceedings  quashed. 

*  A  I.  R,  1929  Sind  243 

BAHLEE,  J.  C.,  ANDKALUMAL,  A  J.  C. 

K.  S.  Mahomed  Husiain  —  Accused — 
Applicant 

v 

Emperor— Opposite  Party. 

Criminal  Revn  Appln.  No.  15  of  1929, 
Decided  on  26th  July  1929. 

*  Criminal  P.  C.,  S.  561-A—  Relevant  re- 
marks, forming  reasoned  basil  of  argument, 
cannot  be  expunged  from  judgment. 

Section  561-A  declares  the  inherent  juris- 
diction of  tho  High  Court  to  maka  suoh  orders 
as  may  ba  necessary  to  prevent  abuse  of  tho 
process  of  any  Court  or  otherwise  to  secure 
the  ends  of  justice  and  if  to  secure  th«i  ends  of 
justice,  it  appears  to  bo  necessary  to  expunge 
any  matter  from  the  judgment  of  a  criminal 
Court,  then  the  High  Court  has  powar  to  do 
so.  Principles  which  govern  the  action  of 
High  Courts  in  suoh  a  case  are  these  :  if  an 
unjustifiable  attack  be  made  on  a  person  who 
has  had  no  opportunity  of  being  heard  in  his 
own  defence,  and  the  remark  is  irrelevant  and 
separable  it  can  and  should  be  expunged, 
especially  if  he  is  neither  a  party  nor  a  wit- 
ness. But  it  is  not  proper  to  delete  them  un- 
less they  are  separable,  that  is  to  say,  if  they 
form  an  integral  part  of  thn  argument.  A 
Judge  or  Magistrate  is  bound  to  record  reasons 
for  his  decision  and  oven  ia  the  interest  of 
justice,  tho  High  Court  cannot  delete  those 
reasons  and  leave  the  decision  without  its 
reasoned  basis.  Unless  the  remarks  are  irrele- 
vant or  can  bo  expunged  without  ruining  the 
argument,  the  High  Court  cannot  legitimately 
interfere  :  A.  I.  11.  1925  Lah.  392  and  A.  I.  R. 
1927  All.  193,  Dist.  •  A.  I.  H.  1925  Lah.  187, 
DiicMssfd,  [P  241  C  1,  2] 

C.  M.  Lobo— tor  Applicant. 

Partabrai  D.  Punwani  —  for  the 
Orowo. 

Judgment — The  applicant  is  a,  Da 
pufcy  Superintendent  of  Police  in  tho 
Sukkur  District.  He  was  a  witness  for 
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the  Crown  in  Sessions  Case  No.  66  of 
1928  in  the  Sessions  Court,  Sukkur  and 
he  asks  us  to  expunge  from  the  judgment 
of  the  Sessions  Judge  somo  remarks 
which  were  mado  Against  his  conduct  and 
character. 

Tho  remarks  of  which  he  complains 
were  those  : 

"Tho  whole  thing  has  tho    appenranoo  of  be- 
ing a  job  pub  up  by  tho  polico    with  the  assist- 
ance of  those  two  /jAmmdari," 
and  secondly, 

"Ib  is  much  to  bo  deprecated  that  a  polico 
officer  of  tho  rink  of  Deputy  Supariiitondnnt 
of  Polico  and  two  /ainmdara  of  such  a  high 
status  should  have  lent  themselves  to  auch  a 
scheme  even  out  of  mistaken  zeal." 

The  sessions  case  was  tho  trial  of  one 
Panjal  and  three  others  on  charges  of 
murder  and  under  S.  201,  I.  P.  C.  The 
Crown  sought  to  prove  an  extra  judicial 
confession  made  by  the  accused  Panjal  to 
the  zaiuindar  Ghulam  Nabi  and  K.  B 
Iraambux,  and  also  that  tho  accused  had 
repeated  a  statement  in  tho  presonco  of 
the  Deputy  Superintendent  of  Police,  K. 
S.  Mahomed  Ilussain.  This  statement 
made  by  him  had  led  to  the  discovery  of 
certain  ornaments  which  furnished  evi- 
dence of  a  very  valuable  character.  The 
learned  Sessions  Judge  discussed  this 
evidence  and  for  several  reasons  stated 
that  he  was  unablo  to  accept  the  state- 
ments of  the  witnesses  at  their  face  value. 
He  then  made  the  remarks  of  which  com- 
plaint has  boen  made. 

Wo  have  already,  in  dealing  wibh  the 
appeal  made  on  behalf  of  Government 
against  the  acquittal  of  Pa-njal,  com- 
mented on  the  evidence  and  expressed 
the  view  that  there  wag  no  justification 
for  tho  strictures  mado  on  the  zamindars 
or  on  the  Deputy  Superintendent  of 
Polico,  and  accepting  this  evidence,  we 
bave  convicted  tho  accused  of  an  offence 
under  S  201.  It  is  only  necessary,  there- 
fore, to  repeat  that  we  are  of  opinion 
that  a  Sessions  Judge  should  not  make 
remarks  of  this  nature  against  a  high 
oflicer  of  police  unless  there  are  very 
solid  grounds  to  support  them. 

The  question  now  is  whether  we 
should  expunge  theso  remarks  from  the 
reoord. 

Section  561-A  declares  the  inherent 
jurisdiction  of  the  High  Court  to  make 
suoh  orders  as  may  be  necessary  to  pre- 
vent abuse  of  the  process  of  any  Court 
'or  otherwise  to  secure  the  ends  of  jus- 
tice,' and  it  has  been  decided  that,  if,  to 


secure  the  ends  of  justice,  it  appears  t: 
be  necessary  to  expunge  any  matter  from 
the  judgment  of  a  criminal  Court,  then 
this  Court  has  power  to  do  so.  The  sec- 
tion is  new  but  it  has  been  made  use  of 
by  other  High  Courts  to  justify  the  dele- 
tion of  libellous  remarks  such  as  those 
complained  of  by  the  applicant,  and  we 
aro  satisfied  that  wo  have  juiisdiction  to 
expunge  objectional  passages  in  the  in- 
terest of  justice.  Tho  question  is  whatj 
principles  should  govern  our  action  Ob-1 
vioualy,  if  an  unjustifiable  attack  be| 
made  on  a  person  who  has  had  no  opport- 
unity of  being  heard  in  his  own  defence, 
and  tho  remark  is  irrelevant  and  separ- 
able it  can  and  should  bo  expunged,  espe- 
cially if  ho  is  neither  a  party  nor  a  wit- 
ness. But  it  is  not  so  easy  to  expunge 
remarks  which  though  unjustified,  are 
relevant  and  we  do  not  think  that  it  is 
possible  to  delete  them  unless  they  arei 
separable,  that  is  to  say,  if  they  do  notl 
form  an  integral  part  of  the  argument.  A| 
Judge  or  Magistrate  is  bound  to  record! 
reasons  for  his  decision  and  even  in  the; 
intorest  of  justico  wo  cannot  delete  those 
reasons  and  leave  the  decision  without 
its  reasoned  basis.  We  can  operate  but  we 
must  not  kill  the  patient. 

We  regret,  then,  that  the  remarks  of 
which  tho  applicant  complains  must 
stand,  for  they  form  a  necessary  part  of 
the  argument  The  prosecution  sought 
to  prove  a  confession,  and  the  production 
of  property  ;  and,  if  that  evidence  had 
been  accepted,  the  Court  was  bound  to 
convict.  The  learned  Sessions  Judge  re- 
fused to  believe  the  zamindars  who  swore 
to  the  confessions,  and  gave  his  reasons. 
But  the  zamindars'  word  was  continued 
by  that  of  tho  Deputy  Superintendent  of 
Police,  who  had  heard  the  confession  and 
seen  tho  production.  Logically  then  the 
Sessions  Judge  was  bound  to  express  his 
opinion  of  the  Deputy  Superintendent  of 
Police  and  ho  did  so.  We  do  not  agree, 
with  his  views,  but  since  wo  cannot  sayj 
that  they  wore  irrelevant  or  expunge  the 
passage  without  ruining  the  argument, 
we  cannot  legitimately  interfere. 

The  learned  Public  Prosecutor  has  dis- 
covered three  decisions  on  this  section 

Amarnath  v.  Emperor  (l),  Benarsi 
Das  v.  Emperor  (2),  Panchanan  Banerji 
v.  Upendra  Nath  Battacharji  (3). 

(1)  A.I.R.  1925  Lah.  187=5  Lah.  476. 

(2)  A.I.R.  1925  Lah.  392=6  Lah.  If) 6. 

(3)  A.I.R,  1927  All.  193=49  All.  254. 
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In  the  second  of  these  cases,  Bcnarsi 
Das  v.  Emperor  (2),  the  remarks  which 
were  expunged  obviously  must  have  been 
irrelevant  and  separable  Their  Lord- 
ships remarked  that  not  content  with 
deciding  the  issues  which  properly  arose 
out  of  the  charge  which  ho  ivid  to  try, 
the  Magistrate  proceeded  to  express 
strong  opinions  us  to  the  motives  which 
he  considered  had  inspired  the  prosecu- 
tion, and  declared  thai  the  accused  had 
been  the  victim  of  a  conspiracy  on  the 
part  of  the  petitioner  who  was  neither  a. 
party  nor  a  witness. 

In  the  Allaluibid  C.LSG  it  appeal s  that 
the  Magistrate  had  made  the  remark  that 
the  complainant  wag  a  profligate  and  tbis 
remark  was  not  supported  by  the  evi- 
dence, and  appears  to  have  been  irrelevant 
to  the  cage. 

Our  onlv  difficulty  comes  in  when  we 
turn  to  the  case  of  Amarnath  v.  EJJI- 
peror  (1).  In  that  case  the  Magistrate, 
in  dealing  with  the  evidence  of  a  police 
officer,  stigmatized  him  as  a  perjurer  - 
and  the  High  Court  expunged  the  pissa^o 
on  the  ground  that  fcho  finding  was  based 
on  evidence  which  was  on  the  record,  and 
that  they  had  s-itisfiod  themselves  that  it 
Wfis  wholly  unjustified. 

This  ciso  perhaps  might  bo  taken  as 
an  authority  for  the  deletion  o[  relevant 
remarks  made  against  witnesses,  for  it 
may  have  been  necessary  for  tho  Judge 
or  Magistrate  to  express  an  opinion  on 
tins  particular  witness.  But  the  ques- 
tion as  to  whether  a  High  Court  has 
power  to  expunge  relevant  passages  does 
not  seem  to  have  been  raised,  and  it  is 
not  clear  from  the  report  that  the  evi- 
dence of  the  police  officer  was  so  impor- 
tant as  to  form  the  whole  basis  for  the 
conviction,  or  acquittal  as  the  case  may 
be. 

We,  therefoie,  cannot  look  upon  this 
decision  as  an  authority  for  the  proposi- 
tion that  a  remark  should  be  expunged  if 
it  is  libellous  and  untrue,  oven  at  the 
risk  of  ruining  of  the  argument  of  the 
Court.  And  wo  think  we  are  justified  in 
taking  tho  view  which  we  have  indicated 
above  that  passages  must  only  be  deleted 
if  they  are  irrelevant  and  do  not  form 
integral  part  of  the  judgment  in  which 
they  appear. 

For  these  reasons  we  must  reject  the 
application  made  by  K.  S.  Mahomed 
Hussain  but  at  the  same  time  we  repeat 


that  we  consider  that  the'remarks    made 
against  him  wore  wholly  ^unjustified. 
K.N./R.K.  Application  rejected. 

A,  I.  R,  1929  •Sind  245 

BARTiEE,   J,  C.  AND    KALUMAL,  A     J     C. 

Emperor 

V. 

Panjal  and  othei  s  —  Accused— Has - 
pondonts. 

Criminal  Appeal  No  41/1  of  1921), 
Decided  on  22nd  July  1029,  from  ac- 
quittal order  of  the  four  accused  of  Soss 
Judge,  Sukkur,  in  Sessions  Cnao  No.  GG 
of  1928. 

(a)  Evidence  Act,  Si.    24    and  27      Confes- 
sion should  not  be   accepted,  when    evidence 
does  not    show  that    it  wai    not     caused    by 
inducement — Statement  leading  to  discovery 
of  articles  is  admissible. 

Whore  tho  Court  is  not  satisfied  on  evi- 
donco  that  the  confession  niivdo  by  the  ao- 
cnied  wag  not  caused  by  any  inducement, 
throat  or  promise  proceeding  from  any  per- 
son 111  authority,  the  confession  should  not 
bo  accepted  A.  statement  loading  to  dis- 
covery ol  certain  articles  is,  however,  aclmis- 
sibo  under  S.  27.  [P  'J48  G  1] 

(b)  Evidence    Act,     S,     114— Evidence     of 
witnesses  relations  of  co-accused  should  not 
be  accepted   without    independent     corrobo- 
ration 

Whoro  Four  men  are  suspected  and  relative 
of  thrno  try  to  implicate  tho  fourth  nloiie 
who  is  A  stranger,  they  are  naturally  suipoo- 
tou  of  bias  and  tho  principle  universally 
adopted  in  tho  case  of  co-accused  comas  into 
pLiynnd  A  Couit  should  require  so  mo  ill- 
dependant  corroborafcion  before  accepting  tha 
cvidouce.  [P  213  C  21 

Partabrai  D.  Punwani — for  the  Crown. 

Mulchand — for  Respondents 

Judgment. — An  appeal  has  been  filed 
by  the  Public  Prosecutor  for  Rind  on 
behalf  of  Local  (jovornment  against  the 
acquittal  of  the  four  accused  in  Sessions 
Case  No.  GG  of  1928  of  tho  Sessions  Court, 
Sukkur. 

The  first  accused  Panjal  was  sent  up 
on  a  charge  of  murder  to  the  sessions 
Court-  The  three  other  accused  wore 
committed  subsequently  on  a  charge 
under  S.  201,  I.  P.  C.  but  that  charge 
was  amended  by  tho  learned  Session 
Judge  who  added  against  them  also  a 
charge  under  S.  302.  The  first  accused 
Panjal  has  been  re-arrested  hut  the  three 
other  accused  have  not  been  arrested 
and  their  whereabouts  are  unknown. 
However,  as  Panjal  has  now  been  in  jail 
for  several  months  and  there  appears  to 
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be  no  probability  fcbab  the  polioo  will  be 
able  to  find  the  other  three  men  we 
shall  take  up  his  case  and  deal  with  it 
separately. 

The  charge  against  tho  four  accused 
was  that  on  12th-  February  1928  they 
ooinitted  murder  by  intentionally  caus- 
ing tho  death  of  one  Sahibdino  Mehano. 
Siihibdino  was  a  railway  Hangman  and 
.1  brother  of  the  witness  Yakub  (Ex.  6). 
Yakub  deposed  that  Sihibdino  came  to 
visit  him  because  there  was  a  betrothal 
in  his  houao.  On  fcho  next  day  Sahib- 
rlmo  left  his  house  in  the  evening,  that 
is  at  Tiphari  to  go  to  tho  well  of 
Miro  acougod  2.  Miro  lived  near 
Yakub  on  the  other  side  of  a  canal ,  and 
it  is  in  evidence  that  Sahibdino  hud 
fallen  in  love  with  Mire's  sister  Mt.  Iz.it, 
who  was  separated  from  her  husband 
and  lived  with  Miro.  Sahibdino  did  not 
return  find  Yakub  searched  him  but 
without  success  He  appears  to  havo 
obtained  some  information  from  one 
Ju97nn  and  on  the  third  day  Sahibdino's 
corpse  was  found  buriod  near  the  well 
of  Miro.  Yakub  then  went  to  the  police 
and  laid  the  information.  Ho  stated 
that  on  the  day  after  the  marriage  cere- 
mony in  his  house  S,ihibdino  had  left 
his  house  and  hnd  not  returned  and  that 
he  had  been  informed  by  Juvvan  that  ho 
had  seen  him  (Sahibdino)  near  the 
well  of  Imambux  Khan,  where  ac- 
cused 2,  Miro,  u?od  to  cultivate.  Jle  de- 
scribed the  search  and  tho  discovery  of 
the  body,  and  then  stated  that  Sahibdino 
had  been  on  terms  of  criminal  intimacy 
with  Mt.  Izat,  the  sister  of  Miro,  and 
on  that  account  he  suspected  Miro  his 
uncle  Makhno  and  Panjal.  Fanjal  was 
no  relative  of  the  other  accused  but  was 
living  with  Miro  as  a  servant  or  partner. 
Yakub  suspected  him  because  it  was 
supposed  that  lie  too  was  intimate  with 
the  woman  Izat. 

After  this  information  had  been  re- 
corded, the  Sub-Inspector  Mr.  Fakir 
Mahomed  wont  to  the  scene  of  the 
offenco  and  commenced  inquiries.  He 
remained  there  till  28th  February  and 
returned  on  4th  March  and  stayed  in 
or  about  tho  village  till  13th  March 
but  was  unable  to  find  any  evidence 
at  all.  During  this  time  Miro  was 
questioned  by  Ghulam  Nabi  a  local 
zaraindar,  who  had  been  called  in  to 
help  in  the  investigation  Finally  Ghu- 
lam Nabi  was  asked  by  the  Sub-Inspector 


to  question  Panjal,  and  he  took  'the 
opportunity  offered  by  the  visit  of  Fan- 
jal  to  offer  condolence  to  him  on  the 
death  of  one  of  the  relatives  and  ques- 
tioned him-  He  has  deposed  that,  after 
he  had  questioned  him  for  sometime, 
he  made  a  statement,  and  on  this  he 
called  the  Deputy  Superintendent  of 
Folico,  K  S.  Mohomod  Hussain  Shab 
who  was  also  engaged  in  the  investiga- 
tion. It  was  then  ascertained  from  Pau- 
]al  that  he  had  in  his  possession  a  sil- 
ver chain  which  had  boon  wora  by  tho 
deceased.  I  To  w.ig  taken  to  tho  house- 
of  Miro  and  produced  a  silver  chain  from 
a  hiding  place  under  a  mat  in  the  hut. 
After  that  ho  was  questioned  about  two 
gold  ornaments  which  tho  deceased  had 
been  wearing  in  his  oars  and  which  were 
missing  (tho  lobes  of  the  oars  hud  been 
cut  off).  Ho  stated  that  ho  had  given 
one  of  the  kevtis  (oar  ornaments)  to  a 
goldsmith  named  Lachmau  that  ho  might 
have  a  ring  made  out.  Ijachman  was 
called  and  produced  a  kovti  in  throe 
parts,  and  stated  that  it  had  boon  given 
by  Panjal  Tho  police  obtainod  state- 
ments from  /^angi  and  Izat  the  sister  of 
the  accused  Miro.  And  on  the  strength 
of  this  evidence  the  accused  Fanjal  waa 
committed  for  trial  on  a  charge  of  mur- 
der Some  time  afterwards  the  police 
learned  to  have  witnessed  the  burying 
of  the  body  and  implicated  tho  three 
iccusod;  and  on  that  evidence  they  too 
were  committed  to  the  Court  of  Sessions 
on  a  charge  under  S-  201  but  as  I  have- 
said  tho  learned  Sessions  Judge  added 
a  charge  under  8.  302 

Tho  evidence  as  against  Fanjal  with 
whom  we  are  now  concerned  consists  of 
firstly,  the  evidence  that  ho  had  made  a, 
confession  to  Ghulam  Nabi  Zamindar 
and  repeated  it  to  Khan  Brihadur  Imam 
Bux  Khan,  Honorary  Magistrate  of  the- 
Second  Class,  secondly  that  he  had  made 
a  statement  to  the  Deputy  Superinten- 
dent of  Police  as  well  as  to  these  zamin- 
dars  and  had  produced  ornaments  which, 
it  is  alleged  were  on  the  person  of  the* 
deceased  at  the  time  he  was  killed. 
Thirdly,  there  is  the  evidence  of  Izat  and 
tho  boy  Zangi  and  lastly,  the  evidence- 
of  Fathan  and  Ghulam  Ali  that  they 
had  seen  P.injal  and  the  other  three 
accused  burying  a  body  on  the  evening 
of  the  disappearance  of  Sahibdino. 

The  learned  Session  Judge  agreeing 
with  all  four  assessors  found  that  the 
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accused  were  not  guilty  of  any  offence. 
He  disbelieved  the  evidence  of  Izat  and 
i5angi  and  styled  it  as  "  obviously 
worthless  and  unreliable  "  because, 
though  they  had  made  clear  statements 
before  the  committing  Magistrate  im- 
plicating Panjal,  they  had  attempted  to 
resile  from  those  statements  in  the  Court 
of  Session*.  Ho  expressed  the  opinion  that 
these  witnesses  had  implicated  Pan]al 
probably  with  the  idea  of  saving  Miro, 
who  was  the  father  of  ono  and  brother 
of  the  other  witness.  As  rognrds  tho 
confession  the  learned  Sessions  Judge 
has  said  that  he  was  unable  to  accept 
tho  evidence  of  zamindars  at  its  face 
value,  firstly  beuauao  pressure  had  been 
brought  on  Panjal,  secondly  because  the 
statement  of  the  accused  Panjal  given 
in  the  words  of  (-Thulain  Nabi,  was  ex- 
tremely bald  and  unsatisfactory;  and 
thirdly  in  view  of  tho  discrepancies  bet- 
ween the  statements  of  the  two  /amin- 
dars  as  regards  the  discovery  of  silver 
chain  and  kovti  he  expressed  tho  view 
that: 

11  the  wholo    thing    hag   tho    appoarauco    of 
being    a    job   put    up   by    tho    pohca  with  tho 
assistance  of  tho  two  /aminclarg," 
and  further  on; 

11  A  porusal  of  tho  statement  of  tho  witncia 
Laohu  ia  also  nuHioient  to  show  that  tho 
wholo  story  about  tho  kovbi  being  loft  with 
him  by  the  accused  is  a  fabrication." 

But  he  has  not  indicated  in  detail  as  to 
what  part  of  this  statement  was  so 
improbable  as  to  be  unworthy  of  credit. 
We  are  quite  unable  to  agree  with 
the  learned  Sessions  Judge  that  there 
is  any  reason  for  supposing  that  there 
has  been  any  "  job  put  up  by  the  police 
with  the  assistance  of  those  two  zamin- 
dars."  It  is  possible  and  as  I  shall 
show  later,  not  improbable  that  some 
pressure  was  brought  to  bear  on  Panjal 
to  make  a  confession,  But  this  is  alto- 
gether besides  the  point.  The  present 
question  is  as  to  whether  accused  Panjal 
did  make  any  statement  at  all;  and  wo 
find  it  very  difficult  to  believe  that  these 
zamindars  have  concocted  the  evidence. 
We  have  listened  to  Mr.  Mulchand  on 
the  subject  for  a  considerable  time  but 
he  has  not  been  able  to  give  us  any 
satisfactory  reason  even  for  the  sus- 
picion why  they  have  done  so.  Hia 
sole  argument  is  that  K.  B.  I  in  am - 
bux  Khan  Jatoi  had  a  grudge  against 
Panjal  because  Punjab's  brother  had 
made  an  application  to  tho  District 


Magistrate  for  tho  transfer  of  a  case  in 
which  he  was  interested,  from  the  Court 
of  tho  Khan  Bahadur  to  some  other 
Court,  on  the  ground  that  the  Khan 
Bahadur  was  a  friend  pf  his  opponent, 
Possibly  the  Khan  Bahadur  may  have 
boon  irritated  or  annoyed  by  this 
application  Bat  it  is  scarcely  con- 
caivable  that  so  unimportant  a  matter  lod 
him  to  wreak  his  vengeance  on  Panj'.U'a 
brother  by  concocting  evidence  so  as  to 
procuie  Punjul's  conviction  on  a  charge 
of  murder,  i.e.,  that  ho  would  abot  a  legal 
murder 

Apart  from  this  the  evidence  shows 
thit  it  W.L9  (jhuhun  Nabi,  who  pays 
Us.  1,000  assessment  and  ia  a  Com- 
missioner's dm bari,  who  first  questioned 
the  accused  Panjal  and  to  whom  Piinjal 
in  ado  his  first  statement,  and  it  is  not 
suggested  that  (jhulam  Ali  had  any  ill 
will  towdius  Panj:ilor  that  Khan  Hiha- 
dur  had  any  infiuonca  over  him.  Further 
it  is  ule.irly  proved  by  the  evidence  of 
tho  Deputy  Superintendent  that  Panj'nl 
did  produce  a  silver  chain  which  waa 
buriod  in  his  hut  and  that  ho  did  mike 
a  statement  which  lod  to  the  discovery  of 
another  ornament  which  had  been  worn 
by  the  doceasod  The  production  of  these 
ornaments  shows  that  he  must  have- 
made  a  statement  of  some  sort,  unless 
of  course  the  Deputy  Superintendent  of 
Police  was  also  a  party  to  the  plot.  This 
has  been  suggested  by  the  learned  Ses- 
sions Judge  as  a  reason  for  refusing  to 
consider  his  evidence,  but  we  feel  that 
we  must  strongly  repudiate  the  sugges- 
tion Tho  Deputy  Superintendent  is  a 
high  ollicer  of  tho  police  and  it  is  not  tho 
loaat  likely  that  ho  would  bo  a  party  to 
any  such  inequity.  I  need  not  labour  tho 
point  for  the  defence  has  not  boon  able 
to  point  out  to  a  single  piece  of  evidonco 
to  justify  this  view. 

Tho  next  question  is  whether  tho  ac- 
cused Panjal  made  a  voluntary  confession 
and  before  wo  can  consider  tho  evidence 
as  to  what  he  said  we  must  bo  satisfied 
that  it  was  nob  caused  by  any  induce- 
ment threat  or  promise  proceeding  from 
any  person  id  authority.  We  are  not  so 
satisfied.  Tho  evidenoo  on  the  point  is 
very  meagre.  Ghulam  Nabi  stated  to 
the  Committing  Magistrate  as  follows.  "I 
reminded  him  that  he  was  the  culprit 
and  such  things  oould  not  remain  secret." 
That  is  all  there  is  on  the  record  about 
a  conversation  which  must  have  been 
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prolonged;  and  ib  is  not  shown  what  in- 
duced Panjal  to'  confess  to  a  murder.  It 
is  fcruo  that  strictly  speaking  it  was  for 
him  to  show  somo  ground  for  the  belief 
or  lit  any  rate  suspicion  that  pressure 
had  boen  employed  or  inducement  given; 
but  in  practice  it  is  clearly  impossible 
for  an  accused  person  to  produce  evidence 
of  this  n  ituro,  and  Cjurfcs  aro  bound  to 
form  their  views  from  a  consideration  of 
all  the  surrounding  circumstances  In 
this  o.iso  there  are  circumstances  which 
certainly  raise  a  suspicion  that  Pan]al 
had  been  induced  to  speak  by  some 
threat  or  inducement.  The  investiga- 
tion had  gone  on  without  result  for  three 
weeks  and  the  police  were  faced  with 
failure  Ghulaiu  Na,bi  had  questioned 
Miro  without  success  and  it  is  not  im- 
probable that  he  was  authorized  to  make 
.in  offer  to  Panjal  as  an  inducement.  And 
it  is  difficult  to  see  why  Panjal  should 
have  confessed  of  his  own  free  will  for 
no  reward.  Ghulam  Nabi  was  not  his 
chief  or  employer  and  had  no  particular 
authority  over  him,  and  it  is  not  likely 
that  he  was  sulforing  from  remorse.  Wo 
think  then  that  the  learned  Sessions 
Judge  was  justified  in  refusing  to  accept 
the  confession,  though  we  do  not  agree 
with  the  reasons  which  he  has  given 

The  evidence  of  the  confession  must, 
therefore,  bo  excluded  except  the  state- 
ments made  by  Panjal  that  he  had  hidden 
a  silver  chain  and  given  gold  kovti  to 
to  the  Sonar  Lachman.  This  pirt  of  his 
statement  was  admissible  because  it  led 
to  the  discovery  of  both  articles,  which 
were  identified  as  the  deceased's  and 
undoubtedly  must  have  boan  his.  Those 
statements  and  the  production  are  gua- 
ranteed by  the  evidence  nob  only  of  the 
xamindars  but  also  of  the  Deputy  Super- 
intendent of  Polico.  They  connect  Panjal 
with  the  crime, 

The  next  question  then  is  whether  ho 
committed  the  murder.  Apirfc  from  this 
statement  about  the  ornaments  the  evi- 
dence is  not  satisfactory.  Izit  and  >5ingi 
made  statements  in  the  Court  of  the 
committing  Magistrate  and  tried  to  resile 
from  thoTi  in  Sessions  Court  This  of 
course  docs  not  show  that  they  were 
false  witnesses,  nor  does  their  delay  in 
making  statements  to  the  police  affect 
their  value.  But  their  evidence  must 
be  treated  with  caution,  since  they  are 
closely  connected  with  the  throe  other 
accused,  Miro,  his  brother  and  cousin. 


When  four  men  are  suspected  and  the' 
relatives  of  three  try  to  implicate  the  4th' 
alone  and  is  a  stranger  they  are  natu- 
rally suspected  of  bias,  and  the  principle1 
universally  adopted  in  the  case  of  co-ac-j 
cused  comes  into  play,  that  is  to  say  a 
Court  will  naturally  require  some  indo-1 
pendent  corroboration.  It  is  useless  to! 
say  that'Panjal  was  Izat's  paramour,  for 
this  has  nob  boon  proved;  even  if  he  was 
her  paramour  or  one  of  them,  it  is  not 
unlikely  that  she  was  prepared  to  sacri- 
fice him  for  the  aako  of  her  brothers.  We 
agree  then,  with  the  learned  Sessions 
Judge  that  it  is  unsafe  to  rely  on  the 
uncorroborated  testimony  of  witnesses 
who  aro  likely  to  have  had  an  interest  in 
protecting  tho  accused.  Further  there  aro 
two  circumstances  which  indicate  that 
they  have  not  told  the  whole  truth.  In 
the  first  place  the  boy  deposed  that  the 
deceased  was  trussed  up  before  ho  was 
killed.  This  was  probably  the  truth  It 
is  nob  a  detail  ho  is  likoly  to  have  in- 
vented and  it  suggests  that  Paujal  was 
not  the  only  one  engaged.  The  other 
point  is  that  the  Crown  put  forward  two 
witnesses  who  swore  that  they  had  seen 
the  four  accused  burying  the  body  at  or 
about  sunset  Tho  learned  Sassionq 
Judge  refused  to  credit  bhem  because  they 
kept  quiob  for  two  months  I  gra,nb  that 
their  evidence  would  not  bo  enough  to 
lustify  tho  conviction  of  the  three,  but 
P.injal  is  entitled  to  tho  benefit  of  it, 
and  ib  contradicts  Z.ingi's  story  and  con- 
nects Panjil's  cj-accusod  with  fcho  crime 

To  sum  up  we  exclude  the  confession 
excepb  so  far  as  it  relates  to  bho  orna- 
ments discovered  and  the  evidence  of  Izfit 
and  Zingi  and  we  aro  lefb  with  clear 
proof  that  Panjal  was  a  party  to  tho  dis- 
posal of  the  corpse,  but  nob  that  he  mur- 
dered Sahibiino.  He  is  nob  shown  to 
•have  had  an  adequabe  motive,  and  ho  is 
implicated  merely  by  the  near  relatives 
of  his  co-accused. 

We  convict  him  of  an  offence  under 
S.  20L,  I  P.  C.  and  sentence  him  to  rigo- 
rous imprisonment  for  a  period  of  fivo 
years. 

R.M./R.K  Older  accordingly. 
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A.  I  R.  1929  Sind  249(1} 

BARLEK,  J  C.  AND  ASTON,  A.  J  C. 

Mulchand — Accused — Applicant, 
v. 

Emperor — Opposite  Party. 

Criminal  Revn.  Appln,  No.  62  of  1929, 
Decided  on  24th  June  1929.  from  judg- 
ment of  Addl.  City  Mag.,  Hyderabad. 

Railways  Act,  S.  120 — Section  does  not  ap- 
ply to  railway  servant!, 

Tho  Utter  portion  of  8.  1'20  haa  a  rofornnco 
to  tho  forfeiture  of  tares  and  of  passes  or  tic- 
kots  and  to  tho  romoval  of  tho  offender  from 
the  railway  by  any  railway  servant,  and 
thus  shows  ita  inapplicability  to  railway  ser- 
vants. [P  249  G  1,  2] 

Hassaram  J whanmal — for  Applicant. 

Partabrai  D.  Punwam  —  for  tho 
Crown. 

Judgment  — This  is  an  application  of 
tho  revision  of  the  judgment  of  tho 
learned  Additional  City  Magistrate  of 
Hyderabad  who  convicted  the  applicant 
and  sentenced  him  to  pay  a  fine  of 
Ha  20-0-0. 

It  appears  that  the  applicant  is  an  Assis- 
tant Station  Master,  Hyderabad  Station. 
Tho  complainant  is  a  Guard  on  tho  North 
Western  Rj.il way  and  a  dispute  arose 
about  the  time  which  should  bo  entered 
in  tho  summary  as  the  time  of  tho  depir- 
ture  of  tho  train  of  which  the  complain- 
ant waa  a  Guard.  Tho  complainant  had 
previously  suspected  the  ohaprasi  of  the 
accused  n.unod  Goao  for  the  theft  of  his 
lamp  some  three  days  before.  The  Assis- 
tant Station  Master  did  not  share  m  this 
suspicion  and  believed  that  his  ohaprasi 
was  innocent.  Tho  Guard  on  the  day  of 
the  allege  1  offence  rind  previously  cursed 
the  man  who  stole  his  lamp.  The 
accused  is  alleged  to  have  abused  tho 
Guard  and  used  obscene  language  and  to 
have  assaulted  him.  The  learned  Magis- 
trate considered  that  both  parties  were 
at  fault,  and  that  a  nuisance  under  S.  120, 
Riilwdys  Act,  had  been  committed  by 
both.  But  since  the  police  had  only  sent 
up  tho  Assistant  Station  Master,  he  sent- 
enced him  to  piv  a  fine  of  R3  20-0-0. 

Our  attention  has  been  invited  to  the 
provisions  of  the  Railways  Act,  and  to 
the  fact  that  Ss  87  to  98  refer  to  forfei- 
tures incurred  by  the  Railway  Co., 
Ss.  98  to  105  to  offences  committed  by 
the  railway  servants,  Ss.  106  to  130  to 
other  offences  and  S  131  to  procedure, 
tt  is  contended  that  S.  120,  the  section 
under  which  the  accused  was  convicted 


has  no  application  to  railway  servants 
A  reference  to  that  section  appears  to 
confirm  the  contention,  for  tho  latter  por- 
tion of  the  section  has  a  reference  to  the 
forfeiture  of  faros  and  of  passes  or  tickets 
and  to  the  removal  ot  the  offender  from 
tho  railway,  by  any  railway  servant. 
It  would  follow,  if  S.  120  applied  to  rail- 
way servants,  that  an  Assistant  Station 
Master  might  bo  removed  from  the  rail- 
way by  any  porter,  if  he  used  abusive 
language.  The  learned  Public  Prosecutor 
concedes  that  S.  120  has  no  application. 
The  circumstances  do  not  appear  to  bo 
sucih  aa  to  justify  our  convicting  the  ac- 
cused of  any  offence. 

We  therefore  set  aside  tho  conviction 
of  tho  applicant  and  order  the  fine,  if 
paid,  to  be  refunded. 

P.H./u.K.  Conviction,  set  aside. 


A.  I.  R.  1929  Sind  249(2) 
KI;,  J,  C.  AND  KALUMAL,,  A.  J.  C 

Mahomed  Saleh — Accused — Appellant, 
v 

Emperoi — Opposite  Party. 

Criminal  Appeal  No  130  of  1029,  Deci- 
ded on  LGth  July  1929,  fiom  ludgmont 
of  tho  Addl.  Sesa.  Judge,  Hyderabad. 

Penal  Code.  S.  367— Test  of  lawful  guar- 
dianship is  that  infant  or  minor  should  be 
in  position  to  apply  to  his  guardian  for  pro- 
tection. 

Tho  tost  of  lawful  guardianship  is  that  thi 
infant  or  minor  should  be  in  a  position  to  ap- 
ply to  his  guardian  for  protection.  It  IB  not 
necessary  and  tho  law  doe  a  not  roquiro  that 
tho  Crown  should  provo  that  a  minor  has 
boon  taken  actually  from  the  actual  custody 
of  his  guardian.  [p  250  G  1] 

Partabrai  D.  Punwam  —  for  the 
Crown. 

Judgment. — The  appellant  wag  com- 
mitted to  the  Court  of  Sessions,  Hydera- 
bad, and  waa  tried  by  tho  Additional 
Sessions  Judge  of  Hyderabad  on  a  charge 
under  S.  3G7,  I.  P.  C.  The  case  for  the 
prosecution  as  given  by  Fakiro  the  com- 
plainant, was  as  follows  . 

Fakiro  wis  a  boy  of  10  years  who  be- 
longed to  Karachi.  He  said  that  ho  had 
left  Karachi  and  had  gone  to  Hyderabad 
to  stay  with  an  uncle  At  the  end  of  20 
days  his  aunt  aud  hor  son  left  for  Seh wan 
to  see  a  fair  and  he  expressed  his  desire 
to  go  with  them.  They  went  to  the 
Hyderabad  station  where  Fakiro  miased 
the  train.  He  then  went  to  Kotri  and 
caught  another  tram.  At  Kotri  he  saya 
he  mefc  the  accused  who  spoke  to  him 


2/jO  Sind 


WAHID  Bux  v.  EMPEROR 


1929 


and  they  went  together  as  far  as  Sehwan. 
When  they  readied  Sehwan,  the  accused, 
he  said,  would  not  let  him  go,  frightening 
him  with  a  story  that  the  police  would 
arrest  him  for  travelling  without  a  tic- 
ket, but  took  him  to  a  jungle,  where  he 
tied  his  hands  and  feet  and  left  him.  Ho 
remained  there  for  several 'days  in  confine- 
ment and  then  tho  accused  took  him 
across  tho  Indus  to  a  deserted  house. 
The  next  day  he  took  him  to  a  village  to 
boy  and  while  in  tho  village  he  succeeded 
in  attracting  tho  attention  of  the  passers- 
by  to  whom  he  made  a,  complaint  The 
result  was  that  both  boy  and  man  were 
taken  to  tho  polico  and  the  accused  was 
prosecuted  for  an  offence  under  S  367, 
I  P  C.,  that  is  with  kidnapping  tho  boy 
with  intention  to  satisfy  unnatural  lust. 

Tho  learned  Judge  framed  three  issues. 
The  first  as  to  kidnapping,  the  second  as 
to  intention  and  the  third  as  to  wrongful 
confinement  lie  decided  that  tho  boy 
had  boon  kidnapped  from  lawful  gu&rdit&n 
but  that  tho  accused  had  not  had  the  in- 
tontion  of  satisfying  his  unnatural  last 
and  thirdly  that  he  had  wrongfully  con- 
lined  him  in  such  a  way  that  his  lela- 
tions  might  know  it. 

Wo  are  quite  unable  to  agree  with  tho 
reasons  which  tho  learned  Additional 
Sessions  Judge  has  given  for  his  findings 
on  issue  1.  Ho  relied  merely  on  the 
word  of  the  boy.  But  tho  boy's  ovi- 
donoe  was  not  sufficient  to  show  that  he 
was  in  the  lawful  guardianship  of  any 
one  at  the  time  when  he  met  the  appol- 
linb.  The  tost  of  lawful  guardianship  is 
that  the  infant  or  minor  should  be  in  a 
position  to  apply  to  his  guardian  for  pro- 
jection. It  is  not  necessary  and  tho  law 
jdoes  not  require  that  the  Crown  should 
jprove  that  a  minor  has  been  taken  ao- 
Itually  from  tho  actual  custody  of  his 


guardian,  so  long  as  ho  is  in  a  position  to 
iresort  to  his  guardian  he  is  said  to  be  in 
itho  keeping  of  his  lawful  guardian.  In 
this  case,  however,  tho  boy  was  in  Kotri. 
His  father  was  in  Karachi.  And  there  is 
no  evidenoo  of  any  sort  that  he  had  any 
uncle  or  aunt  at  Hyderabad.  On  tho 
second  point,  we  agreo  with  the  finding 
of  the  learned  Additional  Sessions  Judge. 
The  boy  certainly  did  allege  that  the  ap- 
pellant had  committed  sodomy  with  him, 
but  he  was  not  sent  to  a  doctor  for  ex- 
amination and  we  think  it  would  have 
been  unsafe  to  rely  on  the  mere  word  of 
such  a  witness.  On  tho  third  point,  as 


to  whether  the  boy  was  wrongfully  con- 
fined, we  are  of  tho  same  opinion  and  we 
do  not  think  that  the  learned  Additional 
Sessions  Judge  was  well  advised  in  ac- 
cepting his  uncorroborated  word.  We 
prefer  to  follow  the  assessors  who  dis- 
believed him.  We  accordingly  set  aside 
tho  convictions  and  sentences  and  direct 
that  tho  appellant  be  released. 

P.N./n.K.  Conviction  set  aside. 
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ASTON,  A.  J.  C. 

Wahid  Bux  Bhutto  and  others—  Ac- 
cused— Applicants. 

v. 

Emperor—  Opposite  Party. 

Criminal  Miso.  Appln.  No  201  of  192!lr 
Decided  on  22nd  August  1929. 

(B)  Criminal  P.  C.,  S.  227— Fact     that  pro 
•ecutor  might  have     examined  witness     ii  no 
ground     to     add     charge     of   conspiracy     to 
charge  of  offence  under  Penal  Code  S    314. 

Tho  fact  thab  fcho  learned  Public  Prose- 
cutor might;  have  examined  witnesses  hid  ha 
not  boon  of  opinion  that  they  htid  boon  tam- 
pered with  la  not  a  reasonable  ground  for 
adding  a  cnarga  of  conspiracy  to  a  charge  of 
an  offence  under  S.  314,  Ponal  Code  in 
tho  absence  of  any  evidence  of  such  a  con- 
spiracy. [P  252  C  1] 

(b)  Evidence  Act,  S.  30  —  Statement!  im- 
plicating   co-accused  but  not     incriminating 
maker  are  not  admissible  in  evidence — Parts 
of  such    statements    are  admisaible    against 
maker  under  Evidence     Act,  S.  14. 

Statements  alleged  to  h.ivo  boon  made  by 
an  accused  implicating  a  co-accused  but  no" 
incriminating  himself  are  not  admissible 
against  the  co-accused,  Parts  of  the  state- 
ments, however,  are  admissible  in  ovidenco 
as  admissions  against  tho  person  who  made 
thorn  indicating  knowledge  on  their  part. 

[P  252  ClJ 

(c)  Evidence  Act,    S.  32  (5)  —  Statements 
as      to     name    of     one's    mother     and    other 
relations  are  admissible. 

Statements  made  by  a  person  who  la  dead 
as  to  bho  name  of  her  mother  and  other  rela- 
tions (except  her  husband)  are  admissible 
under  S.  32  (5),  in  A  charge  under  S.  3GB, 
I.  P.  0.  [P  252  0  2] 

(d)  Evidence  Act,    S.     32  (1)  —  Statement 
made     by     person     as     to     circumstances     of 
transactions     resulting    in    her    death      are 
admissible  when  cause    of    her    death     is  in 
question. 

Tho  statement  of  a  deceased  person  thai 
she  was  confined  in  tho  house  of  an  accused, 
that  H  was  keeping  watch  over  her  and  thai 
another  accused  had  raped  her  on  account 
of  which  she  had  become  pregnant  and  that 
they  were  getting  ready  to  givo  har  medicine 
to  miscarry  and  so  put  an  end  to  her  life  IB 
admissible  In  evidence  under  S.  32  (1),  an 
a  statement  made  by  a  poraoa  aa  to  the  oir- 
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against;    the    accused    uuder    S     314, 


oumatauooa  of  a  transaction  which  resulted 
in  her  death,  in  A  caao  in  which  the  cause  of 
her  death  comoa  into  question.  [P  252  C  2] 

(e)  Evidence    Act,  S     27— Fact     known    to 
police  cannot  be  re-discovered  on  statement 
of    accused. 

A  fact  known  to  the  polico  cannot  he  ro- 
difloovcrod  on  the  statement  of  an  accused 
person  so  ai  to  raako  suoh  statt-inont  or 
anoh  niorirain.itiuR  conduct  admiisiblo  under 
8.  27.  I  [P  2.V1  0  1] 

(f)  Criminal  P.  C.,  S.  526  -Scope. 

The  High  Court  has  power  to  transfer  case 
to  the  Court  having  jurisdiction  from  a  Court 
not  havinp  jurisdiction  :  IS  All.  350  ,  8  Dam. 
312  and  2  JJni.i.L.H.  3'M,  Ilel.  on..  3fi  Ma<l.  3H7, 
9  All.  191  (P.(;.),  12  Mad  791,  23  O.G.  97,  .1.1. 
ft  1925  Qudh  190  and  A.  I.  Rt  li)2,5  PaL  1ST, 
Ref.  [P  2,j3  C  2] 

T.  S.  Elphiniton — for  Applicants. 

C1.  M.  Lobo  —  tov  the  Cr\wn 

Judgment.  —  This  is  an  applica- 
tion made  by  the  accused  to  this  Court 
in  the  exercise  of  its  High  Court  juris- 
diction to  quash  the  commitment  of  tho 
accused  to  the  Sessions  Court 

Section  215,  Criminal  P.  C  ,  provides 
that  a  oomrnitraont  once  uij.de  under 
S  213  hy  a  competent  Magistrate  can 
be  quashed  by  tho  High  Court  only  and 
only  on  a  point  of  law. 

It  was  pointed  out  by  Lord  Buck- 
master  in  the  case  of  Nafar  Vhandra 
Pal  v.  ShuLur  Shiekh(l]  at  p.  L9fl  (of  46 
Gal.}  that  questions  of  law  and  of  fact  are 
some  times  difficult  of  disentangle 

11  Tho  propor  legal  affect  of  A  provod  fact 
is  Gflsontially  n  question  of  Li\v  ao  also  is  tho 
question  of  tho  adnussibilifcy  of  evidence,  and 
the  question,  whether  any  ovidonca  hfiq  boon 
offered  on  0110  sido  or  tha  other  ,  but  tho 
question  whothor  tha  fact  has  boon  provod 
when  evidoncj  for  and  against  has  beau  pro- 
perly admitted  is  nccossLirily  a  pare  question 
of  fact." 

On  behalf  of  the  applicants  it  is  con- 
tended that  there  wi9  no  evidence  that 
the  accused  Jan  Mihomed  committed 
any  offence,  that  there  was  no  ovidenco 
that  any  of  the  accused  committed  an 
offence  under  S  314,  I.  P.  C  ,  the  only 
charge  exclusively  triable  by  the  Court 
of  Sessions,  on  which  the  accused  Osman 
and  Bhiru  wore  committed  and  that  on 
the  remaining  charges  under  Ss  368  and 
120-B  certain  alleged  statements  made  by 
the  deceased  Khanzadi  would  be  inadmis- 
sible in  evidence  under  S  30  (l),  Evi- 
dence Act,  since  in  the  charges  under 
83  368  and  120-B  the  cause  of  Khan- 
zadi's  death  was  not  in  question  The 
defence  contend  that  if  the  charge 

(1)  A.  IB.  1918"  P.O.  92=4G  Oil.  189=43  IJL 
193  (P.O.). 


is 

eliminated  ani  so  too  the*  alleged  stater 
ments  of  Khanzadi  the  evidence  remain- 
ing on  the  record  on  the  charges  under 
Ss  368  and  120-B,  does  not  amount  to 
a  prim  a  facie  case  anft  that  sinco  the 
learned  Magistrate  hid  jurisdiction  to 
try  an  oflonco  under  Ss.  'MS  and  120-B 
and  could  have  inflicted  in  the  aggregate 
4  year's  imprisonment  and  line  ho  misdi- 
rected himself  in  committing  tho  accused 
to  the  Couit  of  Sessions  It  ia  further  con- 
tended on  behalf  of  tho  applicants  that 
tho  Sessions  Court,  Laikana,  had  no  luris- 
diction  to  try  tho  case  and  tkat,  there- 
fore, tho  Judicial  Commissioner's  Court 
had  no  power  to  transfer  tho  case  to  the 
Sessions  Court  at  Hyderabad,  since 
cased  can  only  bo  transferred  which  have 
been  committed  to  a  Court  having  juris- 
diction. [  agree  with  tho  contention 
put  forward  on  behalf  of  tho  accused 
Jan  Mahomed,  that  there  is  no  evidence 
against  him  of  tho  commission  of  any 
olfence  The  prosecution  case  against 
him  is  that  he  is  the  son  of  tho  accused 
Nooh  in  whose  house  the  abducted 
woman  Khanzidi  is  alleged  to  have  died, 
that  neither  Jan  Mahomed  nor  his  father 
alleged  that  they  did  not  live  together 
although  tho  loainod  Publio  Prosecutor 
was  uiiable  to  point  out  any  evidence 
that  they  lived  together.  The  witness 
Hayat  merely  alleged  that  they  lived  in 
a  forest  about  IL  call  from  Mahomed 
Osrnan.  The  further  evidence  against 
Jan  Mahomed  is  that  he  is  related  to 
the  servants  of  Mahomed  Uaman,  that  he 
attended  the  funeral  of  "Khanzadi"  and 
expressed  opinions  about  the  cause  of 
her  death,  which  did  not  in  any  way 
incriminate  himself. 

With  regardj'to  tho  charge  under  S.3llf 
I.  P.  C.,  the  learned  Public  Prosecutor 
stated  that  he  wished  to  have  a  charge 
framed  against  all  the  accused  of  having 
entered  into  a  conspiracy  to  commit  that 
offence.  The  dilliculty  in  tho  way  of 
this,  is  that  there  is  no  evidence  that 
the  accused  conspired  to  commit  art 
offence  under  S.  314,  as  the  learned  Ma- 
gistrate pointed  out  in  his  order.  The 
learned  Publio  Prosecutor  now  states  that 
his  three  principal  witnesses  were  not  ex- 
amined in  the  Committing  Magistrate's 
Court  and  that  ho  told  the  Magistrate 
they  had  been  tampered  with.  The  fact 
that  the  learned  Public  Prosecutor  might 
have  examined  witnesses  had  ha  not 
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boon  of  opinion  that  they  had  been 
tampered  withj  does  not  appear  to  mo 
i  reasonable  ground  for  adding  a  charge 
of  conspiracy  to  commit  an  offence  under 
S  314,  in  the  absence  of  any  evidence 
of  such  a  conspiracy  -and  it  does  not  ap- 
pear to  me  to  boa  matter  to  bo  taken 
into  consideration  when  determining 
whether  tho  evidence  recorded  amounts 
to  a  prima  facie  case  In  turning  now 
to  the  ciso  against  Mahornod  Osman  and 
his  brother  Bhiroo  on  tho  charge  under 
8.  314,  I.  P.  C.,  a  considerable  amount 
of  evidence  has  boon  admitted  and 
placed  on  the  record  Tho  learned  Public 
Prosecutor  concedes  that  since  the  Crown 
did  not  put  .Tanat  into  the  witness  box 
tho  statements  sho  is  fillogcd  to  have 
made  as  to  the  cause  of  Khin/idi's  death 
:W0ro  inadmissible  in  evidence 

Jt  seems  to  mo  also  clnr,  that  the 
statements  alleged  to  havo  been  made 
by  other  accused  implicating  Mahomed 
Usman  but  not  in  criminating  them- 
selves, were  also  inadmissible  against 
Mahomed  Hainan  R.  30,  Evidence 
\ct,  provides  that  whon  moro  per- 
sona than  one  are  being  triod  jointly 
for  tho  same  oflonce  and  a  confession 
made  by  ona  of  such  persons  atfecting 
himself  and  some  others  of  such 
persons  is  proved  the  Court  may  take 
into  consideration  such  confession  as 
against  such  other  person  as  well  as 
against  the  person  who  makes  such  con- 
fession Tho  statements  relied  on  did 
not  incriminate  tho  persons  who  made 
them  (oxoopt  indirectly  with  regard  t3 
an  ingredient  of  another  charge)  and  so 
they  could  not  bo  considered  as  evidence 
igainafc  Mahomed  Usman  and  Bhiroo. 
Parts  of  the  statements,  however,  were 
,in  my  opinion  admissible  in  evidence  as 
idraissions  against  tho  persons  who  made 
them  i ml i eating  knowledge  on  their  part, 
that  the  woman  hud  been  abducted. 
This  Budhoo  is  alleged  to  have  said  that 
it  would  have  been  better  if  the  woman 
had  been  returned.  This  wag  in  my 
opinion  evidence  against  Budhoo  of  guilty 
knowledge  for  the  purposes  of  S.  368, 
I-  P.  C  Similarly  another  class  of  evi- 
dence to  which  strong  objection  hag  been 
taken  by  the  defence,  namely,  statements 
alleged  to  have  boon  made  by  Khanzadi 
as  to  her  name  and  husband's  name  and 
as  to  her  alleged  abduction  by  Wahid- 
dino  and  rape  by  Hhiru  and  removal  to 
Ilabibullah  would  be  inadmissible  under 


S.  32,  Evidence  Aot,  against  Wahib  Bux 
and  Bhiru  on  the  charge  under  S  368, 
I.  P.  C  Since  that  was  not  a  matter 
in  which  tho  cause  of  Khanzadi's  death 
came  into  question  they  would,  however, 
be  evidence  that  Khanzadi  gave  informa- 
tion to  Sidik  and  Ali  Mahomed  aa  to  her 
identity  and  as  to  her  abduction  and 
would  therefore  bo  evidence  of  know- 
ledge on  tho  part  of  Sidik  and  Ali 
Mahomed  And  statements  alleged  to 
have  been  made  by  Khan  Kadi  as  to  the 
name  of  her  mother  and  other  relations 
(except  her  husband)  would  he  admis- 
sible under  S  32  (5),  Evidence  Act. 
And  the  alleged  statement  of  Khanzadi 
to  Hayat  that  she  wag  confined  in  the 
house  of  Usrn.in,  that  Habibullah  was 
keeping  watch  over  her  and  that  Bhiru 
had  raped  her  on  account  of  which  she 
had  become  pregnant,  that  they  were  now 
getting  ready  to  give  her  medicine  to 
miscarry  and  so  put  an  end  to  her  life 
was  in  my  opinion  admissible  in  evi- 
dence under  S.  JJ2  (1)  as  a  statement 
made  by  a  person  as  to  tho  oircum-1 
stances  of  a  transaction  which  resulted1 
in  her  death  in  a  case  in  which  the  ciuse 
of  her  death  came  into  question. 

It  is  clear  that  the  cause  of  death 
comes  into  question  in  a  charge  under 
S,  314  and  the  circumstances  to  which 
"Khanzadi  "  referred  wore  circumstances 
in  a  transaction  resulted  in  her  death. 
In  addition  to  the  above  evidence  the 
Crown  led  ovidence  to  show  that  the 
woman  was  taken  from  Usman's  house 
to  tho  house  of  Budhoo  and  then  taken  to 
Nooh's  house  in  tho  jungle  and  that 
sho  died  in  child-birth  after  having 
given  birth  to  a  still  born  child,  that 
she  and  the  child  were  buried,  bub  that 
when  the  police  had  the  graves  opened, 
in  tho  course  of  their  investigation  the 
corpses  had  been  removed. 

If  the  inadmissible  evidence  regarding 
tho  allege  1  statements  of  Janat  and  of 
the  co-accused  is  eliminated  there  ap- 
pears to  me  insufficient  evidence  to  jus- 
tify the  commitment  of  tho  accused 
Mahomed  Usman  and  Bhiru  under 
S.  3H,  I.  P.  C.  There  is  nothing  to 
show  that  any  drug  was  administered 
to  Khanzidi,  there  is  nothing  to  show 
that  she  exhibited  any  of  the  symptoms 
of  poisoning.  Beyond  the  fact  that  she 
was  delivered  of  a  still  born  child  in 
the  house  of  Nooh  in  the  forest  and 
died  soon  afterwards  and  the  statement 
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she  made  that  "  bhey  were  getting  ready 
to  give  her  medicine  to  miscarry  "  there 
is  practically  no  evidence  on  this  charge. 
There  is  nothing  to  show  who  removed 
the  corpses  and  the  statement  of  Khan- 
zadi  is  so  vaguely  worded  that  it  may 
merely  have  amounted  to  an  expression 
of  her  apprehension  or  suspicion  With 
regard  to  j  the  charges  framed  against 
all  the  accused  under  Ss  368  and  120-13 
the  case  is  in  my  opinion  different  : 

"  There  is  direct  evidence  and  circumatan" 
tial  evidence;  thorn  is  evidence  of  motive; 
there  19  ovidonco  that  the  woman  who  tho 
precaution  say  w.is  detained  in  the  houaa 
of  Wadero  Wahid  Bux  and  was  RubsoquontlJ 
with  AvflQB  in  the  villago  of  Gudd  and  with 
Mahomed  Oaman  and  his  brother  Bhiroo  in 
Tattft  Taluka  and  taknn  by  tho  Kamdar  of 
Usmau  and  Bhiroo  to  Budno  and  who  ihcd  in 
the  hous3  of  Nooh  in  the  foresb  could  havo 
been  none  other  than  Khanzadi." 

Inadmissible  evidence  hag  boon  re- 
corded as  to  the  pointing  out  of  the 
place  of  burial  by  Nooh  tt  has  been 
repeatedly  held  by  the  Judicial  Com- 
missioner's Court  that  a  fact  known  to 
tho  police  cannot  be  ro-discovoroci  on  the 
statement  of  an  accused  person  so  as  to 
make  such  incriminating  conduct  as  the 
pointing  out  of  a  place  admissible  under 
S.  27,  Evidence  Act  There  is  other  evi- 
dence, however,  against  Nooh.  The  leai- 
ned  Magistrate  in  my  opinion  exercised 
a  right  discretion  in  committing  the  case 
to  the  Sessions.  The  alleged  olYenca 
was  of  a  grave  character;  the  case  for  the 
Crown  was  that  the  offence  was  com- 
mitted not  as  a  result  of  human  weak- 
ness or  frailty,  not  on  account  of  the 
infatuation  uf  one  of  the  accuse  1  with 
the  deceased  but  simply  and  solely  for 
the  sake  of  causing  misery  and  suffering 
to  the  husband  of  the  unfortunate 
woman,  by  way  of  revenge,  The  woman 
it  is  alleged  was  kept  in  confinement 
under  circumstances  causing  her  acute 
anguish  and  suffering  and  she  eventually 
died.  Had  tho  learned  Magistrate  de- 
cided to  try  the  charges  which  he 
framed  under  Ss.  368  and  120-B  himself 
he  would  in  my  opinion  have  erred  and 
he  would  have  exercised  a  wrong 
discretion. 

With  regard  to  the  point  taken  on 
behalf  of  the  applicants  that  a  transfer 
could  only  be  made  by  a  High  Court 
from  a  Court  having  jurisdiction  to  try 
it,  reliance  has  been  placed  on  the  ruling 
of  Spencer,  J.  and  Sundaram  Ayyar,  J. 
in  Asst.  S.  J..  North  'Arcot  v.  Bamam- 


mal  (2).  The  learned  Judged  there  follow- 
ed a  ruling  of  the  Friyy  Council  in 
Ledgard  v  Dull  (3)  which  related 
to  the  transfer  of  a  civil  suit.  Tho  same 
Court  in  Ganapati  Chetty,  In  re  (4) 
held  that  even  if  tho  High  Court  had 
no  jurisdiction  on  its  original  side  to  try 
a  case,  an  order  could  bo  made  under 
S.  526,  Criminal  P.  C.  directing 
the  trial  at  the  High  Court  Sessions. 
Another  case  relied  on  by  applicants 
was  Emperor  v.  Skeo  Dayal  (5)  but  this 
wag  dissented  from  bv  the  samo  Court 
in  Mubarak  Ah  v  Abdul  Ilaq  (6).  Re- 
liance was  also  placed  on  Bhagwati  v 
Emperor  (7)  but  the  facts  there  wore 
distinguishable  since  the  Patna  High 
Court  had  no  power  bo  transfer  a  case 
out  of  the  Provinces  [  agree  with  the 
view  expressed  in  Queen  Empress  v. 
Earn  Debi  (H),  Queen  Empress  v  Tliaku 
(9)  and  Queen  Empress  v.  Atmarcnn  (LOJ 
that  tho  High  Court  hag  power  to  trans- 
fer a  case  fco  the  Court  having  juris-  ; 
diction. 

For  the  reasons  I  have  mentioned  [ 
quash  tho  commitment  of  Jari  Mahomed 
and  I  quash  the  commitment  of  Maho- 
mod  Us'iian  and  Bhiroo  on  the  charge 
under  S.  3U,  I  P.  C.  I  dismiss  the 
application  to  quiah  the  commitment  of 
the  accused  (with  the  exception  of  Jan 
Mahomod)  on  tho  charges  undor  Ss.  368 
and  120-B.. 

V.S./ft  K-  Order  accordingly. 

(2)  [1912]   36  Mrid.  397=2-2  M.    L.  J.  141=13 

I.  0.  27f>=(191'2j  M.  \V.  N.  3. 

(3)  [1867]  9  All.  191=13   I.    A.    134=4   Sar. 

741  (P.O.). 

(4)  [19101   42  Mad.  791=37  M.    L.    J.  00=10 
M.    L,    W.    263=31    I.    (J.    468=(1919J 
M.  W.  N.  808. 

(3)  [1920]   23    0.    C.    87=57    I.    C      r>1=21 

Or.  L.  J.  63,1. 
(fi)  A.  I.  K.  1925  Oudh  490. 

(7)  A.  I.  R.   1925  Pat.  187=3  Pafc.  -117. 

(8)  [1896]   13  All.  350=(1H9G)  A.  W.  N.  96 

(9)  [1884]   8  Bom.  31<2. 

(10)  [1900]   2  Bom.  L.  K.  394. 
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Criminal    Bevn.    Appln.    No.    202    of 
1929,  Decided  on  1st  October  1929. 
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(a)  Evidence|Act,   S.  24— Conviction   may 
be  bated   on  retracted    confeiiion  though    it 
must  be  dealt    with  caution — Criminal  Trial. 

A  tetraotod  extra,  judicial  confession  can  in 
liw  be  n,  suflioient  baeia  to  support  a  convic- 
tion. Though  utmoat  otiutioii  inuat  b«  umd 
fn  doaling  with  retr.tctod  oonfcaaions,  thoro  in 
no  rulo  tbn-t  they  aif6  not  by  themsjlvos  Ipgftl 
r>7idonco  auflioiont  to  justify  A  conviction  . 
J.  /.  U  1921  Nuid  12'.),  F..U.  [P  254  U  2] 

(b)  Criminal     P.  C.,     S.     32   —  Award    of 
punishment  should    be  in    proportion   to  con- 
duct and  altitude  of  accuied. 

Magistrates  whan  deciding  on  tho  question 
of  sontoncj  aro  justified  in  taking  into  con- 
sideration the  conduct  of  aa  nccuwod  person  in 
hia  own  dofonce- 

Whora  nn  .incused  person  is  clearly  guilty 
tnd  instoad  of  throwing  himself  OH  tho  meroy 
of  the  (Jourt  defends  hirasalf  by  throwing  mud 
vt;  witncwsca  who  are  persona  of  standing  and 
Jio'iour,  ho  roilly  itf  deserving  of  vory  little 
c--niulor.ition.  Lf  215  C  1] 

C.M.  Lolo — for  Applicant 
D.  N.  0.  SiiIhran—foT  the  Grown 
Rupchand,  A.  J.  C. — Mr.  Lobo  has 
been  unablo  to  Fatisfy  us  that  tho  extra 
judicial  confession  made  by  tbo  accused 
to  Mr.  Jamshed  MohLi,  President  of  the 
Karachi  Municipality  and  relied  upon  by 
tho  learner!  trying  Magistrate  WLIS  nob 
voluntary  or  that  it  was  nob  true,  and 
therefore  though  it  was  retracted  in 
Court,  it  could  validly  form  tho  basis  of 
conviction-  Mahomed  v.  Emperor  (1).  But 
in  this  uise,  there  aro  strong  circum- 
stances which  amply  corroborate  tho  ex- 
tra judicial  confession  Wo  have  it  that 
the  accused  made  certain  inculpatory 
abatements  to  Mr.  Kamherally  which 
statements  wore  repeated  by  him  before 
Mr.  Rewachand  ,  Ex.  3  is  their  record. 
There  is  also  strong  conoboration  of  his 
conduct  in  having  approached  principal 
(iokhale  through  his  friend  Professor 
Kusalramani,  and  though  he  himself  did 
not  say  anything  in  the  presence  of  prin- 
cipal Gokhale,  the  discription  given  to 
us  of  what  tranapiied  at  that  interview 
by  principal  Gokhale  ig  very  strong  oor- 
roboration  of  what  I  he  accused  sub- 
sequently admit  tod  to  Mr.  .lamshed.  The 
ovulenoo  in  this  ciso  hag  been  accepted 
by  the  learned  trying  Magistrate  and  by 
the  learned  Sessions  Judge  who  sum- 
marily dismissed  the  appeal  as  to  tho 
merits.  There  aro  no  grounds  whatso- 
ever for  us  to  come  to  a  different  conclu- 
sion. Wo  therefore  dismiss  the  revision 
application. 

One   further  point    attracted     our  at- 
tention during  the    course   nf  arguments. 
(1)  A,  I.  R.  1921  dind  l'J(J=i(j  a.  L,  ^67. 


Tho  acausod  has  been  very  leniently  dealt 
with  by  the  learned  Magistrate.  He  re- 
ceived one  day's  imprisonment  and  a  fine 
of  Rg.  1,000  on  each  of  tho  counts.  This 
line  was  limited  in  appeal  to  Ra.  2,000 
only.  Tho  question,  however,  was  whe- 
ther in  view  of  the  seriousness  of  the 
ollenoe  with  which  he  was  charged  and 
the  conduct  of  tho  accused  in  having  re- 
tracted his  confession  and  challenged  the 
credibility  of  each  of  the  witnesses  some 
of  whom  occupy  a  very  high  position,  he 
should  have  boon  so  leniently  dealt  with 
tuid  whatnot  this  was  not  a  fit  ease 
where  we  should  ibsue  notice  to  him  to 
show  cause  why  his  sentence  should  not 
be  enhanced  Wo  hive,  however,  seen 
the  accused  hove  in  Com  t  and  we  think 
that  in  viow  of  his  tender  age,  and  tho 
facts  that  be  is  a  misguided  youth,  and 
that  tho  conduct  of  this  case  hag  proba- 
bly been  in  the  hands  of  some  other  per- 
sons than  himself,  we  have  refrained 
from  calling  upon  him  to  show  cause 
why  his  sentence  should  not  be  enhanced. 

Barlee,  A.  J.  C. — I  concur.  The 
whole  basis  of  Mr.  Lobo's  argument  in 
revision  is  that  on  tho  record  there  is  no 
legal  evidence  to  support  the  conviction 
It  is  his  contention  that  A  retracted  extra 
judicial  confession  cannot  in  law  be  a 
sufficient  basis  to  support  a  conviction. 
This  point,  however,  has  been  settled  by 
the  case  of  Mahomed  v.  Emperor  (l), 
quoted  by  my  learned  brother.  The 
confession  in  that  case  was  an  extra 
judicial  confession  and  it  was  laid  down 
by  the  Couit  that,  though  utmost  caution 
must  bo  used  in  dealing  with  retracted 
confessions  there  is  no  rule  that  they  are 
not  by  themselves  legal  evidence  aufii-i 
cient  ho  justify  a  conviction. 

In  this  case,  then,  in  my  opinion,  the 
applicant  has  been  rightly  convicted,  for 
it  seems  to  me  that  it  is  as  certain  as 
anything  can  be  that  Mr  Jamghed  did 
not  make  a  mistake.  All  the  circum- 
stances of  the  case  point  to  that  fact  that 
the  applicant  admitted  his  guilt  to  him 

As  regards  the  sentence,  I  tiud  that 
the  learned  Magistrate  took  a  lenient 
view  of  tho  case  because  the  accused 
was  mi  inexperienced  young  man. 
I  quite  agree  with  my  learned  brother 
that  tho  sentence  was  unduly  light,  but  I 
do  not  think  it  necessary  for  us  to  issue 
notice  for  a  enhancement.  I  would  point 
out,  however,  as  I  did  in  a  case  which 
recently  came  up  before  this  Court,  that 
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in  my  opinion  Magistrates  when  deciding 
on  the  question  of  sentence  are  justified 
in  taking  into  consideration  the  conduct 
of  an  acaused  person  in  his  own  defence. 
Where  an  accused  person  is  oleirly  guilty 
and  has  really  no  defence,  but  instead  of 
pleading  guilty  and  throwing  himself  on 
the  mercy  of  the  Court  defends  himself 
by  throwing  mud  ab  witnesses  who  are 
persona  of  standing  and  honour,  he  really 
is  deserving  of  very  little  consideration 
But  [  agree  that  in  the  present  case,  it 
is  mfc  necessary  to  enhance  the  sentence 
•lad  that  no  notice  should  bo  given.  For 
those  reasons,  I  concur  in  the  judgment 
just  delivered 

v.s./n.TC  Application  dismissed 
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PEHCIVAL,  J.  C,  AND  ASTON,  A  J.  0. 

Saleh — Appellant, 
v. 

Emperor — Opposite  Party. 

Criminal  Appeal  No.  157  of  1929, 
Decided  on  24th  September  1929,  from 
decision  of  Addl.  Soss.  Judge,  Hyderabad, 
D/-  1st  June  1929. 

(a)  Penal  Code,  S.  392— Court  cannot  base 
conviction  on  insufficient  evidence — Admis- 
sion in  itntement  of  accused  examined  under 
Criminal  P.  C.,  5.  342  of  receiving  property 
but  for  some  other  purpose  does  not  cure 
defect  in  prosecution  evidence  —  Evidence 
Act,  S.  101. 

It  is  not;  open  to  a  Court  to  bi=jo  a,  convic- 
tion under  S.  3!)2,  oil  iiit.ii(licionfc  evidence 
oouplod  with  the  mere  fnot  that  accused  in 
his  abatement  admitted  to  have  taken  tho  pro- 
perty from  tho  complainant  for  Homo  other 
purpose,  which  was  not  bnliavod  by  tho  Court. 

In  the  darkness  of  night,  accused  were 
alleged  to  have  robbed  the  complainants  of 
Rs.  50,  which  one  of  the  complainants  had  on 
his  person.  Tho  prosecution  evidence  was  in- 
sufficient by  itself  to  justify  conviction.  But 
the  accused,  whilo  being  examined  under 
S.  312,  Criminal  P.  C.,  admibcod  receiving 
Ra.  50  by  way  of  fine,  to  hush  up  a  criminal 
offence  committed  by  one  of  tha  complainants. 
This  Admission,  though  jiot  believed  by  tho 
Court,  was  taken  into  consideration  while 
convicting  tho  accused. 

Held  .  that  tho  evidouoa  WAS  insuflleianb  by 
itself  to  justify  the  conviction  of  the  accused. 

[P  25(1  0  2  | 

3c  (b)  Criminal  P.  C.,  S.  342— Evidence  in 
criminal  case  —  Statement  under  S.  342, 
cannot  fill  up  gap  in  evidence  of  proie- 
cution  divorced  from  context. 

The  Grown  has  to  rely  on  tho  prosecution 
Btory  and  tho  evidence  called  in  support  of  it. 
It  cannot  fill  up  a  gap  in  the  evidence  for  tha 
prosecution  by  a  statement  mtda  by  tho  ac- 
cused in  his  examination  under  S.  342,  and  a 
fortiori  it  cannot  for  such  purpose  rely  on  an 


admission  in  fchn  utatornenl  of  the  accused, 
divorced  from  its  context  :  2G  Gal  49  and  27 
Mad.  233,  Rel.  on.  9  [P  25G  C  2] 

Hatim  B    Tyebji — for  Appellant. 

C.  M.  Lobo — for  tho  Crown 

Aston,  A.  J.  C. — TJJiis  is  an  appeal 
from  fcho  conviction  and  sentence  of  tho 
letirnei  First  Additional  Sessions  Judge, 
Hyderabad,  dated  1st  Juno  1929,  convict- 
ing the  appellant  undor  S.  392,  I.  P.  C  , 
and  sentencing  him  to  rigorous  imprison- 
ment for  one  year  and  a  fine  of  Rs  50  or 
in  default  to  suffer  rigorous  imprison- 
monb  for  throe  months. 

The  facts  of  tho  case  briefly,  according 
to  the  prosecution,  are  that  the  complai- 
nants Siloh  and  Abdullah  are  tin  smiths 
who  go  from  place  to  place  in  search  of 
work.  On  4th  January  1(J29,  they  were 
in  Matnl'a  village  and  asked  tho  Zarnin- 
d.ir  M.ital  for  food  and  shelter.  He  replied 
that  ho  was  ill  and  Ivid  n.  guest,  they 
could  go  to  the  mosque,  he  would  givo  them 
food  but  could  not  givo  them  bedding. 
They  did  not  liko  tho  idea  and  on  meet- 
ing the  accused  and  on  being  invited  by 
tho  accused  to  go  with  thorn  and  1)0 
entertained,  they  preferred  to  accept  the 
invitation  of  the  accused.  The  complai- 
nant's story  is  that  they  were  given  food 
and  shelter  by  tho  accused  and  at  2  a.  m 
in  the  darkness  of  the  night,  tho  accused 
robbod  them  of  Rs  50,  which  the  com- 
plainant Abdullah  hid  on  his  person. 
Accusod  3  thon  lighted  a  tiro  for  tho  pur- 
pose of  counting  the  money.  They  were 
look od  up  in  the  house  for  a  certain  time 
and  then  taken  to  a  pit  at  the  outskirts 
of  the  village  and  then  released  with 
threats  that  if  thoy  raised  an  outcry  they 
would  be  out  into  pieces  and  charged 
with  theft. 

There  was  a  grave  weakness  in  the 
oase  for  the  prosecution  for  two  reasons. 
In  tho  first  place,  the  complainants  in 
their  first  report  alleged  that  it  was  they 
who  lighted  the  fire  in  the  house  to 
which  they  were  taken  and  that  they 
lighted  it  before  the  robbery,  whereas  in 
evidence  their  story  was  that  accused  3 
lighted  the  fire  aftor  thoy  were  robbed  ao 
2  a.  m.  for  the  simple  purpose  of  counting 
the  money. 

The  neit  weakness  was  that  the  com- 
plainants in  their  evidence  deposed  in 
detail  to  the  acts  committed  by  the 
various  accused  while  robbing  the  com- 
plainants, while  later  on  they  admitted 
that  tho  night  was  so  dark  that  it 
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impossible  to  identify  any  person  until 
some  time  after  they  were  released  from 
the  pit  to  which  they  were  taken  a 
considerable  time  after  the  offence  was 
committed  In  the  early  stage  of  investi- 
gation a  defence  wc.9  raised  by  Sumar  in 
whose  house  the  offence  is  alleged  to 
have  been  committed  that  the  complai- 
nant Saleh  hiid  had  intercourse  with  a 
filly.  The  accused  at  the  early  stage 
made  no  mention  of  the  alleged  defence 
and  at  the  trial  the  other  accused  with 
the  exception  of  the  appellant  did  not 
raise  this  defence  but  when  the  appellant 
was  asked  to  make  his  statement  to  the 
Court  ho  appears  to  have  considered  it 
advisable  to  pub  forward  the  defence 
which  was  raised  by  Sumar  and  he  adop- 
ted that  defence  namely  that  the  com- 
plainant had  had  intercourse  with  a  filly, 
that  he  had  been  taken  to  the  Zamindar 
Matal,  and  thence  to  the  accused's  house, 
that  the  complainant's  brother  had  paid 
Bs.  50  as  a  fine  and  that  the  matter  had 
been  hushed  up. 

The  learned  Sessions  Judge  drew  atten- 
tion to  the  weakness  in  the  case  for  the 
prosecution  arising  from  want  of  light. 
He  was  unable  to  believe  the  complai- 
nant's story  that  they  had  identified  the 
other  accused  committing  various  acts 
He  also  considered  the  story  for  the 
prosecution  that  accused  3  lighted  the 
tiro  for  the  purpose  of  counting  the 
money  was  an  improbable  story  and  he 
acquitted  all  the  accused  except  accused  2. 

In  the  case  of  No.  2  he  referred  to  the 
fact,  that  this  accused  had  admitted 
receiving  the  Bs.  50,  and  therefore  since 
he  did  not  believe  it  was  paid  as  hush 
money,  there  could  be  no  doubt  so  far  as 
the  guilt  of  this  accused  was  concerned. 

I  am  unable  to  agree  with  this  view 
of  the  case.  It  seems  to  me  that  the 
circumstances  were  more  favourable  so 
far  accused  2  was  concerned  than  the 
other  accused.  The  acts  alleged  against 


the  other  accused  were  more  detailed 
than  those  against  accused  2.  Through- 
out the  incident,  acoording  to  the  prose- 
cution story,  accused  2  is  alleged  to  have 
played  a  less  prominent  part.  If  the 
darkness  prevented  the  identification  of 
the  other  accused  in  the  commission  of 
any  act,  which  formed  part  of  the  alleged 
robbery,  it  a  fortiori  prevented  the 
identification  of  accused  2.  I  am  of 
opinion  that  it  was  not  open  to  the  Courti 
to  base  a  conviction  on  such  evidence 
coupled  with  the  mere  fact  that  No.  2  in 
his  statement  adopted  a  story  which  was 
not  believed  by  the  Court,  that  the  com- 
plainant's brother  had  paid  him  Bs  50, 
by  way  of  fine,  to  hush  up  a  criminal 
offence.  The  Crown  had  to  rely  on  the 
prosecution  story  and  the  evidence  called 
in  support  of  it.  It  oannnot  fill  up  a  gap 
in  the  evidence  for  the  prosecution  by  a 
statement  made  by  the  accused  in  his 
examination  under  S.  342  :  soo  Basant 
Kumar  v.  Queen  Empress  (1)  and 
Mohideen  v.  Emperor  (2)  and  the  other 
oases  cited  in  Sohoni's  Code  of  Criminal! 
Procedure  p.  764,  and,  a  fortiori  il  cannot' 
for  such  purpose  rely  on  an  admission  in 
the  statement  of  the  accused,  divorced 
from  its  context 

The  prosecution  evidence  in  this  case 
was  insufficient  by  itself  to  justify  thot 
conviction  of  the  accused.  The  mere  fact, 
that  the  accused  in  his  statement  under 
S  342,  adopted  a  story,  which  was  not 
believed  by  the  Court,  a  part  of  which 
included  an  admission  of  the  receipt  of 
Bs.  50,  under  totally  different  circum- 
stances, does  not  appear  to  me  to  have 
remedied  the  defect. 

For  these  reasons  I  would  set  aside  the 
conviction  and  sentence  of  accused  2 
(Saleb)  and  direct  the  fine,  if  paid,  to  be 
refunded 

V  S./R  K.  Conviction  set  aside. 

"(I)  [1899T2G"OBK49, 

12)  [1904]  27  Mad.  838. 


END 


